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SERVICE DATE - LATE RELEASE DECEMBER 30, 1997

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: December 30, 1997

By decision served August 12, 1996, in Finance Docket No. 32760 [Decision No. 44], the
Board approved the common control and merger of the rail carriers controlled by Union Pacific
Corporation and the rail carriers controlled by Southern Pacific Rail Corporation. The
controlling operating railrcad is now the Union Pacific Railroad Company (UP), the respondent

in this proceeding. In its decizion, the Board imposed the employes protective conditions

established in New York E , 360 I.C.C. 60, 84-90

(1979) (New York Dock).

The Brotherhood of Maintenance of Way Employes (BMWE) and UP were unable to
reach an implementing agreement on labor changes involving the selection and assignment of
forces to implement the consolidation of certain maintenance-of-way functions in the western
territory of the merged system. The dispute was taken to arbitration under New York Dock. On
October 15, 1997, arbitrator Peter R. Meyers issued his decision. On November 12, 1997,
BMWE filed an appeal of the arbitrator’s decision.' On December 5, 1997, UP filed a reply to
the appeal.” On December 19, 1997, BMWE filed a petition to stay the arbitrator’s decision,

" Under the Board's rules, an appeal must be filed within 20 days of an arbitration
decision unless a later date is authorized by the Board pursuant to 49 CFR 1115.8. Accordingly,
the due date for filing an appeal was November 4, 1997. On October 31, 1997, BMWE
requested an extension of time until November 12, 1997, to file its appeal. UP Zid not object and
by decision served on November 10, 1997, the Board granted the extension request.

* UP’s reply was due on December 2, 1997. At UP’s request, the time for filing its reply
was extended to December S, 1997, by decision served December 2. 1997.
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which is sched: led to become effective on January 1, 1998.> On December 24, 1997, UP filed a
reply to the petition for stay.

DISCUSSION AND CONCLUSIONS

Under the arbitration award, employees of the merged carriers will be dovetailed into ten
UP system gang rosters using UP selection and assignment rules instead of rules negotiated at the
national level by BMWE and certain other railroads. BMWE secks a stay of the award pending
Board review of its appeal to ensure that BMWE-represented eniployees do not lose their jobs or
seniority if they do not accept recall to system gangs created under the terms of the award.
BMWE’s main concern appears to be that junior employees may be forced to take system gang
Jobs, or lose their seniority, if not enough empleyees volunteer for those jobs.*

In reply, UP asserts that no harm of any kind will result to employees if the award is
implemented on schedule. It avers that no employees will be dismissed and that no employees
will have to relocate their homes or families. In response to BMWE’s concern about the loss of
seniority, UP states that during the pendency of the appeal no employee will forfeit his or her
seniority and that the system gang rosters can be filled strictly through volunteers. In fact, it is so
confident of its ability to fill the new gangs with volunteers that UP promises that it will not
revoke the seniority of any ernployee who refuses to accept a system gang position. UP submits
that granting a stay would disrupt planned work on the Los Angeles corridor that is scheduled to
begin on January 5, 1998, and would preclude completion of track repair and rehabilitation work
programmed for the 1998 season, which is an essential part of a complete cure for some of the
track congestion experienced following the merger.

Given UP’s commitment, to which it will be held, that no employee members of BMWE
will lose their jobs or seniority or will have to relocate their homes or families as a result of
creatimg system gangs pursuant to the arbifration award, there has been rio showing of irreparable
harm under the applicable stay criteria. See Washington Metropolitan Transit Comm’n. v.
Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). To the contrary, UP has demonstrated
that, rather than harm to employees from ailowing the arbitration award to go into effect as
scheduled, substantial harm may result to UP’s recovery program if a stay is granted and

* Th. filing of an appeal did not automatically stay the arbitrator’s decision.

* At the time the stay was filed, BMWE had assertedly not been given the opportunity to
review the rosters and this was proffered as an additional reason in support of a stay. In its reply,
U'P assures that all affected BMWE General Chairmen were given the opportunity to review the

rosters
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employees who would have been called back to perform the work in « uestion would be denied
employment for the duration of the stay. Accordingly, BMWE’s petition will be denied.

It is ordered:
1. BMWE’s petition for stay is denied.

2. This decision is effective on its date of service.

By the Board, Linda J. Morgan, Chairman.
’ p /
2 // s
Vemnon A. Williams
Secretary

v




¢
SHEA
\ 1800
WASH

&
SERPICE LIST FOR: 12/30/1997 STB FD 32760 25 UNION PACIFIC CORPORATION-CONTROL &

EUGENIA LANéAN‘

& GARDNER
MASSACHUSETTS AV NW
DC 20036 US

J M BRUNRENHOEFER

NATIONAL LEGISLATIVE DIRECTOR UTU
400 N CAPITOL AVE NW STE 856
WASHINGTON DC 20001 US







SERVICE DATE - DECEMBER 11, 1998
SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32760 (Sub-No. 25)
UNION PACIFIC CORFORATION, UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC :
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY
(ARBITRATION REVIEW)
Decided: December 9, 1998
In this decision, we are granting the Brotherhood of Maintenance of Way Employes’
(BMWE) petition to dismiss its appcal of the decision issued by arbitrator Peter R. Meyers
(Arbitration Award) and to vacate thc Arbitration Award.

BACKGROUND

By decision served on August 12, 1996, in Finance Docket No. 32760 (Decision No. 44),
we approved the common control and merger of the rail carriers controlled by Union Pacific
Corporation and the rail carrier~ controlled by Southern Pacific Rail Corporation. The centrolling
operating railroad is now the Union Pacific Railroad Company (UP), the respondent in this
proceeding. In Decision No. 44, we imposed the employee protective conditions established in New

- - ist., 360 1.C.C. 60, 84-90 (1979) (New York Dock).

BMWE and UP were unable tc reach an implementing agreement on lzoor changes
involving the selection and assignment of forces to implement the consolidation of certain
maintenance-of-way functions in the western territory of the merged system. The dispute was taken
to arbitration under New York Dock. On October 15, 1957, arbitrator Peter R. Meyers issued his
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Arbitration Award. On November 12, 1997, BMWE filed an appeal to the Arbitration Award.! On
December 5, 1997, UP filed a reply to the appeal.?

On December 19, 1997, BMWE filed a petition to stay the Arbitration Award, pending our
decision on the appeal.’ By decision scrved on December 30, 1997, BMWE's petition for stay was
denied, based on UP’s assurance that no employee members of BMWE would lose their jobs or
seniority or would have to relocate their homes or families as a result of implementation of the

Arbitration Award.

By decision served on February 11, 1998, we found that the record was insufficient to allow
us to make a decision on the merits of the appeal, and we required the parties to submit additional
evidence and argument, particularly concerning the September 26, 1996 Mediation Agreement (the
Mediation Agreement) between the railroads represented by the National Carriers’ Conference
Committee (NCCC) and BMWE. UP was a party to the NCCC and signed the Mediation
Agreement. Under Article XVI of the Mediation Agreement, carriers that opted in 1991 to retain
their old collective bargaining agreements with BMWE, rather than to operate under system-gang
rules derived from Presidential Emergency Board No. 219, would be obligated to continue
operations under their old agreements. The Denver and Rio Grande Western Railioad Company
(DRGW) and Southern Pacific Transportation Company (SPT) also retained their old agrcements.

The arbitrator found that it was necessary to abrogate BMWE’s collective ba-zaining
agreements with SPT and DRGW, as well as Article XVI of the Mediation Agreement, in order to
carry out the merger transaction in an efficient and economic manner. BMWE objected to this
finding, and argued that, because UP signed the Mcdiation Agreement after we approved the merger,
UP was estopped from overriding SPT’s and DRGW’s collective bargaining agreements.
Accordingly, we asked UP to explain whether it was fair under 49 U.S.C. 11347* to allow UP, after
signing the Mediation Agreement, to abrogate SPT’s and DRGW’s collective bargaining

' Under our rules, ai appeal must be filed within 20 days of an arbitration decision unless
we authorize a later date pursuant to 49 CFR 1115.8. Accordingly, the due date for filing an appeal
was November 4, 1997. On October 31, 1997, BMWE requested an extension of time until
November 12, 1997, to fiie its appeal. UP did not object, and by decision served on November 10,
1997, the extension request was grantec

? UP’s reply was due on December 2, 1997. At UP’s request, the time for filing its reply
was extended to December 5, 1997, by decision served on December 2, 1997.

' The filing of an appea! did not automatically stay the arbitrator’s deci-ion, which was
scheduled to tecome effective on January 1, 1998.

* Now 49 U.S.C. 11326(a), which is essentially the same provision as reenacted by the ICC
Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803.

2
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agreements, and required UP to provide whatever evidence existed that would support such a
conclusion. Both parties were encouraged ‘o brief us more thoroughly on the fair and equitible
issue.

In our February 11, 1998 decision, we also noted UP’s position that the reorganizatiou o the
maintenance-of-way operations for the western portion of its system was essential for its recovery
from the track congestion problems that it was experiencing at that time, and asked BMWE to
demonstrate what transportation benefits relating to the reorganization of system gangs were
possible if UP was not allowed to abrogate its existing labor agreements. We also required BMWE
to provide a copy of one of its coordination agreements for UP operations over the former Western
Pacific Railroad and to explain what type of system operations were possible under such an
agreeraent. A procedural schedule was established for the simultaneous filing of supplemental
statements and of replies. On February 25, 1998, BMWE filed a motion for an extension of time in
which to file opening supplemental statements. BMWE stated that the parties required additional
time in order to engage in negotiations to reacl a settlement of BMWE’s appeal. On March 2,
1998, the procedural schedule was extended as requested. Subsequently, the procedural schedule
was extended four more times by decisions served on March 26, April 7, May 15, and June 30,
1998.

On July 29, 1998, BMWE and UP reached a voluntary settlement regarding the disputed

implementing agreement. On August 10, 1998, BMWE filed a petition to dismiss iis appeal of the
October 15, 1997 Arbitration Award and for an order of yacatur of the Arbitration Award. On
September 3, 1998, UP replied in opposition to BMWE’s request for vacatur of the Arbitration
Award.}

PROCEDURAL MATTER

By motion filed on August 10, 1998, BMWE requests that we place under seal its petition to
dismiss its appeal and the related exhibits. BMWE states that both parties have agreed to make their
agreement non-referable and argue that there is no general public interest in the disclosure of the
implementing agreements. BMWE states that it will file a redacted version of its petition for
inclusion in the public record in this proceeding. UP did not oppose this request and, accordingly, it
will be granted.

Because BMWE inadvertently filed the exhibits to its petition, which it requests be placed
under seal, with its separately filed motion for a protective order, we have placed both documents
under seal. Accordingly, BMWE will be required to file a corrected copy of its motion, without the
exhibits, with its redacted version of its petition for inclusion in the public record.

* By decision served on September 1, 1998, we granted UP’s request for an extension of
time in which to file its statement of opposition.
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DISCUSSION AND CONCLUSIONS

Our handling of this proceeding has provided an opportunity for a voluntary settlemer.t of
this matter, v/ «ch the parties have achieved. In light of the settlement, we will dismiss the appeal as
requested and discontinue this proceeding. Because the settlement agreement renders the Arbitration
Award moot, we will vacate the Arbitration Award.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

Itis ordered:

1. The Brotherhood of Maintenance of Way Employes’ appeal, filed on November 12,
1997, is dismissed.

2. The Arbitraiior Award issued on October 15, 1997, by arbitraior Peter R. Meyers, is
vacated.

3. The Brotherhood of Maintenance of Way Employes must file a corrected copy of its
moticn for a protective order filed on August 10, 1998, and a redacted version of its petition to

dismiss its appeal by December 31, 1998.
4. This proceeding is discontinued.

5. This decision is effective on January 10, 1999, except for our ordering paragraph 3,
which is effective on the date of service.

By the Board, Chairman Morgan and Vice Chairnian Owen.

o

Vemon A. Williams
Secretary
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SERVICE DATE - DECEMBER 2, 1997
SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: Dzxcember 1, 1997

On November 12, 1997, the Brotherhood of Maintenance of Way Employes (BMWE)
filed a petition under 49 CFR 1115.8 secking review of an arbitration decision rendered under the

New York Dock Ry.--Control--Brooklyn Easterr Dist., 360 I.C.C. 60 (1979) labor protection
conditions. Under 49 CFR 1104.13(a), responses a-e due December 2, 1997.

By motion iiled on November 26, 1997, the Union Pacific Railroad Company (UP)
requests a 3-day extension to December 5, 1997, to file its response. UP states that additional
time is necessary because of counsel’s other obligations and the Thanksgiving holiday. The
request is reasonable and will be granted.

It is ordered:

1. UP’s extension request is granted.

2. UP’s response is due December 5, 1997.

3. This decision is effective on its service date.

By the Board, Vernon A. Williams, Secretary.

W/ Wﬂf

Vemnon A. V’illiams
Secretary
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SERVICE DATE - NOVEMBER 10, 1997

SURFACE TRANSPORTATION BOARD
DECISION
STB Fance L« cket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY !
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPTSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

(ARBITRATION REVIEW)

Decided: November 7, 1997

By motion filed October 31, 1997, Brotherhood of Maintenance of Way Emplcyes

(BMWE), requests an extension until November 12, 1997, to file a petition for review of the
arbitration decision issued on October 15, 1997.

Under our rules, an appeal must be filed within 20 days of an arbitration decision unless a
later date is authorized by the Board pursuant to 49 CFR 1115.8. The due date for filing an
appeal was November 4, 1997. Counsel for BMWE states that he has been working on several
other pressing matters on behalf of BMWE and that he nceds additional time to prepare the
petition for review. He also states that Union Pacific Railroad Company’s (UP) Director of :
Labor Relations stated that UP will not oppose this extension request.

The request is reasonable and will be granted.
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It is ordered:
. BMWE's extension request is granted.
. BMWE’s appeal is due on Noveriber 12, 1997.
. This decision is effective on its service date.

By the Board, Vernon A. Williams, Secretary.

Vernon A. Williams
Secret ry
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SERVICE 'ATE - LATE RELEASE SEPTEMBER 1, 1998

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNICN PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTRCL AND MERGER--
SOUTHERN PACIFIC RAIL CCRPORATION, SCUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL COR?P., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: September 1, 1998

On August 10, 1998, the Brotherhood of Maintenance of Way Employes (BMWE) filed a
petition to dismiss its appeal of the October 15, 1997 Arbitration Award and for an order of yacatur
of the arbitration award. Replies to the petition were due, under 49 CFR 1104.13(a), on August 30,
1998. On August 27, 1998, respondent, Union Pacific Railroad Company (UP), filed 2 motion
requesting a 1-week extension of time in which to file a reply in opposition to the motion for yacatur
of the arbitration award. UP states that the extension is necessary because its General Director-
Labor Relations and UP’s in-house counsel were traveling on company business and were unable to
review the draft reply. UP is of the opinion, based on a recent telephone conversation with BMWE's
counse!, that BMWE does not object to the extension request.

The motion will be granted, and UP’s reply will be due on feptember 3, 1998.

Itis ordered:

1. UP’s motion for a 1-week extension of time to file a reply to BMWE'’s petition for an
order of vacatur of the October 15, 1997 Arbitration Award is granted.

2. UP’s reply is now due on September 3, 1998.

3. This decision is effective on its date of service.

By the Board, Vemon A. WilliamsgSpcretary.
LA / //%,

Vernon A. Williams
Secretary
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SERVICE DATE - YUINE 30, 1998
SURFACE TRANSPORTATION BOARD
DECISION

STB Finance Docket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION FACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAII:ROAD COMiI‘ANY

- . -

Decided: June 29, 1998

By decision served on February 11, 1998, the Board ordered Union Pacific Railroad
Company (UP), the respondent in this proceeding, and the Brotherhood of Maintenance of Way
Employes (BMWE) to subrnit supplemental statements addressing certain concerns arising from
BMWE'’s appeal of the October 15, 1997 Arbitration Award. A procedural schedule was
established for the simultanzous filing of supplemental statements and of replies. By decisions
served on March 2, March 2€. April 7, and May 15, 1998, the parties’ previous requests for
extensions of time in which to file supplementa! statements and responses were granted. As a result
of the most recent extension of time, supplemental statements were due on June 25, 1998, and
.eplies were due on July 7, 1998.

On June 24, 1998, UP and BMWE filed a joint motion for a fifth extension of time to file
npening supplemental statements. The parties state that they have reached a tentative agreement that
would dispose of the issues in this case and that also would implement the consolidation of
maintenance of way forces in UP’s Eastern Territory, which is not subject to BMWE’s appeal of the
October 15, 1997 Arbitration Award. The tentative agreement has been submitted to BMWE’s
ratification process. The count of the ratification vote is scheduled for July 6, 1998, and the results
will be known shortly thereafter. If the agreement is ratified, the consolidation of maintenance of
way forces throughout the merged system will have been accomplished voluntarily by the parties,
without the need for further arbitration or review by the Board. If, however, the agreement is not
ratified, the parties state that they will need an additional 30 days to prepare their opening
statements. Accordingly, they request an e¥iension of time for filing their opening statements until
August 5, 1998.

The motion wil! be granted, and the procedural schedule established in the May 15 decision
will be modified as set forth below.
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It is ordered:

1. The parties’ supplemental statements are due August 5, 1998.

2. The parties’ responses are due August 17, 1998.
3. This decision is effective on its date of service.

By the Board, Vernon A. Williams, Secretary.

o A d%’"

Vernon A. Williams
Secretary
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SERVICE DATE - APRIL 7, 1998
SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Nocket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CCMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTKOL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: April 6, 1998

By decision served on February 11, 1998, the Board ordered Union Pacific Railroad
Company (UP), the respondent in this proceeding, and the Brotherhood of Maintenance >f Way
Employes (BMWE) to submit supplemental statements addressing certain concemns arising fi ym
BMWE's appeal of the October 15, 1997 Arbitration Award. A procedural schedule was

established for the simultaneous filing of supplemental statements and of replies. By decision served
on March 2, 1998, BMWE’s motion for an ext=nsion of time in which to file supplemental
statements and replies was granted. Subsequently, the parties filed a joint motion for a second
extension of time. Gy decision served March 26, 1998, the joint motion was granted. Supplemental
statements were due on March 30, 1998, and replies are due on April 9, 1998.

On March 27, 1998, UP filed a motion for a third extension of time to file opening
supplemental statements. UP states that the negotiations with BMWE have been broadened to
include the issue of establishment of system-wide gangs in UP’s Eastern Territory that are not
subject to BMWE'’s appeal of the October 15, 1997 Arbitration Award. UP requests an extension of
time unti! May 9, 1998, in which to file opening supplemental statements. UP states that BMWE
does not oppose the extension request.

The request is reasonable and will be granted. Because May 9, 1998, is a Saturday,

supplemental statements will be due on the following Monday. Accordingly, the procedural
schedule established in the March 26 decision will be modified as set forth below.

Itis ordered:

1. The parties’ supplemental statements are due May 11, 1998.
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2. The parties’ responses are due May 21, 1998.

3. This decision is effective on its date of service.

By the Board, Vernon A. wmm% / //’ Z% g
Memo;l illams

Al
Secretary
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SERVICE DATE - MARCH 26, 1998

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAIL..OAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: March 25, 1998

By decision served on February 11, 1998, the Board ordered Union Pacific Railroad
Company (UP), the respondent in this proceeding, and ths Brotherhood of Maintenance of Way
Employes (BMWE) to submit supplemental statements addressing certain concerns arising from
BMWE'’s appeal of the October 15, 1997 Arbitration Award. A procedural sckedule was
established for the simultaneous filing of supplemental statements and of replies. The parties’
supplemental statements were due on March 3, 1998, and their replies were due on Mzrch 13, 1998.
By decision served on March 2, 1998, we granted BMWE's motion for an extension of tii.ie ‘n
which to file supplemental statements and replies. The parties’ supplemental statements were :'ue on
March 23, 1998, and their replies were due on April 2, 1998.

On March 23, 1998, BMWE and UP joi.tly filed a motion for another extension of time to
file opening supplemental statements. The parties suate that they have engaged in negotiations that
may lead to a settlement of BMWE’s appeal but have not yet reached an agreement. They request
an additional 7 days in which to file their opening supplemental statements. We will grant the
motion, and the procedural schedule established in the March 2 decision will be modified as sex forth
below.

It is ordereg:

1. The parties’ supplemental statements are due March 30, 1998.

2. The parties’ responses are due April 9, 1998.

3. This decision is effective on its date of service.

By the Board, Vernon A. Williams, Secretary.

i Al (i

Vemnon A. Williams
Secretary
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SERVICE DATE - MARCH 2, 1998
SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. . 2760 (Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY.
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
CCMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: February 27, 1998

By decision served February 11, 1998, the Board ordered Union Pacific Railroad C ompany
(UP). the respondent in this proceeding, and the Brotherhood of Maintenance of Way Employes
(BMWE) to submit supplemental statements addressing certain concerns arising from BMWE's
appeal of the October 15, 1997 Arbitration Award. A procedural schedule was established for the
simultaneous filing of supplemental statements and of replies. The parties’ supplemental statements
are due on March 3, 1998, and their replies are due March 13, 1998.

On February 25. 1998, BMWE filed a motion for th~ extension of time to file opening
supplemental statements. BMWE states that the parties require additional time in order to engage in
negotiations that may lead to a settlement of BMWE's appeal. BMWE states that UP does not
oppose the motion. Accordingly, the motion will be granted and the procedural schedule established
in the February 11 decision will be modified as set forth below.

It is ordered:

I. The parties’ supplemental statements are due March 23, 1998.
. The parties’ responses are due April 2, 1998.

3. This decision is effective on its date of service.

By the Board, Vernon A. Williams, Secretary.

Vemon A. Williams
Secretary
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SERVICE DATE - FEBRUARY 11, 1998

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32760 {Sub-No. 25)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Decided: February 9, 1998

By decision served August 12, 1996, in Finance Doc. et No. 32760 (Decision No. 44), we
approved the common control and merger of the rail carriers controlled by Union Pacific
Corporation and the rail carriers controlled by Southern Pacific Rail Corporation. The
controlling operating railroad is now the Union Pacific Railroad Company (UP), the respondent
in this proceeding. In Decision No. 44, we imposed the employee protective conditions
established in New York Dock Ry.--Ccatrol--Brooklyn Eastern Dist., 360 I.C.C. 60, 84-9%
(1979) (New York Dock).

The Brotherhood of Maintenance of Way Employes (BMWE) and UP were unable to
reach an implementing agreement on labor changes involving the seiection and assignment ot
forces to implement the consolidation of certain maintenance-of-way functions in the western
territory of the merged system. The dispute was taken to arbitration under New York Dock. On
October 15, 1997, arbitrator Peter R. Mevers issued his decision (Arbitration Award). On
November 12, 1997, BMWE filed an appeal to the Arbitration Award.'! On December 5. 1997,
UP filed a reply to the appeal.’

" Under our rules, an appeal must be filed within 20 days of an artitration decision unless
we authonze a later date pursuant to 49 CFR 1115.8. Accordingly, the due date for filing an
appeal was November =, 1997. On October 31, 1997, BMWE requested an extension of time
until November 12, 1997, to file its appeal. UP did not object, and by decision served on
November 10, 1997, the extension request was granted.

* UP’s reply was due on December 2. 1997, At UP’s request, the time for filing its reply
(continued...)
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On December 19, 1997, EMWE filed a petition to stay the Arbitration Award, pending
our decision on the appeal.’ By decision served December 30, 1997, BMWE s petition for stay
was denied, based on UP’s assurance that no employee members of BMWE would lose their jobs
or seniority or would have to relocate their homes or families pending our determination of tne
appeal of the Arbitration Award. This decision addresses BMWE's appeal.

DISCUSSION AND CONCLUSIONS

We have reviewed the evidence and arguments o, both BMWE and UP ard find that the
record 1s insufficient to allow us to make a decision on the merits at this time. Accordingly, we
are requiring the parties to submit additional evidence and argument, particularly concerning the
September 26, 1996 Mediation Agreement (the Mediation Agreement) between the railroads
represented by the Nauonal Carriers’ Conference Committee (NCCC) and BMWE. UP was a
party to the NCCC and signed the Mediation Agreement. The Mediation Agreement .pecifically
provides that carriers that opted in 1991 to retain their old collective bargaining agreements with
BMWE, rather than to operate under . /stem-gang rules derived from Presidential Emergency
Board No. 219, would continue to operate under their old agreements.* The Denver and Rio
Grande Western Railroad Company (DRGW) and Southern Pacific Transportatior. Company
(SPT) cisc retained their old agreements.

’(...continued)
was extended to December 5, 1997, by decision served December 2, 1997.

' The filing of an appeal did not automatically stay the Arbitraticn Award, which was
scheduled to become effective on January 1, 1998.

* Article XV1 of the Mediation Agreement, as pertinent, states:

Section 5

Existing property-specific agreements on a cover.d carrier, whether arrived at
voluntarily or through arbitration, will continue io control the terms and conditions of
regional and system-wide gangs on each covered carrier or sub-section of covered carrier

property.
Bl o

This Article is intended to continue the use of regional and system gangs on
carriers which timely opted to create such gangs after the implementation of the
recommendations of PEB No. 219, but not to extend the' use to carriers which opted to
operate under other local provisions.
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The arbitrator, nevertheless, found that it was necessary to abrogate BMWE s collective
bargaining agreements with SPT and DRGW, as well as Article XVI of the Mediatic
Agreement, ‘n order to carry out the merger transaction in an efficient and economic manner.
See Arbitration Award at 23. BMWE objects to this finding, arguing that, because UP signed the
Mediation Agreement after we approved the merger, UP is estopped from overriding SPT's and
DRGW's collective bargaining agreements.*

Under 49 U.S.C. 11347,° we are required to ensure a fair and equitable arrangement for
the protection of employee interests. E.g., United Transp. Union v. LC.C., 43 F.3d 697, 698
(D.C. Cir. 1995). BMWE has raised a legitimate issue of whether it is fair to allow UP, after
signing the Mediation Agreement, to abrogate SPT’s and DRGW'’s collective bargaining
agreements. UP’s response is that it signed the Mediation Agreement beczuse a national strike
was looming and wi.n BMWE's knowledge that, after the merger, UP intended to conduct
consoiidated system-gang operations under a single system-gang agreement (i.e., the existing
“UP-proper” agreement). UP is directed to provide whatever evidence exists that supports this
assertion, including a complete, unredacted copy of its existing “UP-proper” collective
bargaining agreement with BMWE. Both parties are encouraged to brief us more thoroughly on
the fair and equitable issue.

UP argues, and arbitrator Meyers found, that the changes in the combined system'’s
maintenance-of-way forces are in the public interesi. UP states that the reorganization of the
maintenance-of-way operations for the western portior. of its system is essential for its ongoing
recovery from the track congestion problems that it has experienced since we approved this
merger and to avoid such problems in the future. BMWE states that transportation benefits are
possible without permitting UP to abrogate its existing labor agreements. BMWE states that it is
flexible when the situation requires and. as an example, points to its coordination agreements
with UP to operate UP system gangs over the former Western Pacific Railroad (WF}. Our
examination of the current record indicates, however, that the creation of system gangs might be
precluded :f the SPT and DRGW agreements are not abrogaied as arbitrator Meyers found they
should be. Accordingly, we will require BMWE to provide a copy of one of its coordination
agreements for UP operations over WP and explain what type of system operations over the
entire western part of UP’s system is or may be possible under such an agreement.

* Generally, we expect arbitrators to hold both parties to any contracts that they have

voluntarily signed. See CSX Corp.--Control--Chessie and Seaboard C.L.L, 6 1.C.C.2d 715, 749

(1990).

* Now 49 U.S.C. 11326(a), which is essentially the same provision as reenacted by the
[CC Termnation Act of 1995, Pub. L. No. 104-88, 109 Stat. 803.

3
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This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. UP and BMWE shall submit supnlemental statements addressing our concerns by
March 3. 1998 and each shall serve a copy of its statement on the other. UP must also provide a
copy of its collective bargaining agreement with BMWE for “UP-proper.” BMWE must also
provide a copy of its coordinating agreement for UP operations over WP.

2. Both parties may file responses by March 13, 1998.
. This decision is effective on its date of service.
By the Board, Chairman Morgan and Vice Chairman Owen.
/ 7 2
7 // z ol

Vemon A. Williams
Secretary
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