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same patterns characterize the Houston-Iowa Junction (New 

Orleans) c o r r i d o r , as also was shown i n Exhibit 3. 

Tex Mex confronted s i m i l a r con.^traints during the 

service emergency. 

The service problems of la t e 1997, extending i n t o 

1998, were serious and p a r t i c u l a r l y so at Houston. A l l the 

c a r r i e r s were caught up i n the snarl, which belies the KCS/Tex 

Mex claim that i f " 1 - t o - l " shippers served by UP could have 

employed another c a r r i e r the^- would have done so. (KCS-2 at 

12, l'^-20) . This helps explain why so r e l a t i v e l y few cars 

were s h i f t e d from UP to other c a r r i e r s at Houston when they 

were freed from t h e i r contracts by the emergency service order 

and could do so. On service grounds a l l the c a r r i e r choices 

were impaired. 

The primary reason why UP has be.n losing share --

at Houston and elsewhere i n the Gulf Coast - - i s found i n the 

m.erger conditions that were imposed and these w i l l have 

l a s t i n g e f f e c t s . The con^'ition.':; permanently opened up large 

amounts of UP t r a f f i c to BNSF competition and gave BNSF the 

added routes to sustain what i t could d i v e r t . 
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P l a s t i c r e s i n s t r a f f i c i s a good i l l u s t r a t i o n . The 

merger th r e a t e n e d t o gi v e UP ex c l u s i v e access t o 63% of 

p l a s t i c s p r o d u c t i o n c a p a c i t y i n the Gulf. With the c o n d i t i o n s 

imposed, however, UP would have e x c l u s i v e access t o o n l y 40% 

of Gulf area r e s i n s p r o d u c t i o n c a p a c i t y (Decision No. 44 a t 

126). The r e s u l t was t h a t BNSF was given the o p p o r t u n i t y t o 

compete f o r 3 0,000-40,000 annual loads of new p l a s t i c s 

t r a f f i c . ^ ' (BN/3F-54, Rose V S ) A l l t o l d , BNSF 

calcu I t e d t h a t through the c o n d i t i o n s i t w i l l be able t o 

compete as a consequence f o r t r a f f i c w i t h a value of $1.8 

b i l l i o n , i n c l u d i n g $699 m i l l i o n i n annual revenue p o t e n t i a l i n 

the Gulf Coast area (BR/SF-l, Lawrence VS at 3 - 5 ) B y 

e a r l y 1997 BNSF o v e r a l l had r e a l i z e d o n l y about 20% of i t s 

c o m p e t i t i v e revenue p o t e n t i a l (BNSF P r e s e n t a t i o n t o F i n a n c i a l 

Of STC 28211 t r a f f i c (mostly c o n s i s t i n g of p l a s t i c s and 
re s i n s ) o r i g i n a t e d by r a i l i n Texas, BNSF's share has 

'There are no complete data f o r L o u i s i a n a since IC, a 
s i g n i f i c a n t p l a s t i c s t r a n s p o r t e r , i s excluded from our 
a v a i l a b l e 1998 t r a f f i c base.) Note t h a t these shares are of 
r a i l t r a f f i c o n l y and do not i n d i c a t e the r e s p e c t i v e c a r r i e r 
shares of p l a s t i c s p r o d u c t i o n or c a p a c i t y (see Peterson VS). 

— BNSF b e l i e v e s i t can o b t a i n h a l f of t h i s newly-
c o m p e t i t i v e t r a f f i c (Rose VS, i d . ) . Where i t had access t o 
p l a s t i c and chemical shippers, and routes t o key interchange 
p o i n t s (given i t through the c o n d i t i o n s ) , BNSF had been able 
t o "develop a 50% share c f [the] business." D e c i s i o n No. 44 
at 135. 

^ This d o l l a r f i g u r e f o r the Gulf area i n c l u d e s access t o 
new t r a f f i c i n the Houston-New Orleans c o r r i d o r valued a t $126 
m i l l i o n , $62 m i l l i o n Houston-Memphis, $88 m i l l i o n Houston-
B r o w n s v i l l e , and $423 m i l l i o n v i a Tex Mex/Laredo. 
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Analysts, A p r i l 22, 1D91) . Through rate competition, BNSF has 

since made f u r t h e r inroads i n r e a l i z i n g i t s big diversion 

p o t e n t i a l but there i s s t i l l more t r a f f i c available f o r which 

i t can successfully compete. I t can and w i l l continue to 

absorb a d d i t i o n a l t r a f f i c . — ' ' How much i t w i l l gain -- how 

the f u t u r e balance between UP and BNSF w i l l play out -- w i l l 

be determined on a robustly competitive b a t t l e f i e l d . 

Tex Mex's recent increases i n t r a f f i c , w ith an 

expanded share of Laredo border crossings, can also be 

expected to continue over the long-term. 

KCS shares Tex Mex's o p t i m i s t i c outlook, 

p a r t i c u l a r l y f o r US-Mexico t r a f f i c . H a i l i n g i t s e l f as the 

^ In i t s Quarterly Progress Report, July 1, 1 38, BNSF 
states t i i d t i t s ' t r a f f i c volume over the lin e s t i> which i t 
received access as a re s u l t of the merger contirue to grow," 
and that i t "expects that these t r a f f i c volumes w i l l continue 
to increase." I d . at 60. 
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"NAFTA Railway"^^ comprised of Tex Mex, KCS, and KCS 

connecting roads (NS, IC/CN) -- KCS sees Tex Mex playing a 

v i t a l r o l e i n handling the growing volumes of t r a f f i c f o r 

Mexico through i t s Beaumont interchange. ( A l l of t h i s 

projected t r a f f i c can be handled by Tex M<=̂x under the 

conditions now i n e f f e c t . ) 

In sum, tne competitive inroads recently made by 

BNSF and Tex Mex through diversion from UP are rooted i n long-

term factors that w i l l p e r c i s t i n the years to come. UP's 

loss of t r a f f i c share i s b a s i c a l l y t.ie product of competition, 

not tempoi ary circumstances. I ^ i s com.petition among the 

three p a r t i c i p a n t s -- UP, BNSF, and Tex Mex -- that w i l l 

determine price and service outcomes i n the future. The 

conditions have l a i d i n place a sturdy foundation f o r 

competitive market evolution. 

KCS Second Quarter 1993 Presentation to Financial 
Analysts, July 29, 1998, s l i d e 25. I t i s s t e n c i l i n g i t s new 
cars w i t h "NAFTA Railway" l e t t e r i n g . KCS News, Aug. 26, 1998 
With Tex Mex an i n t e g r a l part cf the KCS family, the company 
regards i t s e l f as "positioned f o r dramatic growth." I d . 
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I I . THE ADDED CONDITIONS SOUGHT BY KCS/TEX MEX AND BNSF 
ARE LWARRANTED, LACKING ANY NEXUS TO THE 
TRANSACTION AND PROVIDING PRIVATE GAINS THAT DILUTE 
THE MERGER'S PUBLIC BENEFITS 

In approving the UP/SP merger the Board imposed many 

c a r e f I . l l y - t a i l o r e d conditions that have e f f e c t i v e l y remedied 

such competitive and other harms as the transaction might have 

caused (see Part I ) . A l l the merger's p o t e n t i a l harmful 

e f f e c t s have been previously i d e n t i f i e d (at Houston and 

elsewhere i n the Gulf Coast Area)—' and a l l of those e f f e c t s 

have be^n dealt with, leaving competition invigorated while 

preserving the merger's substantial public benefits. 

Despite t h i s , KCS/Tex Mex and BNSF now seek to add 

major new conditions. Tiie KCS/Tex Mex proposals are warmed-

over restatements of what has been considered e a r l i e r and 

reje c t e d ; and they o f f e r no new evidence that warrants a 

d i f f e r e n t d i s p o s i t i o n . BNSF, having decided that i t cannot 

secure a b e t t e r revenue d i v i s i o n from Tex Mex f o r the large 

volumes of t r a f f i c i t i s interchanging with i t f o r border 

crossings at Laredo, now seeks to "resolve" i t s dispute w i t h 

Tex Mex by having the Board give i t trackage r i g h t s over UP's 

heavily-used San Antonio-Laredo l i n e . 

Although KCS/Tex Mex and BNSF struggle to f i n d some 

thread of connection to the merger, they f a i l to do so. What 

they want i s not conditions designed to deal w i t h an adverse 

^ At Houston a l l " 2 - t o - l " and "3-to-2" shippers have 
competitive service via UP and BNSF. BNSF seeks access to not 
a single new shipper. BNSF July 8, 1998 submission at 12. 
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competitive e f f e c t of the merger, but new, restructured 

service opportunities that w i l l y i e l d them sizable p r i v a t e 

gr.ms. They do not seek to replace competition the Loa.-̂ d 

found that would be diminishe-;'., but to establish a ne^ r a i l 

service regime that did not ex i s t pre-merger. 

Stripped to the essentials, KCS/Tex Mex's proposals 

would 'a) tr e a t " 1 - t o - l " shippers at Houston 'those served 

pre-merger exclusively by SP or UP but not by both; as i f they 

were or had been " 2 - t o - l " shippers, and (b) give Tex Mex 

access to Houston t r a f f i c v i a a "neutral switching" road ard 

enable i t by d i v e s t i t u r e s ani new conditions to become a t i i i r d 

l i n e - h a u l c a r r i e r for outbound moves wiere the Board found 

that there would be no reduction i n competition. In seeking 

r i g h t s over UP's San Antonio-Laredo l i n e , BNSF also aims at 

r e c o n s t i t u t i n g r a i l service to i t s l i k i n g , not to r e p l i c a t e 

the com.petition that was furnished by SP but to estab l i s h an 

e n t i r e l y new le v e l of competition. 

Although not ̂ -xplicated i n -ne Statements of Purpose 

included m t h e i r July 8 f i l i n g s , KCS/Tex Mex and BNSF pleas 

to r added conditions would confer on them large benefits. By 

t h e i r own estimates, the KCS/Tex Mex conditions would d i v e r t 

$155 m.illion from UP (of which $120 m i l l i o n would be r e a l i z e d 

by KCS/Tex .Mex); ?.nd BNSF's ^'juld d i v e r t $103 m i l l i o n ^rom UP 

(in 1999). While these e.-^timates are l i k e l y understated, tney 

demonstrate the pri v a t e gams the proponents would r e a l i z e 

through conditions that are needless and i n t r u s i v e . These 
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diversion gains, though enriching t h e i r proponents, i n e v i t a b l y 

would reduce the UP/SP merger's public benefits and generate 

none on t h e i r own (neither KCS/Tex Mex nor BNSF claims or 

offe r s any evidence to show that t n e i r conditions would y i e l d 

any public b e n e f i t s ) . 

A The KCS/Tex Mex Proposed Conditions Are Devoid of 
T.naic and Factual Suv.-inirt and Should be Rejected 

KCS/Tex Mex seek to expand "neutral switching" at 

Houston, thereby givin g " 1 - t o - l " UP shippers access to Tex Mex 

(and also to BNSF). I t i s radical i n conception and lacks 

both a sound premise snd factual underpinning. 

(1) Tex Mex Has Derived Subrjtantial Benefits From 
the Existing ConditionF and Has Been 
Competitively Strengthened 

Tex Mex has materially gained from the o r i g i n a l 

conditions imposed by the Board. Those replaced SP with BNSF 

as Tex Mex's interchange partner and also gave Tex Mex 

trackage r i g h t s to connect with KCS for t r a f f i c moving over 

i t s Robstown-Laredo l i n e , ^hese r i g h t s have put Tex Mex on 

s o l i d f i n a n c i a l footing 3nd made i t a much stronger competitor 

at Laredo. Having also added a new yvrd at Laredo that allows 

i t tc handle auto and intermodal t r a f f i c , a l l the Board's 

objectives for i t have been realized. Tex Mex admits as much, 

saying: 

"Tex Mex incremental revenue from the 
additional intermodal t r a f f i c , automotive 
t r a f f i c , BNSF interchange t r a f f i c and extended 
hauls more than offsets the revenue reduction 
from l o s t carioads of SP interchanged t r a f f i c 
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r e s u l t i n g from SP's merger with the UP." 
(KCS-2 at 258 . )^'' 

Tex Mex witness Plaistow has documented the degree 

to which the conditions put i n place by the Board h'.ve 

strengthened Tex Mex, gi v i n g i t more t r a f f i c and better 

finances. In what he c a l l s his Base Case he restated Tex 

Mex's actual 1996 performance to 'show how the present 

conditions (not the new ones being sought by KCS/Tex Mex), 

without any emergency service order conditions being i n 

e f f e c t , have b e n e f i t t e d Tex Mex (Plaistow VS, KCS-2 at 254-

57). The Tex Mex Base Case results are d i s t i l l e d i n 

Exhibit 7. With carloads up 23% the conditions -- by Tex 

Mex's own reckoning -- brought i t to a healthy f i n a n c i a l 

s t ate, with more revenue, a higher operating income, a near 

f o u r f o l d increase i n i t s net income, and a much--improved 

re t u r n on equity. H ing recently achieved a 37% share of 

southbound t r a f f i c crossings at Laredo, Tex Mex has rea l i z e d 

the Board's objectives. With the conditions having worked 

wel l -- a l l across the competitive spectrum -- there i s no 

basis f o r the new, added conditions that are sought by KCS/Tex 

Mex. 

Tex Mex's own wayb i l l data confirm t h i s conclusion. 

^ See also BNS: July 8 submission at 16 ("Tex Mex has m.ore 
than r e p l i c a t e d i t s pre-merger Corp s C h r i s t i connection w i t h 
SP") . 



EXHIBIT 7 

j EXISTING CONDITIOIIS HAVE STRENGTHENED TEX MEX 
Base Year 1996 

Item 

Actual Results 
(without present 
condit ions) 

Restated to r e f l e c t 
impact of present 
conditions 

Total Operating 
revenue (000) 

Income from 
Operations (000) 

Net Income (000) 

Operating r a t i o 

Return on equity 

Carloads 

jource: KCS-2, Plaistow VS 
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^ Tex Mex T r a f f i c Data. 



Exhibit 8 

SELECTED TEX MEX LAREDO TRAFFIC - AVERAGE MONTHLY VOLUMES 
(INTERLINE AND HOUSTON TRACKAGE RIGHTS TRAFFIC, IN LOADS) 

NKT GAINS 
JAN-MAY JAN-MAY JAN-MAY {T jSSES) 

CATEGORY DIRECTION 1996 1997 1998 1996-1998 
UP/SP Southbound 

Northbound 1 T o t a l 1 BNSF Southbound i Northbound -
T o t a l 

KCS Southbound 
Northbound 

T o t a l 
TEX MEX Southbound 
HOUSTON 

Northbound 
T o t a l 

TOTALS -Southbound 
Northbo jnd 

T o t a l 

Source: Tex Mex T r a f f i c Records. 
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In addition, l e s t there be any question about Tex 

Mex's continued v i a b i l i t y -- and Tex Mex's strong t r a f f i c 

gains i n d i c a t e that there i s not -- the Board must look not 

only t o Tex Mex's own f i n a n c i a l c-3rfcrmance, but to the 

revenues that i t s i n t e r l i n e partners earn on the .Mexican 

t r a f f i c f o r which Tex Mex provides an indispensable l i n k . 

Exam.ination of Tex Mex's revenue d i v i s i o n s w i t h KCS confirms 
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As 

KCS, Tex Mex and TFM share i n t e r l o c k i n g ownership, these 

o v e r a l l revenues enrich a l l members of the corporate family. 

(2) KCS/Tex Mex Wrongly Postulate That Competition 
Has Not Increased at Houston. 

The KCS/Tex Mex requested conditions rest on several 

premises, each of which i s wrong. I t i s claimed that the 

Board's conditions, imposed i n Decision No. 44, f a i l e d t o 

protect competition because they supposedly did not reduce 

UP's share of Houston o r i g i n a t e d t r a f f i c (KCS-2 wt 11-12, 18-

21) . This rests on the proposition th-\t i n c e r t a i n outbound 

c o r r i d o r s , UP's share had not changed from pre-merger le v e l s . 

Thi., as shown e a r l i e r , i s wrong. As explained e a r l i e r , the 

data f o r the f i r s t h alf of 1998 demonstrate that UP's share of 

Houston t r a f f i c , i n t o t a l and i n a l l the corridors l i s t e d i n 

KCS/Tex Mex submission, has f a l l e n and i s well below the UP/SP 

pre-merger share. 

What UP share KCS/Tex Mex would th i n k acceptable i s 

unknown other than t h a t , apparently, UP's share should be 

reducea s t i l l more. In an e a r l i e r proceeding, KCS advanced 

the idea that competition w i l l e x i s t only when BNSF i s able to 

capture the 38% fhare of Houston t r a f f i c SP held p r i o r to the 

merger. (Finance Docket No. 32760 (Sub-No. 1), Decision 
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served Oct. 24, 1997, p. 5). This, too, i s a fal].acious te s t 

but even i f i t were used, the data indicate that BNSF i s w e l l 

along to achieving t h i s goal. Of t o t a l Houston or i g i n a t e d 

tonnage BNSF's share has grown 

January-June 1998. Given the added t r a f f i c f o r which i t can 

compete, and i t s a l l points routes, i t has i n a short period 

of time proven that i s has been more than a mere s u b s t i t u t e 

for SP. Further, the SP pre-merger 38% share included t r a f f i c 

moving from " 1 - t o - l " locations, which were not affected 

adversely by the merger. 

From an economic standpoint, KCS/Tex Mex's emphasis 

on shares i n misconceived "markets" as an index of competition 

is completely misplaced.^ Where, as here, a merger has 

taken place, a l l that the Board can do, a l l that i t should do, 

is tc corre c t the transact ion's p o t e n t i a l harms and e s t a b l i s h 

the conditions f o r continued competition. This i t has done, 

with BNSF su b s t i t u t e d for SP at aU " 2 - t o - l " points and i n a.11 

the " 2 - t o - l " c o i r i d o r s , posturing i t to compete aggressively 

against UP. A:.d the single best indicator -- intense and 

pers i s t e n t rate competition -- i s now c l e a r l y evident. I t i s 

^ Even i f a l l Houston t r a f f i c were ]o i n t l y - s e r v e d , KCS/Tex 
Mex's b e l i e f that there could be no e f f e c t i v e competition at 
Houston so long as UP's share of t r a f f i c was larger than that 
of BNSF would be mistaken. This would be akin to saying that 
Toyota (maker ot the number-one s e l l i n g auto, the Camry) or 
Honda are not strong competitors i n the a u t o - l i g h t truck 
market despite shares a t h i r d or less those of GM. S i m i l a r l y , 
IBM was once thought to reign supreme i n the sale of personal 
computers but i t now ranks t h i r d worldwide t r a i l i n g Compaq and 
Del l . Competition i s a dynamic process and the key element i s 
that r i v a l s be able to contest from position, of strength. 
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t h i s c o m p e t i t i o n t h a t w i l l determine f u t u r e UP and BNSF shares 

of Houston t r a f f i c . S e t t i n g some p r e - s p e c i f l e d share as a 

c r i t e r i o n i s abhorrent t o and i n c o n s i s t e n t w i t h c o m p e t i t i o n . 

I t i s the l a t t e r which the Board has strengthened; and no more 

need be or should be done. 

(3) KCS/Tex Mex Wrongly Assumed an Ongoing Service 
Emergency That Could Only End With Adoption of 
Their Plan 

KCS/Tex Mex's second premise i s t h a t the merger, as 

c o n d i t i o n e d , not only reduced c o m p e t i t i o n i n the Houston area 

(a f a l s e c l a i m , as discussed above) but t h a t t h i s " r e d u c t i o n 

of c o m p e t i t i o n " bears "a s i g n i f i c a n t r e l a t i o n s h i p t o UP's 

unprecedented s e r v i c e f a i l u r e s " (KCS-2 a t 11). The nub of the 

l o g i c i s t h a t , given a UP share t h a t i n t h e i r view i s "too 

h i g h , " the s e r v i c e emergency experienced e a r l i e r c ould not 

have ended. Indeed, i n t h e i r J u l y 8, 1998 submission, KCS/Tex 

Mex were of the view t h a t the s e r v i c e problems "have p e r s i s t e d 

and are a t l e a s t as bad as they were a year ago, and i n many 

cases m.uch worse" (KCS-2 at 18) . However, on J u l y 30, 1998, 

the Board found t h a t the emergency had ended: 

"Viewed o b j e c t i v e l y , i t i s inescapable 
t h a t s e r v i c e t o Houston has improved 
s i g n i f i c a n t l y . . . Indeed, the Houston 
area was f l u i d , and has been f o r s e v e r a l 
weeks." (STB Service Order No. 1518 (Sub-
No. 1), Decision served J u l y 30, 1998, p. 
5 . ) 

I n o t h e r words, at the time KCS/Tex Mex made i t s J u l y 8 

f i l i n g , c o n d i t i o n s had im.proved and t r a f f i c movements at 

Houston were " f l u i d . " By i t s l o g i c , however, t h i s should not 
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have happened since by i t s druthers UP's share of Houston 

t r a f f i c was higher than KCS/Tex Mex deem acceptable. I f , UP's 

share r e a l l y was a s i g n i f i c a n t cause of the service emergency, 

by the KCS/Tex Mex theory the emergency would have continued --

u n t i l the conditions they urge had been adopted. That the 

service problem did end i s powerful evidence that the 

emergency had a lar g e l y independent explanation and cure. I t 

was brought to a s a t i s f a c t o r y outcome because of many UP 

i n i t i a t i v e s and success i n inducing BNSF to j o i n the Spring 

Dispatching Center. BNSF cooperation. Thus, there was, and 

there i s , no need for the conditions urged by KCS/Tex Mex to 

deal w i t h the service emergency. That emergency has ended and 

the service order has been terminated; yet KCS/Tex Mex would 

now have the Board make permanent provisions of the service 

order that the Board deems no longer necessary even 

temporarily. 

By postulating the continued existence of the now-

ended service emergency -- making i t a key element i n t h e i r 

l o g i c -- KCS/Tex Mex seek to open up " 1 - t o - l " (and "3-to-2") 

shippers i n Houston (and also between Houston and Galveston) 

to Tex Mex access. Saying that when the service problem, was 

at i t s most severe, shippers exclusively served by UP had been 

unable to switch to a l t e r n a t i v e r a i l services, i t proposes 

g i v i n g them perpetual open access via a "neutral switching" 

r a i l r o a d (KCS-2 at 12, 18-19). 
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Now that service i s bach to normal, however, there 

i s no longer any basis f o r open access by " 1 - t o - l " UP shippers 

since they were not harmed by the merger. The KCS/Tex Mex 

plan gives t h i s no heed. I t envisions e s t a b l i s h i n g an 

expanded "neutral switching" service i n the Houston-Galveston-

Texas City area that would allow a l l shippers to access the 

neutral switcher to gain access to Tex Mex and BNSF as well as 

UP. The r e s u l t s would be bizarre, judged by the a n a l y t i c a l 

c r i t e r i a employed by the Board: pre-merger " 1 - t o - l " UP 

shippe-'-s would be turned i n t o " l - t o - 3 " shippers. Pre-merger 

" 2 - t o - l " shippers that are now served by UP and BNSF would 

gain service by a t h i r d c a r r i e r (Tex Mex); and pre-merger 

"3-to-2" shippers, which the Board concluded would enjoy 

stronger competition from the merged UP/SP and an expanded 

BNSF, would also gain access to a t h i r d . 

The conditions advocated by KCS/Tex Mex lack any 

compelling l o g i c . They are flawed i n premise and rendered 

m.oot by the e x p i r a t i o n of the service emergency, and not 

designed to remedy any harmful e f f e c t of the UP/SP m.erger.—' 

They are targe-ed at establishing new service and 

r e s t r u c t u r i n g the pre-merger r a i l system i n the Houston area. 

This same c r i t i c i s m applies to the applications f o r new 
conditions by CP&L, Dow, and Formosa. A l l pre-merger were i n 
the " 1 - t o - l " category but now seek to add another c a r r i e r ; 
they f a i l to demonstrate they were harmed by the merger. 
DuFont was a "3-to-2" shipper pre-merger (UP, SP, BNSF). I t 
continues to have competitive service from UP and BNSF and i t s 
e f f o r t to add Tex Mex service simply seeks to create new, 
added competitive service. 
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(4) The Merger's Potential Adverse Effects Have 
Been Dealt With and There Is No Need f o r the 
New Conditions Proposed by KCS/Tex Mex 

Through i t s i n i t i a l conditions the Board dealt w e l l 

w i t h the harmful e f f e c t s that the UP/SP merger might have 

produced. BNSF was given access to the " 2 - t o - l " locations and 

the " 2 - t o - l " c o r r i d o r s . The res u l t has been sharpened 

competition (UP's t r a f f i c share has f a l l e n , BNSF's has 

increased, and rate competition i s now pervasive). Where SP 

offered the only independent competition to UP, i t s presence 

has been more than r e p l i c a t e d through BNSF expansion. No 

shipper, no route, was thus harmed by the merger as 

conditioned. Competition as i t e:: Lced pre-merger was 

maintained, and improved, since BNSF was a stronger road than 

SP, wi t h a larger Western route network). 

Since the " 2 - t o - l " l ocation and c o r r i d o r e f f e c t s 

have already been resolved, with BNSF as the chosen c a r r i e r , 

g i v i n g KCS/Tex Mex new access to northbound/eastbound Houston 

t r a f f i c i s surplusage, needl'-rss i n terms of remedying any 

harmful e f f e c t s of the merger. Those e f f e c t s have already 

been dealt w i t h and competition has been preserved, indeed 

i n c i t e d , through the conditions previously imposed. 

As f o r t r a f f i c moving via Tex Me.x fo r Mexico over 

Laredo, the e x i s t i n g conditions have increased competition and 

placed Tex Mex on s o l i d f i n a n c i a l f o o t i n g . Both Tex Mex and 

KCS have b e n e f i t t e d since they can now interchange t r a f f i c at 

Beaumont so long as i t has a micve over Tax Mex's Robstown-
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Laredo l i n e . Tex Mex can also handle southbound t r a f f i c at 

Houston v i a PTRA i n addition to the substantial volumes i t 

interchanges wi t h BNSF at Robstown. A l l of the Board's 

objectives with respect to Tex Mex and competition at Laredo 

have been achieved. 

Tex Mex, however, now says that i t needs to be able 

to handle northbound/eastbound t r a f f i c at Hou.ston free from 

the e x i s t i n g r e s t r i c t i o n that i t have a p r i o r or subsequent 

haul on Tex Mex's Robstown-west l i n e . This, i t contends, w i l l 

allow i t to move more southbound t r a f f i c f o r Laredo (KCS-2, 

Woodward VS at 220-24) .•̂^ 

Examination of i t s t r a f f i c records f a i l s to support 

the Tex Mex theory. During the period when the emergency 

service order was i n e f f e c t the prior-subsequent r e s t r i c t i o n 

was temporarily removed, thus allowing Tex Mex to move t r a f f i c 

from Houston f o r connection with KCS at Beaumont. This 

permits Tex Mex's hypothesis to be tested: when i t c a r r i e d 

nortnbound t r a f f i c v i a KCS do the t r a f f i c data show that the 

e f f e c t was to generate m.ore tra.'^fic southbound for Mexico? 

The answer i s no. 

— In the UP/SP m.erger proceeding Tex Mex had i n i t i a l l y 
sought u n r e s t r i c t e d trackage r i g h t s allowing i t to move 
t r a f f i c north from Houston over Beaumont. I t acknowledged, 
however, that t h i s would be "a r e l a t i v e l y minor b e n e f i t " and 
was not a ce n t r a l purpose of i t s request (TM-34 at 7, c i t e d i n 
Decision No. 44 at 149-50). 
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I t was t r a f f i c moving over Tex Mex v i a Laredo that 

the Board wanted to protect from possible competitive harm, 

not other Houston t r a f f i c . BNSF was seen as the strongest 

a v a i l a b l e choice to r e p l i c a t e SP's past p a r t i c i p a t i o n i n the 

l a t t e r category. This has worked well and there i s no need 

fo r a con d i t i o n that would add Tex Mex/KCS northbound Houston 

t r a f f i c to the equation. Where Tex Mex, with KCS and BNSF, 

was to play a competitive role wa'' f o r soutnbound t r a f f i c 

m.oving v i a Laredo for Mexico, and Tex .Mex has increased i t s 

share of Laredo crossings. The means adopted by the Board to 

preserve competition have thus worked and new oonditicns are 

neither needed nor j u s t i f i e d i n e i t h e r respect. 

Even without the new conditions proposed by KCS/Tex 

Mex, Tex Mex could handle most (73%) o i the t r a f f i c i t 

envis i o n s . ^ The reason i ~ that t h i s large share of the 

projected volume i s for Mexico and thus can move via Tex Mex-

Laredo under the conditions that presently e x i s t . In very 

large measure, therefore, Tex Mex could r i g h t now -- under the 

conditions i n place -- play a bigger, even more expansive 

competitive role f o r t r a f f i c over Laredo. 

^ I derive my 78% estimate as follows: KCS/Tex Mex 
forecast t o t a l loads of 144,288 (KCS-2 at 240). Of t h i s , Tex 
Mex t r a f f i c moving via Laredo i s projected at 112,778 loads 
(KCS-2 at 225). The l a t t e r i s 78.2% of the fcrm.er. 
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(5) The KCS/Tex Mex Plan Would Cause Large 
Diversions From UP, Require Far-Reaching 
D i v e s t i t u r e , and Detract From the Merger's 
Public Benefits. 

I f the KCS/Tex Mex proposals were adopted, they 

estimate that tne e f f e c t would be to d i v e r t $155 m i l l i o n i n 

projected annual revenue from UP (KCS-2 at 241). The 

p r i n c i p a l b e n e f i c i a r i e s would be KCS/'̂ ex Mex, whose combined 

revenue would increase by $120 m i l l i o n ($64.8 m i l l i o n f o r KCS, 

$55.3 m i l l i o n f o r Tex Mex).—' These measures, though, are 

but the t i p of a much larger iceberg. UP's assessment i s that 

the KCS/Tex Mex plan would expose $134 m i l l i o n i n i.ts present 

t r a f f i c revenue to competition f o r " 1 - t o - l " shippers chat 

would v i a the neutral c a r r i e r be given new access to two more 

c a r r i e r i i (Tex Mex and BNSF) (see accompanying Peterson 

VS) .— These are measures of the pr i v a t e gain stemming from 

the reconstitution of Houston r a i l service contemplated in the 

Plan. I say "private gain" because no analysis i s presented 

i n the KCS/Tex Mex f i l i n g --no claim i s even made - - t o show 

'̂ In the pending CN/IC co n t r o l proceeding the applicants 
state that they plan to work with other so-called "Alliance" 
roads to create new services. This would encompass t r a f f i c 
moving to Mexico (and other points) v i a KCS/Tex Mex. The 
CN/IC r a i l diversion study projects that the o v e r a l l impact 
would be to generate $68 m i l l i o n f o r KCS and $16 m i l l i o n f o r 
Tex Mex. Diversion would come p r i m a r i l y from UP ($165 
m i l l i o n ) , with BNSF estimated to lose $54 m.illion i n revenue. 
Finance Docket No. 33556, CN/IC-7 at 11. 

The CPScL, Dow, and Formosa proposals, converting them 
from pre-merger " 1 - t o - l " status inco " l - t o - 2 " locations, alone 
would expose another $115 m i l l i o n of UP revenue to newly-
created competition (Peterson VS). 
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that adoption of these proposals would y i e l d any public 

b e n e f i t s . I n e v i t a b l y , therefore, the gams re a l i z e d by the 

plan's proponents would reduce the public benefits of the 

UP/SP mercer (Decision No. 44 at 109) and provide no net 

public benefits or, f o r that matter, any public benefits at 

a l l . 

The d i v e s t i t u r e required to achieve the gains which 

KCS/Tex Mex ant i c i p a t e wculd be extensive. UP would be 

required to s e l l a number of properties and to grant Tex Mex 

permanent trackage r i g h t s over i t s l i n e s . In a d d i t i o n , UP's 

e x i s t i n g t r a n s p o r t a t i o n service contracts f or e x c l c s i v e l y 

served " 1 - t o - l " shippers would be annulled since they would be 

permitted to route t r a f f i c over the "neutral switching" road 

to Tex Mex or BNSF (no provision i s made to compensate UP f o r 

t h i s loss i n value). 

The f u l l e f f e c t s of the KCS/Tex Mex plan -- i n terms 

of service q u a l i t y (due to increased switching at Houston), 

fut u r e investment by UP i n the face of reduced t r a f f i c and 

revenue, and o v e r a l l operational e f f i c i e n c y by r a i l r o a d s at 

Houston -- have not been addressed by KCS/Tex Mex. I t i s 

these uncertainties that have caused several shippers to 

oppose the imposition of new conditions that could detract 

from what has been accomplished through the conditions 

established by the Board. 

^ Says Chrysler: "We see no need for the Board to revise 
the term.s of i t s merger approval, and we oppose any changes 

(continued...) 
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B. BNSF's Request for New Conditions Is Neither 
J u s t i f i e d Nor Necessarv 

BNSF seeks a d d i t i o n a l conaitions i n t h i s proceeding 

to f u r t h e r b o l s t e r i t s p o s i t i o n i n the Gulf Coast area and 

especially as i t r e l a t e s to South i\?xas and t r a f f i c f o r 

Mexico. Most of these new conditions are of an operational 

character and w i l l be considered by other witnesses but t h e i r 

compet i t i s/'e and broader public implications must also be 

considered. From an economic standpoint, a l l should be tested 

by four c r i t e r i a : (a) do they deal with e f f e c t s of the merger 

as d i s t i n c t from, an array of operating issues which are of a 

type that l o u t i n e l y arise when railroads are sharing common 

f a c i l i t i e s ; (b) would they heJ.p solve operational problems 

from the standpoint of a l l the rai l r o a d s involved or simply 

s h i f t about the burden, perhaps minimizing i t f o r BNSF but 

increasing i t f o r UP; (c) would they favor BNSF and thereby 

constrain UP's com.petitiveness, impairing r e a l i z a t i o n of the 

goal cf two strong, equally-postured rai l r o a d s i n the West; 

and (d) would the proposed conditions produce net public 

benefits, with a l l t h e i r impacts taken i n t o account? 

— (...continued) 
that would i n t e r f e r e w i t h the benefits the merger has 
brought." See also the statements of Cascade Steel, Exxon 
("we believe the conditions imposed by the STB to maintain 
competition have been e f f e c t i v e " ) , Lubrizol, MMM ("3M feels 
there i s no need to im.pose f u r t h e r conditions on the UP/SP 
merger"), and Volkswagen. (These statements are i n UP's 
Second Annual Progress Report, July 1, 1998. Also see the 
September statem.ents of the Ag Partner^, APL and Shintech, 
among many others.) 
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(1) The Board's Conditions Have Benefitted BNSF and 
Allowed I t to Compete E f f e c t i v e l y f o r Laredo 
and Other T r a f f i c 

BNSF has enjoyed robust growth and made great 

progress i n contesting against UP f o r t r a f f i c throughout the 

area that wculd be affected by i t s proposed conditions. In 

t h i s proceeding, however, i t seeks to convey the impression 

that i t s competitiveness i s being "thwarted" by various 

" s t r u c t u r a l d eficiencies" and a lack of a Tex Mex cooperation 

'meaning i t s unwillingness to agree to the revenue d i v i s i o n 

share that BNSF would l i k e ) (BNSF July 8 f i l i n g at 5, 8-10). 

I t i s hard to square t h i s assessmei. w i t h BNSF's impressive 

record of growth. 

While BNSF's July 8 f i l i n g speaks of the handicaps 

with which i t feels i t i s burdened, only a week e a r l i e r --on 

July 1 -- i t submitted i t s Quarterly Progress Report and 

presented extensive data demonstrating the steep upward growth 

of i t s trackage r i g h t s t r a f f i c (see graphs and tables i n i t s 

numbered Attachments). Over a l l the trackage r i g h t s l i n e s 

BNSF has sharply increased i t s loads (and tons), i n c l u d i n g 

movements that are the subject of i t s instant proposals, 

p a r t i c u l a r l y i t s interchange with Tex Mex f o r Laredo (and 

other d e s t i n a t i o n s ) . 

The most recent data, extended through July 1998 and 

presented e a r l i e r i n Exhibit 3, show that month-by-month 

through July, comparing loads handled i n 1998 vs. 1997, BNSF 

has been making increasingly intensive use of i t s trackage 
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r i g h t s . Loads moving over BNSF i n July were up s u b s t a n t i a l l y 

f o r t r a f f i c moving south (for the interchange with Tex Mex f o r 

Laredo) and via Eagle Pass. Loads moving by BNSF over the 

Algoa/Corpus Christi/Robstown Line i n July 1998 were up a 

t h i r d over July 1997. 

Despite the recent and now-ended service problems 

that enveloped BNSF (and UP and Tex Mex), BNSF concludes i n 

i t s July 1 Quarterly Progress Report that i t "has been able to 

increase i t s t r a f f i c volumes," that i t s t r a f f i c volumes over 

the l i n e s to /i/hich i t received access as a res u l t of the 

merger "continue to grow," and that " i t expects that these 

t r a f f i c volumes w i l l continue to increase" ( i d . at 60). While 

the service emergency no doubt had some constraining e f f e c t on 

BN, as i t c e r t a i n l y did on UP, the t r a f f i c data show that BNSF 

does not .need f u r t h e r conditions to allow i t to continue as a 

viab l e competitor of UP. 

(2) BNSF's Divisions Dispute With Tex Mex Does Not 
Warrant Resolution Through a New Board Imposed 
Condition 
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BNSF States that the KCS-

TMK J o i n t Venture Agreement has been "only recently disclosed" 

and t h a t i t was not aware of i t u n t i l March 1998 (BNSF f i l i n g 

at 9 n.2) 

^ ' I n f a c t , the December 1995 Joint Venture Agreement 
between KCS and TMM was disclosed i n 1996. I quoted from i t 
and discussed i t i n Reb...ttal Testimony i n the UP/SP merger 
proceeding (UP/SP-231, Tab 3 at 78-79, Apr. 29, 1996) . 
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I t i s BNSF's p o s i t i o n that without a long-term 

d i v i s i o n s agreement acceptable to i t the BNSF-Tex Mex routing 

cannot be competitive with UP at Laredo fBNSF July 8 f i l i n g at 

8). The merit of t h i s claim i s c l e a r l y drawn i n t o question by 

the large and growing volume of t r a f f i c which BNSF has 

interchanged w i t h Tex Mex fo r Laredo. This, i t should be 

borne i n mind, has been the case during an extended period of 

time when the revenue d i v i s i o n supposedly has constrained 

BNSF's competitiveness. 
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competitiveness f o r BNSF via the Tex Mex/Laredo connection, 

despite i t s desire f o r a bigger d i v i s i o n . 

Although BNSF says that there have been "instances" 

(none are i d e n t i f i e d ) where i t has had to turn away business 

because of the d i v i s i o n s provided by Tex Mex (BNSF f i l i n g , 

Rickershauser VS at 32) , " " ' 

These examples indicate that BNSF has successfully 

used i t s Tex Mex interchange to b u i l d t r a f f i c over Laredo even 

though i t gets a smaller d i v i s i o n that i t would prefer. 

Revenue d i v i s i o n disputes are as old as the r a i l r o a d 

i n d u s t r y and there i s hardly anything unique about the ongoing 

BNSF-Tex Mex dispute. I f the part i e s cannot reach a 

settlement, then, i n the present context, i t would seem to 

make sense for them to ask the Board to intervene so as to 

preserve the i n t e g r i t y of the conditions i t imposed. 
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The e x i s t i n g conditions have worked we l l but i f the 

di v i s i o n s matter needs reso l u t i o n , the Board might well make a 

useful c o n t r i b u t i o n . Instead, BNSF appears to have come to 

the p o s i t i o n that i t would be i n i t s i n t e r e s t to pronounce the 

d i v i s i o n dispute dead and la r g e l y to sever i t s interchange 

w i t h Tex Mex, s h i f t i n g 90% of the t r a f f i c i t has handled wit h 

Tex Mex (including a l l Laredo t r a f f i c ) to the UP San Antonio-

Laredo route over which i t now seeks trackage rights.—'' 

This may imply BNSF f r u s t r a t i o n or r e f l e c t a commercial 

assessment that there i s more revenue to be gained, none of 

which would have to be divided by seeking a condition allowing 

i t to access the UP Laredo 1 ine. Whatever the motivation, 

advancement of BNSF's s e l f - i n t e r e s t i s not the standard by 

which to judge the merit of the new condition i t seeks. 

(3) BNSF's Request That by Condition I t be Given 
Trackage Rights Over UP's San Antonio-Laredo 
Line Should be Rejected Since I t Does Not 
Replicate Pre-Merger SP Competition 

In seeking trackage r i g h t s over UP between San 

Antonio and Laredo, BNSF i s not r e p l i c a t i n g SP's pre-merger 

competition. SP did not operate over t h i s l i n e . I t competed 

against UP v i a i t s interchange with Tex Mex and here the Board 

substitu t e d BNSF f o r SP. BNSF has been moving more t r a f f i c 

over t h i s r o u t i n g than did SP, and, contrary to the claim that 

i t has been handicapped i n competing at Laredo against UP, 

The 90% f i g u r e i s from BNSF's July 8 f i l i n g . Brown VS at 
1, and Attachment 1 at 1-2. 
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BNSF has increased i t s interchange volume with Tex Mex --

ma t e r i a l l y helping Tex Mex gam a larger share of cross-border 

Laredo movements. BNSF's use, and continued robust use, of 

Tex Mex f o r Laredo t r a f f i c has taken place despite i t s ongoing 

debate wit h Tex Mex as to di v i s i o n s . 

The "post merger" developments to which BNSF re f e r s 

do not stem, from any inherent i n f i r m i t y of the Tex Mex 

interchange routing f o r Laredo. Rather, they trace to the 

div i s i o n s dispute, which BNSF now would have the Board "solve" 

by g i v i n g i t r i g h t s to operate over a heavily-used UP l i n e 

along which SP never operated p r i o r to the merger. This would 

benefit BNSF, cor i t would be enabled to o f f e r a new 

service -- subject to the congestion problems that no doubt 

would a f f e c t both i t and UP ('̂ _her witnesses deal with t h i s i n 

m.ore d e t a i l ) that did not exist pre-merger. As such, the 

proposed condition i s not aimed at addressing a harmful e f f e c t 

of the merger but at providing a draconian "remedy'' f o r the 

f a i l u r e of BNSF and Tex Mex to s e t t l e p r i v a t e l y t h e i r d i v i s i o n 

disagreement. That i s what i s at the root of BNSF's complaint 

and i t i s here where the Board's i n t e r v e n t i o n might 

co n s t r u c t i v e l y be sought. 

Relying instead on the conditioning process --

i n f e r e n t i a l l y urging that a major condition be added even 

where i t i s nc. pointedly addressed to an e f f e c t of the merger 

but c a l l s f o r the i n s t i t u t i o n of a new, non-replicatory 

service -- does not protect competition from harm caused by 
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t h a t t r a n s a c t i o n . The e f f e c t here also would be t o undermine 

the c o n d i t i o n s t h a t the Board imposed t o b o l s t e r Tex Mex and 

make i t , w i t h BNSF, a stronge r competitor at Laredo. By 

s h i f t i n g 90% of the t r a f f i c i t has interchanged w i t h Tex Mex 

t o I t s proposed trackage r i g h t s over the UP l i n e BNSF would 

negate the Board's c o n d i t i o n i n g s t r a t e g y . — ' I n v o k i n g the 

Board's a i d i n b r i n g i n g the d i v i s i o n c o n t r o v e r s y t o r e s o l u t i o n 

i s by f a r the p r e f e r a b l e approach. Whether or not thac course 

of a c t i o n i s pursued, there i s no j u s t i f i c a t i o n f o r BNSF's 

request f o r a c o n d i t i o n g i v i n g i t r i g h t s over the UP l i n e t o 

Laredo. 

4) The BNSF Proposal f o r Trackage Rights Over UP's 
Line t o Laredo Would D i v e r t $103 M i l l i o n From 
UP and Reduce Pu b l i c B e n e f i t s 

By BNSF's own estimate, the e f f e c t of g i v i n g i t 

trackage r i g h t s over UP's l i n e t o Laredo would be t o d i v e r t t o 

i t $102.8 m i l l i o n from UP (BNSF J u l y 8 f i l i n g . Brown VS, 

Attachment 1) Further, 90% of BNSF/Tex Mex 1997 

i n t e r l i n e t r a f f i c (13,297 cars out of 15,510) would be 

I f BNSF's request were granted, i t would also d i v e r t 
t r a f f i c from Eagle Pass t o Laredo. Since a d i f f e r e n t Mexican 
r a i l r o a d handles Eagle Pass than the one s e r v i n g Laredo, the 
e f f e c t would be t o harm i n t r a - M e x i c o r a i l c o m p e t i t i o n . This 
i s of concern not j u s t i n terms of Mexican p o l i c y , which seeks 
t o encourage r a i l c o m p e t i t i o n , but also t o American shippers 
who b e n e f i t from i n t r a - M e x i c o r a i l c o m p e t i t i o n . See Ferromex 
VS. 

— BNSF, by i t s d i v e r s i o n e s t i m a t e , would take up t o 50% of 
UP's present merchandise t r a f f i c moving over Laredo f o r the 
West, 50% of auto t r a f f i c moving from Mexico i n t o the West, 
and 30% of UP in t e r m o d a l t r a f f i c a t Memp.;is, St. Louis, and 
Chicago. Brown VS, Attachment 1. 



- 80 -

diverte d to the new BNSF d i r e c t route. BNSF would gain $4.3 

m i l l i o n i n annual revenue by d i v e r t i n g the Tex Mex interchange 

t r a f f i c . ^ ' ' 

These obviously are s i g n i f i c a n t revenue gains f o r 

BNSF, but they represent p r i v a t e bounty. No claim i s made 

that there w i l l be any companion public benefits. However, 

UP's merger public benefits would necessarily be reduced since 

i t s t r a f f i c would decline. The economy ends up the loser. 

I I I . THE NEW CONDITIONS PROPOSED BY KCS/TEX MEX AND 3NSF 
ARE NOT ONLY UNJUSTIFIED AND UNNECESSARY BUT THEY 
WOULD IMPEDE PROGRESS TOWARD ACHIEVING TWO STRONG 
RAILROADS IN THE WEST 

The UP/SP merger conditions imposed by the Board i n 

Decision No. 44 have worked well i n achieving t h e i r twin 

goals: remedying possible competitive harms of the 

transaction and laying a foundation f o r expanded competition. 

No new harms a t t r i b u t a b l e to the merger havf^ been discovered. 

BNSF i s aggressively e x p l o i t i n g i t s trackage r i g h t s which gave 

i t route p a r i t y with UP as well as competitive accesc to more 

t r a f f i c . The share of t r a f f i c at Houston and i n the Gulf 

Coast Area f o r BNSF has increased; UP's has declined and UP 

has c l e a r l y gained nothing vaguely resembling market power; 
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competition v i a Tex Mex at Laredo and via BNSF at other Mexicc 

border crossings I'as i n t e n s i f i e d ; and robust rate competition 

i s now commonplace. In a l l these respects the conditions have 

worked w e l l , very well i.ndeed. 

There i s , though, one remaining com.petitive concern: 

the need f o r UP to catch-up with BNSF so that there w i l l be 

two strong, well-balanced r a i l systems i n the West at the 

e a r l i e s t achievable time. Though UP has been weakened by the 

service c r i s i s , the merger's p o t e n t i a l remains as favorable as 

i t was when i t was approved by the Board i n 1996 (see 

generally Decision No. 44 at 108-16). I n t e g r a t i o n of UP and 

SP routes w i l l r e a l i z e network economies as sub-system 

components are improved and i n t e r n a l synergies are optimized. 

This, though, w i l l require massive c a p i t a l spending, as was 

expected when the merger was proposed. What was not expected, 

however, was that serious t r a n s i t i o n a l problems would develop, 

as they d i d l a t e i n 1997 and extending i n t o 1998. These have 

had unanticipated adverse f i n a n c i a i implications that have 

slowed progress i n turning the merger's i n t e g r a t i o n p o t e n t i a l 

i n t o greater e f f i c i e n c y , better service, and stronger 

competitiveness. 

Creation of a strong two-carrier Western l i n e - h a u l 

r a i l system -- with UP and BNSF each postured to contest from 

equal positio.ns of strength -- was viewed as a goal that the 

UP/SP merger could achieve, with pro-competitive r e s u l t s . 

Two-carrier competition had led to lower rates under 
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deregulation (Decision No. 44 at 117) and the UP/SP merger was 

expected to create "a more e f f i c i e n t and competitive UP/SP 

r a i l system competing head-to-head throughout the West with 

BNSF, whose e f f i c i e n c y was g r e a t l y enhanced by i t s recent 

merger" ( i d . at 108). The two roads, though, had to be 

brought to p a r i t y . 

BNSF was on s o l i d 'ooting to begin with, having 

brought together two roads (BN and ATSF) that were already 

f i n a n c i a l l y well o f f . The UP/SP merger, by contrast, combined 

a weak SP (probably even weaker than was comm.only thought) 

wi t h a b e t t e r - c f f UP that, though possessing many good routes, 

also had some important system gaps ( i t had no d i r e c t route i n 

the Southern Corridor, for example, nor a d i r e c t north-south 

route i n the P a c i f i c Coast/I-5 c o r r i d o r ) . The UP/SP merger 

(and the settlement agreement and the Board's conditions) 

f i l l e d i n the p r i n c i p a l route deficiencies of both UP and 

BNSF, but i t l e f t UP with a formidable challenge: i t had to 

catch-up wi t h SP's cumulative investment s h o r t f a l l ( i t s 

investment had lagged far behind the growth i n i t s chemical 

and other t r a f f i c ) . And i t had to put i n place new investment 

needed to tap the p o t e n t i a l of the consolidation. 

When the UP/SP merger was approved i t was understood 

that large-scale c a p i t a l mves.tment --an estimated $1.3 

b i l l i o n over four years -- would be required j u s t to upgrade 

SF f a c i l i t i e s , create better and more d i r e c t routes, and b u i l d 

new terminals and yards (Decision No. 44 at 114). Big though 
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c a p i t a l spending would have to be, the assum.ption was that 

operating savings (cost economies) achievable through the 

merger would also be substantial (the Board q u a n t i f i e d them at 

$534.3 m i l l i o n annually) (Decision 44 at 109). T r a f f i c and 

revenue would r i s e , i t was projected, while u n i t costs would 

f a l l , r e s u l t i n g -- throughout a l l the merger's early years --

i n "substantial earnings gains" ( i d . at 176). 

These anticipa t e d higher earnings were seen as 

support f o r the. necessary c a p i t a l spending th a t , i n t u r n , 

would pay-off i n better service and lower costs f o r UP and 

shippers and i n r e s o u r c e - u t i l i z a t i o n gains f o r the economy as 

a whole. Investment i s an essential p r e r e q u i s i t e to the 

p r o d u c t i v i t y and e f f i c i e n c y improvements that lower costs, 

constrain rates, and energize competition. 

The recent service emergency knocked a l l these 

pleasant assumptions asunder. UP t r a f f i c and revenue 

declined, costs rose steeply, and earnings turned negative. 

Yet c a p i t a l spending needs remained unchanged (some no doubt 

have increased as SP underinvestment e f f e c t s are more f u l l y 

i d e n t i f i e d ) . In i t s May 1, 1998 Report on Houston and Gulf 

Coast I n f r a s t r u c t u r e (submitted during the course of the 

Service Order No. 1518 proceeding) UP spelled out i n d e t a i l 

the investment i t plans to make i n the Gulf Coast area (from 

New Orleans through Houston to San Antonio and south to the 

Mexican border). Over the next f i v e years t o t a l UP c a p i t a l 

expenditures i n t h i s area alone v . i l l exceed $1.4 b i l l i o n ($600 
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m i l l i o n f o r c a p i t a l expansion projects plus $830 m i l l i o n f o r 

program c a p i t a l p r o j e c t s such as track repair and 

improvement). 

UP's c a p i t a l spending needs are large and they also 

spread throughout i t s system. Because of network e f f e c t s , 

investment i n a l l geographic areas i s s e n s i t i v e l y interwoven, 

with each component a f f e c t i n g the West o v e r a l l . Of t r a f f i c 

o r i g i n a t e d by UP at Houston, for exam.ple, a t h i r d moves to 

destinations i n the 14-state Midwest and the 11-state Far West 

and ilmost half (46%) comes i n from those two areas. From the 

perspective of Houston-area shippers and receivers, UP c a p i t a l 

spending elsewhere i s t:ius as important as investment by UP at 

Houston or i n the Guif Coast area. The same is true of 

shippers and receivers located i n these other areas sines they 

ship to and receive from Houston. 

To the extent, therefore, that the new conditions 

being sought by KCS/Tex Mex and BNSF reduce UP revenue at 

Houston and in the Gulf Coast area through the special 

treatment they seek, shippers a l l over the West w i l l be 

adversely impacted through the inhibition of UP's investment 

capacity. The many shippers, states, c i t i e s , and 

legislators -- often from, areas outside of Houston and 

Texas who have submitted statements are right to be 

concerned. ActiL.n that would favor BNSF or shippers at 

Houston would indeed put them at risk due to the 

geographically-diffused investm.ent-constraining effects on UP. 
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There i s , at the bottom-line, only so much c a p i t a l f o r UP to 

invest and t h i s depends heavily on i t s revenue-generation. 

Cut the l a t t e r and available investment capacity i s reduced 

and UP investment throughout the West w i l l be hampered. 

With c a p i t a l spending needs holding fast (or 

esca l a t i n g ) , but with recent earning statements i n red-ink, 

UP's task of catching-up with BNSF has become more arduous, 

Nonetheless, c a p i t a l spending remains urgent i f for the sake 

of competition there are to be two strong r a i l r o a d s i n the 

West. The earnings pinch recently experienced by UP has taken 

a t o l l , making i t harder for UP to gain equal f o o t i n g w i t h 

BNSF. 

This then i s another important reason why the 

conditions proposed by KCS/Tex Mex and BNSF should be 

rejected. That they are unnecessary and without substantive 

merit has been explained e a r l i e r , but t h e i r e f f e c t s a.-e 

detrimental to com.petition i t s e l f . D i v e r t i n g $155 m i l l i o n 

annually from UP as KCS/Tex Mex concede, and $103 m i l l i o n 

based on BNSF's estimate, would drain o f f resources that are 

v i t a l to UP. (UP estimates that some $768 m i l l i o n of i t s 

revenue would be placed at r i s k , as i s explained i n the 

Peterson VS.. I t i s those resources that support the c a p i t a l 

spending UP must make, as quickly as possible, to achieve f u l l 

competitive vigor and rea l i z e the merger's public b e n e f i t s . 

The p r i v a t e gains that the C o a l i t i o n Plan and BNSF's plan 
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would confer on t h e i r proponents thus run counter to 

competition and to the public i n t e r e s t . 
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VERIFIED STATEMENT 

OF 

RICHARD B. PETERSON 

My nam.e i s Richard B. Peterson, and I am Senior 

D i r e c t o r - I n t e r l i n e Marketing of Union Pacific Railroad 

Company. In the UP/SP merger proceeding, I provided lengthy 

opening and re b u t t a l v e r i f i e d statements, f i l e d on Novem.ber 

30, 1995 (UP/SP-23) and A p r i l 29, 1996 (UP/SP-231), analyzing 

the p o t e n t i a l competitive impacts of the merger and the 

appropriateness of various conditions to address those 

impacts. I was also responsible f o r the preparation of, and 

personally v e r i f i e d , the portions of UP's two annual m.erger 

oversight reports that addressed competitive issues and the 

effectiveness of the conditions that were granted to BNSF and 

Tex Mex i n the merger decision. 

This statement has four parts: 

Part I addresses the strength of competition i n the 

West, and p a r t i c u l a r l y i n the Houston/Gulf area, f o i l ing the 

merger. I t b r i e f l y reviews the comprehensive information i n 

our annual oversight reports showing that the BNSF and Tex Mex 

conditions have been highly effeci-ive, and that competition 

f o r a l l categories of competitively-relevant t r a f f i c has 

remained strong, and indeed been i n t e n s i f i e d i n many ways. I 

provide supplemental information about the i n t e n s i t y of 

competition at the Eastern Mexico gateways, and of source 

competition f o r Gulf Coast chemicals. F i n a l l y , I address the 



testimony of KCS/Tex Mex witnesses Grimm and Plaistow 

concerning UP's share of t r a f f i c i n the Houston BEA, and 

demonstrate that they are quite wrong i n claiming that UP has 

a r a i l monopoly, or anything remotely approaching i t , i n t h i s 

geograpnic?-! area. 

Part I I shows that none of che conditions that have 

been requested i n t h i s proceeding are necessary to preserve 

pre-merger competition. 

Part I I I presents data concerning the amount of UP 

revenue that would be exposed to loss i f the conditions were 

granted. 

F i n a l l y , Part IV discusses UP's recent t r a f f i c and 

f i n a n c i a l losses as a result of the service c r i s i s that 

occurred during the past year, and the harmful impact on r a i l 

i n f r a s t r u c t u r e investment that would r e s u l t i f the proposed 

conditions were granted. 

I . COMPETITION WAS NOT P.̂ DUCED BY THE MERGER 

A. The Merger Has Not Reduced Competition in the 

West, or, i n Particular, i n the Houston/Gulf Area 

Our two annual oversight reports contain very 

comprehensive data showing that competition has remained 

strong i n the West following the UP/SP merger, and has i n fact 

been i n t e n j i f i e d i n many ways, ranging from major reductions 

i n reciprocal switch charges to m.ajor improvements i n 

equipment supply and u t i l i z a t i o n . These reports review each 

category of t r a f f i c that was of concern to the Board i n the 



merger case -- " 2 - t o - l " t r a f f i c , "3-to-2" t r a f f i c , Mexican 

gateway t r a f f i c , source competition constraints applicable to 

" 1 - t o - l " t r a f f i c -- and show that they remain subject to 

strong, and i n many ways i n t e n s i f i e d , competition. 

For " 2 - t o - l " t r a f f i c , our reports describe the 

continuing, dramatic growth i n BNSF trackage r i g h t s (and 

haulage) volumes. (Charts updated with data for June and July 

of t h i s year are attached to t h i s statement.) As de t a i l e d i n 

the reports, BNSF i s operating regular, f u l l y competitive 

t r a i n service i n a l l the p r i n c i p a l corridors where i t received 

r i g h t s , including, s p e c i f i c a l l y , a l l trackage r i g h t s c o r r i d o r s 

r a d i a t i n g from Houston. I t s share of the relevant t r a f f i c , by 

i t s own account, i s approaching 50%. The reports' 

Confidential Appendices lay out extensive, s p e c i f i c 

information about (a) t r a f f i c movements, including many i n the 

Houston/Gulf area, that BNSF has captured using i t s r i g h t s , 

and the benefits that shippers have received from t h i s 

competition, and, ju s t as importantly, (b) t r a f f i c movements, 

again including many i n the Houston/Gulf area, that UP has 

retained i n vigorous competition w i t h BNSF, and the benefits 

that shippers of these movements have received. The 

Confidential Appendices show that UP's rates for " 2 - t o - l " 

t r a f f i c have f a l l e n . 

For "3-to-2" t r a f f i c , our reports also demonstrate 

strong post-merger competition. As detailed i n Appendix K to 



each annual report, each of the major automakers, f o r example, 

has negotiated much-improved contracts with e i t h e r UP or BNSF 

which r e f l e c t the greater competitiveness of both UP and BNSF 

fol l o w i n g the merger and the award of new routes to BNSF as 

conditions to the merger. As with " 2 - t o - l " t r a f f i c , our rates 

f c r "3-to-2" t r a f f i c are down post-merger. 

The reports also show that, f o l lowing the merger, 

competition has been strong for Eastern Mexico gateway 

t r a f f i c , and source competition has remained strong. With 

regard to Eastern Mexico t r a f f i c , the re orts d e t a i l numerous 

major t r a f f i c movements that BNSF has handled to and from 

Mexico using i t s new r i g h t s , p a r t i c u l a r l y i t s trackage r i g h t s 

to the Corpus Christi/Robstown interchange with Tex Mex fo r 

Laredo t r a f f i c . They also show that Tex Mex has handled 

substantial volumes o\er the trackage r i g h t s i t received to 

interchange with KCS at Beaumont.^' UP's rates f o r Eastern 

Mexico t r a f f i c are down since the merger. With regard to 

source competition, the reports show that UP's rates f o r 

chemicals have f a l l e n since the m.erger, and the Confidential 

Appendices d e t a i l many chemical movements that BNSF has 

Tex Mex trackage r i g h t s volumes are down somewhat i n 
recent months, though they are s t i l l s u bstantial and r e f l e c t 
major growth since the merger. The recent decrease r e f l e c t s a 
general drop i n Laredo business as a r e s u l t of i n t e r n a t i o n a l 
economic conditions and greatl y reduced grain t r a f f i c due to 
poor m.arket conditions and seasonal factors. UP's Laredo 
business f e l l from 8,182 cars i n March of t h i s year to 6,965 
cars i n July, at the same tim.e as Tex Mex trackage r i g h t s 
volumes were declining. 



handled to and from " 2 - t o - l " points. I provide s t i l l f u r t h e r 

new data concerning Eastern Mexico gateway competition and 

source competition below. 

This proceeding relates to the Houston/Gulf area, 

and i t bears stressing that BNSF, with the r i g h t s i t received 

i n the merger, i s p a r t i c u l a r l y well situated to compete i n 

chis area. As the accompanying map shows, BNSF already had a 

massive network of lines spanning the West and many support 

f a c i l i t i e s i n the Houston/Gulf area, including at Temple, 

Houston, Cleveland, Silsbee and Beaumont. The r i g h t s granted 

to BNSF -- access to Hiuston/Gulf " 2 - t o - l " points, 

Houston/Gulf corridors and gateways, and Mexican crof'sings --

connected e f f i c i e n t l y with BNSF's huge e x i s t i n g Western 

nef./ork and benefitted from the close proximity of BNSF's luany 

e x i s t i n g support f a c i l i t i e s . BNSF gained key routes that i t 

had been lacking: d i r e c t routes from Houston to New Orleans, 

to Memphis/St. Louis, and to Brownsville v i a Corpus C h r i s t i . 

The r e s u l t was e x t r a o r d i n a r i l y e f f e c t i v e competition i n the 

Houston/Gulf area, which only BNSF was situated to provide. 

B . Eastern .Mexico Gateway T r a f f i c 

To supplement our annual reports, we have conducted 

f u r t h e r studies of Eastern Mexico gateway t r a f f i c . In the 

r e l a t i v e l y short time since the merger was approved, BNSF has 

proven i t s e l f to be an e f f e c t i v e competitor at each of the 

three Eastern Mexico gateways to which i t received r i g h t s i n 
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the settlement agreement. A f t e r only two years, BNSF i s 

already providing a stronger a l t e r n a t i v e than SP with respect 

to t i e combined t r a f f i c moving over aix three gateways, and 

p a r t i c u l a r l y over Laredo, the p r i n c i p a l r a i l gateway between 

the United States and Mexico. I t i s aiso moving substantial 

amounts of t r a f f i c to Brovnsville using haulage r i g h t s 

obtained i n the settlement c".greement, and has moved quickly 

using the enhanced access to Eagle Pass that i t gained through 

the merger to increase g r e a t l y i t s t r a f f i c m.oving over that 

gateway. 

The strength of post-merger competition f o r Eastern 

Mexico t r a f f i c can most e a s i l y be appreciated by con.paring 

pre- and post-merger t r a f f i c shares at each gateway. .At 

Laredo, for example, i n the January through July 1996 period, 

Tex .Mex's share of t o t a l Laredo crossings was 21.0% southbound 

and 0.5% northbound. In the January through July 1998 period, 

those shares were much higher -- 36.9% and 4.7%. Combining 

northbound and southbound, Tex Mex's share increased from 13% 

This dramatic increase i n Tex Mex's share of Laredo 

t r a f f i c has occurred because t r a f f i c moving over the BNSF-Tex 

Mex i n t e r l i n e route and the Tex Mex trackage r i g h t s between 

Beaumont and Corpus Christi/Robstown, both of which resulted 

from the merger, have more than replaced the t r a f f i c that SP 

and Tex .Mex i n t e r l i n e d before the merger. The grant of Tex 
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Mex trackage r i g h t s t o Beaumont may have generat-^d some 

t e n s i o n between BNSF and Tex Mex, but he simple f a c t i s t h a t , 

as both BNSF and Tex Mex admit, the BNSF-Tex Mex i n t e r l i n e 

r o u t e alone i s handl i n g more t r a f f i c than SP-Tex Mex were 

ha n d l i n g before the merger. I n other words, BNSF has f u l l y 

r eplaced SP as a competitor f o r the Laredo gateway, and Tex 

Mex has b e n e f i t t e d even l u r t h e r from the steady growth of Tex 

Mex-KCS i n t e r l i n e t r a f f i c . 

I g n o r i n g the evidence t h a t BNSF alone has air e a d y 

replaced SP as a competitor f o r interchange t r a f f i c w i t h Tex 

Mex, KCS/Tex Mex witness George Woodward argues t h a t UP now 

"dominates" Laredo, and t h a t unless the package of r i g h t s 

KCS/Tex Mex seek i s granted, UP w i l l be l e f t w i t h an 85.6% 

share at Laredo. See KCS-2, Woodward V.S., p. 22 3. 

Woodward's market share estimates are based on an unexplained 

and unsupported model, and are demonstrably i n c o r r e c t . As the 

data above show, UP's share of southbound Laredo t r a f f i c i s i n 

f a c t o n l y 63.1%, and UP's share of t o t a l Laredo t r a f f i c i s 

75.3% -- w e l l below Woodward's estimate. 

BNSF i s also p r o v i n g i t s e l f t o be an e f f e c t i v e 

c o m p e t i t o r at B r o w n s v i l l e . For example, i n the January 

through J u l y 1996 p e r i o d , SP's share of t o t a l B r o w n s v i l l e 

c r o s s i n g s was 17.0% southbound and 4 0.3% n o r t h b o u n d . I n 

- The high northbound share was l a r g e l y the r e s u l t of a 
General .Motors p a r t s movement t h a t has been under c o n t r a c t . 

(continued. 
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the January 1998 through J u l y 1998 p e r i o d , BNSF had already 

more than replaced SP f o r southbound moves, w i t h a 26.3% share 

of the t r a f f i c , and although i t s share cf the much sm.aller 

northbound f l o w was o n l y 6.7%, ies t o t a l t r a f f i c share was 

21.7% i n the January through J u l y 1988 p e r i o d , compared w i t h 

SP's 25.0% i n the January through J u l y 1996 p e r i o d . As 

d e t a i l e d i n our annual o v e r s i g h t r e p o r t s , BNSF has been very 

aggressive and su c c e s s f u l i n moving g r a i n products t o Mexico 

over the B r o w n s v i l l e gateway. 

BNSF has al s o developed i n t o a formidable c o m p e t i t o r 

at the Eagle Pass gateway. Although Eagle Pass was not a "2-

t o - 1 " gateway l i k e Laredo or B r o w n s v i l l e , ' agreed as one of 

the "quid-pro-quo" elements of the s e t t l e m e n t agreement t o 

upgrade BNSF's access t o Eagle Pass by p r o v i d i n g i t w i t h 

trackage r i g h t s t o replace the haulage r i g h t s i t had 

p r e v i o u s l y o b t a i n e d from SP. BNSF's t r a f f i c volume at Eagle 

Pass i s w e l l above pre-merger l e v e l s -- i t s t r a f f i c increased 

from 4,143 cars i n the f i r s t seven months of 1996 t o 15,111 

cars i n the f i r s t seven months of t h i s year, and i t s share of 

t o t a l c r ossings increased from 4% t o 21% between these 

p e r i o d s . 

At every gateway, the data show t h a t BNSF alone or 

i n combination w i t h Tex Mex i s p r o v i d i n g intense c o m p e t i t i o n 

- (...continued) 
BNSF can r e a d i l y compete f o r t h a t t r a f f i c when the c o n t r a c t 
comes up f o r renewal. 



f o r UP, and is close to equalling, or has already exceeded, 

the competition SP provided before the UP/SP merger. 

A second way to appreciate the post-merger i n t e n s i t y 

of competition for Eastern Mexicc gateway t r a f f i c i s to study 

a l l three gateways together and examine how t r a f f i c shares 

have s h i f t e d between 1996, the f i r s t seven months of 1998, and 

July 1998, the most recent month for which data are available. 

My study of the data confirms that compete ion - t Eastern 

Mexican gateways remains at least as intense now as i t was 

before- the merger, and she-3 that the i n t e n s i t y of compecition 

is i l l fact increasing. 

In ordar to perform t h i s study, we f i r s t divided the 

t r a f f i c that moved over the gateways i n t o four categories: 

gram, autos, intermoaal anc. other t r a f f i c . Within each 

category, we subdivided the t r a f f i c to indicate whether i t was 

h'lndled to or from tY a gateway via UP, SP or another 

combix .ition of c a r r i e r s l i n c l u d i n g BNSF, SP-Tex Mex, KCS-Tex 

Mex, and a small mt of UP-Tex Mex). 

We then discarded any t r a f f i c that was not 

c c u p e t i t i v e at the U.S. end of the move We assumed that a l l 

automotive and intermodal and most grain t r . i r f i c was 

competitive. For a l l other t r a f f i c that mo'̂ 'ed to a gateway 

via UP or SP, we sed actual routing information to determine 

wiiich movements were competitive. W-: incl".ded as com.petitive 

a l l t r a f f i c where the point or junction at the other end of 
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the movement was served by two or more r a i l r o a d s . For BNSF 

t r a f f i c , we assumed that the percentage of com.petitive t r a f f i c 

would be equal to the percentage of UP's competitive t r a f f i c , 

given the fact that BNSF's network coverage i s comparab. o 

UP's. For KCS t r a f f i c , we assumed that 90% of i t s non-grain 

t r a f f i c \'ias competitive, based on our knowledge of the KCS 

network, which i s more l i m i t e d than UP's and BNSF's and t.nus 

more l i k e l y t o have ^ff i c - g e n e r a t i n g points i n common with 

those r a i l r o a d s . 

Finc'>lly, we calculated the revenue associated w i t h 

the t r a f f i f . Again, f o r UP and SP t r a f f i c , we used actual 

revenue dat-. For t r a f f i c moving on other r a i l r o a d s , we 

assigned revenues based on UP's av3rage revenue per car f o r 

s i m i l a r t r a f f i c . 

The r e s u l t s of t h i s analysis demonstrate that 

competition f o r Eastern Mexico gateway t r a f f i c remains as 

strong today as i t was before the UP/SP merger. In 1996, UP 

had a 71% share of the revenues of competitive t r a f f i c moving 

over the gateways, S? had a 21% share, and Tex Mex and BNSF 

had a 9% share.-i' In the January through July 19;»8 period, 

UP/SP's share was 72%, and Tex Mex and BNSF had a 28% share. 

In July 1998, UP/SP's share was down to 65% and the other 

r a i l r o a d s ' share .had risen 3 5%. 

i'' T r a f f i c was assigned based on the r a i l r o a d serving the 
gateway. 
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The study result s demonstrate that competi.icn f or 

Eastern Mexico gateway t r a f f i c has i n t e n s i f i e d si.ic2 the 

merger, and they also demonstrate that the competition i s 

poised to become even stronger i n the fut u r e . For example, i n 

1996, UP and SP moved 74% and 26%, respectively, of high-

re /enue auto t r a f f i c . In post-merger periods, UP has m.oved 

v i r t u a l l y a l l of t h i s t r a f f i c . But BNSF has recently taken 

steps that make clear i t i s t a r g e t i n g t h i s t r a f f i c --

acquiring 1,100 t r i - l e v e l autoracks and 600 b i - l e v e l s to go 

a f t e r upcoming contract movements -- and there i s no reason 

why i t could not capture a large share of t h i s t r a f f i c from 

UP. S i m i l a r l y , UP's share of intermodal t r a f f i c to the 

gateways i s presently 100%. However, Tex Mex i s completing 

the construction of a new intermodal f a c i l i t y at Nuevo Laredo, 

and t h i s new f a c i l i t y w i l l c l e a r l y reduce UP's share of 

intermodal t r a f f i c to Eastern Mexico gateways, and i s working 

with KCS, CN and IC to capture automotive t r a f f i c . 

F i n a l l y , i t should be noted that rate data confirm 

the continued intense competition for Eastern Mexico gateway 

t r a f f i c . UP's revenues per ton-mile f o r t r a f f i c moving over 

these gateways experienced s i g n i f i c a n t declines i n the year 

a f t e r the merger, and, as we reported i n the Confidential 

Appendices i n the second annual oversight report, UP's revenue 

per ton-mile f o r Eastern Mexico gateway t r a f f i c i n the second 
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year fo l l o w i n g the merger ei t h e r held at t h i s lower l e v e l , or 

for some types of t r a f f i c f e l l even f u r t h e r . 

C. Source Competition for Chemicals 

We have also conducted supplemental analyses of 

source competition, a p a r t i c u l a r focus of par t i e s l i k e SPI 

(which i s part of the so-called "Consensus Group"). 

Our new studies confirm that the UP/SP merger did 

not cause an increase i n UP's market power by reducing source 

competition. In fac t , source competition -- including i n 

p a r t i c u l a r source competition f o r Gulf Coast chemicals, a 

prominent concern of merger opponents -- increased as a r e s u l t 

of the merger and remains strong two years l a t e r . 

In my v e r i f i e d statement i n the Application, I 

explained that UP/SP competitors would have wide access to 

Gulf Coast chemical production f o l l o w i n g the merger, /. ?eping 

source competition strong. Indeed, the merger and tne 

settlement with BNSF would increase source competition. The 

shorter routes, improved t r a n s i t times, wider s i n g l e - l i n e 

service, and lower costs r e s u l t i n g from the merger, along wit h 

new access to shippers ...nd new routes BNSF gained i n the 

settlement agreement, would allow consumers to draw 

economically upon a wider range of suppliers, and would allow 

producers to market t h e i r goods economically to a wider range 

of buyers. This improved and expanded shipper access to r a i l 

service increases source competition, because UP must p r i c e 
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i t s s e r v i c e s t o take account of the a d d i t i o n a l c o m p e t i t i v e 

o p t i o n s a v a i l a b l e t o shippers and r e c e i v e r s . 

My a n a l y s i s has proven c o r r e c t , as demonstrated 

c o n c r e t e l y by the many examples of new source c o m p e t i t i o n 

contained i n the C o n f i d e n t i a l Appendices t h a t A p p l i c a n t s have 

submitted w i t h t h e i r annual o v e r s i g h t r e p o r t s . See UP/SP-345, 

J u l y 1, 1998; UP/SP-304, J u l y 1, 1997. The C o n f i d e n t i a l 

Appendices, which were compiled by me and my s t a f f , are 

r e p l e t e w i t h examples of producers and r e c e i v e r s on both the 

UP/SP and BNSF systems t h a t are now able t o reach new 

consumers or r e l y upon new s u p p l i e r s and thus generate new 

c o m p e t i t i o n i n those markets. 

To respond t o a s s e r t i o n s t h a t the merger would 

enable UP t o "monopolize" Gulf Coast chemical shipments and 

thus harm source c o m p e t i t i o n , I pro v i d e d i n my i n i t i a l 

v e r i f i e d statement an exhaustive a n a l y s i s of every major Gulf 

Coast chemical product. Our a n a l y s i s of those commodities 

confirmed what UP knew t o be the r e a l i t y of the marketplace --

t h a t a f t e r the merger UP would not have market power over any 

of those products. Our a n a l y s i s showed t h a t even wnere UP 

would account f o r a s i g n i f i c a n t percentage of Gulf Coast r a i l 

o r i g i n a t i o n s of a product, i t would face c o n t i n u a l c o m p e t i t i v e 

pressure from o t h e r r a i l , water, p i p e l i n e , t r u c k and source 

a l t e r n a t i v e s . I exp l a i n e d t h a t UP would be forc e d t o remain 

c o m p e t i t i v e by (1) s u b s t a n t i a l d i r e c t c o m p e t i t i o n from o t h e r 
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Gulf Coast r a i l c a r r i e r s ; (2) substantial competition from 

other Gulf Coast non-rail c a r r i e r s ; (3) the fact that 

chemicals produced i n the Gulf Coast represent only a f r a c t i c n 

of t o t a l U.S. chemical production; (4) leverage ava i l a b l e to 

Gulf Coast chemical producers through contracting and 

"swapping" to reduce transportation costs; and (5) the fact 

tnat the destinations for Gulf Coast chemicals would continue 

to have non-UP r a i l sources f o r chemicals. In the e n t i r e 

course of the merger proceeding, t h i s comprehensive, d e t a i l e d 

study was never even addressed, much less refuted, by any of 

the merger opponents. 

The p i v o t a l point f o r our analysis was the basic 

fact that, a f t e r the merger, r a i l c a r r i e r s other than UP, as 

well as non-rail transporters, would continue to have access 

to substantial volumes of the commodities at issue, from both 

Gulf Coast and other North American sources. We demonstrated, 

for example, that while UP and SP together moved '5 9% of Gulf 

Coast polypropylene r-apacity and 67% of polyethylene capacity, 

other rai l r o a d s would have access tc 62% of Gulf Coast 

polypropylene capacity and 62% of polyethylene capacity. We 

also demonstrated that for 12 of the 18 chemicals we studied, 

other rai l r o a d s would have access to 4 % or more of Gulf Coast 

capacity, and that for 17 of the 18 chemicals we studied, 

other r a i l r o a d s would have access to 40% or more of North 

American capacity. Moreover, these numbers understated other 
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c a r r i e r s ' access to Gulf Coast shippers, because a l l shippers 

have access to truck, and many can use water c a r r i e r s and 

pip e l i n e s . In f a c t , i n 1994, for a l l but 4 of the 18 

chemicals, UP shipped less than 50% of Gulf Coast capacity. 

UP's witness John L. Peterman explained with 

s p e c i f i c reference to the two highest-volume Gulf Coast 

chemical products -- polyethylene and polypropylene -- why the 

extensive access by other c a r r i e r s that would remain a f t e r the 

merger would prevent UP fron obtaining any market power over 

shipments of these products. Messrs. Barber and Spero also 

submitted testimony explaining why source competition would 

remain strong a f t e r the merger. 

In i t s decision approving the UP/SP merger, the 

Board agreed with Applicants' evidence that the merger would 

not harm source competition. See Decision No. 44, p. 126. 

The decision was correct then and i t remains correct today. 

To demonstrate that source competition has not 

diminished i n the two years since the merger, we have 

r e v i s i t e d and updated our o r i g i n a l study using 1998 data from 

SRI and the July 1, 1997-June 30, 1998 t r a f f i c tapes created 

f o r the second annual oversight proceeding. The updated data 

show that f o r most chemi:;als, including the two most 

s i g n i f i c a n t Gulf Coast chemicals we addressed i n our i n i t i a l 

study -- polyethylene and polypropylene -- the share of Gulf 

Coast capacity that UP a c t u a l l y moved has f a l l e n since the 
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merger, and the amount of ca p a c i t y open t o o t h e r r a i l c a r r i e r s 

has increased. 

For example, UP a c t u a l l y moved o n l y 36% of Gulf 

Coast polypropylene c a p a c i t y and 56% of p o l y e t h y l e n e c a p a c i t y , 

according t o the most recent data. These data show t h a t o t h e r 

r a i l r o a d s have access t o 68% of Gulf Coast polypropylene 

c a p a c i t y and 62% of pol y e t h y l e n e c a p a c i t y . For 13 of the 18 

chemicals we s t u d i e d (one more than f o r 1994), o t h e r r a i l r o a d s 

have access t o 40% or more of Gulf Coast c a p a c i t y , and f o r 17 

of the 18 chemicals we s t u d i e d (the same number as f o r 1994), 

o t h e r r a i l r o a d s have access t o 40% or more of North American 

c a p a c i t y . As i n our e a r l i e r study, these numbers understate 

o t h e r c a r r i e r s ' access t o Gulf Coast s h i p p e r s , because a l l 

shippers have access t o t r u c k and many can use water c a r r i e r s 

and p i p e l i n e s . Data from the f i r s t s i x months of 1998 show 

t h a t f o r 16 of the 18 chemicals we s t u d i e d (two more than f o r 

1994), UP shipped less than 50% of Gulf Coast c a p a c i t y . 

I n o t h e r words, i t i s j u s t as t r u e today as i t was 

when the Board decided the merger case two years ago t h a t the 

merged UP system cannot "m.onopolize" Gulf Coast chemical 

t r a f f i c . I n f a c t , the UP/SP share of shipments i n r e l a t i o n t o 

Gulf Coast c a p a c i t y f e l l between 1994 and the year ended June 

1998 f o r a l l but three of the chemicals s t u d i e d . C a r r i e r s 

o t h e r than UP continue t o have access t o a ve r y l a r g e p o r t i o n 

of Gulf Coast chemical p r o d u c t i o n . I n f a c t , source 
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competition was increased when UP granted BNSF access to 

shippers on the SP l i n e between Houston and Lake Charles and 

the associated branches. Also CSX has recently opened a 

t r u c k - r a i l chemicals and p l a s t i c s service f o r Texas/Louisiana 

Gulf shippers via a bulk intermodal f a c i l i t y i n New Orleans, 

and NS recently inaugurated intermodal service via i t s new 

f a c i l i t y located on the KCS at Port Arthur, Texas, i n the 

midst of the Gulf Coast chemical t e r r i t o r y . Thus, source 

competition f o r chemicals continues to f l o u r i s h . 

Shippers recognize the continuing i n t e n s i t y of 

source com.petition f o r Gulf Coast chemical products. For 

example, i n i t s statement submitted with t h i s f i l i n g , Shintech 

-- a UP-exclusive chemical shipper located near Dow i n 

Freeport, Texas -- states that "U."̂  has committed to keeping us 

competitive with othe shippers i n our industry, even though 

we are a captive shipper on t h e i r l i n e . " This i s the essence 

of source competition -- i f UP does not keep Shintech 

competitive, other railroads w i l l hanale more of same products 

that Shintech produces and UP w i l l lose business. 

As another example, UP recently established new 

lower prices, volume incentives, and a contractual service 

guarantee to allow 
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t r a f f i c had been moving via BNSF from a PTRA-ser/ed f a c i l i t y 

i n Houston. 

As s t i l l another example, UP recently reduced i t s 

rates on 

moving BNSF-Conrail from Houston. 

In addition, UP frequently establishes prices on 

shipments to the Southeast to allow 

UP recently reduced rates on 

to compete against 

Eastern sources f o r 

The inten«;ity of source competition i s also 

r e f l e c t e d i n the decisions of shippers that have expanded 

t h e i r f a c i l i t i e s at UP-exclusive locations since the merger. 

Amoco, f o r example, decided to expand i t s UP-exclusive plant 

at Chocolate Bayou, Texas, rather than expand j o i n t l y - s e r v e d 

plants at other locations. 

The bottom l i n e i s that competition f o r Gulf Coast 

chemicals t r a f f i c continues to be strong. As reported i n UP's 

second a.mual oversight report, rates f o r Gulf Coast p l a s t i c s 
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t r a f f i c are down for the second s t r a i g h t year. And a f t e r 

f a l l i n g s u b s t a n t i a l l y i n the f i r s t year following the merger, 

UP rates f o r other Gulf Coast chemicals remained steady t h i s 

past year. Continuing intense source competition has been an 

important factor i n keeping these rates low. 

D. Houston BEA T r a f f i c 

KCS/Tex Mex witnesses Grimm and Plaistow submit a 

study which they claim shows that UP has a v i r t u a l monopoly of 

t r a f f i c i n the Houston BEA. Using data for r a i l o r i g i n a t i o n s 

i n that BEA i n 1994, 1996 and the second half of 1997, they 

contend that UP/SP has very high shares -- generally, 80% or 

more - - o f t r a f f i c moving between the BEA and c e r t a i n 

d e s t i n a t i o n regions, and that these shares barely changed 

between 1994, 1996 and the second half of 1997. The 

conclusion they draw i s that UP has a v i r t u a l monopoly of r a i l 

t r a f f i c i n the area, and that t h i s is dramatically confirmed 

by the fact that UP's share barely budged during a severe 

service c r i s i s . 

Mr. Barber explains, and I emphatically agree w i t h 

him, that i t i s incorrect to view the Hou.-ton BEA as a r a i l 

t r a n s p o r t a t i o n market. The Board analyzed the relevant 

markets c o r r e c t l y i n the merger decision. One must considc-r 

separately -- because they are affected i n fundam.entally 

d i f f e r e n t ways by the merger transaction -- " 2 - t o - l " t r a f f i c , 

"3-to-2" t r a f f i c , and " 1 - t o - l " t r a f f i c (for which source 
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competition i s a relevant consideration). We have done that 

i n our annual reports, as supplemented here, and that proper 

analysis conclusively demonstrates that the merger did not 

reduce competition f o r any r a i l t r a f f i c . The Grimm/Plaistow 

supposed Houston DEA " r a i l market" i s not a market at a l l , and 

looking at shares of t r a f f i c i n that geographical area can at 

best provide weak and secondary evidence of the e f f e c t s of the 

merger on competition. 

That said, i t i s also clear that the Grimm/Plaistow 

analysis of t h i s geographical area i s quite wrong. Mr. 

Barber, who had access to "Highly Confidential" BNSF, Tex Mex 

and KCS t r a f f i c tapes that I was not permitted to see, 

explains the many flaws that r i d d l e d the Grimm/Plaistow study. 

He shows that UP's shares of t r a f f i c i n the Houston BEA i n 

fact did drop s i g n i f i c a n t l y during the service c r i s i s . 

Correcting data errors of Grimm and Plaistow, and looking at 

a l l t r a f f i c ( o r i g i n a t i o n s and. terminations, to and from a l l 

p o i n t s ) , and at the more relevant period of January-June 1998, 

he shows th a t : 

• The UP/SP share of Houston BEA r a i l 

o r i g i n a t i o n s f e l l eleven percentage points, from 80% in 1994 

to 69% i n .January-June 1998. 

• The UP/SP share of Housfon BEA r a i l 

terminations f e l l f i v e percentage points, from 64% i n 1994 to 

59% i n January-June 1998, 
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• And the UP/SP share of a l l Houston BEA r a i l 

t r a f f i c f e l l seven percentage p o i n t s , from 70% i n 1994 t o 63% 

i n January-June 1998. 

Even these r e d u c t i o n s f a i l t o account f o r the 

t r a f f i c losses t h a t we experienced through " s h o r t - h a u l i n g , " i n 

which we agreed t o hand over t r a f f i c t o our c o m p e t i t o r s a t 

nearby j u n c t i o n s i n order t o reduce congestion on UP l i n e s . 

This alone undermines the Grimm/Plaistow 

co n c l u s i o n s , because i t shows t h a t UP d i d lose a s u b s t a n t i a l 

percentage of i t s Houston BEA t r a f f i c t o BNSF and Tex Mex 

d u r i n g the s e r v i c e c r i s i s . But we have taken Mr. Barber's 

a n a l y s i s one step f u r t h e r . We have examined the t r a f f i c t h a t 

UP handled i n the January-June 1998 p e r i o d and have broken 

t h a t t r a f f i c down between t r a f f i c t h a t was e x c l u s i v e l y served 

by UP i n thc Houston BEA, and t r a f f i c t h a t was com.petitive 

( i n c l u d i n g t r a f f i c t o and from " 2 - t o - l " p o i n t s ; "3-to-2" 

t r a f f i c on PTRA and HBT and at Texas C i t y and Galveston; and 

int e r m o d a l and automotive t r a f f i c , a l l of which i s r a i l -

c o m p e t i t i v e ) . The r e s u l t s , which are set f o r t h i n d e t a i l i n 

the accompanying t a b l e , show txhat 42% of UP's Houston BEA 

o r i g i n a t i o n s i n January-June 1998, 62% of i t s t e r m i n a t i o n s , 

and 52% of i t s o v e r a l l t r a f f i c was d i r e c t l y c o m p e t i t i v e w i t h 

o t h e r r a i l r o a d s . 

What this analysis, together with Mr. Barber's data, 

implies can be stated in simple terms; Of all rail t r a f f i c in 
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Analysis of UP Houston BEA Traffic Handled in the First Half of 1998 

Terminated Total 

Units %Units Tons %Tons 
"1-to-1" 95,628 45.0% 8,268,310 
"2-to-l" 8,679 4 . 1 % 752,028 
"2-10-2" 1,876 0.9% 167,817 
"3-to-2" 91,608 43.1% 3,641,265 
2/98 Agt 14,700 6.9% 1,291,510 

58.6% 
5.3% 
1.2% 

25.8% 
9.1% 

Units 
67,346 
25,133 
15,230 

116,978 
11,889 

%Units 
28.5% 
10.6% 
6.4% 

49.4% 
5.0% 

Tons 
6,084,211 
2,564.106 
1,629,115 
4,777,166 
921,216 

%Tons 
38.1% 
16 0% 
10.2% 
29.9% 
5.8% 

Units 
162,974 
33,812 
17,10P 

208,586 
26,589 

%Units 
36.3% 
7.5% 
3 8% 

46.4% 
5.9% 

Tons 
14.352,521 
3.316.134 
1.796,932 
8,418.431 
2,212.726 

%Tons 
47.7% 
11.0% 
6.0% 
28.0% 
7.4% 
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the Houston BEA, only about a third is exclusive to UP. 

Another t h i r d was handled by UP, but open to d i r e c t 

competition from other railroads. And the c i n a l t h i r d was 

handled by other r a i l r o a d s . 

This i s c l e a r l y not the picture of a monolithic, 

unbudgeable monopoly that Messrs. Grimm and Plaistow t r y to 

paint. Even i f the e n t i r e Houston BEA were viewed as a single 

r a i l market -- and i t i s not properly so viewed --UP does not 

come remotely close to having a monopoly i n that market. 

I I . PROPOSED CONDITIONS 

In t h i s part of my statement, I address the 

p r i n c i p a l conditions that are being sought i n t h i s proceeding 

and explain, I hope succinctly, why each i s unnecessary to 

preserve pre-merger competition, and i n fact would improperly 

add competition, i n v i o l a t i o n of the Board's fundamental 

p o l i c y as to the conditioning of r a i l mergers. 

BNSF. BNSF's request f o r s i n g l e - l i n e access to 

Laredo very c l e a r l y constitutes new competition, not the 

preservation of pre-merger competition. Before the merger, UP 

had a s i n g l e - l i n e route to Laredo, and the j o i n t - l i n e SP-Tex 

Mex route provided the only a l t e r n a t i v e . The Board preserved 

that a l t e r n a t i v e by granting BNSF trackage r i g h t s to Corpus 

Christi/Robstown to interchange wit h Tex Mex, and i t even went 

f u r t h e r and gave Tex Mex a connection wit h KCS at Beaumont. 
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D i r e c t BNSF r i g h t s t o Laredo would i n j e c t e n t i r e l y new 

c o m p e t i t i o n t h a t never e x i s t e d b e f o r e . 

BN.SF a l s o advances a number of requests f o r s h o r t e r 

or a l t e r n a t i v e r o u t e s . While these r i g h t s would c e r t a i n l y 

make BNSF more c o m p e t i t i v e , none of them are necessary t o 

preserve the pre-merger l e v e l of c o m p e t i t i o n . BNSF's request 

f o r trackage r i g h t s between Taylor and Milano, Texas, i s a 

good example. The r i g h t s t h a t BNSF r e c e i v e d i n the merger 

d e c i s i o n , from Kerr t o Taylor t o S m i t h v i l l e t o i t s own system 

at Sealy, amply pj.eserve the q u a l i t y of c o m p e t i t i o n t h a t SP 

pro v i d e d p r i o r t o the merger f o r Georgetown R a i l r o a d stone 

t r a f f i c bound t o the Houston area. The Milano r i g h t s would 

giv e BNSF a second rou t e , and would a l l o w BNSF t o g a i n nuch 

more e f f i c i e n t access t o stone d e s t i n a t i o n s n o r t h e a s t of 

Houston, i n the Beaumont-Silsbee area, where SP pr o v i d e d no 

c o m p e t i t i o n before the merger. 

As described i n more d e t a i l i n the testimony of our 

o p e r a t i n g w i t n . s s e s , the same a n a l y s i s a p p l i e s , f o r example, 

t o BNSF's requests f o r permanent, b i d i r e c t i o n a l r i g h t s between 

Cal d w e l l , F l a t o n i a and San Antonio/Placedo; f o r automatic 

d i r e c t .onal trackage r i g h t s whenever UP s h i f t s - Lo d i r e c t i o n a l 

running i n any area throughout the West where BNSF alr e a d y has 

trackage r i g h t s over a UP l i n e ; and f o r r i g h t s over every UP 

l i n e i n the Houston t e r m i n a l . 
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B. KCS/Tex .Mex 

KCS/Tex Mex's "neutral switching" plan f o r the 

Houston area -- under which PTRA would acquire e f f e c t i v e 

ownership o i numerous UP lines i n Houston and between Houston 

and Galveston and switch a l l the t r a f f i c on those l i n e s f o r 

Tex Mex and BNSF as well as UP -- i s a sweeping "open access" 

proposal that does nothing but add competition that i s 

unnecessary to prevent any adverse competitive e f f e c t of the 

merger. I t would convert hundreds and hundreds of s o l e l y -

served and ]o i n t l y - s e r v e d f a c i l i t i e s to service by three 

r a i l r o a d s . That i s a l l that need be said to show that i t i s 

completely outside the proper scope of merger conditions. 

More d e t a i l s about the affected t r a f f i c and the huge p o t e n t i a l 

cost of t h i s proposal to UP are provided i n Fart IV below. 

The Houston-north r i g h t s that KCS/Tex Mex seek have 

never been competitively j u s t i f i e d , which i s why the Board has 

rejecte d them three times. PTRA and HBT t r a f f i c , which went 

from three serving railroads (UP, SP and BNSF) to two (UP/SP 

and BNSF), l i k e a l l other "3-to-2" t r a f f i c , gained stronger, 

not weaker competition. (The same point applies to DuPont's 

request f c r access to Tex Mex f o r i t s f a c i l i c y at LaPorte.)-' 

KCS/Tex Mex argue that without Houston-north r i g h t s Tex 
Mex w i l l be unable to compete f o r Houston t r a f f i c moving to 
Laredo, because i t w i l l be unable to bid f o r an e r : i r e 
"package" of a shipper's business. However, as I explained i n 
my testimony i n the merger proceeding, as well as i n p r i o r 
cases, i t i s shippers, not railroads., that c o n t r o l what 

(continued...) 
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F i n a l l y , KCS/Tex Mex's v a r i o u s proposals f o r f o r c e d 

sales of UP p r o p e r t y (the Wharton Brancn, Booth Yard ..n 

Houston, and a f o r c e d "swap" of UP's Beaumont Subdivi<:ion ''or 

trackage KCS/Tex Mex seeks t o buj.ld on our L a f a y e t t e 

S u b d i v i s i o n ) are a l l unn .-cessary t o preserve pre-merger 

c o m p e t i t i o n . The r i g h t s g r a n t e d t o BNSF f u l l y preserved --

indeed, i n t e n s i f i e d -- c o m p e t i t i o n i n the B r o w n s v i l l e 

c o r r i d o r , i n the Houston-New Orleans and Houston-Memphis 

c o r r i d c r s , and i o r " 2 - t o - l " t r a f f i c i n the Houston ar?>a, as 

d e t a i l e d i n our annual r e p o r t s . Forcincj UP t o pro v i d e i t s 

p r i v a t e p r o p e r t y t c KCS/Tex Mex f o r use i n s y n t h e s i z i n g a 

much-expanded r a i l r o a d have n o t h i n g t o do w i t h p r e s e r v i n g pre

merger c o m p e t i t i o n . 

C. Dow. Formosa. CP&L 

These t h r e e shippers a l l seek BNSF accf=>ss t o 

f a c i l i t i . : , s e x c l u s i v e l y served by UP. These c o n d i t i o n s would 

c l e a r l y add new c o m p e t i t i o n , not preserve pre-merger 

c o m p e t i t i o n . 

I I I . EXPOSURE TO LOSS 

In order t o evalu a t e the p o t e n t i a l f i n a n c i a l impact 

on UP of the v a r i o u s c o n d i t i o n s being sought i n these 

proceedings, we have c a r e f u l l y analyzed the UP t r a f f i c t h a t 

continued) 
t r a f f i c w i l l be b i d on, and shippers have every i n c e n t i v e t o 
"unbundle" t h e i r movements whenever a r a i l i o a d s e r v i n g a 
p a r t i c u l a r c o r r i d o r o f f e r s more a t t r a c t i v e terms. 
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would be exposed t o l o s s as a r e s u l t ot the shipper access 

proposals of KCS/Tex Mex, Dow, Formosa and CP&L, as w e l l as 

the UP t r a f f i c t h a t would be expjsed t o l o s s as a r e s u l t of 

the new Laredo r i g h t s BNSF i s seeking. This a n a l y s i s shows 

t h a t the v a r i o u s c o n d i t i o n proposals t h a t have been made i n 

t h i s proceeding would expose approximately $768,000,000 of UP 

business t o l o s s . Moreover, our a n a l y s i s probably 

underestimates UP's exposure. 

Our a n a l y s i s can be most e a s i l y understood by 

d e s c r i b i n g i t i n th r e e p a r t s : (a) t r a f f i c a t r i s k due t o the 

KCS/Tex Mex c o n d i t i o n propo;^als; (b) t r a f f i c a t r i s k due t o 

shipper c o n d i t i o n proposals; and (c) t r a f f i c a t r i s k due t o 

new BNSF r i g h t s t o Laredo. 

A. KCS/Tex Mex Proposals 

KCS/Tex Mex have proposed t h r e e c o n d i t i o n s t h a t 

would expose UP t r a f f i c t o p o t e n t i a l l y .nassive revenue losses 

of approximately $305,000,000. 

F i r s t , what ?CCS/Tex Mex de.-^cribe as a " n e u t r a l 

s w i t c h i n g " scheme f o r SP's Galveston Branch and UP's l i n e t o 

Galveston would expose many m i l l i o n s of d o l l a r s of UP-

e x c l u s i v e t r a f f i c t o t h r e e - r a i l r o a d c o m p e t i t i o n . The n e u t r a l 

s w i t c h i n g c o n d i t i o n would a'.so expose l a r g e amounts of UP 

t r a f f i c f o r which two r a i l r o a d s now compete t o new t h r e e -

r a i l r o a d c o m p e t i t i o n , i n c l u d i n g t r a f f i c o r i g i n a t e d by TCT. 
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Second, KCS/Tex Mex have proposed to modify Decision 

No. 44 to allow Tex Mex access to PTRA and HBl t r a f f i c 

regardless of whether the t r a f f i c had a p r i o r or subsequent 

movement on Tex Mex's Corpus Christi/Robstown-Laredo l i n e . 

Again, t h i s condition would expose many m i l l i o n s of d o l l a r s i n 

UP revenues to new competition. 

Third, KCS/Tex riex's proposed forced "swap," 

invo l v i n g KCS ownership of UP's Beaumont Subdivision i n 

exchange f o r new trackage they would b u i l d on UP's Lafayette 

Subdivision, would open shippers on the Beaumont Sub to Tex 

Mex service. The affected shippers would include some 19 

exclusively-served shippers along the l i n e and various 

shippers at Amelia, Texas, a " 2 - t o - l " point to which BNSF has 

access and Tex Mex also presently has access l i m i t e d to 

t r a f f i c t o ̂ nd from Lts own l i n e s . 

In order to ide. .,ify the UP t r a f f i c at r i s k from 

these proposals, we f i r s t s c r u t i n i z e d UP's t r a f f i c records to 

i d e n t i f y the shippers located along the li n e s to which the 

proposals apply. Next, using UP switching t a r i f f s , we 

i d e n t i f i e d whether the shippers were presently open to 

competitive service or served exclusively by UP. We then 

reviewed UP's t r a f f i c data to ide n c i f y the t r a f f i c that moved 

to and from those Houston-area shippers i n the January through 



- 28 -

June 1998 period.-'' F i n a l l y , using the revenue data i n our 

t r a f f i c records, we t o t a l l e d the UP revenues associated w i t h 

the moves and calculated a revenue f i g u r e on an annualized 

basis. 

Based on our analysis, we determined that the 

KCS/Tex Mex proposals would expose some $305,000,000 of UP 

revenue to r i s k . Nearly half of t h i s exposure, $133,000,000, 

i s associated wi t h opening to new competition the UP-exclusive 

shippers located along t h " former SP's Galveston Subdivision 

at places such as Bayport and Strang. These shippers would 

become " l - t o - 3 " shippe. s -- they are served by one r a i l r o a d 

today, but i f KCS/Tex Mex's proposed neutr^^l switching 

condition were granted, they would be granted access to three 

ra i l r o a d s -- UP, BNSF and KCS/Tex Mex. 

An a d d i t i o n a l $118,000,000 of expost e would r e s u l t 

from opening PTRA and HBT shippers to new competition by 

removing the r e s t r i c t i o n imposed by the Board on Tex Mex 

movements to and from these shippers. F i n a l l y , another 

$42,000,000 of exposure would r e s u l t from adding new 

competition f o r non-exclusive customers located along UP's and 

SP's Galveston l i n e s and f o r customers served by TCT. A l l of 

We used January through June 1998 data f o r t h i s por'cion 
of the analysis rather than the July 1997 through June 1998 
data that we used elsewhere because the information that 
allowed us to d i s t i n l i s h between HBT, PTRA and other Houston-
area o r i g i n a t e d t r a f f i c d id not become available u n t i i a f t e r 
the TCS cutover i n the Texas area i n December 1997. 
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these shippers would become "2-to-3" shippers they are 

served by two r a i l r o a d s (UP and BNSF) today, but i f KCS/Tex 

Mex's proposed conditions were granted, they would have access 

to three r a i l r o a d s . 

F i n a l l y , the l i n e "swap" proposal would expose some 

^10 m i l l i o n i n j o i n t l y - s e r v e d and $1 m i l l i o n i n exclusively-

served business to KCS/Tex Mex. 

B. Shipper Proposals 

Three shippers have requested a d d i t i o n a l merger 

conditions that would open t h e i r f a c i l i t i e s to new competition 

and expose more than $115,000,000 i n UP revenue to new 

competition. Dow, Formosa and CPStL are seeking conditions 

that wovild open t h e i r exclusively-served f a c i l i t i e s to new 

r a i l competition f o r the f i r s t time. 

We assessed the p o t e n t i a l revenue impact to UP from 

the shipper proposals i n much the same way that we analyzed 

the p o t e n t i a l losses from the KCS/Tex Mex condition requests. 

F i r s t , we reviewed UP's t r a f f i c data to i d e n t i f y t h ^ t r a f f i c 

that UP moved to ana from the shippers' Houston/Gulf 

f a c i l i t i e s i n the July 1997 through June 1998 period. Then, 

we calculated the UP revenues associated wi t h those moves. 

We determined that the three shipper proposals would 

place at r i s k approximately $115,000,000 i n UP revenues. This 

would be " l - t o - 2 " t r a f f i c -- that i s , shippers served 

e x c l u s i v e l y by UP today would be given access to a second 
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c a r r i e r i f the c o n d i t i o n requests were granted. For example, 

i f CP&L o b t a i n s BNSF access t o i t s Coleto Creek f a c i l i t y , t h i s 

w i l l place o f UP revenues at r i s k . New 

c o m p e t i t i o n a t Dow's UP-exclusive f a c i l i t y at Freeport would 

expose of UP revenues t o BNSF d i v e r s i o n . I ^ 

Formosa succeeded i n opening i t s UP-exclusive f a c i l i t y a t 

L o l i t a , i n UP revenues would be exposed t o BNSF. 

C. BNSF Access t o .aredo 

BNSF's proposed Laredo r i g h t s would expDse a 

tremendous amount of UP t r a f f i c t o r i s k of l o s s . I f t h i s 

request were granted, t h e r e would be two c a r r i e r s w i t h d i r e c t , 

s i n g l e - l i n e r outes t o Laredo. Such new r i g h t s would i n j e c t a 

new s i n g l e - l i n e r oute where o n l y one e x i s t e d before the 

merger. 

With respect t o Laredo, we f o l l o w e d the basic steps 

I have al r e a d y described i n order t o assess UP's exposure. 

F i r s t , we i d e n t i f i e d UP t r a f f i c moving t o or from the Laredo 

gateway using UP t r a f f i c data f o r the p e r i o d from J u l y 1997 

through June 1998. Next, we c a l c u l a t e d the UP revenue 

as s o c i a t e d w i t h those movements. The r e s u l t s r evealed t h a t 

BNSF's proposed c o n d i t i o n would expose some $350,000,000 of UP 

t r a f f i c t o new c o m p e t i t i o n . 

I n a l l , the v a r i o u s a d d i t i o n a l c o n d i t i o n s t h a t have 

been proposed i n these proceedings would place a tremendous 

amount of UP revenues a t r i s k a t a time when UP needs these 
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revenues to invest and to improve service. Moreover, our 

analysis probably understates UP's exposure, because the 

t r a f f i c data we r e l i e d upon included the period of UP's 

service c r i s i s and thus probably understated what UP's 

revenues would have been i n a more normal period. 

These conditions are a l l u n j u s t i f i e d from a 

competitive standpoint -- they would a l l create, not preserve, 

competition. Of ^he $769,000,000 of UP revenues exposed to 

a d d i t i o n a l r i s k because of the conditions, f u l l y $249,000,000 

of that exposure would mvolve " l - t o - 2 " or " l - t o - 3 " "open 

access" s i t u a t i o n s , i n which closed shippers would obtain 

access to two or three ra i l r o a d s . Another $170,000,000 would 

involve "2-to-3" s i t u a t i o n s , i n which shippers presently 

served by UP and BNSF would gain new access to KCS/Tex Mex. 

F i n a l l y , $350,000,000 of exposure would r e s u l t from providing 

BNSF -- which has already used i t s merger-related r i g h t s to 

more than replace the pre-merger competition that UP faced 

from the SP-Tex Mex Laredo routing -- with a new and improved 

r o u t i n g that i s not competitively j u s t i f i e d . 

IV. IMPACT ON INVESTMENT 

The proposed conditions would harm UP by placing 

s u b s t a n t i a l amounts of UP revenue at r i s k of loss at a tim'^ 

when UP i s st r u g g l i n g to return to p r o f i t a b i l i t y . UP must 

t u r n the f i n a n c i a l corner i f i t i s to carry forward w i t h the 

massive investment needed i n the Gulf Coast and continue i t s 
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improvement e f f o r t s systemwide. Unless t h i s happens, the 

balanced r a i l r o a d com.petition t h a t the Board e n v i s i o n e d f o r 

the Western United States w i l l be l o s t . 

I n 1997 and the f i r s t h a l f of 1998, UP has i n c u r r e d 

some $1.1 b i l l i o n i n a d d i t i o n a l costs r e l a t e d t o the s e r v i c e 

c r i s i s . UP's systemwide t r a f f i c d e c l i n e d by some 9%, w h i l e 

BNSF's has increased by a s i m i l a r amount. UP's o p e r a t i n g 

r a t i o has been above 100, w h i l e BNSF's has dropped i n t o the 

low 70s. These f a c t o r s have c o n t r i b u t e d t o UP net losses of 

$230 m i l l i o n ( r a i l r o a d l e v e l ) i n the l a s t t h r e e q u a r t e r s . 

Even though the s e r v i c e c r i s i s has passed, UP c a r l o a d i n g s are 

s t i l l w e l l below where they need t o be f o r the company t o 

r e t u r n t o the k i n d of p r o f i t a b i l i t y t h a t i s necessary t o 

support the investments needed t o continue improving Gulf 

Coast and r e a l i z e the f u l l b e n e f i t s of the merger. 

The proposed c o n d i t i ms would make t h i s a l r e a d y 

p r e c a r i o u s s i t u a t i o n worse. The c o n d i t i o n s would exacerbate 

the growing imbalance between BNSF and UP, and as I descrioed 

above, they would expose t o l o s s hundreds of m i l l i o n s of 

d o l l a r s i n revenue t h a t UP needs t o i n v e s t i n i t s s e r v i c e and 

i n f r a s t r u c t u r e , e s p e c i a l l y i f i t i s t o make up SP's investment 

d e f i c i t i n the Gulf Coast region.^' 

SP's investment i n i t s f a c i l i t i e s i n the Gulf Coast area 
lagged f a r behind the growth i n the t r a f f i c i t was s e r v i n g . 
For example. W a y b i l l Sample data show t h a t chemical (STCC 28) 
t r a f f i c o r i g i n a t i n g i n the Houston BEA has increased 

(continued...) 
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KCS/Tex Mex's witnesses Grimm and Plaistow argue 

that more competition would y i e l d more investment, but they 

are wrong, and the examples they o f f e r -- PRB coal and 

intermodal t r a f f i c -- are completely d i s s i m i l a r from the 

s i t u a t i o n _re. 

Competition i t s e l f w i l l not lead to ad d i t i o n a l 

investment. The simple, obvious fact i s that s h i f t i n g t r a f f i c 

between c a r r i e r s does not add to t o t a l investment c a p a b i l i t y . 

Moreover, although source and Oeher competitive constraints 

prevent e x p l o i t a t i o n of any shippers, the type of "open 

access" conditions that are being sought v ; i l l tend to depress 

rate l e v e l s and therefore reduce the t o t a l pie of investable 

funds. 

The examples that Grimm and Plaistow r e l y upon 

a c t u a l l y dem.onstrate a d i f f e r e n t point. Competition f or PRB 

and intermodal t r a f f i c has been intense, and investment has 

been high, because those situ-- cions involve e f f o r t s to expand 

the pie, not to s l i c e i t i n t o smaller pieces, as the KCS/Tex 

Mex proposals here would dc. Railroads have ince-itives to 

invest across t h e i r p o r t f o l i o of business where they can earn 

adequate returns, so long as they have the o v e r a l l prospect of 

revenue adequacy. But i n a world ot scarce resources, the 

-• ' ( . . . continued) 
dramatically, from 8.9 m i l l i o n tons i n 1976 to 25.4 m i l l i o n 
tons i n 1996. SP's investment outlays were stagnant during 
the same period. 
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l e v e l of investme.nt i n a p a r t i c u l a r area w i l l depend 

c r i t i c a l l y on the f i n a n c i a l return r a i l r o a d s can hope t o 

achieve. The condition proposals being advanced i n t h i s 

proceeding would mer.sly s h i f t Gulf Coast t r a f f i c (and revenue) 

from UP to other c a r r i e r s . Thus, from UP's perspective, the 

conditions would have a net investme t-depressing e f f e c t . 

This e f f e c t should be of p a r t i c u l a r concern t o the Board, 

because the Gulf Coast area i s one i n which, as UP's recent 

service c r i s i s demonstrated, investment i s c r u c i a l to both 

shippers and r a i l r o a d s . 
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Chart #10 

Tex Mex Laredo Traffic 
(Loaded Cars) 
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Chart* 11 

Tex Mex and BNSF Trackage Rights Traffic to Corpus 
Christi/Robstown and UP/SP-Tex Mex interline Traffic 

(Southbound) 
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VERIFICATION 

STATE OF NEBRASKA ) 
) ss 

COUNTY OF DOUGLAS ) 

I , Richard B. Peterson, being duly sworn, state that 

I have read the foregoing statement, that I know i t s contents 

and that those contents are true as stated. 

RICHARD B. PETERSON 

Subscribed and sworn to before me t h i s 
f l t j . day of Septem,ber, 1998 

Notary P u ^ i c 

A GENERAL NOIART St)tt of Nft>f*sla 
f l tX)RIS J. VAN BIBBER 

• ^ W ^ M,Co«i Dp. Ho» 30,2000 
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CONFIDENTIAL 

INTER-COMPANY MEMORANDUM FILE COPY 

TO: R.A. Batoxry 
A.M. Hanson 
M.L. Walls 
H. Jay 

FROM: c.T. Shursta 

OATE: July 1, 1992 

Z hav* Attaehad a raport Pat watts suJxKittad on hia racant 
trip to tha Union Pacific's Harriman Train Dispatching Cantar. Tha 
purposa of Pat's trip was to assist in tha startup of trains aftar 
tha strika. During his visit ha uncovarad soaa intarasting 
infornation ragarding train dispatching and coaaninications bat%'aan 
our coapanias. 

P1M>« raviaw this raport and provida coaaants prior to 
July 10. Z intand to schadula a aaating with E.S. (Kip) Hawlay, 
Vica Prasidant-Transportation Sarvic.-, Union Pacific, to prasant 
our issues. 

CTS0026/ld 
Attachaant 

cet G.P. Michaal 

CI110001 



CONFIDENTIAL 

7un* 23, 1392 

Mr. C. T. Shurstad 
Vice-Pr«aid«nt, Transportation Svt'vices 
Southarn Pacific Transportation Company 
1S15 Arapahoa 
Oanvar. Colorado 80022 

Daar Mr. Shurstad. 

Hera is a writtan sunmary of th* obsarvationa and mr follow-
up su99estiona that I hav* mad* has*d upon my visi t te th* 'Tnion 
Pacific's Harriman D\spat.--hing ''•near in Omaha. Nabraska, on 
Friday, Jun* 26th, 1992. Hy sugg*stions ara thlnga that w* could 
do, aa a transportation company, to improv* our op*rations ovar 
th* Union Paeifie's tracks wirisr* w* hav* soint trackag* rights. 

I. Thar* •xists an ineon«isr*ney in train (SP) prioriti** 
that ar* programmad into tha UP's CAD systam. Xlthough I 
doubt that thm (IP's upp*e mana9*m*nt has cvar. publicly, 
told th*!!- dispatchars to mishandl* our trains, th* UP's 
upp*r manag«m*nc has L^tii r*spon4ibI* for asaignin? our 
"hot" traina a low prinriry in th*ir CXD system. 
Uh*n I aakad ch* UP't <:nO c«am for a l i s t of prioritias 

that hava b**r. asaignad r •) our trains, thay b*cam* very 
d*t*nsiv* and teid m* that this requeat would have to be 
made in writing through Eiad King. .Mr. King and other UP 
managers bacam* v*ry n*rvou4, «nd almost hostile, when 
thay thought thst X waa g«tting priority information from 
thair oun computer system. The fact remains that several 
of our premier rrains (BSHPF ESOAP, MPOAP, and PBROP) are 
given a Priority 6. vicrM i * given a Priority^S. 
(The UP usea prioritiea cf 1 through 9 ao that CAD will 
knov whieh traina ne*<i preferred handling. Amtrak is 
given a Priority I. while SLOAZ is given a priority 2. 
Th* UP giv*a their coai tiain* a Priotity 5 and their work 
trains and loeals a Priority e.) 

I highly duubt that any UP dispatchers intentionally 
mishandlea SP trains, but CAD is designed (and is enforced 
by UP management) to lin« 90 rarcent of a l l signals. 3y 
under rating the n i i c r i ' i e s rf our trains, we are 
incurring unnecessary <1«lays tn out praaier freight 
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CONFIDENTIAL 
".rams . 
Brad Km^ tr':d c.-.ac i - .s willm? ta set down with us 

and discuss '.'rim pi-ic:iti*a cr z.i;- n-ains. ! t.̂ .ink that 
:.s vety ". •• pn i i n c ''har -- :r.ji;e4t such a meeti-5 with Mr. 
King liisc.ss r.-.O'i M * i 1: *» . !t is also ry 
duiĵ ;«sticjn -.r.ac -e ent«i- aurn » m*«ting with a li s t of our 
trains t.'".at ^-oeiai* nv*i :n* "r with a priority number 
assigned r o edcn tran. r:.ir r-t:l«ccs how we would liKe 
these trains handled. 

The 0*P Corridor Mana4<«rs iiitv* heen told that there 
will be a Doint UF-Sr conuTiit r *e formed to meet and discuss 
problems crfiating tn tram operations between Bryan and 
Navasota. In discussing operational problems with the UP 
dispatchers, they tr.ld me chat when their Corridor Managar 
receives a call on a SP tiain. the Corridor Manager enters 
this .Tail mforniation into OAD along with the time figure 
they are given on the arrival cf tha train. fit the figure 
time. CAD aucomacicai1y lines ' signal, provided that the 
route :s clear. mâ or ['roolem is that our cispatcncrs 
in Houston Jo not call the UP dispatcher to update him on 
th*s* tmm figures. If a SP trains fa l l s down, th* UP 
dispatcher will knock iluwn the signal and not lina up the 
tram until i t shows up (in most caaea already stepped). 

The UP dispatchers also romplained that they w*r*n't 
g*tting th* call on Amtrak trains. Trains can net be 
routed across tha UP unless call information is entered 
into CAD. Subaequently seveial times, Amtrak haa shown 
up and been delayed whilv 'he information is being 
gathered and entered mts the computer syatam. 
My reeommendation is thAt we do attend a ^oint problem 

solving meeting and cry r.. resolve this operational 
conflict. I also lecommend that our dispatchers in 
Houston communicate tiiotie fieeiy with the UP dispatchers. 
(Th* up dispatcher has % hot line number available to the 
ERTC and I have been assured t.^at this number will be 
answered piomptiy ) 

3. Tha SP incurs nuraeroo* hmirs of service tie-ups between 
Victoria and Corpua Christi/Har1ingen du* to a 
communication problem hncw.r«u some of tha UP dispatc.-.ers 
and our forcea ac Victoi>4. ^ 

Th* UP's op*ration ar Rlomiungton (just south ot Placedo 
whar* w* enter the UP's track) is sueh that they require 
aloe of switching r*n the mam traek and siding that 
pr*v*nta the operation of our traina through Sloomington 

at cectain time*. 
Thar* IS also dark reiritory (non-aignaled) between 

Inari and Sinton Jct ami bvtween Odam and Harlingen. 
With our two man craw operations in this region, '-im suffer 
extensive delays }n •••••rTing traina Whan meeting another 
tram in dark territory (with * two man craw), our 
conductor must line the switch at tha entrance into a 
sidmg anri stay at that switch until his trsm has c.eared 
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I t s e l f into that siding. The crnductor must then returr. 
this switch to a normai i^waiLi^n ano walk to the head zi 
the ti'ain. Cnce they r.^ve met tne opposing train, the 
conductot- nust 1 .ne tnr s-witc:. "nat iiermics riis train 
leave rhe siding. He n>usc then i^main at this switch until 
his train is on the mam :cacK ao ne can normalize this 
leaving ^witcr.. Th« <. ..n J.ic t-..t >n<ist . once again, walk t : 
the head cf tr.e tiain. 

My suggestions for the r i a i n operations south of. 
Victoria ate f establish l.ietter communication between 
our forces in ' .ctoria nu.l the dispatchers. Victoria 
must noc c a l l trains unle^is fhey have bean told thac tnere 
IS an open loute through 51 ooir.ingron. (Seme pasc 
praccices is to go ahi-aii \iii\ c111 the train :jusc to get i t 
ouc cf the yard^ 

I also suggest that w- investiijata the p o s s i b i l i t i e s 
of i n s t a l l i n g spring switrh«s «c Woodford (on the UP 
between Inari and Sinton T.-tt. 

4. nt City of Industry wui Cie«t Conductor (Yardmaster) 
IS not giving the UP d i sp't.chec an aceurace cime figure 
on when cur trains ate i«ady to leave. For example, cn 
the Jay that I spent with the UP dispatchers, the Crest 
Conductor told the UP dispatcher that th* Anaheim Local 
waa ready to leave tha yard. Tha tTP dispatcher lined 
th* Anaheim up, hut it waan't until 43 mioutea had 
paaaed, that the loeal actually l e f t . Tha UP dispatcher 
was disgusted because he delayed on* of hia stack trains 
bacauaa of an inaccurate time figure. 
Onea again, this problem could be resolved with follow 

Uk- communication from our Crest Conductor. 

5. Th* UP's dr/ubl* main traek between Tepaka and Kansas 
City i s a very busy corridor. All of our eaatbound 
trains are routed into the 7S lead upon a r r i v a l . Upon 
pulling into the 75 1«red. uur traina change crews, leaving 
the rear of their train hanging out onto tha JP's 
eaatbound mam. This w-..sas a l l eastbound t r a f f i c to be 
delayed for up to an hour while ona train changes crews. 
This practice has a t«nden<'y of stacking up the UP and 
SP traina in getting into Kanaaa City. 

Thara have also been '-omplaints that we are holding 
traina out of Kansas City du* te yard eengastion. 

I would l i k * to sugge:,r that Rod Richardaen explore 
another location for crew changea that would enable our 
trains to clear tha UP's -aetbound main without a delay. 
I also suggest that whan yard eongaatien doaa occur, cur 
Managers of Field Operations take a more pro-active : : l e 
in commun.icat ing thes« pi oblems the tha UP diapatehers . 
At the preavnc time, the UP's only source of i.iformatisn 
IS th* S? yardmaster. 

6. I s p e c i f i c a l l y asked .^very 'J? train dispatcher working 
joint tracknge i*rriti-.ty .m tha day of my v i s i t what their 
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opinion was of how ntir ..-lews operated on their railroad. 
In every instMnc*. 7 was rold that our tram and engine 
crews were rop-uutcheu ami very respectful of the UP 
dispatchers *t was also stated, in more than cne 
instance, that the UP dispatchers wished that their own 
(UF) crews were as good t j work with as ours (SP). 

It IS my suggestion chat uit relay this praise to our 
crew members that operat* in territory where we have 
joint trackage operationa. 

I hope this information, l>a»ed upon my obsarvations, proves 
useful and I aa willing to enawei any further questions that may 
aria*. 

p. L. Watts 

ec: Mr. Doug Rockwall 
Nr. Buck Herd 

CI11000S 
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Key Texas Mexican Railway Highlights 

• STB Extended Temporary Emergency Service Order 
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• STB Reopened UP*SP Merger Decision 
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• KCS/Tex Mex Proposal to Address Texas Rail Crisis 
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JOINT VERIFIED STATEMENT 

OF 

GEORGE C. WOODWARD AND MICHAEL H. ROGERS 

Introduction 

My name is George C. Woodward. I am Senior Vice President of ALK 

Associates, Inc. (ALK), a management consulting and information technology development 

firm located in Princeton. New Jersey. I have been with the firm since September 1991. I 

currently lead ALK's strategic consulting services and have participated in numerous smdies 

of major rail industry transactions, including the BN/SF merger, the proposed Conrail 

acquisition of SP's eastem hnes, KCS's joint venmne with TMM and Tex-Mex. and the 

privatization of TFM. Prior to joining ALK, I was Executive Vice President-Distribujon 

Services and Senior Vice President-Marketing and Sales at SP from 1987 to 1991. Prior to 

that, I was with Conrail from 1978 to 1987, most recently as Vice President-Marketing. 

Before Conrail, I was witb SP from 1972 to 1978 in various engineering, operating, and 

marketing positions. I hold a B.S. in Physics from the Georgia Instimte of Technology and 

attended the M.B.A. program at the University of Arizona. I have completed the Advanced 

Management Program at the Harvard Business School. 

My name is Michael H. Rogers, i am Vice President of ALK Associates, Inc. 

I have been associated with tbe firm's strategic planning practice since June 1989. I have 

nine years of experience in analyzing railroad restnicmring smdies, including analyses 

involving Conrail, CN, ATSF, SP, KCS, Tex-Mex, and TFM. I hold a B.S.E. in Electrical 



Engmeenng from Prmceton University and an M.B.A. with honors from Columbia 

Umversit>'. 

ALK Associates has developed and maintamed i. comprehensive set of rail 

network and traffic databases, traffic flow models, and traffic diversion systems that are 

widely used in planning corporate restrucmnngs in the rail industry. The STB and its 

predecessor, the ICC, have contracted with ALK smce 1979 to collect and process the annual 

Rail Waybill Sample. ALK mamtains a detailed computerized representaaon of the North 

American rail industry network and associated routing algorithms. These systems and 

databases are used in processing the STB Rail Waybill Sample and in several licensed ALK 

software products. ALK's PC-RAIL* software generates routes and mileages over the North 

American railroad network. It is currently licensed to over 100 rail carriers, shippers, and 

equipment lessors. ALK's Princeton Transportation Network Model and Graphic 

Information System (PTNM/GIS") enhances the feamres of ALK's PC*RAIL network with 

visual traffic flow capabilities. PTNM/GIS is used as the basis for a variety of strategic 

planning, costing, marketing, and operations planning applications. It is currentiy licensed to 

four North American railroads. ALK's principal traffic diversion methr,<iology, the 

Advanced Traffic Diversion system (ATD), has been used to smdy virmally all the major rail 

industry mergers, line acquisitions, and other corporate restnicmrings over the past two 

decades. Within the past four years, seven of the largest North American railroads retained 

ALK to utilize the ATD to smdy railroad corporate restnicmring opportunities. 

During our careers at ALK, we have personally directed numerous railroad 

traffic diversion and merger smdies. Combined with industry experience. ALK's merger and 
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acquisition analysis has provided us with in-depth knowledge of r ' industry- traffic flows 

and commercia] considerations. Biogr̂ hies detailing our professional experience are 

attached to this statement as Appendix 1. 

We were asked by Applicants in this proceeding to assess rail-to-rail traffic 

diversions that would result from CN's proposed acquisition of IC. In order to do so, we 

performed five separate diversion analyses for various service types, each encompassmg both 

extended hauls for CN/IC, and traffic that neither CN nor IC participated in during the base 

year 1996. As c'iscussed in detail below, these analyses show in total that over $217 million 

in new traffic would be attracted to a new CN/IC system through rail-to-rail diversions. 

These revenues do not include the $7.5 million in revenues resulting from diversions of pon 

tra^c found in tbe CN analysis discussed in the Verified Statement of Mr. S. Craig Littzen, 

or the $23.4 million in revenues resulting from truck-to-rail diversions found in the analysis 

performed by Reebie Associates and described in the Verified Statement of Mr. Joseph G. B. 

Bryan. Altogedier, the above gains amount to approximately $248 million in new gross 

revenues for CN/IC, 

In Part 1, below, we discuss the scope of our analysis. We then describe our 

general assumptions in Pan 2, followed in Pan 3 with ao overview cf our analytic 

methodology. (A detailed description of our methodology is provided in Appendix II.) 

Finally, in Pan 4, we drscuss the specific findings of each of our five analyses. 
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1. Scope of the Traffic Analysis 

We analyzed the unpact of the proposed CN/IC Transaction with the combmed 

traffic synergy of tiie CN/IC/KCS Alliance and tiie CN/KCS Access Agreement. (We use 

tiie term "Transaction" in tiiis statement to refer botii to CN's proposed acquisiuon of CODU-OI 

of IC and to tiie integration of tiie operations, services, infonnanon systems and markenng 

fimction of tiie two raiLroads.) The Transaction, Alliance, and Access Agreements are 

described in detail in tiie Joint Verified Statement of Gerald K. Davies and Donald H. 

Skelton. 

As described more fully in thr next section of our statement, our analysis was 

based on tiie operation of CN and IC as a single integrated system, taking into account tiie 

CN/IC/KCS Alliance and the key elements of tiie CN/KCS Access Agreement (which are 

contingent on approval of tiie Transaction). Each of our analyses was based on 100% CN 

19% waybill traffic data, 100% IC 1996 waybill traffic data, and tiie 19% Rail Waybill 

Sample for otiier rail carriers (including CCP and KCS), witii Canadian traffic terminations 

augmented using 100% KCS 19% waybill traffic data. 

Separate ATD traffic diversion networks were modeled for general 

merchandise, automotive (finished vehicles), intermodal, coal/bulk, and reload. For 

purposes of each analysis, the CN and IC networks were "familized" in our Advanced 

Traffic Diversion Model ~ tiiat is, treated as if tiiey were pan of a single, integrated railroai 

family - to estimate rhe opportunities for extended hauls over the CN/IC system and also to 

attract traffic to the combined system that was not carried by either CN or IC in 19%. 
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Our analysis generally does not cover potential changes in rail traffic origin 

and destmation patterns (source alternatives), frowth or decline in traffic due to general 

economic conditions, or potential shifts in traffic between rail mode and other transportation 

modes. The one exception to the modal shift exclusion is the fact that our reload diversion 

analysis, which is described below, assumes that certain movements now carried by rail 

could be delivered by truck from IC's reload centers as part of a diversion to CN/IC. (This 

analysis did not in any way overlap the Reebie truck-to-intermodal rail analysis.) 

2, General Assumptions 

Our analysis relied on the following general assumptions common to each of 

the smdies: 

1. Railroad corporate structures are as they existed in the base year 19%, except the 

post-Transaction structure would include: 

a. The proposed CN/IC Transaction 

b. The CN/IC/KCS Alliance, including the following elfments: 

• Springfield, Illinois to become the principal gateway for traffic moving 
between CN territories or northem IC territory on the one hand, and 
KCS territory in the midwest on the other. 

• Jackson. Mississippi to become the principal gateway for Alliance 
traffic moving between CN/IC served territories and southem KCS 
territory or Tex-Mex (Mexican traffic). 

• A new formal cooperative relationship between KCS and CN/IC in tiie 
utilization and operation of the terminal at Jackson, Mississippi. 

c. The CN/KCS Access Agreement, including the following elements: 
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KCS access to cenam Geismar traffic, with CN/IC to provide haulage 
and switching for KCS between Geismar yard and Baton Rouge, and 
witii CN/IC in addition providmg haulage service to KCS between 
Baton Rouge and Jackson. Mississippi, for traffic moving to specified 
Mid-Atiantic and Southeastern origms and destmaaons.' 

KCS overhead trackage rights on CN/IC between Jackson. Mississippi 
and Palmer, Mississippi for ncn-coal iraffic. 

KCS overhead haulage rights on CN/IC between Hattiesburg. 
Mississippi and Mobile, Alabama for non-coal traffic. 

CN/IC to provide switching for KCS to and from tiie Terminal Railway 
Alabama State Docks for non-coal traffic. 

CN/IC overhead haulage rights on KCS between Hattiesburg and 
Gulfport, Mississippi. 

KCS switching for CN/IC to and from the pon of Gulfpon. 

Investments in intermodal terminals as required to carry additional 
traffic, including intermodal facilities at Dallas and Kansas City, the 
expansion of the Memphis intermodal termmal, and tiie development or 
availability of automotive transloading facilities at Dallas. Jackson, 
Kansas Ciry, Memphis, Chicago, Shrevepon (Reisor), and tiie New 
Orleans area. 

2. CN/IC will operate as a single integrated system. 

3. Traffic volumes are estimates of tiiose that would be diverted by tiie third year 

following tiie Transaction; changes in operations proposed by CN/IC are assumed to 

be completed. 

4. CN has unrestricted haulage rights between Duluth/Superior and Chicago. 

'Diversion revenues for CN/IC and for KCS were adjusted for these overhead haulage 
and switching fees. 

- 6-



5. Gateways between CN. IC. KCS, and otiier railroads for interlme craffic which were 

open in 1996 will remain open. Pnmar>' gateways for CN/IC extended haul traffic 

with U.S. carriers are St. Louis. Memphis, and Jackson. 

6. A railroad intermodal (TOFC/COFC) facility in a metropolitan market will provide 

access to intermodal traffic to or from points within the entire nieaopolitan market. 

We assumed that intennodal carriers serving a metropolitan market will compete with 

other intermodal carriers in that market and that drayage delivery services from the 

intermodal facilities to customers within tiie metropolitan market would be available. 

7. A railroad automotive transloading facility in a metropolitan market will compete to 

terminate finished vehicle (auto rack or multi-level) traffic with other rail transloading 

facilities within the metropolitan market. We assumed a carrier's effective area of 

competition would be broadened by the availability of tmck deUvery to automotive 

customers within a metropolitan maricet. 

8. Any rail carrier serving a station at an assigned standard point location code 

CSPLC) has access to all shippers at the SPLC and at all stations assigned to tiie 

SPLC, except for known locations where shippers and consignees of one railroad 

cannot be accessed by anotiier railroad. At SPLCs where a terminal company or 

shortline railroad provides switching services, any railroad served by the switching 

carrier at tiiat SPLC may compete for tiie line haul portion of the traffic. 



9. Traffic was uOt diverted if it was known to be under contract for a period likely to 

exceed tiie tiiree-year Transaction implementation period. This assumption was applied to 

certain movements including automotive traffic of Ford Motor Company currentiy using 

the mixing centers of anotiier carrier and certain potash from Saskatchewan under a long 

term contract to another carrier. 

10. Terminal investments contemplated under the CN/KCS Access Agreement upon 

^provai of the CN/IC Transaction will be made as appropriate to suppon traffic (see 

Pan 1, above). 

11. Traffic to or from Mexico will move across the border at Laredo, Texas; Tex-Mex 

will have adequate intermodal and automotive facilities available to handle such new 

traffic. 

3. ATD Methodology Overview 

Tbe ATD system is a simulation of rail industry t:affic flows tiiat predicts and 

quantifies the traffic re-routing and diversion effects of restmcmrings of the North American 

railroad system. The ATD contains a flexible methodology that enables analysis of a wide 

variety of rail industry restructurings, including mergers, divestitures, commercial alliances, 

line transfers, and abandonments. 

Our ATD system uses three primary data inputs: 



1. A traffic data file contaiiung a set of pre-Transaction movements for which the 

ATD will assess tiie effects of tiie Transaction. 

2. A railroad network database describing tiie pre-Transaction network 

configuration. 

3. A railroad network database describing the post-Transaction network 

configuration. 

The primiry output of the ATD is a traffic file recording post-Transaction 

services for the file of pre-Transaction movements. This post-Transaction traffic file is Oe 

basis for tallies of summary statistics on the effects of tiie Transaction. 

Our ATD system uses a five stsp analytical process. Using the ATD, we: 

1. Define the scope of the traffic analysis, including the relevant origin-

destination pairs and service types (e.g.. general merchandise, automotive, 

intermodal).̂  

2. Determine the candidate post-transaction rail routes for each origin, 

destination, and service type combination. 

3. Calcitiate the post-transaction marlKt share for each candidate route. 

4. Assess re-routes and diversions and allocates traffic to candidate routes based 

on calotiated market shares. 

F̂or purposes of our diversion analysis, we use the shorthand term 'market' to refer to 
such an origui-destination pair. We do not mean to suggest, however, that an ongin-
destination pair is a 'market' in the sense tiiat an economist would use that term. 
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5. Allocate revenue among earners when traffic is allocated to mulu-camcr post-

transaction routes. 

The ATD process calculates the changes in traffic flows from the base file to 

the diversion files and allows analysis of changes by carrier, service network, and market. .\ 

detailed description of tiie ATD is presented in Appendix II. 

4. Findings 

We used the ATD system to quantify the total craffic shifts that could be 

expected from 'he CN/IC Transaction. Based on our analyses and discussions witii 

Applicants, we have foimd no point where CN and IC compete for craffic today and, 

therefore, no point at which competition would be reduced by the Transaction. The table 

below shows gains and losses by camer and by traffic service type. Although railroads were 

analyzed using their corporate stmctures as they existed in 19%, for purposes of this table, 

carriers have been combined to their current stmcmre (e.g.. UP/SP/SSW have been 

combined). 

10-
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Table 1: C.N-IC Transaction 
Rail Diversion Summar> 

Change in Revenue in Thousands 

Geo'i 

CARRIER 
Merdi. Intcmia Auto Co«!/Blk Reload Total 

CARRIER 
CN-IC S128.505 $13,760 $61,195 $3,581 $10,098 S217.139 
KCS S25.761 $6,179 $35,127 $1,330 ($307) S68.090 
TEX-MEX $4,936 $3,011 $7,988 $0 $0 S15.935 
UPSP ($66,404) ($13,889) ($83,770) $2,068 ($2.6%) ($1W.691) 
BNSF ($26,071) ($2,554) ($17,321) ($5,429) ($2,464) (S53.839) 
CR ($18,135) (S222) ($162) ($54) ($3,634) ($22,207) 
NS ($11,852) ($3,329) ($1,883) ($536) ($3,327) ($20,927) 
CSX ($13,547) ($265) ($1,262) ($263) ($8,644) ($23,981) 
CP' ($13,145) ($2,627) $135 ($633) ($2,903) ($19,173) 
Other ($10,047) ($62) ($47) ($64) $13,877* $3,657 

' CP losses incijde '.ines sold to IMRL in 1997. Losses attributable to tiiose lines 
equal $7,134 million. 
- Includes revenue losses to otiier rail carriers of $2,265 million, revenue gains by 
tmcks of $10,984 million, and revenue gains in transloading fees of $5.158 million 
(assummg $300 per carload), which fees have been netted against CN/IC's reload 
revenue gains above. 

A description of the results of each of tiie segment smdies is provided below, 

along with traffic density maps for each semce type and for each of the major commodities 

witiiin tiie General Merchandise group. 

4.1 General Merchandise 

Because CN and IC meet end-to-end, much of the traffic diversion impaci of 

this Transaction would be due to extended hauls on each of the carriers. CN origmated and 

termmated traffic destined to Texas, for example, would be interchanged at Memphis by 

connecting witii UP or BNSF for Dallas and Houston, or by interchanging witii KCS at 

Jaclcson for Dallas and Mexico. As shown in tiie following table, tiie most significant 

- 11 -
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general merchandise traffic diversions would be for forest products ($45.1 million annually), 

chemicals (including hazardous materials) ($39 million annually), potash ($19.5 million 

annually), and auto pans ($9.9 million annually). 

Table 2: CN-IC Transaction 
General Merchandise 

Revenue Change in Thousands 

CATEGORY 

Forest Chemical 
Carrier Products w/HazMat Potash Auto Parts Other GM Grand ToUl 

CN-IC $45,075 $38,951 $19,467 $9,881 $15,131 $128,505 
KCS 7,940 $11,488 ($2) $1,370 $4.%5 $25,761 
TM $1,646 $829 $0 $819 $1,641 $4,936 
UPSP ($18,217) ($22,135) ($9,529) ($6,979) ($9,544) ($66,404) 
BNSF ($12,155) ($10,248) ($2,703) $649 ($1,613) ($26,071) 
CR ($3,624) ($7,640) $101 ($3,752) ($3,220) ($18,1.35) 
NS ($4,235) $349 ($3,055) ($1,856) ($3,054) ($11,852) 
CSX ($3,656) ($6,501) ($2,017) $85 ($1,458) ($13,547) 
CP ($6,336) ($3,737) (~) (~) ($3,072)' ($13,145) 

Includes CP potash and auto parts losses. 
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4.2 Automotive (Fuiisbed Vehicle) 

The CN/IC Transaction in conjimction with the Alliance would improve opportunities 

for finished vehicle shipments originating at CN-served assembly plants to reach markets in 

the Southwest and Southeast U.S., as well as Mexico, utilizing new integrated service and 

routings to major metropoUtan areas including Dallas '"'niston. New Orleans, Shrevepon 

and, to a lesser extent, Laredo (for traffic destined to Mexico). In addition, automotive 

vehicle shippers at Shreveport (Reisor), Arlington, Texas, and Kansas City, Missouri as well 

as Mexico woitid have access to new rail routings that connect maxmfacturing concentrations 

in inada, the U.S. Midwest, and Mexico. Automotive traffic diversions suggest the 

creation of a strong NAFTA carrier that can provide direct benefits to thr automotive and 

associated manufacmring industries. Westem shippers also stand to benefit from efficient 

new automotive service CN/IC plans to inaugurate from Flint, Michigan, to Chicago's 

ML̂ rkham Yard, and then over tiie lines of tiie former CCP to Council Bluffs, Iowa, for 

interchange with UP. Our analysis indicates that $61.2 million per year of finished vehicle 

traffic would divert to tiie CN/IC system. 
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4.3 Intermodal 

The results of our intermodal traffic diversion analysis suggest tiiat approximatelj' 

$13.8 million per year in existing rail intennodal traffic could be diverted to the new CN/IC 

system. (These results do not include CN/IC's gains from CN's separate pon diversion 

smdy discussed in tiie verified statement of Mr. Littzen.) A sigiuficant portion of this traffic 

will benefit from synergies between the Transaction and Alliance, which should create more 

competitive service for movements to and from tiie Dallas or Kansas City areas, or in 

Mexico. Intennodal rail traffic did not generally divert to or from the Houston area. None 

of the Alliance members has direct access to Housion. and the trackage rights of KCS's 

affiliate Tex-Mex do not pemoit that carrier to solicit Houston originating or terminating 

trjiffic absent a prior or subsequent haul on its route to and from Mexico. 
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Table 4: Intermodal 
Change in Revenue in Thousands 

CBA!3GE] 
CN-IC $13,760 
KCS $6,179 
TEX-MEX $3,011 
UPSP ($13,889) 
BNSF ($2,554) 
CR ($222) 
NS ($3,329) 
CSX ($265) 
CP ($2,627) 
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4.4 Coal/Bulk 

Our analysis shows very limited diversions to the CN/IC system for coal/bulk traffic 

fiows - approximately $3.6 million aimually. Relatively meager diversions of coal traffic 

are not surprising given the fact that neither CN nor IC is a major coal-hauling carrier in the 

affected markets. The small diversions of revenue for grain traffic reflect the fact tiiat tiiere 

are relatively small volumes of transborder grain movements, and tiiat tb.e ATD analysis (as 

noted above in Part 1) does not address potential shifts in traffic origin and destination 

patterns. 

Table 5: Coal/Bulk 
Change in Revenue in Thousands 

CN-IC $3,581 
KCS $1,330 
TEX-MEX $0 
UPSP $2,068 
BNSF ($5,429) 
CR ($54) 
NS $̂536) 
CSX <S263) 
CP ($633) 
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4.5 Reload Traffic 

Working with CN/IC, we analyzed various commodities and determined the potential 

for diversions to rail-to-iruck reload centers. Our analysis considered which commodities 

could practicably be reloaded from existing IC reload centers, and then included as 

cand'dates for rail diversion movements of those commodities on other railroads terminating 

witiiin a 150 mile radius (a reasonable drayage distance) of tiiose reload centers. This would 

allow, for example, a CN-served forest products manufacturer to ship to an IC-served reload 

center in Memphis for transloading and delivery by truck to a destination that w?' formeriy 

served directiy by rail (or through a shortt t dray) within a 150-mile radius of Memphis. For 

purposes of tiiis smdy, we assumed tiiere to be a $300 per carload transloading cost, which 

we deducted from CN/IC's reload diversion revenues in tiie table below (as well as in Table 

1, above). In addition, the waybill revenues attributable to direct rail that would now be 

supplanted by truck dehvery were deducted from CN/IC's diversion revenues. As shown in 

Table 6, our analysis showed approximately $10.1 million of annual revenue diversions as a 

result of tiie CN/IC Transaction, tiie great majority coming at tiie expense of CSX. A 

breakdown of those diversions by location and commodity is provided in Table 7. 
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Table 6: Reload 
Change in Revenue in Thousands 

CARRIER 
CN-IC $10,098 
KCS ($307) 
TEX-MEX $0 
UPSP ($2,6%) 
BNSF ($2,464) 
CR ($3,634) 
NS ($3,327> 
CSX ($8,644) 
CP ($2,903) 

Table 7: Summary of tbe Diversron Revenues for Reloads 

Reload by location Reload by Commodity 
Baton Rou^ ($7,627) 

Indianapoliss $2,655,516 
Jackson $325,221 Lumber $4,225,587 
Mem|rfiis $758,566 Woodpulp $466,458 
Omaha $1,239,695 Paper $4,332,416 
Paducah $5,127,209 Meul/Const. $1,074,119 
Grand Total $10,098,580 Grand ToUl $10,098,580 
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Summary 

O analysis of the proposed CN/IC Tisnsaction using base year 19% suggests Jiat 

CN/IC would gain proximately $217 million in ̂ ss revenues from rail-to-rail traffic 

diversions due to the CN/IC Transaction. V̂hen added to the $23.4 million in tnick-to-rail 

intermodal diversions found by Reebie Associates, and the $7.5 million in pon diversions 

foimd by CN's intermodal team working under tiie direction of Mr. Littzen, total gross 

revenues from diversions for CN/IC would equal $248 million. 
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VIA UPS NEXT DAV A^R 

The Honorabic Linda Morgan 
Chair, Surface Transportation Board 
1925 KStrect N.W. 
V/ashingtOR, D.C. 20423 

Dear Chainnan Morgan: 

' T ^ T r ^ ^ to rfspcd to die letter sent to you by Mr. Kennetii Cotton on behalf ot the "Houston 

Z t i ^ ^ l ^ T f f ' o " ^ ^ ' l " " " ' ^'^'^ •'•̂  i« threatened and almos 
destroyed" by Union Pacific Railroad Company's ("Union Pacific") "anti-compctitivc rTds 
management." Mr. Cotton's inability to obtain business from Union Pacific is not a result oi'r-cism 
or anti-competitivc conduct. To tiie contrary, an examination of tiic facts reveals tiiat Mr Gorton's 
charges are totally unfounded. ' ^ 

As a tiireshold matter, while Mr. Cotton proposed t̂ vo business schemes to Union Pac;«w 1.̂  ..«v£-
demonstrated tiiat he had tiie resources to deliver on his plans. Union Pacific has been unable to 
loca.e any mformstion indicating Mr. Cotton is mnning a viable business capable of pcrfomiinc the 
cuatx^cts he proposes. In conversations with Union Pacific's representative. Jack Patton, Mr. citton 
indicated the Houston and Gulf Coast Railroad operated out ofa spare bedroom of his apartment. 

In the first scheme Mr. Cotton proposed to Union Pacific, he made a scries of "ofFers" to purchase 
or lease Union Pacific's right of way between Houston and Galveston and Eureka Yard to operate 
a commuter nul line (Exhibit "A"). Mr. Cotton's offers contained no details on how he could 
tmancc thc transaction. Id. Union Pacific declined tiiese offers (Exhibit "B"). 

Mr. Cotton subsequently filed suit against Union Pacific and othere for forty million dollars in a suit 
styled: Cau^e No. C.A. No. H.94^268. Kenneth Cotton vs. Metmnnlit.n Tr^p^ir Aulhrrin' ' 'ni"n 
Pacific Railroad. Southern Pacific Railrnad. r^iirUri:^.. rt^gnhe^^^^^ 
T?nnmfrl Ra]ln?ari, m tiie United States District Court for the Southern District of Texas Houston 
Division (Exhibit "C"). In tiiis suit, Mr. Cotton alleged the Metropolitan Transit Authoriiy and the 
railroad defendants monopolized commuter rail in Houston and colluded to prevent him from 
opening a commuter rail system because of his race. Id. Mr. Cotton's complaint was dismissed with 
prejudice by fhe United States Distnct Court as a matter of law (Exhibit "D"). In its opinion the 

|E:^lji«adinVdi)vi<Itcoaon\inorsafi.wpd 
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Court found tiiat Mr. Cotton had failed to produce any evidence tiiat he was "capable of financing 

the background ana expenence mtiic commuter rail industry." Id.atl5. This dismissal was upheld 
on appeal by the Umtcd Stater Court of Appeals for thz Fifth Srcv t (Exhibit "Ê 'S 

Mr. Cotton ĉ êr̂ ook his proposal for a commuter rail operation to tiie Inierst̂ re Commerce 
Commission ("ICCO. In December. 1?94. Mr. Cotton filed a Feeder Line Application wkh ATlCC 
agmn seeking sale of Union Ppxific's truckage between Houston and Galves^n (E-xhib^-P') M^ 
Cotton 3 Feeder Line Application, however, was apparcntiy ne-er processed because he did not pay 
tiie required filuig fee (Exhibit "G"). 

t \ 7 r T ' ' ^ ' ^ ^ J i ' - '""^^ ''^""^ '̂ ^^^ Pacifi'=. he oroposes to store ca,̂  near Wharton. Texas. TTie proposed storage site is an aba.̂ doned sulphu; mill located 

t"T ^^"^ ^ ^ T u " '''^ '̂̂ "̂  P*" '̂̂  'Jtat lie does not own tiie Sit.Tut 
tnat he could obtain nghts to use it if l.nion Pacific enters into a long-te-m contract with his 
company. Even assummg Mr. Cotton could obtain tiie Site, Mr. Cotton's prop̂ vsal is unfeasible from 
an operBtion̂ u standpoint and would impede fluid operations in tiiis area. Mor̂ v̂er, Mr. Conon has 
proposed that Umcn Pacific pay an exorbitant price for storage. Union Pacific has notified Mr 
colton that it is not interested in pursing his latest proposal (Exhibit "IT^. 

Union Pacific tal:es stiong exception to M.r. Cotton's allegation that its management is either racist 
or ant.-compctitivc. Union Pacific is an Equal Opp.-crtunity Employer and maintains affinn;.tive 
action programs which oromote minority business enterprises. The only reason Mr. Cotton's 
proposals have failed is that they are technically and economically unfeasible. Furthermore Mr 
Cotton has no apparent rcsourccs to ycrfotm his obligationa under tiie proposal:. Union Pacific has 
no obligation to conduct business witii everyone who makts a proposal. 

If you need additional information, please contact us, 

DPYklh 

Attachments 8 

f.iltwtAmlAt.natoaon'mtr^.aipt 
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copy: Mr. Vemon A. WiJiams 
Secretary, Surface Transportation Board 
1925 K Street N.W. 
Washington, D.C. 20423 
V L \ U P S N K X j n A V AIP 

Mr. ICenneth B. Cotton 
* 3203 Areba 

Houston. TX 77091 
VIA UPS NEXT p>̂ Y AIF 
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June 19,1998 

Mr. Kennetfi B. Cotton 
Houaton and Gulf Coast lUilnNuI 
3203Axcb« 
Houaton, Texu 77091 

Dear Mr. Cotton: 

After ivviewing yocr pn̂ wtal to ttm caci oo Î e Haaston lod Oulf CoMt RaOroad, wo hsve 
decided to decUne yoor ofibr. W« bdieve yoor pcopowal is bodi tachoicaÛ ' and ecoaomically 
tmfeaaible. 

Unioo Pacific Railroad Cov̂ any il sot iaterestBd is aay fu^ 

Sincerely yum, 

JackP.Patton 

JPFJdh 

^ ; ^ E X H I B I T ; V 

Ml 
tot TOTAL PflGE.ai « * 

JUN 23 ' 9 8 13^24 UP O E H I C A L rKTC FY«E.0Q1 

* * TOVfiL PflCE.^ 

lU-Sep-98 11:23a| 
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VERIFIED STATEMENT 

OF 

ALAN D. DeMOSS 

My name is Alan D. DeMoss. I am a consultant in the transportation 

industry. I offer this statement not as a retained consultant, but, rather, in 'he interest 

of historical accuracy to record my personal perspectives, as a former Southern Pacific 

senior executive on the development of Southern Pacific's infrastructure in the Houston 

area. I am providing this sta.ement voluntarily and without compensition. I have no 

contract with Union Pacific ("UP") or Southern Pacific ("SP"). I have no stock 

ownership in Union Pacific. 

Prior to my retirement in 1985, I was an employee of Southern Pacific 

Transportation Company (SPT) anc its predeces.sor. Southern Pacific Company, for 42 

years. Initially, I was employed as a draftsman and rhief of field survey party in the 

Engineering rspartm' -K. 1 then advanced through the Engineering and Maintenance 

Departments, fi.st as General Track Foreman, then as Assistant Division Engineer on 

three divisions, and as Division Engineer at Ogden, Utah. I also served for a time as 

Assistant Superintendent and Superintendent at operating divisions. 

I was then assigned as Assistant Engini-er of Maintenance for Southern 

Pacific System Track and Structure Maintenance with responsibility for rail and crosstie 

renewals throughout the SPT system. 



- 2 -

I was then promoted to Vice President of Purchasing for all materials and 

equipment for Southern Pacific, St. Louis Southwestern Railway Company (SSW), and 

all other subsidiary companies, including the SP Pipelines and tne Land Company. 

Next, I was appointed Vice President in Southern Pacific's Executive 

Department, where my responsibilities included corporate insurance, pension plans, the 

Bureau of Transportation Research, several major subsidiary companies, railroad merger 

studies, abandonment and sale of rail lines, and discontinuation of commute passenger 

service and subsequent successful negotiations of subsidies. 

I was Vice President-Operations for S"'' •'nd SSW in I'lc 1978-1980 

period, when SPT/SSW was faced with ever increas! traffic from an expanding 

U.S. economy iii grain expert, increasing coal shipments, expanding pt-trochemical 

markets, and increases in automotive and intermodal traffic. In that same period, SPT 

had a severe locomotive shortage, with out-of-service ratios of up to 30%, coupled with 

a pressing need to rehabilitate anu expand substantial mileage of track in the Gulf Coast 

area. 

My next assignment was ?.s Senior Vice President with responsibility for 

various rail studies and for serving as SPT's representative on thc Association of 

American Railroad (AAR) Research Committee. 

In the last four years ot my career with Southern Pacific, I was the 

Chairman and President of its trucking .subsidiary. Pacific Motor Trucking Company 

(PMT), during a period of motor carrier deregulation in which PMT was suffering 

severe losses but become profitable prior to my re-irement in 1985. 



Muated v/ith honors from Sacramento State College with a major in 

mathematics and a minor in physics, and. later, I attended the Graduate School of 

Business a» Stanford University under an Alfred P. Sloan Foundation fellowship grant. 

In 1988, I offered testimony before the Interstate Commerce Commission 

("ICC") in support of Kansas City Southern's competing bid against Rio Grande 

Industries' bid to acquire SP. I supplied that testimony because I believed that Rio 

Grande's business plan, in which it planned to forego investment in SP's Sunset Route 

and to -erouie traffic from that line to the SP-DRGW Central Corridor line over several 

mountain grades, would prove unsuccessful. I opined that SP should invest in the Sunset 

Route, which I believed needed substantial capacity expansion, as it does today. Also, 

I testified that Rio Grande Industries' plan was deficient in the purchase of new loco

motives. Looking back. I belitve that history has confinned the accuracy of my views. 

I offer this testimony, based on 42 years of railroading experience with 

SP, to explain how SP's unique history resulted in inadequate infrastructure in the 

Houston area. To explain how this came about. I must describe SP's difficult, and 

probably impossiule situation more than three decades ago, and how SP management 

responded to its predicament. 

SP was a weak aod financially troubled railroad for so many years that 

mar;, people may not recall its earlier successes. As late as the 1950s. SP was a 

profitable and respectf̂ d company in the West, reviled by generations of California 

politicians for its power and influence. Reflecting its strength. SP during the 1950s 

operated -.everal of the nation's premier passenger trains. I recall that from 1956 



through 1960, that in the harvest season the company regularly ran 10 daily sections of 

100-car trains of refrigerated perishables out of the Salinas and Central Valleys, over 

the Sierra Nevada through Reno and across the desert to Ogden and the interchange with 

UP. Almo.st as many perishable trains departed Southern California every day over the 

Sunsfci Roi'te for interchange to the Rock Island at Tucumcari. 

Many of SP's strengths in the 1950s were also its future weaknesses. In 

my opinion, SP ."iced a number of disabling handicaps as it moved through the 1960s 

and into the l'>70',. .Reviewing each of them would take too much space for this state

ment, but I will list a few: 

• SP lacked a solid ba.se of bulk traffic such as coal and grain. It relied 

on commodities that often fluctuated with business cycles, such as lumber, 

automobiles, canned goods and perishables. 

• SP traffic was especially vulnerable to the impact of the Interstate K'lghway 

System. Before those highways were built, SP could coun on hauls of 500 miles 

and up to provide ;i traffic base and profits. Aided by the new Interstate 

Highway System, truckers could and did attack SP's short and long hauls. 

Interstate 5 took away a large portion of SP's West Coast lumber traffic to Los 

Angeles. Within ^ 12-year period after 1960, SP's perishable traffic declined 

from 10 trains per night fhrough Rosev;lle to 2 or 3, and by 1981 we were down 

to only one train. We also lost mucn of the canned goods traffic to motor 

carriers. NoiMng took the place of those traffic flows. 
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SP depended heavily on automotive traffic, especially from General Motors. As 

motor vehicle imports began to flood the West Coast, General Motors decided to 

close most of its West Coast manufacturing plants. This cost SP between $300 

and $400 million dollars in annual revenue, an amount that would be much larger 

in today's dollars. 

Unlike many other railroads, SP had large-scale terminal operations. We 

originated and terminated a large share of the railroad carload business in 

Southern California, Northem California and Oregon. UP, by comparison, 

operated in those years primarily as a bri Ige carrier between the Missouri River 

and Ogden. Terminal operations are disproportionately expensive and require 

large amounts of switch engines, fuel, crews and supervisiun. 

In my view, no major American railroad faced the physically demanding 

conditions and costs SP confronted year in and year out. Every major SP route 

in the West surmounted mountain passes, most with 2.2% grades or worse. Our 

north-to-south West Coast route crossed the Cascade Mountains in Oregon v, nh 

heavy grades, tunnels, sharp curvature and unstable subgrade with slides which 

cost millions to mitigate. Our altemative route over the Siskiyous was even 

tougher, with 14-degree curves and grades over 3%. We were forced to deal 

with severe curvature and gradients in Northem California and operated through 

numerous tunnels in the Sacramento River Canyon, (̂ ur Coast Line between the 

San Francisco Bay Area and Los Angeles passed over :he 2.2% Cuesta Grade 

near San Luis Obispo, and the San Joaquin Valley Route climbed over the 



Tehachapi Pass on 2.2%, grades and on 10-degree curves through several tunnels. 

All eastbound traffic for Chicago and Houston leaving Southern California went 

over Beaumont Hill and another summit near Benson, Arizona. Our Central 

Corridor route climbed from sea level to 8,000 feet at Dormer Summit, then 

climbed another stee -Tirade near the Nevada/Utah line. 

• SP had more timber turmels, snowsheds and trestles than any other railroad. 

These were expensive to maintain and often caught fire. 

• At aiiV time, somewhere on this far-flung railroad, naiure was at work with 

blizzards, ' )rest fires, washouts, dust storms, floods, earthquakes, snowstorms 

and hurricanes, all of which cost millions of dollars to correct. The most 

expensive example in recent years was the rise of ihi. Great Salt LaKe to historic 

water levels in the early 1980s, which cost SP tens of millions of dollars to 

maintain rail service over the new $50 million, 11-mile K-ng. earth fill lhat 

replaced the 1903 timber trestle in 1958. 

During the 1960s and 1970s, under the leadership o* D.J. Russell and 

B.F. Biaggini. SP struggled with the effects of its declining revenue base. Although 'be 

railroad was profitable during the Russell years, executive management pressed for a 

steady proflt growth, ever though the revenue stream was no longer sufficient to support 

such growth. With inadequate revenues to maintain the raiiroad, management had little 

choice but t(̂  reduce capital investment and ordinary repairs now known as "capitalized 

maintenance. " From about 1960 onward, SP had insufficient funds to meet all 

maintenance requirements, to say nothing of adding needed capacity We usually spent 
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what we had to spend on the physical plant to stay in business, with only a few dramatic 

investments such as the Great Salt Lake Fill project in the 1950s and the Palnidale 

Cutoff and West Colton Yard, in the 1960s. 

During those years, SP's maintenance-of-way budget was determined less 

by what was needed to maintain the railroad than i) ' what was needed to keep profits 

growing. We cut the maintenance-of-way budget tc the minimum level necessary to 

keep the railroad running. We spent more than the bate minimum only if we had funds 

left over after meeting the profit target. For example, in 1964 the budgei included only 

400.000 ties and only 70 miles of new rail, not nearly enuugh to sustain the railroad 

over the long run. We had to deploy the crossties as "safety ties," replacing only 

enough of the defective ties tc make sure that the railroad was safe to run At other 

times if we approached the end of t'ne year with more money than was needed to make 

the profit target, we tri'?d to spend more money than could be efficiently utilized in a 

short period of time. 

The inaintenance-of-way deficit was worse east of El Paso stretching to 

St. Louis and New Orleans on the St. Louis Southwestern (SSW) and the Texas & 

Louisiana lines (T&L) Before about 1970, the SP Pacific Lines west of El Paso, the 

SSW and the T&L were operated almost as though they we.e separate companies with 

separate management. .Managers rarely moved from one property to another. Ihe three 

operations had their own cultures and approaches to railroading and maintenance. 
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During the 1960s, the SSW and the T&L did not receive their fair share 

of maintenance funds considering their soft subgrade conditions and increasing traffic 

levels. Train schedules in Texas placed stresses on the track structure which was not 

consistent with its strength. SSW and T&L branches and yards ultimately fell into 

disrepair. Throughout the Gulf Coast area, the unstable gumbo mud subgrade condition 

was a major problem. The T&L was not provided funds necessary to build a solid 

subgrade in unstable territory, so the track structure degraded quickly. For example, 

when tht: T&L built trackage along the Houston Ship Channel, it used an inadequate 

subgrade to handle the heavy chemical traffic. The track structure failed under the load, 

requiring 5 m.p.h. slow orders and frequent repairs. The T&L was late .n --eceiving 

CTC signal controls and continu( us welded rail. 

The cenfral and south Texas area does not have good sources of hard 

ballast such as granite or hard limestone. Much of the T&L was ballasted with soft 

Texas limestone in tbe west and seashells in the east, which was quickly pulverized 

under the increasingly heavier rail car axle loads. Making matters worse, in the early 

1960s, top management decreed that SP would allow shippers to overload cars 10% 

above their raied capacity as long as the cars were "captive" to the SP. meaning tliat 

they would not be interchanged to other railroads, which would not accept thpm. These 

heavy cars pulverized the T&L's limestone. After the iimestone broke down and was 

subjected to West Texas flash floods, it turned into cement, leaving a roadbed with no 

rebilience. This caused the rails to fail m the joint area, and train slow orders were 

required. 
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The SSW and T&L had more than their share of dramatic derailment.* 

caused sometimes by track and other times by human error. For example, I recall a 

derailment near Stai.nps, Arkansas, where a train derailed on a superelevated curve at 

excessive speed. Most of the ties were rotten and most of the spikes were loose, so the 

outside rail threaded through the traction motors of a locomotive and then through a 

boxcar, coming to rest 30 feet beyond the right-of-way fence. Other derailments 

destroyed steel bridges. Making the situation worse, train and engine crews were 

encouraged to run trains such a.s the Blue Streak Merchandise above the authorized speed 

limits. 

I do not know hov these differing maintenance standards emerged, but in 

the 1960s and early 1970s, mana zements on the SSW and T&L seemed lo b̂  proud of 

running railroads on less rather thm more. SSW and T&L managers we ; not 

aggressive in obtaining increased maintenance budgets. The culture, especially on the 

T&L lines, was what we wouid todi'y call a "macho" attitude in wiiich no one was 

willing to admit that there were probl.;i.is and "we can take care of ourselves." 

Conversely, Pacific Lines managers west of El Paso were very familiar with the hazards 

of underrnaintaining iines in Oregon, Carfomia, Nevada, Arizona, New Mexico and 

Utah, and I must confess we made sure tha' all was secure in the far west. 

During the late 1960s, SP mace a business decision that resulted in extra

ordinary motive power maintenance requirements. It purchased more than 600 SD-45 

locomotives, a 20-cylinder locomotive to use on its heavy grades for many hours of 

continual tractive effort. By the early 1970s, after several years of heavy service, these 
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locomotives suffered from cylinder assembly water leaks, "A" frame cracks and ARIO 

alternator failures. These repairs cost SP many horsepower hours and. aiiliuugh the 

manufacturer fini.'hed materials under warranties, it did not pay the labor costs of the 

repairs. 

Mr D.J. Russell retired in 1970 and Mr. B.F. Biaggin; became Chairman 

and CEO. He made several changes over the following years, although SP's inherent 

problems remained. Some changes worked well, while others were much iess 

successful. For example, Mr. Biaggini began to look beyond traditional sources for 

managers. He hired some non-railroaders for management positions. He also started 

tapping the business schools for promising talent, such as Steve Burd, now CEO of 

Safeway Stores; Rob Krebs. who now runs BNSF; Roilin Bredenberg, who is now an 

executive with BNSF; and Mike Ongerth, who is now an official with UP. 

Mr. Biaggini al.so invested in non-railroad businesse.,. One of those 

investments turned out quite well. Based upon its railroad microwave system, SP 

created SPRINT C wmuuications. Although SPRINT was struggling against AT&T and 

MCI. GTE bought it for $1 billion, giving SP a profit of some three-ouarters of a billion 

dollars. SP's investment in the TICOP. Title Insurance Company was far less successful 

because the recession beginning shortly after 1980 was not kind to the real estate market. 

Mr. Biaggini recognized some ot the track conditions on the T&L and 

SSW. and ht' initiated signal and track rehabilitation. The T&L started installing 

continuous welded rail and CTC on the Sunset Route between El Paso and Flatonia, 

Texas, as well as elsewhere in the years 1972-73. 
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In the mid-1970s, SP's Mechanical Department made what I consider 

to be a serious mistake, although I can make that judgment only in retrospect. A 

consulting firm was employed to revise SP's locomotive maintenance procedures, 

compensating the consultants on the basis of the short-term savings it generated. Many 

who worked on SP at the time viewed this experiment with great concern. The con

sultants recommended thai SP transform the process of locomotive running maintenance 

at servicing terminals from a "job-shop" process to a "production" line. Electricians 

who would normally "troubleshoot" problems at intermediate terminals were transferred 

to production lines in major locomotive shops. 

When I became Vice President-Operations in 1978, locomotive availability 

had dropped to between 70% and 80% of the fleet of about 1,600 active locomotives. 

One of my first acts was to discontinue the use of the consulting firm. SP had proved 

that a railroad cannot perform locomotive running repairs on a production-line basis. 

I do not believe a railroad can perform even heavy locomotive maintenance that way, 

becau.se each unit's problems are unique. Repairing locomotives is not like 

manufacturing new automobiles. 

When I replaced R L. King, whom I consider to be a great operating 

officer, as SP's Vice President-Operations we were out of control. With more than one 

out of every five locomotives out of service and rail traffic surging. SP had difficulty 

moving 'rains. Because of complaints from shippers on the West Coast, the ICC placed 

us under an eme.gency service order that required us to move every car in a terminal 

every 24 hours. This made the situation much worse. For example, we were not 
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allowed to stage cars for shippers whose facilities were fiill. We had to move them, 

even though there was no reason to move them, or an ICC inspector would fine us. 

Without my knowledge at the time, some of our division officers moved trains in the 

wrong direction just to comply with the order to move cars every day. Then they moveo 

the trains back the next day. 

The worst place on the SP system in 1978 was the Texas Gulf Cost area, 

and it kept getting worse. To overcome the problems I declared "World War II I . " since 

I had experienced World War II as a rifleman. In my opinion, World War III erupted 

because of heavy grain traffic, combined with a surge in petrochemical and intermodal 

traffic on weak trackage and no added capacity for that volume of traffic, World War 

III lasted more than two years from the fall of 1978 to the fall of 1980. 

Shortly after becoming Vice President-Operations, I went to Houston to 

see the situation for myself. Sidings and branch lines all over the region were occupied 

by trains and cuts of cars that were not mo"ing. Yards could not accept inbound trains 

because they were blocked with outbound trains. We were short of serviceable 

locomotives, and the situation was getting worse because active locomotives were idle in 

trains set-out in sidings. We were short of train and enginemen because the crews were 

failing to make it across their districts under the federal 12 hour law due to congestion 

and, as a result, were unavailable to move additional trains. 

I recall that I tried to get some rest at my motel during my first weekend 

in Houston. I never did, because there 'vere too many derailments. At one derailment, 

the rail was so badly worn that tht flange of the wheel was riding on the web of the rail. 
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In the LaPorte area south of our big Englewood yard at Houston, I saw 10 new covered 

hopper cars loaded with plastic pellets on their sides caused by defective crossties. 

When I asked the men working on the derailment about their work, they told me that 

they spent every weekend rerailing cars. After the cars were rerailed, I went back to my 

motel. Shortly after, I received a call. The same cars had derailed roughly a quarter of 

a mile away from the first derailment site. At Englewood Yard, the largest SP 

classification yard in Texas, switch engines could not move faster than 5 m.p.h. wi'hout 

risk of derailing at the trim end of the "bowl." 

The SP managers in Houston were very experienced railroaders familiar 

with their territories and their jobs. They were overwhelmed by the increase of traffic, 

the lack of capacity and the physical condition of the track structure. 

I knew that it would take three or four years to rebuild the SP physical 

plant m the Rio Grande Valley, the greater Houston area and Houston to New Orleans, 

and to add enough capacity to handle the traffic shippers were giving us, but our 

immediate challenge was to remain in business. We worked up a program to rebuild 

facilities in 8 months under traffic. We rehabilitated large parts of the Houston-New 

Orleans line, improved the signal system on that line, including .some CTC, rebuilt 

Glidden Yard, reconstructed the Houston Light & Power l^ad in the LaPorte area, 

rehabilitated the Bayport Loop, and rebuilt the big Englewood yard using a cement 

treated earth base to stabilize the subgrade. I did not have a budget or authority, but 

I spent $40 million in the summer of 1979. 
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We did what we had to do to stay in operation. Most of these p'-ojects did 

not add capacity, but rebuilt existing assets. We made numerous operational changes as 

well and changed the traffic mix. For example, we established a high .switching charge 

to discourage inefficient traffic that was clogging Englewood. Even the forces of nature 

were against us. It rained one inch per hour for 12 hours one day at Englewood Yard. 

We fixed the inoperative track scale at Strang south of Houston, only to have lightning 

strike it the next day. which made the Arco and DuPont traffic managers even more 

angry. 

When a railroad collapses as SP did in Houston during World War III , 

it is the result of many years of underinvestment. When a railroad gets that far into a 

hole, it is very hard to climb back out. We had to hire and train large numbers of new 

train and engine crew members, even though we knew we needed them only because we 

were operating so inefficiently. We had to bring large numbers of locomotives onto the 

system as well. 1 recall that N&W had a strike at the coal mines, so we borrowed about 

100 of its locomotives. When N&W's strike ended. N&W asked for the locomotives 

back. SP operating officers all over the system refused to let the units go. because our 

situation was so desperate. It is important to note that railroads (a) tion t usually move 

fast to invest in line capacity for theoretical traffic in the future and (b) wlien they are 

swamped by an unexpected surge in traffic volume the process of assembling capital, 

labor and materials for added line capacity takes months and sometimes years for 

completion. 
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SP's emergency investment, hiring, operating: changes and commercial 

actions positioned SP to recover from World War III by late 1980. In my opinion, 

though. SP would not have recovered then had the economy not slipped into a downturn 

and, by 1981, a recession. Facing a sharp traffic decline, SP in 1982 reduced budgets 

and discontinued plans for line capacity. The Mechanical Department budget for loco

motive maintenance no longer was a high priority. SP had purchased more than 100 

new locomotives for World War III , but they were immediately stored in mothballs at El 

Paso, Texas. 

Beginning in 1981. I served as President of Pacific Motor Trucking, 

SP's trucking subsidiary, which I returned to profitability in a deregulated environment. 

Based on my observations from that position and as a student of the transportation 

industry, it appears to me that from 1982 until the UP merger. SP added very little 

capacity to its track structure, and none in the Houston area. After the recession of 

1982-83. SP was preoccupied with the possibility of a m'trger with Santa Fe for several 

years, a merger that would have eliminated the need for new capacity on parts of the 

Sunset Route. For a time after the ICC denied Santa Fe's merger with SP Railroad. SP 

management was under the trusteeship of banks, This was not helpful. At the same 

time, the UP-MP-WP merger provided increased competition for SP, and trucks con

tinued to make inroads on SP's historic traffic which is susceptible to highway diversion. 

After a successful merger, the new Rio Grande management of SP seemed to focus on 

other parts of the sysiem and apparently tried to route large amounts of traffic over the 

Central Corridor, unsuccessfully in my opinion. Only after Mr. Moyers took over did 
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the railroad again add mainline capacity, when it removed some double track rails from 

the Central Corridor and relaid them near Tucson on the Sunset Route. SP needed this 

capacity urgently, but it also needed capacity in the Gulf Coast area. 
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VERIFIED STATEMENT 

OF 

DENNIS J. DUFFY 

I am Dennis J. Duffy, Executive Vice President-Operations for Union 

»\icific Railroad Company, 1416 Dodge Street, Omaha, Nebraska 68179. I am 

responsible for overseeing the entire UP Operating Department. I assumed this new 

position on September 1. 1998. Previously, I served as Senior Vice President-Safety 

Assurance & Compliance Process for approximately one year. During my 24-year 

career with UP, I have worked in Operations, Customer Service, Finance and Marketing 

& Sales. My operation' assignments have included Trainmaster, Superintendent of 

Transportation and Genera' Superintendent at various locations across the Union Pacific 

system. I also served as General Director of the National Customer Service Center. 

I filed a verified statement in connection with UP's Reply in Opposition to 

the Joint Petition for Further Service Order on July 28, 1998. In that statement I 

discussed why, from a service perspective, there was no longer a transportation 

emergency in the Houston/Gulf Coast area. The purpose of this statement is to update 

that discussion, reinforcing our conviction fhat the Houston/Gulf Coast area service 

problems are over. There is no service-related reason to grant the conditions requested 

by other railroads or customers in this proceeding. 
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A. Service Improvement from the Customer Perspective 

Once again, my conclusion that the Houston/Gulf Coast area service 

problems are behind us is based on measurements that we compile to evaluate our own 

performance and service to our customers 

1. Transit Times to Maior Gatewavs 

Transit times from Gulf Coast complexes to all major east'.;rn gateways 

remain substantially faster than during February and March, when we were imple

menting directional running. Transit times in most of these corridors have improved 

since my July verified statement. The following chart shows that transit times are up by 

over 50% in six of the corridors with significant traffic. 

Percent Improvement 
Origin Gateway Since February/March 

Chicago 35% 
E. St. Louis 35% 

Bayporl/Strang Memphis 40% 
New Orleans 48% 

Chicago 42% 
E. St, Louis 47% 1 

Baytown Memphis 56% 1 
New Orleans 59% 

Chicago 23% j 
E. St. Louis 29% 1 

Bloomington/ Memphis 36% 1 
.North Seadrift New Orleans 52% 1 

Chicago 43% 
E. Sl, :,ouis 39% 

Formosa/Lolila Memphis 51% 
New Orleans 50% 



Percent Improvemeiit 
Origin Gateway Since February/March 

Chicago 31% 
E. St. Louis 35% 1 

Freeport/ Memphis 58% 1 
Chocolate Bayou New Orleans 45% 1 

Chicago 48% 1 
E. St. Louis 32% 1 

Spring Storage Memphis 58% 1 
New Orleans 47% 1 

2. Transit Times for Specific Customers 

All of the customers that requested conditions in this proceeding complain 

about excessive transit times. I have reviewed our transit time data for each of those 

customers. While shipments to and from the facilities of many of these customers 

suffered majt)r delays during the service crisis, transit times have improved significantly 

and in a large number of instances have returned to pre-crisis levels or better. Several 

of our customers, including some of those discussed below, acknowledge to us our 

improved service but are unwilling to state this publicly, in part to avoid taking positions 

in conflict with industry groups. 

Beginning in late June and ending just over one week ago. we experienced 

congestion in the West due. in part part, to the learning curve for SP employees after the 

TCS cutover. As a result, transit times to and from California were adversely affected. 

On the Sunset Route, train speeds have more than doubled in the last month and a half, 

and trains held are down from dozens to al most two per day. UP held no trains on the 

Sunset Route for the last three days. Transit times will improve as a result. 



a. Dow Chemical 

We track on-time performance in 23 strategic corridt)rs that Dow selected. 

In these corridors. Dow shipments have arrived either on-time or early more than 90% 

of the time every week but one since the end of June 1998. During the first week in 

September, shipments in these corridors arrived on-time or early 97.2% of the time. 

Transit times in all high-volume lanes are at pre-crisis 1997 levels. Dow shipments 

between Freeport and Griffith (Chicago) slowed for a few weeks in August due to a 

temporary transitior. in our transportation plan that required some of the traffic already 

in transit to be switched an extra time, but the transition is over. During the first week 

in September, the average transit time in that corridor exceeded the pre-crisis April 1997 

average by less than three hours. 

Dow ships cars from Plaquemine to Chicago for interchange with CN at 

(}ritfith. Since at least the end of May 1998. weekly average transit times in that 

corridor have outperformed the average achieved during pre-crisis April 1997, with the 

exception of only two weeks. During the first week in September, the average transit 

lime in this corridor was better than the April 1997 average by more than a full day. 

UP interchanges Dow shipments from Plaquemine wi'h Norfolk Southern 

at New Orleans. Since at least the end of May 1998, the average weekly transit time for 

Dou shipments in this corridor has been within one day or below the pre-crisis April 

1997 average transit time, with the exception of one week in June. Since June 11, the 

average transit time between Plaquemine and Freeport has been equal to or within three 

hours of the average transit time for April 1997. 
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b. Formosa 

UP's service to Formosa has improved significantly since the fall o'. 1997 

and early 1998. Since April 1998, monthly average transit times to all high-volume 

gateways are at or better than April 1997 transit times. Service to Southern California 

has not yet returned to where UP and Formosa would like, but now that the congestion 

in that area has cleared in the last 10 days, transit times should improve significantly. 

In March 1998. the average monthly transit time from Formosa to the 

Chicago gateway was 11.06 days. Transit times have fallen each month since then, and 

the monthly average was 6,24 days in August and 5,5 days for the first two weeks of 

Sepiember. ''his compares lo average monthly transit times of between 6.38 days and 

8,73 days during the first six months of 1997, Transit times on empties returning from 

Chicago U) Formosa have also returned io early 1997 levels. During the first six months 

of 1997. transit times on these cars ranged from 7.25 to 9.13 days. Since April 1998, 

transit limes have been below nine days every month, and were lower in both July and 

Augusi than during any month of 1997. 

Service from Formosa to the East St. Louis gateway has also returned to 

pre-crisis levels. Average monthly transit times ranged from 5.14 to 7.07 days for the 

first six months of 1997. Since April 1998. transit times have been between 5.44 ami 

7.85 days, wilh a September average lo dale of 4.95 days. Transit times on empties 

returning from East St. Louis are well within pre-crisis levels. During the first six 

nu)nilis ot 1997, the monthly average return transit time was between 6.17 and 10.42 

days. Since April 1998. monthly averages have ranged from 4.69 to 7.36 days. 
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Transit times from Formosa to New Orleans were very high between 

October 1997 and March 1998. Since then, they have fallen every month and have been 

within one day of pre-crisis 1997 times since May, reaching a low of 4,74 days for the 

month of August. This compares with a range of 3.4 to 5.19 days during the first six 

months of 1997, The average thus far in September is 3.43 days. 

Since June 1998, transit times to Memphis have been within one day of 

pre-crisis 1997 levels. Transit times in this corridor have fallen dramatically since 

February when they averaged just over 10 days. The monthly average has been below 

seven days since May. and was 5.15 days for August. The August average is better than 

three of the firsi six months ol 1997. The average for the first two weeks of September 

was better yet. ît 4,37 days. 

Monthly average transit times on .shipments from Formo.sa to Sweetwater, 

Texas ranged from 5,34 days ,o 6.39 tiays during the first six months of 1997. The July 

1998 average was 6.08 days, a.nd the August 1998 average was 5.59 days, implies are 

al.so returning ii-nn Sweetwater in pre-crisis transit times. Between April and August 

1998. monthly average transit times ranged from 8.62 days in May to 4.86 days in 

.\ugusl. This is tremendous improvement since the March 1998 average of 17.41 days, 

and compares with monthly transit times between 5.52 and 7.95 days during the first six 

months of 1997. 

c. Shell 

Major destinations for petrochemicals produced at the large Shell plant 

in Deer Park, Texas, include the eastern gateways of East St. Louis and New Orleans. 



Since May 1998, service to New Orleans, the highest-volume corridor for these ship

ments, has consistently been at or below pre-crisis levels. During the first six months 

of 1997. the average transit time in this lane fluctuated between 3.44 and 4.74 days. 

During the worst of the service crisis, transit times reached 8.42 days in March 1998. 

Service to Shell has returned to normal levels and reflect that the difficulties of the 

service crisis are over. In July 1998, shipments between Deer Park and New Orleans 

averaged 3.15 days, reflecting better service than any month of 1997, and an 

improvement of 63% over March. Again in August, the transit time in this ct rridor 

averaged 3.48 days, better than every month of 1997 t xcept Febmary. and has remained 

low. averaging 3.75 days for the flrst two weeks of September. Similarly, the average 

transit time between Deer Park and the East St. Lt)uis gateway has been at pre-crisis 

1997 levels since AprM 1998, and was better in August 1998 than any month of 1997, 

having improved almost 78% since the worst month of October 1997. 

Since March 1998, empty cars have consistently been returning frt>m both 

.New Orleans and Ea.-,t St. Louis to Deer Park more quickly than al any time during 

1997. The best transit time achieved in 1997 was 5.71 days in January of that year. In 

August 1998. empty cars reached Deer Park from New Orleans in an average of only 

3.54 days. This is dramatic improvement from the 13.79 day average of December 

1997. To dale in Sep'ember. empty transit time has averaged only 2.49 days. In 

February 1997. empties returned lo Deer Park from East St. Louis in an average of 5.3 

da>s. which was the lowest monthly average during that year. During four of the five 

months of April ihrough August 1998. empties returned frt)m East St. Louis in less than 
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five days. This trend has continued through the first two weeks of Sepiember, with 

empty cars returning in an average of 3.39 days. 

d. DuPont 

DuPont criticizes UP for excessive transit times from its plant at LaPorte, 

Texas. For the last three full months, transit times from LaPorte to the Memphis 

gateway have been at or below pre-crisis 1997 transit times. Transit times averaged 

between 4 9 and 6.6 days during the first six months of 1997. Because of SP data 

infirmities and inaccurate reporting during the TCS cutover, we do not have reliable 

transit time informatitm for the months .September 1997 through January 1998. Transit 

times reached as high as 10.5 days in February 1998. DuPont then began shifting traffic 

away from UP and onto Tex Mex, before returning to UP in June. Since DuPont 

brought ils LaPorte traffic back to UP, we have been ser'. ing that facility at pre-crisis 

levels. Average transit times to Memphis for the months of June. July and August were 

5 ' i . 5.4 and 4.8 days, respectively. The average transit time between .September 1 and 

September 10 was 4.5 days. 

Since April 1998. transit times from LaPorte to the Salem gateway have 

been belter than, or within half a day of, pre-crisis 1997 monthly averages. Transit 

times averaged between 4 days and 6.3 days for the first six months of 1997. Since 

April 1998's average of 6.7 days, monthly transit limes through August have remained 

below 6 days, and below 5 days each month since June. The average for the first ten 

da> s of .September was 4.5 days. 



Service at other of DuPont's Gulf Coast facilities has returned to pre-crisis 

levels. From both Bloomington and Orange to New Orleans for interchange with CSX 

and NS. iMnsit times have been al. or within one day of, pre-crisis 1997 levels each 

month since June, and have remained at that level in September. 

DuPont is correct that our reciprocal switching service to Tex Mex at 

LaPorte was not impressive. Getting traffic from DuPont to Tex Mex required us to 

move it in a way we would not normally use. 

e. Central Power & Light 

UP's monthly average round-trip transit time for trains operating between 

the Southern Powder River Basin and Coleto Creek has fallen from 312 hours in March 

of this year lo approximately 221 hours in August. Between September ind December 

1997, the average round-trip transit time on trains operating between Axial, Colorado 

and Coleto Creek remained well above 330 hours, reaching a high of over 380 hours in 

.November. UP's service between Coiorauo and Coleto Creek has improved dramatically 

since lhal lime, and the round-trip average transit time for the month of August was 209 

hours. 

3. Switching Reliabilitv 

UP continues to track its daily switching performance for over 50 

customers lt)cated in the Houston/Gulf Coast area. Again, for purposes of this 

statement. 1 have disregarded those instances when accurate information was unavailable. 

As ol the date ol my last verified statement, I reported that since May 1, we had 

provided timely switching to these customers at least 93% of the time. This remains 
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true today, but since June 3 ihrough yesterday, oar switching performance has been 

above 96% every day but one. This means that there was only one day in this time 

period v.hen we failed lo switch more than two customers on a day when switching was 

scheduled. The one exception was last Saturday, when high water prevented us from 

switching two customers and we switched a third very late. 

Because the KCS/Tex Mex parties want to take our Strang/Bayport Loop 

facilities, we measured our service to a group of 19 customers located on the Loop to 

determine accurately how often they are receiving switches within a designated time 

period, or "window". We asked our train crews lo fill out forms. At times, however, a 

crew did not return the form and we were unable to verify whether or not a switch 

occurred " ithin the scheduled window. For purposes of my statement, inose instances 

are disregarded. Since the last week of Augusi, our crews have switched these 

customers w ithin the window al least 96% of the time. We have noticed that there is 

one customer that consistently receives a switch two hours after & ' ciose of the 

switching window. We are taking action to correct that situation. 

B. Service Impixwemenl from the Railroad Operating Perspective 

1. Car Inventory 

I e.v.plained in my verified statement filed on July 28 that our informal 

internal goal for Texas/Louisiana inventory is 98,000. One week ago, the 

Texas/Louisiana inventory was 95.301. some 15.000 cars fewer than were on that 

territory at the high point of Sepiember 26, 1997. UP achieved this reduction despite 

the fact that .several Gulf Coast plastics producers are storing excessive numbers of 
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surplus empty cars on our system. Each week, UP tracks the number of surplus cars 

these customers are storing on the Southern Region. To determine what constitutes 

"surplus," we analyzed the number of cars lhat we must have available to satisfy each 

customer s demand for one week. We began this process on May 22, 1998, and our 

weekly review of this situation reveals that since that time we have consistently been 

storii'g well over 1.000 surplus cars for these customers. As of last Friday, we were 

holding nearly 2.000 surplus cars on the Southern Region. In July, one customer had 

over 500 surplus cars on our sysiem. That customer has now noted significantly-

improved transit limes and agreed to move the large majority of those cars off of our 

system. We also have over 6,700 loaded SIT cars on the system today. 

2. Mainline Operations 

One measure of mainline operations is the number of sidings blocked. 

Last fall, and again in February and March, as we reslmctured the railroad for 

directitmal running, we often found over 100 sidings blocked south of Kansas City, on 

mainlines ihn)ughoui Texas. Oklahoma. ArNan.-,.,. and Louisiana. I reported on July 28 

that 21 sidings were blocked at the start of that week, which I noted is a normal number 

given the need of every railroad lo hold trains temporarily for a variety of reasons. This 

measurement continues to improve, and is now below UP's internal goal of 20. On 

Tuesday, only 17 sidings were blocked south of Kansas City, and during the entire 

month of Augusi, an average of only 14 sidings blocked in lhat area. The.se numbers 

reflect fluid operations on these mainlines. 
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Another m.easure of the fluidity of mainline operations is the number of 

trains held on the lines. In my last verified statement, I reported great im.provement in 

the number of trains held. I noted lhat on Monday of that week, only 36 trains were 

held for any reason south of Kansas City, which is a reasonable level, representing an 

83% improvement since March. As of this Tuesday, there were only 32 trains held 

south of Kansas City, which is an 87% improvement since March. The average number 

t)f trains held daily during all .)f August was 30. As of Monday, the number of trains 

held for powei and crews !ia ' decreased precipitously since the worst days of the service 

crisis. The number of trains held for power has declined by 70% since that time, and 

the number of trains held for crews has declined by 80%. 

Train speeds on directionally-operated lines between Texas and 

southeastern Missouri and Memphis continue to rise. At the time of my last statement, 

the average speed was 14 4 m.p.h, .Average speed on these lines is now approximately 

15,.') m p h., an improvement of over 70% since the slt)west point in March, when the 

average speed tell lo 8,9 m p h. Trains on those lines are operating substantially faster 

than they were before we implemented directional running. Between Houston and 

Victoria via Flatonia. train speeds have remained well above where they weie last winter 

and in .March of this year. The average train speed on that line is now 12.4 m.p.h., 

which is an improvement of 134% over the March average of 5.3 m.p.h. On the 

"Rabbit" line between Houston and Shrevepon, Louisiana, the average speed is now 
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over 17 m.p.h , having risen 86% since March. Between Houston and Iowa Junction, 

trains are running a full 121% faster tt)day than in March, As of yesterday, average 

train speed on the lines between Dexter Junction, Misst)uri, and Memphis on the nt)rth 

and Pine Bluff on the south was up by more than 250% since February 1. 

In the Hou.ston/Gulf Ct)ast area, trains speeds on bi-directional lines 

have increased dramatically since March. On the line from Laredo to Houston via 

San Anttmio and Smithville, which includes most of the rock- and cement-producing 

territory, trains tod;iy are running 145% faster now than in March. On the Alexandria, 

Beaumtmt and Lake Charles Subdivisions, train speeds are 79% faster than March 

speeds, and average train speed on the SP line between Houston and Ft. Worth is 65% 

above its March level. 

3. Yard Performance 

The five major yards serving the Gulf Ct)ast area are still functioning well 

and at levels much higher than they had been in March. Dwell times are down 

significantly al almost every major yard. Al North Little Rock Yard, which primarily 

handles northbound traffic on the directional running lines in Arkansas, dwell time is 

down by 37% since March, Pine Bluff handles the southbound traffic on these lines and 

ils dwell time is down by 52% since March. Englewt)od Yard is the primary inbound 

yard in lh)uston. serving local customers and points south. Dw'iU time at Englewood 

has declined by 40% since March. Dwell time at Settegast. the major outbound yard in 

Housion. has not been as fluid as Englewotid in the last week, but it has fallen by 

19% since March, and generally has been doing better than that. At Livonia Yard, 
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average dwell time has declined by 33% since March, and average dwell time at 

Centennial Yard in Ft. Worth is down by 30%. 

I reported in July that all of these yards were fluid and generally accepting 

inbound trains without delay. This remains true today. My Exhibit traces the sharp 

decline in the number of trains held for these yards over the last several months. By the 

end of July, the total number of trains "laid down' for these yards had generally been 

below 20. and fell below 10 on a few occasit̂ ns. Since that time, the total number of 

trains held was below 20 every day between July 29 r<nd September 10, and was 10 or 

below on 24 out of the 38 days on which the number of trains held were counted. For 

two days in August there were no trains held for any of the yards. On Friday, we held 

only two trains for Englewood Yard and none for Settegast. 

C. Safelv Improvements 

In July. 1 described the efforts UP has been making to change the safety 

culture on the railroad. I headed up that effort and I am proud to report that system-

wide. FRA reportable injuries are down 17% January through August 1998 compared lo 

the .same period of 1997. highway-rail grade crossing incidents are down by 19%, and 

the number of lost work days was down by 20% for the first seven months of the year 

compared to the same period last year. For the Southem Region, reportable injuries are 

down 27.6% through August 1998 compared to the same period in 1997, lost day cases 

are down 27% and grade crossing injuries are accidents are both down by 33%. 

In addition to the fatigue reduction and other efforts 1 detailed in July, we 

have a dedication to hazardous material accident training and prevention unparalleled by 
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any other railroad. In the first six months of 1998, we trained almtjst 14,000 UP 

employees and over 4,000 non-employees (primarily firemen and other emergency 

response personnel), on how to deal with hazardous materials. This is a far more 

extensive effort than any engaged in by any other railroad. We conducted over 4,700 

tank car inspections during the first six months of 1998, also a far more extensive effort 

than that of any other railrt)ad. UP has developed a Core Emergency Response Plan for 

handling hazardous material leakages that includes descriptions of the particular roles of 

personnel at every level, how to prepare a job safety briefing and site safety plans upon 

arrival at an incident, the availability of emergency medical treatment, necessary 

protective equipment, termination procedures and training requirements. In additicm, 

some locations, including both Englewo( d and Settegast Yards, have specific procedures 

that must also be followed when responding lo hazardous materials emergencies. 

D, Hiring 

Current year-to-date hiring figures through September 16 are comparable 

to the numbers 1 detailed in my July verified stalemfnt, with a mnable increa.se in new 

Transportation Department hires throughout Texas, In Ht̂ uston, UP has hired, or is in 

the process oi hiring. 209 new Transportation Department employees, and three 

employees have transferred into the Transportation Depariment in Houston. In Houston, 

VV has also hired or is in the process of hiring 35 new emplt)yees in the Car-Mechanical 

Department. 21 in Engineering Services and 17 in the Locomotive-Mechanical 

Depariment. Throughout all of Texas, UP has hired, or is in the process of hiring, 754 

new Transportation Depa tment employees. Other statewide hiring figures include 91 
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new employees hired, or in the process of being hired, in the Car-Mechanical 

Department, 109 in Engineering Services, and 44 in the Locomotive-Mechanical 

Department. Current hiring statistics for Louisiana reflect that UP has hired, or is in the 

process of hiring, 68 new employees in the Transportation Department, 23 in the Car-

M'̂ chanical Department. 2 in Engineering Services, and 8 in the Lt)comotive-Mechanical 

Department. 

E. Why It Happened 

Every UP employee has probably reflected many times on the causes of 

the service crisis. I know I have. As we put it further behind us, we gain more 

perspective on what happened and vvhy. We now have a better understanding of how 

vulnerable the SP operation in the Houston area was to disruptions, SP in Houston had 

a history of congestion periods, especially at Englewood Yard. Because of its design, 

Englewood is not a got)d yard for building long trains. We no longer use it that way 

because it gets congested easily. It also was so physically deteriorated that the FRA 

from lime lo lime took tracks out of service until we could rehabilitate them. The entire 

Houston terminal complex continues lo be very short of track space, and almost every 

train going ihi\)ugh the complex gets delayed due to conflicts with other trains. 

We have described a number of limes the stresses that affected the SP 

opeialiiMi in Hou.ston, where the crisis began, during 1997. These include a major 

derailment that tore up the hump track at Englewotxl Yard and effectively shut down the 

\ard as a classification facility, derailments and weather-related outages at key locations 

on line of road, and backups on our eastern connections. Prior to and during the 
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privatization process for the Mexican rail line serving Laredo, rail traffic backed up 

throught)ui the UP system, forcing us lo declare an embargo and blocking our efforts to 

improve service. 

In retrospect, the most serious stress affecting the Houston area in 1997 

was the effeci of selling the SP Sunset Route mainline between Avondale (NPW Orleans) 

and Iowa Junction, Louisiana. Former SP officials agree that this line segment and the 

yards located on it were the safety valve for the congestion that periodically hit 

Englewood Yard. SP would run trains through Houston and switch them at Avondale or 

Lafayette, reducing the switching burden on Englewood. We sold thai line to BNSF and 

lost the use of those yards. 

Beginning April 1, BNSF to(»k lhat line out of service for up to eight 

hours a day at each end lo work on bridges and replace defective ties. Most of the 

trains affected were UP trains because BNSF had vijry few trains on the line at the lime. 

This caused severe backups al Englewood, because we were no longer able to get trains 

in and out of the yard lo and from the east. .As Englewood became more and more 

congested. UP no longer had the safety valve of running trains to Avondale and 

Lafayetie. It was as though a line carrying more than a dozen freight trains a day had 

been blockaded. Solnetime.̂  BNSF shortened its maintenance curfews, but usually il 

could not because of the expense and need lo gel the work done. BNSF's top officers in 

1996 were experienced SP operating officials who had managed the Englewood facility 

and were familiar with the Sunsel Ron'e a., a safety valve, so they must have known 

w liai was happening but probably felt they had to proceed. 
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UP compounded the problem by making several operating mistakes in an 

effort to improve service. Twt) of these were severe ent)ugh that they had to be reversed 

almost immediately. First, lo try to reduce congestion t>n the Sunset line, which was 

getting worse by the day, UP attempted to reduce on-line switching at Dayton, Texas, 

which is located on the Lafayette Subdivision northeast of Houston. This had the effect 

of moving more cars into Englewood, which created more congestit)n in Houston. UP 

o tried to disctintinue classification work at Strang Yard, which also shifted switching 

activities to Englewood. Englewood could not handle the additit)nal tratfic. Both of 

these experiments failed. We had to reverse them within two weeks, but they had 

already caused severe backups. 

Many people claim that UP fired SP's experienced managers in the 

HousH)n area. That is not true. We lost a number of experienced managers, because 

some left by choice long belore we made any personnel decisions and because BNSF 

hired a number of them from us. Many months after the merger, senior UP and SP 

operating t)fficials in each region met lo decide how to staff management positions 

throughout the system, including the Houston area. Oar goal was to find the best 

qualified people from either company for every position. Where there were redundant 

positions, we had lo cht)ose one. Whenever possible, we based t)ur decisions on 

performance e\ aluaiit)ns and assessments ot each officer made by their supervisors. As 

a result ot this process, we offered pt)sitions lo all but five of the SP senit)r managers 

and all but )ne of the UP managers. Those five are the only SP operating officers in the 
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Houston area who did not receive offers to remain in Houston. We offered these people 

managerial positions elsewhere tm the railroa.. Fhe majority of the operating officers in 

Houstt)n after this prt)cess were experienced SP officers. 

The service crisis reached its most severe point during late summer and 

early fall t)f 1997. In the latter part of October. ht)wever, the situation was improving 

steadily. Our CEO, Dick Davidson, was optimistic that that improvement would 

continue. 

We made the judgment, which 1 still believe was correct, tnat the only 

way to be sure that we could get out of the service crisis and also be certain that it 

would not recur on the vulnerable SP facilities, was to proceed with implementing the 

merger. In November, we ttiok the c.-.sential step of implementing UP's TCS system on 

SP. We had trained people in advance of this change, but to learn any new computer 

prtigram pet)ple need to use it. T he implementation prt)cess resulted in a period of about 

60 to 90 days during which servic deteriorated again. We lost cars, cars went to the 

wrong yards, cars that we thought were empty turned out to be loaded and vice versa. 

As SP em ioyees began to use the new system and to apply il more effectively, the 

railroad again started lo recover during January. 

The final major transition was the move to directional running at the 

beginning of l ebruary. T his was ihe most sweeping operating change ever attempted at 

one time by an American railroad. Frt)m southeastern Misst)uri all the way down to 

Housion. every train operation, every yard activity, and every train block had to be 

changed. Crews had to operate on new tracks. Yards performed new functions. New 
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trains were created. Like any major change, this one caused another round of 

disruption. By the ei.J of March, however, we saw very significant and steady 

improvements. By April, we knew we had turned the corner. 

F. Allegations of Discrimination 

I read with dismay the many assertions that UP "discriminates" against 

Tex Mex trains or lhat we mishandled BNSF trains or cars. Those claims are untrue. 

I want to assure the Surface Transportation Board and all other parties that 

it is Union Pacific policy to treat all tenant rail operations equahy with our own on all 

joint facilities. I believe lhat we have applied that policy consistently and effectively. 

In my t)pinion, the allegations of discrimination and mishandling are a combination of 

recollections of our severe service problems months ago, opportunism by our com

petitors who want the government to give them our traffic, and natural and almost 

universal tendency lo believe lhal landlord railroads are preferring their t)wn business. It 

is important for tenants to manage their own operations as they would on their own 

railroads, but UP and ils people treat them fairly. 

We encourage the Board and its staff to talk directly to our train 

dispatchers and their supervisors. Those train dispatchers are professionals who, like 

train dispatchers throughtjut the country, want more than anything else to get trains off 

their railroad, lliey do not care whose trains they are. Jerry Wilmoth presents 

automated data showing that we do nt)t discriminate against BNSF and Tex Mex trains. 
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G. Spring Dispatching Center 

BNSF wants UP to move two new dispatching territories from Omaha lo 

the Spring dispatching center. One of the territories is the ft)rmer SP Lutein Subdivision 

between Shreveport and Houston, the "Rabbit" line. The other is UP's Houston-

Longview line. UP agrees that both of these territories should be in the Spring center. 

We will move the Lufkin Subdivisitm into the Spring center on September 28. 

We think it is more important, and in BNSF's interests as well as ours, to 

move other territories to the Spring center beiv)re we bring in the line to Longview. The 

first several miles of lhat line, from Houston lo Spring, are already dispatched out of 

Spring. Fri)m Spring lo Longview is operating directionally, with all trains moving 

away from Housion. .so coordirialit)n between the dispatcher at Spring and the Houston 

dispatcher is ntn very important for the Houston lerminal. We think il is much 

more important it) put our effort into bringing in line segments that deliver trains to 

Houston. 

In additit)n lo the Lufkin Subdivision, on September 28 we will relocate 

the dispatchers for UP's Valley Junction-Houston line and the former SP Hearne-

Houston line lo the Spring center. By the end of January, we plan to bring the Glidden 

Subdivisit)n and the Ennis Subdivision, which include the SP line between San Anlonio 

and Housion, into Spring. The SP line delivers large amounts of traffic to Houston. At 

that time, we also will relocate dispatchers for the Austin Subdivision from Laredo 

through San Anlonio and Austin to the Spring Center. This change is important because 

i; w ill allow us to improve coordination for rock service between Austin Subdivision 
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shippers and consignees throughout the Gulf Coast area. Eventually, we will bring the 

Longview line into the Spring center, but we think our colleagues at BNSF will 

understand why lhal is not our first priority. 

We plan to make one other chai ge in Spring as soon as possible. Based 

on a receni study, we have concluded that the two dispatching positions responsible for 

the Housion lerminal complex, which we designate STOl and ST02 are overburdened. 

We plan to add an ST03 position and reallocate their work among three dispatchers as 

st)on as we can obtain qualified people. We hope to have the ST03 position in place by 

the end of January. 

H. BNSF's Conditit)ns and Housion Conuestitm 

BNSF repeats over and over that a major purpose of its conditions is to 

take traffic out of the HousH)n terminal where our service crisis had its wt)rst impaci. I 

have studied each of the BNSF proposals. I dt) not see ht)w any of them ct)uld have any 

effect t)n the number of cars passing through the Houston terminal complex. One or two 

might cause BNSF to rt)ule fewer cars on ils track ihrough Rosenberg and Algt)a, but 

that track is many miles t)ulside the Houston complex where UP had service problems. 

It is noteworthy that the joint BNSF/UP Ht)uston terminal dispatchers (positions STOl 

and ST02) do not have dispatching control over lhal line. 

The folk)wing chart shows UP's assessment of the effects of each BNSF 

condition on traffic through the Houston complex where UP suffered its problems in 

Houston. In each case, no cars will be added to or subtracted from the complex. 
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Condition Impact on Houston Terminul 

San Antonio-Laredo rights None. Diverts traffic from UP and Tex 
Mex to BNSF through Central Texas; 
might reduce a few cars on Algoa Line, 

Caldwell-Flalonia-San Antonio rights None. Affects routes between Temple 
and San Anlonio only. 

Caldwell-Flatonia-Placedo rights None. Wt)uld reduce traffic on Algt)a 
Line. 

Harlingen-Brownsville rights None. Hundreds of miles st)uth of 
Houston. 

"Neutral switching supervision" Nt)ne. Wt)uld nt)l affeci traffic flt)ws. 

Taylor-Milano rights None. 100 miles northwest t)f Houston; 
Houston traffic would use same route to 
Houston whether or not granted. 

P FRA operation of Clinton Branch None, Would not affect traffic flows. 

Directional rights on UP lines Nt)ne. Ht)Uston routes already 
directional. 

Transfer UP dispatching lo Spring None, Would not affect iraffic flt)ws. 

Rights to use all routes in Housion None. May affect routes through 
Houston, but not iraffic volume thrt)ugh 
Houston, 

One of BNSF's propt)sed conditions would adversely affect Houston traffic 

volumes. When capacity is adequate, UP plans to terminate directional running south of 

Htouston. BNSF asked the Board to preserve its operations on our line between Caldwell 

and Placedo via Flatonia. Those rights would limit our ability to reroute traffic from the 

Rio Grande Valley toward the Midwest, which now mns through Houston, to the bypass 

n)uie ihrough Flatonia. 
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STATEMENT 

OF 

PAUL FAHRENTHOLD 

My name is Paul Fahrenthold. President of Fahrenthold & Associates. Inc. 

I received my B.S. in chemical engineering in 1960 from the University of Texas, my 

M.S. in the same subject in 1%2 from Rice University and my dtKtorate in chemi.stry in 

1966 from ths University of Houston. Also in 1966. I was a Postdoctoral Fellow at 

Florida State University. Before forming Fahrenthold & Associates in 1988, 1 worked in 

both the public and private sectors for over twenty years. After working as a research 

chemist af Texas Eastman Company in 1966-67 and serving as Technical Assistant to the 

President and later Vice President of Calumet Petrochemicals from 1967 to 1972, I held 

numerous technical positions at the U.S. Environmental Protection Agency between 1967 

and 1972, My last position there was Chief t)f Organic Chemicals Branch. After 

leaving EPA, I was a senior consultant at Wtiodward Clyde Consultants (1982-86) and 

Vice President, Waste Management/Water Resources Group (1986-88). 

At UP s request. I conducted a study of changes in capacity and utilization 

of capacity since 1971 at 486 petrochemical facilities in the Gulf Coast area between 

Lake Charles. Louisiana, and Corpus Christi. Texas. To perform this study. I obtained 

information on the production capacity and lt)cation of chemical and petrochemical 

production facilities from the Directory of Chemical Producers ("Directory"), published 

annually by Stanford Research Institute. The Directory is a series of volumes lhat 

identify each facility, its lt)cation. the products prtjduced at lhat facility and its estim .ted 

prt)duction capacity for each product I obtainctl volumes of the Directory for the years 
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1971 through 1997 at Stanford University ChemLstry Library, the University of Hou.stt)n 

Library, Rice University Library, and the library at Texas A&M University. The 

Directory is the leading source of information on the prt)duction capaciiy tif these 

facilities. 

In order to organize the Directory data, I extracted it from the narrative 

form of the Directory and entered it into a spreadsheet. I grt)uped the prt)duction 

capacity data into six geographical areas identified as major chemical production centers: 

Channel view, Ht)u.ston, Beaumont Freeport, Corpus Christi and Lake Charles. 

I performed two adjustments necessary to make the production capacity 

data usable. Over the nearly thirty years of the survey, some plants were st)ld. Where 

possible, I traced the identity of the plant to provide a continuois record of production 

capacity. On rare occasit)ns. the Directory provides prf)duction capacity in short tons, 

gallons, long ions, or other units I converted those Vtjiues lo p )unds per year using the 

proper conversions. In a few instances, the Directory did not contain data for a specific 

iroduct for a specific year at a specific facility. 

These types of plants attempt tt) achieve a consist'jntly high level of 

utilization of their capaciiy. because it is uneconomic to prt)duct: at lower levels t)f 

utilization. In fact, they usually use their facilities at a high level even if the market is 

not available to purchase all the product. 

Information abt)ut the levels of capacity utilization at specific facilities is 

not available and would be commercially sensitive. In the absence of capacity utilization 

data for these facilities, I instead obtained capacity utilization data from the Btiard of 



Governors of the Federal Reserve System for both total U.S. industrial production and 

'̂̂ r individual categories within the chemical industry. These data are available for years 

1967 through 1997. 

The attached graph shows both the changes in aggregate capacity of the 

chemical and petrochemical pn)duction facilities in the Gulf Coast area between 1971 

and 1997 and changes in U.S. industrial capacity utilization. To provide a scale for 

measuring both. I followed the Federal Reserve Board's practice of ntirmalizing data to 

1992, with the baseline set at 100, and ct)mparing the data for other years to that 

baseline. 

As the chart shows, prt)duction capacity rose shaiply from 1975 thrt)ugh 

1979, increasing by approx..nately 25 percentage points compared to the 1992 base. 

U.S plant utilization rose at a similar pace during thtise years. As is characteristic of 

the chemical and petrochemical industries, capacity plateaued between 1979 and 1986. 

before spurting upward again from 1986 through 1989. Based on both my professional 

experience and the.s<' data. I ct)nclude that the chemical and petrochemical indust ie,' pass 

thrt>ugh such growth spurts, when many facilities add capaciiy. Capacity then outstrips 

demand, and capacity plateaus until the next spun. 

Between 1989 and 1993, industry capacity again plateaued. Beginning 

in 1993, the indusir\ .started adding capacity again. Industry capacity rt)se by approxi

mately 15% between 1993 and 1997, with the strongest gains in 1997, Based t)n my 

investigations and reviews of industry press, this capacity expansion has continued at a 

rapid rate into 1998. At the same time, use of capacity - a measure of efficiency - has 
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advanced strongly throughout the economy since 1992, even outstripping grtiwth n 

capacity itself. 



Figure 1. Percent Utilization of Capacity by Year • Industry Percent Capacity 

- Industnal Chemicals & Synthetic Materials 
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AFHRMATION 

I , Paul Fahrenthold, declare under the penally of perjury, lhat the 

foregoing is true and correct. Further, I certify that I am qualified and authorized to 

file this Statement. 

..A 
Executed this /(fi day of September, 1998. 

rmJi 
Paul Fahrenthold 
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VERIFIED STATEMENT 

OF 

HOWARD HANDLEY, JR. 

My name is Howard (Eddy) Handley, Jr. I am employed by Union 

Pacific Railroad Company ("UP") as General Manager-Stmthern Region, with an office 

address of 24125 Aldine Westf ield Road, Spring, Texas 77373, and I have resptmsi-

bility for UP's overall operations in the states of Texas and Louisiana and the southern 

pt)rtion of / rkansas up to Lillie Rock. 

I began my railroading career in 1957 as a switchman-brakeman on the 

Misst)uri Pacific. I entered Missouri Pacific's management training program in 1964 

and was appointed Assistant Traimnaster later that year. I rose through the ranks of the 

Operating Department and eventually became an Assistant General Manager. I served 

for 13 years, from 1981 through 1994, as the General Manager of the Port Terminal 

Railrt)ad Association ("PTRA") in Ht)uston. Fnmi 1994 through October 1997. I was 

a Safety Prt)ject Ctwrdinaior for FRA, ba.sed in Washington, D C. I returned to UP as 

an Assistant General Manager in 1997 and I was promoted to my current position on 

January 1, 1998. 

I have spent most of my professional career in Housion, and I know 

Houston railrt)ads well. 1 managed PTRA for 13 years, transforming it from America's 

mt)st unsafe lerminal railroad to its safest in only a few years Because of my many 

years at Misstiuri Facific and the PTRA, I am thoroughly familiar wUh the UP lines in 

the Housion area. I am also very familiar with the HBT, both because MP used HBT's 

Settegast Yard as its principal switching yard in Houston and because the HBT was, in 



effect, the MP (and later UP) mainline through Houston, connecting our lines from the 

north and east with the Brownsville Subdivision to Corpus Christi and Mexico. Over 

80% of the movements on HBT main tracks are UP trains. Finally, in my recent 

position, I have been responsible not only for operations on UP lines but also on SP's 

extensive routes in the Ht)uston terminal. 

A, Ht)uslon's Rail Network Is Exceptionally Ct)mplex 

The Houston railroad network is one of the most complex and difficult to 

operate in the U.S. It serves the nation's largest petrochemical complex, and it 

temiinates, originates and processes thousands of cars every day. One factor that makes 

the Ht)uston rail ct)mplex very unusual is that it has steadily-expanding industrial base 

of rail-.served carlt)ad shippers. In most other parts t)f the ct)untry, such as throught>ut 

the Rust Bell, the manufacturing base that used carload shipments declined for many 

decades. In Housion, the petrochemical industries and t)ther industries, which ship 

heavily by rail, have been grt)wing steadily, and they continue to grow tt)day, 

Matiy of the.se plants are located along the Hou.stfm Ship Channel east 

t)f central Housion and in the Strang/Bayport Loop area south of the Channel, an area 

SP developed beginning about 30 years ago. Everj' freight car these industries lt)ad, 

whether on PTRA t)r ttn UP trackage in the Strang/Bayport Loop area, moves through 

the heart of Houston. The only connections between these producing areas and the rest 

of the national rail system are within a few miles of downtown. 

Although traffic has grown over the years, railroad capacity in the core 

of the Houston terminal has not kept up. Only in the last year or so have significant 



improvements been made to the main rail routes thrtiugh Houston. With state highway 

funds, trackage on the HBT West Belt was recently realigned to remove a choke point. 

UP has been making a number of improvements to its Ht)uston-area trackage, including 

two new connections at Tower 87, reconstruction of tnckage and general upgrading at 

F.nglewot)d Yard, track constmction at Coady Yard ano installation of thousands t)f ties 

on chemical routes. Until recently, though, the major Houston rail routes looked much 

as they did 15 years ago. 

Another feature lhat makes the Houston terminal difficult tti tiperate is that 

there are no grade-separated rail crt)ssings. In the entire Houston terminal, there is not 

a single lt)cation where one mainline track crosses another different grades At 

Englewood Yard, the hump is elevated above the HBT East Belt below, but the Ea.it Belt 

crosses the SP mainline at grade just north of the hump. Otherwise, every track that 

crosses ant)ther docs so at grade. 

The rail lines in central Houston are interwoven like a pretzel. 

A train using almost any route ihrough Hou.iion mu.st cro.ss or intersect other mainlines 

every few miles. The most difficult route is probably the HBT East Bell, which in tiie 

course of about 15 miles from south to north crt)sses the GH&H mainline between 

Houstt)n and Galveston, intersects the Bt)oth Yard Lead, crt)sses the SP Galveston 

Subdivision, joins wilh PTRA's North Yard Lead and UP's Baytown Subdivision, 

crosses UP's Sunset Route mainline at Tower 87, passes the entrance to Settegast Yard, 

joins with the UP Beaumont Subdivision and crosses the UP Luflcin Subdivision before 

ending at Belt Junction, At every one of these bu.sy crossings and intersections, one 



train may be delayed by another at any time of day. Other lines in the complex have 

fewer crossings, but high risk of delay. 

Most of the mainlines through Houston also serve numerous industries, 

with industry tracks often diverging from the mainlines directly into the plants. In many 

other terminals, the railroads have built more switching leads or drill tracks in industrial 

areas, so they can switch industries without interfering with ihrough movements. In 

Houston, industry switching is more likely to dismpt mainline operations. On the HBT 

East Bell, it is often difficult to coordinate industry switching with transfer moves and 

through train operations. 

I have had the opportunity tt) provide familiarization tours to a number of 

visitors to Housion. especially in the last year. The Houston area track network is so 

complex that it is very difficult for newcomers to grasp it. Thc best way lo see it is 

fw'i) the air, Frt)m the air, Ht)uston is a maze of tracks with trains moving in every 

direction all day and night. I am tt)ld that only the s .ilhwest side t)f Chicagt) comes 

clt).se to matching the network i)f tracks and operational coniplexity of the Houston 

terminal. 

B. PTRA 

1 am. of course, extremely familiar wilh PTRA and its history over the 

last twenty years. KCS, Tex Mex and the other organizations that join them in asking 

for a major expansion of PTRA are very ctimplimentary of PTRA, bui PTRA was not 

always so successful. When 1 became G/'neral Manager of PTRA in 1981. thc railrt)ad 

was in poor physical condition. It was under-maintained and safety performance was 



inadequate. PTRA s injury rate was high with 187 reported injuries in 1980, and there 

were many derailments due U) human factors and track conditions. When I arrived on 

the property. PTRA's safety record ranked 24th out of 24 terminals and switching 

carriers in the U.S. 

At the time, tie Port of Houston had final approval of all investments 

in PTRA. The Port of Houston did not want to make major investments in the PTRA, 

because it had to fund investments out of ils revenues. Because of the PTRA's condi

tion, the member line railroads negotiated an agreement with the Port of Houston to take 

over the funding of upgrading and expanding the PTRA facilities. That is why the Port 

of Houston has not been a member of the FTRA Board of Operations for 15 years. 

The PTRA turned around quickly, /.fter my firsi year as General 

Manager, we wtin the Harriman award as the most impn)ved railrt)ad in our class. A 

year later, we won an E. H. Harriman safety award. Over the next few years. PTRA 

won the bronze, silver or gold Harriman medal for our category every year from 1982 

through 1990. 

The linehaul '•ailroads were willing to keep our operating budget at a 

stable level. As we reduced PTRA s operating expenses and expansion, we began to 

save cash, which we then used for track maintenance. Tha* is why PTRA is in excellent 

physical condition today. 

Because of this history, I have some concems about the Port of Houston's 

desire to resume a comprehensive management role at PTRA. The Pt)rt"s interests are 

not always the same as those of the railroads serving Houston or of their shippers. The 



Port is also a customer of the PTRA, as it is trying to increase its intermodal shipments 

to and from its newly-enlarged container facility at Barbours Cut and a future Bayport 

tacility. 

UP and BNSF have agreed lo invite the Port to participate in PTRA 

management on the condition that it not vote on investments and rates. The Port should 

be excluded from those vt)les because, under PTRA By Laws, any action can be taken 

only by unanimous vote. That would give the Port veto power over any decision on 

which it can vote. I have no such concerns about Tex Mex's f i l l membership because it 

does not have the Pt)rt's pt)tentially-conflicting incentives, and I understand that BNSF, 

Tex Mex and UP have reached agreement on Tex Mex membership. 

Over the years PTRA has established a reputation for providing gt)od 

service to its custtimers. It deserves its reputation. PTRA's rcputatitm for service to 

its shippers results partly from its ability to prevent tutal gridlock by refusing inbound 

traffic. When the PTRA gels badly congested, it pushes the congestion back to the UP 

and BNSF. 

PTRA prevents it.self from being overwhelmed by scheduling every 

inbound movement for a specific time slot. PTRA conducts a conference call with the 

line-haul railroads in Houston every eight ht)urs. During those calls, PTRA assigrs time 

slots to arriving trains and transfer jobs. If PTRA is unable to take traf fic, it will not 

assign a skit. Many times this spring, PTRA could not take or would limit inbtiund 

traffic, and it frequently refuses to take or delays a particular movement. PTRA refused 



to accept more than one track ful! of cars from Englewood Yard this spring, even when 

Englewood had hundreds of cars switched and ready to move to PTRA. 

When UP was having serious problems with PTRA rejecting our traffic 

this spring, we started keeping records. Our records confirm that PTRA was not able to 

take our traffic on many tKcasions. For example, PTRA is supposed to send an engine 

to Englewood Yard every morning to pull cars for PTRA's North Yard. Usually PTRA 

sent the engine lo Englewood, but il did nt>t on a number of iastances, leaving the cars 

in Englewood. UP also makes three deliveries to the PTRA every day. in addition to 

del ivering a thrt)ugh train from Pine Bluff. Since March, we have been ready, willing 

and able to make those deliveries virtually witht)ut fail, but PTRA sometimes was unable 

to accept them, forcing us to hold cars in our yards. It sometimes was unable to accept 

our trains from Pine Bluff, which forced us to leave the trains in sidings on our 

mainlines or to store them in our yards. 

When PTRA gels in serious trouble, it .sometimes even refuses to honor 

the slot! it assigns. One of the more disruptive examples of this t)ccurred less than twt) 

months ago, PTRA had agreed in a conference call on July 28th to take BF.'SF train 

AMAPTRl-26, which was arriving from Amarillo, in a 6:30 p.m. slot. It was important 

for BNSF to deliver the train on time, because the BNSF crew was fo mn out of time 

under the federal Hours of Service Law at 7:15 p.m. The BNSF train arrived right on 

time. It went by Wer.t Junction at 5:20 p.m. and Tower 81 (also knowr as T&NO 

Junction) at 6:00 p.m., reaching Basin Yard at 6:30 p.m. for delivery to PTRA. 
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PTRA was unable to take the train. The crew then "died" under the 

Hours of Service Law at 7:15 p m When the crew died, the train was stuck on the 

HBT East Belt mainline t)f the at Basin Yard, blocking one of two main tracks of the 

most congested rail line in Houston. 

BNSF sent its Job 209 crew from South Yard to the train at 11 p.m. 

PTRA was unable to accept the train for the next tour hours, causing this crew to run 

out of time under the Hours of Service Law at 3 a.m. without ever having moved a 

wheel. The train still blocked the East Bell mainline. 

BNSF again recrewed the train with its Jt)b 335, i)n duty at South Yard at 

7 a.m. This third BNSF crew boarded the train at 7:30 a.m., and PTRA finally allowed 

it to move at 9:15 a.m. For almost 15 hours, the BNSF train, through no fault of BNSF 

or UP, blt)cked one of HBT's mainlines. 

This situi'tii)n might cause someone wht) did noi knt.'W what was 

happening to think that UI' is inismanaged and does not knt)w how lo run a railn>ad. No 

railroad wants U) blo.ck a mainline for almtist fifteen hours. But UP was the innocent 

bystander in this situation. The train did not belong to UP. and UP dt)es nt)t comrol 

PTRA s decisions. This example is not unique. 

When we complained to PTRA management earlier this year about 

PTRA s unusual inability to take trains and cars, or about its failure to pick up cars at 

Englewtwd, PTRA tried lo blame us. It tried to tell us that it does not accept our cars 

becau.se we are not picking up cars from the PTRA. We have kept records of that, too. 


