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Union P a c i f i c Corp., a l . 
-- Control and Merger --

Southern P a c i f i c Corp., et a l . 
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Burlington Northern and Santa Fe Railway Company • 
- Ap p l i c a t i o n f o r Additional Remedial Conditions 

Regarding Houston/GulE Coast Area 

[HOUSTON/GULF COAST OVERSIGHT] 

ARGXIMENT ST7MMARY OF 
BROWNSVILLE & RIO GRANDE INTERNATIONAL RAILROAD 

Pursuant to the Board's Decision No. 8 i n the above-

captioned proceeding, Brownsville & Rio Grande I n t e r n a t i o n a l 

Railroad ("BRGI") submits the following w r i t t e n argument summary 

i n l i e u of o r a l presentation. 

BRGI's i n t e r e s t s i n t h i s proceeding are closely l i n k e d 

to two p a r t i c u l a r portions of The Burlington Northern and Santa 

Fe Railway's ("BNSF") requests f o r a d d i t i o n a l remedial conditions 

as set f o r t h i n BNSF's Sub-No. 29 f i l i n g s . S p e c i f i c a l l y , BRGI 

wholeheartedly supports BNSF's proposal f o r improved operations 

and competition i n the Brownsvilie/Harlingen area. (Included i n 

BNSF's request i s the proposal that BRGI serve as BNSF's agent 

f c r a l l t r a f f i c south of Harlingen, TX an element of BNSF's 

proposal t h a t i s c r u c i a l to the e f f i c i e n t and competitive 

movement of t r a f f i c between Mexico and the Port of Brownsville.) 



BRGI also supports BNSF's request cor pertnanent b i - d i r e c t i o n a l 

overhead trackage r i g h t s on UP's Caldwell -Flatonia-Placedo l i n e . 

In t h i s argument summary, BRGI wishes b r i e f l y to 

coirrment upon the circumstances warranting expeditious Board 

action to improve r a i l competition and e f f i c i e n t service i n the 

v i c i n i t y of the Brownsville-Matamoros i n t e r n a t i o n a l gateway. 

A product of BNSF's settlement negotiations w i t h UP 

during the ear l y phases of the origina-i UP-SP merger proceeding 

was an agreement permitting BNSF trackage r i g h t s access to 

Brownsville, including d i r e c t access to the Port of Brownsville 

(via a connection w i t h BRGI) and the Mexican r a i l r o a d system 

(TFM) at Brownsville/Matamoros. BRGI and the shippers located 

w i t h i n the Port of Brownsville expected d i r e c t service from BNSF, 

but t h i s has not yet materialized. The Board i s probably well 

aware that t h i s i s , to BRGI's knowledge, the only instance where 

BNSF has not i n s t i t u t e d trackage r i g h t s operations where i t has 

been permitted to do so under the UP-BNSF settlement agreements.' 

^ BNSF has made clear throughout these proceedings that 
i t regards trackage r i g h t s service to various " 2 - t o - l " points, 
including Brownsville, as f a r preferable to haulage r i g h t s 
access. For UP to assert, i n e f f e c t , that BNSF haulage access to 
the Brov.-usville area i s "good enough" and that BNSF can be 
competitive on the basis of i t s haulage r i g h t s access alone 
misses the p o i n t . BNSF recognizes that i t s physical presence i n 
t h i s market area w i l l ensure the most robust l e v e l of 
competition, and i t had always contemplated converting i t s 
haulage r i g h t s access to trackage r i g h t s as soon as pract i c a b l e 
to maximize competition. Indeed, BRGI has expected that BNSF 
would, at the very least, compete f o r bridge t r a f f i c between the 
Port of Brownsville and TFM at Matamoros, but i n t h i s regard BNSF 
has not yet had the opportunity to prove i t s e l f a competitor. 
UP's operating practices i n the Brownsville area have thus f a r 
thwarted BNSF's goals, and have therefore f r u s t r a t e d BRGI's and 
the Port of Brownsville's expectations. 



E a r l i e r i n t h i s proceeding, Larry Cantu (BRGI's President and 

Chief Operating Ofricer) submitted v e r i f i e d statements on behalf 

of BRGI and the Port of Brownsville which made clear how BRGI and 

the Port of Brownsville have, post-merger, f a i l e d to secure the 

le v e l of r a i l competition that BNSF's actual, physical presence 

i n the area could ensure. 

BNSF has, i n Sub-No. 29, o u t l i n e d an operating proposal 

f o r the Harlingen/Brownsville area that w i l l ensure genuine r a i l 

competition. BRGI supports BNSF's proposal f o r a number of 

reasons, but p r i m a r i l y because i t turns out that, i n t h i s case, 

the UP-BNSF settlement agreements have f a i l e d to l i v e up to t h e i r 

b i l l i n g and must be r e v i s i t e d and adjusted. Since BNSF and UP 

seem unable promptly to address and resolve t h i s instance where 

the UP-BNSF settlement agreement has f a l l e n short of i t s goal, i t 

may be up t o the Board to impose new conditions. BRGI's e a r l i e r 

testimony i n t h i s proceeding establishes why and how BNSF's 

proposal would improve operations generally through the 

Brownsville-Matamoros i n t e r n a t i o n a l gateway, and how i t would 

ensure f o r BRGI and i t s shippers a competitive r o u t i n g option f o r 

t r a f f i c t o and from TFM at Matamoros. Indeed, BRGI operations 

are the centerpiece of BNSF's proposal f o r Brownsvilie/Harlingen. 

BRGI i s ready, w i l l i n g and able to do i t s part to implement the 

essential operations that BNSF contemplates i n i t s request to the 

Board. 



BNSF'S proposal f o r Harlingen/Brownsville operations 

would not only ensure a meaningful, f u l l y competitive BNSF 

presence i n the lower Rio Grande Valley, but i t would permit a 

t r u l y l o c a l operation (BRGI) -- alteady well versed m the unique 

requirements of trans-border r a i l operations -- t o assume 

r e s p o n s i b i l i t y f o r the handling of BNSF t r a f f i c to and from both 

Mexico and the Port of Brownsville. BNSF's proposal would aid 

e f f i c i e n t operations i n the area, because i t would enable BRGI to 

make expanded use of e x i s t i n g Port f a c i l i t i e s t o expedite and 

otherwise improve customs and USDA inspections and clearance f o r 

trans-border t r a f f i c . I t would have the i n c i d e n t a l but 

b e n e f i c i a l impacts of expanding the operations of a lower-cost 

short l i n e operator, increasing the use of Port i n f r a s t r u c t u r e 

(rather than necessitating otherwise avoidable c a p i t a l 

expenditure by ei t h e r BNSF, UP, or both), ana reducing both the 

cost and t r a n s i t times f o r t r a f f i c moving between the Port of 

Brownsville and TFM.̂  

UP has represented to the Board that i t i s w i l l i n g to 

discuss w i t h BNSF (and presumably also with BRGI) c e r t a i n 

arrangements consistent w i t h BNSF's operating proposal f o r the 

Harlingen/Brownsville area. However, UP has gone so f a r as to 

i n c o r r e c t l y claim that the counter-proposal i t has issued to BNSF 

^ BRGI notes that UP and BNSF, as large Class I c a r r i e r s , 
are both oriented toward longer distance hauls. As a r e s u l t , 
neither i s the ideal choice to serve as an intermediate switching 
or "bridging" c a r r i e r between TPM and BRGI. On the other hand, 
BRGI brings to i t s operations the experience of a terminal short 
l i n e c a r r i e r superbly s i t u a t e d f o r such short-haul service. 



and BRGI "should moot... BNSF's condition proposal." UP/SP-356 

at 12, While BRGI i s pleased that UP i s apparently w i l l i n g to 

negotiate w i t h BNSF and BRGI regarding Harlingen/Brownsville 

operations, BRGI regards UP's counter-proposal as on overture to 

fu r t h e r negotiations, which have not yet taken place.^ 

BNSF has already pointed out that UP misunderstood at 

least a part of BNSF's proposal, especially where UP i n c o r r e c t l y 

assumes that both BRGI and BNSF would operate separately south of 

Harlingen, TX, when, i n f a c t , BRGI w i l l handle a l l BNSF t r a f f i c 

as BNSF's agent. Further, UP i n c o r r e c t l y asserts that i t 

provides "bridging" services between TFM and BRGI according to 

some agreed-upon "methodology," and i t argues that BNSF should 

r e f r a i n from entering i n t o any separate agreement w i t h BRGI for 

any competing bridging service that BRGI might consider 

providing. See, UP/SP-358, V e r i f i e d Statement of Gary Norman at 

26 and supplemental attachment. To BRGI's knowledge, there i s no 

such "bridging" charge methodology. There i s only a switching 

charge, negotiated from time-to-time with UP, that i s cu r r e n t l y 

high enough to force s i g n i f i c a n t amounts of t r a f f i c to trucks. 

^ BRGI an t i c i p a t e s that, i f the p a r t i e s can negotiate an 
agreement, i t w i l l require greater s p e c i f i c i t y than that 
contained i n Mr. Jonn Holm's (UP) two-page l e t t e r of Septettiber 5, 
1998, addressed to Larry Cantu (BRGI) and R o l l i n Bredenberg 
(BNSF). Thus, i f there i s s t i l l room f o r a negotiated 
settlement, and BRGI believes that there may be, the Board should 
not act to impose the general conditions set f o r t h i n UP's 
counter-proposal l e t t e r . I n any event, BRGI cannot stress enough 
that i t believes any settlement lacking the f u l l compliment of 
proposed BRGI agency operations w i l l unnecessarily perpetuate 
i n t e r n a t i o n a l gateway g r i d l o c k and UP's e x i s t i n g c o n t r o l over 
t r a f f i c between Mexico and the Port of Brownsville. 



I n a d d i t i o n , UP's e f f o r t s to persuade BNSF not t o o f f e r any 

competitive bridging service between TFM and BRGI i s precisely 

the sort of anti-competitive behavior that BNSF's service i n the 

area was supposed to address. 

F i n a l l y , while UP's counter-proposal t o BRGI and BNSF 

(as contained i n Mr. Holm's SeptetiUDer 5th l e t t e r ) , i s c l e a r l y a 

constructive step i n the r i g h t d i r e c t i o n , BRGI ob:jects (as we 

understand BNSF does) to UP's adamant refu s a l to permit BRGI to 

serve as BNSF's agent f o r a l l t r a f f i c south of Harlingen. UP 

claims that there i s no le g i t i m a t e basis f o r such an operating 

arrangement. UP, of course, i s wrong. BRGI and BNSF have both 

made clear throughout t h i s proceeding that BRGI's operations 

would aid immensely i n promoting f l u i d operations at t h i s 

gateway, and would hasten BNSF's e f f o r t s to e s t a b l i s h a more 

competitive presence i n the area. As evidence of the proposal's 

legitimacy, the record already r e f l e c t s that BRGI, BNSF, TFM, the 

United States Department of Agri c u l t u r e , the United States 

Department of Transportation, and numerous shippers located 

w i t h i n the v i c i n i t y of the Port of Brownsville support t h i s 

operating arrangement. Only UP opposes i t . 

UP seems to argue that BNSF should not be permitted to 

have BRGI serve as i t s agent, because UP i s barred by i t s 

c o l l e c t i v e bargaining agreements from doing the same thi n g . 

While that may be true t e c h n i c a l l y , UP could presumably t r a n s f e r 

operations south of Harlingen to BRGI by means of a sale, lease, 

or trackage r i g h t s agreement. BNSF, on the other hand, without 



i t s own l i n e s or f a c i l i t i e s i n the Harlingen/Brownsville area, 

lacks the a b i l i t y t o undertake any of these options c u r r e n t l y 

available t o UP. 

While UP's counter-proposal i s a p o s i t i v e step, i t i s 

not the end of the road, nor i s i t the " e x t r a o r d i n a r i l y generous" 

accommodation that UP would have the Board t h i n k i t i s . Instead, 

UP s t i l l seeks to e s t a b l i s h operations i n the Harlingen/ 

Brownsville area on i t s own terms, and i t c l e a r l y seeks t o 

regulate BNSF's competitive access to the Port of Brownsville 

(and BRGI) by urging BNSF to -- (1) decline to provide f o r BRGI 

and i t s customers a l t e r n a t i v e bridging service between TFM and 

BRGI, and (2) accept a "phantom" switching service "methodology" 

fo r BRGI-to-TFM t r a f f i c which would be handled i n exclusive UP 

service. I n the end, UP would rather keep BRGI under i t s thumb 

and delay the i n i t i a t i o n of BNSF trackage r i g h t s operations to 

the area than permit the e f f i c i e n c i e s and enhanced competition 

that would flow from the f u l l implementation of BNSF's proposal. 

In his v e r i f i e d statemient f i l e d w i t h the Board i n t h i s 

proceeding on October 16, 1998, Larry Cantu (on behalf of BRGI) 

stated his support f o r another component of BNSF's request f o r 

add i t i o n a l remedial conditions. S p e c i f i c a l l y , BRGI supports 

BNSF's request f o r pertnanent b i - d i r e c t i o n a l overhead trackage 

r i g h t s on UP's Caldwell-Flatonia-Placedo l i n e . As Mr. Cantu h.is 

already noted, such a condition would aid t r a f f i c flows to and 

from the Brownsville area. 



BRGI i s g r a t e f u l to the Board for p e r m i t t i n g BRGI the 

opportunity to present t h i s w r i t t e n argument summary. We urge 

the Board to act expeditiously to implement those conditions, 

including those discussed i n t h i s argument summary, that not only 

foster the f u l l measure of r a i l competition o r i g i n a l l y 

anticipated at the time the Board approved '.ne UP-SP merger but 

also promote the most e f f i c i e n t transport of r a i l r o a d t r a f f i c 

through i n t e r n a t i o n a l gateways. 

Respectfully submitted, 

Robert A. Wimbish 

Counsel f o r the Brownsville & Rio Grande 
I n t e r n a t i o n a l Railroad 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have, t h i s 14th day of 
December, 1998, served a copy of the foregoing document upon a l l 
parties of record by means of f i r s t class mail, postage prepaid. 

Robert A. Witnbish 
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[Houston/Gulf Coast 
O v e r s i g h t ] 

SUMMARY OF TEXAS UTILITIES ELECTRIC COMPANY'S 
POSITION IN SUPPORT OF BNSF'S REMEDIAL CONDITION NO. 6 

Pursuant t o Oversight Decision No. 8, Texas U t i l i t i e s 

E l e c t r i c Company ("TU E l e c t r i c " ) f i l e s t h i s argument su.Tatiary. TU 

E l e c t r i c i s e. p a r t y of re c o r d i n t h i s Oversight Proceeding. VJe 

subiTiitted a r e b u t t a l statement ("TU E l e c t r i c R e o u t t a l " ) t o the 

Board on October 16, 1998 s u p p o r t i n g B u r l i n g t o n N o r t h e r n and 

Santa Fe Railway Company's ("BNSF") Remedial Ccnd.ttion Request 

No. 6. This request p r o v i d e s : 

I n order t o enable BNSF t o p r o v i d e e f f i c i e n t 
c o m p e t i t i v e o p e r a t i o n s and t o compete v. i t h 
UP, g r a n t BNSF overhead trackage r i g h t s t o 
enable BNSF, should i t determine t o do so, t o 
j o i n the d i r e c t i o n a l o p e r a t i o n s over any UP 
l i n e o." l i n e s i n c o r r i d o r s where BNSF has 
trackage r i g h t s over one, but not both, l i n e s 
i n v o l v e d i n the UP d i r e c t i o n a l f l o w s , i n c l u d 
i n g , s p e c i f i c a l l y , over the F o r t Worth t o 
Dal l a s , TX l i n e ( v i a A r l i n g t o n ) . 

BNSF A p p l i c a t i o n f o r A d d i t i o n a l Remedial C o n d i t i o n s Regarding the 

Houston/Gulf Coast Area a t 14 (dated J u l y 8, 1998) . We f i l e t h i s 

summary, which Decision No. 8 a u t h o r i z e d , t o emphasize t o the 

Board the importance of t h i s m a tter t o TU E l e c t r i c and i t s 

customers. 



SUMMARY 

TU E l e c t r i c was an active party i n the proceedings that 

led to the Board's approval of the merger between the Union 

P a c i f i c Railroad Company ("UP") and the Southern Pac i f i c Trans

p o r t a t i o n Company ("SP"). See Decision No. 44 (served Aug. 12, 

1996). In those proceedings, the Board granted, over UP/SP's 

objections, TU E l e c t r i c ' s requested condition granting BNSF 

trackage r i g h t s over an SP l i n e near TU E l e c t r i c ' s Martin Lake 

Station. I d . at 186. The Board took t h i s action to preserve TU 

E l e c t r i c ' s pre-merger a b i l i t y to obtain r a i l service from two 

competing sets of r a i l c a r r i e r s at TU E l e c t r i c ' s Martin Lake 

Stat i o n . '.'he Board f u r t h e r ordered a d d i t i o n a l trackage r i g h t s i n 

favor of BNSF to permit BNSF to provide service to and from the 

Martin Lake Station on a d i r e c t i o n a l basis, consistent with 

UP/SP's announced d i r e c t i o n a l running plans on l i n e s near the 

Martin Lake Station. I d . 

UP/SP's post-merger actions have necessitated TU 

E l e c t r i c ' s p a r t i c i p a t i o n i n the instant oversight proceeding. 

These actions impact on BNSF's a b i l i t y to provide competitive 

r a i l service to a second TU E l e c t r i c plant -- the Big Brovm 

Station s i t u a t e d near Fair^-''e.ld, Texas. TU E l e c t r i c plans on 

receiving Powder River Basin ("PRB") coal d e l i v e r i e s from BNSF at 

Big Brown. Deliveries are c u r r e n t l y scheduled to s t a r t i n the 

year 2000. BNSF's i n i t i a l l y planned PRB-to-Big Brown route 

includes a segment between Fort Worth and Waxahachie, Texas v/here 

BNSF planned to move TU E l e c t r i c coal t r a i n s over UP-granted 



- 3 -

trackage r i g h t s (see Schematic 1 attached). However, a f t e r the 

UP/SP merger, UP/SP u n i l a t e r a l l y announced i t s plans to operate 

the Fort Worth/Waxahachie l i n e d i r e c t i o n a l l y , with t r a f f i c flows 

going i n a north e r l y d i r e c t i o n . Under t h i s planned configura

t i o n , BNSF would have to move loaded TU E l e c t r i c t r a i n s "against 

the fxow." BNSF has informed TU E l e c t r i c that such an operation 

i s not feasible and, as a consequence, BNSF's only s u b s t i t u t e 

r o u t i n g option i s to move loaded TU E l e c t r i c coal t r a i n s over a 

Dallas Area Rapid Transit ("DART") l i n e (see Schematic 2). DART 

i s the high speed comrruter r a i l c a r r i e r serving the greater 

Dallas-Fort Worth area. BNSF has fu r t h e r informed TU E l e c t r i c --

and the Board' -- that running the coal t r a i n s over the DART l i n e 

w i l l create s i g n i f i c a n t operating d i f f i c u l t i e s f o r BNSF. 

TU E l e c t r i c has conducted i t s own, independent i n v e s t i 

gation of UP's d i r e c t i o n a l running plans i n the Dallas-Fort Worth 

area. The re s u l t s of t h i s i n v e s t i g a t i o n are set f o r t h i n che 

expert testimony appended to TU E l e c t r i c ' s r e b u t t a l submission. 

The r e s u l t s of our i n v e s t i g a t i o n conf-^rm the grim p i c t u r e pre

sented by BNSF. Any BNSF e f f o r t s to run TU E l e c t r i c coal t r a i n s 

"against the flow" on the Fort Worth/Waxahachie l i n e w i l l create 

huge operational problems for BNSF. TU E l e c t r i c Rebuttal at 4. 

BNSF's DART route option i s also a t e r r i b l e one fo r TU E l e c t r i c 

(and other s i m i l a r l y situated shippers). Common sense teaches 

that running f r e i g h t t r a i n s over a busy commuter r a i l l i n e i s not 

See, e.g. , DNSF Application f o r A d d i t i o n a l Remedial 
Conditions, V.S. Hord at 19. 
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a sound t r a n s p o r t a t i o n s o l u t i o n . TU E l e c t r i c ' s expert testimony 

confirms t h i s obvious conclusion. TU E l e c t r i c Rebuttal at 3-4. 

BNSF recognizes that i t has no e x i s t i n g marketplace 

solutions to respond to UP/SP's new d i r e c t i o n a l running plans. 

Accordingly, BNSF has asked the STB i n i t s Request No. 6 to grant 

i t trackage r i g h t s on UP's l i n e between Dallas and Fort VJorth. 

With t:hese trackage r i g h t s , BNSF w i l l be able to serve Big Brovm 

on a "with the flov/" move.ment and avoid the DART l i n e (see 

Schematic 3). 

TU E l e c t r i c supports BNSF's trackage r i g h t s Request No. 

6.̂  Granting that request w i l l allow BNSF to provide a viable 

routing for TU E l e c t r i c ' s Big Brown coal t r a i n s . Granting t h i , ^ 

r e l i e f i s also consistent wi t h the Board's p r i o r r u l i n g i n 

Decisio.n No. 44 in v o l v i n g TU E l e c t r i c ' s Martin Lake Station. 

There, the Board c a r e f u l l y c r a f t e d an order that provided BNSF a 

"with the flov/" route to TU E l e c t r i c ' s Martin Lake Station. 

Conversely, f a i l u r e to grant t h i s request w i l l s i g n i f i c a n t l y 

impede BNSF's a b i l i t y to provide e f f i c i e n t service to TU Elec

t r i c ' s Big Brown Station -- a r e s u l t that i s t r u l y u n f a i r to TU 

E l e c t r i c , and unnecessary. 

UP/SP does not dispute the operating problems that i t s 

d i r e c t i o n a l running plans i n Dallas-Fort VJorth w i l l cause to 

^ Other coal shippers impacted by UP's d i r e c t i o n a l 
running plans i n the Dallas-Fort Worth area include Houston 
Lighti n g & Power Com.pany, Texas Municipal Power Agency and 
Entergy Services, Inc. Eacn of these shippers has f i l e d s tate
ments supporting BNSF's R.:iquest No. 6. See BNSF Rebuttal Evi
dence and Argument, Attachment 4 (dated Oct. 16, 1998). 
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BNSF, and shippers l i k e TU E l e c t r i c . Ul,SP asserts, however, 

that i t can run i t s r a i l r o a d and deal w i t h the Houston/Gulf 

Coast service issues -- i n an:, way i t sees f i t . See TU E l e c t r i c 

Rebuttal at 6-7. Such an approach i s not i n the public i n t e r e s t 

The Board needs to insure that UP's implementation of the UP/SP 

merger as wel l as i t s response to the Houston/Gulf Coast 

c r i s i s ^ - does not create a huge new set of operating problems. 

Granting BNSF's Request No. 6 w i l l help achieve t h i s objective. 

Respectfully submitted, 

By: John W. McReynolds 
Worsham, Forsythe, Samples & 

Wooldridge 
1601 Bryan Street 
30th Floor 
Dallas, TX 75201 
(214) 979-3000 

John H. LeSeur C^*^^^ G j t ^ ^ 
Christopher A. M i l l s 
Andrew B. Kolesar I I I 
Slover Sc. Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 2 003 6 
(202) 347-7170 

Attor.."iys f o r Texas U t i l i t i e s 
Dated: December 14, 1998 E l e c t r i c Company 

- TU E l e c t r i c notes that UP/SP's i n s t i t u t i o n of direc
t i o n a l running schemes i n the Dallas-Fort Worth-Houston r a i l 
c o r r i d o r i s a d i r e c t r e s u l t of t h i s merger, as well as UP/SP's 
e f f o r t s to ease congestion i n the Houston/Gulf Coast area through 
r e s t r u c t u r i n g of i t s Texas operations. See, e.g., UP/SP Railroad 
Merger Application, Vol. 3, V.S. King/Ongerth at 43, 126-28 (Nov. 
30, 1995) . 
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Assuming UP's Directional Running From Waxahachie to Fort Worth 

'^oPRB 

Fort Worth 

LEGEND 

Rail Line _ 

Direction of 
TralTic Movement 

Miles (.30.6) 

(40.7) 

(30.1) 

To Big 
BrowD Station 



Schematic 3 

) ^ ) 

Schematic of BNSF's Potentia! Movement Using 
Reguested Trackage Rights Over UP Between Fort Worth and Dallas 
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CERTIFICATE OF SERVTCE 

I hereby c e r t i f y that t h i s 14th day of December, 1998, 

I have caused a copy of the foregoing Summary of Texas U t i l i t i e s 

E l e c t r i c Company's Position i n Support of BNSF's Remedial Condi

t i o n No. 6 to be served v i a f i r s t - c l a s s mail, postage-prepaid, 

upon a l l p a r t i e s of record to t h i s proceeding. 

John H. LeSeur 
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D 0 N E I A N C IE A r , 

WOOD & MASER, P.C. 

May 28. 1998 

//n/) J Delivery 
Vernon A. Williams. Secretary 
Case Conlrol Unit 
ATTN: STB Finance Docket No. 32760 fSub-No. 26) 
Surface Transportation Board 
1925 K StreeL N.W. 
Washington. DC 2042.3-0001 

Re: STB Rnance Docket No. 32760 (Sub-No. 26) 
Union Pacific Corporation, el al.,-Control and Merger-
Southern Pacific Rail Corporation, et al. 
Houston/Gulf Coast Oversii>lxt 

Dear Secretary Williams: 

Earlier today tliis office filed a Summary of Oral Argument in Support of Dow's 
Request for Additioual Conditions in the above-referenced proceeding. We inadvertently 
omitted the Certiiicate of Service from the copies that were submitted to the Board. 
However, copies of that filing (including the Certificate of Service) were served on all 
parties o*' record in the proceeding. 

Enclosed are an original and twenty-five copies of the Certificate of Service which 
should have accompanied the filing. Please accept these and attach thcrn to the Summary 
of Oral Artiumenl described above. 

We regret the oversight. 

Sincerely yours. 

Susan B. Urban 
Paralegal 

Enclosures 

cc: All parties of record 

ATTOSNEVS AND CCjNSEtOtS AT lAW 

1100 New York Avenoe, Suite 750 N W, Waŝ  ngwfi, D C 2C005-393i, Tel 202-371.9500 fax: 202-371 WW 



CERTIFICATE OF SCRVICE 

1 hereby certify that 1 have on this fourteenth day of December, 1998, served one 

copy of SUMMr\RY OF ORAL ARGUMENT IN SUPPORT OF DOW'S REQUEST FOR 

AL'OrriONAL CONDITIONS by regular U.S. mail, postage prepaid, upon each of the 

parties of record, in accordance with the Board's rules of practice. 

Susan B. Urban 



STB FD 3276^ (Sub 26) 



R K A , C R O S S «& A U C H I N C L O S S *'t{; y-' 

LAW OFFICBH " ^ ^ ^ ^ / l ^ f 

SUITE 5 7 0 

1707 n STKKET. N W ""'^^^flilrt, 
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December 14, 1998 

Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 "K" Street, N.W. 
Washington, D.C. 20423-0001 

RE: STB Finance Docket No. 32760 (Sub-Kos. 26 
Union Pacific Corp.. et a l . -- Control and Merger — 
.Southern Pacific Corp.. et a l . 

[Houston/Gulf Coast Oversight] 

Dear Secretary Williams: 

I n a f i l i n g £ ibmitted t h i s morning i n the above-
captioned proceeding, the undersigned (counsel f o r the 
Brownsville & Rio Grande I n t e r n a t i o n a l Railroad -- "BRGI") 
inadvertently omitted his address and telephone number from the 
signature page of that document. 

To address t h i s om.ission, counsel f o r BRGI submits 
herewith an o r i g i n a l and twenty f i v e copies of the revised 
signature page, which includes the business address and phone 
nun-iier of BRGI's counsel. 

Sincerely, 

Robert A. wimbish 

Counsel f o r Brownsville & Rio Grande 
I n t e r n a t i o n a l Railroad 

Enclosure 

cc: A l l p a r t i e s of record 



BRGI i s g r a t e f u l to the Board f o r p e r m i t t i n g BRGI the 

opportunity t o present t h i s w r i t t e n argument summary. We urge 

the Board t o act expeditiously to implr,ment those conditions, 

i n c l u d i n g those discussed i n t h i s argument summary, that not only 

f o s t e r the f u l l measure of r a i l competition o r i g i n a l l y 

a n t i c i p a t e d at the time the Board approved the UP-SP merger but 

also promote the most e f f i c i e n t transport of r a i l r o a d t r a f f i c 

through i n t e r n a t i o n a l gateways. 

Respectfully submitted. 

ffJ.J-/^ 2^,1 : J 
Robert A. Wimbish 
Rea, Cross & Auchincloss 
1707 L Street, N.W. 
Suite 570 
Washington, D.C. 20036 
(202) 785-3700 

Counsel f o r the Brownsville & Rio Grande 
In t e r n a t i o n a l Railroad 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y thac I have, t h i s 14th day of 
December, 1998, served a copy of the foregoing document upon a l l 
p a r t i e s of record by means of f i r s t class mail, postage prepaid. 

Robert A. Wimbish 

8 
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Honorable Vernon A. Wi l l i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
Room 711 
i925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

Re: Finance Docket No. 32760 
a n d R e l a t e d Sub-Dockets 

(Sub-No. 26) 

Dear Secreta:'.-y W i l l i a m s : 

T h i s responds t o the l e t t e r of December 16 from Mr. 
M u l l i n s , counsel f o r KCS, t o the Chairman. Continuing a p a t t e r n 
of r e c k l e s s , f a l s e a s s e r t i o n s (e.g.. h i s a s s e r t i o n i n r e p l y a t 
Tuesday's o r a l argument t h a t the re c o r d does not c o n t a i n s t u d i e s 
p r o v i n g t h a t UP r a t e s have f a l l e n since the merger, when the 
rec o r d i s p e r f e c t l y c l e a r t h a t such stud'i'^s are contained i n 
E x h i b i t E t o our annual o v e r s i g h t f i l i n g s ) , Mr. K u l l i n s a s s e r t s 
i n t h i s l e t t e r t h a t "UP's counsel seemed t o know the scope and 
e x t e n t " of n e g o t i a t i o n s between BNSF and Tex Mex, "mentioning i t 
[ s i c ] s e v e r a l times." This i s a b s o l u t e l y f a l s e . I f i r s t l e a r n e d 
of such n e g o t i a t i o n s from Mr. Weicher's statement a t the o r a l 
argument, and 1 responded v i t h a c a t e g o r i c a l "No" t o a s p e c i f i c 
q u e s t i o n from the Chairman as t o whether UP was i n v o l v e d i n such 
n e g o t i a t i o n s . I , and UP, have no knowledge c f such n e g o t i a t i o n s 
o t h e r than what Mr. Weicher s a i d at the o r a l argument. Nor, 
se c o n d a r i l y , d i d I mention them "several times," as Mr. M u l l i n s 
says; I mentioned them once, i n e x p l a i n i n g why, c o n t r a r y t o Mr. 
Weicher's suggestion, the existence of any such n e g o t i a t i o n s 
p r o v i d e d no b a s i s f o r d e f e r r i n g d e c i s i o n on BNSF's Laredo 
trackage r i g h t s request. 

S i n c e r e l y , 

'1 

Arvid E. Roach/l I luH....^ 

A t t o r n e y f o r Unic-j P a c i f i c 
R a i l r o a d Compa.iy 

cc: Hon. Linda J. Morgan 
Hon. Gus A. Owen 
A l l P a r t i e s of Record 



STB FD 32760 (Sub 26) 12-q-98 D 192459 



B R A C E W E L L & P A T T E K S O N , L.L.P. 
I REGISTERED LIMITED LIABILITY PA.TNEBSHLP 

A T T O R N E Y S AT LA'.V 

2 0 0 0 K S T R E E T N W S T E B O O 

W A S H I N G T O N DC 2 0 0 0 6 - I 8 7 2 

2 0 2 6 2 6 S e O D J 

FA> 2 C ^ A . « 4 l a z s ; . r 8 f a r y 

DtC 0 1 1998 December 1,1998 

ran o! 

Office of the Secretary 
Case Controi Unit 
ATTN; STB Finance Docket No. 32760 (Sub-No. 26) 
Surface Transfvortation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

S O U T H T O W E R P E N N Z O I L P L A C E 
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4 3 B R O O K S T 
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4 4 71 3 S 5 3 3 3 0 

Re: STB Finance Docket No. 32760 (Sub-No 26), Union PaciPc 
Corporation ei a/ -Control and Merger-Southern Pacific Corpcration 
et al [Houston/Gulf Coa-st Qversiahtl 

Dear Mr Secietary: 

In accordance with Decision No. 7, served Noveinber 23, 1998 in this proceeding. 
Capital Metropolitan Transportation Aulhority ("CMTA") hereby notifies the Board that it 
intends to participate in the oral argument scheduled for December 15. CMTA understands 
lhat as a party having requested affirmative relief, it will be allotted 5 minutes of time for 
argument. 

Copies of lliis dorument have been served upon all parties of record, and also on 
Administrative Law Jud̂ e Grossman. 

Thank you for your attention to this matter. 

Very truly yours, 

Bracewell & Patterson, L.L.P. 

Albert B. Krachman 
Attorney for Capital Metropolitan 
Transportation Authority 
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December 1, 1998 

Offi c e of the Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 3 2 760 (Sub-No. 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

26) 

ORIGINAL 
Re: STE Finance Docket No. 32760 (Sub-No. 26), Union 

P a c i f i c Corporation et a l . — C o n t r o l and Merger— 
Southern Paciric Corporation et a l . [Houston/Gulf Coast 
Oversight] 

Daar Mr. Secretary: 

In accordance with Decision No. 7, served November 23, 1998 
i n t h i s proceeding, Formosa Pla s t i c s Corporation, U.S.A. (FPC) 
hereby n o t i f i e s the Board t h a t i t intends to p a r t i c i p a t e i n the 
o r a l argument scheduled f o r December 15. FPC understands t h a t as 
a party having reguested a f f i r m a t i v e r e l i e f , i t w i l l be a l l o t t e d 
5 minutes of time f or argument, although FPC may, at argument, 
request the Board to permit FPC to reserve some of i t s a l l o t t e d 
time f o r r e b u t t a l argument. 

Copies of t h i s document have been served upon a l l p a r t i e s of 
record, and also on Administrative Law Judge Grossman. 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

OEC Ol 1998 

Andrew P. Goldstein 
Attorney f o r Tormosa P l a s t i c s 

Corporation, U.S.A. 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

FINANCE DOCKEI NO. 32760 (SUB-NO. 26) 

UNION PACIFIC CORPORATION. ET AL - CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, ET AL) 

[HOUSTON/GULF COAST OVERSIGHT] 

SUMMARY OF ORAL ARGUMENT 
by 

E. I . DUPONT DE NEMOURS AND COMPANY 

December 15. 1998 

i N T R O D U n i O N 

DuPont is a $45 billion diversified chemical and energy corporation with over 200 man

ufacturing sites and almost 100,000 employees worldwide. Rail transportation is critical to 

DuPont's domestic and export business, and is for many of our chemical products the only safe 

and practical mode of transportation. 

At DuPont, we believe that safe, reliahle. and efficient tramportation at a competi

tive cost is essential to our business success. Indeed, DuPon 's principal core value is 

safety. 

DuPont further believes that the best way to ensure thi;; safe, reliable, and efficient 

transportation is through a fully competitive, pnvutely-owned and operated, market-ha.sed, 

and financially sound transportation industry. Effective competition is a key driver to im

proved service and quality, as has been proven in countless other industries. 

However, where failure of the system occurs, some level of govemment 

intervention may he required to restore the competitive balance. The railroad service crisis in 

the Houston/Gulf Coast urea over the past year was such a situation. 

DuPont has a major nianiifacturing facility at LaPorte. Texas. The facility ships over 

3,000 rail cars each year, .rost of which contain hazardous materials which have no other 
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practical altemative means of transportation. This facility is located on the south side of the 

Houston Ship Channel. This plant is directiy served only by the Union Pacific Railroad. 

While DuPont has always placed great value on its relationship with the UP, the events of the 

last year have highlighted for DuPont the importance of effective competition in ensuring the 

high-quality transportation service that DuPont and its customers must have. 

HOW COMPETITION CAN BE MADE E F F E C T I V E 
AT DUPONT LAPORTE 

There are two aspects of the situation at DuPont's LaPorte plant that need to be 

addressed in order to provide and restore the competition that previously existed. First, the 

exclusive access to the plant currently enjoyed by UP must be replaced with access by the 

Port Terminal Raiiroad Association and ail of its connecting lines. Second, the existing 

unjustified limitations placed by UP on reciprocal switching needs to be removed. 

The LaPorte plant is located at ihe fonnei Southern Pacific (SP) rail station of 

Strang. Texas. Switching to and from the plant has teen piovided exclusively under terms of 

an October 31, 1961, multiple carrier operating agreement called the South Side Joint Track 

Agreemf nt. As approved by the ICC, the agreement opened almost all of the surrounding 

area to access by the PTRA and its member railroads, except for the DuPont plant, which is 

the only plant that is now excluded. 

Much has changed in the nearly forty years since that agreement was approved. The 

effect of those changes has been to concentrate market power in the hands of the UP. The 

deleterious effects of that concentration were powerfully brought home to DuPont during the 

1997-1998 service crisis. That concentration has made it extremely difficult for DuPont to 

avoid the adverse effects of such .service dismptions. 

The changes that have occurred since the approval of the 1961 agreement, taken 

together, have tipped the balance far in favor of the rail carrier, UP, with its exclusive right to 

directly serve DuPont's LaPorte plant. The Siaggers Act has had the effect of limiting the 

ability of shippers to obtain meaningful and prompt regulatory relief. The number ci line 
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haul carriers serving the greater Houston area has decreased from six to just two. with the 

merger of UP and Southem Pacific constituting the final step. In the course of approving 

that nierger, the Board piovided for limited access by the Texas Mexican Railroad to certain 

traffic in the Houston area, without clearly specifying which shippers would be served by the 

Tex Mex. In the course of implementing its acquisition of SP. UP has limited reciprocal 

switching access at the LaPorte plant to Burlington Northem Santa Fe. This violated the long-

established provision of access to all line-haul carriers that was maintained by SP. When the 

service crisis burst upon the Houston area. UP was utterly unable to provide effective and 

efficient access even to the BNSF. DuPont's pleadings in the record '̂ r̂ovide the deta'ls of 

this inability, as well as the similai' problems with DuPont's efforts to utilize the Tex Mex 

during the period when the service order was in effect. 

The current situation is intolerable and future solutions must be found if DuPont is to 

remain competitive at LaPone Such a solution was .-ecommended by DuPont in its prior 

submissions. The solution is in two parts. Tlie first part is to authorize the PTRA to provide 

neutral switching service to DuPont's LaPorte plant in connection with all line-haul carriers 

serving Houston. The second part is to direct UP to provide reciprocal switching access at La 

Porte to all line-haul carriers that serve Houston, now cr in the futur̂ *. "̂ hus, if Tex Mex. or 

any other carrier, obtains new or expanded access to the Houston area. DuPont's LaPorte 

plant wili be able to realize the benefits of such service just like all the other shippers in 

Houston. These proposed solutions will not only protect DuPont's competitive position, but 

will serve important public and environmental interests by insuring that hazardous chemical 

products can always be moved quickly and safely through the Houston area. 



DUPONT SEEKS A SPL CIFIC AND APPROPRIATE REMEDY 

The remedy DuPont seeks is discrete, nanow, and limited. DuPont does not seek 

broader competitive access than already exi.sts, nor does it wish to cause any economic harm 

to UP. DuPont seeks only the ability to control its own destiny through more effective use of 

rights and alternatives that already exist. DuPont respectfully seeks the following remedies: 

1. Remove the restriction prohibiting PTRA from serving the DuPont LaPorte 

Plant; 

2. Order Union Pacific and FFR A to work out a mutually acceptable service plan 

for the facility; 

3. Order Union Pacific, if not done voluntarily, to restore DuPont's unrestricted 

reciprocal switching options; 

4. Remove the obsolete restriction which prohibits reciprocal switching for 

intrastate transportation; and 

5. Authorize the Tex Mex to permanently retain the right to access Houston 

customers served by HBT's successors, PTRA, and industries open to 

reciprocal switching on the UP. 

Should the Board, in its wisdom, choose not to order the foregoing remedies to allow 

the competitive market to address DuPont's safety and service issues, DuPont then requests 

the Board alternatively order Union Pacific tc meet with BNSF, PTRA, and Tex Mex to 

develop and implement a plan to efficiently, effectively and directly interchange inbound and 

outbound rail cars for DuPont's LaPorte Plant where a carrier other than I'P has the linehaul. 

The Board should also direct UP, if necessary, to restore unrestricted interstate reciprocal 

switching for DuPont. Such a mling would .'t least allow DuPont to exercise its privilege of 

reciprocal switching options on interstate traffic. 
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Respectfully submitted. 

William A. McCurdy. Jr. 
Logistics & Commerce Counsel 
DuPont Legal 
D 8098-1 
1007 MarKet Street 
Wilmington. DE 19898 

Frederic L. Wood 
Donelan. Cleary, W<'t>d &'^aser, P.C. 
1100 Nev York Avenue, NW 
Suite 750 
Washington, DC 20005-3934 
Tel.: (202)371-9500 
E-Mail: r wood@dcwm.com 

Due Date and Dated: December 14, 1998 

CERTIFICATE OF SERVICE 

I hereby certify that I have this Mth day of December. 1998. served a copy of the 

foregoing summary of oral argument on all known parties of record by first-class mail, in 

accordance with the Rules of Practice. 

rederic L. Wood 



STB PD 32760 (Sub 26 12-14-91 



ADRIAN 1.. STEEL JR. 
O m t C T DIAL 7 7 e - 0 6 3 0 

asteel@mayerbrown.com 

MAYER, BROV/N & PLATT 
2 0 0 0 P E N N b Y L V A N I A A V E N U E , N.W. 

WASHINGTON, D.C. 3 0 0 0 6 1 8 8 2 

December 14,1998 

Hand 0-nverv 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street NW 
Room 711 
Washington. DC 20423-0001 

ENTCRED 
OWcc of ttic Secretary 

DEC 14 1998 
Part ol ^ 

Public R«cord 

MAIN TELEPHONE 

2 0 £ - 4 6 3 - a O O O 

M A I N FAX 

2 0 2 - 3 6 1 - 0 4 7 3 

Re: Finance Docket No. 32760 (Sub-Nos. 2 6 - ^ 

Dear Secretary Williams: 

As I advised your office, there was a last .ninute processing problem which arose as we were 
preparing BNSF's Summary of Oral Argument in Suppon of Requests for Additional Remedial 
Conditions in this proceeding. We have corrected that problem, and BNSF's filing is now complete. 
Accordingly, we request 1 .vs to file BNSF's Summary of Oral Argument und apologize for any 
inconvenietice this delay may have caused. 

Please contact me at (202) 778-0630 if you have any questions. Thank you for your 
assistance. 

Sincerely yours. 

Adrian L. Steel, Jr. 

; H I C A G 0 BERLIN CHARLOTTE COLOGNE HOUSTON LONDON LOi ; ANGELES NEW YORK WASHINGTON 

INDEPENDENT MEXICO CI'TY CORRESPONDENT: JAUREGL'I. NAVARRETE. NADER Y ROJAS 

INDEPENDENT PARIS CORRESPONDENT; L A M B E J T ARMENIADES & LEF. 



ERIKA Z. JONES 
DIRECT D I A L 7 7 e - 0 6 4 Z 

ejones@mayerbrown.com 

MAYER, BROWN & PLATT 
2 0 0 0 P E N N S Y L V A N I A A V E N U E . N.W. 

W A S H I N G T O N . C .C . 2 0 0 0 6 - I 8 8 2 

December 14. 1998 

Hand Delivery 

The Honorable Vemon A. Williams 
Secretary 
Surface I ransportation Board 
1925 K Street NW 
Room 711 
Washington. DC 20423-0001 

ENTERED 
Office of the Secretary 

DEC 14 1998 
Part ol 

Public Record 

RECEIVED 
DEC n 1958 

MAIN T E L E P H O N E : 

2 0 2 - 4 6 3 - 2 0 O O 

M A I M TAK 

2 0 2 - 6 6 1 - 0 4 7 3 

Re: Finance Docket No. 32760 tSub-Nos. 26-3Ŝ  
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SUMMARY OF BNSF ORAL ARGUMENT IN SUPPORT 
OF REQUESTS FOR ADDITIONAL REMEDIAL CONDITIONS 

INTRODUCTION 

In accordance with Decision No. 7 In this proceeding, The Burlington Northern and 

Santa Fe Railway Company ("BNSF") submits this summary of oral argument in support 

of its July 8, 1998 request that the Surface Transportation Board (the "Board") impose 

several additional remedial conditions of limited scope regarding the operations of BNSF 

on its trackage rights in the Houston/Gulf Coast area. 

BNSF Is requesting only that the Board fine-tune the rights it has already granted 

BNSF. Board action will enable BNSF to provide competitive, reliable service over the 

long term in the Houston/Gulf Coast area as a replacement for SP; preserve the efficacy 

of the rights granted BNSF, especially in the face of the adverse impact UP's service 



crisis has had on BNSF over the past eighteen months; allow BNSF to adjust as UP 

continues to make far-reaching changes in its operational plans; and diminish the chance 

of a future service crisis in the Houston/Guh Coast area. BNSF is not seeking new 

access to any siiippers. 

BACKGROUND 

Following the announcement of the UP/SP merger, BNSF and UP negotiated a 

settlement agreement which, as supplemented by the CMA Agreement and modified by 

the Board in Decision No. 44 (the "Settlement Agreement"), was intended to preserve 

competition for "2-to-1" and other shippers who otherwise would have lost competitive 

SL'vice as a result of the merger. The Settlement Agreement provided BNSF with a 

variety of trackage, haulage and other rights which, based on the reasonable 

expectations held by BNSF and others at that timr, were tiiought to be sufficient to 

enable BNSF to be an effective post-merger competitor to UP for the business of such 

shippers. The Board identified the fact that "[s]hippers now served by SP, whose service 

is threatened by that carrier's decline, will now be assured of gualitx' service by UP/SP 

or BNSF" as one ot the "public benefits" resulting from the Board's approval of the 

conditioned merger. Decision No. 44 at 108 (emphasis added). As the Board has often 

recognized, the ability to provide quality service is a key component of a carrier's ability 

to compete. 

Even absent the UP's service crisis, it would have been remarkable had the 

Settlement Agreement not required some fine-tuning given the complexity of rail 

operations in Houston and south Texas and the combination of UP and SP operations. 



Indeed, the Board retained rights to oversee the Implementation of the Settlement 

Agreement for precisely this reason. See Decision No. 44 at 146. 

Of course, UP's service problems and its extensive operational responses to those 

problems have directly and negatively impacted the efficacy of BNSF's rights. These 

impacts have to some extent been obscured by the temporary operating rights granted 

BNSF and by the temporary migration to BNSF of traffic which UP simply could not 

serve during its crisis. UP had - and retains ~ an understandable incentive to ad->pt 

strategies and solutions which will solve its service-related problems, but many of those 

solutions will come at BNSF's expense unless the Board allows BNSF to synchronize 

its trackage and other rights with UP's revised operational plans. Therefore, the Board 

must take the long-view and act to preserve competition by approving the operational 

relief, modest in nature and surgical in scope, demonstrated by BNSF to be necessary 

to remedy the structural deficiencies in its current rights. 

STANDARDS TO BE APPLIED 

In reviewing BNSF's request, the Board should recognize that changing 

circumstances and operations by UP require parallel changes in the operating rights 

BNSF received pursuant to the merger. BNSF should not have to be faced with the 

choice of paying UP for the right to adjust to UP's post-merger and post-service crisis 

operational decisions or of struggling endlessly to react to constantly changing operating 

conditions on the trackage rights lines in the future. However the issue is posed. Board 

action is necessary and critical to returning shippers to their pre-merger state of 



competition by enabling BNSF to provide full r̂ nd fair competition as a replacement for 

SP. 

The first question for the Board to consider is the appropriate standard to apply 

to the vanous requests for additional remedial conditions. UP's proposed standard would 

effectively prevent the Board from making any modifications to the conditions adopted 

in Decision No. 44 as long as any level of post-merger competitive service is 

theoretically available to all "2-to-l" shippers. BNSF believes, to the contrary, that there 

are two distinct categories of requests pending before the Board and that a different 

standard should apply to each. 

In the first categ'̂  , some parties, like the Consensus Parties, request completely 

new competitive access BNSF believes that the appropriate standard for those requests 

is the Board's traditional merger analysis. New competitive access should be granted 

only if (1) the UP/SP merger is shown to have resulted in an actual loss of competitive 

options for shippers; (2) the conditions originally imposed in the merger decision have 

not effectively addressed the loss of pre-merger competitive options for identified 

shippers; and (3) the new conditions are narrowly tailored to address the identified 

competitive problem. To this end, BNSF agrees with UP that general arguments about 

"open access" do not belong in an oversight proceeding such as this ~ and BNSF is, 

accordingly, not arguing that it should have new access to any shippers. 

In a second, separate category are conditions, like those requested by BNSF, that 

would leave unaltered the basic competitive access structure, but which would modify 

specific limited operational rights in light of the lessons learned since implementation of 



the UP/SP merger and unforeseen and unanticipated changes made by UP. The 

modifications sought by BNSF would: 

preserve ce.tain of the temporary operating rights which BNSF has used to date 
in order to provide service that is competitive with UP's service and which have 
proven beneficial to both carriers (e.g.. Caldwell-Flatonia-Placedo, Caldwell-
Flatonia-San Antonio); 

limit the impact on BNSF's service capabilities of future changes in UP's 
operations { e ^ , UP directional operations); 

respond to unanticipated and unilateral changes in UP's operating practices that 
have hampered BNSF's ability to provide consistent, reliable competitive service 
in place of the pre-merger SP (e.g., UP directional operations, neutral switching 
supervision, Taylor-Milano, access to clear routes through Houston Terminal); 

provide BNSF with the planning certainty necessary for it to enter into long-term 
contracts with shippers and to make the long-term investments necessary to serve 
those shippers (e.g.. Caldwell-Flatonia-Placedo, Caldwell-Flatonia-San Antonio, 
Harlingen-Brownsville operations, Taylor-Milano); and 

forestall the need for the Board to micro-manage the steps which UP takes, today 
or in the vuture, to resolve service problems or to improve its services by adjusting 
BNSF's service rights to reflect UP's operations { e ^ , UP directional operations). 

As Professor Joseph Kalt explained in his Verified Statement submitted with 

BNSF's October 16, 1998 Rebuttal Evidence and Argument, the conditions BNSF 

requests should be imposed because they are reasonable and necessary to respond to: 

(1) operating circumstances unanticipated at the time of Decision No. 44; (2) identified 

deficiencies in the rights obtained by BNSF; (3) long-term incentives for UP to adopt 

operating policies which benefit it and, whether intentionally or not, harm BNSF's 

operations; and (4) the dependence of BNSF's competitive position on UP's changing 

and evolving operating decisions and practices. Indeed, Professor Kalt stated that any 

set of rights would, even absent a service emergency, likely have to be adjusted in light 



of actual operating experience. The Department of Transportation ("DOT") also supports 

the pragmatic adjustment oi existing rights, in light of current condition;., if "they would 

better enable competing railroads to offer the level of competition provided before the 

merger." DOT Comments at 2. Numerous shippers, shortlines and other entities have 

filed statements in this proceeding demonstrating their support of BNSF's requests for 

these same reasons. 

BNSF's requested conditions would also serve to reduce the potential for a 

recurrence of the service problems experienced in Houston and south Texas. They are 

in the public interest and are supported by various parties which have a vital stake in 

preventing the recurrence of a rail service crisis. 

BNSF's request for overhead trackage rights to Laredo should be imposed 

because such rights are reasonably necessary to respond to unanticipated service and 

related problems along the Algoa route, unanticipated developments in the structure of 

the Mexican rail market, and the unwillingness or inability of Tex Mex, apparently due 

to KCS, to negotiate competitive long-term service arrangements with BNSF for Mexican 

traffic. 

UP OPPOSITION 

UP has opposed BNSF's requests on several grounds ~ each of which is without 

merit. 

First, UP's argument that BNSF is seeking open access to closed shippers is 

wrong as a matter of fact and should not sway the Board. None of BNSF's requested 

conditions would expand BNSF's access to shippers. Where shippers and shortlines 
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have themselves sought additional access to BNSF due to UP's inability to provide 

service, BNSF has simply fulfilled its duty to the Board by responding with information 

as to its ability to serve such applicants should the Board grant the shipper's request. 

Second, the Board shculd reject UP's argument that BNSF's requests are 

unnecessary to preserve competiti in because BNSF has gained market share in some 

areas since the merger. Initially, as documented in BNSF's October 1, 1998 Quarterly 

Progress Report, BNSF continues to struggle to provide competitive service to customers 

along trackage rights lines and "2-to-l" service points where UP provides haulage or 

reciprocal switch services to originate or terminate BNSF trains. Moreover, it is 

impossible to parse BNSF's gains to determine which traffic gains are attributable to 

UP's service crisis, including traffic attracted because UP could not provide service, and 

which traffic gains are attributable to BNSF's long-term replacement of SP as a 

competitive alternative to UP. DOT makes this very point in its September 18 

comments, expressing concern that the Board not mistake as evidence of competition 

the increased traffic levels on BNSF and Tex Mex which "may well have been influenced 

by the terms of the Board's Emergency Service Order No. 1518* * *" or by UP service 

reaching "a point where shippers that were able to switch traffic from UP probably did 

so." DOT Comments at 5-6 Furthermore, UP will try to recapture and increase its 

market share, adopting operational procedures that will enhance its competitive position 

even if they adversely impact BNSF's position. 

Third. UP's a'gument that BNSF is seeking Board intervention and assistance in 

the renegotiation of the rights previously bargained for in the Settlement Agreement is 



without merit. BNSF fully believed at the time It negotiated its rights under the 

Settlement Agreement that those rights would be adequate to provide the desired level 

of service and expected competition following the merger, based upon BNSF's 

understanding of UP's operating plans for the combined properties. Even absent UP's 

service problems, it is likely that some adjustment of the negotiated rights would have 

been necessary. Moreover, no one anticipated the scope and duration of the service 

crisis which UP would face as it merged its operations with those of SP. Nor did anyone 

anticipate the massive structural changes UP would make in its combined operations in 

an effort to resolve the congestion and service problems at Houston and along the Gulf 

Coast, including the adoption of what UP itself has characterized as perhaps "the most 

extensive change in rail operations in American rail history" - directional running over 

many key routes, including those shared by BNSF as a result of the Settlement 

Agreement. Further, when CMA and other parties raised concerns about directional 

operations in the Houston to Memphis corridor during the merger proceeding, changes 

were made to ensure that BNSF would be able to operate and compete efficiently in the 

corridor by allowing it to join UP's directional operations. Now that UP has commenced 

such directional operations elsewhere as a result of the merger and the service crisis, 

BNSF should be able to join those operations as well. 

As UP makes chc\nges to its operations along lines over which BNSF has 

trackage rights, it is imperative that the changes not have a discriminatory or adverse 

impact on the quality of service that BNSF, as a tenant, can provide as a competitor to 

the incumbent UP BNSF already negotiated in good faith for adequate trackage rights 
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that would enable it to provide an effective level of competition to custoni.'jrs who would 

have othenrt/ise lost access to competition at "2-to-l" and other points. BNSF should not 

be "estopped" from providing an adequate level of competition post-merger to rail 

shippers by its failure to predict various developments, like the service crisis, and UP's 

operational responses to those developments. More importantly, shippers should not be 

precluded from receiving effective two carrier competitive service by such developments 

and UP's responses. 

Fourth, UP's argument that BNSF is seeking remedial conditions that will add to 

pre-merger competition, not preserve the pre-merger level of competition, is factually 

inaccurate. BNSF has not made this argument and is not seeking access to a single 

new shipper. As the map attached hereto shows, in those instances where BNSF is 

requesting additional permi 3nt trackage rights in cr .r to address operational 

concems, the rights are over routes identical to those used by SP to provide competition 

to UP before the merger. 

Fifth, UP's argument that granting BNSF's requests would subject UP to financial 

risk and undermine UP's efforts to recover from the service crisis is premised on the 

mistaken theory that it is entitled to some minimum share of Houston-area traffic and 

some guaranteed revenue level. While other parties' requested conditions might 

increase UP's financial nsks significantly by creating a system of open access, BNSF's 

requested conditions would only enable BNSF to compete on the same basis that SP 

competed pre-merger for the business of "2-to-l" and other shippers whose business has 
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already been opened to BNSF 

• • 

BNSF's proposal would do no more than preserve the 

competitive options of shippers, consistent with the goal of Decision No. 44. 

Finally, the standard for review proposed by BNSF is consistent with the Board's 

views, expressed in its decision to retain oversight authority for five years after the 

merger. Economic theory also dictates that the Board respond to UP's evolving 

operational decisions to ensure that the remedial conditions similarly evolve in a manner 

that protects competitive opportunities for shippers. 

Respectfully submitted, 

Jeffrey R. Moreland Erika Z. Jones 
Richaid E. Weicher Adrian L. Steel, Jr. 
Michael E. Roper Kathryn A. Kusske 
Sidney L. Strickland, Jr. Kelley O'Brien Campbell 

The Burlington Northern Mayer, Brown & Piatt 
and Santa Fe Railway Company 2000 Pennsylvania Avenue, NW 
3017 Lou Menk Drive Washington, DC 20006 
P.O. Box 961039 (202) 463-2000 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburg. Illinois 60173 
(847) 995-6887 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

December 14, 1998 
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Summary of Oral Argument 
In Support of Dow's 

Request for Additional Conditions 

The Dow Chemical Company ("Dow") has requested two conditions in the 

Houston/Gulf Coast Oversight Proceeding. The first condition would grant The 

Burlington Northern and Santa Fe Railway Company ("BNSF') haulage rights Irom a 

new rail yard lo he consiriicied by Dow and BNSF near Angleton. Texas io Dow's 

chemical and plastics production complex al Freeport. Texas. The second condition 

would permii Dow or BNSF lo construct a build-in from a point on the Union Pacific 

("UP") li ^ heiween Angleton and Algoa. Texas to Freeport. This second condition 

cannoi he granted without also imposing the first condition as an interim measure until 

the build-in can bo constructed. The first condition, however, is feasible v\ ithoui granting 

the second condiiit)n. Bi)lh conditions would lead lo lhe construction of additional 



infrastructure in the Texas/Gulf Coast region lhat could help to alleviate the pressure 

upon the UP system that contributed heavily to the service crisis, which has lasted over a 

year at a cost of hundreds of millions of dollars to shippers. 

The Board initiated this proceeding to determine whether there is any relationship 

between lhe market power gained by UP through its merger wilh the Southern Pacific 

Railroad ("SP") and the service crisis, and, if so, whelher the situation should be 

addressed through additional remedial conditions. The merger has contributed 

significantly lo the service crisis by consolidating much of the cntical rail inlrastruclurc 

needed to serve shippers in the Texas/Gulf Coasi region, particularly chemicals and 

plastics shippers, in a single rail carrier, the UP. This left shippers with no rail 

infrastructure alternative - a "safety valve" - when UP's service deteriorated, thus 

prolonging and intensifying the effects of the crisis. 

Prior lo iheir merger, UP and SP were the major rail carriers in the Texas/Gulf 

Coast region. Although the Board attempted to preserve rail competition by granting 

BNSF access to UP's infrastructure lo compete at "2-to-l" points, BNSF lacked an 

extensive infrastructure of ils own. Instead, il was compelled to compete over UP's lines 

and was dependent upon much of UP's infrastructure. Thus, when the UP suffered its 

unprecedented breakdown in service, BNSF inevitably was affected too. This precluded 

BNSF from acting as a competitive "safety valve" even for "2-to-l" shippers who 

otherwise could shili their iraffic off of the UP system. If enough shippers had had 

alternatives lo the UP system, the service crisis would have been less severe in scope and 

duration. 



In addition, by granting BNSF access primarily to "2-to 1" shippers, the Board did 

not give BNSF a traffic base thai resembled the former SP's traffic base in any 

substantial way. Without a larger traffic base, BNSF has had relatively little mcentive to 

invest in its own infrastructure in the Texas/Gulf coast region that would be independent 

of the UP's infrastructure. 

In Decision No. 1 in this proceeding, the Board itself recognized that a lack of 

infrastructure played a significant role in the service crisis, l l is incumbent upon the 

Board then lo provide the rail industry with the ability and incentive to remedy this 

situation. 

Part of the solution to this problem is to construct additional infrastructure in the 

Texas/Gulf Coast region and lo have more of il under the control of BNSF. Dow's 

proposed condilions would do just lhat. Because Dow at Freeport is one of the largest 

volume shippers in the region, the Freeport rail iraffic would go a long way towards 

enhancing BNSF's potential iraffic base. Thai Iraffic alone vvould justif> cerluin 

additions lo the rail infrastructure in the region. Moreover, BNSF and Dow have agreed 

to construct a new rail yard near Angleton, Texas if Dow's first condition is granted and 

thai could grow into a full scale build-in if the second condition also is granted. This new 

infrastructure could be used by BNSF to serve other shippers in the area and il would 

remove some ot lhe pressure from the UP infrastructure. Furthermore, Dow's conditions 

would inake minimal use of UP's existing infrastiucture, thereby insulating it to a greater 

degree from future UP service problems. 



^ 
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Dow would contribute funds toward the construction of a portion of this 

infrastructure. This would increase the lotal pool of money available for the $1.4 billion 

in infrastructure additions and enhancements that UP itself has said is nec ̂ ssary lo 

remedy the current infrastructure deficiencies on its rail system. Moreover, to the extent 

BNSF has sufficient incentive to make these infrastructure investments, its service will be 

less susceptible to future disruptions on the UP system. 

Throughout this proceeding, the UP has argued lhat ils improving service levels 

render the purpose of this proceeding moot. The purpose of this proceeding, however, 

never has been to solve UP's service crisis. That was the purpose of Service Order No. 

1518. The purpose of this proceeding is to address the underlying causes of the service 

crisis, to the exient they are connected to the merger, and to develop conditions that 

would alleviate those causes so that similar crises do not reoccur. The Board can do that 

by granting Dow's Request for Additional Condilions. 
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Re Finance D-.cket .12760 (Sub-No. 26), Umon Pacific ( 
Control ond Merger — .'"'outhern Pacific Rail Corp., et 

Dear Secretary Williams: 

orp. 
al. 

et ai-

Enclosed for filing in the above-referenced proceeding are an original and twenty-five copies 
of Capital Metropolitan Transportation Authority's Sum' iry of Argument in Support of 
Request u>r Limited Remedial Condition Also enclosed is a 3.5 inch diskette that contains 
the text of this filing in WordPerfect 6 0 format 

I would appreciate your date-starnning the enclosed receiptopy of the filing and retuming 
it w ith the messenger for our records. 

Very truly yours, 

Bracewell & Patterson, LLP 

Albert B Krachman 
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Finance Docket No 32760 
(Sub-No. 26) 

CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY'S 
SUMMARY OF ARGUMENT IN SUPPORT OF 

RFQI FST FOR LIMITED REMEDIAL CONDITION 

Pursuant to the Surface Transportation Board's ("the Board") Decision No 8, Capital 

Metropolitan Transportation Authority ("CMTA" or "Capital Metro") hereby submits this Summary 

of Arguniem in Support ofCMTA's Request for Limited Remedial Condition, CMT.Vl, filed July 

8, 1998 ( 'Request") In that Request, Capital Metro asked the Board to grant the Burlington 

Northem Railroad Company and the Atchison, Topeka and Santa Fe Railway Company ("BNSF") 

an interchange with the Central of Tennessee Railway & Navigation Company, Incorporated d^/a 

the Longhorn Railway Company ("Longhom") at McNeil, Texas, and a 4.4 mile extension cf 

BNSF's trackage rights from Round Rock to McNeil. As set forth in its Request and supporting 

documentation, the Limited Condition is necessary to save short line service in the Austin area, 

which is threatened by the market power UP obtained, and has abused, since the merger. 



I. ARGUMENT 

A. SHORT-LINE SERVICE IN THE AUSTIN AREA WILL NOT SURVIVE 
WITHOUT THE LIMITED CONDITION 

Approximately one million people live in the Austin metropolitan area, which is one ofthe 

fastest-growingmetropolitan areas in the country'. Longhorn Railroad is theonly short-line operator 

in the area. 

lhe Board's decision on this limited condition is very simply a decision to eliminate or 

preserve short-line service in the Austin area, because Longhom cannot surviv e without access to 

BNSF at McNeil. It is alreauy operating at a substantial loss and has lost many of its customers due 

to the merger-related difficulties on the Giddings-Llano. In addition. Capital Metro has no resources 

or ability to find or subsidize a replacement carrier. 

B. THE LIMITED CONDITION IS NECESSARY TO EFFECTUATE THE 
BOARD ORDERED COMPETITION 

In decision No 44, considering the 2-1 merger effects and premised on the assumption that 

competnion at Elgin would be adequate, the Board ruled that CMTA could choose between Elgin 

and Giddings as such relief would put CMTA in the same position that it had been in before the 

merger 

However, due to the Houston area melt-down and certain concerted strategies by UP, CMTA 

never realized Board-ordered relief UP/SP congestion south of Austin prevents BNSF through-

trains from picking-up Longhom traffic at Elgin, despite the fact that available BNSF through-trains 

at Elgin were a pre-supposition of adequate competition for the Giddings/Llano traffic. As a result, 



only branchline service is provided by BNSF a meager twn(2) times a week ' There is therefore no 

effective interchange at Elgin. 

The effective unavailability of BNSF at Elgin due to the congestion south of Austin, the 

limited number of cars capable of being interchanged at Elgin and UP/SP service problems 

effectively eliminate all of UP/SP's competition for traffic on the Giddings/Llano, and make 

Longho:n completely dependent on UP/SP. 

C. THE LIMITED CONDITION SATISFIES THE PUBLIC INTEREST TEST 
AS SET FORTH IN 49 U.S.C. § 11102 

The ultimate issue is whether public interest in maintaining short-line shipper services in 

Austin outweighs Union Pacific's desire to avoid scheduling BNSF traffic over four miles of track. 

The question is not difficult to answer. 

In its opposition UP did not dispute that the public interest test was operative and did not 

dispute that the public interest provisions ofthe temiinal facility statutes applied here Under 49 

u s e 11102, the Board is to apply a public interest test in deciding whether to grant a condition 

allowing a rail carrier to use the terminal facilities and mainline track of another. The public interest 

test is satisfied if the Board finds that it is practicable and in the public interest to grant the condition 

without substantially impairing the ability of the rail carrier owning the facilities or entitled to use 

the facilities to handle its own business 

.\n interchange at McNeil is in the public interest because it is the only way to ensure the 

survival of freight rail service on the Giddings/Llano. Without it, shippers west of Austin will be 

' Sucn service is provided by BNSF only when the station at Elgin is in operation The 
station has in fact not been in use by Longhorn in recent months due to flooaing, a subsequent 
derai iment and a lost bridge UP/SP has been helpful to Longhorn in overcoming some of its flood-
related service problems. 



forced to use trucks This will be a tremendous expense to the shippers, endangering their 

businesses. This will also cause increased rock traffic on public highways. 

It is also noteworthy that UP did not controvert Capitol Metro'-J showing that extending these 

track rights would alleviate Houston area congestion, a major focus of this proceeding. 

There is no serious question but that the public harm through loss of short-line service in 

Austin would be tremendous Much has been written in the press recently about an apparent 

concerted strategy by UP to squeeze out short-line railroads because they pose administrative and 

limited financial burdens on UP Austin should not be a victim of this policy. 

UP asserts that there would be operational difficulties in coordinating the BNSF interchange. 

UP is already coordinating thousands of miles of BNSF trackage rights, and to suggest that to do 

so over a 4 4 mile segment in central Texas, which features side track sufficient to hold 90 Cars, is 

simply not credible, UP could do this without difficulty. 

While denying the condition would be a great source of harm, granting the condition would 

have the salutary effects of (1) fumishing the originally contemplated level of competition, (2) 

mitigating Houston area congestion and (3) preserving short-line shipper service in this area. 

Sen Hutchison's September 10, 1998 letter to the Board underscored the sensitivity of this 

issue to the Austin area and urged very careful review of Capitol Metro s position. Senator 

Hutchison urged this Board to act so as to preserve the flow of rail traffic in the area, which will 

certainly be compromised if the condition is not granted. 

The Board should not harm the Austin economy, extinguish short-line service, and forgo an 

opportunity to alleviate Houston congestion, just to avoid at worst a minuscule inconvenience for 



UP over 4,4 miles of track No calculus of the harms could possibly support a decision to deny the 

condition. 

Finally, it is also clear that the Board would retain jurisdiction over this matter. Thus, if for 

any reason dismptions remotely similar to those protested by UP arose, the adequate remedy and 

mechanism to address lives 

II. CONCLUSION 

Granting this limited condition is essential to the public interest and to the survival of short-

line freight train service in the Austin area. Reduced to its essentials, the nominal 4 4 miles of 

trackage rights CMTA seeks is the only condition standing between competitive line-haul rail 

service, and a monopoly for the merged UP/SP serving a metropolitan area with a million 

inhabitants. If this monopoly is allowed to continue, freight traffic on the Giddings/'Llano line will 

not be able to continue due to economic impracticability. 

For all these reasons, the Court should grant CMTA's Request for Limited Remedial 

Condition. 

Respectfully submitted, 

Albert B. Krachman 
William M. Datch 
Bracewell & Patterson, L L P. 
2000 K Street, N.W. 
Suite 500 
Washington, DC 20006 
Phone; (202) 828-5800 

Counsel for Capital Metropolitan 
Transportation Â uthority 

i>c nmiA i 
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Dear Secretary W i l l i a m s : 
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S i n c e r e l y , 

'^/i^>ric<^Lz 
A r v i d E. Roach I I 

A t t o r n e y f o r Union P a c i f i c 
R a i l r o a d Company 

cc: A l l P a r t i e s of Record 
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Part ol 
Public R«cora 

The ouestion to be decided here is whether the UP/SP merger should be 

pcniuincnlK conditioned lo add m-w competition that did not exist before the merger. That is 

contrary lo decades ol settled raihoad merger law, and il is in no way justified by the Union 

Pacific service crisis of the past year, serious as lhat crisis was. 

I.el me begin by stressing three preliminary points: 

i lic Ser\ ice Crisis Is Over 

First, the UP service crisis is over. The Board found on July 31 that the 

Houston/Gulf Service emergency had ended, and since then there has been much additional 

impro\emenl: 

• 11 justoii yards have been operating smoothly for months. In fact, the mosl 

\ ila! Houston yard. Englewood. is operating much more efficiently than before the merger, 

thanks to lhe yard specialization and directional running that the merger made possible. 

• fexas and Louisiana car inventory has been in a normal range for months, as 

have sidings blocked south of Kansas City. 

• 1 he I lou.ston terminal, and the entire Houston/Gulf region, is operating 

smoothly, in large p:irt because ofthe success ofthe Spring Dispatching Center. 

• I ransil limes for chemical shippers to key Eastern and Midwestern markets 

ha\c been back In normal for monlhs. The one remaining problem area, transit times to 

Calilbrnia. was soKed in September. 

• Switching for I louston/Gulf customers is back to, or better than, pre-merger 

le\e!s. l iie shippers lhat we had been calling every day since April to check on local service 

ha\e said: "Don'l call us, we'll call you." 
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• Traffic has been moving smoothly across the Mexican border for months. 

• UP is now exceeding its targets for moving rock traffic from south Texas 

quarries to the Houston area and other end markets. Wilh the opening last month of a second 

track al New Braunfels, this service will improve still furiher. 

• Last week, UP set a record for moving coal trains to Texas utilities, delivering 

31 trains in a single week. 

• L'P is no longer the fragile railroad of a year ago. which could not handle 

external stresses w iihoul severe service problems. UP has coped with several incidents of 

sev ere flooding and washouts in recent months, each time with little disruption of service. This 

is a resilient railroad again. 

I he recovery is not limited to the Houston/Gulf area, but extends to the entire 

UP system: 

• W e are delighted lo be able lo announce that systemwide average train speed, 

which lias been steadily increasing for months, is now in the area of 17 miles per hour, which is 

wilhin llie normal range. 

• Systemwide car inventory is in the 320,000 range, a normal figure, and 

.sy stemwide trains held and sidings blocked are normal. 

• UP handled this year's rush of import containers in southem California -

which was al \er\ high levels because ofthe attractiveness of Asian imports -- without a glitch. 

• The much-predicted autumn grain service crisis never happened. The volume 

ol grain traffic to Ciulfports has been high, out UP has handled it without difficulty. UP has 

allocated 300 locomotives lo grain service, and is offering general-distribution grain hopper 

cars U) ils cusiomers. 



• UP has invested hundreds of millions of dollars to upgrade its Central 

Corridor lines, adding second main track in lowa and third main in Nebraska. 

• UP vvill have a record year in moving Utah and Colorado coal. 

• UP has improved equipment supply and transit limes tor Pacific Northwest 

lumber and paper producers, opening up new domestic markets for firms faced wilh the 

collapse of Asian Rim demand for their products. 

• Safely, both in the rexa:;/Gulf area and across the UP system, is at record 

levels. 

• Ul' has hired thousands of new employees, in Texas and Louisiana and 

throughout the West. 

• I P's slate-of-lhe-arl TCS computer system has now been installed on the 

einire SP lor tive monlhs. and the difficult process of training and breaking in thousands of 

emplov ees on its use i:; behind us. 

• Learning an important lesson from adversity. UP has decentralized most 

operating I'unclions lo three regions, so that lhe personnel who best understand the problems 

can make the decisions. 

I could go on. but the bottom line is clear: While UP service is far from perfect, 

and work continues to improve operations and efficiency, the service crisi:; has been overcome. 

I P is on course lo realize more and more ofthe benefits ofthe merger, and achieve continuing 

iniprov ement for ils cusiomers. 

The Board's . merijencv Powers 

.Second, we are absolutely not here to deny that the service crisis was severe, or 

lhat the Boar J acted properly in imposmg an emergencv service order to address it. The 



- 4 -

relev ant point for this proceeding, however, is that permanent meiger conditions are not the 

wa> lo deal with service emergencies. Ihc Interstate Commerce Act addresses service 

emergencies in Section ! 1123. and gives the Board very broad powers to direct serv ice and take 

olher necessary measures, l he Board did that in the Houston/Gulf crisis, and it was righl lo do 

so. l l is novv in the process of adopting rules lhat codify the rights of shippers and railroads lo 

emergency remedies where service has sharply deteriorated, and that establish expedited 

procedures to v indicate lhe:>e rights. Those are the proper remedies if any mi'road ev er faces 

another .serv iee crisis — uot permanent merger conditions, ostensibly aimed at a crisis that no 

longer exists. 

I l''s ()penness lo Constructive 
Steps lo Improve Serv ice 

Third, while UP opposes the conditions that are sought here because they fail the 

fundamental tests for merger condilions. this does nĉ l mean that UP is not open to constructive 

measures lhat w ill promote service improvement in the Houston/Gulf area and elsewhere. 

During the serv ice crisis. I ' I ' released shippers from contracts, opened new junctions, and 

worked w ilh olher railroads lo reroute traffic. We reached an agreement, al great commercial 

cost, to bring BNSL inu^ lhe Spring Center. And we have voluntarily agreed to several of the 

steps thai were proposed as conditions here, including selling the Wharton Branch to Tex Mex. 

admitting fex Mex and the Port of Houston to membership in the Port Terminal Railroad 

,\s.socialit)n. adding more lines to the Spring Center, splitting one overtaxed dispatching 

territorv at the Center into two lerritories. and allowing BNSF to use an alternative route in the 

IJrovvnsv iiie area until a bypass track is constructed. 

L'P w ill continue lo be open lo any reasonable proposal that will improve serviee 

and treat tho.se inv (tlv ed fairly. The Board does not need to use the inappropriate vehicle of 
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compulsory. permanent merger conditions to bring about ongoing creative private initiatives in 

this regard. 

* * * 

Lei me turn. ;hen. lo the core issues in this case, fhe proposed conditions 

should be denied because they fail the tests the Board set forth in initiating this proceeding, 

tests thai are grounded in bedrock railroad merger law. First, the merger, as conditioned by 

this Board, did not cause any increase in market power in the Houston/Ciulf area. Second, the 

.serv ice crisis vvas not cau.sed by any such (non-existent) increase in market power. And third, 

the proposed conditions would improperly force competition, by government tial. where none 

was lost bv the nierger. and cause problems raiher than prevent them. 

I . TUI MLRC.FR DID NOT CAUSE AN INCREASE IN MARKIT POWllR 

Experience has shown lhal the Board was correct in concluding that the merger, 

as conditioned, would not diminish competition. 

l\)r "2-10-1" tratfic. a huge record from two annual oversight proceedings proves 

that Ihe BNSI eonditions have been ettective. Rates for "2-lo-l" IratTie are down. BNSF hav 

won large and constantly increasing amounts of traffic, approaching 50% ofthe total market it 

estimated in the nierger case. BNSF's trackage rights volumes are already many times what 

Nh- Crow k" . the expert presented by many of these same condition applicants in the merger 

pioeeediiiij. lesiified il could ever secure, i kindreds of concrete examples show that hsJih the 

"2-10-1" shippers lhat awarded BNSF their iralTic m l the "2-lo-l" shippers that responded lo 

lower I P rates hv giv ing I P their Iraffic have reaped significant benefits -- which is, of course, 

exaeilv iiow compelilion is supposed to work. The so-called "studies" of "2-to-l" traffic that 

Kt S I ex Mex i:npri>perlv tried lo introduce here as rebuttal are full of errors, and ignore the 
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shipper-hv -shipper record of strong competition, the swom testimony of shippers like Exxon 

that post-merger competition for "2-io-l " traffic has been very effective, and the reductions in 

rates tor this iraffic for two straight years. 

lor "3-to-2 ' iraffic. loo. rales arc down and competition stronger. For example, 

the major auto makers, w ho make up the largest single "3-to-2" iraffic segment, have all 

secured much-improv ed contracts post-merger. KCS/Tex Mex. while seeking access to "3-lo-

2" iral fic in Houston, admit lhat they cannot justify that condition on the basis of any 

competitive harm to "3-to-2" traf fic. 

Source competition for chemicals is even stronger than predicted in the merger 

<:ase. as shtnvn bv the new study presented in Mr. Peterson's testimony. Rates for chemicals are 

down. So are rates for grain. 

Eastern Mexico gateway tratfic is enjoying stronger competition. Rales are 

down, and UP's post-merger share is below ils pre-merger share. BNSF is handling more Iraffic 

with 1 ex Mex via Laredo than SP did before the m.'rger: and Tex Mex is handling still more 

tiat'tic over its irackage rights to Beaumont, where it connects wilh ils partner KCS. Tex Mex"s 

overall share of Laredo traffic has nearly doubled. 

F inally, the \ ague claims of Tex Mex and BNSF that UP "discriminates" in 

dispatching have been definitively disproven by objective electronic sensor readings which 

.show that these railroads' trains actually have been receiving better treatment than UP's own 

trains on lhe irackage rights segments. This has continued to be the case in the three months 

since we liled our opposition ev idence. These "discrimination" claims were always totally 

lacking in credibililv. since i:P's dispatching center was open to Tex Mex and BNSF from "Day 
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One." and agreed-upon Dispatching Protocols gave Tex Mex and ^NSl effective remedies for 

any dispatching issue, which they never used. 

II. r i l l SERVICi: CRISIS D I D N O T R E S U L T 

I ROM ANY I XI:RC1SF: OF M A R K E T POWER 

ll is absurd to suppose that the service crisis resulted from an exercise of any 

market power. .\s Protes.sor llausman testified. UP vvould have lo have been the most 

incompetent monopolist in history to have used its supposed "market power" to destroy ils own 

serv ice. lose nearly 10% ot ils traf fic lo its arch-competitor BNSF, and suffer a billion dollars in 

additional costs and three straight quarters of negative earnings. 

KCS/Tex Mex. recognizing that they cannot meet the Board's test of market 

power cau.sation. argue that it should be sufficient, as a predicate for merger conditions, for 

there lo hav e been any relationship at all between the merger and the service crisis. Their 

suggestion seems to be lhal if UP had "controlled" less Houston traffic, the crisis might have 

been allev iaied. and that this somehow justifies the permanent access conditions they are 

demanding. Not only does this argument misstate the law - w hich requires proof of merger-

caused harm, and not just some vague "relationship" between a merger and a problem - but it is 

simpiv mistaken. In tact. I 'P exclusively serves only a third of Houston-area Iraf fic. Moreover, 

as the Board specificallv found in the serv ice proceeding, the service crisis was a Houston-wide 

capacilv crisis. The railroads involv ed, vvith the Board's help, look all possible steps lo make 

the besl use ()tTlie av ailable infrastructure and route traffic away from congestion. As the 

Board lieM. transferring lines lo Tex Mex. as KCS and Tex Mex demanded, vvould only hav e 

w orsened lhal crisis - possiblv benefitting some shippers, but only al the cost of harming 

others. In any ev enl. the crisis has been solved, and KCSTex Mex's prediction lhal il vvould 

return this fall proved incorrect. 
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fh truth is lhat the service crisis resulted from a weak SP 3ulf Coast 

infrastructure being overwhelmed by external stresses, just as occurred in the "World War I I I" 

episode in !̂ )7̂ )-X2, I he service crisis struck before UP and SP had merged in the Texas/Gulf 

area, l he I IP'SP merger, far from being the cause, was in the end the only real solution lo this 

crisis. I hanks to the merger, UP recovered in half the time of the "World War ! I I " episode, and 

without a recession to help clear congestion. 

I I I . I H I ; PROPOSl̂ D CONDITIONS IMPROPERLY SEEK TO 
.•ii)i). RA I IIF;R I HAN PRi:siT?vE. C O M P I - H T I O N . A N D 

WOULD ( 7̂ /:. 1//;. RA I HF:R I HAN SOLVi:. PROBLEMS 

Finallv. raiher than being tailored lo curing any merger-caused reduction in 

competition, the proposed condilions .seek lo create nevv competition; and many of them vvould 

create, rather than prevent, operating problems. 

I cannoi cover every proposed condition in these remarks, but a review ofthe 

princi|"»al ones illustrates these points. 

KCS/Tex Mex's so-called "neutral switching" proposal for Houston is in !'act a 

sweeping "open access" scheme, l l vvould give KCS.Tex Mex. as well as BNSF. access lo 

hundreds of shippers in the I louston-Galveston area that were exclusively-served before the 

mercer and continue lo be exclusively served today. I hese shippers were not competitively 

harmed hv the merger: raiher. ihey gained the benefit of a broader combined UP/SP rail 

: '̂'twork wilh expanded single-line service. I here is no juslilicalion for injecting additional 

compelilors al these points. "Open access"' .schemes ought to be considered, if al all. in 

Congress, and not imposed as merger eondili-^ns applicable lo only a single railroad. 



l he KCS' l ex Mex access scheme would also be disastrous operationally. UP 

has submilled verv detailed testimony demonstrating that this scheme, which would substitute 

P I R.A for I P and BNSI and force far more traffic through PTRA yards than they could 

possibly handle, would lead to a Houston service "meltdown" that would dwarf anything 

experienced in the past year. 

Olher KCS/Tex Mex proposals, thouuh they might appear innocuous, would 

cause similar har:iis. l or example, undoing the rationalization of 1 IB I and hav ing P TRA 

dispatch HBT lines vvould reintroduce numerous inefficient interchanges in the heart of lhe 

I loiiston terminal, and wmild destroy the Spring Center's cfTectiveness by creating a 

dispatching "black hole" in the heart of Houston. 

BNSF's proposal for trackage rights over UP lo Laredo is another prime example 

of creating nevv competition vvithout justification, and worsening, rather than improving, 

operations. BNSI's proposal vvould inject a second singie-line route lo Laredo when only one 

existed prior to the merger, and would do so despite the fact that BNSF has more than 

substituted for SP as an interline partner for Tex Mex.' The result would be severe congestion 

al Laredo, on I 'P's San Antonio-Laredo line, and north of San Antonio. Moreover. Ferromex. 

the privalizj.'d Mexican railway that provides the only competitive alternative to TFM in 

Mexico V ia I:agle Pass, stresses that fhe BNSF condition would undermine competition for 

cross-border Iraffic by shifting more tratfic lo Laredo. 

Indeed, ail of the BNSF proposals seek added competitive advantages, beyond 

the rights thai BNSI- negotiated in the merger case and swore vvould fully preserve pre-merger 

' .Also. ! cx Mex's claims of financial distress are belied by its recent announcement 
that il had an operating ratio of')4 -- lower than UP's - in 1997. Ŝ c 
Imp: wWW,kcsi,com Imr f,hlml. 
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competition. Any such additional BNSF rights should be obtained in arm's-length, "win-win" 

voluntary negotiations, not imposed as one-sided merger conditions. 

The various conditions that have been proposed would also be 

counlerproductiv e because they would take traffic from UP just when it desperately needs lo 

continue rebuilding its traffic base in order to be a fully effective competitor to the powerful 

BNSF system. UP lost almost 10% of its traffic to BNSF in the service ciisis. In the three 

quarters ofthe crisis, UP lost $230 million while BNSF was making $759 million. While the 

traffic is slowly returning, UP volumes are still down more than 6% while BNSF's volumes are 

up 8%. rhe proposed conditions would put over three-quarters of a billion dollars in UP 

revenues at risk, and would undermine UP's abilitv to continue its ambitious investment plans 

in the llouslon'Ciulf area, vvhich are so crucial lo |,ermanentlv solving tb.- infrastructure 

problem in this area. Only UP has proposed, and is implementing, a comprehensive, billion-

dollar-plus investment plan for the Houston/Gulf area. Saddling UP with additional conditions 

would threaten the balanced competition in the West that the Board sought to promote by 

approv ing the I P'SP merger. Such concerns explain why some 200 shippers, a score of 

railroads, nine Western Governors. 350 olher public officials, and the United Transportation 

U nion oppose the piopo.sed conditions. In fact, if there is any "consensus" here, it is a 

consensus against these damaging and unjustified conditions. 
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The Houston and Gulf Coast Railroad is the operator of 12 miles of track between 
Wharton and Bay City. Texas. Its mainline connection is with the BNSF near Bay City. 
BNSF reaches Bay City over Union Pacific's Brownsville Subdivision. The H&GC also 
connects with the intact but out-of-service former SP line which runs from Wharton to 
Rosenberg. Texas. 

The H&GC is unique in that it is one of only two African-American operated railroads 
in the United States, and the only one west of the Mississippi River. 

This railrt)ad serves primarily agricultural customers on its line and was growing ils 
iraf fic until the catastrophic service meltdown on the Union Pacific. Due to this service 
crisis, the BNSF was unable lo service ils customers soulh of Bay City, and could not 
timely serve the H&GC. Cars lhat wt.re ordered had to he cancelled due to shippers 
needing more timely service, shippir.e their grain by more reliable, but more expensive 
truck to Houston. Galveston, and other markets. 

This loss of traffic devastated H&GCs revenues and carloadings. 
The H&GC. seeking lo bolster its f lagging revenues, contacted local UP operating 

management about storing and switching UP cars. Union Pacific was in fact, engaging 
short lines to switch and store plastic cars and manifest freight cars. L'nion Pacific was, 
and still is. short of space for SIT traffic: Union Pacific engaged every short line in the 
Houslon/Gulf Coast area, and one as tar away as Georgetown, Texas, 160 miles from the 
Gulf Coast area, to switch cars and store SIT traffic. 

All attempts were blunted by upper UP management. 
The H&GC is dying, mortally wounded by the service crisis and the apparent corporate 

racism ofthe Union Pacific. 
In July, the STB asked for proposals to help prevent another service crisis and to 

promote competition in the Gulf Coast area. 
To that end. the H&GC filed an application with the STB for trackage rights on Union 

Pacific between Bay City and Algoa. Texas; between Wharton and Rosenberg. Texas to 
interchange with the BNSF at Rosenberg: between Rosenberg and Harrisburg 
Junction{via West Junction):and compel the U'nion Pacific lo sell ils Galveston 
Subdivisiondhe former Gal .eston. Houston, and Henderson Railroad, known as the 
GH&H) from Congress Yaid(MP 184.5) in Houston. Texas to MP233.0 in Galveston. 
Texas.as well as the former Southern Pacific Galveston Line from MP38.8 to MP55.6(see 
Exhibit B&C.H&GC application).H&GC also requested the rights lo serve Imperial 
Holly at Sugarland. Texas and rights to reach the Texas Cily Terminal Railroad in Texas 
City. Texas. PTRA at Manchester Yard in Houston. Texas, and UP's Englewood and 
Settegast Yard:-., as well as BNSF's New South Yard. 

Also requested were trackage rights on the Wharton-Victoria Irackage if this line is 
rebuilt by Tex Mex.FI&GC would serve all present and future cusiomers on the Victoria-
Rosenberg trackage.inierchi.nging with all railroads .serving Victoria. 

Frackage rights between Fiay City and Algoa would be for SIT traffic and overhead 
trafiic lo a connection w ith the UP and BNSF al AI."oa. 



The application also requests that all Galveston. Texas -bound grain trains are 
interchanged w ith the H&GC al either Rosenberg or Congress Yard in Houston. 

with these rights and line sales.the H&GC would provide two neutral SIT sites-one near 
Wharton.Texas to serv ice plastic customers between Bay City and .Algoa.ans one at 
Galveston.Texas lo service customers in the Houston arca.as well as provide neut.'-al rail 
service to cusiomers between Houston and Galveston. 

Union Pacific controls 84% of all plastic storage in the Houslon/Gulf Coa.st area.and 
this stranglehold keeps the plastic industry hos'age 

In the Verified Slalemenl of Larry L. Thomas.President ofthe Society Plastics Industry 
in Volume II ofthe Consensus Plan.he slates," moreover.our members advise us lhat the 
Lip has ignored requests over lhe past several years to incre; s • the storage space available 
for hopper cars to he used in plastic resins service . In short.the UP was warned of the 
possible shortage.and did nothing lo prevenl this diaster. 

The arrogance of Union Pacific can be further seen.In the July 8.1998 Dow Chemical 
request for new condilions.it stales on page seven"Conlrary to its proposal in the 
Infrastructure report.Up lold Dow and olher chemical and plastic shippers at a meeting on 
March 25.1998.thut it would NOT construct a yard at Angleton.At the very !easl,lhis 
suggests that the Angleton project is n a priority among UP's laundry list of similar 
projects" This clearly shows the need for extra storage capacity in the Gulf Coa.st 
area.slorage the H&GC would gladly provide. 

Operations in Houston would be based at Congress Yard.an underutilized 2(X) car yard 
near downtown Houston.This line is ajatent to the V est Bell and switching in this yard 
would not impc'le traffic on the West Belt. 1 his yard would be used as an interchange 
point for the H&GC and a joint facility wilh the Union Pacific.Il would also serve as the 
northern terminus ofthe Houslon-Galveslon trackage purchased from Union Pacific. 

Should the relief sought by the H&GC be granted by the Board il would: 

!. Give plastic producers neutral sites from which they could store and ship their 
products on the carrier of their choice; 

2. Give rail customers on the Houston-Galveston line the option of choice a mong the 
Class One railroads serving lhe Hou.>tor./Gulf Coast area; 

3. Serving as a conduit for agricultural shippers md offering less expensive access to 
world markets: 

4. Promote competition among 'he Class One railroads in the Houston/Gulf Coast area; 

5. Offer timely.responsive rail service to customers m the Houston/Gulf Coast area. 

6. Provide short-haul rail service between the ports of Houston.Texas City.and 
Galveston. 

The H&GC has offered $7.00f).0{X).00.payable over ten years.for the purcha.se of the 
Houston-Galveston irackage The Board has the power to compel the sale of these lines if 
they meet the follow ing conditions: 



I The rail carrier operating the line refuses within a reasonable time to make the 
necessary ef forts to provide adequate .service to shippers. 

This is evidenced by the several Emergency Orders the Board has had to issue.lawsuits 
filed by shippers.and the continuing r ingestion of lhe railroad.For almost two 
years.shippers have lost hundreds of millions of dollars due to the colla.spe ofthe Union 
Pacific;many shippers have been forced to use Union F icific because they had no other 
option.Plastic shippers have been hard hit because UP controls the bulk of SIT storage 
and are their only outlel.Other chemical shippers have had to shut down or ship by more 
expensive means.meaning Iruck.to make maritime schedules or to keep production lines 
open.The Union Pacific refuses to remedy the situation in a reasonable time frame. 

Union Pacific has had long enough to mitigate their problems; ihey have behaved in an 
arrogant.uncaring manner and the Board has the power to remedy this emergency as soon 
as possible. 

2. The sale ofthe line would not have an undue adverse effect on the carrier's 
operations. 

The sale ofthe GH&H and the former SP Galveston Subdivision involve around 40.000 
carloads per year.This total is only .3767r or the total traffic that Union Pacific handles 
per year.Much of this traffic would still originate at UP points;however.outbound traffic 
from the area will have a choice in routing their cars over the Class One of their choice. 

The sale of this line would free up locomotives, crews, and equipment that should 
receive better utilizalion.heiping lo k.-.cp Setlega.si and Englewood yards fluid. 

Selling these line would also allow shippers to have closer contact with their shipments; 
with small-tiered management.shippers would have their questions answered m'ich more 
quickly.fostering a good relationship between H&GC. its cusiomers. and the railroads. 

3. The sale would result in improved service over the line. 

Service is the life blood of short line railroads.Without il.these railroads would dir the 
deaths the Class Ones intended.Ciass Ones canno' deliver the service on a local basis the 
way a shon line can.Innovation on short lines may take only a phone call to the railroad 
manager from the shipper:implemenlalion m^y take place in hours.On Class 
Ones.innovation is more often stifled than encouraged.Implementation is difficull.and 
oppotunities are missed by both shipper and railroad. 

Sh()rt lines place their emphasis on providing excellent service instead of just running 
trains: as a result, they are becoming more important in the nation's Iransportation 
system.providing responsive.low-cost .service lhal continue to grow in importance. 

4. To provide competition 

The Union Pacific has enjoyed near-monopoly status in the Houston/Gulf Coast area. 
The result of this market dominance has been the near-total destruction of rail service in 
the area. Nine of the eleven rail routes into Houston belong to the Union Pacific. 



If the Board approves H&GC's applicafion. the H&GC. by owning its own route 
between Houston and Galveston, would serve as the neutral carrier with access to all 
Class Ones serving Houston and the Gulf Coast area, as well as giving the ports of Texas 
City. Galveston, and the Port of Houston the ability to tie together these facilities and 
operate in a responsive manner that only a short line can provide. 

Shippers now will have an option as to who their line-haul carrier will be. With the 
option to interchange with everyone, the H&GC gives shippers freedom of choice, and, 
during periods of congestion or other problems hampering rail service, the shipper would 
be able to move his goods over the best available route for his product, keeping that 
company able to compete in his market. 

The H&GC would be ready to purchase and operate these lines within ninety days of 
Board approval. 

The Union Pacific seems to be engaging in a program to ration its service. A railroad, 
as a comnion carrier and in the public interest, should be able to handle all traffic 
tendered to it. with fair rales and dependable service. Union Pacific gives the impression 
lhat if you drive off the small shippers(and small lailroads). they can focus on only 
handling intermodal and bulk commodity iraffic. 

When will this behavior stop ' What .sector of freight traffic will Union Pacific want to 
drive off next? How long will the Union Pacific continue to refuse lo offer servite, and 
continue to place a stranglehold on Houston rail traffic? 

Sould the Board approve H&GC's application, competition would be restored to an 
area that has recently had little. The service crisis clearly shows the deslmclive poiential 
inherent when monopoly power clearly dominates a region,and there is no recourse for 
the ship[)ers in that region. 

The Houston and Gulf Coast Railroad would provide lhat recourse for shippers in the 
Houston/Gulf Coast area, as well as provide a vital link to farmers who need dependable, 
inexpensive rail Iransportation to access world markets, and to provide neutral rail service 
to all shippers it is permitted to serve. 

The alternative is the destruction of the H&GC. the loss of rail service by its 
customers.and the continued stranglehold Union Pacific has on the Houston/Gulf Coast 
area. 

Only the power granted lo the Board and the grace of God can save the H&GC.and 
restore competition in the Houslon/Gulf Coast area.Thank you for this opportunity and 
may God ble.ss you. 

Sincereh. 

Kenneth B. Cotton 

HOUSTON AND GULF COAST RAILROAD 
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Dear Secretary Williams: 

Enclosed for fding in above captioned proceeding are an original and twenty-six copies 
ofthe Rebuttal Evidence And Argument In Support Of The Consensus Plan, Voli>mes I - 3 
("Consensus Rebuttal"), filed on behalf of The Chemical Manufacturers Association, The 
Society of Plastics Industry, Inc., The Railroad Commission of Texas, The Texas Chemical 
Council, The Texas Mexican Railway, and The Kansas City Southem Railway Company 
(collectively, the "Consensus Parties"). Please note that Volume 3 enclosed herewith contains 
material designated by the parties as Highly Confidential, and is being submitted under seal 
pufsiiarit to the protective order issued by the Board in this proceeding. Also, included with this 
filing are a set of 3.5-inch diskettes containing the text of the pleading in WordPerfect format and 
containing tables in Microsoft Excel format. 

Please date and time stamp one copy of the Consensus Rebuttal for retum to our offices. 

Sincerely, 

William A. Mullins 
Attomey for The Kansas City 
Southem Railway Company 

cc: Parties of Record 
Honorable Stephen .1. Grossman 
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INTRODUCTION AND SUMMARY 

My administration has worked with the Greater Houston Partnership on 
this issue over the past nine months. The Partnership strongly supports the 
principles outlined in what is recognized as the Consensus Partners Plan. 
We concur and have also listened to shipper?, the general public, local 
elected officials and the Port of Houston. Competitive rail is crucial to the 
Houston legion's continued economic growth. 

Lec P. Brown, Mayor, City of Houston, Texas 
Letter to The Honorable Linda Morgan, 

October 12,1998. 
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When the federal Surface Transportadon Board approved the contentious 
marriage between Union Pacific and Southem Pacific Rail Corp. in 1996, 
it did so conditionally, reserving the right to change the merger's terms if 
competirion was unacceptably thwarted.... Without hesitation, the Board 
should embrace an eight-point plan advocated by a coalition of shippers, 
govemment officials and rail competitors Understandably, the Board 
has been reluctant to intervene in this private business matter. 
Government interference always should be a last resort. But we're at the 
last resort. Govemment approved the deal, so now govemment — the 
Board — must make it work. 

Permanent Fix: Competition key lo ending 
rail pain in Houston, Gulf Coast, Houston 
Chronicle, August 23, 1998, at Outlook, p.2. 

The Consensus Parties believe that M.iyor Brown and the Houston Chronicle have 

it right. The Consensus Plan is not intended as a short-term, or temporary measure to 

solve Union Pacific Corporation's ("UP") Western U.S. service problems. The 

Consensus Plan is about a vermanent fix to the competitive problems in the Texas Gulf 

Coast that resulted from the merger of UP and Southem Pacific Rail Corporation ("SP") 

which have been highlighted by UP's service meltdown. 

UP has attempted to portray the Consensus Plan as "taking UP's property," an 

"open access plan," a plan that will have "substantial" financial impacts on UP and its 

investment ability, and a plan which is designed to provide Houston and Gulf Coast 

shippers with undeserved additional competition. Of course the Consensus Plan does 

none of those things. The Consensus Plan will add substantial new competitive 

inftastmcture, restore competition, reins?'tute ^ r ̂ 'ating arrangements that existed prior to 

the merger, and carry out the Board's desire that Tex Mex provide an effective alternative 

to UP at Laredo. 
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This Rebuttal Filing will address each and every one of these issues. The 

Consensus Parties will first briefly discuss each and every cne of LT's "myths" against 

the Consensus Plan and then discuss the legal principles which should guide the Board's 

decision making process. Once this groundwork has been laid, the Rebuttal Filing will 

specifically address the competitive issues of this case and explain why the original 

conditions imposed by the Board to preserve competition in Houston and for NAFTA 

shippers, while well intentioned, have simply failed to preserve the pre-merger level of 

competition provided by SP. 

In addition to these competitive issues, there are fundamental structural defects, 

such as the lack of neutral dispatching, switching and independent infi-astrucnire, that 

severely impede the rights granted to Burlington Northem Santa Fe Railway ("BNSF") 

and The Texas Mexican Railway Company ("Tex Mex"). The Rebuttal Witnes-es herein 

will clearly establish that these fundamental defects must be corrected in order to 

acccmpUsh the Board's stated goal of preserving the pre-merger level of competition. 

Finally, it will be explained how the Consensus Plan will resolve both the competitive 

and stmctural problems that currently exist. 

With the Consensus Plan, the shippers and the Texas ecoiiomy no longer will be 

subject to the effective monopoly control and problems of UP. If the Consensus Plan is 

adopted, when UP has delayed trains, labor dismptions or any other service problems on 

its tracks, shippers will have altematives. Shippers, as they did before the UP/SP merger, 

will have choices once again available to them — choices that were taken away fi'om 

them as a result of a government-approved merger. 



Instead of focusing on these realities, UP, in an attempt to generate opposition to 

the Consensus Plan, publicly has been touting a series of "myths" about the purposes of 

the Consensus Plan and its effects. Of course the realities are quite different. 

UP MYTH#1: 

The Consensus Plan is about "government regulation" and "open 

access" and expanding competition to shippers v/ho did not have 

competition prior to the meiger. 

REALITY: 

The Consensus Plan is about restoring the competitive and 

operating choices Jiat were available to shippers prior to the UP and SP 

merger and countering the competitive effects ofthe merger. It is not 

about "taking something away" fi-om UP that UP somehow earned in the 

fi'ee market. 

Indeed, as recently as 1988, there were five separate Class I 

railroads ser\'ing Houston shippers, and two terminal railroads, the 

Houston Beh and Terminal Railway Company ("HBT") and the Port 

Terminal Railroad Association ("PTRA"). These two terminal railroads 

provided a significant number of Houston shippers with neutral 

dispatching and switching and allowed those shippers to be switched to 

any of the five railroads for the linehaul move, thus giving these shippers 

the service and rate options available fi-om five raikoads. 

-4 . 



Just prior to the UP/SP merger in 1995, as a result of another UP 

merger (and another merger not involving UP) the number of Class I 

raih-oads serving Houston had dropped to three, but the HBT and PTRA 

remained in existence. After the UP/SP merger, the alternatives available 

to these Houston shippers were reduced to two; and the HBT, including 

the neutral switching and dispatching which it afforded, was eliminated. 

The Consensus Plan will restore neutral switching and dispatching 

to all ofthe former HBT and PTRA shippers. The Consensus Plan will 

restore meanirgful rail competition in Houston, an environment not 

preserved by the UP/SP-BNSF trackage rights agreement. To provide 

other service opportunities, the Consensus Plan restores the numbe' of 

railroads ser\'!ng Houston shippers to three. The Consensus Plan v»ill 

allow shippers the choice of which one of the three railroads they will use. 

Thus, the Consensus Plan is not about using "govemment 

regulation" to force UP to give up access to shippers which U" had 

somehow gamed access to through competing in the fi-ee market. Instead, 

the Consensus Plan is about restoring competitive and operating choices 

that were taken away when the govemment allowed UP to m̂ rge with SP 

in the first instance. 
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UP M\TH #2: 

In the Texas Gulf Coast, UP faces intense competition fi'om BNSF 

and UP has lost a substantial amount of traffic to BNSF as a result UP's 

service problems. There is no competitive problem in T exas. 

REALITY: 

UP's own data, submitted September 18, 1998, clearly shows that 

even in the midst ofthe emergency service crisis, when shippers were 

doing everything in their power to avoid using LT*, UP maintained 

incredibly high market shares for Houston traffic destined to the Eastem 

and Southem gateways. For example, fi'om July 1997 to June 1998, in the 

midst of the crisis, UP's carload market share fnr traffic originating in 

Houston ranged fi'om 80% to 81% for traffic destined for the Northeast 

and fi-om 78% to 84% for traffic destined to the Southeast. This gateway 

traffic should be fully competitive in that it does not entail closed 

destinations on the UP system. If Houston shippers tmly had a choice 

between UP and BNSF, UP would not have maintained such high maiket 

shares. Obviously, despite the complete breakdown of UP service, 

shippers were still forced to u iC UP, including the fact that BNSF had to 

rely on UP's infi-astructure, which rendered BNSF a non-competitive 

option. 

It is tme that BNSF has provided some competition to UP for the 

business of some shippers. However, the data clearly shows that BNSF is 
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competitive only for the traffic to the West, where BNSF has a large 

presence, independent infî a-stmcture and itself controls a number of closed 

destinations. 

Indeed, BNSF's July 8, 1998 comments recognize that it cannot 

effectively provide a competitive check to UP without some change in the 

stmcture ofthe Houston market. For instance. BNSF states that: 

[T]he ability of BNSF to provide reliable, dependable and 
consistent service to shippers under tie conditions imposed 
by the Board in the UP/SP merger to preserve competition 
is being thwarted by (i) stmctural deficiencies in certain of 
the rights which BNSF received as a resuh ofthe UP/SP 
merger on UP's lines in the Houston and Gulf Coast, and 
(ii) by UP's practice of favoring its trains over the trains of 
other carriers in situations where the continuing congestion 
and service problems on UP's lines preclude normal 
operations. 

BNSF Application for Additional Remedial Conditions Regarding 

the Houston/Gulf Coast Area, Finance Docket No. 32760 (Sub-No. 

26), filed July 8,1998 ("BNSF Apphcation") at 5. 

The fact that BNSF has been able to provide some competitive 

altemative to UP for Westem destinations for sorne traffic proves the 

precise point that the Consensus Parties (and BNSF itself) are making: 

where there is neutral switching and dispatching and where a railroad can 

control its own infî tmcture (which BNSF does for shipments to the 

West), there is competition. T*̂ e Consensus Plan ensures tfiat all Houston 

shippers, not only PTRA shippers, will benefit fi-om these advantages. 
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UP MYTH #3: 

UP plans on investing $1.4 billion in the Texas/Louisiana Gulf 

Coast over the next five years and adoption of the Consensus Plan will 

mean that UP will not be able to spend these resources. 

REALITY: 

In reply to UP's Infirastmcture Report, Mr. Tom O'Connor, a 

widely recognized expert on rail investments and strategies, calculated 

that: (i) UP had actually funded or begun investments in the Houston 

terminal area totaling $29.3 million, a mere 2% of the planned total of 

$1.4 billion; (ii) UP had actually fimded or begun investments in other 

Gulf Coast areas totaling $46.5 million, a fiirther 3% ofthe planned total 

of $1.4 billion; and (iii) 60% of all projects described in the Infi-astrricture 

Report were unspecified or ui^laimed. These calculations en.''bled Mr. 

O'Connor to conclude that the investments proposed in the Infi-astmcture 

Report would not occur in the near future and may not occur at all, 

depending on UP's subjective evaluation of future events. Furthermore, 

documents produced by UP in discovery clearly show that UP has actually 

spent, or authorized the spending of, a total of $116.9 million in the 

Houston/Gulf Coast area. This amoimt represents 4.7% of tJie total of $2.5 

billion that UP plans to spend system wide in 1998 and 8.4% of the total 

investments planned for the Houston/Gulf Coast area over the next five 

years. 
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The inference to be drawn fi'om UP's lack of investment in the 

Gulf Coast region is irresistible. TJP does not face competition in the Gulf 

Coast region because it has a virtual monopoly in that region. Without 

competition, UP has no incentive to invest in the Gulf Coast region. 

Indeed, where UP does face intense competition fi'om BNSF, in the 

Central Corridor and Northem Califomia for example, UP is investing a 

significant amount of money — hundreds of millions of dollars — in 1998 

alone. Thus, contrary to UP's claims, adoption of the Consensus Plan and 

its corresponding pro-competitive benefits, will actually provide 

incentives to UP to increase its investment in the Houston and Texas Gulf 

Coast area. 

UP MYTH # 4: 

This dispute is really a private dispute between rail carriers, 

intended merely tc enrich Tex Mex and KCS, and is not intended to 

benefit shippers or the pubhc interest. 

REALITY: 

The eight point Consensus Plan is intended to benefit the 

customers of the railroads and the public interest as a whole. It is not a 

"private dispute" between carriers, nor is the Consensus Plan a "KCS/Tex 

Mex" plan as UP continually calls it. The Consensus Plan is a good faith, 

consensus effort to do what is beneficial for the economy of Texas and for 



the shippers. To call it a "KCS/Tex Mex" plan ignores the other 

supporters to the Conse.>.sus Plan. 

The Consensus P 'an has tlie widespread support of shippers and is 

endorsed by numerous other Texas public interest bodies. Joining the 

Houston Chronicle in endorsing and supporting the eight point Consensus 

Plan are some ofthe nation's largest shipper trade associations: The 

Chemical Manufacturers Association ("CMA"), The Society ofthe 

Plastics Industry, Inc. ("SPI"), and The Texas Chemical Council ("TCC"). 

Collectively, these three organizations represent over 2,000 individual 

shippers. 

Another 70 plus shippers have submitted individual statements 

supporting all or part ofthe Consensus Plan. Unlike UP's shipper 

statements submitted on September 18, 1998, the vast majority of these 70 

plus shippers have operations in the Houston/Gulf Coast area and 

represent the nation's largest shippers, such as Shell Chemical, Union 

Carbide, Mobil Oil Corporation, Intemationai Paper, E.I. DuPont de 

Nemours and Company, Phillips Petroleum Company, Citgo Petroleum 

Corporation, BASF, Rohm and Haas, and Huntsman Corporation. Indeed, 

the nation's largest shipper trade association, the National Industrial 

Transportation League, while not specifically endorsing the Consensus 

Plan, is today submitting comments endorsing eveî ' one of the items of 
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the Consensus Plan, except for expanded access for shippers located on the 

Bayport Loop. 

Joining these shippers are numerous public interest bodies, who 

have either endorsed the Consensus Plan in total or the principles 

contained within the Consensus Plan. These bodies include the Raih-oad 

Commission of Texas, the Office of the Mayor of Houston, Port of 

Houston, Greater Houston Partnership (the equivalent ofthe Houston 

Chamber of Commerce), the Texas Farm Bureau, the Corpus Christi 

Chamber of Commerce, and the Texas Democratic Party. 

UP MYTH #5: 

The proposal is a massive govemment confiscation of UP's private 

property and will cause UP to lose significant revenues. 

REALITY: 

Not one piece of UP property will be confiscated by the 

govemment. 'While the Consensus Plan does request UP to sell some of 

its property to another carrier as a condition for approval of its merger 

with SP, such requests are standard conditions imposed in any merger. 

Indeed, at the July 1, 1996, oral argiunent, UP's own counsel invited the 

Board to require UP to sell certain lines and assets if the Board felt it was 

appropriate to do so after two years ofthe Board's oversight process. 

If LT is requested to sell certain assets, UP will be fully 

compensated for any property that it sells; and if UP is unliappy with the 
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price, it has the right to request that the Board set a higher price. 

Furthermore, for the property that UP does sell, the Consensus Plan calls 

for the purchaser to grant back to UP the right to use that property, along 

with the purchaser, in order to ensure that UP would not lose the use of 

that property. 

The Consensus Plan also calls for UP to share some of its tracks 

with the PTRA, BNSF and Tex Mex, but UP, as the owner of that track, 

will continue to have the right to operate over those tracks. Where PTRA, 

Tex Mex or BNSF operate over these UP tracks, tliey will pay UP a usage 

fee equal to the fee thai TJp currently pays to BNSF when it operates over 

BNSF's tracks. 

UP also claims that the Consensus Plan will cause UP to lose a 

significant amount of traffic revenue. This is simply not tme. Ofthe 

approximate $2.8 billion dollar Houston Business Economic Area 

("BEA") rail market, UP controls (as stated by UP's own witness, Richard 

J. Barber) approximately S1.9 billion (69%) of that market. Of course, UP 

did not gain control over this revenue through competing for it in the free 

market, but by buying SP's share through a government approved merger. 

Nonetheless, of UP's $1.9 biUion share, the Consensus Plan projects about 

$155 million (or approximately 8% of UP's revenues fi-om Houston) will 

be diverted fi'om UP to other carriers, including BNSF, Tex Mex and 

KCS. 
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Of course, this is just a projection and is based upon the premise 

that the Houston market is a "fixed pie" (which premise is faulty, as the 

competition brought about by the Consensus Plan is likely to increase the 

overall size of the "pie"). But even if this diversion does occiu-, such 

diversions will occur precisely because those other carriers' services are 

more efficient than the UP routes and provide a better alternative to 

Houston shippers than the existing UP routes. These diversions will not 

occur because the govemment ordered UP to "give" this traffic to the other 

carriers. 

Finally, in 1997, even with its service-related loss of traffic, UP 

had gross operating revenues of approximately $11 billion. Even if the pie 

remains fixed and all projected diversions occur, the notion that a loss of 

less than 1.5% of UP's revenues will somehow cripple UP is preposterous. 

Indeed, UP itself claims that it can't even handle aii of its traffic today and 

needs to "ration its service." Allen R. Myerson, Union Pacific to Limit 

Traffic on its Tracks, N.Y. TIMES, September 1, 1998, at CIO. In fact, UP 

is beginning to study what sorts of traffic might be "di-̂ pensable." Id. 

UP MYTH #6: 

The Consensus Plan is unworkable and would create serious 

operational problems if it were adopted. 
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REALITY: 

The Consensus Pl.in contains a fiill explanation of how the rail 

operations would work following the Consensus Plan's adoption. The 

three raikoad operating witnesses supporting the Consensus Plan have 91 

years of raih°oad operating experience among them. One witness is the 

former President of the HBT, and another spent 11 years operating 

railroads into and out of the Houston area. 

These and other UP myths will be fully rebutted in this filing. One would think 

that UP, which claims it is willing to "work with our customers, and with other railroads" 

and find "cooperative and creative ways of improving service," UP's Opposition to 

Condition Applications, Vol. 1, Finance Docket No. 32760 (Sub-Nos. 26-32) filed 

September 18, 1998 ("UP/SP-356") at 11, would find something to support and be 

positive about with respect the numerous proposals made to improve service (instead of 

attempting to denigrate such proposals by spreading these insubstantial myths). Yet, 

when the Consensus Parties proposed an eight point Consensus Plan to improve service 

in Texas; when BNSF proposed a 9 point plan; and when Dow, Formosa, DuPont, and 

Central Power & Light proposed solutions to improve service to their plants, UP 

responded by stating: "UP opposes all of these conditions." UP/SP-356 at 11. Fora 

railroad which has caused biUions of dollars in damages to the Texas economy alone, 

such intransigence is remarkable. 

Numerous viamesses will explain in great detail why UP's allegations and 

arguments against adoption of the Consensus Plan are simply wrong. The Consensus 
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Plan will add substantial new competitive infi-a?tmcture, restore the competitive and 

operating arrangements that existed before the UP/SP merger, allow Tex Mex to be an 

effective competitive ahemative to UP for U.S./Mexicari traffic, and ensure that UP's 

problems will never again cause such pervasive and unmitigated problems for the Texas 

economy. The Consensus Plan should be adopted. 

ARGUMENT 

L THE PROPER LEGAL STANDARD 

A. The Board's Conditioning Authority 

UP acts as if the Board's Decision No. 44 somehow found that there was no 

competitive problem fi^om the UP/SP merger for Houston and NAFTA traffic. This 

mischaracterizes the Board's finding. The Board noted that the AppUcants to the UP/SP 

merger '"presented their plans for addressing competitive harms at the outset [ofthe 

merger proceeding.]" Decision No. 44 at 117 (STB served August 12, 1996). Observing 

that a "condition will not be imposed unless the merger [will] produce effects harmful to 

the public interest," the Board found that "subject to [the BNSF] agreement and certain 

conditions that [the Board] impos[ed]... the merger as conditioned [was] unlikely to 

lead to any significant competitive harms.'" Id. at 116,144 (emphasis added). Moreover, 

the Board held that "for many shippers throughout the West, the various rights provided 

for in the BNSF agreement 'A-ill ameliorate the competitive harm.s tl]^^ 'vould he 

generated bv an unconditioned merger." Id. at 145 (emphasis addjd). 

For NAFTA traffic, tlie Board found that *Tex Mex ana its supporters have raised 

legitimate concems that absent a grant of Tex Mex's responsive ^plication, the merger 
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could result in a reduction of competition at Laredo, the most important U.S.—Mexican 

gateway." Id. at 147 (emphasis added). Thus, the "partial grant of Tex Mex's responsive 

application [was] required to ensure the continuation of an effective competitive 

altemative to UP's routing into the border crossing at Laiedo." Id. 

As noted, to resolve the competitive problems in Texas and for NAFTA traffic, 

the Board relied upon a series of trackage and other rights granted to BNSF and Tex Mex. 

The Board granted these conditions to ensure that shippers would not lose their 

competitive altematives as a resuh of the merger. Decision No. 44 at 103 ("In essence, 

the BNSF agreement will permit BNSF to replace, to a large extent, the competitive 

service that is lost when SP is absorbed into UP."). 

In imposing these conditions, the Board recognized the possible need for fiirther, 

future modification of these conditions due to unforeseen future circumstances and thus 

specifically retained oversight jurisdiction "for 5 years to examine whether the conditions 

we have imposed have effectively addressed the competitive issues they were intended to 

remedy." Decision No. 44 at 146. In formulating that "oversight" condition, the Board 

specifically retained the jurisdictional power "to impose additional remedial conditions if 

and to the extent, we determine that the conditions already imposed have not effectively 

addressed the competitive harms caused by the merger." Id.' In addition. Ordering \6o{ 

' The Board has reiterated its oversight jurisdiction in nearly every decision issued thus 
far in the Oversight Proceeding, Finance Docket No. 32760 (Sub-No. 21). In decisions 
numbered 1 and 10, the Board specifically stated that it had retained jurisdiction to 
impose "additional remedial conditions." Decision No. 1 (STB served May 7, 1997) and 
Decision No. 10 (STB served Oct. 27, 1997). 
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Decision No. 44 states that further conditions, including divestiture, may be ordered 

under the oversight provision. Id. at 231. 

Indeed, each of the Board members' separate comments in Decision No. 44 

elaborated on the need for further oversight. For example. Chairman Morgan stated that 

"[i]f competitive harm becomes a problem, we can and will act The divestiture option 

will remain available during the entiie oversight period." Id. at 240. On the same topic, 

Vice Chairman Owen declared tliat "[d]uring this oversight period we have authority to 

impose additional conditions and we will be an alert and aggressive policeman." Id. at 

250. Even UP's own counsel, Arvid E. Roach U, during oral argument on the merger, 

specifically declared that under the oversight jurisdiction, the Board "will have 

unresbicted power to impose additional conditions if appropriate . . . includ[ing] 

divestiture There's no reason that in a year or two or three, if [the Board] 

conclude[s] tiiat [divestiture] is appropriate, you can't require it." UP/SP Merger, 

Finance Docket No. 32760, Oral Argument Transcript, July 1, 1996 at 59. Mr. Roach 

gave no hint that UP, later faced with the reality of such divestiture, would decry it as an 

improper e.xpropnation by the Board of UP's rightfiil property. Thus, to the extent that 

the Board's original conditions have not proved adequate to effectively address the harms 

fi-om IT'S control of SP, the Board has retained jurisdiction to impose additional 

remedial conditions. Indeed, the Board has a legal obligation to "ensure" that the 
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conditions imposed to alleviate the anticompetitive effects ofthe UP/SP merger are 

working.̂  

Notwithstanding the existence of the Board's oversight jurisdiction, the Board 

also has adequate independent authority to modify the conditions granted to KCS/Tex 

Mex. 49 U.S.C. § 11327 provides that "[w]hen cause exists, the Board may make 

appropriate orders supplemental to an order made in a proceeding under sections 11322 

through 11326 of this title." In fact, the United States Supreme Court precedent strongly 

supports the Board's independent basis under § 11327 (through its stamtory predecessors) 

to consider and grant supplemental relief in consolidation and merger proceedings. See 

Penn-Central Merger and N & W Inclusion Cases. 389 U.S. 486, 522 (1967).' Whether 

2 Section 11324(c) of Title 49 of the United States Code states in pertinent part that: 
The Board may impose conditions goveming the transaction, including the 
divestiture of parallel tracks or requiring the granting of trackage rights and 
access to other faciUties. Any trackage rights and related conditions imposed 
to alleviate anti-competitive effects of the transaction shall provide for 
operating terms and compensation levels to ensure that such effects are 
alleviated. 

' Other precedent also exists for the Board to utilize its jurisdiction, even where the 
Board has not expressly retained jurisdiction, to add to or otherwise modify conditions 
contained in previous orders and decisions. The Board's predecessor has specifically 
declared that "it is common for the Commission or a reviewing court to revisit and 
modify conditions." Union Pacific Corp. et al. - Control - Chicago and North Westem 
Transportation Co., Finance Docket No. 32133 (ICC served April 6, 1995). See also, Rio 
Grande Industries, Inc. et al. - Purchase and Related Trackage Rights - Soo Line 
Railroad Company, Finance Docket No. 31505 (ICC served Nov. 13, 1989) (The Board 
also has authority to issue supplemental orders in the absence of an express reservation of 
jurisdiction.); GLI Acquisition Co. - Purchase - Trail-ways Lines, Inc. et ai. No. MC-F-
18505 (ICC served Dec. 10, 1990) ("Apart fi-om our reservation of jurisdiction, we also 
have specific stamtory authority under 49 U.S.C. § 11351 [now § 11327] to make 
necessary supplemental decisions, "when cause exists", in §§ 11343-11344 [now 
§§ 11323-11324] proceedings."); People of State of 111 v. ICC. 713 F.2d 305 (7* Cir. 
1983) (The same test for determining vvhether additional conditions should be in̂ >osed is 
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the Board invokes its jurisdiction under its oversight proceeding, other statutory 

authority, or both, it is clear that the Board has the legal duty to impose additional 

remedial conditions if the original conditions have failed. 

F . The Houston/Gulf Coast Cversifeht Condition 

Recognizing the exd-aordinary and unprecedented nature of the service crisis and 

the continuing complaints fi-om shippers and others about UP's market power and service 

ability, the Board invoked its oversight authority to determine wheihe: the original 

conditions imposed in the UP/SP merger for the Houston/Gulf Coast were traly effective 

in replacing tlie service and competitive options that would have otherwise been lost in an 

unconditioned UP/SP merger." According to UP, the Board's order establishing this 

proceeding requires the Consensus Parties to answer three questions: First, did the 

UP/SP merger give UP enhanced market power in the Houston/Gulf Coast? Second, if it 

did, did that increased market power cause the service problems? Third, if the answer to 

both of the foregoing questions is "yes," then should any proposed conditions be 

imposed? UP/SP-356 at 5 (emphasis added). UP claims this is the test that the Board 

established in Decision Nos. 1 & 6 in this proceeding. 

used in supplemental order proceedings and continuing jurisdiction proceedings, either 
way the petitions are not unusual.) (citing (jrevhound Corp. v. ICC. 668 F.2d 1354 (D.C. 
Cir. 1981). 

" The Board correctly has shown concem with both competition and service; they are 
interrelated and both are elements ofthe public interest that the Board must use its 
merger-conditioning power to protect. 49 U.S.C. § 11324(b){l) and (b)(5). 
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However, if one carefully examines the language contained within those 

decisions, one easily can see that UP suggests a false test. UP has pcribrmed one of the 

oldest tricks in the book—it has set up the "straw man" and then knocked that "straw 

man" dovvii. 

What the Board's language really said was that the Board would examine 

"whether there is any relationship between any market power gained by UP/SP through 

tlie merger and the failure of service that occurred in the region, and, if so, whether 

additional remedial conditions would be appropriate." Decision No. 6 at 6 (STB ser/ed 

Aug. 4, 1998); Decision No. 1 at 5 (STB served May 19, 1998). Nowhere in this 

language is there a requirement to prove that the UP/SP merger gave UP "enhanced" 

market power. Nowhere is there a requirement to prove that the "enhanced" market 

power "caused" the service crisis. 

The Board clearly wants to examine whether there is any "relationship" between 

the market power gained and the service crisis, but this is a "relational" test, not a 

"causal" test. As Dr. Curtis M. Grimm and Mr. Joseph J. Plaistow show in their attached 

joint rebuttal verified statement ("R.V.S. Griram/Plaistow"), there is a significant 

relationship between the market power UP gained by its purchase ofthe SP and the 

service crisis. UP's market power did not directly cause the service crisis, and no one 

claims tfiat it did; but the service crisis did clearly show the extent to which UP gained 

market power as a result ofthe merger. 

If UP had no enlianced market power, and if UP were imwilling or unable to give 

its customers good service because of mismanagement, merger implementation 
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difficulties, or for any other reason, the presence of an effective competitor would have 

enabled a significant portion of the customers to obtain that service fi-om others. In the 

Houston/Gulf Coast region, however, UP's customers have not had that option. As 

evidenced by the large market share UP maintained throughout the crisis, UP's complete 

control of the Houston/Gulf Coast infiastmcture, dispatching and switching clearly 

showed the extent to which UP has market power and showed that the conditions 

imposed in the original merger decision to ensure adequatj levels of competition and 

service for Houston shippers have not been sufficiently effective and need to be 

enhanced. R.V.S. GrimmTlaistow at 4. 

No monopolist would intentionally use its market power to cause a service crisis 

that would cost that monopohst millions of dollars in lost revenue; and it would be 

unnecessary for any party to tiy to prove, as UP suggests they should, that the ser\'ice 

crisis was caused by a monopolist's exercise of its maricct power. Indeed, the Board was 

correct when it stated that "UP/SP did not manufacture the crisis to exploit some sort of 

dominant position in the market, or to obtain some sort of competitive advantage." 

Decision served February 17, 1998, Ex Parte No. 573, Service Order No. 1518 at 12 

("ESO-1"). The service crisis was caused by myriad factors, including missteps in 

integrating UP and SP; however, the critical factor in this proceeding is that the effects of 

the service crisis on the shippers and the economy as a whole were much worse as a resuh 

of the market power that UP gained thrô î h the merger R.V.S. Grimm/Plaistow at 13. 
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II. THE CONDITIONS IMPOSED TO PRESERVE COMPEl ITION IN THE 
HOUSTON/GULF COAST HAVE BEEN INEFFECTIVE 

A- BNSF Has Been Ineffective In Replacing SP For Houston Originated 
Traffic 

The Board fully intended BNSF to replicate the pre-merger level of competition 

that SP provided to UP in the Houston market. Decision No. 62 at 6-7 (STB served 

November 27, 1996) ("The merger should acUially sti-engthen competition in Houston by 

replacing SP ̂ mth a stronger BNSF."); Id. at 8 ("We are confident that BNSF will emerge. 

as a .strong and effective replacement in Houston for the competition lost through the 

merger.").̂  'mdeed, the entire focus of this oversight proceeding is to determine whether 

the conditions imposed by the Board in Decision No. 44 to alleviate the service and 

competitive problems of an unconditioned UP/SP merger in the Houston/Gulf Coast 

market are working. If they are not, the Board has a leg'-' obligation to change those 

conditions to "ensure" that the service and competitive problems in the Houston/Gulf 

Coast are in fact alleviated. 

1. Aggregated Houston Market Shares 

The service crisis has shown that the conditions initially imposed by the Board on 

the UP/SP merger to preserve competition in Houston have been inadequate to preserve 

pre-merger levels of rail competition and rail service. Before the merger, SP provided a 

^ See also Decision No. 57 at 3 (STB served November 20, 1996) ("In Decision No. 44 
we imposed 'a number of broad-based conditions that augment the BNSF agreement to 
help ensure that the BNSF trackage rights will allow BNSF to rephcate the competition 
that would otherwise be lost when SP is absorbed into UP.'") (citations omitted). 
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much larger competitive presence in the Houston market vis-a-vis UP than BNSF has 

achieved under the conditions. R.V.S. Grimm/Plaistow at 6. Before the merger, when 

there was a service failure on either the UP or SP, shippers had altematives. As a result, a 

service failure did not cause substantial damage to the shippers or the economy. Without 

question, BNSF has simply not emerged as "a sti-ong and effective replacement at 

Houston for the competition lost through the merger." The Consensus Plan will restore 

those service and competitive options so that UP's problems do not become everyone's 

problems and so that shippers will once again enjoy the same level of competition in 

Houston that they enjoyed before the merger. 

UP criticizes the original Grimm/Plaistow maricet study for using data fiom the 

first half of 1997 and states that a more "meaningful" period is fi-om January 1998 to Jtme 

1998. UP/SP-356 at 47. The reason why the later period was not used in the original 

Grimm/Tlaistow smdy was due to the fact that UP did not make its 100% traffic tapes 

available until July 15, 1998, a week after die July 8th filing deadline. Accordingly, 

Grimm/Plaistow have used the later period in their latest analysis. They have also 

examined both Houston originations and terminations and adapted Mr. Barber's 

methodology with regard to geographic destinations in order to eliminate UP's 

accusations of "gerrymandering." UP/SP-356 at 46. The rebuttal study thus uses the 

exact data and data points as UP witnesses Barber and Peterson. Even after making these 

adjustments, the overall conclusion is the same: BNSF has not been an effective 

replacement for SP for Houston originated traffic to certain geographic destinations. 
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An examination of Houston market share numbers for July through December 

1997 and January though Jtme 1998 show that UP retained a highly dominant market 

share despite the crisis, particularly to the Northeast and South. Mr. Barber's Appendix 

Tables 1 and 6, UP/SP-357, actually support this finding. On a carload basis UP has 

80% of Houston origmating traffic and 89% of Houston terminating trafific to/fi-om the 

Northeast in Jan.-June, 1998. With regard to traffic to and fi-om the South, UP had78% 

of originating traffic and 87% of terminating traffic in the first half of 1998. Id. 

The large market share UP maintained throughout the crisis and UP's complete 

control of the Houston/Gulf Coast infi-astmcture, dispatching and switching clearly show 

the extent to which UP has market power and showed that the conditions imposed in the 

original merger decision to ensure adequate levels of competition and service for Houston 

shippers have not been sufficiently effective and need to be enhanced. 

UP attacks the use of the Houston BEA as an improper market definition, UP/SP-

357, V.S. Barber at 5, but while arguing against the value of such a mailcet definition as 

overly broad, UP then proceeds to provide page after page of evidence using Houston as a 

market definition and then proceeds to provide additional pages with an even broader 

market definition, that of Texas and the entire Gulf Coast. Id. at 21-39. By using the 

Houston BEA as the market definition, the point UP is trying to make is that BNSF's 

modest post-merger gain in market share during the service crisis indicates ;an absence of 

competitive effects fi-om the merger, but the point is fundamentally flawed as a matter of 

basic economics and antitrast principles. The fatal flaw is that UP Witness Barber offers 

as a basis of evaluating the impacts of the merger a comparison of the combined UP/SP 
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market shares in 1994 with current UP market shares. A proper analysis of the impacts of 

the UP/SP merger on market stmcture should use the pre-merger market shares of each 

individual carrier, BNSF, UP, and SP, as the baseline numbers and not die pre-merger 

combined UP and SP market shares, as Barber has done. 

By way of testing UP's logic, suppose we have a market with three competitors, 

two with market shares of 49% each and the third with a share of 2%. If the two largest 

competitors merge, they would then have a combined market share of 98%. 

Subsequently, number three gains 1% of that combined share so that the market is now 

stmctured with the top firm having a 97% share and the second with 3%. By UP's logic, 

simply because the second firm in the post-merger en'.dronment was able to acquire 1% in 

market share shows that the merger has resulted in a more competitive maricet stmcture, 

even though one firm now dominates the market. This logic is contrary to any standard 

analysis of the effects on competition of a merger. Indeed, as noted, the Board, when it 

approved the UP/SP merger, clearly understood that the relevant comparison in a post-

merger environment is whetiier or not BNSF was going to sufficiently replace SP's 

market share, not whether or not a combined UP and SP would lose some market share to 

BNSF. 

The key is to compare the post merger market shares with the pre-merger shares. 

Using 1994 as a base year (as UP did), and disaggregating Barber's "UP" (which is really 

the combined UP/SP) into its components, UP and SP, this data reveals that the merger 

has clearly resulted in UP dominance. For example, based on caiioads of Houston 

outbound traffic, UP's market share has increased fi-om 61 to 80% in the Northeast, fi-om 
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49% to 78% in die South-Southeast and fi-om 37 to 69% overall. R.V.S. Grimm/Plaistow 

at 5. When using the proper pre-merger market shares as a comparison, the same result 

holds whether using originations or terminations, or carloads or tons — the merger has 

clearly resulted in much greater market dominance by UP in Houston. 

Although BNSF has gained some market share since the merger vis-a-vis the 

combined UP/SP maricet share, this gain has not in any way countered the increase in 

UP's market dominance fi-om its acquisition of SP. SP clearly provided a much larger 

competitive presence in the Houston market than BNSF has achieved under the 

conditions. See R.V.S. Grimm/Plaistow, Figures 4, 5, 6 & 7. 

The fact that UP's Houston market share fell modestly merely indicates that 

BNSF exerted some competitive pressure during the crisis to some geographic locations, 

but UP's own analysis shows that BNSF has not been effective to the Northeastem, 

SoutL'Southeastem, or Midwest gateways. For example, ft^om July 1997 to June 1998, in 

the midst ofthe crisis, UP's carload market share for traffic originating in Houston 

ranged fi-om 80% to 81 % for traffic destined for the Northeast, fi-om 78% to 84% for 

traffic destined to the Soudieast, and fi-om 72% to 77% for traffic destined to the 

Midwest. UP/SP-357, V.S. Barber at Exhibit 1. This gateway traffic should have been 

fully competitive and does not entail closed destinations on the UP system, but BNSF 

was able to only achieve, at most, a 6% increase in its market share, even at the height of 

the crisis. R.V.S. Grimm/Plaistow at 6. Certaiî y one cannot challenge a finding that UP 

dominat3s the market for rail traffic to the Northeast, where BNSF picked up only a 1% 

increase. Regardless, the issue for this oversight proceeding is not whether BNSF exerted 
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some competitive pressure, but whether or not BNSF has replicated SP's pre-merger 

market share and whether or not UT lost market share to and fi-om certain locations, 

specifically the Northeast, Southeast, and Midwest. 

LT points to die traffic gains of BNSF and Tex Mex during the service crisis as 

evidence that UP has not exercised any market power. Simply stating the volume of 

BNSF traffic growth over the trackage rights lines does nothing to account for reroutes of 

existing BNSF traffic (non trackage rights traffic) over those lines nor does it account for 

general economic growth and changes in commodity flows. R.V.S. Grimm/Plaistow at 3, 

n. 1. Furthermore, without also providing corresponding volume gains on the UP, simply 

pointing to BNSF's traffic gains does not provide a meaningful comparison of the 

effectiveness of BNSF vis-a-vis UP, which is the real issue. To die extent these gains did 

occur, however, they were only for certain ti-affic and only to and fi-om certain geogr̂ hic 

destinations, and some of those gains are directly attributable to the existence ofthe ESO, 

which, in some ways, implemented parts ofthe Consensus Plan.* 

Of course, UP is trying to ii2ve it both ways. UP cannot point to these traffic 

gains as evidence of competition in the Houston BEA but at the same time ignore the 

fact those gains occurred during the period of the ESO. The fact that there were gains to 

BNSF and Tex Mex attributable to the ESO proves precisely why the Consensus Plan is 

' UP itself admits that a "portion of Tex Mex's gains may have occurred due to UP's 
service problems and [the] partial embargo in March of this year of traffic destined for the 
Laredo gateway." UP/SP-356 at 136, n. 30. 
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necessary. Absent the ESO and absent die Consensus Plan, BNSF and Tex Mex will not 

achieve these so-called traffic gains. 

2. Disaggregated Houston Shippers 

UP continues to maintain that BNSF has been a competitive success in the 

exercise of its merger conditions. UP/SP-356 at 33. UP claims tiiat BNSF's traffic 

volumes have steadily and dramatically increased and are approaching half of the total of 

Houston ti-affic. UP/SP 356 at 32. BNSF, on tiie otiier hand, is adamant about tfie fact 

that it has been severely limited in its ability to compete with UP. BNSF proclaims that 

"in a number of siUiations, including in particular, where BNSF has to rely on UP haulage 

and/or switching to serve "2-to-l" customers — the customers most significantly affected 

by tiie UP/SP merger, BNSF has often been unable to compete effectively with UP. 

From lack of cooperation and neglect to outright discrimination and manipulation of 

existing agreements, UP has forced BNSF into an inferior competitive position which 

fails to provide "2-to-l" shippers die clearly competitive service choice tiiev had prior to 

tiie merger when UP and SP competed." Comments of The Burlington Northem and 

Santa Fe Railway, Finance Docket No. 32760 (Sub-No. 21), filed August 14, 1998 

("BNSF- 7") at 3-4 (emphasis added).' 

' In a letter to tiie Board dated October 7, 1998, UP's counsel, Anid Roach, again 
claimed that "BNSF is unquestionably providing highly effective competition using tiie 
nghts it obtained as conditions to the UP/SP merger — and in many cases, fiulher rights 
that UP has unilaterally provided to it." Mr. Roach went on to state tiiat "Attachments 13 
and 19 to BNSF's October 1 [1998] report show that traffic growth at tfiese points has 
been dramatic indeed." A review of Attachments 13 and 19 reveals that these assertions 
are not valid with respect to tfie Houston/Gulf Coast area. First, Attachment 13 covers 
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Despite BNSF's ovm statements, UP continues to claim BNSF has had 

tremendous success in competing for 2-to-l traffic, pointing to its annual oversight 

reports and increased BNSF volumes over the trackage rights lines. UP/SP-356 at 31-34. 

However, UP's reports with respect to tiie 2-to-l traffic are not specific to the 

Houston/Gulf Coast market and do not account for Hou.ston originations and terminations 

to and fi-om the specific geogr£q}hic destinations.* 

To evaluate UP's statements. Dr. Curtis Grimm and Mr. Joseph Plaistow 

conducted a market share analysis ofthe 2-to-l shippers located in the Houston BEA, 

which BNSF gained access to as part of Decision No. 44. See R.V.S. GrimmTlaistow at 

7-8. The analysis was conducted by drawing on the shippers identified by UP and BNSF 

as 2-to-l shippers in the Houston area, then matching these shippers in the 1998 traffic 

tapes of UP and BNSF. The results are contained in Table 3 and show that even for this 

2-to-l traffic, to which BNSF received direct access as a result of the merger, UP 

switch/haulage loads delivered by UP for BNSF at 2-to-l points m Texas. Attachment 13 
therefore does not isolate tiie Houston/Gulf Coast area. It is largely undisputed that once 
BNSF's traffic moves off the UP system in Houston, BNSF has fewer service problems. 
This is home out by BNSF's statement that it is dying to find ways to reroute traffic so as 
to bypass Houston on less congested routes in Texas e.g. through Temple. BNSF-PR-8 at 
11. Second, Attachment 19 covers switch/haulage loads dehvered by UP for BNSF at 2-
to-1 points system wide. These statistics are also not a retiable indicator of BNSF's 
ability to serve 2-to-l customers in the Houston/Gulf Coast area. 

' For those specific examples in the Houston area, UP points to rock fi-om Georgetown 
Raih-oad and sugar fi-om Sugarland, Texas. UP/SP-356 at 32. UP also says there are 
numerous other Houston area 2-to-l examples in its Confidential Appendices. Id. But 
none of these examples refute Dr. Grimm's essential point. Dr. Grimm would not dispute 
that BNSF has been effective for some 2-to-l traffic to and fi-om certain origins and 
destinations, but BNSF has not been effective in replacing SP for Houston BEA trafSc to 
and fi-om the Northeast, Midwest, and Southeast. 
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continued to maintain a 91% carload market share of this traffic during the service crisis. 

This analysis confirms BNSF's statements that it has not been able to effectively compete 

for 2-to-l traffic. 

B. The Merger Caused SP And UP Exclusively Served Shippers To 
Suffer Competitive And Service Harm 

The adverse impact ofthe UP/SP merger on so-called "1-to-l" shippers in the 

Houston/Gulf Coast region, warrants the expansion of the neutral switching district as 

proposed in the Consensus Plan. These Houston/Gulf Coast shippers have not only 

suffered most acutely during the 1997-1998 UP rail service crisis — a situation which 

could occur again — but also continue to face long-term competitive disadvantages vis-a

vis other producers (foreign and domestic) within their own industry sectors. 

Several 1-to-l shippers would benefit fi-om increased competition in the Houston 

area by means of neutral switching, which is contained in two items of the Consensus 

Plan's request that the Board: 

• "restore neuti-al switching in Houston that was lost when the UP and BNSF 

dissolved the HBT" (Itei-n 2 of the Consensus Plan); and 

• "expand the neutral switching area to include all customers currently located 

on the former SP Galveston Subdivision between Harrisburg Jct. and 

Galveston . . . " (Item 3 ofthe Consensus Plan). 

Of coiu-se. Item 2 builds on the soimd foimdation of the established Houston 

neutral switching zones that have been successfully operated by PTRA and, prior to its 

dissolution, the HBT. Item 3 ofthe Consensus Plan, however, includes expanding neutral 
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switching to reach some 1-to-l shippers, who would for the first time obtain access to 

competitive linehaul service. On its face. Item 3 appears to go beyond the pre-merger 

status quo in the Houston/Gulf Coast region. For that reason, it is necessary to examine 

the unique circumstances relating to rail competition in that region. 

Providing neutral switching for these 1-to-l shippers -Afould alleviate the 

competitive problems created as a result ofthe merger, while also providing service 

altematives that could assist such shippers in the event of future UP opei ational 

difficulties. It is simply not tme that these shippers suffered no competitive harm as a 

result of the rnerger. Wfiile there are many other captive rail shippers (and receivers) 

located at points throughout the United States, the Board is well aware of the unique 

circumstances ofthe Houston/Gulf Coast rail market. The historical development ofthe 

chemical and plastics industiies in that region has resulted in the existence of a number of 

exclusively served shippers on both UP (former Missouri Pacific) and SP lines. In some 

cases, the same manufacturing company built or purchased separate plants that were each 

captive on one of those two competing rail systems. 

A shipper with plants that are captive to two different raih-oads still has some 

economic leverage to bargain for better rates and services. R.V.S. Grimm/Plaistow at 11. 

For example, if the shipper has excess production capacity or intends to install additional 

capacity, it can offer traffic to the two raikoads in order to obtain competitive benefits. 

But when those same two rail carriers merge, as happened in the LT/SP transaction, the 

shipper's leverage is completely eliminated. Even where plaints producing the same 

commodity belong to different manufacturing companies, the merger reduced 
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competition because there were no longer an independent UP auv' an independent SP with 

concems about keeping "their" captive shippers competitive in the marketplace. R.V.S. 

Griimr/Plaistow at 11. So while separate shipper facilities were treated as 1-to-l points 

and accorded no protection in Decision No. 44, there '*̂ as in fact a reduction in rail-to-rail 

competition in the Houston/Gulf Coast region among those shippers. R.V.S. 

Grimm/Plaistow at 9-13. 

Perhaps the best real-world illustration of ih's aspect of the UP/SP merger is the 

plastics industry, which produces about 90 billion pounds of resins each year — 80% of 

which is manufactured in the Gulf Coast region. Most plastics resins are stored in hopper 

cars and ultimately shipped by rail. No other mode provides the î t̂orage ar.d 

transportation service that plastics slrppers and dieir customers require. V any plants are 

1-to-l points. Yet given the plastics industry's concentration in Texas and Louisiana, 

where most 1-to-l points were served by either LT or SP, that merger sharply reduced 

competition. This effect was foreseen by the Society ofthe Plastics Indusoy, nc. (SPI) 

in its evidentiary submissions to the Board. See Comments of the Society of The Plastics 

Industry, Inc., Finance Docket No. 32760, filed March 29,1996 ("SPI-11") ai 19-28. The 

last two years have shown that the UP/SP r.ierger did reduce the leverage available to 

plastics shippers, who also bore the brunt of UP's service failures. Rebuttal Verified 

Statement of Larry L. Thomas ("R.V.S. Thomas") at 3-5. 

The expansion of tiie geographic limits of the proposed neutral switching area 

would enhance the public interest by providing 1-to-l shippers with competitive service 

packages, as well as effective access to altemative linehaul carriers in ti?e event of another 
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major service failtu-e. UP states that the mere fact that it did not tum over all of its 

exclusively seived business to competitors during the service crisis is not an exercise of 

merger-related market power because those shippers would have been exclusively served 

with or without the merger. UP/SP-356 at 70. UP thus claims these exclusively served 

shippers suffered no merger related harm. This is simply wrong. While those shippers 

may have been exclusively served prior to the merger, they were not all exclusively 

served by UP. Some were SP exclusively served shippers. 

These SP shippers did suffer merger-related harm during the service crisis due to 

UP's market power because prior to the merger, if UP had a service crisis, these 

exclusively served SP shippers were not subject to UP's switching, dispatching, or 

operating practices and thus would not have been impacted by a service crisis on the UP. 

(Similarly, UP exclusively served shippers would not have been impacted by SP's 1978 

meltdovm). All of these SP and LT exclusively served shippers are now subject to UP's 

operating, switching, and dispatching practices, which means that the effects of a service 

crisis are now much worse on exclusively served shippers than they were befo-" tbe 

merger. 

UP attacks the expansion of the neutral switching limits by arguing that the 

premise that every exclusively served shipper on a merging railroad should be opened to 

permanent competition so that there will be altemative service in the event of an 

emergency is "absurd." As the Board has established a separate mleraaking proceeding 

to determine tmder what circumstances exclusively served shippers should have access to 
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altemative carriers in the event of a service emergency,' the suggestion is not absurd, but 

generally in line with the Board's thinking. 

Nonetheless, the Consensus Parties do not argue that "every" exclusively served 

shipper on a merging railroad be opened to permanent competition — only those 

Houston/Gulf Coast shippers who have suffered some seivice or competitive harm due to 

the merger. There must be some relationship between the merger and the loss of a service 

option. For Houston, this is only a small number of former exclusively served UP or SP 

shippers, essentially the Bayport Loop shippers. These 1-to-l shippers did suffer both a 

competitive and service harm as resuh ofthe merger. Nonetheless, for the vast majority 

of other Houston shippers, especially former HBT and PTRA shippers, tlie Consensus 

Plan does not "open up" new competition, but merely restores a service and competitive 

option that was lost due to the merger. 

C There Are Fundamental Deficiencies In The Structure Of The 
Huuston/Gulf Coast Market Which Prevent BNSF From Providing 
Effective Competition 

Even if the Board disagrees with particular aspects ofthe GrimmTlaistow market 

study, there is more than sufficient evidence in the record to make a finding that 

additional remedial conditions are necessary. BNSF itself lias admitted it suffers fi-om 

certain fundamental stmctiiral problems with its existing trackage rights. BNSF's 

difficulties in acting as a competitive check to UP are not surprising. The United States 

Department of Transportation ("DOT") explains tiie problem as follows: "where, as here, 

See 63 Fed. Reg. 27253 (May 18,1998). 
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a tenant raih-oad must compete over thousands of miles ofthe landlord carrier's system, 

the former is necessarily vulnerable to the problems ofthe latter — even without 

considering tne inherent possibility of discriminatory treatment." Comments of the 

United States Department of Transportation, Finance Docket No. 32760 (Sub-Nos. 26-

32). filed September 18,1998 ("DOT Comments") ai 6. BNSF's vuhierability to tfie 

vagaries ofthe landlord-tenant relationship is particularly pronounced in the 

Houston/Gulf Coast area where UP's controls nine out ofthe eleven tracks that nm 

tfuough Houston, 70% ofthe switching and, until recently, controlled virtually all the 

dispatching in the Houston terminal area. 

BNSF has sought to reduce its vuhierability to this landlord-tenant relationship in 

various ways.'" However, BNSF has realized that complete independence fi-om UP, 

while desirable, is not possible. Therefore, in areas such as the Houston terminal where 

tfie joint operation over common lines is imavoidable, BNSF has attempted to secure a 

level of jouit control to assure impartiality in the way operations are stmctured and 

carried out. To some degree, BNSF believes it has been successfiil in achieving such 

joint control." However, BNSF has been severely limited in its ab'hty to fulfill its role as 

an effective competitive check — a fact clearly evident fi-om BNSF's continuing 

For example, BNSF continues to look for ways to reroute BNSF traffic so as to bypass 
Houston. BNSF Application at 7. 

" BNSF continues to rely on the Term Sheet Agreement, which provides for joint 
dispatching b>' BNSF and UP of a large part of the Houston'Guii Coast area, as a success. 
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complaints'"̂  regarding its inability to fulfill the competitive role envisioned for it by the 

Board and BNSF's request for additional remedial conditioas. 

1. Dispatching Discrimination Compounds BNSF's Inferiority 

In Decision No. 44, the Board expressly acknowledged that "the landlord's power 

to control dispatching is an important one," and that the Board might have been reluctant 

to rely on trackage rights to solve a competitive problem over such a laige area without 

assurances that dispatching would be conducted without discrimination against the tenant 

carrier. However, since Applicants and BNSF had agreed upon a detailed written 

dispatching protocol, the Board felt that this would ensure that dispatching discrimination 

would not occur. Decision No. 44 at 132. 

In its Second Annual Report on Merger and Condition Implementation,'̂  UP 

stated that the BNSF-UP dispatching protocol had worked well. UP claimed that both 

parties had exercised their rights to monitor the dispatching of their trains by the other 

and that any issues that had arisen were quickly and cooperatively resolved. Applicants' 

Second Annual Report on Merger and Condition Implementation Finance Docket 32760 

(Sub-No. 21) filed on Ju.Jy 1, 1998 ("UP/SP-344") at 59. 

According to BNSF, the reality is very different. It appears that UP's account of 

the success of me dispatching protocol and the Board's belief that dispatching 

As will be described in more detail below, BNSF has complained to the Board about 
the inequalities of the landlord-tenant relationship in every quarterly progress report that 
it has filed since October 1,1997. 

" 5ee UP/SP-344. 
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discrimination would not occiu- were overly optimistic. In spite of continuing complaints, 

BNSF was continually subject to dispatching discrimination at the hands of UP until only 

recently. It was only when the Joint Dispatching Center was started on Maich 13, 1998 

that BNSF's complaints about dispatching discrimination in tiie Houston/Gulf Coast area 

subsided. BNSF, however, continues to complain about dispatching discrimination in 

other locations where it has trackage rights.'* 

In its Quarterly Progress Report filed October 1, 1997," BNSF complained that 

UP's dispatching of the former SP routes between Houston and Memphis and between 

Houston and Iowa Junction was resulting in UP trains with lower priority receiving 

preference over BNSF trains with higher priority which was in violation of the 

dispatching protocol. To remedy this problem, BNSF recommended that a Houston-area 

dispatch center be established to enable supervision by BNSF dispatchers of these routes, 

a concept surpnsing similar to that proposed by the Consensus Parties. BNSF-PR 5 at 6-

7. 

BNSF also complained that UP's dispatching of HBT lines was causing trains to 

be tied up which was adversely affecting the operations of PTRA and BNSF. To remedy 

this problem, BNSF recommended (again, consistent with the Consensus Plan) that 

PTRA take over on a temporary basis the dispatching of various routes through 

'* See BNSF-7 at 10. BNSF's complaints are discussed in more detail below. 
" The Burlington Northem and Santa Fe Railway Companv's Quarterly Progress 
Report. Finance Docket No. 32760 (Sub-No. 21) filed October 1,1997 ("BNSF-PR-5"). 
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Houston." Owing to its institutional knowledge of the area, trackage, facilities and 

customers, BNSF suggested tiiat PTRA would be the best organization to direct 

emergency operations to relieve congestion tfu-ough tiie Houston area. BNSF-PR-5 at 6.'̂  

Even though BNSF's operations continue to be hampered by dispatching 

discrimination in areas where it is subject to UP confrol, BNSF nevertheless opposes tfie 

proposal for neutral dispatching put forward by the Consensus Parties,'* notwithstanding 

tfiat: (i) BNSF was powerless to prevent dispatching discrimination in Houston prior to 

tfie implementation of the joint dispatching center;" (ii) it remains powerless to prevent 

dispatching discrimination in areas where it does not have a joint dispatching 

arrangement with LT;̂ ° and (iii) in those aieas where it does not have a joint dispatching 

" See BNSF-PR-5 at 5-6. The routes included (i) tfie HBT lines; (ii) tfie SP route 
between Bridge 5A, Manchester Junction, Sinco Junction and Deer Park Junction; and 
(iii) the SP route between West Junction and Harrisburg Junction. 

' BNSF subsequently dropped its request for neutral dispatching by the PTRA because it 
was able to secure for itself a joint dispatching arrangement to the exclusion of Tex Mex. 
See Request for Adoption of a Consensus Plan in Order to Resolve Service and 
Competitive Problems in the Houston/Gulf Coast Area, Finance Docket No. 32760 (Sub-
No. 26) filed July 8, 1998 ("Consensus Plan") at 47-48. 

BNSF Comments, Evidence and Arguments on Requests for New Remedial Conditions 
In Additional Oversight Proceeding, Finance Docket No. 32760 (Sub-Nos. 26, 30 and 32) 
filed September 18, 1998 ("BNSF-9") at 14. 

" See BNSF-PR-5, Verified Statement of Emest L. Hord ("V.S. Hord") at 6-8. 

''̂  See BNSF-7 at 10. BNSF states tiiat despite UP's assertion tfiat tfie dispatching 
protocol has "worked well," the reahty is that there are far too many occasions on which 
UP has dispatched one of its trains over one of the trackage rights lines when the crew for 
that train did not have sufficient time to allow it to complete the movement. These 
occurrences have led to the lines being blocked while a replacement crew has been called 
in, and BNSF's service has been adversely affected. 
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arrangement, BNSF continues to call for neutral dispatching '̂ or extended joint 

dispatching.*' 

Obviously, BNSF is no longer concemed about neutral dispatching in the 

Houston/Gulf Coast area, not because there has been a fundamental stmctural change so 

that the possibility for discrimination has been eliminated for all carriers operating in 

Houston, but only because it has been able to secure joint control with UP of dispatching 

in and around the Houston terminal area. Hence, its statement that neutral dispatching 

"would be at odds with the operations and mission ofthe recently-established joint 

dispatching center at Spring, TX," BNSF Application at 14, is understandable as self-

serving to exclude KCS/Tex Mex fi-om the Houston area. Of course, the solution for all 

ofthe parties is to estabUsh a tmly neutral dispatching center, or, at a very minimum, to 

allow Tex Mex to also participate in the management ofthe Spring dispatching center and 

give Tex Mex an equal role in selecting the neutral dispatcher that would oversee the 

entire Houston operations. 

2. Switching Problems Severely Impede BNSF's Operations 

In Decision No. 44, the Board explained that at plants where no third carrier was 

present, UP/SP had granted BNSF access either directly through trackage right;; or 

'̂ See BNSF-7 at 11. BNSF states that it expects to follow up witfi UP to ensure tfiat 
BNSF trains are dispatched in accordance with the dispatching protocol. 

" In tiie BNSF Apphcation, BNSF requested that the jurisdiction of the joint dispatching 
center oe extended to UP directional routes between Houston and Longview, TX and 
between Houston and Shreveport, LA. BNSF claimed that this would assist BNSF and 
UP in scheduling and coordinating movements over tfiese lines into and out of Houston. 
BNSF Application at 14. 
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tiirough reciprocal switching. The Board predicted that the Package rights BNSF had 

been awarded and the switching arrangement would enable BNSF to function effectively 

as a replacement carrier for SP. Decision No. 44 at 121. 

In its Opposition to Condition Applications filed on September 18,1998, UP 

claims that the switching of individual Gulf Coast customers remains consistent and as 

timely as before the crisis. UP fiirther claims that since the first week in Jtme, the large 

group of customers that UP monitors has requested and received switches more than 96% 

of the time, and UP has been switching within the required period of time at the same 

level of consistency. UP/SP-356 at 76. 

According to BNSF, the reality is very different. UP's erratic and discriminatory 

switching practices have proved to be one of the most intractable elements of the UP-

BNSF landlord-tenant relationship. BNSF has stated that "UP's [switching] service for 

BNSF has proven erratic and unworkable when provided ptu-suant to the Settlement 

Agreement — a remarkable occurrence becatise reciprocal switching has been a standard 

railroad service which works everywhere else, and has for most of the past century, 

between many carriers in many venues." BNSF-7 at 5. 

In its Quarterly Progress Report filed October 1, 1997, BNSF first complained 

that UP's switching practices were causing shipments from the Baytown Branch to move 

in error via UP to Englewood instead of via BNSF from Dayton in spite of customers' 

routing instmctions. To remedy this problem, BNSF recommended that neutral 

switching, another concept called for in the Consensus Plan, be established on the former 
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SP's Baytown Branch under the direction of the PTRA to asstu-e expeditious handling of 

traffic for interchange to both UP and BNSF destinations." 

In its Quarterly Progress Report filed July 1, 1998 ("BNSF-PR-8"), BNSF 

asserted that the Spring Consohdated Dispatching Center had significantly helped the 

situation, but that various operational problems in Houston and the Gulf Coast area still 

were adversely affecting BNSF's abiUty to compete witii UP. BNSF-PR-8 at 8-9. This 

included (i) discrimination by LT in favor of its own trains over the trains of other 

carrierŝ * and (ii) erratic and impredictable service provided by UP via reciprocal switch 

and haulage." BNSF referred to various proposals that its representatives had made to 

UP to overcome the operational handicapŝ * but that UP had refiised to accept any of 

BNSF's proposals. As a result, BNSF stated that it was intending to file a request for 

additional remedial conditions in the present proceeding. BNSF-PR-8 at 11. 

In the BNSF Apphcation, BNSF described various problems with switching that it 

had experienced with (i) customers in the Houston terminal seeking to use BNSF service 

from points BNSF gained acce .s to as a result of the UP/SP merger and (ii) customers 

" See BNSF-PR-5, V.S. Hord at 8. 
" For example, BNSF described how Baytown Branch shipments moving via haulage on 
the UP have often been delayed because UP gives preference to its trains over BNSF 
trains, otherwise fails to switch BNSF trains in a timely manner, or does not deliver 
outbound cars to BNSF at tiie Dayton, TX interchange". See BNSF-PR-8 at 10. 
" For example, BNSF described how it was experiencing ahemating cycles of several 
days of sporadic improvement in UP service followed by a number of days when service 
would retum to near crisis levels. See BNSF-PR-8 at 10. 

These proposals relate to the rerouting of BNSF traffic to less congested UP routes and 
BNSF joining UP directional operations in additional corridors. 
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accessed by BNSF in the Houston area via reciprocal switch service from LT. These 

customers were continuing to find that their traffic was being delivered unreliably and 

late. This was partly because UP had failed to adequately perfonn its switching or 

haulage ftmctions for BNSF and its customers. BNSF-PR-8 at 11. 

On the Baytown and Cedar Bayou Branches, switching options provided by the 

BNSF Settlement Agreement were insufficient to provide customers with access to 

competitive BNSh service. BNSF suggested that these switching problems could be 

resolved if operations on the Baytown and Cedar Bayou Branches were to be directed on 

a neutral basis by a third party using UP and BNSF personnel already in place to 

conduct the switching operations. BNSF-PR-8 at 25. 

On the Clinton Branch, UP's inefficient coordination ofthe Chnton Branch and 

its discriminatory poUcies were leading to backups and delays. BNSF recommended that 

the Clinton Branch be operated by the PTRA which would be in a better position than UP 

to monitor and manage on a neutral basis inboimd grain flows to the Houston Public 

Elevator.̂ ^ 

In spite of its own request for the introduction of neutral switching by the PTRA, 

in its Comments on Requests for New Remedial Conditions filed September 18, 1998, 

BNSF opposed the proposal by the Consensus Parties for the expansion ofthe Houston 

See Verified Statement of Peter J. Rickershauser ("V.S. Rickershauser") in support of 
the BNSF Application at 27. BNSF's concems may relate more to the geographic size of 
the proposed neutral switching district than the concept of neutral switching itself The 
Consensus Parties have reason to believe that BNSF would support the Consensus 
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neutral switching area. BNSF claimed without giving reasons that "this reque >t would 

not improve operations in the Houston/Gulf coast area or preserve pre-merger 

competition, but instead would result in significant additional rail carrier access to 

shippers." BNSî '-9 at 13. 

3. Insufficient Access to Yards hi Houston Previously Impeded 
BNSF 

In Decision No. 44, the Board referred to the fact the CMA settlement agreement, 

which augmented the BNSF Agreement, provided for BNSF access to a number of yards, 

including Dayton Yard, which would supply some of the needed additional storage 

capacity. That agreement indicated that BNSF would have equal access to Dayton Yard 

and that UP/SP would work with BNSF to locate additional facilities on the trackage 

rights lines as necessary. Decision No. 44 at 152. 

Notwithstanding tiiese contractual imdertakings by UP/SP, BNSF's yard access 

was limited and BNSF was hindered by not having its own yard in Houston. This 

situation changed on November 1,1997, when BNSF and UP decided to restmctiure the 

operations ofthe HBT by dividing the operation of HBT between UP and BNSF. In a 

verified statement in support of the restmcturing plan, HBT's General Manager, J.B. 

Parties' plan to provide neutral switching of the HBT and PTRA but that BNSF would 
not support that concept for those shippers located in the Bayport Loop. 
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Matilis, explained that tiie restmcturing plan would enable BNSF to gain control over its 

own classification yard in Houston for the first time.̂ * 

In its Comments on Requests for New Remedial Conditions filed September 18, 

1998, BNSF stated its support for the proposal ofthe Consensus Parties that Tex Mex 

needs its own yard in tiie Houston area to accomplish interchanges, setouts and pickups 

and general switching activity. BNSF recognized tfiat tiie lack of adequate yard space for 

Tex Mex has caused and continues to cause problems in the Houston terminal. BNSF-9 

at 18 (BNSF described how it has suffered interference with its operations as Tex Mex 

has blocked main lines in the terminal area and has added to tiie overall congestion in the 

Houston Terminal). 

4. Like Tex Mex, BNSF Is Prevented From Operating Over The 
Most Efficient Routes Through the Houston Terminal 

Presently, BNSF operations tiirough Houston are restricted to tfie former HBT 

East and West Belt routes.̂ ' In tfie BNSF Application, BNSF complained tiiat when 

'̂ See Verified Statement of J.B. Matfiis ("V.S. Matilis") at 2-3 in support of UP/SP's 
Opposition to the KCS/Tex Mex Petition for Emergency Cease and Desist Order and 
Complaint in Texas Mexican Railway Company v. Houston Belt & Terminal Railway 
Company, Finance Docket No. 33507 filed Oct. 31, 1997 ("UP/SP Opposition to HBT 
Complaint"). According to tfie restmcmring plar, developed by BNSF and UP, BNSF 
would (i) manage Old and New Soutfi Yards; (ii) serve tfie shippers located on HBT lines 
south of tiie GH&H raifroad line connecting Congress Yard and Tower 85; and (iii) serve 
customers west of Belt Junction on tfie Old Rock Island. UP would (i) operate tfie 
Columbia Tap and (ii) operate HBT's industrial support yards and serve all industries on 
tfie remainder of HBT. The KCS/Tex Mex Petition For Consolidation, To Declare 
Exemptions Void ̂  Initio, and to Revoke Exemptions, filed Febmary 3, 1998, which 
argues that the proposed transaction was really a lease and not an exchange of trackage 
rights, is still pending. 

" See V.S. Hord in support of tfie BNSF Application at 20. 
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these routes are congested, even though alternative routes are available, UP will not 

permit BNSF to use these lines unless prior frackage rights agreements are in place. In 

the same manner as the Consensus Parti**'-, BNSF requested additional trackage rights, 

to be administered through the Spring Center, permitfing it to operate over any clear 

through UP route available in Houston to improve velocity and ease congestion.'" 

In its Comments on Requests for New Remedial Conditions filed September 18, 

BNSF expressed its support for the proposal by the Consensus Parties that carriers 

operating through the Houston terminal should be granted trackage rights to use th(; best 

available routes through Houston, and not just the lines that they currently have trackage 

rights over BNSF-9 at 8. 

D. Tbl) e Are Fundamental Structural Deficiencies Which Prevent Tex 

Mex From Being An Effective Altemative To UP At Laredo 

UP argues that the Consensus Plan is not needed to make Tex Mex an effective 

competitor for traffic through Laredo. UP/SP-356 at 132-148. UP's arguments, however, 

ignore the serious obstacles which, as Tex Mex's experience since the merger has shown, 

have prevented Tex Mex from perfonning the competitive role that the Board intended in 

Decision No. 44. 

In Decision No. 44, the Board granted Tex Mex's £ )̂plication for trackage rights 

between Robstown and Beaumont in order to preserve the second route for U.S.-Mexican 

rail traffic through Laredo that would compete with the UP's route through Laredo via 

See V.S. Rickershauser in support of the BNSF AppUcation at 28. 
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San Antonio as effectiveh ifter the UP/SP merger as it had before the merger, when SP 

was TPX Mex's piincipal interline connection for that traffic. Although UP proposed to 

give BNSF trackage rights over UP lines to Robstown, where it could mtercnange with 

Tex Mex, the Board was persuaded by Tex Mex's suh.r • . n that BNSF would not be a 

fiill competitive replacement for SP for that traffic on that route. Decision No. 44 at 148-

149. The Board found that BNSF would not have access to much of the traffic that SP 

had interchanged witii Tex Mex and tiiat BNSF would not be able to retain all of the SP 

traffic to which it did get access. The Board also noted that BNSF would receive 

trackage rights from UP to the Eagle Pass gateway to Mexico, and thus would likely 

chvert traffic to that gateway that it would otherwise interchange with Tex Mex and route 

through Laredo. Accordingly, the Board concluded that Tex Mex needed a connection to 

anotiier Class I raifroad, the KCS at Beaimiont. in order to preserve over its route the 

same level of competition w ith UP o\ er the Laredo gateway as existed before the merger. 

Id 

The Board, however, imposed a significant restriction on Tex Mex's trackage 

rights, prohibiting Tp̂  M .n .mg its trackage nghts to carry any traffic that did not 

liave a prior or subsequem .io\ eme» er Tex Mex's owii line between Laredo and 

Corpus Christi. Be'ieving dial tius re&tnctK>n would seriously hamstring its ability to be 

the effective competitor to UP that the Board intended, Tex Mex petitioned for 

reconsideration asking the Board to remove it. The Board declined to do so. That was 

before subsequent events revealed problems stemming from *he merger that were not 
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only unprecedented in tfieir impact on shippers but also were completely imanticipated by 

the Board, which received no warning of them from UP. 

Experience since the merger has home out Tex Mex's concems and provides the 

Board more than enough reason to take actions and make adjustments that may not nave 

seemed necessary two years ago. There are three ftmdamental stmctural problems that 

have combined to prwent T ex Mex from being as effective a competitive altemative to 

UP for U.S -Mexican traffic through Laredo as the Board intended in Decision No. 44. 

First, without the Consensus Plan, Tex Mex simply does not have access to a sufficient 

amotmt of traffic and revenue to make it financially capable of making it an effective 

competitive altemative to UP. Second, Tex Mex remains subject to UP's dispatching 

control and is prevented frcm operating over the most efficient routes through Houston. 

Tex Mex's route requires Tex Mex trains to travel 422 miles between Laredo and 

Houston, 289 of them over UP tracks subject to UP dispatching control, compared to 

(JP's 348-mile route over its own tracks via San Antonio. Third, Tex Mex lacks a yard in 

Houston, without which Tex Mex cannot operate effectively. See Consensus Plan, Vol. 1 

at 69-77. 

Three items of the Consensus Plan in particular would largely remedy these 

problerrs and greatiy reduce Tex Mex's dependence on and vulnerability to UP: 

(i) eliminating the restriction on Tex Mex's trackage rights; (ii) requiring UP to sell and 

permitting Tex Mex to restore the out-of service line between Victoria and Rosenberg; 

and (iii) requiring UP to ̂ ell or lease one of its yards in Houston to Tex Mex at a 
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reasonable rate.'' LT must see some benefit to Tex Mex's proposal to spend an estimated 

$65 million to acquire and restore the 88-niile out-of-service line between Victoria and 

Rosenberg, otherwise UP would not enter into negotiations for the sale of tiie Wharton 

Branch. 5ee UP/SP-356 at 213-17. This restoration would add much needed 

infrastnicture to the 1 exas Gulf Coast region, would reduce the length of Tex Mex's 

route between Laredo and Houston by 70 miles, and would take Tex Mex off of 157 

miles of UP trackage, including the heavily congested Glidden Subdivision now used by 

UP, BNSF, Tex Mex and Amtrak. 

These three items ofthe Consensus Plan, however, are interdependent. Tex Mex 

needs the Victoria-Rosenberg line in order to be a fiilly effective competitor to UP for 

traffic tiirough Laredo. However, Tex Mex could not generate sufficient revenues to 

economically justify the very substantial investment that would be required to acqu..e 

and restore tiie Victoria-Rosenberg line, and would not make that investment, unless the 

restriction on Tex Mex's trackage rights were eliminated. At the same time, and as 

discussed more fiilly below, Tex Mex clearly needs a yard in Houston in order to 

adequately and efficiently handle traffic to, from and through Houston. 

" Our reference here to tiiese tfiree items is not to suggest that the otfier items ofthe 
Consensus Plan are less important, but rather to indicate that these items are particularly 
relevant to remedying tfie obstacles tfiat have i>revented Tex Mex from being a fully 
effective competitor to LT for traffic tfirough Laredo. The other items of tfie Consensus 
Plan are more relevant to remedying otfier competiti ve harms to the Houston/Gulf Coast 
region caused by the UP/ SP merger. 
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1. Without The Consensus Plan, Tex Mex Is Not Financially 
Capable Of Providing A Significant Competitive Altemative 
To UP 

UP's basic argument is that Tex Mex does not need any of the Consensus Plan 

items to be an effective competitor to UP for fraffic througl; Laredo because it already is 

an effective competitor for that traffic. UP cites the projections made by Joseph Plaistow 

of what Tex Mex's traffic and revenues shculd have been after the merger if UP's service 

crisis had not CKCurred, and then asserts that "Tex Mex's actual experience has, in all 

significant respects, outstripped even these very positive projections of Mr. Plaistow's." 

UP/SP-356 at 135. This assertion, however, relates only to gross car counts and gross 

revenues; not to the critical bottom lme. While the number of cars handled and gross 

revenues received by Tex Mex since the merger has grown beyond what the model 

predicted, Tex Mex's costs have grown even more. In terms of what is relevant to a 

carrier's long term ability to provide adequate and competitive service, Tex Mex's "actual 

experience" is tfiat it ]S2SL $1,193,000 in 1997. Consensus Plan, Vol. 1, V.S. Plaistow at 9. 

There is thus no tmth to UP's assertion that "[t]he UP/SP merger as conditioned 

by the Board has turned out to be far more benefictai to Tex Mex than Tex Mex predicted 

would be the case even if the Board had granted it the fiill unrestricted frackage rights it 

sought in the merger proceeding." UP/SP-356 at 137. Operating at an annual net 

revenue loss of almost $1.2 million is hardly "beneficial" by any accounting standard." 

In contrast, in the merger proceeding, Tex Mex's expert witaess, Patrick Krick, 
projected that Tex Mex would have a net income in 1997 of $269,000 if it were granted 
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Clearly, Tex Mex could not long operate in that fashion and continue to ftmction as "an 

effective competitive alteraative to UP's routing into the border crossing at Laredo," 

which the Board intended to preserve in Decision No. 44. Decision No. 44 at 149. 

UP, however, argues that this actual experience is irrelevant to the question of Tex 

Mex's competitive effectiveness. UP's arguments on this point do not withstand 

scmtiny. First, UP claims th,"* Tex Mex's loss in 1997 resulted from congestion caused 

by UP's service failures, and that "[t]his phenomenon, however, affected all carriers 

serving Texas and is piu-ely transitory." UP/SP-356 at 139. While UP's service failtu-es 

undoubtedly contributed to Tex Mex's operating loss, all of the other impediments to Tex 

Mex's trackage rights were important contributing factors. 

Furthermore, whatever effect UP's service failiu-es may have had on UP or other 

carriers is quite beside the point. The question is whether, with the trackage rights the 

Board granted it, Tex Mex has been able to function as an effective competitive 

altemative to UP for traffic through Laredo, as the Board intended in Decision No. 44. 

Evidence of its experience smce the merger was consummated indicates compellingly 

that it has not. The $1.2 million dollar loss in 1997 is just a number, but the actual 

experiences it represents are innumerable instances over the past two years of Tex Mex 

trains standing for days, sometimes through as many as six 12-hour crew shifts, waiting 

for clearances fix)m UP dispatchers; of UP dispatchers routing Tex Mex trains many 

unrestrict'̂ d trackage rights. TM-23, Verified Statement of Patrick Krick ("V.S. Krick") 
at 192; TM-34, V.S. Knck at 3. 
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uimecessary miles when much shorter routings were available; and of many other 

experiences all of which made it utterly impossible for Tex Mex to provide viable 

competitive service to its customers." 

The tmth of that conclusion is in no way undermined or refitted by the fact that 

UP's service failures also affected UP and other carriers serving Texas. In Decision No. 

44, the Board imposed conditions to ensure that the merger that UT and SP wanted to 

effect did not result in anticompetitive consequences. If the merger, or other actions for 

which UP bears responsibility, have prevented the conditions from having their intended 

effect, UP cannot legitimately object to an adjustment of those conditions on the grotmd 

that it has also been hurt by those actions. 

UP's claim tiiat the conditions that required Tex Mex to operate at a substantial 

loss in 1997 are "purely fransitory" likewise provides no basis for not adjusting the 

conditions that were imposed to ensure that Tex Mex will be the effective competitor the 

Board intended. UP's claim that tiie problems of the past two years are over and will not 

recur is simply UP's prediction of the future. If the evidence shows that what has 

acmally happened since the merger has prevented Tex Mex from being the effective 

competitor tiiat tfie Board intended, LT's hope for the future is not a rational basis for 

declining to make appropriate adjustments to the conditions imposed. UP certainly did 

" These instances are set forth in greater detail in the verified statements of Patrick 
Watts, Tex Mex's Vice President-Transportation in TM-7/KCS-7 at 156-166 and in the 
Consensus Plan, Vol. 1 at 384-385. 
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not predict its post-merger service failures in its case to the Board ;;upporting the merger. 

UP cannot trump actuality with speculation. ̂  

The fact that BNSF in the merger obtained its own direct routes to Eagle Pass and 

Brownsville to which it can divert traffic that might otherwise go through Laredo in 

interchange with Tex Mex makes it a serious possibility that even if Houston/Gulf Coast 

operations retum to "normal" and UP eliminates its discriminatory dispatching practices, 

the Tex Mex is at risk of losing significant revenues. As shown in Tex Mex's response 

and objections to BNSF's request for trackage rights between San Antonio and Laredo, 

BNSF has in fact diverted large amotmts of traffic to Eagle Pass and away from a Tex 

Mex-Laredo routing between March and July 1988 and ha:, so far refiised to enter into a 

long-term divisions agreement with Tex Mex. TM-17, V.S. Skinner at 7-8. 

Finally, UP argues that Tex Mex's ability to operate profitably over its lines is 

inelevant to its effectiveness as a competitor to LT becatise it has strategic value as a link 

betA'een two other railroads, TFM and KCS, which are owned by Tex Mex's owners, 

TMM and KCSI. Because of this strategic value, UP argues, KCSI and TMM would 

keep Tex Mex alive and operating over its line and trackage rights whether or not it could 

do so profitably. UP/SP-356 at 142-148. 

^ Furthermore, although LT's service over the past several months has certainly 
improved, it remains far below pre-merger levels, and UP may have benefited from 
below-normal grain shipments this Fall. In any event, the experience over the last few 
months should not be regarded as more indicative of post-merger normality than the 
disastrous situation that persisted for well over a year (despite UP's repeated promises of 
imminent recovery) and for most of the period since the merger was effected. 
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This argument is baseless. Whethc i Tex Mex can fimction as an effective 

competitive alternative to LT for traffic through Laredo, as the Board intended in 

Decision No. 44, depends entirely on the costs, impediments and otiier circumstances 

affecting Tex Mex's operations over its own lines and trackage rights, not on its 

relationship to other railroads. The higher the costs and other impediments (frackage 

rights restrictions, route circuity, lack of yard space, restrictions, etc.) of Tex Mer.'s 

operations, the let. competitive its service will be to UP's service, and if Tex Mex's costs 

exceed the revenues it can eam from its service, it will not be able to continue that sen-ice 

in tfie long run regardless of its relationship to other entities." 

2. Tex Mex's Trains Are Subject To UP's Discriminatory 
Dispatching Practices 

UP follows its regular approach to concems raised by Tex Mex. First, it denies 

that there is a dispatching discrimination problem at all: "UP does not discriminate 

against trackage rights tenants." UP/SP-356 at 59. Second, it claims tiiat it caimot admit 

or deny whetiier tiiiere is a problem: "It is virtually impossible for landlord raifroads to 

disprove discrimination." UP/SP-356 at 52. Third, it begmdgingly admits that 

discrinunation takes place: "If anything, they [Spring Center dispatchers] favor Tex Mex 

trains because they know that their treatment of those trains is tmder a microscope." 

UP/SP 356 at 204. Fourth, it diverts attention away from itself by claiming tfiat Tex Mex 

" Even if TMM and KCSI were willing to indefinitely subsidize Tex Mex's operating 
losses — a dubious proposition — the amount of those subsidies would simplj' be a 
measure of the degree to which LT was shielded from effective competition for rail 
service through Laredo. 
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is the cause of the problem: 'Tex Mex officials have never raised questions about the 

dispatchmg of tfieir trains." UP/SP 356 at 204. Fiftfi, it sets out to destroy tfie 

dispatching discrimination claims that KCS/Tex Mex and the Consensus Parties put 

forward without even visiting the merits of most claims. UP/SP-356 at 205-8. 

As will be seen, this is typical of the way in which UP deals with complaints of 

dispatching discrimination by KCS/Tex Mex and is the very reason why neutral 

dispatching is the only solution that will prevent this type of gamesmanship from 

continuing. The time has come for the Board to accept that LT has not honored its 

assurances to the Board in the UP/SP merger proceeding that dispatching would be 

conducted witiiout discrimination.'* UP has showoi that the landlord's power to control 

dispatching has been abused and that the Board needs to act immediately to bring about 

the neutral and equal treatment of trains that it endeavored to in Decision No. 44. 

a. UP Denies That a Discrimination Problem Exists 

At various points, UP flatly denies that a dispatching discrimination problem 

exists. First, UP states that BNSF's unsubstantiated â êrtions of UP "favoritism" and 

"discrimination" are false. UP/SP-356 at 34. UP again states that Spring Center 

dispatchers are instmcted to freat Tex Mex trains fairly and do not discriminate. UP/SP-

356 at 60. UP later states again that "Spring Center dispatchers are told to treat ail trains 

equally and that they do not discriminate." UP/SP-356 at 204. 

In Decision No. 44, the Board stated that it was relying on assurances by UP/SP that 
dispatching would be conducted without discrimination. See Decision No. 44 at 132. 
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As a pieliminary matter, to understand why I T so vigorously denies any claim of 

dispatching discrimination, it is necessary to refer to the frackage Rights Agreements 

between UP and BNSF and UP and Tex Mex which were c-n tered into as a result ofthe 

UP/SP msrger proceeding. These agreements provide that "in the management, operation 

(including dispatching) and maintenance ofthe Joint Trackage, Owner and User shall be 

treated equally.'"' LT does not want to breach these agreements and this accounts for its 

denials of any and all claims of discrimination by Tex Mex and BNSF. 

Even if one accepts that UP dispatchers are instmcted never to discriminate 

against otfier rail carriers,'* the idea tiiat dispatching discrimination never occurs is totally 

implausible. To illustrate tiiis point, Patrick Watts explains tiiat LT dispatchers are 

instioicted to obey raifroad operating mles. Howevr, sometimes they do not follow these 

mles. The issuance of mles by management does not automatically ensure that they are 

followed without a commitment by management to the enforcement of such mles. 

Similarly, the issuance of mles, such as the dispatching protocols and memoranda 

requiring fair dispatching does net guarantee that discrimination will not take place. 

Rebuttal Verified Statement of Patrick L. Watts ("R.V.S. Watts") at 3. Troy Slinkard 

'' See Section 2.4 of Exhibit B of Terms for Texas Mexican Railway Company Trackage 
Rights attached as Attachment A to the Joint Submission of Primary Applicants and Tex 
Mex respecting terms for Trackage Rights Granted to Tex Mex in Sub-No. 13, Finance 
Docket No. 32760 (Sub-No. 13) filed Augast 22, 1996. 
" See Memo from Steve Barkley to All Train Management Personnel on November 6, 
1997, where Mr. Barkley instmcts that all trains are to be dispatched equally without 
discrimination "as we face continued review by the Surface Transportation Board." 
(LT/SP Bates No. NG21-0001). 
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concedes that dispatchers in the Sp.ing Center are overworked and under immense 

pressure." Under tiiese circumstances, dispatching discrimination (whether intentional or 

unintentional) can happen at any time. R.V.S. Watts at 4. UP's attempt to deny that this 

ever happens i.*- disingenuous. 

UP points to quantifiable data prepared by Jerry Wilmoth purporting to show that 

Tex Mex and BNSF trains receive equal and sometimes better treatment than UP's frains 

("Wihnoth Study"). However, as Mr. Watts explains, the Wilmotii Smdy is 

fundamentally flawed for a number of reasons. First, the Wihnoth Study represents a 

very recent snapshot of train performance over a very limited period — August 11,1998 

through September 10,1998. UP has been facing claims of discrimination by KCS/Tex 

Mex in this proceeding as early as October 1997, and by BNSF even before that. If UP 

were sincere about analyzing ttansit times to avoid discrimination it would have 

performed this study much earlier and on an ongoing basis. Thus, it would appear that 

the Wihnoth Study was prepared solely for tiie purpose of JP's Opposition and not out of 

a sincere desire to explore the discrimination claims that KCS/Tex Mex and BNSF have 

repeatedly made. 

Second, the Wilmoth Study was prepared during a tir-iC when the treatment of Tex 

Mex trains by UP's Spring dispatchers was tmder a microscope. As a resuh, the Spring 

dispatchers were actually favoring Tex Mex trains md the claim by UP tiiat Tex Mex and 

BNSF trains performed somewhat better than UP trains ofthe same class is therefore not 

" See UP/SP-358, V.S. Troy Slinkard at 2-3. 
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surprising. This is a point that UP readily acknowledges. UP/SP-356 at 204. In fact, 

discrimination in favor of tenant raifroads is exactly what one might expect of a 

dispatcher being watched under a microscope. 

Third, the Wihnoth Study fails to measure two critical areas where the bulk ofthe 

discrimination incidents arise — the Houston terminal area and the line between Flatonia 

and Placedo, TX. Even if one acknowledges the difficulties in assembling the requisite 

data for those segments, this fact does not cure the ftmdamental flaw in tfie Wilmoth 

Study, which is that it does not aixurately represent the locations where the 

discrimination occurs. 

Fourth, even if the Board decides to accept the Wilmotii Study with its flaws, 

there is absolutely no indication that the discrimination problems will cease after this 

proceeding is over. In view of UP's repeated denials that dispatching discrimination 

occurs and its failure to establish a neutral dispatching system which would eliminate the 

incentives for discriminatory dispatching, there is every reason to beUeve that UP will 

simply go back to business as usual after this proceeding is over. R.V.S. Watts at 3. 

UP refers to a letter written by Mr. Watts to his former SP sî )ervisors where Mr. 

Watts states that he doubts that any UP dispatcher intentionally mishandl-s SP trains. 

While Mr. Watts did in fact make that statement over six years ago, UP omits to mention 

that Mr. Watts went on to explain that "UP's upper management has been responsible for 

a<!signing our "hot" [high priority] trams a low priority in their Computer Aided 
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Dispatching ("CAD") system."*̂  The problem that Mr. Watts is describing exists in the 

Spring Center to this day: most dispatching discrimination is not malicious but takes the 

subtle form of assigning lower priorities to Tex Mex G ains. This problem is clearly 

evident in the dispatching discnmination incidents that Mr. Nichols and Mr. Watts 

dc; "ribe in their verified statements in support of the Consensus Parties' Request. 

b. UP Admits that It Cannot Disprove Discrimination Claims 

After repeatedly stating that dispatching discrimination does not occur, UP then 

states that "it is virtually impossible for landlord railroads to disprove discrimination 

claims." UP/SP-356 at 52. Troy Slinkard offers support for this assertion in his verified 

statement by acknowledging that he cannot recall particular dispatching incidents imless 

he makes a note of tfiem, UP/SP-358, V.S. Troy Slinkard at 7, and tfiat tfie likelihood of 

one of his dispatchers remembering a particular incident is even more remote owing to 

the fact that they perform thousands of dispatching actions in a 24-hour period.*' 

On the other hand, the possibility that Tex Mex's accotmts of dispatching 

discrimination are inaccurate is negligible. Mr. Nicnols is required to document all 

instances of discrimination that he observes in his capacity as a neutral observer as they 

*° See letter from Patrick Watts to Mr. C. T. Shurstad on June 28, 1992 in Appendix A of 
UP/SP-356. 
*' UP/SP-358, V.S. Troy Slinkard at 3. The Consensus Parties applaud UP's recognition 
that a number of dispatchers in the Spring Center are overburdened and UP's resulting 
decision to subdivide the STO-2 territory in Houston. Mr. Watts proposed this 
subdivision in his verified statement on July 2, 1998 in .support of the Consensus Plan and 
it appears that part of his proposal has been accepted by UP. See UP/SP-356 at 53, n.l4. 
However, the Consensus Parties continue to maintain that the dispatchers of STO-2 and 
the new STO-3 territories should be neutral. 
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take place and Mr. Watts based his discrimination claims on objectively verifiable 

evidence provided by T T's Digicon tapes. If UP was so confident tiiat Mr. Watts' 

discrimination incidents were incorrect, then it would have gone back to the Digicon 

tapes and refu.ed Mr. Watts' testimony on the basis of those tapes. Instead, UP relies on 

the memory of Troy Slinkard, which Troy Slinkard himself admits is unreliable when he 

does not take notes. UP/SP-358, V.S. Ircy SUnkard at 5 and 7. Therefore, if anyone is 

to be believed, it is Mr. Nichols, who took contemporaneous notice ofthe incidents and 

Mr. Watts, who studied the Digicon tapes. 

c. UP Admits that Di:.t)atching Discrimination Occurs 

After denying that dispatching discrimination occtu-s and then admitting that it 

caimot disprove or prove discrimination, UP then admits that dispatching discrimination 

does occur. First, UP states that "UP trains were in fact delayed to give a Tex Mex train 

preferential handUng." UP/SP-356 at 52. Second, UP states tiiat "if anytfiing [Spring 

Center dispatchers] favor Tex Mex trains because they know tiiat their treatment of those 

trains is tmder a microscope." UP/SP-356 at 204. Third, UP sutes tfiat tfie Wihnotfi 

Study shows that "Tex Mex trains î joy better transit times than comparable UP trains on 

all segments." UP/SP-356 at 201. 

These allegations by UP are tixiubling because tiiey confirm that dispatchers do in 

fact discriminate in favor of one rail carrier over another. This di.scriniination is the very 

reason that Cie Consensus Parties bave called for neutral dispatching. Mr. Watts explains 

that he does not want UP dispatchers to have the ability to discrimiritc for or against a 
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tenant railroad. R.V.S. Watts at 5. Neutral dispatching is therefore necessary to ensure 

that all trains are treated fairly by the Spring Center dispatchers. 

d. UP Claims "ITiat Tex Mex is the Problem 

UP attempts to divert attention away from itself by claimmg that Tex Mex is the 

cause of the problem. First, UP claims that "Tex Mex officials ahnost never raise 

questions about the dispatching of their trains." UP/SP-356 at 204. Second, UP claims 

that when Tex M<*\ officials raise questions, they tend to do so long after the event rather 

than at the time when UP officials can look into the situation. UP/SP-356 at 204. Third, 

UP claims that Tex Mex failed to substantiate its claims of discrimination after being 

afforded two weeks to describe and document alleged instances of discrimination. 

UP/SP-356 at 202-3. Fourtfi, UP claims tfiat KCS/Tex Mex are refiising •o part cipate in 

joint dispatching at the Spring Center because they beheve they still have a chance of 

wresting commercial conditions from the Board. UP/SP-356 at 209. Before dealing with 

each of these allegations separately, the Consensus Parties wish the Board to note that 

UP's determination to blame Tex Mex for earb and every one of its dispatching problems 

demonstrates why neutral dispatching is required and why the dispatchirg protocols do 

not work. 

It is simply tmtme that Tex Mex officials almost never raii? questions about the 

dispatching of their trains. Mr. Nichols points out in his verified statement in support of 

the Consensus Plan that whenever he observes discrimination or unfair treatment against 

Tex Mex frains, he attempts to intervene immediately by offering suggestions and advice 

to the Spring Center dispatchers on hew to resolve the problem. Although Mr. Nichols 
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has a vast knowledge ofthe Houston terminal area and surrounding territories, his 

suggestions are ignored because he is a Tex Mex employee. Mr. Nichols' only remaining 

recourse is to report the incident to the joint comdor manager and by that time it is 

already too late to prevent the incident from occurring. Consensus Plan, Vol. 1, V.S. 

Nichols at 3. Even when claims of discrimination are presented to it, UP purports to 

investigate them and then denies them in the same maimer a? it does now. 

UP claims that Tex Mex failed to substantiate its claims of discrimination after 

being afforded two weeks to describe and doctiment alleged instances of discrimination. 

UP/SP-356 at 202. This is a distortion of tiie mUng of the ALJ in a discovery conference 

held on August 27, 1998, where ALJ Grossman held tfiat KCS/Tex Mex was required to 

supj. r̂t any ftirther allegations of discriminatory freatment witb underlying 

documentation.*' Since Mr. Watts was not afforded a fiirther opportunity to review the 

Digicon tapes for the two week period in question subsequent to the discovery 

conference, it is not surprising that KCS/Tex Mex did not come up with any new 

allegations of discrimination. 

UP's emphasis on tfie failure by KCS/Tex Mex to produce fiirther instances of 

d'scrimination is misplaced and represents a failure by UP to tmd .Tstand the tmj nature 

ofthe problem. The problem is not in the ability of KCS/Tex Mex to come up with more 

and more examples of discrimination for UP to deny. If the Board wanted to be sure that 

*̂  Sec Tianscript of Discovery Conference, Finance Docket No. 32760 (Sub-No. 26), 
August 27,1998, at 34 (emphasis added). 
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at least some of the apples in a particular barrel were rotteri, it would not require the 

claimant to pull every apple from the barrel to demonstrate this point. Similarly, the 

Board would not require KCS/Tex Mex to document every possible instance of 

dispatching discrimination in order to be satisfied that a pattern of dispatching 

discrimination exists. KCS/Tex Mex have provided the Board with over thirty examples 

of dispatching discrimination dating back to October 1997.*' If the Board accepts the 

validity of these examples, which the Consensus Parties urge it to do, then a number of 

additional examples would not take the matter any further. 

The examples provided by KCS/Tex Mex clearly show discrimination and UP's 

attempted "explanations" for this discrimination simply do not hold up to scmtiny.** 

e. KCS/Tex Mex Are Not Simpiv Making Excuses 

UP claims that KCS/Tex Mex merely offer a number of "excuses" for not 

participating in the Spring Center when the real reason is that they believe they still have 

*' Indeed, Mr. Watts explains in his verified statement that a pattern of dispatching 
discrimination by LT has existed since 1992. The discrimination has liistorically abated 
at times of heightened ICC (and now Board) scmtiny. Thus, when SP complamed fo the 
ICC in 1994 about UP dispatching discrimination, the discrimination abated. After that 
proceeding was resolved privately between the parties, the UP recommenced its partem of 
despatching discrimination. Now the UP is again "tmder the microscope" and dispatching 
discrimination has abated. But the usual pattem will recommence unless the Board takes 
decisive action this time by requiring neutral dispatching as requested by the Consensus 
Parties. R.V.S. Watts at 3. 

** See R.V.S Watts at 8-12. In his Rebuttal Verified Statement, Mr. Watts responds in 
detail to UP's characterizations of the incidents of dispatching discrimination described in 
the Consensus Plan and KCS-7. Mr. Watts also explains how UP's refusal to allow Tex 
Mex trains to nm along the most efficient routes in the Houston terminal is an 
unnecessarily obstmctive act designed to increase congestion rather than reduce it. 
R.V.S. Watts at 7. 
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a chance of wresting commercially valuable concUtions from the Board. UP/SP-356 at 

209. Before responding to these "excuses," the Consensus Parties wish to reiterate their 

position that the 'iscrimination allegations are not about wresting commercially valuable 

conditions from the Board, but stem from a deeply held belief tiiat the joint dispatching 

center is not neutral, does not trea: all rail carriers equally despite the Disp'itching 

Protocols, and that the Board's powers must be invoked to bring about wbat the Board 

has referred to as the need for "equal treatment of all frains without n;gard to ownership." 

Decision No. 44 at 132. 

Excuse No. 1. UP alleges that it does not want Tex Mex to be an observer only 

showing up infrequently at the Spring Center. UP wants KCS/Tex Mex to participate in 

the management ofthe Spring Center but according to UP, KCS/Tex Mex refuse to even 

discuss tfie matter. UP/SP-356 at 210. Mr. Watts responds by saying tfiat KCS/Tex Mex 

have never refused to discuss any matter regarding the Spring Center. Instead KCS/Tex 

Mex have been very clear about what thev would like to see in terms of the stmcture of 

the Spring Center. R.V.S. Watts at 12. In fact, a doctnnent produced by UP in discovery, 

under the "confidential" designation, contradicts LT's statement that KCS/Tex Mex have 

refused to discuss the Spring Center. See R.V.S. Watts, Exhibit 1. 

While UP continues to encourage KCS/Tex Mex to participate in the Spring 

Center, it always stops sl art of saying that KCS/Tex Mex can have an equal say in the 

center. R.V.S. Watts at 6. UP invites KCS/Tex Mex to negotiate zn agreement along the 

same lines that BNSF was able to negotiate with UP. However, UP fails to mention that 

BNSF had to threaten to reopen the merger proceeding before UP was prepared to 
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negotiate the joint dispatching arrangement which now exists at the Spring Center.*' 

Negotiating ?n agreement for neufrality is clearly not as easy as UP suggests. If it were 

that easy, such an agreement would be in place by now. 

Excuse No. 2. UP argues that KCS/Tex Mex should make use of tfie Dispatching 

Protocols which guarantee neutral dispatching and which are the same protocols BNSF 

and UP use. It should by now be apparent to the Board that tfie Dispatching Protocols are 

not enough to guarantee fair dispatching treatment. As discussed elsewhere m this 

filing,** BNSF's quarterly progress reports are filled witfi complaints about violat'on 

UP of the Dispatching Protocols. Even to this day, BNSF complains abou* violations of 

the Dispatching Protocols in areas where it does not have joint control with UT over 

dispatching. Tex Mex has no way to stop these violations from occurring and UP simply 

denies that tfiey occurred at all. UP has been able to resist the requests of KCS/Tex Mex 

for neutral dispatching because KCS/Tex Mex do not wield the same amotmt of clout as 

BNSF does. However, the Consensus Parties urge the Board to recognize that KCS/Tex 

Mex's request for equal and fair dispatchmg treatment is no less meritorious than that of 

BNSF. 

*' See letter from Robert Krebs to Richard Davidson dated February 6,1998 ("If we 
cannot reach an agreement that closely parallels our proposal [for joint dispatching], we 
will most likely ask the Board to reopen your merger case and to order divestiture ofthe 
eastem portion of the SP system."). This letter is included in the evidentiary supplement 
ofthe Consensus Parties' Request. 

** Seepage 37 of tiiis Rebuttal. 
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Excuse No. 3. UP argues that Mr. Watts and Mr. Nichols should "speak up" 

promptiy if they have any questions or complaints. UP/SP-356 at 211. UP has already 

made this argument earlier when it suggested that Tex Mex officials almost ne\ er raise 

questions about the dispatching of their trains. The Board is referred to the discussion 

above which responds in detail to that tmsupported assertion. 

UP justifies its failure to invite Mr. Nichols to the joint meeting at the Spring 

Center on June 18,1998, with the excuse that Troy Slinkard beheved that Mr. Nichols 

was not a Tex Mex employee. UP/SP-356 at 211. However, UP does not explain why it 

failed to invite another Tex Mex employee if it was imcertain of Mr. Nichols' status with 

Tex Mex. Even though Troy Stinkard opted not to invite Mr. Nichols to the meeting, 

another employee of Tex Mex should have been invited. This is fiirther evidence ofthe 

subordinate status of Tex Mex at the Spring Center. 

3. Tex Mex Needs Yard Space 

Despite UP's protests, Tex Mex's need for yard space in Houston remains clear, 

not only with respect to northbotmd traffic but also with respect to southbotmd trafific 

moving to Corpus Christi, Laredo and Mexico. Tex Mex needs access to a yard in 

Houston in order to perform switching service and to assemble trains for movement, as 

well as for interchajige with otfier rail carriers. While UP resists this aspect of the 

Consensus Plan on tie grounds that it, UP, allegedly needs Booth Yard, UP overlooks the 

fact that the new neutral switching operations to be performed by PTRA would obviate 

UP's need for Booth Yard. UP's suggested altematives to Tex Mex's proposed use of 
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Booth Yard either are not available to Tex Mex or are too remote to be usable as a 

switching and classification yard for Houston traffic. 

UP's challenge to Tex Mex's stated need for use of Booth Yard is flawed because 

it proceeds from several dubious premises, including that Tex Mex suffers inefficient 

"double reverse handling" of cars only if they are destined to points north of Houston; 

that PTRA, UP and BNSF adequately block cars for Tex Mex; and that the Consensus 

Plan's proposals to lift the northbound restriction on Tex Mex's frackage rights and for 

neutral switching of the Greater Houston Terminal Area will not take effect. All of these 

premises of UP's argument are wrong. 

The Consensus Plan has demonstrated Tex Mex's genuine need of yard space in 

Houston, preferably Bootfi Yard. See Consensus Plan, Vol. 1 at 71-80 and 410-434. 

Confrary to its statement to the Board in 1996 tfiat Tex Viex should establish a yard 

operation in Houston, see Applicants' Submission Respecting Terms For Trackage Rights 

Granted To Tex Mex (UP/SP-272), Finance Docket No. 32760 (Sub-No. 13 & 14), filed 

August 23, 1996, V.S. R. Bradley King at 9, a concept witfi which BNSF agreed in a June 

17, 1998, letter, see Consensus Plan, Vol. 2 at :'.95, LT now contests Tex Mex's need for 

such operations, hi large part, UP's challenge is based on its premise tfiat Tex Mex will 

not need to haul cars interchanged to it in Houston to either Beaumont or Corpus Christi 

for classification and blocking prior to moving them back through toward their 

destination because (a) that sort of "double reverse handling," as UP calls it, occurs only 

on northbound trafific, and (b) BNSF, PTRA and UP all block cars for Tex Mex. Botfi of 

these are faulty premises. LT cites Tex Mex documents produced by Tex Mex in 
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discover)' as Nos. TM-8-HC-002082 - 002C95 for tfie proposition tfiat only nortfibound 

traffic suffers "double reverse handling." However, as showm in the attached Rebuttal 

Verified Statement of Paul L. Broussard ("R.V.S. Broussard") at 3, tfiose documents 

show that over fifteen percent of the cars tbat suffered such double reverse handling were 

'oads southbotmd from Houston. These inefficient moves all together cos' Tex Mex over 

$6,000 in trackage rights fees alone, to say nothing of added fuel costs, costs resulting 

from delay in movement of th. freight, and other costs. R.V.S. Broussard at 3. Thus, UP 

is wrong in asserting that aoubie reverse handling does not involve southbotmd loads. 

For this reason, Tex Mex needs yard space in Houston, to classify and block its own cars. 

Moreover, Mr. Handley's indications that UP and BNSF, as well as PTRA, make 

up blocks for Tex Mex is wrong. Only PTRA, not UP or BNSF, blocks cars for Tex 

Mex. R.V.S. Broussard at 4. Thus, for freight received in interchange from BNSF or UP, 

this critical function is not performed for Tex Mex, again necessitatmg Tex Mex having 

access to its own yard space in Houston. For these and other reasons previously specified 

— e.g., tfie need to allow Tex Mex to interchange cars without blocking the East Belt, as 

it now must do on interchanging with PTRA especially, see Consensus Plan, Vol. 1 at 

420-422 — Tex Mex continues to need yard space in Houston. 

Booth Yard continues to be by far tfie preferable location for Tex Mex to use, for 

reasons previously specified by Mr. Broussard. Booth Yard's proximity to PTRA's 

North jmd Manchester Yards, in particular, make it ideal for fostering interchange with 

PTRA, with whom Tex Mex does the vast majority of its interchanges in Houston. Booth 

Yard also fits in well with Tex Mex's proposed reconstmction of tfie Rosenberg-Victoria 
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line, a line which UP admits will add useful south Texas infrastmcture if rebuilt.*' Booth 

Yard is the yard most efficiently located in the Houston area for a switching and 

classification yard that needs to handle interchanges with PTRA and to assemble and 

receive frains moving on the Rosenberg-Victoria line. R.V.S. Broussard at 11. 

UP's response to Tex Mex's demonstrated need for Booth Yard is essentially the 

allegation that UP needs the yard more than does Tex Mex. This argument is specious 

for two reasons. First, before KCS and Tex Mex began pursuu g obtaining Booth Yard in 

this proceeding, UP's CEO Dick Davidson responded as follows to a KCS/Iex Mex 

proposal for acquiring Booth Yard through purchase or lease: 

"Booth Yard 

As you know, we a'-e using every available track in the Houston 
area. Bootfi Yard provides us with badly-needed SIT and overflow 
capacity.... In addition, your plan to use Booth Yard as a switching 
facility in Houston would be dismptive."'*'' 

Subsequently, however, UP has developed an ever-shifting series of "uses" for Booth 

Yard which it has insisted make it essential for UP to retain Booth Yard. Even assuming 

*' Indeed, UP's Michael Ongerth calls SP's cessation of operations on the Rosenberg-
Victoria line "SP's worst major capacity error" in the Houston area. UP/SP-358, V.S. 
Ongerth, Tab 11 at 12. 

** Contrast this with UP's revisionist version of history in its September 18 filing where 
it states, "When UP assumed control of Bootfi Yard from HBT in tfie fall of 1997 . . . UP 
moved quickly to make more effective use of this well-located facihty." UP/SP-356 at 
223. Apparently to I T taking more than 4 months — from the October 31 dissolution of 
HBT to sometime after the February 27 date of Mr. Davidson's letter — is acting 
"quickly." Moreover, to the best of Tex Mex's knowledge, LT has yet to commit to any 
schdule foi rehabilitating Booth Yard. See 1998 Authorization for Expenditure on Texas 
Projects dated as of April 15, 1998. 
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that UP does use Booth Yard as it says and does not merely use it for car storage, as its 

CEO said, the presence of PTRA as a neufral switcher ofthe Greater Houston Terminal 

Area would alleviate LT of that responsibihty, enabling PTRA to handle those operations 

at whichever yard was most appropriate and relieving UP of the need for Booth Yard. 

R.V.S. Broussard at 7. Thus, UP's stated "need" for Booth Yard is overstated, 

particidarly when neutral switching operations in Houston are commenced. 

UP's proffered altematives to Tex Mex's planned use of Booth Yard each have 

significant drawbacks from an operational point of view. First, of course, UP suggests 

that Tex Mex should look to BNSF, which has a mere 4 yards in the Houston terminal, 

ratfier than to one of tfie 21 yards controlled by UP, in seeking to satisfy Tex Mex's need 

for yard space. Obviously, this is merely an attempt by UP to use Tex Mex to limit 

BNSF's operations in Houston, and should not be considered even momentarily by the 

Board. UP's assertion that even BNSF's currently limited Houstoi. yard space is 

tmdemtilized indicates that BNSF is indeed a weak competitor in the Houston market,*' 

UP's suggestion tfiat Tex Mex substimte use of North or Manchester Yards for 

Booth Yard is unworkable because Tex Mex does not have rights to use those facilities 

for switching and classification.'** As for the suggestion tfiat Tex Mex should use GUdden 

*' When Tex Mex once proposed that tfie Board allow Tex Mex to use a portion of Old 
South Yard, BNSF objected vigorously. Report of BNSF Pursuant to Supplemental 
Order No. 1 to STB Service Order No 1518, filed Dec. 12, 1997, at 2. 

^ Also, Tex Mex is con-strained by a lack of trackage rights needed for efficient access to 
Manchester Yard. On occasion, this has resulted in UP dispatchers routing Beaumont-
bound Tex Mex trains out of Manchester Yard through Harrisburg Junction and as far as 
25 miles west to Sugarland, TX, where tfie Tex Mex train was directed onto a siciing so 
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or Chaney Yards, UP's Michael Ongerth's statement, UP/SP-358, V.S. Ongerth at 12, 

shows that those yards have been mostly or completely dismantled, and are therefore of 

little or no immediate use to Tex Mex. UP's suggestion that Tex Mex constmct a 

s-witching and classification yard on the Rosenberg-Victoria line is simply impractical as 

the distance involved between that point and, for example, PTRA's North Yard, a 

distance of approximately 40 rail miles, would require such extended switching 

movements that delay and imnecessary costs would doubtiess result. By contrast, a yard 

on the Wharton Branch would be ideal for car storage because it would remove the cars 

from the working yards of the crowded terminal area but would allow reasonable access 

to them when they were occasionally needed, much as UP uses its Lloyd Yard north of 

Houston to hold cars for shippers in the Bloomington and Freeport areas. R.V.S. 

Broussard at 6-7. 

Tex Mex needs Booth Yard for switching its traffic destined both northbotmd and 

southbotmd from Houston. LT's operational concems expressed in opposition to Tex 

Mex's use of Booth Yard would be alleviated by the in,plementation of the Consensus 

Plan, and UP's propoi-.ed altemative yards would not suit the needs of Tex Mex and 

Houston sh'ppers nearly as well as would Tex Mex's use of Booth Yard. Accordingly, 

the Board should grant Item 7 ofthe Consensus Plan. Whatever UP's shifting description 

its locomotives could nm arotmd the train and begin the journey eastward toward their 
intended destination of Beaiunont. 
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of its use of Booth Yard may be at the moment, that function could also be accomplished 

by the Consensus Plan's neutral switching carrier. 

IIL UP IS USING ITS MARKET POWER TO REDUCE SERVICE AND 
INVESTMENT IN THE HOUS1 ON/GULF COAST MARKET 

A. UP Continues To Provide Poor Service 

1. UP's Poor Service Is An Indication That BNSF Is Not An 
Effective Replacement For SP 

It is axiomatic that harm from a merger may occur from either a reduction in 

competition or from a competing carrier's inabihty to provide adequate serv'ce. See CSX 

Corporation and CSX Transportation, Inc., Norfolk Southem Corporation and Norfolk 

Southem Railway Company — Control and Operating Leases/Agreements — Conrad 

Inc. and Consolidated Rad Corporation, Finance Docket No. 33388, Decision No. 89 at 

48 (STB served July 23,1998). Indeed, as the U.S. Department of Transportation stated: 

Service levels as well as rates may also be an important element in 
competitive markets. I f a raifroad cannot provide reliable service matched 
to shipper needs — for whatever reason — it will not be able to capture 
trafific and will not be able to serve as a competitive check. 

DOT Comments at 5. Thus, the level of service provided either by the merged company 

or its competitor are cmcial elements in whether or not a merger has harmed the public 

interest. 

Despite UP's claim that "service has been restored in the Houston/Gulf Coast 

area," UP/SP'356 at 16, neither UP nor BNSF is providing the shippers with a high 

degree of service. While service has improved since tiie height ofthe crisis, it is nowhere 

near the pre-merger SP levels nor is it even close to the levels UP predicted in its merger 
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application. Indeed, UP's own press release responding to termination ofthe Emergency 

Service Order quoted UP's Chairman Dick Davidson as stating, "Otir job of restoring 

Union Pacific Raifroad service to its traditionally high levels is far from finished." Union 

Pacific Reaction to STB's Ruling, UP press release issued July 31, 1998. 

Despite admitting that it needs to continually improve service, UP has gone to 

great efforts to portray th; rail service problems as having ended; however, thi.« is not the 

case. LT's claim is based upon fallacious and irrelevant comparisons to service at the 

height of tiie service crisis, Febmary/March of 1998 , UP/SP-358, V.S. Duffy at 2-3, and 

by comparison to 1997. Id. at 4-8. 

As demonstrated in Exhibits A and E to the Verified Statement of Larry L. 

Thomas, President of SPI, service is barely back to transit times experienced in the latter 

part of 1997. That, however, is not the benchmark. In the UP/SP merger, UP promised 

to improve transit times, and to improve upon what it characterized as the grossly 

deficient SP system and service. As illustrated by Mr. Thomas' Verified Statement, 

including Exhibit E, transit time experience, developed according to a methodology for 

service measurement adopted by a joint SPI-UP task force, substantial!' degraded from 

that prior to the merger. 

A number of individual shippers commenting in this proceeding also provided 

testimony concerning UP's degraded level of service. These include: 

Champion Intemationai Company ("Champion"), which described its 
experience with UP's service, as follows: " . . . becatise service 
deterioration began almost immediately aft%^ the merger . .. our defmition 
of 'normal' can only be equated to the consistent service afforded our 
operations by SP prior to the merger. We have not experienced that 
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service level on a consistent basis." Verified Statement of Champion 
Intemationai Corporation on Behalfof Itself and Its Short Line Railroad 
Subsidiary Operation: Moscow, Camden and San Augustine Railroad, 
Finance Docket No. 32760 (Sub-No. 26) filed September 15,1998 ("CIC-
2") at 7. 

Dow Chemical addressed service performance, in part, through a Verified 
Statement of Emest L. Hord, Vice President, Operations of the Burlington 
Northem and Santa Fe P̂ ailway Company, who explains that "Dow's 
request is based on the delay, congestion, and other problems it has been 
having and continues to experience with UP's service at its Freeport 
Complex. Dow's filing details UP's deterioration in service at its Freeport 
Complex includmg the increase in its cycle times for railcars, the erratic 
nature of railcar availability, less regular service and the plummeting of 
on-time service." Request for Additional Conditions of the Dow Chemical 
Company, Finance Docket No. 32760 (Sub-No. 26), filed July 8,1998 
("DOW-1"), Verified Statement of Emest L. Hord ("V.S. Hord")at 1. 

EhiPont states that it" . . . found it necessary to take the extraordinary step 
of exercising competitive routing altematives in order to maintain the 
integrity of oiu- supply chain and serve internal and external customer 
requirements. A prolonged downward UP service spiral left DuPont with 
limited rail shipping options." Request for New Remedial Conditions by 
E.I DuPont de Nemours and Companv, Finance Docket No. 32760 (Sub-
No. 26) filed July 9, 1998 ("DUPX-1'') at 4. 

Formosa Plastics Corporation ('TPC"), captive to the UP south of 
Houston, states that"... the imderlying problems have not been resolved, 
and are likely to plague FPC and its customers for the foreseeable 
fiiture.. .. Without improved rail service, FPC will soon lose customer 
base. We have several competitors served by railroads other than UP, and 
those competitors are in a position to provide more reliable deUveries of 
product over routes only partially involving UP to customers that FPC can 
reach only via t tp exclusively. Moreover, some of our competitors have 
the distinct ana .?igr icant cost advantage of efficie t rail service, which 
holds thefr priv ate car and other transportation costs o a minimum, in 
comparison vnth our private car costs, which have been bloated by UP's 
inefficient operations. If FPC continues to receive unreUable, inefficient, 
aid costly rail service from UT, we cannot continue to compete efifcctively 
with those who can deUver the same products predictably and at efficient 
prices to the same customer base as FPC seeks to serve." Comments and 
Request for Remedial Conditions of Formosa Plastics Corporation, 
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U.S.A., Finance Docket No. 32760 (Sub-No. 26) filed June 8,1998 at 7; 
V.S. Richard A. Heinle at 10-11. 

Shell Chemical Company and Shell Oil Company, which assert that UP is 
unable to "provide timely and efficient rail service ..." Joint Comments 
of Shell Od Company and Shell Chemical Company, Finance Docket No. 
32760 (Sub-No. 26) filed September 18,1998 at 2. 

"This merger has adversely impacted our entire supply chain network and 
our service levels are not vet back to tiie levels prior to tfie merper" 
BASF, August 28, 1998 letter to STB (emphasis added). 

"While UP service in the Gulf Coast area has improved recently, it is still 
far from the levels experienced prior to the merger, and even fiirther from 
the efficiencies promised as a result ofthe merger with SP." Mobil Oil 
Corporation, August 31. 1998 letter to STB. 

"Mr. Secretary, as a shipper who must rely on UP service throughout the 
Midwest, I can attest that the UP is far, far removed from 'recovery.' If 
recovery means customers must settle for whatever service level UP 
chooses to provide or accept a 'lower bar' of service, than maybe LT is 
recovering. By ahnost any otfier measurement, UP has a long way to go." 
MFA Incorporated, September 24. 1998 letter to STB. 

Even shippers supporting UP in this matter agree that UP's service has not "recovered." 

"OxyChem has not experienced the improved service that was expected by 
this time ..." UP's Opposition to Condition Applications, Vol. 4, Finance 
Docket No. 32760 (Sub-Nos. 26-32) filed September 18, 1998 ("UP/SP-
359"), Letter of Occidental Chemical Coip; 

and "Service levels in the Houston area and Southem Texas has improved 
dramatically but they still have a long way to go." UT/SP-359, Letter of 
Baroid Drilling Fluids. 

Whether from direct shipper testimony, oi Hased upon the plastics industry's 

transit times statistics developed pursuant to a procedure mutually agreed upon by SPI 

and UP, there is no doubt but that service has not returned to pre-merger levels, let alone 
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UP having deUvert upon its promise to improve transit times and car utilization, reduce 

costs, and create efficiencies for the shipper community. 

2. The Merger Reduced Shipper's Service Options 

It may be that LT's maiket power did not directly cause the service crisis and that 

part ofthe cause lies in SP's pre-merger fragihty. Indeed, UP's witoess Alan B. DeMoss 

explains that a similar crisis on the SP system occurred in 1978 without a change in the 

competitive conditions, UP/SP-358, V.S. DeMoss, but the 1978 crisis proves the precise 

point that the Consensus Partners arc trying to make: service to shippers and other 

railroads' operations did not suffer the same fate as they did in the most recent crisis 

because SP had little, if any, maiket power. In 1978, shippers had alternatives and the 

operations ofthe other raifroads were not dependent upon SP's infi-astructure, switching, 

and dispatching practices In 1997-98, LT had tremendous maiket power gained from the 

merger and shippers and other railroads had no alternatives available to them. 

While UP says "otfier raifroads, not affiliated witfi SP, suffered from congestion" 

during tiie 1978 crisis, UP/SP-356 at 64, UP provides no support for this statement. In 

contî t, Harlan Ritter, who was President of the HBT during tfie 1978 crisis, states that 

SP's 1978 service crisis had httle iuipact on shippers or the operations of other raifroads 

because shippers and other carriers had alternatives available to them. Rebuttal Verified 

Statement of Harlan Ritter ("R.V.S. Ritter") at 9. During that crisis, shippers were able to 

switch to other carriers in the Houston area. R.V.S. Broussard at 10. Due to the market 
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power that UP gained through its merger with SP, shippers and carriers, with few 

exceptions, had no altematives." 

3. UP's Reduction In Service Is An Indication Of Market Power 

The Board recognizes that an indication of a carrier's abilitv' to exercise market 

power is the ability to profit from raising rates or reducing service (or both). UP's own 

witness notes that "[a] firm with market power can . . . lessen competition by reducing 

product quality or service, while holding price constant. Reducing product quality 

[service] at the same price is similar to raising price, because in terms of units of quality 

per dollar charged, the price of quality has increased." UP/SP-358, V.S. Hausman at 3. 

Thus, tfie fact that service levels are nowhere near the pre-merger levels evidences UP's 

market power since there is no effective competition serving to drive UP to achieve 

improved service leveL. 

B. UP Is Unlikely To Resolve The Service Probiem 

While principally blaming BNSF for causing the serv ice crisis, UP/SP-356 at 67-

68, UP takes ftill credit for solving the problem, declaring "It can be said with complete 

confidence, though, that implementation of the UP/SP merger brought the crisis to an 

Cunously, the Association of American Reifroads ("AAR"), of which UP is a member, 
recognizes that in any given market, a shipper should have service altematives available 
to them in the event of a service meltdown. See Comments of the Association of 
American Raikoads, Ex Parte No. 628, June 15, 1998. While Houston shippers did have 
an altemative available to them before the merger, the service crisis in tfie Gulf Coast has 
shown tiiat contrary to the Board's expectations, BNSF has not been effective in 
providing tiiat altemative service to shippers aftected by UP's poor servic levels. One of 
the objectives of the Consensus Plan is to allow KCS and Tex M;x to provide capable, 
altemative service to Houston area shippers that have suffered decreased service levels 
due to UP's dominance of the Gulf Coast market. 
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end. No one has even ventured any other explanation." UP/SP-356 at 63. Such claims 

ignore the multitude of factors that have helped bail UP out of the service crisis SD far, 

including: 

• The Board's Emergency Service Order, which relieved pressure on UP by 

diverting traffic to other carriers; 

• The Asian financial crisis and good grain harvests worldwide, which have 

depressed domestic grain prices and have caused fanners to store rather than 

ship huge volumes of grain; 

• A milder than normal winter, reducing needs for coal shipments; 

• The General Motors strike, which eliminated at least 7000 carload shipments 

from UP's system; and 

• Diversion of substantial amounts of rail traffic in the Houston area to tmck. 

All of these factors have combined to help dig UP part way out ofthe hole into which its 

service crisis plunged most ofthe westem United States for the past year. Such a 

confluence of events certainly will not continue. 

UP has repeatedly admitted the facts, fot the sake of ihetorical convenience, it 

ignores when taking credit for "curing" its service crisis. For example, LT told tfiis 

Board on July 28,1998, that the emergency service order had diverted large amounts of 

freight from UP: 

UP's total carloadings are down by almost. .. 9% in the first six months of this 
year compared with the first six months of last year.... UP needs to . . . not lose 
more traffic ptu-suant to compulsory service order provisions . . . 
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[Tihe two provisions of the emergency service order that are in dispute 
here . . . have resulted in the diversion of substantial volumes of UP traffic 
originating and terminating in the Houston area. 

UP's Reply In Opposition to the Petition, Service Order No. 1518 (Sub-No. 1) at 24 and 

Verified Statement of Richard B Peterson supporting same at 1-2. In other words, UP 

admits that the emergency service order was effective in removing traffic from UP's 

lines. Even shippers supporting UP in this matter agree: 

• "The temporary access that was granted was effective to help alleviate some 
of the problems that UP created . .." 

Statement of TexPar Energy Inc., 
dated Sept. 8, 1998, in LT/SP-359 

• "Nevertheless, service orders instituted at the direction cf the Surface 
Transportation Board . . . have all contiibuted to retuming Union Pacific 
operations to normal. 

Letter of Koppers Industries, Inc. 
dated June 22, 1998 in UP/SP-359. 

Clearly the Emergency Service Order played a large role in allowing UP an opporttmity 

to put its house in order. The wind-down period of the emergency service order has been 

concluded for less than a month, and the effect on UP of the lifting of that order is yet to 

be seen. 

UP has been more forthright in other publicly-available statements than it has 

been in its filings with the Board about the confluence of factors, including UP's poor 

service itself that drove traffic away from UP to other raihoads and to tmck, easing 

pressure on UP's system. In its August 14,1998,10-Q report for January through June 

1998, filed with the Securities and Exchange Commission, UP said: 
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Agriculttiral Products: . . . Carloadings declined 6% . . . primarily the 
result of a 24% decrease in com volumes due to soft export demand 
caused by strong foreign harvests (primarily in China), as well as the 
continuation of system velocity issues.'"' 

Automotive: . . . [C]arloadings were flat. .. Lower parts volumes (down 
6%) led the decUne in traffic, primarily the result of slow cycle times and 
diverted business due to service issues.... Finished vehicle results were 
also affected by strike-related declines at GM, which reduced . . . 
carloadings by approximately 7,000.... 

Chemicals: Carloadings declined 9% . . . principally from congestion-
related diversions to other modes of transportation as well as to other rails. 
. . . In addition, the Asian crisis reduced demand for exports of soda ash 

while warm weather in some areas hurt demand for LP gas. . . . 

Energy (Primarily Coal): Commodity revenue fell... driven by a 3% 
decrease in carloadings.... Slow systems speeds, diversions of business 
to competing railroads and weak export markets led the decline . . . 

Industrial Products: Carloadings decreased 11%... result[ing] primarily 
from equipment shortages and service issues, including diversions of 
traffic to other modes of transportation and to other rails. . . . 

Intermodal: . . . [C]arloadings fell 13% . . . the result of lower system 
speed and related diversions of trafific to BNSF and other rails, as well as 
weak exports.... 

In short, when obliged by federal securities laws and the discipline of potential 

shareholder derivative suits to take a reasonably objective view of factors which enabled 

the Board, by the date of UP's 10-Q, not to extend the emergency service order, LT had 

to admit that purging its system of cars was not a residt of merger efficiencies, as claimed 

"UP's May 13, 1998,1" cjuarter 1998 10-Q stated, "This decrease [in carloadings] 
reflects continuing congestion, the impact of the Asian crisis on expo-t giain and 
intermodal markets and weak grain demand as farmers delay shipme* c. aue to uit current 
grain price environment." http://sec.yahoo.com/'e/980513/tmp.html. 
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here before the Board, but ratfier was the result of UP's poor service plus a unique 

combination of reduced agricultural and intermodal shipments, due in part to the Asian 

financial crisis, mild weather, the GM strike and diversions of freight to tmck. LT's very 

own words highlight the transparency of its claim to have "fixed" the service crisis by 

having implemented the merger. 

Not only UP, but also shippers (including shippers whose statements UP filed as 

supporting its position in this matter), recognize tbat factors other than implementation of 

the merger have led to whatever measure of service recovery UP can thus far claim. In 

fact, many shippers have cited their forced reliance on more expensive, motor carrier 

service as a result of UP's service meltdown. For example: 

• 'Tmck transportation for long haul moves was substituted at great expense." 
Intemationai Paper Company letter to 

Hon. Vemon A. Williams, Aug. 27 1998 at 2. 

• [Champion International's] "Camden [TX faciUty] shipped an average of 825 
tmcks a month in 1997 as compared to 700 trucks per month in 
1995.... [Champion's] Corrigan [TX faciUty] has consistently shipped its 
maximum edacity of 380 tmcks per month to avoid rail service." 

Verified Statement of Champion Intemationai Corporation, 
CIC-2, dated Sept. 15, 1998 at 5 and 6. 

• "With the exception of a few spot situations, we have not been forced to tmck 
material that would normally have moved via Union Pacific since the end of 

' 1998." 
Verified Statement of Koppers Industries, Inc., 

dated June 22, 1998, in UP/SP-359. 
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These and many other shippers have confirmed that UP's service problems shifted their 

freight from rail to tmck, provicUng ftutlier relief to the congestion which UP claims that 

its merger unplementation caused. 

UP's own data and methodologies show that even UP's supposedly "recovered" 

current operating conditions continue to result in a significant diversion of trafific from 

rail to the highways. I'̂  thefr original merger appUcation UP and SP presented a traffic 

diversion study which purported to precUct the diversion of trafific from tmck to rail 

intermodal service in specified traffic lanes where UP believed it would be able to 

generate particular efficiencies that would attract trafific oflf the highways. UP/SP-22 at 

465-467. The study's conclasions predicting shipper logistics cost savings were accepted 

by the Board in its Decision No. 44 granting the UP/SP merger application. Decision No. 

44 at 109. 

Re-running UP's study tising inputs that represent UP's current operating 

conditions, drawn from the bi-weekiy service reports posted on the Internet by UP, shows 

that even using UP's model, which unrealistically tmdervalues quality of service issues 

by treating them only in terms of their dfrect cost impact, shows that rather than attracting 

rail freight to intennodal service, even now UP is still pushing shipments off the rails and 

onto the highways. Whereas UP predicted total tmck-to-intermodal diversions of 32 

tmckloads per day in specified lanes, using UP's cuirent operating statistics yields total 

diversions from tr :0 lo rail of only 117 tmckloads per day. Rebuttal Verified Statement 

of Joseph J. Plaistc ^ ("R.V.S. Plaistow") at 6. Moreover, if the same current UP service 

parameters are applied 'o detennining the effect of UP's diminished service capabilities 

-81 -

81 



on existing rail carload freight, UP's model also shows diversion of over 40,000 

tmckloads of freight to the highway from tfie rail system each year. R.V.S. Plaistow at 7. 

These projected diversions are reflected in actual Texas highway trafific data. 

Heavy tmck vehicle miles traveled in Hams County, TX (the county in which Houston 

primarily lies) grew 8% in 1997. This increase occuned while overall Texas industrial 

production grew less than 4% and while non-tmck vehicle miles grew only 2%. Thus, 

statistics show that as UP's service meltdown occuned, tmck vehicle miles rose. These 

statistics confirm the results of the modeling performed for the Consensus Parties and 

demonstrate how UP's service crisis has burdened the roadway system in and around 

Houston with more tmcks. 

The Consensus Plan must be implemented to ameliorate the effects of UP being 

unable to remedy its own service problems. The Consensus Plan offers the prospect of 

more coordinated, more efficient and more economical rail service for the Houston area, 

which has the real potential of fransferring shipments from tmck back to rail and 

increasing the overall amount of trafific available to all of the raifroads. These were the 

benefits which UP piomised in its merger ̂ plication that it would bring to Houston and 

the Gulf Coast. Now, more than two years after UP took over SP, those benefits still 

havt not materialized. It thus is time for the Board to adjust the concUtions it prescribed 

in Decision Nc-. 44 to satisfy the need for adequate rail service in Houston and along the 

Gulf Coast. 
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C. UP's Failure To Invest In Houstoâ Gnlf Coast Infrastmcture 
Indicates A Lack Of Competition 

1. Tbe Board Has Determined that Inadequate Infrastmcture 
Was a Contributory Cause of The Service Crisis In The 
Houston/Gulf Coast Area 

Without presenting any specific evidence, witness statements, or stucUes, UP 

complained to the Board on December 1,1997 that the lack of infi-astmcture in the Gulf 

Coast region had been a significant cause of the service crisis. UP claimed that after 

decades of decline and cx>ntraction, traffic volumes had continually grown while the 

infitistmcture had not kept pace. According to UP, it was necessary to meet this 

chaUenge by making new investments in additional capacity. 

In a decision denying a request by the Raifroad Commission of Texas for added 

competition in and arotmd Houston, the Board accepted LT's argument of December 1, 

1997 that capital improvements and upgraded infi-astmcture were needed in the Gulf 

Coast region. The Board noted that the service emergency "was caused in large measure 

by a transportation infrastmcture in and arotmd Houston that is not adequately eqiupped 

to deal with natural surges in a growing economy or with temporary reductions in railroad 

capacity caused by derailments, weather and sc forth. To protect against fiiture crises, 

and indeed to provide adequate service during "normal" periods, tfie physical plant in 

Houston will requ re major upgrading in order to meet the needs of shippers." ESO-1 at 

6-7. 
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a. The Board Orders UP to Address the Infrastmcture 
Problem 

The Board again refened to the infiastmctore problem in the Houston/Gulf Coast 

area on February 25,1998 and ordered UP to report to it on May 1,1998 as to its plans 

for addressing the problem. Decision served Febmary 25, 1998, Ex Parte No. 573, 

Service Order No. 1518 at 5 ("ESO-2"). The Board clearly believed tfiat UP would make 

the investments requfred to address the perceived infrastmcrure problem in the 

Houston/Gulf Coast area. 

b. I T Files its Infî ttucttu-e Report 

In response to the Board's order on February 25,1998 that UP file plans 

addressing Houston infrastmcture, UP filed its Report on Houston and Gulf Coast 

Infrastmcture on May 1, 1998." In its Infrastmcture Report, UP promised to make 

infrastmcttu-e investments of "over $1.4 billion over the next five years to improve the 

qualit;,' of rail service in the area from New Orleans to San Antonio and south to the 

Mexican border." However, to keep the Infrastmcture Report within the realm of 

promises only, LT's Infrastmcture Report was issued with many caveats and 

reservations. UP claimed that (i) the timing and specifics of many of its planned coital 

expansion projects were likely to change; (li) since LT engineers did not have adequate 

time to complete a detailed costing exercise for the dozens c*"projects involved, the costs 

shown were best estimates only; (iii) changing shipper requfrc:̂ ents and fraffic patterns 

" See Union Pacific's Report on Houston and Gulf Coast Infrastructure, filed May 1, 
1998 in Ex Parte No. 573, Service Order No. 1518 ("frifi-astmcttire Report"). 
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would force reevaluation of the projects over time; and (iv) significant changes in the 

cuirent regulatory regime wotdd tmdermine UP's ability to make the necessary 

investments and require LT to reevaluate the investment program and could also afifect 

afready planned capital spending. 

UP's Infrastmcture Report was widely criticized by rail carriers and shipper 

organizations alike. In a Reply of tiie Chemical Manufacturers Association ("CMA") and 

The Society of tiie Plastics Industry, Inc. ("SPF') to the hifrastmcttu-e Report," CMA and 

SPI observed tfiat tfie Infrastructtu-e Report (i) did not offer any apparent hierarchy or 

prioritization of the 95 projects tfiat it described and (ii) tfiere was no accountabiUty in the 

process to ensure that LT follows through and completes tfie projects it had identified. 

CMA and SPI suggested that UP should be required to match each project to a schedule 

over the next five years so as to offer the shipping public a clear undei standing of what 

will be done when and where." 

'* See Comments of The Chemical Manufacturers Association and The Societv of the 
Plastics Industry. Inc filed June 1, 1998 in Ex Parte No. 573, Service Order No. 1518. 

BNSF and The Port of Houston made the same observations regarding the failure of 
UP to commit itself to the coital investments proposed in the Infrastmcture Report, its 
failtu-e to establish a time frame for completion of the proposed projects and its failure to 
include a detailed costing for the proposed projects. See Reply Comments of The 
Burlington Northem and Santa Fe Rail-way Company on Houston and Gulf Coast 
Infrastructure, filed June 1, 1998, and Port of Houston Autnority's Response to Union 
Pacific's Report on Houston and Gulf Coast Infrastructure, filed June 1, 1998. 
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In a verified statement supporting the Reply of KCS to the Infi^tmcture Report," 

Tom O'Connor calculated that: (i) UP had actually fimded or begun investments in tfie 

Houston terminal area totaling $29.3 million, a mere 2 percent ofthe planned total of 

$1.4 billion, and (ii) UP had actually funded or begim investments in other Gulf Coast 

areas totaling $46.5 miUion, a fiirther 3 percent of tfie planned total of $1.4 bilUon. ITiese 

calctUations enabled Mr. O'Connor to conclude that many ofthe investments proposed in 

the Infrastmcture Report would not occur in the near future and may not occur at al.l, 

depending on UPs subjective evaluation of future events. Verified Statement of Tom 

O'Connor ("V.S. O'Connor") at 1-2. 

2. Despite its Promises, UP Is Not Investing In Houston/Gulf 
Coast Infrastmcture 

In its 1997 Annual Report, UP stated that it expected to increase its level of 

capital spending system wide to $2.5 bilUon in 1998 tom $2 bilUon in 1997. Union 

Pacific Annual Report for the Fiscal Year Ended December 31, 1997, Form lO-K at 28. 

UP's Infiastmcttu-e Report stated that LT expects to spend a total of $1.4 bilUon on 

infi-astmcture in the Houston/Gulf Coast area over the next five years. In 1998, however, 

documents produced in cUscovery clearly show that UP has actually spent (or authorized 

tfie spending of) a total of only $116.9 milUon" in tfie Houston/Gulf Coast area." This 

" See Reply of The Kansas City Southem Railway Company to Infrastructure Report of 
Union Pacific Railroad Company filed June 1, 1998, Ex Parte No. 573, Service Order 
No. 1518. 

See Summary of Gulf Coast Investment attached to R.V.S. Grimm/Plaistow as Figure 
14. 
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amount represents only 4.7% of the total of $2.5 billion that LT plans to spend system 

wide and only 8.4% of the total of the investments planned for the Houston/Gulf Coast 

area. These two percentages show UP is scarcely investing in Gulf Coast Infrastmcture. 

3. UP Is Not Investing In Gulf Coast Infrastmcture Because UP 
Invests Where There Is Competition 

In its decision approving the UP/SP merger, the Board accepted UP's assurances 

that it would make extensive investments in SP's infrastmcture to increase its 

competitiveness. The Board claimed that UP/SP's "merger related investments will 

improve rail service and sfrengthen competition." Decision No. 44 at 114. The Board 

stated further that "it is imdisputed that LT will have adequate financial resotu-ces to 

supply the SP system the capital that it needs to provide tmly competitive service over 

SP's routes." Id. at 116. At that stage, the Board cUd not anticipate that UP has not made 

many of its promised merger investments in the Gulf Coast region, but that is what has 

occiured. 

UP's investments have concentrated on locations where UP competes with tmcks 

for intermodal traffic and rail carriers for other traffic, especially coal. UP is simply not 

investing in the Houston/Gulf Coast in the same manner as it does where it faces 

competition. In its First Annual Report on Merger and Condition Implementation" filed 

" This amount differ', from the amount provided by Mr. O'Connor because it includes 
updated amotmts actually autfiorized for 1998 from a document KCS/Iex Mex received 
in discovery. 

" Applicants' First Annual Report on Merger and Condition Implementation, Finance 
Docket No. 32760 (Sub-No. 21), filed on July 1, 1997 ("UP/SP-303") at 23-26. 
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witfi tfie Board on July 1, 1997 and its Second Annual Report on Merger and Condition 

Implementation*" filed witii tfie Board on July 1,1998, LT described various merger-

related infrastmcture projects which were tmderway or planned. These included: 

• the rebuilding of its intennodal yard facility in Roseville, CA at a cost of $128.9 
million;*' 

• the biulding of a new intermodal facility at Marion, AR at a cost of $69.5 miUion; 

• the upgrading of Livonia Yard in Livonia, LA at a cost of $15.5 million;" 

• the constmction of a locomotive fiieling and servicing facility in Livonia, LA at a cost 
of $4.3 million; 

• double-tracking on the Sunset Route in New Mexico at an undisclosed cost; 

• upgrading of the Kansas Pacific Line between Topeka, KS and Denver, CO at a cost 
of $58.2 million; 

• the expansion of capacity on a bottleneck SP segment in southeastem Missouri at a 
cost of $10.3 million; 

• the construction of connections between UP and SP mainlines in Avondale, LA at a 
cost of $37 million;" 

*° UP/SP-344 at 11-12. 
*' UP claimed that it was reconstmcting its intermodal faciUty at Roseville Yard to 
compete better with tmcks for intermodal traffic. See UP Gives Roseville Site Big 
Overhaul, The Sacramento Bee, Friday, July 25, 1997 at Gl. Messrs. Grmim and 
Plaistow explain that intermodal trafific is, by definition, the most competitive traffic. See 
Consensus Plan, Vol. 1, V.S. GrimmTlaistow at 164. 
" One of UP's reasons for expanding Livonia Yard was to enable it to compete better 
with BNSF, KCS and IC for trafific moving through the New Oi-leans Gateway. See UP's 
1997 Annual Report to Shareholders at 5. 
" UP claims that this investment will allow it to reroute traffic from the fonner SP line 
between Iowa Jtmction and Avondale (now jointly owned by BN'SF and LT) to UP's line 
through the classification yard at Livonia. See UP/SP-344 at 12. 
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• upgrading the SP Tucumcari Line between Topeka, KS and El Paso, TX at a cost of 
$48 million; and 

• upgrading the former Texas and Pacific Line between Fort Worth, TX and El Paso, 
TX at a cost of S58.8 million." 

This Ust of investments and the reasons for the investments show how UP invests 

in locations where it is competing for intramodal and mtermodal traffic. Since UP faces 

very little competition in the Houston/Gulf Coast area, its investments are relatively 

minor.*' 

Another exam ^ of a huge investment taking place as a result of competition is 

the constmction project underway in the corridor linking Chicago and Salt Lake City. UP 

is spending $400 million this year alone in this corridor with most of the work taking 

place on a short segment between North Platte and Gibbon, NE. UP is making this 

investment to enable it to compete with BNSF for coal moving from the Powder River 

Basin to various locations in the United States. R.V.S. GrimmTlaistow at 18. 

UP's investment behavior is precisely what one would expect of a competitive 

carrier and closely parallels the investment behavior of other carriers. The vast majority 

of investments identified by rail carriers in their Annual Reports occurs in competitively 

** UP claimed that it was upgrading this line to compete with BNSF for intermodal 
traffic. See Union Pacific Launches a Number of SP-Related Track Upgrades, Traffic 
World, June 23. 1997 at 17. 
*' LT only mentions in passing, and does not mention the value of its constmction of 
connections between Englewood and Settegast Yards and its plans to add trackage at 
Strang Yard. UP/SP-344 at 14 and 18. 
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served locations and in response to competitive pressures.** This confirms that UP's 

decision to invest where there is competiticn is rational and normal. 

Indeed, this principle was confirmed in LT's own original merger appUcation. In 

the LT/SP merger proceecUng, UP clearly recognized that competition stimulates the need 

for investment in infrastmcttu-e. In a verified statement in support of the UP/SP merger 

application. Professor Robert Willig, Professor of Economics and PubUc Affairs at 

Princeton University, pronoimced that "competition is important not as an end in itself 

but because it leads, through the interplay of independent pricing, service-level and 

output decisions, to an efficient allocation of resources in the economy — i.e., one that 

confers maximal benefits on consumers at a minimal expencUture of scarce resources." 

See UP/SP Railroad Merger Application, Volume 2 at 578. 

Professor Willig stated ftirther that the UP/SP's merger plans would resuh in a 

wide range of investments that would be made to improve the capacity of the merged 

system to meet shipper demand. The merger plans were not those of raifroads bent on 

exploiting market power but, to the confrary, "reflect a desfre to intensify competition 

with other transportation providers." Id., Vol. 2 at 594 (emphasis added). 

The clear statements by Professor Willig that competition would promote 

investment were echoed in statements by other proponents ofthe merger. In a verified 

statement in support of the merger appUcation, Lawrence Yarberry, Vice President-

Finance of SP, explained that each ofthe major western raifroads was requfred to expend 

R.V.S. GrimmTlaistow at 18. 
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hundreds of milUons of dollars annually to maintain its track system and equipment fleet. 

In adcUtion, railroads were also requfred to make "competition enhancing investments." 

Id., Vol. 1 at 263. SP's competitive environment made it imperative for SP to make the 

requfred competition-enhancmg investments but, owing to its poor financial concUtion, 

SP was not in a position to make the requfred investments and thus the proposed UP/SP 

merger was a solution which would fidly address SP's coital needs. Id., Vol. 1 at 286. 

The notion that there is a relationship between competirion and investment in 

infrastmcture was later confirmed when UP's own rebuttal statement stated that 

competition will encourage investment; "[UP] faces fremendous challenges to regain 

traffic and restore the sotmd financial condition that will permit the huge investments 

needed to become a tinly effective competitor to BNSF." UP/SP-356 at 16-17. 

4. The Board Should Not Accept UP's Threats Not to Invest in 
the Houston/Gulf Coast 

Now, instead of claiming competition will drive investment, UP has resorted to 

threatening not to invest in the Houston/Gulf Coast. In a Report on Service Recovery 

filed with the Board on December 1, 1997, UP warned that (i) competition by other rail 

carriers would serve to stifle its investments in its Gulf Coast network and (ii) the Board 

must resist the "blandishments of proponents of re-regulatory steps that would undercut 

the incentives and ability of raifroads to fund the huge investments that will be needed in 

the years to come." Union Pacific's Report on Service Recovery, filed December 1, 1997 

in Ex Parte No. 573, Service Order No. 1518 at 90-92. In its Infrastmctiu-e Report, UP 

again threatened that should tfie Board order divestiture or requfre UP to open its traffic 

91 -

91 



base to other carriers, LT would have to reevaluate its investment program. Infi-astmcture 

Report at 6-8. 

In Its Opposition, UP again threatens to curtail its planned infrastmcture 

investments if the Board introduces the competition that the condition applicants are 

requesting. UP indicates that it will halt its promised investments to Strang Yard, 

Manchester Jimction and the Clinton Branch as well as various other locations in the 

Houston/Gulf Coast area if the Board grants any of ti e requests for additional remedial 

conditions. UP/SP-356 at 171-173. 

These "threats" to stop investment if the Board restores competition in the 

Houston area are, of course, contrary to UP's actual practices. Indeed, as is clearly 

estabUshed above, UP actually invests where there is competition and is now investing in 

tiie Houston area sluggishly due to tfie heightened scmtiny the Board has placed upon 

IT. By contrast, when I P faced competition from SP in the Houston/Gulf Coast area, it 

invested more actively in adcUtional infrastmcture. For example, in 1994 when 

competition between UP and SP was still rife in Houston, UP invested over $37 milUon 

to build trackage in Houston in order to serve prospective chemicals customers. R.V.S. 

GrimmTlaistow at 18. 

Instead of threatening to reduce its level of investment in the face of competition 

and the imposition by the Board of additional remedial conditions, UP should be 

undertaking to increase its level of investment to strengthen itself against competition — 

a strategy which it promised in the UP/SP merger appUcation and which it uses in ott er 

locations where competition afready exists. However, as the Consensus Parties have 
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illusfrated, UP faces Utile competition in the Houston/Gulf Coast area and it can exploit 

this fact by cUrecting its investoient resources elsewhere. 

5. Restoration Of Competition In Houston Will ActuaUy Spur 
Investment 

As Messrs. Grimm and Plaistow state: "competition does not discourage 

investment, it spurs it on." Consensus Plan, Vol. 1, V.S. Grimm/Plaistow at 164. 

Messrs. Grimm and Plaistow explain that where UP faces little or ineffective competition 

in a particular area, such as the Houston/Gulf Coast area, the incentive to invest is 

dramatically reduced. The reason for UP's reduced incentive to invest is that it faces no 

threat of losing its traffic to a competitor who would be prepared to make the requfred 

infrastmcture investments as necessary to compete against UP. Without competitive 

pressure, UP can make the requfred investments at its own pace or not at all, depending 

on its own judgment of what is needed. R.V.S. GrimmTlaistow at 17. The strength of 

competition and the .free market is such that if the Consensus Plan is adopted and UP 

follows through on its threats not to make its promised investments, then BNSF and Tex 

Mex will make those investments instead. 

Where competition exists, a raifroad's incentive to invest depends on the 

profitability of and retum on, the investment, even if that investment is shared. R.V.S. 

Grimm/Tlaistow at 16. If the Board adopts the Consensus Plan, UP's incentive to invest 

in Houston/Gulf Coast infrastmcture will still exist because the necessary investments 

will be made by all of the three carriers serving Houston and LT will not have to bear 

those costs alone. Indeed, the Consensus Plan calls for the PTRA to operate over the 
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various tracks and facilities in Houston which will enable UP, BNSF and Tex Mex to 

depend upon its efficient operations. To the extent there is an efficiency to be achieved 

by any one capital project, its costs will be home by all of the owners of the PTRA, not 

just tfie UP.*' R.V.S. GrimmTlaistow at 16. 

The economic rationale for this assertion is borne out by LT itself at various 

points throughout its Opposition. UP suggests tiiat if BNSF decides to invest in more 

capacity on various routes and UP tiien decides to make use of that route, then UP would 

likely share BNSF's cost. UP/SP-356 at 104, 125 and 132. This will enable UP to share 

the financial responsibility of making the required investments with other parties if the 

Consensus Plan is adopted. 

In conclusion, the Board needs to restore effective levels of competition to the 

Houston/Gulf Coast area to ensure that the necessary infi-astmcture investments to 

support this traffic are made by LT at the pace that UP is making investments elsewhere. 

If the Board does not place some competitive pressure on UP, there is every reason to 

believe that UP's sluggish rate of infiastmcture investment will continue. 

*' It seems that UP is not averse to sharing investments on the PTRA with BNSF. In a 
letter to the Board, UP's counsel stated tiiat BNSF should not be allowed to avoid 
financial responsibility for costs, including investments on PTRA. See letter from 
Michael Hemmer and Pamela Miles to the Board dated June 15, 1998. 
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* 
rv. THE CONSENSUS PLAN WILL RESOLVE THE COMPETITIVE AND 

SERVICE PROBLEMS 

A. Removing The Northbound Restriction 

A cmcial item of tiie Consensus Plan is the lifting of the nortfibound restriction 

that was placed upon Tex Mex in Decision No. M. It is tfiis lifting of tfie restriction that 

will give Houston shippers, especially PTRA and HBT shippers, a ti-uly competitive 

option to the Northeast, Midwest, and Southeast gateways by restoring the competitive 

options that were lost when UP merged with SP. R.V.S. GrimmTlaistow at 7. It will 

also ensure that Tex Mex can be a tmly effective altemative to UP at Laredo. 

\. Removing The Northbound Restriction Restores SP's 
Competitive Presence For Northbound Houston Trafiic 

The conditions the Board imposed to preserve competition in Houston did not 

necessarily fail for all shippers in all geographic locations. The conditions only failed for 

those shipments (routings) going to certain geographic destinations. The Plan is intended 

to remedy only those places where there has been a competitive failure, and where ther; 

has been a competitive failure, the Board has a legal obligation to remedy that failure. 

See Section I and Section D-A above. In this respect, the Consensus Plan is "narrowly 

tailored" to address these specific harms t-nd is not an enhancement of competition, but 

merely a restoration of competition that was lost. 

WTule, for the most part, tfie Consensus Plan will restore the number of carriers 

serving the Houston market to three, it does not request this action on the particular basis 

that the Board's finding with respect to so-called 3-to-2 trafific was erroneous. Indeed, 

the Consensus Plan does not take issue with the general notion that tfiere can be intense 
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competition with only two raifroads serving a given market or particular shipper. The 

issue (and the focus of the competitive analysis of Dr. Grimm and Mr. Plaistow) is 

whether or not BNSF is provicUng an effective altemative to UP and has sufficiently 

replaced SP so as to preserve pre-merger levels of competition ir Houston. 

As the rebuttal analys 's estabhshes, whether or not any particular shipper was a 2-

to-1 or 3-to-2 shipper is not the relevant factor. Waat is relevant is whetiier or not BNSF 

haf vafficiently replaced SP so as to preserve the pre-merger level of competition 

provided by SP to any of those shippers.** BNSF nas not sufficiently replicated SP's 

competitive presence. R.V.S. GrimmTlaistow at 6. UP's market power over these 

shippers is thus a given regardless of wha' "category" that particular shipper may fit into. 

It is not the number of raifroads serving any particular shipper that matters. 

Indeed, the Board has often stated that it is not the number of competiton that matters. 

The Board's obligation is to preserve the level of competition.** While Jie Board usually 

makes this statement in the context of a discussion as to why a reduction in the actual 

number of competitors does not, in and of itself reduce competition, the reverse is al.so 

*' See Decision No. 44 at 163 ("In sum, we believe that the service that will be provided 
by BNSF over trackage rights is an appropriate replacement for the service formerly 
provided by SP."); id. at 124 ("With the conditions we are imposing, we find that BNSF 
will be an effective replacement for SP at these 2-to-l points and affecte*! 1-to-l 
points."). 
** See CSX Corporation and CSX Transp .nation. Inc., Norfolk Southem Corporation 
and Norfolk Southem Railway Company — Control and Operating Leases/Agreements — 
Conrail Inc. and Consolidated Rail Corporation, Firiance DcKket No. 33388, Decision 
No. 89 at 49 (STB served July 23,1998) ("In assessing tfie probable impacts [of a rail 
consoUdation] and detcrmimng whether to impose conditions, our concem is the 
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tme: restoring a carrier, is^ going from 2 to 3, does not in and of itself provide that 

shipper with more competition than it had before tiie merger nor does it mean the Board 

has reversed its findings with respect to 3-to-2 shippers. It may be that two carriers, both 

operating via trackjige rights and having >;onesponding different route stmctures, 

BNSF and Tex Mex, are needed to preserve the same level of competition that was 

provided by a single carrier (SP) before the merger and to compete against UP for that 

shipper's traffic after the merger. 

Indeed, the DOT recognized the principle tfiat one must examine more than 

simply the number of caniers serving a particular point in order to detemiine whether or 

not competition has been preserved when it stated: 

Effective competition goes beyond merely being able to serve the same 
two points. Effective con;p?»ition implies that both carriers have 
reasonably comparable routes, u. terms of distance and capacity, as well as 
adequate infrastmcture to provide levels of service that offer shippers a 
realistic altemative. Competition between carriers may be judged most 
effective when it forces them to adjust rates and/or provide better service 
in response to each other's actions in the maiket. 

DOT Comments at 5. For certain Houston traffic, BNSF has sunply been unable to foice 

UP to "adjust rates and/or provide better service in response to each other's actions in the 

market." 

Likewise, despite its findings on 3-to-2 traffic, the Board itself has not only 

preserved three carriers serving a market, which is what the Consensus Plan requests, but 

f:reservation of competition and essential services, not the survival of particular 
carriers."). 
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has actually increased the number of particular carriers serving a market, going from 2 to 

3, in order to preserve the same level of competition regardless of the actual number of 

particular carriers. The Board granted BNSF access to Westlake, Lake Charles, and West 

Lake Charles. Decision No. 44 at 152-154; Decision No. 63. In so doing, the Board, at 

Westlake and Lake Charles, acmally preserved thiee carriers (pre-merger LT, SP, KCS 

— post-merger UP, BNSF, KCS) and at West Lake Charles it actually increased the 

number of senmig carriers from two (SP and KCS) to tiiree (UP, BNSF, and KCS). It did 

so because of concems that KCS, acting alone, may not have a sufficient route stmcture 

to compete against UP. Decision No. 63 at 7. Similarly, the Board also preserved three 

carriers in Houston tor traffic destined to Mexico. In partially granting Tex Mex's 

trackage rights request and granting the BNSF tr&ckage rights, the Board gave HBT and 

PTRA shippers the option of using three carriers to Mexico — UP, BNSF via Eagle Pass 

or Brownsville, or Tex Mex.™ 

One thing is clear — BNSF has not replicated SP's pre-merger Houston presence 

for certain destinations. As in some of the instances noted above, it may be, that standing 

alone, neither BNSF nor Tex Mex can fiilly replicate SP's competitive presence in 

Houston, but restoring the ability of Houston shippers to access two other carriers (BNSF 

'° While granting Tex Mex's request merely preserved two competitive routings from 
Houston to Laredo, L£I, the pre-merger UP and SP/Tex M**!? routing became a UP v. 
BNSF/Fex Mex (or KCS/Tex Mex routing), tiie fact remi ^ tfiat BNSF's access to tiiie 
Eagle Pass and Brownsville gateways means that Houston shippers do benefit from 
having three independent routings to the Mexican market. The Board fiilly intended 
BNSF to compete against UP using these gateways. Decision No. 44 at 147,148 n. 181, 
and 149. 
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and Tex Mex) does fiilly replicate SP's pre-merger route st.nicture and will provide the 

same level of competition to UP as before the merger. 

There are numerous solutions to the ftmdamental problem of BNSF's inability to 

provioe die level of competition the Board intended it to do and the Board has broad 

discretion to fashion ppropriate concUtions to resolve that problem,'' but if it takes 

providing shippers with service from both BNSF and Tex Mex as a means to ttilly 

rephcate the pre-merger level of competiticn provided by SP, then the Board has the 

authority', indeed, the legal obligation, to do so. Oitfy the Consensus Plan is a 

compTehensive solution to tfiat ftmdamental problem. Indeed, it is the only 

comprehensive plan that has been sit forth which improves service, adds infrastmcture, 

and resolves the competitive problems. 

It is not sufficient to simply give BNSF adcUtional rights. BNSF's proposed plan 

does nothing to give BNSF independent infrastmcture or reduce BNSF's reliance on its 

ttackage rights over the UP. As the competitive analysis shows, BNSF is simply not 

effective in replicating SP's pre-merger market share to the Northeast, Midwest, and the 

Southeast. While BNSF's new joint ownership ofthe Houston to New Orleans line, in 

conjunction with its use of the Spring Dispatching Center, may help alleviate BNSF's 

inability to effectively serve the Southeastem market, thore actions will do nothing to 

" Decision No. 44 at 100, 144-45. See also 49 U.S.C. 11344(c); Grainbelt v. STB. 109 
F.2d 794, 798 (D.C. Cfr. 1997) ("The Commission has 'extraordinarily broad discretion' 
in deciding whether to impose protective conditions in the context of raifroad 
consolidations."). 
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alleviate LT's market power to the Northeast and Midwest. R.V.S. GrimmTlaistow at 7. 

In contrast, the adoption ofthe Consensus Plan and the corresponding lifting of the 

restriction on KCS/Tex Mex's ability to serve the Houston market, will provide both 

Houston and NAFTA shippers with an effective mdependent altemative to the Northeast 

and Midwest destinations — the precise destinations where BNSF has been ineffective. 

2. Removing The Northbound Restriction Provides Necessary 
Revenues To Tex Mex 

It is the Ufting of tfie restriction which provides Tex Mex with the additional 

revenues necessary to buy and rehabiUtate the Victoria to Rosenberg line. Booth Yard, 

and to double-frack UP's Lafayette Subdivision between Dawes and Langham Road, 

Beaumont, TX. None of these infiastmcture improvements can be made without the 

lifting of the restriction. UP had an opportunity to provide this Board with a study or 

analysis that would incUcate that Tex Mex could afford these infrastmctiu-e investments 

without the lifting ofthe restriction. UP could have provided a traffic study that showed 

the financial effects on Tex Mex of each individual proposed concUtion. LT chose not to 

do either. The only references to Tex Mex's ability to afford these infrastmcture 

investments without the Consensus Plan were contained in footnotes that contained 

nothing but broad legal argument and no evidentiary support. UP/SP-356 at 183-184, 

n. 58, and 192, n. 69. 

Lifting the restriction is necessary to add traffic densities to the Tex Mex system 

in order to provide the necessary revenues for infrastmcture investment. The Board 

clearly tmderstands the need to provide sufficient traffic densities to caniers in order to 
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generate sufficient revenues to pay for infrastmcture improvements and costs associated 

with operating via overhead trackage rights. Indeed the Board has given similar rights to 

BNSF in 'several locations, including tiie Lake Charles area, Shreveport, Beaumont and 

Texarkana. See Decision No. 44 at 153,167,186. In granting tfiese rights to BNSF tfie 

Board said, "the new facilities and transload conditions were intended, in part, to enable 

BNSF to achieve sufficient trafific density on the trackage rights lines, not only in the near 

future but in the more distant future as well." Decision No. 61 at 10. Tex Mex is 

requesting the same consideration from the Board in gaining more trafific density on its 

lines to continue to remain efifectively competitive. 

Furthermore, I T attempts to claim, without evidentiary support, that the 

diversions attributed to the CN/IC merger and the KCS AlUance will provide sufficient 

revenues to allow Tex Mex to be competitive. UP/SP-356 at 190-191. The ALK 

diversion smdy submitted in this proceeding accounted for the effects of that merger and 

tiie Alliance, Consensus Plan, Vol. 1 at 236, and Mr. Plaistow's financial analysis reUed 

upon the diversions projected by ALK. Mr. Plaistow's financial analysis and its 

conclusion that Tex Mex cannot afford to make any of tfiese infrastmcture investments 

witiiout tiie Consensus Plan remains the only evidence of record.̂  

Contrary to UP's implications, the diversion study submitted by Woodward/Rogers in 
F.D. No. 33556, CN/IC-7, is entirely consistent with the statements and arguments 
submitted fri the Consensus Plan. The F.D. No. 33556 smdy shows Tex Mex as gafrimg 
approximately $13 million in additional revenue (assuming no Consensus Plan). That 
analysis is entirely correct, but while $13 million in additional revenue may justify Tex 
Mex's investment into its new Laredo Yard, it certainly does not provide enough 
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3. Removing The Northbound Restriction Makes Tex Mex An 
Effective Alteraative In Mexico 

For a variety of reasons, UP claims that the lifting ofthe northbotmd restriction is 

not necessary in order to make Tex Mex competitive for Mexican traffic, but UP misses 

the point. The lifting of the restnction has two purposes: ffrst and foremost, it will 

restore the competitive options that Houston shippers lost, and second, it will allow Tex 

Mex to be a sfrong competitor to UP at Laredo. The fact that a "preponderance" ofthe 

additional fraffic tfiat Tex Mex would gain is "Houston north Q-affic," UP/SP-356 at 192, 

proves the precise effectiveness of the proposed condition in alleviating the competitive 

harm for Houston shippers. LT's statement also implicitly acknowledges that the rest of 

the Tex Mex traffic gains would be for Mexican trafific. The Consensus Plan is thus an 

entfre package that accomplishes both of its intended purposes. 

B. The Plan Is Not A Taking Or An Open Access Plan 

1. The Consensus Plan Is Not A Taking 

U? claims that the Consensus Plan is a massive government confiscation of LT's 

private property and will cause UP to lose significant revenues. Not one piece of UP 

property will be confiscated by the government. While the Consensus Plan does request 

LT to sell an abandoned raifroad right-of-way and an undemtilized r-c"* yard to Tex Mex 

additional new revenue to allow Tex Mex to make any of the infrastmcture investments 
discussed herein. 
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as a condition for approval of its merger with SP,'̂  LT will be ftilly compensated for any 

property that it sells and if UP is unhappy with the price, it has the right to request the 

Board to sei a higher price. The Consensus Plan also calls for allowing UP to operate 

over the new ly constmcted Victoria to Rosenberg line and the newly constmcted Houston 

to Beaumont line. In addition, under a lease from Tex Mex, UP will be able to continue 

to use any Booth Yard tracks tiiat it currently uses to store cars until replacement storage 

is established by Tex Mex for UP. Accordingly, not only will UP receive compensation 

for any property sold to Tex Mex, but UP will not even lose the right to use any property 

that it currently uses. 

Furthermore, the Board must recall the words of UP's legal cotmsel, at the oral 

argument ofthe merger case, to the effect that the Board could requfre "divestiture" as a 

condition under its exercise of its retained oversight juriscUction. See UP/SP Merger, 

Finance Docket No. 32760, Oral Argument Transcript, July 1, 1996 at 59. Certainly, Mr. 

Roach understood at that time that cUvestittu-e is a standard remedial concUtion employed 

by the Board and by the Interstate Commerce Commission. He also certainly understood 

tiiiat he was not speaking to a "massive govemment confiscation of UP's private 

property" when he suggested divestiture. 

Requiring merging companies to divest themselves of certain property as a 

condition to a merger are also standard conditions imposed in any merger in any industry 

" Indeed, the statute specifically authorizes the Board to condition any merger by 
requiring divestiture, trackage rights, or access to other rail facihties. 49 U.S.C. 
§ 11324(c). 
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in America. For example. Shell Oil Company, as a concUtion of its joint venture with 

Texaco, was requfred to divest its Anacortes Refimng Company plant, located in 

Anacortes, Washfrigton, to one of its competitors, Tesoro Petroleum Corporation. Shell 

Oil Company, Docket No. C-3903 (June U, 1998). To settle claims tfiat Roche Holduig 

Ltd.'s acquisition of Corange Limited eliminated competition, Roche was requfred to 

divest itself of one of its dmg testing business to another dmg company. Roche Holding, 

Ltd., Docket No. C-3809 (Febmary 25, 1998). Certainly UP cannot be saying tfiat tfie 

govemment, when it orders such divestitures as conditions to a merger, is somehow 

"taking" property. 

The Consensus Plan also calls for UP to share some of its yards and tracks with 

tfie PTRA, BNSF, and Tex Mex. UP claims that this means tfie Consensus Plan would 

"take UP's yards, its industry trackage, its staging tracks, and its automotive facihty for 

PTRA's exclusive use." UP/SP-356 at 149. This is sunply not tme. Witfi tfie exception 

ofthe Bayport Loop and the proposed operations in Sfrang Yard, the PTRA would 

merely operate over tracks and yards owned by tfie PTRA itself or the HBT, rot UP's 

tracks. To the extent PTRA operates over HBT tracks and yards, it will fiilly compensate 

HBT in tfie same way in which BNSF, UP, and Tex Mex tod̂ y compensate HBT. It is 

curious to note tf uit HBT itself has not objected to tfie Consensus Plan. Eitfier HBT must 

not care, or as is more Ukely, despite LT's assurances tfiat tfie HBT still exists, it really 

does not. In essence, the Consensus Plan merely restores neutral switching and 

operations for tfie HBT and is a merger of tfie HBT and PTRA. R.V.S. Ritter at 7-11. 
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Where PTRA, Tex Mex, or BNSF operate over solely owned UP tracks, pursuant 

to either the neutral switching concept or pursuant to the terminal frackage rights 

proposed by the Consensus Plan — wherein UP, BNSF, and Tex Mex would each have 

the right to be routed over any of the tracks located in tfie Houston terminal pursuant to 

the cUreciions ofthe neutral dispatcher — each will pay UP (or the owner ofthe tracks — 

HBT) a usage fee equal to the fee that UP cunently pays to BNSF when it operates over 

BNSF's tt-acks. Consensus Plan, Vol. 1 at 7. Furthermore, notfiing in the Consensus Plan 

requfres UP to stop using its own ttacks or yards where PTRA will operate over or in. 

Indeed, LT, as the owner of that track, will continue to have the right to also operate over 

tfiose ttacks. R.V.S. Slinkard/Watts at 10. It is Ukely, however, tfiat due to the 

efficiencies of tfie neutral switching concept, UP will find it more cost effective to 

participate in the neutral switching concept, rather than attempt to operate its own ttains. 

R.V.S. Slinkard/Watts at 21. 

Requiring merging raifroads, such as UP and SP, to grant to another competing 

raifroad, such as Tex Mex or PTRA, ttackage rights, yard access, or access to shipper 

facilities is a standard practice imposed in every single rail merger and as long as the 

owming raifroad is provided compensation for the use of that property, the constimtional 

standard has been met and there is no taking. The issue whether granting the proposed 

access over UP's lines or yards to tfie PTRA constitiites a "taking" has been fiilly 

addressed by the ICC in St. Louis Southwestem Railway Company — Trackage Rights 

Over Missouri Pacific Railroad Company — Kansas City to St. Louis, 1 I.C.C. 2d 776 

(1984) (hereinafter refened to as "SSW Compensation"), fri tfiat decision, tfie ICC was 
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faced with a dispute between the Denver and Rio Grande Westem Raifroad Company 

(DRGW) and UP over the terms of compensation for ttackage rights imposed by the ICC 

to address a competition problem in the consolidation proposal. UP claimed that the 

frackage rights granted to DRGW were a forced sale, or lease, L£. a taking, and asserted 

that the DRGW should, pay a 50 percent share of the interest rental value in the property 

and that the DRGW was a half-owner for purposes of property taxes associated with the 

line. Disagreeing with UP's position, the ICC held that tbe imposition of the DRGW's 

ttackage rights "was not a forced sale, or a lease . . . as suggested by UP. Rather, the 

rights [the ICC] imposed are analogous to a Ucense in the law of property, and 

compensation (rental) for licenses is often descnbed in terms of usage. UP remains the 

sole owner of these properties and beais the risk of ownership. We wiU requfre rental 

from DRGW to be computed on the basis of its expected usage in each segment of the 

Une," Id. at 790 (emphasis added). As tfie ICC noted during tfie BN/SF merger in 1995, 

"SSW Compensation . . . concluded that where [the ICC] prescribe[s] or set[s] ttackage 

rights as a merger condition, the terms should permit competitive entry by providing for a 

reasonable retum on the fafr market value ofthe property." Burlington Northem Inc. and 

Burlington Northem Railroad Company — Control and Merger — Santa Fe Pacific 

Corporation and The Atchison, Topeka and Santa Fe Railway Company, Finance Docket 

No. 32549 (ICC served August 23, 1995) at 90. 

This "reasonable retum on the fair market value" is fiilly accoimted for through 

the trackage rights fee that PTRA, Tex Mex, or BNSF would have to pay to operate over 

HBT's or UP's lines and yards. The SSW Compensation decision makes it crystal-clear 
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that die imposition of ttackage rights does not constitute a taking; that LT would remam 

the sole owner of the property in question; and that imposmg a license to use UP's 

property is constimtional if LT is compensated for such use. See also St. Louis 

Southwestem Railway Company — Directed Service — Chicago, Rock Island & Pacific 

Railroad Company, Debtor (William M. Gibbons, Trustee) Between Santa Rosa, NM, and 

St. Louis, MO, 363 I.C C. 252 (1980)("[d]frected service over rail Unes does not 

constitute a taking under the fifth amendment to the Constitution . . . [and] even if a fifth 

amendment taking were found . . . compensation [for the service satisfies]... the 

constitutional requirement of 'just compensation.'"). The plain fact of the matter is that 

UP would be compensated by the PTRA for its concurrent, and not exclusive, use of UP's 

ttacks, and such compensation obviates any constitutional concems. 

2. UP Will Lose Little, If Any, Revenues 

UP claims that the Consensus Plan will cause LT to lose a significant amount of 

ttaffic revenue. First to the extent UP loses any revenues, the Board's obligation is to 

preserve and protect competition, not protect any particular competitor, such as UP, from • 
the effects of competition. See CSX/NS/Conrail, Finance Docket No. 33388, Decision 

No. 89 at 49 (STB served July 23, 1998) ("our concem is the preservation of competition 

and essential services, not the survival of particular carriers"). 

Second, UP never estimates how much they would actually lose. Mr. Peterson 

claims that the Consensus Plan (combined with the Dow, Formosa, and CP&L proposals) 

will "expose" more than $419 milUon of annual UP revenue to competition. UP/SP-356 

at 84. Even assuming this statement is conect, such "exposure" does not mean UP wiU 
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actually lose that revenue. Competition means that shippers can choose whichever carrier 

they desfre. If UP can provide good service, efficient routes, and good rates, there is no 

reason to believe that UP will lose even one cent of tfiis ttaffic. Indeed, UP did not even 

attempt to quantify how much of this they would actually lose. Despite not quantifying 

tfieir loss they then make an unsupported assertion that Aese losses would be 

"substantial." Id. 

UP attempts to paint the potential that tfiey would lose substantial amounts of 

ttaffic. UP/SP-356 at 84. It is simply not tme tfiat UP will have substantial losses due to 

the Consensus Plan. Of tfie approximate $2.8 billion dollar Houston BEA market, UP 

conttols (as stated by UP's own wimess, Richard J. Barber) approximately $1.9 bilUon 

(69%) of that total market. Of course, LT did not gain conttol over this revenue tfirough 

competing for it in the free market, but by buying SP's share through a govemment 

approved merger. Nonetheless, of LT's $1.9 billion share, the Consensus Plan projects 

that about $155 million (or approximately of LT's revenues from Houston) will be 

diverted from UP to other carriers. Consensus Plan, Vol. 1 at 241. 

Of course, this is just a projection and even if this diversion does occur, such 

diversions will occur precisely because KCS/Fex Mex's and BNSF's routes are more 

efficient than the UP routes and provide a better alteraative to Houston shippers than the 

existing UP route. In other words, these diversions will occur precisely because ofthe 

pro-competitive aspects of the Consensus Plan, not because the govemment ordered UP 

to "give" this ttaffic to the other carriers. Fmally, in 1997, UP had gross operating 

revenues of approximately $11 billion. Even if tfie pie remains fixed and all projected 
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diversions occur, the notion that a loss of less than 1.5% of UP's revenues will somehow 

cripple UP or requfre UP to forego infi-astmcture investment is preposterous. 

3. The Consensus Plan Is Not An Open Access Plan 

With tiie exception of the Bayport Loop (including Sttang yard), a few shippers 

located on the Clinton Branch and along the Houston Ship Channel, and shippers served 

by the GH&H, the Consensus Plan is about restoring the competitive and operating 

choices that were available to shippers prior to the UP and SP merger. Just prior to the 

UP/SP merger, a substantial numbe' of Houston shippers were served, either directly or 

via reciprocal switch, by the PTRA and HBT. The PTRA and HBT provided these 

shippers with neuttal switching and dispatching and gave them the opportunity to use 

either the BNSF, SP, or UP for the linehaul move to all gateways, including Mexico. 

As a result of the UF /SP merger, these HBT and PTRA shippers saw thefr 

competitive options reduced to two — UP and BNSF — for all movements lo all 

gateways, except for the Mexican gateways, where these HBT and PTRA shippers still 

have three options — UP, BNSF, and Tex Mex. When UP and BNSF subsequently 

eliminated the HBT, these shippers lost the benefit of neutral switching and cUspatchfrig 

and now must depend upon reciprocal switching and its resultant inefficiencies. 

The Consensus Plan will restore neuttal switching and dispatching to all ofthe 

former HBT and PTRA shippers by allowing the PTRA to neuttally switch all of the 

shippers located on its property and to switch all ofthe shippers who were formerly 

switched by the HBT, or were open to reciprocal switch on either the PTRA or HBT. 

The Consensus Plan does not displace UP's switching operations, but merely allows the 
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shipper to choose whether to be switched by LT or by the PTRA. The Consensus Plan 

will also restore meaningful rail competition to Houston, an environment not preserved 

by the UP/SP-BNSF ttackage rights agreement, by restoring tfie ability of tfiese HBT and 

PTRA shippers to utilize three carriers for the linehaul move — UP, BNSF, or Tex Mex 

— the same number of carriers they had before the inerger. 

This is not some racUcal, "open access" proposal. Indeed, these shippers can now 

utilize all three caniers, but cannot use Tex Mex for northbound movements; yet it is 

precisely for such iicrthbound moves that BNSF has not been able to fiilly rephcate SP's 

competitive presence for which shippers need access to the KCS/Tex Mex system to 

compete against UP. It is a relatively simple task to restore neuttal switching for these 

HBT and PTRA shippers and to remove the Tex Mex restric )n. Such actions are fiilly 

justified as merely preserving and restoring competitive options that were lost. 

The only part of tfie Consensus Plan that could be considered some form of "open 

access" is the proposal to expand the geographic limits of the neutral switching entity to 

not only mclude former HBT and PTRA shippers, but also to friclude the Bayport Loop, 

all of the shippers located along the Houston Ship Channel who are not served by the 

PTRA, the Clinton Branch, and the GH&H. Some of these shippeis are so-called "1-to-

1" shippers who, prior to the merger were exclusively served by either tfie SP or UP and 

would under the Consen.sus Plan, have the choice to use either BNSF, UP, or Tex Mex, 

but the number of such shippers is small compared to the overall shippers who would 

benefit by the Consensus Plan. Despite the fact that some of these shippers are "1-to-l" 

shippers, the Consensus Parties believe these shippers did suffer competitive harm as a 
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result of the UP/SP merger so as to justify expansion of the geographical limits ofthe 

proposed neutral switching. See Section II B above. The Board has broad discretion 

when fashioning conditions and should do so as necessary to restore iill forms of 

competition that were lost as a result ofthe merger. 

Overall, the Consensus Plan is not about tising "govemment regulation" to force 

UP to give up access to shippers which access UP had somehow gained through 

competing in the free market. Instead, the Consensus Plan is about restoring competitive 

and operatmg choices that were taken awaj' wnen the govemment allowed UP to merge 

with SP in the first instance. 

C. The Consensus Plan Has Significant Shipper Support 

I . Numerous Shippers Recognize UP':: Market Power Has 
Prevented BNSF And Tex Mex From Being Effective 
Competitors And Support The Consensus Plan 

In response to the Board's invitation, both shippers and carriers filed requests for 

additional rcmecUal concUtions on July 8, 1998. In adcUtion to those mdividual requests 

filed on July 8, this filing includes another 70 plus shipper statements endorsing some or 

all ofthe prmciples contained within the Consensus Plan. These 70 plus shippers include 

such companies as Shell Chemical, Union Carbide, Mobil Oil Corporation. International 

Paper, E.I DuPont, Phillips Pefroleum Company, Citgo Pettoleum Corporation, BASF, 

Rohm aiid Haas, and Huntsman Corporation. Major shipper frade associations in the 

nation, CMA and SPI have endorsed the Consensus Plan and the National Industrial 

Transportation League, the nation's largest shipper ttade association, has endorsed the 

principles contained within the Consensus Plan. 
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When one analyzes these filings, a number of factors immediately are clear. First, 

there is widespread consensus between shippers and carriers about tfie dfrect relationship 

between LT's market power and the failure of service in the Houston/Gulf region. 

Second, there is overwhelming consensus about the need for the Board to establish 

remecUal concUtions which will provide long term solutions to the problems of service and 

competition in the Houston/Gulf Coast region. Thfrd, both shippers and carriers support 

part, and in some cases all, of the long term solutions set forth in the Consensus Flan. 

Formosa Plastics Corporation submits that UP's overwheUning market power is 

clearly evident in its failure and/or unwillingness to take responsibility for its poor 

service. UP has no fear that its customers will take thefr business elsewhere, and 

consequently UP has failed to fix t!ie problem or compensate its customers accorcUngly. 

Comments and Request for Remedial Conditions of Formosa Plastics Corporation, 

U.S.A., Finance Docket No. 32760 (Sub-No. 26), filed June 8,1998 at 14-15. Dow 

Chemical Company agrees and maintains that in a tmly competitive market, shippers 

would have shifted tbeir business to alteraative service providers. DOW-1 at 9. Dow 

ftuther states that otfier carriers have been denied sufficient incentive to invest in 

additional infrastmcttire due to UP's market power. Id. Shell Oil Company and Shell 

Chemical Company note that thefr worldwide operations ' have beea significantly 

impacted by tfie UP service meltdown in the westem United States and particularly in the 

Houston/Gulf Coast region." Shell believes that tfie "degrad[ation in] service levels are a 

dfrect consequence of the diminution of rail competition in the Houston/Gulf Coast 

region," and ll:at die "objectives and operational sttategies" of the Consensus Plan would 
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faciUtate the restoration of competition in the Houston/Gulf Coast region. Joint 

Comments of Shell Od Company and Shell Chemical Company, Finance Docket No. 

32760 (Sub-No. 26) filed September 18, 1998. 

In addition, International P^er Company, the world's largest paper company, 

beUeves that "the service meltdown resulting from tfie LT/SP merger is unprecedented in 

all aspects. The Intemationai P^er Company has suffered economic damages, 

experienced inconsistent service and unparalleled delays in transit." Intemationai Paper 

advocates alternative rail service in the future to alleviate service problems and protect 

competition, including the expansion of rail capacity by the existing rail carriers and the 

fafr and neutral dispatchfrig of all rail ttaffic, all aspects of tfie proposed Consensus Plan. 

August 27, 1998 letter to the STB. Indeed, Phulhps Pettoleum Company recently decided 

to build additional plastics resin capacity in Canada and not the U.S., due in part to the 

"out of conttol rail service on tfie Gulf Coast." July 1,1998 letter to the STB. 

These and the other 70 plus shippers have expressed support for the Consensus 

Plan, eitfier dfrectly cr indfrectly, as a way to help alleviate tfie service problems m tfie 

Houston area by giving shippers equal access to competitive carriers. See e.g. Rhodia, 

Inc., September 30. 1998 letter to the STB; MFA Incorporated, September 24, 1998 letter 

to the STB; Inland PaperBoard and Packagfrig, Inc., September 11, 1998 letter to the STB; 

Union Camp Corporation, September 3, 1998 letter to the STB; BASF Corporation, 

August 28, 1998 letter to the STB; Matson Intermodal System, August 4. 1998 letter to 

the STB; Amerigas Propane LP, July 29, 1998 letter to STB; Longview Fibre Company, 
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July 29, 1998 letter to the STB; Lyondell-Citgo Refining Company Ltd., July 24. 1998 

letter to the STB; Dcspachos Del Norte, Inc., May 27, 1998 letter to STB. 

Likewise, Mobil Oil Corporation notes that "the Consensus Plan effectively 

addresses [service] issues and provides solutions for service and competition in the 

Hoi:ston, Texas/Gulf Coast region." August 31, 1998 letter to the STB. E. I. DuPont de 

Nemours and Company, a $45 bilUon cUversified chemical and energy coiyoration with 

over 200 manufacturing sites and ahnost 100,000 employees worldwide, observes tfiat 

"competition results in a more profitable and stable marketplace to tiie benefit of those 

both providing and receiving the goods and/or servicv'̂ s. However, where failure of the 

system occurs, some level of govemment involvement may be required to restore the 

competitive balance." As a way to restore the competitive balance in and arotmd the 

Houston area, DuPont requests that tfie Board grant Tex Mex permanent rights to access 

Houston customers. Request for New Remedial Conditions By E. I. DuPont de Nemours 

and Company, filed in Union Pacific Corp. et ai — Control and Merger — Southem 

Pacific Rnd Corp. et al. Finance Docket No. 32760, July 8, 1998. 

Avi-Gran U.S.A., Inc. and CONDEA Vista Compimy support the restoration of 

neuttal switching and dispatching in the Houston area and allowing KCS/Tex Mex to 

increase thefr uifrastmcture in the Houston area as a way to allow KCS/Tex Mex to 

provide and preserve service and a competitive alternative. Avi-Gran U.S.A., Inc., June 

5, 1998 letter to the STB; CONDEA Vista Company, March 17, 1998 letter to the STB. 

Jefferson Smuint Corporation, U.S., a p^er packaging corporation operating over 

150 manufacmring facilities in tfie United States, "believe[s] tfiat neuttal switchfrig and 
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neuttal dispatching [and] allowing competing raifroads to increase their infiastmcture will 

ensure continuing competitive success ofthe United States in NAFTA ttading." April 22, 

1998 letter to the STB. 

Joining these shippers are numerous public interest bocUes, who have either 

endorsed the plan in total or the principles contained within the plan. These bodies 

include the Port of Houston, Greater Houston Partnership (the equivalent ofthe Houston 

Chamber of Commerce), and the Corpus Christi Chamber of Commerce. In addition, the 

Raifroad Conimission of Texas ("RCT") is one of the Consensus Parties. All three 

Repubhcan Commissioners have been elected state-wide and have voted unanimously to 

endorse and support this filing. Indeed, the RCT has been a leading voice in support of 

the concepts contained herein. Moreover, last month, the Texas Democratic Party 

unanimously passed a resolution that calls for "at least three raifroads [in the State of 

Texas]... with the abiUty to serve as many shippers as possible so that the shippers have 

real competitive choice." September 15, 1998 letter to the STB. Joining these bocUes are 

U.S. Congressmen Nick Lampson, Gene Green, Max Sandlin, Kenneth E. Bentsen, Jr., 

Solomon P. Ortiz, Kennetfi E. Bentsen, and the Texas Democratic Party. 

Uiilike previous Board proceedings, the voice of opposition has largely been 

unified and harmonious in its consensus that the general concUtions imposed upon UP by 

Lhe Board m the UP/SP merger have not proved sufficient to prevent the meltdown in UP 

service. Almost all affected parties therefore agree that, at a minimum, the Board needs 

to intervene by: (i) allowing the plans for improved infrastmcture to proceed, (ii) 

restoring, and in some cases expanding, the access of rail carriers to the shippers and 
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.,hortline raifroads who lost that access as a result ofthe merger, (iii) ensuring neutraUty 

of switcliing and dispatching in the Greater Houston terminal area, and (iv) making 

permanent tfie rights granted to KCS/Tex Mex in tfie Houston/Gulf Coast region. Only 

when the Board imposes these remedial conditions will the anticompetitive effects ofthe 

UP/SP merger be mitigated. 

2. UP's Position Has Little Texas/Gulf Coast Support 

While UP's opposition filing attaches statements from shippers, raifroads and 

govemmental officials that oppose the concUtion requests, upon closer examination it is 

patently obvious that the majority of statements in support of UP's position come from 

entities outside tfie Houston/Gulf Coast area tfiat have not been affected by tfie service 

crisis in the Gulf Coast area and that would not benefit from the solutions proposed by 

the Consensus Plan. 

ANALYSIS OF UP v. CONSENSUS PLAN SHIPPER SUPPORT 

UP CONSENSUS PLAN 

Peicentage of toul shqipers with 
ficilhies in Houst<»i, TX 

10.7% 17.8% 

Percentage of total shq̂ >eis -̂itfa 
facilities in Texas (not Houston) 

12.8% 35.6% 

Percentage of total shippers who 
ship through Houston, TX 

17.1% 46.6% 

Percentage of total shippers who 
ship tfaroi^ Texas (not Houston) 

22.5% 17.8% 

Chemical/Plastics shq>pers located 
in Houston 

3.2% 15.1% 

Chemical/Plastics shippers located 
in Texas (not Houston) 

1.6% 11% 
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Over half of UP's support comes from govemment officials, the majority of 

whom are located in Colorado, Idaho, Illinois, Louisiana, Nebraska, New Mi;xico, Utah 

and Wyoming —not Texas. See Rebuttal Verified Statement of Margarti Ke.nney 

("R.V.S. Kenney") at 25. In fact, out of 306 statements from government officials, over 

89% come from outside the State of Texas. R.V.S. Kenney at 6. The other section of UP 

support consists of shipper statements However, most of these shippers' statements do 

not say that they have faciUties in Texas and most do not say that they ship through 

Texas. Out of 187 shippers giving stater-eots, only 48 are located in Texas and only 20 

of those are Hour»on-based. R.V.S. Kenney at 6. By attaching multitudinous statements 

to its opposition, LT artfiilly attempts to hide the fact that its position has meager support 

of the shippers that have suffered through tfie service crisis in the Gulf Coast and that 

would benefit from the solutions proposed in the Consensus Plan. 

Conversely, the Consensus Plan has overwhelming support from the majority of 

shippers with facilities in the Houston area or who ship thefr goods through Houston. See 

e.g. Afr Liquide America Corporation, September 28. 1998 letter to the STB; Amerigas 

Propane LP, July 29. 1998 letter to the STB; Axis Intemationai, March 10. 1998 letter to 

the STB; BOC Gases, September 28, 1998 letter to the STB; Conoco Inc., August 26, 

1998 letter to the STB; LaRoche fridustries. Inc., August 24, 1998 letter to the STB; Lone 

Star Steel Compan>', August 26, 1998 letter to the STB; M.G. Maher & Company, Inc., 

August 28, 1998 letter to the STB; and Reagent Chemical, March 18, 1998 letter to the 

STB. 
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Even more telling is the fact that the Consensus Plan is supported by a majority of 

chemical and plastics shippers located in and around the Houston area, who ship thefr 

products through Houston, and who have been hurt the most by UP's service problems in 

the Gulf Coast area. See e.g. Casttol North America, Inc., August 24, 1998 letter to the 

STB; CsrtauiTeed Corporation, July 24, 1998 letter to the STB; CITGO Pettoleum 

Corporation, July 31, 1998 letter to the STB; FMC Corporation, September 2, 1998 letter 

to the STB; Huntsman Corporation, July 29, 1998 letter to the STB; Lyondell-Citgo 

Refinfrig Company Ltd., July 24, 1998 letter to the STB; MG Industries, August 5, 1998 

letter to the STB; Mobil Oil Corporation, August 31, 1998 letter to the STB; Rhodia, Inc., 

September 30, 1998 letter to STB; Rohm and Haas Company, August 7, 1998 letter to the 

STB; Joint Comments of Shell Oil Company and Shell Chemical Company, Finance 

Docket No. 32760 (Sub-No. 26), September 18,1998, and Thermoplastic Services, fric, 

September 29, 1998 letter to the STB. 

Fo- example, CONDEA Vista Company, a pettochemical company headquartered 

in Houston with sales of approximately Sl billion, beUeves that a long-term solution to 

the ser/ice problems in South Texas is needed. This long-term solution should include 

neuttal dispatching or switching in Houston and adcUtional yard space and infrastmcture 

for Tex Mex. CONDEA Vista Company, A/arcA 27, 1998 letter t STB. Moreover, E.L 

DuPont de Nemours and Company, which has a facility located on the south side of the 

Houston Ship Channel, states that despite efforts to work with LT to "alleviate problems 

arising from UP/SP system congestion," DuPont still foimd it necessary to tum to 

competitive routing altematives. However, those routing altematives failed to improve 
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service "because of UP service shortcomings," inducting LT switching services. Request 

for New Remedial Conditions by E.I. DuPont de Nemotu-s and Company, Finance Docket 

No. 32760 (Sub-No. 26), July 8,1998. 

Houston is the location ofthe largest manufacturing site and export point for 

Ethyl Corporation ("Ethyl"), a manufacturer and distributor of petroleiun adcUtives, 

lubricants and fiiel adcUti\ es worldwide. Because "the LT/SP meiger has cUsmpted 

service which has greatly affected [Ethyl's] business," Ethyl "support[s] equal access to 

all the carriers serving the Gulf Coast, along with the expansion of rail capacity and 

investment by all the existing carriers ... to protect ... fiiture competitiveness [by] 

ensuring that adequate rail altematives exist." Ethyl Corporation, August 31, 1998 letter 

to the STB. Similarly, Phillips Pettoleum Company ("Phillips"), with major faciUties in 

the Texas Gttff Coast area, states that "[i]t is "lear the status quo is no longer acceptable if 

the rail service problems are to be corrected soon" and "reUable, cost effective rail service 

must be available in order for [its] plant to remain economically viable in the face of both 

foreign and domestic corporations." Phillips advocates lifting the resttictions placed on 

Tex Mex in Decision No. 44, to allow the KCS/Tex Mex infi-astmctun; to help solve the 

Gulf Coast rail service issues. Phillips Pettoleum Company, July 1, 1998 letter to the 

STB. 

D. The Plan Will Work OperationaUv 

1. Tbe Plan Is Based Upon Sound Operating Principles 

Notwithstanding UP's dire and over-cframatic assertions to the conttary, the fact is 

that the operating plans proposed by the Consensus Parties are sotmd, practicable, 
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workalle, and will help ensure effective and efficient service to all rail shippers in the 

Houston terminal area. •* As Mr. Wil iam Slinkard and Mr. Watts demonstrate in their 

Rebuttal Verified Statement herein, the operating plans set out in the Consensus Plan are 

sound and w ill permit the vigorous rail competition that the Board envisioned in 

approving the IT/SP merger to become a reality. See Rebuttal Joint Verified Statement 

of William T. Slinkard and Patrick L. Watts ("R.V.S. SlirJcard/Watts"). 

Before specifically adcfressing UP's complaints about the Consensus Parties' 

proposed operating plans, it should be noted that the sponsors of those plans, William T. 

Slinkard and Patrick L. Watts, have extensive operating experience in the Houston area 

and elsewhere, and are intimately familiai" with service and operational issues pertaining 

to the PTRA and throughout the entire Houston rail complex. R.V.S. Slinkard/Watts at 2. 

Of Mr. Bill Slinkard's 34-year career with the Southem Pacific, he served a total of 11 

years in Houston in various capacities, where he developed an intimate knowledge of 

Houston-area operations, including ope.'-ations at Strang, Galveston, the PTRA, the 

Bayport Loop, Englewood Yard, and the former HB&T. R.V.S. Slinkard/Watts at 1. Mr. 

Watts is highly experienced in cperational issues in Houston having worked in the 

Operations Department of Southem Pacific and for many years as a dispatcher for, among 

" It is ironic indeed that UP now claims the ability to spot a mih away an impending 
serv ice "meltdown" allegedly to be caused by its competitors, while it confidently forged 
ahead w ith post-merger operations of its own in the Houston area that have caused a 
serv ice crisis of tragic proportions, resulting in billions of dollars in economic damage to 
the econor-y of Texas alone. Rather than a "meltdown" of service in Houston — which 
UP itself has already accomplished — what LT really fears is a meltdown of its own 
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others, UP. In addition, Mr. Watts has a thorough knowledge of operational issues 

throughout the Houston area, having worked as a locomotive engineer, conductor, field 

officer and train dispatcher in the Houston area. R.V.S. Slinkard/Watts at 2. 

In general, as will be seen, a number of UP's criticisms fail to withstand scmtiny 

because UP considers various aspects of the Consensus Plan only in isolation from each 

other, rather than as an integrated whole whose components work together to form an 

efficient and workable system. 

PTRA Operations in the Greater Houston Terminal Area. 

In support of the Consensus Parties' proposal for neutral switching and 

dispatching by the PTRA, the Consensus Plan includes a detailed PTRA Operating Plan, 

which descnbes how inbound and oiitboimd Houston and Galveston traffic would be 

handled, and the resources that will be required 'o do it. With respect to the handling of 

inbound Houston traffic, the operating plan provides that inbound Houston traffic will be 

delivered to one of three yards: Pasadena and Manchester Yards for fraffic destined for 

Houston customers south of the Houston Ship Chatmel (Pasadena being the primary 

yard), and North Yard (with support from other satellite yards) for ttaffic destined for 

customers north of the Houston Ship Channel. All outbound shipments w ould be staged 

at Strang Yard. Consensus Plan, Vol. 1 at 334. 

stranglehold over Houston-area competition, which the Consensus Plan sittely would 
cause. 
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The coordinated and directional use of Pasadena and Strang yards contemplated 

by the Consensus Plan is similar to plans that have been proposed in the past, including 

most recently by BNSF. R V'.S. Slinkard'WaUs at 3. In fact, the PTRA operating plan in 

the Consensus Plan was modeled on the earlier BNSF proposal, R.V.S. Slinkard/Watts at 

3, and. understandably, BNSF has voiced no operational concems about it in this 

proceeding. What is more, UP itself for the last several months has employed 

coordinated and directional yard usage, like that contemplated at Pasadena and Sttang 

under the Consensus Plan, at its Englewood and Settegast Yards. 

I T protests that the operations contemplated through Pasadena and Strang would 

not work, based largely on a claimed lack of capacity at those yards. UP/SP-356 at 157-

59; LT/SP-358, V.S. Handley at 15-17. But, as Mr. Bill Slinkard and Mr. Watts point 

out, those concems are misplaced. The essential flaw in UP's argument is that it fails to 

recognize — or ignores — the very significant operational efficiencies that will result in 

converting Pasadena and Sfrang from bidirectional operations to unidirectional 

operations. Currently, both yards "tum over" between inbound and outbound traffic 

several times ever>' day. R.V.S. Slinkard/Watts at 4. UP's own wimess acknowledges 

that under LT's cun-int operation, Pasadena Yard must be turaed over once every shift — 

that IS, three times every day. Lr?/SP-358, V.S. Handley at 13. These multiple daily 

changes of direction are enormously inefficient, resulting in up to 8 hours — the 

equivalent of a full shift — of lost switching productivity for each of the two yards every 

day. R.V.S. Slinkard/W^atts at 4. Eliminating that daily "turaover" at both yards will 

substantially increase the efficiency of switching operations and enable the yards to 
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accommodate the traffic contemplated under the Consensus Plan. R.V.S. Slinkard'Watts 

at 4. Furthermore, Mr. Bill Slinkard and Mr. Watts explain that, contrary to LT's 

argtmient, traffic will move between Pasadena and Strang smoothly, and not m the 

"awkward" fashion LT foresees. R.V.S. Slinkard/Watts at 4-5. 

UP also asserts that the Consensus Plan wouid impair UP's cunent "bypass 

blocking" at Strang. LT claims that because PTRA's operating mles require it to build 

the same number of blocks for all member carriers, making Tex Mex ttains at Sttang 

would limit PTRA's ability to build the necessary UP blocks there. UP/SP-356 at 161-

62; LT/SP-358, V.S. Handley at 16. But the PTRA Operating Agreement does not 

require PTRA to build the same number of blocks for all member roads; in fact, today 

PTRA builds more blocks for UP, for example, than it does for Tex Mex. R.V.^. 

Slinkard/Watts at 5. Far from posing any operational inipediment to creating sufficient 

blocks for UP, the Consensus Plan, by virtue of the efficiencies that will be gained by 

eliminating the constant turnover of Strang between inbotmd and outbound use will 

permit the yard to accommodate the one new Tex Mex block and two additional BNSF 

blocks expected under the Plan. R.V.S. Slinkard/Watts at 5-6. 

With respect to service to customers on the former HBT and others north of the 

Houston Ship Channel, the Consensus Plan contemplates delivery of inbound cars to 

PTRA's North Yard, with support from satellite yard operations at Basin Yard, Dallemp 

Yard, Congress Yard, and the Glass Track and Lead. UP questions the feasibility of the 

North Yard operations contemplated in the operating plan. But in doing so, UT simply 

ignores the capacity of Basin and the other yards to provide this support function. R.V.S. 
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