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dissolved by UP and BNSF. At the time it was dissolved, the HBT had served Houston well as

the neutral switching carrier for nearly a century winning many safety awards. HBT began

operations in 1908 in Houston. During its long history, it conducted efficient, impartial

switching operations in the Houston terminal. It coordinated its service with the large number of
rail carriers that served the Houston terminal. During HBT’s history there were as many as seven
or eight carriers that connected with and were served by the switching functions of HBT. Most
of those carriers have since heen merged into the present UP, leading to UP’s ownership of
virtuaily all of the main rail lines in and out of Houston. as well as ''P’s ownership of the half of
HBT’s stock not held by BNSF.

Tex Me>/KCS propose that the PTRA would be the re-creation of a neutral switching
carrier in Houston under the general mold of the HBT. As a neutral switching carrier, HBT
operated the two principal “belt” routes wirough the City of Houston, along with the many yards
adjacent to those belt lines. On ti:2 west side of town, HBT operated the West Belt, from Double
Track Junction on the south to Belt Junction on the north. Located along this line s~gment are
Old South Yard, Congress Yard, the Milby Street Roundhouse, Quitman Yard and Collingworth
Yard. HBT also switched shippers north of Belt Junction to approximately Milepost 227, and
south of Double Track Junction to T&NO Junction. This latter area included New South Yard,
which also was operated by HBT.

HBT also performed switching for shippers using the yards and tracks of the East Belt.
Those yards included East Belt Yard, Dallerup Yard, Basin Yard, Glass Track and Pierce Yard.
Booth Yard also was operated by HBT as a switching facility. At one time, HBT also operated
Settegast Yard, which was taken over from HBT by UP in the early 1990’s. HBT switched as

many as 200 shippers along the Belt.




2.1.8 PTRA'’s neutral switching would cover largely the former HBT

PTRA’s neutral switching would cover largely the same territory formerly scrved by the

HBT. Desigrating the PTRA as the neutral switching carrier would simply expand the PTRA’s

current switching operations. Specifically, the PTRA charter and operating agreement would be
expanded to cover the territory formerly switched by HBT as well as inc.ude Tex Mex as a
permanent member of PTRA. PTRA would use Congress, Quitman and Collingworth Yards for
necessary yard and switching operations on the West Belt. (Both Collingworth and Congress
Yards could be upgraded to accommodate additiona! traffic if that was needed ) On the East
Belt, PTRA would use Pierce, Dallerup and Basin Yards to serve East Belt shippers. A third
operating zone would be Glass Track. Each of these zones would require a single locomotive
manned by three shifts of three-person crews, or a total of 27 train crew members. Each zone
also would require a relief crew. In addition to triin crews, | would estimate that approximately
10 signal maintenance personnel and approximately 24 maintenance of way personne!.

Each participating carrier would individually agree with PTRA on interchange
procedures, and a standard set of switching fees would be established. Fees would be set at a
level sufficient to cover PTRA’s operating costs and to supply sufficient reserves to maintain &
improve the Houston infrastructure.

Expanding PTRAs operations to a size sufficient to serve the Houston Terminal area
would not be as difficult as BNSF and UP have publicly stated. PTRA has previousiy ieased
locomotives, and could do so again. Employees would be available from among former HBT
-mployees and those performing switching services for BNSF and UP at present. PTRA has a
capable upper level management team which has the ability to manage an expanded operation if

augmented with additional personnel. PTRA’s management is experienced in Houston




operational issues from PTRA’s current involvement in Houston, particularly in safe operating

management practices.

The reinstatement of an impartial and neutral operation of the Houston terminal will
fulfill UP’s goal of coordinating all train operations. As demonstrated by HBT s successful
operation of the Houston terminal for almost 90 years, a neutral operator will improve the overall
efficiency of the Houston terminal operations and facilities by:

improving coordination of all train operations:

improving the communication among railroaas serving the Houston area;
improving the efficiency of the yards serving the area; and

expediting the Gulf Coast train operations.

2.1.9 Safety Wili Be Enhanced With PTRA As The Neutral Switcher

An added advantage of having PTRA as the neutral switching carrier is that these
operations would be placed in the hands of one of the safest operators in the rail industry. PTRA
is experienced in Houston switching operations due to its current operations in part of Houston.
PTRA also has an outstanding safety record, with an industry-leading accident ratio of 0.93.’
PTRA also has substantial experience hendling the sometimes high risk chemicals manufactured
ard shipped in Houston.

PTRA carned 12 Harriman awards since 1983 at the bronze, silver and gold levels. This
performance level contrasts with UP which has had 11 fatalities in 1997: almost three times the
fatalities of any other Class I railroad. In fact, based on monthly reports to the
Association of American Railroads (AAR). UP had the highest numter of casualties (fatalities.
injuries and 1l nesses) among the major railroads. And UP had the highest frequency rate of

transportation casualties among the major railroads.

This is corputed as reportable accidents and injuries per 200,000 manhours




The Tex Mex/KCS plan remedies the safety issue by replacing a congestion-bound

monolith with a proven, safe switching carrier. Safety data shows clearly that PTRA is a very

safe operation.

Admittedly, terminal railroads sometimes have higher accident frequencies than line lLaul
railroads. However, PTRA has had an excellent safety record over the years and has had a
steadily declining accident frequency rate since 1 9'. As of 1997 the PTRA accident frequency
rate was 0.93. By contrast, the average for terminal railroads was 4.56; the average for major
line haul railroads was 2.17* and UP’s 1997 accident frequency rate was 2.27. Thus, in
recommending that PTRA replace terminal switching services of UP, Tex Mex/KCS is
recommending a proven switching carrier with a superior and improving safety record to replace
a below average linehaul carrier which has a deteriorating safety record.

In addition, UP has been the subject of two FRA safety inspection blitzes and an
extended NTSB hearing on its operating practices. It is my understanding the FRA
investigations have concluded that a major part of the fault in many of the incidents occurring on
UP has been miismanagement, as opposed to simple accidents. Unquestionably, PTRA is the
safer operator as compared to UP. Therefore, placing Houston terminal switching operations in
PTRA’s hands would increase safety for all concerned.

2.2 PTRA Is Also The Obvious Solution For Neutral Dispatching

Truly neutral dispatching will also improve the efficiency of terminal operations. As
shown in the verified statement of Patrick L. Watts, Tex Mex has suffered dispatching
discrimination at UP’s hands many times in Houston. Like ncutral switching, neutral

dispatching will eliminate preferential treatment as a consideration in dispatching priorities, and

LLine Haul Railroads with 15 million or more man-hours annually ( NSC, BNSF, CSX,
UP/SP, CR, Amtrak).




will allow the overall operational efficiency of the terminal to supersede linehaul carrier priorities

in dispatching. The neutral dispatching protocols proposed by Tex Mex/KCS wouid help assure
impartial dispatching. To establish a neutral dispatching operation, PTRA would need to hire 6
regular dispatchers, plus perhaps 3 or 4 relief dispatchers.

Far from interfering with UP’s operations, neutral dispatching will expedite movement of
trains through Houston, benefiting UP and other carriers as well. Conceptually, neutral
dispatching is somewhat akin to the joint dispatching that UP and BNSF now tout as neutral
dispatching. Clearly, true neutral dispatching would be impartial as between all carriers
operating through Houston, not just as between UP and BNSF with their joint dispatching center.
Ending favored treatment of UP trains would eventually improve, not hinder, UP’s operations.
Under a neutral dispatcher, although each individual train of UP would not be given priority
before all competing lines’ trains, as UP did for many months in Houston, the increase in
terminal operating efficiency that neutral switching and neutral dispatching would cause would,
as a whole, benefit UP’s operations. UP’s Houston congestion problems had a ripple effect
throughout many other parts of the UP system, are generally conceded to be the source of many
of UP’s service problems, and continue to the present day. Re-creating a neutral dispatching of
Houston by the PTRA to operate the Houston terminal more effic,2ntly would benefit, not harm,
L

Neutral dispatching, however, is not a complete remedy in Housion since dispatchers do
not decide which cars to pull and to switch, but <nly which presently active trains to permit on
which tracks. Accordingly, neutral switching and neutral dispatching together are needed.

Quite simply, UP’s handling of the Houston Terminal has been deplorable to this point.

Substituting PTRA as the neutral switcher and dispatcher for Houston will increase operating




efficiency by climinating patronage as a consideration in switching and dispatching. Moreover,

PTRA is an extremely safe railroad, considerably more so than UP. Accordingly, safety and
efficiency in the Houston terminal would improve significantly if PTRA were the dispatcher and
uot UP.

3 ALLOWING TEX MEX TO OPERATE BOOTH YARD WILL BENEFIT ALL
CONCERNED

Booth Yard 1s a key pivot point in the Tex Mex/KCS preposal. The yard is essential to
Tex Mex but is underutilized by UP. Its current condition clearly shows that the yard does not
figure in UP’s plans. While 17 tracks connect at the north end of the yard, as showi on the
Booth Yard map on the next page, far fewer tracks now connect at the south end. Tex Mex will

restore all 17 to full service.
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On February 20, 1998, a joint letter was sent from KCS Chief Executive Officer, Mike

Haverty and Tex Mex Chief Executive Officer Larry Fields to UP Chief Executive Officer Dick
Davidson outlining the reasons why Tex Mex needed a yard facility in Houston. The basis for
needing a switch yard as part of their operations within Houston is described as follows.

“Houston Switching Yard— Tex Mex cannot effectively compete with UP and

BNSF in Houston without its own switching facility. Tex Mex must backhaul

many cars which increases costs, adve,sely effects service, and puts additional

train movements across an already congested 21l network in Houston. Both UP

and BNSF have been reluctant to grant Tex Mex vard facilities in Houston. Thus,

we have sought to buy or lease your Booth Yard from you. UP removed part of

the yard so it is obviously not essential to UP for its operations but it gives Tex

Mex an essential facility for it to be competitive.”

On February 27, 1998, UP CEO Davidson responded to the KCS and Tex Mex pre,..sal
for acquiring Booth Yard through purchase or lease. The UP response was as follows.

“Booth Yard

As you know, we ar: using every available track ir (he Houston area. Booth Yard

provides us with badly-needcd SIT and overflow capacity.... In addition, your plan to use Booth
Yard as a switching facility in Houston would be disruptive.”

3.1 Tex Mex/KCS Will Utilize Booth Yard More Efficiently Than UP Has

Booth Yard 1s now used at less than 50% of its capacity. U'P uses the yard as an overflow
storage facility. By contrast, Tex Mex will use the yard for 'ocal switching and thereby improve
service, diminish congestion and eliminate an inefficient 160-mile round-trip haul to and from
Beaumont, Texas. And, as further discussed in the Operating Plan, Tex Mex will immediately
expand the utiliztion of its existing trains and add new runs to move cars out of Houston. The

benefits will begin immediately after that the plan to operate Booth Yard is approved.




Current track condition (as opposed io the track configuration) in Booth Yard is generally

adequate for Tex Mex’s planned use of the yard. Booth Yard now has continuous welded rail

(112 to 115 LB) laid in 1993-1994. Relatively minor track alignment corrections and tie
replacement will be initiated immediately upon approval of Tex Mex use of the yard. 1 estimate
that the cost of alignment, tie rencwai and restoring the missing switches at the south end of the
yard is about $150,000.

UP has made assertions about its need for Booth Yard, as a car storage facility. The
Houston Terminal yard configuration, if properly managed, is more than sufficient to the needs
of the area. However it is essentia! to transfer Booth Yard tc Tex Mex, which will immediateiy
be able to move up to 350 cars per day into and out of Houston using a yard that UP now is using
primanly for ca* siorage.

Houston has many, many yards. Booth Yard is a relatively minor part of the overall yard
capacity available in Houston. UP, of course, controls virtually all of the yard capacity in
Houston. All that Tex Mex is asking for is to be permitted to buy Booth Yard. With that, Tex
Mex can help break the stranglehold that congestion now has on Houston.

A count of cars utilizing Booth Yard was taken dail /, Monday through Friday, from
February 16, 1998 through March 11, 1998. Those car counts are reflected in the table on the
next page. It was also observed that many blocks of cars remained in the yard for as long as six
days without being moved. Table 1 on the next page shows the minimum, maximum, and
average number of cars on hand daily in Booth Yard between February 16 and March 11. The
graphs below the table dramatically illustrates that usage of Booth Yard is well below the yard’s

capacity.




Figure 1: Utilization of Booth Yard by UP
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3.2 UP Treats Booth Yard As A Low Priority Storage Facility

In the progress report on UP’s recovery plan, dated December 1. 1997, UP outlined

capital expenditures for specific yards in Houston. Booth Yard is notable by its absence from

those investment plans.

The apparent reason that Booth Yard is not scheduled for any capital expenditures is that
it 1s not a primary acuivity facility of UP and will only be used for Storage in Transit (SIT) and
the temporary holding of cars going to or from Settegast or Englewood. Again, there seems to be
only two possible reasons for UP’s intransigence on Booth Yard:

e UP needs this vard to temporarily store cars due to the congestion UP has created in

Houston, or

e UP wants to prevent Tex Mex from having an operating yard in what UP regards as UP

territory.

If the only justification UP has for this additional storage infrastructure is to have more
space to store cars; cars needing storage tecause of UP congestion, allowing Tex Mex to use the
vard to help clear Houston congestion seems an obvious choice.

33 Service Will Be Improved With Tex Mex Operating Booth Yard

[f the current UP and former SP yards are expanded as UP has projected, those yards will
have more than ample facilities and capacity in Houston.” UP’s use of Booth Yard has seldom
exceeded half of the capacity of Booth Yard and the use has been for car storage, a low priority
use in a busy terminal areca. Expanding facilities to accommodate increased traffic levels will not

be a problem for UP, or any other railroad serving Houston, if shippers have a choice of railroads
] 3 ¢

In its March 23, 1998, letter to the Board transmitting its weekly service report on the
western rail service crisis, UP stated, “Both [Englewood and Settegast] yards are regularly able
to accept and depart trains, and both are looking for more cars to switch.” Clearly UP nev
believes that 1t has surplus yard space in Houston.




to provide their service. The actual use of Booth Yard, by UP makes clear that Booth Yard is an

overflow storage facility to UP and not an intermediate handling yard used in the normal
movement of cars between shippers and classification yards.

In contrast to its underutilization by UP, acquisition of Booth Yard by Tex Mex will
mitigate the congestion in Houston. Tex Mex will integrate Booth Yard into the overall plan of
Tex Mex. This remedial action plan for Booth Yard is a key part of the Tex Mex solution to the
disastrous situation that exists in Hovston today.

At the March 13, 1998 National Industrial Transportation League (“NITL") meeting in
Arlington, VA, Mr. Krebs, Chief Executive Officer of BNSF, endorsed Tex Mex having a yard
in Houston. BNSF has endorsed this proposal on other occasions also. This repeated BNSF
endorsement of the concept is further evidence that the Tex Mex/KCS plan is based on sound

railroading.

WHY THE TEX MEX/KCS PLAN MUST By GRANTED

The Tex Mex/KCS plan must be granted because experience with UP’s service post-
merger has shown that UP cannot properly manage the facilities availakle to move rail freight.
Other carriers, including UP’s predecessor SP, were able to handle Houston’s freight under
similar circumstances, but UP has shown inept management of available facilities. including
closing and then reopening yards, failing to replace needed personnel, and a host of safety
violations indicative of inadequate management control. Together, these facts show that the
problem is not a lack of adequate infrastructure so much as it is mismanagement of the existing
infrastructure. The Tex Mex/KCS solution meets both needs, adding infrastructure but, more
importantly, reforming the management of Houston operations by reinstating the time-tested

neutral switching and dispatching system modeled on the HBT.




4.1 Infrastructure and Management Issues

Restoring neutral dispatch brings back a proven infrastructure, which worked well for
decades. The addition of the additional infrastructure calied for in the Tex Mex/KCS plan will
restore fluidity and balance to rail transportation in Houston and the surrounding areas.

UP has mismanaged its dispatching responsibilities. UP dispatching has proven
disastrous to Tex Mex in terms of service. Traversing Houston formerly was routinely
accomplished in 2 to 4 hours. Now it often requires 12 to 18 hours and two crews. This is due to
poor communication among the three levels of dispatch:

e Harriman Center dispatch

e Spring dispatch

e Yardmaster control

Tex Mex has seen situations in which the path through the yard was known to the train
crew but apparently unknown to the yardmaster. The three dispatch interfaces are barriers to
movement and a potential threat to safety.

We have seen multiple Operating Plan changes by UP without improvement. We have

seen rejection of proven operating plan concepts which were well understood and time tested in

the Houston operating situation. We have seen repeated delays in implementing plan changes.

The common ingredient in these flaws is UP management decision-making. Some of the
more prominent and persistent of the Houston terminal problem areas are shown on the map on

the following page.
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The Tex Mex/KCS plan is simple; it basically restores a proven sys‘em which flowed
efficiently with four carriers. The benefits provided by the Tex Mex/KCS plan are built on the

concepts of neutral switching and neutral dispatching. The benefits are clear. Neutral switching

and dispatching means that the customer has access 'o ali the feasible options. Its absence in

Houston, as is now obvious, means that artificial and needless constraints have eliminated proven
trai.sportation options and led to a service breakdown of epic proportions. The current system is

choked and congested with UP as the dominant carrier.

4.1.1 Traffic Growth Has Been Moderate

Traffic growth in Houston has been moderate, averaging less than 5 % per year since
1990. The railroad operations in Houston prior to the merger coped effectively with this traffic
growth. Why can’t UP do so now?

4.1.2 Revenue Growth for Houston Traffic Outpaced Traffic Growth,
Indicating That the Added Traffic Did Not Erode Profitability

Looking at rail traffic originating or terminating in the Houston BEA for 1990 through
1996" shows that rail revenue growth was sufficient to support adequate infrastructure to handle
increased traffic. Results on originations 1990 through 1996 show that the Houston area revenue
growth was keeping pace with traffic growth. Specifically, revenue generated by Houston origin
traffic in 1990 through 1996 grew from $1.089,057.599 to $1,404,554,791, an average annual
increase of 4.8%. Meanwhile, overall tonnage grew from 32,363,690 to 40,019,407, an average

annual crease of 3.9%. Accordingly, traffic origination data shows that traffic was growing
g1 g £ g

The Business Economic Area or BEA is defined as a major city, in this case Houston, and
its surrounding economic hinterland.




moderately and revenue growth was closely comparable to traffic growth; that is, the Houston

area was presenting no unmanageable surges in traffic and that traffic was paying its way.

Figure 2: The Houston growth patterns; Terminations
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Figure 3: The Houston growth pattern; Originations
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Review of rail traffic terminating in the Houston BEA also shows that revenue increases
were keeping pace with traffic increases. Results on terminations 1990 through 1996 show
revenue up from $1.211,765,441 to $1,432,022,204, an average annual increase of 3%, while

tonnage grew from 59,493,683 to 67,339,597, an average annual increase of 2.2%.

The total revenue on traffic onginating or terminating in the Houston area increased from
$2,300,823,040 t0 $2,836,576,995. This 1s an average annual increase of 3.9%. Not only did

traffic grow at a moderate rate, but the revenue growth kept pace with it.

4.1.3 UP Has Sufficient Yard and Track Capacity

While UP has recently complained about the lack of sufficient infrastructure, UP’s
actions have actually ¢« npounded the infrastructure problems. For example, despite its
numerous assertions about improving the Houston infrastructure, since the UPSP merger, UP has

in fact reduced the infrastructure:

o [P closed the former MKT line into Houston
e UP lost a substantial portion of MKT Eureka Yard in the heart of the Houston
terminal by selling off a 100 foot path in the middle of the yard

o UP unwisely and inexplicably closed Strang Yard at a critical point, losing yard
capacity in a fully functioning yard

In the November 1, 1997, division of HBT's assets UP acquired the following vard

factlities:

Yard Car Capacity

1. Pierce Yard 678
2. Glass Yard 146
3. Booth Yard 550
. Dallerup Yard 81
. Congress Yard 199
. Basin Yard 595




These yards contributed more than 2,250 car spaces to UP’s capacity in Houston beyond

that provided by UP’s major yards, Settegast and Englewood, which together have capacity of

approximately 12,000 cars.” As can be seen here and on the Houston terminal map, UP has
ample yard facilities in the Houston area. The problem results from UP’s failure to manage the
facilities effectively. UP has some serious deficits on that point.

4.1.4 UP Has Been Indecisive

The AAR data on casualties and carloadings, UP’s reports to the STB, the FRA safety
report and the NTSB accident investigation reports all point to UP’s management problems,
including failure to implement, deteriorated internal controls and malfunctioning systems. UP
management decisions regarding Houston likewise appear weak, misinformed and ineffective. A
long series of statements by UP repeatedly promises a solution to these serious problems.

Events, meanwhile, show failure to deliver, leading to another UP promise. See Recovery plan,
Oct. 1, 1997; STB Hearing Statements, Oct. 27, 1997; Progress Report, Dec. 1, 1997; and STB
Hearing Statements, Dec. 3, 1997.

Despite the promises, the bitter reality is that current conditions show little to no
improvement. The failure to manage the Houston crisis is evident when one compares the
operating and staffing plans for Houston to current conditions. The initial UP operating plan was
passable but the UP implementation has been a failure.

(1 would note that most discussion herein of the UP weekly data reported to the STB, is
confined to the data as of the February 27, 1998 report. The reason for this is UP’s claim in

subsequent renorts that data therein is unrepresentative because UP’s rail operations were

By contrast, Booth Yard has a capacity of only about 550 cars. Redeploying Booth Yard
to Tex Mex use will significantly increase the rail transportation throughput of the Houston
terminal arca while only marginally reducing UP’s car storage spaces.
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adversely affected by weather and other influences. Accordingly, the cut-off date of the week

ending February 27 was chosen to eliminate any consideration of the possible effect of the
weather and other events blamed by UP for its failings during the past month.)

Two of most important factors affecting operations in the complex Houston terminal area
are the yards and operating personnel. In order for the traffic to flow in a fluid manner through
Houston, efficient vards 2nd the operating personnel are essential. UP’s decisions regarding
both areas are indecisive and as events have shown, ineffective.

The operating plan presented by UP/SP n the merger proceeding, included in UP/SP-24,
described the then-current operations of UP and SP yards, as of November 1995, and the
projected post merger changes that were to be implemented. These descriptions also identify the
complexity of the operation of each yard and the level of integration required with other facilities
and local and road trains operating within the Houston terminal.

If I were grading UP’s Houston operations, I would give UP a “B™ on the operating plan
it originally filed with the STB. However, | wou.d have to give UP an “F” on implementation.

I will use just one of the ill-alvised changes imposed by UP to illustrate why the Houston
situation has declined and become mired in congestion. In the midst of the congestion problems
in Houston, and the excessive dwell times required to switch cars in Settegast Yard, UP’s report
to the STB on the progress of the recovery plan dated December 1, 1997 states that the yard’s
operation and purpose have been changed. Settegast Yard would no longer be the primary yard
for north-south traffic, interchange traffic and local arca traffic as stated in the operating plan.
Instead, UP made Settegast Yard the principal outbound yard for all traffic from the Houston
arca. This change required that all outbound cast-west traffic handled at Houston would now be

routed through Settegast instead of Englewood Yard.




This single change, which UP insists on adhering to, complicates the entire Houston

Terminal operation. This single change affects the handling procedures of all outbound east-west
traffic, moving it to Settegast instead of Englewood, and all of the inbound north-south traffic in
the Houston area went to Englewood instead of Settegast. Crews handling local cars within
Houston had to become familiar with new routing procedures. Cars had to be handled by
different yard assignments or receive extra switching between Settegast and Englewood.

According to UP’s operating plan, Settegast Yard was switching 1,750 cars per day prior
to the merger, although I know from personal evperience. that Settegast frequently has switched
as many as 2,000 cars per day in a smoothly coordinated manner. The data filed vith the STB in
the weekly reporis, for the week ending February 27, 1998, shows that Settegast Yard is
switching an average of 1,110 cars per day or 640 cars less per day than was handled before the
merger. This decline in cars handled equates to over 4,400 cars that could have been switched at
that yard that particular week but were not, due to UP’s changes in the use of the yard.

Another indication of the inefficiency of the current operations of Settegast is that for the
base line period of December 1997, the average dwell time per car was 33.8 hours as compared
to the 68 hours experienced for the week ending February 27, 1998. Even between December
1996 and March 1997 the dwell hours per car increased from 33.8 to 37.7 in a period where
congestion problems were not occurring, according to UP. In 1982, by contrast, dwell times in
Settegast vard were less than 30 hours, quite a difference from the 60+ hours required recently
for a freight car to clear this yard.

The data presented for Settegast and Englewood Yards, in the weekly reports to the STB,
show that their level of operating efficiency is only approximately two-thirds of the level existing

before the merger. 1f UP’s facilities were operating at pre-merger efficiency levels in Houston




the current infrastructure would be more than sufficient for the present traffic volumes. UP’s

merger with SP led to deterioration of service in the Houston terminal.

UP made other sweeping changes which have impeded operations and complicated the
situation. For example, UP and BNSF dissolved the HBT which further revised the handling of
cars not only to and from Settegast, but all of Houston.

From the start of the STB investigation into service problems in the western US, UP has
continually professed that as soon as they acquire the use of additional locomotives and train
crews they will be able to move the traffic efficiently over their system. This has not been the
case. Those resources have been applied and the problems persist.

In addition, the average weekly carloads handled by UP have decreased while the number
of locomotives has increased. See table and chart on next two pages. Specifically, the table
shows that in February and March of 1997, UP handled eight to ten thousand more carloads with
200 to 300 less locomotives than it did during the comparable period in 1998. The carloads
handled are developed from the AAR weekly car loading reports and the source for the number

of locomotives in the weekly service reports of UP filed with the Board.




Figure 4: Changes in Carloads and Locomotives

TABLE 2
CARLOAD TRAFFIC AND LOCOMOTIVE LEVELS
Carloads Locomotive
Time Period Handled Units
Jan. 1997 101,626 6,044
Feb. 1997 110,376 6,091
Marc!i 1997 112,123 6,125
Jan. 1998 104585 6,358
Feb. 1998 (3 weeks) 102,849 6,402
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Similarly, crew hiring does not seem to be UP’s answer. UP has mismanaged its

personnel post-mergcr. Relatively small numbers of train crew personnel have been added by

UP. Only about 800 of the 3,800 new hires in 1997 were train crew. UP furloughed too many
people, failed to retain key SP operating personnel; only about 25% of SP operating management
stayed on post merger. Altogether, UP has lost needed ¢xperience through its personnel policies.

UP’s position - “just keep adding locomotives and crews™ - will not fix the problem and
just isn’t the answer. Trains can be made up, power units can be added, and the trains can be
crewed. but if they cannot get out of. into, or through the terminals, or other areas of congestion,
it will not solve the service problems. As identified in the FRA report and discussed in other
sections, UP’s problems are much more complicated than insufficient locomotives and train
Crews.

In its weekly report to the STB, dated March 9. 1998 UP discusses three major changes
implemented to integrate UP and SP operations in Houston. Those are (1) conversion to the TCS
system, (2) integration and redeployment of operating personnel, and (3) implementation of
directional running between Texas and Memphis/Southern Missouri. Each of these changes has
caused disruptions and required its own recovery efforts.

The March 9" report to the STB stated that UP has studied the situation carefully and
determined what needs to be done. This is exactly the purpose and explanation given by UP
when they described the service recovery plan issued on October 1, 1997, some six months ago.
It is unclear what UP is attempting to do now and whether that is different from the unsuccessful

actions that UP attempted in its recovery plan.




4.1.5 UP’s Houston/South Texas Problems Are Causing Real
Harm to Shippers

UP’s mismanagement of its service has proven disastrous to many Houston area shippers.

Many shippers have publicly reported dismal and prolonged experience with poor service from

UP. Many shippers have adopted the practice of going to the UP yards themselves to locate cars
and so they can inform UP of a car's location so it can be delivered. This is clear evidence of the
collapse of the UP service.

Although UP ciaims that many of its current problems pre-existed ihe merger, many
shippers state that service is worse than it was before the merger. The following sample of
shippers who report that service is worse as a result of the UP/SP merger illustrates the scope and

severity of the problem:

Cemex USA Previously, departure delays were 19-20 hours per train, now they are
weeks. Already lost a major DOT job near Beaumont, TX.

Occidental Chemical  In NITL Statement for Ex Parte £73, OxyChem reported that it
experienced 50% worse transit times 6/96 - 9/97.

Fina Oil In [ RC hearings, Fina reported that it has experienced an abnormally high
number of delays and other service problems since the merger.

North American Logistics Services (NALS)  As of the EP 573 and Sub-21 hearings in
8/97 and 10/97, respectively, NALS reported drasticaily increased transit times and
deteriorating service.

Redland Stone  As of 10/97 TRC hearings and EP 573 proceedings, business off 23%,
losses of $1,000,000 in 9/97 due to rail service problems. Turn times 9/97 were double that
in 9/96. Have filed a claim for $4 million to UP. State that they have been one of SP’s
largest customer in the area.

Commercial Metals As of 10/97 TRC hearings, Commercial Metals had lost $4.8
million due to UP problems. Commercial Metals is upset at the HBT being dismantled.
Notes an inability of UP personnel to deal with crisis situations in comparison to SP.

Solvay Polymers According to Solvay Polymer’s most recent EP 573 filing of
2/23/98, UP transit times were best during the second half of 1995 and have become




consistently worse since then. The estimated cost of these deficiencies is over $200,000 per
month.

Martco Partnership Before the merger, rail cars used to be switched on a daily basis.
Now, they are more erratic, not switching for a week or so. Transit times to California from
Louisiana plants used to be 7 to 10 days. Now, it can take from 30 to 40 days.

HB Fuller Company HB Fuller has had many costly delays and increased transit times,
particularly for Texas - California mo- es.




4.1.6 UP’s Problems Are Systemic, Not Isolated As Would be
the Case if Infrastructure Were the Only Problem

UP’s Houston problems are just one indication of a much larger and more widespread

problem. It has been almost six months since UP implemented its “Recovery Plan” along with

other continuous system changes and yet the operations in Houston have not improved to any
discernible degree. The continuing downward spiral of performance factors over the last few

weeks is very disheartening to those hoping for improved railroad operating efficiency.

Table 3 below includes data from the UP weekly reports to the STB that reflect the dates

nearest to:

The issuance of UP’s “Recovery Plan™ on October 1,1997;

The first hearing held at the STB on October 27, 1997,

The second hearing held at the STB on December 3, 1997, and,

The latest report to the STB that includes the impacts of all of UP’s changes, prior to
the time that UP began to blame delays on weather, Feb. 27, 1998."

Those data do not show significant improvement in UP operations, some five monihs after UP

implemented its “fixed by Thanksgiving™ recovery plan.

[ note in passing that we have reviewed the data subsequent to February 27 and using that
data would not change any of our findings or recommendations.




Figure 5: UP Operating Statistics

TABLE 3

OPERATING STATISTICS ON UP SYSTEM

Data Item

TX, LA Car
Inventory

Car Dwell Hours

System Avg.

Sidings Blocked:

Houston-
Beaumont
Total System

Avg. Train Speed

GTM’s per HP

Recovery
Plan
Oct. 1, 1997

First STB
Hearing
Oct. 27, 1997

Second STB
Hearing
Dec. 3. 1997

108,822

433

N/A

N/A
13.2

. b

105.9

103.395

422

101,777

40.6

STB Report

Feb. 27, 1998
107,453

42.6

6

172
13.5
104.0

Day

1/ This data was not reported until the week ending Dec. 12, 1997.

Table 3 shows the situation was serious, remains serious, and in some cases 1s getting worse:

Car Dwell hours declined only slightly

Blocked sidings are worse both for Houston and the UP overall
Train speed shows little improvement

GTM’s per HP day declined

UP’s widespread problems are causing shippers to “vote with their feet,” so to speak,
seeking other carriers and other modes to move their goods. As the following gra - comparing
the first seven weeks of 1997 and the same time period in 1998 shows, UP’s total carloads
handled are down approximately 9,500 carloads from the comparable period the previous year.
Of this total. the cars loaded on the UP are down about 4,900 cars while the cars received by UP
are down approximately 4,600.

I'l:2re has been an increase in car loads of chemicals received on line by UP that could

represent changes in the transportation patterns of chemical shippers that must use UP. The
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increase in carloads of chemicals received by UP could, however, merely represent a lack of

shipper confidence in UP’s ability to deliver the freight in a timely manner. As a result of UP’s

poar service, some shippers have placed additional cars into the UP system, attempting to assure
that their customers will receive an adequate volume of product. In effect they are pumping
more freight into a transportation pipeline which is both slower and more erratic.

This erosion in UP’s share appears related to the significant deterioration in UP
performance. UP’s erosion in market share has caused it to grasp even more tightly to traffic to
which it only has direct access, as stated by Pioneer Concrete of Texas, Inc., in a filing with the
STB dated February 14, 1998, responding to the STB’s request for shipper comments on rail
service in the western US:

“In addition, I would like to share a recent UP response to renewing one of our contracte

Pioneer’s contract to supply sand to our Plano, Texas plant, approximately eighteen

percent of Houston Rail Sales, was not renewed because of congestion. The BNSF

expressed an interest to takeover this movement, if the UP would grant trackage rights to
our facility. Access was denied, and I quote a UP manager’s response to the vice
president of another railroad, “They are our marbles, we paid for them and have no reason

to share.” This attitude and power 1s of great concern to all captive shippers, now and in
the future.”




Figure 6: UP and BNSF Changes in Carloadings’

UP and BNSF Percent Change by Commodity
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UP % Change

W Grain -15.13% 12.72%
0 Coal 6.48% 19.79%
W Chemicals -2.91% 15.34%
0 Petrol Products -15.53% 28.23%
B All Others -2.26% 10.82%
|@ Totals -0.85% 16.13%

A similar pattern is reflected in Houston, where BNSF is gaining traffic while UP is
losing traffic. PTRA data on total moves in 1997 show the BNSF had 46%; UP had 34% and SP
had 20 %. However, by year end 1997, BNSF had 52%, UP/SP had 48%.




5 SAFETY ISSUES

5.1 AAR Accident Records, FRA Records And NTSB Findings All Indicate
That The UP Safety Performance Is Weak

There are clear signs of danger in the current situation at Houston;

Dangers from increased congestion

Dangers from deteriorated management performance

Dangers from an overworked operating force trying to do too much while readily

available and willing Tex Mex forces are idled

The Tex Mex/KCS plan proposes that the PTRA become the neutral dispatcher and
neutral switcher for the Greater Houston Terminal Area, including all lines currently served by
PTRA and those lines in Houston which were served by the HBT before it was dismantled by UP
and BNSF on November 1, 1997. That proposal is a direct response to increased safety dangers
in Houston.
5.2 UP Has Systemic Safety Problems

Safety and service go hand in hand. The widespread complaints lodged against UP
service are mirrored in an equally dismal UP safety record. Tragically, the UP sustained 11
fatalities in 1997; almost three times the fatalities of any other Class I railroad. Overall, UP had
the highest frequency rate of casualties (fatalities, injuries and illnesses) among the major
railroads.

The Federal Railroad Administration (FRA) conducted an exhaustive review of UP
management policies and practices.”” The FRA review was expanded twice because of the

seriousness of the initial and intermediate findings. The report cites numerous flawed UP

US Department of Transportation; Federal Railroad Administration Summary of Union
Pacific Railroad Safety Assurance Assessment, Feb. 25, 1998,




operating policies and practices. This systemic pattern of fiawed management decisions and

practices has contributed to the disastrous situation in Houston.
Seven major accidents have occurred on UP within the past year according to the Safety
Report released February 25, 1998. The UP accidents cited by FRA include:

e  Two UP trains collided head-on, killing 4 and injuring 2 on June 22, 1997, in Devine,
TX.
UP train failed to stop at siding and struck a passing UP intermodal train. Engineer was
killed on July 2 in Kenefick, KS.
Unattended UP consist traveling 60 MPH collided head-on with UP train. Killed
engineer, engineer pilot on August 20 in Forth Worth, TX.
A UP unit coal train struck the rear of a standing BNSF train. Derailed equipment struck
passing UP train. UP conductor and engineer were injured on August 23 at Shawnee Jct.,
wY.
Two UP freight trains collided head-on. Five of six locomotives caught fire and were
destroyed on October 21 in Houston, TX.
UP train struck the rear of a standing UP train on October 29, 1997, in Navasota, TX.

The National Transportation Safety Board (NTSB) has also conducted
investigations of many serious accidents on UP. The NTSB is an independent federal
agency charged with finding the “probable cause™ of transportation accidents and
formulating recommendations to improve safety. The scope of the accidents which
NTSB investigates include aviation accidents, major railroad accidents, major marine
accidents, major pipeline accidents, releases of hazardous materials, recurring
transportation problems. Like the FRA, the NTSB has also recently performed an
investigation of UP and found a number of potential safety issues.

[n addition to the accidents noted above, NTSB has investigated these significant UP

accidents since the merger:

e UP train derailed 27 cars near Marshall, MO while traveling at a speed of 48 miles per hour
May 27, 1997. Accident caused by defective length of rail

e UP train derailed 18 cars while traveling 40 mph near Kinter, AZ on March 16, 1997.
Inspection of truck vans on flat car revealed that large rolls of paper had not been properly
braced and had shifted to one side, probably causing the car to derail.

e UP tramn struck the rear end of other UP train near Odem, TX on February 21, 1997. The
crew of the standing train mistakenly thought that the train was carrying 64 cars and that their
train did not exceed the Odem vard limits, when in fact their train carried 136 cars and
exceeded the yard limits by 2,100 feet.




UP train derailed near Wellington, KS on February 13, 1997. The use of the track was
improper because of maintenance activities at the time.

UP train derailed 14 cars in Gumnee, IL on February 7, 1997.

Amtrak train derailed on UP track near Granite, WY on January 13, 1997. Derailment
occurred at a length of broken track.

UP train derailed January 12, 1997 near Kelso, CA. Engineer mistakenly shut down
locomotive diesel engines and therefore disabled dynamic braking. Hurtling out of control as
it descended a hill, the train derailed after reaching 75 mph in a zone with a 20 mph limit.
Runaway cut of cars with unmanned locomotive struck UP train on October 11, 1996. Train
on adjacent track struck cars which had derailed as a result of the collision and in turn
derailed. Handbrakes had not been set.

As noted above, like the FRA, the NTSB has also recently found a number of potential safety
issues in its investigation of UP. In Exhibits 3-A through 3-N of NTSB Docket No. ATL-98-
SRO01, key issues thus far identified include the following:

Management oversight

Crew fatigue

UP management safety oversight of the mechanical department
Effectiveness of UP locomotive engineer certification program
Effectiveness of the UP fatigue education program

Inadequacy of defect detection equipment to discover pending rail failures
UP management oversight of operating crews

Effectiveness of the UP efficiency testing program

Effectiveness of the UP engineer training program

The issues identified by the FRA and NTSB are very diswrbing, and underline the
importance of the Tex Mex/KCS proposal to allow PTRA to act as neutral switching and neutral
dispatching entity for the Greater Houston Terminal Area. That need is further emphasized by
the significant share of rail traffic in Houston that involves the chemical industry.

The chemical industry is a major part of the Houston economy. Chemical shipments
account for a significant share of rail volume in the Houston terminal area. Accordingly, safety
is a paramount consideration. The catalogue of omissions and errors and gaps found by FRA and

NTSRB are a cause of serious concern. UP’s dismal safety record is one of the principal reasons




for recommending an enhanced role for PTRA, which is one of the safest carriers in the US,
according to FRA reportable accidents and injuries.”’

5.3  PTRA’s Safety is Excellent

As stated previously in this statement, PTRA has had an excellent safety record over the

years and has had a steadily declining accident frequency rate’” since 1991. As of 1997 the

PTRA accident frequency rate was 0.93. By contrast, the average for terminal railroads was
4.56; the average for line haul railroads was 2.17" and UP’s 1997 accident frequency rate was
¢ 3

UP’s safety record is weaker than that of most major line haul carriers, while PTRA’s
safety record is significently better than those same linehaul carriers, and vastly superior to other
switching and terminal carriers.

In recommending neutral dispatching and neutral switching by PTRA, the Tex Mex/KCS
plan recommends increasing the operating scope of PTRA, which has a superior and improving
safety record. The Houston region would thereby rely less on UP, which has a deteriorating
safety record. Safety and service go hand in hand and Houston has suffered from a loss of both.
Allowing PTRA to operate as the neutral switching carrier and dispatcher of the Greater Houston

Terminal Area would restore both safety and service.

Source: AAR Summary of Monthly Accident Frequency reports
Computed by dividing total casualties by 200,000 manhours.

[ine Haul Railroads with 15 million or more man-hours annually ( NSC, BNSF, CSX,
UP/SP, CR, Amtrak).




POST MERGER EXPERIENCE WITH UP OPERATIONS
REQUIRES REMEDIAL ACTION BY THE STB

The UP operating problems are well documented in the record of this proceeding. In fact,
Chairman Morgan saw first hand some of the problems during her March 2 2ad March 3 visit to
the Houston area. | also was in Houston during the Chairman’s visit and can personally attest to
the disarray evident in the Houston rail operation. Some specifics include:

e Multiple trains stopped on the main line
e Yard congestion at Settegast, Englewood and other yards
e Poor communication between road trains and dispatchers

These specific problems are visible symptoms of the pervasive operating problems

plaguing the Houston area. These operating problems affect virtually all aspects of the rail

transportation process, and are evident as:

Transit Time delays
Misrouted Cars
Shipments lost in transit

Cars sent to wrong locations
Misroutes due to clearing vards by sending cars in the general direction of the

destination
Cars stalled at intermediate points and terminals

The implicaticas of the operating problems and UP's failure to recover are severe. Trains
and cars block facilities, leading to further congestion. The Houston terminal area seems trapped
in a situation characterized by:

Failure to deliver
Failure to pick up
Disruptions to customer businesses

Disruptions to connecting railroads

I'hese are a few of the problems which are now obvious and which cry out for remedial

action:




e Massive UP service problems have compeunded and grown

e Many Houston area shippers would welcome a return to SP service levels

e Some publicly reported shipper data shows SP service (velocity) was better at the
time of the merger than UP service is now. For example, International Paper and
Dow Chemical data show this. '* Whether the focus is on capacity, infrastructure or
safety, the UP record is sorely lacking. The Tex Mex/KCS plan offers the STB an
opportunity to respond effectively to this historic lapse.

REGIONAL IMPACTS

I 'am familiar with the Houston economy due to my years of rail operations management.
I have seen Houston weather some difficult times brought on by downturns in the petro-chemical
industry. I have seen Houston come back and diversify and emerge stronger than ever. After all
of that, it pains me, as it pains many others, to see the economic harm now being inflicted on
Houston. Others have measured the harm in regional economic terms and the massive size of the
economic loss now impacting Hoston is beyond doubt.

It 1s clear to me that the impact of the problems gripping Houston such as the loss of HBT
as neutral switcher and dispatcher has extended across Texas, the West and the entire nation.
Even at the limited perspective of the rail operations level, the impact of the rail disaster in
Houston has impacted the national level as tic ups reached west to the Pacific Coast , rorth to
Kansas and south to Central Mexico. Shipments into and out of the key Houston area have been
delayed, lost, diverted and foregone. Houston can do better. We are ready. And w2 would like
the green light to proceed.

8 SUMMARY OF CONCLUSIONS AND RECOMMENDATION
e Houston needs a truly neutral switching and neutral dispatching entity.

e The PTRA should be expanded to become that neutral entity.

It should be noted that Dow Chemical recently filed a $25 million lawsuit against UP to
recover damages resulting from service lzpses.

i




e Houston needs the most efficient utilization of the current infrastructure.

e Tex Mex should be permitted to purchase, cxpand, and operate Booth Yard.




__HARLAN W. RITTER

~_ SENIOR MANAGEMENT EXECUTI!

As of March 17. 1997, I have held the position of vice president/executive representative for the
Kansas City Southern Railway as part of their strategic plan to capitalize on thc winning of the
Mexico franchise on the Northeast Railway between Laredo and Mexico City.

For the past 30 years, | have exercised broad-based senior managem.ent responsibility
demonstrated in my current work in international rail management and in my previous positions
as president and executive director of Texas City Terminal Raiiway/Port of Texas City and as
president of Houston Belt & Terminal Railway. I have developed a abroad range of rail and
transportation industry expertise, spanning all areas of corporate leadership: marketing, corporate
identity, strategic and master planning, asset evaluation and management, safety, union interface
and negotiations, financial planning and all aspects of operations.

EXPERIENCE SUMMARY

Vice Present/Executive Representative/Kansas City Souther ilway

My work with the Kansas City Southe.n Railway in Mexico has been directed toward the
successful transformation of the federally owned, Mexican rail connection between Mexico City
and Laredo to a smoothiv functioning, privately run rail enterprise, Transportacion Ferroviaria
Mexicana. As part of the ongoing effort, I have performed contract negotiations on trackage
rights, evaluated terminal operations and utilized my extensive rail experience as executive
representative for Mike Haverty. president and chief executive officer of Kansas City Southern
Railway. Diplomacy and a keen awareness of the political aspects of rail management ha e been
key factors in the success of this ongoing effort at international rail cooperation.

President and Executive Director, fexas City Terminal Railway Company and the Port of
Texas City

In 1995, 1 assumed the position of president and executive director, Texas City Terminal Railway
Company and the Port of Texas City. The Port of Texas City is the eighth largest port in the
(/.S., third largest in Texas and a worldwide leader in petrochemicals, handling over $21 million
in annual revenues. The port has 43 berths, a 40’ draft harbor with authorization to 50', and
excellent land links by both rail and interstate freeway. Switching is provided by the Texas City
Terminal Reilway to Union Pacific and Burlington Northern Santa Fe lines, joint owners of both
the port and the terminal company.

As president and executive director, [ initiated a comprehensive reevaluation of the company’s
status, developing and implementing strategies in identity, marketing, communications,
operating efficiencies and asset evaluation and reailocation. Major accomp'ishments include:




Strategic Planning

Upon assuming my duties with the port and terminal company, [ initiated marketing and
feasibility studies that culminated in the development of the Strategic and Master Plans,
formulated in 1995. These contained a wide range of initiatives spanning the next ten to twenty
years and included marketing, corporate identity, facilities and land use improvement, the
development o, an industrial park, and funding for these activities. Phase One included
corporate identity creation and increased visibility and culminated with the relocation of Port
headquarters in 1996 to SH 146 North. Following Phase One, | embarked on Phase Two of the
plan, appointing a director of trade development. Future recommendations contained in the
Strategic and Master Plans outline opportunities for expansion and growth, evaluating all the
resources at hand with an eye toward developing them for the highest and best use.

Corporate Identity and Marketing

Within the first six months at the port, | completed a comprehensive effort to create a new
corporate identity for the port, which had formerly been identified as the Texas City Terminal
Railway. Repositioning the company’s name to focus on the harbor operation was high priority
of the re-identification ana an essential element in efforts to pursue increased market share
worldwide. Elements completed included renaming, the development of a logo, site signage,
direct mail, relocation and corporate brochures, highway signage and billboard. Efforts to raise
awareness and visibility included a consistent program of press release and advertising and the
relocation for corporate headquarters.

Operations

During the past two years, | completed the evaluation and modification of all phases of
operations, reducing crew sizes to foreman-only, and eliminating yardmasters and carmen with
union approval. These moves reduced employees, eliminated crafts and increased efficiency and
revenus

Financial

Within the period., | reevaluated all asserts. Non-performing assets were sold or priced closer to
market value. In addition, I reevaluated and adjusted the rate structure. These measures
increased revenues by over $5 million over the two-year period.

President, Houston Belt & Terminal Railway

In 1981, I assumed the position of president of Houston Belt & Terminal Railways after serving
as assistant general manager and general manager from 1978. HBT was, at the time of my
departure, the third largest terminal company in the United States, with 480 employees handling
over $400 million in annual revenues. During the period, it was owned by Union Pacific, Santa
Fe Raillway and Burlington Northern Railroad. With total P&L responsibility, I reshaped and
revitalized the company. Major accomplishments included:

Corporate Philosophy and Marketing

As presicant of HBT, | pursued a consistent philosophy of terminal companies as low-cost
service centers - shared facilities with equal treatment for owner lines. Within this concept, |




maintained a goal of generating revenues to offset as far as possible the cost of operations to the
owners.

Moving HBT to a higher level of productivity and performance, | spearheacded the reassessment
of company image, customer service and marketing strategies, leading to the creation of a
redesigned, more meaningful company logo, a revised corporate vision, corporate mission,
customer creed and corporate valucs. All were engineered to form a strong foundation for
fundamental changes in attitudes toward customers, job performance, growth and profitability.
With increased customer-orientation as a focus, I led the company to develop the following:

Effective Personal Leadership Classes which include strong quality process and
customer service elements

Customer surveys, customer appreciation days and customer profiles on computer
Training in telephone answering technigues and customer service through
Strawberry Communications

Training in problem resolution on behalf of customers

Increasing awareness of customers among employees and the Houston business
community through profiles in the company magazine

Trade show participation and the development of Transportation Service
Representatives (TSK's).

Operations:

From 1978 to 1981, I managed the consolidation of yard offices. :ommunications and signal
systems and installation of a state-of-the-art video system. Duv.ing the period, I managed plant
improvements totaling $46 million. $19 million of which cov..ed improvements in Settegast
Yard alone. All improvements were planned and carried out to reinforce a safe, efficient work
environment. Physical plart and operational improvements included the addition of electronic
switching, motorized train inspections and increased in-train mechanical repair capabilities.
Managed major plant improvements including:

.S, Highway 59 Project: HB'1 began construction of the Phase One relocation of
approximately 1.6 miles of its main track. construction of Buffalo Bayou Bridge
and interstate Highway 10 Bridge adjacent to its East Main. The $14.8 million
work order provided for the construction of 1.2 miles of track north along the
Southern Pacific main line from Tower 26 to Collingsworth. This alignment
retired Quitman and Collingsworth Streets rail crossings, benefiting both HBT
and Southern Pacific. Phase Two design, plans and specifications were begun.

Supervised $11 million projects to relay the main line from MP 0.00 at Belt
Tunction to the north end of Market Street at MP 6.00. Tracks were constructed of
115# to 133# continuous welded rail. All turnouts were standardized to control
inventory and reduce expenditures.

Innovative utilization of Trackmaster/Dowty Retarders in a large portion of the
classification yard, the first time in the industry retarders were used to prevent




Financial

rollout as well as to control switching speeds. The improvement raised switching
speeds while preventing damage to material in cars thereby reducing potential
claims.

Installation of state-of-the-art Automatic Equipment Identification (AEI) system
to replace video camera system.

Developed and implemented successful safety policies and programs such as the
Safety Hot Line, Save-A-Back, Pro-Back and other ergonomic health and safety
programs. All were under continuous scrutiny to promote greater employee
health knowledge and create involvement in a safe work place through swift
reporting of conditions needing prompt attention. As a result of these efforts,
during a 17-year period from 1978 to 1995, HBT won 11 Harrimans and
experience only one fatality.

Iniproved operating standards over a five-year period. For example, hourly
production increased 21% while detention time was reduced 39%, an all time low.

Initiated total computerized hardware augmentation and software development for
both professional and support staffs - including the establishment of an electronic
mail system.

While president, I reduced payroll fron. 1270 people to 480.

Analyzed HBT's tax structure and corrected tax problems, reducing tax liability
b_\ 25%.

Lowered property tax evaluation from $3.3 million to $1.6 million, significantly
enhancing profit contribution.

Updated lease agreements, while initiating a systematic contract monitoring
procedure leading to approximately $600,000 in incremental new business.
Successfully located 30 new customers along HBT's tracks while retaining and
increasing existing business.




Personnel

Led the effort to change crew allocations from five-man crews to foreman-only
crew size, increasing operational efficiency and contributing to the growth and
profitability of sharcholders. Established 18 foreman-only jobs.

Administered and personally implemented a goal-oriented management system.
Implemented use of software that generated an increase in capabilities of 15% and
overtime decrease of 32%, reducing labor costs by almost $200,000.

INDUSTRY EXPERIENCE Rt e
Throughout my career, I have consistently demonstrated bottom-line orientation by
implementing cost reductions and improving company performance. A turnaround specialist,
during my 14 years with Houston Belt & Terminal Railway, I established precedent-setting
records in quality, customer service and cooperation among railroads to further the industry’s
seamless transportation system. I planned and executed a five-year improvement plan leading to
increase capacity, new business development, improved scheduling and significantly reduced
operating expenses. With company goals a priority, | exhibited excellent communications skills
while overseeing all personnel functions, including union negotiations to implement foreman-
only train crews.

HBT originally recruited me in 1978 for the position for assistant general manager.
While being groomed for the presidency, I was responsible for turning around the safety program

and conselidating existing operations. In this capacity, | strengthened HBT's safety record to
such a degree that the company received the industry’s highest safety award for ten consecutive
years. Prior to this. HBT's experience was one of the worst in the industry with claims payouts
in the millions. 1 also managed personnel consolidation, utilizing closed circuit television and
computer software developed in house. This $800,000 project paid for itself in 14 months.

In 1964, T joined Missouri Pacific Railroad, prior to its merger with Union Pacific, one of the top
five companies in the industry in miles operated and revenues. Initially a management trainee, |
progress through the ranks in increasingly responsible positions. Before joining HBT, | was
assistant to the vice president of operations at corporate headquarters.

EDUCATION/PERSONAL

[n addition to my B.S. degree, which I received in 1964 from Fort Hayes State college, 1 pursued
post graduate studies at the Harvard Business School and Northwestern University. Through the
vears, I have maintained state-of--the-art competency through workshops and seminars.

INDUSTRY MEMBERSHIP ACTIVITIES
['axpayers Research Councii

I'eias City Chamber of Commerce

['exas Port Association

Gulf Port Association

Association of American Port Authorities

I'he Transportation Club of Houston




Council of Logistics Management
Texas Transportation Institute
Southwest Shippers Advisory Board
Houston Chamber of Commerce
Central Houston, Inc.

Downtown Houston Association

HONORARY POSITIONS, AWARD AND RELATED INTERESTS
Board of Directors, Merchants Bank

Board of Directors, Texas City Chamber of Commerce
Member, Board of Directors, Transportation Club of Houston, Present

President, Transportation Club of Houston, 1993-1994

First Vice President, Transportation Club of Houston, 1992-1993

Second Vice President, Transportation Club of Houston, 1991-1992

Person of the Year, Transportation Club International,. 1993

Member, Board of Directors, Buffalo Bayou Partnership. Present

Author of articles in Industrial Engineering News and HBT’s in-house journal, The Belt.




STATE OF TEXAS

COUNTY OF HARRIS

[, Harlan Ritter, being first duly sworn, upon my oath state that I have
read the foregoing statement and the contents thereof are true and correct as

stated.

Harlan

Subscribed and sworn to before me this 26 day of March, 1998,

Notary Public
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My Commission Expires: /-' /7’74 :
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33568

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND
THE KANSAS CITY SOUTHERN RAILWAY COMPANY FOR
EXEMPTION FROM 49 U.S.C. § 10901 TO CONSTRUCT AND OPERATE
A RAIL LINE BETWEEN ROSENBERG AND VICTORIA, TEXAS

COME NOW The Texas Mexican Railway Company (hereinafter “Tex Mex™) and the
Kansas City Southern Railway Company (hereinafter "KCS") and pursuant to 49 U.S.C. § 10502
hereby petition the Surface Transportation Board (hereinafter the "Board" or "STB”) for an
exemption from the prior approval requirements of 49 U.S.C. § 10901, to be granted to Tex Mex,

for the proposed reconstruction/rehabilitation and subsequent operation of approximately eighty-

eight (88) miles of line by Tex Mex. The line begins at approximately Milepost 0.0 in

Rosenberg, Texas and proceeds in a southern and westerly direction to approximately Milepost
87.8 near Victoria, Texas. Tex Mex and KCS acknowledge that the requested exemption from
prior approval requirements o § 10901 does not amount to an exemption from the environmental
review to be conducted under the National Environmental Policy Act and the Board's

regulations

Southern Pacific Lines (“SP™) was granted an exemption to abandon the Rosenberg to
Wharton portion of this line beginning at Milepost 2.5. As a result, SP retained the stub end at
Rosenberg. In a later abandonment proceeding, which included the Wharton to Victoria portion,
SP also retained the stub end at Victoria. Recently, Union Pacific indicated its willingness to sell
its remaining interest in the Iine between Milepost 0.0 in Rosenberg to approximately Milepost
85 8. near Victoria. Then UP would grant rights for Tex Mex to operate over the approximate 4
remaining miles between Milepost 85.8 to Milepost 89.8 in Victoria. Depending on the ortcome
of the negotiations between the parties, Tex Mex and KCS are requesting that Tex Mex be
granting authority to operate and/or purchase the stub end portions as applicable.




Pursuant to the Board's regulations at 49 C.F.R. § 1105.10(d), counsel requested approval

from the STB's Section of Environmental Analysis ("SEA") on March 6, 1998 to retain a third-

party consultant to work under the supervision and direction of SEA in order to prepare the

appropriate environmental documentation. This request was granted on March 18, 1998.

STATEMENT OF FACTS

Tex Mex is a class II carrier which operates approximately 157 miles of line between the
Mexican border at Laredo, Texas and Corpus Christi, Texas, with a connection to the UP’s
Brownsville Subdivision at Robstown, Texas. It operates between Robstown and Houston,
Texas and between Houston and Beaumont, Texas over UP’s rail lines pursuant to trackage
rights granted as a condition in the UP/SP controi proceeding. Those trackage rights were
granted to enable Tex Mex to connect with KCS in Beaumont and, through the connection with
KCS, to provide an effective competitive alternative to UP/SP for rail traffic between the United
States and Mexico. Tex Mex's trackage rights between Robstown and Houston, however, are
over a quite circuitous, 289 mile route through Placedo, Victoria, ard Flatonia, Texas. Tex Mex
also operates over terminal trackage rights on the tracks of the Houston Belt & Terminal
Railroad Company (“HBT") in Houston, Texas. Tex Mex has the right to serve shippers located
in Housto.1 on the PTRA and the HBT. Its right to so serve Houston shippers is restricted to
traffic having a prior or subsequent move across Tex Mex's line between Corpus Christi and
Laredo. Texas.

KCS is a class I carrier which operates approximately 2,913 route miles of line in the
Midwest and Gulf Coast including lines in the states of Alabama, Arkansas, Kansas, Louisiana,
Mississippi. Missouri, Oklahoma, Tennessee, and Texas. In addition, KCS also serves, via

trackage rights, haulage rights and/or other arrangements in Nebraska, Illinois and lowa. KCS




has 381 miles of track in the state of Texas. KCS’ parent company, Kansas City Southern

Industries Inc. owns 49% of Tex Mex’s parent company Mexrail, Inc.

By this petition Tex Mex and KCS seek to provide more infrastructure to the Houston

area and an alternative to the circuitous trackage rights route over UP lines via Flatonia currently
utilized by Tex Mex. KCS has a direct and vital interest in the project not only because of
Kansas City Southern Industries’ investment in Tex Mex but also because of KCS’s interest in
improving the efficiency and competitive effectiveness of the route by which KCS and Tex Mex
together compete with UP for traffic in furtherance of the Board’s purpose in granting the
trackage rights to Tex Mex.

The subject rail line was previously granted abandonment authority by the Board’s
predecessor, the Interstate Commerce Committee, to Southern Pacific (hereinafter “SP™) in two
proceedings. In Southern Pacific Transportation Company -- Abandonment Exemption -- In
Jackson, Victoria and Wharton Counties, TX, Docket No. AB 12 (Sub-No. 162X) (ICC served
Nov. 1, 1993), a notice of exemption was published for SP’s abandonment of the 62 mile portion
of the Wharton Branch between Milepost 25.8, near Wharton rail station and Milepost 87.8, near
Victonia rail station. In Southern Pacific Transportation Company -- Abandonment Exemption —
In Fort Bend and Wharton Counties, TX, Docket No. AB 12 (Sub-No. 166X) (ICC served March
8, 1995). SP was granted an exemption to abandon certain rail lines including the 23.3 mile
portion calied the Wharton segment extending between Milepost 2.5, west of rail station
McHattie to Milepost 25.8, west of and including the Wharton rail station.

The total rail line proposed to be constructed, rehabilitated and/or reactivated for service
will be approximately eighty-eight (88) miles in length between Rosenberg and Victoria, Texas.

See Map on next page. For the most part, the line will be reconstructed on an existing rail bed.




However, approximately 25.8 miles of line from Rosenberg to near Wharton and approximately

4 miles from Victoria heading north still has the track in place and will only require
rehabilitation leaving approximately fifty-eight (58) miles to be fully reconstructed on the
existing rail bed. Furthermore, for the most part the bridges and trustles along the line remain in
place. As aresult, Tex Mex and KCS estimate that the cost for reconstruction, rehabilitation and
purchase of necessary right of way will cost approximately $66 million. See attached Verified
Statement of David W. Brookings and David M. Lewis (hereinafter “V.S. Brookings” and “V.S.
Lewis™) for further details on the cost of reconstruction of the Rosenberg to Victoria line.

Tex Mex will be responsible for the construction and/or rehabilitation of the entire
proposed rail line. Tex Mex estimates that it will take approximately nine (9) months to
complete the engineering, procurement and construction of the rail line proposed herein after the
right of way is procured. See V.S. Brookings and V.S. Lewis. In addition, Tex Mex proposes to
begin operations over this line within one year after the construction authority is granted,
including the appropriate environmental review. Most importantly, the 88 mile Rosenberg to
Victoria line will provide a new and needed infrastructure alternative to the approximately 160
mile route Tex Mex is currently compelled to use from Rosenberg to Victoria via the Flatonia
route. Unquestionably, the construction and reactivation of service over the entire Rosenberg to
Victoria line, in the most expedient manner possible, is in the best interest of all concerned.

Once operations begin on the Rosenberg to Victoria line, Tex Mex will not operate on
L'P’s heavily congested Glidden subdivision (part of the Sunset Route) between Tower 17 in
Rosenberg and Flatonia, Texas, a distance of 83.7 miles. Importantly, the r-moval of Tex Mex
from the 83.7 mile portion of the Sunsct Route will remove freight trains from the congested

Amtrak route. In addition, a.ter operations begin on the Rosenberg to Victoria line, Tex Mex
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will not operate on UP’s Brownsville subdivision between Houston and Placedo via Algoa,

Texas. See Joint Petition of the Texas Mexican Railway Company and the Kansas City Southern
Railway Company for Imposition of Additional Remedial Conditions Pursuant to the Board’s
Oversight Jurisdiction, F.D. N . 32760 (Sub No. 21), TM-7/KCS-7 (hereinafter “TM-7/KCS-7");
Verified Statement of Patrick L. Watts at 179 (hereinafter “V.S. Watts”). Currently, Tex Mex
operates 2 scheduled trains per day between Laredo and Beaumont via the Flatonia route South
of Houston. If the Board approves and authorizes the Tex Mex/KCS plan for additional remedial
conditions, and once operations commence on the Rosenberg to Victoria line, Tex Mex projects
that 4 additional daily Tex Mex trains will operate between Laredo and Beaumont and one
additionai train will operate over the Rosenberg to Victoria line for local traffic. These
calculations place the projections for traffic over the Rosenberg to Victoria line at 7 trains per
day. For additional details on the current and post-Tex Mex/KCS proposed operations, see V.S.

Watts, Operating Plan at Attachment 1.

DISCUSSION

Tex Mex projects to invest approximately $66 million in the Rosenberg to Victoria
reconstruction project as part of its desire and affirmative actions to provide additional
infrastructure and a more competitive alternative route to the current rail transportation service
provided over the highly congested and circuitous route via Flatonia. Furthermore, the
construction authority sought herein, combined with the additional remedial conditions sought in
the fuil evidentiary submission, will enable Tex Mex to effectively compete with UP in the
Houston, Laredo and NAFTA markets. Importantly, in order for Tex Mex to make an
mvestment of nearly $66 million in expanding capacity by reconstructing the Rosenberg to

Victoria line, Tex Mex must realize at least a $7.1 million increase in operating income to




support an investment that large. See TM-7/KCS-7, V.S. Joseph J. Plaistow at 129 (hereinafter

“V S. Plaistow). Tex Mex desires to make these capital investments in Houston and UP has
indicated its acquiescence to the project. Nevertheless Tex Mex needs the lifting of the Houston
traffic restriction and the additional remedial conditions in order to make this needed investment.
See V.S. Plaistow at 128.

THE LEGAL STANDARDS UNDER 49 U.S.C. § 10502 FOR AN EXEMPTION

FROM THE REQUIREMENTS OF 49 U.S.C. § 10901 FOR THE

CONSTRUCTION AND OPERATION OF THIS RAIL LINE HAVE BEEN MET

Under 49 U.S.C. § 10901, construction of a new line of railroad by a rail carrier requires
prior Board approval. However, under 49 U.S.C. § 10502, the Board must exempt such
construction from regulation if it finds that: (1) continued regulation is not necessary to carry out
the rail transportation policy of 49 U.S.C. § 10101a; and (2) either (a) the transaction or service is
of limited scope. or (b) the application of a provision of the Interstate Commerce Act is not
needed to protect shippers from the abuse of market power.

The construction of this rail line is the type of transaction for which the exemption
provision of the Staggers Act'” was designed. The exemption provision was considered an
important cornerstone of the legislation. American Trucking Association v. ICC., 656 F.2d 1115,
1119 (5th Cir. 1981). As President Carter stated upon signing the Staggers Act into law, the Act
"strips away needless and costly regulations in favor of market forces, competitive market forces,
whenever possible.” 16 Weekly Comp. President Doc. 2225-26 (Oct. 14, 1980). The Court in
imerican Trucking at 1119 cited the affirmative use of § 10502 to exempt transactions, quoting

from legislative history that "the Commission is charged with the responsibility of actively

Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat. 1897 (1980).




pursuing exemptions for transportation and service that comply with the section's standards."

The Board is further charged with remioving "as many as possible of the Commission's
restrictions . . . ." H.R. Rep. No. 1430, 96th Cong., 2d Sess. at 105 (1980). As explained in
detail below, the rail line proposed herein complies with § 10502 and, accordingly, should be
exempted from the br..densome filing requirements of obtaining Board approval under § 10961.

1. An Exemption will Promote The Rail Transportation Policy

Regulation of the reconstruction and operation of this approximately eighty-eight (88)
mile rail line ‘s not necessary to carry out the rail transportation policy expressed in 49 U.S.C.
§ 10101a. Currently, Tex Mex is prevented from providing efficient and economic ratl
transportation service into and out of Houston and Laredo because of the Houston traffic
restriction and UP’s congestion problems. Specifically, Tex Mex’s current operating ratio for the
3" quarter of 1997 was 113% and Tex Mex experienced operating losses of $1,193,000 for 1997.
See V.S. Plaistow at 128, This is not a sustainable operating ratio. However, with the
construction of the proposed new rail line and the grant of the other requested additional
remedial conditions, Tex Mex will be capabie of providing transportation service .. 1 the
Houston, Laredo and NAFTA markets on an efficient and economical basis. The proposed rail
line to be reconstructed between Rosenberg and Victoria is an integral part of the Tex Mex/KCS
pian which will finaily permit Tex Mex and KCS together to effectively compete with UP in
order to retain and to increase their respective shares of the transportation service provided to and
from the Houston, Laredo and NAFTA markets.

Granting an exemption, instead of requiring burdensome regulation, will promote the rail
transportation policy as expressed in 49 U.S.C. § 10101a. Specifically, the transportation

policies which will be promoted by the issuance of a construction exemption are as follows:




To allow, to the maximum extent possible, competition and the demand for services to
establish reasonable rates for transportation by rail [1010%a(1)];

To minimize the need for Federal regulatory control over the rail transportation system
and to require fair and expeditious regulatory decisions when regulation is required
[10101a(2)]:

To promote a safe and efficient rail transportation system by allowing rail carriers to earn
adequate revenues [101011(3)];

To ensure the development and continuation of a sound rail transportation system with
effective competition among rail carriers to meet the needs of the public [1010la(4)];

To foster sound economic conditions in transportation and to ensure effective competition
and coordination between rail carriers and other modes [1010la(5)];

To reduce regulatory barriers to entry into the industry [1010la(7)];
To encourage honest and efficient management of rail roads [10101a(9)]; and

To provide for the expeditious handling and resolution of all proceedings required or
permitted to be brought under this part [10101a(15)].

First, the reconstruction and reactivation of the Rosenberg to Victoria rail line will foster
competition among rail carriers [10101a(5)], ensure the development of a sound rail
transportation system [10101a(4)], and allow the competition and the demand for Tex Mex and
KCS service. rather than federal regulation, to govern the level of rates for transportation service
in the Houston, Laredo and NAFTA markets [10101a(1)]. Authorizing Tex Mex to reconstruct
the rail line and reactivate rail service on the Rosenberg to Victoria line, will put the former SP
rail l'ne back into service in an area which nationally has been declared in need of added
infrastructure and capacity. In addition, ** ¢ reconstruction of the Rosenberg to Victoria line,
combined with the other additional remedial conditions requested, will enhance the ability of Tex
Mex and KCS together to provide an effective competitive alternative to Texas and NAFTA

shippers. The Board expects the Tex Mex to provide an effective competitive alternative in the




important Laredo to United States market. Therefore, the Board should approve the acquisition

of the Tex Mex owned and non-circuitous route from Rcosenberg to Victoria with unrestricted
traffic solicitation ability in Houston. See TM-7/KCS-7; Verified Statement of George C.
Woodward.

Second, by granting an exemption for this construction project, the Board will be
minimizing the need for federal regulatory control over the rail transportation system [10101a(2)]
and reducing the regulatory barriers to entry into the rail industry [10101a(7)]. As the Board has
stated, the potential tor new entry cceasionally may increase the bargaining power of (1) shippers
that might otherwise be captive, and (2) carriers seeking to provide service through "competitive
access" to a shipper not located directly on their lines. Class Exemption for Rail Construction
Under 49 U.S.C. 10901, Ex Parte No. 392 (Sub-No. 3), (ICC served May 29, 1987), renoticed in
Class Exemption for the Construction of Connecting Track Under 49 U.S.C. 10901, Ex Parte No.
392 (Sub-No. 2) and Class Exemption for Rail Construction Under 49 U.S.C. 10991, Ex Parte
No. 392 (Sub-No. 3), (ICC served September 15, 1992). Accordingly, the Board should
carefully scrutinize any arguments which are purposefully designed to erect barriers to entry and
deny the benefits of competition,

Third, this construction exemption will promote sate and efficient rail transportation and
will enhance Tex Mex's ability to earn adequate revenues from i's transportation services
[10101a(3)], and encourage honest and efficient management of railroads [10101a(10)].
Additional detail and support of these policies of the Rail Transportation Policy can be found in
the Verified Statements of Joseph J. Plaistow, George Woodward, Patrick L. Watts, Michael H.
Rogers, Harlan Ritter, Paul L. Broussard, A W. Rees, Larry Fields, David W. Brookings, and

David M. Lewis. all but the last two submitted in TM-7/KCS-7.




Fourth, Tex Mex and KCS are requesting expedited consideration of this petition for

construction exempti~n which is also supported by the Rail Transportation Policy [10101a(2)

and 10101a(15)].

In conclusion, Board approval pursuant to 49 U.S.C. § 10901 is not necessary to carry out
the policies of the Rail Transportation Policy. In fact, to require such approval. by means other
than by exemption, with its attendant risk of delay and consequent failure, would be inconsistent
with the rail transportation policies articulated in § 10101a. Failure to grant the petition will
inhibit development of a sound transportation system, and promote inefficiencies contrary to the
Congressional intention that competition promotes efficiency, the keystone of the Staggers Act.

) The Transaction to be Exempted is Limited in Scope

The second test for exemption is stated in the alternative, i.e., the transaction is of limited
scope or regulation is not needed to protect shippers from the abuse of market power. The
transaction proposed herein is the reconstruction and/or reactivation of a rail line approximately
ninety (90) miles in length. As stated above, the line will be reconstrucied on an existing rail bed
and includes approximately 30 miles of track and most bridges and trestles still in place. This 30
miles of track, as well as the bridges and trestles, will be rehabilitated to FRA Class 4 track
standards. V.S. Brookings at 294. This leaves approximately 60 miles of track to be fully
reconstructed and brought up to FRA Class 4 track standards. /d.  Under Beard precedent,
applying § 10505(¢a) in analogous circumstances, Tex Mex and KCS assert that the current
transaction is of limited scope. See, The Elk River Railroad, Inc., -- Construction and Operation
Exemption — Clay and Kanawha Counties, WV, Finance Docket No. 31989, (ICC served May 21,
1992) (A proposed construction project of 30 miles on an existing roadbed in a single state was

found to be limited in scope). See also Ozark Mountain Railroad —~ Construction Exemption,




Finance Docket No. 32204, (ICC served Feb. 10, 1993) where the Commission found that the 75

mile construction project met the section 10505 [now section 10502] exemption criteria as a

threshold matter."’

Most importantly, Tex Mex and KCS believe that the construction of the rail line
proposed herein is of limited scope because it involves the reconstruction and reactivation of a
previously abandoned rail line on an existing rail bed and includes almost 30 miles of track, as
well as bridges and trussels still in place. Additionally, as shown on the attached map which
follows this page, the proposed rail line is to be located within a fairly limited and defined
geographic region of Texas. As a result of the limited construction area and the fact that the rail
bed has been previously disturbed, there will be only minor impacts resulting from construction
of the rail line. Accordingly, Tex Mex and KCS respectfully submit that these facts support a
finding that the proposed construction is limited in scope.

Regulation is Not Needed to Protect Shippers fr »_the Abuse of
Market Power

Because the transaction is limited in scope, the Board is not required to make a finding
that regulation is not riecessary in order to protect shippers from the abuse of market power.
Nonetheless. such a finding can be made. And in the event that the Board does not find that the
transaction 1s mited in scope, the Board must find that regulation is not needed to protect

shippers from the abuse of market power. In fact, the reconstruction of the Rosenberg to Victoria

Tex Mex and K €S acknowledge that the Ozark proceeding ran into various other
problems which ultimately warranted more detailed scrutiny than an exemption affords.
Nevertheless., the threshold as determined in Ozark has been met here. More importantly, since
this construction exemption is being filed as pari of a larger evidentiary submission for additional
remedial conditions, a plethora of detail has already been provided to the Board.




rail line is designed to introduce and enhance rail competition in the delivery of products in

Texas and the NAFTA market.

By enhancing competition between rail carriers, regulation is not needed to protect
shippers from the abuse of market power since market power results from the lack of
competition, whereas the proposed project here is designed to increase competition. The test of
abuse of market power was included in § 10502 in order to assess whether deregulation could
result in harm to shippers who lack competitive aiternatives. In this case, the construction of the
rail line will avoid harm to shippers since the construction will enhance competition and ensure
the long term viability of Tex Mex. As just one example, in a March 19, 1998 statement'® by
Shell Chemical Company (“Shell”), Shell states that “[W]e believe that establishment of the Tex
Mex as a permanent presence in the Houston market will be an important contribution to the
efforts to address the long term needs of Houston shippers.” Importantly, Shell has utilized the
Tex Mex under the Board’s emergency service order and would like to have the right to use Tex
Mex permanently. As such, Shell supports the Board’s granting Tex Mex authority to
reconstruct the Rosenberg to Victoria line in order to increase capacity and improve efficiency

for Tex Mex movements which will enhance rail competition.

B. THE EXEMPTION TO CONSTRUCT SHOULD BE EFFECTIVE ON
COMPLETION OF THE BOARD'S ENVIRONMENTAL ANALYSIS

Tex Mex and KCS propose that the Board grant the requested exemption authority to Tex
Mex subject to completion of the environmental review. Tex Mex and KCS understand the need

of the Board to give appropriate consideration to the exemption sought herein. Tex Mex and

A copy of the Shell statement 1s included in TM-7/KCS-7 along with copies of numerous
other shipper letters in support of the Tex Mex/KCS plan received to date.




KCS also recognize the requirements set forth in the regulations at 49 C.F.R. § 1105 for the

Board to undertake an independent environmental evaluation in connection with the construction
exemption. As stated supra, Tex Mex and KCS have consulted with the SEA with respect to t':2
proposed environmental analysis to be prepared by the third-party consultant. The

environmental review will be completed as soon as feasible.

Tex Mex and KCS submit that the issuance of the construction exemption at this time
with the effective date to coincide with the completion of the Board's environmeni ! review is in
accord with the law. See /linois Commerce Commission v. Interstate Commerce Commission,
848 F.2d 1246 (D.C. Cir. 1988); Chicago and North Western Transportation Company --
Construction and Operation Exemption-- City of Superior, Douglas County, W1, Finance Docket
No. 32433 (ICC served May 11, 1994); Burlington Northern Railroad Company -- Construction
and Operation Exemption -- Macon and Randolph Counties, Missouri, 9 1.C.C.2d 1161 (1993);
Southern Gulf Railway Company -- Consiruction Exemption -- In Calcasieu Parish, LA, Finance
Docket 32321 (ICC served September 9, 1993); Aroostock Valley Railroad Company--
Construction Exemption--Aroostock, County, ME, Finance Docket No. 32030 (ICC served April
28, 1992); Sioux & Western Railroad Company--Construction Exemption--Charles County, MO.,
Finance Docket No. 32016 (ICC served March 25, 1992); Joppa and Eastern Railroad Co. -
Construction Exemption - Joppa, 1l., Finance Docket No. 31656 (1CC served July 5, 1990);
Southern Electric Generating Company -- Petition for Exemption -- Construction of a Rail Line
in Shelby County, Alabama, Finance Docket No. 31498 (ICC served September 19, 1989); and
Lowisville & Jefferson Riverport Authority and CSX Transportation, Inc. -- In Jefferson City,

Ky . Finance Docket No. 31136 (1CC served December 22, 1987).




EXPEDITED CONSIDERATION REQUESTED

Tex Mex and KCS respectfully request the Board to issue an order exempting the

construction of the rail line proposed herein as expeditiously as possible. Tex Mex and KCS
respectfully urge the Board to issue an order exempting the construction proposed herein as soon as
feasible, but delay its effective date until the Board has completed its environmental evaluation,
CONCLUSION

For the foregoing reasons Tex Mex and KCS respectfully request the Board to issue a
construction exemption sought herein for the for Tex Mex to reconstn:ct and reactive the
Rosenberg to Victoria line, as expeditiously as possible, with the effective date to coincide with the
completion by the Board of its environmental review.

Respectfully submitted,

Richard P. Bruening

Robert K. Dreiling

114 West 11th Street

Kansas City, Missouri 64105
Tel: (816) 983-1392

Fax: (816) 983-1227
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33568

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND
THE KANSAS CITY SOUTHERN RAILWAY COMPANY FOR
EXEMPTION FROM 49 U.S.C. § 10901 TO CONSTRUCT AND OPERATE
A RAIL LINE BETWEEN ROSENBERG AND VICTORIA, TEXAS

VERIFIED STATEMENT
OF
DAVID W. BROOKINGS
My name is David W. Brookings and I am Vice President and Executive Representative

of Kansas City Southern Lines. Inc.. the immediate parent company of The Kansas City Southern

Railway Company (“KCS™). My business address is 114 West 11" Street, Kansas City, Missouri

64105. In my capac.ty, I provide expert engineering consultation to the railroad subsidiaries of
Kansas City Southern Lines, Inc. I have held my current position since September, 1996. Prior
to being appointed to my current position, I served as KCS’ Vice President and Chief Engineer.
[n all, I have been employed by KCS, and now its parent, in railroad engincering jobs for mo:e
than twenty-five years, starting as a Bridge Enginecr in September, 1972, an Engineer of Track
between 1985 and 1986, Chief Engineer from 1986 to 1992, and Vice President and Chief
Engineer between 1992 and 1996. In these capacities, | have had sigrificant expenznce with the
design, layout, and construction of railroad lines and the rebuilding and rehabilitation of lines.
When KCS acquired the MidSouth railroads in 1993, I was responsible for the planning and
implementation of a significant upgrading of MidSouth’s iine between Shreveport, Louisiana and

Mernidian, Mississippi to create a competitive rail link for traffic to and from the Southeastern




United States. I also was involved in due diligence leading to purchase by KCS’ indirect parent,

Kansas City Southern Industries, Inc. (“KCSI™). and its partner, Transportacion Maritima

Mexicana, of the privatized Northeast Rail Line in Mexico (“TFM™). Since the acquisition of
TFM’s line, ! have provided professional consultation with respect to rehabilitation and
maintenance of way on its lines. All of this work has required my develepment of projected
costs of construction and rehabilitation of rail lines, for both budgetary and financing purposes.

I graduated in 1972 from Louisiana Tech Umiversity with a Bachelor of Science Degree
in Civil Engineering. | am registered as a Professional Engineer in the states of Missouri and
Louisiana. My professional affiliations include the American Society of Civil Engineers and the
American Railway Engineering and Maintenance-of-Way Association. | have submitted
previous testimony, through verified statements, to the Interstate Commerce Commission in
Finance Docket No. 32000, Rio Grande Industries, Inc., et al. — Control — Southern Pacific
Transportation Company, and in Finance Docket No. 32167, Kansas City Southern Industries,
Inc., et al. — Control — MidSouth Corporation, et al.

My purpose in this Verified Statement is to set forth my expert estimate of the costs
relating to the reconstruction/rehabilitation of the SP’s old Wharton Branch line, running
between Rosenberg, Texas ard Victoria, Texas. I was asked to develop these cost estimates as
evidence supporting the “Joint Petition of the Texas Mexican Railway Company and The Kansas
City Southern Railway Company for Imposition of Additional Remedial Conditions Pursuant to the
Board's Retained Oversight Jurisdiction”™ (TM-5, KCS-5, filed February 12, 1998, in Finance
Docket No. 32760 (Sub-No. 21), hereafter referred to as the “Joint Petition™). This Verified

Statement is offered in support of that Joint Petition. | have not included in my estimates the cost




of acquiring the right of way of the line. I understand that that evidence is being provided by

annther witness.

As preparation for my cost estimate, I physically inspected the line in question. In my
inspection, I looked at the state of repair of the line where it was still in place and, where it had
been removed. 1 examined the state of the road bed with an eye to necessary grading and
vegetation removal an' fill that might be required to accommodate a rebuilt line. Because the
line which has been removed was in place as recently as 1996, I found that only minimal
earthwork is required. Of course, new ballast would need to be applied, but that is true of the
entire line. I also looked at grade crossings to determine their likely need for replacement or
repair. In most cases the public grade crossings will need to be rebuilt and the appropriate
signag= or grade crossing warning protection installed.

The reconstruction/reh~bilitation of the 88-mile former Southern Pacific line between
Rosenberg, Texas and Victoria, Texas would be performed by railroad track contractor(s). 1
anticipated that this rail line, which is predominantly tangent and level will be reconstructed to
FRA Class 4 ttack standards to allow for 9 MPH freight train speeds. The track structure will
consist of 88 miles of continuous welded rail on timber ties and crushed stone ballast.
Approximately 300,900 tons of ballast will be required. The rail will be new 136-pound rail,
welded with electric flash butt welds into quarter-mile strings and field welded together. The
289.250 timber ties will be 77 x 97 x 9°-0” creosoted oak or hardwood ties spaced on 19-1/2"
centers and the stone pallast will be graded between 1% and %”. Material for the subballast
will be screened for particle sizes of 2™ and under. Finally, I have included an estimate of the

cost of mstalling CTC signalizatior on the lire.




Once the track is in service, it is anticipated that four (4) maintenance personnel would

perform required repairs and inspections. One supervisory personnel would perform track

spections and grade crossing protection inspections, while a 3-man section gang would perform
all necessary maintenance functions. The annual operating expenses for maintenance activities is
estimated to be $355 000

The estimated reconstruction/rehabilitation cost of the 88-mile segment from Rosenberg
to Victoria, exclusive of the right-of-way cost, is $57.5 million. Total construction timc will be 6

t0 9 this. depending on weather conditions.




VERIFICATION

STATE OF MISSOURI

COUNTY OF JACKSON

I. David W. Brookings. being first duly sworn, upon my oath state that |

have read the foregoing statement and the contents thereof are true and correct as stated.
7
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David W. Brookings /
i

o | N2 :
Subscribed and sworn to betore me this 25’ day of March. 1998.

L(X L i : ]Z)/wa —

Nyfthry Public

My Commission Expires:
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EXEMPTION FROM 49 U.S.C. § 10901 TO CONSTRUCT AND OPERATE
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 33568

JOINT PET!TION OF THE TEXAS MEXICAN RAILWAY COMPANY AND
THE KANSAS CITY SOUTHERN RAILWAY COMPANY FOR
EXEMPTION FROM 49 U.S.C. § 10901 TO CONSTRUCT AND OPERATF
A RAIL LINE BETWEEN ROSENBERG AND VICTORIA, TEXAS

VERIFIED STATEMENT
OF
DAVID M. LEWIS

My name is David M. Lewis. [ am a Texas state certified real estate appraiser and
consultant. My business address is 952 Echo Lane, Suite 315, Houston. l'exas. I have more
than 35 years experience in real estate appraising. I have provided expert consultation on real
estate values for a variety of purposes, including litigation and. specifically, condemnation
actions. | have served as a consultant and an expert witness in over 500 condemnation cases.
My experier.ce and qualifications are more fully set forth in the Appendix to this statement.

[ was asked by an attorney retained by The Kansas City Southern Railway Company
(“KCS") and the Texas Mexican Railway Company (“Tex Mex”) to provide an estimate of

‘he acquisition costs that KCS and Tex Mex would have to incur if they were to acquire the

Southern Pacific Transportation Company 100 foot right-of-way' extending between
p pany g B g

Rosenberg and Victoria, Texas, a distance of approximately ninety (90) miles.

Although the right-of-way 1s generally 100 foot in width, at certain points the right-of-
way 1s a greatcr width to accommodate such adjunct rail structures as depot buildings and
passing storage tracke.




I have determined that the right-of-way to be acquired consists of approximately

1.200 total acres. I have based my estimate of the land cost upon comparable land sales

activity in the vicinity of the railroad route. The railroad right-of-way is situated in the

counties of Fort Bend, Wharton, Jackson, and Victoria, Texas. I have obtained records of
sales of comparable properties within the 1- °t five (5) years in these areas. From these
comparable sales, | have determined the purchase price per acre. [ then applied that
calculated per acre price to the total acres in each comparable right-of-way parcel to
determine an estimated price. | have based my estimated costs for title opinions, surveys,
legal expenses, expert witness fees, and couit costs upon my many years of experience in
providing consulting and opinion testimons in more than 500 condemnation cases.

The total estimated cost for the eit.re right-of-way acquisition is $8,000,000.00,




David M. Lewis, CRE, MAI, SRA

Biographic Data

David M. Lewis is a state certified (Certification No. TX-1321307-G [exp. 6-30-99]) real
estate appraiser and consultant, headquartered at 952 Echo Lane, Suite 315, Houston,
Harris County, Texas. Born in Houston, Texas in 1937, Mr. Lewis attended public
schools before entering the University of Houston and graduating with a business degree,
majoring in real estatc economics and finance, in 1958. He served in the US Army
Infantry upon graduation.

Emplovment

While attending college, Lewis worked part-tinie as a real estate broker for his father.
Upon leaving the armed services with an honorable discharge, he was employed by the
Federal Housing Administration serving 18 months as a staff appraiser. In 1962, Mr.
Lewis started his own valuation and consulting practice, which he has headed for the Jast
35 years.

Scope of Professional Assignments

Mr. Lewis’ consulting assignments have included acquisitions/dispositions, asset
management, development/redevelopment, expert witness, facilities planning,

financing/joint ventures, investment analysis, land assembly, lease negotiation,
location/relocation analyses, management counseling, property management, real estate
valuation, economic feasibility, and market studies. His work aas involved all types of
real property, including but not limited to commercial, indus:rial, historical, and special
purpose.

From 1972 to 1975, Lewis served as a member of the City of Houston Planning
Commission.

Specific assignments of interest include acting as real estate consultant to Texas Eastern
Corporation (1974-76) in the acquisition of 36 square blocks in the Central Business
District of Houston, Texas and the leasing of 1i Houston Center, a one million square foot
office building. Lewis acted as coordinator betvveen engineering, marketing,
construction, and planning and headed the leasing team for both retail and office.

Mr. Lewis served from 1978 to 1980 as managing local consultant to the City of Houston
for the purpose of appraising the City of Houston (for ad valorem tax); over one million
parcels of property. Upon completion, Lewis served as a founding member of the Board
of Directors of the Harris County Appraisal District with ultimate responsibilities for the
appraisal of all properties in Harris County.




in 1992, Mr. Lewis acted as a consultart and headed the negotiating team for
Metropolitan Transit Authority (Metro) in the purchase of 158 miles of transportation
corridors from Southern Pacific Railroad Company.

In a 1993 address to the Section of Natural Resources, Energy and Environmental Law,
L:tigation, and Real Property of the American Bar Association, Lewis spoke on
“Environmental Considerations and the Elements of Valuc Affecting Real Property,”
including such concerns as remediation, cost to correct, reduced marketability and stigma.

Lewis has acted as development, transactional, valuation and market damage consultant
on such varied environmental questions as clay mining, pipelines, underground gas
storage, nesting bald eagles, endangered species, wetlands, asbestos, leakin~ “torage
tanks, air, soil, subsoil and ground water contamination, electromagnetic fields and
pelybutylene plumbing.

He has been qualified and testified as an expert witness in environmental lawsuits and
was quoted by Fortune Magazine's December 31, 1990 issue on damage by stigma

resulting from electromagnetic fields.

Professional Affiliations

Mr. Lewis is a member and past national governor and Gulf Coast chairman of the
American Society of Real Estate Counselors (CRE) and member and past President of the
Houston Chapter Appraisal Institute (MAIL, SRA). He is also a member of the National
Association Realtors, Texas Association of Realtors and the Houston Board of Realtors.
A former member of the Houston Archeological and Historical Commission.

Mr. Lewis’ interest in furthering real estate education has brought him to lecture on real
estate economics and valuation of both the University of Houston (1965 through 1978),
the American Instiute of Real Estate Appraisers, and the Society of Real Estate
Appraiser (1967 through 1982).

General Business Affiliations

M-ember American Society of Real Estate Counselors (CRE)
National: Communications (1982-813), Government
Affairs(1982-82), Member, Membership Development
Committee (present).
National Chairman, Chapter Activities Committee (1989-91)
Houston Chapter: Secretary/Treasurer (1988-89)
South Coast Chapter: Chairman (1990-91)
National: Member - Board of Governors (1992-94)




Member Appraisal Institute (MAI) (SRA)
Houston Chapter: President (1968), Secretary (1966)
Treasurer (1965), Director (1965-69)
National: National Education (1980), External Affairs (1981),
Professional Relations (1981), Regional Professional Standards
Panel of the Appraisal Institute (1990)

Member Houston Board of Realtors
Chairman of Education Committee (1975)

Member Texas Association of Realtors
Member National Association of Realtors
Associate Member Urban Land Institute

Co-Managing Partner Historical Re-Development of Majestic Theater,
Broadway style theater in San Antonio, Texas (1983-Present)

Member of the Board Small Business Development Corporation (1997-)
Founding Member of Board Harris County Appraisal District (1980-82)
Former Member of Board City of Houston Planning Commission, (1972-75)

Former Vice Chairman of the Board of First American Bank and Trust
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VERIFICATION

STATE OF TEXAS

COUNTY OF HARRIS

I, David M. Lewis, beiug first duly swom, upon my oath state thar |

have read the foregoing statement and the comients thereof are true and correct as

27

David M. Lewis

stated.

Subscribed and sworn te before me this 277 day of March. 1998.

My Compussion Expires. P VILLALPANDO ¢
; .f‘ Naxary Pubilc, Suse of Fexme N
My Commission Expes |8

JUNE 28, 1998
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

OVERSIGHT PROCEEDING

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND THE
KANSAS CITY SOUTHERN RAILWAY COMPANY FOR IMPOSITION OF

ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD’S RETAINED
OVERSIGHT JURISDICTION

SHIPPER AND

GOVERNMENTAL STATEMENTS
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AMERIPOL SYNPOL CORPORATION

Mr. Vernon A. Williams, Secretary
Surface Transportation Board
Suite 700 :

. 1925 K Sueet, N.W.

- Washington, DC

RE: Finance docket No. 32760 (Sub-No. 21), Union Pacific Corp., et al--Corjtrol & Merger -
b Southern Pacific Rail Corp,, et & Oversight Proceeding

Dear Secretary Williams:

I am writing on behalf of Ameripol Syapol Corporation to advise you of our
Mexican Railway Company's (Tex Mex) and Kansas City Southern Rail vsy
plan for the Houston area. Specifically, Ameripol Synpol supports neutral swi
dispatching in Houston as well as additional measures aimed at obtaining cffici
enhancement in Houston

Ameripo! Syr 2ol Corporation is a Delaware corporation with beadquarters | in Part Neches,
Texas. Along with its wholly owned suh-idianies, Engineered Carbons, Inc. Mallard Creek
Polymers, Ameripol Synpo. Corporation is the world's largest manufacturer of SBR synthetic
rubber and a major manufacturer of carbon black and SBR latex. Ameripol | Corporation
services a worldwide markzt with consolidated annual sales in the range of $550,000,000. Qur
customer: include many of the world's largest tire, industrial product and :
companies. We have five plants in Texas and North Carolina and employ
people. Our Port Neches, Texas plant has been producing synthetic rubber si
privately held corporation, we do not publish financial statement.

Qur production requirement includes 15-20 rail hopper cars of carbon black per month. Shipments
originate Laredo, Texas with final destination, Port Neches, Texas routed Tex Mex! Beaumont KCS.
We use Tex Mex/KCS for moving this trafTic out of Mexico and into and out of Hopston. Currently,
uansit time is 14 days. The Tex Mex/KCS service is essential (o our transportation needs. 1a
addition, the trackage rights granted to Tex Mex in the UP/SP merger are vital to{our operations.
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However, the act that there is no neutral dispatching or switching in Houston, ang the fact that Tex
Mex docs not have yard space o sufficient infrastructure, makes it impossible for| Tex Mex/KCS w
provide the integral service and competitive altematives weneed. The trackage rights granted 1o Tex
Mex need to be improved, changed and broadened and Tex Mex/KCS need tp be permitted w
increase their infrastructure in the Houston area so that Tex Mex/KCS can provide more efficient
and competitive rail service for our traffic. Importantly, Tex Mex/KCS has a commitment
of service for both big and sma!l skippers into ann out of the Mexican market. ional trade
routs such as Tex Mex/KCS's through south Texas be preserved and permitted to prosper

The current rail service crisis in south Texas is monumental, The Surface T riation Board
(Board) has rightfully recognized UP’s inability to solve the problem, ‘at least fn (he short term,
through the Board's implementation of their Cmergency Servics Orders. la even UP has
recently admitted publicly that its service in soutk Texas is not back 10 normal anid that UP will ro
longer attempt o predict when normal service will retum.

Our Company s been and continues to be hurt by UP's problems. We need morg than a short-teru
fix. We need a long-term solution to the service problems in south Texas. Ameripol Synpol
Corporation believes that the impiementation of the Tex Mex/KCS proposed plan for south Texas
which includes neutral switctiag and neutral dispatching in Houston, is essenti2! 10 a long-tenn
solution. In addition, we belicvc that Tex Mex and KCS must be permitted| 1o increase their
infrastructure in the Houston area i:: order to provide more efficient and wmpeuure rail service for
our traffic.

As a Texas shipper, we &lso understand the importance of ensuring the continued and expanding
growth in trade throughout the NAFTA comridor. [mportantly, we believe ensuring the
continuation of an effective competitive aliernative in soutk Texas is key to oyr success and the
competitive success of the United States in NAFTA trading. The Tex Mex/KCS proposed plan will
foster these goals.

1, Michael L. McClintock, state under penalty pf perjury that the foregoing is| true and correct.
Further, [ centify that | ain qualified to fils this statement on behalf of Ameripol Synpol Corporation,
executed on March, |7, 1998,

M. L. McClintoc !
Corporate Traffic Manager

WRBV:-MLM:Idr (801 1MLM. WPD)
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INTERNATIONAL

Maurch 10, 1998

Mr. Vernon A. Williams, Sccretary
Surface Trunsportation Board
Suite 700

1925 K Street N.W.

Washington, D.C. 20006

Re:  Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corp., et. al. -- Comirol &
Merger -- Southern Pacific Rall Corp., et. al. Oversight Proceeding

Dear Sccretary Williams:

| am writing on behalf of Axis International 1 advise you of our support for neutral switching and

acutral dispatching in fouston, as well as additiona! measures aimed at obtaining eficiency and
capacity enhancements in Houston

Axis International is a Houston-based NVOCC with primary trade lancs in Southeast Asia, tae Fus
Fast, and Australia. As such, much of the treight we haadle is moved via rail oat of Houston to the
West Coast. However, the rail service crisis in South Texas has caused considerable disruption 1n
the services Axis provides to its customers.

The Surface Tragsportation Board {*Board") has recognizsd UP's inability 0 solve its problems in
the short term with its implementation of its Fmergency Service Orders. However, UP cannot

predict when it will resume rormal operations, and our customers will continue to suffer uatil a loug
term solution is implemeated.

Axis believes that the implementation of ncutrul switebing and acutral dispatching in Houston is
essential (o a long term solution. [n siddition, competing railroads must be permitted (o incleaie their
infrastructure in the Ho iston area in order to provide more cfficient and competitive rail service.

1, Peter Van Fttcn, state under penalty of perjury that the (cregoing is true and correct. Further, |
certify that I am qualificd 1o file this statcment on behalt of Axis International, executed this 10th
day of March 1998.

Peter Van Fii®n
President

Axis Interational
um-uw

M_
650 N. Sam Houston Pkwy Cast E-mail| axis@axisint.com Phone| 281.82C.52C0
Suite 520 Web)| hitp:/faxisinti.com Fax| 281.620.5252
Houston, Texas 77080 Toll-Free|800.377-1346

1°d 100°ON 20:21  86.2C duoM 9616-622:01  N¥3HINOS ALID SUSNUX
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Bareco Produits
George A. Anderson

i Murch 18, 1908

Mr. Vemnon A. Willlams, Secretary
8urfsce Transpo:tation Boerg
Suite 700

- 1825 K Strest, N.W,
{ Washington. DC 20006

Ro: Finonoe Docket No. 32760 (Sub No. 21), Union Pacifio Corp., etal.
Control & Merge’ - Southern Pacific Rall Com, et a!. Ovemight Proceeding

e. In addition, the hckage‘
merger are vital {o our cperations.

However, the fact that there is no neutra) dispatching or switching in Houston, ang the fact
that Tex Mex doas not have yard spmmmnmmmmmmnwu
Tex Mex/KCB to provide the intagral service and competitive allernatives wa nand. The
mﬁghagmmtoTuMumadhbeW. changed and broadenad and Tex

increase thelr infrastructure in the Houston aree. so that
Tex Mex/KCE can pravide more efficient and corpetitive ral servios for our tre”ic.
Importantly, Tex MeX/KCS hae proven commiment of service for both big anv, shall shigper
o and out of the Mexican market. Intemetional trade routes such as Tex 'Asx/KCS's
through south Texes must be prasarved and permittad to prosper.

Ioﬁlmuuuammdmcunh-ubaﬂ.h“—




FROM: KC SOUTHERN

Surfeco T
March 16, 1998
Page Two

The current rall service crisis in south Texas in monuments!, The Surface Trangportaton
Boarg ("Board") has rightfully recognized UP‘tlnabﬂlybmmm.ubamhm
shosl o, Uruugls the Boand's immmmh&mmq Service Orders. In fact,
even UP has recently admitted publicly thet its service In South Texws is not back fo normal
wmupuumbmmmmp-mmmmmm

by UP's problems. We need more than a

the servioe problems in south Texas. Bareso
&x/KCS propossd plan for south Texas, which
mg I8 cssentiai 1 a long wm
that Tex Mex and KCS must be permitied 1o increase thair

-mlnordcrbprovidomaedﬁeimtwmm

Gorvioo for aur traffic.

MlM“Mbummm.WIMWWWMM
the continued and expanding growth in trade throughout the NAFTA corridor. importantly, we
believe MumuﬁmmeconmMommmMmh south Taxas is
key to our success and competitive success of the United States in NAFTA trading. The Tex
Mex/KCS praposed Eian will foster these goais.

|, Gearge A. Anderson, stete under penalty of penury that the foregoing is trus and comeet.
Further, | certify that | am quaified to flie this statement on behalf of Bareco Products,
aYecutnd on Mamh 18, 1988

Sincerely yours,
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Certairifeed

March 12, 1988

Mr. Vernon A. Williams, Secretary

Re: Finance Docket No. 32760 (Sub-No.21), Union Pacific Corp., pt al, ~Control
& Merger ~ Sauthern Pacific Rail Corp., et a!. Oversignt P Ing

Dsar Secretary Williams:

| am writing on beha¥f of CertainTeed, Corporation, Sulphur, LA, to you of our
support for neutral switching and nautral dispatching in Houston, 88 well (88 edditional
messurss aimad at obtaining efficiency and capacity enhancements in n.

CertainTeed produces 450 million pounds of poly vinyl chioride (PVC, piastics) psr
' year, which is shipped to 6 different CertainTosd locations: ‘

Grinnell. IA Jackson, Mi McPherson, KS, Wacp, TX
Williamsport, MD  Socis! Circle, GA |

Vve ship about 260 cars a ysar to the Grinnel! plant, 375 to the Jackson plant, 5§50 0
the McPnerson plant, 275 to the Waco plant, 350 to the Williamsport plant, anc about
450 to the Social Circle, GA, plant. Grinnell, McPherson and Waco are serviced by
Union Pacific. Due to the iocation of thesy piants, trucks are not & vhhqopﬂon for
CertainTeed. |

The piant employs about 75 psopie and has an annual freight sxpenditurs of
approximately five mililon dollars.

The rail service crisis in south Texas is monumental. The Surface Transportation Board
("Board™) has rightfully recognzed UP's inability to solve the problem, st least in the
short term. through the Board’s impiementatian of their Emergency Service Orders. In
fact, even UP has recently admitted publicly that its service in south Texss is not back
to normal and that the UP will nc longer attempt to predict when normal wAll
retum. ;

[




Oureamplnymuon-ndconunmbbommwumwbhm.w. more
m:mmqu\DnudummnMonumuMam in south
Texas. CortainTeed beileves the implementation of neutral swiiching and neutral
dispatching in Houston is essential to 8 long term solution. In addition, competing
raiiroads must be permitted t0 increase ther infrastructure in the Houston arss in order
to provide more efficient and compstitive rail service for our traffic. i

As 8 shipper whe has freight moving through Texas, we aiso undarstand the
importancs of ensuring the continued and expanding growth in trads thrqughout the
NAFTA corridor. importantly, we telisve that ensuring the continuation of an effective
competitive alternstive in south Texas is key 10 our success and the

suceess of the United States in NAFTA trading. Neutral switching,

and pe: ™ ting competing rairoads to increass their infrastructure will

goals.

i, Nancy C. Wease, state under penalty of perjury that the foregoing is

Further, | cartify that | am qualified to filw this statemant on beha¥ of C
Corporation, Viny! Building Products, Sulphur, LA, éxacuted on this day,| Thursdsy,
March 12, 1888.

Sincerely yours, A

Nancy C. Wease
Traffic Manager
CerwainTead Corporation
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CITGO Petroieum Corporation
TRANSPORTATION DEPARTMENT

March 18, 1598

Mr. Veman A. Williams, Secretary
Surface Transportation Board
Suite 700

1925 K Street, N. W.

Washington, D. C. 20006

Re: Fivance Docket No. 32760 (Sub-No. 21), Union Pacific Corp., et al. - Cantrol &
Merger - Southern Pacific Rail Corp., et al. Oversight Proceeding

Dear Mr. Williams:

1 am writing on bebalf of CTTGO PETROLEUM Corporation, to advise you of
our support for neutral switching and neutral dispatch in Houston, TX. As well as
additional measures auned at obtainung efficiency and capacity enhancements in Houston.

As the Corporate Transportation Operaticns Manager for CITGO Pegoleum
Corparaton, [ am responsibie for the coordination and arrangempents for tank car
shipments for CITGO. CITGO Petroleum Corparation is a domestic petroleum refining,
marketing, and transportanon company with 5,000 auployees, 6 major manufacturing
facilities, ownership in 52 product terminals and a supphier of motor fuels to more thar
13,000 independent CITGO branded outlets. CITGO'S largest refinery is locamsd near the
Houston area in West Lake Charies, LA. Securing competitive mil service is essentia) (o
owr shility to effectvely service our customers as well as develop new market

opportunitics.

Our compeny has been and contimues to be hurt by U/P’s service problems. We
nged more than a short term fix. We aeed a long term solution 1o the service problems in
south Texas. | strongly urge the STB to lift all service restrictions on the Tex Mex, giving
1t full local service access in the grester Houston area on a permanent basis. Full access
would provide for a viable thixd rail competitor in Houstwa that could connect with other
carriers in Beaumont, mcluding the Union Pacific, BNSF, md The Kansas City Southern.
Competing railroads rmst be permitted to incxease their mfrastructure in the Houston urea
in order to provide more cfficicnt and competitive rail service for our traffic.
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As a rail shipper currently into Mexico, we understand the importance of ensuring
the continued and expanding growth in wade throughout the NAFTA coaridor.
Importantly, we believe that easuring the continuation of an effective competitive
dmvomsoum‘rmukcywowmsandthzmpmwmofmmmd
States in NAFTA trading. Neutral switching, neutral dispatching and
competing railroads to increase their infrastructure will foster these goals.

1, Tony Beaway, state under penalty of perjury that the foregoing is gue and

correct. Further, | certify that | am qualified 10 file this statement on behalf of CITGO
Petroleum corporation, executed on March 18, 1998.

Sincerely,

=
Tony Benway

Corporate Transportation Operations Manager
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®
DENVYER RAILWAY CAR COMPANY

12450 Greenspomnt Drive, Suite 1260
Houston, Texas 77080-1916

(281) 874-2102 FAX (281) 874-2107

February 18, 1998

NAFTA Railway
5§01 Crawford, Room 317
Houstcon, TX 77002-2292

Gent lemen:

Please, please, please, please get
Houstor another Class I rail competitor.

Very truly yours,
bl ﬂu /

John R. Parten
President
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March 19, 1998

Mr. Vemoa A.
Surface Transportation Board

gb-No, 21), Unien Pacific Corps, ot al. = Countrol &
Oversigh

Re: EXPARTENO.S7S: (8
t

Mergsr — Bouthern Pacific Rail Corp., et al

Dear Socretary Williams.
lmwiﬁn‘oubehdfdmwama:ﬁcn.wadviayou of our support for neutral
additional messures aimed at

switching and neutral & ine in Houston, as well as
mmwwwmw
is the nation's largest pﬁmeiy-hddcb-ddeomw'uhmd 24l98
$S billion. w-amﬂymipinmo{mumonpmnhp«mviad.
with 20% of thas volume ofigi an Union Pacific ines. Ourmulluilﬁﬂlhbudﬂ".
i sOardm.mMako)MWmilﬂou Many of our
vis rail where trucks and barges &re not

(inctuding
customers are equipped oaly 10 receive shipments

monumena, Tho Surface Transponation Board

smabmtytowmmopmun.ummdn

de'nwsoha‘mw §ervios Orden. In fact,

3 ' thuiumviuhmlh‘l‘milmu&to

attempt t0 p:diawhmmmdmwilrm.
‘s problemns. We need moro than &
blems in south Texas.

and neutral dispstching in
reilrosds cust be

MlTMM«o{Wsmdpmcs,wmomMmdthc
ﬁwmmwhuﬁomw
:ng the coninuation of an effective

Lessemss s
HUNTSMAN CORPORATION
« Fax 713- 2356416

NOMNW'HMTG;-M%-N}ISWOO
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® 100°ON 00:21 8E .. YoM 9616-6C¢:01 NNIHLINOS ALID SUSNUX




o MR-19-1998 143140

alternative in south Texas is key to wmmlthemdﬁw“mdmum
Seates in NAFTA trading. Neutral switching, neutral dispatching and permitting
mwwwmmmwmmmm

David Paridn, wmdmmmmhmwcm.
guﬂh.;lo.ﬁﬂ::::llntqudﬂh‘tolﬁldﬁlﬁaununtoahﬂhﬂfolihllunuLesunnad
on March 19, 1998.

Sincerely yours,

L PR -
Director-Transpartation & Logisics
DP/ry

TOTAL P.63
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Mr. Vamon A. Williams
Surface Trensportstion Board
Suits 700

1925 K Street, N.W.
Washington, D.C. 20006

Re: Flaance Deocket No. 32760 (Sab-No. 21), Unian Pacific Corp,, ot sl ~ Coatrol
& Merger — Southern Pacific Rail Corp., et al. Oversight Proceediag

Dear Secretary Willlams.

1 aza writing on befaalf of Huntsman Corporation, to advise you of our support for neutra
switching and neutral dispatchng in Houston, as weil & additional mensures sied &
obiaining efficiency and eapacity enhancements in Houston.

Huntsman is the nation's largest privately-hsld chemical company with annual sales
exceeding $5 billion. We currently ship in excess of three biflior: pounds per ysar vis rail,
with 20% of that volume onginating on Union Pacific lings. Our annual rail freight budgat
(inchuding approximatsly S0 carmo. to Mexico) excesds $60 million. Maay of our
customers are equipped only ta receive shipments vis rai whaers trucks and benges are not
an option.

The rxil service crisis in south Texas in monumental The Surtace Trunsportation Board
(“Bourd™) has rightfully recognized UP's inability to solve the problem, at least in the
mmmmm'mpmmdmemwm. In fact,
aven UP hes recently sdmitted publicly that its service in south Texas is not back to
normal snd that UP will no Ionger attempt to predict when normal servics will return,

Huntsman has been and continues to be hurt by UP's problems. We nesd more than s
short term fix. Wa need a long tarm solution to the servics prablems in south Texas.
Huntsman belicves that the implementation of neutral switching and neutral dispstching in
Houston is essential to & long term sohwion. In addition, competing railroads must be
permitied to ingrease their infrastructure in the Houston ares in order to provide more
cficiem and competitive rail service for our traffic

As s Toxas shipper of chemicals and plastics, we also understand the importancs of

ensuring the contiued and expanding growth in trade throughout the NAFTA corridor.
Lrnportantly, we beliove that ensuring the continuation of in effective competitive

HUNTSMAN CORPORATION
3040 Post Ok Boulevard * Houston, Tezas 77096 ¢ 713-23 36000 » Fax 713-233-6416
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alternative in south Taxas is key to our success and the competitive sucosss of the United
States in NAPTA trading Noutral switching, neutral dispsiching and permitting
competing raliroads to inerease theis infrastructure will foster thess goals.

1, David Parkin, state unaer penalty of perjury that the foregoing is true and correct.

Further, 1 certify that | am qualified 2o file this stateme=e on behn!f of Huntsman, executed
on March 20, 1998,

JLMJ, o

(W)
Devid Parkin
Director-Transportation & Logisics

DP/rij

o:Ao/rty/stbkes 3-20.doc
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LaRocwe INDUSTRIES INC.

* 100 JO-AMON FERY HAAN N.E
AnanTa GA 30362-1708
140¢) 851-2%00

Mareh 16, 1998

Mr.Vemon A. Williams, Secretary
Surface Transportation Board
Suite 700

1925 K Sireet, N.W.

Washington, D. C. 20006

Re:  Finance Docket No. 3260 (Sub-No. 21), Union pagific
Cup., ct ol — Control & Marger — Santhem Pacific Rail
Corp., et sl Overnight Praceeding

Dews Secretary Williams:

| am writmg on behalt of LaRochs industricy Lic., to advise you of our support of Texas
Mexican Railway Company’s ("Tex Mex”™) and Kansas City Southern Ruilway
Company's proposed plan for the Houston srea. Specifically, Lakoche Industries Inc.
SuppoTts neumal swilching and asutra dispatching in Hauaton, as well as additiona)
measures aimed at obtainung cfficiency and capacity enhansements in Houston.

Our company is & shippey of freight taffic into Houston and Mexico from vatious
grographic regions. W« Lave major plagt located in Louisiaca, Missouri, Alabama,
Utah anc |//mmois, and have shippod as many as 35 cers, par month into Mexico. We ghip
over 11,000 caz loads, per year and use all the major rail carriers. We cunrently do not
have the option to use Tex Max/KCS on same of our shipments imo Houston ur Mexico.
rowever, if the Tex Mow/KCS plan 1s adopted by the STB, we would use their scrvice
more. We bave some shipments moving fom Louisiana to Mexico moviag via KCS-
Bmont - Tex Mex through Laredo and service has beem very good.

The current rail service crisis in south Texas is mogumental. The Board has ngintiity
recognizad UP's inabllity w solve tae probjem, at least in the shart tarm, through the
Bowrd’s implementation of theie Eraergency Service Orders. In fact, even UP has
recently admitted publicly that its scrvice in south | ex¢as is not bask 10 murwal and the UP
will no lunger attempt 10 predict when rormal service will retum.

Our company Las been and ~ontipues to be huxt by UP’s problems. We noed moee than »
chost terpi fix  We nead a kag term solution to tae service problems in south Texas
LaRoche Industries Inc. belicves that the implamentation of the Tex Mew/K(S proposed
plan for south Texus, which includas neutral swilching A neutral dispatching in

EBECISBYOY 'ON X4

dSNVALH. fd~3Ho0NY 1 S!Sl NOM 86-8( 4N
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ouston, is essents iop. In addifion, we believe that competing
= umhuTa;mm‘;-é:mmt:nbc miwmwgtm“umm
:fx?[“‘.oum‘ area iu otder to provide more affirient and compeytive rail service for our
th,wdnwmwofm&m:mm

owth ins trade throughott the NAFTA camvidor. le, we Wﬁ cosuring
% continuation ofneﬁuﬁ\empdﬁwdunmvcithfm s key 0 our
:'eoe-udmmm success of the Upited States in NAFTA teading. Tho Tex-
Mre/KCS proposed plan will foster these goals.

Deun ing is true and correct,
. DeVore, state under penaity of pesjury that the foregoing is .
:;\nh-‘lv;fy‘:ﬂmqnliﬁedmﬂlehismmhhdfofhﬂodnhﬂmes
lu,,a;amdmumhlo,xm.

Sincercly,

EEEQISBYOY ON X¥4

dSNYEL HONNd ~3HO0NY €5:5] NOW 88-81-duN
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Mareh 20, 1998

Mr. Vamon A. WIllams, secryiary
Surface Transpofution 808T
suie 700

1628 K Street, N.VY.

Wwashington, ©OC 40008

RE: minance Docket N 12700 (Sub=Ns. 21) union Pacific Corp., 8t al. ~ Comrc! & Merger —~
Southern Pacific Raul Corp. & al. Oversigm Proceeding

Dear Secretary Wiliams.

| am writing on denalf ¢! Lyengei-CRgo Refining Company, LC. (.CR), 10 aavise you of ouf support of
Texas Mex:can REiwsy Comoany & (Tex Mex") and KaNSes Chy Soutnem Raiiway Company's prepesed
plan for 18 mouston erea  Specificaly, LCR Buppons reutréi switching and neutral aispatering IN
Houstori, as we/| us 808 tiongl measures amea at obtaining emclency and capachy enhancements in
HMouston

Gur company Is current’y @ shipper on p 24 000 ang 27,000 galion
rallcars cona ning getrcieum \bricall i3 poducts 8ll and Mexico. We currently
use Tex MeXKC8 1o- movlg shipments r @NC CUl C Mex/KCS service is sesemial
10 our vansponaticn needs N addiicn e rackage rgns granted to Tex Mex in the UP/SP merger 8re
vitel 1o our operations

HMowever, the fact (ne” tnere |8 ne newral dispatching of swilghing In Mouson, and the fact that Tex Mex
gges not nave yard space or suncent |nfrastrycture, Maxes it impossibie for Tex MEWKCS to provide
the tnlegral servics 41¢ compettve aterretives we need. ~he treckage ngnts granted to Tex Mex nwed
10 Do Improved changed gna oroacened; ang Tex Mex’KCS need 10 |+ ] p.ﬂ'ﬂmd to Increase their
|1°rRBiruCture In the Mouston area sc Nt Tex Mex/XC3 can provide more efficler and compatttive rall
servica 10f cur 1 Tic. Imponanty, Tex Mex/KCS NN 8 Ioven commegmert of service for both big and
gman shippers (N0 and out of the Mexican market. [ntemational 1rade roJles such as Tex Mex/XC8's
through sout Texss must D8 preserves end permitieq to Prosper.

The ourrent rali e8rvice crigis n TOx0s i§ monumental. Tne Surface Tranaponetion Boerd (‘Board”) has
AgRttul'y recognizes LP's Inaplikty :0 soive e propier . a1 least in {he snant term, through the Board's
impiementanon o: tneir gmergency Service @rgers 7 ‘acl, even WP NES recenty acmmed publicly that
it service N south TexAs '§ act Dack '2 normal and tnet JB will nc longer anempt 10 preaict when
normai servics wh retym

Our sompany Nes Deen ana contnues 1¢ be nun Dy UP's problems. We need more (hen @ shon werm Ax.
yve reea a4 1ong Wwrm soiLen 1o tne service propiems (n soutn Texas. LCR Deileves hw ne
\mplementation of tne Tex MOXKCS preposed plan for sOuR Texas, wnich indudes neutra: Switching
and neurel Jispatsning i1 Houston 1s sssentiel 1o 8 10N 1o soltion. |n adakion. we Delleve (hat Tex
Mex/KCS Mmust be perminead Lo nCrEass tNAIr INfrastructure |0 the Houston ares In Oraer 10 provids more
effic'ont anc compeutive ral 39rvio8 for our tramc.
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LTERCANTS MARKETING

.. TROUTMAN SANDERS:# 4
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As 3 Teuss peircioum (Ubrcating ol shipoer, we &'50 UNdersland the IMPorance of asuning tne
continued and expund'ng growth [r tree throughout ke NAFTA COmMGOr. IMpontantly, we believe that
ensuring the continuation of an effective competitive atemative In sQuth Texas (= ¥2y t0 Our Success ang
the compet'tive success of the United Staies In NARTA trgaing, Neutral swiching, eutral dispatching
and permating cometing aliroads to increase their infragiructure wil 1oster these goals.

haries P, Moén

Manager, Transportaiicn & Base Ol Purchases
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March 20, 1968

Mr. Vemon A. Wiiems, Secreiary
Surface Transperetion Soarc
Suhe 700

1625 K Street N W

Washington, DC 20008

RE:  Finsnce Docxst No. 35760 (SUD-Ne. 27}, Lnion Pacinc COp.. ot al. -~ Contret & Merger --
Soutnemn Pacinc Ret Gamp. #t 81 Oversignt Proceeding

Dear Secretary W!liams:

| am wnting ¢n Denalf of Lyon1ei-Citgo Renning Company L. (LCR), to agvise you cf our suppent for
neulral SWILCRING ard neutral CISptChiNg In ~ousion, as wel: as addional messurss aimed a: obtaining
SMCIeNCy ENT Capa iy ennancements In Mousion.

LCR ships 24,000 and 27 000 galion raiice's comain ng petrclecm jutricating produets all over the
United States ana A'exico.

The rail S8rvice criils In sout™ Texas is monamentsl, The Surface Transoonation Bopra (“Socerd™) nes
AGRUILLY recognized LP's Insbiiky 10 sOIve ine propierr at keas: In the snont terr, through the Soard's
Implemeniation of 1neir Bmergency 8ervice Cries n fact even UP has recently admited publicly that
'S Service | soutr Texas i3 ACT DACK (0 NOMTal anc that U will nc longer attempt to prediet when
nomal service will ‘sturm

Ou’ Campany has caen and ¢cnt n.es 10 be hun Oy UM's problems, YW need more than a short term fix.
WE reeg a \ong ‘8rm SOINCN 10 tne service probiems in south Texas. LCR belisves that the
Impiemertation of Neuird' SWICRING BNC newtral dlapesing In Houston s essential to 2 long term
solution. In aqgiuon, compating reiirosus must pe permitied 1o 1ngrease thelr infrestructure in the
HOUSION 8188 In OrC BT 1C Proviia mare atnAlent 3nc Sompetitive: rall s@rvice 1or our traffic.

AS 8 Texas petroidum (ubricatng cit Shpper we also LNQOMRANG the imporiance of ensuring the
Conlinued ang expanaing grow:n 'n trane rougnout the NARTA COrngor, imponankly we belleve that
ensurirg the contnuat on of an efrective cormpetitive aternative In SOUN Texas I K@y 1 our success anc
the cOmpPetitive suucess of e Un ted States in NAP™A raging. Neutrai switching, neutral dispatching
and pemmitling compening raimals (o0 Increase thelr Infrasiructune will rosier thess gonls.

Manager, TranspoI' aiion & Basa C | PLronases




=27 Reagent Chemical & Research, Inc.

1300 POST QAK BLVD » SUITF 680 * HOUSTON. TEXAS 77088
OFFICK: (713) 626-1843 « FAX (713) 963-0951

March 18, 1938

“he Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Streel, N'W.

Washington, C.C. 20006

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pecific Corp., et al |
- Control & Merger — Southem Pacific Rail Corp., et ol Oversight
Proceeding

Dear Secretary Williams.

| am writing cn behalf of Reagent Chemical to advise you of our support of
a proposal that calls for nautral switching and nautral dispatching in Houston, as
well as additional measures aimed at obtaining efficiency and capacity
enhancements in Houston. '

Reagent Chemical is the largest marketer of Hydrochioric Acid (HCL) in
the United States. We operate the largest private fleet of rubber lined tank cars
and tank trailers. The predominance of our production is in the Gulf Coast and
60% of our customers are located in the Western United States. We ship
approximately 5,000 cartoads and 8,000 trucklcads of HCL annually in all areas
of the country.

The rail service crisis in the Gulf Coast is monumental. The Surface
Transportation Board (STB) has rightfully recognized the Union Pacific's (UP)
inability to solve the sarvice prablem, at jeast in the shor term, and implemented
their Emergency Service orders. Infact, the UP even recently admitted publicly
that its service in the Gulf Coast is not back to normal and they will no longer
attempt to predict when normal service will return.

Our company has been and continues to be hurt by UP's problems. We
need more than a short term fix. Wa need a long-term solution to the service
problems in the Gulf Coast. Reagent Chemical believes that the impiementation
of neutral switching and neutral dispatching in Houston is essential to a long-term
solution. In addition, competing railroads must be permitted to increase their
infrastructure in the Houston area in order to provide more efficient and
competitive rail service for our t-affic.

° 80°d 100°9N [0:47 26,47 ¥UW 9616-6Z2:12 NA3HLINDS ALTD SUSNEM




Mr. Vernon A. Williams
March 18, 1998
Page Two

Reagent Chaemical has always been a staunch supporter of incressed rail
competition in all areas of the United States, but particularly along the Gulf
Coast. Competition is the one factor that forces entities to perform at their
highest level of competence. Less or no competition allows companies to
previde whatever service they want at whatever they want to charge their
customaers, with little »r no recourse by those customers.

I, Edwin E. Vigneaux, state under penaity of perjury that the foregoing is
true and correct. Further, | certify that | am qualified to file this statement on
behalf of Reagent Chemical, executed on March 11, 1998,

Sincerely,

ﬁuo\-\ {' e
Edwin E. Vigneaux
Traffic Manager

{
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BEPORE THE .
SUKKACE mmmmnoﬁ BOARD
WASHINGTON, D.C.i

NO.21)
AL

RAIL CORP.. ET AL

TESTIMONY OF SHELL OIL CONPANY AND
SHELL CHEMICAL C

Shall O Coanpany aad/or Shall Chersical Campany “for wself and a5 agmt for Sbell Ol
WWMMUMMMQ:OWWhmdh
plas pruposed by the Teuss-Mexics Railway Cornpony (Pesbhban) and the Kancas Chy Suashosa
mwymmmmm-mmﬁ:nmuumuww

_ umummmmh-mt’“mcumm
of the current UP servioe perfdrmancs an our buginess QBES.
mmdmmubmusumhahmmm
Mwusmumu-‘¢mm+n.wmm
uumamuuw»am}-‘mumu
dativerias i beve required subatitution of ssbetantially highss eant altwnetive transportation,
prwsariy mewx sarriags. Poaduchon schedulos 1 v 8130 bears advarely lnpacted, Meiting in
mpm-uwnmwﬂh.utbmum
Specificaly, Shall suppocts the fullowmg actiams by the §TB th facilitats e implecamtaios of the
plau put farth by the Tex-Mex/KCS, muth of which iy

)
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PAGE 21727
]

1. Tha grancing of permanan rights to the Tas-bex to serve Houstam shippees Sor btk aevth and
m-—m.m-n.muumn-;mmiwm
Mwmmummmurr—mtwaw
m.mmmmmmm*mtmmm
i pmenally recogaioed S increassd compettion fxbices P MIVios snd trepers rae
acslaion, which % bapertas i dsirabl cernpcsets o amspoiaton sarvics £ sippers n
.uﬁu”ul&nﬂhmdﬁ“}!ﬂ‘uﬂdw“u
Tronspastation Policy, as set Srth in seetio 10101 of che 10T Tarwination Act of 1908, _
z(—ur-“n—--hw'cqum—-'lb&Mhm
dﬁf-&ummmmunﬁnﬁmuw
“lpmwnmlm'd.huébm

3. Manduting tho cstablisheant of aautral dispetching in thagrester Houson svw, inciuding the
parkiipaacs of 5 PTRA snd Tua-Max, 3 s th thir s fficet e of ll shared il inas
by a1l carmiers. This woid include very choss saruciny of the hecest UP-BNSF jaiat line owesrskip
agrowment fx (e fixmmar Southern Pacific Howseon to Basumont line. 1f tyese privete sector
solusizna do aa prove werkabla, ordering the diveetirs ofthe faomer Migseurs Peoifo lins from
Hosston to Besusacnt 10 the Tex-Moz showid be wiongly ‘

4. Ordariag the jevolved caeman to mplemant o aasral ewitghing cperation that will service as
ﬂdb”hmunmmwd“hmm
curmestly without ary ehaios of carder.
5.'&&“-0-1‘:&«&““!‘-—‘*“&&“
Rosmbarg o Vicroria, ajong with t comseotions ot both eadg, to provided nestesed espacy and
wnproved alficiency for Ten-bas movenmts betwein and Corpus ChriatiRobstows, TX.
Again, if § privats esctor agrompant cannct be reached. a di order showld be cmsidaved

|
|

|
:

l
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PAGE 22/27

Mmuhﬂ.mﬁnm»-&vbw¢n-mm
1o tneproblems, advocsss cnaidaracion o Gvesitas o rivtely owasd sssats caly it
rvalved pactien arq woable tc resch ceroamms. We delisve that the STH zmat play 8 aignificant
unmummmmum:

|

Mua—--u—nmpmmnmi-n 1 is vital t0 Shall's abitty tp
mﬂnﬁdwmuuh\ummda—bmu
wmuﬁmdwm.ﬂuuhhmhum
mmhhmwm.mumﬁu—wauu.
W“dﬂwﬂwmpu!lmmNMG
&umwmamcu{m&-numpmh

e Housion msciet will be m mportan cargribution 1w the effors 10 sddeme the logg term seeds
i

|

il
SHELL CHEMICAL COMPANY
I«“-‘u“h&‘dbﬂm

o

Datad: March 19, 1998 Bdm P. Fellox ;
Oue Shell Mazs :
Post OfScn Bax 2443
Houston, Toxns 77232
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March 20, 1998

M. Vernon A. Williams

Secretary

Surface Transportation Board
Suite 700

1925 K Street N.W.
Washington, DC 20006

Re: Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corp., et al. - Caontrol & Merger —
Southern Pacific Rail Corp.. et ul. Ovsrsight Proceeding

Dear Secretary Williams.

I am writing on behalf of Solvay Polymers, [nc. to advisc the STB of our support for neutral
switching and dispatching in the Houston area, as well as additional long term measures aimed at
improving the fow of rail traffic in and around hvuston. The Tex Mex and Kansas City Southem
Rallway Compaaies’ recently proposed plan ofters this opportitnity and should be implemented in
some fonm.

Solvay Polymers is a wholly-owned subsidiary of Solvay Amcrics, Inc, and & member of the
worldwide Solvay group of companies. Our company manufacturers 2.4 billion pounds of high density
polyethylene (ZIDPE) and polypropylenc (PP) plastic resin annually at our Deer Park, TX
mannfacturing facility. Our principal meaas of product distribution is by raiicar. We operatc & fleet of
more than 2700 privately owned covered hopper railcars. Since 100% of sur plant’s production. is
loaded into railcars, we are wholly dependeat upon ruil service to sustain our manufacturing operations
and to meet our customer’s supply needs. We make more than 13,000 rail shipmeats angually to more
than 900 plastics processors located in every state, Canula and Mexico. Our success, and our
customers’ continued opcration, depeads upon reliable rail service.

We have patiently worked with each of the railroads, as well as through our trade associstions
and with the STB, and have allowed more than ample time 10 resolve these problems which stem from
the UP-SP rail merger. Now it is time ‘or the S1H (0 exercise its merger uversight authority by taking
action which will allow more competition, neutral switching for all carricrs and stimulate the nocded
investment in rail infrastructure in the Houston ares. We strongly belicve that these theoe are cssential
elements of any long term solution

86.cC dUNW 9616-6Z.:07 NY3HLNOS 411D SUSNbX
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i iti i of $100,000 per month as a
fvay Polymers continues to experieace MdntprAl COSts i exccss ;
direct res:;ll‘:‘:f thoz current mil scrvice problems. In spite of all cfforts wken to date, rail scrvice

continues to deteriorate. We need actions ieading to long term solutions, not more band-aids, or empty
promises of recovery.

i ing the continued and
¢ ics shi we understand the mponmce.of erauring
expandl:; m:\m 'hr:up:hout the NAFTA corridor. !'lawlng cffective and competitive
elternatives in south Texas is key to our competitivencss in NAF1'A trade.

I, Mike Scherm, state that the foregoing is truc and correct. Further, 1 certify that | am qualified
to file m'n statement on behalf of Solvay Polymers, Inc., exccuted on March 20, 1998.

Sincerely youss,

Mike Scherm i
Disector of Logistics and Customer Service

° ST1°d 100°ON S0:27 86.¢7 4d-W
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Witco

PAGE
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QOrecawnh, CT 06831-25%9
(303) $52-3090
(203) 552-20% R

Jehm G. Beealin
March 18, 1998 Direstor uf |.agiatics

The Honcrable Vemon A. Williams

Sacretary

Surface Transportation Boaro
1825 K Street, NW, Room 711
Washington, DC 20423

RE: Ex Parte No. 573, Rai# Service in the westem Unifed Stetes
Service Order No. 1518, Jaint Petition for Service Order

Dear Secretary Williams:

| am filing trus letter in respunse to the Surface Transportation Board's January 14 recuest in the
referenced cases that shippers fila information on “requests for service and the extent t¢ which those
sefvice raquests wers met (8.g., the tmelness with which cars were placad for [oading and the

tumaliness with which transportation was completed).” covering the four month period ending
February 6, 1996.

The service available to my compny has not improved significantly since Iast October and remains
far more erratic and unreiabie than seiv.ce avallabie from Union Pacific Railroad ("UP") and
Burfington Northen Santa Fe Ra/'way Company ("BNSF”) during the October 1988 to February 1997
period. Therefore, | urge the STB to keep its emangency service order in place for as long as

possible and to make altematve. permansnt arrangements to relieve the service failures on UP and
BNSF.

My company, Witco Corporation, ships from the follow:ng faciiities iocated on lines of UP and BNSF'

1. Houston, TX UP
2. Taft. LA UP
3 Gretra LA uprP
4. Mapieton IL upP

Since October 1897, my company has suffered substantial delays in obtawung reil cars for loading
and unioading and in delivering shipments whan using UP or BNSF service.,

12727
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The Honorable Vermon A. Wiliams
Surtace Transportation Board
March 18, 1988

Page 2.

A summary of our experience, shipping from UP ana BNSF-served tacilities, ia as fokows:
Deliveries - October 1997

Approximate % of deivenes comparable to 10/86. 85%
% or dellvenes one or two days |ate: 15%
! 9% of deliveries three or four days late:
Approximate % of deliverias five to 10 days iswe:  40%
Approximate % of daliveries more than 10 days late

Reliveries - Jgnuary 1898

Approximately % of deliveries comparable to 287 95%
Approximate % of defivenss one or two oeys late: 5%
Approxir ate % of deliveries three or four days iate: 25%
Approximate % of dellveries five to 10 days (ate: 56%
Appraximate % of deliveries more than 10 days lats. 16%

A3 you can see, deisys by UP and BNSF n niting car orders and in delivering my company's
shipments have not been signiNcantly recuced batween October 1997 and January 1998, and
remain significant’y worse than dunng the ccmparable penod in the prior yaar. Accordingly, Witco

Corparation urges the STH to take more aggressive steps to remedy the ongoing service problkems,

inciuding, Bt & Minimum, extending the current service orver untll 8 more permanent solution can be
oblaines.

The Bosrd also needs to allow KCS and Tex Mex a more solid fooling from which to help resolve the
south Texas problem by enforting neutral switcning and dispatch in the Houston termmal arsa and
aliowing XCS and Tex Max the opportunity to control faciities which any miroad needs 10 operaie
efficiently. For months, UP allowed its problems in Texas to grow until gridiock occurred. The
Board's Emergency Service Order helpea some, but very significant problems remain, as show::
above. UP and BNSF since nave joined In such actions as dissolving the Houston Belt and Teminal
Railway, but problems persist nonethelgss. It therefore is obvious that UP cannot, aither by itsalf or
with its main coilaborator BNSF, soive the soulh Texas problem  Accordingly, | believe that it is
essantal that the Board taks steps to enforce neutral dispatching and switching in Houston and
sllow Tex Mex and KCS the opportunity to own and control faciities (lines and yards) in Houston and

south Texas in order (0 have & solit base from which 1o contribute (o correcting what UP and BNSF
togethar have not been able 10 resoive.

w X W/

John GG. Breskn
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CITY OF F\OUSTON

Texas 77751-1562

Post Office Box 1562 Houston,

8rown, Mayor

February 18, 1998

The Henorabie Vernon A, Williams
Secretary

Surface Transportation Boara
Washingten DC 20423

RE: STB Service Order No. 18518
Joint Petition tor Service Order

STB Ex Parte No. 372
Rail Service in the Viestern United States

Desr Secretary Williame:

|
As the Meyor ot Houston and cn behs!f of the citizens of this City, | request that action
be taken by the Surfaze Transportation Board (STB) to alleviats the problems currently
being experienced in Houston due to Union Pacific Raifroad’s dit/iculties in mc ving traing
through Mouston expediticusly. Union Pecifiz’s problems have led to safety concarns for
our citizens and the employees of Urion Pecific, serious economic losses for our iscal
industries and major Insenveniences for ¢itizens traveling or the streets of Houston.

Following are some of the issues that must be addressed: ,

|
Stopped traing blocking intersections fos long periods of tme - Besicdes the obvicus
tratfic cengestion, we have had varioys raports of =Nidren climsing ever cr under

Stopped trains to get to their homss or schosls.  “Moving treins tlocking
intersections for long perlods of tme have alsc become much more of 2 problem. |

>

l
Gridlock of Union Pacific trains causing economic probloms - The inabilrty cfi
Union Pacific to move their waing threugh Housten in a timely menner has cavsed
significant aconomic Iosses 10 losal businesses. Also, there have been ditficulties,
in getting non-Union Pacific trains in/out/through Mouston because of Union,
Pacific’s problems and thair coniral of the local dispatching. :

Local problem recofution difficuites - We have had difficuity in detenmining who|
Can resalve problems locally and in gattng Issues resolved once they ave brought
10 the railroad s attention. Previously, the City had s liaison positicn funded by the|
railraads that workea well 1o ennance communication between the raliroads and!
the City. This positicn was discontinued severa! yRars agoe. f

7132273122 PRGE.B32
e R
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Poorly maintained track, cars and nght of way - These tssuss have |eg to sant\zy
issuss and visua) blight in Mouston. :

Most of these issuss have become a routlne part of the local ang nationg; news, yel
Promised corrective action has not occurred. | beliove that it is time for the

stronger action to ensure necessary corrective measures

Contrast Richard Lewis, Cirector of Finance & Ag

determing what etforte

The businesses and crtizens

resolve these problems. We ook forward to working
Improvements that we believe the S§TB can neip bring about.

Sincerely,
oG
e P. Brown

Mayor
LPB:sh

cc:  Counci! Member Rob Todd. Chairman, Regulatory Affairs Comumittee
Jim Kollaer, Prasidem & CEQ, The Grester Mouston Partnership
Ned Holmes, Chainman, Pert rf Houston Authority Commission

AGE.222
FEB 24 '9g 18:43 7132273122 PAGE
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CITY OF HOUSTON RESOLUTION NO.QE £ 8

A RESOLUTION CALLING ON THE FEDERAL SU RFACE TRANSPORTAT]ON
BOARD AS WELL AS OTHER PARTIFS TO EXPEDITIOUSLY RESPOND TO AND
TO RESOLVE THE HOUSTON ARF A RAILROAD PROBLEMS.
WHEREAS, degining in the Swrmer of 1997 and continuing into 1958, problen:s associated
with raiiroad Guffc have Sud serious detrinLental ctfects un the Houstor regional econorsy, the

putlic safcty of the citizensy ad (e uahty oflife in the comununity al large: and

WHERFAS, he negative eccromic impact for Tewas has besn estimated at $100 million rer

month in the cost of Freizht rail do'gys and 05( produc ‘on reaching atoial of over 8! bil'icr with

WHERFAS, t5¢ petrocliemical indusiry, losated arimar.ly on t5e Gu.f Coast of Texas, has

experienced increascd MONULy costs from sapviae disrupton of an estin;ated $60 milliun,

totaling $500 millivn over the period. and

WHEREAS, 1. rall congestion in Fous hand iitmrediate area and the resulting plockuge
of trafic intersections, which inzluces the nu.zance of 1diing trzins noar ncighborhoods, poses a

stgnificant treat o the Public safu.y healtn and welfarc of uj| [loustorians; and

WHEREAS, effeciive semmunication and cooperation bewren the railroads, the Ciry, the Port

Authonty, other governmertal cntities, and the bus/ness community have detericrated

significantly over ke nzst sevara) years and should be immediately restored; and
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WHEREAS, it has been estimated that an invesunent of approximately 1 billion dollars is

needed in railroad infrastructure, locomotives, crews, and capacity in order to er sure Houston's

compeut:ve position as a regional and in‘emational economic center; and

WHEREAS, additional ‘ransportation costs and poor rail service will inake the Houston region a

less competitive place to locats or to expand a business than other locations around the country

and the world; und

WHERFAS, current Nationa' Rail Transportation Pelicy ingludes expectations 10 ensure
effective compelition among rail carmriers and the fostering of sound economic conditions in

Transportation, NOW, THEREFORE,

BE IT RESOLVED BY THE CITY COUNCIL OF THF. CITY OF HOUSTON, TEXAS:

Sectivn 1. That the Pedera! Surface Transporiation Board continue to issuc emergency orders as
necessary and take the following shor term actions 10 address these ¢oncemns:

a. Eliminate rgj| congestion through the immediaie implemaniation of a neutral reil
dispatching system for both long haul and sher: huu! lines with original and
emergency trackage rights,

Support the continuance of the neutral switching operation of the Port Terminal
Railroad,
Ensure the uumediae adequacy of ralroad operaling capacity provided by the

railroads to move traings expeditiously, n a luwful manner, inlo, out of, and through
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the Houston region to min‘mize further economic damege, threats 1o Fublic safety and

nuisance to rneighborhoods, and,
Closcly monitor the results of the emergercy order 1o detarmine whether successful
provision of the nucessary tevels of rail serviee in the ilouston £eRion are being

achieved

-

Section 2 The Fecera! Surface Transporation Board take the following long term steps (o

ensure tha' the rai! yystem in the Hous'on region can uccommodate anuicipased industrial and

business growth in the aren

a

Mundate a master mail plan for the Houston region (o address capacities neaded for
mainline tracks, yard tracks new yasde, ov erpasses, locomaoiives, possible
cooperative commurer rail lines, 2., and wke staps 10 ensure railroad investmer:s are
made o implement the master plan over the next thres years,

Manda'e that ol railroads operating in the Housten region work together to design
and imp.ement @ Ticent custumer service ericnted dispatch and switch svetems “or
the region;

Work with the railrozds ro ensure that the rail sysiem in the Houston region is
cesigned in a manndr mat WLl attract the needed capital lor additional rail capacity
and will result in ar cconomical and fficient competilive rail system as the Houston
[CRION grows, and,

Revicw the {ssus of rall lreight competition in the Houston Gulf Coast arca 10 ensurc
war adequats incentit oy for sustomer serviee improvemerts arc fostered and
maintainad Jusing tuwe cwrent zail erisis and in fuure yews as the local economy

conlinues to expund
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Section 3. That the Houston and Texas Congressional delegation ang Seuators Gramm und
Hutchison are respectflll ¥ requested 1o conduct appropriate icgisiative ¢y, °rsight of the Federal

Surface Transportation Board in its FESPOnSES Lo voncems expressed in Sc..ions | anc 2 above.

Section 4: Thut the Mayor :s requested © ireer the appropriate City deparimers to undeartake
necessary enforcement acticns fcr the unigwtul Slocking of intessections which pose significan:
public safety Lazards, as well as w0 explore ather regulawry measures not curreatly preerpled by
federal or state luw tha the City mignt take o address its concemms, and to work with the

railrouds w0 promptly cdidzess railroas capuaity issues involving City oversight,

Section 4. That the railrouds, par:cularly th= Union Pacitic and Burlington Northem. are
¥ ’

encouraged in the strongest terms 10 mmediately assign and locate executive personnel in the

Houston region to correct operational problers as well as 10 jointly provide a licison for (ke

City, the Port Authority, and other goy crmmental entitics with sufTicient authority to addrese
poorly maintained strect Crossings, racks, nghts-of-way the Righ cost of sidewalk crossings. and

other mailers affecting the public Lealth, sajely and welfare.
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Section 6. This resolution sha!l be passed finally on the date of jts introduction and shall 1ake
effect immediately upor 1t passege and uporoval by the Mayor, however, in the event the Mayor
fails to sign this resolutior within t=2 fve days afler its passage and adoption, it shall take effect

in accordance with Anticle VI, Section 6, Houston City Charter
S
PASSED AND ADOPTLLD this ‘1? day of 1Y 5a.~c.L>, 1998

APPROVED this ____ day of __ _, 1998

-

Mayor of the City of Houston

Pursuant to Anticle Vi, Sestion 6. Houston Cliy Churter, the effective date of the foregoing

Resofuuon is _MAR ¢ 4 988

Anna Russell, Ciry Secretary

\ « &
Prepared by Legal Dcp:‘é_gm e A, /2;.4 jz‘,a;/?( 3_

Senior Assistant Ciry Atlomey

Requested by Richard Lowis. Direcaor, Finarce agd Adminigiraiion

CAPTION PUBLISHED IN DAILY COURT
REVIEW
DATE: MAR 2 ¢4 1988
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% GREATER HOUSTON PARTNERSHIP

Chamberof Commerss Ecenomie Bevaigpmant » Wadd Trace

Contast: Mesiiou A. Sckopper 713-844.3640 Pager 713-710.525¢

Eor Immediate Release. March 3, 1998

PARTNERSHIP RESOLVES TO TAKE ACTION ON HOUSTON RAL CRISIS

HOUS™ON ... Today t=c Boa-d of the Greater Houston Pertnership voted on a
resolution calling for inyzediate ection to end Houston’s freigit rail service crisis. The
resolution pinpoints ksy steps to be raken by the federa! Surface Transportation Board
(STB) and others that would translats inco relisf for the local economy from this on-going
transportztion slow down taat shows fesv signs of abating. The Greatsr Houston Partmership,
respondizg to the neasly 10-monch old c=sis with estimated casts of more than $1 billion in
freighat rail delsys in Texas, cal's on ths Union Pasific and Burlington Northern Railroads to
undertaks significan: and imciediae zetions ts implement rail service recovery, most
specifically for Houston shinpers exd the Port of Houston,

The Partnership cel’s on the STB 10 ser diligendy in its oversight of rail service
sesponsibilities aad o investgate e capabilities and cormmitmezts of the railroads to
iovest in infrastrucnire 1o suppernt the growth of the Houston CommuLty,

Other Partnership recomm endations include;

seasuring 2 meural dispatching sysies to serve Houston's port azd industrial
complex,

sedding the Port of Houstor 2nd the Tex Mex Railroed as voting board members of
the Port Termira! Reilroad, the oz.y seutral switching aperetion in the Houston area,

sdetermining whether tlis emergency orders result in adequate levels of service to
the Houstor Gulf Coast araa.

easswring that the rackage rigins can be fully execinted and ass honored completely,

*mmare-

12008MI0, 8.0 700 o Mousten, Teras TI24305 « 713-844-8800 FaxT13844-02¢0 YA, houstan org
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PARTNERSHIP RESOLVES ... PAGE2 OF 2

eassuring that the reil symem service for the Houswn metropolitan area is designed
to attract edequate {avestment o expand capacity 10 serve our growing markes,

sumplementing an effective neutral switch operation 1o service as large an areg as
practical,

edevelopment of & freight rail master plan for the region.

The Partmerskip edds taat it concurs with the STB exteasion of emesgercy orders to
the 270 day limit and prefers that the STB schedule update heanings on the issue at 60 to 90
day intervals. In addition to passing today's recommendator, The Greater Houston
Partership’s Freight Rail Task Force will continue to actively monitor rail sesvice levels
and actions of the STB and report findings directly o the Partnership Board,

g

The Greatar Houstar Partnersnip, with ks Chamber of Commerce, Economic Devalapment
and VWerle Trade aivisians, is the primary advocate of Houston's business coermmunity
8nd is cedicatad tc bu'lding ecanamic presperity throughout the region.
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Greater Houston Partnership March 3, 1958

Resolution of the Board of Directors
To Resolve Houston’s Current and Future Freight Rail Service Issyes

Statement of Position

The Board of D*~sctors of the Greater Houston Partnership insists on immediate, bold and
meaningfil action by the Swfece Trausportation Board to resolve the cument rail service
crisis gripping much o ke Houston-Gulf Coast and causing coctinning, devasiating impact
on the economy and business community.

We conclude from all available informaticn on the issue that the current Sérvice disruptions
may not be satisfactorily resalved amang the participants in the best long term interests of
the Houston area unless the Surfaze Transportarion Board indizatas an intsrest iz acting
swiftly and forcefully.

The freight rail service fzil.zes have caused obvious and siguificant threats to the Houston
economy, the competitiveness of its industry ard port and raise sericus concerns abous the
future capacity of the rail syster to edeguately and efficiently support the expension of the
Gulf Coast ecoromy end the hundreds of millions dollars in wublic and private investments
in infrastructuse wud comme:ze.

The Current Freight Rail Crisis Threatens Houston's Economy and
Investment

The currer: freight rail erisis, now rzaching nearly 10 months in duration, shows zo
conclusive signs of abating. Comuncn msasures of feight rail sarvice reported by mailroads
and shippers continne to indicate extremely poor and unacceptable performnance particularty
in the Houstez Gulf Coast eres.

Estimates of the cost impased by the freight rail celays in Texas hav: been placed at over §1
billion with the likelihood of an additional $640 million if the crisis continues.! The
chemical industry in the United States that is primarily centered in the Gulf Cosst area
served by Unioa Pacitic, has experienced increased moathly cost resulting from the service
disrupsons of cvet $60 million® Thisis up from a monthly ccst of over $30 million in the
summer of 1957, To date, ths tota! esuimated cost is $500 million iz higher fieight charges
and lost production.”

F. 1323
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Freight Rail Statement Page2

The Partnersaip believes ths long temm ipect of the increased costs acd deteriorating
service make the Houston area less artracsve 10 expandng and relocating businesses,
Addiconally, it tareatens ¢urrest aad planned infrastruciure invesanents designed to keep
the economy of the Houston Quif Coas” intematiorally corapetitive. Tlieze public
investments are placed at serols risz by the cument, uracceptable rail service lavels.

Critaria for Freight Rall Service
Ths Greater Houston Partoership recommendations for improved near term and long term
Sreight rail services are based upon the following principles:

. . oy o
vided 1o the patiop’s west agd eagi coasts The system

must offer “best in ¢lass” competitive value and costs; train speads, flows and

imermodal connectivity; operaticnal safety; responsiveness and reliability,

- Rall svgter operators must n3ve ¥
WWM
shipping needs of the Hoaswn pozt/indusizial complex.

’ WLM&W
nd 10 ]
msxm.

Recommendatien—-Short Term
Using these principles, the Greate: Houston Partnership recommends the fo!lowing ections
be talzen immediately 1o adéress the near-term freight rail servize problems

i The Surface Transportztion Board must

Suljy and are completely bonored withow impediment

F.14,23
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Freight Rail Siztemznt Page 3.

The incrementz| appzoacts deseribed will provids important epportunities to the
parues involved to make observadons conceming the status of rail service,

Recammendation=].ong Term

The Craater Houston Pastusrship is gready concerned with the ability of the freight reil
systema to adequately accommodate the longer term: needs of the community resulting from
industriel expansion. With & streng sense of the nead 10 respect property rights and witk a
firm belief in the long term beaeSts of competition, the Greater Houston Farmership
recommends the Surface Tramsporaion Board take the fo lowing steps:

plan should identify and
propose resclutions to all of the multismedal interface issues and seek to
maximize freight ral service for the Port and industrial areas of the community,

In making these recommerdations, the Greatsr Houston Partrership does not advocate &
position of & particular railroed. However, tze urgency of his matter can not be averstated.
Actios naeds to be takes immadiately.

Anse! 1. Condray, Chairman Jim C. Kollasr, President & CEO

Ned S. Holmes, Secretary




UINSON ELKI®

RESOLUTION

WHEREAS. e merger of the Unbon Paalic sad  Souihern Pacflc rulrands has beon an
uamitigated digaster for Harrs County, the Port of Housten and the maey rail shippery depandant upon rall

WHEREAS, Dr. Bud Wevwiwn of e Uasrersity of Nosth Texas has ssticsated that this merger
Jias alveady sost Tomas in aacoos of S11 talion and maez of tha aenoamic damsgy has happened o
Pusinasees within 50 miley of dowatowas Houston, aad

WHEREAS,  the comgerittvoners of the Mame County and the Port of Houston has bees severely
traded Ly the rai. congestiaa that has enveloped Harre Cauecy in the waks of the merger snd thet bas
made Harris County the eplcantes of Lie ‘moet raxl aisis in the te aatetd eeatury’; and

WHEREAS, Uns brvakdown in ruil seivice bas sauted mcrenned use of tncks; which to tum has
compounded (b Clann Air Aet prodiaes that this Couaty and wraa face; and

WHEREAS, Lterally hundreds of 1aled and shandonsd trains heve csused wemendows
ﬁwlmn % neighborhoods and cilizens as © 2o about their daly busness acd tha comatant
hang of 108d ercasings; the abandoases:t of houre azd dage: the gecasally chbaode eondition of
e rdgg:y\m: in Flarvis County ol Bave comirdated w o (ncreast in acadenis 5ad raised seriouws sefely
Quostiony. an

WHEREAS, tus County 8rd this part wers buflt on eompatition. (B4 one seilroad now has near
nonopaly pewer over the rad busness 1 thus arss; and

WHEHEAS, chess pradlems in the waks of ¢te UPSF mergor have crasted an absohvaly intalerable
situstion for Qs county,

THRRZFORE BE IT REYOLVED that llasrns Covnty Commissioners Cour adzpe the followicg resolutios

1 In anincreasingly comjedive world marke: place, s effziant 802 axapetisive rail system w essential

o scoriomic sucesse for the Harma County and the Puse of Houssm

- TRhe [ree onicrprive sydiam i ' gTuntost onnomis 336t ever devised but it watks only whaa thare s
real competition  Comsegusady we bebove that ot least cires reflroads ave necessary ai? aizh the
shiity o sevve a8 HBAY SR DPect A7 poositle 86 that vk rpers Aeve real comnpatitive chowe

. Sullieiens rai cormpeetian w01 sLww t the neemarary Cumiig) 10 axpand (Do Currnal inlrastrusturt © Moot
the futwre eeds of a powing econodty A competitive sed sficlent rail eytam wall atiract mare earge
from trucks oL 8 mITe iBnent et and with less sir palution
Neutsal La0etcluics 8ad neutra! -vuhm{::ud be expands) snd sxployed w help achiovs & mare
competitive 3l ayvicn These prinaples Jong bean used by the Port Terminal Ral) Authorisy and
the Flouston Bals 0nd Twm wal Authority w achaeve thase goals

. The Swfacy Trarvporiation Bourd which approved thus merger. and which has ealled this rail mess »
rail enais, slwuld excvnise n conmdorable powre w 1o inject AL £z competiting parmanensly ineo this
arsm
The Texao Congresvions! Delegution sbowld mcier Durt tho STB take all pecessary slape 0 nsure 8
rail campriuon 1a the ares

I7T 18 JIFRFBY ORDERYD that (hie wpou the minutes of Carmission v Count this
914 day e Maxch 1998 .

Sieve Madack
Commbissinnaec, Piocinet Three

’,;
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Congress ut the ﬂdmteh Slateg
Wiashingren, WBE 205153

Marck 12, .958

M. Diek Davidsor
President

Urnion Pacifi c/Seuthers
1717 Main Street, Sui

Dallas, Texas 7:20-

Jear Dick:

Yie are wr;ci;g out of oux ¢an
congestion in Texas ‘his prokle
&¥Xea, 1s not ~M0reving as we haz

€L of thris conces~ion irn Texas
Proklem began last summer,

TE emergensz:

oY

We have bsen p
changes in UP's ope
agreerent batyeen U 3
p*99ress. We urge you -
capital ilnvestmerr

the effects that L1<mi
inefficient configura
*”’g-s--o* proklem,
resolve ics preblenw
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O

£o COU.:'.’.E"
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®
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ghe &N
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Ot p
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We understand that LD has s=ated
éxtensive invegtmsen: ‘n tre Houston uad
nfrastructure is cwrs we were rleased
hae targeted 5571 miilicn fer Culf Qoast

Ll !h

T mtvyeg o -

w0 -y

:m;le~e:tat;cn c‘ :“-sz :.-1. shaovid not
. ] with shipy
that th
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"

¥ie believe tha-
and the railyreaé ehoul
Planning, ang coerdinacie

.
iMplemant Jit.







CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing “JOINT PETITION OF THE TEXAS

MEXICAN RAILWAY COMPANY AND THE KANSAS CITY SOUTHERN RAILWAY
COMPANY FOR IMPOSITION OF ADDITIONAL REMEDIAL CONDITIONS PURSUANT
TG THE BOARD'S RETAINED OVERSIGHT JURISDICTION --EVIDENTIARY
SUBMISSION" was served this 30" day of March, 1998, by hand-delivery, overnight delivery, or
first-class mail in a properly addressed envelope with adequate postage thereon addressed to all

known parties of record.

Y «
) 3 //,4/)

“Ffliam A. Mullis
Attorney for The Kansas City Sotthern
Railway Company
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TROUTMAN SANDERS LLP

AT Y oOREnN Y Yy A7 L AW

A LIMITED LIABILITY PARTNERSHIP

1300 I STREET, N W
SUITE 300 EAST
WASHINGTON, D C  20005-3314
TELEPHONE 202-274-2950
FACSIMILE 202-274-2994

Wilham A. Mullins

February 12, 1998

HAND DLLIVE

Mr. Vernon A. Williams

Case Control Unit

ATTN: STB Finance Docket No. 32760 (Su»-No. 21)
Surface Transportation Board FEB 1 31998
Suite 700 | '
1925 K Street, N.W. : Part o
Washingion, D.C. 20006 .; Public Record ___‘_

Oftice of the Secretary

Re:  Finance Docket No. 32760 (Sub-No. 21), Union Pacific Corporation, et al. --
Control & Merger -- Southern Pacific Rail Corporation, et al. Oversight
Proceeding

Dear Secretary Williams:

Enclosed for filing in the above captioned proceeding are the original and twenty-six
copies of TX-5/KCS-5, Jomni Petition of The Texas Mexican Railway Company and The Kansas
City Southern Railway Company for Imposition of Additional Remedial Conditions Pursuant to
the Board’s Retained Oversight Jurisdiction. Please date and time stamp one of the copies ior
return to our offices. Included with this filing is 2 3.5 inch Word Perfect, Version 5.1 diskette
with the text of the pleading.

Sincerely yours,

Gt T
William A. Mullins

Attorney for The Kansas City Southern
Railway Company

Robert K. Dreiling, Esquire
Richard A. Allen, Esquire
Erika Z. Tones, Esquire
Arvid E. Roach Il, Esquire

Q0060099 01




ENTERED
Office of the Secretary

FEB 1 31998

SURFACE TRANSPORTATION BOARD

Part of
=1 Public Record

l BEFORE THE
|

! FINANCE DOCKET NO. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY¥
AND MISSOURI PACIFIC RAILROAD COMPANY
--CONTROL AND MERGER --
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
~-CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

OVERSIGHT PROCEEDING

JOINT PETITION OF 1ilE TEXAS MEXICAN RAILWAY COMPANY AND THE
KANSAS CITY SOUTHERN RAILWAY COMPANY FOR IMPOSITION OF
ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD’S RETAINED
OVERSIGHT JURISDICTION

The Texas Mexican Railway Company (“Tex Mex™’) and The Kansas City Southern
Railway Company ("KCS")(collectively, “Tex Mex/KCS"), jointly petition the Surface
Transportation Boaid (*Board™ or “STB") to invoke its “oversight” jurisdiction, retained by it in its
final decision in the above-captioned docket (Decision No. 44, served August 12, 19¢ nance
Docket No. 32760, Union Pacific Corporation, et al. — Control and Merger - Southern Pacific Rail
Corporation, et al.) ("UPSP Decision"). in order to impose additional remedial conditions to its

approval of the common control and merger of rail carriers controlled by Union Pacific Corporation

(collectively “UP™)." In its decision, the Board granted certain conditions to Tex Mex/KCS so as

to ensure the continuation of an effective competitive alternative and to ensure the continued

Tex Mex/KCS will refer to both the combined Applicants in the UPSP Decision as just
U'P since Petitioners understand that the consolidation of SP into UP was effected on February 1,
1908.




provision of essential services provided by Tex Mex. See UPSP Decision and Voting
Conference Transcript, July 3, 1996 at pp. 20-21, 73-74, 96-99. Tex Mex/KCS state that in order
for Tex Mex/KC* to be the effective provider of competitive rail service in the NAFTA corridor
and to ensure Tex Mex’s financial viability, Tex Mex/KCS must control, tc the maximum extent
possible, the management of the rail facilities over which they operate. The additional remedial
c tions sought by Tex Mex/KCS in this Petition are intended, principally, to accomplish the
Board’s goals to ensure the continuation of an effective competitive alternative and to ensure the
continued provision of essential services provided by Tex Mex. The Tex Mex,/KCS plan
proposed herein gives Tex Mex/KCS more control over essential rail facilities, provides
additional rail capacity in the Houston terminal area, increases operating efficiencies, relieves
congestion, and provides shippers with a competitive alternative.

As addressed more fully below, the Board appropriately retained oversight jurisdiction of

the UP merger to, among other things, impose additional conditions and/or modify existing

conditions. Tex Mex and KCS assert that additional remedial conditions are not only needed, they

are essential. Accordingly, Tex Mex and KCS propose that the following remedial conditions be

imposed:”

1. That UP be required to divest itself of and seil to Tex Mex/KCS the following line of railroad,
to wit: UP’s main line situated between Houston and Beaumont, Texas between Gulf Coast Jct.
(UP MP 378, CP 212 on UP’s Beaumont Subdivision) and GCL Jct. (UP MP 460, on UP’s
Beaumont Subdivision), including all doubie main linc tracks, side tracks, passing tracks,
sidings, business tracks. and v2ids owned by UP and situated on, attached to, or associated with

the aforesaid mainline track. and all of UP’s interest in and to all rails. ties, spikes, tie plates,

To facilitate the Board's initial analysis of this plan, a map of the gre iter Houston
Termunal area is attached as Exhibit 1.




angle vars, switches, wires, pipes, poles, ballast, rail anchors, bridges, culverts, signaling
equipment, and other supporting structures, track materials and supplies situated on, attached
to, or associated with the aforesaid mainline track. As a condition to their purchase of the
aforesaid rail line and track structures and materials, Tex Mex/K.CS shall assume all of UP’s
rights and obligations in and *o th: Trackage Rights Agreement entered into by UP and BNSF
whereby UP has granted BNSF trackage rights over the aforesaid divested line. Further, Tex

Mex/KCS shall grant UP trackage rights over the said divested line, on the same terms and

conditions set forth in the aforesaid Trackage Rights Agreement between UP and BNSF to be

assumed by Tex Mex/KCS. Finally, Tex Mex/KCS shall dispaich the divested line from the
dispatch center to be established by PTRA, pursuant to the “Agreemen’ For Neutral
Dispatching Protocols, Greater Houston Terminal Area”, provided for in Condition No. 6
proposed by this Petition, and shall coordinate these dispatching functions with PTRA’s
dispatching activities under the aforesaid “Agreement For Neutral Dispatching Protocols,
Greater Houston ‘i’ 2rminal Area”.

That UP be required to divest itself of and sell to Tex Mex/KCS Booth Yard, situated in
Houston, Texas:;

That SP be required to divest itself of and sell to Tex Mex/KCS that portion of SP’s rail line
situated at Rosenberg, Texas, between Tower 17, S? MP 0.0 and End of Track, SP MP 25.8 on
SP’s Wharton Branch, Glidden Subdivision;

That Tex Mex/KCS be granted authority to acquire and operate the former SP line situated
between SP’s MP 0.0 on SP’s Wharton Branch. on the former San Aitonio Subdivision, at
Rosenberg, Texas, and SP’s MP 89.8 on SP’s former Wharton Branch San Antonio

Subdivision, at Victoria, Texas;




5. That SP be required to grant to Tex Mex trackage rights over sufficient terminal track owned by

SP at Victoria, Texas. , allow Tex Mex to operate trains between the aforesaid Rosenberg-
Victoria line and UP/SP’s line between Victoria and Placedo;

. That UP, SP, BNSF, Tex Mex, and the Port Terminal Railroad Company (“PTRA”) be
authorized and directed to enter into an “AGREEMENT FOR NEUTRAL DISPATCHING
PROTOCOLS, GREATER HOUSTON TERMINAL AREA”, in the form attached hereto as
Exhibit 2, wherein UP, SP, BNSF, and Tex Mex, as voting member lines of PTRA, appoint
PTRA as a Neutral Dispatcher, to dispatch lines in th.e Greater Houston Tenninal Area,
pursuant to Neutral Dispatching Protocols set forth in that Agreement and, further. agree to
foster and not hinder PTRA’s dispatching functions in accordance with those Protocols;

7. That UP, SP, BNSF, Tex Mex, and the Port Terminal Railroad Company (“PTRA™) be
authorized and directed to enter into an ““Agreement For Neutral Switching In The Greater
Houston Terminal Area”, wherein Up, SP, BNSF, and Tex Mex, as voting member lines of
PTRA, appoint PTRA as a Neutral Contract Switch Carrier, to switch all industries located
on all lines currently served by PTRA and on those lines in Housten which were served by
the Houston Belt & Terminal Railway Company (“HB&T") prior to its being . .-mantled by
UP and BNSF on November 1, 1997, and that the PTRA be granted all authority to extend its
operations over those former HB&T lines which it currently does not serve; and

. All temporary rights awarded Tex Mex as part of the Board’s Emergency Service Orders be
made permanent except that, once Tex Mex/KCS have acquired, rehabilitated and
commenced train operations on the aforesaid Rosenberg-Victoria line segment, previously
abandoned by SP, Tex Mex no longer will utilize the trackage rights awarded it in the

Board’s Emergency Service Order over the Algoa Route between Houston and Placedo.




To fully set forth the precise details of this plan and the necessary operating changes that
would be required, Tex Mex/KCS are submitting as Exhibit 3 to this Petition a proposed
Procedural Schedule. The proposed procedural schedule provides a suggested timeline that the

Board could follow in its consideration of the Tex Mex/KCS plan within the time limits for the

expiration of the Board’s authority under 49 U.S.C. 11123 for the continuation of Emergency

Service Order 1518. Under that timeline, 45 days from today, Tex Mex/KCS will file, consistent
with the substantive requirements of Part 1180 of the Board’s Rules of Practice (49 C.F.R. Part
1180), a complete evidentiary filing, consisting of a market impact study, an operating plan, and
other evidentiary exhibits and verified statements, that will set forth tic Justification for the
imposition of the remedial conditions and provide the Board with a full and complete analysis of
the impact of the plan, both on shippers and other carriers.
DISCUSSION

In support of this Petition for imposition of additional remedial conditions and in order to
accomplish the plan that Tex Mex/KCS propose, Tex Mex and KCS assert that the Board }as
ample authority to establish a process, pursuant to the suggested procedural schedule, that would
allow the Board to review and impose the additional remedial conditions. Indeed, the Board
itself has already specifically provided an avenue for that process to occur when it retained
oversight jurisdiction to review the conditions that it imposed in the UPSP Decision.

A. THE BOARD HAS JURISDICTION TO IMPOSE ADDITIONAL REMEDIAL
CONDITICXS IN THE UPSP MERGER AS PART OF ITS OVERSIGHT
PROCEEDING.

Among the conditions originally imposed by the Board in order to effectively address the

competitive harms of the UP/SP merger were (1) UP’s settlement with BNSF, as augmented by

the scttlement agreement with the Chemical Manufacturers Association (CMA), which centered




on extensive trackage rights and access to *“2-to-1" shippers on {JP’s new combined system, and
(2) trackage rights granted to Tex Mex between Robstown and Houston, Texas via Flatonia,
Texas (the “Flatonia Route”), and betwecn Houston and Beaumont, Texas, and certain terminal
trackage rights within Houston, Texas with restricted access to shippers at Houston. The Board
granted these conditions to ensure that shippers would not lose their competitive alternatives as a
result of the merger, and in addition, at least for Tex Mex, also to ensure that Tex Mex’s essential
services could continue to provide service (o its customers.

In imposing these conditions, th:: Board recognized the possible need for further, future
modification of these conditions due to unforeseen future circumstances and thus specifically
retained over: ight jurisdiction “for 5 years to examine whether the conditions we have imposed
have effectively addressed the competitive issues they were intended to remedy.” (UPSP
Decision, slip op. at 146) In formulating that “Oversight” condition, the Board specifically
retained the jurisdictional pocwer “to impose additional remedial conditions if, and to the extent,

we determine that the conditions already imposed have not effectively addressed the competitive

harms caused by the merger.” /d." In addition, Ordering 9 6 of the UPSP Decision states that

further conditions, including divestiture, may be ordered under the oversight provision. /d. at
231.

Indeed, each of the Commissioner’s separate comments in the U.”SP Decision elaborated
on the need for further oversight. For example, Chairman Morgan stated that “[i]f competitive

harm becomes a problem, we can and will act. The divestiture option will remain available

The Board has reiterated its oversight jurisdiction in nearly every decision issued thus far
in the Oversight Proceeding, Finance Docket No. 32760 (Sub-No. 21). In decisions numbered 1
and 10, the Board specifically stated that it had retained jurisdiction to impose *“additional
remedial conditions.” Decision No. 1 (STB served May 7, 1997) and Decision No. 10 (STB
served Oct. 27, 1997).




auring the entire oversight period.” /d. at 240. On the same topic, Vice Chairman Owen

declared that “[d]uring this oversight period we have authority to impose additional conditions

and we will be an alert and aggressive policeman.” /d. at 250. Even UP’s own counsel, Arvid E.

Roach, II. during Oral Argument on the merger, specifically declared that under the oversight

jurisdiction, the Board “will have unrestricted power to impose additional conditions if

appropriate. ... That would include divestiture. ... There’s no reason that in a year or two or
three, if [the Board] conclude(s] that [divestiture] is appropriate, you can’t require it.”” UPSP,

Finance Docket No. 32760, Oral Argument Transcript, July 1, 1996 at p. 59. Thus, to the exient

that the Board’s original conditions have not proved adequate to effectively address the harms

from UP’s control of SP, the Board has retained jurisdiction to impose additional remedial
conditions.

B. THE BOARD ALSO HAS JURISDICTION TC (MPOSE ADDITIONAL
REMEDIAL CONDITIONS IN THE UPSP MERGER AS PART OF ITS
STATUTORY PROVISIONS AND PRECEDENT.

Section '1324(c) of Title 49 in the United States Code states in pertinent part that:
The Board may impose conditions governing the transaction, including the
divestiture of parallel tracks or requiring the granting of trackage rights and access
to other facilities. Any trackage rights and related conditions imposed to alleviate
anti-competitive effects of the transaction shall provide for operating terms and
compensation levels to ensure that such effects are alleviated.

It is thus clear that Congress intended the Board to “ensure” that any “conditions” imposed by

the Board do in fact “alleviate™ the effects that they were intended to al eviate. As noted, to

comply with this statutory provision, the Board adopted a 5 year oversight process. However,

notwithstanding the existence of the Board's oversight jurisdiction, the Board also has adequate

independent authority to modify the conditions granted to Tex Mex/KCS. Section 49 U.S.C.

§ 11327 provides that “[w]hen cause exists, the Board may make appropriate orders




supplemental to an order made in a proceeding under sections 11322 through 11326 of this title.”
In fact, the United States Supreme Court precedent strongly supports the Board’s independent
basis under Section 11327 (through its statutory predecessors) to consider and grant
supplemental relief in consolidation and merge: proceedings. See Penn-Central Merger Cases,
389 U.S. 486, 522 (1967).

Other precedent also =xists for the Board to utilize its retained jurisdiction, even where
the Board has not expressly retained jurisdiction, to add to or otherwise modify conditions
contained in previous orders and decisions. The Board’s predecessor has specifically declared
that “it is common for the Commission or a reviewing court to revisit and modify conditions.”
Union Pacific Corp. et al. — Control — Chicago and North Western Transportation Co., Finznce
Docket No. 32133 (ICC served April 6, 1995). See also, Rio Grande Industries, Inc. et al. -
Purchase and Related Trackage Rights — Soo Line Railroad Company, Finance Docket No.
31505 (ICC scived Nov. 13, 1989) (The Board also has authority to issue supplemental orders in
the absence of tn express reservation of jurisdiction.); GLI Acquisition Co. — Purchase —
Trailways Lines, Inc. et al., No. MC-F-18505 (ICC served Dec. 10, 1990) (**Apart from our
reservation of jurisdiction, we also have specific statutory authority under 49 U.S.C. 11351 [now

§ 11327] to make necessary supplemental decisions, “when cause exists”, in section 11343-

11344 [now § § 11323-11324] proceedings.”); People of State of Ill v. ICC, 713 F.2d 305 (7"

Cir. 1983) (The same test for determining whether additional conditions should be imposed is
used in supplemental order proceedings and continuing jurisdiction proceedings, either way the

petitions are not unusual. Cites Grevhound Corp. v. ICC 668 F.2d 1354 (D.C. Cir. 1981)).




Whether the Board invokes its jurisdiction under its oversight proceeding, other statutory
authority. or both, it is clear that the Board has jurisdiction to impose additional remedial
conditions.*
8 ADDITIONAL REMEDIAL CONDITIONS ARE NECESSARY IN ORDER FOR
TEX MEX/KCS TO FULFILL THE BOARD’S GOALS WITH RESPECT TO
THE PRESERVATION CF COMPETITION AND OF TEX MEX'’S ESSENTIAL
SERVICES
As previously noted, the Board granted certain conditions to Tex Mex/KCS so as to
ensure the continuation of an effective competitive alternative and to ensure the continued
provision of essential services provided by Tex Mex. However, in order for Tex Mex/KCS to be
the effective provider of competitive rail service in the NAFTA corridor and to ensure the
provision of essential service by Tex Mex, Tex Mex/KCS must control, to the maximum extent

possible, the management of the rail facilities over which it operates. The additional remedial

conditions sought by Tex Mex/KCS in this Petition are intended, principally, to accomplish the

Board’s goals to ensure the continuation of an effective competitive alternative and to ensure the

continued provision of essential services provided by Tex Mex. The Tex Mex/KC S proposal
will provide Tex Mex/KCS more control over the rail facilities over which they operate, provide
additional rail capacity in the Houston terminal area, increase operating efficiencies, relieve

congestion, and provide shippers with a competitive alternative.

4

Petitioners do ot believe that they need to invoke the Board’s reopening jurisdiction
under 49 U.S.C. 722(c) and 49 C.F.R. 1115.4, precisely because the Board retained jurisdiction.
If'the relief Petitioners here seek was based upon a discovered error in the Board’s original
determinations of the case. perhaps a Petition to Reopen the entire proceeding would be in order.
However, Petitioners do not base their request for relief in this Petition on any error on the part
of the Board. Rather, the Board specifically retained jurisdiction to address the type of
circumstances upon which this instant Petition is based, circumstances which neither the Board
nor any party to the proceeding could have fully foreseen during the course of the proceeding.




Obviously, the one significant unforeseen circumstance that has followed the UP/SP
combination is the intolerable service crisis on the new system, particularly in the Gulf Coast
Region. In unprecedented action, the Board has addressed that crisis to the extent that it is
empowered to do so under the Emergency Service provisions of Section 11123 of the Interstate

Commerce Commission Termination Act (“ICCTA”). However, the Board’s ability to address

the combined impact of the merger and UP’s service crisis under the Emergency Service

provisions is constrained by the time limitations placed by Congress on the allov-able extension
of Emergency Orders. Under the statute, orders can only be extended to a maximum of 270
days. 49 U.S.C. § 11123(c)(1). Any long term or, indeed, permanent responses the aforesaid
impacts must be imposed under either the Board’s power to reopen proceedings or, in the instant
case, under its retained “Oversight” junisdiction.

While the Board’s Emergency Service Orders under the provisions of Section 11123 are
one example of the need for additional remedial conditions, the Board cannot, by the terms of
that provision, provide the type of permanent relief that is required in order for Tex Mex/KCS to
continue to fulfill their obligations under the conditions imposed by the Board in the /PSP
Decision. Tex Mex/KCS need not itemize the emergency provisions imposed by the Board but,
for these purposes, need only point out that they have included expanded access to Tex Mex,
which bespeaks of the Board’s continued belief that Tex Mex is an essential provider of rail
services in the Houston corridor. However, UP’s inability to properly manage its rail assets is
putting Tex Mex’s continued ability to provide those services in jeopardy, both on a temporary
and permanent basis.

Another significant, post consolidation occurrence which neither the Board nor Tex

Mex/KCS could have foreseen in the course of the UP proceedings was UP’s and BNSF's




dismantiing of the HB&T. Although they made no mention of such a dismantling in their
Operating Plan or in other representations to the Board, immediately upon approval of the

control transaction, UP and BNSF, the only shareholders of HB&T, entered into trackage rights

agreements with HB&T" wherein, un.ike most trackage rights agreements, they suppianted

HB&T as the operating carrier on the line, taking over all dispatching, maintenance and capital
programs. They also acquired HB&T’s equipment and many of its employees. In the final
analysis, they all but did away with HB&T, leaving it as a corporate shell, whose only purpose is
to own the real estate upon which its tracks are situated and to hold paper, contingent rights to
operate over those tracks.”

The effect of UP’s demolition of HB&T was to eliminate that company as a neutral
switch carrier and a neutral dispatcher in the greater Houston terminal area. The demolition also
had the effect of putting UP in absclute control of ninety per cent of HB&T's terminal track and
other facilities. As a result of UP’s dominance of dispatching in the entire Houston area, the
elimination of neutral dispatching, and of the severe service crisis, UP has all but destroyed the
ability of Tex Mex/KCS to provide the essential rail services which the Board intended to
preserve when it awarded Tex Mex its trackage rights and the limited access to the Houston

terminal as a condition to the UP/SP consolidation.” While these circumstances could not have

SP also was granted overhead trackage rights to allow its trains to operate over the HB&T
tracks pending its merger into UP.

Petitioners have jointly filed pleadings in Finance Docket Nos. 33507, 33461, 33462 and
33463 addressing the HB&T situation. Petitioners ask that the contents of those pleadings be
incorporated by reference in this Petition.

As a result of the UP service crisis, Tex Mex/KCS have incurred additional rail operating
expenses of over two million dollars. Even though Tex Mex r ., enues have significantly
increased as a result of the Board’s UPSP Decision, the added expenses have caused Tex Mex to
operate at a 95% operating ratio for 1997. Tex Mex/KCS cannot continve to provide the
essential services necessary to ensure a competitive alternative in the Houston area at such high
levels of operating expense.




been forescen by they Board or any party opposing the merger while the merger proceeding was
in process, experience has established that the trackage rights granted to Tex Mex/KCS in the
UPSP Decision have not “‘ensured” that the harmful effects of the UP/SP merger have been
eliminated. Accordingly, because the Board has previously stated that it will exercise its
oversight jurisdiction to specifically help Tex Mex if necessary, UPSP, Decision No. 47 slip op.
at 12 (STB served Sept. 10, 1996) and because the Board has ample authority to impose remedial
conditions subsequent to approval of a meiger application, Tex Mex/KCS will, consistent with
the Procedural Schedule attached as Exhibit 3 (and for which Tex Mex/KCS specifically request
its approva’ and adoption), file, within 45 days, a complete evidentiary submission detailing the
reasons for, and the means, by which the Tex Mex/KCS plan can be adopted.
CONCLUSION

Because of the unanticipated circumstances resulting from the merger of SP into UP, Tex
Me.:’s ability to compete in the Houston corridor, and therefore, its ability to continue to provide
essential rail services between the Mexican Gateway and the United States, are seriously
undermined. The Board must use its retained “Oversight” jurisdiction and/or other statutory
authority to impose the additional remedial conditions sought by Tex Mex/KCS. The Board’s

very purposes in imposing Tex Mex trackage rights and access in the first instance, including

preserving competition and providing essential services, cannot be fulfil.ed without the adoption

of these additional remedial conditions.
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EXHIBIT 2

AGREEMENT FOR
NEUTRAL DISPATCHING PROTOCOLS
GREATER HOUSTON TERMINAL AREA

AGREEMENT, entered into this __ day of , 1998, by and
between UNION PACIFIC RAILROAD COMPANY (“UP”), SOUTHERN PACIFIC
TRANSPORTATION COMPANY (“SPT”), BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY (“BNSF”), THE TEXAS MEXICAN RAILWAY
COMPANY (“Tex Mex”), and PORT TERMINAL RAILROAD ASSOCIATION
(“PI'RA”),

WITNESSETH:

WHEREAS, UP, SPT, BNSF, and Tex Mex each and all are voting members lines
of PTRA (hereinafter, collectively referred to as “Voting Member Lines”);

WHEREAS, each and all of the said Voting Member Lines of PTRA mutually
agree and desire that PTRA be appointed bty them as a neutral contract dispatcher and, in
that capacity, dispatch the trains of each and all said Voting Member Lines while said
trains are ope-ating over railroad lines owned or controlled by said Voting Member Lines
or by PTRA and situated within the “Greater Houston Terminal Area”, as hereinafter more
particularly defined, in accordance with the “Neutral Dispatching Protocols” hereinafter set
forth, and for the consideration and subject to the terms and conditions hereinafter set
forth; and

WHEREAS, PTRA is agreeable to serve as said neutral contract dispatcher, as
described above. in accordance with the “Neutral Dispatching Protocols” hereinafter set
forth, and for the consideration and subject to the terms and conditions hereinafter set
forth.

NOW, THEREFORE, in consideration of their mutual covenants herein set forth
and contained, the parties agree as follows:

1. Dispatching Functions: Each and all of . Voting Member Lines hereby
appoint PTRA as their neutral contract dispatcher for the purpose of dispatching trains of
each and all said Voting Member Lines while said trains are operating over railroad lines
owned or controlled by said Voting Member Lines or by PTRA and situated within the
“Greater Houston Terminal Area”, as hereinafter more particularly defined, in accordance
with the “Neutral Dispatching Protocols” hereinafter set forth, and for the consideration
and subject to the terms and conditions hereinafter set forth. Each and all of the Voting
Member Lines that currently perform dispatching functions which are to be transferred to
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PTRA hereunder shall cooperate fully in such transfer and transition of such dispatching
functions to PTRA.

2. Greater Houston Terminal Area: For the purposes of this Agreement, the
parties agree that the “Greater Houston Terminal Area” shall be as shown on Exhibit A to
this Agreement.

3. Neutral Dispatching Protocols: PTRA shall perform its dispatching functions
hereunder pursuant to the following “Neutral Dispatching Protocols:

A. PTRA shall make necessary changes in its current rail operations to enable it to
perform all dispatching functions; including the hiring of all necessary and
appropriate personnel, the acquisition of necessary office space for a dispatch
center, and the purchase of necessary and appropriate equipment. PTRA shall
cooperate in the transition of current dispatching fanctions from Voting Member
Lines to PTRA.

PTRA agrees to maintain a communications capability between its dispatch
center and each of the Voting Member Lines sufficient to effect timely exchange
of data and information between PTRA and designated operating offices of the
Voting Member Lines. PTRA also shall provide a must answer, hotlire
telephone number to each of the Voting Member Lines that will enable
immediate access to a director-level employee in PTRAs dispatching center.

PTRA shall dispatch trains pursuant to this Agreement in a non-discriminatory
and fair manner, using a first-come, first-served methodology and shall, at a
minimum, maintain equity among its trains and the trains of the Voting Member
Lines which it is dispatching.

. The Voting Member Lines shall commission a study to establish bench mark
performance standards for train operations which PTRA is to dispatch hcreunder
and, thereafter, PTRA shall exert every reasonable effort to dispatch such train
operations in such a fashion as to meet such benchmark performance standards
and shall furnish to each Voting Member Line a monthly report measuring
actual performance of dispatched trains with the aforesaid, established
benchmark performance standards.

. The Voting Member Lines shai! contract with a mutually acceptable firm
capable of providing PTRA dispatching equipment, software and related signal
and communications work necessary for PTRA to fully integrate its dispatching
of its own lines and the lines of each of the Voting Member Lines. All costs
associated vith the installation and maintenance of such contract dispatching
equipment shall be treated as a dispatching expense of PTRA, to be borne by the
Voting Member Lines as provided in Section 5. of this Agreement. Each Voting
Member Line shall have the option to purchase, at its own expense, equipment
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necessary to monitor real time activity of control points on the line being
dispatched hereunder. PTRA shall allow replay capability to enable owner’s
electing to acquire such monitoring equipment to view up to seven days of
historical information.

Each and all of the Voting Member Lines shall be obliged to conduct their respective
business operations and cooperate with one another and with PTRA in sucb manner as to
promote neutral dispatching provided for in this Agreement and the aforesaid Neutral
Dispatching Protocols.  Such Voting Member Lines shall not, acting individually or in
concert with one another or with PTRA or any other person, use their control of their
respective train operations on or their ownership or control of rail lines being dispatched by
PTRA pursuant to this Agreement, to interfere with or frustrate PTRA’s neutral
dispatching hereunder or s ability to comply with the aforesaid Neutral Dispatching
Protocols.

4. Dispat aing Committee: A. To further insure that PTRA dispatches trains
within the Greater Houston Terminal Area, as herein defined, in a fair, impartial and non-
discriminatory manner, a Dispatching Committee hereby is established . The Dispatching
Committee will consist of a representative from each of the Voting Line Members,
provided, however, that for purpose of representation on the Dispatching Committee, UP
and SPT shall have only one representative. Each representative shall have a single vote.
There shall be a chairman of the Committee, whose position shall rotate annually among
the Voting Member Lines in the following order: UP/SPT, BNSF, Tex Mex. B. If any
Voting Member Line believes that PTRA is not performing dispatching in a fair, impartial
or non-discriminatory manner, that Voting Member Line can refer a complaint in writing
to the Dispatching Committee, detailing the nature of its complaint. The Dispatching
Committee shall conduct a meeting within fourteen days or receipt of the complaint to
address its validity. If the Committee, by a simple majority vote of its members, finds that
PTRA was not abiding by or engaging in acts contrary to its commitment to perform
dispatching in a non-discriminatory manner, the Committee shall direct PTRA immediately
to effect improvements in dispatching to address the complaints or to desist from such
contrary acts described in the complaint within fourteen days from the meeting of the
Committee. If, at the end of the fourteen day period, the member that filed the complaint
has not seen the situation improve satisfactorily or PTRA has failed to desist from such
contrary acts, another meeting of the Committee shall be held within seven days. At this
meeting, there shall be another vote by the Dispatching Committee. If a simple majority of
the voting members finds that PTRA has not adequately addressed the complaint, the
Committee can elect to work with PTRA to effect the necessary improvements or eliminate
the contrary acts. If PTRA cannot or will not resolve the issue, by a majority vote, the
Committee shall have the ability to direct PTRA to return the control of all dispatching
over the lines within the Greater Houston Terminal Area, as herein defined, to another
Neutral Dispatching Agent to be selected by unanimous agreement of the Voting Member
Lines.
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5. Compensation: As compensation to PTRA for its dispatching services
hereunder the Voting Member Lines shall reimburse PTRA for its actual costs of
performing such dispatching services, including suitable additives for management and
administrative expenses. Such costs shall be reimbursed to PTRA by their inclusion in
PTRA’s gencrai maintenance and operating costs and monthly payment by the Voting
Member Lines as part of such general maintenance and operating costs, pursuant to the
terms of the Original Agreement of June 24, 1924, as amended, between the Port of
Houston Authority of Harris County, Texas and the rail carriers then serving Houston.

6. Entire Agreement: This Agreement represents the entire agreement between
the parties with respect to neutral dispatching in the Greater Houston Terminal Area and its
terms cannot be modified other than an amendment in writing identified to this Agreement
and executed by each and all the parties to this Agreement.

7. Successors and Assigns: This agreement shall be binding upon and inure to
the benefit of the parties, their successors and assigns.

8. Term: This Agreement shall be effective for an initial term of ninety-nine (99)
years, unless earlier terminated by unanimous consent of the parties. The initial term may
be extended by mutual consent of the parties.

IN WITNESS WHEREOF, the parties have each executed this Agreement in

quadruplicate originals as of the year and date first above written.
UNION PACIFIC SOUTHERN PACIFIC
RAILROAD COMPANY TRANSPORTATION COMPANY

By By
Its: Its:

BURLINGTON NORTHERN TEXAS MEXICAN RAILWAY
AND SANTA FE RAILWAY COMPANY
COMPANY

By

Its:

PORT TERMINAL RAILROAD ASSOCIATION

By




EXHIBIT A

The limits of the “Greater Houston Terminal Area”, to which neutral dispatching
and the Neutral Dispatching Protocols provided for in the foregoing Agreement, in the
event and at such time as either UP’s or SPT’s main lines between Houston and Beaumont,
TX are divested to Tex Mex or The Kansas City Southern Railway Company (“KCS”) or
both Tex Mex and KCS jointly, shall be:

Current UP/SPT Track:

Gulf Coast Jct. MP 378.0 to Settegast Jct. MP 381.6 CP H382

Dawes MP 353 to West Jct. MP 12.6 (Houston Terminal Subdivision-
Passenger Line)

Tower 26 MP 360.7 to Chaney Jct. MP 2.8 (Houston Terminal Subdivision-
Freight Line);

Tower 68 MP 0.8 to Deer Park MP 16.5 (Houston Terminal Subdivision-
Galveston Lines);

Harrisburg Jct. MP 1.3 to West Jct. MP 12.6 (Houston Terminal
Subdivision-Harrisburg Lines);

Tower 76 MP4.1 to Tower 26 MP 0.7 (Lufkin Subdivision);

SPT Interlocking, Eureka MP 190.0to HB&T Switching Limits MP 194
(Houston Subdivision).

Houston Belt & Terminal Railway Company Track:

West Belt Subdivision, Belt Jct. CP 101 to T&NO Jet. CP 184;
East Belt Subdivision, Belt Jct. CP 101 to Double Track Jct. CP 169.

PTRA Track:

Southshore Subdivision PTRA MP 1.4 to Deer Park Jct. PTRA MP 11.7.
New track proposed to be constructed by the Port of Houston Authority to
serve an intermodal facility located at Barbour’s Cut.

Any future track which the Port of Houston Authority, from time to time in
the future, shall construct, finance the construction of, or own.
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AGREEMENT FOR
NEUTRAL DISPATCHING PROTOCOLS
GREATER HOUSTON TERMINAL AREA

AGREEMENT, entered into this __ day of , 1998, by and
between UNION PACIFIC RAILROAD COMPANY (“UP”), SOUTHERN PACIFIC
TRANSPORTATION COMPANY (“SPT”), BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY (“BNSF”), THE TEXAS MEXICAN RAILWAY
COMPANY (“Tex Mex”), and PORT TERMINAL RAILROAD ASSOCIATION
(“PTRA"),

WITNESSETH:

WHEREAS, UP, SPT, BNSF, and Tex Mex each and all are voting members lines
of PTRA (hereinafter, collectively referred to as “Voting Member Lines”);

WHEREAS, each and all of the said Voting Member Lines of PTRA mutually
agree and desire that PTRA be appointed by them as a neutral contract dispatcher and, in
that capacity, dispatch the trains of each and all said Voting Member Lines while said
trains are operating over railroad lines owned or controlled by said Voting Member Lines
or by PTRA and situated within the “Greater Houston Terminal Area”, as hereinafter more
particularly defined, in accordance with the “Neutral Dispatching Protocols” hereinafter set
forth, and for the consideration and suoject to the terms and conditions hereinafter set
forth; and

WHEREAS, PTRA is agreeable to serve as said neutral contract dispatcher, as
described above, in accordance with the “Neutral Dispatching Protocols” hereinafter set
forth, and for the consideration and subject to the terms and conditions hereinafter set
forth.

NOW, THEREFORE, in consideration of their mutual covenants herein set forth
and contained, the parties agree as follows:

1. Dispatching Functions: Each and all of the Voting Member Lines hereby
appoint PTRA as their neutral contract dispatcher for the purpose of dispatching trains of
each and all said Voting Member Lines while said trains are operating over railroad lines
owned or controlled by said Voting Member Lines or by PTRA and situated within the
“Greater Houston Terminal Area”. as hereinafter more particularly defined, in accordance
with the “Neutral Dispatching Protocols” hereinafter set forth, and for the consideration
and subject to the terms and conditions hereinafter set forth. Each and all of the Voting
Member Lines that currently perform dispatching functions which are to be transferred to
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PTRA hereunder shall cooperate fully in such transfer and transition of such dispatching
functions to PTRA.

2. Greater Houston Terminal Area: For the purposes of this Agreement, the
parties agree that the “Greater Houston Terminal Area” shall be as shown on Exhibit A to
this Agreement.

3. Neutral Dispatching Protocols: PTRA shall perform its dispatching functions
hereunder pursuant to the following “Neutral Dispatching Protocols:

A. PTRA shall make necessary changes in its current rail operations to enable it to
perform all dispatching functions; including the hiring of all necessary and
appropriate personnel, the acquisition of necessary office space for a dispaich
center, and the purchase of necessary and appropriate equipment. PTRA shall
cooperate in the transition of current dispatching functions from Voting Member
Lines to PTRA.

. PTRA agrees to maintain a communications capability between its dispatch
center and each of the Voting Member Lines sufficient to effect timely exchange
of data and information between PTRA and designated operating offices of the
Voting Member Lines. PTRA also shall provide a must answer, hotline
telephone number to each of the Voting Member Lines that will enable
immediate access to a director-level employer in PTRA’s dispatching center.

. PTRA shall dispatch trains pursuant to this Agreement in a non-discriminatory
and fair manner, using a first-come, first-served methodology and shall, at a
minimum, maintain equity among its trains and the trains of the Voting Member
Lines which it is dispatching.

. The Voting Member Lines shall commission a study to establish bench mark
performance standards for train operations which PTRA is to dispatch hereunder
and, thereafter, PTRA shall exert every reasonable effort to dispatch such train
operations in such a fashion as to meet such benchmark performance standards
and shall furnish to each Voting Member Line a monthly report measuring
actual performance of dispatched trains with the aforesaid, established
benchmark performance standards.

. The Voting Member Lines shall contract with a mutually acceptable firm
capable of providing PTRA dispatching equipment, software and related signal
and communications work necessary for PTRA to fully integrate its dispatching
of its own lines and the lines of each of the Voting Member Lines. All costs
associated with the installation and maintenance of such contract dispatching
¢quipment shall be treated as a dispatching expense of PTRA, to be borne by the
Voting Member Lines as provided in Section 5. of this Agreement. Each Voting
Member Line shall have the option to purchase, at its own expense, equipment
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necessary to monitor real time activity of control points on the line being
dispatched hereunder. PTRA shall allow replay capability to enable owner’s
electing to acquire such monitoring equipment to view up to seven days of
historical information.

Each and all of the Voting Member Lines shall be obliged to conduct their respective
business operations and cooperate with one another and with PTRA in such a manner as to
promote neutral dispatching provided for in this Agreement and the aforesaid Neutral
Dispatching ¥rotocols.  Such Voting Member Lines shall not, acting individually or in
concert with one another or with PTRA or any other person, use their control of their
respective train operations on or their ownership or control of rail lines being dispatched by
PTRA pursuant to this Agreement, to interfere with or frustrate PTRA’s neutral
dispatching hereunder or its ability to comply with the aforesaid Neutral Dispatching
Protocols.

4. Dispatching Committee: A. To further insure that PTRA dispatches trains
within the Greater Houston Terminal Area, as herein defined, in a fair, impartial and non-
discriminatory manner, a Dispatching Committee hereby is established . The Dispatching
Committee will consist of a representative from each of the Voting Line Members,
provided, however, that for purpose of representation on the Dispatching Committee, UP
and SPT shall have only one representative. Each representative shall have a single vote.
There shall be a chairman of the Committee, whose position shall rotate annually among
the Voting Member Lines in the following o: er: UP/SPT, BNSF, Tex Mex. B. If any
Voting Member Line believes that PTRA is not performing dispatching in 1 fair, impartial
or non-discriminatory manner, that Voting Member Line can refer a complaint in writing
iw the Dispaiching Committee, detailing the nature of its complaint. The Dispatching
Committee shall conduct a meeting within fourteen days of receipt of the complaint to
address its validity. If the Committee, by a simple majority vote of its members, finds that
PTRA was not abiding by or engaging in acts contrary to its commitment to perform
dispatching in o non-discriminatory manner, the Committee shall direct PTRA immediately
to effect improvements in dispatching to address the complaints or to desist from such
contrary acts described in the complaint within fourteen days from the meeting of the
Committee. If, at the end of the fourteen day period, the member that filed the complaint
has not seen the situation improve satisfactorily or PTRA has failed to desist from such
contrary acts, another meeting of the Committee shall be held within seven days. At this
meeting, there shall be another vote by the Dispatching Committee. If a simple majority of
the voting members finds that PTRA has not adequately addressed the complaint, the
Committee can elect to work with PTRA to effect the necessary improvements or eliminate
the contrary acts. If PTRA cannot or will not resolve the issue, by a majority vote, the
Committee shall have the ability to direct PTRA to return the control of all dispatching
over the lines within the Greater Houston Terminal Area, as herein defined. to another
Neutral Dispatching Agent to be selected by unanimous agreement of the Voting Member
Lines.
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5. Compensation: As compensation to PTRA for its dispatching services
hereunder the Voting Member Lines shall reimburse PTRA for its actual costs of
performing such dispatching services, including suitable additives for management and
administrative expenses. Such costs shall be reimbursed to PTRA by their inclusion in
PTRA’s general maintenance and operating costs and monthly payment by the Voting
Member Lines as part of such general maintenance and operating costs, pursuant to the
terms of the Original Agreement of June 24, 1924, as amended, between the Port of
Houston Authority of Harris County, Texas and the rail carriers then serving Houston.

6. Entire Agreement: This Agreement rep-esents the entire agreement between
the parties with respect to neutral dispatching in the Greater Houston Terminal Area and its
terms cannot be modified other than an amendment in writing identified to this Agreement
and executed by each and all the parties to this Agreement.

7. Successors and Assigns: This agreement shall be binding upon and inure to
the benefit of the parties, their siccessors and assigns.

8. Term: This Agreement shall be effective for an initial term of ninety-nine (99)
years, unless earlier terminated by unanimous consent of the parties. The initial term may
be extended by mutual consent of the parties.

IN WITNESS WHEREOF, the parties have each executed this Agreement in

quadruplicate oriinals as of the year and date first above written.

UNION PACIFIC SOUTHERN PACIFIC
RAILROAD COMPANY TRANSPORTATION COMPANY

By By
Its: Its:

BURLINGTON NORTHERN TEXAS MEXICAN RAILWAY
AND SANTA FE RAILWAY COMPANY
COMPANY

By

Its:

PORT TERMINAL RAILROAD ASSOCIATION

By




EXHIBIT A

The limits of the “Greater Houston Terminal Area”, to which neutral dispatching
and the Neutral Dispatching Protocols provided for in the foregoing Agreement, in the
event and at such time as either UP’s or SPT’s main lines between Houston and Beaumont,
TX are divested to Tex Mex or The Kansas City Southern Railway Company (“KCS”) or
both Tex Mex and KCS jointly, shall be:

Current UP/SPT Track:

Gulf Coast Jct. MP 378.0 to Settegast Jct. MP 381.6 CP H382

Dawes MP 353 to West Jct. MP 12.6 (Houston Terminal Subdivision-
Passenger Line)

Tower 26 MP 360.7 to Chaney Jct. MP 2.8 (Houston Terminal Subdivision-
Freight Line);

Tower 68 MP 0.8 to Deer Park MP 16.5 (Houston Terminal Subdivision-
Galveston Lines);

Harrisburg Jct. MP 1.3 to West Jct. MP 12.6 (Houston Terminal
Subdivision-Harrisburg Lines);

Tower 76 MP4.1 to Tower 26 MP 0.7 (Lufkin Subdivision);

SPT Interlocking, Eureka MP 190.0to HB&T Switching Limits MP 194
(Houston Subdivision).

Houston Belt & Terminal Railway Company Track:

West Belt Subdivision, Belt Jct. CP 101 to T&NO Jct. CP 184:
East Belt Subdivision, Belt Jct. CP 101 to Double Track Jct. CP 169.

PTRA Track:

Southshore Subdivision PTRA MP 1.4 to Deer Park Jct. PTRA MP 11.7.
New track proposed to be constructed by the Port of Houston Authority to
serve an intermodal facility located at Barbour’s Cut.

Any future track which the Port of Houston Authority, from time to time in
the future, shall construct, finance tie construction of, or own.
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AGREEMENT FOR
NEUTRAL DISPATCHING PROTOCOLS
GREATER HOUSTON TERMINAL AREA

AGREEMENT, entered into this  day of , 1998, by and
between UNION PACIFIC RAILROAD COMPANY (“UP”), SOUTHERN PACIFIC
TRANSPORTATION COMPANY (“SPT”), BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY (“BNSF”), THE TEXAS MEXICAN RAILWAY
COMPANY (“Tex Mex”), and PORT TERMINAL RAILROAD ASSOCIATION
(“yrRA”)’

WITNESSETH:

WHEREAS, UP, SPT, BNSF, and Tex Mex each and all are voting members lines
of PTRA (hereinafter, collectively referred to as “Voting Member Lines™);

WHEREAS, each and all of the said Voting Member Lines of PTRA mutually
agree and desire that PTRA be appointed bv them as a neutral contract dispatcher and, in
that capacity, dispatch the trains of each and all said Voting Member Lines while said
trains are operating over railroad lines owned or controlled by said Voting Member Lines
or by PTRA and situated within the “Greater Houston Terminal Area”, as hereinafter more
particularly defined, in accordance with the “Neutral Dispatching Protocols” hereinafter set
forth, and for the consideration and subject to the terms and conditions hereinafter set
forth; and

WHEREAS. PTRA is agreeable to serve as said neutral contract dispatcher, as
described above, in accordance with the “Neutral Dispatching Protocols” hereinafter set
forth, and for the consideration and subject to the terms and conditions hereinafter set
forth.

NOW, THEREFORE, in consideration of their mutual coverants herein set forth
and contained, the parties agree as follows:

1. Dispatching Functions: Each and all of the Voting Member Lines hereby
appoint PTRA as their neutral contract dispatcher for the purpose of dispatching trains of
each and ail said Voting Member Lines while said trains are operating over railroad lines
owned or controlled by said Voting Member Lines or by PTRA and situated within the
“Greater Houston Terminal Area”, as hereinafter more particularly defined, in accordance
with the “Neutral Dispatching Protocols” hereinafter set forth, and for the consideration
and subject to the terms and conditions hereinafter set forth. Each and all of the Voting
Member Lines that currently perform dispatching functions which are to be transferred to
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PTRA hereunder shall cooperate fully in such transfer and transition of such dispatching
functions to PTRA.

2. Greater Houston Terminal Area: For the purposes of this Agreement, the
parties agree that the “Greater Houston Terminal Area” shall be as shown on Exhibit A to
this Agreement.

3. Neutral Dispaiching Protocols: PTRA shall perform its dispatching functions
hereunder pursuant to the following “Neutral Dispatching Protocols:

A. PTRA shall make necessary changes in its current rail operations to enable it to
perform all dispatching functions; including the hiring of all necessary and
appropriate personnel, the acquisition of necessary office space for a dispatch
center, and the purchase »f necessary and appropriate equipment. PTRA shall
cooperate in the transition of current dispaiching functions from Voiing Member
Lines to PTRA.

. PTRA agrees to maintain a communications capability between its dispatch
center and each of the Voting Member Lines sufficient to effect timely exchange
of data and information between PTRA and designated operating offices of the
Voting Member Lines. PTRA also shall provide a must answer, hotline
telephone number to each of the Voting Member Lines that will enable

immediate access to a director-level employee in PTRA’s dispatching center.

PTRA shall dispatch trains pursuant to this Agreement in a non-discriminatory
and fair manner, using a first-corne, first-served methodology and shall, at a
minimum, maintain equity among its trains and the trains of the Voting Member
Lines which it is dispatching.

. The Voting Member Lines shall commission a study to establish bench mark
performance standards for train operations which PTRA is to dispatch hereunder
and, thereafter, PTRA shall exert every reasonabie effort to dispatch such train
operations in such a fashion as to meet such benchmark performance standards
and shall furnish to each Voting Member Line a monthly report measuring
actual performance of dispatched trains with the aforesaid, established
benchmark performance standards.

. The Voting Member Lines shall contract with a mutually acceptable firm
capable of providing PTRA dispatching equipment, software and related signal
and communications work necessary for PTRA to fully integrate its dispatching
of its own lines and the lines of each of the Voting Member Lines. All costs
associated with the installation and maintenance of such contract dispatching
equipment shall be treated as a dispatching expense of PTRA, to bc borne by the
Voting Member Lines as provided in Section 5. of this Agreement. Each Voting
Member Line shall have we option to purchase, at its own expense, equipment
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necessary to monitor real time activity of control points on the line being
dispatched hereunder. PTRA shall allow replay capability to enable owncr’s
electing to acquire such monitoring equipment to view up to seven days of
historical information.

Each and all of the Voting Member Lines shall be obliged to conduct their respective
business operations and cooperate with one another and with PTRA in such a manner as to
promote neutral dispatching provided for in this Agreement and the aforesaid Neutral
Dispatching Protocols.  Such Voting Member Lines shall not, acting individually or in
concert with one another or with PTRA or any other person, use their control of their
respective train operations on or their ownership or control of rail lines being dispatched by
PTRA pursuant to this Agreement, to interfere with or frustrate PTRA’s neutral
dispatching hereunder or its ability to comply with the aforesaid Neutral Dispatching
Protocols.

4. Dispatching Committee: A. To further insure that PTRA dispatches trains
within the Greater Houston Terminal Area, as herein defined, in a fair, imoartial and non-
discriminatory manner, a Dispatching Committee hereby is established . The Dispatching
Committee will consist of a representative from each of the Voting Line Members,
provided, however, that for purpose of representation on the Dispatching Committee, UP
and SPT shall have only one representative. Each representative shall have a single vote.
There shall be a chairman of the Committee, whose position shall rotate annually among
the Voting Member Lines in the following order: UP/SPT, BNSF, Tex Mex. B. If any
Voting Member Line believes that PTRA is not performing dispatching in a fair, impartial
or non-discriminatory manner, that Voting Member Line can refer a complaint in writing
to the Dispatching Committee, detailing the nature of its complaint. The Dispatching
Committee shall conduct a meeting within fourteen days of receipt of the complaint to
address its validity. If the Committee, by a simple majority vote of its members, finds that
PTRA was not abiding by or engaging in acts contrary to its commitment to perform
dispatching iii a non-discriminatory manner, the Committee shall direct PTRA immediately
to effect improvements in dispatching to address the complaints or to desist from such
contrary acts described in the complaini within fourteen days from the meeting of the
Committee. [f, at the end of the fourteen day period, the member that filed the complaint
has not seen the situation improve satisfactorily or PTRA has failed to desist from such
contrary acts, another meeting of the Committee shall be held within seven days. At this
meeting, there shall be another vote by the Dispatching Committee. If a simple majority of
the voting members finds that PTRA has not adequately addressed the complaint, the
Committee can elect to work with PTRA to effect the necessary improvements or eliminate
the contrary acts. If PTRA cannot or will not resolve the issue, by a majority vote, the
Committee shall have the ability to direct PTRA to return the control of all dispatching
over the lines within the Greater Houston Terminal Area, as herein defined, to another
Neutral Dispatching Agent to be selected by unanimous agreement of the Voting Member
Lines.
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5. Compensation: As compensation to PTRA for its dispatching services
hereunder the Voting Membe:r Lines shall reimburse PTRA for its actual costs of
performing such dispatching services, including suitable additives for management and
administrative expenses. Such costs shall be reimbursed to PTRA by their inclusion in
PTRA’s general maintenance and operating costs and monthly payment by the Voting
Member Lines as part of such general maintenance and operating costs, pursuant to the
terms of the Original Agreement of June 24, 1924, as amended, between the Port of
Houston Authority of Harris County, Texas and the rail carr >rs then serving Houston.

6. Entire Agreement: This Agreement represents the exiire agreement b-. veen
the parties with respect o neutral dispatching in the Greater Houston Terminal Area and its
terms cannot be modified other than an amendment in writing identified to this Agreement
and executed by each and all the parties to this Agreement.

7. Successors and Assigns: This agreement shall be binding upon and inure to
the benefit of the parties, their successors and assigns.

8. Term: This Agreement shall be effective for an initial term of ninety-nine (99)
years, unless earlier terminated by unanimous consent of the parties. The initial term may
be extended by mutual consent of the parties.

IN WITNESS WHEREOF, the parties have each executed this Agreement in

quadruplicate originals as of the year and date first above written.

UNION PACIFIC SOUTHERN PACIFIC
RAILROAD COMPANY TRANSPORTATION COMPANY

By

B
Its: Its:

BURLINGTON MNORTHERN TEXAS MEXICAN RAILWAY
AND SANTA FE RAILWAY COMPANY
COMPANY

By

Its:

PORT TERMINAL RAILROAD ASSOCIATION

By




EXHIBIT A

The limits of the “Greater Houston Terminal Area”, to which neutral dispatching
and the Neutral Dispatching Protocols provided for in the foregoing Agreement, in the
event and at such time as either UP’s or SPT’s main lines between Houston and Beaumont,
TX are divested to Tex Mex or The Kansas City Southern Railway Company (“KCS”) or
both Tex Mex and KCS joi..tly, shall be:

Current UP/SPT Track:

Gulf Coast Jct. MP 378.0 to Settegast Jct. MP 381.6 CP H382

Dawes MP 353 to West Jct. MP 12.6 (Houston Terminal Subdivision-
Passenger Line)

Tower 26 MP 360.7 to Chaney Jct. MP 2.8 (Houston Terminal Subdivision-
Freight Line);

Tower 68 MP 0.8 to Deer Park MP 16.5 (Houston Terminal Subdivision-
Galveston Lines);

Harrisburg Jet. MP 1.3 to West Jct. MP 12.6 (Houston Terminal
Subdivision-Harrisburg Lines);

Tower 76 MP4.1 to Tower 26 MP 0.7 (Lufkin Subdivision);

SPT Interlocking, Eureka MP 190.0to HB&T Switching Limits MP 194
(Houston Subdivision).

Houston Belt & Terminal Railway Company Track:

West Belt Subdivision, Belt Jct. CP 101 to T&NO Jct. CP 184;
East Belt Subdivision, Belt Jct. CP 101 to Double Track Jct. CP 169.

PTRA Track:

Southshore Subdivision PTRA MP 1.4 to Deer Park Jct. PTRA MP 11.7.
New track proposed to be constructed by the Port of Houston Authority to
serve an intermodal facility located at Barbour’s Cut.

Any future track which the Port of Houston Authority, from time to time in
the future, shall construct, finance the construction of, or own.
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EXHIBIT 3

(0) P D

Joint Petition for Imposition of Additional Remedial Conditions
filed.

Tex Mex and KCS evidentiary submission in support of Joint Petition;
related applications (if any) filed.

Board notice o' acceptance of related applications (if any) published in the

Federal Register.

Notification of intent to participate in the proceeding due.

All comments, protests, and any other evidence and arguments in
support of or in opposition to Joint Petition due. Comments by
U.S. Department of Justice ("DOJ") and U.S. Department of
Transportation ("DOT") due.

Tex Mex and KCS rebuttal in support of Joint Petition and related
applications due.

Briefs due, all parties (not to exceed 50 pages).
Oral argument (at Board's discretion).
Voting conference.

Date of service of final decision.

The term "F" designates the date of filing of the Joint Petition, "F - n" means "n" days
before that date, and "F + n" means "n" days following that date.




CERTIFICATE OF SERVICE
[ hereby certify that a true copy of the foregoing “JOINT PETITION OF THE
TEXAS MEXICAN RAILWAY COMPANY AND THE KANSAS CITY SOUTHERN
RAILWAY COMPANY FOR IMPOSITION OF ADDITIONAL REMEDIAL

CONDITIONS PURSUANT TO THE BOARD’S RETAINED OVERSIGHT

JURISDICTION" was served this 12" day of February, 1998, by hand-delivery, overnight

delivery, or first-class mail in a properly addressed envelope with adequate postage thereon

51;;1am A. Muﬁms

Attoney for The Kansas City
Southern Railway Company

addressed to all known parties of record.




