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October 28, 2003

Honorable Vernon A. Williams
Surface Transportation Board

ENTERED | ;
1925 K Street, NW Office of Proceedings

Washington, DC  20425-0001
2 ocT 28 2003

Part of o
Dear Secretary Williams: Public Reco

RE:  Change of Address

Effective Thursday, October 30, 2003, the offices of Baker & Miller PLLC will relocate
to the following address:
Baker & Miller PLLC
2401 Penasylvania Avenue, NW
Suite 300

Washington, DC 20037
TEL: (202) 637-9499
FAX: (202)637-9394

Please update the Surface Transportation Board’s (“STB”) records to reflect the above
change of address for all active proceedings included on the enclosed list in which William A,
Mullins, David C. Reeves and or Christine J. Sommer have appeared. Copies of all STB notices,
decisions, pleadings or other correspondence related to these proceedings dated October 30, 2003
and thereafter should be sent to the attention of Messrs. Mullins, Reeves or Ms. Sommer at
Baker & Miller PLLC at their new address

All known parties of record in the proceedings listed on the enclosure have been sent a
copy of this change of address notification

, ,.’%tv/ 'y %41

Sincergly yours,
:

/ ﬂ'(‘/ /7'//(:/ \&:&'Zzz .

Wilhham A Mullins / David C. Reeves / Chrisyne J. Sommer

Enclosure




Change of Address Notification

Effective Thursday, October 30, 2003
Baker & Miller PLLC
2401 Pennsyivania Avenue, NW
Suite 300
Washington, DC 20037
TEL: (202)637-9499 / FAX: (202) 637-9394

Wiltham A. Mullins / David C. Reeves / Christine J. Sommer

Docket No. or Name of Proceeding at the STB
Finance Docket No,
Docket No. AB-308 | Central Michigan Railway C nmpd -Abandonment Petition-In S: wm w, Ml

{Sub-No. 3X)

Docket No. AB-468 ? Paducah & Lowsville Raiiw ay, Inc.- \bandonment \unplmn In McCracken ( nunl\ Ky
(\llh No. 5X ‘ L e e it
[ Docket No. i‘i;:‘(»»\ l’ulm.:h & Louisville Railw: 1y, Inc.-Abandonment | ‘ull[‘lll!ll in Hupkmﬂ ounty KY 1
1\\”)» NO. 63 ;) S Sl
F.D. No. 34397 l\u)kuk Junction R‘ul\m\ Co.-Alternative Rail Service-Line Of lnlu!n Peoria And

\\ estern R allw ay Corporation

{
|
|
B e —————————————————————————

F.D. No. ' I"Kansas Ci ity ‘Southern-Control-The Kansas € m Southerr Railway mnp.ln\ (mluu\
1 Eastern Railway Company, And The Texas Mexican Raillway Company

Ll cdiiial PRty i e b

ESS—— —— ce———

F.D. No. 34335 lu ykuk Junction Ratlway Company-F ceder Railroad l)udupmun Application-Line Of
Toledo, Peoria & Western Railway Corporation Between La Harpe And Hollis, 1

s 7
i.D. No. 34178 I) ikota, Minnesota & Eastern R: ilroad C orporation And Cedar American Rail Hnldm(rs
lm -Control-lowa, Chicago & F ._Mu 1 Railroad Company

F.D. No. 34177 | Towa, ( hu.w'n & Fastern Ratlroad « ‘ompany-Acquattion And Overation F \unplmn
L Lines O [&M Ratl Link, LLC

F.D. No. 34015 "Waterloo R ul\\.\\ Company- \u]umlmn I \\m;\lnm Hm«‘m and Aroostook Ratiroad
Company and Van Buren 3ridge Company

- - — b Mt

.D. No. 34014 ; Canadian National Railw v ¢ ompany- frackage l(l ohts I \unptmn Bangor ~and Aroostook
k- | Railroad Company and Van Buren Bridge Company e
F.D. No. 33740 and | The Hmlm”u n Northern and Santa Fe Railw ay Company- Petition For Declaration Oy
F.D. No. 33740 Prescription OfF Crossing, Trackage Or Joint Use Rights and For Determination Ol
(Sub-No. 1) | Compensation and Other Terms : , !
F.D. No. 33388 CaX ( orporation and ( SX I lmpmt ation. Inc., Norfolk Southern ( orporation and
Norfolk Southern Raillway Company-Control and Operating Leases/Agreements-C onrail
Inc. and Consolidated Rail Corporation
F.D. No. 333 CSX Corporaiion and CSX Transportation, Inc., Norfolk Southern Corporation and
(Sub-No Norfolk Southern Railway Company-Contre and Operating Leases/Agreements-Conrail
i Inc. and Consolidated Rail Corporation (General Oversight)
' F.D. No. 327 Union Pacific Corporatien, Union Pacific Railroad Company and Missourt Pacific
Railroad Company-Control and Merger-Southern Pacific Rail Corporation, Southern
Pacitic Transportation Company, St. Louis Southwestern Railway Company, SPCSL Corp
7 and The Denver and Rio Grande Western Railroad Company
F.D. No. 327 Union Pacitic ( orporatior, Union Pacific Railroad Compaay and Missourt Pacilic
(Sub-No. 2 Ratlroad Company-Control and Merger-Southern Pactitic Rail Corporation, Southern
| Pacific Ty m\;wul won Company, St Lows Southwestern Railway Company, SPCSE Corp
and The Denver and Rio Grande Western Railroad Company-Oversight
Umon Pacific Corporation, Union Pacific Ralroad Co mpany and Missoun Pacific
Ratlroad Company-Control and Merger-Southein Pacific Rail Corporation, Southern
Pacitic Transportation Company, St. [ ouis Southwestern Raiiway Company, SPCSE Corp

ind The Denver and Rio Grande Western Railroad Company







yanizational improv oment

Transportation/Distribution

icrard E. Kerth (‘
ransp.ortation/Distribution Munager—Commarce, Regulatory Af{airs [ / (ﬁ

ENTERED
Office of the Secretary

SEP 17 1998

Part of
Public Record

September 15, 1998

Office of the Secretary

Surface Transportation Board

Case Control Unit

Attn: STB Docket No. 32760 (Sub.-No. 26)
1925 K Street, N.W.

Washington, D.C. 20423-0001

re: Union Pacific Corporaticn, et. al — Control and Merger —Southern Pacific
Rail Corporation, et. al ; Houston /Gulf Coast Oversight [STB Finance Docket
No. 32760 (Sub.-No. 26)]

Dear Mr. Secretary:

Enclosed for filing are an original and twenty-five (25) copies of the Statement of Champion
International Corporation on behalf of itself and its short line railroad subsidiary, the Moscow,
Camden & San Augustine Railroad Company in the above reference docket proceeding. We
have also enclosed a computer diskette containing our filing in Word Perfect 5.0 format which
can be converted to Word Perfect 7.0. (Unfortunately, we do not have access to the 7.0 version;
however, your version will read this file).

One copy of this filing has been sent to UP's representative and Administrative Law Judge
Stephen Grossman. Copies have also b.en sent to all parties of record on the Service List issued
September 9th.

Sincerely,

{ Richard E. Kerth

‘Transportation Manager - Commerce
and Regulatory Affairs

REK/rk
enclosures
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Finance Docket No. 32760 (Sub. No. 26)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM X
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMP.A:Y

HOUSTON / GULF COAST OVERSIGHT PROCEEDING

VERIFIED STATEMENT OF CHAMPION INTERNATIONAL CORPORATION
ON BEHALF OF ITSELF AND ITS SHORT LINE RAILROAD
SUBSIDIARY OPERATION:

MOSCOW, CAMDEN & SAN AUGUSTINE RAILROAD

Champion International Corporation (hereinafter referred to as * Champion”) respect fully
submits this statement to the Board under Decision No. 2 in the Houston / Gulf Coast oversight
proceeding. The merger of the Union Pacific (“UP”) and Southern Pacific (“SP”) systems
continues to have a negative impact on Champion’s manufactu-ing operations and short line

railroad operations in East Texas serviced by UP/SP from its Houston base of operations.

1. Identity and Iaterest of Champion International Corporation

Champion is an integrated forest products company that manufactures paper, paperboard,
pulp, lumber and plywood. In east Texas, Champion’s Corrigan and Camden plants
manufacture plywood. The Corrigan facility is rail served directly by the UP/SP Railroad. The
Camden facility is rail served by a wholly owned Champion subsidiary, the Moscow, Camden &

San Augustine Railroad (“MC&SA”), which cperates as a switch carrier over seven (7) miles of




track and interchanges traffic with the UP/SP Railroad at Moscow, Texas. The MC&SA
Railroad has only one customer - Champion’s plywood manufacturing facility at Camden, Texas
Prior to June 1, 1998, Champion also owned and operated two newsprint manufacturing
mills in East Texas; one in the Houston suburb of Sheldon and the other at Lufkin, Texas'. The
Sheldon mill is currently 1ail served by the UP/SP but may receive rail service in the future by

the Burlington Northern Santa Fe (“BNSF”) as a result of the trackage an angement between the

UP/SP and BNSF announced February 13. 1998.> The newsprint facility at Lufkin, Texas is rail
served by the Angelina & Neches River Railroad (“A&NR™)’, a fifty percent owned affiliate of

Champion. The A&NR provides general freight service for a number of customers on its 12
miles of mainline track and interchanges traffic with the UP/SP at Lufkin (Herty), Texas. The
A&NR will file a separate expression in this proceeding on behalf of itself and its customers.
Champion’s East Texas operations, namely Camden, Corrigan, the A&NR and the
MC&SA, are located on the former SP mainline between Fair Oaks, AR and Houston, Texas.
These operations are completely dependent upon the UP/SP as the only means of rail a~cess.
Rail service to these facilities continues to be impacted by events in Houston and the Gulf Coat

area.

II. Champion’s Participation in the UP/SP Merger Proceeding

Champion expressed concern in our initial filing in Finance Docket No. 32760 that local
service to our nperations located on the SP mainline between Fair Oaks and Houston would be
impacted by .I*¢ merger of UP and SP due to: (a) overhead trackage rights granted to the BNSF
as a competitive condition of merger; and, (b) plans for directional (southbound) running of
trains destined to Houston weuld interfere with the local service to our facilities (supply of empty
equipment from Houston tv our facilities and the subsequent movement of loaded cars).

Champion also expressed concern that the merger of UP and SP would eliminate a competitive

' On June 1, 1998, Champion sold these operations to Donohue Industries, Inc., a subsidiary of Donohue, Inc. of
Montreal, Canada

*On ¥ braary 17, 1998, the BNSF and UP/SP announced the parties agreed to exchange half interest in the two
pieces of former SP 342 miles Houston to New Orleans lines now owned by each railroad.

* The Angelina & Neches River Railroad is a fifty percent owned affiliate of Champion International Corporation.
Champion a:quired this ownership position in 1985 after Champion merged with St. Regis Paper Company.




UP reload at Palestine, TX (which has clearly been eliminated as a post merger alternative) and
suggested that the competitive BNSF reload at Cleveland, TX might also eliminated as a post
merger alternative in the wake of various realignments triggered by the BNSF trackage rights
agreement. Champion asked the Board to condition the merger by allowing the BNSF open

access to all Class III railroad lines to alleviate any effects of the merger. The Board denied

Champion’s request for conditions’ citing that “Class III railroads and their customers on this

line are rail served exclusively by SP pre-merger and UP/SP post merger and that there is no
reason to believe the new post merger traffic flows will cause service problems.”

On July 31, 1997, Champion filed supplemental comments with the Board when rail
service in East Texas had deteriorated to unacceptable levels and on-going efforts to resolve
those problems direct!y with the UP/SP were not eftective. In its comments, Champion cited
instances of boxcar equipment shortages; boxcars teing terdered as enipty yet were under lo~d
and moving without billing; lack of local service; and the likelikood of a production disruption
at our facilities because UP/SP could not deliver necessary raw materials. Champion did not

.eek additional orders, modification to any decision, or imposition of additional remedial
conditions opting, instead, to continue to work directly with the UP/SP to resolve these
problems. Champion’s intent was to keep the Board apprised of our situation and to encourage

the Board to maintain oversight of this merger for the full five (5) year period.

III. Effects on Champion in Texas and the Gulf Coast Region

Champion and its affiliate operations continue to experience service problems which we
believe are directly related to the conditions imposed tn ame=liorate competitive impact of the
merger. UP/SP and BNSF, under trackage rights granted in the merger, are both funneliug
numerous southbound trains each day into Houston over the mainline between Fair Oaks and

Houston which impacts the local operation which services Champion .

4 Comments of Champion iaternational Corporation dated December 19, 1995; see also Finance Docket No. 22760,
Decision No. 44, Decided August 6, 1996, page 76
’ Finance Docket No. 32760, Decision No. 44, Decided August 6, 1996, page 193




Qur service problems include:

e asevere reduction in the frequency of car pickups and set outs by the UP, from five
days a week to three days a week to zero (at times);
local service failures due to congestion in Houston and directional traffic flows;
Corrigan, TX unable to have cars switched in ana out by Leggett switching crew
because of failures of local service from Houston;
Leggett switching crew using SP road (heavy) locomotives for switching service have
resulted in derailments at Corrigan;
increased transit times for movements via the UP/SP;
substantially increased costs related to shipping products by truck or other modes;
trans-loading rail cars to trucks; in order to meet customer’s delivery schedules and
press times.

It's difficult to discern whether these current problems are lingering from the UP’s service
“melt-down” in Houston or the operational changes UP/SP made in the Southern "ier on
February 1, 1998, including “directional running”, (using the parallel SP and UP lines to run one
way traffic between Houston and Chicago at increased speeds). It is clear to us that additional
traffic and congestion from both UP/SP and BNSF trains on the main line has impacted our

businesses as discussed below.

CAMDEN, TX AND MC&SA : As earlier indicated, Champion’s East Texas
operations are located on the mainline between Fair Oaks and Houston which has been
designated a “southbound” track. Camden and the MC&SA depend on UP/SP northbound
service originating in Houston (Englewood yard) which must compete against southbound
traffic. Train LEF51 is designated to provide northbound local service for movement of

primarily empty cars to all stations from Houston to Lufkin, TX {including M<.cow, TX) three

times per week ~Monday, Wednesday, and Friday. Local train LEF50 is designatea to provide

southbound local service from Lufkin, TX back to Houston with loaded cars on Tuesday,
Thursday and Saturday. LEFS51 crews are called at 3:30 a.m. to provide local service moving
north against the flow of southbound trains. On many occasions, the LEF51 crew runs out of
hours without ever getting clearance past Tower 26 in Englewood yard; or if they do get out of
the yard, they often don’t get further than Humble, TX (20 miles north of Houston). On some

occasions, LEF 51 can't operate at all due to lack of power and/or congestion in the Englewood




yard that backs up through trains onto the mainline. The result is Champion does not receive a
consistent supply of cars for loading . When train LEF 51 can't operate northbound, there is no
train LEF 50 to operate southbound. Recently, 26 cars loaded with product for our customers
sat for eight consecutive days at the Moscow, TX interchange yard awaiting local service to
Houston. UP/SP and BNSF southbound trains passed by the connection several times each day
while our shipments sat idle as through trains are (and were) not authorized to move our
shipraents.

Since January 1, 1998, rail shipments from Camden have averaged a 138 % increase in

transit time over the previous year — which by ['P/SP measurements included their "worst"

service period on record. Shipments to Utility, TX, which should be 4 days transit time, now
average 25 days yet were only taking 11 days during the "meltdown crisis”. Shipments to the
southern California marketplace which should take 10 days now average 24 days. Customers in
Eau Claire, Wisconsin; San Antonio, TX; Brownsville, TX; Corona, California and La Mirada,
California will only ac~ept shipments from our Camden plant if we ship by truck or through the
BNSF reload at Cleveland, TX.

However, Champion is restricted on use of the Cleveland, TX BNSF reload facility for
only those shipments which deliver on the BNSF, principally in California, Washington and New
Mexico. The facility does not have the capacity to handle additional volumes to replacc UP/SP
rail service. During the "meltdown crisis”, BNSF limited shipments at Cleveland to the same
shipper volumes as were tendered prior to the crisis. Although Camden has been able to ship
18% of our rail shipments through this reload; 82% of our rail shipments must still be tendered
to the UP/SP. Truck shipments from Camden increased 107% in 1996 (over 1995) and 110% in
1997 (over 1996). Camden shipped an average 825 trucks a month in 1997 as compared to 700
trucks per month in 1995.

From an operational viewpoint, Camden bas “peaked” on the number of trucks it can
safely load each day. The Cleveland reload is being used by Champion to the maximum extent.
Without consistent rail service by UP/SP, Champion could be potentially shut out of certain
markets for our products. We are seeking other cost and service effective reload alternatives to

take our product to market to avoid UP/SP rail service.




CORRIGAN, TEXAS: Champion's Corrigan, TX facility is similarly affected by

UP/SP service failures. The same local trains providing service to Camden provide service to

Corrigan. The difference is that UP/SP's Leggett train crew is responsible for switching the mill.
When local trains, LEF 51 and LEF 50, cannot provide se1vice from and to Houston, the Leggett
train crew does not switch the mill. Often times, the Leggett train crew cannot gain access to the
mainline due to the congestion on the main line from southbound UP/SP and BNSF trains. In
addition, the switching locomotive provided to the Leggett crew is too heavy for switching
service over our tracks and has resulted in several derailments on our property.

The Corrigan facility places 29% of its rail shipments through the Cleveland reload for
BNSF rail service; however, 71% of the shipments from this facility require UP/SP service. For
the last two years, Corrigan has consistently shipped its maximum capacity of 380 trucks per
month to avoid rail service. Again, without consistent rail service by UP/SP, Champion could be
potentially shut out of certain markets. Here, too, we are seeking other cost and service effective
reload alternatives to take our product to market to avoid UP/SP rail service.

To relieve pressure on the Corrigan mill manufacturing operation caused by switch
failures by UP/SP, the MC&SA Railroad has proposed to UP/SP, on several occasions, that it
be permitted to provide switching services at Corrigan. (The MC&SA would accomplish this by
transferring one of its switch locomotives to the Corrigan facility. The MC&SA railroad crew
would divide its time between Camden and Corrigan using highway transportaticn to shuttle the
crew between the mills.) UP/SP has been considering this proposal for well over a year now.
1UP/SP contends they have been focused on the Houston "meltdown" problems and need further
st oi the labor implications of this proposal. With the closure of the Louisiana Pacific facility
in Corrigan earlier this year, the only business remaining for the Leggett switch crew to handle in
addition to Champion's Corrigan mill is LP's wood chip operation in Kirby, TX. Indeed, it is
quite possible that the Kirby, TX operation may also close in the near futtre as a direct result of
a curtailment in Simpson Paper's Pasadena, Texas operation. (The Kirby facility supplies wood
chips almost exclusively to Simpson Pasadena.). The MC&SA Raiiread is willing to provide
switching service at Corrigan tailored to meet the mill's needs just as it does for the Camden

facility. We don’t understand why UP/SP has not been more responsive to our proposz! {o allow




the MC&SA Railroad to switch the Corrigan facility and transfer the Leggett crew to another

area where service is deficient

[V. Remedial Conditions

When approving this merger, the Board retained jurisdiction and the authorit; to impose

additional conditions (if the facts war.ant). The Board retained five years of oversight * to

ensure the merger related competitive problems do not develop.” ® In this sub proceeding,

(Sub.-No. 26), the Board is "examining whether there is any relationship between market power
gained by UP/SP through the merger and the failure of service that occurred in the region, and if
so, whether additional remedial conditions would be appropriate.”

Champion believes the unprecedented service problems in Houston and the Gulf Coast
make it difficult to reach any firm conclusion on the question posed in this proceeding. We
simply do not know what constitutes "normal" operations fo, th- UP/SP in Houston and the Gulf
Coast because service deterioration began almost immediatcly after the merger. Our definition
of "normal" can only be equated to the consistent service afforded our operations by SP prior to
the merger. We have not experienced that service level on a consistent basis.

Congestion on the Fzir Oaks to Houston main line by UP/SP and BNSF southbound
trains (via overhead trackage rights granted to BNSF to preserve competition) are key
contributors to the lack of service we experience today. Additional trains on this line have
hindered local service. While the trackage rights may have been designed to create competition
between BNSF and UP/SP on traffic moving to, from, or through Iouston and the Gult Coast
area, that special condition has adversely affected and disadvantaged shij. »¢rs on this line.

Champion wants and needs consistent local service restored to our operations in order
that we are able to take our products into our marketplace. Therefore, we can not endorse any
additional competitive conditions which would be counterproductive to restoration of consistent

local service in Houston and the entire Gulf Coast.

® Decision No. 77 (January 2, 1998) at page 7




V. Houston / Gulf Coast Region

We ackinowledge that the Board has instituted a proceeding, Finance Docket No. 32760
(Sub.-No. 21) wherein the Board seeks commerts on the general effects of the merger of Union

Pacific and Southern Pacific and on the implementation of conditions used to address the

transaction's competitive harms. In its first annual review, Decision No. 10, served October 27,

1997, the Board preliminarily concluded that the merger as couditioned had not caused
substantial competitive harm and that post merger safety and service prchlems were not based
upon marke* power created from the merger. (Currently, the Board is considering comments filed
in the second annual review and will render a decision under Sub.-No. 21).

Champion is filing our comments in the Sub.-No. 26 proceeding, rather than in the
general oversight proceeding, because we wish to bring to the Board's attention the transaction's
effect specifically in Texas and the < ‘ulf Coast region. However, we submit that both
proceedings are so entangled for Texas and Gulf Coast shippers that it is difficult to comment on
onu without reference to the other. Based upon our experiences with local service to our

operations, Champion offers the following comments:

. Champion supports removing service restrictions to short lines railroads by carriers granted
overhead trackage rights, or "open interchange”. However, rather than singling out UP/SP
for such treatment as would be the case in this proceeding, we brlieve the issue of "open
interch .ge" should be addressed in a proceeding applicable to all railroads. Champion
supports (and expands) the position of AF&PA’ who encouraged the Board “to maximize
routing options by increasing opportunities for short line rail carriers to participate in UPS¥’s
rail traffic; to remove ‘paper barriers’ in sales agreements and pricing po'icies of Class 1
railroads which can severely restrict the ability of a short line railroad to provide service and
interchange traffic. During the service "crisis", Champion would have been able to move our
BNJF fraffic via raii, rather than through a reload, if BNSF had the ability and authority to

use its through trains to move our cars that UP/SP's local service could not move. This type

’ Comments of AF&PA [AFPA-2] by: David B. Hershey dated August 14, 1998 STB Finauce Docket No. 32760
(Sub No. 21)




of competition may have spurned UP/SP to provide service to our company with its own
through trains rather than lose business to the BNSF.

Champion supports the National Industrial Transportation League® position that the Board
require the UPSP to “submit information on key terminals and routes” in a public -- not
private forum. We concur that more detailed and corridor specific in._rmation is necessary
for the Board to monitor and evaluate the scivice problems still being experienced by
shippers. The UP claims in its Second Annual Report dated July 1, 1998 that directional
running has made great improvements in service. Champion has not seen this “great
improvement”; our service has been less than consistent and we believe corridor specific
information would substantiate this point. System: wide information will not provide the
Board with first hand information of local service problems.

Several parties in this proceeding, including the "Consensus Plan" (Sub.-No. 30), the BNSF
(Sub.-No. 29), and the Greater Houston Partnership, have asked the Board for neutral
switching in Houston as a new condition. Those parties who suggest “neutral switching” or
“coordinated switching” in Houston to alleviate congestion and improve coordination of

trains in the east Texas corridor also need to provide for specific daily local service to short

lires who interchange traffic with the UP/SP (or BNSF) over main lines into or out of

Houston. Local crews should get priority to travel over or across main lines to switch local

industries and collect or deliver shipments and/or equipment to shortline railroads.

Champion and the Moscow, Camden & San Augustine Railroad urge the Board to
maintain continued and vigilant oversight of the UP/SP merger with continued emphasis on
Houston, the Gulf Coast, and east Texas. Just as we were dependent on S. for rail service prior
to the merger, we are dependent on UP/SP for that same level of service post merger. The UP/SP
changed that relationship when it agreed to grant overhead trackage rights to the BNSF as a
competitive condition. If the UP/SP can't restore that service, then we must look at other
solutions including additional remedial conditions. We have been more than fair in our support

of the UP/SP by trying to work directly with them to resolve these problems. With the expiration

¥ Comments of the National Industrial Transportation League, Finance Docket No. 32760 (Sub No. 21) by Nicholas
J. DiMichael dated August 14, 1998




of STB Service Order No. 1518 on August 2, 1998 and the 45 day "wind down period" nearly

exhausted, UP/SP must now prove to itself and others that it can operate the properties it

acquired in the merger.

Respectfully submitted:

,@z\wf.M

Richard E. Kerth
Transportation Manager - Commerce &
Regulatory Affairs

Champion International Corporation
101 Knightsbridge Drive
Hamilton, OH 45020

September 15, 1998




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing petition have been served this 15th day of
September, 1998, by first class mail, postage prepaid, upon all parties of record in the oversight
proceeding.

Richard E. Kerth

Transportation Manager - Commerce &
Regulatory Affairs

Champion International Corporation

101 Knightsbridge Drive

Hamilton, OH 45020







LAW OFFICES

ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
888 SEVENTEENTH STREET, N.W.
WASHINGTON, C.C. 20006-3939 \
TELEPHONE . (202) 29€-8660 \

FACSIMILES: (202) 342-0683 |
(202) 342-1316

RICHARD A. ALLEN DIRECT DIAL.
(202) 973-7902

ENTERED
Office of the Secretary

SEP 14 1998
Part of September 14, 1998

e Record

BY HAND

The Honorable Vernon A. Wi'iilams
Secretary

Surface Transportation Board

1925 K Street, N.W.

Washington, DC 20423-0001

Re: STB Finance Docket No. 32760 (Sub. No.-26) Service List

Dear Mr. Williams:

I am writing to correct several errors in the Service List for this proceeding that you
issued on September 10, 1998.

First, it shows me as representing three parties: Chemical Manufacturers Association
(“CMA"); Railroad Comr:ission of Texas (“RTC”); and Texas Mexican Railway (“Tex Mex”). 1
represent only Tex Mex. Although Tex Mex has joined CMA, RTC and several other parties in
supporting a proposal for the Houston/Gulf Coast area, | do noi renresent any parties other than
Tex Mex. The Scrvice List correctly lists Thomas E. Schick as the representative of CMA. The
Service list does 1 ot list the representaiive of the RTC. It is:

Lindil C. Fowler, Jr.

Seneral Counsel

The Railroad Commission of Texas
1701 Congress Avenue

P.O. Box 12967

Austin, TX 78711-2967

CORRESPONDENT OFFICES: LONDON, PARIS AND BRUSSELS




ZUCKERT, SCOUTT & RASENBERGER. L.L.P.

Hon. Vernon A. Williams
September 14, 1998
Page 2

Second, the Service List also lists Mr. Jarvis V. Woodrick as a representative of Tex

Mex. This is incorrect and should be deleted.

Sincerely yours,

)
-~ / & ﬂ / “-\’
/ : '- ity
Richard A. Allen
Attorney for Texas Mexican Railway

Company

Enclosures (25)

cc: All Parties of Record







CHARLES L. LITTLE ””md

International President

transportation

Assistant Pres, Jent 14600 DETROIT AVENIJE

s CLEVELAND, OHIO 44107-4250
ROGER D. GRIFFETH ””I”” PHONE: 216-226-9400

General Secretary and Treasurer FAX: 216-228-0937

LEGAL DEPARTMENT

CLINTON J. MILLER, 11l KEVIN C. BRODAR ROBERT L. McCARTY DANIEL R. ELLIOTT, 1
General Counsel Associate General Counsel Associate General Counse! Assistant Gener;

August 28, 1998

Mr Vernon A. Wiliiams, Secretary ENTERED
Surface Transportation Board Oftice of the o
Office of the Secretary SEP -2 1998
Case Control Unit, STB FD Nc. 32760 Sub-No, 26 ;
1925 K Street, N.W. Part ol 4
Washington, DC 20423-0001 S
(202) 565-1650

Re:  Surface Transportation Board
Finance Docket No. 32760 Sub-No. 26

Dear Mr. Willizms:

Please find enclosed the original and 25 copies of United Transportation Union’s Notice

of Intent to Participate in the above-named matter. According to previous Board orders we
have also enclosed a diskette.

Thank you for your cooperation in this matter.
Sincerely,

O et

Daniel R. Elliott, 111
Assistant General Counsel

C. J. Miller, General Counsel
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UNION PACIFIC CORPORATION, UNION PACIFIE®
COMPANY, AND MISSOURI PACIFIC RAILROAD
COMPANY - CONTROL AND MERGER - SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

[HOUSTON/GULF COAST OVERSIGHT)]

NOTICE OF INTENT TO PARTICIPATE

Pursuant to the August 4, 1998 order and in supplement to its May 22, 1998 notice of intent

to participate, United Transportation Union submits its notice of its intent to participate in this

Houston/Gulf Coast proceeding. United Transportation Union is the largest rail labor organization
on the UP/SP and has a strong presence in the Houston/Gulf Coast area. As a result, United
Transportation Union has a great interest in this matter.

Respectfully submitted,

U P i

Daniel R. "Elliott, ill
Assistant General Counsel
United Transportation Union
14600 Detroit Avenue
Cleveland, Ohio 44107

(216) 228-9400




ERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing United Transportation Union’s Notice of
Intent to Participate has been served this 28" day of August, 1998 via first-class, postage pre-
paid mail upon the following:

Arvid E. Roach, III, Esquire
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044

Stephen Grossman

Administrative Law Judge

Federal Energy Regulatory Commission
888 First Street, N.E.. 5te. 11F
Washington, DC 20426

Daniel R. Elliott, III
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, A
MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

[Housto"/Gulf Coast Oversight]

AMTRAK'’S NOTICE OF INTENT TO PARTICIPATE

The National Railroad Passenger Corporation (Amtrak) hereby gives notice that
it intends to participate as a party of record (POR) in the above-captioned proceeding.

Respectfully submitted,

rty § Kpr

Richard G. Slattery i
NATIONAL RAILROAD PASSENGER
CORPORATION

60 Massachusetis Avenue, N.E.
Washington, D. C. 20002

(202) 906-3987
Counsel for National Railroad
Passenger Corp.

Dated: August 28, 1998




CERTIFICATE OF SERVICE

| hereby certify that on the 28th day of August 1998, | served a copy of the
foregoing Amtrak’s Notice of Intent to Paiticipate by first class mail, postage prepaid,

upon:

Administrative Law Judge Stephen Grossman
Federal Energy Regulatory Commission
Office of Administrative Law Judges

888 First Street, N.E., Suite 11F

Washington, D. C. 20426

Arvid E. Roach Il, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044

VDD

Richard G. Slattery #~
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SLOVER & LOFTUS
ATTORNEYS AT LAW
WILLIAM L.SLOVER 1224 SEVENTEENTH “TREET, N. W.

C. MICHAEL LOFTUS WASHINGTON, D. C. 20036
DONALD G. AVERY

JOEN H. LE SEUR

KELVIN J. DOWD

ROBERT D ROSENBERO

CHRISTOPHER A. MILLS August 28, 1998
FRANK J. PERCOLIZZ1

ANDREW B, KOLESAR I11

PETER A. PFOHL

TERED
office %‘;‘m, Secretary

AUG 31 1998
VIA HAND DELIVERY

of
"bl;lc."nm'd

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Case Control Unit

ATTN: STB Finance Docket No. 32760 (Sub-No. 26)
1925 K Street, N.W.

Washington, D.C. 20423-0001

Re: Finance Docket No. 32760 (Sub-No. 26)
Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific
Rail Corporation, et al.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding
are an original and 25 copies of the Notice of Intent to Partici-
pate of Houston Lighting & Power Company.

An additional copy of this pleading is also enclosed.
Kindly indicate receipt by date-stamping this extra copy and
returning it with our messenger.

Sincerely,

ﬁ ﬂ/%///@

Christopher A. Mills
An Attorney for Houston
Lightinc & Power Company

CAM:mfw
Enclosures

cc: Parties listed in Certificate of Service
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UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISEOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER -- SCUTHERN
PACIFIC RAIL CORPORATION, SCUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760
(Sub-No. 26)

NOTICE OF INTENT TO PARTICIPATE
OF HOUSTON LIGHTING & POWER COMPANY
Pursuant to the Board’s decision served August 4, 1998,
Houston Lighting & Power Company ("HL&P") herebv notifies the
board that it intends to participate in the above-referenced

Houston/Gulf Coast oversight proceeding as a party of record.
Respectfully submitted,

HOUSTON LIGHTING & POWER
COMPANY

: C. Michael Loftus
OF COUNSEL: Christopher A. Mills
Slover & Loftus Slover & Loftus

1224 Seventeenth Street, N.W. 1224 Seventeenth Street, N.W.
Washington, D.C. 20036 Washington, D.C. 20036

Attorneys for Houston
Dated: August 28, 1998 Lighting and Power Company




CERTIFICATE OF SERVICE

T hereby certify that on this 28h day of August, 1998,

I served copies of the foregoing Notice of Intent to Participate

of Houston Lighting & Power Company by hand delivery to each of

the following:

Arvid E. Roach II, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Hon. Stephen Grossman
Administrative Law Judge

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Christopher
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FINANCE DOCKET . 32760 (Sub-No.

UUNION PACIFIC CORPORATION, UNION PACI IC RAILROAD COMPANY
AND MISSOURI PACIIF'IC RAILROAD COMPANY
--CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CCrP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

HOUSTON/GULF COAST OVERSIGHT

NOTICE OF INTENT TO PARTICIPATE

Pursuant tc Decision No. 6, served August 4, 1998 in the
above referenced matters, the Port of Corpus Christi Authority
hereby submits an original and twenty-five copies of its Notice
of Intent to Participate as a party of record in STB Finance
Docket No. 32760 (Sub-No. 26), STB Fiunance Docket No. 32760 (Sub-
No. 29), and STB Finance Docket No. 32760 (Sub-No. 30). The Port
of Corpus Christi will adopt the acronym “CC” to identify each of
its filings.

The Port of Corpus Christi requests that ites representative,
as listed belcw, be included in the servaice list maintained by
the Board in these oversight proceedings so that the listed
representative receives copies of all orders, notices, and
pleadings:

Paul D. Colemnan

Hoppel, Mayer & Coleman
Suite 400

1000 Connecticut Avenue, N.W.
Washington, D.C. 20036




Tel: 202-296-5460
Fax: 202-296-5463

The Port of Corpus Christi also requests that tte parties serve
copies of their pleadings on:

Mz. John P. LaRue

Executive Director

Port of Corpus Christi Authority

P.O. Box 1541

Corpus Christi, TX 78403

Thank you for your assistance in this matter. A diskette
containing this Notice, formatted to WordPerfect 7.0, is included
herewith.

Respectfully submitted,

N O Y]
#)\\\J i_jy,,, C: ) SR LAA AN

Paul D. Col:=man

Hoppel, Mayer & Coleman

Suite 400

1000 Connecticut Avenue, N.W.
Washington, D.C. 20036

Attorneys for:

Port of Corpus Christi Authority

August 28, 1998




£ £ o :

I hereby certify that on this 28th day of August, 1293, I
served by first class mail, postage prepaid, the Notice of
Intent to Participate of the Port cf Cocrpus Christi
Authority, on the following:

Arvid E. Roach II, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.0. Box 7566

Washington, D.C. 20044

The Honorable Stephen Grossman
Administrative Law Judge

Federal Energy Regulatory Commission
888 First Street, N.E. Suite 11F
Washington, D.C. 20426

)

")\,. MY DY Cerlean~en

Paul D. Coleman
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Union Paciiic Corp., et al.
-- Control and Merger --
Southern Pacific Corp., et al.
[Houston/Gulf Coast Ove.sight]

NOTICE OF INTENT TO PARTICIPATE
BROWNSVILLE & RIO GRANDE INTERNATIONAL RAILROAD

In connection with the above captionad proceeding and
as directed pursuant to the Board’s decision se.ved August 4,
1998, Brownsville & Rio Grande International Railroad ("BRGI")
hereby gives notice of its intent to participate.

BRGI's interest is primarily (but not exclusively)
focused upon The Burlington Northern and Santa Fe Railway
Company’s "proposal number 2" as that proposal is described on
page 10 of the Board’s August 4th decision.’

BRGI will be represented in this proceeding by counsel
as follows:

Robert A. Wimbish

REA, CROSS & AUCHINCLOSS
2707 LY Strest, N.W.
Suite 570

Washington, D.C. 20036
(202) 785-3700

2 BNSF’s proposals have received the following Board
designation -- Finance Docket No. 32760 (Sub-No. 29).




BRGI will serve copies of this notice upon all other

parties of record as soon as the Board publishes a complete list

of participants in this proceeding.

Respectfully submitted,

Solad & 272

Robert A. Wimbish

REA, CRCSY & AUCHINCLOSS
1707 "L" Street, N.W.
Suite 570

Washington, D.C. 20036
(202) 785-3700

Counsel for Brownsville & Rio Grande
International Railroad

cc: All parties of record
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140 124 Finance Docket No. 32760 (Sub-No. 26)

Before the

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY --CONTROL AND MLERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIC GRANDE WESTERN RAILROAD COMPANY
[HOUSTON/GULF COAST OVERSIGHT]

NOTICE OF INTENT TO PARTICIPATE

2 & ;
Joseph C. Szabo,“/ for and on behalf of United Transporta-
tion Union-Illinoie Legislative Board, gives notice of intent to

participate. 63 Fed. Reg. 42482-86. (August 7, 1998).

= Lo soufliiache "y

GORDON P. MacDOUGAL
1025 Connecticut Ave., N.W.
Washington DC 20036

Attorney for Joseph C. Szabo

August 28, 1998

1/Embraces also Finance Docket No. 32760 (Sub-Nos. 27 thru 32).

2/11linois Legislative Director for United Transportaticn Union,
with offices at 8 So. Michigan Avenue, Chicago, IL 60603.




CERTIFICATE OF SERVICE

I hereby certify 1 have served a copy of the foregoing upon
the following in accordance with the decigion served August 4,
1998 by first class mail postage-prepaid:

Arvid E. Roach II

Covington & Burling

1201 Pennsylvania Ave., N.W.
P.O. Box 7566

Washington DC 20044

Stephen Grossman, ALJ

Federal Energy Regulatory Comm.
888 First St., N.E.-#11F
Washington DC 20426

W’“M@”‘*ﬁ’“&—

GORDON P. MacDOUGALL

Dated at
Washington DC
August 28, 1998







MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, N.W.

WASHINGTCN, D.C. 200C6-1882
ERIKA Z. JONES g cogpovoss
DIRECT DIAL 1202) 778-0642 o v,

ejones@mayerbrown.com !mnED
oftice of the Se¢

AUG 2 8 1998

MAIN FAX
retary 202-861-0473

August 27, 1998
pubie Rocord

VIA HAND DELIVERY

Office of the Secretary

Surface Transportation Board

Case Control Unit

1925 K Street, N.W. o

Washington, DC 20423-0001 \
/

Re: Finance Docket No. 32760 (Sub-Nos. 26 28, 29 & 30
Dear Secretary Williams:

Enciosed for filing in the above-captioned proceeding are the original and twenty-
five (25) copies nf The Burlington Northern and Santa Fe Railway Company'’s Notice of
Intent to Participate (BNSF-6). Also enclosed is a 3.5-inch disk containing the text of
the filing in WordPerfect 6.1 format.

| would appreciate it if you would date-stamp the enc'osed extra copy and return
it to the messenger for our files.

Sincerely,

6 ka /b QO’\I SJKCO

Erika Z. Jones

Enclosures

cc: Parties of Record

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON
INDEPENDENT MEXICG CITY CORRESPONDENT: JAUREGU!, NAVARRETE, NADER Y ROJAS
INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES & LEE
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(Sub-No. 29) - )44 7%}

(Sub-No. 30) - 4qu 1€l

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAII.LROCAD COMPANY
— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

HOUSTON/GULF COAST OVERSIGHT PROCEEDING

NOTICE OF INTENT TO PARTICIPATE OF THE BURLINGTON NORTHERN AND
SANTA FE "RAILWAY COMPANY

The Burlington Northern and Santa Fe Railway Company hereby files its notice of

intent to participate in these proceedings as a party of record.




Please enter the appearances in these proceedings of the below-named

attorneys on behalf of The Burlington Northern and Santa Fe Railway Company and

place them on the service list, at the addresses provided, to receive all pleadings and

decisions in these proceedings.

Respectfully submitted,

&ku LN &Mlylco

Jeffrey R. Moreland Erika Z. Yones
Richard E. Weicher Adrian L. Steel, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr. Kelley E. O’'Brien

The Burlington Northern and Mayer, Brown & Platt

and Santa Fe Railway Company 2000 Pennsylvania Ave., NW
3017 Lou Menk Drive Washington, DC 20006

P.O. Box 961039 (202) 463-2000

Ft. Worth, Texas 76161-0039

(817) 352-2353

and

1700 East Golf Ro.d
Schaumburg, lilinois 60173
(847) 995-6887

Attorneys for The Burlington Northern and Santa Fe Railway Company

August 27, 1998







Angelina & Neches River Railroad Co.

RED
August 25, 1998 Office 5"&'- Secretary

Office of the Secretary AUG 28 1998
Case Control Unit

Surface Transportation Board

1925 K. Street N.W.

Washington, DC 20423-0001

Re: Finance Docket No. 32760 (Sub. No. 26), Union Pacific Corp., et al.
—Control and Merger — Southem Pacific Rail Corporation, et ai. —Houston/Gulf
Coast Oversight

Dear Secretary Williams:

This letter is to notify the Board that the Angelina & Neches River Railroad (“A&NR") intends
to participate in this proceeding as a party of record. Please include the undersigned on the
service list as representative of the A&NR.

In accordance with 49 C.F.R. 5 1180.4(a)(2), the A&NR selects the acronym “ANR" for
identifying all documerits and pleadings its submits in this proceeding.

Enclosed with this letter are 25 copies. Copies of this letter are also being served on UP’s
representative and Administrative Law Judge Stephen Grossman in accordance with
Decision No. 6. Copies will be served on all parties of record upon issuance of a formal
service list.

Sincerely,

C ol M hmin

David M. Perkins
President & General Manager

cc. Arvid E. Roach, Il Esquire
Cavington & Burling
1201 Pennsylvania Avenue, N. W.
Washington, DC 20004

The Honorable Stephen Grossmar,
Administrative Law Judge

Federal Energy Regulatory Commission
888 First Street, N.E. Suite 11F
Washington, DC 20426

P.O Box 1328, Lufkin, Texas 75902-1328
Telephone 409-634-4403
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SLOVER ¢ LOFTUS
ATTORNEYS AT LAW
WILLIAM L,.SLC\VER 1224 SEVENTEENTH STREET, N. W.

C. MICHAEL LOF1 7S WASHINGTON, D. C. 20036
DONALD G. AVERY

- % TELEPHONE:
JOHN H.LE SEUR 2) 347-7170
e August 27, 1998 )

ROBERT D. ROSENBERG .\ rax:
CHRISTOPHER A. MILLS \3 (eo2) 347-3619
FRANK J. PERGOLIZ: .1 \ P

ANDREW B, KOLESAR 111 RED WRII ZR'S E-MAIL:
PETER A. PTOHL . Wil

W N;gl‘*whsloveundbfms com
S8

D

VIA HAND DELIVERY

The Hon. Vernon A. Williams
Secretary

Surface Transportation Board
Case Control Unit

1925 K Street, N.W.
Washingcon, D.C. 20423-0001

Re: STB Finance Docket No. 32760 (Sub-No. 26)

Dear Mr. Williams:

Enclosaed please find an original and twenty-five (25)
ccpies of Texas Utilities Electric Company's Notice of Intent to
Participate in the above-rererenced proceeding. A computer disk
is also enclosed.

Respectfully submitted,

[t U

ohn H. LeSeur
An Attorney for Texas
Utilities Electric Company

JHL :mfw
Enclosures
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UNION PACIFIC CORPORATION,

UNION PACIFIC RAILROAD COMPANY,
and MISSOURI PACIFIC RAILROAD
(COMPANY -- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION,
3OUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,

and THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

/x.\ : i, WV,

&7 5117
Finance Docket NO7L§$7%6
(Sub-No. 26)

[Houston/Gulf Coast
Oversight]

NOTICE OF
INTENT TO PARTICIPATE
OF TEXAS UTILITIES ELECTRIC COMPANY

Pursuant to the Surface Transportation Board's
notice served on August 4, 1998, Texas Utilities FElectric Compa-
ny, via its undersigned counsel, hereby notifies the Board of its

intent to participate in this proceeding.

Respectfully submitted
NTERED ‘
m!d m'-' Secretary

AUG 28 1998

Part of John H. LeSeur
Public Record Slover & Loftus
1224 Seventeenth Street, N.W.
Washington, D.C. 20036
(202) 347-7170

(ther

Counsel for Texas
Dated: August 27, 1998 Utilities Electric Company




CERTIFICATE OF SERVICE

I hereby certify that I have served one copy of the
foregoing Notice of Intent to Participate by first-class united
States mail, postage prepaid, on Arvid E. Roach II, Esq.,
Covington & Burling, 1201 Pennsylvania Avenue, N.W., P.0O. Box
7566, Washington, D.C. 20044, and on Administrative Law Judge
Steven Grossman, Federal Energy Regulatory Commission, 888 First
Street, N.E., Suite 11F, Washington, D.C. 20426

Dated this 27th aay of Augqust, 1998 at Washington, D.C.

it Lelee

Jeéun H. LeSeurU







‘“Tlng.c'e“w

otfice of "¢ BEFORE THE
AUG 28 1998 SURFACE TRANSPORTATION BOARD

part o
?mmcnumm

Finance Docke: No. 32760 (Sub-No. 26)%

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPY¥

AND MISSOUkI PACIFIC RAITROAD COMPANY
-- CONTROL AND ME .GEn --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWEDTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY -

HOUSTON/GULF COAST OVERSIGHT

NCTICE OF INTENT TO PARTICIPATE

Union Pacific Corporation, Union Pacific Railroad
Company and Southern Pacific Rail Corporation hereby notify
the Board of their intention to participate in this proceeding
as parties of record. Please place the undersigned
representatives of Union Pacific on the official service list
in this proceeding.

Regpectful submitted,

CARL W. VON BERNUTE o

RICHARD J. RESSLEZR adian

Union Pacific Corporation ARVID E. ROACH II

Suite 5900 J. MIC:AEL HEMMER

1717 Main Street MICHAEL L. ROSENTHAL

Dallas, Texas 75201 Covington & Burling

{214) 743-5640 1201 Pennsylvania Avenue, N.W.
P.0. Box 7560

JAMES V. DOLAN Washington D.C. 20044

PAUL A. CONLEY, JR. (202) 662-5388

Law Department

Union Pacific Railroad Company Attorneys

1416 Dodge Street Corporation, Qn;gn.EésAiif

Omaha, Nebraska 68179 M&Lﬂl——é—m

(402) 271-5000 pacific Rail Corporation

August 27, 1998

Including related subdockets.




CERTIFICAT VICE

I, Michael L. Rosenthal, certify that, on this 27th day

of August, 1998, I caused a copy of the foregoing document to be

served by first-class mail, postaje prepaid, or by a more
expeditious manner of delivery, on all parties that have filed

appearances in Finance Docket No. 32760 (Sub-No. 26) and related

7 A%

Michael L. Rosenthal

subdockets.







Office of the Secretary

AUG 28 1998

BEFORE THE pant of g
SURFACE TRANSPORTATION BOARD Publie

Finance Docket No. 32760 (Sub-No. 26)
[and Sub. Nos. 27-31])

UNION PACIFIC CORP. et al.
--Control and Merger--
SOUTHERN PACIFIC RAIL CORP. et al.
[HOUSTON/GULF COAST OVERSIGHT]

NOTICE OF INTENT TO PARTICIPATE

Pursuant to the Board’s Decision No.6 in these proceedings,
the Brotherhood of Rail.oad Signalmen; International Brotherhoc:
of Boilermakers. Blacksmiths, Iron Ship Builders Blacksmiths
Forgers and Helpers; National Councili of Firemen and Oilers/SEIU;
and Sheet Metal Workers International Association, give notice of
their intention to participate in these proceedings through their
counsel O’Donnell, Schwartz & Anderson. These organizations will
participate together in this proceeding and they will be referred
to collectively herein as the “Allied Rail Unions” or "ARU".
Service of filings in this case on the ARU should be provided to
Richard S. Edelman, Of Counsel, O’Donnell, Schwartz & Anderson,

as counsel for the ARU.

Respertfu¢ submitted,

o bl

nlcharc S. Edelman
Of Counsel
O’ Donnell, Schwartz & Anderson
1900 L Street, N.W.
Suite 707
August 27, 1998 Washington, D.C. 20036
(202) 898-1824




_2_.
CERTIFICATE OF SERVICE
I hereby certify that I have caused to be sazrved one copy of
trhe foregoing Notice of Intent To Participate, by first-class
mail, postage prepaid, to the offices of the parties on the
official service list in this proceeding.

Dated at Washington, D.C. this 27*" day of Augqust, 1998.

s Y
’ |

Richard S. Edelman
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EcoNoMiC AND MANAGEMENT CCNSULTANTS

&< SNAVELY KING MAjOorROs O'CoNNOR & LEE, INC.
July 13, 1998

Office of the Secretary

Case Control Unit

Attn: STB Finance Docket No. 32760 (Sub-No. 26)
Surface Transportation Board

1925 K. Street, N.W.

Washington, D.C. 20423-0001

Dear Sir or Madam:

| request that | be listel as a party of record in STB Finance Docket No. 32760 (Sub-
No. 26). | am Vice President, Snavely King Majoros O'Connor & Lee, Inc. and have submitted
verified statements in this proceeding as an expert witness on behalf of Kansas City Southern,
Tex Mex and others. | scive as an expert witness on matters relating to railroad economics,
rate structure, and rate reasonableness.

I hope it will be possible to obtain some of the submissions other parties filed on July 8,
1998.

Thank you very much.

Sincerely,

\wszer

Joseph J. Plaistow

mw
JuL 16 1998

of
rd;c-'md

1220 L STReet, NW, SuiTe 410, WASHINGTON, DC 20005-(202)371-1111, Fax (202)842-4966

1471 CasTILLO DELMAR, TAROLINA, PR 00979 - (809)783-7683, FAx(803)783-7559




STB FD-32760 (SUB 26) 07/09/03 D 208333
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TROUTMAN SANDERS LLP — gz

ATT OR S &Y 8§ Lt AW

A LIMITED LIABILITY PARTNERSHIP

401 NINTH STREET, NW
SUITE 1000
WASHINGTON, DC  20004-2134
WWW TROUTMANSANDERS COM

Direct Dial. 202-274-2953
Direct Fax: 202-654-5621

July 9, 2003

Honorable Vernon A. Wiliiams
Office of the Secretary

Surface Transportation Board
1925 K Street, NW
Washington, DC  20423-0001

RE:  Change of Counsel/Change ef Address

Dear Secretary Williams:

Effective Monday, July 14, 2003, William A. Mullins and David C. Reeves will join the law
firm of:
Baker & Miiler PLLC &
9 t, ENTER
" F"g:::‘ehlme i Office of Proceedings
Washington, DC 20005-2318 JUL 09 2003
TEL: (202) 637-9499

FAX: (202)637-9394 s L
wmullins@bakerandmiller.com
drecves@bakerandmiller.com

Please update the Board’s records to substitute Baker & Miller PLLC as counsel of record for all
proceedings included on the enclosed list, and to reflect that Troutman Sanders LLP will no longer be
counsel of record for clients represented by Messrs. Mullins and Reeves as noted on the enclose list of
proceedings in which either or both have entered an appearance. However, with respect to Finance
Docket No. 33388 and 33388 (Sub No. 91), Baker and Miller should be showw as counsel of record for
Gateway Western Railway Company and Troutman Sanders LLP should remain as counsel of record for
New Yerk State Electric and Gas.

Copies of any STB notices, pleadings or other correspondence related to these proceedings after
July 11, 2003 should be sent to the attention of Messrs. Mullins or Reeves at Baker & Miller PLLC (at
the address listed above).

All known parties of record in the proceedings listed on the enclosure have been sent a copy of
this change of counsel/change of address notification.

Sincerely yours, / /
/ A /
~ // / 4/
William A. Mullins David C. Reeves

Enclosure




Change of Counsel/Change of Address Notification
for
William A. Mullins and David C. Reeves

Effective Monday, July 14, 2003

Baker & Miller PLLC
915 Fifteenth Street, NW
Suite 1000
Washington, DC 20005-2318

TEL: (202) 637-9499
FAX: (202) 637-9394

Docket No.

Ex Parte No.

or

Finance Docket No.

List of Proceedings Before the STB

Docket No. AB-468
(Sub-No. 5X)

Paducah & Louisville Railway, Inc. - Abandonment Exemption - In McCracken County,
KY

F.D. No. 34342

Kansas City Southern - Control - The Kansas City Southern Railway Company, Gateway
Easte:n Railway Company, And The Texas Mexican Railway Company

F.D. No. 34335

Keokuk Junction Railway Company - Feeder Railroad Development Application - Line
Of Toledo, Peoria & Western Railway Corporation Between La Harpe And Hollis, IL

F.D. No. 34178

Dakota, Minnesota & Eastern Railroad Corporation And Cedar American Rail Holdings,
Inc. - Control - lowa, Chicago & Eastern Railroad Company

F.D. No. 34177

lowa, Chicago & Eastern Railroad Company - Acquisition And Operation Exemption -
Lines Of 1&M Rail Link, LLC

F.D. No. 34015

Waterloo Railway Company - Acquisition Exemption - Bangor and Aroostook Railroad

Company and Van Buren Bridge Company

F.D. No. 34014

Canadian National Railway Company - Trackage Rights Exemption - Banzor and
Aroostook Railroad Company and Van Buren Bridge Company

F.D. No. 33740 and
F.D. No. 33740
(Sub-No. 1)

The Burlington Northern and Santa Fe Railway Company - Petition For Declaration Or
Prescrip:ion Of Crossing, Trackagz Or Joint Use Rights and For Determination Of
Compensation and Other Terms

F.D. No. 33388

CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation

F.D. No. 33388
(Sub-No. 91)

CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Corporation (General Oversight)

F.D. No. 32760

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp. and Tine Denver and Rio Grande Western Railroad Company

F.D. No. 32760
(Sub-No. 21)

Union Pacific Corporaticn, Union Pacific Railroad Company and Missouri Pacific
Railroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp. and The Denver and Rio Grande Western Railroad Company - Oversight

F.D. No. 32760
(Sub-Nos. 26 - 2"

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Raiiroad Company - Control and Merger - Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSIL.
Corp. and The Denver and Rio Grande Western Railroad Company
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Commonwealth
May 27, 1998 Consultin 5
Associates

Honorable Vernon A. Williams s j\\
Office of The Secretary 2‘\
Case Control Unit 7 RECE IVED X
Atn: STB Finance Docke: No. 32760 (Sub-No.26) . 1098 \oo\.
Surface Transportation Beard AY 29 /
1925 K Street, N.W. ' MEN o/
Washington, D.C. 20423-0001

Re: Surface Transportation Board Finance Docket No. 32760 (Sub-No. 26)

Dear Secretary Williams:

Please accept this letter as Notice of Intent to Participate in the proceeding referenced
above and add my name to the service list as a party of record. Commonwealth
Consulting Associates will file comments on behalf of Shell Chemical Company and
Shell Oil Company.

Respectfully submitted,

David L.. Hall
Commonwealth Consulting Associates ENTERED
13103 F.M. 1960 West Office of the Secretary

Suite 204
Houston, TX 77065 MAY 29 1998

of
Voice: (281) 9/0-6700 '&.‘M
Fax: (281)970-6800
E-Mail: commonwealth_consulting@compuserve.com

13103 F.M. 1960 West + Suite 204 - Hrir, Texas 77065 - Tel (281) 970-6700 - Fax (281) 9726800




STB FD-32760 (SUB -29= -
e e ———————— i



/6/7 COVINGTON & BURLING

7. 1201 PENNSYLVANIA AVENUE, N. W.

(¢

o) P.O. BOX 7566

WASHINGTON, D.C. 20044-75€66

PRS- ST (202) 662-6000

DIRECT DI/AL NUMBER

LECONFIELD HOUSE
CURZON STREET
LONDON WIY BAS

et o omeo %o FACSIMILE: (202) 662-6291 ENGLAND
Of the See,

DIRECT FACSIMILE NUMBER

202) 776-5582 J May 29, 1998

dmeyer@cov.com

BY HAND

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.

Room 711

Washington, D.C. 20423-0001

TELEPHONE 44-171-495-5655
FACSIMILE: 44-171-49%5-310)

KUNSTLAAN 44 AVENUE DCS ARTS
BRUSSELS 1040 BELGIUM
TELEPHONE: 32 -2-549-5230
FACSIMILE: 32-2-502-1598

Re: STB Finance Docket No. 32760 (Sub-No. 26) -
UP/SP Houston/Gulf Coast Qversight Proceeding

Dear Secretary Williams:

Enclosed for filing are an original

and 25 copies of Union Pacific’s

Reply to KCS/Tex Mex’s Motion *» Compel Second Set of Discovery. Please date
stamp and return the enclosed extra copy of this document with our vaiting

messenger.

Also enclosed is a diskette containing an electronic version of this

document in WordPerfect 5.1 format.

Thank you very much for your assistance.

mm

Enclosures

cc:  Hon. Stephen Grossman (by hand)
All Parties of Record

Sincerely,

Gurnl 2 My .

David L. Meyer

Attorrey for Union Pacific Railroad
Company




UP/SP-342

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32769 (Sub-No. 26)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY --
HOUSTON/GULF COAST OVERSIGHT

UNION PACIFIC’S REPLY TO KCS/TEX MEX’S
MOTION TO COMPEL SECOND SET OF DISCOVERY

Union Pacific Railrcad Company ("U}") hereby replies to the "Motion
to Compel Discovery Second Set of Discovery" (the "Motion") jointly filed by the
Kansas City Southern Railway Company ("KCS") and the Texas Mexican Railway
Company ("Tex Mex") (collectively, "KCS/Tex Mex") on May 26, 1998 (TM-2/KCS-
2). In light of the hearing before Administrative Law Judge Grossman on the

morning ot June 1 to address outstanding discovery issues, UP has undertaken to

provide this reply less than three full days after receiving KCS/Tex Mex’s motion.

To the extent there is any question about factual issues addressed herein, such as the
burdensomeness of KCS/Tex Mex'’s discovery, UP is prepared ic supplement this

reply wit: sworn testimony as appropriate.
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KCS/Tex Mex’s motion seeks to compel responses to discovery
requests filed by KCS/Tex Mex on April 29, 1998, see TM-11/KCS-12 (Exh. A to
KCS/Tex Mex Motion), to which UP responded on May 14, 199, see UP/SP-340
(Exh. B to KCS/Tex Mex Motion). KCS/Tex Mex’s motion (p. 1) seeks an order
compelling UP to produce a "reasonable amount of readily available information®
responsive to KCS/Tex Mex’s requests. As demonstrated herein, UP has already
provided reasonable responses to KCS/Tex Mex’s requests, and no further responses
should be compelle!.

As a threshold matter, KCS/Tex Mex mischaracterize the responses that
UP has al-eady provided to KCS/Tex Mex's discovery requests. KCS/Tex Mex
assert (p. 3) that UP’s responses have been "insufficient and illusory." Although
KCS/Tex Mex acknowledge that UP has supplied hundreds of pages in response to
their requests, they assert that only eight of those pages "are even close to being

called responsive." Motion, p. 3. This is nonsense. All of the decuments UP

produced are directly responsive to KC¥/Tex Mex’s requests. They include

documents reflecting UP’s policy of not discriminating against Tex Mex trackage
rights trains (First Set, Request No. 2), data on terminal dwell times (Second Set,
Doc. Request No. 3) and standing car capacities of Houston-area yards (id., Int. No.
7), diagrams or UP’s trackage in the Houston area (id., Doc. Request No. 4 & Int.

No. 8), and UP’s current capital plans for the Houston area (id., Int. No. 9).
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KCS/Tex Mex’s specific criticisms of UP’s responses are equally
meritless. UP will address those criticisms in the order they are set forth in KCS/Tex

Mex’s motion.

L DEMANDS FOR DETAILED INFORMATION ABOUT THE
WHARTON BRANCH

KCS/Tex Mex seek extensive and detailed information concerning UP’s

Wharton Branch, a UP line between Rosenberg and Victoria, Texas, that KCS/Tex

Mex desire to purchase from UP. UP stated its specific objections to the

interrogateries and document requests at issue as follows:

"UP objects fo this interrogatory as vague, ambiguous,
overbroad, unduly burdensome and seeking information
that is neither relevant nor reasonably calculated to lead
to the discovery of admissible evidence. UP further
objects to this interrogatory as an improper abuse of
discovery in an effort by KCS/Tex Mex to gain advantage
in ongoing negotiations with UP over the sale of the
Wharton Branch. UP has responded to KCS/Tex Mex’s
cxpression of interest in purcha<in~ ‘he Wharton Branch
by making a reasonable offer .. sci. the line. KCS/Tex
Mex summarily rejected UP’s reasonable offer and have
not responded with a counteroffer of their own. Instead
of negotiating in good faith, KCS/tex Mex’s discovery
requests reflect an intention to abuse the discovery
process to advance their negotiating position and/or
improperly inject the Board into commercial negotiations.
K.CS/Tex Mex should seek information about the
Wha:ton Branch through the negotiating process, not
through formal Board discovery."
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UP Response to Interrogatory No. 3, p. 8.Y UP asserted similar objections to the

reqaests for admission at issue, but, contrary to KCS/Tex Mex's assertion, UP also

provided reasonable responses to those requests.?

KCS/Tex Mex attempt to justify their requests by pointing out (pp. 7-8)
that they have filed with the Board an application seeking authorization to "re-
construct” and rehabilitate the Wharton Branch once they acquire it, and that the
information they seek "go[es] directly to the scope of and analvsis of the construction
petition." KCS/Tex Mex (p. 7) also offer assurances that "are not seeking
information that would in any way undercut UP’s negotiating position or otherwise
divulge confidential information to UP’s detriment." These contentions, however. are
belied by the substance of KCS/Tex Mex’s requests. Although KCS/Tex Mex’s
motion (p. 7) describes those requests as seeking innocuous information on the

physical characteristics of the line -- e.g., acreage and the weight of rail -- most of

v KCS/Tex Mex erroneously state that "UP does not raise an objection based
upon privilege or relevance or even burden." As reflected in UP’s objection to
Interrogatory No. 3 (set forth above), which was incorporated by reference in UP’s
response to Interrogatories Nos. 4-6 and was substantively identical to UP’s
objections to Docurent Requests Nos. 5-12, UP consistently objected to these
requests on the grounds of relevance and burden. UP’s responses inccrporated UP’s
geneial objection (No. 2) to the production of privileged documents or information.
? UP denied Request for Adm ssion Nos. 3 and 4 because the propositions
KCS/Tex Mex asked UP to admit were factually untrue. UP admitted part of
Request No. 8. With regard to the other requests at issue -- Request No. 5 ard the
remaining portior. of Request No. 8 -- UP conducted a reasonable inquiry but was
unable to determine whether the vropositions set forth in these requests were accurate
hased on readily available information.
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the requests are aimed directly at developing information on line value. For example,
KCS/Tex Mex seek "documents relating to a valuation” of any part of the line (Doc.
Request No. 10; Request for Admission No. 5), "bids received by UP" for track
structures on the line (Doc. Request Nos. 6, 8), "bid information documents" prepared
by UP with respect to the line (Doc. Request No. 5), documents relating to any "sale"
or "potential sale" of the line or track structures thereon (Doc. Request Nos. 7, 9),

and correspundence txtween UP and third perties (i.c., potential purchasers)

concerninig tii line (Doc. Request Nos. 12, 13). This information, much of which is

confidential and not disclosed to bidders for a line, is irrelevant to KCS/Tex Mex’s
construction application, but would instead provide KCS/Tex Mex with an improper
advantage in negotiations with UP over a purchase price for the Wharton Line. 'n
light of the Board’s strong preference for negotiated outcomes over Board-imposed

ones.? KCS/Tex Mex must not be permitted to abuse the discovery process to skew

2 See. e.g., ICC Finance Docket No. 32549, Burlington Northern, Inc. &
Burlington Northern R.R. -- Control & Merger -- Santa Fe Pacific Corp. & Atchison,
T. & S.F. Ry., Decision served Aug. 23, 1995, p. 227 (ICC has made "clear" its
"preference for privately negotiated terms and conditions"); ICC Service Order No.
1516. Dardanelle & Russellville R.R. -- Authorized to Operate -- I.ings of Arkansas
Midland R.R., Decision served Oct. 27, 1994 (ICC prefers to leave appropriate level
of compensation to parties and will set ¢- mpensation only if railroad "has exhausted
all reasonable efforts toward a negotiable agreement"); see also Ex Parte No. 575,
Review of Rail Access & Competition Issues, Decision served April 17, 1998, p. 9
("nrivate sector solutions are generally preferable").




negotiations.

The other information KCS/Tex Mex seek -- i.e., detailed information
about all UP and non-UP property interests in the Wharton Branch (Int. Nos. 3-6;
Doc. Request No. 11) and information on the acreage and the weight of rail currently
on the line (Request for Admission Nos. 3, 5) -- may have some commercial
relevance to KCS/Tex Mex if and when they acquire the line and unde:take to
rehabilitate it, but is not pertinent to whether KCS’s application for authority to
purchase and reconstruct the branch should be granted. Moreover, gathering the

requested information would entail significant burden. If and when such an

acquisition takes place, KCS/Tex Mex would have access to materials from which

such information could be derived through the consensual due diligence process.
KCS/Tex Mex should not be permitted to shift the burden of developing this

information to UP by interposing a discovery demand.

y See, e.g., Empire of Carolina, Inc. v. Mackle, 108 F.R.D. 323, 326 (S.D. Fla.
1985) (denying motion to compel seeking production of material regarding
"bargaining position and goals in current negotiations with a party to the litigation,"
which would provide requesting party "unfair advantage in its negotiations"); BNS
Inc. v. Koppers Co., 683 F. Supp. 454, 457-58 (D. Del. 1988) (denying motion to
compel seeking production from recipient of an acquisition bid of materials relating
to analysis of the offer); see also, e.g., Parsons v. Jefferson Pilot Corp., 141 F.R.D.
408, 419-20 (M.D.N.C. 1992); Coastal Corp. v. Texas Eastern Corp., 707 F. Supp.
280, 281 (S.D. Tex. 1989).




IL INTERROGATORY NO. 7

This interrogatory seeks information regarding the "standing car
capacity" of UP’s yards in the Houston are2. In response, UP supplied all of the
responsive information that was readily available to it. UP uses the term "standing
car capacity” to refer to the number of cars that could be stored in a yard if every
yard track were filed. Ahhough UP makes use of many operating statistics in
managing the flow of traffic through its terminals, "standing car capacity" is not a
statistic that UP regularly uses or computes. In the Ex Parte No. 573 proceeding, UP
was required to report information on the "standing capacity" of UP’s two largest
Houswon yards -- Englewood and Settegast. Decision served Oct. 16, 1997, p. 2. UP
has reported those statistics, and has produced them to KCS/Tex Mex in this
proceeding, but doing so required that UP conduct a special stvdy o compute this
information. In response to KCS/Tex Mex’s interrogatory, UP went a step further
and calculated the standing capacity of two additional yards -- Strang and Spring --
for which information permitting such a calculation was readily available. With
respect to each of the other 19 yards for which KCS/Tex Mex demand similar
information (see Motion, p. 9), making such a calculation would be much more

burdensome. Under governing Board precedent, UP cannot be required to conduct a

special study in order to develop information that UP does not possess.?

See, e.g., Docket No. 42012, Sierra Pacific Power Co. & Idaho Pow 0. V.
(continued...)
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in addition, KCS/Tex Mex’s explanation of the reason this information
is needed -- i.e., to determine whether thei- request “or a forced transfer of UP’s
Booth Yard "is supportable" (see Motion, . 9) -- is frivolous. KCS/Tex Mex have
asked for information about 19 additional yards, only one of which is Booth.
Moreover, KCS/Tex Mex have been given access to UP track diagrams and, by virtue
of Tex Mex’s presence and operations in Hous.on, have access of their own to
information about the configuration and capabiliies of UP’s Houston-area yards.

I1l. INTERROGATORY NO. 9

This interrogatory seeks a description of "UP’s plans for capital projects

for the Houston area.” In response, UP supplied KCS/Tex Mex with a 60-page report
dated May 1, 1998 that sets forth in detail UP’s "plans for capital projects in the

Houston area."? That report was the product of exhaustive study and analysis by

¥(...continued)

Union Pacific R.R., Decision served Apr. 16, 1998, p. 4 ("parties in litigation are not
required to conduct buraensome special studies to produce information in the form
reauested"); Finance Docket No. 31012, Cheney R.R. -- Feeder Line Acquisition --
CSX Transportation, Inc. Line Between Greens & Ivalee. AL, Decision served Apr.
28, 1989 p. 2 ("to the extent special studies are required, motions to compel will not
be granted") (citations omitted). KCS/Tex Mex acknowledge this orinciple. Their
May 29, 1998 responses to UP’s First Set of Discovery Requests (TM-4/KCS-4)
object to requests for "information in a form not maintained by Tex Mex or KCS in
the regular course of business or not readily available in the form requested, on the
ground that such infurmation could only be developed, if at all, through unduly
burdensome and oppressive special studies, which are not ordinarily required and
which Tex Mex/KCS object to performing." General Objection No. 6, p. 2.

o This report was prepared pursuant to the Board’s order requiring UP to report
as t its "plans for addressing the Houston infrzstructure." Ex Parte No. 573,
Decision served Feb. 25, 1998, p. 5.
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UP of its capacity-related capital needs in the region and reflects the capital “plars"
about which KCS/Tex Mex inquired. KCS/Tex Mex’s suggestion (p. 10) that UP’s
response was "non-responsive” is ludicrous.

The only additional material KCS/Tex Mex suggest should have been
produced are "the underlying engineering report which was the basis for the May 1
report as well as any other engineering report such as the one completed by DMJM."
Motion, p. 10. UP does not know what KCS/Tex Mex are referring to with their
reference to an engineering report "completed by DMJM." Moreover, "engineering
reports” such as those KCS/Tex Mex demand would not be responsive to KCS/Tex

Mex’s interrogatory, which asked only about UP’s "plans for capital projects.”

Engineering data, which may be one of the factors considered in the capital planning

process, are not "plans."”

IV. INTERROGATORY NO. 10

In response to this interrogatory, UP agreed to provide an identification
of the trains that are scheduled to operate against the current of flow on the
directionally-operated UP lines over which Tex Mex has trackage righis. KCS/Tex
Mex do no quarrel with this response, but correctly note (p. 10) that the promised
identification had not yet been placed in UP’s document depository as of the time of

KCS/Tex Mex’s visit to the depository. That identifieation will be supplied shortly.

¥ Were KCS/Tex Mex to make a request for engineering materials associated
with any specific capital project, UP would be prepared to address that request.
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V. DOCUMENT REQUEST NO. 2

In response to Document Request No. 2, UP has agreed to supply
KCS/Tex Mex with 100% traffic data for 1997 in a format comparable to the traffic
tapes produced in the general oversight proceeding, and UP is in the process of
preparing such tapes. KCS/Tex Mex say (p. 11) that they will accept these tapes "as
long as they contain substantially the information requested in Document Request No.
2." UP believes that the tapes it is preparing will meet this criteria. In any event,
they will contain all of the information that KCS/Tex Mex could reasonably need for
purposes of this proceeding. No party objected to the content of the comparable
tapes that UP produced during 1997 in the Board’s general oversight proceeding.
Given that the Board has required UP to produce similar tapes in this year’s general

oversight proceeding, there can be no serious question that the format of the tapes UP

is preparing for KCS/Tex Mex is adequate. See UP/SP Oversight Decision No. 10,

served Oct. 27, 1997, p. 19; see also Decision No. 1, served May 19, 1998, p. 6 n.13.
KCS/Tex Mex also demand (p. 11) that they be "assured by UP that
either (1) this format includes all adjustments later made to the traffic or (2) that UP
waives its right to later object to the traffic data tape becauase it does not include
adjustments." UP presumes that KCS/Tex Mex are referring to the fz:t that
adjustments and corrections are made to railroad traffic records on an ongoing basis
in the ordinary course of business for various reasons, 'ncluding to reflect retroactive

refunds and allowances. The tapes that UP is preparing will reflect all of the
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adjustmer:s and corrections that have been made to UP’s traffic records as of the
time the tapes are prepared. However, because the process of making such
corrections and adjustments is an ongoing one, UP cannot stipulate that no further
adjustments and/or corrections will be made to the underlying traffic records
subsequent to the preparation of a tape for KCS/Tex Mex.

Finally, KCS/Tex Mex ask (pp. 11-12) that UP be "admonished for
attempting to delay their discovery further" as a result of UP’s insistence that
KCS/Tex Mex cortemporaneously produce the 100% Tex Mex traffic data UP has
requested. There can be no serious doubt that, if UP’s traffic tapes are to be
available for study in this proceeding, tapes reflecting the traffic of the other railroads
serving the Houston-area -- including Tex Mex -- should also be available. KCS/Tex
Mex do not appear to take issue with this proposition, because they state (p. 11) that
they are "in the process of responding to UP’s discovery and plan to make their

traffic tapes available."

Accordingly, the only issue appears to be one of timing.¥ As noted,

the Board ordered UP to produce its 100% traffic tapes in the general oversight
“roceeding by July 15, 1998. UP is working to make its tapes avaiable sooner in
response to KCS/Tex Mex’s requests herein, but those tapes are not yet ready.

Although UP asked for Tex Mex data about a week iater than KCS/Tex Mex asked

¥ UP reserves the right to contest the adequacy of the tapes KCS/Tex Mex
produce pursuant to the undertaking set forth in their motion.
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for UP’s data, there is no reason KCS/Tex Mex should not be able to make the
requested Tex Mex traffic tapes available to UP on the same schedule, so that UP

and KCS/Tex Mex can make a simultaneous exchange of their respective traffic

tapes. KCS/Tex Mex’s burden is much smaller than that facing UP. The UP traffic

encompassed by KCS/Tex Mex’s requests include 100% of UP’s system-wide traffic
records -- which involve over 7 million units of traffic. KCS/Tex Mex, by centrast,
have only been asked to produce records for Tex Mex, which handles about 45,000
units annually. See KCS/Tex Mex Evidentiary Submission (TM-7/KCS-7), Mar. 30,
1998, p. 127. In a situation such as this, where it is important for both parties to
have access to each other’s comparable data, a simultaneous exchange is the fairest

and most sensible approach.
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CONCLUSION
For the foregoing reasons, KCS/Tex Mex’s Mo‘ion to Compel Second
Set of Discovery from UP should be enied.
Respectfully submitted,

JAMES V. DOLAN

PAUL A. CONLEY, JR.
LAWRENCE E. WZOREK
Law Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-5000

%/47%4/\

TARVID E. ROACH II

J. MICHAEL HEMMER
DAVID L. MEYER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Attorneys for Union Pacific
Railroad Company

May 29, 1998




CERTIFICATE OF SERVICE
I, David L. Meyer, certify that, on this 29th day ci May, 1998, I caused a
copy of Union Pacific’s Reply to KCS/Tex Mex’s Motion to Compel Second Set of
Discovery by hand on:

Hon. Stephen Grossman

Administrative Law Judge

Federal Energy Regulatory Commission
Suite 11F

888 First Street, N.E.

Washington, D.C. 20426

Richard A. Allen

John V. Edwards

Zuckert, Scoutt & Rase:berger, LLP
888 17th Street, N.W.

Suite 600

Washington, D.C. 20006-3939

William A. Mullins

Sandra L. Brown

David C. Reeves

Troutman Sanders LLP

1300 I Street, N.W.

Suite 500 East

Washington, D.C. 20005-3314

Erika Z. Jones

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

and by first-class mail, postage nrepaid, on all other parties of record.
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AGRICULTURE INDUSTRY ~azzaz
pound -’

866 6C AVW Hoisington Chamber of Commerce
Ksmpesoeg e jo SO 123 North Main Street
sing on, Kansas 67544-2594

Telephone (316) 653-4311

comnry CROSSROADS OF KANSAS  reroccum

1 §770¢

Vernon A. Wiiliams, Secretary
Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-001

ENTERED 26
Office of the Secre!® P p. STB Finance Docket No. 32760 (Sub-No.217;~
MAY 29 1998 Decision i2: Union Pacific Corp. et. al.
Control and Merger - Southern Pacific Rail
,""Q"g:'wd Corp., et. al. Oversight Proceedings

Dear Mr. Williams:

Hoisington Chamber of Commerce (HCC), pursuant to Oversight
Notice Decision 12 served on March 31, 1998, submits this Notice of
Intention to Participate in the oversight proceedings as a party of record
(POR) and request w= be placed on the Service List.

Hoisington Chamber of Commerce is made up of various Businesses,
Manufacturers, Professionals, Grains Dealers and Farmers.

Twenty-Five copies accompany the original of this notice to
participate.

Very truly yours,

Robert K. "Bob" Glynn
Executive Vice President




CERTIFICATE OF SERVICE

We hereby certify that we will cause to be served, by first class mail,

postage prepaid, copies of all filings in Finance Docket No. 32760 (Sub-
2.5
No.2t), Oversight Proceedings, on all parties of record identified in the final

service list.

Lo

Robert K. Glynn

FOR: Hoisington Chamber of Commerce
123 North Main
Hoisington, KS 67544-2501
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COVINGTON & BURLING
1201 PENNSYLVANIA AVENUE, M. W,
P.O. BOX 7566
WASHINGTON, D.C. 20044-7566

NAVID L. MEYER (202) 662-6000

DIRECT DIAL NUMBER

BOD 620N FACSIMILE: (202) 662-629!

DIRECT FACSIMILE NUMBER

(202) 778-5582 Ma} 26, 1998

dmeyer@cov.com

i§783¢

LECONFIELD HOUSE
CURZON STREET
LONDON WIY BAS
ENGLAND
TELEPHONE: 44-171-49%5-5655
FACSIMILE: 44-171-495-310!

KUNSTLAAN 44 AVENUE DES ARTS
BRUSSELS 1040 BELGIUM

TELEPHONE 32-2-548-3230
FACSIMILE 32-2-S02-1598

BY HAND

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.

Room 711

Washington, D.C. 20423-0001

Re: STB Finance Docket No. 32760 (Sub-No. 26) --
UP/SP_Houston/Gulf Coast Oversight Proceeding

Dear Secretary Williams:

Enclosed for filing are an original and 25 copies of Union Pacific’s
Reply to KCS/Tex Mex’s Motion to Compel. Please date stamp and return the
enciosed extra copy of this document with our waiting messenger.

Also enclosed is a2 diskette containing an electronic version of this
document in WordPerfect 5.1 format.

Thank you very much for your assistance.

Sincerely,

i Aﬁ{:v).//-’/ﬁf/‘ ~
A

,//
~  David L. Meyer

Attorney for Union Pacific Railroad
Company

Enclosures
ENTERED
omc. of tho S‘C'm’y

MAY 28 1998

Part of
Public Record

Hon. Stepuien Grossman (by hand)
All Parties of Record
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UP/SP-341

NTERED
office %' the Secretary

MAY 28 1998 ~ BEFORE THE
| SURFACE TRANSPORTATION BOARD

partol

Finance Docket No. 22760 (Sub-No. 26)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY --
HOUSTON/GULF COAST OVERSIGHT

UNION PACIFIC’S R£PLY TO KCS/TEX MEX’S MOTION TO COMPEL

Union Pacific Railroad Company ("UP") hereby replies to the "Motion
to Compel Discovery" (the "Motion") jointly filed by the Xansas City Southern
Railway Company ("KCS") and the Texas Mexican Railway Company ("Tex Mex")
(collectively, "KCS/Tex Mex") on May 4, 1998 (TM-13/KCS-14).

KCS/Tex Mex’s motion seeks to compei responses to four requests for
production of documents that seek massive amounts of computer data and documents
that KCS/Tex Mex assert are relevant 1o the question whether, because of asserted
discrimination by UP against Tex Mex trackage rights trains, the Board should strip
UP or responsibility for dispatching of certain lines in the Houstcn area and repose

such resporsibility in a "neutral” third party. Motion, p. 10.




Contrary to the implicit premise of KCS/Tex Mex’s discovery requests,
UP has not sought to shield its dispatching decisions from KCS/Tex Mex’s scrutiny.
UP does not discriminate in the dispatching of tenant carrier trains (including those of
Tex Mex) operating over its lines, and has afforded KCS/Tex Mex every opportunity
to review (and challenge, as appropriate) UP’s dispatching of Tex Mex trains.
KCS/Tex Mex are well aware that UP’s dispatching of Tex Mex’s trains has been fair
and impartial, and that every railroad serving Houston has experienced delays as a
result of severe congestion in and around the Houston terminal.

KCE&/Tex Mex do not seek discovery of UP’s dispatching data and
documents in _rder to conduct a bona fide inquiry as to whether there has been
discrimination, since they have long had all of the commercial rights they need to
carry out such a review. Instead, they wish to go on a fishing expedition i the hope
of picking out isolated, out-of-context facts that they will attempt to portray as
suggesting the presence cf discrimination even though none actually occurred. Their
aim is to further their request for conditions that would confer upon them valuable
commercial rights at UP’s expense. As we demonstrate nerein, KCS/Tex Mex cannot
begir to justify the burden UP would be forced to bear in responding to these
cutstanding requests.

BACKGROUND
KCS/Tex Mex initially served the document requests at issue herein on

March 12, 1998, before the Board issued Decision No. 1 establishing a procedural
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schedule for this oversight proceeding devoted to Houston/Gulf service issues. See
TM-6/KCS-6.Y UP moved for a protective order on March 27, 1998. See UP/SP-
334.Z UP’s motion for protective order explained, first, that KCS/Tex Mex’s
discovery requests were improper under Board rules because there was no proceeding
pending and, seccnd. that they amounted to a mas:ively overbroad and unduly
burdensome fishing expedition into past dispatching decisions, which was particularly
inappropriate in light of the opportunities KCS/Tex Mex have had to oversee and
participate in UP’s dispatching of the trackage over which Tex Mex trackage rights
trains operate. See Motion for Protective Order (UP/SP-334), pp. 7-13, & Tholen
V.S.

On April 8, 1998, after Decision No. 1 had been issued, KCS/Tex Mex
withdrew their initial requests and "re-served” them in this proceeding. See TM-
8/KCS-8. Because this action rendered UP’s motion for protective order moot, UP
withdrew that motion and, on April 23, 1998, 1wspuiided to KCS/Tex Mex’s four
discovery requests. Sce UP/SP-336. Although KCS/Tex Mex’s requests were still

premature because Decision No. 1 was explicit in stating (at p. 2) that a proceeding

v Decision No. 1 was initially served as Decision No. 12 in Finance Docket No.
32760 (Sub-No. 21), the Board’s general UP/SP oversight proceeding. On May 19,
1998, the Board corrected that decision by redesignating it as Decision No. 1 in
Finance Docket No. 32760 (Sub-No. 26).

- A copy of that motion is appended hereto as Exhibit A.
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would not commence until June 8,2 UP nevertneless responded voluntarily to
KCS/Tex Mex’s requests.

Although UP remained unwilling to accede to the massive fishing
expedition reflected in KCS/Tex Mex’s requests, it did provide responsive documents
setting forth its policy with regard to the dispatching of Tex Mex trackage rights
trains. As described in UP’s Responses, those documents reflect UP’s policy of
providing -- and Tex Mex’s contractual right to receive -- non-discriminatory
dispatching. See UP’s Responses, Apr. 23, 1998 (UP/SP-336), which are attached
hereto as Exhibit B. With regard to KCS/Tex Mex’s quest for massive data
concerning past UP dispatching decisions, however, UP objected to the extreme
burdensomeness and overbreadth of KCS/Tex Mex’s requests and reminded KCS/Tex
Mex of their ample rights and opportunities to oversee and participate in the
dispatching of Tex Mex trains operating on UP’s lines. Id. at 3-4 (General Objection

No. 2).¢

4 KCS/Tex Mex’s suggestion (p. 2 n.2) that this position was inconsistent with

that taken in UP’s April 15, 1998 letter withdrawing its motion for protective order
(which is Exh. B to the present motion) is incorrect. UP withdrew its motion for
protective order because KCS/Tex Mex had withdrawn the discovery requests to
which the motion was addressed. The letter did not acquiesce in KCS/Tex Mex’s
position that discovery was available as of right prior to June 8, when a proceeding
will 1ormally commence.

y General Objection No. 2, which KCS/Tex Mex’s motion fails to cite or even
acknowledge, states as follows:

(continued...)
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On May 4, more than 10 days after UP served its respcases and made
documents available for inspection by KCS/Tex Mex, KCS/Tex Mex filed their
motion to compel. That motion acknowledges that KCS/Tex Mex’s requests were
massively overbroad and unduly burdensome. KCS/Tex Mex now say (p. 1) that
they only want UP to produc. a "reasonable amount of readiiy available information,"
rather than insisting on the overwhelmingly burdensome search for data and
documents that v-ould have been called for by the's requests as written.

Unfortunately, KCS/Tex Mex’s attempt to reform their requests falls far

short of making those requests (to the extent they have not already been responded

¥(...continued)
"UP obiects to all of the requests on the ground that they vastly exceed
the scope of discovery that is appropriate in this proceeding. The
requests reflect a vastly overbroad fishing expedition that would impose
extraordinary and unreasonable burdens on UP, and are unconnected to
any specific or colorable claims of ‘discrimination’ in dispatching. The
requcsts are especially inappropriate in light of the fact that KCS and
Tex Mex have been afforded ample opportunity to participate in and
oversee UP’s dispatching decisions with respect to lines over which
those raiiroads operate. Specifically KCS and Tex Mex have been
invited to participate in the joint dispatching center at Spring, Texas,
and Tex Mex has the contractual qight to be admitted to UP dispatching
facilities and personnel respunsible for dispatching to review the
handling of trains on the UP lines over which its trains operate.
Cooperative oversight of the dispatching process offers a far more
constructive means of ensuring ‘non-discriminatory’ dispatching ti n
any effort to dissect all of the detailed facts surrounding past
dispatching decisions. Any such effoit would be extraordinarily
burdensome, and would be unpicductiv: given the nature of dispatching
decisions. See UP Motion for Protective Order, Mar. 31, 1998 (UP/SP-
334), at 9-13."
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to) reasonable in buraen and scope. UP’s objections to KCS/Tex Mex’s requests,
even as somewhat narrowed in this motion, are well-founded, and UP should not be
ordered to produce the additional materials sought by KCS/Tex Mex’s motion to
compel.
ARGUMENT
The Board established this proceeding for the purpose of examining
whether there is "any relationship" between "market power gained by UP/SP through

the merger and ti.e failure of service" that occurred in the Houston area. Decision

No. 1, p. 8.7 In doing so, the Board emphasized that it did not intend a full-scale

re-evaluation of its decision approving the merger, and would confine the proceeding
w0 Houston/Gulf Coast service issues. Id., pp. 8-9; see also Response of Respondent
STB to Motion to Vacate and Remand, Apr. 13, 1998, pp. 2, 4, Western Coal Traffic

League v. STB, No. 96-1373 (D.C. Cir.) ("limited reopening" of the record

"undertaken by the STB concerns only service problems in Houston, not the
fundamental premises of the merger").

With regard to discovery in this proceeding, the Board has held that,
although parties are entitled to some discovery into "relevant matters," this oversight

proceeding "will clearly be inore confined than [the Board’s] prior consideration of

5/

= In fact, as the Board has previously found, and as UP will again show in its
evidence in this proceeding, UP did not gain any "market power" as a result of the
UP/SP merger, as conditioned by the Board.
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the merger as a whole." Decision No. 2, p. 2. Chairman Morgan has emphasized
that the oversight process is intended to be a "focuszd, probing and productive
process, but one that is not unduly burdensome.” Finance Docket No. 32760 (Sub-
No. 21), Decision No. 1, served May 7, 1997, p. 9.

Accordingly, while UP acknowledges its obligation to respond to
reasonable requests for information pertinent to the issues in this proceeding, the fact
that some discovery is appropriate does not mean that KCS/Tex Mex should be
pernited to turn UP’s files and data upside-down in a futile effort to unearth ever ¥
possible shred of evidence that KCS/Tex Mex might construe as supporting their
request for additional conditions that would provide significant commercial benefit to
KCS/Tex Mex at UP’s expense. KCS/Tex Mex’s requests must be considered in
light of the strong guidance from the Board that this proceeding stould not be
allowed to grow into a hugely burdensome exercise characterizcd by a full-blown
discovery campaign.

Viewed in this context, it is clear that KCS/Tex Mex should not be
entitled to any further production of materials responsive to their discovery requests.

Request No. 1:

UP’s objections to this request are explained in detail in UP’s motion

for protective order and the verified statement of Dennis Tholen accompanying that

motion (Exh. A hereto). Requiring UP to respond to this request would sanction a

fishing expedition that would impose extreme burdens on UP without achieving any
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legitimate objective in this proceeding. See UP 'Motion for Protective Order (Exh. A
nereto) pp. 7-13, & Tholen V.5.

KCS/Tex Mex implicitly acknowledge the undue burden and
overbreadth of their initial request, which would have called for every byte of data in
UP’s computer systems and everv document in UP’s files concerning the myriad of
dispatching decisions made 24-hours-a-day, 36.-days-a-year with respect to the UP
trackage over which Tex Mex operates. Sec Tholer V.S (Exh. A hereto), pp. 2-10.
Conceding that UP should only be required to produce "a reasonable amount of
readily available information" (p. 2), KCS/Tex Mex now ask for only two categories
of material -- access to Digicon tapes (and associated audio tapes) and Corridor
Managers’ Reports. Contrary to KCS/Tex Mex’s assertions, however, producing
these materials would still entail extraordinary and unwarranted burden.

First, KCS/Tex Mex seek the opportunity for their personnel to "view
replays of the Digicon system and accompanying voice tapes from the dispatching
centers." See Motion, p. 12, & Watts V.S., pp. 1-2. While using UP’s Digicon
system 0 re-play the tape of one specific, very recent dispatching episode could be
accomplished (see Tholen V S. (Exh. A hereto), p. 7; Verified Statement of Thom

Williams (Tab 1 hereto), 9 8). that is not the nature of KCS/Tex Mex’s request.

e If Tex Mex sincerely wished to review the dispatching of specific Tex Mex
train mcvements, it has the contractual right to send its personnel to UP’s dispatching
centers or request a review of UP’s dispatching tapes covering the episode of interest.
See pages 12-13. infra.
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Instead, they demand the re-playing of all tapes of all dispatching decisions since
June 1, 1997 for the lines over which Tex Mex operates.

As Mr. Williams explains in his accompanying ‘‘erified statement (Tab
| hereto), re-plaving Digicon tapes in this blunderbuss fashion would be an
extraordinarily (and indeed insurmountably) burdensome and time-cons:ming process.
The Digicon system is capable of maintaining only a short period of dispatching
history (not more than several weeks) in active files. These recent active files would
be the easiest to re-play. However, even for very this recent period, which is a tiny
fraction of the period covered by KCS/Tex Mex’s demands, re-plaving the tapes
covering just one full day of dispatching on the lines over which Tex Mex operates

(which cover two corridors and three dispatching districts) would require

approximately one full day of review. This review would have to ¢ccui at UP’s

Harriman Dispatching Center in Omaha, where the associated audio tapes reside, and
would require that UP devote a Digicon terminal and a trained Digicon operator on a
full-time basis. Reviewing only four weeks of tapes would require about four weeks
of review (considerably more time than is available within the procedural schedule
established by the Board). Even if KCS/Tex Mex reimbursed UP for the
considerable expense associated with this effort, UP simply does not have manpower
or Digicon terminals to spare to carry out this task without interfering with UP’s
railroad operations and sacrificing its ongoing service recovery efforts. Williams

V.S. (Tab 1 hereto), 99 8-9.
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With regard to Digicon tapes reflecting dispatching that toos place
more than about four weeks ago, the burdens would be even more extraordinary.
Tapes for this period are archived and woul? have to be downloaded from UP
facilities in Denver and reloaded onto the Digicon system before they could be re-
played. Because it is not possible to download tapes covering specific dispatching
districts, tapes covering the entire SP system would have to be downloaded together.
This downloading process would add requiring considerable data processing time and
effort to the burdens associated with re-playing the tapes. Moreover, in order to
make room for the downloaded data on the Digicon system, it would be necessary to
remnove active tapes. Because most of the active tapes must be maintained in that
state to facilitate vital railroad functions, at most a single week of archived tapes
could be downloaded at any one time. The process of reviewing only one week of
archived tapes would be highly and time-consuming all by itself. Attempting to
review dozens of weeks of tapes, which KCS/Tex Mex demand, would likely take a
full year. Again, even were KCS/Tex Mex to reimburse UP for the expense of
carrying out this process, acceding to KCS/Tex Mex’s demands would deprive UP of
vital skilled manpower that it cannot spare from the ongoing work of running the
railroad. Williams V.S. (Tab 1 hereto),  10.

The burden and overbreadth of KCS/Tex Mex’s demand fo.' inspection
of Digicon tapes is magnified by the fact that such a review would be both futile and

inappropriate. As explained in UP’s motion for protective order, the nature of
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dispatching decisions is such that they cannot be understood based on a post-hoc
review of a sabset of the information that was before the dispatcher when the
decisions were made. Dispatching involves the complex exercise of judgment in
balancing competing factors to achieve the best possible performance of all of the
trains operating on the segment of railroad the dispatcher contrcls. If a thorough
investigation is conducted in the immediate aftermath of a delay experienced by a
tenant’s train, it is sometimes possible to determine whether the delay was caused by
a dispatching decision that improperly disadvantaged the tenant’s train. However,
there is virtually no hope of making such a determination days, weeks or months
after the fact. That is especially true if a post-hoc investigation is limited to Digicon
tapes (even if supplemented with contemporaneous voice tapes), because the Digicon
system does not record all of the factors that underlay the dispatcher’s decisions in a
given situation. See Williams V.S. (Tab 1 hereto), § 7; UP Motion for Protective
Order (Exh. A hereto), pp. 12-13, & Tholen V.S., p. 5.7

The futility of embarking on an extraordinarily burdensome process of
attempting to dissect weeks- and months-old dispatching decisions is underscored by

the fact that KCS/Tex Mex have, since the creation of Tex Mex’s trackage rights in

4

UP explained the nature of dispatching decisions to the 1CC in greater deta
when it replied to allegations of discriminatory dispatching made by SP in the
UP/CNW control proceeding in 1994. See Finance Docket No. 32133, UP’s Reply to
SP Allegations of "Service Discrimination” (UP/CNW-93), Mar. 30, 1994, pp. 18-26,
pertinent excerpts of which are attached as Exhibit C hereto. The ICC approved
UP’s application and rejected SP’s requests for relief.
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September 1996, had far superior means of overseeing UP’s dispatching decisions
and enforcing Tex Mex’s right to non-discriminatory dispatching. Under Tex Mex’s
trackage rights agreement with UP, Tex Mex is entitled to non-discriminatory
dispatching of its trackage rights trains, and the agreement contains detailed
"dispatching protocols" that are designed to facilitate enforcement of that right.¥
When the Board approved the UP/SP merger, it expressly acknowledged that
dispatching protocols such as those incorporated in Tex Mex’s trackage rights
agreement with UP would "ensure equal treatment of all trains without regard to
ownership." UP/SP, Decision No. 44, p. 132.7 Those dispatching protocols enable
Tex Mex to monitor in real time the handling of its train: by UP, allow access by
Tex Mex’s supervisory employees at UP’s dispatching centers, and, if a dispute
arises, provide for dispute resolution procedures, prompt arbitration and sanctions.
Id. In addition to these contractual rights, KCS and Tex Mex have been invited to
join the Spring, Texas, dispatching center that UP and BNSF jointly established in

March 1998 to provide coordinated dispatching of the Houston-area lines over which

¥ For example, the trackage rights agreement expressly states that Tex Mex
trains shall be treated equally in the operation (including dispatching) of the UP lines
over which they operate (Exh. B, § 2.4), and that Tex Mex officials shall "be
admitted at any time to dispatching facilities and personnel responsible for
dispatching the Joint Trackage to review the handling of trains" (Dispatching
protocols, § 10). A copy of the UP-Tex Mex trackage rights agreement is Exhibit D
hereto.
< The Board was addressing similar protocols agreed to between UP and BNSF
with respect to BNSF’s trackage rights over UP.
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those railroads operate, which includes the UP lines over which Tex Mex operates.
Williams V.S. (Tab 1 hereto), 99 3-4.

These are the appropriate mechanisms for KCS/Tex Mex to assure itself
-- on an ongoing, real-time basis -- that UP’s dispatching of Tex Mex’s trains is non-
discriminatory. As Mr. Williams explains, moreover, Tex Mex have taken advantage
of these rights to some extent. Although they have not bothered to visit UP’s
Harriman Dispatching Center in Cmaha to review dispatching decisions carried out
there, they have recently stationed an employee in the new joint dispatching center at
Spring, Texas. Williams V.S. (Tab 1 hereto), § 4.

In addition, Tex Mex has on occasion inquired about the handling of
particular trains that experienced delays during the recent period of congestion in the
Houston/Gulf region. As Mr. Williams explains, on those occasions UP has
investigated the situation thoroughly -- while the facts were still fresh in people’s
memories -- and has reported the findings to Tex Mex. On at least one occasion,
Tex Mex has been provided with the audio tapes relating to a particular dispatching
episode. UP’s investigations have disclosed no evidence that delays to Tex Mex
trains were the result of discriminatory dispatching, as opposed to the general
congestion that has plagued all of the railroads in the Houston area. Williams V.S.
(Tab 1 hereto), 99 5-6.

Tex Mex’s ability to oversee UP’s dispatching on a real time basis and

to request (and participate in) prompt investigations of the handling of Tex Mex’s
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trains establish that massively burdensome discovery of past dispatching decisions is
inappropriate. UP should not be required to bear the extraordinary burden of
responding to KCS/Tex Mex’s request for the sole purpose of letting KCS/Tex Mex
and its lawyers attempt to dig through huge volumes of stale data about long-past
dispatching decisions that KCS/Tex Mex -- as a commercial matter -- have already
had an opportunity to review. The only conceivable purpose of such an inquiry
would be so that KCS/Tex Mex could pick out isolated, out-of-context facts to
advance their spurious theory of dispatching discrimin:iion. The Board has long
regarded this sort of burdensome fishing expedition as an improper use of the
discovery process. See, e.g., Docket No. 40411, Farmland Industries. Inc. v. Gulf

Central Pipeline Co., Decision served Jan. 6, 1993, p. 3.

Second, KCS/Tex Mex demand production of "Corridor Managers’

Reports," which KCS/Tex Mex describe as daily logs kept by corridor managers'?

reporting on train movements."Y KCS/Tex Mex assert that these documents are

r Corridor managers are the immediate supervisors of UP’s train dispatchers.
Before the consolidation of UP and SP operations, which has occurred at various
times over the past 18 months in various regions, there was no position known as a
"corridor manager" for former SP lines.

W KCS/Tex Mex also refer (p. 13) to unspecified "other memos and
correspondence with local managers, or at higher levels of the UP organization,
which talk about dispatching trains and whose trains should be brought through 2
given terminal." Because there is no self-contained set of such dociments, this
needle-in-a-haystack request would require UP to conduct a highly burdensoine
search o’ all of its files for material that would be no more relevant to the issues in
this prceceeding than the Corridor Managers’ Reports.
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"readily available for the last several months," and they explain that they want UP to
produce these reports because they "would provide revealing insights" as to UP’s
dispatching decisions. See Motion, pp. 12-13 & Watts V.5, p. 2.

Producing thzse reports, even for just the last few months, would be
very burdensome. Tex Mex’s trackage rights straddle two dispatching corriaurs. A
corridor manager’s "turnover report” is prepared twice daily for each dispatching
corridor. Such reports typically are dozens of pages long and cover the status of the
entire corridor, of which Tex Mex’s movements are a small fraction. Just the past
several months of reports would entail downloading, printing and copying several
thousand pages of records. Williams V.S. (Tab 1 hereto), § 11.

More importantly, for the reasons set forth above, producing these
documents would serve no useful purpose. As KCS/Tex Mex acknowledge, the only
reason they want these documents is to comb through them in search of unspecified
"insights" about UP’s dispatching practices. The desire to conduct this sort of fishing
expedition is manifestly an inappropriatc basis for compelling responses to
burdensome discovery requests. See, e.g., Docket No. 40411, Farmland Industries

Inc. v. Gulf Central Pipeline Co., Decision served Jan. 6, 1993, p. 3. And it is

particularly inappropriate here where KCS/Tex Mex have had ample opportunities to
oversee UP’s dispatching on a real-time basis, and thus garner all the "insights” they
wish concerning how that dispatching is carried out in practice. See pages 12-13,

supra.




Request No. 2:

KCS/Tex Mex describe the subset of documents that they seck by this
request as all "policy statements, directives, procedures and memos that mention
dispatching" pertaining to the question whether UP dispatches Tex Mex trains in a
non-discriminatory manner. Motion at 11. KCS/Tex Mex take issue with UP’s
production of documents of this nature because, they argue, UP has only produced
documents reflecting UP’s policy of dispatching Tex Mex’s trains in a non-
discriminatory manner, and has thus only produced documents that

support UP’s position. Id.

KCS/Tex Mex have misconstrued UP’s response to this request.'?

UP has produced all of the documents of which it is aware that describe UP’s
dispatching policies and bear on the question whether (or not) the dispatching of Tex
Mex trains is non-discriminatory. KCS/Tex Mex appear to be unhappy with the facts
reflected in the documents UP has produced, but the fact is that UP does have a
policy of not discriminating against Tex Mex trains.

Accordingly, UP has produced the documents responsive to this request

that KCS/Tex Mex purport to seek in their motion to compel.

2 They have also miscoastrued their own request, which explicitly asked only
for documents supporting UP’s position, i.e., those "that UP contends prove that KCS
and Tex Mex have not received adverse, discriminatory treatment in dispatching of
their trains." See Motion at 6 (quoting Request No. 2). In any event, as explained in
the text, UP believes it has provided a reasonable response to the request even as it is
framed in KCS/Tex Mex’s motion.




Requests Nos. 3-4:

KCS/Tex Mex group these two requests together, and UP will
accordingly address them in that marner. KCS/Tex Mex explain that they seek
documents refle:ting positions taken by UP outside the Houston/Gulf region --
indeed, anywhere on its system -- regarding the need for "neutral dispatching."
KCS/Tex Mex contend that there is a nexus between this request and the present
proceeding because the documents they seek would supposedly demonstrate the
nature of UP’s views concerning "neutral dispatching” when the "shoe is on the other
foot," and UP’s trains operate over other railroads. See Motion, pp. 14-15.

KCS/Tex Mex do not even begin to address the significant burden that
would be entailed in searching UP’s files for any correspondence that might state
UP’s position regarding the desirability of non-discriminatory dispatching. Although
KCS/Tex Mex’s Motion (p. 15, & Watts V.5, p. 1) identifies three locations in
particular -- Chicago, St. Louis and Memphis -- their requests demand a wide-scale
search for any correspondence concerning any and all of the hundreds of locations
throughout the West where UP operates over the lines (or uses the reciprocal
switching services) of another carrier. These requests thus reflect ancther unduly
burdensome fishing expedition. See UP Motion for Protective Order (Exh. A hereto),
p. 11, & Tholen V.S., pp. 10-11.

Moreover, undertaking the burden of complying with these requests

would be pointless. KCS/Tex Mex concede that they have in mind documents
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concerning locations on UP’s system far afield from the Houston/Gulf region, where
the track configuration, ownership and operating conditions are inherently dissimilar
to the situation in Houston, and where the service UP provides has nothing to do
with the Houston/Gulf Coast service at issue this proceeding. The only thing that all
of these locations have in common is the applicability of the general principle -- to

which UP would stipulate -- that the dispatching of the trains of a tenant railroad

(whether the tenant is UP or any other carrier) should be carried ort in a neutral and
non-discriminatory manner. As set forth above (at page 12), UP’s trackage rights
agreement with Tex Mex expressly provides that UP will dispatch Tex Mex’s trains
in precisely this manner (see also Exh. D hereto), just as UP expects its trains to
receive non-discriminatory treatment when they operate on the lines of other
railroads.

In seeking to compel a response to these requests, KCS/Tex Mex
appear to have confused the concept of neutral, non-discriminatory dispatching --
which UP favors -- with the position that KCS/Tex Mex are taking in this proceeding
that dispatching must be carried out by a third party other than the owner of the

railroad lines over which Tex .x operates. For example, KCS/Tex Max’s

contention (p. 13) that a recent request by UP for "neutral dispatching" of its trains
that operate over the lines of other carriers in Chicago is "relevant" to KCS/Tex
Mex’s request for "such neutral treatment in Houston" is at odds with the facts. The

UP request that KCS/Tex Mex describe did not involve a request that the owner of
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trackage used by UP cede the dispatching function to a third party. Instead, UP
merely requested that the owner formally agree -- in the form ot dispatching
protocol agreement akin to that already in place beiween UP and Tex Mex -- that UP
trains would be entitled to "equal access and priority."'¥

Because KCS/Tex Mex's requests seek to impose a significant burden

on UP without achieving any productive purpose, UP should not be required to

undertake the burden of responding to them.

- Since KCS/Tex Mex evidently have somehow secured access to these specific
documents relating to Chicago, which were produced with a Highly Confidential
designation by the applicants in the pending CSX/NS/Conrail merger proceeding,
there is no need for UP to produce them.
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CONCLUSION

For the foregoing reasons, KCS/Tex Mex’s Motion to Compel should

be denied.

Respectfully submitted,

JAMES V. DOLAN

PAUL A. CONLEY, JR.
LAWRENCE E. WZOREK
Law Department

Union Pacific Railroad Company
1416 Dodge Street
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(402) 271-5000
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VERIFIED STATEMENT
OF

THOM WILLIAMS

1. My name is Thom Williams. I am employed by the Union
Pacific Railroad Company ("UP") as General Director, Trackage Rights Operations, at
UP’s Harriman Dispatching Center in Omaha, Nebraska. I have been employed in
the railroad industry for 32 years. 1 have spent 13 years as a train dispatcher and 12
years managing five different SP train dispatching centers. I have been directly
involved in the use of SP’s Digicon system since its installation, and I use that
system daily in my current position.

7 3 As General Director, Trackage Rights Operations, I serve as

liaison between UP and Tex Mex with respect to Tex Mex’s trackage rights

operations over UP’s lines in Texas. During the early period of Tex Mex's trackage

rights operations, I was in almost daily contact with Tex Mex about their planned
train operations, so that UP could make appropriate plans to accommodate Tex Mex’s
trains on the congested trackage over which they operate. (With experience, it has
become possible for those routine contacts to be made directly between Tex Mex and
UP’s corridor managers and other dispatching personnel.) In addition, I am also the
principal point of contact for inquiries by Tex Mex about the handling of its trains by
UP’s dispatchers.

. 5 UP does not discriminate against Tex Mex’s trains. UP’s

trackage rights agreement with Tex Mex embodies UP’s policy of dispatching UP




B

and Tex Mex trains in an equal and nondiscriminatory manner. That agreement
contains detailed "Dispatching Protocols" that assure that that policy is adhered to.
Tex Mex has extensive rights to review (and challenge, if necessary) UP’s
dispatching decisions.

4. For example, Tex Mex is entitled to access to UP’s dispatching
facilities and personnel to oversee UP’s dispatching of Tex Mex’s trains. At the
Harriman Center, where UP has carried out most of the dispatching of the UP lines
over which Tex Mex operates, Tex Mex has not exercised this right. I am unaware
of any occasion on which Pat Watts or any other Tex Mex representative visited the
Harriman Center to oversee UP’s dispatching of Tex Mex trains. (Those dispatching
functions have recently been transferred to Spring, Texas, where UP and BNSF have
established a joint dispatching center to improve service by permitting greater
coordination in the dispatching of Houston-area lines. I understand that Tex Mex has
decided to accept UP’s invitation to station an employee in that dispatching facility,
but has declined to join the center and participate in UP and BNSF’s efforts to
improve dispatching coordination in the region.)

5 During UP’s recent service difficulties in the Houston/Gulf
region, congestion in the region was at times quite severe, causing significant delays
to the trains of all railroads in the area, including UP, BNSF and Tex Mex. Delays
to Tex Mex trains on several occasions prompted inquiries from Tex Mex, typically

by Pat Watts, about the treatment of Tex Mex trains by UP dispatchers.
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6. On each of the occasions when Tex Mex has asked me to

investigate whether delays to Tex Mex trains were caused by improper (or

discriminatory) dispatching decisions, I have conducted a thorough investigation,
taking advantage of all available information about the dispatching episode in
question, including a review of applicable dispatching tapes and the recollections of
dispatching personnel involved. As I have reported to Tex Mex, on none of those
occasions has there been any evidence of discriminatory dispatching. On one
occasion, I supplied Tex Mex with a tape of voice recordings reflecting the
dispatching at issue; on another, at Tex Mex’s specific request, I supplied Tex Mex
with a transcript of those audio tapes.

v Attempting to understand all of the factors bearing on the
exercise of dispatching judgeinent in a given situation is inherently difficult even
when an investigation is made in the immediate aftermath of a dispatching decision.
Achieving such an understanding weeks or months after the fact is impossible, even
with a thorough review of available computer records and voice tapes. That is
because those records simply do not reflect all of the factors that bear on the exercise
of dispatching judgment.

8. KCS/Tex Mex also misunderstand the burden that would be
involved in re-playing Digicon tapes. Although it is reasonably easy to re-play a
specific portion of the Digicon records within a few days of their creation, that is not

what KCS/Tex Mex envision. Instead, they propose an across-the-board review of all
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of UP’s Digicon tapes since June 1, 1997. Even if such a review werc limited tc a
few weeks of tapes, it would involve an incredibly burdensome and time-consuming
process.

9. The Digicon system is capable of maintaining only about four-
to-six weeks of dispatching history in active files. Even for this recent period (which
is only a small fraction of the time period of KCS/Tex Mex’s demand), re-playing
the tapes covering the dispatching of the lines over which Tex Mex operates, which
cover four separate dispatching districts, for just a single day would itself require
approximately one full day. This review would have to occur at UP’s Harriman
Dispatching Center in Omaha, where the associated audio tapes reside, and would
require that UP devote a Digicon terminal and a trained Digicon operator on a full
time basis. Reviewing tapes covering several weeks of dispatching decisions would
itself require several weeks to complete. Even if KCS/Tex Mex reimbursed UP for
the considerable expense associated with this effort, UP simply does not have
manpower or Digicon workstations to spare to carry out this task without interfering
with its operations and adversely aliccting its ongoing service recovery efforts. All
of UP’s trained Digicon operators and Digicon workstations are in full-time use to
handle the real-world dispatching of trains on UP’s lines, and could not be devoted to
the "re-play” effort KCS/Tex Mex demand without interfering with those vital

functions.
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10.  With regard to Digicon tapes reflecting dispatching that took
place more than four weeks ago, the burdens would be even more extraordinary.
Tapes for this period are archived and would have to be downloaded from UP

facilities in Denver and reloaded onto the Digicon system, demanding considerable

data processing effort. Because it is not possible to download tapes covering specific

dispatching districts, tapes covering the entire SP system would have to be
downloaded. In order to make room for these tapes on the Digicon system, it would
be necessary to remove active tapes from the system. However, for accounting and
other important operating purposes, UP cannot remove most of the active tapes from
the system. Therefore, at most one week of tapes could be downloaded at any one
time. The process of reviewing a single week of archived tape would be incredibly
burdensome and time-consuming all by itself. Attempting to review dozens of
weeks, which KCS/Tex Mex demand. would likely take a full year. Again, even
were KCS/Tex Mex to reimburse UP for the expense of carrying out this process,
acceding to KCS/Tex Mex’s demands would deprive UP of skilled manpower that it
does not have to spare.

11.  KCS/Tex Mex’s request for Corridor Managers’ reports would
also impose significant burdens on UP. Such reports are prepared twice daily for the
«wo UP corridors in which Tex Mex’s trains operate. Those repoits are quite
voluminous, and only small portions of them have anything to do with Tex Mex

(although there would be no easy way to segregate thc Tex Mex information).
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Producing these reports just for the past several months would entail the

downloading, printing and copying of many thousand pages of text. It is particularly

inappropriate to require UP to suffer this burden given that these documents would
not shed light on the reasons for the dispatching decisions made by UP’s dispatcher

respecting the handling of Tex Mex’s trains in any particular situation.




VERIFICATION
I, Thom Williams, declare under penalty of perjury that the foregoing is

true and correct, and that [ am qualified and authorized to file this statement.

wa

Thom Williams
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC _
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT PROCEEDING

MOTION FOR PROTECTIVE ORDER
Applicants UPC, UPRR and SPRY hereby move for a

protective order pursuant to 49 U.S.C. § 1114.21(c) (1). This
motion is necessary because Kansas City Southérn Railway
Company ("KCS") and Texas Mexican Railway Company ("Tex Mex")
have served UPRR with a number of very broad requests for
documents relating to UPRR dispatching and reciprocal
switching in general and UPRR Houston-area dispatching in

particular (Exhibit A hereto). A protective order is
necessary to bar this unjustified discovery, which even
KCS/Tex Mex effectively admit is no more than a fishing

expedition. The KCS/Tex Mex discovery is not proper under the

¥ Acronyms used herein are the same as those in Appendix B
of Decision No. 44 in Finance Docket No. 32760, served Aug.

12, 1996. The following original Applicants have been merged
with UPRR: MPRR (on January 1, 1997); DRGW and SPCSL (on June

30, 1997); SSW (on September 30, 1997); and SPT (on February
1, 199%).




Board’s Oversight decisions and would subject Applicants to
great and unjustified burden and expense.
I. BACKGROUND

Despite the Surfa—~e Transportation Board’'s repeated
admonitions that Western railroads stop bickering among
themselves and instead work together to solve Houston-area
congestion problems, KCS/Tex Mex have hewn to an adversarial
course. KCS/Tex Mex held to that course when, on February 12,
1998, they filed a Joint Petition -- supported by no evidenge
-- demanding the imposition of additional merger conditions.
They filed the Joint Petition in the face of overwhelming
evidence -- and the Board’s conclusion -- both that the merger
has not resulted in competitive harm and that the KCS/Tex Mex
proposals would be counterproductive to service recovery
efforts. See, e.g., Applicants’ Opposition to KCS/Tex Mex
Petition for Imposition of Additional Conditions, Mar. 2,
1998, pp. 2-5; Reply of BNSF in Opposition to KCS/Tex Mex
Petition for Additional Remedial Conditions, Mar. 4, 1998, PP.
2-4,

In their opposition to the KCS/Tex Mex Joint
Petition, Applicants stressed that :hey were eager to work
with KCS/Tex Mex to address Houston/Gulf Coast service issues.
In particular, Applicants explained tlat they had reached an

agreement with BNSF to establish a regional dispatching center

for Houston-area and Houston-New Orleans trackage, and that




KCS and Tex Mex had been invited to participate iu the new
dispatching center. Applicants also explained that they were
interested in working with KCS/Tex Mex on a voluntary basis as
to certain other aspects of the proposals contained in the
Joint Petition.

It is therefore rather surprising that, instead of

withdrawing their ill-advised Joint Petition, KCS/Tex Mex have

pressed forward in an adversarial posture by serving UPRR with
a series of document production requests. It is even more
surprising that, in explaining the "rationale" for their
discovery requests, KCS/Tex Mex say they are seeking to
unearth evidence of discriminatory dispatching.

KCS/Tex Mex’'s decision to search for support for
discriminatory dispatching claims through document discovery
is surprising for four reasons. First, for several months,
KCS/Tex Mex have had the opportunity to see for themselves
whether any discriminatory dispatching has been occurring.‘ In
the Board’s Supplemental Order No. 1 to Service Order No.
1518, served Dec. 4, 1997, p. 5, the Roard responded to
concerns about UP/SP’s ability to favor its own traffic in
dispatching operations by directing UP/SP "to permit
representatives of BNSF and Tex Mex full access to UP/SP’s
Spring, Texas, dispatching facility as neutral observers."
KCS/Tex Mex did not take advantage of this opportunity until’

earlier this month, when Tex Mex placed an observer in UP/SP’s




existing Spring facility. There is no juqtification for
allowing KCS/Tex Mex to resort to burdensome document
discovery to examine UP/SP dispatching practices when a less
burdensome and, as discussed below, the only realistic,
alternative for monitoring dispatching has long been
available.

Second, the Board has recently addressed allegations
of discriminatory dispatching by UP/SP. 1In the Board’s
decision served February 25, 1998 in Service Order No. 1518 -
and Ex Parte No. 573, p. 3 n.4, the Board stated: "We have
not seen any evidence of preferential dispatching decisions
adverse to carriers such as Tex Mex." KCS/Tex Mex have never,
at least until now, suggested that the Board’s conclusion was
wrong. :

Third, as mentioned above, UP/SP has repeatedly
invited both KCS and Tex Mex to participate in the new
consolidated regional dispatching center for Houston and Gulf
Coast lines, where they will be able to assure themselves that
no discriminatory dispatching is occurring. UP/SP has met
with KCS/Tex Mex and has shown them the space in the new
dispatching center that has been set aside for their use. But
neither KCS nor Tex Mex has yet accepted UP/SP’s invitation.
Moreover, as discussed above, KCS/Tex Mex have not, until
recently, taken advantage of their opportunity to place an

observer in UP/SP’s dispatching center to assist UP/SP in




coordinating dispatching with KCS/Tex Mex. And since last
year, KCS/Tex Mex have had the opportunity to join in the
twice-daily conference calls with UP/SP, BNSF and PTRA to
discuss traffic flow to and from the Houston area, but they
have participated only intermittently. Apparently, KCS/Tex -
Mex do not agree that participation in a cooperative process
is preferable to adversarial posturing.

Finally, KCS/Tex Mex as much as admit that their
discovery requests are nothing more than a fishing expedition.
In an "introduction" section of their document request filing
written in an attempt to justify the requests (pp. 1-2),
KCS/Tex Mex acknowledge the Board’s February 25 conclusion
that discrimination has not occurred, and they offer not a
shred of evidence to justify the discovery they now seek.

II. A PROTECTIVE ORDER SHOULD BE GRANTED
A. KCS/Tex Mex Has No Right to Conduct Discovery

KCS/Tex Mex have served their discovery requests in
the Board’s UP/SP Oversight docket, but those requests are
clearly inappropriate in light of the Board’s Oversight
Decision No. 10, served Oct. 27, 1997. In that decision, the
Board made clear that it would conduct annual oversight
proceedings, and that "parties seeking immediate, merger-
related relief should use (the Board’s] ordinary formal
complaint or declaratory order procedures." Decision No. 10,

p. 18. The Board then indicated that it would commence its




second annual oversight proceeding on August 14, 1998. As
there is no oversight proceeding presently pending, and as
KCS/Tex Mex have not filed a formal éomplaint or a declaratory
order petition, the KCS/Tex Mex document requests are clearly
inappropriate. See 49 C.F.R. § 1114.21(a) (parties "may
obtain discovery . . . which is relevant to the subject matter
involved in a proceeding") (emphasis added). Furthermore, as
explained in Applicants’ opposition to the KCS/Tex Mex Joint
Petition, KCS/Tex Mex have provided absolutely no basis for -
the commencement of a proceeding of any kind.

Even if it were appropriate for KCS/Tex Mex to seek
Board action in the UP/SP Oversight docket, the Board has
never indicated that parties may conduct any discovery in
oversight proceedings. Applicants provided appropriate
discovery voluntarily in the first proceeding, but the Board
rejected arguments by KCS and others for full-blown formal
discovery: "There is no reason tc open this proceeding for
formal discovery procedures as some parties suggested.
Formal discovery procedures would . . . complicate this
oversight process unnecessarily." Decision No. 10, p. 10.
The Board then limited Applicants’ and BNSF’'s obligation in
the future annual Oversigh: proceedings to the provision of
traffic data. Id. It thus follows a fortiori that no
discovery is proper here. Allowing -the oversight process to

open the door to wide-ranging discovery would run counter to




Chairman Morgan’s view that the oversight process be "one that
is not unduly burdensome." Oversight Decision No. i, P. 9.

B. KCS/Tex Mex's Discovery Is An Impermissible Fishing
Expedition for Irrelevant Material, and Would Impose

A protective order is warranted not only because
KCS/Tex Mex’s discovery requests are proredurally
inappropriate, but also because KCS/Tex Mex have provided no
basis for their requests and because the requests are

extremely burdensome.

s A8 The Discovery Regquests Are a Fishing Expedition

The Board has repeatedly rejected discovery requests

that amount to nothing more than fishing expeditions. gSee,

£.d., Docket No. 40411, Farmland Industries, Inc. v. Gulf
Central Pipeline Co., Decision served Jan. 6, 1993, p. 3;

Docket No. 38676, Changes in Routing Provision -- Conrajl --

July, 1981, Decision served Mar. 21, 1988, p. 5. Here,

KCS/Tex Mex as much as admit that this is their purpose.
KCS/Tex Mex have provided no basis for the discovery
they seek. Despite the fact that more than a year and a half
has passed since the UP/SP rerger, and despite being granted
Board-ordered access to UP/SP dispatching operations and
having observed those operations on occasion, KCS/Tex Mex have
not pointed to a single incident that they claim demonstrates
discrimination. KCS/Tex Mex have not pointed to any evidence

that KCS/Tex Mex trains have suffered greater delays as a




result of Houston-area service problems than UP/SP trains. In
fact, in their discovery :equest, KCS/Tex Mex even acknowledge
without challenge (p. 2) the Board’s statement that it has
"not seen any evidence of preferential dispatching decisions
adverse to carriers such as Tex Mex."

The only justification that KCS/Tex Mex give for
their discovery requests is that "because neither Tex Mex nor
KCS have in their possession records relevant to UP’s past and
present dispatching practices, it is necessary to seek this
information from UP" (p. 2). KCS/Tex Mex cannot point to
anything that they expect to find as a result of their
discovery requests -- they simply want to conduct an open-
ended search of massive records. This is the very definition
of an impermissible fishing expedition.

It is in fact not surprising that KCS/Tex Mex cannot
point to any examples of discrimination. As the attached
verified statement of Dennis D. Tholen, UPRR’s Assistant Vice
President in charge of the Harriman Dispatching Center,
explains, UP/SP has issued formal instructions to its
dispatchers to dispatch Tex Mex trains in a nondiscriminatory
manner. Tholen V.S., p. 2. In the Houston area, UP/SP trains
have been delayed as much as, if not more than, KCS/Tex Mex

trains, because the problem is congestion, not discrimination.

id.




2. The Discovery Requests Are Unduly Burdensome

As Mr. Tholen explains in his verified statement,
compliance with KCS/Tex Mex'’'s extremely broad discovery
requests would impose extraordinary burdens on UPRR, and would
seriously interfere with UPRR’s ongoing service recovery
efforts. The document requests are of tremendous breadth,
encompassing (a) every computerized or paper record relating
in any way to the dispatching of the thousands of UPRR, Tex
Mex and BNSF trains that passed throuc" the Houston ar=a
during a span of almcst nine months; (b) every document
relating to any instance in wnick UPRk did not dispatch its
own trains at any location, but wished to do so using a
"neutral" dispatcher or a dispatcher selected by UPRR and
other carriers; and (c) every document relating to any
instance in which UPRR expressed a desire to perform
reciprocal switching for itself or by a carrier other than an
existing switching carrier. Finally, KCS/Tex Mex literally
ask UPRR to prove a negative as to discrimination by producing
"all documents" that "prove that KCS and Tex Mex have not
received adverse, discriminatory treatment."

The burden of actually producing the requested
documents would be overwhelming. As Mr. Tholen explains (p.
1), responding to KCS/Tex Mex’'s document requests would
require UP?/SP to devote thousands of hours of programming and

staff time to searching filecs, computer databases and




communications systems in order to find and review almost
every document pertaining to UP/SP, BNSF or Tex Mex operations
in Houston over a nine-month period. UP/SP does not have the
resources t comply with these requests without diverting the
energies of personnel directly involved in service recovery
efforts (and in UP’'s efforts to deal with Year 2000 issues).
1d.

To produce the computerized information responsive
to KCS/Tex Mex's first request alone would take several
montiis. The UC and SP dispatching systems record millions of -
items of information every day about train operations in the
Houston area. Id., p. 4. Producing these basic dispatching
records would be extremely expensive and burdensome and would
take several months of programming work. e P 9 3D
addition, the KCS/Tex Mex requests would also require UP/SP to
produce train sheets, which are stored in UP/SP’s mainframe
computer. Production of these documents would require an
estimated 150 days of programming time and possibly twice that
much time. Id., p. 6. Information that would probably be
responsive to the KCS/Tex Mex is also contained in UP/SP’s
Transportation Control System and other UP/SP databases.
Again, UP/SP would have to engage in an intensive programming
effort to extract such data for the Houston area. 1d., p. 9.

Mr. Tholen’s verified statement explains why

responding to KCS/Tex Mex’'s second request would also be
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unduly burdensome, bagden. In order to respond to this
request, UP/SP would be required to locate all documents that
reflect congestion on UP/SP’s Houston-area lines since last
spring, since congestion, not discrimination, is the cause of
Tex Mex delays. Id., p. 10. Searching for all suck documents
would require weeks of labor. The search would have to
incluce virtually every operating, marketing, information
service and legal office in the UP/SP headquarters building in
Omaha, as well as numerous field offices across the system,
since all of them are likely to have documents relating to
Houston-area congestion. Id.

Finally, as Mr. Tholen explains (p.'ll), responding
to KCS/Tex Mex’s third and fourth document requests would be
unduly burdensome because UP/SP operates over other railroads
on hundreds of track segments, and reciprocal switching
arrangements exist in many locations, UP/SP would be forced to
review all of its joint facility files, as well as the files
of personnel who deal with other railroads. In addition, the
KCS/Tex Mex requests ask UP/SP to search dispatching records
in order to respond to these requests, which would expand the
necessary search exponentially. Id.

. The Burden of Production Would Vastly Outweigh
Any Benefit KCS/Tex Mex Could Hope To Gain From
Discovery

Even if UP/SP were able to produce all of the

dispatching records encompassed by the KCS/Tex Mex requests,




this would only be the beginning of KCS/Tex Mex’s quixotic
search for evidence of discrimination. 1In the first place, as
Mr. Tholen explains in his verified statement (pp. 5-6), it
would take KCS/Tex Mex months to study and analyze not only
the dispatching data, but also the daily operating conditions
on all the dispatched territories. Moreover, even "with
complete records of every dispatching decision made by every
dispatcher, KCS/Tex Mex would not be able to uﬁderstand why
the dispatcher made any decision. Most of the information
that flows continually to a dispatcher arrives by radio or
telephone, or through a verbal communication with a supervisor
and is not recorded." Id., p. S.

As UP has explained before in responding to
unfounded allegations of discrimination that were made, and
ultimately withdrawn, by SP in 1993-94, dispatching is a
complex, difficult process that requires dispatchers to make
judgment calls to balance competing factors. Although
railroaders commonly believe that dispatchers mishandle their
trains, and although there is a natural tendency to recast
day-to-day dissatisfactiones with a competitor’s dispatching
decisions as "discrimination," investigation virtually always
shows that suspicions of discrimination are unfounded.
Moreover, while it is sometimes possible tc show immediateliy
after the fact whether a complaint about dispatching has

merit, no one can reasonably hope to sort out the pros and




cons of dispatching decisions made days, weeks or months

earlier. gSee Finance Docket No. 32133, Union Pacific Corp..

hj North W Holdi - Chi Nort!}
Western Transportation Co., UP’s Reply to SP Allegations of
"Service Discrimination" (UP/CNW-93), Mar. 30, 1994, pp. 18-
26.

Here, KCS/Tex Mex already have a far better
alternative than a lengthy legal battle that will be
extraordinarily burdensome for everyocne involved and will
ultimately prove utterly fruitless. UP/SP and BNSF have
invited KCS and Tex Mex to participate in the regional
dispatching center that will coordinate Houston-area train
operations. This is a real solution. KCS/Tex Mex’s tactics
of failing to participate and then hoping to find some basis
for “hrowing stones should not be countenanced. KCS/Tex Mex
have shown no basis for the extraordinarily burdensome
discovery they seek, and the Board should not allow it to

proceed.
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VERIFIED §TATEMENT
of
DENNIS D. THOLEN

My name is Dennis D. Tholen. I am Assistant Vice
President in charge of Union Pacific’s Harriman Dispatching
Center in Omaha, Nebraska. I am providing this verified
statement in support of UP’s Motion for Protective Order
(UP/SP-334) submitted on March 25, 1998 in Finance Docket No.
32760 (Sub-No. 21).

I have reviewed the document requests submitted by
Kansas City Southern Railway Company ("KCS") and Texas Mexiéan
Railway Company ("Tex Mex"). I am generally familiar with thé
types of documents and records that would be responsive
to these requests and with the expense and burden of finding
and producing those documents and recorcs. The KCS/Tex Mex
document requests would require UP to devote thousands of
hours of programming and staff time to searching files,
computer databases and communications systems in order to find
and review almost every document pertaining to UP, BNSF or Tex
Mex operations in the Houston area over a nine-month period.
The documents would include massive volumes of dispatching
records, which would take KCS/Tex Mex months to evaluate. UP
does not have the resources to comply with these requests,
without diverting thz energies of personnel directly involved
in our service recovery efforts and in bringing us into

compliance with Year 2000 information services requirements.




KCS/Tex Mex Requests Nos. 1 andAz, either separately
or together, effectively demand every computer record,
document or communication that relates to the operation of any
of the thousands of UP, BNSF and Tex Mex trains that passed
through an undefined "Houston area" during a span of almost
nine months. ReJuest No. 1 asks for every document relating
in any way to the dispatching of every such tr;in. Request
No. 2 asks for every document that shows we did not
discriminate against Tex Mex in dispatching its trains. UP-
has issued formal instructions to its dispatchers to treat Tex
Mex trains like UP trains of the same class, but in order to
demonstrate the absence of discrimination, one would have to
examine the full range of documents and records reflecting how
UP operated its own trains, as well as those of other
railroads, and all documents reflecting congestion in the
Houston area. Congestion is the cause of Tex Mex delays.
REQUESTS NO. 1 AND 2

Rispatching Records

Most UP, BNSF and Tex Mex trains on UP lines in the
Houston area are controlled by two large dispatching
operations, which were combined during 1997. UP’s dispatching
operation is based at the Harriman Dispatching Center ("HDC")
in Omaha and relies primarily on the Union Switch and Signal
Computer-Assisted Dispatch ("CAD") and related systems. SP’s

dispatching office was located in Denver but was moved to HDC,




where it remains a separate operation relying on SP’s Digital
Concepts ("DigiCon") system.

In November 1997, UP and BNSF assumed joint
responsibility for dispatching HB&T lines in Houston. These
lines are dispatched using the DigiCon system from a newly
establisied Houston Control Center. Earlier this month, BNSF
and UP expanded the Houston Control Center and began
dispatching their joint line between Houston and New Orleans,
as well as the HB&T trackage and a portion of PTRA. UP and
BNSF have invited Tex Mex and KCS to join this dispatching
center.

UP dispatchers control UP’s Brownsville Subdivision
south of Algoa, Texas; the Beaumont Subdivision from Gulf
Coast Junction in Houston past Settegast Yard toward Beaumont;
UP’s Palestine Subdivision from Settegast Yard to Spring and
on toward Longview, Texas; UP's Baytown Branch and other
branches; UP’s Fort Worth Subdivision from Spring toward Waco;
UP’s Houston Subdivision through Houston to Galveston; and,
until it was closed during 1997, UP’s Houston Subdivisicn
toward Smithville. SP dispatchers control the SP Houston
Terminals Subdivision within Houston (now controlled by the
UP/BNSF Houston Control Center), including the line to Strang
Yard; SP’'s Hearne Subdivision between Houston and Hearne,
Texas; SP’'zs Lafayette Subdivision toward Lafayette and New

Orleans; SP’s Glidden Subdivision to Flatonia; SP’'s Victoria




Subdivision toward Placedo; SP’s Lufkin Subdivision toward
Shreveport and various branches in the Houston area.

To evaluate UP dispatching.decisions, KCS/Tex Mex
would have to study the daily operating conditions on all
these dispatching territories. To dispatch trains on the
segments BNSF and Tex Mex trains use -- the Beaumont
Subdivision, the Lafayette Subdivision, the Glidden
Subdivision, the Victoria Subdivision, the Brownsville
Subdivision, the Houston Terminals Subdivision and the HB&T_
trackage -- dispatchers must take into account trains, events
and conditions on the other lines in the area. UP dispatchers
on the Beaumont Subdivision must also consider conditions on
the KCS line east of Beaumont -- which forms part of a through
route with the Beaumont Subdivision -- just as KCS dispatchers
controlling the KCS line east of Beaumont must consider
conditions in the Beaumont area and on the connecting UP line.

The UP and SP dispatching systems record millions of
items of data every day abcut train cperations on UP. On
lines with Centralized Traffic Control, every time a route is
cleared for a train, a switch is opered or closed, or a train
or switch engine moves past a contrecl point, the event is
recorded. This produces voluminous computer records of
operations over each line segment. These records fall within
the KCS/Tex Mex discovery requests for computer records that

reflect the dispatching of trains of che three railroads.




KCS/Tex Mex cannot recreate a dispatching event without
studying all of this data.

Even with complete records of every dispatching
decision made by every dispatcher, KCS/Tex Mex would not be
able to understand why the dispatcher made any decision. Most
of the information that flows continually to a dispztcher
arrives by radio or telephone, or through a verbal
communication with a supervisor and is not recorded. For
example, KCS/Tex Mex might find an instance in which a UP
train and a Tex Mex train were held at Tower 86 for a
lower-priority BNSF train, but they will never know that the
trains were held because the BNSF crew had only 25 minutes to
reach South Yard before running out of time under the Hours of
Service Law, or that the physical limitations of the plant
precluded any other course of action. Computerized
dispatching records do not contain information about
mechanical defects, crew transport problems, yard conditions,
signal failures and other events that determine and explain
dispatching decisions.

Producing the basic dispatching records would be
extremely expensive and burdensome and would take months of
programming work. Studying them would take KCS/Tex Mex much
longer than that. 1In the UP CAD system, dispatching records
can be retrieved only for an individual control point -- a

switch, a signal, a segment of track -- of which there could




be hundreds in the Houston area, depending on how it is
defined. To obtain information about events at a control
point requires special programming. I estimate that a skilled
programmer could extract one month of data for several control
points in a day of work. Extracting data for all the control
points for the Houston area since June 1, 1997 would take
several months. Someone would then need to evaluate the data,
which is highly disjointed. Based on my experience, this
would be an almost impossible task on the scale of the KCS/Tex
Mex inquiry. And there would be additional data for track
warrant territory, such as UP’s line between Houston and
Galveston. We would need to assign a programmer to download
track warrants and then perform a "re-dispatch" of the defined
territory, all of which would take months to complete.

The KCS/Tex Mex document requests also would require
us to produce train sheets, which are stored in UP’'s mainframe
computer. This, again, would require special programming. I
estimate that a skilled programmer would spend not less than
three and up to five days to obtain the train sheets for all
trains that ran on one UP subdivision during one month. Thus,
to obtain train sheets for the UP territories in the Houston
area would require not less than 150 days of programming time
and possibly almost twice that much time. This is the time

required merely to download the data, not to evaluate it.




The SP DigiCon system would present a lesser
challenge. DigiCon h-s "replay" capabilit&, which allows it
to replay in real or accelerated time all the actions
a dispatcher takes and all the movements over the dispatcher’s
territory. It does not explain why she or he made a decision,
only what happened. The replays for the entire SP dispatching
system are recorded on tape, with five to eight days of
systemwide activity on a tape. The tapes would have to be
loaded overnight by a programmer in Denver. However, we do.
not have the ability to segregate the territories KCS/Tex Mex.
would want to inspect from the rest of rhe system. We
therefore would be required to have someone accompany the
KCS/Tex Mex reviewer to identify the relevant pqrtions 2f the
tapes and to prevent improper access to other information.

The DigiCon system can also be used to generate
train sheet records. These records produce various data
reflective of the operation of an individual train and are not
integrated to produce a record of all train activities on a
particular track segment. Such an effort would require
considerable computer programming and dispatching expertise
and would take months to complete.

KCS/Tex Mex may be interested in the handling of
trains on SP’s Houston Terminals Subdivision and on the HB&T
in Houston, but in those territories the computerized

dispatching records are the least informative. 1In many




instances, the computer records do not show the identities of
the trains. Yard and switch engine movements generally are
not identified. In the busy Houston terminal, dispatchers try
to move any train they can at every opportunity, regardless
who owns it.

UP also maintains additional disgatching documents
in computerized form. Zach Region Director and Corridor
Manager provides a turnover to his or her successor. The
turnovers are often, but not always, preserved in UP's
computer records. We would have to perform a monumeatal
manual effort to extrzci from each day’s records the turnovers
for specific territories. This would be an extremely time-
consumning, cumbersome task because the researcher would have
to look at each message which is simply constructed of free
form text and make a visual determination concerning i.s
pertinence to Houston-area dispatching.

Our Transportation Control System ("TCS") computer
system also cortains comprehensive information on UP train
movement records that may possibly be responsive to the
KCS/Tex Mex requests, because it contains records thal reflect
the movement of UP trains in the Hcuston area. Currentl, this
information is incomplete because it does r.ot contair
information about all trains dispatched in tre 5P DigiCon
system. It would be unrealistic to attempt to utilize this

information in its present form. TCS time seguence reporting
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edits also prohibit the data from being suppiemented with
information from another system after theAtrain has reached
its destination point. TCS also contains data bases that
track UP operatiuns on all corridors of the system. These are
voluminous data bases, and «ll of the information in the
databases is historical and does not support replay
capabilities. We would have to perform expensive special
programming not only to provide the replay capability but also
to extract the segments containing Houston-area information.
UP does not have excess computer programming
personnel o do all of this work. It could not supply the
necessary personnel to assume these monumental tasks without
causing a severe negative impact on our ability to operate our
railroad. This type of research and programming effort also
would jeopardize Union Pacific’s efforts to prepare and
resolve its information systems Year 2000 challenges.
Recreating dispatching decisions as KCS/Tex Mex are
attempting here wereks and months later is virtually
impossible. Too many of the reasons are not recorded, and no
one can remember them. Dispatching should be monitored and
supervised on a current basis. K7S and Tex Mex are welcome to
join us in the Houston Control center, which will confirm that

we are handling Tex Mex trains fairly.
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Because congestion, not discrimination, caused
delays to Tex Mex trains in the Houston area, in order to
respond fully to Request No. 2, we would have to locate all
documents that reflect congestion on UP’s Houston-area lines
since last spring. Searching for all such documents would, of
course, be an enormous undertaking and would require weeks of
labor. Virtually every operating, marketing, information
services and legal office in the Union Pacific headquarters
building in Omaha, as well as numerous field offices across
the system, would have to .be searched, because all of them
likely have documents relating to congestion in the Houston
area. We do not have the resources to conduct such a search
without interfering with operation of the railroad.
REQUESTS NO. 3 AND 4

Reqi2st No. 3 asks for all documents reflecting a UP
desire to have trains that it operates over other railroads
controlled by dispatchers other than those of the owning
railroad. Request No. 4 asks for a.l documents reflecting a
UP desire to have reciprocal switching performed by a carrier
other than the existing switching carrier. We probably would
find documents responsive to Request No. 4, because there are
many reasons why railroads might modify reciprocal switching
arrangements. For example, railroads sometimes alternate in

performing reciprocal switching. The problem would be finding




these documents, and looking for any document that might be
responsive to Request No. 3.

UP operates over other railroads on hundreds of
track segments, and reciprocal switching arrangements exist in
so many locations that even identifying all the agreements
would be difficult. To respond to the KCS/Tex Mex requests,
UP would be forced to review joint facility files for every
one of the hundreds of trackage rights arrangements in which
it operates over another carrier, as well as the files of all
UP personnel who deal with other railroads. It would also be-
required to review correspondence with reciprocal switching
partners in every terminal and location where reciprocal
switching takes place, searching both headquarters and local
offices. These searches would require weeks of work.

The search would not end there. KCS asks us to
search dispatching records in order to respond to these
requests. This means that we would have to review every
internal memorandum, turnover and administrative message
generated by either the SP or the UP dispatching center to
ascertain whecher it might contain a passing comment of the
sort KCS/Tex Mex wants to find. Since almost every
dispatching territory involves a trackage rights or reciprocal
switching area, I believe that a searcher could spend a full

year on this task alone.




VERIFICATION

I, Dennis D. Tholen, declare under penalty of
perjury that the foregoing statement is true and correct.
Further, I certify that I am qualified and authorized to file
this statement. Executed on March 27, 1998.

Des :D%(c“,

" DENNIS D. THOLEN
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in Finance Docket No. 32760 (Sub-No. 21).
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UP/SP-336

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY --
OVERSIGHT PROCEEDING

UNION PACIFIC’S RESPONSES AN)D OBJECTIONS TO

KCS/TEX MEX’S DOCUMENT PRODUCTION REQUESTS

Union Pacific Railroad Company ("UP") hereby responds to the
"Document Production Requests Directed to UP" served by Kansas City Southern
Railway Company ("KCS") and Texas Mexican Railway Company ("Tex Mex")
(collectively, "KCS/Tex Mex") on April 8, 1998 (TM-8/KCS-8).

These responses are being provided voluntarily. UP does not agree that
parties are entitled to any discovery at this time, or to general discovery at any time

in this and future merger oversight proceedings, which are not intended as a forum to

relitigate the merger.




ol
GENERAL RESPONSES

The following general responses are made with respect to all of the
requests.

i UP has conducted a reasonable search for documents responsive
to the requests. Except as object‘ons are noted herein,” all responsive documents
shortly will be made available for inspection and copying in UP’s document
depository, which is located at the offices of Covington & Burling in Washington,
D.C. UP will be pleased to assist KCS/Tex Mex to locate particular responsive
documents to the extent that the index to the depository does not suffice for this
purpose. Copies of documents will be supplied upon payment of duplicating costs
(including, in the case of computer tapes, costs for programming, tapes and
processing time).

2. Production of documents or information does not necessarily
imply that (hey are relevant to this proceeding, and is not to be construed as waiving
any objection statcd herein.

3. To the extent any of the documents to be produced contain
sensitive shipper-specific and other confidential information, UP wiil produce such

documents only upon the express agreement of counsel for KCS/Tex Mex that the

v Thus, any response that states that responsive documents are being produced is

subject to the General Objections, so that, for example, any documents subject to
attorney-client privilege or the work product doctrine (General Objection No. 3) are
not being produced.
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production will be subject to the protective order that was entered in the merger
proceeding.
N N

UP asserts the following general objections with respect to all of the
requests. Additional specific objections are stated at the beginning of the response to
each request.

B UP objects to all of the requests on the ground that, as set forth
in Decision No. 12, served March 31, 1998, this "proceeding will commence on June
8, 1998." Accordingly, until June 8, all discovery is premature. Nevertheless, as set
forth below, UP will respond voluntarily in advance of June 8 to reasonable
discovery requests that address issues relevant to the forthcoming oversight
proceeding relating to Houston/Gulf Coast service problems.

r & UP objects to all of the requests on the ground that they vastly
exceed the scope of discovery that is appropriate in this proceeding. The requests
reflect a vastly overbroad fishing expedition that would impose 2xtraordinary and
unreasonable burdens on UP, and are unconnected to any specific or colorable
allegations of "discrimination" in dispatching. The requests are especially
inappropriate ir light of the fact that KCS and Tex Mex have been afforded ample
opportunity to participate in and oversee UP’s dispatching decisions with respect to
lines over which those railroads operate. Specifically, KCS and Tex Mex have been

invited to participate in the joint dispatching center at Spring, Texas, and Tex Mex
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has the contractual right to be admitted to UP dispatching facilities and personnel
responsible for dispatching to review the handling of trains on the UP lines over
which its trains operate. Cooperative oversight of the dispatching process offers a far
more constructive means of ensuring "non-discriminatory” dispatching than any effort
to dissect all of the detailed facts surrounding past dispatching decisions. Any such
effort would be extraordinarily burdensome, and would be unproductive given the
nature of dispatching decisions. See UP Motion for Protective Order, Mar. 31, 1998
(UP/SP-334), at 9-13.

3. UP objects to the production of, and is not producing,
documents that are protected from disclosure by the attorney-client privilege, the
work product doctrine, or any other applicable privilege or immunity.

4. UP objects to the production of, and is not producing,
documents prepared in connection with, or containing information relating to,
possible settlement of this or any other proceeding.

- UP objects to the requests to the extent they seek the production
of documents that are confidential or proprietary. Any such documents will only be
produced subject to the protective order that was entered in the merger proceeding.

6. UP objects to the reques:s to the extent that they seek the
production of documents that are not in UP’s possession, custody, or control, or

cannot be found in the course of a reasonable search.
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: & UP objects to the requests to the extent that they seek the
production of public documents that are readily available, including but not limited to
documents on public file at the Board or the SEC or clippings from newspapers or
other public media, to KCS/Tex Mex. Notwithstanding this objection, UP will be
producing some responsive materials of this kind, but UP will not attempt to produce
all responsive material of this kind.

8. UP objects to the requests to the extent that they seek the
production of documents that are as readily obtainable by KCS and/or Tex Mex from
their own files. Notwithstanding this objection, UP will be producing some
responsive materials of this kind, but UP will not attempt to produce all responsive
material of this kind.

9. UP cbjects to the production of, and is not producing, draft
submissions to the Board and documents related thereto.

10.  UP objects to Definition No. 3 ("document") as overbroad and
unduly burdensome.

11.  UP objects to Definition No. 4 ("identify") as overbroad and

unduly burdensome.

12. UP objects to Instruction No. 3, which calls for documents pre-

dating the UP/SP merger by seversl months, as overbroad, unduly burdensome, and
seeking information that is neither relevant nor reasonably calculated to lead to the

discovery of admissible evidence.
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13.  UP objects to the requests, including the Definitions and
Instructions, to the extent they purport to impose any burden or obligation that
exceeds that imposed by the Board’s Rules of Practice and applicable precedents.

14.  Because all of the documents that might be viewed as responsive

to KCS/Tex M>x’s Requests have not yet been located and identified, UP reserves

the right to assert additional objections as appropriate and to supplement the

objections stated herein.

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS
Request No. 1
"Produce all documents, including corridor managers’ reports, that
reflect, discuss, analyze, refer to, or evaluate the dispatching of the trains of UP, Tex
Mex, BNSF or any combination of them, for movement to, from, between or through
points in the Houston, TX area, along with copies of all non-publicly available

computer programs necessary to view, review or analyze such of the documents as
are in computer-readable form."

Response:

UP objects to this reques.  overbroad, unduly burdensome, and
seeking information that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. This request purports to impose on UP the
overwhelmingly burdensome task of gathering and producing a vast amo'nt of
computer records and other documents reflecting all of the innumerable circumstances
underlying each and every one <i the thousands of dispatching decisions made every
day with respect to train movements on lines used by KCS and/or Tex Mex. The

request reflects the purest of "fishing expeditions,” in that KCS/Tex Mex have made
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no effort to tie the request to any specific or colc-able claim of discrimination with
respect to any particular train movement. Tae request is especially inappropriate in
light of the ample opportunities that KCS/Tex Mex have had to oversee, review and
participate in dispatching decisions affecting UP lines over which they operate, as
further described in General Objection No. 2.

Request No. 2

"Produce all documents (including, but not limited to, policy
statements, policy directives, procedures, or memos that mention KCS or Tex Mex)
that UP contends prove that KCS and Tex Mex have not received adverse,
discriminatory treatment in dispatching of their trains moving to, from between or
through points in the Houston, TX area."

Response:
UP objects to this request as overbroad, unduly burdensome, and

seeking information wiat is neither relevant nor reasonably calculated to lead to the

discovery of admissible evidence. This request purports to impose on UP the

overwhelmingly burdensome task of gathering and producing a vast amount of
computer records and otuer documents reflecting all of the innumerable circumstances
underlying each and every one of the thousands of dispatching decisions made every
day with respect to train movemants on lines used by KCS and/or Tex Mex. The
request reflects the purest of "fishing expeditiuns,”" in that KCS/Tex Mex have made
no effort to tie the request to any specific or colorable claim of discrimination with
respect tc any particular train movement. The request is especially inappropriate in

iight of the ample opportunities that KCS/Tex Mex have had to oversee, review and
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participate in dispatching decisions affecting UP lines over which they operate, as
further described in General Objection No. 2. Subject to and without waiver of the
foregoing objections, UP will be producing responsive documents in the nature of
"policy statements, policy directives anc memoranda” that reflect UP’s policy of
dispatching lines used by KCS/Tex Mex in a non-discriminatory manner, including
documents disseminated to UP train management personnel (includine dispatchers)
and used in the training of such personnel.

Request No. 3

"In all instances where UP conducts train operations but does not
currently dispatch the operations of those UP trains, produce all documents
(including, but not limited to, corridor managers’ reports, intern2! memos, or reports
that reflect communications between UP and the carrier that contols the dispatching
of the UP train operations) that reflect, discuss, analyze, show, or refer to, instances
where UP has expressed a desire to have its trains dispatched by UP, a neutral
dispatcher, or a dispatcher selected by UP and any other carrier that may conduct
operations over, or i1, the same trackage or area."

Response:

UP objects to this request as overbroad, unduly burdensome, and
seeking information that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. UP also objects to this request as seeking
information having no nexus with issues relating to rail service in the Houston/Gulf
Coast area, as t~ \/hich the Board has stated it intends to limit the forthcoming
oversight proceeding, see Decision No. 12, p. 8, and instead seeks documents

pertaining to UP’s system as a whole.




Request No. 4

"In all instances where UP receives cars through reciprocal switching
from another Class I carrier or a switching carrier, owned (either in whol: or in part)
by a Class I carrier, produce all documents (including, but not limited to, corridor
managers’ reports, internal memos, or reports that refiect communications between
UP and the carrier that performs the switching of the UP trains or cars) that reflect,
discuss, analyze, snow, or refer to, instances where UP has exprcssed a desire to
perform such reciprocal switching for itself or its desire to have such reciprocal
switching performed by another switching carrier other than the existing switching
carrier."

Response:

UP objects to this request as overbroad, unduly burdensome, and
seeking information th»* is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. UP also objects to this request as seeking
information having no nexus with the issues relating to rail service in the
Houston/Gulf Coast area, as to which the Board has stated it intends to limit the
forthcoming oversight proceeding, see Decision No. 12, p. 8, and instead seeks

documents pertaining to UP’s system as a whole.
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I hereby certify that on this 23rd day of April, 1998, I served a copy of

Union Pacific’s Responses and Objections to KCS/Tex Mex’s Document Production
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Richard A. Allen

John V. Edwards

Zuckert, Scoutt & Rasenberger, LLP
888 17th Street, N.W.

Suite 600

Washington, D.C. 20006-3939

William A. Mullins

Sandra L. Brown

David C. Reeves

Troutman Sanders LLP

1300 I Street, N.W.

Suite 500 East

Washington, D.C. 20005-3314

and by first-class mail, postage prepaid, on all other parties of record.

?‘J
David L. Meyer
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standard component of trackage rights agreements, allow
tenants to seek damages and other relief if owners fail

to perform their obligations.

Before embarking on a review of UP’s evidence
responding to SP’'s "discrimination" claims, UP will offer an
overly-simplified tour of the unique world of train
dispatching, which may help put conflicting SP and UP evidence

into perspective:

Twenty-four hours a day, seven days a week, train

dispatchers coordinate the over-the-rocad movement of trains on
every railroad line. Dispatchers m.st decide where and when
trains moving in opposite directions will go by each other
(called a "meec"), where and when one train will overtake
another train moving in the same direction (called a "pass"),
and where and when maintenance forces will be allowed to close
a track for repairs or improvements. They also must balance
train crews in order to ensure that enough crews are available
at each end of a crew district to operate expected trains.

On track eguipped with Centralized Traffic Control
("CTC"), dispatchers control train movements by remote con-

trol, manipulating switches and track signals from a control




panel tens or even thousands of miles away. On tracks without
CTC, dispatchers typically use track warrants or permits,
which allow a train to use sections of track. Warrants or
permits are cancelled and new warrants are issued by radio as
trains move over the line.

3s a very general rule, subject to innumerable
exceptions, dispatchers try to favor faster trains over slower
trains. The basic guidelines are explained in Mr. Hare's
statement for SP: Passencer trains have the highest priority.
Intermodal trains and auto-parts trains are often next, fol-
lowed by general manifest trains with no speed-restricted
cars. Next come trains subject to speed restrictions. Locals
and work trains have the lcwest priorities. Hare V.S. (SP),
pPp. 228-29.

A reader of SP’'s statements might be left with
the impression that a dispatcher’s job is quite repetitive
and mechanical, determined entirely by these priorities.
However, dispatching does not work like that in the real
world.3/ Each section of railroad is unique every day.

Each day, varying numbers of trains show up in different

2/ An article in our Attachment provides a somewhat dated but
neverthless realistic portrayal of an average "trick" (8-hour
shift) for a train dispatcher. See Frailey, 4
Trains Magazine, Sept. 1986 (Att., pp. 30-40). The article
describes eight hours with a former MKT dispatcher named Steve
Culbertson, who now dispatches trains for UP.




v -
i

orders, and different sections of track are closed for repair.
King V.8.(E), p. 5.

More significantly, everv dispatcher each day
considers not only train priorities but also numerous
aaditional factors and pieces of information that influence
how the dispatcher does her or his job. Mr. King, who
supervised UP's Harriman Dispatching Center for several years,
describes many of these additional factors and explains how
they influence train dispatching. They include

o whether trains are on schedule;
@ locomotive horsepower;
® locomotive reliability;

train weight ané length;

conflicting traffic over hundreds of miles of track:

the dispatcher’s experience w~ith the performance of

each train and each engineer;

the performance of each train Lhat day;

the presence of speed-restricted and oversized cars;

length of sidings;

proximity of sidings and crossovers;

the akility of terminals to accept trains;

radio and communications problems;

special information and instructiones that override

normal operaticns, delivered by operators, dis-

patchers, yardmasters and train crews;
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maintenance activity;

availability of crews;

Hours of Service restrictions on train crews;

signal and equipment malfunctions;

delays when equipment detectors indicate a possible

problem;

@ terrain; and
® weather factors.

King V.S.(E), pp. 6-11. SP witness Larry Henley also
described some of the many reasons that "trains fail to meet
[a dispatchers’] expectations." Henley V.S.(SP), p. 208;
Henley Tr. (Att., pp. 51-52). As Mr. Henley put it, "Anything
that could happen, wodld happen." Id. (Att., p. 52).

lew items of information flow to a dispatcher
constantly, requiring continuous changes to the dispatcher’s
p-ans. Much of the information is conveyed orally and is
never recorded. For example, yardmasters at SP’s Kansas City
and St. Louis yards frequently announce that they cannot take
trains, delaying SP trains on UP lines, blocking other trains
and disrupting dispatching plans. E.g., Faircloth V.S. (K),
p. 3. Train crews radio the dispatcher Lecause signals or
locomotives are not working. Maintenanance-of-way employees
need more time than expected to finish # job. Thus, although

dispatchers must make judgments hours in advance based on




thei best projections about future events,i/ developments

tlie dispatcher canaot control often require new judgments cor
make it look like the dispatchers have made mistakes . it/

The human dimension adds a further level of
variability. As UP’s CEO Dick Davidison explains, dispatchers
are human and fallible. Their estimates of where two trains
should meet three hours later may turn out to be less than
perfect. They have varying levels of ability and individual
personalities that react differently to disruption and dis-
agreement. Some are easier to anger than others. Davidson
V.S.(A), p. 7. A dispatcher’s knowledge of physical track
arrangements and local operating pratices hundreds of miles
away can make a difference. Chambers V.S.(T). A dispatcher
may occasionally act inconsistently with company policy (as
Mr. Frailey’s vignette about SP dispatching on page 1 may or
may not demonstrate). There are also occasional instances of
retaliation by one railrocad for perceived slights by the
other, until calmer management judqment intervenes. Dettmann

V.S.(D), p. 2; Husman V.S.(R), pp. 2-3; Faircloth V.S. (K),

PP. 1-2.

4/ Henley Tr. (Att., pp. 53-54).

i/ gSee Mr. Frailey’s "South End" article: "In 15 minutes,
Culbertson has laid out a scenario that will take hours to
unfold. Almost immediately, events overtake his plans."
(Att., p. 38).




It is also important to understand that most
railroaders have an entirely different view of dispatching
decisicns than dispatchers. Railroaders commonly believe that
dispatchers mishandle their trains. As SP’'s witness Larry
Henley told SP witness Coates, "I thought all engineers
thought that the dispatchers were discriminatory [sic] against
them." Henley Tr. (Att., p. 48). Jerry R. Davis, a former
dispatcher on UP and now Chief Operating Officer at CSX
Transportation, explains that "dispachers are subject to more
criticism and Monday-morning-quarterbacking than employees in
any other railroad craft. Everyone thinks he or she would
have done a better job of running the railrocad." Davis
V.8.(B), p. 5. Railroaders who work in the field, such as
train crews, are often unhappy with dispatchers because they
have only a keyhole view of the broad geographic perspective
and comprehensive information available to the dispatcher.
Complaining about dispatching is therefore part of daily
discourse on railroads. Naro V.S.(G), p. 15. Illustrating
the point in the extreme, some UP engineers believe UP dis-
patchers favor SP trains between Kansas City and St. Louis.
Penning Letter (Tab V), p. 2.

When the dispatcher is employed by a competitor,
there is a natural tendency to recast these day-to-day dissat-
isfactions as "discrimination.” Several UP witnesses explain

how tenant employees, from train crews to zenior operating




officials, are generally suspicious of landlord dispatcl.ers on
every trackage-rights facility. E.d.. Kenefick V.3.(C), pp.
7-8; Davis V.S.(B), p. 4; King V 3. (B), p. 13.

InvestigaiLion usually shows that suspicions of
discrimination are unfounded. Jerry Davis describes his
quesiions about UP’s dispatching of CSXT trains on UP-CSXT
joint track south of Chicago, and his conclusion after
investigation that "CSXT trains were getting a fair shake."
Davis V.S.(B), pp. 4-5. Another splendid example was provided
by an SP witness, J. Earl Haze. In his deposition, he
described how SSW used to accuse Mr. Hare's employer, the Rock
Island, of discriminating against SSW trains. As Mf. Hare
adamantly testified, though, SSW was wrong. SSW claimed
ndiscrimination, © but Rock Island "policy was to handle
the trains as they arrived and departed." Hare Tr. (Att.,
pp. 86-87).

As Mr. Davis and others explain, unless a railroad
investigates a train delay promptly, accurate investigation
will be impossible. The dispatching of virtually every train
on every busy railroad is affected by both routine and unusual
events that are not recorded and that no one can recall more
than a few days later. Mr. Davia states: "As a dispatcher

. I know that unless you are asked to recreate your deci-
sions within the first few hours after you made them, you

cannot do it. . . . It is impossible to go back months or




years after a complicated night of decisions and figure out
why the dispatcher made particular choices." Davis V.S. (B),
- R

For example, no dispatcher has the ability to recall
from memory weeks later that SP’'s Kansas City Yardmaster
instructed the UP dispatcher to leave the "Blue Streak
Merchandise" behind a slower SP train because the SP Yard-
master wanted the trains to arrive in that order. Nor can
anyone recall precisely which SP trains ran slowly because of
locomotive problems, as so often happens. Railroad operating
officers -- whether of the trackage rights tenant or the
landlord -- must investigate train delays promptlf, on a day-
to-day basis, or accuracy will be unattainable.

By asserting discrimination claims covering roughly
ten years,® SP is challenging literally millions of indi-
vidual dispatching judgments made over a decade by human
beings who were making difficult judgments under pressure and
in changing conditions, where there was no "right" answer and
every choice could be second-guessed. Memories have faded,
and the numerous factors that influenced each decision, many

of them oral communications, cannot be reconstructed.

¥/ 8P claims discrimination from early 1983 through the
present, although several of its witnesses, assert tha“
matters improved in 1992. That decade has seen innumerable
changes in train operations, traffic levels, technology,
operating conditions, track capacity, management capabilities
and other factors.




Although it is sometimes possible to show after the
fact that a complaint about dispatching is mistaken, neither
the Commission nor the most illustrious panel of railroad
operating experts on earth could hope to sort out the pros and
cons of dispatching decisions over a period of ten years on a
single section of track, much less on a dozen or more seg-
ments. Fortunately, in this proceeding at least, neither SP
nor UP asks the Commission to attempt that impossible task.

In addition, UF offers a better alternative -- a private-
sector solution that will satisfy SP’s desire for future
protection while also ensuring equal protection for UP against

SP miszonduct.

I. UNION PACIFIC DOES NOT HAVE, AND WITHIN MEMORY HAS NEVER
HAD, A POLICY OF DISCRIMINATING AGAINST SP TRAINS USING

UP_TRACKAGE RIGHTS.

A. Union Pacific Expects Its Dispatchers to
Provide Equal Professional Handling of UP

and Tepant Trains.

If Union Pacific or Missouri Pacific has ever haa

a policy of discriminating against trains of trackage rights

tenants, senior managers and supervisors responsible for train
dispatching are unaware of it. As they testify, Union Pacific
policy is now, and has been since well before 1983 (and as far
back as anyone can remember), to provide qual handling for

all trains in accordance with the priority of each train, all
other appropriate dispatching considerations, and information

provided by the tenant about its trains.
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TERMS FOR TEXAS MEXICAN RAILWAY COMPANY
TRACKAGE RIGHTS

The following terms (hereinafter referred to as the “Terms™) shall govern rights provided
by MISSOURI PACIFIC RAILROAD COMPANY, a Delaware corporation (“MP"), and
SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware corporation ("SP"). with
MP and SP jointly and severally referred to as "MP/SP" or "Owner," on the one hand. 10 THE
TEXAS MEXICAN RAILWAY CCMPANY ("Tex Mex" or "User"). on the other hand. with
MP/SP and Tex Mex sometimes referred to collectively as "Parties,” pursuant to the decision
of the Surface Transportation Board (“STB") in Finance Docket No. 32760 served August 12,
1996 (the “Decision™).

RECITALS

A. MP/SP owns lines of railroad consisting of track structure extending between
Robstown, Texas and Odem, Texas, and between Corpus Christi, Texas, and Beaumont, Texas,
by way of Odem, Texas, identified as follows:

MP’s line between Robstown, Texas, in the vicinity of MP
Milepost 141.48 and Placedo, Texas, in the vicinity of MP
Milepost 224.2;

MP’s line between Corpus Christi, Texas, in the vicinity of MP
Milepost 145.59, and Odem, Texas, in the vicinity of MP Milepost
132.2, via Savage Lane to MP’s Viola Yard;

SP’s line between Placedo, Texas, in the vicinity of SP Milcpost
14.2, and West Junction, Texas, in the vicinity of SP Milepost
12.6, via Victoria, Texas, and Flatonia, Texas;

SP’s line between West Junction, Texas, in the vicinity of SP
Milepost 12.6, and T&NO Junction, Texas, in the vicinity of SP
Milepost 4.6;

SP’s line from West Junction through Bellaire Junction to Chaney
Junction, in the vicinity of SP Milepost 2.8;

SP’s line from Chaney Junction, in the vicinity of SP Milepost
2.8, to Tower 2€, in the vicinity of SP Milepost 360.7, via the
Houston Passenger station;




SP’s line from Chaney Junction, in the vicinity of SP Milepost
~2.8, to Tower 26, in the vicinity of SP Milepost 360.7. via the
Hardy Street yard;

MP’s line frum Settegast Junction, in the vicinity of MP Milepost
381.61. to the connection with HB&T at Interstate Junction. in the
vicinity of MP Milepost 7.60:

SP’s line from T&NO Junction. in the vicinity of SP Milepost 4.6.
to the connection with PTRA, in the vicinity of Katy Neck
(GH&H Junction), in the vicinity of SP Milepost 1.3:

SP’s line from SP Milepost 360.7 near Tower 26 to the connection
with HB&T at Quitman Street, in the vicinity of SP Milepost 1.45;

MP's line between Gulf Coast Junction, Texas, ia the vicinity of
MP Milepost 377.98, and Amelia, Texas, in the vicinity of MP
Milepost 451.4;

MP’s line between Amelia, Texas, in the vicinity of MP Milepost
451.4. and the connection with SP at Langham Road, Texas, in the
vicinity of MP Milepost 456.7;

SP’s line between Langham Road, Texas, in the vicinity of MP
Milepost 456.7, and Tower 74, in the vicinity of MP Milepost
458.8;

MP’s line between Tower 74, in the vicinity of MP Milepost
458.8, and (1) the connection with The Kansas City Southern
Railway Company (“KCS") at GLC Jct., Texas, in the vicinity of
MP Milepost 460.36 (KCS Milepost 766.7), and (2) the connection
with KCS at the Neches River Draw Bridge in Beaumont, Texas,
in the vicinity of KCS Milepost 766.0;

as shown by bold line on the attached prints dated September 23, 1996 (and identified as Exhibit
"A") and further described i» Section 1.7 of Exhibit "B,"” which shall be referred to herein as
the "Joint Trackage.”

B. The STB in Finance Docket No. 32760 approved the common control and merger
of the rail carriers contrciled by Union Pacific Corporation (“UPC”), iucluding MP and Union
Pacific Railroad Company (“UPRR") (UPC, UPRR and MP are referred to collectively is
“UP"), and the rail carriers controlled by Southern Pacific Rail Corporation (“SPR"), including
SP, conditioned on, among other things, partial grant of the Responsive Application of Tex Mex.
dated March 29, 1996.




.

o In order to exercise its authority to acquire control of SPR as granted by the STB
in Finance Docket No. 32760, MP/SP is willing to provide Tex Mex with the rights specified
in the Decision.

D. Tex Mex desires to receive said rights and desires to conduct operations over said
rights. Tex Mex and MP/SP now wish to assist the STB in snecifically defining the terms and
conditions under which said rights shall be exercised.

E. It is the position of Tex Mex and MP/SP that these Terms do not constitute the
acquiescence by either of them in the Decision and shall not preclude either of them from
seeking any reopening, reconsideration or judicial review of the Decision.

TERMS
General Conditions:

The General Conditions set forth in Exhibit "B" attached hereto are hereby made a part
of these Terms. All capitalized Terms used and not otherwise defined in these Terms shall have
the meaning ascribed to them in the General Conditions. If any conflict between the General
Conditions and these Terms shall arise, the provisions of these Terms shall prevail.

2. Rights of Tex Mex:

(@)  Subject to the terms and conditions contained herein, MP/SP shall grant to Tex
Mex the nonexclusive right to use the Joint Trackage for thc limited operation of Equipment in
Tex Mex's account over the Joint Trackage in common with MP/SP and such other railroad
company or companies as MP/SP has heretofore admitted or may hereafter at any time in the
future admit to the joint use of all or part of the Joint Trackage (provided that such future
admittance shall not materially hinder or obstruct the fair and reasonable exercise of the rights
granted in these Terms), such other railroad company or companies to be considered MP/SP for
the purposes of these Terms, it being understood and agreed that Tex Mex shall not have the
right to:

(1) Switch industries upon the Joint Trackage, except as otherwise provided in
Section 2(g);

(i)  Set out, pick up or store Equipment upon the Joint Trackage, or any part thereof,
except as otherwise provided in Sections 2.11, 2.12 and 2.13 of Exhibit B:

(iii)  Serve any industry, team or house track, intermodal or auto facility now existing
or hereafter located along the Joint Trackage, except as otherwise provided in
Section 2(g);




(iv)  Permit or admit any third party to the use of all or any portion of the Joint

~ Trackage, nor, under the guise of doing its own business, contract or make any

agreement to handle as its own Equipment over or upon the Joint Trackage, or

any portion thereof, the Equipment of any such third party which in the normal

course of business would not be considered the Equipment of Tex Mex; provided,

however, that the foregoing shall not prevent Tex Mex, pursuant to a run-through

agreement with any railroad, from using the locomotives and cabooses of another
railroad as its own under these terms:

(v) Connect with or interchange with any other railroad, except as otherwise provided
in Section 4; or

(vi)  Establish any transload facilities on the Joint Trackage or build into or out from
any facility from/to the Joint Trackage.

(b)  The rights granted in Section 2 shall be only for rail traffic of all kinds and
commodities, both carload ang intermodal, in Equipment that meets all applicable specifications
established by the Association of American Railroads and the Federal Railroad Administration,
provided that all freight handled by Tex Mex pursuant to such rights must have a prior or
subsequent movement on Tex Mex's Laredo-Robstown-Corpus Christi Line.

(©) User shall have the right to establish crew change points at points on the Joint™
Trackage as from time to time may be mutually agreed to in writing by Owner and User.
However, User agrees that if sufficient trackage is not available at such locations(s) to facilitate
crew changes of User, Owner may require User to construct additional trackage ("Crew Change
Facilities") in the vicinity of such location as may be required, in the reasonable judgment of
Owner, the cost and expense of which shall be borne solely by User. If User does not agree
that such Crew Change Facilities are necessary, the Owner may nevertheless insist that they be
constructed, with the question of their necessity, and the User’s obligation to bear their cost and
expense, to be determined by arbitration pursuant to Section 6 of the General Conditions. In
the event such Crew Change Facilities are constructed at the cost and expense of User, and
Owner shall choose to use such Crew Change Facilities, Owner shall pay User fifty percent
(50%) of the cost of constructing such Crew Change Facilities. Should Owner decline to
participate, Owner shall be denied access to such Crew Change Facilities. However, should
Owner elect at a later date to use such Crew Change Facilities, such right shall be granted to
Owner by User upon payment of fifty percent (50%) of User’s initial costs plus per annum
interest thereon at a rate equal to the average paid on 90-day Treasury Bills of the United States
Government as of the date of completion until the date of use by User commences. Per annum
interest shall be adjusted annually on the first day of the twelfth (12th) month following the date
of completion and every year thereafter on such date, based on the percentage increase or
decrease, in the average yield of 30-year U.S. Treasury Notes for the prior year compared o
their average yield in first year of completion of the Improvements. Each annual adjustment
shall be subject, however, to a "cap” (up or down) of two percentage points of the prior vear s




interest rate (i.e. the adjustment may not exceed an amount equal to two percentage points of
the immediately preceding year's interest rate).

In addition, Owner shall lease to User, by separate written agreement at reasonable and
customary charges, existing facilities for office, locker, change and lunchroom purposes by
User's personnel upon request of User to Owner, and as ieasonably available, or property of
Owner as reasonably available for User to establish its own facilities.

(d) User agrees that when entering or exiting the Joint Trackage or using the Joint
Trackage to set out or pick up (“User’s Operations™), it shall do so without unreasonable
interference or impairment of the Joint Trackage. However, User agrees that if sufficient
trackage is not available at such location(s) to facilitate User’s Operations, Owner may require
User to construct additional trackage in the vicinity of such location(s) as may be required, in
the reasonable judgment of Owner, the cost and expense of which shall be borne solely by User.
If User does not agree that such additional trackage is necessary, the Owner may nevertheless
insist that it be constructed, with the question of its necessity, and the User’s obligation to bear
its cost and expense, to be determined by arbitration pursuant to Section 6 of the General
Conditions. In the event such trackage is constructed at the cost and expense of User, and
Owner shall choose to use such trackage, Owner shall pay User fifty percent (50%) of the cost
of constructing such trackage plus interest as calculated pursuant to Section 2(c) above.

()  User shall have the right to such use of SP’s Glidden Yard at Glidden, Texas, as™
is reasonably necessary to effectuate the rights granted by these Terms and on such terms and
conditions (including reasonable compensation terms) as may be agreed 1o in writing by the
parties o." determined by arbitration pursuant to Section 6 of the General Conditions if the parties
fail to agree; provided, however, that such use by User shall not unreasonably interfere with
Owner’s operations. Any dispute between User and Owner regarding the reasonableness of
User’s use of Glidden Yard shall be submitted to arbitration pursuant to Section 6 of the General

Cuinions.

§3) If Owner imoiements a directional flow of operations between Houston, Texas,
and Beaumont, Texas, Owner will assure that User’s operations are not adversely affected
thereby.

(g)  User shall have the right to serve all shippers that, as of September 10, 1996,
were capable of receiving service from both MP and SP and no other railroad, directly or
through reciprocal switching.

3.  GIM Rate:
(@)  In addition to other payments to be made under these Terms, User shall remit to
Owner monthly for the use of the Joint Trackage in the operation of its Equipment therealong

and thereover, the total amount of 3.84 mills per GTM for all Equipment, which sum per GTM
("GTM Rate") shall be deemed to include ordinary and programmed maintenance of the Joint
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Trackage, Changes in and/or Additions to the Joint Trackage (to the extent required by the first

sentence of Section 2.2 of the General Conditions), operating éxpenses, interest rental,
depreciation and taxes.

(b)  For the purpose of computing the GTM Rate under this Section 3, the distance
between the designated points of the Joint Trackage shall be determined by reference to MPRR's
EPMS Engineering Mileage Master or SP’s Station Pair Master File, whichever is applicable,
both of which shall be subject to verification by User.

(c) The GTM Rate set forth in Section 3(a) of these Terms shall be subject to
adjustment annually, commencing as of July 1, 1997, as follows:

y similar index and failing
arbitration.

4. Interchange:

In exercising the rights granted by these Terms, Tex Mex shall have the right to~

interchange traffic (a) with carriers other than MP/SP at the existing interchange points with
those carriers on the Joint Trackage, j.e., (i) at Houston, Texas, with the Port Terminal Railroad
Association (“PTRA™), the Houston Belt Terminal Railway Company (“HBT"), The Atchison,
Topeka & Santa Fe Railway Company (“ATSF") and Burlington Northern Railroad Company
(*BN") (ATSF and BN are referred to collectively as “BNSF"), and (ii) at Beaumont, Texas,
with BNSF and The Kansas City Southern Railway Company (“KCS™); (b) with BNSF at
Robstown and Corpus Christi and at any new interchange point on the Joint Trackage that may
hereafter be established between MP/SP and BNSF; and (c) with MP/SP at Houston, Beaumont
and such other points as may mutually be agreed. Any interchange between Tex Mex and PTRA
or between Tex Mex and HBT at Houston, Texas, shall be governed by agreements entered into
between those parties or terms imposed by the STB.

5. Additions:

(@  Owner and User shall conduct a joint inspection to determine what connections
("Connections”) and sidings or siding extensions associated with Connections ("Sidings") are
necessary in the reasonable judgment of Owner to implement the rights granted under Section
2 of these Terms. User, at its sole cost and expense, shall pay the cost of such Connections and
Sidings. If User does not agree that such Connections and Sidings (other than those described
in subsections (i) and (ii), the necessity for which is not in dispute, and to which this sentence
does not apply) are necessary, Owner may nevertheless insist that they be constructed, with the
qQuestion of their necessity, and the User’s obligation to bear their cost and expense, to be
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determined by arbitration pursuant to Section 6 of the General Conditions. In the event that the
User bears i sole cost and expense of any such Connections and Sidings, no other railroad
shall have the right to use them except upon terms agreed to by User and such other railroad.
In the event Owner shall elect to use such Connections and Sidings, Owner shall pay to User
fifty percent (50%) of the cost to User of constructing the Connections and Sidings, plus interest
as calculated pursuant to Section 2(c) above, and, having made such payment, Owner may also
admit other railroads to the use of such Connections and Sidings. Owner shail maintain the part
of any Connection or Siding on its property at its sole cost and expense, and User, at its sole
cost and expense, shall maintain the part of any Connection or Siding on its property or property
of others. Such necessary Connections and Sidings shall include, but are not necessarily limited
to, those described in subsections (i) and (ii) below:

(i) User shall construct a connection to access MP at Robstown, Texas, to include
track 8500 feet in length to permit Tex Mex trains to clear the MP main line (the
“Robstown Connection”). The design for the Robstown Connection shall be
submitted to Owner for its written approval within forty-five (45) days following
the effective date of these Terms, which approval shall not be unreasonably
withheld, and User’s operation thereover shall be subject to Owner’s prior written
acceptance of the Robstown Connection. User agrees that the Robstown
Connection shall be constructed within one hundred eighty (180) days of
acquisition of the required property and approval by Owner of its design. Owner
grants User the right to use, as daily dispatching conditions reasonably permit,”
the existing connection between Tex Mex and Owner at Robstown and 8500 feet
of Owner’s main line south of that connection, for a period of six (6) months
following the date of Owner’s approval of the design of the Robstown
Connection, which connection and trackage shall be deemed part of the Joint
Trackage during the period of Tex Mex's usage thereof, including any extensions
of the period as provided below. Owner will extend the period of User’s use of
the existing connection for an additional six (6) months in the event (a) User is
unable to complete the Robstown Connection within the time frame specified in
the preceding sentence and User is making a bona fide effort to complete the
construction of the new connection, and (b) User’s continued operations over the
existing connection will not, in Owner’s judgment, unreasonably interfere with
Owner’s operations. If BNSF constructs the Robstown Connection, Tex Mex
shall have the right to use the Robstown Connection on terms agreed to by Tex
Mex and BNSF. If the Robstown Connection is not constructed by BNSF, Tex
Mex shall construct the Robstown Connection as provided above.

User shall also construct a connection to access SP at Flatonia, Texas, to include
track parallel to SP’s Victoria Subdivision, Port LaVaca Branch, 8500 feet in
length to permit Tex Mex trains to clear the SP main line (the “Flatonia
Connection”). The design for the Flatonia Connection shall be submisted to
Owner for its written approval within forty-five (45) days following the effective
date of these Terms, which approval shall not be unreasonably withheld. and
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User’s operation thereover shall be subject to Owner’s prior written acceptance
of the Flatonia Connection. User agrees that the Flatonia Connection shall be
constructed within one hundred eighty (180) days of acquisition of the required
property and approval by Owner of its design. Owner grants User the right to
use the existing connection between SP’s Victoria Subdivision, Port LaVaca
Branch, and SP’s Glidden Subdivision at Flatonia and siding south of Owner’s
main line West of that connection for a period of six (6) months following the
date of Owner’s approval of the design of the Flatonia Connection, which existing
connection and trackage shall be deemed part of the Joint Trackage during the
period of Tex Mex's usage thereof.

(b)  Except as provided in Section 5(a) above, expenditures for any future Changes
in and/or Additions to the Joint Trackage, such as, but not limited to, sidings, Centralized
Traffic Control, grade separations, and future connections, shall be handled as follows: (i) if
the Change in and/or Addition to the Joint Trackage is for the sole benefit of one party, that
party shall be solely responsible for the entire cost and expense thereof; (ii) all other Changes
in and/or Additions to the Joint Trackage shall be shared by MP/SP and Tex Mex on the basis
that the parties’ respective GTM’s operated over the Joint Trackage bear to total GTM’s
operated over the Joint Trackage for the twelve (12) month period immediately prior to the
month work on the project is commenced. The use of Joint Trackage by any third party shall
be attributed to MP/SP for purposes of computing respective GTM’s for purposes of this Section
5(b). £

() In the event such Changes in and/or Additions to the Joint Trackage are

constructed at the sole cost and expeuse of one party (party of the first part), the other party
(party of the second part) shall be denied access to such Change in and/or Addition to the Joint
Trackage. If the party of the second part at some future date shall choose to use such Changes
in and/or Additions to the Joint Trackage, such right shall be granted to party of the second part
by party of the first part upon payment of fifty percent (50%) of party of the first part’s initial
costs plus per annum interest calculated pursuant to Section 2(c).

6. Notices:

All notices, demands, requests, submissions and other communications which are
required or permitted to be given pursuant to these Terms shall be given by either party to the
other in writing and shall be deemed properly served if delivered by hand, or mailed by
overnight courier or by registered or certified mail, return receipt requested, with postage
prepaid, to such other party at the address listed below:




If intended for MP/SP: With a copy to:

Executive Vice President-Operation Director Joint Facilities
Room 1206 Room 1200

1416 Dodge Street 1416 Dodge Street
Omaha, Nebraska 68179 Omaha, Nebraska 68179

If intended for Tex Mex:

The Texas Mexican Railway Company
1200 Washington Street

P.O. Box 419

Laredo, Texas 78042

Notice of address change may be given any time pursuant to the provisions of this Section 6.

7. Term:

These Terms shall be effective upon consummation of the con~ol authority
granted in the Decision for a term of ninety-nine (99) years. These Terms shall terminate, and
all rights conferred pursuant thereto shall be canceled and deemed void ab initio, if, in a Final_
Order, the application for authority for UP to control SPC has been denied or has been approved
ontermsumccepubletotheapplicmorhubeengnmedonmthudonotrequirethe
rights provided herein, provided, however, that if these Terms become effective and are later
terminated, any liabilities arising from the exercise of rights under Sections 1 through S during
the period of its effectiveness shall survive such termination. For purposes of this Sectioi: 7,
"Final Order” shall mean an order of the Surface Transportation Board, any successor agency,
or a court with lawful jurisdiction over the matter which is no longer subject to any further
direct judicial review (including a petition for writ of certiorari) and has not been stayed or
enjoined.
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EXHIBIT "B"
GENERAL CONDITIONS

Section 1. DEFINITIONS

[.1 “Annual” shall mean a calendar year.

1.2 "Car" shall mean one (1) rail car. provided. however. that each plaiform in an
articulated rail car of two (2) or more plattorms shall be counted as one (1) rail car. subject to
moditication by mutual agreement of the parties based upon changes in railroad technology.

1.3 "Changes in and/or Additions to" shall mean work projects and retirements. the
cost of which is chargeable in whole or in part to Property Accounts during the term of the
Terms.

1.4  "Equipment” shall mean trains. locomotives. rail cars (loaded or empty). intermodal
units (loaded or empty). cabooses. vehicles. and machinery which are capable of being operated
on railroad tracks or on right-of-way for purposes of the maintenance or repair of such railroad
tracks.

1.5 "GTM" shall mean gross ton mile which is the weight in tons for Equipment and
lading transported over one (1) mile of track included in the Joint Trackage.

1.6  "GTM Handled Proportion” shall mean the GTMs !.andled over the Joint Trackage
by or for a party divided by the total number of GTMs handled by or for all parties using the
Joint Trackage. during the same period. For the purpose of computing such GTM's Handled
Proportion. Equipment engag:d in work service pertaining to construction. maintenance or
operation of the Joint Trackage or Changes in and/or Additions to the Joint Trackage shall not
be counted and GTMs of third parties shall be attributed to the Owner.

1.7 "Joint Trackage" shall mean the track structure of Owner as described in the Terms
including necessary right-of-way and all appurtenances. signals, communications. and facilities
of Owner and all Changes in and/or Additions to said track structure now or in the future located
as are required or desirable for the operation of the Equipment of the parties hereto.

1.8  "Mill" shall mean one-tenth of a cent ($0.001 US).
1.9  "Owner" shall have the meaning given to it in the Terms.

1.10  "Property Accounts” shall mean accounts so designated under the Uniform System
of Accounts for Railroad Crmpanies prescribed by the [nterstate Commerce Commission. or any
replacement of such system prescribed by the applicable federal regulatory agency. if any. and
used by the parties hereto.




1.11  "STB" shall mean the Surface Transportation Board of the United States
Department of Transportation or any successor agency.

.12 “Terms” shall mean those certain Terms for Texas Mexican Railway Company
Trackage Rights to which this Exhibit “B” is attached.

.13  "User" shall have the meaning given to it in the Terms.
Section 2. MAINTENAN ; [ N N

21 Owner shall have sole charge of the maintenance and repair of the Joint Trackage
with its own supervisors. labor. materials and equipment. Owner. from time :) time. may make
such Changes in and/or Additions to the Joint Trackage as shall be required by any law. rule.
regulation or ordinance promulgated by any government body having jurisdiction. or as Owner.
in its sole discretion. shall deem necessary. subject to Section 2.2. Such Changes in and/or
Additions to the Joim Trackage shall become a part of the Joint Trackage or in the case of
retirements shall be excluded from the Joint Trackage.

. Unless otherwise mutually agreed to by the parties in writing, Owner shall. (i) keep
and maintain the Joint Trackage on a consistent basis at no less than the track standard designated
in the timetable in e:lect on the date of the Terms. including special instructions tor the Joint
Trackage as of the date of the Terms, (ii) maintain at least the physical capacity of the Joint
Trackage as of the date of the Terms (i.e.. number of main tracks. support tracks. signal systems.
rail weight. line clearances. etc.). and (iii) be responsible for any Changes in and/or Additions
to the Joint Trackage as shall be necessary to accommodate the traffic of Owner and User while
maintaining existing service standards (including transit times) in effect on the date of the Terms.
In the event that User desires that the Joint Trackage be improved to a condition in excess of the
standard set torth in this Section 2.2, or desires that other Changes in and/or Additions to be
made to the Joint Trackage. Owner agrees to make such Changes in and/or Additions to the Joint
Trackage if funded in advance by User. Thereafter. such Changes in and/or Additions to the
Joint Trackage shall become part of the Joint Trackage and shall be mainitained by Owner in such
improved condition.

a3 Owner shall employ all persons necessary to construct, operate. maintain. repair
and renew the Joint Trackage. Owner shall be bound to use reasonable and customary care. skill
and diligence in the construction, operation, maintenance, repair and renewal of the Joint
Trackage and in managing of the same. Owner shall make its best effort to ensure thar User is
ziven the same advance notice of maintenance plans and schedules as is provided to Owner’s
personnel.

2.4 The trackage rights granted hereunder shall give User access to and joint use of
the Joint Trackage. for such use as is permitted by Section 2 of the Terms, equal to that of
Owner. The management, operation (including dispatching) and maintenance of the Joint
Trackage shall. at all times. be under the exclusive direction and control of Owner, the moveinent




ot Equipment over, and along the Joint Trackage shall at all times be subject to the exclusive
direction and control of Owner’s authorized representatives and in accordance with such
reasonable operating rules as Owner shall from time to time institute. but in the management.
operation (including dispatching) and maintenance of the Joint Trackage. Owner and User shall
be treated equaliv. All operating, dispatching and maintenance decisions by Owner affecting the
movement of Equipment on the Joint Trackage shall be made pursuant to the Tex Mex-UP/SP
Dispatching Protocols attached hereto as Attachment |. User shall. at User's scle cost and
expense. obtain. install and maintain necessary communication equipment to allow User’s
Equipment to communicate with Owner’s dispatching and signaling facilities the same as Owner’s
trains so utilize. Owner shall consult with User prior to the adoption of new communication or
signaling systems to be emploved on the Joint Trackage. which have not theretofore been
senerally adopted in the railroad industry.

.3 A Joint Service Committee ("Committee”). comprised of the chief transportation
officers of Owner and User (or their designees) shall be esi.blished. and shall be responsible for
establishing rules and standards as appropriate to ensure equitable and non-discriminatory
treatment. appropriate maintenance and efficient joint use of the Joint Trackage. The Committee
shall meet on a regular basis. but not less often than every three (3) months during the first year
of operation under the Agreement. and thereafter when any party serves upon the other party
thirty (30) days’ written notice of its desire to meet to review the overall performance of
equipment on the Joint Trackage. contlicts. if any. experienced between Equipment of Owner and
Equipment of User. grievances over the handling of particular Equipment or operational events,
maintenance of the Join. Trackage. ways in which future conflicts may be minimized. ways of
improving operations and maintenance of the Joint Trackage and such other relevant matters as
the Committee may decide to consider. The Committee may issue standards or rules to preent
unnecessary interference or impairment of use of the Joint Trackage by either party or otherwise
insure fair and equal treatment as between Owner and User. Either party may request a special
meeting of the Committee on reasonable notice to the other. [nformal telephonic conferences
shall be held by the Committee where appropriate to address immediate concerns of either party.
It is expected that the work of the Committee shall be undertaken in a spirit of mutual
cooperation consistent with the principles expressed in the Terms.

2.6 If the use of the Joint Trackage shall at any time be interrupted or tratfic thereon
or thereover be delayed for any cause. neither party shall have or make any claim against the
other for loss. damage or expense caused by or resulting solely from such interruption or delay.

2.7  Owner may from time to time provide any track or tracks on the Joint Trackage
other than those delineated in Exhibit A to the Terms for use by User provided there shall at all
times be afforded User a continuous route of equal utility and quality for the operations of its
Equipment between the termini of the Joint Trackage. When such tracks which are not part of
the Joint Trackage are used as provided herein. the Terms shall govern for purposes of direction
and control and liability as if all movement had been made over the Joint Trackage.




2.8  Each party shall be responsible for furnishing. at its sole cost and expense. all
labor. fuel and train and other supplies necessarv for the operation of its own Equipment over the
Joint Trackage. In the event a party does furnish such labor. fuel or train and other supplies to
another party. the party receiving the same shall promptly. upon receipt of billing therefor.

reimburse the party furnishing the same for its reasonable costs thereof. including customary
additives.

2.9 User shall be responsible for the reporting and payment of any mileage. per diem.
use or rental charges accruing on Equipment in User's account on the Joint Trackage. Except
as may be specifically provided for in the Terms. nothing herein contained is intended to change
practices with respect to interchange of traffic between the parties or with other carriers on or
along the Joint Trackage.

2.10  Except as otherwise may be provided in the Terms. User shall operate its
Equipment over the Joint Trackage with its own employees. but before said employees are
assigned or permitted to operate Equipment over the Joint Trackage as herein provided. and from
time to time thereatter as and when reasonably requested by Owner. they shall be required to pass
the applicable iules examinations required by Owner of its o employees. Owner siiall delegate
to specified User’s officers the conduct of such examinations in the event User chooses to
conduct such examinations. [f an Owner officer conducts such examinations of emplovees of
User. User shall pay Owner a reasonable fee ior each employee so examined. such tee to be
mutually agreed upon by the parties from tinie to time in a separate agreement. Notwithstanding
any such examination. User shall be responsible for ensuring that its employees are qualified and
have taken all such rules examinations. Upon request of User, Owner shall qualify one or more
of User’s supervisory officers as pilots and such supervisory officer or officers so qualitied shall
qualify employees of User engaged in or connected with User's operations on or along the Joint
Trackage. At User's request. Owner shall furnish a pilot or pilots, at the expense of User. to
assist in operating trains of User over the Joint Trackage.

2.11  If any employee of User shall neglect. refuse or fail to abide by Owner's rules.
instructions and restrictions governing the operation on or along the Joint Trackage. such
employee shall. upon written request of Owner, be suspended by User from working on the Joint
Trackage unless and until requalified to return to work and approved to do so by Owner. If
either party shall deem it necessary to hold a formal investigation to establish such neglect,
retusal or failure on the part of any employee of User, then upon such notice presented in
writing. Owner and User shall promptly hold a joint investigation in which the parties concerned
shall participate and bear the expense for their respective officers. counsel, witnesses and
emp.oyees. Notice of such investigations to User's employees shall be given by User’s officers.
~ud such investigation shall be conducted in accordance with the terms and conditions of schedule
agreements between User and its employees. If. in the judgment of Owner. the result of such
investigation warrants, such employee shall. upon written request by Owner. be withdravn by
User from service on the Joint Trackage, and User shall release and indemnify Owner from and
against any and all claims and expenses arising from sucn withdrawal.




[f the disciplinary action 1s appealed by an employee of User to the National Raiiroad
Adjustment Board or other tribunal lawfully created to adjudicate such cases: and if the decision
ot such board or tribunal sustains the employee's position. such employee shali not thereafter be
barred from service on the Joint Trackage by reason of such disciplinary action.

2.12  If any Equipment of User is bad ordered enroute on the Joint Trackage and (i) it

's necessary that it be set out. and (ii) only light repairs to the Equipment are required. such bad
ordered Equipment shall be promptly repaired. and. thereafter. be promptly removed from the
Joint Trackage by User. Owner may. upon request of User and at User's sole cost and expense.
furnish the required ~  .r and material and perform light repairs to make such bad ordered
Equipment safe for movement. The employees and Equipment of Owner while in any manner
so engaged or while enroute to or returning to Owner's terminal from such an assignment shall
be considered Sole Employees (as hereinafter defined) of User and Sole Property (as hereinafter
defined) of User. However. should Owner’'s employees after repairing such bad ordered
Equipment for User move directly to perform service for Owner's benefit rather than return to
Owner’s terminal. then User’s exciusive time and liability will end when Owner's employees
depart for work to be peitormed for Owner’s benetfit. [n the case of such repairs by Owner to
treight cars in User’s account. billing therefor shall be in accordance with the Field and Office
Manuals of the [nterchange Rules. adopted by the Association of American Railroads ("AAR").
hereinafter called "Intercharge Rules". in effect on the date of performance of the repairs. Owner
shall then prepare and submit billing directly to and collect from the car owner for car owner
responsibility iterns as determined under said Interchange Rules, and Owner shall prepare and
submit billing direct!ly to and collect from User for hzndling line responsibility items as
determined under said [nterchange Rules. Owner also shall submit billing to and collect from
User any charges for repair to freight cars that are User's car owner responsibility items as
determined under said Interchange Rules. should said car owner refus: or otherwise fail to make
payment therefor. Repairs to locomotives shall be billed as provi “:d for in Section 3 of these
General Conditions.

2.13  If Equipment of User shall become derailed, wrecked, or otherwise disabled while
upon the Joint Trackage. it shall be rerailed or cleared by Owner, except that employees of User
may rerail User’s derailed Equipment on the Joint Trackage whenever use of motorized on or off
.rack equipment is not required: however. in any such case. employees of User shall consult with
and be governed by the directions of Owner. Owner reserves the right to rerail Equipment of
User when. in the judgment of Owner. Owner deems it advisable to do so to minimize delays and
interruptions to train movement. The reasonable costs and expenses of rerailing or clearing
derailed. wrecked or disabled Equipment shall be borne by the parties in accordance with Section
5 of these General Conditions. Services provided under this section shall be billed in accordance
with Section 3 of these General Conditions.

2.14  In the event Equipment of User shall be forced to stop on the Joint Trackage, and
such stoppage is due to insufficient hours of service remaining among User's employees. or due
to mechanical failure of User’s Equipment (other than bad ordered Equipment subject to light
repairs pursuant to Section 2.12), or to any other cause not resulting from an accident or




derailment (including the failure of User to promptly repair and clear bad ordered Equipment
pursuant to Section 2.12). and such Equipment is unable to proceed. or if a train of User fails to
maintain the speed required by Owner on the Joint Trackage. or if. in emergencies. disabled
Equipment is set out of User’s trains on the Joint Trackage. Owner shall have the option to
turnish motive power or such o.her assistance (including but not limited to the right to recrew
User’s train) as may be necessary to haul. help or push such Equipment. or to properly move the
disabled Equipment ott the Joint Trackage. The reasonable costs and expenses of rendering such
assistance shall be borne by User. Services provided under this section shall be billed in
accordance with Section 3 of these General Conditions.

2.15  T'ser shall pay to Owner reasonable expenses incurred by Owner in the issuance
of timetables made necessary solely by changes in the running time of the trains of User over the
Joint Trackage. [f changes in running time of trains of Owner or third parties. as well as those
of User. requi e the issuance of timetables. then User shall pay to Owner that proportion of the
expenses incurred that one bears to the total numbe: of parties changing the running time of their
trains. [t changes in running time of trains of Owner or third parties. but not those of User.
require the issuance of timetables. then User shall not be required to pay a proportion of the
expenses incurred in connection therewith.

2.16  User. at Owner’s request. shall be responsible for reporting to Owner the statistical
data called for in the Terms. which may include. but is not limited to. the number and type of
Equipment and GTMs operated on the Joint Trackage.

Section 3. BILLING

3.1 Billing shall be accomplished on the basis of data contained in 2 billing form
mutually agreed 1o between the parties. Such billing forms shal! contain sufficient detail to permit
computation ot payments to be made hereunder. Billing shall be prepared according to the rules.
additives. and equipment rental rates as published by the Owner. User shall pay to Owner at
the Otfice of the Treasurer of Owner. or at such other location as Owner may from time to time
designate in writing, all the compensation and charges of every name and nature which in and
by the Terms User is required to pay in lawful money of the United States within sixty (60) days
after the rendition of bills therefor. Bills shall contain a statement of the amount due on account
of the expenses incurred, properties and facilities provided and services rendered during the
billing period.

3.2 Errors or disputed items in any bill shall not be deemed a valid excuse for delaying
payment. but shall be paid subject to subsequent zdjustment; provided, no exception to any bill
shall be honored. recognized or considered if filed after the expiration of three (3) years from the
last day of the calendar month during which the biil is rendered and no bill shall be rendered later
than three (3) vears (i) after the last day of the calendar month in which the expense covered
thereby is incurred. or (ii) in the case of claims disputed as to amount or liability. after the
amount is settied and/or the iiability is established. This provision shal! not limit the retroactive




adjustment of billing made pursuant to exception taken to original accounting by or under
authority of the STB or retroactive adjustment of wage rates and settlement of wage claims.

3.3 So much of the books. accounts and records of each party hereto as are related to
the subject matter of the Terms shall at all reasonable times be open to inspection by the
authorized representatives and agents of the parties hereto. All boaks. accounts. and records shal!
be maintained to furnish readily full information for each item in accordance with any applicable
laws or regulations.

3.4  Should any payment become payable by Owner to User under the Terms. the
provisions of Sections 3.1 and 3.2 of these General Conditions shall apply with User as the
billing party and Owner as the paying party.

33 Either party hereto may assign any receivables due it under the Terms: provided.
however. that such assignments shall not relieve the assignor of any rights or obligations under
the Terms.

Section 4. Ol N WITH WS

4.1 With respect to operation of Equipment on the Joint Trackage. each party shall
comply with ail applicable federal, state and local laws. rules. regulations. orders. decisions and
ordinances (“Standards™). and if any failure on the part of any party to so comply shall result in
a fine. penalty. cost or charge being imposed or assessed on or against anothcr party. such other
party shall give prompt notice to the failing party and the failing party shall promptly reimburse
and indemnify the other party for such fine. penalty, cost or charge and all expenses and
reasonable attorneys’ fees incurred in connection therewith. and shall upon request of the other
party defend such action free of cost, charge and expense to the other party.

4.2 User agrees to comply fully with all applicable Standards concerning "hazardous
waste"” and "hazardous substances" (“Hazardous Materials™). Except with Owner’s prior consent.
User covenants that it shall not treat or dispose of Hazardous Materials on the Joint Trackage.
User turther agrees to furnish Owner (if requested) with proof, sasisfactory to Owner, that User
is in such compliance.

[n the event any accident, bad ordered Equipment. deraiiment. vandalism or wreck (for
purposes of this Section 4.2 and Section 4.3 hereinafter called coliectively "Derailment")
involving Equipment of or a train operated by User carrying Hazardous Materials shall occur on
any segment of the Joint Trackage. any report required by federal, state or local authorities shall
be the responsibility of User. User shall also advise the owner/shipper of the Hazardous
Materials involved in the Derailment. and Owner. immediately.

In the event of a Derailment, Owner shall assume respons‘bility for cleaning up any
release of Hazardous Materials from User’s Equipment in accordance with ail federal. state, or
local regulatory requirements. User may have representatives at the scene of the Derailment to




observe and proyide information and recommendations concerning the characteristics of
Hazardous Materials release and the cleanup effort. Such costs shall be borne in accordance with
Section 5 of these General Conditions.

[t a Hazardous Materials release caused by a derailment involving Equipment of User. or
on a train operated by User. results in contamination of real property or water on the Joint
Trackage or on real property or water adjacent to the Joint Trackage (whether such real property
or water is owned by Owner or a third party). Owner shall assume responsibility for emergency
cleanup conducted to prevent further damage. User shall be responsible for performing cleanup
etforts thereafter. Any costs associated with cleaning up real property or water on or adjacent
‘o the Joint Trackage contaminated by Hazardous Materials shall be borne in accordance with
Section 5 of these General Conditions.

[f Hazardous Materials must be transterred to undamaged Equipmeai or trucks as a result
of a release caused by a derailment involving Equipment of User. or on a train operated by User.
User shall perform the transter. PROVIDED. HOWEVER. that if the Hazardous Materials are
in damaged Equipment that is blocking the Joint Trackage. Owner. at its option. may transfer the
Hazardous Materials with any costs associated with such transfer borne in accordance with
Section 3 of these General Conditions. Transters of Hazardous Materials by User shall only be
conducted after being authorized by Owner.

4.3 The total cost of clearing a Derailment. cleaning up any Hazardous Materials
released during such Derailment. and/or repairing the Joint Trackage or any other property
damaged thereby shall be borne by the party or parties liable therefor in accordance with Section
5 of these General Conditions.

4.4  Inthe event of release of Hazardous Materials caused by faulty Equipment or third
parties. cleanup will be conducted as stated in Sections 4.2 and 4.3 of these General Conditions.

Section 5. LIABILITY

51 General. The provisions of this Section 5 shall apply only as between the parties
hereto and are solely for their benefit. Nothing herein is intended to be for tne benefit of any
person or entity other than the parties hereto. [t is the explicit intention of the parties hereto that
no person or entity other than the parties hereto is or shall be entitled to bring any action to
enforce any provision hereof against any of the partes hereto, and the assumptions. indemnities.
covenants, undertakings and agreements set forth herein shall be solely for the benefit of. and
shall be enforceable only by, the parties hereto. Notwithstanding anything contained in this
Section 3. no provisions hereof shall be deemed to deprive Owner or User of the right to ¢nforce
or shall otherwise restrict any remedies to which they would otherwise be entitled under other
provisions of the Terms as a result of the other party’s failure to perform or observe any other
obligation or duty created by the Terms. The provisions of this Section 5 shall apply as between
the parties hereto irrespective of the terms of any other agreements between the parties hereto and




other railroads using the Joint Trackage. and the allocation of liabilities provided for herein shall
control as between the parties hereto.

5.2 Definitions and Covenants. The parties agree that for the purposes of this Section 3:

(a) The term "Emplovee(s)" of a party shall mean all officers. agents.
employees and contractors of that party. Such Employees shall be treated either as "Sole
Employees” or "Joint Employees”. as hereinafter specified:

(b) "Sole Emplovees" and "Sole Property" shall mean one or more Employees.

Equipment. tools and other equipment and machinery while engaged in. en route to or
trom. or otherwise on duty incident to performing service for the exclusive benefit of one
party. Pilots furnished by Owner to assist in operating Equipment of User shall be
considered the Sole Employees of User while engaged in such operations. Equipment
shall be deemed to be the Sole Property of the party receiving the same at such time as
deemed interchanged under AAR rules or applicable interchange agreements. or when
such party is responsible for the car hire or per diem for the Equipment under agreement
between the parties:

(c) "Joint Emplovee" shall mean one or more Employees while engaged in
maintaining. repairing. constructing. renewing, removing. inspecting or managing the Joint
Trackage or making Changes in and/or Additions to the Joint Trackage for the benefit of
both ot the parties hereto, or while preparing to engage in. en route to or from. or
otherwise on duty incident to performing such service for the benefit of both parties:

(d) “Joint Propertv" shall mean the Joint Trackage and all appurtenances
thereto. and all Equipment. tools and other equipment and machinery while engaged in
maintaining. repairing, constructing, renewing, removing, inspecting, managing or making
Changes in and/or Additions to the Joint Trackage for the benefit of both of the parties
hereto. or while being prepared to engage in. en route to or from. or otherwise incident
to pertorming such service;

(e) "Loss and/or Damage" shall mean injury to or death of any person.

including Employees of the parties hereto, and loss or damage to any property. including
property of the partes hereto and property being transported by the parties. which arises
out of an incident occurring on, the joint Trackage and shall include liability for any and
all claims, suits, demands, judgmernits and damages resulting from or arising out of such
injury, death, loss or damage. exce t liability for punitive and exemplary damages. Loss
and/or Damage shall include all costs and expenses incidental to any claims. suits.
demands and judgments, including attorneys' fees. court costs and other costs of
investigation and litigation. Loss and/or Damage shall further include the expense of
clearing wrecked or derailed Equipment and the costs of environmental protection.
mitigation or clean up necessitated by such wreck or derailment and shall include any
liabilities for any third-party claims for personal injury or death, property damage, natural
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resource damage. or any penalties. judgments or fines associated with a release of any
contarninants resulting from such wreck or derailment:

(f) Operating Employzes of Owner whose service may be jointly used by the
parties hereto for the movement of trains over the Joint Trackage, including. but not
limited to. train dispatchers. train order operators, operator clerks and watchmen shall at
the time of performing their services be deemed to be Soie Employees of the party hereto
for whose benetit said services may be separately rendered (during the time they are so
separately rendered) and be deemed to be Joint Employees of the parties hereto at such
time as their services may be rendered for the parties’ joint benefit;

(2) All Employees. Equipment. tools and other equipment and machinery other
than as described in (b). (c). (d) or (f) above or in Section 3.4. shall be deemed the Sole
Employees of the employing party and the Sole Property of the using party:

(h) Any railroad not a party to the Terms heretofore or hereafter admitted to
the use of any portion of the Joint Trackage. shall. as between the parties hereto. be
regarded in the same light as a third party. Without limiting the generality of the
foregoing. neither of the parties hereto assumes any responsibility to the other under the
provisions of the Terms for any Loss and/or Damage occasioned by the acts or omissions
of any employees of any such other railroad. or for any Loss and/or Damage which such
other railroad shall be obligated to assume in whole or in part pursuant to law or any
agreement relating to such other railroad’s use of any portion of the Joint Trackage:

(1) For the purpose of this Section 5. Equipment of foreign lines being
detoured over the Joint Trackage. and all persons other than Joint Employees engaged in
moving such Equipment, shall be considered the Equipment and Employees of the party
hereto under whose detour agreement or other auspices such movement is being made.

.3 Reimbursement and Defense. The parties agree that:

(a) Each party hereto shall pay promptly Loss and/or Damage for
which such party shall be liable under the provisions of this Section 5. and shall
indemnify the other party against such Loss and/or Damage. including reasonable
attorneys’ fees and costs. If any suit or suits shall be brought- against either of the
parties hereto and any judgment or judgment shall be recovered which said party
is compelled to pay, and the other party shall under the provisions of the Terms
be solely liable therefor. then the party which is so liable shall promptly repay on
demand to the other party paying the same any monies which it may have been
required to pay, whether in the way of Loss and/or Damage, costs, fees or other
expenses; and if the [.oss and/or Damage in such case or cases is joint or allocated
between the parties ic the Terms, the party defendant paying the same or any
costs, fees or other expenses shall be reimbursed by the other party as allocated
pursuant to the Terms;




-

(b) Each party covenants and agrees with the other party that it will pay
for all Loss and/or Damage. both as to persons and property. and related costs
which it has herein assumed. or agreed to pay. the Judgment of any court in a suit
by third party or parties to the contrary notwithstanding. and will forever
indemnify and save harmless the other party. its successors and assigns. from and
against all liability and claims therefor. or by reason thereof. and will pay. satisfy
and discharge all judgments that may be rendered by reason thereof. and all costs.
charges and expenses incident thereto:

(c) Each party hereto shall have the sole right to settle. or cause to be
settled for it. all claims for Loss and/or Damage for which such party shail be
solely liable under the provisions of this Section 3. and the sole right to defend or
cause to be defended all suits for the recovery of any such Loss and/or Damage
tor which such party shall be solely liable under the provisions of this Section 3:

(d) User shall provide written notice to Owner of any accidents or
events resulting in Loss and/or Damage within seven (7) days of its discovery or
receipt of notification of such occurrence:

(e) [n the event both parties hereto may be liable for any Loss and/or
Damage under the provisions of this Section 5 ("Co-Liable"), and the same shall
be settled by a voluntary payment of money or other valuable consideration by one
of the parties Co-Liable therefor, release from liability shall be taken to and in the
name of all the parties so liable: however, no such settlement in excess of the sum
of One Hundred Thousand Dollars ($100,000) shall be made by or for any party
Co-Liable therefor without the written consent of the other parties so liable. but
any settlement made by any party in consideration of One Hundred Thousand
Dollars ($100.000) or a lesser sum shall be binding upon the other parties and
allocated in accordance with Section 5.5; and no party shall unreasonably withhold
its consent to a settlement proposed by the other party; provided. however. that
failure by a party to secure consent from the other shall not release such other
party to the extent the party who failed to obtain such consent demonstrates that
the other party was not prejudiced by such failure.

(f) In case a claim or suit shall be commenced against any party hereto
for or on account of Loss and/or Damage for which another party hereto is or may
be solely liable or Co-Liable under the provisions of this Section 5. the party
against whom such claim or suit is commenced shall give to such other party
prompt notice in writing of the pendency of such claim or suit, and thereupon such
other party shall assume or join in the defense of such claim or suit as follows:
[ the claim or suit involves Loss and/or Damage to the Sole Employees or Sole
Property of a party or its invitee or property in its care, custody or control. that
party shall assume and control the investigation and defense of such claim or suit:

11




if the claim or suit involves Loss and/or Damage to third parties. Joint Emplovees
or the Joint Trackage. the party whose Sole Employees or Equipment were
involved in the incident shall investigate and defend such claim or suit: and if such
claim or suit involves Loss and/or Damage to third parties. Joint Employees or the
Joint Trackage and neither or both party’s Equipment and Sole Emplovees were
involved in the incident. Owner shall investigate and defend such claim or suit;
provided that the other party also may participate in the defense of any of the
toregoing if it may have liability as a result of such incident:

(2) No party hereto shall be conclusively bound by any judgments
against the other party. unless the former party shall have had reasonable notice
requiting or permitting it to investigate and defend and reasonable opportunity to
make such defense. When such notice and opportunity shall have been given. the
party so notified and the other party shall be conclusively bound by the judgment
as to all matters which could have been litigated in such suit. including without
limitation a determination of the relative or comparative fault of each.

54  Wrecks and Derailment. The cost and expense of repairing bad
ordered Equipment. clearing wrecks or otherwise disabled Equipment or rerailing Equipment (and
the costs of repair or renewal of damaged Joint Trackage or adjacent properties) shall be borne
by the party whose Equipment was wrecked. disabled. or derailed or caused such damage. All
Emplovees or Equipment. while engaged in. en route to or from. or otherwise incident to
operating wrecker or work trains clearing wrecks. disabled Equipment or Derailments or engaged
in repair or renewal of the Joint Trackage subsequent to any such wreck. disability or Derailment.
shall be deemed to be Sole Employees and/or Sole Property of the party whose Equipment was
wrecked. disabled or derailed. However. such Employees or Equipment. while en route from
pertorming such clearing of wrecks. disabled Equipment or Derailments or repairing or renewing
the Joint Trackage to perform another type of service, shall not ve deemed to be performing
service incident to the instant wreck. disability or Derailment.

5.5  Allocation.

(a)  Each party shall bear all costs of Loss and/or Damage to its Sole
tmployees or its Sole Property. or property in its care. custody or control or its
invitees without regard to which party was at fault.

(b) Loss and/or Damage to third parties (i.e.. any person or entity other
than a party hereto, a Sole Employee of either party, a Joint Employee or an
invitee of either party) or their property. to Joint Employees or their property or
to Joint Property shall be borne by the parties hereto as follows:

(1) If the Loss and/or Damage is attributable to the acts or
cmissions of only one party hereto. that party shall bear and pay all of
such Loss and/or Damage.




(i) [f such Loss and/or Damage is attributable to the acts or
omissions of more than one party hereto. such Loss and/or Damage shall
be borne and paid by those parties in accordance with a comparative
negligence standard. whereby each such party shall bear and pay a portion
of the Loss and/or Damage equal to the degree of causative fault or

creentage of responsibility for the Loss and/or Damage attributable to that
party without regard to laws limiting recovery if one party is more than
fifty percent (50%) at fault.

(iif)  Loss and/or Damage to third parties or Joint Employees
occurring in such a way that it cannot be determined how such Loss and/or
Damage came about shall be apportioned between Owner. User and any
other party(ies) authorized to use the Joint Trackage as a trackage rights
tenant. on a usage basis considering each party’'s gross ton miles over the
Joint Trackage for the preceding twelve (12) months or. if such Loss
and/or Damage occurs during the first twelve (12) months following the
effective date of the Terms. the usage of each party between the
occurrence of such Loss and/or Damage and the effective date of the
Terms. provided that, without limitation. User shall not bear or incur any
liability for claims. suits. demands. judgments. losses or damages resulting
from environmental contamination of or hazardous material on or released
from the Joint Trackage. except contamination or a release of hazardous
materials from User’s own Equipment or caused by or arising from the
actions or omissions of User or User's Employees, and then only in
accordance with the other provisions hereof.

(c) The parties agree that the characterization herein of certain
Employees as "Sole Employees” or "Joint Employees" is only for the purpose of
allocating Loss and/or Damage suffered by those Employees. Except as specified
in subsection (a) of this Section 5.5. (which provides for the allocation of certain
Loss and/or Damage between the parties without regard to fault), no party shall
be liable for the acts or omissions (negligent or otherwise) of any other party’s
Employee.

5.6 OWNER AND USER EXPRESSLY INTEND THAT WHERE ONE PARTY IS
TO INDEMNIFY THE OTHER PURSUANT TO THE TERMS, SUCH INDEMNITY SHALL
INCLUDE (1) INDEMNITY FOR THE NEGLIGENCE OR ALLEGED NEGLIGENCE.
WHETHER ACTIVE OR PASSIVE, OF THE INDEMNIFIED PARTY WHERE THAT
NEGLIGENCE IS A CAUSE OF THE LOSS OR DAMAGE; (2) INDEMNITY FOR STRICT
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