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••• • • : < JiJtiStLLOMS 

SUITE tooo 

915 15TH STREET N W 

WASHINGTON, D C ?0005-2318 

' E L t P M O N t (20.'') 637 9499 

FACS lV l lE '202)637-9394 

Hoiiorabk' \ crnoii .A VVillianis 
Sill fac'L- I raiisportalioii Board 
l'>25 K .Slrcct. WV 
Wa.shington. DC 2()42.>-()()()! 

Rl.: ( liaiim.' <»r Address 

Dear Sccrctarv Willi,im.s: 

October 2S. 2003 

ENTERED 
Office of Proceedings 

OCT 20 2003 
Part of ^ 

Public Record 

Ft'lcctivc Thursdiiy, Octoher 30, 200.V thc offices of Baker & .Miller PLI.C will relocate 
to the tollowitig address: 

Baker e'i Miller I ' l I C 
2401 Peniisvl\ania A\eiiue, NW 

Suite 300 
U ashintiton. I)( ?(M»37 

i l . l . . (2oJ» ().̂ 7-U4'>'> 
FA.X (202) f)37-';394 

I'lease iiptiate the Surface Transportation Board's ("S I B") records to rctlect the abo\ e 
change ot address tor all active proceedings included on the enclosed list in which \V illi.mi .A. 
Mullins, David C. Reev es and or Christine .1. Sommer hav e appeared. Copies of all S f B notices, 
decisions, pleadings or other correspondence related to these proceedings dated Octoher ,>o. 2003 
and thereafter should he sent to the attention of Messrs. .Vhilliiis. Reev es or Ms. Sommer al 
Baker î c .Miller PLLC at th.eir new address 

All known parties of record in the proceedings listed on the enclosure hav e been sent a 
copy (>f this change ol"address notitleatioii. 

Sinccrqly yours. 

-•^1 •^i,^<i0,.. 
U iiliam A Mullins DavuiC Reeves ( hris^ne .I. Sommer 

LiicloMiie 
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K.nVctive rhursda>. October 3t). 2(103 
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\\ illiani A Mullins Dav.d C Reeves ' Christine ! Sommer 

Ddckel N<i. <ir > Name (tt Proceediufj at the S 1 B 
1 iiiuiice I)<tcket No. | 
1 )u..kel No AB-.̂ OS 
1 sub-No «.\) 

' Central Miehigm Railvvav CoinparA-.Ahand',)!!!!^!!! Pelilion-ln Saginaw. Ml 

Doeket No AB-4(iS 
(Sub-No. 5.\) 

Paducah ik. I ouisv ille Railway. Inc -.Abandonment l.\cniption-ln Mc( racken ( ounty. 

Doeket No \H-46S 
(Sub-.No. ().\) 

Pailueah it I ouisville Ra;lwav. Ine Ali.indonnieni f xeniplion-In 1 lopkm^»Cuni) K\ 

1 D. No. 343<)7 Keokuk .lunction Railway Co.-Alternative Rail Service-Line OfToledo, Peoria And 
Western Railway Corporation 

1 1) No. 34342 Kansas City Southern-( oiitrol-1 he Kansas ( ' i t \ Sout heir Railway ('ompany. (iatevvay 
lasierii Railw ay ( ompany, . \ i id lhe 1 e\as .Me\ieaii Railway ( ompany 

I I). No. 3433.*̂  Ke;.)kuk .lunetion Railway ( ompany-I eeder Railroad Development .Application-I inc Of 
Toledo. I'eoria &. Western Railway Corporation Between La llarpe .And Mollis. 11. 

i I). No, 34178 Dakota. .Minnesota Si l-.astern Railroad Coiporation And ( edar .\merican Rail Holdings, 
Ine -Control-Iowa. Cliieago A: ( astern Railroad Company 

!• I). No .14177 Iowa, C hieago Sc l astern Railroau v Ompany-Aequi ition .And Operation I vemption-
Lines Of l & M Rail Link, LI C 

I D. Ni>. 34015 Waterloo Railway Company-.Aequisition I-xemption-Bangor and Aroostook Ixailnuul 
Ciimpanv and V an Buren .iridge Company 

!• D No 3.4ui4 Canadian National Railw • ( >)nipany-1 raekage Rights I-\emption-Bangor .aid .\ido>took 
Railroad ( Ompanv and Van liuren Bridge Company 

I D No 33''40 and 
I D. No. 33740 
1 Sub-No. 1) 

1 he Biirlingt(.n Northern and Santa 1 e R.iilway ( oinpany-l'etition l"or Declaration Or 
Prê ^ iipiion ( r o s s i n g . Trackage (>r Join! 1 -.e Riglits ;iiid Ti>v 1 )eteimiiiatKni ' )f 
( ompeiisation and Other Terms 

1 D Nn ^V^SS CSX ( orporation and ( S.\ 1 ransportation. Inc., Norfolk Southern Corporation anil 
Norfolk Southern Railvvav ( ompany-t ontrol and Opeiating l eases Agreeinents-t oni.iil 
Ine and Con-olidated Rail ( orporation 

I D No 33.̂ 8H 
(Sub-No. 91) 

CS.X Corporaiion and CS.X I ransporia'ion. Ire . Norfolk Southern Corpoialioii anil 
Norfolk Southern R.n Iway ( omp.iiiv -( ontn and ()perating 1 .ea>es Agreements ( omail 
Ine. and (Onsolidated Rail ( orporation ((iencral Oversight) 

1 1) No .12^60 Cnioii Pacific Coiporaiion. 1 nion Pacific Railroad Company and Missouri Pacific 
Railroad Companv-Contiol ami .Merger-Southern Pacific Rail Corporat'on. Southern 
Pacific Transpoilation Company, St I ouis .Soutliv< e.̂ te|•n RaiKvay C(»nipaiiy, SPCSI ( orp 
and The Denver and RioCiande Western Railroad Company 

I I) No }2'^(i() 
(Sub-No 21 1 
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Knighlsbr. Ige Drive 
Hamilton. O n o 450^0 
613 868-4974. h'-x 513 868-5778 

RK lard E Kenh 
Transi.ortalion/Distnbution Kiunager—Commsrce, Regulatory Aftairs 
and Organizational Improv ^ment 
Corporate Transporlatidn/Distnbution 

Champion 
,ri,imp,oo hiler'uil'on.tl Corporation 

September 15. 1998 

ENTERED ^ 
Oftice ot the Secretary 

SEP 17 1998 
Part of ^ 

PuMIc Racord 
Office of the Secretary 
Surface Transportation Board 
Case Control Unit 
Attn: STB Docket No. 32760 (Sub.-No. 26) 
1925 K Street, N.W. 
Washington, O.C. 20423-0001 

re: Lnion Pacific Corporation, et. al - Control and Merger -Southern Pacific 
Rail Corporation, et. al ; Houston 'Ciulf Coast Oversight [STB '' inance Docket 
No. 32760 (Sub.-No. 26)] 

Dear Mr. Secretary: 

Enclosed for filing are an original and twenty-five (25) copies of the Statement of Champion 
International Corporation on behalf of itself and its short line railroad subsidiary, the Moscow, 
Camden & San Augustine Railroad Company in the above reference docket proceeding. We 
have also enclosed a computer diskette containing our filing in Word Perfect 5.0 format which 
can be converted to Word Perfect 7.0. (Unfortunately, we do not have ;i;cess to the 7.0 version; 
however, your version will read this file). 

One copy of this filing has been sent to UP'« representative and Administrative Liw Judge 
Stephen Grossman. Copies have also b̂  en sent to all parties of record on the Service List issued 
September 9th. 

Sincerely, 

Richard L. Kerth 
Transportation Manager 
and Regulatory Affairs 

Commerce 

REK/rk 
enclosures 
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'̂ 'Tfe^Scret.ry 
OWce of the BEFORE THE 

SEP l 7 1998 SURFACE TRANSPORTATION BOARD 

part ol 

pubnc R***** Finance Docket No. 32760 (Sub. No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DEN\'ER AND RIO GRANDE 
WESTERN RAILROAD COMP: : Y 

HOUSTON / GULF COAST OVERSIGHT PROCEEDING 

VERIFIED STATEMENT OF CHAMPION INTERNATIONAL CORPORATION 
ON BEHALF OF ITSELF AND ITS SHORT LINE RAILROAO 

SUBSIDIARY OPERATION: 
MOSCOW, CAMDEN & SAN AUGUSTINE RAILROAD 

Champion International Corporation (hereinafter referred to as " Champion") respectfully 

submits this statement to the Board under Decision No. 2 in the Houston / Gulf Coast oversight 

proceeding. The merger ofthe Union Pacific ("UP") and Southern Pacific ("SP") systems 

continues to have a negative impact on Champion's manufacta ing operations and short line 

railroad operations in East Texas serviced by UP/SP from its Hou.Uon base of operations. 

I . Identity and l.iterest of Champion International Corporation 

Champion is an integrated forest products company that manufactures paper, paperboard, 

pulp, lumber and plywood. In east Texas, Champion's Corrigan and Camden plants 

manufacture plywood. The Corrigan facility is rail served directly by the UP/SP Railroad. The 

Camdon facility is rail served by a wholly owned Champion subsidiary, the Moscow, Camden & 

San Augustine Railroad ("MC&SA"), which operates as a switch carrier over seven (7) miles of 



track and interchanges traffic with the UP/SP Railroad at Moscow, Texas. The MC&SA 

Railroad has only one customer - Champion's plywood manufacturing facility at Camden, Texas 

Prior to June 1, 1998, Champion also owned and operated two newsprint manufacturing 

mills in Hast Texas; one in the Houston suburb of Sheldon and the other at Lufkin, Texas'. The 

Sheldon mill is currently lail served by the UP/SP but may receive rail service in the future by 

the Buriington Northem Santa Fe ("BNSF") as a result of the trackage anangement between the 

UP/SP and BNSF announced February 13. 1998.' The newsprint facility at Lufkin, Texas is rail 

served by the Angelina & Neches River Railroad ("A&NR")\ a fifty percent owned affiliate of 

Champion. The A&NR provides general freight service for a number of customers on its 12 

miles of mainline track and interchanges traffic with the UP/SP at Lufkin (Herty), Texas. The 

A&NR will file a separate expression in this proceeding on behalf of itself and its customers. 

Champion's East Texas operations, namely Camden, Corrigan, the A&NR and the 

MC&SA, are located on the former SP mainline between Fair Oaks, AR and Houston, Texas. 

These operations are completely dependent upon the UP/SP as the only means of rail access. 

Rail service to these facilities continues to be impacted by events in Houston and the Gulf Co?st 

area. 

II. Champion's Participation in the UP/SP Merger Proceeding 

Champion expressed concem in our initial lling in Finance Docket No. 32760" that local 

service to our operations located on the SP mainline between Fair Oaks and Houston would be 

impacted by .I c merger of UP and SP due to: (a) overhead trackage rights granted to the BNSF 

as a competitive condition of merger; and, (b) plans for directional (southbound) running of 

trains destined to Houston would interfere with the local service to our facilities (supply of empty 

equipment from Houston to our facilities and the subsequent movement of loaded cars). 

Champion also expressed concem that lhe merger of UP and SP would eliminate a competitive 

' On June 1, 1998, Champion sold these operations to Donohue Industries. Inc., a subsidiary of Donohue, Inc. of 
Montreal, Canada 
- On r braary I ' . I 998, the BNSF and UP/SP announced the parties agreed to exchange half interest in the two 
pieces of former SP 342 miles Houston to New Orleans lines now owned by each railroad. 
" The Angelina & Neches River Railroad is a fifty percent owned affiliate of Champion International Corporation. 
Champion acquired this ownership position in 1985 after Champion merged with St. Regis Paper Company. 



UP reload at Palestine, TX (which has clearly been eliminated as a post merger altemative) and 

suggested that the competitive BNSF reload at Cleveland, TX might a'so eliminated as a post 

merger altemative in the wake of various realignments triggered by the BNSF trackage rights 

agreement. Champion asked the Board to condition the merger by allowing the BNSF open 

access to all Class 111 railroad lines to alleviate any effects of the merger. The Board denied 

Champion's request for conditions' citing that "Class III railroads and their customers on this 

line are rail served exclusively by SP pre-merger and UP/SP post merger and that there is no 

reason to believe the new post merger traffic flows will cause service problems." 

On July 31, 1997, Champion filed supplemental comments with the Board when rail 

service in East Texas had deteriorated to unacceptable levels and on- going efforts to resolve 

those problems directly with thc UP/SP were not eftecliv C In its co nments. Champion cited 

instances of boxcar equipment shortages; boxcars being tendered a;, enipty yet were under lo-'d 

and moving without billing; lack of local service; and the likelihood of a production disruption 

at our facilities because UP/SP could not deliver necessary raw materials. Champion did not 

eek additional orders, modification to any decision, or imposition of additional remedial 

conditions opting, instead, to continue to work directly with the UP/SP to resolve these 

pi oblems. Champion's intent waf. to keep the Board apprised of our situation and to encourage 

the Board to maintain oversight of this merger for the full five (5) year period. 

III. Effects on Champion in Texas and the Gulf Coast Region 

Champion and its affiliate operations continue to experience service problems which we 

believe are directly related to the conditions imposed •'̂  '̂"'̂ liorate competitive impart of the 

merger. UP/SP and BNSF, under trackage rights granted in the merger, are both funnelhig 

numerous southbound trains each day into Houston over the mainline between Fair Oaks and 

Houston which impacts the local operation which services Champion . 

* Comments of Champion I.itemational Corporation dated December 19, 1995; see also Finance Docket No. 32760, 
Decision No. 44, Decided August 6, 1996, page 76 
' Finance Docket No. 32760, Decision No. 44, Decided August 6, 1996, page '93 



Our service problems include: 

e a severe redaction in the frequency of car pickups and set outs by the UP, from five 
days a week to three days a week to zero (at times); 

e local service failures due to conge.'tion in Houston and directional traffic flows; 
e Corrigan, TX unable to have cars switched in ana out by Leggett switching crew 

because of failures of local service from Houston; 
e Leggett switching crew using SP road (heavy) locomotives for switching service have 

resulted in derailments at Corrigan; 
• increased transit times for movements via the UP/SP; 
e substantially increased costs related to shipping products by truck or other modes; 

trans-loading rail cars to trucks; in order to meet customer's delivery schedules and 
press times. 

It's difficult to discern whether these current problems are lingering from t ne UP's service 

"melt-down" in Houston or the operational changes UP/SP made in the Southem Vier on 

February 1, 1998, including "directional running'', (using the parallel SP and UP lines to run one 

way traffic between Houston and Chicago at increased speeds). It is clear to us that additional 

traffic and congestion from both UP/SP and BNSF trains on the main line has impacted our 

businesses as discussed below. 

CAMDEN, TX AND MC&SA: As eariier indicated. Champion's East Texas 

operations are located on vhe mai.iline between Fair Oaks and Houston which has been 

designated a "southbound" track. Camden and the MC&SA depend on UP/SP northbound 

service originating in Houston (Engiewood yard) which must compete against southbound 

tra '̂fic. Train LEF51 is designated to provide northbound local service for movement of 

primarily empty cars to all stations from Houston to Lufkin, TX (including Mccow, TX) three 

times per week -Monday, Wednesday, and Friday. Local train LEF50 is desî nateo to provide 

southbound local service from Lufkin, TX back to Houston with loaded cars on Tuesday, 

Thursday and Saturday. LEF51 crews are called at 3:30 a.m. to pro\ ide local service moving 

north against the flow of southbound trains. On many occasions, the LEF51 crew runs out of 

hours without ever getting clearance past Towe." 26 in Engiewood yard; or if they do get out of 

the yard, they of\en don't get further than Humble, TX -(20 miles north of Houston). On some 

occasions, LEF 51 can't operate at all due t̂ / lack of power and/or congestion in the Engiewood 



yard that backs up through trains onto the mainline. The result is Champion does not receive a 

consistent supply of cars for loading . When train LEF 51 can't operr.te northbound, there is no 

train LEF 50 to operate southbound. Recently, 26 cars loaded with product for our customers 

sat for eight consecutive days at the Moscow, TX interchange yard awaiting local service to 

Houston. UP/SP and BNSF southbound trains passed by the connection several times each day 

while O if shipments sat idle as through trains are (and were) not authorized to move our 

shipments. 

Since January 1,1998, rail shipments from Camden have averaged a 138 % increase in 

transit time over the previous year - which by 1 'P/SP measurements included their "worst" 

service period on record. Shipments to Utility, TX, which should be 4 days transit time, now 

average 25 days yet were only taking 11 days during the "meltdown crisis". Shipments to the 

southem Califomia marketplace which should take 10 days now average 24 days. Customers in 

Eau Claire, Wisconsin; San Antonio, TX; Brownsville, 1X; Corona, Califomia and La Mirada, 

Califomia will only ac ept shipments from our Camden plant if we ship by truck or through the 

BNSF reload at Cleveland, TX. 

However, Champion is restricted on use of the Cleveland, TX BNSF reload facility for 

only those shipments which deliver on the BNSF, principally in Califomia, Washington and Now 

Mexico. The facility does not have the capacity to handle additional volumes to replace UP/SP 

rail service. During the "meltdown crisis", BNSF limited shipments at Cleveland to the same 

shipper volumes as were tendered prior to the crisis. Although Camden has been able to ship 

18% of our rail shipments through this reload; 82% of our rail shipments must still be tendered 

to the UP/SP. Truck shipments from Camden increased 107% in 1996 (over 1995) and 110% in 

1997 (over 1996). Camden shipped an average 825 tmcks a month in 1997 as compared to 700 

trucks per month in 1995. 

From an operational viewpoint, Camden has "peaked" on the number of tmcks it can 

safely load each day. The Cleveland reload is being used by Champion to the maximum extent. 

Without consistent rail service by UP/SP, Champion could be potentially shut out of certain 

markets for our products. We are seeking other cost and service effective reload alternatives to 

take our product to market lo avoid UP/SP rail service. 



CORRIGAN, TEXAS: Champion's Corrigan, TX facility is similariy affected by 

UP/SP service failures. The same local trains providing service to Camden provide service to 

Corrigan. The difference is that UP/SP's Leggett train crew is responsible for switching the mill. 

When local trains, LEF 51 and LEF 50, cannot provide scr. 'ce from and to Houston, the Leggett 

train crew does not switch the mill. Often times, the Leggett train crew cannot gain access to the 

mainline due to the congestion on the main line from southbound UP/SP and BNSF trains. In 

addition, the switching locomotive provided to the Leggett crew is too heavy for switching 

service over our tracks and has resulted in several derailments on our property. 

The Corrigan facility places 29% of its rail shipments through the Cleveland reload for 

BNSF rail service; however, 71% of the shipments from this facility require UP/SP service. For 

the last two years, Corrigan has consistently shipped its maximum capacity of 380 tmcks per 

month to avoid rail service. Again, without consistent rail service by UP/SP, Champion could be 

potentially shut out of certain markets. Here, too, we are seeking other cost and sen ice effective 

reload altematives to take our product to market lo avoid UP/SP rail service. 

To relieve pressure on the Corrigan mill manufacturing operation caused by switch 

failures by UP/SP, thc MC&SA Railroad has proposed to UP/SP, on several occasions, that it 

be permitted to provide switching services at Corrigan. (The MC&SA would accomplish this by 

transferring one of its switch locomotives to the Corrigan facility. The MC&SA railroad crew 

would divide its time between Camden and Corrigan using highway transportation to shuttle the 

crew between the mills.) UP/SP has b̂ cn considering this proposal for well over a year now. 

UP/SP contends they have been focused on the Houston "meltdown" problems and need further 

sf.dj Jl' the labor implications of this proposal. With the closure of the Louisiana Pacific facility 

in Corrigan earlier this year, the only business remaining for the Leggett switch crew to handle in 

addition to Champion's Corrigan mill is LP's wood chip operation in Kirby, TX. Indeed, it is 

quite possible that the Kirby, TX operation may also close in the ne'ir futcre as a direct result of 

a curtailment in Simpson Paper's Pasadena, Texas operation. (The Kirby facility supplies wood 

chips almost exclusively to Simpson Pasadena.). The MC&SA F.aiin'ud is willing to provide 

switching service at Corrigan tailored to meet the mill's needs just as it does foi the Camden 

facility. We don't understand why UP/SP has not been more responsive to our propose' to allow 



the MC&SA Railroad to switch the Corrigan facility and transfer the Leggett crew to another 

area where service is deficient 

IV. Remedial Conditions 

Ŵ hen approving this merger, the Board retained jurisdiction and the authority to impose 

additional conditions (if the facts war. ant). The Board retained five yea's of oversight " to 

ensure the merger related competitive problems do not develop." * In this sub proceeding, 

(Sub.-No. 26), the Board is "examining whether there is any relationship between market power 

gained by UP/SP through the merger and the failure of service that occurred in the region, and if 

so, whether additional remedial conditions would be appropriate." 

Champion believes the unprecedented service problems in Houston and the Gulf Coast 

make it difficult to reach any firm conclusion on the question posed in this proceeding. Ŵe 

simply do not know what constitutes "normal" operations fo> th" UP/SP in Houston and the Gulf 

Coast because service deterioration began almost immediately after the merger. Our definition 

of "normal" can only be equated to the consistent service afforded our operations by SP prior to 

the merger. We have not experienced that service level on a consistent basis. 

Congestion on the F?ir Oaks to Houston main line by UP/SP and BNSF southbound 

trains (via overhead trackage rights granted to BNSF to preserve competition) are key 

contributors to the lack of service we experience today. Additional trains on this line have 

hindered local service. While the trackage rights may have been designed to create competition 

between BNSF and UP/SP on traffic moving to, from, or through Ilo.iston and the Gulf Coast 

area, that special condition has adversely affected and disadvantaged shv̂ ncrG on this line. 

Champion wants and neeos consistent local service restored to our operations in order 

that we are able to take our products into our marketplace. Therefore, we can not endorse any 

additional competitive conditions which would be counterproductive lo restoration of consistent 

local service in Houston and the entire Gulf Coast. 

' Decision No. 77 (Januar)' 2, 1998) at page 7 



V. Houston / Gulf Coast Region 

We acknowledge that the Board has instituted a proceeding. Finance Docket No. 32760 

(Sub.-No. 21) wherein the Board seeks comments on the general effects of the merge*- of Union 

Pacific and Southem Pacific and on the implementation of conditions used to address the 

transaction's competitive harms. In its first annual review. Decision No. 10, served October 27, 

1997, the Board preliminarily concluded that the merger as co.iditioned had not caused 

substantial competitive harm and that post merger safety and service problems were not based 

upon marke* power created from the merger. (Currently, the Board is considering comments filed 

in the second annual review and will render a decision under Sub.-No. 21). 

Champion is filing our comments in the Sub.-No. 2u proceeding, rather than in the 

general oversight proceeding, because we wish to bring to the Board's attention the transaction's 

effect specifically in Texas and thc v aif Coast region. However, we submit that both 

proceedings are so entangled for Texas and Gulf Coast shippers that it is difficult to comment on 

one without reference to the other. Based upon our experiences with local service to our 

operations, Champion offers the followiiig comments: 

I . Champion supports removing service restrictions to short lines railroads by carriers granted 

overhead trackage rights, or "open interchange". However, rather than singling out UP/SP 

for such treatment as would be the case in this oroceeding, we believe the issue of "open 

intercf- .ge" should be addressed in a proceeding applicable to all railroads. Champion 

supports (and expands) the position of AF&PA^ who encouraged the Board "to maximize 

routing options by increasing opportunities for short line rail carriers to participate in UPSp's 

rail traffic; to remove 'paper barriers' in sales agreements and pricing po''cios of Class I 

railroads which can severely restrict the ability of a short line railroad to provide service and 

interchange traffic. During the service "crisis". Champion would have been able to move our 

BN.-F traffic via raii, rather than through a reload, if BNSF had the ability and authority to 

use its through trains to move our cars that UP/SP's local service could not move. This type 

' Comments of AF&PA [AFPA-2] by: Javid B. Hershey dated August U, 1998 STB Finance Docket No. 32760 
(Sub No. 21) 



of competition may have spumed UP/SP to provide service to our company with its own 

through trains rather than lose business to the BNSF. 

2. Champion supports the National Industrial Transportation League* positior. that the Board 

require the UPSP to "submit information on key terminals and routes" in a public - not 

private fomm. We concur that more detailed and corridor specific in., rma'ion is necessary 

for the Board to monitor and evaluate the sc. vice problems still being experienced by 

shippers. The UP claims in its Second Annual Report dated July 1, 1998 that directional 

mnning has made great improvements in service. Champion has not seen this "great 

improvement"; our service has been less than consistent and we believe corridor specific 

infonnation would substantiate this point. System wide information will not provide the 

Board with r.x si hand infonnation of local service problems. 

3. Several parties in this proceeding, including the "Consensus Plan" (Sub.-No. 30), the BNSF 

(Sub.-No. 29), and the Greater Houston Partnership, have asked the Board for neutral 

switching in Houston as a new condition. Those parties who suggest "neutral switching" or 

"coordinated switching" in Houston to alleviate congestion and improve coordination of 

trains in the east Texas corridor also need to provide for specific daily local service to short 

Iires who interchange traffic with the UP/SP (or BNSF) over main lines into or out of 

Houston. Local crews should get priority to travel over cr across main lines to switch local 

industries and collect or deliver shipments and/or equipment to shortline railroads. 

Champion and the Moscow, Camden & San Augustine Railroad urge the Board to 

maintain continued and vigilant oversight of the UP/SP merger with continued emphasis on 

Houston, the Gulf Coast, and east Texas. Just as we were dependent on Sl .'or rail service prior 

to the merger, we are dependent on UP/SP for that same level of service post merger. The UP/SP 

changed that relationship when it agreed to grant overhead trackage rights to the BNSF as a 

competitive condition. If the UP/SP can't restore that service, then we must look at other 

solutions including additional remedial conditions. We have been more than fair in our support 

of the UP/SP by trying to work directly with them to resolve these problems. With the expiration 

* Comments of the National Industrial Transportation League. Finance Docket No. 32760 (Sub No. 21) by Nicholas 
J. DiMichael dated August 14, 1998 



of STB Service Order No. 1518 on August 2, 1998 and the 45 day "wind down period" neariy 

exhausted, UP/SP must now prove to itself and others that it can operate the properties it 

acquired in the merger. 

September 15, 1998 

Respectfully submitted: 

Richard E. Kerth 
Transponation Manager - Commerce & 
Regulatory Affairs 

Champion Intemational Corporation 
101 Knightsbridge Drive 
Hamilton, OH 45020 

10 



CERTIFICATE OF SERVICE 

I hereby certify that copies ofthe foregoing petition have been served this 15th day of 
September, 1998, by first class mail, postage prepaid, upon all parties of record in the oversight 
proceeding. 

Richard E. Kerth 
Transportation Manager - Commerce & 

Regulato'y Affairs 
Champion Intemational Corporation 
101 Knightsbridge Drive 
Hamilton, OH 45020 

11 
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LAW OFFICES 

ZUCKERT, SCOUTT & RASENBERGER, L.L.P. 
8 8 8 S E V E N T E E N T H S T R E E T M W 

W A S H I N G T O N , C C . 2 0 0 0 6 - 3 0 3 9 

T E L E P H O N E ; P 0 2 ) 2 9 6 - 8 6 6 0 

FACSIMILES I 2 0 2 I 3 4 2 0 6 8 3 

I 2 0 2 I 3 4 2 - 1 3 1 6 

RICHARD A. ALLEN DIRECT DIAL. 
(202) 973-7902 

E N T E R E D 
O f f i c e o f t h e S a c r « t i i y 

SEP 1 4 1998 
P u n o i 

-Ur. R e c o r d 
September 14, 1998 

BY HAND 

The Honorable Vernon A. W i'.tarns 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Re: STB Finance Docket No. -32760 iSub. No.-26i Service List 

Dear Mr. Williams: 

I am writing to correct several errors in the Service List for this proceeding tbat you 
issued on September 10, 1998. 

First, it shows me as representing three parties: Chemical Manufacturers A^soci:ition 
("CMA"); Railroad Comr : ssion of Texas ("RTC"); and Texas Mexican Railway ("Tex Mex"). I 
represent only Tex Mex. Although Tex Mex has joined CMA, RTC and several other parties in 
supporting a proposal for the Houstr n/Gulf Coast area, I do noi r'-nresent any parties other than 
Tex Mex. The S ;rvice List correctly lists Thomas E. Schick as the representative of CMA. The 
Service list does i ot list the representative ofthe RTC. It is: 

Lindil C. I'owler, Jr. 
Jeneral Counsel 
The Railroad Commission of Texas 
1701 Congress Avenue 
P.O. Box 12967 
Austin, TX 78711-2967 

CORRESPONDENT OFFICES: LONDON PARIS AND BRUSSELS 



ZUCKERT. SCOUTT «. RASENBERGER L L P 

Hon. Vemon A. Williams 
September 14, 1998 
Page 2 

Second, the Service List also lists Mr. Jarvis V. Woodrick as a representative of T ex 
Mex. This is incorrect and should be deleted. 

Sincerely yours, 

Richard A. Allen 

Attomey for Texas Mexican Railway 
Company 

Enclosures (25) 

cc: All Parties of Record 
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CHARLES L LITTLE 
Ifitetnalional President 

BYRON A BC 'D. JR 
Assistant Pres. .ent 

ROGER D GRIFFETH 
Gene'a' Secretary and Treasurer 

uttltsd 
transpoptatlon 

union 
14600 DETROIT AVEN. JE 
CLEVELAND. OHIO 44',07-4250 
PHONE 216-228-9400 
FAX 216-228-0937 

LEGAL DEPARTMENT 
CLINTON J MILLER. 
General Counsel 

KEVIN C BRODAfl 
Associjle General Counsel 

ROBERTL McCARTY ^ 
Associate General Counse' 

August 28, 1998 

DANIEL R ELLIOn III 
Assistant Generj 

Mr Vernon A. Williams, Secretary 
Surface Transportation Board 
Office of the Secretary 
Cas'- Control Unit, STB FD No 32760 Sub-No, 26 
1925 K Street, N.W. 
Washington, DC 20423-0001 
(202) 565-1650 

Olflce tA tne 

SEP - 2 19'̂8 
tP«TtOf 

subtle B«cord 

Re: Surface Transportation Board 
Finance Docket No. 32760 Sub-No. 26 

Dear Mr. Willi.-ms: 

Please find enclosed the original and 25 copies of United Transportation Union's Notice 
of Intent to Participate in the above-named matter. According to previous Board orders we 
have also enclosed a diskette. 

Thank you for your cooperation in this matter. 

Sincerely, 

Daniel R. Elliott, III 
Assistant General Counsel 

cc: C. J. Miller. Geneiral Counsel 



BEFORE THE 
ol * SURFACE TRANSPORTATION BOARD 

P»rto^«d FINANCE DOCKET NO. 32760 (Sub-No. 26) O MML , 

UNION PACIFIC CORPORATION, UNION PACIFIC^ 
COMPANY, AND MISSOURI PACIFIC RAILROAD 
COMPANY - CONTROL AND MERGER - SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. L O U I S 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., 
AND THE DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

IHOUSTON/GULF COAST OVERSIGHT) 

NOTICE OF INTENT TO PARTICIPATE 

Pursuant to the August 4, 1998 order and in supplement to its May 22, 1998 notice of intent 

to participate. United Transportation Union submits its notice of its intent to participate in this 

Houston/Gulf Coast proceeding United Transportation Union is the largest rail labor organization 

on the UP/SP and has a strong presence in the Houston/Gulf Coast area. As a result. United 

Transportation Union has a great interest in this matter. 

Respectfully submitted. 

Daniel R/Elliott, III 
Assistant General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, Ohio 44107 
(216) 228-9400 



CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing United Transportation Union's Notice of 
Intent to Participate has been served this 28"̂  day of August, 1998 via first-class, postage pre­
paid mail upon the following: 

Arvid E. Roach, IH, Esquire 
Cov'ngton & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, DC 20044 

Stephen Grossman 
Administrative I^w Judge 
Federal Energy Regulatory Commission 
888 First Street, N.E., Ste. UF 
Washington, DC 20426 

DanieTR: Elliott, III 
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mm 
«* 

AUG 31 1998 
P»rt ot 

fubl^c B«cor<i 

BEFORE TME 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32/60 (Sub No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AN? 
MISSOURI PACIFIC RAILROAD COMPANY 

•- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY. SPCSL CORP., AND THE DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

[Houston/Gulf Coast Oversight] 

AMTRAK'S NOTICE OF IhiTENT TO PARTICIPATE 

The National Railroad Passenger Corporation (Amtrak) hereby gives notice that 

it intends to participate as a party of record (POR) in the above-captioned proceeding. 

Respectfully submitted, 

Richard G. Slattery 
NATIONAL RAILROAD PASSENGER 
CORPORATION 
60 Massachusetis Avenue, N.E. 
Washington, D. C. 20002 
(202) 906-3987 
Counsel for National Railroad 
Passenger Corp. 

Dated: August 28, 1998 



CERTIFICATE OF SERVICF 

I hereby certify that on the 28th viay of August 1998, I sen.'ed a copy ofthe 

foregoing Amtrak's Notice of Intent to Pa.ticipate by first class mail, postage prepaid, 

upon: 

Administrative Law Judge Stephen Grossman 
Federal Energy Regulatory Commission 
Office of Administrative Law Judges 
888 First Street, N.E., Suite 11F 
Wp^hington, D. C. 20426 

Arvid E. Roach II, Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 

Richard G. *=ilattery 
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11o-^((^ 

• W I L U A M L . S L O V E H 

C . M I C H A E L L o r r U S 

D O N A U ) O. A V E R Y 

J O I i N H . iX . S E U R 

K E L V I N J . D O W D 

R O B E R T D P O S E N B E R O 

C H R I S T O P H E R A . M I L L S 

P H A N K J . P E H O O L I Z Z l 

A N D R E W B . K O L E S A R I I I 

P E T E R A . P F O H L 

S L O V E R & L O F T U S 
A T T O R N E Y S AT LAW 

1824 S E V E N T E E N T H ' i T H E E T , t i 

W A S H I N G T O N , D . C. 8 0 0 3 6 

August 28. 1998 

VI.a. HAND DELIVERY 

Honorable Vernon A. W i l l i a m s 
Secre ta ry 
Surface T r a n s p o r t a t i o n Board 
Case Conc ro l U n i t 
ATTN: STB Finance Docket No. 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

AUG 31 1998 
Part ot 

public R««»T«* 

32760 (Sub-No. 26) 

L E P H O N E : 

'.'.) 3 4 7 - 7 1 7 0 

F A X -

fOS) 3 4 7 - 3 6 1 9 

E - M A I L : 

and lo l i t u s . com 

26: Re: Finance Docket No. 32760 (Sub-No 
Union P a c i f i c Corporation, et a l . 
Control and Merger -- Southern Pacific 
Rail Corporation, et a l . 

Dear Secretary Williams: 

Enclosed for f i l i n g i n the above-referenced proceeding 
are an o r i g i n a l and 25 copies of the Notice of Inten t to P a r t i c i ­
pate of Houston Li g h t i n g & Power Company. 

An a d d i t i o n a l copy of t h i s pleading i s also enclosed. 
Kindly i n d i c a t e receipt by date-stamping t h i s extra copy and 
returning i t wi t h our messenger. 

Sincerely, 

Christopher A. M i l l s 
An Attorney f o r Houston 
Lighting & Power Company 

CAM:mfw 
Enclosures 

cc: Parties l i s t e d i n C e r t i f i c a t e of Service 



EHTERED 
Offlc* ol the Secrotar> 

m 3 1 1998 
Part ot 

Public Record 
BEP0R7 THE 

SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPAFY.. AND 
MISSOURI PACIFIC RAILROAD CO.viPÂ iy 
-- CONTROL AND MERGER SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

m '̂̂  ^̂̂^ 

Finance Docket No. 32760 
(Sub-No. 26) 

NOTICE OF INTENT TO PARTICIPATE 
OP HOUSTON LIGHTING & POWER COMPANY 

Pursuant to the Board's decision served August 4, 1998, 

Houston L i g h t i n g & Power Company ("HL&P") hereby n o t i f i e s the 

board that i t intends to p a r t i c i p a t e i n the above-referenced 

Houston/Gulf Coast oversight proceeding as a party of record. 

Respectfu]ly rubmitted. 

OF COUNSEL: 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: August 28, 1998 

HOUSTON LIGHTING & POWER 
COMPANY 

By: C. Michael Loftus 
Chrirtopher A. M i l l s 
Slover & Loftus 
1224 Seventeenth Street,' N.W. 
Washington, D.C. 20036 

Attorneys f o r Houston 
Lighting and Power Company 



CERTIFICATE OF SERVICE 

T hereby c e r t i f y that on t h i s 28h day of August, 1998, 

I served copies of the foregoing Notice of Intent to Pa r t i c i p a t e 

of Houston L i g h t i n g & Power Company by hand deli v e r y t o each of 

the f o l l o w i n g : 

A r v i d E. Roach I I , Esq. 
Covington & Burling 
12 01 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Hon. Stephen Grossman 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 
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AUG 31 199? 
part ot 

public R«cO«» 

STJRFACE 
BEFORE THE 
TRANSPORTATION 30ARD 

l^d '^ih-^FINANCE DOCKET NO. 32760 (Sub-No 
/ ^ ^ f ; Y—*; FINANCE DOCKET NO. 32760 (SU)>-No 

FINANCE DOCKET NO. 32 760 (Sub-No. 

I'NION PACIFIC CORPORATION, UNION PACT IC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAIL..OAD COMPANY 

--CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CCkP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT 

NOTICE OF INTENT TO PARTICIPATE 

Pursuant to Decision No. 6, served August 4, 1998 i n the 
above referenced matters, the Port of Corpus C h r i s t i A u t h o r i t y 
hereby subm.its an o r i g i n a l and twenty-five copies of i t s Notice 
of Intent t o Participate as a party of record i n STB Finance 
Docket No. 32760 (Sub-No. 26), STB Finance Docket No. 32760 (Sub-
No. 29), and STB Finance Docket No. 32760 (Sub-No. 30). The Port 
of Corpus C h r i s t i w i l l adopt the acronym "CC" to i d e n t i f y each of 
i t s f i l i n g s . 

The Port of Corpus C h r i s t i requests th.^'t i t s representative, 
as l i s t e d belrw, be included i n the serv;'ce l i d t maintained by 
the Board i n these oversight proceedings so that the l i s t e d 
representative receives copies of a l l orders, notices, and 
pleadings: 

Paul D. Coie.nan 
Hoppei, Mayer & Coleman 
Suite 400 
1000 Connecticut Avenue, N.W. 
Washington, D.C. 20036 



T e l : 202-296-5460 
Fax: 202-296-5463 

The Port of Corpus C h r i s t i a l s o requests t h a t ti-e p a r t i e s serve 
copies o f t l i e i r p l e a d i n g s on: 

Mr. John P. LaRue 
Executive D i r e c t o r 
Port of Corpus C h r i s t i A u t h o r i t y 
P.O. Box 1541 
Corpus C h r i s t i , TX 78403 

Thank you f o r your a s s i s t a n c e i n t h i s m a t t e r . A d i s k e t t e 
c o n t a i n i n g t h i s N o t i c e , f o r m a t t e d t o WordPerfect 7.0. i s i n c l u d e d 
he r e w i t h . 

R e s p e c t f u l l y s u b m i t t e d , 

Paul D. Coleman 
Hoppei, Mayer & Coleman 
S u i t e 400 
1000 Connecticut Aveniie, N.W. 
Washington, D.C. 2 003 6 
A t t o r n e y s f o r -
Port of Corpus C h r i s t i A u t h o r i t y 

August 28, 1998 



C e r t i f i c a t e of Service 

I hereby c e r t i f y that on t h i s 28th day of August, I I 9 J , I 
served by f i r s t class mail, postage prepaid, the Notice of 
Intent to P a r t i c i p a t e of the Port cf Corpus C h r i s t i 
A u t hority, on the fol l o w i n g : 

Arvid E. Roach I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 

The Honorable Stephen Grossman 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 F i r s t Street, N.E. Suite I I F 
Washington, D.C. 20426 

Paul D. Coleman 
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Olflceo^^ BRGI-1 

K \ \ ? i ' \ \ ^^^^ 
f^u" BEFORE THE 

9*^°\xA SURFACE TRANSPORTATION BOARD 
ptt'»*WĴ*' WASHINGTON, D.C. ^^ ^ ^ \ ( 

STB Finance Docket No. 32760 (Sub-No<^26. and (Sub 

Union P a c i f i c Corp., ^ al_. 
-- Control and Merger --

Southern P a c i f i c Corp., £t a l . 

[Houston/Gulf Coast Oversight] 

NOTICE OF INTENT TO PARTICIPATE 
BROWNSVILLE & RIO GRANDE INTERNATIONAL RAILROAD 

In connection wi t h the above captioned proceeding and 

as directed pursuant to the Board's decision served August 4, 

1998, Brownsville & Rio Grande I n t e r n a t i o n a l Railroad '"BRGI") 

hereby gives notice of i t s i n t e n t to pa--ticipate. 

BRGI's i n t e r e s t i s p r i m a r i l y (but not exclusively) 

focused upon The Burlington Northern and Santa Fe Railway 

Company's "proposal number 2" as that proposal i s described on 

page 10 of the Board's August 4th decision.^ 

BRGI w i l l be represented i n t h i s proceeding by counsel 

as follows: 

Robert A. Wimbish 
REA, CROSS & AUCHINCLOSS 
1707 "L" Street, N.W. 
Suite 570 
Washington, D.C. 20036 
(202) 785-3700 

' BNSF's proposals have received the f o l l o w i n g Board 
designation -- Finance Docket No. 32760 (Sub-No. 29). 



BRGI ' - i l l serve copies of t h i s notice upon a l l otber 

pa r t i e s of record as soon as the Board publishes a complete l i s t 

of p a r t i c i p a n t s i n t h i s proceeding. 

Respectfully submitted, 

Robert A. Wimbish 
REA, CRĈ ^ ' & AUCHINCLOSS 
1707 "L" Street, N.W. 
Suite 570 
Washington, D.C. 20036 
(202) 785-3700 

Counsel f o r Brownsville & Rio Grande 
I n t e r n a t i o n a l Railroad 

cc: A l l p a r t i e s of record 
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Ottlce ol 

AUG 2 8 1998 
Partoi ^ Before the 

public B««=̂ '̂  
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 26) 1/ 

UNION PACIFIC CORPOIiATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY --CONTROL AND MERGER--SOUTHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., 

ANU THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 
[HOUSTON/GULF COAST OVERSIGHT] 

NOTICE OF INTENT TO PARTICIPATE 

2/ 

Joseph C. Szabo, ' f o r and on behalf ot United Transporta­

t i o n U n i o n - I l l i n o i s L e g i s l a t i v e Board, gives n o t i c e of i n t e n t t o 

p a r t i c i p a t e . 63 Fed. Reg. 42482-86. (August 7, 1998). 

GORDON P. MacDOUGALIlJ 
1025 Connecticut Ave., N.W. 
Washington DC 20036 

August 28, 1998 
A t t o r n e y f o r Joseph C. Szabo 

1/Embraces a l s o Finance Docket No. 32760 (Sub-Nos. 27 t h r u 32) 

2 / I l l i n o i s L e g i s l a t i v e D i r e c t o r f o r United Tran.sportaticn Union, 
v f i t h o f f i c e s a t 8 So. Michigan Avenue, Chicago, I L 60603. 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y I have served a copy of the f o r e g o i n g upon 

the f o l l o w i n g i n accordance w i t h the d e c i s i o n served August 4, 

1998 by f i r s t c l a s s m a i l postage-prepaid: 

A r v i d E. Roach I I 
Covington & B u r l i n g 
1201 Pennsylvania Ave., N.W. 
P.O. Boy 7566 
V/ashington DC 20044 

Stephen Grossman, ALJ 
Federai Energy Regulatory Comm. 
888 F i r s t St., N.F.-#11F 
Washington DC 20426 

Dated a t 
Washington DC 
August 28, 1998 

GORDON P. MacDOUGALL 
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MAYER, BROWN & PLATT 

2 0 0 0 P E N N S Y L V A N I A A V E N U E , N.W. 

W A S H I N G T O N , D.C. 2 0 O C 6 - I 8 S 2 

ERIKA 2. JONES 
OlBECT DIAL ' 2 0 2 ) 7 7 e - 0 6 4 Z 

ejo. 'es^rr iayerbrown com 

MAIN TELEPHONE 

2 0 2 - 4 6 3 - Z O O O 

MAIN TAX 

2 O 2 - e 6 l - 0 4 7 3 

0«lc« 

AUG 2 8 1998 

public 

VIA HAND DELIVERY 

Office of the Secretary 
Surface Transportation Board 
Case Control Unit 
1925 K Street. N.W. 
Washington. DC 20423-0001 

August 27. 1998 

\ 

/ V 
Re: Finance Docket No. 32760 (Sub-Nos. 26. 28. 29 & 30) 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned proceeding are the original and twenty-
five (25) copies of The Burlington Northern and Santa Fe Railway Company's Notice of 
Intent to Participate (BNSF-6). Also enclosed is a 3.5-inch disk containing the text of 
the filing in WordPerfect 6.1 format. 

I would appreciate it if you would date-stamp the enc'osed extra copy and return 
it to the messenger for our files. 

Sincerely, 

Erika Z. Jones 

Enclosures 

cc: Parties of Record 

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

I N D E P E U D L M MEXICC CiTY CORRESPONDENT JA'.JREGUI. NAVARRETE. NADER Y ROJAS 

INDEPENDENT PARIS C Q R P E S P O N D E N L A M B E R T A R M E N I A D E S & LEE 



BNSF-6 

Olllc* 

AUG 2 8 1998 

BEFORE THE 
SURFACE TRA.NSPORTATION BOARD 

FINANCE DOCKET NO. 32760 
(Sub-No. 26)' [qcTi 
(Sub-No. 28)- Ki^^^''. 
(Sub-No. 29) - ) ^^''^^ 
(Sub-No. 30) ^^^jO-iK^ 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND M.=RGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT PROCEEDING 

NOTICE OF INTENT TO PARTICIPATE OF THE BURLINGTON NORTHERN AND 

SANTA FE r?AILWAY COMPANY 

The Burlington Northern and Santa Fe Railway Company hereby files its notice of 

intent to participate in these proceedings as a party of record. 



Please enter the appearances in these proceedings of the below-named 

attorneys on behalf of The Burlington Northern and Santa Fe Railway Company and 

place them on the service list, at the addresses provided, to receive all pleadings and 

decisions in these proceedings. 

Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northern and 
and Santa Fe Railway Company 
3017 Lou Menk Dnve 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

KiJO 

Erika Z. yones 
Adrian L. Steel, Jr. 
Kathryn A. Kusske 
Kelley E. O'Brien 

Mayer, Brown & Piatt 
2000 Pennsylvania Ave., NW 
Washington, DC 20006 
(202) 463-2000 

and 

1700 East Golf Roi.d 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

August 27, 1998 
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Angelina & Neches River Railroad Co. 
ANR-1 

August 25, 1998 

Office of the Secretary 
Case Control Unit 
Surface Transportation Board 
1925 K. Street N.W. 
Washington, DC 20423-0001 

AUG 28 1998 
Part of 

public n*tcord 

Re: Finance Docket No 32760 (Sub. No. 26), Union Pacific Corp., et al 
-Control and Merger - Southem Pacific Rail Corporation, et ai.-Houston/Gulf 
Coast Oversight 

Dea'' Secretary Williams: 

This letter is to notify the Board that the Angelina & Neches River Railroad ("A&NR") intends 
to pa-ticipate in this proceeding as a party of record Please inciude the undersigned on the 
service list as representative ofthe A&NR 

In accordance with 49 CF R. ft 1180 4(a)(2), the A&NR selects the acronym "ANR" for 
identifying all documerits and pleadings its submits in this proceeding. 

Enclosed with this letter are 25 copies. Copies of this letter are also being served on UP's 
representative and Administrative Law Judge Stephen Grossman in accordance with 
Decision No 6. Copies will be served on all parties of record upon issuance of a formal 
service list. 

Sincerely, 

David M Perkins 
President & General Manager 

cc: Arvid E. Roach, II Esquire 
C o\'ington & Burling 
1201 Pennsylvania Avenue. N W 
Washington, DC 20004 

The Honorable Stephen Grossman 
Administrative Law Judge 
Federal Energy Regulatory Commission 
888 First Street, N.£ Suite 11F 
Washington, DC 20426 

P.O Sox ?J28. Lulktn. Texas 75902-1328 
Telephone 409-634.4403 
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1^0 Idr^ 

W I L I - I A M L . S L C S E H 

J . M I C H A E L L O n IS 

D O N A I D O. A V E R Y 

J O H N H . LE SEIJH 

K E L V I N J . D O W D 

R O B E R T D . R O S E N B E R O 

C H R I S T O P H E R A . M I L L S 

F R A N K J . P E R G O L I Z M 

A N D R E W B . K O L E S A H H I 

P E T E R A . P r O H L 

S L O V E R L O F T U S 

A T T O R N E Y S A T LAW 

1884 S E V E N T E E N T H STREET, N . W. 

W A S H I N O T O N , D . C. 8 0 0 3 6 

August 27, 1998 
• £ < ^ ^ X T E L E P H O N E : 

^ xy»)jjo2) 347-7irO 
; ' A X : 

347-aeio 

W R I " i / : H S E - M A I L : 

AUG 28 1998 

public B«cor<> 

^r)i**ya b slover andloftus.oom 

^nh HAND DELIVERY 

The Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Unit 
1925 K Street, N.W. 
Wasnin9Con, D.C. 20423-0001 

Re: STB Finance Docket No. 32760 (Sub-No. 26) 

Dear Mr. Williams: 

Enclosed please f i n d an o r i g i n a l and twenty-five (25) 
copies of Texas U t i l i t i e s E l e c t r i c Company's Notice of Inten t to 
Participate i n the above-rej:erenced proceeding. A computer disk 
i s also enclosed. 

Respectfully submitted, 

John H. LeSeur 
An Attorney for Texas 
U t i i .-i t i e s E l e c t r i c Company 

JHL:mfw 
Enclosures 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 
and MISSOURI PACIFIC RAILROAD 
COMPAJv̂ Y -- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, 
.SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., 
and THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPMJY 

L 

Finance Docket No." 3z760 
(Sub-No. 26) 

[Houston/Gulf Coast 
Oversight] 

NOTICE OF 
INTENT TO PARTICIPATE 

OF TEXAS UTILITIES ELECTRIC COMPANY 

Pursuant to the Surface Transportatiou Board's 

notice served on Augus: 4, 1998, Texas U t i l i t i e s E l e c t r i c Compa­

ny, v i a i t s undersigned counsel, hereby n o t i f i e s the Board of i t s 

i n t e n t to p a r t i c i p a t e i n t h i s proceeding. 

•NtCREO 

AUG 2 8 1998 
Part ol 

Dated; August 27, 1998 

Respectfully submitted, 

;urf;M^ 6>. John H. LeSei 
Slover & Loftus 
1224 Seventeenth Street, II.W. 
Washington, D.C. 20036 
(202) 347-7170 

Counsel f o r Texas 
U t i l i t i e s E l e c t r i c Company 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have served one copy of the 

foregoing Notice of Intent to P a r t i c i p a t e by f i r s t - c l a s s united 

States mail, postage prepaid, on Arvid E. Roach I I , Esq., 

Covington & Burling, 1201 Pennsylvania Avenue, N.W., P.O. Box 

7566, Washington, D.C. 20044, ?nd on Administrative Law Judge 

Steven Grossman, Federal Energy Regulatory Commission, 888 F i r s t 

Street, N.E., Suite I I F , Washington, D.C. 20426 

Dated t h i s 27th aay of August, 1998 at Washington, D.C. 

I 

ljj«5u.n H. LeSeur C/ 
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Ot«lce ol the 

AUG 28 m 
part"' ,^ 

public Btcord 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 26)' 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM 
AND MISSOURI PACIFIC RAILROAD COKPANY 

-- CONTROL AND ME .3Et̂  --
SOUTHERN PACIFIC RA.IL CORPORAT. ON, SOUTHERN PACIFIC 

TRANSPORTATION CCMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY •-

HOUSTON/GULF COAST OVERSIGHT 

NOTICE OF INTENT TO PARTICIPATE 

Union P a c i f i c C o rporation, Union P a c i f i c R a i i r o a o 

Company and Southern P a c i f i c R a i l C o r p o r a t i o n hereby n o t i f y 

the Board of t h e i r i n t e n t i o n t o p a r t i c i p a t e i n t h i s procaeding 

as p a r t i e s of record. Please place the undersigned 

r e p r e s e n t a t i v e s of Union P a c i f i c on the o f f i c i a l s e r v i c e l i s t 

i n t h i s proceeding. 

CARL W. VON BERNUTK 
RICHARD J. RESSL-iR 
Union P a c i f i c C o r p o r a t i o n 
S u i t e 5900 
1717 Main S t r e e t 
D a l l a s , Texas 75201 
(214) 743-5640 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
Law Department 
Union P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
1.402) 271-5300 

August 27, 1998 

R e ^ e c t f u l ] ^ csabmitted, 

' A R V I D E . P.OACH I I ' 
J . MICilAEL HEMMER 
MICHAEL L . PCSENTIIAL 
Covington & B u r l i n g 
120i Pennsylvania Avenue, N.W. 
P.O. iJox 756o 
Washington D.C. 20044 
(202) 662-5388 

At to rneys f o r Union P a c i f i c 
rnrpnr-^t-i on . Union Pac i f J^ . 
R a i l r o a d Company and Southern 
P ; . r - i f i r R a i l C o r p o r a t i o n 

I n c l u d i n g r e l a t e d subdockets, 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 27th day 

of August, 1998, I caused a copy of che foregoing document to be 

served by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of delivery, on a l l p a r t i e s that have f i l e d 

appearances i n Finance Docket No. 32760 (Sub-No. 26) and r e l a t e d 

subdockets. 

Michael L. Rosenthal 
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ENTIRtD ^ 

AUG 2 8 1998 
A R U - l 

BEFORE THE 
SURFACE TRANSPORTATION BO.ARD 

mrt of 

Finance Docket No. 32760 (Sub-No. 26) 
[and Sub. Nos. 27-31] 

UNION PACIFIC CORP. et a l . 
--Control and Merger--

SOUTHERN PACIFIC RAIL CORP. ec a l . 
[HOUSTON/GULF COAST OVERSIGHr] 

^ ^ 

NOTICE OF INTENT TO PARTICIPATE rr~^ 

Pur.suant t o the Board's Decision No. 6 i n these proceedings, 

the Brotherhood of Railroad Signalmen; I n t e r n a t i o n a l Brotherhoc' 

of Boilermakers,. Black.smiths, Iron Ship Builders Blacksmiths 

Forgers and Helpers; National Councxi of Firemen and Oilers/SEIU; 

and Sheei'- Metal Workers I n t e r n a t i o n a l Association, give notice of 

t h e i r i n t e n t i o n to p a r t i c i p a t e i n these proceedings through t h e i r 

counsel O'Donneli, Schwartz & Anderson. These organizations w i l l 

p a r t i c i p a t e together i n t h i s proceeding and they w i l l be refe r r e d 

to c o l l e c t i v e l y herein as the " A l l i e d Rail Unions" or "ARU". 

Service of f i l i n g s i n t h i s case on the ARU should be provided t o 

Richard S. Edelman, Of Counsel, O'Donneli, Schwartz & Anderson, 

as counsel f o r the ARU. 

Respectfully submitted, 

I^ichard S. Edelman 
Of Counsel 
O'Donneli, Schwartz & Anderson 
1900 L Street, N.W. 
Suite 707 

August 27, 1908 Washington, D.C. 20036 
(202) 898-1824 



CERTIFICATE OF SERVICE 

1 hereby certify that I have caused to be served one copy of 

the foregoing Notice of Intent To Participate, by f i r s t - c l a s s 

mail, postage prepaid, to the offices of the parties on the 

o f f i c i a l service l i s t in this proceeding. 

Dated at Washington, D.C. t h i s 27"'' day of August, 1998. 

Richard S. Edelman 
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S N A V E L Y K I N G M A J O R O S O ' C O N N O R & L E E , I N C . 
E C O N O M I C A N D M A N A G E M E N T C C N S U L T A N T S 

July 13, 1998 

Oftice of the Secretat7 
Case Control Unit 
Attn: STB Finance Docket No. 32760 (Sub-No. 26) 
Surface Transportation Board 
1925 K. Stree.. N.W. 
Washington. D.C. 20423-0001 

Dear Sir or Madam: 

V ' 
/• 4 

I request that I be liste'l as a party of record in STB Finance Docket No. 32760 (Sub-
No. I am Vice President, Snavely King Majoros O'Connor & Lee, Inc. and have submitted 
verified statements in this proceeding as an expert witness on behalf of Kansas City Southern, 
Tex Mex and others. I sti ve as an expert witness on matters relating to railroad economics, 
rate struc«^ j re. and rate reason?bleness. 

1998. 
I hope it will be possible to obtain some of the submissions other parties filed on July 8. 

Thank you very much. 

Sincerely. 

Joseph J. Plaistow 

OflletoftiMSMrvtwy 

JUL 16 1998 

Pwtol 

1220 L STREET, NW, SUITE 410, WASHINGTON, DC •:0005-(202)371-llll, FAX (202)842-4966 

1471 CASTILLO DELMAR, CAROLINA, PP 00979 -(809)783-7683, FAX(809;783-7559 
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TROUTMAN SANDERS LLP 
A T T O R N E Y S A T L A ' V 

, t imi t i 0 i I , % I I I t . r,miH,m,i.., 

4 0 1 N I N T H S T R E E T NW 

S U I T E 1 0 0 0 

W A S H I N O T O N . OC t O O O * - } ' * * 

WWW T P O U T H A N t A N D I N t COM 

William A f/.ull>ni 
wtlhsin muMinî troutmansanOcf* com 

Honorable Vemon A. Williams 
Office of lhe Secretar>' 
Surface 1 ransportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

Direct Dial 202-274-2953 
OiraciFa. 202-6&4-Se21 

July 9, 2003 

9 
V:fi^f 

To 

RE: Change of Counsel/Change of Address 

Dear Sccretar\ Williams: 

firm of; 
Effective Monday, July 14, 2003, William A. Mullins and David C. Reeves will join the law 

Baker & Miller PLLC 
915 Fifteenth Street, NW 

Suite 1000 
Washington, DC 20005-2318 

TEL: (2()2)637-949>) 
l A X : (202)637-9394 

wmullins(a)bakcrantlmiller.com 
drccvcsralbakcranJm ilicr.com 

ENTERED 
Office of Proceeding* 

JUL 0 9 2003 
Part of 

Publk Record 

Please update thc Board's records to substitute Baker & Miller PLLC as counsel of record h r all 
proccfJitigs included on Ihe enclosed list, and to reflect lhat I roulinan .Sanders L L I ' will no longer be 
counsel ot record lor clients represented by Messrs Mullins and Reeves as noted on the ciiclosc J list of 
proceedings in which either or both have entered an appearance. However, with respect to i-inance 
Docket No. 333X8 and 33388 (Sub No. 91), Baker and Miller should he siiowu as counsel of record for 
(iateway Western Railway Company and froutman Sanders LLP should remain as counsel of record for 
New York State Electric and (ia.s. 

Copies of any STB notices, pleadings or other correspondence related lo these proceedings after 
July 11, 2003 should be sent to the attention of Messrs. Mullins or Reeves at Baker & Miller PLLC (at 
the address listed above). 

All known parties of lecord in the proceedings listed on thc enclosure have been sent a copy of 
this change of counsel/change of address notification. 

Sincerely yours, 

and William A. Mullins David C. Reeves 

Enclosure 



Change of Coun.sefChange of Address Notiflcation 
for 

William A. Mullins and David C. Reeves 

Effective Monday, July H, 2003 

Baker & Miller PMX 
915 Fifteenth Street, NW 

Stiife 1000 
Washington, DC 20005-2318 

T E L : (202)637-9499 
FAX: (202)637-9394 

Doeket No. 
Ex Parte No. 
or 
Finance Docket No. 

List of Proceedings Before the STB 

Docket No. AB-468 
(Sub-No. 5X) 

Paducah & Louisville Railway, Inc. - .Abandonment Etxemption - In McCracken County, 
KY 

V V). No. 34342 Kansas City Southem - Control - ' I he Kansas City Southem Railway Company, Gateway 
Eastem Railway Coinpany, And Thc 1 exas Mexican Railway Company 

F.D. No. 34335 Keokuk Junction Railway Cotnpany - Feeder Railroad Development Application - I ine 
Of Toledo, Peoria & Westem Railway Corporation Between La Harpc And Mollis, IL 

I" D No 341 78 Dakota. Minnesota & F'astem Railroad Corporation And Cedar American Rail Holdings, 
Inc. - Control - lowa, Chicago & Eastern Railroad Company 

F.D. No. 34177 lowa, Chicago & Eastem Railroad Company - Acquisition And Operation Exemption -
Lines Of S&M Rail Link, LLC 

11). No. 34015 Waterloo Railway Coinpany - Acquisition Exemption - Bangor and Aroostook Railroad 
Company and Van Buren Bridge Company 

I ' D. No. 34014 Canadian National Railway Company - Trackage Rights Exemption - Ban̂ ôr and 
Aroostook Railroad Company and Van Buren Bridge Company 

F.D. No. 33740 and 
11). No. 33740 
(Sub-No. 1) 

The Burlinjjlon Northem and Santa Fe Railway Company - Petition For Declaration Or 
Piescnpiioii Ol'Crossing, 1 lackaĵ c v.)r Joint Use Rights and l or Dcterminalion Of 
Compensation and Other 1 erms 

F.D. No. 33388 CS.X Corporation and CSX Tian.sportalion, Inc . Norfolk Soulhern Corporaiion and 
Norfolk Southern Railway Company - Control and Operating Leases/Agreements -
Conrail Inc. and Consolidated Rail Coiporation 

F.D No. 33388 
(Sub-No. 91) 

CSX Coq)oration and CSX I ransportafum, Inc., Norfolk Southem C orporation and 
Norfolk Southern Railway Company - Control ;'nd Operating Leases/Agreements -
Conrall Inc and Consolidated Rail C oiporation ((ieneral Oversight) 

F.D. No. 32760 Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific 
Railroad CDmpany - Control and Merger - Southem Pacific Rail Corporation, Southern 
Pacific ; lai'sportation Company, St. Louis Southwestern Railway Company, SPCSL 
Corp. and I ne Denver and Rio (iraiide Western Railroad Company 

F.D No. 32760 
(Sub-No. 21) 

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific 
Railroad Company - Control and Merger - Southem Pacific Rail Corporation, Southern 
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL 
Corp. and The Denver and Rio (Irande Westem Railro.id Company - Oversight 

F.D. No. 32760 
(Sub-Nos. 2(3-2 1 

Union Pacific Corporation, Union Pacific Railroad C ompany and Missouri Pacific 
Railroad Company - Control and Merger - Southem Pacific Rail Corporation, Soulhern 
Pacific Transponation Company, St. Louis Southwestem Railway Company, SPCSI. 
Corp. and I he Denver and Rio (irande Westem Railroad Company 



STB FD-32760(SUB26) 5-29-98 D ID-187925 



May 27, 1998 

Commonwealth 
Consulting 
Associates 

Honorable Vemon A. Williams 
Office of The Secretary 
Case Control Unit 
Attn: STB Finance Docke.' No. 32760 (Sub-No.26) 
Surface Transportation Beard 
|025K Street, N.W. 
Washington, D.C. 20423-0001 

RECEIVED 
m 29 1998 jwj 

Re: Surface Transportation Board Finance Docket No. 32760 (Sub-No. 26) 

Dear Secretary Williams: 

Please accept this letter as Notice of Intent to Participate in the proceeding referenced 
above and add my name to the service list as a party o*" -ecord. Commonwealth 
Consulting Associates will file comments on behalf of Shell Chemical Company and 
Shell Oil Company. 

Respectiull^ubmiited, 

David L. Hall 
Commonwealth Consulting Associates 
13103 F.M. 1960 West 
Suite 204 
Houston, TX 77065 

Voice: (281)9,0-6700 
Fax: (281)970-6800 
E-Mail: commonwealth consultin 

MAY 2 9 1998 
part of PMbMc B«cord 

lcompuserve.com 

13103 F.M. I960 Wit • Suite 204 H^̂ .,a.', TeXas 77065 • It] (Ml) 970-6700 • F/U (Ml) 97:»-6S0D 
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UAVID L M t Y E R 
D I R E C T r > A L N U M B E R 

. 2 0 2 I e e Z 5 5 8 2 

D . R C c r F A C S I M I L E N U M B E R 

I 2 0 2 I 7 7 b 5 5 8 2 

dmeyerOcov corr 

C O V I N G T O N & B U R L I N G 
I 2 0 I P " : N N S Y L V A N I A A V E N U E . N. W. 

P O B O X 7 5 6 6 

W A S H I N G T O N . D C 2 0 0 4 4 - 7 5 e 6 

I 2 0 2 ) 6 6 2 - 6 0 0 0 

F A C S I M I L C I 2 0 2 I e 6 2 . 6 2 9 1 

May 29. 1998 

Public 

BY HAND 

L C C O N F i e L D H O U S E 

C U R Z O N S T R E E T 

L O N D O N W I Y f>.^S 

E N G L A N D 

T E L E P H O W 44-171 4 9 5 L e s s 

F A C S l M r E 4 4 i 7 l - 4 0 ! 5 3 P O I 

K J N C T L A A N 4 4 A V E N U E D C S A R T S 

B R U S S E L S I 0 4 C B E L G I U M 

T E L E P H O N E 3 c 2 S 4 9 - 5 2 . K > 

F A C S I M I L E 3 £ ^ ^ o ^ I 5 » e 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Room 711 
Washington, D.C. 20423-0001 

Re: STB Finance Docket No. 32760 (Sub-No. 26) -
UP/SP Houston/Gulf Coast Oversight Proceeding 

Dear Secretary Williams: 

Enclosed for filing are an original and 25 copies of Union Pacific's 
Reply to KCS/Tex Mex's Motion *o Compel Second Set of Discovery. Please date 
stamp and return the enclosed extra copy of this document with our v. dnng 
messenger. 

Also enclosed is a diskette containing an electronic version of this 
document in WordPerfect 5.1 format. 

Thank you very much for your assistance. 

-'"''O) (998 

Sincerely, 

David L. Meyer 

Attorney for Union Pacific Railroad 
Companv 

Hnclosures 

cc: Hon. Stephen Grossman (by hand) 
All Parties of Record 



UP/SP-342 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROADCOMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOLTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOULS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANV .. 
HOUSTON/GULF COAST OVERSIGHT 

UNION PACIFIC'S REPLY TO K C S ^ E X M»^X'S 
MOTION TO COMPEL SECOND SFT OF DISCOVFRV 

Union Pacific Railroad Company ("UL") hereby replies to the "Motion 

to Compel Discovery Second Set of Discovery" (the "Motion") jointly filed by the 

Kansas City Southem Railway Company ("KCS") and the Texas Mexican Railway 

Company ("Tex Mex") (collectively, "KCSAex Mex") on May 26, 1998 (TM-2/KC5-

2). In light ofthe hearing before Administrative Law Judge Grossman on the 

morning oi June 1 to address outstanding discovery issues, UP has undertaken to 

provide this reply less than three full days after receiving KCS/Tex Mex's motion. 

To the extent there is any question about factual issues addressed herein, such as the 

burdensomeness of KCSTex Mex's discovery, UP is prepared to supplement this 

reply wit.i sworn testimony as appropriate. 



KCSTex Mex's motion seeks to compel responses to discovery 

requests filed by KCSTex Mex on April 29, 1998, see TM-ll/KCS-12 (Exh. A to 

KCSTex Mex Motion), to which UP responded on May 14, 199o, see UP/SP-340 

(Exh. B to KCSTex Mex Motion). KCSTex Mex's motion (p. 1) seeks an order 

compelling UP to produce a "reasonable amount of readily available information" 

responsive to KCSTex Mex's requests. As demonstrated herein, UP has already 

provided reasonable responses to KCSTex Mex's requests, and no further responses 

should be compelltJ. 

As a threshold matter, KCSTex Mex mischaracterize the responses that 

UP has al-eady provided to KCSTex Mex's discovery requests. KCSTex Mex 

assert (p. 3) that UP's responses have been "insufficient and illusory." Altnough 

KCSTe.'c Mex acknowledge that UP has supplied hundreds of pages in response to 

their requests, they assert that only eight of those pages "are even r\ose to being 

called responsive." Motion, p. 3. This is nonsense. All of the dc. aments UP 

produced are directly responsive to KCSTex Mex's requests. They include 

documents reflecting UP's policy of not discriminating against Tex Mex trackage 

rights trains (First Set, Request No. 2), data on terminal dwell times (Second Set, 

Doc. Request No. 3) and standing car capacities of Houston-area yards (id., Int. No. 

7), diagrams of UP's trackage in the Houston area (id.. Doc. Request No. 4 & Int. 

No. 8) and UP's current capital plans for the Houston area (id., Int. No. 9). 
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KCSTex Mex's specific criticisms of UP's responses are equally 

meritless. UP will address those criticisms in the order they are set forth in KCSTex 

Mex's motion. 

I. DEM4NDS FOR DETAILED INFORMATION ABOUT THE 
WHARTON BRANCH 

KCSTex Mex seek extensive and detailed infoiination concerning UP's 

Wharton Branch, a UP line between Rosenberg and Victoria, Texas, that KCSTex 

Mex desire to purchase from UP. UP stated its specific objections to the 

interrogatories and document requests at issue as follows: 

"UP objects to this interrogatory as vague, ambiguous, 
overbroad, unduly burdensome and seeking information 
that is neither relevant nor reasonably calculated to lead 
to the discoveiy of admissible evidence. UP further 
objects to this interrogatory as an improper abuse of 
discovery in an effort by KCSTex Mex to gain advantage 
in ongoing negotiations with UP over the sale of the 
Wharton Branch. UP has responded to KCSTex Mex's 
expression of interest in purch^'-'"" 'he Wharton Branch 
by making a reasonable offer the line KCSTex 
Mex summarily rejected UP's reasonable offer and have 
not responded with a counteroffer of their own. Instead 
of negotiating in good faith, KCS/tex Mex's discovery 
requests refiect an intention to abuse the discovery 
process to advance their negotiating position and/or 
improperly inject the Board into commercial negotiations. 
KCSTex Mex should seek information about the 
Wharton Branch through the negotiating process, not 
through formal Board discovery." 
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UP Response to Interrogatory No. 3, p. 8.- UP asserted similar objections to the 

reqaests for admission at issue, but, contrary to KCSTex Mex's assertion, UP also 

provided re-isonable responses to those requesls.-

KCSTex Mex attempt to justify their requests by pointing out (pp. 7-8) 

that thev have filed with the Board an application seeking authorization to "re­

construct" and rehabilitate the Wharton Branch once they acquire it, and that the 

infonnation they seek "go{es] directly to the scope of and analvsis of the construction 

petition." KCSTex Mex (p. 7) also offer assurances that "are not seeking 

information that would in any way undercut UP's negotiating position or otherwise 

divulge confidential information to UP's detriment." These contentions, however, are 

belied by the substance of KCSTex Mex's requests. Although KCSTex Mex's 

motion (p. 7) describes those requests as seeking innocuous information on the 

physical characteristics of the line - e ^ acreage and the weight of rail - most of 

KCSTex Mex erroneously state that "UP does not raise an objection based 
upon privilege or relevance or even burden." As reflected in UP's objection to 
Intenogatory No. 3 (set forth above), which was incorporated by reierence in UP's 
response to Interrogatories Nos. 4-6 and was substantively identical to UP's 
objections to Document Requests Ĵos. 5-12, UP consistently objected to these 
requests on the grounds of relevance and burden. UP's responses incorporated UP's 
genciai objection (No. 2) to the production of privileged documents or information. 

2' UP denied Request for Adm ssion Nos. 3 and 4 because the propositions 
KCS/Tex Mex asked UP to admit >vere factually untrue. UP admitted part of 
Request No. 8. With regard to the other lequests at issue -• Request No. 5 and the 
remaining portion of Request No. 8 - UP conducted a reasonable inquiry but was 
unable to determine whether the propositions set forth in these requests were accurate 
based on readily available information. 
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the requests a.-e aimed directly at developing information on line value. For example, 

KCSTex Me\ seek "documents relating to a valuation" of any part of the line (Doc. 

Request No. 10; Request for Admission No. 5), "bids received by UP" for track 

structures on the line (Doc. Request Nos. 6, 8), "bid information documents" prepared 

by UP with respect to the line (Doc. Request No. 5), documents relaUng to any "sale" 

or "potential sale" of the line or track structures thereon (Doc. Request Nos. 7, 9), 

and correspondence between UP and third pi.rties (Le^ potential purchasers) 

concerning l i .^ line (Doc. Request Nos. 12, 13). This information, much of which is 

confide.ilial and not disclosed to bidders for a line, is irrelevant to KCSTex Mex's 

construction application, but would instead provide KCSTex Mex with an improper 

advantage in negotiations with UP over a purchase price for the Wharton Line. ' i 

light of the Board's strong preference for negotiated outcomes over Board-imposed 

ones.- KCSTex Mex must not be permitted to abuse the discovery process to skew 

- See. ejj^. ICC Finance Docket No. 32549, Burlington Northem. Inc. & 
Burlington Northem R.R. - Control & Merger - Santa Fe Pacific Corp. A Atchison. 
T. & S.I-. Rv.. Decision served Aug. 23, 1995. p. 227 (ICC has made "clear" its 
"preference for privately negotiated terms and conditions"); ICC Se-' ice Order No. 
1516. Dardanelle & Russcllville R.R. - Authorized to Operate - Lines of Arkansas 
Midland R.R.. Decision served Oct. 27, 1994 (ICC prefers to leave appropriate level 
of compensation to parties and will set c' -npcnsation only if railroad "lias exhausted 
all reasonable efforts toward a negotiable agreement"); see also Ex Parte No. 575, 
Review of Rail Access & Competition Issues, Decision served April 17, 1998, p. 9 
("private sector solutions are generally preferable"). 
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negotiations.-

The other information KCSTex Mex seek ~ le^ detailed information 

about all UP and non-UP property interests in the Wharton Branch (Int. Nos. 3-6; 

Doc. Request No. 11) and information on the acreage and the weight of rail currently 

on the line (Request for Admission Nos. 3, 5) - may have some commercial 

relevance to KCSTex Mex if and w hen they acquire the line and unde.take to 

rehabilitate it, but is not pertinent to whether KCS's application for authority to 

purchase and reconstmct the branch should be granted. Moreover, gathering the 

requested information would entail significant burden. If and when such an 

acquisition takes place, KCSAFex Mex would have access to materials from which 

such information could be derived through the consensual due diligence process. 

KCS/Tex Mex should not be permitted to shift the burden of developing this 

infonnation to UP by interposing a discovery demand. 

^ See, e^, Empire of Carolina. Inc. v. Mackle. 108 F.R.D. 323, 326 (S.D. Fia. 
1985) (denying motion to compel seeking production of material regarding 
"bargaining posilion and goals in current negotiations with a party to the litigation," 
which would provide requesting party "unfair advantage in its negotiations"); BNS 
Inc. v. Koppers Co.. 683 F. Supp. 454, 457-58 (D. Del. 1988) (denying motion to 
compel seeking production from recipient of an acquisition bid of materials relating 
to analysis of the offer); see also, e.g.. Parsons v. Jefferson Pilot Corp.. 141 F.R.D. 
408. 419-20 (M.D.N.C. 1992); Coastal Corp. v. Texas Eastem Corp.. 707 F. Supp. 
280, 281 (S.D. Tex 1989). 



I I . INTERROGATORY NO. 7 

This interrogatory seeks information regarding the "standing car 

capacity" of UP's yards in the Houston are.T In response, UP supplied all ofthe 

responsive information that was readily available to it. UP use« the term "standing 

car capacity" to refer to the number of cars that could be stored in a yard if every 

yard track were filed. Although UP makes use of many operating statistics in 

managing the flow of traffic through its terminals, "standing car capacity" is not a 

statistic that UP regularly uses or computes. In the Ex Parte No. 573 proceeding, UP 

was required to repoit information on the "standing capacity" of UP's two larg'̂ st 

Housion yards ~ Engiewood and Settegast. Decision served Oct. 16, 1997, p. 2. UP 

has reported those statistics, and has produced them to KCSTex Mex in this 

proceeding, but doing so required that UP conduct a special sti uy lo compute this 

information. In response to KCS Tox Mex's interrogatory, UP went a step further 

and calculated the standing capacity of two additional yards ~ Strang and Spring — 

for which infomiation permitting such a calculation was readily available. With 

respect to each of the other 19 yards for which KCSTex Mex demand similar 

infonnation (see Motion, p. 9), making such a calculation would be much more 

burdensome. Under governing Board precedent, UP cannot be required to conduct a 

special study in order to deve'op information that UP does not possess.-

See, e.g.. Docket No. 42012, Sierra Pacific Power Co. & Idaho Power Co. v. 
(continued...) 

lit. Ittk 
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In addition, KCS/Tex Mex's explanation of the reason this infomtation 

is needed - Le^ to determine whether thei request '̂or a forced transfer of UP's 

Booth Yard "is supportable" (see Motion, 9) - is frivolous. KCSTex Mex have 

asked for information about 19 additional yards, only one of which is Booth. 

Moreover. KCS/Tex Mex have been given access to UP track diagrams and, by virtue 

of Tex Mex's presence and operations in Houston, have access of their own to 

informaiion about the configuration and capabilii/js of UP's Houston-area yards. 

I I I . INTERROGATORY NO. 9 

This inten-ogatory seeks a description of "UP's plans for capital projects 

for the Houston area." In response, UP supplied KCSTev Mex with a 60-page report 

dated May 1. 1998 that sets forth in detail UP's "plans for capital projects in the 

Houston area."- That report was the product of exhaustive study and analysis by 

-(...continued) 
Union Pacific R.R.. Decision .served Apr. 16. 1998, p. 4 ("parties in litigation are not 
requiie(i lo conduct buraensome special studies to produce information in the form 
rcoucsted"): Finance Docket No. 31012, Chenev R.R. - Feeder Line Acquisition -
CSX 1 ransportation. Inc. Line Between Greens & Ivalee. AL, Decision sen'ed Apr. 
28. 1989 p. 2 ("to the extent special studies are required, motions to compel will not 
be granted") (citations omitted). KCS/Tex Mex acknowledge this principle. Their 
May 29. 1998 responses to UP's First Set of Discovery Requests (TM-4/KCS-4) 
object to requests for "information in a form not maintained by Tex Mex or KCS in 
the regular course of business or not readily available in the form requested, on the 
ground that such information could only be developed, if at all, through unduly 
burdensome and oppressive special studies, which are not ordinarily required and 
which l ex Mex/KCS object to performing." General Objection No. 6, p. 2. 

- This report was prepared pursuant to the Board's order requiring UP to report 
as t- ils "pla.is for addressing the Houston infr; tmcture." Ex Parte No. 573, 
Decision served Feb. 25, 1998, p. 5. 
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UP of its capacity-related capital needs in the region and reflects the capital "plar.s" 

about which KCSTex Mex inquired. KCSTex Mex's suggestion (p. 10) that UP's 

response was "non-responsive" is ludicrous. 

The only additional material KCSTex Mex suggest .should have been 

produced are "the underlying engineering report which was the basis for the May 1 

report as well as any other engineering report such as the one completed by DMJM." 

Motion, p. 10. UP does not know what KCSTex Mex are referring to with their 

reference to an engineering report "completed by DMJM." Moreover, "engineering 

reports" such as those KCS/Tex Mex demand would not be responsive to KCSTex 

Mex's interrogatory, which asked only about UP's "plans for capital projects." 

Engineering data, which may be one of the factors considered in the capital planning 

process, are not "plans."-

IV. INTERROGATORY NO. 10 

In response to this interrogatory, UP agreed to provide an identification 

of the trains that are scheduled to operate against the current of flow on the 

directionally-operated UP lines over which Tex Mex has trackage righis. KCSTex 

Mex do no quarrel with this response, but correctly note (p. 10) that the promised 

identification had not yet been placed in UP's document depository as of the time of 

KCS/ Tex Mex's visit to the depository. That identifioBtion will be supplied shortly. 

- Were KCSTex Mex to make a request for engineering materials associated 
with any specific capital project, UP would be prepared to address that request. 
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V. DOCUMENT REQUEST NO. 2 

In response to Document Request No. 2, UP has agreed to supply 

KCS/Tex Mex with 100% traffic data for 1997 in a format comparable to the traffic 

tapes produced in the general oversight proceeding, and UP is in the process of 

preparing such tapes. KC STex Mex say (p. 11) that they will accept these tapes "as 

long as they contain substantially the information requested in Document Request No. 

2." UP believes th.it the tapes it is preparing will meet this criteria. In any event, 

they will contain all of the infonnation that KCS/Tex Mex could reasonably need for 

purposes of this proceeding. No party objected to the content of the comparable 

tapes that UP produced during 1997 in the Board's general oversight proceeding. 

Given that the Board has required UP to produce similar tapes in this year's general 

oversight proceeding, there can be no serious question that the format of the tapes UP 

is preparing for KCSTex Mex is adequate. See UP/SP Oversight Decision No. 10, 

served Oct. 27, 1997, p. 19; see also Decision No. 1, served May 19, 1998, p. 6 n.I3. 

KCS/l ex Mex also demand (p. 11) that they be "assured by UP that 

either (1) this format includes all adjustments later made to the traffic or (2) that UP 

waives ils right to later object to the traffic data tape because it does not include 

adjustments." UP presumes that KCSTex Mex are refeiring to the ft- :t that 

adjustments and corrections are made to railroad traffic records on an ongoing basis 

in the ordinary course of business for various reasons, ncluding to reflect retroactive 

refunds and allowances. The tapes that UP is preparing will reflect all of the 
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adjustmerls and corrections that have been made to UP's traffic records as of the 

time the tapes are prepared. However, because the process of making such 

conections and adjustments is an ongoing one, UP cannot stipulate that no further 

adjustments and/or corrections will be made to the underiyin^ traffic records 

subsequent to the preparation of a tape for KCSTex Mex. 

Finally, KCS/Tex Mex ask (pp. 11-12) that UP be "admonished for 

attempting to delay their discovery further" as a result of UP's insistence that 

KCS/l ex Mex contemporaneously produce the 100% Tex Mex traffic data UP has 

requested. There can be no serious doubt that, if UP's traffic tapes are to be 

available for study in this proceeding, tapes reflecting the traffic of the other railroads 

serving the Houston-area ~ including Tex Mex ~ should also be available. KCSTex 

Mex do not appear to take issue with this proposition, because they state (p. 11) that 

they are "in the process of responding to UP's discovery and plan to make their 

traffic tapes available." 

Accordingly, the only issue appears to be one of timing.- As noted, 

the Board ordered UP lo produce its 100% traffic tapes in the general oversight 

; roceeding by July 15, 1998. UP is working to make its tapes available sooner in 

response to KCS/Tex Mex's requests herein, but those tapes are not yet ready. 

Although UP asked for Tex Mex data about a week later than KCSTex Mex asked 

5' UP reserves the right to contest the adequacy of the tapes KCSTex Mex 
produce pursuant to the undertaking set forth in their motion. 
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for UP's data, there is no reason KCSTex Mex should not be able to make the 

requested Tex Mex traffic tapes available to UP on the same schedule, so that UP 

and KCS/Tex Mex can make a simultaneous exchange of their respective traffic 

tapes. KCSTex Mex's burden is much smaller than that facing UP. The UP traffic 

encompassed by KCSTex Mex's requests include 100% of UP's system-wide traffic 

records - which involve over 7 million units of traffic. KCSTex Mex, by contrast, 

have only been asked to produce records for Tex Mex, which handles about 45,000 

units annually. See KCSTex Mex Evidentiary Submission (TM-7/KCS-7), Mar. 30, 

1998, p. 127. In a situation such as this, where it is important for both parties to 

have access to each other's comparable data, a simultaneous exchange is the fairest 

and most sensible approach. 
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CONCLUSION 

For the foregoing reasons, KCSTex Mex's MoMon to Compel Second 

Set of Discover} from UP should be enied. 

RespectftiUy submitted, 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LAWRENCE E. WZOREK 
Law Department 
Union Pacific P.ailroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH II 
J. MICHAEL HEMMER 
DAVID L. MEYER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 200^-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Railroad Company 

May 29. 1998 
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Hon. Stephen Grossman 
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Federal Energy Regulatory Commission 
Suite IIF 
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Richard A. Allen 
John V. Edwards 
Zuckert, Scoutt & Rase i erger, LLP 
888 17th Street, N.W. 
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AGRICULTURE INDUSTRY 

H0ISINGI0N(9̂  
|M09ttt9iMM 

lOt i iH 

^61 6 Z AVM Hoisington Chamber off Commerce 

123 North Mam Street 

H sine i n , Kansas 67544-2594 
tMKtuMizta Ultimo 

COMMUNITt CROSSROADS OF KANSAS PtIROLEUM 

Veinon A. Wiiliams, Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-001 

' ^ SIB 

Telephone (316) 653-4311 

facsimile (316) 653-4311 

May 26, 1998 

ENTERCD 
Oltlc«o»th.»»cr«t«'V 

m 29 1998 
P«rt ol 

pi^lC Record 

Dear Mr. Williams: 

RE: STB Finance Docket No. 32760 (Sub-No.21)r 
Decision 12: Union Pacific Corp. et. aL 
Control and Merger - Southem Pacific Rail 
Corp., et, al. Oversight Proceedings 

Hoisington Chamber of Commerce (HCC), pursuant to Oversight 
Notice Decision 12 served on March 31, 1998, submits this Notice of 
Intention to Participate in the oversight proceedings as a party cf record 
(POR) and request we be placed on the Service List. 

Hoisington Chamber of Commerce is made up of various Businesses, 
Manufacturers, Professionals, Grains Dealers and Farmers. 

Twenty-Five copies accompany the original of this notice to 
participate. 

Very truly yours, 

Robert K. "Bob" Glynn 
Executive Vice President 



CERTIFICATE OF SERVICE 

We hereby certify that we will cause to be served, by first class mail, 

postage prepaid, copies of all filings in Finance Docket No. 32760 (Sub-

No.2t), Oversight Proceedings, on all parties of record identified in the filial 

service list. 

Robert K. GhTin 

FOR: Hoisington Chamber of Commerce 
123 North Main 
Hoisington, KS 67544-2501 
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C O V I N G T O N & B u R L i N i S 
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P O B O X 7 5 6 6 
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May 26, 1998 

LECOfJFIELO MOUSE 

CURZON STREET 

LONDOf4 WIV SAS 

ENGLAND 

TELEPHONE 4 ^ I7I-40S a e a o 

F A C S I M I L E *^-i7i 4 Q S 3101 

KUNSTLAAN AVENUE DES AHTS 

BRUSSELS I 040 BCLGtUM 

TELEPHONE 33 2 S 4 0 "5230 

fAcsiMiLr 32 2 a o e i 5 » a 

BY HAND 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street. N.W. 
Room 711 
Washington, D.C. 20423-0001 

Re: STB Finance Docket No. 32760 (Sub-No. 26) ~ 
UP/SP Houston/Gulf Coast Oversight Proceeding 

Dear Secretary' Williams: 

Enclosed for filing are an original and 25 copies of Union Pacific's 
Reply to KCS/Tex Mex's Motion to Compel. Please date stamp and retu"' the 
enclosed extra copy of this document with our waiting messenger. 

Also enclosed is a diskette containing an electronic version of this 
document in WordPerfect 5.1 format. 

Thank you very much for your assistance. 

Sincerely, 

'^....x^m^', 
David L. Meyer 

Attorney for Union Pacific Railroad 
Company 

Enclosures 

cc: Hon. Stepiicn Grossman (by hand) 
All Parties of Record 

ENTERED 
Otllcm of the Secretary 

MAY 2 8 1998 
Pirt of 

PuMic Racord 



UP/SP-341 

m 28 1998 

public B««o»« 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 26) 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CON I ROL AND MERCiER ~ 
SOUTHERN PACIFIC RAIL CORPORATION. SOUIHERN PACIFIC 

I RANSPORTA FKJ.N' COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY -
HOUSTON/GULF COAST OVERSIGHI 

UNION PACIFlC^S .;ZPLY TO KCSATEX MEX^S MOTION TO COMPEL 

Union Pacific Railroad Comp.iny ("UP") hereby replies to the "Motion 

to Compel Discovery" (the "Motion") jointly filed by the Kansas City Southem 

Railway Company ("KCS") and the Texas Mexican Railway Company ("Tex Mex") 

(collecUvely, "KCS/Tex Mex") on May 4. 1998 (TM-I3/KCS-14). 

KCS/ Tex Mex's motion seeks to compel responses to four requests for 

production of documents that seek massive atnounts of computer data and documents 

that KCS/ l ex Mex assert are relevant lo the question whether, because of asserted 

discrimination by UP against Tex Mex trackage rights trains, the Board should strip 

UP of responsibility for dispatching of certain lines in the Houstcn area and repose 

such respor.sibility in a "neutral" third party. Motion, p. 10. 



Contrary to the implicit premise of KCS/Tex Mex's discovery requests, 

UP has not sought to shield ils dispatching decisions from KCS/Tex Mex's scrutiny. 

UP docs not discriminate in the dispatching of tenant carrier trains (including those of 

Tex Mex) operating over its lines, and has afforded KCS/Tex Mex every opportunity 

to review (and challenge, as appropriate) UP's dispatching ol" Tex Mex trains. 

KCS/Tex Mex are well aware that UP's dispatching of Tex Mex's trains has been fair 

and impartial, and that everv railroad serving Houston has experienced delays as a 

result of severe congestion in and around the Houston terminal. 

7<.CS/Tex Mex do not seek discovery of UP's dispatching data and 

documents in rder to conduct a bona fide inquiry as to whether there has been 

d''̂ crimination. since they have long had all ol" the commercial rights they need to 

carry out sue'"" a review. Instead, they wish to go on a fisiiing expedition iti the hope 

ol" picking out isolated, out-of-context facts that they will attempt lo portray as 

suggesting the presence of discrimination even though none actually orc.irred. Their 

aim is to further their request for conditions that would confer upon them valuable 

commercial rights at UP's expense. As we demonstrate nerein, KCS/Tex Mex cannot 

begi'' to justify the burden UP would be forced to bear in responding to these 

outstanding requests. 

BACKGROUND 

KCSTex Mex initially served the document requests at issue herein on 

March 12, 1998, before the Board issued Decision No. 1 establishing a procedural 
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schedule for this oversight proceeding devoted to Houston,'Gulf service issues. See 

TM-6/KCS-6.L' UP moved for a protective order on March 27, 1998. See UP/SP-

334.- UP's motion for protective order explained, first, lhat KCS/Tex Mex's 

disco\'ery requests were improper under Board rules because there was no proceeding 

pending and, second, that they amounted to a massively oveibroad and unduly 

burdensome fishing expedition into past dispatching decisions, which was particularly 

inappropriate in light j f the opportunities KCS/Tex Mex have had to oversee and 

participate in UP's dispatching of the trackage over which Tex Mex trackage rights 

trains operate. See Motion for Protective Order (UP/SP-334), pp. 7-13, & Tholen 

V.S. 

On April 8. 1998. after Decision No. 1 had been issued. KCS/Tex Mex 

u ithdrew their initial requests and "re-served" them in this proceeding. See TM-

8/KCS-8. Because this action rendered UP's motion for protective '̂ rder moot, UP 

withd»"ew that motion and, on April 23, 1998, itjpuuued to KCS/Tex Mex's foiT 

discovery requests. See UP/SP-336. Although KCS/Tex Mex's requests were sfill 

premature because Decision No. 1 was explicit in slating (at p. 2) that a proceeding 

- Decision No 1 was initially served as Decision No. 12 in Finance Docket No. 
32760 (Sub-No. 21). the Board's general UP/SP oversight proceeding. On May 19, 
1998, the Board c-rrecled that decision by redesignating it as Decision No. 1 in 
Finance Docket No. 32760 (Sub-No. 26). 

= A copy of that motion is appended hereto as Exhibit A. 
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would not commence until June 8,- UP nevertneless responded voluntarily to 

KCS/Tex Mex's requests. 

Although UP remained unwilling lo accede to the massive fishing 

expedition reflected in KCS/Tex Mex's requests, it did provide responsive documents 

setting forth ils policy wilh regard lo the dispatching of Tex Mex trackage righis 

trains. As described in UP's Responses, those documents reflect UP's policy of 

providing - and 1 ex Mex's contractual right to receive ~ non-discriminatory 

dispatching. See UP's Responses. Apr. 23. 1998 (UP/SP-336), which are attached 

hereto as Exhibit B. With regird to KCS/Tex Mex's quest for massive data 

concerning past UP dispatching decisions, however, UP objected to the extreme 

burdensomeness and overbreadth of KCS/Tex Mex's requests and reminded KCS/Tex 

Mex of their ample rights and opportunities to oversee and participate in the 

dispatching of Tex Mex trains operating on UP's lines. Id- at 3-4 (General Objection 

No. 2).*-' 

- KCS/Tex Mex's suggestion (p. 2 n.2) that this position was inconsistent wilh 
that taken in UP's April 15, 1998 letter withdrawing its notion for protective order 
(which is Exh. B to the present motion) is incorrect. UF withdrew ils motion for 
protective order because KCS/lex Mex had withdrawn the discovery requests to 
which the rr.ution was addressed. The letter did not acquiesce in KCS/Tex Mex's 
posili )n that discovery was available as of right prior lo June 8, when a proceeding 
wi!' lormally commence. 

- C-eneral Objection No. 2, which KCS/Tex Mex's motion fails to cite or even 
acknowledge, stales as follows: 

(continued...) 



On May 4. more than 10 days after UP served its responses and made 

documents available tor inspection by KCS/Tex Mex, KCS/Tex Mex filed their 

motion to compel. That motion acknowledges that KCS/Tex Mex's requests were 

massively overbroad and unduly burdensome. K(?S/Tex Mex now say (p. 1) that 

they only want UP to produc J a "reasonable amount of readily available informaiion," 

rather than insisting on the overwhelmingly burdensome search for data and 

documents that v. ould have been called for by tht'*- requests as written. 

Unfortunately, KCS/Tex Mex's attempt to reform their requests falls far 

short of making those requests (lo the extent they have nol already been responded 

-(...continued) 
"UP objects to all ofthe requests on the ground lhat they vastly exceed 
the scope of discovery that is appropriate in this proceeding. The 
requests reflect a vastly overbroad fishing expedition that would i.Tipose 
extraordinary and unreasonable burdens on UP, and are unconnected to 
any specific or colorable claims of "discrimination' in dispatching. The 
requests are especially inappropriate in light of the fact that KCS and 
Tex Mex have been afforded ample opportuniiy to participate in and 
oversee UP's dispatching decisions wilh respect to lines over which 
those railroads operate. Specifically KCS and Tex Mex have been 

ited to participate in the joint dispatching center at Spring. Texas, 
and Tex Mex has the contractual ight to be admitted lo UP dispatching 
facilities and personnel responsible for dispatching to review the 
handling of trains on the U'P lines over which ils trains operate. 
Cooperative oversight of the dispatching' process offers a far more 
constructive means of ensuring •non-discriminatory" dispatching li" m 
any effort to dissect all of the detailed facts surrounding past 
dispatching decisions. Any such effort would be extraordinarily 
burdensome, and would be unp.cductiv given the nature of dispatching 
decisions. See UP Motion for Protective Order, Mar. 31, 1998 (UP/SP-
334), al 9-13." 



to) reasonable in bu'-jen and scope. UP's objections lo KCS/Tex Mex's requests, 

even as somewhat narrowed in this motion, are well-founded, and UP should not be 

ordered to produce the additional materials sought by KCS/Tex Mex's motion to 

compel. 

ARGUMENT 

The Board established this proceeding for the put pose of examining 

whether there is "any relationship" between "market power gained by UP/SP through 

the merger and ti e failure of service" that occurred in the Houston area. Decision 

No. 1, p. 8.- In doinjj so, the Board emphasized lhat it did not intend a full-scale 

rc-evalualion of its decisio.-' approving the rnerger, and would confine the proceeding 

lo Houston/Gulf Coast ser/ice issues. Id., pp. 8-9; see also Response of Respondent 

STB to Motion to Vacate and Remand, Apr. 13, 1998, pp. 2, 4, Westem Coal Traffic 

l̂ eague v. STB, No. 96-1373 (D.C. Cir.) ("limited reopening" ofthe record 

"undertaken by the STB concerns only service problems in Housion, nol the 

fundamental premises ofthe mergei"). 

NMih regard to discovery in this proceeding, the Board has held that, 

although parties are entitled to some di.scovery into "re'evant matters." this oversight 

proceeding "will clearly be inore confined than [the Board's] prior consideration of 

- In fact, as the Board has previously found, and as UP will again show in its 
evidence in this proceeding, UP did not gain any "markel power" as a result ofthe 
UP/SP merger, as conditioned by the Board. 



the merger as a whole." Decision No. 2. p. 2. Chairman Morgan has emphasized 

that the oversight process is intended to be a "focus.-d, probing and productive 

process, but one that is not unduly burdensome." Finance Docket No. 32760 (Sub-

No. 21). Decision No. 1. served May 7. 1997. p. 9. 

Accordingly, while UP acknowledges its obligation to respond to 

reasonable requests for information pertinent to the issues in this proceeding, the fact 

lhat some discovery is tjppropriate does nol mean that KCS/Tex Mex should be 

pern lilted to tum UP's files and data upside-down in a futile effort to unearth every 

possible shred of evidence that KCS/Tex Mex might construe as supporting their 

request for additional conditions that would provide significant commercial benefit to 

KCS/Tex Mex al UP's expense. KCS/Tex Mex's requests must be considered in 

light of the strong guidance from the Board that this proceeding sl ould not be 

allowed lo grow into a hugely burdensome exercise characterirxu by a full-blown 

discovery campaign. 

Viewed in this context, it is clear that KCS/Tex Mex should not be 

entitled to any lurther production of materials responsive lo their discovery requests. 

Request No. i ; 

UP's objections to this requesi are explained in detail in UP's motion 

for 1 rotective order and the verified stalement of Dennis Tholen accompanying that 

motion (Exh. A hereto). Requiring UP lo respond to this requesi would sanction a 

fishing expedition that would impose extreme burdens on UP without achieving any 
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legitimate objective in this proceeding. See UP Motion for Protective Order (Exh. A 

hereto) pp. 7-13. & Tholen V.S. 

KCS/Tex Mex implicitly acknowU-dge the undue burden and 

overbreadth of their initial request, which would have called for every byte of data in 

UP's computer .systems and exerv document in UP's files concerning the myriad of 

dispatching decisions made 24-hours-a-day. 36:-days-a-year with respect to the UP 

trackage over which Tex Mex operates. Sec Tholer V.S (Exh. A hereto), pp. 2-10. 

Conceding that UP should only be required to produc" "a reasonable amount of 

readily available information" (p. 2). KCS/Tex Mex now ask for only two categories 

of material ~ access lo Digicon tapes (and associated audit/ tapes) and Corridor 

Managers' Reports. Contrary to KCS/Tex Mex's assertions, h^»wever, producing 

these materials would still entail extraordinary and unwarranted burden. 

First, KCS/Tex Mex seek the opportunity for their personnel lo "view 

replays of the Digicon system and accompanying voice tapes from the dispatching 

centers." See Motion, p. 12, t Walls V.S., pp. 1-2. While using UP's Digicon 

system lO re-play the tape of one specific, very recent dispatching episode could be 

accomplished (see Tholen V S. (Exh. A hereto), p. 7; Verified Statement of Tliom 

Williams ( Tab 1 hereto), % 8),- that is not the nature ot KCS/Tex Mex's request. 

- If Tex Mex sincerely wished to review the dispatching of specific Tex Mex 
train nn vements, it has the contractual right lo send its personnel lo UP's dispatching 
centers or request a review of UP's dispatching tapes covering the episode of interest. 
See pagtvs 12-13. infra. 
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Instead, they demand the re-playing of aU tapes of aU dispatching decisions since 

June 1. 1997 tor the lines over which Tex Mex operates. 

As Mr. Williams explains in his accompanying erified stalement (Tab 

I hereto), re-playing Digicon tapes in this blunderbuss fashion would be an 

extraordinarily (and indeed insurmountably) burdensome and time-consMming process. 

The Digicon system is capable of maintaining only a short period of dispatching 

history (nol more than several weeks) in active files. These recent active files would 

he the easiest to re-play. However, even for very this recent period, which is a tiny 

IVaction of the period covered by KCS/Tex Mex's demands, re-playing the tapes 

covering just one full day of dispatching on the lines over which Tex Mex ojjerates 

(which cover two corridors and three dispatching districts) would require 

approximately one full day of review. This review would have to cccu; at UP's 

Harriman Dispatching Center in Omaha, where the associated audio tapes reside, and 

would require that UP devote a Digicon terminal and a trained Digicon operator on a 

full-time basis. Reviewing only four weeks of tapes would require about four weeks 

of review (considerably more lime than is available wilhin the procedural schedule 

established by the Board). Even if KCS/Tex Mex reimbursed UP for the 

considerable expense associated wilh this effort, L'P simply does not have manpower 

or Digicon terminals to spare to carry out this task without interfering with UP's 

railroad operations and sacrificing its ongoing service recovery efforts. Williams 

V.S. (Tab 1 hereto), Iffl 8-9. 
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Wilh regard to Digicon tapes refiecling dispatching that too^ place 

more than about four weeks ago, fhe burdens would be even more extraordinary. 

Tapes for this period are archived and wouH have to be downloaded from UP 

facilities in Denver and reloaded onto the Digicon system before they could be re­

played. Because il is nol possible to download tapes covering specific dispatching 

districts, tapes covering the entire SP system would have to be downloaded together. 

1 his downloading process would add requiring considerable data processing lime and 

effort to the burdens associated with re-playing the tapes. Moreover, in order to 

make room for the downloaded data on the Digicon system, it would be necessary to 

remove active tapes. Because most of the active tapes must be maintained in that 

state to facilitate vital railroad functions, at most a single week of archived tapes 

could be downloaded at any one lime. 1 he process of reviewing only one week of 

archived tapes woulH be highly and time-consuming all by itself Attempting lo 

review dozens of weeks of tapes, which KCS/ Tex Mex demand, woii'd likely taxe a 

full year. .Again, even were KCS/Tex Mex to reimburse UP for the expense of 

carrying out this process, acceding to KCS/Tex Mex's demands would deprive UP of 

vital skilled manpower lhat it cannot spare from the ongoing work of rtinning the 

railroad. Williams V.S. ( Tab 1 hereto), H 10. 

The burden and overbreadth of KCS/ Tex Mex's demand fo inspection 

of Digicon tapes is magnified by the fact that such a review would be both futile and 

inappropriate. As explained in LiP's motion for protective order, the nature of 



dispatching decisijns is such that they cannoi be und<;rstood based on a post-hoc 

review of a subset of the information that was before the dispatcher when the 

decisions were made. Dispatching involves the complex exercise of judgment in 

balancing competing factors to achieve the best possible performance of all of the 

Irains operating on the segmeni of railroad the dispatcher controls. If a thorough 

investigaiion is conducted in the immediate aftemiath of a delay experienced by a 

tenant s train, it is sometimes possible to determine whether the delay was caused by 

a dispatching decision that improperiy disadvantaged the tenant's train. However, 

there is virtually no hope of making such a determination days, weeks or months 

after the fact. That is especially true if a post-hoc investigation is limited to Digicon 

tapes (even if supplemented with contemporaneous voice tapes), because the Digicon 

system does not record all ol" thc lactors that underlay the dispatcher's decisions in a 

given situation. See Williams V.S. ( Tab 1 hereto), J, 7; UP Motion for Protective 

Order (i:.\h. A hereto), pp. 12-13, &. Tholen V.S., p. 5.-

The lulility of embarking on an extraordinarily burdensome process of 

alleinpting lo dissect weeks- and months-old dispatching decisions is underscored by 

the fact that KCS/ Tex Mex have, since the creation of Tex Mex's trackage "-'ghts in 

- UP explained the nature of dispatching decisions to the ICC in greater deta"' 
when it replied to allegations ot" discriminatory dispatching made by SP in the 
UP/CNW control proceeding in 1994. See Finance Docket No. 32133. UP's Reply lo 
SP Allegations of "Service Discrimination" (UP/CNW-93), Mar. 30. 1994, pp. 18-26, 
pertincni excerpts of which are attached as Exhibit C hereto. The ICC approved 
lip s application and rejected SP's requests for relief 
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September 1996, had far superior means of overseeing UP's dispatching decisions 

and enforcing Tex Mex's right to non-discriminatory dispatching. Under Tex Mex's 

trackage rights agreemeni with UP, Tex Mex is entitled to non-discriminatory 

dispatching of ils trackage tights irains, and the agreement contains detailed 

"dispatching protocols" lhat are designed lo facilitate enforcement of" that righl.-

When the Board approved the UP/SP merger, it expressly acknowledged that 

dispatching protocols such as those incorporated in Tex Mex's trackage righis 

agreement wilh UP would "ensure equal treatment of all Irains without regard to 

ownership." UP/SP, Decision No. 44, p. 132.- Those dispatching protocols enable 

Tex Mex to monitor in real time the handling of its train.̂ . by UP, allow access by 

Tex Mex's supervisory employees al UP's dispatching centers, and. if a dispute 

arises, provide for dispute resolution procedures, prompt arbitration t»nd sanctions. 

Id. In addition to these contractual rights. KCS and Tex Mex have beep invited to 

join the Spring, Texas, dispatching center lhat UP and BNSF jointly established in 

March 1998 to provide coordinated dispatching ofthe Hou.ston-area lines over which 

- Tor example, the trackage rights agreemeni expressly states that Tex Mex 
trains shall be treated equally in the operation (including dispatching) ofthe UP lines 
over which they operate (Exh. B. § 2.4), and thai Tex Mex officials shall "be 
admitted at any time lo dispatching facilities and personnel responsible for 
dispatching the Joint Trackage to review the handling of trains" (Dispatching 
protocols, 10). A copy ofthe UP-'Tex Mex trackage righis agreemeni is Exhibit D 
hereto. 

- The Board was addressing similar protocols agreed to between UP and BNSF 
with respect to BNSF's trackage righis over UP. 
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those railroads operate, which includes the UP lines over which Tex Mex operates. 

Williams V.S. (Tab 1 hereto), 11! 3-4. 

These are the appropriate mechanisms for KCS^Tex Mex to assure itself 

" on an ongoing, real-time basis — that UP's dispatching of Tex Mex's irains is non-

discnminatory. As Mr. Williams explains, moreover, Tex Mex have taken advantage 

nf these rights to some extent. Although they have not bothered lo visit UP's 

Harriman Dispatching Center in Onjaha to review dispatching decisions carried out 

there, they have recently siationed an employee in the new joint dispatching center at 

Spring. Texas. Williams V.S. (Tab 1 hereto), t 4. 

In addition. Tex Mex has on occasion inquired about the handling of 

particular trains that experienced delays during the recent period of congestion in lhe 

Houston/Gulf region. As Mr. Williams explains, on those occasions UP has 

investigated the situation thoroughly - while the facts were still fresh in people's 

memories — and has reported the findings to Tex Mex. On at least one occasion, 

Tex Mex has been provided with the audio tapes relating to a particular dispatching 

episode. UP's investigations have disclosed no evidence that delays to Tex Mex 

trains were the resuh of discriminatory dispatching, as opposed to the general 

congestion that has plagued all of the railroads in the Houston area. Williams V.S. 

(Tab 1 hereto), Hf 5-6. 

Tex Mex's ability to oversee UP's despatching on a real time basis and 

to request (and participate in) prompt investigations of the handling of Tex Mex's 
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trains establish that massively burdensome discovery of past dispatching decisions is 

inappropriate. UP should not be required to bear the extraordinary burden of 

responding to KCS/Tex Mex's requesi for the sole purpose of" letting KCS/Tex Mex 

and its lawyers attempt to dig through huge volumes of" stale data about long-past 

dispatching decisions lhat KCS/Tex Mex - as a commercial matter — have already 

had an opportunity to review. The only conceivable purpose of such an inquiry 

would be so lhat KCS/Tex Mex could pick out isolated, oul-of-conlexl facts to 

advance their spurious theory of dispatching discrimin ,on. The Board has long 

regarded this sort of burdensome fishing expedition as an improper use of the 

discovery process. See, e.g.. Docket No. 40411. Farmland Industries. Inc. v. Gulf 

Central Pipeline Co., Decision served Jan. 6, 1993, p. 3. 

Second, KCS/ Tex Mex demand production of "Corridor Managers' 

Reports." which KCS/Tex Mex describe as daily logs kept by corridor managers-

reporting on train movements.— KCS/Tex Mex assert lhat these documents are 

— C orridor managers are the immediate supervisors of UP's train dispatchers. 
Before the consolidation oV VP and SP operaiions. which has occurred at various 
times over the past 18 months in various regions, there was no posilion known as a 
"corridor manager" for former SP lines. 

— KCS/Tex Mex also refer (p. 13) to unspecified "other memos and 
correspondence with local managers, or at higher levels ofthe UP organization, 
which talk about dispatching trains and whose trains should be brought through ii 
given terminal." Because there is no self-contained set of such documents, this 
ncedlc-in-a-haystack request would require UP to conduct a highly burdensome 
search o' al! of its files for material that would be no more relevant to the issues in 
this proceeding than the Corridor Managers' Reports. 
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"readily available for the last several months," and they explain that they want UP lo 

produce these reports because they "would provide revealing insights" as to UP's 

dispatching decisions. See Motion, pp. 12-13 & Walls V.S., p. 2. 

Producing th;se reports, even for just the last few months, would be 

very burdensome. Tex Mex's trackage rights straddle two dispatching corriu^rs. A 

corridor manager's "turnover report" is prepared twice daily for each dispatching 

corridor. Such reports typically are doz;;ns of pages long and cover the status of the 

entire corridor, of which Tex Mex's movements are a small fraction. Just the past 

several months of reports would entail downloading, printing and copying several 

thousand puges of records. Williams V.S. (Tab 1 hereto), f l l . 

More importantly, for the reasons set forth above, producing these 

documents would serve no useful purpose. As KCS/Tex Mex acknowledge, the only 

reason they want these documents is to comb Ihrough them in search of unspecified 

"insights" about UP's dispatching practices. The desire to conduct this sort of fishing 

expedition is manifestly an inappropriate basis for compelling responses to 

burdensome discovery requests. See, e.g.. Docket No. 40411, Farmland Industries. 

Inc. V. Gulf Central Pipeline Co., Decision served Jan. 6, 1993, p. 3. And il is 

particularly inappropriate here where KCS/Tex Mex have had ample opportunities to 

oversee UP's dispatching on a real-time basis, and ihus gamer all the "insights" they 

wish concerning how lhat dispatching is carried out in practice. See pages 12-13, 

supra. 
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Request No. 2; 

KCS/ Tex Mex describe the subset of documents that they seek by this 

requesi as all "policy statements, directives, procedures and memos that mention 

dispatching" pertaining to the question whether UP dispatches Tex Mex Irains in a 

non-discriminatory manner. Motion at 11. KCS/Tex Mex lake issue with UP's 

production of" document.-, of this nature because, they argue. UP has only produced 

documents reflecting UP's policy of dispatching Tex Mex's trains in a non­

discriminatory manner, and has thus only produced documents that 

support UP's position. Id. 

KCS/Tex Mex have misconstrued UP's response to this request.— 

UP has produced all of the documents of which il is aware that describe UP's 

dispatching policies and bear on the question whether (or not) the dispatching of Tex 

Mex irains is non-dis'-riminatory. KCS/Tex Mex appear lo be unhappy with the facts 

reflected in the documents UP has produced, but the fact is lhat UP does have a 

policy of Iiol discriminating against Tex .Mex Irains. 

Accordingly. UP has produced the documents responsive to this requesi 

lhat KCS/ Tex Mex purport to seek in their motion to compel. 

- They have also misconstrued their own requesi. which explicitly asked only 
for documents supporting UP's posilion, Lê  those "lhat UP contends prove that KCS 
and Tex Mex have not received adverse, discriminatory treatment in dispatching of 
their trains." See Motion at 6 (quoting Requesi No. 2). In any event, as explained in 
the text. UP believes it has provided a reasonable response to the request even as il is 
framed in KCS/Tex Mex's motion. 
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Requests Nos. 3-4: 

KCS/Tex Mex gioup these two requests together, and UP will 

accordingly address them in lhat manner. KCS/Tex Mex explain that they seek 

documents refle .̂ting positions taken by UP ouiside the Houston/'Gulf region — 

indeed, anywhere on ils system — regarding the need for "neutral dispatching." 

KCS/ Tex Mex contend that there is a nexus between this requesi and the present 

proceeding because the documents they seek would supposedly demonstrate the 

nature of UP's views conceming "neutral dispatching" when the "shoe is on the other 

fool," and UP's trains operate over other railroads. See Motion, pp. 14-15. 

KCS/Tex Mex do not even begin lo address the significant burden that 

would be entailed in searching UP's files for any correspondence that might slate 

UP's position regarding the desirability of non-discriminatory dispatching. Although 

KCS/Tex Mex s Motion (p. 15. & Walls V.;?. p. 1) identifies three locations in 

particular — Chicago, St. Louis and Memphis - their requests demand a wide-scale 

search for any correspondence conceming any and all of the hundreds of locations 

throughout the West where UP operates over the lines (or uses the reciprocal 

switching services) of another carrier. These requests thus reflect another unduly 

burdensome fishing expedition. See UP Motion for Protective Order (Exh. A hereto), 

p. 11. & Tholen V.S.. pp. 10-11. 

Moreover, undertaking the burden of complying with these requests 

would be pointless. KCS,Tex Mex concede that they have in mind documents 
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conceming locations on UP's system far afield from the Houston/Gulf region, where 

the fack configuration, ownership and operating conditions are inherently dissimilar 

to the situation in Housion, and where the service UP provides has nothing lo do 

with the Tlouslon/Ciulf" Coast service at issue this proceeding. The only thing that all 

of these locations have in common is the applicability of the general principle ~ t.Q 

w hich UP would stipulate - that the dispatching of the trains of a tenant railroad 

(whether the tenant is UP or any other carrier) should be carried OP* 'n a neutral and 

non-discriminatory manner. As set forth above (at page 12), UP's trackage righis 

agreemeni wilh Tex Mex expressly provides lhat UP will dispatch I e.\ Mex's trains 

in precisely this manner (see also Exh. D hereto), just as UP expects its trains to 

receive non-discriminatory treatment when they operate on the lines of other 

railroads. 

In seeking to compel a response lo these requests, KCS/Tex Mex 

appear to have confused the concept of neutral, non-discriminatory dispatching — 

which UP favors - wilh the position lhat KCS/Tex Mex are taking in this proceeding 

that dispatching must be carried out by a third party other than the owner of the 

railroad lines over which Tex . x operates. For example, KCS/Tex Mex's 

contention (p. 13) that a recent requesi by UP for "neutral dispatching" of ils trains 

that operate over the lines of other carriers in Chicago is "relevant" to KCS/Tex 

Mex's requesi for "such neutral treatment in Housion" is al odds wilh the facts. The 

UP request that KCS/Tex Mex describe did not involve a request that the owner of 
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trackage used by UP cede the dispatching function to a third party. Instead, UP 

merely requested lhat the owner formally agree ~ in the form ol dispatching 

protocol agreement akin lo lhat already in place biuween UP and Tex Mex - that UP 

trains would be entitled to "equal access and priority." 

Because KCS/Tex Mex's requests seek to impose a significant burden 

on UP without achieving any productive purpose, UP should not be required to 

undertake the burden of responding to them. 

- Since KCS/Tex Mex evidently have somehow secured access lo these specific 
documents relating lo Chicago, which were produced with a Highly Confidential 
designation by lhe applicants in the pending CSX/NS/Conrail merger proceeding, 
there is no need for UP to produce them. 
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CONCLUSION 

For the foregoing reasons, KCS/Tex Mex's Motion lo Compel should 

be denied. 

Respectfully submitled, 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LAWRENCE E. WZOREK 
Law Department 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha. Nebraska 68179 
(402) 271-5000 

Tsntvii:) F:. ROACH II y 
J. MICHAEL H E M M E R 

DAVID L. MEYER 
MICHAEL L. ROSENTHAL 
Covington «& Burling 
1201 Pennsylvania Avenue. N.W. 
P.O. Box 7566 
Washingion. D.C. 20044-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Railroad Company 

Mav 26. 1998 
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VERIFIED STATEMENT 

OF 

THOM WILLIAMS 

1. My name is Thom Williams. I am employed by the Union 

Pacific Railroad Company ("UP") as General Director. Trackage Rights Operations, at 

UP's Harriman Dispatching Center in Omaha, Nebraska. I have been employed in 

the railroad industry for 32 years. I have spent 13 years as a train dispatcher and 12 

years managing five different SP train dispatching centers. I have been directly 

involved in the use of SP's Digicon system since ils insLillalion, and I use that 

system daily in my current position. 

2. As General Director, Trackage Righis Operaiions, 1 serve as 

liaison between UP and Tex Mex with respect to Tex Mex's trackage rights 

operaiions over UP's lines in Texas. During the early period of Tex Mex's trackage 

righis operaiions, 1 was in almost daily contact with Tex Mex about their planned 

train operaiions, so lhat UP could make appropriate plans to accommodate Tex Mex's 

trains on the congested trackage over which they operate. (With experience, it has 

become possible for those routine contacts to be made directly between Tex Mex and 

UP's corridor managers and other dispatching personnel.) In addition, I am also the 

principal point of contact for inquiries by Tex Mex about the handling of its trains by 

UP's dispatchers. 

3. UP does not discriminate against Tex Mex's irains. UP's 

trackage rights agreement wilh Tex Mex embodies UP's policy of dispatching UP 



and Tex Mex irains in an equal and nondiscriminatory manner. Thai agreement 

contains detailed "Dispatching Protocols" that assure lhat that policy is adhered lo. 

Tex Mex has extensive rights to review (and challenge, if necessary) UP's 

dispatching decisions. 

4. For example, Tex Mex is entitled to access to UP's dispatching 

facilities and personnel to oversee UP's dispatching of Tex Mex's trains. Al the 

Harriman Center, where UP has carried out most of the dispatching of the UP lines 

over which Tex Mex operates, Tex Mex has not exercised this right. I am unaware 

of any occasion on which Pat Watts or any other Tex Mex representative visited the 

Harriman Center to oversee UP's dispatching of Tex Mex trains. (Those dispatching 

functions have recently been iranstcrred lo Spring, Texas, where UP and BNSF have 

established a joint dispatching cenier to improve service by permitting greaier 

coordination in the dispatching of Ilou.slon-area lines. I understand that Tex Mex has 

decided to accept UP's invitation to station an employee in that dispatching facility, 

but has declined to join the center and participate in UP and BNSF's efforts lo 

improve dispatching coordinaiion in the region.) 

5. During UP's recent service difficulties in the Houston/Gulf 

region, congestion in the region was al times quite severe, causing significant delays 

to the trains of all railroads in the area, including UP, BNSF and Tex Mex. Delays 

to 1 ex Mex trains on several occasions prompted inquiries from Tex Mex, typically 

by Pat Watts, about the treatment of Tex Mex trains by UP dispatchers. 
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6. On each of the occasions when Tex Mex has asked me to 

investigate whether delays lo Tex Mex Irains were caused by improper (or 

discriminatory) dispatching decisions. 1 have conducted a thorough investigation, 

taking advantage of all available informaiion about the dispatching episode in 

question, including a review of applicable dispatching tapes and the recollections of 

dispatching personnel involved. As 1 have reported to Tex Mex, on none of those 

occasions has there been any evidence of discriminatory dispatching. On one 

occasion. I supplied Tex Mex wilh a tape of voice recordings reflecting the 

dispatching al issue; on another, al Tex Mex's specific requesi, 1 supplied Tex Mex 

wilh a transcript of those audio tapes. 

7. Attempting lo understand all of the factors bearing on the 

exercise of dispatching judge.nent in a given situation is inherently difficult even 

when an investigation is made in the immediate aftermath of a dispatching decision. 

Achieving such an understanding weeks or months after the fact is impossible, even 

with a thorough review of available computer records and voice tapes. That is 

because those records simply do nol reflect all of the factors that bear on the exercise 

of dispatching judgment. 

8. KCS/Tex Mex also misunderstand the burden lhat would be 

involved in re-playing Digicon tapes. Although il is reasonably easy to re-play a 

specific portion of the Digicon records wilhin a few days of their creation, that is not 

what KCSATex Mex envision. Instead, they propose an across-the-board review of all 
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of UP's Digicon tapes since June 1. 1997. Even if such a review wen limited to a 

few weeks of tapes, il would involve an incredibly burdensome and lime-consuming 

process. 

9. The Digicon sy.stem is capable of maintaining only about four-

to-six weeks of dispatching history in active files. Even for this recent period (which 

is only a small fraction of the time period of KCS/ Tex Mex's <lemand). re-playing 

the tapes covering the dispatching of the lines over which. Tex Mex operates, which 

cover four separate dispatching districts, for just a single day would itself require 

approximately one full day. This review would have to occur at UP's Harriman 

Dispatching Center in Omaha, where tbe associated audio tapes reside, and would 

require that UP devote a Digicon terminal and a trained Digicon operator on a full 

time basis. Reviewing tapes covering several weeks of dispatching decisions would 

ilseif requTe several weeks lo complete. Even if KCS/Tex Mex reimbursed UP for 

the considerable expense associated with this effort, UP simply does not have 

manpower or Digicon workstations to spare to carry out this task without interfering 

with ils operations and adversely a:acting ils ongoing service recovery efforts. All 

of UP's trained Digicon operators and Digicon workstations are in full-time use to 

handle the real-world dispalehing of trains on UP's lines, and could nol be devoted to 

the "re-play" effort KCS/Tex Mex demand without interfering wilh those vital 

functions. 
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10. With regard to Digicon tapes reflecting dispatching that took 

place more than four weeks ago, the burdens would be even more extraordinary. 

Tapes for this period are archived and would have lo be downloaded froni UP 

facilities in Denver and reloaded onto the Digicon system, demanding considerable 

data processing effort. Because it is nol possible lo download tapes covering specific 

dispatching districts, tapes covering the entire SP system would have to be 

downloaded. In order lo make room for these tapes on the Digicon system, it would 

be necessary to remove active tapes from the system. However, for accounting and 

other important operating purposes, UP cannoi remove most of the active tapes from 

the system. Therefore, at most one week of tapes could be downloaded al any one 

time. The proces;; of reviewing a single week of archived tape would be incredibly 

burdensome and time-consuming all by itself Attempting to review dozens of 

weeks, which KCS/Tex Mex demand, would likely take a full year. .Again, even 

were KCS/Tex Mex to reimburse UP for the expense of carry ing out this process, 

acceding to KCS.H ex Mex's demands would deprive UP of skilled manpower that it 

does not have lo spare. 

11. KCS/Tex Mex's requesi for Corridor Managers' reports would 

also impose significant burdens on UP. Such reports are prepared twice daily for the 

two UP corridors in which Tex Mex's irains operate. Those reports are quite 

voluminous, and only small portions of them have anything to do with Tex Mex 

(although there would be no easy way to segregate thc Tex Mex information). 



Producing these reports just for the past several months would entail the 

downloading, printing and copying of many thousand pages of text. Il is particularly 

inappropriate to require UP to suffer this burden given that these documents would 

nol shed light on the reasons for the dispatching decisions made by UP's dispatcher 

respecting the handling of Tex Mex's Irains in any particular situation. 
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I, Thom Williams, declare under penalty of perjury that the foregoing is 

true and correct, and that I am qualified and authorized to file this statement. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY' 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WIJSTERN RAILROAD COMPANY -- OVERSIGHT PROCEEDING 

MOTION FOR PROTECTIVE ORDER 

Applicants UPC, UPRR and SPRi^ hereby move for a 

protective order pursuant to 49 U.S.C. § 1114.21(c)(1), This 

motion i s necessary because Kansas City Southem Railway 

Company ("KCS") and Texas Mexican Railway Company ("Tex Mex") 

have served UPRR with a number of very broad requests for 

documents relating to UPRR dispatching and reciprocal 

switching in general and UPRR Houston-area dispatching in 

particular (Exhibit A hereto). A protective order ia 

necessary to bar this unjustified discovery, which even 

KCS/Tex Mex effectively admit i s no more than a fishing 

expedition. The KCS/Tex Mex discovery i s not proper under the 

i Acronyms used herein are the same as those in ;^pendix B 
of Decision No. 44 in Finance Docket No. 32760, served Aug. 
12, 1996. The following original Applicants have been merged 
with UPRR: MPRR (on January 1, 1997); DRGW and SPCSL (cn June 
30, 1997); SSW (on September 30, 1997); and SPT (on February 
1, 1998) . 
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Board's Oversight decisions and would subject Applicants to 

great and unjustified burden and expense. ' 

I . BACKGROUND 

Despite the Surface Transportation Board's repeated 

admonitions that Western railroads stop bickering among 

themselves and instead work together to solve Houston-area 

congestion problems, KCS/Tex Mex have hewn to an adversarial 

course. KCS/Tex Mex held to that course when, on February 12, 

1998, they f i l e d a Joint Petition -- supported by no evidence 

-- demanding the imposition of additional merger conditions. 

They f i l e d the Joint Petition in the face of overwhelming 

evidence -- and the Board's conclusion -- both that the merger 

has not resulted in competitive harm and that the KCS/Tex Mex 

proposals would be counterproductive to service recovery 

efforts. Se^, e.g.. Applicants' Opposition to KCS/Tex Mex 

Petition for Imposition of Additional Conditions, Mar. 2, 

1998, pp. 2-5; Reply of BNSF in Opposition to KCS/Tex Mex 

Petition for Additional Remedial Conditions, Mar. 4, 1998, pp. 

2-4 . 

In their opposition to the KCS/Tex Mex Joint 

Petition, Applicants stressed that r.hey were eager to work 

with KCS/Tex Mex to address Houston/Gulf Coast service issues. 

In particular, Applicants explained tl'at they had reached an 

agreement with BNSF to establish a regional dispatching center 

for Houston-area and Houston-New Orleans trackage, and that 
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KCS and Tex Mex had been i n v i t e d t o p a r t i c i p a t e i u the new 

dispatching center. Applicants also explained that they were 

in t e r e s t e d i n working wi t h KCS/Tex Mex on a voluntary basis as 

to c e r t a i n other aspects of the proposals contained i n the 

Joint P e t i t i o n . 

I t i s therefore rather s u r p r i s i n g t h a t , instead of 

withdrawing t h e i r i l l - a d v i s e d J o i n t P e t i t i o n , KCS/Tex Mex have 

pressed forward i n an adversarial posture by serving UPRR w i t h 

a series of document production recfuests. I t i s even more -

su r p r i s i n g t h a t , i n explaining the "ration a l e " f o r t h e i r 

discovery requests, KCS/Tex Mex say they are seeking t o 

unearth evidence of discriminatory dispatching. 

KCS/Tex Mex's decision to search f o r support f o r 

d i s c r i m i n a t o r y dispatching claims through document discovery 

i s s u r p r i s i n g f o r four reasons. F i r s t , f o r several months, 

KCS/Tex Mex have had the opportunity to see f o r themselves 

whether any discriminatory dispatching has been occurring. I n 

the Board's Supplemental Order No. 1 to Service Order No. 

1518, served Dec. 4, 1997, p. 5, the Soard responded t o 

concerns about UP/SP's a b i l i t y t o favor i t s own t r a f f i c i n 

dispatching operations by d i r e c t i n g UP/SP "to permit 

representatives of BNSF and Tex Mex f u l l access t o UP/SP's 

Spring, Texas, dispatching f a c i l i t y as neutral observers." 

KCS/Tex Mex d i d not take advantage of t h i s opportunity u n t i l 

e a r l i e r t h i s month, when Tex Mex placed an observer i n UP/SP's 
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e x i s t i n g Spring f a c i l i t y . There i s no j u s t i f i c a t i o n f o r 

allowing KCS/Tex Mex to resort to burdensome document 

discovery to examine UP/SP dispatching practices when a less 

burdensome and, as discussed below, the only r e a l i s t i c , 

a l t e r n a t i v e f o r monitoring dispatching has long been 

av a i l a b l e . 

Second, the Board has recently addressed a l l e g a t i o n s 

of discriminatory dispatching by UP/SP. I n the Board's 

decision served February 25, 1998 i n Service Order No. 1518-

and Ex Parte No. 573, p. 3 n.4, the Board stated: "We have 

not seen any evidence of p r e f e r e n t i a l dispatching decisions 

adverse to c a r r i e r s such as Tex Mex." KCS/Tex Mex have never, 

at least u n t i l now, suggested that the Board's conclusion was 

wrong. 

Third, as mentioned above, UP/SP has repeatedly 

i n v i t e d both KCS and Tex Mex to p a r t i c i p a t e i n the new 

consolidated regional dispatching center f o r Houston and Gulf 

Coast l i n e s , where they w i l l be able to assure themselves that 

no discriminatory dispatching i s occurring. UP/SP has met 

wi t h KCS/Tex Mex and has shown them the sp?.ce i n the new 

dispatching center that has been set aside f o r t h e i r use. But 

neither KCS nor Tex Mex has yet accepted UP/SP's i n v i t a t i o n . 

Moreover, as discussed above, KCS/Tex Mex have not, u n t i l 

recently, taken advantage of t h e i r opportunity to place an 

observer i n UP/SP's dispatching center t o a s s i s t UP/SP i n 
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coordinating dispatching w i t h KCS/Tex Mex. And since l a s t 

ypar, KCS/Tex Mex have had the opportunity t o j o i n i n the 

tw i c e - d a i l y conference c a l l s w i t h UP/SP, BNSF and PTRA to 

discuss t r a f f i c flow to and from the Houston area, but they 

have p a r t i c i p a t e d only i n t e n n i t t e n t l y . Apparently, KCS/Tex 

Mex do not agree that p a r t i c i p a t i o n i n a cooperative process 

i s preferable to adversarial posturing. 

F i n a l l y , KCS/Tex Mex as much as admit that t h e i r 

discovery requests are nothing more than a f i s h i n g expedition. 

In an " i n t r o d u c t i o n " section of t h e i r document request f i l i n g 

w r i t t e n i n an attempt t o j u s t i f y the requests (pp. 1-2), 

KCS/Tex Mex acknowledge the Board's February 25 conclusion 

th a t d i s c r i m i n a t i o n has not occurred, and they o f f e r not a 

shred of evidence to j u s t i f y the discovery they now seek. 

I I . A PROTECTIVE ORDER SHOULD BE GRANTED 

A. KCS/Tex Mex Has No Right to Conduct Discovt-rv 

KCS/Tex Mex have served t h e i r discovery requests i n 

the Board's UP/SP Oversight docket, but those requests are 

c l e a r l y inappropriate i n l i g h t of the Board's Oversight 

Decision No. 10, served Oct. 27, 1997. In that decision, the 

Board made clear t h a t i t would conduct annual oversight 

proceedings, and that "parties seeking immediate, merger-

r e l a t e d r e l i e f should use [the Board's] ordinary formal 

complaint or declaratory order procedures," Decision No. 10, 

p. 18. The Board then indicated that i t would commence i t s 
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second annual oversight proceeding on August 14, 1998. As 

there i s no oversight proceeding presently pending, and as 

KCS/Tex Mex have not f i l e d a formal complaint or a declaratory 

order p e t i t i o n , the KCS/Tex Mex document requests are c l e a r l y 

inappropriate. See 49 C.F.R. § 1114.21(a) (parties "may 

obtain discovery . . . which i s relevant to tha subject matter 

involved i n a proceeding") (emphasis added). Furthermore, as 

explained i n Applicants' opposition t o the KCS/Tex Mex Joint 

P e t i t i o n , KCS/Tex Mex have provided absolutely no basis f o r • 

the commencement of a proceeding of any kind. 

Even i f i t were appropriate f o r KCS/Tex Mex t o seek 

Board action i n the UP/SP Oversight docket, the Board has 

never indicated Lhat pai'ties may conduct any discovery i n 

oversight proceedings. Applicants provided appropriate 

discovery v o l u n t a r i l y i n the f i r s t proceeding, but the Board 

rejected arguments by KCS and others f o r f u l l - b l o w n formal 

discovery: "There i s no reason tc open t h i s proceeding f o r 

formal discovery procedures as some p a r t i e s suggested. . . . 

Formal discovery procedures would . . . complicate t h i s 

oversight process unnecessarily." Decision No. 10, p. 10. 

The Board then l i m i t e d Applicants' and BNSF's o b l i g a t i o n i n 

the f u t u r e annual Oversigh'; proceedings t o the p r o v i s i o n of 

t r a f f i c data. I d . I t thus follows a f o r t i o r i t hat no 

discovery i s proper here. Allowing the oversight process to 

open the door to wide-ranging discovery would run counter to 
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Chairman Morgan's view that the oversight process be "one that 

i s not unduly burdensome." Oversight Decision No. 1, p. 9. 

B. KCS/Tex Mex's Discovery Is An Impermissible Fishing 
Expedition f o r Ir r e l e v a n t M a t e r i a l , and Would Impose 
Great and U n j u s t i f i e d Burdens 

A pr o t e c t i v e order i s warranted not only because 

KCS/Tex Mex's discovery requests are prc-edurally 

inappropriate, but also because KCS/Tex Mex have provided no 

basis f o r t h e i r requests and because the requests are 

extremely burdensome. 

1. The Discovery Requests Are a Fishing Rxpeditior^ 

The Board has repeatedly rejected discovery requests 

that amount to nothing more than f i s h i n g expeditions. See. 

S . ^ , Docket No. 40411, Farmland Industries. Tr̂ ^ v. Gulf 

Central Pipeline . Decision served Jan. 6, 1993, p. 3,. 

Docket No. 3 8676, Changes i n Routing Provision -- Conrai ;i --

Jy ly , 1?81, Decision served Mar. 21, 1988, p. 5. Here, 

KCS/Tex Mex as much as admit that t h i s i s t h e i r purpose. 

KCS/Tex Mex have provided no basis f o r the discovery 

they seek. Despite the fact that more than a year and a h a l f 

has passed since the UP/SP rerger, and despite being granted 

Board-ordered access to UP/SP dispatching operations and 

having observed those operations on occasion, KCS/Tex Mex have 

not pointed to a single incident that they claim demonstrates 

d i s c r i m i n a t i o n . KCS/Tex Mex have not pointed t o any evidence 

that KCS/Tex Mex t r a i n s have suffered greater delp.ys as a 
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r e s u l t of Houston-area service problems than UP/SP t r a i n s . I n 

f a c t , i n t h e i r discovery .-equest, KCS/Tex Mex even acknowledge 

without challenge (p. 2) the Board's statement that i t has 

"not seen any evidence of p r e f e r e n t i a l dispatching decisions 

adverse to c a r r i e r s such as Tex Mex." 

The only j u s t i f i c a t i o n that KCS/Tex Mex give f o r 

t h e i r discovery requests i s t h a t "because neither Tex Mex nor 

KCS have i n t h e i r possession records relevant t o UP's past and 

present dispatching practices, i t i s necessary t o seek t h i s _ 

information from UP" (p. 2). KCS/Tex Mex cannot point to 

anything that they expect to f i n d as a r e s u l t of t h e i r 

discovery requests -- they simply want to conduct an open-

ended search of massive records. Thif i s the very d e f i n i t i o n 

of an irapermissible f i s h i n g expedition. 

It is in fact not surprising that KCS/Tex Mex cannot 

point to any examples of discrimination. As the attached 

verified statement of Dennis D. Tholen, UPRR's Assistant Vice 

President in charge of the Harriman Dispatching Center, 

explains, UP/SP has issued formal instructions to its 

dispatchers to dispatch Tex Mex trains in a nondiscriminatory 

manner. Tholen V.S., p. 2. In the Houston area, UP/SP trains 

have been delayed as much as, if not more than, KCS/Tex Mex 

trains, because the problem is congestion, not discrimination. 

1^ 



2. The Discovery Reauests Are Unduly Burdensome 

As Mr. Tholen explains i n h i s v e r i f i e d statement, 

compliance w i t h KCS/Tex Mex's extremely broad discovery 

requests would impose extraordinary burdens on UPRR, and would 

seriously i n t e r f e r e w i t h UPRR's ongoing service recovery 

e f f o r t s . The document requests are of tremendous breadth, 

encompassing (a) every computerized or paper record r e l a t i n g 

i n any way to the dispatching of the tnousands of UPRR, Tex 

Mex and BNSF t r a i n s that passed throu*"^ the Houston a'̂ '̂ a 

during a span of almcst nine laontiis; (b) every document 

r e l a t i n g to any instance i n wnich UPRR d i d not dispatch i t s 

own t r a i n s at any locatiox^, but wished to do so using a 

"neut r a l " dispatcher or a dispatcher selected by UPRR and 

other c a r r i e r s ; and (c) every document r e l a t i n g to any 

instance i n which UPRR expressed a desire t o perform 

r e c i p r o c a l switching f o r i t s e l f or by a c a r r i e r other than an 

e x i s t i n g switching c a r r i e r . F i n a l l y , KCS/Tex Mex l i t e r a l l y 

ask UPRR to prove a negative as to d i s c r i m i n a t i o n by producing 

" a l l documeiits" that "prove that KCS and Tex Mex have not 

received adverse, discriminatory treatment." 

The burden of a c t u a l l y producing the requested 

documents would be overwhelming. As Mr. Tholen explains (p. 

1) , responding t o KCS/Tex Mex's document requests would 

r e q u i i e LP/SP t o devote thousands ot hours of programming and 

s t a f f time to searching f i l e s , computer databases and 
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communications systems i n order t o f i n d and review almost 

every document pertaining to UP/SP, BNSF or Tex Mex operations 

i n Houston over a nine-month period. UP/SP does not have the 

resources i comply wit h these requests without d i v e r t i n g the 

energies of personnel d i r e c t l y involved i n service recovery 

e f f o r t s (and i n UP's e f f o r t s t o deal wi t h Year 2000 issues) . 

To oroduce the computerized information responsive 

t o KCS/Tex Mex's f i r s t request alone would take several 

months. The ur and SP dispatching systems record m i l l i o n s of-, 

items of information every day about t r a i n operations i n the 

Houston area. I d . . p. 4. Producing these basic dispatching 

records would be extremely expensive nnd burdensome and would 

take several months of programming work. iL., p. 5. I n 

add i t i o n , the KCS/Tex Mex requests would also require UP/SP t o 

produce t r a i n sheets, which are stored i n UP/SP's mainframe 

computer. Production of these documents would require an 

estimated 150 days of programming time and possibly twice th a t 

much time. I d . . p. 6. I n f o m a t i o n that would probably be 

responsive t o the KCS/Tex Mex i s also contained i n UP/SP's 

Transportation Control System and other UP/SP databases. 

Again, UP/SP would have t o engage i n an intensive programming 

e f f o r t to ext r a c t such data f o r the Houston area. I d . . p. 9. 

Mr. Tholen's v e r i f i e d statement explains why 

responding t o KCS/Tex Mex's second request wouli also be 
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unduly burdensome, bo^^*"• I n order to respond to t h i s 

request, UP/SP would be required t o locate a l ^ documents that 

ref.'.ect congestion on UP/SP's Houston-area l i n e s since l a s t 

spring, since congestion, not discrimination, i s the cause of 

Tex Mey delays. 1 ^ , p. lO. Searching f o r a l l such documents 

would require weeks of labor. The search would have t o 

incluae v i r t u a l l y every operating, marketing, information 

service and leg a l o f f i c e i n the UP/SP headquarters b u i l d i n g i n 

Omaha, as we l l as numerous f i e l d o f f i c e s across the system, 

since a l l of them are l i k e l y to have documents r e l a t i n g t o 

Houston-area congestion. I d . 

F i n a l l y , as Mr. Tholen explains (p. l l ) , responding 

to KCS/Tex Mex's t h i r d and f o u r t h document requests would be 

unduly burdensome because UP/SP operates over other r a i l r o a d s 

on hundreds of track segments, and reciprocal switching 

arrangements e x i s t i n many locations, UP/SP would be forced t o 

review a l l of i t s j o i n t f a c i l i t y f i l e s , as wel l as the f i l e s 

of personnel who deal wi t h other r a i l r o a d s . I n a d d i t i o n , the 

KCS/Tex Mex requests ask UP/SP to search dispatching records 

i n order to respond to these requests, which would expand the 

necessary search exponentially. i d . 

3. The Burden of Production Would Vastly Outweigh 
Any Benefit KCS/Tex Mex Could Hope To Gain From 
Discovery 

Even i f UP/SP were able t o produce a l l of the 

dxspatching records encompassed by the KCS/Tex Mex requests. 
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t h i s would only be the beginning of KCS/Tex Mex's q u i x o t i c 

search f o r evidence of di s c r i m i n a t i o n . I n the f i r s t place, as 

Mr. Tholen explains i n his v e r i f i e d statement (pp. 5-6), i t 

would take KCS/Tex Mex months to study and analyze not only 

the dispatching data, but also the d a i l y operating conditions 

on a l l the dispatched t e r r i t o r i e s . Moreover, even "with 

complete records of every dispatching decision made by every 

dispatcher, KCS/Tex Mex would not be able t o understand why 

the dispatcher made any decision. Most of the information • 

that flows c o n t i n u a l l y t o a dispatcher a r r i v e s by radio or 

telephone, or through a verbal communication w i t h a supervisor 

and i s not recorded." I d . . p. 5. 

As UP has explained before i n responding t o 

unfounded allegations of dis c r i m i n a t i o n that were made, and 

u l t i m a t e l y withdrawn, by SP i n 1993-94, dispatching i s a 

complex, d i f f i c a l t process that requires dispatchers to make 

judgment c a l l s to balance competing f a c t o r s . Although 

r a i l r o a d e r s commonly believe that dispatchers mishandle t h e i r 

t r a i n s , and although there i s a natural tendency t o recast 

day-to-day d i s s a t i s f a c t i o n s w^th a competitor's dispatching 

decisions as "discrimination," i n v e s t i g a t i o n v i r t u a l l y always 

shows that suspicions of di s c r i m i n a t i o n are unfounded. 

Moreover, while i t i s sometimes possible to show immediately 

a f t e r the fact whether a complaint about dispatching has 

merit, no one can reasonably hope t o sort out the pros and 
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cons of dispatching decisions made days, weeks or months 

e a r l i e r . §s£ Finance Docket No. 32133, Union P a c i f i c Corp.. 

Union P a c i f i c R.R. & Missouri Pacific R.R. -- Control --

Chicago & North western Holdings Corp. & Chicago & Nortih 

Western Transportation Co.. UP's Reply to SP Allegations of 

"Service Discrimination" (UP/CNW-93), Mar. 30, 1994, pp. 18-

26. 

Here, KCS/Tex Mex already have a f a r b e t t e r 

a l t e r n a t i v e than a lengthy legal b a t t l e that w i l l be 

e x t r a o r d i n a r i l y burdensome f o r everyone involved and w i l l 

u l t i m a t e l y prove u t t e r l y f r u i t l e s s . UP/SP and BNSF have 

i n v i t e d KCS and Tex Mex to p a r t i c i p a t e i n the regional 

dispatching center that w i l l coordinate Houston-area t r a i n 

operations. This i s a reaj. s o l u t i o n . KCS/Tex Mex's t a c t i c s 

of f a i l i n g to p a r t i c i p a t e and then hoping to f i n d some basis 

f o r '.:hrowing stones should not be countenanced. KCS/Tex Mex 

have shown no basis f o r the e x t r a o r d i n a r i l y burdensome 

discovery they seek, and the Board should not allow i t t o 

proceed. 

I 
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VERIFIED STATEMENT 

Of 

DENNIS D. THOLEN 

My name i s Dennis D. Tholen. I am Assistant Vice 

President in charge of Union Pacific's Harriman Dispatching 

Center in Omaha, Nebraska. I am providing this verified 

statement in support of UP's Motion for Protective Order 

(UP/SP-334) submitted on March 25, 1998 in Finance Docket No. 

32760 (Sub-No. 21). 

I have reviewed the document requests submitted by 

Kansas City Southern Railway Company ("KCS") and Texas Mexican 

Railway Company ("Tex Mex"). I am generally familiar with the 

types of documents and records that would be responsive 

to these requests and with the expense and burden of finding 

and producing those documents and recorcs. The KCS/Tex Mex 

document requests would require UP to devote thousands of 

hours of programming and staff time to searching f i l e s , 

computer databases and communications systems in order to find 

and review almost every document pertaining to UP, BNSF or Tex 

Mex operations in the Houston area over a nine-month period. 

The documents would include massive volumes of dispatching 

records, which would take KCS/Tex Mex months to evaluate. UP 

does not have the resources to comply with these requests, 

without diverting t h i energies of personnel directly involved 

in our service recovery efforts and in bringing us into 

compliance with Year 2000 information services requirements. 
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KCS/Tex Mex Requests Nos. 1 and 2, e i t h e r separately 

or together, e f f e c t i v e l y demand every computer record, 

document or communication that r e l a t e s to the operation of any 

of the thousands of UP, BNSF and Tex Mex t r a i n s that passed 

through an undefined "Houston area" during a span of almost 

nine months. RevTuest No. 1 asks f o r every document r e l a t i n g 

i n any way t o the dispatching of every such t r a i n . Recjuest 

No. 2 asks f o r every document tha t shows we di d not 

discriminate against Tex Mex i n dispatching i t s t r a i n s . UP' 

has issued formal i n s t r u c t i o n s t o i t s dispatchers to t r e a t TeX 

Mex t r a i n s l i k e UP t r a i n s of the same class, but i n order to 

demonstrate the absence of di s c r i m i n a t i o n , one would have to 

examine the f u l l range of documents and records r e f l e c t i n g how 

UP operated i t s own t r a i n s , as w e l l as those of other 

r a i l r o a d s , and a l l documents r e f l e c t i n g congestion i n the 

Houston area. Congestion i s the cause of Tex Mex delays. 

REOUESTS NO. 1 AND 2 

Dispatching Records 

Most UP, BNSF and Tex Mex t r a i n s on UP l i n e s i n the 

Houston area are co n t r o l l e d by two large dispatching 

operations, which were combined during 1997. UP's dispatching 

operation i s based at the Harriman Dispatching Center ("HDC") 

i n Omaha and r e l i e s p r i m a r i l y on the Union Switch and Signal 

Computer-Assisted Dispatch ("CAD") and r e l a t e d systems. SP's 

dispatching o f f i c e was located i n Denver but was moved to HDC, 
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where i t remains a separate operation r e l y i n g on SP's D i g i t a l 

Concepts ("DigiCon") systt»m. 

In November 199';', UP and BNSF assur^ed j o i n t 

r e s p o n s i b i l i t y f o r dispatching HB&T li n e s i n Houston. These 

l i n e s are dispatched using the DigiCon system from a newly 

e s t a b l i s led Houston Control Center. E a r l i e r t h i s month, BNSF 

and UP expanded the Houston Control Center and began 

dispatching t h e i r j o i n t l i n e between Houston and New Orleans, 

as w e l l as the HB&T trackage and a por t i o n of PTRA. UP and 

BNSF have i n v i t e d Tex Mex and KCS t o j o i n t h i s dispatching 

center. 

UP dispatchers co n t r o l UP's Brownsville Subdivision 

south of Algoa, Texas; the Beaumont Subdivision from Gulf 

Coast Junction i n Houston past Settegast Yard toward Beaumont; 

UP's Palestine Subdivision from Settegast Yard t o Spring and 

on toward Longview, Texas; UP's Baytown Branch and other 

branches; UP's Fort Worth Subdivision from Spring toward Waco; 

UP's Houston Subdivision through Houston to Galveston; and, 

u n t i l i t was closed during 1997, UP's Houston S u b d i v i s i r n 

toward S m i t h v i l l e . SP dispatchers control the SP Houston 

Terminals Subdivision w i t h i n Houston (now c o n t r o l l e d by the 

UP/BNSF Houston Control Center), including the l i n e t o Strang 

Yard; SP's Hearne Subdivision between Houston and Hearne, 

Texas; SP's Lafayette Subdivision toward Lafayette and New 

Orleans; SP's Glidden Subdivision t o Flatonia; SP's V i c t o r i a 
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Subdivision toward Placedo; SP's Lufkin Subdivision toward 

Shreveport and various branches i n the Houston area. 

To evaluate UP dispatching.decisions, KCS/Tex Mex 

would have co study the d a i l y operating conditions on a l l 

these dispatching t e r r i t o r i e s . To dispatch t r a i n s on the 

segments BNSF and Tex Mex t r a i n s use -- the Beaumont 

Subdivision, the Lafayette Subdivision, the Glidden 

Subdivision, the V i c t o r i a Subdivision, the Brownsville 

Subdivision, the Houston Terminals Subdivision and the HB&T 

trackage -- dispatchers must take i n t o account t r a i n s , events 

and conditions on the other l i n e s i n the area. UP dispatchers 

on the Beaumont Subdivision must also consider conditions on 

the KCS l i n e f.ast of Beaumont -- which forms part of a through 

route w i t h t.ie Beaumont Subdivision -- j u s t as KCS dispatchers 

c o n t r o l l i n g the KCS l i n e east of Beaumont must consider 

conditions in the Beaumont area and on the connecting UP l i n e . 

The UP and SP dispatching systems record m i l l i o n s of 

items of data every day about t r a i n operations on UP. On 

l i n e s w i t h Centralized T r a f f i c Control, every time a route i s 

cleared f o r a t r a i n , a switch i s opened or closed, or a t r a i n 

or switch engine moves past a control point, the event i s 

recorded. This produces voluminous computer records of 

operations over each l i n e segment. These records f a l l w i t h i n 

the KCS/Tex Mex discovery requests f o r computer records t h a t 

r e f l e c t the dispatching of t r a i n s of che three r a i l r o a d s . 
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KCS/Tex Mex cannot recreate a dispatching event without 

studying a l l of t h i s data. 

Even wit h complete records of every dispatching 

decision made by every dispatcher, KCS/Tex Mex would not be 

able to understand why the dispatcher made any decision. Most 

of the information that flows c o n t i n u a l l y t o a dispetcher 

ar r i v e s by radio or telephone, or through a verbal 

communication wit h a supervisor and i s not recorded. For 

example, KCS/Tex Mex might f i n d an instance i n which a UP 

t r a i n and a Tex Mex t r a i n were held at Tower 86 f o r a 

l o w e r - p r i o r i t y BNSF t r a i n , but they w i l l never know that the 

t r a i n s were held because the BNSF crew had only 25 minutes t o 

reach South Yard before running out of time under the Hours of 

Service Law, or that the physical l i m i t a t i o n s of the plant 

precluded any other course of action. Computerized 

dispatching records do not contain information about 

mechanical defects, crew transport problems, yard conditions, 

signal f a i l u r e s and other events that determine and explain 

dispatching decisions. 

Producing the basic dispatching records would be 

extremely expensive and burdensome and would take months of 

programming work. Studying them would take KCS/Tex Mex much 

longer than t h a t . I n the UP CAD system, dispatching records 

can be r e t r i e v e d only f o r an i n d i v i d u a l c o n t r o l point --a 

switch, a signal, a segment of track - - o f which there could 



be hundreds i n the Houston area, depending on how i t i s 

defined. To obtain information about events at a c o n t r o l 

point requires special programming I estimate that a s k i l l e d 

programmer could extract one month of data f o r several c o n t r o l 

points i n a day of work. Extracting data f o r a l l the c o n t r o l 

points f o r the Houston area since June 1, 1997 would take 

several months. Someone would then need to evaluate the data, 

which i s high l y d i s j o i n t e d . Based on my experience, t h i s 

would be an almost impossible task on the scale of the KCS/Tex 

Mex i n q u i r y . And there would be add i t i o n a l data f o r track 

warrant t e r r i t o r y , such as UP's l i n e between Houston and 

Galveston. We would need to aesign a programmer to download 

track warrants and then perform a "re-dispatch" of the defined 

t e r r i t o r y , a l l of which would take months t o complete. 

The KCS/Tex Mex document requests also would require 

us t o produce t r a i n sheets, which are stored i n UP's mainframe 

computer. This, again, would require special programming. I 

estimate that a s k i l l e d programmer wou^d spend not less than 

three and up to f i v e days to obtain the t r a i n sheets f o r a l l 

t r a i n s t h a t ran on one UP subdivision during one month. Thus, 

to obtain t r a i n sheets f o r the UF t e r r i t o r i e s i n the Houston 

area would require not less than 150 days of programming time 

and possibly c.lmost twice that much time. This i s the time 

required merely t o download the data, not t o evaluate i t . 



The SP DigiCon system would present a lesser 

challenge. DigiCon h-s "replay" c a p a b i l i t y , which allows i t 

to replay i n r e a l or accelerated time a l l the actions 

a dispatcher takes and a l l the movements over the dispatcher's 

t e r r i t o r y . I t does not explain whv she or he made a decision, 

only what happened. The replays f o r the e n t i r e SP dispatching 

system are recorded on tape, w i t h f i v e t o eight days of 

systemwide a c t i v i t y on a tape. The tapes would have to be 

loaded overnight by a programmer i n Denver. However, we do-

not have the a b i l i t y to segregate the t e r r i t o r i e s KCS/Tex Mex. 

would want t o inspect from the rest of vhe system. We 

therefore would be required to have someone accompany the 

KCS/Tex Mex reviewer to i d e n t i f y the relevant portions i f the 

tapes and to prevent improper access t o other informatics. 

The DigiCon system can also be used to generate 

t r a i n sheet records. These records produce various data 

r e f l e c t i v e of the operation of an i n d i v i d u a l t r a i n and are not 

integrated to produce a record of a l l t r a i n a c t i v i t i e s on a 

p a r t i c u l a r track segment. Such an e f f o r t would require 

considerable computer programming and dispatching expertise 

and would take months t o complete. 

KCS/Tex Mex may be interested i n the handling of 

t r a i n s on SP's Houston Terminals Subdivision and on the HB&T 

i n Houston, but i n those t e r r i t o r i e s the computerized 

dispatching records are the least informative. In many 
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instances, the computer records do not show the i d e n t i t i e s of 

the t r a i n s . Yard and svjitch engine movements generally are 

not i d e n t i f i e d . In the busy Houston terminal, dispatchers t r y 

to move any t r a i n they can at every opportunity, regardless 

who owns i t . 

UP ^iso maintains a d d i t i o n a l dispatching documents 

i n computerized form. Sach Region Director and Corridor 

Manager provides a turnover t o his or her successor. The 

turnovers are often, but not always, preserved i n UP's 

computer records. We would have to perform a monumental 

manual e f f o r t to extracL from each day's records the turnovers 

f o r s p e c i f i c t e r r i t o r i e s . This would be an extremely time-

consui-ning, cumbersome task because the researcher would have 

to look c-\t each message which i s simply constructed of free 

form t e x t .ind make a v i s u a l determination conceming i_o 

pertinence t o Houston-area dispatching. 

Our Transportation Control System ("TCS") computer 

system also cortains comprehensive information on UP t i a i n 

movement records that may possibly be responsive to thc 

KCS/Tex Mex requests, because i t contains recor»i* ' a e f i e c t 

the movement of UP t r a i n s i n the Houston area. Current1 t h i s 

information i s incomplete because i t does r.ot contair 

information about a l l t r a i n s dispatched i n t r u . P DigiCon 

system. I t would be u n r e a l i s t i c to attempt to u t i l i z e t h i s 

information i n i t s present form. TCS time sequence r e p o r t i n g 



e d i t s also p r o h i b i t the data from being supplemented w i t h 

information from another system a f t e r the t r a i n has reached 

i t s d e s t i n a t i o n p o i n t . TCS also contains data bases th a t 

trac k UP operaticns on a l l corridors of the system. These are 

voluminous data bases, and d l of the information i n the 

databases i s h i s t o r i c a l and does not support replay 

c a p a b i l i t i e s . We would have t o perform expensive special 

programming not only t o provide the replay c a p a b i l i t y but also 

t o e xtract the segments containing Houston-area in f o r m a t i o n . 

UP does not have excess computer programming 

personnel uo do a l l of t h i s work. I t could not supply the 

neces-isary personnel to assume these monumental tasks without 

causing a severe negative impact on our a b i l i t y t o operate our 

r a i l r o a d . This type of research and programming e f f o r t also 

would jeopardize Union Pacific's e f f o r t s to prepare and 

resolve i t s information systems Year 2000 challenges. 

Recreating dispatching decisions as KCS/Tex Mex are 

attempting here w^eks and months l a t e r i s v i r t u a l l y 

impossible. Too many of the reasons are not recorded, and no 

one can remember them. Dispatching should be monitored and 

supervised on a current basis. KTS and Tex Mex are welcome to 

j o i n us i n the Houston Control center, which w i l l confirm that 

we are handling Tex Mex t r a i n s f a i r l y . 



10 

Other P o t e n t i a l l y Responsive Documents 

Because congestion, not d i s c r i m i n a t i o n , caused 

delays to Tex Mex t r a i n s i n the Houston area, i n order to 

respond f u l l y t o Request No. 2, we would have t o locate a l l 

documents that r e f l e c t congestion on UP's Houston-area l i n e s 

since l a s t spring. Searching f o r a l l such documents would, of 

course, be an enormous undertaking and would require weeks of 

labor. V i r t u a l l y every operating, marketing, information 

services and l e g a l o f f i c e i n the Union P a c i f i c headquarters 

b u i l d i n g i n Omaha, as w e l l as numerous f i e l d o f f i c e s across 

the system, would have to .be searched, because a l l of them 

l i k e l y have documents r e l a t i n g to congestion i n the Houston 

area. VJe do not have the resources to cinduct such a search 

without i n t e r f e r i n g w i t h operation of the r a i l r o a d . 

REOUESTS NO. 3 AND 4 

Req' -ist No. 3 asks f o r a l l documents r e f l e c t i n g a UP 

desire to have t r a i n s that i t operates over other r a i l r o a d s 

c o n t r o l l e d by dispatchers other than those of the owning 

r a i l r o a d . Request No. 4 asks for aj.1 documents r e f l e c t i n g a 

UP desire t o have rec i p r o c a l switching performed by a c a r r i e r 

other than the e x i s t i n g switching c a r r i e r . We probably would 

f i n d documents responsive t o Request No. 4, because there are 

many reasons why r a i l r o a d s might modify r e c i p r o c a l switching 

arrangements. For example, ra i l r o a d s sometimes al t e r n a t e i n 

performing r e c i p r o c a l switching. The problem would be f i n d i n g 
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these documents, and looking f o r any document that might be 

responsive to Request No. 3. 

UP operates over other r a i l r o a d s on hundreds of 

track segments, and reciprocal switching arrangements e x i s t i n 

so many locations that even i d e n t i f y i n g a l l the agreements 

would be d i f f i c u l t . To respond to the KCS/Tex Mex requests, 

UP would be forced to review j o i n t f a c i l i t y f i l e s f o r every 

one of the hundreds of trackage r i g h t s arrangements i n which 

i t operates over another c a r r i e r , as wel l as the f i l e s of a l l 

UP personnel who deal wi t h other r a i l r o a d s . I t would also be 

required to review correspondence w i t h r e c i p r o c a l switching 

partners i n every terminal and l o c a t i o n where reciprocal 

switching takes place, searching both headquarters and l o c a l 

o f f i c e s . These searches would require weeks of work. 

The search would not end there. KCS asks us to 

sec^rch dispatching records i n order to respond to these 

requests. This means that we would have t o review every 

i n t e r n a l memorandum, turnover and administrative message 

generated by e i t h e r the SP or the UP dispatching center to 

ascertain whecher i t might contain a passing comment of the 

sort KCS/Tex Mex wants to f i n d . Since almost every 

dispatching t e r r i t o r y involves a trackage r i g h t s or re c i p r o c a l 

switching area, I believe that a searcher could spend a f u l l 

year on t h i s task alone. 
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UP/SP-336 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTER!̂  RAILROAD COMPAm' ~ 
OVERSIGHT PROCEEDDNG 

UNION PACmC'S RESPONSES AKD OBJECTIONS TO 
KCS/TEX MEX'S DOCUMENT PRODIJCTTON RFQTTFSTS 

Union Pacific Railroad Company ("UP") hereby responds to the 

"Document Production Requests Directed to UP" served by Kansas City Southem 

Railway Company ("KCS") and Texas Mexican Railway Company ("Tex Mex") 

(collectively, "KCSATex Mex") on April 8, 1998 (TM-8/KCS-8). 

These responses are being provided voluntarily. UP does not agree that 

parties are entitled to any discovery at this time, or to general discovery at any time 

in this and future merger oversight proceedings, which are not intended as a fomm to 

relitigate the merger. 
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GENERAL RESPONSES 

The following general responses are made with rerpect to all of the 

requests. 

1. UP has conducted a reasonable search for documents responsive 

to the requests. Except as objeĉ 'ons are noted herein,- all responsive documents 

shortly will be made available for inspection and copymg in UP's document 

depository, which is located at the offices of Covington & Burling in Washington, 

D.C. UP will be pleased to assist KCS/Tex Mex to locate particular responsive 

documents to the extent that the index to the depository does not suffice for this 

purpose. Copies of documents will be supplied upon payment of duplicating costs 

(including, in thc case of computer tapes, costs for programming, tapes ;»nd 

processing time). 

2. Production of documents or information does not necessarily 

imply thai ihey are relevant to this proceeding, and is not to be constmed as waiving 

any objection stated herein. 

3. To the extent any of the documents to be produced contain 

sensitive shipper-specific and other confidential information, UP wiil produce such 

documents only upon the express agreement of counsel for KCS/Tex Mex that the 

Thus, any response that states that responsive documents are being produced is 
subject to the General Objections, so that, for example, any documents subject to 
attomej'-client privilege or the work product doctrine (General Objection No. 3) are 
not being produced. 



- 3 -

production will be subject to the protective order that was entered in the merger 

proceeding. 

GENERAL OBJECTIONS 

UP asserts the following general objections with respect to all of the 

requests. Additional specific objections are stated at the beginning of the response to 

each request. 

1. UP objects to all of the requests on the ground that, as set forth 

in Decision No. 12, served March 31, 1998, this "proceeding will commence on June 

8, 1998." Accordingly, until June 8, all discovery is premature. Nevertheless, as set 

f :)rth below, UP will respond voluntarily in advance of Jime 8 to reasonable 

discovery requests that address issues relevant to the forthcoming oversight 

proceeding relating to Houston/Gulf Coast service problems. 

2. UP objects to all of the requests on the ground that they vastly 

exceed the scope of discovery that is appropriate in this proceeding. The requests 

reflect a vastly overbroad fishing expedition that would impose extraordinary and 

unreasonable burdens on UP, and are unconnected to any specific or colorable 

allegations of "discrimination" in dispatching. The requests are especially 

inappropriate ir light of the fact that KCS and Tex Mex have been afforded ample 

opportunity to participate in and oversee UP's dispatching decisions with respect to 

lines over which those railroads operate. Specifically, KCS and Tex Mex have been 

invited to participate in the joint dispatching center at Spring, Texas, and Tex Mex 
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has the contractual right to be admitted to UP dispatching facilities and persormel 

responsible for dispatching to review the handling of trains on the UP lines over 

which its trains operate. Cooperative oversight of the dispatching process offers a far 

more constmctive means of ensuring "non-discriminatory" dispatching than any effort 

to dissect all of the detailed facts surrounding past dispatching decisions. Any such 

effort would be extraordinarily burdensome, and would be unproductive given the 

nature of dispatching decisions. UP Motion for Protective Order, Mar. 31, 1998 

(UP/SP-334), at 9-13. 

3. UP objects to the production of, and is not producing, 

documents that are protected from disclosure by the attorney-client privilege, the 

work product doctrine, or any other applicable privilege or immunity. 

4. UP objects to the production of, and is not producing, 

documents prepared in connection with, or containing information relating to, 

possible settlement of this or any other proceeding. 

5. UP objects to the requests to the extent they seek the production 

of documents that are confidential or proprietary. Any such documents will only be 

produced subject to the protective order that was entered in the merger proceeding. 

6. UP objects to the request to the extent that they seek the 

production of documents that are not in UP's possession, custody, or control, or 

cannot be found in the course of a reasonable search. 



- 5 -

7. UP objects to the iequests to the extent that they seek the 

production of public documents that are readily available, including bui not limited to 

documents on public file at the Board or the SEC or clippings from newspapers or 

other public media, to KCS/Tex Mex. Notwithstanding this objection, UP will be 

producing some responsive materials of this kind, but UP will not attempt to produce 

all responsive material of this kind. 

S. UP objects to the requests to the extent that they seek the 

production of documents that are as readily obtainable by KCS and/or Tex Mex fi-om 

their own files. Notwithstanding this objection, UP will be producing some 

responsive materials of this kind, but UF will not attempt to produce all responsive 

material of this kind. 

9. UP objects to the production of, and is not producing, draft 

submissions to the Board and documents related thereto. 

10. UP objects to Definition No. 3 ("document") as overbroad and 

unduly burdensome. 

11. UP objects to Definition No. 4 ("identify") as overbroad and 

unduly burdensome. 

12. UP objects to Instmction No. 3, which calls for documents pre­

dating the UP/SP merger by sevenu months, as overbroad, unduly burdensome, and 

seeking information that is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. 

H i 
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13. UP objects to the requests, including the Definitions and 

Instmctions, to thc extent they purport to impose any burden or obligation that 

exceeds that imposed by the Board's Rules of Practice and applicable precedents. 

14. Because all of the documents that might be viewed as responsive 

to KCS/Tex M ^x's Requests have not yet been located and identified, UP reserves 

the right to assert additional objections as appropriate and to supplement the 

objections stated herein. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Request No. 1 

"Produce all documents, includin .' corridor managers' reports, that 
reflect, discuss, analyze, refer to, or evaluate the dispatching of the trains of UP, Tex 
Mex. BNSF or any combination of them. f"o: movement to, from, between or through 
points in the Houston, TX area, along with copies of all nori-publicly available 
computer programs necessar> to view, review or analyze such of the documents as 
are in computer-readable form." 

Response: 

UP objects to this requesi overbroad, unduly burdensome, and 

seeking information that is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. This request purports to impose on UP the 

overv»helmingly burdensome task of gathering and producing a vast amo'int of 

computer records and other documents reflecting all of the innumerable circumstances 

underlying each and every orie ci the thousands of dispatching decisions made every 

day with respect to train movements on lines used by KCS and/vir Tex Mex. The 

request reflects the purest of "fishing expeditions," in that KCS/Tex Mex have made 
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no effort to tie the request to any specific or cole able claim of discrimination with 

respect to any particular train movement. The request is especially inappropriate in 

light of the ample opportunities that KC S.Tex Mex have had to oversee, review and 

participate in dispatching decisions affecting UP lines ô  er which they operate, as 

further described in General Objection No. 2. 

Request No. 2 

"Produce all documents (including, but not limited to policy 
statements, policy directives, procedures, or m-'mos that mention KCS or Tex Mex) 
that UP contends prove that KCS and Tex Mex have not received adverse, 
discriminatory treatment in dispatching of their trains moving to, from between or 
through points in the Houston, TX area." 

Response: 

UP objects to this request as overbroad, unduly burdensome, and 

seeking information Uiat is neither relevant nor reasonablv calculated to lead to the 

discovery of admissible evidence. This request purports to impose on UP the 

overwhelmingly burdensome task of gathering and producing a vast amount of 

computer records and otlier documents reflecting all of the innumerable circumstances 

underlying each and every one of the thousands of dispatching decisions made every 

day with respect to train movements on lines used by KCS and/or Tex Mex. The 

request reflects the purest of "fishing expedî -jns," in that KCS/Tex Mex have made 

no effort to tie the request to any specific or colorable claim of dirtrimination with 

respect tc any particular train movement. The request is especially inappropriate in 

light of the ample opportunities that KCS/Tex Mex have had to oversee, review and 
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participate in dispatching decisions affecting UP lines over which they operate, as 

further described in General Objecfion No. 2. Subject to and without waiver ofthe 

foregoing objections, UP will be producing responsive documents in the namre of 

"policy statements, policy direcfives aiiu memoranda" that reflect UP's policy of 

dispatching lines used by KCS/Tex Mex in a non-discriminatory manner, including 

documents disseminated to UP train management personnel (includinp dispatchers) 

and used in the training of such persormel. 

Request No. 3 

"In all instances where UP conducts train operations but does not 
currently dispatch the operations of those UP trains, produce all documents 
(including, but not limited to. corridor managers' reports, intern?.! memos, or reports 
that reflect communications between UP and the carrier that conrols the dispatching 
of the 1 train operations) that reflect, discuss, analyze, show, or refer to, instances 
where UP has expressed a desire to have its trains dispatched by UP, a neutral 
dispatcher, or a dispatcher selected by UP and any other carrier that may conduct 
operations over, or i i , the same trackâ '̂C or area." 

Response: 

UP objects to this request as overbroad, unduly burdensome, and 

seeking informadon that is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. UP also objects to this request as seeking 

information having no nexus with issues relating to rail service in the Houston/Gulf 

Coast area, as t<- t 'hich the Board has stated it intends to limit the forthcommg 

oversight proceeding, see Decision No. 12. p. 8, and instead seeks documents 

pertaining to UP's system as a whole. 



Request No. 4 

"In all instances where UP receive.', cars through reciprocal "-witching 
from another Class I carrier or a switching carrier, owned (either in whol;; or in part) 
by a Class I carrier, produce all documents (including, but not limited to, corndor 
managers' reports, internal memos, or reports that refect communications between 
UP and the carrier that performs the switching of the UP trains or cars) that reflect, 
discuss, analyze, snow, or refer to, instances where UP has expressed a desire to 
perform such reciprocal switching for itself or its desire to have such reciprocal 
switching performed by another switching carrier other than the existing switching 
carrier." 

Response: 

LT* objects to this request as overbroad, imduly burdensome, and 

seeking information thp* is neither relevant nor reasonably calculated to lead tc the 

discovery of admissible evidence. UP also objects to this request as seeking 

information having no nexuF with the issues relating to rail service in the 

Houston/Gulf Coast area, as to which the Board has stated it intends to limit the 

forthcoming oversight proceeding, see Decision No. 12, p. 8, and instead seeks 

documents pertaining to UP's system as a whole. 
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Respectfully submitted. 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LAWRENCE E. WZOREK 
Law Department 
Union Pacific Railroad Company 
j416 Dodge Ŝ eet 
Omaha, Nebraska 68179 
(40.'.) 27 (-5000 

ACHIi ARVID E. RO; 
J. MICHAEL HEMMER 
DAVID L. MEYER 
MICHAEL L. ROSENTHAL 
Covington «k Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044-7566 
(2G2) 662-5388 

Attorneys for Union Pacific 
Railroad Companv 

April 23, 1998 



CERTIFICATE OF SERVICE 

I hereby certify that on this 23rd day of April, 1998, I served a copy of 

Union Pacific's Responses and Objections to KCS/Tex Mex's Document Production 

Requests by hand on: 

Richard A. Allen 
John V. Edwards 
Zuckert, l>coutt & Rasenberger, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

William A. Mullins 
Sandra L. Brown 
David C. Reeves 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 East 

Washington, D.C. 20005-3314 

and by first-class mail, postage prepaid, on all other parties of record. 
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UP/CNW.93 
Before the 

INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32133 

UNION PACmC CORPORATION, 
UNION PACinC RAILROAD COMPANY AND 

MISSOLHI PACIFIC RAILROAD COMPANY - CONTROL -
CHICAGO AND NORTH WESTERN HOLDINGS CORP. AND 

CHICAGO AND NORTH WESTERN TRANSPORTAUON COMPANT 

Finance Docket No. 32133 (Sub-No. 2) 

ST LOLIS SOUTHWESTERN RAILWAY COMPANY 
AND SPCL CORP - TRACKAGE RIGHTS 

OVER LINES OF VSION PACIHC RAILROAD COMPANY AND 
.MISSOURI PACinC RAILROAD COMPANT 

LN WYANDOTTE COUNTY, KS, AND 
JACKSON COLW/, MO 

RAILROAD COMMON CONTROL APPLICATION 

VOLUME 4 - UP REPLY TO SP ALLEGATIONS 
OF "SERVICE DISCRIMLNATION" 

CARL Vl. VON BERNXTH 
RICHARD J. RESSLER 
L'nion Pacific Corporation 
Martin Tower 
Eighth atid Eaton .Avenues 
Bethlehem. Hennsylvania 18018 
(215)861-3290 

JA.MES V. DOLAN 
PALX A. CONLEY. JR. 
WILLIAM G. BARK 
LOUISE A. RINN 
Law Department 
Lnion Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Street 
Omaha. Nebraska 68179 
(402) 271-5000 

March 30, 1994 

ARVID E. ROACH D 
J. MICHAEL IIEMMER 
TIMOTHY C. HESTER 
DAVID L. MEYER 
THOMAS H. ODOM 
STEVEN E HUEFNTR 
Covington & Burling 
1201 Pennsylvania Avenue, N.W, 
P.O. Box 7566 
Washington. D.C. 20044-7566 
(202) 662-5388 

Attorneys for 
Union Pacific Corporation, 
Umon Pacific Railroad Company and 
Missouri Pacific Railroad Company 
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standard component of trackage rights agreements, allow 

tenants to seek damages and other relief i f owners f a i l 

to perform their obligations. 

TIP̂ S EVIDBKCT QW SP'S "PldgRIMIMXTIOW CIAIM8 

An Introduction Train Pigpfltchinq 

Before embarking on a review of UP's evidence 

responding to SP's "discrimination" claims, UP will offer an 

overly-simplified tour of the unique world of train 

dispatching, which may help put conflicting SP and UP evidence 

into perspective. 

Twenty-four hours a day, seven days a week, train 

dispatchers coordinate the over-the-road movement of trains on 

every railroad line. Dispatchers mvst decide where and when 

trains moving in opposite directions will go by each other 

(called a "meec"), where and when one train will overtake 

another train moving in the same direction (called a "pass"), 

and where and when maintenance forces will be allowed to close 

a track for repairs or improvements. They also must balance 

train crews in order to ensure that enough crews are available 

at each end of a crew district to operate expected trains. 

On track equipped with Centralized Traffic Control 

{"CTC"), dispatchers control train movements by remote con­

trol, manipulating switches and track signals from a control 
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panel tenn or even thousandti of miles away. On tracks without 

TTC, dispatchers typically use track warrants or permits, 

which allow a train to use sections of track. Warrants or 

permits are cancelled and new warrants are issued by radio as 

trains move over the line. 

\s a very general rule, subject to innumerable 

exceptions, dispatchers try to favor faster trains over slower 

trains. The basic guidelines are explained in Mr. Hare's 

statement for SP: Passenger trains have the highest priority. 

Intermodal trains and auto-parts trains are often next, f o l ­

lowed by general manifest trains with no speed-restricted 

cars. Next come trains subject to speed restrictions. Locals 

and work trains have the lcv?c»t ^ T i o r i t i e s . Hare V.S.(SP), 

pp. 228-29. 

A reader of SP's statements might be l e t t with 

the impression that a dispatcher's job *s quite repetitive 

and mechanical, determined entirely by these p r i o r i t i e s . 

However, dispatching does not work li k e that in the real 

w o r l d . E a c h section of railroad i s unique every day. 

Each day, varying numbers of trains show up in different 

An a r t i c l e in our Attachment provides a somewhat dated but 
neverthless r e a l i s t i c portrayal of an average "trick" (8-hour 
shift) for a t r a i n dispatcher. Sge Frailey, South End Peak. 
Trains Magazine, Sept. 1986 (Att., pp. 30-40). The a r t i c l e 
describes eight hours with a former MKT dispatcher named Steve 
Culbertson, who now dispatches trains for UP. 
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orders, and differenc sections of track are closed for repair. 

King V.S.(E), p. 5. 

More signif icantly, . ever^/ dispatcher each day 

considers not only train priorities but also numerous 

aaditional factors and pieces of information that influence 

how the dispatcher does her or his job. Mr. King, who 

supervised UP's Harriman Dispatching Center for several years. 

descr 

they 

ibes many of these additional factors and explains how 

nfluence train dispatching. They include 

whether trains are on schedule-

locomotive horsepower; 

locomotive reliability; 

train weight and length; 

conflicting traffic over hundreds of miles of track-

the dispatcher's experience i*ith the performance of 

each train and each engineer; 

the performance of each train v.hat day; 

the presence of speed-restricted and oversized cars; 

length of sidings; 

proximity of sidings and crossovers; 

the ability of terminals to accept trains; 

radio and communications problems; 

special infonnation and instructions that override 

normal operations, delivered by operators, dis­

patchers, yardmasters and train crews; 
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• maintenance a c t i v i t y ; 

• a v a i l a b i l i t y of crews; 

• Hours of Service r e s t r i c t i o n s on t r a i n crews; 

• signal and equipment malfunctions; 

• delays when equipment detectors indicate a possible 

problem; 

• t e r r a i n ; and 

• weather factors. 

King V.S.(E), pp. 6-11. SP witness Larry Henley also 

described some of the many reasons that " t r a i n s f a i l t o meet 

[a dispatchers'] expectations." Henley V.S.(SP), p. 208; 

Henley Tr. ( A t t . , pp. 51-52). As Mr. Henley put i t , "Anything 

that could happen, would happen." I d - (At t . , p. 52). 

i'lcw items of information flow to a dispatcher 

constantly, r e q u i r i n g continuous changes to the dispatcher's 

p.uans. Much of the information i s conveyed o r a l l y and i s 

never recorded. For example, yardmasters at SP's Kansas C i t y 

and St. Louis yards frequently announce that they cannot take 

t r a i n s , delaying SP t r a i n s on UP l i n e s , blocking other t r a i n s 

and d i s r u p t i n g dispatching plans. E.g.. F a i r c l o t h V.S.(K), 

p. 3. Train crews radio the dispatcher because signals or 

locomotives are not working. Maintenanance-of-way employees 

need more time than expected t o f i n i s h s job. Thus, although 

dispatchers must make judgments hours i n advance based on 



22 -

theiv best projections about future events,developments 

t'.ie dispatcher cannot control often require new judgments cr 

make i t look like the dispatchers have made mistakes 

The human dimension adds a further level of 

v a r i a b i l i t y . As UP's CEO Dick Davidson explains, dispatchers 

are human and f a l l i b l e . Their estimates of where two trains 

should meet three hours later may tum out to be less than 

perfect. They have varying levels of a b i l i t y and individual 

personalities that react differently to disruption and dis­

agreement . Some are easier to anger than others. Davidson 

V.S.(A), p. 7. A dispatcher's knowledge of physical track 

arrangements and local operating pratices hundreds of miles 

away can make a difference Chambers V.S.(T). A dispatcher 

may occasionally act inconsistently with company policy (as 

Mr. Frailey's vignette eibouu SP dibpatching on page 1 may or 

may not demonstrate). There are also occasional instances of 

re t a l i a t i o n by one railroad for perceived slights by the 

other, u n t i l calmer management judgment intervenes. Dettttiann 

V.S.{D), p. 2; Husman V.S.(R), pp. 2-3; Faircloth V.S. (K), 

pp. 1-2. 

Henley Tr. (Att., pp. 53-54). 

See Mr. Frailey's "South End" a r t i c l e : "In 15 minutes, 
Culbertson has l a i d out a scenario that w i l l take hours to 
unfold. Almost immediately, events overtake his plans." 
(Att., p. 35). 
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I t i s also important to understand that most 

railroaders have an entirely different view of dispatching 

decisions than dispatchers. Railroaders commonly believe that 

dispatchers mishandle their trains. As SP's witness Larry 

Henley told SP witness Coates, " I thought a l l engineers 

thought that the dispatchers were discriminatory [sic] against 

them." Henley Tr. (Att., p. 48). Jerry R. Davis, a former 

dispatcher on UP and now Chief Operating Officer at CSX 

Transportation, explains that "dispachers are subject to more 

cr i t i c i s m and Monday-morning-quarterbacking than employees in 

any other railroad cr a f t . Everyone thinks he or she would 

have done a better job of running the railroad," Davis 

V.S.(B), p, 5. Railroaders who work in the f i e l d , such as 

tr a i n crews, are often unhapp-/ with dispatchers because they 

have only a keyhole view of the broad geographic perspective 

and comprehensive information availeUale to the dispatcher. 

Complaining about dispatching i s therefore part of daily 

discourse on railroads. Naro V.S.(G), p. 15. I l l u s t r a t i n g 

the point in the extreme, some engineers believe JZE dis­

patchers favor SP trains between Kansas City and St. Louis. 

Penning Letter (Tab V), p. 2. 

When the dispatcher i s employed by a competitor, 

there i s a natural tendency to recast these day-to-day dissat­

isfactions as discrimination." Several UP witnesses explain 

how tenant employees, from train crews to senior operating 
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officials., are generally suspicious of landlord dispatcLers on 

every trackage-rights facility. S J ^ I Kenefick V..1.(C), pp. 

7-8; Davis V.S.(B), p. 4; King V }.(E), p. 12. 

Investigation usually shows that suspicions of 

discrimination are unfounded. Jerry Davis describes his 

quesv-ions about UP's dispatching of CSXT trains on UP-CSXT 

joint track south of Chicago, and his conclusion after 

investigation that "CSXT trains were getting a fair shake." 

Davis V.S.(B), pp. 4-5. Another splendid example was provided 

by an SP witness, J. Earl Haxe. In his deposition, he 

described how SSW used to accuse Mr. Hare's employer, the Rock 

I.«=iland, of discriminating against SSW trains. As Mr. Hare 

adamantly testified, though, SSW was wrong. SSW claimed 

"discrimination, but Rock Island "policy was to handle 

the trains as they arrived and departed." Hare Tr. (Att., 

pp. 86-87). 

As Mr. Davis and others explain, unless a railroad 

investigates a train delay promptly, accurate investigation 

will be impossible. The dispatching of virtually every train 

on every busy railroad is affected by both routine and unusual 

events that are not recorded and that no one can recall more 

than a few days later. Mr. David states: "As a dispatcher 

. . . I know that unless you are asked to recreate your deci­

sions within the f i r s t few hours after you made them, you 

cannot do i t . . . . I t is impossible to go back months or 
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years after a complicated night of decisions and figure out 

why the dispatcher made particular choices." Davis V.S.(B), 

p. 5. 

For example, no dispatcher has the a b i l i t y to r e c a l l 

from memory weeks later that SP's Kansas City Yardmaster 

instructed the UP dispatcher to leave the "Blue Streak 

Merchandise" behind a slower SP tra i n because the SP Yard-

master wanted the trains to arrive in that order. Nor can 

anyone r e c a l l precisely which SP t r a ' i s ran slowly because of 

locomotive problems, as so often happens. Railroad operating 

officers -- whether of the trackage rights tenant or the 

landlord -- must investigate train delays promptly, on a day-

to-day basis, or accuracy w i l l be unattaineible. 

By asserting discrimination claims covering roughly 

ten y e a r s , S P i s challenging l i t e r a l l y millions of indi­

vidual dispatching judgments rr^de over a decade by human 

beings who were making d i f f i c u l t judgments under pressure and 

in changing conditions, where there was no "right" answer and 

every choice could be second-guessed. Memories have faded, 

and the numerous factors that influenced each decision, many 

of them oral communications, cannot be reconstructed. 

SP claims discrimination from early 1983 through the 
present, although several of i t s witnesses, assert tha". 
matters improved in 1992. That decade has seen innumeraOsle 
changes in train operations, t r a f f i c levels, technology, 
operating conditions, track capacity, management ca p a b i l i t i e s 
anj other factors. 
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Although i t i s sometimes possible to show a f t e r the 

fact that a complaint about dispatching i s mistaken, neither 

the Commission nor the most i l l u s t r i o u s panel of r a i l r o a d 

operating experts on earth could hope t o sort out the pros and 

cons of dispatching decisions over a period of ten years on a 

single section of track, much less on a dozen or more seg­

ments. Fortunately, i n t h i s proceeding at least, n e i t h e r SP 

nor UP asks the Commission t o attempt t h a t impossible task. 

In a d d i t i o n , UF o f f e r s a b e t t e r a l t e m a t i v e --a p r i v a t e -

sector s o l u t i o n that w i l l s a t i s f y SP's desire f o r f u t u r e 

p r o t e c t i o n while also ensuring equal p r o t e c t i o n f o r UP against 

SP misconduct. 

I . UNION PACIFIC DOBS NOT HAVS, ANC WITHIN MBMORY HAS NXVSK 
HAD, A POLICY OF DISCRIMINATINO AGAINST SP TRAINS USINO 
UP TRACKAGB RIGHTS. 

A. Union Pacific Bxpacta I t s Dispatchers to 
Provide Kqual Professional Handling of UP 

It Trains. 

I f Union P a c i f i c or Missouri P a c i f i c has ever had 

a p o l i c y of d i s c r i m i n a t i n g against t r a i n s of trackage r i g h t s 

tenants, senior managers and supervisors responsible f o r t r a i n 

dispatching are unaware of i t . As they t e s t i f y , Union P a c i f i c 

p o l i c y i s now, and has been since w e l l before 1983 (and as f a r 

back as anyone can remember), t o provide equal handling f o r 

a l l t r a i n s i n accordance w i t h the p r i o r i t y of each t r a i n , a l l 

other appropriate dispatching considerations, and information 

provided by the tenant about i t s t r a i n s . 
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TERMS FOR TEXAS MEXICAN RAILWAY COMPANY 
TRACKAGE RIGHTS 

The tollowing terms (hereinafter referred to as the "Terms") shall govern righis provided 
by .MISSOURI PACIFIC RAILROAD COMPANY, a Delaware corporation ( "MP"), and 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, a DelawarecorporaiionC'SP"). wuh 
.MP and SP jointly and severally referred to as "MP/SP" or "Owner. * on the one hand, to THE 
TEXAS MEXICAN RAILWAY COMPANY ( "Tex Mex " or "User "), on the other hand, with 
.MP/SP and Tex Mex sometimes referred to collectively as "Parties." pursuant to the decision 
of the Surface Transportation Board ("STB") in Finance Docket No. 32760 served .\ugust 12. 
1996 (the "Decision"). 

RECITALS 

A. MP/SP owns lines of railroad consisting of track structure extending between 
Robstown. Texas and Odem. Texas, and between Corpixs Christi, Texas, and Beaumont. Texas, 
by ". ay of Odem, Texas, identified as follows: 

MP's line bctv*een Robstown, Texas, in the vicinity of MP 
Milepost 141.48 and Placedo, Texas, in the vicinity of MP 
Milepost 224.2; 

MP's line between Corpus Christi. Texas, in the vicinity of MP 
Milepost 145.59, and Odem. Texas, in the vicinity of MP Milepost 
132.2, via Savage Lane to MP's Viola Yard; 

SP's line between Placedo, Texas, in the vicinity of SP Mi'.post 
14.2, and West Junction, Texas, in the vicinity of SP Milepost 
12.6. via Victoria, Texas, and Flatonia, Texas; 

SP's line between West Junction, Texas, in tte vicinity of SP 
Milepost 12.6. aixl T&NO Junction, Texas, in tte vicinity of SP 
Milepost 4.6; 

SP's line from West Junction through Bellaire Junction to Chaney 
Junction, in the vicinity of SP Milepost 2.8; 

SP's line from Chaney Junction, in the vicinity of SP Milepost 
2.8, to Tower 26, in the vicinity of SP Milepost 360.7, via tte 
Houston Passenger station; 



SP's line from Chaney Junction, in the vicinity of SP Milepost 
-2.8, to Tower 26. in the vicinity of SP Milepost 360.7. via the 

Hardy Street yard; 

MP's line from Settegast Junction, in the vicinity of MP Milepost 
381.61. to the connection with HB&T at Interstate Junction, in the 
vicinity of .MP .Milepost 7 60; 

SP's line from T&.NO function, in the vicinity of SP Milepost 4.6. 
to the connection with PTRA. in the vicinity of Katy .Neck 
(GH&H Junction), in the vicinity of SP .Milepost 1.3: 

SP's line from SP .Milepost 360.7 near Tower 26 to the connection 
with HB&T at Quitman Street, in the vicinity of SP .Milepost 1.45; 

.MP's line between Gulf Coast Junction, Texas, in the vicinity of 
MP Milepost 377.98, and Amelia, Texas, in the vicinity of MP 
Milepost 451.4; 

MP's line between Amelia. Texas, in the vicinity of MP .Milepost 
451.4. and the connection with SP at Langham Road. "exas. in the 
vic'mty of MP Milepost 456.7; 

SP's line between Langham Road, Texas, in the vicinity of MP 
.Milepost 456.7, and Tower 74, in the vicinity of MP Milepost 
458.8; 

MP's line between Tower 74. in the vicinity of MP Milepost 
458.8. and (1) the connection with The Kansas City Southem 
Railway Company ('"KCS") at GLC Jct., Texas, in the vicinity of 
.MP .Milepost 460.36 (KCS Milepost 766.7), and (2) the connection 
with KCS at the Neches River Draw Bridge in Beaumont, Texas, 
in the vicinity of KCS Milepost 766.0; 

as shown by bold line on tte attached orints dated Sepiemter 23. 19% (and identified as Exhibit 
" A"*) and further describee* Section 1.7 of Exhibit "B."' which shall te referred to herein as 
the "Joint Trackage." 

B. The STB in Finance Docket No. 32760 approved the common control and merit:: 
of the rail carriers controlled by Union Pacific Corporation ("UPC"), including MP and Union 
Pacific Railroad Company ("UPRR") (UPC, UPRR aixi MP are referred to collectively AS 
"UP"), and the rail carriers controlled by Southem Pacific Rail Corporation ("SPR"), incluUin.g 
SP. conditioned on. among other things, partial grant of the Responsive Application of Tex Ntex. 
dated March 29. 1996. 



C. In order to exercise its authority to acquire control of SPR as granted by the STB 
m Finance Docket No. 32760. MP/SP is willing to provide Tex Mex with the rights specified 
in the Decision. w 

D. Tex Mex desires to receive said rights and desires to conduct operations over said 
rights. Tex Mex and MP/SP now wish to assist the STB in soecificaily defining the terms and 
conditions under which said rights shall te exercised. 

E. It is the position of Tex Mex and MP/SP that these Terms do not constitute the 
acquiescence by either of them iu the Decision nd shall not preclude either of them from 
seeking any leopca'ug, reconsideration or judicial review of the Decision. 

TERMS 

1. General Condition.*;: 

The General Conditions set forth in Exhibit "B" attached tereto are hereby made a part 
of these Terms. All capitalized Terms used and not otterwise defined in these Terms shall have 
the meaning ascribed to them in tte General Conditions. If any confiict tetween thc General 
Conditions and ttese Terms shall arise, tte provisions of ttese Terms shall prevail. 

2. Rights of Tex Mex: 

(t) Subject to tte terms and conditions contained terein, MP/SP shall grant to Tex 
Mex the nonexclusive right to use tte Joint Trackage for thc limited operation of Equipment in 
Tex Mex's account over tte Joint Trackage in common with MP/SP and such otter railroad 
company or companies as MP/SP has teretofore admitted or may tereafter at any time in tte 
ftimre admit to the joint use of all or part of tte Joint Trackage (provided that such future 
admittance shall not tnaterially hinder or obstruct tte fair and reasonable exercise of the rights 
granted in these Terms), such otter railroad company or companies to te considered MP/SP for 
the purposes of ttese Tenns, it teing understood and agreed that Tex Mex shaU not have the 
right to: 

(i) Switch industries upon the Joint Trackage, except as otterwise provided in 
Section 2(g); 

(U) Set out. pick up cr store Equipment upon tte Joint Trackage, or any part thereof, 
except as otterwise provided in Sections 2.11. 2.12 and 2.13 of Exhibit B; 

(iii) Serve any industry, team or house track, intermodal or auto facility now existing 
or hereafter located along the Joint Trackage, except as otterwise provided in 
Section 2(g); 



(IV) ^ Permit or admit any third party to the use of all or any oonion of tte Joint 
irackage, nor, under the guise of doing its own business, contract or make any 
agreement to handle as its own Equipment over or upon the Joint Trackage or 
any ponion thereof, the Equipment of any such third party which in the norinal 
course of busmess would not te considered the Equipment of Tex .Mex; provided 
however, that the foregoing shall not prevent Tex Mex. pursuant to a mn-through 
agreement with any railroad, from using the locomotives and cabooses of another 
raiiroad as its own under these terms; 

(V) Connect with or interchange with any other railroad, except as otherwise provided 
in Section 4; or 

(vi) Establish any transload facilities on tte Joint Trackage or build into or out from 
any facility from/to the Joint Trackage. 

(b) The rights granted in Section 2 shall te only for rail traffic of all kinds and 
commodities, both carload and intennodal. in Equipment that meets all applicable specifications 
established by the Association of American Railroads and the Federal Railroad Administration, 
provided that all freight handled by Tex Mex pursuant to such rights must have a prior or 
subsequent movement on Tex Mex's Laredo-Robstown-Corpus Christi Line. 

(c) User shall have the right to establish crew change points at points on the Joint" 
Trackage as from tune to time may te mumally agreed to in vmting by Owner and User 
However. User agrees lhat if sufficient trackage is not a>aUable at such locauons(s) to facilitate 
crew changes of User. Owner may require User to constnict additional trackage ("Crew Change 
Facilities") in the vicinity of such location as may te required, in ibt reasonable judgment of 
Owner, rte cost and expense of which shall te borne solely by User. If User does not agree 
that such Crew Change Faculties are necessary, thc Owner may nevenhtless insist that they te 
constnicted. with the question of tteir necessity, and tte User's obligation to tear tteir cost and 
expense, to te detennined by arbitration pursuant to Section 6 of tte General Condition; In 
the event such Crew Change Facilities are constmcted at lte cost and expense of User and 
^ n ^ ! 5̂̂ " "̂ "̂̂ ^ ̂ ° ^^"^ Facilities. Owner shall pay User fifty percent 
(50%) of the cost of constnicting such Crew Change Facilities. Should Owner decline to 
participate. Owner shall te denied access to such Crew Change Faculties. However should 
Owner elect at a later date to use such Crew Change Facilities, such right shall te granted to 
Owner by User upon payment of fifty percent (50%) of User's initial costs plus per annum 
interest thereon at a rate equal to the average paid on 90-day Treasury BUls of Uie United Sutes 
Government as of lte date of completion untU Uic date of use by User commences. Per annum 
interest shall te adjusted annually on Uie first day of Uie twelfth (12Ui) monUi following Uie date 
of completion and every year Uiereafter on such date, based on Uie percentage increase or 
decrease, m Uie average yield of 30-year U.S. Treasury Notes for Uie prior year compared lo 
their average yield m first year of completion of Uie Improvements. Each annual adjustment 
shall te subject, however, to a "cap" (up or down) of two percentage points of Uie prior \ ear s 



inierest rate (i.e. Uie adjustment may not exceed an amount equal to two percentage points of 
the immediately preceding year's interest rate). 

In addition. Owner shall lease to User, by separate written agreement at reasonable and 
customary charges, existing facilities for office, locker, change and lunchroom purposes by 
User s personnel upon request of User to Owner, and as icasonably available, or property of 
Owner as reasonably available for User to establish its owt. facilities. 

(d) User agrees that when entering or exiting the Joint Trackage or using the Joint 
Trackage to set out or pick up ("User's Operations"), it shall do so without unreasonable 
interference or impairment of Uie Joint Trackage. However, User agrees that if sufficient 
trackage is not available at such location(s) to facUitaie User's Operations, Owner may require 
User to construct additional trackage in Uie vicinity of such location(s) as may te required, in 
the reasonable judgment of Owner, Uie cost and expense of which shall te borne solely by User. 
If User does not agree Uiat such additional trackage is necessary, Uie Owner may nevertheless 
insist that it te constructed, with the question of its necessity, and tte User's obligation to tear 
its cost and expense, to te determined by arbitration pursuant to Section 6 of the General 
Conditions. In Uie event such trackage is constructed at Uie cost and expense of User, and 
Owner shall choose to use such trackage. Owner shall pay User fifty percent (50%) of Uie cost 
of constructing such irackage plus interest as calculated pursuant to Section 2(c) above. 

(e) User shall have Uie right to such use of SP's Glidden Yard at Glidden, Texas, as~ 
is reasonably necessary to effectuate the rights granted by Uiese Terms and on such terms and 
conditions (including reasonable compensation terms) as may te agreed to in writing by Uie 
parties o.- determined by arbitration pursuant to Section 6 of Uie General Conditions if Uie panics 
faU to agree; provided, however, that such use by User shall not unreasonably interfere with 
Owner's operations. Any dispute tetween User and Owner regarding tte reasonableness of 
User's use of Glidden Yard shall te submitted to arbitration pursuant to Section 6 of Uie General 
Cuiiutuuns. 

(0 If Owner impicmems a directional flow of operations tetween Houston, Texas, 
and Beaumont. Texas. Owner will assure Uiat User's operations are not adversely affected 
itereby. 

(g) User shall have tte right to serve all shippers Uiat. as of Scptemter 10. 1996, 
were capable of receiving service from boUi MP and SP and no oUicr railroad, directly or 
Uu-ough reciprocal switching. 

3. GTM Raft: 

(a) In addition to oUier payments to te made under Uicse Terms, User shall remit to 
Owner monUily for Uie use of Uie Joint Trackage in Uic operation of its Equipment Uicrealong 
and Uiereover, Uic total amount of 3.84 mills per GTM for all Equipment, which sum per GTM 
("'GTM Rate ") shall te deemed to include ordinary and programmed maintenance of Uie Joint 



Trackage, Changes in and/or Additions to Uie Joint Trackaffc (to rh*. .v, • . 
sentence of "Section 2 2 of Uie General rnnT """^ 
depreciation and taxes Conditions), operatmg expenses, interest rental, 

(b) For Uie purpose of computing Uie GTM Rate under thi« <;̂ fi«n i ,u -̂
between tte designated points of Uie Joint TrLkage s^l te~n^^^^^ 
EP.MS Engineenng Mileage Master or SP's Station Pair .Master File whicheveMs ann^ ,̂̂ . 
both of which shall te subject to verification by User. wnictever is applicable, 

(c) The GTM Rate set forUi in Seclion 3(a) of tĥ <if T*™, c»„n u u-
adjustment amiually. commencmg as of July 1. 1^7 ^ follows '° 

RCAF-U IS nc longer mamtamed. Uie panics shaU select a substantially similâ  iî ex L^l foUin^ 
to agree on such an index, Uie maner shall te refened to binding arhiSS^ * 

Interchangt;?-

In exercising Uic rights granted by Uiese Tenns. Tex Mex shall have rh* riaht 

Association ( PTRA ). the Houston Belt Teiminal Railway Company ("HBT") The Atthi3 
(-BN^ f A T ^ ! : " " r ^ ' Burlington No^e^Ra^^ ComZ; ( BN ) (ATSF and BN are referred to coUcctivelv as "BNSF-i anH D '-"mpany 
with B N S F ^ The Kansas City SouUicm'Lu^ay c!S^^L \ ^ C s ' ^ 
Robstown and Corpus Christi and at any new intcrctenge point oî  the Joint Trac^« S t̂ L v 
anTf H ^ ' - ' '^ ^P/SP and BNSF; and'(c) wiUi MpTsP a T S S ^ " B̂ ^̂ ^̂ ^̂  
and such oUier pomts as may mumally te agreed. Any interchange tetween Tex Mex P T R I 
or tetween Tex Mex and HBT at Houston. Texas, shall te governed b y T ^ r L m e ^ ^ r ^ 
tetween Uiose panics or tenns imposed by Uie STB. ^ agreements entered into 

5. Additions: 

( ••Connections-?i;S',!Jfni^''' ' ^ ' ^ ^ ^ ^ »̂"» comiections ( Connections ) and sidmgs or sidmg extensions associated wiUi Comiections ("Sidinas") are 

SidL« If u T ; 6 ^ f " ^ ' t ^ "P*"^' P»y ̂  cost of such Com«:tions and 
Sidmgs. If User docs not agree Uiat such Comiections and Sidings (oUier Uian Uiosc descnted 
in subseciiotis .) and (ii). Uic necessity for which is not in dispute, and to whicrt^s Lrn^ce 
does not apply) are necessary. Owner may ncvcrttelcss insist Uiat Uiey te constructed w"th tte 
question of Uieir necessity, and Uic User's obligation to tear Uicir cost anrSpTnse To te 



determined by arbitration pursuant to Section 6 of Uie General Conditions. In Uie event Uiat Uic 
User bears Uie sole cost and expense of any such Connections and Sidings, no oUicr -̂ ailroad 
shall have Uic right to use Uiem except upon tenns agreed to by User and such oUier railroad. 
In Uie event Owner shall elect to use such Connections and Sidings. Owner shall pay to User 
fifty percent (50%) of Uie cost to User of constructing Uie Connections and Sidings, plus interest 
as calculated pursuani to Section 2(c) above, and, having made such payment. Owner may also 
admit oUier railroads to Uie use of such Connections and Sidings. Owner shall maintain Uie part 
of any Connection or Siding on its property at its sole cost and expense, and User, at its sole 
;;ost and expense, shall maintain Uie pan of any Connection or Siding on ils property or property 
of oUiers. Such necessary Connections and Sidings s.hall include, but are not necessarily limited 
to, those described in subsections (i) and (ii) telow: 

(i) User shall construct a connection to access MP at Robstown, Texas, to include 
track 8500 feet in lengUi to permit Tex Mex trains to clear Uie MP mam line (Uie 
"Robstown Connection"). The design for Uie Robstown Connection shall te 
submitted to Owner for ils wrinen approval wiihin forty-five (45) days following 
Uie effective date of Uiese Terms, which approval shall not te unreasonably 
wiUUicld, and User's operation Uiereover shall te subject to Owner's prior written 
acceptance of Uie Robstown Connec'ion. User agrees Uiat Uic Robstown 
Connection shaU te constructed wiUim one hundred eighty (180) days of 
acquisition of Uie required property and approval by Owner of its design. Owner 
grants User Uic right to use, as daUy dispatching conditions reasonably permit." 
Uie existing connection tenveen Tex Mex and Owner at Robstown and 8500 feet 
of Owner's main line souUi of Uiat connection, for a period of six (6) monUis 
following Uic date of Owner's approval of Uie design of Uic Robstown 
Connection, which connection and trackage shall te deemed part of Uic Joint 
Trackage during Uie period of Tex Mex's usage Uicreof. including any extensions 
of Uic period as provided telow. Owner wiU extend Uie period of User's use of 
Uie existing connection for an additional six (6) months in Uie event (a) User is 
unable to complete tte Robstown Connection within Uie time frame specified in 
Uie preceding sentence and User is making a bona fide effort to complete Uic 
construction of Uic new connection, and (b) User's continued operations over Uie 
existing connection wUl not. in Owner's judgment, unreasonably interfere wiUi 
Owner's operations. If BNSF constructs Uie Robstown Connection. Tex Mex 
shall have tte right to use Uie Robstown Connection on terms agreed to by Tex 
Mex and BNSF. If Uie Robstown Connection is not constructed by BNSF, Tex 
Mex shall construct tte Robstown Connection as provided above. 

(ii) User shall also construct a connection to access SP at Flatonia. Texas, to include 
track parallel to SP's Vicioria Subdivision. Port LaVaca Branch. 8500 feet in 
length to permit Tex Mex trains to clear Uie SP main line (Uie "Flatonia 
Connection"). Tte design for Uie Flatonia Connection shall te submined to 
Owner for its written approval wiUiin forty-five (45) days following Uic effective 
date of Uiese Terms, which approval shall not te unreasonably withheld, and 



User's operation Uiereover shall te subject to Owner's prior wrinen acceptance 
'of Uie Flatonia Connection. User agrees Uiat Uic Flatonia Connection shall te 

constructed wiUiin one hundred eighty (180) days of acquisition of Uic required 
property and approval by Owner of its design. Owner grants User Uic right to 
use Uie existing connection tetween SP's Victoria Subdivision, Port LaVaca 
Branch, and SP's Glidden Subdivision at Flatonia and siding south of Owner's 
main line West of Uiat connection for a period of six (6) monUis following Ui? 
date of Owner's approval of Uic design of Uie Flatonia Connection, which existing 
connection and trackage shall te deemed part of Uie Joint Trackage dunng Uic 
period of Tex Mex's usage Uicreof. 

(b) Except as provided in Section 5(a) above, expendimres for any ftimre Changes 
in and/or Additions to Uic Joint Trackage, such as, but not limited to, sidings. Centralized 
Traffic Control, grade separations, and ftimre connections, shall te handled as follows: (i) if 
thc Change in and/or Addition to Uie Joint Trackage is for Uic sole tenefit of one party. Uiat 
party shall te solely responsible for Uie entire cost and expense Uicreof; (ii) all oUicr Changes 
in and/or Additions to Uic Joint Trackage shall te shared by MP/SP and Tex Mex on Uie basis 
Uiat tte parties' respective GTM's operated over Uic Joint Trackage bear to lotal GTM's 
operated over Uic Joint Trackage for Uie twelve (12) monUi period immediately prior to Uie 
monUi work on Uie project is commenced. Tte use of Joint Trackage by any Uiird party shall 
te attributed to MP/SP for purposes of computing respective GTM's for purposes of Uiis Section 
5(b). 

(c) In Uie event such Changes in and/or Additions to Uie Joint Trackage are 
constructed at Uic sole cost and expense of one party (party of Uie first part), Uie oUier party 
(party of Uic second part) shall te denied access to such Change in and/or Addition to Uic Joint 
Trackage. If tte party of Uie second part at some future date shall choose to use such Changes 
in and/or Additions to Uie Joint Trackage, such right shall te granted to party of Uie second part 
by party of Uic first part upon payment of fifty percent (50%) of party of Uw first part's initial 
costs plus per annum interest calculated pursuant to Section 2(c). 

6. Ussissi-

All notices, demands, requests, submissions and odier communications which are 
required or permitted to te given pursuam to Uiesc Terms shall te given by eitter party to Uic 
oUicr in writing and shall te deemed property served if delivered by hand, or mailed by 
overnight courier or by registered or certified mail, renim receipt requested, wiUi postage 
prepaid, to such odier party at Uie address listed telow: 



If intended for MP/SP: WiUi a copy to: 

Executive Vice President-Operation Director Joint Facilities 
Room 1206 Room 1200 
1416 Dodge Street 1416 Dodge Street 
Omaha, Nebraska 68179 Omaha, Nebraska 68179 

If intended for Tex Mex: 

The Te;;as Mexican Railway Company 
1200 Washington Street 
P.O. Box 419 
Laredo, Texas 78042 

Notice of address change may te given any time pursuant to Uic provisions of Uiis Section 6. 

7. Ism: 

These Terms shall te effective upon consummation of Uic con roi auUiority 
granted in Uie Decision for a tenn of ninety-nine (99) yean. Ttese Tenns shall tenninate, and 
all rights confcrtcd pursuant Uiereto shall te canceled and deemed void ab initio, if, in a Final 
Order. Uic application for auUiority for UP to control SPC has been denied or has been approved" 
on tenns unacceptable to Uie applicants or has been granted on terms Uiat do not require Uie 
rights provided terein, provided, however, Uiat if Uiesc Terms become effective and are later 
tenninated, any liabUitics arising from Uw exercise of rights under Sections 1 Uirough 5 during 
the period of its effectiveness shall survive such tennination. For purposes of Uiis Sectior. 7. 
"Final Order" shall mem an order of Uw Surface Transportation Board, any successor agency! 
or a court with lawfiil jurisdiction over Uw matter which is no longer subject to any ftirtter 
direct judicial review (including a petition for writ of certiorari) and has not been suyed or 
enjoined. 

Approved: -p«. 
For MP/SP: ^ .n^^ W L) 

Positioji: Vice P.e:.̂ .r,t - Law 

Date: 2 '326 

For Tex Mex: ^/^^^^^ '^y^''^^<.t/4J 

Date: 7^<H^ Ed>^ ^9 9U 
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HOUSTON 
SP M.P. I. 45 
(LUFKIN LINE) 
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BEAUMONT, TEXAS 
MP M.P. 451. 4 
P. S. AMELIA 

MP M. P. 456. 7 
SP M. P. 282. 4 
LANGHAM ROAO 

S. p. ^ H * , ^ , 
BEAUMONT 

YARD 

LECCNO: 
UNION PACIFIC m 
SOUTNEMN PACIFIC Ml 
OIHM NAILNOAOt 

mmi»mfm TU MU TMCIUOC RIOHTS 

EXHIBIT A - 2 
TEX MEX TRACKAGE RIGHTS 

BEAUMONT.TEX.AS 
09/23/96 

M. P. 
BEAUMONT 

YARD 



SP M.P. 1.45 
(LUFKIN LINE) 

Quitman St. 
Connect 1on 

Hardy St . . 
Yards \ i| 

26 ! " ! 
7"*<" .SP \ ^ SP X I 

j Chaney Jct. 
SP M. P. 2.80 

^--Congress 
Yard 

LECCNO: 
UNION PACIFIC Ml 
MUTNUN PACIFIC M 
OTNU RAILMAOS 

u 

m%»m»*m TU HEX TRACKAOC RIONIS 

EXHIBIT A - 3 
TEX MEX TRACKAGE RIGHTS 

QUITMAN ST. CONNECT ION (HOUSTON) 
9/23/96 

/UBr/dgn/bnRftrk.dgn Oct. X6, 1996 16:29:09 



LCCCNO: 
UNION PACIFIC RR 
tOUTNUN PACIFIC RR 
OTNCR RAILROADS 

mitmttm TfX MU TRACKAOC RIONTS Booth 
Yard 
Harr i sburq 
Jct, 

END TRACKAGE RIGHTS 
BEGIN PTRA OWNERSHIP 

c9 y 

Tower , 
30/-' 

Manchester 
Yard 

SP M.p. 1.7 (HARRISBURG LINE) 
MP CROSSING ( TOWER 30) EXHIBIT A - 4 

TEX MEX TRACKAGE RIGHTS 
TOWER 30 (HOUSTON) 

9/23/96 
/ u s r / d g n / b n s f t r k . d g n Oc t . 16, 1996 16:30:08 



EXHIBIT "B" 

GENERAL CONDITIONS 

Section 1. DEFINITIONS 

1.1 ".Annual" shall mean a calendar year. 

1.2 "Car " shall mean one (1) rail car; provided, however, that each platforn) in an 
articulated rail car of two (2) or more platforms shall be counted as one (I) rail car. subject to 
modification by mutual agreement of the parties based upon changes in railroad technology. 

1.3 "Changes in and/or Additions to" shall mean work projects and retirements, the 
cost of which is chargeable in whole or in part to Prope'ty Accounts during the term of the 
Terms. 

1.4 "Equipment" shall mean trains, locornotivf s. rail cars (loaded or empty), intermodal 
units (loaded or empty), cabooses, vehicles, and machi-.iery which are capable of being operated 
on railroad iracks or on right-of-way for purposes of .he maintenance or repair of such railroad 
tracks. 

1.5 "GTM" shall mean gross ton mile which is the weight in tons for Equipment and 
lading transported over one (1) mile of track included in the Joint Trackage. 

1.6 "GTM Handled Proportion" shall mean the GTMs handled over the Joint Trackage 
b\ or for a party divided by the total number of GTMs handled by or for all parties using the 
Joint Trackage, during the same period. For the purpose of computing such GTM's Handled 
Proportion. Equipment engaged in work service pertaining to construction, maintenance or 
operation of the Joint Trackage or Changes in and/or Additions to the Joint Trackage shall not 
be counted and GTMs of third parties shall be attributed to the Owner. 

1.7 "Joint Trackage" shall mean the track structure of Owner as described in the Terms 
including necessary right-of-way and all appurtenances, signals, communications, and facilities 
of Owner and all Changes in and/or Additions to said track structure now or in the future located 
as are required or desirable for the operation of the Equipment of the parties hereto. 

1.8 "Mill" shall mean one-tenth of a cent (SO.OOl US). 

1.9 "Owner" shall have the meaning given to it in the Terms. 

1.10 "Property Accounts" shall mean accounts so designated under the Uniform System 
of .Accounts for Railroad Companies prescribed by the Interstate Commerce Commission, or any 
replacement of such system prescribed by the applicable federal regulatory agency, if any. and 
used by the parties hereto. 



I l l "STB" shall mean the Surface Transportation Board of the United States 
Department of Transportation or any successor agency. 

1.12 "Terms" shall mean those certam Terms for Texas .Mexican Railway Company 
Trackage Rights to which this Exhibit "B" is attached. 

1.13 "User" shall have the meaning given to it in the Terms. 

Section 2. MAINTENANCE. ADDITIONS. OPERATION. AND CONTROL 

2.1 Owner shall have sole charge of the maintenance and repair of the Joint Trackage 
with its own supervisors, labor, materials and equipment. Owner, from time :J time, may make 
such Changes in and or .Additions to the Joint Trackage as shall be required by any law. rule, 
regulation or ordinanc; promulgated by any government body having jurisdiction, or as Owner, 
in its sole discretion, shall deem necessary, subject to Section 2.2. Such Changes in and'or 
.Additions to the Joini Trackage shall become a part of the Joint Trackage or in the case of 
retirements shall be excluded from the Joint Trackage. 

2.2 L'nless otherwise mutually agreed to by the parties in writing. Owner shall, (i) keep 
and maintain the Joint Trackage on a consistent basis at no less than the track standard designated 
in the timetable in eilect on the date of the Terms, including special instructions for the Joint 
Trackage as of the date of the Terms, (ii) maintain it least the physical capacity of the Joint 
Trackage as ofthe date ofthe Terms (i.e.. number of main tracks, support tracks, signal systems, 
rail weight, line clearances, etc.). and (iii) be responsible for any Changes in and/or .Additions 
to the Joint Trackage as shall be necessary to accommodate the traffic of Owner and User while 
maintaining existing service standards (including transit times) in effect on the date ofthe Terms. 
In the event that User desires that the Joint Trackage be improved to a condition in excess of the 
standard set forth m this Section 2.2. or desires that other Changes in and/or Additions to be 
made to the Joint Trackage. Owner agrees to make such Changes in andtor Additions to the Joint 
Trackage if funded in advance by User. Thereafter, such Changes in and'or Additions to the 
Joint Trackage shall become part of the Joint Trackage and shall be maintained by Owner in such 
improved condition. 

2.3 Owner shall employ all persons necessary to construct, operate, maintain, repair 
and renew the Joint Trackage. Owner shall be bound to use reasonable and customary care, skill 
and diligence in the construction, operation, maintenance, repair and renewal of the Joint 
Trackage and in managing of the same. Owner shall make its best effort to ensure thar User is 
guen the same advance notice of maintenance plans and schedules as is provided to Owner" s 
personnel. 

2.4 The trackage righis granted hereunder shall give User access to and joint use of 
the Joint Trackage, for such use as is permitted by Seclion 2 of the Terms, equal to lhat of 
Owner. The management, operation (including dispatching) and maintenance of thc Joint 
Trackage shall, at all times, be under the exclusive direction and control of Owner, the movciwsnt 



of Equipment oveî and along the Joint Trackage shall at all times be subject to the exclusive 
direction and control of Owner's authorized representatives and in accordance with such 
reasonable operating rules as Owner shall from time to time institute, but in the management, 
operation lincli ding dispatching) and maintenance of the Joint Trackage. Owner and User .shall 
be treated equally. All operating, dispatching and maintenance decisions by Owner affecting the 
movement of Equipment on the Joint Trackage shall be made pursuant to the Tex Mex-UP'SP 
Dispatching Protocols attached hereto as .Attachment 1. User shall, at User's sole cost and 
expense, obtain, install and maintain necessary communication equipment to allow User's 
Equipment to communicate vvith Owner's dispatching and signaling facilities the same as Owner's 
trains so utilize. Owner shall consult with User prior to the adoption of new communication or 
signaling svstems to be employed on the Joint Trackage, which have not theretofore been 
generally adopted in the railroad industry . 

2.5 .A Joint Service Committee ("Committee"), comprised of the chief transportation 
officers of Owner and User (or their designees) shall be esi..blished. and shall be responsible for 
establishing rules and standards as appropriate to ensure equitable and non-discriminatory 
treatment, appropriate maintenance and efficient joint use ofthe Joint Trackage. The Committee 
shall meet on a regular basis, but not less often than every three (3) months during the first year 
of operation under the Agreement, and thereafter when any party serves upon the other party 
thirtv (30) days" written notice of its desire to meet to review the overall performance of 
equipment on :h«* Joint Trackage, contlicts. if any, experienced between Equipment of Owner and 
Equipment of Usei grievances over the handling of particular Equipment or operational events, 
maintenance of the Join. Trackage, ways in which future conflicts may be minimized, ways of 
improving operations and maintenance of the Joint Trarkage and such other relevant matters as 
the Committee may decide to consider. The Committee may issue standards or rules to prevent 
unnecessary interference or impairment of use of the Joint Trackage by eithci party or otherwise 
insure fair and equal treatment as between Owner and User. Either party may request a special 
meeting of the Committee on reasonable notice to the other. Informal telephonic conferences 
shall be held by the Committee where appropriate to address immediate concerns of cither party. 
It is expected that the work of the Committee shall be undertaken in a spirit of mutual 
cooperation consistent with thc principles expressed in the Terms. 

2.6 If the use of the Joint Trackage shall at any time be interrupted or traffic thereon 
or thereover be delayed for any cause, neither party shall have or make any claim against the 
other for loss, damage or expense caused by or resulting solely from such interruption or delay. 

2.7 Owner may from time to time provide any track or iracks on the Joint Trackage 
other than those delineated in Exhibit A to the Terms for use by User provided there shall at all 
times be afforded User a continuous route of equal utility and quality for thc operations of its 
Equipment between the termini of the Joint Trackage. When such tracks which are not part of 
the Joint Trackage are used as provided herein, the Terms shall govern for purposes of direction 
and control and liabilitv as if all movement had been made over the Joint Trackage. 



2.8 Each party shall be responsible for furnishing, at its sole cost and expense all 
labor, tuel and train and other supplies necessarv for the operation of its own Equipment over the 
Jomt Trackage. In the event a party does furnish such labor, fuel or train and other supplies to 
another party, the party receiving the same shall promptly, upon receipt of billinq therefor 
reimburse the party furnishing the same for its reasonable costs thereof, includine'customary 
additives. 

2.9 User shall be responsible for the reporting and payment of anv mileaize. per diem, 
use or rental charges accruing on Equipment in User's account on the Joint Trackage. Except 
as may be specifically provided for in the Terms, nothing herein contained is intended to change 
practices w.th respect to interchange of traffic between the parties or with other carriers on or 
along the Joint Trackage. 

2.10 Except as otherwise may be provided in the Terms. User shall operate its 
Equipment over the Joint Trackage with its own employees, but before said employees are 
assigned or permitted to operate Equipment over the Joint Trackage as herein provided, and from 
time to time thereafter as and when reasonably requested by Owner, they shall be required to pass 
the applicable ; ules examinations required by Owner of its ' .-mployees. Owner Swall deleeate 
to specified User's officers the conduct of such examinations in the event User chooses to 
conduct such examinations. If an Owner officer conducts such examinations of emplovees of 
User, (.ser shall pay Owner a reasonable fee lOr each employee so examined, such fee to be 
mutually agreed upon by the parties from tin.e to time in a separate agreement. Notwithstanding 
any such examination. User shall be responsible for ensuring that its employees are qualified and 
have taken all such rules examinations. Upon requesi of User. Owner shall qualify one or more 
of User s supervisory officers as pilots and such supervisory officer or officers so qualified shall 
qualify employees of User engaged in or conrected with User's operations on or along the Joint 
Trackage. At User's request. Owner shall furnish a pilot or pilots, at the expense of User, to 
assist in operating trains of User over the Jomt Trackage. 

2.11 If any employee of User shall neglect, refuse or fail to abide by Owner's rules, 
instructions and restrictions governing the operation on or along the Joint Trackaee. such 
employee shall, upon written request of Owner, be suspended by User from working on "the Joint 
Trackage unless and until requalified to return to work and approved to do so by Owner. If 
either party shall deem it necessary to hold a formal investigation to establish such neglect, 
refusal or failure on the part of any employee of User, then upon such notice presented iri 
w riting. Owner and User shall promptly hold a joint investigation in which the parties concerned 
shall participate and bear the expense for their respective officers, counsel, witnesses and 
employees. Notice of such investigations to User's employees shall bc given by User's officers, 
"..id such investigation shall bc conducted in accordance with thc terms and conditions of schedule 
agreements berween User and its employees. If in the judgment of Owner, thc result of such 
investigation vvarrants, such employee shall, upon written request by Owner, bc withdravn by 
User from service on the Joint Trackage, and User shall release and indemnify Owner from and 
against any and all claims and expenses arising from sucn withdrawal. 



If the disciplinary action is appealed by an employee of User to the National Railroad 
Adjustment Board or other tribunal 'awfully created to adjudicate such cases, and if the decision 
of such board or tribunal sustains the employee s position, such employee shall not thereafter be 
barred from service on the Joint Trackage by reason of such disciplinary action. 

2.12 Ifany Equipment of User is bad ordered enroute on the Joint Trackage and (i) it 
is necessary that it be set out. and (ii) only light repairs to the Equipment are required, such bad 
ordered Equipment shall be promptly repaired, and. thereafter, be promptly removed from the 
Joint Trackage by User. Owner may. upon request of User and at User s sole cost and expense, 
furnish the required jr and material and perform light repairs to make such bad ordered 
Equipment safe for movement. The employees and Equipment of Owner while in any manner 
so engaged or while enroute to or returning to Owner's terminal from such an assignment shall 
be considered Sole Employees (as hereinafter defined) of User and Sole Property (as hereinafter 
defined) of User. However, should Owner's employees after repairing such bad ordered 
Equipment for User move directly to perform service for Owner's benefit rather than return to 
Owner's terminal, then L,scr"s exclusive time and liability will end when Owner's employees 
depart for work to be pei lormed for Owner's benefit. In the case of such repairs by Owner to 
freight cars in User's account, billing therefor shall be in accordance with the Field and Office 
Manuals ofthe Interchange Rules, adopted by the Association of American Railroads ("AAR"), 
hereinafter called 'Intercharqe Rules", in effect on the date of performance ofthe repairs. Owner 
shall then prepare and submit billing directly to and collect from the car owner for car owner 
responsibility items as determined under said Interchange Rules, and Owner shall prepare and 
submit billing directly to and collect from User for he.-̂ dling line responsibility iten j as 
determined under said Interchange Rules. Owner also shall submit billing to and collect from 
User any charges for repair to freight cars that are User's car owner responsibility items as 
determined under said Interchange Rules, should said car owner refus'.- or otherwise fail to make 
payment therefor. Repairs to locomotives shall bc billed as provi .-d for in Section 3 of these 
General Conditions. 

2.13 If Equipment of User shall become derailed, wrecked, or otherwise disabled while 
upon the Joint Trackage, it shall be reraiied or cleared by Owner, except that employees of User 
may rerail User s derailed Equipment on the Joint Trackage whenever use of motorized on or off 
.i-iick equipment is not required; however, in any such case, employees of User shall consult with 
and bc governed by the directions of Owner. Owner reserves thc right to rerail Equipment of 
User when, in thc judgment of Owner. Owner deems it advisable to do so to minimize delays and 
interruptions to train movement. The reasonable costs and expenses of rerailing oi clearing 
derailed, wrecked or disabled Equipment shall bc borne by the parties in accordance with Section 
5 of these General Conditions. Services provided under this section shall bc billed in accordance 
with Section 3 of these General Conditions. 

2.14 In the event Equipment of User shall bc forced to stop on thc Joint Trackage, and 
such stoppage is due to insufficient hours of service remaining among User's employees, or due 
to mechanical failure of User'., Equipment (other than bad ordered Equipment subject to light 
repairs pursuant to Section 2.12), or to any other cause not resulting from an accident or 



derailment (including the failure of User to promptly repair and clear bad ordered Equipment 
pursuant to Section 2.12). and such Equipment is unable to proceed, or ifa train of User fails to 
maintain the speed required by Owner on the Joint Trackage, or if. in emergencies, disabled 
Equipment is set out of User's trains on the Joint Trackage. Owner shall have the option to 
furnish motive power or such Other assistance (including but not limited to the right to recrew 
L ser's train) as may be necessary to haul, help or push such Equipment, or to properly move the 
disabled Equipment off the Joint Trackage. The reasonable costs and expenses of rendering such 
assistance shall be borne by User. Services provided under this section shall be billed in 
accordance with Section ?•> of these General Conditions. 

2.15 I ser shall pay to Owner reasonable expenses incurred by Owner m thc issuance 
of timetables made necess2iry solely hy changes in the running time of the trains of User over the 
Joint Trackage. If changes in running time of trains of Owner or third parties, as well as those 
of User, requi e the issuance of timetables, then User shall pay to Owner that proportion of the 
expenses incurred that one bears to the total number of parties changing the running time of their 
trains. If changes in running time of trains of Owner or third parties, but not those of User, 
require the ijsuance of timetables, then User shall not be required lo pay a proportion of the 
expenses incurred in connection therewith. 

2.16 Usei. at Owner's request, shall be responsible for reporting to Owner the statistical 
data called for in the Terms, which may include, but is not limited to. thc number and type of 
Equipment and GTMs operated on the Joint Trackage. 

Section 3. BILLING 

3.1 Billing shall be accomplished on the basis of data contained in a billing form 
mutually agreed to between the parties. Such billing forms shall contain sufficient detail to permit 
computation of payments to be made hereunder. Billing shall be prepared according to thc rules, 
additives, and equipment rental rates as published by thc Owner. User shall pay to Owner at 
the Office of the Treasurer of Owner, or at such other location as Owner may from time to time 
designate in w riting, all the compensation and charges of every name and nature which in and 
by the Terms User is required to pay in lawful money of thc United States within sixty (60) days 
after thc rendition of bills therefor. Bills shall contain a statement of thc amount due on account 
of the expenses incurred, propcrics and facilities provided and services rendered during the 
billing period. 

3 .2 Errors or disputed items in any bill shall not be deemed a valid excuse for delaying 
pav ment. but shall bc paid subject to subsequent '':Jjustment; provided, no exception to any bill 
shall be honored, recognized or considered if filed after the expiration of three (3) years from the 
last day ofthe calendar month during which the bill is rendered and no bill shall bc rendered later 
than three (3) years (i) after the last day of thc calendar month in which the expense covered 
thereby is incurred, or (ii) in the case of claims disputed as to amount or liability, after the 
amount is senled and/or th<* iiabiiity is established. This provision shall not limit the retroactive 



adjustment of billing made purs'oant to exception taken to original accounting by or under 
authority of the STB or retroactive adjustment of wage rates and settlement of wage claims. 

3.3 So much ofthe boiks. accounts and records of each party hereto as are related to 
the subject matter of the Terms shall at all reasonable times be open to inspection by the 
authorized representatives and agents ofthe parties hereto. .All books, accounts, and records shall 
be maintained to furnish readily full information for each item in accordance with any applicable 
laws or regulations. 

3.4 Should any payment become payable by Owner to User under the Terms, the 
provisions of Sections 3.1 and 3.2 of these General Conditions shall apply with User as the 
billing party and Owner as the paying party. 

3.5 Either party hereto may assign any receivables due it under the Terms; provided, 
however, that such assignments shall not relieve the assignor of any rights or obligations under 
the Terms. 

Section 4 COMPLIANCE WITH LAWS 

4.1 With respect to operation of Equipment on the Joint Trackage, each party shall 
comply with all applicable federal, state and local laws, rules, regulations, orders, decisions and 
ordinances ("Standards"), and ifany failure on the part of any party to so comply shall result in 
a fine, penalty, cost or charge being imposed or assessed on or against another party, such other 
party shall give prompt notice to the failing party and the failing party shall promptly reimburse 
and indemnify the other party for such fine, penalty, cost or charge and all expenses and 
reasonable attorneys" fees incurtcd in connection therewith, and shall upon request of thc other 
party defend such action free of cost, charge and expense to the other party. 

4 2 User agrees to comply fully with all applicable Standards conceming "hazardous 
waste" and "hazardous substances" ("Hazardous Materials"). Except with Owner's prior consent. 
User covenants that it shall not treat or dispose of Hazardous Materials on the Joint Trackage. 
User further agrees to furnish Owner (if requested) with proof satisfactory to Owner, that User 
is in such compliance. 

In thc event any accident, bad ordered Equipment, derailment, vandalism or wreck (for 
purposes of this Section 4.2 and Section 4.3 hc-einafter called collectively "Derailment") 
involving Equipment of or a train operated by U";r carrying Hazardous Materials shall occur on 
any segment of the Joint Trackage, any report required by federal, statc or local authorities shall 
be thc responsibility of User. User shall also advise thc owner/shipper of the Hazardous 
Malerials involved in the Derailment, and Owner, immediately. 

In the event of a Derailment, Owner shall assume rcspons'bility for cleaning up any 
release of Hazardous Materials from User's Equipment in accordance with ail federal, statc, or 
local regulatory requirements. User may have representatives at the scene of thc Derailment to 



observe and provide information and recommendations concerning the characteristics of 
Hazardous Materials release and the cleanup effort. Such costs shall be borne in accordance with 
Section 5 of these General Conditions. 

Ifa Hazardous .Vlaterials release caused by a derailment involving Equipment of User, or 
on a train operated by User, results in contamination of real property or water on the Joint 
Trackage or on real property or water adjacent to thc Joint Trackage (whether such real property 
or water is ovsned by Owner or a third party). Owner shall assume responsibility for emergency 
cleanup conducted to prevent further damage. User shall be responsible for performing cleanup 
efforts thereafter .Any costs associated with cleaning up real property or water on or adjacent 
:o the Joint Trackage contaminated by Hazardous Materials shall be borne in accordance with 
Section 5 of these General Conditions. 

If Hazardous .Vlaterials must be transferred to undamaged Equipmem or trucks as a result 
of a release caused by a derailment involving Equipment of User, or on a train operated by User. 
User shall perform the transfer; PROVIDED. HOWEVER, that if the Hazardous Matenals are 
in damaged Equipment that is blocking the Joint Trackage. Owner, at its option, may transfer the 
Hazardous Vlaterials with any costs associated with such transfer borne in accordance with 
Section 5 of these General Conditions. Transfers of Hazardous Materials by User shall only bc 
conducted after being authorized by Owner. 

4.3 The total cost of clearing a Derailment, cleaning up any Hazardous Materials 
released during such Derailment, and'or repairing the Joint Trackage or any other property 
damaged thereby shall be borne by the party or parties liable therefor in accordance with Section 
5 of these General Conditions. 

4.4 In the eve nt of release of Hazardous Materials caused by faulty Equipment or third 
parties, cleanup will be conducted as stated in Sections 4.2 and 4.3 of these General Conditions. 

Section 5. Ll.ABlLITY 

5.1 General. The provisions of this Section 5 shall apply only as between the parties 
hereto and are solely for their benefit. Nothing herein is intended to bc for thc benefit of any 
person or entity other than the parties hereto. It is the explicit intention of the parties hereto that 
no person or entity other than the parties hereto is or shall be entitled to bring any action to 
enforce any provision hereof against any of thc partes hereto, and the assumptions, indemnities, 
covenants, undertakings and agreements set forth herein shall bc solely for the benefit of and 
shall bc enforceable only by, the parties hereto. Notwithstanding anything contained in this 
Section 5. no provisions hereof shall bc deemed to deprive Owner or User ofthe right to enforce 
or shall otherwise restrict any remedies to which they would otherwise be entitled under other 
provisions of the Terms as a result of the other party's failure to perform or observe any other 
obligation or duty created by the Terms. The provisions of this Section 5 shall apply as between 
the parties hereto irrespective of the terms of any other agreements between the parties hereto and 
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other railroads using thc Joint Trackage, and the allocation of liabilities provided for herein shall 
control as between thc parties hereto 

5.2 Definitions and Covenants. The parties agree that for the purposes of this Section 

(a) The term "Emplovee(s)" of a party shall mean all officers, agents, 
employees and contractors of that party. Such Employees shall be treated either as "Sole 
Employees ' or "Joint Employees ', as hereinafter specified; 

(t") "Sole Emplovees" and "Sole Propcrtv" shall mean one or more Employees. 
Equipment, tools and other equipment and machinery while engaged in. en route to or 
from, or otherwise on duty incident to performing service for the exclusive benefit of one 
party Pilots furnished by Owner to assist in operating Equipment of User shall be 
considered the Sole Employees of User while engaged in such operations. Equipment 
shall be deemed to be the Sole Property of the party receiving the same at such time as 
deemed interchanged under .AAR rules or applicable interchange agreements, or when 
such party is responsible for the car hire or per diem for the Equipment under agreement 
between the parties; 

(c) "Joint Emplovec" shall mean one or more Employees while engaged in 
maintaining, repairing, constructing, renewing, removing, inspecting or managing thc Joint 
Trackage or making Changes in and/or Additions to thc Joint Trackage for the benefit of 
both ot the parties hereto, or while preparing to engage in. en route to or from, or 
otherwise on duty incident to performing such service tor thc benefit of both parties: 

(d) "Joint Property" shall mean thc Joint Trackage and all appurtenances 
thereto, and all Eauipment. tools and other equipment and machinery while engaged in 
maintaining, repairing, constructing, renewing, removing, inspecting, managing or making 
Changes in and/or Additions to the Joint Trackage for the benefit of both of thc parties 
hereto, or while being prepared to engage in, en route to or from, or otherwise incident 
to performing such service; 

(e) "Loss and/or Damage" shall mean injury to or death of any person, 
including Employees ofthe parties hereto, and loss or damage to any property, including 
property of thc partes hereto and property being transported by the parties, which arises 
out of an incident occurring on. the Joint Trackage and shall include liability for any and 
all claims, suits, demands, judgrr.̂ rr ts and damages resulting from or arising out of such 
injury, death, loss or damage, excen liability for punitive and exemplary damages. Loss 
and/or Damage shall include all costs and expenses incidental to any claims, suits, 
demands and judgments, including attorneys' fees, court costs and other costs of 
investigation and litigation. Loss and/or Damage shall further include thc expense of 
clearing wrecked or derailed Equipment and the costs of environmental protection, 
m.itigation or clean up necessitated by such wreck or derailment and shall include any 
liabilities for any third-party claims for personal injury or death, property damage, natural 



resource d^age, or any penalties, judgments or fines associated with a release of any 
contariMnants resulting from such wreck or derailment; 

(f) Operating Employees of Owner whose service may bc jointly used by the 
parties hereto for the movement of trains over the Joint Trackage, including, but not 
limited to. train dispatchers, train order operators, operator clerks and watchmen shall at 
the time of performing their services be deemed to be Sole Employees ofthe party hereto 
tor whose benefit said services may be separately rendered (during the time they are so 
separately rendered) and be deemed to be Joint Employees of the parties hereto at such 
time as their services may bc rendered for the parties' joint benefit; 

(g) .All Employees. Equipment, tools and other equipment and machinery other 
than as descnbed in (b). (c). (d) or (f) above or in Section 5.4. shall be deemed the Sole 
Employees of the employing party and thc Sole Property of the using party; 

(h) .Any railroad not a party to thc Terms heretofore or hereafter admitted to 
the use of any portion of the Joint Trackage, shall, as between the parties hereto, be 
regarded in the same light as a third party. Without limiting the generality of the 
foregoing, neither of the parties hereto assumes any responsibility to the other under the 
provisions ofthe Terms for any Loss and/or Damage occasioned by thc acts or omissions 
of anv employees of any such other railroad, or for ai.y Loss and/or Damage which such 
other railroad shall be obligated to assume in whole or in part pursuant to law or any 
agreement relating to such other railroad's use of any portion of thc Joint Trackage; 

(i) For the purpose of this Section 5. Equipment of foreign lines being 
detoured over the Joint Trackage, and all persons other than Joint Employees engaged in 
moving such Equipment, shall be considered thc Equipment and Employees of the party 
hereto under whose detour agreement or other auspices such movement is being made. 

5.3 Reimbursement and Defense. The parties agree that: 

(a) Each party hereto shall pay promptly Loss and/or Damage for 
w hich such party shall bc liable under the provisions of this Section 5. and shall 
indemnify thc other party against such Loss and/or Damage, including reasonable 
anomeys' fees and costs. If any suit or suits shall bc brought-against either ofthe 
parties hereto and any judgment or judgment shall be recovered which said party 
is compelled to pay, and the other party shall under thc provisions of the Terms 
be solely liable therefor, then thc party which is so liable shall promptly repay on 
demand to thc other party paying the same any monies which it may have been 
required to pay, whether in the way of Loss and/or Damage, costs, fees or other 
expenses; and if thc Loss and/or Dam.age in such case or cases is joint or allocated 
between the parties :c the Terms, the party defendant paying thc same or any 
costs, fees or other expenses shall bc reimbursed by thc other party as allocated 
pursuant to the Terms; 
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(b) Each party covenants and agrees with the other party that it will pav 
for all Loss and/or Damage, both as to persons and property, and related costs 
which it has herein assumed, or agreed to pay. the judgment of any court in a suit 
by third party or panics to thc contrary notwithstanding, and will forever 
indemnify and save harmless thc other party, its successors and assigns, from and 
against all liability and claims therefor, or by reason thereof, and will pav. satisfy 
and discharge all judgments that may be rendered by reason thereof, and all costs, 
charges and expenses incident thereto; 

(c) Each party hereto shall have the sole right to settle, or cause to be 
settled for it. all claims for Loss and/or Damage for which such party shall be 
solely liable under the provisions of this Section 5. and thc sole right to defend or 
cause to be defended all suits for thc recovery of any such Loss and/or Damage 
for which such party shall be solely liable under the provisions of this Section 5; 

(d) User shall provide written notice to Owner of any accidents or 
events resulting in Loss and/or Damage within seven (7) days of its discovery or 
receipt of notification of such occurrence; 

(e) In the event both parties hereto may be liable for any Loss and/or 
Damage under the provisions of this Section 5 ("Co-Liable"), and the same shall 
be settled by a voluntary payment of money or other valuable consideration by one 
of the parties Co-Liable therefor, release from liability shall bc taken to and in thc 
name of all thc parties so liable: however, no such settlement in excess of the sum 
of One Hundred Thousand Dollars ($100,000) shall be made by or for any party 
Co-Liable therefor without thc wrinen consent of the other parties so liable, but 
any senlement made by any party in consideration of One Hundred Thousand 
Dollars ($100,000) or a lesser sum shall be binding upon thc other parties and 
allocated in accordance with Section 5.5; and no party shall unreasonably withhold 
its consent to a senlement proposed by the other party; provided, however, that 
failure by a party to secure consent from thc other shall not release such other 
party to thc extent the party who failed to obtain such consent demonstrates that 
the other party was not prejudiced by such failure. 

(f) In case a claim or suit shall be commenced against any party hereto 
for or on account of Loss and/or Damage for which another party hereto is or may 
be solely liable or Co-Liable under the provisions of this Section 5. the party 
against whom such claim or suit is commenced shall give to such other party-
prompt notice in writing of the pendency of such claim or suit, and thereupon such 
other party shall assume or join in the defense of such claim or suit as follows: 
If the claim or suit involves Loss and/or Damage to the Sole Employees or Sole 
Property of a party or its invitee or property in its care, custody or control, thai 
party shall assume and control thc investigation and defense of such claim or suit; 
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if thc claim or suit involves Loss and/or Damage to third parties. Joint Employees 
or the Joint Trackage, the party whose Sole Employees or Equipment were 
involved in the incident shall investigate and defend such claim or suit; and if such 
claim or suit involves Loss and/or Damage to third parties. Joint Employees or the 
Joint Trackage and neither or both party's Equipment and Sole Employees were 
involved in the incident. Owner shall investigate and defend such claim or suit: 
provided that the other party also may participate in the defense of any of the 
foregoing if it may have liability as a result of such incident; 

(g) No party hereto shall be conclusively bound by any judgments 
against the other party, unless the former party shall have had reasonable notice 
requ-'ing or permitting it to investigate and defend and reasonable opportunity to 
make such defense. When such notice and opportunity shall have been given, the 
party so notified and the other party shall be conclusively bound by the judgment 
as to all matters which could have been litigated in such suit, including without 
limitation a determination of the relative or comparative fault of each. 

5 4 Wrecks and Derailment. Thc cost and expense of repairing bad 
ordered Equipment, clearing wrecks or otherwise disabled Equipment or rerailing Equipment (and 
the costs of repair or renewal of damaged Joint Trackage or adjacent properties) shall be borne 
by the party whose Equipment was wrecked, disabled, or derailed or caused such damage. All 
Employees or Equipment, while engaged in. cn route to or from, or othcrv̂ 'isc incident to 
operatinc wrecker or work trains clearing wrecks, disabled Equipment or Derailments or engaged 
in repair or renewal ofthe Joint Trackage subsequent to any such wreck, disability or Derailment, 
shall be deemed to be Sole Employees and/or Sole Property of thc party whose Equipment was 
wrecked, disabled or derailed. However, such Employees or Equipment, while en route from 
performing such clearing of wrecks, disabled Equipment or Derailments or repairing or renewing 
the Joint Trackage to perform another type of service, shall not Le deemed to be performing 
service incident to the instant wreck, disability or Derailment. 

5.5 Allocation. 

(a) Each party shall bear all costs of Loss and/or Damage to its Sole 
Employees or its Sole Property, or property in its care, custody or control or its 
invitees without regard to which party was at fault. 

(b) Loss and/or Damage to third parties (i.e.. any person or entity other 
than a party hereto, a Sole Employee of either party, a Joint Employee or an 
invitee of either party) or their property, to Joint Employees or their property or 
to Joint Property shall be home by thc parties hereto as follows: 

(i) If thc Loss and/or Damage is anributable to the acts or 
omissions of only one party hereto, that party shall bear and pay all of 
such Loss and/or Damage. 
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(ii) If such Loss and/or Damage is anributable to the acts or 
omissions of more than one party hereto, such Loss and/or Damage shall 
be borne and paid by those parties in accordance with a comparative 
negligence standard, whereby each such party shall bear and pay a portion 
of the Loss and/or Damage equal to the degree of causative fault or 

•rcentage of responsibility for the Loss and/or Damage attributable to that 
party without regard to laws limiting recovery if one party is more than 
fifty percent (50%) at fault. 

(iii) Loss and/or Damage to third parties or Joint Employees 
occurnng in such a way that it cannot be determined how such Loss andor 
Damage came about shall be apportioned between Owner. User and any 
other party(ies) authorized to use the Joint Trackage as a trackage rights 
tenant, on a usage basis considering each party's gross ton miles over the 
Joint Trackage for the preceding twelve (12) months or. if such Loss 
and/or Damage occurs dunng the first twelve (12) months following thc 
effective date of the Terms, the usage of each party between the 
occurrence of such Loss and/or Damage and the effective date of the 
Terms, provided that, without limitation. User shall not bear or incur any 
liability for claims, suits, demands, judgments, losses or damages resulting 
trom environmental contamination of or hazardous material on or released 
from the Joint Trackage, except contamination or a release of hazardous 
materials from User's own Equipment or caused by or arising from the 
actions or omissions of User or User's Employees, and then only in 
accordance with thc other provisions hereof 

(C) Thc parties agree that the characterization herein of certain 
Employees as 'Sole Employees" or "Joint Employees" is only for thc purpose of 
allocating Loss and/or Damage suffered by those Employees. Except as specified 
in subsection (a) of this Section 5.5. (which provides for the allocation of certain 
Loss and/or Damage between the parties without regard to fault), no party shall 
be liable for thc acts or omissions (negligent or otherwise) of any other party's 
Employee. 

5.6 OWNER AND USER EXPRESSLY INTEND THAT WHERE ONE PARTY IS 
TO INDE.MNIFY THE OTHER PURSUANT TO THE TERMS. SUCH INDEMNITY SHALL 
INCLUDE (I) INDEMNITY FOR THE NEGLIGENCE OR ALLEGED NEGLIGENCE. 
WHETHER ACTIVE OR PASSIVE, OF THE INDEMNIFIED PARTY WHERE THAT 
NEGLIGENCE IS A CAUSE OF THE LOSS OR DAMAGE; (2) INDEMNITY FOR STRICT 
LIABILITY OF THE INDEMNIFIED PARTY RESULTING FROM A VIOLATION OR 
ALLEGED VIOLATION OF ANY FEDERAL. STATE OR LOCAL LAW OR REGULATION 
BY THE INDEMNIFIED PARTY. INCLUDING BUT NOT LIMITED TO THE FEDERAL 
E.MPLOYERS LIABILITY ACT ("FELA"). THE SAFETY APPLIANCE ACT. THE BOILER 
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INSPECTION ACT. THE OCCUP.ATIONAL SAFETY AND HEALTH .ACT COSHA") THE 
RESOURCE CONSERVATION AND RECOVERY .ACT ("RCRA"). THE COMPREHENSIVE 
ENVIRONMENTAL RESPONSE. COMPENSATION. AND LIABILITY ACT ("CERCLA") 
THE CLEAN WATER .ACT ( "CWA"). THE OIL POLLUTION ACT ("OPA") .AND ANY 
SIVIILAR STATE STATUTE IMPOSING OR IMPLEMENTING SIMILAR STANDARDS: 
AND (3) INDEMNITY FOR ACTS OR ALLEGED ACTS OF GROSS NEGLIGENCE OF THE 
INDEMNIFIED PARTY. OR OTHER CONDUCT ON THE P.ART OF THE INDEMNIFIED 
PARTY FOR WHICH PL^ITIVE DAMAGES MIGHT BE SOUGHT. 

Section 6. ARBITR.ATION 

6.1 If at any time a question or controversy shall arise between the parties hereto in 
connection with the Terms upon which the parties cannoi agree, such question or controversy 
shall be submitted to and settled by arbitration. Unless other procedures are agreed to bv the 
parties, arbitration between the parties pursuant to this Section 6 shall bc governed by the rules 
and procedures set forth in this Section 6. 

6.2 If the parties to the dispute are able to agree upon a single competent and 
disinterested arbitrator within twenty (20) days after written notice by one party of us desire for 
arbitration to the other party, then the question or controversy shall be submined to and settled 
by that single arbitrator. Otherwise, any party (the notifying party) may notify the other party 
(the noticed party) in writing of its requesi for arbitration and nominating one arbitrator. Within 
twenty (20) days after receipt of said notice, the noticed party shall appoint an arbitrator and 
notify the notifying party in writing of such appointment. Should thc noticed party fail within 
twenty (20) days after receipt of such notice to name its arbitrator, said arbitrator may be 
appointed by the Chief Judge (or acting Chief Judge) of thc United States District Court for the 
District of Columbia upon application by cither party after ten (10) days' written notice to thc 
other party. The two arbitrators so chosen shall select one additional arbitrator to complete the 
board. If the arbitrators so chosen fail to agree upon an additional arbitrator, the same shall, upon 
application of a party, be appointed by said judge in the manner heretofore stated. 

6.3 Upon selection of the arbiirator(s). said arbitrator(s) shall, with reasonable 
diligence, determine the questions as disclosed in said notice of arbitration, shall give both parties 
reasonable notice of the time and place (of which the arbitrator(s) shall bc the judge) of hearing 
ev idence and argument, may take such evidence as the arbitrator(s) shall deem reasonable or as 
either party may submit with witnesses required to be sworn, and hear arguments of counsel or 
others. If an arbitrator declines or fails to act. the party (or parties in the case of a single 
arbitrator) by whom thc arbitrator was chosen or said judge shall appoint another to act in the 
arbitrator's place. 

6.4 After considering all evidence, testimony and arguments, said single arbitrator or 
the majority of said board of arbitrators shall promptly state such decision or award and thc 
reasoning for such decision or award in writing which shall be final, binding, and conclusive on 
all parties to thc arbitration when delivered to them. Thc award rendered by the arbitrator(s) may 
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be entered as a judgment in any court having jurisdiction thereof and enforced as between the 
parties without further evidentiary proceeding, the same as entered by the court at thc conclusion 
ot a judicial proceeding in which no appeal was taken. Until the arbitrated s) shall issue tne first 
decision or award upon any question submitled for arbitration, performance under the Terms shall 
continue in the manner and form existing prior to the rise of such question. After delivery of said 
first decision or award, each party shall forthwith comply with said first decision or award 
immediately after receiving it. 

6.5 Each party to the arbitration shall pay all compensation, costs, and expenses ofthe 
arbitrator apoointed in its behalf and all fees and expenses of its own witnesses, exhibits, and 
counsel. The compensation, cost, and expenses of the single arbitrator or the additional arbitrator 
in the board of arbitrators shall be paid in equal shares by all partes to the arbitration. 

6.6 The parties may obtain discovery and offer evidence in accordance with the 
Federal Rules of Civil Procedure Rules 26 - 37. and Federal Rules of Evidence, as each mav be 
amended from time to time. 

6.7 Inierest computed annually, al a rate equal to the Prime Rale plus two (2) 
percentage points, shall be applied to any and all arbitrator's awards requiring the payment of 
money and shall be calculated from thirty (30) days following the date of thc applicable 
arbitration decision. The term "Prime Rate" shall mean the minimum commercial lending rate 
charged by banks to their most credit-worthy customers for short-term loans, as published daily 
in the Wall Street Journal. 

Section 7. GOVERNMENTAL APPROVAL AND ABANDONMENT 

7.1 Owner and User shall, at their respective cost and expense, initiate by appropriate 
application or petition and thereafter diligently prosecute proceedings for thc procurement of all 
necessary consent, approval or authority from any governmental agency for thc sanction of thc 
Terms and the operations to be carried on or conducted by User thereunder. User and Owner 
agree to cooperaie fully to procure all such necessary consent, approval or authority. 

7.2 In thc event Owner shall bc involuntarily disposs>.ssed, including by threat of 
condemnation by competent public authority, of the right to operate upon and maintain any 
portion of its Joint Trackage and Owner fails or declines to replace said Joint Trackage. Owner 
shall have no obligation hereunder to provide tracks in replacement of such Joint Trackage for 
User's use. and User shall have and shall make no claim of any kind, legal or otherwise, against 
Owner for failure to provide such Joint Trackage for User's use. 

7 3 To thc extent that Owner may lawfully do so. Owner reserves to itself thc 
exclusive right, exercisable at any time during thc life of thc Terms without concurrence of User, 
to elect to abandon all or any part of the Joint Trackage b: :;iving six (6) months' prior wrinen 
notice to User of its intention so to do ("Notice of Abandonment"). 
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Owner sh^l. concun-ent with its Notice of Abandonment, if legallv able to do so give 
to L ser the option to purchase the part or parts of the Joint Trackage thereof to be abandoned at 
the Net Liquidanon Value thereof on the date of said notice; provided, however, it is understood 
that Burlington Northern Railroad Company and The Atchison. Topeka & Santa Fe Railway 
Company (collectively. "BNSF") shall be given an option upon the Terms set forth in this Seclion 
7... prior to that given User, to purchase the Placedo. Te.xas to Robstown. Texas segment ofthe 
Jo.nt Trackage, subject to User's trackage rights, if BNSF is operating over that seamenl at thc 
time of its proposed abandonmem. "Net Liquidation Value" shall mean fair market v"alue of land 
and salvag" value ot track components and other f'acilitu-s less estimated cost of removal. User 
shall have three (3) months from the date of receipt of Owr.er's notice to exercise its option and 
shall ev idence the exercise of its option by giving Owner written notice thereof Thereafter User 
shall immediately make appropnate application to secure all neccjsarv governmental authoritv 
for such transaction. Within ihiny (30) days following thc eff;ctive date of all requisite 
governmental approval ofthe transaction. User shall pay to Owner thc amount of monev required 
to purchase said Joint Trackage to be abandoned at the aforesaid Net Liquidation Value. Upon 
the receipt of payment of such sum. the Terms shall terminate as to thc part of the Joint Trackage 
so purchased by User. Contemporaneously with such payment, by instrument or instrum.ents. 
Owner shall convey and assign by good and sufficient quit claim deed or deeds, bills of sale or 
other instruments, all of Owner's nght. title, interest and equity, in and to the Joint Trackage so 
purchased. Owner agrees that it shall promptly take aH necessary action to obtain from the 
trustees of its mortgages all releases or satisfactions covering thc same and shall deliver to User 
such instruments. 

If User fails to exercise the option herein granted within the time and in the manner 
above specified. Owner may forthw:»h proceed free of all obligation to User to abandon the 
portion of Joint Trackage or make appropnate application, if necessary, to secure all necessary 
governmental authority for such abandonment. User agrees that at such time it shall incurtently 
make ' jplication for all necessary governmental authority for abandonment of its right to operate 
over such Joint Trackage. Thc Terms shall terminate as to thc section of Joint Trackage so 
abandoned upon the effective date of such approval by governmental authority. 

7 4 Owner and User each shall bc responsible for and siiall bear labor claims, and 
employee protection payable to, ils own respective employees (and employees of its respective 
affiliated companies) including any amounts that either Owner or User may 'u? required to pay 
to us own respective employees pursuant to labor protective conditions imposed by the STB. 

Section 8. CATASTROPHIC EXPENSE 

Catastrophic expense to the Joint Trackage, such as. but not limited to. that arising from 
flood, earthquake or acts of God. etc.. in excess of One Hundred Thousand Dollars ($100,000) 
for each occun'ence shall be billed in addition to the GTM Rates and apportioned on thc basis 
of the parties' GTMs operated over the Joint Trackage for the twelve (12) month period ending 
immediately prior to thc first day of thc month of occurrence. 
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Section 9. TERM 

9 1 User shall have the right to terminate the Terms upon twelve (12) months' prior 
written notice lo Owner. Liabilities created under the Terms, if it becomes effective and is later 
termii.ated. shall survive such termination. 

.̂2 Upon termination ofthe Terms, or any partial termination, as the appUcable case 
may be. however the same may occur. User shall bc released from any and all -nanner of 
obligations and shall be deemeo to have forever relinquished, abandoned, surrendered and 
renounced any and ail rigiit possessed by User to operate over th?» part of the Joint Trackage to 
which such termination applied, and as to such part. User shall forever î 'ease and discharge 
Owner of and from any and all • inner of obligations, claims, demands, cau es of action, or suits 
which User might have, or whitn might subsequently accrue to User growing out of cr in any 
manner connected with, directly or indirectly, the contractual obligations of Owner under the 
Terms, in all events provided, nowever. the aforcsaio relinquishment, abandonment. surre:ider. 
renunciation, release and discharge by User shall not in any case effect any of the rights and 
obligations of either Owner or User which may have accrued, or liabilities accrued or otherwise, 
which may have arisen prior to such termination or partia! termination. Upon any termination. 
Owner shall remove from Owner's right of way any connec.ing track, and any exclusive facility 
of User, at User's expense with salvage to be delivererl to and retained by User I pon any 
partial termination of 'lie Term:-, however th" saine may occur, the term^ and conditions hereof 
shall continue and :emain in full force and effect for the balance of the Joint Trackage. 

Section 10. ASSIGNMENT 

Thc Terms and <?ny rights granted hereunder may not be assigned in whole or in part by 
User without the prior wrmen consent of Owner except (i) as provided in Seclion 3.5. and fii) 
to the purchaser of substantially all of User's rail properties The Terms may bc assigneî  oy 
Owner without restriction. I.T ÛC eveut of an authorized assignment thc Terms and the operating 
rights hereunder shall be binding upon thc successors and assigns of the parties. 

Sectioii 11. DEFAULT 

I l . l Notwithstanding the provisions of Secuon 3 of these General Conditions either 
party hereto claiming default of any of the provisions of thc Terms (including these General 
Conditions) shall furnish notice and written demand to the other party for • or 
compliance with the covenant or condition of the Terms claimed to bc in default . ...mce 
shall specify wherein and in what respcci such default is claim.ca to exiit and shall specify t.-̂ c 
particular Section or Sections of the Terms under which sucti claim of default is mad« 

112 If thc default shall continue for an additional period of thirty {.,'', dt vs after receipt 
of such written notice and demand, and such default has not been remedied within said thirty i 50> 
day period, or reasonable steps have not been nor continue to bc taken to remedy a failure or 
default which cannot reasonably be remedied within said thirty (30) day period, and such default 
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rcLte:- to the provisions and terms of the Terms, cither party shall resort to binding arbitration 
provided that the arbitrator shall not have thc authority to amend, modify or terminate thc Terms. 

11.3 Failure of a party to claim a default shall not constitute a waiver of such default. 
Either party hereto entitled to claim default may waive any such default, but no action by such 
party in waiving such default shall extend to or be taken to affect any subscquei.t defaults or 
impair the rights of either party hereto resulting therefrom. 

Section 12. OTHER CONSIDERATIONS 

12.1 Thc Terms and each and every provision nereof is for thc exclusive benefit of thc 
parties hereto and not for the benefit cf any third party. Nothing herein contained shall be taken 
as creating or increasing any right in any third person to recover by way of damages or otherwise 
against any of the parties hereto. 

12.2 If any covenant or provision of the Terms not material to the right of User to use 
the Joint Trackage shall be adjudged void, such adjudication shall not affect the validity, 
obligation or performance of any other covenant or provision which is in itself valid. No 
controversy concerning any covenant or provision shall delay the performance of any other 
covenant or provision. Should any covenant or provision of the Terms bc adjudged void, the 
parties shall make such other arrangements as will effect thc purposes and intent of the Terms. 

12.3 In the event there shall be any conflict between the provisions of these General 
Conditions and the Temis. thc provisions of thc Terms shall prevail, except that the definition 
of Joint Trackage set forth in Section 1.7 of these General Conditions shall prevail. 

12.4 All section headings arc iaTCrted for convenience only and shall not affect any 
construction or interpretation of the Terms. 

12.5 Reference to any agency or other organization shall include any sticcessor agency 
or organization, and reference to any index or methodology (e.g.. RCAF-U, URCS, etc.), if such 
index or methodology ceases to exist or is no longer available, shall include any substantially 
ri.-nilar index or methodology selected b} thc parties or, if the parties fail to agree on such, tme 
determined by binding arbitration under Section 6 of these General Conditions. 

END OF EXHIBIT "B" 
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. TEX MEX - MP/SP DISPATCHING PROTOCOLS 

1. Scope: These protocols apply on all segments of the Joint Trackage. 

2. Purpose: To ensure that Tex Mex and MP.'SP trains operating on Joint Trackage 
are given equal dispatch without any discrimination in promptness, quality of 
service or efficiently and that the competitiveness of Tex Mex operations on the 
Joint Trackage is not adversely affected by the fact that MP/SP owns the track. 

3- General Instmction*;: MP/SP wi" issue written instmctions to all personnel 
(including supervisors) responsible for train dispatching on the Joint Trackage that 
Tex Mex trains are to be dispatched exactly as if they were trains of the same 
class of MP/SP and given equal treatment with trains of MP/SP. These 
instmctions will be issued at agreed intervals or at the request of Tex Mex. 

4. Monitoring Svstems: MP/SP will provide Tex Mex with timely and accurate 
infonnation about the sutus of Tex Mex trains operating over the Joint Trackage. 

5. Train Information: Tex Mex will provide the MP/SP, and regularly update, 
information about its expected train operations and schedules (including priorities, 
time commitments, horsepower per trailing ton, etc.) over the Joint Trackage, 
preferably using electronic data interchange. Tex Mex and MP/SP will establish 
run time standards by train category based on expected train volumes for Tex 
Mex. If train volumes are different ihan expected then adjustments to mn time 
standards will be macle by munial agreement. Tex Mex will provide reliable and 
current information about trains approaching the Joint Trackage, including train 
arrwal time and train characteristics, preferably by providing at its expense 
computer terminals, facilities or capabilities showing trains approaching the Joint 
T.̂ ackage, sufficient'- in advance to allow dispatchers to plan for them. MP/SP 
will provide to Tex Mex advance notice of planned maintenance-of-way pr'̂ jects, 
line closures and train or equipment restrictions. Tex Mex and MP/SP will 
consult in advance about maintenance-of-way windows resulting from planned 
maintenance projects so as to minitnize dismptions to the operations of both 
carriers. 

6. Specific Instmctions: MP/SP will permit Tex Mex to transmit instmctions 
regarding the requirements of specific trains and shipments to designated 
dispatching center employees responsible for handling those trains. 

7. Train . riorities/Run Time Standards: MP/SP will provide to Tex Mex current 
procedures for assigning dispatching priorities or rankings to trains and 
information sufficient to show how those procedures are applied to their own 
irains. Tex Mex will assign priorities or rankings to its trains operating on Lie 
Joint Trackage using MP/SP's procedures, anu MP/SP will dispatch Te> Mo 
trains in accoruance with those priorities or rankings. It is understood tl ai 
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techiH>logical advances in computer aided dispatching might result in changes to 
prioriv assignment methodologies. The parties agree to discuss technological 
changes which might affect priority assignment methodologies prior to 
implementation. Thc Joint Service Committee will bc responsible for reviewing 
these assignments to ensure that they arc applied equitably by both railroads. 

8. Entry to Joint Trackage: At points where Tex Mex trains enter the Joint 
Trackage, entry will be provided by MP/SP on a first-come first-served basis, 
taking into consideration the relative priorities of affected trains and the specific 
needs and operating characteristics of individual trains of both railroads. If 
operating circumstances make strict application of this principle difficult or 
unccrtiJin. Tex Mex and MP/SP may jointly csublish sundards for determining 
sequence of entry to Joint Trackage. Thc parties will communicate daily on any 
conflicts conceming entry to the Joint Trackage to gain rtiolution. 

9. Communication: MP/SP will provide to Tex Mex, and keep curreni, lists of 
dispatching personnel responsible for dispatching the Joint Trackage and contacl 
numbers. Tex Mex and MP/SP will designate more supervisory employees to 
serve ?s the day-to-day conucts for communications about operating changes, 
service requests and concerns. Where feasible and economical, dedicated phone 
lines or computer links will be esublished for these communications. 

10. Access to Dispatching Center: Appropriate officials of Tex Mex will be admitted 
at any time to dispatching facilities and personnel responsible for dispatching the 
Joint Trackage to review the handling of trains on the Joint Trackage (although 
both railroads will take reasonable steps to prevent disclosure of proprietary 
information not relevant to the review). It is understood that management and 
super ision of dispatching operations is th; responsibility of MP/SP. 

11. Performance Measurement: Tex Mex and MP/SP will cooperate to develop train 
performance evaluation methods under which train performance of Tex Mex 
trains on the Joint Trackage can be compared to train performance of MP/SP's 
trains ou me Joint Trackage for the same train category and priority. 

12. Personnel Incentives and Evaluation: In evaluating the performance of employees 
and supervisors responsible for dispatching the Joint Trackage, MP/SP will 
consider train performance of Tex Mex trains and effectiveness in cooperating 
with Tex Mex persormel and meeting "̂ ex Mex ser/ice requirements in the same 
manner as such factors are considered with respect to MP/SP's trains, personnel 
and requirements. If bonuses, raises or salaries of those persons are affected by 
performance of MP/SP's trains, performance of Tex Mex's trains shall be 
considered on the same basis to the extent feasible. 

I 
I 
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13. PiWgrwniCPt?: The designa'cd conuct supervisors are expected to raise 
questions, disagreements, concerns or disputes about compliance with these 
protocols promptly as and when any such matters arise and to use their best 
efforts to resolve them. If a maner is not resolved to the satisfaction of both 
parties, it will be presented to the Joint Service Committee. If a satisfactory 
resolution cannot be achieved by the Joint Service Committee the matter wil. bc 
submitted to binding sumiiu»iy arbitration before a neutral experienced railroad 
operating official within fourteen days. The parties will agree in advance on the 
sanctions available to the arbitrator to address failures to comply with these 
protocols. 

14. M'̂ îfigatjpns: As the ultimate objective of these protocols is thc equal, flexible 
and efficient handling of all trains of Tex Mex and MP/i>P on the Joint Trackage, 
these protocols may be modified at any time by mutual agreemeni, consistent 
with that objective. 



'D-32/60(SUB^6) 5-22-98 D ID-187 



CHARLfcS L LITTLE 
Internatio. i\ President 

BYRON A BOYD. JH 
Assistant °resioenl 

ROGER D GRIFFETH 
General Secretary and Treasurer 
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14600 DETROIT AVENUE 
CLEVELAND, OHiO 44107-4250 
PHONE 216-228 9400 
FAX: 216-228-0937 

LEGAL DEPARTMENT 

CLINTONJ MILLER. Ill 
Genpf Jl Counsel 

KEVIN C 3RODAR 
Associate oeneral Counsel 

ROBERTL McCARTY 
Associate General Counsel 

DANIEL R. ELLIOTT. Ill 
Assistant General Counsel 

UPS Ncit Dav Air 

May 22, 1998 

ivlr Vemon A Williams, Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 32760 (Sub-No. 26) 
Surface Transportation Board 
1925 K Street, N W. 
Washington, DC 20423-0001 

Re: Finance Docket No. 32760 (Sub-No. 26) 

Dear Mr. Williams: 

Please find enclosed the onginal and 25 copies of United Transportation Union's Notice of 
Intent to Participate in the above-captioned matter for filing. In accnrHance with Board orders we 
have also enclosed a disk in WordPerfect format. 

Thank you for your cooperation. 

Sincer̂ ;ly, 

I 

Daniel R. Elliott, III 
Associate General Counsel 

cc: C. J. Miller, IIl̂ ^qr««iia**l(?ounsel 

W 26 1998 
« J'^rXoi 



0«lce of tho Sccrotary 

m 26 1998 
Parto< . 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC 
COMPANY, AND MISSOURI PACIFIC RAILROAD 
COMPANY - CONTROL AND MERGER - SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
T R A N S P O R T A T I O N COMPANY, ST. L O U I S 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., 
AND THE DENVER AND RIO GRANDE WESTERN 
RAH ROAD COMPANY 

[HOUSTON/GULF COAST OVERSIGHT] 

NOTICE OF INTENT TO PARTICIPATE 

Pursuant to the May 19, 1998 order, United Transportation Union submits its rotice of its 

intent to participate in this Houston/Gulf Coast prooeeding United Transportation Union is the 

largest rail labor organization on the UP/SP and has a strong presence in the Houston/Gulf Coast 

area. Asa result, United Transportation Union has a great interest in this matter. 

Respectfjhy submitted, 

Daniel R. Elliott, III 
Assistant General Counsel 
United Transportation Union 
146C0 Detroh Avenue 
Cleveland, Ohio 44107 
(216) 228-9400 
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HAND DELIVERY 
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May 21, 1998 
14-2953 

Honorable Vemo i A. Williams 
Case Control Uni' 
Attn: STB Finance Docket No. 32760 (Sub-No. 26̂  
Surface Transpo- lation Board 
S:.ite 700 
1925 K Street, N W. 
Washington, D.C. 20006 

Re: Finance Docket No. 32760 (Sub-No. 26) (Houston/Gulf Coast Oversight) 
Union Pacific Corporation, et al. - Control & Merger - Southern Pacific 
Rail Corporation, et al. Oversight Proceeding 

Dear Secretary Williams: 

Yesterday, I filed a Motion for Extension of Time on behalf of six different parties seeking 
a 30 day extension to the June 8, 1998 filing deadline in the above referenced proceeding. 1 wanted 
to make clear that the Requesting Parties listed on the motion intended that the 30 day extension, if 
granted, would be effective for all interested person: As a result, the entire procedural schedule 
would need to be adjusted for all interested persons and not just the Requesting Parties. 

1 hope this clears up any confusion that the motion may have created. If you have any 
questions, please feel free to call me. 

Sincerely yours. 

William A. Mullins 
Attomey for The Kansas City Southem 
Railway Company 

cc: Parti es o f Record 
Honorable Stephen J. Grossman 
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CMA-1 SPI-1 
RCT-1 TCC-1 
TM-1 KCS-1 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC R A I L R O A D ^ C Q M P A W 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT PROCEEDING 

*̂ AY2l 1998 

•uiiHe Raconi 

MOTION FOR EXTENSION OF TIME 

THE CHEMICAL MANUFACTURERS 

ASSOCIATION 

THE RAILROAD COMMISSION OF TEXAS 

THE SOCIETY O F THE PLASTICS INDUSTRY, 

INC. 

THE TEXAS CHEMICAL COUNCIL 

THE TEXAS MEXICAN RAILWAY COMPANY T H E KANSAS CITY SOUTHERN RAILWAY 
COMPANY 

Mav 20,1998 



BEFORE THE 
SURFACE TRANSPORT \T10N BOARD 

FINANCE DOCKET NO. .12760 (Sub-No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC R\ILROAD COMPANY 

- CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN FACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT PROCEEDING 

MOTION FOR EXTENSION OF TIME 

As set forth in the Board's Decision No. 12 in this proceeding issued March 31,1998, 

June 8*̂  is the deadline for any party to file requests for, and evidence supporting the imposition 

of additional remedial conditions to the UP/SP merger. Any new conditions are to focus on the 

Houston, Texas/Gulf Coast area. Decision No. 12 at 2. The Chemical Manufacturers 

Association ("CMA"), The Society ofthe Plastics Indi'.try, Inc. ("SPI"), The Texas Chemical 

Council ("TCC"), The Raiiroad Commission of Texas ("RCT"), The Texas Mexican Railway 

Company ("Tex Mex") and The Kansas City Southem Railway Company ("KCS") (collectively 

"Requesting Parties") together hereby request the Surface Transportation Board (the "Board" 'ii 

"STB") to extend that deadline by thirty days to July 8 and to make corresponding changes to the 

rest of the procedural schedule. An extension is necessary to allow the Requesting Parties time 

to work toward reaching a consensus regarding the scope of any such filing requesting additional 

remedial conditions. 



The Board has repeatedly stated its preference for consensus proposals and solutions. 

The Requesting Parties have been trying to reach a consensus with respect to additional remedial 

conditions that may • »e requested in this oversight proceeding. The Requesting Parties are in 

â yeement that additional remedial conditions for Houston ai'd the Texas Gulf Coast should be 

required, however, the exact details of such additional remedial conditions are still being 

discussed. While the Requesting Parties are working toward a consensus proposal, an additional 

30 days, beyond June 8, 1998, is needed to work on the agreement and prepar-̂  all of the 

supporting documentation, including traffic diversion studies and operating plans, which would 

be required to support any suth consensus proposal. 

While some meetings between the affected carriers and shippers have been held, the 

vanous shippers and shipper organizations will again be meeting .shortly with affected carriers in 

an attempt to reach a voluntary, consencus plan to permanently solve the rail service crisis and 

competitive probK̂ ms in the Houston/Gulf Coast areas. As a result of these ongoing meetings 

and because ofthe need to submit supporting evidence in the event a consensus proposal is 

developed, the Requesting Parties seek an extension of time of an additional 30 days. 

It is in the public interest to present the most comprehensive, thorough and evidentiary 

supported plan with the broadest basis of consensus and in order to so, additional time is 

necessar)'. Furthermore, since the Board adopted the original schedule to consider various 

proposals, including those set forth by RCT and Tex Mex/KCS, and those groups are supportive 

of this request, no party should be harmed by this extension. 
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Therefore, the Requesting Parties respectfully request that the Board grant a 30 day 

extension, imtil Ju!̂  8, 1998, for the Requesting Parties to work toward and put together 

supporting documentation for any requests for new remedial conditions to thf; UP/SP merger in 

thi; new oversight proceeding and adjust the remainder ofthe procedural schedule accordingly. 

Respectfully submitted and signed on each party's behalf with express pemiission. 

Tom Schick, Assistant General Counsel 
THE CHEMICAL MANUFACTURERS 

ASSOCIATION 

1300 Wilson Boulevard 
Arlington, Virginia 22209 
Tel: (703)741-5172 

Lindil C. Fowler, Jr., General Counsel 
THE RAILROAD COMMISSION OF TEXAS 

1701 Congress Avenue 
P.O. Box 12967 
Austin, Texas 78711-2967 
Tel: (512)463-7149 

Richard A. Allen 
'ohn V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 

888 17"' Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
Tel: (202) 298-3660 
Fax: (202) 342-0683 
ATTORNEYS FOR THE TEXAS MEXICAN 

RAILWAY COMPANY 

Martin W. Bercovici 
KELLER AND HECKMAN, L.L.P. 
1001 G Street, N.W., Suite 500W 
Washington, D.C. 20003 
Tel: (202)434-4144 
COUNSEL FOR THE SOCIETY OF THE PLASTICS 

INDUSTRY, INC. 

Jim Woodrick 
THE TEXAS CHEMICAL COUNCIL 

1402 Nueces Street 
Austin, Texas 78701-1586 
Tel: (512)477-4465 

/fmam A. Mullins 
Sandra L. Brown 
TROUTMAN SANDERS LLP 

1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2S,50 
Fax: (2v)2) 274-2994 
ATTORNEYS FOR THE KANSAS CITY SOUTHERN 

RAILWAY COMPANY 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the "Motion for Extension of Time" was served this 

20"' day of May, 1998, by hand delivery to counsel for Union Pacific Railroad Company and 

counsel for Burlington Northem and Santa Fe Railway Company, and by first class mail upon all 

other parties of record in the Sub-No. 21 and 26 oversight proceedings. 

Wra L. Brd^ 
Attomey for The Kansas City Southern 
Railway Company 

-4 
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otnc9 of ttte Sdcrataiy 

MAY 21 199B 
Part of ^ 

HAND DELIVERY 

TROUTMAN SANDERS LLP 
A T T O R N E Y S A T L A W 

A l I M I T C r L l A B . . I T Y . A l I N E t i H l . 

1)0 0 I STDEET. N W 

SUITE !00 EAST 

WASHINOTON, D C imot t i l t 

TELEPHONE !0J !T4.2»!0 

FACSIMILE 202.2'4.!«n 

INTERNET w.lli«ai m»lli,tiMito,im,ut»ni,ti tom 

May 21,1998 

Honorable Vemon A. Williams 
Case Control Unit 
Atm: STB Finance Docket No. 32760 (Sub-No. 26) 
Surface Transportation Board 
Suite 700 
1925 K Street, N.W. 
Washington, D.C. 2UO06 

Re: Finance Docket No. 32760 (Sub-No. 26) (Houston/Gulf Coast Oversight) 
Union Pacific Corporation, et al. - Control & Merger - Southem Pacific 
Rait Corporation, et al. Oversight Proceeding 

Dear Secretary Williams: 

Yesterday, 1 filed ^ Motion for Extension of Time on behalf of six different parties seeking 
a 30 day extension to the June 8, 1998 filing deadline in the ubove referenced proceeding. I wanted 
to make clear that the Requesting Parties listed on the motion intended that the 30 day extension, it 
granted, would be effective for all interested persons. Ai a result, the entire procedural schedule 
would need to be adjusted for all interested persons ana not just the Requesting Parties. 

1 hope this clears up any confusion that the motion may have created. If you have any 
questions, please feel fi"ee to call me. 

Sincerely yours. 

William A. Mullins 
Attomey for The Kansas City Southem 
Railway Company 

cc: Parties of Record 
Honorable Stephen J. Grossman 
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Fieldston 
Fieldston Company, Inc. 

Mav 11. 1998 

Mr. Vemon C. Williams. Secretary 
Sarfacc Transportal' ni Board 
1925 K Street. NW 
Washmglon. DC 20423-0001 

RF: SI H Finance Docket NO. 32760 <.Sub-No. 2+n Decision 12: I nion Pacific 
C orp. et.al. ( ontrol and .Merger - Southern I'acific Rail ( orp., et.al. 
Oversight Procced'.njis 

Dear Mr. Williams: 

Fncloscd for filing please find an original and twenty-five (25) copies ofthe Notice of 
Intent to Participate in lhe abo . captioned proceeding filed on behalf of l ield.ston 
C ompan\ . Incorporated. .Also enclosed is a 3.5 inch IBM-compalible diskette containing 
the te.\t ol this material. 

f ieldston C'ompan\ Incorporated respectf Mly requests that our name be added to the 
Part> of Record Ser\ ice l ist and that ue be ser\ed uiih all ni)tices and orders issued by 
the Board in this proceeding. 

Sincerelv. 

1 hoinas .\. Schniitz 

cc: .'Ml Parties of Record 

ENTERED 
OfflM of tha Secrotvy 

MAY 14 1998 
Part ol 

Public Record 

j.KDd " l.iss uinisftts ,\vi-.„ N.\X . • Suite SOO • W.islmip,.n, !).(,. • :.00^6-lSHi • (202) ••̂ S-(i2-4(t • Kix (202) S-2-S04S 



BF.FORF THE 

Sl RFACK TRANSPOR! ATION BOARD 

ir.S. DFPARTMF.NT OF TRANSPORTATION 

Finance Docket No. 32760 i Sub-Noi-->t1 

Union Pacific Corporation, et.al 
Control and Merger - Southem pacific Corporation, et.al 

Fieldston Company Incorporated ("Fieldston"). pursuant to Oversight Notice 

Decision 12 .ser\ed March } \ . \ WH. submits this Notice iif Intention to Participate in the 

oversight proceedings as a parts of record ("POR") and requests that it be approfniately 

placed on the Ser\ ice List as such. 

I'ieldston previously participated as a part\ ot record in Finance Docket No. 

32760. I'ieldston is a consulting firm assisting rail shippers and receivers to monitor and 

gauge the impact ofthe recent rail crisis on their busines.ses. 

Fieldston respectfulh requests placement on the Part\ of Record Service List and 

all notices and orders issued b\ the Board or other parties to this proceed.ng he serveu 

upon: 

I homas ,\. Schmitz 
Direcior. Consulting Ser\ ices 
f ieldston Compan> Incorporated 
ISOO Ma.vsachu.setts ,'\\enue. N.W. 
Suite 500 
Washington. DC 20036 

Dated: .Mas 11. IWS 

Qftlco ol the !>»s 

m ^^^^^^ 

I homas .A Schmitz 
Director. Consulting Servi 
ITI l.DS ION COMPANY. INC ()Ri»OR.ATi;D 
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^•lli) BEFORETHE / f f p f . f ' 

SURFACE TRANSPORTATION BOARD P J jgg^ 

U.S. DEPARTMENT OF TRANSPORTATION Si^^^T 

Finance Docket No. 32760 (Sub-No.-a^t 

Union Pacific Corporation, etc. al 
Control and Merger - Southern Pacific Corporation, et. Al 

American Natural Soda Ash Corporation (ANSAC), pursuant to Oversight Notice 
Decision, 12 .servea March 31, 1998, submits this Notice oflntention to Participate in 
the 0' ersight proceedings as a party of record (POR) and requests that it be 
appropriately placed on the Service last as such. 

ANSAC purchases bulk, dense soda ash for expor , on freight on ran from .six (6) 
producers dependent upon the Union Pacific Railroad. In its export role, ANSAC 
ships over one millio:i tons per year to Gulf Coast ports and Mexican Gateways, and 
two and one half million tons to the Pacific Northwest, which have been impacted by 
the serious ser\ace difikulties since the merger (Decision No. 41 served August 12, 
199G). ANSAC is interested in all request for new remedial conditions and proposals 
for long term solutions affecting the Gulf Coast, Pacific Northwest and Mexican 
Gateways to determine how those conditions may i.nprm'e or hinder sen-ice to our 
business. 

ANSAC respectfully requests placement on the Party of Record Service List and all 
notices and orders issued by the Board or other parties to this proceeding be served 
upon: 

John W. Reinacher 
Director of Distribution 

ANSAC 
15 Riverside Avenue 
Westport, CT 06880 

Dated: May 4. 1998 

J. W. Reinf«cher 
Director, Distribution 
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Honorable \ ernon .A. Williams 
Surlac;' I ransportation Board 
lo:."^ K Street. N.W. 
Washins'lcn. D.C. 2042^0001 
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Ke: Kinance Dockci No. 32760 (Suh-No.^ . 
I nion Pacific Corp., et al. -- ( ontrol & Merger --
Southern Pacific Rail C orp., et al. -- Ovt rsight 

Dear SeeivlaiA \\ iliiams: 

linclo.sed Ibr tiling are an original and 2'> copies of Cnion Pacific's 
Repl> to loim Petition of KCS and l ex Mex tor Protecti\e Order. Discover) 
(luidelines and .Appointment ol .Adniinisliatixe I.aw .iiidiie (I P SP->'i7). Please date 
stamp ami ivliirn the entlo.sed extra cops o) ll)i.-> document \ ia our uaiiini,' messenger. 

.Also enclosed is a diskette cop'.iinini.' an electronic version of this 
tlociiineni in W ordPerfect .s.i format. 

I hank _\()u \e'> much for _\our assistance. 

Sincerelv. 

O ^ " t, ...'Qtary 

Puhtic flfcord 

l)a\ ki I . \le\er 

Attorney tor L 'nion Pacific Railroad 
C 'ompany 

I nclosuies 

cc: .Ml I'.irties of Record 



Bi roRi: m i : 
SI Rl . \( I . I RANSPOIMA IION HOARD 

finance Doekci No. .̂ 2760 (Sub-No. 

UP/SP-337 

UNION II K CORPOR.X 1 ION. I NION P \ ( 11 I( RAII ROAD (OMPANV 
ANI) MISSOl Rl PA( 11 I( RAII ROM) (OMPANY 

-- ( O N IROI AND Ml R(il R --
SOI Mil RN P.\( 11 l( RAII (ORPORAIION. SOI l l l l RN PA( II l( 

IRANSPORIAIION (OMP.XNV. SI . I O I IS SOI 11 IWI SI I RN RAILWAY 
(OMPANY'. SP( Sl. (ORP. AND 111! Dl N \ 1 R 

\ND RIO (iRANDI. Wl S l l RN RAII ROAD ( 0 \ 1 P \ N ^ -
( ) \ l RSK.II I PRO{ I 1 DINO 

CNION P\( S Kl PIA rO .IOIN I PI I II ION Ol K( S AND I I \ Ml \ 
lok PUOI I C 11\ I ouDi K. i)is( ()\ i:in c.i IDI I.INI S AND 

AppoiN ;MKN r OF ADMINISTKAMN K LAW .M 1)(;E 

rnion Paciiic Raiiroid Compan> ("I P") submits this 'eplx to the .loint 

Petition ol liie I exas Mexican Rail\'.a\ (\)nipanN ("lex .\lex") and the Kan.sas Cit} 

Southern Railua> C >nipan_\ ("KCS") (collectixel>. "KCS Te\ Mex") lor Protectne 

()rder. Disco\er> (iuidelines and .Appointment ot .Adniinistrati\e 1 au .ludiie (".AI.J"). 

liled Ol' April 22. I99S ( IM-9 KCS-9). 

KCS lex Mex's Petition (at 4) asks that the Board assign an Al .1 "to 

preside o\er iiisco\er> issues." anv! that the Hoard adopt a proposed protective order 

•md pro|">oseti "disco\er> guidelines" to gcnern and "facilitate" disco\er\ in the 

o\ersighl |-iroeeeding recenti\ established b_\ the Hoard in order to "examin|e| 

requests lor new conditions to the merger relating to rail serv ice in tlie II Histon(iull' 



Coast area." Decision No. 12. .erved Mar. ^^1. 199X. p. X. I P urges the Hoard to 

reject KCS lex Mex's proposals. I ntr> <.C the proposed protective order is 

unnecessary, as parties, including K( S lex .Mex. have alreads agreed lo be bound by 

the merger-case protective order in oversight proceedings. Moreover, the protective 

order submitted bv KCS lex .Mex ci.iuains an inappropriate new provision not 

contained ir, the merger-case pr.nective order. KCS lex Mex's proposed "guidelires" 

and discoverv processes, including llie appoimmenl ol an .Al..i. vvould sanction anu 

institutionalize the son of broad-ranging and burdensome discoverv iliat the Hoard 

has .sought to avoid -n carrving out its vncrsight lunction. 

I. KCS ri: \ MI \'s PKoposi D DISC O M R\ -(.i n)i i INKS- \NI) 
PR()( KSSI S SIIOI I 1) HI Ki ll ( I I I) 

Ahhough K( S lex Mex ask the Hoard to rule on procedures lor 

discoverv in tlie ahstr.ict - since the discoverv that would be governed bv the those 

processe:, is .still inchoate - it is dear Irom their Petition that thev envision a massive 

discoverv campaign if and when the Hoard establishes the disccnerv processes ihev 

propose.- Indeed, the stated premise ol K( S lex .Mex s Petition is that 'disc-verv 

similar to that undertaken m <he LiiSP merger proceeding must he undeilaken m this 

new oversight proceeding." Petition at (emphasis added). 

"'•'^ M^'\ have scrvcvi I P with onlv four discmerv rei|uest.s. 
.illhoiigh each of them is sueepinglv overbroad and undui\ burdensome.' As 
described at page 7 below. I P has responded to tho.se requests voluntarilv. It is 
cenain. hou ev i.r. that K( S lex .Mex have not proposed the processes descnbed in 
th.eir Petition l.i deal w ith just their extant requests. 



- ?, -

In light of this plan, it is no coincidence that K( S Tex Mex have 

pn>posec.' discover) "guidelines" and processes lh<it mirror tlu)se used in tull-bUiun 

merger proceedings. As K( S lex Mex point out (Petition al 4). their proposed 

guidelines are "substantial!} similar" to tliose used in the i P SP proceeding. 1 !ie>-

die also similar in manv respects to the guidelines used in the HN Santa I e and 

( S.\ NS (Onrail proceedings.- .\s suggested bv the contexts in uhich guidelines 

such as those proposed bv K( S lex Mex have been emploved. the lonnali/ed set of 

processes created b\ disc erv guiiielines can be useful in tull-blovvn merger 

proceedings, liie provisions ol such gtiidelines -- especiallv the presumption ol 

weeklv hearings before an .Ai .l to ;:ddress a lilanv of discoverv disputes — presuppose 

lhat the jxinies will be undenaking massive amounts ot burdensome and last-paced 

discoverv addressing the broad range of issues presenled bv major merger 

.ipplicalions. and that numerous disputes ui l l inevitahlv arise.-

^ b.̂ "- e.g.. finance Docket No. Vv̂ ŜS. ( S.X (Hrp. tjv: ( S\ Iransponation. Inc.. 
Noilt)lk Southern Corp. A: Norfolk Southern Rv. - ( ontrol &i Operatinij 
l eases .\greements - Conrail Inc. & Consc l̂idated Rail Corp. ("CS.X NS Conrail"). 
Decision No. 10. serveii .hme 2"̂ . 19'n (adopting discoverv guidelines agreed ann-ng 
parties). 

- Such guidelines are tv |iicall_v the product ot'agreement among the parties 
participating in a merger case, all of whom understand the need tor exiensi <: and 
tnirdensome discover) in the course of developing a factual record in a major merger 
pHKceding. See. e.g.. I P SP. Order Adopting Discoverv (Iuidelines. Served Dec. 7. 
lo*;s ("Discover) (Iuidelines appeiuled iiereto have been negotiated bv the panics"): 
( S.X NS ( onrail. Dec sion No. 10. served .lune 27. 1997 (.i'lne). Ihe voluntai) 
.idoption ot such guidelin.-s in these contexts stands in sharj contrast to KCS lex 
Mex's pmpcisal that their pniposed guidelines be imposed b) the Hoard to implement 
iheir own view ofthe .ippropriate scope and scale ot discovery. 



Ihis oversight pmceeding. however, is not a full-blown merger case. 

I P believes that the Hoard did not intend, in establishing this proceeding, to re-create 

the massive discover) pn)grairi tii;;t was necessar) lo build a comprehensive factual 

record on the bmad arrav of issues presented in the initial 1 P SP merger proceeding. 

I hat discover) campaign invi)lved the exchange ot hundreds ot'thousands of pages of 

tlocuments and several do/en depositions over the course of six months. H\ contrast. 

( hainiian Morgan has explained that the oversight pn)ce.ss is intended to be a 

"focused, probing and productive pnvess. but one that is not undul)' burdensome." 

Decision No. 1. served Ma) 7. 1997. p. 9. .Alter giving cari:ul consideration to 

recjuests 1 ) KCS and lex Mex for extensive formal discover) in the general 

oversight proceeding.- the Hoard concluded ilu.. "|t|here is no reason lo open this 

pntceetiing for formal discover) procedures as some have suggested" and that 

"|f|ormal discover) wouid add no new relevant inlormatii)n . . . and would 

complicate tliis oversight pnKCss unnecessaril)." Decision No. 10. served Oct. 27. 

1997. p. 19. liie Hoard explained that, in place ol tormal di.sci>ver). the production 

bv I P (.md HNSI 1 of discrete c.itegorie^ of intomiation u(»uld facilitate tlie oversight 

process. Ihus. I P ai.d HNSI were re.|uiied to nuke available their 100".. traftic 

tapes b) .lui) 15. 199S (ui.: see also Decision No. 12. p. 9 n.l2). and 'he Hoard noted 

that it h.ld also required I P to provide certain information regarding rail service in 

- !5Ĵ C:. ej j , . K( S Comments (KCS-2). .\ug. 1. 1997. pp. 9-10. I x. C (eninled 
"Details Regarding Specilic Disc(>verv Disputes"). 
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tlic West in connection with the ongoing \ \ Parte No. 57? proceeding. See Decision 

\ o 10. p. 19.-

1 he Hoard has made cle.ir that it intends this proceeding lo be even 

iiaiTower than the general oversight pntccss. The Hoard established this proceeding 

tor the purpose ol "examin|ing| . . whether there is an) relationship between the 

markel power gained b) I P SP iln'ougf. the merger and th.e failure of service that has 

occuned here." Decision No. 12. p. S. In doing so. the Hoard emphasi/ed that it did 

not intenil a lull-scale re-evaluation of its ilecision ,ippn>vinu the merger, and would 

conline the proceeding to I loustoii (mil (Hasi service issues. See Decision No. 12. 

pp. X-9: see also Response of Respondent SIH to Motion to Vacate and Remami. 

.\pr 1 >. 199S. pp. 2. 4. Western Coal Iralfic l eague v. SJ_H. No. 96-137.̂  (D.C. 

Cir.) ("limited reopen,'U'" .>f the record "undertaken h\ the S!H concerns onl) 

service problems in Houston, not liie lundamcnlal premises of tlie merger"). I he 

Hoaiil .liso expressl) distinguished the present pmceeding fnMii the broader general 

aiiiui.il oversight pnKceding. See Dccisitm No. 12. pp. X-9 n.l.v 

1 ornuil discover), much less the extensive campaign KCS lex Mex 

appear to envision, wouki be out of place in this proci.eding. Instead, the Hoard has 

requested that interested parties comment on whether additional remedial conditions 

- I P's obligations to provide information conceming service issues have 
subsequenti) been expanded, most recentl) to include a report being tiled toda) as to 
plans tor addressing I louston (iulf infrastructure. See I x Parte No. 573. Decision 
served I eb. 25. 199X. p. 5. 



- 6 -

are necessar). and submit an) evidence the) might have supporting their position, 

based on their own experiences supplemented bv the exiersive infonnation on service 

thai I P has ahead) made available both voluntarilv (al conferences vvilh shipper 

groups, tor example) and as ;i result ofthe Hoard's Order in I x Parte No. 573. See 

Decision No. 12. 

Ihis 's a logical and reasonable appnnich. No railrnad has ever 

puhlicl) reported as much information and data about ils perfonnance as has I P over 

the p.ist seven months. Advocates ot additional conditio; ' should b) now be in a 

position to present wlialevei tactual basis might exist tor liieir proposals without tiie 

need for expansive merger-case-stv le formal tliscover). Indeed. K( S l ex Mex have 

ihem.elves ahead) proven lhat inleiested parlies can prepare iheir ca.ses tor additional 

condiliops without an extensive discover) campaign. W itlKuit anv disctner) .it all. 

K.. S lex Mex tiled then March 20 ".lomt Pclilion loi- Imposition ot .Addiiional 

Remeilial Cordilit>ns" ( I A I - KCS-7). '\hich is more than 300 pages long and 

accomp.imed b the verified statements often uilne.s.se.s.-

1 iir the same reasons that the Ho.ird concluded that formal discover) 

uoukt in>l be necessar) or desir.ible in the general oversight process, broad-gauged 

lorni.il discover) here would onl) serve to iiicre.ise the burdens of this proceeding tor 

the parties and the Ho.ird. Ihe steps K( S lex Mex have proposed -- the 

- I P will in due course show that nothing in K( S lex Mex's Joint Petition 
jusiilles the imposition of additional conditions. 
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appointment of an .\l J. the requirement that discover) requests be responded to i,m 

an exlraordinaril) acce'eiated schedule (wilh objections due within live da)s. and full 

responses wilhin lilteenl. the presumption of weekl) conferences before the Al J to 

address discover) disputes, and the .ippomtment ol KCS's counsel as the keeper of a 

restricteti service list -- would sanction and m.ike inevitable a burdensome and u ide-

ranging tliscover) campaign ofthe sort KCS lex Mex apparenti) plan. (Iranting 

K( S lex Mex s Petition would be .m open invitation lo commence tlshing 

expeditions ihrough the tiles of ( P (and other parties) without an) support othei than 

b.ild rheloiic .iboui the merger's etlecls such as that ottered b) KCS lex .Mex. 

* >•< it> 

.All this being said. I P does not lake the posilion ih.al il ( •: an) othe*-

part) ) ought to be immune fnim discoverv in this pmceeding. Io the conn arv. 

notwithstanding that the Hoard's March 31 order took pains lo stale thai this 

pn)ceeding u ill not commence until June X. 199X- -- such ihat tliere 's no current 

entitlement to any disciuerv under the Hoard's precedenis -- I P iias alreadv pnnided 

viiluntaril) responses to di. co'erv requests to the extent those requests have called f.)r 

information within the scope ol this pn>ceoding and were not undul) burdensome.-

See Decision No. 12. p 2. 

- See I P's Response and Objections to KCS lex Mex's Document Pnuiuclion 
Requests. April 23. 199X (rPSP-33()). I P has had diKuments responsive to these 
requests available for KCS lex Mex's inspection since .April 24. Conlrarv lo 
K( S lex .Mex's characleri/ati )n (Petition at 3 n.l). however. I P has not 

(continued...) 
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I P is prepared to coniinue lo cooperate voluntaril) in responding to reasonable 

rctjuests lor specitlc intormaiion relevant lo ihe Hoard's examination in this 

I'lroceediii'j. I here is ;iccordingl) no purpose to be served b) formal Hoard 

involvement in this pnicess. much less thc adoption ofthe regimented pn)cess 

envisioned bv KCS lex Mex. 

M. n i l IJV'il' P K O I K l l \ l OKDI K. K A I U K K IHAN IHK 

ADM'I AIION Ol II PKOPOSI I) i n K( S /II .\ MK.\, SHOl I D 
(.()\ I K^ ANN DISC ( ) \ | ; K \ III K I IN 

KCS Ie\ Mex also urge the ademption of a protective order in the torin 

allached to the Petition, uhich the) s.i) (.it 4| is "subslantiall) similar" to tliat used in 

the ni .in l_PSi' pntceeding. I P believes it is appmpriate for a protective order to be 

in place to govern aii) exchange ol contldenlial or highl) contldential malerials 

nncUiding the 100"., traftic tapes that I P is to pniduce b) Jul) 15 in the general 

oversight proceeding). However, there is no need to adopt a pi\)leclive iirder that is 

"substaiiti.ill) similar" to that in I P SP when the I P SP pnitcctive order ilseif is 

.ilread) in place. See I P SP. Decision No. 2. served Sept. 1. 1995 (h.xhibit .A 

hereto). In the genenil oversight proceedi.ig co.vlucted last summer, the parties -

includiiTj K( S ami lex Mex - h.id iu> ililllcull) .igreeing lli.it the exchange ol 

- (...conlinued) 
acknowledged gener.ill) lhat "discover) is :;ppidpriate in this new pritceeding." See 
I P SP-v>(i. p. 1 ("Ihese responses are being provided voluntaril). I P does not agree 
hal parties .ire entit:ed to an) discover) al this time, in to general discover) al any 
lime in tliis and future merger oversight proceedings, which are lo intended as a 
li)riim to reliligate the merger."). 
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contldential materials would b..- govi-nied b) the protLCtive order entered in the 

merger pmceeding.- and there is no reason the same protective order should nol 

appl) here.- Rather tium adopting K( S lex Mex's adaptation ot that order, th.e 

most the Ho:'.;d need do is clant) thai the September I . Ivv5 order v\ill govern .mv 

exchange (>f contldenlial (or highl) conli('en:ial) iiiate:'als in this and other oversight 

pniceetlings. 

A further reason that K( S lex Mex's proposed protective order should 

not be eiilered is that it cont.iins inappmprkite lanuuage 'hat differs materiall) from 

lhe laiigu.ige in the protective onler entered in the merger piot.'eding. .Although 

K( S U' \ Mex's pnip( .ed order is on the whole quite similar to the I P SP pnitective 

order, p.iragraph 2 ot the proposed order alters in ar, import.mt ua) language 

conU-ineil in the secoiul half oi paiagraph 1 of ihe I P SP order. In the I P SP order, 

lhe Hoard .lulliori/ed personnel of lhe î rimarv .ippl'cants (i.e.. 11' and SP) lo 

exchange contldential information ami d.ita lor the purpose of preparing and pursuing 

- See. e.g.. Constilidaled Information Requests to I !'. June 17. 1997. p. 7 
(requests joined in b) K( S and lex Mex and served b) K( S s counsel: Instruction 
No. X stated tii.il "f iidersigned Parties subscribe to the terms ofthe Protective Order 
in this pn)ceeding. and an) conlldential or proprietarv information responsive to these 
iiilorm.Ition and discover) requests ma) be subii itted under the Protective ()r«.ier"); 
I elier from .\rvid I . Roach 11 lo William \ . \iullins and Nicholas J. DiMichael. 
lune 2(). 1997 (clarif)ing parties' understanding thai al! information submitted b) 
primaiy .i|"iplicants ui l l bc "subjec; u> tiie pi\Heclive order tlial was in etfect during 
the merger pn^ceediiig") (1 xhibil H hereto). 

Indeed, counsel tor KCS has .ilreadv agreed oral!) to abide b) the merger-case 
protective order with respect to contldential materials produced in respon.se lo their 
April 23. 1'>9X requests in this proceeding. 



- 10 -

their application. KCS lex Mex's proposed order would modif) this language lo 

add that personnel ot KCS and I ex Mex ma) exchange contldential informaiion. 

KCS lex Mex m i) have misunderstood the purpose ;)1 this pniv ision. 

vvliich was not to lacilitate discover) but to allow a control application U» be prepared 

and pursued. I his long-standing pntv ision. whicli has been included in l( ( .iiid S I H 

merger-case protective orders for two decades, is intended lo overcome legal 

impediments to the exchange of confidential information among tlie primar) 

applicants so that the) could jointl) develop their merger application.— Wh)' 

K( S lex Mex have motiilled lhe language ot the I P SP order lo include reierence lo 

lliemsclves is unclear. Nevertheless, it would certain!) be inappropriate tor ihe Hi);ird 

to sanction the open excli.inge ol compeiitivel)-sensitive information between KCS 

and lex Mex. which (unlike I P and SP) have not tiled .m) common control 

.ipplication pursuant to 49 r.S.( . ^ 11323 addressing their relationship and 

apparenll) liave no intention of doing so.-̂  

— I mlerscoring this purpose, tlie protective order was sought and entered several 
months pvnty to the tiling t)f the t P SP merger application. 

~ See, e.g.. I etler Irom Willi.ini .\. Mullins to \ enion .\. Williams. Nov. 24. 
1997 (den) ing tliat KCS exercises 'an) unlaw lu! control over the t)perations or 
m.m.iuemeiit ofthe lex Mex"). 



(ONC I I SION 

lor the foregoing reasons, the Hoard should den) the relief requested 

b) K( S lex Mex's Petition. 

Respectfull) submitled. 

JAMl S \ . DOI AN 
PAl l . A. ( ONI . IA JR. 
I AW RI N( I I . W/ORl K 
l aw Departmeni 
I nion Pacitlc Railrnad ( ompanv 
1416 Dodge Streel 
Omalia. Nebraska 6X179 
(402) 271-5000 

ARVID i ; . RO.AC 11 II 
J. MR IIAI I I I I M M I R 
DAVID I Ml YI R 
MICIIAI I I . ROSI N I HAI 
C(u iiigton Hurling 
1201 Penns)lvania .Avenue. N.W. 
Washington. I).( . 20044-7566 
(202) 662-53XX 

Attonievs lor l nion Pacitlc 
Railroad Companv 

Max I . 1998 



CI R I II ICA I I ; O I Sl-RVICE 

I hereby certif) that on this Isl da) of .Via). 1998, 1 served a cop) of 

I nion Pacific's RepI) K- .loint Petition of KCS and Tex Mex for Protective Order. 

Discoverv (juidclines and Appointment ol .\dniinistralive l.aw Judge bv hand on: 

Richard A. .Allen 
John \ ' . I'dwards 
Zuckert. Scoutt &. Rasenberger. I.LP 
8X8 17th Sireet. N.W . 
Suite 600 
Washinglo.i. I) ( . 20006-V)V) 

William A. Mullins 
Sandra I . . Hmwn 
David ( . Reeves 

I n)Utman Sanders I I P 
I MH) I Streel. N.W . 
Suite 500 I .1st 

Washington. D.C. 20005-3314 

and b) tlrst-class mail, postage prepaid, on all other parlies of record. 
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I £fP t 1995 

vr.'ior; PACIFIC CCPPCPATIO;;, •:.';:c': PACIFIC .=.AI:..=.CAC C:.XPA:;V, ANO 
MISSOURI P A C I F I C FJMLFOAD CC.XPANV — CC.'.TP.CI. A.'.'C .''.EPGEP-'SCl'THERr; 

.PACIFIC RAIL CCPPCPATIC;, SOVTHER.'.' PACIFIC TRjk.NSPGRTATICr; 
rcr^PANV, ST. Loi ' i s SCL'T.HWESTER:; PAILWAV C C M F A : ; I , SPCSL CCPP. , A : ; : 

THE ZZ'.'.'.'Z? Ar.'C P I " 3?Ĵ .'.'CE V,'ESTE?;.' P.AII.PCAC CC;-̂PA."."i' 

Decision ' i c . 2 

PETITION FOR PROTECTIVE OPCE? 

Decided: August 23, 1995 

On August 4, '.1)9 5, Cnion P a c i f i c Corporation TPC; , Union 
P a c i f i c R ailroad Corpany '"FPR,, ."Missouri P a c i f i c R a i l r o a d 
Company (MPRR;, Sout.'-.ern P a c i f i c R a i l Corporation 3PR,, Southern 
P a c i f i c T r a n s p o r t a t i o n Conpany 'SPTi , St. Louis Southwestern 
Railway Conpany ' SS'fi > , SPCSL Corp. 'SPCSL/ , and Tne Denver and 
Rio Orande Western P a i l r o a a Conpany (DRGW; ( c o l l e c t i v e l y , 
a p p l i c a n t s ; f i l e d a n o t i c e cf i n t e n t "jp/sP-1, t o f i l e an 
a p p l i c a t i o n seef-.irg Connission a u t h o r i z a t i o n under 49 L'.S.C. 
1 134 3-45 f o r : .'1, tne a c q u i s i t i o n of c o n t r o l of SPR cy "P 
A c q u i s i t i o n Corporation ( A c q u i s i t i o n ; , an i n d i r e c t w holly owned 
s u b s i d i a r y of VPC; '2; the nerger of SPR i n t o L'PRR; snd 3.. the 
resu:.ting connon c o n t r o l of VP and SP cy I'PC. 

I.", a p e t i t i o n t i l e d c o n c u r r e n t l y w i t h the n o t i c e , a p p l i c a n t s 
request t h a t tne Connission e n t e r a p r o t e c t i v e order fUP,SF-2;. 
A p p l i c a n t s e x p l a i n t h a t a p r o t e c t i v e order i s necessary f o r two 
reasons: : i ; t o p r o t e c t c o n f i d e n t i a l m f o r n a t i o n , such as 
s h i p p e r - s p e c i f i c n a t e r i a l contained m t r a f f i c data and tapes, 
and t o f a c i l i t a t e conpliance w i t h 49 L'.S.C. 1 1 34 3 and l l ' - l O ; and 
2; t o f a c i l i t a t e any necessary discovery d u r i n g l a t e r stages of 

the proceeding by p r o t e c t i n g the c o n f i d e n t i a l i t y of n a t e r i a l s 
r e f l e c t i n g the t e r n s of c o n t r a c t s , s h i p p e r - s p e c i f i c t r a f f i c data, 
and other c o n f i d e n t i a . and p r o p r i e t a r y m f o r n a t i o n i n tne event 
t h a t p a r t i e s produce such n a t e r i a l s . A p p l i c a n t s propose t o 
m clude m the p r o t e c t i v e order a p r o v i s i o n governing the 
p r o d u c t i o n of h i g h l y c o n f i d e n t i a l c o m p e t i t i v e i n f o r m a t i o n m 
disc o v e r y , and r e s t r i c t i n g t h a t i n f o r m a t i o n t o use by o u t s i d e 
counsel or o u t s i o e c o n s u l t a n t s f o r the p a r t i e s . The p r o v i s i o n i s 
s m i l a r t o p r o v i s i o n s approved m p r o t e c t i v e orders m other 
c o n t r o . cases. See Burli r . a t o n (Northern. Inc. and B u r l i n g t o n 
Northern P a i l r o a c Conpanv--Control and ;<eraer--.~anta Fe P a c f i c 
Corporat.on and The Atchison. TopeK.a and Santa Fe P.:si.wav 
Ccrpany, Finance Docket ' i c . ;::49 ICC served V-ly I s . 1994, 
SN Santa Fe, . On August 14, ::--e, Tne Kansas C i t y Southern 

Railway Conpany iKCSj f i l e d i t s c p p o s i t i o n t o the proposed 
p r o t e c t i v e order 'KCS-2). A p p l i c a n t s f i l e d a r e p l y on August 18, 
1995 (VP SP-" , . 

KCS appears p r m a r i l y ccrcerned w..th the p r o v i s i o n 
d e s i g n a t i n g c e r t a i n n a t e r i a l as " h i g h l y c o n f i d e n t i a l " and 
r e s t r i c t i n g i t s use t o o u t s i d e counsel or out s i d e c o n s u l t a n t s f c r 
the p a r t i e s . KCS argues t h a t 49 CFR 1104.14 provides s u f f i c i e n t 
procedures f o r the p r o t e c t i o n c f c o n f i d e n t i a l m a t e r i a l s , and t h a t 
t h e r e i s no need t o c r e a t e a separate category of " h i g h l y 
c o n f i d e n t i a l " i n f o r m a t i o n t c deny access t o c e r t a i n .n-house 
counsel of c p p o s i t i o n p a r t i e s . KCS argues t h a t the Commission 
snould adopt a p r o t e c t i v e order s i m i . a r t c t h a t adopted m other 
proceedmas, such as m Union P a c i f i c C c r c c r a t i c r , — V h ; o h P3;:;^;c 
Pa i l r c - i d Ccncanv and M i s s o u r i :-^c::..-: Pa.Iroad Ccncanv--Control--
C"-.ic.io: ?.r.i Nrrt.-. '••.ester". H:.3;r.:;g Cer;. a.".d C.'-..C3qc and North 
'Western T r a n s p c r t a t i o n Ccncanv. Fm.ance locf.et r.c. : : i 3 . ICC 
served Aua. 24, 15'2, (UE_CNW; , w.-.icn di d not c reate a separate 



category fcr "hign./ conf .dent .al " .-ater.a.. App . . ca.-.t s ir'j..e. 
nowever, that wnen KCS nad to produce i t s own document.' for 
discovery m VF/CN'.-.', KCS insisted cn a distinct.or. ..r.e the ;ne 
i t cnallenges nere. An order entered cn Decemcer .6, 1993, cy 
the Administrative Law Judge .n VP CN'W provided tnat KCS ccu.i 
stanp documents CCNFIDEr.'TIAL--:VTSIDE COUNSEL, E:<?EFTS cr.'LV. and 
thus r e s t r i c t access to these docunents. 

KCS further argues that, -nder the proposed protect :-.'e 
order, app.icants can vic.,.ate tne r e s t r i c t i o n on .n-nouse counsel 
and enployees of conpetitors seeing "hign...y confident.a. 
material" and can review each others' "highly c o n f i d e n t i a l " 
materials m preparation of the application and other materials.-
however, s i m i l a r l y situated in-house personne. of opposing 
parties cannot review t.he same m.aterial m preparing t h e i r 
arguments. KCS maintains that t h i s results m non-.-erging 
parties' in-nouse counsel and employees having a "second-class 
status." 

In t n e i r rep.y, applicants note -hat KCS's co-p.amt 
disregards the "essential difference cetween aaversaries and co-
applic.ints" m a consolidation prcceedmg. Appl.cants explain 
that ttiey must remain competitors u n t i l the Commission approves 
the application, cut that they have a compelling need to share 
certain confidential data to prepare tne application, and 
collusion of the type KCS fears would risr: Commission disapprc.-a. 
of the transaction and would succect the applicants to severe 
legal sanctions. As applicants point out, however, in-ho_se 
counsel for non-applicant parties have no compelling need fcr 
access to competitively sensiti'.'e data, and tnat outside counse. 
for these parties can adequately protect t h e i r c l i e n t s ' interests 
in these proceedings without expanding competitors' p o t e n t i a l 
access to connerciaily sensitive data. 

The proposed protective crder is sucst a n t i a l l y sim.ilar to 
tne one entered m BN'. Santa Fe. wmch adequately served the 
intended purpose of r e s t r i c t i n g disclosure of material which is 
p a r t i c u l a r l y sensitive. The modifications to the protective 
crder m B.N'. Santa Fe were r e l a t i v e l y m.inor and addressed 

: t IS also substantially similar tc the protective crder 
entered m I l l i n o i s Central Cot porat ion--Common Centre .--111 ino.>s 
Central Railroad Companv and The Kansas c i t y Southern Pa:.way 
Company. Finance Docket No. ?2556 (ICC served Aug. 12, l'"'<4) 
, IC. KCS . In IC. KCS. rhe Commission entered a protective order 
at the request of the applicants m that proceeding substantlal1 j' 
sim.lar to that proposed by the applicants m t h i s proceeding 
regarding the designation of some material as "highly 
c o n f i d e n t i a l . " The following s i m i l a r i t i e s are p a r t i c u l a r l y 
noteworthy: : , , personnel of I l l i n o i s Central Corporation i IC) , 
I l l i n o i s Central Railroad Company ICR), and t h e i r a f f i l i a t e s 
' c o l l e c t i v e l y , IC:, and of Kansas City Southern Industries, Inc. 
(KC3I), The Kansas City Southern Railway Company (KCSR) and t h e i r 
a f f i l i a t e s ( c o l l e c t i v e l y , KCS. were allowed to exchange 
conf i d e n t i a l material for tne'purpose ot the IC. KCS proceeding 
and any related proceedings iParagraph 1); (2, parties producing 
materials in response tc requests for discovery by a party to the 
IC.'KCS proceeding or any related proceeding were allowed tc stamp 
p a r t i c u l a r competitively sensitive materials as "HIOHL'i' 
CONFIDENTIAL -- CVT5IDE COUNSEL OUTSIDE CONSULTANTS ONL'i:" 
'Paragraph 5;.- .3,; material designated as highly c o n f i d e n t i a l was 
not to be disclosed except to outside ccinsel or outside 
consultants of the requesting party .Parjgraph 5,; and (4, tne 
r e s t r i c t i o n of highly confidentia. materia- to outside counse. 
and consultants did not apply to exchanges ct information 
pursuant tc Paragraph 1 cf tne protective order. 
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Circumstances .•.nerein parties irguec persuas .'.'e. / tnat a 
modification v.as appropriate and necessary. KCS. anc any ether 
parties, would nave the same c f p c r t u n i t y te pet.tien fcr 
modification zt the protective order. In .nstances wnere parties 
argue that there a necessity fc • . . f t . n ^ tne r e s t r . c t i e n ef 
highly c o n f i d e n t i a l material to outside counsel and consu.ta-ts, 
the Conmission w i l l consiaer the merits ef the argument and 
determ.ne wnether te modify the protective ercer. 

Oo-d cause exists te grant the p e t i t i o n . Unrestricted 
disclosure of c o n f i d e n t i a l , rrepr;etary or commerc.a-ly sensitive 
information and data could cause serious conpet.t.'.'e m-ury to 
the parties. Issuance of the requested protective oraer ensures 
that such in f o m a t i o n and data produced by any party m response 
to a discovery request or other'wise w i l l be used solely for 
purposes of t h i s proceeding and net for any ether business er 
commercial use. The requested prctective order w i l l f a c i l . t a t e 
the prompt ana e f f i c i e n t resolution of t h i s proceeding. 

I t 15 erderea: 

1. The p e t i t i o n fer a protective ordci l i aranted and the 
parties to t h i s crecaedmg -ust :omply with tne protective crder 
in the Appendix. 

This i e c i s i e n is e f f e c t i v e on the se: 

By the Commissicn, Chairman Merean, '.'.ce Chairman Owen, ana 
Commissioners S.mmens and McDonald. 

(SEAL/ 
'.'ernon A. v.'illiams 

Secretary 

See BN Santa Fe, Finance Dcc^:et No. 31549 ICC ser'.-ed 
March 13 and June 20, 1995,. 

This decision protects the inf ormat ..on, materials, and 
data set f o r t h m the attached Appendix whether - t is contained 
on pr..nte3 material or m computer-derived ;-emcry devices i.e.. 
floppy diSf:ettes/ . 
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PROTECTIVE OP: 

1. For purposes ef t h i s Protective Order, "confidential 
information and data" means t r a f f i c da :a including cut not 
lim i t e d te waybillv-., abst-acts, study movement sneets and any 
documents er computer tapes containing data der.vea from way­
b i l l s , acstracts, study movement sheets and cost wcrKpapers,, the 
i d e n t i f i c a t i o n ef shippers anJ rece.vers m conjunction witn 
shipper-specific t r a f f i c data, the confidentia. terms ef 
contracts with shippers, confidential financia. and cost data, 
and other confidential or proprietary business infcrmatior. 
Personnel of Union Pacific Corporation UPC,, Union Pacific 
Railroad Company .'UPRR), Missouri Pacific Railroad Company MPPP 
and t h e i r a f f i l i a t e s , ( c o l l e c t i v e l y . Union Pacific;, and of 
Southern Pacific Rail Corporation 'SPR;, Southern Pacific 
Transportation Company 'SPT,, St. Louis Southwestern Railway 
Company 'SSW;, SPCSL Corp. 'SPCSL,, and The Denver and Pio 3rande 
Western Railroad Company 'DRGW; and t h e i r a f f i l i a t e s , 
/ c o l l e c t i v e l y . Southern P a c i f i c ) , including outside consultants 
and attorneys, may exchange confidential information and data for 
the purpose of t h i s and any re.ated proceedings, cut not for any 
other business, commercial or other competit.ve purpose, unless 
and u n t i l t n e i r j o i n t application is approved. 

2. Te the extent that any meetings, ;onferences, exchanges 
ot data or etr.er cooperative e f f o r t s between representatives of 
Union Pacific and Southern Pacific or t h e i r a t f i l i a t e s are neld 
and carried ou: for purposes of t h i s and any re.ated proceedings, 
such meetings, conferences, exchanges ef data and other 
cooperative e f f o r t s are deemed essential f c r the disposition of 
such proceedings and w i l l not Le deemed a v . c l a t i c n et 49 U.S.C. 
11343 or 11910. 

3. I f the control a'^piication is ultimately denied, or i f 
control IS not effected, or i f no app-ication is f i l e d , a l l con­
fidentia:. information and data exchanged by Union Pacific with 
Southern Pacific, or by t h e i r representatives, m preparing the 
application f-:r f i l i n g and m the course of t h i s and any related 
proceedings w i l l be returned to the o r i g i n a t i n g party or 
destroyed. Hcwever, outside counsel for a party are permitted to 
ret a i n f i l e copips of a l l pleadings f i l e d with the Commission. 

4. Tc tne extent that materials r e f l e c t i n g the terms of 
contracts, shipper-specific t r a f f i c data, other t r a f f i c data or 
other c o n f i d e n t i a l or proprietary information are produced pur­
suant to a request tor discovery by any party to t h i s ci- any 
reiated proceedings, or are submitted m pleadings, such 
materials must be treated as co n f i d e n t i a l . Sucn - a t e r i a l s , any 
copies, and any data derived thererrcm: 

(a; Shall be designated and stamp "COr.'FIDE:.'TIAL" and 
shall be used solely for the purpcse ot . is and any re.ated 
proceedings, and any j u d i c i a l .review pro-eedmg ari s i n g 
therefrom, and not for any ctner business, commercial er 
competitive purpcse. 

(b) Shall not be disclosed m any way cr to any person 
without the w r i t t e n consent of the party producing the materia.s 
cr an order ef the Commissicn cr the Administrative Law Judge 
presiding m t h i s and any related proceedings, except: i to 
employees, counsel or agents of the party requesting such 
materials, solely f c r use m connection with t h i s and any related 
proceedings, and any j u d i c i a l review proceeding ar i s i n g 
therefrom, provided that sucn employee, counsel or agent has ceen 
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given and ras reaa a copy ef t h i s Proteet.ve Order and agrees te 
be cound cy i t s terms p r i o r t o r e c e i v i n g access te sucn 
m a t e r i a l s ; ard i i ; t o any p a r t i c i p a n t .n t h i s r any re.ated 
proceedings wro i s not an employee, counsel or agent et tne 
req u e s t i n g p a r t y , only m the course of p u b l i c hearings .n such 
proceed mg";. 

[ z , I f produced through discovery, must be destroyed, and 
not.ce of sucn d e s t r u c t i o n served on the Comnissien and tne 
p r e s i d i n g A d m i n i s t r a t i v e Law Judge and the p a r t y producing tne 
n a t e r i a l s , at such t m e as the p a r t y r e c e i v i n g tne m a t e r i a l s 
withdraws from t h i s or any r e l a t e d proceedings, or at the 
completion of t h i s and any r e l a t e d proceedings and any j u d i c i a l 
review proceeding a r i s i n g t h e r e f r o n , wnichever cones f i r s t . 
However, o u t s i d e counsel f o r a p a r t y are p e r n i t t e d t o r e t a i n f i l e 
copies of a l l pleadings f . l e d w i t h the Commission. 

(d) I f contained m any pleading f i l e d w i t h the Commission, 
s h a l l , i n order t o be kept c o n f i d e n t i a l , ce f i l e d only i n 
pleadings subm.itted i n a package c l e a r l y marked on the outside 
" C o n f i d e n t i a l M a t e r i a l s Subject t o P r o t e c t i v e Order." See 49 CFR 
1104.14. 

5. Any p a r t y producing m a t e r i a l m discovery t c another 
p a r t y t c t h i s or any r e l a t e d proceedings, or s u b m i t t i n g m a t e r i a l 
i n p l e a d i n g s , may m good f a i t h designate and stanp p a r t i c u l a r 
n a t e r i a l , such as n a t e r i a l c o n t a i n i n g s n i p p e r - s p e c i f i c r a t e or 
cost data or other c o n p e t i t i v e l y s e n s i t i v e m f o r n a t i o n , as 
"HIGHL'/ C0NFIDE:;TIAL -- OUTSIDE COUr.'SEL OUTSIDE CONSULTANTS 
C.N'L'l." I f any p a r t y wishes t o challenge such d e s i g n a t i o n , the 
pa r t y nay b r i n g such matter t o the a t t e n t i o n of the 
A d m i n i s t r a t i v e Law Judge p r e s i d i n g i n t h i s and any r e l a t e d 
proceedings. M a t e r i a l t h a t i s so designated s h a l l not be 
d i s c l o s e d except t o ou t s i d e counsel or ou t s i d e c o n s u l t a n t s ef the 
p a r t y r e q u e s t i n g such m a t e r i a l s , s o l e l y f o r use i n connection 
With t h i s and any r e l a t e d proceedings, and any j u d i c i a l review 
proceeding a r i s i n g therefrom, provided t h a t such outsi d e counsel 
or o u t s i d e c o n s u l t a n t s nave been given and nave read a copy of 
t h i s P r o t e c t i v e Order ana agree t c be cound b>- i t s terms p r i o r t o 
r e c e i v i n g access t o such m a t e r i a l s . M a t e r i a , designated as 
"HIGHL'i CONFIDENTIAL" and produced m discovery under t h i s 
p r o v i s i o n s h a l l be s u b j e c t t o a l l of the other p r o v i s i o n s of t h i s 
P r o t e c t i v e Order, i n c l u d i n g w i t h o u t l i m i t a t i o n paragraph 4. 
However, t h i s paragraph s h a l l not apply t o exchanges ot 
i n f o r m a t i o n pursuant t c paragraph 1 of t h i s P r o t e c t i v e Order. 

•i. I f any p a r t y intends t c use "CON'FIDE.N'TIAL" iind, or 
"HIGHLY CONFIDENTIAL" m a t e r i a l at hearings i n t h i s or any r e l a t e d 
proceedings, or m any j u d i c i a l review proceeding a r i s i n g 
t h e r e f r o m , the p a r t y so i n t e n d i n g s h a l l submit any propcsed 
e x h i b i t s or ether documents s e t t i n g f o r t h or r e v e a l i n g such 
"CONFIDE.N'TIAL" and or "HIGHL'i' CONFIDENTIAL" m a t e r i a l t o the 
Ad.mini s t r a t i v e Law Judge, tne Commission or the reviewing c o u r t , 
as a p p r o p r i a t e , under s e a l , and s h a l l accompany such submission 
With a w r i t t e n request t o the Admm i s t r a t . v e Law Judge, the 
Commission c r the c o u r t t c O/' r e s t r i c t attendance at tne 
hearings d u r i n g d i s c u s s i o n of such "CONFIDENTIAL" and or "HIGHLY 
Cor.'FIDENTIAL" n a t e r i a l , and (b; r e s t r i c t access t c the p o r t i o n of 
the record c r b r i e f s r e f l e c t i n g d i s c u s s i o n of such "CONFIDENTIAL" 
and. or "HIGHLY CONFIDENTIAL" n a t e r i a l i n accordance w i t h t h i s 
P r o t e c t i v e Order. 

I f any p a r t y intends t c use "CONFIDENTIAL" and. or 
"HIGHLY CONFIDEr.'TIAL" m a t e r i a l m the course of any d e p o s i t i o n m 
t h i s or any r e l a t e d proceedings, the p a r t y so i n t e n d i n g s h a l l so 
advise counsel f o r the p a r t y producing the m.aterials, counsel f o r 
the deponent and a . l ether counsel a t t e n d i n g the d e p o s i t i o n , and 
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a l l p o r t i o n s ef the deposit 
and or "HIGHLY CON'FIDEr.'TIAI 

:n at 'which any such "CON'FIDE; 
ror.Ti Jt:.;-rt.-" m a t e r i a l i s used sna.l ce r e s t r i c * 

t o persons wno -ay review t h a t m a t e r i a l under th-s P r o t e c t . v e 
Order. A l l p o r t i o n s of d e p o s i t i o n t r a n s c r i p t s and cr e x h i c . t s 
t h a t c o n s i s t of or d i s c l o s e "CONFIDEr.'TIAL" and, or "HIGHLY 
CONFIDENTIAL" n a t e r i a l s h a l l be kept under seal and t r e a t e d 
"CONFIDEr;TIAL" and, or "HIGHLY COr.'FIDE.'.'TIAL" mate: 
accordance w.tn tne ter-"= " * 

. .rt« 

as 

-s ef t h i s Protect.ve 
• l a l 

: rder. 

S. Tc tne ex t e n t t h a t m a t e r i a l s r e f l e c t i n g the terms ot 
c o n t r a c t s , s h i p p e r - s p e c i f i c t r a t f i c data, other t r a f f i c data c r 
otr.sr p r o p r i e t a r y i n f o r m a t i o n are produced by a p a r t y m t h i s or 
any r e l a t e d proceedings and neld and used by the r e c e i v i n g person 
m conpliance w i t h paragraphs ., 2 or 4 above, such p r o d u c t i o n , 
d i s c l o s u r e and use of tne m a t e r i a l s and of the data t n a t the 
m a t e r i a l s c o n t a i n are deemed e s s e n t i a l f o r the d i s p o s i t i o n of 
t h i s and any r e l a t e d proceedings and w i l l not ce deemed a 
v i o l a t i o n of 49 U.S.C. 11343 or 11910. 

A l l par<- must comply w i t h a l l of tne provis-ons 
s t a t e d i n t h i s P r o t e c t i v e Order unless good cause, as determined 
by the Commission, i s shown by any p a r t y t o warrant suspension ef 
any of the p r o v i s i o n s h e r e i n . 
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U';DEPTAKING 

CON'FIDE.N'TIAL '•'.nZEf 

nave reaa tne ..-rotective 

Order served en , 1995 go-'crnmg tne c r e c e t i e n ef 

c c n f i u e n t i a l iocuments m ICC Finance DocK.et No. 32"60, 

understana the sa-e, and agree t o ce cound by i t s terms. I agree 

not t o use cr permit the use of any data or m f e r r a t i o n obtained 

u.nder t h i s Undertaking, or t o use or permit the use of any 

techniques d i s c l o s e d or i n f o r m a t i o n learned as a r e s u l t of 

r e c e i v i ; i g such data or i n f o r m a t i o n , f o r any purposes ether than 

t.he p r e p a r a t i o n and p r e s e n t a t i o n of evidence and argument m 

Finance Docket ' i o . 32"60 or any j u d i c i a l review proceedings taken 

or f i l e d i n connection t h e r e w i t h . I f u r t h e r agree not t o 

d i s c l o s e any data or . n f o r n a t i o n ectamed under t h i s P r o t e c t i v e 

Crder t o any person who i s not also bound cy tne t e r n s et tne 

Order and has net executed an Undertaking i n the t o r n nereof. 

I understand and agree t h a t money danages wculd not be a 

s u f f i c i e n t renedy t e r breach of t h i s '.'ndertakmg and t h a t A p p l i ­

cants or ether p a r t i e s producing c o n f i d e n t i a l docunents s h a l l Ce 

e n t i t l e d t o s p e c i f i c performance and i n j u n c t i v e er other 

e q u i t a b l e r e l i e f as a remedy f o r any such breach, and I f u r t h e r 

agree t o waive any requirement t o r the securing er p o s t i n g of any 

bond i n connection w i t h such remedy. Such remedy s.hall not be 

deemed t o be the e x c l u s i v e remedy f e r creach of t h i s Undertaking 

but s h a l l be i n a d d i t i o n t o a l l remedies a v a i l a c l e a t law or 

e q u i t y . 

Dated: 
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'HIGHLY 

• _ t . f . M f . : . J 

As outside counsel' 'consultant' 

fer which I am acting m t h i s proceeding, I nave read the Pro­

t e c t i v e Order served on , 1995 gevernmg tne 

production of con f i d e n t i a l documents m ICC F.nance Docket No. 

32760, understand the same, and agree te ce ceund cy .ts terms. 

I also understand and agree that, as a condition precedent tc my 

receiving, reviewing, er using copies ef any documents designated 

"HIGHLY C0NFIDE:;TIAL -- OUTSIDE COUN'SEL - OUTS I DE CONSULTAr.'TS 

ON'LY," I w i l l l i m i t my ..se cf these documents and the .ntcrmat.en 

they contain te t h i s proceeding and any j u d i c i a l review thereof, 

that I w i l l taKe a.l necessary ^teps to assure that said 

documents and mformatic . i l l be kept cn a confidential casis by 

any outside counsel or outside consultants working with me, that 

under no circumstances w i l l : permit access tc said documents or 

information cy personnel cf my c l i e n t , i t s subsidiaries, 

a f f i l i a t e s , er 'wners, that at the conclusion of t h i s proceeding, 

I W i l l promptly return or ae£-roy any copies ot such aesignated 

documents obtained or made by ne or by any outside counsel er 

outside consultants working with me to counsel tor the 

o r i g i n a t i n g party, provided. however. that outside counsel may 

retain f i l e copies of pleadings f i l e d with the •:ommission. I 

further understand that I must destroy a.', ether notes or other 

documents containing such highly contiaential .nformation in 

conpliance with the terns of the Protective Order. Under no 

circumstances w i l l I perm.it access to documents designated 

"HIGHLY CONFIDEN'TIAL -- OUTSIDE COUfJSEL. OUTS I DE CONSULTANTS ONLY" 

by, or disclose any mform.aticn contained there.n to, any persons 

or e n t i t i e s for which I am net acting m t h i s proceeding. 

I understand and agree that -eney damages would not oe a 

s u f f i c i e n t remeay ter breach e: t n i s Undertar..na and that 

Applicants or ether parties producing c o n f i d e n t i a l documents 

-S-



f -.r.=ir.-vanee Decf.et 

s h a l l be e n t i t l e d t e s p e c i f . e performance and .rj u r e t i - . ' e er ether 

e q u i t a b l e r e l i e f as a re-edy f e r any such creaen, and I f u r t n e r 

agree t o wai'/e any r e q u i : :he securma er pcst.na ct an'. 

cond m connection w i t h such remedy. Such remedy s h a l l not ce 

deemed to ce -he e x c l u s i v e remedy f o r creacn of t h i s UnaertaK.ng 

but s h a l l be m a d d i t i o n t o a-, remedies a v a i . a c l e at law or 

e q u i t y . 

OUTSIDE 'COU.'.'SEL' CONSULTANT' 

Dated: 

I 
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A R V I D e R O A C H S 
O i n C C T D I A . N U M B C N 

I 2 0 2 I M I ' S J M 

O . M K C T f A C f t i M l t C 

i t o t i 7 7 S 9 3 a a 

C O V I N G T O N & B U R L I N G 
I 2 0 I P E N N S Y L V A N I A A V E N U E . N W. 

P O B O X 7 5 6 6 

W A S H I N G T O N D C 2 0 0 4 4 - 7 5 6 6 

( 2 0 2 ) 6 6 2 - 6 0 0 0 

FACSIMILC izozi s e z . f lzsi 

June 26, 1997 

t C C O N T l C L D HOOftC 

C U d Z O M ftTNCCT 

L O N t X M W i r S A f t 

CMOLAMO 

T C t C ^ O N C A A ' r 7 i - 4 » Q B 0 9 6 

K U N S T L A A N « 4 AVCNUC O C t A R T f t 

• W u t M L S I 0 4 0 K L G i U M 

T C L C ^ H O N C » » 

BY FACSIMILE 

William A. Mullins, Esq. 
•rroutman Sanders 
Suite 640 - North Building 
601 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2994 

Nicholas J. DiMichael, Esq. 
Donelan, Cleary, Wood & Maser, P.C. 
Suite 750 
1100 New York Avenue, N.W. 
Washington, D.C. 20005-39J4 

(/ 
r I 1597'i>̂ l 

Re: Finance Docket No. 32760 (Sub-No. 21) Union 
Pacific Corp., et a l . -- Control & Merger --
Southern Pacific Rail Corp.. et a l . (Oversight) 

Dear B i l l and Nick: 

This w i l l c l a r i f y one point i n my l e t t e r of June 20. 
In lighc of I n s t r u c t i o n 8 i n the "Consolidated Information and 
Discovery Requests to Union P a c i f i c " that you served on June 
17 i n the above-referenced proceeding, we understand that a l l 
of the information that the primary applicants produce to the 
parti e s submitting the Consolidated Requests w i l l be subject 
to the ''protective order that was i n e f f e c t during the merger 
case. I f our understanding i s incorrect, please l e t us know. 

Sincerely, 

f ^ i ^ 

Arvid E. Roach I I 

cc (by hand): Hon. Vernon A. Williams 
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KRIKA 7.. JONES 
DIRECT D"»L ( Z O ? ) 7 7 B - o e * £ 

ejonesgmayerbrown com 

MAYER, BROWN Sc PLATT 
2 0 0 0 P E N N S Y L V A N I A A V E N U E . N.W. 

W A S H I N G T O N . D.C, 2 0 0 0 6 - 1 3 8 3 

March 4. 1998 

ENTERFD 
OI1ic« o< tho Secretary 

MIR - 5 m 
Part of 

blic Hocord 

VIA HAND DELIVERY 

Honorable Vemon A. ̂ V'illiams 
SccretarN 
Surface f ransportation 3oard 
1925 K'-treet.NW 
Washington. DC 20423 

Re: Finance Docket No. 32760 (Sub-No. 21) 

Dear Secretar̂ ' Wiiliams: 

Enclosed for filing in the above-captio'iod docket, please find an original pius twenty-five 
(25) copies of BNSF's Reply in Opposition to KCS/Tex Mex Pc ' ion for Additional Remcciial 
Conditions (BNSF'-5). Also enclosed is a diskette containing the text of BNSF-5. 

Please date-stamp the enclosed extra conv and retum it to the messenger fo: our files. Please 
contact me at (202) 778-0642 if you ha\e any questions. Thank you. 

Sincerelv, 

'Qo^ 
Erika 'A Joifies 

Enclosures 

cc: Parties of Record 

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK W^SHINGTON 

I N D C P L N D E N T MEXICO CITY CORRESPONDENT JAUREGUI. NAVARRETE. NADER Y R a lAS 

INDEPENDLNT PARiS CORRESPONDENT: LAMBERT ARMENIADES & LEE 
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TRANSPORTATION COMPANY, ST. LCUiS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 
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Jeffrey R. Morelcnd 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northern 
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3017 Lou Menk Drive 
P.O. Box 961039 
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Washington, D.C. 20006 
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BNSF-5 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN PJMLROAD COMPANY 

REPLY OF BNSF IN OPPOSITION TO KCS/TEX MEX PETITION FOR ADDITIONAL 
REMEDIAL CONDITIONS 

The Burlington Northern and Santa Fe Railway Company (' BNSF") respectfully 

submits this opposition to the relief that The Kansas City Southern Railway Company 

("KCS") and The Texas Mexican Railway Company ("Tex Mex") seek in their Febru­

ary 12, 1998 petition fcr additional remedial conditions. The Board should deny their 

petition outhght, for the reasons discussed beiow. Even if the Board Is not prepared to 

deny the petition before KCS/Tex Mex m'rske the full evidentiary presentation proni.oea 

In their February 12 petition, the Board should at least reject their request to establish 

a procedural schedule to consider their proposal. KCS/Tex Mex's February 12 petition 

has already demonstrated that the relief they seek should not and cannot be granted 

without doing violence to Board and Commission precedeiit. 

The Board should not set a procedural schedule unless and until, after KCS/Tex 

Mex have filed their promised evidentiary submission and any required applications for 



the specific relief they seek, it finds that there is some possibility that the Board will grant 

the requested relief. Because the relief sought (as described in the February 12 petition) 

is inconsistent with Boed and Commission precedent, including very recent findings, it 

is extremely unlikely that the Board could or would ever make such a find ig. 

KCS/Tox Mex are not petitioning for an extension or revision of the Emergency 

Service L jr. Instead, they are urging the Board to transform temporary emergency 

measures, themselves not justified by KCS/Tex Mex, Into permanent revisions to the 

merger conditions. However, even if UP's service problems continue, the KCS/Tex Mex 

proposal to impose new conditions on the merger would not be justified unless (1) those 

problems could be traced to a loss of competition resulting from the UP/SP merger, and 

(2) the particular remedies suggested by KCS/Tex Mex for those competitive problems 

are appropriate in light of precedent. The Board has rejected both contentions, and 

there is no basis for commencing an extensive proceeding to reconsider recent findings. 

1. The Board has found on three separate occasions that there Is no proof that 

the UP service problems result from decreased competition traceable to the UP/SP 

merger. Only two weeks ago, in STB Service Order No. 1518 (Denial of Request for 

Reccislderation filed bv Railroad Commission of Texas) (served Feb. 17, 1998), the 

Board chided the Railroad Commission of Texas, which was promoting actions similar 

to those now proposed by KCS/Tex Me/, for "clalm[lng], without specific proof, that 

UP/SF s service problems were caused by a lack of competition" and for asserting 

"without support ' that UP's service problems result from increased concentration effected 

by the UP/SP merger. Slip op. 4 & n.7. The Board further stated (slip o|). 6): 



[T]he evidence does not lead to the conclusion that approval of the merger was 
the cause of the service emergency * * *. 

Earlier, the Board in UP/S:' Decision No. 77 (served Jan. 7, 1998) stated that "in 

Decision No. 44 [the Board] imposed a coherent set of conditions that seems to be 

working we// to date in preserving competition." Slip op. 7 (emphasis added). And, 

in the more detailed Oversight Decision No. 10 (served Oct. 27, 1997), slip op. 2, the 

Bca-d stated: 

[T]he evidence submitted does not indicate any reduction in competition in the 
markets that UP services, which is the focus of the oversight condition imposed 
by the Board In its approval of the meiger. Rather, the record reflects that 
[service] disruptions have been causeH by a variety of factors, including UP's 
efforts to rehabilitate the deteriorating SP system and establish facilities tha. will 
ultimately benefit shippers with Improved service, and by other systeTI integration 
efforts that have not proceeded as they should have. 

The Board has not foreclosed the possibility that someone might yet prove 

competitive harm stemming from the merger, but the Board has made it clear that it will 

require proof, not mere assertion, that UP's service problems reflect such competitive 

harm. No such proof is contained, or even promised, In the February 12 KCS/Tex Mex 

petition. Especially after these decisions, KCS.Tex Mex have failed to provide the 

Board with sufficient reason to take any steps. Including adopting of a procedural 

schedule, toward initiation of a proceeding premised on an alleged diminution in 

competition. 

2. The Board has repeatedly concluded, based on detailed comments and 

evidentiary submissions filed with it, that the merger has not adversely affected 

competition. Further, even If a diminution in competition had been proven (or stood a 

reasonable likelihood of being proven), there would be no reason to start a new 



proceeding premised on the overreaching "solutions" KCS/Tex Mex propose. In large 

nieasui , those "solutions" are the same ones, first offered by the Railroad Commission 

of Texas, that the Board rejected — precisely because they constitute overreaching — 

in its February 17 decision. But they are flawed for other reasons as well. 

If the Board, and the Commission before it, have made anything clear, it is that 

the sole justification for imposing remedial conditions is to protect competition, not 

particular competitors. Decision No. 44 at 145 n.l76; Union Pacific Corp. — Control — 

Missouri-Kansas-Texas R.R., 4 I.C.C.2d 409, 460 (1988), petition for review dismissed, 

883 F.2d 1079 (D C. Clr. 1989), modified, 929 F.2d 742 (D.C. Cir. 1991); Burlirqton 

Northern, Inc. — Control and Merger — St. Louls-San Francisco Ry., 360 I.C.C 788, 

951, affd, 632 F.2d 392 (5th Cir. 1980). Yet KCS/Tex Mex make it clear in practically 

the opening words of their petition that they seek conditions to protect their operations: 

"Tex Mex/KCS state that in orde' to ^or Tex Mex to be the effective provider of 

competitive ••ail service in the NAFTA corridor and to ensure Tex Mex's financial viability, 

Tex Mex/KCS must control, to the maximum extent possible, the management of the rail 

facilities over which they operate." Petition at 2 (emphasis added). KCS and Tex Mex 

seek protection for themselves, not for competition. 

Even If the harms KCS/Tex Mex propose to show were cognizable, the radical 

remedy they seek — divestiture specifically to KCS, to Tex Mex, or to both of UP's 

Houston-Beaumont line — would be flatly inconsistent with Board precedent favoring 



private agreements over governmental mandates.- Broad-scale restructuring of the rail 

system should be "left primarily to the initiative of the private sector." UP/MP/WP at 564. 

Thus, even in the unlikely event that the Board reversed its recent rulings and lound this 

to be "an extreme case" warranting divestiture (Wisconsin Central Transportation Corp. 

— Continuance In Control — Fox Vallev & Western Ltd.. 9 I.C.C.2d 233, 248 (1992)), 

the proper course would be to order UP to divest the line to a carrier capable of 

providing sufficient competition using the divested assets, but not to order divestiture to 

a particular carrierr 

Finally, the suggested "remedy" wculd be wholly disproportionate to the harms 

KCS/Tex Mex propose to show. The drastic measure of forced. Involuntary divestiture 

of UP's track between Houston and Beaumont :s hardly a measured remedy appropriate 

to preserve "essential services" on the 157-mile line from Corpus Christi to Laredo that 

constitutes the e itire trackage that Tex Mex owns. 

In the pcst. the Board went quite far In Decision No. 44 to protect Tex Mex's 

supposed "e?>sential services."- When Tex Mex returned to the Boara seeking still 

- KCS/Tex Mex propose various other "remedies" in addition to divestiture of the 
Houston-Bf.aumont line. Because It Is clear that divestiture of the Houston-Beaumont line 
Is at the heart of KCS/Tex Mex's request, and " 9t the remaining remedies are not 
proposed as "stand-alone" remedies, we do not comm.ent separately on those proposals, 
except to note that BNSF s position conceming the Houston Belt and Terminal Railway has 
been stated in BNSF's filings In Finance Docket Nos. 33461, 33462, 33463, and 33507. 

- Furthermore, were the Board to select a particular carrier, KCS/Tex Mex, with its 
limited route system, woiild Lw a dubious choice. 

- As the Board Is aware, BNSF beiieves that the Board went too far, and is 
challenging the award of trackage rignts to Tex Mex before the D C. Circuit. Even if the 
Board's action in Decision No. 44 was correct, however, it provides no support for the vastly 
greater " relief KCS/Tex Mex seeks here. 



greater rights as a means to enhance its revenue and thereby further protect its 

"essential services," the Board firmly rejected its entreaties. See Decision No. 62 

(served Nov. 27, 1996). Having failed In its efforts to receive a relatively modest 

expansion of its rights (removal of the requirement that traffic handled on Te.< Mex's 

merger-related trackage rights have a prior or subsequent movement on the Laredo-

Robstown-Corpus Christi line), Tex Mex now comes to the Board seeking a vastly more 

expansive and intrusive remedy. The concerns of disproportione. V that motivated the 

Board in Decision No. 62 apply a fortiori here. 

For the foregoing reasons. BNSF urges the Board to deny tne KCS/Tex Mex 

petition. There is no eason to reopen issues so recently decided by the Board in order 

to pursue remedies fundamentally inconsistent with Board and Commission precedent. 

At a minimum, the Beard should decline to impose a procedural schedule (or to 

require any responsive tilings at all) unless and until the Board preliminarily reviews the 

evidentiary submission that KCSAex Mex propose to make in late March, and 

determines that it states a minimally plausible cieim for relief. Given the inconsistency 

of the KCS/T ex Mex proposal with settled Board precedent, as well as the absence of 

proof that UP's service problems constitute cognizable competitive harm resulting from 

the UP/SP merger, the Board should not allow KCS/Tex Mex to force the Board and 

parties to expend resources debating a request for relief that cannot possibly succeed. 

6 



Respectfully submitted, 

Jeffrey R. Moreland Erika Z. ifonl^s 
Richard E. Weicher Adrian L. Steel, Jr. 
Michael E. Roper David 1. Bloom 
Sidney L. Strickland, Jr. Roy T. Englert, Jr. 

The Bur.ington Northern Mayer, Brown & Piatt 
and San,a Fe Railway Company 2000 Pennsylvania Avenue, N.W. 
3017 Lou Menk Drive Washington, D.C. 20006 
P.O. Box 961039 (202) 463-2000 
Ft. Worth. Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumiburg, Illinois 60173 
(847) 995-6887 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

March 4. 1998 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Reply of BNSF in Opposition to KCS/Tex 

Mex Petition for Additional Remedial Conditions (BNSF-5) was served, by first-class mail, 

postage prepaid, or by a more expedi' ious manner of delivery, on all Parties ot Record in 

Finance Docket No. 32730 (Sub No. 21). 
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VIA HAND DELIVERY 

Honorable Vemon A. Williams 
Secretarv' 
Surface Transportation Board 
1925 K Street. N'W 
Washington, DC 20423 

Re: Finance Docket No. 32760 (Sub-No. 21) 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned docket, please find an original plus tvventy-five 
(25) copies of BNSF's Reply in Opposition to KCS/Tex Mex Petition for Additional Remedial 
Conditions (BNSF-5). Also enclosed is a diskette containing the text of BNSF- 5. 

Please date-stamp the enclosed extra copy and retum it to the messenger for our files. Please 
contact me at (202) 778-0642 if you have any questions. Thank you. 

Sincerely, 

Enclosures 

cc: Parties of Record 

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTOivl 

INDEPENDENT MEXICO CITY CORRESPONDENT JAUREGUI, NAVARRETE. NADER Y ROJAS 

INDEPENDENT PARIS CORRESPONDENT LAMBERT ARMENIADES & LEE 
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BNSF-5 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF BNSF IN OPPOSITION TO KCS/TEX MEX PETITION FOR ADDITIONAL 
REMEDIAL CONDITIONS 

The Burlington Northern and Santa Fe Railway Company ("BNSF") respectfully 

submits this opposition to the relief that The Kansas City Southern Railway Company 

("KCS") and The Texas Mexican Railway Company ("Tex Mex") seek in their Febru­

ary 12, 1998 petition for additional remedial conditions. The Board should deny their 

petition outright, for the reasons discussed below. Even If the Board is not prepared to 

deny the petition before KCS/Tex Mex make the full evidentiary presentation promised 

In their February 12 petition, the Board should at least reject their request to establish 

a procedural schedule to consider their proposal. KCS/Tex Mex's February 12 petition 

has already demonstrated that the relief they seek should not and cannot be granted 

without doing violence tc Board and Commission precedent. 

The Board should not set a procedural schedule unless ar until, after KCS/Tex 

Mex have filed their promised evidentiary submission and any required applications for 



the specific relief they seek. It finds that there Is some possibility that the Board will grant 

the requested relief Because the relief sought (as described In the February 12 petition) 

is inconsistent with Board and Commission precedent, including very recent findings, it 

Is extremely unlikely that the Board could or would ever make such a finding. 

KCS/Tex Mex are not petitioning for an extension or revision of the Emergency 

Service Order. Instead, they are urging the Board to transform temporary emergency 

measures, themselves not justified by KCS/Tex Mex, into permanent revisions to the 

merger conditions. However, even if UP's service problems continue, the KCS/Tex Mex 

proposal to impose new conditions on the merger would not be justified unless (1) those 

problems could be traced ô a loss of competit-. i resulting from the UP/SP merger, and 

(2) the particular remedies suggested by KCS/Tex Mex for those competitive problems 

are appropriate In light of precedent. The Board has rejected both contentions, and 

there Is no basis for commencing an extensive proceeding to reconsider recent findings. 

1. The Board has found on three separate occasions that there is no proof that 

the 'UP seivice problems result from decreased competition traceable to the UP/SP 

merger. Only two weeks ago, in STB Service Order No. 1518 (Denial of Request for 

Reconsideration filed by Railroad Commission of Texas) (served Feb. 17, 1998), the 

Board chided the Railroad Commission of Texas, wh'ch './as promoting actions similar 

to those now proposed by KCS/Tex Mex, for "claim[ing], without specific proof, that 

UP/SP's service problems were caused by a lack of competition" and for v:sserting 

"without support" that UP's service problems result from increased concentration effected 

by the UP/SP merger Slip op 4 & n.7. The Board further stated (slip op. 6): 



tT]he evidence does not lead to the conclusion that approval of the merger was 
the cause of the service emergency * * *. 

Eariier, the Board In UP/SP Decision No. 77 (served Jan. 7, 1998) stated that "in 

Decision No. 44 [the Board] imposed a coherent set of conditions that seems to be 

working well to date in preserving compatition." Slip on. 7 (emphasis added). And, 

in the more detailed Oversight Decision No. 10 (served Oct. 27, 1997), slip op. 2, the 

Board stated: 

[T]he evidence submitted does not indicate any reduction in competition in the 
markets that UP services, which is the focus of the oversight condition Imposed 
by the Board in its approval of the merger. Rather, the record reflects that 
[service] disruptions have been caused by a variety of factors. Including UP's 
efforts *o rehabilitate the deteriorating SP system and establish facilities that will 
ultimately benefit shippers with improved service, and by other system integration 
efforts that have not proceeded as they should have. 

The Board has not foreclosed the possibility that someone might yet prove 

competitive hanm stemming from the merger, but the Board has made it clear that it will 

require proof, not mere assertion, that UP's service problems reflect such competitive 

harm. No such proof is contained, or even promised, in the February 12 KCS/Tex Mex 

petition. Especially after these decisions, KCS/Tex Mex have failed to provide the 

Board with sufficient reason to take any steps, including adopting of a procedural 

schedule, toward initiation of a proceeding premised on an alleged diminution in 

competition. 

2. The Board has repeatedly concluded, based on detailed comments ana 

evidentiary submissions filed with it, that the merger has not adversely affected 

competition. Further, even if a diminution In competition had been proven (or stood a 

reasonable likelihood of being proven), there would be no reason to start a new 



proceeding premised on the overreachi-.g "solutions" KCS/Tex Mex propose. In large 

measure, those "solutions" are the same ones, first offered by the Railroad Commission 

of Texas, that the Board rejected — precisely because they constitute overreaching — 

in its February 17 decision. But they are flawed for other reasons as well. 

If the Board, and the Commission before it, have made anything clear, it is that 

the sole justification for imposing ,-emeciial conditions is to protect competition, not 

particular competitors. Decision No 44 at 145 n.176; Union Pacific Corp. ~ Control — 

Missouri-Kansas-Texas R.R.. 4 I.C.C.2d 409, 460 (1988), petition for review dismissed, 

883 F.2d 1079 (D.C. Cir. 1989), modified, 929 F.2d 742 (D.C. Cir. 1991); Burlington 

Northern. Inc. — Control and Merger — St. Louis-San Francisco Ry.. 360 I.C.C. 788, 

951, affd, 632 F 2d 392 (Sth Cir. 1980). Yet KCS/Tex Mex make it clear in practically 

the opening words of their petition that they seek conditions to protect their operations: 

"Tex Mex/KCS state that in order to for Tex Mex to be the effective provider of 

competitive rail service in the NAFTA corridor and to ensure Tex Mex's financial viability, 

Tex Mex/KCS must control, to the maximum extent possible, the management cf the rail 

facilities over whi:h they operate." Petition at 2 (emphasis added). KCS and Tex Mex 

seek protection for themselves, not for competition. 

Even if the harms KCS/Tex Mex propose to show were cognizable, the radical 

remedy they seek — divestiture specifically to KCS, to Tex Mex, or to both of UP's 

Houston-Beaumont line — would be flatly inconsistent with Board precedent favoring 



private agreements over governmental mandates.- Broad-scale restructuring of the rail 

system should be "left primarily to the Initiative of the private sector." UP/MP/WP at 564. 

Thus, even in the unlikely event that the Board reversed Its recent rulings and found this 

to be "an extreme case" warranting divestiture (Wisconsin Central Transportation Corp. 

— Continuance in Control — Fox Vallev & Western Ltd.. 9 I.C.C.2d 233, 248 (1992^), 

the proper course wo Jid be to order UP to divest the line to a carrier capable of 

providing sufficient competition using the divested assets, but not to order divestiture to 

a particular carrier.-

Finally, the suggested "remedy" would be wholly disproportionate to the harms 

KCS/Tex Mex propose to show. The drastic measure of forced, involuntary divestiture 

of UP's track between Houston and Beaumont Is hardly a measured remedy appropriate 

to preserve "essential services" on the 157-mlle line from Corpus Christi to Laredo that 

constitutes the entire trackage that Tex Mex owns. 

In the past, the Board went quite far in Decision N'c. 44 to protect Tex Mex's 

supposed "essential services."- When Tex Mex returned to the Board seeking still 

- KCS/Tex Mex propose various other "remedies" In addition to divestiture of the 
Houston-Beaumont line. Because It Is clear that Jivestlture or the Houston-Beaumont line 
is at the heart of KCS/Tex Mex's request, and that the remaining remedies are not 
proposed as "stand-alone" remedies, we do not comment separately on those proposals, 
except to note that BNSF's position conceming the Houston Belt and Tennlnal Railway has 
been stated In BNSF's filings in Finance Dccket Nos. 33461, 33462, 33463, and 33507. 

- Furthermore, were the Board to select a particular carrier. KCS/Tex Mex, with Its 
limited route system, would be a dubious choice. 

- As the Board Is aware, BNSF believes that the Board went too far, and is 
challenging the award of trackage rights to Te> Mex before the D.C. Circuit. Even If the 
Board's action in Decision No. 44 was correct, however, it provides no support for the vastly 
greater "relief KCS/T ex Me.̂  seeks here 



greater rights as a means to enhance its revenue and thereby further protect its 

"essential services," the Board firmly rejected its entreaties. See Decision No. 62 

(served Nov. 27, 1996). Having failed in its efforts to receive a relatively modest 

expansion of its rights (removal of the requirement that traffic handled on Tex Mex's 

merger-related trackage rights have a prior or subsequent movement on the Laredo-

Robstown-Corpus Christi line), Tex Mex now comes to the Board seeking a vastly more 

expansive and intrusive remedy. The concerns of disproportionality that motivated the 

Board in Decision No. 62 apply a fortiori here. 

For the foregoing reasons, BNSF urges the Boarr* deny the KCS/Tex Mex 

petition. There is no reason to reopen issues so recently decided by the Board in order 

to pursue remedies fundamentally inconsistent with Board a.td Commission precedent. 

At a minimum, the Board should decline to impose a procedural schedule (or to 

require any responsive filings at all) unless and until the Board preliminarily reviews the 

evidentiary submission that KCS/Tex Mex propose to make in late March, and 

determines that it states a minimally plausible claim for relief. Given the inconsistency 

of the KCS/T ex Mex proposal with settled Board precedent, as well as the absence of 

proof that UP's service problems constitute cognizable competitive harm resulting from 

the UP/SP merger, the Board should not allow KCS/Tex Mex to force the Board and 

parties to expend resc :s debating a request for relief that cannot possibly succeed. 
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