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BOB STALLMAN e
Sen Saba

P.O. Box 2689 * Waco, Texas 76702-2689 * 254-772-3030

December 2. 1998

Chairman Linda Morgan ENTERE

Surface Transportation Board
1925 K Street N.W. , Room 711 DEC -3 1998
Washington DC 20423

D
Office of the Secretary

SJ}?);P

P b‘l’l.c':\gz:otd
<1 B Finance Docket 327607 o

Dear Madam Chairman:

The Texas Farm Bureau respectfully requests the opportunity to present oral testimony in the
hearing scheduled for December 15, 1998, regarding the UP/SP Gulf Coasi Oversight
Proceeding. While not an official party in the case, the Texas fFarm Burcau a.d its members
have been directly affected by the merger and subsequent rail congestion. We are most interested
in any proposed action to alleviate the rail problems created throughout rural Texas by a lack of
rail cars and congestion in the Houston arca.

Y our approval of this request for appearance would be greatly appreciated.

Sincerely.

IS i

Bob Stallman
President
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Manag,
Union Pacific Corporation, Union Pacific Railroad Compa (‘\W sig "
and Missouri Pacific Railroad Company
— Control and Merger -

Southern Pacific Rail Corporation, Southern Pacific Transportation Company,
St. Louis Southwestern Railway Company, SPCSL Corp., and

The Denver and Rio Grande Western Railroad Company

Houston/Gulf Coast Oversight

NOTICE BY
THE DOW CHEMICAL COMPANY
OF INTENT TO PARTICIPATE
IN ORAL ARGUMENT

Pursuant to Decision No. 7 in this proceeding, served November 23, 1998, The
Dow Chemical Company ("Dow") hereby notifies the Board of its intention to participate
in the oral argument of this proceeding, which is scheduled for December 15, 1998. Dow
understands that, as a party having requested affirmative relief, it will be alloted five
minutes of time for argument. In addition, Dow will file a summary of its argument,

pursuant to Decision No. 7, by 2:00 p.m. on December 11, 1998.
Res fully submitted,

Tt

Nicholas J. DiMichael

Jeffrey O. Morcno

Donelan, Cleary, Wood & Maser, P.C.
1100 New York Avenue, NW, Suite 750
Washington, DC 20005-3934

Tel. (202) 371-9500
j.moreno@dcwm.com

Attorneys for The Dow Chemical Company

Dated and Due: December 2, 1998




CERTIFICATE OF SERVICE

I hereby certify that I have on this second day of December, 1998, served one copy
of NOTICE BY THE DOW CHEMICAL COMPANY OF INTENT TO PARTICIPATE IN ORAL

ARGUMENT by regular U.S. mail, postage prepaid, upon each of the parties of record, in

accordance with the Board’s rules of practice.

e g R

Susan B. Urban
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UNION PACIFIC CORPORATION, ET AL.
- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, ET AL.

[HOUSTON/GULF COAST OVERSIGHT]

NOTICE BY
E. 1. DU PONT DE NEMOURS AND COMPANY
OF INTENT TO PARTICIPATE
IN ORAL ARGUMENT

Pursuant to Decision No. 7 in this proceeding, which was served November
23, 1998, E.1. du Pont de Nemours and Company hereby notifies the Board
of its intention to participate in the oral argument in this proceeding on December
15, 1998.

Respectfully submittea,

-

Fredert@'L.

Deoiselan, Cleary, Wood & Maser, P.C.
1100 New York Avenue, NW, Suite 750
Washington, DC 20005-3934

Tel. (202) 371-9500

Fax (202) 371-0900

e-mail: r.wood@dcwm.com

Attorney for E. I. du Pont de Nemours and
Company

Due and Dated: December 2, 1998




il R

CERTIFICATE OF SERVICE

I hereby certify that I have this 2d day of December, 1998, sgw@_@wf
%/

class hail,in
RECEIEp

the foregoing notice on all known parties of record by fl{)ﬁ?
/0

accordance with the Rules of Practice.
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REA, CROSS & AUCHINCLOSS
SvuiTE 570
1707 L. STREET, N.W.
THOMAS M. AUCHINCLOSS, JR. WasHINGTON, D. C. 20036
Lxo C. FRaNEY (202) 785-3700
JoHN D. HEFFNER DoxNALD E. Cross (1923-1986)
KxiTe G. O'BRIEN FACSIMILE: (202) 659-4934

ERYCE RrEA, JR
BRIAN L. TRO1IANO
ROBERT A. WIMBISH

(‘}' Lk_/ ') % LAw OFFiCES
3

December 2, 1998

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
1925 "K" Street, N.W.
Washington, D.C. 20423-0001

RE: STB Finance Docket No. 32760 (Sub-No. 26), Union

Pacific Corp., et al. -- Control and Merger --Southern
Pacific Corp., et al. [Houston/Gulf Coast Oversight]

STB Finance Docket No. 32760 (Sub-No. 29), The
i Jol ilw

regarding Houston/Gulf Coast Area

Dear Secretary Williams:

On behalf of the Brownsville & Rio Grande International
Railrcad ("BRGI"), I hereby give notice that BRGI, through its
undersigned counsel, intends to participate in the oral argument
the Board has scheduled for this proceeding for December 15,
1998.

BRGI understands that it may be allotted five minutes
of time to present its argument.

Counsel for BRGI certifies that copies of this notice
have been served upon all parties of record via first class mail.

Sincerely,

Relodr £ 3r b,

Robert 2. Wimbish

Counsel for Brownsville & Rio Grande
International Railroad
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ZUCKERT SCOUTT &- RASENBERGER, L.L.P

ATTORNEYS AT LAW

888 Seventeenth Street, NW, Washington, DC 20006-3309
Telephone [202] 298-8¢60 Fax [202] 342-0683

EBRN. .

December 2, 1998

BY HAND

Honorable Vernon A. Williams
Surface Transportation Board
Room 700

1925 K Street, N.W.
Washington, D.C. 20006

Re: Finance Docket No. 32760 (Sub-No. 26 et al.) Houston/Gulf Coast
Oversight

Dear Secretary Williams:

I am writing or. behalf of the Texas Mexican Railway Company “Tex Mex) 1n response to
Decision No. 7 regarding oral argument in this proceeding. Tex Mex is o.¢ of the parties
seeking affirmative relief ir. this proceeding as a sponsor of the Consensus Plan, and Decision
No. 7 has allocated 30 minutes to the Consensus Parties to present argument in support of the
Consenst s Plan. Decision No 7 also allocates 15 minutes to the Buriington Northern/Santa Fe
Railway C ompany (BNSF) to argue in favor of the affirmative relief BNSF is seeking, and it
allocates 5 minutes each to other parties that have sought conditions for themselves.

One of the conditions sought by BNSF — trackage rights hetween San Antonio and
Laredo -- would have extremely adverse effects on Tex Mex, as Tex Mex has shown in filings
opposing that relief. Tex Mex therefore requests the Board to give it five minutes of argument
time to respond to BNSF’s arqument. This requested time would be separate and apart from the
time allocated to the Consensus Parties. Inasmuch as the Board has given UP 30 minutes to
respond to requests for relief UP believes will adversely affect UP, Tex Mex submits that some
allocation of time for it to respond to BNSF is also warranted.

Respectfully submitted,

Richard A. Allen
Attorney for the Texas Mexican Railway
Company

cc: All parties of record

CORRESPONDENT OFFICES London, Paris and Brussels




STB__FD 32760 (Sub 26) 12-2-98 D 192470



MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20006-1882

ERIKA Z. JONES
Direct Dial (202) 778-0642
ejones@mayerbrown.com

)

- " 4 &.'.aﬁ

20 0% 1898 December 2, 1998
21700 26 1 ﬁ‘/_7f’
. v 2% lewwe
Hand Delivery

The Honorabie Vernon A. Williams i G T2¢ L/

Secretary " ¢ ¥ .
Surface Transportation Board & ~{—5»L‘(J,f
1925 K Street NW WG
Room 711

Washington, DC 20422-0001

« ot
ic Rocord
PU_ e

Re: Finance Docket No. 32760 (Sub-Nos. 2642)

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and twenty-five
(25) copies of the Notice of Intent to Participate in Or»l Argument. Also enclosed is a 3.5-inch
disk of such filing in WordPerfect 6.1 format.

I would appreciate it if you would date-stamp the enclosed extra copy of this filing and
return it to the messenger for our files.

Sincerely,

oo T Joves s

Erika Z. Jones

Enclosure

cc: Parties of Record
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,\:d
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CO
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

[Houston/Gulf Coast Oversight]

NOTICE OF INTENT TO PARTICIPATE IN ORAL ARGUMENT

Pursuant to Decision No. 7 in this proceeding, served November 23, 1998, The

Burlington Northern and Santa Fe Railway Company hereby gives notice of its intent

to participate in the oral argument scheduled for December 15, 1998.




Jeffrey R. Moreland
Richard E. Weicher
Michael E. Roper
Sidney L. Strickland, Jr.

The Burlington Northern

and Santa Fe Railway Company
3017 Lou Menk Drive

P.O. Box 961039

(817> 352-2353

and
1700 East Golf Road

Schaumburg, lllinois 60173
(847) 995-6887

Respectfully submitted,

&'Va Z‘ :QDT--.'S/alS

Erika Z. Jones

Adrian L. Steel, Jr.
Kathryn A. Kusske
Kelley O’'Brien Campbeli

mayer, Brown & Platt

2000 Pennsylvania Avenue, NW
Washington, DC 20006

(202) 463-2000

Attorneys for The Burlington Northern and Santa Fe Railway Company

December 2, 1998




CERTIFICATE OF SERVIC

| do hereby certify that a copy of the foregoing Notice of Intent to Participate
(BNSF-11) is being served, by first-class mail or hand-delivery, on all pa._es of

record in this proceeding.

0. 00
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’9¢8. s HOUSTON AND GULF COAST RAILROAD
9/(, 3203 AREBA
y

HOUSTON,TEXAS 77091

Office of the Secretary

Case Control Unit W
STB Finance Docket No. 32760(Sub No. 3¥)
Surface Transportation Board

1925 K Street, NW

Washington,D.C. 20423-0001

YW
Re: Finance Docket No.32760(Sub No..3T) Union Pacific Corporation,et,al.--- Control
and Merger--- Southern Pacific Corporation,et al. Houston/Gulf Coast Oversight

Dear Mr. Secretary:

In accordance with Decision No. 7,served November 23,1998 in this : /
proceeding,Houston and Gulf Coast Railroad (H&GC) hereby notifies the Board :nat it
intends to participate in the oral argument scheduled for December 15,1998. H&GC
understands that as a party having requested affirmative relief,it will be allotted 5 minutes
of time for argument.
Copies of this document will have been served upon all parties of record.

Sincerely,
Kenneth B. Cotton

Sy

HOUSTON AND GULF COAST RAILROAD




CERTIFICATE OF SERVICE

[ verify that to the best of my knowledge and belief that the facts presented herein are
true to the best of my knowledge and belief.

2 S

KENNETH B. COTTON
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SLOVER & LorFTUuUs
ATTORNEYS AT LAW o
WILLIAM L.SLOVER 1284 SEVENTEENTH STRELT, K. W. /,u":‘

C. MICHAEL LOFTUS ENTE"ED WASHINGTON, D. C. 20036

DONALD G. AVERY Office of the Secretary
JOHN H. LE SEUR
KELVIN J. DOWD

ROBERT D. ROSENBERG NOV 27 1998

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZI % P o g

. VO
ANDREW B. KOLESAR 111 'ubr’:nn:'cold ‘*~',.._,./ ““ WRITER'S E-MAIL:

PETER A. PFOHL
dga@sloverandloftus.com
November 25, 1998

BY HAND

Office of the Secretary

Case Control Unit

ATTN: STB Finance Docket No. 32760 (Sub-No.
Surface Transportation Board

1925 K Street, NW

Washington, DC 20423-0001

Re: STB Finance Docket No. 32760 (Sub-No. 26), Union Pacif-
ic Corporaticun et al.--Cont:iol and Merger--Southern
Pacific Corporation et al. [Houston/Gulf Coast er -

sight]
Dear Mr. Secretary:

In accordance with Decision No. 7, served November 23,
1998 in this proceeding, Central Power & Light Company ("CP&L")
hereby notifies the Board that it intends to participate in the
oral argument scheduled for December 15. CP&L understands that
as a party having requested affirmative relief, it will be
allotted 5 min ves of time for argument.

Copies of this document have been served upon all
parties of record, and also on Administrative Law Judge Grossman.

Thank you for your attention to this matter.

Sincexely,

-onald G. Avery
An Attorney for Central
Power & Light Company
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COVINGTON & BURLING
1201 PENNSYLVANIA AVENUE, N. W
P.O. BOX 7566
WASHINGTON, D.C. 20044-7566
(202) 662-6000

LECO VFIELD HOUSE

CUAZON STREET

v / LONDON WY BAS

FACSIMILE (202) 662-629! ¥ 4 A\ ENGLAND

\ NELEPHO? € 44-171-465-5655
WACSIMILE 44-171-495-3101

ARVID E. ROACH I

~
e November 24, 1998 /c/ L e
.WSV;AAN 44  VENUE DES ARTS

/j\ s gt s e % BAUSSEL'S 1C 40 BELGIUM
l/ L. SC 1l ~ 4 - '!c.';mo«r 37-2-549-5230
v >

FACS'MI L 372 -2-502-1598

DIRECT FACSIMILY
202 778-5388

BY HAND - X
4 (93 yC
Y { 7%

Hon. Vernon A. Williams
Secretary

Surface Transportatior. Board
Room 700 » <
1925 K Street, N.W. 3 L7 Z ? /
Washington, D.C. 20423-0001 /92 J;

Re:  Finance Docket No. 32760 (Sub-No. 26"), Union Pacific Corp. -- Control
& Merger -- Southern Pacific Rail Corp. -- Houston/Gulf Oversight

Dear Secretary Williams:

We have received the motion to strike and sur-rebuttal filed by the KCS/Tex Mex
on November 10, 1998 in response to UP's October 27, 1998 letter to the Board. This letter will
serve as our reply.

In its October 27 letter, UP noted that two items of evidence contained in the
rebuttal submitted in support of the "Consensus Plan" were not proper rebuttal testimony. UP
thus requested that if the Board considered those points, it als: consider UP's brief reply. in their
November 10 pleading, KCS/Tex Mex claim that the evidence to which UP responded was
proper rebuttal, and thus UP's response should be ignored. We strongly disagree. The new
evidence, including the further sur-rebuttal submitted with the November 10 filing, should be
stricken, or at the very least the Board should also consider UP's reply.

I

KCS/Tex Mex say tha. evidence offered by Messrs. Grimm and Plaistow in the
form of a study purporting to calculate UP anci BNSF shares of "2-to-1" traffic in the Houston
BEA was permissible rebuttal becuse UP witmesses pointed out in their iestimony that KCS/Tex
Mex had 1mpropuh treated as a hc\.‘o enous lurap the traffic involved in their studies of the
Houston "market." See, e.g.. Barber v. ', pp. 27-25; Peterson V.S., pp. 19-22. This new study
cannot be considered permissible retuttal. KC/Tex Mex could have and should have presented
in their of - ing evidenc:: aiy ctudy taking account of the differing competitive circumstances

" Including related sub-dockets.




COVINGTON & BURLING

Hon. Vernon A. Williams
November 24, 1998
Page 2

affecting Houston-area traffic. Their failure to do so constituted a severe flaw in their case, as
UP's witnesses pointed out. The fact that UP witnesses pointed out this fundamental flaw cannot
transform KCS/Tex Mex's new study into "rebuttal." KCS/Tex Mex's position -- that a party is
entitled to fill, through purported "rebuttal,”" basic gaps in its affirmative case if its opponent
points out those gaps -- makes a mockery of the rules regarding proper rebuttal testimony, and
would encourage improper strategic behavior.

Moreover, the new Grimmy,Plaistow study cannot be considered permissible
rebuttal because it did not in fact respond to the criticisms raised by UP's witnesses in their
testimony. The original ‘Grimm/Plaistow "studies" involved a misguided effort to compare pre-
and post-merger shares of traffic that BNSF moved from the Houston area to various regions of
the country. UP criticized those studies because it is misleading to lump together in a single so-
called "market" categories of traffic having radically different competitive characteristics ("1-to-
1." "2-to-1," and "3-t0-2"). The new Grimm/Plaistow testimony did not counter this point; it
simply offered a belated (and fundamentally flawed) study of "2-to-1" shipments alone.

The present situation is thus far different from the case that KCS/Tex Mex rely on
to argue that the new Grimm/Plaistow study is proper rebuttal. In that case, in the main UP/SP
merger proceeding, the Board rejected KCS' motion to strike various portions of UP's rebuttal

testimony because UP was able to demonstrate that the testimony at issue responded to specific
claims that could not have been anticipated and that other parties had raised in their testimony.
See Decision No. 37, served May 22, 1996. Here, as explained above, the new study does not
respond to any evidence -- UP did not offer a study of Houston "2-to-1" traffic in isolation -- and
KCS/Tex Mex should and could have performed this type of analysis as part of their affirmative

Case.

In their November 10 pleading, the Consensus Parties not only attempt to justify
the new Grimm/Plaistow study as proper rebuttal, but they also attempt to answer the criticisms
contained in UP's October 27 letter by correcting their study and presenting yet another new
study. Again, UP believes all of this should be stricken, but offers a few short points in response
sheuld the Board elects to consider this sti!l further study. These points are verified by Richard
B. Peterson, UP's Senior Director-Interline Marketing and the individual at UP who is principally
responsbile for the identification of "2-to-1" traffic.

1. KCS/Tex Mex have no answer at all to UP's most basic criticism of the
Grimm/Plaistow purported Houston "2-to-1" study: the evidence demonstrates that there has
been vigorous competition between UP and BNSF for "2-to-1" traffic, and that all of the major
"2-to-1" saippers in the Houston area have benefitted from new competition, though they have
elected, after vigorous UP-BNSF competition, to leave most of their traffic with UP. See UP/SP-
345. Confidential Appendix C. No "2-to-1" shipper has come forward in this proceeding to
claim that there is not effective competition, and many have said there is.
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Hon. Vernon A. Williams
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Page 3

2. KCS/Tex Mex respond to UP's criticism that their data included not only
shippers thi t ar: not "2-to-1" shippers but also shippers that do not even have facilities at the
locations des« ‘1bed by explaining that they constructed their list of "2-t0-1" shippers using data
that UP placed in its merger depository in late 1995. KCS/Tex Mex appaiently used computer
files relating to very early UP efforts to identify "2-to-1" shippers as part of the traffic diversion
study for the merger application. However, those data were highly prelinminary and inexact,
given time and information constraints, as Mr. Peterson explained when ke was deposed by
KCS, Tex Mex and others during the merger proceeding concerning the ongoing process of
arriving at a precise listing of "2-to-1" “acilities. KCS/Tex Mex state hat they have now
corrected the new Grim:in/Plaistow study to account for UP's criticisms, but we did not attempt to
provide an exhaustive list of shippers that were improperly included or excluded, and thus efforts
10 correct the study based on the information provided in our October 27 letter were unsuccessful
(as we note further below).! KCS/Tex Mex also try to avoid the systemic flaws in the
Grimm/Plaistow study by arguing (p. 8) that UP should be "estopped" from saying that shippers
appearing in UP's early, unrefined data are not "2-to-1" shippers. This is a truly bizarre
proposition, because many of the facilities simply do not exist at all and the facility list used by
Griim and Plaistow bears no resemblance to the list that is actually governing, in the real world,
BNSF's access to "2-to-1" traffic.?

; KCS/Tex Mex also attempt to respond to our criticism that the study was not

representative by expanding their study to include the entire Western United States. This newer
study, like the earlier version. pervasively misidentifies "2-to-1" shippers. It includes shippers
that UP .dentified in its October 27 letter as non-existent, and it also includes an uiiexplained
further addition of 1.2 million tons to UP's LCRA volumes, see Exhibit E, Terminating Traffic,
p. 4. none of which should have been in the study in the first place. (The LCRA traffic accounts
for nearly 25% ot the UP terminated traffic in the new, purported Western U.S. study). In
addition, the new study incorrectly includes traffic originating and terminating at Laredo,
Shreveport, Sparks, Reno, Texarkana and West Lake Charles, despite the fact that there are no
"2-to-1" facilities at those locations. The study aiso includes thousands of cars of intermodal and
auto traffic that is not "2-to-1." Finally, the expanded study -- a further attemp’ to bootstrap new
and untested evidence into this proceeding long after the record has closed -- ignores the overail
traffic data that show that, by BNSF's own calculations of the available market for its trackage
rights, BNSF's share is approaching 50%.

. KCS/Tex Mex's misunderstanding of the data they are using provides an excellent
example of why this type of study is not appropriate rebuttal -- it would allow presentation of
new "evidence" without allowing other parties the opportunity to point out its fundamental flaws.
The basic problem appears to be that KCS/Tex Mex have gathered data by first identifying "2-to-
1" points and then including all traffic of shippers that moved traffic to and from those points.
This process creates two types of errors. First, not all facilities at "2-to-1" points are "2-to-1"
facilities -- it depends on whether they had access to both UP and SP prior to the merger.
Second. the party listed as the consignee in connection with a particular origination or




COVINGTON & BURLING

Hon. Vernon A. Williams
November 24, 1998
Page 4

3. KCS/Tex Mex respond tc UP's observation that none of the "2-to-1" shippers
identified in the Grimm/Plaistow study filed a statement supporting the Consensus Plan by
arguing that they have received shipper support from some of the shippers listed in the study.
But the shippers to which they refer -- Solvay and Lyondell-Citgo Refining -- are not shippers
with "2-to-1" tacilities at the locations listed, and never should have been on the list in the first
place.

IL.

KCS/Tex Mex claim that the data submitted by SPI's Larry Thomas regarding
transit times were permissible rebuttal because they were "essentially the same" data that Mr.
Thomas had previously submitted, but then explain two ways in which the data were different --
the more iniportant of which is that Mr. Thomas added four months of new data in order to make
the new claim that UP's service remains far below pre-merger levels (KCS Sur-Rebuttal, p. 13).
As we explained in our October 27 letter, those data are so flawed as to be meaningless. Even
after UP pointed out these flaws, however, KCS/Tex Mex continue in their sur-rebuttal to
misrepresent the facts surrounding the data. We simply ask that if the Board considers these
matters, it alsc consider the following facts:

UP invited the Board to view KCS/Tex Mex's use of charts purportedly
comparing UP's pre-merger and post-merger performance on plastics shipments as a test
of KCS/Tex Mex's credibility and commitment to honest dealing with the Board. Letter dated
October 27, 1998 from A. Roach to V. Williams. KCS/Tex Mex's sur-rebuttal shos that they
have failed that test.

KCS/Tex Mex now admit that the charts, prepared by SPI on the basis of data
from fewer than a half dozen shippers, measure transit times for a traffic mix that very
significantly changed at least three times during the comparison period. From one period to the
next, the origins changed, the routings changed, and the number of shippers expanded. This is
like complaining that "Jnited Airlines' service from its Chicago hub deteriorated because Uniwed's
average flight time increased as it added flights to international designations such as Paris and
Hong Kong. Statistically, this is a meaningless exercise. KCS/Tex Mex presented these charts
to the Board, to qumerous Congressional offices, and to state and local officials without
disclosing any ci the inconsistencies and defects that render the charts worthless. Undaunted,
KCS/Tex Mex continue to ask the Board to rely cn them.

All factual statements below are verified by Douglas J. Glass, UP's Assistant Vice
President/Business Director, who communicated with SPI for the last year.

termination is not aiways the party with the facility at that point, and including all of that
consignee's traffic compounds the error.
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The SPI charts purport to compare UP's pre-merger service with its post-merger

service. In fact, they are useless for that purpose. KCS/Tex Mex concede that they filed SPI
charts containing at least the following flaws. We suspect there are others, but UP does not have
underlying workpapers that would allow us to identify the additional errors.

KCS/Tex Mex admit that the mix of shipments and routes measured for the pre-
merger periods of 1995 and 1996 differ from the mix of shipments and routes
measured for the post-merger periods of 1997 and 1998. KCS/Tex Mex admit
that the five shippers who provided datz ‘o SPI have differing abilities to provide
historical information and thus that "participation for 1995 and 1996 is less
extensive than for 1997 and 1998." (P. '5.) In fact, the data for 1995 pertain to
shipraents by only two shippers; the 19¢6 data are for four shippers; the 1997 data
are for five shippers; and KCS/Tex Me'« now admit that additional shipments and
routes were added at the end of 1997. (P. 15.) As a result, the SPI charts compare
a small set of shipments in 1995 with a larger set of shipments from different
origins to different destinations in 1996 with a still larger set of shipments from
different origins to different destinations in 1997 and still a larger set of shipments
in 1998.

KCS/Tex Mex also acknowledge that the SPI charts include shipments from
points not on the Texas Gulf Coast, a fact they did not voluntarily disclose to the
Board or other public officials when they presented thesc charts. They include,
for example, shipments from an Iowa origin that represents 7% of the total
production capacity reflected in the data. (P. 15.) Signiticantly, KCS/Tex Mex
also acknowledge that these lowa shipments were not included in the SPI data for
pre-merger years, but were added only after December 1997, again skewing the
data unpredictably. (Id.) KCS/Tex Mex argue that it is reasonable to look at
shipments that originate outside the Gulf Coast area, but it certainly is not
reasonable to (a) include those shipments only in the post-merger half of the
comparison, or (b) claim that the resulting charts reflect the quality of UP service
in Texas.

KCS/Tex Mex acknow!zdge that they presented to the Board charts labelled "UP
Only" even though the transit times are not "UP only" data. The transit times are
origin-to-destination transit times over all railrcads for whatever traffic mix was
being measured at a particular moment. In other words, delays coulc have
occurred anywhere in the United States on any railroad. KCS/Tex Mex counsel,
on the basis of no data or other information, assert that all delays must have
occurred on UP and that delays on "on the lines of other carriers . . . were of short
duration." (Id. at 17.) The Board has no reason to believe this self-serving
assertion, which ignores events such as a major hurricane that wiped out CSX
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operations east of New Orieans and chronic service problems on CSX in the
Southeast this year.’

KCS/Tex Mex essentialiy claim that UP forced KCS/Tex Mex to publish these
charts by refusing to provide better data. In itself, this is an admission that the charts are inferior.
The notion that UP made KCS/Tex Mex give illegitimate comparisons to the Board, Congress
and other officials needs no response.

The assertion that UP "declined" to provide transit time information from UP's
data files is simply false. When SPI and UP began meeting in December 1997, SPI said it
wanted to guther complete transit times from origin to destination and back regardless of carrier.
UP did not then compile origin-to-destination tiansit time data that included transit times on
connecting carriers. A few SPI members did. Moreover, some SPI members indicated that they
would feel more comfortable relying on shipper data. The official notes of the first UP-SPI
meeting, prepared and distributed by SPI executive director (and KCS/Tex Mex witness)
Maureen Healey, state that the parties "agreed" that SPI members were to compile the transit
time information, not UP. Had SPI members wanted to use UP's more limited "UP only" data,
they already had it. UP was then providing, and continues to provide, on-line transit data to
many “PI members showing UP service on all their major saipping corridors. SPI chose not to
use UF data.

KCS/Tex Mex also claim that UP failed to point out to SPI the defects in the SPI
data. (P. 14.) This is highly misleading. SPI members repeatedly told UP that they were
gathering data only to show "directional trends" for all railroads. UP repeatedly stressed that the
SPI data could not be used to measure "UP only" performance. SPI members told UP "not to
worry" about such misuse of the data. KCS/Tex Mex then reneged on that assurance.

Once UP learned that SPI's charts were being circulated publicly, and that
KCS/Tex Mex were using them improperly for the purpose of describing UP on-line
performance, it objected strongly. It particularly objected to SPI's labelling of the charis as “n»
Only" when the transit times included service over all connecting lines throughout the United
States.

Undeterred by the fazt that the SPI charts are unreliable, misleading and
mislabelled, KCS/Tex Mex nevertheless urge the Board to use them. KCS/Tex Mex baldly
assert. based on the charts, that | ™ "service levels today are grossly inferior compared to pre-
merger levels." (P. 17.) Particularly as applied to chemical shipments from the Texas Gulf
Cr ast. this is a false and irresponsible statement. While UP reports incidents beyond contro! that

We cannot make sense of the 1995 transit times in the SPI charts The average transit
time was as low as only 6 days, well below any average that could include transit times over
connecting carriers to the Northeast and Southeast.
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affect service for these shipments, such as recent Texas floods that affected shipments to
California and continuing congestion on CSX via New Orleans, UP's service for Texas chemical
shippers has otherwise been reliable, consistent, and equal to or better than pre-merger service.
For example, UP service for Dow Chemical and Exxon is demonstrably better today than before
the merger.

Sincerely,

o

Arvid E. Roach 11

cc: All Parties of Record




STATE OF NEBRASKA
COUNTY OF DOUGLAS

I, Richard B. Peterson, Senior Direstor-Interline
Marketing of Union Pacific Railroad Company, sztate that the
factual information contained in Part I of the foregoing
document was compiled by me or individuals under my
supervision, that I know its contents, aad that to the best of
my knowledge and belief those contents are true as stated.

/21911., 4 {el .fgutiloqy—-

r a GENERAL NOTARY-State of Nebraska RICHARD B. PETERSON

DORIS J. VAN BIBBER
My Comm. Exp. Kav. 30, 2000

Subscribed and sworn to before me

this dYth day of November, 1998

Notary Pélic




STATE OF NEBRASKA

)
) ss.
)

COUNTY OF DOUGLAS

Douglas J. Glass, being first duly swom, deposes and says that he is
Assistant Vice President /Business Director in the Marketing & Sales Department of Union
Pacific Railroad in Omaha, Nebraska, and that he has rzad Part 2 of the foregoing
document, knows the facts asserted therein, and that the same are true as stated.

Subscribed and sworn to before me this /§¢A day of November, 1998.

GENERAL NOTARY-State of Nebrasha
DORLS 4. VAN BIBBER
My Conm. Exp. Mew. 30, 2000

My Commission Expires:

e do 200
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MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20006-1882

ERIKA Z. JONES
DIRECT DIAL (202) 778-0642
ejones@mayerbrown.com

November 20, 1998

VIA HAND DELIVERY

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Room 711

1925 K Street, N.W.

Washington, D.C. 20423-0001
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By
Re: Finance Docket No. 32760 (Sub-No. 26, 30 and 32)

Dear Secretary Williams:

Attached please find copies o. the follo-ving additional siatements in support of various
conditions sought by The Burlington Northern and Santa Fe Railway Company in its Application
For Additional Remedial Conditions in the Houston/Gulf Coast area in this proceeding:

ACM, Inc.

Corn Products Intvmational
HMM (Hyundzi Intermodal, Inc.)
Farmrail System, Inc.

Ferrocarril Mexicano
International Paper Company
Kimberly-Clark Corporation
Louisiana & Delta Railroad, Inc.
Minnesota Comn Processors, Inc.
The Rice Company

Wiﬂf,‘%
Nov 20 9%
el Herd

CHICAGO BERLIN CHARLOTTE COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTOM
INDEPENDENT MEXICO CITY CORRESPONDENT: JAUREGUI, NAVARRETE, NADER Y ROJAS
INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES & LEE
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Criginals of these statements are already on file with the Board in the above-referenced
proceeding.

Sincerely,

boide 7 Proa

Va
Erika Z.@oncs

Attachments

cc: All Parties of Record (with attachments)




ACM, INC.
281 B MOORE LANE
COLLIERVILLE, TN 38017

October 16, 1998

Honorable Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423

RE: Finance Docket No. 32760 (Sub-No-. 26 and 28)

My name is Caroln Bledsoe, I am the Traffic Manager of ACM, Inc. Our comp:%#loamd
in Memphis, Teanessee and is in the business of cotton merchandising. We ship cotton frot ﬁn UsS.
to various destinations in Mexico. The routing that we use is determined by the railroad that serves
each individual warehouse that the cotton is loaded frem. : ;

1 am filing this Verified Statement ia support of The Burlington Northern and Santa FeiRpilway’s
("BNSF") request thar the B.ard grant perranent trackage rights on the UP’s San Antonio - aredo line.
I believe that this request will benefit our compa y and other shippers and will result ini service
improvements and create meaningful competition for rail shippers to the Laredo Gateway.

I believe that BNSF's request for wackage rights over the San Antonio - Laredo arg gesignea
to ensure that competition at this critical Mexican gateway does not continue to be adversely il
by UP’s scuth Texas vongestion and service problems specifically on the UP’s Algoa to Corgus Christi
route.

Granting BNSF trackage rights to the Laredo Gateway through San Austonio will: §
BNSF to bypass the TexMex, with whom BNSF has besn unable to conclude a competitive,ildng term
commercial arrangement. We are also concerned tuat the unexpected lack of competitjon in the
privatized Mexican rail system is preventing shippers from receiving a fully competitive service at the
Laredo Gateway.

Antonio - Laredo lite. This would benefit our company and other shippers, and would resultin service

For 2! of these reasons, the Board should grant BNSF’s request for trackage rights ovq:hc San
improvements to th: Laredo Gateway, as well as provide a competitive alternative for shippers. -

I certify under penalty of perjury that the foregoing is true and correct. Executed this 16th day
of October, 1998.

Singerely

Bhdye_

Casolyn Bledsoe.
ACM, Inc.




INTERNATIONAL

November 2, 1998

Honorable Vernon A. Williams
Secretary

Surface Transpornation Boaid
1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Finance Dccket No. 32760, Sub 26 & 26

Dear Mr. Williams:

My name is Thomas Waskiewicz, and | am the Director of North American Logistics for Comn
Products Intemnational. Our company is a multinational organization, operating plants in
Canada, the United States and Mexico, as well as, subsidiary and affiliate locations through out
the world. Our Corporate Headquarters is located in Argo, lilinois and our business is the
manufacture of com derived products for the Beverage, Food, Pharmaceutical and Paper
industries. In support of the above rferenced docket, Com Products is an active participant
and supporter of NAFTA and crrentiy ships product between all three NAFTA countries. As a
supporter of the UP/SP merger, Corn Products continues to seek and support issues to
increase competition and improve service. We currently ship direct rail and intermogal
shipments via the Laredo Gateway and have experience delays as a consequence of
congestion along the UP route.

| am filing this Varified Statement in support of The Burtington Northem and Santa Fe Railway's
(BNSF) request that the Board grant permanent trackage rights on the UP’s San Antonio -
Laredo Line. | t 2lieve that this request will benefit our company and other shippers and will
result in service improvements and create meaningful competition for rail shippers to the Laredo
Gateway.

| beiieve that the BNSF's request for trackage rights over the San Antonio - Laredo line are
designed to insure that compaetition at this critical Mexican gateway does not continue to be
adversely impacted by UP's south Texas congestion and service problems specifically on the
UP’s Algu~ 2 Corpus Christi route.

Granting BNSF Trackage Rights 1o the Laredo Gateway through San Antonio will also allow
BNSF to bypass the TEXMex, with whom BNSF has been unable tc conclude a competitive,
long term commercial arrangement. We are also concerned that the unexpected lack of
competition in the privatized Mexican rail system is preventing shippers from receiving a fully
competitive service at the Laredo Gateway




For all of these reasons, the Board should grant BNSF's request for trackage rights over the
San Antonio - Laredo line. This would benefit Com Products gnd other shippers. muqng in
service improvements 1o the Laredo Gateway, as well as provide a competitive altemative for
all shippers.

| certify under penaity of perjury that this statement is true and correct. Executed this 2nd day of
November, 1998.

Since yours,

J mw

Thomas Waskiewicz
Director of North Amer. Logistics

cc: Mr. Delane D. Finke
Burlington Northem Santa Fe
1700 East Goif Road
4th Floor
Schaumburyg, lllincis 60173
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October 14, 1998

Honorabic Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W.

Washingron, D.C. 20423-0001

Rs: Finan :¢ Docket. No. 32760 (Sub-Nos. 26 and 28)

Dcar Scerctary Williars:

My name i9 Kee Soo Pahk. 1 am the president of Hyundai Intermodal, Inc.. Qur company is
located in Gardena, Ca. and is in the business of rail intermodal transportation service in the U.S,,
and supports the inland wansportation nceds of Hyundai Merchant Marine Co., Ltd. with over
305,000 ocsan containers of inbound and outbound shipments in North America.

[ am Gling this statcment in support of The Burlington Northern and Santa Fe Railway's ("BNSF")
request that the Board grant trackage rights on additional UP lines in the Houston terminal area for
BNSF to operate over any available clear routes through the terminal. We believe that this request
will “enefit our campany and other shippers and will result in service improvements and needed
dispatching flexibility in the (ouston terminal.

Specially, this request would permit BNSF to operale over any available clear routes through the
terminal as determined and managed by the Spring Consolidated Dispatching Center, and not just
over the former MB&T East and West Belts. The result would be to reduce congestion caused by
BNSF trains staged in the Houston terminal waiting for track time to usc the main trackage rights
lines they currently share through the terminal and an the former HB&T East and Weat Belt lines.

This request would create an imporant safety valve for dispatchers to permit BNSF trains 10
wraverse clear routcs in the Houston terminal. It is a reasonable measure fo avoid congestion and
should pose no harm to UP s it does not give any competitive advantage to BNSF's operations in

the Houston terminal. .

The request thus stands to benefit all rail carricrs operating in the Houston terminal area and the
shipping public. It is in everyone's best interest lo achieve better service for slippers and 10 reduce
(he congestion in the Houston terminal area. Accordingly, the Board should grant BNSF's request.

[ certify under penalry of perjury that the foregoing is true and correct. Executed this 14th day of
October. 1998.

Sincerely,

Kze Sco Pahk
President

/- HYUNDAI INTERMODAL, INC.




Farmrail AN\

Farmrail System, Inc., Post Office Box 1750, Clinton, OK 73601 580-323-1234

October 16, 1998

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

United States Department of Transportation
1925 K Street, N.W.

Washington, D. C. 20423-0001

Re: Finance Docket 110. 32760 (Sub-Nos. 26 and 28)

Dear Mr. Williams:

My name is George C. Betke, Jr. 1 am Chief Executive Officer of Farmrail System,
Inc. and of its two common-carrier railroad subsidiaries, Farmrail Corporation and Grainbelt
Corporation. They operate 354 miles of contiguous light-deusity trackage, referred to as
“Western Oklahoma’s Regional Railroad,” from headquarters in Cliuton, Oklahoma. At least
£"% of the traffic base normally is hard red winter wheat, the preferred variety for export,
which moves for the most part to Houston and Galveston.

This statement is filed in support of The Burlington Northern and Santa Fe Railway
Company’s request for trackage rights over certain lines of Union Pacific Railroad Company
affecting traffic flows in and through the terminal area of Houston, Texas. The objective is to
alleviate ongoing congestion by allowing the use of any available clear route to relieve back-
ups whic ) restrict access to the Houston Public Elevator and cause delays in reaching other
Gulf Coast ports and international gateways. Transit times now are extended and irregular,
and equipment utilization suffers accordingly.

The domestic railroad industry operates an interconnected system comprised of a few
mega-carriers and about 550 small feeder lines that are attempting to coordinate management
of a customer-driven service business. Those of us operating branch lines on the fringe of that
system coopete with truckers providing highly predictable one- or two-day delivery to most
destinztions. In comparison, we can offer only ‘best-efforts” transportation with a result that
is totally dependent on the } ~formance of a connecting trunk-line railroad. Current best
efforts on agricultural and general merchandise traffic simply are not good enough to satisfy
customer needs.

Every short line I know has substantial excess capacity - r00ui to grow its business.
That growth opportunity, particularly in truck-competitive freight, ic constrained by trunk-lne
congestion _.i key termiral areas such as Houston that cascades throughout the nationzl




The Honorable Vernon A. Williams
October 16, 1998
Page 2

network. Its adverse impact on the velocity of movement is devastating to an industry that is
both intensely competitive and capital-intensive. Those bottlenecks must be relieved.

Though some observers attribute ongoing congestion in Houston to poor planning of
Class I railroad mergers, I believe the problem is likely to persist as the railroads regain market
share in a growing domestic economy and as additional international commerce is directed
through the Gulf ports as a result of the North American Free Trade Agreement. This view
calls for more than a stop-gap solution to a crisis situation that has not been corrected in nearly
two years. The “fix” should not merely deal with current traffic volumes, but anticipate future
demand as well

Coordination of dispatching at the Spring Center was a positive step, and logical
sequels are expansion of neutral dispatching territory and joint use of scarce trackage. Since
BNSF’s requests afford it no access to additional cusi>mers, I would hope that traditional
“turf” issues can be overridden in the interest of improving == over-all competitiveness of our

industry
I certify under penalty of perjury that the foregoing is true and correct. Executed this

16th day of October, 1998.
: <, i
C. Betke, Jr.

and Chief Executive Officer
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October 16, 1998
DJ-699/98

Mr. Vernon Williams
Secretary

Surface Transportatior: Board
1925 K. Street, NW
Washington, DC 20423

Re. STR Finance Docket No. 32760 (Sub-Nos. 26, 30 and 32)

Dear Secretary Williams:

| am writing this letter to supplement the September 14, 1998 verified statement
executed by Javier Tello Sandoval on behalf of Ferrocarril Mexicano, S.A. de C.V. (known
as “FERROMEX") which was contained in Volume IV of UP’s Opposition to Condition
applications, filed with the Board on September 18, 1998.

In the September 14, 1998 statement, we indicated that FERROMEX opposed
BNSF's request for overhead trackage rights over UP’s line between San Antonio and
Lareco. Although FERROMEX maintains that view, we would like to clarify that
FERROMEX fully supports BNSF's request for permanent bidirectional overhead trackage
rights on UP's Caldwell-Flatonia-San Antonio line for trains destined to Eagle Pass Tx. We
belic ve that this request will benefit our company and as well as shippers and will result in
service improvements and needed operational flexibility particulariy for traffic using the
Eagle Pass gateway.

EINSF's trackage rights on UP’s Caldwell-Flatonia-San Antonio line were granted
by UP in July, 1997 to permit BNSF to bypass its more congested permanent trackage
rights route via Temple-Smithville-San Antonio. We understand that these rights, however,
are temporary and cancelable on short notice. In its September 18 filing, UP indicated to
the board that it intends BNSF to return to its permanent trackage rights route at some
time in the future and commence directional operations on the Caldwell to Flatonia route,

The board must understand the importance of these bidirectional rights to our
company and to shippers. These rights have allowed BNSF to use the route that is least
congested and most able to handle traffic, and thus have enhanced the consistency in
scheduled operations and service provided by BNSF for traffic interchanged with
FERROMEX at the Eagle Pass gateway. Indeed, this routing was available to SP pre-
merger since it was formerly a SP route, and BNSF's request v-ould simply permit BNSF to
replicate the competitive options offered to shippers by the foriner SP.

For all of these reasons, the Board should grant BNSF's request to maintain these
bidirectional overhead trackage rights on a long-term basis. The granting of BNSF's
request woula ensure appropriate operational flexibility to permit BNSF to provide
shippers with a long-term competitive, consistent and reliable service to the Eagle Pass
gateway.

Bosque de Ciruelos No. 99, Col. Bosques de las Lomas, 11700 México, D.F.
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Concerning the request of BNSF to make permanent its temporary rights between
Caldwell and Placedo, via Flatonia, being this a shorter route to the Tex Mex interchange
at Robstown, and the Brownsville gateway to Mexico, FERROMEX opposes the granting
of permanent trackage rights in this route for traffic destined to Mexico. We believe this

could make less competitive the Eagle Pass gateway to Mexico.

| certify under penalty of perjury that the foregoing is ‘rue and correct. Executed
this day of October 16,19S8.

Sincerely,

—

'?

~

LORE REYE§ RETANA
By FE ARRIL MEXICANO, S.A.DEC.V.

Bosqud de Ciruelos No. 99, Col. Bosques de las Lomas, 11700 México, D.F.
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November 14, 1998 INTERNATIONAL PLACE |
6400 POPLAR AVENUE
MEMPHIS TN 38197

Hon. Vernon A. Williams
PHONE 90! 763 6000

Secretary

Surface Transportation Board
Room 711

1925 K Street, N.W.
Washington, DC 20423-0001

RE: Finance Docket N 7 -Nos. n

Dear Secretary Williams:

The International Paper Company, as a large rail shipper, applauds your decision to institute a
new proceeding as part of the five-year oversight condition imposed in the Union
Pacific/Southern Pacific merger decision to examine requests made for additional remedial

conditions to the merger.

The International Paper Company is the world’s largest paper company, conducting operations
throughout the United States from over 650 paper and lumber mills, converting plants,
warehouses, distribution centers, retail stores and related sales service support offices. Its
manufacturing facilities in the United States produce paper and paper products, including wood-
pulp, pulpboard, wrapping and printing papers, converted products, including corrugated boxes,
folding cartons, and milk cartons, and wood products, including lumber, plywood, decorative
panels and other special products to serve the building trades, as well as chemical products.

International Paper moves these products throughout the United States and North America
utilizing the services of a number of transportation vendors. In particular, and as relevant here,
International Paper is heavily dependent upon the nation’s diminishing number of railroads to
satisfy both its inbound and outbound long haul transportation needs. Accordingly, Internationai
Paper has been directly affected by the post -1980 trends that have resulted in both a heavy
concentration in the rail industry, as well as the ever-diminishing nature of intramodal rail
competition, and the concomitant deterioration in rail service quality.

The service meltdown resulting from the UP/SP merger is unprecedented in all aspects. The
International Paper Company has suffered economic damages, experienced inconsistent
service and unparalleled delays in transit. The Surface Transportation Board (“Board”) has
rightfully recognized Union Pacific's (UP) inability to promptly and effectively solve the prcblem
and the Board has been wise to implement their oversight powers to review and remediate the
service crisis.

The International Paper Company is served by the UP at all six of its primary paper mills in the
southwestern United States, (Camden and Pine Bluff, AR; Bastrop, Mansfield ar | Pineville, LA;
and Texarkana, TX). Immediately after the merger in September 1996, contrary to all uP
media and public relations announcements, our UP/SP service levels dropped steadily through
the Holidays and slowly recovered during the Spring of 1997. In June 1997, we encountered
severe transit service problems to the west coast via UP, purportedly generated by systems
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integration and consolidation “gii‘chies”. In July, overall transit performance started to
deteriorate again and by August we were experiencing boxcar supply shortfalls at our
southwestern mills, which continues to this day, affecting various mills ability to conduct
business and serve their customers. On time transit performance via the UP has been a roller
coaster ever since. Please see attachec “Rail On Time Transit Performance for 1996 to 1998
YTD". This graph represents 145,000 carload shipments of outbound finished paper proc'ucts
from our mills to customers for the 33 month period noted. Union Pacific’ sales, customer
service and operating personne worked feverishly during this period to correct problems and
alleviate conditions with which we were suffering, with only limited success. Their manage-
ment repeatedly made public pronouncements, gave assurances, and made promises, they
could not and sadly did not meet. Piants were forced to curtail production or close for periods
of time. Truck transportation for long haul moves was substituted at great expense, alternative
rail routes were used in the few instances where that still was available; however, in the vast
maijority of cases we had little choice but to continue io use Union Pacific's service and endure
their innumerable, ineffective efforts to bring their operating problems tc heel in any reasonable
time frame. No shipper should be compelled by reason of regulatory acceptance of what have
turned out to be groundless commitments of railroad management or otherwise to face the
possibility of any repeat of this “misadventure” in the future.

Where International Paper had the option of using alternative rail carriers during this crisis, we
turned to those r.riers, KCS and BNSF, in an attempt to preserve some semblance of rail

operations in a n.arketplace numbed from a year of continuous, crippling service dysfunction
not seen before on such a grand scale. Where rail alternatives were not available, we were
compelled to continue to use UP service. Their cverwhelming geographic dominance was
gained through their merger with the SP and it has forced us to remain with them despite their
intractable service problems and protracted inability to effectively deal with those issues in a

timely end responsive manner.

| note in UP's July 1, 1998 Second Annual Report on Merger and Condition Implementation,
that UP's attorney incorrectly states on Page 78, footnote 10, that International Paper “strongly
opposed the BNSF (trackage) rights during the proceeding (and) now concedes that BNSF is
replacing the competition that SP had provided in this (Houston-Memphis) corridor.” For the
record, International Paper did not sc much oppose BNSF trackage rights as much as argue for
track ownership by a replacement carrier, and BNSF would have certainly been an acceptable
replacement carrier. While the BNSF is making substantive efforts to increase its presence or:
the line, it must, of course, be recognized that BNSF has to contend with UP operations and
dispatch control over the line, something with which the SP did not have to contend and which
will limit the BNSF's ability to be the complete replacement for the SP that was ~nvisioned and
promised. Because of this very situation, we have not yet been able to come o the conclusion
that the BNSF has in fact replaced the SP competition in this corridor.

BNSF through the UP/SP merger obtained rights to serve our mills at Camden and Pine Biuff,
Arkansas. Our apility to utilize their services as well as their ability to provide service during this
crisis period was limited due to a number of significant issues and impediments. While BNSF's
desire to serve our mills was communicated clearly, their ability to do so was constrained by
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issues both within their control as well as beyond their control. The expected excess in boxcar
equipment supply and locomotive power generated as a result of BNSF's own merger consoli-
dation did not materialize as evidenced by BNSF's subsequent large orders for locomotive
power as well as its inability to attract and handle anything but the most modest amount of
traffic from these facilities. Notwithstanding the BNSF's overly optimistic pre-merger posturings
about expected locomotive and boxcar supply surplus, International Paper is making every
reasonable effort to employ BNSF services, as intenced by this Board, but has only been able
to achieve a modest degree of success. It is simply a fact that BNSF still does not have
available the quantity and quality of cars suitable to meet our needs, which the pre-merger

competitors UP and SP had.

Of course, it is manifestly unreasonable of us, as well as this Board, to think that BNSF could
enter upon the Houston to Memphis scene and immediately serve a score of new customers to
the degree and extent developed through years of operating experience and investment
decisions of the pre-merger competitors now aligned as a post merger behemoth against the
tentative efforts of this new entrant, BNSF, with its access limited to “2-to-1" customers and the
need to subordinate its operational requirements to that of the landlord carrier, UP. It seemed
plain then and it is clear now that BNSF cannot be the competitive replacement of the SP, as
envisioned by the Board, anytime soon. Perhaps at some future date. We can only hope that
the Board will respond and deal with all the unresolved competitive issues generated by the

UP/SP merger.

Today we wish to inform the Board of operational issues beyond BNSF's control that can and
should be changed to correct structural deficiencies in BNSF'’s rights as well as to improve
movement of trains into, out of and through the Houston terminal which will favorably impact
BNSF's ability to serve our mills on the Houston to Memphis corridor. For BNSF to be able to
be a viable competitor to the merged UP and practicable replacement for the SP, it must gain
access to all customers on branchlines as well as shortlines connecting to the Houston to
Memphis corridor, formerly SP. One such case is before you today awaiting your action in
Finance Docket 32760 (Sub No. 21) wherein the Arkansas, Louisiana, and Mississippi Railroad
Company (ALM) seeks access to the BNSF at Fordyce, AR. International Paper strongly
supported that pleading in our reply to the ALM's petition. | will sot burden the record further on
{hat point, but instead urge the Board to review our comments carefully. We urge your prompt
and favorabie consideration of these requests. The need to ameliorate serious structural
defects in BNSF's rights as well as to alieviate the opportunity for future rail service meltdowns
of the type experienced in Houston and radiating out cver the whele UP system, cannot be

overstated.

The UP/SP service meltdown has made it clear that alternative rail service is necessary 10
alleviate service problems when they occur, and that it is incumbent on the Board to take steps
to prelude its recurrence in the future, here or elsewhere in the U. S. rail network. That this
may lead to some lost business to the UP should not be controlling. Customers are not owned
by railroads and should not be forced to endure such operational disasters. Therefore,
consistent with the Consensus Party Plan and the principles cutlined in our letter to the Surface
Transportation Board in the matter of finance docket No. 32760 (Sub No. 30) dated August 27,
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1998, t' - Internationa! Paper Company supports the following specific requests of the
Burlington Northern and Santa Fe Railway:

A. Correct Structural Deficiencies in BNSF’s Rights
1. Grant permanent bi-directional trackage rights.

e Caldwell-Flatonia-San Antonio, TX
e Caldwell-Flatonia-Placedo, TX

On the San Antonio route, BNSF's trackage rights are temporary and cancelable on short
notice; UP provided these rights to permit BNSF to bypass BNSF's more congested permanent
trackage rights route via Temple-Sriimnville-San Antonio in July, 1997. Depending on
congestion on either route, BNSF would like to maintain these rights long-term, permitt'ag
BNSF to use whichever route is least congested and most capable, on a day t»-day basis, of
permitting BNSF to operate consistent and scheduled operations. in its Septembper 18 filing,
UP indicated to the Board that it intends BNSF to return to its permanent trackage rights route
at some time in the future and commence directional operations on the Caldwell to Flatonia
route. The Board must understand the importance of these bidirectional rights to shippers.
These rights have allowed BNSF to use whichever route is least congested and most capable,

on a day-to-day basis, and thus enhance the consistency in scheduled operations and service
provided by BNSF to shippers like our company.

On the Placedo route, BNSF's rights are also temporary, directional (southbound) and
conditional on UP continuing directional operations south of Houston (UP filed with the Board
on September 18, that they plan to discontinue it). BNSF would prefer to operate its Corpus
Christi/ Brownsville business bi-directionally via this route on a permanent basis, rather than via
Algoa if UP discontinues directional cperation in this corridor. Operations via the Algoa route,
BNSF maintains, brings traffic through the Houston terminal which need not go there;
permanently rerouting via Flatonia would move this traffic to a less congested route away from
Houston. | believe that BNSF needs to ensure that it can avoid operating over the Algoa route
-- even if UP completes proposed capital improvements on that route ‘2 ~nimize the risk of

delay for its trains.

Having permanent versus temporary trackage rights would also permit BNSF participation, as
necessary and appropriate, in needed infrastructure investment (sidings, etc.) on those routes,
something BNSF cannot justify when their rights can be canceled on short (15-30 day) nc.tice
by UP.

These routes are both former SP routes, which SP used to provide competition to UP. If BNSF
has long-term access to these lines, BNSF is duplicating SP’s lines, not improving on its
competitive position vis-a-vis UP beyond what SP had the potential to do.
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Harlingen-Brownsvillle

« Grant BNSF temporary trackage rights over both the UP and SP routes
between Harlingen and Brownsville until new bypass trackage is completed
north of Brownsville, permitting curtailment of the SP route

Aliow Brownsville & Rio Grande International Railroad (BRGI) to act as
BNSF's agent in providing service, Harlingen-Brownsville-Matamoros

This will permit BNSF to commence trackage rights operations to south Texas, discontinue
haulage via UP, which has proven unsatisfactory to customers, and provide effective service to
both Brownsville and the border crossing. The bypass trackage connection will not be done, at
best, until the end of 2000. We understand that BRGI and customers in Brownsville have
already indicated their support to correct these structural deficiencies in BNSF’s rights.

3. Grant BNSF trackage rights over 2dditional UP lines to permit BNSF to fully
join UP’s directional operations wherever instituted.

* Fort Worth-Dallas via Arlington
 Houston-Baytown via the UP Baytown Branch

This request is aimed at improving service for BNSF customers, reducing congestion, and
eliminating the potential for UP to favor its own traffic over that of BNSF moving on trackage
rights lines. Presently, where BNSF has to run bi-directional operations over UP trackage rights
lines where UP has instituted directional operations, BNSF uains are delayed when running
“against the current” of UP's directional operations until the line is cleared of UP trains. Besides
delaying BNSF traffic, UP traffic is potentially delayed while BNSF operates against the UP
“current of traffic”, consuming more of the line's capacity than a directional operation uses.
BNSF views this request as a general principle to be applied wherever such issues exist.

Improve movement of trains into, out of, and through the Houston terminal

Grant BNSF overhead trackage rights on additional UP Houston terminal
routes to permit BNSF to bypass congestion and improve through flows,
for example, West Junction-Tower 26/Englewood Yard.

This request would permit BNSF (and TexMex) to operate over any available clear routes
through the terminal as determined and managed by the Spring Texas Consolidated
Dispatching Center, and not just over the former HB&T East and West Belts, potentially
reducing congestion caused by BNSF (and TexMex) trains staged in the Houston terminal
waiting for track time to use the main trackage rights lines they currently share through the
terminal, the former HB&T East and West Belt lines.
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This request thus stands to benefit all rail carriers operating in the Houton terminal area and the
shipping public. It is in everyone's best interest to achieve better service for shippers and to
reduce the congestion in the Houston terminal area. Accordingly, the Board should grant

BNSF's request.

Specifically these BNSF proposed additional conditions are built on the following key themes,
which we endorse:

e UP's service crisis affected BNSF's ability to provide viable competition, as expected by
the STB (BNSF to replace SP competition to UP), at the new customers BNSF gained
access 10 as a result of the UP/SP merger, i.e. International Paper mills at Camden and
Pine Bluff, AR. BNSF cannot provide vigorous competition in an environment of

unpredictable and unreliable UP service.

The STB should ensure that the competitive problems induced by the UP service crisis
do not recur, by making clearly targetea structural changes in the UP/SP merger

conditions.

BNSF cannot provide a competitive replacement for SP post-merger if BNSF is unable
to use, at a minimum, the same routes used by SP to reach “2-to-1" customers and

markets.

Operating problems, as occurred with UP along the Gulf Coast and unanticipated at the
time the UP/SP merger was approved, are amenable tc operating solutions.

Operating solutions can provide near-term service relief without waiting for long-term
infrastructure investments to come on line.

BNSF's proposed structural realignments would shift traffic away from Houston and to
less congested routes, freeing up Houston-area rail infrastructure to handle Houston

originating and terminating business.

Expanded neutral switching and dispatching would improve competitive service and
reduce the potential for UP favoritism of its traffic versus BNSF's or TexMex' traffic
moving over trackage rights or in haulzge and reciprocal switch service.

New overhead trac!'age righ.is via UP between San Antonio and Laredo would ensure
meaningful competi.ion for shippers at the Laredo gateway.

e BNSF is not here requesting access to any additional customers.
We believe that these requests are complimentary to and supportive of the goals of the

Consensus Parties and will produce tangible benefits for Houston shippers and all shippers,
International Paper included, located on lines affected by the 1997-1998 UP service crisis by:
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Expanding rail capacity and investment by all the existing rail carriers;

Providing neutral and fair dispatch of all rail traffic;

Ensuring that all shippers can be served by the rail carriers currently operating in
the area; and,

Preserving competitiveness by ensuring that adequate rail service
alternatives exist in the future.

These four principles are central tc our concerns, have been conscientiously advocated and
consistently supported by the International Paper Company in proceedings before this Board
and its predecessor agency. The importance of alternative rail carriers, neutral switching and
neutral dispatching cannot be overstated in today's rail markets. We urge you to bear them
carefully in mind as this proceeding goes forward.

Thank you again for your responsive action in initiating this proceeding and we will watch
closely as it unfolds in the weeks ahead.

I, Charles E. McHugh, state under penalty of perjury that the foregoing is true and correct.

Further, | certify that | am qualified 1o file this statement on behalf of the International Paper
Company, executed on November 14, 1998.

Clantia 095054

Charles E. McHugh
Manager, U .S. Distribution Operations

Williams. Hon. Vernon A




Rail On-Time Transit Performance *
1996- 1998

Percent On-Time

QY EICETTAVOZORLECET"QVOZOR
-
G & &

LEQE-"QqW

SP 96

UP 96

UP/SP 97-98

usrr(up) |63 ]| 67| 62|72

*Data supplied by raiiroads




€3 Kimberty-Ctark Corporation

Roswell ;
1400 Holcomb Bridge Rd.
Roswell, GA 30076-2199

23-October-1998

The Honarable Vernon A. Williams, Secretary
Surface Transportation Board

1925 K Street, N.W.

Washington, D.C. 20423

RE: Finance Docket No. 32760
Houston/Gulf Oversight Proceeding

My name is Justin R. Chan. | am a Logistics Coordinator with Kimberly-Clark Corporation, a
major U.S. consumer products company with an administrative headquarters in Roswell,

Georgia.

Kimberly-Clark is filing this statement in support of the Burfington Northern

and Santa Fe Railway’s ("BNSF") request in Finance Docket No. 32760, Houston/Gulf
Oversight Proceeding, that the Surface Transportation Board grant overhead trackage rights to
enable the BNSF to join the directional operations over any Union Pacific Railway ("UP") line
or lines where UP commences directional operations and where BNSF has trackage rights over
one, but not both, lines involved in the UP directional flows.As a significant user of BNSF’s
rail services, Kimberly-Clark believes that this request will benefit our company and other
shippers and will result in service improvements and needed operational flexibility.

It is Kimberly-Clark’s understanding that under present operations, the BNSF has to run
bidirectional operations in certain situations over UP trackage rights lines where UP has
instituted directional operations such as over the Fort Worth to Dallas, TX line (via Arlington).
In such instances, BNSF trains are delayed when running "against the current” of UP's
directional operations until the line is cleared of UP trains. In addition to delaying BNSF
traffic, UP traffic is potentially delayed while BNSF operates against the UP "current of
traffic", consuming more of the line's capacity than would be utilized with directional
operations. These delays to both BNSF and UP traffic adversely impact service to our company

and other shippers.

UP's accommodation of its own operational needs — and later decisions to cease directional
running on its lines such as on the former SP Caldwell-Flatonia-Placedo line -- causes
disruption to BNSF's operations and inhibits BNSF's ability to provide consistent, predictable

and reliable service to our company and other shippers.




Roswell

1400 Holcomb Bridge Rd.

Roswell, GA 30076-2199
23-October-1998
Page 2

Such significant changes in rail operations not only undermines the competitive rights BNSF
was granted but understandably inhibits BNSF's incentive to make capital commitments to

enhance service to shippers.

In sum, Kimberly-Clark believes that the BNSF's request would help to alleviate

the degradation in service and reduce congestion on the lines over which UP has instituted
directional operations. Kimberly-Clark is in favor of thic request because it would eliminate
the potential for UP to favor its own traffic over that of SNSF moving on trackage rights lines.

For all of these reasons, the Board should grant BNSF's request. It would benefit Kimberly-
Clark and other shippers and will result in service improvements for both UP and BNSF.

(%
stin R. Chan

iber Procurement & Logistics
Kimfibers




From Forrest L. Becht, 402 W. Washington St., New Iberia, LA 70560
Phone: Office (318)364-9625, Home: (225)272-9728, Fax: Office (318) 369-1487, Home: (225) 272-9649

e-mail: Office: Fbecht@gwrr.com, Home: flbtrain@earthlink.net

October 21, 1998

Honorable Vernon A. Williams

Secretary — Surface Transportation Board
1925 K Street, N. W.

Washington, D. C. 20423-0001

Dear Secretary Williams:

Please find attached a statement representing Louisiana & Delta
Railroad's position on the latest STB oversignt hearings for the
Union Pacific Railroad and the Houston/Gulf Coast. Our purpose in
submitting a statement is that Louisiana & Delta Railroad serves
customers of both BNSF and UP - in fact, both railroads compete
head-to-head for our customer’'s business. As a consequence, we are
vitally interested in service issues as far west as Houston and
beyond that directly affect movement of our customer’'s shipments.

Please feel free to cortact me if the STB has any questions
concerning our statement. Thank you.

Cordially,

/
P2
Forrest L. Becht
President & General Manager

(318) 364-9625

“—

Louisiana & Delta Railroad 402 W. Washington Street, New lberia, Louisiana 70560




VERIFIED STATEMENT
G:
LOUISIANA & DELTA RAILROAD, INC.

| am the President & General Manager of the Louisiana & Delta
Railroad, Inc. We are in the business of owning and operating 112
miles of former Southern Pacific branch lines in south central
Louisiana. We also operate via trackage rights on the BNSF/UP
mainline from Raceland to Lake Charles, Louisiana. Louisiana &
Delta handles 15,000 car loads of business a year and interchanges
traffic with both Union Pacific and Burlington Northern Santa Fe.

Louisiana & Delta is vitally interested in and concerned about
service problems and issues that may adversely affect movement of
our customer’'s shipments. We must have improved fluidity and
reduced congestion for all operations in the area.

Since mid 1997 Louisiana & Delta has lost over 2,000 carloads of
business because of Union Pacific's inability to supply cars to load
and because of customer dissatisfaction with Union Pacific's transit
time. Much of the lost business was the result of congestion in Lake
Charles, Louisiana, and Beaumont/Houston, Texas. it is critical that
these terminal areas be kept fluid. BNSF's plan, from our
perspective, goes a long way towards accomplishing that goal.

We do not support any conditions which would result in the handoff
of UP traffic to any other railroad where UP has the potential to
invest to handle the traffic safely and efficiently.

We urge the Surface Transportation Board to focus on mechanisms by
which the physical handling of traffic can be improved. Operations
in the Gulf Coast service area must be kept fluid for us to survive.

| declare under penalty of perjury that the foregoing is true and
correct and that | am authorized to file this verified statement.

Dated October 21, 1998.

Forrest L. Becht
President & General Manager
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AMtnrvesows Corn Processors, Inc.

October 26, 1998

Honorsble Vemon A. Jordan, Secromary
Surface Transporwmtion Board

1925 K Street, N.W.

Washlagton, D.C. 20423-000)

Re: Finance Docket. No. 32760 (Sub-Nos. 26 and 28)
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incerely,
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The Rice Company

1624 Santa Clars L Suiw 330
Roseville, Calif 93661
L.S.A I

Telephone (')‘IG) 1&-"745
Telea 6730750 BLE LW
F;l 916) 744.768 WHITE 2:CE « GROWN UCE » AOLUGw RICE

Noveuiber 3, 1998

Hon ‘ble Vernon A. Williams,

Sec , Surface Transportation Board
1925 K Street NW

Washi DC 20423-0001

Dear Honorable Vemon A. Williams:

This | istolendsuppo:ttothepropouhbelumdcbydwburlingtonrionhem
Santa Fe Railroad (BNSF) to reduce the rail congestion in the Gulf Coast area.

We, Tbe Rice Company, believe that BNSF’s proposed structural realignment proposal
will the competitive situation at Laredo as it ¢ "sted prior to the Union Pacific-
Sou Pacific merger. We agree that BNSF shoulc 2 allowed to seek overhead
tracka§e rights on Union Pacific s line between San Aatonio and Laredo. We believe if
BNSF|is allowed these trackage rights, it will reduce the rail congestion that has persisted
in the Coast area for over a year.

Pleasd feel free to contact us at Tel (916) 784-7745 if you have any questions.

Sinceq‘ely,

Operstions Manager

A Suhdidiare af The Rice Corpovstion




Syurface Transportation Board
Washington, B.C. 20423-0001
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August3l, 1998 ( M -7 Qé’)

Ms. Catherine Maruska

Sr. VP -- Chief Administrative Officer
United Sugars Corporation

524 Center Avenue

Moorhead, MM 56560

Re: Rail Regulation Issues
Dear Ms. Maruska:

Thank you for your letters expressing your support for the remedial conditions requested
by the Burlington Northern and Santa Fe Railway Company (BNSF) during the continuing
oversight of the Union Pacific/Southern Pacific merger proceeding. In one of your letters, you
express the view that BNSF’s requested conditions are similar to the types of competitive access
sought by various shippers in the UP/SP general oversight proceeding, the “Houston/Gulf
Coast”oversight proceeding, and the Board’s proceeding reviewing access and competition in the
railroad industry generally. You also urge the Board to consider the application of BNSF’s
proposals on a broader scale, in particular with respect to six regulatory changes that in your
view would enhance competition and improve the rail system.

As the UP/SP general oversight proceeding and the Houston/Gulf Coast oversight
proceeding are pending, I cannot specifically address the merits of the BNSF filing as it relates to
those cases. More generally, however, the Board has addressed five of the six general issues that
you have raised (with the exception of the time limit on emergency service orders, which is set
by statute), both in its Ex Parte No. 575 access and competition proceeding, and in other
individual proceedings. In Ex Parte No. 575, the Board directed railroads and shipper groups to
hold several meetings with an Administrative Law Judge to try to develop changes to
competitive access rules, and several of the partie: to those discussions have reported back to the
Board with their recommendations. In its “bottlen=ck” decision, the Board required railroads to
quote a boitleneck rate whenever a non-bottleneck railroad and a shipper have entered into a
contract over an established routing. In its “small rate case” guidelines, the Board indicated that
one factor in a rate reasonableness analysis could be rates charged by railroads on comparable
traffic. In its “CSX/Norfolk Southern/Conrail Acquisition” proceeding, the Board added
competitive conditions to what was already a pro- -ompetitive rail acquisition transaction. And
finally, in its Ex Parte No. 575 proceeding, the Board directed large and smaller railroads to meet
and negotiate procedures for improving access to -mall carriers; the parties have held several

meetings, and an agreement is near.




L

The Board will continue to evaluate all proposals such as the ones that you have made to
ensure that, within the limits of the law that it administers, its regulatory decisions promote a rail
system that provides good service at reasonable rates. In the general UP/SP oversight proceeding
and the Houston/Gulf Coast oversight proceeding, the Board will seriously consider all positions
that are advanced, and will seek to reach a resolution that is the interest of railroads, shippers,
other interested parties, and the Nation as a whole.

For your information, I am enclosing a copy of the Board’s April 17, 1998, decision in
the Ex Parte No. 575 proceeding, and press releases describing its decisions in the other
proceedings I have discussed. [ am also having your letters and this response placed in the
formal docket in the Houston/Gulf Coast oversight proceeding, the general UP/SP oversight
proceeding, and the Ex Parte No. 575 proceeding. If I can be of assistance to you in this or any
other matter, please do not hesitate to contact me.

Sincerely,

o{ﬁ;/.) /Q 77?-%/

Linda J. Morgan

Enclosures
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Surface Transportation Board
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Dear Mr. Williams:

United Sugars Corporation is a marketing cooperative representing over 4.000 sugar
producers in the Upper Midwest and the state of Florida.

We believe any law and/or regulatory decision which decreases competition in the rail
industry would be detrimental to the health of both shippers and railroads. and would be
in direct opposition to the stated goals of the 1980 Staggers Rail Aci. We also believe
that any [aw that attemyts to reintroduce the burdensome regulatory concepts that were
replaced by the Staggers Act-or re-regulation-would be a serious public policy mistake.

FFar from re-regulating the rail industry, we belicve we need to move in the opposite
direction-one in which shippers in all geographic markets have increased access to rail-
to-rail competition when moving their products to market.

In the spirit of moving towards this goal. United Sugars believes the rail industry must
begin to move into a competitive environment. where market forces replace government
regulation. Such a move must begin gradually. and United Sugars currently supports
recommendations that would correct several anti-competitive regulatory decisions that
have been handed down in recent years. Specifically. we support changes that would
enhance competition by:

Granting reciprocal switching and terminal trackage rights;

Requiring carriers to quote rates over bottleneck segments;

Determining the “reasonableness™ of a rate by considering the impact rail-to-rail
competition has on similar commodity movements over similar distances;
Adopting conditions which promote rail-to-rail competition when evaluating
mergers,

Removing time restrictions on emergency service orders; and

Increasing access to short-line carriers.




United Sugars understands that this is not the final answer to the question of how to
achieve rail-to-rail competition, but we do believe it is a start in the right direction, and
hope that you will give this recommendation serious consideration.

Sincerely,

J mw:d_' F(‘-\UL/\AM’L&&——

Catherine Maruska
Sr. VP-Chief Administrative Officer
United Sugars Corporation

Cc:  Honorable Linda Morgan, Chairman
Honorable Gus Owen, Vice Chairman
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Mr. Vernon Williams
Surtface Transportation Board
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Re:  Re-Opened Hearings on UP/SP Merger

Dear Mr. Williams:

United Sugars believes any plan that increases rail competition will be to everyone’s
benefit. and we support any initiative that would change the current railroad access

environment to a more competitive one.

The BNSF requested for consideration to the STB to reopen hearings regarding service
and competitive issues in the UP/SP merger. Itis clear that the BN is asking for many of
the same benefits other shippers have requested. mainly, competitive access.

Specifically:

BNSF has requested that it be granted trackage rights or UP/SP’s lines as
necessary to enable BNSF to provide customers with competitive, effective
service at reasonable rates. This request is consistent with the United Sugar’s
position that terminal trackage rights and reciprocal switching should be
affirmatively granted within some set distance from on interchange. We beiieve
this position is consistent with BNSF's requests for trackage rights in the
following corridors:

» UP’s San Antonio-Laredo line and between Taylor & Milano. TX, permitting

BNSF access to the most direct routes in order to service customers.
UP’s Caldwell-Flatonia-San Antonio and Caldwell-Flatonia-Placedo lines.

UP routes in the Houston Terminal for all traffic.
UP and SP line between Harlingeng and Brownsville in order to provide

effective service.




BNSF has also requested that neutral switching supervision on the former
Baytown Branch be established to allow BNSF to provide customers with
competitive service. Because neutral switching is a means for ensuring trackage
rights which can effectively increase competitive access, United Sugars supports
this proposal.

Finally, BNSF has requested joint neutral dispatching over UP & SP routes.
Because neutral dispatching can ensure customer service in a competitive
environment, United Sugars supports this proposal.

BNSF’s proposals for alleviating the service crisis in Texas illustrate the need for greater
emphasis to be placed on increasing competition so that market forczs can replace
government regulation in as many instances as possible. Further, United Sugars urges
policy makers to consider the application of BNSF’s proposals and similar policy
changes on a national scale. Specifically, we urge changes that would enhance
competiton by:

i Granting reciprocal switching and terminal trackage rights within a specified
distance:
Requiring carriers to quote rates over bottleneck segments;
Determining the “reasunableness” of a rate by considering the impact rail-to-rail
competition has on similar commodity movements over similar distances;
Adopting conditions which promote rail-to-rail competition when evaluating
mergers:
Removing time restrictions on emergency service orders; and
Increasing access to short-line carriers.

Thank you for your consideration of our views on the pending BNSF requests.

Sincerely,

ol ohai~ TN kA

Catherine Maruska
Sr. VP - Chief Administrative Officer
United Sugars Corporation

Cc: Honorable Linda Morgan, Chairman
Honorable Gus Owen. Vice Chairman
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Ms. Catherine Maruska

Sr. VP -- Chief Administrative Officer
United Sugars Corporation

524 Center Avenue

Moorhead, MN 56560

Re: Rail Regulation Issues
Dear Ms. Maruska:

Thank you for your letters expressing your support for the remedial conditions requested
by the Burlington Northern and Santa Fe Railway Company (BNSF) during the continuing
oversight of the Union Pacific/Southern Pacific merger proceeding. In one of your letters, you
express the view that BNSF s requested conditions are similar to the types of competitive access
sought by various shippers in the UP/SP general oversight proceeding, the “Houston/Gulf
Coast”oversight proceeding, and the Board’s proceeding reviewing access and competition in the
railroad industry generally. You also urge the Board to consider the .pplication of BNSF’s
proposals on a broader scale, in particular with respect to six regulatory changes that in your
view would enhance competition and improve the rail system.

As the UP/SP general oversight proceeding and the Houston/Gulf Coast oversight
proceeding are pending, I cannot specificaily address the merits of the BNSF filing as it relates to
those cases. More generally, however, the Board has addressed five of the six general issues that
you have raised (with the exception of the time limit on emergency service orders, which is set
by statute), both in its Ex Parte No. 575 access and competition proceeding, and in other
individual proceedings. In Ex Parte No. 575, the Board directed railroads and shipper groups to
hold several meetings with an Administrative Law Judge to try to develop changes to
competitive access rules, and several of the parties to those discussions have reported back to the
Board with their recommendations. In its “bottleneck” decision, the Board required railroads to
quote a bottleneck rate whenever a non-bottleneck railroad and a shipper have entered into a
contract over an established routing. In its “small rate case” guidelines, the Board indicated that
one factor in a rate reasonableness analysis could be rates charged by railroads on comparable
traffic. In its “CSX/Norfolk Southern/Conrail Acquisition” proceeding, the Board added
competitive conditions to what was already a pro-competitive rail acquisition transaction. And
finally, in its Ex Parte No. 575 proceeding, the Board directed large and smaller railroads to meet
and negotiate procedures for improving access to small carriers; the parties have held several
meetings, and an agreement is near.




The Board will continue to evaluate all proposals such as the ones that you have made to
ensure that, within the limits of the law that it administers, its regulatory decisions promote a rail
system that provides good service at reasonable rates. In the general UP/SP oversight proceeding
and the Houston/Gulf Coast oversight proceeding, the Board will seriously consider all positions
that are advanced, and will seek to reach a resolution that is the interest of railroads, shippers,
other interested parties, and the Nation as a whole.

For your information, [ am enclosing a copy of the Board’s April 17, 1998, decision in
the Ex Parte No. 575 proceeding, and press releases describing its decisions in the other
proceedings I have discussed. [ am also having your letters and this response placed in the
formal docket in the Houston/Gulf Coast oversight proceeding, the general UP/SP oversight
proceeding, and the Ex Parte No. 575 proceeding. If I can be of assistance to you in this or any
other matter, please do not hesitate to contact me.

Sincerely,

Qéen;/u } 77?«.\/

Linda J. Morgan

Enclosures
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Mr. Vernon Williams
Surtace Transportation Board
1925 K St. NW

Washington. DC 20423

Dear Mr. Williams:

United Sugars Corporation is a marketing cooperative representing over 4,000 sugar
preducers in the Upper Midwest and the state of Florida.

We believe any law and/or regulatory decision which decreases competition in the rail
industry would be detrimental to the health of both shippers and railroads. and would be
in direct opposition to the stated goals of the 1980 Staggers Rail Act. We also believe
that any law that attempts to reintroduce the burdensome regulatory concepts that were
replaced by the Staggers Act-or re-regulation-would be a serious pub'i. policy mistake.

Far from re-regulating the rail industry, we believe we need to move in the opposite
direction-one in which shippers in all geographic markets have increased access to rail-
to-rail competition when moving their products to market.

[n the spirit of moving towards this goal, United Sugars believes the rail industry must
begin to move into a competitive environment. where market forces replace government
regulation. Such a move must begin gradually. and United Sugars currently supports
recommendations that would correct several anti-competitive regulatory decisions that
have been handed down in recent years. Specifically, we support changes that would
enhance competition by:

Granting reciprocal switching and terminal trackage rights:

Requiring carriers to quote rates over bottleneck segments;

Determining the “reasonableness™ ot a rate by considering the impact rail-to-rail
competition has on similar commodity movements over similar distances:;
Adopting conditions which promote rail-to-rail competition when evaluating
mergers,

Removing time restrictions on emergency service orders; and

Increasing access to short-line carriers.




United Sugars understands that this is not the final answer to the question of how to
achieve rail-to-rail competition, but we do believe it is a start in the right direction, and
hope that you will give this recommendation serious consideration.

Sincerely,

¢ m'\w;\a, BN A RS
Catherine Maruska

Sr. VP-Chief Administrative Officer
United Sugars Corporation

Cc:  Honorable Linda Morgan, Chairman
Honorable Gus Owen, Vice Chairman
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July 8, 1998

Mr. Vernon Williams
Surface Transportation Board
1925 K St NW

Washington. DC 20423

Re:  Re-Opened Hearings on UP/SP Merger
Dear Mr. Williams:

United Sugars believes any plan that increases rail competition will be to everyone’s
benefit. and we support any initiative that would change the current railroad access
environment to a more competitive one.

The BNSF requested for consideration to the STB to reopen hearings regarding service
and competitive issues in the UP/SP merger. It is clear that the BN is asking for many of
the same benetits other shippers have requested, mainly, competitive access.
Specitically:

1. BNSF has requested that it be granted trackage rights ort UP/SP’s lines as
necessary to enable BNSF to provide customers with competitive, effective
service at reasonable rates. This request is consistent with the United Sugar’s
position that terminal trackage rights and reciprocal switching should be
affirmatively granted within some set distance from an interchange. We believe
this position is consistent with BNSF's requests for trackage rights in the
tollowing corridors:

UP’s San Antonio-Laredo line and between Taylor & Milano. TX, permitting
BNSF access to the most direct routes in order to service customers.

UP’s Caldwell-Flatonia-San Antonio and Caldwell-Flatonia-Placedo lines.
UP routes in the Houston Terminal for all traffic.

UP and SP line between Harlingeng and Brownsville in order to provide
etfective service.




BNSF has also requested that neutral switching supervision on the former
Baytown Branch be established to allow BNSF to provide customers with
competitive service. Because neutral switching is a means for ensuring trackage
rights which can effectively increase competitive access, United Sugars supports
this proposal.

Finally, BNSF has requested joint neutral dispatching over UP & SP routes.
Because neutral dispatching can ensure customer service in a competitive
environment, United Sugars supports this proposal.

BNSF’s proposals for alleviating the service crisis in Texas illustrate the need for greater
emphasis to ve placed on increasing competition so that market forczs can replace
government regulation in as many instances as possible. Further, United Sugars urges
policy makers to consider the application of BNSF’s proposals and similar policy
changes on a national scale. Specifically, we urge changes that would enhance
competiton by:

l. Granting reciprocal switching and terminal trackage rights within a specified
distance;
Requiring carriers to quote rates over bottleneck segments;
Determining the “reasonableness” of a rate by considering the impact rail-to-rail
competition has on similar commodity movements over similar distances;
Adopting conditions which promote rail-to-rail competition when evaluating
mergers:
Removing time restrictions on emergency service orders; and
Increasing access to short-line carriers.

Thank you for your consideration of our views on the pending BNSF requests.

Sincerely.

O . it \\‘{\\ &,A\W\_)xk,l\—’

QL

Catherine Maruska
Sr. VP - Chief Administrative Officer
United Sugars Corporation

Cc: Honorable Linda Morgan, Chairman
Honorable Gus Owen. Vice Chairman
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July 8, 1998

Mr. Vernon Williams
Surface Transportation Board
1925 K St NW

Washington, DC 20423

Re:  Re-Opened Hearings on UP/SP Merger
Dear Mr. Williams:
United Sugars believes any plan that increases rail competition will be to everyone’s

benefit. and we support any initiative that would change the current railroad access
environment to a more competitive one.

The BNSF requested for consideration to the STB to reopen hearings regarding service
and competitive issues in the UP/SP merger. It is clear that the BN is asking for many of
the same benefits other shippers have requested. mainly, competitive access.
Specifically:

I BNSF has requested that it be granted trackage rights on UP/SP’s lines as
necessary to enable BNSF to provide customers with competitive, effective
service at reasonable rates. This request is consistent with the United Sugar’s
position that terminal trackage rights and reciprocal switching should be
affirmatively granted within some set distance from an interchange. We believe
this position is consistent with BNSF s requests for trackage rights in the
following corridors:

» UP’s San Antonio-Laredo line and between Taylor & Milano. TX, permitting
BNSF access to the most direct routes in order to service customers.

» UP's Caldwell-Flatonia-San Antonio and Caldwell-Flatonia-Placedo lines.

» UP routes in the Houston Terminal for all traffic.

» UP and SP line between Harlingeng and Brownsville in order to provide
effective service.




BNSF has also requested that neutral switching supervision on the former
Baytown Branch be established to aliow BNSF to provide customers with
competitive service. Because neutral switching is a means for ensuring trackage
rights which can effectively increase competitive access, United Sugars supports
this proposal.

Finally, BNSF has requested joint neutral dispatching over UP & SP routes.
Because neutral dispatching can ensure customer service in a competitive
environment, United Sugars supports this proposal.

BNSF's proposals for alleviating the service crisis in Texas illustrate the need for greater
emphasis to be placed on increasing competition so that market forczs can replace
government regulation in as many instances as possible. Further, United Sugars urges
policy makers to consider the application of BNSF’s proposals and similar policy
changes on a national scale. Specifically, we urge change= that would enhance
competiton by:

1. Granting reciprocal switching and terminal trackage rights within a specified
distance;
Requiring carriers to quote rates over bottleneck segments;
Determining the “reasonableness” of a rate by considering the impact rail-to-rail
competition has on similar commodity movements over similar distances;
Adopting conditions which promote rail-to-rail competition when evaluating
mergers:
Removing time restrictions on emergency serv..2 orders; and
Increasing access to short-line carriers.

Thank you for your consideration of our views on the pending BNSF requests.

Sincerely,

0 -t —-L_/ \\(\Uvu,u»k':\(

(VB 8 (W

Catherine Maruska
Sr. VP - Chief Administrative Officer
United Sugars Corporation

Cc¢: Honorable Linda Morgan, Chairman
Honorable Gus Owen. Vice Chairman
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CoVINGTON & BURLING
B sy 1201 PENNSYLVANIA AVENUE, N. W.
X {Q, P.O. BOX 7566
WASHINGTON, D.C. 20044-7566
(202) 662-6000 ity

LONDON WiY BAS
FACSIMILE (202 662-629! ENGLAND

ARVID E. ROACH I TELEPHONE 44-171-495-5655
FACSIMILE 44-171-495-3101

DIRECT DIAL NUMBER
202 662 -5388 October 27’ ]998 ’ BRUSSELS OFFICE

DIRECT FACSIMI KUNSTLAAN 44 AVENUE DES ARTS

20z 778-5388 BRUSSELS 1040 BELGIUM
ENTERED TELEP JONE 32-2-549-5230

Office of the sacrat.",‘ FACSIMILE 32-2-502-1598

OCT 28 1999

Hon. Vernon A. Williams Part of
Secretary Public Recore
Surface Transportation Board

Room 700

1925 K Street, N.W.

Washington, D.C. 20423-0001

BY HAND

Re: Finance Docket No. 32760 (Sub-No. 26 and Related Sub-Dockets)

Dear Secretary Williams:

We have rcceived and reviewed the rebuttal filings of the parties seeking
additional merger-related conditions in the above-captioned proceeding. We are very strongly

averse to buraening the Board and the record by tendering adaitional, sur-reply materials, and
thus we have taken a very broad view of what could fairly be characterized as rebuttal testimony.
Even under that view. however, there are two items of evidence, both contained in the rebuttal
submitted in support of the "Consensus Plan," that are entirely new and that could ha /e been
presented in the opening testimony. Accordingly, we respectfully request that if the Board
considers those points, it also consider the following brief reply.

In their rebuttal verified statement, Messrs. Grimm and Plaistow present an
analysis of traffic moving to and from "2-to-1" shippers in the Houston BEA. Their analysis is
not proper rebuttal -- it is new evidence, and could have been submitted in the initial "Consensus
Plan" filing, in which case UP would have had an opportunity to respond to it. The following is
a brief response:

1. The new Grimm/Plaistow study is riddled with fundamental errors. It
includes as "2-to-1" shippers many companies that do not have "2-to-1" facilities, or any
facilities at all, at the locations indicated. For exampie, the study includes data for Chevron and
Fina at East Baytown, but neither company has any East Baytown facilities. Messrs. Grimm and
Plaistow also provide data for a number of other "Baytown" shippers, such as Advanced
Aromatics, Air Products, ALCOA, Hi Port, Jim Huber and Texas Petrochemicals, that do not, in
tact. have Baytown facilities. The study also includes data for shippers, such as Carlisle Plastics
at Victoria, Texas. that are located 2t "2-to-1" points, but that are not "2-to-1" shippers because
they were exclusively served before the merger. In addition, and crucially, the study includes as
a "2-to-1" shipper the Lower Colorado River Authority ("LCRA") at Halsted, Texas. LCRA was




COVINGTON & BURLING

Hon. Vernon A. Williams
October 27, 1998
Page 2

not subject to the Board's "2-to-1" contract reopener condition, and, because of a contract, the
vast majority of its traffic has not yet become available to BNSF. See Decision No. 57, served
Nov. 20. 1996, p. 6. LCRA is responsible for some 78% of the UP-terminated traffic included
in the study. Also, the study contains data for shippers not located in the Houston BEA. For
example. Mobil's Amelia. Texas, facility is located in the Port Arthur/Beaumont BEA, not the
Houston BEA. And the study lists a number of shippers that moved no traffic via either UP or
BNSF and do not have "2-to-1" facilities in the Houston BEA. Why these shippers are listed is a
complete mystery.

7 The Grimm/Plaistow study can hardly be considered representative of the
experiences of "2-to-1" shippere throughout the Western United States. There are few "2-to-1"
shipper facilities in the Houston BEA. Sez UP/SP-357, Peterson V.S., chart following p. 21.
The study presents data for fewer than 20 of the approximately 600 "2-to-1" facilities that are

open to BNSF.

3 Apart from: the LCRA traffic discussed above, most of the traffic
identified in the Grimm/Plaistow study was shippe. by just four chemical shippers: Amoco,
Exxon and Chevron at Mont Belvieu and Bayer at Eldon. As we have previously described,
there has been vigorous competition between UP and BNSF for this business, and UP retained
most of the business only because it provided these shippers with substantial rate reductions and

other benefits under the spur of BNSF competition. See UP/SP-345, Confidential Appendix C,
pp. C1 (Amoco), C2 (Bayer), C4 (Chevron), C5 (Exxon). Exxon filed a statement in this
proceeding in which it specifically indicated that it is "satisfied with the effectiveness of
conditions imposed by the [STB] to maintain competition at Exxon's sites in the Houston area."
Imperial Holly and Texas Petrochemicals, two other "2-to-1" shippers on the Grimm/Plaistow
list. also filed statements supporting UP. In contrast, none of the shippers on the
Grimm/Plaistow list that actually have "2-to-1" facilities in the Houston BEA has filed a
statement supporting the "Consensus Plan."

4. Finally. during the service crisis, UP did not hold shippers to their
contracts if alternative routings would help ease the crisis. However, as we have previously
explained. the service crisis resulted in congestion that affected the entire Houston area,
including BNSF operations. It is therefore not surprising that traffic did not shift from UP to
BNSF -- it reflects operating realities resulting from the service crisis, not a failure of
competition related to the merger conditions.

1L

In his rebuttal verified statement, Larry L. Thomas, President of SPI, presents data
regarding UP transit times. This data is new evidence and it is grossly misleading. Mr. Thomas
asserts that "transit time measurements developed by a partnership effort of SPI and UP" show
that UP's service remains far below pre-merger levels. Although UP did willingly participate in
a partnership effort with SPI, the data displayed by SPI are a wholly inaccurate mish-mash of
unrelated numbers. UP has repeatedly pointed out to SPI the defects in these data, and has
repeatedly supplied correct information to SPI, which SPI has ignored.




COVINGTON & BURLING

Hon. Vernon A. Williams
October 27, 1998
Page 3

The SPI data include the following errors:

e The transit times shown fo: one period of time pertain to different mixes of
shippers and different routes than the ‘ransit tir .us for othzr periods of time.
They compare apples to oranges to pineapples.

Some of the shipments measured do not originate in Texas at all. Some of the
measurements include shipments originating, for example, in Clinton, lowa.

SPI's portrayal of data for 1995 and 1996 show identical transit times for
shipments from origin to to final destination as for shipments from origin to
interchange. This is physically impossible. UP poiated out the error, but SPI
never responaed. The 1995 and 1996 data are worthless.

SPI characterizes transit time as "UP Only," even over 70% of the traffic is
interline business that originates or terminates on a railroad other than UP,
such as NS, CSX or Conrail, and even though the transit times for this traffic
often reflect congestion, delays, flooding and other problems on these other
railroads. UP asked SPI to cease this misrepresentation, but SPI ignored UP's

requests.

It is bad enough that SPI prepared inaccurate and misleading charts. It is even
more objectionable for SPI to attribute the data in part to UP. It is worse still that SPI actively
distributes these charts with full knowledge of the errors. The fact that SPI and other Consensus
Parties continue to rely on misleading and inaccurate portrayals of transit times, notwithstanding
the fact that UP has provided accurate information, should raise the most serious questions about

the credibility of the Consensus Parties' filings.
Sincerely, ;

Arvid E. Roach 11

cc: All Parties of Record
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BY HAND FACSIMILE 32-2-502-1598

(202) 662-6000

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Room 711

1925 K Street, N.W.
Washington, D.C. 20423-0001

Re: Finance Docket Nc. 32760 (Sub-No. 26
& Related Sub-Dockets)

Dear Secretary Williams:

This will represent Union Paciric’s reply to the
"Consensug Parties’ Request for Oral Argument" (KCS-16, etc.),
filed October 23, 1998.

The Request comes curiously late in the day and, on
our view, does not make a persuasive case for further delaying
this proceeding by holding an oral argument on a date more
than a month in the future. UP is eager to have the matters
at issue in this proceeding resolved. As the record is very
fully developed and the real dispute is over whether the Board
should abandon long-established legal principles, it appears
questionakle to us whether oral argument would be
productive .+’

That said, whether to hold oral argument is a matter
entirely committed to the Board’s sound discretion. Union
Pacific certainly has no objection to the holding of oral
argument, and, should the Board find an oral argument useful,
we stand ready to review and discuss the considerations that
overwhelmingly compel the denial of the various condition
requests that have been submitted in this proceeding.

Sincerel

-—

rvid E. Roach II

= The Board has not found oral argument to be required in
order to decide numerous UP/SP oversight and condition matters
since approval of the merger in August 1996.
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Knightsbridge Drive Richard E. Kerth
Hamilton, Ohio 45020 Transportation/Distribution Manager—Commerce, Regulatory Affairs
513 868-4974, Fax: 513 868-5778 and Organizational Imprdvement

Corporate Transportation/Distribution

Champion

Champion International Corporation

October 16, 1998

Office of the Secretary

Surface Transportation Board

Case Control Unit

Attn.: STB Docket No. 32760 (Sub. -No. 26)
1925 K Street, N.W.

Washington, D.C. 20423-0001

re: Union Pacific Corporation, et. Al — Control and Merger —Southern Pacific Rail
Corporation, et. Al; Houston / Gulf Coast Oversight [STh Finance Docket No. 32760
(Sub. No. 26)1

s ear Mr. Secretary:

Enclosed is the statement of Champion International Corporation presenting rebuttal comments to
UP/SP 361, Applicants Reply to Comments in Finance Docket No. 32760 (Sub. No. 21), dated
Sestember 30, 1998. Please note that Champion filcd its September 15 comments (CIC-2) under
Suh. No. 26 proceeding because our comments / requests for conditions would affect the UP/SP
network in the iHouston and Gulf Coast region. UP, however, chose to respond to those
comments (and also ‘o the comments of our 50% subsidiary, the Angelina & Neches River
Railroad (ANR-2), in the general oversight proceeding captioned as Sub. No. 21.

An original and twenty-five (25) copies are enclosed, along with a 3.5 inch computer disk
containing a copy of the Statement in WordPerfect 5.0 format which can te converted into 7.0
format. One copy has ¢lso been sent to UP’s representative, Administrative Law Judge Stephen
Grossman, and all parties on the Service List.

Sincerely,

ol Z el

Richard E. Kerth




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub. No. 26)

(197}
UNIGN PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

--CONTROL AND MERGER—

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE
WESTERN RAIL"WOAD COMPANY

HOUSTON /GULF COAST OVERSIGHT PROCEEDING

REPLY TO COMMENTS OF UNION PACIFIC RAILROAD AND SOUTHERN PACIFIC
RAILROAD BY CHAMPION INTERNATIONAL CORPORATION AND ITS SHORTLINE
RAILROAD SUBSIDIARY OPERATION: MOSCOW, CAMDEN & SAN AUGUSTINE
RAILROAD

Champion International Corperation (“Champion”) and the Moscow, Camden & San Augustine
Railroad (“MC&SA”) hereby submit these rebuttal comments to Applicants Reply to Comments,
UP/SP-361 in Finance Docket No. 32760 (Sub. No. 21), dated September 30, 1998. Please note that
Champion filed its September 15 comments (CI”-") under the Sub. No. 26 proceeding because our
comments are more directly related to the UP/SP ne*work in the Houston and Guif Coast region. UP,
however, chose to respond to cur comments and also to the comments of our 50% subsidiary, the

Angelina & Neches River Railroad (ANR-2), in the general oversight proceeding captioned as Sub. No.

21.1 For our purposes here, we again designate our filing as part of the Houston and Gulf Coast region

proceeding because any reconfiguration of the existing UP/SP network in the Houston /Gulf Coast region
would have its greatest impact on our operations.

In our earlier comments, Champion 2ud MC&SA complain that we are not receiving consistent
local service on UP/SP’s directionally operated Lufkin subdivision between Houston and Shreveport.
Champion pointed to the fact that operation of both Burlington Northern Santa Fe (“BNSF”) trains and

UP/SP trains on this line has impacted our business. Due to a lack of consistent rail service, we have




increased our truck shipments to the maximum operational extent. We also have sought other reload

alternatives to take our product to market to avoid UP/SP rail service. UP/SP agrees that its service has

not met our expectationsZ and cites a number of steps to improve local service on the line: doubling of

local service between Shreveport and Lufkin; relocation of Lufkin subdivision dispatching from Omaha
to Spring, and plans (emphasis added) for assigned locomotives for local service between Houston and
Lufkin. Doubling of local service may help the A&NR and its customers at Lufkin but it does nothing for
Champion’s facilities at Camden and Corrigan because they are served from Houston. The jury is still
out on whether the assignment of locomotives for local service between Houston and Lufkin and
dispatching through the Spring Dispatching Center will cure the obvious service defect. We believe these
are worthy of cr+sideration but they are not a substitute for reliable, consistent service. As we earlier
indicated, “Champion wants and needs consistent local service restored to our operations in order that we
are able to take our products into our marketplace.” UP suggests that a condition requiring daily local
train service to our company or every short line in east Texas —or elsewhere—is an economic issue. in
order that the record is clear, Champion is not asking for any more than we enjoyed before ti.e merger of
UP and SP. As we indicated in our earlier statement, local train LEF 51 is designaied to provide
northbound service for movemernt of primarily empty cars three times per week ~-Monday, Wednesday,
and Friday. The same train, but designated as LEF 50 when in southbound service, picks up loaded cars
on its way back to Houston on Tuesday, Thursday, and Saturday. This is the consistent local service we
desire here; it is the same service we enjoyed prior to the merger. This is not a new condition. We are
asking that service be restored. We raise the issue in this proceeding because we believe there are parties,
(e.g. “Consensus Plan” (Sub.- No. 30) ) that seek new conditions that would reconfigure the existing
UP/SP network in Houston and the Gulf Coast. If the Board is to consider those conditions, some
accommodation for local service must be structured into the overall scheme.

Champion has also proposed that our short line, MC&SA, be permitted to switch our plant at
Corrigan, Texas. In its reply, UP/SP describes the dispute as economics not suitable for the Board’s
resolution. UP/SP’s contention is simply not true. Because of the service problems in east Texas which
ultimately led to the Board’s Directed Service Order No. 1518, Champion has verbally suggested to our
UP representatives that we mutually explore MC&SA switching of Corrigan and the redeployment of
UP’s crew to ancother more critical service area. UP’s immediate response to our suggestion was they did
not have time to fully consider the matter while they w ere dealing with the Houston / Gulf Coast crisis.

In late May, 1998 two UP representatives and one Champion representatives physically walked the

property at Corrigan in order for UP to understand our proposal. Having received no response to

' Finance Docket No. 32750 (Sub.-No. 21) UP/SP-361, page 2; page 84 -92, Item F. Champion and A&NR
* UP/SP361, page 84
2




proposal, the subject was again raised with UP/SP during its Short Line Workshop in late August. Atno
time prior to its reply here has ti.e UP/SP raised the subject of economics—only the need to study labor
implications. Champion contends that UP/SP has not been responsive to our proposal. Champion raised
the issue in this proceeding to show the Board that Champion is trying to help itself where feasible and
practical when UP/SP fails to deliver service. For clarity of record, Champion did not ask the Board te
resolve this issue as UP/SP suggests in its response.

Champion takes strong exception to the UP/SP reply to the derailment situations at our Corrigan
facility. UP/SP contends that Champion’s trackage at Corrigan was so badly deteriorated that UP refused
to switch the plant until Champion performed essential maintenance to make the track safe. On a weekly
basis, employees of the MC&SA Railroad inspect the track, pavements, switches, frogs, ties, culverts,
and drainage facilities at Corrigan and perform mainienance as required. State and federal track
inspectors also inspect these facilities on a regular basis. Champion has not and will not allow our
track to deteriorate as suggested by UP/SP’s reply. It is the policy of Champion to maintain a safe and
healthful work environment for all employees, all service providers (including railroads), to protect our
property against accidental losses, and to comply with all applicable laws and regulations pertaining to
safety and health matters.

The fact is UP/SP has assigned SP locomotive 7295 to switching service at Corrigan. This
locomotive is an EMD GP40M, 3000 horsepower, 4 axle locomotive, 59’ 2” in length. We contend that
the locomotive is probably too large for switching 1,290 feet of track on a flat service (little grade). We

did not have the frequency of derailments prior to the assignment of this particular locomotive.

SUMMARY

Champion and the MC&S A maintain its support for consistent, reliable service for our operations

in East Texas served locally by UP/SP from Houston. Champion cannot endorse any additional
competitive conditions which would be counterproductive to the service we desire and deserve or
decrease from the service level experienced prior to the merger. The BNSF and UP/SP reached an
agreement, for the sake of overall merger competition, that permits both UP/SP and BNSF to operaie
southbound trains in the Lufkin subdivision between Shreveport and Houston. We have shown, and
UP/SP has agreed, that consistent service to our operations has been impacted by this agreement. While
UP/SP is taking a number of steps to improve local service, this amounts only to a promise of service on
terms UP/SP suggests which is not necessarily want the customer wants or needs. We urge the Board to

maintain continued and vigilant oversight ¢”the UP/SP merger with continued emphasis on Houston, the




Gulf Coast, and east Texas. For the foregoing reasons, the Board should order the UP/SP to provide

consistent local service to Champion and other east T=xas industries in the same manner as pre-merger.

Respectfully submitted,

g %, et

Richard E. Kerth
Transportation Manager - Commerce & Regulatory

Affairs

CHAMPION INTERNATIONAL CORPORATION
101 Knightsbridge Drive Hamilton, OH 45020

October 16, 1998

CERTIFICATE GF SERVICE

I hereby certify that copies of the foregoing document have been served this 16th day of October,
1998, by first class mail, postage prepaid, upon all parties of record in the oversight proceeding.

,7@2*\/‘ 2 . W
Richard E. Kerth
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DIRECT DIAL (202) 778-0642 %I% 202-463-2000

ejcnes@mayerbrown.com R MAIN FAX
%% 202-861- 0473

October 21, 1998

VIA HAND DELIVERY ENTERED

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board
Room 711

1925 K Street, N.W.

Washington, D.C. 20423-0001

0CT 22 1398
pul

Q
T
ﬁ

- 3

)

0

\

Re:  Finance Docket No. 32 760 (Sub-No. d é
Dear Secretary Williams: y

Please vote the following errata in BNSF’s Rebuttal Evidence and Argument in Support of
Requests for Additional Remedial Conditions, filed October 16, 1998, in the above-referenced

proceeding:

Page 1. footnote 1:

Insert the word “and” after the word “Branches” in line 3, place a . ~od after the
word “Houston” in line 3, and delete the remainder of the footnote thereafter.

The corrected to-tnote 1 now reads: “BNSF has determined to withdraw from the Board’s
consideration at this time its requests for: (i) neutral switching supervision on the former SP Sabine
and Chaison Branches; and (ii) PTRA operation of the UP Clinton Branch in Houston.”

A corrected page 1 is attached hereto for the convenience of the Board.

Page 15, line 7:

Change “to ensure” to “so”.

Page 32. line 4:
Change “could” to “to”.
CHICAGO BERLIN CHARLOTTE COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON

INDEPENL '‘NT MEXICO CITY CORRESPONDENT: JAUREGUI, NAVARRETE, NADER Y ROJAS
INDEPENDEN"" PARIS CORRESPONDENT: LAMBERT ARMENIADES & LEE




MAYER, BROWN & PLATT

October 21, 1998
Page 2

Tab 1, Verifi t of

Delete “this”.

Singerely,
G frc—
Erika Z. Jorfes

Attachment

cc: All Parties of Record (with encl.)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-Nos. 26, 30 anc' ™7)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

[Houston/Gulf Coast Oversight]

BNSF Rebuttal Evidence And Argument
In Support Of Requests For Additional Remedial Conditions

The Burlington Northern and Santa Fe Railway Company (“BNSF”) submits this
rebuttal evidence and argument in further support of its request that the Surface
Transportation Board (the “Board”) impose the additionai remedial conditions proposed

in its July 8, 1998 Application for Additional Remedial Conditions Regarding the

Houston/Gulf Coast Area (“Application”).

v BNSF has determined to withdraw from the Board’s consideration at this time its
requests for: (i) neutral switching supervision on the former SP Sabine and Chaison
Branches; and (ii) PTRA operation of the UP Clinton Branch in Houston.
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ATTORNEY S AT

A LIMITED LIABILITY PARTNERSHIP

NATIONSBANK FLAZA
600 PEACHTREE STREE. N E
AT.ANTA GEOJORGIA 30308-24186
TELEPHONE 404.885-32000
FACSIMILE 404-885-30(FAX]
IN.cRNET. william mullin@troutmansanders ¢

William A. Mullins, Esq.

October 20, 1998

VIA HAND DELIVERY
Hounorable Vernon A. Williams
Secret

Surfacaer?l"ransponation Board 0OCT 20 1598
Case Control Unit Part of
1925 K Street, N.W. Public Record
Washington, D.C. 20423-0001

ENTERED
Offico of the Secrotary

RE:  Union Pacific Corporation , Union Pacific Railroad Company and Missouri Pacific
Railroad Company — Control and Merger — Southern Pacific Rail Corporation, Southexn
Pacific Transportation Company, St. Louis Southwestern Railway Transportation
Comzuny, SPCSL Corp. And The Denver and Rio Grande Western Railraad Company,
Houston/Gulf Coast Oversight Proceeding
Federal Docket No. 32760 (Sub No. 26)

Dear Secretary Williams:

Enclosed for filing in the above ~aptioned matter, please find an original plus twenty six
(26) copies each of the Errata to Rebuttal Evidence and Argument in Support of the Consensus
Plan, both the “Highly Confidential” version, and a “Public” Version

Please date stamp the enclosed extra copy and return them to the messenger for our files.
If you have any questions please do not hesitate to contact me at (202) 274-2953.

Sincerely,

William A. Mullins, Esq.

Enclosures
cc: Parties of Record




SPI-7
TCC-7
KCS-14

“Public” Version

BEFORE THE

SURFACE TRANSPORTATION BOARD

RECEIVED
0CT 20 1098

FINANCE DOCKET NO. 32760 (Sub-No. 26)*

MaIL
MANAGEMENT
ste

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

HOUSTON/GULF COAST OVERSIGHT PROCEEDING

ERRATA TO REBUTTAL EVIDENCE AND ARGUMENT IN
SUPPORT OF THE CONSENSUS PLAN

THE CHEMICAL MANUFACTURERS
ASSOCIATION

THE RAILROAD COMMISSION OF TEXAS

THE TEXAS MEXICAN RAILWAY COMPANY

October 20, 1998

(* and embraced sub-dockets)

THE SOCIETY OF THE PLAS™ICS INDUSTRY,
INC.

THE TEXAS CHEMICAL COUNCIL

THE KANSAS C1TY SOUTHERN RAILWAY
COMPANY




“Public” Version

BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (Sub-No. 26)*

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

HOUSTON/GULF COAST OVERSIGIT PROCEEDING

ERRATA TO REBUTTAL EVIDENCE AND ARGUMENT IN
SUPPORT OF THE CONSENSUS PLAN

The Consensus Parties hereby submit the following changes to the Rebuttal Evidence and

Argument in Support of the Consensus Plan filed in this proceedings; on October, 16 1998.

ERRATA

Public - Volume 11
(CMA-S; SPI-5; RCT-4; TCC-5; TM-21; KCS-12)

Page 9, Figure 3 Insert New Figure 3

“Highly Confidential” - Volume III
(CMA-6; SPI-6; RCT-5; TCC-6; TM-22; KCS-13)

Figure 8 Insert New Figure 8
Figure 9 Insert New Figure 9




These revisions were necessary for three reasons:

(1) The UP traffic tapes for the first half of 1998 reported **********REDACTED****
***li#*#***t*#******t#**t####*REDATED* # 3 3k 3 3 3k 3 afe e 3k ke e o ofe e o ke ok ok ok ok o 352 ke e ke ok ok ok ok ok ok ke ok ok ok ok ok
*AkxERAExAEx*x%%% From secondary sources, it has now been confirmed that these reportings
were in error. AS a l'csult, #t*#*t##*ttREDACTED##***t‘*“##‘#**“t#tl"; o o o o o ok ok ok ok
HEERRERRAERARAXXREDA CTED* ** ¥ * %%k xxkk %% This brought the tonnage market shares in
line with the carload markct shares.

(2) Our consul‘ants had been previously unable to locate a 2-to-1 UP terminations file
that listed the receiver. On late Friday, October 16, a file was located in previous traffic tapes so
that necessary changes were made to reflect additional 2-to-1 shippers and correct spellings of
certain shippers. These changes primarily resulted in lengthening the 2-to-1 shipper list, but
added very few cars and tons and did not affect the UP and BNSF market shares.

(3) Our consultants had been previously unable to locate a 2-to-1 SP terminations file that

listed the receiver. On Sunday, October 18, a file was located in previous traffic tapes so that

necessary changes were made to reflect additional 2-to-1 shippers and correct spellings of certain

shippers. These changes primarily resulted in lengthening the 2-to-1 shipper list, but added very

few cars and tons and did not affect the UP and BNSF market shares.




TABLE 3
MARKET SHARES HOUSTON ORIGINATIONS/TERMINATIONS
FROM/TO 2-TO-1 LOCATIONS
JANUARY - JUNE, 1998

Originations Terminations
Cars Tons Cars Tons
8.8% 8.7% 9.3% 9.4%
91.2% 91.3% 90.7% 90.6%
100.0%| 100.0%| 100.0%| 100.0%
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Respectfully submitted and signed on eachr party’s behalf with express permission,

Lindil C. Fowler, Jr., Genéal Counsg

THE RAILROAD COMMISSION Or TEXAS
1701 Congress Avenue

P.O. Box 12967

Austin, Texas 78711-2967

Tel: (512) 463-6715

Fax: (512)463-8824

il

4

Richard A. Allen

Scott M. Zimmerman

ZUCKERT, SCOUTT & RASENBERGER, LLP
888 17" Street, N.W.

Suite 600

Washington, D.C. 20006-3939

Tel:  (202) 298-8660

Fax: (202) 342-0683

ATTORNEYS FOR THE TEXAS MEXICAN
RAILWAY COMPANY

P o
Thommas E. Schick
The Chemical Manufacturers Association
1300 Wilson Boulevard
Arlington, VA 22209
Tel: (703) 741-5172
Fax: (703) 741-6092

Scoit N. Stone :
Patton, Boggs L.L.P.

2550 M Street, NW
Washington, D.C. 20037

Tel: (202) 457-6335

Fax: (202)457-6315

ATTORNEYS FOR THE CHEMICAL
MANUF, CTURERS ASSOCIATION

. Woodrick, President
E TEXAS CHEMICAL COUN
1402 Nueces Street
Austin, Texas 78701-1586
Tel:  (512) 477-4465
Fax: (512)477-5387

Richard P. Bruening

Rcbhert K. Dreiling

THE KANSAS CITY SOUTHERN RAILWAY
COMPANY

114 West 11™ Street

Kansas City, Missouri 64100

Tel: (816)983-1392

Fax: (816) 983-1227

—

Wi A. Mulli

David C. Reeves

Sandra L. Brown

Ivor Heyman

Samantha J. Friedlander
TROUTMAN SANDERS LLP
1300 I Street, N.W.
Suite 500 East
Washington, D.C. 20005-3314
Tel: (202) 274-2950
Fax: (202)274-2994

ATTORNEYS FOR THE KANSAS CITY SOUTHERN

RAILWAY COMPANY

M Aosr Wéﬂ@/‘/

Martiff W. Bercovici
Keller & Heckman
1001 G Street, N.W.
Suite 500 West
Washington, DC 20001
Tel: (202) 434-4144
Fax: (202)434-4651

ATTORNEYS FOR THE SOCIETY OF PLASTICS

INDUSTRY, INC.




CERTIFICATE OF SERVICE
I hereby certify that a true copy of “Public” version of the “ERRATA TO REBUTTAL
EVIDENCE AND ARGUMENT IN SUPPORT OF THE CONSENSUS PLAN” was served
this 20" day of October, 1998, by hand delivery to counsel for Union Pacific Railroad Company,
counsel for Burlington Northern and Santa Fe Railway Company, the Port Terminal Railway

Association, and the Houston Belt & Terminal Railway Company, by first class mail upon all

other known parties of record in the Sub-No. 26 oversight proceedings and that a true copy of the

“Highly Confidential” version was served on parties who have signed the appropriate

%ﬁ% A. Mulliis

Attorney for The Kansas City Southern
Railway Company

confidentiality undertaking.
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R atan

WILLIAM L.SLOVER

C. MICHAEL LOFTUS

et )\ memmows
e 047-7

KELVIN J. DOWD - ‘ (202) 170

ROSERT D. ROSENBERG m o FAX:

CHRISTOPHER A. MILLS ! (202) 847-3619

FRANK J. PERGOLIZZI

ANDREW B, KOLESAR II1 -~ WRITER'S E-MAIL:

PETER A. PFOHL

SLovER & LorTUus
ATTORNEYS AT LAW

dga@sloverandloftus.com

October 19, 1998
BY HAND DELIVERY Offico of GERED
Office of the Secretary L

Case Control Unit OCT 19 7998
ATTN: STB Finance Docket No. 32760 (Sub-No. 26)

Surface Transportation Board

1925 K Street, NW

Washington, DC 20423-0001

Re: STB Finance Docket No. 32760 (Sub-No. 26)

E gl v

Dear Mr. Secretary:

On October 16, 1998, Carla J. Mitcham, General Manager,
Fuel & Energy Management, for Houston Lighting & Power Company
filed a "Verified Statement in support of BNSF's Joining UP's
Directional Operations." The filing included a facsimile version
of the verification page to the Verified Statement. Enclosed for
filing please find the original executed verification page, which
we request be substituted for the facsimile version.

Thank you for your attention to this matter. We

apologize for any inconvenience that the above may have caused.

Sincerely,

Donald G. Avery
An Attorney for Houst
Lighting & Power Com

Enclosure




-

Houston Lighting & Power Company

A Division of Houston Industries Incorporated

STATE OF TEXAS

COUNTY OF Harris

Carla J. Mitcham, being duly sworn, deposes and says that
she has rzad the foregoing Verified Statement, knows the contents
thereof, and that the same are true as stated, except as to those
statements made on information and belief, and as to those, that

she believes them to be true.

VWA - e

Carla J. Mitcham

Subscribed and sworn to before me
this /4 ~day of October, 1998.

// A
Notary Public for the County of Harris, Texas

My Commission expires /’X/ - X2/

CHARLOTTE A. BAILEY
Notary Public, State of Texas
My Commission Expires 1/21/2001

P.0O.Box 1700 ¢ Houston, Texas 77251-1700 ¢ (713)207-3200
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Commonweaith
October 15, 1998 Comultlng
Associates

Office of the Secretary

Case Control Unit

ATTN: STB Finance Docket No. 32760 (Sub-No.26)
Surface Transportation Board L
1925 K Street, N.W. g
Washiagton, DC 20422-00C!

Re: STB Finance Docket No. 32760 (Sub-No. 26)
Union Pacific Corp., e,tval.\— Control & Merger - Southern Pacific Corp., et al.

~b-No. 26) Hguston/Gulf Coast Oversight Proceeding / 57@' 7 V/

(Sub - No. 28) Burlington Northern and Santa Fe Railway Company—-
Terminal Trackage Rights—Texas Mexican Railway Company /S, ¢ 7

(Sub-No. 29) Burlington Northern and Santa Fe Railway Company—
Application for Additional Remedial Conditions Regarding Houston/Gulf Coast Area / 9
£ )

(Sub-No. 30) Texas Mexican Railway Company, et al.—-
Request For Adoption of Consensus Plan /s p s
C» § '}/

Dear Secretary Williams:

Enclosed for filing in the above-referenced docket are an original and twenty-five copies
of the Shell Oil Company and Shell Chemical Company Rebuttal In Support of Requested
Conditions. Also enclosed is a 3.5 inch diskette, containing the Joint Rebuttal in a format

which may be converted to Word Perfect 7.0.

Copies of this Joint Rebuttal are also concurrently served on .l other parties of record.

Respectfully submitted, /
Ciilca (he Seq relary
7,
il 0CT 19 1998

David L. Hall ;

art of
Pubiic Record

13103 FM 1960 West - Suite 204 - Houston, Texas 77065-4069 - Tel (281) 970-6700 - Fax (281) 970-6800
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BEFORE THE

SURFACE TRANSPORTATION BOARD
WASHINGTON, D. C.

FINANCE DOCKET NO. 32760
UNION PACIFIC CORP., ET AL. - CONTROL & MERGER -
SOUTHERN PACIFIC RAIL CORP.,, ET AL,
HOUSTON/GULF COAST OVERSIGHT PROCEEDING

(Sub-No. 26) Houston/Gulf Coast Oversight Proceeding

(Sub-No. 28) Burlington Northem and Santa Fe Railway Company—
Terminal Trackag : Rights—Texas Mexican Railway Company

(Sub-No. 29) Burlington Northem and Santa Fe Railway Company—
Application for Additional Remedial Conditions Pegarding Houston/Gulf Coast Area

(Sub-No. 30) Texas Mexican Railway Company, et al.—
Request For Adoption of Consensus Plan

JOINT REBUTTAL OF
SHELL OIL COMPANY AND SHELL CHEMICAL COMPANY
IN SUPPORT OF REQUESTED CONDITIONS

Brian P. Felker
Manager of Products Traffic
Shell Chemical Company
One Shell Plaza
Post Office Box 2463

Due Date: October 16, 1998 Houston, Texas 77252




. -

BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D. C.

FINANCE DOCKET NO. 32760
UNION PACIFIC CORP,, ET AL. -- CONTROL & MERGER -
SOUTHERN PACIFIC RAIL CORP., ET AL.
HOUSTON/GULF COAST OVERSIGHT PROCEEDING

(Sub-No. 26) Houston/Gulf Coast Oversight Proceeding

(Sub-No. 28) Burlington Northem and Santa F- Kailway Company—
Terminal Trackage Rights—Texas Mexican Railway Company

(Sub-No. 29) Burlington Northem and Santa Fe Railway
Application for Additional Remedial Conditions Regarding Houston/Gulf Coast Area

(Sub-No. 30) Texas Mexican Railway Compan-, et al.—
Request For Adoption of Consensus Plan

JOINT REBUTTAL OF SHELL OIL. COMPANY AND SHELL CHEMICAL
COMPANY IN SUPPORT OF REQUESTED CONDITIONS

Shell Oil Company and/or Shell Chernical Company “for itself and as agent for
Sheil Oil Company” (hereinafter jointly referred to as “Shell”), in response to the
opportunity afforded by the Surface Transportation Board (Board or STB) by its Decision
served August 4, 1998 in Finance Docket No. 32760 (Sub-No. 26), Uniog Pacific Corp.,

Qversight Proceeding, hereby file a joint rebuttal in support of certain of the requested
conditions which have been accepted for consideration by the Board, Both companies are

Corporations, the address of which is One Shell Plaza, Post Office Box 2463, Houston,
Texas 77252,




'tbeseshipmnuoccmtomdﬁon:owpetmchemiwplmtu
Deer Park, Texas, The belance of the Shellnilhﬁc:!ﬁpuworﬂ'omoﬂmﬂowoulf
Coast region facilities

Shzﬂop«aﬁomwwesimiﬂcmﬂyimmbdbyuuwmmlmminthe
westchnitedSmesmdpuﬁcuInRy induHouston/GulfCoutncion. For this reason
SlwllparﬁcipmdinthesmﬁmencyseMuOrd«PmceedmynhMtodnUP
service failure. We saw the introduction of competition on a limited basis provide &

measure of relief from the crisis,

Shell recognized the need foupermmmcoluﬁontotheconcenmﬁon of market
powcrinﬂnhnndsofonerdlroadwhichcontﬂbmedtothisuisis. Therefore when the
Board Mwwsmmwllmmwwmmp‘uinam
which would result in the implementation of policies which will ensure that Gulf Coast
shippers mverhavetocndumadimofthemngnimde of the UP service meltdown.

In that vein the Shell ComptniesﬁledaloinzkeqwforNemedid Conditions
in this proceeding on July 8, 1998, Shell also filed Joint Comments on September 18, 1998
pertaining to the requests for new conditions which were submitted by (1) the Texas
Mexican Railway Company (Tex Mex), Kansas City Southern Railway Company (KCS),
certain shipper and governmental interests (jointly referred to herein as “Consensus
Group™); (2) the Burlington Northern and Santa Fe Railway Company (BNSF); and (3)




ceminindividuddﬁppm.m“ﬁﬁnpmppmed,bymdlnge.theobjecﬁwsw
OpenﬁomlmugiesofdnplmﬁledbydwCoanzmp(Cmennnle)onMyt.
1998. We also expressed support for certain new conditions requested by the BNSF (BNSF
Plan) which was filed on the same cate.

Shcuhnnviewedunconmwmofvmiompuﬁuonlbecondithmprwm

dwComenmth.BNSFlemdﬂwhdeuﬂdﬁppcphm.msJomRab\M
lddnuuﬂnOpposiﬁoanondiﬁonAppﬁuﬁmﬁledbyUP.uwuumdn
comments filed by BNSF, CSX and NS. Support for the Shell recommendations which
follow is found in the Verified Statement of David L. Hall, attached hereto.

QPPOSITION TQ CONDITION APPLICATIONS

mcmnemwhkhmmbminodbywmmwmmﬁmmm
m&mmmmwmwmmummwﬁrmmmw
in our September 18 filing. In its comments UP refuses to take any major level of
responsibility for the service meltdown, placing the blamic on other railroads, economic
conditions and infrastructure, among other things. UP does however take full credit in its
comments for solving the crisis.

Thcmh\objecﬁveofmeU?comentsmtobcwmiunwpoly
franchise. TthPoppomcve:yconditionproposedbytheCamanmapmdBNSF.
It justifies this opposition with claims that it can handle all the traffic which it has
mishandled in the past.




UPdeclnuthemviceeﬁﬁsom.nithudonuomyﬁmuhthem It even

cllimzﬁntmviccisbcckto"nmd.” P«bnp.byredeﬁningwmnltoml”?ua

Hous!onpieﬁm:KCS/TexMex. iulaowmtoapplyﬂuCoumuaGmupuincipmm
compete in the UP monopoly franchises, Csxmnsmedmnmcmhadubmwe
ﬁwemblidnnunoﬁmcdemwhmthwmﬁﬂupmbmmwmfomm
ramifications of merger decisions.
Mwym,mofhmmmmmwniwwww
Mﬁmmmhxumﬁmwwmhhmmlymm

throughreeqnnihondmolidaﬁom. moummsﬁoﬂdbecomid«edbytheb«rd
in that light.




CONCLUSION

Shell luppomtheuﬂrondmlimentproposdforﬂoustonlndtheGulfCom
A:athatbnboensubnumedbyﬁwcmm(}mnp. Shell has always advocsted the
need for rail competition to provide a level of service that meets the shipping public’s
need, consistent with a reasonable level of rates that adequately compensates the railroads

performing the service. Implementation of the portions of the Consensus Plan we
supported in our September 18 ﬁlingwouldhclpnllwiltethedlngmconeemmionof
market power which contributed to the Gulf Coast Region rail service disaster. The sole
oxccpﬁontoSheﬂmpponfor!!nConsemusPhnwutodwpouibﬂitden
imphlnmaﬁonohnyoftheitemlinmeplmmxldinvolvetlntakimofm. We
rtitetntetlutpositioninthhﬁling. Shelldocsmtcondoneﬂuhkingofpmmyw
support the forced sale of assets,

Shell also supports the principle of directional trackage rights espoused by BNSF.

unmtmustbegnntedaccmwthelinunmmrywpuﬁcimindmwomuﬁc
ﬂombetweenmetwopoinnforwhichmﬁicrighuwcreoﬁmuym

Finally, Shell believes that the principles of competition can best be advanced
thmughmeutonthirdrdlmad,neuudlwitchinglndmm&spuching.mdmt
through solutions crafted solely for individual industry shippers.




ltinhcrespomibﬂityoftheaoudzouketbeactionnecewytoinmthntthe
conditions which contribuied 1o the Guif Coast Region railroad service meltdown are
ﬂtmdinmchamythuwemneverfwedwithmhenuchdm.moww

is befmdnBoudmrecﬁfythelukofeompeﬁﬁonwhichmuibmdtothemhdown
of Gulf C~ast Region railrcad service. We urge the Board to take advantage of that
opportunity by approving the requested conditions as recommended above.




SHELL CHEMICAL COMPANY
For itself and as Agent for Shell Oil Company
By its Manager of Products Treffic

fori. Lt

Brian P. Felker
One Shell Plaza
Dated: October 15, 1998 Houston, Texas 77252




CERTIFICATE OF SERVICE

1 hereby certify that on this 16th day of October, 1998, copies of the Joint Rebuttal in
Support of Requested Conditions of Shell Oil Company and Shell Chemical Company were

served by first class mail, postage prepaid, in accordance with the rules of the Surface

Transportation Board on Arvid E. Roach 11, Esq., Covington & Burling, Administrative

Law Judge Stephen Grossman, Federal Energy Regulatory Commission anu all other

Y/ A

Brian P. Felker

Manager of Products Traffic
Shell Chemical Company
One Shell Plaza

Post Office Box 2463
Houston, Texas 77252

parties of record.




SEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760
UNION PACIFIC CORP., ET AL. -- CONTROL & MERGER -
SOUTHERN PACIFIC RAIL CORF., ET AL.
HOUSTON/GULF COAST OVERSIGHT PROCEEDING

(Sub-No. 26) Houston/Gulf Coast Oversight Proceeding

(Sub-No. 28) Burlington Northem and Santa Fe Railway Company—
Terminal Trackage Rights—Texas Mexican Railway Company

(Sub-No. 29) Burlington Northern and Santa Fe Railway Company—
Application for Additional Remedial Conditions Regarding Houston/Gulf Coast Area

(Sub-No. 30) Texas Mexican Railway Company, et al. —
Request For Adoptior of Consensus Plan

VERIFIED STATEMENT
OF




- IDENTIFICATION AND QUALIFICATIONS OF AFFIANT
My name is David L. Hall. [ am President of COMMONWEALTH
CONSULTING ASSOCIATES, with offices at 13103 FM. 1960 West, Suite 204,
Houston, Texas, 77065. COMMONWEALTH CONSULTING ASSOCIATES provides
management consulting services, including practice areas in logistics and information

systems. A detailed statement of my qualifications may be found in Appendix A of my

initial Verified Statement in this proceeding, dated September 18, 1998.

1L- INTRODUCTION
This Verified Statement is submitted in support of the positions of Shell Qil
Company and/or Shell Chemical Company “for itself and as agent for Shel! Oil Company”
(hereinafter jointly referred to as “Shell™), as set forth above by Brian P. Felker. The Joint
Rebuttal is in response to the comments filed by certain parties of record’ on September 18,
1998 regarding requests for new conditions which were accepted for consideration by the

Surface Transportation Board (Board or STB) in its decision served August 4, 1998 in
Finance Docket No. 32760 (Sub-No. 26}, Union Pacific Corp,. et al, -- Control & Merger

! Commonwealth received comments on the requests for new conditions filed by Allied Rail Unions, Angeiina &
cveches River Railroad Company, Brotherhood of Maintenance of Way Employees, Burlington Northern & Santa Fe
Railway Company, CSX Corporation, Champion Intemational Corporation and its subsidiary; Moscow, Camden &
San Augustine Railroad, Greater Houston Partnership, National Association of Railrosd Passengers, Norfolk Southem
Corporation end Norfolk Southern Rallwsy Company, Pon of Houston Authority, Texas Mexican Railway Company,
Union Pacific Corporation and its subsidieries Union Pacific Railroad Company and Southern Pacific Rail
Corporation, United States Department of Transportation and United Transportstion Union.




The rebuttal of the Shell Companies addresses the comments which were
submitted by (1) Union Pacific Corporation and its' subsidiaries Union Pacific Railroad
Company and Southern Pacific Rail Corporation (UP); (2) Burlington Northern and Santa
Fe Railway Company (BNSP); (3) Norfolk Southern Corporation and Norfolk Southern
Railway Company (NS); and (4) CSX Corporation (CSX).

UL- BACKGROUND

United States railroad industry consolidation has resulted in & concentration of
market power that would be unimaginatle in any other industry. Two duopolies have
been created. West of the Mississippi River the UP and BNSF railroads dominate the
marketfornilmiees,withoneortheothethmdlingvinuanywaymﬂoodwhich
moves in this region. A similar situation has been created in the East with the approval of
the purchase of Conrail by CSX and NS.

However, these are not duopolies in the sense that in each market the consumer of
rlilaerviceslmachoiceofwﬂmfoxmhmvesuehumigbtbeducminmaiﬂine

duopoly. For example, if a duopoly existed in the air passenger market between two

cities, the consumer would have a choice as to the carrier. In the same case the consumer
of rail lerviceswouldtuvetoeqjoymvlcefromtwowﬁmnboththeoriginplmmd
the destination customer facility. For the preponderance of the rail service in the U.S.,
this is not the case. In most cases the origin and/or the destination is served by only one
carrier which precludes choice for the consumer of the service on either end.




Therefore, the majority of the origin-destination pairs within esch of these

duopolies actually represent monopoly franchises for a single carrier. That is the

importance of this case to the UP. It is a concern for the preservation of the monopoly
franchises they have been allowed to assemble and not whether their customers are
receiving the best possible service, in the safest possible manner, at competitive prices.

While the other three major rail carriers have slightly differen: agendas in the
instant case, the underlying purpose of their filings is the same; protection of monopoly
franchises. The statements of each of the carriers are addressed below.

The STB, imposed a five year oversight condition on approval of the UP purehase
of the SP and retained jurisdiciion to impose additional remedial conditions on the merger
if those already imposed proved insufficient. It is obvious from the events which have
occurred since control of the SP was ceded to the UP in September, 1996 that the original
conditions of the merger were grossly inadequate.

Lack of competition was, to a great degree, responsible for Gulf Coast Region
service crisis which spread to other parts of the UP system. If adequate competition had
buen mandated for the Gulf Coast Region, a system meltdown would have been less
likely for several reasons. First, competition forces companies to focus outward, on the
customer, rather than inward. The merger with the SP eliminsted much of UP’s Gulf
Coast Region competition. Rather than focusing on its customer base following purchase
of SP, the UP focus was intemal. Priority was placed on cost cutting and =ritem
rationalization in order to justify merger costs rather than focusing on customers and

their requirements. When the crisis occurred, the UP interna! focus became more intense




43 management resources were trained on maintenance of monopoly franchises through
the exclusion of other carriers.

deecowmmﬁonofmouminthehnﬂ:ofonemwv)gwm

regionai meltdown in the event of severe service probiems for that carrier. If adequate
competition had been maintained in Houston and the surrounding region, other carriers
would have been available to take up the slack as the UP began having problems. The
regional service meltdown would have approached neither the breadth nor depth we
experienced had railroad service alternatives had been immediately available to the
effected shippers.

The Board, based on the best information available to it at the time, approved the
merger of the UP and SP subject to competitive conditions which have now proved
inadequate. However, there have been unforeseen ramifications from the decision which
the Board must now correct. The inability of the UP to effectively operate the franchise it
was granted and subsequently to fulfill its common carrier obligations as it gridlocked an
entire region, make clear the mistake of concentrating such enormous market power in
the hands of a single carrier.

The Board has rightfully provided the opportunity to correct this mistake. The
desire of UP to protect its monopoiy franchises notwithstanding, the correct course of
action is to implemenrt conditions which will preclude the occurrence of a disaster similar

to the one the Gulf Coast Rr:gion has experienced over the past eighteen montiis.




UP has shown its true concern throughout the service crisis which it created with
its mishandling of the SP purchase and consolidation. When the Gulf Coast meltdown
began to take shape in the first quarter of 1997, UP first denied that there was a crisis. As
the crisis became worse during the summer of 1997, UP made excuses and consistently

underplayed the significance of the meltdown in its public statements. In the fall UP

fiercely resisted STB intervention in the form of an emergency service order. Throughout

the term of the order, UP fought its extension, always claiming that operations would
return to normal, by the next month.

The UP concern was not “the public interest,” nor was it the financiai losses
suffered by its customers due to higher transportation prices, lower equipment utilization,
lost business opportunities and plant shutdowns. The UP was solely preoccupied with
protecting its monopoly franchises by resisting even emergency trackage rights for those
carriers which could help a'ieviate the crisis caused by UP.

UP has filed predicable comments on the conditions requested by the Consensus
Group, BNSF and others. The weight given these comments must be limited to the
pounds of paper they consume however, as they represent a four volume effort to obscure
the issues before the Board.

The UP filing is a monument of corporate self-absorption, filled with avoidance of
responsibility, self-aggrandizement and historical revisionism. UP begins by praising
STB for its actions in handling the UP service meltdown. Particularly citing STB
Emergency Service Order 1518 the UP touts “measured but decisive action” by the




Board. * The praise continues for the next two pages. This is the same UP which fought

vigorously against ESO 1518, maintaining that STB intervention was unnecessary.

The UP deflects responsibility for the service crisis to any and every other party
that it could possibly blame, including the BNSF, SP, Mexican traffic, and “the
economy” to name a few.’ It admits only two errors, “both of them reversed within two
weeks.™

UP also takes full credit for solving the service crisis. > No credit is given to the
STB, to the other railroads which took the pressure off by handling part of its traffic or to
shippers which were forced to find alternative modes. No, “...the crisis is over, and the
merger deserves the credit for this good news.™ In fact the service crisis has diminished
indeouston/Gmeoutmthoughserviceisbynomumb.cktononml.'fho
improvement is due in no small part to many of the initiatives which were implemented
as @ result of ESO 1518 and that under consideration in this docket as permanent
conditions. It is not because of the self serving action of the UP.

The UP backs up its assertions with Verified Statements from numerous
concultants and railroad personnel. One such statement, by Mr. Dennis J. Duffy,
Executive Vice President-Operations for UP, makes the claim that “[T]here is no-service
related reason to grant the conditions requested by other railroads or customers in this
proceeding.”” To back this up Mr. Duffy provides the Board with measurements of UP

3 UP's Oppotition to Condition Applications - Volume 1, Page 2

"UP's Opposition to Condition Applications « Volume 1, Pages 63-70

* UP's Opposition to Condition Applications - Volume 1, Page 68

* UP’s Opposition to Condition Applications - Volume 1, Pages 70-75

* UP's Opposition to Condition Applications - Volume 1, Pages 74.7%

" UP's Opposition to Condition Applications - Volume 3, V.8 of Deanls J. Duffy, Page 2




performance. ltisimpommfonthoudtomliutbntthewaythcuﬂmdm
Mormanoemdthemyshippersmusunperformmemv«yd‘ﬂ'm. A railroad is

interested in the on- time performance of its trains. Shippers are interested in transit time;

howlongitnkestomoveaw.fxomthetimeithpickedupmnil it is finally placed on
the customer’s track. When Shell instituted its “Railroad Performance Measurement”
program covering nine major railroads serving Shell across the United States and asked
railroads to provide transit time measurements the railroads invariably brought glowing
statistics conceming the “on-time” percentage of their trains, much like Mr. Duffy
Peesents in his statement. However, the transit time measuremen:t on an individual cars or
blockofcmﬁ'omdateofahipmemtoeonmuctivephcemenutdudmdonkbuhum
which Sheli gauges on-time performance.

M. Duffy provides statistics for the movement of Sheli products from Deer Park
to the gateways of East St Louis and New Orleans. According to Mr. Duffy “Service to
Shell has returned to normal levels.™ In September 1998 Mr. Duffy reports that loaded
cars were averaging 3.75 days from Deer Park to New Orleans. Prior to the merger when
Shell nhippedeithetvinheUPortheSPitwunkingS days from date of pickup to
placement to constructive placement or placement for interchange in New Orleans, which
is 25% higher than what transit time should be. We don’t know whether M. Duffy is
measuring train time from Deer Park to New Orleans or car time from the Shell plant to
constructive placement. He may not have included the terminal time. As for loaded cars

* UP's Opposiiion to Condition Applications - Volume 3, V.$ of Dennis J. Duffy, Page 7




from Deer Park to East St. Louis all Mr. Duffy gives is a percentage improvement (78%

since the worst month) which tells us absolutely nothing.

Mr. Duffy's was the only Shell specific testimony regarding UP performance.
The bottom line is that UP performance will only reach optimal levels when they
experience the pressure of competition.

Volume Four of the UP comments is a compilation of over 500 letters of support
solicited by UP from other railroads, shippers and government officials. Many of the letters
in that volume were drafted from a form letter that UP provided which talked about letting
“UP fight its way out” of problems and that we should not “weaken UP at a time when it
has already suffered large financial and traffic losses.” Most of the letters are not even from
entities connected in any way with, or affected by, rail competition in the Gulf Coast
Region. This entire volume should be given no weight.

The BNSF comments seek to preclude the Consensus Group from obtaining any
of the conditions sought. BNSF comments are interesting in that while BNSF wants to
protect its part of the Houston pie from KCS/Tex Mex, it also wants to apply the Consensus
Group principles to compete in the UP monopoly franchises, CSX and NS filed statements
in order to preclude the establishment of a precedent where the Board rectifies problems
created by unforeseen ramifications of merger decisions.

The statements filed by the railroads as comments in opposition to the proposed
conditions in this proceeding provide no basis for rejecting those conditions. Despite lofty
rhetoric in its comments about “public interest,” private property and the constitution, the

UP objective remains the same; preservation of its monopoly franchises. The Board




should ignore the UP rhetoric and take action which would prevent a recurrence of the UP

service disaster, .. recommended in the statemen' of Brian P. Felker heretofore.
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Finance Docket No. 32760 (Sub-No. 26)

Union Pacific Corporation, Union Pacific Railrcad Company ‘! TG
4 And Missouri Pacific Railroad Company
ne ' clary
- Control And Merger -
0CT 19 1908
o Southern Pacific Rail Corporation,
Putlic Record Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp. And The
Denver And Rio Grande Western Railroad Company

Reply to UP’s Opposition to
Dow’s Request for Additional Conditions

The Dow Chemical Company (“Dow™) hereby responds to the “Opposition to
Condition Applications” of the Union Pacific Railroad Company, filed September 18,
1998. Dow filed a “Request for Additional Conditions” (DOW-1) on July 8, 1998 ia
response to the Board’s Decision No. 1 in the above referenced proceeding. Dow seeks
two conditions that would grant The Burlington Northern and Santa Fe Railway
Company (“BNSF”) access to its Freeport, Texas chemicals and plastics production
complex. These conditions would help to remedy the anti-competitive effects of the
merger between the Union Pacific Railroad (“UP”) and the Southern Pacific Railroad
(“SP”) (collectively referred to as the now merged carrier “UP” unless used in a pre-

merger context) that have contributed to the service crisis on the Gulf Coast. Dow’s




response is comprised of this “Reply” and the “Rebuttal Verified Statement of William L.
Gebo” (“Gebo Rebuttal V.S.”).
Introduction and Sumimary

This proceeding was initiated by the Board to determine “whether there is any
relationship between the market power gained by UP through the merger and the failure
of service that has occurred here, and, if so, whether the situation should be addressed
through additional remedial conditions.” Decision No. 1 at 5. Dow contends that,
because the UP/SP merger consolidated much of the rail infrastructure that is necessary
to provide service to Gulf Coast chemical shippers in a single carrier, there was no
effective alternative to the UP when the service crisis hegan. BNSF’s high dependence
upon the congested UP infrastructure prevented it from being a “safety valve” for UP’s
overburdened system. Furthermore, BNSF’s limited access only to the former SP’s “2-
to-1” traffic base has not provided it with sufficient traffic volumes to justify major
investments in its own infrastructure in the region.

Dow’s conditions are designed to partially address these unintended competitive
consequences of the merger. In its Opposition to those conditions, however, the UP
attempts to shoehorn Dow’s requests into the “open access” camp without really
addressing the substance and benefits of Dow’s conditions. Dow’s conditions would

allow the large volume of traffic from Freeport to serve both (1) as a “safety valve” for

diverting a large volume of traffic off of the UP system in times of service problems and

(2) as an incentive to BNSF to construct its own additional infrastructure in the Gulf




Coast. In fact, BNSF and Dow already have made infrastructure commitments if BNSF
obtains access to Dow at Freeport. (DOW-1, Gebo V.S., Ex. 6)
Argument

UP’s objections to Dow’s requested conditions follow three principle themes.
First, UP contends that the service crisis in the Houston/Gul, '~ ast area is over and thus
there is no need for additional conditions. Second, UP argues that the merger is not
relevant to Dow’s conditions. Third, UP contends that Dow’s conditions will cause more
harm than good. Each of these contentions is addressed below.

L. UP SERVICE AT DOW’S FREEPORT FACILITY REMAINS AT
UNACCEPTABLY LOW LEVELS.

UP relies extensively upon the Board’s decision in STB Service Order No. 1518
(Sub-No. 1), released July 31, 1998, concluding that the service emergency in the
Houston area is over. It is premature, however, for the UP to declare that the entire crisis
is over or that it won’t surface again. While service may have improved for many
shippers, it has not returned to normal pre-crisis levels. Moreover, the service crisis,

while less extreme, certainly is not over at Dow’s Freeport facility. Dow repeatedly has

emphasized that service to Freeport remains below acceptable levels. ' This fact has been

the impetus behind Dow’s request that additional conditions be imposed upon the merger.
In the Verified Statement of William L. Gebo, included in DOW-1, Dow made an
extensive evidentiary showing of UP’s continuing peor performance levels for Freeport

traffic. UP has not questioned the accuracy of Dow’s data. Indeed, much of the data

’ See Letter to Secretary Williams from Dow’s Counsel in Service Order No. 1518 (Sub-No. 1), dated
September, 14, 1998.




analyzed by Mr. Gebo was provided to Dow by the UP. (DOW-1, Gebo V.S. at 4)
Rather, UP has played a game of “hide the ball.” Whereas Mr. Gebo analyzed the traffic
data as it pertained to UP service at Freeport, the UP has chosen to include traffic data for
all of Dow’s facilities ~ombined. (UP/SP-356 at 232-33) The UP’s only breakout of data
by facility is for Dow’s Plaquemine, Louisiana chemicals and plastics production
complex. (/d.) But, Dow has publicly acknowledged that UP service at Plaquemine, its
second largest facility after Freeport, has shown substantial and sustainable signs of
improvement. (DOW-1, Gebo V.S. at 3) UP’s inclusion of Plaquemine traffic data
clearly is intended to obscure the unsatisfactory service still received at Freeport.

UP’s service 10 Freeport remains quite poor, particularly on westbound traffic. In
fact, UP’s most congested westbound traffic corridors are not even included in UP’s
performance data because UP is short-hauling itself on these corridors. (DOW-1, Gebo
V.S. at 6) The omission of these highly congested corridors artificially inflates UP’s
performance statistics. This selective use of data by the UP should be recognized for its
many substantia! deficiencies.

Dow Witness Gebo has submitted 2 Rebuttal Verified Statement that more directly
responds to the UP’s selective use of data. For example, the UP has presented on-time
performance data for only 23 of 40 strategic corridors that Dow and UP jointly have
selected to monitor, without even identifying which of the 23 corridors it uses. (Gebo
Rebuttal V.S. at 2) Many of those corridors are experiencing on-time delivery levels well

below and some are as low as {Id.) The UP also has included data for Dow’s

Plaguemine facility, which is not even the subject of Dow’s Request for Additional




Conditions. (J/d.) Furthermore, whereas Dow has identified west coast strategic corridors
as the most afflicted, the UP all but ignores those by choosing instead to focus on
corridors to the major eastern gateways. (UP/SP-358, Duffy V.S. at 2-3, 4)

In the few places where the UP acknowledges that its service is below par, it has
some explanation or excuse. For example, the UP claims that its poor on-time
performance to Chicago has been due to a temporary transition in its transportation plan.
(Id. at 4) It also claims that slow service to California destinations has been due to the
implementation of TCS on the Sunset route. (Id. at 3) This is part of a continuing series
of excuses that UP has given to Dow, other shippers, and the Board. Such excuses have
become all too commonplace during this crisis. Shippers no longer can determine when
UP’s explanations are legitimate or just an attempt to buy more time with shippers or the
Board. They want solutions, not more excuses.

In the final analysis, the Board’s conclusion that the service crisis is over in the
Houston/Gulf Coast region does not automatically preclude a grant of Dow’s conditions.
Clearly, service has not been adequately restored to some shippers, including Dow’s
Freeport complex. Furthermore, just because the service crisis may be over for the
moment does not mean that the underlying causes have been identified and remedied. In
Decision No. 1, the Board identified a lack of infrastructure as a fundamental underlying

cause of the service crisis and invited parties to propose conditions that could address that

problem. There st’il remains a tremendous dearth of adequate infrastructure in the region

to handle existing traffic levels and most of the existing infrastructure still is owned and




operated by the UP. Thus, the original purpose behind this procecding remains even if

the current service crisis does not.

IL. UP’S SERVICE CRISIS IS DIRECTLY ATTRIBUTABLE TO MARKET
POWER GAINED AS A RESULT OF THE MERGER.

UP’s second objection to Dow’s requested conditions is that Dow has not
connected the service crisis to any increase in UP’s market power resuiting from the
merger. This statement simply is false. Dow has presented two different ways in which
the service crisis is connected to the market power gained by UP through the merger.

First, the merger of the UP and the SP consolidated the only two rail carriers in the
region with significant independently owned infrastructure. This eliminated a significant
“safety valve” that could have prevented an isolated service problem from exploding into
a full-blown crisis across the entir: western half of the United States. For example, if the
same service meltdown had occurred on the SP prior to the merger, shippers at
competitively served points would have been able to switch their traffic volumes off of
the SP and onto the UP. In addition to providing thos= shippers with immediate relief,
this shift in traffic would have benefited captive SP shippers by reducing traffic volvmes,
and hence congestion, on the SP. The ability of the UP infrastructure to absorb some of
SP’s traffic was a “safety valve” that took some of the pressure off of the SP system
during times of crisis.

The merger eliminated this “safety valve.” The original conditions imposed by the

Board sought only to replicate SP competition at “2-tol” points by granting BNSF access

to those points via trackage rights. The Board, however, gave little or no consideration to




BNSF’s infrastructure. Thus, when UP service problems arose in the Houston/Gulf Coast

area after the merger, BNSF, the only carrier left to absorb a shift in traffic, could not do

so effectively because of its over-dependence upon the UP infrastructure to handle this

traffic. The elimination of the only competing rail carrier with an independent
infrastructure is a direct result of the UP/SP merger.

This leads to Dow’s second argument that BNSF lacks sufficient incentive to
construct new infrasiructure in the region because its traffic base is restricted to only a
portion of SP’s pre-merger traffic base. Both UP and the Board acknowledge that more
infrastructure is needed in the Houston/Gulf Coast area. More importantly, as
demonstrated in Dow’s first point, a good portion of that infrastructure needs to be
constructed by the BNSF. Yet, the only definitive infrastructure proposals submitted thus
far are from the UP pursuant to an order from the Board. That proposal calls for $1.4
billion of investment over 5 years, which the UP certainly cannot bear and should not
bear alone. Ex Parte No. 573, “Union Pacific’s Report on Houston and Gulf Coast
Infrastructure” (May 1 1998), pp. 1-2. The UP has not responded to this point at all.

Dow’s requested conditions address both connections between the UP’s market
power and the service crisis. First, Dow’s Freeport fcility could help to make BNSF a
substitute “safety valve” for this and future service crises in the region. As the largest
chemicals and plastics production complex in the United States, Freeport offers a
substantial volume of traffic that could be diverted from the UP system. Freeport’s
location also would ensuce that BNSF would not be overly dependent upon UP trackage

rights to access Dow’s facilities, thereby minimizing potential disruptions to BNSF




service during a UP service crisis. Furthermore, Freeport’s large traffic volume would
allow the Board to address the “safety valve” issue in a limited manner by focusing its
conditions only upon a single shipper location. Second, if Dow’s condition is granted,
Dow and BNSF have committed jointly to construct a rail yard to handle Dow’s traffic.
The UP, however, takes a different and highly skewed view of what it means to
conrect the service crisis to its new found market power. UP’s position seems to be that
it must use its market power to deliberately cause the service crisis for some monopolistic
gain. (UP/SP-356 at 61) Even the UP recognizes the absurdity of this argument, and yet,
it contends that such a showing is necessary before additional conditions can be imposed.
(Id.) The market power that UP possesses is the ability to suffer prolonged service
failures and not have to be concerned with the loss of significant traffic volume. UP’s

shippers, particularly chemicals and plastics shippers, have had no option but to continue

tendering traffic to UP as its service fell to record low levels. Even “2-to-1" shippers

who, in theory, could switch their service to BNSF could not in fact escape UP’s service
problems since BNSF was forced to operate great distances over UP lines via trackage
rights.

UP also contends that Dow’s conditions cannot be granted becauvse the merger did
not directly reduce the number o.” carriers serving Freeport, which was captive to UP both
before and after the merger. Tais fact, however, ignores the broader scope of this
proceeding, which is to address the underlying causes of the service crisis. Moreover,
this fact is not a per se bar to granting Dow’s requests. Short of divesting SP’s lines and

selling them to BNSF, there is no other way to increase BNSF’s traffic base except by




granting some s**ppers additional competition. Dow’s requested conditions are the least
intrusive of all the conditions requested in this proceeding.

The Board has strongly disfavored divestiture throughout the UP/SP merger
proceeding. Moreover, the Board has bent over backwards to avoid divestiture even by
granting some shippers new competition through the transload condition originally
imposed upon this merger. See Decision No. 61, Finance Docket No. 32760 (served
Nov. 20, 1996). When the potential harm is great and there is no other way to rectify that
harm to shippers, the Board can and has imposed conditions that result in increased

competition over pre-merger levels.

[II. DOW’S CONDITIONS COULD INCREASE INFRASTRUCTURE
INVESTMENT IN THE HOUSTON/GULF COAST AREA.

UP inaccurately asserts that Dow’s conditions would adversely affect the total
level of infrastructure investment in the Houston/Gulf Coast region. More specifically,
UP claims that the loss of Dow’s Freeport traffic would undermine its own investment
capability and incentives by depriving it of revenues tlat it receives from Dow’s Freeport
traffic. There are several flaws in UP’s logic, however.

UP claims that it will lose in revenue if BNSF captures Dow’s
Freeport traffic. (UP/SP-357, Barber V.S. at 30) If the Board grants Dow’s conditions,
however, that does not automatically mean that BNSF would be awarded any, much less

all, of Dow’s Freeport traffic. UP and BNSF would be expected to competitively bid for

the traffic. UP, at the very least, would retain its single line hauls for approximately 25%

of Dow’s traffic. UP also might be more competitive than BNSF on some interline rail
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movements. Thus, UP would not stand to lose all of the Freeport revenue that it claims is
at risk.

If UP should lose some of Dow’s Freeport traffic to BNSF, UP will not need to
invest in significant additional infrastructure to serve Dow. As a result, UP could divert
those funds to other infrastructure improvements that might otherwise have been deferred
or not constructed at all. UP has proposed over $1.4 billion in infrastructure
improvements. Clearly it cannot construct all of these improvements immediately. To
the extent that BNSF can help shoulder that burden, additional infrastructure could be
constructed more quickly. Moreover, Dow would be contributing its financial resources
towards additional infrastructure that BNSF would construct to serve Freeport, thereby
increasing the overall pool of money available for such investments.

The most important factor, which UP fails to recognize, is that the infrastructure
will be more evenly spread between two competing carriers. Thus, even if UP correctly
has concluded that its own investment capability will be undermined, its loss is BNSF’s
gain and that gain will help to equalize the infrastructure distribution in the Houston/Gulf

Coast area.

Conclusion and Request for Additional Conditions

Dow requests that the STB impose the following additional remedial conditions

upon the UP/SP mers ¢r in order to help alleviate the unacceptable service problems that

Dow is suffering at Freeport and to alleviate the competitive causes of those service

problems on the Texas Gulf Coast:




Haulage rights for BNSF on the Freeport Industrial Spur between the UP
mainline at Angleton, Texas and Dow's chemicals and plastics production
complex at Freeport, Texas, with

(a) the right for Dow and/or BNSF to construct and interconnect a

storage and gathering yard with the UP lin. near Angleton or another

point to be determined later, along with
the requirement that UP efficiently interchange Dow’s traffic with
BNSF at Angleton or at another point where Dow and/or BNSF
constructs such interchange and gathering yard, and along with
haulage rates and terms to be established pursuant to the terms of the
Settlement Agreement between UP and BNSF that was imposed by
the STB as a condition to the UP/SP merger.
In addition, if the STB desires to foster significant additional investment by
BNSF and to provide even more thorough relic:f that bypasses critical
“choke points” on the UP system, Dow asks the Board to permit a build-out
to and interconnection with the UP mainline between Chocolate Bayou and

Angleton, Texas at a point to be determined later.

These conditions are less intrusive and disruptive to UP operations than
divestiture; will address the competitive issues that contributed to the service problems;
and will reduce congestion on the UP system. BNSF access to Freeport traffic will grant
Dow effective near-ter i relief from UP's chronic service failures; will help give UP the
breathing room it needs to attempt to rectify its problems; and will establish a solid
foundation for the type of healthy competition that can prevent similar service
emergencies from recurring in the future

The UP has argued that the build-in called for by the second condition will never

be constructed if BNSF cbtains access to Freeport via haulage rights under the first




condition. (UP/SP-356 at 234) In its Request for Relief, however, Dow indicated that the
first condition would only be temporary if the second condition also were granted.
(DOW-1 at 20) Dow emphasized only that relief needs to be long-term rather than short-
term in order for Dow and BNSF to make significant infrastructure investments. (/d. at
21) Nevertheless, in order to address the UP’s concern, Dow would agree to a 10-year
limitation on the first condition, afier which time the condition would be subject to
review by the STB to determine, if a build-in has not yet been constructed, whether such
construction is imminent. A minimum 10-year period is necessary in order to give Dow
and BNSF sufficient time to amortize their investment in the rail yard that would be
constructed under the first condition.

WHEREFORE, Dow asks that its request for additional remedial conditions upon

the UP/SP merger be granted.

Respegsfully submitted,

e

Nicholas J. DiMichael

Jeffrey O. Moreno

Donelan, Cleary, Wood & Maser, P.C.
1100 New York Avenue, N.W., Suite 750
Washington, D.C. 20005-3934

(202) 371-9500

October 16, 1998 Attorneys for The Dow Chemical Company




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 26)

Union Pacific Corporation, Union Pacific Railroud Company
And Missouri Pacific Railroad Company

- Control And Merger -

Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp. And The
Denver And Rio Grande Western Railroad Company

REBUTTAL
VERIFIED STATEMENT OF
WILLIAM L. GEBO

My name is William L. Gebo and I am Manager, North American Rail Services
Procurement for The Dow Chemical Company (“Dow”). 1 previously submitted a
Verified Statement in this proceeding as part of Dow’s “Request for Additional
Conditions,” dated July 8, 1998 (DOW-1). 1 am submitting this rebuttal verified
statement in response to information and data submitted by the Union Pacific Railroad
Company (“UP”) in “UP’s Opposition to Condition Applications,” dated September 18,
1998 (UP/SP-356).

In my initial verified statement, I submitted traffic data to demonstrate that UP’s
service at Dow’s Freeport, Texas facil’ty remains at unacceptably low levels over a year
after the service crisis began. My data was narrowly focused upon the Freeport facility

because that is the only major Dow facility where UP service has not shown sufficient

improvements and Freeport, therefore, is the focal point of Dow’s requested conditions.




In reply to my initial verified statement, the UP submitted the Verified Statement
of Dennis J. Duffy, UP’s Executive Vice President-Operations. Through the selective
use of data Mr. Duffy and the UP attempt to show that UP service to Dow is back to
normal and therefore Dow’s requested conditions are not warranted. In addition, Mr.
Duffy and the UP attempt to mask UP’s true performance at Freeport by lumping
Freeport data with data from Plaquemine, Dow’s next largest facility. I will respond to
each of these misrepresentations through this verified statement.

Firsi, Mr. Duffy, at page 4 of his verified statement, states that the UP tracks on-
time performance in 23 strategic corridors that Dow selected and that Dow’s shipments
have arrived on-time more than 90% of the time since June 1998. The UP actually tracks
on-time performance in over 40 strategic corridors that Dow and the UP jointly selected.
Approximately 26 of those corridors relate to Freeport and at least 14 relate to
Plaquemine. Mr. Duffy has not identified which corridors he refers to in his statement.
The facts are that several of the corridors serving Freeport have seen on-time delivery
levels between June and September 1998, including some as low as

The UP ignores those corridors and attempts to improve appearances at Freeport
by including traffic corridors that serve Plaquemine.

Next, Mr. Duffy talks about transit times from Plaquemine to Chicago and New
Orleans. I already am on record stating that UP service has returned to near pre-crisis
levels at Plaguemine. My testimony and Dow’s requested conditions in this proceeding
are directed solely to Freeport. What Mr. Duffy and the UP have to say about
Plaquemine simply is irrelevant.

Mr. Duffy also discusses transit times between Plaquemine and Freeport being

just below pre-crisis levels. However, over 90% of that traffic moves from Plaquemine to

Freeport rather than the other way around. This measure, therefore, is a more

appropriate measure of service at Plaquemine, not Freeport.




Finally, as I mentioned in my initial verified statement, the worst service corridors
from Freeport are to the west coast. The main corridor for Dow’s Freeport traffic runs
from Houston to Sweetwater, Texas. Dow still is shipping much of that traffic by marine
vessel and via the BNSF pursuant to a short-hauling arrangement with UP that allows
BNSF to pick-up the traffic in Houston rather than Sweetwater. The UP, however, has
informed Dow that it wants to end that short-hauling arrangement, despite the fact that
its transit time is only averaging 55% on-time performance from June through September

1998 on the small amount of Dow traffic that still does transit that corridor. If UP cannot

provide normal service over that corridor for this small amount of Dow traffic today, how

will it do so after Dow’s large traffic volumes are added back into the mix?

Several othe: strategic Dow west coast corridors also continue to experience
poor service from the UP. Their actual transit times from June through August 1998
have remained double that of transit times from the pre-crisis level in the first half of
1997.

This data shows that Freeport continues to receive unacceptable service from the
UP. I believe that Dow’s requested conditions would help to address some of the
underlying reasons why the service crisis erupted in the first place and is slow to

disappear.




STATE OF
COUNTY OF

William L. Gebo, being duly sworn, deposes and says that he has read the
foregoing statement, knows the facts asserted there are true, and that the same are
true as stated.

( Dbtean X Aoy

William L. Gebo

Subscribed and sworn to before me, a Notary Public, this 15"' day of

October, 1998.
Notary Public U

y - LENE S. KAUFMAN
My Commission expires: LO l(D"cgwl mme?mc,mmm. MICHIGAN
MY COMMISSION EXPIRES OCTOBER 16, 2001




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Reply to UP’s Opposition to

Dow’s Request for Additional Conditions has been served by first class mail,

postage pre-paid, on all parties of record in this proceeding this 16th day of

October, 1998.

4o W0

Aimee L. DePew
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DONELAN CLEARY
WOOD & MASER, P.C.

October 16 1998
BY HAND DELIVERY

Honorable Verr on A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W., Suite 700
Washington, D.C. 20423

Re: STB Finance Docket No. 32760 (Sub-No. 26), Union Pacific
Corporation, et al.—Control and Merger—Southern Pacific Rail
Corporation et al. [Houston/Gulf Coast Oversight|]

Dear Secretary Williams.

Please =zcept for filing in the above referenced proceeding the original plus
twenty-five (25) copies of the Rebuttal Argument in Support For Conditions Submitted
On Behalf of The National Industrial Transportation League. The League’s filing is also
being submitted on a 3.5 inch diskette, formatted in WordPerfect 7.0.

(One additional copy of the League’s filing is also provided to be date and time
stamped and returned to the messenger for delivery to our office.

Sincere ;W

Ka¥n A. Booth

Attorney for
The National Industrial Transportation League

cc: All Parties of Record
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BEYORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 26)

UNION PACIFIC CORPORATION, et al.
—CONTROL AND MERGER—
SOUTHERN PACIFIC RAIL CORPORATION et al.
[HOUSTON/GULF COAST OVERSIGHT]

REBUTTAL ARGUMENT IN SUPPORT OF
CERTAIN REQUESTS FOR CONDITIONS

submitted on behalf of

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

In accordance with procedural scheduie established by the Surface
Transporiation Board (“Board”) in this proceeding, the National Industrial

Transportation League (“League”) hereby submits its Rebuttal Argument in support of

certain proposed conditions that pertain to rail service in the Houston /Gulf Coast area

by the Union Pacific Railroad Company (“UP”).!

L INTRODUCTION
This proceeding was instituted on March 31, 1998 to consider further conditions
for rail service provided by the UP in the Houston/Gulf Coast region. In that decision

("Decision No. 1"), the Board indicated that it would examine whether there is any

! The “UP” refers to the railroad that has survived the merger between the Union Pacific
Corporation, Union Pacific Railroad Company and associated railroads and the Southern Pacific
Rail Corporation, Southern Pacific Transportation Company and associated railroads which was
approved by the Board in Decision No. 44 in Finance Docket No. 32760. Unless otherwise
indicated, references throughout this filing to “UP” shall refer to the combined UP/SP rail
system.




relationship between the service failures that occurred in the area during the

implementation of the UP/SP merger and the market power obtained by the UP as a
result of the merger. Decision No. 1, p. 8. The Board stated that it would “thoroughly
explorc anew the legitimacy and viability of longer-term proposals for new conditions
to the merger as they pertain to service and competition in that region.” Id., p.5. T}
League believes that the Board is clearly correct in asserting its continuing jurisdiction
over this transaction, and believes tha'. there is no unfairness to any party in doing so.
On July 8, 1998, the League responded to the Board’s request for information and
evidence by submitting its Comments and Request for Remedial Conditions. In its
filing, the League set forth its view that there is a relationship between the market
power gained by the UP and the service failures in the Houston/Gulf Coast area, and
that there is a need for new remedial conditions to address the competitive and service
problems. The League, however, did not at that time set forth its own specific requests
for new remedial conditions to be adopted by the Board. Rather, it discussed four
general principles relating to rail service in the Houston/Gulf Coast area that it believed
the Board should follow in evaluating various requests for new conditions made by the
other parties to this proceeding. These principles included: (1) the establishment of
neutral switching; (2) making permanent the authority granted to the Texas Mexican
Railway Company (“Tex Mex”)/Kansas City Southern Railway Company (“KCS”) in
the Houston/Gulf Coast region issued in STB Service Order No. 1518 and granting
additional authority that would enable the Tex Mex/KCS to operate effectively in the
area; (3) the expansion of overhead trackage rights to permit access by The Burlagton
Northern and Santa Fe Railway Company (“BNSF”), Tex Mex, and other carriers to
additional shippers and short lines and to improve efficient operations in the region;
and (4) encouragement of plans that provide for increased infrastructure in the

Houston/Gulf Coast Area. See, Commerits and Request for Remedial Conditions




submitted on behalf of the National Industrial Transportation League, July 8, 1998, at
pp- 13-17.

The League indicated in its July 8 tiling that it would examine the proposals
submitted by the other parties to this proceeding and would inform the Board in
October as to which, if any, conditions it believes should be adopted. Accordingly, in
this filing the League identifies those requests for conditions that 1t believes best fulfill

the principles outlined in its July 8th filing, and that should be ordered by the Board.

IL THE NEED FOR AND THE PROCESS OF IDENTIFYING ADDITIONAL
REMEDIAL CONDITIONS

The Board is well aware that the League has long been concerned about the
competitive situation that would result in the Houston/Gulf Coast area if the primary
competitive counterweight to the additional market power that UP was acquiring as a
result of the transaction were to be limited to trackage rights granted to other carriers.
See, Comments, Evidence and Requests for Conditions submitted on behalf of the
National Industrial Transportation League, March 29, 1996. Other parties, notably the
Department of Transportation and the Department of Justice, shared that concern.

Over the past year, those concerns have not abated, but have instead increased as
a result of the UP’s sorvice failures, which have clearly handicapped other carriers in
the region that were supposed to provide, via trackage rights, a competitive alternative
to UP’s market power. Accordingly, the League believes that the Board needs to
seriously examine additional remedial condit:ons that would more effectively replace
the competition formerly provided by the SP in the region, and provide alternatives to
shippers to insure more reliable service.

In light of this long-standing concern, the League carefully analyzed various

proposals for additional conditions filed on July 8 in this proceeding, including the joint

proposal filed by the KCS/Tex Mex, the Chemical Manufacturers Association, the

Society of the Plastics Industry, Inc., the Railroad Commission of Texas, and the Texas




Chemical Council; the BNSF's Application for Addition Remedial Conditions; and the
proposals of Formosa Plastics Corporation, E.I. DuPont de Nemours and Company, and
the Dow Chemical Company. On September 16, 1998, the League’s Railroad
Transportation Committee convened in Washington, D.C. to discuss, among other
matters, the various proposed conditions and to identify those conditions, if any, that
the members of the Committee believed were most consistent with the principles that
the League had developed and that appeared to present a workable approach to solving
the competitive and service problems in the Houston/Gulf Coast region.

It was the conclusion of the Committee that additional competition is needed in
the Houston/Gulf Coast area, and that such competition would help to prevent a
recurrence of the rail service failures in the region. It was the view of the Committee
that while UP’s current service in the area is improved over service provided during the
heart of the crisis in late 1997 and early 1998, transit times are still experiencing
significant day-to-day variability. It was also the consensus of the Committee that UP’s
service has plainly not reached the level that was provided to shippers in the
Houston/Gulf Coast area before Union Pacific’'s merger with Southern Pacific
Transportation Company.

The Committee further concluded that the Emergency Service Order issued by
the Board did lead to improved service in the area, but that there is a need for a more
permanent solution to ensure that shippers receive efficient, reliable and competitive
rail transportation service in the future. The Committee agreed with the Board that

there are significant rail infrastructure problems in and around Houston, and that

substantial infrastructure improvements are required to provide shippers with effective

rail transportation. The Committee expressed its concern that, if UP is solely
responsible for fixing these infrastructure problems, a complete solution will take many

years. The members of the Committee believe that shippers cannot afford, and should




not be forced, to wait for the service that was promised to flow immediately from the
merger.

However, it is most important to emphasize that the Committee did not believe
that infrastructure problems are the sole issue in the Houston/Gulf Coast area. Indeed,
the Railroad Transportation Committee, in assessing the competitive situation on
September 16, 1998, concluded that BNSF and the Tex Mex are not currently effective
competitors to UP, particularly in view of UP’s control of the large majority of rail
facilities in the Houston/Gulf Coast rail marketplace. The Committee believed that
additional ra | competition is the only means of guaranteeing reasonable rail rates and

effective rail service for shippers in the area. The Committee believed, then, that

additional conditions are necessary and prudent to insure a competitive and effective

rail transportation marketplace in the region. Accordingly, the League recommends, as
a result of the Committee’s thorough consideration of this matter, that the conditicns

that are set forth in the following section of this Rebuttal, be adopted by the Board.

III. REBUTTAL IN SUPPORT OF CERTAIN PROPOSALS FOR
ADDRESSING COMPETITIVE AND SERVICE PROBLEMS IN THE
HOUSTON/GULF COAST REGION

There were two types of proposals submitted to the Board on July 8: general
proposals submitted by rail and/or shipper interests tnat deal broadly with the
competitive and service problems in the region; and proposals submitted by individual
shippers that address more specifically situations in particular 'ocations but which have
the potential to ameliorate some of the service and competitive problems in the region.
The first type includes the plan submitted jointly by the KCS/Tex Mex, the Chemical
‘danufacturers Association, the Society of the Plastics Industry, Inc., the Railroad
Commission of Texas, and the Texas Chemical Council, as well as the plan submitted by

the BNSF. The second type includes the proposals submitted by The Dow Chemical




Company, E.I. Dupont de Nemours and Company, and the Formosa Chemical

Company. The League in this Rebuttal discusses each group of proposals separately.

A.  Reccmmendations Regarding Broad Shipper And/Or Railroad Plans
The League supports the adoption of the following elements of the broad-based
joint proposal and the application submitted by the BNSF:

The Board Should Permanently Lift the Traffic Restrictions Imposed Upon the
Trackage Rights Granted to the Tex Mex In the UP/SP Merger Decision.

In the UP/SP Merger decision, the Board granted the Tex Mex trackage rights
over UP/SP’s Corpus Christi and Robstown, TX to Beaumont line, but limited those
rights to traffic transported via a prior or subsequent movement over Tex Mex’ Laredo
to Corpus Christi line. When the Board issued its Emergency Service Order No. 1518
during the midst of the UP’s service crisis, it removed the Tex Mex’ traffic restrictions to
enable some Houston/Gulf Coast shippers to route their traffic over the Tex Mex, rather
than the UP. The League believes that the temporary action by the Board to remove the
local service restrictions imposed on the Tex Mex trackage rights did serve to improve
the competitive and service difficulties occurring in the Houston/Gulf Coast region.

Hence, the League supports the adop‘ion of a condition that would make the
removal of the traffic restrictions on the Tex Mex trackage rights permanent. The
adoption of such a condition would improve the competitive rail options for a number
of shippers. It would enable some shippers that have been dissatisfied with UP’s rail
service, and that have access to the Tex Mex’ trackage rights, to shift their traffic away
from the UP’s congested rail lines. Moreover, this condition would encourage Tex Mex
to provide increased investment in the area as a means of attracting shipper business.

While the League supports adoption of this condition by the Board, it believes

that the Tex Mex should be required to pay compansation to UP for the lifting of the

restriction. Should the Board adopt this condition, it should therefore require UP and




Tex Mex to negotiate an agreement by a date certain, pursuant to which Tex Mex would
pay UP reasonable compensation for the lifting of the traffic restrictions. If the parties
cannot not reach agreement by the date established by the Board, the Board should

undertake to set the compensation terms.

The Board Should Grant Permanent Trackage Rights To Tex Mex Over the UP’s

“Algoa Route” Between Placedo and Algoza, TX and over the BNSF Line Between
Algoa and TN&O Junction.

In the Emergency Service Order No. 1518 and the Board’s Supplement No. 1 to
that Order, the Tex Mex also received temporary trackage rights over the UP’s Algoa
Route between Placedo and Algoa, TX and the BNSF line between Algoa and TN&O
Junction. These rights enabled the Tex Mex to operate in conjunction with the
directional running of trains established by UP to help alleviate congestion in and
around Houston. The League supports making these trackage rights permanent to
continue efficient train operations.

The granting of this condition would also improve Tex Mex’ competitive position
as a supplier of rail transportation in the Houston/Gulf Coast area. By increasing
competition in the region the Board would be creating an environment whereby
railroads other than the UP would be willing to invest in the region to upgrade the
infrastructure. The League believes that the Board should adopt this condition in an
effort to create the opportunity for other rail carriers, such as Tex Mex, to compete for

additional market share, which would encourage such investment.

The Board Should Restore Neutral Switching in .douston for All Industries

Formerly Served By the "1BT and Currently Served By th: PTRA With Such
Switching Service To Be Provided By PTRA.

In its July 8 filing, the League suggested that the Board rely on neutral switching

as an effective means of providing service and competition. The above condition is

consistent what that approach. This condition would provide for neutral switching in




Houston by authorizing the Port Termir~l Railroad Association (“PTRA”) to provide

neutral switching io all shippers located upon its own lines as well as the lines of the

former Houston Belt & Terminal Railway Company (“HBT”). The League believes that
the imposition of such a condition would contribute to providing a permanent solution
to the interrelated service and competitive problems in the Houston /Gulf Coast region.
Indeed, the League believes that dissolution of the HBT was an error, and the
imposition of the above condition would rectify that error. By allowing the PTRA to
provide such neutral switching services, efficiency in terminal operations should be
enhanced. Neutral switching by the PTRA for all industries formerly served by } e
HBT would alleviate concerns by Tex Mex and BNSF regarding discriminatory
switching practices by the UP.

Shippers would also benefit from enhanced competition and highly efficient
switching operations that could be expected to result from imposition of this condition.
Using a neutral switching operator to coordinate terminal operations is commonly used
in other urban settings, and is a highly effective means of handling the pick-up and
deliveries of rail cars and the assembly of trains2 By improving the efficiency of
terminai switching operations, the Board would help reduce the stress on the already
overworked Houston terminal infrastructure. Accordingly, the League believes that
permitting neutral switching as described herein would reduce the occurrence of

congestion and other service failings.?

2 Indeed, the Board has just recently approved a transaction involving Conrail, Norfolk
Southern, and CSX, ix. which NS and CSX are establishing “Shared Asset Areas” that bear many
of the marks of a neutr: 1 switching operation.

3 In this connecticn, the Board should further condition this element by insisting that, prior
to the restoration of neutral switching, the PTRA should assure the Board that its car location
reporting is of equal capability to and consistent with the systems of all Class I carriers in the
area, in order to allow it to provide effective terminal switching services.




The Board Should Establish Neutral Dispatching Within the Neutral Switching

Area To Be Administered By the PTRA and Grant All Railroads Serving Houston
Terminal Trackage Rights Over All Tracks Within the Neutral Switching and
Dispatching Area.

The League supports the adoption of a condition that would establish neutral

dispatching by PTRA in the same area and for the same reasons that it supports the
adoption of the prior condition that would establish neutral switching operations. Like
neutral switching, erabling the PTRA to provide neutral dispatching of trains would
promote efficient train operations. Requiring the grant of terminal trackage rights for
all railroads operating within the Houston Terminal area would further facilitate
efficient routings by the neutral dispatcher. In addition, the granting of this condition
would reduce the occurrence of discriminatory dispatching and preferential treatment
by the UP toward its own trains, as has been alleged by Tex Mex and BNSF. Ensuring

neutrality in train dispatching would resolve these competitive and service problems.

8. The Board Should Require UP and BNSF to Provide for Tex Mex’ Full Voting

Membership on the PTRA Board and Restore the Port of Houston Authority as a
Full Voting Member of the Board.

In order to ensure that switching and dispatching provided by the PTRA is

performed without a bias toward one or more carriers that serve as a member of the

PTRA, the Board should require the UP and BNSF to provide for Tex Mex’ full voting
membership on the PTRA Board and to restore the Fort of Houston as a full voting
member. The League supports the imposition of this condition to encourage balanced
switching and dispatching operations in the Houston Terminal area served by the
PTRA and the former HBT. The League understands that the Port of Houston sold its
voting rights to participate on the PTRA Board; if that is the case, then the Port of
Houston should be required to pay compensation for the restoration of those voting

rights.




The Board Should Require UP to Sell to Tex Mex its Lin ween Rosenberg an

Victoria, TX On Reasonable Terms and Conditions. Upon Reconstruction of the
Line, Tex Mex Should Grant UP and BNSF Trackage Rights Over the Line. The

Board Should Grant Tex Mex Related Trackage Rights Over the Two Miles on the
South End of the Line Between Milepost 87.8 and the Point of Connection at UP’s
Port LaVaca Branch.

The Board should require UP/SP to sell to Tex Mex its line between Rosenberg
and Victoria, TX on reasonable terms and conditions, and upon reconstruction of the
line, Tex Mex should grant UP and BNSF trackage tights over the line. In addition, the
Board should grant Tex Mex related trackage rights over the two miles on the south end
of the line between milepost 87.8 and the point of connection at UP’s Port LaVaca
Branch at Victoria.

The Board has been particularly cognizant of the need for investment in Houston
area rail infrastructure. Indeed, the Board has identified inadequate ir.{;astructure as a
primary cause of the UP’s service crisis. By imposing this condition, the Board would
be adding significant new infrastructure to the Houston/Gulf Coast area. As stated by
the League in its July 8 filing, “in view of the need to encourage increased rail

investment in the Houston/Gulf Coast region, the League believes that the Board

should look particularly favorably on plans presented by carriers, shippers or other

parties that envision increased investments in infrastructure, even if these plans also
envision an expansion of access to shippers in the area.” NITL Comments, p. 16. This
proposal would allow Tex Mex to perform safer and more efficient rail service, while
also avoiding operations over heavily congested portions of UP’s Sunset Route.

In adopting this condition to the UP/SP merger, the Board should also stipulate
that if Tex Mex and UP are unable to agree upon reasonable terms and conditions for
the sale of the line that the Board will initiate a proceeding for the purpose of

establishing reasonable terms of sale.




The Board Should Make Provision for Tex Mex To Develop An Existing Yard in

Houston.

The League supports the adoption of a condition that would enable Tex Mex to
acqui.e or develop yard space in Houston. The League believes that it is important for
Tex Mex to have access to a rail yard in order to enable it to achieve substantial
operating efficiencies. However, the League believes that the Board need not identify a
specific yaid that should be acquired by the Tex Mex. Rather, the Board should make
provision for the Tex Mex to develop a yard in the Houston area, which could include
acquiring a yard from another rail carrier upon reasonable terms and conditions, or
requiring Tex Mex to purchase land to develop a yard of its own, sliould suitable land
be available. Should the Board establish a condition for the development of a new rail
yard in Houston by the Tex Mex, it should ensure that such process of development not

interfere with existing shippers’ operations in the Houston area.

The Board Should Require UP to Allow KCS and Tex Mex nstruct a |

Rail Line on UP’s Right Of Way Between Dawes and Langham Road in
Beaumont, TX, Subject To Certain Conditions.

The Board should authorize KCS/Tex Mex to undertake to construct a new rail
line, and thereby increase capacity, for traffic moving between Houston and Beaumont.
The line would be constructed on existing UP right of way, and subsequent to its
construction, KCS/Tex Mex would deed the line to UP in exchange for UP’s Beaumont
Subdivision. UP and BNSF would receive overhead and local trackage rights over the
Beaumont Subdivision and Tex Mex would retain overhead rights on UP’s Lafayette
Subdivision. The League supports the adoption of this proposed condition because it
would improve the rail infrastructure east of Houston and reduce the occurrence of
traffic congestion. Construction of the new rail line would also improve train

operations, increase efficiencies, and strengthen Tex Mex’ ability to compete for traffic.




The Board Should Order Neutral Switching Supervision on the Former SP

Baytown and Cedar Bayou Branches and on the Former SP Sabine and Chaison

Branches Serving the Beaumont-Port Arthur, TX area. The Neutral Switching

upervisor Should be Selected by the Parties Unless They Are Unable to Agree,

In Which Event the Neutral Switching Supervisor Would Be Selected by an
Arbitrator.

As explained by BNSF in its Application, due to the institution of UP directional
operations on the Baytown and Cedar Bayou Branches for traffic flows to and from
Houston, local switching operations for customers located on such lines and to which
BNSF has access have been severely hampered. BNSF Application, Rickershauser V.S.,
Pp- 21-26. In order to improve the local switching servico being received by shippers,
BNSF has been forced to institute its own direct switching operations for Baytown
Branch customers that it serves, despite the existence of UP switching operations on
such lines that it provides on its own behalf or on behalf of BNSF via haulage or
reciprocal switching. Id.

The direct BNSF switching operations have resulted in duplicative multi-carrier
switching for Baytown Branch customers and have also increased the number of trains
operating over the line. Id. In addition, BNSF is required to “cperate ‘against the UP
directional flow’ in order to place and pull cars between Dayton, Baytown, and East
Baytown.” Id. at 25. Nevertheless, BNSF was required to institute such local switching

service in order to provide more reliable and timely service to its customers. Id.

The proposed condition wouid reduce or eliminate the chaotic and inefficient

multi-switching operations that presently exist for Baytown Branch shippers and
should be adopted by the Board. It would improve the switching and operating
conditions of UP and BNSF by placing operations over the Baytown and Cedar Bayou
Branches under the direction of a neutral switching operator. The effect of such a
condition would be to greatly enhance operating efficiencies for shippers’ traffic by
reducing the number of train movements over the branches, and encourage compe:itive

rail service.




To the extent that the Board finds that similar problems could be expected to
occur with respect to future BNSF operations over the Sabine and Chaison Branches, the

League supports the existence of neutral switching operations for those lines as well.

10.  The Board Should Order PTRA Operation of the UP Clinton Branch in Houston

for Service to the Houston Public Elevator.

BNSF has recommended the adoption of the above condition in order to
ameliorate the operational difficulties it has experienced in serving the Houston Public
Elevator. BNSF asserts that it has been unable to provide timely, reliable or competitive
service to the Houston Public Elevator due to delays resulting from inefficient
coordination of operations over the Clinton Branch and UP preferential treatment of its
own trains. BNSF Application, Rickershauser V.S., p. 27. Allowing the PTRA to
supervise and control Clinton Branch operations would help to cure these problems,

leading to improved competitive service to the Houston Public Elevator.4

11.  The Board Should Grant BNSF Trackage Rights On Additional UP Lines for

BNSF to Operate Over Any Available Clear Routes Through the Terminal as
Determined and Managed by the Spring Consolidated Dispatching Center,

Including the SP Route between West Junction and Tower 26 Via Chaney
Junction.

The imposition of such a condition would improve BNSF's ability to provide

shippers with competitive and reliable transportation service. As explained by BNSF, in

operating through the Houston terminal area today, it is limited to movements over

UP’s highly congested East Belt or West Belt lines, even though more fluid alternative

routes are available. Adoption of the above proposed condition would increase BNSF

efficiencies by allowing the carrier to operate over any available clear route in the

4 The adoption of the proposed condition would also not appear to adversely impact UP’s
competiiive position since BNSF has recommended that facilities that BNSF does not currently
serve, should not be open to new reciprocal switching service. BNSF Application, Rickershauser
V.S, p 27.
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congested Houston terminal area. Transit times could be expected to improve and
shippers may once again receive service consistent with the pre-merger levels.

The BNSF serves as the primary competitive alternative to UP’s transportation
service in the Houston/Gulf Coast area and the Board should seek to ensure that the
service it provides is not unduly hampered by UP’s control over the Houston
infrastructure. By adopting the above proposed condition, the Board would assist
BNSF in being the vigorous and effective competitor as was intended when the Board
granted BNSF trackage rights over various UP’s lines in Decision No. 44 in the UP/SP

merger.

12. The Board Should Order the Coordirated Dispatching of Operations Over the

UP_and SP Routes Between Houston and Longview, TX, and Houston and
Shreveport, LA, by the Spring Consolidated Dispatching Center.

The League also supports the adoption of coordinated dispatching of UP and
BNSF trains over the important routes between Houston and Longview, TX and
Houston and Shreveport, LA. The existence of such dispatching would improve train
scheduling and coordination and would improve operating efficiencies in and out of the
Houston area. These benefits, in turn, would lead to overall better service for shippers.
UP has accepted this condition and apparently has already transferred the Houston to
Shreveport route and part of the Houston to Longview route to the Dispatching Center.
The Board should consider establishing a reasonable period of time for requiring the

transfer of the remaining line segment to the Dispatching Center.

B. Shipper Specific Proposals
A number of shipper parties have also presented proposals to the Board to
address the competitive shortcomings and related service failings that exist in the

Houston/Gulf Coast area. Among these parties are E.I. DuPont de Nemours and

Company (“DuPont”), the Dow Chemical Company (“Dow”), and Formosa Plastics

Corporation (“Formosa”), each of which operates plants and facilities in the
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Houston/Gulf Coast region. As explained in their previous filings, these shippers each
are captive to the UP for their rail transportation service and each have been adversely
impacted by the UP’s service disruptions and failings. Accordingly, these shippers
have requested the Board to adopt conditions that would remedy the specific problems
that they have sustained and continue to endure. The League supports the requests for
conditions made by DuPont, Dow, and Formosa for the following reasons.

DuPont has requested the imposition of various conditions related to its LaPorte
Plant located south of Houston. These conditions would serve to restore unrestricted
reciprocal switching options at the plant, remove certain restrictions preventing neutral
switching operations and reciprocal switching for intrastate transportation, and call for
the development of a viable service plan for the facility. DUPX-1, p. 6. DuPont also
requests the Board to make permanent the authority granted to the Tex Mex in its
Emergency Service Order to access Houston shippers served by the PTRA and to allow
Tex Mex access to industries open to reciprocal switching on the UP. Id. The requests
for conditions made by DuPont are consistent with the principles identified by the
League in its July 8th filing and should be adopted by the Board. Specifically, the
conditions would ensure efficient and competitive transportation service by providing
for neutral switching. They would also provide the Tex Mex with access to additional
traffic, thereby strengthening its competitive standing in the region.

Dow has requested the Board to: (1) grant BNSF permanent haulage rights on
the Freeport Industrial Spur between the UP mainline at Angleton, TX and Dow’s
Freeport, TX complex with (a) the right for Dow and/or BNSF to construct and
interconnect a storage and gathering yard with UP near Angleton or later determined
alternative point, (b) the requirement that UP efficiently interchange Dow’s traffic with
BNSF at Angleton or an alternative point where Dow and/or BNSF constructs such

interchange and gathering yard, and (c) haulage rates and terms to be established under

the Settlement Agreement between UP and BNSF derived in the UP/SP merger
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proceeding; and (2) permit a build out by BNSF to and an interconnection with the UP

mainline between Chocolate Bayou and Angleton, TX, at a point to be determined.
DOW-1, p. 3.

These conditions seek to address the competitive problems and service
difficulties sustained at Dow’s chemicals and plastics production complex at Freeport,
TX, which is captive to UP. If granted, Dow’s requested conditions would serve to
alleviate congestion over UP’s rail lines by promoting the development of independent
rail infrastructure to be operated by BNSF. Dow’s conditions would not only reduce
BNSF's reliance on UP’s infrastructure but would increase BNSF's traffic base, thereby
assisting BNSF to becoming the effective and vigorous competitor to UP as was
anticipated by the Board when it approved the UP/SP merger. These conditions should
be adopted by the Board.

Finally, Formosa, a chemicals and plastics manufacturer, requests the Board to
adopt a condition that would enable BNSF to serve Formosa’s Point Comfort Plant
located in Formosa, TX via the trackage rights BNSF currently maintains over UP’s
Algoa and Corpus Christi, TX line. Formosa Comments and Requests for Remedial
Conditions, p. 7. Formosa, which is also captive to the UP, explains in its filing the
inadequate service it has received from the UP following the UP/SP merger and the
severe damages it has suffered due to its lack of competitive options. The League
supports the adoption by the Board of Formosa’s requested condition as it would help
alleviate the competitive and service problems existing in the Gulf Coast at Formosa’s
facility It would provide Formosa with an alternative to the UP’s poor service and
would increase efficiencies and reduce congestion on UP’s line between Corpus Christi

and Houston, by allowing for expedited switching at Formosa’s Point Comfort plant.




IV. CONCLUSION
The League respectfully requests the Board to adopt the remedial conditions
identified above in the UP/SP merger proceeding, in order to effectively address the

service and competitive rail transportation problems in the Houston/Gulf Coast area.

Respectfully submittm :E ; Z
Siéhael

Nicholas J.

FredericL. W

Karyn A. Booth

DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.W.
Washington, D.C. 20005
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The National Industrial Transportation League
Dated: October 16, 1998
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BEFORE THE SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB-NO. 26)

UNION PACIFIC CORPORATION, ET AL - CONTROL AND MERGER - SOUTHERN
PACIFIC RAIL CORPORATION, ET AL)

[HOUSTON/GULF COAST OVERSIGHT]

REBUTTAL IN SUPPORT OF
REQUEST FOR NEW REMEDIAL CONDITIONS
by
E. 1. DUPONT DE NEMOURS AND COMPANY

DuPont believes its July 8, 1998 Request For New Remedial Conditions is clearly the kind of
request that the Board was contemplating when it agreed to examine new conditions to the Union
Pacific/Southern Pacific (UP/SP) merger related to rail service in the Houston/Gulf Coast area. There is
clearly a relationship between the market power acquired by UP as a result of the merger with SP approved
by the Board and the failure of service that has »fflicted DuPont and hundreds of other shippers in the

Houston and Gulf Coast areas. As the Board explicitly acknowledged in Corrected Decision No. 1 (at 5) in

this proceeding, the Board must «xercise its ciear authority to impose additional remedial conditions in such

circumstances.

BACKGROUND

The 1997-1998 virtual shutdown of rail service in the Houston/Gulf Coast area that followed the
UP/SP merger placed a number of DuPont’s supply chains in jeopardy. DuPont’s LaPorte (TX) Plant, and
several other downstream operations were each placed in the position of being competitively harmed
because of these rail disruptions. Alternative, non-traditional and expensive strategies to maintain supplies
of critical feedstocks were developed and implemented during this time in an attempt to meet internal and

external customer demands.
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While the DuPont LaPorte Plant is open to reciprocal switching by UP for interstate shipments, the
post-UP/SP merger switching service ai LaPorte has proven to be unusable. DuPont is thus limited in its
ability to exercise self-help through use of competitive alternatives during periods of rail service disruptions.
This is the direct result of the changes that occurred in the competitive situation in the Houston area because
of the UP/SP merger. The Board’s willingness to consider new conditions to the merger provides DuPont
with the opportunity to solve this problem by establishing neutral switching.

PROPOSED REMEDIES

The five remedies proposed by DuPont are aimed at specific, merger-related service and competitive
deficiencies that impact our LaPorte Plant, which is located at the UP rail station of Strang (TX). We
believe DuPont’s proposed remedies address the need for a long term solution in a way that is discrete and
limited in application.

In its July 8 filing, DuPont requested the Board to:

(1) Remove the restriction prohibiting the Port Terminal Railroad (PTRA) from serving the DuPont
Plant. This restriction was approved by the Interstate Commerce Commission in 1962 in Finance Dockets
Nos. 21883 and 22049;

(2) Order the UP and PTRA to work out a mutually acceptable service plan for the facility;

(3) Order the UP, if not done voluntarily, to restore DuPont’s unrestricted switching options;

(4) Remove the obsolete restriction which prohibits reciprocal switching for intrastate
transportation; and

(5) Authonze the Texas Mexican Railway (Tex Mex) to retain permanently the right to access both:
(a) Houston customers served by both the former Houston Belt and Terminal’s (HBT) successors and the
Port Terminal Railroad Association, and (b) industries open to reciprocal switching in Houston.

NEUTRAL SWITCHING IS A NECESSITY FOR EFFICIENT AND EFFECTIVE COMPETITION

UP has acknowledged in its Opposition that its Tex Mex reciprocal switching operations resulted in

slow service and lengthy transit times. It conceded that this switching service is an “awkward, muiti-

segment mo e that UP has no reason ic make in the normal course of business.” UP Opposition at 239, note
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91. DuPont had similar experiences with UP performance when attempts were made to exercise Burlington
Northern Santa Fe (BNSF) reciprocal switching options. UP does not dispute this BNSF experience nor
does it offer it assuances that reciprocal switching service improvements are likely. Thus, UP has explicitly
conceded that it has no incentive or motivation to assure efficient access by DuPont to the competitive
alternaiives supposedly available tc DuPont’s LaPorte plant whenever UP’s service does not 1:eet DuPont’s

.. DuPont believes that neutral switching performed by the PTRA (which passes by DuPont’s plant rail
lead on the same track as UP) remains the best means of providing a iegitimate and viable long term solution
to rail service disruptions.

DuPont does not dispute UP’s statement that our LaPorte Plant was SP-served and part of an
agreement that explicitly maintained DuPont’s status as SP-served. However, UP does not mention that this
arrangement was part of an agreement that was executed decades ago when DuPont had access to all six of
the then Houston area line-haul railroads. Now, because of ineffective UP reciprocal switching service,
DuPont essentially has workable access to no railroad other than UP.

DuPont believes that neutral switching by the PTRA remains the best means of providing for a
legitimate and viable long term solution to rail service disruptions; disruptions that were not evident before
the UP/SP merger.

While DuPont fully recognizes and places a high value on the diligent efforts of the UP to work with
DuPont during the recent service crisis, we cannot agree that new and remedial merger conditions are niot
warranted; especially as relates to unrestricted neutral switching services at our LaPorte Plant.

DUPONT LAPORTE INTERSTATE SWITCHING OPTIONS

In its response to DuPont’s Request for New Conditions, UP contends that it did not unfairly deprive

DuPont of a Tex Mex option. We do not agree.

UP cites Decision 47 of Finan~e Docket No. 32760 as the basis for its conclusion that the Board
clearly was not granting Tex Mex access to shippers such as DuPont. We believe that the Board’s intent in
this decision was to exclude shippers physically Iccated on the trackage rights lines. The Board’s decisions

were not intended to deny access to all carriers serving the Houston area to shippers such s DuPont who
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were open to interstate reciprocal switching. Shippers that are located within the larger Houston terminal
area, but served by UP, rather than the former HBT or the PTRA, should not be deprived of competitive
alternatives that were available just because they received reciprocal switching from the UP and not HBT or
PTRA. It is not logical nor consistent that the Board would deliberately prescribe such preferential Tex Mex
access to Houston area interstate shippers on the former HBT or PTRA, and not similar interstate shippers
on the UP.

DuPont believes that its peculiar status (as one of the few open industries located on a former SP
point rather than on the former HBT or PTRA) resulted in its unintentionally “falling through a crack”
during the Board’s UP/SP merger deliberations. This Housion/Gulf Coast Oversight proceeding is the
proper vehicle for remedying this most curious of Houston access anomalies.

Furthermore, it should be noted that UP has indeed granted Tex Mex reciprocal switching options in
Houston. Item 7360.20-Series, Tariff UP 8005-D, provides for specific UP reciprocal switching application
for movements between the Houston Public Grain Elevat-r #2 and interchange with the Tex Mex. See
Exhibit 6 to DuPont’s July 8 Request. This is the same item that UP published restricting DuPont’s LaPorte
Plant access via reciprocal switching only to BNSF. But the SP tariff which was superseded by this UP
tariff did not provide any access to Tex Mex to the grain elevator, even though it did provide for DuPont’s
access to all lin. haul carriers serving Houston. Compare Item 5090, Tarirf ICC SP 9500-D, attached as
Exhibit 9. Thus, UP’s claim in its Opposition (at 237) that it was only “preserving the pre-merger status
quo” is flat out wrong. It has given Tex Mex access to the grain elevator, but chose not to give it access to
DuPont’s LaPorte Plant. UP is thus plainly exercising its newly-acquired market power in the Houston

market to grant access via reciprocal switching fo the customers of its choosing. DuPont’s request for

restoration of access via reciprocal switching to all line-haul carriers in Houston is the real action that is

necessary to restore the pre-merger status quo.
DuPont’s interstate reciprocal switching alternative is not contested by the UP. The former SP

reciprocal switching tariff provision applicable to DuPont is long-standing and historically one that has been
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unrestricted in carrier application. Former SP Tariff 9500-Series provided DuPont with unlimited interstate
reciprocal switching using any of the available Houston area railroads.

Only with the cancellation of SP Tariff 9500-Series and the subsequent establishment of new
provisions in a UP switchirg tariff did DuPont find itself with limitations related to named line-haul carrier
options ex-Strang.

It is noteworthy to underscore that DuPont’s interstate reciprocal switch position exclusively on the
UP is very much a peculiar exception among Houston shippers. Most other industries in Houston with
access 1o interstate rail carriers are located on the former HBT or the PTRA. We believe granting DuPont
access ‘> Tex Mex (restricted for shipments to/from Mexico at present and unrestricted if permanent
Houston access is granted to the Tex Mex) will provide Houston parity a1d is consistent with the original
intent and wording of the SP 9500-Series Tariff.

DUPONT LAPORTE RESTRICTED RECIPROCAL SWITCHING STATUS

UP believes that the existing restrictions prohibiting reciprocal switching for intrastate transportation
should be retained noting that these restrictions were a “bargained-for arrangement.” UP Opposition ai 238,
note 90. Regrettably, DuPont was not a party to these negotiations nor do we believe that they remain
relevant. These arrangements were no doubt a product of a time when state regulations governed intrastate

shipments and when Houston carrier options were considerably greater. The Act now provides for federal

preemption over matters related to ivtrastate rail transportation 49 U.S.C. §10501(b) There is no merit to

UP’s reliance on archaic distinctions between intrastate and interstate reciprocal switching. This peculiar
distinction should be removed by the Board.

CONCLUSIONS

DuPont believes it has both a right and a business obligation to employ all legitimate available
options for self-help when railroad service deteriorates, such as occurred with UP in 1997-1998. In the case
of the DuPont’s LaPorte Plant, the primary option is DuPont’s well-established and uncontested right to

reciprocal switching for interstate rail shipments. As documented in our original Request For New
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Remedial Conditions, dated July 8, 1998, DuPont was unable to exercise this option because of the poor
service and routing provided by the UP.

UP does not dispute DuPont’s claim of poor reciprocal switch service and admits that one of these
moves represented an “awkward, multi-segment move.” This internal routing is a UP---not DuPont---choice
for UP’s own efficiency and convenience, and which it has no incentive to change. The PTRA passes
directly by the DuPont facility and could easily provide an alternative and satisfactory service.

With the significant reduction of the number of railroads serving Houston, DvPont’s situation has
changed dramatically such that we are now competitively harmed by losing the ability to protect our
business and customer interests during a rail service collapse.

Further, even if no service crisis exists, DuPont still has a legitimate right to benefit from
competition from BNSF (and any other railroad serving Houston) for new or improved business via the
established reciprocal switch arrangements. Today, such an option is precluded by the additional 2-4 days
of inventory and rail cars required to accommodate a circuitous UP Houston terminal routing for reciprocal
switch movements. Such circuity and additional transit time make this a non-viable option for DuPont.
Operationally, the poor connections between UP and PTRA for shipments to Pak-Tank at Deer Park (TX)
also frequently result in rail transit delays and additional costs to DuPont for empty pre-booked space on
export parcel tankers.

Furthermore, DuPont believes the interstate-only application of this reciprocal switct ption is an
anachronism from a pre-Staggers Act period of time. No justification can be found for continuing this kind
of artificial distinction and restriction.

The remedy DuPont seeks is discrete, narrow, and limited. DuPont does not seek broader

competitive access than already exists, nor does it wish to cause any economic harm to UP. DuPont seeks

only the ability to control its own destiny through more effective use of rights and altematives that already

exist.
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Respectfully submitted,

William A. McCurdy, Jr.
Logistics & Commerce Counsel
DuPont Legal

D-8098-1

1007 Market Street

Wilmington, DE 19898
Frederic L. Wood W
Donelan, Cleary, & Maser, P.

1100 New York Avenue, NW
Suite 750

Washington, DC 20005-3934
Tel.: (202) 371-95G0

E-Mail: r.wood@dcwm.com

Due Date and Dated: October 16, 1998
CERTIFICATE OF SERVICE
I hiereby certify that I have this 16th day of October, 1998, served a copy of the foregoing

rebuttal in support of request for relief on all known parties of record by ﬁrst-*las*‘ mail, in

accordance with the Rules of Practice. %{ W/ f/ (5 //m/
4

Frederic L. Wood




EXHIBIT 9

SOUTHERN PACIFIC TRANSPORTATION COMPANY
1st Revised Page............118 1CC SP 9500-D
Cancels Original Page 118

SECTION 12

INDUSTRIES OPEN TO RECIPROCAL SWITCHING

This Section lists enly Industriss for which SP Lines will provide
Reciprocal Switchinpg as defined in Section 15.

(AYCR)(C) The industriss are listed State., Switching Statien
(Inter-change), Adjscent Statien (rail location of the industry) and then

siphabetical.

CAY(RICC) Numbers following both the switching and adjacent stations are
FSAC numsbers as shown in the Open and Prepey Statiun List. Numbers
foil:tdng name of industries defines the ocation of the industry by zone
end treck.

Ffor Explanution of (other) abbreviations and refersnce merky, see Item 50000.

Jesued: May 3, 1996 Effectiver Jure 16, 1996

Issusd by! hugw « Publications
Seutharn Pecific Trensportation Company
Ona Varket Pleza
San “rencisco, Ccufornhuzuls

Correction 87
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SOUTHERN PACIF!C TRANSFORTATION COMPANY
2nd Revised Page 134 ICC SP 9500-D
Cancals lst Ravised Page. . ..

SECTION 12 - INDUSTRIES OPEN TO RECIPROCAL SWITCHING 1T7EM

TEXAS (A - H) - (Continuad)

SWITCHING STATIONS INDUSTRIES OPEN TO RECIPROCAL SWITCHING
C(ADJACENT STATION)

GALVESTON COALVESTON - 36200)
(36200)

Freeport Sulphur Compeny (0]112)
Sullivan Wershouse ¢ |
Texas Internstional Terminels (0125)

CHARLINOGEN - 513000

Alamo Foreat Products (0196)
Georpia-Pecific Corporation (0195)
Valley Co-ap D41 Mill Incorporated 0170}

TEXAS (HOUSTON)

SHITCHING STATIONS INDUSTRIES OPEN TO RECIPROCAL SWITCHING
(ADJACENT STATION)

(PAYTOMN - 36800)
Excon Company USA 3525 Decker Incorporated (5982)

-

(OALENA PARK -~ 35070)

American Plant Food Company (6703)
HOUSTON Arrow Turminal Compeny (6604)
€35000) Delte Stee!l chor'crotod
(Continuad) 8415 Clinton Drive (6403)
Exxon Energy Chemicel 8230 Stedmen Street (640])
GATX Terminel (Qenersl Americen
fran.gortation) (6916)

Holnam neorporntud 6603)

Housten City of, 12555 Clinton Drlvo (6945)
Housteon Public Orain llovutnr 2 (4801
Paktank Corporation (690°

(R)Stevedoring Service Df unorxc. (SSA) (6806)
Yexaco Lubricants Company (693

Unitsd States Oypsum Company (5706)

{Continued)

For Explanstion of (other) abbreviations and reference marks, ses Item 30009,

I1ssued: September 11, 1996 Effective: September 11, 1996

Issued by: Menager ~ Publications
Southern Puetf:c Transportation Company
gno :-rk i '1.‘E 1if i 94105
™ [
T Ty .136 Corraction 218
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C. MICHAEL 1OFTUS WASHINGTON, D. C. 20036
DONALD G. AVERY

JOHN H. LE SEUR \\(/ ) 347-7170
KELVIN J. DOWD L

A

ROBERT D. ROSENBERG I/ gy e FAX:
CHRISTOPHER A. MILLS S 3 )\~ (202) 8947-03619
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ANDREW B, KOLESAR II1 WRITER'S E-MAIL:

PETER A. PFOHL
dga@sloverandloftus.com

October 16, 1998

relary
BY HAND

O |
Office of the Secretary (119 198
Case Control Unit Part of
ATTN: 5TB Finance Docket No. 32760 ‘svo-No. 28)Mic Becord
Surface Transportation Board
1925 K Street, NW

Washington, DC 20423-0001

e

Re: STB Finance Docket No. 32760 (Sub-No. 26), Union Pacif-

ic Corporation =t al.--Control and Merger--Southern
Pacific Corporation_ et al. [Houaton/Gulf st Over-

sight]
Dear Mr. Secretary:

Enclosed for filing in the captioned proceeding please
find an executed original and twenty-five (25) copies of the
"Rebuttal Evidence and Argument of Central Power & Light Company
In Support of Request for Supplemental Condition."

Also enclosed is a computer diskette with this filing

in Wordperfect 5.1 format, which is compatible with Wordperfect
8 i

Copies of this document have been served upon all
parties of record, and aleo on Administrative Law Judge Grossman.

Thank you for your attention to this matter.

Sincerely, fé)j;//7
532::%77J2%2/

Donald G. Av: ry
An Attorney for Cent
Power & Light Company
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SURFACE TRANSPORTATION BOARD;v REC&VED
( ~  0CT 16 1998
g MA

UNION PACIFIC CORPORATION,

UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD
COMPANY - ~CONTROL AND MERGER- -
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,

AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Finance Docket No. 32760
(Sub-No. 26)

[HOUSTON/GULF COAST
OVERSIGHT]

REBUTTAL EVIDENCE AND ARGUMENT
OF CENTRAL POWER & LIGHT COMPANY
IN SUPPORT OF REQUEST FOR SUPPLEMENTAL CONDITION

CENTRAL POWER & LIGHT COMPANY
539 N. Carancahua Street
OF COUNSEL: Corpus Christi, Texas 78401

Slover & Loftus : William L. Slover

1224 Seventeenth St., NW Donald G. Avery
Washington, DC 20036 1224 Seventeenth Street, NW
Washington, DC 20036

Dated: October 16, 1398 (202) 347-7170

)
>eCH oiafv




BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION,

UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD
COMPANY - -CONTROL AXND MERGER- -
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL COKP.,

AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Finance Docket No. 32760
(Sub-No. 26)

[HOUSTON/GULF COAST
OVERSIGHT]

N N N e N et N e e S

REBUTTAL EVIDENCE AND ARGUMENT
OF CENTRAL POWER & LIGHT COMPANY
IN SUPPORT OF REQUEST FOR SUPPLEMENTAL CONDITION

Central Power & Light Company ("CP&L") hereby submits
this, its rebuttal evidence and argument in support of its
request for a condition allowing the Rurlington Northern Santa Fe
Railroad ("BNSF") to deliver unit coal trains to CP&L’s Coleto
Creek power plant over the lines of the Union Pacific Railroad
("UR") .

This submission consists of the rebuttal verified
statements of witnesses Marguerite C. Mills and George L. Stern,
each of whom submitted testimony on behalf of CP&L on July 8,
plus a rebuttal statement by witness Mark D. Werner, Director of
Fuels, Generation Control and Bulk Power Sales at City Public
Service of San Antonio, Texas, who responds to assertions by UP
witness Handley regsrding the impact of two-carrier service at
other Texas power plarts. These verified statements are followed

by argument of counsel.




BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORPATION,

UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD
COMPANY - -CONTROL AND MERGER- -
SOUTHERN PACI®TC RAIL CORPORATION,
SOUTHERN PAC! > TRANSPORTATION
COMPANY, ST. LvwUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,

AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Finance Docket No. 32760
(Sub-No. 26)

[HOUSTON/CUT.T COAST
OVERSIGHT]

B -

REBUTTAL VERIFIED STATEMENT OF
MARGUERITE C. MILLS

PLEASE STATE YOUR NAME, POSITION, AND BUSINESS ADDRESS.

My name is Marguerite C. Mills and I am the Director, Solid

Fuels for Central and South West Services, Inc. (“CSWS”).

My business address is 1616 Woodall Rodgers Freeway, Dallas,
Texas 75202.

ARE YOU THE SAME MARGUERITE MILLS WHO PRESENTED TESTIMONY IN

THIS PROCEEDING ON JULY 8, 1998 ON BEHALF OF CENTRAL POWER ¢:
LIGHT COMPANY?

Yes, I am.

HAVE YOU REVIEWED THAE TESTIMONY AND ARGUMENT THAT UP FILED
IN THIS PROCEEDING ON SEPTEMBER 18?

I have read the non-confidential portions of UP’s filing

that addressed CP&L’s condition request.




DIRECTING YOUR ATTENTION THEN TO THE VERIFIED STATEMENT OF
UP WITNESS HOWARD HANDLEY, AT PAGES 57-78 HE STATES THAT
UP’S SERVICE TO COLETO CREEK HAS "IMPROVED ENORMOUSLY," AND
THAT UP IS NOW DELIVERING MORE THAN 100% OF CP&L’S REQUIRE-
MENTS FOR BOTH COLORADO AND POWDER RIVER BASIN COAL. IS
THAT TRUE?

It is true that UP’s service has improved since the worst
days of carly summer, and that for the last few weeks UP has
been able to keep up with Coleto Creek’s day-to-day coal
consumption. However, it would be a mistake to conclude
from this that UP’s service difficulties with respect to our

coal shipments, and our consequent inability to rely on UP

for adequate coal deliveries, is over.

In the first place, while UP has been delivering increased
volumes of coal to Coleto Creek since July, its cycle times
have remained significantly above target levels: UP Witness
Duffy claims (at page 9) that UP’s cycle times on CP&L’s
Coloraido coal shipments declined to 209 hours in August, but
even if true (and our figures do not match his), this is
still substantially slower than the trains were operating
prior to the onset of UP’s service problems. UP has been

able to maintain adequate delivery volumes only by supply-

ing, at its own cost, two additional trainsets dedicated to

Coleto Creek service. Unfortunately, UP will have no obli-
gation to keep those trainsets in service once it works off

the remainder of its deficit contract tons from 1997, and we




are concerned that our deliveries will suffer again if and

when those trains are removed from service.

An additional cause for c ncern arises from UP’s demonstrat-
ed inability to maintain and solidify service improvements
to Coleto Creek at earlier points in its service recovery
program. As I testified on July 8, we have seen UP cycle
times and coal deliveries at Coleto Creek improve signifi-
cantly on more than one occasion in the past year, only to
have them get worse again as soon as UP turned its attention
to other problem areas. If, as UP seems to be saying, the
rail properties it inherited from SP have inadequate reserve
capacity to handle unexpected demands or disruptions, our
Coleto Creek operations will remain precarious, subject to
an ever-present risk of coal delivery shortfalls, so long as
UP alone can serve the plant. We cannot sit back quietly
and expose our ratepayers to such a risk.

MR. HANDLEY ALSO REFERS TO "CPl.’S UNEXPECTED DEMAND FOR AN
ADDITIONAL 500,000 TONS OF COLCRADO COAL." DO YOU KNOW WHAT
HE IS TALKING ABOUT?

Presumably he is referring to the fact that, as I testified
on July 8, UP’'s service problems have forced CP&L to delay
its planned shift toward using more PRB coal and less Colo-
rado coal, because we needed to concentrate on Colorado coal
in order to maximize Btu deliveries with our available

trainsets. I don’'t know how he can characterize that change




as "unexpected," however, since we told UP representatives
about it before the year began, and we have not departed in
any material fashion from the revised tonnage projections we
gave them at that time. Moreover, total volumes shipped
were not increased by this change, since increased Colorado
tonnages were more than offset by reduced tonnages of [low-
er-Btu] PRB coal.

MR. HANDLEY CONCLUDES BY SUGGESTING THAT BNSF SERVICE TO
COLETO CREEK WOULD INTERFERE WITH UP COAL DELIVERIES TO THE
PLANT, AND WOULD CAUSE INTERFERENCE WITH OTHER TRAFFIC ON
UP’S LINES. WOULD YOU CARE TO RESPOND?

Yes. First of all, Mr. Handley claims thac UP has had
problems with BNSF interference at other jointly-served
utilities, including specifically San Antonio’s plant at
Elmendorf, Texas. He provides no specifics, however, and
Mr. Mark Werner, the City Public Service Board of San Anto-
nio ("CPSB") official responsible for supervising coal
transportation arrangements at Elmendorf, testifies unequiv-
ocally in his verified statement being filed today that CPSB
has not experienced any significant interference or con-
flicts as a result of having both BNSF and UP serving its
plant. More fundamentally, Mr. Werner also testifies that
having BNSF service available has increased overall deliver-
ies, and not reduced them as Mr. Handley suggests would

happen at Coleto Creek.




Mr. Handley also states BNSF would have to operate into
Victoria from the East [South], rather than from the West
(North), as UP does, and that BNSF trains would therefore be
facing in the wrong direction to get onto the Coleto Creek
branch, necessitating a 14-mile detour to a point where BNSF
could run its engines around the train. This in turn would

interfere with other traffic on the lines, he says.

This is a red herring, for two (2) independent rea . ons:
first, because it presumes cthat BNSF will lose its right to
operate from Caldwell south to and through Victoria and be
relegated to a relatively circuitous routing from the south;
and second, because it overstates the difficulties that BNSF
would face if in fact it were forced to reach Victoria from

the south.

CP&L’s requested condition was for BNSF to be allowed to
access Coleto Creek from the north, just as UP does. The
requested routing was via Caldwell and thence south through
Flatonia to Victoria and thence west to Coleto Creek.
Because BNSF was already operating in a southbound direction
on that same line from Caldwell to and through Victoria, our
requested condition would only add 16 miles of trackage
rights to what was already in place. 1In that regard I note

that BNSF’s July 8 filing in this docket requested that its




interim trackage rights over the Caldwell-Victoria line be

made permanent.

Plainly, if BNSF is allowed to operate CP&L’S unit coal
trains into Victoria f:rom the north just as UP does, which
is what CP&L requested, there will be no interference what-
soever with other traffic on those lines. UP does not
suggest otherwise. 1Instead it assumes that the STB will let
it boot BNSF off the Caldwell-Victoria line, and then com-
plains that the routing to which BNSF would then be relegat-
ed would cause interference. But of course any such inter-
ference would be of UP’s own making, and it should not be

heard to complain about it.

Even if BNSF is forced to reach Victoria from the south,
UP’s claims of resulting interference are overstated. No
reason appears why BNSF could not either run around the
train (or "wye" it, as witness Stern suggests) in the yard
in Victoria, rather than going 14 miles beyond Victoria to
reach a siding; UP itself ran around the Coleto Creek emp-
ties in Victorie for quite some time earlier this year, in
order to move them south as part of its directional running
arrangements. Alternatively, an additional turnout could be
installed (at BNSF or CP&L expense) to expedite BNSF access

from the south.




All in all, the "problems" Mr. Handley points to are the
sort of routine joint facilities issues that one would
expect experienced railroad officers to be able to resolve
easily through good faith negotiations.

DIRECTING YOUR ATTENTION NOW TO UP’S "NARRATIVE," AT PAGE 39
UP’S ATTORNEYS DISPARAGE CP&L’S CONDITION REQUEST AS "'’OPEN
ACCESS’ BY BNSF," AND CONTEND THAT CP&L’S EVIDENCE OF HARM
FROM THE MERGER IS CONTRADICTED BY THE FACTS. HOW DO YOU
RESPOND?

UP is wrong, on both counts. This case is not about "open
access," if by that one means "competitive" access aimed at
obtaining lower rate levels.' This is about service reli-
ability. We would not be here today if UP had been provid-
ing CP&L with the consistent, efficient service over the
past twelve months that CP&L had every rijht to expect. We
would withdraw our request for conditions tomorrow if UP
could guarantee us consisterc, quality service in the fu-
ture. Unfortunately, UP has thus far been unwilling to
offer 'P&L any service standards for 1998 coal volumes. If
that is an indication of how little confidence UP has in its
ability to maintain and improve rail service to Coleto

Creek, I submit, CP&L’s concerns and condition request are

both amply-justified.

'I continue to be amazed about how "open access" is such a
gscare word to the Board. Where other federal regulatory agencies
such as FERC are proudly endorsing and aggressively promoting
cpen access for the industries they regulate, this agency stands
alcne in its hostility to the concept -- so much so that UP
evidently believes it can color the Boaid’s attitude toward its
opponents by tagging them as proponents of open access.

M, B




Nor has UP refuted CP&L’s showing of harm from the merger.
UP claims that BNSF refused to help UP out by taking over
all of the coal trains UP offered it, and that this dis-
proves CP&L’s contention that competing origin carriers
would have stepped in to help if the service crisis had
arisen prior to the merger.? WRONG! As I testified on
July 8, ENSF did offer to take over operation of CP&L’s PRB
coal trains, but UP refused to let it do so. Accordingly,
whatever may have transpired with respect to UP’s other,
unspecified unit coal train movements, clearly BNSF stood
ready and willing to help UP out on the trains tc Coleto
Creek, and hut for the merger its offer would clearly have
been accepted, for all the reasons CP&L’s witness Heller ex-

plained on July 8.

The bottom line is, a year of inadequate and unreliable
service to Coleto Creek by UP, amply documented in CP&L’s
opening evidence and unchallenged by UP, finally forced CP&L
to file its July 8 condition request seeking relief through
BNSF access to Coleto Creek. BNSF was (and hopefully re-
mains) ready and willing to help out, and but for UP’s
takeover of SP, BNSF’'s offer would surely have been accept-
ed. Nevertheless, UP could get rid of this case tomorrow if

it would provide CP&L with meaningful guarantees of reli-

‘Curiously, UP’s narrative cites to witness Handley’s veri-
fied statement at page 58 to support its argument, but no such
discussion appears in Mr. Handley'’s statement.

- 8 -




able, efficient service (that is, reasonable cycle times re-
flecting a commitment to the efficient use of CP&L’s genera-
ting and rail assetg). Failing that, the Board should

intervene, as CP&L has requested, and allow BNS ' to provide

that service backup.

DO YOU HAVE ANYTHING FURTHER TO TELL THE BOARD?

No, that completes my testimony.




VERIFICATION

STATE OF TEXAS )
COUNTY OF DALLAS )

MARGUERITE C. MILLS, being duly sworn, deposes and says that she
has read the foregoing Verified Statement, knows the contents thereof, and that the same

are true as stated.

DNorgueds €. e

* Marguerite C. Mills

Subscribed and sworn to
before me this |5* day
Of October, 1998.

Butti 72 epuston

Notary Public in and for the
State of Texas

My Commission Expires __/0 r//( 3741 oo/
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REBUTTAL VERIFIED STATEMENT OF
GEORGE L. STERN

PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS ADDRESS.

My name is George L. Stern, and I am a transportation con-

sultant with offices in Birmingham, Michigan.

ARE YOU THE SAME GEORGE STERN WHO TESTIFIED ON BEHALF OF
CENTRAL POWER & LIGHT COMPANY IN THIS PROCEEDING ON JULY 87

Yes.

HAVE YOU HAD AN OPPORTUNITY TO REVIEW UNION PACIFIC’S RE-

SPONSE, FILED SEPTEMBER 18, TO CP&L’S REQUEST FOR A CONDI-
TION?

Yes, I have read UP’'s discussion of CP&L’s request in its

"Narrative" and in the verified statements of its witnesses

Duffy and Handley.

IN YO'JR JULY 8 TESTIMONY, YOU CONCLUDED THAT ALLOWING BNSF
TO DELIVER UNIT COAL TRAINS TO COLETO CREEK WAS “QUITE
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FEASIBLE OPERATIONALLY," AND THAT DOING SO WOULD BOTH SPEED
UP THOSE COAL DELIVERIES AND REDUCE CONGESTION ON UP. DOES
UP AGREE WITH YOU?
No, UP’s witness Handley asserts that operation of BNSF coal

trains to Coleto Creek would be difficult and would increase

congestion.

vAN YOU EXPLAIN THIS DISCREPANCY?

Yes, it’s quite simple. My testimony was based on the
assumption that BNSF-operated coal trains would move over
the same route that UP-operated trains do from Caldwell,
Texas south to Victoria, ancd then west to Coleto Creek.

This is the most sensible route, and BNSF was already oper-
ating trains over UP from their connection at Caldwell south
to and through Victoria. The only additional trackage
rights that BNSF would require to serve Coleto Creek would
be over the 16-mile Coleto Creek branch from Victoria to the

plant.

Mr. Handley, by contrast, assumes that BNSF-operated coal
trains would have to reach Victoria from the gouth, because
BN53F has permanent trackage rights over that line, but only
cemporary trackage righis over UP between Victoria and
points north. (However, BNSF is asking the STB to make the
latter trackage rights permanent). This routing change is
the source of the alleged operating difficulties and inter-

ference problems which he describes.
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DOES UP DISPUTE YOUR TESTIMONY THAT ALLOWING BNSF TO OPERATE
COAL TRAINS TO COLETO CREEK VIA THE CALDWELL-VICTORIA-COLETO
CREEK ROUTE WOULD BE OPERATIONALLY FEASIBLE AND WOULD HELP
REDUCE CONGESTION?

No, it doesn’t. It simply assumes away that option. What-
ever the merits of UP’s approach from an advocacy stand-
point, however, from an operational perspective it makes no
sense at all. When it is clear that BNSF-operated coal
trains could get on UP’s lines at Caldwell and then operate
from there south to Victoria and Coleto Creek just as the
UP-operated trains they replace do today, without creating
any operational difficulties or interference whatsoever, no
competent railroader would choose instead to route them
circuitously to come in from the south -- especially if
doing so would create the operational and interference
problems UP complains about.

SPEAKING OF WHICH, DO YOU AGREE WITH UP WITNESS HANDLEY'’S
LIST OF THE PROBLEMS THAT BNSF ACCESS FROM THE SOUTH WOULD
TRIGGER?

No. I do agree that routing BN3F coal trains to Coleto
Creek from the south would be more circuitous and ineffi-
cient than bringing them in from the north as I have recom-
mended would be, and I agree that the "wrong-way" turnout to
the Coleto Creek branch in Victoria would then have to be
dealt with. However Mr. Handley greatly overstates the

magnitude of this problem and the difficulties that BNSF and

UP would encounter in resolving it.
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In the first ple:¢re, there is no reason for BNSF-operated
trains from the south to have to go an additional 14 miles
beyond Victoria in order to run the engines around the
train. There is ample trackage in Victoria itself to do a
run-around, and I understand that UP conducted such run-
arounds there when it was operating empty unit trains from
Coleto Creek south to Placedo as part of its directional
running arrangements. Better yet, BNSF could wye the traias
in Victoria by using the turnout between the Placedo and
Bloomington lines, then backing the train north past the
switch to the Coleto Creek branch, then moving forward onto
the branch. 1Indeed, if BNSF uses distributed power, it
might not have to turn the train at all: it could simply
have a qualified engineer get on the rear locomotive in

Victoria and run the train backwards onto the branch.

Now, each of these operating alternatives would entail some
delay and consequent interference with other traffic (thcugh
nothing like Mr. Handley’s 28-mile detour would cause).
Therefore, if BNSF must be limited to reaching Victoria from
the south, a more permanent solution would be the installa-
tion of an additional, "right-way" turnout to the Coleto
Creek branch. I presume that either BNSF or CR&L would be
willing to pay for such a turnout under these circumstances.

HAS ANYTHING YOU’VE READ IN UP’S REPLY EVIDENCE AND ARGUMENT
CAUSED YOU TO CHANGE YOUR MIND ABOUT YOUR RECOMMENDATION
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THAT BNSF BE ALLOWED TO OPERATE UNIT COAL TRAINS ALL THE WAY
TO COLETO CREEK?
No, I continue to believe that granting such access will
improve the reliability and efficiency of coal deliveries to
Coleto Creek, and at the same time lessen somewhat the
pressure points on UP’s infrastructure, locomotive fleets,
and manpower involved in this movement. UP will always have
the inside track on CP&L’s coal shipments, so long as it can
handle the traffic efficiently. This is so because, as I
testified on July 8, UP will remain the only carrier capable
of originating CP&L’s Colorado coal shipments, and thus it
alone will be able to offer package arrangements for han-
dling all of CP&L’s traffic. As a practical matter, there-
fore, the BNSF access I have recommended would function as a
safety valve, providing a measure of protection for those

timess when UP cannot handle all of CP&L’s traffic efficient-

P ¥
DO YOU HAVE ANYTHING ELSE TO ADD?

No, that completes my testimony.




VERIFICATION

STATE OF MICHIGAN)
)
OAKLAND COUNTY )

I, George L. Stern, declare that I have read the
foregoing statement, know the contents thereof, and that the
same are true.

/ys*ﬁhiix l. ;\XIa“_

Sworn to and signed before me
this |4 day of October 1998

ke S

Notary Public

My commission expires: él«/bﬂiuosk

KATHLEEN M. MCGRAIN
Notary Public, Oakiand County, Mi
My Commission Expres Feb. 16, 2002




VERIFIED STATEMENT
OF
MARK D. WERNER

My name is Mark D. Werner. My business address is 145
Navarro Street, San Antonio, Texas 78205. I am employed as
Director of Fuels, Generation Control and Bulk Power Sales at
City Public Service of San Antonio, Texas ("CPSB"). My
responsibilities include supervision of coal supply and coal
transportation arrangements for CPSB's 1385-Megawatt Deely/Spruce

Generating Station at Elmendorf, Texas ("Deely/Spruce").

The Deely/Spruce Station consumes approximately 6
million tons of low-sulfur coal per year, which CPSB purchases
from producers in Wyoming's Powder River Basin ("PRB") and ships
by rail in unit trains. We are fortunate to be able to ship coal
via both of the large western rail carriers -- Burlington
Northern Santa Fe ("BN") and the Union Pacific ("UP") -- because
both have the right to serve our plant, and of course both serve

mines in the PRB.

I have been asked by Central Power & Light Company
(CP&L) to review and comment on a portion of Mr. Howard Handley's
September 18, 1998 verified statement in this proceeding, in
which he states (at page 58) that

BNSF access to this [CP&L's] plant could
reduce coal deliveries, not increase them.
We have had trouble at other Texas utility
plants where both UP and BNSF have access.
At LCRA's plant in Halstead, and at the
Elmendorf power plant near San Antonio, we
often have to use our own crews to remove




empty BNSF coal trains in order to bring our
own trains in. ...

I don't know what Mr. Handley means by "often" in the quoted
passage; certainly occasional "bunchings" of the sort Mr. Hardley
describes are to be expected, regardless of the number of
carriers involved (CPSB utilizes a private switching contractor
to unload unit trains, and therefore neither EN nor UP leaves its
crews with the trains during unloading), and we have had no
indication that UP was experiencing a disproportionate number of
delays. 1In any case, what I do know is that our two-carrier
service has worked very well, with BN providing CPSB with over
700,000 tons of increased coal deliveries over the past 12
months. BN deliveries have supplemented the UP shipments, not
reduced deliveries as Mr. Handley seemingly implies. Simply
stated, BN deliveries helped us offset inadequate UP deliveries

which have persisted for over a year.




VERIFICATION

STATE OF TEXAS )
COUNTY OF BEXAR ) SS:

MARK D. WERNER, being duly sworn, deposes and says that
he has read the foregoing statement, knows the contents thereof,

and that the same are true as stated.

AR —

! ™Mark D. Werner

Subscribed and sworn to before me
this |3 day of October, 1998.

AAVwL Y le Yadin A%\ HOPE McFADIN

Notary Public in and for =} Notary Public, State of Texas
the State of Texas. &Y My Comm. Exp. 09/29/99

My Commission Expires ]q 9 7
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Introduction.

In its July 8 submission, CP&L demonstrated that UP’s
service crisis had caused, and was continuing to cause, serious
harm to CP&L, constricting coal deliveries to its Coleto Creek
power plant to such an extent that CP&L had been forced to reduce
generation for a substantial period in order to avoid running out
of coal. CP&L further showed that letting BNSF take over respon-
sibility for a portion <f CP&L’s coal traffic -- specifically,
the portion originating in the Powder River Basin -- would both
increase CP&L’s coal receipts and help relieve congestion on UP.
Finally, CP&L showed that whether or not UP’s merger with South-
ern Pacific Transportation Company ("SP") had contributed to the
magnitude of the subsequent service meltdown, clearly the merger
had magnified its impact on CP&L, by restricting CP&L’s ability

to obtain help from other carriers.
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UP’s response, filed September 18, sounded three now-
familiar themes. First and foremost, UP asserted that its
service crisis is over -- UP is now delivering all of the coal
CrP&L asks for, it says, and accordingly there is no longer any
need to consider remedial conditions such as those requested by
CP&L. Second, UP argued that CP&L was really seeking "open ac-
cess" for BNSF, and asserted that its experience during the
service crisis disproved CP&L’s contention that the UP/SP merger
restricted its ability to obtain help from origin carriers when
SP ran aground. Third, UP claimed that allowing BNSF to serve
CP&L’s power plant would cause significant interference with
other traffic on the lines at issue.

As we shall see, UP's first argument, that the crisis
has ended and CP&L therefore no longer has any need for relief,
is at best a half-truth. UP’s second and third arguments are

completely without merit.

UP Service to Coletc Creek Remains Tenuous and Sub-Par.

Accordiny to CP&L witness Mills, UP’s coal deliveries
to Coleto Creek have indeed improved markedly since July 8.!
(RVS Mills at Z.) However, UP’'s cycle times -- though better
than they were at the height of the crisis -- are still worse
than normal, and UP has been able to maintain adequate delivery

volumes only by paying for the addition of two extra trainsets to

'Is it mere coincidence that the first sustained improrement
in UP’s service for CP&L occurred immediately after CP&L filed
its supplemental condition request in this proceeding?
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the CP&L service. If UP withdraws those trainsets, as it will
shortly have a right to do, CP&L’s coal supply will again be at
risk. (X1d.)

Adding to CP&L’s concern, Mills notes, is the fact that
UP service has appeared to improve on previous occasions during
the crisis, only to backslide again. UP’s continuing unwilling-
ness to commit to any service standards for its 1998 coal deliv-
eries to Coleto Creek suggests that it, too, may fear further
problems on this traffic. (RVS Mills at 7.) If UP’s delivery
volumes fall off again after this proceeding ends and the spot -
light moves elsewhere, CP&L could once again find itself forced
to curtail generation, to the detriment of its customers. Having
BNSF service available as a safety valve for part of CP&L’s coal
requirements is the best -- and indeed, the only -- way to

protect against such harm.

UP’'s Response Confirms CP&L’s Showing of Harm from the
UP/SP Merger.

Perhaps predictably, UP contends that what CP&L is
really seeking is "’‘open access’ by BNSF," and that in any event
CP&L is not entitled to any relief from UP’s service deficiencies
because they are allegedly unrelated to the UP/SP merger. (UP
Narrative at 39-40.)

UP is wrong on both counts. Witness Mills succinctly
puts the "open access" accusation to rest:

This case is not about "open access," if by

that one means "competitive" access aimed at

obtaining lower rate levels. This is about
service reliability. We would not be here




today if UP had been providing CP&L with the

consistent, efficient service over the past

twelve months that CP&L had every right to

expect. We would withdraw our request for

conditions tomorrow if UP could guarantee us

consistent, quality service in the future.
(RVS Mills at 7.)

UP’'s attempt to disprove CP&L’s claim of harm from the
merger by pointing to its actual experience during the subsequent
service crisis, backfires. UP asserts that during the crisis it
asked BNSF to take over operation of "as many coal sets bound to
Texas receivere as possible," but "BNSF agreed to handle only a
few trainsets." (UP Narrative at 39-40.) This, UP suggests,
undercuts CP&L’s claim that but for the merger CP&L could have
obtaired help from BNSF when UP (or SP) began having difficul-
ties.

CP&L agrees that its showing of harm should be evaluat-
ed in light of what happened during the post-merger service

crisis, but nctes that this experience confirms CP&L’s showing

rather than undercuts it. Specifically, whatever might have

happened with the unspecified other Texas coal movements to which

UP counsel refer,? BNSF did offer to handle CP&L’s coal traffic,
and UP turned that offer down. (RVS Mills at 8.) As CP&L’s
witness Heller explained in his Jul’ 8 testimony, a pre-merger,
independent SP would have had no similar motivation to protect UP

by rejecting help from BNSF.

‘UP offers r» evidence to back up its counsels’ claim:
though the Narrative refers to witness Handley’s statement at
page 58, Mr. Handley never mentions the point.
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UP’'s _Claim that BNSF Service to Coleto Creek Would
Interfere with Other Traffic on UP’s Lines Must be

Rejected, Becau Any Such Probl Would be l1f-In-
flicted.

At the outset it is important to note that UP does not
claim that BNSF operation of unit coal trains to Coleto Creek via
the Caldwell-Victoria line, as CP&L proposed, would cause any
operational problems or interference. Instead it starts with the
(unstated) assumption that it will be allowed to exclude BNSF
from the Caldwell-Victoria line (even though BNSF has been
operating over the line and has requested in this proceeding that
its trackage rights be made permanent), so that BNSF would have
to reach Victoria from the south, via the Placedo-Victoria line
over which BNSF has permanent access rights. (UP Narrative at
231-32; Handley VS at 58.) UP then proceeds to discuss opera-
tional difficulties and resultant interference that, it claims,
would result if BNSF served Coleto Creek via that route.

The permanent status of BNSF’'s operating rights over
the Caldwell-Victoria line is obviously an issue that transcends
CP&L’s individual condition request in this proceeding. CP&L

respectfully submits, however, that even if UP prevails on that

issue, forcing a reroute of requested BNSF service to Coleto

Creek via the more circuitous Placedo route, it should not then
be heard to complain about any problems or interference that its
actions have caused.

In any event, as witnesses Stern (RVS Stern at 3-4) and
Mills (RVS Mills at 6-7) point out, UP’s claims of interference

from BNSF service via Placedo are greatly exaggerated; in reali-
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ty, BNSF could wye the trains (or run around them) in Victoria,
causing minimal delays; and construction of an additional turnout
at BNSF’s or CP&L’s expense would eliminate even those modest

delays. (RVS Stern at 4.)°

Conclusion.

For the reasons set forth in CP&L’s initial Request for

Supplemental Condition filed July 8 and in this Rebuttal, CP&L

respectfully urges the Board to grant BNSF the right to deliver

PRB coal to CP&L’s generating station at Coleto Creek, Texas,
over UP’'s tracks, as an additional condition on its approval of

the UP/SP merger.

Respectfully submitted,

CENTRAL POWER & LIGHT COMPANY
539 N. Carancahua Street
OF COUNSEL: Corpus Christi, Texas 78401

Slover & Loftus : William L. Slover

1224 Seventeenth St., NW Donald G. Avery

Washington, DC 20036 1224 Seventeenth Street®,” NW
Washington, DC 20036

Dated: October 16, 1998 (202) 347-7170

‘UP also alludes to interference problems it has supposedly
experienced at other generating plants in Texas that are served
by both UP and BNSF, and suggests that letting BNSF serve Coleto
Creek could cause similar problems and actually reduce rather
than increase deliveries. This claim is directly refuted by
witness Mark Werner of the City Public Service Board of San
Antonio in his verified statement filed herewith. San Antonio’s
plant at Elmendorf, Te as is one of the two plants where UP
claims to have experienced BNSF interference, but Mr. Werner
states that BNSF coal deliveries have greatly increased the total
volume of coal San Antonio has been able to obtain, helping to
offset inadequate UP deliveries.




Certificate of Service

I hereby certify that I have this 16th day of October,
1998, caused copies of the foregoing "Rebuttal Evidence and
Argument of Central Power & Light Company in Support of Request
for Supplemental Condition" to be served by first-class mail upon
all parties of record in this proceeding, as recorded on the

official service list issued by the Surface Transportation Board.

Donald G. Avery
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Case Control Unit

ATTN: STB Finance Docket No. 32760 (Sub-No. 26)
Surface Transportation Board

1925 K Street, NW

Washington, DC 2047:3-0001
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Re: STB Finance Docket No. 32760 (Sub-No. 26), Union Pacif-
ic Corporation et al.--Control and Merger--Southern
Pacific Corporation et al. [Houston/Gulf Coas’ Over-
sight]

Dear Mr. Secretary:

Enclosed for filing in the captioned proceeding please
find an executed original and twenty-five (25) copies of a "Veri-
fied Statement in Support of BNSF’s Joining 1JP’s Directional
Operations," submitted on behalf of Houston Lighting and Power
Company ("HL&P") by Carla J. Mitcham, HL&P’'s General Manager,
Fuel & Energy Management.

A computer diskette with this filing in Wordperfect 5.1
format will be filed separately.

Copies of this document have been served upon all
parties of record, and also on Administrative Law Judge Grossmai.

Thank ycu for your attention to this matter.

Sincerely,

I

onald G. Avery
An Attorney for Hous
Lighting & Power Co




Houston Lighting & Power Company

A Division of Houston Industries Incorporated

Verified Statement in Support of BNSF’s
Joining UP’s Directional Operations

My name is Carla J. Mitcham, I am General Manager, Fuel &
Energy Management at Houston Lighting & Power Company ("HL&P"), a
division of Houston Industries Incorporated. HL&P owns and
operates the Limestone Generating Station ("Limestone Station"), an
electric generating plant located near Jewett, Texas.

Currently, the Limestone Station is fueled primarily by
local lignite. How:ver, HL&P is considering the use PRB coal at
the plant. Such coal would be delivered by the Burlington Northern
and Santa Fe Railway Company ("BNSF"), which is currently the only
carrier serving the plant.

Due to our possible expansion of the use of PRB coal, I
am filing this statement in support of BNSF’s request that the
Board grant BNSF overhead trackage rights over the UP line between
Fort Worth and Dallas, Texas (via Arlington), to enable BNSF to
join the directional operations recently instituted by UP between
Fort Worth and Waxahachie, Texas. HL&P believes that its future
shipping interests and those of other shippers will benefit from
the resulting service improvements and operational flexibility. I

understand that, at the moment, BNEF has trackage rights over UP

P.O.Box 1700 ¢ Houston, Texas 77251-1700 ¢ (713) 207-3200
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Houston Lighting & Power Company
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A Division of Houston Industries Incorporated

between Fort Worth and Waxahachie and that the line is now used for
southbound and northbound movements by the BNSF. The southbound
BNSF traffic must run counter to the UP directional operations.
BNSF could better join in UP’s directional flow plans for this
route if it was provided trackage rights on UP’s main line route

between Fort Worth and Dallas via Arlington, Texas, which would

minimize delays to both carriers and customers such as HL&P.

As I stated, in the future, HL&P may use BNSF direct
service to provide PRB coal to the Limestone Station. If BNSF
trains are forced to operate against the directional flow on the UP
line between Fort Worth and Waxahachie, service to the Limestone
Station could be adversely impacted due to delays in this area. To
avoid that result, HL&P supports BSNF’s request for overhead
trackage rights over UP’s line between Forth Worth and Dallas via
Arlington to join in the directional operations in the area.

The Board should grant BNSF’s request because (i) it will
result in service improvements for both UP and BNSF thereby
benefitting HL&P and other shippers; and (ii) it represents another
important step toward preventing the severe congestion problems
that plagued the Houston/Gulf Coast area and much of Texas over the

past year.

P.O.Box 1700 ¢ Houston, Texas 77251-1700 ¢ (713)2u7-3200
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* Houston Lighting & Power Company
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A Divisicn of Houston Industries Incorporated

STATE OF TEXAS

COUNTY OF Harris

Carla J. Mitcham, being duly sworn, deposes and says that
she has read the foregoing Verified Statement, knows the contents
thereof, and that the same are true as stated, except as to those
statements made on information and belief, and as to those, that

she believes them to be true.

Cor b J Fcfekoe

Carla J. Mitcham

Subscribed and sworn to before me
this /4 “day of October, 1998.

4
Notary Public for the County of Harr:.s, Texas

My Commission expires /}?/‘,;2:&&/

CHARLOTTE A. BAILEY
.]  Notary Public, State of Texss
My Commission Expires 1/21/2001

P.0.Box 1700 ¢ Houston, Texas 77251-1700 ¢ (713) 207-3200
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FRANK J. PERGOLIZZI i

ANDREW B. KOLESAR I, . ' -
PETER A. PFOHL ublic Record

TELEPHONE:
(202) 847-7170

WRITER’'S E-MAIL:

October 16, 1998

BY R

The Hon. Vernon A. Williams
Secretary
Case Control Unit
Attn: STB Finance Docket

No. 32760 (Sub-Nos. 26 & 29)
Ssurface Transportation Board

Washington, D.C. 20423-0001 ) ?/(»36 ! 90C %
> S

Re: Finance Docket No. 32760 (Sub—Nos.\26 & 29)~ ;7
i - - n/Gu a

Dear Mr. Secretary:

Enclosed for filing in the above-referenced proceeding
please find an original and twenty-five (25) copies of the
Rebuttal of Texas Utilities Electric Company in Support of BNSF's
Remedial Condition No. 6 (TUE-24). A conforming computer disk is
also enclosed.

Finally, we also have enclosed an additional copy of
this filing to be date-stamped and returned to the bearer of this
letter.

Thank you for your attention to this matter.

Sincerely,

Ry =

Andrew B. Kolesar IIT

Enclosures
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BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION,

UNION PACIFIC RAILROAD COMPANY,
and MISSOURI PACIFIC RAILROAD
COMPANY -- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,

and THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

Finance Docket No. 32760
(Sub Nos. 26 & 29)

[Houston/Gulf Ccast
Oversight]

REBUTTAL OF TEXAS UTILITIES ELECTRIC COMPANY

IN SUPPORT OF BNSF’S REMEDIAL CONDITION NO. 6

Pursuant to the Surface Transportation Board’s Decision
No. 6 in this proceeding served on August 4, 1998, Texas
Utilities Electric Company (“TU Electric”) submits this Rebuttal
in Support of The Burlington Northern and Santa Fe Railway
Company’s (“BNSF”) Request No. 6, which BNSF submitted in its

July 8, 1998 Application for Additional Remedial Conditions

Regarding the Houston/Gulf Coast Area (“BNSF Application”).

BNSF's Request No. 6 seeks overhead trackage rights on Union
Facific Railroad Company’s (“UP”) line from Fort Worth to Dallas
(via Arlington).' TU Electric supports BNSF’s request because it

will ameliorate specific merger-related harm caused by UP’s

. This line is more specifically identified as UP’s Fort
Worth to Dallas #1 and #. main tracks from MP 245.7 at Tower 55
at Fort Worth to MP B215.21 at Forest Avenue at Dallas. See BNSF
Application, Verified Statement of Mr. Ernest L. Hord, at 19.
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unilateral decision to impose changed directional running opera-

tions in Texas.

BACKGROUND

BNSF’'s Request No. 6 impacts rail service to TU Elec-
tric’s Big Brown +ation. That station traditionally has used
locally mined lignite as its beoiler fuel. TU Electric, Lowever,
presently is planning to supplement its lignite fuel with sub-
bituminous western coal produced in the Powder River Basin of
Wyoming (“PRB”).

TU Electric is committed to obtaining competitive and
efficient coal transportation service from the PRB to its Big
Browr Station. To that end, TU Electric recently solicited
transportation offerings from BNSF and UP to haul over one
million tons of PRB coal annually from the PRB to the station.

BNSF’s initially planned PRB-to-Big Brown coal routing
(shown schematically at Exhibit __ (TDC-2) to the attached
Verified Statement of Mr. Thomas D. Crowley (“Crowley V.S.”))
called for TU Electric coal trains (both loaded and empty) to

move between Fort Worth and Waxahachie, Texas via the trackage

rights that BNSF holds over UP’s Fort Worth-to-Waxahachie line.?

BNSF now informs TU Electric, however, that because of UP’s
announced decision to run th:2 Fort Worth-laxahachie line direc-

tionally (with all UP traffic moving in a generally northern

; This line is a former line of the Southern Pacific
Transportation Company (“SP”).
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direction), BNSF will be forced to run TU Electric coal trains
via an alternative routing (shown schematically at Exhibit _
(TDC-3)) that will utilize the DART commuter line between Fort
Worth and Dallas.

In order to avoid having TU Electric (and other simil-
arly situated shippers’) trains move over the congested DART
line, BNSF’s Request No. 6 asks the Board to grant BNSF trackage
rights over UP’'s line between Fort Worth and Dallas (shown
schematically at Exhibit __ (TDC-4)). With these rights in
place, BNSF would move loaded TU Electric trains over UP’s Fort
Worth-Dallas line (and then from Dallas to Waxahachie over BNSF's
own line) and would move empty trains “with-the-flow” via UP’'s
Waxahachie-Fort Worth line.

UP opposes BNSF’s Request No. 6. See UP s September
18, 1998 Opposition to Additional Conditions (“U? Opposition), at
122-28. UP does not dispute that its proposed directional
running of the Fort Worth-Wuxahachie line will require BNSF to

shift traffic to the DART line, but claims that it has the post-

merver power to impede BNSF'’s Texas operations by unilaterally

imposing directional running schemes.

ARGUMENT

UP’s Plan Would Significantly
Injure BNSF and TU Electric

UP’s plan to operate the Fort Worth-Waxahachie line in
a directional manner will force BNSF to route loaded TU Electric

coal trains over the DART commuter lines. This routing will
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create an operational nightmare to both BNSF and TU Electric
because the DART line is used to move commuter trains. In fact,
there is only a very narrow window “or BNSF to move other traffic

over the line. As Mr. Crowley explains:

i on weekdays between the hours of 6 a.m.
and 9 a.m. and the hours of 4 p.m. and 7
p.m., DART trains run approximately every
twenty to thirty minutes in each direction.
Moreover, on weekdays between the hours of 9
a.m. and 4 p.m., and the hours of 7 p.m. and
midnight, DAL trains run approximately every
hour in each direction. Given these frequent
schedules, the possibility of BNSF running a
coal train over this line between 6 a.m. and
midnight without encountering significant
congestion would be extremely remote. The
only practical weekday window of time there-
fore would be the midnight to 6 a.m. time
period. Needless to say, these restrictions
would greatly limit the effectiveness of a
BNSF service alternative for TU Electric.

Crowley V.S. at 3.°

UP’s plan to operate the Fort Worth-Waxahachie line in
a directional manner therefore also will cause serious competi-
tive harm to BNSF and TU Electric by lim.ting the effectiveness

of one of the potential providers of rail service to Big Brown.

: BNSF, of course, would fare no better moving “against-
the-flow” on the direct Fort Worth-Waxahachie line. As Mr.
Crowley notes in his statement, BNSF would require approximately
two (2) hours to move each coal train accross the Fort Worth-
Waxahachie segment under normal conditions. Crowley V.S. at 4.
Given the anticipated high volume of UP traffic moving in the
generally northward direction from Waxahachie to Fort Worth, BNSF
would experience great difficulty in attempting to obtain such a
window of time to move a coal train in the southward direction to
Big Brown. Moreover, this "“upstream” movement would be likely to
undermine the efficiency gains that UP hopes to achieve by
converting to directional running on this line segment.
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In particular, by forcing BNSF to utilize a significantly dis-
advantaged routing from Fort Worth to Waxahachie, UP’s action
would undermine the potential competitive benefit associated with
BNSF'’'s existing trackage rights.

II. Granting BNSF’s Requested Relief
Would Ameliorate this Harm

If the Board grants the relief that BNSF seeks in its
Request No. 6, BNSF would be able to serve TU Electric without
encountering the operational difficulties associated with moving
coal trains over a commuter line. As such, a grant of this
request also would offer significant competitive benefits to
shippers in this region.

The Board previously has shown a willingness to prevent
UP from upsetting the competitive balance that it shares with
BNSF. For example, in approving the merger of UP and SP, the
Board imposed a five-year oversight condition to assure the
effectiveness of the BNSF Settlement Agreement, upon which it

relied heavily as a justification for approving the merger. See,

e.g., Decision No. 44 at 102-103.¢

In addition, with specific regard to TU Electric’s

Martin Lake Station, the Board went beyond TU Flectric’s request

! See id. at 146 ("We inpose as a condition to approval
cf this merger oversight for 5 years tc examine whether the
conditions we have imposed have effectively addressed the comp-
etitive issues they were intended to remedy. We retain juris-
diction to impose additional remedial conditions if, and to the
extent, we determine that the conditions already imposed have not
effectively addressed the competitive harms caused by the mer-

ger.”).
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for conditions in the underlying UP/SP merger proceeding to grant
rights that would enabie BNSF to engage in directional running
(so as to compete on a more even basis with UP’s service):

We add that, although TUE sought only a

Shreveport interchange, we are allowing a

Texarkana interchange as well, to allow

BNSF’s routings of TUE coal trains to connect

with the additional BNSF trackage rights

provided for in the CMA agreement. This also

will facilitate BNSF'’s directional running of

these trains.
I1d. at 186.° This same approach is necessary here to assure that
UP does not undermine the competitive balance in the Dallas-Fort
Worth area.

Rather than contesting the operational benefits that

would be associated with BNSF’s request, UP professes concern

regarding the possibility that BNSF will attempt to steal busi-

ness away from UP that is located along the latter’s main line
between Fort Worth and Dallas. Specifically, UP notes that this
line “serves a major automotive facility that BNSF would be
thrilled to serve, along with many other industries.” UP Opposi-
tion at 127. UP believes that BNSF is engaged in an ongoing

effort (in cooperation with shippers) tc transform overhead

5

2 The CMA agreement, referenced in this excerpt from
Decision No. 44, required UP to modify the BNSF Settlement
Agreement to permit BNSF to join UP in the directional running of
trains between Houston and Memphis. The Board characterized this
modification as permitting a “major improvement” in BNSF's
operations in this corridor. Decisicn No. 44 at 135-36.
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trackage rights into full rights to service any customer along a

given line:

BNSF can benefit from “open access”
opportunities without ever initiating re-
quests for such access itself. 1Instead, a
pattern of step-by-step movement toward “open
access” is already well-established. We h=ave
seen it in operation repeatedly, and we are
seeing it in this proceeding. First, BNSF
obtains overhead operating rights. Then, a
shipver located on the line asks BNSF for
service, relying in part on the fact that
“"BNSF already has the authority to run trains
ori the UP line.” ‘

Id. at 126.

This argument is irrelevant to the question of the
overall effectiveness of the competitive balance created as a
result of the UP/SP merger. Nevertheless, TU Electric submits

that it is possible for the Board to craft relief to BNSF's

request in a manner that restricts the type of encroachment upon

traditional business that UP fears, yet still preserves the

competition between BNSF and UP in this important region.

CONCLUSION
Fuor the foregoing reasons, TU Electric submits that the
Board should grant BNSF’s 2pplication for Remedial Condition No.

6, thus enabling BNSF to provide a competitive, efficient rail
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service alternative for TU Electric, and thus reducing congestion

in this sensitive area.

Respectfully submitted,
TEXAS UTILITIES ELECTRIC COMPANY

John W. McReynolds

Worsham, Forsythe, Samples &
Wooldridge

1601 Bryan Street

30th Floor

Dallas, TX 75201

(214) 979-3000

John H. LeSeur

Christopher A. Mills Z‘g‘
Andrew B. Kolesar III &,ﬂ
Slover & Loftus

1224 Seventeenth Street, N.W.

Washington, D.C. 20036
(202) 347-7170

Attorneys for Texas Utilities
Dated: October 16, 1998 Electric Company
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VERIFIED STATEMENT OF
THOMAS D. CROWLEY

My name is Thomas D. Crowlev. I am a professional
economist and President of the economic consulting firm of L.E.
Peabody & Associates, Inc. The firm’s offices are located at
1501 Duke Street, Suite 200, Alexandria, Virginia 22314. My
qualifications and experience are attached to this verified
statement as Exhibit ___ (TDC-1).

The purpose of this statement is to provide the Becard

with the factual background for Texas Utilities Electric Com-

pany’s (“TU Electric”) Rebuttal in Support of the Application for

Additional Remedial Conditions Regarding the Houston/Gulf Coast
Area of The Burlington Northern and Santa Fe Railway Company
(“BNSF”). In particular, I will explain the negative operational
and competitive impacts of Union Pacific Railroad Company’s
(“UP”) proposal to operate its line from Fort Worth to Waxa-
hachie, Texas in a directional fashion. I also will comment upon

the relief that BNSF has requested to remedy this problem (i.e.,
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trackage rights over UP’s Fort Worth to Dallas #1 aund #2 main
tracks from MP 245.7 at Tower 55 at Fort Worth to MP B215.21 at
Forest Avenue at Dallas).

BNSF has the ability (at least theoretically) to route
coal trains from Fort Worth to TU’s Big Brown Electric Generating
Station (“Big Brown”) in two ways.' First, BNSF can rout2 this
traffic over a rail line between Fort Worth and Dallas (which is
now owned and used by the DART commuter service), and then south
from Dallas to Waxahachie. As I will discuss in greater detail
below, this alternative is significantly constrained by DART's

operating requirements. Second, BNSF can utilize its Board-

imposed trackage rights over the more direct UP’s Fort Worth to

Waxahachie segment. As a result of UP’s recently announced
intention to convert to directional operations over this segment,
however, the effectiveness of BNSF’s trackage rights will be

negated. BNSF will face significant operating challenges in its

: My Exhibits (TDC-2) thro.gh (TDC-4) are maps
depicting the following operating situatione:

TDC-2: BNSF’s intended manner of providing service
to Big Brown prior to UP’s announcement that
it would engage in directional running over
the Fort Worth to Waxahachie segment

BNSF’s service option via the DART line from
Fort Worth to Dallas

BNSF’s intended manner of providing service
to Big Brown if successful in obtaining
trackage rights over UP’s line from Fort
Worth to Dallas via Arlington
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effort to provide competitive rail transportation service for PRB

coal destined to Big Brown.

A. Fort Worth to Dallas on the DART Line

DART currently operates over a rail line between Irving
and Dallas, and plans to extend its commuter train operations to
Fort Worth by the year 2000. These operations impose consider-
able constraints on any alternative use of this line. Specifi-
cally, on weekdays between the hours of 6 a.m. and 9 a.m. and the
hours of 4 p.m. and 7 p.m., DART trains run approximately every

twenty to thirty minutes in each direction. Moreover, on week-

days between the hours of 9 a.m. and 4 p.m., the hours of 7 p.m.

and midnight, DART trains run approximately every hour in each
direction. Given these frequent schedules, the possibility of
BNSF running a coal train over this line between 6 a.m. and
midnight without encountering significant congestion would be
extremely remote. The only practical weekday window of time
therefore would be the midnight to 6 a.m. time period. Needless
to say, these restrictions would greatly limit the effectiveness

of a BNSF service alternative for TU Electric.

Fort Worth to Waxahachie via UP's Line

BNSF has trackage rights on UP’s line between Fort
Worth and Waxahachie, Texas (41 miles). At the time of the
underlying UP/SP merger proceeding, UP operated this rail line
bi-directionally. Recently, however, UP announced that it

intends to operate the Fort Worth to Waxahachie segment on a
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directional basis. Specifically, UP will use this line only for
traffic moving in the generally northward direction from Waxa-
hachie to Fort Worth. As a result, if BNSF were to utilize this
line to deliver coal to Big Brown, it would be required to move
loaded trains against UP’s directional flow.

If we assume a normal average train speed of twenty
miles per hour and a distance over this segment of forty miles,
we see that each BN3F unit coal train would shut down the entire
Fort Wor:-h-Waxahachie rail line for approximately two hours.
Depending upon the amount of traffic that UP plans to handle
directionally from Waxahachie to Fort Worth, the need to occupy
UP’s line for two hours for each BNSF train could severely hinder

BNSF’'s access this line.

If BNSF is forced to use either of the two rail lines
described in this statement to move unit coal trains to Big
Brown, transit times will be longer and deliveries will be
erratic. Morecver, if BNSF elects to utilize the UP’s direct
line between Fort Worth and Waxahachie, these operations will

impede UP’s operations as well. Given the tremendous difficulty

occasioned by UP’s operational collapse in the Houston/Gulf Coast

region (and b>yond), I believe that the Board would be well
advised to grant BNSF’s request, and thereby to ease the threat

of future congestion in the area.
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If permitted to utilize the UP line from Fort Worth to
Dallas, BNSF would be positioned to provide an efficient service
alternative for TU Electric. This alternative, of course, would
greatly improve not only BNSF’s operations, but also would
facilitate smoother UP directional operations from Waxahachie to
Fcrt Worth. Finally, I would observe that UP does not contest

the adverse service impact that would arise through BNSF'’s

upstream operations on this segment, and does not contest the

operational benefits that would be associated with BNSF’s re-

quested condition.
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STATEMENT OF QUALIFICATIONS

My name is Thomas D. Crowley. I am an economist and President of the economic
consulting firm of L. E. Peabody & Associates, Inc. The firm’s offices are located at 1501

Duke Street, Suite 200, Alexandria, Virginia 22314.

I am a graduate of the University of Maine from which I obtained a Bachelor of Science
degree in Economics. I have also taken graduate courses in transportation at George Washington
University in Washington, D.C. I spent three years in the United States Army and since

February 1971 have been employed by L. E. Peabody & Associates, Inc.

I am a member of the American Economic Association, the Transportation Research Forum,

and the American Raiiway Engineering Association.

The firm of L. E. Peabody & Associates, Inc. specializes in solving economic, marketing
and transportation problems. As an economic consultant, I have organized and directed
economic studies and prepared reports for railroads, freight forwarders and other carriers, for

shippers, for associations and for state governments and other public bodies dealing with

transportation and related economic problems. Examples of studies I have participated in include

organizing and directing traffic, operational and cost analyses in connection with multiple car
movements, unit train operations for coal and other commodities, freight forwarder facilities,
TOFC/COFC rail facilities, divisions of through rail rates, operating commuter passenger
service, and other studies dealing with markets and the transportation by different modes of
various commodities from both eastern and western origins to various destinations in the United
States. The nature of these studies enabled me to become familiar with the operating and

accounting procedures utilized by railroads in the normal course of business.
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TATEME F ATION

Additionally, I have inspected both railroad terminal and line-haul facilities used in handling
various commodities, and in particular unit train coal r:ovements from the Powder River Basin
to various utility destinations in the midwestern and western portion of the United States. These
field trips were used as a basis for the determination of the traffic and operating characteristics
for specific movements of coal, both inbound raw materials and outhound paper products to and
from paper mills, crushed stone, soda ash, aluminum, fresh fruits and vegetables, TOFC/COFC

traffic and numerous other commodities handled by rail.

I have presented evidence before the Interstate Commerce Commission ("ICC") in Ex Parte

No. 347 (Sub-No. 1), Coal Rate Guidelines - Nationwide which is the proceeding that

established the methodology for developing a maximum rail rate based on stand-alone costs. I

have submitted evidence applying the ICC’s and Surface Transportation Board’s ("STB")Ystand-

alone cost procedures in "Coal Trading,"? "DP&L."?, "Westmoreland"¥, and WTU? along with

other proceedings before the ICC.¢

Moreover, I have developed numerous variable cost calculations utilizing the various

formulas employed by the ICC for the development of variable costs for common carriers,

The STB is the successor organization to the ICC.

ICC Docket No. 38301S, Coal Trading Corporation v. Baltimore & Ohio Railroad, et al., ("Coal Trading").
ICC Docket No. 38025S, The Dayton Power and Light Company v. Louisville Nashville Railro
("DP&L").

ICC Docket No. 383018 (Sub-No. 1), Westmoreland Coal Sales Com v. Denver and Rio

Railroad Company, et al., ("Westmoreland").

STB Docket No. 41191, West Texas Utilities Cgmnanx V. E rlington Northern Railroad ngmx ("WTU" )
ICC Docket No. 40224, lowa Public Power v. Burlington N

ICC Docket No. 37029, lowa Pubhc Service Qon_mm V. Bur!mg;gg Northern, Inc.; ICC Docket No. 39386

The Kansas Power and Li v. Burlington Northern Railro m| and Unio i

Company; ICC Docket No. 38783 Omaha Public Power District v. Burlington Northern Railroad ngm

Docket No. 36180, San Antonio, Texas, Acting By and Through Its City Public Service Board v. Burlington
Northern Railroad Company, et al; ICC Docket No. 41185, MMMMMMQQ
v. The Atchison, Topeka and Santa Fe Railway Company ("APS"); STB Docket No. 41989, Potomac Electric
Power Company v. CSX Transportation, Inc.
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including Burlington Northern Railroad Company,” with particular emphasis on the basis and

use of Rail Form A. I have utilized Rail Form A costing principies since the beginning of my

career with L. E. Peabody & Associates Inc. in 1971.¥

I have also analyzed in detail, the Uniform Railroad Costing System ("URCS") and
presented the results of my findings to the ICC in Ex Parte No. 431, Adoption of the Uniform
Railroad Costing System for Determining Variable Costs for th rchar,
Jurisdictional Threshold Calculations. 1have been involved in the URCS process, either directly
or indirectly, since the first interim report of the contractors was released. Throughout this
process, I have consistently asked for and reviewed the support and workpapers underlying the
different developmental stages of the formula. I received and presented comments in February

1982 on the ICC’s Preliminary 1979 Rail Cost Study. In December 1982, the ICC released the

7 The following two (2) cases are examples of lingation before the ICC where I developed and presented

Burlington Northern Railroad Company’s variable costs of handling unit coal trains. These two cases involve
the most detailed examination of the variable cost of moving coal in unit train service of any proceeding thus
far brought before the ICC. The first example involved the variable cost of service evidence I presented on
behalf of the City of San Antonio, Texas in ICC Docket No. 36180, San Antonio, Texas, Acting By v_and

Through its City Public Service Board v._3urlington Northern Railroad Company, et al., 11.C.C. 2d 561 (1986)
("San Antonio"). In that case, the ICC extensively analyzed the variable costs for a unit train movement of coal

on the Burlington Northern Railroad Company from the Powder River Basin, Wyoming to San Antonio, Texas.
Also I presented the variable cost of service evidence in ICC Docket No. 38783, Omaha Public Power District
v. Burlington Northern Railroad Company 3 1.C.C. 2d 123 (1986) ("OPPD"), in which the ICC developed the
variable costs for the unit train movement of coal from the Powder River Basin, Wyoming to Arbor, Nebraska
on the Burlington Northern Railroad Company. In San Antonio, the ICC found that the variable cost of service
as of the first quarter of 1984 was $12.62 per ton, just 46 cents higher than my cost calculation of $12.16 per
ton and substantially lower than Burlington Northern Railroad Company’s calculation of $17.54 per ton. In
OPPD, the ICC determined variable cost for the first quarter of 1985 was $5.31 per ton, just 11 cents higher
than my calculation of $5.20 per ton, and substantially lower than Burlington Northern Railroad Company’s
calculations of $6.53 per ton.

Rail cost finding has been the cornerstone of this firm. Dr. Ford K. Edwards the senior partner of the firm
Edwards & Peabody*, was the major architect in the development of Rail Form A. Mr. Peabody carried on
this tradition of innovative cost finding until his retirement in 1983. Mr. Peabody’s work included participation
in the Tennessee Valley Authority’s ("TVA") computerization of Rail Form A. Mr. Peabody was a member
of a committee of transportation consultants which was organized to assess the TVA procedure in order to make
available more complete and simplified input data for the Rail Form A computer program.

* Subsequent to the retirement of Dr. Edwards in 1965, the firm name was changed to
L. E. Peabody & Associates, Inc.
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nifo il Costi ilr t which I reviewed along with the
workpapers supporting that study and the entire developmental stage of URCS which was the

basis for my Ex Parte No. 431 comments.

I have frequently presented both oral and written testimony before the Interstate Commerce
Commission, Surface Transportation Board, Federal Energy Regulatory Commission, Railroad
Accounting Principles Board, Postal Rate Commission and numerous state regulatory
commissions, federal courts and state courts. This testimony was generally related to the
development of variable cost of service calculations, fuel supply economics, contract
interpretations, economic principles concerning the maximum level of rates, implementation of
maximum rate principles, and calculation of reparations, including interest. Recently, I
presented testimony before the Congress of the United States, Committee on Transportation and

Infrastructure on the status of rail competition in the western United States. I have also

presented testimony in a number of court and arbitration proceedings concerning the level of

rates and rate adjustment procedures in specific contracts.

I have participated in every major ICC and STB rulemaking proceeding since the mid-
seventies, including each phase of Ex Parte No. 290 (Sub-No. 2), (Sub-No. 4), (Sub-No. 5) and
(Sub-No. 7). On a number of occasions my predecessor, L. E. Peabody, Jr., and I have
submitted evidence to the Commission concerning the determination of the Rail Cost Adjustment
Factor ("RCAF") and the need for a productivity adjustment to properly reflect the change in

railroad costs.?

2" L. E. Peabody, Jr.’s Verified Statement, Ex Parte No. 290 (Sub-No. 2), Railroad Cost Recovery Procedures,
July 17, 1980; L. E. Peabody, Jr.’s Verified Statement, Ex Parte No. 290 (Sub-No.-2), Rai

Procedures, August 20, 1980; Thomas D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No. 2),
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Since the implementation of the Staggers Rail Act of 1980, which clarified that rail carriers

could enter into transportation contracts with shippers, I have been actively involved in

negotiating transportation contracts on behalf of coal shippers. Specifically, I have advised
utilities concerning coal transportation rates based on market conditions and carrier competition,
movement specific service commitments, specific cost-based rate adjustment provisions, contract
reopeners that recognize changes in productivity and cost-based ancillary charges. In particular,
I have advised utilities on the theory and application of different types of rate adjustment

mechanisms for inclusion in coal transportation contracts.

I have been actively engaged in negotiating coal supply contracts for various users

throughout the United States. In addition, I have analyzed the economic impact of buying out,

Railroad Cost Recovery Procedures, January 9, 1981; Thomas D. Crowley’s Verified Statement, Ex Parte No.
290 (Sub-No. 2), Railroad Cost Recovery Procedures, July 9, 1982; L. E. Peabody, Jr.’s Verified Statement,
Ex Parte No. 290 (Sub-No.4), Railroad Cost Recovery Procedures -- Productivity Adjustment, October 25,
1982; Thomas D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No. 4), Railroad Cost Recovery
Procedures -- Productivity Adjustment, February 11, 1985; Thomas D. Crowley’s Verified Statement, Ex Parte
No. 290 (Sub-No. 4), Railroad Cost Recovery Procedures -- Productivity Adjustment, March 28, 1985; Thomas
D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No. 2) Railroad Cost Recovery Procedures, March
12, 1986; Thomas D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No. 2) Railroad Cost Recovery
Procedures, March 12, 1987; Thomas D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No. 4),
Raiiroad Cost Recovery Procedures -- Productivity Admstmegt December 16, 1988; Thomas D. Crowley s
Verified Statement, Ex Parte No. 290 (Sub-No. 4), Railroad Cost Recove; res -- Pr ivi
Adjustment, Januar ' 17, 1989; Thomas D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No. 7),
Productivity Adjustment-Implementation, May 26, 1989; Thomas D. Crowley’s Verified Statement, Ex Parte
No. 290 (Sub-No. 4) and Ex Parte No. 290 (Sub-No. 7), Railroad Cost Recovery Procedures -- Productivi
Adjustment, June 1, 1989; Thomas D. Crowley’s Verified Statement, Ex parte No. 290 (Sub-No. 5) (89-3),
Quarterly Rail Cost Adjustment Factor, June 13, 1989; Thomas D. Crowley’s Verified Statement, Ex Parte No.
290 (Sub-No. 7), Productivity Adjustment -Implementation, June 26, 1989; Thomas D. Crowley’s Verified
Statement, Ex Parte No. 290 (Sub-No.4), Railroad Cost Recovery Procedures - uctivity Adju; t, August
14, 1989; Thomas D. Crowley’s Verified Statement, Ex Parte No. 290 (Sub-No.4), Railroad Cost Recovery
Procedures - Productivity Adjustment, August 29, 1989; Thomas D. Crowley’s Verified Statement, Ex Parte
No. 290 (Sub-No. 5) Quarterly Rail Cost Adjustment Factor, September 18, 1989; Thomas D. Crowley’s
Verified Statement, Ex Parte No. 290 (Sub-No. 7), Productivity Adjustment Implementation, April 5, 1991;
Thomas D. Crowley’s Verified Statement, Ex Parte 290 (Sub-No. 2) Railroad Cost Recovery Procedures,
November 9, 1992; Thomas D. Crowiey’s Verified Statement, Ex Parte No. 290 (Sub-No. 2), Railroad Cost
Recovery Procedures, November 30, 1992; and, Thomas D. Crowley’s Verified Statement, Ex Parte No. 290

(Sub-No. 7) Productivity Adjustment - Implementation, January 7, 1994.
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brokering, and modifying existing coal supply agreements. My coal supply assignments have
encompassed analyzing alternative coals to determine the impact on the delivered price of

operating and maintenance costs, unloading costs, shrinkage factor and by-product savings.

I have been, or am currently, involved in the negotiation of transportation or coal supply

contracts for over forty-five (45) utilities which burn coal or lignite produced in the west. These

utilities purchase coal or lignite produced in Colorado, Illinois, Missouri, Montana, New

Mexico, North Dakota, Oklahoma, Texas, Utah and Wyoming. Generating stations operated
by these utilities are located in the following twenty-one (21) states: Arizona, Arkansas,
California, Colorado, Idaho, Illinois, Iowa, Kansas, Louisiana, Michigan, Minnesota,
Mississippi, Missouri, Nebraska, Nevada, North Dakota, Oklahoma, Oregon, Texas, Wisconsin,

and Wyoming.

As a result of assisting coal users in the eastern and western portions of the United States,
I have become familiar with operations and practices of the rail carriers that move coal over the

major coal routes in the United S*ates as well as their cost and pricing practices.

I have developed different economic analyses for over sixty (60) electric utility companies
located in all parts of the T'ni‘ed States, and for major associations, including American Paper
Institute, American Petroleum Institute, Chemical Manufacturers Association, Coal Exporters
Association, Edison Electric Institute, Mail Order Association of America, National Coal
Association, National Industrial Transportation League, the Fertilizer Institute, The Society for
the Plastics Industry and Western Coal Traffic League. In addition, I have assisted numerous
government agencies, major industries and ma;or railroad companies in solving various economic

problems.
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In the three most recent rail mergers presented to the ICC/STB involving BN/ATSF,Y

UP/SPY and CSX/NS/Conrail'?, I reviewed the railroads’ applications including their supporitng
traffic, cost and operating data and provided detailed evidence supporting requests for conditions
designed to maintain the competitive rail environment that existed before the proposed mergers.
In these proceedings, I represented shipper interests, including plastic, chemical, coal, paper and

steel shippers.

I have participated in various proceedings involved with the division of through rates. For
example, I participated in ICC Docket No. 35585, Akron, Canton & Youngstown Railroad
Company, et al. v. Aberdeen and sh Railr 0, t al. which was a complaint filed
by the northern and midwestern rail lines to change the primary north-south divisions. I was
personally involved in all traffic, operating and cost aspects of this proceeding on behalf of the
northern and midwestern rail lines. I was the lead witness on behalf of the Long Island Rail

Road in ICC Docket No. 36874, Notice of Intent to File Division Complaint by the Long Island
Rail Road Company.

1 ycc, Finance Docket No. 32549, Burlington Northern Inc. and Burlington Northern Railroad Company --
Control and Merger -- Santa Fe Pacific Corporation and The Atchison, Topeka and Santa Fe Railway Company,
served August 23, 1995 ("BN/ATSE").

1/ STB, Finance Docket No. 32760, Union Pacific Corporation, Union Pacific Railroad Company, and Missouri
Pacific Railroad Company -- Control and Merger -- Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio
Grande Western Railroad Company, served August 12, 1996 ("UP/SP").

STB Finance Docket No. 33388, CSX Corporation and CSX Transportation, Inc., Norfolk Southern
Corporation and Norfolk Southern Railway Company -- Control and Operating Leases/Agreements -- Conrail
Inc. and Consolidated Rail Corporation ("CSX/NS/Conrail").
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Schematic of BNSF's Required Detour Over DART
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Schematic of BNSF's Potential Movement Using
Requested Trackage Rights Over UP Between Fort Worth and Dallas
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COMMONWEALTH OF VIRGINIA

CITY OF ALEXANDRIA

THOMAS D. CROWLEY, being duly sworn, deposes and says that he has read the
foregoing statement, knows the contents thereof and that the same are true as stated.

AT

(I'homas D. Crowley

Sworn to and subscribgd

before me this /9 = day
of , 1998.

Witness my hand and official seal.

Coiih ot
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CERTIFICATE OF SERVICE
I hereby certify that this 16th day of October, 1998, I
have caused a copy of the foregoing document to be served via
first-class mail, postage-prepaid, upon all parties of record to

this proceeding, and upon the following:

Arvid E. Roach II, Esq.
Covington & Burling

1201 Pennsylvania Ave., N.W.
P.O. Box 7566

Washington, D.C. 20044

Admin. Law Judge Stephen Grossman
Federal Energy Regulatory Commission
888 First Street, N.E.

Suite 11F

Washington, D.C. 20426

ﬂwd%u;g

Andrew B. Kolesar III
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BRACEWELL & PATTERSON, LL.P

ATTORNEYS AT Law SOUTH TOWER PENNZOIL PLACE
711 LOUISIANA ST STE 2900
HOUSTON TX 77002-2781
713 223 2900

2000 K STREET NW STE SO0 s
f | R TE 2300
WASHINGTON DC 20006-1872 M e TR, 787014043

FAX 202 223 12285 §12 472 7800

/ LINCOLN PLAZA
202 828 S80O 500 N AKARD ST STE 4000
DALLAS TX 75201-3387
214 758 1000

ALBERT 8 KRACHMAN October 16, 1 33 DAVIES ST
PARTRNER LONDON WIY IFN ENGLAND
Ol 44 171 355 3230

65 KAZYBEK e stm STE 410
480091 ALMATY KAZAKSTAN
73272 s81 400

The Honorable Vernon A. Williams Via Hand Delivery

Secretary

Surface Transportation Board
Case Control Unit

1925 K Street, N.W.
Washington, D.C. 20423-0001

Re:  Finance Nocket 32760 (Sub-No. 26), Union Pacific Corp., et al.--
Control and Merger -- Southern Pacific Rail Corp., et al.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding are an original and twenty-five copies
of Capital Metropolitan Transportation Authority’s Rebuttal to Union Pacific's Opposition
to Request tor Limited Remedial Condition. Also enclosed is a 3.5 inch diskette that
contains the tex: of this filing and the text of exhibits in WordPerfect 6.0 format. We are also
submitting, in a separate envelope, duly designated, a Highly Confidential version of the
pleading and attachments.

I would appreciate your date-stamping the enclosed receipt copies of the filing and returning
them with the messenger for our records.

Very truly yours,
Bracewell & Patterson, L.L.P.

Albert B. Krachman




BRACEWELL & PATTERSON, L.L.P.
A REOCISTERED LIMITED LIABILITY PARTNERSHIP
ATTORNEYS AT Law

The Honorable Vernon A. Williams

October 16, 1998
Page 2

bee:  Mr. Joe Ramirez
Ms. Sallie Crosby
Capital Metropolitan Transportation Authority

DC\98147.
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Union Pacific Corporation, Union Pacific
Railroad Company, anc Missouri Facific
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SPCSL Corp., and ihe Denver and Rio
Grande Western Railroad Ccmpany
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CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY'S
REBUTTAL IN SUPPORT OF
REQUEST FOR LIMITED C NDITION

Albert B. Krachman, Esq.
Charles S. McNeish, Esq.
Bracewell & Patterson, L.L.P.
2000 K Street, N.W., Suite 500
Washington, DC 20006

Phone: (202) 828-5800

Counsel for the Capital Metropolitan
Transportation Authority




BEFORE THE
SURFACE TRANSPORTATION BOARD

Union Pacific Corporation, Urion Pacific
Railroad Company, and Missouri Pacific
Railroad Company -- Control and Merger
-- Southern Pacific Rail Corporation,
Southern Pacific Transportation Company,
St. Louis Southwestern Railway Company,
SPCSL Corp., and the Denver and Rin
Grande Western Railroad Company

Finance Docket No. 32760
(Sub-No. 26)
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CAPITAL METROPOLITAN TRANSPORTATION AUTHORITY'S
REBUTTAL IN SUPPORT OF
RE R LI

Pursuant to the Surface Transportation Board's ("the Board") Decision No. 12,
Capital Metropolitan Transportation Authority ("CMTA" or "Capital Metro") hereby submits
this Rebuttal in Support of CMTA's Request for Limited Remedial Condition, CMTA-1, filed
July 8, 1998 (“Request”). In that Request, Capital Metro asked the Board to grant the
Burlington Northern Railroad Company and the Atchison, Topeka and Santa Fe Railway
Company ("BNSF") an interchange with the Central of Tennessee Railway & Navigation

Company, Incorporated d/b/a the Longhorn Railway Company ("Longhorn") at McNeil,

Texas, and a 4.4 mile extension of BNSF's trackage rights from Round Rock to McNeil. As

<2t forth in its Request and supporting documentation, the Limited Condition is necessary to

save short linc service in the Austin area, which is threatened by the market power UP

obtained, and has abused, since the merger.




On September 18, 1998, UP filed its Opposition to Condition Applications,
UP/SP-356, ("Opposition"), claiming, infer alia, that Capital Metro's Request is without
justification. In its Opposition, UP asserts that: (i) the service difficulties at Elgin did not
result from any exercise of market power; (ii) the service difficulties UP has experienced
have been overcome; (iii) notwithstanding severe and obvious faults with the Elgin
interchange, the service at Elgin is satisfactory and effective; (iv) an interchange between
Longhorn and BNSF at McNeil would cause operating problems; and (v) CMTA and
Longhorn are only requesting a McNeil interchange to further their own business objectives.
(Opposition at 239-246).

As shown below, none of UP's arguments have merit, and Capital Metro has indeed

satisfied its burden of demonstrating more than adequate justification for granting the

Limited Condition. Specifically, Longhorn's service difficulties are in fact directly related

to UP/SP's exercise of market power. The evidence is that UP has embarked on a course
designed to bankrupt Longhorn, by simultaneously isolating Longhorn's shippers and
offering below tariff rates to Longhorn's competitors. The evidence is also compelling that
the condition necessary to create competition at the Elgin interchange has not been met, and
that an interchange with BNSF at McNeil is not only feasible, but the only appropriate
solution to the service reduction that resulted from the merger. Further, the evidence shows
that the severe service problems have not been remedied -- the crisis is not over. Finally,

through UP's failure to address in its Opposition Capital Metro's showing that the Limited




Condition is in the public interest and is warranted under the Terminal Facilitics standards,
UP concedes that finding. Unquestionably, preserving short line service in the Austin area
is i1 the public interest.

For the reasons set forth below, and in Capital Metro's Request for Limited Remedial
Condition, the Board should grant Longhorn and interchange with BNSF at McNeil, and
should grant the requested 4.4 mile cxtension of BNSF's trackage rights from Round Rock

to McNeil.

ARGUMENT

A. Longhorn's service problem: and the need for the Limited Condition are
related to UP/SP's exercise of mai <et power.

Without foundation, UP asserts in its Opposition that "the service difiiculties of which

CMTA complains are not the product of any merger-caused increase in market power." UP's

Opposition at 241. The undisputed facts are, however, that as a result of the market power

gained by UP in the merger, and the resulting widespread service failures, BNSF could not
run through trains through Elgin, a key assumption underlying the selection o1’ Elgin as the
interchange pomnt. This changed and unanticipated circumstance destroyed Elgin as an
adequate 2-1 replacement point. In turn, the failure of Elgin as a competitive substitute
suffocated Longhorn, stifled its ability to remain economically viable and fulfill Capital
Metro's common carrier obligation, and precipitated CMTA's filing the Request for Limited

Condition. There has however been a further change of circumstance which relates directly

.




to the claims made by UP in its opposition. Most recently, using its market power, UP

administered to a weakened Longhorn what UP must have hoped was a ccup de grace.
Specifically, as noted in the Verified Statement of Donald T. Cheatham, UP has recently
offzred Georgetown Railroad Company and Texas Crushed Stone transportation rates well
below their tariff for shipments of aggregate to the Houston area. (Cheatham V.S. at 1) This
move made Longhorn's captive aggregate shippers' products non-competitive in the booming
Houston market, stifling the demand for Longhorn's cars. As noted by R.L. Banks &
Associates:

And there was no demand for equipment because UP's pricing has
made LHRR customers unable to compete. (see Cheatham V.S.) UP
may as well have told us 'We had to destroy the village to save it. We
had to kill off the business to adequately supply it.'

Is this paranoia? This week, the lead article in Rail Business, headlines
'Is UP Trying to Squeeze Small Shippers?' warns:

Smaller rail customers who ship only a few cars annually
may wani 1 keep a lookout: rumblings began in July that
to elimina‘e some of its service headaches, UP was
putting the squeeze on low volume shippers. . .

That was nearly four months ago. Now the pesky subject
has surfaced again, according to at least one industry
source. Apparently the refusal to renew contracts was
not limited to a few cases, as UP officials maintained,
but rather was an organized effort by UP sales and
marketing officials to phase out marginal traffic.'

' Rail Business, Vol. 4 No. 40 October 12, 1998 Is UP Trying to Squeeze Small Shippers? The entire
article is reproduced with permission of Fieldston Publications, Inc., as Attachment 2 to the R. L. Banks
Statement.

s




Since Longhorn was already operating at a loss, these actions are likely to bankrupt the
railway and end freight train service on the Giddings/Llano, leaving Capital Metro with an
unfulfilled common carrier obligation. These devastating effects on Longhorn® are the direct
by-product of a chain reaction triggered first by the merger, ther by UP's abuse of market
power. By bringing BNSF to McNeil, the Limited Condition will ameliorate some of the

effects of this chain reaction, and give CMTA and Longhorn a fighting chance to preserve

short line service in Austin and the surrounding area.’

?Donald Cheatham has testified:

UP's solution to Longhorn's complaints about insufficient car availability
was not to timely furnish more cars, but to crush Longhorn's business
altogether so Longhorn's needs would be reduced and later eliminated.
Coincidentally, just as UP's filing before the STB became due, the situation
UP created could be conveniently cited by UP as evidence that UP was
meeting or exceeding Longhorn's needs. UP wanted to be able to report to
the STB that Longhorn turned cars away. What UP left out from its filing
however, was that it had inflicted a near fatal blow to Longhorn's business
to make UP's own numbers look better in the STB filing. It is easy for UP
to meet Longhorn's rail car needs if UP has crippled Longhorn's business
and because of rate manifestations, there is no longer any demand.

(Cheatham V.G. at 2).

3Granting 'he Limited Condition would enforce, not reverse, the Board's prior rulings on this matter.
As noted by R.L. Panks:

First, CMTA is not seeking a reversal of any decision made by the Board.
It is seeking quite the opposite: 1)enforcement of the Board's order granting
rights under § 8i of the BNSF agreement which were enunciated in
Decision 44; and 2) remedies vertaining to harm inflicted by UPsubsequent
to the two decisions referred to and of a character to which this proceeding
is intended to address.

(Banks V.S. at 2-3).




In its opposition, UP suggests, wrongly, that UP faces more competition for
Longhorn's traffic, now than before the merger. In fact, UP's only putative competition,
BNSF, takes no 1ock out of the Longhorn service area in any appreciable quantities, perhaps
twenty (20) cars per month, and brings in only lumber and beer. (Cheatham V.S. at 2).
Although one of the conditions for the merger was the availability of BNSF through trains

at Elgin, BNSF has been unable to provide such trains due to the UP merger related

congestion south of Austin. UP claims that through trains are not feasible for rock cars.

While this is true for the loads of perhaps forty (40) rock cars, it is not true for the typically
small number of cars carried on the Longhorn, averaging eightto 15 atatime. (BanksV.S.
at9).

BNSF would conduct more business with Longhorn absent the rail congestion south
of Austin caused by UP traffic or if it were permitted to interchange with Longhorn at
McNeil. UP is therefore in a position to exclude its only competitor from true competition
and then to provide inadequate service to Longhorn, whose ability to provide timely, reliable
and cost effective rail service to its shippers has been, and continues to be, eroded by UP's
systemic organizational and operational failures.

The result of such market power abuse is that Longhorn is down to a current average
of twd ive cars per week interchanged with the UP. (Cheatham V.S. at 2). As stated by Mr.

Cheatham:




UP's abusive srategy is transparent: On one hand, though its opposition
of CMTA's application, UP is depriving Longhorn and its captive
shippers of any competitive Class I Alternative at McNeil, and on the
other hand, UP is simuitaneously taking advantage of its ability to
isolate and damage Longhorn's customers by offering special discounts
to the Georgetown Railroad and Texas Crushed Stone, the combination
having the predictable effect of bankrupting Longhorn. As a
consequence, Longhorn is down to a current average of 12 cars per
week from the UP. And, of course, Longhorn cannot survive on these
meager number of cars. This is a patent abuse of market power.
UP is thus in complete control of Longhorn's fate, and has decided in favor of its failure.
Without the Longhorn, UP will simplify operations in the Laredo/Austin corridor, and will
gain . aximum utilization out of existing facilities and equipment. It will be able to focus
on large volume movements , replacing single car movements with blocks and blocks with

unit trains. It is more convenient for UP to eliminate the Longhorn and end freight traffic on

the Giddings/Llano, despite the harm that wili cause to the Austin area.

B. Longhorn's service difficulties have not been overcome.
Incredibly, UP devotes two sentences to support its claim that the near catastrophic
service difficulties that have plagued Longhorn's ability to serve its shippers, have now been

overcome. According to UP, i's claim is borne out by testimony that UP has been able to

supply Capital Metro (sic) with all the equipment it needs, and has even had to take back

unused equipment for which Longhorn did not have space. (Opposition at 241). At best,

UP's argument is disingenuous. As stated by Longhorn:
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More recently, in apparent retaliation ior LHRR support of CMTA's
application, it is my understanding that UP has recently offered
Georgetown Railroad Company and Texas Crushed Stone
transportation rates well below its current tariff for shipments of
aggregate to the Houston area. As a result of this pricing decision,
made with knowledge of Longhorn's precarious financial position and
with knowledge of the effects of such tactics on the competitiveness of
Longhorn's shippers, one of Longhorn's prime customers, Pioneer
Concrete, returned empty rail cars to Longhorn, stating that it could not
afford to ship aggregate on Longhorn's line at Longhorn's and UP's
existing rates. This rate manipulation has cost Longhorn, since August,
an additional , which was paid by COT from sources that were
reserved to pay me personally. These cumulative losses will quickly
lead to insolvency for Longhorn. (Cheatham V.S. at 1).

Thus, UP's claim that it is returning unused equipment is not evidence that service difficulties
have been remedied, but only evidence of Longhorn's decrease in business since UP
implemented these pricing tactics. R.L. Banks & Associates has commented that:

We had argued in July that the long-term consequences of UP's service
failures to the Giddings-Llano line would inciude defection of shippers,
inability to complete intended capital improvements, eventual
abandonment of freight operations. We argued that these would occur
even with the restoration of adequate service by UP unless
compensatory relief is provided quickly. We are now witnessing an
escalation of the downward spiral UP has put in motion; UP's response
is to tell us that thc emergency is over. Don't worry. Be happy.
(Banks V.S. at 7).

Moreover, UP does not provide adequate service to Longhorn even in the few

instances that they interact. UP has consistently and repeatedly failed to return Longhorn's
forty (40) cars in one block or in a timely fashion. (Cheatham V.S. at 3). Worse yet, UP

insists on running all traffic through Taylor and then interchanging at Hearne, which entails

s




an additional, unnecessary, week each way. As a consequence, a move to Houston and back
which should ordinarily take two weeks now takes four. When interchanges do occur at

Elgin, UP only provides cars carrying fertilizer. Id.

C. Service at Elgin does not create the intended level of competition.

UP contends that BNSF service at Elgin is more than adequate to satisfy the Board-
ordered competitive service. (Opposition at 242). UP mischaracterizes the testimony of Mr.
Cheatham when it claims that Longhorn has "acknowledged" the effectiveness of BNSF's
interchange of traffic at Elgin. /d. UP's contention that Elgin can handle 25-40 car cuts is
without basis. Without traversing on the main line, Elgin cannot handle any more than
twelve (12) cars. (Cheatham V.S. at 4). It is only by utilizing the main line, and blocking
the Giddings/Llano line and disrupting other operations towards Giddings, that Longhorn can
interchange 25 to 40 cars at a time. But as the evidence presented has amply shown, this
process is extremely awkward and disruptive.

The Opposition has also alleged that despite the current problems at Elgin, there is
nothing to prevent Longhorn or BNSF from constructing new facilities. (Opposition at 243).
This argument is without merit. First, this ignores the physical constraints at Elgin. The

Elgin interchange is in the middle of the town adjacent to several buildings. The

improvement costs would be excessive. Second, UP's position ignores that its own service




failures make investment at Elgin imprudent. As long as BNSF is prevented from running
through trains by UP's congestion south of Austin, improvements would not be warranted.
Third, all indications are that UP will continue to restrict the number of cars interchanged at
Elgin through its complete failure to provide meaningful, reliable scheduling. For example,
while recently trying to work out a schedule for BNSF, UP announced that it was going to
provide Longhorn with windows for operations to facilitate a tie program. The schedule was
expected to become effective approximately three weeks ago, and has been a complete
failure. BNSF has repeatedly been forced to sit idle in a single located for up 10 12 to 15

hours, wasting valuable crew and equipment time. (Cheatham V.S. at 2).

An interchange with the Burlington Northern/Santa Fe Railroad
Company ("BNSF'") at McNeil is not nnly feasible, but the only
appropriate solution to the reduction in competition that resulted from
the merger.

In its Opposition, UP claims that an interchange between Longhorn and BNSF at

McNeil is not justified because it would cause "significant operating problems." (Opposition

at 245). UP complains that the requested interchange would require BNSF to institute a new,

second, local train service between Temple and McNeil using UP's Austin Subdivision, an
already congested line on UP's system. Without factual support, UP simply concludes that

there is insufficient capacity on this line for two local services.




The time constraints involved for a local train to transport rock cargo back and forth
from Temple to McNeil are not difficult to overcome. (Cheatham V.S. at 4). With
reasonable scheduling and advance notice, it would be a simple matter to impose an
irterchange schedule that would easily permit BNSF to interchange with Longhorn without

imerference with UP. Id. In addition, UP has ignored the possibility of Longhorn or UP

providing a local service train to Kerr from McNeil in order to alleviate traffic.

UF aiso concludes, again without support, that the infrastructure at McNeil is
inadequate to support interchange between Longhorn and two carriers. UP argues that the
only feasible alternative is for Longhorn to construct new interchange trackage at McNeil.
McNeil has an extensive siding with 2 switches. Switching at McNeil is tremendously easier
than at Elgin due to the long sidetrack and the absence of businesses in the immediate
adjacent area. Id. Any examination of the McNeil interchange would reveal that the
sidetrack and switching facilities are more than sufficient to allow an interchange program
with BNSF. Id. On this issue, R.L. Banks has stated:

UP makes the tiresome arguinent that a BNSF interchange at McNeil
would be operationally infeasible. (Brief, p. 245) UP has never
responded to the points raised over the past two and half years that:

- McNeil would not bear any incremental traffic as all
Giddings-Llano traffic had been interchanged at McNeil

already.

- CMTA and LHRR were not averse to discussing
alternatives to relieve any real or imagined difficulties -

ol




including having the interchange occur at Kerr with UP or
LHRR providing local switching service.

- UP's claim, in its initial opposition to CMTA's requested
conditions that directional running, purportedly since instituted,
would alleviate congestion at McNeil.

- The total traffic to be interchanged with BNSF at McNeil
would be at most 1/3rd of one percent of mainline traffic.

- The complexities of the McNeil interchange pale in

comparison with those instituted elsewhere in effectuating the

UP-SP merger, including those which the Board has simply

ordered that the affected parties "work out" such as at

Shreveport. (Banks V.S. at 8).
Even if McNeil were not currently adequate for such an interchange, assuming the STB
grants the Application and allows Longhorn to survive, both Longhorn and BNSF are

financially committed to provide enhancements which are reasonably necessary to allow for

interchanoe with BNSF at McNeil. (Cheatham V.S. at 4).

The Condition Should be Granted Under the Terminal Facilities
Standards at 49 U.S.C. § 11102.

In its Request, Capital Metro invoked the statutory standards of49 U.S.C. § 11102 as
an alternative basis of authority for the Board to grant the Limited Condition. As set forth
more completely in that filing, the McNeil interchange area is a terminal facility within the

meaning of the statute, the Limited Condition is in the public interest and would not cause

substantial impairment of UP's operations. Because the requested interchange with BNSF
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at McNeil is practicable, the Board has the authority, and should exercise such authority, to
permit Longhorn to interchange with BNSF at McNeil and to grant Longhorn the 4.4 mile
extension of trackage rights. Curiously, UP elected not to address Capital Metro's argument
at all in its Opposition. The reasons for UP's silence can only be the subject of speculation.
However, the fact that Capital Metro's argument was not opposed ought to be taken by the
Board as a concession of the propriety of relying on the statute as a basis to grant the Limited

Condition.

Capital Metro's Request for Limited Condition is Motivated Exclusively
by Concerns Related to the Merger

Finally, UP baldly asserts that the Limited Condition is not justified because Capital
Metro is pursuing the request solely for private business reasons. (Opposition at 244). To
make such a claim requires UP and the Board to ignore completely the Capital Metro and
Longhorn's records in these and prior proceedings.

UP claims first that Longhorn would like tc elimminate its traffic between McNeil and

Elgin and that it has not utilized the "long-out-of-service" station at Giddings because the

route east of McNeil only holds twenty (20) per cent of Longhorn's business, so that it is
unprofitable for Longhorn to continue its operations between McNeil and Giddings. (Handly

V.S. at 54). In fact, Longhorn is reestablishing the station at Giddings and has placed 10,000




new crossties east of Elgin for that purpose.* With supplies from CMTA, Longhorn has
spent the majority of this year repairing the track to suitable, usable standards between
Austin and Giddings. Longhorn, which is already operating at a loss, would not be spending
money putting in ties where it did not intend to conduct business. Longhorn is planning to
operate at Giddings in order to assist its shippers with better rates for that distance.

Asto CMTA's purpose, CMTA desires to ensure the availability of freight rail service
in the Austin area, since without the McNeil interchange, Longhorn will not survive.
Shippers are now using alternative means of transportation to ship their cargo (i.e. trucks)

due to the poor railway service on the Giddings/Llano line. Ifthe Condition is not granted,

Longhorn will likely fail, eliminating freight train service in the Austin area. The

unavailability of rail service will increase traffic on the public highway:, will damage the
rock quarry industry west of Austin, and will have severe effects on CMTA's future
operations and budgets, since CMTA may be burdened with a common carrier obligation

it cannot fulfill.

‘Longhorn reached Agreement with the Southern Pacific in June 1996 for an interchange at Giddings.
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III. CONCLUSION

Granting this limited condition is essential to the public interest and to the survival of
short line freight train service in the Austin area. Reduced to its essentials, the nominal 4.4
miles of trackage rights CMTA seeks is the only condition standing between competitive
line-haul rail service, and a monopoly for the merged UP/SP serving a metropolitan area with
a million inhabitants. If this monopoly is allowed to continue, freight traffic on the
Giddings/Llano line will not be able to continue due to economic impracticability.

The circumstances have changed since CMTA filed its Responsive Application in

1996. UP experienced a service debacle which nearly bankrupted Longhorn, and then

embarked on a pricing strategy designed to eliminate Longhorn's customer base. UP has
abused its market power, and has done everything within its formidable powers to end short
line service in the Austin Metropolitan Area. The requested Limited Condition is narrowly

tailored to allow Longhorn's survival, while imposing no meaningful burden on UP.




For all these reasons, the Court should grant CMTA's Re. ‘est for Limited Remedial

Condition.

Respectfully submitted,
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Joint Rebuttai Verified Statement

Oof
Robert L. Banks and David J. Shuman

We are Robert L. Banks and David J. Shuman, both consuitants at the firm of R.L.
Banks & Associates, Inc., transportation economists and engineers, located at 1717
K Street, NW, Washington, DC. Our respective positions with the firm are Chief
Executive and Managing Director. We testified twice earlier in this proceeding on
behalf of Capital Metropolitan Transportation Authority of Austin, TX ("CMTA"): first
in May of 1996 in Sub. No. 10' and, twenty-six months subsequently, in this
Houston/Gulf Coast Oversight Subdocket.? We have now been asked by CMTA to
respond to objections raised by Union Pacific Railroad (UP) in its Opposition filing of
September 18, 1998.

Reduceg to its essentials, UP’s opposition argues that thare is no problem, there never
was a problem related to the merger, and the patchwork remedy at Elgin is sufficient.
UP also claims operational difficulty with a BNSF interchange at McNeil. Rather than
dare exhibit a scintilla of a moral or commercial consciousness, UP has chosen to
trivialize CMTA's position,® while taking a very cavalier attitude towards the facts.*

' Joint Rebuttal Verified Statement of Robert L. Banks and David J. Shuman,
Rebuttal of CMTA, CMTA-11, May 14, 1996. STB Finance Docket 32760
(Sub. No. 10) [Responsive Application, CMTA). This testimony was
submitted in response to those portions of Merger Applicants’ Rebuttal filing
of April 29, 1996 addressed to CMTA’s Responsive Application and request
for conditions.

? Joint Verified Statement of Robert L. Banks and David J. Shuman; CMTA
Request for Limited Conditions, July 8, 1998. STB Finance Docket 32760,
(Sub No. 28) [Houston/Gulf Coast Oversight]. This statement was prepared
pursuant to CMTA's request that we evaluate the consistency of its
proposed modified conditions with the Board’s economic and regulatory
standards for approval.

' This is the charitable view of the lack of effort made in UP’s arguments,




UP opens its argument in opposition with clear and convincing evidence that it misses

the point entirely. According to UP, "CMTA seeks a reversal of the Board’'s two
decisions holding that there was no justification for a condition requiring that UP

permit Longhorn to interchange with BNSF at McNeil instead of Elgin." (Brief, p. 239)

First, CMTA is not seeking a reversal of any decision made by the Board. It is seeking
quite the opposite: 1) enforcement of the Board's order granting rights under §8i of
the BNSF agreement which were enunciated in Decision 44; and 2) remedies pertaining
to harm inflicted by UP subsequent to the two decisions referred to and of a character
to which this proceeding is intended to address. Any fair reading of CMTA's July

submission could not miss these points. Anyone not entombed in a biosphere these

which is most uncharacteristic of the normally well-oiled and well-regarded
UP legal team. It has only led to deepen our frustration, especially given our
hopefulness that attitudes would change after Chairman Morgan's
admonishment in Ex Parte 575, which bears repeating:

Over the past several months, | have visited with many individual shippers
and smaller railroads that are very concerned about their unresponsive, and
even arrogant, dealings with the larger railroads and what that means for the
future. The railroad industry cannot ignore this reality, and | would hope that
the Class I’s will address the very real concerns of the shipping public.
(Opening Statement Of Chairman Linda J. Morgan, STB Hearing On Rail
Access And Competition Issues, April 2, 1998.)

* UP characterizes CMTA’s reasoning requesting relief as follows: “"CMTA
points to ...two reasons: UP’s service difficulties, especially Longhorn’s
difficulties in obtaining adequate empty equipment from UP, and (2) Longhorn’s
supposed difficulties interchanging with BNSF at Eigin." (Brief, p. 240)




past two years might have known that something must have occurred which prompted

the Board to institute these oversight hearings.® Except for UP.

Meanwhile, Longhorn is financially hemorrhaging. According to unaudited financial
statements supplied by Longhorn, the railroad’s 1998 net income through October 12
is a negative - on revenues of - We have little sympathy when
UP whines to the Board about having to cut dividends. When UP’s annual losses
become proportionately equivalent to those of Longhorn - or about $2 billion per year

- then we might reevaluate our level of concern.

Adequacy of Facilities at Elgin
As far as UP is concerned, the Board said no to McNeil in 1996 and that's all there is

to it. Elgin is adequate, period. UP’s brief states that any shortcomings at Elgin could

be remedied as "the Board has expressly found that there was no obstacle to the

construction by BNSF or Longhorn of "any new facilities.” (Brief p. 243) This is
precisely what UP argued two years ago -~ Longhorn and BNSF were free to build new
facilities. Two years ago, that may have been a reasonable expectation. But not

today, not last year, and without some radical change, not in the future.

UP does not, possibly because it cannot, respond to CMTA’s contentions that its
service failures have been the direct cause of the loss of financial viability of any

investment in Elgin facilities.® UP does not care to address the matter of changed

* UP evidently needs once again to be reminded of the purposes of this
proceeding: "given the gravity of the service situation, [the Board] should
thoroughly explore anew the legitimacy and viability of longer-term proposals
for new conditions to the merger as they pertain to service and competition
in that [Houston - Gulf Coast] region...to impose additional remedial
conditions if those previously afforded prove insufficient..."”

* UP’s argument in opposition utterly ignores its own responsibility for the
debacle in the west. This is consistent with UP’s willingness to be
"embarrassed” by the slow rate of recovery, but prefers to lay responsibility
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circumstances - that there has indeed developed an obstacle to the upgrading of the
Elgin interchange - and UP is that obstacle. But what if the financing for the facilities
upgrade could be found? Would the most excellent interchange facilities in the world
be worth a rusted tie plate if the trains couldn’t get there? Could UP inform us when

conditions will be so improved that BNSF can start running its service though Elgin,

as promised in 1995?

UP’s Arguments As to Lack of Nexus with the Merger Based On Extraordinary
Historical Revisionism

UP makes much of the fact that CMTA’s operator has not reestablished service to
Giddings, as if the UP’s undermining of Longhorn’s finances now, somehow, is a
justification to deny modification of conditions. Witness Handley's hyperbole in which

he refers to the Giddings interchange as "long-out-of-service” (Handley, p. 54) may be

excusec_i because he surely has had other things on his mind in the few months he has

been on assignment in Texas, but it is still unfortunate that e repeats deliberately
misleading assertions of prior UP witnesses that were so carefully corrected earlier in

this proceeding.

for the disaster on "inadequate infrastructure” or "a capacity problem" as
though this "infrastructure” is somehow apart from and unrelated tc the UP
corporate entity. For example: "/ am acutely embarrassed, and our company
is embarrassed, at the time it has taken to recover from our congestion
crisis. We had absolutely nothing to gain from projecting a faster recovery
than could be accomplished. Decades of prior experience told us that our
projections were correct. But reality has been telling us something else. We
have learned in the most painful possible way a lesson that is of critical
importance in the present proceeding. That lesson is that the railroad
industry faces a severe capacity problem.” Verified Statement of Richard K.
Davidson, President UP, Ex Parte No. 575, Review of Rail Access and
Competition Issues, March 12, 1998.




However, what is not excusable in our view is UP's aliegation of hidden agendas
behind CMTA and LHRR’s submission, to wit: "It is apparent that the real motivation
for CMTA’s and Longhorn’s renewed request for a McNeil interchange has nothing to
do with the UP/SP merger, and everything to do with their own business objectives.
Longhorn would like to escape having to maintain its line between McNeil and Elgin...
and CMTA would like to remove Longhorn’s freight traffic from the segment between
McNeil and Elgin." (Brief, p. 244.)

This repeats UP’s self-serving reading of Decision No. 69, which is so extensively
cited. The Board addressed at length Longhorn’s desire to interchange at Giddings,
thirty more miles of line to maintain. Since then, Longhorn has placed 17,000 new
crossties east of Elgin, despite the fact that virtually all of Longhorn’s traffic originates

or terminates west of McNeil, and purchased three locomotives for the express

purpose of serving an extended, not contracted right-of-way.’ |s this rehabilitation and

investment activity consistent with an intent to abandon the segment from McNeil to
Eigin? Does Longhorn plan on trucking its traffic from McNeil to Elgin? Perhaps with
rubber-tired GP-9s?

Longhorn had reached an agreement with SP to interchange traffic at Giddings in
1996, just prior to consummation of the merger. CMTA strenuously opposed the
petition of Austin & Northwestern Railroad Company (AUNW), Lcnghorn's
predecessor, to discontinue service between Smoot and Giddings (Docket No. AB-
410). Yet UP smugly asserts that CMTA and Longhorn have some sort of secret
agenda here, to allcw it to abandon track in the midd/e of the Giddings-Llano line.

UP’s arguments, without factual basis reveal that UP“s own business objectives may

include, /inter alia, the elimination of Longhorn’s prickly presence.

UP Argues That There No Longer Is A Service Deficiency

” Telephone discussion with Donald T. Cheatham, op cit.




It is difficult to choose as to which claim of UP’s is most galling. The Bcard is

informed: "The service difficulties have been overcome. In particular, UP has been
able to supply CMTA with all the empty equipment it wants, and has on several
occasions had to take back unused equipment for which Longhorn did not have
space. " (Brief, p.241) In fact, LHRR, has, in recent weeks, received all the equipment
it needed, and more, quite simply because there was no longer any demand for it. And
there was no demand for equipment because UP’s pricing has made LHRR customers
unable to compete. (see Cheatham V.S.) UP may as well hava told us "We had to

destroy the village to save it. We had to kill off the business to adequately supply it. "

Is this paranoia? This week, the lead article in Rail Business, headlined "Is UP Trying
to Squeeze Small Shippers?” warns:

Smaller rail customers who ship only a few rail cars annually may want to
keep a lookout: rumblings began in July that to eliminate some of its service
headaches, UP was putting the squeeze on low volume shippers...

That was nearly four months ago. Now the pesky subject has surfaced
again, according to at least one industry source. Apparently the refusal to
renew contracts was not limited to a few cases, as UP officials maintained,
but rather was an organized effort by UP sales and marketing officials to
phase out marginal traffic. "

Even were the service crisis as it afflicts LHRR truly over, UP never addresses the

focus of the cemplaint: tremendous damage has been done, financial resources

' LHRR traffic data amply confirms the fall-off in business that has coincided
with the supposed end of service difficulties with UP. As indicated in
Attachment 1, August 1998 carloadings (409) were down 24.7 percent
from the previous August; September carloadings (324) were down 27.0
percent. LHRR's per-car losses have been escalating, from $-in July to
s-in August to $-in September - generating an expense to
revenue ratio in excess of 1.75.

’ Rail Business, Vol. 4 No. 40 October 12, 1998 /s UP Trying to Squeeze
Small Shippers? The entire article is reproduced with permission of Fieldston
Publications, Inc. as Attachment 2.




intended for the upgrading of the line have evaporated in keeping Giddings-Llano

freight service afloat during UP’s extended affliction. The punch to the gut was
temporary; the damage done to internal organs permanent. The missed rent payment

was temporary, the eviction permanent. How does UP intend to make CMTA and
LHRR whole?

V/e had argued in July that the iong-term consequences of UP’s service failures to the
Giddings-Llano line would include defection of shippers, inability to complete intended
capital improvemernits, eventual abandonment of freight operations. We argued that
these would occur even with the restoration of adequate service by UP unless
compensatory relief is provided quickly. We are now witnessing an escalation of the
downward spiral UP has put in imotion; UP’s response is to tell us that the emergency

is over. Don’t worry. Be happy.'®

The Adequacy of the McNeil Interchange
UP makes the tiresome argument that a BNSF interchange at McNeil would be
operationally infeasible. (Brief, p.245) UP has never responded to the points raised
over the past two and half years that:
- McNeil would not bear any increrantal traffic as all Giddings-Llano traffic
had been interchanged at McNaeil alrezdy.
- CMTA and LHRR were not avers: 10 discussing alternatives to relieve any
real or imagined difficulties - including having the interchange occur at Kerr with

UP or LHRR providing local switching service.

- o i

» As UP also asserts that CMTA's true interests are in closmg down freight
operatlons that would mterfere with prospective passsnger movements, it is
curious that CMTA has not joined UP in opposing its own request for modified

conditions.




- UP’s claim, in its initial opposition to CMTA's requested conditions, that

directional running, purportedly since instituted, would alleviate congestion at
McNeil.

- The total traffic to be interchanged with BNSF at McNeil would be at
most 1/3rd of one percent of mainline traffic.

- The complexities of the McNeil interchange pale in comparison with those
instituted elsewhere in effectuating the UP-SP merger, including those which
the Board has simply ordered that the affected parties "work out” - such as at
Shreveport.

Given UP’s responsibility in creating the necessity of improved interchange
arrangements between LHRR and BNSF, the equitable solution is clear: UP should
construct or finance the construction of any new facilities which are required to
facilitatg switching operations, and should feel free to add any sidings or tracks

required to relieve UP of any unpalatable interference with its own operations.

Conclusion

There are no longer any illusions that UP values the traffic generated on the Giddings-
Llano line. It should by now be crystal clear that CMTA is not seeking what is
commonly termed "open” or "forced" competitive access. There are no longer illusions
that BNSF and UP would challenge each other for the privilege of hauling Austin’s
traffic. UP’s strategy is quite clear - to simplify operations, gain maximum utilization
out of existing facilities and equipment, to play to its strengths - it must focus ever
more on large-volume movements, replace single car moves with blocks and blocks
with unit trains.'' From UP’s perspective, the eight to fifteen assorted cars a day
formerly generated on the Giddings-Liano line (under normal circumstances, most

efficiently handled in through train service, and not requiring the dedicated local service

" Mr. Cheatham reported, in the previously cited telephone discussion, the
seemingly absurd demand by UP that Longhorn assemble 40-car blocks to
obtain competitive rates and service.




necessitated by the coagulation of the UP network) are not worth saving. Period. This

is not a question of injecting competition where none was before - this is a question
of whether UP need bear any responsibility towards a rail line which has been placed

on the verge of collapse solely because of UP’s service failure.

It is now highly likely that without a UP-sponsored rescue, or perhaps ordered
inclusion, otherwise viable freight operations on the Giddings-Llano line will indeed

soon permanently cease.
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Is UP Trying To Squeeze Small Shippers?

Smﬂlernﬂcumwlushipoﬂy:fewnﬂmmﬂymy
want 1o keep a lookout: rumblings began in July that to eliminate
some of its service headaches, UF was putting the squeeze on low-
volume shippers by refusing (0 renew contract rates on volumes
less than 20 cars/year. At that time, UP officially said it was doing
nothing of the sort.

That was nearly four months ago. Now the pesky subject has
surfaced again, according to at least one iudustry source.
Apparently, the refusal (o renew contracts was not limited to a few
cases, as UP officials maintained, but rather was an organized
effort by UP sales and marketing officials to phase out marginal
traffic.

“[UP officials] in fact had a meeting over a year ago, in September
or October, " claimed an industry source in the Southwest. “They
literally got together and said, ‘We’re going to slough off on this
business.’ They thought that anything done at that time. would go
unnoticed and they'd be in a position to be selective.”

In talks over the past month, the railroad’s stance has remained
the same, this source said. “Essentially, they said, ‘We'll handle
what we will handie and the heck with the rest.'”

The issue was also raised at the recent AAR shipper outreach
meeting in Houston, where one shipper said the railroad was
“operating in a sold-out mode” with the attitude, “Let’s get rid of
as many (small] shippers as we can.”

UP spokesman John Bromiey said he was unsware of any such
meeting last fall. “I have no idea. We have meetings all the time, ”
he said, stressing he wasn't being facetious. “We're always meeting
with various grain and shipper groups.”

But this apparently was a meeting of UP’s sale and marketing
arms. “It's basic business. It's no secret in the rail industry,”
Bromiey said. 1 don't think there’s anything new going on here.”

Bromiey said UP has no official or unofficial policy to cut the rug
out from smaller shippers.

However, Bromiey conceded the ralroad has encouraged smaller
shippers. for “economty of scale” reasons. (0 extend the length of
track at their private loading zones. “ We encourage them to expand
facilities so they can load on bigger trains,” he said. “[But] we
don't force them to0 do anything.”

A Look Back

Whispers of the hubbub began last summer, when one Texas
chemical shipper told RB her contract was eliminated. She'd been
moving one rail car 41 miles at a contract rate of $1,200. With her
small customer contract eliminated in earty July, she faced a $3,000
bill under a raiiroad tariff to move the product the same distance.

“It's going to hurt the smaller shipper,” she said at the time, adding
that she may have to switch from leased cars 10 over-the-road.
While UP has the legal authority not to renew the contract rass,
the shipper thought it was a less-than-stellar public reiatinas move
— and t0 make things worse, she said, UP waited for the contract
to expire before noufying her company of the changs:

“I think it's an insuit from a company that has aiready cost peopie
a lot of money,” she said, referring 1o UP’s prior poor service.
“It’s like pouring sait on the wound. ” More problematic is the fact
that in this case, the product — sulfuric acid — can only be
transported in a tanker. That means oruck options will be more
limited as weil as more costly.

“There are some cases where we might tell shippers s tariff rase
may be more attractive to them than the contracs rases,” Bromiey
said at the time, and confirmed again iast week. “But there is no
systemic effort to eliminate small shippers.”

Sorambied Signails?

But that may depend on who you talk 0. “My (UP] rep called
ms...and told me this was & new policy,” ths chemical shipper
insisted in July. “ She said the contracts that weren't moving enough
volume weren't worth the ime and cost of adminissering them. "

“That doesn't surprise me,” said a Txas scrap metals shipper,
though he had received no word from UP to dats. “Their criteria,
unofficially, has been (to ship) many more than 20 cars annually.
What we've noticed since the merger is, more and more, (smaller
shipments are) the kind of traffic they're trymng to push into tariffs. ”

UP chemical tariff rates are caiculated using a scals formula that
factors the weight of a rail car and the distance the car travels, said
another Texas chemical shipper. “It’s (tariff] based on what you'd
find in a truck rate, not a typical rail rate,” he said.

Based on comments from UP officials and fellow shippers, “I get
the impression from UP (that) they want to do away with rases liks
[BNSF] did: go to one flat rate whether you ship S0 cars or one
caz,” said one jumber shipper.

But in July, Bromiey insisted, contrary to comments made about
both going to a flat-rate plan and eliminating contracts on small
cussomers, “We have no systemwide pian to do what some of these
peopie say that we're doing.” When pressed more recently, Bromiey
said there has been no “announced policy” (o eliminate smaller
shippers.

problem by finding a shortline that was not captive o /P, but

she’s not out of the woods yet. “1 have two (UP) contracts coming
up (for renewal] in four months that are closed,” the shipper said.
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STATEMENT OF DONALD T. CHEATHAM

3 INTRODUCTION

My name is Donald Thomas Cheatham. [ am Chairman, as well as operations
General Manager of the Central of Tennessee Railway & Navigation Company
Incorporated ("COT"), which is the certificated operator of a shortline railroad in
Nashville, Tennessee, owned by the Cheatham County Rail Authority ("CCRA,"), as wel!
as, of a more regional railroad in Texas, the "Giddings-Llano Line." owned ty the Austin,
Texas Capital Metropolitan Transportation Authority ("CMTA"). ("COT" operates the
Texas railroad under the legally assumed name of the Longhorn Railroad Company
("LHRR")). I am also General Counsel for that referenced railroad company.

I am providing this testimony in further support of Capital Metropolitan
Transportation Authority's Request for Limited Conditions filed with the Surface
Transportation Board on July 8, 1998. In my capacity as operator of the Giddings-Llano
line, I have carefully reviewed the Opposition filing by UPSP dated September 18, 1998,
including tke testimony of witness Handley, who never spoke to me, or to my knowledge
any employee of Longhorn Railroad before or after his furnishing testimony on the
operation and motivations of Longhorn Railroad.

IL. TESTIMONY

In Longhorn's last statement in support of the CMTA application, Longhorn
pointed out that Longhorn was in financial difficulty as a result of UP's inability or
unwillingness to provide adequate service on its own, while simultaneously restricting
BNSF's ability to serve Giddings-Llano as intended via trackage rights. Longhorn stated
that the Surface Transportation Board's intervention was essential to the survival of the
company, as UP has evidenced no inclination to help find a solution outside the
regulatory process. Since the filing of my affidavit on July 8, in my opinion, UP has
abused its market power and taken oppressive and retaliatory action which ultimately can
only have the effect of bankrupting Longhorn and impairing the competitiveness of
Longhorn's aggregate shippers.

Historically, following the approval of the controlled transaction, UP experienced
severe service difficulties, where it absorbed significant direct losses. After this, there was
an alleged shortage of suitable equipment for the customers. This resulted in lost
oppoitunities to LHRR of oximately- as well as the incursion of additional
losses of approximately

More recently, in apparent retaliation for LHRR support of CMTA's application, it
is my understanding that UP has recently offered Georgetown Railroad Company and
Texas Crushed Stone transportation rates well below their current tariff for shipments of
aggregate to the Houston area. As a result of this pricing decision, made with knowledge
of Longhorn's precarious financial position and with knowledge of the effects of such
tactics on the competitiveness of Longhom's shippers, one of Longliorn's prime
customers, Pioneer Concrete, returned empty rail cars to Longhorn, stating that it could
not afford to ship aggregate on Longhorn's line at Longhorn's and UP's existing rates.




This rate manipulation has cost Longhorn, since August. an additional QIJ® which
was paid by COT from sources that were reserved to pay me personally. These
cumulative losses will quickly lead to insolvency for Longhorn.

As a result of UP's pricing tactics, Longhorn has been forced to adjust its rates
downward some 30 % on average in order to have any traffic at all. UP's rate adjuster for
aggregates in Texas, Curt Johnson, related to me on October 12, 1998 that he had
increased all of the aggregate rates in Texas across the board by 3%, this past July of
1998. He subsequently offered to one of our new customers a discount, furthering UP's
predatory pricing scheme. He in fact stated that he did not want that discounted rate out in
the market. In my opinion, these manipulations of the marketplace by UP are apparent
violations of the antitrust laws, state and federal.

After Longhorn adjusted its rates to $4 for every UP $1, it is now experiencing
some resurgence of business. Longhorn, however, was unable to function profitably at the
old rates, and will certainly nct survive with the new lower rates and decreased traffic.
UP's assertion that decreased Longhorn traffic was solely due to market conditions is also
refuted by Longhorn's resurgence of business after decreasing its prices. The market
conditions were created by UP so that it could cut its own losses at the expense of the
Texas shippers, whom it disfavors, for whatever reason. The fact iemains that UP through
its own deportment has demonstrated that it controls the market in Texas aggregates, as it
controls the railroads. the equipment, and the rates. It also can, as in the instance of
LHRR, quite easily exercise unfair market power over the smaller connecting carriers.

Given this background, it is completely disingenuous for UP to claim that
Longhorn is returning rail cars because UP is furnishing more than Longhorn needs. The
facts are that UP has been strangling Longhorn's business through pricing decisions
which, whatever their intent, would also serve to eliminate any further inconvenience in
having to serve Giddings-Llano shippers. UP's solution to Longhorn's complaints about
insufficient car availability was not to timely furnish more cars, but to crush Longhom's
business altogether so Longhorn's needs would be reduced and later eliminated.
Coincidentally, just as UP's filing before the STB became due, the situation UP created
could be conveniently cited by UP as evidence that UP was meeting or exceeding
Longhorn's needs. UP wanted to be able to report to the STB that Longhorn turned cars
away. What UP left out from its filing however, was that it had inflicted a near fatal blow
to Longhorn's business to make UP's own numbers look better in the STB filing. It is
easy for UP to meet Longhom's rail car needs if UP has crippled Longhorn's business and
because of rate manifestations, there is no longer any demand. This is a reprehensible
abuse of market power.

UP's abusive strategy is transparent: On one hand, though its opposition of
CMTA's application, UP is depriving Longhorn and its captive shippers of any
competitive Class I alternative at McNeil, and on the other hand, UP is simultaneously
taking advantage of its ability to isolate and damage Longhorn's customers by offering
special discounts to the Georgetown Railroad and Texas Crushed Stone * the
combination having the predictable effect of bankrupting Longhorn. As a consequence,
Longhorn is down to a current average of 12 cars per week from the UP. And, of course,
Longhorn cannot survive on these meager number of cars. This is a patent abuse of
market power.




UP's assertion that it faces more competition for Longhorn's traffic than before the
merger is ludicrous. BNSF takes little. if any rock out of the Longhorn service area. in
any appreciable quantities, perhaps 20 cars a month, at most. BNSF brings in lumber and
beer. Most outbound traffic shipped through BNSF is from Chemical Lime in Marble
Falls, Texas.

UP's added competition claim is rebutted by the facts that there has been a near
total absence of marketing effort from UP, in contrast to BNSF. For example, when
BNSF learned that it possibly had a right to interchange on this railroad. it sent down
about 10 marketing representatives. After the Elgin designation was given, it sent down
another 10 marketing representatives, and Longhorn has had two meetings with them in
Ft. Worth. In contrast. in the two and one half years that Longhorn has been in operation.
[ have had two, or so, meetings with a UP rock representative, but none for lumber. beer
or wastepaper.

Similarly, UP's claim that it has imposed no restrictions on the number of trains
BNSF can operate is in error. Their restrictions have come in the form c{a failure to
provide any meaningful schedules. Recently, while trying to work out a schedule for
BNSF to serve Elgin, UP announced that they were going to have to give Longhorn
windows for operations due to a tie program. The schedule was supposed to go into
effect about 3 weeks ago, however it was a failure. BNSF has repeatedly been forced to
sit out awaiting UP dispatcher clearance, for as many as 12-15 hours, wasting crew time
at tremendous expense. UP has not kept the schedule that it has provided, frustrating
Longhorn in its attempts to comply in the program and schedule.

It is also false that service difficulties have been overcome. UP could rarely
could get Longhorn our 40 cars back in one block, which were sent out that way by
Longhorn, and could never could get them back to us in a timely manner. UP insists on
taking everything through Ta; lor, and then interchanging it at Hearne, as if the SP still
exists, which is costing a week of time both ways. So what was ordinarily a 2 week
move to Houston and back, now takes three to four weeks. In addition, UP refuses to
interchange anything other than fertilizer to Longhorn at Elgin, as they state,
*...Everything must go through Taylor, anyway....”

UP now states that there will be no advantage at Giddings either, as UP alleges it
will have to go back to Hearne, due to the configuration of the Giddings interchange,
which totally belies its own previous filings with the STB in regard to itself, Longhorn
and BNSF. UP, after exercising its market power, is now communicating to Longhorn
that it is in its best interests to dissolve its operation, if Longhorn can not cut it.

UP's statement that LHRR wants to give up all traffic to Elgin for business
purposes is also unfounded. Longhorn has spent the majority of this year fixing the track
to suitable, usable standards between Austin and Giddings. Longhorn, which is already
operating at an imponderably large loss, would not be spending money putting in ties
where it did not intend to conduct business. Longhorn is planning to operate at Giddings
in order to assist its shippers with better rates for that distance. Longhom's share of the
tariff out of Burnet and vicinity is greater than the UP's in the same direction to Houston
through Giddings, assuming the carrier does not go back to Hearne, which is in any event
still closer to Houston than Taylor.




Also without basis is UP's claim that Elgin can handle 25-40 car cuts There is
not enough room at Elgin to park anymore than 12 cars, without fouling the mainline to
Giddings.

By forcing Longhorn to interchange with BNSF at Elgin UP is assuring that there
will be difficulty for Longhorn to use effectively Giddings, as an interchange point with
UP. Longhom has a valid, verible interchange agreement with SP (assumed by UP in the
controlled transaction) at Giddings. Now UP says that they can not give good rates for
Longhorn’s shippers through Giddings interchange with them.

Importantly, the configuration at McNeil will not lead to operational difficulties if
an interchange with BNSF is established. McNeil has an extensive siding with 2
switches. Switching at McNeil is tremendously easier than Elgin due to the long
sidetrack and the absence of businesses in the immediate adjacent area. The time
constraints involved for a local train to transport rock cargo back and forth from Temple
to McNeil are not difficult to overceme. With reasonable scheduling and advance notice,
it would be simple to impose an interchange schedule that would easily permit BNSF to
interchange with Longhorn without interference with the UPSP. The infrastructure at
McNeil is already adequate to support interchange between Longhorn and two carriers.
Any examination of the McNeil interchange would reveal that the sidetrack and switching
facilities are more than sufficient to allow an interchange program with BNSF. The
McNeil interchange is more than adequate to handle a BNSF ard UP shared switching
arrangement. Longhorn will more easily be able to schedule moves in conjunction with
BNSF traffic. Schedules have, however, become a thing of the past with the UP, and they
obviously want everyone to eliminate schedules, as they are an anathema now to UP.

Both Longhorn, (if the STB grants the Application and allows Longhorn to
survive) and Capitol Metro are committed financially to provide enhancements which are
reasonably necessary to allow for interchange with BNSF that McNeil.

Finally, to reemphasize again, Longhorn, and short line service in the Austin area
simply cannot survive without BNSF having trackage rights and an interchange at
McNeil. Due to UP's actions, Longhorn has hemorrhaged financially. We ask only for
4.4 miles of trackage rights for BNSF, a ridiculously small extension from the current
configuration or at least the opportunity to negotiate a more palatable solution if UP is
unable to accept such a de minibus strain on their network.

Pursuant to 28 United States Code Section 1746, as well as, 49 Code of Federal
Regulations. *I declare under penalty of Perjury under the Laws cf the United States of
America that the foregoing is true and correct.”

ubmitted,

Donald Cheatham




