
ITB FD 32760 (Sub 26) 10-16 



LAWRENCE W . BIERLEIN 

DOUGLAS M . CANTER 

JOHN M . CUTLIF., JR. 

ANDREW P. GOLDSTEIN 

51 EVEN J. KAI ISH 

KATHLEEN L. MAZURE 

HARVEY L. RtrrER 

D#"iEL J. SWEENEY 

OF COUNSEL 

W I L U A M I. HARKAWAY 

i;j of ike Sewsetary 

OCT U 1998 
.'•.:;t of 

Public R0cord 

LAW OFFICES ' 

MCCARTHY, SWEENEY & HARKAWAY, P.C 

1750 PENNSYLVANIA AVE. , N . W . 

SUITE 1105 

WASHINGTON, D . C. 20006 

(202) 393-5710 

October If, 1998 

Mr. Vernon A. Williams 
Secrotary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423 

Rn: Finance Docket No. 32760 (Sub-No. 26), 
Union Pacific Corporation, et al.. — Control 
and Merger Southern Pacific Rail 
Corporat-ion. et a l . 

bear Secretary Williams: 

Enclosed for f i l i n g <,re a signed original and 25 copies of the 
public version oi Reply Comments of Formosa Plas t i c s Corporation, 
U.S.A. and a floppy d.isc convertible to WordPerfect 7.0, containing 
the text of such comments and the Reply Verified Statement of 
Richard A. Heinle. The f i l i n g also contains a cupy of a pleading 
f i l e d by a third party for which we have no floppy disc. 

Under separate cover, we are furnishing the Board with an 
original and 25 copies of the Highly Confidential version of this 
pleading, under seal. We w i l l serve a copy of the Highly 
Confiden:ial version on those outside counsel or consultants for 
parties of record who furnish us with an appropriate Undertaking 
executed in accordance with the Board's Decision No. 2 served in 
this matter of May 19, 1998. 

Sincerely, 

Andrew P. Goldstein 
Attorney for 
Formosa Plastics Corporation. U.S.A. 

Enclosures 

APG/rmm 



fflL 13 ORIGINAL 

Ofi^cj o« thfc & .. retary 

OCT 16 1998 
rart ol 

Public Record 

PUBLIC VERSION - REDACTED 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKbX NO. 32760 (SUB-NO. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORJ»TION, SOUTHERN PACIFIC 
TRANSPORT? TION COMPANY, ST LOUIS SOUTHWESTERN RAILWAY 

COHPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY COMMENTS OF 
FORMOSA PLASTICS CORPORATION, U.S.A. 

Andrew P. Goldstein 
John M. Cutler, J r . 
McCarthy, Sweeney & Harkaway, P.C. 
Suite l i e s 
1750 Pennsylvania Avenue, N.W. 
Washington, DC 2 0006 
(202) 393-5710 

Attorneys for 
Formosa Plastics corporation. U.S.A. 

Dated; October 16, 1998 



PUBLIC VERSION -- REDACTED 

BEFORE THE 

SURFACE TBJ^iiPORTATION BOARD 

FINANCE DOCKET NO. 32760 (SUB-NO. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY COMMENTS OF 
FORMOSA PLASTICS CORPORATION, U.S.A. 

I . INTRODUCTION 

The "UP Op p o s i t i o n t o C o n d i t i o n A p p l i c a t i o n s " ( h e r e a f t e r 

" Opposition") f i l e d September 18, 1998 by Union P a c i f i c R a i l r o a d 

Company ("UP") c o n t a i n s l i t t l e t h a t i s d i r e c t l y responsive t o che 

J u l y 8, 1998 Comments and Request f o r Remedial C o n d i t i o n s o f 

Formosa P l a s t i c s C o r p o r a t i o n , U.S.A. ( h e r e a f t e r "FPC Opening 

Comments"). FPC seeks s e r v i c e d i r e c t l y from The B u r l i n g t o n 

N o r t h e r n and Santa Fe Railway Company ("BNSF"), which has "closed 

door" trackage r i g h t s ovsr t he UP l i n e p r e s e n t l y s e r v i n g FPC. UP 

devotes l e s s than h a l f a page t o FPC a t the end of i t s O p p o s i t i o n 

( V o l . I a t p. 235), i g n o r i n g s i g n i f i c a n t elements o f FPC's evidence 



- 2 -

and legal arguments. FPC has made an unrebutted showing that the 

remedial condition i t seeks not only i s operationally feasible and 

can be imposed without disrupting UP operations, but actually w i l l 

reduce demands on UP's main line and related infrastructure. The 

United States Department of Transportation notes that FPC's 

proposal "offers to provide additional capacity on a congested [UP] 

line " and "may have merit, " i ' 

UP's t a c t i c rests in part on the false claim that UP service 

to FPC has improved dramatically. UP proffers the Verified 

Statement of Mr. Dennis J . Duffy in support of this c l a i n . 

However, as detailed in the Reply Verified Statement of FPC Vize 

President Richard A. Heinle f i l e d herewith as Reply Exhibit A, this 

claim i s untenable.-

In many important respects, UP service to FPC i s worse than 

ever, and "improvement" i s a weak defense where service remains 

inadequate. Moreover, when service on parts of UP's system 

improves, i t i s at the expense of service on other parts of the 

system. I t i s not correct to conclude that UP has solved i t s 

problems. I t i s correct to conclude that UP service has worsened 

in those markets ~ so important to FPC ~ where the merger 

enhanced UP's market share and power. 

i' Comments of the U.S, Department of Transportation, September 
18, 1998, at 12. 

' FPC i s f i l i n g two versions of FPC Witness Heinle's Reply 
/erified Statement, one public and one Highl> Confidential under 

2' 
Ver 
seal. 
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UP's legal analysis i s also unavailing. Through misstatement 

and s l e i g h t of hand, UP argues f o r an excessively narrow i n q u i r y i n 

t h i s proceeding. Even where UP's arguments are supportable, they 

f a i l t o rebut (and i n ;tiany respects, f a i l even t o acknowledge) 

FPC's showing. Relief f o r FPC i s j u s t i f i e d whether measured by the 

standards advanced by FPC or even those advocated by UP. 

I I . THE BOARD SHOULD REJECT THE LIMITS ON ITS REMEDIAL 
AUTHORITY THAT UP SEEKS TO IMPOSE 

UP wastes no time i n attempting t o l i m i t the scope of t h i s 

proceeding. At page 5 of i t s Opposition, UP seizes on one phrase 

from the Board's May 19, 1998 Decision i n s t i t u t i n g t h i s subdocket, 

and claims t h a t the only issue presented here i s "whether there i s 

any r e l a t i o n s h i p between the market power gained by UP/SP through 

the merger and the f a i l u r e of service t h a t has occurred here, and 

i f so, whether che s i t u a t i o n should be addressed through a d d i t i o n a l 

remedial conditions." Opposition statement, quoting from Decision 

No. 1 at page 5. 

As w i l l be seen, the answer t c the-e questions i s yes, but UP 

ignores other, broader formulations of the Scarry's i n q u i r y , 

including the statement on the same page t h a t the Board "should 

thoroughly explore anew the legitimacy and v i a b i l i t y ot longer-term 

proposals f o r new conditions t o the merger as they p e r t a i n t o 

service and competition i n tha t region." 

Having begun with an excessively narrow statement of the 

issues t o be addressed, UP moves s w i f t l y t o narrow those issues 

even f u r t h e r . UP's "market power" issue i l l u s t r a t e s t h i s process. 
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In the phrase from Decision No. 1 quoted by UP i n footnote 2 on 

page 5 of the Opposition, the Board asked "whether there i s any 

r e l a t i o n s h i p between any market power gained by UP/SP through the 

merger" and the meltdown. On page 5, UP poses as i t s f i r s t two 

questions whether the merger gave UP enhanced market power and 

whether t h a t increased market power caused the service problems. 

By page 6 of the Opposition, the issue has again been reformulated, 

i n t o why UP would have used i t s increased market power t o cause the 

meltdown. 

I n t h i s way, UF positrons i t s e l f t o argue t h a t no remedial 

ac t i o n i s proper because i t d i d not d e l i b e r a t e l y cause the meltdown 

by e x p l o i t i n g increased market power t o make more money. 

f u r t h e r s l e i g h t of hand follows i n succeeding pages. Thus, 

w.iere the Board assumed UP gained market power as a r e s u l t of the 

merger, and asked whether there was "any r e l a t i o n s h i p " between 

market power and the meltdown, UP argues t h a t i t did not gain any 

market power. See Opposition at 26-49, under the heading "The 

Merger Did Not Cause an Increase i n Market Power i n the 

Houston/Gulf Area." 

Upon examination, UP's claim appears t o r e l y heavily (but 

unsurp r i s i n g l y ) on an excessively narrow d e f i n i t i o n of n.arket 

power. UP asserts, f o r instance, t h a t FPC's explanation of how the 

merger narrowed i t s marketing options should be dismissed because 

" [ i ] t i s of course w e l l established t h a t end-to-end consolidations 

do not eliminate competition." Opposxtion statement at 38, f n . 9. 

However, the UP/SP merger was not an end-to-end consolidation 
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insofar as FPC i s concerned. Before the merger, [ ] percent of 

FPC's domestic shipments from Point Comfort moved via UP; after the 

merger, [ ] percent of those shipments moved via UP, an increase 

of [ ] percent See che Opening Verified Statement of FPC Witness 

Heinle and the Roply Verified Statement ot FPC Witness Heinle at 4. 

I t i s also clear from the record that UP has exploited i t s 

increased market power over FPC. Before the meltdown occurred, UP 

effectively forced FPC to give UP [ 

] UP did so by the 

simple expedient [ 

] To survive in the marketplace, FPC 

had no choice but to contract with UP, and that contract [ 

] as well as r a i l rates tnat s t i l l 

exceed 180% of variable cost. See tha Opening Verified Statement 

of FPC Witness Heinle and the Opening Verified Statement of FPC 

cost consultant Charles L. Carroll. UP's Opposition does not 

dispute any of this evidence. 

The merger greatly enhanced the volume of FPC t r a f f i c moving 

via UP's longhaul and enhanced UP's market power over FPC. These 

conditions positioned UP to take advantage of i t s Gulf Coast 

monopoly over FPC. 

When the meltdown struck, UP's responses tu FPC's requests for 

help were too l i t t l e and too late, even th.ugh FPC i s one of the 

nation's largest shippers of nl a s t i c s components. To help insure 
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adequate r a i l service, FPC had made extensive investments in r a i l 

related f a c i l i t i e s , including a large private siding at i t s 

Formosa, TX f a c i l i t y , and a fleet of [ ] private cars. UP 

simply appropriated FPC's private siding, and i t alloved cycle 

times on FPC's cars to double, cutting car u t i l i z a t i o n in half. 

And because of the [ ] FPC 

could not divert cars to otĥ .?.- railroads once they reached 

gateways. Here again, these facts were established in FPC's 

opening evidence, and are unrebutted in UP's Opposition. 

I t i s ridiculous for UP to suggest that i t did not gain 

increased market power over FPC as a result of the merger, and use 

that market power in ways that exacerbated the service failures. 

Aside from claiming generally that i t gained no market power from 

the merger, UP evades the fact of i t s acquisition of market power 

over SP customers, and discusses "1-1" shippers like FPC only with 

respect to whether the merger adversely affected source 

competition. See, e.g., UP Opposition at 28. As UP there states, 

1-1 shippers that were cap ve to SF before the merger were captive 

to UP after i t . But this produced a c Lear increase in market power 

for UP, i f not viewed merely as a mattor of source competition. 

In any event, FPC was worse off. As FPC Witness Huinle 

explained in his Opening Statement (at 11) , some of the worst 

t r a n s i t time increases FPC experienced were over routes that 

performed e f f i c i e n t l y as UP/SP joint routes, prior to the merger, 

and UP service to former SP points remains at c r i s i s levels See 

Heinle Reply V.S. at 2-3. These service failures are not the mere 



- 7 -

result of debilitated SP infrastructure and beyond causation by UP; 

service to SP points was perfectly acceptable prior to the merger. 

Heinle Opening V.S. at 11; Reply V.S. at 2. 

At page 60 of i t s Opposition, after having spent 33 pages 

arguing (unpersuasively) that i t did not gain any increased market 

power in the merger, UP argues that i t did not use i t s increased 

market power to cause the service problems. 

The . ssence of UP's argument here i s that i t had n.- incenti^ e 

to cause the meltdown, and i t r e l i e s for th i s proposition on the 

testimony of an antitrust expert. Dr. Jerry Hausman. Contrary to 

the l a s t sentence of paragraph 2 of Dr. Hausman's statement, his 

curriculum vitae i s not attached to his verified statement, which 

means that FPC must roly on his statement (which does not mention 

experience with r a i l matters) in assessing his expertise. But that 

i s not the main problem with Dr. Hausman's statement. 

Dr. Hausman concludes that the service problems of the merged 

railroad are not due to the exercise of market power by UP because, 

while monopolies may reduce service quality to increase revenues, 

the meltdown was costly to UP. The Board i s asked to conclude that 

UP did not interd the meltdown to occur, and therefore cannot 

f a i r l y be subjected to "̂ew conditions. 

Simply stated, this reasoning i s spec .ous. Surely, no 

rational shipper believes U.' wanted the meltdow.i to occur. But i t 

does not follow that UP i s blameless. At least three points must 

be made here. 
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F i r s t , nothing in Dr. Hausma.i's V.S. (or in the rest of UP's 

Opposition) eliminates the possibility that the meltdown was an 

unintended result of the merger. Assume for the moment that UP 

believed that i t could deliver the improved service i t promised 

when i t sought authorization to absorb SP. Assume further that UP 

took what i t regarded as a l l appropriate steps to implement the 

merger but, despite i t s best efforts, the meltdown occurred. I f UP 

simply "bit off more than i t could chew," does thi s relieve UP of 

responsibility for the damage caused, or relieve the STB of the 

need to confider corrective action? Absolutely not. One of the 

major concerns raised by the recent consolidations in the r a i l 

industry i s precisely that the resulting "mega-railroads" are too 

big and too protected against competition from other railroads. 

Even with the best w i l l in the world, r a i l monopolists are 

l i k e l y to be less attentive to service than r a i l ' Dads facing 

vigorous competition. Given the enormous market power i t enjoyed 

as a result of the merger, UP had no reason to fear that < 

catastrophic service failure would lead to the mass defection of 

i t s customers to other carriers. In a case like t h i s , effective 

remedial action by tne Board i s surrogate for the discipline of 

the marketplace. Take that away (as UP seeks to do) and shippers 

face the worst of both worlds. 

Second, assume UP tried to cut corners in i t s implementation 

of the merger, in order to pay for SP or maximize the return on i t s 

investment in SP. AssUiHe, in other words, a gamble by UP that i t 

could eliminate SP personnel, engage in hard-nosed bargaining with 
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r a i l labor, understaff key positions and scrimp on data processing 

systems. I t could take these r i s k s because so much of i t s t r a f f i c 

base was captive. The results were disastrous, but UP seeks to 

evade f u l l responsibility. 

Once again, nothing in Dr. Hausman's V.S. (cr in the rest or 

UP's Opposition) eliminates this explanation. Dr. Hausman states 

(V.S. at 6): 

For the decrease in service levels to be 
an e:,:ercise in market power, UP's costs would 
need to decrease.... However, UP's actions in 
response to the service problems have led to 
increased costs, not the decreased costs that 
would be expected i f market power were being 
exercised. 

This i s a glaring non-sequitur. The fact that UP was hurt by the 

meltdown no more proves that UP did not cause the meltdown than 

burns on a reckless arsonist prove that he did not set the f i r e 

that burned him. As noted above, a key component of the problem 

here i s that monopolists are more l i k e l y than competitors to make 

miscalculations, because they face fewer r i s k s i:han competitors. 

Finally, even i f UP took no undue ri s k s , and did everything 

possible to prevent a meltdown on the system as a whole ( i . e . , even 

i f UP was a wholly innocent bystander when the service problems 

arose), nothing in Dr. Hausman's V.S, or in the r 2st of the UP 

Opposition establishes that market power and captivity were 

irrelevant to UP's allocation of service among i t s injured 

customers. 
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A pleading recently f i l e d by UP in fact discloses that UP 

indeed does allocate i t s resources with the degree of i t s 

customers' captivity in mind. In i t s July 28, 1998 f i l i n g in Ex 

Parte No. 573, Service Order No. 1518, Rail Service for 

Construction Materials in Texas. UP stated that i t "ust?s the 

following p r i o r i t i e s : 

1 — An'trak 

2 — Priority Intermodal 

3/4 — Other Intermodal and Automotive 

5 — Manifest" 

UP letter to STB Secretary Williams, July 28, 1998 at 3-

FPC's shipments are moved as manifest t r a f f i c because they are 

in single car quantities shipped to diverse destinations, and are 

handled on manifest trains. Manifest trains receive inferior 

service to intermodal and automotive trains because intermodal and 

automotive t r a f f i c i s not captive. As UP states: "Intermodal and 

automotive t r a f f i c can move by truck" or by other railroads. Ibid 

at 5. During times of constrained capacity, captive t r a f f i c , such 

as FPC ships, receives inferior service to that provided t r a f f i c 

which has competitive alternatives. 

Where competition exists, service failures like the UP 

meltdown are (1) less l i k e l y to occu.-, and (2) r.ore l i k e l y to be 

remedied quickly and effectively when they do occur. I t i s the 

premise of the great deregulatory i n i t i a t i v e s of the l a s t two 

decades in trucking, a i r transportation, natural gas, e l e c t r i c i t y 

and telecommunications that competition produces better service at 
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lower cost than manopolies, even where regulation i s vigorous and 

effective. UP has been able to find an economics expert to argue 

against these basic economic principles only by the device of 

distorting the terms of the inquiry. 

Cont. ̂ r y to UP's claims, the service meltdown cannot be fully 

divorced from the merger. While not every degree of the meltdown 

may be attributable to the merger, i t i s both irrat i o n a l and 

contrary to the evidence — at least to FPC's evidence — to 

conclude that there is QO relationship between the merger and the 

service disaster that followed. FPC's experience i s that the 

merger brought about service problems to former SP destinations 

that simply did not exist prior to the merger, and that UP service 

to the former SP points i s significantly worse now than b3fore. 

UP, being the originating carrier now as then on a l l FPC 

shipments, had access to data with which to refute those FPC 

claims, i f they could be refuted. UP did not present any such data 

or offer any refutation of FPC's evidence. The Board should 

conclude that the post-merger failures experienced by FPC are 

merger related at least in part, and that FPC's evidence s a t i s f i e s 

any necessary establishment of a nexus between the merger, the 

expanded market power which the merger gave UP over at least FPC's 

t r a f f i c , and the service failures experienced by FPC. 

I I I . THE REMEDIAL CONDITIONS SOUGHT BY FPC 
ARE AMPLY JUSTIFIED 

UP's attempt to argue that regulatory r e l i e f i s foreclosed 

because (1) i t gained no market power as a result of the merger and 
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(2) i t did not plan the meltdown must be rejecte \ The former 

contention i s incredible and the latter i s irrelevant. The real 

question presented i s "the legitimacy and v i a b i l i t y of longer term 

proposal for new conditions to the merger as they pertain to 

service and competition" in the Houston/Gulf area. Decision No. 1, 

served May 19, 1998, at 5. 

UP argues that the Board's actions must be governed by 

business as usual. At page 5 of i t s Opposition, UP states that 

"under longstanding merger law," deciding whether to impose 

conditions "has three aspects: (a) whether the proposed condition 

i s narrowly tailored to address whatever spe c i f i c merger-caused 

harm has been identified ...; (b) whether the condition i s 

operationally feasible; and (c) whether the condition w i l l cause 

harms that outweigh any benefit of imposing i t . " 

Assuming arguendo that the Board intends to apply only UP's 

version of "longstanding merger law" in th i s proceeding, the 

condition prcj^osed by FPC meets the three tests cited by UP. 

However, FPC submits that the Board's response to the 

"unprecedented"' and extraordinary conditions in the wake of the 

UP/SP merger should not be so limited. Other well-established 

bases for Board action, such as the principles underlying the 

Board's competitive access rules, provide further support for the 

r e l i e f requested by FPC, but are completely ignored in UP's 

Opposition. 
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A. "Longstanding Merger Law" Supports FPC's 
P.ropo8ed Conditions 

The s t a t u t e p l a i n l y gives the Board a u t h o r i t y t o impose 

conditions, including trackage r i g h t s , i n merger proceedings. 

Indeed, when Congress reviewed the statute's merger provisions i n 

enacting the ICCTA, the p r i n c i p a l change i t found necessary was t o 

make t h i s a u t h o r i t y e x p l i c i t , by adding the underscored f i n a l 

clause t o the fo l l o w i n g sentence i n 49 U.S.C. § 11324: 

The Board may impose conditions governing the 
transaction, including the d i v e s t i t u r e of 
p a r a l l e l tracks and the granting of trackage 
r i g h t s and access t o other f a c i l i t i e s . 

The Board has exercised t h i s s t a t u t o r y a u t h o r i t y sparingly. 

I n i t s UP/SP Merger Decision,-' f o r example, the Board said i t 

would be guided by the p o s i t i o n taken by the ICC i n Union P a c i f i c 

— Control — Missouri P a c i f i c ; Western P a c i f i c . 366 I.C.C. 462 

(1982). The ICC stated i t s p o s i t i o n i n t h a t aecision as follows: 

[W]e w i l l not impose publi c i n t e r e s t 
conditions on a r a i l r o a d consolidation unless 
we f i n d t h a t the consolidation may produce 
e f f e c t s harmful t o the public i n t e r e s t (such 
as an anticompetitive reduction of competition 
i n an affected market), t h a t the conditions t o 
be imposed w i l l ameliorate or eliminate the 
harmful e f f e c t s , t h a t the conditions w i l l 
o p e r a t i o n a l l y f e a s i b l e , and th a t the 
conditions w i l l produce public- benefits 
(through reduction or e l i m i n a t i o n of the 
possible harm) outweighing t h e i r harm t o the 
merger. 

2' STB Finance Docket No. 32760, Union P a c i f i c Corp.. et a l , 
Control and Merger — Southern P a c i f i c R a i l Corp.. et a l . . 
Decision No. 44 (served Aug. 12, 1996) at p. 144. 



- 14 -

366 I.C.C. at 565. 

Notably, the Board i n t h i s proceeding has the rare advantage 

of hindsight i n considering whether the UP/SP merger "may produce 

e f f e c t s harmful t o the public i n t e r e s t (such as an anticompetitive 

reduction of competition i n an affected market)." The merger 

produced severe harm t o the public i n t e r e s t — i f the public 

i n t e r e s t i s t o be equated wit h r e l i a b l e r a i l service, as FPC thinks 

i t i s — which has not yet been remedied. More and more shippers, 

including FPC, question whether UP w i l l ever be able t o provide the 

level s of service needed by shippers i n the Houston/Gulf area.-

UP Witness Duffy contends th a t the service UP provides FPC 

"has improved s i g n i f i c a n t l y since the f a l l of 1997 and earl y 1998," 

V.S. at 5, though he also concedes ( i d . ) t h a t service q u a l i t y has 

not been f u l l y restored to FPC's or UP's s a t i s f a c t i o n . However, 

FPC witness Heinle's Reply Statement demonstrates th a t i n key FPC 

markets i n Arizona and C a l i f o r n i a , including markets formerly open 

t o SP, UP service does not match pre-merger service. For example, 

ave::age t r a n s i t times t o Stockton and South Fontana, CA, and t o 

Fowler, AZ are s i g n i f i c a n t l y worse than they used t o be. Heinle 

Reply Statement at 2-3. Mr. Duffy's testimony on UP service t o 

gateways i s also u n r e l i a b l e . I t i s derived from UP-generated data 

t h a t i s i n t e r n a l l y inconsistent r e f l e c t i n g as many as four 

d i f f e r e n t t r a n s i t times for the same movements i n the same month. 

In i t s Quarterly Progress Report f i l e d July 1, 1998 i n 
Finance DocKet No. 32760, at pp. 9-10, BNSF stated: "Although 
there have been some periods of sporadic improvement, i t i s clear 
t h a t the service problems are continuing and are l i k e l y t o 
p e r s i s t . " 



- 15 -

Heinle Reply Statement at 5-10. Service to UP gateways may have 

improved somewhat, but Mr. Duffy's testimony cannot be taken as a 

re l i a b l e basis for concluding that service has been restored to 

pre-merger levels. 

Reduced competition and anticompetitive conduct by UP have 

been amply demonstrated by FPC, and have not been denied by UP. In 

fact, the frequent attacks by UP on what i t c a l l s "open access" in 

i t s Opposition (e.g.. Opposition at 126-127 and 235), show UP's 

proclivity to employ slogans to sustain a monopoly, notwithstanding 

i t s own unprecedented in a b i l i t y to meet i t s customers' most basic 

needs. 

Open access i s simply UP's derogatory (and misleading) term 

for competition. UP apparently hopes to invoke the image of free 

access to i t s entire system. However, as explained below, the 

access sought by FPC i s narrowly tailored to remedy the specific 

problem faced by FPC and i s no laore than the kind of remedy that 

the Act contemplates for limited competitive access in terminal 

areas. UP i s also put in the awkward position of fighting to 

preserve market power i t gained when i t acquired SP, while 

elsewhere denying that i t gained any market power. UP cannot have 

i t both ways. 

There can be no doubt that the remedial condition sought by 

FPC — access to BNSF at Formosa, TX — would ameliorate the 

service problems faced by FPC. At a minimum, shipments that could 

move BNSF direct or BNSF to gateways would avoid UP bottlenecks and 
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congested interchange points, and UP crews and locomotives could 

a s s i s t in reducing backlogs elsewhere on the system. 

The operational f e a s i b i l i t y of FPC's proposal i s undisputed by 

UP. Moreover, BNSF, which has "closed door" trackage rights over 

the UP main .ine that serves FPC, and i s therefore familiar with 

tra i n operations on that line, has confirmed not only that BNSF i s 

willing to serve FPC, but that i t can do so without impairing BNSF 

service to other customers. See Verified Statement of Ernest L. 

Hord, f i l e d July 31, 1998 (copy attached as Reply Exhibit B) . 

Further, because FPC i s willing to construct a turnout from 

the UP main line to enable a l l switching for FPC to be done on 

FPC's private siding, FPC's proposal w i l l have the effect of 

alle v i a t i n g congestion on the UP main line where a l l trains must 

now stop, blocking the main line, while FPC i s switched. In the 

words of BNSF: "This handling ... would reduce demands on UP's 

line and address the need fo - capacity and infrastructure in the 

Gulf Coast." Hord V.S. at 2. UP takes issue with none of these 

benefits which FPC and BNSF envisage as a result of the FPC 

proposal for direct BNSF service. 

The l a s t issue i s whether the benefit to be gained from 

imposition of FPC's remedial condition would outweigh i t s harm to 

the merger. In i t s Opening Comments, FPC explained that, in 

conjunction with access for BNSF, i t would be willing to expand the 

capacity of i t s private siding significantly, permitting storage of 

up to [ ] cars. 
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Not only would t h i s s i g n i f i c a n t investment b e n e f i t FPC, but i t 

would also b e n e f i t UP and UP's other customers, by r e l i e v i n g 

congestion and e l i m i n a t i n g UP's current practice of blocking i t s 

own main l i n e f o r up t o two hours while loading or unloading FPC 

t r a i n s . See the Opening V e r i f i e d Statement of FPC Witness Ronnie 

Bounds, and Witness Bounds' Exhibits. 

This evidence ( l i k e many of FPC's points) i s ignored i n UP's 

Opposition. Instead, UP argues t n a t granting FPC's condition would 

be harmful because " [ t ] h e KCS/Tex Mex, Dow, Formosa [ i . e . , FPC] and 

CP&L access proposals would create new or a d d i t i o n a l r a i l 

competition f o r $419 m i l l i o n per year i n UP t r a f f i c . " - Notably, 

UP admits t h a t i t "did not attempt to determine precisely what 

percentage of t h i s t r a f f i c would be l o s t i f the proposed conditions 

were granted." Opposition at 84. 

This i s unacceptable, f o r several reasons. I n the f i r s t 

place, UP cannot demand the protection of "longstanding merger 

law," and simultaneously refuse t o p a r t i c i p a t e i n the cost/benefit 

analysis c a l l e d f o r by i t s own precedents. 

Second, as noted above, the benefits t o UP and i t s customers 

of FPC's proposal are considerable. Relieving congestion on UP's 

main l i n e w i l l s i m p l i f y UP's operations and produce e f f i c i e n c i e s 

t h a t w i l l have a p o s i t i v e impact on locomotive u t i l i z a t i o n , car 

u t i l i z a t i o n , crew costs, operating performance, and customer 

5' A f a r smaller f i g u r e f o r FPC's t r a f f i c i s broken out i n UP 
Witness Peterson's V.S. (Highly Confidential version), at page 
30. 
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s a t i s f a c t i o n . UP does not take one penny of these savings or 

be n e f i t s i n t o account. 

Third, the only re on FPC i s before the Board seeking r e l i e f 

i s t h a t UP f a i l e d t o provide the services i t promised when i t 

sought permission t o acquire SP. UP should not be heard t o demand 

the exclusive r i g h t t o haul f r e i g h t , f a i l t o d e l i v e r on i t s 

commitments, and then claim t h a t p r o t e c t i o n should be withheld from 

adversely affected shippers t o protect UP's monopoly revenues. 

The Board has ample a u t h o r i t y , and a compelling basis on t h i s 

record, f o r granting the remedial conditions FPC seeks. 

B. I f Necessary, the STB Can and Should Look 
Beyond Merger Law in Dealing with the UP 
Meltdown 

I n i t s Opposition, UP frequently appears t o be arguing t h a t 

the STB d i d not e r r i n approving the UP/SP merger when i t issued 

Decision No. 44 i n Docket No. 32760, over two years ago. UP 

apparently hopes t o s h i f t the focus from the meltdown t o the merits 

of the Board's o r i g i n a l decision. To the extent t h a t t h i s i s i t s 

goal, UP misconceives the nature of the Board's o r i g i n a l decision 

and of t h i s subdocket. 

I t i s true t h a t FPC sought (and was denied) competitive access 

i n the o r i g i n a l merger proceeding t h a t was s i m i l a r t o the r e l i e f 

requested i n t h i s subdocket. FPC also believes t h a t such access, 

i f permitted then, would have mitigated the adverse impacts of the 

meltdown. 
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But the suggestion that remedial action i n t h i s subdocket 

cannot be ordered unless the Board concludes t h a t i t s o r i g i n a l 

merger decision was wrong i s unsupported by law or p o l i c y . This i s 

another spurious obstacle t o r e l i e f t h a t UP has attempted t o 

construct. The Board already has rejected UP's argument t h a t p r i o r 

d e n i al of a party's request f o r remedial conditions has res 

jud i c a t a e f f e c t . See Decision No. 1, at 5. 

I t was apparent t o a l l that UP's proposed merger w i t h SP 

represented a major consolidation i n the r a i l industry, 

concentrating service f o r Western shippers i n the hands of two 

major r a i l r o a d s , UP/SP and BNSF. Even though i t s decision can be 

c r i t i c i z e d i n retrospect, the STB deserves c r e d i t f o r r e t a i n i n g 

j u r i s d i c t i o n over the merger's implementation. I t also deserves 

c r e d i t f o r reopening the proceeding, t o address issues beyond the 

scope of the Emergency Service Order proceeding.-

As the Board recognized in i t s decision instituting t h i s 

subdocket, "[t]he virtual shutdown of r a i l service in the 

Houston/Gulf Coast area that occurred after the UP/SP merger — and 

which, after many months, has yet to be normalized — i s 

unprecedented." Decision No. 1, at p. 5. Whether or not the 

6' At various points throughout i t s Opposition statement, UP 
re f e r s t o the Board's decision of July 30, 1998 i n Service Order 
No. 1518 (Sub-No. 1), declining t o extend the Board's October 31, 
1997 Service Order beyond August 2, 1998, as evidence t h a t UP 
service has been restored to normal, or at least acceptable, 
l e v e l s . However, the July 30 Decision i s precedent f o r nothing 
other than the conclusion t h a t the "emergency," which i s a 
st a t u t o r y p r e r e q u i s i t e f o r service order r e l i e f , has abated. I t 
i s precisely because the end of the emergency did not mea.j the 
end of service problems i n the Houston/Gulf Coast area t h a t t h i s 
proceeding i s taking place. 
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o r i g i n a l merger decision was c o r r e c t , the Board and the shipping 

public have been confronted wi t h an extraordinary s i t u a t i o n t h a t 

continues unabated w i t h respect t o Gulf Coast t r a f f i c destined t o 

western points and t h a t warrants extraordinary corrective measures. 

In i t s Opening Comments, FPC argued at length that the Board's 

competitive access procedures are relevant here. To be sure, those 

procedures have t r a d i t i o n a l l y been seen as available only i n 

terminal areas. But those procedures have also t r a d i t i o n a l l y not 

been invoked i n the context of a merger proceeding.-

I n merger proceedings, the Board's conditioning powers are 

e s s e n t i a l l y u n r e s t r i c t e d by the s t a t u t e . I n 49 U.S.C. § 11324(c), 

the only c o n s t r a i n t placed on the Board's authorization t o "impose 

conditions . . . i n c l u d i n g ... trackage r i g h t s and access to other 

f a c i l i t i e s " i s as follows: 

Any trackage r i g h t s and r e l a t e d conditions 
imposed t o a l l e v i a t e anti-competitive e f f e c t s 
of the transaction s h a l l provide f o r operating 
terms and compensation lev e l s t o ensure th a t 
such e f f e c t s are a l l e v i a t e d . 

I n other words. Congress not only gave the Board wide 

d i s c r e t i o n t o condition i t s approval of merger applications, but 

d i r e c t e d the Board t o insure t h a t any trackage r i g h t s or other 

forms of access i t may impose achieve t h e i r intended purpose. 

- I t also bears mentioning t h a t the Board has expressed 
i n t e r e s t i n improving i t s c o n p e t i t i v e access procedures t o 
increase t h e i r effectiveness as remedies f o r poor service and/or 
anticompetitive conduct by r a i l r o a d s . See the Board's Decision 
served A p r i l 17, 1998, i n Ex Parte No. 575, Review of Rail Access 
and Competition Issues, at pp. 6-7. 
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Railroads must not be allowed t o use p r i c i n g or operational 

r e s t r i c t i o n s t o defeat shipper protections. 

As the UP stresses repeatedly, ICC and Board precedent, a.k.a. 

"longstanding merger law," has created r e s t r i c t i o n s on the Board's 

remedial powers t h a t appear nowhere i n the s t a t u t e . However, as 

demonstrated above, FPC's proposal s a t i s f i e s those r e s t r i c t i v e 

standards. h f o r t i o r i . FPC's suggested remedy i s appropriate i n 

the context of t h i s unprecedented proceeding, whose sole purpose i s 

remedial. 

Given the breadth of the STB's au t h o r i t y t o take c o r r e c t i v e 

act i o n i n response to the meltdown, i t i s d i f f i c u l t t o argue 

against the proposition t h a t the Board may also consider 

competitive access type remedies. The UP does not even t r y t o 

contest FPC's arguments on t h i s point. By analyzing the ICC's 

y^idtec decision,-' FPC showed t h a t i t meets the standards set f o r t h 

there f o r competitive access r e l i e f . See FPC's Opening Comments at 

11-23. 

I t i s clear that FPC has experienced both inadequate service 

and anticompetitive conduct by UP since the merger. I t i s equally 

clear t h a t FPC i s captive t o UP. See FPC's Opening Comments at 15-

16, noting t h a t FPC has no a l t e r n a t i v e to r a i l f o r most shipments, 

and the Opening Statement of FPC Witness Heinle at 3-5. But f o r 

t h a t c a p t i v i t y , FPC would have been better able to pr o t e c t i t s e l f 

when UP service i n the Houston/Gulf area collapsed. 

S' Midtec Paper Corp. v. Chicago & North Western Transportation 
Co. . 3 I.C.C. 2d 271 (1986), a f f d . . Midtr'c Paper Corp. v. United 
States. 857 F.2d 1487 (D.C. Cir. 1987). 
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These f a c t s would p l a i n l y make out a case f o r trackage r i g h t s 

r e l i e f under 49 U.S.C. S 11102(a) or reciprocal switching r e l i e f 

under 49 U.S.C. S 11102(c), i f FPC were i n a t r a d i t i o n a l terminal 

or switching area. BNSF passes by FPC's f r o n t door, but i s 

precluded from serving FPC under UP's anticompetitive and 

r e s t r i c t i v e trackage r i g h t s arrangement wit h BNSF. 

The Board may not yet be ready t o adopt a general p o l i c y of 

using i t s broad a u t h o r i t y i n merger cases to promote competition.-

I t nevertheless can and should be more f l e x i b l e i n dealing w i t h an 

extraordinary and unprecedented s i t u a t i o n l i k e t h a t presented here. 

This i s not j u s t a merger proceeding; we are dealing here with a 

merger t h a t produced such calamitous r e s u l t s as to require an 

unprecedented emergency service order and reopening. 

The type of r e l i e f FPC seeks i s provided f o r i n the statute 

(49 U.S.C. SS 11324 and 11102) , and i n STB regulations, and i s 

strongly supported by the p o l i c i e s underlying the Act. Except i n 

the most general terms (e.g., maligning the st a t u t o r y remedy of 

competitive access as "open access"), UP has neither rebutted, nor 

responded t o , FPC's main arguments. 

Judging from i t s Opposition, UP p l a i n l y continues t o believe 

t h a t i t paid good money f o r SP and SP's captive customer base, and 

must therefore continue to be the sole r a i l r o a d t o which shippers 

2' But see the Board's treatment of East of the Hudson shippers 
i n the recent Conrail Control proceeding, STB Docket No. 33388, 
CSX Corporation, et a l . — Control and Operating 
Leases/Agreements — Conrail, Inc.. et a l . . Decisior. No. 89, 
served July 23, 1998, at pp. 79-82. The Board there departed 
from i t s p o l i c y of granting r e l i e f only i n "2-1" s i t u a t i o n s . 
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lik e FPC may have access, come he l l or high water. I t i s precisely 

th i s attitude, and the accompanying abuses of the shipping public, 

that led Congress to regulate railroads in the f i r s t place, more 

than 100 years ago. There could be no worse signal to send to the 

few remaining major railroads than that the Board w i l l not 

intervene vigorously even in the face of an unprecedented v i r t u a l 

shutdown of r a i l service. Protecting railroads from competition i s 

not the central policy of the statute, even when their service i s 

good. 

IV. CONCLUSION 

For the reason set forth heroiin and in FPC's Opening Comments, 

FPC urges the Board to require, as a condition of the UP/SP merger, 

that BNSF be allowed to provide service to FPC at Formosa, TX, 

under terms that w i l l permit BNSF to be an effective competitor to 

UP. To the extent necessary to effectuate th i s r e l i e f , FPC should 

be relieved from i t s contractual minimum volume commitments to UP, 

consistent with the Board's grant of such r e l i e f in other merger 

proceedings. 

RespectfiU Iv^submitted, 

Andrew P. Goldstein 
John M. Cutler, J r . 
McCarthy, Sweeney & Harkaway, P.C. 
Suite 1105 
1750 Pennsylvania Avenue, N.W. 
Washington, DC 20006 
(202) 393-5710 
Attorneys for 
Formosa Plastics Corporation. U.S.A. 

Dated: October 16, 1998 
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REPLY EXHIBIT A 

PUBLIC VERSION - REDACTED 

REPLY VERIFIED STATEMENT 

OF 

RICHARD A. IIEINLE 

My name i s Richard A. Heinle. I am employed as Vice President 

V i n y l / C h l o r - A l k a l i Division, Ly Formosa P l a s t i c s Corporation, 

U.S.A. ("FPC"). I have previously submitted a v e r i f i e d statement 

i n t h i s proceeding. 

I have had an opportunity t o review the opposition statement 

f i l e d by Union Pac i f i c Railroad Company ("UP") on September 18, 

1998, insofar as that statement pertains t o FPC, especially the 

v e r i f i e d statement of UP Vice President Dennis J. Duffy ("Duffy 

V.S."). I and my s t a f f have also had an opportunity t o review 

excerpted work paper data p e r t a i n i n g to FPC shipments supplied t o 

our counsel by UP i n response t o his request f o r the work papers 

supporting' Mr. Duffy's testimony pertaining t o t r a n s i t times f o r 

FPC t r a f f i c . Of course, I am f a m i l i a r with FPC's own t r a n s i t time 

experiences and data. 

The t h e s i s of Mr. Duffy's testimony i s t h a t UP has made sach 

major s t r i d e s toward improved service since early 1998 as t o negate 

any need f o r remedial action by the Board. While c e r t a i n aspects 

of UP's service are better now than i n February or March of 1998, 

there has been a l a s t i n g d e t e r i o r a t i o n of UP service t o important 

western markets, including especially the t e r r i t o r y formerly served 

by Southern P a c i f i c Transportation Company ("SP"). Moreover, there 
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are serious and pervasive i n t e r n a l inconsistencies i n the work 

paper data furnished by UP t h a t t o t a l l y undercut the r e l i a b i l i t y of 

Mr. Duffy's claims of improved UP service t o gateways. 

Service to Western Points 

C a l i f o r n i a and Arizona account f o r nearly 25 percent of FPC's 

U.S. market sales from i t s Point Comfort, TX f a c i l i t y . UP service 

t o t h a t market shows no sign of l a s t i n g improvement. 

With my opening v e r i f i e d statement I included graphs t o 

portray the movement of loaded and empty cars by UP between 

Formosa, TX, and Stockton, CA, a former SP point now served by UP, 

which i s a major FPC d e s t i n a t i o n . FPC's shipments o r i g i n a t e at 

Formosa, which i s served only by UP. Prior to the UF/SP merger, 

Stockton was open t o UP, SP, and BNSF, but BNSF routings were not 

used by FPC f o r reasons explained i n the Highly Confidential 

version of my opening v e r i f i e d statement. 

Our opening statement graph of Stockton shipments demonstrated 

t h a t UP t r a n s i t times, f o r both loaded and empty cars, were 

approximately twice as long through A p r i l 1998 as they had been i n 

l a t e 1996 and early 1997, before the post-merger UP "meltdown" 

began. These conditions d i d not improve i n the summer of 1998. 

FPC car t r a c i n g data shows t h a t average t r a n s i t times from Formosa 

t o Stockton i n June and j u l y 1998 were 30 or more days — the worst 

performance ever by UP. Return shipments of empty cars from 

Stockton t o Formosa showed some improvement i n the summer of 1998 

versus ea r l y 1998, but were s t i l l at levels higher than pre-

meltdown performance. 
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FPC's t r a n s i t time experience t o and from Stockton i s not 

a t y p i c a l of our experience wi t h t r a n s i t times t o other former SP 

destinations. South Fontana, CA, near Los Angeles, i s a UP point 

formerly served by SP, where FPC does a sizeable volume of 

business. I n 1996, t r a n s i t time on loaded cars from Formosa t o 

South Fontana averaged 14 days. I n the f i r s t seven months of 1998, 

UP t r a n s i t times f o r loaded cars t o South Fontana averaged 21 days, 

with July 1998 being the worst month of a l l at 27 days. 

Fowler, AZ i s another former SP point now served by UP. I t i s 

not a point t o which FPC makes shipments every month, but we did 

ship t o Fowler from Point Comfort i n the second h a l f of 1996 and 

our outbound shipments averaged 11.4 days. I n May, June, and July 

1998, our outbound shipments t o Fowler averaged 20 days each. 

These examples t y p i f y the worsening UP service t h a t FPC has been 

receiving since UP attempted t o amalgamate SP points i n t o the UP 

system. 

Mr. Duffy states, i n his September 18 f i l i n g (Duffy V.S. at 

5): "Service t o Southern C a l i f o r n i a has not yet returned t o where 

UP and Formosa would l i k e , but now t h a t the congestion i n t h a t area 

has cleared i n the l a s t 10 days t r a n s i t times should improve 

s i g n i f i c a n t l y . " No hard data was offered by UP t o substantiate 

t h i s claim. I do not believe t h a t Mr. Duffy's optimism i s 

warranted, and I c e r t a i n l y disagree t h a t the appropriate service 

standard i s what UP would " l i k e " . Service should be at pre-merger 

le v e l s t h a t are commercially acceptable, and t h a t i s not where UP 

service i s . 
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Service t o one of FPC's most important market areas — the 

California-Arizona market — has gotten appreciably slower since UP 

acquired SP and took over SP's routings. When UP acquired SP, UP's 

market share of FPC domestic destination t r a f f i c served from Point 

Comfort went from [ ]percent t o [ ] percent, an increase of more 

than [ ] percent, but UP service worsened dramatically, f a l l i n g 

f a r below service provided by SP. Poor UP service t o customers i n 

these markets i s imposing substantial costs on FPC, as described i n 

my opening statement. These costs are manifest i n many ways, 

inc l u d i n g the a l l - i m p o r t a n t but inta n g i b l e customer s a t i s f a c t i o n 

l e v e l which has been dropping since UP's service problems began, 

and our operating costs, which have skyrocketed. 

I t i s only because of UP's market power t h a t the r a i l r o a d has 

f e l t i t could continue t o provide inadequate service while refusing 

t o accept f u l l r e s p o n s i b i l i t y f o r the damage i t has caused FPC. 

Without the reduction i n competition r e s u l t i n g from the UP/SP 

merger, FPC would have been i n a better p o s i t i o n t o deal w i t h 

service problems. We must have a r e l i a l l e , permanent a l t e r n a t i v e 

t o UP service, especially as FPC gears up t o expand shipments from 

the Point Comfort f a c i l i t y t o the substantial extent described i n 

my opening v e r i f i e d statement. 

Gateway Service 

Mr. Duffy devotes much of his FPC-specific testimony t o a 

discussion of UP service on FPC gateway t r a f f i c . He alleges t h a t 

service has improved by 39 t o 51 percent since February/March 1998 
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to four gateways: Chicago, East St. Louis, Memphis, and New 

Orleans (Duffy V.S. at 2); and he discusses both loaded and empty 

moves between Formosa and those gateways (Duffy V.S. at 5-6). 

We have examined the FPC-spscific data furnished to us by UF 

in response to our request for Duffy work papers related to his FPC 

testimony. We were furnished, in fact, three sets of such data, 

a l l denominated as Highly Confidential, so that I cannot disclose 

their contents in the public version of this statement. One has 

"average t r a n s i t " times from Formosa to Chicago, East St. Louis, 

Memphis, and New Orleans for the months of January-August 1998 

(hereinafter "Work Paper 1"). The next set has "average tran s i t " 

times from Formosa to the four Work Paper 1 gateways for just the 

month of August 1998 ("Work Paper 2"). The third set of work 

papers r e f l e c t s t r a n s i t times to the same four gateways plus two 

other gateways; and also to Houston, TX, Fontana, CA, and Stockton, 

CA separately for loaded cars and empty cars on a monthly basis 

from January 1997 through September 1998, inclusive ("Work Paper 

3") . 

A comparison of the three sets of work papers shows differing 

transit time claims by UP to the same gateways during the same 

months; in some instances, there are four different transit times 

to the same gateway for the same month. Set forth below i s a table 

which examines the Duffy work paper t r a n s i t times in days from 

January to August, 1998, which are the only months that Work Paper 

1 and Work Paper 3 have in common. 



1998 

January 
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Daily Transit Times in UP Work Papers 

Chicago 

Work Paper 1 Work Paper 3* Work Paper 2 

t 
February 

March 

A p r i l 

Nay 

June 

July 

August 

Loaded Cars In bold 



1998 

January [ 

February 

March 

A p r i l 

May 

June 

July 

August 

* Loaded Cars In Bold 
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East St. Louis 

Work Paper 1 Work Paper 3* Work Paper 2 



1998 

January 

February 

March 

A p r i l 

May 

June 

July 

August 
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Memphis 

Work Paper 1 Work Paper 3* Work Paper 2 

( 

Loaded Cars In Bold 



1998 

January 

February 

March 

A p r i l 

May 

June 

July 

August 
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New Orleans 

Work Paper 1 Work Paper 3* Work Paper 2 

[ 

Loaded Cars I n Bold 

I t i s d i f f i c u l t , i f not impossible, t o reconcile these 

disparate t r a n s i t times. For instances, t o the Chicago gateway. 

Work Paper 1 shows an average t r a n s i t time (presumably loaded and 

empty combined) of [ ] days i n January 1998, while Work Paper 3 

shows a t r a n s i t time of [ ] days f o r loads and [ ] days f o r 

empties, neither of which correlates t o the [ ] days i n Work Paper 

1. I f the Work Paper 3 numbers f o r loads and empties are averaged 

f o r January 1998, the r e s u l t i s a t r a n s i t time of [ ] days, which 

also bears no r e l a t i o n s h i p t o the [ ] days i n Work Paper 1. 
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The same confounding observations apply t o the majority of the 

monthly e n t r i e s supplied by UP i n those months f o r which Work Paper 

1 and Work Paper 3 have movement data i n common. I f the average of 

the Work Paper 3 loaded and empty t r a n s i t times equaled the Work 

Paper 1 t r a n s i t times, the discrepancies between the three sets of 

figur e s would not be so s i g n i f i c a n t . But the Duffy work papers 

o f f e r no way of r e c o n c i l i n g the three sets of f i g u r e s . And, f o r 

the month of August 1998, the work papers include a f o u r t h t r a n s i t 

time f i g u r e wnich likewise i s i r r e c o n c i l a b l e w i t h any of the other 

three figures supplied f o r t h a t month. 

FPC does not deny t h a t there has been an improvement i n UP 

service t o several gateway points, but Mr. Duffy's testimony does 

not provide a r e l i a b l e measure of t h a t improvement. FPC's own 

records show, f o r example, t h a t , while t r a n s i t times t o the Memphis 

gateway have dropped since February, as Mr. Duffy claims, they 

nevertheless remain 30 percent worse than i n 1996. Transit times 

from Formosa t o Council B l u f f s , IA, another domestic gateway, 

averaged s l i g h t l y over 17 days i n June and July 1998, compared wit h 

9 days i n 1996. Outbound shipments t o Houston averaged 5.0 days i n 

1996 and f o r the f i r s t s i x months of 1997. I n May 1998 they 

averaged 7.0 days; i n June they averaged 7.5 days; and i n July they 

averaged 8.5 days, a trend toward worse, not improving, service. 

This i s an i n d i c a t i o n t h a t UP i s not capable of operating i t s 

e n t i r e system e f f i c i e n t l y so as t o provide t i m e l y and unwasteful 

service throughout. When service over part of the system improves, 

service elsewhere on the system f a i l s . UP's performance indicates 
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that i t has not been able to f i x i t s western service, particularly 

at points formerly served by SP. Those are the single most 

important markets for FPC on the UP system. Prior to the UP/SP 

merger, FPC had western customers that could be reached via either 

UP or SP routing, including our largest California market at 

Stockton, affording some measure of protection against service 

fa i l u r e s on one road or the other. Post-merger, that choice of 

routing i s unavailable, since a l l of the former SP destinations now 

are in UP's hands. 

The poor service UP has provided in i t s expanded markets 

direct l y follows the enhanced market power i t gained in the merger, 

but a remedy readily i s available. Though ignored by UP, FPC 

reiterates that i t i s willing and able to provide improved r a i l 

f a c i l i t i e s for access by UP and BNSF at Formosa. BNSF i s currently 

prevented from serving FPC only by the restrictions placed on 

BNSF's grant of trackage rights, in order to keep FPC (and other 

shippers) captive. Not only would access for BNSF be operationally 

simple, but i t would benefit both FPC and UP by reducing congestion 

on UP's line between Corpus Christi and Houston. 

G:\MCD\HEINLE.RED 



VERIFICATION 

I hereby certify, under penalty of perjury, that I have read the foregoing 

statements and that its contents are true, and that I am authorized to make and 

submit the same. 

^ ^ ^ ^ ^ / / > -
Richard A. Heinle 
Vice President 
Vinyl/Chlor-Alkali 

10/15/98 
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EMKA Z. JONES 

July 31.1998 

VTA HAfjnnEUVERY 

Honoiable Vemon A. WiUiams 
Sccietny 
Surfiue Transportation Bond 
1925 K Street. N.W. 
Room 711 
Wufaingtoa, D.C. 20423 

Re: Finaoce Docket No. 32760 (Sub-No. 26), Union Pacific Coip., 
- Control md Merger - Southem Pacific Rail Com., et al. 

Dear Secretary WiUiams: 

The Buriington Northem and Sanu Fe Railvmy Company hereby submits for filing 
above-oqjtioned proceeding tbe original and twenty -five (25) copies of the Venfied Statonent of 
Ernest L. Hord as its comments on the Comments and Request for Remedial Conditions of 
Fomiosa Plastics Corporation, U.S.A., filed on July 8,1998. Alao enclosed is a 3.S-inch disk 
containing the text of this pleading in WordPerfect 6.1 fomat. 

I wouid appreciate it if you would date-stamp the enclosed extra copy of thia tiling and 
return it to the messenger for our files. 

Sincerely, 

Erika Z. Jones 
Enclosures 

CHtcAoo aenuN COLOONE: HOUSTON LONOON LOSANoeLes N C W Y O R K wASHiNcrroN 

•NOVCNOENT MEXICO CITr COWMSPONOCNT; JAUMOUI. NAVAIMCTE. MAOCR Y ftOUAS 
IMOCPCNOCNT MMMI CCMr-̂ IPONOCNT; L A K P I T ARMENIADCa • UCC 



VERIFIED STATEMENT 
OF 

ERNEST L. HORD 

My name is Ernest L. Hord. I am Vice President Operationa of The Buriington 

Northem and Santa Fe Railway Company ("BNSF") on the UP/SP Linea. My 

business address Is 24125 AkJine Westfield Road. Spring. TX 77373. 

I joined BNSF in October 1996. Prior to that time. I was emptoyed by 

Southem Pacific for 31 yeare and held various positions in the Operattons 

Department, including General Manager and Assistant Vice President-Transportation, 

culminating in My last position as Assistant to Executive Vice Preskjent-Operattons. 

Sinue joining BNSF. I have taken on responsibility fbr the start-up and 

implementation of service on the track and territory to which BNSF gained access 

under the Board's Oecision No. 44 in Finance Docket No. 32760 (served August 12, 

1996). In that capacity, I have become familiar with BNSF's, as well as UP's, 

operations in Texas and the Gulf Coast area. 

The purpose of the Verified Statement is to describe from an operating 

standpoint how BNSF would sewe the Fonnosa Plastics Corporatton, U.S.A. ("FPC^ 

at Formosa. Texas were the Board to grant FPC's request for remedial condittons 

filed on July 8, 1998. and comment upon the efficiency of those operattons. 



Pursuant to trackage rights granted by the Board in the UP/SP merger 

proceeding, BNSF currently operates over UFs line between Algoa and Corpus 

Christi, TX. That line passes through Formosa. TX. to which FPC has built a nine 

mile industrial track from its Point Comfort facility. FPC currentiy provkles switching 

service with Its own engines between the facility and Formosa. 

If the Board were to grant FPC's request. BNSF would be able to pick<up and 

set out FPC traffic at Formosa. TX. without interference with UP operattons on •he 

line or adversely affecting BNSF's present operattons. AH necessary switching 

interchanges between FPC and BNSF would occur at FPC's marshaling yard near the 

Formosa interchange. With FPC's planned cxpanston of that marshaling yard as 

described in the Verified Statement of Ronnie Bounds CV.S. Bounds'), attached to 

FPC's Jjly 8 filing, the new FPC yard facilities would permit a switching interchange 

betweer FPC and BNSF that would not utilize or block the UP main line. BNSF haa 

capacity on its existing train ser ice on the Algoa line to provkie service to FPC. 

In addition, with the building of a second tumout as described in V.S. Bounds, 

trains approaching from the southwest couW head directly onto the FPC siding. The 

head-end engine could, if necessary, be uncoupled and moved to what was the rear 

of the train, and could then pull the train back on to r e main line via the existing 

tumout to the northeast In that manner. BNSF irains would not need to stop on the 

UP main line at all if thoae trains were to provide service to switch FPC. This 

handling, made possible by FPC's planned yard expanston. woukl reduce demands 

on L'P's line and address the need for capacity and infrastmcture in the Gulf C^ast 



UP trains, which approach FPC from both east and west. couU operate in a similar 

manner. 

In sum, if would be operationally feasible and practical fbr BNSF to 

interchange traffic with FPC at Formosa. TX and BNSF would be able to do so in a 

manner that would not cause disruption to train operations on UP's main line or any 

adverse impact on present BNSF operattons on the Algoa line. 



VERmCATION 

THE STATE OF TEXAS ) 

COUNTY OF TARRANT ) 

Ernest L Hord, being duly swom, deposes and says tbat he has read the foregoing statement 

and that the contents thereof are tnoe and correct to the best of his knowledge and beliet 

JULY 7.2001 L. Hord 

Subscribed and swom before mc on this day of ^uiiy,. 1998. 

fi(tlM.kkt^ 
Notary Public 

My Commission expires: 



,;;f^^jtnr.A,rp nP SERViCE 

I hereby certify that on the 31st day of July. 1998. a copy of the foregoing WM 

served, by firet-dass mail, postage prepaid, or by a more expedittous manner of delivery, 

on all Parties of Record in the above-captioned proceeding. 

KawrynKusBKe ^ 

.L 
* * TOTAL PRGE.07 * * 
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October 16, 1998 
.'ubiic RcL' • '! 

Hon. Vernon A. Williams 
Secretary-
Surface Tran.sportation Board 
1925 "K" S t r e t t , N.W. 
Washington, D.C. 20423-0001 

RE: STB Finance Docket No. 32760 (Sub-Nos. 26 and 28), 
Union Pacific Corp.. et a l . -- Control and Merger 
Southern Pacific Corp., et a l . 

[HouBton/Gulf Coast Oversight] 

Notice of Address Change 

Dear 5ecretary Williams: 

Submitted herewith i n the above-captioned proceeding 
are an o r i g i n a l and 25 copies of the v e r i f i e d statement of 
Lorenzo E. Cantu.. President and Chief Operating O f f i c e r of the 
Brownsville & Rio Grande I n t e r n a t i o n a l Railroad ("BRGI"). A copy 
of Mr. Cantu's v e r i f i e d statement i s to be included with The 
Burlington Northern and Santa Fe Railway Company's ("BNSF") 
Rebuttal to the Union P a c i f i c Railroad's Reply, v/hich we 
understand w i l l be f i l e d today w i t h the Board. As a party of 
record i n t h i s proceeding, BRGI has elected to f i l e the enclosed 
v e r i f i e d statement independent of the BNSF f i l i n g out cf an 
abundance of caution. 

Copies of the enclosed v e r i f i e d statement w i l l be 
served upon a l l p a r t i e s of record i u the above-captioned 
proceeding. 

I note that several p a r t i e s i n t h i s proceeding are 
sending f i l i n g s to me at our firm's previous address at 1920 "N" 
Streec. I would request that the Board and a l l other p a r t i e s of 
record review t h e i r service records ':.nd, i f necessary, revise 
them to r e f l e c t our correct address, which i s as follows: 



Hon. Vernon A. Williams 
October 16, 1998 
Page Two 

Robert A. Wimbish 
REA, CROSS & AUCHINCLOSS 
1707 "L" Street, N.W. 
Washington, D.C. 20036 

Counsel f o r the Brownsville & Rio Grande 
In t e r n a t i o n a l Railroad 

Thank you f o r your a t t e n t i o n . Please do not hesitate 
to contact me, i f you have any questions concerning t h i s 
submission. 

Sincerely, 

Robert A. Wimbish 

Counsel f o r Brownsville & Rio Grande 
In t e r n a t i o n a l Railroad 

Enclosure 

cc: A l l parties of record 



B R O W N S V I L L E AND RIO GRANDE 
I N T E R N A T I O N A L RAILROAD 

P.O. Box 3818 
Brownsville, Texas 78523 3818 

Phone: (210) 831-7731 
Fax-UID) 831 2142 

Re: Finance Doclcet No. 32760 (Sub-Nos. 26 and 28) 

My name is Lorenzo 'Larry " E Cantu I am the Hresident & Cliief Operating 
tiie Brownsville & Rio Grande International Railroad ("BRG' ) Tiie BRG is locateo Ht '.he Port 
of Brow nsville, Te.xas and serves as a terminal switching carrier for this area. 

I am filing this Verified Statement in support ofthe Burlington Northern and Santa Fe 
Railway s ("BNSF") request that the Board grant permanent bidirectional overhead trackage 
rights on 'JP's Caldwell-Flatonia-Placedo line ! believe that this request will benefit our railroad 
and our shippers and will result in service improvement, needed operational flexibility and the 
ability to avoid adding unnecessary traffic to the Houston terminal area 

As the Board is already aware, I previously submitted a verified statement in this 
proceeding, in which I stated my support for BNSF's requests for condiiions in the Harlingen-
Brownsville arei (Clearly, the Brownsville area conditions would directly enhance BRG 
operations ) I have since had further discussions with representatives of BNSF. and they have 
persuaded me that I should state my support for othei specific portions of BNSF's recent 
proposals to the STB in this proceeding specifically. (1) BNSF's request for permanent bi
directional overhead trackage rigiits on UP s Caldwell-Flatonia-Placedo line, and (2) BNSF's 
request that it be granted the right, wherever in the Houston/Gulf Coast area UP institutes 
directional operations impacting BNSF's operations over trackage rights lines, and BNSF has 
trackage rights over some, hut not all ofthe directional routes UP establishes, to join in those 
directional flows via additional trackage rights ovc U^, 

1 offer my support to the two enumerated tiNSF proposals (in addition to the Brownsville 
area relief for which I already hav e stated my support), because I recognize that the requested 
conditions could contribute greatly to improved BNSF service to and from the Brownsville area 
Indeed. BNSF s proposed bi-directional rights on L P's Caldwell-Flatonia-Pi?cedo line would 
keep BNSF trains out ofthe Houston area, thus avoiding potential congestion, and shortening 
BNSF s route to Brownsville by approximately 100 miles in each direction Naturally, i support 
any operating proposal that enhances serv ice to and from the Brownsville area 

For all these reasons, the Board should gram BNSF's request to maintain these bi
directional overhead trackage rights on a ior';,-ierm basis This would benefit our railroad and our 
shippers and will result in service improv einents for both the UP and BNSF to provide greater 
operational flexibility and reduce congestion ir. the Houston terminal area 



X'criritd staiement 
1 i>rcnz<> "I.am" F f'anlu 
Page 1 wo 

I certify under penalty of - -jury that the foregoing is true and correct Executed this 15* 
day of October, 1998 

MAYRA H LEAL 
Notary Public, State of Texai 

My Commiition Expires 

Janua-y '9, 2002 

Lorenzo "Larry" Cantu 





iSRr'GREATER HOUSTON PARTNERSHIP 
Chamber ot Commerce • Economic Development • World Trade 

COPY 
October 15, 1998 

The Honorable Vemon Williams 
Case Control Unit 

Attn: STB Finance Docket No. 32760 (Sub-Nos. 26-32) 
Surface Transportation Board 
1925 K. Street, N.W. 
Washington. DC 20423-0001 

RE: 

STB Finance Docket Nb. 32760 (Sub-Nos. 26-32) 
Union Pacific Corporation, et. al. 

— Control and Merger ~ 
Southern Pacific Rail Corporation, ct. al. 

HOUSTON/GULF COAST OVERSIGHT 

;vo'^^' 

1̂ 1 ^3.^ 
Dear Secretary Williams: 

Enclosed is the statement of the Greater Houston Partnership presenting iis rebuttal 
comments relating to statements by the Union Pacific Railroad dated September 18, 1998 
opposing all condition applications filed in this proceeding requesting additional 
conditions to the merger of the Union Pacific and Southem Pacific. 

An original and 25 copies are enclosed, together with a 3.5 inch computer di.sk containing 
a copy of the statement in WordPerfect format. 

Respectfully submitted. 

H. Hord 
3625 

F.H -ro 

OCT iG 1998 
Part of 

Put'.e n.,cord 

1200 Smith, Suite 700 • Houston. Tews 77002-4309 • 713-844 3600 • Fax 713-844-0200 • http://www.tiouston.org 



4j& GREATER HOUSTON PARTNERSHIP 
^ y Ctiamber of Commerce • Economic Development • World Trade 

October 15, 1998 

Tie Honorable Vemon Williams 
'_ase Control Unit 

Attn. STB Finance Docket No. 32760 (Sub-Nos. 26-32) 
Sui face Tnnsportation Board 
1025 K. Street, N.W. 
Washington, DC 20423-0001 

RF: 

STB Finance Docket No. 32760 (Sub-Nos. 26-32) 
Union Pacific Corporation, et. al. 

~ Control and Merger ~ 
Southern Pacific Rail Corporation, et. al. 

HOUSTON/GULF COAST OVERSIGHT 

Dear Secretary Williams: 

Enclosed is the statement ofthe Greater Houston Partnership presenting its rebuttal 
comments relating to statements by the Union Pacific Raiiroad dated September 18, 1998 
opposing all condition applications filed in this proceeding requesting additional 
conditions to the merger ofthe Union Pacific and Southem Pacific. 

An original and 25 copies are enclosed, to;?ether with a 3.5 inch computer disk containing 
a copy ofthe statement in WordPerfect forinat. 

Respectfully submitted. 

H. Hord 
713^44-3625 

1200 Smith. Suite 700 • Houston. Texas 77002-4309 • 713-644-3600 • Fax 713-844-0200 • http;//www.houston.org 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 32760 (Sub-Nos. 26-32) 
• 'nion Pacific Corporation, et. al. 

- Control and Merger — 
Southern Pacific Rail Corporation, et. al. 

HOUSTON/GULF COAST OVERSIGHT 

REBUTTAL COMMENTS OF 
THE GREATER HOUSTON PARTNERSHIP 

ON 
COMMENTS OF UNION PACIFIC RAILROAD 

This s ement presents the comments of the Greater Houston Partnership (GHP) regarding 

statements by the Union Pacific Railroad dated Septe mber 18, 1998 opposing all condition 

applications filed in this proceeding requesting additional conditions to the merger ofthe Union 

Pacific and Southem Pacific. Because the GHP recommendations were among those accepted for 

consideration by the Surface Transportation Board (STB), the GHP is filing these rebuttal 

comments. 

The Greater Houston Partnership 

The Greater Houston Partnership is Houston's principal business organization and is 

dedicated to building prosperity in the Houston region. The Pannerphip has 2,400 members from 

virtually every industry sector throughout the eight-county Houston region. The Partnership's 

Board of Directors is composed of 112 corporate CEO's of organizations in the Houston region. 



Partnership members employ almost 600.000 people, which is one out of every three employees in 

the region. 

GHP Maintains Position 

The GHP maintains the view stated in our July 8, 1998 filing that we "must seek incremental 

changes in rail service to help c-̂ cure a competitive Port and industrial sector." With this filing we 

reconfirm our principles and recommendations contained in that filing. 

We believe rail service and rail competition for shippers served by one railroad in a community 

served by three or more carriers '.s superior to service and competition afforded a captive shipper in 

a community served by only two railroads where one of those railroads has an 80% market share. 

We note the apparent similarities in Houston's request for additional rail competition and issues in 

Conrail merger in the New York-New Jersey vea. In this case, the STB applied lessons learned in 

the Houston-Gulf Coast merger of UP-SP by assuring shippers of conpetifion from two rail carriers 

where before the merger, only one carrier existed. We believe the STB should revisit the Houston 

decision via this case to seek equitable means of injecting what is missing in tne original merger 

formula, greater competition for shippers served by a single carrier. If the Union Pacific tmly 

believes, as it states in UP-1 on page 155. that competition in this market would be so devastafing 

that they would rather consider the "least drastic means" by divesting itself of the entire franchise, 

it reveals the extent of the dilemma we face in Houston in seeking addifional competifion and 

improved stn îce. 

The GHP restates the following recommendations: 

1) The STB should provide a mechanism for all railroads serving Houston to buy trackage rights 

and access rights at an equitable price to the following areas to provide greater competition for 

Houston area shippers: 



a) The trackage currently owned by the Port of Houston and operated by the Port Terminal 

Railroad Association (PRTA); 

b) The trackage historically owned by the Houston Belt and Terminal RR prior to it 

dissolution; and 

c) Additional trackage as determined by the goveming body of the neutral switch and shippers 

as allowed by financial considerations. 

2) Operation of a neutral dispatching, switching, and car movement system should be undertaken 

by a single third party. The operc ,:)r should be the reconstituted PTRA as described below 

serving as the goveming authority over the trackage accumulated as recommended above. 

3) The Union Pacific should be encouraged to reach an agreement with other long haul carriers to 

arrange the sale or lease of abandoned trackage and undemtilized rights of way and switching 

yards which might allow shippers and the Port of Houston additional rail system 

competitiveness, capacity, flexibility and geographic access. The STB should mediate the 

negotiations of the parties involved. 

4) The STB should order the reconstituted PTRA to develop a regional master plan of added 

facilities and operations needed to provide system capacity in e\cess of demand for the 

foreseeable future. 

5) The Port of Houston, owner of the PTRA, and all long haul railroads serving Houston should be 

full and equal voting members of the PTRA Board. 

6) The STP should provide a mechanism for the railroad [which had] temporary rights to buy 

permanent rights at an equitable price from the owning railroad if an investigati-̂ n indicates 

actual or expected improvement in performance and competitiveness in the Houston-Gulf Coast 

freight rail system. 



These recommendations are contained in the GHP Board of Directors' resolution on 

CompetUion in Houston Freight RaU Service. The GHP Board's resolution emphasizes that 

Houston's rail system performance must be "in the top tier of United States cities," which means 

that service and rates must be truly competitive in order for Houston's port and its local industries 

to compete effectively in domestic and intemational markets. The GHP Board stated a preference 

that the private sector rectify noncompetitive situations through equitable compensation, but it 

realizes that federal .statutes and regulations constitute a fundamental roadblock in some cases and 

should be modified. 

•4-



CERTIFICATE OF SERVICE 

I , Roger H. Hord, certify that, on this 15* day of October, 1998, caused a copy of the 

attached document to be served by first-class main, postage prepaid, on all parties of 

record in Finance Docket No. 32760 (Sub-No. 26-32). 

4 i h - j ^ — 
)ger HJ Hord 

713 844̂ 6̂25 



SERVICE LIST 

Richard A Allen 
Zuckert Scout Rasenberger 
888 17th Street N. W. Ste 600 
Washington, DC 20006-3939 

George A Aspatore 
Norfolk Southem Corp 
Three Commemercial Place 
Norfolk, VA 23510 

Donald G. Avery 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC 20036-3003 

Martin W. Bercovici 
Keller & Heckman 
1001 G ST NW Suite 500 West 
Washington, DC 20001 

Abby E. Caplan 
1800 Massachusetts Ave. NW Suite 500 
Washington, DC 20036-1883 

Ross B. Capon 
National Assoication of Rsilroad 
Passengers 
900 2nd ST NE Suite 308 
Washington, DC 20002 

Paul D. Coleman 
Hoppel Mayer & Coleman 
1000 Connecficut Ave. NW Suite 400 
Washington, DC 20036 

Sean T. Connaughton 
Eckert Seamans & Mellott LLC 
1250 24th Street NW 7th Floor 
Washington, DC 20037 



Kenneth B. Cotton 
3203 Areba 
Houston, TX 77091 

Nicholas J. DiMichael 
Donelan Cleary Wood & Maser PC 
1100 New York Ave N. W. Ste 750 
Washington, DC 20005-3934 

Richard D. Edelman 
O'Donnell Schwartz & Anderson PC 
1900 L. Street NW Suite 707 
Washington, DC 20036 

Daniel R. Elliott III 
United Transportation Union 
14600 Detroit Ave 
Cleveland, OH 44107 

Brian P. Felker 
P.O.Box 2463 
Houston TX 77252-2463 

Lindil Fowler, Jr. 
Railroad Commission of Texas 
P.O.Box 12967 
Austin, TX 78711-2967 

Robert K. Glynn 
Hoisington Chamber of Commerce 
123 North Main Street 
Hoisington, KS 67544-2594 

Andrew P. Goldstein 
McCarthy Sweeney Harkaway, PC 
1750 Pennsylvania Ave NW. STE 
1105 
Washington, DC 20006 



Donald F. Griffin 

* • 

David L. Hall 
Brotherhood of Maintenance Way Commonwealth Consulting 
Employees Associates 
10 G. Street NE Ste 460 13103 FM 1960 West Suite 204 
Washington, DC 20002 Houston, TX 77065-4069 

Roger H. Hord Erika Z. Jones 
Greater Houston Partnership Mayer Brown & Piatt 
1200 Smith, Suite 700 2000 PA Av NW 
Houston, TX 77002 Washington, DC 20006-1882 

Richard Kerth Albert B. Krachman 
Champion Intemational Corp Bracewell & Patterson LLP 
101 Knightsbridge Drive 2000 K St NW Ste 500 
Hamilton, OH 45020-0001 Washington, DC 20006-1872 

John H. Leseur Gordon P. MacDougall 
Slover & Loftus 1025 Connecficut Ave. NW Suite 
1224 17th Street NW 410 
Washington, DC 20036-3081 Washington, DC 20036 



Douglas Maxwell 
CSX Transportation J-150 
500 Water Streei 
Jacksonville, FL 32202 

Df.vid L Meyer 
Covington & Burling 
1201 Pennsylvania Av. NW 
Washington, DC 20044-7566 

Christopher A. Mills 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC 20036 

Jeffrey O. Moreno 
Donelan Cleary Wood Master 
1100 New York Ave. NW, Suite 
750 
Washington, DC 20005-3934 

William A. Mullins 
Troutman Sanders LLP 
1300 I Street NEW Suite 500 East 
Washington, DC 20005 3314 

David M. Perkins 
Angelina & Neches River Railroad 
Company 
P.O.Box 1328 2225 Spencer Street 
Lufkin, TX 79502 

Joseph J. Plaistow 
Snavely. King Majoros O'Connor &. Lee, 
Inc. 
1220 L. Street NW Ste 410 
Washington, DC 20005 

J. W. Reinacher 
15 Riverside Ave 
Wesport,CT 06880 



Arvid E. Roach, II 
Coveington & Burling 
P.O.Box 7566 
Washington, DC 20044-7566 

Thomas E. Schick 
1300 Wilson Boulevard 
Arlington, VA 22209 

Richard J. Schiefelbein 
Woodharbor Associates 
P.O.Box 137311 
Fort Worth, TX 76179 

Thomas A. Schmitz 
Fieldston Co Inc. 
1800 Massachusetts Ave. NW Ste 
500 
Washington, DC 2^036 

Richard G. Slattery 
Amtrak 
60 Massachusetts Ave. NE 
Washington, DC 20002 

William L. Slover 
Slover & Loftus 
1224 Seventeenth Street NW 
Washington, DC 20036-3003 

Paul Smuel Smith 
US Department of Transportation 
400 Seventh Street SW, room 4102 C-30 
Washington, DC 20590 

William W. Whitehurst Jr. 
WW Whitehurst & Associates, Inc. 
12421 Happy Hollow Road 
Cockeysville, MD 21030 



Robert A. Wimbish ESQ 
Rea Cross & Auchincloss 
1707 L. Street NW Suite 570 
Washington, DC 20036 

James V. Woodrick 
1402 Nueces Street 
Austin, TX 78701-1586 

Frederic Wood 
Donelan Cleary Wood & Maser PC 
1100 New York Ave. NW Suite 750 
Washington, DC 20005-3934 
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BEFORE THE 
SURFACE TRANSPORTATION HOARD 

FINANCE DOCKET NO 32760 (Sub-No. 
FINANCE DOCKET NO. 32760 (Sub-No, 
FINANCE DOCKET NO. 32760 (Sub-No, 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT 

REBUTTAL COMMENTS OF THE PORT OF CORPUS CHRISTI AUTHORITY 

Pursuant to Surface Transportation Board Decision No. 6 
dated August 7, 1998 i n the above-referenced proceeding, the Port 
of Corpus C h r i s t i A u t hority (the "Port") r e s p e c t f u l l y f i l e s these 
r e b u t t a l comments i n p a r t i a l support of one of the a d d i t i o r i a l 
remedial conditions contained i n the consensus plan sulrmitted 
July 8, 1998 by the Chemical Manufacturers Association, the 
Railroad Comm.ission of Texas, the Texas Mexican Railway Company 
("Tex Mex"), the Society of the Plastics Industry, Inc., the 
Texas Chemical Council, and the Kansas City Southern Railway 
Company fthe "Consensus P a r t i e s " ) , and i n f u l l support of one of 
the a d d i t i o n a l remedial conditions submitted July 8, ]99B to the 
STB by The Burlington Northern and Santa Fe Railway Company 
("BNS7"). Although the Port generally i s very pleased with the 
benefits generated by t h UP/SP merger as conditioned by the STB 
i n i t s August 6, 1996 deciaion, c e r t a i n trackage r i g h t s requested 
by the Consensus Parties and BNSF have the p o t e n t i a l t o provide 
even greater e f f i c i e n c i e s , and should be granted, as discussed 
below, by the STB. 



CVEk.a.LL THE PORT AND TT.q SHTPPFRR HAVK RFNF.FTTTF.n FROM THE UP/.qp 
MERGEH AS APPROVED RY THF .c;Tp 

The Fort continues strongly to support the UP merger with 
the SP and the i n i t i a l cr.nditions that the STB imposed on the 
approval ô : the m.erger. The STB action has enabled the Port and 
i t s shipper customers to (a) continue t o have the dependable 
services of the UP, (b) replace the e r r a t i c service of the 
f i n a n c i a l l y strapped SP w i t h the very competitive service of a 
strong and viable Class I r a i l r o a d , the BNSF, and (c) maintain 
the v i a b i l i t y of services by a t h i r d smaller regional r a i l r o a d , 
the Texas Mexican Railway Company. 

Now two years a f t e r the STB decision, the Port continues to 
experience growing d i r e c t b e nefits from the UP/SP merger. For 
example, the corrJDined UP/S? system plus entry cf BNSF i s 
providing the Port w i t h access t o new markets not previously 
available i n the form of increased export g r a i n business moving 
vi a both the UP and BNSF. Other new import/export business 
opportunities also are i n various stages of development. 

This i s not to say that the Port was unaffected by the w e l l -
p u b l i c i z e d service and congestion s i t u a t i o n . However, current 
service i s f l u i d w i t h no s i g n i f i c a n t delays or service 
i n t e r r u p t i o n s and as long as the r a i l r o a d s continue to focus on 
providing levels of competitive service which aie responsive to 
customers' requirements, and p a r t i c i p a t e i n forums w i t h the 
shippers such as established i n Review of Rail Access and 
Competition Issues, STB Ex Parte No. 575, the Port and i t s 
shipper customers w i l l continue to obtain increased benefits from 
the merger. 

TEX MEX SHOULD BE ALLOWED TO PURCHASE THF VICTOR T A/ROSENRFRG T.TMR 
ON TERMS COMMERCIALLY ACCEPTABLE TO BOTH UP AND TFX MFX 

The Consensus Parties request that the STB 

Require UP/SP t o s e l l t o Tex Mex i t s l i n e between 
Milepost 0.0 at Rosenberg and Milepost 87.8 at 
V i c t o r i a , TX. Tex Mex would re ._nnstruct t h i s l i n e 
and, when completed, grant UP/SP and BNSF trackage 
r i g h t s between Rosenberg and V i c t o r i a tc f a c i l i t a t e 
UP's d i r e c t i o n a l t r a f f i c on the Brownsville 



Subdivision. Grant Tex Mex re l a t e d trackage r i g h t s 
over the two miles on the south end of t h i s l i n e 
between Milepost 87.8 and the point of connection at 
UP/SP's Port LaVaca branch at V i c t o r i a . 

63 F.R. 42482, 42484 (August 7, 1998). 

In response, the UP, i n i t s September "8, 1998 Opposition to 
Condition Applications at Vol 1, pag 213-214, states that 

UP has agreed to s e l l the Wharton Branch [between 
Rosenberg and V i c t o r i a , Texas] to Tex Mex, and the 
p a r t i e s have reached agreement m p r i n c i p l e on an 
a r b i t r a t i o n process to determine the sale p r i c e . 

As amended by and conditioned on UP's requirement that the 
sale be on a commercially reasonable basis, and the other 
l i m i t a t i o n s contained i n the UP September 18"'' statement, the 
Port supports the request of the Consensus Parties that Tex Mex 
be allowed to purchase, restore and operate the former SP 
Victoria/Rosenberg Line, with the UP and BNSF offered access to 
the Line on reasonable terms and conditions. Currently the 
parti e s are t r y i n g to operate 1990's r a i l r o a d s i n the region w i t h 
a 1950's i n f r a s t r u c t u r e . The sale of the Victoria/Rosenberg Line 
to Tex Mex and subsequent reconstruction w i l l go a iong way 
toward r e s t o r i n g and modernizing the i n f r a s t r u c t u r e and provide 
the a d d i t i o n a l capacity needed f o r future shippers through the 
Port. For example, there are r i c e suppliers and r i c e elevators 
locate^, i n the region which could benefit from the reconstruction 
of the Line. 

The Port expects that the STB, i n keeping w i t h i t s p o l i c y to 
r e f r a i n from imposing conditions greater than necessary to 
ameliorate the r e s u l t s of the merger, w i l l defer imposing any 
immediate r e s o l u t i o n of the UP/Tex Mex disputes but instead w i l l 
impose a condition approving of the sale of the Line to Tex Mex, 
and providing the p a r t i e s with a s u f f i c i e n t amount of time to 
resolve commercially the remaining issues. The Port f u r t i i e r 
would expect that the Tex Mex, should i t receive the trackage; 
r i g h t s requested, w i l l be required by the STB t j be responsive to 
shipper needs, including quoting reasonable rates, and w i l l 
cooperate wi t h the Port i n developing business o p p o r t u n i t i e s . 



Except fcr this one condition, the Port takes no position on 
the other trackage rights and market access so.ght by the 
Consensus Parties on behalf of the Tex Mer. 

BNSF'S REQUEST FQR PERMANENT RTGHT.q ON THR 
CALDWELL/FLATONIA/PLACEDO ROTTTF .qHOTTLD RE GRANTED 

BNSF has requested a condition thac would allow i t permanent 
b i d i r e c t i o n a l overhead trackage r i g h t s on UP's 
Caldwell/Flatonia/Placedo route t o avoid congested UP l i n e s 
betweeii Algoa and Corpus C h r i s t i , TX. See, 63 F.R. at 42484. 
The UP opposes t h i s request, s t a t i n g that UP w i l l maintain BNSF's 
temporary trackage r i g h t s as long as UP employs d i r e c t i o n a l 
running ou the Line, but when the UP discontinues d i r e c t i o n a l 
running, i t wants t o end BNSF's r i g h t s on t h i s route as BNSF 
again w i l l have the a b i l i t y t o u t i l i z e the Houston-Placedo route. 

Despite the UP opposition, the Port supports the BNSF 
request as i t i s the only way to assure that once d i r e c t i o n a l 
running ends, that BNSF w i l l not have to t r a n s i t through Houston 
to and from Corpus C h r i s t i , and r i s k enveloping Corpus C h r i s t i 
t r a f f i c i n possible Houston congestion. The temporary r i g h t s 
provided to BNSF have shown that BNSF i s a competitive 
a l t e r n a t i v e t o the UP, and co deny BNSF the permanent r i g h t to 
t h i s trackage i s t o r i s k the competitive d i s c i p l i n e that BNSF 
brings to the Corpus C h r i s t i market, and to deprive shippers of 
the c e r t a i n t y of a compet..tive a l t e r n a t i v e which shippers need to 
plan t h e i r long-range t r a n s p o r t a t i o n requirements. There are 
substantial p u b l i c benefits to BNSF maintaining -ig h t s to t h i s 
trackage, and BNSF should be afforded these r i g h t s on a permanent 
basis, subject only to agreement on reasonable commercial terms 
acceptable t o the UP. 

The Port takes no p o s i t i o n on any of the other BNSF requests 
fo r conditions. 

The Port of Corpus C h r i s t i appreciates the opportunity t o 
f i l e these comments. For the reasons stated above, the condition 



requested by the Consensus P r t i e s as t o the Victoria/Rosenberg 
Line, as modified by the UP comments, -"d the BNSF request f o r 
permanent r i g h t s on the Caldwell/Flatonxa/Placedo route, should 
be granted. 

Respectfully submitted, 

-4') r "̂ ̂  't < , 
Paul D. Coleman 
Hoppel, Mayer & Coleman 
1000 Connect i c u t Avenue, N.W. 
Washington, D.C. 2003P 
(202) 296-5460 

Attorneys f o r : 
The Port of Corpus C h r i s t i 
A u t h o r i t y 

October 16, 1998 



CERTIFICATE OF SERVICE 

I , Paul Coleman, hereby c e r t i f y that a true copy of the Rebuttal 

Comments of uhe Port of Corpus C h r i s t i A u t h o r i t y was served on 

t h i s 16'''' day of October, 1998, by hand d e l i v e r y upon the 

Honorable Vernon Williams and by f i r s t class mail, postage paid 

upon a l l other p a r t i e s of record. 

Paul D. Coleman 
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A R V I D E R C A C H n 
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October 14, 1998 

BY HAND 

Hon. Ve rnon A. W i l l i ams 
Se c r e t a r y 
Surface T r a n s p o r t a t i o n Board 
Room 711 
1925 K S t r e e t , N.W. 
Washington, D.C. 20423-0001 

L C C O W r t C L O M O U S C 

C U N 2 0 N S T R E E T 

L O N D O N W"V S A S 

E N G L A N D 

l O N t * * - l 7 1 4 » 5 H 6 S B 

I H I L C 44-171 4 0 S - 3 <OI 

B H U S S * - S O F F I C E 
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Ot<lc« 

OCT 15 1998 
Partof 

public B«cord 

Re: Finance Docket No. 32760 (Sub-No. 26), 
and Related Sub-Dockets 

Dear S e c r e t a r y W i l l i a m s : 

Please note the f o l l o w i n g e r r a t a i n UP/SP-356, i n 
the l a s t l i n e on p. 2, change "210" t o "270." 

Also, we are e n c l o s i n g a v e r i f i c a t i o n t o che Handley 
statement i n UP/SP-358. This v e r i . Z i c a t i o n was i n a d v e r t e n t l y 
o m i t t e d i n cur September 18 submission. 

J^' 
S i n c e r e l y , 

I 

A r v i d E. Roach I I 

A t t o r n e y f o r Union P a c i f i c 
C o r poration, Union P a c i f i c 
R a i l r o a d Company and Southern 
P a c i f i c R a i l C o r p o r a t i o n 

cc A l l P a r t i e s c f Record 



STATE OF TEXAS ) 
) ss. 

COUNTY OF HARRIS ) 

VERIFICATION 

I. Howard (Eddy) Handley, Jr., being duly swom, state that I have read the foregoing 
statement, that 1 know its contents and that those contents are true as stated. 

Howard (Eddy) Handley, Jr. 

Subscribed and sw om to betbre nie this 
day of October, 1998 

Notary Public 

SUSAN F, LORENCE 1 NCTAHV ' , uL.L ; TATE OF TEXAS ^ 
MrCjM>,"S,SIONEXPIBFS Q 

OCT 27,1999 S 
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September 21, 1998 SfP 28 im 
MAlt 

M*N*GfM£,VT 
N ' ^ SIB 

Office of the Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 32760 (Sub-No.26) 
Surface Transportation Board 
1925 K Street̂  N.W. 
Washington, DC 20423-0001 

Commonwealth, 
consulting 
/\ssomtcs 

Re: STB Finance Docket No. 32750 rSub-No. 26) 
Union Pacific Corp., et al. - Control & Merger - SouThem Pacific Corp., et al. 

(Sub-No. 26) Houston/Gulf Coast Oversight Proceeding 

(Sub-No. 28) Burlington Northem and Santa Fe Riilway Company-
Terminal Trackage Rights—Texas Mexican Railway Company 

(Sub-No. 29) Burlington Northem and Santa Fe Railway Company— — ' 
Application for Additional Reni dial Conditions Regarding Houston/Gulf Coast Area 

(Sub-No. 30) Texas Mexican Railway Company, et al.— ~ I ^ / ^ Y 
Request For Adoption of Consensus Plan 

Dear Secretary Williams: 

Pursuant to Board decision dated, September lO, 1998 in tAhis proceeding, Shell Oil 
Company and Shell Chemical Company hereby give notice that they have served all 
parties of record with copies of previously filed pleadings. 

Respectfully submitted. 

INTEREO 
Otflc« of the Secrotary 

SEP 2 8 1998 
Part of 

î ubllc Racord 

David L. Hall 

13103 FM 1960 W(Jt • SulU 204 • HDUSlm, TeXas 77065-4069 • T."! 'Ml) 970-6700 • F<U (Ml) 970-6800 



July 7, 1998 

commonwedtlfi 
consulting 
Associates 

Offire ofthe Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 32760 (Sub-No.26) 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Re: STB Finance Docket No. 32760 (Sub-No 26) 
Union Pacific Corp., et al. - Control & Merger - Southem Padfic Corp., et al. 

Houston/Gulf Coast Oversight Proceeding 

Dear Secretary Williams: 

Enclosed for filing in the above-referenced docket arc an original and twenty-five copies 
of the Request for New Remedial Conditions of Shell Oil Company and Shell Chemical 
Company. Also enclosed is a 3.S inch diskette, containing the piequest in a format vMch 
may be converted to Word Perfect 7.0. 

Respectfull̂ >;l8mitted, 

Da îd L. Hall 

I3I03 FM 1960 Wot SKttf 204 mUK, Tflto 77065-4069 • T<1 (Ml) 970*700 • Fti (Ml) 97(h6aOO 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

WASHINGTON, D. C. ^. v,./. 
fKii:,i. 

Finance Docket No. 32760 (Sub-No. 26) 

Union Pacific Corp., et al. - Control & Merger - Southem Pacific Corp., et al. 
Houston/Gulf Coast Oversight Proceeding 

RF.QUEST FOR NEW REMEDIAL CONDITIONS 

OF 

SHELL OIL COMPANY 

AND 

SHELL CHEMICAL COMPANY 

Brian P. Felker 
Manager of Products Traffic 
Shell Chemical Company 
One Shell Plaza 
Post Office Box 2463 

Due Date: July 8,1998 Houston, Texas 77252 



BEFORE THE 

SURFACE TPJS.NSP0RTAT10N BOARD 

WASHINGTON, D. C. 

FINANCE DOCKET NO. 32760 (SUB-NO. 26) 

UNION PACIFIC CORP., et al. ~ CONTROL & MERGER -
SOUTHERN PACIFIC RAIL CORP., et al. 

HOUSTON/GULF COAST OVERSIGHT PROCEEDING 

SHELL OIL COMPANY 
AND 

SHELL CHEMICAL COMPANY 

REQUEST FOR NEW REMEDIAL CONDITIONS 

Shell Oil Company and/or Shell Chemical Company "for itself and as agent for 

Shell Oil Company" (hereinafter jointly referred to as "Shell"), in response to the 

opportunity afforded by the Surface Transportation Board (Board or STB) by its Decision 

served May 19, 1998 in Finance Docket No. 32760 (Sub-No. 26), Union Pacific Corp.. et 

al. - Control & Merger - Southem Pacific Rail Corp.. et al.. Houston/Gulf Coast 

Oversight Proceeding, hereby file a joint request for new remedial conditions. Both 

companies are corporations, the address of which is One Shell Plaza, Post Office Box 

2463, Houston, Texas 77252. 



SHELL INTEREST 

Shell owns and operates a petrochemical plant at Deer Par,k, Texas which generates 

approximately 12,500 annual rail carloads, inbound and outbound. In addition. Shell ships 

to and receives fi-om other Houston/Gulf Coast region facili ies ̂ p̂roximately 8,000 annual 

rail carloads. Because of the global nature of our business, Shell operations worldwide have 

been significantly impacted by ilie UP service meltdown in the westem United States and 

particularly in the Houston/Gulf Coast region. The inability of the UP to provide timely 

and efficient rail service has delayed deliveries to customers. Shell plants have also 

experienced delays in the inbound shipment of raw materials. This has resulted in dismpted 

production processes and, in one case, a Shell plant shutdown. 

It is our belief that these degraded ser\'ice levels are a direct consequence of the 

diminution of rai! competition in the Houston/Gulf Coast region. It is in Shell's interest, 

and indeed in the interest of the U.S. economy, to restore rail competition to this vitally 

important industrial region. By instituting this proceeding the Board has positioned itself to 

implement policies which will facilitate the restoration of Houstoa'Gulf Co:--:t region rail 

competition. 

RECOMMENDATIONS FOR NEW REMEDIAL CONDITIONS 

It is important to preface our recommendations by stating that Shell does not 

condtne the taking of property nor support the forced sale of assets. Shell does advocate 

fi-ee, open, and unfettered competition. These recommendations offer the opporranity to 

reconcile these two important principles. 



Shell recommends adoption and implementation, with modifications as noted 

below, of the Consensus Plan proposed by representatives of the Chemical Manufacturers 

Association (CMA), Societ>' of Plastics Industries (SPI), Texas Chemical Council (TCC), 

Texas Raiboad Commission (TRC), Texas Mexican Railway Coripany (Tex Mex), and the 

Kansas City Southem Railway Company (KCS). The STB should: 

• Permanently adopt the following provisions of Emergency Service Order No. 

1518 dated October 31, 1997, as extended by Supplement 1 issued December 4, 

1997 and Suoplement 2 issued February 25, 1998, collectively referred to as 

ESO 1518 herein; 

0 Issue permanent authority to the Tex Mex to receive and transport any 

traffic to or from shipî ers served by The Port Terminal Railway 

Company (PTRA) or 'he former Houston Belt & Terminal Railway 

Company (HBT), as granted temporarily under ESO 1518. This would 

remove the requirement imposed in Decision No. 44 of the UP/SP 

merger which denied Tex Mex access to such traffic unless it had prior 

or subsequent movement on die fex Mex between Corpus Christi and 

Laredo. 

0 Establish permanent Tex Mex trackage rights over the UP baleen 

Placedo and Algoa, Texas and over die BNSF between Algoa and 

TN&O Junction with a trackage rights fee equivalent to that established 

for BNSF over UP track in UP/SP Merger Decision No. 44. 



• Restore neutral switching lost in Houston with the dissolution of HBT by UP 

and BNSF and open the Houston/Gulf Coast region to competition. With PTRA 

as the neutral switch carrier, the neutral switching area should include; 

0 All industries and trackage served by the former HBT. 

0 All industries and trackage served by the PTRA. 

0 All shippers located on the former SP Galveston Subdivision between 

Harrisburg Junv̂ on and Galveston. 

0 Galveston over both the UP and former SP routes between Houston and 

Galveston, and including all industties located along tiiese lines. 

• Grant PTRA access to the former SP and UP yards at Strang and Galveston to 

facilitate service to local industries, as well as the switching and classification of 

rail C .-JS for those railroads which interchange with PTRA. 

• Require neutral dispatching, located, managed and administered by the PTRA 

within the neutral switching area. 

• Grant all railroads serving Houston terminal trackage rights over all tracks 

within the neuU-al switching area to enable PTRA to route trains in the most 

eflficient manner. 

• Require UP and BNSF to re.slore the Port of Houston Authority as a flill voting 

member of tiie PTRA Board and add die Tex Mex to die PTRA Board. 

• Facilitate the sa by UP to Tex Mex of the former SP line between Milepost 

0.0 at Rosenberg and Milepost 87.8 at Vicfria, Texas. While the Consensu"? 

Plan advocates requiring UP to sell this track. Shell vr wid prefer tiie parties 



agree to the transfer of this asset at a mutually acceptable price. If no such 

agreement can be reached the matter should be submitted to arbitration. 

• Require reconstmction of the Rosenberg to Victoria line by Tex Mex and grant 

UP and BNSF ti-ackage righu over that line when completed. 

• Grant Tex Mex trackage rights over the 'JP line between Milepost 87.8 and the 

UP Port Lavaca Branch at Victoria with a d^kage rights fee equivalent to that 

established for BNSF over UP track in UP/SP Mer{;er Decision No. 44. 

• Require Tex Mex to relinquish current trackage rignts on the UP Glidden 

Subdivision beUveen Tower 17, Rosenberg and Flatonia upon commencement 

of Tex Mex operations over the Rosenburg-Victoria line as set forth above. 

• Facilitate the sale by UP to Tex Mex of Booth Yard in Housion. While the 

Consensus Plan advocates requiring UP to sell this Yard, Sheli would prefer the 

parties agree to the transfer of this asset at a mutually acceptable price, under 

mutually acceptable conditions. If no such agreement can be reached the matter 

should be submitted to arbitration. 

• Facilitate Tex Mex/KCS constmction of a new rail line along the n̂ ht nf way 

adjacent to the UP Lafayette Subdivision between Dawes and Langham Road in 

Leaumont and the subsequent exchange of this line for the UP Beaumont 

Subdivision between Settegast Junction, Houston and Langham Road, 

Beaumont, with BNSF and UP trackage rights over Settegast Junction to 

Langham Road and Tex Mex trackage rights between Dawes and Langham 

Road. While die Consensus Plan advocates requiring UP to participate i.i this 



t-ansaction. Shell would prefer the parties agree to the transaction under 

mutually acceptable conditions. If no such agreement can be reached the matter 

should be submitted to arbitration. 

CONCLUSIONS 

We arc fifteen months into what is arguably the n̂ ost financially devastating 

railroad service emergency in U.S. history. We believe that this is due in large part to 

inadequate consideration of the impact of the recent spate of railroad consolidations on 

competition. It is obvious that significant changes are required to the conditions under 

which V? was granted the right to purchase and control SP et al. 

The Board is charged with ensuring a safe and efTicient rail system (49 USC 

10101(3)). The rail system in the west, and particularly in the Houston/Gulf Coast region 

has been neither safe nor efficient. This is due in l.irge part to the reduction in competition 

as a westem duopoly was granted through recent merger proceedings. 

Absent exiemal (competitive) pressure, railroads have developed an internal focus 

as they stmggle to pay the premiums for the protection from competition which they have 

piu-chased tiirough their mergers. Industries protected from competition become weak 

industries. 

The STB mandate can best be fulfilled and die railr oad industry strengthened 

through vigorous rail to rail competition. At the present time such competition does not 

exist. We believe that implementation of die foregoing recommendations, with the 

cooperation of all parties involved, would not only facilitate the restoration of railroad 

competition to die Houston'Gulf Coast region, but also strengthen the railroad industry. 



RMpKtfiiOyiubmiitad, 

SHELL CHEMICAL COMPANY 
For itHirvid M A|nt fer SheO oa CoRV«9 
By ks Muyv ofFreducis Tnfle 

BrinP Fdker 
One SheO Plaa 

Dmd; July 7,1991 Hbuttm, Tms 77252 
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commonwealth 
August .0, .998 consulting 

Associates 
Honorable Vemon A. Williams 
Ofiice of The Secretary 
Case Control Unit 
Attn: STB Finance Docket No. 32760 (Sub-No.26) 
Surface Transportation Board 
1925 K Street, N.W. 
Washington. D.C. 20423-0001 

Re: Surface Transportation Board Finance Docket No. 32760 (Sub-No. 26) 

Dear Secretar>' Williams: 

Please accept this letter as Notice of Intent to Participate in die proceeding referenced 
above and add my name to the service list as a party of record. Commonwealth 
Consulting Associates will file comments on behalf of Shell Chemical Company and 
Shell Oil Company. 

Respectful! 

David L. Hall 
Commonwealth Consulting Associates 
13103 F.M. 1960 West 
Suite 204 
Houston, TX 77065 

Voice: (281)970-6700 
Fax: (281)970-6800 
E-Mail: commonwealth_consulting@conipuserve.coin 

I3I03 F.M. I960 Wot • Sltltt 20i • HAUtM, TOAt 77065 • id (Ml) 97CH>700 • FtX (2Sl) 970-6800 
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DCI 
WM D 0 N n A N c L E A n 
WOOD & MASER, P.C. 

CCD 0 4 1998 
..jtr jg September 1998 

!»•« 

Vernon A. Williams, Secretary 
Surface Transportation Board 
Office of the Secretary 
Case Control Unit 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re- STB Finance Docket No. 32760 (Sub-No. 26); Union Pacific Corporation, 
et al. - Control and Merger -Southern Pacific RaU Corporation, et al. 
[Houston/Gulf Coast Oversight] 

Dear Secretary Williams: 

On July Or 1998, the Dow Chemical Company ("Dov^") filed a Highly-
Confidential ve.-sion 2nd a Public version of its Request for Additional Conditions 
(DOW-1) in the above-referenced matter. As per the Surface Transportation Board's 
Order dated September 9, 1998, we have served a copy of the public version on all 
parties of record within 10 days after service of that Order and service list. 

We will provide a copy of the Highly Confidential version upon request and 
proof that the requestor has signed the Undertaking in this proceeding; such 
requests should be put to the attention of Stacy S. Hubbard. 

Sincerely, 

Jeffrey O. Moreno 
Counsel for the Dow Chemical Company 

cc: Parties of Record 

ATtOiriEVS ANO COUNStlOtS AT 

1 too ^** York A*Mu» -• 750, N.W., Woihington, D C 20005-3934, T«l 202-371-9500 fa» z02-37i-O000 
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WOOD & MASER, P.C. 

SEP 24 1998 

public B«cord 

18 September 

Vernon A. Williams, Secretary 
Surface Transportation Board 
Office of the Secretary 
Case Control Unit 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: STB Finance Docket No. 32760 (Sub-No. 26); Union Pacific Corporation, 
et al. - Control and Merger -Southern Pacific RaU Corporation, et al. 
[Houston/Gulf Coast Oversight] 

Dear Secretary Williams: 

On July 8, 1998, the National Industrial Transportation League ("League") filed 
its Comments and Request for Remedial Conditions submitted on behalf of the 
League in the above-referenced matter (NITL-4). As per the Surface Transportation 
Board's Order dated September 9, 1998, we have served a copy of the public version 
on all parties of record within 10 days after service of that Order and service list. 

Sincerely, 

Nicholas J. DiMichael 
Counsel for the National Industrial 

Transportation League 

cc: Parties of Record 

AfTOJNEyS AND COUNSEIOIS AT IAW 

nOO N»w York kmnm. Suite 750, N W,, Washington, D.C. 20005-3934, Tel. 202-371-9500 Fa«; 202-371-0900 
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RECEIVED 

Partot 
^bl lcBtcorO MAIL 

STB 

Vernon A. Williams, Secretary 
Surface Transportation Board 
Office oi' the Secretary 
Case Control Unit 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: SIB Finance Uocket No. 32760 (Sub-No. 26); Union Pacific Corporation, 
ei al. - Control and Merger -Southern Pacific Rail Corporation, et al. 
[Houston/Gulf Coast Oversight] 

Dear Secretary Williams: 

On July 8, 1998, E. I . Dupont De Nemours and Companv filed its Request For 
New Remedial Conditions (DUPX-1) in the above-referenced matter. As per the 
Surface Transportation Board's O.'der dai^d September 9, 1998, we have served a 
copy of the public version on all parties of record within 10 days after service of that 
Order and service list. 

Sincerely, 

Frederic L. Wood 
Counsel for E. I. Dupont 

De Nemours and Company 

cc: Parties of Record 

ATTORNEYS ANO COUNSElOtS AT LAW 

1100 York Avenue, Suite 750, N.W.. Woshington, O.C, 20005-3934, Tel 202-37I-950C. Fax: 202-371-0900 
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MAYER, BROWN & PLA' 
2 0 0 0 P E N N S Y L V A N I A A V E N U E . N 

W A S H I N G T O N . D.C. 2 0 0 0 6 - I 8 

ERIKA 2. JONES 
DIRECT DIAL ( 2 0 2 ) 7 7 8 - 0 6 4 ? 

ejonesOmayerbrown.com 

Ottic* ot f • 

SEP 22 1998 
Partot 

rubttcBacord 

VIA HAND DELiVERY 

Office of the Secretary 
Surface Transportation Board 
Case Control Unit 
1925 K Street, N.W. 
Washington, DC 20423-0001 

MAIN TELEPMONE 

Z 0 2 - 4 6 3 - Z O O O 

MAIN FAX 

2 0 Z - a 6 - 0 4 7 J 

September 21, 1998 

Re: Finance Docket No. 32760 (Sub-Nos. 26. 30 and 32) 

Dear Secretary Williams: 

Enclosed please find the original verification for Ernest L. Hord whose verified 
statement was filed on September 18, 1998, as part of The Burlington Northern and 
Santa Fe Railway Company's Comments, Evidence and Argument's on Requests for 
New Remedial Conditions in Additional Oversight Proceeding (BNSF-9). 

If you have any questions, please contact me at (202) 778-0642. Thank you. 

Sincerely, 

Erika Z. Jones 

Enclosure 

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

INDEPENDENT MEXICO CIT^ CORRESPONDENT: JAUREGUI. NAVARRETE. NADER Y ROJAS 

INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES & UEE 



$EPrir-98 ;;:06 Froiii:MBP-OC 9 2028610473 T-404 P 02/02 Job-691 

VERIFICATION 

THE STATF OF TEXAS ) 

COUNTY OF TARRANT ) 

Emcst L. HoKl. being duly swom. deposes and says that he has read the forcsoinii statement 

and that the contents thereof are true and coirect to the best of his knowledge and behef. 

r < ~ . t i j _ _ J ' Ernest L. Hord 

Subscribed and swom before me on this day of j ^ A ^ . 1998. 

SotaryPubiic 

My Conunission expires: J O/AI 

SUSAN E. LORENCE 
NOTARV PUBLIC, STATE OF TEXAS O 

MY COMMISSION EXPIRES 0 

OCT. 27, 1999 S 

2028610A73 => ,TEL= 09/17'98 11:58 
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ASMR 
Angelina A Neches River Railroad Co. 

OAVIO M PERKINS 
PrMidani I, Oanaral Managar 

Sqjtcmber 17, 1998 

Offict of the Secretary 
Surface Transportation Board 
Case Control Unit 
Attn: STB Docket No. 32760 (Sub.-No. 26) 
1925 K Street, N.W. 
Washington, D C. 20423-0001 

SEP 22 1998 
Par* of 

fubUA Record 

rc: Union Pacific Corporation, et. al - Control and Merger -Southem Pacific 
Rail Corporation, et. al; Housion /Gulf Coast Over sight [STB Finance Docket 
No. 32760 (Sub.-No. 26)] 

Dear Mr. Secretary: 

Enclosed for filing are an original and twenty-five (25) copies ofthe Statement of Angelina & 
Neches River Railroad Co. in the above reference uocke' proceeding. We have also enclosed a 
computer diskette containing our filing in Word Perfect 5.0 format which can be converted to 
Word Perfect 7.0. (Unfortunately, we do not have access to the 7.0 version; however, your 
version will read this file). 

One copy of this filing has been sent .o UP's representative and Adni.aistrative Law Judge 
Stephen Grossman. Copies have also been sent to all panies of record on the Service List issued 
September 9th. 

Sincerely, 

David M. Perkins 
President & General Manager 
Angelina & Neches River P.ailroad Co. 
P. O. Box 1328 
Lufkm,TX 75902-1328 
Telephone: 409/634-4403 

DMP/rk 
enclosures 

P.O. Box 1328, Lufkin. Texas 75902-132C 
Telephone 409-634-4403 



SE.P 22 1998 BEFORE THE 
^ SURFACE TRANSPORTATION BOARD \ ^ jj,;^ 

Finance Docket No. 32760 (Sub. No. 26) ^ ^ ^ f T l T ? ' ^ - ^ 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY 

HOUSTON / GULF COAST OVERSIGHT PROCEEDING 

STATEMENT OF 
DAVID M. PERKINS 

PRESIDENT & GENERAL MANAGER 
ANGELINA & NECHES RIVER RAILROAD COMPANY 

My name is David M. Perkins and my business address is Angelina & Neches River 

Railroad Company ("A&NR"). P. O. Box 1328, Lufkin, TX 75902. I am President and General 

Manager ofthe A&NR, a class 111 railroad, providing generai freight service on approximately 

12 miles of mainline track. The /.&NR interchange, traffic with the Union Pacific/Southem 

Pacific ("UP/SP") at Lufkin, Texas. UP/SP is our only trunk iine connection. Therefore, A&NR 

and the industries located on our line are completely dependent on UP/SP as the only means of 

rail access for our customers. 

IDENTITY AND INTEREST OF A&NR: A&NR serves a number of industries on its 

lines. Principal customers include: (1) Donohue Industries, a manufacturer of newsprint and 

telephone directory paj.\;r; (2) Lufkin Industries whose principle products are oil field equipment 

and castings; (3) Georgia ^acific Resins; (4) Texas Foundries whose principal product is 

castings; (5) Precision Lumber Company- a lumber reload facility; (6) American Color Graphics 



whose products include printed materials, and (7) Dunagan Warehouse which is both a dry and 

cold storage facility. The A&^^R handles an average of five-thousand (5000) rail cars per year 

for these customers. Rail service to all of these facilities has been severely impacted as a result 

of the erratic service of the UP/SP in the Houston and Gulf Coast area. 

In Fin.̂ '̂ 'e Docket No. 32760, the A&NR supported the merger of Union Pacific and 

Southem Pacii. W^ believed that the combined UP and SP would create a much larger pool of 

equipment and motive power for East Texas. We also believed timeliness of service would 

improve due tc ire volume of traffic allowing trains to fill out faster and more frequently. In our 

filing, we encouraged the Board that "wherever feasible, the Commission sliould also impose 

conditions which allow the other, smaller Westem railroads access to key routes and markets.'" 

The A&NR believes sound transpoi lation policy should foster and promote intramodal 

competition among all of the nation's rail systems. 

Located 110 miles north of Houston , the A&NR Railroad and its customers have been 

seriously and adversely impacted by the service crisis in Houston and the Gulf Coast as if we 

were physically located in Houston. We have experienced: 

• severe reductions in the frequency and reliability of local service from Houston and 

Shieveport; 

• a complete breakdown in communication with UP/SP operating managers; 

• increased transit times for movements via the UP/SP; and 

• a 40% decline in rail traffic through the thiid quarter 1998 as compared to the same 

period in 1997 

These operating problems are attributable in part to the UP's service "melt-down" in Houston; 

and in part to the operational changes of UP/SP made in the Southem Tier on February 1, 1998. 

"Directional mnning", using the parallel SP and UP lines to run one way traffic between Houston 

and Chicago, has added additional traffic ard congestion over the mainline at the expense of 

local serv ice to short line railroads and their cuotc.n ;rs. We submit that overhead trackage rights 

granted to the BNSF, as a competitive condition ofthe UP/SP merger, have contributed to the 

additional congestion and our service issues. When communications break down between the 

Verified Statement of Pavid M. Perkins, Angelina & Neches River Railroad dated Oct. 12, 1995, page 5 



short line and its trunk line '"̂ nnection as has occurred here, the tmnk line is defacto using its 

market power by ignoring a customer segment it considers captive. 

Unless the UP/SP can restore service to the consistent and sustained levels provided by 

SP pre-merger, we believe additional conditions would be warranted to address local service 

inadequacies in east Texas as well as Houston and ;he Gulf Coast. We applaud the Board for ils 

actions to date and its willingness to open the record and explore additional remedial conditions. 

A&NR RAILROAD AND OUR CUSTOMERS: As the Board is acutely aware, the 

implementation of the UP/SP merger in Houston and the Gulf Coast has not been a success story. 

Like many other businesses, the A&NR and its customers have suffered through local service 

deficiencies due to the UP/SP problems. The fol'owing discussion is useful for the Board's 

understanding of how short line railroads and their customers have been competitively affected 

since this merger was approved Our intent is not to belabor the past. However, we believe the 

Board should consider how remedial conditions sougnt by Class 1 and I ' railroads in Houston and 

the Gulf Coast impact Class III rail carriers in East Texas. Short line railroads and their 

customers need not be subject to continued burdens associated with UP's acquisition ofthe SP . 

Physically located in Luflcin, the /\&NR is somewhat unique in that it sometimes 

receives UP/SP rail service both from the Houston (to the south) and/or from Shreveport, 

Louisiana (to the north). From July, 1997 through August, 1998, A&NR has not received 

consistent service from either direction. Directional traffic flows began working with some 

regularity around the end of April 1998 with local service from both directions improving to the 

point that A&NR received five (5) day a week service. This "improved service", however, was 

short-lived. In late May 1998, t.ie UP/SP changed operations to service A&NR three times per 

week from both directions. Tri-weekly service is the absolute minimum A&NR's customers 

need to operate their businesses. Unfortunately, the tri-weekly seivice crews have been unable to 

proN'ide reliable service - therefore our customers continue to suffer from poor service. 

This lack of consistent service, despite local service from two directions, has resulted in 

a loss of business to the A&N'R. During the second week of June 1998, Georgia Pacific's resin 

plant notified the A&NR that it would discontinue shipping resin to Temple, Texas via rail for a 

minimum of 90 days unless UP/SP service improves dramatically. UP/SP's extraordinarily long 



transit time jeopardized the finished resin product which has a shortened shelf life in warmer 

"/eather. 

Similar) outbound rail shipments of newsprint from Donohue Industries have declined 

by 2H''/o due to diversion of production to other facilities or to tmck because of poor ra;! LCP ice 

by UP. As the largest customer of the A&NR , the impact of this lost business is substPiitial. 

Donohue has eighteen customers who will no longer accept rail shipment because ofthe UP/SP 

service problems resulting in a loss of 440 rail shipments to the A&NR per year. The effect is a 

23% reduction A&NR's total revenue from one shipper alone. Unlike shippers who may have 

redress through the Courts for consequential damages related to the UP/SP service, short line 

railroads have no redress. In response to such dramatic losses in business, short line railroads 

must take actions to reduce their fixed costs, including deferring maintenance (other than safety) 

and employee reductions. 

While there are numerous stories of total service failures, none paints a better picture 

than a car of newsprint that left Lufkin on Febmary 27, 1998 destined for El Paso, TX. Twenty-

one (21) days later on March 19th the car was spotted at Ashley, TX, an El Paso suburb— but not 

close to the actual consignee. The UP/SP computer records showed the car as being deliver'.;d 

on the same day. On March 29th, the car was returned to Lufkin as empty. The car arrived at the 

A&NR in Lufkin on May 2nd — 34 days after being released! On May 7th the car was 

physically opened for another load, we discovered the car still loaded with the Febmary order. 

These types of problems, repeated over and over, clearly demonstrate why shippers are 

abandoning rail transportation for highway carriage. 

Securing adequate equipment is also a problem although the merger was supposed to 

create a much larger pool of equipment. Dunagan Warehouse has a need for refrigerated cars for 

some of its shipments. For example, on September 2, 1997, the A&NR placed an order with 

UP/SP for 12 refrigerated cars ("reefers") for Dunagan. On September jth, the A&NR ordered 

an additional 8 reefer cars for a total of 20. UP/SP told A&NR that it was unable to supply the 

equipment due to tight car supply caused by pre-trip sen/icing. On a daily basis, A&NR 

contacted UP/SP for reefer cars. AS UP/SP failed to su, ̂ ly the equipment, Dunagan made new 

arrangements with its customer and on October 6th changed the order to 12 reefers. UP/SP s'.ill 

could not supply the cars. On the same day in an attempt to help this fmstrated customer. 



A&NR attempted to secure the equipment from BNSF. Although BNSF had the required 

equipment, BNSF was unable to supply the equipment because its trackage rights from 

Shreveport to Houston is limited to overhead trackage rights. A&NR had no choice but to 

pursue the matter with UP/SP. On October 15, 1997 -some 44 days from the first order - three 

reefer cars arrived in Lufkin from Van Buren, Arkansas. These three cars represented the full 

extent tc which UP/SP could fill this order. Ironically, the BNSF could have supplied equipni-̂ nt 

had it been authorized by the Board to serve short line railroads on those UP/SP lines where they 

were granted trackage rights. 

When a tmnk iine railroad cannot meet its service obligations, not only does industry 

suffer, short line railroads suffer as well. The A&NR's fortunes rise and fall in direct relation to 

those of its shippers and with the its sole tmnk line connectioii. The UP/SP recovery has neither 

been consistent nor timely and east Texas businesses, as shown in these examples, have 

suffered. 

Uniutentional Effect from the Board's Prior Decision: On November 20,1996, ̂  the 

Surface Transportation Board announced its decision clarifying "the new facilities condition" 

imposed in the UP/SP Merger Decision No. 44. In that decision, the STB confirmed that BNSF 

would be permitted to serve new customer facilities and new transload facilities on all UP and 

SP lines where BNSF received trackage rights as a result of the merger. The Board noted that 

the purpose of the new facilities and transload conditions were intended to serve two purposes: 

(1) so that the post-merger competitive options provided by BNSF v. UP/SP competition would 

replicate the pre-merger competitive options provided by tht UP vs. SP competition; and (2) so 

that BNSF could achieve sufficient traffic density on its trackage rights lines. Unfortunately, the 

Board's decision to grant BNSF access to new shippers locating on UP/SP mainline between 

Houston and Shreveport creates H sen ̂ us, and we believe, an unintentional disadvantage for 

short line railroads with physical connections to tii-'' tmnk carrier's main line operation. Shortline 

railroads have little prospect of developing a larger shipper base on their existing railroad lines 

when shippers have the option to locate "newfaciiitics" on the UP/SP mainline and with access 

to both UP/SP and the BNSF. 



The A&NR encourages the Board to seek comments from other short line railroads 

conceming their ability to attract new customers since "the Board's new facilities condition" was 

imposed. We submit that short line railroada may havs been inadvertently disadvantaged by the 

implication of this condition and some adjustment may be warranted. However, this discussion 

may be more properly considered in the "general" oversight proceeding. Finance Docket No. 

32760 (Sub. No. 21) that began on July 1, 1998 since this situation may be beyond the Houston 

and Gulf Coast region. 

A&NR POSITION: The AN&R believes tlie merger has not produceo the efficient and 

improved transportation applicants assured the Board, shippers, and its short line connections 

would result fi-om the merger. The failure to timely achieve these benefits is cause now for the 

Board to examine its prior decisions in the initial merger proceeding and take action to ensure 

rail-to-rail competition and local service is available in Houston, the Gulf Coast, and all of east 

Texas. 

UP/SP service continues to be less than consistent - despite the best efforts ofthe 

LTP/SP. East Texas industries located in Luflcin, TX are completely dependent upon the UP/SP 

as the only means of rail access. The A&NR has provided continuous rail service to Luflcin and 

the East Texas area for the past 98 years with only a single trunk line connection. Not even on 

SP's presumed brink of bankmptcy did A&NR and its customers suffer such significant and 

exter.sive losses in business as those following the UP/SP merger. Our customers have 

converted many of their rail shipments to tmck to meet their marketplace demands. Customer 

dissatisfaction continues with little prospect for rcovery. Temporary improvements in UP'SP 

service are no longer acceptable and more drastic action may be required. While the Board 

recently found that there is no longer a "service emergency'" under the terms of 49 USC § 11123 

in the Houston area, the UP/SP system continues to be fi-agile and service difficulties remain. 

HOUSTON /GULF COAST REGION: The Board has retained jurisdiction and the authority 

to impose additional conditions (if the facts warrant) as discussed in the UP oversight proceeding 

' See Decision No. 61. Finance Docket No. 32760 (Sub Nos. 1, 2, 19) dated November 19, 1996 
' STB Service Order No. 1518 (Sub. No. 1) served July 31, 1998 



(Sub.-No. 21) The Board has retained five years of oversight "to ensure that merger related 

competitiv 2 problems do not develop"." Although UP wants us to believe that SP would have 

failed if not for the merger with UP, * '̂' fact remains that SP provided consistent and timely local 

service to its short line cormections and customers. UP/SP has not been able to match that 

service post merger. 

Several parties have put forth suggestions to the Board as part of the second annual 

review ofthe merger Finance Docket No. 32760 (Sub.-No. 21) which we believe have merit 

here. We believe the Board should consider: 

1. The position of the AF&PA ' who encouraged the Board in the Sub.-No. 21 proceeding " to 

maximize routing options by increasing opportunities for short line rail carriers to participate 

in UP/SP's rail traffic; to remove 'paper barriers' in sales agreements and pricinp policies of 

Class 1 railroads which can severely restrict the ability of a short line to provide service and 

interchange traffic." The A&NR supports "open interchange" —the lifting of restrictions on 

service to local industries and short lines by carriers with existing trackage rights over the 

UP/SP. However, rather than singling out the UP/SP as would bt the case in this proceeding, 

we believe the issue of "open interchange" should be addressed in a proceeding applicable to 

all railroads. During the recent service crisis we believe the BNSF may have been able to 

provide some service to our customers if their through trains would have been able to 

interchange traiTic with the A&NR. 

2. The position of the National Industrial Transoortation League*" that the Board require the 

UPSP "to submit information on key tenninals and routes" in a public -not private fomm. 

We concur that more detailed and corridor-specific information is necessaiy for the Board to 

monitor and evaluate the service problems and competitive situation. The UPSP's July 1, 

1998 Second Annual Report on Merger and Condition Implementation ("Second Annual 

Report' J indicates that directional mnning from Missouri through Arkansas and Louisiana to 

Texas and vice versa is the most significant change they have made to their service. 

* Decision No. 77, January 2, 1998 at page 7 
' Comments of AF&PA [AFPA-2] by : David B. Hershey dated August 14, 1998 STB Finance Dockn !-(0. 327i»0 
(Sub.No. 21) 
" Comments ofthe National Industrial Transportation League, Finance Docket NO. 32760 (Sub. No. 21) by 
Nicholas J. DiMichael dated August 14, 1998 



Directional running is "directly responsible for the great improvement that has occurred in 

UP service as a result of directional mnning, transit times have improved markedly for 

Houston area shippers." The A&NR is located on the mainlipi; fi-om Louisiana to Texas. 

The A&NR and its customers have seen only marginal ii -"-̂ rovement in UP's service. Quite 

frankly, v/e believe the Board should require corridor specific information on this key route. 

While the UP is interested in supplying only system wide information, we believe the Board 

should also have first hano ; .ibrmation of local service which is not easily derived from 

looking only at the system wide data.. 

3. We encourage the Board to seek comments, with particular emphasis from short line rail 

carriers, in the "general" oversight proceeding. Finance Docket No. 32760 (Sub. No. 21) 

related to the "newfacilities condition". We believe short line railroads should receive the 

fame treatment as shippers in that BNSF (or any other railroad given trackage rights) should 

have access to short line railroads who interchange with UPSP. The A&NR has invested 

considerable capital in real estate along its right of way and spends a considerable amount of 

time and expense to attract new shippers to the Lufkin area. Unfortunately, A&NR's 

economic development efforts have become severely disadvantaged due to the current "new 

facilities condition". Any industry potentially locating in the Lufkin area now has to chose 

between ivailability of service from UP and BNSF if locating on the UP/SP mainline or 

being limited solely to the UP/SP access if locating on the A&NR. Without similar 

treatment for short line railroads as provided industry, our railroads won't be able to expand 

our business and attract new customers. 

4. We encourage the Board to lequire the parties suggesting "neutral switching" or "coordinated 

switching" in Houston to alleviate congestion and improve coordination of trains in the east 

Texas corridor to provide for specific daily local service to short lines who interchange traffic 

with UP/SP (or BNSF) over these lines. Short line railroads and their customers should not 

continue to suffer service deficiencies caused by the lack of coordinated train scheduling over 

the mainline. We submit that "local" service reports should be required by the Board as part 

of its continuing oversight. 

8 



SUMMARY: The A&NR and its customers have been severely impacted by the 

reduction in service ir. east Texas and by UP/SP exercising its market monopoly power at the 

expense of small shippers and raihcads. For these reasons, we believe suggeations put forth in 

the general oversight proceeding have merit here. In addition, the A&NR urges the Board to 

maintain continued and vigilant oversight of the UP/SP proceeding for the entire five year 

peiiod. 

Respectfully submitted: 

David M. Perkins 
Dated: September 17, 1998 



CERTIFICATE OF SERVICE 

I hereby certify that copies ofthe foregoing statement has been served this 17th day of 
September, 1998, by first class mail, postage prepaid, upon all parties of record in the oversight 
proceeding. 

David M. Perkins 
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BEFORE TH'=: 
SURFACE TRANSPORTA': "''ON BOARD 

EHTSniD Finance Docket No. 32760(Sub-No.26) 

StP 9 \ 9̂98 
UNJON PACIFIC Ĉ RP. et a l . 

--Control and Merger--
SOUTHERN PACIFIC RAIL CORP. et a l 

[Houston/Gulf Coast Oversight] 

ARU-2 

C<»ffi4ENTS OF THE ALLIED RAIL UNIONS 

The Brotherhood of Railroad Signalmen; I n t e r n a t i o n a l 

Brotherhood of Boilermakers, Blacksmiths, Iron Ship Builders 

Blacksmiths Forgers and Helpers; National Council of Firemen and 

Oilers/L^EiU; ard Sheet Metal Workers I n t e r n a t i o n a l Association, 

have intervened .in these proceedings c o l l e c t i v e l y as the " A l l i e d 

Rail Unions" ("ARU") to protect the interests of t h e i r members 

and to address tne problems that have developed with the Union 

Pacific--Southern Pacific common control and merger transaction 

("Transaction") that qav3 r i s e to these proceedings. These unions 

take no p o s i t i o n e i t h e r f o r or against the variour applications 

i n t h i s sub-docket and the embraced sub-proceedings, but they do 

have comments per t i n e n t tc the Board's continuing oversight of 

the Transaction and i t s consideration of remedies f o r Transaction 



-2-

r e l ated problems. The ARU believe that i t i s important to address 

p r i o r comments by Union Pacific ("UP") regarding the source of 

i t s problems, and to sho-w the Board how UP's problems demonstrate 

the f a l l a c i e s that have been the foundation f o r recent decisions 

of the ICC and the Board i n merger and co n t r o l cases. 

1. In "Applicants Third Quarter 1997 Progress Report" (at 

10), UP asserted that "Were i t not f o r the time-consuming New 

York Dock negotiation process that delays actual merger 

implementation, the service c r i s i s probably would never have 

arisen. And the benefits of the merjer w i l l ensure that i t i s not 

repeated. But a l l labor implementing agreements w i l l not be i n 

place for several a d d i t i o n a l months, and the f u i l merger benefits 

are too far i n the f u t u r e " . See Atta^^hment A. UP thus placed the 

blame for i t s problems squarely, and e n t i r e l y on labor and the 

New York Dock implementing arrangement process. This was a false 

and outrageous accusation. 

The accusation i n the October 1997 report was false because 

the implementing arrangement process i s anything but time-

consuming. I t provides for expedited negotiations and a r b i t r a t i o n 

of arrangements f o r the selection of forces and assignment of 

employees i n connection with co-ordinations and consolidations 

that r e s u l t from an approved transaction. The New YgrK PPCK 

conditions provide that once a c a r r i e r gives notice of i t s 

int e n t i o n s , e i t h e r party may invoke negotiations which are to 
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l a s t f o r at least 30 days. I f no agreement i s reached, e i t h e r 

party may invoke a r b i t r a t i o n which is to ba held w i t h i n 30 days 

of the invocation of a r b i t r a t i o n and a decision i.s to be rendered 

w i t h i n 30 days of the hearing. Thus the conditions e s t a b l i s h a 90 

day period f o r n e g o t i a t i o n / a r b i t r a t i o n of an implementing 

arrangement. New York Dock-Control-Brooklvn Eastern D i s t r i c t 

Terminal. 360 ICC 60, 85(1979). In practice, t h i s process does 

take somewhat more time because of the schedules of the p a r t i e s 

and of the a r b i t r a t o r s . The time for resolution ha^ also expanded 

as a r e s u l t of c a r r i e r s placing issues i n these a r b i t r a t i o n s 

beyond selec t i o n of forces and assignment of employees that 

should not be resolved i n such proceedings. Nonetheless the New 

York Dock implementing arrangement process i s a highly expedited 

process for r e s o l u t i o n of complex and often hotly contested 

problems. I t i s f o r that reason that the c a r r i e r s have often 

argued f o r submission of disputes to New York Dock a r b i t r a t i o n , 

including disputes that should not be i n that forum, because i t 

is so much fas t e r than Railway Labor Act processes. UP's October 

1997 c h a r a c t e r i z a t i o n of the New York Dock process as "time 

consuming" i s thus erroneous and at odds with the c a r r i e r s ' past 

characterizations of the process; indeed the statement i n the 

October 1997 report would be laughable i f i t were not so serious. 

The October 1997 statement was also false because the 

Board's approval of the Transaction was e f f e c t i v e on September 
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11, 1996 and UP could have served New York Dock notices s h o r t l y 

a f t e r that date. Thus even i f the implementing arrangement 

process took longer than 90 days, as i t usually does, UP had no 

basis f o r blaming the unions f o r not having arrangements i n place 

over a year a f t e r the e f f e c t i v e date of the decision. Indeed, i t 

seems that UP had not even moved to a r b i t r a t i o n with some of the 

unions as of the time i t was at.tempcing to d e f l e c t blame f o r i t s 

problems to the unions. This i s probably because i n t e r n a l 

evaluations of UP and negotiations with the unions revealed to UP 

that what i t sought to do was not as simple, and free from 

unanticipated complications as UP represented to the Board. But 

the fact remains, UP did not proceed expeditiously and i t has no 

basis for blaming the unions f o r any delays i n concluding 

implementing arrangem.ents. 

The October 1997 accusation was outrageous because UP was 

having problems that i from i t s own misguided merger 

i n t e g r a t i o n plans. I t i s clear that i n i t s desire to cut cosus as 

much as possible as quickly as possible, UP put i t s e l f i n a 

d i f f i c u l t s i t u a t i o n . Among other things i t abolished the jobs of 

many employees and managers i n order to save on labor costs and 

then had i n s u f f i c i e n t manpower and too few managers f a m i l i a r with 

SP to implement the merger e f f i c i e n t l y . Indeed, i t i s i r o n i c that 

a f t e r e l i m i n a t i n g jobs, UP had to t u r n around and begin h i r i n g . 

See below. I t i s apparent that UP's problems were the r e s u l t of 
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i t s own flawed i n t e g r a t i o n plan and compulsive desire tc reduce 

employment. I t was outrageous for UP to then attem.pt to blame i t s 

troubles on the unions and the New l o r k Dock process. 

UP did u l t i m a t e l y maKe a weak e f f o r t to "take i t back". On 

October 10, 1997, UP' counsel f i l e d an " e r r a t a " l e t t e r i n which 

i t suggested that the wording of the t h i r d Quarter Report was a 

mistake and that i t should have read as follows: "Were i t not for 

the time-consuming process of merger i.-nplementation, the service 

c r i s i s probably would never have arisen, .'̂nd the be n e f i t s of the 

merger w i l l ensure that i t i s not repeated. But completing merger 

implementation requires several years, and the f u l l merger 

benefits are too far i n the f u t u r e " . See Attachment B. However, 

even i f a charge l i k e the one made by UP could ever be 

e f f e c t i v e l y withdrawn once disseminated, t h i s c o r r e c t i o n of the 

supposed error bv an errata l e t t e r from counsel was hardly an 

e f f e c t i v e r e t r a c t i o n . The l e t t e r was not the equivalent of a 

f i l i n g , i t was not an admission that the p r i o r accusation was 

without basis and i t was not the type of document tha t would 

receive the sort of a t t e n t i o n that the Third Quarter Report 

received. Certainly i t did not receive the s u i t u£ press coverage 

that other UP f i l i n g s received. A d d i t i o n a l l y , the ARU submit that 

given the language of the o r i g i n a l statement and the language of 

the " c o r r e c t i o n " i t i s clear that the errata l e t t e r was at best a 

weak e f f o r t to correct the record and at worst J cosmetic change 
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not meaningfully intended to correct the impression l e f t by the 

e a r l i e r statement. ARU's concerns i n that regard are f o r t i f i e d by 

the f a c t that several weeks a f t e r the errata l e t t e r was issued, 

UP's Vice President f o r the Western Region, Robert Starzel, 

echoed the o r i g i n a l accusation i n a meeting with shippers. The 

November 24, 1997 Journal of Commerce report on a shippers 

meeting addressed by Mr. Starzel reported thf.t he had discussed 

the UP's problems i n terms s i m i l a r to those used m the 1997 

Third Quarter Report, and th:^ Journal of Commerce report of his 

t a l k a t t r i b u t e d UP's probleT.s to the absence of implementing 

arrangements. 

The e f f e c t s of UP's wrongful accusation and half-hearted 

r e t r a c t i o n were f e l t not only i n t h i s proceeding but i n the 

recent CSX/NS--Conrail proceeding where various shippers 

expressed concern about the implementing arrangement process, 

c i t i n g UP's problems as j u s t i f y i n g t h e i r concerns. 

The ARU therefore f e e l that i t i s important i n t h i s 

oversight proceeding to f i n a l l y make sure that i t i s clear to the 

Board, and to other p a r t i e s , that there was no basis for UP's 

attempt to de f l e c t blame for i t s troubles on to the unions or the 

implementing arrangement process. 

2. The necessity for these oversight proceedings, f o r 

consideration of the transactions i n t;-ie embraced proceedings and 

for other remedial actions taken by the Board with respect to the 
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UP/SP Transaction demonstrates that recent ICC and Board 

decisions regarding c o n t r o l and merger transactions have been 

predicated on unfounded assumptions. 

In the recent c o n t r o l and merger cases the ICC and Board 

b l i t h e l y accepted bald assertions by the applicants that the 

transactions would be i n the public i n t e r e s t . They claimed that 

c e n t r a ] i z a t i o n of functions, coordination of t r a i n movements, 

consolidation of shops and other f a c i l i t i e s , and combination of 

maintenance of way and signal t e r r i t o r i e s and work forces would 

lead to improved service and lower rates. Applicants have also 

argued that reductions of forces suppc-edly made possible through 

mergers would benefit the public through cost savings to the 

ca r r i e r s which presumably would be passed on to shippers who 

would presumably pa.-ss t h e i r savings on to consumers. 

Many r a i l unior>s, including the ARU, responded that even i f 

these assumptions were true, they were not a basis for approval 

of the consolidations and work force reduction^ planned by the 

applicants. But the unions also argued that there were no bases 

for the assumptions made by the applicants and the Board. They 

contended that the planned actions might reduce labor costs, but 

they would not necessarily improve service; the appiican'-s were 

merely using the Board to o b t r i n changes i n working conditions 

without the sort of e f i o r t and quid pro quo that would have been 

required had they attempted to make the changes through 
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legitimai.e bargaining. 3ut the ICC and Board repeatedly accepted 

the applicants b l i t h e assertions of e f f i c i e n c i e s and improved 

service. The Board r e l i e d on those assumptions i n approving the 

transactions that adversely affected r a i l workers and the 

applicants r e l i e d on the ICC/Board's decisions i n e f f e c t i n g 

changes that caused job losses and abrogation of employee r i g h t s 

under negotiated agreements. 

The problem.^ with the UP/SP Transaction demonstrate that the 

approvals i n recent merger cases were indeed predicated on b l i t h e 

assertions and bald assumptions which are not necessarily 

correct. Simply put, i t i s obvious to a l l , and admitted by UP, 

that two years a f t e r the e f f e c t i v e date of the Transaction, 

service has not been better than before, i n fact i t has been much 

worse I t i s also clear that many of the s p e c i f i c actions that UP 

asserted would improve service have f a i l e d to improve service and 

have even exacerbated the service problems. 

E'irst and foremost of course i s the reduction i n emplo>'ment. 

UP made much of the fact that i t would operate as e f f i c i e n t l y 

with fewer employees while reducing costs for shippers. However, 

the reduction i n employees contributed greatly to the UP's 

service problems. In fa c t UP has had to h i r e large numbers of 

new, and sometimes inexperienced employees. See New York Times 

a r t i c l e of A p r i l 26, 1998, (Attachment D) : 
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Seeing how the merger went so wrong takes no 
M.B.A., no fancy t i t l e , only the recent experience of 
t r y i n g to run a Union P a c i f i c t r a i n . Engineers and 
conductors say they watched the r a i l r o a d ' s managers 
squeeze the deal for every possible economy and 
e f f i c i e n c y . But when a b r i s k economy kept f r e i g h t 
t r a f f i c r i s i n g , there were f a r too few supervisors, 
locomotives or crews. 

Union P a c i f i c has responded to complaints over 
safet'' and service by agreeing to r e c r u i t thousands of 
new workers, though veterans say the inexperience of 
the new hires w i l l present new r i s k s . 

Review of a Railroad Retirement Board report of job vacancies 

from t h i s Spring shows a disproportionate number of job openings 

on UP i n comparison t j other r a i l r o a d s , and that the openings are 

i n v i r t u a l l y every c r a f t . Attachment E. 

Thus i t i s clear that the roductions i n employment made by 

UP were d i r e c t l y related to i t s service problems and u l t i m a t e l y 

had to be reversed. A key element of the supposed merger related 

economies and e f f i c i e n c i e s asserted by the applicants and assumed 

by the Board was therefore simply without real basis. 

Another major assertion of the applicants, and assumption by 

the Board, wi t h respect to merger-related so-called economies and 

e f f i c i e n c i e s was that c e n t r a l i z a t i o n of work would improve 

service and reduce costs. Morever, those assertions were r e l i e d 

upcn by the applicants, including UP, i n arguing that 

c e n t r a l i z a t i o n of work necessitated abrogation of c o l l e c t i v e 
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bargaining agreements because thev contended that they needed 

single agreements at consolidated f a c i l i t i e s . And a f t e r approval 

of the Transaction, UP moved forward with c e n t r a l i z a t i o n and 

consolidation of shops, dispate ling o f f i c e s and maintenance of 

way and signal t e r r i t o r i e s ; and i t argued that single agreements 

of i t s choosing were necessary i n each instance. However, UP 

apparently has now concluded that c e n t r a l i z a t i o n was increasing 

rather than reducing i t s service problems, so i t has begun t o 

return to a more decentralized operation. See Journal of Commerce 

A r t i c l e of August 20, 1998, (Attachment F) . A d d i t i o n a l l y UP i-'as 

decided to l a y o f f 600 production gang workers (see Journal of 

Commerce a r t i c l e of September 10, 1998, Attachment G) , t h i s a f t e r 

asserting i n the Board's proceedings that i t needed to move 

workers to those gangs and to s u b s t a n t i a l l y expand the 

t e r r i t o r i e s covered by those gangs. Of course while UP apparently 

now recognizes that c e n t r a l i z a t i o n and consolidation do not 

necessarily produce more e f f i c i e n t operations and improved 

S3rvice, the damage to employees and to t h e i r agreement r i g h t s 

has already been done. 

The foregoing a l l shows that the Board ohould not accept 

mere assertions that mergers w i l l yield efficient operations and 

improved servic.-^, that i t should not just accept at face value 

claims that consolidations of work and workers and agreements 

result in improved service. I t i s the applicants in merger and 
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control transactions who bear the burden of showing that t h e i r 

plans are consistent with the public i n t e r e s t . In view of the UP 

experience, i t i s clear that the Board should not merely assume 

that there w i l l be service improvements merely because the 

applicants say i t w i l l be so. The Board should consider the 

lessons of the UP Transaction when i t considers future control 

and merger transactions and when i t considers c a r r i e r invocations 

of the New York Dock implementing arrangement process when that 

is done purportedly to e f f e c t e f f i c i e n c i e s that are alleged to 

promote the public i n t e r e s t . 

Respectfully submitted. 

J. Edelman 
Of Counsel 
O'Donneil, Schwartz & Anderson 
1900 L Street, N.W. 
Suite 707 
Washington, D.C. 20036 
(202) 898-1824 

Dated: September 18, 1998 
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I hereby c e r t i f y that I have caused to be served one copy of 

the foregoing. Comments of the A l l i e d Rail Unions by f i r s t - c l a s s 

mail, postage prepaid, to the o f f i c e s of the p a r t i e s on the 

o f f i c i a l service l i s t i n t l i i s proceeding. 

Dated at Washington, D.C. t h i s 18''' day of September, 1998. 

Richard S. Edelman 
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UP/SP-323 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 22760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY -- OVERSIGHT 

APPLICANTS- THIRD QUARTER 1997 PROGRESS REPORT 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Suite 5900 
1717 Main Street 
Dallas, Texas 75201 
(214) 743-5600 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A, RINN 
La•̂ ' Department 
Union Pacif.ic Railroad Company 
Southern Pa:;ific Transportation 
Company 

1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burl i n g 
1201 Pennsylvania Avenue, N.̂*' 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Applicants 

October 1, 1997 
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received trackage r i g h t s over I&M's l i n e between Barr and 

S p r i n g f i e l d , I l l i n o i s . A notice of exemption i n regard to 

these trackage r i g h t s was f i l e d on September 3 i n Finance 

Docket No. 33454. These r i g h t s w i l l make possible the merger-

r e l a t e d abandonment of the UPRR l i n e between Barr and Girard, 

I l l i n o i s , as authorized i n Docket No. AB-33 (Sub-No. 96). 

As a r e s u l t of negotiations contemplated by the 

March 21, 1996 l e t t e r agreement between Applicants, on the one 

hand, and the Brownsville Navigation D i s t r i c t and Brownsville 

& Rio Grande I n t e r n a t i o n a l Railroad ("BRGI"), on the other 

hand, see BRGI-3/BND-1, UP/SP and BRGI have agreed t o BRGI's 

lease of UP's Port Lead i n Brownsville, Texas, purs-ant to 

which BRGI w i l l switch t r a f f i c on the Port Lead and 

interchange with UP/SP at np's Brownsville yard. A notice of 

exemption with respect t o the lease was published i n Finance 

Docket No. 33452 on September 23. 

Applicants' compliance with environmental conditions 

is discussed in Exhibit B, which follows the format used in 

prior quarterly reports. 

UP/SP's continued progress i n a r r i v i n g at labor 

implementing agreements i s discussed i n Part I I . 

I I . SERVICE RECOVERY PLAN 

Since UP/SP l a s t reported to the Board, the 

ra i l r o a d ' s service c r i s i s has not abated. By some measures, 

service continued t o decline i n l a t e August and e a r l y 

I 
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September, and the f i r s t signs of improvement began t o appear 

only i n mid-September. The systemwide average v e l o c i t y of 

cars on the r a i l r o a d slowed s i g n i f i c a n t l y since July. Each 

decline i n v e l o c i t y causes locomotives and f r e i g h t cars to be 

used less productively, e f f e c t i v e l y o f f s e t t i n g some of the 

measures t o improve service described i n the August 20 report. 

Major c l a s s i f i c a t i o n yards i n Texas -- i n Houston, Fort Worth 

and San Antonio -- remain so severely congested th a t many 

inbound t r a i n s cannot be processed and must be stored i n 

sidings, causing mainline congestion that r e s t r i c t s movement 

of other t r a i n s . On September 1, UP/SP had 145 f r e i g h t t r a i n s 

i n sidings w a i t i n g f o r yard space, most of them i n Texas but 

some i n neighboring states. As of October 1, the number of 

t r a i n s i n sidings stands at 96. 

Actions to improve service i n the Gulf Coast area 

have caused service d e t e r i o r a t i o n i n other areas. UP/SP 

terminals i n Southern C a l i f o r n i a -- e s p e c i a l l y West Colton 

Yard -- are congested and t r a i n s are being delayed between Los 

Angeles and the Arizona state l i n e . A f t e r d i v e r t i n g 

locomotives to the Gulf Coast area, UP/SP's Central Corridor 

i s experiencing locomotive shortages, e s p e c i a l l y at major 

yards i n Chicago and North Platte. 

UP/SP has net al t e r e d i t s judgments about the 

i n i t i a l causes of these service problems, so we w i l l not 

r e v i s i t that subject here. UP/SP re a f f i r m s i t s conclusion 
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t h a t the problems, which began i n areas where the merger had 

not yet been implemented and i t s e f f i c i e n c i e s could not be 

re a l i z e d , were not merger-related. UP/SP continues t o gain a 

deeper understanding of the fundamental f r a i l t y of SP p r i o r t o 

the merger, r e s u l t i n g from more than a decade of f i n a n c i a l 

d e p r i v a t i o n . Tracks, yards, locomotives, personnel, 

information systems and other resources were a l l starved. The 

July 1 and August 20 reports described the f a c t o r s , such as a 

surge i n chemicals and p l a s t i c s t r a f f i c and the imposition by 

BNSF of operational r e s t r i c t i o n s on a p i v o t a l section of SP's 

Sunset Route, th a t p r e c i p i t a t e d the service problems. 

Were i t not f o r the time-consuming New York Dock 

ne g o t i a t i o n process that delays actual merger implementation, 

the service c r i s i s probably would never have arisen. And the 

be n e f i t s of the merger w i l l ensure that i t i s not repeated. 

But a l l labor implementing agreements w i l l not be i n place f o r 

several a d d i t i o n a l months, and the f u l l merger b e n e f i t s are 

too f a r i n t o the f u t u r e . UP/SP management concluded i n mid-

September that i t must take f u r t h e r actions now t o put the 

system more surely on the road toward recovery. I n 

t h e i r August 20 f i l i n g . Applicants described a number of the 

steps a r a i l r o a d takes to address operating problems, such as 

acquiring locomotives and h i r i n g more employees. Those 

actions are underway and w i l l continue, but they have not 

proved adequate t o br i n g about a more immediate improvement i n 

I 
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FROM I Fax NO. 

A i » v i O e- M O A C M X 

C O V I N G T O N & B U R L I N G 
I S O ) r C M M Q Y b V A N I A A V C n U L . N. W . 

PO. eon y s M 

(«o?) e«a-«ooo 

Occobdr 10, 1997 

C«(» l *« » » • « » 
' I M H S A t 

•<*»<•« r « « 4 n . « M - l i t a 

»Y HAMD 

Honorable Vernon A, Will iams 
S e c r e t a r y 
S u r f a c e Transportat ion Board 
1925 K S t r e e t , N.W. 
Room 711 
Wastiington, D . C . 2 0 4 2 3 - O Q O L 

Re: Finance Docket No. 
Pacific Corp., stt-

32760 (.Sub-No. 21), Union 
. - - Control It Margar - -

•Southern i-'acific Rail Corn., et ai ,.Hyix^lahL 

Dear Secretary Williams: 

wa previously wrote to point out two »̂ rraca to UP/SP-
323, f i l e d Ocr.ob«t l , 1997. Pltfase nota ch« following additional 
corrections, a l l on page 10. The aentence at lines lZ-3 4 .^hoiilrf 
read; "Were ic noc Cor the time-consuming process of merger 
implementation, the servlea c r i s i s probably navar would have 
arisen." The flincsnri" .̂ r. lin-s 16-10 should read: "Dut 
completing merger iiriplemencation requires sev«i-al yf-.Atf. and Che 
Cull merger benefits ara too Car into the Cutura." And at line 
20, a new paragraph should begin wich the word "In." 

Sincerely^. 

Arvid E. Roach I I 

CC; A l l Patti*.*; of Record 
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Top UP official on service debacle: 
'This is not going to happen again' 
BY BILL MONGELLUZZO 
lOURNAL OF COMMERCE S T A F F 

LONG BEACH, Calif. — A top Union Pacific 
Railroad executive promised shippers and ship
ping executives that UP's equipment and crew 
shortages which crippled the Los Angeles-Long 
Beach port complex this faD will not resurface 
during next year's peak shipping season. 

This is not going to happen again. We won t 
have these problems next year." said Robert Star
zel, UP's vice president of the westem region. 

UP executives entered the lion's den last week 
to explain to the Califomia Public Utilities Com
mission why their service problems got so out of 
hand tiiat tiie nation's largest port complex went 
into virtual gridlock just as holiday shipments 

See UP. Page lOA 

Vi 
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UP 
from Asia began pouring in. 

This is not pleasant' 

UP in recent weeks had to 
confess its siiis befire other 
public bodies in Washington 
and in Texas. The focus of pre
vious hearings was the rail
road's systemic problems re
sulting from its acquisition last 
year of Southem Pacific Trans
portation Co., and its service 
failures in the bulk cargo sec
tor. 

Thursday's hearing in Long 
Beach provided the first oppor
timity for intermodal shippers 
and carriers to take their 
whacks at UP. 

"This is not a pleasant occa
sion. We have a massive mess 
on our hands, and we are sorry 
about the impact it has had on 
our customers," Mr. Starzel 
said. 

In attempting to dissect a 
complex problem, shippers and 
carriers agreed that UP's most 
grievous error was that it did 
not gear up sufBcientiy for the 
peak shipping season. 

All of the shipping industry 
forecasts indicated this year's 
holiday shipping season was 
going to be busier than last 
year, said Art Goodwin, manag
er of transponation projects at 
the Port of Los Angeles. "The 
railroads ignored us." 

By mismanaging its inter
modal fleet, UP caused con
tainers to back up at Southem 
Califomia railyards and con

tainer terminals. Once trucK 
chassis got to die railyards. 
they seemed to sit there forev
er. 

Long Beach Container Ter
minal, which performs terminal 
work for Orient Overseas Con
tainer Line and its alliance 
parmers, American President 
Lines and Mitsui O.S.K. Lines, 
employed 30% more labor to 
work in its yard than it normal
ly would, said Dave Christian-
son, LBCT's intermodal manag
er. 

Congestion suggestions 

LBCT experienced an 18% 
increase in labor costs because 
of the congestion. This wiped 
out its profit niargin. 

"This month, it is red ink." 
Mr. Christianson said. 

The ports estimate that at 
least 16 containerships have 
been rerouted or diverted from 
Southem Califomia since Octo
ber. Los Angeles has lost more 
than S5 niillion in wharfage 
and other port charges, Mr. 
Goodwin said. 

Shippers and carriers offered 
several suggestions for avoiding 
future intermodal logjams. 
United Parcel Service, which 
has divened $40 million to $50 
million of its intermodal service 
to Burlington Northem Santa 
Fe Railway, said UP managers 
should consult more with the 
former SP employees who have 
extensive experience in inter
modal operations. 

"The tendency of die UP 
people is to dictate." said Vic
tor Miller, regional intermodal 
manager at UPS. 

UP should sharpen its inter-, 
modal forecasting and consult 
more with the ports, shipping 
lines and imponers who are 
more attimed to what peak 

: shipping volimies will be each 
! year, several speakers said. 

Labor contract pains 

It also should better manage 
its locomotives, railcars and 
crew so containers can be 
moved quickly .lut of Southem 
California rather than sitting for 
days or weeks in railyards and 
marine terminals, Mr. Christian-
son said. 

UP executives listened close-
ly-

"This is more than a wakeup 
call. It's an explosion in our 
ears,* Mr. Starzel said. 

UP believes its most pressing 
requirement is to negotiate la
boi contracts in Califomia. 
Since the merger more than a 
year ago, the former SP and UP 
unions have continued to oper
ate as if they were working for 
separate carriers. 

A major cause of the UP 
meltdown in Texas last summer 
was that the union contracts 
for die former UP and SP 
workers had not been merged, 
Mr. Starzel said. 

For that reason, UP union 
members could not work on 
the former SP system, and vice 
versa. Labor agreements have 
since been concluded in the 
Gulf and Midwest, but union 
negotiations in Califomia will 
probably not be completed un
til early 1998. 

"It's a devilishly difficult 
task." Mr. Starzel said. 

However. UP is taking deliv
ery of more than 300 locomo
tives and is unifying its com
puter systems, so the railroad 
will be ready for next year's 
peak shipping season, he said. 

But rather than dwell on 
numbers, Mr. Starzel said UP 
must rum its attention to its 
customers. 

"Statistics be damned. It's 
the service we have to go af
ter," he said. 
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Bumpv Rid. Weary Hands at the Throttle: Un 
~* ccjcsa 0* %»r^tc» or t-^ 

Tiienyma Umor Pacfic tno 

ta#"irg 4 r\jQ9 {Oil or ' n * 

c o n p ^ ' v * ^ ecooorvy 

SOU" •'irt*t^ 

XC 

'OC 

n«v« '•ii«n o«iciw tn« 

S 0 D J F M A 
38 

Th« cost Ot lOtt M M t n i g r w 

iTwxjfacrurtfrs surv*v«o 

••D'twion . , 

40 • 
X • 
20 -

JO -

c -

ciwmicai pianis and pmier -.(arinn^ 
ar* ; jmmin4 -T̂ r TJKKS M.i ir ' -
nancf :mprr>vefn«itj srv ondrf * d . 

*v»n u h « l u i « i UJ 0* comptetM linni 
n tx i veir 

fcconomisu u y loisM for ih« 
nauon uxai tHliions '>( J u l U n . WM] 

nav* turC [fw railroad Ricflarrl K 
DtvKlsoa Umon Pacific i i.hajrnian 
aiW cfii^r r ipr- j : !V», had prwlicted 
prumpi rwfTv^nes jo ofi*n that ria no 
longfr o a r t i to v t anv daw 

Bu' or Lnion Pacific -t-nruen. i t i f 
coats are immadiat* and pvrwnai 
WivM Mid i.niUJrvn Oecome i t ran-
| e n t>jnnK on«»r visas rmme. w 
plana can hr f i rm And F r ^ r a j in-
v « i i a t o r i . m iindinn^ ifiat tne rail-
rtiaa ' l ispuir^ :i it mismar.iuctntni 
aDd wora»r faii j tu^ amonjf prima 
cauBM of c r u f t M max Ktii«d ntna 
•Of nam latt y«ar 

$ M i n | flow :ft« mer t r r wwif «> 
wron i no M 8 A . TD fancy iHie, 
onlv the rwen i pxpenmf* o( trying 
to nm d L'luon Pairifkc ^rain Emp-
M»r« aiM ctvtftu-uirt u v th ty 
m a u J i ^ t M ra i i iMd i maiugvfv t ry 
to iquMxe th« dfaJ for ev«rv poawMt 
KDoomv VM efficiencv But wtwn a 
bnak vconomy krpt rmgnt traff ic 
namft. th»r» w*r* far too fpw tupar-
vuors. iofomctJVPi or r r w r i 

'Thara a r t roo f«w of rvarvDodv 
for wtiat tnev r« irvinn to do ' sajd 
an tnKinMr at tfte tjait r r « mri. tfw 
moiai fwr* 'Thev re t r v w i to pui lO 
powv).< of ( * ten into « ftve-pound 
» u a 

TH t (ompanv acJowwiaCKVfl as 
mucft f am acu(«iv efnoar 
rus t fd . and uur companv is cm-

tMrratard. dt uic ume it has taken to 
recover from <iur congmian tns is . ' 
Mr DavidJor told the Surface Trana-
{nnacton Board, J r ^ i a t o r v agen-

' cy. f t n i e r U"s montfi 'Decadw of 
pnor » iprnence told u i that our 
proj*ct»ns were correct But reaJity 
t tM Deen telling us lomeininj i eisc ' 

Mr Davidson rook a twoif i i rds 
(My cut last vear to SMI 000. as 
profKi dropped 4i oercent 

Like otfier railroad execut ive, fie 
reiists most ilemanas f: om rail cus
tomen unKms and memOers of Con-
treas for renewed <ioverfirnt.ru over-
Jjgfll i iOte EĴe rajJr9ads wereJeret 
utatod almoai rwo decades i«o c m 
tes »av thev have won unquestioning 
approval fur merger* tnat nave re
duced competition and increased 
coats 

The f l juren »/»o% rnat •« percent 
of ItM Wippera in the Lnued Sta tn 
• r t now captive, taid CTiartet « 
Matthews. cAairmao of tne rezaa 
Railroad Commuwton "Thai s why 
• e re pusnmit \ M iyr tace Transpor-
Uuon Board for iome poime^ thai 
•111 encourage compeauoo ' 

L'tuon Pacific has responded in 
coropMunu over safery and service 
by a«reetn« ro rrf .ruit (ftouaanda of 
new workers. L'̂ uuim veterins sav 
if»e maapenence of the oew fiires will 
present new ns iu . TTie railroad has 
aiao begun allowing workers la take 
a ftjJt 24 btx i r i of re^i after ai leasf 
seven consecutive day» of C hour-
plus shifts (ThouBh FeCeraj ruiet 
Kmtt ttmm ro i : nours uocraiing a 
train, they ar" p j tu ^mno time ' f j r 
any e n / a hours they i r e ttuck awav 
from (w>me >,r from a moipi > 
other Oreakirr-Hjgn J companv v n . 
m Ute Sr Un^a j rea. .if *ftefner 
I t iung workers nap on .die :rains 

TTie mercer oi Umon Pacific and Southern Pacifir haa left traina aackad 
« t t h e Englewood switching yard and delayed shipments m Houcton. 

might help them avoid nodding oft 
when thev are moving 

For L'nion Pacific, to bend at all is 
unasuaJ Wuh fy t iems modeled on 
the mtiJi jrv, Lie company has s«am 
wcly endiess rut« buoka. infraction 
codes and penalties, govemuig ev
erything from (he approprtat* c/wr 
•ocrapny for lumpmg down from a 
train to how rioaely worker) can 
approach a running or slopped en
gine before uisertiog ihair earplugs. 
"fasuborduiaiun " ur refusing a di 
recT order, is gnrunds for 'ILsmissaJ. 

In Uvoma. a glorified rail cmtsing 
with Iwo traffic lights, workers nnnt 
sign Qui from the motel lo dispatch
ers can ajwavs reach them Their 
lUUd destinations i r e seldom far-
tfier d u o the J4-nour dmer that 
slur»s the parking Kx — or its only 
competmun. which openres from a 
kitchen ai the gas uatton next door 

Yet Patrick Murpny, a conductor 
for a year and a half, swears by the 
need for ru.es. AS the laytng among 
his comrades goes, they ar« wntten 
in blood He loid of a fellow conductor 
who stepped off a moving train with 
the wmng loot f i n t and paid for it 
with both >«5 

" ! r VOU have an accident, it l u i t j 
' i t i le accident 'said Mr Murphy. :is 
I HousTon resident wno served seven 
years m rhe Naw before ;oming (he 

Union Pacific 
rhose rules make the rsJl^ a de~ 

(Banding mistress. Mr Murphv ex 
piaini that when his ptger buzxes he 
na» iQ moTuies ro check in or face 
discipline Whetiier af a r v f t ^ r a n t . 
the novies or wtierever. he uud. 

you ve got to throw your date to the 
side and make (hat phone call " One* 
he eapiajnj thai he a due at wort ai. 
sav. 1 A M . bis dates are often ready 
•B throw him to the side. 

For ali these n g o n . conductors 
and engineers %m two rewards. First 
u m e m b e r ^ p m a f r a u m n v of 
ibosa who can guide migmy chams of 
suei a mtle or two long. Like mv 
dad jays. The rai i rawi ts not a loO, 
u s a way of life. ' s«td Cory O f ^ 
vmia. a couductor aod t h * u n of a 
raitroad engineer, as tw fbuslwd a 
Sunday shift at the Uvtmia raiJ yaid. 

Second .s pay (hat i f afiout as goxi 
as Mue-coilar gets osuaily IS5 000 fo 
SSOOOO d year, including ov^mme. 
tfcii ro.WO to more than Sl 00 OOC lait 
year wnh aji the enended shift i. 

Compared (o jobs ouisi<te. the 
pav nere ts aatronom.caJ.' said Ttr 
ry Van Lppii. an engineer, as tw 
Signed out — or tied up as railroad, 
ers tav - bv computer at tfie Livonia 
rail vaf'J j fr ice * t t h Umbo time. 
Mr Van Epps s 12i.,.hour tn^n 
etmed him t S M M And he nre iv 

"Khe K a u f m a n n Fund" 
A Sm.ill Company A j ^ r m i y f Growch f u n d 

Ul General Equity Fund for 
the Ten Years Ending 3131/98 
Ul General Equity Fund for 

the Ten Years Ending 3131/98 
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• far M« r«« iflipvr-
• or crews. 

«r« are lod^few of evei ybody 
Ig to do." said 

:tn«er i t the 6mM Tree laa. the 
f»»re •They'reVryingtoput 10 
I of t a u r s mtm a 'ive-pound 

i E company acknowdges as 
•uch ' I ajn acutelyvemDar-
asaed. and our companVis em-
laed. at the time it has talun to 
•r from our congestion crikis. ' 
avtdson totd the Surface Trana-
u n Board, a regulatory agof-
rtter ihis month Decades 
expenence told us thai our' 
tlORS were cor r *c t But realiry 
•en tailing us something else." 

Davidson toofc a two-thirds 
ul last year, to IMl.000. at 
1 dropped 41 percent 
t other railrt»*d executives, he 
4 nitnM demands from rail cus-
1, unions aod members of Cun-
for renewed Govemineni over-
Since the railroads werr dereg-
' tUnost two decades ago. crtf-
/ they h«v* won unquesuoning 
f * i tor t n t rg t r s i tu t havt r«-

• mcrf cr o( Union Pacific and Souttera PactTic haa left tnins atacked 
^thc Eticlrwaod switchinff yanl and dcf sycd shi^nMnlB io Houmai 

• ngBres Mvw that M percent 

j w capuve. said Oinrles R 
at tbe TesM 

« d CommMMon. "Thai 's why 
pushing ths Surfaca Transpor-
•oard for soma pollcias thai 

icouract eompaauott." 
on Pacific has faspended to 
an t s over safety and servioe 
reemg to rrcTMH thousands of 
•orkers. thaufh veterana say 
tapanenca of tha naw lures wi l l 
-K a tw nsfea. Tha railraad haa 
t f u n aJtowuig workers to take 
24 hours of rest after at least 
cansccuuee days of 12-hour-

ihifts fTTwugh Federal rules 
them to 12 hours operating a 
'Jiry are paid "Umbo time ' for 
t t ra hours they are stuck away 
borne or from a motel i An-
brrafcthroufh a company rest, 
• SL LOUIS area, of whetfier 
( workers aap on idie ira..is 

help tftem avoid nodding off 
ry ar r moving. 

For \ ;mao Psrif ic. to Lend ai all is 
^dfnh systcma modeled on 

I company has saam-
lacty CBdjy t rula books, lafraction 

a i M l V a a ^ 
ap impna ia cbor-

f M a 

In L h w i u . a gtor 
WWl iw« t r a f n c U f h t i . I 
f >gn OUT f rom the mou l I p dlspatcfv-
• n can always raaeh " m. Tbair 
UiMf! daatiaauona a n .«i l |pa far-
ibar than the Z M w r 
s h a m Ibe pnrkuig lol — or rf^vdy 
oonpaciuon. which op i i 
KKcban ai tha gas s c a u ^ i 

Yei Patnck Murphy, a 
for s vvar and a hai l , swears ( 
need lor rules AS the saytng aman( \ 
his comrades goes, they are wnoaa 
10 blood. Ue told of a feUow conductor 
who stepped off a cnoWc train with 
thr wrong foot first and paid for i i 
mth boch legs-

" I f you have an acddeni. It Isn't a 
Itttic accident." said Mr. Murphy. Zt. 
a Houston resident who sanwt seven 
years ui the Navy bt tore tabling tha 

Union Pacif ic 
TTuae rulas mak* iba rails a de

manding misiraaiL Mr. Murpby es-
plains that wnen hM pagsr fi anaa. hs 
has 10 mmutcB lo cback m or (ace 
discipline. Whatber ac a immmmmu. 
(ba movtas or nba ia ia i . ha said. 
" imu>a I R a d n w f w d a u to Iba 
H i t and mahn * K ptHnacatt." Obcc 
ba aapla iH tiuc hp l i tfaa at work at. 

labaa a day off 
Por ail t te bread they put on the 

table, oxidnctors and engineers are 
rarefy there to break u. even in bet
ter dmas. " I k m my f t « wtfe b»> 
cause of the ra i l road. ' said an engi
neer wKh 27 years servtce- ffe 
stepped behind the coumcr at the 
L.vonis dmer to pour h's own coffee 
"This ts my home away from home." 
he expiamed. it was past U on a 
Sunday nigtiu but WIL*I no days off 
JUS year, he often k w i radL 

'We see more of them (han their 
wives.' said a waitress, sliding ut (o 
one of the d i i ^ r s booths for a break 
The engineer poured her a cup, too 
He told how he raised h u daughter. • 
y t a n old wtieo her parenu split, by 
hiring s mere who was just graduat
ing from h j b v t w o i 

I stayed divorced for 10 years." 
he continued. ' I remarrwd. but i i 
ain't workmg out either She )ust 
doeso't underhand." 

Last yaar. workers la the Houston 
region, whirb sireichts into much of 
Arkansas M d Louisiana, reached 
thetr tiraits. They won (heir uruon s 
backing for a regional walkout, but a 
cj iun ruled thai safery and fatigue 
were not issues over which they 
could i t n k t (n tlie rsi lroad traditkm 
of wearing company caps, they made 
Jp caps of thetr own with the red. 
wttiie aod blue Union Pacific cretf — 
and this motto "HcUo Houston. Wc 
Have s Problem " 

If railroad workers only recently 
began ID feel like the endangered 
c n w of ApoUo IX their ranks had 

tor feaiterbed-
4 m - VeU buo the IMO*^ freight 

Adff l tnu'rat ion, which enforces safe
ty eodes. Ufiion Paafic h M acraed to 
shut l is worst donnitonea. 

On aa w s p e t t f u u r al Port 
Worth and OaOas operations last 
week in a Oievrolei Subortiaa rettuitt 
to n d i oa tracks, Mr. Oav^ata r f r 
called thai whea he began m i MO. the 
life was even tougher The raUroad 
provided no lodgng. so he stayed at a 
Y J M C J L m Kansas wbere weeds 
poked up thraugh the wooden s lau of 
the shower na lLo r a iff ram aaigfif 
hois'L Other workers tusply dug pits, 
covered them with tarps and 
crawled a t 

Mr Oavtdsutt. now M, waa rapid 
prooMiians, Onuhing a lOM as su
pervisor of the Fan Worth jrard in 
i n weak, to found aianyoUer 
bui fanuliar faces toB around, wnh 
some younger facaa famil iar for 
their resrmblance to tbcir fathers. 

FQR aU the dislocation auff i red 
by hts oBBpany, iradMon re
mains s commoB hood. "We ve 

got a piece of track m Omaha, f^eb^ 
buiK ID iWZ." Mr OavidaiB said In 
t t o HMpectm ear "They sOU trail u 
t t o new cutof f ' " 

While acknowiedgJng t to need for 
more modam tabor condmooa and 
manageable schedulci. Mr Dawid> 
son says none of the emptoyee deaths 
Last year readied from overwvrk. in 
ODC. he said, an engmeer (dt aal^r* 
daapiu having had two weeks of v * . 

failed an alcohol lesL 
But among t to crews here • U v f c 

ala. e K h m t w a ibowa. A i i 

aad tta asm e ( a 
railroad 
Sunday shift at l b * U M M a cad yard. 

Second IS pay d u t la about aa gpod 
Mbtue<oluu-gats: 
SKMO a year, mcbidhig overtiine. 
but $70,000 to more than SIOOMI last 

'ar with au t t o eiTinrtart shifts. 
'Compared lo )ota ouisida, t t o 

rc IS asiraaooucal." said Tar-
n Eppa. an m t f ^ m r . as to 
out — or tied up, aa railroad 

ers s a V - b y conpMar at tba Uvoma 
raU ya^^o f f ka . V t tb "iHDbo i l a a . " 

:ppa't U H - b m r shift 
S331MI A i ^ to rarely 

/ Fund for 
mg 3131198 

for Retirement" 

2080 ^ 
^ w» -imifini fti Ui'l inc-iuil^ 

.U ukl "apitAt «aiiw rSvf* m * 

MM m I pUTMh Iv Tkl^-I I 
1 .1 . -Hf *maU AR'i rni<t i-^f 
rrtunnt tiarsM npr*(*«i ami 
m m rwvAtih hrfiir* "^"1 tn^M 
^gM tr 4 'Ul tl tM ntM JHUI jLit.r il 

'Ur , fn«^ 'tt small 'unpanv 

flDUERTisiHG mmj mmsm 
^ Mew 'or* "ViCT 1 'oonrj 'ur i dvrwnc sccourir 'nanagar to (oet 

lf« 'acrv-ocfy tesm r oyr *»j:-o*cec jtNeanng i»ei ceoartrwn. 

The <MBI cmd^tete ^ low 'c >.i*d uwi tuccns et the tBChnoOD> 

idve'Titrig cjCigor> u « ceir^ Pfrmr ano utawng a CBrmmm* 

ulas jpproich Wd owrwe asH^red acrobcti- »"iiiw«ent IrectMS 

¥om cne Msnagng Cnc*or '.onr^tM to to* ^-muMonaf eflbcM 

Ouseteu 'Xj*>r^ fva'etet. ^ «eeo •0'*«<- ' crafOfWmduWv 

4rc f^te^ for* r^nes > "xxcu trc xft ' i-eje Mfwe mtfor 

«oef^ce •n ouvwn. eioec u»y nive'— to tPe 'jmTroiOff 

nauftr i Mt-st oe t tM 'o M X * 'jnosr b r .̂ •adiines *nC be cawneeeo 

'.0 M)Oo^.ii-% ^tner "eir-i *• Jep.ir*r^ert j r d tne ccnTxnys C7>«riil 

S<y"« -r-*^ - i . r« 'w r - . r ^ 

' •C'- rf* r»»™"*^ - .•••:r r ' I K -e- i • ^ r » w s 

• y 
Utt early INO's. labor pacu had 
reduced (to crews on kmg'diatance 
trsMts lo just two. Naooaalty. rai l* 
road empioymeni feU to 234.000 by 
IMO from more than twice that m 
IMO. as freight increaaed by nearly 
half 

Still. wuBpa aeed not apply. From 
Mr. Davidaoa. a O^oot-s (ormer 
brakeman. on down, railraad irark-
ers are sued Ilka Uieir trams. Whan a 
tram breaks la two — it bapptna 

j once or twice a day on t to sysiaca — 
I t to conductor must be ready to lug 
, an lO-fiound )omi. called a knuckle, 
; perhaps a mile or more 

Besides tnusclc. t to work takes 
atlemivenesB and skiU Though long 
bauls across i t o open West can t um 

ad at 
cbnoae I t a aaaat alert amang t t o m 10 
lake t l u wbaal After bis van dnve r 

t o n on ottor routii a r t busy every 
mmute Unlike jets, trains have no 
auu)>pdot 

On a recem run through t t o buraid 
dar t from Laka Oiartas, L x . lo 
Houston. Alfred Detoach. t t o engi
neer, kept ht t Ouck hands on t t o 
ihronle. horn or brakes. Mr Murphy, 
his conductor, shouted u> to toard 
above t t o roar of two engines aod 
0,000 horsepower 

Over s crackling radu . dispatch
ers rt iayed i t o cooditkma ar.cad and 
granted prrrawsion to proceed. Con-
puierued track-side moniiors 
teamed ui tbeir own camions tti t t o 
iTionoione of synthesized speecit Mr. 
DekMch. w to alao lives in Moustoa. 
adtusied h u ipeed rhraugb curves, 
grades, bridges aod patches where 
mairtenaerr. delayed because of t t o 
coogesTion. forced him U) go as slow
ly as 10 miles an hour At his top 
speed of almost M miles an hour, 
stopping a tram with 2 kxomotives 
and M carv weighing a t o u l of more 
than 6J0b tons, would fiave taken at 
least a miie 

UMON PACIFIC doesn I own 
the Oak Tree Inn. but i i mighi 
u well Most f i ighu. It re-

servei n least 14 rooms tor its crews 
and fills (he other eight, too Witn its 
spsnan nur tidy rooms t to Oak Tree 
of fen •wme of the company's better 
todgimcs Elsewhere. Federal inves
tigators found dormitories the rail
road 'jwns Ul dangerous neighbor
hoods where workers were prey to 
thieves and vandals. One k x ^ n g in 
Anzonj was so mfested with insects 
t fut several crew members were 
treated far spider biles. 

In taUu with th^ Federal Rai l r rad 

iramwig One 
sMa t t o Oak Tree lan ter a 
after 17 bours af work 
h m r s o f w a M 
hour van tr ip — tokl how to 
trained on the 
route by rhree 
never been t t o re. 

One was from Texas, at leaat; the 
others were from Wlirnnwn and 
Utah. They Msisiantiy snlsunO t t o 
rulea oa proper footwear M d t b r 
proper umwg. loudness snd 
quenca of bom signals. dMn' i 
know wtore we were." t t o aagbMir 
said of I to manager from UtHL " l u t 
to knew how kmd to Mew t t o bora." 

T t a engineer, woanag « u n p a d 
Casey Jones cap. recounted bow to 

tramera on a new salscy bat U M lo 
I t o executive offices. 

" D i d yeu bnag u up wiib your 
auperviaerr* to wao askad. 

" I don'i know w to my svpenrtior 
IS s n y m o n , " to anasmcd. " I i 
evan bave a pbone auaber." 

"D id you bnag tt op la a aalety 
msstbig?" te waa aakad. 

**I haven't bad a salcty aaaibig 
smce 1M4." \ 

T t o w e m m wto took ^ eall 
pronused to mwsatigatt and call 
back. Sto nevrr did. I t o i 
sakLMr. I 
of no such lapses raganttng salscy 
complaints, which to said a w n foi> 
kiwcd up with kxa l e 

Kls ctnpkiyees. however, ara Hav 
ing bnck widi humor ibat. a t tetto 
old Soviet Union and aow Ruioia. 
comrasu with ctoary p n 
ments f rom above. Ttay spsafc of 
guidmg trams by t to calendar, not 
( to ckKk. A u l they |oke diat i t a 
Rinclittg Brottors circus mmtad to J 
buy die company — "not for t t o | 
radf t iad. thry wanted 
running iL " 

To f ix wtial wem w r o n ^ many j 
workers have t t o same answer ae \ 
t to i r customers. "1 got a i 
this tnerger." said one engineer, 
waiting on t to motel sidewalk for & J 
mom or a Uft 'Just go back to t t o i 
way l l was . ' 3 i 
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IIIL nil PlUUldi UUArUaU atoui jot vacancies reported to the Railroad Retirement 
Board's (RRB) field offices. The list includes orders that the receiving field office does not 
expect to fill locally, and which according to RRB records remained open as of tbe end of the 
month. 

Individuals who are interested in a particular vacancy should request additional infonnation and 
assistance from iheir local RRB field office. An RRB representative wiU fmd out whether the job 
is still open and assist m referring the applicant to the hiring official. The field office 
representative may also have infonnation about ocher job vacancies reported to the RRB 

j OCCUPATION (ORDER 1 RAILROAD 1 JOB LOCATION 
— _ 

| N O . I 1 Executives, Professionals, and Qerks 

Assistant Manager - Car 
Maintenance 

Asst Material Manager 

Marketing Manager 

Dispatcher 

Revenue Acct Tecfatiirian 

Supervisor Revenue Aca 

Accoimting Staff Asst 

Train Dispatcher 
Closing Date 07-10-98 

Surveyor . 

Railroad Lever Operator 
Closing Date 07-10-98 

Agent/Dispatcher 
Closing Date 07-17-98 

Train and Engine Service 

231-7007 

372-7006 

372-7007 

372-7002 

372-7003 

372-7005 

372-70C4 

121-7216 

231-7012 

121-7223 

241-7001 

Springfield Terminal | Waterville, ME 
Ry Co 

Montana Rail Link, I Livingston, MT 
Inc 

Montana Rail Link, 
Inc 

I Montana Rail Link, 
Inc 

Missoula, MT 

Missoula, MT 

\1&M iii Link 

I & M Rail Link 

Montana Rail Link, 
Inc 

Missoula, MT 

Missoula, MT 

Missoula, MT 

CSX Transportation I Chicago, IL 

Springfield Tenninal | N. Billerica, MA 
Railway Co 

I CSX Transportation 
Inc 

I Emons Railroad 
Group, Inc 

Ten-e Haute, IN 

York, PA 

CSX Transportation 
Inc 

New Orleans, LA 

CSX Transportation 
Inc 

Chicago, IL 

Minnesota Northem 
j Railroad. Inc | 

Crookston, MN 

Union Pacific RR Co Stockton, CA; Reno, 
NV; North Platte, NE 



Train Service Jobs 
Closing Date 07-13-98 

[378-7006 Union Pacific RR Co [vuma, AZ& St 
[Louis, MO 

Train Service Jobs 1 
Closing Date 07-20-98 | 

378-7007 ' Union Pacific RR Co Tucson, AZ & Salem, 
' O R 

Train Service Jobs 
Closing Date 09-21-98 1 

378-7008 Union Pacific RR Co Dexter, MO 

Closing Date 07-02-98 

Train Service 
Closing Date 07-06-98 

I Train & Engine Jobs 
Closing Date 07-20-98 

[Train Service 
Closing Date 07-10-98 

Train Service 
Closing Date 07-13-98 

Train Service 
Closing Date 07-27-98 

Union Pacific RR Co I Kansas City, MO 

Union Pacific RR Co Grand Junction, CO 

Union Pacific RR Co Salem, OR 

Union Pacific RR Co I St Paul, MN 

Union Pacific RR Co BHermiston, OR 

Train Service 
Closing Date 07-06-98 

I Hostlers 
Closing Date 07-27-98 

373-7006 Union Pacific RR Co 

373-7008 I Union Pacific RR Co 

Denver, CO 

Grand Junction, CO 

386-7014 Union Pacific RR Co Long Beach, CA 

[Train Service 
Closing Date 07-27-98 

[Train Service 
Closing Date 07-27-98 

[Train Service 
Closing Date 07-27-98 

Co I 
a m 

386-7005 Union Pacific RR Co Yenno, CA 

386-7006 Union Pacific RR Co Los Angeles, CA 

386-7007 1 Union Pacific RR Co j Bakersfield, CA 

Skilled Trades, Journeymen and Helpers 

Locomotive Electrician 231-7006 Housatonic Railroad 
Co Inc 

Canaan, CT 

Carmen 184-6008 Amtrak Kansas City, MO 

Machinists 231-7008 Springfield Tenninal 
1 Railway 

East Deerfield, MA 

Carman 231-9710 1 Springfield Terminal 
Railway 

[East Deerfield, MA 

Carmen 380-0002 Peninsula Terminal 
Co 1 

Portland, OR 

Locomotive Electrician 
Closing Date 07-15-98 | 

111-6003 1 Alabama & Gulf ] 
Coast Railway 1 

Fountain, AL 



Locomotive Mechanic 1378-7009 j Nd)raska Central 
J Raiiroad Co 

Norfolk, NE 

Electricians 
Closing Date 07-02-98 

[378-7011 1 Union Pacific RR Co North Platte, NE 

Machinists 
Closing Date 07-02-98 

[378-7012 Union Pacific RR Co North Platte, NE 

Electrician 
Closing Date 07-02-98 j 

184-7003 Union Pacific RR Co Kansas City, MO 

Carmen j 
1 Closing Date 07-02-98 | 

374-7007 Union Pacific RR Co Des Moines, IA 

1 Carpenters 1 
Closing Date 07-02-98 | 

374-7008 Union Pacific RR Co j Cedar Rapids, IA | 

Equipment Mechanics 
Closing Date 07-03-98 

Oakridge & Klamath 
Falls, OR 

Machine Helpers 
Closing Date 07-02-98 

Work Equipment Repairer 

Electrician 
Closing Date 07-13-98 

Asst Signal Person 
Closing Date 07-27-98 

Cannen 
Closing Date 07-02-98 

Carmen 
Closing Date 07-02-98 

Car Repairman 
Closing Date 07-27-98 

Asst Signal Workers 
Closing Date 07-27-98 

Cannen 
Closing Date 07-27-98 

Machinists 
Closing Date 07-27-98 

Electricians 
Closing Date 07-27-98 

Machinists 
Closing Date 07-27-98 

Electricians 
Closing Date 07-27-98 



Laborers - Maintenance of Way, Others 

Tamper Operator 

Tamper Operator 

Track Laborers 

Pier Technician 
Closing Date 07-01-98 

Trackmen 
Closing Date 07-06-98 

(-

Material Handlers 
Closing Date 07-27-98 

Supplyman/Laborer 
Closing Date 07-20-98 

[ Trackmen 
Closing Date 07-13-98 

Trackmen 
Closing Date 07-27-98 

Trackmen 
Closing Date 07-27-98 

[ Laborers 
Closing Date 07-27-98 

285-7002 

[376-7004 

376-7006 

Bloomer Shippers 
Connecting Railroad 
Co 

[Dakota Missouri 
Valley & Westem RR 
Inc 

Gibson City, IL 

Bismarck, ND 

CP Rail Inc 

CSX Transportation 

Union Pacific RK Co 

Union Pacific RR Co 

Union Pacific RR Co 

ND & MD 

Baltimore, MD 

Sharon Springs, KS 

Denver, CO 

Rawlins, WY 

Union Pacific RR Co Delta, Denver, 
Limon, & Glenwood 
Springs, CO _ 

Uniou Pacific RR Co 

Union Pacific RR Co 

Paimdale, Colton, 
City of Industry & 
Anaheim, CA 

Guadalupe & 
Tehachapi, CA 

Union Pacific RR Co I West Colton, CA 

Attendants, On-Board Services 

No Open Orders 

Miscellaneous, Including Foreman 

Track Foreman 1125-8001 South Central Florida 
Express Inc 

Belle Glac<!, FL 

Bridgetender 
Closing Date 07-10-98 | 

382-7007 j Union Pacific RR Co St Paul, MN 
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Belê ftiered 

managers ^ 
BY RIP WATSON 
l O U I N A L o r C O M M i a c I STAPP 

GOTHENBURG, Neb. — Union Pa
dfic Railroad will break up the man
agement of its operadoiu on Sept 1 
in an effort to bring day-to-day ded-
sion-maUng doser to the beleaguered 
railroad's custoiners, according to the 
company's top ezecuthre. 

The dedsion is an apparent sign 
that the increasing centralizadon of 
authority after five acquisidons is not 
working for UP. The company's string 
of acquisitions began in 1982 whh the 
Missouri Pacific and the Westem Pa
cific railroads and ended hi 1996 with 
die annexadon of Southem Pacific 
Rail Corp. 

The deals, wUch hiduded the ac-
quiiidon of Ghiî go * Nordiwestem 

•-: ' See UNION, Page lOA . 
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j Contintud from Page IA 

Union 
Transportation Co. in 1995, 
made UP the nation's largest 
railroad company with 36,000 
miles of track in 23 states. 

The move will shift dozens 
of managers from UP's fortress
like headquarters in Omaha to 
new regional ofFices in Houston 
and Roseville, Calif., a suburb 
of Sacramento. 

Can do better 

Union Pacific Corp. 
Chairman and Chief Executive 
Dick Davidson, during an in
spection tour of the railroad's 
coal-hauling routes in Wyoming 
and its $400 million reconstruc
tion project across Nebraska 
and lowa this week, acknowl
edged a direct connection be
tween the decentralization deci
sion and serious operating 
problems that began last sum
mer in the tiouston area and 
that even»"-'lv engulfed UP 
and the re. f the U.S. rail 
system. 

UP's most stubborn area of 
congestion — Southern Cali
fornia — should be relieved by 
Labor Day, Chairman Dick 
Davidson predicted. Story, llA 

"When we started thinking 
about it, we realized that no 
matter how good the planning 
was, the execution wasn't hap
pening," Mr. Davidson said. 
"We asked ourselves why. We 
know we can run a railroad a 
hell of a lot better than this." 

The operations management 
changes won't have an inunedi-
ate impact on customers be
cause their day-to-day contact 

with departments such as cus
tomer service and accounting 
will remain the same. Marketing 
activities will remain in Omaha. 

"This is all aimed at custom
ers and service improvements," 
Mr. Davidson said. "We are 
simplifying our processes and 
empowering people to do the 
work. The raiiroad is so big 
that you can't call all of the 
shots from the corner office on 
tiie 12th floor." 

Shake up managers 

UP plans to shake up its 
management by transferring 
people between departments. 
Mr. Davidson did not give any 
specific examples but one op
tion would be to ship people 
from marketing positions to the 
transportation department that 
handles daily train operations. 

The plan also calls for giving 
three new regional vice presi
dents more responsibility for all 
phases of operations, including 
engineering, mechanical and 
transpojrtation , functions. Mjc. 
Davidson admitted that those 
departments were "silos" with 
too few connections between 
them. 

Mr. Davidson said the re
gions will be split roughly into 
northern, southern and western 
sections. While the new region
al vice presidents will be for
mally announced later this 
month. The Associated Press 
reported that the executives in
volved are: 

• Mike Kelly, currently vice 
president of marketing, will 
take over in Omaha. 

• Jeff Verhall, general man
ager of the westem region, will 
be vice president of that region, 
out of lioseville, Calif. 

• Steve Barkley, already sta
tioned in Houston, will be vice 

president there. 
The regional vice presidents 

will put their teams togethei, 
and the new structure should 
be in place by Nov. 1, Mr. Da
vidson said. "Each of the re
gions will be as big as big rail
roads used to be," he said. 

UP and Missouri Pacific Rail
road both were about 10,000 
miles in length when they were 
merged in 1982. 

UP's changes mark a differ
ent direction from other recent 
'ail mergers that also concen
trated on centralization. The 
most visible example was the 
1995 consolidation that created 
Burlington Northem & Santa Fe 
Railway. 

"Centralization was good in 
the 1970s, but the railroad was 
more manageable in the old 
days," Mr. Davidson said. "We 
want to put responsibility back 
in the field so that the general 
ofiice supports the field instead 
of vice versa." 

"People in the field are 
thirsty to have authority re-
tunied to"tHeHi','» Ha'sklfl.^ 'Uey 
are saying, 'Give us the respon
sibility and authority, and we 
will show you we can do it."" 

One potential target for ad
ditional change is the Harriman 
dispatching center in Omaha, 
which is responsible for nearly 
all operations on UP's through 
routes. 

Mr. Davidson said no major 
decision about dispatching 
changes has been made. UP al
ready has taken one step to de
centralize by shifting dozens of 
managers from Omaha to a 
joint dispatching facility in 
Houston that also houses 
BNSF. 

The railroad also has set up 
10 local dispatching centers in 
major terminal areas, such as 

Chicago and North Platte, Neb. 
Mr. Davidson said one rea

son the changes are being 
made was the level of execu
tion and employee enthusiasm 
in the Houston-area dispatch 
center. 

Setting sights on quality 

He said the restmcturing 
also will kick off a renewed ef
fort to focus on quality proce
dures that were compromised 
because each railroad involved 
in the recent mergers had a 
different view of what that 
process should be. 

One step toward the quaUty 
goal was the recent company-
wide ISO 9002 certification that 
reflects an outside evaluation of 
the company's commitment to 
quality procedures. 

Before UP launched an effort 
a decade ago to improve the, 
efficiency of its operations, the; 
company believed that 31% of 
its revenue was diminished by 
failures to deliver some phase 
i X ^ M t H . Thsit'nfilure levHHva* 
whittled down to 10% in the 
early 1990s but has jumped 
above 20% in recent years. 

UP's yearlong service trou-. 
bles have cost Union Pacific 
Corp. millions. The company 
last month reported a second-
quarter net loss of $419 million 
that reflected an after-tax loss, 
of $261 million from the, 
planned sale of Overnite Trans-; 
portation Co. and a $158 mil-, 
lion loss from continuing oper
ations. The first-quarter 1998 
loss was $62 million on top of 
a $152 million loss in the last, 
quarter of 1997. 

Union Pacific Corp. stock 
was selling for $38 a share in 
midday trading Wednesday, 
down 25 cents. 
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In cost-cutting 
move, UP plans 
tolavoflf600 
• Y I I P WATSON 
lOUIKAL or COMHItCI HAH 

Union PKUC lUiRMd is lay
ing off about 600 tnck worKen 
and deferring noimal mainte
nance projects on some routes in 
in apparent effort to conserve 
cash and boost tmirth-quarter 
earnings. 

The cost-cutting measure, 
which is likely J be followed by 
additional layoCEs in the railroad's 
maintenance ranks is the latest 
setback for UP, which has suf
fered more than $200 million in 
losses bora continuing operations 
this year. 

After three consecutlvT quar
tan of losses since widespread 
rail service problems began last 
year, parent company Union Pa
dfic Corp. ia expected to show a 
modest profit when the quarter 
ends Sept 30. 

By Uving off the 600 members 
of the Brotherhood of Mainte
nance of Way Empioyet and nol 
doing dozens of planned mainte
nance protects, the railroad ap
parently SUIKU 10 save teiu of 
miiUons of doUan that will en
hance earning! and improve caah 
flow. 

Raii gangs that install track 
and replace des can uae up mor<. 
than $700,000 a day in tnatetials 
aione, according to knowledge
able industry insiders. 

John Biomley. a UP spokes-
tiuin. declined to give an esti
mate of the expected finaiKial 
benefit bom the layoffs and sav
ings on any materials not includ
ed in die original budget that 
would have been required to 
complete die 1996 maintenance 
projects. 

The layolb follow a decision 
not to exceed the budget for 
maintenance woit done by the 
railroad's engineering depart
ment, which controls track, rail
road lie. bridge and other 
right of•%vay improvement pro
jects. 

Hie engineering department's 
budget, an estimated $500 mil
lion annually, wa.s spent fastei 
than plannei'. because of higher 
losis lor r.iatenals and lower 
fh.-in-.-vncrtcrl nrf>fl'i("ri\ir\' 

Qiiestions remained about the 
kication of the layofb. The rail
road said die 600 represented a 
systemwide figure, but a BMWE 
official said that number of work
ers just covered UP's Soullk̂ m 
Region that includes ttacks in 
Texas and surrounding states. 

Layoffs in the maintenance 
torces will not be acoompanied 
by job cuts in other depattments 
and are not coiJiected lo the 
railroad's recent reot)janizatiiin in 
Ihe operations department Mr. 
Bromley said. 

Mr. Bromley said the mainte
nance cuts wouid not aflect the 
railroad's capital cotutrucdon 
projects, which are coming out of 
a separate budget UP's total cap
ital spending budget for 1998 ex
ceeds $23 bOUon. That amouni 
includes mute capadry expanaion 
projects and other expeiidituTes, 
such as purchasing new iccomo-
dvei. 

The inidal notices are being 
given to about 6% of UPs total 
track maintenatice VMitk {orce of 
mote dian 10.000 people. 

The move marks the compa
ny's first substantial layolb this 
year. 

UP is continuing lo hire him-
dreds of new train c<ew employ
ee* lo operate beigh' service that 
is better than die depths of Hi 
bOJ 1997 service rieftdown but ia 
still below normil leveb on key 
efficiency iiMhcators such as train 
speea. freight car switching and 
departure delavs. 

Maintenan( i ' laynfb ate begin
ning two or three months sooner 
than die typical seaaonal (ur-
knighs. nioae occur at the end 
of calendar years when bad 
weadier on many portkms of 
UP's system makes track woik 
difficult 

The affected workers are 
members of roving givups called 
"system gangs' diat worii on 
maintenance and capital projects 
in a geographic area that typical
ly covers several hundred nilles. 

UP earliet this year moved to 
boost its cash position by cutting 
the corporation's dividend jnd 
selling $1.3 bilLoii in convertible 
sc<-iinti«". 11, MvtTMMs invostnrv 
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The National Association of Railroad Passengers' primary concem in this proceeding is 
seeing that Union Pacific can begin to reasoriably fulfill its contractual and statutory 
obligations to provide reliable handling of Amtrak trains. We also want to see the rail 
freight business run well and prosper, both as sound public policy and because a 
financially-weak freight railroad is unlikely to do a good job of running passenger trains. 

In the Houston/Gulf Coast area it is important to note that Amtrak has experienced 
worsened reliability even though the number of Amtrak movements, and thus the 
demands Amtrak is making on the infrastructure, declined in 1993 and declined ftirther in 
1995. 

• On November 4, 1993, the frequency of the Texas Eagle dropped from daily to tri
weekly. The train then ran from Chicago to Dallas where it split into sections going 
to San Antonio via Ft. Worth and Austin and, most relevant here, to Houston via 
Corsicana, College Station, Navasota and Cypress (Heame Subdivision). 

• On September 10, 1995. the Eagle's Dallas-Houston service was completely 
discontinued, leavin;̂  the tri-weekly Sunset Limited as the only Amtrak service in or 
near Houston, and indeed the only Amtrak service between New Orleans and San 
Antonio. 

Service continues to leave much to be desired, as reflected in up-to-date information 
availat?le at Aintrak's website. The mo'-* recent eastbound Sunset Limited departed Los 
Angeles on Tuesday, September 15. The train arrived San Antonio one hour 55 minutes 
late, but arrived Houston three hours 7 minutes late and arrived New Orleans 3 hours 35 
minutes late. Therefore, the public's perception is that the train lost one hour 40 minutes 
from time of arrival at San Antonio to time of arrival at New Orleans. However, this 
w-iderstates the amount of delay because there is about one hour 14 minutes of recovery 
time in the schedule from Schriever, Louisiana, to New Orleans, (that is, the eastbound 
train is given two hours 34 minutes to travel that 56-mile segment, whereas the 
westbound train gets one hour 20 minutes). Therefore, it would be more accurate to say 
that the train lost two hours 54 minutes (i.e., almost three hours). 

The trip which departed Los Angeles on Sunday, September 13. departed San Antonio 
1:17 late and arrived New Orleans 2:20 late. The Friday, September 11. trip departed San 
Antonio 3:25 minutes late and arrived New Orleans five hours late. The Wednesday, 
September 9 trip departed San Antonio 3:25 late and arrived New Orleans 5:10 late. The 
Sunday, August 23 trip departed San Antonio 50 minutes late and arrived New Orleans 
3:40 late. 

Nor is this a particularly tight schedule. The table below compares Amtrak's current 
schedules on the 573-mile San Antonio-New Orleans mn with previous schedules. 



Westward time (avg. speed) Eastward time (avg. speed) 
Current timetable (5/17/98) 14:40 (39.1 mph) 14:40 (39.1 mph) 
April 5, 1992 timetable 12:50 (44.6 mph) 13:15(43.2 mph) 
June 11, 1972 timetable 13:15(43.2 mph) 13:00(44.1 mph) 
Initial Amtrak tt (5/1/71) 13:20 (43.0 mph) [Note 1] 12:25 (46.1 mph) 
Final SPtt(Nov. 1970; 13:19(43.0 mph) [Note 1] 12:20 (46.5 mph) 

Note I : The timetable shows only a departure time at San Antonio. Time and speed shown here 
assume a 15-minute San Antonio dwell-time, the same as shown in Amtrak's 1972 timetable. 

It is good to report that the most recent westbound train, which departed New Orleans on 
Wednesday, September 16. arrived both Houston and San Antonio on time (although it 
was expected to arrive today in Los Angeles over three hours late). This .shows that 
trains can run on time. Unfortunately, for this route, on-time operation is the exception, 
not the mle. 

However, we gain but little reassurance from a single trip operating over one portion of 
Union Pacific on time. BNSF, in its July 8 "Application for Additional Remedial 
Conditions" (pages 7 and 3 of Introduction) said: "BNSF, other carriers and Houston area 
shippers are now experiencing altemating cycles of several days of sporadic 
improvement in UP service followed by a number of days when service retums to near 
crisis levels....Current traffic and congestion pattems are masking the potential risks at 
Houston, because summer rail traffic volumes arc routinely lower than autumn and 
winter traffic volumes." Indeed, through the summer of 1998 and for well over a year, 
the Sunset Limited seldom made its already-slow schedule between San Antonio and New 
Orleans. The length of delays significantly worsened after the UP/SP merger. 

Actions are needed to insure that on-time perfonnance becomes the rule, not the 
exception, and that extraordinary delays are virtually eliminated. 

Union Pai ific's own "Report on Houston & Gulf Coast Infrastmcture" (he r, 
"Report") identifies a number of infrastmcture projects that have the potential to improve 
reliability of operations on the S unset and Eagle routes. Examples include: 

• Extend tracks 4 and 5 of Corbyn yard on the Austin subdivision ($1.8 million). 
• Mainline capacity on Lafayette Subdivision (four projects totalling $29.4 million) 
• Relocate Neches River bridge operator (KCS dispatching position) to Spring ($0.5 

million) to eliminate problem that trains "must communicate with three or four 
controllers to pass through Beaumont." 

• Relocate mainline in Lake Charles ($13.4 million) because "mainline operations 
conflict with yard operations. 

• Connect the Eagle Lake and Ramsey sidings ($6.2 million) "creating a five-mile 
stretch of double track with crossovers in the center." 

• Extend and upgrade Buda siding ($3.5 million) between San Marcos and Austin "to 
permit trains to meet there while also allowing trains lo work a shipper facility 
>vithout interfering with mainline operations." 



Amtrak operations may benefit from some investments which are not physically on 
Amtrak-used lines but whose results inciude reducing freight train congestion on Amtrak-
used lines. 

The Report also states (Part I . , Section C): "Forced divestiture or expanded access for 
other railroads would. ..undermine UP's ability to fund these projects by altering the 
pattern of service that UP provides today. Should the Board order divestiture or require 
UP to open its traffic ba.se to other carriers, UP would have to reevaluate this investment 
program." 

It follows logically that, if the Board does not grant the rights requested by others, the 
Board should hold UP to its investment commitments. UP states, of course, that "the 
precise timing and specifics of some ofthe projects are likely to change." That is 
inevitable, given the magnitude of the overall program. Therefore, the Board should 
require UP's bi-weekly reports to continue and to include significant changes to—and the 
status of—UP's investment plans as outlined in the Report. This should give the Board 
and the interested public assurances that UP will not back out of significant investments 
whose execution may have been the basis for the Board's unwillingness to grant relief to 
shippers and other railroads. More precisely, it would give the Board timely waming 
about any changes in UP's investment plans that might justify further action by the 
Board. 

Certain investments may be so basic that they should in fact be mandated. If 
circumstances change in surprising ways, UP would have the opportunity to persuade the 
Board that mandates should be withdrawn. 

Meanwhile, certain requests made of the Board by other parties p-iay be justified in any 
event. For example. Tex Mex seeks to acquire and reactivate a now-abandoned UP line 
(Rosenberg-Victoria), an action that would take some traffic off a short piece of the 
"Sunset"" route. Premature line abandonments—that is, abandonments subsequently seen 
as bad business decisions—hav e been all too common in much of the U.S. Here, what is 
arguably a premature abandonment could be reversed, without UF itself making the 
investment. Indeed, UP would benefit both from the cash it woulc realize from selling 
the line, and from whatever track capacity it gains after the sold line is reactivated. 

We also noted with interest BNSF's request that the Board "grant F NSF overhead 
trackage rights to enable BNSF. should it determine to do so, tojoi.i the directional 
operations over any UP line or lines where UP commences direction.-il operations and 
where BNSF has trackage rights over one, but not both, lines involveo in the UP 
directional flows, including, specifically, over the Fort Worth to Dallas, TX line (via 
Arlington)" (Introduction, pâ e 18). 

Directional operation on single track lines obviously creates probler is for trains operating 
against the normal flow, whether these are freight trains of a carrier that lacks access to 
the line operating in the other direction or Amtrak trains needing to make intermediate 



stops on the directional line. Directional operation also may force circuitous handling of 
local •̂'•-ight shipments whose ultimate destinations are opposite from the "normal" 
direction of traffic, and cause railroads to lose some ft-eight business completely. 

We urge the Board to review UP's directional operations both as to impacts on Amtrak 
operations and on the value of the trackage rights the Board gave to BNSF, and take such 
remedial actions as the Board deems appropriate. 

Respectfully submitted, 

NATIONAL ASSOCIATION OF 
RAILROAD PASSENGERS 

Ross B. Capon, Executive Director 
900 Second St., NE, Suite 308 
Washington, DC 20002-3557 

Date: September 18, 1998 

CERTIFICATE OF SERVICE 

I hereby certify that copies of this document were .served this 18'*' day of September, 

1998, by first class mail upon all parties of record. 
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BEFORE THE 

SURFACE TRANSPORTATION 30ARD 

UNION PACIFIC CORPORATION, UNION 1 /vCIFIC RAILROAD COMPANY, 
AND MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER-

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORPORATION, AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY 

[HOUSTON/GULF COAST OVERSIGHT] 

COMMENTS OF THE 

U.S. DEPARTMENT OF AGRICULTURE 

A UTHORITY AND INTEREST 

These comments are filed on behalf of the Secretary of Agriculture. 

Under the Agricultural Adjustment Act of 1938 and the Agricultural Marketing 

Act of 1946, the Secretary is charged with the responsibility to represent the 

interests of agricultural shippers and producers in improving transportation 

services and facilities by, among other thingi, initiating and participating in 

Surface Transportation Board (STB) proceedings involving rates, charges, 

tariffs, practices, and services. In addition, the U.S. Department of Agriculture 

(USDA) is a participant in the markets for agricultural products through the 

operations of tht Commodity Credit Corporation and foreign commodity" 
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donation programs. 

Pursuant to the oversight authority it retained upon its approval of the 

UP/SP merger, the Board has requested comments on additional conditions to 

the merger for the Houston, Texas and Gulf Coast area. As an active partici

pant in the UP/SP merger proceeding, USDA submitted comments to the Board 

on March 29, April 29, and June 3, 1996. In addition, we submitted comments 

on August 15, 1997 in STB Finance Docket No. 32760 (Sub-No. 21), the 

original oversight proceeding. In those comments we pointed out that rail 

service is critical to the economic well-being of this nation's rural and agricul

tural economies. Many agricultural products are produced in areas located 

great distances from export and domestic markets. Moreover, agricultural 

shippers generally have limited access to cost-efficient, alternative providers of 

transportation services because many are located beyond effective trucking 

distances from these markets and far from available waterway transportation. 

We highlighted the importance of competitive rail service for agricultural 

producers and shippers and the entire rural economy and expressed concern 

over the increased concentration in the U.S. rail industry- and its adverse 

effects on U.S. agriculture. 

While USDA opposed the UP/SP merger, we were heartened by the STB's 

determinatioii to mitigate any potential competitive harm to agricultural 

shippers caused by the merger. In preparation for last year's oversight filings, 



USDA held a series of "listening sessions" in major grain-producing states. At 

that time, agricultural shippers were generally frustrated by the service levels 

provided by UP/SP and by the apparent lack of vigorous competition provided 

by BNSF over the 4,000 miles of trackage rights it had received in order tc 

replace service formerly provided by SP. In retrospect, it seems likely that 

these concerns were early indications of the service failures that would eventu

ally force the Board to initiate STB Ex Parte 573. 

RAILROAD SERVICE TO MEXICO 

In our comments in the UP/SP oversight proceeding on August 15, 1997, 

we urged the Board "to begin a careful and public examination of tht; competi

tive situation in rail movements from the lower plains to the Gulf and Mexico." 

In light of Houston's role as the epicenter of the service failures, this proceed

ing seems to be responsive to that ca" ' iston is critical to the transporta

ticn of U.S. agricultural products. Not only is Houston a port of significant 

importance, but Houston lies astride a key corridor linking the United States 

and Mexico. Indeed, USDA's interest in tnis proceeding stems from our desire 

to facilitate the export of agricultural products in general, and exports to 

Mexico in particular. 

Mexico is an important and growing market for U.S. agricultural prod

ucts, including grains and oilseeds. The volumes of U.S. grain being exported 



to Mexico have increased thanks to the trade liberalization which occurred as a 

result of the North American Free Trade Agreement (NAFTA) and the reduction 

in domestic producer subsidies for basic grains in Mexico which have accompa

nied trade liberalization. To allow U.S. gram producers to continue to share 

the benefits of NAFTA by exporting U.S. grain to Mexico, overland railroad 

services from the U.S. to Mexico must be competitive. As the competitiveness of 

railroad transportation to the border declines, our ability to export into Mexico 

also declines. Rail service is particularly important to the many small Mexican 

feed grain importers because these importers typically cannot handle or afford 

the ship-size lots of feed grain available by maritime transportation. USDA has 

a special interest in the availabilit>' of low-cost, competitive railroad service to 

Mexico because it helps underwrite the e.xports of U.S. grain to Mexico through 

the GSM-102 credit guarantee program. 

USDA COMMENTS ON THE "CONSENSUS PLAN" 

USDA believes that adequate competition in the cross-border rail traffic 

is important for U.S. agricultural exports. After studying •̂ he various proposals 

offered in this proceeding, including the "consensus plan," USDA believes that 

.''hen evaluating proposals aimed at improving the operations of the Houston 

rail complex, the Board should be gtjided by individuals with appropriate 

railroiid operating experience. USDA's specific comments will focus on those 



proposals that will expand rail capacity and facilitate agricultural trade with 

Mexico. We suggest the following provisions be adopted: 

(1) The Board should require the Union Pacific Railroad (UP) to sell its 

rights to the former Southern Pacific line between Rosenberg and 

Victoria, Texas to the Texas Mexican Railway Company (Tex Mex). 

t2) To ensure that the trackage rights granted Tex Mex in STB Deci

sion No. 44 can be adequately exercised, the Board should estab

lish a neutral dispatching authority over the Houston/Gulf Coast 

region. This is needed to ensure that dispatching decisions are 

made in a fair and equitable manner. 

(3) USD/, is concerned that lack of infrastructure may have contrib

uted to the ser\'ice failures of 1997 and 1998. Therefore, we be

lieve the Board shov Id consider any proposal that promises to 

create additional infrastructure in the Gulf Coast region. In partic

ular, we believe that the Board should examine the proposal put 

forth in the consensus plan that would require the UP to allow the 

Tex Mex and Kansas City Southern Railway (KCS) to construct a 

new mainline linking Houston and Beaumont. 



COJVCL17S/OJV 

USDA appreciates the opportunity to submit comments in this proceed

ing. The conditions endorsed by JSDA should add capacity to the U.S. rail 

network and smooth the path through Houston. This would enable the KCS 

and Tex Mex to fulf i l l the promise^ of creating a NAFTA railroad, increasing 

competition in the border region and promoting U.S. agricultural exports. 

Sincerely, 

Michael V. Dunn 
Assistant Secretary 
Marketing and Regulatory Programs 
U.S. Department of Agriculture 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on September 18, 1998, he caused a copy of the 

Department of Agriculture's comments to be served by first-class mail, postage prepaid, on all 

parties of record in STB Finance Docket No. 32760 (Sub No. 26). 

Ceith A. Khndworth 
ogram Man.. <jer 

Marketing and fransportatiot Analysis 
Agricultural Markv̂ ting Service 
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September 17. 1998 

Honorable Vemon Williaris 
Case Cvintrol Unit 

Attn' STB Finance Docket No. 32760 (Sub-Nos. 26-32) 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Re: 
STB FINANCE DOCKET NO. 32760 (SUB-NOS. 26-32) 

UNION PACIFIC CORPORATION, et. aL 
~ CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATIOW, et. aL 

HOUSTON/CULF COAST OVERSIGHT 

Dear Secretary Williams: 

Enclosed is the statement of ihe Port of Houston Authority presenting its comments relating to 
tbe requests for new conditions on the UP/SP merger that were accepted for consideration by 
the Board. 

An original and 25 copies are enclosed, together with a 3.5-inch computer disk containing a 
copy of the statement in WordPerfect format. 

Respectfully submitted, 

Richard J.(^hiefelbein 
817-236-6841 

Ofiica of the Socretary 

SEP 1S 1998 
Part ot 

^ f ubUc Racord 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD /'^/ 

RtCtiVEO 
St? \^ 

Sl S FINANCE DOCKET NO. 32760 (SUB-NOS. 21532) ^\fis^ H 
UNION PACIFIC CORPORATION, fl/. \ \ M' 

- CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, et. aL 

HOUSTON/GULF V OAST OVERSIGHT 

COMMENTS OF 
THE PORT OF HOUSTON AUTHORITY 

ON 
REQUESI S FOR ADDITIONAL CONDITIONS 

TO THE UNION PACIFIC/SOUTHERN PACIFIC MERGER 

Fhe purpose of this statement is to present the comments ofthe Port of Houston 

.Authority (Port Authority) regarding those requests for additional conditions to the merger of the 

Union I acific and Southem Pacific railroads which were accepted by the Board in Decision No. 

6 in this proceeding. 

The Port of Houston Authority 

The Port of Houston Authority is an autonomous govemmental entity which owns the 

public facilities along the 50-mile Houston Ship Channel and is the Channel's official sponsor. 

The Port of Houston Authority owns 43 general cargo wharves, owns and operates the Barbours 

Cut Container Tenninal. the Container Terminal at Galveston, and Houston Public Grain 

Elevator No. 2, which are available for public use. It also owns a bulk materials handling plant. 



a bagging and loading facility, a refrigerated facility, two liquid cargo wharves, and other 

facilities which are leased to priva*.̂  operators. The Port of Houston complex also includes 

numerous privately-owned terminals. The Port Authority also operates the Malcolm Baldridge 

Foreign Trade Zone. 

The Port Authority's facilities handle approximately 15 percent ofthe approximately 150 

million tons of cargo moving through the Port of Ho.iston. The Port of Houston ranks first in the 

United States in total foreign water-bome commerce handled and second in total tonnage. It is 

the seventh busiest port in the world. Last year, the Port of Houston handled over 6,400 ships. 

50,000 barges and 935,000 TEU's (twenty-fool equivalent container units). 

The Port of Houston is home to a $15 billion petrochemical complex, the largest in the 

nation. The Port generates approximately 196,000 jobs and S5.5 billion in economic activity 

annually. 

Summary 

fhe Port Authority supports certain of the requests for additional conditions made in the 

Consensus Plr-r, and in the Burlington Northem Santa Fe (BNSF) filing. The following listing 

summarizes those requests and the portions of each which the Port Authority supports. Details 

ofthe Port Authority's reasons for supporting each request are presented in the following sections 

of this statement: 

• That rhe Board should make permanent the provisions of Emergency Service Order No. 

1518 that: (a) temporarily suspended the restriction the Tex Mex's trackage rights could be 

used only for shipments having a prior or subsequent movement on Tex Mex; and (b) 



temporarily granted Tex Mex trackage rights over UP's "Algoa route" between Placedo, 

TX and Algoa. TX and over BNSF from Algoa to Alvin. TX and to T&NO Junction. TX. 

• That the Port Terminal Railroad Association (PTRA), or its successor organization if 

PTRA is dissolved, should provide neutral switching over the trackage formerly operated 

by the Houston Belt & Tenninal Railroad (HB&T). 

• That the neutral switching area in and around Houston be expanded to include shippers 

located on UP's line between the junction with PTR.\ immediately north of Bridge 5 A to 

Morgan's Point on the south side of the Houston Ship Channel, including Harrisburg. 

Manchester, Sinco, Pasadena, Deer Park, Strang, La Porte, and Morgan's Point, with 

PTRA, or its successor, designated as the neutral switching operator. The Port Authority 

specifically does not support or endorse any change to the rail service provided to shippers 

located on the Bayport Loop or on UP's line at or south of Strang Yard. 

• That neutral dispatching be perfonned by PTRA. o.- its successor, on the trackage formerly 

operated by HB&T and on the UP line between o.idge 5A and Morgan's Point described 

above in addition to the lines cunently operated by PTP̂ A. 

• That Tex Mex be acknowledged as a full voting member of PTRA and that the Port 

Authority's voting status on the PTRA Board be restored. 

• That a yard adequate to satisfy Tex Mex's switching needs in Houston be made available to 

Tex Mex at a reasonable price or lease rate. 

• That the KCS/Tex Mex proposal to constmct an additional track between Houston and 

Beaumont, increasing rail capacity in that corridor and adding an additional canier to the 

Houston markc' be authorized by the Board. 



That the UP's Clinton Br mch be contiolled and operated by the PTRA, or its successor. 

Emergency Service Order Provisions 

Emergency Service Order No. 1518 temporarily suspended the restriction tha: the Tex 

Mex's trackage rights to Houston and Beaumont could be used only fcr shipments having a prior 

or subsequent movement on Tex Mex. 

Suspending that restriction has provided an additional competitive choice to shippers 

located on the trackage operated by PTRA and on the trackage formerly operated by HB&T. In 

addition to UP and BNSF. shippers have been able to choose Tex Mex as their line-haul carrier 

for shipments lo Beaumont and beyond. This has increased Houston-area shippers' routing 

choices and has made additional capacity available in the form of Kansas Cily Southern's lines 

for movements beyond Beaumont. 

If the restriction on Tex Mex's trackage rights is reinstated, the additional capacity 

provided by KCS beyond Beaumont wil! not be available to shippers because neither UP nor 

BNSF will short-haul themselves by handing over traffic to KCS at Beaumont. Thus, both the 

competitive choices avnilable to Houston-area shippers and the rail infrastructure available to 

handle Houston-area shipments will be reduced if the restriction on Tex Mex's trackage righis is 

reinstated. 

The Port Authority supports making the temporary su.spension of Tex Mex's trackage 

rights restriction permanent. 

Emergency Service Order No. 1518 also granted Tex Mex temporary trackage rights over 

UP's "Algoa route" and over BNSF from Algoa into Houston. These rights have facilitated 



directional mnning by UP, BNSF, and Tex Mex between Houston and Placedo, I X, improving 

the ôw of trains into and out of the Houston terminal and contributing to the reduction in rail 

congestion in Houston. Operating northbound on the Algoa route and southbound on the 

Flatonia. TX to Placedo route has benefited shippers in Houston. The Port Authority supports 

making these overhead trackage rights pennanent. 

Neutra! Switching on HB<&T by PTRA 

For ai least 20 years, plans were developed to combine the operations of HB&T and 

PTRA. Both railroads performed a similar "belt railroad/neutral switching function" in 

geographic areas directly adjacent to one another. 

For many recent years. Southem Pacific's objections kept the combination fi-om being 

implemented. Southem Pacific was a member of PTRA. but was not an owner of HB&T. With 

the consummation ofthe UP/SP Merger. SP's concerns were no longer an issue became UP was 

both a member of PTRA and an owner of HB&T. 

However, instead of finally seeing the combination become a reality, HB&T was 

dissolved by UP and BNSF. its owners. Today, UP and BNSF each switch a portion of the 

fomier HB&T on a reciprocal switching basis and must exchange cars routed over the other 

railroad. Cars must also be switched by each railroad to Tex Mex on those shipments routed 

over Tex Mex. This is precisely the function PTRA performs for UP, BNSF, and Tex Mex. 

Having UP and BNSF make interchange mns between their respective yards just a few miles 

from PTRA's North Yard, where PTRA assembles cuts of cars destined for each railroad seems 

to make little sense. 



PTRA could perform the same function witii no duplication in interchange deliveries to 

the railroads. It appears that this change alone would reduce the number of interchange 

movements competing to use the congested trackage along the East Belt and the West Lelt lines. 

The Port Authority snoports having PTRA. or its successor organization should PTRA 

ever be dissolved, provide neutral switching services on the trackage formerly operated by 

HB&T. 

Expansion of Neutral Switching Area 

The Consensus Plan calls for an expansion of the neutral switching provided by PTRA 

over various lines in the Houston/Gulf Coast area. The BNSF filing calls for PTRA operation of 

the Clinton Branch. The Port Authority supports the expansion of PTRA's neutral switching 

over some, but not all ofthe lines requested by the Consensus Plan and supports PTRA operation 

of the Clinton Branch. 

In particular, the Port Authority supports expansion of area in which PTRA, or its 

successor if PTRA is ever dissolved, would provide n-jutral switching to include: (1) shippers 

located on UP's line between the junction ..ith PTRA im..iediately nor'h of Bridge 5A to 

Morgan's Point on the south side of the Houston Ship Channel, including Hanisburg, 

Manchester, Sinco. Pasadena, Deer Park. Strang, La Porte, and Morgan's Point, and (2) UP's 

Clinton Branch. This expanded area of neutral switching is in addition to the trackage currently 

operated by PTRA and the trackage formerly operated by HB&T. 

In November 1995, the Port Authority and UP and SP entered into an agreement in which 

the Port Authority agreed to support the then-proposed UP/SP Merger and UP and SP agreed, 

among other provisions, to permit the Port Autiority to build its own track on SP rights-of-way 



between Deer Park Junction and Barbours Cut and between Strang and the Port Authority's 

planned terminal at Bayport. Regarding the lalicr line, the Port Authority agreed: 

that any attempt by PHA [Port Authority] to establish rail service to others 

springing from New Track 2 [Strang to Bayport] shall void all other rights 

granted i erein including the right to operate over the right-of-way of 

Pri: ary Applicants [UP and SP] and any operating rights which may bt 

granted to PTRA or PHA by subsequent agreements whose purpose is to 

implement this letter agreement. 

As a result, the Port Authority does not support or endorse any change to the rail service 

provided to shippers located on 'he Bayport Loop or on UP's line at or south of Strang Yard. 

The following paragraphs discuss expansion of PTRA neutral switching operations on the 

line from Bridge 5A to Morgan's Point; the Clinton Branch is discussed in a separate section 

below. 

The industrial complex located along the Houston Ship Channel is one of the primary 

economic engines for the Houston region. The Port of Houston and the economic activity 

associated with the Port generate over $5.5 billion of economic activity annually and generate 

over 196.000 jobs. 

Assuring that this economic engme mns as efficiently as possibL is important to the 

Houston economy. The operational delays inherent in having two railroads operate over the 

same trackage can be reduced by having one of those railroads perform the work in the area. 

Reducing the delays in operations along the south side of the Houston Ship Channel will 

translate into better service for the area's rail shippers, making them more competitive in their 



marketplaces and preserving or expanding the lev̂ l ol economic activity in the Houston area. 

Neutral switching will also offer competitive transportation choices to those shippers which do 

not have a choice of line-haul canier today. 

Neutral Dispatching Performed by PTRA 

The Port Authority supports neutral dispatching of the trackage recommended for neutral 

switching. 

Neutral dispatching is so important to the efficient operation of the Houston terminal area 

that the Port Authority supports neutral dispatching on this trackage whether or not neutral 

switching is implemented as recommended above. 

In addition, the Port Authority strongly believes that the neutral dispatching function for 

this temtory should be performed by PTRA, not by a joint operation of the line-haul railroads. 

In the Houston terminal area, there is extensive joint trackage over which both UP and 

PTRA operate. All of this jointly-operated trackage is dispatched by the Joint dispatching center 

in Spring, regardless of track ownership; the non-signalled segments (Deer Park Junction tc 

Barbours Cut and the HL&P Lead ) are under the control ofthe UP yardmaster at Strang Yard. 

Although UP and BNSF are both members of PTRA. the dispatchii.î  that is performed by 

the joint dispatcher often delays PTRA movements. It was reported to the Port Authority that a 

PTRA train was delayed for 16 hours in a move from Manchester to North Yard, a distance of 

aboul 5 miles, while other irains in the area were given dispatching preference; this route is over 

Port Authority-owned tracKS except for a short segment al Bridge 5A. 

The Port Authority believes that joint dispatching of the Houston terminal by PTRA is 

ihe best way lo assure non-preferential dispatching of irains. Despite the fact that PTRA handled 



247.000 loaded cars between the planis along the Ship Channel and the line-haul railroads in 

1997. PTRA is not a participant in the joint dispatching center at Spring. TX, and does not even 

have an observer at the joint dispatching cenler. 

By its charter. PTRA is a neutral entity; employees of PTRA are more iikely lo make 

non-preferential dispatching decisions than are employees of one of the line haul caniers, even if 

the line-haul employee is supervised by a joint employee of the line-haul railroads. Having the 

dispatcher report to a joint employee reasonably assures that the diipalcher will nol give 

preference to one line-haul canier ovei the other, but il does not assure lhat the switching 

canier's movements will be dispatched without disadvantage relative lo the line-haul railroads' 

trains. 

The Port Authority believes that only by having the dispatching performed by Pl RA. or 

ils successor organization in the event PTRA is ever dissolved, will dispatching in the Houston 

area be performed on a non-preferential basis. It is not necessary for the jcin* dispatching cenler 

at Spring to be controlled by PTRA. but only the dispatching tenitory known as STO-2. which 

controls the area in which PTRA operates. 

Tex Mex Membership in PTRA; Port Authority Voting Status Restored 

PTRA is an unincorporated association formed by a 1924 agreemenl between the Port 

Authority and the railroads operating in Houston. In lhat agreemenl. the Port Authority made its 

railroad property available and the railroads agreed to operate that property in a neutral, 

non-preferential manner to serve industries located along ne Houston Ship Channel. For the 

first 50 years of the agreement, the Port Commissioners, who are unpaid appointees, also served 

as PTRA Board members. During this period, the Port Authority made all capital improvements 



and lhe Port Authority had the same number of votes as there were railroad members of PTRA, 

assuring a balance between the public and private interests served by PTRA. 

In 1974, the Board was split into a Board of Investment and a Board of Operation, with 

the Port Authority maintaining a roK-̂  on the Board of Investment, but not being involved in the 

day-to-day railroad operating decisions of the PTRA. 

In 1984. the parties reached an agreement under which the railroads would make future 

capital improvements on PTRA and the basis of the railroads' payment for use of the Port 

Authority's property was changed from an interest rental basis to a flat monthly fee; the Board of 

Investment was abolished and the Port Authority was made a non-voting member ofthe 

surviving Board of Operation. 

Because of its non-voting status, the Port Authority has not been able to provide the 

needed balance between the public and private interests served by the Port Authority's railroad 

assets. Restoring the Port Authority's vote on the PTRA Board would assure tha the public 

interest would be effectively served by the operations conducted on the publicly-owned rail 

infrastructure adjacent to the Houston Ship Channel. 

The 1924 PTRA agreement also clearly states that all railroads entering the City of 

Houston are members of PTRA. Tex Mex gained access to Houston under the terms of Decision 

No. 44 in this proceeding; Tex Mex should be a member of "1 RA. 

Tex Mex Yard in Houston 

In Decision No. 44 in this proceeding, the Board granted the rights requested by Tex Mex 

in the Sub-No. 14 Terminal Trackage Rights filing by Tex Mex. In the Sub-No. 14 applicafion, 

l ex Mex had requested access to HB&T's New South Yard. With the dissolution of HB&T, it is 

10 



no longer operationally fe,isible for Tex Mex lo have access to New South Yard, as BNSF 

utilizes that yard to support its switching operations in Houston related to the trackage rights 

lines granted to it in Decision No. 44. 

The Port Authority supports Tex Mex's request that a yard be made available to it in 

Houston, at a reasonable price or lease rate, to facilitate its operations in Houston and on its 

trackage rights to Beaumont and to Robstown. TX. 

Additional Track between Houston and Beaumont 

The Port Authority supp r̂ts the proposal to constmct an additional track between 

Housion and Beaumont, thereby increasing rail capacity in that corridor and adding an additional 

competitive railroad to the Housion market. The congestion which Housion has suffered in the 

last year has demonstrated that additional rail capacity in the Houston area would be beneficial to 

those industries which depend on the railroads to handle their outbound products and their 

inbound production materials. 

In addition, the Port Authority continues to support greater competition in the Houston 

rail market. The industries which compri.se the economic strength of Houston depend in large 

measure on the railroads to move their products to market. With greater competition in rail 

transportation, these industries are less likely to be at a competitive disadvantage in their more 

di.stant markets. The Port Authority believes that additional rail competition would be beneficial 

to the Houston industrial community and to the economy of the Houston area. 

For these reasons, the Port Authority supports the proposed increase in rail infrastmcture 

and the addition of another line-haul railroad to the Houston market. 
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PTRA Operation of the Clinton Branch 

The Port Authority has two facilities located on the Clinton Branch and served by UP. The first 

is Houston Public Grain Elevator No. 2 (Elevator). The Elevator, which is owned and operated 

by the Port Authority, has a capacity of 6 million busnels and its throughput is expected to 

exceed 40 million bushels in 1998. The second facility is Woodhouse Terminal (Woodhouse). 

Located adjacent to the Elevator, Woodhouse is owned by the Port Authority and is leased to a 

firm which operates the tenninal, handling cargoes through the Woodhouse warehouses and 

loading and unloading ships. 

Together, the Elevator and Woodhouse occupy 91 acres on the north side of the Houston 

Ship Cliannel. The complex has 1,200 feet of wharf on the Ship Channel and a 1,200-foot x 

250-foot boat slip equippeu to handle roll-on/roll-off cargoes in addition to break bulk cargoes. 

The combined facility also has 14 tracks for receiving railroad cars, each approximately 2,600 

feet long. 

The Port Authority supports the Consensus Plan's and BNSF's requests that the Clinton 

Branch be controlled by PTRA or its successor organization if PTRA is dissolved. The Port 

Authority believes that PTRA operation would be beneficial because it wculd resolve operating 

deficiencies that the Port Authority has experienced on the Clinton Branch and would do so 

without changing the railroads' access to shippers on the branch becaus*? the shippers' locations 

are open to reciprocal switching today. 

No Chanae in '̂ompetitive Access 

Changing the operating responsibility for the Clinton Branch to PTRA will not change 

the current competitive access to shippers on the br Jich. The shippers located along the Clinton 
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Branch, with the exception of UP's own automobile unloading facility, already are open to 

reciprocal switch, and thus have access to railroads other than UP. Tariff ICC SP 9500-D. issued 

by Southem Pacific Transportation Company on September 11, 1996 lists in Item 5090 the 

industries on the Clinton Branch (listed under station name Galena Park - 35070) which are open 

to reciprocal switch. These include Amencan Plant Food Company, Anow Terminal Company. 

Delta Steel Incorporated. Exxon Energy Chemical. GATX Terminal. Holnam Incorporated, City 

of Houston, Houston Public Grain Elevator No. 2, Stevedoring Service of America (at that time 

the lessee and operator of Woodhouse Terminal). Texaco Lubricants Company, and United 

States Gypsum Company. 

Service to the Elevator 

PTRA provides rail service to most of the industries located along the Houston Ship 

Channel. The exceptions are those industries located on the Clinton Branch, Exxon in Baytown. 

and three industries located on the HL&P Lead in La Porte. 

PTRA provides effeciive. non-preferential service switching service to shippers along 

both sides of the Ship Channel, all of whom have access to BNSF. UP. or The Texas Mexican 

Railway for line-haul serv ice, by virtue of PTRA's neutral switching status. 

PTR/\ makes its operating decisions for the benefit of the Houston terminal area overall, 

and does not base its decisions on the operating preferences of any one line-haul railroad. This is 

precisely the type of service which is needed at the Elevator, but has not been provided in the 

past. An example occuned during UP's recent congestion problems, when UP stored cars for 

other customers on the Port Authority's tracks at the Elevator, which prevented the Elevator 
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from receiving grain shipments consigned to it. despite the Port Authority's requests that UP 

remove the cars from its tracks. 

Service to Woodhouse Terminal 

Shipments destined to the Clinton Branch are handled in UP's Englewood Yard. In 

January 1997. the Port Authority was made aware of extensive delays in shipments destined to 

Woodhouse reaching Woodhouse once they had anived in Houston on BNSF. Reviewing car 

movement records confirmed that cars were taking between 4 and 8 days to be moved from 

BN3F's Pearland Yard (near Houston's Hobby Airport) to Woodhouse. a distance of 

approximately 13 miles. 

To resolve these delays, the Port Authority developed with the railroads an informal 

routing in which the cars for Woodhouse were delivered to PTRA. which switched them and 

placed them at a crossover switch connecting with the Clinton Branch. The UP switch crew then 

pulled the cars from the PTRA and delivered them to Woodhouse. In effect, this route 

substituted PTRA switching and transfer to the Clinton Branch for UP switching at Englewood 

and UP transfer to the Clinton Branch. The results were effective, with cars placed at the 

crossover the day after anival in Houston and being delivered by UP either later that day or on 

the next day. 

This example demonstrates the efficiency of using PTRA's North Yard, which is adjacent 

to the Clinton Branch, to handle traffic for the Clinton Branch rather than using UP's Englewood 

Yard, which is more distant. 

The Port of Houston Authority supports the Consensus Pian's and BNSF's request that 

operation of the Clinton Branch be perfonned by PTRA. As described above, PTRA operation 
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ofthe Clinton Branch could improve service to shippers located cn the branch without changing 

the existing competitive access for shippers located on the branch. 
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^rr i o ««« TO THE MERGER 
SEP 18 1998 

Part ot . 
Public Record 

This statement presents the comments of the 'jreater Houston Partnership (GHP) regarding 

those requests for additional conditions to the merger ofthe Union Pacific and Southem Pacific 

railroads which were accepted by the Board in Decision No. 6 in this proceeding. Because the 

GHP recommendations were among those accepted for consideration by th,: Board, the GHP 

intends to file rebuttal evidence and argument on October 16 in addition to the comments presented 

here related to requests made by other parties. 

The Greater Houston Partnership 

The Greater Houston Partnership is Houston's principal business organization and is 

dedicated to building prosperity in the Houston region. The Partnership has 2.400 members from 

virtually every industry sector throughout the eight-county Houston region. The Partnership's 

Board of Directors is composed of 112 cotporate CEO's of organi/.ations in the Houston region. 



Partnership members employ almost 600.000 people, which is one out of every three employees in 

the region. 

The GHP considers the following requests made in the Coiisensus Plan proposal to be 

largely similar to our own requests filed in this proceeding: 

• That the Board should make permanent the provisio: Emergency Service Order No. 1518 

that: (a) temporarily suspended the restriction the Tex Mex's trackage righis could be used only 

for shipments having a prior or subsequent movrmeni o.: Tex Mex; and (b) temporarily granted 

Tex Mex trackage rights over UP's "Algoa route" between Placedo, TX and Algoa, TX and 

over BNSF from Algoa to Alvin, TX and to T&NO Junction, TX. The GHP supports making 

these rights permanent if data indicate improvement or if improvement can be expected. 

• That the Port Terminal Railroad Association (PTRA), or its successor organization if the PTRA 

is dissolved, should provide neutral switching over the trackage formerly operated by the 

Houston Belt & Te-minal Railroad (HB&T). The GHP supports the PTRA, or its successor 

organization, as the provider of neui a switching over the former HB&T and in an additional 

area determined to be financially feasible. 

• That Tex Mex be acknowledged as a full voting member of PTRA and that the Port Authority's 

voting status on the PTRA Board be restored. The GHP supports for full PTRA Board 

membership the Port of Houston and all long haul railroads serving Houston. 

a That a yard adequate to satisfy Tex Mex's switching needs in Houston be made available to Tex 

Mex ai a reasonable price or lease rate; and that the KCS proposal to construct an additional 

track between Houston and Beaumont, increa.'̂ ing rail capacity in that corridor and adding an 

additional canier to the Houston market, be authorized by the Board. The GHP supports a 

process mediated by the STB involving the Union Pacific and other long haul railroads which 
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would facilitate an agreemenl lo sell or lease abandoned trackage and underutilized rights of 

way and switching yards for the purpose of adding rail system competitiveness, capacity, 

flexibility and geographic access. 

The conditions described above, which have been requested in the Consensus Plan, are 

similar to the GHP Board of Directors' resolution on Competition in Houston Freight Rail .Service. 

The GHP Board's resolution emphasizes that Houston's rail system performance must be "in the top 

tier of United States cities," which means that service and rates must be tmly competitive in order 

for Houston's port and its local industries to compete effectively in domestic and international 

markets. The GHP Board prefers that the private sector rectify noncompetitive situations through 

equitable compensation, but it realizes that federal statutes and regulations constitute a fundamental 

roadblock in some cases and should be modified. 

Many Houston shippers have expressed concerns related to this yeai's service difficulties 

and the growing difficulty in obtaining competitive service and rates. Their concem is for the level 

of rail service needed for a competitive Gulf Coast economy and the degree of rail industry 

competition needed to achieve tha* goal. Railroad consolidation in Houston has resulted in six 

Class 1 railroads being reduced to two, with an 80 percent market share dominance by one railroad. 

These issues are adversely affecting local shippers and the Houston economy Unless some 

conective action is taken, over the long term the cost of op*̂ rating in a large portion of the Houston 

area may well become competitively disadvantageous. 

September 17. 1998 
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Southem Pacific Rail Corporation, Southem Pacific 

Transportation Company, St. Louis Southwestem Railway 

Company, SPCSL Corp., and The Denver And Rio Grande Westem 
Railroad Company 

[Houston/Gulf Coast Oversight] 

COMMENTS OF NORFOLK SOUTHERN CORPORATION AND 
NORFOLK SOUTHERN RAILWAY COMPANY ON REQUESTS 

FOR REMEDIAL CONDITIONS 

Norfolk Southern Corporation and its wholly-owned subsidiary Norfolk Southem 

Railway Company (hereinafter jointly referred to as "NS") h-̂ reby submit these 

comments concerning the various requests for additional remedial conditions that have 

been filed in this proceeding. 

Introduction 

In this proceeding the Board has inquired whether it should impose additional 

conditions on the UP/SP merger pursuant to its oversight jurisdiction over that 

transaction, and has received the requests of numerous parties for additional 

conditions. NS does not take a formal position with respect to any of these particular 

requests. Nevertheless, NS is concerned about the broadei implications of this 

proceeding and the effect that an STB decision on various requests could have on 



other rail consolidations and tfie industry as a whole. The purpose of these comments, 

therefore, is to highlight the standards that, NS believes, should govern the Board's 

decision regarding individual requests for new remedial conditions on the Board's 1996 

approval of the U'-'-SP merger, and to suggest that the Board undertake cautiously any 

decision to further condition an already-completed transaction. 

NS has an interest in this proceeding and in the manner in which the various 

requests for conditions are resolved. First, as the Board is aware, NS has recently 

been involved in a major rail transaction involving the acquisition of control of Conrail 

by NS and CSX, a transaction which promises significant benefits to the rail industry 

and to the public at large. The Board's decision approving this transaction became 

effective on August 22, 1998. STB Finance Docket No. 33388, CSX Corporation, et aL 

- Control and Operating Leases/Agreements ~ Conrail Inc., etaL, Decision Nc. 89 

("Conrail") (served July 23, 1998). Like the UP/SP merger, the 'lonrail acquisition was 

approved subject to a 5-year limited oversight condition. A decision in this proceeding 

broadly expanding the Board's criteria for imposing conditions during the oversight of a 

previously approved and consummated consolidation could chill some aspects of NS's 

implementation ofthe Conrail trans?iction and erode tht benefits of that transaction. 

Moreover, like other Class I railroads, NS is the product of many previous rail mergers, 

and anticipates that it could be h .volved in similar efficiency-enhancing transactions in 

the future. 

In considering whether to impose additional conditions on the UP/SP merger in 

this proceeding, the Board mo î consider the consequences of this decision not only on 



rail operations in the Houston/Gulf Coast area, but also on the entire rail industry and 

on future rail transcictioi-js. The policies that have previously been articulated and 

applied by the Board (and the ICC) have proven effective for this purpose and should 

be adhered to in this and other oversight proceedings. 

More spec' 'ly. in determining whether to reopen a merger and to impose 

additional conditions after the transaction has already taken effect, the Board <ihould 

ask five questions. These questions are as follows: 

1. Is there an identifiable competitive public harm? 

2. Is the competitive hann caused by the merger? 

3. Will the requested condition solve the problem? 

4. Will the requested condition avoid significantly reducing the merger's 

benefits? 

5. Is the condition the least intrusive solution? 

Unless each of these questions is answered in the affinnative, and the Board 

finds that the proposed condition would be in the overall public interest, additional 

conditions should not be imposed on an already-completed transaction. It is an 

extraordinary power of the Board's to reopen prior transactions and to impose 

additional conditions ~ which after the tran.>action is consummated parties cannot 

realistically decr.ie to accept ~ and it is a power that should be exercised cautiously 

and sparingly. After the Board has found that a tr̂ ^̂ nsaction would be in the public 

interest and that the conditions it originally impose*: are sufficient to remedy any 



adverse effects, parties seeking to reopen a transaction should bear a particulaiiy 

hea;7 burden to prove that these findings were incorrect. 

With these criteria and principles in mind for imposing additional conditions, NS 

turns to a more detailed explanation of their importance and application in particular 

contexts. 

1. Is There an Identifiable Competitive Public Harm? 

In determining whether to reopen a merger by imposing additional conditions, 

the Board must first inquire whether there is a loss of competition that is harmful to the 

public. Other types of problems unrelated to rail competition (such as general service 

failures, labor disputes and natural disasters) are not properiy addressed through the 

imposition of additional co:iditions. Instead, Congress iias judged that these types of 

problems should be addressed prim îrily by the private sector and only in emergency 

situations by the Board through temporary emergency service orders. 

The Board affirmed this principle v.̂ ith respect to the UP/SP merger in Decision 

No. 10 of the general oversight proceeding (out of which this proceeding developed), 

holdifig that "in the absence of a competitive problem, it would not be appropriate for us 

to reopen the merger and impose additional conditions." STB Finance Docket No. 

32760 (Sub-No. 21), Union Pacific Corp., et ai - Control & Merger- Southem Pacific 

Rait Corp. et al. [Oversight] ("UP/SP Oversight'), Decision No. 10 (served October 27, 

1997) at 12. In that decision the Board rejected several requests for additional 



conditions where the proponents had failed to establish that the UP/SP merger had 

caused an identifiable competitive harm. Id at 12-13.̂  

TMO Board's pr- :tice in its exercise of oversight jurisdiction over rail mergers and 

consolidations has been to limit its consideration of new conditions to those that would 

addrer.s competitive harms. This is a sound policy that should be maintained. To 

expand the range of issues that are addressable through new remedial conditiciis 

beyond unintended anticompetitive effects would significantly enlaige the Board's 

powers, and frustrate the Congressional intention that regulators should not micro-

manage the rail industry except under emergency conditions. 

There are any number of factors apart from competitive failures that can 

adversely affect a railroad's operations. Among these are a lack of capital, a lack of 

infrastructure, overregulation, incorrect management decisions, unanticipated traffic 

increases, natural disasters and problems on other railroads. Moreover, these are all 

problems that could affect any railroad, regardless cf whether it had been involved in a 

recent consolidation. There is no principle}d reason *o place one railroad under a more 

strict regulatory regime than others to avoid such pre blems simply because that 

^ See also UP/SP Oversight, Decision No. 10 (served October 27, 1997), at 1 ("the 
oversight condition was intended to examine whether the conditions we have imposed 
have effectively addressed the competitive issues they were intended to remedy") 
(italics added); id. at 2 ("reduction in competition in the markets that UP serves" is "the 
focus of the oversight cotidition imposed by the Board in its approval of the merger") 
(italics added); STB Finance Docket No. 32760 (Sub-No. 26), Union Pacific Corp., etaL 
- Control & Merger - Southem Pacific Rail Corp. et al. ["Houston/Gulf Coast 
Oversight"] ("UPlSP Houston Gulf Coast Oversight"), Decision No. 1 (served March 31, 
1998), at 4; UP/SP Houston/Gulf Coast Oversight, Decision No. 6 (served August 4, 
1998), at 4. 



railroad was involved in a recent consolidation. Use of the Board's conditioning power 

in this way would be arbitrary and would unnecessarily punish railroads for engaging in 

beneficial transactions. 

Congress has authorized the Board to address service-related problems that 

may arise in the rail industry by issuing emergency service orders, but only under 

narrow circumstances. 49 U.S.C. § 11123(a). To exercise such authority, the Boarĉ  

must specifically find: 1) that there is "a sfiortage of equipment, congestion of traffic, 

unauthorized cessation of operations, or other failure of traffic movement"; 2) that the 

problem has createc an "emergency situation"; and 3) that the situation is of such 

magnitude as to have "substantial adverse effects on shippers, or on the rail service in 

a region of the United States," or that a rail carrier under the Board's jurisdiction 

"cannot transport the traffic offered to it in a manner that properly serves the public." 

td. More wer, an emergency service order may only be issued for an initial period oi 30 

days, subject to a maximum extension of 270 days. Id. The provisions of § 11123 

make clear Congress' intent that the Board should play only a limited role with respect 

to the resolution and avoi Jance of service problems among railroads (only in 

emergency situations and through temporary orders), and that the primary 

responsibility for avoiding and resolving service difficulties lies with private railroads. 

The Board should not use its power to impose conditions on rail consolidations to 

circumvent the procedural and substantive limitations of § 11123. To expand the 

Board's use of post-merger conditions to accomplish indirectly what Is not authorized 



under § 11123 would frustrate the intent of Congress, and would be an inappropriate 

use of the Board's oversight po./er.̂  

Where a reduction in rail competition in a particular market has been identified, 

it is also necessary to determine whether the loss of competition would be harmful to 

the public interest. Although a decrease in the number of competitors can adversely 

affect the public interest, it does not necessarily cause public harm. See 49 C.F R. 

§ 1180.1 (c)(2)(i) ("While the reduction in the number of competitors serving f market is 

not in itself harmful, a lessening of competition resulting from the elimination of a 

competitor may be contrary to the public interest"). In many situations there is no 

public harm caused by a reduction in competitive options. For example, where a 

merger would reduce the number of rail competitors in a market from three to two, 

generally there would be no harm to the public interest because competition between 

two railroads is adequate to insure competitive price and service offerings. See UP/SP 

Merger, Decision No. 44 (served August 6, 1996), at 119-121 (rejecting arguments that 

3-to-2 markets would be adversely affected by the UP/SP merger). The limited volume 

of traffic at the point in question may make dual carrier service inefficient and 

^ The risk th£t the express î  nitations of § 11123 woulc be frustrated through an 
expansive use ofthe Board's power to impose conditions on prior mergers is apparent 
in this proceeding. Several of the parties have requested the Board to impose 
conditions on the UP/SP merger that would make permanent certain provisions of the 
Board's prior emergency service order, which fias recently expired. See STB Service 
Order Nc 1518 (Sub-No. 1), Joint Petition for a Further Sen/ice Order (served July 31, 
1998) However, unless such requests can be independently justified as necessary to 
remedy competitive harms caused by the merger, they should not be granted. Rather, 
the statute expressly provides that the Board's emergency service orders must be 
temporary only. 



undesirable. Non-rail carriers may also provide sufficient competition to avoid public 

harm. "The Board recognizes that rail carriers face not only intramodal competition, but 

also intermodal competition from moiu, and water carriers." 49 C.F.R. § 1180.1(c)(2)(i). 

The proponent of a condition bears the burden not only to demonstrate a loss in t.he 

number of rail competitors, but that the competitive loss will enable a carrier to unduly 

raise rates or lower the quality of service to the public detriment. 

2. Is the Competitive Harm Caused By the Merger? 

Where a competitive harm has been identified, the Board must ask whether it 

was caused by the merger. If the competitive harm is one that predates the merger or 

would have arisen regardless ofthe transaction, it should not be addressed by 

imposing conditions ~ especially after the merger is consummated. 

It has been the continuing policy ofthe Board and its predecessor, the ICC, that 

conditions should be imposed only to address adverse effects of the transaction itself, 

not to solve transportation problems that preexisted the transaction or that are 

unrelated to it. The Board reiterated this principle when it approved the UP/SP merger, 

stating: "We will not impose conditions 'to ameliorate longstanding problems which 

were not created by the merger,' nor will we impose conditions that 'are in no way 

related either directly or indirectly to the involved merger.'" UP/SP Merger, Decision No. 

44 at 145, quoting Buriington Northem, Inc. - Control & Merger- St. L, 360 I.C.C. 788, 

952 (1980) ("BN/Frisco Merger"); see also Union Pacific Corporation - Confro/-

Missouri Pacific, 366 I.C.C. 462, 563 (1982) i^'UP/MP Merge f), affd sub nom. Southem 
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Pacific Transportation Co. v. Interstate Commerce Commission, 736 F.2d 708 (D.C. Cir. 

1984) ("Neither in BN-Fhsco nor in any subsequent rail mergei proceeding have we 

taken the position that a condition should be imposed solely because it would provide 

public benefits outweighing its detriments regardless of whether it is needed to redress 

a problem arising from the merger.").' 

There are sound reasons for this policy and why the Board should adhere to it. 

First, use of the Board's power to impose conditions on mergers as a means of 

restructuring the rail industry would be inconsistent with the statutory scheme whereby 

Congress has intentionally reserved restructuring decisions to the private sector. The 

historical background of Congress's decision to establish a system whereby rail 

consolidations and mergers are initiated by private railroads rather than by the 

government is well known, but bears repeating. In 1920. Congress amended the 

Interstate Commerce Act in an effort to promote the consolidation of railroads 

throughout the nation to achieve numerous public benefits. In so doing, Congress 

authorized and commanded the ICC to affirmatively develop a nationwide plan "for the 

consolidation of the railway properties of the continental United States into a limited 

number of systems." Transportation Act of 1920. Pub. L. No. 66-152, 41 Stat. 456. 481 

^ Even in the Board's recent Conrail decision, which in some respects stretched the 
policy of addressing only merger-related effects, the Board recognized this fundamental 
limitation on the conditioning power, stating: "A condition must address an effect of the 
transaction, and will generally not be imposed to ameliorate longstanding problems 
which were not created by the merger." Conrail, Decision No. 89 at 78. Nowhere in the 
Conrail decision does the Board suggest that it is appropriate to impose conditions 
solely to remedy problems not created by the transaction, much less to do so after the 
transaction is completed. 



(1920). This command-and-control system of rail restructuring was a failure. Not only 

was the ICC unable to deveiop a workable plan after many years, but numerous 

privately initiated transactions were prohibited or deterred. After 20 years Congress 

realized the inefficacy of this policy and again amended the Interstate Commerce Act. 

In 1940, Congress removed the Commission's authority to compel rail consolidations, 

and "the power to initiate mergers and consolidations was left completely in the hands 

ofthe carriers." St. Joe Paper Co. v. Atlantic Coast Line R. Co., 347 U.S. 298, 319 

(1954). Transportation Act of 1940, Pub. L. No. 76-785, 54 Stat. 898, 905 (1940). 

The ICC has recognized in prior merger decisions that to use its power to place 

conditions on mergers to resolve problems unrelated to the merger would contravene 

the underlying policy of the Interstate Commerce Act: 

[W]e s^ould not use ojr conditioning powers to make consolidation 
proceedings vehicles for rail system restructuring. To do so would not be 
consistent with t' .e Congressional intent underlying the statutory scheme 
governing railroad consolidations. . .. Under this statutory scheme, our 
role in merger proceedings is to evaluate carrier-originated proposals to 
determine whether they are consistent v/ith the public interest. To the 
extent governmental assistance is benevicial in formulating rail 
restructuring plans, DOT has statutory authority to provide such 
assistance. 

UP/MP Merger, 366 I.C.C. at 564. Government-imposed conditions reaching beyond 

transaction-related harms would risk the same problems ofthe pre-1940 regime, and 

would be inconsistent with Congress's deliberate rejection of command-and-control 

restructuring of railroads. 

Second, to take advantage of the fact that private railroads have negotiated a 

transaction requiring Board approval to compel the resolution of preexisting or 
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unrelated transportation problems would be unfair to the railroads nvolved, and would 

deter railroads from engaging in such actions in the future. "[T]he imposition of 

conditions on a transaction creates a disincentive for the parties to consummate the 

transaction. Therefore, imposition of conditions not related to possible adverse impacts 

of a conso'idation might cause carriers to forego a consolidation that would, without 

conditions, yield net public benefits." UP/MP Merger, 366 I.C.C. at 564.'* If Congress 

had intended to authorize the Board to have a role in affirmatively restructuring the rail 

industry, it would not have done so in a manner that would discourage beneficial 

transactions, as a practice of imposing merger conditions for this purpose would do. 

Finally, to expand the range of conditions that may be imposed in rail merger 

proceedings beyond those addressing problems related to the transaction itself would 

significantly add to the complexity of those proceedings, and open the door to all 

manner of requests. "This would increase the time required to decide these cases, 

contrary to Congressional intent that railroad consolidation proceedings be handled 

expeditiously." UP/MP Merger, 366 I.C.C. at 565. Such a policy (if applicable following 

consummation of a transaction) would also undermine the finality of rail consolidations, 

" See also Chicago, Milwaukee, St. Paul and Pacific R.R. Co. - Reorganization -
Acquisition by Grand Trunk Corp., 2 I.C.C.2d. 427, 455 (1985) ("[l]f the Commission 
were to follow a policy of granting trackage rights that do not address specific, merger-
related competitive harms, but simply enhance competition in the short run, we would 
not only unduly burden the merger at hand but would also create an unreasonable 
chilling effect on potential future rail combinations to the detriment of shippers, carriers, 
and the general public"). 
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allowing parties to file requests long after a transaction is consummated on the sole 

basis that a proposed condition might create additional public benefits.^ 

For all of these reasons, the Board must adhere to its policy of ensuring that any 

condition imposed on a transaction would address a competitive harm caused by the 

transduction itself.® 

3. Will the Requested Condition Solve the Problem? 

This fundamental criterion requires the least explanation. Even where it is found 

that a merger has produced harmful anticompetitive consequences, additional 

conditions may not be imposed unless the conditions would resolve the problem, or at 

least minimize the harmful effects ofthe transaction. To impose additional conditions 

under other circumstances would be an abuse of the Board's oversight power and 

undermine the stability ofthe rail industry. In determining whether a condition would 

^ An analogy used by the Board in a recent rate case in which it refused to reopen 
previous stand-alone cost calculations (which were admittedly based on incorrect data) 
is appropriate: "Like the classical figure Penelope, we would be faced with constantly 
restarting our task anew, never able to bring to a conclusion a rate case." STB 
Decision No. 41185, Arizona Public Service Co. v. The Atchison, Topeka and Santa Fe 
Railway Co. (served April 17, 1998), at 5. So too with rail consolidations. Because of 
the need for finality, expansive requests for remedial conditions unrelated to a 
transaction's effects should not be considered during the oversight process. 

® Aside from these policy constraints, the Board should recognize the ultimate 
administrative law and due process limits on its legal right to impose, co;itrary to its 
longstanding practice and policies, conditions unrelated to a transaction, especially 
when what amounts to a license has already been approved under statute. See Witkett 
v. I.C.C, 710 F.2d 861 (D.C. Cir. 1983) (unexplained departure from previo .sly applied 
standards in licensing proceeding is arbitrary and capricious); Reuters Ltd. v. F.C.C., 
781 F.3d 946 (D.C. Cir. 1985) (rescinding license contrary to agency policies even to 
achieve laudable aims Is improper). 
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resolve the competitive problem created by ihe merger, the Board must assure that it is 

"operationally feasible, and [will] produce net public benefits." Conrail, Decision No. 89 

at 78 Conditions that would simply transfer competitive advantages or revenue from 

one railroad to another would not further the public interest and must be rejected. 

4. Will the Requested Condition Avoid fignificantly Reducing the Merger's 
Benefits? 

It is indisputable that "conditions generally tend to reduce the benefits of a 

consolidation." Conrail, Decision No. 89 at 78; UP/SP Merger, Decision No. 44 at 144. 

Moreover, the more onerous the condition, the more likely it is to significantly reduce 

the benefits ofthe transaction. The Board has established numerous criteria designed 

to prevent the erosion of transaction benefits by the imposition of conditions. For 

example: "the Board will not normally impose conditions on a consolidation to protect a 

carrier unless essential services are affected and the condition: (i) Is shown to be 

related to the impact of the consolidation; (ii) is designed to enable shippers to receive 

adequai.. service; (iii) would not pose unreasonable operating or other problems for the 

consolidated carrier; and (iv) would not frustrate the ability of the consolidated carrier to 

obtain the anticipated public benefits." 49 C.F.R. § 1180.1(d)(1). 

In addition to the criteMa that have been employed for this purpose, it is also 

necessary for the Board to ask separately with respect to each condition whether 

(based on all the circumstan ;es) it would unduly erode the benefits of the transaction. 

When a transaction has already been implemented, and the Board is considering 
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whether to impose new conditions, this inquiry is even more important. To impose 

significant restructuring conditions, such as requiring a railroad to grant trackage rights 

to a competitor or to divest certain property, can be highly destabilizing to the 

consolidated railroa i, to rail employees and to the railroad industry. Moreover, the 

potential for undennining the benefits of a transaction are greater where operations 

have already ccmmenced under the post-merger system. 

The Board must consider not only direct consequences that could potentially 

undermine the benefits of a merger (such as the costs of rerouting traffic, loss of 

merger efficiencies, harm to rail employees and a decreased ability in the consolidated 

railroad to invest in plant improvements), but also the indirect effects. One factor that is 

of particular relevance with respect to post-transaction conditions is investor 

confidence. If the Board were to embrace a policy of imposing conditions on railroad 

consolidations after operations had begun, except in the most unusual circumstances, 

investor confidence in the railroad industry could be seriously weakened. 

The ICC recognized the risk of upsetting investor expectations by imposing 

conditions on a merger after the fact in Norfolk & Westem Ry. Co. and New York, 

Chicago & St. Louis R.R. Co. - Merger, 363 I.C.C. 270 (1980). In that case, the New 

York State Commissioner of Transportation filed a petition to reopen the merger 

between The Norfolk & Western Railway Company and The New York, Chicago and St. 

Louis Railroad Company (Nickel Plate), and to require Norfolk & Western to merge 

directly with the financially weak Delaware and Hudson. Norfolk & Westem presented 

evidence that such a decision would create "uncertainty as to the finality of Commission 
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decisions" and "undermine investor confidence in the rail industry," resulting in a higher 

cost of capital. Id. at 275. The Commission accepted this argument and declined to 

further condition the Nickel Plate merger, stating: "We have weighed the evidence 

concerning the impact of our decision on the ability of railroads to compete in capital 

markets and find that forced mergers here could hamper the industry's ability to finance 

plant improvements." Id. at 282. These same concerns must also be weighed in other 

proceedings where post-merger conditions are at issue. Only conditions that would not 

significantly undermine tne benefits of the merger or erode investor confidence should 

be imposed. 

5. Is the Condition the Least Intrusive Solution? 

It is well accepted that a condition "must be narrowly tailored" to remedy the 

adverse effects of a transaction. UP/SP Merger, Decision No. 44 at 145. As a 

corollary to this principle, the Board has stated: "We will not ordinarily impose a 

condition that would put its proponent in a better position than it occupied before the 

consolidation." Id. If, for example, prior to a merger the only competitive alternative to 

a direct single-line route is a joint line whereby traffic is interchanged between two 

competing carriers, and the merger eliminates one of the joint line competitors, a 

remedial condition should attempt only to restore the joint-line competition that 

previously existed and not to create a second single line. Moreover, where the 

competitive problem is caused by temporary circumstances (such as rail congestion 
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over competing lines), only a condition imposing temporary measures would be 

justified. 

The purpose of this requirement is self-evident. Unless the Board carefully 

ensured that any conditions imposed are narrowly tailored to the harm at issue, other 

limitations on the Board's exercise of its conditioning power would have little 

significance. Moreover, because of the potential destabilizing consequences of 

reopening a prior transaction and imposing additional conditions, it is imperative that 

the Board strictly adhere to this policy during its oversight of rail mergers. 

Conclusion 

The Board's authority under 49 U.S.C. §11324(c) to impose conditions on 

privately-initiated rail transactions is significant, and should be exercised only when 

certain criteria are established. The criteria set forth in these comments have 

previously been established by the Board and ICC. are well-grounded in law and 

policy, and should be reaffirmed in this proceeding. Moreover, the Board should 

recognize that to impose conditions after a transaction is consummated is an 

extraordinary measure, one that has potentially far-reaching consequences. Some 

conditions that might be justified at the outset of a merger would not be appropriate to 

impose afterwards, because of concerns for the finality of Board decisions and for 

protecting the reasonable reliance interests of parties to a transaction. 

In considering the various requests for additional remedial conditions in this 

proceeding, the Board should consider the criteria set forth in these comments. More 
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specifically, the Board should not impose any condition unless it specifically finds: (1) 

that there is a competitive public hamri; (2) that the hann was caused by the UP/SP 

merger; (3) that the condition will solve the problem; (4) that the condifion will not 

significantly reduce the merger's benefits; and (5) that the condition is the least 

intrusive solution possible. 

Respectfully submitted, 

William C. Wooldridge, Vice President-Law 
J. Gary Lane, General Counsel-Corporal: 
George A. Aspatore, General Solicitor-Regulation 

NORFOLK SOUTHERN CORPORATION 
Three Commercial Place 
Norfolk, Virginia 23510 
Tel: 757-629-2657 
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captioned matter In accordance with prior Board orders, we have also enclosed a diskette in Word 
Perfect foi tiat. 

Thank you for vour cooperation 

Daniel R Elliott, III 
Assistant General Counsel 

cc: C J Miller, III, General Counsel 



BEFORE THE 
EH-vewt̂ êxarv SURFACE TRANSPORTATION BOARD 

c,£? \ ^ ^̂ ^̂  STB FINANCE DOCKET NO. 32760 (Sub-No. 26) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
COMPANY, AND MISSOURI PACIFIC RAIL CORPORATION-CONTROL 
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VERIFIED STATEMENT OF 
JAMES BRUNK tNHOEFER 

UNITED TRANSPORTATION UNION 

I am James Brunkenhoefer, the National Legislative Director or the Un'ted Transportation 

Unioi. V UTU") 

The UTU recognizes that Unio.i Pacific's ("UP") service crisis over the past year has been 

a significant problem for shippers throughout the country. But we are confident that this crisis had 

nothing to do with any absence of competition, or with any reduction in competition caused by the 

UP-SP merger This was a failure of service, not competition. 

The UTU lived through the service meltdown on SP in the late 1970's and early I980's. Like 

that earlier collapse on the SP, this most recent se'.vice crisis was fundamentally the resuh of the 

inherent weaknesses of SP's operations. External stresses pushed the SP operations in Texas and 

elsewhere into a service crisis This would have happened whether or not UP merged with SP The 

merger is what has brought Texas back from the crisis, and is not the cause ofthe problem. 

This is in accord with prior STB decisions which held that the primary reason for the service 

crisis was the overall inadequacy of the infrasliuct are in the region and that proposals to transfer line 



ownership and to broadlv permit other rail carriers access to the merged UP/SP network would likely 

exacerbate the crisis. In other words, the STB voutid that the problem was not a reduction in 

competition, related to any gained market power by UF/SP through the merger, but was a problem 

with the underlying framework of the entire rail system in this area. 

The UTU is strongly opposed to the proposals to add new conditions on UP's operations 

around Houston and in the Gulf Coast area The conditions are not a solution to the service issues 

we have seen in Texas and elsewhere. And tlie/ would badly hurt UP. Weakening UP with further 

losses of traffic and revenue is a bad idea and (oor public policy. Rail service and competition in the 

West requires that UP be strong and fully able to compete against BNSF. These proposals would 

drain resources from UP and make it £ we"Jcer competitor. This is the wrong way to go. After 

suffering heavy losses over the past year, UP's ability to make necessary investments ir its 

infrastructure throughout its system would cleariy be threatened by conditions that further undermine 

its financial base and competitive position. 

The UTU supported the UP-SP merger because we recognized that a strong UP is vital to 

effe'̂ tive rail service throughout the West We continue to believe that allowing UP to implement the 

merger without funher conditions is the right solution. 

UP has been working hard to hire more employees, to address safety concems, and to upgrade 

the quality of its infrastructure. It is making huge investments in people and capital. It should be 

allowed to move forward Hobbling UP with more conditions would be a mistake and would hurt 

the UTU. 

For these reasons, UTU opposes the proposed conditions and urges that the Board reject 

them. 

I declare under penalty of perjury that the foregoing is true and correct and that I am 



authorized to file this verified statement. 

Dated September l ^ ' ,1998 ^ I 

IHunes Brunkenhoefer 
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•^>> 
OfUce o* the Sec UNION PACIFIC CORPORATION, ET AL. 

-CONTROL AND MERGER-
StP ^ ° SOUTHERN PACIFIC RAIL CORPORATION, ETAL. 

,,rtoi . (HOUSTON/GULF COAST OVERSIGHT] 
pubtt«̂  

H«cord 

COMMENTS OF CSX CORPORATION 
ON REQUESTS FOR 

REMEDUL CONDITIONS 

INTRODUCTION 

CSX Cofporation rfid its wholly-owned subsidiary CSX Transportation, Inc. (hereinafter 

collectively referred to as "CSX") hereby submit these coa.ments on the requests for remedial 

conditions filed by various parties to the above-referenced merger oversight pror-̂ dings on 

July 8, 1998 CSX seeks no conditions and asks for no concessions. 

With the ending ofthe traasportation crisis in the Houston/Gulf Coast area and the lifting 

by the Board of its emergency service order, CSX believes the issues in this proceeding have 

become much clearer The purpose of these conunents is to urge the Board, as it considers the 

various conditions requests before it, to adhere to its long-established, well-supported and still 

sound principles for determining whether to impoj e conditions on its approval of a consolidation 



transaction that it has found otherwise to be in the public interest. Slated simply, those principles 

are: (1) A condition will be imposed only when there is cc nvincing evidence that the mergei will 

result in a loss of competition or a loss of essential rail services. (2) A condition must be directed 

at the amelioration of an identified loss of competition of the subject transaction and not at 

rectifying a preexisting problem or condii (3) A condition must be narrowly tailored so that it 

ameliorates the adverse effect of the merger while causing the least amount of erosion of the 

merger's benefits to the public and to the merging railroads. 

In addition, the Board should be especially cautious in considering whether to take the 

extraordinary step of imposing conditions on a transaction after it has been consummated. As has 

bee.i recognized in prior rail proceedings, the potential for harm to invested confidence and to 

future beneficial transactions if. extremely high when previously consummated transactions are 

reopened, especially where additional structural conditions are at issue. 

I. The Scope of This Proceeding is Limited. 

As the Board's orders have made clear, the purpose of this oversight proceeding is narrow 

in scope. It is to address whether competitive harms have resulted fi-om the UP/SP merger, and if 

so, whether to remedy these harms by imposing additional conditions. The purpose is not to 

address non-competitive problems that may have arisen in connection witn tne Houston/Gulf 

Coast service crisis, or even the UP/SK merger generally. See STB Finance Docket No. 32760 

(Sub-No 26), Decision No. 1 (served March 31, 1998), at 4 ("The Board in-posed a 5-year 

oversight condition to examine whether the conditions imposed on the mergc> effectively 

addressed the competitive concems they were intended to remedy ") (italics added). 



Nor is the purpose of this proceeding to reiT'.edy competitive problems that preexisted the 

merger or were caused by unrelated events. As the Board reiterated in its decision approving the 

UP/SP merger; "We will not impose conditions 'to ameliorate long-standing problems which 

were not created by the merger,' nor will we impose conditions that 'are in no way related either 

directly or indirectly to the involved merger'" STB Finance Docket No 32760, Union Pacific 

Corp., et aL - Control & Merger - Southern Pacific RaU Corp., Decision No. 44 (served 

August '2, 1996), at 145, quoting Buriington Northern, Inc.—Control & Merger—St. L , 360 

I.C.C. 788, 952(1980). 

fhe Board's jurisdiction is limited by the express terms of the oversight condition imposed 

on the UP/SP merger (and which was accepted by the parties to lhat transaction). That condition 

states as follows: 

We impose as a condition to approval of this merger oversight for 5 years to 

examine whether the conditions we have imposed have effectively addressed the 

competitive issues they were intended to remedy. We retain jurisdiction to impose 

additional remedial conditions if, and to the extent, we determine that the 

conditions already imposed have not effectively addressed the competitive harms 

ccnised by the rt;ergi:r. 

Decision No. 44 (served August 12, 1996), at 146 (italics added) 

Indeed, given the fact that UP and SP consummated their merger in reliance on the 

Board's explicit statements conceming the scope of its oversight jurisdiction, serious 

constitutional due process issues might well be raised if the Board now were to impose additional 

remedial conditions not designed specifically to address adverse competitive effects ofthe UP/SP 



merger. Nevertheless, it appears that some parties would have the Board use this proceeding as a 

vehicle to address more generally the numerous rail service problems that have occurred in the 

Houston/Gulf Coast area This is not an apprĉ  .iate use of the Board s oversight power and is 

contrary to the Board's stated intentions conceming the scope of this proceeding. Moreover, 

since the requests for additional conditions in this proceeding were filed, the Board has explicitly 

found that a transportation emergency no longer exists in the Houston area, finding that "the 

Houston area is fluid" and that transit times for major routes are "near or better than pre-

emergency levels." STB Service Order No. 1518 (Sub-No I), Joint Petition for a Further 

Service Order (sen'ed July 31, 1998) Given this finding, conditions designed to remedy a loss of 

essential services caused by the recent service crisis (rather than a competitive problem) could no 

longer be justified, even if the Board's oversight jurisdiction were more expansive. 

n. The Board Should Exercise Caution So As Not to Undemiine the Long Term Public 
Benents ofthe UP/SP Merger. 

Even ifit can be demonstrated that a proposed condition would remedy a loss of 

competition that otherwise would result from the merger, the condition must be rejected unless it 

also is established that the condition would be in the public interest. See Decision No. 44 (served 

August 6, 1996), at 144-145. In considering whether to impose a condition the Board must 

weigh not only the immediate benefits and costs of the condition, but also its potential long-term 

effects - including how a condition would impact the ability of railroads to eam adequate 

.evenues, their incentive to engage in future beneficial transactions, and how the condition would 

affect investor confidence. 



The Board has frequently recognized that "conditions generally tend to reduce the benefits 

of a consolidation," id. at 144, and for this reason it has generally been cautious in imposing 

conditions. Thus, the Board has held that a condition must be "narrowly tailored" to remedy the 

hatm at issue, and that overbroad conditions will not be imposed. Id at )45. Some ofthe 

conditions proposed in this proceeding (for example the request to establish neutral switching in 

the Houston area) do not appear to be narrowly tailored, but apparently would introduce direct 

rail-to-rail competition in many areas where it did not exist prior to the merger. 

The Board has also held that conditions which would "broadly restructure the competitive 

balance among railroads" are disfavored, and will generally not be imposed because of their 

unpredictable effects. Id. at 144 The conditioning power should not be used to rewrite the 

transportation landscape in the Houston/Gulf Coast area or elsewhere, for to do so would do far 

more damage than good. Significant restructuring conditions can not only cause immediate 

service-related harms, but also threaten to undermine stability and investor confidence in the rail 

industry as a whole. 

Although these cautionary principles are critical in any proceeding, they carry even more 

importance where the issue is whether to impose additional conditions on a transaction that has 

already been consummated. After a major rail merger has been implemented, traffic has been 

rerouteo, management and labor forces have been restructured and combified, dispatching and 

oiher operational systems have been integrated, additional shipper contracts have been negotiated, 

debt has been incurred, and securities have been issued Thus the risk that additional structural 

conditions imposed on a merger would upset the settled expectations of numerous parties is 

significantly higher. Additional conditions are also more likely to upset existing operations after a 



merger is consummated. For these reasons, the threshold for imposing post-transaction structural 

conditions must be even higher than for imposing such conditions at the outset of a merger. 

The ICC recognized the danger in imposing post-merger stmctural conditions in Norfollc 

and Western Ry. Co. and New York, Chicago & St. Louis R.R. Co. -Merger, 363 I.C.C. 270 

(1980), where it declined to impose an additional condition on the Nickel Plate/Waba.sh Merger 

after that transaction had been consummated. The Commission's decision rested in part on its 

desire to avo id damaging "the ability of railroads to compete in the capital markets" or the rail 

industries' "ability to finance plant improvements," recognizing the railroad's argument that to 

disturb settled expectations would undermine investor confidence. Id. at ?82. Moreover, to 

require the divestiture of property or granting of trackage rights after a transaction has been 

implemented is an extraordinary intmsion on the property rights of affected parties, even if 

compensation is granted. 

To impose additional conditions could also undermine the benefits ofthe merger by 

weakening the financial position of UP and its corresponding ability to fund needed capital 

i-'iprovements on the declining SP system As the Board found, one ofthe primary benefits ofthe 

iJPlSP merger was that it would enable the financially weak SP to become part of a large, healthy 

rail svstem that could sustain efficient operations and maintain viable plant investment, noting 

UP's intention to spend $1.3 billion dollars over several years to upgrade SP facilities. Decision 

No 44 (served August 6, 1996), at 114. To impose significant stmctural conditions that would 

shift traffic from UP to its competitors and depress its rates would reduce UP's ability to make 

needed investments. It could also fmstrate UP's differential price stmcture, which the Board and 

the ICC have long recognized is vital to the ability of railroads to maintain adequate revenues and 



recoup their substantial investment costs. To introduce rail competition over routes where UP or 

SP formerly were able to charge diiferential rates to recover their prior capital investments would 

cau.Ne a decrease in revenues by forcing UP to accept rates at or near variable costs. I f i t could 

not make up those losses by charging higher rates elsewhere in its system, UP's ability to maintain 

adequate levels of capital investment (both to maintain and upgrade existing facilities and to build 

new ones where needed) would clearly be compromised. 

I I I . It Is Highly Implausible that a Causal Relationship Exists Between Any Increased 
Market Power Acquired by Union Pacific From the Merger and the Recent Service 
Crisis. 

The Board has specifically invited the parties in this proceeding to address "whether there 

is any relationship between the market power gained by UP/SP through the merger and the failure 

of service that has occurred here, and if so, whether the situation should be addressed through 

additional remedial conditions." Decision No. 1 (served March 31, 1998) at 8. While inviting 

parties to address this subject, the Board itself expressed considerable doubt that there is such a 

relationship, stating that "no party as yet has seriously suggested that SP's inadequate 

infrastmcture would not have produced severe service problems in the Houston/Gulf Coast area 

even if there had been no merger." Id. at 7. Nevertheless, because of the unprecedented and 

serious nature ofthe recent service emergency, the Board concluded that the issue should be open 

to consideration. Id. 

No parties have presented credible evidence tl at the service crisis in the Houston/Gulf 

Coast area was caused by a decrease in rail competition resulting fi-om the UP/SP merger, and it is 



implausible that this would be so. Indeed, few commenting parties have even attempted to argue 

that merger-created competitive conditions were a cause of the service crisis. 

At root, the recently ended service crisis in the Houston/Gulf Coast area is much more 

understandable as a failure of infrastmcture, not a failure of competition. As James 

Bmnkenhoefer, National Legislative Director for the United Transportation Union, observed 

metaphorically in a recent oral hearing before the Board, the problem of congested highways is 

not solved by adding more cars to already choked roads Rather, what is needed is more 

infrastmcture. By a parity of reasoning, what is needed in the Houston/Gulf Coast area is more 

rail infrastmcture However, CSX questions whether UP ""or any other railroad) would have 

much appetite for making major capital expenditures to its rail system if the benefits of such 

expenditures would have to be shared with competitors under a Board-mandated fundamental 

restmcturing. 

Some parties contend that the service crisis has caused an increase in UP market power, 

and that for this reason the Board should impose additional conditions which would relieve the 

effects of the service emergency and restore competition. These parties argue that service failures 

have prevented UP's competitors from effectively exercising trackage rights granted by the 

merger, and therefore from providing competition intended by the Board. Implicit in this 

argument is the assumption that the service crisis would not have occurred but for the merger, 

which itself is questionable.' But even assuming that the service failures were caused by the 

' Moreover, the Board's recent finding in STB Service Order No. 1518 (Sub-No. 1), Joint 
Petition for a Further Service Order (served July 31, 1998), that the transportation emergency 
has ended in the Houston/Gulf Coast area renders this line of argument moot. Because the 
service crisis is over, whatever its effect on preventing UP competitors from exercising 
competitive trackage rights is no longer at issue 



merger rather than a preexisting lack of infrastmcture, if cannot credibly be argued that UP's 

market powe.- has been increased as a consequence of the service emergency. 

To establish that UP has gained market power it is not sufficiem to show simply that 

service failures have hindered BNSF's or Tex-Mex's ability to use trackage rights in competition 

with UP; rather it must be shown that the crisis has hindered UP's competitors more tlvm ii iias 

ftindered UP with respect to the triiffic in question. If, as might be expected, the evidence shows 

that UP has suffered service troubles as severe or worse than those facing its competitors, there 

would be no principled basis to justify imposition of additional conditions designed to rectify a 

competitive "problem" that had not been shown to exist. 

Because there is no causal connection between the recent service failures in the 

Houston/Gulf Coast area and the supposed anticompetitive effects of the merger, addition.?.! 

conditions cafinot be justified on t lis basis 



CONCLUSION 

CSX respectfully requests the Board to consider these comments, and to adhere to the 

principles set forth herein in determining whether to grant the various requests for additional 

conditions that have been filed in this proceeding. Unless a proposed condition meets the strict 

standards previously established for conditioning a transaction, and the condition is found to be in 

the long term public interest, it should not be imposed. 

Respectfully Submitted, 

CSX CORPORATION 
Mark G. Aron 
Peter J. Shudt'. 

CSX TRANSPORTATION, INC 
P. Michael Giftos 
Douglas R. Maxwell 

September 17, 1998 

By: 
Doue|^ R. Maxwell 
General Counsel 
CSX Transportation, Inc. 
500 Water Street 
Speed Code J-150 
Jacksonville, Florida 32202 
(904) 359-3673 
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I, Douglas R. Maxwell, certify that on September 17, 1998,1 have caused to be served a 

tme and correct copy ofthe foregoing "Comments of CSX Corporation on Requests for Remedial 

Conditions" to ali parties of record on the Service List in Finance Docket No 32760 

(Sub-No. 26), by first class mail, postage prepaid. 
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