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210. RESULTS OF OPERATVOMS - ConclMtod 
(Ooiiara In Thoukunds) 

Line 
No 

38 

1 4 2 

Cross 
Check 

46 

47 
4 « 

49 
SO 
51 

(546) Interest on funded dett: 

(a) Fixed interest not in defaurt 

ir«m 

(3) 

FIXED CHARGES 

(b) Interesi in default 
(547) Interest on unfunded debt 

(548) Amortization of discount on funded debt 

TOTAL FIXED CHARGES (Hnes 3»-41) 

Income after fixed charges (line 37 minus line 42) 

OTHER DEDUCTIONS 

(546) Interest on funded debf 

(c) Contingent interest 
UNUSUAL OR INFREQUENT ITEMS 

(555) Unusual or infrequent items (debrt) credrt 

Income (Loss) from continuing operabons (before incoow taxes) 
PROVISIONS FOR INCOME TAXES 

(556) Income taxes on oTOinary income: 
(a) Federal income taxes 

(l>) State Income taxes 

53 

(c) Other inccme taxes 
(657) Provision for defened taxes 

TOTAL PROVISIONS FOR INCOME TAXES (lines 47-52)" 
Income from continuing operatioeis (ine 46 minus Hne S l T 

DISCONTINUED OPERATIONS 
(560) irwome or loss trvn operations of discontinued legitierts (less 

applicable incotrw taxes of S ) 

(562) Gau. or loss on disposal of discontinuKl segments (less 
applicable income taxes of $ \ 

•xtnoniinarf rtems (lines 52 - 54) 

EXTRAORDINARY ITEMS ANO ACCOUNTING CHANGES 
jjTO) Extraorowary rtems (Net) 
(590) 
(591) 

Income taxes on extraoroinary rtems 

Provision for deferred taxes • Extraocdjnaryrtenn 

TOTAL EXTRAOROIflARY ITEMS (fcies S e ^ g T 

Amount lor 
current year 

(b) 

258.922 

Amount for 
preceding year 

(c) 

121,361 

211,466] 

9,679l 
480 089 

9.482 

n.fM'î  
(8.397 

335.577] 
326.014 I 

620,021 

620.021 

Lme 
No. 

36 

181.751 
5.724 

308,836 
1.419.126 

9.522 

39 
40 

42 

43 

44 

1.409.604 

238,705 
14,795 

215.880 
469.380 
940.224 

940.224 

45 
46 

47 

46 
49 
50 
51 
52 

53 

55 

(592) Cumulative effed of changes m accounbng p r m d S S T o S r 
applicable income taxes of $ j 

f^t income (Loss) (Lines 55 * 59 * 601 

64 
(556) 

RECONCILIATION O F NET RAILWAY OPERATING INCOME (NROl) 
l^t revenues from railway operations 

Income taxes on oroirary income (-) 
(557) Provision for deferred income taxes t~ 

Income from lease of road and equipment (-) 
Rent for leased roads and equipment (•) 

Net railway operating mco.Tie (los.»; 

620.021 

1,206,550 

9.S63 
(335.577 

2.233 

882.769 

940,2^4 

1.534,547 

(253.500) 
(215.680) 

0 

2.262 
1.067.429 

61 

62 
63 
64 

65 
66 
67 
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Note to Schedule 210 

IMPACT OF CONGESTION ON 1997 OPERATIONS 

In the third quarter of 1 ^97, congestion in and around Houston and the coastal areas of Texas and Louisiana (the Gulf Coast region) 
tJegan to have a matenal ."KJverse effed on the Respondent's operations and eamings System congestion started in the Gulf Coast 
region and spread throughout the system as the Respondent shified resources to help mitlgaie the need for locomotives due to slower 
average tram velocrty The congestion was brought on by, an'iong other things, crew shortages and restnded aack access caused by 
necessary track maintenance on former Southem Pacific lines, increased demand, washouts due to severe weatner, derailments and 
congestion at Texas/Mexicogateways. Traffic slowed further as rail yards In the Gulf Coast region filled, sloweig access into and out 
of the yaros and forong train: to be held on sidings. 

Service Recovery Plan - To restore sen/ice to acceptable levels, the Respondent announced on Odoi>er 1. 1997. that rt was 
impiemenbng a Service Recovery Plan (the Plan). The Plan focuses on reducng the number of cars on the system and restonng 
system velocrty, which, in tum. resurts in more reliable service to customers. Key elements of the Plan mdude: 

Power Bnnging more locomotives into the Gulf Coast region ihrough acquisitions, leasing from other railroads and moving 
locomotives from seleded areas of the Respondenr« system: 

People, i^ngaging in an extensive hiring program, allocating addrtional managers and operating personnel and revising 
operating plans to rolieve congested tenrinals and remove trains from congested knes; aiid 

• Cooperation: lAJorking wrth customers and other railroads to curtail addrtional congestion and to provide artemative 
transportation. 

Recent Actions Under ttie Plan - Implsmentationof the Plan has resutted in improvement in the overall operatian of the UP and has 
generally eliminated congestion protl^ms outside the Gulf Coast region and the surrounding southeast portion ot the Company's rail 
sys.em (arthough weather problemi have caused intermrttent penods of congesiion, pnmanly In the Midwest). However, significant 
congestion has continued m the Gulf Coast region, which has been aggravated recently by several severe storms and congestion 
ca jsed by operational problems on Mexican railroad lines south of Laredo. Texas As discussed below, the Company has announced 
that rt has embargoed most southbound traffic destined for ttie Laredo gateway to address worsening congestion at ttiat gatevray. In 
connedxsn wrth rts integration wrth Southem Paolc, the Respondent has implemented i.i) Transportation Control System (TCS) in the 
southeast portion of the Respondent's system, which indudes the Gulf Coast region, wtiere the cutovcr to TCS occurred on 
December 1. 1997. (ii) directional running from Dexter Junction, Missoun on the north, across Arkansas, westem Ljoutsiana and eastem 
Texas to the Houston and San Antonio aroas on the south, beginning on Febaiary 1. 1998 and (ifi) the *tMO-and-spoke' labor 
agreements in Texas and Artcansas. Although the Comp-iny believes that the fuH implementation of these dtanges is essential to 
achieving significant Ic^temibenefrts. their *nplementationalso conthbutedto the persistence of congestion in the affeaed Gulf Coast 
region dunng tate 1997 and earty 1998. 

In addibon to decreased revenues and increased operating costs resurting from the congestion-related slomyrmn m the Company's 
traffic, discussed above, certain customers have submrtted daims or stated ttieir intention to submrt daims to the Company for damages 
related to delays m shipments. The Company will continue to evaluate the adequacy of rts reserves for these dams and expects to 
add to such reserves as appropnate. 

In order to address the congestion problem and to realize the tienefHs to the Respoixient and rts custonwrs of the merger 
implementation steps outlined above, the Respondent has recently irnbated certain actions under the Plan: 

Power- Arranging for the deployment of approximately 200 locomotives in the Gulf Coast region through selective 
redeployment and short-temi leases and loans from other railroads to reduce congestion in yards and remove Irains from 
sidings 

People Continuing rts hinng program and redeploying personnel to (i) r -prove management of certain major tenninals. 
(il) upc'ate TCS infomiation in congested areas to improve operational reliability and {iii) Identify empty cars antl expedrte them 
to shipper facilrties for loading to reduce the number of ĉ ars in yards and on sidings. 

Cooperation: Working wrth the Respondent's conneding railroads to expedrte the interchange of traffic and entering into 
arrangements with competrtorsto share tracks and coordinate dispatching. For example, the recent agreement between the 
Respondent and the BNSF. which, among other things, grants certain trackage nghts to the Respondent m the Houston area 
and provides for joint dispatching of various lines in the Houston area and between Houston and New Orleans. 

On March 24. 1998. the Company announced that rt woi embargo most southbound traffic destined for the Laredo. Texas gateway 
commencing Saturday. March 28. 1998, to dear the backlog of cars warting to cross into Mexico. The embargo applies to grain, 
chemicals, industnalproduds and coal, but not finished automobiles, auto parts or mtermrrlal tratfic or any norttitxjund traffic ihrough 
Laredo The Company is attempting to reroute some of the embargoed traffic through other Company gateways, none of which are 
subject to the embargo The Company believes that this embargo is necessary because congestion problems pnnopally wrthin Mexico 
that affect the Laredo gateway have worsened dunng recent weeks and are affecting other areas wrthin the southeast region of rts 
sysiem As of March 26. 1998, there were 
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Note to Schcdul<* 210 
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more man 5,800 cars warting -o move south to Laredo as rompared wrtfi approximatety 3,100 can. whidi is considered nonnal These 
car numbers indude a small amount of traffic tem linating in Laredo. The Company's crossings at Laredo have dedined from a d ^ 
average of 375 southbound cars in January to 335 car* in Febrxary and 305 for the first 24 days of March. Aiihouah the ComcJ«i. 
utiao^ M predid the d-ration of the embargo, rt cunentty expects rt to last for at least one month. v.«npw»y » 

The RMpondent belie.es that the steps rt is tr.king to continue the integration of Southem Padfic and implement the Plan (^-udina 
T J t T T ^ i • ^ " " ' S " « ^ ^'t" «y) wUI alleviate the congestion and sennce issues affecting the Respondent and th« 
subsfantai operational impn r̂ement wil oegin to occur in the r^ar term. TT» Respondent is also prepared to Utesrfditional ^JtoT 
'^"^^^Z'T Z ' " ^ ^ * ' ' ' ^ : ! ^ * ^ ' ' ^ " ^ ' ' ^ arrangingod^r temporary embargos on shipm««, to allow the R e l p ^ r ^ t T d ^ 
J T t h b ^ ' * n e c e s s a r y . However, the ftespondentdoes not believe thit sudi additional adioM^afr»«e««y 

In «njunctionwrth the Plan, the Respondent is engaged in a comprahensive examination of rts long-term capital spending oroaram 

pace with business growth pflmanJi" dnven l»y current and anbcpated chemical piant expansion along the Gulf Coaat as vMrilM 
intemiodaL automotive, indu»trialpfodum,crain and Mexico liuwiess. T^»scopeoftt^e examination in tJUs a i t w m S l « « e n ^ 
rirdsjndustrial complexes, joirt operationa, c o n n e c t 
Respondentainnenttyplan»tbspendniorethanS570miriono«capWpn3iedsinTexasandLo^ Manaoem^t 
remam commrtted to eaprtal spending to continue capaaty expan^cn onrtsmainf ine.andinib .y .5 a n H S l S 
equipment to meet customer needs antl develop and implement new technology. augment 

•nie«x« of the coi^iestion-relate^ 

a«o«ite.1 with system congestioa and ccsts assodated witn implenientation of the Plan aKemala 
bansportationand customer daims. The ti.'ning of tf « Company's retiim to profitabdily wfl be detennined by how rapidly it is aM* to 
elwninate oingesoon «the Gulf Coast regie., and at tl , Lar«to gateway, and retum to nom»l 
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Cross-checks 

Schedule 410 
Une 620. column (h) 
Une 620. column (f) 
Line 620. column (g) 

Line 136 thro 138 column (f) 
Une 118 thro 123. and 130 thro 135 

column (f) 

Une 231. column ;t) 

Line 230. column (f) 

Lines 207, 208. 211. 212. oolumns (f) 

Lines 226, 227. colum.i ^l) 

Unes 311. 312. 315, 316, edumn (f) 

Line 213, column (f) 

Line 232, column (f) 
Line 317. colutvi(f) 

Unes 202. 203. 216. column (f) (equal 
to or greaier than, but vananee cannot 
exceed line 216, column (f)) 

Unes 221, 222. 235, column (f) (equ-il 
to or greater than, but variance cannot 

exceed line 235. cohjmn (f)) 

Unes 302 Itwu 307 and 320, column (f) (equal 

to or greater than, but variance cannot 

exceed lme 320. column (f)) 

Line 507. 
Line 508. 
Line 509. 
Line 510. 
Une 511. 
Une 512. 
Line 513. 
Une 514. 
Une 515. 
Line 116, 
Une 517 

odumn (f) 
column if) 
column (f) 
column (f) 
column (f) 
column (0 
COhXTV. (f) 

column (f) 
column (0 

, column (0 
. cdurnn (f) 

Exhibit_(TDC-2) 
Page 17 of 24 

Schedule 210 
Line 14. column (b) 
ijne 14 column (d) 
Line 14. column (e) 

Schedule 412 
Line 2?. column (b) 
Line '.9, cdunn (c) 

Schedule 414 

Line 19. colunvis (b) thro (d) 

Une 19. columns (e) thro (g) 

Schedule 41S 

Lines 5.38. column (f) 

Lines 24. 39. column (f) 

Unes 32. : S . 36.37.40,41, eofcwo (f) 
And 

Schedule 414 
Minus Bne 24, eoluiins (b) thro (d) plus 

gne 24, columns (c) thro (g) 

Seh.Klule415 
l i i e i 5, 38, columns (c> and (d) 

ynes24,39.colunins{c)an«>(d) 
Lines 32. 35.36.37.40. 41. columns (c) and (d) 

Unes 5. 38, column (b) 

Lines 24,39, colunwi (b) 

ScheJute 450 
IjrK; 4, cokjmn (b) 

Unes 32, 35,36, 37,40, 41, ookjmn (b) 

Sch^lule 417 
Une 1. column (D 
Une 2. column (D 
Une 3. column (j) 
Une 4. column (j) 
Line 5, column © 
Une 6, column (D 
Line 7. column © 
Line 8. cduinn © 
Line 9. column © 
Une 10. column © 
Line 11.column© 

Schedule 210 
Une 47, column (b) 
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410 RAl l .A l»y D E R A T I N G EXPSNSES 

S U I . » > . r a * . « o p ^ » w ^ » . p « » « o r r , « » n < J » * . r o « l l o r t n . O M d y n , mmr, t l 

c o m m o n o c - r « « ) ^ * c c o - » r « I h . 8 o » t f . r o t « 9 » « m i n 9 M « p » « i w 

naimlirmom ^ymrnniH 
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Acooimt k> ruMoM (..ampwiwi. and tocmm rm 

um 
Ho 

12 

19 

20 

2S 

VVIAY ANO STRUCTURES 

A D M I N I S T R A T I O N 

T rack 

B n o q . 1 B u l c t n q 

Stfim 

C o m m u n c a u o n 

M«n. o< r»iv>»> utmntni} tumrma mxojt* 

(») 

r ^ A j R , ^ 0 MAINTENANCE 

T i » T i * » ana S 4 4 > « r ' • S«>«c»wi9 

Br«gM - CuMni - Itxsnnq 

T « t • R i * » w i g 

T « * - S w u o w i g 

RM & Offwr TrK» MaMn* - t t u m j 

f t m l I O v m r T r a a M a i m i - S « « e n r g 

R o « 3 P r o o w y O a m a g M - S x i i o w i g 

R O M P r o t r n f f OamagwJ - O o w 

S . ^ . * S lnt . r toc>>«T-Ri»»wf l 

S 9 ^ a l 1 i r i « i o c » . r v S < r t £ r i « i 9 

C y n i m ^ i i c m a o n t S y s i ^ n . 

P i > n r S r « » T u 

^ • y w Y G r a O . C T O i n g • S w « a w i g 

S l « i o r & O f r « » Boi ionga 

Snoo B<jiia»ig - L o e o m o o » « 

Snoo 8u i k i r t g« • Fratgnt C a n 

Snop B u r n i n g • Olpmr Equ<)m.nl 

Lcxzxr iouv . S * > o n g FacMMS 

M j o H i a n ^ o u B u M n g s 1 Struca*»« 

Coal Tmrmtrmm 

On T9fmrmt» 

Otrw Mam. Trnmrmm 

rOfCJCOfC-Jmrntmlt 

MrtM iJtitcM LcaorKi t OotnDUiOf. FmcMmt 

S t U r m t and 

13.4T7 

4.974 

7,225 

2.:e9 

MM.na l . l o M . 

mjf tmmx i iJ im 

m d k j o n e a n u 

(Cl 

720 

i 4 7 2 

SS 

17.7SS 

14.943 

3.722 

9037 

2.3S7 

79.916 

20.477 

12* 

1.330 

I M 

31.39S 

ajZTt 

19.440 

• . 0 7 0 

F K < U I I . > lor O t n w SoaoatowJ S « v i o . O p O T b o n . 

RoaOoay KAtrrurM 

SmaU T o o a ana S ' j p p * . ' 

Snm» R w r v w a l 

f r r t g t B t r m f H t • S«<Ov/ ig 

F r r t g t B . n « ' « - Oltwr 

S.1S3 

4.791 

3.135 

0 

670 

1.7S7 

73S 

0 

33S6 

S68 

i.ses 

20.»12 

& 4 a 2 

(S37) 

(13») 

3.543 

9545 

0 

96S2 

Pur«ia»»3 

Sunrmt 

red 

V3S2 

5 2 3 2 

V 0 * 4 

8,4ro 

20.47S 

5.430 

2 .304 

S41 

2 .317 

(1.1SS) 

574 

Total 

Prwgh i 

E x p w i M 

(0 

24.170 

» 7S7 

11.560) 

(67) 

0 

S14 

-.55 

5.rs3 

(14) 

147 

i « 2 1 

1.SS2 

4 .3S3 

1.096 

1.134 

2 9 2 

5 .173 

1.352 

21 

5 

24 

2 .530 

6 8 9 

X3O0 

as7 

i a i 6 7 

1 002 

so 

9.35S 

N/A 

N/A 

N/A 

1 355 

9.471 

14 634 

4 072 

2 0 * 7 3 

3 f 430 

i a 5 i 6 

Z J 7 4 

S5a 

22.666 

5.ai» 

15.667 

(g) 

572 

327 

436 

132 

260 

1.92B 

29S 

497 

a. lT-

111 6.' 6 

29.900 

(3S1) 

( 7 ) 

I.SfiO 

Z4as 

1S3 

52.640 

i4.aes 

33.730 

i.oer 

16 . (07 

44.160 

S.1S3 

5 334 

122 

120 

1987' 

742 

28 

273 

70697 

14 896 

23 .412 

416 

T.2a6 

5.724 

X 3 8 0 

121 

175 

570 

1.B26 

279 

709 

10.792 

11.879 

3.238 

70.697 

14.896 

73.412 

1.281 

2.842 

Total 

(1) 

24 742 

9.094 

15.070 

4.204 

20.753 

40 .356 

10.516 

sse 
22.961 

5 . 8 1 * 

16.16 

4.1T0 

114.141 

29.907 

(316 ) 

(T) 

3 a 3 

1S2 

56.220 

33.691 

16.607 

49.9 

17 

16 

19 

20 

21 

22 

a 
24 

29 

26 

"r" 
6.4Ti , i . -

4 i r 

7 345 

6.433 

io.rs2 

13.1S2 

3 .649 

73 539 

15 363 

n.r72 

T. 

X 

101 

1C2 

103 

104 

109 

106 

107 

108 

109 

110 

111 

112 

113 

114 

Railroad Annual Report R-1 



Road Initials. UPRR Year 1j97 

46 

410 RAH.WAV OPtRATING EXPENSES 

(Doltw 1 T>KxiS.nda) 
Exhibit (TDC-2) 
Page 19 of 24 

_ « , » . i i n « o , m SvKwn a< *coo>rt j (or H i *o«J Company, and a l l o c * . m . 

, » « Boa«f. « 4 « * « « " i n 9 ' * " * ^ ^ 
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410 RAILWAY O P E R A T » * G EXPENSES 

(Ooaara n ThouMnt Ia ) 

SLH. t n . rmNfUf ocMraltfig v p w i a M o 

oomnton a p . r a l n g I 

r o M tor m . yMT a a » * r y i n g " m m 

B o v t f • r u i M j o v « T i n g fft. »«>arai ion c< « j c n m i p » n * « 

or 

i m t f i t and 

4 7 
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209 

210 

211 

214 

O w e * 

215 

^17 

218 

219 

220 

222 

223 

224 

228 

229 

232 

235 

737 

Jon FaoMy Itm* - Oma* 

J o M FaoMy R « 4 • (C i *d< ) 

Oth.r Ram • Omb* 

O t i m R w m I O K M ) 

O w r a o a b i i n 

J a m fmamy - 0 . M 

J o n F a o M r - ( C T M M ) 

R a t w s S M ID O l w a • (C lad* ) 

O o m a n t n g Raerad P o p « t | r 

N a m * or rmmny o n M a u i g mamram a c c a u v 

(1) 

Otmr 

TOTAL L O C O M O T V t S 

FREIGHT CARS 

Rapa r t M a n t a n v i c . 

M a O n r y R a p a r 

E q u v m w v D » n a g . d 

Fmg. OmmfU 

O s w C a a t a d M t m a m a 

L a o * R w t a a • o a 

( C n d l ) 

J a m FaoHy Rani - 0«b4 

Jun Faol*y Rant - iCmM) 

Ormi Rants • Om* 

O t n v R a m - ( O a d t ) 

j o n Facakiy - DMMI 

j o n F a ( 3 M y - ( C r a d l l ) 

• i K m f i B 4 M O t w - (C ra i « ) 

O i u r a r t i n Q R a i r a d P i w i y 

Otmn 

TOTAJ. F.<£IGMTCARS 

OTHER ECHIIPMENT 

REPAIR ANO MAJMTENANCE 

A ^ n t s o a o o n 

Rapaf and M a n o w i o . 

TracX. T r a * r j 6 C o n t a » w » - Ravwx ja Sannca 

F loa tng Equ^)mw« • Ravanua S w v c a a 

P t s i m ^ m t OVmt R « » a r u . E t M P m a n l 

Compu la r i L Omm P r o c a M SyHama 

M a c r w w y 

Wtork & Oitmr ftortmimxm Ev^mmt 

fmtjm Bmmfia 

Oittmt C*umllmt & mwrtnc 

I RartaU - Otb* 

L M M RantaU - I C r M I ) 

jo*i! F.c*tr tm* . Omj* 

T l l a i i . a and 

W a g a s 

M a v n a l . :ools. 

l uoc iMs . l i m a 

ana m o r x a r a 

(c) 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

K/A 

N/A 

(d) 

3S I 

(114) 

113 

140 737 

9.731 

113.075 

l « A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

NTA 

11/A 

Z659 

125.465 

577 

299 

4.707 

i^.rr. 

649 

136.410 

5 .246 

N/A 

W A 

(71) 

144 434 

5.915 

9.01 

WA 

WA 

3X 

1,516 

1931610 

X ( 3 1 

8 a 966 

1 ^ 3 0 

i r i 496 

aie2) 

8 B 3 a Z 7 

( 1 9 1 675) 

437 

O n a r a i 

(•) 
N/A 

NTA 

N/A 

N/A 

159 450 

N/A 

N/A 

H/A 

Total 

F ra ig r t 

58 

114) 

159 450 

209 

(686) 

239.242 

1.811 

6.7/2 

46.423 

N/A 

WA 

WA 

N/A 

117.877 

NTA 

(196.S25) 

185 

8 2 0 774 

W A 

P 1 3 ) 

4.143 

7 5 4 J C 2 

I S . 412 

3 3 6 2 4 5 

6 476 

46.423 

SLIOO 

1*1.496 

ai63) 

8691627 

(141.675) 

H 7 . » r 

427 

( t96.S2S) 

Z460 

217.670 1 .306343 

16(XS9 

351 

27.290 

114 

24 717 

4 512 

2 2361 

S3 

721 

Vta 

22.917 

1.761 

36.308 

26 743 

721 

(19) 

4 668 

206 

(2.236) 

Total 

(h) 

Lrm 

No. 

210 

(114) 

159.472 

205 

4.12S 

759.030 

15412 

J39J45 

6.476 

46.423 

45.100 

191.456 

(Z163) 

(151.675) 

117.877 

« 7 

0 

(196.525) 

0 

2.460 

1.306.343 

22.917 

12.676 

37.009 

646 

27.436 

721 

208 

211 

212 

213 

214 

215 

216 

217 

2 1 6 

2 1 * 

220 

221 

222 

223 

224 

225 

229 

231 

232 

234 

23S 

236 

237 

236 

301 

303 

303 

304 

309 

306 

307 

306 

309 

603 310 

S9.9SS 

a . i : ' ' 

(2.236) 313 

312 
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Exhibit (TDC-3) 
Page 1 of2 

Identincation of Railroad Extraordinary Charges 
Mded from ICC Rail Form A and IJRrS Ĵnit Costs - 198f>-199fi 

Amount 
RFA and URCS 
Aggregate Costs 

Less than 
Aggregate Extraordina.y Charges ($000) Annual Repon R-l 

Identified in Annual Report Form R-l Aggregate 
Railroad Year Labor Buy-Out Other Total (000) 

(1) (2) (3) (4) (5) 
v-y v v / „ 

(6) 

1 BO/CO/SBD 1985 $112,033 $672,415 $784,448 $784,448 

2 ATSF 1986 $165,632 $147,177 $312,809 $312,809 
3 ICG 1986 151,009 260,991 412,000 412,000 
4 KCS 1986 2,000 51,800 53,800 53,800 
5. SOO 1986 62,743 19,268 82,011 82,011 
6 SP 1986 189,423 298,859 488,282 488,282 

7. NS 1987 $315,338 $291,931 $607,269 $607,269 

8. CSXT 1988 $592,000 $330,000 $922,000 $922,000 
9 ICG 1988 18,800 16,200 35,000 35,000 

10. ATSF 1989 $389,631 $52,200 $441,831 $441,831 
11 CNW 1989 23,600 0 23,600 23,600 

12 CNW 1990 $13,361 SO $13,361 $13,361 

13. BN 1991 $225,000 $483,000 $708,000 $708,000 
14. CNW 1991 69,20') 32,163 101,363 101,363 
15 CR 1991 211,911 507,194 719,105 719,105 
16. DRG\^' 1991 1!,200 600 11,800 11,800 
17 NS 1991 430,223 32,827 483,050 483,050 
18 CSXT 1991 647,200 0 647,200 647,200 
19. SP 991 125,000 144,938 269,938 269,938 
20. UP 1991 480,000 265,000 745,000 745,000 

21 ATSF 1992 $149,000 $182,187 $331,187 $331,187 
22. CNW 1992 30,000 0 30,000 30,000 
23. CR 1992 0 (11,031) (11,031) (11,031) 

24. CSXT 1992 $644,000 $20,000 $664,000 $664,000 
25. SOO 1992 79,479 0 79,479 79,479 

26. CNW 1993 ($7,754) $0 ($7,754) ($7,754) 
27 NS 1993 (3,600) 0 (3,600) (3,600) 

28 CNW 1994 ($5,000) $0 ($5,000) ($5,000) 
29 CR 1994 50,522 32,614 83,136 83,136 



Exhibit (TDC-3) 
Page 2 of2 

Identification of Railroad Extraordinary Charges 
Excluded from I C C Rail Form A and URCS Unit Costs -- 1985-1996 

Railroad 
(1) (2) 

Aggregate Extraordinary Charges ($000) 
Jdenlifiedia Anmial EepijrLEonn_R-l. 

Labor Buy-Out 
(3) 

Qlhfir 
(4) (5) 

Amount 
RFA and URCS 
Aggregate Costs 

Less than 
Annual Report R-l 

Aggregate 
(QQQI 

(6) 

30. CR 
31. GTW 
32. NS 
33. CSXT 
34. BN 
35 SOO 
36. SP 

37. CR 
38. SOO 

1995 $2,500 $280,912 $283,412 $283,412 
1995 0 155,662 155,662 155,662 
1995 33,600 0 33,600 J3,600 
1995 33,000 163,000 196,000 196,000 
1995 477,441 193,731 671,172 671,172 
1995 53,600 236,100 289,700 289,700 
1995 42,200 70,357 112,557 112,557 

1996 $102,500 $32,500 $135,000 $135,000 
1996 0 (86,614) (86,614) (86,614) 



Exhlblt_;rDC-4) 
Page 1 of 3 

UP s 1997 Variatite Cost ot Handling a HvpotheUcal Unit Coal Train Movement 
(Including SP Inefficiency Charges) 

Calendar Year URCS, 
Source Unit Cos\ 

Service Units 
Per Carload 1/ 

Vanable Cost Per Carload 
Source Amount 

(1) (2) (3) (4) (5) (6) 

UP Origin Terminal 

1. Station Clerical cost per carload originated 
or terminatri E1P1L109 $20 28467 10 Col. 3 X Col 4 x 0 46767 2/ $9 49 

2 Carload claims cost per carload handled E1P1L106 611185 1.0 Col. 3 X Col 4 6.11 

3 Loss and damage expense per ton originated 
or terminated N/A 105 00 Col. 4 X 0 00250 3/ 

4 Total ongin terminal cost per carload 

UP Lin«-Haui 

m N/A N/A Sum of Lilies 1-3 $15.86 

5. Cost per gross ton-mile E1P1L101 $0 00267 262,350 Col. 3 X Col 4 $70047 

6 Cost per locomotve unit-mile E1P1L105 2 13505 90 000 Col 3 X Col 4 219 15 

7 Crew cost per train-mile E1P1L104 7 47t>:,8 30 onn Col 3 X Col. 4 224 27 

8 Other cost per train-mile E1P1L103 072533 30.000 Col 3 X Col 4 21.76 

9 Total line-haul cost per carload 

UP Destination Terminal 

N/A N/A N/A Sum of Lines 5-8 $1,165.65 

10 Station Clerical cost per carload originated 
or ttrminatec* E1P1L109 $2028467 10 Col. 3 X Col X 0.46767 21 $9 49 

11 Carload claims cost per carload handled E1P1L106 6.11185 1.0 Col. 3 X Col. 4 6.11 

12 Loss and damage expense per ton onginated 
or terminated N/A 105 00 Col 4 X 0 00250 3/ JL2fi 

13 Total destination terminal cost per cariogd NM N/A N/A Sum of Lines 10-12 $1586 

14 Total Variable Cost Per Carload N/A N.'A N/A (L4 + L9 + L13) $1,197,37 

ie Tcial Variable Cost Per Ton N/A N/A 105 00 (L14 + Col (4)) $11 40 



Exhibit_(TDC-4) 
Page 2 of 3 

UP's 1997 Variable Co8t of Handling a Hypothetical Unit Coal Train Movement 
(Including SP Inefficiency Charges) 

URCS Inputs Al 
URCS Table Reference UP 

(1) (2) 

E1P1L101C01 $0.00117001 
E1P1L101C02 0.00044429 
E1P1LI01C03 0.00105518 
E1P1L103C01 0.71664000 
E1P1L103C02 0.00751291 
E1P1L103C03 0.00117685 
E1P1L104C01 7.47558000 
E1P1L105C01 1.76484000 
E1P1L105C02 0.33549000 
E1P1L105C03 0.33472000 
E1P1L106C01 6.15185000 
E1P1L106C02 000000000 
E1P1L106C03 0.00000000 
E1P1L109C01 20.26467000 

Traffic and Operating Inputs 5/ 
Jem 
(1) 

# of Terminals 
Cars Handled 
Tons per car 
Tare per car 
Loaded miles 
Empty miles 
Total miles 
Locos per train 
Cars per train 
Loss & Damage 

(2) 

2 
1 

105 
27 

1650 
1650 
3,300 
3.00 
110 

$0.0025 



Exhibit_(TDC-4) 
Page 3 of 3 

ilEA 1997 Variable Cost of Handling a Hypothetical Unit Coal Train Movement 
(Including SP Inefficiency Charges) 

Item Source 

(1) 
UP Origin Terminal 

Terminals per carload 

Terminal tons per carload 

UP Line-Haul 

Gross ton-miles per car 

Locomotive unit miles per car 

Train miles p ̂ r car 

Car miles per car 

UP Destination Terminal 

Terminals per carload 

Terminal tons per carload 

(2) 

Given 

Average net tons per car 

(Average net tons per car x loaded direction car-miles per car) + (average tare 
tons per car x round trip car-miles per car) 

Locomotive units by segment x train miles by segment * average cars per train 

Average round trip train miles + average cars per tram 

Average round trip miles per car 

Given 

Average net tons per car 

N/A = Not applicable 

1/ See Exhibit_(TDC-4), page 3 of 3 

21 Based on ICC, Rail Revenue Contribution by Commodity and Territory for the Year 1972, Statement No. 
153-72 April 1975 Unit tram station clerical expenses are adjusted on a per car basis to reflect 46.767 
Dercent of system average station clerical expenses 

3/ UP's estimated loss and damage cost per ton of coal originated or terminatal. 

4/ 1997 UP URCS Including SP Inefficiency Charges 

5/ Assumed Hypothetical Movement 

Amount 
Ker Carioad 

(3) 

1.0 

106 

262.350 

90 000 

30 000 

3,300.0 

1.0 

106 



ExhH)lt_(T0C-5) 
Page 1 of 3 

UP's 1997 Variable Cost of Handling a Hypothetical Unit Coal Train Movement 
(Excluding SP Inefficiency Charges) 

_ Calendar YeaLURCS. Service Units Vanable Cost Per Carload 
Item Source Unit Cost Per Carload 1/ Source Amount 

(1) (2) (3) (4) (5) (6) 

UP Origin Terminal 

1 Station Clencal cost per carload originated 
or terminated E1P1L109 $17 35499 10 Col 3 x Col. 4 X 0.46767 21 $812 

2 Carload claims cost per carload handled E1P1L106 5 22913 1.0 Col. 3 X Col. 4 5.23 

3 Loss and damage expense per ton originated 
or terminated NM N/A 105.00 Col 4 X 0.00250 3/ QJEfi 

4 Total origin terminal cost per carload 

UP Line-Haul 

NM N/A N/A Sum of Lines 1-3 $13.61 

5 Cost per gross ton-mile E1P1L101 $000240 262,350 Col 3 X Col 4 $629.64 

6 Cost per locomotive unit-mile E1P1L105 218015 90 000 Col 3 X Col 4 196.21 

7 Crew cost per train-mile E1P1L104 6 39590 30 000 Col. 3 X Col 4 191.88 

8 Other cost per train-mile E1P1L103 0.62183 30 000 Col 3 X Col 4 .ll.fi5 
9 Total line-haul cost per carload 

UP Destination Terminal 

N/A N/A N/A Sum of Lines 5-8 $1,036.38 

10 Station Clerical cost per carload originated 
or terminated E1P1L109 $17 35499 1.0 Col. 3 X Col. 4 X 0.46767 21 $8.12 

11 Carload claims cost per carload handled E1P1L106 5.22913 1.0 Col. 3 X Col 4 5.23 

12 Loss and damage expense per ton onginated 
or terminated NM N/A 105 00 Col. 4 X 0 00250 3/ 0,26 

13 Total destination terminal cost per carload NM N/A N/A Sum of Lines 10-12 $13.61 

14 Total Variable Cost Per Carload NM N/A N/A (L4 + L9 + L13) $1,063.60 

15 Total Vanable Cost Per Ton NM N/A 105 00 (L14 + C0I (4)) $10 13 



UP'S 1997 Variable Cost of Handling a Hypothetical Unit Coal Train IWovement 
(Excluding SP Inefficiency Charges) 

ExhibitJTDC-S) 
Page 2 of 3 

URCS Inputs 4/ Traffic and Ojjeratinglnrirts 5/ 
URCS Table i^eference UP Item ue 

(1) (2) (1) 

E1P1L101C0- $0.00100103 # of Terminals 2 
E1P1L101C02 0.00044429 Cars Handled 1 
E1P1L101C'J3 0.00095966 Tons per car 105 
E1P1L103C01 0.61314000 Tare per car 27 
E1P1L10'JC02 0.00751291 Loaded miles 1650 
E1P1L1J3C03 0.00117686 Empty miles 1650 
E1P1'.104C01 6.39590000 Total miles 3,300 
E1P'iL105C01 1.50994000 Locos per train 3.00 
E1F1L105C02 0.33549000 Cars per train 110 
E1F1L105C03 0.33472000 Loss & Damage $0.0025 
E1F1L106C01 5.22913000 
E1F'1L106C02 0.00000000 
E1F'1L106C03 0.00000000 
E1FiL109C01 17.35499000 



Exhibit_(TDC-5) 
Page 3 of 3 

Jiem_ 

MP> 1097 Variable Cost of Handling a Hypothetical Unit Coal Train Movement 
(Excluding SP Inefficiency Charges) 

Source 

(1) 
UP Origin Terminal 

Terminals per carload 

Terminal tons per carload 

UP Line-Haul 

Gross ton-miles per car 

Locomotive unit mil 3S per car 

Train miles per car 

Car miles per car 

UP Destination Terminal 

Terminals per carload 

Terminal tons per carload 

(2) 

Given 

Average net tons per car 

(Average net tons per car x loaded direction car-miles per car) + (average tare 
tons per car x round tnp car-miles per car) 

Locomotive units by segment x train miles by segment + average cars per train 

Average round trip train miles * average cars per train 

Average round trip miles per car 

Given 

Average net tons per car 

N/A = Not applicable 

1/ See Exhibit_(TDC-5), page 3 of 3 

21 Based on ICC, Rail Revenue Contnbution by Commodity and Territory for the Year 1972, Statement No 
153-72, April 1975 Unit train station clencal expenses are adjusted on a per car basis to reflect 46 767 
percent of system average station clerica; expenses 

3/ UP's estimated loss and damage cost per ton of coal originated or terminated 

4/ 1997 UP URCS Excluding SP Inefficiency Charges 

5/ Assumed Hypothetical Movement 

Amount 
Per Carload 

(3) 

1.0 

106 

262,350 

90.000 

30 000 

3,3000 

1.0 

106 





VERIFIED STATEMENT 
OF 

WILLIAM E. AVERA, Ph.D, CFA 

I . OVERVIEW 

My name i s William E. Avera. I am a p r i n c i p a l i i i 

F inancial Concepts and Applications, Inc. (FINCAP), an economic 

and f i n a n c i a l consulting f i n n that provides t e c h n i c a l and regula

t o r y p o l i c y advice to government agencies, u t i l i t i e s , and large 

consumers cf u t i l i t y services. FINCAP's o f f i c e s are at 3907 Red 

River, Austin, Texas 78751. 

I received my undergraduate degree i n economics from 

Emory University i n Atlanta, Georgia. A f t e r ser'.-ing i n the 

United States Navy, I entered the Ph.D program i n economics at 

the U niversity of North Carolina at Chapel H i l l . Upon gradua

t i o n , I joined the f a c u l t y at tiie U n i v e r s i t y of North Carolina 

and taught finance i n the Graduate School of Business. I subse

quently accepted a p o s i t i o n at the University of Texas at Austin 

where I taught courses i n f i n a n c i a l management and investment 

analysis. I then went to work f o r I n t e r n a t i o n a l Paper Company, 

Inc. i n New York C i t y as Manager of Financial Education, a 

p o s i t i o n i n which I had r e s p o n s i b i l i t y f o r a l l corporate educa

t i o n programs i n finance, accounting, and economics. While 

employed at I n t e r n a t i o n a l Paper Company I earned the designation 

of Chartered Financial Analyst (CfA). 

In 1977, " joined the s t a f f of the Public U t i l i t y 

Commission of Texas (PUC) as Director of the Economic Research 

D i v i s i o n . During my tenure at the PUC, I had r e s p o n b i b i l i t y f o r 



economic and f i n a n c i a l research, f i n a n c i a l analysis, cost a l l o c a 

t i o n and ra t e design, and information systems, and I t e s t i f i e d i n 

a nun±)er of u t i l i t y cases on a v a r i e t y of economic and f i n a n c i a l 

issues. While at the PUC, I served as vice-chair of the National 

Association of Regulatory U t i l i t y Commissioners (NARUC) Subcom

mittee on Economics. 

Since leaving the PUC i n 1979, I have been engaged i n 

my current capacities w i t h FINCAP. I have presented testimony 

before the Surface Transportation Board ("STB")(and i t s predeces

sor, the I n t e r s t a t e Commerce Commission), the Federal Energy 

Regulatory Commission ("FERC"), the Federal Communications 

Commission ("FCC"), the Canadian Radio-Television and Telecommu

nica t i o n s Commission, and twenty-feur state regulatory agencies 

as we l l as before federal and state courts and l e g i s l a t i v e 

committees. I n a d d i t i o n , I have lectured on economic and regula

t o r y topics i n programs sponsored by u n i v e r s i t i e s and industry 

groups and have also served as an o f f i c e r i n various professional 

organizations and so c i e t i e s . My q u a l i f i c a t i o n s and experience 

are attached t o t h i s v e r i f i e d state-ient as Exhibit (WEA-1) . 

The Western Coal T r a f f i c League ("WCTL") has asked me 

to analyze the accounting of c e r t a i n expenses by the Union 

P a c i f i c Railroad Company ("UP"). In particL.lar, UP noted i n i t s 

annual report f i l e d w i t h the STB that i t had incurred s i g n i f i c a n t 

expenses i n connection with problems associated w i t h i t s merger 

w i t h Southern P a c i f i c ("SP"). The r a i l r o a d chose to c l a s s i f y 

these charges w i t h i t s other operating expenses rather than w i t h 

-2-



extraordinary items. The question presented i s whether the 

r a i l r o a d ' s treatment of such expenses as ordinary operating 

expenses was correct under Generally Accepted Accounting Practic

es ("GAAP"), p a r t i c u l a r l y as those practices are applied to 

regulated f i r m s . 

As I s h a l l explain, both GAAP and t r a d i t i o n a l p r i n c i 

ples of regulatory accounting p r o h i b i t regulated e n t i t i e s from 

mixing t h e i r abnormal, nonrecurring charges, such as those 

i d e n t i f i e d by UP, wi t h t h e i r ongoing operating expenses. Doing 

so d i s t o r t s the accounting measures that are used as benchmarks 

fo r s e t t i n g rates prospectively f o r regulated u t i l i t i e s . The 

same p r i n c i p l e s would also apply i n other regulatory contexts 

such as the determination of the j u r i s d i c t i o n a l thres.xold, the 

implementation of the RCAF, and the i d e n t i f i c a t i o n of revenue 

adequacy. Accordingly, UP's treatment of the s i g n i f i c a n t added 

costs i t incurred as a r e s u l t of i t s service problems i n 1997, as 

ordinary operating costs, was in c o r r e c t . 

I I . REGULATORY TREATMENT OF ABNORMAL AND UNUSUAL EXPENSES 

A. Need for a Uniform Systems of Accounts 

The goals of general u t i l i t y r e g u l a t i o n are e n t i r e l y 

consistent w i t h the federal government's s p e c i f i c p o l i c y f o r 

r e g u l a t i n g the r a i l r o a d industry that appears i n 49 U.S.C. 

§ 10101. Regulatory commissions generally seek, among other 

things, to prevent excessive monopoly p r o f i t s , t o ensure earnings 

adequate to finance growth of the regulated industry, t o provide 



service t o the greatest number of customers, to promote the 

development of the industry, and to ensure public safety and 

managernent e f f i c i e n c y . See, e.g. C.F. P h i l l i p s , THE REGULATION OF 

PUBLIC UTILITIES 172-73 (1993) . 

The objectives of regulation, of course, are not 

achievable without accurate and consistent records cf revenues, 

operating costs, depreciation expenses, investment i n plant and 

equipment, and so f o r t h . But regulators must have c o n t r o l over 

the accounts of regulated e n t i t i e s f o r other purposes as w e l l . 

U n i formity of accounting by regulated firms i s essential f o r 

making industry-wide comparisons. Measuring and comparinf rates 

of r e t u r n on investment likewise require accurate statements of 

accounts. Without accounting regulation, investors would not 

have s u f f i c i e n t confidence i n statements of property and earnings 

to invest i n regulated enterprises. F i n a l l y , by providing 

consistent u n i t cost information regarding various services--

i n c l u d i n g competitive services--a uniform system of accounts 

makes i t possible to evaluate the reasonableness of regulated 

rates and t o determine the p r o f i t a b i l i t y of competitive rates. 

Since a uniform system of accounts i s an e s s e n t i a l t o o l 

f o r achieving the goals of regulation, one of the most important 

duties of regulatory bodies i s promulgating and enforcing such an 

accounting regimen. As A l f r e d Kahn pointed out, the e a r l y 

experience of regulators established that " i f the commissions 

were t o be something more than rubber stamps they had t o exercise 

t h e i r own judgment about the p r o p r i e t y of the items presented t o 



them as components of the cost of service." 1 THE ECONOMICS OF 

REGULATION 2 6 (1988) . 

B. The Regulatory Treatment of Abnormal and Unusual Ex
penses 

Although t h i s Board's maximum rate j u r i s d i c t i o n i s 

l i m i t e d t o the non-competitive p o r t i o n o l r a i l t r a f f i c , w i t h i n 

that .-ealm the same p r i n c i p l e s apply, and thus STB re g u l a t i o n i 

q u i t e properly and necessarily define how the major r a i l r o a d s 

must keep t h e i r books and account f o r t h e i r income and expendi

tures. I n p a r t i c u l a r , according to the c l a s s i f i c a t i o n of ac

counts promulgated by the STB: 

Extraordinary items are characterized by both t h e i r 
unusual nature and infrequent occurrence taking i n t o 
account the environment i n which the f i r m operates; 
they must also meet the m a t e r i a l i t y standard. 
Unusual means the event or transaction must possess a 
high degree of abnormality and be of a type c l e a r l y 
unrelated t o , or only i n c i d e n t a l l y related to the 
ordinary and t y p i c a l a c t i v i t i e s of the e n t i t y . 

Infrequent occurrence mean? the event or transaction 
s h a l l be of a type not reasonably expected to recur i n 
the foreseeable f u t u r e . 

49 C.F.R. § 1201.1-2. STB regulations f u r t h e r specify that such 

items are not to be included i n the c a l c u l a t i o n of ordinary 

income. Jd. 

These STB rules c l o s e l y p a r a l l e l the language i n APB 

Opinion No. 30 that sets f o r t h the d e f i n i t i o n of extraordinary 

items according to GAAP. American I n s t i t u t e of C e r t i f i e d Public 

Accountants, OPINIONS OF THE ACCOUNTING PRINCIPLES BOARD No. 30, Report

i n g the Results of Operations 1 20 (1973). That the two d e f i n i -



t i o n s are nearly i d e n t i c a l i s to be expected, since the Congress 

d i r e c t e d the STB to conform i t s system of accounts, cost account

ing p r i n c i p l e s , and cost reporting requirements t o GAAP "to the 

maximum extent practicable." 49 U.S.C. §§ 11142, 11161 & 11164. 

But we must remember that the STB system of accounts i s 

not an end i n i t s e l f . Rather, i t s purpose i s t o ensure that the 

r a i l r o a d s appropriately disclose the economic consequences of 

transactions, events, and circumstance a f f e c t i n g them. I n that 

manner, the system of accounts and the f i n a n c i a l r e p o r t i n g 

requirements a i d users of f i n a n c i a l data i n making decisions 

regarding the r a i l r o a d s . This regulatory purpose i s e n t i r e l y 

consistent w i t h the goals i n t r i n s i c to GAAP. For example, i n 

connection w i t h accounting f o r " i r r e g u l a r items" such as extraor

dinary expenses, GAAP requires that such items be h i g h l i g h t e d " i n 

order that the reader of f i n a n c i a l statements can b e t t e r deter

mine the long-run earning power of the enterprise." D.E. Kieso & 

J.J. Weygandt, INTERMEDIATE ACCOUNTING 12 8 (1989) . 

When administering i t s accounting regulations then, the 

STB must remain mindful of the goals Congress seeks t o achieve i n 

reg u l a t i n g the r a i l r o a d industry. One of those goals i s "to 

ensure the a v a i l a b i l i t y of accurate cost information i n the 

regulatory proceedings while minimizing the burden on r a i l 

c a r r i e r s of developing and maintaining tha c a p a b i l i t y of provid

ing such information." 49 J.S.C. § 10101(13). Accurate r a i l 

road cost information i s the essential underpinning of numerous 

regulatory concepts that form the basis of modern federal r a i l -
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I 
I road r e g u l a t i o n , i n c l u d i n g revenue adequacy, the RCAF, and the 

j u r i s d i c t i o n a l threshold.^ 

Because the c l a s s i f i c a t i o n of expenses cannot be 

reduced to an automatic process, the STB may be c a l l e d upon from 

time to time t o review and supervise the decisions of r a i l r o a d 

company accountants. I n t h i s connection, a recent decision by 

FERC presents an excellent analysis of the issues raised by a 

disagreement over whether p a r t i c u l a r expenses should be c l a s s i 

f i e d as extraordinary items. Re Amerada Hess P ipe l ine Corp., 

Docket No. IS94-10-005, Opinion No. 393 (FERC, A p r i l 13, 1995), 

a f f ' d , Amerada Hess P i p e l i n e Corp. v . FERC, 117 F.3d 596 (D.C. 

Cir. 1997), 

In Amerada Hess P ipe l ine , FERC was c a l l e d upon t o 

supervise the accounting of a pipe l i n e company. The p i p e l i n e and 

i t s auditors had c l a s s i f i e d c e r t a i n costs as ordinary expenses, 

which were therefore recoverable i n rates. The expenses i n 

question were about $117 m i l l i o n i n claims and l i t i g a t i o n costs 

that arose from the Exxon Valdez o i l s p i l l . The State of Alaska 

'While GAAP requires segregation of extraordinary items from 
normal and r e c u r r i n g ones, i t does not i n and of i t s e l f d i c t a t e 
how that segregation should a f f e c t rate regulation cr other 
regulatory actions. Sound regulatory precepts f i l l that gap by 
-oecifying that "cost of service" f o r ratemaking purposes means 
^ rmal, r e c u r r i n g expenses, and does not include extraordinary 
items. Such items, i f allowed to be recovered from ratepayers at 
a l l , are t y p i c a l l y amortized over a number of years through 
special surcharges, etc. They are not simply lumped i n w i t h 
ordinary expenses i n the year incurred, as UP has done w i t h i t s 
1997 merger-related expenses. 

Witness Crowley t e s t i f i e s that the STB and i t s predecessor, 
the ICC, have c o n s i s t e n t l y followed that p o l i c y , as w e l l . 
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objected, arguing that the expenses should instead be c l a s s i f i e d 

as an extraordinary item. 

FERC overruled the pipeline accountants, concluding 

that c l a s s i f y i r g the expenses as extraordinary was "consistent 

not only w i t h the l e t t e r of the USCA (Uniform System of Accounts) 

and GAAP, but w i t h t h e i r i n t e n t and purpose as w e l l . " S l i p 

opinion at 24. S i g n i f i c a n t l y , FERC stressed the importance of 

di s t i n g u i s h i n g between recurring and nonrecurring items: 

One of the purposes of the USOA i s to d i s t i n g u i s h 
between a re p o r t i n g e n t i t y ' s income from continuing, 
ordinary, and t y p i c a l operations from items that are 
not expected to be incurred or r e a l i z e d on an ongoing 
basis, i . e . , t o d i s t i n g u i s h between the permanent and 
the t r a n s i t o r y component of income and expenses. 
Absent t h i s d i s t i n c t i o n , external p a r t i e s may not be 
able to d i s t i n g u i s h f u l l y that part of an e n t i t y ' s 
current performance that i s l i k e l y to recur, and that 
which w i l l only occur during t h i s period. 

In this case, including the costs related to the Exxon 
Valdez o i l s p i l l in Account No. 610 as routine, typical 
operating expenses would blur this distinction and 
would be contrary to the purposes of the USOA and GAAP. 
. . . The Exxon Valdez o i l s p i l l and the [l i t i g a t i o n 
and settlement] costs were not the typical, recurring 
routine costs of doing business, and including them in 
Account No. 610 i s contrary to the purpose of the USOA. 

I d . 

In concluding that the expenses in question were 

extraordinary items, FERC examined whet.ier they met the three 

necessary conditions: infrequent occurrence, unusual nature, and 

materiality. As a preliminary matter, i t decided that the 

"event" that had to be evaluated was the Exxon Valdez o i l s p i l l 

i t s e l f , and not the planning for and response to the o i l s p i l l . 

The pipeline had of course argued that o i l s p i l l s were frequent 

occurrences and not at a l l unusual. But FERC noted that an o i l 
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s p i l l of the magnitude of the Exxon Valdez was unprecedented i n 

Alaska, the environment i n which the p i p e l i n e operated. The 

magnitude of the s p i l l thus distinguished i t ; there were no other 

s p i l l s approaching i t i n size. FERC therefore ruled that the o i l 

s p i l l was of an unusual nature and infrequent occurrence. 

F i n a l l y , FERC ru l e d that a l l components of the expenses i n 

question had t o be aggregated to determine m a t e r i a l i t y , and on 

that basis, i t concluded that the m a t e r i a l i t y standard was met. 

I I I . UP MERGER-RELATED SERVICE PROBLEMS 

The f i n a n c i a l community has, of course, cl o s e l y moni

tored UP's service pro.blems as they developed. Less than two 

months a f t e r industry analysts heard the f i r s t rumblings of 

serious congestion problems on the UP system, Natwest Se c u r i t i e s 

described the problems as "unprecedented" and a t t r i b u t e d them t o 

the "merger e f f e c t . " A.B. Hatch, Union P a c i f i c / B u r l i n g t o n Nor th 

ern—Company Report (Sept. 19, 1997). Salomon Brothers downgraded 

the company's stock, noting that UP's "systemwide" congestion 

appeared worse than previously believed. J.J. Valentine, I n s ide 

T r a c k / R a i l r o a d s - I n d u s t r y Report (Sept. 23, 1997). Even so, t h e 

company was generally expected at the time to earn about $3.75 

per share f o r the year, which would have represented a s l i g h t 

increase over 1996. 

Expectations were soon lowered as i t became apparent 

that tlie r a i l r o a d recovery woula be slow and that the impact on 

revenues and costs would be greater than had boen a n t i c i p a t e d by 
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both the company and industry analysts. But even while recogniz

ing the seriousness of the service problems, well-regarded 

industry analysts maintained t h e i r optimism f o r a r e l a t i v e l y 

quick recovery. Well i n t o the f a l l , f o r example, PaineWebber 

assured investors that the dividend payout appeared safe. S.D. 

Flower, Union P a c i f i c Corporation—Company Report (Nov. 14, 1997) . 

And Prudential Securities expected that by the second h a l f of 

1998, earnings to r-:!turn to an annual rate of $5.00 per share. 

B.R. Rout ledge. Union Pad fic—Company Report (Nov. 6, 1997) . 

By e a r l y t h i s year, i t became apparent to industry 

ob.servers that UP's problems were much more i n t r a c t a b l e than most 

had imagined l ^ s t f a l l . The congestion problems caused the 

company to post a loss of $152 m i l l i o n f o r the f o u r t h quarter, 

w i t h income f o r the year f a l l i n g 41 percent from 1996. I n 

February, UP announced that i t was c u t t i n g i t s dividend by over 

50 percent. I n A p r i l , i t announced completion of a $1.5 b i l l i o n 

c o n vertible preferred o f f e r i n g . By that time, the company's 

stock had f a l l e n nearly 32 percent from i t s l e v e l when the 

service problems began. I n s t i t u t i o n a l Shareholder Services, 

Union P a c i f i c Corp.—Company Repor t (Feb. 6, 1998). 

I n February, Moody's downgraded UP's bond r a t i n g t o 

Baa3 from Baa2. The r a t i n g a c t i o n r e f l e c t e d Moody's b e l i e f t h a t 

"the congestion centered i n Union P a c i f i c ' s Southern l i n e i s more 

per s i s t e n t and extensive than o r i g i n a l l y thought and that the 

timetable f o r implementing a comprehensive s o l u t i o n has become 

uncertain." Dow Jones News Service (Feb. 26, 1998). At the same 

-10--



time. Standard Se Poor's ("S&P") placed UP on CreditWatch as a 

r e s u l t of an announcement that i t would report a loss f o r the 

f i r s t quarter of 1998. 

In May, S&P lowered i t s ratings on UP a f t e r the company 

announced that i t expected to report i t s t l i i r d consecutive 

q u a r t e r l y loss due to the negative impact of the congestion on 

revenues, costs, and customer claims. According t o the r a t i n g 

service, the lower r a t i n g r e f l e c t e d "the impact of p e r s i s t e n t , 

serious congestion on Union Pacific's f i n a n c i a l p o s i t i o n . " Dow 

Jones Newswires (May 29, 1998) . 

At the same time. Value Line sharply lowered i t s 1998 

earnings estimate t o $0.50 per share, noting that UP's service 

should r e t u r n to normal levels by the end of the year or e a r l y 

1999. Value Line Investment Survey 304 (June 19, 1998). The 

investment advisory service also observed that the r a i l r o a d ' s 

problems have a s i g n i f i c a n t e f f e c t on the nation's economy: 

The U.S. economy i s continuing to f e e l an impact 
from t h i s congestion, as some companies are being 
forced t o c u r t a i l production lev e l s since there i s no 
way f o r them to move t h e i r goods. The a l l - important 
Christmas season i s r a p i d l y approaching, and i f the 
service problems i n the West are not resolved by the 
time shipments begin t o accelerate, the economy may 
take another substantial h i t . 

I d . at 298. 

IV. SUMMARY AND RECOMIIENDATION 

I n t h i s case, the STB must exercise i t s judgment t o 

determine whether the expenses i n question are extraordinary 
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items. Just as in the pipeline case at FERC, the c l a s s i f i c a t i o n 

of the expenses in question rests on whether they mee.. the three 

standards of infrequent occurrence, unusual nature, and material

i t y . 

As WCTL Witness Thomas Crowle explains, UP incurred 

very s i g n i f i c a n t expenses i a s t year i n connection w i t h i t s 

absorption and operation of the former properties of SP. Under 

the standard promulgated by the STB, "an item s h a l l be considered 

ma t e r i a l when i t exceeds 10 percent of annual income (loss) 

before extraordinary items." 49 C.F.R. § 1201.1-2. According to 

Mr. Crowley, UP's special charges amount to $814 m i l l i o n . Since 

UP reported an annual income of $946 m i l l i o n i n 1997 w i t h no 

deductions f o r extraordinary items, the special charges (along 

w i t h any component of the special charges that exceeds $94.6 

m i l l i o n ) meet the m a t e r i a l i t y standard. 

The r a i l r o a d may assert that congestion ptoblems are 

common occurrencea, p a r t i c u l a r l y a f t e r mergers i n v o l v i n g two 

large r a i l r o a d systems. No doubt i n d i v i d u a l r a i l r o a d s have 

suffered chronic conges*-xon due to poor management or other 

reasons. But the usual r a i l r o a d company congestion does not so 

dram a t i c a l l y a f f e c t a r a i l r o a d ' s earnings that i t s bond r a t i n g s 

f a l l , i t s dividends are cut i n h a l f , i t s stock p r i c e plummets, 

and the company must issue $1.5 b i l l i o n of equity s e c u r i t i e s . 

I n the Amerada Hess case, FERC and the D.C. C i r c u i t 

Court r e j e c t e d the p i p e l i n e ' s argument that because o i l s p i l l s 

are a common occurrence, the Exxon Valdez o i l s p i i l l was not an 
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extraordinary event. FERC and the court recognized that the vast 

difference i n magnitude between the average 10-gallon o i l s p i l l 

and an 11 - m i l l i o n - g a l l o n o i l s p i l l fundamentally changes the 

character of the event. 

S i m i l a r l y , i t i s clear that as a r e s u l t of i t s merger 

with Southern P a c i f i c , UP has run aground and i s attempting t o 

recover from an "Exxon Valdez" event. Just as the Exxon Valdez 

was no ordinary o i l s p i l l , the scale of the UP congestion exceeds 

a l l experience. I t has not only affected the o v e r a l l m e i a l 

condition of the company, i t has had a measurable e f f e c t on the 

nation's economy. In the environment i n which UP operates, 

congestion problems of t h i s scale c l e a r l y have a high degree of 

abnormality and are only i n c i d e n t a l l y r e l a t e d to t y p i c a l r a i l r o a d 

. " ^ t i v i t i e s . I t i s thus proper to regard the expenses a r i s i n g out 

of the merger-related congestion to be of an unusual character. 

F i n a l l y , an event meets the STB's infrequency-of-

occurrence standard i f i t i s of a type "not reasonably expected 

to recur i n the foreseeable f u t u r e . " UP's merger-related conges

t i o n problems are unique i n part because UP i s the largest 

r a i l r o a d i n the country, and i t s merger w i t h Southern P a c i f i c i s 

the largest r a i l r o a d merger i n h i s t o r y . I would not expect UP t o 

contend that we should expect such problems t o recur on i t s 

system, and i t i s not reasonable to expect that another r a i l r o a d 

merger of t h i s magnitude w i l l r e s u l t i n s i m i l a r congestion. The 

event thus meets the "infrequency" atandard. 
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For the reasons discussed above and i n Mr. Crowley's 

testimony, I believe that the costs incurred by UP i n 1997 t o 

overcome the e f f e c t s of i t s merger-related service problems met 

a l l three standards, and they should have been c l a s s i f i e d as 

extraordinary i n the company's reports to the STB. 
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VERIFIED STATEMENT 
OF 

DR. LAURITS R. CHRISTENSEN 

I. INTRODUCTION 

My name is Dr. Laurits R. Christensen. I am Chainnan of Christensen 

Associates, an economic consulting firm. My business address is 4610 University 

Avenue, Suite 700, Madison Wisconsin 53705. 

I received a B.A. in Economics from Cornell University in 1964. I subsequently 

received an M.A. in Statistics and a Ph.D. in Economics from the University of 

Califomia, Berkeley in 1966 and 1968, respectively. Between 1967 and 1987,1 was a 

faculty member of the Economics Department at the University of Wisconsin, Madison. 

1 retired from teaching in 1987 to concentrate on my research and economic consulting 

activities at Chnstensen Associates. Our firm has approximately 80 employees, and we 

conduct economic studies for both govemment and private clients. 

A principal focus of my professional research since 1975 has been the economics 

of the U.S. and Canadian railroad industnes. This includes research on productivity, cost 

stmcture, and rate-setting mechanisms. Much of this research has been supported by the 

U.S. National Science Foi ndalion. I have published papers based on this research in thc 

American Economic Review, the Quarteriy Joumal of Economics, the Joumal of Political 

Economv, the Review of Economics and Statistics, the Bell Joumal of Economics, and 

the Southem Economic Joumal. Much of my research on the railroad industry has been 

done in collaboration with my colleague, Dr. Douglas V,'. Caves, who is Vice Chairman 

of Christensen Associates. 



In addition to our academic research, Dr. Caves and I were the principal architects 

ot the productivity measure for the Rail Cost Adjustment Factor (RCAF) established by 

the Interstate Commerce Commission ("ICC"). The RCAF is a mechanism tc enable 

railroads to adjust their rates to cover changes in their costs of providing service. Dr. 

Caves and I filed eleven verified statements with the ICC on this subject from 1982 to 

1989. In 1989, the ICC adopted, with only minor modification, the RCAF productivity 

adjustment methodology that Dr. Caves and I had developed. 

Recently, I was retained by the U.S. Department of Justice in the Union Pacific-

Southern Pacific ("UP" and "SP") merger proceeding.' In that proceeding, I analyzed the 

merger benefits claimed by the UP and SP in their merger application submitted to the 

Surface Transportation board ("STB"). I concluded that UP and SP vastly overstated the 

potential benefits to their proposed merger and that a worsening of service might result 

from the merger, at least in the short-term. 

In addition to my research on the railroad indust-y, I have performed extensive 

research on a number of other network industries, including the telecommunications and 

electric power industries. Among the topics I have studied in these industries are 

productivity, cost structures, and appropriate regulatory frameworks that most effectively 

emulate the outcomes of competitive m^̂ rkets. Full details of my qualifications and the 

sixty-six professional papers that I have published are contained in my curriculum vitae, 

which is attached as the Appendix. 

I have been retained by the Westem Coal Traffic League ("WCTL") in the current 

proceeding to discuss the appropriate treatment of cer ain charges incurred by the Union 

Surface Transportation Board, Finance Docket 32760. 



Pacific Railroad Company ("UP") related to its recent merger activity and service 

problems. Neither regulatory nor competitive market standards would allow for flow-

through of these extraordinary charges to captive shippers. Such charges are 

appropriately borne by UP's shareholders. 

II. IT IS NOT APPROPRIATE TO INCLUDE CHARGES ASSOCIATED 
WITH SP MERGER INEFFICIENCIES IN UNION PACIFIC'S UNIT 
COSTS THAT ARE THE BASIS OF COST-BASED RATES 

As discussed by Thomas D. Crowley in his Verified Statement, in UP's filed R-l 

report for 1997, UP identified substantial expenses related to UP's merger activity and 

service-related problems, but did not separate them from normal operating expenses. Mr. 

Crowley has determined that UP included $814 million in such charges in its 1997 

operating expenses and another $162 million in 1997 retum on investment. 

It is not surprising to me that UP incurred such charges. In my analysis of the 

UP-SP merger application, I noted that the UP was overly optimistic in its calculation of 

merger benefits and that a worsening of service might occur, at least in the short-term:̂  

"The benefits attributed to the proposed UP-SP merger by the Applicants are 
significantly overstated. From a social welfare perspective, the proposed merger 
would be beneficial only if it caused greater output (including quality 
improvements) being produced with the same amount of resources, or the same 
output being produced with fewer resources. ... Many of the benefit estimates are 
based on subjective analyses that are not well-documented, making it difficult to 
audit or replicate the results. ... the claim that SP service problems will be 
remedied by the merger is not supported by UP's own recent experience with the 
absorption of the Chicago and Northwestern ("CNW"). This experience 
demonstrates that, at least in the short term, service may actually worsen rather 
than improve." 

Verified Statement of Dr. Laurits R. Christensen, STB FD 32760, pp. 3-4. 



The charges associated with SP merger inefficiencies should be segregated from 

UP's normal operating expenses. The inclusion of these charges in UP's normal 

operating expenses results in an overstatement of UP's variable costs. As Mr. Crowley 

explains, not only could this have the effect of increasing prescribed rates for captive 

shipper movements, but it could also affect the determination of whether the STB has 

jurisdiction over a particular movement.̂  Regulatory and economic principles lead to the 

conclusion that a company that has market power should not have the ability to take 

actions that raise costs above what they would have otherwise been and include Iheic 

costs in the rates of captive customers. 

The fundamental economic principle of regulation is that regulation ihould 

emulate the outcomes of competitive markets. This means that companies should 

produce their services in the most efficient manner so that consumers can obtain these 

services at the lowest possible price. To this end, cost-based approaches to regulation 

often undertake reviews of investments and expenses to ensure that they are prudently 

incurreo in the provision of service to customers. The ultimate goal of these reviews is to 

ensure that the rates paid by captive customers (which are based on costs) are just and 

reasonable. When customers are captive and have no options to the monopolistic service 

provider, such reviews are vitally important to protect consumer welfare. The regulatory 

body has the ability and the obligation to disallow costs that are not prudently incurred 

from the ratemaking process. 

' The STB determines whether il has jurisdiction over a particular movement basrd on the ratio of revenue 
to variable cost. Ifthe ratio exceeds 1.8, the STB has jurisdiction. Therefore, if special charges are 
included in the computation of variable costs, this ratio is artificially reduced, increasing the possibility that 
the STB will not have jurisdiction over the movement. 



The STB and its predecessor, the ICC, have followed this dictum in their 

oversight of the railroads. According to Mr. Crowley, the STB (and tht ICC) have 

consistently excluded extraordinary charges from the calculation of railroad unit costs. 

Exclusion of extraordinary charges ensures that rates based on unit costs will be 

appropriately determined under the Constrained Market Pricing rules. 

The regulatory practice of allowing only prudently-incurred costs to enter into 

cost-based ratemaking is a reflection of the regulatory goal of emulating the competitive 

market process. Firms that are not under intense price competition, such as dominant 

railroads serving captive shippers, are not under the same pressures to hold down costs 

(and prices) as are firms in more competitive circumstances. In these instances, for the 

regulatory process to be an effective substitute for competition, costs for extraordinary or 

special ilf̂ ma that represent ineff icient operations and/or a degradation of service quality 

should not be passed through to captive customers. These costs are the responsibility of 

the company's .shareholders. 

I I I . CONCLUSION 

The Union Pacific should not be allowed to include the costs of merger-related 

charges and service problems in its calculation of normal operating expenses for 

Schedule 410 purposes. Inclusion of such costs, which represent inefficiency and service 

quality degradation, would further penalize UP's captive shippers, who have already 

suffered untold losses because of the inability of UP to follow through on its overiy 

optimistic pre-merger pronouncements. 



VERIFICATION 

STATE 

OF 

V\.'ISCONSIN 

ss. 

LAURITS R. CHRISTENSEN, being duly sworn, deposes and says that 

he has read the foregoing statement, knows the contents thereof, and that the 

same are true as stated. 

Laurits R. Christensen 

SWORN TO BEFORE ME and subscribed in my presence this 

7"̂  day of July, 1998. 

OTARY PUBLIC/ NOTARY 

My Commission expires Alii^jlA,^ , plOOd 



Laurits R. Christensen 

Resume 

January 1998 

Laurits R. Christensen Associates, Inc. Born January 31, 1941, Manitowoc, Wisconsin 
4610 University Avenue, Suite 700 U.S. Citizen 
Madison, WI 53705-2164 Married, Four Children 
(608) 231-2266 FAX: (608) 231-2108 

Current Position 

Chairman, Laurits R. Christensen Associates, Inc., 1997-present 
President, Laurits R. Christensen Associates, Inc., 1976-1996. 

Education 

B.A. Economics 1964 Cornell University 
M.A. Statistics 1966 University of California, Berkeley 
Ph.D. Economics 1968 University of California. Berkeley 
Doctoral Dis.scrtaiion Saving and the Rate of Return 

Scholarships and Fellowships 

Cornell National Scholarship 1959-1964 
National Defense Education Act Title IV Fellowship 1965-1967 
Romnes Faculty Fellow 1979-1987 

Academic Positions 

Teaching Assistant. University of California, Berkeley 1964-1965 
Assistant Professor, University of Wisconsin, Madison 1967-1971 
Associate Profes.sor, University of Wi.sconsin, Madi.son 1971-1976 
Professor, University of Wisconsin, Madison 1976-1987 

Other Previous Employment 

Full-time consultant (o U.S. Treasury, Office Of Tax Analysis, September 1971-1972. 
Full-lii' consultant to U.S. Bureau of Labor Statistics, Office of Prices, July 1972-December 1972. 
Visiting associate professor of economics. University of British Columbia, Spring term 1973. 
Full-time consultant to U.S. Bureau of Labor Statistics, Office of Prices, May 1973-August 1973. 
Visiting scholar. National Bureau of Economic Research, Stanford, California, Spring 1975. 

Service to the Economics Profession 

Editorial consultant, American Economic Review, 1970-1972 
Member of the Board of Editors, American Economic Review, 1976-1978 
Executive Committee. Conference on Income and Wealth, National Bureau ot Economic Research, 1977-1980 



Laurits R. Christensen 

Frequent referee of manu.scripts for numerous journals 

Frequent reviewer of proposals for the National Science Foundat'on and other funding organizations 

Research Funded by U.S. Government Agencies 

National Science Foundation (8 multi-year grants) 
Department of Commerce 
Bureau of the Census 
Department of Energy 
Department of Labor 
Bureau of Labor Statistics 
Federal Preparedness Agency 
Postal Service 
Research Funded by Other Government Af;encies 

Canadian Postal Service 
Canadian Transport Commission 
Illinois Commerce Commission 
Wisconsin Public Service Commission 
Wi.sconsin Strategic Development Commission 

Publications 

1. "The Measurement of U.S. Real Capita! Input, 1929-1967," Review of Income and Wealth, 
December 1969 (with D. W. Jorgenson), pp. 293-320. 

2. "U.S. Real Product and Real Factor I.nput, 1929-1967," Review of Income and Wealth, March, 
1970 (with D. W. Jorgenson), pp. 19-50. 

3. "Tax Policy and Investment Expenditures in a Model of General Equilibrium," American 
Economic Review, May 1970, pp. 18-22. 

4. "Saving and the Rate of Return, " Journal of Finance, September, 1970, abstract of doctoral 
dissertation, pp. 936-937. 

5. "Entrepr -neurial Income: How Does It Me re Up," American Economic Review. September 
1971, pp. 575-585. 

6. "Conjugate Duality and the Transcendental Logarithmic Production Function," Econometrica, 
July 1971, abstract (with D. W. Jorgenson and L. J. Lau), pp. 255-256. 

7. "Measuring Economic Performance in the '̂ rivate Sector," in M. Moss ed., The Measurement 
of Economic and Social Performance, National Bureau of Economic Research, 1973, (with 
D. W. Jorgenson), pp. 233-351. 

.Christensen Associates 



Laurits R. Christensen 

8. "Simultaneous Statistical Inference in the Normal Multiple Linear Regression Model," Journal 
of the American Statistical Association, June 1973, pp. 457-461. 

9. "Transcendental Logarithmic Production Frontiers," Review of Economics and Statistics. 
February 1973 (with D. W. lorgenson and L. J. Lau), pp. 28-45. 

10. "The Interi.al Structure of Functional Relationships: Separability Substitution, and 
Aggregation," Review of Economic Studies, July 1973 (with E. R. Berndt), pp. 403-410. 

11. "The Translog Function and the Substitution of Equipment. Structures, and Labor in 
U.S. Manufacturing 1929-1968," Journal of Econometrics, March 1973 (with E. R. BerndO, 
pp. 81-113. 

12. "U.S. Income Saving, and Wealth, 1929-69," Review of Income and Wealth, December 1973, 
(with D. W. Jorgenson), pp. 329-362. 

13. "Testing for the Existence of a Consistent Aggregate Index of Labor Inputs," American 
Economic Review, June 1974 (with E. R. Berndt), pp. 391-404. 

14. "Substitution Effects in Consumer Expenditures," Business Economics, January 1975, 
pp. 58-63. 

15. "Transcendental Logarithmic Utility Functions," American Economic Review, June 1975 (with 
D. W. Jorgenson and L.J. Lau), pp. 367-383. 

16. "Concepts and Measurement of Agricultural Productivity," American Journal of Agricultural 
Economics, December 1975, pp. 910-915. 

17. "Cost of Living Indexes and Price Indexes for U.S. Meat and Produce, 1947-1971," in 
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SUMMARY OF WCTL'S POSITION 
IN HOUSTON/GULF COAST OVERSIGHT 

The operating debacle which a f f l i c t s UP as a 

consequence cf i t s merger w i t h SP has been labeled by the Board 

as "unprecedented"'. T r a d i t i o n a l l y , merger applicants have 

endeavored to s a t i s f y the publi c i n t e r e s t standard set f o r t h i n 

49 U.S.C. §§ 11321-27 through evidence p r o j e c t i n g operating 

e f f i c i e n c i e s and re s u l t a n t savings. Finance Docket No. 32549, 

Burlington Northern Inc. and Burlington Northern Railroad Companv 

-- Control and Merger -- Santa Fe Paci f i c Corporation and The 

Atchison, Topeka and Santa Fe Railway Company, ICC served August 

23, 1995, at 65. The UP/SP merger evidence followed the 

t r a d i t i o n a l p a ttern. I n t h e i r evidence i n support of t h e i r 

merger proposal, UP and SP i d e n t i f i e d annual e f f i c i e n c y savings 

of $659 m i l l i o n . The evidence on these operating savings formed 

a s i g n i f i c a n t predicate for the Board's f i n d i n g that the merger 

was consistent w i t h the public i n t e r e s t . 

Regrettably, the events wnich ensued the merger 

consummation have i l l - s e r v e d the public i n t e r e s t . To the dismay 

of many -- inclu d i n g the Board -- UP has f a i l e d to r e a l i z e i t s 

^ Finance Docket No. 32760 (Sub. No. 26), Union P a c i f i c 
Corporation. Union P a c i f i c Railroad Company, and Missouri P a c i f i c 
Railroad Company--Control and Merger--Southern P a c i f i c P a i l 
Corporation, Southern P a c i f i c Transportation Company. St. Louis 
Southwestern Railway Companv, SPCSL Corp., and The Denver and Rio 
Grande Western Railroad Companv fHOUSTON/GULF COAST OVERSIGHTI, 
Decision served May 19, 1998, at 5. 



projected e f f i c i e n c i e s and savings. Instead, i t s operation of 

the merged properties has resulted i n i n e f f i c i e n c i e s , congestion, 

and service f a i l u r e s which have generated huge and a d d i t i o n a l 

costs. For 1997, WCTL Witness Crowley has determined t h a t UP's 

i n e f f i c i e n c y charges caused by i t s SP merger problems t o t a l $977 

m i l l i o n . These charges are comprised of $814 m i l l i o n i n SP-

re l a t e d expenses and $163 m i l l i o n i n returns on another $958 

m i l l i o n i n SP re l a t e d charges which UP elected t o c a p i t a l i z e . As 

the WCTL evidence discloses, i n 1997 we have a $1.5 b i l l i o n swing 

i n the merger operating costs. Instead of $534 m i l l i o n i n 

savings, we have $977 m i l l i o n i n a d d i t i o n a l charges as a 

consequence of the merger. 

Unless the Board intercedes as WCTL requests, a p o r t i o n 

of these huge SP i n e f f i c i e n c y charges w i l l be passed on t o 

captive shippers through UE's improper accounting methods. 

Instead of recording i t s SP i n e f f i c i e n c y charges as Extraordinary 

Items which are excluded from URCS and r e l a t e d cost determina

t i o n s , UP has folded these monies i n t o i t s general cost s t r u c t u r e 

f o r 1997. WCTL has presented evidence through h i g h l y q u a l i f i e d 

and competent witnesses that UP's 1997 K-1 report i s flawed. 

Witne.eg Crow7ey has explained why the costs of the SP i n e f f i c i e n 

cies cannot be commingled w i t h routine operating costs, but must 

instead be segregated and accounted f o r as Extraordinary Items i n 
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R-l Account No. 570. WCTL's Witness Avera presents compelling 

evidence ae to why the SP i n e f f i c i e n c y chargea q u a l i f y as Ex

tra o r d i n a r y Items under both the STB's r a i l r o a d accounting rules 

(49 C.F.R. §12 01) and Generally Accepted Accounting P r i n c i p l e s 

(GAPP). Because of UP's mis-accounting, i t s 1997 costs are 

overstated. For a t y p i c a l western coal haul, the j u r i s d i c t i o n a l 

rate would increase by $2.2 9 per ton as a consequence of UP's 

flawed R-l f o r 1997 (Crowley, sheet 13). 

To avoid any f u r t h e r harm to the public i n t e r e s t , WCTL 

seeks a new con d i t i o n which would require UP tc segregate and 

record a l l charges, costs, etc. caused by SP merger i n e f f i c i e n 

cies i n Account 570-Extraordinary Items of the Railroad Uniform 

System Accounts (R-l, Schedule 210, Line 56). UP must be d i 

rected to reverse i t s 1997 . i - l accounting by purging the i n e f f i 

ciency costs which i t has commingled w i t h i t s t r a d i t i o n a l operat

ing expenses from Schedule 410 Railway Operating Expenses and 

placing them i n Account 570. Through t h i s expedient, the segment 

of the shipping p u i l i e whose rates are impacted by UP's operating 

costs w i l l be spared the burden of underwriting the costs of UP's 

service f a i l u r e s . As WCTL Witness Christensen has t e s t i f i e d , 

these i n e f f i c i e n c y costs must be borne by UP's stockholders. 
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REOUEST FOR A NEW REMEDIAL CONDITION 

WCTL requests that the UP/SP merger be f u r t h e r condi

tioned by a requirement that a l l UP costs and charges a r i s i n g as 

a consequence of the i n e f f i c i e n c i e s caused by the SP merger be 

segregated and recorded i n Accounc No. 570-Extraordinary Items of 

-he Railroad Uniform System of Accou'its (Schedule 210, Line 56 of 

the .̂-1) . Further the Board should s p e c i f i c a l l y r e a f f i r m i t s 

long-standing p o l i c y that Extraordinary Items play no r o l e i n 

URCS and other c a r r i e r cost determinations. 



CONCLUSION 

WCTL's Houston/Gulf Coast Oversight request i s the very 

kind which the Board's oversight a u t n o r i t y i s designed t o re

dress. Because the UP/SP merger was approved l a r g e l y on the 

basis of applicants' forecasts of huge savings, no consideration 

was given the treatment of operating losses. Now that losses 

have become the r e a l i t y , oversight affords the pu b l i c and the 

Board the opportunity to make sure thac UP does not aggravate an 

already i n t o l e r a b l e s i t u a t i o n through improper accounting. 

Oversight presents the Boa-̂ d w i t h the opportunity t o promote the 

pub l i c i n t e r e s t by d i r e c t i n g UP to reform i t s 1997 accounting 

p r a c t i c e s . 

Respectfully submitted, 

WESTERN COAL TRAFFIC LEAGUE 
122 4 Seventeenth Street, N.W. 
Wdshiiigton, D.C. 20036 

By: William L. Sloven 
Donald G. Avery 
Slover Sc Loftus 
1224 Seventeenth Street N.W. 
Washington, D.C. 20036 

OF COUNSEL: 

Slover Sc Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Date Due: July 8, 1998 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have properly served a copy of 

the foregoing Request of The Western Coal T r a f f i c f o r a New 

Remedial Condition. 

Dated this Sth day of July 1998 at Washington, D.C. 
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OfTice of the Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 32760 (bub-No.26) 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, DC 20423-0001 

Offlc. Of ihe Secretary 

JUL 09 1998 
Hart OI 

Public Record 

Re: STB Finance Docket No. 32760 (Sub-No. 26) 
Un'on Pacific Corp., et al - Control & Merger - Southem Pacific Corp., et al. 

Houston/GulfCoast Oversight Proceeding 

Dear Secretary Williams: 

Enclosed for filing in the above-referenced docket are an original and twenty-five copies 
of the Request tor New Remedial Conditions of Shell Oil Company and Shell Chemical 
Company. .Also enclosed is a 3.5 inch diskette, containing the Request in a format which 
may 'je converted to Word Perfect 7.0. 

Respec 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

WASHINGTON, D. C. 

Finance Docket No. 32760 (Sub-No. 26) 

Union Pacific Corp., et al. - Control & Merger - Southem Pacific Corp., et al. 
Houston/GulfCoast Oversight Proceeding 

REQUEST FOR NEW REMEDIAL CONDITIONS 

OF 

SHELL OIL COMPANY 

AND 

SHELL CHEMICAL COMi'ANY 

Brian P. Felker 
Manager of Proi'iucts Traffic 
Shell Chemical Conipany 
One Shell Plaza 
Post Office Box 2463 

Due Date: July 8,1998 Houston, Texas 77252 



SHELL INTEREST 

Shell owns and operates a petrochemical plant at Deer Park, Texas which generates 

approximately 12,500 annual rail carloads, inbound and outbound In addition. Shell ships to 

and receives t om other Houston/Gulf Coast region facilities approximately 8,000 annual rail 

carloads Because ofthe global nature of our business. Shell operations worldwide have been 

significantly impacted by the UP service meltdown in the westem United States and particularly 

in the Houston/GulfCoast /egion The inability of the UP to provide timely and efficient rail 

service has delayed deliveries to customers Shell plants have aiso experienced delays in the 

inbound shipment of raw materials. This has resulted in disrupted production processes and, in 

one case, a Snell plant shutdown. 

It is our belief that ;hei.e degraded service levels are a direct consequence of the 

dimini'tion of rail competition in the Houston/Gulf Coast region It is in She'l's interest, and 

indeed in the interest of the U.S. economy, to restore rail competition to this vitally important 

industrial region. By instituting this proceeding llie Board has positioned itself to implement 

policies which will facilitate the restoration of Houston/Gulf Coast region rail competition. 

RECOMMENDATIONS FOR NEW REMEDIAL CONDITIONS 

It is important to preface our recommendations by stating that Shell does not condone 

the taking of property nor support the forced sale of assets Shell does advocate free, open, 

and unfettered competition These recommendations olfer the opportunity to reconcile these 

two important principles. 



Shell recommends adoption and implementation, with modification: as noted below, of 

the Consensus Plan proposed by representatives of the Chemical Manufacturers Association 

(CMA), Society of Plastics l dustries (SPI), Texas Chemical Council (TCC), Texas Railroad 

Commission (TRC), Texas Mexican Railway Company (Tex Mex), and the Kansa City 

Southem Railway Company (KCS). The STB should: 

• K lan intly adopt the following provisions of Emergency Service Order No. 1518 

dated October 31, 1997, as extended by Supplement 1 issued December 4, 1997 

and Supplement 2 issued Febmary 25, IC'̂ S. collectively referred to as ESO 1518 

herein; 

0 Issue permanent authority to the Tex Mex to receive and transport any 

traffic to or from shippers served by The Port Terminal Railway Company 

(PTRA) or the former Houston Belt &. Terminal Railway Company 

(HBT), as granted temporarily under ESO 1518 This would remove the 

n̂ quirement imposed in Decision No 44 of the UP/SP merger which 

denied Tex Mex access to such traffic unless it had prior or subsequent 

movement on the Tex Mex be'ween Corpus Christi and Laredo. 

0 Establish permanent Tex Mex trackage rights over the Ui' between 

Placedo and Algoa, Texas and over the BNSF between Algoa and TN&O 

Junction with a trackage rights fee equivalent to that established fc*- BNSF 

over UP track in UP/SP Meruei Decision No 44 



Restore neutral switching lost in Houston with the dissolution of HBT by UP and 

BNSF and open the Houst̂ n/'Gulf Coast region to competition. With PTRA as the 

neutral switch carrier, the neutral switching area should inclvide; 

0 All industries and trackage served by the fomier HBT. 

0 Ail industries and trackage served by the PTRA 

0 All shippers located on the former SP Galveston Subdivision between 

HarriiJjurg Junction and Galveston 

0 Galveston over hoth the UP and former SP routes between Houston and 

Galveston and including all mdustries located along these lines. 

Grant PTR access to the foni.er SP and UP yards at Strang and Galveston to 

facilitate service to local industries, as well as the switching and classification cf rail 

cars for those railroads which interchange with PTRA. 

Require neutral dispatc'r.'ng, located, managed and administered by the PTRA 

within the neutral switching area. 

Grant all railroads serving Houston tenninal trackage rights over all tracks within 

the neutral switching area to enable PTRA to route trains in the most efficient 

manner. 

Require UP and BNSF to restore the Port of Houston Authority as a full voting 

member ofthe PTRA Board and add the Tex Mex to the PTRA Boara. 

Facilitate the sale by UP to Tex Mex of the former SP line between Milepost 0.0 

at Rosenberg and Milepost 87 8 at Victoria, Texas While the Consensus Plan 

advocates requiring UP to sell this track. Shell would prefer the parties agree to the 



transfer of this asset at a mutually acceptable price If no such agreement can be 

iSached the matter should be submitted to arbitration 

• Require reconstmction ofthe Rosenberg to Victoria line by T ;x Mex and grant UP 

and BNSF trackage rights over that line when completed 

• Grant Tex Mex trackage rights over the UP line between Milepost 87.8 and the UP 

Port Lavaca Branch at Victoria vvith a trackage rights .'ee equivalent to that 

established for BNSF over UP track in UP/SP Merger Decision No. 44. 

• Require Tex Mex to relinquish current fackage rights on the UP Glidden 

Subdivision between Tower 17, Rosenberg and Flatonia upon commencement of 

Tex Mex operations over the Rosenburg-Victoria line as set torth above. 

• Facilitate the sale by UP to Tex Mex of Booth Vard in Houston, While the 

Consensus Plan advocates requiring UP to sell this Yard, Sht ll would prefe- the 

parties agree to the transfer of this asset at a mutually acceptable price, under 

mutually acceptable conditions If no such agreement can be retched the matter 

should be submitted lo arbitration 

• Facilitate Tex Mex/KCS constmction of a new rail line along the right of way 

adjacent to the UP Lafayette Subdivision between Dawes and Langham Road in 

Beaumont and the subsequent exchange of this line for the UP Beaumont 

Subdivision between Settegast Junction, Houston and Langham Road, Beaumont, 

with BNSF and UP trackage rights over Settegast Junction to Langham Road and 

Tex Mex trackage rights between Dawes and Langham Road. While lne 

Consensus Plan advocates requiring UP to participate in this transaction, S.tell 



would prefer the parties agree to the tnnsaction under mutually acceptable 

conditions If no such agreement can be reached the matter should be submitted to 

arbitration. 

CONCLUSIONS 

We are fifteen months into what is arguably the most financially devastating railroad 

service emergency in U.S. history We believe thai this is due in large part to inadequate 

consideration ofthe impact of the recent spate of railroad con.solidations on competition. It is 

obvious that significant chanĵ es are required to the conditions under which UP was granted the 

right to purchase and control SP et al 

The Board is chargec with ensuring a safe and efficient rail system (49 USC 10101(3)). 

The rail system in the west, and particularly in the Houston/GulfCoast region has been neither 

safe nor efficient. This is du : in large part lo the reduction in competition as a westem duopoly 

was granted throjigh recent nerger proceedings. 

Absent extemal (competitive) pressure, railroads have developed an intemal focus as 

they stmggle to pay the premiums for the protec.ion liom competition wnich they have 

purchased through their mergers Industries protected from competition become weak 

industries. 

The S fB mandate can best be fulfilled and the railroad industry strengthened through 

vigorous rail to rail competition At the present time such competition does not exist. We 

believe that implementation cf the foregoing recommendations, with the cooperr.tion of all 

parties involved, wouid not only facilitate the restoration of railroad competition to the 

Houston/GulfCoast egion, but also strengthen the railroad indus ry 



Respectfyiy 'submitted. 

SHELL CHEMICAL COMPANY 
For itself and as Agent for Shell Oil Company 
By its Manage! of Products Traffic 

Brian P Felker 
One Shell Plaza 

Dated; July 7, 1998 Houston, Texas 77252 



CERTIFICATE OF SEKVICE 

I hereby certify tha . on this Sth day of July, 1998, copies of the Request for New Remedial 

Conditions of ShiHl Oil Company and Shell Chemical Cor.̂ pny were served by first class 

mail, postage prepaid, in accordance v ith the rules of the Surface Transportation Board 

on the U S Secretary of Transportation find all other parties of record. 

7 
Brian P. Felker 
Manager of Products Triffic 
Shell Chemical Company 
One Shell Piaza 
Post Office Box 2463 
Houston, Texas 77252 
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W T U . I A M L . f i L O V E H 
C. M I C H A E L LOFTUS 
D O N A U ) O. AVEHY 
J O H N H . LE S E U e 
K E L V I N J . D O W D 
R O B E B T O . K O S E N B E R O 
C H R l S T O P r E H A . M I L L S 
r R A N K .>. P E H O O U Z i . 1 
ANDREW B . KOLESAR I I I 
J E A N M . C U N N I N G H A M 
P E T E R A . P F O H L 

S L O V E H 8C L O F T U S 
A T T O R N E Y S A T LAW 

1884 S E V E N T E E N T H STREET, N . W. 

W A S H I N O T O N , D . C. 8 0 0 0 0 

4. ^ » i 
J u l y 8, 1996 . ^ ^ 

Office of the Secretary 
Case Control Unit 
ATTN: STB Finance Docket No. 327^0 (Sub-No. 26) 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

T E L E P H O N E : 
( e 0 8 ) C147-7170 

F A X : 
( 8 0 8 ) 0 4 7 - 3 e i B 

W R I T E R ' S E - M A I L : 

dga@sloverandloftus. com 

BY HAND 

7,9.9/? 

Re: STB Finance Docket No. 32760 (Sub-No. 26), Union Pacif
i c Corporation et ai.--Control and Merger--.Touthern 
P a c i f i c Corporation et a i . [Houston/Gulf Coast Over
s i g h t ] 

Dear Mr. Secretary: 

Enclosed for filing in the captioned proceeding please 
fiiid an executed original and twenty-five (25) copies of the 
"Request of Central Power & Light Company for Supplemental 
Condition Permitting BNSF Coal Deliveries to Coleto Creek Gener
ating Station." 

Also enclosed i s a computer d i s k e t t e w i t h t h i s f i l i n g 
i n WordPerfect 5.1 and 6.0 format, which are compatible w i t h 
WordPerfect 7.0. 

A copy of t h i s document has been served upon counsel 
f o r Union P a c i f i c . 

Thank you f o r your a t t e n t i o n co t h i s matter. 

End . 

Donald G. Avery \; 
An Attorney f o r Centra! 

Power & Light Company 
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UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 
AND MISSOURI PACIFIC RAILROAD 
COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., 
AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY 

Finance Docket Nc. 32760 
(Sub-No. 26) 

[HOUSTON/GULF COAST 
OVERSIGHT] 

REQX7EST OF CENTRAL POWER & LIGHT COMPANY 
FOR SUPPLEMENTAL CONDITION 

PERMITTING BNSF COAL DELIVERIES 
TO COLETO CREEK GENERATING STATION 

M . 0 9 
„ ^''art of 
"•iMc. Record 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth St., NW 
Washington, DC 20036 

Dated: J u l y 8, 1998 

CENTRAL POWER & LIGHT COMPANY 
53 9 N. Carancahua Street 
Corpus C h r i s t i , Texas 78403 

By: William L. Slover 
Donald G. Avery 
1224 Seventeenth Street, NW 
Washington, DC 2C036 
(202) 347-7170 



BEFORE THE 
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UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAJ COMPANY, 
AND MISSOURI PACIFIC RAILROAD 
COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., 
AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY 

Finance Docket No. 32760 
^Sub-No. 26) 

[HOUSTON/GULF COAST 
OVERSIGHT] 

REQUEST OF CENTRAL POWER & LIGHT COMPANY 
FCR SUPPLEMENTAL CONDITION 

PERMITTING BNSF COAi. DELIVERIES 
TO COLETO CREEr GENERATING STATION 

Pursuant to the orders of the Surface Transportation 

Board ("STB") served March 31, May 19, and June ±, 1998 i n t h i s 

proceeding. Central Power & Light Company ("CPL"), of Corpus 

ChriGLi, Texas, hereby s u b m i ' . t h i s , i t s request f o r the imposi

t i o n of a supplemental condition on the merger of the Union 

P a c i f i c and Southern P a c i f i c Rail Systems. S p e c i f i c a l l y , CPL 

seeks an order r e q u i r i n g UP to l e t the Burlington Northern and 

Santa Fe Railway Company ("BN&F") operate over an a d d i t i o n a l 16 

miles of track i n order to de l i v e r u n i t coal t r a i n s t o CPL's 

power plant at Coleto Creek, Texas. 

As explained i n the testimony and argument th^.t fo l l o w , 

CPL's requested c o n d i t i o n i s necessary i n order t o enable CPL t o 

obtai n adequate volumes of coal i n the face of UP's continuing 

i n a b i l i t y t o provide timely and r e l i a b l e service t o that p l a n t . 



Page 2 

This Request f o r Condition consists of argument of 

counsel preceded by the testimonies of the fo l l o w i . i g witnesses: 

O MARGUERITE C. MILLS, Director - So l i d Fuels f o r Central 
and South-West Services, Inc. Ms. M i l l s , who i s re
sponsible f o r management of coal purcha^.as and r a i l 
t r a n s p o r t a t i o n arrangements f o i the four operating 
subsidia'-"' --s of Central and South West, Inc., i n c l u d i n g 
CPL, des oes the s i g n f i c a n t d e t e r i ' i r a t i o n i n coal 
deliverifc.. that CPL has experienced at i t s Coleto Creek 
generating s t a t i o n since UP's problems came t o a head 
l a s t year, and the harm that t h i s d e t e r i o r a t i o n has 
caused an'f i s causing f o r CPL and i t s customers. Ms. 
M i l l s also describes the lengths t o which CPL has gone 
to m i t i g a t e the harm i t i s s u f f e r i n g , as wel l as BNSF's 
o f f e r , r e j e c t e d by UP, to take over PRB coal d e l i v e r i e s 
to CPL; 

O GEORGE L. STERN, a former r a i l r o a d executive w i t h 
extensive experience i n r a i l r o a d operations. Mr. Stern 
describes the UP f a c i l i t i e s us3d i n d e l i v e r i n g coal t o 
CPL's power plant at Coleto Creek, as wel l as the BNSF 
f a c i l i t i e s t h a t BNSF could use t o bypass much of the 
congestion on UP's l i n e s , and explains how the proposed 
BNSF access i s o p e r a t i o n a l l y p r a c t i c a b l e and e f f i c i e n t , 
and w i l l improve service to CPL without any negative 
impact on UP'3 service t o i t s other shippers; and 

O JAMIE N. HELLER, a r a i l r o a d t r a n s p o r t a t i o n consultant 
w i t h extensive experience i n western coal transporta
t i o n issues and operations. Mr. Heller explains how 
the UP/SP merger has s u b s t a n t i a l l y exacerbated the 
impact of UP's current service problems on CPL's coal 
d e l i v e r i e s -- and especially on i t s a b i l i t y t o exercise 
a degr-^e of se l f - h e l p t o bypass UP problems. Mr. 
Heller also explains why g i v i n g BNSF access to Coleto 
Creek on a long-term, rather than short-term, basis i s 
necessary i n order e f f e c t a permanent service s o l u t i o n , 
and how doing so w i l l have a p o s i t i v e impact on UP's 
other operations. 
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UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 
AND MISSOURI PACIFIC RAILROAD 
COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION 
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[HOUSTON/GULF COAST 
OVERSIGHT] 

VERIFIED STATEMENT OF 
MARGUERITE C. MILLS 

PLEASE STATE YOUR NAME, POSITION, AND BUSINESS ADDRESS. 

My name i s Marguerite C. M i l l s and I am the Director, S o l i d 

Fuels f o r Central and South West Services, Inc. ("CSWS"). 

My business address i s 1616 Woodall Rodgers Freeway, Dallas, 

Texas 75202. 

A. 

HAVE YOU BEcN AUTHORIZED BY CENTRAL POWER AND LIGHT COMPANY 
(CPL) TO FILE TESTIMONY IN THIS PROCEEDING? 

Yes, I have been authorized as an en.ployee of CSWS on behalf 

of CPL to f i l e testimony i n t h i s proceeding, and do so based 

upon my personal knowledge and i n my capacity as Dir e c t o r , 

Solid Fuels f o r the CSW system. CPL and CSWS are both 

wholly-owned subsidiarie."^, of Central and South West Corpora

t i o n (CSW). Specif ical..y, I appear i n support of CPL's 
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request that the Union P a c i f i c Railroad Company ("UP") be 

ordered to allow the Burlington Northern Santa Fe Railway 

Company ("BNSF") to d e l i v e r coal to CPL's generating s t a t i o n 

at Coleto Creek, Texas, which i s located about sixteen miles 

west of V i c t o r i a , Texas. 

PLEASE BRIEFLY DESCRIBE WHAT YOU MEAN AP THE "CSW SYSTEM". 

CSW i s a public u t i l i t y holding company t h a t , i n a d d i t i o n t o 

other subsidiary and a f f i l i a t e companias, owns a l l of the 

common stock of four domescic e l e c t r i c operating subsidiar

ies, namely, CPL, Public Service Company of Oklahoma (PSO), 

Southwestern E l e c t r i c Power Company (SWEPCO) and West Texas 

U t i l i t i e s Company (WTU). The four domestic e l e c t r i c operat

ing companies, together w i t h CSWS, which provides, at cost, 

professional services f o r the corporation and i t s subsidiar

ie s , comprise what I r e f e r to i n my testimony as the "CSW 

System". 

WĤ T ARE YOUR PRINCIPAL AREAS OF RESPONSIBILITY AS DIRECTOR, 
SOLID FUELS FOR CSWS? 

A. I have r e s p o n s i b i l i t y f o r the management and d i r e c t i o n of 

the CSW System's coal, l i g n i t e , r a i l t r a n s p o r t a t i o n , and 

r a i l maintenance functions. These functions include f o r e 

casting, planning, procurement, negotiation and administra

t i o n a c t i v i t i e s involved with the supply and t r a n s p o r t a t i o n 

of coal and l i g n i t e , as wel l as the management of inventory 

l e v e l s at the CSW System's s o l i d f o s o i l f u e l p l a n t s . 
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Q. DO YOUR RESPONSIBILITIES TNCLUDE PROVIDING FOR CPL'S COAL 
SUPPLY AND RELATED TRANSPORTATION NEEDS? 

A. Yes, CSWS acts as CPL's representative i n planning, manag

ing, and administering CPL's coal supply and r e l a t e d trans

p o r t a t i o n agre;ements. 

Q. PLEASE DESCRIBE CPL. 

A. CPL i s a public u t i l i t y providing e l e c t r i c power t o over 

627,000 i n d u s t r i a l , commercial and r e s i d e n t i a l customers i n 

south Texas. CPL owns and operates several g a s - f i r e d gener

a t i n g u n i t s , but v i r t u . I l y a l l of i t s baseload power re

quirements are met i n abouu equal amounts w i t h power from 

two u n i t s : CPL's i n t e r e s t i n the South Texas Project nucle

ar u n i t , and i t s coal-burning generating s t a t i o n , Coleto 

Creek. 

Q. WHERE DOES CPL ACOUIRE ITS COAL FOR COLETO CREEK? 

Coleto Creek consumes i n excess of two (2) m i l l i o n tons of 

coal annually. CPL i s dependent upon the Union P a c i f i c 

Railroad ^"UP"), the only r a i l r o a d w i t h tracks serving 

Coleto Creek, t o d e l i v e r a l l of i t s coal. T r a d i t i o n a l l y 

most of that coal has come from mines i n northwest Colorado, 

which l i k e Coleto Creek are served only by UP. However, i n 

1995, CPL completed i n s t a l l a t i o n of a coal blending f a c i l i t y 

at the plant and began purchasing a p o r t i o n of i t s coal 

requirements from mines i n the Powder River Basin of Wyoming 
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("PRB"). Even though such coal has a lower energy (Btu) 

content than the Colorado coal and must be transported a 

greater distance, the mine-mouth prices of PRB coals are so 

much lower than those of Colorado coals t h a t CPL can reduce 

i t s o v e r a l l generation cost through such s u b s t i t u t i o n . 

CPL's objective i.s to burn approximately 50% PRB coal i n 

1998, w i t h the percentage increasing i n fut.:r yearo. 

Q. IS UP THE ONLY RAILROAD THAT TRAI^SPORTS COAL TO COLETO 
CREEK? 

A. Yes, i t i s now. However, when Colorado coal f i r s t began 

moving tc Coleto Creek i n 1980, there were three r a i l c a r r i 

ers involved: the Denver & Rio Grande Western x^aiIroad 

served the Colorado mines and transported tha coal t o Pueb

l o , Colorado where the Atchison, Topeka and Santa Fe Railway 

("Sarca Fe") took over and movea l l ie coal t o Caldwell, 

Texc?L, where ir. was interchanged to the Southern P a c i f i c 

Transportation Company ("SP") which owned the tracks ser\'ing 

Coleto Creek. Although both the o r i g i n and d e s t i n a t i o n of 

CPL's coal movement were captive to single ( a l b e i t d i f f e r 

ent) c a r r i e r s , Santa Fe faced competition from the Burling

ton Northern Railroad Company ("BN") f o r the "bridge" por

t i o n of the movement. Indeed, during the contract negotia

t i o n s i n 1985 and 1986, BN underbid Santa Fe and a c t u a l l y 

replaced Santa Fe as the "bridge" c a r r i e r . BN took the coal 

at Pueblo, Colorado, but interchanged i t t o SP at Forth 

Worth, Texas, about 170 miles north of Caldwell. 

- 4 -



Even a f t e r SP merged wit h DRGW, Santa Fe and BN remained 

competitive a l t e r n a t i v e s f o r the bridge p o r t i o n of CPL's 

Colorado coal movements u n t i l the BN-Santa Fe merger i n 

1995. The BN-Santa Fe ("BNSF") merger not only elimina*:ed 

t h e i r head-to-head competition, but also gave SP trackage 

r i g h t s between Pueblo and Fort Worth, enabling SP t o handle 

CPL's Colorado coal moveme.it i n single l i n e service. By 

then, as I have already noted, CPL had i n s t a l l e d a coal 

blending f a c i l i t y and was looking to the PRB as a source of 

more co m p e t i t i v e l y priced coals. For the PRB coal move

ments, CPL continued to hav.,' a choice f o r o r i g i n c a r r i e r s --

uNSF or UP -- u n t i l the UP-SP merger i n 1996. However, w i t h 

the consi;mmaticn of the UP-SP merger, CPL became completely 

dependent upon UP f o r a l l of i t s coal d e l i v e r i e s , regardless 

of source. 

Q. HAS CPL BEEN AFFECTED BY THE SERVICE PROBLEMS THAT UP HAS 
BEEN EXPERIENCING IN TEXAS AND ELSEWHERE OVER THE PAST YEAR? 

A. Yes, i t has. As early as the Spring of 1<?97, CPL noted a 

d e t e r i o r a t i o n i n u n i t - t r a i n cycle times f o r i t s coal d e l i v 

e r i e s from both Colorado and Wyoming. The UP i n i t i a l l y 

reported t h a t the slow-down was the r e s u l t of poor mainte

nance by SP, and promised that service would soon r e t u r n to 

normal. R a i l service, however, continued to degrade. UP 

and I t s predecessors have been able i n the past to operace 

CPL's Colorado coal t r a i n s on an average cycle time of 8 t o 
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I 
9 days, but by l a t e July and ear l y August 1997 i t s average 

cycle times almost doubled to 14 days. The monthly average 

cycle times on CPL's Colorado coal t r a i n s continued t o 

increase through November 1997, w i t h one t r a i n a c t u a l l y 

taking over 64 9 hours, nearly four weeks or four times the 

expected cycle time, to make the t r i p . UP's monthly average 

cycle time reached a high of 382 hours i n October 1997, and 

cycle times remained well above 10 days f o r the rest of 

1997. 

UP's service on CPL's PRB coal shipments also d e t e r i o r a t e d 

i n mid-1997. During the Spring of 3 997 CPL had been con

ducting an extended test burn of coal from the Jacobs Ranch 

mine i n the PRB, and planned to b u i l d up i t s inventor/ of 

Jacobs Ranch coal even as i t continued to burn such coal 

during that dummer. Unfortunately, UP's average cycle time 

on these move.nents increased by almost 50% during t h i s 

period, reaching 14.5 days i n June, and f o r the remainder of 

1997 they remained well above the target of 10 days th a t UP 

i t s e l f had o r i g i n a l l y proposed. Since CPL wa3 j u s t imple

menting i t s PRB conversion strategy i n 1996 and 1997, i t has 

l i m i t e d information on which to cal c u l a t e the UP's h i s t o r i 

cal cycle times f o r such t r a f f i c . However, even UP must 

admit that i t s long cycle times from the PRB should be sub

s t a n t i a l l y b e t t e r than those CPL has experienced. 



Q. HOW DID THESE INCREASES IN CYCLE TIMES AFFECT CPL'S OVERALL 
COAL DELIVERIES IN 1997? 

For the second, t h i r d and f o u r t h quarters of 1997, UP's 

o v e r a l l average cycle times on CPL's Colorado coal shipments 

were 252.0, 295.9 and 373.9 hours, respectively. This 

caused CPL's o v e r a l l 1997 Colorado coal d e l i v e r i e s t o f a l l 

short of target by 575,000 tons, or almost 30% Noce tha t 

t h i s i s net of the tonnage delivered by UP i n i t s own t r a i n -

set, which UP added to the CPL " f l e e t " at CPL's request t o 

help reduce the growing d e f i c i t . 

CPL also experienced a d e f i c i t i n i t s PRB coal d e l i v e r i e s . 

Moreover, during the l a s t half of 1997, CPL could only move 

Colorado coal to the plant since t h i s was a s u b s t a n t i a l l y 

shorter movement and appeared the most e f f i c i e n t use of the 

l i m i t e d number of t r a i n s e t s that UP would allow CPL t o 

employ. (Although CPL would have added s t i l l more t r a i n s e t s 

i n t o service at Coleto Creek to get t.ie coal moving, UP 

denied i t s requests to do so.) Thus the tonnage d e f i c i t , 

i t s e l f , was j u s t the t i p of the iceberg f o r CPL; an even 

more serious consequence of UP's poor performance w i t h the 

PRB t r a i n s has been to f r u s t r a t e , or at least delay, our 

planned s h i f t of tonnage from Colorado t c the PRB. 
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WOULD CPL HAVE ACTUALLY SHIPPED ALL OF THAT ADDITIONAL COAL 
IF UP HAD OPERATED ON NORMAL CYCLE TIMES? 

A. Absolutely. Coleto Creek i s a "baseload" u n i t f o r CPL and 

absen^ f u e l c onstraints, operates at a high capacity f a c t o r . 

Moreover, i n e a r l y 1997 CPL's coal inventory was at an 

unusually low l e v e l , anyway, because CPL had burned down i t s 

inventory of Colorado coal i n order to make room f o r a 

separate PRB coal p i l e . (A minor c o n t r i b u t i n g fac'or t o the 

low inventory l e v e l was a problem associated w i t h an unsuc

cessful t e s t burn of PRB coal i n l a t e 1996.) CPL had 

planned to b u i l d up i t s inventories of both Colorado and PRB 

coal once setup of the d u a l - p i l e c o n f i g u r a t i o n was complete, 

and would then have taken every ton UP could have delivered. 

HOW DID CPL RESPOND TO THE SHORTFALL II ' UP'S COAL DELIVER
IES? 

I n i t s i n i t i a l response t o the s i t u a t i o n , CPL leased addi

t i o n a l t r a i n s e t s and put them i n service to augment i t s coal 

d e l i v e r i e s . By early July 1997, however, i t had become 

clear that the UP's problems would not be quic k l y resolved 

and that CPL would need to take a d d i t i o n a l measures t o 

protect i t s coal generating c a p a b i l i t y at Coleto Creek. 

These measures included adding s t i l l more t r a i n s e t s t o CPL's 

f l e e t (when allowed to do so by UP), including one of UP's 

t r a i n s e t s ; purchasing supplemental f u e l from overseas d e l i v 

ered through the Port of Corpus C h r i s t i ; and the use of 

petroleum coke. However, the most d r a s t i c a c t i o n t h a t CPL 
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was compelled t o take i n response t o UP's poor service was a 

reduction of generation from the Coleto Creek Power St n t i o n 

from July 1997 through mid-January 1998. The l a t t e r a c t i o n 

forced CPL t o s u b s t i t u t e more c o s t l y power from other sourc

es (gas generation and purchased power) t o meet the needs of 

i t s customers. 

Q. WHAT WOULD HAVE HAPPENED I F CPL HAD NOT REDUCED ITS GENERA
TION AT COLETO CREEK? 

A. CPL would have run completely out of coal i n ea r l y Septem

ber, and been forced t o shut Coleto Creek down. 

Q. HAS UP'S SERVICE IMPROVED IN 1998? 

A. No, i t has not. Despite a b r i e f improvement i n performance 

during January and February 1998, cycle times since t h a t 

time have worsened. I n f a c t , i n May 1998, the monthly 

average cycle time of CPL's Colorado t r a i n s was approximate

l y the same as that f o r November 1997, the second worst 

month since t h i s service d i s r u p t i o n began. 

Cycle times f o r CPL's PRB coal shipments have also continued 

to l ag, and they s t i l l are aver^iging 20%-35% above the t a r 

get . 

Q. WHAT IMPACT IS THE UP'S CONTINUING SERVICE DISRUPTION HAVING 
ON CPL? 

A. UP's servj.ce d i s r u p t i o n continues to prevent CPL from ob

t a i n i n g enough Colorado -md PRB coal t o ensure that the 
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needs of Coleto Creek and thus, i t s customers i n South 

Texas, w i l l be met. Despite CPL's best e f f o r t s t o manage 

the problem, though entreaties to UP, etc., CPL has neces

s a r i l y had to incur m i l l i o n s of d o l l a r s i n increased costs 

f o r s u b s t i t u t e f u e l s and power. 

Furthermore, UP's service problems have even impeded the 

d e l i v e r y of CPL's imported coal. Although past imported 

coal shipments have moved by r a i l from the Port of Corpus 

C h r i s t i t o the p l a n t , UP refused to transport any part of 

CPL's most recent (May 1998) shipload of imported coal. As 

a r e s u l t , CPL has been forced to move the e n t i r e 59,000 tons 

of coal by truck, a more expensive and less e f f i c i e n t trans

p o r t a t i o n a l t e r n a t i v e that w i l l take over two months t o 

complete. This coal could have moved the ninety (90) miles 

from the port to the plant by t r a i n i n a f r a c t i o n of t h i s 

time and w i t h f a r less impact on l o c a l communities. 

F i n a l l y , while the added expense that CPL has incurred i s 

s i g n i f i c a n t , i t i s by no means the only harm CPL has suf

fered as a r e s u l t of UP's service problems. CPL was able t o 

conserve i t s l i m i t e d coal supplies during the l a s t h a l f of 

1997 and i n t o 1998 by reducing Coleto Creek's generation 

during off-peak periods. However, t h i s may not be an option 

during the summer months of 1998 when a l l of CPL's generat

ing u n i t s w i l l be required to meet i t s customers' power 

requirements. I f Coleto Creek were t o run out of coal and 
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shut down completely, i t would force CPL t o purchase power 

at greater cost, and could even t r i g g e r e l e c t r i c service 

d i s r u p t i o n s t o CPL's customers. This p o s s i b i l i t y would be 

magnified i f one or more other generating u n i t s i n the 

E l e c t r i c R e l i a b i l i t y Council of Texas ("ERCOT") were forced 

to go o f f - l i n e . CPL has been working extremely hard t o 

prevent the occurrence of such a public disaster, but the 

f a i l u r e of UP to correct i t s service problems has made t h i s 

an u p h i l l b a t t l e . 

Q. WHY DO YOU THINK THAT ALLOWING BNSF TO DELIVER COAL TO 
COLETO CREEK WOULD LESSEN THE SERVICE PROBLEMS YOU HAVE BEEN 
EXPERIENCING? 

A. I t h i n k that allowing BNSF to d e l i v e r coal to Coleto Creek 

would help i n several ways. F i r s t , a major cause of CPL's 

i n f l a t e d cycle times has been UP's i n a b i l i t y t o pick up 

empty t r a i n s a f t e r they have been unloaded at the p l a n t . 

CPL's empty t r a i n s have frequently languished at Coleto 

Creek f o r several days while awaiting a UP crew. UP has 

p u b l i c l y stated that sorae of i t s service problems have been 

caused by a shortage of locomotives, and that i t has been 

unable t o keep enough op.-rating crew members on duty t o meet 

the needs of i t s shippers. Allowing BNSF which already 

operates through V i c t o r i a , Texas, j u s t sixteen miles from 

the Coleto Creek plant -- to come out to the plant t o pic k 

up CPL's t r a i n s would add a whole new pool of locomotives 

and working c:-'ew members to the l i m i t e d and inadequate 
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resources presently available t o move CPL's t r a f f i c . This 

would have t o help Coleto Creek's s i t u a t i o n . 

Second, allowing BNSF to handle some of CPL's PRB coal 

shipments would take that t r a f f i c o f f some of the more 

congested parts of UP's system. As I mentioned previously, 

BNSF acquired the o l d Santa Fe main li.ae from Colorado down 

through Texas to Caldwell, which bypasses a l l of the conges

t i o n between S t r a t f o r d and Fort Worth, as wel l as the s i g 

n i f i c a n t l y congested spot of Hearne, Texas. We believe that 

most of the en route delays t o CPL's t r a i n s have occurred at 

Hearne or at points north of there. 

Last, but not least, opening up some of CPL's coal t r a f f i c 

to d i v e r s i o n by BNSF would encourage UP to be more respon

sive t o CPL's service needs. Because CPL w i l l remain cap

t i v e to UP f o r i t s Colorado coal requirements, regardless of 

which r a i l r o a d ends up d e l i v e r i n g i t s PRB coal shipments, i t 

i s imperative that UP devote the necessary a t t e n t i o n t o 

insure CPL receives appropriate service. 

Q. DO YOU HAVE ANY REASON TO BELIEVE THAT BNSF IS INTERESTED IN 
HANDLING CPL'S PRB COAL TRAFFIC? 

A. Yes. BNSF has expressed that i n t e r e s t t o CPL d i r e c t l y . BN 

has also represented that i t has approached UP w i t h the 

suggestion that BNSF handle CPL's 1998 PRB coal shipments t o 

help reduce UP's congestion problems and improve UP's a b i l i -
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t y t o handle i t s other t r a f f i c . Unfortunately, UP has 

r e j e c t e d that suggestion. 

Q UP HAS EXPRESSED CONFIDENCE THAT THE MEASURES IT HAS TAKEN 
OR AGREED TO TAKE, SUCH AS INSTITUTING DIRECTIONAL RUNNING 
ON SEVERAL LINES (INCLUDING THE FORMER SP LINE THROUGH 
VICTORIA USED BY CPL'S COAL TRAINS), WILL SOON RESTORE ITS 
SERVICE TO NORMAL LEVELS. WHY CANNOT CPL SIMPLY RIDE OUT 
THE CURRENT PROBLEM AND WAIT FOR UP TO HONOR ITS PROMISES? 

A. UP has been assuring us that a r e t u r n to normal service was 

imminent f o r almost a year now and yet, i t s problems remain 

and service i s not improving. The real problem, apparently, 

i s t h a t the causes of UP's d i f f i c u l t i e s are too complex and 

i n t r a c t a b l e f o r an easy or quick f i x . Meanwhile, CPL's need 

i s urgent. As I explained e a r l i e r , CPL camiot a f f o r d t o 

wait i n d e f i n i t e l y f o r coal d e l i v e r i e s to improve at i t s 

Coleto Creek plant. 

Q IN CONTRAST TO UP'S ONGOING PRObLEMS AND FREQUENT PROMISES 
OF BETTER SERVICE, WHAT IS THE CURRENT STATUS OF CPL'S COAL 
INCENTORY AT COLETO CREEK? 

A. Since mid-January 1998 when the plant was released f o r 

unconstrained operation, Coleto Creek's coal inventory has 

remained only a handful of days above the l e v e l at which CPL 

must again consider forced reduction of i t s generation. 

Except f o r a b r i e f period during which the ant was down 

f o r planned maintenance and inventory b u i l t co over 3 0 days 

of supply, the coal inventory at the plant has generally 

hovered between 18 and 25 days of generation. This i s only 

about h a l f of the inventory that CPL i s approved t o carry at 
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the plant by the Public U t i l i t y Commission of Texas. I n 

l i g h t of the extremely hot weather that Texas has already 

experienced t h i s year, Coleto Creek's precarious inventory 

l e v e l s become even more c r i t i c a l to the s e c u r i t y of i t s 

customers. 

Q. IS THE ANSWER, THEN, FOR BNSF TO BE GRANTED TEMPORARY ACCESS 
TO COLETO CREEK, WITH SUCH ACCESS SUBJECT TO TERMINATION 
ONCE UP SERVICE RETURNS TO NORMAL? 

A. While temporary BNSF access would c e r t a i n l y aelp, i t would 

only be h a l f a s o l u t i o n . UP's e f f o r t s to overcome i t s 

service problems have thus f a r exhibited a r e c u r r i n g p a t t e r n 

of modest improvements, followed by major relapses. What 

w i l l happen i f UP i n s i s t s on throwing BNSF o f f i t s property 

during an improvement period, only to s u f f e r another re

lapse? W i l l BNSF be expected to stand by, awaiting yet 

another i n v i t a t i o n t o help that might never come? That 

s t r i k e s me as u n r e a l i s t i c . I n my view, UP's service prob

lems have lasted long enough to j u s t i f y imposition of a 

permanent s o l u t i o n . When and i f UP's service f i n a l l y re

turns to normal, UP can seek to recapture CPL's PRB t r a f f i c 

by demonstrating r e l i a b l e service on CPL's Colorado coal 

shipments. UP should not, howevei;, be allowed t o simply 

declare t h i s c r i s i s over, retake a l l CPL's PRB coal t r a f f i c , 

and r e t u r n to the status quo that produced the c r i s i s . 
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Q. DO YOU HAVE ANYTHING FURTHER TO TELL THE BOARD? 

A. No, that completes my testimony. 
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GEORGE L. STERN 

My name i s George L. Stern. I am c u r r e n t l y a transpor

t a t i o n consultant wi t h o f f i c e s i n Birmingham, Michigan, and have 

previously appeared before t h i s Board as an expert witness. 

During the past t h i r t y - n i n e years I have held a v a r i e t y of 

operations, t r a n s p o r t a t i o n , and executive positions i n the 

r a i l r o a d i n d u s t r y , including Assistant Vice President-Operations 

of the Grand Trunk, Vice President-Operations of the D e t r o i t , 

Toledo & I r o n t o n , and President of the New York & A t l a n t i c and 

the Chicago & I l l i n o i s Midland Railway!.-. A more d e t a i l e d s t a t e 

ment of rry professional experience i s attached as Exhibit A. 

I have been asked by Central Power & Light Company 

(CPL) t o examine the operational f e ^ . t s i b i l i t y and p r a c t i c a l i t y of 

having the Burlington Northern Santa Fe Railroad Company (BNSF) 

d e l i v e r u n i t coal t r a i n s a l l the way to CPL's power plant at 

- 1 -



Coleto Creek, Texas, which would require BNSF to operate over the 

l i n e s of the Union P a c i f i c Railroad (UP) from Caldwell, Texas t o 

the d e s t i n a t i o n , a distance of 162 miles. (BNSF i s presently 

operating over a l l of that trackage except the 16-mile branch 

l i n e to Coleto Creek.) I have also been asked to determine 

whether allowing d i r e c t BNSF service to Coleto Creek i n t h i s 

manner would be l i k e l y ':o improve coal d e l i v e r i e s t o the pla n t , 

and what i t s impact would be on UP's a b i l i t y to handle i t s other 

t r a f f i c -- including UP's remaining coal d e l i v e r i e s t o Coleto 

Creek, which o r i g i n a t e i n Colorado. 

As I s h a l l explain i n more d e t a i l below, I conclude 

that allowing BNSF to d e l i v e r u n i t coal t r a i n s a l l the way t o 

Coleto Creek i s quite f e a s i b l e o p e r a t i o n a l l y , and that such 

d i r e c t BNSF service would g r e a t l y improve CPL's a b i l i t y t o get 

the coal i t needs i n the face of UP's continuing service problems 

i n the region. Moreover, I believe i t i s clear that d i v e r s i o n of 

a p o r t i o n of CPL's coal t r a f f i c t o BNSF would help, not h u r t , 

UP's a b i l i t y t o handle i t s other t r a f f i c . I therefore s t r o n g l y 

recommend that the Surface Transportation Board grant BNSF such 

d i r e c t access i n t h i s proceeding. 

Background--the Problem 

As CPL witness M i l l s w i l l explain, UP's service prob

lems during the past year, and es p e c i a l l y i t s chronic i n a b i l i t y 

t o operate Texas-bound u n i t coal t r a i n s on schedule, have h i t CPL 

es p e c i a l l y hard, f o r c i n g i t at times to c u r t a i l operations at 



Coleto Creek i n order to conserve i t s dwindling coal supplies. 

According t o the Texas PUC, CPL's Coleto Creek generating s t a t i o n 

i s the only c o a l - f i r e d plant i n Texas served e x c l u s i v e l y by UP. 

As a consequence, i t i s uniquely dependent on UP service, and 

uniquely vulnerable when such service i s disrupted, as i t has 

been f o r the past year. 

The v i r t u a l meltdown of UP's r a i l operations f o l l o w i n g 

i t s takeover of Southern P a c i f i c i n ]996-97 i s a well-known t a l e , 

and I won't waste the Board's time by repeating i t here. S u f f i c e 

i t t o say that whatever the root cause of UP's problems i n the 

Houston terminal area, the condition of SP's tracks and f a c i l i t 

ies i s not the cause of UP's i n a b i l i t y to operate CPL's coal 

t r a i n s i n a timely fashion. CPL's t r a i n s operate over former SP 

tracks only on the f i n a l leg of the movement, from Fort Worth 

south t o Vict-oria and Coleto Creek. Those l i n e s are i n good 

shape, f u l l y capable of sustaining u n i t coal t r a i n operations c t 

timetable speeds -- j u s t as they d i d before the UP/SP merger. 

Clearly, the source of UP's service problems w i t h respect t o CPL 

must l i e elsewhere. 

When one looks more carefully at how CPL's trains have 

been delayed, and where the delays have occurred, i t becomes 

clear that those delays result primarily from the persistent 

locomotive and operating crew shortages plaguing UP, exacerbated 

by merger-related operational changes. Specifically, as witness 

Mills explains, empty coal trains have regularly languished at 
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the plant f o r days at a time, waiting f o r a UP crew t o come out 

and get them. Loaded and empty t r a i n s a l i k e have r o u t i n e l y been 

s t a l l e d f o r days en route, awaiting crews - - o r backed up behind 

other t r a i n s awaiting crews or locomotives. Moreover, I under

stand that most of the en route delays have occurred at Hearne or 

other points north of Caldwell, Texas, which i s s i g n i f i c a n t , as I 

s h a l l explain l a t e r . 

UP's decision to i n s t i t u t e d i r e c t i o n a l running on i t s 

l i n e between Flatonia 7d V i c t o r i a , while i t may have helped 

a l l e v i a t e congestion i n Houston and elsewhere, has f u r t h e r slowed 

the empty r e t u r n movement of CPL coal t r a i n s by f o r c i n g them to 

stop i n V i c t o r i a while the locomotives run around the t r a i n i n 

order to be i n p o s i t i o n to p u l l i t south t o UP's Brownsville-

Houston l i n e and then east t o and through Houston, before r e t u r n 

ing north to the mine. 

A l l of t h i s might be. nothing but an i n t e r e s t i n g h i s t o r 

i c a l footnote, i f UP had been able to get i t s act together and 

restore normal operations by the end of l a s t year, as i t s execu

t i v e s had promised. Unfortunately, the d e t a i l e d service reports 

that UP f i l e r w i t h the Board i n Bx Parte 573 underscore j u s t how 

d i f f i c u l t i t i s proving to be fo r UP to overcome i t s problems and 

r e t u r n to "normal." Each week, even as UP's lawyers are t o u t i n g 

an improvement i n some s t a t i s t i c a l measure of service i n one 

area, they are forced t o concede that other measures havi* gotten 

worse, as the company's problems b u i l d upon themselves. More-



over, improvements seem to be f l e e t i n g when they do occur. For 

example, i n l a t e May UP was rep o r t i n g modest improvements i n i t s 

cycle times f o r u n i t coal t r a i n s operated i n t o T .xas, but by the 

second week i n June those cycle times had shot back up again. 

According t o Ms. M i l l s , CPL's own experience r e f l e c t s that same 

"one step forward, two steps back" pattern. 

Witil an end to UP's service problems nowhere i n s i g h t , 

and another summer of inadequate coal d e l i v e r i e s , p o t e n t i a l 

forced generation cutbacks, and high-cost procurements of s u b s t i 

t u t e power facing them, CPL asked me to examine the f e a s i b i l i t y 

of bringing i n the a d d i t i o n a l coal supplies i t needs v i a a 

d i f f e r e n t t r a n s p o r t a t i o n provider, BNSF. That i s the purpose of 

t h i s testimony. 

BNSF Direct Service to Coleto Creek i s Feasible 
and Will Svibstantiallv Increase Coal Deliveries 
As Well As Helping to Reduce Congestion on UP 

As witness M i l l s explains, CPL purchases coal from both 

Colorado and Wyoming (Powder R.'.ver Basin) o r i g i n s f o r i t s Coleto 

Creek power p l a n t . However, while h i s t o r i c a l l y i t obtained most 

of i t s coal from Colorado, i t i s i . i the process of s h i f t i n g more 

and more of i t s tonnage to the less-expensive PRB o r i g i n s , w i t h 

plans to take about 50% PRB coal t h i s year and even more i n 

succeeding years. 

At present, UP operates CPL's loaded coal t r a i n s fvom 

Colorado over i t s own l i n e s to Pueblo, Colorado, then over BNSF 

li n e s (formerly operated by BNSF's predecessor, the Atchison, 
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Topeka & Santa Fe Railway (ATSF)) to S t r a t f o r d , Texas, then back 

over i t s own l i n e s to Dalhart, Texas, then over BNSF l i n e s again 

( t h i s time, l i n e s formerly operated by BNSF's other predecessor, 

the B u r l i n g t o n Northern Railroad Company (BN)) a l l the way t o 

Fort Worth, then over i t s own (former SP) l i n e s south through 

Hearne, Caldwell, and Flatonia to V i c t o r i a , then over i t s 16-mile 

branch l i n e t o Coleto Creek. UP operates loaded coal t r a i n s from 

the Powder River Basin (PRB) over i t s own l i n e s east t o Kansas 

Ci t y and then south to Fort Worth, a f t e r which those t r a i n s 

f o l l o w the same route as the Colorado t r a i n s use. 

For the most part, UP operates empty CPL u n i t t r a i n s i n 

the reverse d i r e c t i o n over the same routes that the loaded t r a i n s 

use, but the d i r e c t i o n a l running scheme i n s t i t u t e d by UP i n 

response t o i t s service problems has require a change i n th a t 

p a t t e r n south of Fort Worth. S p e c i f i c a l l y , because the Flat o n i a -

V i c t o r i a l i n e i s one-way southbound, empty t r a i n s coming o f f the 

Coleto Creek branch are rerouted south from V i c t o r i a t o a connec

t i o n w i t h UP's Brownsville-Houston l i n e , then northeast on t h a t 

heavily-used l i n e to and through Houston, then northwest t o Bryan 

Junction, where they get back on the loaded movement route. UP 

has, however, reported to the Board that powered sidings w i l l be 

i n s t a l l e d on the Flatonia to V i c t o r i a segment and that t h i s w i l l 

permit empty CPL coal t r a i n s to resume b i d i r e c t i o n a l running 

north t o Fort Worth. 



UP has been r e p o r t i n g s i g n i f i c a n t congestion and delays 

north of Fort Worth, on both i t s Colorado coal x'oute and i t s PRB 

coal route. I t has from time to time rerouted loaded CPL t r a i n s 

from Colorado a l l the way south and west to El Paso, Texas and 

then east t o Coleto Creek -- adding 549 miles or 38% t o the 

length of the haul -- i n order to avoid tie-ups on BNSF's Dal-

hart-Fort Worth l i n e . S i m i l a r l y , UP has sometimes had t o reroute 

empty CPL t r a i n s destined f o r PRB mines v i a c i r c u i t o u s routings 

( f o r example, through Omaha, Nebraska) i n order t o avoid conges

t i o n on i t s d i r e c t l i n e from Kans.: s City to the PRB. And, as 

noted e a r l i e r , UP has also experienced s i g n i f i c a n t delays of CPL 

t r a i n s at Hearne, which i s between Fort Worth and Caldwell on a 

l i n e used by a l l of CPL's coal t r a i n s . 

Allowing BNSF t o operate CPL's coal t r a i n s a l l the way 

to Coleto Creek w i l l go a long way toward overcoming UP's service 

s h o r t f a l l s , at least on the PRB coal shipments that BNSF can 

o r i g i n a t e . BNSF can move such u n i t t r a i n s to Den\er over i t s 

own, d i r e c t route, then south to Pueblo over the j o i n t trackage 

i t shares w i t h UP (former DGRW). From there BNSF has a choice of 

two routes t o Amarillo and beyond: i t can use the former ATSF 

l i n e through S t r a t f o r d and Amarillo, and thence southeast t o a 

connection w i t h UP at Caldwell, or i t can use the former BN l i n e 

through Dalhart and Amarillo and thence southeast to Fort Worth. 

( I t can also switch from one to the other at AT.aj.illo.) S i g n i f 

i c a n t l y , the former ATSF l i n e -- which would bypass a l l the major 

bottlenecks impeding UP operations between Colorado and Coleto 
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Creek -- i s the one CPL's Colorado-origin u n i t t r a i n s a c t u a l l y 

used whenever ATSF handled the bridge p o r t i o n of CPL's t r a f f i c 

p r i o r to the BNSF merger. That ATSF l i n e i s reported t o be i n 

excellent condition, as i s i t s connection t o UP at Caldwell. 

BNSF i s already moving substantial t r a f f i c o/er that connection 

and south through V i c t o r i a , under trackage r i g h t s arrangements 

w i t h UP. CPL u n i t t r a i n s from the PRB cou''d s t a r t using t h a t 

route tomorrow ( i t i s 250 miles, or 15%, shorter than UP's route 

from the PRB); a l l that i s required f o r t h i s to happen i s f o r the 

Board t o grant BNSF the r i g h t to operate from V i c t o r i a t o the 

plant over the 16-mile Coleto Creek branch. 

Insofar as CPL t r a i n s are diverted around congested 

port i o n s of the UP system, t h i s w i l l not only b e n e f i t CPL, but 

also the other UP shippers whose t r a f f i c w i l l remain on UP and 

face th a t much less congestion. 

BNSF-operated CPL coal t r a i n s must of course remain on 

the same UP l i n e s as the UP-operated CPL t r a i n s use south of 

Caldwell, and thus allowing BNSF to operate those t r a i n s would 

not necessarily reduce congestion on that p o r t i o n of UP's system 

(apart from the benefit from using BNSF crews and locomotives, 

which I w i l l discuss i n a moment). But even here, the s u b s t i t u 

t i o n of BNSF fo r UP would at worst be an even trade; i t could not 

possibly increase congestion, because i t would not c o n s t i t u t e 

added t r a f f i c . I t would be precisely the same t r a f f i c , w i t h a 

change i n the color of the locomotives. This i s t r u e i f the 
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t r a i n s contiriue t o f o l l o w UP's d i r e c t i o n a l running program by 

running through Houston or. the empty re t u r n t r i p , and i t w i l l 

remain true i f UP proceeds w i t h i t s plan to power the switches 

between Flatonia and V i c t o r i a and then to permit cwo-way opera

t i o n of the coal t r a i n s . (The l a t t e r change should remain i n 

UP's s e l f - i n t e r e s t regardless of who i s operating the PRB coal 

t r a i n s to Coleto Creek, since UP w i l l s t i l l be operating the CPL 

Colorado t r a i n s , and moreover taking the PRB t r a i n s out of the 

Houston loop should help t o mitigate congestion i n that area.) 

Not only would granting BNSF d i r e c t access to Coleto 

Creek p e r n i t CPL's PRB coal t r a i n s to bypass most of the conges

t i o n they face on UP, but i n addition i t would allow those t r a i n s 

to b e n e f i t from access t o BNSF's less taxed locomotive f l e e t s and 

operating crews. Having BNSF crews available to pick up empty 

u n i t t r a i n s as soon as the unloading i s completed should, i n and 

of i t s e l f , eliminate a subs t a n t i a l p o r t i o n of the delays CPL has 

been experiencing w i t h UP. 

Even w i t h d i r e c t access to Coleto Creek BNSF s t i l l 

could not handle CPL's Colorado-origin coal t r a i n s , because i t 

does not serve the mines. I f UP were w i l l i n g t o do so i t could 

interchange the CPL Colorado t r a i n s to BNSF at Denver or Pueblo, 

and BNSF could then move them to C?ldwell and thence t o the 

de s t i n a t i o n . Such an i n t e r l i n e operation would, i n my judgment, 

have the same b e n e f i c i a l e f f e c t s f o r the Colorado movements as 

BNSF d i r e c t service w i l l have f o r the PRB movements. The Board 



may wish t o consider ordering UP to short-haul i t s e l f on the CPL 

Colorado t r a f f i c i n t h i s fashion, i f UP's handling of that 

t r a f f i c does not improve a f t e r BNSF comes to i t ^ rescue on the 

PRB t r a i n s . At least f o r the present, however, that h a l f of 

CPL's coal t r a f f i c w i l l have to remain UP's r e s p o n s i b i l i t y . 

Conclusion 

For the past year UP has been unable t o d e l i v e r enough 

coal to CPL's Coleto Creek power plant to meet that plant's 

needs, as i t s average cycle timos on CPL's u n i t t r a i n s have 

v a s t l y exceeded h i s t o r i c and planned (contract) l e v e l s . As a 

1esult that plant has been forced t o conserve dwindling supplies 

by, among other things, c u t t i n g back i t s own output. 

The root causes of UP's service problems are no doubt 

complex and subject to debate, but the end r e s u l t has been a 

r a i l r o a d unable to provide adequate and r e l i a b l e service -- and 

unable to promise a cure any time soon. 

I suspect that UP's problems i n the Houston area are 

too complex and i n t r a c t a b l e to admit of a simple s o l u t i o n . A 

simple yet e f f e c t i v e s o l u t i o n i s available, however, f o r UP's 

un r e l i a b l e and inadequate service to Coleto Creek: allow BNSF, 

which already operates over UP to and through V i c t o r i a , also to 

operate over the 16-mile branch l i n e serving the Coleto Creek 

pl a n t , and handle the del i v e r y of CPL's PRB-origin coal t r a i n s . 

I urge the Board t o grant CPL's request f o r such a permanent 

co n d i t i o n . 
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GEORGE L. STERN 
1090 Westwood Dnve 

Birmingham, Michigan 48009 
Office: (248) 433-3400 Home: (248) 258-1924 

BUSINESS 
EXPERIENCE 
1997 NEW YORK & ATLANTIC RAILWAY New York, New York 

President and Chief Operating Officer 

Directed short line railroad through start-up 

• Hired operating and marketing personnel, acquired equipment and opened an office. 
• Developed and unplemented operaxmg and marketing plans and reporting systems. 
• Profitable in first full month of operation. 

9«>6-1997 TRANSPORTATION CONSULTANT Birmingham, Michigan 

• Performed survey of Intermodal contamer and trailer handling in a major metropolitan area: 
- Recommended construction of centralized termmal 
- Calculated benefits fi-om estimated $100 million construction cost. 
- Pinpointed target users 

• Appraised three potential acquisitions, performed due diligence on two more, and calculated 
the Net Liquidation Value on five others. 

• Appeared as expert witness in railroad valuation. 

1989-1996 CHICAGO & ILLINOIS MIDLAND RAILROAD Springfield, Illinois 
.President and Chief Executive Officer 

Transformed short lme railroad ft^om potential liquidation status to assured high margm, long 
term profitability 

• Increased stockholders equity by more than $10 million 
• Improved net income from $2 4 million loss to $3 3 million after tax profit 
• Improved revenue by more than $50% by developing new diversified sources, negotiatmg 

long term contracts, and creatmg unique high margm rail based unloading systems: 
- Developed Municipal Solid Waste transporUtion market Won Golden Freight Car Award 
- Purchased property, designou and build rail-to-water port for grain and grain products. 
- Converted power plant from conveyor belt to rail delivery under ten year contract 
- Introduced multimodal lumber and potash termmals 

• Reduced employment by 60% thereby reducing the operatmg ratio to nearly 50%. 

1987-1989 TRANSPORTATION CONSULTANT Birmingham, Michigan 

• Peiformed study which resulted m Great Lakes boat operator entenng Powder River Basm 
coal market m the U S , pursuing joint opportiinities m Canada 

Investigated and taught semmar on transportation impediments m sub Sahara Afinca 



1981-1987 GRAND TRUNK WESTERN RAILROAD Detroit, Michigan 
Assistant Vice President, Operations 

Responsible for more than 1,000 persons involved m operations support fimctions. 

• Cut field clencal support by 50% (4JO persons) through computerization's and centralization 
• Reduced ft^eight car fleet 45% (7,000 cars), improved net rents by $4 million 
• Chaired interdepartmental committees that reduced track by 31%, closed 3 switch yards, 

consolidated operatmg divisions, established operation plans in case of customer or employee work 
stoppage, and established 10 year locomotive acquisition and maintenance strategy. 

1977-1981 DETROIT. TOLEDO. AND IRONTON RAILROAD Dearborn, Michigan 
Vice President - Operations 
Responsible for Transportation, Mamtenance of Track and Equipment and Computer Services. 

1971-1976 ILLINOIS CENTRAL GULF RAILROAD Chicago, Illinois 
Assistant Vice President - Intermodal Automotive 

• Introduced "Slmgshot" service into competitive short haul motor camer market incorporating 
breakthroughs m labor manning and work rules, mter-corporate pooling of services and operations. 
Won Golden Freight Car Award 

1967-1971 LITTON GREAT LAKES DIVISION . LITTON INDUSTRIES Cleveland, Obio 
Director af Plann ing 

• Developed marketmg program to capture significant portion of Lake Supenor iron ore movement. 

1959-1965 CHESAPEAKE & OHIO - BALITIMORE & OHIO RAILROADS Baltimore, Maryland 
Various Ime and staff positions m Operatmg Department 

EDUCATION Harvard Graduate School of Buainess Administration Boston, Massachusetts 
Master of Busmess Admmistration, 1963 Century Club 

Columbia School of Engineering New York, New York 
Bachelor of Science m Civil Engineenng, 1959 Tau Beta Pi. 

Columbia College New York, New York 
Bachelor - " "̂ rts, 1958. 

LICENSES Licensed Professional Engineer 
Americm Society of Transportation and Logistics, Certified Member 

AUTHOR & Harvard Busbiess Review 
SPEAKER Pan American Railway Congress; Transportation Research Forum. 

Frequent speaker at Professional Semmars, Universities and civic organizations 

PERSONAL Mamed. 3 children, 5' 10", 180 pounds, good health. 



VERIFICATION 

STATE OF MICHIGAN) 
) 

OAKLAND COUNTY ) 

I , George L. Stern, declare that I have read the 
foregoing statement, know the content.s thereof, and that the 
same are tr u e . 

Sworn to and signed before me 
t h i s 6? day of July, 1998 

Notary Public 
CATHERINE A HUMENNY 

Nokiy Public Oakland County, Ml 
My commission expires: H'Ct»w»iiMK'P fa(pmOcn2, m.' 
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July 7,1998 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 
AND MISSOURI PACIFIC RAILROAD 
COMPANY — CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., 
AND THE DENVER AND RlOn' GRANDE 
WESTERN RAILROAD COMPANY 

Finance Docket No. 32760 
(Sub-No. 26) 

[HOUSTON/GULF COAST 
OVERSIGHT] 

VERIFIED STATEMENT OF 
James N. Heller 

Q. Please state your name, occupation, and business address. 

A. My name is Jame.s N. Heller. I am president of Fieldston Company Inc., an economics 

consulting firm specializing in energy and transportation analyses, with a particular focus 

on coal and coal transportation. My business address is 1800 Massachusetts Ave., NW, 

Suite 500, Washington, D.C. 

Q. On whose behalf are you presenting testimony in this proceeding? 

A. I have been requested bv Central Power and Light Company ("CPL"), of Corpus Christi, 

Texas, to testify in connection with its request that the Burlington Northem Santa Fe 
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Railway Company ("BNSF') be granted the right to deliver unit coal trains to CPL's 

electric generating station at Coleto Creek, Texas, over the lines of the Union Pucific 

Railroad Company ("UP/SP"). More specifically, I have been asked to address the extent 

to which UP/SP's merger with the Southem Pacific Transportation Company ("SP"), 

approved by the Surface Transportation Board ("STB") in 1996, may have caused or 

contribut'.-d to the service problems UP/SP has been experiencing for the past year in 

delivering coal to Coleto Creek, and the extent to which the relief requested by CPL 

might improve .service, not only for CPL, but also for UP/SP's other customers. 

Q. Piease describe your expenence. 

A. I have over 20 years of experience providing consulting services to coal producers, 

electric utilities, coa! transportation companies and others in the energy and transportation 

markets. In particular, my work has focused upon the economic .malysis of coal and rail 

markets. 

Many ofthe analytical studies that I have performed relate to the markets for Powder 

River Basin coal and the transportation of that coal via rail to various markets in the U.S. 

These studies have been performed for many of the major coal producers, the Electric 

Power Research Institute, the U.S. Department of Interior, many electric utilities and 

others. At various times, I have considered the numerous factors which affect the use of 

Powder River Basin coal including technical constraints, transportation pricing and 
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capacity, production costs and capabilities, environmental regulation, and competing 

coals. 

I have also filed expert testimony in various fomms including state commissions, U.S. 

and international arbitration panels, district courts, the Federal Energy Regulatory 

Commission and the Surface Transportation Board regarding coal and coal transportation 

related matters. My qualifications are presented in more detail in Appendix A. 

Q. Has your experience included coal movements from the Powder River Basin into 
Texas? 

Yes. I have worked on Powder River Basin coal and coal transportation related matters 

for almost all of the coal-fired electric utilities in Texas including the City of Austin, 

Houston Lighting & Power, Lower Colorado River Authority, Southwestem Electric 

Power Company, Southwestern Public Service Company, Texas New Mexico Power, 

Texas Utilities, and West Texas Utilities. 

As a result of the.se many assignments over an extended period of time, I have become 

quite familiar with the movements of Powder River Basin coal by both the UP/SP and the 

BNSF and their predecessor carriers into thc state of Texas. My involvement has 

included analysis of rail rate structures, assistance in development of rail contract 

provisions, assistance in rail contract negotiations, analysis of federal policy regarding rail 

transportation matters, analysis of rail service and analysis of the prudence of various 
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utility actions. In addition, I have also worked on many coal market related matters 

specific to Powder River Basin coal. 

Q. Did any of the movements which you have analyzed involve BNSF or its 
predecessors? 

A. Yes. The movements that I have analyzed over time have involved BNSF and its 

predecessors as well as UP/SP and tti: nredecessors. 

Q. Are you familiar wifh the routes that BNSF and UP/SP use to move unit coal trains 
between the Powder River Basin and Texas destinations? 

Yes, I am. In general. BNSF moves Powojr River Basin coal into Texas through Denver 

and Pueblo, Colorado, and then southeast to Amarillo, Texas and beyond. UP/SP, on the 

other hand, normally moves Powder River Basin coal it;to Texas via Kansas City, and 

then southwest to Fort Worth and beyond. For most destinations BNSF's rorte is 

somewhat shorter and more direct than UP/SP's; for example, BNSF's route to Fort 

Worth is about 150 miles shorter than UP/SP's (see map Exhibit JNH_1). 

Q. rurnin^ now to the matters at issue in this proceeding, are you familiar with the 
relief that CPL is seeking against UP/SP? 

A. Yes. I have read the verified statements of CPL witnesses Mills and Stern, which describe 

that relief. 

Q. Do ytni have an opinion as to whether the UP/SP's merger with SP caused r 
contributed to UP/SP's problems in delivering coal to Coleto Creek? 
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A. Yes, I think it is probable that the merger - as conditioned by the STB, and as those 

conditions were implemented by UP/SP - played a major role in precipitating UP/SP's 

service problems at Coleto Creek. Moreover, I think the merger has made it much more 

difficult for CPL to .solve those .service problems, and thus c?.u.sed it to seek relief from 

the Board. 

I am not commenting on whethc" ihe UP/SP merger or UP/SP's implementation of the 

merger agreement caused UP/SP's congestion problems in the Houston area, or whether 

these problems would have occurred if there had been no merger. I have concluded that 

the changes brought about by the merger, including changes in traffic patterns, have 

contributed to the spread of the problem to Coleto Creek, and that the merger has 

effectively precluded CPL from diverting its Powder River Basin traffic to BNSF in order 

to obtain more expeditious .service. 

Q. Piease explain. 

I 
• A. Prior lo the UP/SP merger, Coleto Creek was not dependent on UP/SP - or. for that 

matter, BNSF - for its coal transportation requirements. It was of course captive to SP, 

and as witness Mills points out, after the BNSF merger, SP was able to control Coleto 

Creek's Colorado coal supplies from minemouth to destination. But since SP did not 

serve the Powder River Basin, any CPL coal supplies from that region could be delivered 

to Texas by either UP/SP or BNSF. Moreover, as CPL shifted more of its coal purchases 

to the Powder River Basin, it would have been in a belter position to force UP/SP to keep 

Fieldston 5 Rebuttal VS of Jamie Heller 

I 
•M 

ii 



the Colorado coals competitive especially in terms of service. 

I am aware that the STB has held that shippers captive to a single carrier at destination 

typically do not benefit from price competition between origin carriers. However, even 

destination-captive shippers can clearly benefit from improved service - e.g., faster cycle 

times - on the "art of the origin carriers. If UP/SP had been originating Powder River 

Basin coal traffic to Coleto Creek prior to the UP/SP merger, and it began suffering from 

the congestion and locomotive and crew shortages that have been plaguing it in recent 

months, CPL could have begun moving coal over BNSF to supplement (or replace) its 

inadequate supplies off the UP/SP. SP would have had no right to block such a routing 

choice by the shipper, and SP would likely have welcomed the diversion, as greater 

volumes of coal delivered by its origin connection would mean higher revenues and 

profits for SP. 

As a result of the UP/SP merger, however, UP/SP can and does transport CPL's Powder 

River Basin coal traffic in single line service, and it can and almost certainly will insist on 

keeping all that traffic to itself, regardless of how well or poorly it handles the traffic. As 

a result, CPL is now powerless, absent relief from the Board, to divert any of its Powder 

River Basin coal traffic to BNSF. 

Even in the pre-merger period, had SP rather than UP/SP begun suffering from 

congestion and locomotive or crew shortages (e.g., in the Houston area), those problems 
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would have been less likely to spread to Coleto Creek, and if they had, CPL could with 

BNSF's and/or UP/SP's help have minimized the impact on ils coal shipments. 

Congestion on pre-merger SP in Houston would probably not have spread all the way to 

Coleto Creek for the simple reason that the SP lines serving Coleto Creek - that is, its 

lines from Caldwell (where BNSF could deliver coal trains, as explained by witness 

Stern) to Victoria and thence to Coleto Creek ~ were not heavily used apart from the 

Coleto Creek coal trains, (.see the Map in Exhibit JNH-2) Prior to the merger, SP ran only 

13 trains per day over the Hearne to West Point segment of the line (Caldwell is in 

between these two points).' 

The merger, however, added traffic from both BNSF and the Texas-Mexican Railway 

("Tex-Mix") to the SP lines through Victoria that are also used by Coleto Creek coal 

trains. That added Iraffic is presumably not the cause of UP/SP's problems in this region 

(and in fact, according to witness Stern, most of the congestion-caused delays of CPL 

coal irains have been north of Caldwell). However, by decreasing the excess capacity of 

these former SP lines, the added traffic from the merger has likely increased the potential 

for congestion problems el.sewhere to ca.scade through the system all the way to Victoria 

and beyond. 

Railroad Merger Application. Union Pacit'it Corporation. Union Pacific Railroad Company ad Missouri Pacific Railroad 
Company - Control and Merrier - Southern Pacific Rail Corporation. Southern Pacific Transportation Company, St. Louis 
Southwestern Railway Company, SPCSL Corp. and the Denver and Rio Grande Westem Railroad Ccmpany. Interstate 
Commerce Commission. Finance Docket No. .̂ 2760, Volume 3. p. 383. 
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By the ,ame token, it a pre-merger SP had experienced locomotive shortages ' ke those 

UP/SP has incurred over ihe past several months, those shortages need not have affected 

Coleto Creek coal trains, as the origin carrier's power could in such circumstances have 

remained with the train through the delivery by SP, under a typical run-through power 

arrangement. Even crew shortages, had they become a problem for a pre-merger SP, need 

not have stalled the Coleto Creek trains, because either SP supervisory personnel or crews 

from the origin carrier (with pilots) could have been pressed into .service over the short 

di.slances involved. 

The bottom line is, if the UP/SP merger had not taken place, problems of the sort now 

plaguing UP/SP would have been far less likely to have a significant impact on CPL's 

Powder River Basin coal shipments, and any impact they did have on that traffic would 

have been more confined, and hence more n.'.nageable. 

Q. With the UP/SP merger a fait accompli, what impact do you think •he BNSF access 
condition requested by CPL would have on coal .shipments to Coleto Creek, and on 
rail operations generally in the region? 

A. It seems quite clear that expanding BNSF's present Caldwell-Victoria trackage rights to 

include unit train coal deliveries over the 16-mile Coleto Creek branch to CPL's power 

plant, as requested by CPL, would materially improve CPL's ability to obtain adequate 

coal deliveries. This is true for all the reasons cited by witnesses Mills and Stem: BNSF 

can bypass any UP/SP congestion north of Caldwell, Texas, and it can make available a 

whole ne iv pool of locomotives and operating crews to augment UP/SP's overtaxed 
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resources. Judging from the two carriers' weel.ly service reports to the STB, BNSF is 

currently doing a much better job of handling its traffic into Texas than UP/SP is, and 

letting it handle a portion of CPL's coal shipments (recall that UP/SP will in any event 

continue to control CPL's Colorado traffic) cannot help but improve the reliability and 

volume ofeoal shipmer.ts to Coleto Creek. Exhibit JNH_3 provides a summary of the 

relative performance of UP/SP and BNSF trains which haul coal into Texas. The BNSF 

is clearly performing much closer to scheduled cycle times and with more consistency 

than the UP/SP. 

It is more difficult to predict how much impact such a diversion would have on UP/SP's 

ability to handle its other traffic, but I agree fully with witness Stern that any impact 

would be positive. In particular, diverting the traffic will free up track capacity north of 

Caldwell, which should enable UP/SP to handle its other traffic on tho.se lines somewhat 

more efficiently, while making no change (that is, not adding any traffic) to the UP/SP 

sy.stem south of Caldwell and through Houston. And perhaps more importantly, diverting 

the Coleto Creek Powder River Basin coal traffic to BNSF would free up UP/SP crews 

^ 1 and locomotives throughout its system, including the Houston area. • Because the volumes we are talking about are small in comparison to UP/SP's total traffic H volumes in the region, the impact of the diversion will be correspondingly small. But the important point is that what impact there is, will be favorable 

I 
I 
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CPL contends that granting BNSF temporary access to Coleto Creek would be only 
a half solution, and that permanent BIvlSF access is necessary to assure the plant a 
reliable supply of coal. Do you agree? 

A. The question really comes down to BNSF's willingness to be a standby, emergency 

service provider for CPL, without any assurance of regular business in retum. In the 

present case, I understand that BNSF was willing to handle CPL's Powder River Basin 

coal traffic during UP/SP's incapacity, even if the operation was only going to be short 

term (less than a year) and its opportunity to recover those preparation costs was 

correspondingly limited. BNSF can of course speak for itself in that regard. 

However, based upon my own experience in analyzing and negotiating coal transportation 

agreements, railroads are unlikely to devote substantial resources to a customer or hold 

such resources in reserve, unless there is a strong likelihood of winning the business. It is 

apparent that the railroad industry does not have and will not maintain a great deal of 

surplus capacity. BNSF is no exception in this regard, and without assured access to 

Coleto Creek, over the long run, it is unlikely that BNSF will make the commitments 

necessary to handle this traffic. 

Q. Do you have any other comments to offer for the Board? 

A. No, that completes my testimony. 
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Appendix A 
Professional Qualifications 

James N. HeMer, President 
Fieldston c x, Inc. 

1800 Massachusetts Avenue, NW 
Suite SOO 

Washington, DC 20036-1883 
Tel. (202) 775-0240 
Fax. (202) 872-8045 

Internet: Jamie Heller@Field.ston.com 

Current Professional Experience 

Mr. Heller is President and founder (1981) of Fieldston Co., Inc. and Fieldston Publications, Inc. 
which are consulting and publishing firms, respectively. Both companies are located in 
Washington, D.C. Total staff currently numbers approximately fifty, including economists, 
research analysts, editors, writers, marketers and other professionals. Business areas include 
energy (coal, power and natural gas) sapply, market analysis and transportation; rail, barge and 
truck transport of various commodities; and corporate strategic planning. Fieldston has managed 
hupHreds of assignments in the U.S. and overseas for more than 100 clients. 

Consulting clients include electric utilities and other power producers, coal suppliers, 
Iransportation companies, holding companies, manufacturers, law firms, industry groups 
(including the Electric Power Research Institute) and various government agencies. Consulting 
studies performed include strategic planning, market analysis, contract negotiations, production 
co.st analysis, transportation costing and rate estimation, property acquisition, plant siting, 
equipment acquisition and government policy development, among others. 

Mr. Helhr has .served as an arbitrator, and as an expert witness before various state commissions, 
federal district and state courts, arbitration panels in the U.S. and overseas, and the Federal 
Energy Regulatory Commission. He has made numerous speeches and presentations before 
various conferences and seminars in the U.S. and abroad. His comments have appeared in 
various trade publications. 

Mr. Heller has published two books on coal and coal transportation. Coal and Profitability: An 
Investor's Guide was written with Charles A. Mann and was published by McGraw-Hill in 1979. 
Caat Tran.sportation and Deregulation: An Impact Analysis ofthe Staggers Act was published 

il' 1984 by Serif Press and the Energy Bureau. 
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Fieldston Publications, Inc. publishes business-to-business newsletters, reference books 
and data products in the energy, environmental and transportation area. These publications 
include: Rail Business, Coal Transportation Report, Coal Daily, Air Daily. Clean Air 
Compliance Review, the Guide to P.iase I and Phase II Units, the Fieldston Coal Transportation 
Manual an'i the Fieldston U.S. Coal Export Manual. 

Prior Professional Experience 

• Teknekron, Inc. of Berkeley, Calif. (1979-1980). Senior Analyst perfonning coal market 
and transportation studies for railroads . > oai producers. 

• Energy and Environmental Analysis, Inc. (1975-1979). Director of Management Studies 
responsible for conducting analyses in area' related to air and water pollution control, 
automobile energy consumption, energy conservation, coal markets and rail transportation. 
Clients for coal and transportation related studies include U.S. Department ofEnergy, 
Executive Office ofthe President, U.S. Presidential Commission on Coal, U.S. Congress 
Office of Technology As.sessment, and various coal producers. 

• Office of Water Quality Planning and Standards (U.S. Environmental Protection 
Agency) (1972-1975). Section Chief responsible for development and promulgation of 
industrial water pollution control guidelines. 

Education 

MBA, Harvard Business School, 1972. 

B.S. in Electrical Engineering, Northwestern University, 1970. 

Member, Eta Kappa Nu and Tau Beta Pi engineering honorary societies. 

Background 

Boiii May 6, 1948 (Chicago, III.). 

Married with three children. 
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Appendix A 
Professional Qualifications 

James N. Heller, President 
Fieldston Co., Inc. 

1800 Massachusetts Avenue, NW 
Suite 500 

Washington, DC 20036-1883 
Tel. (202) 775-0240 
Fax. (202) 872-8045 

Internet: Jamie Heller®Pieldston.com 

Current Professional Experience 

Mr. Heller is President and founder (1981) of Fieldston Co., Inc. and Fieldston Publications, Inc. 
which are consulting and publishing firms, respectively. Both companies are located in 
Washington, D.C. I otal staff currently numbers approximately fifty, including economists, 
research analysts, editoi . writers, marketers and other professionals. Business areas include 
energy (coal, power and natural gas) supply, market analysis and transportation; rail, barge and 
truck transport of various commodities; and corporate strategic planning. Fieldston has managed 
hundreds of .assignments in the U.S. and overseas for more than 100 clients. 

Consulting clients include electric utilities and other power producers, coal suppli'.;rs, 
transportation companies, holding companies, manufacturers, law firms, industry groups 
(including the Electric F*ower Research Institute) and various govemment agencies. Consulting 
studies performed include strategic planning, market analysis, contract negotiations, production 
cost analysis, transportation costing and rate estimation, property acquisition, plant siting, 
equipment acquisition and govemment policy development, among others. 

Mr. Heller has served as an arbitrator, and as an expert witness before various state commissions, 
federal district and state courts, arbitration panels in the U.S. and overseas, and the Federal 
Energy Regulatory Commission. He has made numerous speeches and presentations before 
various conferences and seminars in the U.S. and abroad. His comments have appeared in 
various trade publications. 

Mr. 1 Idler has published two books on coal and coal transportation. Coal and Profitahility: An 
Investor '.V Guide was written with Charles A. Mann and was published by McGraw-Hill in 1979. 
Coal Transportation and Deregulation: An Impact Analysis of the Staggers Act was published 

in 1984 by Serif Press and the Energy Bureau. 
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Fieldston Publicalions, Inc. publishes business-to-busines? newsletters, reference books 
and data products in the energy, environmentai and transportation area. These 
publications include: Rail Business, Coal Transportation Report, Coal Daily. Air Daily, Clean 
Air Compliance Review, the Guide to Phase I and Phase II Units, the Fieldston Coal 
Transportation Manual and the Fieldston U.S. Coal Export Manual. 

Prior Profesf'ional Experience 

• Teknekron, Inc. of Berkeley, Calif. (1979-1C80). Senior Analyst performing coal market 
and transportation studies for railroads and coal producers. 

• Energy and Environmental Analysis, Inc. (1975-1979). Director of Management Studies 
responsible for conducting analyses in areas related to air and water pollution control, 
automobile energy consumption, energy conservation, coal markets and rail transportation. 
Clients for coal and transportation related studies include U.S. Department ofEnergy, 
Executive Office ofthe President, U.S. Presidential Commission on Coal, U.S. Congress 
Office of Technology Assessment, and various coal producers 

• OfTice of Water Quality Planning and Standards (U.S. Environmental Protection 
Agency) (1972-1975). Section Chief responsible for development and promulgation of 
industrial water pollution control guidelines. 

Education 

MBA, Harvard Business School, 1972. 

B.S. in Electrical Engineering. Northwestem University, 1970. 

Member, Eta Kappa Nu and Tau Beta Pi engineering honorary societies. 

Background 

Bom May 6, 1948 (Chicago, 111.). 

Married with three children. 
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Exhibit 1 
UP/SP & BNSF Routes to Te:^as 
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Exhibit 2 
Routes Into Coleto Creek 
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Exhibit 3 

Coal Cvcle Times To Texas 
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) 

JAMES N. HELLER, being duly swom, deptces and says that he has read the foregoing 

Verified Statement, knows the contents Ihereof, and that the same are true as staled. 

Subscribed and sworn to 
before me this 0 ^ day 

Jamcs N. Heller 

of July. 1998. 

ry Public in and for ffie Notary 
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ARGUMENT 

A. Int r o d u c t i o n . 

I n t h i s special oversight proceeding, the Board has 

i n v i t e d suggestions f o r supplemental conditions designed to 

remedy, on a more permanent basis than i t s emergency order 

a u t h o r i t y under 49 U.S.C. § 11123 would alj.ow, the c r i t i c a l and 

persistent service problems UP has been experiencing i n the 

Houston, Texas/Gulf Coast area f o r the past year as i t has t r i e d 

to "digest" i t s recent a ^ ^ a i s i t i o n of SP. Finance Docket No. 

32760 (Sub-No. 26), Union P a c i f i c e t a l . - - C o n t r o l and Merge r - -

Southern P a c i f i c e t c.i. [Hous ton /Gu l f Coast O v e r s i g h t ] , D e c i s i o n 

No. 1 (served May " 1998) (hereinafter, "Decision No. 1"). 

Consideration of such requested conditions i s p l a i n l y 

appropriate, and indeed mandated, by the governing st a t u t e , which 

requires the Board t o consider "the e f f e c t of the proposed trans

action on the adequacy of transp o r t a t i o n to the public" i n 

deciding whether the UP-SP merger was 'consistent wi t h the public 

i n t e r e s t . " ^ Moreover, the statute gives the Bo?rd broad author

i t y t o impose such conditions on i t s approval of that merger as 

may be necessary to cure i t s c o n f l i c t s w i t h the public i n t e r e s t 

requirements. 49 U.S.C. § 11344(c) (1995); c f . 49 U.S.C. 

§ 11324 (c) (1998) . 

'The UP-SP merger was governed by 49 U.S.C. § 11344(b)(1)(A) 
(1995), which was the law i n a f f e c t when the proceeding began. 
The current provision, 49 U.S.C. § 11324(b)(1) (1998), i s to the 
same e f f e c t . 
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B. Central Power & Light Company's Need f o r Relief. 

The Board has heard much, i n other proceedings, regard

ing the magnitude and alleged causes of UP's service d e f i c i e n 

cies, and about the hardships that those deficiencies are causing 

f o r customers i n the Houston/Gulf Coast ?.egion and throughout the 

West. Although CPL has a major c o a l - f i r e d generating s t a t i o n 

near V i c t o r i a , Texas, which i s r i g h t i n the middle of the a f f e c t 

ed Gulf Coast region, and although CPL's a b i l i t y to maintain 

adequate coal supplies to operate that plant has been se r i o u s l y 

and adversely affected by UP's service "meltdown," CPL has u n t i l 

now r e f r a i n e d from j o i n i n g i n the hue and cry, p r e f e r r i n g instead 

to exhaust a l l avenues f o r seeking a voluntary s o l u t i o n i n 

cooperation w i t h UP. 

CPL can remain s i l e n t no longer. As Witness M i l l s 

t e s t i f i e s i n her v e r i f i e d statement f i l e d herewith ("VS M i l l s " ) , 

UP has been promising an imminent r e t u r n of normal service f o r 

almost a year, yet i t s operation of CPL's u n i t coal t r a i n s 

remains grossly subpar -- so much so that CPL, despite employing 

a panoply of sel f - h e l p measures such as adding as many a d d i t i o n a l 

t r a i n s e t s as UP would accept to make up f o r swollen cycle times, 

tru c k i n g i n imported coal, and burning petroleum coke, has been 

unable to maintain anything approaching normal coal inventory 

l e v e l s . Indeed, at one point CPL was forced to scale back i t s 

c o a l - f i r e d generation f o r an extended period i n favor of higher 

cost gas generation and puiwhased power, i n order to conserve 
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I dwindling coal supplies and avoid a forced shut-down of the plant 

at a c r i t i c a l time. (VS M i l l s at 5-14.) 

I Meanwhile, BNSF, which as the Board i s aware i s helping 

UP address i t s service problems elsewhere by accepting t r a f f i c 

d that UP cannot handle adequately, has offered to do the same f o r 

^ CFL's coal t r a f f i c from the Powder River Basin.^ (VS M i l l s at 

12-13.) BNSF i s already operating v i a trackage r i g h t s over UP (a 

I p o r t i o n of which are apparently temporary) to and through Victo

r i a , j u s t 16 miles away from CPL'G plant at Coleto Creek. As 

I Witness Stern notes (VS Stern at 7-8), using those trackage 

H r i g h t s BNSF could e a s i l y handle CPL's u n i t t r a i n shipments of PRB 

coal a l l the way from o r i g i n to destination: a l l i t lacks i s the 

I r i g h t to operate over that f i n a l 16 miles between V i c t o r i a and 

the p l a n t . Unfortunately, UP has refused to l e t BNSF do th a t , 

I despite UP's manifest i n a b i l i t y to handle by i t s e l f the substan-

_ t i a l volumes of coal that CPL needs. (VS K i l l s at 13.) CPL has 

• therefore found i t necessary to appeal to t h i s Board f o r the 

I necessary r e l i e f . 

I 
I 
i 
I 
I 
I 

-̂As Witness M i l l s explains, CPL obtains a p o r t i o n of i t s 
coal requirements from the PRB, and the rest from Colorado 
o r i g i n s . For the foreseeable future UP w i l l continue t o handle 
CPL's Colorado coal shipments, inaf^much as i t alone serves the 
mines i n question. However both UP and BNSF serve the mines from 
which CPL obtains i t s PRB coal, and thus e i t h e r can o r i g i n a t e 
such shipments. 
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C. Granting BNSF Access to CPL's Generating S t a t i o n at 
Coleto Creek f o r Unit Train Coal D e l i v e r i e s W i l l Help 
Ameliorate the Effects of UP's I n a b i l i t y t o Provide 
Adequate Service to that Plant. 

As Witness Heller observes (VS Heller at 9), BNSF has 

f o r seme time been handling i t s coal d e l i v e r i e s i r t o Texas on a 

much more consistent and expeditious basis than UP has, and i t i s 

reasonable to expect that ENSF could do the same wi t h CPL's PRB 

coal t r a f f i o . The simple fact i s , BNSF has not been experiencing 

the congestion that UP has (except on c e r t a i n tracks shared wi t h 

UP), nor has i t been plagued by locomotive and crew shortages to 

the extent UP has. I t s weekly reports to the Board i n Ex Parte 

No. 573, Rail Service i n the Western United States confirm t h i s . 

More s p e c i f i c a l l y . Witness M i l l s t e s t i f i e s t h a t a 

s i g n i f i c a n t p o r t i o n of the o v e r a l l delays experienced by CPL coal 

t r a i n s has been caused by UP's apparent i n a b i l i t y t o send crews 

out t o pick up empty t r a i n s at the plant when they are ready. 

Indeed, empties have frequently languished at the plant f o r days 

at a titae awaiting crews to operate them. (VS M i l l s at 11.) BN 

can help overcome that part of the problem simply by dispatching 

i t s crews on a more expeditiou;^ and consistent basis than UP has 

been able to do f o r the past year. 

A d d i t i o n a l l y , Witness Stern points out that the former 

Santa Fe l i n e from Pueblo, Colorado to a j u n c t i o n w i t h UP at 

Caldwell, Texas, over which BNSF w i l l presumably operate CPL's 

PRB coal t r a i n s i f t h i s Board grants CFL the r e l i e f i t i s seek

ing, conveniently bypasses most of the major congestion points on 

UP's system through which CPL's Colorado and UP-hauled PRE coal 
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t r a i n s must pass. This, too, supports a reasonable presumption 

that BNSJ:' w i l l i n fact provide be t t e r service f o r CPL than UP has 

been able to provide, and that BNSF w i l l be able to d e l i v e r 

enough PRB coal to help CPL r e b u i l d i t s coal inventory t o a more 

acceptable l e v e l . 

D. Diversion of CPL's PRB Coal T r a f f i c to BNSF Should 
Help, Not Harm, UP's A b i l i t v to Recover from i t s Cur
rent Service Problems and Provide Improved Service f o r 
i t s Customers on i t s Remaining T r a f f i c . 

Witness Stern and Heller both point out that r e l i e v i n g 

UP of r e s p o n s i b i l i t y f o r CPL's PRB coal t r a i n s w i l l by d e f i n i t i o n 

free up the crews, locomotives, and track capacity north of 

Caldwell that UP c u r r e n t l y devotes to operating such t r a i n s , and 

to that extent can only help, and iir>t impede, UP's e f f o r t s to 

re t u r n to normal service l e v e l " aud standards on i t s other 

t r e f f i c . 

Nor w i l l there be any o f f s e t t i n g increases i n i n t e r f e r 

ence south of Caldwell, where BNSF coal t r a i n s destined f o r 

Coleto Creek w i l l have to operate over UP. This i s so because, 

as Witness Stern puts i t , the BNSF t r a i n s "would not c o n s t i t u t e 

added t r a f f i c . [They] would be precisely the same t r a f f i c [that 

operates there today], w i t h a change i n the color of the locomo

t i v e s . " (VS Stern at 8.) 

S. The UP/SP Merger Exacerbated the Impact of UP's Service 

Problems on CPL. 

While i t i s not e n t i r e l y clear from Decision No. 1 

whether proof of a causal nexus to the UP/SP merger i s required 
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before service-restoring conditions may be impoe^^d i n t h i s 

oversight proceeding, i n fact CPL has shown such a nexus i n thi.=; 

case. S p e c i f i c a l l y , as Witness Heljer explains (VS Heller at 5-

8), hy combining SP and UP i n t o a single r a i l system the merger 

o b l i t e r a t e d corporate boundaries thac also served to some extent 

as f i r e w a l l s r e t a r d i n g the spread of operational problems from 

one to the other. By helping to confine an operational c r i s i s 

l i k e UP's to j u s t SP or (pre-merger) UP, as the case might be, 

those b a r r i e r s would have made i t more rr.anageable, and thereby 

f a c i l i t a t e d a work-around f o r CPL.̂  

Perhdps even more importantly, insofar as the opera

t i o n a l problems are on former UP li n e s . Witness Heller notes that 

an independent SP would have had every reason to support a 

diver s i o n of CPL's PRB coal t r a i n s from UP to BNSF i f that would 

help improve cycle times, as higher volumes would mean higher 

revenues and p r o f i t s on the service f o r SP. A merged UPSP, by 

contrast, seems u n w i l l i n g to "shorthaul" i t s e l f i n that fashion, 

even though doing sc would improve service f o r CPL. I n other 

words, the UPSP merger has taken away an important means that CPL 

would have had f o r bypassing UP's service problems north of 

Caldwell. In short, whether or not the UPSP merger contributf^d 

s i g n i f i c a n t l y to the magnitude of UP's current service problems 

Witness Heller notes that the o r i g i n c a r r i e r -- BNSF or UP 
-- could and presumably would have kept the CPL t r a i n s moving 
over that l a s t piece of track owned by SP, by running locomotives 
and even operating crews through to de s t i n a t i o n as necessary. 
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o v e r a l l , i t c e r t a i n l y contributed to t h e i r harmful e f f e c t s on 

CPL. 

CONCLUSION 

For the reasons set f o r t h above and i n the testimonies 

of Witnesses M i l l s , Stern, and Heller submitted herewith, re

s p e c t f u l l y urges the Board to grant BNSF the r i g h t to d e l i v e r PRB 

coal to CPL's generating s t a t i o n at Coleto Creek, Texas over UP's 

tracks, as an ad d i t i o n a l condition on the Board's approval of the 

UP/SP merger." 

OF COUNSEL: 

Slover £t Loftus 
1224 Seventeenth St., NW 
Washington, DC 20036 

Dated: July 8, 1998 

By. 

Respectfully submitted, 

CENTRAL POWER & LIGHT COMPANY 
539 N. Carancahua Street 
Corpus C h r i s t i , Texas 78401 

William L. Slover 
Donald G. Avery 
1224 Seventeenth S 
Washington, DC 20036 
(202) 34V-7170 

•"Because no construction i s entailed i n CPL's requested 
condition, and the s h i f t nf CPL's PRB coal t r a f f i c -- barely one 
t r a i n a day -- t c BNSF li n e s north of Caldwell would not t r i g g e r 
any of the thresholds set f o r t h i n 49 C.F.R. § 1105.7(e) (4) or 
(5), no environmental documentation should be required f o r t h i s 
c o n d i t i o n , cf. 49 C.F.R. § 1105.6(c)(2). 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 26) 

Unio.i Pacific Corporation, Union Pacific Railroad Company 
And Missouri Pacific Railroad Company 

- Control And Merger -

Southern Pacific Rail Corporation, 
Southem Pacific Transportation Company, St. Louis 

Southwestem Railway Company, SPCSL Corp. And The 
Denver And Rio Grande Westem Railroad Company 

REQUEST FOR ADDITIONAL CONDITIONS OF 

THE DOW CHEMICAL COMPANY 

The Dow Chemical Company ("Dow") hereby submits its Request for 

Additional Conditions in response to Do.cis!on No. 1, which was released by the 

Surface Transportation Board ("STB" or "Board") in the above-captioned 

proceeding on May 19, 1998.' The Board initiated this proceeding as part of the 

5-year oversight condition that it imposed in Union Pacific Corp., Union Pacific 

R.R. Co., and Missouri Pacific R.R. Co. - Control and Merger - Southem 

Pacific Rail Corp., Southern Pacific Transportation Co.. St. Louis Southwestem 

Ry. Co., and The Denver ana Rio Grande Westem R.R. Co., Finance Docket No. 

32760, Decision No. 44 (served Aug. 12, 1996), to detennine if addiUonal 

conditions upon the merger of the Union Pacific Raikoad ("UP") and the 

Southem Pacific Railroad ("SP") (collectively referred to as the now meiged 

' The STB s decision originally was released on March 31, 1998 in Finance Docket 32760 (Sub-No 21) 
[Decision 12]. The corrected decision released on May 19.1998, changed the Sub-No., which resulted in the 
decision becoming Decision No. 1 in the new docket. In all other respects, both decisions arc identical 



carrier "UP" unless used in a pre-merger context) were neces*;ar>' to address rail 

service issues in the Houston, Texas/Gulf Coast Area. 

I . IXTRODUCTION AVD SUMMARY OF CONDITIONS 

Dow submits that additional remedial conditions are necessary to address 

UP market power, resulting from the merger of UP and SP, that has contributed 

to the servic -isis. The conditions proposed by Dow would directly address 

service to Dow's Freeport, Texas complex and would help alleviate the overall 

congestion and infrastructure deficiencies in the Houston/Gulf Coast Area. 

A. Outline of Dow's Submission. 

Dow's Request for Additional Conditions consists of three parts: 

(1) Dow's formal request for conditions and supporting comments 

describes the conditions requested by Dow and presents evidence and argument in 

support of those conditions. 

(2) The Verified Statement of William L. Gebo ("Gebo V.S."), Dow's 

Manager, North .'̂ m̂erican Rail Services Procurement, and accompanying 

exhibits, describe Dow's facilities, traffic flows, and service problems with UP. 

(3) The Verified Statement of Emest L. Hord ("Hord V.S."), Vice 

President, Operations of The Burlington Northem and Santa Fe Railway 

Company v"BNSF") on the UP/SP Lines, and accompanying exhibits, describes 

the operational feasibility of Dow's conditions and the infrastructure 

improvements that BNSF has committed to make if it obtains access to Dow's 

Freeport traffic. 

B. Summary of Requested Conditions and Evidence 

Dow requests the following additional conditions to address the inter

related competitive and service problems in the Houston/Gulf Coast Area: 



1. Permanent haulage rights for BNSF on the Freeport Industrial Spur 

between the UP mainline at Angleton, Texas and Dow's chemicals 

and plastics producticn complex at Freeport, Texaf., with 

(a) the right for Dow and/or BNSF to constmcl and interconnect a 

storage and gathering yard with the UP line near Angleton or 

another point to be detemiined later, along with 

(b) the requirement that UP efficiently interchange Dow's traffic 

with BNSF at Angleton or at another point where Dow and/or 

BNSF constiocts such interchange and gathering yard, and 

along with 

(c) haulage rates and lerms to be established pursuant to the terms 

of the Settlement Agreement between UP and BNSF that was 

imposed by the STB as a condition to the UP/SP merger. 

2. In addition, if the STB desires to foster significant additional 

investment by B'>ISF and to provide even more thorough relief that 

bypasses critical 'choke points" on the UP system, Dow asks the 

Board to permit a build-out to and interconnection with the UP 

mainline between Chocolate Bayou and Angleton, Texas at a point to 

be determined later. 

The first condition is more important because it is necessary for near-term 

relief from UP's service deficiencies and would help to remedy the anti

competitive effects of the UP/SP merger that have contributed to the service 

crisis. The second condition would build upon the first by providing additional 

incentives for even greater investment by BNSF. If the second condition were 

granted to obtain greater investment in infrastructure and greater service relief 

(but which wouid take longer to accomplish), the first condition still would be 

necessary as an interim measure until a build-out could be constmcted. 



The U service crisis can be attributed, in part, to unintended consequences 

fol'owing the UP/SP merger. First, a lack of infrastruct re in the region has 

contributed to congestion and is obstmcting UP recovery efforts. Second, post-

merger, BNSF initially was given an insufficient traffic base to justify 

contributions to additional infrastmcture and thereby to fulfill its role as the 

competitive successor to SP in the region. Third, this lack of an independent 

facilities-based competitive rail system in the region has meant that most rail 

traffic had little option but to travel long distances over the UP system, even 

when BNSF has been the transporting rail carrier utilizing the trackage rights 

that were given to it in the UP/SP merger proceeding. These factors have 

cô^ ributed to the severe service deficiencies that have injured Dow and other 

shippers to such a great extent and are preventing UP's full recovery. In sum, 

the post-merger competitive service environment is much different than the pre

merger environment and it nas not developed as the Board anticipated in the 

original merger decision. 

Dow's proposed conditions would help to address these unintended 

competitive consequences and help address the service problems in several ways 

The conauio.is could divert a substantial vclume of traffic off of the UP systen: 

and on to the BNSF system after only a short distance, while minimizing the need 

for trackage rights over the UP system, particularly avoiding UP's Houston 

yards. This volume of traffic would provide incentives for BNSF and Dow to 

invest in substantial infrastmcture improvements to handle Dow's traffic and the 

traffic of other shippers. Because BNSF would be using more of its own 

infrastmcture to provide competitive service, it would help BNSF's effo.t lo 

more closely replicate the independent pre-merger infrastmcture provided ty tho 

SP. In the final analysis, these conditions will help remedy competitive 



consequences of the UP/SP merger that likely were unforeseen by the Board at 

the time it initially approved the merger. 

21. THE EFFECT OF THE UP SERVICE FAILURES ON DOW'S 
FACILITIES. 

Dow's two largest domestic production complexes are located along the 

Gulf Coast at Plaquemine, Louisiana ar̂ d Freeport, Texas. (Gebo V.S. at 3) Both 

are captive to the UP and both havt been severely effected by the service 

problems on the UP system. (Id.) However, while rail service at Plaquemine 

recently has shown some improvement, service at Freeport continues to remain at 

unacceptably low levels. (Id.) Dow's requested conditions are designed to 

improve service at Freeport by addressing issues that are behind UP's service 

problems. 

A. Description of Dow's Freeport Complex. 

Freeport is Dow's largest domestic chemicals and plastics production 

facility and may be the largest complex of its kind in the worid. (Id.) It consists 

of three separate plants, approximately seven miles apart. (Id.) These plants 

produce several hundred different chemicals and plastics. The total production 

annually at Freeport is over 15 billion pounds. (Id) Dow ships these bulk 

chemicals, plastics and other commodities from Freep.-»rt to points all across the 

United States. This amounts to approximately carloads per year. (Id.) 

Freeport is situated approximately 55 miles south of Houston. (Id.) It is 

rail-scp.'ed by the Fieeport Industrial Spur, a UP branch line that extends 

approximately 17 miles south from the UP mainline at Angleton, Texas. (Id.) 

This mainline mns from Houston to Brownsville, Texas. BNSF also operates on 

the UP mainline pursuant to a combination of trackage rights between Algoa and 

Bay City that predated the UP/SP merger and an extension of those rights to 



Brownsville as a condition imposed upon the merger. (Hord V.S. at 2) Despite 

this close proximity of another rail carrier, Freeport today remains captive to the 

UP. Freeport relies heavily upon rail transportation and its captive status makes 

it particularly koilnerable to service dismptions. 

B. Evidence of UP's Service Deterioration at Freeport. 

The deterioration in UP service levels over the last year is evidenced by 

several different measures. Among other factors, cycle times for railcars have 

increased, railcar availability is more erratic, service has become less regular, 

and on-time performance has plummeted. All of these factors are illustrated by 

comparing pre-crisis performance data with performance data firom the last 12 

months. Regardless of the benchmark used, however, there is no escaping the 

conclusion that, over the last year, rail service on the UP has deteriorated to 

unprecedented low levels. 

The UP's service deterioration at Freeport first became clearly noticeable 

in July 1997 witli a dramatic drop in on-time delivery performance across 

strategic traffic corridors that both Dow and JP have agreed are appropriate 

service measures. (Gebo V.S. at 4) The data shows that, throughout 1996, UP 

met or exceeded its confactual target for on-time delivery of of all carloads 

tendered across those corridors. (Id.) UP's performance slipped slighdy through 

the first six months of 1997 to an average on-time performance of approximately 

. (Id.) From July through October 1997, UP's on-time performance 

dropped steadily until leaching an all time low, at that time, of approximately 

. (Id.) Despite signs of improvement at the end of 1997, by Febmary 1998. 

on-time performance had fallen to an all-time low of approximately . (Id.) 

This was only of UP's average on-time performance for the first six months 



of 1997 and less than of its 1996 average. (Id.) Although UP has improved 

its performance above this all-time low, it still remains at unacceptable levels. 

Although UP's on-time delivery performance from Freeport has shown 

some improvement since last April, much of this improvement is at least partially 

attributable to Dow's recent decisions to tender more traffic by altemative (albeit 

more costly or slov/er) transportation modes, where p̂ ŝsible. und by UP's recent 

agreement to short-haul itself on some of its most congested traffic corridors, 

thereby removing some of the worst data froKi the performance measurements, 

(Id. at 6-7) Furthermore, when Dow has seen performance improvements in the 

past, the improvements have been short-lived. (Id., Ex. 1; Thus, Dow has no 

assurance that future significant improvements of performance at Freeport will 

be achievable and sustainable. 

One other performance measurement kept by Dow pertains to "jeopardized 

cars." Within Dow, a "jeopardized car" is a railcar that is Dchind schedule and, 

therefore, in danger of arriving late at its destination. (Id. at 4) Dow continually 

monitors Jeoparoized cars and generates regular reports. During the fiist six 

months of 1997, the number of jeopardized cars originating at Freeport at any 

one time ranged fiom below to near , but hovering aroimd for 

most of that time. (Id. at 5) Early trouble signs emerged in June as the number of 

jeopardized cars began a steady climb to a high of cars in late August 1997. 

(Id.) The numbers see-sawed through October, but never dropped below 

(Id.) Since then, the number of jeopardized cars has hovered around cars, far 

above pre-crisis levels, which is unacceptable. (Id.) 

Another indicator of UP's poor service is a dramatic increase in t.ansit 

cycle times. The average increase in cycle times over the last four quarters from 

corresponding quarters one year earlier is approximately higher. (Id.) This 

essentially requires Dow to use more railcars to transport the same volume of 



traffic handled before the service crisis. As a consequence, Dow has been 

compelled to lease additional railcars in order to avoid potential production 

slowdowns or plant shutdowns. (Id.) 

In addition to slowdowns in service that are reflected in the preceding 

statistics, Dow also has experi-^nced more erratic jrerformance in UP's abilitv to 

retum empty railcars to Freeport (Id. it 5-6) This erratic performance often has 

left Freeport with too few or too many empty railcars. Without a consistent 

supply of empties, Freeport quickly runs out of storage for its production. This 

in tum can cause slowdowns or shutdovms at the plants. (Id. at 6) On the other 

hand, too many empty cars at once causes congestion inside the facility and makes 

it difficult to spot cars wheie needed. (Id.) Under normal ser\'ice conditions, the 

flow of railcars v/as smoother and mor'^ regular, maximizing Dow's us^ of its 

fleet. (Id.) 

Despite UFs recent Dienticms of improved service, Freeport has yet to see 

acceptable performance or substantial improvements in performance. In fact, 

Dow's service from UP has been significantly below acceptable levels for a full 

year now. UP's own weekly reports to the STB reinforce the impression that ii 

seems to be stuck in its current performance pattem. The UP system resembles a 

balloon. Whenever service improvements are realized by squeezing one end, 

another area bulges out with new problems. These are indicators that UP has 

done all it can to resolve the service problems on its own and that others must 

step in to lend a helping hand. 

I I I . THE CONTRIBUnONS OF THE UP/SP MERGER TO THE RAIL 
SERVICE PROBLEMS IN TiIE HOUSTON/GULF COAST AREA. 

The Board has asked "whether there is any relationship between the market 

power gained by UP through the merger and the failure of service that has 

occurred here, and, if so, whether . .e situation should be addressed through 
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additional remediiU conditions." Decision No. 1 at 5. The answer to both 

questions clearly is yes. 

In a tmly competitive market, shippers would have a real altemative to UP 

and would shift their business to that altemative if UP service declined 

significantly. Even under the typical rail duopoly that has emerged since tlie 

Staggers Act of 1980, shippers without access to a competing carrier at least 

would be afforded some protection from service problems by competiticMi as two-

carrier shippers shifted traffic to the other competitor, thereby easing ccmgestion 

on the troubled carrier. (Gebo V.S. at 8) Prior to the merger, UP and SP were 

the two principle altematives for chemicai and plastics rail traffic on the Texas 

Gulf CoasL BNSF was a less viable third altemative due in good measure to its 

lack of significant supporting infrastructure needed to serve the chemicals and 

plastics industry. (Id.) The UP/SP merger, however, consolidated the two key 

carriers ana conditions were imposed to help BNSF fill the competitive vacuum 

left by Lhe SP's demise. 

We now know, however, that the general conditions imposed upon the 

merger by the STB were not sufficient to prevent the meltdown in UP service. 

Moreover, the temporary conditions imposed last October in Service Order No. 

1578 have not been sufficient to fix the problem after nine months. The merger 

eliminated the SP as the only competing rail carrier on the Gulf Coast with an 

independent infrastmcture to serve chemicals and plastics shippers. Although the 

Board tried to substitute BNSF for SP service and competition, that effort 

appears to have been insufficient for a variety of reasons. 

A significant concem has been that BNSF service generally is over long 

distances of trackage rights before it reaches its own independent rail 

infrastrucmre. An inevitable consequence of this fact has been that congestion 



on the UP system also slowed BNSF service over those same lines.' Thus, even 

those shippers with a choice of carriers (e.g., "2-to-l shippers") have had no real 

altemative when the competitive concem is adequacy of service rather than price. 

This, in tum, compounded the service problems because traffic that otherwise 

migh: have been diverted to another rail system by the forces of a tmly 

competitive marketplace, thereby reducing traffic volumes on the congested UP 

system, has had no place to go but into the vortex of congestion. Not only did 

this hinder UP efforts to clear out its system, but it further congested the system 

as many shippers often were forced to add mere railcars to the already congested 

rails in an attempt to keep pace with their former level of service. Each 

additional railcar, however, only further congested the system, resulting in 

greater deterioration in service levels and the creation of a vicious cycle from 

which there has been no real and sustainable improvement. 

The Board must modify its approach. It should intervene more actively 

and more thoroughly if real and sustaĥ able service improvements are to be 

realized. For example, the Board has identified lack of infrastmcture as a 

contributing factor to the UP service crises and a painfully slow recovery from 

that crisis. Decision No. 1, p. 4. The merger has contributed to thio 

infrastmcture deficiency by not affording BNSF a sufficient and viable traffic 

base to compete on the same level as the SP did prior to the merger. The 

conditions imposed by the STB provided BNSF access to traffic only from "2-to-

1" points and certain new facilities that might locate along the trackage rights 

lines sometime in the future. In contrast, the SP was competing prior to the 

merger with a traffic base that included access to all shippers on its line. Without 

' See "The Burlington Northem and Santa Fe Railway Company's Quarterly Progress Report" (BNSF-PR-8>. 
July I, 1998, p. 10 ("[BJecause of the congestion and service problems in the Houston area, BNSF is still a long 
way fro-ii providing reliable, dependable and consistent service to the shippers to which it gained access in the 
JP/SP merger proceeding."). 
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access to a greater portion of the SP traffic base, BNSF perhaps has been denied 

sufficient incentive to invest in additional infrastmcture on the Gulf Coast. Thus, 

as traffic volume has grown in the Gulf Coast since the UP/SP merger, the 

needed infrastmcture has failed to grow with it. 

There can be little doubt that the reductions in competition brought about 

by the UP/SP merger have been significant contributing factors to the service 

crisis. Although the SP may have had its problems prior to the merger, its 

personnel appeared to have leamed how to operate a railroad on a limited budget. 

In contrast, the UP had been heralded for its operational efficiency and 

innovation prior to the merger. After the merger, many of the SP personnel who 

knew how to hold the system together either left the nev company or were 

replaced. As a consequence, it was only a matter of time ixjfore either UP 

extended its operational ingenuity to the SP system or the SP's problems overtook 

the UP system. Unfortunately, the latter scenario seems to have prevailed and 

Dow's Freeport facility, which was solely served by the UP before the merger, 

has not only failed to receive the improved and more efficient service that UP 

publicly and loudly promised the merger would bring, but instead, rail service at 

Freeport has fallen to levels that generally were unthinkable in the past and are 

totally unacceptable today. 

IV. DOW'S ADDITIONAL CONDITIONS ADDRESS THE VERY ISSUES 
THAT ARE PREVENTING UP'S SERVICE RECOVERY. 

In order to address die UP service crisis and to prevent its recurrence, the 

STB must remedy the consequences of the merger by encouraging BNSF to 

develop an independent infrastrjcture from UP to the greatest ex̂ ';nt possible. 

This does not mean that BNSF must reconstmct the entire SP infrastructure. But, 

it does mean that BNSF reliance on the UP infrastructure should be reduced from 

the high levels that currently are required by BNSF to provide competing service 
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on the Texas Gulf Coast, Dow's conditions are designed to help accomplish Ais 

with the least intmsion upon UP operations. 

A. Dow's First Condition Would Make Available to BNSF a 
Sizeable Volume of TrafHc Wilt.out Requiring Extensive 
Use of UP's Congested System. 

In order to encourage BNSF to make sufficient infrastmcture investments 

in the Gulf Coast, it will be necessary to provide BNSF with a larger traffic base. 

A substantial portion of this traffic base also must be accessible to BNSF without 

heavy reliance upon the currently troubled UP system. Dow's first condition 

would grant BNSF access to Dow's Freeport facility via haulage rights to an 

interchange and gathering yard that Dow and BNSF will constmct at their own 

expense and which may benefit other chemical and plastics shippers in the region, 

Dow's Freeport facihty is an optimal place to begin because it offers BNSF 

the largest potential volume of traffic of any single chemical and plastics 

production facility in the region with minimal reliance upon UP trackage and 

infrastmcture. Moreover, because of its massive operations at both Freeport and 

Plaquemine, Dow has been one of the hardest hit chemical and plastics producers 

by the UP service crisis. Thus, Dow's first condition would be one of the least 

intmsive upon UP operations, would provide the greatest potential incentive for 

the development of an independent BNSF infrastmcture, and would help remedy 

the service problems of one of the hardest hit shippers in the region. 

Freeport generates approximately carloads a year. (Gebo V.S. at 3) 

A substantial part of this traffic could be divertible to BNSF. Curtently, 

approximately of bulk rail carloads originated at Freeport are terminated by 

UP and thus are not likely to be diverted, (Id.) The remaining , however, 

would be traffic that potentially could be made available to BNSF, (Id. at 9) Of 

this remainder, up to approximately carloads annually could be new 
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traffic in which BNSF does not participate at all currently. (Id.) In addition, 

BNSF currently terminates or interchanges approximately carloads 

already, and thus would obtain single line hauls or extend its current haul 

distance. (Id.) The vast majority of these interchanges typically have occurred at 

Sweetwater, Texas and Chicago, Illinois, (Id.) By obtaining this traffic at or near 

Freeport, BNSF could increase its traffic base in the Houston/Gulf Coast Area, 

where it is needed to justify the infrastmcture improvements that could alleviate 

the UP service problems and prevent their recurrence. 

A key advantage to Dow's first condition is that it will not require 

extensive use of UP trackage and infrastmcture. As a result, a large portion of 

Dow's traffic volume, which currently is originated and handled exclusively by 

UP in the Houston/Gulf Coast Area, can exit the UP system quickly. This will 

free up capacity to help reduce the congestion that is currently present in the 

area. 

Dow's conditions minimize BNSF's need to operate over UP track. In fact, 

the conditions do not request any additional trackage rights for BNSF at all. All 
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Freeport traffic tendered by Dow to BNSF would be originated by UP as it is 

today, but pursuant to haulage rights. UP would haul the traffic up the 17 mile 

long Freeport Industrial Spur to a point of interchange with BNSF at or near 

Angleton, Texas, where BNSF and Dow would constmct an interchange and 

gathering yard. (Hord V.S. at 2-3; Gebo V.S. at 8) That yard also could be used 

by BNSF to serve other chemical and plastics shippers in the region to which it 

would have access. (Gebo V.S. at 8) Thus, there would be no adverse impact to 

UP operations on its Houston-Brownsville mainline and UP's stated congestion at 

its own Angleton Yard would be relieved. (Hord V.S. at 4) 

BNSF also would operate over the UP mainline for 23 miles between 

Angleton and Algoa, Texas, where BNSF would shift the traffic to its own Une. 

(Id. at 3) This distance, however, is over track on which BNSF had overhead 

trackage rights even before the UP/SP merger. Thus, BNSF and UP have many 

years of coordinating operations over this short distance of rail. 

Once Dow's traffic reaches Algoa, it will be completely off of the UP 

system. More importantly, unlike today, Dow's traffic will bypass UP's 

congestion in the Houston area by transferring to the BNSF system before ever 

reaching Houston. (Id. at A) Moreover, as a result of the infrastmcture 

improvements discussed in section IV.C, below, BNSF will not have to utilize UP 

yards for switching, interchange, or car storage. This will free up capacity for 

UP's other needs and alleviate o 'erall congestion on UP infrastmcture in the 

region. (Id.) 

B. Dow's Second Remedial Condition Will Lead to 
Substantially Greater Infrastructure Investments by BNSF 
and Will Further Reduce Reliance Upon the UP System. 

Dow has proposed a second condition that is a potentially longer term 

solution to the infrastmcture deficiencies on the Texas Gulf Coast, Dow requests 
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that BNSF be permitted to build-in to Freeport from a point on the UP mainline 

between Chocolate Bayou and Angleton, Texas. The first condition, in that case, 

could become an interim solution until this second condition could be 

implemented. This condition has the advantage of fostering a substantially higher 

level of infrastructiu-e investment by BNSF and reducing reliance upon the UP 

system to a substantially greater degree. 

By building its own track to serve Dow at Freeport, BNSF could all bat 

eliminate its reliance upon the UP system to access and service Dow. There 

would not be any need to rely upon UP haulage from Freeport to Angleton, as 

would be required by the first condition, and the need to operate over 23 miles of 

trackage rights on the UP system between Angleton and Algoa could be reduced 

by as much as half, depending upon the precise point of intercoimection. BNSF 

and Dow could have greater incentive and ability to constmct a rail yard and 

other infrastmcture adjaosnt to BNSF's own track, as opposed to UP track, (Hord 

V.S. at 5) Also, BNSF service to Freeport would entirely bypass Angleton, which 

UP has described as the "primary choke point" on its Houston to Brownsville 

mainline. 
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Dow's second condition could enhance the likeli' J that a build-out will 

be constmcted along with additional infrastmcture to serve Gulf Coast shippers. 

This would build upon Dow's fust condition, for haulage rights, if the Board 

desires to promote even greater infrastmcture investment levels than Dow and 

BNSF already have committed to constmct if the haulage rights condition is 

granted. 
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C . BNSF has Committed to Make Significant Infrastructure 
Investments if it Gains Access to Freeport Traffic. 

The Board has identified inadequate rail facilities and infrastmcture as a 

key factor behind UP's service problems. Decision 1, p. 5. As noted earlier in 

these comments, there has been an inadequate traffic base for BNSF to justify 

additional infrastmcture investments. BNSF has indicated, however, that 

significant infrastmcture investments would be justified if it obtains access to 

Dow's Freeport traffic, and it has committed to make those investments i f Dow's 

requested remedial conditions are granted. 

To address the infrastmcture issues, the Board directed UP to submit plans, 

by May 1, 1998, to lemedy these inadequacies. In its report to the Board, UP has 

identified significant infrastmcture problems related to Dow's Freeport traffic. 

Most significantly, UP identified Angleton, Texas as "[t]he primary choke point" 

on UP's Brownsville Subdivision. Report at 38. In particular, UP states that it 

has outgrown its yard and yard activities conflict with through trains. However, 

the Angleton Yard cannot be expanded because of physical constraints. To 

address this "choke point", the UP report proposes to constmct a new yard in the 

area and to doubletrack the mainline in the area of the yard at a cost of 

approximately $37,0-$44.0 million. Id. 

This pioposal made in UP's report, however, is contrary to representations 

made by UP at a March 25, 1998 meeting with shippers. According to UP's 

attendance sheet (Id., Ex. A), Dow had seven representatives at that meetmg. 

These representatives recall that UP, in response to a si>ecific question on the 

subject, expressly stated that it would not constmct such a yard. (Gebo V.S. at 7) 

Even if UP has changed its position since March 25, its commitment to spend 

such a large sum of money in the Freeport/Angleton area must be seriously 
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questioned when UP also has identified so many other costly investment 

priorities. 

BNSF, on the other hand, is committed to make new infrastmcture 

investments in the Angleton area that would serve Dow at Freeport, As part of 

Dow's first requested condition, BNSF is committed to constmct an interchange 

and gathering yard, which will serve as the interchange point with UP for Dow's 

Freeport traffic, (Id. at 8; Hord V.S. at 2) This facility would be of sufficient 

size and capacity to handle traffic from other chemical and plastics shippers in 

addition to Dow. (Gebo V.S. at 8; Hord V.S, at 3, 4) BNSF could go substantially 

further if Dow's second condition also is granted. It actually could constmct a 

Hne directly to Freeport and use that Une to add even more yard capacity and 

other infrastmcture investments (Id. at 5) 

BNSF, as yet, has not become the strong competitor for chemicals and 

plastics traffic on the Gulf Coast that the STB and shippers had hoped for, 

BNSF's new investment could be a real contribution to Gulf Coast infrastmcture 

so that shippers tmly will have altemative service to that of UP, In addition, 

BNSF would be able to help UP shoulder the burden of making its own 

infrastmcture investments and thereby decrease current shipper reliance on just 

UP. 

D. The Proposed BNSF Operations are Feasible, Will Not 
Disrupt UP's Operations, and Will Aid UP's Recovery 
From its Service Problems. 

The attached Verified Statement of Emest L, Hord, BNSF's Vice President 

of Operations on the UP/SP Lines, describes how BNSF will provide service to 

Freeport if Dow's conditions are granted. Mr. Herd's statement demonstrates 

that BNSF's operations are feasible, wiU mimmize dismptions to UP operations, 

and wUl assist UP's recovery efforts. 
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Under Dow's first requested condition, BNSF would interchange Dow's 

traffic with UP at the interchange and gathering yard to be constmcted near 

Angleton, Texas, (Hord V.S. at 2-3) This yard would have an operational 

capacity of 250 cars and a storage capacity of 500 cars. (Id. at 3) BNSF would 

operate a daily train from its South Yard facility to pick up Dow's traffic and 

retum to South Yard to make connections with other BNSF trains. (Id.) BNSF 

would schedule this service with UP to arrange a time slot for operations that 

would avoid congestion on UP's line between Algoa and Angleton. (Id. at 3, 4) 

Furthermore, BNSF will adapt its service to avoid any interference with UP's 

operations. {Id. at 3) Finally, BNSFs operations between Angleton and Algoa 

should not interfere with UP's directional flow on that line, since UP itself 

currently operates its locals against the flow to Angleton and Freeport, (Id.) 

According to Mr. Hord, this interchange and gathering yard could be constmcted 

within approximately 18 mo"ths. (Id. at 3) 

Mr. Hord points out that BNSF's operations would help to alleviate UP's 

service problems in two ways. First, it would reduce the number of railcars in 

UP's already congested facilities, (Id. at 5) Second, the infrastmcture 

investments that are planned would reduce the need for UP to spend capital in the 

Angleton area, thereby permitting its limited capital dollars to be spent elsewhere 

along the Gulf Coast. (Id.) This latter effect would be magnified if the Board 

were to grant Dow's build-out condition in addition to the haulage rights 

condition. 

V. CONCLUSION AND REQUEST FOR RELIEF 

Dow requests that the STB impose the following additional remedial 

conditions upon the UP/SP merger in order to help alleviate the unacceptable 
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service problems that Dow is suffering at Freeport and to alleviate the 

competitive causes of those service problems on the Texas Gulf Coast: 

1. Permanent haulage rights for BNSF on the Freeport Industrial Spur 

between the UP mainline at Angleton, Texas and Dow's chemicals 

and plastics production complex at Freeport, Texas, with 

(a) the right for Dow and/or BNSF to constmct and interconnect a 

storage and gathering yard with the UP line near Angleton or 

another point to be determined later, along with 

(b) die requirement that UP f.fficiently interchange Dow's traffic 

with BNSF at Angleton or at another point where Dow and/or 

BNSF constmcts such interchange and gathering yard, and 

along with 

(c) haulage rates and terms to be established pursuant to the terms 

of the SetUement Agreement between UP and BNSF that was 

imposed by the STB as a condition to the UP/SP merger, 

2. In addition, if die STB desires to foster significant additional 

investment by BNSF and to provide even more thorough relief that 

bypasses critical "choke points" on the UP system, Dow asks the 

Board to permit a build-out to and interconnection witl: the UP 

mainline between Chocolate Bayou and Angleton, Texas at a point to 

be determined later. 

These conditions are less intmsive and dismptive to UP operations than 

divestiture (which the STB has indicated it does not favor), will address the 

competitive issues that contributed to the service problems, and will reduce 

congestion on the UP system. BNSF access to Freeport traffic wiU grant Dow 

effective near-term relief from UP's chronic service failures, will help give UP 
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thc breathing room it needs to attempt to rectify its problems, and will estabUsh a 

solid foundation for the type of healthy competition that can prevent similar 

service emergencies from recurring in the future. 

The relief must be long-term to be effective. Short-term relief is 

tantamount to no relief because carriers will not offer attractive rates and service 

levels without long-term commitments of traffic, nor wiU carriers or shippers 

make necessary infrastmcture investments if those investments carmot be fully 

amortized or are at risk of being stranded in the short term. Furthermore, 

traffic from a large shipper the size of Dow may be necessary to "prime the 

pump" for new infrastmcture investments. Therefore, Dow requests that its first 

condition be permanent unless the second condition also is granted, in which case 

the first condition could be an interim s':ep until constmction of a build-out. This 

wiU ensure that Dow and BNSF are able to economically amortize the proposed 

investments. 

WHEREFORE, Dow asks tiiat its request for additional remedial conditions 

upon the UP/SP merger be granted. 

Res^c^Uy submitted. 

Nicholas 1. DiMichael 
Jeffrey O. Moreno 
Donelan, Cleary, Wood & Maser, P.C. 
1100 New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

July 8, 1998 Attorneys for The Dow Chemical Company 
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I . INTRODUCTION 

My name is William L. Gebo and 1 am Manager, North American R-ul 

Services Procurement for The Dow Chemical Company. My business address is 

2020 Dow Center, Midland, Michigan 48674. 1 have been employed by Dow in 

various capacities since 1968. 

In my current position with Dow, 1 am responsible for railroad and rail 

car related services for Dow North America, These services include the 

negotiation of rail freight contracts; leasing, purchasing and selling of railcars; 

contracting with rail car maintenance shops; and artanging fleet administration 

support service contracts. 1 have held this position since July 1993. 

I joined Dow as an engineer in 1968 after completing my MBA at the 

University of Michigan. I worked in Dow's marine transportation function as a 



marine economic evaluator from 1970 to 1973, During that time, 1 also was 

involved in the ship loading operations at Dow's Bay City, Michigan terminal. In 

1973, 1 was named a chartering specialist for chemical intermediate products. 

Later, my responsibilities were expanded to include managing and sub-chartering 

time chartered LPG vessels. In 1975, I helped to set up our marine office in 

Houston. A year later, I moved to Brazil as Marine Transportation Manager to 

set up Dow's marine office in Brazil, My responsibilities included training 

personnel and arranging the acquisition and operation of vessels. 1 retumed to 

Houston in 1980 where I spent a year as fleet manager for Dow's offshore 

shipping company, managing several time chartered vessels. In 1981, 1 was 

appointed cmde oil transportation manager and had responsibility for the 

operation of two Dow-owned vessels as well as chartered in vessels. In 1982, 1 

was named manager of Intemational Marine Transportation, combining the crude 

oil transport activities with the operation and chaitering of vessels for other Dow 

export requirements. In Febmary 1990, 1 relocated to Antwerp, Belgium as 

Marine Transportation Manager for Dow Europe. Later that year, I also 

assumed responsibility tor distribution purchasing (which involved trucking, rail 

and terminal requirements) in addition to marine transportation. In July 1993, 1 

retumed to Dow's headquarters in Midland to take up my present position as Rail 

Services Procurement Manager. 

1 am submitting this verified statement in support of Dow's "Request for 

Additional Conditions". In particular, I will describe Dov's facilities at 

Freeport, Texas; its rail traffic flows; and the impact upon Dow of the UP service 

crisis. 



I I . DESCRIPTION OF DOW'S OPERATIONS 

The Dow Chemical Company, headquartered in Midland, Michigan, is 

engaged in the manufacture and sale of chemicals, plastic materials, 

hydrocarbons, and a variety of consumer specialties. By far, Dow's two largest 

domestic chemicals and plastics production facilities are located on the Gulf Coast 

near Freeport, Texas and Plaquemine, Louisiana. Both facilities are captive to 

the merged Union Pacific ("UP") and Southem Pacific ("SP") Railroads 

(collectively referred to as "UP" except in a pre-merger context) and both have 

suffered the extreme effects of the on-going UP service crisis. My statement is 

focused upon the Freeport facility, which has suffered the greater problems of 

the two plants with no substantial and sustainable signs of improvement. 

Dow's Texas operations at Freeport, constitute Dow's largest chemical and 

plastics production complex in the worid. Freeport produces approximately 

fifteen (15) billion pounds of product annually, encompassing several hundred 

different chemicals and plastics. It is comprised of three separate plants located 

within seven miies of one another. Freeport is located approximately 40 miles 

southwest of Galveston and 55 miles south of Houston, 

Dow ships bulk chemicals, plastics and other commodities from Freeport to 

points all across the United States. These bulk products move by rail, truck, 

barge and ocean tanker. Freeport generates over. outbound carloads of 

bulk rail traffic per year. Approximately of this traffic is terminated by the 

UP. The remaining Freeport traffic is interchanged by UP at five principal 

gateways UP provides rail service to Freeport exclusively and accesses all three 

plants via a branch line that extends 17 miles from Angleton, Texas to Freeport. 

At Angleton, the branch line joins the UP mainline which mns from Houston to 

Brownsville, Texas. 
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I I I . THE IMPACT OF THE SERVICE CRISIS UPON FREEPORT. 

Freeport, due to its proximity to Houston, has suffered the greatest adverse 

effects of any UP served Dow facility. However, because it is captive to the UP, 

Freeport has had no realistic altematives other than to shift traffic to more 

expensive motor carrier transportation or, where possible, to slower marine 

transport. These adverse effects continue to this day and are reflected in a 

variety of measurements. 

On-time delivery is one measure of how the service crisis has effected Dow 

at Freeport. Exhibit 1 to my statement, which measures UP's on-time delivery 

performance across strategic traffic corridors, illustrates these effects. The 

strategic conidor index data used to derive this exhibit was provided to Dow by 

UP as part of the monitoring process in place between the two companies. UP's 

contractual target for on-time delivery is of all carloads tendered across 

these corridors. UP met or exceeded this target throughout 1996. During the 

first six months of 1997, prior to the major service meltdowns that first became 

readily apparent in July 1997, average on-time performance was approximately 

Beginning in July and continuing vhrough October, on-time performance 

plummeted to a low, up until that time, of approximately . UP showed slight 

i)nprovements in November and December, but still never rose above the 

mark. This was followed by the most precipitous drop in on-time performance 

yet in January and February 1998 to a new all-time low of approximately 1 

This was only of UP's average on-time performance for the first six months 

of 1997 and less than of its 1996 average. 

Another measure of performance used by Dow is the number of 

jeopardized cars at any point in time. This data is reflected in Exhibit 5, A 

"jeopardized car" is a term used intemally by Dow to refer to railcars that are 

behind schedule and in jeopardy of arriving later than the planned arrival, Dow 



continually monitors jeopardized cars to determine which cars Dow needs to 

bring to the railroad's attention. Dow regularly generates reports that measure 

the number of jeopardized cars. For the first six months of 1997, the number of 

jeopardized cars hovered around , with occasional spikes as high asf 

and as low as . However, beginning in July, there was a steady upward trend 

to a peak of over cars. For the remainder of 1997, the number of 

jeopardized cars fluctuated wildly but never dropped below until mid-

November. Since then, the fluctuations have been less extreme but the overall 

number of jeopardized cars has remained at an unacceptably high level around 

the mark, 

UP's abysmal service also has been reflected in transit cycle times. Exhibit 

3 illustrates this fact by comparing transit cycle times for the four most recent 

quarters with their comparable quarter in the preceding year. The comparable 

quarters pre-date the service crisis. The increase for each quaiter ranged from 

, with an average cycle time increase of over all four quarters. 

Consistent transit cycle times are essential to the optimization of Dow's 

fleet of rail cars. As transit cycle times increase, Dow is forced to acquire 

additional railcars in order to ensure that the Freeport plants can continue to 

produce at capacity. Because transit cycle times over the last year are almost 

longer 'chan pre-crisis transit cycle times, Dow must lease more railcars to 

handle the same volume of traffic. Ironically, the acquisition of additional 

railcars can contribute to the congestion, which can contribute to further service 

degradations and the need to acquire even more railcars. This is a vicious circle 

that becomes increasingly more difficult to break. 

Exhibit 4 provides yet another perspective on the effects of the T TP service 

crisis upon Dow at Freeport. This exhibit illustrates the enatic retura of empty 

railcars to Freeport by plotting the number of empty railcars retumed to 



Freeport on a daily basis from January 1997 to mid-June 1998. Although never 

consistentiy smooth, the number of retumed empties was clustered in a narrower 

range during the first six months of 1997, prior to the first major signs of the 

developing service crisis. These ranges are indicated by the solid lines, which 

plot the standard deviation (at 2 sigma) for pre-crisis and post-crisis data. 

Without a consistent and steady stream of empty railcars, Dow would have to 

curtail or shutdown production at Freeport as the railcar supply ran low. On the 

other hand, too many empty railcars at one time causes congestion within the 

production complex. 

While Exhibit 1 shows some improvement in UP's performance in April, 

May and June L i this year, this improvement was not accomplished at full, pre-

crisis traffic levels. Firstly, UP. in an April 1998 agreement with Dow and 

BNSF, agreed to short-haul itself ori one of its most congested strategic traffic 

corridors, so that it interchanges Dow traffic with BNSF at now rather 

than at , a more distant interchange point. Secondly, Dow began to 

ship significant quantities of styrene monomer, which normally made up a large 

percentage of this strategic cortidor volume, by marine vessel. With these 

routing changes, much of the corridor traffic was 

removed from the measurement index. Since the removal of this traffic from the 

measurement index, UP's on-time delivery performance on the remaining traffic 

over the corridor for May and June has been below . Thus, 

much of the apparent performance improvements since April are more a result of 

no longer counting traffic in that congested UP corridor rather than as a result of 

actual service improvements by UP, 

In addition, as illustrated by Exhibit 2, Dow still is tendering significantiy 

greater amounts of traffic to motor carriers because of UP's poor on-time 

performance. Thus, the performance improvement shown for the last couple of 
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months is due in part to the fact that Dow is tendering less traffic to UP in die 

measured strategic corridors than it did prior to the service crisis, and even in the 

montiis prior to April 1998. If Dow was tendering traffic at pre-crisis levels 

over the measured traffic lanes, the recently measured service improvements 

likely would be reduced. 

IV. SOLUTIONS FOR DOW AT FREEPORT 

Dow is asking the STB to impose additional conditions upon the UP/SP 

merger that (1) would help rectify the competitive deficiencies that have 

contributed to the UP service crisis and (2) would help to alleviate the severe 

service impacts upon Dow at Freeport, These conditions could encourage new 

infrastmcture investments by BNSF, which the Board has indicated is highly 

desirable, 

UP has identified Angleton, Texas as "the primary choke point " on its 

Brownsville Subdivision. Angleton is the point where the Freeport Spur joins the 

UP mainline between Houston and Brownsville. Thus, Dow's Freeport traffic is 

directly affected by this "choke point." In its Infrastmcture Report to the Board, 

UP has proposed to constmct a new yard near Angleton and to doubletrack the 

mainline in the area of the existing yard at a cost of approximately $37.0-$44,0 

million, UP does not commit to a precise time frame for such constmction. 

Moreover, this is only one of numerous costly projects that UP has proposed, 

1 am concemed that this project, if constmcted at all, is many years down 

the road. Contrary to its proposal in the Infrastmcture Report, UP told Dow and 

other chemical and plastics shippers at a meeting on March 25, 1998, that it 

would not constmct a yard at Angleton, At the very least, this suggests that the 

Angleton project is not a priority among UP's laundry list of similar projects. In 

contrast, Dow and BNSF are prepared to make similar infrastmcture investments 
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almost immediately if Dow's conditions aie granted. This, in tum, would permit 

UP to shift some of its limited capital to other infrastmcture projects in the 

region. 

In the UP/SP merger proceeding, the Board directed BNSF to compete 

with UP but permitted BNSF to do so primarily by providing service over 

trackage rights to shippers previously served by both UP and SP, However, 

almost the entire SP infrastmcture became part of the merged UP/SP system. 

BNSF had very littie infrastructure of its own to serve chemical and plastics 

shippers. Although competitive service may be provi''3d over trackage rights, the 

unprecedented distances involved here likely made BNSF particularly vulnerable 

to UP's congestion problems. Thus, when the service crî sis empted on the UP 

system, it unavoidably effected BNSF operations too. 

In the pre-merger environment where UP and SP competed over 

independent facilities, a service crisis on one would have allowed some shippers 

to shift their traffic to the other. The net effect would have been to df crease 

congestion on the problem carrier, giving it breathing room to clear out its 

system and address the underlying problems. The shippers who were captive to 

the problem carrier would get some relief from the reduced congestion and they 

would see a quicker recovery. None of this was able to occur on the UP sysiem. 

Dow has entered into an agreement with BNSF in which both companies 

commit to significant infrastmcture investments if Dow's conditions are granted. 

I have attached a copy of this agreement as Exhibit 6. This infrastmcture could 

support other plastics and chemicals shippers served by BNSF in addition to Dow. 

The scope of these investments is discussed in more detail in the Verified 

Statement of Emest L. Hord, which Dow also has submitted as part of its Request 

for Additional Conditions, 
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Dow's Freeport traffic would be a substantial incentive for infrastmcture 

investments and it could be accessed by BNSF with minimal reliance upon 

trackage rights over UP. Of Freeport'S' annual carloads, approximately 

could be potentially divertible to BNSF, Of this potentially divertible 

volume of traffic, approximately carloads would be new traffic and 

carloads would be extended hauls on traffic curtently interchanged by BNSF, 

The extended hauls are mostly ttaffic that typically is interchanged at Sweetwater, 

Texas and Chicago, Illinois. 

Dow's requested conditions propose to make the Freeport traffic available 

to BNSF by haulage rights and/or build-out rights. BNSF then could have access 

to a sizable traffic source over only a short distance of UP trackage. To access 

this traffic, BNSF and Dow would invest in additional infrastructure in the 

region, thereby further reducing BNSF's reliance upon the UP system. While le 

haulage rights requested by Dow's first condition would promote needed 

infrastmcture investment, a build-out, as proposed in the second conditioii, would 

create potential for even greater levels of investment and it would result in even 

less reliance upon the UP system. 
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This would provide BNSF with a source of traffic that would not be 

overly dependent upon the UP system. 

V I . REQUEST FOR RELIEF 

Dow requests that the foUowing additional remedial conditions be imposed 

upon the UP/SP merger: 

1. Permanent haulage rights for BNSF on the Freeport Industrial Spur 

between the UP mainline at Angleton, Texas and Dow's chemicals 

and plastics production complex at Freeport, Texas, with 

(a) the right for Dow and/or BNSF to constmct and interconnect a 

storage and gathering yard with the UP line near Angleton or 

another point to be determined later, along with 

(b) the requirement that UP efficiently interchange Dow's traffic 

with BNSF at Angleton or at another point where Dow and/or 

BNSF constmcts such interchange and gathering yard, and 

along with 

(c) haulage rates and terms to be established pursuant to the terms 

of the Settlement Agreement between UP and BNSF that was 

imposed by the STB as a condition to thc UP/SP merger. 

2. In addition, if the STB desires to foster significant additional 

investment by BNSF and to p.'-ovide even more thorough relief that 

bypasses critical "choke points" on the UP system, Dow asks the 

Board to pennit a build-out to and interconnection with the UP 

mainline between Chocolate Bayou and Angleton, Texas at a point to 

be determined later. 

11 



EXHIBIT 1 

REDACTED 



EXHIBIT 2 

REDACTED 



EXHIBIT 3 

REDACTED 



EXHIBIT 4 

REDACTED 



EXHIBIT 5 

REDACTED 



EXHIBIT 6 

REDACTED 



VHRinCATION 

STATE OF f Y \ l C ^ ^ i M 

COUNTY OF / ^ | D U 4 / ^ 
ss: 

William L. Gebo, being duly swom, deposes and says that he has read the 
foregoing statement, knows the facts asserted there are tme, and that the same are 
tme as stated. 

William L. Gebo 

Subscribed and swom to before me, a Notary PubUc, this 7 ^ day of 
July, 1998. 

My Commission expires: 

JOLENE S. KAUFMAN 
NOTARY PURUC. MOUND COUNn, MtCHKAN 
MY COMMISSION EXPIRES OCTORER 16.2001 



VERIFIED STATEMENT 
OF 

ERNEST L. HORD 

My name is Emest L. Hord. I am Vice President, Operations of The Burlington Northem 

and Santa Fe Railway Company ("BNSF") on the UP/SP Lines. My business address is 24125 

Aldine Westfield Road, Spring, TX 77373. 

I joined BNSF in October 1996. Prior to that time, I was employed by Southem Pacific for 

31 years and held various positions in the Operations Department, including General Manager and 

Assistant Vice President-Transportation, culminating in my last position as Assistant to Executive 

Vice President-Operations. 

Since joining BNSF, I have taken on responsibility for the start-up and implementation of 

service on the track and territory to which BNSF gained access under the Board's Decision No. 44 

in Finance Docket No. 32760 (served August 12,1996). In that capacity, I have become familiar 

with BNSF's, as well as UP's, operations in Texas and the Gulf Coast area. 

The purpose ofthe Verified Statement is to provide the operational plan as to how BNSF 

would serve Dow's complex at Freeport, TX were the Board to grant Dow's request for BNSF to 

have the right to handle traffic fiom that complex. 

Dow's request is based on the delay, congestion, and other problems it has been having 

and continues to experience with UP's service at its Freeport '.omplex. Dow's filing details UP's 

deterioration in service at its Freeport complex including the increase in cycle times for railcars, the 

erratic nature of railcar availability, less regular service and the plummeting of on-time service. In 

light of these UP service failures, Dow requests the Board to grant BNSF permanent haulage rights 

on the Freeport Industrial Spur between UP's Algoa-Brovrasville main line (hereinafter "UP's Algoa 

line") at Angleton and Dow's Freeport complex, including: (i) the right for Dow and/or BNSF to 



construct and interconnect a storage and gathering yard with UP's Algoa line in the Angleton area; 

(ii) a requirement that UP interchange Dow's traffic with BNSF at Angleton or at another point 

where Dow and/or BNSF constructs such an interchange ant' gathering yard; and (iii) the 

establishment of haulage rates and terms consistent with the Settlement Agreement between UP and 

BNSF. In addition. Dow requests that the Board grant BNSF the right to build in to Dow's Freeport 

complex fi-om a point north of Angleton on UP's Algoa line. 

Were the Board to grant the relief sought by Dow, BNSF would be able to provide service 

to Dow as follows. 

Haulage Operations By UP With Interchange At Angleton. As a condition of the UP/SP 

merger, BNSF received trackage rights over UP's line between Algoa and Brownsville. This line 

passes through Angleton 23 miles south o' .\lgoa. Were BNSF granted permission to serve Dow 

operating over this line, BNSF would operate a local daily train fi-om its South Yard facility to pick 

up Dow traffic at interchange tracks to be niwly constructed at an agreed upon location in the 

Angleton area. BNSF would work with Dow and UP to construct such interchange and gathering 

tracks as expeditiously as possible. It is anticipated that such interchange and gathering tracks could 

be constructed and become operational in approximately 18 months once suitable property is 

acquired. BNSF would seek to have an operational capacity of 250 cars and a storage capacity of 

500 cars at that location. 

The traffic that BNSF would pick up at the Angleton interchange facility would be hauled 

to the facility by UP from Dow's Freeport complex. Dow has agreed that it would create separate 

blocks of its traffic for UP to haul fi-om that complex which are destined for the BNSF Angleton 

interchange and gathering faci,Uty. 



Upon completion of its work at the Angleton facility, BNSF's local would depart for South 

Yard to make connections with other BNSF trains as reflected in the attached schedule. The precise 

scheduling of this service would depend on BNSF's discussions with UP to allocate a time slot for 

operations that would avoid the congestion on UP's Algoa-Corpus Christi line. BNSF will adapt 

this local service to avoid any interference with UP's operations on the main and branch lines. UP 

currently mns it local trains to Angleton in the same way that BNSF is proposing to serve Dow, and 

BNSF is prepared to have its local train handled in the same manner as UP's. 

To implement this service, BNSF would make available three 3000 HP locomotives for bise 

traffic levels of 50 loads daily. BNSF would also provide dedicated service and sufficient r.rews. 

Dow requests that haulage compe- tion and terms for UP's services would be handled consistent 

with the terms ofthe Settlement Agreement between BNSF and U?. 

In light ofthe recent shift of BNSF's Baytown Branch business to Silsbee, there is capacity 

for Dow traffic al South Yard of 15,000 carloads per year for Dow. In addition, a new configuration 

ofthe switching leads at South Yard will fiirther enhance BNSF's ability to handle more cars on a 

daily basis. These haulage operations would provide Dow with the option of avoiding the severe 

UP congestion in and around the Houston area and would not adversely affect UP's operations for 

Dow or other customers. These proposed operations also would provide more immediate service 

relief to Dow and other shippers affected by UP's lack of infi-astructure in the Angleton area than 

UP's proposal cf infrastructtire improvement for the area which is indefinite in terms of timing. 



amount of investment, and scope. Indeed, the proposed haulage operations would directly help lu 

reduce the number of cars in UP's congested facilities at Angleton.-

As mentioned above, with respect to the precise sctieduling of train service to Dow, BNSF 

would work to ensure that such operations would not harm or interfere with UP's ability to serve 

its customers on the main or branch lines. Under these haulage operations, Dow's traffic would 

bypass entirely the congestion in the Houston area by being routed to the BNSF system after Aigoa 

and thus never reaching Houston. BNSF also will ensure that, in providing service to Dow, it will 

not interfere with the directional flow currently in place on UP's Algoa line. BNSF's locals would 

be subject to the same dispatching standard as applies to UP's, with locals having lower priority so 

as not to cause interference vith the directional flow on the main line. 

Build-in To Dow At Point North Of Angleton. In the event the Board has determined that 

it is appropriate to address the congestion on UP's Algoa line and that the proposed haulage 

operations on that line would not sufficiently lessen the burden on the line, BNSF would be prepared 

to work with Dow, in addition to haulage operations, to construct a build-in to Dow's Freeport 

complex to interconnect with a point north of Angleton on UP's Algoa line, wherever reasonably 

practicable, if it was granted permanent access to serve Dow from such build-in. This alternative 

as compared to haulage operations would have the added benefit of reducing even further the 

^ In its May 1, 1998, filing with the Board on infi-astructure in the Hou: ton/Gulf Coast area, 
UP states: "The primary choke point on the Brownsville Subdivision is at Angleton, Texas, where 
UP has outgrown its yard and yard activities conflict with through trains. Angleton Yard cannot be 
expanded because of physical constraints. In the addition, the i 7-mile Freeport Branch joins the 
Brownsville Subdivision at Angleton. Traffic on that branch has increased by a third over the last 
five years and customers plan additional growth." The infrastructure proposed by Dow at Angleton 
would help Dow and other shippers in the area by easing the demand on UP's congested facilities. 
It also would reduce the need fbr UP to spend capital in the Angleton area, thus fi-eeing up UP's 
capi;al to be spent elsewhere improving its system. 



congestion by removing Dow's BNSF traT,c off UP's braiich and Algoa lines to ihe prnt ofthe 

build-in on UP's Algoa line. As a re.sult, BNSF would utilize UP's Algoa line for its Dow traffic 

only from the build-in point to Algoa on its previously granted trackage rights, thereby freeing up 

significant capacity on the Algoa line. BNSF would plan to build yard capacity along the build-in 

line adjacent to UP's Algoa line at a practicable location. 

This build.i:i option also would substantially decrease - if not eliminate entirely ~ the need 

for UP to make the capital infrastructure improvements it has planned for the Angleton area at some 

time in the fiiture, thus making available such capital for other infrastructure improvements on the 

UP system. 
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Corpus 
Christi 

Not To Scale Algoa Houston 

23 
Miles 

Angleton 

18 
Miles 

BNSF Proposed 
Interchange Tracks 
Operational Capacity 
= 250 cars 
BNSF Proposed Storage 
Facility = 500 cars 

GRP Interchange 
Yard 



PROPOSED OPERATIONS - HAULAGE 

Best operational slot w/least congestion - UP cooperation 
needed 
1600 - Dep S. Yard to Arr Angleton - 2 hrs 
1800 - Arr Angleton Interchange deliver and receive at 
agreed upon location approximate proposed tracks, then 
Dep Angleton - 2 hrs - 2000 
2000 - Dep Angleton to Arr S. Yard - 2 hrs - 0001 
Goal is Arrival at S. Yard between 0200 - 0900 to make 
next connection on 
• HOUMEM - 1700 Departure 
• HOUBAR - 2200 Departure 
• HOUSSB - 2130 Departure 
• HOUGAL - 0700 Departure 
• HOUTEA - 0400 Departure 
Requirements 
• Personnel - dedicated service w/sufficient crew base 
• Three 3000 HP locos (50 loads) 



VERIFICATION 

THE STATE OF TEXAS ) 

COUNTY OF TARRANT ) 

Emest L. Hord, being duly swom, deposes and says that he has read the foregoing statement 

and that the contents thereof are true and correct to the best of his knowledge and belief. 

Emest L. Hord 

Subscribed and swom before me on 
thi^^M' 

My Commission expires; 
BETTY REINERT 

Notary MMte 
STATE OF TEXAS 

' My CMHI.EV. 04/10/2001 m. 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing REQUEST FOR ADDITIONAL 

CONDITIONS OF THE DOW CHEMICAL COMFANY has been served by first class 

mail, postage pre-paid, on all parties of record in this proceeding this Sth day of 

July, 1998. 

Aimee L. DePew 
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UNIO.̂ J PACIHC CORPORATION, ET AL - CONTROL AND MERGER 
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E. I. DUPONT DE NEMOURS AND COMPANY 
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1100 New York Avenue, NW 
Suite 750 
Washington, DC 20005-3934 
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E-Mail: r.wood@dcwm.com 

Due Date and Dated: July 8,1998 



DUPX-l 

BEFORE THE SURFACE TRANSPORT ATION BOARD 

FIN/VNCE DOCKET NO. 32760 (SUB-NO. 26) 

UNION PACmC CORPORATION, ET AL - CONTROL AND MERGER -
SOUTHERN PACMC RAIL CORPORATION. ET AL) 

[HOUSTON/GULF COAST OVERSIGHT] 

REQUEST FOR NEW REMEDL\L CONDITIONS 
by 

E. I. DUPONT DE NEMOURS AND COMPANY 

JULY 8, 1998 

DuPont is a $45 billion diversified chemical and energy coqx)ration with over 200 man

ufacturing sites and almost 100,(XX) employees worldwide. Rail transportation is critical to 

DuPont's domestic and export business, and is for many of our chemical products the only safe 

and practical mode of transportation. Each year, DuPont ships in excess of 50,(X)0 shipments 

representing over $200 million in railroad freight revenue. A significant fraction of these rail 

shipments involve transportation-regulated materials. Moreover, these shipments represent the 

fundamental basis of DuPont's diverse global supply chains. 

At DuPont, we believe that safe, i."liable, and efficient transportation at a competi

tive cost is essential to our business success. Indeed, DuPont's principal core value is 

safety. Our corporate policy states that DuPont will only manufacture, distribute and trans

port materials and product which can be safely handled, transported, stored and used by its 

employees, distributers, and customers. 

DuPont further believes that the best way to ensure this s ife, reliable, and efficient 

transportation is through a fully competitive, privately owned end operated, market-based, 

and financially sound transportation industry. Effective competition is a key driver to im

proved service and quality, as has been proven in countless other industries. A free mar

ketplace gives customers choices, and the customer may choose with quality, service and 

safety having equal weight with cost. History has also shown that competition results in a 
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more profitable and stable marketplace to the benefit of those both providing and receiving 

the goods and/or service. 

However, where failure of the system occurs, some level of govemment involve-

men. may be required to restore the competitive balance. The railroad service crisis in the 

Houston/Gulf Coas. area over the past year - which still continues - is such a situation fjr 

DuPont. 

As the Surface Transportation Board appropriately recognized in issuing, and subse

quently extending iwice, Service Order No. 1518, the Westem U. S. railroad service crisis was 

caused by severe congestion on Union Pacific/Soutiieni Pacific (UP/SP) lines in the Hous

ton/Gulf Coast region following the UP/SP merger, and was beyond UP's capacity to handle. 

!:. acting to relieve this congestion, the Board made substantial temporary changes in how 

service was piovided arounc Houston, including authorizing the Texas Mexican Railway (Tex 

Mex) 10 accept trafne from shippers switched by both the Port Terminal Railroad Association 

(PTRA) and the successors to ihc Houston Belt Tenninal Railroad (HBT). 

DuPont appreciates the Board's acknowledgment that the service emergency remains 

ongoing, and welcomes the oppouuniiy to request additional remedial conditions under the 

Board's new <.)versight Proceeding. 

DuPont's has a major manufacturing facility at LaPorte, Texas, which produces 

Butanediol and Tetrahydrofuran intermediates for Lycra ™ spandex fibers, Elvanol ™ 

polyvinyl alcohol resins, sulfuric acid, hydrofluoric acid, and agricultural products, fhe lacil-

ity ships over 3 000 rail cars each year, mosf of which are hazardous materials that have no 

other altemative means of transportation. This facility is located on the south side of the 

Houston Ship Channel. Exhibit 8. 

HOW DUPONT LAPORTE IS SERVED 

DuPont's LaPorte plant is located at the tormer Southem Pacific (3P) rail station o' 

Strang, Texas. Historically, the plant was listed in Item 5090-Series, Section 12, Industries 

Open To Reciprocal Switching, Freight Tariff SP-9500-D. This Section listed industries for 
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which SP provided reciprocal switching as well as identified the specific Sv/itching Station 

(Inter-change). Exhibit 1. Item 5090-Series further identifies Strang as a part of the Houston 

switching static, and open to reciprocal switching for interstate traffic only. Reciprocal 

Switching is defined by Item 6000-Series as "...that switching service between interchange 

track and loading or unloading track immediately pr̂ Cviing or following a Knehaul move

nt ever a connecting railroad." Exhibit 2. 

Effective May 1, 1998 Freight Tariff SP 9500-D was canceled. Exhibit 3. Applicable 

'̂ 'vitching provisions were renumbered and rearranged in Freight Tariff UP 8005-D. Exhibit 

4. Item 1511.01-Series of Freight Tariff UP 8005-D now includes DuPont (Interstate Traffic 

Only) in its list of industries at Houston, designated Group S. Exhibit 5. Curiously, the appli

cation of reciprocal switching for Group S industries at Houston now only applies for the 

account of connections with the BNSF. Item 3360.20-B, Supplement 267, in Exhibit 6. This 

exclusion of connections with the Tex Mex is inexplicable and anti-competitive and we 

presume was done inadvertently when the provisions of Freight Tariff SP 9500-D were incor-

poran̂ d into Freight Tariff UP 8005-D. Both Tex Mex and DuPont have requested that the 

UP funher amend Item 3360.20-Series to restore the unrestricted interstate traffic reciprocal 

switch option fcr DuPont. 

Switching to and from the plant has been provided exclusively by the SP under temis 

of an October 31, 1961 multiple carrier operating agreement called the South Side Joint 

Track Agreement. Exhibit 7. The South Side Joint Track Agreement was subsequently ap

proved by the Interstate Commerce Commission (ICC) in Finance Docket Numbers 21883, 

Harris County Houston Ship Channel Navigation District and Southen. Pacific Co.—-Track

age Rights—Harris County, Texas .-.nd 22049, Harris County Houston Ship Channel Naviga

tion District—Et AL Operating Agreement—Houston, Texas, (Decided June 28, 1962). Ex

hibit 8. This ICC order provided that rail service to DuPont and two other plants would con

tinue to be provided exclusively by the Texas and New Orleans Railroad Company (an SP 

predecessor company). As a result of this decision, all of the other shippers in the area wouid 



be serve J by a neutral switching carrier, the Port Terminal Railroad Association, and its 

member line-haul carriers. Even though the PTRA operates over the line that passes by the 

DuPont LaPorte plant, PTRA and its member carriers are excluded from directly serving the 

DuPont LaPorte plant, Ths only access that other carriers have to serve the plant has been 

through reciprocal switching provided formerly by SP and now by UP. 

SERVICE PROBLEMS DURING CRISIS 

As a result of the serious service difficulties since the UP/SP merger, UP and DuPont 

have worked diligently for many months to direct key resources to rebuild service levels. As 

previous!) reported to the Board, UP and DuPont have conducted extended weekly confer

ence calls on service i!:sues. Dedicated canier personnel were assigned to address service 

issues including car supply and transit time. These personnel spent significant time at DuPont 

Wilmington (DE) headquarters as well as DuPont Texas chemical facilities. Numerous special 

switches have been an-anged to alleviate problems arising from UP/SP system congestion. In

temal UP reroutes and new interline routings have also been developed to reduce delays to 

DuPont business. 

Notwithstandii-c these efforts, DuPont found it necessary to take the extraordinary 

step of exercising competitive routing alternatives in order to maintain the integrity of our 

supply chain and serve intemal and extemal customer requirements. A prolonged downward 

UP service spiral left DuPont with limited rail shipping options. 

For select DuPont LaPorte shipments the decision was made to exercise our reciprocal 

switching altematives. Altemative linehaul rouung available via both BNSF and the Tex Mex 

were exercised. 

During a test period of June 1-July 21. 1997, sixty-one c l̂oads were shipped from 

DuPont LaPorte to the Memphis and New Orleans gateways via PNSF. While BNSF linehaul 

peri'ormance met expectations, the reciprocal switching performance of the UP within 

Houston resulted in an unsatisfactory offering. UP Houston interchange peri'ormance was in

consistent and excessive. BNSF was unable to establish reciprocal switching performance 



protocols or standards with the UP. Furthemiore. weighing requirements as well as local op

erations coordination was not handled satisfactorily. With no sustainable local service im

provement possible, our BNSF reciprocal switching test proved to be unsuccessful. 

The Board subsequently issued Service Order No. 1518 to respond to the continuing 

service emergency in the Houston/Gulf Coast region. As a result of this order and the inter

state reciprocal switching option at Strang, DuPont obtained access to new and expanded Tex 

Mex routing options. This order provided DuPont with a second opportunity to try to effec

tively exercise our interstate reciprocal switching option at Strang. From March through June 

of 1998, DuPont tendered 177 carioads to the Tex Mex. UP Houston reciprocal switching 

perfoimance ranged from two to twelve days. On average, the UP required 5.19 days to move 

these loads from the pla..t to the Tex Mex interchange at Houston; a distance of only ten 

miles. Again, a DuPont reciprocal switching option failed to fully meet our expectations 

because of UP service shortcomings. Both Tex Mex and DuPont tried repeatedly, but unsuc

cessfully, to obtain switching performance improvement commitments from the UP. 

Although the Tex Mex line-haul performance was not significantly different than the BNSF 

alternative, its total offering proved to be especially valuable to DuPont during this time 

because of its local operations management and responsiveness to the needs of DuPont 

during this service crisis. 

Excessive and inconsistent service performance by ti:e UP. regardless of the ultimate 

linehaul carrier, presents a significant impediment 'or effective use of the DuPont LaPorte 

reciprocal switching option at Strang. UP has been unable or unwilling to permit the effective 

use of competitive altematives obtained through reciprocal switching at the LaPorte plant. 

Direct access to the LaPorte plant is necessary to enable DuPont to obtain effective competi

tive altematives. 

CONCLUSIONS 

DuPont's LaPorte plant needs to have an efficient and effective neutral switching 

carrier (such as PTRA) available at Strang to meet its safety and service requirements. This 



will permit DuPont to effectively exercise its reciprocal switching options. The recent rail 

service crisis has demonstrated that the incumbent switching railroad. Union Pacific, cannot 

meet DuPont expectations when switching to other carriers. Furthermore, the Union Pacific 

limitation on reciprocal switching application for intrastate movements appears to be a Iviif 

anachroni.'m that pre-dates railroad regulato;y reform and intrastate preemption. Finally, the 

DuPont experience confirms the Boari's assessment in Service Order No. 1518 that unre

stricted injection of the Tex M.-̂ x into the Houston area enhan'-c rather than interferes with 

Union Pacific lifforts to reduce ci-nge'ition in Houston. 

REQUEST FOR R L L I E F 

Accordingly, DuPont respectfully petitions the Board for the following remedies: 

1. Remove the restriction prohibiting PTRA from serving the DuPont LaPorte 

Plant tliat was approved by the ICC in 1962 under Finance Docket Nos. 

21883 and 22049; 

2. Order Union Pacific and PTRA to work out a mutually acceptable service plan 

for the facility; 

3. Order Union Pacific, if not done voluntarily, to restore DuPont's unrestricted 

reciprocal switching options; 

4. Remove both the obsolete restriction which prohibits reciprocal switching for 

intrastate transportation; and 

5. Authorize the Tex Mex to permanently retain the right to access Houston 

customers served by HBT's successors, PTRA, and industries open to 

reciprocal switching on the UP. 

Should the Board, in ifs wisdom, choose not to order the foregoing remedies to 

address DuPont's safeiy and service issues, DuPont then requests the Board alternatively order 

Union Pacific to meet with BNSF, PTRA. and Tex Mex to develop and implement a plan to 

efficiently, effectively and directly interchangj inbound and outbound rail cars for DuPont's 

LaPorte Plant where a carrier other than UP has tht linehaul. This should be accomplished at 
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appropriate terminal facilities (such as Pasadena Yard) and not require flowing cars through 

UP's Strang and Englewood or Settegast yards. DuPont's expectation is that such interchange 

with another railroad or delivery to LaP te should occur within 24 ho-iif, of receipt by Union 

Pacific. The Board should also direct UP, if necessary, to restore unrestricted interstate 

reciprocal switching for DuPont. Such a mling would at least allow DuPont to exercise its 

privilege of reciprocal switching optiuiis on interstate traffic. 

Respectfully submitted, 

William A. McCurdy, Jr. 
Logistics & Commerce Counsel 
DuPont Legal 
D-8098-1 
1007 Market Street 
Wilmington, DE 19898 

>Wood & Maser, V.t. 
Frederic L. Wood, 
Donelan, Cleary, 
1100 New York Avenue, NW 
Suite 750 
Washington, DC 20005-3934 
Tel.: (202) 371-9500 
E-Mail: r.wood@dcwm.com 

Due Date and Dated: July 8, 1998 

CER'pnCATF. OF SERVICE 

I hereby certify that I have this Sth day of July, 1998, served a copy of the forego

ing request for relief on all known parties of record by furst-class mail, in accordance with 

the Rules of Practice. 

y^rt r̂ederic L. Wood 



EXHIBIT 1 
4 

SOUTMERM MCIFIC TRAHSfORTATIOM CONfAMr 
Sr^ R«vi««rf ntf Wl 
C«nc«la 2nd RaviMd I *«M 

ICC 9981-0 

seCTIOM 12 - IMDU8TR1E5 OPEN TC RECIPROCAl SMITCHIWO 

TEXAS ( I - Z> 

Ŝ JZTCHINO STATIONS 

HOUSTON 
(SSOOO) 

ORANOe 
(S7400) 

INDUSTRIES OPEN TO RECIPROCAL SM2TCHIN0 
ADJACENT STATION) 

(PASADENA - S974S) 

"^'Tlnt^rstllift'Traffle Onlv) 

(PIERCE JCT - 3W««) 

Cook Coapootito* • Polyaara (7742) 

(SXNCO - SS7S9I 

Sayor Ceraoratien 1701 Park Plaea (S440) 
Ooo^aar Tira A 
2000 Oaodyaor Driva _ , . 

rtobll Chaaleal (Intaratata Tratfic Only> (SfX*) 
Taxaa Patroehanieal i,»>*0) 

(STRANO - SSlOO) 

E. 1. Duaoftt DE NaMurs 
(Xnt«rc'<ata Traffic Only) (9299) 

Quantu* Chaaleal (USI) 
1919 Nillar Cutoff Road (9240) 

(FRANCIS - S7S9S) 

Milaon Harahauaa Cemaany ef Tanaa (2026) 

(Continuod) 

ITEM 

5990 
(Can~ 
elurf* 
ad) 

SlOO 

For Explanation of (othor) obbroviotiena an«i roforoneo oo rkm, MO Xtoa 50009. 

taauadi Saataabar 15, 199« Effaetivai October S. 1994 

laauarf by Nanaaar - Publicatiana 
Southern Pacific Tranaaortotion Coaaany 
Ona Narkat Plasa 
San Praneiaea. Califarnia 94119 Cerrectian 224 



EXHIBIT 2 
£•• 

j 

SOUTHERN PACIFIC TRANSPORTATION COHPANY 
Qrivlnal Pago 142 ICC SP 9S09-0 

SECTION l i - SHITCHINO - RECIPROCAl 

RECIPROCAL SHITCHINO DEPINITIOHS 

Reciprocal awltehlna ia defined ..a thot awitehin* aervlee batwaan 
interehensa track and leodine er unloadlns track iMadlataly 
pracaaMna or VoUowin* o linehaul aoveaent ovor o connoetina 
railraad. (Notaa 1, 2, I S ) . 

NOTE 1> 

NOTE 2i 

NOTE Sl 

Nor.-Aaalioatieii af Reclarocol SMitehins Chartaa. - Bxeert aa 
othartiiaa aaaeifieally provided, raeiaroeal aNitch aarvioe, 
eharaaa« rulea end ragulationa publiahad har«in will nat 
aaply an tha fallowinfi 

A. Traffic handled between SP public taaa tracka and 
intorchan«a trarka with connoetina cerriera within tho 
•aaa «witching li a i t a . 

B. Traffic handled batwoon induatry tracka, aublie taaa 
tracka ar yard trackni within awitehina l i a i t a of SP at 
Irawnavilla, TX, Calaxieo, CA, Caala Paaa, TX. El Paae. 
TX. er NoaaUa, AZ en ona hand and tha Intarnat5.enal 
Sowndary at theaa lecationa on tha othar. 

C. Traffic to er froa induatriea located an SP linaa. not 
identified .̂a open ta reciprocal awitching i - . Xtana 
SOOO'SllO. 

Raeiprecal awitch charsea wili ba aaauaaorf by SP enly to tha 
eannectina linehaul carrier. SP will not aaauaa 
r..:<penaibriity for aaaaaains auch ehargea te other partlea 
in ».T«tan«aa where tha iinehaul carrier doaa net abaerb 
awitchins chareoa in whole or in part unda.- taraa af tha 
linehaul rata. 

Raeiprecal awitch aarvica by SP Linaa invelvina aultipl's> ear 
•hipaonta of 5 or aere cara w*.ll be parfaraed only wh#;i 
SP-aarved euatoaar facility at origin ar daatinotier hea 
auffieiant track capacity to aecoaedeta cara in a ainfia 
awitch. 

ITER 

A040 

RECIPROCAL SHITCH CHARGES - OENERAL APPLICATION 

Chargea for raeiproeol a%*itehing aervlee providad by SP L 
defined in Itaa 4000 ahall ba M99.90 per eer. (NOTES I • 2) 

SP Linaa, aa 

NOTE 1 

NOTE 2< 

ly Raeiproeol awltching chargea publiahad harain t ^ l } "•^^•Pfl 
where chargea are apaeifieally provided in Iteaa C0S0-<2ie. 

Appliaa an railroad paaaenger eauipaant and dead laeoaetivaa 
on their own wheola whon forwarded er received in linehaul 
aarvica. Paaaanaar oauipaent ahall be defined ea bagaaga. 
axpraaa, aail, parlor, alaopor, hotel, dining, privata 
paaaaniar eoaehea and cabeoaaa. 

4010 

For EKplanation of (othor) obbravietiona and reforonco aorka, aae Itea 50900. 

laauodi Noveabar 1«. *99S Effective• Jonuary 1, 1994 

laauoci by I Menaaer - fublieatlana 
Southern Peeif ie Tranapertotion Coapeny 
One Ptorkat Place 
San Francisco, Cali fornia 94109 

-142-



EXHIBIT 3 

1ST RcvisEO irrus PAOI ^^^^ 
Caaceto Otfgleol Htle Pift 

SOUTHERN PACIFIC TRANSPORTATION COMPANY 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 
SPCSL CORP. 

FREIGHT TARIFF $P950a>D 

COOTAINING 

RULES AND PROVISIONS ON 

DCMURMACE, SWrrCHlNC AND OTHEM ACCESSORIAL SCRVICCS 
APPLYING 

ATfODfTBON 

SCXmfERN PACIFIC TRATCJPORTATION COMPANY 
DENVER AND XIO GRANDE WRffTCKN RAILROAD COMPANY 

ST. LOUIS SOUmWESnRN RAILWAY COMPANY 
SPCSL CORP. 

i • A CANCELLATION Of TAftlPP 

Tlrii UrilT i« kcictiy cittxlkoi; ttn tftttM* Milckii^ frnfmom M« Uaka Peciflc RkilmM Ceapuy SoiicUag ••4 T«iMliial 
TiftffUPMOS-O. For other pio<Mo«(tMapplkaM« UP pMMicMaoa.(DQtftX3S14.)9i7) 

A .lUdHcMee. 
# -IMIMOL 
A .DciMMclMiifcta«m«flgMdcliiewitainMhlMriaeTUMeorfi4ye(loaia( 

I8SVC0 APRIL 7,19M EPFICPVE MAY I, I9ft 

cstueoRY 
aKoajER 

MMMtf.fm» llaplimaMni 
UNION PAOFtC RAILROAD 

Mt«Da4fi9M«M 
Oaeke.NAfMhaMtT* 

(hiMklMd »7 RailRMd PiMkMhM Stnicm, AdMU. OA 3>US) 

RDY 



EXHIBIT ^ 
l O C P L E H f NT MS TO TARIFF UP 900I-O 

UST OP OLO ANO NIW ITRM NUMlf RS 

ITEM N U M . E R . FORMERLY SHOWN ̂ ^ ^ S ' r S f f ^ j ^ ^ ^ REHUMBEREO ANO ReARRANQED 

OU) 
890 
4190 
4200 

4290 

4no 
427S 
4290 
«m 
4190 
4300 
4210 
4220 
4290 4290 
4210 
4920 

4970 

4720 
4720 
4rTe 
4772 
9000 
MIO 
9010 
9020 
9020 
9020 
8020 
9020 
9020 
9020 
tem 
8020 
9020 
9020 
9000 
6030 
9030 
9040 
8040 

NEW 
297.79 

2077.00 
9112 

32SS.9e 
3292.01 
2282.079 

2974 
2994 
3999 80 
3010.01 
2712 
3900M 

302040 
3930 41 
3910.42 
7089M 
7009 
7009.08 
701180 
7090 
7009.10 
7009.19 
7011.78 
7012 
7041 

7042 
1949.20 
1913J0 
1929.90 
1429J7 
1427.01 
1440.18 
1811.07 
1999.90 
1667.01 
1989.01 
199301 
1997 01 
1991.78 
190129 
1977.01 

1499 
1441.70 
1990.11 
142995 
1979.41 

OLD 

9090 
8090 

8060 
9090 
S006 
9070 
9070 
8070 
SO70 
8070 

8090 
9090 
9000 

9060 

9060 

soec 
9090 
8100 
7S20 
7870 
7700 
10020 
10020 
10080 
10120 
10140 
10120 
10190 
10210 
10220 
10S20 
10240 
1082O 
10910 
10280 
1O2O0 
10270 
10290 
10990 
10400 
10410 
10470 
10460 

NEW 

1911.11 
1949.01 
199941 
1999.11 
19F9.es 
i r u i 
144020 
1429.79 
1446.79 
1999.90 
199S.0I 
1999.20 
142949 
1427.19 
142729 
1427JO 
143790 
1439.92 
1446.69 
1446.M 
1490.09 
191101 
1668.27 
8084 

9349JO 
9299.01 
1048.90 
1089 

1092i0 
121260 
1226.49 

1244 
1277.80 
124740 
139819 
I299.12 
1969.9' 
1369.79 
1910.10 
101190 
103980 

1039 
1000 
109929 
1040.07 
1043 
1062.20 
1093 

Oto 
10490 
10900 
10690 
11 
K 
1O70O 
10740 
10600 
10620 
10910 
1( 
1( 
ie 
1( 
11010 
11090 
11060 
11100 
11110 
11120 
11140 
11190 
11160 
11200 
11220 
11220 
11B40 
11260 
11290 
11240 
11280 
11290 
11400 
11410 
11460 
11470 
11910 
11940 
11990 
11990 
11990 
11900 
11990 
11990 
11960 
11700 
11730 
11740 

NEW 

1093.19 
(069 

1090.09 
1100.09 
1I0S.S0 
1110.90 
11 > 7.70 

1122 
1122.90 
1122.90 
1127,28 
1130.09 
1148.28 
1149.40 
1192.90 
1189.09 

1171 
1197.02 
1200.01 
1200.02 

1209 
1212.80 
1213.90 
1212.70 
1219.01 
1220.01 
1829.91 
1829J8 
1227.20 
1299.01 
1229.29 
1239.90 
1242J9 

1943 
1249.78 
1249.01 
1292.79 
1271.01 
1292.07 

1291 
1298.01 
12BSJM) 
1310.19 

1312 
1230.09 

1339 
1347.01 
1342.60 

OLO 

11790 
11770 
11760 
11900 
11910 
11220 
11630 
11840 
11660 
11910 
11940 
11990 
11690 
11990 
12000 
12060 
12060 
12100 
12190 
12170 
12220 
18220 
12240 
12270 
12300 
12310 
12320 
12290 
12960 
12400 
12420 
12430 
12490 
18490 
12490 
12S10 
18920 
18970 
12960 
12900 
12930 
12700 
12130 
12790 
12760 
12770 
12780 

NEW 
1380.01 

1991 
1861.10 
1268«1 
1361 SO 

1399 
1263.10 
1991^ 

1309 
1977 

137940 
197849 
1992 01 
196049 
122S42 
126901 
129949 
I397i)1 
141646 
141746 
142101 
1421.70 

1099 
111949 
1148.78 

1909 
1416.19 
1040.10 
108940 

1099 
112949 
114042 

1209 
1997 
199740 
1419.99 
1410.70 
1166.79 
131141 
1379 
111449 
1124.10 
1167.40 
1229 
122090 
1201 
1342M 

OLO 
12900 
12120 
12990 
18660 
12910 
12020 
12920 
12940 
13990 
13090 
12090 
12190 
13140 
13170 
13190 
13800 
18290 
13300 
13210 
13320 
13950 
12409 
13490 
13890 
13990 
13970 
13900 
II 
II 
19 
11 
12720 
12790 
13790 
12790 
13900 
13980 
13990 
13990 
13970 
13690 
13900 
«3610 
13820 
13630 
13940 
13980 
13990 

NEW 

1392.10 
120940 
1421.10 
1006.01 

1092 
104013 
1040.72 
1040.80 
108244 
1109.07 
111247 
111940 
112110 
1122.78 
1122.99 
1124.20 
1129 99 
1149.10 
1190.11 
1184.01 
1187.19 
1200.04 
1230.10 
1291.01 
1271.20 
129241 
1298.20 
1337.20 
138780 
1267.11 
1390.10 

1399 
138941 
139977 

1401 
1410.80 
1412.00 
1417.11 
142090 
1422.50 
1009.06 
1212.7B 
123019 
1230.90 
123841 
1290.01 
130941 
1399.01 



EXHIBIT 5 
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SECTION 1 - SWITCHING DISTRICTS, CONNECTINO ROAOS OR INDUSTRIES ON UP 

rrvM 

1449.89 

144686 

1480 06 

1911 01 

STATION 

LIST OF 
tNOUSTRIES AT 
FRESNO. CA 
(00.3914) 

LIST OF 
MDUSTFIES AT 
FORT WORTH. TV 
(DO 3914) 

UST OF 
INDUSTRIES AT 
O A L ' / E S T O N . TX 
(DO 3814) 

UST OF 
mOUSTRMtt AT 
H(XJSTON. TX 
(00 3914) 

INOUSTRV 

AOM PackagM Od . 
Oumop Tire Corporalion 
Freeno Oee. The 
integrated Qitm 8 Mili,..q (Zttfiy Farm*). 
Jenaon 8 Fiagard 
pro irtduatf Ml 
UnNed Agri Fro<lucia Compeny 
Weyerheeiiser Compeny 

ConUiwniai Qrain Compe rty Oieveior F 

Freeport aulphMT Conipany... 
SuMvin WeroAouae . . 
Teua Intemanonei Terminea. 

A J $«Mit Compeny 
A S A FieaOB Mofluleetunni 
Amtwr Milling 
AffloHoen Rieni Food Compeny 
Arrow Termmoi Compeny 
Axrook mduatrtae Inoorporaied 
Beyer Co^poriMn 8701 Park Piece 
C k O Werenoute 
C&WWarshnuee 
Ctrfon (Intertute Trafllc Only) 
Cergiil lieoi 8 Wire 
Celolox Cerporttian. Tl -
Cnemmaion heorporand 
Coneier imorneilonai ino&iiortled 
Cook Compoeitat A Fotrmora 
CroHer-Noiton Chem 9 Com ineorporeied 
Curtloe Sioei Corporidon 
Cuaiem Pipe Coeimg Irworporaiad 
Cydopa (DtwwMn of TeKaa«TuOe) 
OwM^k BoH 8 Qeaket 
OaNa Steel hcorporaied 7389 Roundhotae Lene.. 
OeMe Steel tncorporaied 6419 CNrtten OrM 
e. I. Oupont 09 Nemoun (imorttiie Treffle Only) . 
CMU LogiaMea 8633 6fy Park Loop Seel 
bixon Inergy Chemcel 8230 Stedman Street 
Ferro Union Inoorporeted 
Film irtfc Corporetlon 
Frledmer> Induetriea Ineorporeied 
QATX Terminei (Genera) Amerleon TranafwtaOor^ 
Oenerai Welding Wonca incorporated 
Oieiler Foode Corrpany 1900 Oliver 
Ooodyear TKa 8 rtutttiof 2000 Ooodyear Drive 
Oreee Logietiea Hervieet 
Orenem Paekegi'iji Compeny 
MeM « Diy 
MSftrtS MA 
Harmart Waranauae. 1040 LocNwood Dn«e 
Hoinem meorporited 
Houeto^ City ol. I2SS8 Oinlon Orlvo 
Houaion Cornpreaaoo Sieel Corpo'ttkm 
HoaMon Oietnoutiitg Compeny Incorporend 
Mogtlon Irtaepenfinl School OiMricI 
Hotiaton PuOlIC Oram Clevttor «2 
interpek iitcorporated 8401 Cevaleede 

GROUP 

(COMMuOd on ne«l pege> 

IT 

IC 
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SUPPUMFNT 297 TO TARIFF UP 900S-0 

SECTION 3—8WITCHINQ StRVtCf S ANO C H A M f S—IN DOLLARS Pf R CAR—BXCCPT AS NOTIO 

rriM STATION APPLICATION 

swiTCMNQ PIR rriM 
2090 tlOO 

CHARQt 

338040 
.0 

(Canaaa 
2N040 
•Atlld 

M0.8B 

HOUSTON . . .TX 
(00 39201 

Seiwaen Qroup:i M end 9 tndutMai ai HowMoa TX end oon. 
neeUone wtt* BNSF 8190 00 

leiween Houoion PvaHe Qran Vevetor #3 eno wtefctanga 
wHIfl Î A TM. 8:43.96 

8200.00 

All FreigM, iMraHenninal. 8431 80 

NEW ORLEANS. iA ANO 8UB.FORT8 

iETWIBN 
(Eeeopl M Neie4l) 

3883 38 
•B 

NIW ORLIANS 

AvOAdeM LA 
Oouldebero LA 
Oreme LA 
Harvey LA 
Menero LA 
NewOneene lA 

LA 

ANO 
( Iwopi oe 

Avofldae.... 
OouidaOoro.. 
Oratne 
Memoy 
Mirrero 
NewOfleene. 

.u 

.u 

.LA 

.LA 

(003983) 
.LA Bitiwen Group M Mdualrlaa et New OrleenaJLA and Aiar' 

cnange wHn! 
e 
CSXT. KCS. NS. 

NOTE • Appliea on Or«n, Qrtun Producta. Soede end reieied er-
iicMt at deecrlbed in Tena WTL 6300 aenee.endoniyineon. 
nection wt»» CSXT.«. RC9. NO. 

8380.00 
8214.00 

Botvueen Group 9 induemoe it New Onoena. lA tnd mer' 
chanoevrwC. CSXT. KCS ind WS 

INTRA-TfRM««AL MOViS flCTWIlN THI FOLLOtMNO 
POINTS ON UF 

i l T W I l N 
(ExoOfM M Natld) 

Avondeio LA 
Hfyitiftfnr^ LA 
Qretne LA 
Htfvey LA 
Morrero LA 
NowOneora LA 

AND 
(RiMpt 16 

Avondeii... 
QcuMlBoro. 

.LA 

NewOieene. 

.LA 

.LA 
LA 

(D Acae<BOPt8li3.00percerwil9oeeae»ae<ienleededce>o 
*^ lUTTtl ^ -leettd trtoki 37 end 16 in lhe yarde o l « » LP el 
Avomm; LA 10 iMTTi pitm itewiMe « Avondeio, LA. 

9127.00 
(fse Not*) 

SI80.W 

*S280 00 

8260.00 

0*S26O.OO 

WAUSAU.., 
(ineiwdie 
Mueinteoi 
Rotiaehad 

Wl 

* Item CeneoHod; ecoount ooaolele. 

W t i l provided 
lorlnRam 1294 
(00 2924) 

-11-
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.>'V L C. 
80UTH SIDK JOnff TIUCK 

THIS AOfUOKDrr mtdt and •ntfr«d Into bjr and b«ttrB«n H/uutZ8 

COUWTY HOWTOM SKIF CKAMNIL KAVIOATXtK DISTRXCT (h«roln*rttr e«ll«d 

• » i U l o t " ) | TEXAS AHD KEW OMJUUIS RAIXAOAO CONFAMY (h«rtiMfttr 

«ail«d "T4kO"), Retiag both «« an tadividuil railroad and aa a maabar 

l lha of PORT T«IID?AL RAOXOAD AS30CIATI01I (haralnaftar oallad 

•PTRA"); and CHICAOO, ROCK ISLAND AND FACmC RAIUIQAD COMFANT, 

PORT WORTH AND OBMVSR RAIWAY COMFAWf, KISSOOU PACIFIC RAILROAD 

COWAKy, HOOSTOM SUff * TOMOKAL RAIWAT COWSAKT, fCI880<mi-XAII8AS* 

TSXAJ RAIUWAD eOKPAmr, and CULP, COLORADO AMD SANTA FB RAIUfAY 

COKPAwr, a l l of aaid aix naaad raiiroada baini and acting harala aa 

narabar linaa of rzRAi 

^ 11111*1121 
WHEREAS, aa Agraafliant (haralnaftar oallad "South Sida Joint fW^^^ 

A^aaaaat") haa baaa aatarad iato batman Diatrict and'TUfO 

wharab7« aubjaet to approval of Intariuta Cowroa Cooniaaioo (hara* 

^ mar tar oallad "ZCC"), oartain rigbta aad priniagaa of ^oiat traek 

oparatlon hara baaa graatad by TWO aad Diatrict, aaeh to tha othar 

aad to KTRA; 

WJERHAS. aaid South Sida Joint Traek Afraaoant providai that r a i i ^ 
•ariTica to pltnta (ae diatinsuiahad froa proparty) of Houaton Lighting / 
A Powar Company, u. •% ISB9^ta^l Chaadeala Coapany, and TT mm Mi / 
da Naaoura ft Company now prind7d by*««fO ia to continue to ba provided/ 

^ wluaAvaly bx TM(Q{ and — - J 

WHEREA3, aaaber linea of PTRA other than T4N0 wiah to Join »fith 
~ District and T*K0 In natdng thie Agreeaent; 

NOW, THERBPORI, for and in consideration of t>i* mutual ^rcr^ir^-
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and agreements herein contained, it it contracted and agreed by and 

between all of tha partiea hereto ae followe t 

ARTICLI I, 

( I ) , Subject to approfal of ICC, District, WRA, and TliKO (both 
ladividually and ae a aaaber railroad line of Pm) ehall ha^ 

the righta and priniagaa prorided for m gouth Sida Jomt yrâ t̂  s , 

Mnt̂ Ceopy of which, aarked lahibit A, ie atuchad hereto and aada • 

part hereof) with reepect to uaa of and .̂ otnt operetiona o ^ Wt^Uin 

Of TWO aad Diet2>î t̂  ^ t l t ar to be bujit. aa AMp.i^ted in Lyt̂ î .̂ .y j 

•nd I I of said South aida joint Traoif Agreeaent, 

(2). The partiae agree that rail aerrice to planta (as dia-

tinguiahed froa property) of Eouaton Ughtiiig a, Power Coapany, U. a 

( XarfMOriai Chaaicau Coivwy, aad 1. Poat de Neaoura * C o . ^ , 

ae aaid plante W nw Iwted or ight la th. futura ha .^^^^^^ In' 

aaid locationa, by trackage conneoted to TWO tracka ovar which operating 

righta have beea granted ahalljtottnoa to ba axclualva e ^ , 4, ^ 

ladlvidual railroad, and that ao right, to aarv. auch ^ l i i ^ ^ ^ ' u . . i , ' ^ 

Mid joiatly operated tracka have in any wiaa been granted to Diatrict, 

PTRA, anVor any o{ her railroad aeaber liae cf PIRA. 

(3). District, PCTA, aad each railroad aaaber line of PTRA other 

thaa TWC^fgirthat thay wiu gak'e no eff^t/ directiv ^ 2^ 

^ the tracke invo^d herein or.Xiiiranv tracv . . . . . . 

enyone unleee they are crdered to do eo TrC nnf1.r_Secti.. 1 (o) ^ 
Interataf gr%»^y.^^_j^ ^ 

provid.. ^ w.e,,.. „ ^ ^^^^^^ ^ ^^^^ 
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Joint Track Agreeaent shall be evbject to the liaitatione axpreeeed in 

Sections (2) and (3) of this Article I and the further XXê ttationa that: 

(a) . Nothing herein contained eball authorise District 

to eonatruet, ncr PTRA to uae, any aidings, public freight 

tracka, iaduatry tracks, or lead tracka aouth ef SUte Highway 

225 (La Forte Road) er aouth of TWO track ever whieh opera ting 

righte are grantad by TWO ia Section (1) (d) of Article I of 

South Side Joiat Traok Agreeaeat aad eaat of TWO'e Ingiaear 

Statloa 23+01.8, other thaa to aerve tracts of laad preaaatly 
t 

owned by Diatrict adjaeeat to aaid jointly operated traek or at 

Morgan's Point; aad 

(b) . Aay rail service that asy hereafter be provided ta 

Spillsaa ::elaad aad Splllaan laland F i l l by trackage coaaeotad ' 

to TWO track over which operating righta are graatad by TWO 

la SectiOB (1) (d) of Article I of South Side Jolat Traek Agreê ' 

aent ahall be for exclusive use of FTRA. 

AUTICI* n. . 

(1). The parties agree ttet valtia tlona of exietiag faeilitiaa ef 

TWO, and ef aueh faeilitiee ae aay hereafter be provided by TWO or 

Diatrict, that will be uaed aa beaea for purpoae ef calculating rental 

payments due to TWO or District becauae of exercise of righta and 

privileges of Jolat operationa granted by TWO aad District in aaid 

South Side Joint Track Agreement ehall be in accordance with the 

following: 

(a). Valuations cf existing facilities of TWO, Including 

' underlying land, will be ledger valuea of such facilitlos and 

ledger (or land report) valuea of land; 
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in the future by TWO, including underlying land, will be actual 

cost of Bueh faeilitiee and landj 

(e). yaluatlena of faeilitiee ef TWO aa herein esUblished 

will be eubject te increaae by any aaouata chargeable to laveetaent 

aceounti under ICC acceuntiag rulee for any aeeeesary future better 

aents ef said faollltlea or for aasassaeata for public l^prciva* 

aente aade agaiaat aaid faeilitiee and will be aubjaet to dt )reaae 

by any aaouata representing ledger valuea of aubaequent sroperty 
t 

retireaents; and 

(d). Tisluatlona of such faeilitiee that aay ba pror »d la 

the future by Diatrict will be deteralned as provided for la 

Article VI of Fort Terainal Railroad Aeeociatlon Agreeaent of 

June 30, (herelaaftar referred to aa "PTRA Agreeaeat*), • 
o 

aa heretofore aad hereafter aaended. 

(2). It is agreed that total rental payaeats due to TWO or Dletrict 

becauae of exerolae ef rights and privilegea ef Joiat oparatiea graatad 

by TWO aad Diatrict ia South Side Joiat Track Afpreeaeat will be borne 

and prorated aa followa t 

(a) . With reapeet te TWO*a axlatiag faellitlea uaad Jointly 

by Diatrict or FTRA and TWO, renUl payaents in aaount equal to 

two aad one-half per cent (2^^} r annum on valuations of lands 

and facilities as esUblished in Section (1) (a) of thia Article I I , 

peyable monthly at rate of owe-twelfth (1/12) of two and one-half 

per cent (2H)» »rt.ll be borne and paid by PTRA; 

(b) , Vith respect to any additional faeilitiaa TWO My 

provide In the future (or any betteraents of existing faeili

tiee that TWO finds tc be necessary in the future) for use 
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and paid by PTRA as provided in Seotion (2) (a) of thi- Article i l 

will be increased by two and one-half per cent (3^ )̂ per ennua 

on actual ceata of said additions (and bettermenta), ineluding 

any underlying land reqtdred therefor; and 

(c). With respect to any additional faeilitiaa Diatrict say 

provide ia the future fer uae ^jointly by TWO and PTRA or 

Dletrict, rental payaeats in aaouau equal te five par eaat (5)() 

per aanuB on actual coeti of aaid additiona (ineluding any vnder* 

lying land therefor), pajable aoathiy at rate of one-twalfth (1/12) 

of five per cent (5J<), will be borne and paid for one-half ( |) by 

PTRA on the one hand and one-half ( i ) by TWO, aa an indlfldual 

railroad, oa the other hand. 

^ (d). lleaUl provided above ehall be reduced proportlonataly 

aa a result of any property retireaenta aa provided in Section 

(l)(o) of thla Article n . 

(•). All future increases or decreaees in rental provided 

for ia Section (2) of thie Article i i ehall be effeetlva en the' 

f lrat day of the aeath leaedUtaly following ecapletlon of addi

tional faeilitiee, betteraenta to axiating faellitlea, or property 

retireaenta, aa the ease aay be. 

(3). I t la agreed that all taxea imposed by duly conatitutad 

authoritiea (other than assessaents for public iaproveaents) upon fa

ci l i t ies of TWO over which rights of Joint use and occupancy have been 

granted will be borne and prorated equally between TWO, as an indivi

dual railroad, and PTRA. 

^ W ' ~l̂ 7 renUle which may becoae due to District because of 

provision by District, in the future, of any additional facilities will 
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^t. C f 

be paid te District by PTRA in the flrat Instance, concurrent vith and 

in aanner slailsr to aethod prevailing for payment te Dletrict ef 

Intereet rental provided for in Article VI of FIRA Agreeaent, aa 

aaended, and FTRA and TWO (as an individual railroad) thereafter will 

adjuat their accounte between aad aaong tbeaaeivee in accordance with 

provisiona ef this Agreeaent aad of FTRA Agreeaent, aa aaeadad. 

ARTICIJ HI. 

(1) . Maiatenance of faellitlea of TWO aad District over whieh 

rights and priniegee of Joiat uae aad operationa have beea graatad 

by TWO and Diatrict in aaid South Side Joint Traek Agreeaent will 

be perforaed aa followet 

(a) . PTRA will nalaUia faciUtiea of Diatrict; and 

(b) . TWO will aaiaUia faellitlea of TWO. 

(2) . Separate recorda aad accounta will be kept by tha partita 

ao aa to ahow total sakiatenanca expenses Ineurred and aueh recorda 

and accounts shall be opea and available to all partiea at a l l rea-

aonable tiaes. 

(3) . Malateaaace expenaee incurred'by TWO aad PHIA nadar pro

vlalona of Sectleo (l) ef thie Article I I I will be borne by and pro

rated between TWO (aa an individual railroad) and FTRA on baais of 

proportions that nuaber of cara handled by TWO, aa an individual 

railroad, and nuaber of cara handled by PTRA bear to total number of 

cara handled over said facilities. 

(4) . ThB phrase "number of cars" aa used in Section (3) of this 

Article I I I shall be interpreted to include both loaded and eapty cara 

handled by any of the perties hereto, except that only fifty per cent 

(50^) of loaded and eapty ears handled la intracity awitching service 
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c 
(5) . Count of ears will be on basis thst eaeh loaded and eapty 

ear will be counted once when entering upon any ef aald tracksgt over 

which righte and privilegea of Joint operations have been granted by 

TWO and Diatriet aad cowted once when leaviag sueh trackage used 

Jeiatly; provided, however, that iateraedlate aovaa ahall not ba 

counted and cara in work serviee shall not be counted. 

(6) . Expenaee ef train and awitching eperatiena inctirred by TWO 

(aa an individual railroad) and FTRA will be borae aa followa t 

(a) . PTRA %nil assune entire expense ef lte operaticaai and 

(b) . TWO will aaauaa entire expense of Its operationa 

when acting aa an ladlvidual railroad. 
a 

(7) « Expenaiia of aaiatenaace aad operations to ba borne by PTRA 

( in accordance with Saetiona (3) tad (6) of thia Artiele I I I ahall ba* 

apportioned aaong railroad aeaber lines of PTRA ia aocordanoa with 

proviaiena of Article X of FTRA Agreement, as aaended, except- that I t 

* ia understood and agreed that cars handled by TWO, while aetiag aa 

an individual railroad, over trackage uaed Jeiatly with PlRA ateli net 

be ooxmted in apportioning aaintenance and operating expenaea aaong 

railroad aaaber linea of FIRA. 
ARTICm IV. 

(1). Regardleaa of aay proviaion herein to' the contrary, PTRA 

nay notify TWO In writing, with copy tc District, of aa election not 

to uae any track or tracka owned by TWO and which PTRA has the right 

to use Jointly with TWO under provisions of said South Side Joint 

Track Agreement and, llkewiee, TWO oay notify PTRA in %rrltlng, with 

^ copy to District, of an election not to use any track er tracke owned 

by District and which TWO has the right to use Jointly with FTRA 
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(2). As of the first day ef the aonth loinediately following the 

expiration ef eaa nundred eighty (IdO) daye after suoh notice has been 

given, the party giving aaaa ehall be reUeved of obligation of paying 

aay rental on, er any aaiatenanoe expenaea ef, trackage involved ia said 

notice. After aa eleetioa has been aade, aa aforeeaid, not te uae 

tnckige, the party aaklag aueh eleetioa nay thereafter withdraw aaaa by 

notice in writing to the ether party, with copy to Diatriet, aad oa the 

firat day of the aeath iasMdiately followiag the expiratiea ef ene 

hundred eighty (l8o) daya after s\toh aotioe haa been given, aaid party 
« 

ahall again have the privilege ef eperatiag over the tracka lavelved 

in aaid notice and shall becoae liable to pay rental and caintanance 

axpanaea thereon. 

ARTICm 

(1) . Ae betweea TWO (ia its individual capaeity, but not as a 

aee^er of FTRA) and Diatriet, thie Agreeoieat ehall intire to tha benefit 

of and be blading upon TWO and District, and their eueeessora la 

title, forever. 

(2) . Ae between Dletrict and PTRA, and each of tha railroad or 

railway coapaniea hereinabove collectively deeignated aa "FTRA" (but 

axoluaive of TadfO in ita individual capt'iity), the righta, powers, 

privilegee, and reaediee of PTRA as herein provided shall exlat solely 

for duration of PTRA Agreeaent, aa amended. The righti, powera, privi

legea, and reaediee OA' District as herein provided shall be perpetual, 

aaae to be exsrcieed, however, by PTRA 'nd its railroad aeaber lines ao 

long as said PTRA axiato. All rights herein provided to be exclusive 

te PTRA shall, ae hereinbefore provided, likewise be and becoae those 

ef District upcn the dissolution of PTRA. 
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(3). Except to extent herein expr̂ essly provided to tha contrary, 

or expressly provided to the contrary in South Side Joint Traek 

Agreeaent herein referred to, all liability and obligation for and in 

reapeet of payaent and apportionaeat of intereat rental, aaintaaanea 

and operatlag expense, aad UabiUty for injury te er death of peraoaa 

or daaage to er deatruetion of property shall be aa provided in FTRA 

Agreeaent, aa aaended. 

ARTICLE VI. 

Subject te approval of icc, thle Agreeaent ehall becoae. affaotive 

upon the eaae date that eaid South Side Joint Traek Agreeaent baeonea 

affactlva. 

' DT WITHSas WHEREOF, the parties hereto have executed thla 

Agreenent aa of tha SliT^ly fl! (>(jiubes» lykU y/' 

HARRIS COUNTY HOUSTON SHIP CHANNEL 
NAVIOATION DISTRICT 

04nenil MAnag4̂  

ATtSSTi 

/a/H. D. .Orar 
secretary 

TEXAS AND NEW ORUANB RAHAOAD CONFiJiy 

. sxecucive 
(Aetiag both aa cn Individual railroad 
aad as a aeaber of Fort Teraliial Rail
road Assoclatioa) 
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ATTESTi 

(Seal) 

/ a / H. Z, Qreenley 
secretary 

CHICAOO, ROCK ISLAND AND PACIFIC RAILROAD 
CONPANY 

BTi ^a/ 0. W. Liaestall 

rnr Fresieeat - operations 

ATTESTi 

I Saal) 'a/ A. D. WeLana 
aa't aiii^eUFy 

FORT WORTH AMD DENVER RAILWAY COMPANY 

Byt / a / F . L. Kartheiser 
flee rresiaent 

ATTEST 1 

(^•*1) 

a / J . A. MannlnE 
*cretAi*y il 

( ATTESTS 

(Seal) 
'a/ K. 0. Jan&een 
aa*t secretary ' 

OUtf, COLORADO AND SANTA FS RAISKAT 
COKFANT • 

Byt^a/ R. 0. Rvdln 
rreaioent 

KISSOORI-KANSAS-TEXAS RAIIAOAD CQHPANT 

Byt / a / Charles T. Willlaas 
rresiaent 

ATTEST! 

I Seal) 
'a/ c. A. Rockwell 
ecratary 

NIS800RI PACIFIC RAIIAOAD CONFAMT 

nr 
' iflc^^foeilSSSP^Opei'Atldn 

ATTEST} 

(Seal) 
a / A. B. Hiaalna 
ecratari^ 

ROOSIVJN BELT ANP TERMINAL RAILNAY COMPANY 

ftr: /e / J . T. Alexander 
rresicent ana oenerii Hinager 
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At 6 leoolon ef cho LTRttSTAH OOfOaRCE OOteiZSSION, t S L f 
6t lt8 office in tfochingten. 0. C, en ch« SatkjA'ft 

1109006 Dbclut No. tmi -.IC9a 

lAAAXS COVkn KOtTOS IIZP ClAWflL HAflGATXOif 5llf&!^ 
a)o sovTBM racxFie co.-iuciufit aiein.«RAMxi ooovnr, t m i 

riBAnce Bockoe No. 2204f 

SAailS COVNIT HOUSTON SUP OUIOSl MAnCATlOII DZITAZCT-IT Al. 

^ AO 

upon eenslderatles of Che apptleaden ftloe Doeeaber IS, I f f l , 
rinaneo Docket do. 21M9, iiader oeeclea 9(2} of Cbe Xacerscate COM^ 

c u vhich che larrts Coiiacy levotea fhtp Chamai RavtfSClea Motrlet 
(NavlieCtea DieCrtoC) aid che louCbere Paclfla Ceegaar fleuthif pMiffle) 
oeeh aucborlcy purouaac te aa afteeaonc e.tocvCed iBr 2, I f l Q for 
SavtsfcClea DlocrleC u ecfulre creekage ri|hco evarpeiVT9Caef Che tlaa 
ef Souchern Paelfie deslgaaced tho HP aed che Old lay fhore tlaa, 
ezceadiei froa a ceaaoeciOB ef Cb8 Pavtgaciea DiocrtcCo aaiactai liae 
vith Cha HP Uad ce tU eed ef cha OU Uy fhare Uee ease af f crMg, 
appTOBlaatatf A^edleo in larrtA Cevmcy. tejcaa, s%ei ibc BpplleeSlaa 
'l|P»April U ^ n Z t ia fiaaaes Dockec Hb. 22041, aader saeciea 9(2) 
er Che acc ia whiah chs naviiacioa Olocriec, chs Chieogo, teak Xalead 
aad Pecific Railraad Ceapeay. tho Fere Uerch h Daever lailway Ca^aay, 
Che Gulf, Celerade ead teace Je Ballvay Ce^esy, Che louocaa BolC aad 
Tsrsinal Railway Coapaay, che lliS8e^ri•Kaaaao-7eaaa aallreed Coî aay, 
Che Ml66otirl Peeifie aailread Gearaay, aid Che ieuchen Pecific, all 
ae MWbere ef tha Perc TjraiBal Railroad Aesecleciea (PTIA}, reeaeec 
approval e< cha asreea6ac by whlakjha PBA, ao Cha teaaet ef the 
nevifeypft Dia tff iae, will eper^nGi treekafe righto acqeired froa 
the foRher^PaaJfic by aaid Bsvi|aciee PiacrleCl ead 

It aoBeartflo. Ttae operacioa aader craakafe rights v i l l perwit tba 
r m te eerre propCecieo ovoed by Che aavigatlon DiccrleC vichoot the 
eeaocnietiee of faeilicieo dupllcatiAf chose owned by SeaCherm Pecifiat 

It furthar eBaeefif̂ |. «ad î ho .toard oe fieds. Xbac a hearing ia 
ooe neeessarj in cbe pablie iatcrest, aad Che laceresco of railway 
aaplojeee will he protecced hy the iapoeltloo of appropriate pia-
C6eciv6 cendltloaa; cbac cbe aaaual rental ef 2̂  perceaC ef Che 
veluetlon of the Jointly bsod fielUtles (reported hy Che perties 
Co be $219,406.32) ead ether teras eoataloed ia the 6tr«eaoats ere 
fouod to he ju6C and reaseaebte; tr.et the traas6cCleo6 ere vithia 
the ocepe ef 66etion 9(2) ef the eet; that eny reaultlof Inereaje ia total 
fixed eheritf v i l l not he cootrery te the public iat6re6e; that the creao* 
ectione vUl tMt reeult in tht fuerenty er eecuî rioe of Che peyaeaC ef 
fixed cher|«6 er dividead6; that ao ether railroad hee refiested to be 
lacluded la the craneeccleai thee treneportedoa eervice te the pahlie 
vit I aee be edvereely effecced aad the creasocCiono vil l be ceesicCeat 
vith the public intertet: 
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feraiaal 
bareU, 

aoi aeaditieaa ei the " • • J S * 127, i i , , of yaUcead shall hi 

^rtata^ •J "•ssjs ft JbS c:i-iii«~» tâ  
T X h S U S B ^ T e : W - e M J - b T e l e. .-stbeff l e ~ . 

effect. 
I , tha C o ^ s s i e a , naaeae loard Mo. J . 

lAaouD 0. Mooori 
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DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

ENTERED 1100 NEW YORK AVENUE, N.W 

OFFICE: (202) 371-9500of f lco Of thc Secratel̂ )̂ ASHlNGTON, D C 20005-3934 TELECOPIER: (202) 371-0900 

Julys. 1998 

4:^ 
JUL 0 9 1998 

Public RKore 

Via Hand Deliverv 
Honorable Vemon A. Williams 
Office of the Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: STB Finance Docket No. 32760 (Sub-No. 26); Union Pacific Corporation, 
et al. - Control and Mer<^er -Soutiiern Pacific Rail Corporation, et al. 
I Houston! Gulf Coast Over .sight] 

Dear Secretary Williams: 

Please find enclosed for filing in the above-referenced proceeding and original and 
twenty-five (25) copies ot the Comments and Request for Remedial Conditions 
submitted on behalf of The National Industrial Transportation League, which has been 
designated as NITL-4. A copy of this filing is also enclosed on a 3.5-inch diskette in 
WordPerfect 7.0 format. 

Respectfully submitted, 

Frederic L. Wood 
Attorneys for The National Indstrial 

Transportation League 

ENCLOSURES 

cc: All Parties of Record 



NITL-4 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 26), 

UNION PACIFIC CORPORATION, et al.. % 
— CONTROL AND MERGER — 

HERN PACIFIC RAIL CORPORATION, et al 
\OUSTON/GULF COAST OVERSIGHT] 
\ 

^v/ivlMENTS AND REQUEST FOR REMEDIAL CONDITIONS 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

In Decision No. 1 in this proceeding, the Board invited interested persons 

to file requests for new remedial conditions to the UP/SP merger for the 

Houston/Gulf Coast area. The National Industrial Transportation League 

("League") herein responds to that request. 

The League understands that a number of shippers, carriers, and other 

parties will be submitting specific requesls for new remedial conditions. In this 

filing, the League is not presenting its ow i specific requests for conditions. 

However, the League desires to set forth its view that there is, first of all, a 

serious need for new remedial conditions in the Houston'Gulf Coast area to assist 

in solving the substantial competitive and service difficulties in the region; and 

secondly, to set forth certain general principles that the Board should jr.e in 

considering the specific requests for new conditions submitted by shipper, 

railroad and other parties. The League will be examining the specific requests 



for conditions filed by parties on July 8, nnd will, on October 16, 1998, submit 

its own views as to which it any of these specific conditions should be adopted. 

IDENTITY AND INTEREST OF THE NATIONAL INDUSTRIAL 
TRANSPORTATION LEAGUE 

The Natijnal Industrial Transportation League is a voluntary organization 

of shippers and groups and associatic s of shippers conducting industrial and/or 

commercial enterprises in all States of the Union and internationally. It w: s 

formed in 1907. Its members include industrial and commercial enterprises both 

large and small, as well as commeicial, trade and transportation organizatio:is 

representing shippers. Many members of the League are substantial users of rail 

iransportation. The League is the only nationwide organization representing 

shippers of all sizes anc commodities, using all modes of transportation, to move 

their g")ods in interstate, intrastate, and intemational commerce. Many members 

of the l̂ eague have been affected by the service crisis in the westem United 

States, i.nd particularly in the Houston/Gulf Coast area. Accordi igly, the 

members of the League have a strong interest in this proceeding. 

THE BOAF;D SHOULD BE COMMENDED FOR INITIATING THIS PROCEEDING 

In Decision No. 1 in this proceeding,' the Board noted that the Union 

Pacific Railroad Company ("UP") has "experienced serious service auliculties 

since the merger [of the Union Pacific and Southem Pacific]" which has caused 

the agency to issue a series of orders to mitigate a rail service crisis in the 

westem United States. Decision No. 1, p. 3. In those orders, the Board indicated 

that it had made substantial temporary changes to the way that service is provided 

^ Decision No. 1 in this proceeding corrected Decision No. 12 served March 31, 1998 in 
sub-No. 21 in the UP/SP merger proceeding, by designating a separate docket number for this 
Houston/GulfCoast Oversight proceeding and a short name for the docket. Decision No. 1 was 
otherwise the same as Decision No. 12. In Decision No. 5, served June 1, 1998, the Board 
extended the procedural schedule for filing requests for remedial conditions to July 8, 1998. 



in and around Houston. Id., p. 4. Although the Board indicated in those orders 

that it did not wish to effect a permanent alteration of the rail transportation 

situation in the Houston region at that time, it noted that interested persons could 

present proposals for longer-term solutions to the service situation, including 

those seeking permanent structural mdustry changes ba^ed on service 

inadequacies, in subsequent formal proceedings. Id. 

In this Horston/Gulf Coast Oversight proceeding, the Board has 

commendably followed through on its commitment to provide an opportunity to 

examine whether and what further conditions should be ordered to help remedy 

the serious service and competitive situation in the Houston/Gulf Coast area. The 

Board indicated that "given the gravity of the service situation," it should 

"thoroughly explore anew the legitimacy and viability of longer-term proposals 

for new conditions to the merger as they pertain to service and competition in the 

[Houston/Gulf Coast] region." Id., p. 5. The League emphatically agrees, and 

believes that the Board has performed a signal service to the shipping public in 

initiating a proceeding for this purpo.se. 

As noted below, the League strongly believes that there is a need for 

additional remedial conditions in the Houston/Gulf Coast area, and that the Board 

should closely examine the proposals being presented to it this day in order to 

fashion remedies that will end the serious and continuing service and competitive 

difficulties in that region. 

In Decision No. 1, the Board noted that the "virtual shutdown of rail 

service in the Houston/Gulf Coast area that occurred after the UP/SP merger --

and which, after many months, has yet to be normalized - is unprecedented," and 

that "[these] circumstance, alone" were sufficient for the B )ard to commence this 

proceeding. Id. Accordingly, the Board said that it woald examine "whether 

there is any relationship between the market power gained by UP/SP through the 



merger and the failure of service that has occurred here, and, if so, whether the 

situation should be addressed through additional remedial conditions." Id. As 

noted further below, the League believes that there is a relationship between the 

market power gained by the now-merged UP/SP and the failure of service in the 

Houston/Gulf Coast region. More importantly, the League believes that the 

continuing failure of the UP to remedy its service problems is exacerbated by the 

lack of competitive rail altematives in the area. 

Finally, in Decision No. 1, the Board cautioned that it would not impose 

conditions requiring UP "to divest property that would substantially change the 

contiguiation and operations of its existing network in the region in the absence 

of the type of presentation and evidence '•equired for 'inconsistent applications' in 

a merger proceeding; i.e., parties must present probative ê  idence that disclosed 

'the full effects of their proposals.'" Id. "Divestiture," the Board said, is only 

available '"when no other less intrusive remedy will suffice,' and we will impose 

it only upon sufficient evidentiary justification." Id., pp. 5-6. The League has 

carefully considered these instructions, and the principles that is suggests for 

helping to remedy the Houston/Gulf Coast service meltdown set forth be'ow do 

not necessarily envision divestiture. 

THERE IS A CLEAR NEED FCR ADDITIONAL REMEDIAL CONDITIONS 
IN THE HOUSTON/GULF COAST AREA 

The League believes that there is a clear need for additional remedial 

conditions in the Houston/Gulf Coast area. There are interrelated service and 

competitive elements to this need. 

Both the weekly reports submitted by the UP and the experiences of 

League members indicate that the service crisis is far from resolved. 

Unfortunately, the UP's weekly reports, except in a few instances, do not break 

out the service parameters on a geographic basis, though it appears that UP itself 



does keep regional or corridor statistics intemally.2 However, an examination of 

the UP's weekly reports indicates clearly that the railroad's operations are still 

far from "normal." 

Examination the UP's reports and experiences reported by League 

members indicates that UP's service crisis was ai iti most serious in the Fall of 

1997 and again in March 1998. The following table compares certain of UP's 

statistics for the most recent four w(.ek period for which the railroad is reporting 

(ending June 26, 1998) with the original baseline months of December 1996 and 

January 1997 (or well before the service crisis began),and with the average of 

UP's statistics for the four weeks ending October 31, 1997 as well as with the 

average of the four weeks ending March 27, 1998. Thus, this table shows, for 

key statistics reported by the carrier: "normal" operations (represented by the 

December 1996 and January 1997 baselines); the extent of the divergence from 

"normal" during the two "peaks" to the service crisis; and current operations 

over the last four weeks. As the following statistics indicate, the UP has 

rebounded from the nadir of the service disaster, but is still a considerable way 

from nomial operations: 

2 In UP's thirty-seventh weekly report of indic ators, dated June 29, 1998, UP cites detailed 
transit time statistics in various key corridors to and from the Texas and Louisiana Gulf Coast. See 
ietter from J. Michael Hemmer to Vernon A. Wiliiams dated June 29, 1998, pp. 3-4. It is clear, 
then, that UP keeps certain transit time .statistics on a corridor basis at least for this critical origin 
area, and perhaps for others. The.se transit time statistics, however, are not part of the UP's 
weekly reporting. All of th ; cited transit time .statistics in that weekly report, hov ̂ ver, were on the 
basis of comparisons cho' en by UP from time periods earlier in 1998, and therefore the Board and 
shippers do not know what the "baseline" transit time dala is, and how far the UP is from 
normalized operations in the region. 

3 The duration of the service crisis can be measured by the fact that the most recent "baseline" 
periods in UP's weekly reports - the figures from the same weekly period in the prior year - are 
now ilieinselves inflated by the UP's service difficulties that commenced one year age. Thus, 
"baselines" used in this filing are the original baselines submitted by the UP when it began its 
reporting to the Board in the fall of 1997, i.e., December 1996 and January 1997. 



Service 
Element 

Reportec by 
UP 

Dec. '96 
Baseline 

January '97 
Baseline 

Average 
Oct. 1997 

Average 
March 1998 

Average for 
Four Weeks 

ending 
6/26/98 

Car 
Inventory 
(Total) 

310,616 308,624 347,438 343,796 331,464 

Car 
Inventory 
(TX/LA) 

Not Avaiiabie Not Available 105,087 106,216 99,509 

Car Terminal 
Dwell 34.7 33.6 42.0 42.7 40.2 
System Train 
Speed 17.7 17.9 12.8 12.4 14.1 
Coal C y c k 
Davs 6.0 6.1 6.6 7.0 6.6 
Sidings 
Blocked 
(System 
Total) 

Not Avaiiabie Not Available 137 171.3 102 

Trains Held 
for 
Congestion 

5J^ 10 80 83.5 42 

C T M ' s per 
HP Day 117.2 121.2 107.1 1(X).2 107.2 
Interchange 
Cars offered 
l l X liP and 
refused 

2(K) 83 155.2 235 204 

Interchange 
Cars o'.fered 
Lii. UP and 
refused 

176 80 436.3 424 375 

Data for February 1997 - first baseline data avaiiabie 

The above table indicates that in most instances UP has rebounded by 

perhaps 20% to 30% of the difference between the baseline and the figures that 

were recorded at the depths of the service crisis. For example, car terminal 

dwell increased by 9.1 hours between the January 1997 baseline and UP's March 

1998 average. The most recent figures show that UP has improved 2.5 hours, or 

about 27% of that difference, but it still has the remaining 73% to go. Sysiem 

train speed suffered a huge decline from 17.9 mph to 12.4 mph (or 5.5 mph) 

between the January 1997 baseline and March 1998. The most recent figures 

show that UP has since made up 1.7 mph, or about 31% of that differencf̂ , but 



still has about 60% of the difference tu go. Gross ton-miles per horsepower day 

(a key measutt of productivity) fell from 121.2 between the January 1997 

baseline to 100.2 in March 1998. UP has since made up 5.0 points of that 21.0 

point difference, or about 24%, with about 76% still to go. 

What is perhaps more distressing than a "snapshot" comparison of the most 

recent statistics averaged for the last month with the established baselines is an 

examination of the recent trends. The following table sets forth these same 

statistics each week for the past two months: 

Service 
Element 

Week 
ending 

5/8 

Week 
ending 
5/15 

Week 
ending 
5/22 

Week 
ending 
5/29 

Week 
ending 

6/5 

Week 
ending 
6/12 

Week 
ending 
6/19 

Week 
ending 
6/26 

Car 
Inventory 
(Total) 

327,185 326,158 328,123 329,044 330.312 330,551 331,477 333,516 

Car 
Inventory 
( T X / L A ) 

99,467 98,701 99,145 99,435 99,999 99,887 100,296 9-',854 

Cfir Terminal 
Dwell 39.7 40.0 39.9 41.3 39 1 39.5 41.2 41.1 
System Train 
Speed 14.6 14.5 13.9 14.0 14.1 14.1 14.4 13.7 
Coal Cycle 
Days 6.7 6.6 7.4 7.4 6.4 6.6 6.5 6.8 
Sidings 
Blocked 
(System 
Total) 

77 87 107 111 103 90 111 105 

Trains Held 
for 
Congestion 

38 62 45 39 48 35 36 48 

C T M ' s per 
HP Day 117.3 112.2 105.1 105.3 107 2 109.7 107.7 104.3 
Interchange 
Cars offered 
b v UP and 
refused 

230 160 271 165 190 147 218 261 

Interchange 
Cars offered 
UL UP and 
refused 

;.45 342 387 381 357 30'* 342 497 



In none of these key statistical categories can there be said to be any sustained 

improvement over the past two months. Indeed, almost all of these figures can be 

extended back for another month and would still show little change, in fact, a 

number of key figures, such as car terminal dwell, system train speed, sidings 

blocked, trains held for congestion, GTM's per HP day, and interchanges refused, 

are worse in the most recent week that, they were two months ago. 

The service categories reported to the Board, then, show that UP has 

apparently "settled in" to a service level that is measurably below the service 

offered prior to the merger of the UP and SP. League members with Culf rdst 

facilities, suppliers or customers report experiences that are consistent with the 

figures shown in the railroad's submissions to the Board: a rebound from the 

depths of the service crisis, bul .still significanily below the level of UP service 

pre-merger. Unlike six months ago, when UP was heralding "directional 

mnning" as the answer to its service problems, ĥere appears to be no "magic 

bullet" that will quickly pull the UP back to the service level that it offered just 

18 months ago. Thus, there are clear indications that the carrier's service 

deficiencies are unfortunately likely to last for a significanl period of lime as UP 

attempts a long, slow process of building more facilities and hiring and training 

more people to try to pull itself out of the service mess that it has created, with 

no guarantees of success. Moreover, in the meantime the railroad is clearly more 

vulnerable to "shocks" to its system (derailments, difficult weather, unexpectedly 

large grain harvest, etc.) that could result in additional .service deterioration from 

the current inadequate level, 

UP service deficiencies in the Houston/Gulf Coast region are also detailed 

in the July 1, 1998 Quarterly Progress Report of the Burlington Northem and 

Santa Fe Railway Company ("BNSF"): "the Algoa to Corpus Christi route is 

heavily congested" (p. 9); UP is offering "extremely poor haulage service" to and 

8 



from Brownsville, TX (p. 12); there is "heavy congestion" in UP's Conroe 

subdivision between Temple and Taylor, TX (p. 14); there is UP "congestion" on 

the Baytown Branch near Houston (p. 18); "UP congestion" continues between 

Houston and East St. Louis (p. 20). BNSF summarizes: 

UP's problems are continuing and are likelv to ner«i«t. BNSF, 
other carriers and Houston area shippers are now experiencing 
altemating cycles of several days of sporadic improvement in 
UP service followed by a number of days v hen service retums 
to near crisis levels. 

BNSF July 1, '998 Quarterly Report, p. 10. Thus, it seems clear lhat there are 

continuing serious service deficiencies in the Houston/Gulf Coast region. 

THERE ARE SIGNIFICANT LINKS BETWEEN THE COMPETITIVE SITUATION AND 
THE CONTINUING SERVICE PROBLEMS IN THE HOUSTON/GULF COAST REGION 

As noted above, in Decision No. 1 the Board asked "whether there is any 

relationship between the market power gained by UP/SP through the merger and 

the failure of service that has occurred Iin the Houston/Gulf Coast region] . . . ." 

Thc League believes that there are at least three links betveen the non

competitive situation in the Houston/Gulf Coast area and the faiiure of service 

that has occurred. 

First of all, if shippers had tmly independent and competitive options, they 

would nol have had lo continue tendering iraffic to the UP in massive amounts. 

Though UP has suffered a traffic decline overall as shippers wilh modal options 

have transported their goods via motor carrier or barge, il has continued lo 

transport huge volumes of goods. Indeed, the extent of the UP'r, market 

dominance can be .:een in the railroad's repealed efforts to shift traffic to other 

rail carriers during the depths of the service crisis. In a truly competitive 

market, UP would nol need to try lo shed iraffic: large volumes of goods would 

not have been tendered * the UP al all, allowing the carrier lo quickly clear out 



its system and giving it breathing room lo fix its most serious problems. As it is, 

the lack of competitive options continues to aggravate the service crisis. 

Moreover, the fact that so much of the "competitive" transportation provided by 

BNSF must utilize UP's own congested lines for substantial distances via the 

trackage rights granted by the Board, rather than utilizing an independent 

infrastructure, does little to solve UP's service mess. 

Second, in the merger proceeding, BNSF was given access lo certain Iraffic 

in the Houston/Gulf Coast region via trackage rights over the lines of the merged 

UP/SP. However, this was primarily ttaffic at so-called "2-to-l" points. Bul SP 

had its own traffic base over and above iraffic al points at which it was directly 

competitive with UP. Thus, BNSF's actual and potential traffic base in the region 

is a relatively small percentage of the Iraffic that was formerly available to SP 

before the merger. 

What this means is that BNSF -- the presumptive competitor — has 

relatively little cau.se to invest in the region: il simply does not have enough 

potential traffic lo justify large levels of investment. Although throughout ils 

system BNSF is spending millions of dollars on new capital projects, one is struck 

by the relative paucity of capital projects being undertaken by BNSF in the 

Houston/Gulf Coast region as detailed in that railroad's mosl receni quarterly 

report. The BNSF's July 1, 1998 Quarterly Report suggests that the lotal number 

of capital projects completed or being undertaken by BNSF between October 

1997 and October 1998 are only the following: a crossover al Avondale, TX; two 

9,000 foot tracks at Dayton, TX; a storage track at Eagle Pass, TX; a new track 

connection at Longview, TX; and various track upgrades and installation of CTC 

near Iowa Jet., LA. See, BNSF July 1 Quarterly Report, pp. 44-46. In other 

words, at a time when UP's strongest "competitor" could be planning for and 

acting on massive investments in the region, to capture increased market share of 

10 



high-volume and high-value traffic while ils competition is vulnerable, BNSF's 

investments are relatively minor. But if BNSF were granted access to more 

traffic in the region, il would have more incentive to invest in the region, thus 

contributing lo solving the infrastructure problem. As it is, the only substantial 

source for investment funds for rail transportation in the region under the 

present market structure is the UP. 

Third, UP's service deficiencies directly contribute to the failure of the 

BNSF to be a viable and effective competitor lo the UP. As sel forth in detail in 

BNSF's July 1998 quarterly report, because of UP's service failures, "BNSF's 

ability to provide shippers with reliable, dependable and eonsisienl service over 

the UP/SP lines is continuing to be thwarted by certain structural deficiencies in 

the rights BNSF received in the UP/SP merger proceeding particularly . . . in the 

Houston and Gulf Coast area." BNSF July 1, 1998 Quarterly Report, p. 2. In 

other words, as long as UP's service failures continue, BNSF will nol be able to 

provide a tmly competitive option even for those relatively few shippers in the 

region wiih access to BNSF service. Moreover, BNSF's problems in acting as a 

strong competitor appear to be aggravated by limitations in the irackage rights 

granted and by UP's operational conlrol of the Irackage rights lines. Id. Thus, 

because of the UP's service difficulties and other structural deficiencies, the 

replacement for competition by the SP in the region envisioned by the Board in 

ils decision - the BNSF - is simply not able to play the crucial role planned for 

it in insuring thai lhe merger of lhe UP and SP railroads would not have an 

adverse effeci upon competition among ,ail carriers in the affected region. See, 

49 U.S.C. § 11324(b)(5). 

UP will claim that additional potential competition in the Houston/Gulf 

Coast area will discourage needed investment by the UP. Nothing could be 

further from the truth. Across the economy and in the rail industry itself, it is 

11 



not monopolies that invest in needed infrastructure: it is competitors who do so in 

order lo protect their own market share and/or who are trying lo wrest market 

share from olhers."* 

For example, afler the Interstate Commerce Commission permitted the 

CNW access to the Powder River Basin in 1984, investment by the monopoly 

incumbent BN in facilities for its coal traffic did nol dry up: on the contrary, it 

increased. With competition in the PRB came investment in coal Iransportation 

by three companies: BN, CNW, and UP, which was CNW's friendly connection. 

In the decade after CNW was granted rights in the PRB, coal traffic from the 

area more lhan doubled, and is today transported over a hugely-expanded 

infrastmcture in the region. Millions of dollars of additional investment by bolh 

BNSF and UP are planned in and for coal iraffic from the PRB.5 

Similarly, over the past decade the rail industry has invested tens of 

millions of dollars in investment in facilities devoted to intermodal 

transportation.^ This iraffic is, by ils very nature, competitive. If competition 

discouraged investment, these expenditures would have made no .sense. Bul 

competition spurs parlies lo figure out how lo do things better, faster, cheaper: 

investment moneys flow to these qualily ideas. The League believes that the same 

process of increased investments in infrastructure will occur if additional 

comp2lition is broughi to the Housion/CJulf Coast area. 

^ For a more de\'eloped analysis, see "The Impact of Increa.sed Railroad Competition on 
Railroad Infrastructure Investment," by Jo.seph J. Plaistow, Chri' .ena Adams of Snavely King 
Majoros O'Connor and Lee, and Dr. Curtis Grimm, Professo and Chair of Transportation, 
Business and Public Policy, University of Maryland, May 26, 1998, report commissioned by the 
Alliance for Rail Competition ("Railroad Competition and Investment") 

5 Railroad Competition and hwestmeni. pp. 7-12. 

6 Id., pp. 13-15. 
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Thus, in view of these continuing service problems, the League believes 

that the Boa''d must act to preserve and broaden rail-to-rail comnetitive 

opportunities for shippers in the region. The question nuw is, how should the 

Board evaluate the spec'fic proposals lhat various shippers, carriers and other 

parties that the League understands will be submitted in this proceeding? Il is to 

that subject that we now tum. 

PRINCIPLES FOR EVALUATING ADDITIONAL REMEDIAL CONDITIONS 
FOR THE HOUSTON/GULF COAST AREA 

As the Board considers and evaluates lhe requests for remedial conditions 

that will 'oe submitted to il in lhis proceeding, the League believes lhat the Board 

should examine these filings in light of lhe following four principles. Additional 

remedial conditions lhat are founded on these principles, the League believes, 

would result in posiiive service and compelilive benefils in lhe Houslon/Gulf 

Coast region. 

1. The Esiablishment of Neutral Switching Is a Sound and Proven Wav 
of Ensuring Efficient. Compelilive and Non-Discriminatorv Rail 
Service in an Area 

The League is aware that there has been much discussion regarding the 

benefits of neutral switching arrangements in the Houston/Gulf C' asl area as a 

way of contributing to the solution of the interrelated .service and competitive 

problems in the region. The League looks favorably on neulral swilching 

arrangements lo promote and insure compelilive, efficient, and non

discriminatory rail service in a region. Neutral switching has been used in major 

urban and other areas for many years, and has provided efficient and effective 

rail service without discrimination among carriers present in a region. Such 

neulral swilching arrangements can lake a number of forms, including the use of 

an exisiing carrier nol affilialed wilh the major carriers in the area; the 
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establishment of a carrier jointly and equally controlled by the major carriers in 

the area; or other arrangements to insute efficient and neutral operations. The 

League urges the Board to carefully consider neutral switching arrangements as 

part of an overall plan lo assist in the recovery of Houston/Gulf Coast rail 

transportalic«n. 

2. The Authority Currently G.ranled the Tex-Mex/KCS in the Houston-
Gulf Coast Region Should Be Made Permanent and Such Additional 
Authority Snould Be Granted So As to Enable the Tex-Mex/KCS to 
Operate Effectively in the Area 

In Decision No. 1 in this proceeding, the Board indicated that in issuing a 

series of orders under Section 11123 in order to alleviate the service crisis, il had 

made "substantial temporary changes lo the way in which .service is provided in 

and around Houslon." Decision no. l, slip op al 4 (footnote omitted). These 

changes included directing UP lo permil Tex Mex to modify its operations over 

the UP's lines lo minimize congesiion over UP's "Sunset Line," in order to move 

Iraffic around Houston rather than going ihrough il; lifting the restriction in the 

UP/SP merger decision limiting Tex Mex trackage rights in the Hou.sloii area lo 

the transportation of freight having a prior or subsequent movement on Tex Mex, 

in order to permil Houslon .shippers to access allernale routing opt.ons; and, 

granting Tex Mex full access to UP's Spring, TX dispatching facility as a neutral 

observer. 

The League is of the view thai the temporary actions taken by the Board 

have generally had a positive effeci on lhe siluation in the Houslon/Gulf Coast 

area. The League believes lhat the Board should strongly consider making these 

changes permanent, in order lo afford shippers increased access and options in 

the Houston area. Additionally, the Board .should also consider additional grants 

of authority to Tex Mex lo enable il lo operate more effectively in the area. 
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3. Overhead Trackage Rights Should Be Expanded Both to Permit 
Access to Additional Shippers and Short Lines and for More 
Efficient Operations 

In the Ur/SP merger proceeding, the agency granted BNSF, Tex Mex and 

other carriers trackage rights over the lines of the UP in order the replicate the 

service previously provided by the SP, particularly at "2-10-1' points. The 

League believes that the Board needs to seriously consider lifting some of the 

restrictions on service to local industries in the Houston/Gulf Coast area, and 

broadening of trackage rights in order lo provide for n̂ ore efficienl service by 

the involved irackage rights cartiers. 

Lifting of restrictions on service to local industries and short lines in the 

Houston/Gulf Coast area by carriers wiih existing trackage rights over the UP 

would immediately stimulate, the League believes, substantial new investment in 

the area by the carriers afforded a potentially increased traffic base. As the 

Board has recognized, "a key faclor in bringing about the service emergency was 

the inadequate rail facilities and infra.slructure in the |Hou.slon/Gulf Coast] region 

. . . ." Decision No. 1, slip op. al 4. Ii would be wrong for the Board to rely 

solely on UP for the massive infrastructure improvements needs, particularly as 

it has become clear thai UP's existing service problems are not likely to be solved 

any time soon. 

If the Houston/Gulf Coast area is not to become permanently mired in a 

depre.ssing cycle of increa.sed infrastructure investments by the UP alone that 

chase - but never quite catch up lo - the needs of increasing traffic from the 

region, then the Board must do all il can now lo stimulate increased 

infrastructure investments by aJl railroads serving the area. Increased 

infrastructure investments on the scale required will nol happen, the League 

strongly believes, if only OM carrier - the UP - can serve the large majority of 

traffic in the area. Other carriers will not invest if they have little to gain in 
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terms of increased iraffic. The Board can provide such incentive by providing 

access to additional iraffic, by judiciously lifting existing restrictions on service 

to local industries and short lines. 

Moreover, the Board should also carefully consider targeted expansions of 

trackage rights in the Houston/Gulf Coast area in order to facilitate efficienl 

operations by carriers with trackage rights over existing lines. For example, as 

discussed in BNSF's July I, 1998 Quarterly Repor% in some areas broadened 

trackage rights may be useful lo redistribute traffic to less congested, lower 

density routes or otherwise improve efficiency. See, e.g., BNSF July 1, 1998 

Quarterly Reporl, p. 11, 

4. The Board Should Panicularlv Encourage Plans that Provide for 
Increased Infrastructure in the Houslon/Gulf Coast Area 

As noted above, the Board has identified inadequate rail facilities and 

infrastmcture as a key factor in bringing about the ser\'ice emergency. In these 

Comments, the League has noted the close connection between the willingness of 

a carrier to invest in infrastructure and the access that carrier has to potential 

tr£.ffic in order lo make lhe infraslructure investment worthwhile. TTie League 

strongly believes lhat the Board can advance or retard the likelihood of bringing 

increased infrastructure lo lhe region through a decision to grant or not to grant 

increased access lo rail iransporlalion business in the region. 

In view of the critical need to encourage increased rail investment in the 

Houston/Gulf Coast region, the League believes that the Board should look 

particularly favorably on plans presented by carriers, .shippers or other parties 

thai envision increa.sed investments in infrastructure, even if these plans aLso 

envision an expansion of access to shippers in the area. Indeed, the Board must 

recognize that, if it is to expect other carriers in particular to bring investment 

dollars to the area, it must give tho.se other carriers the opportunity to eam a 
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retum on that investment by affording them the opportunity to compeie with the 

UP for the business of shippers in the area. 

CONCLUSION 

The League respectfully requesls lhe Board to consider the above 

comments, and to analyze specific requests for remedial conditions submitted by 

other parties in this proceeding in order to alleviate the significanl service and 

competitive rail transportation problems in the Houston/Gulf Coas' area. 

Respectfully submitted, 

Nicholas J. DiMichaer;^ r 
Frederic L. Wood ^ ^ ^ ^ ^ ^ ^ ^ 
DONELAN, CLEARS WOOD & MASER, P.C 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 

July 8, 1998 

Certificate of Service 

I hereby certify that I have this 8th day of July, 1998, served copies of the 

foregoing Comments and Request for Remedial Conditions on all known parties 

of record by first-class mail in accordance with the rules of practice. 

federic L. Wood 
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Public Record 

Re: STB Fii.^nce Docket No. 32760 (Sub-No. 26) --
I'P/SP Houston/Gulf Coast Oversight Proceeding 

Dear .ludtje (irossman: 

On June 22, we wrote on behalf of Union Pacific Railroad Company 
("UP") regarding the status of KCS/Tex Mex's responses lo UP's First Set of 
Requests for the Production of Documents m the above-referenced dockei, which 
were served on May 13, 1998. In that letter, we explained .hat only a handful of 
t'iscovery disputes had yet crystallized because KCS/Tex Mex had not yet produced 
any documents in resi>onse to the vast majority of L P̂'s requests, despite promises to 
do so. and had not yet provided any identification of documents withheld on the basis 
of privilege claims. 

Unfortunately, essentiall> no progress has been made since our June 22 
letter. KCS/Tex Mex have produced no additional documents during the past several 
weeks .- id still have not supplied any identification of documents withheld on the 
basis of privilege. In a letter dated June 24, however. KCS/Tex Mex have confinned 
the existence of disputes with regard to several specific UP requests. Accordingly, 
we ore bringing those specific disputes befon' Your Honor for resolution at a hearing 
this Thursday, July 9. .At that hearing, we also intend to seek an order compelling 
the completion of KCS/Tex Mex's production of responsive documents and 
identification of any documents withheld on the basis of privilege claims. 
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As of this Thursday, KCS/Tex Mex wiil have filed their supplemental 
evidentiary submission in support of additional conditions, pursuant to the schedule 
adopted by the Board in Decision No. 5, served June 1, 1998. UP has only ten 
weeks to prepare its response. UP therefore urgently needs to begin the process of 
responding to that submission, and it is entitled to discovery in order to do so. The 
need tor prompt production of documents and identification of privileged documents 
is magnified by the need to identify any remaining disputes regarding the acequacy 
of KCS/Tex Mex's production so that thev can be brought before Your Honor in time 
to pennit a supplemental production of documents in time for UP to make effective 
use of them within the Board's procedural schedule. UP therefore asks that Your 
Honor order KCS/Tex Mex to complete their production of responsive documents, 
together with an identification of any documents withheld on privileged grounds, by 
next Friday, July 17, which will be a full n-ne-and-oi-ie-half weeks from when UP's 
requests were served on KCS/Tex Mex. 

Turning to the specific disputes UP is asking Your Honor to resolve, 
they are as follows: 

Request No. 4: 

UP's request and KCS/Tex Mex's response were as follows: 

"A. All documents pertaining to the KCS-Tex 
Mex joint venture relationship, including but not limited 
to (a) the 'implementing agreements' referred to in the 
letter from Mr. Haverty to Mr. Krebs dated March 9, 
1998: and (b) KCS-Tex Mex divisions agreements. 

Subject tl. the general objections, Tex Mex/KCS 
responds as follows: Tex Mex.-'KCS object to this request 
on the ground that there is no 'KCS-Tex Mex joint 
venture relationship." The 'j.)int venture relationship' is 
between Kansas City Southem Industries ('KCSI') and 
Transportacion Maritima Mexicana ('TMM'), and Tex 
Mex/KCS presume that that is the relationship to which 
UP intended to refer. Subject to that presumption, Tex 
Mex responds that it has no responsive documents. 
Additional responsive documents, if any, will be placed in 
the Depository." 

mmmm 

mm' 
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KCS/Tex Mex's intention to limit these responses to the formal "KCSI-TMM joint 
venture" was confirmed in a July 24 letter, which explaipf*d that Tex Mex and KCS 
agreed to respond to this requests . . . as if the request conectly reflected the facts 
(that the request sought information pertaining to the KCSI-TMM joint venture, as it 
relates to Tex Mex and KCS)." See Letter from Scott M. Zimmennan and Sandra L. 
Brown to David L. Meyer, June 24, 1998, p. 2 (attached hereto as bxhibit 1).-

KCS/Tex Mex should not be permitted to limit their response solely to 
the formal "KCSI-TMM" jo'nt venture relationship. Documents relating to that 
relationship, which involves the joint ownership by KCSI, KCS's parent, and TMM 
of 100% of the stock of Tex Mex, are certainly called for by this i equest, but the 
request is plainly broader. It encompasses the less-formal joint venture relationship 
between the KCS and Tex Mex railroads with respeci to such matters as their joint 
particl^-•ltion in interline Iraffic opportunities. KCS/Tex Mex's apparent attempt to 
deny the existence of any such relationship is bizane. KCS has presented its rail 
sysiem to the world as the "NAFTA Railroad." which encompasses both KCS and 
Tex Me>:. At the June I hearing before Your Honor, KCS' counsel. Bill Mullins, 
described Tex Mex's trackage rights as f.llowing Tex Mex to operate "over 
Ik'aumont, Texa.s, where they connect with us [KCS], their joint venture partner." 
l r., pp. 8-9. 

The documents sorght by this request are of obvious relevance to th'; 
issues raised by KCS/ Tex Mex in this proceeding. KCS/Tex Mex complain that the 
conditions granted by the Board in the merger case are inadequate to allow the 
development of the KCS/Tex Mex route as a competitive altemative for trâ îc to and 
from Mexico and Houst'-,ii. or to preserve the economi( " ity of Tex Mex. 
Documents relating to Tex Mex's joint venture relationsiup with KCS will, inter alia, 
allow UP to probe the accuracy of KCS/Tex ^''ex's assertions. For example, such 
documents may reveal the extent of KCS's commitment to the viability of Tex Mex 
and to cooperation vvith Tex Mex in order to compete for traffic opportunities. 
KCS/Tex Mex have identified no und-ie burden associated with responding fo this 
request as it was written, and they should be compelled to do so. 

- Fhe position taken in KCS/Tex Mex's June 24 letter diverged form that set 
forth at the June 8 meeting among counsel for UP, KCS and Tex Mex to discuss 
UP"s discovery requests. See Letter from David L. Meyer to Sandra L. Brown and 
ScoU M. Zimmerman, July 6, 1998 (Exliibit 2 hereto). 
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Requests Nos. 8 & 19: 

KCS/Tex Mex's responses and objections to these requests raise the 
same issue and thus are ucaii with together. Request No. 8 and KCSAFex Mex's 
response were as follows: 

"8. All documents relating to actual or 
proposed cooperation between Tex Mex and BNSF for 
traffic to or from Mexico. 

Tex Mex/KCS object to this request on the 
grounds that it is vague, ambiguous and overbroad. Tex 
Mex/KCS further object to the request to the extent that it 
seeks documents pertaining to 'proposed' cooperation on 
the ground that it is inelevant in that it pertains to a 
hypothetical situation which may never occur. With 
regard to information pertaining to 'actual cooperation.' 
Tex Mex responds that, subject to a reasonable 
construction of the term 'cooperation,' documents 
reflecting 'actual cooperation," if any, will be placed in 
the Depository." 

Request No. 19 and KCS/Tex Mex"s response were as follows: 

"19. KCS business plans relating to tn^ftic 
handled by Tex Mex or other actual or potential 
cooperation between Tex Mex and KCS. 

Tex Mex./KCS object to this request on the 
grounds that is vague, ambiguous and overbroad. In 
addition. Tex Mex/KCS object to the request to the extent 
it seeks information not limittJ to this proceeding and 
Tex Mex/KCS objects to the request to the extent it seeks 
information which is neither relevant nor reasonably 
calculated to lead to the discovery- of admissible evidence. 
Tex Mex/KCS further object i.i the request to the extent 
that it seeks documents pertaining to 'potential" 
cooperation, on the ground that it is inelevant. in that it 
pertains to a hypothetical situation which may never 
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occur. Subject to these objections and the general 
objections, Tex Mex/KCS responds as follovv's: 
Responsive documenls, if any. will be placed in the 
Depositor)." 

With respect lo both of these requesls, KCS/Tex Mex have confirmed 
that they intend to withhold any documenls relating lo "potential cooperation." which 
KCS/'I ex Mex have explained means cooperative steps that are not the subje ct of a 
formal implementation agreement between Tex Mex and BNSF (i.i the case of 
.Request No. 8), or between Tex Mex and KCS (in the case of Request No. 19). See 
Letter from David L. Meyer to Sandra L. Brown and Scott M. Zimmerman. June 10, 
1998, p. 3 (Fxhibit 3 hereto). Such a limitation is wholly unwananted. Documents 
discu.ssing or analyzing notential cooperation between Tex Mex and BNSF or KCS 
are every bil as relevant as those involving " ictual" cooperation. Those documents 
will reveal Tex Mex's plans and expectation;, and will also reflect Tex Mex"s (and 
KCS's) own tme perceptions ofthe competitive and economic opportunities presented 
to Tex Mex by the Board's grant of trackage rights in the merger case. Even if some 
of those opportunities have not yet been formally agreed upon between Tex Mex and 
either BNSF or KCS, and thus remain contingent, UP is entilled lo discovery' of this 
informaiion. The fact that sucli cooperative opportunities have been reduced lo 
writing in documen's in KCS/Tex Mex"s files is itself a strong indication lhat they do 
Moi involve pure "hypothetical" speculation. KCS/Tex Mex's self-imposed limitation 
would shield from production documents of salient relevance in this case. For 
example, it would allow KCS/Tex Mex to withhold from production KCS business 
plans that recount the numerous traffic opportunities and economic benefits likely to 
bo realized by the KCS-Tex Mex "NAl'TA Railroad" as a result ofthe grant of 
trackage rights to Tex Mex. based on the assertion lhat all the steps necessary to 
implement this cooperation had nol been formally "agreed to" between Tex Mex and 
KCS. This posifion is unsustainable. 

Moreover, there is no burden associated with complying with these 
requests as written. No burdensomeness objection was asserted b\ KCS/T ex .Mex. 
At a meeting among counsel for UP. KCS. and Tex Mex on June 8, KCS/Tex Mex 
counsel explained that they would be searching for aj] documenls responsive tJ thore 
requesls. and then subsequently withholding from production those lhat relate only to 
"potential" cooperation. See Exhibil 3. p. 3. KCS/Tex Mex"s subsequent 
conespondence stated lhat they had changed their position on this issue, and would 
not search for documents relating lo "potential" cooperation, but even iF ?n 
acknowledged lhat they would be willing to supplement their production lo the extent 
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p-iy "potential" cooperation subsequently became "actual" cooperation. See Exhibit 1, 
p. 3.- As a result. KCS/Tex Mex have acknowledged that there is no obstacle to 
their .search for and production of all of the documents called for by these requesls. 
other than their own desire lo shield this material from review by UP. KCS/Tex Mex 
should be compelled to produce all non-privileged documents responsive to these 
requests. 

Respectfully submitted. 

David L. Meyer 

Attorney for Union Pacific 
Railroad Company 

Atlachnients 

cc: Hon. Vemon A. Williams (by hand) 
William A. Mullins. Esq. (by hand) 
Richard A. Allen. Esq. (by hand) 
Erika Z. Jones, Esq. (by hand) 

^ 1 he position taken on KCS/l̂ ex Mex's June 24 letter was directly contrary to 
KCS/Tex Mex's statement at the June 8 meeting among coun.sel that KCS/Tex Mex 
would be searching for all such documents, see Exhibit 2 hereto, but that quanel is 
inconsequential lo Your Honor's resolution of this dispute. 
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VIA HANDDELIVTrtY 

David L. .Meyer. Esq. 
Covington & Burlin,? 
1201 Pennsylvania .Avenue. N W. 
P.O. Box 7566 
Washington. D C. 20004-7566 

Re: Finance Docket No. 32760 (Sub-No. 26) 
Vour Letter of June 10. 1998 

Dear David: 

.As we discus.sed m our letter of June 11. 1998. we wxite in response to your letter of June 
10. 1998. We are in receipt of your letter of June 22. 1998 to Judge Grossman, vvhich 
necessarily precedes this piomised response, and we have copied all the recipients of that lener 

The general seniimetii of your letter that Tex .Vlex and KCS are searching *'or documents 
in response to your discovery requests, and will produce responsive documents ai set forth in 
TVi- VKC3-4. is accurate. .As you k.now. Tex Mex and KCS have been producir-; documents on 
a rolling basis, and to date have produced more than 7.000 pages of documents, .î  v̂ ell as Tex 
Mex traffic tapes, in response to UP s requests (see index, attached). You are correct, as well, 
that Tex .Mex and KCS have not placed limitations on the document searches, with the 
exceptions noted below, based upon the general or specific objections set forth in TM-4/KCS-4. 
We take this opportunity, howtver, to explain l ex Mex's and KCS's position further, 
particularly where it ditfers from UP's as set forth in your letter. 

Tex Mex and KCS stand by the general objections set forth in TM-4/KC 4. As a result. 
Tex Mex and KCS will not produce, for example, documents subject to the attorney-client 
privilege, the work product doctrine and/or the joint or common interest privilege (Ger.<;ral 
Objection 1). and will not produce settlement documents (General Objection 2) or dnfts of 
verified stateme its or other submissions (General Objection 4). The other General v̂ bjections 
not mentioned in thc previous statement still apply. 

Tex Mex and KCS also stand by the specific objections set forth in TM-^/KCS-4. For 
example, in response to Request No. 5, Tex Mex and KCS objected to the request on the ground 
that the request is vague, ambiguous, overbroad and unduly burdensome. That sptx:ific objection 

COMteSPONOCNT OfTlCCS 1.0N0OM ̂ AfflS AM) BMUSSCU 
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stands, but as is clearly set forth in TM-4/KCS-4. and as discussed on June 8.1 ex Mex and KCS 
will attempt, within their understanding ofthe request, to produce responsive documents. 

In light of the previous two paragraphs, then, we are sure you will agree that your letter 
of June 10. 1998 is in enor with regard to the statement that the Tex Mex and KCS general and 
specific "objections w ill not affect the scope of your sear:h and you will only withhold 
privileged documents."" Although, with the exceptions noted below, the general and specific 
objections do not affect the scope oi t'lift search. Tex Mex and KCS will not be producing 
documents subject to a proper objection, such as settlement agreements, documents on the public 
file at the STB or SEC, or documents already in the possession of UP, 

In your letter, you also refer to our discussions conceming several specific requests. We 
are sure lhat you will agree lhat the following more closely represents ihose discussions. 

With regard lo Request No. 4. you are in enor that KCS and Tex Mex will search for 
' documents pertaining to any KCS-Tex Mex joint venture relationship, including the specific 
materials referenced in the request, and will produce any that vie not privileged." (Emphasis 
added.) Again, the specific and general objections apply to the Tex Mex/KCS .esponse to this 
discovery request. Further. Tex Mex and KCS agreed to respond to the rpquest, subjecl to the 
general and specific objections, as ifthe request conectly reflected ih .̂ facts (lhat the request 
sought information pertaining to the KCSI-TMM joint venture, as it relates to Tex Mex and 
KCS). 

With regard to R.'quest No. 7. Tex Mex and KCS again stand by their specific and 
general objections. Tex Mex and KCS will be producing all responsive documents not co'.ered 
by those objections, not jusl train delay reports. You are conect that with regard to the Tex Mex 
train delay reports, Tex Mex will only De producing reports for delays in the Houston area ~ lhat 
is, for trains crewed by ;.rews based in Houston, not Laredo. 

With regard to Request No. 11, Tex Mex aic KCS will respond as set forth in TM-
4/KCS-4, including the specific and general objections. The response to Request No. 11 set forth 
in TM-4/KCS-4 states, in part, that "Additional responsive documents, if any, will be placed in 
the Depository." Tex Mex and KCS are nol taking the position that all communications 
otherwise responsive to this request â e presumptively privileged. 

With regard to Request No. 12. Tex Mex and KCS stand by their specific and general 
objections, including the objection that the request is premature to the extent it inquires as to 
requested conditions set forth in the anticipated July 8 filing?. Tex Mex and KCS are in the 
process of responding with regard to conditions requested in the March 30 Tex Mex/KCS filing, 
and will respond after July 8 with regard to conditions requested in the July 8 filing. We have 
not asked our clients to begin searching for responsive documents regarding conditions that wil! 
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be requested on July 8 because Tex Mex and KCS are not requireo to make a final determination 
regarding the nature and extent of such requested conditions until July 8. 

With regard lo Request No. 15. Tex Mex and KCS agreed not to withhold any documents 
based on the specific objections set f'^.th in TM-4/KCS-4. 

With regard to Request Nos. 8 and 19. Tex Mex and KCS stand by the specific and 
general objections, and responses, set forth in TM-4/KCS-4. Tex Mex and KCS are not 
searching for documents regarding "potential" cooperation. We agree that Tex Mex and KCS 
are under a duly to supplement responses as set forth in the Board s rales, ond that this would 
cover, for purposes of these two requests, to respond with regard lo "coĉ >. .ation" that at one 
time was "potential"' but which subsequently becomes "actual." 

With regard to any documents withheld on the grounds of privilege, to the extent that Tex 
Mex or KCS identify otherwise responsive documenls subjecl to one or more privileges, we will 
r .ise those issues in an appropriate manner with UP as they -̂ise. We understand from you that 
to date UP has not withheld responsive documents as a result of a privilege, but we expect that 
when UP identifies otherwise responsive documents subject to one or more privileges, UP will 
raise that with Tex Mex and KCS as well. 

If you have any questions, please call. 

Regards, 

Scott M. Zimmerman 
^^MXt. 

for The Texas Mexican 
Railway Company 

cc: Hon. Vemon A. Williams (by hand) 
Hon. Stephen Grossman (by hand) 
Erika Z. Jones, Esq. (by hand) 
Arvid E. Roach II , Esq. (by hand) 
John V. Edwards, Esq. 

Sandra L. Brown 

for The Kansas City Southern 
Railway Company 
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PUBLIC DOCUMENTS 

KCS-1-P-00001-00019 
KCS-l-P-00020-00381 
KCS-l-P-00382-00393 
KCS-l-P-00394-00395 
KCS-l-P-00397-00407 
TM-2-P-00001-05906 
TM-4-P-OOeO 1-00218 

Workpapers of Joseph J. Plaistow 
Workpapers of Harlan Ritter 
Workpapers of Paul L. Broussard 
Workpapers of George C. Woodward 
Workpapers of David W. B^oo îngs 
Houston train delay reports 
Workpapers of Patrick L. Watts 

CONFIDENTIAL DOCUMENTS 

KCS-l-CO-OOOOi-00019 
KC:;-i-CO-00020-00023 
KCS-l-CO-00024-00029 
KCS-l-CO-00030-00053 

Workpapers of Harlan Ritter 
Workpapers of Joseph J. Plaistow 
Workpapers of George C. Woodward and Michael H. Rogers 
Workpapers of David W. Brookings 

HIGHLY CONFIDENTIAL DOCUMENTS 

KCS-1-HC-OOOO1-00019 
KCS-l-HC-00020-00638 
TM-3-HC-00001-00002 
TM-3-HC-00003-00004 

Workpapers of George C. Woodward and Michael H. Rogers 
Workpapers of Joseph J. Plaistow 
Tex Mex traffic tapes 
Field layouts for Tex Mex traffic tapes 

mm 
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BY FACSI.MILE & FIRST CLASS MAIL 

Sandra L. Brown. Esq. 
Troutman Sanders. LLP 
1300 1 Street. N.W. 
Suite 500 East 
Washington D.C. 20005-3314 

Scott .VI. Zimmerman. Esq. 
Zuckert. Scoutt & Rasenberger. L.L.P. 
Suite 6(>0 
SSS Seventeenth Street. N.W. 
Washington. D.C. 20006-3939 

Re: Finance Docket No. .32760 (Sub-No. 26̂  

Dear Sandra and Scott: 

This responds to your joint letter of June 24. 1998. This response has 
been delayed by my absence from the office during the past week. Although I do not 
necessarilv aCTee that everything in your letter accurately reflects our discussion on 
June 8 regarding KCS/Tex Mex's response to L P's first set of discovery, in the 
interests of avoiding a prolonged letter-writing campaign 1 will limit my comments to 
two specific misstatements in your letter. 

First, regarding Request No. 4. I stand by the summary of our 
di-̂ cussion set forth in my letter of June 10. On June 8. you did say that KCS and 
Tex Vlex would be searching (or had searched) for documents relating to joint 
ventures bitween KCS and Tex Mex (not just the formal KCSI-TMM venture 
referenceJ in your response and your June 24 letter). Indeed, I specifically pointed 
out that Bill Mullins had described Tex Vfex as KCS's "joint venture partner" at the 
June 1 hearing before ALJ Grossman Tr., p. 9, The position sel forth in your June 
24 lener, therefore, reflects a change from that stated on June 8. 



C O V I N G T O N & B U R L I N G 

Sandra L. Brown, Esq. 
Scott M. Zimmerman, Esq. 
July 6. 1998 
Page 2 

Second, regarding Requests Nos. 8 and 19, your letter of June 24, 1998 
stated (at p. 3) that Tex Mex and KCS are "ncl searching for documents regarding 
•potential" cooperation." Th=;, is directly contrary to your representations on June 8. 
During our June 8 discussion, in response to my direct question whether you would 
be searching for these materials and then withholding them if they related only lo 
"potential" cooperation, you made clear that your search would encompass these 
materials. The position on this issue set forth in your June 24 letter thus also reflects 
a change from lhat slated on June 8. 
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BY FACSLMILE A FIRST CLASS MAIL 

Sandra L. Brown. Esq. 
Troutman Sanders, LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 

Scott M. Zirmrerman, Esq. 
Z'jckert. Scoutt & Rasenberger, L.L.P. 
Suite 600 
888 Sevt..teenth Street, N.W. 
Washingtcn. D C. 20006-3939 

Re: Finance Docket No. 32760 ,Sub-No. 26> 

Dear Sandra and Scott: 

This memorializes our discussion on Monday afternoon, June 8, of 
KCS/Tex Mex's Responses and Objections to UP's First Requests for the Production 
of Documenls (TM-4/KCS-4). 

With regard to several of LT's requests - including Request Nos. I. 2, 
3, 5. 6, 9, 10, 13, 14, 16, 17, 18, 20, 21. 23, 24. 25 - you explained that, 
notwithstanding your general and specific objections., KCS and Tex Mex are 
searching for all responsive documents and will be producing all such documents that 
are not privileged. In other words, your objections will not affect the scope of your 
search and you will only wiihJiold privileged documents. For example: 

Request No, 2: You xplained that KCS and Tex Mex will be 
producing all workpapers. You noted thai none exist for Larry Fields. 
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Request No. 3: You explained that your response to this request should 
have referred to KCS/Tex .Mex filings in Ex Parte No. 573, in addition 
to the .March 30 joint filing in this proceeding. Further, you explained 
that KCS and Tex Mex are searching for all responsive documents 
other than the materials referred to in your response and will produce 
any that exist and are not privileged. 

Request No. 6: You explained that, eve.i though your response did not 
indicate the* anything would be produced in response to this request, 
KCS and Tex Mex are searching for all responsive documents and will 
produce any that are not privileged. 

Request No. 23: You explained that KCS and Tex Mex are searching 
for all responsive documents and will produce any tiiat are not 
privileged. In particular, you stated that KCS and Tex 'ex would not 
withhold as pnvileged any responsive studies performed by KCS or 
Tex Mex businesspeople outside the context of KCS/Tex .Mex's 
preparation of submissions to the Board in this proceeding. 

The fci.'owing memorializes our discussion of UP's other requests: 

Request No. 4: You explained that, notwithstanding your response, 
vvhich denied the existence of a "KCS-Tex Mex joint venture relationship" and 
referred to die relationship between KCSI and TMM, KCS and Tex Mex have 
searched or are searching for documents pertaining to any KCS-Tex Mex joint 
vennare relationship, including the specific materials referenced in the request, and 
vvill produce any that are not privileged. You stated that Tex Mex has already 
conducted such a search and has determined that it does not have any implementinr 
agreements, divisions agreements relating to traffic interchanged between Tex Me t 
and KCS or other responsive documents. 

Request No. 7: You explained that you will be producing all non-
privileged documents responsive to Request No. 7, not 'ust train delay reports. The 
only limitation on your production is that, with respect to those responsive document* 
that are Tex Mex Train Delay Reports, you would only be producing reports for 
delays in thc "Houston area" You agreed to provide a definition of the "Hou5,ton 
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area" for this purpose. The Houston-area limitation, however, does not apply to any 
other documents responsive to this request, which KCS and Tex .Vlex will be 
producing (unless privileged). 

Request No. 11: You explained that you believe that this request calls 
for categories of documents that are presumptively privileged. I explained that, 
whether or not some of the documents within the scope of this request might be 
privileged, the request also calls for documents that are not privileged, including 
communicationa between Tex .Mex and KCS businesspeople about the commercial 
rights - e.g.. access to Booth Yard ~ that are the subject of KCS/Tex Mex's 
condition requests. You agreed to inquire whether KCS or Tex Mex have any 
responsive documents that are not privileged. You will also inform us of any 
documents withheld on the basis of a privilege claim, as set forth below. 

Request No. 12: You indicated that KCS and Tex Mex are searching 
for all documents responsive to this request and will be producing any that sre not 
privileged, but will withhold all such documents until July 8, even if the documents 
relate to conditions that KCS/Tex Mex requested in their jouit filing herein on March 
30, 1998. 

Request No. 15: You indicated that KCS and Tex Mex are searching 
for all responsive documents relating to KCS/Tex Mex's service to Corpus Christi 
since the UP'SP merger, and will be producing any that are not privileged. I agreed 
to limit this request to documents relating to KCS/Tex Mex's service to Corpus 
Christi, 

Request Nos. 8 & 19: You explained that KCS and Tex Mex are 
searching for ail documents responsive to these requests, including dociunents that 
pertain to "potential" cooperation. However, KCS and Tex Mex will be producing 
only those documents that relate to cooperation that has already been agreed to 
between the parties and will withhold any documents that relate to "potential" 
cooperation. Thus, for example, if there exists a KCS business plan analyzing the 
benefits to KCS and Tex Mex of funxrc initiatives between the two railroads to 
develop Mexican (or other) traffic (which would be responsive to Request No. 19). 
you will withhold that document from production unless KCS and Tex Mex have 
already formally agreed to undertake the cooperation. 
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Request No. 22: You stated that the only responsive documents thus 
far are BNSF's traffic tapes, which have been supplied to KCS/Tex Mex. I indicated 
that UP would informally request a copy of these tapes from BNSF directly, and 
would look to you for a copy only if that etlort proves unsuccessful. 

With regard to any documents that KCS and Tex Mex withhold on 
grounds of privilege, you agreed that you would either (l) provide LT with a log 
identifying the document and the basis on which it was withheld or (2) notify us diat 
you have withheld categories of responsive documents and provide a description of 
such categories sufficient to allow us to assess (and dispute, if necessary) the 
appropriateness of the privilege claim. 

UP reserves the right to challenge (I) KCS/Tex Mex's refusal to 
produce all documents responsive to UP's requests, (2) the adequacy of your 
descnptions of documents withheld on grounds of privilege and the validity of any of 
KCS's or Tex Mex's privilege claims, and (3), based on our review of the documents 
produced by KCS/Tex Mex, die adequacy of your search for and/or production of 
responsive documents. 

Sincerely, 

David L. Meyer 
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Mac A. Fleming 
Preiid-nl 

William E. LaRue 
Secrttary-Trtiuurtr 

06 c 
Brotherhood of Maintenance of Way Employes 

Affiliated -jiith the A.F.L. C.I.O. and CLC 

June 1, 1998 

Vernon A. Williams, Secretary 
Surface Transportation Board 
ly^SK Street, N.W. 
Washington, DC 20423 

Re- Finance Docket No. 32760 (Sub-No. 26)fHouston/Gulf Coast Oversight) 

Dear Secretar>' Williams: 

Enclosed for filing with the Board are the original and 25 copies of the Brotherhood of 
Maintenance of Way Employes' (BMWE) notice of intervention in the above proceeding. 
BMWE intends to participate as a party of record in this proceeding. Alio enclosed is a 
diskette copy of BMWE's pleading in WordPerfect 7 format. 

Please stamp the extra enclosed copy a.« received and rtturn it to me in the enclosed, 
self-addressed, postage prepaid envelope. 

ENTERED 
Office of the Secretary 

JUN 04 1998 
Part of 

Public RecorfJ 

Respectfully submitted, 

Asst. General Counsel 

enclosures 

cc: M. A. Fleming 
W. A. Bon 

Vvilliam A. Bon, General Counsel 
26555 Evergreen Rd , Suite 200 
Southfield, MI 48076-4225 
Telephone (248) 948-1010 
FAX (248) 948-7150 

Donald F. GrifRn, Assistant General Counsel 
10 G Street, N.E., Suite 460 
Washington, D C, 20002-4213 
l\!lephone (202) 638-2135 
FAX (202) 737-3085 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

STB Finance Docket No. 32760 (Sub-No. 26) 

UNION PACIFIC CORP., UNION PACIFIC R.R., AND 
MISSOURI PACIFIC R.R.-CONTROL & MERGER-SOUTHERN 
PACIFIC RAIL CORP., SOUTHERN PACIFIC TRANS. CO., 
ST. LOUIS SOUTHWESTERN RY., SPCSL CORP., AND 

THE DENVER & RIO GRANDE WESTERN R.R. 

HnuSTON/GULF COAST OVERSIGHT 

NOTICE OF INTERVENTION 

Donald F. G r i f f i n 
Assistant General Counsel 
Brotherhood of M'.xntenance of 
Way Employes 
10 G Street, N.E., Suite 450 
Washington, DC 20002 
(202) 638-2135 

William A. Bon 
General Counsel 
Brotherhood of Maintenance of 
Way Employes 
26555 Evergreen Rd., Suite 200 
Southfie l d , MI 48076 
(248) 948-1010 

Attorneys f o r Brotherhood of 
Maintenance of Way Employes 

Dated: June 1, 1998 



NOTICE OF INTERVENTION 

The Brotherhood of Maintenance of Way Employes ("BMWE") 

re s p e c t f u l l y presents notice to the Board, pursuant to i t s 

Decision and Order served March 31, 1998, as corrected May 19, 

1998, of BMWE's i n t e r v e n t i o n as a party of record i n the above 

proceeding. The BMWE represents, f o r c o l l e c t i v e bargaining 

purposes under the Railway Labor Act, 45 U.S.C. §151, et seq. . 

maintenance of way employees on the nation's Class I r a i l r o a d s , 

including the Union P a c i f i c Railroad Company, Burlington Northe3.-n 

Santa Fe Railway Company, Kansas Cit y Southern Railroad Company 

and Texas Mexican Railroad Company. 

Servd ce of a l l decisions of the Board and the other parties:' 

f i l i n g s should be made upon the f o l l o w i n g : 

Donald F. G r i f f i n 
Assistant General Counsel 
Brotherhood of Maintenance of Way Employes 
10 G £creet, N.E., Suite 460 
Washington, DC 20002 
(202) 638-2J.35 

William A. Bor 
General Coun.sel 
Brotherhood of Maintenance of Way Employes 
26555 Evergreen Rd., Suite 200 
Southfield, MI 48076 
(248) 948-1010 
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Respectfully submitted. 

Donald F. G r i f f i n 
Assistant General Counsel 
Brotherhood of Maintenance of 

Way Employes 
10 G Street, N.E., Semite 460 
Washington, DC 2C'J02 
(202) 638-2135 

Attorney f o r BMWE 

Dated: June 1, 1998 


