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BEFORE THE 
SIJRFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 26) 

UNION PACmC CORPORATION, UNION PACIFIC RAiLROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PAOHC RAIL CORPORATION, SOUTHERN PACIHC 

TRANSPORTATION COMPANY, ST. LOUIS . ^ UTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT PROCEEDING 

MOTION TO COMPEL DISCOVER\ 
FROM BURLINGTON NORTHERN AND SANTA FE RAILWAY 

Pursuant to 49 CFR § § 1114.31, The Texas Mexican Railway Company (*Tex Mex") 

and Tlic Kansas City Southem Railway Company ("KCS") request The Honorable Stephen 

Grossman. Administrative Law Judge ("/kLJ") assigned by he Surface Tr̂ jisportation Board (the 

"Board" or "ST3'"), to issue an order compelling BNSF to provide the information requested in 

discovery requests propounded to BNSF on April 29,1998. BNSF should be required to ftilly 

answer the one Request for Productir̂ n of Documents, and produce, through discovery, a 

reasonable amount of readily available information. 



PROCEDURAL HISTORY AND SUMMARY 

On April 29, 1998. Tex Mex and KCS jointly served discovery on BNSF with regard to 

the Houston/GulfCoast oversight proceeding' and the February 12, 1998 Joint Petition." (TM-

12/KCS-13, attached as Exhibit A.) On May 14, 1998 BNSF served its Responses and 

Objections to KCS/Tex Mex's Second Set of Discovery. (Attached as Exhibit B.) 

DISCUSSION 

Tex Mex/KCS incorporate by reference its arguments on behalf of discovery for this 

proceeding as comained m Tex Mex/KCS's first and second Motions to Compel discovery fi-om 

UP. Tex Mex/KCS's sole discovery request to BNSF was: 

Produce all computenzed 100% BNSF traffic data for 1997, containing at 'east 
the fields listed in Attachment A hereto, a Rule 11 or other rebilling indicator, 
gross n-eight revenue, and fi-eight revenue net of allowances, refiinds, discoui.ts or 
other revenue offsets, together with documentation explaining the record layout 
and the content ofthe fields. To the extent particular items are unavailable in 
machine-readable fonn, (a) provide them in hard-copy form, and (b) provide any 
similar niachine-readabk: data. 

BNSF responds to this discovery request by stating that: 

Subject to and without waiving the General Objections stated above, BNSF 
objects to Document Request No. I (including Attachment A) to the extent it is 
vague, overly broad, unduly burd̂ msome. Notwithstanding these objections, 
BNSF will make available on June I , 1998, its 100% traffic data for 1997 in the 
same record layout and fields as ENSF has previously made available in Finance 
Docket No. 32760. 

' This proceeding was previously docketed S FB Finance Docket No. 32760 (Sub-No. 21) 
and has now been re-designated STB Finance Docket No. 32760 (Sub-No. 26) ("Houston/Gulf 
Coast Oversight"). 

* The "Joint Petition" refers to TM-i/KCS-5, the Joint Petition of the Texas Mexican 
Railway Company and the Kansas City Southem Railway Compejiy for Imposition of Additional 
Remedial Conditions Pursuant to the Board's Retained Oversight Junsdiction. 



As addressed Tex Mex/KCS's Motion to Comoel UP's responses, filed 

contemporaneously with this motion, Tex Mex/KCS will accept traffic tapes that are in a 

comparable format to the those produced in previous proceedings as long as they contain 

substantially the information requested in Document Request No. 1. However, Tex Mex/KCS 

must be assured by BNSF that either (1) this fonnat includes all acjustments later made to the 

traffic or (2) that BNSF waives its right to later object to the traffi; tape data because it does not 

include adjustments, as BNSF has done in the past. 

CONCLUSION 

For the foregoing reasons, BNSF should be compelled to provide information in response 

to the discover)' requested by Tex Mex and KCS. 

Respectfiilly submitted, 

Richard P. Bmening 
Robert K. Dreiiing 
THE KANSAS CITY SOUTHERN I4AILWAY 
COMPANY 
114 West 11* Street 
Kansas City, Missouri ̂ A\05 
T"'- 16) 983-1392 

16)983-1227 

Richard A. Allen / 
John V. Edwards 
Scott M. Zimmerman 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 2C006-3939 
Tel: (202) 2 /8-8660 
Fax: (202) 342-0683 

Attomeys for The Texas 
Mexican Railway Company 

nam A. Mullins 
Alan E. Lubel 
Sandra L. Brown 
TROUTMAN SANDERS LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Railway Company 



EXHIBIT A 
TM-12 

KCS-13 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

HNANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIHC CORPORATION, UNION P \ C I H C RAILROAD COMPANY 
AND MISSOURI P A C I H C RAILROAD COMPANY 

- C O N T R O L AND MERGER -
SOUTHERN PACIHC RAIL CORPORATION, SOUTHERN PACIHC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND THE 
KANSAS C I T Y SOUTHERN RAILWAY COMPANY FOR IMPOSITION OF 

ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD'S RETAINED 
OVERSIGHT JURISDICTION 

HRST DOCUMENT PRODUCTION REQUESTS DIRECTED TO THE 
BURLINGTON NORTHERN SANTA FE RAILWAY COMPANY 

Richard A. Allen 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER. LLP 

Suite 600 
888 IT" Street, N.W. 
Was'iington. D.C. 20006-3939 
Tel: (202)298-8660 
FSA; (202)342-0683 

Attorneys for The Texas Mexican Railway 
Company 

April 29,1998 

Richard P. Bruening 
Robert K. Dreiling 
T H E KANSAS CITY SOUTHERN RAILWAY 
COMPANY 
114 West 11' Stree: 
Kansas City, .Missouri 6410r 
Tel: (816) 983-1392 
Fax: (816) 983-1227 

William A. Mullins 
Alan E. Lubel 
Sandra L. Brown 
TROUTMAN SANDERS i.LP 
1300 I Street, N.W. 
Suite SOO East 
Washington. D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southern 
Railwav Company 



TM-12 
KCS-13 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

HNANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACIHC CORPORATION, UNION PACIHC RAILROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOUTHERN PACIHC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. .AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND THE 
KANSAS CITY SOUTHERN RAILWAY COMPANT FOR IMPOSITION OF 

ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD'S RETAINED 
OVERSIGHT JURISDICTION 

HRST DOCUMENT PRODUCTION REQUESTS DIRECTED TO THE 
BURLINGTON NORTHERN SANTA FE RAILWAY COMPANY 

INTRODUCTION AND RATIONALE 

Pursuant to 49 C.F.R. §§ 1114.21 — 1114.31, The Kansas City Southem Railway 

Company ("KCS") and "Hie Texas Mexican Railway Company ('Tex Mex ") direct the following 

document requests to The Burlington Northem Santa Fe Railway Company ("BNSF"). 

THE RAILROAD E^T^T^ES 

1. "BNSF" means The Burlington Northem and Santa Fe Railway Company, 

2. "HBT" means Houston Belt & Terminal Railway Company. 

3. "KCS" means The Kansas City Southern Railway Company. 



4. 'Tex Mex" means The Texas Mexican Railway Company. 

5. 'The Undersigned Parties" means The Texas Mexican Railway Company and Kansas 

City Southem Railway Company. 

6. "UP" means Union Pacific Raihoad Company and its predecessors, including but not 

limited to Missouri Pacific Railroad Company, Southem Pacific Rail Corporation and Southem 

Pacific Transportation Company, individually and collecfively. 

DEHNITIONS 

1. "Board" or "STB" means the Surface Transportation Board (or its predecessor agency, 

the Interstate Commerce Commission, if applicable). 

2. "Descnbe" when used in relation to a .iscussion, meeting or other communication means 

to identify the participants, the date or time penod when the communication took place, the 

location ofthe participants at the time of the communication and a detailed summary ofthe 

content of the communicanons. 

3. "Document" means any writing or other compilation of infonnation, whether pnnted, 

typed, handwritten, recorded, or produced or reproduced by any other process, including: mtra-

company commumcations, electronic mail; con-espoâ  ..ice; telegrams; memoranda; contracts; 

instmments: studies; projections; forecasts; summaries; notes, cr records of conversations or 

interviews; minutes, smnmanes, not«s, or records of conferences or meetings; records or reports 

of negotiations; dianes; calendars; photographs; maps; tape recordings; computer tapes; 

computer disks; other computer storage devices; computer programs; computer pnntouts; 

models; statistical statemems; graphs, charts; diagrams; plans; drawings; brtjchures; pamphlets; 

news articles; reports; advertisements; circulars; trade letters; press releases; invoices; receipts; 



financial statements; accounting records; and workp^ers and worksheets. Further the term 

"document" includes: 

a. both basic records and summaries of such records (including computer runs); and 

b. both original versions and copies that differ in any respect firom original version, 
including notes. 

4. "Identify," 

a. when used in relation to an individual, means to state the name, address, and 

business telephone number of the individual, the job title or position and the 

employer of the individual at the time ofthe activity inquired of, and the last-

known position and employer of the individual; 

b. when used in relation to a corporation, partnership, or other entity, means to state 

the name of the entity and the address and telephone number of its principal place 

of business; 

c. when used in relation to a document, means to: 

(1) state the type of document (e.g., letter, memorairdum, report, chart); 

(2) identify the author, each addressee, and each recipient; and 

(3) state the number of pages, title, and date ofthe document; 

d. when used in relation to an oral communication or statement, means to: 

(1) identify the person making the communication or statement and the 

person, persons, or entity to whom the communication or stz.tement was 

made; 

(2) state the date and place of the communication or statement; 

(3) describe m detail the contents of the communicatic n or statenent; and 



(4) identify all documents that refer to, relate to or evidence the 
communication or statement; 

e. when used in any other cor.iext means to describe or explain in detail. 

5. "Including" means including without limitation. 

6. "Person " means an individual, ccmpany, parmership, or other entity of any kind. 

7. "Provide" (except where the v/ord is used with respect to providing serv'ce or equipment) 

or "describe" means to supply a ci mplete narrative respoiise. 

8. "Produce" means to make available to the Undersigned Parties for copying and viewing. 

9. "Relating to" a subject means making a statement about, referring to, or discussing the 

subject, including, as to actions, any decision to take, n(>t take, defer, or defer decision, and 

including, as fo any condition or state of affairs (e.g., competition between carriers), its absence 

or potential existence. 

10. "Shipper" means a user of rail services, including a consignor, a consignee, or a receiver. 

1 \. "Studies, analyses and reports" include smdies, analyses, and reports in whatever form, 

including let ers, memoranda, tabulations, and computer printouts of data selected from a 

database. 

12. .References to railroaas, shippers, and other companies (including BNSF) include: 

subsidiaries; controlled, affiliated, and predecessor firms; divisions; subdivisions; components; 

units; instrumentalities. 

13. Unless otherwise specified, all uses of *he conjunctive include the disjunctive and vice 

versa, and words in the singular include the plural and vice versa. 

INSTRUCTIONS 

I. Any delay in production of requested documents is certain to prejudice the Undersigned 

Parties' ability to present to the Board the type of evidence sought by the Board in the new 



oversight proceeding. Accordingly, responsive documents should be produced to the 

undersigned counsel at Troutman Sanders LLP. 1300 I Street, N.W , Suite 500 East, Washington, 

D C. 20005-3314, not later than fi.'^een (15) days after the date of service. Serial production of 

relevant documents during that fifteen-day period is encouraged anc* requested. Objections, if 

any, should be ma le as soor. as possible, and not later than fifteen (15) days after the date of 

service ofthe requests. 

2. BNSF should contact William A. Mullins or Alan E. L ubel at (202) 274-2950 

inunediately to discuss any objections or questions with, a viev i resolving any dispute or issues 

of interpretation informally and expeditiously. 

3. Unless otherwise specified, these discovery requests cover the period beginning June I, 

1997 and ending with the date of the response. 

4. If BNSF has information vhat would permit a partial answer to any document request, but 

it would have to conduct a special study to obtain information necessary to provide a more 

complete response to that request, and ifthe burden of conducting such special study would be 

greater for BNSF than for KCS or Tex Mex: 

a. state that fact; 

b. provide the partial answer that may be made with information available to BNSF; 

c. identify such business records, or any compilation, abstract, summary based 
thereon, as will permit the undersigned parties to derive or ascertain a more 
complete answer; and 

d. as provided in 49 C.F.R. § 1114.26(b), produce such business records, or any 
compilation, abstract, or summary based thereon, as will permit the undersigned 
parties to derive or ascertain a more complete answer. 

5. If any information or document is withheld on the ground that it i i privileged or 

otherwise not discoverable. 



a. identity the information or document (in the manner provided in Definition 5 
supra); and 

b. state the basis for the claim that it is privileged or otherwise not discoverable. 

6. Pursuant to 49 C.F.R. § U 14.29, BNSF is under a dut>' to seasonably supplement its 

responses with respect to any question, includi'-.g u BNSF knows or later learns that its respoiisc 

•0 any document request is incorrect. 



DOCUMENT REOUEST 

Request No. I 

Produce all computenzed 100% BNSF traffic data for 1997, containing at least the fields 

listed in Attachment A hereto, a Rule 1'. or other rebilling indicator, gross freiglii revenue, and 

freight revenue net of allowances, refunds, discounts or other revenue offsets, together with 

documentation explaining the record layout and the content of the fields. To the extent particular 

items are unax ailable in machine-readable form, (a) provide them in hard-copy form, and (b) 

provide any similar machine-readable data. 

Respectfiilly submired this 29** day of Apnl, 1998. 

Richard A. Allen / 
.fclm V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
Tel: (202)298-8660 
Fax: (202) 342-0683 

/ittomeys for The Texas 
Mexican Railway Company 

Richard P. Bmening 
Robert K. Dreiling 
THE KANSAS CIT\ SOUTHERN RAU.WAY 
COMPANY 

114 West 11* Street 
Kansas City, Missoiui 64105 
Tel: (816)983-1392 
Fax: (816) 983-1227 

/nliMi A. MulHnT 
Alan E. Lubel 
Sandra L. Brown 
TROUTMAN SANDERS LLP 
1300 1 Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Railway Company 



Anffchn>yn< A 

Commodity Code (STCC) 
Hazardous Commodiry Code 
Shipper Name 
Ongiii City 
Ongin State 
Ongin SPLC 
Ongin FSAC 
Receiver Name 
Desnnation City 
Destination State 
Destinanon SPLC 
Destinauon FSAC 
Car Initial 
Car Number 
Waybill Number 
Waybill Date (yyimmJdd) 
Type Move Indicator 
AAR Car Type 
Ongin Railroad 
Railroad From 
Railroad To 
Destination Railroad 
On Junction 
Off Junction 
Net Tons 
Freight Revenue 
Unit Count 
Carload Count 
Trailer/Container Count 
First Railroad - RR Code 
First Railroad - Alpha 
Interchange Received Junction #1 
First Railroad - Split Revenue 
First Railroad Distance 
Second Railroad - RR Code 
Second Railroad - Alpha 
Interchange Received Junction ft2 
Second Railroad - Split Revenue 
Second Railroad Distance 
Third Railroad - RR Code 
Third Railroad - Alpha 
Car Ownership Code 
Mechanical Designation 
Tare Weight 
Railroad System Revenue 
Railroad System Miles 
Railroad Ton Miles 

Interchange Received Junction #3 
Third Railroad - Split Revenue 
Third Railroad Distance 
Fourth Railroad - RR Code 
Fourth Railroad - Alpha 
Interchange Received Junction #4 
Fourth Railroad - Split Revenue 
Fourth Railroad Distance 
Fifth Railroad ~ RR Code 
Fifth Railroad - Alpha 
Interchange Received Junction #5 
Fifth Railroad - Split Revenue 
Fifth Railroad Distance 
Sixth Railroad - RR Code 
Sixth Railroad - Alpha 
Interchange Received Junction #6 
Sixth Railroad - Split Revenue 
Sixth RailroaJ Distance 
Seventh Railroad - RR Code 
Seventh Railroad - Alpha 
Interchange Received Juncnon #7 
Seventh Railroad - Split Revenue 
Seventh Railroad Distance 
Eighth Railroad - RR Code 
Eighth Railroad • Alpha 
Interchange Received Junction #8 
Eighth Railroad - Split Revenue 
Eighth Railroad Distance 
Ninth Railroad - RR Code 
Ninth Railroad - Alpha 
Interchange Received Juncnon #9 
Ninth Railroad - Split Revenue 
Ninth Railroad Distance 
Tenth Railroad - RR Code 
Tenth Railroad - Alpha 
Interchange Received Juncnon #10 
Tenth Railr'>ad - Split Revenue 
Tenth Railroad Distance 
Eleventh Railrcad - RR Code 
Eleventh Railroad - Alpha 
Interchange Received Juncnon #11 
Eleventh Railroad - Split Revenue 
Eleventh Railroad Distance 



CERTIHCATE OF SERVICE 

I hereby certify that a tme copy of the foregoing "First Doounent Production Requests 

Directed To The Burlington Northem Santa Fc Railway Company" was served this 29* day of 

Apnl, 1998, by hand deliver' 'o counsel for Burlington Northem and counsel for Union Pacific, 

and by first class mail upon other parties of record. 

Jra L. Brownv 
Attomey for The Kansas City Southem 
Railway Company 



EXHIBIT B 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILRCAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACiFIC RAIL CORPORATION. SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORF AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANV 

OBJECTIONS AND RESPONSE OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY TO KCS/TEX MEX'S F'RST SET OF DOCUMENT 

PFx^DUCTION REQUESTS 

The Buriington Northem and Santa Fe Railway Company ("BNSF") objects and 

responds as follows to The Kansas City Southem Railway Company ("KCS") and The 

Texas Mexican Railway Company's (Tex Mex") First Set of Document Production 

Requests to BNSF. 

GENERAL OBJECTIONS 

BNSF objects to KCS and Tex Mex's '-Irst Set of Document Production Requests 

on the following grounds: 

1. Discoverv Is Premature. BNSF objects to KCS and Tex Mex's Rrst Set 

of Document Production Requests on the ground that discovery is premature because 

the Surface Transportation Board ("Bo.ard") has provided that this "proceeding will 

commence on June 8, 1998." Decision No. 12 at 2, served March 31, 1998. Under 



the Board's regulations, parties may only obtain discovery "In a proceeding." 49 C.F.R. 

§ 1114.21(a). This proceeding is to commence on June 8, 1998. 

2. Protecth/e Order. Discoverv Guidelines and ALJ Matters Ara Pent|inq, 

BNSF further objects to the extent that the subjects of protective order, d'scovery 

guidelines and appointment of an ALJ have been raised in this proceeding in a Motion 

filed by KCS and Tex Mex and are still pending before the Board. 

3. Discoven^ Sought Is Aireadv Covered Bv STB Order, BNSF objects to KCS 

and Tex Mex's Rrst Set of Document Production Requests on the ground that they seek 

infonnation or documents that BNSF is already required to be make available pursuant 

to the Board's prior Decisions. Pursuant to Decisran No. 10 at 19, served Oct 27.1997, 

BNSF is required to make available by July 15. 1998 its 100% traffic tape for the period 

from July 1, 1997 to June 30, 1998. ggfi alSS Decision No. 12 at 9, fn. 12. Since the 

Board has already established the specific time period and scope of traffic information 

BNSF is required to make avaiiabie in this proceeding, BNSF objects to KCS and Tex 

Mex's First Set of Document Production Requests to the extent it seeks infonnation or 

documents that differs in any way from what the Board has already required. 

3. PrivileoB. BNSF objects to Tex Mex and KCS' First Set of Document 

Requests to the extent that they call for information subject to the attomey wort( product 

doctrine, the attomey-client privilege or any other legal privilege. 

4. Scope. BNSF objects to Tex Mex and KCS' First Set of Document 

Requests to the extent that they attempt to impose any obligation on BNSF beyond 

those imposed by the Rules of Practice ofthe Board, 49 C.F.R. § 1114.21-31. 



5. Confidentlalitv/Privileoe. BNSF objects to Tex Mex and KCS* First Set of 

Document Requests to the extent that they call for information that is confidential or 

proprietary. 

6. Definitions. BNSF makes the following objections to Tex Mex ?nd KCS' 

definitions: 

3. "Document." BNSF objects to tiie definition of "Documenr as overiy broad 

and unduly burdensome to tiie extent that (i) it calls for ttie production of materials 

and documents that are as readily, or more readily, available to Tex Mex and 

KCS as to BNSF; (ii) it calls for the production of drafts; and (iii) it calls for the 

production of routine operating and accounting documents such as invoices and 

receipts. 

9. "Relating to." BNSF objects to the definition of "Relating to" in that it 

requires subjective judgment to determine what is requested and, further, that it 

potentially calls for the production of documents that are not directiy relevant to 

this proceeding. 

11. "Studies, analyses and reports." BNSF objects to tiie definition of "Studies, 

analyses and reports" in that it requires subjective judgment to determine what is 

requested and, further, it is overiy broad and unduly burdensome. 



DOCUMENT REQUEST 

Request No. 1 

Produce all computerized 100% BNSF traffic data for 1997, containing at 

least the fields listed in Attachment A hereto, a Rule 11 or other rebilling indicator, gross 

freight revenue, and freight revenue net of allowances, reiunds, discounts or other 

revenue offsets together with documentation explaining the record layout and the content 

of the fields. To the extent particular items are unavailable in machine -readable form, 

(a) provide them in hard-copy form, and (b) provide any similar machine-readable data. 

Response: Subject to and wittiout wah/ing the General Objections stated above, 

BNSF objects to Document Request No. 1 (including Attachment A) to the extent it is 

vague, overiy broad and unduly burdensome. Notwithstanding these objections, BNSF 

will make available on June 1, 1998. its 100% traffic data for 1997 in the same record 

layout and fields as BNSF has previously .nade available in Finance Docket No. 32760. 



Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland. Jr. 

The Buriington Northem 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 7616?-0039 
(817) 352-2353 

Respectfully submitted, 

^>LJOrt ^^prr)u'A/JffJm' 

Erika Z. Jdfies 
Adrian L. Steel, Jr. 
Kathryn A. Kusske 
Kelley E. O'Brien 

Mayer, Brown & Platt 
2000 Pennsylvania Ave. N.W. 
Washington, D.C. 20006 
(202) 463-2000 

and 

1700 East Golf Road 
Schaumburg. Illinois 60173 
(847) 995-6887 

Attomeys for The Buriington Northem and Santa Fe Railway Company 

Dated: May 14. 1998 



CgRTIF ICATg Q F S E R V I C E 

I hereby certify that a copies of the foregoing Objections and Response were 
served this 14th day of May. 1998. on Counsel for the Kai is City Southem Railway 
Company and the Texas Mexican Railway Company. 

ithryn AvKusske 



TM-3 
KCS-3 

C E R T I F f C A T F OF SFWVTrF 

I hereby certiiy that a tme copy of the "Motion To Compel Discovery From 

Burlington Northem And Santa Fe Railway" was served this 26* day of May, 1998, by hand 

delivery to counsel for Union Pacific and to the Honorable Stephen Grossman and by first class 

mail upon all other parties of record of thc Houston/GulfCoast oversight proceeding. 

Saiod̂ a L. Brov 
Attomey for The Kansas City SouUiem 
Railway Company 
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TROUTMAN SANDERS LLP 
A T O R N E Y S A T L A 

. L I M I I D L I A , I L t r v r A I T M E t l M I P 

I 300 I S H E E T . N W 

SUITE 500 EAST 

WASHINOTON. D C • 0 0 0 5 - J J i , 

T E L E F H O N ; 202.27*-2<Ut 

FACSIMILE 202-274-2««N 

W 

Wilhun A. Mulhiu 

May 25, 1998 

HAND DELIVERY 

The Honorable Stephen Grossman 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Suite 1 IF 
Washington, DC 20426 

RE: Finance Docket 32760 (Sub-No. 26) 
Union Pacific Corp., et al. - Control and Merge-
Houston/Gulf Coast Oversight 

Dear Judge Grossman: 

ft-. ENTERED 

JUN 04 1998 

PobUc Record 

Southem Pacific Rad Corp., et al. -

Enclosed 3lease find an onginal and one extra copy of each of the following dociunents 
in this proceeding: Motion to Compel Second Set of Discovery fiom Union Pacific Raibx)ad 
Company (TM-2/KCS-2) and Motion to Com ,̂ ;l Discovery fcom Burlington Northem and Santa 
Fe Railway (TM-3/KCS-3). 

Sincerely, 

William A. Mullins 
Attomey for The Kansas City Southem 
Railway Company 

cc: Parties of Record 



TM-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

nNANCE DOCKET NO. 32760 (Sub-No. 26) ^ ISg^ ^ 

UNION P A C i n C CORPORATION, UNION PACIFIC RAILROAD C O M P A N ^ 
AND MISSOURI \¥\.Q RAILROAD COMPANY 

-CONTROL .\ND M E R G E R -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN P A C i n C 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND T H E DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT PROCEEDING 

MOTION TO COMPEL SECOND S E T OF DISCOVERY 
FROM UNION P A C i n C RAILROAD COMPANY 

Richard A. Allen 
John V. Edwards 
Scott M. Zimmennan 
ZUCKERT, SCOUTT & R\SENBERGER, LLP 
Suite 600 
888 i r Street, N.W. 
Washington, D.C. 20006-3939 
Tel: (202)298-8660 
Fax: (202)342-0683 

Attorneys for The Texas Mexican Railway 
Company 

Rich9:d P. Bruening 
Robert K. Dreiling 
T H E KANSAS C I T Y SOUTHERN RAILWAY 
COMPANY 
114 West 11** Street 
Kansas City, Missouri 64105 
Tel: (816) 983-1392 
Fax: (816) 983-1227 

W'Uiam A. Mullins 
Alan E. Lubel 
Sandrs L . Browa 
TROUTMAN SANDERS LLP 
13001 Street, N.W. 
Saite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southern 
Railway Company 

May 26, 1998 



BEFORE THE 
SUPJACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (Sub-No. 26) 

UNION PACinC CORPORATION, UNION PACIHC RAILROAD COMPANY 
AND MISSOURI PAOnC RAILPOAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PAOFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAH.WAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

HOUSTON/GULF COAST OVERSIGHT P?OCEEDING 

MOTION TO COMPEL SECOND SET OF DISCOVERY 
FROM PACinC RAlLtWAP 

Pursuant to 49 CFR § § 1114.31, The Texas Mexican Railway Conpany ('Tex Mex") 

and The Kansas City Southem Railway Compzxiy ("KCS") requc«5t Thc Honorable Stephen 

Grossman, Admini strative Law Judge ("ALJ") assigned b> the Surface Transportation Ecard (the 

"Board" or "STB"), to issue an order compelling UP to provide the inf )rmation requested in 

discovery requests propounded to UP on April 29, 1998. UP should be required to ftilly answer 

Intertogatories, respond .o Request for Admissions, and produce, through discovery, a 

reasonable amount of '.eadily available information for several reasons, which are set forth 

below. 



PROCEDURAL HISTORY AND SUMMARY 

On April 29, 1998, Tex Mex and KCS jointly served a second set of discovery on UP 

with regard to the Houston/GulfCoast Cversight Proceeding' and the Febmary 12, 1998 Joint 

Petition.- (TM-11/KCS-12, attached as Exhibit A.) On May 14, 1998 UP served its Responses 

and Objections to KCS/Tex Mex 's Second Set of Discovery. (UP/SP-340, attached as Exhibit B.) 

It is important to note that Tex Mex/KCS firs' served discovery in this proceeding on UP 

on March 12, 1998. (TM-6/KCS-6.) On March 27, 1998, 'JP filed a Motion for Protective Order 

in which UP reftised to respond to any discovery whatsoever because, according to LT, there was 

no "proceeding" for discovery. (UP/SP-334.) Then, on March 31, 1998, the Board served 

Decision No. 12 in Sub-No. 21, which clarified the stams ofthe proceeding and set forth a 

procedural schedule. This proceeding is now known as the Houston/GulfCoast Oversight 

Proceeding. As a result, even though the discovery was proper when originally served on March 

12, 1998, Tex Mex/KCS re-served the previous document requests upon UP on April 8, 1998 in 

order to avoid any procedural objection and to make it an official part of the Houston/Gulf Coast 

Oversight Proceeding.' (The Re-served Document Producti:..! Requests were labeled TM-

8/KCS-8) 

' This proceeding was previously docketed STB Finance Docket No. 32760 (Sub-No. 21) 
and has now been re-designated STB Finance Docket No. 32760 (Sub-No. 26) ("Houston/Gulf 
Coast Oversight"). 

^ The "Joint Petition" refer; to TM-5/KC3-5, the Joint Petition of the Texas Mexican 
^ âilway Company and the Kaisas City Southem Railway Company for Imposition of Additional 
Remedial Conditions Pursuant to the Board's Retained Oversight Jurisdiction. 

^ Contrary to UP's assertion, Tex Mex/KCS never "withdrew" their earlier requests, but 
instead were trying to be conciliatory in light of UP s Motion for Protective Order and provide 
UP with another chance to respond to the discovery requests. 



Notably, on April 15, 1998, by letter to the Board, UP withdrew its Motion for Protective 

Order and indicated that it would respond to tne first requests by April 23, 1998. Nevertheless, 

in its April 23"* "Responses and Objections'" (UP/SP-336), UP again objected to the discovery 

requests and again refused to produce anything but a minimal number of documents. In addition, 

UP denied that the Board had any authonty to allow discovery in the Houston/GulfCoast 

Oversight Proceeding and stated that the responses, as minimal as they were, were only being 

provided voluntanly.' 

UP's offer to "voluntarily" provide discovery has proved insufficient and illusory. UP 

has in essence reftised to respond to any discovery undertaken by Tcx Mex/KCS.' Furthermore, 

UP's repeated claims, in their May 22, 1998 letter to Your Honor, that they have produced "a 

considerable amount of responsive information," and have "produc[ed] several hundred pages of 

responsive materials" are spurious. Of the alleged hundreds of pages produced in response to 

Tex Mex/KCS's first and second discovery requests, only nine pages are even close to being 

called responsive. Every other page or document allegedly produced in response to the Tex 

Mex/KCS discovery are either UP's previous filings in the various UP/SP proceedings; materials 

which UP would have known were aheady in Tex Mex's possess*on since Tex Mex was a 

* Interestingly, although UP admits having withdrawn its Motion for Protv*ctive Order, UP 
directs this Court to use the Motion for Protective Order as the basis for UP's arguments 
opposing discovery by Tex Mex/KCS. See May 22, 1998, Letter from counsel for UP to The 
Honorable Stephen Grossman at 2. 

' This position is inconsistent with the position taken by UP m its April 15, 1998 letter, to 
the effect that the re-serving of the discovery requests in the Houston/GulfCoast Oversight 
Proceeding mooted the procedural impediments UP asserted in U"?/SP-334, the March 27, 1998 
Motion for a Protective Ord er. 

* Due to UP's failure to comply with Tex Mex/KCS's first discover;' requests, Tex 
Mex/KCS filed on May 4. 1998 with the Board a Motion to Compel discovery. Upon yoiu-
appointment, this filing has been re-filed with you on May 20, 1998. 



signatory to those documents; or materials fi"om the original UP/SP merger document depository, 

copies of which have been in Tex Mex/KCS's possession for almost two years. Obviously, these 

so called "responsive documents" are materials that Tex Mex/KCS had access to before drafting 

their narrowly tailored discovery for the Kouston/Gulf Coast Oversight Proceeding. The 

documents produced by UP do not include basic information called for by the requests, which 

information is readily available to UP. The objections UP assert are not justified by fact or by 

law, and UP must be compelled to respond to the discovery requests put to it, both for the first 

and second discovery requests. Tex Mex/KCS seek to compel discovery responses to the 

discovery requests addressed in this motion, as well as the discovery disputes addressed in the 

motion to compel previously filed with this Court and still pending. 

DISCUSSION 

Initially, Tex .Mex/KCS would like to point out that they served their first discovery 

requests on UP back on March 12, 1998, nearly two and a half months ago. Nevertheless, UP 

has continually delayed and stonewalled Tex NiCx/KCS's discovery efforts, forcing Tex 

.Mex/KCS to file both this Motion to Compel ard the Motion to Compel filed May 4, 1998 with 

the Board and May 20, 1998 with this Court. As a iCSult of UP's stonewalling, UP has only 

produced nine pages of marginally responsive material to both the first and second set of 

discovery propountied by Tex Mex/KCS.' In addition, LT's delay tactics have left Tex 

MexyKCS less than two weeks before the June 8, 1998* filing date in this proceeding within 

Tex Mex/KCS incorporate by reference the reasoning against UP's objections based upon 
procedural and burden grounds which are addressed in the Tex Mex/KCS motion to compel filed 
with the Board on May 4, 1998 and with this Court on May 20, 1998. 

* On May 20, 1998, a multi-party motion for Extension of Time was filed with the Board 
seeking a 30 day extension of time for the June 8* filing. The motion, if granted, would extend 



which Tex Mex/KCS must continue to try and obtain the relevant discovery- and then incorporate 

It into an evidentiary filing. Clearly, LT's delay tactics will have protected them fi-om all 

discovery unless UP is immediately compelled to respond to discovery. 

The Board's rules of evidence and discovery are plainly set out in 49 C.F.R. part 1114. 

Discovery is aulhonzed in this proceeding pursuant to 49 C.F.R, § 1114.21(a), as well as the new 

mles adopted by this Board.' The Board's modification to 49 C.F.R. § 1114.21 (1997) of its 

Rules of Practice provides in pertinent part: 

(a) When discovery is available. 

(1) Parties may obtain discovery . .. regarding any matter, not 
privileged, which is relevant to the subject matter involved in a 
proceed ig . . . 

(2) It is not grounds for objection that the information sought will be 
inadmissible as evidence ifthe information sougtit appears 
reasonably calculated to lead to the discovery of admissible 
evidence. 

These modifications eliminated "the requirement that Board approval be sought for 

discovery procedures other than written interrogatories and requests for admission." FMC 

Wvoming Corporation and FMC C( loration v. Union Pacific Railroad Company, STP Docket 

No. 42022, at 3 'STB served Feb. 5, 1998). In this recent decision, the Board noted that the 

overall {;oal ofthe modifications was to expedite the discovery process, acknowledging that the 

the June S* deadline until July 8, 1998. Nevertheless, Tex Mex/KCS need a speedy mling on 
both of its Motions to Compel since not only has the Board not mled on the Motion for 
Extension of Time, even if it is granted, Tex Mex/KCS are still under a limited time firame in 
which to compile its evidentiary submission for the Houston Gulf Coast Oversight proceedmg. 

" These modifications were adopted by the Board in Expedited Procedures for Processing 
RaU Rate Reasonableness, Exemption and Revocation Proceedings, STB Ex Parte No. 527 (STB 
served Oct. I and Nov. 15, 1996) (Expedited Procedures), aff"d sub nom. United Transp. Union-
Ill. Legis. Bd V. STB, No. 97-1027 (D.C. Cir. Jan. 6, 1998). 



prior discovery mles "had the potential to impede expeditious discovery and [] generated too 

much paperwork." Id. at n.8. 

Of course, the scope of discovery authorized by the Board's Rules of Practice is mod '..d 

on the scope of discovery under the Federal Rules of Civil Procedure.'" The Federal Rules of 

Civil Procedure "allow broad scope to discovery and this has been »vell recognized by the 

courts." Wright, Miller & Marcus, Federal Practice and Procedure: Civil 2d. § 2007 (1994) 

(citations omitted). In addition, the standard for permissible discovery is that the requests seek 

information relevant to the subject matter of the rase. The relevancy of discovery has been 

broadly constmed to encompass any matter that might lead to the discovery of admissible 

evidence even though it may not be admissible as evidence. Hickman v. Taylor, 329 U.S. 495, 

91 L.Ed. 451 (1947). The guideli .ies for the federal m!e, which applies to all forms of discovery, 

encompasses the broad stand?jd against which Tex Mex/KCS's discovery requests must be 

evaluated. 

L UP should be compelled to produce responsts *̂  Interrogatory Nos. 3.4. S. and 6: 
Request for Production of Documents Nos. 5. j , 7. 8.9.10.11.12 and 13-. Request 
for Admissions Nos. 3. 4. 5. and 8. 

UP makes the same or similar objection to almost three-fourths ofthe Interrogatories, 

Requests for Production of Documents and Requests for Admissions propounded on UP in thc 

'° The Federal Rules of Civil Procedure, in language virtuallv identical to the Boaid's Rules 
of Practice, provide that: 

Parties may obtain discovery regarding any matter, not privileged, which is 
relevant to the subject matter involved in the pending action, whether it relates to 
the claim or defense of the party seeking discovery or to the claim or defense of 
any other party.. . . The information sought need not be admissible at the trial if 
the infomiation sought appears reasonably calculated to lead to the discovery of 
admissible evidence. 

Fed. R. Civ. P. 26(b)(1). 



Tex Mex/KCS second set of discovery. See Exhibit A. Specifically, UP makes the objection 

that Tex Mex/KCS are not entitled to any discovery with respect to Intertogatory Nos. 3, 4, 5, 

and 6; Request for Prod"Ciion of Documents Nos. 5, 6, 7, 8, 9, 10, 11, 12 and 13; and Request 

for Admissions Nos. 3, 4, 5, and 8 because there are ongoing negotiations regarding the topic of 

the discovery." These d'icovery requests seek various information on the Rosenberg to Victoria 

via Wharton line whî ft Tex Mex/KCS have proposed re-constmcting, by filing a constmction 

application with th- Board as part of its March 30, 1998 filing, in order to add infi-astmcture to 

the Houston area. LT asserts that Tex Mex/KCS's attempt to obtain discovery on this issue 

indicates Tex Mex/KCS's bad faith in negotianons. In addition, UP alleges that Tex Mex/KCS's 

intention is to abuse the discovery process in order to advance th'iir negotiating position. UP is 

wrong on all counts. 

The discovery requests propounded by Tex f-lex/KCS regarding the Rosenberg to 

Victoria via Wharton line simply seek facP̂ al information best found in the possession of the LT. 

Tex Mex/KCS are not seeking information that would in any way undercut UP's negotiating 

position or otherwise divulge confidential information to UP's detriment. UP should be required 

to produce facmal information, for example, such as what type of rail is currently in place on the 

line, what type of rail has been removed, how many acres does the total line include, or How 

many acres does UP own in fee. These and other issues are the subject ofthe discovery requests 

and are not, in any w ay, intended to provide Tex Mex/KCS with unlawful negotiating leverage. 

Rather these issues go directly to the scope of and analysis of the constmction petition that has 

" ^ P also raises the same objection to Interrogatory Nos. 1 and 2; Request for Production 
of Document No 4; and Requesc for Admission Nos. I, 2, 6, and 7. However, UP provides a 
sufficient enough response to these discovery requests so that Tex Mex/KCS do not seek to 
compel additional discovery on these requests. 



been filed. 

Importantly, UP does not raise an objection based upon privilege or relevance or even 

burden. Tex Mex/KCS have already shown that the information is relevant based upon the fact 

that the constmction application has been filed for this line. Instead, UP flat out reftises to 

respond to any of these discovery requests because in LT's belief Tex Mex/KCS are not entitled 

to discovery on the Rosenberg to Victoria line since there are ongoing negotiations. This novel 

objection is not supported by any legal authority.'̂  

Besides the fact that LT seems to ignore that Tex Mex/KCS must have this information 

to support their constmction application, UP aLu .ails to acknowledge that discovery oan also 

pave the way for settlement in every type of litigation. In fact, discovery and settlement 

discussions often occur simultaneously. See e.g. EEOC v. Hiram Walker & Sons, 768 F.2d SS4 

at 886 (1985) Furthermore, in class action suits, a settlement will only be accepted by the Court 

after discovery since "extensive discovery is an important indicia of the propriety of settlement 

negotiations." Weinberger v. Kendrick, 698 F.2d 61 at 74 (1982), see also In re Continental Inv. 

Corp., 637 F.2d 8 (1980), Duhaime v. John HancockMut. Life Ins. Co., 177 F.R.D. 54 (1997). 

Therefore, UP's objections can only be seen as improperly attempting to delay pei missible 

discovery. 

n. UP should be compelled to produce a response to Interrogatory No. 7 

Intertogatory No. 7 simply states "Describe in detail, and identify all documents 

sufficient to evidence, .he standing car capacity of all UP yards in ihe Houston area." UP's 

In fact, the only objection available on the basis of settlement is found in Federal Rule of 
Evidence 408. However, this mie prevents the admission into evidence any offer to compromise 
and does not even prohibit the discovery of such information. More importantly, this mie was 
not enacted to obstmct discovery on relevant facts with which to determine the appropnateness 
of any settlement. 



response includes objections on the basis of being vatjue, ambiguous, overbroad, unduly 

burdensome and seeking information that is neither relevant nor reasonably calculated to lead to 

the discovery of admissible evidence. UP also asserts that it would require a burdensome special 

study to respond.'- UP then states that it will produce in essence a response '.o whatever it 

chooses. Specifically, UP provides ?. response to this simple and easily understood request to 

only 4 ofthe 22 yards in the Houston vea. 

As your Honoi vill note in Tex Mex/KCS's evidentiary filing made March 30 ,1998, one 

ofthe requests for new remedial conditions which Tex Mex/KCS intend to renew and provide 

additional support for, is a request to be permitted to purchase Booth yard in Houston. As a 

result, Tex Mex/KCS seek in this discovery resp jnse to ascertain UP's total yard capacity for 

Houston and for each yard in order to determine whether this request is suppo.table by the 

evidence or whether another Houston yard would serve the same purpose as Booth yard. The 

discovery sought is thus plainly relevant and nanowly tailored to the relief Tex Mex/KCS seek in 

their March 30 filing. Therefore, Tex Mex/KCS request that Your Honor compel UP to respond 

to this request for Dallemp, Basm, Booth, Eureka, Hardy, City, M.K., Pierce, Congress, Glass 

Track, Dayton, Navigation, Lloyd, Durham, Dayton Plastic Storage, Passenger Deport Yard, 

Baytown, Mt. Belvieu and Coady Yards. 

IIL UP should be comoelled to oroduce a resoonse to Interrogatory No. 9 

Intertogatory No. 9 states "Describe in detail, and identify all documents created between 

January 1, 1996 and the present evidencing UP's plans for capital projects for the Houston area." 

" Tex Mex/KCS believe that LT may have already done or should have already done a 
smdy on the standing car capacity of the yards in Houston in lignt of the congestion problems 
that have occurtcd over the last year and in light of the fact that UP must produce a weekly report 
detailing the weekly capacity of the major yards in Houston. 



UP again responds by objecting on the basis of being vague, ambiguous, overbroad, unduly 

burdensome and seeking information that is neither relevant nor reasonably calculated to lead to 

the discovery of admissib'« evidence. UP then directs Tex Mex/KCS to its May 1, 1998 

infi-astmcmre report filed with the Board. UP's response in non-responsive. At the very least, 

UP must be compelled tc produce the underlying engineering report which was the basis for thc 

May 1 report as well as any other engineering report such as the one completed by DMJM. The 

production ofa self-serving document such as UP's May I filing is not responsive nor is it a 

sufficient response to discovery. 

The Houston/GulfCoast Oversight Proceeding will among other things look at whether 

the SP's infî tmcture would have produced the same severe service problems if it had never 

merged with UP. See Union Pacific Corporation, et al. -Control And Merger — Southern 

Pacific RaU Corporation, et al. (Houston/Gulf Coast Oversight Pt.oceeding), STB Finance 

Docket No. 32760 (Sub-No. 26) Decision No. 1 at 5 (STB served May 19, 1998). The capital 

plans documents, requested by Tex Mex/KCS, will assist Tex Mex/KCS is addressing this issue 

to the Board. Therefore, UP must be compelled to produce these documei.'ts. 

IV. UP should be compelled to produce a response to Interrogatory No. 10 

Intertogatory No. 10 states "Descnbe in detail, and identify all documents evidencing, the 

number of trains, train symbols, and operating times for all trains in Texas which have operated 

against the flow on LT directional operation lines fi-om January jQ, 1998 to the present." UP 

objects to the discovery on thc basis of it being unduly burdensofie and seeking information that 

is neither relevant nor reasonably calculated to lead to the discivery of admissible evidence. 

Nevertheless, UP states that certain identification information will be placed in thc depository. 

To date, no responsive documents have been placed in the depository for this Intertogatory. 
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Therefore, Tex Mex/KCS reserve the nght to address additional argument ifthe documents arc 

not produced prior to the discovery conference. 

V. UP should be compelled to produce a response to Reauest for Production of 
Document No. 2 

Document Request No. 2 states: 

Prrduce all computerized 100% Union Pacific Raihoad traffic data for 1997, 
containing at least the fields listed in Attachment A hereto, a Rule 11 or other 
rebilling indicator, gross freight revenue, and freight revenue net of allowances, 
refimds, discounts or other revenue offsets, together with documentation 
explaining the record layout and the content of the fields. Tc the extent particular 
items are unavailable in machine-readable form, (a) provide them in hard-copy 
form, and (b) provide any similar machine-readable data. 

UP responds to ihis discovery request by objecting on the basis of it being overbroad, 

unduly burdensome and seeking information that is neither relevant nor reasonably calcul3tcd to 

lead to the discovery of admissible evidence. fJP then states that it will produce 1997 traffic 

tapes in a comparable format to those previously produced in the oversight proceeding. In 

addition, UP demands that before it produces any tapes to Tex Mex/KCS, Tex Mex/KCS must 

contemporaneously produce its traffic tapes. 

Tex Mex/KCS will accept traffic tapes that are in a comparable format to the those 

produced in the oversight proceeding as iong as they contain substantially the information 

requested in Document Request No. 2. However, Tex Mex/KCS must bc assured by LT that 

either (1) this fomiat includes all adjustments 1. *er made to the traffic or (2) that LT waives its 

right to later object to the traffic tape data because it does not include adjustments, as UP has 

done in the past. Furthermore, although Tex ŷIcx/KCS are in the process of responding to UP's 

discovery and plan to make their traffic tapes available, LT should be admonished for attempting 

to delay their discovery fiirther. Tex Mex/KCS's discovery request for LT's traffic tapes was 

served 2 full weeks before LT's discovery was propounded on Tex Mex/KCS. In addition, as 

11 



noted previously, Tex Mex/KCS's evidentiary filing is due on June S*". However, LT's response 

to said filing would not be due until August 10, 1998. Therefore, it is completely inequitable 

base Tex Mex/KCS's nght to this discovery on UP's demand that the tapes be produced 

contemporaneously. 

CONCLUSION 

For the foregoing reasons, I T should be compelled to provide information in response to 

the second set of discovery requested by Tex Mex and KCS. 

Respectfiilly submitted. 

^ ^ ^ ^ 

Richard A. Allen 
John V. Edwards 
Scott M. Zimmerman 
ZUCKERT, SCOUTT«& RASENBERGER, LLP 
888 17th Stt-eet, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
Tel: (202) 298-8660 
Fax: (202) 342-0683 

Attomeys for Thc Texas 
Mexic?n Railway Company 

Richard P. Bmening 
Robert K. Dreiling 
THE KANSAS CITY SOUTHERN RAILWAY 
COMPANY 
114 West 11* Street 
Kansas City, Missouri 64105 
Tel: (816)983-1392 
Fax: (816)983-1227 

nam A. Mullins 
Alan E. Lubel 
Sandra L. Brown 
TROUTMAN SANDERS LLP 
nOOlSfrect, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Railway Company 

12 



EXHIBIT A 
TM-n 

KCS-12 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

nNANCE DOCKET NO. 32760 (Sub-No. 21) 

UNION PACinC CORPORATION, UNION PACiFIC RAILROAD COMPANY 
AND MISSOURI PACmC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOUTHERN PACinC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

JOINT PETITION OF THE TEXAS iviEXICAN RAILWAY COMPANY AND THE 
KANSAS CITY SOUTHERN RAILW AY COMPANY FOR IMPOSITION OF 

ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD'S RETAINED 
OVERSIGHT JURISDICTION 

SECOND SET OF DISCOVERY DIRECTED TO UNION 
PACinC RAILROAD COMPANY 

Richard A. Allen 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
Suite 600 
888 17 * Street, .N.W. 
Washington. D.C. 20006-3939 
Tel: (202)298-8660 
Fax: (202)342-0683 

Attorneys for The Texas Mexican Railway 
Company 

April 29, 1998 

Richard P. Bmening 
Robert K Dreiling 
THE KANSAS CITY SOUTHERN RAILWAY 
COMPANY 
114 West 11* Street 
Kansas City, Missouri 64105 
Tel: 816)983-1392 
fax: (816) 983-1227 

WilUam A. Mullins 
Alan E. Lubel 
Sandra L. Brown 
TROUTMAN SANDERS LLP 
1.100 I Street. N.W. 
S*iite 500 East 
Washington, D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southern 
Railway Company 



TM-11 
KCS-12 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

nNANCE DOCKET NO. 32760 tSub-No. 21) 

UNION PACinC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPAIVY 

-CONTROL AND MERGER -
SOUTHERN PACinC RAIL CORPORATION, SOUTHERN PACinC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OVERSIGHT PROCEEDING 

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND THE 
KANSAS CITY SOUTHERN RAILWAY COMPANY FOR IMPOSITION OF 

ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD'S RETAINED 
OVERSIGHT JURISDICTION 

SECOND SET OF DISCOVERY DIRECTED TO UNION 
PACinC RAILROAD COMPANY 

Pursuant to 49 C.F.R. §§ 1114.21 — 1114.31, The Kansas City Southem Railway 

Company ("KCS") and The Texas Mexican Railway Company ("Tex Mex") direct thc followmg 

intertogatories, document requests and requests for admission to Union Pacific Railroad 

Company. 

THE RAILROAD ENTITIES 

1. "BNSF" means The Burlington Northem and Santa Fe Railway Company. 

2. "HBT" means Houston Belt & Tcrtnmal Railway Company. 

3. "KCS" means The Kansas City Southem Railway Company. 



4. 'Tex Mex" means The Texas Mexican Railway Company. 

5. "The Undersigned Parties" means The Texas Mexican Railway Company and Kansas 

City Southem Railway Company. 

6. "UP" means Union Pacific Raikoad Company and its predecessors, including but not 

limited to Missouri Pacific Raikoad Company, Southem Pacific Rail Corporation and Southem 

Pacific Transportation Company, individually and collectively. 

DEFINITIONS 

1. "Board" or "STB" means the Surface Transportation Board (or its predecessor agency, 

the Interstate Commerce Commission, if applicable). 

2. "Describe" when used in relation to a discussion, meeting or other communication means 

to identify the participants, the date or time period when the communication took place, thc 

location of the participants at the time of the communication and a detailed summary of the 

content ofthe communications. 

3. "Document" means any writing or other compilation of information, whether printed, 

t>-ped, handwritten, recorded, or produced or reproduced by any other process, including: intra-

company communications; electronic mail; cortCspondence; telegrams; memoranda; contracts; 

instmments; studies; projections; forecasts; summanes; notes, or records of conversations or 

interviews; minutes, summanes, notes, or records of conferences or meetings; records or reports 

of negotia ions; diaries; calendars; photographs; maps; tape recordings; computer tapes; 

computer disks; other computer storage devices; computer programs; computer printouts; 

models; statistical statements; graphs, charts; diagrams; plans; drawings; brochures; pamphlets; 

news articles; reports; advertisements; circulars; trade letters; press releases; invoices; receipts; 



financial statements; accounting records; and workpapers and woricsheets. Further the term 

"document" includes: 

a. both basic records and summaries of such records (including computer runs); and 

b. both original versions and copies that differ in any respect from original version, 
including notes. 

4. "Houston area" means the 35 mile radius extending from the BT Union Station in 

downtown Houston located at 501 Crawford Street. 

5. "Identify." 

a. when used in relation to an individual, means to state the name, address, and 

business telephone number of the individual, the job title or position and the 

employer of the individual at the time of the activity inquired of, and the last-

known position and employer of the individual; 

b. when used in relation to a corporation, parmership, or other entity, means to statc 

thc name ofthe entity and the address and telephone number of its principal place 

of business; 

c. when used in relation to a document, means to: 

(1) state the type of document (e.g., letter, memorandum, report, chart); 

(2) identify the author, each addressee, and each recipient; and 

(3) state the number of pages, title, and date of the document; 

d. when used in relation to an oral communication or statement, means to: 

{I) identify the person making the communication or statement and thc 

person, persons, or entity to whom the communication or statement was 

made; 



(2) state the date and place of the conununication or statement; 

(3) describe in detail the contents ofthe communication or statement; and 

(4) identify all documents that refer to, relate to or evidence the 
communication or statement; 

e. when used in any other context means to descnbe or explain in detail. 

6. "Including" means including without limitation. 

7. "Person" ineaiia an i.ndividual, company, partnership, or other entity of any kind. 

8. "Provide" (except whc e the word is used with respect to providing service or equipment) 

or "descnbe" means to supply a complete narrative response. 

9. "Produce" means to make available to the Undersigned Parties for copying and viewing. 

10. "Rclatmg to" a subject means making a statement about, referring to, or discussing the 

subject, including, as to actions, any decision to take, not take, defer, or defer decision, and 

including, as to any condition or state of affairs {e.g., competition between carriers), its absence 

. ' potential existence. 

11. "Shipper" means a user of rail services, including a consignor, a consignee, or a receiver. 

12. "Sttidies. analyses and reports" include studies, analyses, and reports in whatever form, 

including letters, memoranda, tabulations, and computer pnntouts of data selected from a 

database. 

13. References to railroads, shippers, and other companies (including BNSF) include: 

subsidianes; coi;. ed. affiliated, and predecessor firms; divisions; subdivisions; components; 

units; instmmeitalities. 

14. References to the "fonner SP line" includes any part of or all of the rail line extending in 

a southwestemly direction from Rosenberg, Texas to Victoria, Texas, including, but not limited 

to the land, nghts of way, ballast, ties, switches, signals, signage, and grade crossing wamings. 



14. Unless otherwise specified, all uses of the conjunctive include the disjunctive and vice 

versa, and words in the singular include the plural and vice versa. 

INSTRUCTIONS 

1. Any delay in production of requested documents ., certain to piejudice thc Undersigned 

Parties' ability to present to the Board the type of evidence sought by thc Board in thc new 

oversight proceeding. Accordingly, responsive documents should be produced to thc 

undersigned counsel at Troutman Sanders LLP, 13001 Stt-eet, N.W., Suite 500 East, Washington, 

D.C. 20005-3314, not later than fifteen (15) days after thc date of service. Serial production of 

relevant documents dunng that fifteen-day period is encouraged and requested. Objections, if 

any, should be made as soon as possible, and not later than fifteen (15) days after the date of 

service of the requests. 

2. LT should contact William A. Mullins or Alan E. Lubel at (202) 274-2950 immediately 

to discuss any objections or questions with a view to resolving any dispute or issues of 

interpretation informally and expeditiously. 

3. Unless otherwise specified, these discovery requests cover the period begirming June I, 

1997 and ending with the date of the response. 

4. If UP has information that would permit a partial answer to any document request, but it 

would havt :o conduct a special smdy to obtain information necessary to provide a more 

complete response to that request, and if the burden of conducting such special study would bc 

greater for UP than for KCS or Tex Mex: 

a. statc that fact; 

b. provide the partial answer that may be made with infonnation available to LT; 



c. identify such business records, or any compilation, abstt-act, or summary based 
thereon, as will permit the undersigned parties to derive or ascertain a more 
complete answer; and 

d. as provided in 49 C.F.R. § 1114.26(b), produce such business records, or any 
compilation, abstt-act, or summary based thereon, as will permit the undersigned 
parties to derive or ascertain a more complete answer. 

5. If any infoimation or document is withheld on the ground that it is privileged or 

otherwise not discoverable, 

a. identify the infomiation or document (in thc manner provided in Definition 5 
supra); and 

b. statc the basis for the claim that it is privileged or otherwise not discoverable. 

6. Pursuant to 49 C.F.R. § 1114.29, UP is under a duty to seasonably supplemem its 

responses with respect to any question, including if LT knows or later leams that its response to 

any document request is inconect. 

INTERROGATORIFS 

1. Has the abandonment that has been authorized for the Wharton Branch line between SP 

milepost 2.5, near Rosenberg, Texas and SP milepost 25.8, near Wharton, Texas been 

consummated for any portion of or all of that line? Ifthe answer to this intertogatory is in the 

affirmative, for each portion for which abandonment was consummated, please descnbe the 

portion ofthe line by listing relevant mileposts, state the date on which the abandonment was 

consummated, and identify documents sufficient to demonstrate the fact that the abandonment 

has been consummated. 

2. Has the abandonment that has been authonzed for the Wharton Branch line between SP 

milepost 25.8, near Wharton, Texas and SP milepost 87.8 near Victoria, Texas been 

consummated for any portion of or all of that line? Ifthe answer to this intcnogatory is in the 

affinnative. for each portion for which abandonment was consummated, please describe thc 



potion ofthe iine by .isting relevant mileposts. state the date on which the abandonment was 

consummated, and identify documents sufficient to demonstrate the fact that the abandonment 

has been consummated. 

3. Descnbe in detail, and identify all documents sufficient to evidence, LT ownership and/or 

property interests, including, but not limited to easements and covenants, for the land underlying 

the former SP line called the Wharton Branch between Rosenberg, T«xas and Wharton, Texas. 

4. Descnbe in detail, and identify all documents sufficient • J e /idcnce, UP ownership and/or 

property interests, including, but not limited to easements and covenants, for the land underlying 

the former SP line called the Wharton Branch between Wharton. Texas and Victoria, Texas. 

5. Describe in detail, and identify all documents sufficient to evidence, non-UP ownership 

and/or property interests, including, but not limited to easements and covenants, for the land 

underlying the former SP line called the Wharton Branch between Rosenberg, Texas and 

Wharton, Texas. 

6. Describe in detail, and identify all documents sufficient to evidence, non-LT ownership 

and/or prope:ty interests, including but net limited to easements and covenants, for the land 

underlying the former SP line called the Whartcn Branch berween Wharton. Texas and Victoria, 

Texas. 

7. Descnbe in detail, and identify all documents sufficient to evidence, the standing car 

capacity of all UP yards in the Houston area. 

8. Descnbe in detail, and identify all documents sufficient to evidence, LT's track miles and 

road miles of all mrming tracks in the Houston area. 

9. Descnbe in detail, and identify ail documents created berween January 1, 1996 and the 

present evidencing LT's plans for capital projects for the Houston area. 



10. Descnbe in detail, and identify all documents evidencing, the number of trains, train 

symbols, and operating times for all trains in Texas which have operated against the flow on UP 

dirv'ctional operation lines from January 30, 1998 to the present. 

11. Descnbe in detail, and identify all documents evidencing, the number of tim.es thc siding 

at Laward, Texas has been used, and the duration of stay of any train using said siding at Laward, 

Texas. 

12. Is it still your intention to seek Board approval ofthc ownership "swap", of thc Houston-

Iowa Junction and Iowa Junction-Avondale lines, by filing an "appropriate joint request" as 

referenced in your February 18, 1998 letter to the Board regarding Service Order No. 1518. If 

your answer to this intertogatory is in the affirmative, please state when you plan to file such 

joint request. 

DOCUMENT REQUESTS 

Request No. 1: Produce all documents identified, or which should be identified, in 

response lo Interrogatories Nos. 1-11. 

Request No. 2; Produce all computerized 100% Union Pacific Railroad traffic data for 

1997, containing at least the fields listed in Attachment A hereto, a Rule 11 or other rebilling 

indicator, gross freight revenue, and freight revenue net of allowances, refunds, discounts or 

other revenue offsets, together with documentation explaining the record layout and the content 

of the fields. To the extent particular items are unavailable in machine-readable form, (a) 

provide them in hard-copy form, and (b) provide any similar machine-readable data. 

Request No. 3; Produce documents sufficient to ̂ ihow the terminal dwell times of rail cars 

in all of LT's Houston yards since January 1, 1998. 



Ryqwê ^ jSp, 4; Produce all line profiles, line maps, tt^ck charts, traffic charts, SPINS (SP 

Industty Number System) Charts Industty Locations, and traffic histones prepared and 

maintained by SP with respeci to the former SP line between Rosenberg and Victoria, Texas, 

from January 1, 1990 to the present. 

RtqWgSt r̂ 9t Produce all bid invitation documents prepared by LT with respect to the 

sale of any and all tt^ck sttucuu-e for any portion ofthe former SP line between Rosenberg and 

Victoria, Texas, from January 1, 1990 to the present. 

RMHWt r̂ Pr ;̂ Produce all bids received by LT for the purchase or salvage of any and all 

track stmcttires on the former SP line between Rosenberg and Victoria, Texas from January 1, 

1990 and the present. 

Rtquy t̂ Q̂t 7; Produce all documents reflecting the sale of any or all tt-ack stmctures on 

thc former SP line between Rosenberg and Victoria, Texas from January I, 1990 to the prcfcnt. 

Reauest No. 8: Produce all bids received by LT for the purchase of any part or all of the 

former SP line between Rosenberg and Victoria, Texas, with or without other line segments, at 

any time between January 1, 1990 and the present. 

Request No. 9: Produce all documents relating to the potential sale of any part or all ofthe 

former SP line between Rosenberg and Victoria, Texas, with or without other line segments, at 

any time between January 1, 1990 and the present, whether or not such sale was consummated. 

Ryqypst PJQ. \(): Produce all documents relating to a valuation of any part or ai' of thc 

former SP line betweea Rosenberg and Victona, Texas, with or without other line segments. 

Rgqwê t No. U: Produce all documents evidencing LT's title or right of use and possession 

of all portions ofthe right of way ofthe former SP line between Rosenberg and Victoria, Texas, 



including extt-a width right of way, and of any and all parcels of land curtently owned or 

possessed by LT with adjoin the right of way of the line. 

Request No. 12: Produce all cortcspondence relating to the former SP line between 

Rosenberg and Victoria, Texas, exchanged berween LT and the El Campo Economic 

Development Department at any time berween January 1, 1990 and the present. 

Request No. 13: Produce all cortcspondence relating to the former SP line between 

Rosenberg and Victoria, Texas, exchanged between LT and Rail-Tex Services Company, Inc. at 

any time between January 1, 1990 and the present. 

REQUESTS FOR ADMISSION 

For each Request for Admission set forth below which is denied in your response, please 

state the reason for your denial and the information or modification which would render thc 

statenent in the request comxt as required under 49 C.F.R. § 1114.27(a). 

1. Admit or Deny SP filed for and was subsequently granted abandonment authority for 

thc SP line between Rosenberg, Texas (MP 2.5) and Wharton, Texas (MP 25.8). 

2. Admit or Deny: SP filed for and was subsequently granted abandonment authority for 

the SP line between Wharton. Texas (MP 25.8) and Victona, Texas (MP 87.8). 

3. Admit or Deny: The line between Rosenoerg, Texas (MP 2.5) and Victoria, Texas (MP 

87.8) consists of 1,191.3 acres of which UP holds fee title to 352.2 acres. 

4. Admit or Deny: The weight of the rail line, at the time they were each granted 

abandonment authority were respectively: 113 pound rail for Rosenberg, Texas to Wharton, 

Texas; and 90 pound rail for Wharton, Texas to Victoria. Texas. 
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5. Admit or Deny: In Apnl 1994, LT valued the line between Rosenberg and Victoria, 

Texas, with much ofthe track in place, plus the 13.5 mile segment between Wharton and New 

Gulf, Texas which had 132 pound rail in place, at $9,579,000. 

6. Admit or Deny: No traffic has traversed the entire route between Rosenberg and 

Victoria, Texas since April 1994. 

7. Admit or Deny: Since April 1994, no tt-affic has originated or terminated on the portion 

of line between Wharton (MP 25.8) and Victoria (MP 87.8). 

8. Admit or Deny: The tt-ack between Wharton, Texas (MP 25.8) and Victoria, Texas (MP 

87.8 has been removed anri sold for salvage. 

Respectfiilly submitted this 29* day of April, 1998. 

Richard P. Bmening 
Robert K. Dreiling 
THE KANSAS CITY SOUTHERN RAILWAY 
COMPANY 

114 West 11* Street 
Kansas City, Missouri 64105 
Tel: (816) 983-1392 
Fax: (816) 983-1227 

Richard A. Allen 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
Tel: (202)298-8660 
Fax: (202)342-0683 

Attorneys for The Texas 
Mexican Railway Company 

ham A. Mulltns 
Alan E. Lubel 
Sandra L. Brown 
TROUTMAN SANDERS LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington. D.C. 20005-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Railway Company 
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Attachment A 

Commodity Code (STCC) 
Hazardous Commodity Code 
Shipper Name 
Ongin City 
Ongm State 
Ongin SPLC 
Ongin FSAC 
Receiver Name 
Destinanon City 
Destination State 
Destination SPLC 
Desnnation FSAC 
Car Initial 
Car Numbei 
Wayoill Number 
Waybill Date (yy/mnvdd) 
Type Move Indicator 
AAR Car Type 
Ongin Railroad 
Railroad From 
Railroad To 
Destination Railroad 
On Juncrion 
Off Juncnon 
Net Tons 
Freight Revenue 
Unit Count 
Carload Count 
Trailer/Container Count 
First Railroad - RR Code 
First Raikoad - Alpha 
Interchange Received Junction #1 
First Railroad - Split Revenue 
First Raikoad Distance 
Second Railroad -- RR Code 
Second Railroad - Alpha 
Interchange Received Junction #2 
Second Raikoad - Split Revenue 
Second Railroad Distance 
Third Railroad - RR Code 
Third Railroad - Alpha 
Eleventh Railroad Distance 
Car Ownership Code 
Mechanical Designation 
Tare Weight 
Raikoad System Revenue 
Railroad System Miles 
Railroad Ton Miles 

Interchange Recen ed Juncnon *I2 
Third Raikoad - Split Re enue 
Third Raikoad Distance 
Fourth Railroad - RR Code 
Fourth Raikoad - .\lpha 
hiterchange Received Junction #4 
Fourth Raikoad - Split Revenue 
Fourth Railroad Distance 
Fifth Raikoad - RR Code 
Fifth Raikoad - Alpha 
Interchange Received Junction #5 
Fifth Raikoad - Split Revenue 
Fifth Railroad Distance 
Sixth Railroaa - RR Code 
Sixth Railroad - Alpha 
Interchange Received Juncnon #6 
Sir.Lh Railroad - Spiit Revenue 
Sixth Railroad Distance 
Seventh Raikoad -- RR Code 
Seventh Railroad - Alpha 
hiterchange Received Junction #7 
Seventh Railroad - Split Revenue 
Seventh Railroad Distance 
Eighth Railroad - RR Code 
Eighth Raikoad - Alpha 
Interchange Received Junction #8 
Eighth Railroad - Split Revenue 
Eighth Railroad Distance 
Ninth Raikoad - RR Code 
Ninth Raikoad - Alpha 
Interchange Received Juncnon ff9 
Ninth Railroad - Solit Revenue 
Ninth Raikoad Distance 
Tenth Railroad - RR Code 
Tenth Railroad - Alpha 
Interchange Received Junction #10 
Tenth Railroad - Split Revenue 
Tenth Railroad Distance 
Eleventh Railroad - RR Code 
Eleventh Raikoad - Alpha 
Interchange Received Junction #11 
Eleventh Railroad - Split Revenue 
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TM-11 
KCS-12 

CERTinCATE OF SERVICE 

I hereby certify that a tme copy of the foregoing "Second Document Production Requests 

Directed To Union Pacific Raikoad Company" was served this 29* day of April, 1998, by hand 

deliv ;ry to counsel for Union Pacific and counsel for Burlington Northem, and by first cla&s mail 

upon other parties of record. 

Saki^ L. Brown 
Attomey for Thc Kansas City Southem 
Railway Company 



EXHIBIT B 

UP/SP-340 

BEFOF.E THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket >;o. 32760 (Sub-No. 21) 

UNION PACIFIC CORPORATION, UNION P.\CmC RAILROAD COMPANY 
AND MISSOLTU PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC V<JJL CORPOR.A.TION, SOUTHERN PACEFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY ~ OVERSIGHT 

UNION PACIFIC'S RESPONSES AND OBJECTIONS 
TO KCSTTEX MEX'S SECOND SET OF DISCOVERY 

Union Pacific Railroad Company ("UP") hereby responds to the 

"Second Set of Discovery Directed to Union Pacific Railroad Company" served by 

Kansas City Southen: Railway Company ("KCS") and Texas Mexican Railway 

Company ("Tex Mex') (collectively, "KCSyTex Mex") on April 29, 1998 

(TM-11/ices-12). 

These responses are being provided voluntarily. UP does not agree that 

parties are cnntled to any discovery at this time, or to general discovery at any time 

in this and fimire merger oversî t proceedings, which are not intended as a forum to 

relitigate the UP/SP merger. 



2 -

GENERAL RESPONSES 

Thc following general responses arc made with respect to all of the 

document requests, intertogatories and requests for admission (collectively, the 

"requests"). 

1. UP has conducted a reasonable search for information and 

documents responsive to thc requests. Except as objections are noted herein,- ail 

responsive documents shortly will be made available for inspection and copying in 

UP's document depository, which is located at the offices of Covington & Burling in 

Washington, D.C. UP will be pleased to assist KCS/Tex Mex in locating particular 

responsive documents to the extent that the index to the depository does not suffice 

for this purpose. Copies of documents will be supplied upon payment of duplicating 

costs (including, in the case of computer tapes, costs for programming, tapes and 

processing time). 

2. Production of document or information does not necessarily 

imply that they are relevant to this proceeding, and is not to be constmed as waiving 

any objection stated herein. 

- Thus, any respoiLse that states that responsive information or documents are 
being produced is subject to the General Objections, so that, for example, any 
documents subject to attomey-client privilege or the work product doctrine (General 
Objection No. 2) are not being produced. 



3. To the extent any of the documents or infonnation to be 

produced contain sensitive shipper-specific and other confidential infoimation, UP 

will produce such documents or information only upon the express agreement of 

coimsel for KCS/Tex Mex that the production will be subject to the protective order 

that was entered in the merger proceeding. 

GENERAL OBJECTIONS 

UP asserts thc following ger.eral objections with respect to all of the 

requests. Additional specific objections are stated at the beginning of the response to 

each tequesL 

1. LT objects to all of the requests on the grotmd that, as set forth 

in Decision No. 12, served March 31, 1998, this "proceeding will commence on June 

8, 1998." Accordingly, until June 8, all discovery is premature. Nevertheless, as set 

forth below. UP will respond voluntarily in advance of June 8 to reasonable 

discovery requests that address issues relevant to the forthcoming oversight 

proceeding relating to Houston/Gulf Coast service problems. 

2. UP objects to the production of, and is not producing, 

documents or information that are protected from disclosure by the attomey-client 

privilege, the work product doctrine, or any other applicable privilege or immunity. 



- 4 

3. UP objects to the production of, and is not producing, 

documents or information prepared in connection with, or containing information 

relating to, possible settlement of this or any other proceeding. 

4. UP objects to the requests to the extent they seek the production 

of documents or information that are confidential or proprietary. Any such 

documents or information will only be produced subject to the protective order that 

was entered in the merger proceeding. 

5. UP objects to the requests to the extent that they seek the 

production of documents or information that are not in UP's possession, custody, cr 

control, or cannot be foimd in the course of a reasonable search. 

6. UP objects to the requests to the extent that the> seek thc 

production of public documents or information that are readily available, including 

but not limited to documents on public file at the Board or the SEC oi clippings from 

newspapers or other public media, to KCS/Tex Mex. Notwithstanding this objection, 

UP will be producing some responsive materials of this kind, btit UP will not attempt 

to produce all responsive material of this kind. 

7. LT objects to the requests to the extent that they seek the 

production of documents or infonnation that are ;is readily obtainable by KCS and/or 

Tex Mex from their own files. Notwithstanding this objection, LT will be producing 



some responsive materials of this kind, but U? will not attempt to produce all 

responsive material of this kind. 

I . UP objects to the production of, and is not producing, draft 

submissions to the Board and documents or information related thereto. 

9. UP objects to Defmition No. 3 ("document") as overbroad and 

unduly burdensome. 

10. UP objects to Definition No \ ("Houston area") as vague, 

overbroad and imduly burdensome. 

II . UP objects to Defmition No. 5 ("identify") as overbroad and 

unduly burdensome. 

12. UP objects to Instruction No. 1 as unduly burdensome. 

13. UP objects to Instruction No. 3 as overbroad, unduly 

burdensome, and seeking information that is neither relevam nor reasonably 

calculated to lead to thc discovery of admissible evidence. 

14. UP objects to Instruction No. 4 as unduly burdensome. 

15. UP objects to the requests, including the Definitions and 

Instructions, to the extent they purport to impose any burden or obligation that 

exceeds that imposed by rhe Board's Rules of Practice and applicable precedents. 

16. Because all of the documents and inforination that might be 

viewed as responsive to KCSTex Mex's Requests have not yet been located and 



identified, UP reserves the right to assert additional objections as appropriate and to 

supplement the objections stated herein. 

SPECIFIC RESPONSES AND ADDmONAL OBJECTIONS 

INTERRQGATORIES 

Interrogatory No. 1 

"Has the abandonment that has been authorized for the Whanon Branch 
line between SP milepost 2.5, near Rosenberg, Texas and SP nulepost 25.8, near 
Whanon, Texas been consummated for any portion of or ail of that line? If the 
answer to this intertogatory is in the affirmative, for each portion for which 
abandonment was consummated, please describe the portion of the line by listing 
relevant mileposts. state the date on which the abandonment was consummated, and 
identify documents sufficient to demonstrate the fact tiiat the abandonment has been 
consummated." 

Response: 

UP objects to this interrogatory as seeking infoimation that is neither 

relevant nor reasonably calculated to lead to the discovery of admissible evidence. 

LT funher objects to this inieirogatory as an improper use of discovery in an effort 

by KCS/Tex Mex to gain advantage in ongoing negotiations with UP over the sale of 

the Whanon Branch. UP has responded to KCST"ex Mex s expression of interest in 

purchasing the Whanon Branch by making a reasonable offer to sell the line. 

KCS/Tex Mex summarily rejected UP's reasonable offer and have not responded with 

a counteroffer of their own. Instead of negotiating in good faith, KCS/Tex Mex's 

discovery requests reflect an intention to abuse the discovery process to advance their 

negotiating position and/or improperly inject the Board into commercial negotiations. 



KCSTex Mex should seek information about the Wharton Branch through the 

negotiating process, not through formal Board discovery. Subject to and without 

waiver of the foregoing objections, UP states that it has not abandoned the former SP 

Wharton Branch between SP milepost 2.5, near Rosenberg and McHattie, Texas, and 

SP milepost 25.8, near Wharton, Texas. 

Interrogatory No. 2 

"Has the abandonment that has been authorized for the Whanon Branch 
line between SP milepost 25.8, near Wharton, Texas and SP miiepost 87.8 near 
Victoria, Texas been consummated for any portion of or all of that line? If the 
answer to this intenogatory is in the affirmative, for each portion for which 
abandonment was consimimated, please describe the portion of the line by listing 
relevant mileposts, state the date on which the abandonment was consummated, and 
identify documents sufficient to demonstrate the fact that the abandonment has been 
consummated." 

Response: 

See objections stated in Response to Interrogatory No. 1. Subject to 

and without waiver of the foregoing objections, LT states that it has not abandoned 

the portion of the former SP Whanon Branch between SP milepost 25.8, near 

Whanon, Texas and SP milepost 87.8, near Victoria, Texas. 

Interrogatory No. 3 

"Describe in detail, and identify all documents sufficient to evidence, 
UP ownership and/or property interests, including, but not limited to easements and 
covenants, for the land imderlying the former SP line called the Whanon Branch 
between Rosenberg, Texas and Whanon, Texas." 



Response: 

LT objects to this intertogatory as vague, ambiguous, overbroad, 

unduly burdensome and seeking infonnation that is neither relevant nor reasonably 

calculated to lead to the discovery of admissible evidence. UP fiirther objects to this 

interrogatory as an improper use of discovery in an effort by KCST"ex Mex to gain 

advantage in ongoing negotiations with I T over the sale of the Whanon Branch. UP 

has responded to KCSTex Mex's expression of interest in purchasing the Whanon 

Branch oy making a reasonable offer to sell the line. KCSTex Mex summarily 

rejected UP's reasonable offer and have not responded with a counteroffer of their 

own. Instead of negotiating in good faith, KCST"ex Mex's discovery requests reflect 

an intention to abuse the discovery process to advance their negotiating position 

and/or improperly inject the Board into commercial negotiations. KCST"ex Mex 

should seek information about the Whanon Branch through the negotiating process, 

not through formal Board discovery. 

Interrogatory No. 4 

"Describe in detail, and identify all documents sufficient to evidence, 
UP ownership and/or propeny interests, including, but not limited to easements and 
covenants, for the land underiying the former SP line called the Whanon Branch 
between Whanon, Texas and Victoria. Texas.' 

Response: 

SfiS Response to Interrogatory No. 3. 
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Interrogatory No. S 

"Describe in detail, and identify ail documents sufficient to evidence, 
non-LT ownership and/or property interests, including, but not limited to easements 
and covenants, for thc land underiying the former SP line called the Whanon Branch 
between Rosenberg, Texas and Whanon, Texas." 

Response: 

See Response to Intertogatory No. 3. 

Interrogatory No. 6 

"Describe in detail, and identify all dociunents sufficient to evidence, 
non-UP ownership and/or property interests, including but not limited to easements 
and covenants, for the land underiying the former SP line called the Wharton Branch 
between Whanon, Texas and Victoria, Texas. 

Response: 

See Response to Interrogatory No. 3. 

Interrogatory No. 7 

"Describe in detail, and identify all documents sufficient to evidence, 
the standing car capacity of ail LT yards in the Houston area." 

Response: 

LT objects to this interrogatory as vague, ambiguous, overbroad, 

unduly burdensome and seeking infonnation that is neither relevant nor reasonably 

calculated to lead to the discovery of admissible evidence. LT further objects to this 

request as requiring a burdensome special study. Subject to and without waiver of 

the foregoing objections, the standing car capacity, as LT understands that term, of 
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UP's yards in the Houston area for which such data are reasonably available is set 

forth in documents tfjat will be placed in UP's document depository. 

Interrogatory No. S 

"Describe in detail, and identify all documents sufficient to evidence, 
UP's track miles and road miles of all running tracks in the Houston r.,ea." 

Response: 

UP objects to this interrogatory as vague, and as seeking information 

that is neither relevant nor reasonably calculated to lead to the discovery of 

admissible evidence. Subject to and without waiver of the foregoing objections, the 

mileage of LT trackage in and aroimd Houston Ci:n be detennined from track charts 

in UP's dociunent depository. 

Interrogatory No. 9 

"Describe in detail, and identify all documents created between January 
1. 1996 and the present evidencing LT's plans for capital projects for the Houston 
area." 

Response: 

UP objects to this interrogatory as vague, ambiguous, overbroad, 

unduly burdensome, and seeking information lhat is neither relevant nor reasonably 

calculated to lead to the disco"ery of admissible evidence. Subject to and widiout 

waiver of the foregoing objections, UP's plans for capital expansion projects in and 

around Houston zie set forth in UP's May 1, 1998 Repon on Houston and Gulf Coast 
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Infî micture in Ex Pane No. 573, a copy of which will be placed in UP's document 

depository. 

Interrogatory No. 10 

"Describe in detail, and identify all documents evidencing, the number 
of trains, train symbols, and operating times for all trains in Texas which have 
operated against the flow on LT directional operation lines from January 30, 1998 to 
the present." 

Response: 

UP objects to this interrogatory as imduly burdensome, and as seeking 

Information that is neither relevant nor reasonably calculated to lead to the discovery 

of adinissibie evidence. LT further objects to this request as requiring a burdensome 

special study. Subject to and without waiver of the foregoing objections, certain 

utuns are for various reasons scheduled to operate against the current of flow on UP 

directionally-operated lines over which Tex Mex has trackage rights. An 

identification of such trains is set forth in documents that will be placed in LT's 

document depository. 

Interrogatory No. 11 

"Descnbe in detail, and identify all documents evidencing, the number 
of times the siding at Laward, Texas has been used, and the duration of stay of any 
train usmg said siding at Laward. Texas." 

Response: 

UP objects to this interrogatory as vague, unduly bardensome, and 

seeking information that is neither relevant nor reasonably calculated to lead to the 
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discovery of admissible evidence. LT fiirther objects to this request as requiring a 

burdensome special smdy involving, inter alia, the downloading and study of 

voluminous computerized dispatching records. Subject to and without waiver of the 

foregoing objections, the siding at Laward is in regular use as a mainline passing 

siding. SfiS STB Service Order No. 1518, UP/SP's Reply in Opposition to KCS/Tex 

Mex Petition for Expedited Enforcement of Emergency Service Order No. 1518, Feb. 

9, 1998, Steele V.S., pp. 7-8, placed in UP's document depository. 

Interrogatory No. 12 

"Is it still your jitention to seek Board approval of the ownership 
'swap,' ofthe Houston-Iowa Junction and Iowa Junction-Avondale lines, by filing an 
"appropriate joint request' as referenced in your February 18, 1998 letter to the Board 
regarding Ser/ice Order No. 1518. If your answer to this inten-ogatory is in the 
affinnative, please state when you plan to file such joint request" 

Response: 

UP and BNSF intend shortly to file a joint requc-t for appropriate 

Board action with respect to the 'ownership swap'" described in the Febniary 18, 

1998 letter from Arvid E. Roach n to Secretary Williams. 

DOCUMENT REQUESTS 

Reauest No. 1 

"Produce all documents identified, or which should be identified, in 
response to Interrogatories Nos. 1-11." 
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Response: 

UP incorporates by reference herein its objections and responses to 

Intertogatories Nos. l-ll. 

Rgquest No. 2 

"Produce all computerized 100% Union Pacific Railroad traffic data for 
1997, containing at least the fields listed in Attachment .A hereto, a Rule 11 or other 
rebilling indicator, gross freight revenue, and fiieight revenue net of allowances, 
refunds, discoimts or other revenue offsets, together with documentation explaining 
the record layout and the content of the fields. To the extent particular iiê us are 
unavailable in machine readable form, (a) provide them in hard-copy form, and (b) 
provide any similar machine-readable data." 

Rtsponse: 

UP objects to this requcn as overbroad, unduly burdensome, and 

seeking information that is neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. Subjt to and without waiver of the foregoing 

objections, md further subject to the conditions described below. UP is prepared to 

produce traffic tapes for 1997 comparsble to the tapes previously supplied in the 

oversight proceeding and those that UP is required to produce on July 15, 1998 

pursuant to Decision No. 10, served Oct 24. 1997, p. 19. I T is working on such 

tapes and is prepared to produce them " • soon as they can be prepared, and 

significantiy in advance of the July 15, 1998 due date established in Decision No. 10, 

on condition that KCSTex Mex make contemporaneous production of the traffic data 

requested in Applicants' First Requests for the Production of Documents to Kansas 



- 14 -

City Southem Raihvay Company and The Texas Mexican Railway Company (LT/SP-

338), served May 13, 1998. 

"Produce documents sufficient to show the terminal dwell times of rail 
cars in all of UP's Houston yards since January 1, 1998." 

Response: 

LT objects to diis request as unduly burdensome, and as seeking 

information that is neither relevant nor reasonably calculated to lead to the discovery 

of admissible evidence. Subject to and without waiver of the foregoing objections, 

UP will be producing dociunents refiecting terminal dwell time statistics for the 

Houston-area yards for which LT has compiled such statistics. 

Request .No. 4 

"Produce all line profiles, line maps, track charts, traffic charts. SPINS 
(SP Industry Number System) Charts Indusuy Locations, and traffic histories 
prepared and maintained by SP with respect to the former SP line between Rosenberg 
and Victona, Texas, from January 1, 1990 to the present." 

Responie: 

LT objects to this request as vague, ambiguous, overbroad. uiiJuly 

burdensome and seekuig ir formation that is neither relevant nor reasonably calculated 

to lead to die discovery of admissible evidence. LT fiirther objects to this request as 

an improper use of discovery in an effort by KCS/Tex Mex to gain advantage in 

ongoing negotiations with UP over the sale of the Whanon Branch. UP has 



- 15 -

responded to KCSTex Mex's expression of interest in purchasing the Whanon 

Branch by making a reasonable offer to sell the 'inc. KCSTex Mex summarily 

rejected UP's reasonable offer and have not responded with a counteroffer of their 

own. Instead of negotiating in good faitii, KCS/Tex Mex's discovery requests reflect 

an intention to abuse the discovery process to advance their negotiating position 

and/or improperly inject the Board into commercial negotiations. KCST"ex Mex 

should seek information about the Wharton Branch through the negotiating process, 

not through formal Board discovery. Subject to and without waiver of the foregoing 

objections, track charts and maps covering the former-SP line between Rosenberg and 

Victoria are in LT's document depository. 

Request No. S ^ 

"Produce all bid invitation documents prepared by LT with respect to 
the sale of any and all track stmcmre for any portion cf the former SP line between 
Rosenberg and Victoria. Texas, from January 1, 1990 to the present." 

Response: 

LT objects to this request as unduly burdensome, and as seeking 

infonnation that is neither relevant nor reasonably calculated to lead to the discovery 

of admissible evidence. LT furmer objects to this request as an improper use of 

discovery in an effort by KCSTex Mex to gain advantage in ongoing negotiations 

with LT over the sale of the Whanon Branch. LT has responded to KCST*ex Mex's 

expression of interest in purchasmg the Whanon Branch by making a reasonable offer 
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to sell the line. KCSTex Mex summarily rejected LT's reasonable offer and have 

not responded with a counteroffer of their own. Instead of negotiating in good faith, 

KCSTex Mex's discovery requests reflect an intention to abuse the discovery process 

to advance their negotiating position and/or improperly inject the Board into 

commercial negotiations. KCS/Tex Mex should seek infonnation about the Wharton 

Branch through the negotiating process, not through formal Board discovery. 

Request No. 6 

"Produce all bids received by UP for the purpose or salvage of any and 
all track structures on the former SP line between Rosenberg and Victoria, Texas 
fixjm January I, 1990 and the present." 

Response: 

Sffc Response to Request No. 5. 

Request No. 7 

"Produce all documents reflecting the ale of any or all track structures 
on the former SP line between Rosenberg and Victoria. Texas from January I. 1990 
to the present." 

Response: 

See Response to Request No. 5. 

Request No. 8 

"Produce all bids received by UP for the purchase of any part or all of 
the former SP line between Rosenberg and Victoria, Texas, with or without other line 
segments, at any rime between January I, 1990 and the present." 
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Response: 

See Response to Request No. 5. 

Reauest No. 9 

"Produce all documents relating to the potential sale of any pan or all 
of the former SP line berween Rosenberg and Victoria, Texas, with or without other 
line segments, at any time bttween January 1, 1990 and the present, whether or not 
such sale was consummated." 

Resppn̂ :̂ 

Sss Response to Request No. 5. 

Request No. 10 

"Produce all documents relating to a valuation of any pan or all of the 
former SP line bcvween Rosenberg and Victoria, Texas, with or without other line 
segments." 

Response: 

See Response to Request No. 5. 

Reauest No. 11 

"Produce all documents evidencing LT's tide or right of use and 
possession of all portions of the right of way of the former SP line between 
Rosenberg and Victoria, Teras, including extra width right of way, and of any and all 
parcels of land cunentiy owned or possessed by LT wirh adjoin the right of way of 
the line." 

Response: 

ŜS. Response to Request No. 5. 
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Reauest No. 12 

"Produce all correspondence relating to the former SP line between 
Rosenberg and Victoria, Texas, exchanged between LT and the El Campo Economic 
Developmenl Department at any time between January I, 1990 and the present." 

Response: 

See Response to Request No. 5. 

Request No. 13 

"Produce all correspondence relating to thp ibrmer SP luie between 
Rosenberg and Victoria, Texas, exchanged between UP and Rail-Tex Services 
Company, Inc. at any time between January 1, 1990 and the present." 

Response: 

See Response to Request No. 5. 

REOVtSTS FQR APMKglQ^ 

Reauest for Admission No. 1 

"Admit or Deny: SP filed for and was subsequentiy granted 
abandonment authority for tlie SP line between Rosenberg, Texas (MP 2.5) and 
Whanon, Texas (MP 25.8). 

Response: 

UP objects to thus request for admission as seeking information that is 

neither relevant nor reasonably calculated to lead to the discovery of admissible 

evidence. UP ftirther objects to this request for admission as an improper use of 

discovery in an effort by KCSTex Mex to gain advantage in ongoing negotiations 

with UP over the sale of the Whanon Brarch. LT has responded to KCSTex Mex's 



19 -

expression of interest in purchasing the Whanon Branch by making a reasonable offer 

to sell the line. KCSTex Mex summarily rejected UP's reasonable offer and have 

not have not responded widi a counteroffer of their own. Instead of negotiating in 

good faith, KCSTex Mex's discovery requests reflect an intention to abuse the 

discovery process to advance dieir negotiating position and/or improperiy inject the 

Board into commercial negotiations. KCST'ex Mex should seek infonnation about 

the Wharton Branch through the negotiating process, not tiirough formal Board 

discovery. Subject to and widiout waiver of die foregoing objections, LT admits dial 

SP filed for and was granted autiiority to abandon its line between SP milepost 2.5 

near McHattie, Texas, and SP milepost 25.8, near Whanon, Texas. Ŝ g Docket No. 

AB-12 (Sub-No. 166X), Decision served Mar. 8, 1995. 

Reauest for Admission No. 2 

".Admit or Deny: SP filed for and was subsequently granted 
abandonment authority for die SP line between Whanon, Texas (MP 25.8) and 
Victoria, Texas (MP 87.8). 

Response: 

Sfie objections state-' in Response to Request for Admission No. 1. 

Subject to and without waiver of the foregoing objections, LT admits dial SP filed 

for and was granted authority to abandon its line between SP milepost 25.8 near 

Wharton. Texas, and SP milepost 87.8, near Victoria, Texas. Sss Docket No. AB-12 

(Sub-No. 162X), Decisions served Nov. 1, 1993 and May 12, 1995. 
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Request for .Admission No. 3 

"Admit or Deny: The line between Rosenoerg, Texas (MP 2 0) and 
Victoria, Texas (MP 87.8) consists of 1,191.3 acres of which UP holds fee tide to 
352.2 acres." 

Response: 

See objections stated in Response to Request for Admission No. 1. 

Subject to and without waiver of the foregoing objections, UP denies this request for 

admission. 

Request for Admission No. 4 

"Admit or Deny: The weight of the rail line, at the time Jiey were 
each granted abandonment authority were respectively: 113 pound rail for 
Rosenberg, Texas to Whanon, Texas; and 90 pound rail for Whanon, Texas to 
Victoria, Texas." 

Bnsmss:-

Sss objections stated in Response to Request for Admission No. 1. 

Subject to and without waiver of the foregoing objections, UP denies this request for 

admission. 

Reauest for Admission No. 5 
"Admit or Deny: In April 1994, LT valued the line between Rosenberg 

and Victoria. Texas, with much ofthe track in place, plus the 13.5 mUe segment 
between Whanon and New Gulf, Texas which had 132 poimd rail in place, at 
S9,5 79,000." 
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Response: 

See objections stated in Response to Request for Admission No. 1. 

Subject to and widiout waiver of die foregoing objections, UP states dial it has made 

a reasonable inquiry, but die infomiation presentiy known and readily obtaintble by 

UP is insufficient to enable LT to admit or deny this request for admission. 

Reauest for Admission No. 6 

"Admit or Deny: No traffic has traversed die entire route between 
Rosenberg and Victoria, Texas since April 1994." 

Response: 

Ss£ objections stated in Response to Request for Admission No. 1. 

Subject to and without waiver of the foregoing objections, UP admits that no trafBc 

has traversed the entire route between Rosenberg and Victoria (via Wharton) since 

April 1994. 

Reauest for .Admission No. 7 

"Admit or Deny: Since April 1994, no Q^c has originated or 
terminated on the portion of line between Whanon (MP 25.8) and Victoria 
(MP 87.8)." 

Response; 

Sss objections slated in Response to Request for Admission No. 1. 

Subject to and without waiver of the foregoing objections, UP admits this request for 

admission. 
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Request for Admission No. 8 

"Admit or Deny: The track between Whanon, Texas (MP 25.8) and 
Victoria, Texas (MP 87.8) has been removed and sold for salvage." 

Response: 

Sss objections stated in Response to Request for Admission No. 1. 

Subject to and without waiver of the foregoing objections, LT admits dial die track 

between SP milepost 25.8 near Wharton, Texas and SP milepost 87.8 near Victoria, 

Texas, has been removed, and LT states diat it has made a reasonable inquiry, but the 

information presentiy known and readily obtainable by UP is insufficient to enable 

LT to admit or deny whether the track was sold for salvage. 
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Respectfiilly submitted. 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LAWRENCE E. WZOREK 
Law Department 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5Qfi0 

ARVID E. ROACH D 
J. MICHAEL HEMMER 
DAVID L. MEYER 
MICHAEL L. ROSENTHAL 
Covington &. Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attomeys for Union Pacific 
Railroad Company 

May 14, 1998 
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CERTIFICATE OF SERVICE 

I, Michael L. Rosenthal hereby certify that on this 14th day o.* May, 

1998, I served a copy of Union Pacific's Responses and Objections to KCS/Tex 

Mex's Second Set of Discovery by hand on: 

Richard A. Aden 
John V. Edwards 
Zuckert Scotm & Rasenberger, LLP 
888 I7di Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 

William A. Mullins 
Sandra L. Brown 
David C. Reeves 
Troutman Sander* LLP 
1300 I Street, N.W. 
Suite 500 East 

Washington, D.C. 20005-3314 

and by first-class mail, postage prepaid, on all other parties of record. 

Michael L. Rosenthal 



TM-2 
KCS-2 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the "Motion to Compel Second Stt Of Discovery From 

Union Pacific Raikoad Company" was served this 26"* day of May, 1998, by hand delivery to 

counsel for Unic.i Pacific and to the Honorable Stephen Grossman and by first class mail upon 

all other parties of record of the Houston/Gulf Coast oversight proceeding. 

c 
Ira L. Bro\ 

Attomey for "iTie Kansas City Southem 
Railway Company 
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William A Mullins 

TROUTMAN SANDERS LLP 
A T T O R N E Y S A T L A W 

* L I M I T E D I » H P i R ' S f R S M i P 

1300 I S T R E E T N W 

S U I T E 500 c A S T 

W A S H I N G T O N 0 C 2 0 0 0 5 33 1 4 

T E L E P H O N E 2 0 2 - 2 7 4 - 2 9 5 0 

F A C S I M I L E 2 G 2 - 2 7 4 - 2 9 1 7 

I N T E R N E T w i H i a m m u t l . n s @ l i o u t m a n s a n 1 e f i com 

May 18. 1998 

RECEIVED 
m 18 1998 

MANAGtVENT 

MA H AND DKI i \ ^,R^ 

Mr. \ cr.ion A, Williams 
ATTN: STB Finance Doci<ct No. 32760 (Sub-No. 21) 
Surface Transportation Board 
1«)25 K Street. N.W.. Suite 7(»() 
V\ ashinuton. D C. 20(H)6 

Re: Finance Docket ^'c. ."̂ 3507. Texas .Mexican Rnihtdv cl al v. Iloustaii Relt & Tcriniiuil 

Dc?:-Secretary'Williams: 7C / ^ 

Raihtay ct al.; Finance Docket Nos. 33461. 33462. 33463, Tiuckutic Ri^its 
E.xcniplion — Hou.ston Belt ix Tcriniinil Raiht ay Co. 

On October 31. \ Tlie Texas Mexican Railway Company ("Tex Mex") and The Kansas 
City Souihem Railway Company ("KCS") filed a Petition for Lmergency Cease and Desist Order 
and Complaint with the Surface Transportation Board ("Board"). This complaint is still pending at 
the Board. On February 3. i9M8. Tex Mex and KCS also filed a F'etition for Consolidation. To 
Declare Exemptions Void Ab Initio, anci To Re\ oke Exemptions which is also still pending al this 
time. 

W e recentlv receiv ed a copy of the attached letter from lhe Port Temiinai Railroad 
Association to all the ccnants in the I nion Siation building located in Houslon. Texas. HBT is the 
lessee of thi^ building and î TRA is a subtenant. ImporlantK. the point of F'TR.\"s letter i< to notify 
ail other tenants "thai on or about .June 30. 1998. the HB& I will cease operations and ha\t no 
presence in the huildini>." iherefore. we submit this letter to the Board because we believe it is 
relevant to the Board's detennination ofthe issues addressed in the Complaint and the [-etilion to 
Re\oke 

Sincerely yours. 

William A. Mullins 

.Attomey for The Kansas City Southem 
Railuay ('ompan\' 

cc: Richard A. Allen. Esquire 
Arvid E. Roach. Esquire 
Erika Z .lones. Esciuire 



PORT TERMINAL RAILROAD ASSOCIATION 
501 CRAWFORD - UNION STATION HOUSTON - TEXAS - 77002 

TonW.Partrr (713)546-3320 
a,„trtill^/Tr...urtr (713) 54^3211 Far 

April 29. 1998 

All Union Siation Building Tenants: 

Bill Mathis of the Houston Belt & Temninai (HB&T) has informed the Harris Couniy -
Harris Sports Authority (HC-HSA, the Ur^on Station Building owner and our landlord) 
that on or about June 30. i998, the HB&T will cease operations and have no presence 
in the building. 

The Port Terminal Railroad Association (PIRA) is a named subtenant in the lease 
between HB&T and the HC HSA The PTRA can occupy the building through the 
termination of thc lease (November 8, 1998). the PTRAs plans for continued 
occupancy are not yet known. At Bill Mathis's request, effective May 1, 1998, 1 will be 
the (PTRA's) Union Station Building Manager. 

Should plumbing, electrical or heating/cooling iosues arise regarding the Union Station 
Building, please call Paul PereJ: at 546-3315 to report therr; Ihe PTRA will be using 
the same serv-ice providers the HB&T h^s been engaging. 

Should you have any questions about this matter or should ycu have Union Station 
Building conce»ns requiring attention, please feel free to let me know. 

Thanks! 
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PATTON B O G G S . L . L . P 
2 5 5 0 M S T R E E T , N W 

W A S H I N G T O N D C 2 0 0 3 7 - I 3 5 0 

I 2 0 2 1 4 5 7 - 6 0 0 0 

F«cs iM.L t ' 202 4 5 7 6315 

Mav 12. 1̂>98 

lhe lion Nernon .A. Williams. Secrelar> 
Surtace 1 ransporuilioii Board 
1M2.̂  K Street. N.W . 
Washingion. IX ' 20423-()()()l 

<o. jĵ ) 

4 
-A 

^^^iQtVfliiT 
W R I T E R «> O ^ E C T D i A l j ^ g ^ " • i 

(202)4<7-A335 

Re: Finance Doekei No. 32760 (Sub No. X ) • ' nion Pacific Corporation, 
el al -- Control and Merger -- Southern Pacific Rail C orpt-ration el al. 
-- (Jverjitfht Proceeding 

Dear Secrelar\ W illiams: 

I submit \Mtli tl-.is letter an original and 25 copies of tiie Ilighh Confidential and Public 
\ersions ofthe Pelilion ofihe .Arkansas. I.ouisiana & Missi.>sippi Railroad ( ompan> lor an 
.Additional R'-medial ( ondilion. and the accompan\ing \ erified Stalemenl ol I arr\ .1. .Ahlers. 
Plea.se dale-stamp the additional cop\ of each for return b\ our messenger. 

I also enclose copies of bolh \ersions ofthe Peiition and \ erified Slatenicnl on a diskette 
in W ord Perfect (iM. uhich is Iranslalable t(. W ord Perlecl 7.0. 

As staled on our cerlific;i'e of service, ue ha\e serxed the I ublic version on all parties of 
record. 1 ha\ e al.st> served the Highl;. Confidential \ersion upt)n oulsicle counsel lor I emu 
Pacific b\ hand toda>. and the Public \ersion v-non inside counsel for I P by 1 edi.x. W e uil l 
ser\e the I lighl\ C onlldential \ersioii on outside ci>uiv:ci for ain parly of record in the oversight 
proceeding who so requesls and ubo provicljs e\ dence (if execution ol the highlv confidential 
undertaking required under the protective order in Iorce in this merger case. Please let me know 
if ue should tolKnv some differeni procedure regarding service ofihe Highlv Confidential 
version. 

MAY 1 3 1998 
Part ot 

Public R«cora 

^,^rnt>crelv 

Scoit N. Su ne 

(\runsel for the .Arkansas. I.ouisiana 
and Mississippi Railroad Companv 
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OHlce ol the Sccr .1 

m 1̂  ^̂^̂  

Br;i oRi: THI: 
Sl Rl ACi; IRANSPOR I A I ION BOARD 

part o< 
PubHc Record Finance Docket No. 32760 (Sub No. S )̂ 

UNION PAC II IC CORPORA HON. INION PAC TFIC RAILRCMD-/^Sl 
COMPANY 

AND MISSOURI PACIFIC RAILROAD COMPANY 

- C (JN 1 R(JL AND MF.RCJLR -

S O n U l RN PACIFIC RAM CORPORAUON. S O n i l l RN PACIFIC 
TRANSPC iKi A 1 ION COMPANV. SI 1 ()( IS SOI I HW I Sl I RN 

RAILWAV 
COMPANY. SPCSL CORP. AND I l l l Dl N \ I R AND 

RIO CiRANDi; W I STIiRN RAILROAD COMPANY 

OVIiRSK.III PROCI.I.DINCi 

PI 11 1 ION Ol 1 111 ARKANSAS. l.Ol ISIANA AND 
MISSISSIPPI RAILROAD COMPANY FOR 
AN ADDI I IONAL RFMI DIAL COND! 1 ION 

Fhe .Arkansas Fouisiana t'e Mississippi Railroad Companv (" AI.&NF') respeclfulls 

submits this petition Ui the Board under us general ov ersight jurisdiction in tliis ca.se. I he 

merger ofthe I nion Pacific ("I P") and Southern Pacific ("SP") svstems has had a dramatic 

negaliv e effect on the .serv ice and rates prov ided bv the me: ged I 1 .-.v stem lo ihe . \ i A:M. 

because it eliminated the \ igonuis conipetiti<in lhat previously exis'.ed between the I P and SP 

Since llie meiger. .AI.<t.M shippers have had onlv the much more limited choice of shipping via 

the mended I P svstem or v ia connections over the Kansas Cilv Southern Railv.av ( 'KCS") This 

' I he petition is not submitted in response to Dicision No. 12 regarding proposed new 
C(Midilions to remedv traffic congesiion and olhei problems in the Houston area, as it does ni;t 
address lhat .subject. 
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competition has been insufficient lo prevent the I P fiom raising its rates up to % where 

contract rates have expired.' 

To remedy I I K lack of effective competition for its traffic, the AL&.M respectfully 

requests the F. iard to add one additional remedial condition to those imposed in Decision No. 44 

— namely, lo permit the Burlington Northern and Santa Fe Railway Company ("BNSF") lo 

interchange traffic w ith the AI .&M at Fordyce. AR. on a line over which the BNSI aireadv has 

overhead lrack:'ge rights. AL&M would exclude from the iraffic open lo BNSF all iraffic v.hich 

can be handled bv the KCS direct lo destination or from origin. I he condition is thus limited to 

ensuring that AF&M and ils customers have access lo two rail systems (I P and BNSF) able to 

compete for .ALttM IK.'fic which the KCS cannot direcllv serve. 

1 his condition replicates the Lake C harles condition applicable to points that were served 

befoie the mer> er bv I P. SP and KCS. .As is thc case at Lake Charles, the KC Ŝ. although 

theoretically constituting a second cr.rrier (such that points on the AL&M are not "2-to-l' points 

as the Board has u êd lhat term in this proceeding), offers direct service lo only a fraction ofihe 

destinations required by AI.&M's customers. Permitting access bv the BNSF lo .AL&M iraffic 

would therel'ore be squarelv vvithin the Lake i harles precedent. I nlike the ' " 'arles 

condilioii. h( svever. it would nol require anv access by BNSl lo Kt S lacilities. bul would 

simply e anl BNSF. vsliich airead has the right, pursuant lo Decision No. 44. lo run ils trains 

over the 1 iouslon-Meniphis-Sl. Louis corridor, the additional right to slop al 1 ordvce. .AR and 

pick up and set off cars originating or terminating on lhe AL&M 

In the Highl v Confidential v ersion of this pelilion. .Attachment 1 to the accompanying 
\ erified Statement of AL&M President Larrv .1. .Ahiers details the substantial rale increases lhat 
have been put into effeci so far bv the I P. 
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I. Factual Back;;round 

A. Idenlitv and Interest of AL&M 

I he .A' .&M is a class III short line rail earrier serv ing customers in southern .Arkansas 

and northern Louisiana As shown on the accompanying map (.Attachment .A), the AL&M 

operates over 109 miles of track from a northern terminus at 1 ordvce. .AR. south through 

rosscti. ,AR and B.i .trop. L A. lo ils southerly terminus at Monroe. L.A." 

Ihe AL&M todav interchanges tratfic wilh the I P bolh al f ordvce. located on the former 

SP mainline between Houston and Memphis, and at Monroe, which is located on I P's 

north-.soulh line betueen Little Rock and Pine Bluff. .AR and Lake C harles. L.A. I he I P can 

also serve Bastrop. L.A. whieh is localed on a branch ofihe I P's Little Rock-lake Charles line 

and can be served bv a Monroe switch creu. 1 he .AL&.M interchanges iraffic uiih the KC S at 

Monroe. LA. localed on KCS's east-west line from Shreveport. L.A to Meridian. MS. 

The AL&M's principal customers are ( i ) (icorgia-Pacific. whose facilities in I ordvce and 

Cro.s.sett. AR produce pulp, paper, paperboard. lumber, pivuood. other wood products, and 

chemical resins;" (2) Inlernalionai Paper, whose plant in Bastrop. L.A produces paper: (3) Cieo 

Chemical Companv. (4) the ()uachila I erlili/er C ompanv; ( 5) the Shops W arehouse; (M ( eniurv 

North of Crossetl. .AR. the .AL&M operates, bv means ofa haulage agreenent. over track 
owned by its sister railroad, the 1 ordvce & Princeton Railroad. 

^ Fhe .AL&M and the Fordyce & Princeton Railroad are vvhoilv owned bv Cieorgia-Pucific 
Corporation. Cleorgia-Pacific aco..ired what is now the 1 ordvce & Princeton in I'^Sl from the 
bankrupt Rock Island line, in' esling .some S7 million to acquire and reconstruct the iine with liie 
express purpo.se of ensurin : access to the St. Louis Southwestern (subsequent!) SP. nou I I ' i 
line at Fordyce. Similarly .icorgia-Pacific in ]'-)'•)] spent approxin atelv S6.3 miiiion to purchase 
and rehabilitate the line from Crossetl. ,AR to Monroe. L.A (then ov.ned bv ihe .Arkansas. 
Louisiana and Missouri Railway) to ensure access at Monroe to the I P line and lo the line now 
owned bv Kansas Citv Southern. 
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Redi-Mix. a cement plant and (7) the Coating & Laminating Companv. I hese companies' 

products move in various types of cars (owned by either AL&M or the line-haul carriers) to 

destinations throughout the United States. See ihe attached verified statement ofthe President 

ofthe AL&M. Larry .1. Ahlers. at 2-3 (hereinafter "Ahlers V.S."). 

B. AL&M's Panicipition in the LP SP .Merj-er Proceeding 

The AI.&M previously raised its concerns aboui the current lack of effective competition 

for its traffic in the I P ov ersight proceedings' and in FA Parte No. 573. Rail Serv ice in the 

WV'stern F'nited States.' In both proceedings, the AF&M reported lo the Board that the merger 

has had serious detnmental effects on the AL&M and its shippers (see below). It has become 

increasingly clear that the limited competition offered bv the KCS L'. Monroe is ineffective to 

prevent I P's unresponsive service and rate increases. 

In the original I P'SP merger case the AL&M did not request ihe condition it is now 

seeking because; there appeared lo be no precedent for remedial access bv a third carrier uhere a 

merger would reduce the av ailable carriers fr(.m 3 lo 2. In Decision No. 44. however, the Board 

provided a clear precedent for .AL&M's requested condition b> granting the BNSF access lo Lake 

Charles area shippers, even though Lake Charles is served for .some routings by the KCS I he 

Lake C harles area remedv of access by the BNSF should be provided lo the .AL&M and ils 

customers as well. 

Letter from S. Rus.sell Fedder to I he lh>n. N ernon .A. W illiams, .lulv 31. \ W1 m 1 in. 
Dkt No. 327(i(). 

" Statement of Larrv .1. .Ahlers. President of .AL&M. at the Board's hearing Oclober 27. 
1997; Reporl in Respon.se to Board's January 13 Order, filed Februarv 12. 1998. 



PI Bl.K VKRSION 

C. |)v-i;)m;pial C\) npetitive F fleas ofihe I T> si> viyr^.^ np the AI.&M 

I he ,AL& .1 and its shippers have been seriously and adversely affected bv the i P SP 

merger. I hese problems, which are described in detail in the attached verified statement of .Vir. 

Ahlers. include: 

• I P rate increases of up lo % (Ahlers \'.S. al 6-7); 

• threatened funher increases in I P rales (.Ahlers \'.S. al 6-7); 

• a sev ere reduction in the frequenev of car pickups and setouts bv the I P. 
Irom five or six days per ueek to once a week or even zero on more than 
one occasion (Ahlers V.S. al 4-5); 

• the verv late return of cars, necessitating the acquisition of 350 additional 
cars by the AL&.M (Ahlers V.S. al 4-5); 

• increa.sed line-haul transit limes (up to 132% greater) for movements via the 
1 !• (Ahlers V.S. al 8); 

• llic necessilv of AL&M's customers shipping producis bv truck or 
intermodal. at substantially increased costs, in order to meet deliverv 
schedules ( Ahlers \'.S, at 8-9); 

• the consequent reduction of carloadings on the .AL&M bv 32% during the 
since .lulv 1 997 (.Vhlers V.S. at 8-9); and 

• the need to compiv uith the changing service dictates o f l P c( -niniz 
where emplv cars are received and uhere loaded cars are tendered, for 
example, requiring AI &M during parts t)f februarv-April 1998 to receive 
all emplv cars at Fordyce. .AR at .AL&M's nortiiern terminus, and to tender 
all loaded ears al Monroe. L.A. at the souihem end of A! &M's 109-mile 
svstem (.Ahlers V.S. at 7-8). 

1. Poor Serv ice 

I hese pmblems are not simplv b>-producis of LP's "serv ice mell-doun." Instead thev 

rellect a lack of competitivelv-driven incentives lor I P to offer good service and reasonable 

5-
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rates, l he rate increases, of course, are not driven by ar; physical service limitation such as 

system congestion. Nor are the service problems the necessary result o f l P's congestion 

problems. 1 here are no physical or system limitations preventing I P from providing better 

serv ice In fact. I P has twice improved its serv ice - both times immediately af'er ,AL&M 

appeared before the Board to complain ofthe reduction of competition. Following the testimony 

of Mr. Ahlers at thc Board's October 27. 1997 hearing in Fx Parte No. 573. Rail Service in the 

Western L'nited States, the Board required the I P to meel v.ith each ofthe parties lhat had 

appeared at the hearing to address their concerns. As a result, the I'P met with AF&M on 

Ntivember 4. 1997 and oflered a .serv ice plan that temporarilv improved I P serv ice. .Ahlers V.S. 

al 5. 

LP's service worsened again in .lanuarv 1998. Bv the last week in Januarv. the I P was 

missing 27% ofthe scheduled pickups and setouis. Durmg the first 'veek in Februarv il was 

making less than half (45"()) ot the scheduled interchanges, and in the tirsl ueek of March, it 

made only 55" o of pickups and setouts Ahlers V S. at 5. ,At the same time. I P was requiring 

AI &M lo respond to shitting service pallerns. first requiring lhat emptv cars be received bv ih.; 

AL&M at Bastrop. LA. and loaded ears tendered to the I P ;.t lordvee. and then reversing eou se 

and requiring that empties be received al l ordvee and loaded cars be delivered bv the AL&M at 

Monroe. .Ahlers V.S. at 7-8. 1 he LP suddenlv became "responsive", liouever. following the 

filing of AL&M /resident Ahlers' March 26. 1998 writu;: statement in Fx Parle No. 575. 

Rev iew of Rail .Access and Competition Issues. In a letter to thc Board following the hearing in 

that proceeding, the I 'P uroie that in light o f t h e much improved condition ofthe SP line 
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through Fordyce." I P would make set-offs and pick-ups at I ordvce ifthe .AL&M wished. 1 he 

prev ious dav. however, the I P ,;ad written the Board lo sav that allowing BNSF K pick up and 

set off cars at Fordyce would worsen congestion on this line." 

2. Rate Increases and Fhreatened ! urther Rale Increases 

Or. Mav 1. the I P implemented rale increases of up lo % under a series of ccmiracts 

tor the r.iovenient of to Narious destinations I hese ar.- listed in Attachment 1 lo the 

accompanving verified statemeni ol .Vlr. Ahlers.' 

I lie I I ' in discussions with ,AL&M customers has slated an intent to increase rates 

tunher. on llie ground that rates ch;"-:ed bv SP were "loo lou." See Atf.chmeni 3 to the 

•iccompa- ving verified statemeni of Mi. \hlers. a eopv of an Oclober 6. 1997 Idler trom (r W . 

Counwright Ol Cieorgia-Pacilic to various LP marketing managers. 

3- Ineffective KCS Competition 

LP poiir serv ICC and rate increa.ses came despite the laci that AL&M and it- customers 

iheorelically enjoved competition Irom the Kt S 1 he tact is that although the AL&M tolloumg 

the merger made increased use oi ' lhj KC S uhere possible, the KC S directiv reaches onlv a 

ha.idful ofthe hundreds of eiesiiiiaiions ti> uhich .AL&M trafiic uas shipped in 199^ Allhouuh 

Letter from .Arvid I - . Roach II to lhe Hon \ enion A. Williams .April 9. 1998 re I'X Parte 
No. 575. A eopv iif this letter is Miachmenl B hereto. 

* Letter from Arvid I Roach II \o the Hon \ernon A. V liliams. .Apnl 8. 1998 re Lx Parte 
No. 575. .A eop> ot ihis leiier is .Altachmen: C hereto. 

Details ot the rate increa.ses and products are included onlv in the highlv eontidentia! 
version of lhis filing. I he highly confidential version uill be made av.iilable upon request to 
outside counsel uho have signed the appropriale jonfidentiality undenaking in this proceeding. 

"' Tlie KCS-served Jesiinatu>ns lo uhich AL&M-onginated iraftic uas shipped m 1997 
uere. New Orleans. Lake Charles. De Ridder. SpnnghiU. and West Monroe. L.A; Hatlield. .AR; 
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the KCS IS able to interline traffic to reach other destinations, these routings add circuity and 

cost, and rates for KCS movements are typically higher than comparable I P rates. Ahlers \'.S. 

al 9. In any event, what little competition the KCS is able to prov idc hu., proven inadequate to 

constrain I P fnmi increasing its rates very substantially. 

IL .Argument 

A. I he Applicable Let-al Standard for Iniposint- Conditions 

I'he Board in the (Onrail merger case recentlv summarized the legal standard for 

imposing remedial conditions in a merger case: 

I he criteria for imposing conditions lo remedv anlicompetitive ettects were set 
out in L'nion Pacific-Control-Missouri Pacific; W estern Pacific. 366 I.C.C. 
462. 562-65 ( 1982). I here. the Interstate Commerce C ommission (ICC) stated 
that it would nol impose conditions on a railruuJ consolidation unless il found 
that the consolidation may produce efleets harmful lo the public interest (such 
as a significan; '•(•(ImtHin of competition in an atfecled market), that the 
conditions to be imposed vvill ameliorate or eliminate ilie harmtui effects, that 
the conditions vvill be operalionallv feasible, and that the conditions vvill 
produce public ivnefils (tlirough reduction or elimination of possible harm) 
outweighing anv reduction lo the public benetils produced bv the merger." 

As the Board has slated manv limes in lhe I P (uersight proceeding, il has retained the authority 

lo impose additional conditions it the facts warrant, for example, the Board, in addressing a 

BNSF peiition relating to reciprocal switching in New Orleans. reilerati.d lhat it uas exercising 

Brandon and Louisville. MS; Korf and Clarland. I X; and some points in the Kansjs Cily. MO 
area. .Ahlers V S. at 9. 

" S I B f inance Di'ckel No. 33388. CSX Corporation and CSX Tninsportation. Inc.. 
Norfolk Southern Corporation ami Norfolk Southern Railuav Company-Control and ')perating 
Leases .Agreemenls-C'onrail Inc. and Consolidated Rail C'orporaluni. Decision No. 40 (Ociobei 
I . 1997) at 2. 

- 8 -



PFBI.K VKRSK)N 

five years of oversight "to ensure that merger-related competitive problems do not dev elop." 

Decision No. 77 (Januarv 2. 1998) at 7. ,Alth(<ugh in that decision the Board concluded that the 

facts did not justify relief because no shipper had shown competitive harm, the Board stated that 

it would "continue, how ever, to monitor this situation and others as part of our oversight 

program." liL 

I he LP. for its part, acknovvledges the Board's power to imp' se addit'on?*.! conditions if 

appropriate facts are shown, LP/SP-333. Applicai. Opposition to KCS/Tex Mex 

Petition for Imposition of .Additional Conditions (filed March 2. 1998) al 2. 

B. I he Lake Charles Conditions Prov ide a Clear Precedent 

Fhe Board in I)ecisi(Mi No. 44. in order to pn>v ide Fake Charles area shippers v ith a 

choice of luo fullv competitive rail carriers following the L P SP merger, ordered as a condition 

ofthe merger that BNSF have access to (I) shippers at Fake Charles and Westlake. FA uho prior 

lo the nu-;̂ 'er uere served bv I P. SP. and KCS. (2) shippers at West Lake Charles uho prior lo 

the merger uere served bv SP and KCS. and (3) interchange iraffic fr.^m t'lese shippers received 

by BNSF from the KCS (or delivered bv the BNSl lo the KCS) at Shreveport. LA and 

lexarkana. I .X. I he latter interchange traffic would be handled b> the BNS! on i P SP lines 

over whieh BNSl otherwise had onlv overhead Irackage rights.'" 

I he KCS challenged these conditions (uhich vvill be referred to herein as the "Lake 

Charles conditions"), and the Board in denying KCS' challenge explained the need tor the 

conditions as follows: 

In spite of its service to the Lake Charles area. KCS lacks a sufficient route 
structure to be competitive with I P SP in many corridors on a single-line 

Decision No. 44. slip op. at 152-54. 
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basis. .As KCS now acknowledges, it needs to interline traffic de:stined to New 
Orleans. Houslon and Laredo. Moreover, as v arious Lake Charles area 
.shippers (Monte!!. Olin. and PPCi) point out. and as ve discussed in Decision 
No. 44. KCS must interline to offer competitive .serv ice to the St. Louis 
gateway. 

1 he compelilive loss to Lake Charles area shippers was stressed by several 
parties in their original comments, including Montell. ()lin. PP( i. SPI and 
KC"S. KCS specificallv noted that this area should be deemed, not a "3-to-2" 
point, but a "2-to-l" point due to the routing limitations faced bv KCS in 
getting to Houslon and Neu Orleans. Nou that ue have chosen BNSF to 
correct this. KC S argue.; that the problem of which it complained earlier is not 
really so severe, and thai our .solution is overlv intrusive. \.'e mu.st reject KCS' 
eftorts lo retract its prior testimony that the merger would cause a significant 
competilive problem lor these shippers. Moteover. we continue lo believe thai 
the conditions we imposed, by building upon a privatelv negotiated settlement 
agreement, as endorsed by all relevant shippers, ofler a belter competitive 
soluti.m than KCS has ottered.'' 

I he limitations on KCS routings from Lake Cnarles are present in almost identical torm 

in the case of routings froir. the AL&M's interchange vvith KCS at Monroe. LA. I h.- principal 

difference is thai the KC S routing from Vlonroe to .Neu Orleans, although 40.3"/o longer lhan the 

HP route, is slightlv less circuitous relative to the I P route than is the case for the KCS routing 

from Lake Charles to New Orleans.'* 

Otherwise, the situation is virtuallv identical to lhat of Lake Charles - KCS must 

interline traffic to virtually everv point that AL&.M eusu>mers .̂ nip to and trom ()t the hundreds 

of destinations to which traffic opginating on tlie .AL&M was shipped in 1997. tlie KCS uas able 

U) directiy reach onlv a handlul. 1 he .AI.&M is willing to limit its requested relief so that the 

Decision No 63. s'lp op, at 7-8. 

'* I he KCS route from Monroe lo New Orleans, which is via Shreveport. is approximatelv 
407 miles long, or 40.3% longer lhan llie LP routing trom Monroe to New Orleans. 1 he Lake 
Charles-New Orleans route for KCS is 487 miles. 109.9° o longer than the L P's 232 miles, 

- 10-
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BNSl uould not be given access at l ordvee to AL&.M traffic moving to or Irom points directly 

served bv the KCS. including KCS-served points in New Orleans. Shreveport. Lake Charles, and 

Kansas Cilv. 

In particular, as uas the case in the Lake Charles situation (see quote above), the KCS 

must interline iraftic U) reach I 'ouston and the St. Louis area gateways. 1 he I P and SP 

acknowledged in their merger application that in the critical I lous'.on to Memphis corridor 

(where the .AL&M is located), ihe I P and SP uere the onlv two competitive carriers, despite the 

presence of other carriers vvith circuitous routes.'' For this reason, from the outset 1 'P and SP 

conceded that BNSl w(tuld have lo be given irackage rights over the 1 louslon-Vlemphis 

corridor," Subsequenllv. in the CM.A .Agreement, the BNSl trackage rights uere e\tended to 

the St. I.i>uis galeuav 1 he presence ot lhe KC S doe.> not provide the AL&M an effective 

alternativ e to lhe efficient I P routing to Si. Louis gateways.'* 

'' UP/SP-2"v Railroad Merger .Application. Vol. 2. page 165: ""|\\ |e concluded that in tuo 
corridors. I louston-Nirw Orleans and Houston-Memphis - and onlv those tun corridors -- I P 
and SP had the onlv genuine!) competitive lail n)utes. and that traffic in those corridors sliould 
theretore be treated as "2-to-l" as well. 1 his was clearlv a conservative apprtiaeh, since in both 
of these corridors other railroads had routes which, thougn circuitous, carried appreciable 
amounts ot iraffic." 

" Id. and id. at 19-20. 

' Decision No. 44. slip op at 1 "̂ ^̂ -36. 

'" .Although Ihe KC S acquired the Cialeuav W estern and Ciateuav l-aslern railroads after lhe 
Board's relevant decisions in the I P SP case, and ct>nneclions priuiued to KCS bv tl.v.se carriers 
mighl in theorv alhuv KCS to re.ieli 1 ast Sl. 1 uuis. the n>uting would be highlv circuitous, and 
KCS has not even marketed this routing to the A! & .M, Nol surpnsinglv. even though KCS' 
acquisitiim of Ciateuav uas completed on Ma> 5. 1997. the KCS and Cateuav uere nol involved 
in iiuy. 1997 movements of .AL&M tratlic to Si. Louis or ov er Si, Louis lo points in the 
Northeast. 

- I I -
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In at lea.st one significant respect, potential KCS .service Qven less competitive for 

AL&M shippers than was the case for shippers in the Lake Charles area. While the Lake Charles 

area is relativelv compact, making access lo the KCS comparatively straightforward, the 

connection between AI.&M and KCS al Monrcx". L.A is al the southern end ofthe AL&M's 

109-mile system. I raffic from the northern end ot the .AL&.M. trom Cieorgia-Pacific's 

Fĉ rdyce. AR plant, requires a I09.mile haul south over the AF&M before the ears can ev en 

reach the KCS. l or northbound shipment.s. the same 1(J9 miles has to be made up going north, 

such that routing northbound shipments via the KCS automatically builds in 218 - miles of 

ci.cuilv. plus the circuity resulting from the need U) travel on KCS .segments from Monme west 

lo Shreveport or east lo Jackson before reaching a northbound line. 

In sum. KCS is not competitive for the vast majority ot movements trom lhe .AL&M 

because of KCS' limited reach a-"l its dependence upon interlining traffic wilh other carriers, 

ineluding I P. U) reach de.Uinalion markets. I he lack tit effective competition trom the KC S is 

made plain by I T''s rale increa.ses and poor service. 

C. .AL&M and Its Shippers Have Been Compelilivel> ilanned 

As described in this peiition and in the attached v erified statement of Mr. .Ahlers. there is 

ample evidence ofthe competitive haniis sutlered bv the .AL&M and its customers as a result of 

the merger, including I P rale increases ot up to "o and statements that turther increases are 

anticipated Ahlers V S. at 6-7 and .Attachment 1 Nol coineidenlallv. some rail transportation 

experts have staled io the Board and in public that there is a differential of 15"o to 30",, between 

rates to compelilively serve! p.iinls and those to captive points. 1 he rale increases imposed by 

''' See. the I ieldNOl l:S newslelter published b> ihe 1 iv'id.ston C ompanv for 
March-Apiil 1998: 'competitively served rail points enjoy as mucL as a 30% rate advantage over 
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the I P correspond vvith the rate increases that would be expected where formeriv competitive 

traffic becomes effectively captive. 

The problems experienced by the .AF&M and its shippers are nol simplv attributable to 

the service crisis in the Houslon area, which has bee.i .he subject ofthe Board's attention in FA 

Parte No. 573. Rail Serv ice in the Western Lnited States and the proceeding involv ing Serv ice 

Order N(.. 1518. Operational problems did not bring about the rate increases that have been 

impo.sed bv LP. Nor did lne service crisis prevent I P from improving its service when it felt 

under threat from regulatory prodding, as discussed in the factual exposition above. I he relief 

the AL&M seeks is designed to ensure that the LP uill have markyl incentives to provide good 

service - and lo refrain from further substantial rate increases - long after the Board's <uersight 

jurisdiction in this case has ended. 

f> Fhe Requested Conditions .Are Operalionallv f easible 

In discussions with the LNSI . .AL&.Vl has been assured bv ihe BNSl that inierchange 

service at Fordyce would be operalionallv feasible, either running loca! irains to and Iron; 

Fordyce from the Pine BlutL AR yard, or attaching the cars to BNSF's through tram that runs 

from Memphis to Fongv iew. FX. and thence routing the cars to their desiiiiulion. Ahlers \'.S at 

10. .AL&.M has adequate tracks, sidings and erevss to position cars f{)r luo pick-ups and set-offs 

per dav at 1 ordv ce. one bv I I ' and one bv BNS! . Ahlers \'.S at 10. 

captive points." (See copy at .Attachment D hereto.) See also the Written Statement ofthe Dou 
Chemical Company bv William L. (iebo. March 26. |998. p. 3. filed in Fx Parte No. 575. 
Revieu of Rail .Access and Competition Issues: "Captiv e chemical shippers lend lo pav treight 
rates 15-30''o higher than tho.se with compelilively served facilities" 

- 13-
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III . Conclusion and Request for Conditions 

In sum. AL&M requests lhat the Board permit the BNSF to interchange traffic to and 

from the AL&M at Fordyce. AR. except AL&M traffic that the KCS can handle directly to 

destination (or from origin, where the traffic terminates on the AL&M). This condition is 

ju.stified by the competitive harm su.'iered bv .AL&.M and ils customers, and is operationally 

feasible. 

The requested condition replicates the Lake Charles condition applicable lo points that 

were served before the merger by I P. SP and KCS I nlike the Lake Charles condition, 

however, it uould not require anv access bv BNSF to KCS facilities, bul uould simply grant 

BNSF. uhich already has the right to run ils train> over the Hou.ston-Memphis-St. Fouis corridor, 

the additional right U) slop at I ordvce. .AR and pick up and set oft cars originating terminating on 

the AF&M. 

Before asking the Board to intervene in this matter, the AL&M first lepealedly requested 

the I P to permit BNS! access to .AF&M traffic al I ordv ce. Not onlv has I I ' not agreed" - it 

has threatened, in the words oi one L P representative, to tighl .AL&M "all the wav to the 

Supreme Court" before il gives in on lhe point. Ahlers \'.S. at 10. Ciiv en I P's refusal to offer 

competiliv e rates and serv ice. and ils retusal U) permil BNSl access, the Board should extend the 

Lake Charles precedent to permit traffic to be interchanged between the .AL&M and the BNSF at 

1 ordvce. AR. 1 his condition is nece.s.sarv lo remedv the competitive harm caused bv the I I ' SI' 

I P also refused to allmv BNSF to carrv AL&M traffic, even al the height f)f its serv ice 
crisis, despite its public statements lhat it would spin off traffic lo olhei carriers who could help 
I P out of ils congestion problems. 
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merger and restore U) AL&.Vl and its shippers the vigorous and effective competition that existed 

before the merger. 

Respectfullv submitted. 

r 
John L. Oberdorfer 
Scott N. Stone 
Patton Boggs. L.L.P. 
2550 M Street. N.W, 
W a.shington. DC 20037 
(202)457-6335 

Counsel for the .Arkansas Louisiana 
& Mississippi Railroad <i'ompanv 

Dated: Mav 12. 1998 
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CLRTIFICA I I O F S I RVIC j . 

I hereby certify that copies ofthe PUBLIC version ofthe foregoing peiition have been 

.serv ed this \ ^ day of May. 1998. hv first-class mail, postage prepaid upon all parties of record 

in the oversight proceeding. Copies ofthe HIGHLY CONFIDLN I IAL version will be .served 

upon outside counsel who have signed the appropriate confidentiality undertaking and who 

request a copy. 

Scott N. Stone 
Pation Boggs. L L P. 
2550 M Street. N.W. 
Washington. DC 20037 
(202)457-6335 
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Hon Vemon A, Williams 
Secretarv' 
Surlace Transportation Board 
Room 711 
1925 K Street. N.W 
Washington. D C. 20423-0001 

Re: Ex Parte No. 575 

Dear Secreix̂ rv Wilhams: 

We have obtamed additiona! information regarding UP's senice 
to CEMEX at New Braunfels. Texas, and its interchange with the Arkansas. Louisiana 
and Mississippi Railroad, which may be of use to the Board .Accordingly, we supple­
ment our ietter delivered yesierdav 

CEMEX As the backlog of cars destined for the Laredo gatev̂ ay eases. 
L'P is better able to serve shippers such as CE.ME.X located on its Austin Subdivision. 
-As of yesierdav mormng. CEMEX had less than a iramload of loaded cars (approxi­
mately 40) on hand LT and CEMEX have agreed on mutual actions lo improve service 
to CEMEX. For example. VP has commmed to move mne trains per week for 
CEMEX. For its part. CEMEX will assemble full-sized trains, rather lhan asking 
UP to move short trains of 30-40 cars that consume more capacity, 

FTP and CEMEX have also agreed to meet in the near fuuire to discuss 
capital investments For example, one of the reasons UP has difficulty servmg CEMEX 
when Its Ausim Subdivision is heavily congested is that the switch leadmg mto the 
CEMEX facility is manually operated A train servmg CEMEX must block the mam 
track for a substantial period of time because of the need to walk to and from this 
switch. Under conditions of heavy congestion, it is verv' harmful to operations to give 
up the mainline for lengthy switching activities. Obviously, the situation would be 
worse if a second railroad attempted to switch the same facilitv everv- day, L̂ P and 
CEMEX w ill discuss installing a power switch to make the operation more efficient 
Thev will also consider capital investments at unloadmg facilities m Houslon to allow 
those facilities to handle larger trains. 
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AL&M One of AL&M's concems is that, due to congestion, UP 
preferred to receive cars from AL&M at Bastrop and Monroe. Louisiana, requiring 
.AL&M to incur extra transportation costs UP's operating personnel have now 
determmed ihat the much-improved condition of the SP line through Fordyce will allow 
UP 10 interchange all cars at Fordyce, Arkansas, if AL&M prefers 

.Sincerely 

Arvid E. Roach II 

cc: Hon. Linda J. Morgan (courtesy copy) 
Hon. Gus A. Owen (courtesy copy) 
All Parties of Record 
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Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 711 
1925 K Street, N.W. 
Washington, D.C. 20423-0001 

Re: Ex Parte No. 575 

Dear Secretary Will.^ams: 

Union Pacific was l i s t e n i n g c a r e f u l l y to the two 
days of hearings l a s t Thursday and Friday, and strongly 
concurs w i t h the statements of the AAR panel that r a i l r o a d s 
must become more customer - responsive and that there are areas 
where regul a t i o n can be reformed and strengthened. We 
r e s p e c t f u l l y o f f e r these b r i e f f u r t h e r comments on points made 
at the hearings and i n the w r i t t e n submissions. 

Comments Specific to Union P a c i f i c 

CEMEX, UP i s acutely aware of the shipping backlogs 
beina experienced by CEMEX at New Braunfels, Texas, and other 
aaaregates shippers i n the Austm-San Antonio area. UP's 
Austin Subdivision, where CEMEX's f a c i l i t y i s located, i s the 
smale most congested l i n e on the UP system, because, as well 
as being affected by the congestion problems m and around San 
Antonio, I t IS where most Mexican t r a f f i c has been backed up. 
As the Board knows, UP was forced to declare an embargo of 
ce r t a i n Mexico-bound t r a f f i c because of backups that were 
preventing us from serving shippers on t h i s and other l i n e s i n 
Texas. A f t e r careful study of a BNSF oroposal to operate 
t r a i n s to and from CEMEX, UP concluded that such operations 
would only worsen the severe congestion on the Austin 
Subdivision and make i t harder f o r the business of CEMEX and 
other shippers to move on t h i s l i n e . New c a p i t a l plans have 
j u s t been adopted to construct some 17 miles of a d d i t i o n a l 
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track on t h i s l i n e . As the Laredo congestion eases, UP i s 
working i n t e n s i v e l y t o move more shipments f o r CEMEX - d other 
aggregates shippers. UP held a conference c a l l w i t h CEMEX on 
Monday to discuss steps t o improve i t s service. 

ALtM The Arkansas, Louisiana and Mi s s i s s i p p i 
Railroad renews, i n Ex Parte Nc. 575, the request i t made m 
the Service Order No. 1518 proceeding f o r the r i g h t t o 
interchange with BNSF on UP's Houston-Mem.phis l i n e . As UP 
explained i n the Service Order No. 1518 proceeding, creating 
t h i s interchange would worsen congestion on a l i n e that i s 
c r u c i a l t o the'success of d i r e c t i o n a l running, and wouid delay 
shipments f o r a l l customers using the l i n e . AL&M has an 
!nJSrchange with KCS as well as wi t h UP. While i t s car supply 
and car t u r n times have c l e a r l y been affected by UP 
congestion, i t s s i t u a t i o n i s not m a t e r i a l l y d i f f e r e n t .rom 
that of many shippers and s h o r t l i n e s so affected. Ut̂  has 
st e a d i l y worked with AL&M to design the best interchange^ 
operations and f a c i l i t a t e the movement of more cars to t n i s 
r a i l r o a d , and w i l l continue t o do so. UP has made s i g n i f i c a n t 
progress m the past three weeks i n moving empties to Ax.&M, 
and UP management consults w i t h Pine B l u f f yard personnel on a 
d a i l y basis to ensure that ALt-.M receives good service. 

EEI The Edison E l e c t r i c I n s t i t u t e , i n i t s 
comments, r e i t e r a t e s a proposal that was made i n the 
me-ger case by other p a r t i e s represented by i t s counsel, such 
as the Western Shippers C o a l i t i o n , and, a f t e r carefu. 
consideration, rejected by the Board: that UP be forced to 
divest the former DRGW and SP l i n e s between Kansas and 
Oakland. EEI suggests that t h i s should be done to promote 
coal shipments. In f a c t , UP has been e f f e c t i v e l y handling 
Utah and Colorado coal, with only i n t e r m i t t e n t congestion-
r e l a t e d disruptions. Overall, Utah/Colorado coal volumes have 
been up New movements have been developed f o r customers such 
as TVA To handle more of t h i s coal, UP has invested m new 
capacity on the "KP" l i n e , where substantial new capacity i s 
now coming on-line, and m West Coast export f a c i l i t i e s . 
Moreover, by v i r t u e of a condition that the Board imposed m 
I t s decision approving the merger, the Tennessee Pass l i n e 
cannot be abandoned u n t i l and unless UP c l e a r l y demonstrates 
that coal t r a f f i c i s being e f f i c i e n t l y handled v i a the Moffat 
Tunnel route. EEI has made no case f o r the forced d i v e s t i t u r e 
of these l i n e s . 

Crt^m Car SUDDIV. UP very much concurs w i t h BNSF's 
CEO Mr Krebs, as to the need to communicate b e t t e r w i t h 
a g r i c u l t u r a l customers and f i n d b e t t e r ways t o harmonize t h e i r 
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varying car supply needs. To t h i s end, UP i s i n the course of 
reexamining i t s grain car ordering system, with an eye t o 
possible improvements to go i n t o e f f e c t next year. 

Rnterpripp Products. The Board held i n the UP.̂ SP 
merger case that Enterprise's Mont Belvieu, Texas, f a c i l i t y 
was not e n t i t l e d to ••2-to-l" treatment. Recently, as a r e s u l t 
of a voluntary agreement between UP and BNSF, BNSF was granted 
access to t h i s f a c i l i t y . Enterprise asks that tne Boara 
mandate that agreed access m Ex Parte Nc, 575, There i s no 
need or a u t h o r i t y f or such a d i r e c t i v e . Enterprise now nas 
the access i t had sought, and no Board d i r e c t i v e i s necessary 
to provide i t . The Board was correct i n i t s holding m UP/?P, 
and the negotiated agreement between UP and BNSF does not 
change that f a c t . 

I l l i n o i s Central. IC claims that the consolidation 
i n t o UP f a c i l i t i e s of c e r t a i n north-south SP intermodal 
t r a f f i c that IC had handled i n haulage before the UP/SP merger 
demonstrates: that r a i l r o a d s sometimes foreclose e f f i c i e n t 
route's UF r e s p e c t f u l l y takes issue with t h i s claim. 
Substantial e f f i c i e n c i e s and cost savings (IC imposea a high 
haulage charge) were achieved by combining UP and SP 
mterr^iodal t r a f f i c m the pertinent corridors. This operating 
change, and the attendant savings, were set f o r t h ir. the UP/SF 
me^aer a p p l i c a t i o n . The consolidation of t h i s t r a f f i c 
continues to make sense, though UP's congestion problems have 
caused i n t e r i m disruptions m the relevant north-south 
intermodal flows. 

Embargo. Several parties commented on UP's recent 
embargo of certair: t r a f f i c moving to Mexico v i a Laredo, and 
moving to Laredo i t s e l f . As we have reported to tne Board m 
our submissions i n Ex Parte No, 573, t h i s embargo was imposea 
as a l a s t resort to deal with severe and growing backlogs of 
Mexico-bound t r a f f i c that could not be crossed i n s u f f i c i e n t 
volumes at Laredo, While UP has c e r t a i n l y not been without 
f a u l t i n handling t r a i n s to the I n t e r n a t i o n a l Bridge, we 
believe, contrary tc the assertions of the Mayor of Laredo, 
that the p r i n c i p a l causes of the problem have been a new 
pr a c t i c e , recently changed, of Mexican a g r i c u l t u r a l o f f i c i a l s 
of inspecting t r a i n s on the I n t e r n a t i o n a l Bridge, congestion 
on TFM m Mexico, and Tex Mex's administration of crossing 
windows at the Bridge, The cause c e r t a i n l y has not been, as 
the Mayor suggested, any UP "monopoly" at Laredo. Tnere i s no 
such UP monopoly, and r a i l ser^'ice at Laredo d i d net change as 
a r e s u l t of the UP/SP merger. Tex Mex controls the 
I n t e r n a t i o n a l Bridge, competes vigorously f o r the business. 
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and has, by i t s own statements, been s t e a d i l y gaining market 
share i n recent months. The statement by Mr. Matthews of the 
Texas Railroad Commission at Thursday's hearing that the^ 
embargo xs costing Texas $500 m i l l i o n per month i s u t t e r l / 
f a n t a s t i c : at most, the embargo has involved d e c l i n i n g to 
accept some 200 cars per day of new t r a f f i c , and the net 
e f f e c t has been to b e n e f i t , not harm, Texas. The embargo i s 
successfully allowing UP t o clear up the backlog, and i s 
taking pressure o f f l i n e s and f a c i l i t i e s i n Texas that are 
essential f o r other business, such as coal to Texas u t i l i t i e s 
and aggregates from Texas producers. UP appreciates the 
willingness of USDA to work to a l l e v i a t e customs impediments 
to moving the largest possible volumes cf r a i l t r a f f i c across 
the I n t e r n a t i o n a l Bridge, and we are hopeful that i t w i l l be 
possible to l i f t the embargo soon. 

General Comments 

Rate Decreases. The Alliance f o r Rail Competition 
argues that the continuing, major declines i n r a i l revenues 
per ton-mile since Staggers are no i n d i c a t i o n of the success 
of deregulation, because s i m i l a r declines occurred i n two 
e a r l i e r periods that ARC selected (1932-47 and 1953-68). But 
what these comparisons ignore i s that i r . these e a r l i e r 
periods, r a i l r o a d s were losing tremendous volumes of high-
rated t r a f f i c to trucks, causing the o v e r a l l average revenue 
per ton-mile f o r a l l t r a f f i c to drop even as rates were held 
stagnant by the rate bureau process and DT&I conditions. By 
contrast, as the AAR's f i l i n g documents, rates have sharply 
declined i n everv commodity group f o l l o w i n g Staggers, and the 
r a i l r o a d s have been gaming back higher-rated t r a f f i c such as 
autos over t h i s period. ARC also argues that the declines 
were driven by longer hauls and larger shipment sizes, but (a) 
indexes that correct f o r such factors also show sharp 
declines, and (b) the fact that the r a i l r o a d s have been able 
to o f f e r wider s i n g l e - l i n e service and introduce more cost-
e f f e c t i v e , heavier - loading equipment has redounded to the 
clear benefit of shippers. 

Professor Kahn's Argument on "Destructive 
Competition." Professor Kahn's basic argument f o r universal 
"open access" was that r a i l r o a d s competing head-to-head from 
o r i g i n to d e s t i n a t i o n w i l l not compete " d e s t r u c t i v e l y " -- that 
i s , w i l l not drive rates down to at or near vari a b l e cost --
but rather w i l l collude to hold rates up. One might ask: I f 
t h i s i s true, why do the shippers who are advocating "open 
access" want i t ? And what would the Justice Department say 
about r e l y i n g on c o l l u s i o n as the path to revenue adequacy? 



C O V I N G T O N & B U R L I N G 

Hon. Vernon A. Williams 
A p r i l 8, 1998 
Page 5 

But i n f a c t , the data presented i n the Bottleneck case sh'^wed 
that where r a i l r o a d s compete head-to-head from o r i g i n to 
destination, rates are driven down to barely 106V of var i a b l e 
cost. The UP/SP record resoundingly disproved claims of 
"coll u s i o n , " showing both that c o l l u s i o n i s not possible m 
the r a i l r o a d industry and that rates where two r a i l r o a d s 
compete are i n fact lower than rates where three compete. (We 
would also note that the McDonald a r t i c l e c i t e d by Mr, Dunn of 
USDA was extensively c r i t i c i z e d i n the UP/SP record.) 
Professor Kahn makes no attempt to show that the s t r u c t u r a l or 
dem.and c h a r a c t e r i s t i c s of indus t r i e s such as 
telecommunications and e l e c t r i c power are comparable to those 
of the r a i l r o a d s . And even then, he concedes that the "open 
access" he favors would require government r e g u l a t i o n of the 
monopoly prices charged by a monopoly roadbed owner. We doubt 
that even the shippers seeking r e r e g u l a t i o r of the industry 
would favor t h i s approach i f they f u l l y understood i t s 
implications. 

Claims, Some p a r t i e s , such as Formosa P l a s t i c s , 
suggest that the law f o r the handling of shipper claims should 
be changed. Pursuant to the Carmack Amendment and the Board's 
standard torm b i l l of lading, the procedures and governing law 
for the handling of shipper claims are well s e t t l e d . 49 
U.S.C. § 11706; 49 C.F.R. pt. 1035, App. B, § 2; 49 C.F.R. pt . 
1005. I t i s clear t h a t , i f the usual r a i l r o a d claims review 
process i s not f r u i t f u l and l i t i g a t i o n i s needed, the forum i s 
a court, not the Board. 49 U.S,C, § 11706(d)(1). These 
remedies have worked well for many decades, and no showing has 
been made that i t would be desirable to change them. 

Segment Contracts. Some p a r t i e s , such as Consumers 
Energy and -̂ JRE, assert that the "contract" exception to the 
Bottleneck nolding i s of no significance because the r a i l r o a d s 
have refused to enter i n t o "segment" contracts wi t h shippers. 
In f a c t , a number of recent Board proceedings i l l u s t r a t e that 
r a i l r o a d s do enter i n t o such contracts. See, e.g.. Docket No. 
33467, FMC Wvom.mg Com • v. Union P a c i f i c R.R, , Decision 
ser-ved Dec. 12, 1997, appeal pending. No. 98-1058 (D.C. Cir., 
f i l e d Feb. 8, 1998) (Eastern r a i l r o a d s provided segment 
contracts f o r soda ash); Docket No. 42027, Northern Indiana 
Public Service Co. v. Consolidated Rail Corp., Complaint, Mar. 
11, 1998 (JP provided segment c c i t r a c t f o r coal) . 

Standards f o r Emergency Orders, UP believes t h a t 
the Board has ample emergency powers under 49 U.S.C. § 11123 
(although l e g i s l a t i o n extending the s t a t u t o r y time l i m i t might 
be appropriate), and that the Board has not imposed any unduly 
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del i b e r a t i o n s i n the Service Order No. 1518 proceeaing. 

Sincerely, 

Arvid E. Roach I I 

r>t:V?m?Y f v r ̂ ''ni"" P a c i f i c 
fiailro?d Company 

cc: Hon. Linda J. Morgan (courteoy copy} 
Hon. Gus Owen (courtesy copy) 
A l l Parties of Record 
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rin.ince Docket No. "2760 (Suh No. 21) 

UNION PAC II IC CORPORATION. I NION i'AC 11 IC RAll ''.OAD C ()^'.l^\N^• 
AND MISSOURI PAC II IC RAILROAD COMPANY 

-- CON I ROi AND Ml R(il R -

SOI ni};RN PA( II K RAll, CORPORATION. .SOI IHI RN P \( II I( 
TRANSPORTA HON COMPANY. ST. LOUIS SOUTIIWLSTIRX RAI1V\ A\ ' 

COMPANY, SP( SL CORP AND IHI DI NVI R AND 
RKXiRANDl U l S l l RN RAII ROAD (()MPANY 

OVI RSKiii i PROC I ; I ; D I N ( J 

VI Ril 11 D S I A I I M I . N I Ol l.ARR^ ,1. A l l l IKS 

Ms name is Larrs ,1. Ahlers. 1 am President of tlie .Arkansas. Louisiana and Mi.s.sissippi 

Railroad Conipans, which I uill re/er to in this statement as the AI AM. I submit this statement 

in support ofthe .AL&M's petition to thc Board lo grant an additional condition Xo the I P SP 

merger to permit the BNSI to interchange traffic to and from the AL&M at f ordsce, Arkansas, 

In support of this condition. 1 describe belou the developments following the I P SP 

merger which show the absenc- of an\ meaningful competitive pressure constraining I P rates 

and inducing I P to offer acccpiable serv ice. I would like lo emphasi/e that, wliile some part of 

I P's extremelv poor serv ice mav be related to I P's operational problems in the (iult. the recent 

I P rate increases ot up lo "o on -AL&M trafiic are nol related to I P's .serv ice crisis. In 

addition, the I P, despite its operational difficulties cl.seuherc, lias managed to improve its 
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service when AL&M has brought public pressure to do so. 1 he new condition is needed to 

provide direct marketplace competition between BNSF and I P so that I P, w ithout regulatory 

prt)dding. has thc incentive to offer better rales and service, and so that BNSI' can prov ide an 

alternative to the I P when the I P does not provide acceptable rates and serv ice. Ifthe KCS --

the t)nlv current rail alternative to the I P for .AL&M ajid ils customers -- were fully competitive, 

the .AL&M would not be filing this petition seeking BNSF access, because the KCS competition 

wt)uld have induced L P lo ofler better .serv ice and to reirain from its substantial rate increa.ses. 

The inability of KCS to do so. because of its geographic limitations, shows the necessilv ofthe 

AL&M's hav ing access to the BNSI- -- the onlv carrier with the system reach to compete 

cffectivelv vvith the merged UP'SP .system, 

I . The AL&M's System and Customers 

1 he .AL&M is a Class Ili short line rail carrier serv ing customers in soutliern Arkansas 

and northern I.ouisiana. .As shown on the accompanying map. thc AL&M operates over ]()'•) 

miles of track from a northern tcrn.inus at f ordvce. .AR. south thmugh Crossetl, .AR and Bastrop. 

LA. to its southerl) lerminu:; at Monroe. L.A. North ot Crossetl. the AL&M operates. b> means 

ol a hauiagc agreement, over track owned bv our sister railroad, the I ordvce & Princcti)n. ()ur 

principal customers arc (leorgia-Pacific Corporalion and International Paper Companv, which 

produce pulp and paper, lumbc- ..iid other forest products, as well as chemicals, at several 

facilities on the .AL&M Among the AL&M's olhcr customers are the Ouachita 1 ertili/er 

Companv. (ico Chemical, thc Shops Warehouse, Centurv Redi-Mix. and Coating & I aminating 

I Both the .AL&M and the lordvee & Princeton Railroad are wholiv owned bv 
Cieorgia-Pacific Corpiiration. 
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Company. These companies' products move in various types of cars (ovvned by either AL&.M or 

the line-haul carriers) lo destinations throughout the I nited States. 

l oday the AL&M can inierchange Iraftlc with the I P at l ordyce. vvhich is located on the 

former SP mainline between Houston anc' Memphis and at Monroe, on UP's north-south line 

between Little Rock. AR and Lake ( harles. L.A. The I P can also serve Bastrop, which is 

located on a branch ofthe I P's Little Rock-Lake Charles line and can be served bv a Monroe 

switch crew I he AL&M interchanges traffic with the KCS al .Monroe, located on KCS's 

east-west line between Shreveport. LA and Meridian. MS. 

Prior to ihe I 'P SP merger, the AL&M's customers had a choice of service and rales from 

either cf 'wo major systems, the I P or the SP, and from the KCS, which offered more limited 

regional service. I his choice of service was the major goal when the AL&M's sister line, the 

l ordyce & Princeton Railroad, spent some S7 million in l')82 to purchase and upgrade a portion 

ofthe former Rock Island svsiem that expanded the I ordyce & Princeton (over which the 

AL&M now operates between Crossetl. .AR and Fordyce). (leorgia-Pacific has facilities on the 

AL&.M at Crossetl. and lordyce. AR. and the acquisition ofthe then oul-ot-scrv icc line north of 

Crossetl guaranteed access to the St Louis Southwestern line (which became the Southern 

Pacific, and now LP). Prcserv mg a choice of carriers was also the goal when AL&M's parent in 

l')')I spent %6.?i million to purchase and rehabilitate thc I'ormcr .Arkansas Louisiana and Missouri 

Railway running lrt)m C ros.sell south to \k)nroe. 1 his line assured access to the LP. and lo the 

line now owned bv thc KCS, at Monroe. 1 odav, thc benefit of those invesiments has largely 

been lost as the I P SP merger has reduced the cht)ice of serv ice rales to one mii}or carrier. I P. 
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I I . Lffects of Lack of Competition Con.strainitu; 1 P Service and Prices 

The reduction in our choices brought about by the ( P SP merger has had a serious impact 

on the inierchange service and rales provided lo us bv the I P and on the serv ice provided to our 

customers lo their ultimate destination The merger caused the following problems: 

• I xcessiv c delays in the return of AL&M equipment, requiring AL&M to acquire an 
additional .i50 cars; 

• Increased UP freight rates; 

• Being subjc\ l to I P's changing dictates ahoul where they will pick up and deliver loaded 
and empty cars, forcing the AL&M to make operational changes for its interchange Iralfic 
and causing additional expense to AI.&M; 

• Increa.sed UP line-haul transit times (up to 132"o greater) tor almost all movements; 

• l he necessity, because of I l''s poor ser\ ice, for AL&M's customers to ship products bv 
truck or intermodal. at substantially increa.sed cost, in order to meet delivers schedules; and 

• As a result of customers' shift to non-rail modes, thc reduction of carloadings on the 
AL&M by 32% since .lulv ]W1. 

A. LxcCbsive Deiavs in Return of Cars and Need lo Add |o AL&M's Fleet 

lollowmg the merger, the I P has on more lhan one occasion gone for a week without 

interchanging any cars with the AL&M al l ordyce. AR. 1 he table in Attachment 2 shows the 

number of interchanges per week at lordvee and Monroe lhat were scheduled, versus the 

interchanges actually made. I'he lable also shows, on a current i<nd cumulative basis, the deficit 

in thc number of cars returned to the AL&M versus those tendered lo the I P since November 

1̂ M)7. (Note lhat prior to November 1W7. these stati.stics were not kept on a regular basis. It 

was during thc pre-November period, however, that the worst UP service occured.) 

4-
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As a result ofthc failure of I 'V to promptl v return cars, and the increased transit limes lo 

destinations using the I P. thc AL&.M was forced to acquire .350 additional cars for its fleet. 

I P return of AL&.M cars has improved on two occasions, but onlv under regulatorv 

threat I he first occa.sion came after the Board, in its (klober 31. 1997 Service ()rder No. 1518. 

required thc I P to meet with each ofthe parties that had appeared at the Oc'ober 27. 1997 

hearing to add."css their concv.-rns. As a result, the I P met with .AL&M on November 4, 1997 

and proposed a serv ice plan that would provide daily pickups and setouts tor the .AL&M at 

Fordyce. AR and 5-days-a-week pickups and setouts at Monroe. LA. Iol lowing the November 4 

meeiing. I P service temporarily improved, but il worsened again in .lanuarv. Bv the last week in 

January, the I T' was missing 27% ofthe scheduled pickups and setouts. During the first week in 

February IT ' was missing over half (55%) of thc .scheduled interchanges. In the first week of 

March, it missed 45"o of pickups and setouts During the period March 14-19. the I P delivered 

no empty cars at lordvee. even though there were ample emptv .AL&,M boxcars in I P's nearb) 

Pine B lu f f AR vard. 

Service again improved following the filing of .AL&.M's .March 26. 1998 comments in Lx 

Parte No. 575. Rev iew of Rail Competition and Serv ice Issues, in which AI .&M reiterated its 

intention to file a pelilion seeking A L & M access to the BNSl . \ et even this impn)vement came 

at a price — the need lo compIv with new 1 'P dictates in terms of where 1 P would pick up loaded 

cars and deliver empty cars (see discussion below ). 

1 he tact that I P serv ice impn)ved somewhat on these two occasions shows that I 'P is 

capable of improving its service 'N et I P's f .ilurc to maintain service, and 1 P's rale increases, 

indicate that UP does niiJ feci constrained to respond to competition. W hatcv er competition may 
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be offered by the K( S does not provide sufficient incentive lo induce I P to offer acceptable 

service or stable rates. 

B. Increase in UP I reij-hl Rates 

Much ofthe traffic originating and terminating on the ,A1.&M moves under contract. 

Several ofthe major contracts, for Cieorgia-Pacific bound to various points, expire in 

, Rale changes on these contracts were made effective on 

, ,As of . UP increased its revenue for its portions ofthe movements bv 

amounts ranging from lo 1 he details ofthe I P rale increases are set out in .Attachment 1 

.At thc Board's hearing in I x Parte No. 575, the major railroads repeatedly stated that rail 

rales are going down, I P's merger application to the IC ( Board promised reduced costs and 

greater efficiencv. It seems clear to mc that th'.- onlv explanation for the I P rate increases of up 

to % is a reduction in competition caused bv the meiger, 

I fullv expect that thc I P wil l , as additional contracts with AL&M shippers expire, 

increase the rales by ann)unts comparable to the increa.ses imposed on . unless the 

A I .&M is allowed access to BNSI to provide competition with I P. I he \ P in discussions with 

,A1.&M customers has in fact said that they intend lo increase rales on the basis that rates charged 

bv SP were "loo low." See .Attachment 3, a eopv of an Oclober 6, 1997 letter from ( i W 

Courtwright of (icorgia-Paciflc to various I P marketing man.igers. lo me. these statements by 

I P representatives arc pn>of that the loss of ihc SP has had. and will continue to have, a direct 

adverse effect on the copipelitive choices available lo .AI.&M and its customers. I P's abilitv to 
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unilaterally decide to increase rales that are "too low" shows conclusively lhat the limited rail 

competition offered by the KCS is inadequate to constrain I P pricing. 

As I discuss below, thc I P has also imposed "hidden" rate increases by transferring 

operating costs from itself to thc A I .&M and its customers, 

C. Increased Costs of Complyinj; with L P Operational Changes 

In 1 ebruary and March I P twice proposed drastic changes in the wav emptv and loaded 

cars would be exchanged, first requiring that emptv cars be received bv the .AL&M at Bastrop. 

LA. and loaded cars tendered to the UP at Fordyce. and then reversing course and requiring that 

empties be received at lordyce and loaded cars be delivered hy the AL&M at Monroe. 

When the I P wrote to mc on Februarv 17. 1998 with the first of these changes. 1 

responded to the I P thc following day. advising the I P that the .AI.&M tracks at Bastrop were 

not sulficienl U) handle the number of incoming empties required by ,A1.&M I hus for the I P to 

tender inbound cars to the AL&M at Bastrop would have required AI .&M to coordinate crews at 

Bastrop to receive the empties and move them to an appropriale A L & M siding or to customers' 

sidings. See .Attachments 4 and 5. 

\\ Ithin davs. I P had reversed course, and decided that because ot lhe southbound 

directional operatiim ofthc former SP line through lordvee. it would provide all empties lo the 

A L & M at lordyce. and pick up all loaded cars al Monroe. 1 his shift necessitated a fundamental 

change in the wa> .AL&M conducted ils operations. Complying with I P's operational changes 

imposed additional costs on thc AL&M. I or example, in order to move outbound loaded cars 
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from the Cieorgia-Pacific plant in Fordyce. the northern terminus ofthe AL&.VL to be tendered as 

required by UP at Monroe, at the AL&M's southern terminus, requires a trip of 109 miles. 

following the AL&M's recent appearance in the i:x Pane No. 575 hearing, the LP on 

April 9. 1998 notified the Board that ( P would now be able to lender AI.&M's empty cars and 

receiv e loaded cars at either I ordyce or Monroe, although one dav earlier L P wrote to the Board 

to say that it would be operationally infeasible for the BNSF to interchange cars al Fordvce. 

Again, while thc AL&M welcomes UP's change of heart on this point, the change is directly 

related to the Board's regulatory involvement. I he Board cannot remain the overseer ofthe I T' 

forever, and it is critical that access to the BNSl bc granted so that LP will have a continuing 

competitive incentive lo maintain good rates and service. 

D. Increased lransil 1 imes 

AL&M. like others who are dependent on I P serv ice, has seen the transit limes of its 

movements increase drastically following the I T*'SP merger. .Attachment 6 is a cop> of the 

statistics submitted to the Board on 1 ebruary 12. 1998 in response U) ihc Board's .lanuarv 13. 

1998 decision in this oversight proceeding, showing the increase in transit times for the period 

10/97-1/98 as compared with ihc period 10 96-197. As shown, the I P transit times increased up 

to 132% as between those two periods. 

E. Lost Business 1 rom AI.&M Cusiomer Modal Shifty 

Since .lulv 1997. the .AL&M has experienced a 32".i reduction in car loadings, because of 

(he I P's poor serv icc. i his resulted from .AL&.M's cu.slomers converting from rail to iruck 
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whenever possible, because of UP-causcd service problems and L P's inabilitv lo provide empty 

equipment. 

For example, because of an increase in rail transit time f rom Crossetl. AR lo Lugene. OR 

from 1 days to 28 days, one AL&.M customer was forced to convert many loads to truck at an 

additional freight cost of $58,796, AL&M's customers have faced business closings and/or 

interrupted production schedules as a result of the I P problems. They hav e also experienced a 

truck shortage from the conversion of rail business lo truck. 

' • kiahiliu ol KCS to Offer Competilive Rates and Servî ,r 

Because ofthe service breakdown on much of I Ps system, the .AL&M and its customers 

have attempted wherever po.ssible to shift trafllc lo the K( S. I nlorlunatelv. the KC S does nol 

directiv serve more than a handful of destinations to which ,AL&M shippers move traffic, lor 

1997. these were New Orlean.s. Lake Charles. Dc Ridder Springhill. and W est .Monroe. L.A; 

Hatfield. AR; Kansas Citv, MO; Brandon and Louisville. MS; and Korl and (iarland. 1 .\. 

In all other cases, the KC S must interline traffic to reach .AL&M cusiomer destinations. 

For example, thc KCS cannot reach the Houston and St Louis area gatewavs without interlining. 

I he UP and SP acknowledged in their merger application that in the Houston-Memphis corridor 

(where the ,AL&M is located), thc I P and SP were the onl> two competitive carriers. 

Although KC S can offer service over joint routings, the rates for these joint routes have 

typicallv been higher than the 1 P rates to the same points. No doubt this is because of the 

inherent additional cî sts involved in inleriinini: traffic. 
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Without rail-to-raii competition provided by BNSL. the onlv railroad lhat can compete 

equallv with I P. the I P's service will remain poor and rates will increase. I he KCS clearly 

cannot fully compete wilh the UP. and the only other option -- trutk or intermodal -- is 

prohibitively expensive except in emergency situations. 

1 would like the Board to know that 1 have done everything 1 know how to do to trv to 

obtain good service from thc I P for the .AL&M. and 1 know my customers are doing the best 

they can to î-irgain for acceptable rales. I have also attempted to get I P to agree voluntarilv lo 

allow AL&M access to BNSl I his has been to no avail. .At a recent public meeting in 

Arkansas, representatives of the I P told me thev would light mc "all the way to the Supreme 

Court" before allowing BNSI access, 

BNSI access would clearly be feasible from an operating standpoint. BNSI alread> has 

the authority to run trains on thc I P line ihrough Fordyce. and is doing so dailv I hav v. been 

assured by BNSI personnel that it would be feasible to serve lordvee either bv running local 

trains lo and from lordyce from the Pine BlufT, AR yard, or attaching the cars to BNSI's ihrough 

train that runs trtim .Memphis lo Loiigv iew. I X. and routing the cars to their destination from 

Longv iew. AI.&M has adequate tracks, sidings and crews to position cars for two pick-ups and 

set-offs per dav at I ordyce. one b> 1 P and one by BNSF. 

CONCLUSION 

1 or all the reasons stated above and in AI.&M's accompanying petition, the Board should 

grant the AL&M the right lo interchange traffic with the BNSl at 1 ordvce. .AR, 

10-



VERIFICATION 

1. Larry .1. Ahlers. swear under penally of perjurv under the laws ofthe United States 
that I have read the foregoing statement and that the statement is true and correct to the besl of 
my knowledge. 

4rarr> J. Abler// 

- 11 -
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A t t a c h m e n t 2 (page 1 of 2) 

I N T E R C H A N G E F R E Q U E N C Y : A L M / U P 

WeeK 8 Nov i5-Noy 22-NQV 29-bi9v 6-Dec iJ-X)ec 20 Dec 27 0$? 3-Jan 10-Jan 17-Jan 24:jan ilrJan 7-fefi 

l/P Fordyce, AR: Holiday Holiday 

I n te rchange % 100% 83% 100% 100% 100% 100% 100% 100% 100% 100% 100% 83% 83% 50% 

S c h e d u l e d In te rchanges 6 6 6 4 6 6 6 4 5 6 6 6 6 6 

Missed 0 1 
1 

0 0 0 0 0 0 0 0 0 1 1 3 

Scheduled Service: Monday through Saturday 

O u t b o u n d Cars na 81 46 44 59 62 47 36 79 63 64 58 47 42 

I nbound Empty Cars na 41 39 21 41 64 32 50 82 21 47 48 42 23 

Week's Car Difference 

Accumulated Car Difference 

0 -40 -7 -23 -18 2 -15 14 3 -42 •17 -10 -5 -19 Week's Car Difference 

Accumulated Car Difference 0 -40 -47 -23 1 -18 -16 -31 -17 -14 -56 -73 -83 -88 -107 

UP Monroe, LA: 

In te rchange % 80% 80% 100% 75% 80% 100% 100% 67% 100% 40% 100% 60% 60% 40% 

> 
r r 

S c h e d u l e d In te rchanges 5 5 5 4 5 5 5 3 4 5 5 5 5 5 

> 
r r 

Missed 1 1 0 1 1 0 0 1 0 3 0 2 2 3 

> 
r r 

Scheduled Service Monday through Friday 

> 
r r 

O u t b o u n d Cars na 63 56 39 70 70 71 27 52 71 64 46 50 64 

> 
r r 

I nbound Empty Cars na 54 61 50 52 43 51 35 43 44 57 60 56 28 

> 
r r 

WeeK's Car Difference 

Accumulated Car Difference 

0 -9 5 11 -18 -27 -20 8 -9 -27 -7 12 6 -36 
> 
r r 

WeeK's Car Difference 

Accumulated Car Difference 0 -0 -4 11 -18 -.»5 -65 -57 -66 -93 -100 -88 -82 -118 
> 
r r 

C o m b i n e d Car Di f ference 0 -49 -51 -12 -36 -61 -96 -74 -80 -149 -173 -171 -170 -225 

1 



Attachment 2 (page 2 of 2) 
INTERCHANGE FREQUENCY: ALM/UP 

Week 14-FeJ5 21-Fet? 26-Fet? 7-JMi U-Mai 21-Mar 4-Apr n-Apr ISjuAfir 2^Apr 
(yp Fordyce, AR: 

Interchange % 50% 83% 83% 67% 67% 33% 100% 100% 100% 100% 100% 

Scheduled inter-changes 6 6 6 6 6 6 6 6 6 6 6 

Missed 3 1 1 2 2 4 0 0 0 0 0 
Schedu! .-d Seivice: Monday through Saturday 

Outbound Cars 52 40 25 0 0 0 0 0 0 0 0 

Inbound Empty Cars 15 44 41 58 72 67 65 100 87 89 87 

Week's Car Difference -37 4 16 58 72 67 65 100 87 89 87 
Accumulated Car Difference -144 -140 -124 -66 6 73 138 238 325 414 501 

UP Monroe, LA: 

Interchange % 60% 80% 60% 40% 40% 60% 60% 80% 60% 80% 60% 

Scheduled Interchanges 5 5 5 5 5 5 5 5 5 5 5 

Missed 2 1 2 3 2 2 1 2 1 2 

Scheduled Service: Monday through Friday • 
Outbound Cars 46 78 112 80 87 e: 65 99 112 67 148 

Inbound Empty Cars 38 57 40 24 10 14 22 37 29 29 25 

[week's Car Difference -8 -21 -72 -56 -77 -81 -43 -62 -83 -38 -123 
Accumulated Car Difference -126 -147 -219 -275 -352 -433 -476 -538 -621 -659 -782 

Combined Car Difference -270 -287 -343 -341 -346 -360 -338 -300 -296 -245 -281 



Georgi»l^ffic Corporation 

Attachment 3 

'33 Pfucrtrw StTmi 00303) 

"O Ban loaeos 
^tmnOL C*Oi9a 3034S.5605 
Timohonm (mo*) 65^.4000 

Octobers, 1997 

Mr Bnan McDonald 
Assistant Vice President / Business Dir. 
Lumber & Building Products 
Union Pacific Railroad 
1416 Dodge St.. Room 520 
Omaha, NE 68179 

Mr Rich Forrest 
Business Manager 
Lumber & Buiiding Products 
Union Pacific Railroad 
1794 Windcrest Dnve 
Lilburn, GA 30247 

Mr Ed Sims 
Vice President & Gen. Manager 
Chemicals 
Union Pacific Railroad 
1416 Dodge SL, Room 530 
Omaha, NE 68179 

Mr Rick Kingson 
Business Manager 
Chemicals 
Union Pacific Railroad 
5607 Mollys Place 
Charlotte, NC 28212 

Mr Don DanausKas 
Business Manager 
Industnal Products 
Union Pacific Railroad 
1416 Dodge St . Room 511 
Omaha. NE 68179 

Gentlemen, 

With increasing frequency Georgia-Paofic is being advised by the Union Pacrfic 
Railroad of their intent to implement increases in the raii rates contained in conti^injal 
agreements or public documents The ratonal given for the continuing upward 
adjustment in our rates are increasing rail operating costs and the inadequate revenues 
associated with former Southern Pacific and Chicago North Western pnang policies 
and practices. 

Georgia-Pacific and the Union Pacific Railroad have enjoyed a long and mutually 
beneficai relationship G-P has actn/ety supportea the railroad mergers and acquisitions 
the UP has requested and impiemented However we now find ourselves in a conflicting 
positon relative to the Union Pacific s current operational status and your demands for 
increasing revenues. 



Wrth the operational and car supply dilemmas on the UP today we find it 

;t"f°?«°K!l"^'l'!'i"^ "̂ ^̂ ^ ^"^ P"«"fl be consKJered 
or justifiable Until such time as Georgia-Pacific receives the service and equipment 
supply levels that we previously expenenced from the Union Pacific Railroad we will not 
entertain any Increases in oor building products freight rates or for associated service 
expenses. 

Georgia-Pacific is sympathetic to the current state of affairs on the Union Pacific and 
remains confident that given time, and the continuing efforts of the UP management 
and employees, the Union Pacific wiil restore the high level of service once assoaated 
with the UP system and by which the rest of the rail industry was measured When the 
former operational status of the UP is restored, G-P will review our position relative to 
pnang adjustments und will willingly discuss amendments to existing contracts which 
the UP believes are necessary to remain a profitable and viable option for the 
transportation of Georgia-Pacific's products. 

Siric^ficiy, 

O / N Courtwnght 
croup Manager, Rail Logistcs 
Buiiding Products Group 

cc: M. O. Blackwell. Georgia-Pacific, Atlanta, GA 
N J Langberg, Georgia-Pacific, Atlanta GA 
T L Gould, Georgia-Pacific, Atlanta. GA 



Attachment-4 

UNION PIflCFIC RAILROAD COMPANY 

•^^^^ ••• • ^fiirt 

February 17,1906 

Mr. Larry J . Atiiers 
Presldant, Q.W. Railroads 
Georgia Piaeific Corporation 
SS Pmk Ptsee 15 tn Roor 
Atlanta, GA 30303 

Dear Larry: 

In an effort to more efTectivmty aerva CP's rtaed on the Fortfyce & Princeton (FP) 
and Arksnsaa, Louisiana, and Miaaisalppi (ALM) Railroads, U.P.'s operating departniant is 
proposing ths fciloaring ctianges. 

All empty cars will intarchanged to ALM at Bastrop 

All loaded ears will IM received from and cMiwered to FP at Fordyce. 

Maidng ttiasa changes shouid rasutt in more efficient hitRrcttange ttetwraon our two 
raiiroada. 

I am currentiy In the process of evaluating ttte change in aarvioa cycle Ume 
experienced by your railroads over the last sevsraJ months to detarmlna wttare IMO are 
Improving and whare ttiere is still work to ba dona, l will stare this with you when It 
oecomes available. I hope tNs helps. 

Sincerely, 

Was ParKer 
Proiect Coordinator 
ftail Une Planning 

Acluiowktdgcd: 
Georpia Pecifio Corporalion 

BV 

Tiiie 

•w TUTflL PfiGF.aS 



Attachment 5 

.rkansas Louisiana & IVIississippi R a i l r o a d 
136 Plywood Road - P O Box 757 - Crossetl, Arkansas 71635 

lele: 870-364-9000 / Fax: 870-364-4521 

Febniary 18. 1998 

Mr WcsPaikcr 
Union Pacific Railroad 
1416 Dodge Street 
Omaha, NE 68179 

Dear Wes: 

1 appreciate your prompt response to the cuirent debacle fkciii(; the Arkansas, Louisiana & 
Miiwtssippi and fhe Fordyce Ar Pnnreton Railroads (ALM) 

The operating department proposal provided mc does not address the issues thar we are 
incurring on the ALM Note the following issues 

A ) All empty cars will be mtcxchanged to ALM at Bastrop 
• We only receive scheduled scivicc three days a week at best 
• Our tracks aic not sufficient to handle the number of cars that should 

be returned to us, which equates to having our tiam crews meet your 
train in Bastrop, in light of current service I sure don't warn to have 
the ' 'LM crews waiting on a UP train to arrive 

B ) All loaded cars will be received from and delivered to Fordyce 
• This is the same interchange where wc provided railcars from the last 

week of January and the first week of February, and have a significant 
number moved only a slioit distance to the Camden area, 
where they sat as recently ai yesterday, how does this help us*̂  

C ) Making these changes should result in more efificiem interchange between our two 
railroads 

• Tbis would require us to significantly change our operations, without 
any understanding of why this would lesult m arty different .service then 
lhat with which we currently receive 

Wes, we do want to cooperate in resolving these severe service problems However, the 
plan you have presented does not present any explanation as to why or how the results 
would be any differem We had an agreement with the Union Pacific on schedulrJ service 
that worked fine for approximately 6 to 8 weeJis I believe thc basis for that success was 
directly related to having the responsible panics in a f"afx*-to-face meeting. 



If Union Pacific is sincere in their desire to resolve the problems being caused for thc 
ALM. then we would like to have a similar meeting with the appropriate UP operating 
people, including tbe Supcrintendent(s) re^nsible for the Monroe, Bastrop, and Fordyce 
interchange locations I want them to understand how we operate, and give the ALN* 
operations people thc opportunity to undt stand what UP is proposmg Obviously, we 
would like the meeting to be scheduled ASAP Crossetl, AR would bc a desirable 
location, but we are open to suggestions 

Also, am I correct in assuming that the Union Pacific has lo eflfeci, denied my formal 
request for access to thc BN Santa Fe at Fordyce, AR' 

SLicerely. 

Larry J ^Khlers 
President 



Attachment 6 

UNION PACIFIC SERVICE PERFORMANCE: 
Traffic to/from Fordyce, AR and Monroe, AL 

Oct 96 - Jan 97 versus Oct 97 - Jan 98 

QfeSlinalimL 
96-97 Average 
Transit Days 

97-98 Average 
Transit Days 

% increase 
In Delays 

Ft Smith, AR 10.35 11.25 9% 

Fresno, CA 13.75 29.08 111% 

Clearfield, UT 13.05 18.60 43% 

Butler, Wl 8.53 11.62 36% 

Berkely, IL 7.98 9.46 19% 

Covington, TN 7.20 10.21 42% 

Mansfield, MA 12.22 16.76 37% 

Independence, MO b 83 11.93 35% 

Hazelton, PA I2.;M 12.89 5% 

St Albans, VT 18.40 19.03 3% 

Springfield, MO 8.38 14.30 71% 

Philadelphia, PA 8.33 19.35 132% 

Owings Mills, MD 14.39 21.72 51% 

Northwales, PA 11.66 14.69 26% 

Newark, NJ 13.23 13.53 2% 

Mitchell, SD 14.19 22.03 ?^5% 

Oxmoor, AL 10.49 12.44 19% 

Centralla, IL 18.27 17.87 -2% 

Chicago, IL 11.96 13.82 16% 

Carson, CA 13.47 21.25 58% 
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TROUTMAN SANDERS LLP 
.^ I I O R N K Y s A T 

t r r \ t d H I C 

ENTERED 
- Df tho Socrotary 

William A Mullin flAY I) H 199B 

I t i l l I STREET. N W 

S' ITE «00 EAST 

w .XSHI^OTON, D C 20005.)5I4 

j i i n p H O N E ; ' j ; - j 7 4 i^so 

K A ( S 1 M I 1 . E : 0 2 2 T 1 ;<>»4 

May ^. 1998 

HAND DELIVERV 

Thc Honorable Vernon A, Williams 
Secretary 
Surface 1 ransponation Board 
I92.S K Street. N.W. 
Room 71 I 
Washinmon. D.C". 2042.̂  

RE Einance Docket \'o. .̂ 2761) (Sub-No^1). 
I nion I'd' ific Corp.. ct al. - Control ci- Merger - S lulhcrn I'ucijic Rail ('orp , 
cl III Ovcr.siiihl Proceeding 

Dear Secretarv Williams: 

Enclosed for filinu in the above captioned procc( 'ling are the original and twenty-six 
copies of Motion to Compel Discovery from I nion Pacific Railroa'l Company. 

Please (.laic and time stamp one copy of the Motion U. Compel enclosed herewith and 
retum it to the courier (or return !o t>ur offices Included u ith this filing is a .''.5-inch diskette 
w Ith the text ofthe pleading. 

Sincerelv, 

William A. Mullins 
.Attom.;y for the Kansas City 
Southem Railuay Company 

cc: Parties of Record 



TM-13 
K( S-14 

BKFORF THK 
SLRFA( K TRANSPOR I A riDN BOARD 

(̂̂  • 
FI> ANC K DOC KK I NO. .12760 (Sub-No^^ 

Ufiil 
VtNt 

I NION PA( IKK ( O R P O R M ION. I NION P \ { IKK RMi ROAD t ONIPANY 
AND MISSOKRI PA( IKK RAll ROAI) (OMPANV 

-(ON I ROK ANI) MKR(,Kk --
SOI I IIKRN PA( IKK RAM CORPORA I ION. SOI TIIKRN PAC IFIC 

I RANSPOR I A I ION COMPANN .S I . KOI IS SOI I IIW KS I KRN RAM \^ A^ 
COMPANN . SPC SI CORP. AND U I K DKNN KR 

AND R I O C R ANDK W KSTKRN KAII ROAD COMP\N^ 

0 \ KRSK.H I PROC KKDINC, 

. lOlM PKTiriON OKTIIK TKXAS MKXIC AN RAII W \ \ C ( )MP\N\ AND 
THK KANSAS C I I V SOL IIIKRN RAM W A^ COMPAN\ KOR IMPOSII ION OK 

ADDITKiNAI RKMKDI Al C ONDI IIO VS PI RSI \N I IO IMK BOARDS RK I AINKD 
0 \ KRSK.H I .11 RISDICHON 

MC)! ION ro COMPKI DISCON KR^ 
FROM LNION PAC II K RAI I ROAI) C OMPANV 

K i i h . i r d I*. Mr i ic i i iM^ 

K o h i r i k . D r i i h n y 

Illl K\NS\s( in Soi IIIIRN R\ll u \\ 
( ()MI'\ 
114 WiM n " Street 
Kansas C it\. Missouri <i4105 
Tfi: (8J<)) 'is.VI^'): 
Ka\: ( !()) ')8.V|227 

R i c h a r d \ . A l k n 

. lohn \ . K d ^ a r d s 

. ' I ( M K l . S( Ol II & R\SKM{|k( .Kk. l.l .p 

Suite (>(H» 
HHH Sireel. N.W. 
Washington. D.C . 200()()-.V)39 
lei: (2«2) 2«>S-H()?)() 
Ka\: (202) .142-(I<)8.̂  

Attoriie>s for l he l exas Mexican Railway 
( oni!)an> 

W illiam A. Mullins 
Man K. I uhe! 
Sandra I.. |{rin>n 
IKOI IMVN S\M)l>'s| I I-

1.100 I Street. N.W. 
Suite 500 Fast 
W ashinuton. I).( . 20005-"''<14 
l ei: (202) 274-2'>50 
Fax: (202) 274-2«)«)4 

.\ttorne\s for I he Kansas ( it> Southern 
Rail>\a> C ompan\ 

Max 4. 1998 



T.M-.X.X 
KCS-XX 

BFFORE THF 
Si RFA( F TRANSPC/RTATION BOARD 4 

RECEIVED 
FINANC F DOrKF I NO. .12760 (Sub-V>.2<> HAY 4 1S98 

/ ' r V41' 
MiNfjCVFNT 

SI6 

I NION PAC IFIC CORPORATIO X. I NION P xC IFIC RAII ROAD CO.MPANV 
ANI) MISSOl Rl PAC HIC RAILROAD (OMPANV > 

-(ONTROI \N|)MFR(,FR--
SOl I IIFRN PA( IFK RAII CORPORA I ION. SO! TIIFRN PAC IFIC 

TRANSPORI AIION C()MP\N\. SI. I O I IS S')l THW FSTFRN RAILWAY 
( OMPANN . SP( SI (ORP. AN|) I HF DFN\ FR 

AND RIO (.RANDF W FSTFRN RAILROAD (OMPAN^ 

NEW ON FRSK.IIT PROC FFI)IN(; 

MOnON TO COMPEL DISCON KR^ 
FROM I NION PAC IKK RAILROAD 

Purs.iaiU to 49 CER v< ;̂ 1 114..11. The lexas .Me. ican Rail\\a> Company (" lex .Vlex") 

ami the Kansas City Southem Raihvi'v < "ompan\ ("KCS") request the Surface Transportation 

Board (the "BoarC'" or "S ' B") lo issue an order compelling I P to provide the infomiation 

requested m the four document requests propounded lo date on I P I P should be required to 

produce, through discovery, a reasonable amount ofieadily axailable infomiation for c---.—ai 

reasons, \ hich are el forth below In addition, the Board shouid enter the Protective Order and 

Di.scovery Guidelines and appoint an .Xt' ninistrati\e law .ludge ("AL.!") lo oversee discoxery in 

this proceeding as requested in the .loint Petition Tcx Mex and KCS filed on .April 22. 1998 (TVl-

9 KCS-9). .As an altemative. lhe Board could refer this matter for detemiination in thc first 

instance ir the .A1..1 appointed pursuant to TM-9 KCS-9. 



PROC KDI RAI HISTORN AND S^MMAR^ 

On .March !2. 1998. Tex .Mex and KCS jointly serx ed discover) , consisting of four 

document requests, on I P w ith regard lo the ongoing oversight proceeding and thc Eebruan 12, 

199S .loint I'etilion.' (TM-() KC S-6.) On .March 27. 1998, LP filed a .Motion for Protectee 

Order in which 1 P refused lo respond to any discoxery whatsoever. (I P SE-,1.14 > On .March 

30. ' " >8. l ex .Mex and KCS filed their Evidentiary Submission regarding the Joint Peiition. 

I hc next day. March 31.1998. the STB issued Decision No. ! 2. Notice of Oversight 

Proceeding. Requests for Additional Conditions to the UP/SP .Merger for the Houston, 

Texas/Gulf Coast Area. Even though the discovery was proper when originally serxed on March 

12. 1998. to avoid any procedural objection, the document requests were re-ser\ed upon L P on 

April 8. 1998 as part ofthe new oversight proceeding instituted by the Board in its March 31. 

1998. ( The Re-scrved Document Pnuhuiion Reque.st. T.M-8 KCS-8. is attached as Exhibit .A.) 

On .April 1 5. 1998. bv letter to the Board. ( P w ithdrew its Motion lor Protective Order 

and indicated that it would respond to the requests by April 2.1. 1998. (Letter attached as Exhibit 

B.) Nevertheless, in its .April 21'' "Responses and Objections" (L P SP-33()). L P again objected 

to each discov erv request and has again refused to produce anything but a minimal number of 

documenls. In addition. I P denied that the Board liad anv authority lo allow discovery in the 

.New Oversight Proceeding and stated that the responses, as minimal as they vvere. were only 

being prov ided xoluntarily.-

' lhe ".loint Petition" refers J\\-5 KCS-5. the .loint Petition ofthe Texas Mexican 
Railwav Companv and the Kansas City Southem Railway Company for 1 nposition of Additiona! 
Reniciiial Comiilions Pursuant U. .he Board's Retained Oversight .Iuri.sdiction 

l his position is inconsistent w ith the position taken by L P in Us April 1."̂ . 1998 letter, to 
the effect lhat the reserv ing ofthe discoverv requests in the New Oversight Proceeding mooted 



LJP's offer to "voluntarily" provide discoverv- has proved insufficient and illusory. UP 

refused to respond to Requests No 1, 3 and 4 1 urthermore, LP produced limited documents in 

respon.se to Request No. 2 (See Exhibit C for a listing of the doci:ments I P placed in its 

document depository.) The documents do not include basic information called for by the 

requests, w hich infomiation is readilv available to 1 P The objections L P asserts are not 

justified bv fact or bv law. I P mus be jonipelled to respond to the discover, requests put to it. 

DISC rssioN 

111 the March 12 .A,i.il 8, 1998 discovery. Tex Mex and KCS served only four document 

requesls on \ P to vvhich. in substance. UP refuses to respond at all. Those equesls. reproduced 

herein, seek generally documents and computer records regarding Houston-area dispatching 

(Request 1). I 'P policy statements and intemal directives conceming LP-claimed non­

discriminatory dispatching in Houston (Request 2). and documents and communications 

inv (ilv inu I 7''s requests for neutra! third-partv dispatching or sw itching to protect its ow n 

interests (Request 3 aiul 4) None ofthe grounds for 1 P's objections prov ide a basi> tor not 

responding. 

Specifically. L'P's "Responses and (Objections to discovery" (1 P SP-336) contairs three 

basic objections lo discovery, none of vvhich are legally sound.' 

the procedural impediments L'P asserted in L P SP-134, the March 2, . 1998 .Motion for a 
Protective Onier. 

' I P has submitted several "general objecliops" which applv lo each ofthe lex Mex KCS 
di.scoverv requests and sev eral specific objections vvhich apply to particular discov er) requests. 
To the extent not addressed here. Tex Mex KCS will address the "general objections" below. 



1 Procedural: I P claims that Tex Mex and KCS have no right to conduct discover)' at 

all,' and spccificali). no right to discover)' vvith regard to any dispatching because, in 

I P's view, cooperative oversight by Tex Mex and KCS is preferable to conducting 

discovery, ((jeneral (Objection 2. LP SP-33() at 3-4. ("Cooperative oversight ofthe 

dispatching process offers a far more constructiv e means of ensuring 'non­

discriminatory dispatching lhan any effort to dissect ail of the detailed facts 

surrounding past dispatching decisions.") This latter objection, if made as an 

argument of law . is baseless, and if made as a matter ol equity, is irrational. To the 

extent anv documents are being w ithhelu on thc basis of this objection, those 

documenls must be produced. 

2. Relex ance: i P claims as to Requests 1 and 2. that Tex Mex KCS hav e "made no 

effori to tie the request to any specitk' or colorable claim of di.scrimination w ith 

respeci lo any particular tram movement." and I P claims ;'s lo Requests 3 and 4 that 

there is no "nexus." Putting aside that this "pre-show mg" is not the standard for 

discover)', the requests are directl) related to the subject matter of this proceeding and 

T ex Mex and K( .S iiave made a substantial showing of actual instances -if 

discrimination against Tex Mex Iraffic in the Houston area. 

' .Although UP stales il is voluntaril. engaging in discovery . I P still raises the objection 
that no discover)' is authorized in the new oversight proceeding uniil after .lune 8. In light of the 
fad lhat I P bases part of its objection on ils belief that Tex Mex KCS are nol procedurally 
entitled to uiuieriake discover) and because Tex Mex KCS have recenll) served a second set of 
discover) on I P which will most likely be objected to again. Tex .Mex KĈ S also address the 
issue of their procedutal right to conduct discov er) in the new ov ersight proceeding. 



3 Burden: 1 P claims that all of the document requests are overbroad and unduly 

burdensome, fhis sm.pTy is not so. particularly in light ofthe highly relevant nature 

ofthe mformation sought. Moreover. UP seeks to avoid producing readily available 

infonnation, just because the outer reaches ofthe scope ofthe requests may include 

infonnation on computer that is more difficult to obtain. Nevertheless. Tex Mex and 

Kt S discuss below ways to address UP's specific concems regarding thf alleged 

"burden" ofthe four document requests. 

The discovery requests which I 'P so adamantly objects to and their corresponding 

responses are as follow s: 

Document Request No. 1: Produce all doci:ments. includini> corridor 
managers" reports, lhat rellect, discuss, analv/e, refer to. or evaluate the 
dispatching ofthe trams of FP. lex NIex. BNSK or any combination of them, 
for moxenunt to, from . between or throuyh points in the lloustor. I X area, 
alonu with copies of all non-publielx available computer programs necessary 
lo view, review or analyze such ofthe documents as a i i in computer-readable 
form. 

1 P s Response to Request No. 1: I P objects to this request as ov erbroad, unduly 
bi.rdensonie. and seeking infomiation that is neilher relevant nor reasonably calculated to 
lead to the discovery of admissible ev idence. UP claims th.it this "request purports to 
impose on UP the overwhelmingl) burdensome task of gathering and producing a vast 
aniounl of computer records and other documents retlecting all ofthe innumerable 
circumstances under!) mg each and every one of the thousands of dispatching decisions 
made everx' dav w ith respect lo train movements on lines used by Tex Mex and or KCS." 
L P calls the discov erv request "the purest of "fishing expeditions." in that Tex Mex KCS 
have made no effort to tie the request to any specific or colorable claim of discrimination 
with respect lo any particular train movement," I P argues that the request "is especially 
inappropnatc in light ofthe ample opportunities that I ex Mex KCS have had to oversee, 
rev iew and part'cipate in dispatching decisions aflecting UP lines ov er which they 
operate, as furtlier described in General Objection No. 2.** 

!" addition. .'P argues lhat computerized records will not answ er the question of why a 
particular dispatcf-ng decision was made (UP Response and Objections, pp. 3-4. • 2.) In doing 
so L P seeks imnumil) for its dispatching decisions. I P argues that it is impossible to 
reconstruct th ough documenls why any particular hspatching decision w as made, and, iherefore 
Its dispatching decisions can nev er be questioned, "his argument ignores the Board's September 



Document Request No. 2: Produce ali documents (includin(<. but not 
limited lo. policv statements. |.'>licv directives, procedures, or memos that 
mention KC S or lev Mex) that I P contends prove that KC S and l ev .Mev 
have not received adverse, discriminator) treatment in dispatching of their 
trains mo\ini> to, from, between oi through points in the Houston, I .X area. 

I P's Response to Request No. 2: I P makes the same response as to Request No, ] vvith 
the iiiiiited addition tf at "UP will be producing responsive in the niture of "policv 
statements, policy directives and memoranda' that reflect UP's pr licy of dispatching iines 
used by KCS Tex Mex in a non-oucriminator)' manner, including documents 
dissi niinated to I 'P train management personnel (including di'.patchers) and used in the 
training of such personnel." (I P SP-336 al 8.) This " concesj-ion" defines the documents 
UP is willing to produce for evidence as only documents supporting its position that UP 
does not discriminate against KCS and Tex Mex traffic. Regardless of whether UP has 
an official policy drafted on paper againsi discnniinaiion against KCS and fex Mex. a 
very relevant question in this proceedmg is whether sueh an official policy is bemg 
followed 111 practice. 

Document Request No. 3: In all instances where I P conducts trains 
operations hut does not currentlv dispatch the operations of those I P trains, 
produce all documents (including, but not limited trt. corridor managers* 
reports, internal uienios. or reporls thaf reflect communications hefueen I P 
and the earrier thai controls the dispatching ofthe FP train operations) that 
rellect. discuss, analx/e. show, or refer to. instances where UP has expressed 
a desire to have its trains dispatched bv FP. a neutral dispatcher, or a 
dispatcher selected bx I P and anv other carrier that max conduct operations 
over, or in, the same trackage area. 

1 'P's Response lo Request No. 3: I P objects to this request as overbroad, unduly 
bu.deii.some. and seeking inioniiaiion that is neilher relevant nor reasonably 
calculated lo lead lo the discover) of admissible evidence. L'P also objects to this 
request as ""seeking infomiation havuig no nexus w ith issues relating lo rail 
service in the Houslon (julf Coast area, as lo vvhich the Board has staled it intends 
lo limit the forthcoming oversight proceeding." (citing Decision No. 12. p. 8) and 
instead seeks documents pertaining to ( P's system as a winkle. .As is explained 
below. I P mistaken!) believes that tlie issues tc be detemiined dunng this 
proceeding is exactly coextensive ofthe .scope of discover) which may lead lo 
admissible evidence relevant to those issues. The latter necessarilv is much 

10. i99f> decision winch staled lhat "computerized records of UP's dispatching are capable of 
being letrieved in the event ofa dispute over particular dispatching episode." 



broader than the former It is black-letter law that matters discoverable need only 
be likelv to lead to admissible ev idence. not that the matter itself be admissible. 

Document Request No. 4. In all instances where FP receives cars through 
reciprocal switching lr(.>m another C lass I carrier or a switching ca'̂ rier, 
owed (either in whole or in part) b\ a C lass I carrier, produce all 
documents (including, but not limited to. corridor man.tgers" reporls. 
irternal memos, or re|)orts that reflect communications between UP and the 
carrier that performs the switching ofthe I P trhns or cars) that rellect. 
discuss, analyze, show or refer to. instances where UP has expressed a desire 
tl. perform such reciprocal switching for itself or its desire to have such 
rei iprocal switching performed bx another switching carrier other than the 
e\i>ting switching carrier. 

L P's Respt)nse to Reuuest No. 4: Same response as to Request No. 3. 

I. LP's Procedural Objections Are NN ithout Basis 

I P claims lhat I ex Mex and KCS have no r.ghl lo conduct discovery as part ofthe 

current oversight proceedmg until afler .lune 8. I P SP-336 at 3. However. Tex Mex KCS assert 

that anv procedural impediment to the right to conduct discov er) ha. been rendered moot by the 

Board's March 31. 1998 decision instituting an additional ov ersight proceeilipg to address the 

Tex Mex K( S and (ireater Hou.ston Partnership requests in the 1 louslon area. In instituting lhe 

New Oversiglit PnKeeding. in its Order of March 31. 1998. the Board set out requirements for 

the parties to present evidence lo justify the additional conditions sought, l he v er) purpose of 

allowing discov ery is lo afford the parties their liue process nght lo gather such infomiation from 

the otlier parties, such as UP. that conlrol tlie infoniiatuMi Without sucli right to d:scovery in 

Notablv. 1 P Itself has argued to this Board in support ol the need for discover) ir. a 
receni. but separale proceeding with arguments lhat are applicable here: The "purpose of 
[discovery is to] obtain(J ev idence lo support its ease and to prepare for rebuttal," UP's Motion 
to Compel Production of Documenls and Infonnation. Docket No. NOR-42022. F.\'C 
Corporation and T'\li Wyoming Corporation v I nion Pacific Radroad Compam and .\li ..i/:ui 
Pacilic Railroad Company l\]\cd Dec. \ 5. 199- at 1). In addition. UP stales thai ""[plroceedings 
before the Board are nol one-sided trials by ambush on relevant issues" and "[t]he filing o! this 



this o\ crsight proceeding, the Board's own procedures and the nght to present evidence arc 

rendered substantially less meaningful. 

As pieviously mentioned. Tex Mex and KCS maintain that the discovery was proper 

vvhen onginally served on March 12. 1998, Notwithstanding. Tex Mex and KCS re-served the 

document requesls upon I P on .April 8. 1998 part ofthe new oversight proceeding in an 

consolator) manner and in an effort (.rder to a- oid any further objection. Howe-.er. . 'P's 

response to this consolatory action has only been to cause delay. 

The Board's rules of evidence and discov ery are plainly set cut in 49 C,1- .R. part 1114. 

Discovery is authonzed m tins proceeding pursuant to 49 C.l-.R. c; 1 1 14.21(.i). as well as the new 

rules adopied by this Board, fhe Board's modification lo 49 C.F.R. I I 14 21 (1997) of its 

Rules of Practice prov ides in pertineiil part: 

(a) vVhen disc'-verx is available. 

(1) Parties ma) oblau, discover) . , regarding any matter, nol 

privileged, which is relevant lo the subject matter involved in a 
proceeding. . . 

(2/ ' i is nol grounds for objection that the information .sought w ill be 
inadmissible as evidence ifthe infomiation sought appears 
rea.sonably calculated lo lead to the discov er) of admissible 
ev idence. 

These modifications eliminated "the requirement that Board approval be sought for 

discoverv procedures other than written interrogatories and requesls for admission." I'SK 

Motion to Compel is the only method av ailable lo UP to obtain the discover) lo w hich it is 
entitleti if there is to b - a fair hearing on this case " Id. at 2. 

1 hese modifications were adopied b) the Board in Expedited Procedures f>r Processing 
Rail Rate Reasonableness. E.xemption and Rcyocation Proi ccdmgs. STB Ex Parte No. 527 (STB 
served Oct. 1 and Nov. ]5. WHi) (F.xpcdiicd Procedures), affdsuh nom. United Transp. Union-
Ill. I.mis lid y. STH. No. 97-1027 (D.C. Cir. .lan. 6. 1998). 
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IVyoming Corporation anil FMC Corporation v, I 'nion I'ac ifu Rail: nad Company. STB Docket 

No. 42022, at 3 (STB served Feb. 5, 1998). In Uiis receni decision, die Board noted that the 

overall goal ofthe modifications was lo expedite the discovery process, acknowledging that the 

prior discover) rules "had the potential to impede expeditious discov cry ai>J [] generated too 

iriiicl; pape. vvork." Id. al n.8. 

Of course, the scope of discover) authonzed by the Board's Rules of Practice is modeled 

on the scope i>f d'scovery under the Federal Rules of Civil Procedure. The federal Rules of 

Civil .Procedure "allow broad scope to discover) and this has been well recognized b) the 

courts." Wnglil, Miller A: Marcus. I ederal Practice and Procedure: Civ il 2d. ^ 2007 (1994) 

(citations omitted) 1 he lederal rule, vv hich applies lo all forms of discov cry. encompasses the 

broad standartl againsi winch Pelilioners' discovery requesls must be evaluated. 

In addition. I P argues lh;'t 1 ex Mex KCS have no right lo conduct discovery on 

dispatching issues because iex .Viex and KCS have the been afft;, ;d cooperative oversight in 

the Spring, fexas dispatching center fhe fact that I P has recenth offered lo pemiil Tex Mex or 

KCS to place an observ er in the I I* BNSl- joint dispatching center m Spring is hollow anu 

illu.sory fhe fex .Mex or KCS "observer" would hav e no right to participate in decisions or to 

have .iccess to the t)pe ot inlbmiation and documents sought in discovery. The reason for wh) 

The 1 ederal Rules ot C ivil Procedure, m language virtually identical to the Board's Rules 
Practice, provide that: 

Parties may obtain discov ery regarding anv matter, not pnv ileged. which is 
relevant to the subjecl matter involved iii the pending action, whether it relates to 
the claim or dei.nse ofthe party seeking discovery or to the claim or defense of 
any other part). , . , 1 he infomiation sought need nol be admissible al the inal i f 
the mfomialion .sought ar̂ pears reasonably calculated to lead lo the discover) of 
admissible ev idence, 

l ed R Civ P 2(>(h)i I). 



the placement of such an observ er is illusory is stated in greater detail in the Verified Statement 

of Patrick L. Watts in Tex Mex-7 KCS-7 at pp. 163-168. But in any ev ent, this is not a proper 

basis to deny discovery. Even if fex Mex KCS had been present, this does not mean lhat they 

would have had the right to the infomiation now being requested in discov eiy. 'I lie mere 

presence of an observer does nol guarantee access to the computer records underlying thc 

numerous dispatching decisions that a.'-e made outside the scope of the obserx er's direct 

observ ation. I P must be compelled lo protiuce the requested infonnation. 

11. CP's Relevance Object ions Are NN ithout Basis 

1 he present oversight proceeding concerns the very subjecis ahoul vvhich fex Mex and 

KCS seek discovery. I'he four document requesls al issue relate directiv lo the issue of whether 

neutral switching and dispatching is needed in the Houston area, one of ihe subjects ofthe 

Board's proceedmg uisiituted .March 31, 1998. I ex .Mex and KCS seek specific discov ery in 

order lo dei.ioiisirate that additional remedial conditions are necessary to remedy competitive 

consequences o* the merger. 

fex Mex and KCS have prov ided ev idence demonstrating discriminator)' treatment in 

.switching aiid dispatching iii and around the Houston area. 1 he Verified Statement of Pat Watts, 

submitted with f M - ' ' KCS-7 discusses several specific instances of such discnninatorx' 

treatment II I I' were correct -- vvhich it is not -- lhat the Board imposes a preieguisite showing 

before di.scoverx coukl be conducted. Tex Mex and KCS have far surpa.sscd ihal showmg. 

I nder tlie .standards of this Board, as well as the lederal Rules ofthe v'ivil Procedure, 

discoverv does nol have to be "justified" h) showing in advance tliat the specific infomiation 

requested exists. Specifically, tlic I eiieral Rules regarding discover)' •'cxprcirsly allow s a party to 
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leam by discover) of the 'existence, description, nature, custody, condition and location of any 

books, documents, or other tangible things."" Wright, Miller & Mateus. federal Practice and 

Procedure: Civil 2d. 2012 (1994) < 11011; Fed R. Civ. Proc. 26(b)(1). 

Rather thc standard tor pemiissible discovery is that the requests seek informaiion 

relev ant to the subject matter of the ca.,e. The relev ancy of discover)' has been broadly construed 

to encompass any matter that might lead to thc discover) of admissible ev idence even though it 

may not be admissible as evidence, l lukmany '/'(/i/r^/', 329 U.S. 49.5. 91 1 .Ed. 451 (1947), If 

L P's position w ere correct, then hardly anv part) in any proceeding could ev er justify discovery, 

because, bv definition, discovery is an attempt lo discov er vv hat ev idence the other side has. 

('oiiversely, i f a party knew and were aware ofthe facts contained in the documents sought from 

lhe other side, then that party would iiol need discovery at all since it would airead) have the 

infomiation sought. I P's prerequisite showing argument simply is nol sustainable. 

Request Numln^r 2 seeks variOL,s policy siatements, directives, procedures and memos 

that mention dispatching. Tex Mex or KCS. The relevance of such documenls is obvious. UP 

itself touts the fact that it has a ""fonnal"" polic) and that tfiere should bc neutral dispatciiing and 

no fav oritism 1 he parties to this proceeding and thc Board are entitled lo have a copy nol only 

oflhat ""fonnal" policy, bul also of any other internal policies or procedures winch show how 

dispatching is actually conducted 111 practice. NotabK . ( P has. by definition, only agreed lo 

produce documenls "refleet[ing] LJP's policy of dispatching lines by KCS Tex Mex 1.1 a non-

discriminatorx manner." UP SP-336 at 8 (emphasis added). This definition exposes that U?"s 

intention is only to produce those documents which support I P"s position. I his is an 

inappropriate restnc'ion on discov er) and I P must be required \o search for and produce all 

re-sponsive documents, including those that m^ght be against UP' . interest. 
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Furthermore. Counsel for KCS has rev iew ed the documents "v oluntarily" provided by 

LP in response to Request 2. Ci)f the 740 pages that UP credits 'o its response, all but 7 (seven) 

pages are simply copies of pleadings recent!) filed w ith the Board, or the Tex Mex trackage 

rights agreements with I P and HB 1, I he other seven pages could nol possibly be all ofthe 

responsiv e docun:>.iils lo Request 2 in I P's possession. If there are only seven pages of 

res'()Oiisive documents, then the objection that the request in ov erbro;'.d and unduly burdensome is 

misplaced. Whether the limited response is because o f l 'P"s restnclive definition or other 

objections. 1 P must be compelled lo produce all responsive documents lo Request 2. 

HI . IP's Burden Objections Are NN ithout Basis 

I P's arguments regarding burden also arc nol tenable. Tex Mex and KCS present swom 

tesliiiioiiy 111 support of this Motion to ( ompel that refutes UP's assessment ofthe burden 

involv ed in responding to Document Request No. 1. .S'cc \'enfied Statement of Patrick 1.. Watts, 

atiaclu d as l:xliibit D, Specifically. Mr. Watts giv es two simple examples of how I P could 

begin to easily Cv)mply w ith the Tex Mex KCS discovery. Mr. Watts notes that I P should have 

vanous easily produeable conespondence regarding dispatching decisions. In addition. Mr. 

Walls points out that I P could arrange a lime for lex Mex KCS personnei to view repla)s ofthe 

Digicon .system and accompanying voice tapes from tlie dispa'ching centers. N(Mably. rs .Mr. 

1 om O'Connor slates m his attached v erified siatenienl, I P lias engaged in this identical method 

of discovery in the past. .As Mr. O'Connor notes, UP requested and was granted access through 

discv .rv to another railroad's computer iiK-del and related database in order to conduct studies 

via replaying ofthe sy.steni. .Src N'erified Slatenient of Tom O'Connor, attached as Exhibit E. 

In addilioii. It is important to note that Document Request No. 1 asks for, among other 

things. Comdor Manager's Report, which are daily logs kept by conidor managers where they 
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report on a daily basis about various mov ements through their terminals. Such Corridor Manager 

Reports, vvhich are readily available for the last several months, would provide revealing insights 

as to the decisions of managers as to vvhich trains to move and which trains I P heid up. .Sec V.S. 

Watts al 2. Nevertheless, in all its argumentation about the difficulty of assembling 

computerized records, UP docs not assert that there would be any difficulty, or burden, in 

copying and producing its "comdor manager reports" that were specifically asked for in Request 

No 1, or other memos or internal communications conceming dispatching in Houslon. 

l ikew ise. there may be other memos or conespondence w ith local managers, or at higher levels 

ofthe U'P organization, vvhich talk about dispatching trains and whose trains should be broughi 

through a giv en lemiinal. These obviously w ould be relev ant to the question of whether neutral 

dispatching is necessary. I herefore. this Board shouk! conclude that ihere is no burden lo 

producing those records and grant the Motion to Compel as lo those type of records. 

1 he standard for discov ery is not mere!) that it creates a burden on the litigant. .All 

discoverv entails some burden. The courts and the Board's AL.Is carefully scrutinize objections 

nade for burdensomeness. I he mere fact thai compliance with discover) w ill cause great labor 

a id expense lo the party from vvhich discox er)' is sought does not of itself require denial of 

disv-overy. Rule 26(c) speaks of "undue burden or expense" and discover) should be allowed 

unless the hardship is unreasonable in the light ofthe benefils lo be secured from the discovery, 

8 C harles A. VN'nght &. Arthur R. .Miller, Federal Practice and Procedure ^ 2214 at 647-48 

(19'70); sec also Snowdcn hy and Thnnigh I'ictor y Connaiiiiht Lah.. 137 F.R.D. al 332-33. 

Even though the opposing part) ma) be burdened. t!ie balance favors the nght to discovery when 

the infonnation is particular!) relev ant. Rich y Martin Manctla Corporation. 522 f', 2d 333. 

343 (10" Cir. 1975). 
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As a result, the standard is whether the discovery is overly broad and burdensome, and 

UP has not met this standard, fhe proper rel ief for UP's concems. i f indeed anv rel ief is 

warranted, is to nanow or modi fy the response required and relieve I P o f t h e overly 

burdensome, i f any, aspects o f t h e requests. .Sec Tihcn y Cigna Ins. ( o . 40 f . 3d 1 10, 112 (5"' 

Cir 1994) ( "Modi f icat ion o f a subpoena is preferable, however, to quashing i t , " ) ; accord I.indcr 

y. Nanonal Sec. .•igcncy. 320 U. S. App. D.C 359. 94 E. 3d 693. 698 (D.C. Cir. 1996) 

('"niodificalion o f a subpoena is generally preferred to outright qua.shing"| Tex Mex and KCS 

offered to discuss appropriale distinctions and or nanovving o f its requests, but I P has not shown 

any interesi. Iherefore. lex .Mex and K( S Iiave been forced to come to the Board. 

Nevertheless, even i f the tequests might encompass a ""large"" volume o f computerized records 

thai mighl be d i f f icu l t lo assemble, as claimed b) I P. this sti l l does not relieve L P o f its 

obl igation to respond to di.scov ery. .Vcc /../( hcmisc I.a( ostc v. Al l i i^t i ior (''>mpaiiy. hu . 60 

1 R.l). al 171 (Al though defendant "should nol be required lo enter upon extensive independent 

research in order lo acquire [requested] in fomiat ion" . defendant is obligated to provide ""by way 

o f answers lo intenogatones the relevant tacts readily available lo it . . ."") and Rocsherg v. Johns-

Manyi l lc ( 'orp . 85 I R D . at 297. (Detendant is obligated to provide di i .coveiy even i f answering 

the interrogatories w i l l require the objecting part) lo expend some t ime, effort and expense.) 

fhnuiLil i the I bird and l-ourth requests. 1 ex Mex and KCS seek to gather evidence to 

demonsi ale lo the Board that wlien the ""shoe is on the other foot", when I P is subjecl to 

trav e l i "g on lines (wv ned bv aninher carrier, I P is not content to allow the other camer lo control 

dispatching, bul rather tries to protect itself from discrimination by asking for neutral 

dispalchmg 1 he poinl o f this rei|uest is lo establisli tliat I P itself recognizes the v alue o f neulral 

dispatching and swirelimg and to support petitioners request for the same treatment in Houston 
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that I P requests when it is in the same position in other areas. L;i^ admits that there wil l be 

numerous examples of these requests. Petitioners know of at least one instance of such a request 

by UP. as this instance has been brought to the Board's attention in pleadings in the Conra' ase. 

Certainly there are more of vvhich L P is wcM aware. If L P is will ing to stipulate that neutral 

switching and or dispatching is preferable to operating as a tenant via trackage rights, Tex 

Mex'KC.S might be able to vv ithdraw this request. 

LP makes two claims with respect lo responding lo ihese requests. L P responds w ith the 

standard boilerplate objection that they are 1) overbroad, unduly burdensome and neilher relevant 

nor reasonably calculated to lead to the tiiscover)' of admissible ev idence. and 2) that they seek 

information with no nexus vvith issues relating to rail serv ice in the Houston Gulf Coast area. 

I hose objections should be rejected out of hand, first, LP is well aware ofthe major traffic 

junctures w here it does nol own the tiack and has sought to either control the dispatching or for 

leutral dispatching It w ould be astounding i f UP management and executives slated that they 

were unaware of such situations. 

Next, this issue, a desire to control dispatching (or not be subject to control by another 

canier) cuts across geographical lines. If, for example, I P. where it cunentiy operates via 

trackage nghts in the Chicago area, lias made a request lor neulral dispatching over the lines of 

other caniers in the greater Chicago. Illinois area in order lo avoid being subjected to 

discrimination by another camer. then this is relevant to the validity of petitioner's request for 

such neutral treatment in Houston The use ofthe infomiation is not to discuss- the impact of the 

UP/SP merger on Chicago, but to shed light for the Board's benefii on the issue of neulral 

ilispatcliiiig. 

15 



CONCKKSION 

For the foregoing altemative reasons, UP should be compelled to provide information in 

response tc the discovery requested by Tex Mex and KCS The Board should enter the 

Protective CJrder and Discover)' CJuidelines and appoint an Administrative Law Judge to nile on 

any further discovery disputes, if necessary. 

Respectfully submitted. 

Richard A. Allen / 
.k)hn v . Edwards 
Z r ( KI RT. SC-OI :TT & RASbNBI.K(;f.K. l.l.P 

888 17th Street. N.W. 
Suite 600 
Wa.shinglon. D.C. 20006-3939 
Tel: ("202)298-8660 
Fax: (202)342-0683 

Attomeys for The Texas 
Mexican Railway Conipany 

^ulham A. .MullrfrrT 
Alan E.. Lubel 
Sandra L. Brown 
TROI TM.AN S.ANDF.RS LLP 

1300 I Street. N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202)274-2950 
Fax: (202)274-2994 

Attorneys for Kansas City Southem 
Railway Conipany 
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EXHIBIT A 

TROUTMAN SANDERS LLP 
' T O R N E Y S AT LAW 

* t I It I I € 0 . t l . l f . . . i t T H t m t t . 1 9 

' 3 C 0 I S T R E C T tt Ifl 

S U I T t 500 E A S T 

A A S M I N G T O N D C J 0 0 0 5 , 3 3 1 4 

T E i . f » H O N t i O J , 2 7 4 J 9 5 0 

F A C S I M I L E 702 2 T . 2 a i T 

N T C R N C T * i ,,jiT< m u i i i n . f ^ l i o u . m t n t a n O » ' t c c i 

William A Mullins 202-274-2953 

April 8, 1998 

Arvid E. Roi:cli 11, Esquire 
Covington &. Burling 
1201 Pennsylvania Avenue. N'.W. 
Washington. D.C 20044-"566 

RE: Re-Service of Oversight Discovery 

Dear .Arvid: 

In light ofthc Surface Transportation Board's March 31. 1998 decision in Finance 
Docket No. 32760 (Sub-No. 21) establishing a procedural schedule for consideration ofthe Tex 
.Mex KCS petition. 1 am re-sening the discover)' served on .March 12. 19*̂ 8. which was entitled 
"'TM-6 KCS-6."" For ease of discussion, this sel of discovery, w hich is identical in substance lo 
that serx'ed on .March 12"'. is captioned "TM-S KCS-8." 

.As a result of lhis re-served discover)', a new 15 day penod in which to respond is 
inggered. T his is ample lime for UP to gather and respond to the four simple document requests, 
particularly in light ofthe fact that you have had knowledge ot'lhe requests since March 12. 
1998. 

(iiiv en the Board's order selling torth a procedural schedule. L P can no longer claim that 
there is not a pending proceeding and lhat fex .Mex KCS are nol entitled to discovery. .As such. 1 
would hope that you would w ithdraw your Motion For Protective Order and that w e could 
discuss any objeclions that L'P may have w ith a view toward resolv ing those concems. If you do 
not witlidraw the Motion. Tex Mex KCS w ill he responding on .Apnl 16 and filing a .Motion To 
C"onipei. 

Sincerelv ours. 

William .A. Mu'cns 

cc: Richard .A .Allen 
Robert K. Dreilinu 



TM-8 
KCS-8 

B E K O R E T H E 
SLRKAC K T R A N S P O R T A T I O N BOARD 

KIN ANC K DOC K K T NO. 32760 (Sub-No. 21) 

LNION PACIKIC C O R P O R A I ION. UNION PAC I K K R A I L R O A D C OMPANV 
AND MISSOURI PAC I K K R A I L R O A D C OMPANV 

~C O N T R O I AND M K R G K R -
S O U T H K R N PAC I K K RAH C O R P O R A T I O N , SOUTHKRN PAC IKIC 

TRANSPCJRTATION C C)MPAN^ , ST. L O U I S SOUTHNN K S T E R N RAILNN AV 
C O M P A N V . S P C S L C O R F . AND T I I E DENN E R 

AND RIC) G R A N D E NVESTERN R A I L R O A D COMPANY 

ON K R S K . H T PROC KKDINC; 

IOINI P K T I T I O N O K T I I K TE.XAS M E X K AN RAILNVA^ C O M P A N \ AND T H E 
KANSAS C I T ^ S O U T H E R N RAILNN A \ COMPANY KOR IMPOSITION OK 

ADDI I IONAL R K M K D I A I CONDI I IONS PI RSUANT T O THK BOARD S RKTAINKD 
ON K R S I G H T H RISDIC f ION 

DOC I M K N L PRODUC H O N RKQUKSTS DIRKC T E D T O UNION PNC IFIC 
R A I L R O A D COMPANY 

Richard P. I{ruenln(> 
Robirt K. Drc'iiinu 
TlIK KANSASC irx SOI THLRN Kvil VV \v 
( O X I I ' V W 

114 W ist 1 r' Street 
Kansas C Ity. Nllssouri 1)4105 
fei: (SK)) ')8.1-L1')2 
Kax: (810) '>S.1-1227 

Richard \. Mien 
.lohn \ . 1 ilwards 
/ I ( KI Rl . S( Ol I I A. R vs| MM R(.l K. I I P 
Siiiu ()(l() 
SSS 1" Sireel. N.W . 
\N ashinuton. D C . 2000<)-3')1') 
Tel: (202) :'»X-S()()n 
l ax: (202) 342-()<)S.̂  

Mtortuvs lor I hi lixas Mexican Railwav 
( ompanv 

Npril 8, 1998 

NN llliam A. Nluillns 
Man K. I ubel 
Dav id ( . Reev es 
Sandra L. Hrov%n 
TROI I XI \N S wut RS I i I-

1300 I Street. N.NN . 
Suite 500 Last 
NN ashinmon. !).( . 20005-1314 
Tel: (202) 274-2950 
Fax: (202) 274-2«m 

Nttornexs for fhe Kansas C itv Southern 
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TM-8 
KCS-8 

BEFORE THE 
SURFACE TRANSPORTAT ION BOARD 

FINANCE DOC KET NC). 32760 (Sub-No. 21) 

UNION PAC IFIC CORPORAT ION. UNION PAC IFIC RAILROAD C OMPANV 
AND MISSOl RI PAC II K RAILROAD COMPANN 

~C ONTROI. AND MKRCiKR -
SOUTHERN PAC IFIC RAIL C ORPORATION. S O U HERN PNC IFIC 

TRANSPORTATION C O MPANY , ST. LOI IS SOUTHNN ESTERN RAILNN AV 
COMPANY , SPC SL CORP. AND THE DKNN KR 

AND RIO C ; R A N D K NN E S T K R N RAILROAD C OMPANV 

O V F R S K ; H T P R O C K E D I N G 

.lOINT PETITION OK T HK TKXAS MKXK AN RAH NV \N C OMPANY NND THE 
KANSAS C ITY SOU FIILRN RAILNN \Y COMPANY KOR IMPOSITION OK 

ADDIT IONAL RKMKDIAI CONDITIONS PURSUANT TO THE BOARD S RE IALNED 
OVERSIGIIT .H RISDIC TION 

DOC U.MENT PRODUC TION REC^UKSTS DIREC TED TO UNION PAC IFIC 
RAII ROAD COMPANY 

1NTR()1)U( HON \ND RA flONAI I-

On I ebruary 12. 1998. The Kansas City Southern Railway Companv (""KCS") and The 

Texas .Mexican Raihvay Company c Tex .Mex") notified the Surface Transportation Board 

(•"STB" or "Board") ot their intent to fiie. on .March 30. 1998. a plan for operations in south 

Texas vvhich calls for neutral dispatching and swuchini: in Houston to replace Union Pacific 

Railroad Companv c i P"! run Houston dispatching and switching On .March 30. 1998. Tex 

Mex and KCS filed their intended plan, complete with supporting documentation. See T.M-

" KCS - fhen. on .NEirch 31. I99R. tiie Board officially instituted a proceeding as part of its 

5-year oversight ot the I P SP .Merger. Lnion Pacifu Corp. cl al. - Control and .Men-er -



Southem Pacific Corp. et al. Finance Docket No. 32760 (Sub-No. 21). Decision No. 12 (STB 

served March 31. 1998)( UP/SP Oversight). 

Neutral dispatching and switching are necessary because the trains of KCS and Tex 

Mex have experienced severe delay in ailempiing to operate m and through Houston, delay that 

cannot be solely attributable to the general congestion in Houston This additional delay to 

KCS and Tex .Mex. whieh has made it even more difficult for Tex .Mex and KCS to cope with 

the crisis, has been caused by UP's dispatching and switching practices, vvhich have favored 

the movement and switching of UP's trains in preference to the movement of KCS Tex .Mex 

trains. 

In Footnote 4 to its February 25. 1998. decision served in Joint Petition for Service 

Order. STB Service Order No 1518. and Rail Scnue in the Western United Stales, STB Ex 

Parte .No. 573 CFSO"). the Board stated in part "We have not seen any evidence of 

preferential dispatching decisions adverse to carriers such as Tex-Mex. " Furthermore. UP has 

previously claimed that neutral dispatching is not necessary. Because neither Tex .Mex nor 

KCS have in their possession records relevant to UP's past and present dispatching practices, it 

is necessary to seek this information from UP UP has previously assured the Board, the 

public, fex .\lex. and KCS that "computerized records of UP"s dispatching are capable ot 

being retrieved in the event of a dispute over a particular dispatching episode " In addition, 

the posiiions taken by UP on the need tor neutral dispatching and nr neutral switchini: when 

"the shoe is on the other toot. ' i_e_ vv:ien UP's trains or cars are being dispatched or switched 

I 'mon Pacitic ('nrporatum. cl al. - ('ontrol and .Merger - Souihem Picirii Rail Corporation, ct 
al.. Finance Docket No 32T)0. Decision No. 4~ (STB. served September In. 1996) at 23 n 6 
citinL'UP SP-:"2 at 21. n. 25. 



by another carrier or entity, would be relevant to the Board's determination ofthe need for 

such neutral switching and dispatching in the Houston area. Accordingly, pursuant to 49 

C.F.R. 1114.21 - 1114,31. Tex Mex and KCS direct the following document requests to 

Union Pacific Railr()ad Company. 

THE RAILROAD KNTITIES 

1. "BNSF" means Ihe Burlington Northern and Santa Fe Railway (̂ ompany. 

2. "HBT" means Houston Belt A: i'erminai Railway ( ompany. 

3. ""KCS" means Fhe Kansas City Southern Railway Companv 

4 "Tex .Mex" means The Texas Mexican Railway Company. 

5. "" l he Undersigned Panics" means The Texas Mexican Railway Company and Kansas 

City Soutiern Railway ("ompany. 

6. ""UP"" means I 'nion Pacific Raikoad Company and its predecessors, including but not 

limited to .Missouri Pacitic Railroad Company. Southern Pacitic Rail Ci)rporat.on and Southern 

Pacitic Transportation ("ompany. individually and collectivelv. 

DEFINITIONS 

1. "Board" or "STB " means the Surface Fransp(<rtaiion Board (or its predecessor acencv. 

the Interstate ( ommerce ( ommission. if applicable). 

2. "Describe" when used in relatio'.i to a discussion, meeting or other communication 

means to identily the participants, the date or time period when ihe .ommunicaiion took place, 

the location ofthe parricipanis at the time ofthe communication and a detailed summary ot the 

wontem ol the communications. 



3. '•Document" means any writing or other compilation of infor.mation. whether printed, 

typed, handwritten, recorded, or produced or reproduced by any other process, mciudine; 

intra-company communications; electronic mail; correspondence; telegrams: memoranda; 

contracts; instruments; studies; projections; forecasts; summaries: notes, or records of 

conversations or interviews; minutes, summaries, notes, or records of conferences or 

meetings; records or reports ot negotiations; diaries; calendars; photographs; maps; tape 

recordings; computer tapes; computer disks; other computer storage devices; computer 

programs; computer pnniouis; models; statistical statements; graphs, charts; diagrams; plans; 

drawings; brochures: pamphlets; news anicles. repons; advertisements; circulars; trade letters; 

press iele;ises; invoices; receipts, financial sta'.ements; accounting records; and workpapers and 

w'orks'.u'eis. Further the term "document" includes: 

a. both basic records and ummaries of such records (including computer runs); 

and 

b. both original versions and copies that differ in any respect from original 
version, including notes. 

4 "Identify." 

a. when used in relation to an individual, means to state the name, address, and 

business telephone numher ot the individual, the loh title or position and the 

employer ot tlie individual at the time ot the activity inquired ot. and the last-

known position and emplo)er o\ the individual. 

b, when û ed in relalum to a corporation, partnership, or other entitv. means to 

state the name ot the eriiiiv and (he address and telephone number ot its 

principal place of business; 



c. when used in relation to a document, means to: 

(1) state the type ot document (e.g., letter, memorandum, repon. chart); 

(2) identifv' the author, each addressee, and each recipient; and 

(3) state the number of pages, title, and date ot the document; 

d. when used in relation to an oral communication or statement, means to: 

(1) identity the pet son making the communication or statement and the 

person, persons, or entity to whom the communication or statement was 

made; 

(2) state the date and place of the communication or statement; 

(3) describe in detail the contents of the communication or statement; and 

(4) identify all documents that refer to. relate to or evidence the 
communication or statement; 

e. when used m any other context means to descnbe or explain m detail, 

5. "Including" means mcluding without limitation. 

6. "Person means an individual, companv. partnership, or other entiiv ot anv kind 

7. "Pn)vide" (except where the word is used with respeci to providing service or 

equipment) or •descnix- ' means to suppiv a complete narrative response. 

8. "Produce" means to make available to the Undersigned Parties tor eopv ing and 

V lew ing. 

"Relating to " a subiect means making a statement about, referrinsz lo. or discussinc the 

subject. includiiiL:. as to :ic'ions, any decision to take, not take, defer, or deter decision, and 

including, â  to any condition or îmc of affairs ic i ; . . competition between carriers), its 

absence or potential existence. 



10. "Shipper" means a user of rail services, including a consignor, a consignee, or a 

receiver. 

11. "Studies, analyses and reports" include studies, analyses, and repons in whatever form, 

including letters, memoranda, tabulations, and computer printouts ot data selected trom a 

database. 

12. Reterences to railroads, shippers, and other companies (inciudimi L'P) include: parent 

companies; subsidiaries; controlled, affiliated, and predecessor firms; divisions; subdivisions; 

components; units; instrumentalities; partnerships; and (omt ventures. 

13. Unless otherwise specified, all uses ot the coniunctive include the disjunctive and vice 

versa, and v.ords in the singular include the plural and vice versa. 

LVSTRUC TIONS 

1. Any delay m pniduciion ot requested documents is certain to prejudice the Undersiuned 

Parties' ability to present to the Board the type ot evidence sought hy the Board and discussed 

in the Board s Februarv 25. 1998 LSOonicT. .\ccordingly. responsive documents should be 

produced to the undersigned counsel at I rouiman Sanders LLP. ::•')() \ Street. N AV Suite 

500 East. Washingion, D C 20(KJ.'̂  3314. not later than fifteen 115i days after the date of 

service Serial pn)duction of relevant documents during that fifteen-day period is encouraiied 

and requested Ob|ect:rns. il any. should be made as soon as possible, and not later than 

fifteen (1.*̂ ) days alter the date of service ot the requesls. 

2. UP should contact William A .Mullins or Alan F: Lubel at <202) 2-4-2950 immediatelv 

to discuss any objections or questions with view to resolving anv dispute or issues of 

interpretation informal!) .ind expeditiously. 



3. Unless otherwise specified, these discovery requests cover the period beginning June 1. 

1997 and ending w ith the date o» the response. 

4. : f UP has information that would permit a partial answer to any document request, but 

it would have to conduct a special study to obtain informatton necessary to provide a more 

complete response to that request, and if the burden of conducting such special study would be 

greater for UP than tor KCS or I ex .Mex: 

a. state that fact; 

b. provide the partial answer that may be made with information available to UP; 

c. identify such business records, or any compilation, abstract, or summarv based 
thereon, as will permit the undersigned parties to derive or ascertain a more 
complete answer: and 

d. as provided in 49 C.F.R. ) 114 26(b), produce such business records, ..>r any 
compilation, abstract, or summary based thereon, as will permit the undersigned 
parties to derive or ascertain a more complete answer 

5. If any information or document is withheld on the ground that it is privileged or 

otherwise not discoverable. 

a. identify the uitorination or document i in the manner prov ided in Definition 5 
sapra). .md 

b. state the basis tor the claim that il is privileged or otherwise nol discoverable. 

6. It UP km)ws or later learns that its response to any document request is incorrect, it is 

under a duty seasonably to correct that response. 

7. Pursuamto49C F R 1114 29. UP ,s under a duty seasonably to supplemem its 

responses wuh respeci lo an) quesiion. 



DOri^tENT REQUESTS 

Request No. I 

Produce all documents, including corridor managers' reports, that reflect, discuss, 

analvze. refer to, or evaluate the dispatching ofthe irain^ of UP, Tex .Mex. BNSF or any 

combination of them, for movement to. from, between or through points in the Houston. TX 

area, along w ith copies of all non-publicly available computer programs necessary to view, 

review or analyze such of the documents as are in computer-readable form. 

Request No. 2 

Produce all documents (including, bul not limited to, policy statements, policy 

directives, procedures, or memos that mention KCS or Tex Mex) that L P contends prove that 

KCS and Tex .\lex have not received adveise. discriminau)iy treatment in dispatching of their 

trains moving to. from between or through points in the Houston. FX area 

Request No. 3 

In all instances where L P conducts trains operation-, but docs not currently dispatch the 

operations of those L'P trains, produce all documents (including, but not limited to. corridor 

managers' reptrts, internal memos, or reports that refiect communicanons between UP and t.ie 

carrier that controls the dispatching of the UP train operations) that reflect, discuss, analvze. 

show . )r refer to. instances where UP has expressed a desire to have its trams dispatched by 

UP. a neulral dispatcher, or a dispatcher selected bv UP and any other carrier tiiai may 

conduct operations over, or in. th.e same irackage or area. 



Request No. 4 

In all instances where UP receives cars through reciprocal switching from another Class 

I carrier or a swilching carrier, owned (either in whole or in part) by a Class I carrier, produce 

all documents (including, but not limited to. corridor managers' reports, internal memos, or 

reports that reflect communications between UP and the carrier that performs the switching of 

the L'P trains or cars) that refiect. discuss, analyze, show, o.- refer to, instances where UP has 

expressed a desire to perform such reciprocal switching for itself or its desire to have such 

reciprocal switching performed by another swiiching carrier vUher than the existing switching 

carrier. 

Respectfully submitted this Sth day of April. 1998. 

Richard P Bruening 
Robert K. Dreiling 
THK K.V.SS..\,S Cl IA S(JtJTHi;R.\ R.VII.W.VY 

COMPANV 

114 West IF" Street 
Kansas City. .Mis-̂ ouri 64105 
Tel: (816) 983-1392 
Fax:(816) 983-1227 

Richard \ Allen / 
John \' I'dwards 
Z l ( Kl R I . S( o t T T & R.\si:NBi:R-ii.R. L L P 

888 17th Street. N.W. 
Sf'te 6(X> 
Washp g. m. D C 20006-3939 
Tel: (202)298-8660 
Fax: (202)342-0683 

.Attorneys for The Texas 
.Mexican Railwav ('ompan) 

William A .\lullins 
Alan E. Lubel 
David C Reeves 
Sandra I . Brown 
T R O I iMA.N SA.NDFRS L L P 

1300 I Streei. N.W 
Suite 500 East 
Washingum. D C. 20(X)5-3314 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

.Attorne) s tor The Kansas City Southern 
Railway (\)mpany 



TM-8 
KCS-8 

CERTIFICATE OF SERVICE 

I heieby certify that u-jp -'iny of the foregoing "Document Production Requests 

Directed To L'nion Pacific Railroad Cornpany" was served this 8 ' dav of . 1998. by hand 

delivery to Arvid E. Roach, counsel for Union Pacific, and by first class mail upon other 

parties of record. 

\VTlliain .\ .MulliflS-
Attorney for The Kansas City Southern 

Railway Company 
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EXHIBIT B 

Honorable Vemon A. Williams 
Surface Iransponation Board 
1925 K Street. N.W. 
VVashington. D.C. 20423-0001 

Re: Finance Docket No. 32760 (Sub-No. 21), 
Union Pacific ( orp., et al. - f ontrol & .Merger 
Southern PaciFic Rail ( orp,. et al. - Oversight 

Dear Secretary Williams: 

On March 27. 1998. LP filed a motion tbr a protective order relating to 
discovery requests (styled TM-6,KCS-6) that KCSTex .Mex had serxed on MarchV 
m Finance Docket No. 32760 (Sub-No. 21). On April 8. we received a letter from " 
KC S s coun.sel stating that KCSTex .Mex were withdrawing their .March P discoverv 
requests and re-serving an identical set of requests with a new pleadint^ number (now 
IM-8 KtS-S) in light ol the Board's .March 31 decision in the above-captioned 
docket. 

•n light of this development, we believ that UP's motion regarding 
KCS lex .Mex's March 12 di.scover) has become n. , i . and L'P is therefore 
withdrawing that motion. ! P intends to respond to KCS.Tex Mex's new discoverv 
requests on .Vpnl 23. as KCS Tex .Mex have requested. 

Sincereiv. 

David L. Mever 

Allornev tor Union Pacitic Ruilrmni 
Company 

cc; William .\. .\Iuilins. Esq. 
Richard A. .Mien. I:'sq. 



EXHIBIT C 

ITFMS PRODUC FD TO TM/KCS FROM UNION PACIFIC 

Confidential document: Meeting notes dated March 27. 1998. (one page) 

Memo from Stev e Barkle) anu attached dispatching protocol to "Tram Management Personnel" 
dated November 6, 1997 (3 pages) 

Memo from Stev e Barkley vvith attached I P letter dated Ma) 24. 19<)7 to employees and BNSF 
letter dated .lune 9. 1997 to employees on LP BNSl joint dispatch. (3 pages) 

'• l erms for Texas Mexican Railway Company Trackage Rights" for the trackage rights over 
MP SP obtained as a result ofthe STB's August 12. 1996 decision in the UP SP merger. 

" l emis for l exas Mexican Railwa) C ompan) I rackage Rights" for the trackage rights over 
HBT obtained as a result ofthe STB's August 12. 199() and September 10, 19';6 decisions in the 
UP SP merger, 

T iiioii Pacific's Response lo Petition " tor L.mergenc) Serv ice (Jrder. filed in Service Order No. 
1518 on October 24. 1997. 

UP's October 30. 1997 letter lo Melvin Clemens al the SIB on the restructuring ofthe HBT. 

'T P SP's Opposition to Petition for Cease and Desist Order" filed in I D No. 33507. Tcx .\lcx. d 
al y. I HIT. t-l al on October 31. 1997. 

"1 P SI' Response to R( I Letter-Petition for Reconsideration" filed in Ex Parte No. 573, Service 
Order No. 1518 on .lanuar) (>. 1998. 

UP's I cbruary 1 8. 1998 letter lo lhe S 1 B m Serv ice Order No, 1518 on lhe agr'jcment between 
UP and BNSI- on the owneiship and operation of lines in and around Houston. Texas. 

'T P's Repl) 111 Opposition to KCS Tex Mex Petition for Consolidation. To Declare Exemptions 
\ oid Ab initio, and lo Rev(.ke l:xemplions" filed m FD Nos. 3346l-334()3 on Feb. 23. 1998. 

I'P's March 2. 1998 letter to the STB in Serv ice Order No. 1518 in response lo Februar)' 25" 
letter from VS'illiani Mullins to SI B and enclosing letier from Dick Davidson lo Mike Haverty 
and Larr) Fields on TM KCS plan, 

" Applicants' Opposition to KCS Tex .Mex Petition for Imposition of .Additional Conditions." 
UP SP-333. filed m FD No. 32760 (Sub-No. 21) on March 2. 1998. 

".Motion tor Protective Order." (UP SP-334). filed in I I) No. 32760 (Sub-No. 21) on March 31, 
I99S. 



EXHIBIT D 

BFFORF THF 
SURFAC F TRANSPORTATION BOARD 

FINANC F DOC K F T NC). 32760 (Sub-No. 21) 

UNION PAC IFIC CORPORATION, UNION PAC IFIC RMl ROAD C OMPANV 
AND MISSOURI PAC IFIC RAILROAD COMPANV 

-- CONT ROI AND MFRCFR --
SOI I IIFRN PAC IFIC RAII CORPORA I ION. SOUTHERN PAC IFIC 

TRANSPOR I A I ION COMPANV , ST . I O I IS SOI THW FSTFRN RAH.W AV 
COMPANV . SPC SI CORP. AND TIIF DFNN FR 

A.VD RIO C,RANDF W FST FRN RAILROAD C OMPANY 

NFW ON FRSIC.H I PROC FFDINCi 

MOT ION IO COMPFI DISCON FRV 
FROM UNION PAC H IC RAII ROAI) 

N FRIFIFD STATFMFNT 

OF 

PATRIC K I.. NV V n S 



N FRIFIFD STATFMFNT 

OF 

PNTRIC K I . NN ATTS 

Mv name is Palrtck L. Watts and I am N ice President - Transportation for The Texas 

.Mexican Railway Company. 1 am k)caled al lex Mex's offices al 501 Craw ford Street, Room 

317. Houslon. Texas. In my current position as N ice President - Transportation. I am 

responsible for directing all of l ex .Mex's train operations across its line between Laredo and 

Beaumont, fexas. and w iihin and through Corpus Christi and Houston, Texas terminals. My 

qualifications have been staled in previous N erified Siatements field before the Surface 

Transportation Board ("STB"). 

I have rev iewed the discovery sent lo I iiioii Pacific Railroad ("I P") on March 12 ind 

then aij 'in on April 8. '998. 1 have also reviewi-d I P's responses to this discover; Contrary 

to UP's assertions, there aic various responsive documenls and records vvhich can bc easily 

proiluced in response lo the discov er) requesls. For example. I P should be able lo easily 

produce correspondence between L P. the bridge owners at Memphis, and the rail carriers with 

operating rights ov er tlie bridije. regarding I P's expanding control ov er the bridge crossing 

the Mississippi River, correspondence between I P and TRRA regarding operations in St. 

Louis; and correspondence betw een 1 P and SP regarding the transfer of dispatching control 

prior lo implemeiuing the merger. I his list is not an exhaustive list and I offer it only as a 

quick recit.ition oljusi three simple examples of correspondence which would be responsive 

to the lex Mex KCS Discover) Request No, 3. 

More importantl) . coiilrar> to UP's assertions of burden. L P could easily permit Tex 

Mex and KCS to replav and v iew dispatching recoids and train movements contained in the 



Digicon system. This would merely require arranging a time for Tex Mex KCS personnel to 

meet with UP personnel in the Spnng, Texas dispatching center and replay the system In 

addition, we would need lo listen to relevant portions of the dispatcher's voice tapes as 

requested vvhen view ing thc Digicon replay. This would aid in thc discovery process and 

would also be very simply to make available. 

At a minimum, the affected areas, where Tex Mex/KCS personnel should be permitted 

to replav and v iew the Digicon sysiem. include: SP Lafayelte Subdiv ision between Beaumont 

and Houston: all routes through Houston; West .let., Texas to Flatonia. Texas; and Flatonia. 

Texas to Placedo. 1 exas. 

Finally. UP co'-ld easily produce the Corridor Manager's Report, w hich are daily logs 

kept bv the comdor managers. I he managers prepare these report on a daily basis and 

descrtbe the various movements ofthe trains ihrough their terminals. Such Corridor Manager 

Reports, which are kept for several years and are readily available ioi lln. la t̂ several months, 

w ould prov ide revealing insights as to the decisions of managers as to w hich trains lo move 

and which trains UP held up. 



miiBCMm 

I, Patrick L Wans, dociarc tlnAa pcnitMy ot petjury that the kniegoing 

atement is true and conroct. Further. I certify thiit I am qualifltd and iu<hcYn/*1 lo flic (tail 

f'LMMtWdt B)lBtiit«l on Muy 4, .'iffl 

ratrtch L. 



EXHIBIT E 

BFFORF THE 
SURFAC F TRANSPORT ATION BOARD 

FINANCF DOC K F T NC). 32760 (Sub-No. 21) 

UNION PAC IFIC CORPORAT ION. UNION PAC IFIC RAILROAD COMPANV 
AND MISSOl Rl PAC IFIC RAILROAD COMPANV 

- CON I ROI AND M F R C ; F R -

SOUT IIFRN PAC IFIC RAII CORPORA I ION. SOUTHERN PAC IFIC 
TRANSPORT A I ION COMPANV . S I . lOUIS SOFT IINN FS FFRN RAH AN AV 

COMPANV . SPC SI CORP. AND THF DFNN FR 
AND RIO C,RANDF NN FST FRN RAILROAD ( OMPANV 

NEW ON FRSIC.H I PROC FFDING 

MO LION IO COMPFI DISCONT RV 
I ROM LNION PAC IFIC RAILROAD 

N FRIFIFD STAT EMENT 

OF 

IOM O'CONNOR 

N ice President 
Snavelx Kinj; Majoros O'C onnor & I cc, Inc. 

1220 1 St NNN 
NN ashington DC 20005 



VERIFIED STATEMENT 

OF 

TOM O'CONNOR 

Introduction 

.My name is Tom O'Connor. I am Vice President of Snavely King .Majoros O'Connor 

Sc Lee. an economic and management consulting company. The purpose of this statement is 

to describe for the Surface Transportation Board. (STB) an instanje in which access to a 

computer model and data ba.se developed by one party was granted to and used by another 

party. This was done to produce evidence submitted to the Interstate Commerce f^)mmission 

(ICC), the |)redecessor agency to the STB. 

Exporienee 

I have been engaged in the business of transportation for more than twenty five vears. 

My professional career began in 1973 with the Interstate Commerce Commission as an 

economist. In 1974. I became Manager of Local Rail Services Planning for the L'nited Slates 

Railway Association, responsible for developing, implementing and defending the 

methodology used to def ine much of the line structure of Conrail. After consulting on railroad 

issues tor two years, primarily in Canada. I joined Conrail as Assistant Director of Costs and 

Economics, responsible for all costing input to all Conrail regulatory and management 

decisions. In 1079. I joined the Association of Americn Railroads as .Assistant Vice 

President Economics, responsible for economic aspects ot a wide range of industrv issues, 

producing input to policy decisions and providing evidence in proceedings before regulatory 

agencies. Congress and the courts. 



In !982. I became Vice President of DNS Associates serving a wide range of railroad, 

shipper and government clients. In 1988, I became Vice President of Snavely King and 

Associates. The firm changed its name to Snavely King Majoros O'Connor & Uee shortly 

thereafter. Additional information on my qualifications is included a.s Attachment A. 

An example of Use of u Computer System by Parties to an ICC Ca.se 

During the time I was Vice President of DNS Associates. D.NS was engaged by Atchison 

T opeka and Santa Fe Railway (SF) and Southern Pacific Transportation Company (SP) to 

pert'orm traffic analyses. The results of these analyses were entered ii.to evidence in Einance 

Docket N ) 3()4()() Santa Fe Southern Pacific ( orporation - Cimtrol - Southern Pacitlc 

Transt)ortation Company, decided July 24. 1986. 

I he results of the computer model were analyzed during the course of hearings at the 

ICC. One of the protestant railroads. Union Pacific (UP) requested and was granted access to 

the DNS computer model and related data ba.se for the purpose of conducting similar sludies 

under its direction.' This access to the DNS computer model and related database permitted 

UT to replay the scenartos. U'P requested the access to the model and the request was granted 

for several reasons, including: 

• The computer system produced data essential to key issues in the case 
• It was nol technically feasible to develop the requested mformation without access to the 

computer model and related data ba.se.. 

Sec 2 ICC :d 709. W.} 



VERIFICATION 

I. l om (3'Coiiiioi . uc jlarc under penalty ol perjury that the foregoing statement 

is true and correct Further. ! certify that I am qualified and authorized to file this statement. 

Executed on May 4, 1998. 

Fom (3'Connor 

Subscribed and sworn lo befoie ine tins 4 day ot May, I99f< -6+^ 

Notarv Public 



QUALIFK A HONS OF TOM O'CONNOR 

F x̂perience 

Snavely Kinu Ma joros O'Connor & Let, Inc., VV ashinuton. DC 
V ite President (198S-Present) 

Mr. O'Connor has m.)re than twenty five years experience in the transportation industry. His 

experience includes key and increasingly responsible management and policy positions with 

government agencies and private industry. 

Mr O'Connor. ;n receni years has conducted analyses tor the Government ot Canada used to 

shape policy fo. freight transportation and studies ior the U.S. Government used to shape 

Passenger fransport Policy. He is currently developing a strategic plan for .Management 

information systems and computer facilities to measure, manage and monitor both rail freight 

ami rail passenger transportation in the Balkan Peninsula. He has ereated and managed 

numerous computerized transport management and regulatory systems and is a widelv 

recognized expert on costing and economics. 

Mr. O'Connor has analyzed more than 45 rail merger scenarios and ca.ses. He has provided 

expert testimony before state and federal courts and commissions in the U.S. and Canada on 

economic and piMicy issues. He has also testified as an expert on computerized transportation 

analytical systems, rail operations, anti trust issues and transportation costing. Mr. O'Connor 

has served as an impartial and expert monitor of dala and processes at issue in litigation on 

transportation. 

Within the litigation arena. Mr. 0'Ct)nnor has also conducted management audits of raihoads, 

tocuseil on identifying the cause and effeci relatiorships underlying claimed cost incidence. 

The management audits were directed low ard testing the cost basis of bills submitted by major 

railroads. 



DNS Associates Int.. Washington. DC 
Vice President (19S2-19S8) 

Mr. O'Connor directed and participated in numerous projects including merger analyses, 

transportation infra-structure analyses, plant and network rationalization and feasib-Iity 

studies. He designed and implemented mainframe and microcomputerized systems for 

analyzing rail, truck and barge logistics. The computerized cost systeins Mr. O'Connor 

created are in widespread use throughout the United Stales and CTanada. 

Mr O'Connor also advised the L'.S. Rail .Accounting Principles Board on the costing aspects 

of regulatory reform policies. He also provided expert testimony on rail cost issues before the 

Interstate Commerce Commission. 

Association of American Railroads. NN ashinuton, DC 
A.ssistant Vite President. Etonomits (1979-1982) 

Mr. O'Connor designed and managed major economic analysis projects. He helped formulate 

industry economic policy positions culminating in the Staggers Rail Act of 1980. He 

submitted expert testimony on behalf of the railroad indu.stry in numerous ea.ses before the 

Interstate Commerce Commission ,md stale regulatory commissions He aLso appeared 

regularly in national forums on economic issues. 

Mr. O'Connor directed the most significant computerized industry Costing System project in 

40 years. ( RCS, the cost system now used by all major US railroads. He also conducted 

industry seminars on URCS and related economic issues. 

Mr. O'Connor also testified betore the Interstate Commerce Commission on the design and 

application of this pafhbreakmg rail cost system since adopted by the Commission and the rail 

industry. He also directed development and installati'^n o\ a computerized economic and 

market analysis sysiem now used by virtually all major US railroads. 



(j)nsolidated Rail Corporation, PA 
Assistant Director. Cost & Etonomits (1977-1979) 

Mr. O'Connor was responsible for all Conrail management and regulatory cost analyses in 

both freight and passenger areas. He testified before the ICC on the development of subsidy 

standards now widely used in the US railroad industr)'. He also finalized the design, and 

implemented and managed Contribution Simulator and Calculator (COSAC). a computenzed 

internal management economic analysis system at Conrail. The COSAC system uses specific 

management accounting data to develop economic costs. COSAC replaced earlier systems 

and was used to guide v irtually all transportation management decisions. 

Mr, O'Connor also participated in cost allocation negotiations between Amtrak md Conrail on 

cost sharing ot |oint tacililies on the North East corridor. He initiated and directed profit 

maximization and plant rationalization programs. He also designed and implemented 

computeri/alion anil improvement of a w ide range of economic and cost analysis systems used 

to manage this inulti-billion dollar corporation. 

R.U, Banks & Associates Inc.. NVashinuton, DC" 
( imsultant (1976-1977) 

Mr. O'Connor conducted and directed numerous transportation-related projects in the U.S. 

and Canada ranging trom national logistics analyses to site-specific studies. He specialized in 

costing systems and appeared as an expert witness on such systems in an precedent setting 

proceeding before a ("anadian Crown Coniniissii)n. 

U.S. Railw'ly AssiK'iation. NVashington, DC 
Manager. Local Rail .Service Planning (1974-1976) 

.Mr. O'Connor developed, computerized and implemented the light density lines cost analysis 

system which iletined Conrail. He served as liaison with congressional staffs and shipper 

gioups. as well as federal, stale, and local governments, and planning agencies. The system he 

created was a maior element in the design and implementation ofthe streamlined Midwest-

Northea.st regional rail system .Mr. O'Connor subsequently appeared as an expert witness to 

present and detend the operation ot the USR.A costing sy.stem. 



Interstate Commerce Commission, 

Etonomist, NVashington. DC (1973-1974) 

Mr 0'C^)nnor served as a staff economist and authored a report analyzing industry investment 

pattems and ICC regulatory policy, includmg ICC use of cost evidence. 

Education 

L'niversily of Massachusetts. Amherst. B.A. Economics 

University of Wisconsin. Graduate Course Work, Economics 

University of Delaware, fjraduaie Course Work, ̂ lusiness .Management 

The American University. (iraJuate Course Work, Computer Science 

Profes' '"nal Oruanizations 

Transportation Research Bo:trd 

Chairman of the Surface Freight Tran* portation Regulation Committee 

Transportation Research Forum 

Past President of the Cost Analysis Chapter 

National Defense Transportation Association 

Member of Board of Directors. National Capital Chapter 

Phi Beta Kappa academic honors society 

Phi Kappa Phi acaden.ie honors societ) 

Military 

L'.S. Army: Sergeant, Combat Engineers. 1963-1966 

Security ( learance 

Secret 



CERTIFICATE OF SFRN ICE 

I hereby ertify that a true copy ofthe ".Motion to Compel" was served this 4"' day 

of May. 1998, by hand deliver)' lo counsel for I 'nion Pacific and by first class mail upon all other 

parties of record of the new oversight proceeding. 

^' i J 
X ., 

Sandra L. Brow n 
.Attorney for fhe Kansas City Southem 
Railway Company 
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TROUTMAN SANDERS LLP 
,X 1 T () R N E V ': A T L A \ '̂ 

. t i « i ; i l , I I A H M I T V ^ . v t x i > % H r r 

I JOO I STRI 1:1 S W 

St ITE f i i ' i EAST 

w A S H I S C l ON, D C :0O05-5,n4 

I I I I PHONE 202.274 2950 

I \ ( SIMILE :"2 2' '4-:094 

VV ilham ,\ Mul'ins 

April 27. 199S 

HAND DEI IN FRED 

Ml . Venion .A. Williams 
Case Control I int 
ATTN: S l B I inance Dockei No. 327(,0 (Sub-No./l') 
Surface T ransportation Bcaid 
Suite 700 
1925 K Streei. N.W. 
Wa.shinmon. D.C. 20006 

Re: Finance Dockei No 32760 (Sub-No. ^TTINC vv Oversiuhl Proceedni") Union 
T'adtt/ CorpoiaUoii. vl al. -- Control (S: .Merger -- .Southern Pacifu Rati 
('orporaiion. el al ()ye> sight Proceeding 

Dear Secretarv Williams: 

Enclosed for lihng in the abcn e captioned proceeding are the original and twenty-six 
copies of TM-10 KCS-l I . Lrrala lo .loint Petition Of The Texas Mexican Railwa) Company 
.And I he Kansas City Southern RaiKva) ( ompan) l or hnposilion Ot .Adi'itional Remedial 
Conditions Pursuant To The Board's Retained Oversight .lurtsdiclion. 

Please dale and lime stamp one ofthe copies for retum to our offices. Included with this 
filing IS a •̂ ..S inch Word f'erfecl. \ ersion 5.1 diskette wuh the text ofthe pleading. 

Sincerelv vours. 

William A. N^ullms 
Atlornev for 1 he Kansas Cit) Southern 
RaiKva) Coinpan) 

cc: Parties of Record 



BFFORF THF 

SLRFA( F TRANSPORTATION BOARD 

^ 

FIN \N(T !)()( K F T NO. 32760 (Sub-No.^rj 

2^' r* 

TM-10 
KC S-l 1 

LNION PA( IFK ( ORPORX IION. I NION PA( IFK RAILROAD (OMPANV 
ANI) MISSOLKI P\ f IKK M Ml R(vAI) (ONIPANV "--V-

- ( ON I ROI VND NIH<(,KR -
SO! TIIFRN PA( IFK RAIL (ORPOH MION. SOI TIIFRN PA( IFIC 

TRANSPORI AflON ( ONII'ANN . S I. I O l IS SOI !HNNlS|"rKN RAllAVAV 
(OMI'VNN . SP( SI ( ORP. NND I TIL DKNN KR 

AND RIO (.RANDK NS f SI KRN R MLROAD (ONII'ANN 

NFNV ON F R S K i l ' T PRO( FFDIN(; 

KRRAI A lO.IOINI PK 11 I ION OK I IIK IFXAS NIKXK \N KMI AN AN 
(ONIPVNN \ND IIIK KNNS\S( KIN SOI IIIKRN UMLNN \N ( O N l P \ \ \ 

FOR INIPOsmON Ol ADDI I ION M RKNIUH M ( ONDI I IONS PLRSL \NT 
I O IHK BONRDS RK I AINKD ON KRSK.HI .11 RISDK HON 

Richard P. Briu'nin}> 
Roherl k. Driiliiii; 
Kill K vNs vs ( 11V SOI TMKRN R \ I I W \ \ 
( OMI'XNV 

114 NN est 11" Street 
Kansas ( itv. Nllssouri 64105 
1 11: (SK.) ')83-l.V)2 
Fax:(8K»)')8.V1227 

Rieliard N. NIkn 
.lohn N . Kdwards 
/( ( Kl Ul. S< Ol II & RvstMUK(.tR. I I P 
SiiiU' (tOO 
SSS 17'" Strci-t. N.NN. 
NN ashinyton. D.( . 2(i()0(>-3«»V) 
I d : (2(»2) 2'»X-S0(>, 
Fax: (202U'<42-()(.S3 

Mioriu'vs tor I he I exas Mi vicuii Railwav 
( oiiqiaiiv 

April 27, UWS 

N\ illi.ini A. Mullins 
Dav i(i ( . Reeves 
Sand a I . Brown 
I KO'. I M VN S VM)t KS I I P 

1.̂ 0<) I Siriet. N.NN . 
Suite 50(1 Kasi 
NN ashinuton. I).( . 2(»()U-̂ -.V î4 
Td: (202) 274-29?0 
Kav: (202) 274-2«)<)4 

Attornt'vs tor I he Kunsas ( itv Southern 
Railwav ( onipanv 



BEFORE THE 
SURFAC F TRANSPORT ATION BOARD 

TM-10 
KCS-11 

FINANC E DOC KFT NC). 32760 (Sub-No,^1 
I 

UMON PAC IFIC CORPORATION. UNION PAC IFIC RAil ROAD COMP ANV 
AND MISSOURI PAC IFIC R All ROAD C C)MPAN\ 

-CONT ROL ANI) MERCER -
SOUTHERN PAC IFIC RAII ( ORPORAIION. SOU LIIERN PAC IFIC 

TRANSPOR LATION C OMPANN, ST. LOUIS SOUTHNN FSTFRN R Nil AN AV 
( OMP NNN . SP( Sl CORP. AND LIIF DFNN FR 

AND RIO (.RANDF NN FS 1 FRN RAILROAD COMPANV 

NFNV ON KRSK.IIT PRO( FFDIN(; 

KRRATA lO.IOINT PKTITION OF THF TEXAS MFXK AN RAII.NN AV 
( .̂ MPNNN NNI) IIIK KANSAS ( ITN SOL fHKRN KAII AN AN (ONIPANV 

KOR INIPOSI MON OK ADDITIONAL RKMKDI Al ( ONDI I IONS PI RSLANT 
IO I UK BOARD S RFT AINKD ON KRSK.H K .11 RISDK HON 

T i \ Mex and KCS hereby subn it the following errata lo the .loint Peinion f or Imposition 

Ot .Addition.ll Remedial ( ondilions Pursuant lo Ihc Hoard s Retained Oversight .Iurisdiction filed in 

t'lis proceeding on March 30. I99S (IAU/ KCS-7). These errata do nol change, in any 

substantiv e vv ay. the conclusions or analysis set forth in TM-7 KCS-7. 

ERRATA 

Page i2 line 7: : Delete "between" and change "IOS enipUnees" to "131 

employee:" 

Page 49. line 6 : Change "S4.3S6.(»0()" to "S4.3S4.000" 

Page 49. line 8 : Change "S7.107,OO(r' lo "S9.138.00()" 

Page .^l. line 16 : Change "S4.3S6.O()0" to "S4.3S4.000" 

Page .*;2. line 2 : Change "57,107,000" to "S9.138.000" 



Page 126. line 23 Change "S9.7 million" to "S9.5 million" 

Page 127. Table 1 : Change Expenses: "54.387" to "54.3S9" 

Paue 127. Table 1 : Change Net (Jper. Inc.: "S4.38()" lc "54.384" 

Page 127. fable 1 : Change Expenses: "5?8.52(r' to "S26.488" 

Page 127. Table! : Change Nel Oper. Inc.: '57,107" to "59.138" 

Page 12S. iine4 : Change "S4.4 million" to "5972 thousand" 

Page 12S. Iiiie5 : Change "57.1 million" to "54,4 million" 

Page 129. line 7 Change "57.1 million" tc "59.1 million" 

Page 129. fable 3 : Change Expenses: "54,38"'" to "5';.389" 

Page 129. Table 3 : Change Net Oper. Inc.: "54.386" lo "54.384" 

Page 129. Table 3 Change Expenses: "528.520" to "526.488" 

Page 129. Table 3 : Change Nel Opi r. Inc.: "5''.107" to "59.138" 

Page 131. line 3 : Change "3.s|".." to "377",," 

Page 142. Fxhlblt .I.IP-2 Insert "Exhibit No. .I.IP-2 RFA ISI:D" 

Page 142a. 1.xhlblt ,l.!P-2 : Insert new page "Exhibit No. .IJP-2 Reconcile l:rrata" 

Page 143. I xhibit ,l,IP-3 : Insert "Exhibit No. ,!.IP-3 RFA 1SF:D" 

Page U3a. Fxhlblt .l.lP-3 Insert new page "Exhibil No .MP-'' Reconcile lirraia" 

Page 144. Fxhlblt .I,iP-4 Insert "Exhibit No. .I.IP-4 RF.\ ISED" 

Page 144a. I xhibit .l.iP-4 : Insert new page "Exhibit No, .l.iP-4 Reconcile Ertata" 

Page !4.\ Exinbii .I.IP-.S : Insert "Exhibit No. J.;P-.5 REN ISED" 

Page I4.*ia. Fxhibit .;.IP-> Insert new page "Exhibil No. .l.iP-5 Reconcile Ertata" 

Page 14<). Lxhib" ,1.1 P-() : Insert "Exhibit No. JP-6 REN ISED" 

2 



Page 14(>a. Exhibit .I.IP-6 

Page 147, Exhibil JJP-7 

Page 147a. Exhibit .IJP-7 

Page 148. Exhibit JJP-8 

Page 148a. Exhibit JJP-8 

Page 281. line 23 

Insert new page "Exhibit No. JJP-6 Reconcile Errata" 

Insert "Exhibit No. JJP-7 REVISED" 

Insert new page "Exhibil No. JJP-7 Reconcile Ertata" 

Insert "Exhibi! No. JJP-8 REN ISED" 

Insert new page "Fxhibit No. JJP-S Reconcile Errata" 

Chani;e"57.l million" to "59.1 million" 

Respectfully Submitted, this 27'" day of April. 1998. 

Ol Richa-d A. Allen 
John V. Edwards 
Zt ( KliR l . S( ;)l I I (5c l(,\SENBERC,hR. LLP 

Suite 600 
888 17'" Streei. N.W. 
Washington. D.C. 20006-3939 
Tel: (202) 298-8()()0 
Fax: (202)342-0683 

.Atloriie) s for The Texas Mexican Railway 
Conipany 

Richard P. Bruening 
Robert K. Dreiling 
Till KANS.ASCITV Soi mi RN RAILW AY 

C O M f . N V 

114 West 11'" Street 
Kansas City. Missouri ()4i05 
Tel: (816)983-1392 
Fax:(816)983-1227 

David C. Reev e . 
Sandra L. Brown 
TROUTMAN SANDLRS 11 p 

1300 I Sireel. N.W. 
Suilc 500 East 
Washington. D.C. 20005-3." 14 
Tel: (2()2) 274-2950 
Fax:(202)274-2994 

.Attorneys for The Kansas City Southem 
Railway Company 



Tex Mex / KCS Plan 
Statement of Benefits 

Errata 

Exhibit No. JJP-2 
REVISED 

The Texas Mexican Railway Company 

Normal 
Yearl Year 2 Year 3 Year 

Description (OOOs) (OOOs) (OOOs) (OOOs) 
(a) (b) (c) (d) 

Incremental Revenue ^' 
] Fieight $ 5,344 $ 32,064 $ 5^627 $ 35,627 

Incremental Operating: 
Non - Labof 

2 Way and Structures $ 384 529 $ 529 $ 529 
3 Equipment 621 3,568 4,033 4,033 
4 Transportation 718 4,305 4,784 4,784 
5 URCS related 1,194 7,162 7,958 7,<̂ 53 

Labor 
6 Train & Engine 1,444 8,845 9,747 7,722 
7 General & Adn^inistrative 129 939 1,068 1,068 
8 Yard & Maintenance 184 394 39^, 394 
9 Total Operating Costs $ 4,674 I 25,742 $ 28,514 $ 26,489 

10 Total Benefits $ 670 S 6,322 $ 7,113 $ 9,138 

2/ 

See text for capi ta l investment: 

V S. Fields at 86, 87 V.S. Broolcings at 295: V S. Lewis at 298 

Other incrementai revenues (switching, demurrage and incidental revenues; were $0.5 million, 

$3.0 million and $3.4 million in years 1, 2 and 3 respectively. Including other revenue increase' 

Total Benefits to $1.1 74 million. $9,346 million and $10,473 million in years 1, 2 a n d 3 respecti>/eiy. 

Snavelv King Maioros O'Connor & Eee. Inc. 



1 Tex Mex / KCS Plan 
1 statement ot Benefits 1 / 
1 Reconcile Original to Errata 

Exhibit No. JJP-2 
Reconcile Errata 

1 The Texas K 'ex ican Rail\^/ay C o m p a n y 

I Year 1 
1 Descnption (OOOs) 

Year 2 
(OOOs; 

Year 3 
/OOOs) 

Normal 
Year 

(OOOs) 
(a) (b) (c) (d) 

1 Incremental Revenue 2/ 
1 1 Freignt 
1 Origina! as filed March 30, 1998 

$ 5 344 
5,344 

$ 32,064 
32,064 

$ 35,627 
35,627 

$ 35,627 
35,627 

1 Increase (Decrease) in Revenues - - - -

1 Incremental Operating: 
1 Non - Labor 
1 2 Way and Structures 
1 Original as filed March 30, 1998 

$ 384 
275 

$ 529 
275 

$ 529 
275 

$ 529 
275 

1 Increase (Decrease) in Expense 109 254 254 254 

1 3 Eduipment 
1 Original as filed March 30, 1993 

621 
685 

3,568 
3.630 

4,033 
4 033 

4 033 
4.1 13 

1 Increase (Decrease) in Expense (64) (62) - (80) 

1 4 Transportation 
1 Original as filed March 30. 1998 

718 
902 

4,305 
4.305 

4,784 
4 VS-". 

4,784 
4 968 

1 Increase (Decrease) in Expense M841 - - (184) 

1 5 URCS related 
1 Original as filed March 30. 1998 

1 ,! V4 
1 !94 

7,16/. 
7.162 

7,958 
7 958 

7,958 
7,722 

1 Increase (Decrease) in Expense - - - 236 

Labor 
6 Train & Engine 

Original as filed March 30. 1998 
1 ,444 
' 462 

8.845 
8,772 

9,747 
91 747 

7,722 
7 958 

Increase (Decrease) in Expense ' 8: ~ 236 

7 General & Administrative 
Original as filed March 30, 1998 

129 
2 i 8 

939 
131 I 

1,068 
! 456 

1.068 
• 456 

Increase (Decreasei ir. Expense 891 '372' 388' 388) 

8 Yard & Maintenance 
Original as filed March 30, 1998 

• 34 394 3^4 394 

Increase (Decrease) m Expense • 34 394 -•94 

9 Total Operating Costs 
Original as filed Marcn 30, 1998 

$ 4 674 

4 736 
$ 25,742 

25,45t 
I 28,514 

28,254 
I 26.489 

26,493 
:ncrease 'Decease! in Expense 256 260 U) 

ICT. >tal jjenefits 
Original as filed Marcn 30, 1998 

s 670 $ 6,322 
6 609 

$ 7.113 
373 

$ 9.138 
9 -34 

;ncrease (Decreasei 237 260 

1 Snaveiv Kinfi Maioros O Csinnor Si Lee. Inc, 



Base Case Exhibit No. JJP-3 

Balance Sheet Revised 

Errata 

The Texas Mexican Railway Company 

December 31.1996 
Audited 

Adjustment 
Amount 

Adjusted Base 
Period 

Amount 

DescriDtion (OOOs) (OOOs) (OOOs) 

Assets 
(a) (b) (c) 

Current Assets: 
1 Cosn a n d ccsn equivalents S 392 c 2,110 $ 2.502 
2 Investments 572 572 
3 Net Accounts a n d Notes Receivable 6,663 168 6,631 
4 Inventory 1,562 1,562 
5 Due from Parent a n a Other reiarea corfies 912 912 
6 Current defer red income taxes 984 984 
7 Other 590 590 
8 Total Current Assets $ 11,675 C 2,278 S 13,953 

Properties: 
9 Equipment 23,481 23,481 

10 Lend, Buildings & improvements 18,931 13,643 32,574 
11 Less a c c u m u l a t e d deprec ia t ion (17,870) ^222) r 18,092) 
12 Net Properties $ 24,542 13,421 S 37.963 

Other Assets: 
13 Investments in other partnership 3,889 3,389 
14 Net other assets 1,099 1,099 
15 Total Other Assets $ 4,988 - S 4,988 

16 Total Assets $ 41.205 $ 15.699 $ 56.904 

Liabilities & Equities 
17 Accounts Payopie $ 1,912 s 444 3 2,356 
18 Due to Parent ar'.d o l i ier re lated parties 410 410 
19 Other a c c r u e d liabilities 4,344 M 9 5 5,539 
20 Tetal current liabilities $ 6,666 V ",639 S 8,305 
21 Long Term Debt 3,800 11,524 15.324 
22 Deferred Inccm.e Taxes 5,203 5,203 
23 Total liabilities V 15,660 : 23.832 

Stockholder's e q u i t y 
24 Ccmrr .cn 5tcc-< 2,500 2.500 
25 Addi t ional pa i d ;n cap i ta l 981 981 
26 Retained earnings 22.055 2 535 24,590 
27 Total Stockholder's equity s 25,536 : 28,071 
28 Total Liabilities & Equity $ 41.205 $ 15,699 $ 56.904 

Snavely King Maioros O'Connor Lee. Inc, 



Tex Mex / KCS Plan 
Balance Sheet 

Reconcile Original to Errata 

Exhibit No. JJP-3 
Reconci le Errata 

The Texas Mexican Railway Company 

Dece iniier31.1996 
Audited 

Adjustment 
Amount 

Adjusted Base 
Period 

Anount 

Descnption (OOOs) (OOOs) (OOOs) 
(a) (b) ( c ) 

1 Cash a n d cash equivalents $ 
Origina! as filed March 30, 1998 

392 
392 

S 2,110 
3,718 

S 2,502 
4,110 

Increase (Decrease) in Cash - (1,608) (1,608) 

3 Net Accounts a n d Notes Receivable 
Original as filed March 30, 1998 

6,663 
6,663 

168 
172 

6,831 
6,835 

Increase (Decrease) in Current Assets - (4) (4) 

10 Land, Buildings & improvements 
Original as filed March 30, 1998 

18,931 
18,931 

13,643 
9,700 

32,574 
28,631 

'ncrease (Decrease) in Land Buildings & Imr - 3,943 3 943 

11 Less a c c u m u l a t e d deprec ia t i on 
Original o : ti led March 30, 1998 

(17,870) 
(17,870) 

(222) 
(158) 

(18.092) 
n 8,028) 

Increase (Decrease) in Current Assets - (64) r64) 

17 Accounts Payable $ 
Original as filed March 30, 1998 

1,912 
1 912 

S 444 
478 

2,356 
2,390 

Increase (Decrease) in Current Liabilities ^34) '34) 

19 Other Acc rued Liabilities 
Original as fi led March 30, 1998 

4,344 
4,,344 

1,195 
1,345 

5,539 
5,689 

Increase (Decrease) in Current Liabilities - n 5 0 ' ^150) 

21 Long Term Debt 
Original as filed March 30, 1998 

3,800 
3,800 

11,524 
9,000 

15,324 
12,800 

Increase (Decrease) in LT Deb t 2,524 2 ^24 

26 Retainea Earnings 
Original as filed Mdrcn 30, 1998 

22,055 
22.055 

2,535 
2.610 

24,590 
24,665 

Increase (Decrease) in LT Deb t • (75) •75) 

Snaveiv King Maioros O Connor & Lee. Inc. 



Base Case 
Income Statement 

Errata 

ExhijNt No JJP-4 
Revised 

The Texas Mexican Railway Company 

December 31, 
1996 Audited 

Refcrmatting 
Adjustments 

Audited Amount 
Reformatted 

Adjustment 
Amount 

Ad;u$ted Base 
Pei lod 

Amount 
Descriptiori (OOOs) (OOOs) \000sl (OOOs) (OOOs) 

(a) (b) (c) <d) (e) 
Operating Revenu'Bs: 

1 Freigtit $ Iti, IU7 $ 18,107 9,032 27,139 
2 Switct III .ij 554 554 276 830 
3 Demurrage 550 550 2/4 824 
4 Incidental 603 603 301 904 
5 Uncollectit)le Accounts (480) (480) (239) (719) 
6 Total Operating Revenues $ 19,614 (480) 19,334 9,644 28,978 

Operating Expenses: 
/ Mointenafice of Woy & Structures 3,032 (738) 2,294 - 2.294 
8 Mainfenance of Equipment 2,559 (839) 1,720 931 2,651 
9 Transportation 9,403 9,403 3.520 12 923 

10 Geiieral & Admlnlstrrjfivo 3,823 (480) 3,343 388 3,731 
11 Depreciation Expense - 1,577 1,577 222 1.799 
12 Loss (Gain) On Sale of Fixed Assets 25 25 (25) 
13 Total Operating Expenses $ 18,842 $ (480) $ 18,362 $ 5.036 $ 23,398 

14 Income (Loss) From Operations $ 972 $ - $ 972 $ 4.609 $ 5,580 

15 Ottier Income & Exponsi.; Net 630 - 636 (878) $ (242) 
16 Income (Loss) before Income Taxes 1,608 - 1,608 3,730 5,338 
17 Income Tax Rate 34% 
18 Income Taxt-s CAJ 1 iVb 1 815 
19 Net Income (Loss) $ 988 $ 988 2,535 $ 3,523 

Snavely King Ma)oros O'Connor & Lee, Inc, 



Tex Mex / KCS Plan 
Income Statenrient 

Reconcile Original to Errata 

Exhibit No, JJP-4 
Reconcile Errata 

The Texas Mexican Railwav Company 

Description 

DecemDer 31. Reformatting Audited Amount 
1996 Audited Adjustment Retormatled 

(OOOs) (OOOs) (OOOs) 

Adjustment 
Amount 

(OOOs) 

Adjusted Base 
Period 

Amount 
(OOOs) 

5 Uncollectible Accounts 
Original as filed tsflarch 30, 1998 

(a) (b) 
S - (480) 

( c ) 
(480) 

(d) 
(239) 

( e ) 
(719) 

Increase (Decrease) in Revenues ^4801 ^80') '239) (719) 

6 Total Operat ing Revenues 
Original as filed March 30, 1998 

19,814 (480) 
19,814 

19,334 
19814 

9,644 
9.884 

28.978 
29,698 

Increase (Decrease) in Revenues '480) ^240) (720) 

7 Maintenance of Way & Structures 
Original as filed March 30, 1998 

3,032 (738) 
3 032 

2,294 
032 I'-B 

2.294 
3 190 

increase (Decrease) i-" Expense '•'.38) '-'38) '156) '896) 

8 Maintenance ot Equipment 
Original as filed March 30, 1998 

2.559 (839) 
2,559 

1.720 
2,559 

931 
931 

2,651 
3,490 

Increase (Decrease) in Expense (839) ''339) - r839) 

9 Transportation 
Original as filed March ,30, 1998 

9,403 
9 403 

9.403 
9 403 

3,520 
3,518 

12.92.3 
12,921 

Increase (Decrease) in Expense 2 

10 General & Administrative 
Original as filed March 30, 1998 

3,823 (480) 
1823 

3,343 
3,823 

388 
628 

3,731 
4 451 

Increase (Decrease) in Expense '480'; '480^ '240) '7 20) 

11 Depreciation Expense 
Original as filed March 30, 1998 

1,577 1,577 222 1,799 

Increase (Decrease) m Expense • ';77 222 ' 799 

15 Other Income &. Expense Net 
Original as filed tvlarch 30, 1998 

',-36 
'•36 636 

(e/8) 
'720) 

: 242) 
r84) 

Increase CDecrease) in Expense - < • 58) '158) 

16 Income (Loss) before Income Taxes 
Original as filed March 30. 1998 

1 608 
• '-.OR 

1,608 
' 608 

3.730 
3,955 

5,338 
5,563 

Increase (Decrease) in income '225) '225) 

18 Income Taxes 
Original as filed March 30, 1998 

620 
*?0 

620 
620 

1.195 
1,345 

i , . ;5 
' 891 

Increase (Decrease) in income Trv (1,50) '76) 

19 Net Income (Loss) $ 988 S - $ 988 $ 2.535 $ 3.523 
Original as filea t.larcr, .]0, 1998 /MR .: 610 • 671 
increase (Decrease) m Expense •' 48) 

Snaveiv Kiim .Maioros O Con.nor Ji: Lee. In 



Base Case Exhibit No. JJP-5 

Sources and Applications ot Funds Revised 

Errata 

The Texas Mexican Railv«/ay Company 

December 31. 
1996 Audited 

Adjustment 
Amount 

Base Period 
Adjusted 

Description (OOOs) (OOOs) (OOOs) 
(a) (b) ( c ) 

From Operating Activities: 

1 Net Inconne (Loss) $ 988 2.535 3,623 
2 Depreciation 1,577 222 1,799 
3 Deferrea Income Taxes 620 - 620 
4 Equity Earnings - Partnersnip Investment (477) (477) 
5 Dividena Distribution - Partnership Investment 556 556 
6 Change in current assets - (Increase) or 

Decrease (899) (168) (1,067) 
7 Ct iange m current iiabilities - Increase or 

(Decrease) (988) 1,639 651 
8 Change in amounts due to/ f rom pare t and 

other related parries -Increase cr (Decrease) 498 498 
9 Net Cash Provided by Operat ing Activities 1,875 4,228 6,103 

From Inve-jtinq Activities: 
10 Purchases of Equipment & Improvemients, 

net of gain or loss on disposition cf fixea assets (2.011) (13,643) % (16,6S4) 
11 Proceeds from sale of investments 1,224 1,224 
12 Investment in Long Term Assets (1,099^ (1 099) 
13 Net Cash Used by Investing Activities $ (1,886) $ (13,643) $ (15,529) 

From Financina Activities: 
14 Long Term Debt Borrowings - ' 1,524 11,524 
15 Net Cash Provided by Financing Activities - $ 11,524 S 11,524 

16 Increase (Decrease) m Cash & Cash Equivalents $ (11) $ 2,110 S 2,099 
17 Casn & Cash Equivalents at Beginning of Year 403 403 
18 Casn & Cash Equivalents at End of Year $ 392 S 2.110 $ 2.502 

Snaveiv Kini^ Maioros O'Connor L cc. Inc. 



Tex Mex / KCS Plan 
Sourcns end Applications of Funds 

Reconcile Original to Errata 

Ext.ibit No. JJP-5 
Reconcile Errata 

The Texas Mexican Railway Company 

Descript ion 

December 31, 
1996 Audited 

(OOOs) 

Base Period 
Adjusted 

(OOOs) 
(a) 

From Operating Activities: 
1 Net Income (Loss) 

Original as filed March 30, 1998 
Increase (Decrease) in Sources of Funds 

2 Depreciation 
Original as tiled March 30, 1998 
Increase (Decrease) in Sources Funds 

6 Change in current assets - (Increase) or 
Decrease 
Original as filed March 30, 1998 
Increase (Decrease) in Sources of Funds 

7 Change m current liabilities - Increase or 
(Decrease) 
Original as tiled March 30, " 798 
lnr rease (Decrease) in Sources of Funds 

10 PUI chases of Equipment & Improvements, 
net of gain or loss on disposition of fixed assets 
Original as filed March 30, 1998 
(Increase) Decrease m Applications ot Furnas 

14 Long Term Debt Borrowings 
Original as tiled Marcn 30, 1998 
Increase (Decrease) m Sources of Funds 

Original as filed March 30, 1998 
Increase (Decrease) m Casn 

17 Cash & Cash Equivalents or Beginning of vear 
18 Cosh & Cash Equivalents or End of Year 

17 Original as filed March 30, 1998 
18 Original as filed March 30, 1908 

(a) 

increase (Decrease) in Cash at Year End 

Snaveiv Kii Maioros O Connor i Lee. Inc 

988 3,523 
988 3,671 

M48) 

1,577 
1 577 

1,799 
1 735 
'4 

(899) 
8̂99) 

(1,067) 
(1,071) 

4 

(988) 
9̂88) 

651 
834 
'183) 

(2,011) 
'20in 

$ (15,654) 
m 711) 
n.9A?,) 

•1,524 
9 000 
•"24 

e (11) 
" 1) 

$ 2,099 
3 780 
• ' ^.f'. '• 

$ 39? $ 2.502 

403 403 
$ 392 $ 4.183 

$ s (1,681) 



The Texas Mexican Railway Company 
Adjusted Base 

Period 
Amount 

Tex Mex/KCS Plan 
Balance Stieet 

Errata 

Adjustment 
Amount 

Year 1 AMer Year 2 AHer 
Change in Amount" Change in 
Operations Operations 

_ . . Year 3 Atler 
Adiustment ^^^^ 

Amount „ ' 
Operations 

Exhibit No JJP 6 
Ro vised 

Normal Year 
Adiustment Change 

Amount 
in Operations 

Description (OOOs) (OOOsI (OOOs) (OOOs) (OOOs) (OOOs) (OOOs) (OOOs) 

(a) (b) ( c ) (d) (e) (0 (g) (h) () 
Assets 

Current Assets 
1 Cash and ccish eqmvi il̂ .-rits $ 2 502 S (2,353) S 149 s 11.402 $ 11,551 S 9064 S 20,615 S 10457 S 31 072 

2 Investinerits 572 572 572 572 572 

3 Mi)t Accounts (iriri riot(,"j liucoivaWe 6 831 100 6,931 7 430 66 7 496 - 7 496 

4 liiv(;ntory 1.562 1,562 1,562 1,562 1.562 

5 Oua i iom I'uiui.t d iu l )lh<;( reltited parlies 912 912 912 912 912 

6 Curreot l ieint i t id incotne toxeb 984 984 984 984 984 

7 '')itier b'Xi 590 590 590 590 

8 lolal Cuirnrit Asselb S 13 953 S (2,253) S 11,700 S 11,901 S 23,601 S 9131 S 32,731 $ 10 457 S 43,188 

Properties: 
23,481 / t ' )iii| iirioi.t 23,481 23,481 23 481 23,481 23,481 

10 Idl i d liuii.liiMji «i inipiovements 32574 68,772 101,346 101,346 101,346 101,346 

11 l»,'bi cjcc i j i i iuluted doprociatlon (18,fW2) (2,787) (20,878) (3,774) (24,653) (3,774) (28 427) (3,774) (32 201) 

12 rjot Piopoftios S 37,963 s 65 986 s 103 948 s (3,774) 5 100,174 s (3 774) S 96400 s (3,774) S 92,626 

Otiier Assets: 
1:5 li ivt;i l ir i i;nlj inol l i t j l portiiofbrilp 3,889 3.889 3,889 3,889 3 889 

14 Ncl otfiur (ibsets 1 099 1,099 1,099 1 099 1,099 

15 U)l(ll Ottk.T A5S.!t'. _S_ 4 988 s $ 4 988 s S 4 988 s s 4 988 s S 4 988 15 U)l(ll Ottk.T A5S.!t'. 

16 Total Assets $ 56,904 $ 63,732 $ 120,636 $ 8,127 $ 128,763 $ 5,356 $ 134,119 $ 6.683 $ 140,802 

Ual^illliui $ tm^iSi 
4,786 1 / Accounts Pavapio $ 2,356 s 4^9 s 2 7a5 s 1,933 s 4,/ l7 s ^54 s 4 V71 s (186) S 4,786 

IS Due to Parent and othef it.lnted patties 410 410 410 410 410 

19 Ottier acc iued liabilities 5,5)9 ( l , /06) 3,833 2,292 6 125 428 6,553 737 7,290 

20 lotal cuirent liabilities s 8, MS s (1,277) s 7,027 s 4 224 s 11,252 s 683 $ 11,934 s 551 S 12486 

21 long lerm Out;) 15324 64 799 80123 (757) 79366 (818) 78,548 (791) 77,757 

22 Deferred Incomti faxes 5,203 5.203 5203 5203 6,203 

23 lotcil liabililu.-j s 28 832 s 63,521 s 92,364 s 3 467 s 95 821 s (135) s 95685 s (239) S 95 446 

Stockholder's tquity 
24 Common Sto :k 2500 2,500 2.HiO 2,500 2500 

25 Arldilional p<jid ui ^ apital 981 981 981 981 981 

26 Retained earnings 24 590 211 24 802 4,66f) 29 461 5,491 34953 6,922 41 875 

27 lotal btoi.kli. 1 liii'i Il.lll^. s 28071 s 211 s 28,283 4660 s 32942 s 5491 s 38 434 s 6,922 S 45 356 

28 Total liabilities & Equity $ 56 904 i 63,732 $ 120,636 $ 8,127 $ 128,763 $ 5,356 $ 134,119 $ 6,683 $ 140.802 

Si i . in l> K ing N*dji) i , i j 1)1 i in i iu i i I t ' l l i i i 



Tex Mex/KCS Plan 
Balance Sheet 

Reconcile Original to Errata 

Fxhibit No JJP-6 

fJeconci ie Errata 

The Texas Mexican Railway Cornpany 

Adjusted Base 
Period Amount 

Adiustment 
Amount 

Year t After 
Change in 
Operations 

AdjL'stment 
Amount 

year 2 After 
Change in 
Operat'ors 

Adjustm»nt 
Amount 

Year t After 
Change In 
Operations 

Adjustment 
Amount 

Normal Year 
After Change 
m Operations 

Description (OOOs) (OOOs) (OOOs) (OOOs) (OOOs) (OOOs) (OOOsI ',0003) (OOOs) 
v a ) (b) ( c ) (d) re) ff) (9) (tl) (h) 

1 ( .d 'J i a n d t.abli ix^i i iv i i l ' jn lb S 

Orig inal as f i led M a r c h 30, 1998 

2,UJ^ 

4 no 
S (2 353) 

1 184 
S 149 

5,294 

S 1 1 40^ 

1 1,515 

S ' 1 551 

16809 

S 9064 

8900 

S 20615 

26 709 

S i 0.15 7 

10185 

3 J107/ : 

36,894 
Increase (Decrease) in Cosh ( ) , ' / )8 ) (3,537) (5,145) (11.3) (6,258) 164 (6094) 27? (4,822) 

3 N f l Al counts a n d Notes lA- i .e ivable 

' >iyir iQl as f i led M u i c l i M 1998 6 835 

I U J 

102 

6 y ; 1 

V 9 j ; 610 

/ .1 ' ' j 

/ 4 4 / 

,(•, 
68 

/ .I v 

/ 616 
7 4'/6 

7615 
Increase ( t )ecrease) In Current Assets (4) (2) (6) 0 ] , ( ' 7 ) (2) (19) (19) 

10 l a n d , f:(uili.Jiri<js dk i.TipfOvCfnenfs 

Orig inal as t i led M a r c h 30, 1998 
32674 

28631 
6 8 / 7 2 

65 600 
101,346 

94 131 
101,346 

94 131 
101,346 

94 131 
- 101,346 

94 131 
Increase (Decrease) in Lar id Buildings & Imprc 3 943 3272 7.216 7,215 7 216 7 216 

11 less a c c u m u l a t e d dep rec ia t i on 

OtlQinal as t i led M a r c h 30. 1998 

(18 092) 

(18 028) 

(2 78.7) 

(2,669) 

(20,878) 

(20 6v7) 
(3 774) 

(3 603) 

(24 65,3) 

(24 300) 

(3,774) 

(3 603) 

(28 427) 

(27,903, 

(3 774) 

(3,603) 

(32201) 

(31 506) 
Increase (Decrt ;ase) in Current Assets (64) (118) (181) (171) (363) (171) (524) (171) (695) • 

17 A c ounts I 'dydbl . S 

Original as t i led M a r c h 30 1998 

2,356 

2 390 

S 42V 

518 

§ 2 7o6 

2908 

i 1,9 JJ 

2 082 

S 4 / i 

4 990 

S 264 

266 

S 4 971 

5256 

$ (186) 

(186) 

S 4.786 

5070 
Increase (Decrease) Iri Current Liabilities (34) (89) (123) (149) (273) (12) (286) (284) 

19 Other A c c r u e d liabil it ies 

Original as t i led M a r c h 30 1998 
5 639 

5616 

(1,706) 
(1,707) 

3 833 

3 909 
2292 
2 237 

6125 

6 146 

428 

355 

6 653 

6 5 0 ! 

737 
707 

7 290 

7 208 
int rease (.Oei roast;) in C'urienf l iabil it ies 1 (76) 55 (21) 73 63 30 83 

21 l u n g le rm Debt 

Original as f i led M a r c h 3Q 1998 

1;. J / J 

12 800 

64 79^/ 

64 947 
BO 1, • 

77 747 
('•̂••) 
(696) 

79 3,66 
77 149 

(6 irt; 

(648) 
76 6.1^, 

76„50l 

( ' v l ) 

(701) 
77 767 

75800 
Increase (Decrease) in LT Deb t 2524 (148) 2 3 7 ( (169) 2217 (170) 2047 (9C0 1,967 

26 f^ef 'Uf ied 1 Virnif i 

Original as fi lea Marcr ; 30 1998 

24 590 

24 739 
211 

359 

24 80^ 

25 097 

4 C/Xi 

4 701 
29 461 

29 798 

5491 

5391 
34 953 

3 5 1 8 " 

6 922 

6 762 

4 : 875 

4 ! 951 
Increase (Decrease) in Ll Deb f (149> (147) (295) ( 4 1 , (336) 100 (236) 160 

Snavfly King Majoios O'Connor & Lfc. t ic 



Tex Mex / KCS ''.an Exhibit No JJP 7 

Income Stater nent Revised 
Errata 

Uie lexus Mexican Railway Company 

Ad|usted base Year 1 Atter Year 2 Atter Year 3 Alter Normal Year 
Period Adjustment hange In Adjustment Change in Adjustment Change In Adjustment Atter Change 
Amount Amount Operations Amount Operations Amount Operations Amount in Operations 

Description (OOOsi lOOOs) lOOs) (0(;0s) (OOOs) (OOOs) (OOOs) (OOOs) (OOOs) 
(a) (b) ( c ) (d) (e) (0 (9) (h) (i) 

Operat ing Revenues: 
I l ie iy t i t S 2 /139 S 5.344 S 32483 S 26 720 S 59 204 S J,563 S 62, /66 S $ 62766 
2 bwitchiiKj 830 164 994 618 1.611 109 1,920 - 1,920 
3 Dennuirage 824 162 987 812 1.798 108 1,907 - 1.907 
4 lric!dent<j| 904 178 1,082 890 1.972 119 Z090 - 2 090 
5 Uncollec .it>le Accounts ( ^ 9 ) (129) (849) (647) (1.496) (86) (1 583) - (1 583) 
6 lo to l Operat ing Revenues 28,978 5,718 34,697 28,592 63,289 3612 67 101 67 101 

Operat ing Expenses 
7 Moinfenur ice of Way 6. Stmctures 2.294 384 2 678 355 3,033 - 3 033 - 3033 • 
8 fv1ainfefv-jfn.,e of Equipnient 2.651 621 3,271 2947 6219 466 6,684 - 6 684 
9 Ifarispoitatiofi 12 923 3,640 16,463 16,957 33 420 2,177 35.696 (2026) 33 571 

10 General & Adrninistrative 3,731 129 3861 809 4 670 129 4,799 - 4,799 . , 
11 Depreciat ion Expense 1,79, 988 2,787 988 3,774 3,774 - 3,774 
12 loss (Gam) On Sv'e of f ued Assets 
13 lo to l Opetnt ing Expenses $ 23,398 S 5,661 S 29,059 S 22,056 S 51 115 S 2 772 S 53,887 S (2,025) S 51,662 

14 Income (loss) From Operations $ 5,560 $ 57 $ 5,638 $ 6,536 $ 12.174 $ 1,041 $ 13.214 $ 2.025 $ 15,239 

16 ' ' t l i i j l i n , w l i . e L « p t . l ,Lt_- f l e l S i.:l./ (50/6) S (6 31b) j '̂o.J i ;6 11J) z \ y i (4by4; i.l 3 (4 76i) 
16 Income (Loss) betore Income laxes 5,338 (5,018) 320 6 740 7060 1 260 8,320 2 168 10,488 
17 Income Tax Rate 341 34% 34'^ 34*. 34% 
18 Income Inx-.-s 1 615 (1 nv.; l i>; 2 2^2 ^41)1 42e ? 8.̂ 9 V i 666 
19 Net Income (Loss) $ 3.523 t (3,312) i 211 $ 4.449 $ 4,660 $ 832 $ 5,491 $ 1,431 i 6,922 

Snavely King Majoros O'Connor & Lee, Inc 



Tex Mex / KCS Plan 
Income Statement 

Reconcile Original to Errata 

ExhiDit No JJP / 
Reconcile t n o l a 

Itie lexas Mexican Railway Company 

Descni pnon 

Adfusled Year 1 Alter Yea' 2 Alter Year 3 Alter Normal Year 

Base Penod Ad|uitment Change in Adiuilmenl Change in Adjustment Chang* in Ad|uilment Afler Change 

Air.ouRl Amount Operaticns Amount Operations Amount Operations Amount in Operations 

louuii (OOOs) (OOOs) (OOOs) lOOOsi (OOOsi lOOOsj (OOOs) (OOOs) 

(a) (b) ( c ) (d) (e) (0 (g> (h) (1) 

( / I9) (129) (tt49) (647) (1 4V6) (86) (1 683) (1 683) 

:'M9/8 6 718 j4 697 2tt,592 63 289 3 812 67 101 67 101 

29 698 5.848 35 546 29 239 64 785 3 899 68 684 68 684 

(720; (IJfl) (849, (647> (1 496) (87) (1 683) (1 583) 

2 2V4 inA t! tin 366 i 0)3 3 033 3 033 

3 I'A) 1 2!)9 4 4/9 934 641 J £413 5413 

(896) (905) (1 8r)i) (679) (2 380) (2 380) f2 380) 

2 f61 621 3,271 2 94/ 6<;19 465 6 684 6 684 

3 490 606 4 095 3 026 / 120 403 7 523 7 523 

(839) 16 (824) (78) C^Ol) 62 (839) (839) 

1^92) 3 540 16 463 16 96/ 33 420 2177 35 696 (2025) 33 5/1 

I^V^l 3 401 16322 17,00/ 33 329 2 268 35 5v/ (2 025; 3 '. 5/2 

2 139 141 (50) 91 (91) (1) (1) 

J /3 l l.'9 3 t56l oi) / 4 t i l l 1/v 4 799 4, /99 

4 461 ;)4a 4 /VV 1 /40 tti6 ^32 6 770 6 /70 

(720) (218) (•938) (931) (1 868) (103) (1 971) (1 971) 

1 /V/ ved ^ InJ yfctl 3 l i i 3 in ) ;;i 

1 '99 98B 2 787 988 3 /74 3 774 3 774 

S (242) $ (5,0/6) S (5 318) S 204 S (5 113) S 219 S (4 894) $ 143 S ( 4 / 6 ! ) 

(84) (5 224) (5 3u8) 46 (5 262) 4V (52IJ) 53 (5 15V) 

(158) 149 (10) 158 149 170 319 89 408 

5 Uncollectible Ac t ouiits 
6 Ic ' lol (Jpunil l i i\} IVovc'l.uui 

C;ii(jinul OS tileiJ rvlarcli 30 I9V8 
Iln leui".' (P«(.rf(J5e) i i . Roverluos 

/ Miii i i lcr.oiH.i; ol Wo/ Sl bIruiJures 
Onoiiiul Ob tiled fvlarcn JO 1998 
Incioose (Deciease) in fcxperise 

8 M; 111 itoi lOi K.o uf tqulpinent 
Oiiyinol <Jb filed March 30 1998 
Innod i t ; (iJecreobe) in t«ponse 

V Iiansporlotiuii 
Oiiuinol us Wod fvloich 30 IvVB 
Ir n lease (()ecrease) in Experise 

IU O'jiiorkil Sl Adminiitrulive 
Oiiyinal OS filed fVlaich JO IVva 
liicitiobe (Dc'tiecjse) ir. E«|)unse 

I I l l l H A i - i . l . l U l A l t X p t J l l b C 

OriQinal as filed fvlarcti JO I vvo 
Increase (Deciease) in Expense 

15 Other Income 8i Expense Net 
Onginal as rHed Maict i 30 19</8 
Increase ( l )ecreas j ) in Expense 

16 Income (loss) Detoro Income taxes 
OiiQinai as filed fVlaicn 30 19V6 
Increase (Decrease) in Inccme 

18 Income taxes 
Onginal as filed March 30. 1998 
Inciease (t^ecrease) in Income lax 

IV Net jnconr^e (loss) 

Oiiyi ikl l .)s tJeJ Maic l I JO i w o 
Increase (I lecreciie) in txpense 

5 338 (5018) 320 6 740 7060 1.260 8,320 2,168 10 488 

5 663 (5019) 544 6 6,'9 7 123 1,045 8 168 2 078 10246 

(225) 1 (22'4) 161 (63) 215 152 90 242 

1 116 (1,706) I0<P 2 292 2 401 428 2829 73/ 3 566 

1 8y| (1 707) 185 2 237 2 4^^ 355 2777 70/ 3 484 

(76) 1 (76) 55 (21) 73 52 30 82 

$ 3,523 $ (3,312) $ 211 $ 4,44« $ 4,660 $ 632 $ 5,491 $ 1,431 i 6,922 

3 671 (3 313) 368 4 342 4 701 690 5 390 1 372 6 762 

(148) 1 (147) 106 (41) 142 IOI 69 160 

Siunly Kmjj Maj >i.j) I) Con.nur ^ 1 cc Inc 



Tex Mex / KCS Plan 
Sources and Applications of Funds 

Errata 

Exhibit No JJP-8 
Revised 

Ttie Texas Mexican Railway Company 

Description 

Base Period 
Adjusted 

(OOOs) 

Year 1 After Year 2 After Year 3 After Normal Year 
Cfiange in Cfiange in Ctiange In After Change in 
Operations Operations Operations Operations 

(OOOs) (OOOs) (OOOs) (OOOs) 

(a) (b) ( c ) (d) 

From Operating Activities; 

) Net Income (loss) 
2 Depreciat ion 
3 Deferred Incoino laxes 
4 Lqulty tornings - Partnerstiip Investment 
b Dividend Distribution Paitnerstiip Investment 
6 Cl lunge in current osswts (lnr,reuse) ot 

Decrease 
/ Cf ianye in ( iiruint llciljilities Increase or 

(Def;rease) 
a Cnunge in amounts due to/ f rom parent and 

. ttl.Tr.^l It.M1 partitas Inrroose or (Decrease) 
V Net Casti Provided by Operating Activities 

From Investing Activities: 
1(1 I'IKl 11. i:»;b wt i i ju ip i i ie i i l dl IniprcJVuiiK.iih 

net ot gain or loss c;i dibpi -silion ot fixed assets 
I 1 Proceeds from sale of investments 
12 lnvestrri«^t;t in i )iig leit^i Assots 
13 Net Casfi Used by Investing Activities 

From Firiancing Activities; 

14 Ic.'uj l ';nii i^ut)t Borrowing-, 
15 Net Casfi Provided by Financing Activities 

16 li icfeast; (Decrease) in Cusfi & Casti Lquivalents 
17 Casti & Cast! Equivalents at Beginning of Year 
18 Casfi & Casti Equivalents at End of Year 

3,523 
1,799 

620 
(477) 
556 

211 
2,787 

4,660 
3,774 

5,491 
3,774 

(e) 

6.922 
3,7M 

(1,067) (100) (499) (66) -

651 (1,277) 4,224 683 551 

498 - - -

$ 6,103 S 1,621 S 12,160 S 9.882 S 11,248 

$ (15 654) V (68,772) $ $ $ 
1,224 - - - -

(1,099) - - -
$ (15529) S (68,772) s $ 

• 
$ 

1 1,524 64 'v-y (757) (816) (791) 

s 11,524 $ 64 799 s (757) $ (818) s (791) 

$ 2,099 $ (2,353) s 11 4U2 s 9,064 s 10457 

4C3 2,502 149 11,551 20,615 

$ 2,502 $ ]A9 $ 11,551 $ 20,615 s 31,073 

Snavely Kinjj Majoioi O C'oiiiioi i Let, hu 



Tex Mex / KCS Plan 

Sources a n d A p p l l c a t t o n i o l Funds 

Reconcile Original to Errata 

Ihu Itjxas Moxicuii (^jilwiiy Company 

Yttr 1 Afttf Yttr 2 Atttt Yttr 3 Atttr Norir-l Ytar 

East Ptnod Cli ingt in Ctiar.gt in Cftangt in Afttr Changt in 

Adjuittd Optralicni Optrations Optr t t icr t Optrations 

Pe^cnption (OOOs) (OOOs) (OOOSI (OOOs) (OOOs) 

(a) (b) ( c ) (d ) (•) 
Fxam enisling Acijyjiiii; 

1 f la t III., u l l i u (Loss) 3 52J 21 1 4 660 5,491 6 922 

Oiiglfiol as filed Moict, '10 3671 36v 4 701 5 391 6 762 

Inc ieuse (Decr t -ase) ui Somces o l f u n d s (148) {148; (41) 100 160 

2 D e f j i e c i o t i o n 1 799 2,787 3.774 3774 3,774 

OiiQifLJl as tt tbd f ^ u i c t i i d IV/S 1 735 2 669 3 603 3 603 3603 

\ i i c w i m ( I m c i b O i e ) in Sv-uices ot f u n d s 64 118 171 171 171 

6 C l i . j i i . j o 11. c u i f o n t o s i o l i (lri.,rfease) or 

Duo idosa (1 O t o (K*J ; (499) (66) 

Ongina l OS (ilorl M r j r c h :iU I9V8 (1,071) . (102) (510) (68) 

I n c i e u i u ( t ' a c r t / J s a ) in Sunioes u l f u n d s 4 2 11 2 

7 C h i j n g t i in c u n e n t liabilities • Inc iease Of 

(Dec iease) 661 (1 2 " ) 4 224 683 661 

Ongina l as f i led f^loicf-i m IV98 761 (1,189) 4 320 622 521 

l n < , ( o . J ( t ' e c r e a s o ; in Sonicos of f u n d s ( l i n ) (88) (96) 61 30 

10 Pufc t ia ies ot Equ ipmen t i I fup iovements . 

net o t g a m o: loss o n disposit ion of f i xed assets S ( I 5 , 6 M ) S (6« /72y S s S 
O i i j i n a l as f i led h/ i inct i 30. 1W8 (11,711) (65 500) 

( Inc iease) D e c i e a s e m App l ica t ions o l f u n d s (3 9431 (3 272) 

14 l o n g Ienn D e b t Boi rowinf js 11.524 64 799 (767) (818) (791) 

t j i i jm . J l us Ined Iv lo ic t i JO, IVvB vCXX) 64 947 (WS) (646) (701) 

Inc iease ( D e c i e a s e ) in Souices o l f u n d s 2,524 (MS) (159) (170) (90) 

16 Inc iease ( l l e c i e a s e ) in Cash S Cash Equivalenis 5 2 0<W S (2 :,bi) S 11 402 S 9 0 6 4 S 10457 

Oi ig inu l l is t i led M o i c r i 3U IvVB 3 / o ; 1 18.) 1 1 515 8 90G 10 ibb 

I r i c i eo ' J ( D e c i e a s e ) in Cash (1 608) (3 537) (113) 164 272 

17 C:asii 4 CasTi ':quivaiBriti a! begifining ot Yeai 

18 Cusfi 4 Casfi Equlva'ents at End ol Year 

17 Oiiainol as filed March 30, 1998 

18 Original us tiled f^arcli 30 1996 

liKieaso (Deciease) in >„asti at Year End 

2,502 $ 149 } 11,SSI i 20.615 ) 

40') 4 IIO 5 2v4 16 SfW 

20 615 

31.073 

25 709 

$ 4,110 i i d}* ) 16 809 i 25 709 $ 35 B94 

5 (1,606) J (6145) S (5,256) 5 i tUA) S (Jb^l) 

EKfilbrtNo JJPP 

Reconcile t i ia to 

Siuvtly Kian Majoros U Conouc k Ixt lac 
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CERTIFICATE OF SERVICE 

1 hereby certify that a true copy of thc foregoing "Errata To .loint Petition Of The Texas 

Mexican Raih\ay Conipans And The Kansa.s f itv Southem Raihvay Company For Imposition 

Of Additional Retnedial Conditions Pursuant To Thc Board's Retained Oversight Jurisdiction" 

was served this 27"' day of April, l')98, hy hand delivery to counsc' for I I ' and BNSF and by 

first class mai to ail parties of record in this proceeding. 

Ira I . . Brown' 
Aitorney for thcTtunsas City Souihem 
Railway Company 
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Dc.ir Secretary W illiams-

Enclosed for filing in ihc above captioned proceeding are lhe orignal and l\venl\-si,. 
copies of TM KCS-*). .loint Pelilion Of I he Texas Mexican Railway Company And The Kansas 
Citv Soiiilietn Railwav ( ompany For Protective Order. Discover) Guidelines And .Appointment 
Of .\dmir,islrative I.aw .ludge. Please date and lime stamp one ofthc copies for return to our 
olTices. Included w ith t|-,is filing is a "̂ .5 inch W or i Perlecl. N'ersion 5.1 diskette w ith the lext of 
the pleading. 

Sincorelv vours. 

W illiam A. .Mullins 
\itorne> for The Kansas Cily Southem 
Railway Company 

cc: Robert K. Dreiling. Fsquire 
Riciiatd ,\. .Mien. Esquire 
.Arvid E. Roach M. Esquire 
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BFFORF THF 
SI RF \ ( F TRANSPOR I A I ION BOARD ^ 

.7^- RECEIVED 
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FINANf F DOC KFT NO. 32760 (Sub-No^) " 

I NION PAC l i e (ORPORA I ION, I NION PAC IFIC RAII ROAD COMPANY 
ANI) MISSOl Rl PAC IMC RAII ROAD COMPAN\ 

( O N I ROI AND MFRCFR --
SOI TIIFRN PAC IFIC RAll CORPORA I ION, :>OF I IIFRN PAC IFIC 

I RANSPOR I \ I ION CONIPANY. ST. l . O l IS SOI IHNN FSTFRN RAH AN A^ 
(OMPANN . SPC SI CORP. AND I HF DFNN FR 

ANI) RIO (.RANDF NN FS I FRN RAILROAD COMPANV 

NFNV ON FRSIC.H I PR()( FF.DINC; 

JOINT PFTI riON OF TIIF TF\AS MF\I( AN RAI! AN AN (OMPANN NNI) I HF KANSAS 
( I I N s o r I IIFRN KNII N\ \N (ONH'WN IO INSTM l I F A PR()I F( I IN F ORDFR. 

I)IS(ON FRN (.1 i o n INFS VNI) APPOIN I MFNT OF ADMINISl R N I IN F I.ANN .11 I)(;F 

I he l exas Mexican Railway ( onipany ("Tex Mex") and The Kansas ( i i \ .Southern 

Railway Company ('"KCS") ('ointlv. "Tex Mex/KCS") hereby request that the Surface 

I lansporlation Bo; rd ("'Board') adopt the protect!', e order i.ullined in .\,>p..ndix A and the 

discov erv guidelines outlined in .Appendix B, bolh attached hereto, lo t'ov em disposition of this 

proceeding. In addition. lex Mc\ KCS request th :; the Board assign an .Administra v 

.Indue to handle all d.scoverv matters and initial resolution of all discovery disputes vvhich the 

parties cannot iiuitually agree. 

On March I. I'WS. liie Board instituted a new proceeding under its oversight authority 

relaiiied in I nion I'ai ifie ('orporation. I nion Pacifu Railroad Company, and .Missouri I'adfic 

Railroiul C mpany -- Conlrol and Merger — S'liuliern Piu ifu Rail Corporation Southern 

r.u Itu Transporuition Company. St. Louis Soutliweslcrn Raihyay Company. SPCSL Corp.. and 



The P e i n i T and Rio ( I rande U'estcrn Rai l road Company l " l P/SP' I. Finance Dockei No. 

32760. Decision No. 44 (S I B sened Aug. 12. \ ' m ) . UP .SP. Finance Docket No. 32760 (Sub-

No. 21) (Oversight). Decision No. 12 (STB sened \.'arch 31 . 1998). This new proceeding v as 

instituted lo examine the requests for additional remedial conditions to the L P .SP merger. .All 

interested parties must f i le their requests, along w 'th all supporting evidence, hy 'ane 8. 1908. 

The. ii then be later dates lor opposition comments, evidence, and argument and rebuttal. Id. 

al slip op 1-2. I he Board furiher stated that it "retained jur isdict ion to monitor thc competit ive 

conscq>iences o f this merger; lo re-examine whether our imposed conditions hav e cffectiv ely 

addressed thc consequences thev were intended to a-nicdv; atid to impose additional remedial 

conditions i f ihose prev lously afforded prove insuff icient, including, i f necessary, divestiture o f 

certain o f t h e merged carriers" properly " Id. al slip op 7-8. 

Ini | ior lanl ly. any plans or requesls u;uier this retained juri.sdiction. submitted to the Board, 

must include al l s i i ppo r t i n j ; evidence. There fou . discoverv similar to thai underlaken in the 

UP/SP meiger proceeding must be undertaken in this new oversight proceeding in order lo 

pennit parties to "monilor"". "re-examine" and tlien request appropriate "addit ional remedial 

coiu i i t ions" i f necessarv. /</ Since discoverv w i i i he undertaken.' a prolectiv e order should be 

put III place to protect confi itcntial and or proprietarv information. In addition, discovery 

guidelines and an .Administrativ e I aw ludge w i l l facilitate quick and smooth discovery. 

.Specificallv. a protective order is neeJeti in ihi.i new oversight proceeding in order to 

facilitate .mv necessarv discoverv and proiect thc confidential i ty o f materK.'s refieeling the tenns 

o f contracts, shipper-specific tratt'ic. 'iala and other confidential and or proprietary infonnat ion in 

I P has acknow ledged that discov ery is appropriate in this new pro.eeding and has 

indicated its intent to respond to discovery in Us .Apiil 15. 1998 letter lo the Board wi thdrawing 

Its .Motion tor I 'rolective Order from discoverv. 



the e\ ent that parties seek or produce such materials. This protective order includes a provision 

governing the production of certain highly confidential competitive infonnation and restricts 

such information to use by Outside counsel or outside consultants for the parties. 

The protective order and prov isions contained in Appendix A are substantial snnilar lo 

those contained and ordered in ( nion Pacific Corporation. I nion Pacific Railroad Compeny. 

and .Missouri I'ai i/it Railroad C ompain - Conlrol and .Merger - Smithern PaeiTu Rail 

Corporalion. .Southern Piuifu Transporiation Company. Sl. I.ouis Southwestern Railway 

( Ompany. SPC .'••I. Corp.. and The Dein er and Rio (irande Western Railroad Company 

f ( P SP"). Finance Docket No. 32760. Decision No. 2 (ICC served Sept. 1. 1995) Similar 

prolectiv e order conditions were also imposed in ('.S.\' ( orpoi alum and ('.S.̂  Transportation, 

hu .. \orfolk Sou'hern Corporation and S'orfolk Southern Railuay Company ('ontrol and 

Operanng Leases .•Igreeiiienis ( onrail Iiu and C onsolulated Rail ('orporation. finance 

Docket No. 333S8. Decision No. 1 (S I B served April 16. 1997). 

In addition. 1 ex .' lex KCS propose lhat discov ery guidelines be adopted in this 

proceeding in order lo lacilitate any necessarv discovery. The proposed discoverv guidelines, 

attached as .Appendix B. arc substantially similar to the guidelines used in tlie initial I i ' SI' 

proceetling and therefore, should bc acceptable lo ail parties .Sec ( i ' SP. f inance Dockei No. 

32760 (ICC served Dec. 7. 19';.S) .Any discover) issues 'hat cannot be mutually agreed upon 

between the parties should be resolved by an .Adniinislralive Law ludge (.ALJ) appointed bv lhe 

Board lO preside t)v er discov erv issues and Tex \!c\ KCS specifically request that thc Board 

assign an ,\L.I to this new oversight proceeding. 

(. continued) 



WHEREFORE, Tex .»1ex KCS respectfully request that tne Board adopt the proposed 

protective order set out in Appendix A and discovery guidelines in Appendix B attached itereto, 

and assign an Administrative Law .ludge to govern and assist in the disposition of this 

proceeding. 

Respectfully Submitted. 

Richard I ' , f^rucning 
Robert K. Dreiling 
f i l l K.VNSAS ( I I V SOLTHERN R All WAV 
( OMl'ASV 
114 W est 11" Street 
Kansas City. Missouri 64105 
Tel: (S16)9H3-1.V}2 
Fax: (KI6) 983-1227 

I<ichard A. Allen 
John v . Edwards 
Zl ( K!;R(. .SCOin & KAS(.NHI;R(,(;k. LLP 
Suite 600 
888 17'" .>trect. N.W. 
Washmgton. D.C. 200()6-.V)39 
lei: '202)298-8660 
Lax: (202) 342-0683 

.Attorneys for i he lexas .Mexican Railway 
( ompany 

"TVilliam A. M U I U R ^ ^ 
Dav id ( . Reev es 
Sandra L. Brown 

I ROI TMA\ SANtlLRS l.l.P 
1300 I Street. N.W. 
Suite .SOO I-ast 
Washington, DC. 20005-3314 
fei (202)274-2950 

I ax: (."102) 274-29')4 

.Attorneys foi I he Kansas City Southem 
Ri'ilvvav Como;inv 



Einance Docket No. 3276C (Sub.No 21) 

APPENDIX A 

PR()TE( TIVE ( ) R D F : R 

1. For purposes of this Protective Order, ••'confidential information and data " 
means traffic dala (including bul not limited to waybills, abstracts, studv movement sheets and 
any documents or computer tapes containing dala derived fiom wav bills, abstracts, Mudv 
movement sheets and cost workpapers), the identification of shippers and receiv ers in 
coniunction with shipper specification iraffic dala. thc confidential terms of co;itract^ with 
shippers, confidential financial and cost dala, and other confidential or proprietary business 
information. 

2. Personnel ot I nion I'acific Corporation C I PC") and l nion Pacific Railmad 
( on:panv (CPRR) and iiieir affiliates, (colleclivelv. ••l'nion Pacific"). Kansas ( ity Southern 
Railway Company, and their affiliates (collectively. "KCS") . and fhe lexas Mexican Railway 
( ompany ("Tex Mex"). or anv other party to this pn)j-eding. including outside consultants 
and attorneys, may exchange conf idential infonnation and data for the purpose of this and any 
related proceedings, hut not for an> other business, commercial or other competitive purpose. 

3. If llie Requests foi Additional Condition^ are ultimately denied or appn)ved all 
confidential information and data exchanged bv any party w nh anoiiv.'r p;;it> or bv their 
representatives, in preparing in the course ot this and any related proceedings will be returned 
to the originating party or destroyed. However, outside counsel for a party a r j permitted to 
retain file copies of all pleadings filed uit l i ihe Board. 

4 To the extent that materials refiecting lhe leniis of contracts, shipper specific 
traffic data, or traffic data or other confiJential or proprietarv information are produced 
pursuant to a request tor discoverv b\ anv partv to this or any related proceedings, or are 
.ubmilled in pleadings, such matenals must be treated as confidenoal Such materials, any 
copies, and any dala derived therefrom: 

(ai Shall bc designated and stamped as • ( O N I IDI iNTIAE" and shall be 
used solelv for the purpose of this and any related proceedings, and any judicial review 
proceeding arising ihcrcfMin. and not for anv other business. iMmmercial or competitive 
purpose. 

(b) Shall not be disclosed in anv way or lo any person without the written 
consent of the party r rodi..ing the materials or an order of the Board or the Administrative 
Law Judge presiding in this and an> related proceedings, except. ( I M O emplovees. counsel or 
agents ofthe party requesting such materials, solely tor use in connection wiih this and any 
. .ated proceedings, and any judicial review proceeding arising therefrom. pn)vided that such 
emplovee. counsel or agent has been given and lias tead a copy of this F'rotective Order and 
agrees to be bound bv its terms pri(>r to receiv ing access to such materials; and nn to anv 



agrees to be bound by its terms prior to receiving access to such materials; and (ii) to any 
participant in this or anv related proceedings vvho is not an employee, counsel or agent ofthe 
requesting partv. onlv in the course of public hearings in such proceedings. 

(c) If produced ihrough d. covery. must be destroyed and notice of such 
destruction served on the Board and the presiding Administrative Law Judge and the party 
producing the materials, at such lime as the party re;:eiv ing the materials withdraws from this 
or any related proceedings, or at the .omplelc of this and any related proceedings and any 
judicial rev iew pi scceding arising 'nerefrom. whichever comes first However, outside 
counsel for a partv are permitted to retain tile copies of all pleadings filed wn,, the Board. 

(d) If contained in an\ pleading filed with the Board, shall, in order to be 
kept conf idential, be tiled only in pleadings submitted in a package cleai ly marked on the 
outside •'Confidential .Materials Subject lo Protective Order " See 49 CI R 1104 14. 

5. .Any party producing material discoverv lo another partv to this or anv related 
proce*?dings. or submitting material in pleadings, may in good faith designate and stamp 
particular materiaL such as material containing shipper-specific rate or cost data or oth'-r 
competitively sensitive information, as • I IK i l l l A' ( O N I IDI NTIAI . - OI TSIDE 
( O I NSI L/OI TSIDE ( O N S l E LAN I S ONLY " If ar.v party wishes to challenge such 
designation, the party may bring such matter to the attention ol the .Administrative Law Judge 
presiding in this and any related proceedings Material that is so designated shall not be 
disclosed except to outside counsel or outside consultants of the party requesting such 
materials, solely lor use in connection with this and anv related proceedings, and any judicial 
rev lew proceeding arising Iherefrom. prov id.Hl that ^uch outside counsel or outside consultants 
have been given and have read a copy of this Protective Order and agree to be bound by its 
terms prior to receiving access to such tnate-iais. .Material designated as • I IKIHLV 
( O N I IDI.N TIAE" and produced in discovery under this provision shall bc subiect to al! of 
the olhcr provisions ot this Protective Order, including without limitation paragraph 4 
However. .:iis paragraph shall not apply lo exchanges of informaiion pursuant to paragraph I 
of this Protective Order. 

6. If anv partv intends U) use • ( O N I ID IA 'L IAL " and or • HK i l I LV 
CONElDIiNTEAE" material at hearing-- in this or anv related proceedings, or in anv judicial 
review proceeding arising iherefrom. the party so intending shall si'bmit any proposed exhibits 
or other documents setting forth or revealit\u such ••CO.M IDI-N'I I.AL" and tn ••IIKIHLV 
( O N I IDI.N 1 I.AL • material to the .Administrative Law Judge the Board or the reviewing 
court, as approp'^iate. under seal, and shall accotnpanv such submission vvith a written request 
to the .Administrative Law Judge, thc Commission or the court lo (a) restrict attendance at the 
hearings during discussion of such "CONI IDI NT IAL" and or "HK.HLV CONI IDENTIAL" 
material, and (b) restrict access to the portion of the recor^ or briefs refiecting discussion of 
such •( O N I I D F : N T I A L " and or "HIGHLY CONLIDENI IAL " material in accordance wiih 
this Protective Order. 



7. If any party intends to use "CONFIDENTIAL" and/or "HIGHLY 
CONFIDENTIAL" material in the course of any deposition in this or any related prt)ceedings. 
the parly so intending shall so advise counsel for the party producing the materials, counsel for 
the deponent and al' other counsel attending the deposition, and all portions of the deposition at 
which any such "CONFIDENTIAL" and/or "HICi l lLY CONFIDENTIAL" materials is used 
shall be res.ncted to persons who may review that material under this Protective Order. All 
portions of deposition transcripts and/or exhibits that consist of or disclose 
• ( O N I D E N T I A L " and/or "HIGHLY CONFIDENTIAL" material shall be kept under seal 

and treated as "CONFIDENTIAL" and/or HK iHLY ( ONEIDENTIAL" material in 
accordance with the terms of this Pn)tective Order. 

8. To the extent that materials refiecting the terms of contracts, shipper-specific 
iraf fic data, other traffic data or (>lher proprietary informaiion are produced by a party ic. this 
or any related proceedings and held and used by the receiving person in compliance witii 
paragraph:^ 1. 2 or 4 above, such production, disclosure and use of the materials and ofthc 
data lhat the materials contain are deemed essential tor the disposition of this and any relatei.! 
proceedings and wil l not be deemed a violation of 49 U.S.C. 11323 or I I9(J4. 

9. Al l parties must comply vvith all of the pr(>visions slated in this Protective Order 
unless good cause, a.̂  determined bv the Board, is shown hv any parly lo warrant suspension of 
any of the provisions herein. 



UNDERTAKING 
(CONFIDENTIAL MATERIAL) 

I, . have read the Protective Order served on 

, 1998 governing the production ;)f confidential documents m STB Einance 

Docke. No. 32760 (St-o-No. 21) (New Oversight Proceeding), understand the ..ame and ugree 

to be bound by its lerms. I agree nol to use or permit the use of anv di*'.a or information 

obtained under this Undertaking, or lo use or permit the use of an> techniques disclosed or 

i i itormatioi learned as a result of leceiv ing such dala or inforination. for anv purposes other 

lhan the preparation and presentation of evidence and argument in f inance Docket No. 3270 

(Sub-No. 21) (Ne^v Oversight Proceeding) or any ludicial review proceedings taken or filed m 

connection therew ilh. I further agree nol to disclose any dala or information obiained under 

this Protective Order to any f erson vvho is nol also bound by the terms of the Order and has 

nol executed an Undertaking in the lorm thereof . 

I understand and agree lhat money damages would not be a sufficient remedy for breach 

of this Undertaking and that Applicants or other parties pn)ducing confidential documenls shall 

be entitled to specific performance and injunctive or other equitable relief as a remedy for any 

such breach, and I furiher agree to waive anv rcquiremenl for the securing or posting of any 

bond in connection with such remedy Such remedy shall not be deemed to be the exclusive 

remedv tor breach of this Undertaking but shall be in addition to all remedies available at law 

or equity. 

Date: 



UNDI RTAKING 
(IIKi l lLY ( ONI IDENTIAL MATERIAL) 

As outside (counsel) (consultant) for . for 

which 1 am acting in this proceeding, I have read the Protective Order seived on 

1998 governing the production of confidential documents in STB 

Finance Dockei No. 32760 (Sub-No. 21) (New Oversight Proceeding), understand the same, 

and agree to be bound by ils terms I also understand and agree that, as a condition precedent 

to mv receiv ing, reviewing, or using copies of an> documenls designaled •HIGHLV 

CONFIDEN I IAL - OUTSIDE COUNSEL/OUTSIDE C^ONSUETANTS ONLV ." I will limit 

mv use of those documents and the information llic> contain to this proceeding and any judicial 

rev iew ihereoL that I w ill take all necessary steps to assure lhat said documenls and 

information will bc kept on a confidential basis b> an> outside counsel or outside consultants 

working with mc. that under no circumstances will I permit access lo said documents or 

information bv personnel of niv client, its subsidiaries, affiliates, or owners, that at the 

conclusion ot this proceeding. I will promptly return or destroy anv copies of such designated 

documenls oblaineJ or made bv me or by any outside counsel or outside consultants working 

with me to counsel tor thc originating party, provided, however, that outside counsel may 

retain file copies of pleadings filed w ith the Board I turthc^ understand that I must destroy all 

other notes or other docuinents containing such highlv confidential information in compliance 

with the terms of the Protective Order Under no circumstances will I pcrnnt access lo 

documents designated • IIIGIILY ( ONEIDENTIAL - OUTSIDE COUNSEL/OUTSIDE 



CONSULTANTS ONLY" by. or disclose any informaiion contained therein to. any person.s or 

entities for which I am not acting in this proi eeding. 

I understand and agree ihat money damages would not be a sufficient remedy for breach 

of this Undertaking and that .Applicants or other parlies producing confidential documents shall 

be entilled to specific performance and injunctive or other equitable relief as a remedy for any 

such breach, and I further agree to waive any requirement for ihe securing or posting of any 

bond in connection with such remedy. Such remedy shal! not be deemed to be the exclusive 

remedy for breach of this Undertaking but shall be in addition to all remedies available at law 

or equity. 

OUTSIDE (COUNSEL) (( ONSULTANT) 

Dated: 



APPENDIX B 

DISCOVERYGl IDELINES 

1 In consideration of the expedited procedural schc\iule that has been adopted by 
the Board for this proceeding, all discovery requests must be tailored lo be consistent v. iih the 
procedural schedule in this proceeding. The parties shall avoid any duplicative discovery 
requesls. All objections to discovery requests shall be made within five business days from the 
date of service of the discovery request bv means of written ob)ection containing a general 
.statement of (tie basis for the objection. Unless objected to. all discoverv requests shall be 
answered w ithin fifteen days after service of the requesls. See 49 CF R. § 1114.26(a). 
1114.27(a). The responding party shall endeavor, to the greatest extent possible, to pn)duce 
documents with its written discovery responses within the fifteen-dav response period. Ifthe 
ri'sponding party is not able to produce such documents within its written discovery responses, 
it shall contract the propounding party at the earliest possible time wiihin the tifieen-day 
response period and indicate its best judgment as to the dt'e the documents w ill be provided. 
Upon request by the propounding party, the icsponding party shall produce documents on an 
"as available" basis ratlicr than in lump sum production It; framing document requests, 
parties should keep in ,nind the fact that the Board has required each partv to place ali 
docuinents relevant to a;, evidentiary filing in a depository open to all parties on the date ofthe 
evidcntia-v filing .All discovery requests, responses and obiections shall be >erved in the mo' t 
expeditious manner possible, by hand deliverv in the VN'ashington. D.( . area and by overnight 
mail outside the Washingion, D.C. area, or by facsimile Written discoverv requests .Mid 
responses shall be labeled and numbered in a manner consistent with thc labeling numbering 
requirement for filings (e.g. UP'SP-l) 

2. Discoverv disputes shall be resolved among the parties whenever possible; 
otherwise. c«)unsel lor tlic party seeking discovery shall contact the assigned .Adnnnistrative 
Law Judge's office, by 4:(M) p m each Monday to request a prehearing discovery conference 
to be held at 9:00 am on Wednesday ofthe same week at a hearing room at 888 First Sireel. 
N.W., Washington. I) ( W ridcn notice specifically ideiititving the discovery request in 
dispute shall be served by the partv requesting the conference by facsimile or hand deliver) on 
all parlies on the restricted service list no later than Monday at 6:00 p ni . in addition, good 
faith efforts shail fte made to give telephone notice prior to 4:(K) pm on Mondav to the parlv 
obiecting to the discoverv request. If there is no request for a conference, there will be no 
conference. At any discovery conference, those parties seeing and resisting discovery are 
expected to be represented by counsel authorized to speak tor the partv on the matter al issue 
It discovery is ordered, the ALJ shall require its production as soo'̂  as production can 
practicable be accomplished. 

3. Immediatelv upon each evidentiarv filing, the filing parly v.ill place all 
documenls relevant lo the tiling (i.e . workpapers supporting the tiling nid documents relied 
upon b> the witnesses), other than d Kumenls that c:re privileged or otherwise protected from 



discoverv. in a depository open to all parties. Parties maintaining depositories shall provide 
suitable indices w hich identify the general classes of documents in their depositories and which 
identifv with specificitv documents relating to >.'ach witness statement contained in their 
ev idenliary filings. Such indices shall he made available lo any party utilizing the depository. 
When a party responds to a discinery request hy referring lo documents in a document 
depository, the responding party must provide a description that is reasimable in the 
circumstances of the document's location within lhe depository. 

4. All depositories shall be maintained in the Washington. DC area, unless a 
partv tequests and receives written permissioii from the ALJ. after notice to all other parties 
and for good cause shown, to maintain its depository outside of the Washington. D.C. area. 
All depositories shall be open to ativ other party during normal business hours on weekdays 
and. on notice of a request to visit. Saturdays, and the partv operating the depositor) shall 
provide staffing assistance reasonable in the circumstances. The party mainlainini: the 
dcpositorv shall establish reasonable proceduies tor the opeiation ot the document depository, 
which mav include requirements that notice be provided in advance ofa planned visit and must 
provide that persons reviewing documer.ts marked "CONEIDENTI.AL" or • HKiHLY 
CC3NTTDI:NTIAL" first execute an appropriate undertakiniz pursuant to the protective order 
entered in Finance Docket No. 32760 (Sub-No. 21) (New Ove;sight Proceeding). Parties 
maiiilaining depositories shall prov ide serv ices for making copies of all documents coi med 
therein, mav charge a reasonable amount for reimbursement of duplication expenses, and shall 
use •.lien best efforts to provide copies of depository documents within two (2) business days of 
receiving a request from a partv for such docunients. 

No written discovciv requests shall bc served after fifteen days before the close 
ot evidence in ihis proceedmg. a date which will be deteri'..Mied after a determination on 
whether briefing, oral argument, and voting conference arc necessary. 

6. .A person wh.) has submitted written tcsiimonv in this proceeding shall bc made 
available for deposition upon request Depositions of other persons or of parties on a specified 
subject matter may be taken on reasonable w ritten notice. .Any partv objcctiPi' to such 
deposition shall fi)ll(nv thc procedures set forth in Paragraph 2 above. .Absent agreement 
among all parties or prior appn)val from thc ALJ. all depositions of persons submitting 
verified siatements shall be conducted m the Washington. DC, area, Abscni agreement 
among all inieresled parties or prior approval from the ALJ for good cause shown, no witness 
shall be deposed more than one time as to eac'', written statenient (initial or rebuttal) submitted 
by that w itness in this proceeding, and no other person shall be dep(>sed moic than one time, 
and parties shall use their best ef' 'rts to complete depositions as promptly as practicable, and if 
possible within two days It a dep..sition is noiice. the party seeking the depositicm testimony 
shall to the extent reasonablv practicable advise the partv being deposed at least twenty-four 
hours prior to the scheduled deposition of the documents the questions will concern. 

7. .Anv discovery response containing confidential informatii>n or data as defined in 
the protective order issued in I inance Dockei No. 32760 (Sub-No. 211 (New Oversight 
Proceeding) shall he designated and stamped "CONEIDIATIAL" or "HKjIILY 



CONFIDENTIAL - OUTSIDE COUNSEL/OUTSIDE CONSULTANTS ONLY" and shall be 
handled pursuant to the procedures contained in the applicable protective order. Discovery 
responses containing information designated as "(ONMDE.N'TI.AL" or "HKJHLY 
CONT IDIiNTIAL" shall be served only in redacted form on parties who have not executed the 
protective order. 

8. Discovery requests are lo be served on all parties on the restricted service list, 
and discovery responses need only be served on the parly propounded the discovery and any 
party requesting copies of such respon< es in writing, except that documents produced by a 
party in response lo discovery request shall be placed in the depository in lieu of being served 
unless the party propounding the discovery or any other party requests copies, which shall be 
supplied at a reasonable cost Ali discovery responses shall immedialely be placed in the 
depository ofthe responding parly, and that parly shall simultaneously provide written notice 
to all parties on the restricted service list that it has responded to a particular discovery request 
of another party (vvhich shall be identified in the notice) and that it has placed its responses in 
ils depositor). 

9. Within 10 day after service of the decision adopting these guidelines, any party 
w ishing to participate in discovery or to receive serv-ce of all discovery requesls in lhe 
proceeding shall notify William A. Muli.ns. counsel for K( S, at 13(K) I Sireel, N.W.. 
Washington. D C 20005-3314, of its wish to be placed on a restricted service list Wiihin 5 
days thereafier. counsel for KCS shall compile and serve the restricted service lisl on all 
parties. 

10. The Board's discovery rules set forth at 49 CER pt. 1114 appl) to this 
proceeding except as tnodified by Board decision or by these discovery guidelines. Any ofthe 
discovery guidelines contained herein may he varied by agreement between any two or more 
parlies (except if such a variance would adversely affect any third party), and the .ALJ may 
vary anv discovery guideline contained herein for good cause. 
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C ERTIFICATE OF SERVTCE 

1 have this 22'"' day of April, 1998, served a copy ofthe foregoing Joint Petition (Jf Jhe 

Texas Mexican Railway Company And I he Kansas City Southem Railway Company For Protective 

Order. Discovery (luideiines And Appointment Of Administrative law Judge upon counsel for Union 

Pacific and upon ail parties of record in the general oversight proceeding by hand-deliver)' or 

Llnited States mail in a properly addressed envelope with adequate postage thereon. 

Saî dra L. lirovvn 
.Attorney for the Kansas City Southern 
Railway Company 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 3 2''6 0 (Sub-No. yi) 

UNION PACIFIC CUKPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMP^l^Y, ST.LOUIS SOUTHWESTERN RAILWAY 
COMPANV, SPCSL CORP., AND THE DEN\'ER AND RIO GRANDE 

WESTERN RAILWAY COMPANY 

PETITION FOR RECONSIDERATION 

ENTERED 
OMIco of the Secretary 

APR 21 1993 
Part ot 

public Record 

ti 

\ i ' 

GORDON P. MacDOUGALL 
1025 Connecticuu Ave. 
Washinqton, DC 20036 

N.W. 

a t t o r n e y t o r Uni*:ed T r a n s p o r t a t i o n 
Union-General Committee o : A d i u s t -
ment (GO-386, GO-401, ALS! and 
I l l j - n o x s L e g i s l a t i v e Board . 

Due Date: A p r i l 20, 1S9( 



Before the 

SURFACE TRMTSPORTATION BOARD 

Finance Docket No. 3 276 0 (Sub-No. ^ ^ . ^ ^ t ' 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY -- CONTROL AIJD MERGER 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST.LOUIS SOUTHWESTEP-N PJî ILWAY 
COMPANY, SPCSL CORP., AND THE DEN̂ yER AND RIO GPJvNDE 

WESTER̂ J RAILWAY COMPAIJY 

PETITION FOR RECONSIDERATION 

Unit e d 7'ransportution Union-General Committee of Adjustment 

(GO-386 >, •̂'̂  United T r a n s p o r t a t i o n Union-General Committee of 

2/ 

Adjustment (GO-401,- U n i t e d T r a n s p o r t a t i o n Union-General Com­

m i t t e e of Adjustment (ALS,),"'^ and United T r a n s p o r t a t i c n Union-
4 / 

I l l i n o i s L e g i s l a t i v e Board (UTU-IL)," p e t i t i o n the Surface 

T r a n s p o r t a t i o n Board (STB or Board) f o r r e c o n s i d e r a t i o n c f the 

Board's Decision No. 12 ( D e c i s i o n ) , dated March 30 and served 

March 31, 1998, 63 Fed. Reg. 16628 (Apr. 3, 1998), i n s o f a r as the 

Board r e q u i r e s a l l p a r t i e s t o submit t h e i r t e x t u a l m a t e r i a l s on 

1/ John D. F i t z g e r a l d , 400 E. Evergreen Blvd.-#217, Vancouver, WA 
98660. ( B u r l i n g t o n N o r t h e r n and Santa Fe Railway Company). 

2/ Charles W. Downey, 1301^4 M o r r i s s e y - U n i t 4, Bloomi.ngton, I L 61701. 
(SPCSL Corp., Gateway Western Railway Company, I l l i n o i s C e n t r a l Ra­
i l r o a d Company). 

1/ Charles D. Bolam, 1400 20th S t r e e t , G r a n i t e C i t y , I L 62040. 
( A l t o n and Southern Railway Company;. 

4/ Joseph C. Szabo, 8 So. Michigan Ave.-#2006, Chicago, I L 60603. 
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3.5 inch IBM-compatible d i s k e t t e s o r compact d i s c s i n , o r con­

v e r t i b l e by and i n t o , WordPerfect 7.0. 

The Board's March 31, 1998 d e c i s i o n supersedes the otherwise 

a p p l i c a b l e d i s k e t t e requirements which apply o n l y t o t e x t u a l 

m a t e r i a l s i n excess of 19 pages. (Decision. 3-4; 63 Fed. Reg• 

16628, 16629). 49 CFR 1104.3(a)(1997 ed.). The d e c i s i o n s t a t e s 

(Decision, 3-4): 

The e l e c t r o n i c submission requirements set 
f o r t h i n t h i s d e c i s i o n supersede, f o r the 
purposes of t h i s proceeding, the otherwise 
a p p l i c a b l e e l e c t r o n i c submission requirements 
set f o r t h i n our r e g u l a t i o n s . Set?: 49 CFR 

• 1104.3(a) , as amended i n Expedited Procedures 
f o i Processing H a i l Pate Reasonableness, 
Exemption and Revocation Proceedings, STB Ex 
Parte No., 527, 61 FR 52710, 711 (Oct. 8, 
1996), 6.L FR '8490, 58491 (Nov. 15, 1996). 

The Hoard i n Decision No. 12 serves t o preclude meaningful 

p a r t i c i p a t : o n i n the proceeding by r a i l r o a d employees and, we 

b e l i e v e , by the p u b l i c as w e l l . The STB should reconsider i t s 

i m p o s i t i o n of a mandatory d i s k e t t e r u l e f o r a l l f i l i n g s of 

whatever nature i n t h i s proceeding, and r e s t o r e a p p l i c a t i o n of 

the normal d i s k e t t e r u l e . 

ARGUMENT 

The STB's auction i n r e q u i r i n g t h a t a l l t e x t u a l n a t e r i a l be 

f i l e d on d i s k e t t e s c o n s t i t u t e , m a t e r i a l e r r o r . 49 CFR 1115.3(b). 

1. This i s the second proceeding since issuance of the 

re v i e w i n g c o u r t ' s mandate on March 12, 1998 concerning the STB's 

o r d i n a r y d i s k e t t e r u l e , ~ ^ where the Board has vacated the very 

5/ United Transp. Union v. Surface Transp. Bd.. 132 F.3d 71 (D.C. 
C i r . 1998). 
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d i s k e t t e r u l e passed upon by the c o u r t , i n f a v o r of a d i f f e r e n t 

r u l e . The f i r s t i n s tance was Finance Docket No. 33356, Canadian 

N a t i o n a l Railwav Company. Grand Trunk Western Corporation, and 

Grand Trunk Western R a i l r o a d I n c o r p o r a t e d - C o n t r o l - I l l i n o i s 

C e n t r a l C o r p o r a t i o n . I l l i n o i s C e n t r a l R a i l r o a d Company. Chicagc. 

Ce n t r a l and P a c i f i c R a i l r o a d Compan'^ and Cedar River R a i i r o a d 

Compa'-"• (Decision No. 2) (served Mar. 13, 1998) . 

.4. ; o r d i n a r y d i s k e t t e r u l e r e q u i r e s submission of d i s k e t t e s 

w i t h the f i l i n g of t e x t u a l m a t e r i a l o n l y i f the t e x t exceeds 19 

pages. Here, the STE would r e q u i r e d i s k e t t e s f o r a l l f i l i n g s , 

i n c l u d i n g those of a s i n g l e page. The 20-page r u l e was r e c e n t l y 

e s t a b l i s h e d over the o b j e c t i o n of UTU-IL as being too severe. 

The 20-page r u l e , 49 CFR 1104.3(a)(1997 ed.), provides: 

The o r i g i n a l and 10 copies of every p l e a d i n g 
document or paper...must be f u r n i s h e d f o r the 
use of the Poard I n a d d i t i o n t o the paper 
copies r e q u i r e d t o be f i l e d w i t h the Board, 3 
copies o f : 

(1) T e x t u a l submissions of 20 or more pages; 
and 

(2) A l l e l e c t r o n i c spreadsheets should be sub­
m i t t e d on 3.5 inch, IBM compatible f o r m a t t e d d i s ­
k e t t e s or QIC-80 tapes. T e x t u a l m a t e r i a l s must be 
i n WordPerfect 5.1 format.... One copy of each 
such computer d i s k e t t e . . . should, i f p o s s i b l e , be 
p r o v i d e d t o any other p a r t y r e q u e s t i n g a copy. 

The 20-page d i s k e t t e r u l e was f i r s t imposed as a general 

requirement i n Ex Parte No. 527, Expedited Procedures f o r Pro­

cessing R a i l Rate Reasonableness, Exemption and Revocation 

Proceedings, at 2-3, 17 (ser-c;d Oct. 1, 1996); I b i d . , at 2-4, 

App. (served Nov. 15, 1996). 61 Fed. Reg. 52710, 52711 (Oct.8, 

1996); 61 Fed. Reg. 58490, 58491 (Nov. 15, 1996). The 20-page 

- 3 -



d i s k e t t e rule was upheld on j u d i c i a l review only l a s t month, 

supra 2, n.F. 

The court's approval of the 20-page diskette rule was based 

upon i t s r u l i n g that i t i s "eminently reasonable" to require that 

"lengthy pleadings" be on disks to permit STB sta'^f to use a 

computer to search for key information, supra 2, n.5, 132 F.3d at 

74 The court opined the 2C-page r u l e i s not l i k e l y to impose a 

F i g n i f i c a n t burden on any party, f i r s t , because the paper version 

of every document (which i s the o f f i c i a l version) would be 

re a d i l y available,and the diskette would provide no more informa­

t i o n - -and perhaps le.jS--than the paper ver£;ion. 132 F.3d at 75: 

Because the STB permits public access to th'" 
paper documents, which include everything 
stored on the disks, i t s f a i l u r e to provide 
public access to the disks themselves i s not 
a r b i t r a r y and capricious. 

132 F.3d at 74: 

Therefo'.-e, an interested person who does not 
have a computer w i l l s t i l l have access to the 
o f f i c i a l record a.id to a l l information therein, 
as at prese.'t. 

Second, the court dealt d i r e c t l y with the UTU-IL challenge 

to the hardship of requiring r a i l r o a d employees to subm.it any 20-

page f i l i n g s on diskettes. The panel r e l i e d upon the waiver 

provisions to the STB's general rules, 4 9 CFR 1110.9, to amelio­

rate any hardship to c a r r i e r employees. 132 F 3d at 75: 

Second, i f submitting a disk does impose a hard­
ship upon a party, then i t may obtain waiver of 
the r u l e . See: 49 C.F.R. § 1110.9 (general waiver 
rule.) 

Second, the UTU complains that the waiver r u l e 
denies due process to the union and to r a i l emp­
loyees who do not have the necessary corriputer 
equipment or expertise t o submit a disk to tha 



Board i n proceedings to which they are p a r t i e s . 
The UTU contends that the due date f o r a pleading 
would generally pass before the STB could rule 
upon a requ.3t that i t waive the dick r u l e . As 
noted above, however, the STB stated i n the pre­
amble to the modified f i n a l rule that i f a party 
submits i t s waiver request along with the paper 
version of i ^ s pleading, then the STB w i l l rule 
upon the request even a f t e r the due date.We do 
not doubt, therefore, that the a v a i l a b i l i t y of 
the waiver provision adequately protects a party 
from whom compliance with the rule would be 
burdensome. 

The two premises f o r the court's refusal to set aside the 

mandatory 20-page d i s k e t t e rule are inapplicable to the present 

s i t u a t i o n i n v o l v i n g t h i s expanded Union Pacific-Southern Pa c i f i c 

Oversight proceeding. F i r s t , the diskettes to be f i l e d by the 

c a r r i e r s and by other p a r t i e s w i l l contain more, rather than 

less, information that on the paper copies available to the 

public i n the public f i l e . Second, and more important f o r r a i l ­

road employees, the absolute di s k e t t e rule i n t h i s proceeding 

w i l l not merely be required f o r lengthy f i l i n g s ( i n excess of 19 

pages), but w i l l be imposed upon r a i l r o a d employees f o r ^11 of 

t h e i r f i l i n g s , of any length, f o r even one page --without excep­

t i o n , 

2. These United Transportation Union u n i t s seeking 

reconsideration are p a r t i e s to the lead docket. Finance Docket 

No. 32760, and p a r t i c i p a t e d m the proceedings leading up to the 

Board's approval i n the lead proceeding, m Decision No. 44, on 

August 12, 1996. There was no special diskette r u l e imposed i n 

that proceeding. These same pa r t i e s on May 27, 1997, f i l e d t h e i r 

5 -



n o t i c e of i n t e n t t o p a r t i c i p a t e m the i n s t a n t Sub-No. 21 pro­

ceeding, and are p a r t i e s o t record.'^^ Again, no s p e c i a l d i s -

ket .e r u l e was imposed. These same u n i t s i n t e n d t o remain p a r t i e s 

by f i l i n g n o t i c e of i n t e n t on or before J u l y 22, 1998, as re­

q u i r e d by the Board's March 31, 1998 d e c i s i o n . <Decision. 2) 

3. I m p o s i t i o n of a compulsory d i s k e t t e r u l e f o r a l l 

t e x t u a l m a t e r i a l , even t h a t c o n s i s t i n g of a s i n g l e page, as 

mandated by Decision No. 12, would cause a very r e a l hardship f o r 

r a i l r o a d employees, and f o r these u n i t s , a l l of whom do not have 

d i s k e t t e c a p a b i l i t y and, moreover would be unable t o serve 

i n d i v i d u a l d i s k e t t e s upon the many p a r t i e s expected t o become 

i n v o l v e d i n t h i s proceeding. I n s h o r t , the r e s u l t would be non-

7 / 

p a r t i c i p a t i o n and d e n i a l of due process." The d i s k e t t e r u l e m 

t h i s proceeding makes a mockery of the c o u r t ' s understanding t h a t 

persons would be r e q u i r e d t o f u r n i s h d i s k e t t e s o n l y f o r "lengthy" 

p l e a d i n g s . 

4. The waiver p r o v i s i o n , 49 CFR 1110.9, advanced by the 

STB i n defense ot the general 20-page d i s k e t t e r u l e and r e l i e d 

upon by the reviewing c o u r t , i s i n a p p l i c a b l e here. The waiver 

p r o v i s i o n r e l a t e s t o the STB's general r u l e s , not t o i n d i v i d u a l 

d e c i s i o n s , -and i s set f o r t h i n 49 CFR Part 1110, "Procedures 

Governing I n f o r m a l Rulemaking Proceedings." Moreover, i t i s tne 

Board w h i j h has "w~ived" or removed the "leng^-hy" 20-page compo-

6/ See: Finance Docket No. 32760 (Sub-No. 21), De c i s i o n No. 2, 
served June 19, 9S'' 

7/ Two of these u n i t s , GO-401 and ALS, represtn^. persons employed by 
Un-̂  nn P a c i f i c - S o u t h e r n P a c i f i c or t h e i r a f f i l i a t e s , and have a 
s p e c i a l i n t e r e s t i n remaining on the s e r v i c e l i s t and w i t h an 
a b i l i t y t o p a r t i c i p a t e . 
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nent of the di&kette r u l e , i n favor of a requirement that a l l 

t e x t u a l material be furnished on a disk*=tte, regardless of 

length. Nevertheless, to the extent one may seek waiver of the 

March 31, 1998 Decision No. 12, these p a r t i c i p a n t s ar.k that the 

STB waive compliance wit h the diskette provisions of the March 

31, 1S98 decision, and that the ordinary diskette rule be r e i n ­

stated. 49 CFR 1104.3(a). 

5. The purported j u s t i f i c a t i o n f o r the absolute d i s ­

kette rule i n t h i s proceeding i s based upon asserted necessity 

f o r e f f i c i e n t review by Board s t a f f , and w i l l be f o r the exclu­

sive use of Board employees, i'n _ i s i o n . 3). Such purported 

j u s t i f i c a t i o n i s bogus. STB s t a f f has worked f o r many years 

without any mandatory diskette r u l e , much less a rul e to embrace 

f i l i n g s of a single page. This i s simply an e f f o r t to curry favor 

8 / 

w i t h c a r r i e r s , and to i n h i b i t employee p a r t i c i p a t i o n . " Zt 

would a c t u a l l y prevent any p a r t i c i p a t i o n by some interested 

persons and p a r t i e s , and deny due process. 

6. I t IS becoming apparent that the Board a l l along m,ay 

have intended an absolute diskette r u l e , such that the 20-page 

rule may have been merely an interim schei.^e to promote such a 

r e s u l t . 

7. The Board should reconsider i t s March 31, 1998 

decision (Decision No. 12), so as to vacate i t s special d i s k e t t e 

1/ The mandatory d i s k e t t e rule would, we believe, also harm other 
public p a r t i e s . For example, i n recent hearings, a majority of the 
public p a r t i e s did not subm.it diskettes. Ex Parte No. 575, Review of 
Rail Access and Competition Issues. ( A p r i l 2-3, 1998). 
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reqxiirement, and thus r e i n s t a t e the newly-established 20-page 

.2/ 
rule 

Apr.U 20, 1998 

Respectfully submitted, 

GORDON P. MacDOUGALL J 
1025 Connecticut Ave., N.W. 
Washingtcn, DC 20036 

Attorney for United Transportation 
Union-General Committee of Adi11stj_ 
ment (GO-386, GO-401. ALS) and 
I l l i n o i s L e g i s l a t i v e Board. 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

a l l p arties of record by f i r s t class mail postage-prepaid. 

Washington DC (Gordon P. MacDougall 

9/ Decision No. 12, unlike D^ecisior No. 2 i n Finance Docket No. 
332 56, supra 3, does not have an ordering paragraph; we assume t h i s 
to be m i n i s t e r i a l e r r o r , and unintended. 


