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WASHINGTON, D.C. 20006-3939
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BY HAND ST - ul ) ul
Office of the Secr y % g3
The Honorable Vernon A. Williams l 4 / b a q

Secretary SEP 30 1998
Surface Transportation Board part of
1925 K Street public Record [ al 3‘ ("
Washington, D.C. 20423

((1‘ 'L‘

Re:  Houston/Gulf Coast Oversight. Finance Docket No. 32760 (Sub-No. 26 et al.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding is the original and 25 copies of
TM-19, “Errata to the Consensus Plan.” Also enclosed is a computer disk containing the text of
this pleading in WordPerfect 5.0.

Please date-stamp and return with our messenger the ~ditional enclosed three copies of

this pleading.
ok

Sincerely, (

l

Wcmw T

<Scott M. Zimmerman_ ‘

Enclosures

CORRESPONDENT OFFICES: LONDON, PARIS AND BRUSSELS
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HOUSTON/GULF COAST OVERSIGHT

ERRATA TO THE CONSENSUS PLAN

Tex Mex hereby submits the following errata to the Consensus Plan (TM-2, KCS-2, et
al.) filed on July 8. 1998 by the Consensus Partners (the Chemical Manufacturers Asscciation,
the Society of the Plastics Industry. Inc., the Railroad Commission of Texas, the Texas Chemical
Council. the Kansas City Southern Railway Company. and Tex Mex) in the Houston/Gulf Coast
Oversight proceeding.

In preparing TM-17, Tex Mex's response and objections to the application for additional
remedial conditions sought by the Burlington Northern and Santa Fe Railway Company, it was
discovered that certain trackage rights car miles between Corpus Christi and Houston
inadvertently were excluded from the rail traffic daia from which the Base Case and Consensus
Plan economic scenarios were derived. This omission caused a slight increase in the costs
reflected under the Base Case. which in turn required a slight adjustment to the Consensus Plan

economic evaluation. These adjustments were incorporated in the Base Case and Consensus




Plan economic data in the verified statement of Joseph J. Plaistow in TM-17, filed on September
18, 1998.'

The following errata incorporate the same adjustments in the July 8, 1998 Consensus
Plan filing.” These errata do not change, in any substantive way, the conclusions or analysis set

forth in the Consensus Plan.

ERRATA

Page 257, Table 1 In the “1996 to Base Case” line, replace “$4,389”
with “$4,863", and replace “$4,384” with “$3,910";

In the “Base Case to Consensus Plan” line, replace
“39,551” with “39,083", and replace “15,793" with
152"

'age 259, Table 3 In the “1996 to Base Case” line, replace “$4,389”
with “$4.,863", and replace “$4,384” with “$3,910”;

In the “Base Case to Consensus Plan” line, replace
39,551 with “39,083", and replace “15,793" with
“15,325";

Page 274 Replace Exhibit No. JJP-3 with the attached revised
Exhibit No. JJP-3;

Page 275 Replace Exhibit No. JJP-4 with the attached revised
Exhibit No. JJP-4;

' See TM-17. Plaistow V.S. at 5, n.1. Hence, the exhibits to Mr. Plaistow’s verified statement in
TM-17 refer to the “revised” Base Case and Consensus Plan.

? Corresponding adjustments also would have been necessary to the Base Case economic data
presented by Mr. Plaistow in TM-7/KCS-7, the Joint Petition of Tex Mex and KCS for the
imposition of additional remedial conditions, filed on March 30, 1998 in Finance Docket No.
32760 (Sub-No. 21) (The “March 30 request™). However, formal errata to the Base Case
numbers in Mr. Plaistow’s testimony in that filing, and the recalculations that would be
required to incorporate those revised Base Case numbers into Mr. Plaistow’s economic
analysis of the March 30 request, have been rendered moot, insofar as the economic analysis
in the July 8 Consensus Plan supercedes that of the March 30 request.




Page 276

Page 277

Page 278

Page 279

Dated: September 29, 1998

Replace Exhibit No. JJP-5 with the attached revised
Exhibit JJP-5;

Replace Exhibit No. JJP-6 with the attached revised
Exhibit No. JJP-6;

Replace Exhibit No. JJP-7 with the attached revised
Exhibit No. JJIP-7;

Replace Exhibit No. JJP-8 with wic attached revised
Exhibit No. JIP-8.

Respectfully supmitted,

9
Richard A.

ScottM Zimmerman

ZUCKERT, SCOUT- SENBERGER, LLP
888 Seventeenth Street, NW

Suite 600

Washington, D.C. 20006

(202) 298-8660

Attorneys for the Texas Mexican Railway Company




CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the foregoing “Errata to the Consensus Plan” was
served this 29th day of September, 1998, by hand delivery upon The Honorable Stephen
Grossman, by hand delivery upon the below-named cuunsel for Burlington Northern Santa Fe

and Union Pacific, respectively:

Arvid E. Roach II

J. Michael Hemmer

David I . Meyer

Michael .. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044-7566

Erika Z. Jones

Adrian L. Steel, Jr.

Kathryn A Kusske

Kelley E. O’Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Washington, DC 20006

and by first class mail upon all other parti;as of record in the Houston/Gulf Coast Oversight

proceeding, Finance Docket No. 32760 (Sub-No. 26 et al.).

-

Scott M. Zimmerman :
Attorney for the Texas Mexjcan Railway Company

\;\ o
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Base Case
Balance Sheet
(Revised)

The Texas Mexican Railway Company

Description

Cecember 31, 1996
Audited

(000s)

Exhibit No. JJP-3

Adjustment
Amount

(000s)

July 8, 1998

Adjusted Base
Period
Amount

(000s)

Assets
Current Assefs:

1 Cash and cash equivalents
2 Investments
3 Net Accounts and Notes Receivable
4 Inventory
5 Due from Parent and Other related parties
6 Current deferred income taxes
7 Other
8 Total Current Assets
Properties:
Q@ Equipment
10 Land, Buildings & improvements
11 Less accumulated depreciation
12 Net Properties
Other Assets: .
13 Investments in other partnership
14 Net other assets
15 Total Other Assets

16 Total Assets

iabiliti iti

17 Accounts Payabie
18 Due to Parent and other related parties
19 Other accrued liabilities
20 Total current liabilities
21 Long Term Debt
22 Deferred income Taxes
23 Total liabilities

Stockholder's equity:
24 Common Stock
25 Additional paid in capital
26 Retained earnings
27 Total Stockholder's equity
28 Total Liabilities & Equity

(a)

392
572
6,663
1,562
912
984
590

(b)

1.679

168

©)

2,071
572
6.831
1,562
912
984
590

11,675

13,522

23,481
18,931
(17.870)

23,481
32,574
(18.092)

24.542

37.963

3.889
1,099

3.889
1,099

4,988

4,988

41,205

15,268

56,473

1.912
410
4,344

487

1,034

2.399
410
5,378

6.666
3,800
5,203

1,521
11,524

8.187
15.324
5.203

15,669

13,046

28.715

2.500
981
22.065

2.500
981
24,278

25,536

27.759

41,205

56,473

Snavely King Majoros O'Connor & Lee, Inc.




Base Case Exhibit No. JJP-4
Income Statement July 8, 1998
(Revised)

The Texas Mexican Railway Company

Adjusted
December 31,  Adjustment g, o~

1996 Audited Amount Amount

Description (000s) (000s) (000s)
(c) (d) (e)

Operating Revenues:
1 Freight 18,107 9032 § 27,139
2 Switching 554 276 830
3 Demurrage 580 274
4 Incidental 603 301
S Uncollectitle Accounts (480) (239)
6 Total Operating Revenues 19,334 9,644

Operating Expenses:
7 Maintenance of Way & Structures 2,294 -
8 Maintenance of Equipment 1,720 931

@ Transportation : 9,403 3,994 13,397
10 General & Administrative 3,343 388 3,731
11 Depreciation Expense 1.677 222 1,799
12 Loss (Gain) On Sale of Fixed Assets 25 (25) -
13 Total Operating Expenses 18,362 5510 § 23872

14 Income (Loss) From Operations 972 4135 § 5,107

15 Other Income & Expense Net 636 (878) $ (242)
16 Income (Loss) before Income Taxes 1,608 3,256 4,864
17 Income Tox Rate 34%
18 Income Taxes 620 1,034 1,654

19 Net Income (Loss) 988 § 2223 $§ 3210

Snavely King Majoros O'Connor & Lee, Inc.




Base Case : Exhibit No. JJP-5
Sources and Applications of Funds July 8, 1998
(Revised)

The Texas Mexican Railway Company

December 31, Adjustment
Base Period
1996 Audited Amount Adjusted

—Description (000s) (000s) (000s)

(@) (b) (c)
1 Net Income (Lcss) 988 2,223 3.210
2 Depreciation 1,577 222 1,799
3 Deferred Income Taxes 620 - 620
4 Equity Earnings - Partnership Investment a77) @77
5 Dividend Distribution - Partnership Investment 556 556
6 Change in current assets - (Increase) or
Decrease (89 (168) (1.067)
7 Change in current liabilities - Increase or
(Decre:cse) (988) 1,821
8 Change in amounts due to/from parent and
cther related parties -Increase or (Decrease) 498 498
9 Net Cash Provided by Operating Activities 1,875 3,797 § 5,672
10 Purchases of Equipment & Improvements,
net of gain or loss on disposition of fixed assets (2011) (13.643) S (15,654)
11 Proceeds from sale of investments 1,224 1,224
12 Investment in Long Term Assets (1,099) (1,099)
13 Net Cash Used by Investing Activities (1,886) S (13,643) § (15.529)
14 Long Term Debt Borrowings - 11,524 11,524
15 Net Cash Provided by Financing Activities - $ 11508 3 11,524

16 Increase (Decrecase) in Cash & Cash Equivalents $ (e1).3 1419 § 1.668
17 Cash & Cash Equivalents ot Beginning of Year 403 403
18 Cash & Cash Equivalents at End of Year $ 392 § 1,679 § 2,071

Snavely King Majoros O'Connor & Lee, [ac.




Consensus Plan
Balance Sheet

The Texas Mexican Railway Company

Description

Adjusted Base
Period
Amount

(000s)

Adjustment
Amount

(000s)

(Revised)

Year2 After

Change in
Operations

(000s)

Year 1 After
Change in
Operations

(000s)

Adjustment
Amount

(0%0s)

Adjustment
Amount

(000s)

Year3 After

Change in
Operations

(000s)

Adjustment

Exhibit No. JJP-6
July 8, 1998

Normal Year
After Change
in Operations

(000s)

Amount

(000s}

Assets
Current Assets:
I Cash and cash equivalents
2 Investments
3 Net Accounts and Notes Receivable
4 Inventory
5 Due from Parent and Other related parties
6 Cunrent defernred income taxes
7 Other
8 Total Cumnrent Assets
Properties:
9 Equipmerit
10 Land, Buildings & improvements
11 Less accumulated depreiation
12 Net Properties
Other Assets:
13 Investments in other partnership
14 Net other assets
15 Total Other Assets
16 Total Assets
it iti
17 Accounts Payable
18 Due to Parent and other related parties
19 Other accrued habilities
20 Total curnent liabilties
21 Long Tern Debi
22 Deferred Income Taxes

(a) (b)

207§
572

6,831

1,562
912
984
590

1656

(L.719) §

(c) (d) (o)

13,807
572
7.761
1,562
912
984
590

353 §
572
6.986
1,562
912
984
590

13454 §

775

m

(@)

§ 23577
572

7,864
1,562

912

984

590

$

(h) (0}

12749 § 36,325
572
7.864
1.562
912
984

590

1,622 §

(1.564) §_

11.959 S 26188

S 36061

12749 §  48.809

23,48)
32,574
(18.092)

129.462
(3.772)

23,481
162,036
(27.608)

23,481
162,036

(21,863) (5.744)

(5.744)

23,48!
162,036
(33.352)

23,481
162,036

(5.744)  (39.096)

37.963 § 125691 §

163,653 (5.744) 157,909

§  (5.749)

152,165

(5.744) § 146,421

3,889
1.099

3.889
1,099

3.889
1.0%9

3.889
1.099

3.889
1.09%9

4988 § v $

4,988

4,988

4,988

$ 4988

56473 § 124,127 §

180,600 8,485 189,085

4,129

193,214

7.004 $§ 200,218

2399 §
410
5378

610 §
2.000

(3.371)

3,009
2410
2,007

5891
1.410
5,841

2.881
(1.000)
3,834

376
(1.000)
712

6,266
410
6.553

5,084
410
7.665

(282) $§

1,112

8.187 §
15,324
5,203

(761) S
128.221

1.426
143,546
5,203

5716
(1.342)

13,142
142,204
5,203

87
(1.450)

13.230
140,753
5.203

830 $
(1.475)

14,059
139.278
5,203

23 Total liabilities

28,715 § 127.460 §

156,175 4,374 180,549

(1.363)

169.186

(646) § 158.540

Stockholder's equity:
24 Common Stock
25 Additional paid in capital
26 Retained earmnings
27 Total Stockholder's equity
28 Total Liabilities & Equily

2.5
981
24278 (3.333)

2.500
981
20,945

2.500
981

4110 25055

2.500
981
30.547

2.500
981
7,650 38,197

27759 S (3.333) §

24,426 4110 28.536

34.028

7650 § 41,678

56,473 § 124127 §

180,600 8,485 189,085

193,214

7,004 $§ 200,218

Snavely King Majoros O'Connor & Lee, Inc




The Texas Mexican Railway Company

—Description

Adjusted Base
Period
Amount
(000s)

Consensus Plan
income Statement

(Revised

Year 1 Atter

Adjustment

Amount

(000s) _

Change in

Operations

(000s)

)

Year 2 After

Adjustment
Amount
(000s)

Change in
Operations

(000s)

Exhibit No. JJP-7

Year 3 After

Adjustment

Amount
{000s)

Change in
Operations

Adjustment
Amount

(000s) (000s)

July 8, 1998

Normal Year

After Change
in Operations

2o

Operating Revenues:
1 Freight
2 Switching
3 Demurroge
4 Incidental

(a)

27,139 §

830
824
904

(b)

8,302 $§ 3544

254
252
276

(c)

1,084
1,077
1.180

(C)]

$ 41508 §

1,270
1,261
1,382

(o)

76948 §
2,354
2,337
2,563

()

5534 §
169
168
184

(@ (h)
82,483 $
2,524
2.505

2,747

$

(0}

82,483
2,524
2.505
2,747

(719)
28,978

(2.060)
88.199

(201)
8.883

(1.926)
82.277

_(134)
5.922

(2060)
88,199

(921)
37.861

(1.006)
44,415

5 Uncollectible Accounts
6 Total Operating Revenues

Operating Expenses:
7 Maintenance of Way & Structures
8 Maintenance of Equipment
9 Transportation
10 General & Administrative
1) Depreciation Expense
'2 Loss (Gan) On Sale of Fixed Assets
13 Total Operating Expenses

491
4,654
25,460
809
1.973

3.169
8.856
44.332
4799
5744

3,169
8,235
44,061
4,670
5,744

3.169
8,856
47.407
4799
5744

2,294
2,65)
13,397
3.731
1,799

384
93]
5,204
129
1.973

2,678
3.581)
18.601
3.861
3772

62]
3.347
129

(3.075)

(3075) §
$ 3075 §

9.902) $
8.32)

34%
2.829
5,492

23872 § 8621 § 32493 S 33386 S 65879 S 4096 S 69975 S 66.900

14 Income (Loss) From Operations 5107 § 262 § 5369 § 11,029 § 16398 § 1,826 $ 18223 21,298

249 $ (10.170) $
11,278 6.228
34%

2117
4110 §

267 S
2.093

195 §
3270

15 Other Income & Expense Net

16 Income (Loss) before Income Taxes
17 Income Tax Rate

18 Income laxes

19 Ne! Income (lLoss)

(242) $ (10.176) $ (10.419) §
4,864 (9.914) __ (5050)

34% 34%
(3.371)

1.654 (1.717)
3210 § (6543 5 (3,333 §

(9.707)
17,591

34%
3941
7,650

3.834
7443 §

712
1,381 §

1112
§ 2158

Snavely King Majuros O'Connor & | ee, Ing




Consensus Plan

Sources and Applications of Funds

The Texas Mexican Railway Company

Description

(Revised)

Year 1 After

Change in

Operations
(000s)

Base Period
Adjusted

(000s)

Year 2 After
Change in
Operations

(000s)

Exhibit No. JJP-8
July 8, 1998

Normal Year
* After Change in
Operalions
{000s)

Year 3 After
Change in
Operations
(000s)

From Operating Activities:
1 Net Income (Loss)
2 Depreciation
3 Deterred Incume Taxes
4 Equity Earnings - Partnership Investment
5 Dividend Distribution - Partnership Investment
6 Change in current assets - (Increase) or
Decrease
7 Change in current liabilities - Increase or
(Decrease)
8 Change in amounts due to/from parent and
other related parties -Increase or (Decrease)
9 Net Cash Provided by Operating Activities
From Invesling Activities:
10 Purchases of Equipment & Improvements,
net of gain or loss on disposition of fixed assets
11 Proceeds from sale of investments
12 Investrment in Long Term Assets
13 Net Cash Used by Investing Activities
From Financing Activities:
14 Long Terrm Debt Borrowings
15 Net Cash Provided by Financing Activities

16 Increase (Decrease) in Cash & Cash Equivalents
17 Cash & Cash Equivalents at Beginning of Year
18 Cash & Cash Equivalenls at End of Year

(a) (b)
3,210
1,799
620

(477)
556

(3.333)
3,772

(1.067) (155)

533 (2.761)

498 2.000

(c)

4,110
5,744

(775)
6,716

(1.000)

(d) (e)

7.650
5,744

5,492
5,744

(103)
1,087

(1.000)

5672 5 @77 s

14.796 $

11,220 §

(15.654) $
1,224
(1,099)

(129.462) $

(15529) § (129.462) §

11,524 128,221

(1.342)

(1,450) (1,475)

11024 § 128221 B

(1.342) §

(1.450) $ (1.475)

1,668
403

S (L719) §

2,071

13,454 §
352

9770 §
13,807

12,749
23,576

207i $ 352 §

13,807 §

23,576 § 36,325

Snavely King Majoros O'Connor & L.ee, Inc
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TROUTMAN SANDERS LLP

2T QKK K'Y 8 K L AW
A LIMITED LIABILITY PARTNERSHIP
1300 I STREET, N W
SUITE 500 EAST
WASHINGTON, D C 20005-3314
TELEPHONE 202-274-2950
FACSIMILE 202-274-2994
william muilins@troutmansanders com
William A. Mullins

March 30, 1998

A DELIVERY ‘:: !-" 7 = m>
The Honorable Vernon A. Williams ) o
' reatary

Secretary o
Surface Transportation Board MAR 30 1978 sall
1925 K Street, NW {
Koom 711 : AR 31 1938
Washington, D.C. 20423 T Ty 1 VS G *
FI? 5% o1 ,'usli?:fﬂewfd
RE: Finance Docket No. 32760 (Sub-No. 21) il 7
Joint Petition Of The Texas Mexican Railway Company And The Kansas City '
Southern Railway Company For Imposition Of Additional Remedial Conditions
Pursuant To The Board's Retained Oversight Jurisdiction

Dear Secretary Williams:

Enclosed for filing in the above captioned proceeding are the original and twenty-six
copies of the Evidentiary Submission of The Texas Mexican Railway Company and The Kansas
City Southern Railway Company in support of their Joint Petition for Remedial Conditions that
was filed on February 12, 1998.

The Evidentiary Submission also includes a relatgd Petition for Exemption from 49

U.S.C. § 10901 jn Finance Docket No. 33568 for Tex Mex's construction and operation of a rail
line between Rosenberg and Victoria, TX. A check in the amount of $48,300.00 is attached for
the filing fee for that petition.

Please date and time stamp one copy of the Evidentiary Submission enclosed herewith
and return it to the courier for return to our offices. Included with this filing is a 3.5-inch diskette
with the text of the submission and related petition.

Sincerely yours,

g ez

William A. Mullins
Attorney for The Kansas City Southern
Railway Company
cc: Parties of Record




TABLE OF CONTENTS

2. Brief Summary of the Proposed Transaction; Name, Address and Telephone
Number of Petitioners and Their Counsel

3. Proposed Time Schedule for Consummation of the Proposed Transaction
4. The Purpose Sought to Be Accomplished by the Proposed Trxnsaction

5. The Nature and Amount of Any New Securities or Other Financial
Arrangements

6. A Discussion of the Public Interest Justification in Support of the Tex
Mex/KCS plan

8. Financial Consideration of the Tex Mex/KCS plan; Traffic Revenue and
Earnings Increases; Operating Economies from the Transactions

9. Effect of the Increase in Total Fixed Charges from the Tex Mex/KCS plan
10. Effect on the Adequacy of Transportation

11. Effect of the Joint Petition on Employees

12. Effect of the Inclusion of other Railroads in the Territory

13. Any Other Supporting or Descriptive Statemeats the Petitioners Deem
Material

14. A List of States in Which Any Part of the Property of Each Petitioner Carrier
is Situated

16. Explanation of the Transaction: Nature and Terms of the Proposed
Remedial Conditions




19. Court Order

20. Property Included in the Proposed Additional Remedial Conditions

21. Description of the Principal Routes and Termini of the Lines Involved
22. Governmental Financial Assistance for the Proposed Trapsaction
23. Environmental Data
24. Market Analysis
25. Operating Plan
26. Financial Information
. THE CURRENT TEX MEX TRACKAGE RIGHTS ARE INADEQUATE

A. The Board Has A Legal Obligation To Ensure Tex Mex's Trackage Rights Are
Effective

B. Tex Mex Is Experiencing Significant Operational And Financial Difficulties Due
To The UP Congestion Problems

C. Even Without Congestion, Tex Mex’s Trackage Rights Are So Limited That Tex
Mex Will Be Unable To Fulfill The Board’s Intent In Granting Those Rights To Tex
Mex In The First Instance

1. Tex Mex Cannot Operate Effectively Without Yard Space
2. The Trackage Rights Are Subject To UP’s Control

3. The Current Trackage Rights Do Not Allow Tex Mex To Be An E.fective
Competitor To UP

II. THE TEX MEX/KCS PLAN RESOLVES THESE CONCERNS AND
PROVIDES HOUSTON AND NAFTA SHIPPERS WITH AN ESFECTIVE
ALTERNATIVE TO UP

A. The Tex Mex/KCS Proposal

B. The Proposed Plan Resolves, On A Permanent Basis, Many Of The Operational
Problems In And Through The Houston Terminal

1. Provides Needed Yard Space For Tex Mex Operations
. Prcvides Neutral Switching and Dispatching For All Carriers

3. The Tex Mex/KCS Proposal Adds Infrastructure And Increases Capacity




4. The Tex Mex/KCS Proposal Improves Tex Mex’s Financial Viability

5. The Tex Mex/KCS Proposal Does Not S:ignificantly Interfere With UP’s or
BNSF’s Operations

B RIEIIIIIE i i i o A i 52
b. Lifting of the restriction
c. Neutral switching and dispatching
d. Rebuilding Victoria to Rosenberg

6. Improves Tex Mex’s Competitive Position

7. Has The Support Of Shippers And The Texas Community

III. UP CANNOT SOLVE THE PROBLEMS UNILATERALLY
A. The Primary Cause Of The Problems In Houston and Texas

B. The Reasons For The Rail Service Crisis That Have Been Advanced By UP and
BNSF Also Do Not Indicate That The Problem In Houston Was A Result Of A Lack
Of Adequate Capacity

CONCLUSION

Verified Statement of Larry D. Fields
Verified Statement of A. W. Rees

Verified Statement of George C. Woodward
Verified Statement of Michael H. Rogers
Veritied Statement of Jos. .a J. Plaistow

Verified Statement of Patrick L. Watts




RELATED PETITIONS - FINANCE DOCKET NO. 33568
STATEMENT OF FACTS
DISCUSSION

A. THE LEGAL STANDARDS UNDER 49 U.S.C. § 10502 FOR AN

EXEMPTION FROM THE REQUIREMENTS OF 49 U.S.C. § 10901 FOR THE
CONSTRUCTION AND OPERATION OF THIS RAIL LINE HAVE BEEN

B. THE EXEMPTION TO CONSTRUCT SHOULD BE EFFECTIVE ON
COMPLETION OF THE BOARD'S ENVIRONMENTAL ANALYSIS

EXPEDITED CONSIDERATION REQUESTED
CONCLUSION

Verified Statement of David W. Brookings

Verified Statement of David M. Lewis




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
—CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

OVERSIGHT PROCEEDING

JOINT PETITION OF THE TEXAS MEXICAN RAILWAY COMPANY AND THE
KANSAS CITY SOUTHERN RAILWAY COMPANY FOR IMPOSITION OF
ADDITIONAL REMEDIAL CONDITIONS PURSUANT TO THE BOARD’S RETAINED
OVERSIGHT JURISDICTION

Unless Tex Mex is provided a better route through Houston and is able to
generate sufficient revenues to build additional infrastructure, the trackage rights
granted to Tex Mex in the UP/SP merger to preserve competition for NAFTA
traffic will have failed.
Larry Fields, President
Texas Mexican Railway Company
So said Mr. Fields as he reflected upon the continuing rail crisis in Texas. It was these
concerns that prompted Texas Mexican Railway Company (“Tex Mex") and The Kansas C ity
Southern Railway Company (“KCS") (jointly, “Tex Mex’KCS™) to file, on February 12, a joint
petition setting forth a proposed plan to improve Tex Mex’s trackage rights conditions in order to

allow Tex Mex to become the effective alternative to UP that the Board envisioned it to become

when it granted Tex Mex certain lii=ited trackage rights in the UP/SP merger decision.

Correspondingly, the Tex Mex/KCS plan will provide NAFTA and Texas shippers with an




adequate permanent alternative to their existing service by UP. While the February 12 petition
set forth the basic elements of the proposed plan, this submission is intended to provide the
Board with the necessary “traffic studies, operating plan, and pro forma financial statements” that
the Board has stated are necessary before it could even consider a major restructuring plan to
change the operations in and through Houston. Joint Petition For Service Order, STB Service
Order No. 1518 at 15 (STB served Feb. 17, 1998).'
SUMMARY OF ARGUMENT

In the UP/SP merger decision, the Board granted Tex Mex certain limited access to
Houston shippers and certain limited trackage rights so as to ensure effective competition for
Houston and NAFTA traffic and to ensure the continued provision of essential rail services
provided by Tex Mex to Texas shippers. See Decision No. 44, at 147-151; UP/SP Merger
Voting Conference Transcript, July 3, 1996 at 20-21, 73-74, 96-99. While the Board intended
these conditions to provide Houston and NAFTA shippers with a competitive alternative, the rail

cnisis has shown that Tex Mex cannot adequately provide that alternative. Tex Mex's trackage

rights depend upon dispatching practices not under its control, upon UP’s and BNSF’s control of

Houston switching operations, upon existing infrastructure entirely controlled by UP or BNSF,
and are too circuitous to provide an efficient north/south routing.

To avoid such dependence upon UP and BNSF and to provide a truly competitive
alternative to UP for Houston and NAFTA traffic, Tex Mex needs yard space, neutral switching,
neutral dispatching, and additional infrastructure. Tex Mex and KCS are willing to commit to

invest in additional infrastructure for Houston and NAFTA shippers, but with the current

Interestingly, UP has never been required, as part of this oversight proceeding or as part
of the Emergency Service Order, to provide any such similar studies, which are expensive and
burdensome, to justify any of UP’s numerous Service Recovery Plans, their operations in and
through Houston, or their dissolution of the Houston Belt and Terminal Railway Co.




limitations placed upon Tex Mex's trackage rights, Tex Mex/KCS cannot generate sufficient
traffic densities to justify such additional infrastructure investment.

The crisis has shown that nearly total dependence upon UP is not conducive to the

development of adequate transportation service. While UP is not entirely to blame for the rail

service crisis, UP's management practices greatly exacerbated that crisis. UP’s Service
Recovery Plans have failed to solve the problem, and other than publicly stating that it intends to
make certain capital investments in Texas and Louisiana, UP has not provided this Board or the
public with the details of those capital spending plans nor set forth a plan that will prevent such a
rail service cnsis in the future. UP’s actions have clearly established that Houston and NAFTA
shippers need routing alternatives in order to avoid continued service failures in the Suure.

The Tex Mex/KCS proposal set forth herein can be implemented within one year,
provides additional rail capacity in the Houston terminal area, increases operating efficier.zies,
relieves congestion, and provides Houston and NAFTA shippers with an effective competi ive
alternative. As such, the plan will ensure that the Board’s intent in granting trackage rights
through Houston to the Tex Mex in the UP/SP merger will be fully achieved.’

As stated above, the Board has expressed their view that traffic studies, operating plans,
and pro forma financial statements are necessary before the Board could consider a plan like the
Tex Mex/KCS plan. These types of statements are generally described in the Board’s regulations
under Part 1180. Although Part 1180 is generally used for Applications, Tex Mex and KCS are

substantially complying with those provisions.

The additional remedial conditions sought by Tex Mex/KCS are intended, principally, to
accomplish the Board's goals to ensure the continuation of an effective competitive alternative
for NAFTA traffic and to improve the services provided by Tex Mex. The Petition and plan is
not intended to reargue old issues so as to warrant significant new conditions or to ask for
conditions that would significantly interfere with the railroad operations of either UP or BNSF.




Description of the Proposed Additional Remedial Conditions [49 C.F.R.
Section 1180.6(a)(1)]

The Tex Mex/KCS plan proposed herein, under the Board's retained oversight
jurisdiction, provides Tex Mex/KCS neutral switching and dispatching in the houston terminal
area, increases operating efficiencies, relieves congestion. adds infrastructure, and provides
shippers with a competitive alternative. The Board appropriately retained oversight jurisdiction of
the UP merger to, among othei things, impose additional conditions and/or modify existing
conditions. Tex Mex and KCS assert that additional remedial conditions are not only needed, they
are essential. Accordingly, Tex Mex and KCS propose that the following remedial conditions be
imposed:

1. That UP be required to divest to Tex Mex’KCS Booth Yard. Houston, Texas a'ong with
trackage nghts over the HBT tracks from Tower 85, located on the East Belt line to Booth Yard
and trackage nights over PTRA owned tracks from PTRA’s North Yard - (Galena Jct PTRA
Milepost 1.4) to PTRA’s Pasadena Yard (Pasadena Jct, PTRA Milepost 8.4) on PTRA’s
Southshore Subdivision;

That UP be required to divest itself of and sell to Tex Mex any remaining interest in the former
SP Wharton Branch rail line situated between Rosenberg, Texas at SP Milepost 0.0, Tower 17
and End of Track to Victona, Texas at SP Milepost 89.9,

That Tex Mex be granted authority to acquire, reconstruct and operate the former SP line
situated between SP’s Milepost 0.0 on SP’s Wharton Branch, on the former San Antonio
Subdivision, at Rosenberg, Texas, and SP’s Milepost 89 8 on SP’s former Wharton Branch San

Antonio Subdivision, at Victoria, Texas;

That UP be required to grant to Tex Mex trackage rights over sufficient terminal track owned or

retained by UP at Victona, Texas, and/or Rosenberg, Texas if necessary, to allow Tex Mex to




operate trains between the aforesaid Rosenberg-Victoria line and the connection to UP’s line at

Victor.a and Rosenberg;

That UP, BNSF, Tex Mex, and the Port Terminal Railroad Company (“PTRA”) be required to

appoint PTRA as their neutral dispatcher and contract switching carrier in a defined “Greater

Houston Terminal Area”; and

That the temporary rights given Tex Mex as part of the Board's Emergency Service Orders,
including the lifting of the restriction on Tex Mex’s right to serve Houston customers, be
made permanent except that, once Tex Mex has acquired, rehabilitated and commenced train
operations on the aforesad Rosenbc g-Victoria line segment Tex Mex no longer will operate
over the trackage rights awarded it in the Board’s Emergency Service Order over the Algoa

Route between Houston and Placedo.
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The Tex Mex Railroad Under Proposed Plan
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Brief Summary of the Proposed Transaction; Name, Address and Telephone
Number of Petitioners and Their Counsel [49 C.F.R. Section 1180.6(a)(1)(i)]

Tex Mex and KCS request that the Board grant the additional remedial conditions
requested in the Tex Mex/KCS plan pursuant to the Board’s retained oversight jurisdiction in the
Merger and Control proceeding of Union Pacific Corporation et al. and Southern Pacific Rail
Corporation et al., Finance Docket No. 32760. In summary, the proposed remedial conditions
would give Tex Mex authority to purchase, enhance and operate Booth Yard in Houston, Texas
and to reconstruct and operate the former SP line between Rosenberg and Victoria, Texas. In
addition, the Tex Mex/KCS plan requests that the Board allow PTRA to become the neutral

dispatcher and contract switching carmer for the “Greater Houston Terminal Area” and to make

the temporary rights under the Emergency Service Orders permanent. As such, the plan will

ensure that the Board’s intent in granting Tex Mex certain conditions in the UP/SP merger will

be fully achieved.
Tex Mex’s business address and telephone number for purposes of this proceeding are:

The Texas Mexican Railway Company
1200 Washington Street

Post Office Box 419

Laredo, Texas 78042

(210) 728-6700

The name and address of Tex Mex's counsel to whom questions regarding this Joint
Petition can be addressed are:

Richard A. Allen

John V. Edwards

Zuckert, Scoutt & Rasenberger, LLP
888 17" Street, N.W., Suite 600
Washington, D.C. 20006-3939
(202) 298-8660




KCS’s business address and telephone number for purposes of this proceeding are:

The Kansas City Southern Railway Company
114 West 11" Street

Kansas City, Missouri 64105

(816) 983-1392

The name and address of KCS’s counsel to whom questions regarding this Joint Petition
can be addressed are:

William A. Mullins

Alan E. Lubel

John R. Molm

David C. Reeves

Sandra L. Brown

Ivor Heyman

Samantha J. Friedlander
Troutman Sanders LLP

1300 I Street, N.W., Suite 500 East
Washington, D.C. 20005-3314
(202) 274-2950

3. Proposed Time Schedule for Consummation of the Proposed

Transaction (49 C.F.R. Section 1180.6(a)(1)(ii)]

Tex Mex and KCS request that the Board approve the additional remedial conditions

requested in the Tex Mex/KCS plan on or about July 28, 1998 as calculated under the Proposed
Procedural Schedule filed by Tex Mex/KCS on February 12, 1998 (TM-5/KCS-5). Tex Mex and
KCS would implement the additional remedial conditions granted by The Board immediately
after the effective date in the order granting such conditions. In addition, Tex Mex and KCS
have recognized that Board consideration of their reiated construction petition, see Finance
Docket No. 33568 and included herein, might not occur simultaneously with the remaining
requests for additional remedial conditions in the Tex Mex’KCS plan. Tex Mex proposes that
construction of the Rosenberg to Victoria line will begin immediately upon the effective date of

the order granting such construction approval, including the final environmental re* iew. Tex




Mex proposes that operations over the Rosenberg to Victoria line will begin within one year after

construction authority is fully granted.

4. The Purpose Sought to Be Accomplished by the Proposed Transaction

The purpose sought to be accomplished by the proposed transaction is fully set forth in
the Argument secticn of this submission and the attached Verified Statements.

S. The Nature and Amount of Any New Securities or Other Financial

Arrangements [49 C.F.R. Section 1180.6(a)(1)(iv)]

Tex Mex and KCS will not issue any new securities to conduct the operations proposed in

the Tex Mex/KCS plan.

6. A Discussion of the Public Interest Justification in Support of the Tex

Mex/KCS plan |49 C.F.R. Section 1180.6(a)2)]

See Evidentiary Submission and attached Verified Statements of Joseph J. Plaistow,
David W. Brookings, David M. Lewis, George Woodward, Michael H. Rogers, Patrick L. Watts,
Harlan Ritter, Paul L. Broussard, Larry Fields, and A. W. Rees.

In granting conditional approval of the UP/SP merger, in Decision No. 44, the Board

recognized the possible need for further, future modification of the imposed conditions due to

unforeseen future circumstances and thus specifically retained oversight jurisdiction. Decision
No. 44 at 146. The power to grant conditions such as these additional remedial conditions,
including the power specificlly grantaed the Board to authorize trackage rights or order
divestiture, is contained in the same section that requires the Board to grant a control application
only if it serves the public interest - 49 U.S.C § 11324(c). See also Decision No. 44, Ordering

9 6. Accordingly, the Board’s conditioning powers are intended to allow the Board to relieve

public harm resulting from the transaction and to impose the additional remedial conditions




contained in the Tex Mex/KCS plan. These additional remedial conditions are clearly in the
public interest.
The rail crisis has shown that dependence on UP is not conducive to the development of adequate
alternative transportation service, which the Board envisioned when it conditionally approved the
UP/SP merger. Tex Mex's trackage rights, granted in the merger, depend upon UP’s dispatching
practices, upon UP’s and BNSF's switching of Houston operations, upon existing infrastructure
controlled entirely by UP, and are too circuitous to provide an efficient north/south route. To
avoid such dependence upon UP and to truly provide a competitive alternative to UP for Houston
and NAFTA traffic, Tex Mex needs yard space, neutral switching, neutral dispatching, and
additional infrastructure. In addition, Tex Mex needs the lifting of the current restriction placed
upon Tex Mex’s trackage rights in Houston.

The additional remedial conditions proposed in the Tex Mex/KCS plan can be
implement..d within one year and will not impose unreasonable operating or other problems for
UP or BNSF. Furthermore, the Tex Mex/KCS plan will not frustrate the ability of UP to obtain

the public benefits that it stated would arise from it merger with SP.

y Effects of the Transaction on Competition [49 C.F.R. Section_1180.6(a)(2)(i)]

See Verified Statement of George Woodward, Joseph J. Plaistow and Michael H. Rogers.

8. Financial Consideration of the Tex Mex/KCS plan; Traffic Revenue and
Earnings Increases; Operating Economies from the Transactions

See Verified Statement of George Woodward, Joseph J. Plaistow and Michael H. Rogers.

9. Effect of the Increase in Total Fixed Charges from the Tex Mex/KCS plan

149 C.F.R. Section 1180.6(a)(ii)l

See Verified Statement of Joseph J. Plaistow, Exhibit 10.




10.  Effect on the Adequacy of Transportation [49 C.F.R. Section 1180.6(a)(2)(iv)l

The Tex Mex/KCS plan will add to the adequacy of transportation. See Verified
Statement of Patrick L. Watts and Harlan Ritter.

11.  Effect of the Joint Petition on Employees {49 C.F.R. Section_1180.6(a)}(2)(v)]

Imposing the additional remedial conditions requested by Tex Mex/KCS will not result in
the abolition or transfer of any Tex Mex or KCS employee position. On the contrary, Tex Mex
anticipates that it will need to hire between 108 employees to operate the traffic anticipated from
the rights Tex Mex/KCS seek. The labor pools which Tex Mex/KCS anticipates to hire (crew
base and responsibilities) are described in the Verified Statement of Patrick L. Watts and Harlan
Ritter and David Brookings.

12.  Effect of the Inclusion of other Railroads in the Territory [49 C.F.R. Section
1180.6(a)(vi)|

The problems identified by Tex Mex/KCS can and will be solved by the Tex Mex/’KCS
plan, and the Board should specify that no other carrier should be granted these rights.

13. Any Other Supporting or Descriptive Statements the Petitioners Deem

Material [49 C.F.R. Section 1180.6(a}(3)]

See shipper and governmental statements, received to date and included in this filing.

14. A List of States in Which Any Part of the Property of Each Petitioner

Carrier is Situated (49 C.F.R. Section 1180.6(a)(5)]

Tex Mex’s property is located entirely within the State of Texas. KCS owns and/or
operates railroad property in Arkansas, Alabama, Illinois, Kansas, Louisiana, Missis<ippi,
Missouri, Oklahoma, Tennessee, and Texas. KCS also provides service via haulage rights in

Nebraska and lowa.




15.  Map [49 C.F.R. Section 1180.6(a)(6)]

Tex Mex and KCS submit various maps throughout the filing which indicate the lines
discussed and their relationship to other lines.

16.  Explanation of the Transaction: Nature and Terms of the Proposed

Remedial Conditions [49 C.F.R. Section 1180.6(a)7)(i}]

The nature and terms of the proposed conditions are set forth in detail in the sections
above entitled “Description of the Proposed Additional Remedial Conditions” (complying with

49 C.F.R. Section 1180.6(a)(1)) and Verified Statements of Joseph J. Plaistow, David W.

Brookings, David M. Lewis, George Woodward, Michael H. Rogers, Patrick L. Watts, Harlan

Ritter, Paul L. Broussard, Larry Fields, and A. W. Rees.

17.  Agreements - Exhibit 2 [49 C.F.R. Section 1180.6(a)7)ii)l

Proposed neutral dspatching protocols and other agreements involving the PTRA were
attached to the Tex Mex/KCS Joint Petition For Imposition of Additional Remedial Conditions
Pursuant to the Board’s Retained Oversight Jurisdiction filed February 12, 1998. In addition,
there are numerous trackage rights agreements between Tex Mex, UP, BNSF and HBT. Many of
these trackage rights agreements have been previously furnished to the Board. Upon request,
Tex Mex and/or KCS will provide any of these agreements to the Board.

18.  Consolidated Company Information [49 C.F.R. Section 1180.6(a)(7)(iii)l

This Evidentiary Submission does not propose a consolidation or merger; therefore,
Section 1180.6(a)7)(iii) does not apply.
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Tex Mex and KCS are the real parties in interest; therefore Section 1180.6(a)(7)(iv) does

not apply.




20. Property Included in the Proposed Additional Remedial Coaditions [49
A4

The property included in the proposed transaction includes property of Tex Mex and KCS
in Texas and property of UP, HBT and PTRA, also in Texas, all to the extent set forth in the
section entitled “Description of the Proposed Additional Remedial Conditions™ (complying with

Section 1180.6(a)(1) and the maps.

21.  Description of the Principal Routes and Termini of the Lines Invoived [49
C.E.R. Section 1180.6(aM7)(vi)l

Tex Mex is a Class II railroad providing rail service over its 157-mile line of railroad
from Laredo, Texas on the Mexican border to Robstown, Texas where it meets up with UP and
on to Corpus Christi, Texas on the Guif of Mexico where it meets up with a branch line of UP. If

the Board approves the proposed additional remedial conditions, Tex Mex will continue with its

trackage rights over UP at Corpus Christi and Robstown to Placedo, involving 83.1 and 82.9

miles respectively. From Placedo to Victona, Tex Mex will continue on UP lines via trackage
rights for a total of 14.0 miles. From Victoria, Tex Mex will construct and renew operations on
the formally abandoned SP Wharton Branch from Victoria to Rosenberg, for a total of 90 miles.
At Rosenberg, Tex Mex will continue into Houston and Booth Yard, via trackage rights over UP.
Tex Mex will meet up with KCS in Beaumont by way of 80.4 or 73.3 miles of trackage rights
from Tower 26 in Houston and Amelia. Other principal routes and terminology set forth in the
section entitled “Description of the Proposed Additional Remedial Conditions” (complying with
Section 1180.6(a)(1) and the maps.

22. Governmental Financial Assistance for the Proposed Transaction [49 C.F.R.
Sect 0. vi

No governmental financial assistance is contemplated or required.




23.  Environmental Data - Exhibit 4 (49 C.F.R. Section 1180.6(a)(8)]
Based upon the traffic studies and other analysis accompanying this filing, the rail traffic

reasonably likely to be associated with the Tex Mex/KCS plan will not result in any significant

changes in operations of the lines at issue that would exceed the thresholds established in 49

C.FR.§ 1105.7(e)4) or (5). Of course, this conclusion does not include the proposed
Rosenberg to Victoria construction project, because it is subject to a separate environmental
review.’

Specifically, the transactions described in the Tex Mex/KCS plan will not involve either
the diversion from rail to motor carriage of more than (A) 1,000 rail carloads a year, or (B) an
average of 50 rail carloads per mile per year for any part of the affected line (49 C.F.R. §
1105.7(e)(4)) on the one hand, or (A) an increase in rail traffic of at least 100 percent or an
increase of at least eight trains per day on any segment of the affected line, (B) an increase in rail
vard activity of at least 100 percent, or (C) an increase in truck traffic of more than 10 percent of
the average daily traffic or 50 vehicles a day on any affected road segment (40 C.F.R. §
1105.7(e)(5)), on the other hand. See 49 C.F.R. § 1105.6(c)(2).

The transactions proposed in the Tex Mex/KCS plan will not result in changes in carrier
operations that exceed the above-listed thresholds. Therefore, no additional environmental
documentation is required as part of the evidentiary submission for the Joint Petition of The
Texas Mexican Company And The Kansas City Southern Railway Company For Imposition Of
Additional Remedial Conditions Pursuant To The Board’s Retained Oversight Jurisdiction. See

49 CF.R. § 1105.6(c)(2)(1).

Notably, even the Rosenberg to Victoria line is not predicted to exceed the threshold of
an increase of eight trains per day. See 49 C.F.R. § 1105.7(e)X5)(1)(A).




The transactions proposed in the Tex Mex/KCS plan are also exempt from the historic

reporting requirements of 49 C.F.R. § 1105.8.* See 49 C.F.R. § 1105.8(b). The rail traffic and

operations proposed in the Tex Mex/KCS will result in continued rail operations which would

required further STB approval to abandon service or dispose of properties that are 50 years or
older [49 C.F.R § 1105.8(b)(1)]; the plan will not result in any significant changes in operations
of the lines at issue [49 C.F.R § 1105.8(b)(2)]; and Tex Mex and KCS do not reasonably believe
that the level of maintenance of the railroad property will substantially change [49 C.F.R

§ 1105.8(b)(3)]. Therefore, a historic report is not required to be filed. See 49 C.FR. §
1105.8(b).

24, Market Analysis - Exhibit 12 [49 C.F.R. Section 1180.7]

Tex Mex and KCS have analyzed the traffic flows as they existed prior the UP/SP merger
and after adoption of the Tex Mex/KCS plan. This analysis is described in detail in the Verified
Statements of George Woodward, Michaei H. Rogers, and Joseph J. Plaistow.

25.  Operating Plap - Exhibit 13 [49 C.F.R. Section 1180.8(1)-(4)]

The operating plan, set forth in the Verified Statement of Patrick L. Watts, provides a
realistic picture of the Tex Mex/KCS operations, assuming the Board approves the proposed Tex
Mex/KCS plan. Operations for all of the plan, except over the Rosenberg to Victoria line, could
begin immediately upon the effective date of the order approving the proposed additional
remedial conditions. Operations over the reconstructed Rosenberg to Victoria line are projected

to begin within one year after final approval.

- The Rosenberg to Victoria construction project is excluded from this conclusion because

the construction project will be subject to separate historic review, as well as the separate
environmental review.




As described in the verified statement of Mr. Watts and Mr. Ritter, implementation of the

plan will have minimal impact on the operations of UP and ENSF. Further, the proposed Tex

Mex/KCS will not adversely affect Amtrak operations, and in fact, will ultimately help alleviate
some freight traffic from already overly congested Amtrak routes.
26.  Financial Information [49 C.F.R. Section 1180.9]
Pro forma income statements and balance sheets are submitted as attachments to the
verified statement of Joseph J. Plaistow.
ARGUMENT
THE CURRENT TEX MEX TRACKAGE RIGHTS ARE INADEQUATE

A. The Board Has A Legal Obligation To Ensure Tex Mex’s Trackage Rights Are
Effective

In the UP/SP decision, the Board specifically retained oversight jurisdiction “for § years
to examine whether the conditions we have imposed have effectively addressed the competitive
issues they were intended to remedy.” Decision No. 44 at 146. In formulating that “Oversight”
condition, the Board specifically retained the jurisdictional power “to impose additional remedial
conditions if, and to the extent, we determine that the conditions already imposed have not
effectively addressed the competitive harms caused by the merger.” /d.

The Board later specifically indicated that one of its goals in maintaining oversight was
not only to ensure that the “competitive” conditions it had imposed were effective, but that its
oversight process would also allow it to “correct any problems created by Tex Mex's operations
through and in the Houston terminal area” and that the Board was “prepared to exercise that
continuing junisdiction if necessary and as appropriate” to ensure that the conditions granted to
Tex Mex would achieve its stated goals. Decision No. 47 at 12. It is now “necessary” and

“appropriate™ to correct the problems faced by Tex Mex by adopting the Tex Mex/KCS plan.




Further, in clarifying why it granted Tex Mex two separate and distinct routes through
Houston, the Board stated that it did so:

(a) to allow Tex Mex effective connections to HBT, to PTRA, and to various

yards; and (b) to provide an alternative route through Houston in the event of

congestion. Tex Mex has the right to insist that any realignment of its Houston

routes provide both effective connections and an alternative route.
Decision No. 47 at 12. Thus, to the extent Tex Mex does not have effective connections and
cannot operate through Houston, the Board has specifically retained jurisdiction to resolve those
problems and indeed, Tex Mex has the “right” to insist that it has an alternative route through

Houston.

B. Tex Mex Is Experiencing Significant Operational And Financial Difficulties Due
To The UP Congestion Problems

As noted, the Board’s decision to grant Tex Mex certain limited trackage rights was

intended to provide Houston and NAFTA shippers with a competitive alternative and the Board

specifically retained oversight to ensure that those trackage rights were adequate and performing

as intended. However, given that Tex Mex must operate in or through Houston over tracks
owned, switched, and dispatched by its competitors, whatever happens to the UP has a
significant impact upon Tex Mex's and KCS’s operations and the NAFTA shippers they serve.
UP’s problems have caused Tex Mex typically to take more than 12-18 hours simply to move
through Houston. This distance across town is only approximately 13" miles and should
normally take four hours. Verified Statement of Patrick L. Watts (*V.S. Watts™) at 165. In
addition, there have been instances where Tex Mex's trains have been held just outside of
Houston for over 10 hours before being permitted to proceed through Houston because UP trains

were tied up on the main track without crews. V.S. Watts at 159. An extraordinary number of




Tex Mex trains have experienced Hours of Service tie-ups on the UP system because of
intolerable operating practices. Some of the most egregious exampies are:
@ On December 19, 1997, a Tex Mex train departed from Corpus Christi at 6:30 in the

evening, arriving at Robstown, Texas only one half hour later. It took nearly 42 hours to
move the remaining miles to Beaumont, using a total of 4 crews.

On Fnday, January 23, 1998, a westbound Tex Mex train [MSHCPJ-22, Shreveport to
Corpus Christi] arrived at Settegast Junction, Northeast of Houston, at 11:00 a.m., and
did not depart West Junction, on the opposite side of Houston, untii 5:35 a.m. on January
24, 1998. While the MSHCPJ-22 set out some rail cars at Basin Yard and picked up 13
rail cars at Dallerup Yard it still took 18 %2 hours to travel the 13 '2 miles. Under normal
circumstances, this move, which includes two work events (set out and pick up of cars)
while moving the train just across town, should only take four hours.

On Wednesday, March 4, 1998 Tex Mex train, MHOSH-04 only went 38.2 miles in 12
hours with an average velocity of 3.2 MPH.

V.S. Watts at 163-165. Tex Mex has had many situations where trains will move three miles or
less during an entire 12-hour crew shift due to the Houston congestion. See, e.g., V.S. Watts at
160-162. The Tex Mex has not seen any improvements, instead it has seen continued increases
in congestion and degradation in service levels in the Houston and Gulf Coast areas.

While the on-going service disruptions in Texas h~ve taken a profound toll on shippers in
Texas and especially in Houston, they also have cost Tex Mex over two million dollars due to
additional rail operating expenses from increased transit and cycle times utilizing the UP
trackage rights. See Joint Petition of The Texas Mexican Railway Company and The Kansas City
Southern Railway Company for Imposition of Additional Remedial Conditions Pursuant to the
Board's Retained Oversight Jurisdiction, Finance Docket No. 32760 (Sub-No. 21)at 11, n. 7.
Thus, even though Tex Mex’s revenues have significantly increased as a result of the congestion
crisis, due the Board's emergency service orders and shippers diverting traffic away from UP and

onto the Tex Mex/KCS system, the added expenses caused by the congestion have caused Tex

Mex to operate at an operating ratio of 113% for the 3" Quarter of 1997. For 1997, Tex Mex had
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an operating loss of $1,193,000. Verified Statement of Joseph J. Plaistow (“V.S. Plaistow™) at
126. Tex Mex cannot continue to provide the services necessary to ensure a competitive
alternative in the Houston area, let alone invest in additional infrastructure, at such high levels of
operating expense.
C. Even Without Congestion, Tex Mex's Trackage Rights Are So Limited That Tex
Mex Will Be Unable To Fulfill The Board’s Intent In Granting Those Rights To
Tex Mex In The First Instance
The focus of the Tex Mex/KCS proposal is to remedy, on a permanent basis, the trackage
nights granted to Tex Mex in Decision Nos. 44 and 47 so as to ensure that Houston and NAFTA
shippers will, to the maximum extent possible, have a viable altemative to UP’s dominance of
the NAFTA market so that NAFTA shippers will never again have to suffer service problems of

the magnitude caused by UP. The traffic studies, pro-forma financials, operating plan, and

competitive analysis included herein have attempted, therefore, to present an analysis based upon

the assumption that the congestion will eventually be resolved. What these studies show is that

even without congestion, the trackage rights granted to Tex Mex will not be an effective
competitive alternative due to (1) the lack of yard space; (2) the fact that Tex Mex/KCS will still
be dependent upon dispatching and switching practices controlled by its competitors; and (3) the
fact that Tex Mex’s competitive ability is weakened by the Board’s limits on Tex Mex’s rights;
and (4) the fact that the revenues generated from those limited rights makes it unattractive to
invest in additional infrastructure and capacity which is necessary to reduce Tex Mex's circuitous

routing and to free up capacity for both UP and BNSF.




3 Tex Mex Cannot Operate Effectively Without Yard Space

in 1996, UP told the Board that Tex Mex needed to establish a yard operation in Houston

to interchange effectively with PTRA at North Yard, as Tex Mex now does.” Tex Mex now

proposes to establish just such an operation at Booth Yard, an underutilized, partially dismantled
yard located away from: the East Belt of the former HBT. By purchasing that yard from UP,
upgrading it to function effectively as a classification and switching yard, and utilizing that
facility in connection with the new Rosenberg-Victonia line that Tex Mex proposes to rebuild,
Tex Mex will be able to operate more efficiently, will add needed infrastructure to the Houston
area, and will help relieve congestion on the East and West Belts of the former HBT.

Tex Mex must control yard space in Houston to become the competitive counterbalance
that the Board intended in the UP/SP merger proceeding. Verified Statement of Paul L.
Broussard (“V.S. Broussard™) at 212. Yard facilities are essential to normal railroad operations
because they are used to interchange traffic between carriers and to classify and block (i.e., sort
and group by destination) cars for movement.® V.S. Broussard at 202. The essential nature of
vard facilities to railroad operations is demonstrated by the number of rail yards that UP, BNSF
and PTRA operate in the Houston area. See V.S. Broussard at 200 and map following that page.

UP and BNSF together operate at least .6 yards in the Houston Terminal area, while PTRA

“UP/SP insists that, if Tex Mex wants to interchange directly with PTRA at North Yard,
it should establish a yard operation in Houston and put on the required transfer job.” Decision
No. 47 at 9.

Classification of cars means sorting the cars according to their destination or intended
route so that they can be added to the appropnate train. *“The purpose of a railroad classification
vard 1s to serve as a kind of a break bulk station, but in this instance a break car station. A rail
train will have its cars separated for movement in differing directions under separate trains in the
classification yard.” James L. Cavinato, Transportation Logistics Dictionary 48 (Traffic Service
Corp. 1982). Blocking of cars means gathering cars bound to the same destination or intended
for movement on the same connecting train into a group so that they can be switched from one
train to another as a group in a single movement, rather than car-by-car requiring multiple switch
engine movements.




operates approximately 7 yards. Meanwhile, Tex Mex controls no yard space in Houston. V.S.
Broussard at 200.

Being able to control and operate ‘'ard space to classify and block cars is essential to
enable Tex Mex to avoid substantial operating inefficiencies it now suffers in serving Houston.
V.S. Broussard at 204. The Roard’s Decision No. 44 in the UP/SP merger proceeding granted
Tex Mex the right to se* out or pick up shipments in Houston if those shipments had a prior or
subsequent movement on Tex Mex’s Corpus Christi-Robstown-Laredo line. Subsequently, the
Board’s October 31, 1997 Service Order No. 1518 granted Tex Mex the right to accept
northbound traffic tendered to it by Houston shippers switched by the HBT and PTRA. The next
day, UP and BNSF arbitrarily dissolved the HBT.

Interchanges to shippers formerly switched by the HBT are made by pick ups or set outs

at Basin or Dallerup Yards, on the East Belt. V.S. Watts at 177. This requires Tex Mex trains to

traverse the heavily congested East Belt portion of the Houston Terminal area.” Moreover, in

order to interchange at Dallerup or Basin Yards, Tex Mex trains are forced to block the main line
while performing pick ups and set outs at those yard. V.S. Broussard at 205. This impedes
movement of through traffic while the switching operation occurs, and is inefficient to all

concerned.”

To avoid delays to its Beaumont to Laredo trains, Tex Mex has established 2 new trains,
daily, operating between Houston and Beaumont to serve Houston shippers for shipments
destined to or onginating from Beaumont and points north.

“The railroads in Houston, UP/SP contends, long ago recognized that operations such as
this would cause unacceptable inefficiencies and delays, and, for this reason, no railroad stops its
through trains on the East Belt route to pick up or set out PTRA cars as Tex Mex proposes to
do.” Decision No. 47 at 9.




Tex Mex interchanges with the PTRA in North Yard, which is adjacent to Basin Yard and
close to Booth Yard. A Tex Mex train, if given access to the East Belt by UP’s dispatchers,’
arnives in North Yard to pick up and to set out cars interchanged with PTRA. Normally, these
interchanges are made only by Tex Mex trains bound from Laredo or Corpus Christi to
Beaumont, inasmuch as congestion on the East Belt is so bad that UP’s dispatchers often will not
allow a Laredo-bound Tex Mex train onto the East Belt. PTRA has not classified or blocked cars
for Tex Mex. Instead, PTRA has tendered Tex Mex at Houston sets of cars that sometimes
contain both cars bound south toward Laredo and cars bound north to Beaumont. V.S.
Broussard at 203.

The inadequacy of interchange facilities available to Tex Mex in Houston causes
inefficiency to both Tex Mex, its customers and to other carriers serving Houston. V.S.
Broussard at 203-204. Because Tex Mex has no yard facilities in Houston in which it can
classify cars received in interchange or, if the cars were classified, in which it can leave the cars
for pick up by a train bound in the proper direction, Tex Mex is forced to haul groups of cars
bound in different directions from Houston to the nearest yard facilities available for Tex Mex's
use. Normally, that means hauling the cars approximately 80 miles north of Houston to
Beaumont. In some instances, however, this could mean having to haul the cars almost 300

miles south to Corpus Christi. V.S. Broussard at 203. Either result creates substantial

inefficiency and added cost for Tex Mex. Hauling the cars to Beaumont for classification, for

example, has the following effects:

° it slows movement of the shipment by forcing Tex Mex to move it
approximately 160 miles to and from Beaumont unnecessarily;

Several times, Tex Mex trains have been denied access to the East Belt, and were thus
prevented from interchanging cars that originated or were terminating in Houston.




the additional unnecessary movement of cars simply adds further traffic
unnecessanly to the already-congested Houston-Beaumont lines;

it slows the movement of the shipment by forcing the shipment to transit
Houston twice rather than just once;

it further congests the lines in Houston by causing shipments to transit
Houston twice rather than just once;

if southbound cars must be hauled to Beaumont, it forces Tex Mex to pay
KCS a switching fee for each car switched to a southbound train; and

it forces Tex Mex to pay unnecessary trackage rights fees to UP'° and
added time and mileage-based car hire fees to car owners.

If Tex Mex is forced to haul cars to Corpus Christi for classification and then to send them back
though Houston, the delay caused by unnecessary movement of the shipments and the
unnecessary trackage rights and car hire fees incurred by Tex Mex increase significantly.
Accordingly, Tex Mex’s lack of yard facilities in Houston forces significant inefficiencies onto
Tex Mex, its customers, and to a lesser extent even onto other carriers. V.S. Broussard at 203-
204.
2 The Trackage Rights Are Subject To UP’s Control

Houston is at the heart of the on-going service disruptions, which have been felt all the

way into Central Mexico as UP restricts other traffic in order to let its own pass. One of the

primary causes of those disruptions is the absolute control of the dispatching by UP of the

Houston operations. See V.S. Watts at 163-166. Another cause is the elimination of the HBT as

For example, under the 3.84 mills per gross ton mile trackage rights fee (subject to
RCAF-based increases) established in the Board’s Decision No. 47 in the UP/SP merger case
(Finance Docket No. 32760, Decision No. 47 at 18), hauling a 100-ton loaded rail car 160 miles
round-trip between Houston and Beaumont forces Tex Mex to pay UP over $61.00 per car in
unnecessary trackage rights fees.




a neutral switcher and dispatcher, an arrangement that had worked effectively for almost 90
years. V.S. Ritter at 230-231.

Tex Mex/KCS recogn. e that discriminatory treatment is extraordinarily hard to prove
because discriminatory treatment is often disguised by thc circumstances of the treatment,

nonetheless Tex Mex’s trains have been delayed, while in many cases UP trains have not. As an

example, while traffic records could indicate that a particular Tex Mex train moved at something

resembling normal time during the time it spent on UP trackage rights lines, that would disguise
the fact that the train suffered extreme delays entering the UP trackage rights lines in the first
place.

This 1s exactly what happened to Tex Mex MMXSHJ-13. At 2:45 a.m. on February 15,
1998, that train had a crew and was ready to depart Houston. Instead it sat for over 12 hours.
First, it sat until 7:00 a.m. because UP trains blocked both main lines. At 7:00 a.m., UP cleared
the west main track, but UP dispatchers continued to hold the train because an Amtrak train was
due an hour and twenty minutes later. Even after the Amtrak train passed, the UP dispatchers
held the Tex Mex train for several more hours before they let the train begin its journey. V.S.
Watts at 160. Similarly, in early November, Tex Mex’s mainline operations were paralyzed for
54 hours because UP held a train at Robstown, refusing to permit it onto the UP lines."' V.S.
Watts at 165.

Again on November 6, 1997, Tex Mex was paralyzed by UP. As Mr. Watts explains, a
UP crew failed to clear a Tex Mex line near Robstown, which blocked Tex Mex trains from

entering the UP lines to Houston. The crew left their train on the siding, secured it and then left

The train being held was actually a UP tri-level that Tex Mex agreed to operate for UP.
While UP’s operations continued, UP’s dispatchers blocked both trains that Tex Mex was
operating for UP and for itself. V.S. Watts at 165.




for home without clearing the Tex Mex interlocking. That crew created the gridlock, but the
gridlock should have been of a temporary nature. It was not. Tex Mex immediately reported the
problem but UP management failed to act for over 13 hours. UP’s failure to act for over 13
hours paralyzed Tex Mex operations and caused Tex Mex to tie up under the hours of service law
three trains operating between Corpus Christi and Laredo. V.S. Watts at 166.

As Mr. Watts explains, these examples also demonstrate a second fundamental aspect of
UP discrimination, but one that is also difficult to prove other than to demonstrate that the
problem happens again and again.”” Simply put, one of the ways UP discriminates against Tex

Mex is by resolving congestion problems, not in the most rational and efficient manner possible,

but instead in a manner so as to permit its trains to move. leaving Tex Mex to wait until later."”

V.S Watts at 160. That was the case on March 19, 1998, when Tex Mex train MHOSHI-19 with
a crew on duty for 12 hours was able to move only one mile, from PTRA’s North Yard to UP’s
Strutt Siding on the East Belt line in Houston before being forced by UP to consolidate with
another Tex Mex train. This consolidated train was held by UP dispatchers at Basin Yard for 3
hours and Strutt Siding for over 5 hours because of lack of communication between UP’s
dispatchers in Spring, UP’s yardmaster at Settegast Yard, and UP’s dispatchers in Omaha. “In

my experience, if this had been a UP train, the three entities (Spring, Settegast, and Omaha)

In his verified statement, Mr. Watts describes several specific examples in which UP
discriminatory treatment has resulted in extraordinary delays and costs to Tex Mex.
) This is demonstrated by the fact that the Flatonia to Placedo line, over which both BNSF
and Tex Mex must operate southbound to the Laredo gateway, is often where UP parks trains
(BNSF and Tex Mex must operate over that line southbound to accommodate the UP directional
running south of Houston). Congesting the Flatonia to Placedo line certainly harms UP, but not
so much as 1t hurts Tex Mex and BNSF because UP uses another line altogether to move traffic
southbound to the Laredo gateway. See V.S. Watts at 158.




would have come together quicker to advance this train or they would have had to answer to their
UP boss.” V.S. Watts at 160.

Sometimes, thougii, the discrimination is explicit, as was the case on F ebruary 6, 1998
when Tex Mex train 2MSHCPJ-06 departed Dawes, TX at 9:45 p.m. At 10:00 p.m., the Tex
Mex crew was instructed to head into Englewood’s East Yard to allow Amtrak No. 1 to pass.
This train was not allowed to back out of East Yard until 10:40 AM on February 7, 1998. It had
no work to do in Houston, it just was to continue on to Victoria. Despite repeated radio attempts

with the UP’s yardmaster to allow this train to back out of the yard behind Amtrak, the UP’s

yardmaster made it sit. Shortly before midnight, the UP’s yardmaster told the Tex Mex crew: I

can’t let you back out because I have UP trains to run in and out of Englwood.” Upon hearing
about the incident, Mr. Watts had to call the UP’s supervisor at the Spring Dispatching Center at
4:05 a.m. and, when that accomplished nothing, the UP’s General Manager at 6:10 a.m. to urge
the UP to release the Tex Mex train. V.S. Watts at 159.

Other examples of explicit discrimination are described by Mr. Watts. One of the most
egregious cases occurred in mid-September, 1997, when the UP Beaumont Subdivision
dispatcher refused a Tex Mex train at Beaumont until he was given conclusive proof that the Tex
Mex train was a UP detoured grain train being operated by the Tex Mex. As soon as this fact
was cstablished, UP allowed the train to enter UP’s trackage and the train only experienced 15
minutes delay at Huffman enroute to Houston and delivery to UP, unlike Tex Mex trains which

routinely experience many hours of delay. V.S. Watts at 158.




Yet another example was the case on March 19, 1998 at another point on the trackage

rights the STB granted to Tex Mex over UP. Tex Mex train MSHCPJ-18 was held at Eagle

Lake, TX (on UP’s Glidden Subdivision) from 9:00 a.m. until 5:50 p.m., 8 hours and 50 minutes,
because two UP dispatchers in Omaha did not make time to work with each other to al,ow the
Tex Mex train to advance from the Glidden Subdivision to the Port Lavaca Branch. Meanwhile,
those dispatchers did work together to permit two equal-classed UP westbound trains to pass this
Tex Mex train; one at 2:50 p.m. (CSXT 8158 West) and one at 3:20 p.m. (UP 3762 West). V.S.
Watts V.S. at 159-160.

Many of these delays also stem in part from the elimination of the HBT as a neutral
terminal carrier in Houst n,'* but it seems that UP has treated Tex Mex trains as second class
citizens almost from the first time Tex Mex operated over the trackage rights lines. Of course
there is an inherent conflict in the situation—the trackage rights granted to Tex Mex were
intended to allow Tex Mex/KCS to be an effective competitor to UP for NAFTA traffic, but Tex
Mex'’s operations over those trackage rights are subject to UP’s control and Tex Mex trains must
compete for limited “window space” with UP’s trains. It is not surprising then that UP would

tend to favor the movement of its trains over the movement of Tex Mex/KCS trains."*

i The ICC recognized that there is an essential and fundamental difference between a
terminal railroad company and line-haul railroads. “Terminal companies by their nature and
purposes must act as the impartial and bona fide agents of the raiiroads using their facilities”
whereas line-haul railroads do not. St. Louis Southwestern Railwav Co., et al. -- Purchase --
Alton & Southern Railroad, 331 1.C.C. 514, 536 (1968).

The UP discriminatory treatment has affected not only Tex Mex and KCS, but BNSF as
well. In regard to the interchange at Eagle Pass, “affected by extreme congestion oz UP lines,”
BNSF noted that “it is becoming increasingly clear that UP is denying equal access to BNSF,
resulting in BNSF being unable to interchange in a timely fashion.” BNSF-PR-5, October 1,
1997 Quarterly Progress Report at 3.




Tex Mex trains traveling through Houston have suffered significantly longer delays
subsequent to UP’s takeover of the dispatching operations in Houston than occurred when HBT
dispatched Tex Mex trains, delays that cannot be solely attributed to UP’s congestion problems.
UP reports system average velocities of betveen 12 m.p.h. and 16 m.p.h., while Tex Mex often is
restricted to velocities of between 0 and 5 m.p.h. as a result of UP actions. V.S. Watts at 161.
With the demise of neutral switching and dispatching provided by HBT, Tex Mex and its
customers have also encountered numerous operational problems, including problems
interchanging with the PTRA. Prior to the abolition of the HBT, the Tex Mex would set out and
pick up cars at Basin Yard. From Basin Yard, the HBT would then interchange Tex Mex cars to
the PTRA at PTRA’s North Yard, which is immediately adjacent to Basin Yard. (In fact, the
PTRA utilized much of HBT’s Basin Yard through an agreement between HBT and PTRA.)
Because the PTRA and HBT utilized the same computer system called TIES (Terminal
Information Exchange System), this set out and pick-up was done efficiently and with few
problems. Now, as a result of the UP taking over the HBT and using a different computer system
than the PTRA, the pick-up and set out is sporadic and inefficient. Indeed, UP has lost and

misrouted numerous cars. For example, there have been instances where icaded Shell Company

cars, arriving at Houston via the Tex Mex, are never interchanged to the PTRA and delivered to

the customer as they should be. Instead, the cars have been routed back to the origin by UP as
empty cars. When these Shell cars arrive back at their origin, shown as empty but in fact loaded,
both Shell and the Tex Mex are harmed. These problems and delays were not experienced when
the HBT was still in existence.

Given the historical treatment of Tex Mex during the congestion crisis, Tex Mex expects

that such discrimination will continue even if UP manages someday to overcome its service




crisis. Indeed, many of these discriminatory practices pre-date the service crisis and, if left
unresolved, will likely continue after the immediate crisis has subsided.

BNSF and UP both have acknowledged the desire to exercise control of their own routes
and to ensure the independent and neutral handling of switching and dispatch in the Greater
Houston Terminal area, at least for those two carriers. BNSF, which was granted substantial
trackage rights in the UP/SP merger, advocated a greater-Houston area solution even more
ambitious than that proposed herein by Tex Mex and KCS. Thus, in its October 1, 1997
Quarterly Progress report (BNSF-PR-5) filed in this oversight proceeding, BNSF argued that the
several steps were required to prevent UP from continuing to “‘deny equal access to BNSF,”
including the following:

(1) Allow BNSF to control one of two UP mainline tracks through the Houston
complex between Tower 26 and Dawes to connection with BNSF’s trackage
rights over the former SP line to New Orleans, or otherwise provide a route for
BNSF to control that enables it to bypass Englewood Yard,

Grant BNSF supervisory dispatching control of former SP routes between
Houston and Memphis and Houston and lowa Junction;
Place a neutral third-party (PTRA) in charge of switching operations on the
Baytown Branch;
Install PTRA as a neutral dispatcher of the HBT, as well as the entire
Strang/Bayport Loop area, including Pasadena and Sinco; and
Open the former SP Bayport Loop to reciprocal switching under supervision of
PTRA.

Id. at 6.

Subsequently, BNSF proposed severa! steps that involved either BNSF assuming control
of lines or at least requiring neutral third-party control of dispatching of lines through the

Houstor area."® Specifically, BNSF asked for the following steps:

Petition of BNSF In Support of Joint Petition for Emergency Service Order, Service
Order Number 1518 filed October 24, 1997, at 4-5.




Allow BNSF or a neutral third-party to control on a temporary basis a route

through the Houston complex which bypasses Englewood Yard to connect with

BNSF’s trackage rights over the former SP line to New Orleans;

Provide BNSF with temporary supervisory dispatching control of the former SP

routes between Houston and Memphis and between Houston and Iowa Junction,

or give a neutral third-party dispatching control of the former UP and SP lines in

each of these corridors;

Strang area/Baytown Branch Operations

(1) install PTRA as a temporary neutral supervisory dispatcher of the HBT as
well as the entire Strang/Bayport Loop area; and

(i1) Place a neutral third party (PTRA) temporarily in charge of switching
operations on the Baytown Branch.

The BNSF concern regarding UP discriminatory treatment -- and the need to resolve the
problem through neutral dispatching and switching -- obviously was strong. In the December 3,
1997 written testimony of Matthew K. Rose, Senior Vice President and Chief Operating Officer
of BNSF, Mr. Rose proposed giving BNSF a role in joint supervision of dispatching with UP of
the HBT/PTRA/UP dispatching function at Spring, Texas, and joint BNSF/UP supervisory
dispatching control of the former SP routes from Houston to Memphis and lowa Junction. [d. at
6.

In the BNSF Quarterly Progress Report (BNSF-PR-6), filed on January 2, 1998 in this

proceeding BNSF again advocated the concept of neutral dispatching in the Houston area:

In an effort to facilitate fluid operations, BNSF made a proposal to
UP that includes the operation of the major lines in the Houston
area by UP and BNSF on a coordinated basis under neutral

dispatching that BNSF believes would ensure equal treatment and
: ton for ot
BNSF-PR-6 at 20. (emphasis added).
BNSF did not stop there in its quest for neutral dispatching and switching in the Greater

Houston Terminal Area. In a widely reported letter from BNSF’s CEO Robert Krebs to UP

Chief Executive Dick Davidson, BNSF threatened to ask the STB to reopen the merger case and




to order divestiture of the eastern portion of the SP system if BNSF could not be given equal
control in dispatching of lines. BNSF stated its rationale for needing such control as follows:

[Your] description >f how the lines would be operated is contrary to the

principle of joint control we discussed. It has become clear to us over the
S : e~ i

customers on this line. It is also clear that we will never be on an equal = off : Lind : |

today.

UP Says No to Burlington Bid for Share, San Antonio Express-News, February 10, 1998
(discussing ownership plan which would give BNSF access to all shippers in Houston area on
UP lines); and Jack Burke, UP Foes Move In, Traffic World., February 16, 1998, at 18 (emphasis
added).

Most recently, in addressing the need for joint operations to resolve the current rail
congestion crisis, BNSF Chairman and CEO Robert D. Krebs was quoted as follows at a major
shippers’ conference:

"“The problems aren’t competition,” said Krebs. “We're ready, willing and

able to be as strong a competitor as SP was. The problems aren’t capacity,

though that exacerbates the problem. SP did a pretty good job of getting

cars in and out. What we have been objecting to is UP having sole
operating authority.”

Jack Burke, Vote of No Confidence UP-BNSF Deal Fails to Quell Shipper Worries; NITL 's

Bottom Line; Freight is Stull Not Moving, Traffic World., February 23, 1998, at 13.

The BNSF campaign was successful in obtaining for BNSF an equal say in the switching
and dispatching of traffic in the Greater Houston Terminal Area, so BNSF no longer has an
interest in continuing its fight for installing PTRA as a neutral dispatcher for the HBT lines -- a
move which would permit Tex Mex and KCS to maintain the competitive role envisioned by the

STB. Thus, while on the one hand, UP continues to insist that there is no need for a neutral




dispatcher for Tex Mex’s Houston operations, on the other hand, UP and BNSF have established
just such a neutral dispatcher for their own operations, but not for Tex Mex’s operations:

As described in the attached press release, BNSF and UP yesterday implemented

neutral dispatching in the Gulf Coast area. The new joint dispatching center

controls the former SP mainline between New Orleans and Houston, as well as

HBT trackage and a portion of the PTRA. A neutral joint director will supervise

the center, overseeing corridor managers and dispatchers from both railroads

using a common dispatching system. By the end of April, BNSF and UP will

expand consolidated dispatching to include hundreds of miles of additional

trackage extending north of Houston and all the way to the Mexican border. Tex

Mex is still invited to participate, and space is available for its personnel.

Ex Parte No. 573, Rail Service in the Western United States, UP March 16, 1998 Weekly
Progress Report at 5. Indeed, BNSF has already indicated that they are “very happy with the
start-up”” and that the consistency and frequency of their switching has improved. See Joint
Dispatching Showing Results, Rail Business, Vol. 4, No. 12, March 23, 1998, at 12.

Thus, UP and BNSF have already agreed that the concept of neutral dispatching of
Houston operations is 2 viable and good concept. Indeed, the Tex Mex/KCS plan for neutral
dispatching would fulfill the enunciated expectations of the Greater Houston Partnership, the
City of Houston, the Port of Houston Authority, the Harris County Commissioners, the Railroad
Commussion of Texas, UP, BNSF, PTRA, KCS and Tex Mex regarding neutral dispatching in
the Greater Houston Terminal Area. V.S. Watts at 170-171. However, while UP and BNSF

claim the UP/BNSF agreement creating a joint dispatching center “carries out the Surface

Transportation Board mandate that railroads operating in the Houston area work together,”'’ the

center is to be run by and for UP and BNSF. If such a joint UP/BNSF dispatching arrangement

is operationally feasible and beneficial for the two of them, why shouldn’t Tex Mex and PTRA

“Union Pacific, Burlington Northern Santa Fe Open Joint Dispatching Center,” Union
Pacific Press Release dated March 13, 1998, “Union Pacific, Burlington Northern Santa Fe Open
Joint Dispatching Center,” BNSF Press Release dated March 13, 1998.




be included in the establishment and selection of such an arrangement that would inure to the
benefit of all of the carriers who operate in and through Houston?

UP continues to claim that “Tex Mex is still invited to participate, and space is available
for its personnel" in an attempt 10 indicate that Tex Mex being offered to “pmicipatc” in the
neutral dispatching scheme. However, when one reads the fine print, it i clear that Tex Mex is
to be provided space, and nothing else, for Tex Mex dispatchers. Although Tex Mex dispatchers
would be in the same room, and using the same dispatching equipment as the UP and BNSF
dispatchers, Tex Mex dispatchers would have no say in the way lines in and around Houston are
dispatched and would have no say in the selection of the neutral dispatcher.

Despite UP’s misleading statements, the solution is not the UP/BNSF Joint Dispatch
Center, but instead 1 the establishment of the PTRA as the independent and neutral switching
and dispatching carrier for the Greater Houston Terminal Area. Tex Mex and KCS propose
positive steps towards taking charge of the Tex Mex routes -- constructing at substantial cost 2
route between Rosenberg and Victoria, purchasing Booth Yard, and offering to provide financial
and operational support as necessary {o establish a system of neutral switching and dispatching.

However, control over switching and dispatching in Houston by UP pursuant to the UP/BNSF

joint dispatching center, where Tex Mex has no role in the operations of that center, renders

questionable the practicality of the proposed Tex Mex KCS infrastructure and capacity
investments and casts doubt on the long term ability of Tex Mex/KCS to ensure 2 competitive
alternative for NAFTA traffic. To remedy this situation, the STB must establish PTRA as the
neutral dispatching and switching carrier in the Greater Houston Terminal Areato: 1) permit Tex

Mex to fully and fairly use the terminal area; 2) prevent UP discriminatory practices in Houston




and the surrounding temntories; and 3) allow Tex Mex and KCS control over their planned
infrastructure and capacity investments.
Mr. Ritter has demonstrated conclusively that the STB must act, particularly in light of

the dismantling of HBT, to reestablish neutral switching and dispatching. V.S. Ritter at 230-31.

Such a proposal is entirely consistent with similar arrangements in other major metropolitan

areas that are served by terminal carriers, as well as prior precedent. V.S. Ritter at 230. The ICC
has long recognized the importance of, and need for neutral switching and dispatching in
circumstances not so different than those presented here."*

3. The Current Trackage Rights Do Not Allow Tex Mex To Be An Effective
Competitor To UP

The Board granted Tex Mex certain trackage rights and local access to Houston shippers
as a condition to the UP/SP merger “to ensure the continuation of an effective alternative to
UPSP’s routing into the border crossing at Laredo™ and to protect the essential service Tex Mex
provides to the more than 30 shippers located on its line. Decision No. 44 at 148-149. However,
the Board’s objectives in granting Tex Mex trackage rights have been undermined because of
UP’s management practices, the elimination of neutral switching and dispatching, and

discnminatory treatment toward Tex Mex.

See, e.g., Niagara Junction Railway Company Control, 267 1.C.C. 649 (1947) (ICC-
brokered resolution to concerns over New York Central acquisition of Niagara Junction Railway
company includes the maintenance of the Niagara Junction as an independent switching
company charged with neutral dispatching); Fort Worth Belt Railway Company, 187 1.C.C. 88
(1932) (acquisition of the Fort Worth Belt Railway Company by the Texas and Pacific Railway
Company 1s approved conditioned on the maintenance of the Belt as a separate corporate entity
charged with neutral switching and dispatching); St. Louis Southwestern Railway Co., et al. --
Purchase -- Alton & Southern Railroad, 331 1.C.C. 514 (1968) (ICC determines that the unique
circumstances in St. Louis and East St. Louis require the maintenance of the Alton & Southern as
an independently-operated switching carrier).




NAFTA shippers, using a joint Tex Mex/KCS routing, also suffer from the fact that its

competitors completely control the routes into and out of Houston."” In a normal year, Tex

Mex’s share of NAFTA traffic using the Laredo gateway is predicted at 14.4%. V.S. Woodward
at 110. While BNSF also serves the NAFTA market, much of BNSF’s NAFTA traffic does not
have to go through the Houston terminal. Further, in the event of congestion in Laredo, BNSF
has the Eagle Pass and Brownsville gateways in which to route NAFTA traffic.”’ Tex Mex/KCS
must travel in and through Houston subject to UP’s dispatch and switching practices. This fact
significantly impairs the ability of Tex Mex/KCS to serve the NAFTA traffic.

NAFTA has the potential to contribute greatly to the economic growth and prospenty of
the United States and Mexico. As the United States Department of Agriculture explained,
“[u]nder NAFTA, Mexico is expected to be an important growth market, especially for grains
and oil seeds produced in the midwest and plains states. Affordable rail rates and access to
service are critical ” Decision No. 44 at 137 (footnote omitted). The Board agreed and stated:
“We are particularly sensitive to our responsibility to ensure that this merger will foster the goal
of North American economic integration embodied in NAFTA.” Decision No. 44 at 147,

As evidenced by Tex Mex/KCS's small market share for this NAFTA traffic, Tex
Mex/KCS cannot provide a competitive alternative under the current routings for the trackage

rights. Indeed, when Tex Mex suffers delays due to UP’s dispatching practices, these delays

See Letter from Nancy C. Wease, Traffic Manager, CertainTead Corporation to STB
dated March 11, 1998: “*As a shipper who has freight moving through Texas, we also understand
the importance of ensuring the continued and expanding growth in trade through the NAFTA
comdor. Importantly, we believe that ensuring the continuation of an effective competitive
alternative in south Texas is key to our success and the competitive success of the United States
in NAFTA trading.”

See “The BNSF agreement should preserve shippers’ competitive alternatives at the
Brownsville border crossing, and should enhance them at Eagle Pass by upgrading BNSF's
access from haulage to trackage rights.” Decision No. 44 at [47.




have a spill-over effect on the operations of the KCS. KCS is often times required to store Tex
Mex trains in siding at Vidor, Lucas, Helme, and DeQuincy and stage Tex Mex trains as far
north as Shreveport and Kansas City. Numerous manifest trains destined for TFM at Mexico
have been staged and held at KCS’s Beaumont yard, awaiting clearance from UP for Tex Mex to
take these trains.

While, during this congestion crisis, UP’s market share of Laredo traffic is declining and
the number of carloads on the Tex Mex/KCS is increasing (which is precisely what the Board
should expect 10 happen under its emergency service orders and due to shippers diverting traffic
away from UP), this is not an indicator of the relevant traffic flows in a post-congestion
environment. Indeed, the traffic impact study done by ALK and discussed in the Verified
Statements of Joseph Plaistow and George Woodward reflects the traffic flows in just such a
post-congestion environment. Those analyses show how, even in the absence of congestion, the
Tex Mex trackage rights are still too limited to truly make Tex Mex/KCS an effective alternative
to UP for NAFTA traffic. It is important that the Board allow Tex Mex to permanently solicit
northbound freight from Houston in order to ensure that Tex Mex is the competitive alternative
for Mexico traffic intended by the Board. Without the ability to solicit traffic from Houston to

other United States points, the Tex Mex will be relegated to the role of an ineffective niche

player who will never be a truly competitive alternative to UP. See V.S. Woodward at 106.

IL THE TEX MEX/KCS PLAN RESOLVES THESE CONCERNS AND PROVIDES
HOUSTON AND NAFTA SHIPPERS WITH AN EFFECTIVE ALTERNATIVE
TO UP

A The Tex Mex/KCS Proposal
When it approved the merger of the UP and the SP, the Board granted Tex Mex certain

limited trackage rights to ensure that that Tex Mex would continue to provide essential services




and to be an effective alternative to UP at Laredo - to provide NAFTA and Texas shippers with
an adequate permanent alternative to service by UP. The February 12 Joint Petition filed by Tex
Mex and KCS set forth the basic elements of the proposed plan intended to improve those
trackage rights conditions to allow Tex Mex to fill the role the STB envisioned.

The basic elements set forth have changed since the February 12 Joint Petition. Those
changes are reflected in this submission at 15, “Description of the Proposed Additional Remedial
Conditions™ (complying with Section 1180.6(a)(1) and the maps. Most significantly, in light of
the proposed joint ownership of the Houston to Beaumont line by BNSF and UP, Tex Mex and
KCS are no longer requesting a forced divestiture of that line to Tex Mex and KCS.

B. The Proposed Plan Resolves, On A Permanent Basis, Many Of The Operational
Probiems In And Through The Houston Terminal

1. Provides Needed Yard Space For Tex Mex Operations
Tex Mex’s proposed purchase of Booth Yard is the optimal solution to inefficiencies Tex
Mex now suffers from lack of yard space in Houston, and would have ancillary benefits for all
Houston railroads as well. V.S. Ritter at 238. Booth Yard is a former HBT yard now controlled
and owned by UP. V.S. Broussard at 204. UP presently uses the yard for storage of cars, a type

of use widely agreed to be inefficient use of valuable yard space in a crowded and badly

congested terminal area such as Houston. V.S. Broussard at 211. Although the yard has 17

tracks, the connections between most of those tracks and the tracks leading out of the south end
of the yard were severed recently. V.S. Broussard at 209. Accordingly, most of the movement
of cars into and out of the yard, and even between most of the tracks in the yard, must be
performed from the north end of the yard. This reduces flexibility in using the yard for switching

and other purposes. V.S. Broussard at 209.




Tex Mex would rehabilitate the Booth Yard facility and put it to more productive use
than UP’s use of the yard as a railcar parking lot. V.S. Broussard at 209. Tex Mex proposes to
restore the connections between the yard tracks and the south end lead track. This would allow
cars to be moved between the various yard tracks from either end of the yard, creating added
flexibility in classification and blocking of cars. It also would allow trains moving into or out of
Houston to enter and exit the yard from the north or from the south. V.S. Broussard at 209. This
would be particularly important in connection with Tex Mex’s planned rehabilitation and
rebuilding of the Rosenberg-Victoria line, which connects with the south end of Booth Yard via
the Booth Yard-Harrisburg Junction-T&NO Junction-Rosenberg segment of UP’s Houston-
Flatonia-San Antonio (“HFS”) route. V.S. Broussard at 212.

Not only would Tex Mex improve the usefulness of Booth Yard by upgrading that
facility, but using that yard would also reduce congestion on the former HBT belt lines. V.S.
Broussard at 212. Thus, Tex Mex trains could travel between Booth Yard and the Rosenberg-
Victoria line directly via the HFS route and additional connecting terminal track without having
to use the extremely congeste-i West or East Belt lines. Tex Mex trains could operate through
Booth Yard, avoiding ihe nearly gridlocked southern junction of the East and West Belts, Double

Track Junction. In addition, interchange for shippers switched on the former HBT lines could

take place in Booth Yard, avoiding blockage of the East Belt which presently is forced upon Tex

Mex by the need to interchange such shipments at Dallerup, Basin and PTRA North Yards. V.S.
Broussard at 205. Interchange with PTRA would also be improved because North Manchester
and Pasadena Yards are accessible directly from Booth Yard. V.S. Broussard at 206.
Aceordingly. interchange by Tex Mex with Houston-serving railroads would become more

efficient and congestion on the Belt lines, particularly the East Belt, would be reduced. This




would assist all railroads operating in Houston by keeping Tex Mex trains away from some of
the most congested portions of the former HBT lines, particularly Double Track Junction, the
southern intersection of the East and West Belts. Furthermore, using Booth Yard would coincide
well with Tex Mex'’s rehabilitation and reconstruction of the Rosenberg-Victoria line. V.S.
Broussard at 212.
2. Provides Neutral Switching and Dispatching For All Carners

Tex Mex/KCS proposes to optimize efficient use of Houston Terminal assets by returning
to the truly neutral switching and dispatching system which historically served Houston's
shippers and railroads effectively and impartially. The switching and dispatch systems presently
imposed on Houston by UP and BNSF are not neutral; rather, they are a combination of single
carrier switching coupled with joint dispatching managed for the benefit of UP and BNSF. UP
controls switching on well over 80 percent of the lines of the former HBT; BNSF controls the

remaining small portion. UP and BNSF agreed between themselves to establish a “‘neutral”

UP/BNSF dispatch system,”' which is really a joint dispatcher selected by both UP and BNSF

with no input from Tex Mex or KCS. V.S. Watts at 166-168. Further, while (after they had
already decided what to do between themselves without Tex Mex/KCS input) they invited Tex
Mex to “participate” in such a center, this was really a euphemism for “observe.” Tex Mex/KCS
were to be given no substantive role in selecting the dispatcher or operating the center. V.S.

Watts at 167. Efficient operation of the Houston Terminal requires more than “joint” UP/BNSF

*Union Pacific Railroad has proposed to set up and operate with Burlington Northern
Santa Fe a joint regional dispatching center to coordinate all train operations in the Houston area
and along key lines serving the entire Gulf Coast corridor.” UP Press Release, dated February 6,
1998. At Spring, Texas, near Houston BNSF telecommunications crews are installing the . . .
links necessary to begin operation of the joint BNSF/UP regional dispatching center.” BNSF
Press Release, dated March 5, 1995,




control - it requires an impartial, neutral operator. Such an operator would return efficiency to
the Houston terminal while increasing safety of operations.
Historically, Houston enjoyed truly neutral switching and dispatching over much of the
Belt and adjacent trackage. Harlan Ritter, currently Vice President for KCS, was president of
HBT from 1981 to 1995. His testimony in this matter shows that prior to its dissolution by UP
and BNSF last November, HBT switched and dispatched Houston trackage with a view to
maximizing efficiency of operations in the Houston Terminal. V.S. Ritter at 230-231. As stated
many years earlier by the Interstate Commerce Commission (“ICC") in Houston Belt & Terminal
Railway Company Control, Etc., 275 1.C.C. 289, 294, 300 (1950):
The plan proposed [a new agreement on the operation and management of HBT] is said
to offer a practical solution to these difficulties [of inadequate infrastructure and delays in
handling traffic]. Primarily it will pex..:it the consolidation of the terminal operations of
all of the Missouri Pacific lines entering Houston, and will enable the Rock Island and the
Ft. Worth and Denver to operate their trains into Houston, as such, and have the benefit
of the Belt terminal facilities. Some benefit will accrue to all the using lines. . . . each of
such using lines to be accorded equal rights with respect to the use of the terminal.
In other words, efficient and impartial operation for the overall benefit of the railroads serving
Houston was the goal of the HBT fifty years ago. That is Tex Mex’s and KCS's goal as well
today.

HBT’s operation served Houston well for almost 90 years. V.S. Ritter at 230. Despite

the difficulties of operating a complex system of lines in a crowded urban area where some

physical boundaries are immutable, such as the harbor, HBT served Houston shippers and

railroads efficiently up until UP’s merger with SP began to take hold. During its operation, HBT
eamed a number of safety awards, operated profitably, and fulfilled its role as impartial operator
of the Houston terminal. V.S, Ritter at 231. Not until UP acquired SP and began to make

changes to terminal and yard operations affecting HBT did the Houston situation deteriorate to




the deplorable condition in which it is today. Those changes included closings of yards such as
Eureka and Strang and various crew reassignments. V.S. Ritter at 248. As those and other
management decisions by UP took effect, Houston terminal operations deteriorated. See V.S.
Rutter at 248-249. UP and BNSF then chose to shove HBT out of the way and to take over
operation of its properties themselves, a move which has abandoned the neutral operator concept
to one that favors the two of them at the expense of another competitor, Tex Mex/KCS.

UP and BNSF have recently modified the original concept with their joint dispatching
operation, although that operation is merely a joint UP-BNSF operation, not a neutral operation
such as the former HBT, and still leaves actual switching in the hands of UP and BNSF
individually. The joint dispatching operation installed by UP and BNSF at UP’s offices in
Spring, TX, beginning March 15, 1998, is not ““neutral,” but merely joint dispatching. When UP
announced the plan on February 13, it characterized the operation as follows:

Union Pacific Railroad and the Burlington Northern and Santa Fe Railway C ompany

agreed today to proceed immediately to set up a joint regional dispatching center for all

of their Gulf Coast train operations . . . .

Union Pacific Railroad News Reiease, dated February 13, 1998. Indeed, UP's plan was

developed solely with BNSF in mind (“The agreement follows three months of negotiations

between UP Railroad . . . and BNSF." /d.) as the joint participant, and was not even broached to

Tex Mex/KCS until immediately prior to its public announcement.”

In subsequent statements, the carriers have continued to characterize the dispatch pian as
“joint,” rather than “neutral.” dispatch. £.g., “The Burlington Northemn and Santa Fe Railway
Company (BNSF) and Union Pacific Railroad (UP) today announced that a joint regional
dispatching center for Gulf Coast operations,” Union Pacific Railroad C ompany News Release
dated March 13, 1998, and “At Spring, Texas, near Houston BNSF telecommunications crews
are installing the telephone and data communications links necessary to begin operation of the
Jomn' BNSF/UP regional dispatching center as scheduled March 15." BNSF Merchandise Service
Update dated March 5, 1998,




V.S. Watts at 167.

The center’s operations are designed to serve UP and BNSF. Dispatch personnel will all

be responsible to UP and BNSF -

The entire former Southemn Pacific Houston-New Orleans line will be dispatched by
UP/BNSF employees, who will report to supervisors of both railroads at the center, as
well as the Unton Pacific line from Houston to Beaumont, dispatched by UP employees.

/4., and is to be run by a former SP employee, who will be responsible to UP and BNSF.*

Tex Mex/KCS has been invited to relocate its dispatching operation to a separate
“consolidated dispatching center [which] will be established at Spring where UP and BNSF
dispatchers will control their respective lines along the entire Gulf Coast region [and] which is
expected to begin operating by the end of April.” UP News Release dated March 13, 1998. In
other words, Tex Mex has been invited to relocate its dispatching facilities, not to participate in
the management of joint dispatching, but merely to observe the joint dispatch process under
BNSF and UP control. Even assuming neutral dispatching protocols, UP and BNSF control
would skew the process. V.S. Watts at 167. In a like manner, PTRA, which is largely owned by
UP and BNSF, has been invited to sit in and observe. /d. In short the center was created by and
for UP and BNSF, will be staffed and operated by them, and is “neutral” only as between them.
Others such as Tex Mex/KCS are merely invited to stand on the sidelines and watch.

The Tex Mex/KCS neutral dispatching and neutra! switching plan would serve the

publicly-avowed purposes of the UP/BNSF joint dispatch center, but would serve them more

“W. T. Slinkard of Denver, CO, a former Southern Pacific train management officer, has
been appointed to supervise the center as the neutral joint director. Reporting to Slinkard will be
four corndor managers, two from UP, and two from BNSF as well as two supervisors of terminal
operations and two train dispatcher territories, one each from UP and BNSF.” UP News Release
dated March 13, 1998.




effectively, in the time-tested manner of the former HBT. UP and BNSF have stated publicly
that the purpose of the joint dispatch center is improved efficiency:
The joint dispatching center will also manage and coordinate UP, BNSF, as well as
Houston Belt & Terminal (HBT) and Port Terminal Railroad Association (PTRA) lines in
the Houston area. The purpose will be to maintain the ability of the terminal area to
handle through trains, as well as trains serving customers and trains moving to and from

area freight yards to minimize delays and congestion. Rail customers and the general
public will benefit from better train flows through Houston, . . . .

ld. Similarly,

The center is designed to improve coordination of train operations and communication
among all the railroads serving the Houston area, as well as improve the efficiency of
vards serving the area.

UP News Release dated March 13, 1998; and

Coordination with the joint dispatching center should further assist in expediting Gulf
Coast train operations.

BNSF Press Release dated March 5, 1998 In short, the avowed purpose of the joint dispatching

center is the same as the function of the former HBT - to improve the efficiency of the terminal

operations and facilities - yet the joint dispatching center is an untested concept in Houston while

the concept and operation of the HBT stood the test of time for nearly 90 years until it was
dismantled by UP and BNSF. See V.S. Ritter at 230.

Expanding PTRA's role in Houston to enable it to act as the neutral operator proposed by
Tex Mex/KCS would be a more complete, more efficient solution to Houston’s operational
problems than the joint UP/BNSF dispatch control center. First, Tex Mex/KCS propose an entity
which is truly neutral, which has no financial incentive to favor one carrier serving Houston over
another, and which therefore can premise its actions on efficiency, not patronage. The UP/BNSF
joint dispatching center is - a joint operation by and for UP and BNSF, to the exclusion of others.

T'he Tex Mex/KCS proposal would be impartial, with operational efficiency and impartiality as




its principal goals, as governed by the Neutral Dispatching Protocol submitted by Tex Mex/KCS

on February 12 in this proceeding. V.S. Watts at 170 and 172. That protocol requires treating all

participating carriers serving Houston equitably.

Second, the proposed expanded PTRA operation would be a complete, and therefore
more effective, solution because it would encompass switching as well as dispatching. Why
would neutral dispatching alone not be enough? Consider the following example of UP’s service
to Tex Mex as a switching carrier, taken from the February 3, 1998 verified statement of Patrick
Watts, Petition for Consolidation, to Declare Exemptions Void Ab Initio, and to Revoke
Exemptions, FD 33461, 33462, 33463:

Finally, UP’s dissolution of the HBT has recently resulted in UP refusing even to allow

the Tex Mex to operate over the HBT’s East Beit Line in order to interchange with

PTRA. UP has claimed that for operational reasons Tex Mex is no longer permitted to

operate over the East Belt. Instead, UP directs the Tex Mex over the West Belt Line and

requires Tex Mex to set out the PTRA cars it is moving at Congress Yard rather than
setting them out at Basin Yard, on the East Belt, where Tex Mex is supposed to
interchange them to PTRA. All of the cars which UP has forced the Tex Mex to set out at

Congress Yard instead of at Basin Yard are still sitting in Corgress Yard and have not

been moved by the UP to Basin Yard as originally intended.

Neutral dispatching alone would not have moved Tex Mex’s cars because dispatchers do
not assign locomotives and crews te move cars. Only an operating railroad - terminal, switching
or linehaul - makes those decisions. In Houston, those decisions are being made for all of the
former HBT properties north of the Galveston, Houston & Henderson Railroad (“GH&H") line
by UP. That territory encompasses over 80 percent of the former HBT terminal trackage. V.S.
Ritter at 226. Without neutral switching to accompany neutral dispatching, UP will continue to
be able to nullify the efficiency of oths: carriers serving Houston by switching non-UP cars in an

inefficient or discriminatory manner which prevents other carriers from providing effective

service competitive with UP.




Finally, having PTRA as the neutral switching carrier would improve operational safety.
UP’s safety troubles are well known, having resulted in 2 Federal Railroad Administration

("FRA™) safety inspection blitzes within the past year, as well as a National Transportation

Safety Board (“NTSB”) inquiry into the many accidents on UP’s system since the merger with

SP. V.S. Ritter at 262-265. Moreover, rather than concluding its safety inquiry following its
March 18-20 hearing, the NTSB extended that inquiry, calling for another hearing, in
approximately September, into the performance of UP’s new safety program,

In contrast to UP, PTRA 1s a highly qualified and safe operator. Since 1983, PTRA
carned 12 Harriman safety awards. Its accident ratio of .93 per 200,000 manhours worked is far
better than the industry average of 4.56 per 200,000 manhours worked for switching camiers.
Coupled with PTRA's intimate familiarity with the Houston area, where it has operated since
1924, PTRA is highly qualified to be the impartial, efficient, neutral switching carrier and
dispatcher of the Houston Terminal under the Neutral Dispatching Protocol submitted herein by
Tex Mex/KCS.™

3 The Tex Mex/KCS Proposal Adds Infrastructure And Increases C apacity

As Mr. Harlan Ritter, former President of the HBT, details in his verified statement, the
congestion problems in Houston and South Texas were not primarily caused by the lack of
infrastructure, but rather by various other factors, including inefficient management practices,
incompatible computer systems, and the lack of sufficient planning and due dihgence. V.S. Ritter

at 222. Tex Mex and KCS recognize, however, that building and maintaining an adequate

4

UP previously has stated that the PTRA has no experience in dispatching operations in
the Houston area. Mr. Watts explains in his verified staternent that both Jack Jenkins. the PTRA
General Manager, and Paul Tucker, the PTRA Superintendent, have long-term expenience with
Houston operations. Mr Watts believes that a very efficient and fair operation could be set up
under Messrs. Jenkins’ and Tucker's leadership. V.S. Watts at 169.




infrastructure are key elements in providing necessary services to shippers. Toward this end, the
parent companies of KCS and Tex Mex have, in the past year or so, invested in excess of $75

million for the upgrading of existing infrastructure and for building new infrastructure in order to
improve the rail transportation of NAFTA traffic. These expenditures were specifically for traffic

that flows into and out of Mexico and were in addition to the normal capital spending programs

spent by Tex Mex and KCS. V.S. Rees at 92. In addition, Tex Mex is currently building a $9.5

million yard facility at Laredo to handle automotive and intermodal traffic that Tex Mex is
expecting to handle as a result of the trackage rights granted to Tex Mex in the UP/SP merger.
Verified Statement of Larry D. Fields (“*V.S. Fields™) at 86.

One specific area where Tex Mex and KCS are committed to making capital investments
which will increase infrastructure around Houston and a critical element of the Tex Mex/KCS
plan 1s the proposed reconstruction of the Rosenberg to Victoria line. As part of this evidentiary
submission, Tex Mex and KCS are filling a related petition with the Board pursuant to 49 U S.C.
§ 10502 for an exemption from the prior approval requirements of 49 U.S.C. § 10901 for Tex
Mex’s proposed reconstruction/rehabilitation and operation of a previously abandoned rail line
outside of Houston, Texas.” The construction petition has been filed under Finance Docket No.
33568 and seeks authority for Tex Mex to reconstruct and subsequently operate approximately

eighty-eight (88) miles of line between Milepost 0.0 in Rosenberg, Texas and Milepost 87.8 near

The subject rail line was previously granted abandonment authonty by the Board's
predecessor in two proceedings. In Southern Pacific Transportation Company -- Abandonment
Exemption -- In Jackson, Victoria and Wharton Counties, TX, Docket No. AF 12 (Sub-No.
162X) (ICC served Nov. 1, 1993), a notice of exemptic 1 was published for SP’s abandonment of
the 62 mile portion of the Wharton Branch between Milepost 25.8, near Wharton rail station and
Milepost 87.8, near Victona rail station. In Southern Pacific Transportation Company --
Abandonment Exemption — In Fort Bend and Wharton Counties, TX, Docket No. AB 12 (Sub-
No. 166X) (ICC served March 8, 1995), SP was granted an exemption to abandon certain rail
lines including the 23.3 mile portion called the Wharton segment extending between Milepost
2.5, v est of rail station McHattie to Milepost 25.8, west of and including the Wharton rail
station.




Victoria, Texas.* The reconstruction of the 88-mile Victoria to Rosenberg line wi'l provide a
new and needed infrastructure alternative to the approximately 160 mile route Tex Mex is
currently compelled to use from Rosenberg to Victora via the Flaionia route.

Tex Mex estimate that the cost for reconstruction, rehabilitation and purchase of

necessary right of way will cost $65.5 miliion. Tex Mex will construct and operate the line. See

Verified Statements of David Brookings (“V.S. Brookings™) and David M. Lewis (“V.S.
Lewis”), attached as Exhibits 1 and 2 to the construction petition. Tex Mex estimates that it will
take approximately nine (9) months to complete the engineering, procurement and construction
of the rail line proposed herein. See V.S. Brookings at 295. Unquestionably, the most expedient
reconstruction of the line and reactivation of service over the entire Rosenberg to Victonia line is
in the best interest of all concerned.

Tex Mex's planned investment in the Rosenberg to Victoria reconstruction is ar. integral
part of their desire to provide additional infrastructure to the Houston area. In addition, this line
will provide a more competitive alternative route to the current rail transportation service
provided over the highly congested and circuitous route via Flatonia. The construction authority
sought herein, combined with the other additional remedial conditions sought in this submission,
will enable Tex Mex and KCS together to effectively compete with UP in the Houston, Laredo

and NAFTA markets. See V.S. Woodard.

e SP was granted an exemption to abandon the Rosenberg to Wharton portion of this line
beginning at Milepost 2.5. As a result, SP retained the stub end at Rosenberg. In a later
abandonment preceeding, which included the Wharton to Victoria portion, SP also retained the
stub end at Victoria. Recently, Union Pacific indicated its willingness to sell its remaining
interest in the line between Milepost 0.0 in Rosenberg to approximately Milepost 85.8, near
Victona. Then UP would grant nights for Tex Mex to operate over the approximate 4 remaining
miles between Milepost 85.8 to Milepost 82.8 in Victoria. Depending on the outcome of the
negotiations between the parties, Tex Mex is requesting authority to operate and/or purchase the
stub end portions as applicable.




It is imperative to note that in order for Tex Mex to make an investment of this magnitude
in expanding capacity by reconstructing the Rosenberg to Victoria line, Tex Mex must generate
sufficient revenues and traffic densities to pay for such an investment. Operating pursuant to the
existing trackage rights, Tex Mex cannot generate sufficient revenues to justify this investment.
Indeed, in a normal year without congestion, Tex Mex is projected to produce a net operating
income of $4,386,000. V.S. Plaistow at 127. This level of revenue cannot justify building the
Laredo yard, reconstructing the Victoria to Rosenberg segment and purchasing Booth yard.
However, under the proposed plan, Tex Mex is projected to net $7,107,000. V.S. Plaistow at
127. Thus, under the projected traffic levels for the proposed plan, which includes Houston
onginated northbound traffic, Tex Mex’s investment in Victoria to Rosenberg and Booth yard
would be justified and Tex Mex would continue to operate at profitable levels. It is clear that
Tex Mex/KCS needs the lifting of the Houston traffic restriction and the additional remedial
conditions in order to realize the needed revenues to make this essential investment. V.S.
Plaistow at 128.

In addition, if the Tex Mex/KCS plan were adopted, KCS will also commit to the

following additional infrastructure capacity improvements in order to improve the traffic flows in

and out of Houston and the Texas Gulf Coast.

Location Estimated Cost Description of Improvement

Shreveport, LA $10.5M Additional double main track, yard capacity
CTC and increased speed.

Lake Charles, LA $7.3M Additional yard capacity

Leesville, LA $7.0M Build new storage in transit (SIT) yard for
plastics and chemical industries.

Beaumont, TX $5.7M Build 6 additional tracks in Spindletop Yard
adding additional capacity.

Port Arthur, TX $2.0M Building a New Intermodal Facility

Helme, Lucas, and $5.8M Extend active main line sidings by 5,100 feet,

Ruliff, TX 5,000 feet, and 6,311 feet, respectively.




V.S. Rees at 93.

Congestion and delays in the Houston terminal result in a back-up of t-affic on the KCS
system, sometimes even as far north as Kansas City. The above-described measures for
expanding capacity on the KCS system would provide sufficient siding capacity to avoid such
back-ups on the KCS system in the event of any future congestion in the Houston terminal
complex. These improvements would also provide Houston based shippers, particularly plastics
shippers, additional and sufficient yard space to store loaded cars. One of the reasons for the

congestion has been the inefficient use of SIT yard space and in some cases, the lack of yard

space. However, as long as Tex Mex's trackage rights are limited to southbound traffic, KCS

would not have the necessary economic incentive to invest in this additional capacity.

Tex Mex and KCS are no longer requesting a forced divestiture of the Houston to
Beaumont line. Rather, they are offering to purchase the former Missouri Pacific main line from
UP. If UP were willing to sell the line to KCS/Tex Mex, UP could use the sale proceeds to
double track its other Houstun to Beaumont line. As a condition to their purchase of the line,
KCS/Tex Mex would commit themselves to grant trackage rights over the purchased line to both
UP and BNSF. If UP used the sale proceeds it receives from the line sale to double track the
other Houston-Beaumont line, it could significantly increase overall capacity between Houston
and Beaumont. The use of crossover switches linking double main tracks that are 10 feet apart,
instead of 10 miles apart (which is the distance between UP’s Beaumont and Lafayette
Subdivisions), increases velocity and capacity of the UP’s Lafayette Subdivision between
Houston and Beaumont. Furthermore, the grant back to UP and BNSF of trackage rights
trackage rights on the purchased line would allow those two carriers to continue their directional

operations. Finally, because there is no local traffic on the UP line which KCS/Tex Mex has




offered to purchase, UP and BNSF would not lose any anticipated revenues or any proposed
benefits from the UP/BNSF joint ownership of that line. In total, if the proposed plan is adopted
and the traffic levels warrant it, Tex Mex and KCS are willing to commit to spending up to $200
mullion in additional capital expenditures.’’
4, The Tex Mex/KCS Proposal Improves Tex Mex’s Financial Viability

Following the implementation of the Tex Mex/KCS plan, Tex Mex's financial picture
will substantially improve. The model year-to-year trend in the financial information reported in
Joseph J. Plaistow’s Verified Statement suggests that under the Tex Mex plan, | cx Mex’s
financial outlook will be much better than its current financ‘al situation. V.S. Plaistow at 138,
The models predict a financially strong Tex Mex with an improving financial position over the

course of the operating plan’s implementation. V.S. Plaistow at 138.

Specifically, the analysis shows that in 1996, the year prior to the UP/SP merger, Tex

Mex handled 36, 600 carloads and produced a net operating income of $972,000. V.S. Plaistow
at 126. In 1997, subsequent to the implementaticn of the rights granted to Tex Mex by the STB
as a condition to the UP/SP merger, the analysis predicted that Tex Mex would have a net gain of
8,474 carloads and a net operating income of $4,386,000. V.S. Plaistow at 126. Despite this
prediction, due to the previously unforeseen congestion problems in and around the Houston
area, Tex Mex actually suffered a net operating loss of $1,193,000 in 1997. V.S. Plaistow at 126.

However, under the Tex Mex/KCS plan, after rebuilding the Victoria to Rosenberg line segment

This figure includes the capital investment that Tex Mex is already committed to for the
building of its intermodal and automotive yard, the rebuilding of the Victoria to Rosenberg
segment, the additional yard and track space that KCS is willing to build, the purchase of Booth
vard, and investment in, or purchase of, the line from Houston to Beaumont,

The pre-merger situation was derived from the STB Waybill Sample combined with the
100% Tex Mex traffic tapes. See V. S. Michael H. Rogers at 116.




and gaining access to Houston northbound traffic, the models predict that Tex Mex will have a
net gain of 49,913 carloads and a net operating income of $7,107,000. V.S. Plaistow at 127
While the predicted number of carloads is a significant increase, this increase is required to
generate the income necessary to support Tex Mex’s $65,500,000 capital investment in the
Victoria to Rosenberg line. V.S Plaistow at 129.

The predicted financial picture will allow Tex Mex to continue to provide essential

services to its on-line shippers, provide a competitive alternative to the UP at Laredo, serve as

primary operator of Laredo’s International Bridge, contribute to relieving congestion in the

Houston region, and provide competitive relief to Houston'’s shippers. V.S. Plaistow at 138.
Therefore, if the Board grants the relief requested in the Joint Petition, not only will the planned
infrastructure and capacity enhancement projects and capital improvements be economically
justified, but in addition, the capacity increasing investment will provide relief to Houston's
congestion, additional competitive relief to Houston's shippers, and will improve Tex Mex's
financial viability. V.S. Plaistow at 129.

5 The Tex Mex/KCS Proposal Does Not Significantly Interfere With UP’s
or BNSF’s Operations

a. Yard Space
Under the plan, Tex Mex trains could travel between Booth Yard and the Rosenberg-
Victoria line directly via the HFS route and additional connecting terminal track without having
to use the extremely congested West or East Belt lines. V.S. Broussard at 206. Tex Mex trains
could operate through Booth Yard, avoiding the nearly gridiocked southern junction of the East
and West Belts, Double Track Junction. In addition, interchange for shippers switched on the
former HBT lines could take place in Booth Yard, avoiding blockage of the East Belt which

presently s forced upon Tex Mex by the need to interchange such shipments at Dallerup and




Basin Yards. V.S. Broussard at 205. Interchange with PTRA would also be improved because
North Manchester and Pasadena Yards are accessible directly from Booth Yard without the
necessity of traveling the East Belt. V.S. Broussard at 205. Accordingly, interchange by Tex
Mex with Houston-serving railroads would become more efficient and congestion on the Belt
lines, particularly the East Belt, would be reduced.

b. Lifting of the restriction

The northbound restriction is an artificial and inefficient waste of railroad service

capacity in Houston. The Tex Mex/KCS plan would lift that restriction permanently. Lifting

that restriction makes sense operationally, allows Houston shippers to have an alternative routing
out of Houston in the event of future congestion, allows Tex Mex/KCS to invest in additional
infrastructure, and allows Tex Mex/KCS to become an effective competitor to UP’s dominance
of the Houston and NAFTA market so as to accomplish the Board’s objectives set forth in the
UP/SP decision.

The Board concluded in the UP/SP merger that to offset UP’s domination of the south
Texas and trans-border marhcis, Tex Mex must be able to haul traffic between its Corpus Christi-
Laredo line on the one hand and points in Houston and those north of Beaumont on the other. To
provide those services, Tex Mex must operate through Houston to Beaumont. Were it not for the
Board’s restriction on Tex Mex service, Tex Mex would pick up northbound traffic in Houston
for interchange at Beaumont.

Because of the Board’s restriction, though, Tex Mex's operation between Houston and
Beaumont has been converted into the railroad equivalent of the inefficient, one-way motor
carrier authorities that Congress repudiated almost twenty years ago in the Motor Carrier Act of

1980. Tex Mex must occupy essentially the same time and tracks in Houston to merely drop off




cars originating on the Corpus Christi-Laredo line as it would to drop those cars off while

picking up cars northbound from Houston to Beaumont. By restricting Tex Mex against such
service, the Board is making Tex Mex’s occupancy of that time and those tracks only half as
useful as it could be. By wasting precious time and space available on the Houston rail
infrastructure, the Board's restriction against Tex Mex carrying Houston traffic northbound has
converted Tex Mex's Houston-Beaumont operations into the rail equivalent of a trucker’s empty
backhaui. Particularly if the Board is convinced that Houston’s service problems stem from
inadequate infrastructure, the Board should not permit the continued waste of time and space
available on the present infrastructure by forcing Tex Mex to use only half of its service capacity
while transiting Houston.

Furthermore, allowing Tex Mex the ability to serve all of the HBT and PTRA shippers
for both southbound and northbound movements is not a significant expansion of the trackage
rights granted to Tex Mex. Indeed, even BNSF called such a request “a modest expansion of its
[Tex Mex’s] rights.” BNSF-5 at 6. What BNSF and UP strenuously object to in the Tex
Mex/KCS proposal is the request that UP divest itself of the Houston to Beaumont line. BNSF
called such a p:oposal ““a vastly more expansive and intrusive remedy.” BNSF-5 at 6. As noted
previously, cue to Tex Mex/KCS’s desire to cause the least amount of disruption to UP’s and
BNSF’s ervice and joint ownership proposal as possible, Tex Mex/KCS are no longer
requesting divestiture of the Houston to Beaumont Segment. Given that Tex Mex already has
trackage rights between Houston and Beaumont and is operating over such lines on a bi-
directional basis today, lifting the restriction wiil have little, if any, operational impact. Indeed,

today Tex Mex/KCS run 2 trains per day on a bi-directional basis between Houston and




Beaumont. Operating Plan at 186-187. Under the plan, this will increase to 4 trains per day.
Operating Plan at 182,
c. Neutral switching and dispatching

Tex Mex/KCS’s proposal to restore a neutrai switching and dispatching system will not
interfere with UP’s operations in and around the Houston area. V.S. Ritter at 235. When UP and
BNSF established the joint UP/BNSF regional dispatching center, UP stated that the objective
was to “coordinate al] train operations in the {ouston area . . ."” UP Press Release, dated
February 6, 1998 (emphasis add ). However, other carriers operating in the Houston area have
not been allowed to meaningfully participate in dispatching or switching operations. The
efficient coordination of Houston train operations cannot take place with two of the four carriers
controlling all operations.

The reinstatement of an impartial and neutral operation of the Houston terminal will

fulfill 'JP’s goal of coordinating all train operations. V.S. Ritter at 234-236. As demonstrated by

HBT s successful operation of the Houston terminal for almost 90 years, a neutral operator will
improve the overall efficiency of the Houston terminal operations and facilities by:

e improving coordination of all train operations;

e improving the communication among all railroads serving the Houston area,

* 1mproving the efficiency of the yards serving the area; and

o expediting Gulf Coast train operations.
V.S. Ritter at 233; V.S. Watts at 180.

Moreover, the increased efficiency of the Houston area will noi interfere with UP
operations. To the contrary, UP will necessarily benefit from having an impartial operator,

familiar with the Houston area, dispatch and switch all Houston area traffic. Because an




impartial operator is concerned with the overall efficiency of rail operations, Tex Mex’KCS's
proposal will alleviate congestion around the Houston terminal, and help carriers expedite their
operations through the terminal. ‘/.S. Ritter at 230-233. A neutral switching and dispatching

operator will eliminate the possibility of discriminating against competing carriers, and will serve

the publicly-avowed parposes of the UP/BNSF joint dispatch center more effectively. V.S.

Ritter at 234-236.
d. Rebuilding Victoria to Rosenberg
Once operations begin on the Ros=nberg to Victona line, Tex Mex will not operate on
U'P’s heavily congested Glidden subdivision (part of the Sunset Route) from Tower 17 in
Rosenberg to Flatonia, Texas, a distance of 83.7 miles. The removal of Tex Mex from the 83.7
mile portion of the Sunset Route will remove freight trains from a congested UP arid Amtrak
route. In addition, after operations begin on the Rosenberg to Victoria line, Tex Mex will not
operate on UP’s Brownsville subdivision between Houston and Placedo via Algoa, Texas. See
Operating Plan at 179.
6. Improves Tex Mex's Competitive Position
As Tex Mex has pointed out in the past, the combination of UP and SP has resulted in UP
being the dominant rail carmer in Houston. Houston is a unique market ui.u the competitive
harms resuliting from the reduction in the number of carriers serving Houston is far more severe
than in any other market.”” While the Board partially recognized this harm and granted trackage

rights to Tex Mex in the merger, granting the Tex Mex/KCS plan will ensure a competitive

See Supplemental Venfied Statement of Dr. Curtis Grimm in support of Tex Mex's
Petition to Reopen, Finance Docket No. 32760, filed September 3, 1996. Tex Mex hereby
incorporates by reference the full text of Dr. Gnmm's Supplemental Verified Statement.
Because of the unique charactenistics of the Houston rail market, the loss of competition between
UP and SP was particularly substantial. Prior to the merger, UP and SP were the two strongest
competitors in Houston and BNSF only held a small market share in Houston — less than 15%.
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counterweight to UP’s dominance of tiie Houston market. Indeed, as ponited out in our February
3, 1998 filing, Exhibit D, UP’s dominance of the Houston market is shown by the 1996 market
share of traffic originauing in the Houston area: 86 % to the East-Northeast, 91% to the South-
Southeast, 80% to the Midwest, and 74% to the Southeast.

The limitation placed upon Tex Mex's rights to serve Houston shippers limits its ability
to provide much needed competition to Houston shippers. As a condition to the UP/SP merger,

the Board granted Tex Mex certain trackage rights in order to allow shippers who were then

served by the HBT and the PTRA the competitive choice to use Tex Mex.” However, the Board

also placed a limitation on Tex Mex and these HBT and PTRA shippers. While such HBT and
PTRA shippers were given the competitive choice to use the Tex Mex, such shippers could only
use the Tex Mex if their shipments were going southbound to Mexico. If these same Houston
shippers had northbound traffic, they could not tender it to Tex Mex, despite the fact that a Tex
Mex train was serving their facility. This restriction places Tex Mex at a great disadvantage to

UP in providing a competitive alternative for Mexico traffic.

Tex Mex's access to shippers located on the HBT was limited to “2-1" shippers, subject
to the southbound limitation. Tex Mex did not gain access to HBT shippers who were **3-2"
shippers, even for southbound movements. Tex Mex was granted access to all of the PTRA
shippers, subject to the southbound limitation. The plan proposed herein would allow all HBT
and PTRA shippers the choice to use Tex Mex for both northbound and southbound shipments.
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Traffic Originating in the Houston BEA

Destination
Geographic Region Carloads
(1) ()

. East-Northeast

a. All Commodities 2,824,137 $191,766,024

b. UP Market Share 84% 86%
. South-Southeast

a. All Commodities 114,112 7,388,856 $291,398,672

b. UP Market Share 91% 86% 88%
. Midwest

a. All Commodities 51,524 3,930,322 $165,943,364

b. UP Market Share 80% 77% 81%
. Southwest

a. All Commodities $38,414,996

b. UP Market Share 79%
. Grand Total

a. All Commodities 232,644 16,594,161 $687,523,056

b. I.P Market Share 83% 80% 84%

SNAVELY KING MAJOROS O'CONNOR LEE. INC.




For example, under the Staggers Act, totality contracts or tying contracts are permitted
whereby the UP can solicit all of a customer’s freight and tie those shipments to areas in the
United States, other than traffic destined to Mexico. As an example of the magnitude of this
leverage, it should be noted that the traffic originating and terminating at Houston is a $1.1
billion total U.S. rail market, while the Houston to and from Laredo traffic segment was only
$18.5 million in 1996. This suggests that the UP would have sufficient competitive leverage to
tie traffic to Mexico into UP’s comprehensive totality contracts. See V.S. Woodward at 106.

Thus, despite the fact that the UP/SP merger decision gave Tex Mex the right to pick up
traffic for these Houston shippers, Houston based shippers do not have the option of using a Tex
Mex/KCS routing for northbound traffic.”" This northbound restriction severely impacts Tex

Mex’s competitiveness for soliciting Mexico freight. For example, in shipper markets such as

packaged freight (like United Parcel Service), automotive and plastic pellets the freight is often

“hubbed” in Houston and then shipped tc specific areas of the United States. See V.S.
Woodward at 106-107. These shippers will choose the carrier that has the most efficient route
and that can serve the most United States markets, especially where the carrier is able to tie
multiple contracts. As a result, Tex Mex must be able to create a more efficient route by
reconstructing the Rosenberg to Victoria line and must be permanently able to solicit traffic
northbound from the Houston *“hub.” V.S. Woodward at 106. Right now, Tex Mex is there,
available, and willing to serve these Houston shippers, but such Houston shippers cannot use this

choice.” Therefore, UP continues to dominate this market.

The emergency service order did lift the restriction on Tex Mex and has allowed Tex Mex
to move Houston traffic northbound. However, this order will expire on August 2, at which time
Houston shippers will no longer have the ability to move northbound traffic on the Tex Mex.

See Letter from Dean W. DeVore, Manager Transportation, LaRoche Industries, Inc. to
STB dated March 16, 1998: “We currently do not have the option to use Tex Mex/KCS on some
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Under the Tex Mex/KCS plan, while UP will still continue to dominate the
Laredo/NAFT A market, Tex Mex will be a much stronger alternative. Indeed, the traffic studies
indicate that Tex Mex's share of the Laredo market will increase to 22.6% when the proposed
plan. V.S. Woodward at 108. Thus, the plan will allow Tex Mex to grow substantially and
provide a much stronger alternative to UP, which i1s what the Board intended when it granted Tex
Mex the trackage rights in the first instance.

7 Has The Support Of Shippers And The Texas Community

Business and political leadership in the Houston area recognize that the area is in the
midst of a severe economic disaster and they are demanding action. Recently the Greater
Houston Partnership (the Houston version of a Chamber of Commerce), the Houston City
Council, the Mayor of Houston, the County Commissioners Court of Harris County, the Port of
Houston, numerous shippers and shipper organizations and elected officials are petitioning the
STB for relief. Some examples:

Gridlock of Union Pacific trains causing economic problems - The inability of

Union Pacific to move their trains through ouston in a timely manner has caused

sigraficant economic losses to local businesscs. Also, there have been difficulties

in getting non-Union Pacific trains in/out/through Houston because of Union
Pucific’s problems and their control of the local dispatching.

Letter from Lee P. Brown, Mayor ¢ Housten to STB dated February 18, 1998.

The Partnership calls on the STB to act diligently in its oversight of rail
service responsibilities and to investigate the capabilities and commitments of the
railroads to invest in infrastructure to support the growth of the Houston
community. Other Partnership recommendations include:

» ensurir.g a neutral dispatching systen to serve Houston’s Port and
industrial complete,

of our shipments into Houston or Mexico.”




adding the Port of Houston and the Tex Mex Railroad as voting board
members of the Port Terminal Railroad, the only neutral switching
operation in the Houston area;

determining whether the emergency orders result in adequate levels of
service to the Houston Gulf Coast area,

assuring that the trackage rights can be fully executed and honored
completely;

assuring that the rail system service for the Houston metropolitan area is
designed to attract adequate investment to expand capacity to serve our
growing market;

implementing an effective neutral switch operation to service as large an
area as practical;

Resolution adopted by the County Commissioners Court of Harris County dated March 3, 1998.

We use Tex Mex/KCS for moving shipments into and out of Mexico and into and
out of Houston. The Tex Mex/KCS service is essential to our transportation
needs. In addition, the trackage rights granted to Tex Mex in the UP/SP merger
are vital to our operations.

However, the fact that there is no neutral dispatching or switching in
Houston, and the fact that Tex Mex does not have yard space or sufficient
infrastructure, makes it impossible for Tex Mex/KCS to provide the integral
service and competitive alternatives we need. The trackage rights granted to Tex
Mex need to be improved, changed and broadened and Tex Mex/KCS need to be
permitted to increase their infrastructure in the Houston area so that Tex
Mex/KCS can provide more efficient and competitive rail service for our traffic.
Importantly, Tex Mex/KCS has proven commitment of service for both big and
shall [sic] shippers into and out of the Mexican market. International trade routes
such as Tex Mex/KCS’s through south Texas must be pizserved and permitted to
prosper.

Letter from George A. Anderson, Manager, Supply & Distribution, Bareco Products to STB
dated March 15, 1998.
Our company is a shipper of freight traffic into Houston and Mexico from various
geographic regions. . . . We ship over 11,000 car loads, per year and use all the
major rail carriers. We currently do not have the option to use Tex Mex/KCS on
some of our shipments into Houston or Mexico. However, if the Tex Mex’KCS
plan is adopted by the STB, we would use their service more. . . . Our company
has been and continues to be hurt by UP’s problems. . . . [W]e believe that
competing railroads, such as Tex Mex and KCS, must be permitted to increase




their infrastructure in the Houston area in order to provide more efficient and
competitive rail service for our traffic.

Letter from Deam W. DeVore, Manager Transportation, LaRoche Industries, Inc. to STB dated
March 16, 1998.

Ameripol Synpoi supports neutral switching and neutral dispatching in Houston
as well as additional measures aimed at obtaining efficiency and capacity
enhancement in Houston. . . . Our Company has been and continues to be hurt by
UP’s problems. . . . Ameripol Synpol Corporation believes that the
implementation of the Tex Mex/KCS proposed plan for south Texas which
includes neutral switching and neutral dispatching in Houston, is essential to a
long-term solution. In addition, we believe that Tex Mex and KCS must be
permitted to increase their infrastructure in the Houston area in order to provide
more efficient and competitive rail service for our traffic.

Letter from M. L. McClintock, Corporate Traffic Manager, Ameripol Synpol Corporation to STB
dated March 17, 1998.

The rail service crisis in the Gulf Coast is monumental. . . . We need a long term
solution to the service problems in the Gulf Coast. Reagent Chemical believes
that the implementation of neutral switching and neutral dispatching in Houston is
essential to a long-term solution. In addition, competing railroads must be
permitted to increase their infrastructure in the Houston area in order to provide

more efficient and competitive rail service for our traffic.
Letter from Edwin E. Vigneaux, Traffic Manager, Reagent Chemicai & Research, Inc. to STB
dated March 18, 1998.

The Board also needs to allow KCS and Tex Mex a more solid footing from
which to help resolve the south Texas problem by enforcing neutral switching and
dispatch in the Houston terminal area and allowing KCS and Tex Mex the
opportunity to control facilities which any railroad needs to operate efficiently.
For months, UP allowed its problems in Texas to grow until gridlock

occurred. . . . [ believe that it is essential that the Board take steps to enfarce
neutral dispatching and switching in Houston and allow Tex Mex and KCS the
opportunity to own and control facilities (lines and yards) in Houston and south
Texas in order to have a solid base from which to contribute to correcting what
UP and BNSF together have not been able to resolve.

Letter from John G. Breslin, Witco Corporation to STB dated March 18, 1998.

We need a long term solution to the service problems in sout!i Texas. 1 strongly
urge the STB to lift all service restrictions on the Tex Mex, giving it full local
service access in the greater Houston area on a permanent basis. Full access
would provide for a viable third rail competitor in Houston that could connect
with other carriers in Beaumont, including the Union Pacific, BNSF, and The




Kansas City Southemn. Competing railroads must be permitted to increase their
infrastructure in the Houston area in order to provide more efficient and
competitive rail service for our traffic.

Letter from Tony Benway, Corporate Transportation Operations Manager, CITGO Petroleum
Corporation to STB dated March 18, 1998.

Shell is utilizing the Tex Mex under the current STB Emergency Order in an
attempt to mitigate some of the adverse effects of the current UP service
performance on our business units. . . . It is vital to Shell’s ability to meet the
needs of our customers that we have a strong, competitive and efficiently operated
rail transportation network for the movement of our products. This has not been
the case for the past eight months in the western United States. . .. We believe
that establishment of the Tex Mex as a permanent presence in the Houston market
will be an important contribution to the efforts to address the long term needs of

Houston shippers.

Testimony of Shell Oil Company and Shell Chemical Company, Finance Docket No. 32760 (Sub.
No. 21), Union Pacific corp. et al. -- Control Merger -- Southern Pacific Rail Corp. et al.,
Oversight Proceeding, dated March 19, 1998.

We believe that ensuring the continuation of an effective competitive alternative
in south Texas is key to our success and the competitive success of the United
States in NAFTA trading. Neutral switching, neutral dispatching and permitting
competing railroads to increase their infrastructure will foster these goals.

Letter from Charles P. Halvorson, Manager, Transportation & Base Qil Purchases, Lyondel
Lubricants to STB dated March 20, 1998.

The rail service crisis in south Texas in [sic] monumental. The Surface
Transportation Board has rightfully recognized UP’s inability to solve the
problem, at least in the short term, through the Board’s implementation of its
Emergency Service Orders. In fact, even UP has recently admitted publicly that
its service in south Texas is not back to normal and that UP will no lenger attempt
to predict when normal service will return.

Letter from David Parkin, Director-Transportation & Logistics, Huntsman Corporation to STB
dated March 20, 1998.

Ill. UP CANNOT SOLVE THE PROBLEMS UNILATERALLY
A. The Primary Cause Of The Problems In Houston and Texas
Contrary to numerous recent press accounts, the problems in Houston were not primarily

caused by a lack of infrastructure or capacity, but by a mismanagement of the existing




infrastructure. UP’s latest explanation is that the congestion in and around the Houston area
exists because of infrastructure deficiencies in Houston. However, the facts support Tex
Mex/KCS'’s assertion that the major factor in the persistence of congestion in Houston is the
existence of inadequate UP operating procedures and policies. V.S. Ritter at 242.

If UP truly believes that the problems in Houston have resulted from and persisted due to
an nadequate infrastructure, why then has UP taken actions, in the past few months, to reduce
the existing infrastructure by: (1) closing the former MKT line into Houston; (2) selling off a
100 foot path in the middle of the MKT Eureka Yard, located in the heart of Houston, resulting

in the loss of a substantial portion of that yard; (3) closing Strang Yard at a critical point, losing

yard capacity in a fully functioning yard.* V.S. Ritter at 248. Similarly, Dayton Yard was

closed for a period of time. instead, it is clear that the present discriminatory and inefficient
mismanagement of Houston’s infrastructure have caused the capacity problems in Houston to
persist and grow worse.

The reality 1s that the continuing congestion problems in the Houston area are not caused
by deficiencies in the Houston rail infrastiucture.” Prior to the UPSP merger, SP was able to
operate in the Houston area, over substantially the same infrastructure that exists there today,
without congestion problems. V.S. Ritter at 242. SP’s successful operation over these lines was
facilitated by HBT's neutral dispatching and switching of Houston area traffic. V.S. Ritter at

242. However, rather than maintain the status quo while implementing the merger between UP

¢ Evidencing its complete about face on Strang Yard, UP announced in a February 11,
1998, news release that “‘major projects this year in the Houston area include construction of
receiving and departure tracks at Strang Yard.”

. BNSF’s Chairman and CEO Robert D. Krebs said of the infrastructure issue: “The
problems aren’t capacity, though that exacerbates the problem. SP did a pretty good job of
getting cars in and out. What we have been objecting to is UP having sole operating authornity.”
Traffic World, Feb. 23, 1998, p. 13.




and SP, UP, together with BNSF, dissolved the HBT, and UP assumed sole control over
dispatching in the Houston area. V.S. Ritter at 227. It became immediately apparent that UP’s

dispatch and switching of traffic in the Houston area compounded Houston’s congestion

problems. V.S. Ritter at 242. Much cf this was, and continues to be, due to UP’s discriminatory

dispatch and switching, but part was and is due to mismanagement. For example, KCS/Tex Mex
has first-hand knowledge of problems with UP’s dispatch, such as UP’s Houston dispatch being
unaware of arriving trains, and UP’s yard dispatch’s lack of knowledge regarding paths through
yards. V.S. Ritter at 243. Poor communication among the three levels of dispatch: road
dispatch, Houston terminal dispatch, and yard dispatch and yardmaster control is painfully
evident. V.S. Ritter at 243. Likewise, UP’s switching is not without problems. For example,
many shippers have adopted the practice of going to the UP yaids themselves to locate cars and
to inform UP of the car’s location so that their goods can be delivered. V.S. Ritter at 230-231.
The plain and simple fact of the matter is that neutral switching anc dispatching worked in the
Houston area because HBT prcvided all the carriers serving the Houston terminal area with equal
access, allowing the customer’s needs to come first. V.S. Ritter at 230-231. UP’s assumption of
control over all dispatching and switching caused a shock to the Houston system, not only
because of UP’s preferential treatment towards its own traffic, but also because of UP’s inability
to meet the prior efficient standard of HBT's dispatching and switching of traffic through
Houston. V.S. Ritter at 242.

Moreover, traffic increases in the Houston area since the UPSP merger have been
moderate, and historical performarnce levels suggest that UP should have been able to handle the
Houston area traffic on the existing infrastructure together with a neutral HBT. V.S. Ritter at

245. The traffic trends for the Houston area from 1990-1996 show a 3.9% average annual




increase in the total weight of freight hauling, and a 4.8% average annual increase in revenue.

V S. Ritter at 247 From this data it is clear that rail carriers serving the Houston area can well
afford to keep up with the growth of Houston area traffic. In fact, beginning in the last half of
1997 and continuing into 1998, UP’s traffic base has groded due to poor service levels and
operating ineificiencies, while the rail traffic for all other railroads was increasing throughout the
United States. V.S. Ritter at 260. Neither the traffic levels nor the Houston area infrastructure
are to blame for the problems in and around the Houston area.

Instead the facts surrounding UP’s operations in Houston point to the existence of

pervasive management problems with the newly merged UPSP. For example, a recent Federal

Railroad Administration (FRA) report on the situation at UP points to broad management
problems, including deteriorated internal controls and malfunctioning management systems.
V.S. Ritter at 263. The FRA Report found:
e numerous problems with UP’s Crew Management Services, including questionable
crew management decisions and significant evidence of ineffective crew utilization;
an inaccurate system for providing train lineup information;

inaccurate lineups created by malfunctioning automated voice systems;

dispatching supervisors unfamiliar with the territories of the dispatchers under their
supervision as a result of inadequate training,

instances of mistakes that could have affected the safety of railroad employees and
members of the public; and

that many managers have been called for train and engine service without regard for
qualifications of familiarization with the territories for which they were responsible.

V.S. Ritter at 264. UP’s management problems also have been a significant factor in many
serious accidents on UP lines since the UP/SP merger. The National Transportation Safety

Board (NTSB) conducted an investigation and has identified a number of key issues on UP thai




have contributed to these accidents. These issues include problems with general management
oversight of train dispatching on the UP and of train operating crews. V.S. Ritter at 264,

Due to the lack of management foresight and planning and as a result of the UPSP
merger, UP has suffered a significant loss of train and engine crew personnel: between January
and June, 1997, the net loss to UP in train and engine crew personnel was almost 1,000
employees. This loss of key personnel was directly caused by management problems, including
UP’s underestimation of the number of train and engine personnel that would be required to
provide service on the combined UP/SP system and the apparent inability to forecast future
retirement of senior level employees and the need to hire replacement personnel. V.S. Ritter at
255. UP’s constant changes in its assessment regarding the level of personnel needed to provide
efficient operations in the Houston area has given rise to legitimate concems as to whether or not
UP truly has sufficient knowledge of the manpower requirements for the Houston Area. V.S.
Ritter at 255.

A further indication that the congestion in the Houston area are primarily related to UP
management problems, and not to Houston’s infrastructure, is the fact that UP is experiencing
operating problems throughout the West. Congestion, lack of power and other problems have
been identified in Colorado, Oklahoma, Arizona, lowa, Louisiana and New Mexico. V.S. Ritter
at 256. If UP’s congestion in Houston were related to local infrastructure alone, UP should not

be experiencing the extraordinary operating problems throughout the entire region. The fact that

problems exist across UP’s lines is further evidence that the Houston congestion problems do not

lie with Houston’s infrastructure, but that in reality, UP’s mismanagement is to blame. V.S.

Ritter at 243.




The Reasons For The Rail Service Crisis That Have Been Advanced By UP and
BNSF Also Do Not Indicate That The Problem In Houston Was A Result Of A
Lack Of Adequate Capacity

UP first referred to a “congestion problem” in and around Houston in its July 1, 1997,

quarterly report to the Board. UP cited various problems which seemed temporary and

superficial in nature, including:

e BNSF track maintenance on the SP line between Houston and New Orleans; and

e weather-related line closures resulting in severe disruptions to a new service plan

intended to improve traft.c flows in the Houston terminal.

UP did not offer reasons for the congestion but assured the Board that it was implementing
operating practices that would relieve the problem.

UP again referred to the congestion problem in and around Hovs - in its October 1,
1997, quarterly report and cited problems which were completely different from those appearing
in its July 1, 1997, quarterly report. These problems, which again seemed temporary and
superficial in nature, included:

e Blocked sidings resulting in UP inability to process inbound trains and resulting in

restricted movement of other trains;
Overloaded switching yards resulting in other trains on line to back up; and

Excessive carloadings resulting in severe constraints on the ability of the railroad to
operate normally while depriving shippers and other railroads of needed equipment.

UP advised the Board that it had conducted “the most intensive service review in memory” to
study these problems and had devised solutions to address them which resulted in the “Service
Recovery Plan” - a drastic plan which would supposedly bring operations to acceptable levels
within 30 days. The report contained no explanation of what had caused the problems in the first

place.




THE CLAIMS THE REALITY

“UP/SP’s new Executive Vice President- 180 days later, March 30, 1998, the service
Operations, Brad King, expects Central crisis still persists in Houston and Southern
Corridor service to return to acceptable levels | Corridor

within 30 days and Southern Corridor
service [Texas and the Guif Coast] within 60
to 90 days.” Applicant’s Third Quarter 1997
Progress Report (UP/SP-323) Finance Docket
No. 32760, October 1, 1997, p. 14.

The BNSF quarterly report of October 1, 1997, told a comp'etely different story of the

factors causing the congestion in and around Houston than those set forth by UP. The report

implicated UP in all of the difficulties that BNSF had experienced in and around Houston. This

included the following:

e Interchange delays caused by UP resulting in BNSF receiving unequal access to
interchanges;

Misdirected traffic caused by UP resulting in BNSF shipments being diverted to the
severely congested Englewood Yard instead of to Dayton Yard;

Mainline disruptions caused by UP storing trains on mainline tracks used as routes by
Houston Belt and Terminal Railroad Company (“HBT”) and/or the Port Terminal
Railroad Association (“PTRA") resulting in obstructions to critical movements of
traffic; and

Blocked sidings caused by UP staging trains and then parking them on multiple
passing sidings resulting in violations of dispatching protocols imposed by the Board
as a condition to the UP merger.

On October 2, 1997, the Board, recognizing there was a rail service crisis, instituted a
proceeding te provide interested persons the opportunity to report on railroad service problems in
the western United States and to review proposals for solving service problems. See Rail Service
in the Western United States, STB Ex Parte No. 573 (“Service Proceeding™).

On October 14, 1997, Tex Mex and KCS filed reply comments addressing certain

references and factual assertions made in the UP and BNSF October 1, 1997 quarterly reports.




See Finance Docket 32760 (“Tex Mex/KCS Reply Comments™). Those comments supplied two

important reasons for concluding that the congestion in Englewood Yard was attributable to UP

mismanagement:
e UP elimination of terminal operations at Strang Yard and the diversion of Strang
Yard traffic to Englewood Yard to avoid higher labor costs effective on Strang Yard
operations; and
e UP switching of Baytown Branch traffic from Dayton Yard to Englewood Yard.
The Tex Mex/KCS reply comments asserted further that Strang Yard and Dayton Yard had been
formerly used by SP to alleviate capacity problems at Englewood Yard. The already congested
Englewood Yard was now being forced to receive this additional traffic which was resulting in
gridlock.
In an October 23, 1997, written statement filed in accordance with the Service
Proceeding, Mr. Davidson sought to blame the congestion on a “series of unusual stresses”
(many of which had not been previously mentioned) which had very little, if anything, to do with

UP management of the problem. These stresses included:

® Increased rail business resulting in a surge in chemicals, plastics and intermodal
volumes;

Adverse weather conditions resulting in: (i) severe washouts on SP mainlines in
Texas and Arkansas, and (i1) backups of traffic in Texas as a result of Hurricane
Danny in the Southeast;

The privatization of the Mexican rail system resulting in backups of traffic bound to
Mexico;

UP track maintenance resulting in i. 2rrupted traffic flows on SP lines in Texas and
UP’s Sunset Corridor;

BNSF track maintenance resulting in the imposition of slow orders and maintenance-
of-way curfews on the SP line between Houston and New Orleans;

Crew shortages resuiting from higher-than-anticipated retirements’ and




e Derailments resulting in congestion on SP lines in Texas and in SP’s Englewood
Yard in Houston.

With the exception of its own track maintenance, a faitly regular occurrence on any line, UP
again chose to attribute the congestion to uncontrollable events such as the weather, or third
parties.

Mr. Davidson also stated that, in retrospect, UP had not taken sufficiently aggressive
measures early enough to combat the congestion in and around Houston. The clear implication
to be drawn from his account of the problems and the Service Recovery Plan, however, was that
the problems were imminently soluble. This filing, like all filings which had preceded it,
contained no suggestion at all of any long-term infrastructure problems that would be impossible
to overcome within the foreseeable future.

Ultimately, notwithstanding UP’s many assurances that the congestion problem would be
imminently resolved, after a hearing on October 27, 1997, the Board on October 31, 1997,
correctly concluded that there was a transportation emergency in the western United States,
especially in the Houston, Texas area and issued an emergency service order (“Service Order I").
See Joint Petition for Service Order, STB Service Order No. 1518 (STB served Oct. 13, 1998)

(“*Service Order No. 1518”).

THE CLAIMS THE REALITY

i
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Heaning before the Board, October 27, 1997 Congestion worsened by Thanksgiving

Morgan: **. .. under your recovery plan
you estimate that all of this will
be resolved by January 1. .."”




THE CLAIMS THE REALITY

Davidson: “We do, and I would say to you
that [ will be terribly
disappointed if we’re not
substantially cleared up by very
shortly after Thanksgiving. . . .
[we are] confident that [this
recovery] should not extend
beyond Thanksgiving by any
appreciable manner.”

(pp. 95-96)

* ¥k %

Morgan: *“You have said here today that
under the UP recovery plan that
you will fix this problem within
30 days. Is that what [ heard
you say?”

Davidson: “We will be substantially fixed,
Chairman Morgan, within 30
days. Shortly after
Thanksgiving I expect this
railroad to be flowing at a very
fluid level.”

Service Crder | became effective on November 5, 1997, and was scheduled to expire on
December 4, 1997. The Board stated that the measures it was about to impose would facilitate
the resolution of the transportaiion emergency. There was no reference at this stage to the state

of rail infrastructure in and around Houston. Instead, the Board sought to mitigate the severe

congestion in the Houston area and throughout the UP system by, among other things, providing

for:




the filing of UP reports, including information on its performance in general;

an authorization to Tex Mex to accept northbound traffic routed to it by Houston
shippers switched by the PTRA and/or HBT and directing that UP release from their
contracts all shippers capable of being switched by the PTRA at Houston that desire
to be served by Tex Mex (the “Tex Mex Authorization™);

the granting of trackage rights to Tex Mex to utiiize rights over the Algoa route south
of Houston to mitigate congestion over UP’s Sunset Corridor (the “Tex Mex
Trackage Rights”); and

an authorization to BNSF to continue to operate over the Caldwell-Flatonia-Eagle
Pass line and to interchange Laredo run through traffic with Tex Mex at Flatonia if it
desired to do so.

THE CLAIMS THE REALITY

Houston Chronicle, Sect. C, October 28, 1997 | San Antonio Express - News, November 18,
1997

“Davidson promised that service on UP would
be substantially improved by Thanksgiving or | UP’s goal of clearing rail gridlock

shortly thereafter. ‘We're confident, absolutely | “substantially” by Thanksgiving is behind
confident, our service levels will be back to schedule, company officials said Monday. UP
normal.’” had set a Thanksgiving deadline to correct
service problems, but spokesperson Mark
Davis said Monday rail congestion won't be
improved until year’s end.

The Joumnal of Commerce, October 28, 1997

“We are confident service will be back to
normal by year end and possibly several weeks
beforehand. They (customers) will see it
(progress) in the very near term. [ would be
terribly disappointed if we were not back to
normal by Thanksgiving.”

"UP’s Letter to the Board, November 10, 1997

“Terminal and line fluidity . . . particularly in
Texas ... continues to improve, and
substantial progress is being made in focusing
on clearing out backlogs of delayed cars.”
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Houston Chronicle, November 18, 1997

In a report filed with federal regulators, UP
said it is making “steady progress” in
improving its railroad operations. “By the end
of the year, we believe we’ll have the
railroad pretty much back to normal by
then,” said Bromley.

Houston Chronicle, December 24, 1997

When asked if the company still hopes to get
operations running normally by January 1,
1998, as it has promised federal regulators,
Bromley said “It’s going to be pretty hard to
do, with this crew shortage.”

In a Report on Service Recovery filed in accordance with the Service Proceeding on

December 1, 1997, UP again furnished a whole host of new factors which it had previously never

mentioned, some of which blamed the Board for the measures that it had taken to alleviate the

emergency and the remainder blaming third parties. In addition, UP made the startling claim that

its service was recovering and that it would continue to pursue its Service Recovery Plan

intensively, once again giving the impression that matters were gradually being brought under its

conirol and that normal operations would resume within a short period. However, this

assessment was at best dubious and at worst ridiculous in view of the inconsistent explanations

being offered by UP and the ever worsening congestion. The new factors cited by UP were the

following:

e The Tex Mex Authorization (ordered by the Board) which had resulted in further
interchange operations on congested lines;

The Tex Mex Trackage Rights (ordered by the Board) which had resulted in worsened
operations through Tex Mex’s refusal to participate in directional running;

KCS delays resulting from, among other things: (i) KCS blocking sidings on its lines,
and (ii) KCS’ inability to accept its own traffic handled by UP;

Locomotive shortages caused by locomotives becoming tied up on-line in stopped

trains; and

Switching delays resulting from temporarily switching traffic from Strang Yard to
Englewood Yard in order to reduce double-switching.
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UP failed to mention that its decision to switch traffic to Englewood Yard had aggravated
the congestion in Englewood Yard and not alleviated it. Furthermore, the assertion that
switching delays had been caused by UP switching traffic from Strang yard to Englewood Yard
was not novel. It had already been made in the Tex Mex/KCS Reply Comments. However, UP
failed to acknowledge that it was now admitting the truth of the assertion which had originally
appeared in the Tex Mex/KCS Reply Comments.

In the December 1 report and for the first time since the rail transportation emergency
had been declared, UP claimed that infrastructure was a problem in and around the Houston area,
which had been fueled by a growth in traffic during the era of deregulation, and the failure of
infrastructure capacity to keep pace with such growth. Like all previous explanations by UP, this
was just another explanation which it had concocted to avoid the conclusion that the congestion
problem in and around Houston had in large measure been caused by UP mismanagement and
that UP could not contain it. Furthermore, if an inadequate infrastructure was indeed the
problem, UP would presumably have acknowledged it in one of its earlier reports to the Board
instead of leading the Board to believe all along that the congestion problem was under its
control.

UP’s attempt to biame the congestion in and around Houston on the infrastructure is

specious when compared with the statements by UP in the merger application itself. UP

claimed:

UP/SP will be positioned to provide improved service for the transport of
chemicals to and from virtually every region of the country, but the service
enhancements made possible by the merger will be particularly evident with
regard to flows involving the Gulf Coast areas of Texas and Louisiana. For these
shippers, a combination oy better transit times and more efficient yard and
classification procedures will result in safer and more expedited shipments.




UP Merger Application, Vol. 2, (V.S. Richard D. Spero at 707). UP also claimed that:

Reduced Terminal Delay. The UP/SP merger will improve operations

through terminals and avoid delays in numerous ways.... On the UP/SP

system, through trains and blocks will run around terminals

traditionally used for switching, such as Houston.
UP Merger Application, Vol. I, at 27. Further, in a February 6, 1996 speech to the Houston
Traffic Club, Dick Davidson, then President of the Union Pacific Railroad, stated that the UP/SP
merger was “the most significant opportunity you have seen in this century for improving rail
transportation in your State.” He then went on to claim that the UP/SP merger would benefit the
State of Texas the “most” and that the merger would produce “enormous benefits in terms of
improved service, costs savings and investment, for the whole country, but especially for Texas.”
As clearly set out in the Verified Statement of Harlan Ritter, there were numerous reasons why
these merger benefits did not occur, but they generally occurred because of mistakes made by UP
management, not lack of infrastructure. V.S. Ritter at 245-255.

On December 4, 1997 after conducting a further hearing on the current state of rail

service in the West, the Board concluded that while service was showing signs of improvement,

the emergency was not yet over. The Board stated that it would continue “facilitating the service

recovery in a timely manner without substantially impeding UP/SP’s own recovery effort.” See
Joint Petition for Service Order, Service Order No. 1518 at 3 (STB served Dec. 4, 1997)

(“*Service Order IT").
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UP Report on Service Recovery, December 1,
1997:

“The congestion of recent months is gone.” (p.
1.) “UP/SP’s Service Recovery Plan has been
ambitious and extremely expensive . . .. Butit
is working. UP/SP service is recovering. The
Board can rely on that.” (p. 3.) “UP/SP’s
major yards in Houston continue to improve,
and congestion in Houston is now only
episodic.” (p. 12). “UP/SP’s Service
Recovery Plan has worked. UP/SP’s
operations are returning to normal with only
limited congestion issues remaining to be
addressed.”

(p. 108)

“Union Pacific says woes eased, but critics say
data inaccurate.” Houston Chronicle ,
December 2, 1997

By March 30, 1998, UP’s plan has not worked.
Congestion has worsened. The Board cannot
rely on UP.

Hearing before the Board, December 3, 1997:

x % %

“The emergency is over and the
Board need not take further
action. The Board wouild be
safe in rescinding at least a
portion of the action already
taken....”

Davidson:

“The task in the next few weeks
1s to get service back to
acceptable levels.”

(pp. 55-57)

BNSF Q. Finance
Docket 32760, p. 21, January 2, 1998

“Although BNSF was led to believe that UP
would fully resolve the congestion problem
soon after Thanksgiving holiday, such
problems remained, and congestion continues
to hinder BNSF operations.”

New York Times, December 4, 1997

Davidson said that while a backlog still
existed, rail traffic was fluid and should return
to normal by the end of the year.
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Houston Chronicle, December 5, 1997

Dawvidson assured the Board in October that the
problem would be resolved by shortly after
Thanksgiving. On Wednesday, Davidson
claimed victory over UP’s traffic woes and told
reporters that his railroad would be running
smoothly again by the end of the year.

UP’s Letter to the Board, January 5, 1998

*“As at the outset of this crisis, the railroad is
experiencing problems in the Houston area.”

Corpus Chnsti Caller Times, December 13,
1997

The President of UP, Jerry Davis, says that all
of UP’s internal measures indicate that the
worst is over and service is getting better.

Traffic World, p. 18, January 5, 1998

In a letter to the STB accompanying its report
on operations for the week ended December
19, 1997, UP admitted its service had
deteriorated in the Gulf coast area in the
previous two weeks, due, it said, to effecting
new crew implementing agreements in the
transition to the TCS on SP lines.

The Journal of Commerce, 11A, January 27,
1998

UP has admitted that it has not smoothed out
operations in Houston and the Texas Gulf
Coast.

The Wall Street Journal, A2, February 10,
1998

UP on the timetable for recovery: “We think it
can be done, but we don’t know when. We
hesitate to give anyone any dates. Who knows
how long it will take.”

On February 17, 1998 the Board issued a further service order denying a petition for

divestiture of UP. See Service Order No. 1518 (“Service Order III").
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Yahoo Reuters, February 13, 1998 AFX News, February 11, 1998

Davidson said merging UP and SP “has proven | “We have no schedule on when we can expect
much harder to fix that [ ever imagined it a full recovery . . . In Houston and New
would be. We have our fingers crossed that by | Orleans conditions remain very congested and
the end of the first quarter we'll get things there are significant delays in some situations.”
pretty weil ironed out.” Davidson warned that
there was no guarantee that UP would meet
that goal.

UP Letter to the Board, February 18, 1998

“Service remains impaired in the Houston/Gulf
region.”

By March 30, 1998, the service crisis in the
Houston area has persisted.

The Board, on February 25, 1998, issued a further service order extending Service Order
[T until August 2, 1998. Service Order 1518 (“Service Order IV"). In Service Order IV, the
Board indicated that while the service crisis had eased in some areas, it continued to persist in

some others. Again the Board stated that the rail service emergency was in part attributable to the

inadequate infrastructure in the Houston area, including limited capacity, antiquated facilities and

an inefficient configuration not capable of with surges in demand. As a result, the Board
conceded that it was not optimistic that the Houston railroad service problems would be finally
resolved for the long term unti} infrastructure was addressed in a meaningful way.

The perceived infrastructure problem would likely only be addressed with the passage of
time and the injection of a significant capital investment — which UP committed to “study.”. If
the assumed capital investments are not forthcoming, shippers and competing railroads would

have no alternatives while congestion continues to worsen.




[n a letter to the Board requesting a 60-day extension of Service Order I filed February 19,
1998 UP referred to undefined “‘unavoidable interim dislocations” associated with
implementation of its Service Recovery Plan in the Houston/Gulf region. Unlike previous filings
to the Board, the letter did not make any assurances that the probiems would be resolved speedily
— a clear indication that UP was now reaching the realization that the problems may not be
speedily resolved by means oi its Service Recovery Plan. UP requested further time to assess the
extent of recovery when implementation of its Service Recovery Plan was “further along.” 1/P
did not mention the inadequate infrastructure supposedly paralyzing the region, which raises the
question whether UP ever believed that poor infrastructure was actually the cause of the problem.
Clearly, UP had referred to the infrastructure problem but, like many explanations furnished to
the Board, never referred to it again. However, the Board chose to accept this explanation as a
primary cause of the congestion problem.

The March 9, 1998 weekly report went on to state that should the actions that UP was

proposing to take “prove inadequate to generate very substantial improvement within the next 30

days, Union Pacific will take even more aggressive actions. These may include transferring

business to other carriers and a temporary pause in shipments to allow the railroad to clear.”
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AP Online, February 25, 1998 The Omaha World-Herald Company, March 7,
1998

“Our feeling is that we will be able to improve
service back to satisfactory levels before Philip Anshutz, Vice Chairman of UP’s
August 2.” UP. corporate board, states “it’s r-t going to get
better overnight. It will take time. A lot of the
factors regarding UP problems had to do with
combining UP and SP. It takes time to
implement the business plans.”

UP’s Weekly Report to the STB on Service By March 30, 1998 congestion has not cleared
Recovery Efforts, March 9, 1998 in the Houston area.

“UP’s goal is to clear conigestion on the
affected lines within 30 days.”

The problems in the Houston area, which the additional remedial conditions requested by
Tex Mex and KCS address, are larger than any one carrier, and require a joint effort and
cooperation by all parties involved. The Tex Mex/KCS proposal is one critical element of that
effort. UP’s attempts to downplay the seriousness of the recent service problems, and its

continuing failure to meet its commitments to the Board to resolve this transportation emergency,

should give the Board pause for concern as to whether UP can be relied upon for solutions.

Over the last six to nine months, UP has followed a pattern of not meeting its
commitments made to this Board, and to the shipping public, as to when it would resolve the
serious congestion problems in the Houston area. UP first denied t'.at a-service problem existed,
then underestimated the scope of the problems and offered false hopes (or its ability to resolve
the problems.

UP has shown itself willing to say anything in its filings to the Roard. The history of the

last six months should cast doubt on UP’s ability to analyze and to resoive the competitive




situation on its own. Having failed so miserably in remedying the Houston area service
probiems, UP is in no position to question the validity of other reasonable suggestions to
improve the competitive environment, especially in light of the fact that UP has never been
required to follow-up any of its statements with evidence or analysis.
CONCLUSION

The rail cnisis has shown that nearly total dependence upon UP is not conducive to the
development of adequate alternative transportation service. While UP is not entirely to blame for
the rail service crisis, UP’s management practices greatly exacerbated that crisis. UP’s Service
Recovery Plans have failed to solve the problem, and other than publiicly stating that it intends to
make certain capital investments in Texas and Louisiana, UP has not provided this Board or the
public with any indication that the congestion crisis will be resolved anytime soon.

To avoid such dependence upon UP and to provide a truly competitive alternative to UP
for Houston and NAFTA traffic, the Tex Mex/KCS proposal provides additional rail capacity in
the Houston terminal area, increases operating efficiencies, relieves congestion, and provides

Houston and NAFTA shippers with an effective competitive alternative. Tex Mex and KCS are

willing to commit to invest in this plan and add new infrastructure for Houston and NAFTA

shippers, but with the current limitations placed upon Tex Mex's trackage rights, Tex Mex/KCS
cannot generate sufficient traffic densities to justify additional infrastructure investment. These
investments can only be made if Tex Mex is allowed to solicit trzffic in Houston on both a
northbound and southbound basis.

[f the plan is adopted, the Board’s intent in granting trackage rights to Tex Mex from
Houston to Beaumont in the UP/SP merger will be fully achieved. If the plan is not adopted, Tex

Mex cannot provide the effective aiternative to UP at the Laredo gateway and cannot invest in




additional infrastructure. In that case, the Board’s purpose for granting Tex Mex trackage rights

in the first instance will not be achieved.

Respectfully Submitted this 30* day of March, 1998,

Richard P. Bruening

Robert K. Dreiling
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