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LAW OFFICES

ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
888 SEVENTEENTH STREET, N.W.
WASHINGTON, D.C. 20006-3939

TELEPHONE : (202) 298-8660

FACSIMILES: (202) 342-0683

(2021 342-1316

SCOTT M. ZIMMERMAN , DIRECT DIAL (202) 973-7929

September 29, 1998
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| Gl 54

BY HAND ENTERED el 9 “)‘ /
Oftice of the Seoretary l q13%9%
The Honorable Vernon A. Williams (il b ¢ q

Secretary SEP 30 1998 #
Surface Transportation Board i (44 39§
1925 K Street Public Record (al %4 [
Washington, D.C. 20423

Re:  Houston/Gulf Coast Oversight. Finance Docket No. 32760 (Sub-No.

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding is the original and 25 copies of
TM-19, “Errata to the Consensus Pian.” Also enclosed is a computer disk containing the text of
this pleading in WordPerfect 5.0.

Please date-stamp and return with our messenger the additional enclosed three copies of
this pleading.
N
Sy

Sincerely, |

\\thmmu» Yy

~

<Scott M. Zlmmerman\ \
S
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CORRESPONDENT OFFICES: LONDON, PARIS AND BRUSSELS
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SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

HOUSTON/GULF COAST OVERSIGHT

ERRATA TO THE CONSENSUS PLAN

Tex Mex hereby submits the following errata to the Consensus Plan (TM-2, KCS-2, et
al.) filed on July 8, 1998 by the Consensus Partners (the Chemical Manufacturers Association,
the Society of the Plastics Industry. Inc., the Railroad Commission of Texas, the Texas Chemical
Council. the Kansas City Southern Railway Company, and Tex Mex) in the Houston/Gulf Coast
Oversight proceeding.

In preparing TM-17, Tex Mex's response and objections to the application for additional
remedial conditicins sought by the Burlington Northern and Santa Fe Railway Company, it was
discovered that certain trackag 2 rights car miles between Corpus Christi and Houston
inadvertently were excluded from the rail traffic data from which the Base Case and Consensus
Plan economic scenarios were derived. This omission caused a slight increase in the costs
reflected under the Base Case, which in turn required a slight adjustment to the Consensus Plan

economic evaluation. These adjustments were incorporated in the Base Case and Consensus




Plan economic data in the verified statement of Joseph J. Plaistow in TM-17, filed on September
18, 1998.'

The following errata incorporate the same adjustments in the July 8, 1998 Consensus

Plan ﬁling.2 These errata do not change, in any substantive way, the conclusions or analysis set

forth in the Consensus Plan.

ERRATA

Page 257, Table 1 In the “1996 to Base Case” line, replace “$4,389”
with “$4,863", and replace “$4,384” with “$3,910";

In the “Base Case to Consensus Piaii” line, replace
*39,5517 with *“39,083”, and replace “15,793" with
133237,

Page 259, Table 3 In the “1996 to Base Case” line, replace “$4,389"
with “$4,863”, and replace “$4,384" with “$3,910”;

In the “Base Case to Consensus Plan” line, replace
39,551 with “39,083", and replace “15,793” with
“15,32599;

Page 274 Replace Exhibit No. JJP-3 with the attached revised
Exhibit No. JJP-3;

Page 275 Replace Exhibit No. JJP-4 with the attached revised
E::hibit No. JJP-4;

! See TM-17. Plaistow V.S. at 5, n.1. Hence. the exhibits to Mr. Plaistow’s verified statement in
TM-17 refer to the “revised” Base Case and Consensus Plan.

of orrespor.ding adjustments also would have been necessary to the Base Case economic data
presented by Mr. Plaistow in TM-7/KCS-7, the Joint Petition of Tex Mex and KCS for the
imposition of additional remedial conditions. filed on March 30, 1998 in Finance Docket No.
32760 (Sub-No. 21) (The “March 30 request”). However, formal errata to the Base Case
numbers in Mr. Plaistow’s testimony in that filing, and the recalculations that would be
required to incorporate those revised Base Case numbers into Mr. Plaistow’s economic
analysis of the March 30 request, have been rendered moot, insofar as the economic analysis
in the July 8 Consensus Plan supercedes that of the March 30 request.




Page 276

Page 277

Page 278

Page 279

Dated: September 29, 1998

Replace Exhibit No. JJP-5 with the attached revised
Exhibit JJP-5;

Replace Exhibit No. JJP-6 with the attached revised
Exhibit No. JJP-6;

Replace Exhibit No. JJP-7 with the attached revised
Exhibit No. JJP-7;

Replace Exhibit No. JJP-8 with the attached revised
Exhibit No. JJP-8.

Respectfully supmitted,

Richard A.

ScottM Zimmerman

ZUCKFRT, SCOU SENBERGER, LLP
888 Seventeenth Street, NW

Suite 600

Washington, D.C. 20006

(202) 298-8660

Attorneys for the Texas Mexican Railway Com—any




CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the foregoing “Errata to the Consensus Plan” was
served this 29th day of September, 1998, by hand delivery upon The Honorable Stephen
Grossman, by hand delivery upon the below-named counsel for Burlington Northern Santa Fe

and Union Pacific, respectively:

Arvid E. Roach 11

J. Michael Hemmer

David L. Meyer

Michael L. Rosenthal

Covingtor: & Burling

1201 Pennsylvania Avenue. N.W.
P.O. Box 7566

Washington, DC 20044-7566

Erika Z. Jones

Adrian L. Steel, Jr.

Kathryn A Kusske

Kelley E. O’Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Washington, DC 20006

and by first class mail upon all other parti.es of record in the Houston/Gulf Coast Oversight

proceeding, Finance Docket No. 32760 (Sub-No. 26 et al.).

L
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Scott M. Zimmerman .
Attorney for the Texas Mexjcan Railway Company

\;
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",ase Case:
Balance Sheet
(Revised)

The Texas Mexican Railway Company

Description

December 31, 1996
Audited

(000s)

Exhibit No. JJP-3

Adjustment
Amount

(000s)

July 8, 1998

Adjusted Base
Period
Amount

(000s)

Assets
Current Assets:
1 Cash and cash equivalents
2 Investments
3 Net Accounts and Notes Receivable
4 Inventory
5 Due from Parent and Other related parties
6 Current deferred income taxes
7 Other
8 Tctal Current Assets
Properties:
Q9 Equipment
10 Land. Buildings & improvements
11 Less accumulated depreciation
12 Net Properties
Other Assets: ¢
13 Investments in other partnership
14 Net other assets
15 Total Other Assets

16 Total Assets

iabiliti

17 Accounts Payable
18 Due to Parent and other related parties
19 Other accrued ligbilities
20 Total current liabilities
21 Long Term Debt
22 Deferred Income Taxes
23 Total liabilities

Stockholder's equity:
24 Common Stock
25 Additional paiu in capital
26 Retained earnings
27 Total Stockholder's equity
28 Total Liabilities & Equity

()

392
572
6.663
1,562
912
984
590

{b)

1.679

168

©

2.071
572
6.831
1,562
912
984
590

11,675

13,522

23,481
18,931
(17.870)

23,481
32,574
(18.092)

24,542

37.963

3,889
1.099

3.889
1,099

4,988

4,988

41,205

56,473

1.912
410
4,344

2,399
410
5,378

6.666
3,800
5,203

8.187
15.324
5.203

15,669

28.715

2.500
981
22.055

2.500
981
24,278

25,536

27.759

41,205

56,473

Snavely King Majoros O'Connor & Lee, Inc.




Base Case Exhibit No. JJP-4

Income Statement July 8, 1998
(Revised)

The Texas Mexican Railway Company

Adjusted
December 31, Adjustment Baseiu;eriod

1996 Audited Amount Amount

__Description (000s) (000s) (000s)
(c) (d) (@)

Operating Revenues:
1 Freight 18,107 9,032 § 27,139
2 Switching 554 276 830
3 Demurrage 550 274 824
4 Incidental 603 301 904
5 Uncollectible Accounts (480) (239) (719)
6 Total Operating Revenues 19,334 9,644 28,978

Operating Expenses:

7 Maintenance of Way & Structures 2,294 2,294

8 Maintenance of Equipment 1,720 Q31 2,651

@ Transportation ; 2,403 3,994 13.397
10 General & Administrative 3,343 388 3,731
11 Depreciation Expense 1,577 222 1,799
12 Loss (Gain) On Sale of Fixed Assets 25 (25) -
13 Total Operating Expenses 18,362 8510 § 23872

14 Income (Loss) From Operations 972 4135 § 5,107

15 Other Income & Expense Net 636 (878) $ (242)
16 Income (Loss) before Income Taxes 1,608 3,256 4,864
17 Income Tax Rate 34%
18 Income Taxes 620 1,034 1,654

19 Net Income (Loss) 988 2223 § 3,210

Snavely King Majoros O'Connor & Lee, Inc.




Base écse '

Sources and Applications of Funds

(Revised)

The Texas Mexican Railway Company

Description

December 31,
1996 Audited

(000s)

Exhibit No. JJP-5

Adjustment
Amount

(000s)

July 8, 1998

Base Period
Adjusted
(000s)

Erom Operating Activities:
1 Net Income (Loss)
2 Depreciation
3 Deferred Income Taxes
4 Equity Earnings - Partnership Investment
S5 Dividend Distribution - Partnership Investment
6 Change in current assets - (Increase) or
Decrease
7 Change in current liabilities - Increase or
(Decrease)
8 Change in amounts due to/from parent ond
other related parties -Increase or (Decrease)
9 Net Cash Provided by Operating Activities
From Investing Activities:
10 Purchases of Equipment & Improvements,
net of gain or loss on disposition of fixed assets
11 Proceeds from sale of investments
12 Investment in Long Term Assets
13 Net Cash Used by Investing Activities
14 Long Term Debt Borrowings
15 Net Cash Provided by Financing Activities

16 Increase (Decrease) in Cash & Cash Equivalents S

17 Cash & Cash Equivalents at Beginning of Year
18 Ca:n & Cash Equivalents at End of Year

(a)
988
1,577
620
@77
556
(899)
(988)

498

(®)

(168)

1.521

(c)
3,210
1,799

620
(477)

556
(1,067)

533

498

1,875

3,797 §

5,672

(2011)
1.224
(1,099)

(13,643) $

(15.654)
1.224
(1.099)

(1.886)

$ (13.643) $

(15.529)

11,524

11,524

S 11,524 §

11,524

an
403

S 18M §

1.668
403

$ 392

$ 1679 §

2,071

Snavely King Majoros O'Connor & Lee, Inc.




Consensus Plan Exhibit No. JJP-6
Balance Sheet July 8, 1998

The Texas Mexican Railway Company (Revised)

Adjusted Base Year 1 After Year2 After Year3 After
Adjustment Adjustment Adju: tment
Period Change in Asstast Change in Aot Change in

Amount Aot Operations Operations Operations

Description (000s) (000s) (000s) (000s) (000s) (000s) (000s) (000s)
(@) (b) (c) (d) (0) ) @ [0}

Assets
Current Assels:
| Cash and cash equivalents 207§ (L.719) 353 § 13454 § 13,807 $ 23577 § 36325
2 Investments 572 572 572 572 572
3 Net Accounts and Notes Receivable 6,831 165 6,986 775 7.761 7.864 - 7.864
4 Inventory 1.562 1,562 1,562 1,562 1,562
5 Due frem Parent and Other related parties 912 912 912 912 912
6 Curent deferred income taxes 984 984 984 984 984
7 Other 590 590 590 590 590
8 Totai Curnrent Assets S 13,522 (1,564) 11,959 S 26188 $ 36061 S 48,809
Properties:
9 Equipment 23,481 23,481 23,481 23,481 23.481
10 Land, Buildings & improvements 32,574 129,462 162,036 162,036 162,036 162.036

11 Less accumulated depreciation (18.092) (3.772) (21,863) (5.744) (27.608) (5.744) (33.352) (39.096)
12 Net Properties 37.963 125,691 163,653 (5.744) 157,909 § (5.744) § 152,165 $ 146,421

Other Assets:
13 Investments in other partnership 3,889 3,889 3.889 3.889 3.889
14 Net other assels 1,099 1.099 1,099 1.099 1.099
15 Total Other Assets 4988 - 4,988 - 4,988 4,988 : $ 4,988

16 Total Assels 56,473 124,127 180,600 8,485 189,085 $ 4,129 193,214 $ 200,218

Liabiities & Equii
17 Accounts Payable 2.399 610 3.009 2,881 5,891 376 6,266 5.984

18 Due to ""arent and other related parties 410 2.000 2410 (1.000) 1.410 (1.000) 410 410
19 C  accrued habilities 5,378 (3.371) 2,007 3,834 5,841 712 6,553 7.665
20 10in _untent habilities 8.187 (761) 1.426 5716 13.142 87 13.230 14,059
21 Long Term Debt 15,324 128,221 143,546 (1.342) 142,204 (1.450) 140,753 139.278
22 Deferred Income Taxes 5,203 5,203 5,203 5,203 5,203
23 Total liabilities 28,715 127,460 156,175 4374 160,549 (1.363) 159,186 158.540
Stockholder's equity:
24 Comimon Stock 2.500 2.500 2.500 2,500 2.500
25 Additional paid in capital 981 981 981 981 981
26 Retained eamings 24728 (3.333) 20,945 4110 25055 30.547 f 38,197
27 Total Stockholder's equity 22,759 §  (3.333) 24.426 4110 28.536 34028 41,678
28 Total Liabilities & Equity $ 56473 § 124127 180,600 8,485 189,085 193,214 200,218

Snavely King Majoros O'Connor & Lee, Inc




The Texas Mexican Railway Company

Description

Adjusted Base

Period
Amount

(000s)

Adjustiment

Consensus Pian
Income Statement
(Revised)

Year 1 After
Change in
Operations

{000s)

Adjustment
Amount
(000s)

Amount
(000s)

Year 2 After
Change in
Operations

{000s)

Adjusiment

Amount
_{000s)

Exhibit No. JJP-7

Year 3 After
Change in
Operations

{000s)

Adjustment
Amount
{000s) _

July 8, 1998

Normal Year

After Change
in Operations

fote)

Operating Revenues:
1 Freight
2 Switching
3 Demurrage
4 Incidental
5 Uncollectible Accounts
6 Total Operating Revenues

Operaling Expenses:
7 Maintenance of Way % Structures
8 Maintenance of Equipment
9 Transportatiorns
10 General & Administiative
11 Depreciation Expense
12 Loss (Gain) On Sale of Fixed Assets
13 Tolal Operaling Expenses

14 Income (Loss) From Operations

15 Other Income & Expense Net

16 Income (Loss) before income Taxes
17 Income Tax Rate

18 Income laxes

19 Net Income (Loss)

(a)

27,139
830
824
904

(719)

$

(b) (c) (d)

4,509 §
1,270
1.261
1,382

(1.006)

$ 35441
1.084
1.077
1.180
921)

8.3C2
254
252
276
(201)

(e)

76,948 S
2,354
2,337
2.563

(1.926)

n

5,834
169
168
184

(134)

(@ (h)
§ 82483 $ - §
2524
2.505
2.747
(2.060)

(0]

82.483
2.524
2.505
2,747

(2.060)

28,978

8.883 37,861 44,415

82,277

5,922

88,199

88.199

2.294
2,651
13,397
3,731
1.799

91
4,654
25,460
809
1.973

2,678
3,581
18.601
3861
3.772

384
931
5,204
129
1.973

3.169
8.235
44,061
4,670
5,744

621
3,347
129

3.169
8.856
47.407
4799
5744

(3.075)

3.169
8.856
44332
4799
5.744

23,872

$

8621 $ 32493 § 33386 S

65879 §

4096

$ 69975 S (3075 S

66,900

5,107

(247) $ (10.176) $ (10.419) §

$

262 § 5369 § 11,029 §

249 §

16,398 §

(10.170) $

1,826

267

$ 18223 § 3075 §

S (9.902) $ 195 §

21,298

(9.707)

4,864

(9.914) __ (5.050) 11,278

6.228

2.093

8.321 3.270

11.591

34%
1,654

34%

(3.371) (.717 3.834

34%
2117

712

3a%

2.829 1.112

34%
394\

3210 §

(6,543) § (3,333) § 7,443 §

4110 §

1,381

$ 5492 § 2,158

7,650

Snavely King Majoros O'Connor & Lee, Inc




Consensus Plan Exhibit No. JJP-8
Sources and Applications of Funds July 8, 1998
(Revised)

The Texas Mexican Railway Company

Year 1 After Year 2 After Year 3 After Normal Year
Base Period Change in Change in Change in After Change in
Adjusted Operations Operations Operations Operations

Description (000s) (000s) (000s) {000s) (000s)

(a) (b) (c) (d) (e)
From Operating Activities:
1 Net Income (Loss) 3.210 (3.333) 4,110 5,492 7.650
2 Depreciation 1,799 3,772 5,744 £.744 5,744
3 Deferred Income Taxes 620 - - - -
4 Equity Earnings - Partnership Investment a77) - - - -
5 Dividend Distribution - Partnership Investment 556 - - -
6 Change in current assets - (Increase) or
Decrease (1.067) (155) (775)
7 Change in current liabilities - Increase or
(Decrease) 533 (2.761) 6,716
8 Change in amounts due to/from parent and
other related parties - Increase or (Decrease) 498 2,000 (1.000)
9 Net Cash Provided by Operating Activities 5672 § ar7) $ 14,796 §
From Investing Activilies:
10 Purchasas of Equipment & Improvements,
net of gain or loss on disposition of fixed assets (15.654) S (129.462) $
11 Proceeds from sale of investments 1,224 -
12 Investment in Long Term Assets (1.099) - - -
13 Net Cash Used by Investing Activities (15529) §  (129.462) S - - S
From Financing Activities:
14 Long Term Debt Borrowings 11,524 128,221 (1.342) (1.450) (1.475)
15 Net Cash Provided by Financing Activities 11,624 § 1282°7 § (1.342) § (1,450) $ (1.475)

16 Increase (Decrease) in Cash & Cash Equivalents 1,668 § (1.719) § 13.454 § 9770 § 12,749
17 Cash & Cash Equivalents at Beginning of Year 403 2,071 352 13,807 23,576
18 Cash & Cash Equivalents at End of Year 2,071 § 352§ 13,807 § 23576 § 36,325

Snavely King Majoros O'Connor & |.ce, Inc
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2000 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20006-1882

ERIKA Z. JONTS
DIRECT DIAL (202) 778-0642
ejones@mayerbrown.com

ENTERED
Office of the Secretary

JUL -9 1998 July 8, 1998
Public Record
VIA HAND DELIVERY

Office of the Secretary
Surface Transportation Board
Case Control Unit

1925 K Street, N.W.
Washington, DC 20423-0001

Re: inan
Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and twenty-
five (25) copies of The Burlington Northern and Santa Fe Railway Company’s
Application for Additional Remedial Conditions Regarding the Houston/Gulf Coast Area,
and a check for $5,000 to cover the applicable filing fee. Also enclosed is a 3.5-inch
disk containing the text of the filing in WordPerfect 6.1 format.

| would appreciate it if you would date-stamp the enclosed extra copy and return
it to the messenger for our files.

Sincerely,

FEE RECEIVED M

Jul _ / %ﬂd——
Erika Z. Jones F ' L E D

-8 1998
JUL = O 1998
cc. Parties of Record SURFACE
TRANSPORTATION BOARD

SURFACE
Enclosures oo ANSPORTATION BOARD

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON
INDEPENDENT MEXICO CITY CORRESPONDENT: JAUREGUI, NAVARRETE, NADER Y ROJAS
INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES & LEE




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. %

N\

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM
MISSOURI PACIFIC RAILROAD COMPANY

-CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

[Houston/Gulf Coast Oversight]

APPLICATION FOR ADDITIONAL REMEDIAL CONDITIONS
REGARDING THE HOUSTON/GULF COAST AREA

Jeifrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickiand, Jr. Kelley E. O’Brien

The Burlington Northern Mayer Brown & Platt

and Santa Fe Railway Company 2000 Pennsyivania Ave., NW
3017 Lou Menk Drive Washington, DC 20006

P.O. Box 961039 (202) 463-2000

Ft. Worth, Texas 76161-0039 _
(817) 352-2363 FEERECEVED FILED
UL >
i duM - g 1996 JuL - 8 159

1700 East Golf Road SURFACE

Schaumburg, lliinois 60173 SURFACE
(847) 995-6887 TRANSPORTATIONBOARD  TRANSPORTATION BOARD

Attorneys for The Burlington Northern and Santa Fe Railway Company

July 8, 1998




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 26)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE WES 'ERN
RAILROAD COMPANY

[Houston/Gulf Coast Oversight]

APPLICATION FOR ADDITIONAL REMEDIAL CONDITIONS
REGARDING THE HOUSTON/GULF COAST AREA

Pursuant to the Surface Transportation Board's (“Board”) Decision Neo 1 in
Finance Docket No. 32760 (Sub-No. 26), The Burlington Northern and Santa Fe Railway
Company (“BNSF”) hereby submits its Ap;‘ication for Additional Remedial Conditions
Regarding the Houston/Gulf Coast Area.

INTRODUCTION

When the Board approved the merger of UP and SP in Decision No. 44 in Finance
Docket No. 32760, it granted extensive trackage rights to BNSF as a condition of the
merger and added several other conditions designed to “permit BNSF to replace the

competition that will be lost when SP is absorbed into UP.” Dec. No. 44, at 116.




However, in so doing, the Board imposed an oversight condition on the merger pursuant
to which it retained jurisdiction (i) to monitor the competitive consequences of the
merger; (ii) to re-examine whether the conditions imposed by the Board on the merger

have effectively addressed the consequences they were intended to remedy; and (iii) to

impose additional remedial conditions if the conditions that were imposed proved

insufficient. Dec. No. 1, at 5.

in Decision No. 1, the Board recounted the recent history of the UP/SP service
difficulties, which the Board characterized as having precipitated a “rail service crisis in
the western United States caused, in large measure, by severely congested UP/SP lines
in the Houston/Guilf Coast region.” Dec. No. 1, at 3. In response to this crisis, the Board
made substantial, but temporary, changes in the way service is provided in and around
Houston. STB Service Order No. 1518 (various decisions). In its February 25, 1998
Decision extending the Service Order to August 2, 1998, the Board observed “that the
infrastructure throughout the West may be increasingly incapable of handling growing
traffic volumes.” The Board went on to note that “ton-mile growth on the SP system over
that 10-year period [ending in 1996) was 71 percent, while revenue growth was only 18
percent during the corresponding pen.d. It would appear that this profitless growth
contributed heavily to the inadequacy of SP's Houston area infrastructure because there
were few funds available to invest in the infrastructure.” Service Order No. 1518
Decision, February 25, 1998 at §, n. 7.

In Decision No. 1, the Board further observed that, “although merger

implementation issues were involved, a key factor causing the service emergency was

3.




the inadequate rail facilities and infrastructure in the region...” Dec. No. 1, at 4. Since

the temporary changes ordered by the Board in Service Order No. 1518 were authorized

by the emergency service provisions of the statute (49 U.S.C. § 11123), that provision
of the law limits the effectiveness of the emergency orders to a period of time not to
exceed 270 days (currently set to expire on August 2, 1998). The Board thus invited
interested persons to present “proposals for longer-term solutions to the service situation
-- including those seeking structural industry changes based on perceived competitive
inadequacies -- in formal proceedings outside of Section 11123, particularly in the UP/SP
merger oversight process.” Dec. No. 1, at 4.

BNSF has carefully considered the Board's analysis and has concluded that the
Board is correct about the current inadequacy of the Houston area rail infrastructure to
handle the current and projected traffic. In evaluating this issue, and the proposals for
structural relief that follow in this Application, the Board must consider the fact that
current traffic and congestion patterns are masking the potential risks at Houston,
because summer rail traffic volumes are routinely lower than autumn and winter traffic
volumes. In the next several weeks, predictable seasonal traffic fluctuations will lead to
increased traffic through Houston. At the same time, the Service Order is about to
expire, forcing the return through Houston of train movements that have been able to
avoid Houston as a result of the temporary relief afforded under the Service Order. With
the expiration of the Service Order on top of the seasonal increases in traffic that can
reasonably be anticipated for Houston in the near future, the Board has no basis to

presume that the service crisis will not be exacerbated this autumn.

B




BNSF believes that the Board should act to ensure, to the extent possible, that
competitive problems induced by the service crisis do not recur by making certain
structural changes in cer*ain of the conditions imposed on the UP/SP merger. The
structural changes sought by BNSF in this Application are necessary both to assure
adequate competitive service to shippers served by BNSF in the affected region, as well
as to protect the value of the trackage and other rights obtained by BNSF in its
settiement agreement with UP/SP in the original merger proceeding. Throughout this
Appiication, BNSF will refer to the need to correct “structural deficiencies” in the trackage
and other rights it obtained in the original merger proceeding. By that term, BNSF
means that the trackage and other rights it received, while sound when originally
conceived, have degraded substantially as a result of the unanticipated service and

related problems in and around Houston and the Gulf Coast area and as a result of

unanticipated changes in the structure of the Mexican rail market (including Tex Mex's

unwillingness to negotiate competitive service arrangements with BNSF for Mexican
traffic). BNSF has limited its requests for relief to those minimally necessary to address
these “structural deficiencies” and does not seek access to any additional shippers by
its Application.

As the record in Service Order No. 1518 reflects, the service crisis has seriously
affected BNSF's ability to provide competitive service on its trackage rights lines and at
“2-to-1" points in Houston and, indeed, throughout the West, as the Houston congestion
problems have radiated outward. In BNSF's view, the Board should act to allow

permanent reroutes of Western traffic to avoid Houston, where possible to do so. In this




Apr lication, BNSF seeks some modest additional trackage rights to allow such
permanent rerouting for some traffic.

In addition, the Board should act to ensure adequate competition for shippers
seeking access to (or from) Mexico via Brownsville and Laredo. BNSF seeks additional
conditions solely for the purpose of assuring the adequacy of competition already
anticipated by the Board when it imposed Brownsville and Laredo conditions in the
original merger proceeding.

SUMMARY OF EVIDENCE AND ARGUMENT

As explained in this Application and in the Verified Statements of Peter J.

Rickershauser, Ernest L. Ford and Joseph P. Kalt submitted herewith, the ability of

BNSF to provide reliable, dependable and consistent service to shippers under the

conditions imposed by the Board on the UP/SP merger to preserve competition is being

thwarted (i) by structural deficiencies in certain of the rights which BNSF received as a
result of the UP/SP merger on UP’s lines in the Houston and Gulf Coast area, and (ii)
by UP’s practice of favoring its trains over the trains of other carriers in situations where
the continuing congestion and service problems on UP's lines preclude normal
operations. In addition, other post-merger developments involving the relationship
between Tex Mex and KCS and the structure of the Mexican rail system have adversely
affected BNSF's ability to provide rail shippers a viable competitive alternative to UP at
Laredo, TX. Accordingly, structural realignments of certain of BNSF's rights are required
to shift BNSF traffic to less congested, lower density routes, to enable BNSF to access

the Laredo gateway directly, and to enable BNSF to provide shippers with the effective
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and efficient competitive options envisioned by the Board when it approved the UP/SP
merger.
As described below and in the accompanying Verified Statements of Messrs.

Rickershauser and Hord, BNSF's proposed conditions are focused on operational

changes needed to assure that shippers retain fully effective competitive options. They

are not designed to increase access by any carrier, including BNSF, to shippers to which
the carrier does not aiready have access. The Board has initiated various proceedings,
including Ex Parte Nos. 573 and 628, to examine issues relating to competitive access,
and BNSF believes that such issues are properly dealt with in those proceedings.

As described in the Verified Statement of Professor Kalt, the appropriate standard
to be applied in this proceeding is whether the remedial conditions requested would
implement the competitive thrust of the Board's prior orders -- preserving the pre-merger
levels of comnetition, rather than reopening the basic competitive decisions of those
orders. Two sets of circumstances would justify adjustment of the original conditions.
First, given the recent service problems of UP, the specific operational rights granted to
a carrier such as BNSF may not be sufficient to maintain pre-merger levels of
competitive service to specific groups of shippers. Second, exogenous events, unrelated
to the post-merger UP's actions and unanticipated by the Board, may have adversely
affected the ability of the conditions imposed by the Board to protect competit'on. In
both cases, the Board would be justified in adjusting the conditions it origina..y imposed
in order to maintain competitive service to the shippers those conditions were intended

to protect.




Because of the structural deficiencies and UP’s practice of favoring itself, BNSF,
despite extensive efforts, remains a long way from providing the effective competitive
service to shippers in the Houston and Gulf Coast area that they expect and desire.
UP’s congestion and service problems are continuing and are likely to persist in the
future. BNSF, other carriers and Houston area shippers are now experiericing

alternating cycles of several days of sporadic improvement in UP service followed by a

number of days when service returns to near crisis levels. It is difficult for BNSF to

provide the vigorous competition the Board anticipated in such an environment of
unpredictable and unreliable service.

Because it is BNSF's preference to work first directly with UP to address and
resolve these types of problems whenever possible, senior BNSF management met with
senior UP management on June 1, 1998, to present several proposals for the structural
realignment of BNSF's merger condition rights to enable it to provide rail shippers with
effective competitive service. BNSF’'s representatives explained their view that
congestion in Houston could be substantially lessened by the rerouting of BNSF traffic
neither originating nor terminating in Houston so as to bypass Houston on less
congested routes, i.e., a significant amount of BNSF traffic currently routed through
Houston could be routed through Temple or elsewhere, and they discussed several
proposals for achieving that result with UP’s representatives. BNSF's representatives
also identified several other proposals designed to overcome severe operational
handicaps that are being imposed on BNSF's ability to compete elsewhere in south

Texas outside of the Houston area by rerouting BNSF traffic to less congested UP routes
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and by joining UP directional operations in additional corridors. To date, UP has refused
to accept any of BNSF’s proposals.

In addition to the structural problems and UP favoritism which have prevented
BNSF from providing fully competitive alternative service to shippers, KCS' acquisition
of a 49 percent ownership interest in Tex Mex and KCS’ influence over Tex Mex have
affected BNSF's ability to replace the competition provided by SP at Laredo as an
interline carrier - ith Tex Mex in ways not anticipated at the time of the UP/SP merger.
When the merger was approved and BNSF was given the right to serve Laredo via Tex
Mex, it was assumed that Tex Mex would continue to act -- as it had in the past -- as an
independent, neutral carrier with an incentive to work with BNSF as a replacement for
SF. However, as discussed below, that assumption has turned out to be incorrect.

As BNSF previously advised the Board in its April 1, 1998 and July 1, 1998

Progress Reports, BNSF has conducted extensive negotiations with Tex Mex in an

attempt to reach a long-ierm: agreament that would make a BNSF/Tex Mex routing via
Laredo competitive to UP’s service. The absence of such an agreement on
commercially reasonable terms precludes BNSF from offering long-term commitments
to shippers and is a substantial impediment to BNSF's use of its Mexico-related rights
to provide a competitive discipline on UP at Laredo. In fact, as Mr. Rickershauser
reports in his Verified Statement, in a number of instances, BNSF has had to turn away
Laredo gateway traffic because of the level of divisions Tex Mex has offered to BNSF.

A long-term agreement is also necessary to protect the capital investments BNSF will




need to make in order to establish a long-term viable competitive alternative to UP for

Mexico traffic at that critical gateway.

BNSF's negotiations with Tex Mex have been unsuccessful.” BNSF believes that

Tex Mex's ability to cooperate with BNSF may be impeded by an only recently-disclosed
provision in a December 1995 agreement between KCS and Transportacion Maritima
Mexicana (“TMM”). That provision apparently has limited Tex Mex's ability to accept the

terms under discussion in the BNSF/Tex Mex negotiations.? In BNSF's view, the

¥ Negotiations between BNSF and Tex Mex, completed during May, resulted in a
proposed short-term agreement for interline pricing to and from the Laredo gateway.
Tex Mex can unilaterally cancel this agreement during the second year. The short-term
agreement would not ensure and enhance competition in that it does not provide for
long-term stable pricing structures or service commitments. As a result, BNSF declined
to agree to the proposed terms, and negotiations have not formally resumed.

Z BNSF was unaware of provision in the December 1995 contract until Mr. Michael
R. Haverty, President and CEO of KCS, sent a letter on March 9, 1998, to Mr. Robert
D. Krebs, Chairman, President and CEO of BNSF. A copy of Mr. Haverty's letter is
attached hereto as Attachment 1. According to Mr. Haverty, some possible outcomes
of the BNSF/Tex Mex negotiations could result in a breach by TMM, the 51 percent
owner of Tex Mex, of the December 1995 agreement and could render BNSF liable for
tortious interference with the KCS-TMM contractual relationship. In a March 12, 1998
response to Mr. Haverty's letter (a copy attached hereto as Attachment 2), Mr. Krebs
expressed his concern that the Board, when it was considering the important question
of how to replace the competition that would be lost at Laredo when UP and SP merged,
was not informed that Tex Mex might be restricted in its ability to cooperate with any
Class | carrier other than KCS. In response to Mr. Krebs' letter, Mr. Haverty wrote to Mr.
Krebs on March 13, 1998, and Mr. William A. Mullins, KCS'’s counsel, wrote to Chairman
Morgan on March 16, 1998. Copies of Mr. Haverty's letter and Mr. Mullins’ letter are
attached hereto as Attachments 3 and 4, respectively. In their letters, Messrs. Haverty
and Mullins asserted that nothing in the KCS-TMM agreement precludes a Tex
Mex/BNSF interchange agreement but that, in Mr. Haverty’'s words, “such an agreement
cannot contain provisions which are in derogation of our rights.” As explained in the text
above, KCS apparently interprets this to mean that any agreement that would enable
BNSF to compete effectively with KCS for Laredo traffic would be “in derogation of
[KCS’] rights.”

B




revenue divisions and agreement term that it has proposed in those negotiations would
merely ensure that customers using a BNSF/Tex Mex routing would have access to rates
and service competitive in the market with those provided by other carriers, including

KCS.? KCS is, however, interpreting the provision in the KCS-TMM agreement to

preclude Tex Mex from agreeing to revenue divisions and an agreement term with BNSF

that would (KCS claims) undermine the KCS-TMM partnership. Indeed, in a March 16,
1998 letter from KCS' counsel, William A. Mullins, to Chairman Morgan (Attachment 4),
Mr. Mullins suggested that “rather than constantly complaining about the ‘lack of
cooperation’ by Tex Mex” in BNSF's efforts to establish a viable, long-term competitive
presence at Laredo, “BNSF should spend time developing the Eagle Pass and
Brownsville gateways”. Since that letter, KCS has maintained its position that BNSF
should not be afforded competitive equal access to the Mexican market via Tex Mex.
As a result of KCS's position ard influence on Tex Mex, a long-term competitive
BNSF/Tex Mex service offering via Laredo is yet to be established. Because of the
critical importance of that gateway to shippers in the U.S. and Mexico, action needs to
be taken to restore the level of competition that such shippers enjoyed before the UP/SP

merger, when there was competition at Laredo between UP and SP/Tex Mex.

¥ A provision in any contract between BNSF and Tex Mex assuring BNSF that its
divisions will be no worse than those afforded any other carrier interlining with Tex Mex
would be manifestly procompetitive. See Verified Statement of Professor Kalt at 16-17.
It would allow shippers to choose between BNSF/Tex Mex service and KCS/Tex Mex
service based on which of BNSF or KCS provided better rates for its portion of the haul, not
based on an attempt by Tex Mex to favor one or the other.
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Beyond BNSF's less-than-expected ability to exert competitive discipline on UP
at Laredo through strong intragateway competition, UP also enjoys increased market
power at Laredo because of a reduction in intergateway competition from pre-merger
levels. Specifically, Eagle Pass has become a less attractive alternative to Laredn for
many shippers than it was pre-merger, thus further insulating UP’'s Laredo operations
from market discipline. This change results from unforeseen developments in Mexico.
Although it was well known at the time of the UP/SP merger that the then-government-
owned Mexican rail system would be privatized, competition between the two resulting
northern privatized regional networks via trackage rights and reciprocal switching was

expected at major common points within Mexico. Such competition has not materialized.

Instead, those two networks remain closed systems, interlining but not competing head-

to-head, with many Mexican customers served by only one carrier.

This lower-than-expected level of competition in Mexico means that the gateways
between Mexico and the United States have become increasingly segmented and
differentiated by the serving Mexican carrier to a degree that was not expected before
the merger. It is of increasing importance to shippers which Mexican carrier will carry
their traffic to/from its destination/origin and which border crossing will be used. As a
result, the ability of BNSF service at Eagle Pass to discipline UP service at Laredo has
been reduced. Therefore, the importance of providing competition in servicing Laredo
north of the border for Transportacion Ferroviara Mexicana (“TFM") customers has
likewise increased, and the Board should act to assure that competition to that gateway

is vigorous and viable for BNSF as a post-merger replacement for SP.
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BNSF's proposed conditions properly reflect ihe appropriate scope of the oversight

stage of a merger proceeding. As discussed in the Verified Statement of Professor Kalt,

BNSF has first identified specific impediments to its ability to fulfill the post-merger
competitive role envisioned by the Board as a replacement for SP. Second, BNSF has
requested conditions which, without expanding its access to shippers, would improve its
ability to provide competitive service by directing traffic away from Houston and
congested Gulf Coast lines, coordinating BNSF's operations with UP's changing
practices (such as directional running), and improving the switching and dispatching in
areas where problems have been identified. Third, with respect to the Laredo gateway,
BNSF has requested conditions which respond narrowly to the unique combination of
UP’s post-merger seivice problems, the constraints on competition created by the
KCS/Tex Mex relationship, and the failure of competiticn to develop in Mexico.

In sum, when the UP/SP marger was approved, the Board contemplated that
BNSF would be able to provide effective competition to UP under the conditions it
imposed on the merger. The problems and concerns discussed above threaten to
undercut that competition. Accordingly, consistent with standard set forth in the Board's
Decision No. 1, BNSF proposes several structural realignments that will permit BNSF
to provide such competition and efficient service to shippers, without expanding its
access to shippers beyond that previously authorized by the Board. The probative
evidence contained in this Application, including the statements of support by shippers

and others for BNSF's structural realignments, demonstrates the “legitimacy and viability




of longer-term proposals . . . as they pertain to service and competition” in the
Houston/Gulf Coast area. Dec. No. 1 at 5.
BNSF’S REQUESTS FOR STRUCTURAL REALIGNMENTS
The structural realignments that BNSF proposes are of two types. The majority
of the proposals are designed to make long-term contributions toward overcoming the

structural deficiencies discussed above, eliminating UP’s favoritism, and relieving the

congestion and service problems in the Houston area and elsewhere by permitting BNSF

to bypass the congested areas and by modifying BNSF's rights and UP’s operating
practices. In addition, they will provide competitive alternatives to shippers that are not
now available by shifting traffic from congested lines with low service quality to less
congested lines over which BNSF can provide hetter and more competitive service to
shippers. These proposals are:

1) In order to provide BNSF with the long-term operational flexibility
necessary to avoid the highly-congested UP lines between Temple and
San Antonio, TX and between Algoa and Corpus Christi, TX, grant BNSF
permanent bidirectional overhead trackage rights on UP's Caldwell-
Flatonia-San Antonio and Caldwell-Flatonia-Placedo lines;

In order to enable BNSF to begin effective and competitive trackage rights
service to both Brownsville and the TFM connection at Matamoros,
replacing UP’s erratic and often substantially delayed haulage service in
this corridor, and because of the current unique rail routes in the
Brownsville area resulting from an incomplete rail bypass project, allow
BNSF to operate via trackage rights over both the UP line and the SP line
between Harlingen and Brownsville, TX (until such time that UP constructs
a connection between the UP and SP lines at Brownsville, thereby
completing the rail bypass project) and the Brownsville & Rio Grande
International Railroad (“BRGI") to act as BNSF's agent for such service;

In order to enable BNSF to avoid congestion on the UP lines between
Temple and Taylor, and Taylor and Sealy, and to provide a less circuitous
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routing to shippers, grant BNSF overhead trackage rights on the UP
Taylor-Milano line;

Because UP’s local switch service via haulage and reciprocal switch
between BNSF and its customers has been unacceptable, order neutral
switching supervision on the former SP Baytown and Cedar Bayou
Branches and on the former SP Sabine and Chaison Branches serving the
Beaumont-Port Arthur, TX area. The neutral switching supervisor would
be selected by the parties unless they were unable to agree, in which
event the neutral switching supervisor would be selected by an arbitrator;

In order to eliminate significant delays caused by UP to BNSF's trains
providing service to the Houston Public Elevator, order the Port Terminal
Railroad Association (“PTRA") operation of the UP Clinton Branch in
Houston;

In order to enable BNSF to provide efficient competitive operations and to
compete with UP, grant BNSF overhead trackage rights to enable BNSF,
should it determine to do so, to join the directional operations over any UP
line or lines in corridors where BNSF has trackage rights over one, but not
both, lines involved in the UP directional flows, including, specifically, over
the Fort Worth to Dallas, TX line (via Arlingion);

In order to enable BNSF to avoid the continuing congestion in the Houston

terminal area, grant BNSF trackage rights on additional UP lines for BNSF
to operate over any available clear routes through the terminal as
determined and managed by the Spring Consolidated Dispatching Center,
including the SP route between West Junction and Tower 26 via Chaney
Junction; and

Bacause of the increasing congestion in the corridor and the need to better
coordinate BNSF and UP trains arriving and departing the Houston area
on UP lines north of Houston, order the coordinated dispatching of
operations over the UP and SP routes between Houstor. and Longview,
TX, and Houston and Shreveport, LA, by the Spring Consolidated
Dispatching Center.
Unless BNSF's proposed realignments are undertaken, BNSF will not be able to
provide the reliable and dependable competitive service that shippers have a right to
expect and that the Board envisioned when it approved the merger. The requested

additional conditions are also required to enhance the effectiveness of directional running
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and other operational changes in the Gulf Coast area adopted by UP in an effort to
increase capacity and reduce congestion. Further, the proposals will lessen the

infrastructure and capital investment needed in the Houston area by decreasing the

amount of traffic going through Houston, and they will allow capital that otherwise might

be required in Houston to be used for other equally critical rail purposes. The
realignments will also benefit UP and shippers on UP by removing traffic from its
congested lines and by enabling it to provide more reliable and efficient service to its
own shippers over those lines.

BNSF’s other proposal -- overhead trackage rights over UP's line between San
Antonic and Laredo -- is designed to assure that competition at this critical Mexican
gateway does not continue to be adversely impacted by (1) the unnecessary routing of
traffic through Houston, UP’s south Texas congestion and service problems and UP’s
favoritism of its own business, and (2) the unforeseen changes in market structuring,
including the influence of KCS on Tex Mex's ability to work with BNSF at Laredo and the
unexpected lack of direct competition in the privatized Mexican rail system. The
conditions requested by BNSF would ensure that these conditions do not prevent
shippers from receiving fully competitive service at that gateway. In the event the Board
determines that such trackage rights should not be granted, BNSF alternatively requests
that Tex Mex be required to provide interline service to BNSF at rates and service levels
the same or better than those offered by Tex Mex to any other interline carrier.

BNSF's proposals for structural realignments will not expand its access to

shippers and will not substantially affect Tex Mex or UP traffic levais. BNSF's
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information indicates that the level of traffic that Tex Mex has gained since the merger
of UP/SP has been substantial and that the overall level of traffic Tex Mex would
continue to participate in if BNSF were to be granted trackage rights to Laredo would not
be substantially affected. Indeed, through the ownership arrangements of Tex Mex by

KCS and TMM, as well as Tex Mex’s access to Houston and a connection with KCS at

Beaumonit, Tex Mex has more than replicated its pre-merger Corpus Christi connection

with SP. It now has a second direct interchange connection with U.S. Class | carrier
(KCS) in addition to its connection with BNSF, and it gained access to customers in
Houston, one of the largest rail originating and terminating stations in the United States
for business moving to and from its primary market, Mexico. In addition, a recently
announced marketing agreement between Canadian National (“CN”), lllinois Central
(“IC"), and KCS will channel additional business to and from Mexico via Tex Mex and the
Laredo gateway. Tex Mex's negotiations with BNSF over the past year, at the direction
of its owners, have shown BNSF that Tex Mex is neither interested in, particularly wants,
nor needs BNSF's Laredo gateway traffic, and that, given a choice between U.S.
connecting carriers, it has chosen to be KCS dependent and linked rather than be an
interline partner with BNSF. BNSF’s analysis of train flows also shows that BNSF is
likely to gain at most one train per day from UP.

Finally, UP has proposed various infrastructure improvements for the Houston and
Gulf Coast area in its May 1, 1998 “Report on Houston and Gulf Coast Infrastructure”
filed in the Ex Parte No. 573 and Service Order No. 1518 proceedings that might

eventually help relieve the congestion and service problems if they are in fact
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implemented. There is, however, no commitment by UP to many of the capital
investments proposed in its report, and any relief for shippers resulting from the
proposed projects, even if completed, may be years in the future. Notwithstanding UP's

proposed infrastructure projects, the present inability of BNSF to efficiently implement

the Board's conditions designed to provide competitive alternatives to shippers calls for

immediate and permanent remedial action.

SUPPORTING INFORMATION FOR APPLICATION
PURSUANT TO 49 C.F.R. § 1180

This Section contains supporting information for BNSF's request for structural
realignments of the conditions previously granted by the Board in Decision No. 44. For
the convenience of the Board, BNSF has organized its supporting information according
to the Board's regulations at 49 C.F.R. § 1180, as applicable to its request.

Description Of The Pr. d Structural Realignmen 1180. 1)(

A comprehensive description of BNSF’s proposal for structural realignments is set
forth in the accompanying Verified Statements of Messrs. Rickershauser and Hord. In
summary, BNSF proposes that the following additional conditions be imposed by the
Board:

1) Grant BNSF permanent bidirectional overhead trackage rights on UP’s

Caldwell-Flatonia-San Antonio (from MP 30.8 at Caldwell to MP 219.1 at
Heafer Junction) and Caldwell-Flatonia-Placedo lines (from MP 30.8 at
Caldwell in UP’s Ennis Subdivision to MP 14.2 at Placedo in UP’s Victoria
Subdivision);

Allow BNSF to operate via trackage rights over both the UP line and the
SP line (from MP 172.6 to MP 205.2 ) between Harlingen and Brownsville,
TX (until such time that UP constructs a connection between the UP and

SP lines at Brownsville, completing the rail bypass project) and BRGI to act
as BNSF's agent for such service;
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Grant BNSF overhead trackage rights on the UP Taylor-Milano line from
MP 109.90 at Milano to MP 144 .4 at Taylor;

Order neutral switching supervision on the former SP Baytown Branch and
Cedar Bayou Branch and on the former SP Sabine Branch and Chaison
Branch serving the Beaumont and Port Arthur, TX area. The neutral
switching supervisor would be selected by the parties, unless they were
unable to agree, in which event the neutral switching supervisor would be
selected by an arbitrator;

Order PTRA operation of the UP Clinton Branch in Houston;

Grant BNSF overhead trackage rights to enable BNSF, should it determine
to do so, to join the directional operations over any UP line or lines where
UP commences directional operations and where BNSF has trackage rights
over one, but not both, lines involved in the UP directional flows, including,
specifically, over the Fort Worth to Dallas, TX line (via Arlington);

Grant BNSF trackage rights on additional UP lines in the Houston terminal
area for BNSF to operate over any avzilable clear routes through the
terminal as determined and managed by the Spring Consolidated
Dispatching Center, including, but not limited to, the former SP route
between West Junction and Tower 26 via Chaney Junction;

Order the coordinated dispatching of operations over the UP and SP routes
between Houston and Longview, TX and Houston and Shreveport, LA, by
the Spring Consolidated Dispatching Center; and

9) Grant BNSF overhead trackage rights on UP's San Antonio-Laredo line
between MP 264.3 at South San Antonio and MP 412.51 at Laredo.

The granting of these structural realignments will ensure that the Board's intent

in granting BNSF certain conditions to ameliorate the anticompetitive effects of the

UP/SP merger will be fully realized.
In conjunction with its request for trackage rights on UP's line to Laredo, BNSF

is also seeking terminal rights over the International Bridge in Laredo.




BNSF's business and telephone number for purposes of this proceeding are:

The Burlington Northern

and Santa Fe Railway Company
3017 Lou Menk Drive

P.O. Box 961039

Ft. Worth, Texas 76161-0039
(817) 352-2353

The names and addresses of BNSF's counsel to whom questions concerning this
proceeding can be addressed are:

Jeffrey R. Moreland

Richard E. Weicher

Michael E. Roper

Sidney L. Strickland, Jr.

The Burlington Northern

and Santa Fe Railway Company
3017 Lou Menk Drive

P.O. Box 961039

Ft. Worth, Texas 76161-0039
(817) 352-2353

Erika Z. Jones

Adrian L. Steel, Jr.

Kathryn A. Kusske

Kelley E. O'Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

(202) 463-2000

Proposed Time Schedule For Consummation Of
The Structural Reali n i

BNSF is committed to implementing the requested structural realignments as

soon as practicable upon imposition by the Board.




Purpose Sought To Be Accomplished By
The Remedial Condition 1180. 1)(iii)).

The purpose sought to be accomplished by the proposed structural realignments
is fully discussed in the accompanying Verified Statements.

The Nature And Amount Of Any New Securities
r r Financial A 1 i

BNSF does not plan to issue any new securities or need special financial
arrangements in order to implement the requested structural realignments.
ublic Inter: ificati 1
As more fully discussed, the accompanying Verified Statements of Messrs.

Rickershauser, Hord and Kalt, the structural realignments BNSF proposes will enhance

BNSF's ability to provide reliable, dependable and consistent service in the Houston,

south Texas and Gulf Coast areas. BNSF has not been able to provide such service to
shippers in these areas because of the congestion in and around the Houston area and
on UP lines in south Texas and because of post-merger developments involving the
relationship between Tex Mex and KCS and the structure of the Mexican rail system.
Absent imposition of such realignments, the Board's intent to ameliorate the
anticompetitive impacts of the UP/SP merger by granting BNSF rights will not be
realized. The interests of the shipping public would be served by the requested

structural realignments.




ff n Competition (§ 11
The effect of the structural realignments on intramodal competition is discussed
in the Verified Statements of Messrs. Kalt and Rickershauser. The structural
realignments will provide BNSF with the necessary tools to compete effectively against
UP as the Board envisioned in the UP/SP merger.
ial Considerati ii

The structural realignments will result in operating economies, including operating

savings, from the rerouting of current BNSF traffic over shorter distances and from

operation flexibility. There is also expected to be an increase in traffic, and resulting
increased BNSF revenues and earnings available for fixed charges and net earnings.

Effect Of The Increase, If Any, Of Total Fixed
r Resulting From tructural lignment (§ 1180. iii)).

There is not expected to be any increase in the total fixed charges as a result of
the structural realignments.
ff n A f Tran ion ice To The Publi ; i
The proposed structural realignments will improve the adequacy of transportation
service to the public by providing BNSF with less congested routing options for its traffic,
as well as freeing up needed capacity on congested routes for UP and Tex Mex traffic.
As a result, shippers whe have been experiencing service problems due to the
congestion in and around Houston will benefit from all three carriers’ increased ability to

provide more reliable and improved operations in the region.




ff n | v)).
BNSF does not anticipate that any BNSF employees will be adversely affected by
the proposed structural realignments.

Effect Of Inclusior (Or Lack Of Inclusion)
her Railroads In rri 180. vi)).

Inclusion is not a relevant consideration in this proceeding because the structural
realignments proposed do not involve the merger or control of at least two Class |
railroads. Cf. 49 U.S.C. § 11324 (b)(2). It will not result in harm to essential service
provided by BNSF, and therefore there is no basis for ordering the inclusion of any
carrier.

[ i r ripti 1

Numerous shippers and others support BNSF's requests for additional

remedial conditions. Verified Statements of support, received to date, are attached

hereto as Exhibit 5.

A List Of States In Which Any Part Of
The Pr li i

The states in which the real property of Applicant BNSF is situated and in which
it conducts railroad operations are as follows:

Alabama, Arizona, Arkansas, California, Colorado, Florida, Idaho, lllinois,
lowa, Kansas, Kentucky, Louisiana, Minnesota, Mississippi, Missouri,
Montana, Nebraska, New Mexico, North Dakota, Oklahoma, Oregon, South
Dakota, Tennessee, Texas, Washington, Wisconsin, Wyoming, and the
Canadian Province of British Columbia.




BNSF is submitting with this Application various maps which depict other rail lines
in the territory and principal geographic points in the region, as well as the routes
involved in the additional remedial conditions BNSF has requested.

Explanation Of The T tion (§ 1180.6(a)(7)(i)).

The nature and terime of the proposed structural realignments are described in
the Verified Statements of Messrs. Rickershauser and Hord. With respect to the
trackage rights to be granted to BNSF, BNSF proposes that UP be compensated under
the same terms as were approved in the BNSF Settiement Agreement.

Agreemen 11 7)(ii)).

BNSF proposes that PTRA’s operation of the UP Clinton Branch in Houston would

be governed by the dispatching protocol reé;uired under the Chemical Manufacturers

Association Agreement dated April 18, 1996 (hereinafter referred to as “dispatching
protocol”’). With respect to the provision of neutral switching on the Baytown, Cedar
Bayou, Sabine, and Chaison Branches, BNSF proposes that those operations also be
governed by the dispatching protocol. In addition, BNSF proposes that the trackage
rights it has requested would be governed by agreements similar to those entered into
between BNSF and UP for the trackage rights granted BNSF in Decision No. 44.
nsoli nf
This section of the regulations does not apply to BNSF's proposal since it does

not involve a merger or consolidation.




rt Order (§ 1180.6(a)(7)(iv)).

BNSF is the real party in interest; this section is therefore inapplicable.
Pr Incl In The Pr R ial Condition 1180. 7
The property included in BNSF's proposal for structural realignments involves
property of UP, Tex Mex and PTRA located in Texas as further detailed in the maps
attached to the Verified Statement of Mr. Hord.

Description Of The Principal Routes And
Termini Of The Lines Involved (§ 1180.6(a)(7)(vi)).

See Operating Plan as set forth in the Verified Statement of Mr. Hord.
Government Assistance (§ 1180.6(a)(7)(vii)).
No governmental financial assistance is involved in the proposal.
Environmental Data (§ 1180.6(a)(8)).

Based upon the traffic studies and other analysis accompanying this filing, BNSF
does not expect that the rerouting of BNSF existing rail traffic and additional traffic from
diversions that is reascnable and likely to be associated with the proposed structural
realignments will result in any significant changes in operations of the lines at issue that
would exceed the thresholds in 49 C.F.R. § 1105.7(e)(4)or (5).

More specifically, the proposed structural realignments will not involve the
diversion from rail to motor carriage of more than (i) 1000 rail carloads a year, or (ii) an
average of 50 rail carloads per mile per year for any part of the affected line. 49 C.F.R.

§ 1105.7(e)(4). Nor will the proposed structural realignments involve:

(A) An increase in rail traffic of at least 100 percent (measured in gross ton
miles annually) or an increase of at least eight trains a day on any
segment of rail line affected by the proposal, or (B) An increase in rail yard
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activity of at least 100 percent (measured by carlcad activity), or (C) An

average increase in truck traffic of more than 10 percent of the average

daily traffic or 50 vehicles a day on any affected road segment.

49 C.F.R. § 1105.7(e)(5).

No historic report is required under 49 C.F.R. § 1105.8 because the trackage
rights proposed under BNSF'’s structural realignments wili not substantially change the
level maintenance of railroad property. See 49 C.F.R. § 1105.8(b)(3).

ket Im lysi 1180.7).

BNSF has analyzed the traffic flows as they existed prior to the filing of this

Application and as they would exist if BNSF's Application were granted. This analysis

is presented in the Verified Statements of Messrs. Rickershauser and Richard W. Brown.
Further, a market impact analysis of BNSF’s request for trackage rights from San
Antonio to Laredo is found at Attachment 1 to the Verified Statement of Mr. Brown.
rating P! 11
The Operating Plan, set forth in the Verified Statement of Mr. Hord, describes
BNSF’s planned operations under the proposed structural realignments.
CONCLUSION
BNSF’s efforts to provide reliable, dependablé and consistent service over its
trackage rights lines are continuing to be hampered by the structural deficiencies in
BNSF's rights discussed above and by the disproportionate impact, whether intentional
or not, that the congestion and service problems on UP’s lines are having on BNSF's
operations. In addition, other post-merger developments involving the relationship

between Tex Mex and KCS and the structure of the Mexican rail system have adversely

A




affected BNSF's ability to provide rail shippers a viable competitive alternative to UP at

Laredo, TX. BNSF's proposals -- designed to divert traffic away from Houston and other

congested areas and to ensure timely and reliable switching in the Houston area and

along the Gulf Coast -- would allow BNSF to effectively offer competitive service in the
areas in which the Board intended BNSF to be a competitive replacement for the former
SP. Those proposals are not designed to increase BNSF's access to any additional
shippers, but instead are those which BNSF believes are minimally necessary to ensure
that the competition which the Board envisioned when it approved the UP/SP merger can

be achieved.




Respectfully submitted,

oo Z-Jones/cdhs

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr. Kelley E. O’'Brien

The Burlington Northern Mayer, Brown & Platt

and Santa Fe Railway Company 2000 Pennsylvania Ave., NW
3017 Lou Menk Drive Washington, DC 20006

P.O. Box 961039 (202) 463-2000

Ft. Worth, Texas 76161-0039
(817) 352-2353

and
1700 East Golf Road

Schaumburg, Hllinois 60173
(847) 995-6887

Attorneys for The Burlington Northern and Santa Fe Railway Company

July 8, 1998




CERTIFICATE OF SERVICE
| hereby certify that a copy of the foregoing Application For Additional Remedial

Conditions Regarding the Houston/Gulf Coast Area is being served, by first-class mail or

hand delivery, on all parties of record in this proceeding.

fuw SO0

Adrian L. Steel, Jr.

July 8, 1998
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THE KANSAS CITY SOUTHERN RAILWAY COMPANY
et WEST BLEVENTHN STRLET
Ransas CiTY, MISSCUR: 84:108-1004

e Masch, 1998
ap®

ey VIAFAX $17-3527100
Mer. Robert D. Krebs :
Chairman, President & CEO
Butlington Nosthern Santa Fe
2650 Loy Menk Drive
Fr. Worth, TX 76131-2830

Dear Rod:

It accurs 10 me in liseaing to Nm,omcmnm 8NSF's propased
relationship with Tex-Mex, you may not bave considered e Kansas Ciry Southery/Tex-Mex

relstionship. The Kansas City Southemn and Transporaciaa Maritima Mexicana entered into o
Joint Venture Agreement on December 1, 1995, in which it was agreed that each pasty would use
frs best efforts to develop Mexican truffic vin Tex-Mex and the KCS rail system in che Ugized
States. Indeed, the Jolat Venture Agreement specifically provides that it is understood and
sgreed between the parties hereto that the joint veature sbal] be the exclusive

panties in the creation, development and enhancement of such rail traffic berween the United
Sttes and Mexico.” Other irplementing sgreements underscore the parties’ abligation aot to
engage in sctivities in competition with or adverse to the joint veature concept.

Systematic activity which is almed &t devaluing the KCS franchise through interference with a

valuable conmactual business selstionship violates the lsw. We are prepared to take whatever
sction that may be required to protect our franchise, 1o enforce cur contractual rights and o

prevent the disruption of our celationships.

You shewld also be awase t2: the authority of Tex-Mex exscutives to executs aa agreement with
BNSF covering Tex-Mex's bandling of BNSF tuffic is limhed and will require Tex-Mex board

approval if certain parameters are exceeded.

mnnnpke,mvytawsrdwmmummmm-m

without the degradation of the KCS and withou! disruption of the KCS-Tex-Mex-TFM

parnership. 1 remain hopeful that the BNSF will choose t act lawfully and cooperatively.
Sincersly,

72 AL

Michael R.

ec:  Richard P. Brucning
Allan Vaa Fleet, Esq., Vinson & Elkins
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Buritagten Nerthera Sasma Fe

PO Bax 961052

Port Word TX 76161-0053
2650 Lou Menk Deive 2nd Floor
Fort Worth TX 76131-2830
017.3526400

8173527100 Fax

March 12, 1998

Mr. Michael R. Haverty

President and

Chief Executive Officer

The Kansas City Southern Railway Company
114 West Eleventh Street

Kansas City, Missouri 64105-1804

Dear Mike:

This is in response % your letter of March 9, which frankly took me by surprise. When the
Surface Transportation Board approved the UP/SP merger in 1996, one of the conditions of approval was
that BNSF be given access to Tex Mex so that BNSF could compete with the merged UP/SP for waffic
over Laredo. Since that time, BNSF has been working hard to establish a durable relationship with Tex
Mex in accordance with the Board's conditions and expectations.

You now seem to be asserting that there {s 2 contract, executed in 1995, that very substantially
limits the ability of Tex Mex to cooperute with BNSF, in accordance with the Board's expectations. To
the best of my knowledge, that contract was never previously brought to the attention of BNSF or the
Surface Transportation Board. Itis not possible for BNSF to analyze the limitations, if any, that the
1995 contract places on Tex Mex's ability 10 cooperate with BNSF unless you supply s copy of that
contract to us. I therefore request that you send me a copy as soon as possible.

In the meantime, BNSF and Tex Mex will ~ in fact, must - continue to cooperate as interline

partners, which necessarily requires them to agree with each other on basic terms such as divisions to
provide effective service to shippers. Iassume that you are not taking the position that such cooperation,
which is the essence of the condition impased by the Board, violates any agreement between KCS and
TMM (or any other party).

Once you have supplied me with a copy of the 1995 contract and any tmplementing agreements,
our lawyers will analyze it w determine what limitations, if any, it places on ENSF and what actions, if
any, BNSF should request from the Swrface Transportation Board.

[ can assure you that the policy of BNSF is to compete vigorously but lawfully.
Sincerely,

[Pl

Robert D. Krebs

Hon. Linda Morgan w/enc.
Hon. Gus Owen w/enc.
Hon. Vermnon Williams w/ene.
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THE KANSAS CITY SOUTHERN RAILWAY COMPANY
1o WwEST ELEVENTH STREET
KanSAS CITY. MISSOURI 641051804

M1Cwalys. R ravesTy
: PRUS:DENT
an@
CES CasCuTivE QrriCen

Mareh 13, 1998

Mr. Rodernt D. Kreds VIA FAX 817-352-7100

Chainman, President and CEO
Budington Northern Santa Fe Corporation
2650 Loy Menk Drive

FL Worth, TX 76131-2830

Dear Rob:

In response to your letter of March 12, | must say that | am puzzted by yeur expressions
of "surprise® and befleve that you seriously misunderstand our purpose in writing you,

The remien;mp between TFM, Tex Mex, and KCS was thoroughly discussed at
Meetings in late 1996 attended by BNSF personnel at the highest level. My letter was
not intended to inform you of the nature of our relationship, of which you aiready were
aware, but meraly to note that it had been specified in formal conyact,

Your lefter seems to indicate that Tex Mex's role under me UP/SP merger conditions is
fo operate as BNSF's minion, at whatever cost to Tex Mex, and that the STB intended
and expected such a stucture. We believe that condiiens granted Tax Mex in the
UP/SP proceeding are for the benefit of the Tex Mex, of shippers, and of competition.
Any altempt 1o charactenze the STB's order as requiring unlimitea acquiescence to
BNSF demanas is simply unjustified and improper. | have directed our legal counsel o
address these issu2s and 1o inform the STB of our positian.

We did not say in our leter, and you are wholly unjustified in stating, that our eontract
rights “very substanbally fimit the ability of the Tex Mex cooperats with BNSF.® We
believe that it is in the best interests of BNSF and Tex Mex that Megotiations continue.

We further believe that there is absolutely no reasen that a “cooperatve® agreement
cannot be reached between Tex Mex and BNSF mat is profitable to both parties and
improves rail service. We remain firm in our position, however, that such an agreement

cannat contain provisions which are in derogatien of our rights.




Mr. Krebs
March 13, 1998
Page 2

We are enclosing pertinent sections of our joint venture agresment with TMM. We trust
that BNSF is willing 10 continue discussion with Tex Mex while rupodng the

agreemmbm il's owners.

Sincerely.

2L

Michael R. H

cc. Honondble Linda Morgan
Honorable Gus Owen
Honordble Vernen Williams




SOINT VEWTURE AGREZNENT

TRls Joiat Veutuss Agreement 1s rade as of The 1st day of
Cecemper. 1995 =y 2na Satveen Traansportacion Maritisa Nezicans.
8.2. 4e¢ GC.V., 3 Mexican Carporation ("IMM®) and ZXassas city
Soutders Iaduatyies. Izc., 3 Delavare corporatica ("XCSIv).

ZXTYEELEZE:

WERREAS, 3CST recognizes and values TrM’s experiencs and
expertise as an :ncernatianal freighct carrier and TMN, ‘a Tarn,
recognizes and values KCSI’s experience and expertise, ehrough its
higaly efficient r3il subsidiary, The Kansas City Soutnern Railvay

Company, as 3 Class 2 cailz-oad 1n tae United States:

WEEXEAS, Ite geverzaent ct the United Mexican States has
dnnounces its intenzizn s sell sastaia :ncCerests i1y rail systens
in the Unized Mexicaz S22%es (2acr scea :acerest seing referred to

RTINS 3 oidding mrocess en verms and

herein as a "Rail Syssea~) 2av3us
conditions to be annourcea bty Thg United Mexican States gavernment:

é

WEEREAS, M and XCST are desirous of fav=ing 2 aims
venturs to oake an cifer TO purcaase aa interest :3 wae Rail
Systeass and thereaiter ta operate the nail Systens:

WEEREAS, Tt and XCSI 3re also desireus of providing

Suppert o Mexrail. Iac., 3 Delavare corporacion ("Tex-Mex”), ovned

Sy M and KCSY: and

WEZREAS, TN and KCST also desire to explove additienal
projects rslated ta tie owvnersaip ana opsraticn of sail systems.

NO¥, TEERIFORE. :ae parties agree as fellows:

ARTICIE I
Purpose

. 3.3, g3e8. MM and XCSI hereby agree to
fors a joint veatuse. ==e purposes of vhich are as follows: (i) ©o
conduce camprenensive ¢ue diligence of the Rail Systems, including
Vith respect to tie financial, operavicnal and legal aspects
Thereef, (ii) L{f TN and KCSI eacn agree folloving che campletion
9f °‘such due diligencs analysis, =o Prepare a vrivtten bid to
purchiase ane o< 3ore Rail Sysctems, as and Vhen such Rail Systems
are affered for sale in accsraance vith the quidelires established
by the Mexican goversment: (iii) if an iaterest in the Rail Systems
has been acquired. o operate the Rail Sysceas for the purpose of
de\_nlopinq a4 north/soych rajlvay sysctem connecting the purchased
Rail Systems vith the rail systess OFerated by KCSI in vhe United




Seates (che “NCSY 231l Systew*) and the rail systes operated by
Tax-Nex (the “Tex-Mex Rall Syszem”): ({V) TO vork Together to
2 232 and KCSI in csanection wieh any rail

further the intezasts c2 T
sergers in ke Unized States, i(acluding wvier respect ve the
prosesed Union F2erlic/Ssushara Fac:fic =erger: (V) se

opporctunities c©3 ensnle TMM and SCSI ta enmance rail traffic
betveen Nexico ana IRe Uzited Scates and, in tnis regqazd, it is °
ungerstood and agresd Betveen the pRrTies hereto TAAC the Jeint

venture saall ke e exclusive agency of dorh parvies in e

creacion, develcr=en:z ang enhancesent ¢f such rail tragfic bexveen
the United Sctaces ana Mexica: (vi) te pravide SUPPOTT TO Tex-lex
including, the uses of z3e Tex-Mex R2il Systea to carry freight ince
and out of Mexico: ana (vii) to pursue sucn othsry prejyects as are

hereaftar agreed to by Tt and KCSI.




ARTICIE IV

Cavenaats

Subject to the previsions of wais

4.3, Jeint Covensyes.
Agreesent, T and KCS: heredy cavenant vith each other as follovs:

' (8) Eaea parcy snall use its best effores to furcher the

In connection therevith, MK vill

purposes of this jeint venturas.
dse its best efforets c©o obrain rail freight to be delivered gres
Nexico to those sztates in the United States currently served by

on

KCSI, to the extent econosically practicable, te be

thae purchased Rail Systems in Mexico. the Tex-Mex mail System, and
KCSI Rail Systes in the United Scates. KCSY will use its best
effIrts to obtain rail freight to be delivered ®y it from the
Unized Scaxes to Mexics, to the exwent eéconemically practicadble, te
Se cTansperted on the purchased Rail Systews 3nd the Tex-Nex Rail

Syssea.
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TROUTMAN SANDERS LLP

ATTORNETYS AT L AW

A LIMITED LIABILITY PaaTwEasNIP

1300 | STREET. N.W.

SUITE 500 EAST
WASHINGTON, D.C. 20005-3314
TELEPHONE: 202-274-2950
FACSIMILE: 202-274-2994
willism.mullins@troutmansanders com

William A. Mulling 202-274-2953
March 16, 1998

HAND DELIVERY

The Honorable Linda J. Morgan
Chairman

Surface Transportation Board
1925 K Street, NW

Suite 820

Washington, D.C. 20423

RE: Mr. Krebs’ March 12 Letter To Mr. Haverty

Dear Chairman Morgan:

On March 9, Mr. Haverty sent a letter to Mr. Krebs to remind him of the fact that the
parent companies of Tex Mex and KCS had, on December 1, 1995, entered into a Join! Venture
Agreement whereby each party agreed to use their best efforts to develop NAFTA traffic that
would flow over the KCS/Tex Mex system. On March 12, Mr. Krebs replied to that letter and
surprisingly, sent copies to both you and Vice Chairman Owen. Today, Mr. Haverty has replied
to Mr. Krebs' March 12 letter and has sent copies of that reply to you and Vice Chairman Owen.
[ write to clarify the record with respect to certain incorrect assertions made by Mr. Krebs
regarding the scope and intent of the Board's decision in the UP/SP merger proceeding.

Despite the fact that BNSF has been aware of the existence of the ¥.CS, Tex Mex, TFM,
joint venture since latc 1998, he usserts that the "contract was never previously brought to the
attention of BNSF or the Surface Transportation Board." Neither Tex Mex nor KCS were under
any statutory obligation to disclose to BNSF the existence of the joint venture during the course
of the UP/SP merger proceeding. BNSF could easily have filed discovery and made its existence
an issue during the merger. BNSF did neither; the reason being that the existence of the
agreement had no relevance to the UP/SP merger.

Mr. Krebs letter continually asserts that Tex Mex was to cooperate with BNSF “in
accordance with the Board’s expectations” and that cooperation between BNSF and Tex Mex
was “the essence of the [Tex Mex] condition imposed by the Board.” There is absolutely no
reference in any of the STB decisions that the STB was granting Tex Mex the condition in order
to help BNSF or encourage cooperation between Tex Mex and BNSF. Indeed, in Decision No.
47, served Sept. 10, 1996, BNSF asserted that, pursuant to the UP/BNSF settlement agreement,




The Honorable Linda J. Morgan
March 16, 1998
Page 2 7

any agreement implementing the Tex Mex trackage rights condition required BNSF’s written
consent, which BNSF asserted would be forthcoming only on terms acceptable to BNSF. The
Board rejected BNSF’s position and specifically stated that “those rights are not contingent upon
BNSF’s approval.” Decision No. 47 at 4. This is not language consistent with the assertion that
the “essence” of the Tex Mex condition was intended to foster cooperation between BNSF and

Tex Mex.

Reading Decision No. 44 at 147-151, it is clear that the Board granted the condition not
to favor either BNSF or KCS, but to ensure that Tex Mex survived as a carrier and to ensure that
NAFTA shippers, using either UP, BNSF, or KCS, had alternative routings into Mexico through
Laredo. Contrary to Mr. Krebs’ assertions, the decision indicates that rather than using a
BXSF/Tex Mex rouiing as the primary alternative to UP for NAFTA traffic, the Board fully
intended BNSF to compete against UP by using its Eagle Pass and Brownsville gateways, see
Decision No. 44 at 147, 148, n. 181, and 149.

If the "essence” of the Board's decision was to establish a BNSF/Tex Mex routing into
Mexico, which i§ what Mr. Krebs is basically asserting, then one must ask why BNSF opposed
those rights in the first instance and continues to oppose those rights in court. BNSF consistently
argued that Tex Mex's trackage rights were not needed because BNSF would be an effective
competito: without Tex Mex getting any trackage rights. BNSF should spend time developing
the Eagle Pass and Brownsville gateways rather than constantly complaining about the "lack of

cooperation” by Tex Mex.

While Tex Mex has a statutory obligation to interchange with carriers it connects with,
nothing in the statute or the UP/SP Decision requires that Tex Mex provide equal or neutral rates
to all interchange carriers. Nothing in the Joint Venture Agreement prohibits 2 Tex Mex/BNSF
routing or a joint marketing agreement, and Tex Mex and KCS will continue to cooperate with
BNSF to encourage BNSF to route its traffic to Tex Mex. Indeed, given Tex Mex's precarious
financial situation, it is in Tex Mex’s and KCS’s self interest to put as much traffic as possible
over the Tex Mex and TFM.

Sincerely yours,

o T

William A. Mullins
Attorney For The Kansas City Southern
Railway Company

Vice Chairman Owen
Secretary Williams
Mr. Robert Krebs
Mr. Jeffrey Moreland
+Ms. Erika Jones
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VERIFIED STATEMENT
OF PETER J. RICKERSHAUSER

The purpose of this Verified Statement is to describe how The Burlington Northern
and Santa Fe Railway Company’'s (“BNSF") ability to provide shippers in the Houston
and Gulf Coast area with reliable, dependable and consistent service over the lines and
at the points to which BNSF gained access as a condition of the UP/SP merger has
been significantly impeded by structural deficiencies in certain of the rights BNSF
received over those lines and at those points, and by UP's practice of favoring itself
when the continuing congestion and other service problems on those lines preclude
normal operations. Further, this Verified Statement will describe how post-merger
developments involving the relationship between Tex Mex and KCS and the structure of
the Mexican rail system have adversely affected BNSF’s ability to provide rail shippers
with a viable competitive alternative to UP at Laredo, TX. Finally. this Verified Statement
will describe BNSF's proposals to ensure that it is able to provide shippers in Houston

and the Gulf Coast area with effective competitive service.

A.
BACKGROUND AND QUALIFICATIONS

| am Vice President, Marketing of BNSF for the UP/SP Lines and the Mexico
Business Unit. My business address is 2650 Lou Menk Drive, Fort Worth, Texas 76131.
- | joined BNSF in October 1996 as Vice President, Marketing, UP/SP Lines. In this

capacity, | am responsible for coordinating the marketing and implementing of the new

service opportunities that BNSF offers to shippers as a result of the merger of UP and

SP. BNSF gained access to more than 4,200 miles of UP and SP track through a




combination of trackage rights and line purchases as a condition of the September 1996
UP/SP merger. With the formation of a Mexico Business Unit at BNSF during the third
quarter of 1997, | was given the additional responsibility of overseeing the start-up and
business development activities of this group. This relates directly to BNSF's dealings
with Mexican rail carriers and Tex Mex, as well as BNSF's use of and business growth

relating to the lower Rio Grande border crossing points with Mexico, to which BNSF

gained access as a result of the settlement agreements and conditions in the UP/SP

merger proceeding.

Prior to joining BNSF, | was Vice President, Sales, with SP in Denver, Colorado,
where | directed SP's field carload sales force in the United States and Canada. From
1991 to 1995, | was Managing Director, Regional Sales-Midwest, in Lisle, lllinois, for SP.
My responsibilities in that position included planning and directing sales activities for
SP’s largest domestic carload sales region.

From 1982 to 1991, | held a number of sales and marketing management
positions with Norfolk Southern Corporation, including Vice President, Sales and
Marketing, for Triple Crown Services, Inc., a Norfolk Southern subsidiary; Director,
Intermodal Marketing; and district sales manager positions. Previous to that, | held a
series of positions in railroad operations and maintenance-of-way departments with
Conrail predecessors Central Railroad Company of New Jersey and the New York &
Long Branch Railroad Co. in the Northeast, followed by sales representative and district

sales manager positions in lowa with the Norfolk & Western Railway Co.




| earned a Bachelor of Arts degree from Franklin & Marshall College in 1971, and
a Master of Arts degree in 1974 from Syracuse University.
B.

IMPEDIMENTS TO BNSF’S ABILITY
TO PROVIDE FULLY EFFECTIVE COMPETITION

As | discuss in detail below, BNSF has encountered numerous impediments to full

utilization of the rights it received in the UP/SP merger proceeding. These impediments

arise principally from the fact that the trackage rights that BNSF received in the UP/SP

merger require a significant amount of the traffic to which BNSF gained access to
unnecessarily be routed through the Houston terminal area or other congested areas on
UP's system in south Texas and along the Gulf Coast, when alternative, potentially less
congested routes are available. As the Board has recognized, there are significant
infrastructure and capacity problems in these areas, and, by being required to route this
traffic through the Houston area, BNSF's ability to provide service competitive to UP's
service is hindered.

While BNSF has made continuing efforts to bring the problems it is facing as a
result of these impediments to the attention of UP and its senior management and has
proposed solutions that would result in benefits to not only BNSF’s customers but also
to UP's custocmers, |JF has so far refused to adopt any of those BNSF proposals.
Indeed, UP'’s current ractices dealing with these problems, whether intentional or not,
are having the effect of favoring UP’s interests over those of all other affected parties
and are creating a competitive advantage in UP's favor. These practices have resulted

in a troubling number of instances of UP’s traffic being favored over BNSF'’s traffic, with

3




BNSF unable to properly utilize the rights it obtained over UP to provide the necessary
service in order to compete effectively with UP. Further shippers using BNSF service
over the trackage rights lines to which BNSF gained access as a resuit of the UP/SP
merger are disadvantaged. While UP has taken the position in its discussions with
BNSF that the service problems BNSF is facing are no worse than the service problems
UP itself has to deal with, that is not a sufficient answer. Even if true, shippers are still
not receiving the effective competitive service envisioned by the Board when it approved
the UP/SP merger and directed BNSF to fill the service and competitive gaps created
in the market by the exit of an independent SP.

Another area ot concern centers around the switching services UP provides to
BNSF and its customers, both in terminal areas and for “2-to-1" and other customers
gaining access to BNSF as a result of the UP/SP merger. In the Houston terminal, UP’s
continued operation and supervision of the isolated Clinton Branch has led to traffic
backups and delays impacting BNSF, the Houston Port Authority, and grain shippers as
well as other shinpers throughout much of the terminal area. On the Baytown Branch,
where customers gained access to BNSF as a result of merger agreements and
conditions, as well as through the February 12, 1998 Term Sheet Agreement between
BNSF and UP (the “Term Sheet Agreement”), switching options provided by the
settlement agreement which was imposed as a condition in the UP/SP merger (the
“BNSF Settliement Agreement”) are insufficient to provide customers access to consistent

and competitive BNSF service when UP haulage and reciprocal switch services at the

beginning or end of a shipment. Indeed, direct switching of facilities by BNSF as well




as UP on a daily basis is not workable for many customers, and the addition of BNSF
local operations on top of UP local operations in an area with limited infrastructure could
worsen, not alleviate, operating congestion.

It is my opinion that the continuing congestion and service problems in and around
Houston and the Gulf Coast area are largely attributable to structural problems in the
trackage and other rights granted to BNSF by the Board in approving the UP/SP merger
and by UP’'s consistent practice of favoring its trains when congestion and service
problems on its lines preclude normal operations. These problems, which BNSF
believes can be cured through the modifications to those rights and to UP’s operating
practices that it is proposing, are preventing BNSF from providing vigorous and effective
competition to UP. In the current situation, BNSF and its customers cannot rely upon
UP to provide it with the service BNSF needs in order to compete effectively with UP.

As mentioned, other post-merger developments involving the relationship between
Tex Mex and KCS and the structure of the Mexican rail system have adversely affected
BNSF'’s ability to provide rail shippers a viable competitive alternative to UP at the critical
Laredo gateway. Because Tex Mex, under KCS's apparent guidance and direction, has
refused to agree to long-term revenue divisions that would enable customers using a
BNSF-Tex Mex routing to receive rates and service competitive with those provided by
other carriers in the Laredo market, including KCS, BNSF is unable to offer long-term

commitments to shippers on competitive terms, and its inability to do so is a substantial

impediment to BNSF’s competitiveness at Laredo. BNSF's ability to compete at Laredo

has also been adversely affected by the lack of competition among the privatized




Mexican railroads which, in the past 13 months, have replaced the operations of the
single nationalized system, Ferrocarriles Nacionales de Mexicc {“FNM"), that served all
significant Mexican markets in conjunction with all major U.S.-Mexico international rail

interchanges. The failure of such competition to materialize has caused shippers to

increasingly differentiate between the various Mexican gateways, and the adverse effects

of the other problems BNSF is facing have been magnified by these unexpected
developments.

My analysis of traffic data indicates that the structural realignments which BNSF
is proposing would substantially lessen congestion in Houston and the Guif Coast area
by routing traffic away from the more heavily congested lines and opening up capacity
in the near term for traffic moving for customers in the Houston and Gulf Coast areas.
Restoring scheduled service for both local and through traffic in the Houston area,
whether moving via BNSF, UP or Tex Mex, will enhance BNSF's ability to provide
shippers with effective competitive alternatives to UP. Additionally, decreasing the
amount of traffic traveling through Houston by shifting overhead business to other less
congested lines will reduce the infrastructure and capital investment needed in the
Houston area. Finally, rationalizing switching activities on the Clinton Branch in Houston,
as well as on the former SP Baytown, Cedar Bayou, Sabine and Chaison Branches,
should, near term, further reduce congestion and permit customers meaningful access

to operationally competitive rail transportation service.




C.
BNSF’'s PROPOSED STRUCTURAL REALIGNMENTS
BNSF’s proposed structural realignments, which are more fully described in the
Verified Statement of Ernest L. Hord submitted herewith, are of two types.
The first proposals are primarily designed to provide shippers with improved
competitive service and reduce congestion on UP lines in and around Houston and along
the Gulf Coast primarily by diverting traffic away from Houston and other congested

areas and by otherwise modifying BNSF's rights and UP's operating practices involving

both through train operations as well as local switching service. These proposals are:

1) In order to provide BNSF with the long-term operational flexibility
necessary to avoid the highly-congested UP lines between Temple and
San Antonio, TX and between Algoa and Corpus Christi, TX, grant BNSF
permanent bidirectional overhead trackage rights on UP's Caldwell-
Flatonia-San Antonio and Caldwell-Flatonia-Placedo lines;

In order to enable BNSF to begin effective and competitive trackage rights
service to both Brownsville and the TFM connection at Matamoros,
replacing UP’s erratic and often substantially delayed haulage service in
this corridor, and because of the current unique rail routes in the
Brownsville area resulting from an incomplete rail bypass project, allow
BNSF to operate via trackage rights over both the UP line and the SP line
between Harlingen and Brownsville, TX (until such time that UP constructs
a connection between the UP and SP lines at Brownsville, thereby
completing the rail bypass project) and the Brownsville & Rio Grande
International Railroad (“BRGI") to act as BNSF's agent for such service;

In order to enable BNSF to avoid congestion on the UP lines between
Temple and Taylor, and Taylor and Sealy, and to provide a less circuitous
routing to shippers, grant BNSF overhead trackage rights on the UP
Taylor-Milano line;

Because UP's local switch service via haulage and reciprocal switch
between BNSF and its customers has been unacceptable, order neutral
switching supervision on the former SP Baytown and Cedar Bayou
Branches and on the former SP Sabine and Chaison Branches serving the
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Beaumont-Port Arthur, TX area. The neutral switching supervisor would
be selected by the parties, unless they were unable to agree, in which
event the neutral switching supervisor would be selected by an arbitrator;

In order to eliminate significant delays caused by UP to BNSF's trains
providing service to the Houston Public Elevator, order PTRA operation of
the UP Clinton Branch in Houston;

In order to enable BNSF to provide efficient competitive operations and to
compete with UP, grant BNSF overhead trackage rights to enable BNSF,
should it determine to do so, to join the directional operations over any UP
line or lines in corridors where BNSF has trackage rights over one, but not
both, lines involved in the UP directional flows, including, specifically, over
the Fort Worth to Dallas, TX line (via Arlington);

In order to enable BNSF to avoid the continuing congestion in the Houston
terminal area, grant BNSF trackage rights on additional UP lines for BNSF
to operate over any available clear routes through the terminal as
determined and managed by the Spring Consolidated Dispatching Center,
including the SP route between West Junction and Tower 26 via Chaney
Junction; and

Because of congestion in the corridor and the need to better coordinate
BNSF and UP trains arriving and departing the Houston area on UP lines
north of Houston, order the coordinated dispatching of operations over the
UP and SP routes between Houston and Longview, TX, and Houston and
Shreveport, LA, by the Spring Consolidated Dispatching Center.
These proposals will ensure that trains of all involved carriers can move over trackage
rights lines with minimum delay and ensure timely and reliable switching of shippers’

facilities. Shippers should see an immediate improvement in service, and the decreased

congestion on UP lines will both (i) allow BNSF to provide effective competition to UP

in those areas where BNSF is serving as a competitive replacement to the former SP,
and (ii) increase the likelihood that UP will also be able to offer its own shippers timely

and reliable service.




The final proposal is designed to restore the pre-merger competitive situation at
the Laredo gateway to Mexico. BNSF’s proposal that it be granted overhead trackage
rights on UP's San Antonio-Laredo line will enable BNSF not only to overcome the
structural deficiencies in BNSF's rights and UP’s favoritism: to its own traffic but also the
congestion and service problems that are inhibiting BNSF's ability to compete through
use of the UP's Brownsville Subdivision between Algoa, Corpus Christi and Rotstown,
TX for Laredo gateway traffic. It will also enable BNSF to provide competitive service
to the gateway notwithstanding recent unforeseen post-merger developments involving
Tex Mex's relationship with KCS and the privatization of the Mexican rail system.

D.

IMPACT OF BMNSF'S PROPOSED STRUCTURAI REALIGNMENTS
ON BNSF’'s OPERATIONS

The following is a summary of ways in which the proposed structural realignments
would allow BNSF o route traffic away from Houston and congested UP lines, improve
the efficiency of switching services for rail users as well as BNSF (and UP), improve
dispatching over lines on which both UP and BNSF ogerate, or otherwise preserve and
restore the pre-merger competition that existed between UP and EP.

1. Structural Deficiencies and UP’s Practices

Houston and Gulf Coast Area. Since 2 end of the second quarter of 1997,
BNSF's rail operations in s1d around Houston have been adversely affected (i) by
structural deficiencies in certain of BNSF's rights on UP's lines in the Houston and Gulf

Coast area, and (ii) by UP’s practice of favoring its trains over the trains of other carriers

on lines subject to UP's sole operational control and in situations where the continuing
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congestion and service problems on UP's lines preclude normal operations. Although
there have been some periods of sporadic improvement, it is clear that the service

problems are continuing and are likely to persist. The establishment of the Spring

Consolida‘ed Dispatching Center (“Spring Center”) has significantly helped the situation,

but, in many cases, BNSF's trains are still being delayed due to the volume of trains
moving through the Houston area, and UP's handling of trains beyond the Spring
Center's control. As 2 result, BNSF has been unable to provide the consistent and
reliable service to former SP shippers and other Houston area shippers that they deserve
and expect and is necessary for BNSF to serve as a long-term transportation provider
for those shippers. It is necessary for BNSF, in terms of the use of its assets --
locomotives, cars, and employees -- and for its customers in terms of managing their
assets and meeting their customers’ needs, to bring BNSF's scheduled service to its
scheduled and committed running times to, from, and through the Houston area and
along the Gulf Coast.

Customers seeking to use BNSF service from points BNSF gained access to as
a result of the UP/SP merger, or other customers accessed by BNSF in the Houston
area via reciprocal switch service from UP, continue to find that their traffic is being
delivered unreliably and late. In some cases, these delays are a‘tributable to congestion

on UP lines over which BNSF has trackage rights operations. UP admitted this fact in

v The Spring Center was established pursuant to the Term Sheet Agreement as a
regional dispatching center located at UP’'s command center in Spring, TX. It became
operational on March 15 1998, and BNSF completed its relocation to the Spring Center
on April 25, 1998.
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its July 1, 1998 Progress Report, where it stated “. . . BNSF's trackage rights operations
were often affected by the congestion just as UP's own operations were” (p. 80). For
example, because the Algoa to Corpus Christi route is heavily congested with the
through trains of UP, BNSF and Tex Mex, as well as with substantial local switching
activity by UP for major chemicals and metals customers along the Gulf Coast, traffic
moving over this route is frequently delayed and additional crews are required. In other
cases, traffic has been delayed because UP has failed to adequately perform its
switching or haulage functions for BNSF and its customers. For example, Baytown
Branch shipments moving via haulage on the UP have often been delayed because UP
gives preference to its trains over BNSF trains, otherwise fails to switch BNSF trains in
a timely manner, or does not deliver outbound cars to BNSF at the Dayton, TX
interchange. As discussed below, while service to customers on the branch has recently
improved, that is due to intensive management of individual shipments by a BNSF
customer service team. UP service on the branch has not changed.

Because of the congestion and service problems in the Houston area, BNSF is
still a long way from providing reliable, dependable and consistent service to the
shippers to which it gained access in the UP/SP merger proceeding. UP's problems are
continuing and are likely to persist and reoccur. BNSF, other carriers and Houston area
shippers are now experiencing alternating cycles of several days of sporadic
improvoment in UP service followed by a number of days when service returns to near

crisis leve!s. UP’s own weekly service recovery reports, filed with the Board, reflect

cycles of improvement and decline in Houston yards and other key facilities supporting
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Gulf Coast customers and operations. It is difficult for BNSF to provide the vigorous
competition the Board anticipated as a replacement for SP in such an environment of
unpredictable and unreliable service.

Because it is BNSF's preference to work first with UP to address and resolve

these types of problems whenever possible, senior BNSF management met with senior

UP management on June 1, 1998, to present several proposals for the structural
realignment of BNSF’'s merger condition rights to enable it to provide rail shippers with
effective competitive service. BNSF's representatives explained their view that
congestion in Houston could be substantially lessened by the rerouting of BNSF traffic
neither originating nor terminating in Houston so as to bypass Houston on less
congested routes, ji.e., a significant amount of BNSF traffic currently routed through
Houston could be routed through Temple or elsewhere, and they discussed several
proposals for achieving that result with UP's representatives. BNSF's representatives
also identified several other proposals designed to overcome severe oj 2rational
handicaps that are being imposed on BNSF's ability to compete elsewhere in south
Texas by rerouting BNSF traffic to less congested UP routes and by joining UP
directional operations in additional corridors. To date, UP has refused to accept any of
BNSF’s proposals.
Caldwell-Flatonia-San Antonio and Caldwell-Flatonia-Placedo Lines. As a
result of the BNSF Settlement Agreement, BNSF received trackage rights over UP

between Temp'z and Sealy through Smithville, and between Smithville and San Antonio,




TX.Z BNSF intended to use these trackage rights to serve San Antonio "2-to-1"
customers, to access the Eagle Pass gateway to Mexico, and to reach coal fired electric

generating stations at Halsted and Eimendorf, TX. However, as UP admitted in its May

1, 1998 filing on Houston and Gulf Coast infrastructure, a portion of this route, north of

San Antonio, TX, is "possibly the most congested segment on the railroad" (p. 43).

In an effort to address the service problems caused by this congestion for
customers of both railroads, and recognizing that BNSF did not have access to any
customers along these routes and therefore operated on an overhead basis, UP and
BNSF voluntarily agreed to temporary trackage rights between Caldwell and San Antonio
via Flatonia in July 1997.¢ This 22 mile longer but less congested route which BNSF
has been able to use to take trains off the shorter Temple-Smithville-San Antonio route
opened up capacity on the shorter route for UP to handle its own traffic and meet the
needs of online shippers. Additionally, it has allowed BNSF to carry traffic from Temple
to San Antonio with one crew, freeing up BNSF crew resources for use elsewhere or on
additional trains.

BNSF's Caldwell-Flatonia-San Antonio trackage rights are, however, cancelable
on 15 days' notice. While UP is adding capacity north of San Antonio on the San

Marcos-San Antonio line, it is unclear whether this additional capacity will eliminate the

Z  Ironically, these trackage rights replaced trackage rights BNSF had secured from
SP to reach the Eagle Pass gateway, as part of SP’s settlement with BNSF during the
BN/Santa Fe merger proceeding.

¥ Because of capacity limitations on the UP routes, a weight restriction was imposed
on BNSF, which carried over to the route to Flatonia, even though the Flatonia route
does not have the same capacity restrictions.
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possibility for congestion on that line. BNSF therefore requests that its temporary
overhead trackage rights over the Caldwell-Flatonia-San Antonio line be made
permanent to allow BNSF to retain the option to carry traffic over either route, depending
on UP congestion.

BNSF also is requesting that its temporary overhead southbound trackage rights
over the UP Caldwell-Fiatonia-Placedo line, which are currently in effect as long as UP
continues directional operations between Algoa, Flatonia, and Placedo, TX, be made
permanent and bidirectional if UP discontinues directional operations from Flatonia to
Placedo. Because the trackage rights are temporary, if UP discontinues directional
operations in this area, BNSF traffic that presently travels through Flatonia would revert
to BNSF's permanent trackage rights, received as a result of the UP/SP merger, through
Algoa. This circuitous Algoa routing is 96 miles longer for BNSF bidirectional traffic
between Temple and origins or destinations at south Texas "2-to-1" points. More
importantly, however, moving this traffic through Algoa would add congestion to the
Houston aea and to UP’s Algoa-Brownsville line. This would have considerable adverse
impacts on UP’s local customers along the Algoa route, “2-to-1" customers BNSF has
access to, and on UP and BNSF customers shipping traffic via the Brownsville gateway
to or from Mexico.

Additionally, granting BNSF permanent bidirectional trackage rights over the

Caldwell-Flatonia-Placedo route would permit BNSF and UP to plan for long-term

capacity improvement issues on this route. This would ensure that, if UP’s directional




operations (in which BNSF and Tex Mex participate) end, service for BNSF and UP (and
Tex Mex) customers would not be adversely impacted.

Numerous shippers have submitted Verified Statements in support of BNSF's
requests. See Exhibit 5 attached to the Application.

Brownsville Service. Pursuant to the BNSF Settlement Agreement, BNSF
received access to Brownsville, TX (a "2-to-1" point), Transportacion Ferroviara
Mexicana (“TFM") at Matamoros, and the Brownsville & Rio Grande International
Railroad (“BRGI") (a "2-to-1" shortline) via trackage rights over UP between Robstown
and Brownsville. BNSF has been relying on UP haulage service for handling traffic to
and from Brownsville, Matamoros and BRGI since September 1996. However, both
BNSF and its customers have found that UP’s extremely poor haulage service in this

corridor is causing unacceptable delays. Therefore, many customers have reverted to

using UP for Brownsville service. As a result, BNSF’s traffic to and from Brownsville

(including connection with TFM) and the Port of Brownsville for the first five months of
1998 is below 1997 levels. BNSF's service offering, via UP haulage, is clearly not what
BNSF's customers expect or require to use BNSF competitively to and from this area.
Therefore, BNSF is considering beginning trackage rights operations over these lines.
However, althcugh UP has indicated that it would allow BNSF to operate over the SP
line from Harlingen to Brownsville instead of the UP line during the period of Emergency
Service Order No. 1518 (i.e., until August 2, 1998), UP has stated that E: .SF must select
either the SP or the UP route between Harlingen and Brownsville. Because, as

discussed below, the physical track layout in the Brownsville area makes it impractical
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to use only the UP or SP route to serve both the Brownsville and Mexico markets, BNSF
has been unable to begin trackage rights operations.

Prior to their merger, UP and SP maintained parallel lines between Harlingen and
Brownsville. The UP route runs west of downtown Brownsville and is the direct
connection to the Brownsville & Matamoros Bridge Company's bridge (hereinafter
referred to as the B&M Bridge) across the Rio Grande to interchange with TFM.
However, traffic moving between UP's Harlingen-Brownsville line and the Port of
Brownsville or Brownsville local customers located on UP's Port Lead track has to move
along tracks laid in the center of city streets across downtown Brownsville creating
congestion.

The SP route, which diverges from UP at Harlingen and includes a presently
unused SP yard at Harlingen, runs east of the UP route. The SP track terminates at a
point on the UP trackage in the middle of a street in downtown Brownsville.

In 1982 , in recognition of the congestion, capacity constraints, and public impact
concerns inherent in the extensive rail use of streets in Brownsville, the railroads and

governmental agencies agreed to construct a new bypass trackage north of Brownsville,

connecting the UP route, the SP route, and the BRGI trackage serving the Port. The

construction of the bypass trackage was intended to permit the eventual abandonment
of the SP and UP lines in the downtown area and to improve infrastructure for access
to the growing Port of Brownsville, served by BRGI. This new trackage is now complete
between the SP track and the Port; however, the link between the UP track and the SP

track, approximately three miles long, remains unfinished. The three mile link is not
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expected to be completed until late in 2000, if then. When it is completed, the UP and
SP trackage in downtown Brownsville can be considered for removal.

BNSF is requesting temporary trackage rights over both the UP and SP lines
between Harlingen and Brownsville until the bypass is completed. Unit train business
with Mexico, primarily grain, wou!d move via the UP route direct to the B&M Bridge,
therefore avoiding circuitous movements thrcugh the congested downtown Brownsville
area. All other business, primarily to the Port of Brownsville area, would move via the
SP route between Harlingen and BRGI, also keeping traffic out of downtown Brownsville.

Absent the requested trackage rights, any BNSF trackage rights operations to
Brownsville, the Port of Brownsville or the B&M Bridge would necessitate handling
increasing volumes of rail carload traffic through the streets of downtown Brownsville,
regardiess of whether BNSF exercises its trackage rights over the UP or SP line. This
would pose operational, traffic congestion and public impact concerns for the railroads
and the community.

BNSF further requests the right to use BRGI as its agent on a permanent basis
to handle BNSF's traffic between Harlingen, Brownsville and the connection with TFM
at Matamoros, Mexico.

Taylor-Milano. BNSF received trackage rights in the UP/SP merger proceeding
to handle shipments for Texas Crushed Stone and other customers at Kerr/Round Rock,
TX served by the Georgetown Railroad, a “2-to-1" shortline. Until June 16, 1998, BNSF

moved all of this traffic over its trackage rights on UP’s line between Temple and Taylor.

Heavy congestion on this route has caused considerable delays in BNSF's delivery of
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stone and aggregates from Texas Crushed Stone. As a result, on June 16, BNSF

began routing Texas Crushed Stone and other Georgetown Railroad traffic that was
destined for Houston via its Taylor-Smithville-Sealy trackage rights to attempt to bypass
congestion on the Temple-Taylor line. BNSF has continued to move east Texas traffic
from Texas Crushed Stone and other Georgetown Railroad shippers over the Temple-
Taylor line.

Initial operations via the aiternative Taylor-Smithville-Sealy trackage rights route
appear no more promising than use of the prior trackage rights route: of the first 12
trains operated between June 16 and July 4, fifty percent were delayed en route by UP
congestion. Five other trains were impacted by lack of equipment, to which a number
of factors contribute, including congestion delaying the return of empty equipment for
loading.

BNSF’s request for trackage rights on UP’'s Taylor-Milano line is supported by
Texas Crushed Stone. See Verified Statement of William B. Snead, President, Texas
Crushed Stone attached to the Application at Exhibit 5. As shown by Mr. Snead, Texas
Crushed Stone is unable to fill all of its customer orders because of UP's congestion
problems and BNSF's circuitous routing, thus forcing its customers to order crushed
stone from other suppliers and resulting in the loss of business, as well as delaying
public and private construction projects in Texas. |d. If BNSF were granted overhead
trackage rights over UP's Taylor-Milano line, BNSF could provide Texas Crushed Stone
with better, more efficient service by avoiding the congested and circuitous Temple-

Taylor and Taylor-Sealy lines BNSF is, currently using. It also would resuit in improved
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turnaround times for the cars being used to handle Texas Crushed Stone’s traffic, also
increasing capacity to handle additional traffic.

In short, the congested and circuitous route BNSF currently has available for
handling Texas Crushed Stone’s shipments for Houston and east Texas points could be
avoided by moving the Texas Crushed Stone shipments over UP’s line between Taylor
and Milano, a less heavily used route. The routing between Taylor and Milano via UP’s

direct route over the Austin Subdivision would be 47.5 miles shorter than the prior

routing via UP’s line between Taylor and Temple and BNSF's line between Temple and

Milano. In addition, use of the more direct route between Taylor and Milario would
require BNSF's use of 3.5 miles less of UP trackage rights than the Temple route, and
81.8 miles less of UP trackage rights than the Sealy route, to provide competitive service
to Georgetown Railroad customers. Congestion on the Temple-Taylor and Taylor-
Smithville-Sealy lines would be reduced, benefiting UP, as well as shippers and BNSF,
by diverting traffic away from heavily-congested UP lines.

Directional Operations. In a number of areas, BNSF has been adversely
impacted by UP’s decision to commence directional operations over its lines, and
BNSF's subsequent inability to secure the trackage rights necessary to join in the
directional flows. In such cases, BNSF trains are forced to run "against the flow" of UP
on the trackage rights line. This has adversely impacted BNSF's operations in that trains
are consistently delayed, and, when operated, contribute to UP congestion by consuming

already scarce meeting and passing capacity on a non-directional basis.




For example, in the Dallas-Fort Worth area, BNSF has bidirectional trackage rights
over UP's former SP route between Waxahachie and Fort Worth. UP plans to
commence a northbound flow over this route, making BNSF's use of the trackage rights

for southbound traffic potentially impractical -- as BNSF may no. be able to consistently

get its southbound trains out on this line. To move southbound traffic, BNSF will be

required to run its trains from Fort Worth to Dallas over the DART commuter rail line,
then south to Waxahachie on the line BNSF purchased from UP as part of the BNSF
Settlement Agreement, a route longer than the SP route between Waxahachie and Fort
Worth. Use of the DART line is not satisfactcry, as BNSF schedules must be operated
around windows for commuter train operations. Other i outes where UP has commenced
or plans to commence directional operations include UP’s routes between Taylor and
San Antonio, TX via Ajax, and on the Baytown Branch between Houston and Baytown.

In order to avoid congestion rather than cause it in these directional flow situations
in the future and to ensure that the right of shippers to receive competitive service from
BNSF is not hindered, UP should be required to provide BNSF with advance notice of
its intent to implement directional operations on BNSF’s trackage rights lines, to seek
BNSF's concurrence in revised operations, and to provide BNSF with the alternative to
join the directional flow with the appropriate trackage rights. If the parties are unable to
agree upon a mutually acceptable plan for such operations, the issue could be submitted

to arbitration or resolved by the Board.




2. Improved Switching Services

Two of BNSF's proposed stiuctural realignments are designed to improve the
efficiency of switching services.

Baytown/Cedar Bayou Branches and Sabine/Chaison Branches. BNSF is
proposing neutral supervision of switching activities on both the Baytown and Cedar
Bayou Branches and the Sabine and Chaison (Beaumont-Port Arthur) Branches. BNSF
gained access to all industries on these branches as a result of the Term Sheet
Agreement between BNSF and UP. Prior to Februaiy 12, 1998, BNSF had access to
specific “2-to-1" and other customers on the Baytown and Cedar Bayou Branches.

BNSF has been working with UP and local customers to which BNSF has access
on the Baytown and Cedar Bayou Branches to provide competitive service since shortly

after the UP/SP merger became effective in September 1996. When BNSF commenced

operations to and from the Baytown Branch,¥ BNSF relied on UP reciprocal switch and

haulage between customers on the Baytown Branch and Houston for interchange to
BNSF at Dayton, TX. Because of customers’ desire for more directly competitive service
and the opportunity for increased traffic, BNSF commenced operating a daily local
Dayton-Houston and return commencing January 16, 1997. This local connected with
BNSF road trains in Houston and with UP at Dayton for haulage shipments and empty

equipment flows for Baytown Branch and Cedar Bayou Branch customers. To further

¥ Prior to the Term Sheat Agreement, BNSF had access to "2-to-1" and build-in
customers on the Baytown Branch, which amounted to approximately one half of the
total customers on the line. The Term Sheet Agreement, however, granted BNSF
access to all customers and facilities on the Baytown Branch.
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VERIFIED STATEMENT
OF
RICHARD W. BROWN

My name is Richard W. Brown, and | am General Director, Merchandise Business
Unit, for The Burlington Northern and Santa Fe Railway Company (“BNSF”). My
business address is 2650 Lou Menk Drive, Fort Worth, TX 76131. In my position, | am
responsible for the analysis of strategic franchise development issues, including rail and
interline matters.

The purpose of my statement is to describe how the Market Impact Analysis
(Attachment 1 to this Verified Statement) was conducted in connection with BNSF's
Application for Additional Remedial Conditions Regarding the Houston Guif/Coast Area.
| was asked by Peter J. Rickershauser to determine what impact a grant of trackage
rights to BNSF over the UP’s lines from San Antonio, Texas, to Laredo, Texas, would
have on BNSF, UP and Tex Mex. Attachment 1 to this Verified Statement sets forth in
detail how the Market Impact Analysis was conducted, and | will not repeat the detail in
this statement. Instead, | will briefly describe how the analysis was conducted and set
forth the results.

The first part of the analysis looked at BNSF's 1997 traffic (1) interchanged to Tex
Mex moving to the Laredo gateway and (2) moving from the Laredo gateway

interchanged from Tex Mex to BNSF. In 1997, BNSF interchanged a total of 15,510 cars

with Tex Mex. For purposes of this analysis, | assumed that 90% of this traffic would

move over BNSF's trackage rights between San Antonio and Laredo if BNSF obtained




those rights. That extension of BNSF’s present line haul would produce an increase in
gross revenue of approximately $4.3 million as shown in Attachment 1 to this Verified
Statement based on 1997 traffic. | did not increase the estimates for future years since
BNSF is not able to be competitive over the Laredo gateway using its present route via
Tex Mex. i

The second part of the analysis examined what traffic could be diverted from UP
if BNLE obtained trackage rights between San Antonio and Laredo. | requested the

consulting firm of Klick, Kent & Allen of Alexandria, VA, to prepare a data set from the

1996 1% Waybill Sample containing all Laredo traffic where BNSF did not participate in
the route, but where BNSF had access to the non-Laredo origin, destination or junction.
The data set was prepared on an aggregated basis to prevent identification of either the
shipper or receiver.

| also studied data from the 1996 1% Waybill Sample involving traffic moving over
UP via the San Antonio route. In determining how much traffic could be diverted to a
BNSF route, | employed a number of diversion rules as set forth in Attachment 1 to this
Verified Statement. For example, if a particular movement involved an origin and
destination served by KCS or its partners (Canadian National/lllinois Central), then |
assumed that no traffic would be diverted to a BNSF route because KCS and its partners
could be involved in the entire route on a sing'e line basis. BNSF could only be involved
in such routings as a bridge carrier and KCS would have no incentive to work with
BNSF. On the other hand, if the origin or destination is on the West Coast, | assumed

that 50% of the traffic could be diverted to BNSF.




| also increased diverted traffic by 14% per year for three years to estimate 1999
traffic levels. The 14% was arrived at after discussion with persons in the BNSF
marketing department who have responsibility for Mexico business, including Mr.
Rickershauser. The increase repiesents what we f2el is a reasonable estimate of growth
in Mexican traffic based on past performance.

The result of this analysis indicates that approximately 77,473 cars with an
estimated revenue of $102.7 million could be diverted to BNSF in 1969 (based on 1996

volumes increased by 14% per year; if BNSF obtained trackage rights batween San

Antonio and Laredo.




THE STATE OF TEXAS )

)
COUNTY OF TARRANT )

Richard W. Brown, being duly sworn, deposes and says that he has read the

foregoing statement, and that the contents thereof are true and correct to the best of his

bt foe,

Richard W. Brown

knowledge and belief.

Subscribed and sworn to before me on this 7th day of July, 1998.
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ATTACHMENT 1



Laredo Trackage Rights Market Impact Analysis

The purpose of this analysis is to determine the business volumes that The Burlington
Northern and Santa Fe Railway Company ("BNSF") could generate with a direct route to
Laredo using trackage rights over UP. The analysis concluded that market impacts would
come in two areas. First, BNSF would have a betwer service route making it more
competitive for certain business that currently is handled by UP. The second area of market
impact results from extended hauls on current BNSF business moving via Tex Mex through
Laredo.

The analysis contains a summary of results, followed by a more detailed review of
methodology.

A. Summary of Results

1. Traffic Diversions from UP:

Traffic was divided into three categories as shown below for purpose of diversion
analysis. The table below shows expected BNSF carloads, based on 1996 volumes, increased
by 14% per year to estimate 1999 levels.

Cars Revenue

Merchandise 17,743 | $28,229,113
Automotive 16,653 | $33,306,000
Intermodal 43,077 $41,224,689
Total 77,473 | $102,759,802

2. Line extension on Current Business moving via Tex Mex

Line extensions were estimated based on the 1997 BNSF/Tex Mex business. The 1997
volume with Tex Mex was 15,510 cars. Because of the more direct route via San Antonio to
Laredo, the analysis assumed that 90% of 1997 BNSF/Tex Mex interline traffic (13,297 cars)
would move over the new BNSF direct route. Unlike the results of the UP diversion analysis,
this volume was not increased at the average market increase of 14% since BNSF has not
been able to be competitive via this route. Therefore, it is not likely the current BNSF/Tex
Mex route would grow. Based on the 1997 traffic levels, BNSF could derive additional gross




revenues of approximately $4.3 niillion. The Table below shows a breakdown of the traffic
by commodity group by directior along with the potential diversions to the new BNSF direct
route via San Antonio and Laredo:

NB

SB

Total

Diverted

Ag

10,418

9376.00

428.00

385.00

3,510

3159.00

183.00

165.00

171.00

154.00

64.00

58.00

14,774

13297.00

B The UP Diversion Analvsi
The base data for the diversion analysis was the 1996 1% Waybill Sample. A data set

of the Waybill Sample was created consisting of all Laredo traffic where BNSF did not
participate in the route, but where it did have access to the non-Laredo origin or destination
("O/D") or junction. For example, traffic from Laredo destined to Las Vegas, NV, a solely
served UP point, was not included in the base data. On the other hand, traffic moving to an
NS connection at Memphis was included. In addition, any traffic moving solely on Tex Mex,
such as Corpus Christi to Laredo, was excluded.

For regular carload and automotive traffic, traffic was categorized based on the
attributes of the non-Laredo O/D or junction. The table below lists the categories and shows
the diversion rules utilized in judging how much of particular categories of traffic could be
diverted from UP. The diversion percentage based on those rules is also shown.




DIVERSION RULES TABLE

Diversio.

Percent Reason

Description

KCS will vigorously compete,

O/D’s served by KCS or -
new KCS family CN/IC 0.00 :::i :NSF has no franchise

No BNSF Franchise value,
however some bundled
business will have O/D’s at
these points

O/D’s on UP trackage
rights between Laredo
and Memphis

Same as above, however
franchise value less significant
as pure overhead carrier. KCS
will compete aggressively
using Meridian Gateway.

SE Junctions of New
Connections | Orleans or Memphis

Chicago Junctions at or near BNSF route via Chicago is
St. Louis Chicago or St. Louis competitive with UP route.

BNSF route structure will be
competitive with UP’s and
longer hauls allow greater
mitigation of the trackage
rights penalty at Laredo.

O/D’s at California, BNSF shiould be fully
West Coast | Oregon, Washington and competitive with UP for these
Arizona long haul moves.

O/D’s at points on BNSF
system excluding
California, Oregon,
Washington & Arizona.

Mid West

In all cases, diverted traffic was increased by 14% per year for three years to represent
1999 volume levels. The 14% growth rate is representative of the past several years of
growth in Mexican business and is felt by many to be representative of at least the short term
future as well.

The following discussion sets forth further analysis of the diversions in the three major
business groups:




1. General Merchandise Business

The diversion rules in the Diversion Rules Table were applied to this business group
and volumes increased to 1999 levels. Southbound grain from Midwestern origins was treated
slightly different since BNSF currently has a very strong position in that market, the diversion
factor was assumed at 10%. That is, because BNSF is already a strong factor in that market,
there likely would only be additional diversion of 10% instead of the 40% for other
merchandise traffic. In all cases, growth of 14% per year for three years was included to
estimate 1999 levels. The results of the diversion analysis are expressed in the table below.

three years
Northbound | Southbound | Diversion at 14% cagr

Adverse 476.00 3064.00 0.00
All Trackage 178¢.00 9564.00 1,682

SE
conneclions 2240.00 §520.00 2,299

Chicago/St
Louls 4600.00 5280.00 4,391

4Mid West 1120.00 27001.00 8,152
West 720.00 560.00 948.00
Total 10944.00 §0989.00 17,473

* only 10% of midwest grain was diverted.

2. Automotive

This diversion methodology is identical to the merchandise methodology using the
diversion table and the 14% per year growth to get to a 1999 level volume.




Northbound

Southbound

Diversion

three years
at 14% cagr

Adverse

1280.00

1320.00

0%

0.00

All Trackage

10160.00

226.00

1,539

SE
connections

1880.00

40.00

569.00

Chicago/St
Louis

16080.00

6596.00

10,079

Mid West

2480.00

108.00

1,534

West

3960.00

2,933

Total

35840.00

8290.00

16,653

3. Intermodal

The Intermodal diversion analysis results in a 30% diversion of UP connection
business at Memphis, St. Louis and Chicago. As with the carload, these diversion results are
increased by 14% per year to reflect growth to a 1999 level of business. Current market
plans do not anticipate intermodal service from Laredo to other parts of the country.




Southbound | Northbound

Chicago 12,560 40,760
Chicago IC 80.00 160.00
Chicago * 28600.00 1120.00
St. Louis 3,520 3,880
St. Louis IC 80.00 440.00
Memphis 1,560 1,280
Memphis IC 120.00 1,240
Memphis * 600.00 920.00

Sub Total 47,120 49,800

Diversion

IC: Interchange
*: From/To stations in Weber County other than Laredo
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L INTRODUCTION

LA  Background and Qualifications

My name is Joseph P. Kalt. I am the Ford Foundation Professor of International

Political Economy and former Academic Dean for Research at the John F. Kennedy
School of Government, Harvard University, Cambridge, Massachusetts, 02138. I am also
the Faculty Chairman of the Economics and Quantitative Methods Program st the
Kennedy School. In addition, I work as an economic consultant with The Economics
Resource Group, Inc., One Mifflin Place, Cambridge, Massachusetts, 02138. The
Economics Resource Group is an economics consulting firm specializing in matters of

antitrust and regulated industries.

I reccived my Ph.D. (1980) and my Master's (1977) degrees in economics from
the University of California, Los Angeles, and my Bachelor's (1973) degree in economics
from Stanford University. I am a specialist in the economics of regulation and antitrust,
with particular emphasis on the natural resource, transportation, and financial sectors. I
have published, taught, and testified extensively on the regulation of industry in the
United States. Prior to joining the faculty at Harvard in 1978, I served on the staff of the
President’s Council of Economic Advisers (1974-75), with respoasibility for economic
analysis of regulated industries (including railroads). From 1978-86, I served as an
Instruc’or, Assistant Professor, and Associate Professor of Economics in the Department
of Economics, Harvard University. In these capacities, I had primary responsibility for
teaching the graduate and undergraduate courses in the economics of antitrust and

regulation. Since joining the faculty of the Kennedy School as a Professor in 1986, I




have continued to teach on such matters in graduate courses covering microeconomics for

public policy analysis and natural resource policy.

In addition to my research and teaching, I have testified in numerous legal,

regulatory, and congressional proceedings concermning matters of competition and

regulation. I have submitted expert verified statements before the Interstate Commerce
Commission (ICC) and the Surface Transportation Board (STB or the Board) on a
number of occasions, including proceedings related to the consolidation of the Burlington
Northern and the Santa Fe and the consolidation of the Union Pacific and the Southern
Pacific. I have also provided testimony as an expert on issues of competition and
regulation before the U.S. Congress, the U.S. Federal Energy Regulatory Commission,
the U.S. Department of Commerce, the U.S. Department of the Interior, various state
public utility commissions, the Federal Court of Australia, and in numerous U.S. federal

and state court proceedings. My complete curriculum vita is attached to this statement.

In the present oversight proceeding, The Burlington Northem and Santa Fe
Railway Company (BNSF) is proposing changes to a limited number of the remedial
conditions which were adopted by the Board to address competitive concerns raised by
the Union Pacific/Southemn Pacific (UP/SP) merger. Changes are requested in specific
routing conditions imposed in the UP/SP merger proceeding in light of post-merger
operational problems encountered by UP and unique problems arising at the Laredo, TX
gateway. BNSF is not seeking conditions which would increase its access to shippers
beyond that already granted by the Board or that would alter the competitive balance that

the Board set forth in the UP/SP merger proceeding.




I have been asked by BNSF to assess the appropriateness and adequacy of these
remedial changes given the post-merger experience, especially in Texas. In so doing, I
first address the standards that, consistent with sound economic policy, should be applied

to merger oversight.

LB  Economic Justifications for Revised Conditions and Summary of Findings

In initially approving the UP/SP merger, the Board imposed a number of
conditions intended to pieserve competition that might otherwise be eliminated as a result
of the consolidation of two carriers into one. The merger approval process was employed

to protect existing levels of competition; it was not the venue for using regulatory policy

to try to inject expanded competition into affected rail markets.! A major part of the

Board's conditions involved an extensive agreement between BNSF and UP that provided
for a combination of trackage rights, haulage rights, line purchases, and build-in/build-out
rights, with the bulk of the areas of concern addressed through trackage rights. The
various conditions were intended to ensure that shippers served by two railroads prior to
the conso'idation of UP and SP would have access to two independent, vigorously
competing railroads after the UP/SP merger. From an economic perspective, the Board's
approach embodied the principle that regulatory oversight in merger proceedings is
properly employed to prevent merger-related reductions in competition. As the Board
considers revisions to the conditions it imposed on the UP/SP merger in light of UP's

continuing service problems, this test remains the appropriate one to apply.

' Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific
Railroad Company—Control and Merger—Southern Pacific Rail Corporation, Southen
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL




Reflectirz uncertainty regarding the performance of th: post-merger UP/SP
system and the diffi ity of anticipating post-merger developments in the marketplace,
STB approval of the UP/SP consolidation was accompanied by a five-year oversight
process during which the STB would evaluate the effects of the merger and the extent to
which the remedial conditions were functioning as intended. This oversight process
provides the opportunity for the Board to adjust the merger conditions in response to
developments that were not originally anticipated. Making adjustments in this way is
consistent with sound public policy for mergers, where the goal of protecting competition
from harm is paramount. And it should be no surprise that it would be difficult to

anticipate ex ante the performance of a merger and related remedial conditions in a case

as far-reaching and economically important as the consolidation of UP and SP.

If the goal of the Board is, as it should be from an economic perspective, to
preserve the pre-merger competitive alternatives of shippers, two sets of circumstances
could justify changes in the existing conditions. First, the Board granted BNSF specific
trackage and other rights in order to continue competitive service to specific "2-to-1" and
other shippers. Given the recent service problems of UP, the specific operational rights
of a carrier such as BNSF may well tumn out to be insufficient to maintain pre-merger
levels of competitive service to specific groups of shippers, as originally contemplaied by

the Board. In those cases, the Board would be justified in adjusting the specific trackage

Corp., and the Denver Rio Grande Western Railroad Company, Surface Transportation
Board, Finance Docket No. 32760, Decision No. 44, served August 12, 1996.




rights received by BNSF to serve such shippers in light of current operational difficulties

faced by UP.

Second, exogenous events, unrelated to the post-merger UP's actions and
unanticipated at the time of the UP/SP merger approval, may arise and adversely affect
the ability of the conditions imposed by the Board to protect competition. In such
situations, it again would be appropriate for the Board to adjust the conditions it imposed

to take account of these developments.

In both cases, however, the Board's actions properly would be aimed at preserving
the competitive goals it set in approving the UP/SP merger. In other words, the Board
would appropriately review the tools it provided railroads and shippers to maintain
competition, rather than reopen the question of whether the merger proceeding should be

used to expand competition.

I have applied these principles in reviewing the appropriateness of the remedial
conditions now proposed by BNSF. BNSF's proposed conditions properly reflect the
appropriate scope for the adjustment of remedies in the review stages of a merger
proceeding. First, BNSF has identified specific impediments to its capacity to exercise
fully its post-merger role as a competitive alternative in zreas where UP and SP would
have otherwise competed. Second, as a group, BNSF's requested conditions properly are
focused narrowly on responding to such impediments and do not seek increased access.
The requested modifications of conditions are limited in scope. They have the effects of

(1) directing traffic away from Houston and congested Gulf Coast lines onto less crowded




UP lines and onto less congested lines west of the Gulf Coast, (2) coordinating BNSF's
operations with UP’s new directional running, and (3) improving the switching and
dispatching on BNSF’s trackage rights lines. Third, with respect to the Laredo gateway,
BNSF has requested conditions which respond to a combination of UP's operational
problems in the U.S., the constraints on competition created by the inability of Tex Mex

(apparently related to KCS’ 49% ownership interest in Tex Mex) to enter into long-term,

competitively viable agreements with BNSF, and the failure of coxflpetition to develop as

expected in Mexico.

From an economic standpoint, the conditions proposed by BNSF will provide
public benefits by improving the ability of BNSF to compete, by helping to relieve
congestion and related service problems for numerous shippers who otherwise are
experiencing poor rail service in the post merger environment, and by responding to the
unique market structure problems of the Mexican gateways. The conditions requested by
BNSF would not create a new competitive balance by, for example, extending remedial
conditions imposed by the Board beyond the replacement £ coimpetition which otherwise
would have disappeared as a result of the UP/SP meizer. In other words, BNSF's
conditions focus on properly implementing the competitive thrust of the Board's prior

orders, rather than on reopening the basic competitive decisions of those orders.

II.  UP's SERVICE PROBLEMS, POST-MERGER COMPETITION AND THE
NEED FOR ADJUSTMENT OF EXISTING MERGER CONDITIONS

The performance problems of the merged UP/SP system are well-known, severe,

and the subject of concern to shippers, railroads, and the STB. While problems have




occurred throughout the system, the Houston, Texas and Gulf Coast areas have been the
epicenter of these difficulties. Stark problems of congestion and scheduling have
degraded the quality of the nation's rail service, as ripple effects have been iransmitted to

other railroads and distant parts of the country.

In response to this situation, the STB instituted a temporary emergency service
order that directed the UP to make a number of operational changes and to release
shippers from certain contracts so that BNSF and other railroads could better compete for
shippers and begin to relieve service failures.’ In addition, BNSF negotiated other
changes, such as the joint ownership and operation of the Houston to Avondale line, joint

dispatching in the Houston area, and additional trackage rights. These were intended to

provide more efficient and less congested operations in the Gulf Coast area.’

Despite the efforts of the STB and UP, as well as the cooperation of other
railroads, the serious service problems have proven to be particularly intractable. The
sources of these problems have been much disputed, with blame placed both on
inadequate rail infrastructure in the Houston and Gulf Coast area and on poor
management in integrating the UP and SP systems. While the current situation appears to
be less dire than just a couple of months ago—when UP took the extraordinary step of

embargoing traffic to Laredo—serious service problems remain. These problems are

2 STB Service Order No. 1518, Joint Petition for Service Order, Surface Transportation
Board, served October 31, 1997.

3 Term Sheet Agreement Covering Ownership and Operation of Lines In and Around
Houston, TX, signed by Union Pacific Railroad Company and the Burlington Northern
and Santa Fe Railway Company, February 1998.




occurring desyite continued imposition of conditions under the STB's temporary service

order. Notwithstanding competing claims that the problems are solved or that they will
persist in some form for years, reason suggests that it is difficult to know whether the
current lessening of the extreme service problem is due to seasonal changes in local
traffic demand, is the result of improvements by the UP, and/or reflects the workings of
the Board's service order conditions. What is clear is that rail service in the Houston and
Gulf Coast area is still suffering, and there are no reliable forecasts of when and if the UP
will be able to meet its own service commitments and the needs of its shippers, or when

the effects of UP's problems on other rail systems will fully recede.

From a competition perspective, the rail service problems emanating from UP's
Gulf Coast operations become "merger related” when they start to adversely affect the
ability of other railroads to compete vigorously and to provide the competitive
replacement options that the Board envisioned upon accepting and imposing merger
conditions on the UP/SP transaction. In order to compete effectively, a firm in any
market must not only have the opportunity to price its products so as to attract customers
away from rivals, it must also be able to provide the quality of service that customers
demand. Thus, applied to the present context, the competition-protecting UP/SP merger
conditions approved by the Board are thwarted to the extent that UP service problems
ripple out and adversely affect the quality of service that other railroads, such as BNSF,
can offer in competition with UP. The competitive playing field is tilted away from UP's
rivals when UP—understandably responding to pressure from shippers, the Board, and

even the media—takes steps to alleviate UP’s service problems in ways that have the




intended or unintended consequence of worsening the absolute or relative quality of

service that its competitors can offer.

The largest group of conditions requested by BNSF, therefore, are designed to

enable it to provide adequate, reliable and competitive service in light of UP's Houston-

area problems and associated changes in UP's operating practices. As documented by

BNSF* and the Verified Statements of Messrs. Rickershauser and Hord, the congestion
on UP's facilities and UP's responses thereto have significantly reduced the efficiency and

utility of BNSF's rights.

For example, many of the existing operating conditions result in routing BNSF's
traffic through the heavily congested Houston-area, even though the traffic is not destined
for Houston. Under BNSF's requested conditions, substantial non-Houston traffic would
be routed around Houston. This would increase the efficiency and competitiveness of
BNSF's service, while at the same time contributing to UP's recovery. Similarly, BNSF
reports that UP practices adopted in response to its post-merger congestion and
operational difficulties, such as directional running,, have limited the competitive viability
of BNSF's trackage rights. BNSF's requested conditions, in essence, would enable
BNSF's trains to operate with UP's directional running, rather than against it. As a result,

both BNSF's and UP's service would improve, to the benefit of shippers and competition.

* Burlington Northern and Santa Fe Railway Company, Quarterly Progress Report in
Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific
Railroad Company—Control and Merger—Southern PacificRail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp., and the Denver Rio Grande Western Railroad Company, Surface Transportation
Board, Finance Docket No. 32760, July 1, 1998.
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Furthermore, there is evidence that UP has a pattern of favoring its own trains when

operating conditions limit the ability of its tracks to carry traffic,’ and BNSF has

proposed specific conditions to address these problems.

BNSF already has modified a number of the routes over which it obtains
competitive access to shippers otherwise facing loss of multiple rail service under the
UP/SP merger. This has been achieved both by private negotiation and by STB order.
Operations have been further altered by joint agreements, unanticipated at the time of the
UP/SP merger, between BNSF and UP in order to rationalize Houston dispatching and
operations east of Houston. Nevertheless, UP's operational strategies have had far
reaching impacts on BNSF's ability to compete, forcing it to adopt sub-optimal staging of
grain movements out of the central U.S., ‘limiting its ability to service automobile
manufacturers shipping into the U.S. from Mexico, and generally impairing its ability to
provide reliable and competitive service using the rights granted it in the UP/SP merger

proceeding.®

As Mr. Rickershauser, Mr. Hord and BNSF’ detail, UP's responses to its
operational and congestion problems have compelled UP to make substantial
modifications ir: its post-merger operating plan. Particularly in the Texas Gulf Coast
region, these changes have impeded BNSF's ability to deliver service of the quality

needed to allow it to fulfill its post-merger competitive role. Directional running by UP,

* Verified Statement of Peter J. Rickershauser, at 9-10.
¢ Id at9-12.
” BNSF’s July 1, 1998 Quarterly Progress Report.
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for example, has negatively affected BNSF's competitive presence over traffic utilizing
access rights over Algoa, TX to Placedo, TX, from Dallas to Fort Worth, and (together
with other impediments) the Baytown Branch. Unforeseen operational strategies of UP,
congestion, and logistics have similarly adversely affected BNSF's ability to provide
competitive service over Temple to San Antonio, in accessing the Georgetown Railrcad
(GRR) (where BNSF now seeks modification of conditions enabling it to access GRR via
the Taylor-Milano line, rather than the Temple-Taylor line), and in serving Harlingen and
Brownsville, Texas and Matamoros, Mexico traffic (where post-merger options for
multiple rail service have been constrained and logistically inadequate). Finally, UP’s
switching and dispatching practices on BNSF’s trackage rights lines have

disproportionately affected BNSF.

In cases where UP's directional running—or other unforeseen cperational changes
and incentives—render BNSF unable to effectively utilize trackage and haulage rights
granted to it in the merger agreements, it is appropriate for the Board to grant BNSF
access to alternative routes that allow it to provide the type of effective competition

intended by the original provisions. In addition, BNSF is properly seeking protection in

the future from operational changes or directional running that UP may impose that

would otherwise degrade BNSF's ab:lity to provide competitive service over trackage
rights provided as part of the merger conditions. The provision of a general, flexible
protection would satisfy the UP's needs for the flexibility required to organize its rail

operations in a manner that it sees fit, while protecting shippers from any loss of
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competitive service provided by BNSF that UP operational changes might otherwise

entail.

III. MAINTAINING COMPETITION AT AND BETWEEN MEXICAN
GATEWAYS

In originally addressing the issue of preserving competition affecting Mexican

traffic, the Board's conditions recognized that, absent remedial conditions, UP's

consolidation with SP would leave UP with post-merger pre-eminence at each of the key
Mexican gateways with access to central and eastem Mexico. Absent merger conditions,
the post-merger UP wouid have provided service at both Eagle Pass and Laredo, with

only BNSF haulage to Eagle Pass as a non-UP option.

Under BNSF's agreement with UP pursuant to the consolidation of UP and SP,
however, BNSF received trackage rights on the UP Algoa-Brownsville line, enabling
BNSF to replace SP as a competitor to UP on Laredo moves interlining with the Tex Mex
and on moves going through Brownsville. The agreement also converted the haulage
rights BNSF had on the Eagle Pass route to trackage rights. In short, the Board approved
conditions enabling BNSF to replace SP's service at Eagle Pass, Texas and SP's interline
service (via Tex Mex) to Laredo. The STB further added to the merger conditions a
trackage rights grant to the Tex Mex so that KCS could link with the Tex Mex in
Beaumont, TX.* Although Tex Mex also serves Laredo, it would not connect with any

carrier other than UP, but for the trackage rights conditions the Board granted.

* Decision No. 44, at 150.
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The economic effect of the Board's conditions was to try to preserve directly

competitive service at Laredo and intergateway competition between Eagle Pass and

Laredo. However, as set forth in the BNSF application and the supporting statements of
Messrs. Hord and Rickershauser, a unique combination of factors are adversely affecting
BNSF’s ability to provide viable competition-preserving service into and out of Mexico.
Specifically, these factors include: (1) UP's operational problems, (2) the relationship
between KCS and Tex Mex (which limits the willingness of Tex Mex to enter into long-
term commercial relationships with BNSF), and (3) unforeseen developments in the
organization of recently privatized Mexican railroads (which inhibit the ability of Eagle
Pass to substitute for Laedo service). The condition proposed by BNSF—trackage rights
access to UP's Laredo-San Antonio line—would enable BNSF to provide the service
originally contemplated by the Board's conditioning of the UP/SP merger. In essence,
BNSF would substitute trackage rights for the long-term commitment to interline service
with Tex Mex. This change in conditions would, therefore, be consistent with the

economic foundations of the Board's original merger approval.

Operational Impediments to Competition by BNSF: The intention of the
trackage rights grant to BNSF was to protect the inter- and intra-gateway competition
otherwise provided pre-merger by SP. BNSF's resulting trackage rights appear to mimic
the network structure which SP had in the region. A number of unforeseeable market
changes, however, have now altered the competitive setting since the UP/SP merger. To
serve Laredo traffic, BNSF is currently operating under temporary trackage rights from

UP over Caldwell-Flatonia-Placedo line for southbound traffic. This configuration is
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needed to accommodate directional running by UP. Northbound, BNSF is operating
between Placedo and Algoa, «lthough this route is heavily congested by through trains
and local switching, and traffic moving from Laredo north through Algoa to reach
BNSF's yard at Temple, TX passes through the Houston/Galveston area and adds to the
area's congestion. The overall effect on BNSF is to restrict the quality of service that it

can offer to shippers in competing for their business.

The trackage rights from San Antonio to Laredo that BNSF seeks here would
allow BNSF to offer service of sufficient quality to make it competitive and would divert
its traffic between Mexico and locations beyond the reach of Houston's congestion. This
would constrain the ability of UP's operational strategies to adversely affect the quality,

and, hence, the competitiveness of service that BNSF can offer. It would also contribute

to easing the on-going congestion in the Houston and Gulf Coast region.’

Effects of the KCS/Tex Mex Relationship: The ability of BNSF to compete
vigorously against UP at the Laredo gateway and for Mexican traffic in general is further
impeded by constraints placed on the Tex Mex by its ownership relationship with KCS.
KCS has acquired a 49% ownership stake in the Tex Mex (the intent of which was
publicly announced in September 1995). Moreover, with Transportacién Maritima
Mexicana (TMM), KCS owns the Tex Mex and the Northeast concession of the recently
privatized Mexican railroad. Specifically, on December 1, 1995, KCS and TMM
established a Joint Venture Agreement (JVA). Though the general character of the

relationship between TMM and KCS was known at the time of the UP/SP merger
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proceeding, the details of the joint venture were not known publicly. It now is clear that
certain specific details of the JVA—undisclosed at the time of the Board’s decision—and
the economic incentives KCS has are relevant to the implementation of the merger,

particularly to its competition-preserving conditions.

BNSF has been seeking to forge a long-term agreement with the Tex Mex so that
it can make substantial capital investments and develop the long-term relationships that
some shippers desire. Specifically, as explained by Mr. Rickershauser and as part of a
long- term basis for interlining with Tex Mex, BNSF has sought non-discriminatory
treatment from Tex Mex and a reasonable division of revenues.'” In the negotiations
between Tex Mex and BNSF, the non-discrimination clause sought by BNSF would, in
essence, have guaranteed that BNSF's rate from Tex Mex on a joint movement would be
no higher than that charged to any other interline partner (adjusting for factors such as
length of haul). However, when BNSF and Tex Mex came close to signing an agreement,

KCS took the position that the JVA precluded Tex Mex from offering "most-favored

nations treatment.""' KCS "reject[ed)...'most favored nation treatment,""? and responded

to BNSF's proposed agreement with Tex Mex with what BNSF interpreted as a threat of

litigation against BNSF."”

? Verified Statement of Emest W. Hord, at 22-26.
1 Verified Statement of Mr. Rickershauser, at 31-33.

"' Correspondence from Michael R. Haverty, President and CEO of KCS, to Robert D.
Krebs, Chairman, President, and CEO of BNSF, March 9, 1998, and March 13, 1998.

"2 Kansas City Southern, "Reply to the BNSF April 1, 1998 Quarterly Progress Report,”
KCS-10, Finance Docket No. 32760 (Sub-No. 21), April 24, 1998, at 4.

' See, e.g., correspondence from Robert D. Krebs, Chairman, President, and CEO of
BNSF, to Michael R. Haverty, President and CEO of KCS, March 12, 1998.




16

It was under this perceived threat that BNSF found itself unable to consummate a
new, long-term interline agreement with Tex Mex. Contrary to claims by Tex Mex and

KCS in their filings in the UP/SP merger to the effect that BNSF would not want to

compete "vigorously for a significant share" of the traffic to Mexico,'* BNSF has been the

party seeking to offer more competitive interline service with the Tex Mex to Mexico. In
so doing, BNSF has met determined resistance from KCS, using the vehicle of the TMM-
KCS JVA. This prospect was not raised for Board scrutiny in the initial UP/SP merger
proceeding, but its implications warrant examination during this ex post review because
of its role in inhibiting BNSF's ability to make long-term investments and attendant

commitments to shippers desiring them.

KCS has argued that a most-favored nation (MFN) contract between Tex Mex and
BNSF would be anticompetitive.” KCS’ articulated basis for that argument is that an
MFN constitutes “price-fixing” but that is 2 serious misuse of the term. What KCS must
mean, if it intends to advance a serious economic argument, is that a non-discriminauon

clause between BNSF and Tex Mex would inhibit Tex Mex from seeking interline

4 See, e.g., Brad L. Skinner, Verified Statement on behalf of The Texas Mexican
Railway Company, at 151-52; Finance Docket No. 32760, Sub No. 13; The Texas
Mexican Railway Co. — Trackage Rights over Lines of the Union Pacific RR. Co. and
Southern Pacific Trans. Co. Finance Docket No. 32760, Sub No. 14; The Texas Mexican
Railway Company — Terminal Trackage rights over lines of the Houston Belt & Terminal
Railway Co.; Responsive Application of the Texas Mexican Railway Company (March
29, 1996) [TM-23).

'* Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific
Railroad Company—Control and Merger—Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp., and the Denver Rio Grande Western Railroad Company, Oversight Proceeding,
Reply to the BNSF April 1, 1998 Quarterly Progress Report, April 24, 1998.
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agreements with other carriers (e.g., KCS) since a lower price offered to another carrier
would also have to be offered to BNSF. But such reasoning does not stand up to
economic analysis here. Giving BNSF the opportunity to compete for traffic against
KCS on pricing terms no worse than KCS would receive would improve BNSF's ability
to attract shippers and reduce total transportation rates to shippers. Thus, in this
circumstance, where BNSF competes directly with KCS for Laredo traffic and KCS has
an ownership interest, if not de facto control, in Tex Mex, a non-discriminatory, most

favored nation contract would properly be viewed as pro-competitive.

UP has noted that BNSF interlined traffic with Tex Mex is increasing.'®

However, this short-term trend may be misleading. First, traffic has shifted to BNSF in
response to UP's service problems, which resulted, at one time, in an embargo on traffic
at Laredo. Second, much of BNSF's interlined traffic moves under short-term contracts.
Third, if current conditions prevail, the KCS/Tex Mex relationship will prevent BNSF
from entering into long-term commercially viable arrangements with Tex Mex. Without
the ability to make long-term commitments to shippers, BNSF cannot replicate and
replace the competitive discipline SP imposed on UP pre-merger. Thus, the assertion that

BNSF’s current arrangement replicates pre-merger conditions is illusory.

In the current environment, the fact that BNSF can offer only short-term

commitments may only be a limited handicap because UP itself is operating in au

' Union Pacific Corporation, Union Pacific Railroad Company, and Missouri Pacific
Railroad Company—Control and Merger—Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL
Corp., and the Denver Rio Grande Western Railroad Company, Oversight Proceeding,
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environment of post-merger uncertainty so severe that UP actually embargoed Mexican
traffic for a time. However, BNSF’s ability to compete over the long-term will
deteriorate once UP’s situation normalizes, unless BNSF can make competitive long-term
offers to shippers. Selective citation of short-term traffic trends fails to address the
question of whether or not BNSF can realize its full potential as a competitive force, as
contemplated by the Board. Clearly, as documented by BNSF and Mr. Rickershauser,

BNSF's potency as a competitor to UP is being weakened to the a@t that BNSF cannot

make long-term commitments and investments that service to at least some shippers

17

require.

The Course of Mexican Rail Privatization: UP's pre-merger service at Laredo
also faced inter-gateway competition from traffic at Eagle Pass and Brownsville. For
traffic originating and terminating in central Mexico, it was anticipated that the
combination of then-pending privatization of the Mexican rail system and developments
north of the border would yield a system in which substantial numbers of shippers would
have competitive choice between at least two Mexican railroads—one serving via Eagle
Pass and one serving through Laredo and Matamoros/Brownsville. Board approval of
merger conditions providing for independent U.S. railroads serving competing Mexican
counterparts, thus, promised to create at least two competing international corridors

linking central and eastern Mexico with the U.S. heartland. Unfortunately for

Quarterly Progress Report, July 1, 1998.
' Verified Statement of Mr. Rickershauser, at 31-32.
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competition, the course of Mexican privatization has impeded this evolution of the

marketplace.

Prior to the UP/SP merger, the government of Mexico divided the Ferrocarriles
Nacionales de Mexico (FNM) system into three regional railroads to be auctioned after
the UP/SP merger." When the FNM sub-systems were auctioned to private companies,
Transportacién Ferroviarria Mexicana (TFM, a joint venture between Transportacién
Maritima Mexicana and Kansas City Southern Industries) won the bid for the Northeast
railroad (serving Nuevo Laredo/Laredo and Matamoros/Brownsville). Grupo Mexico,
Union Pacific, and Empresas ICA won the bid for the Northwest railroad, Ferrocarril
Mexicano, S.A. De C.V. (“FXE”) (which serves, among other gateways, Eagle Pass and

El Paso).

Mexican policy has restricted the TFM and FXE routings’ competitiveness with
one another. Contrary to reasonable and widely-held expectations at the time of the
UP/SP consolidation, the Mexican government's protections of competition have been

disappointing. Of particular relevance, the law privatizing the national railroad gave

ample recourse in the event of market power findings," and it was anticipated at the time

of the merger that the Mexican govemnment would intervene wherever competitive
alternatives were inadequate by granting trackage rights to at least one other carrier. As

Tex Mex witness Skinner noted in 1996 while commenting on the UP/SP merger:

' An additional component consisting of terminal railroads and shortlines was not
auctioned.

' The Ley Reglamentaria del Servicio Ferroviario defines competition as “two or more
viable rail or other alternatives,” Capitulo I: Disposiciones Generales, Articulo 47.




Based on discussions with Mexican officials, I believe that Mexico will
not grant exclusive access to onc company with respect to the three
regional lines, but will require whatever company or group that acquires
each line o provide trackage rights at reasonable compensation to at least
one other company in order to ensure competition over that line....Jf
privatization is completed properly, as I believe it will be, it will result in
every major city, border gateway, and port in Mexico having the choice of
at least two railroads, and those choices will stimulate efficiency, low cost
productivity and economic development.®

However, this anticipated competition has not materialized in the time since
privatization was consummated last year. Trackage rights, for example, do not yet offer a
viable alternative to traffic destined for shippers not served by the gateway carrier. FXE,
for example, serves the Eagle Pass gateway on the southern side of the border. As

privatization has been implemented, however, I understand that FXE must pay at least

$1.50 per loaded car mile for trackage rights to move cars to destinations on the TFM.?'

At this high rate, it cannot be assumed that FXE can compete with TFM for destinations
solely served by TFM, which operates from the Laredo gateway southward. In contrast
to expectations at the time of the merger, the two northern rail networks remain

effectively closed systems.

The failure of Mexican privatization to establish conditions for effective
competition south of the border concomitantly limits the extent of intergateway
competition. The ability of BNSF service at Eagle Pass to discipline UP service at
Laredo, for example, is reduced the more it matters to shippers which carrier on the

Mexican side of the border carries the traffic to/from its Mexican destination/origin. This

* Verified Statement of Mr. Skinner, supra , at 149 (emphasis added).
! Verified Statement of Mr. Rickershauser, at 33.
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is contrary to expectations held at the time of the UP/SP merger, when the Board clearly
recognized the special, important role played by the Laredo gateway to Mexico, and the
pro-competitive role of the E2gle Pass gateway.”? I understand that, prior to the UP/SP

consolidation, SP had an equalization agreement with FNM that made rates to the interior

of Mexico from Eagle Pass equal to those from Laredo, despite a difference in distances.”

However, now that FNM has been privatized such that one railroad serves Laredo and
one railroad serves Eagle Pass on the Mexican side, the equalization agreement has
lapsed and traffic from Eagle Pass is now as much as 250-300 miles out of route
economically. Not only does this result in higher costs of power and rolling stock and in
slower service times, the rates charged within Mexico are higher. This significantly

weakens Eagle Pass as a competitive alternative.

Matters are being made even worse under UP ownership of the SP line from San
Antonio to Eagle Pass. Previously, as owner of the line, SP had full discretion and
control over the way in which it would compete with UP, whereas the post-merger BNSF
must compete while being a tenant of UP. Were it not for discriminatory treatment in
that role, BNSF might operate as effectively as the SP. Congestion, however, has forced
BNSF into a capacity-limiting agreement with UP under which BNSF must hold volume

to no more than 150 cars per day (with coal and coke traffic exempted).? UP is held to a

2 Decision No. 44, at 148.

B Verified Statement of Mr. Rickershauser, at 34.
X Ibid.

 Ibid.
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200 car/day cap (with coal, coke and doublestack intermodal traffic exempted).” As a

result, BNSF has had to delay trains in already inferior scheduling windows and has had
to route north-bound empty cars to the less congested and BNSF-served El Paso gateway.
This has increased the cost of providing service at Eagle Pass.”’” Moreover, the capacity
constraints at the Eagle Pass gateway, like constraints elsewhere where UP and BMSF
meet, have forced BNSF to alter its staging of cars bound for Mexico back upstream even
to the origin. Both the cost and the quality of BNSF’s service suffers — as does its

concomitant ability to compete using the Eagle Pass gateway.

In summary, as far as service to Mexican traffic is concemed, the combinatio1 of
UP's operating problems, the relationship between KCS and Tex Mex, and the failure of
full competition to develop as Mexico has privatized its railroads have limited the
effectiveness of the merger conditions imposed on UP/SP in protecting competition.
BNSF's competitive capabilities at Laredo have been stunted by UP's congestion
problems and operational strategies, and by the roadblocks to a long term relationship
with Tex Mex that the KCS/Tex Mex relationship has created in the post-merger setting.
In addition, capacity limits at Eagic Pass have combined with less-than-expected
protection and promotion of competition among riewly privatized railroads in Mexico.
The result is that intergateway competition which would otherwise have been well

protected by the Board's UP/SP conditions is falling short.




23

Given these results in the marketplace, and given that such factors as Mexican
government policy are beyond the reach of the Board, BNSF’s request here for trackage

rights access to UP's Laredo-San Antonio line is consistent with sound public policy and

merger oversight. Such an alteration of the original merger conditions would directly

counteract the block to competition that BNSF has encountered in dealing with the post-
merger KCS/Tex Mex. Moreover, it would allow substantial traffic to be shifted away
from the heavily congested Algoa-Brownsville line. Competition would be protected in
the process by moving traffic from congested rail lines with low service quality to less
congested lines over which BNSF can provide better service to shippers. Shippers into
and out of Mexico would directly benefit from reduced congestion and a shortening of
BNSF's otherwise circuitous access to Laredo. By moving traffic that does not need to go
to the Houston area to the west of the area, Houston traffic congestion would also be
improved. In so doing, the need for heavy capital investment would be at least partially
abated and forestalled. This would represent a rational use of the nation's scarce

resources, while at the same time promoting the protection of competition.

IV. CONCLUSION

In its original decision on the UP/SP merger, the Board accepted and imposed
conditions designed to ensure that the merger did not result in a loss of competition to
shippers. However, as UP's weil-documented service problems have continued, the
efficacy of the specific routing options approved by the Board has decreased, threatening
the ability of BNSF and others to provide adequate, reliable and timely service as a

competitive alternative to UP service. In addition, the impact of UP's general operational
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problems has been exacerbated for BNSF at the Laredo gateway by both KCS' apparent

ability to veto the entry by Tex Mex into reasonable, and competitively viable, long-term

commercial arrangements with BNSF, and the lagging progress toward fuller competition

on Mexican railroads.

Therefore, it would be appropriate to modify the original UP/SP conditions by
adopting substitute routings which enable BNSF and other railroads to restore and protect
the quality service that can be offered when competing for shippers’ business. The
conditions proposed by BNSF meet this objective. They would not result in BNSF
gaining access to additional shippers; they would contribute to a reduction of congestion
in the critical Houston/Gulf Coast area; and they would protect competition for Mexican

traffic.
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Office of Hearings and Appeals, U.S. Department of Energy, In the Matter of MDL-378
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“How Natural Is Monopoly? The Case of Bypass in Natural Gas Distribution Markets” (with
Harry G. Broadman), Yale Journal on Regulation, Summer 1989.

“Culture and Institutions as Collective Goods: Issues in the Modeling of Economic Development on
American Indian Reservaticns” (with Stephen Cornell), Project Report, Harvard Project on
American Indian Economic Development, June 1989.

“Public Choice, Culture and American Indian Economic Development” (with Stephen E. Cornell),
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Brownsville & Rio Grande International
Railroad

Degussa Mexico S.A.de C.V.
Dynegy Inc.

Fimexpo Metales S.A. DEC.V.
Grupo Vitro

IBP, Inc.

National By-Products, Inc.

Port of Houston Authority
Roquette America Inc.

Texas Crushed Stone Company
Tosco Refining Company
Ultramar Diamond Shamrock Corporation
United Salt Corporation

Vitromex

NAME
John W. Reinacher

Pedro Diaz Barreiro

Lorenzo E. Cantu

Karen Wemner M.
Janice Rowland
Alejandro Cervantes R.
Amando Diaz Orozco
Perry M. Bourne
Robert A. Blank

H. Thomas Kornegay
William R. Mudd
William B. Snead
Charles W. Pegram
Steve Geneva

Mike Causseaux

Ing. Francisco J. Garza O. de M.




July 6, 1998

Mr. Vernon A. Williams

Secretary
The Surface Transportation Board

1925 K. Street, NW.
Washington, D.C. 20423-0001

Re: Finance Docket No.32760 (Sub-No.26)

Dear Secretary Williams:

My name is John W. Reinacher, I am the Director of Distribution for the
American Natural Soda Ash Corporation (ANSAC). I started with ANSAC in
1984 as the Company was being formed. Prior to then, I worked 21 years for
Allied Chemical, an original owner of ANSAC, in various supervisory and
management positions. My current responsibilities include all logistic functions
for the export of ANSAC soda ash to the world market.

ANSAC is a cooperative which represents the United States Soda Ash
industry .or export. We are responsible for all Marketing, Sales, and Distribution
activities as they relate to export. Our product is mined in Wyoming and
California and is transported by rail to various port locations and to Mexico. In
1997 over 618,000 tons of soda ash were transported by rail to destinations in
Mexico. In 1998, ANSAC entered into an agreement to transport a minimum of
100,000 tons on the Burlington Northern Santa Fe (BNSF) Railway to the Mexican
gateways of Laredo, Eagle Pass, and Brownsville.

../ ...continued

15 Riverside Avenue, Westport, CT 06880, USA Phone: 203-226-9056 Fax: 203-227-1484




July 1, 1998
Mr. Vernon A. Williams
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This statement is submitted in support of BNSF's request for trackage
rights from San Antonio to Laredo, Texas. With respect to our customers in
Mexico, ANSAC currently ships our product on BNSF over either Brownsville
gateway (via U.P. haulage) or on BNSF direct to Eagle Pass gateway. However,
our Mexican customers prefer, and increasingly are insisting upon the use of the
Laredo gateway, to interline with Transportation Ferrovirria Mexicana (TFM).
This is because Laredo via the TFM is the shortest route to our customers. The
distance from Eagle Pass to our customers is longer and the rates charged by
FXE, the Mexican carrier serving the Eagle Pass gateway, are not competitive

with the TFM.

Our experience also is that BNSF's rates for traffic which would interline
with the fex Mex over the Laredo gateway are not competitive with U.P.’s.
Because BNSF has been unable to reach an agreement with Tex Mex, BNSF is
understandably hesitant to make substantial capital investments and develop
long-term commitments with shippers like us in order to provide competitive

service.

Beyond the issue of non-competitive rates, the congestion problems

associated with shipping traffic via BNSF over the Laredo gateway cause us

great concern and have resulted in our decision not to use that gateway for our
BNSF routed traffic. Our BNSF traffic does not need to go through the Houston or

Gulf Coast areas, but since BNSF's only access to the Laredo gateway is by
connecting with the Tex Mex via the heavily congestec Algoa-Corpus Christi
line, our traffic would be subject to considerable delay and congestion if we
were to ship over the Laredo gateway via BNSF.

../ ...continued
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It is clear that in the very near term, our customers will require us to use
the Laredo gateway for BNSF routed traffic. For that reason, and because of the
problems associated congestion and delays at the other gateways to Mexico, we
are concerned that absent the granting of overhead trackage rights to between
San Antonio to Laredo, BNSF is not able to provide effective competition for us
and other shippe:r:s at the Laredo gateway as a replacement for SP as was

anticipated by the Board.

We appreciate the opportunity to share our views with the Board and
respectfully request that the Board grant BNSF's request.

Under penalty of perjury, I state that I have read the foregoing document,
know the facts asserted therein and that the same are true and correct as stated.

Sincerely yours,




AQUA OCEANO, S.A. DE C.V.

R A CARRETERA 57 ESQUINA EJE 102
ZONA INDUSTRIAL

SAN LUIS POTOSI, S.L.P. C.P 78090

TELS. 91 (48) 24-74-36

24-74-38

24-74-84

FAX. 91 (48) 24-74-95

E-mail aocean@www.orb.org.mx

July 2nd., 1998

Honorable Mr. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K. Street, N.W.

Washington, D.C. 20423-0001

Subject: Docket No. 32760
Sub-No. 26
Honorable Mr. Vernon A. Williams:
Who ever has to take a decision on the following matter must do it and fast.

It is just not possible that the busiest border in the world in regards of rail transportation
don’t have a competitor, and I specifically refer to the monopoly of UP/SP in that area.

As a consequence of this monopoly both countries are suffering the consequences, and
we are forced to use truck when it is possible.

What our company would like is that BNSF gets the overhead track rights on
UP-Laredo-San Antonio, as well in both ways, Caldwell-Flatonia-San Antonio, and
Caldwe.i-Flatonia-Placedo lines, these bases on definitely terns (not temporarily).

The prices charge by Tex-Mex are rip off, and for companies like ours, where
transportation is very sensitive it makes ‘mpossible, to use the services in the way that they are
right now.

Delays, congestion, high price, stolen cars, damage cars, etc. are only the few of the
consequences of this monopoly.

Our company will use approximately 1,000 rail cars for 1999, and a similar amount of
trucks when it is impossible to use rail, due the reasons mentioned above.




Our company exports to USA and Canada Christmas decorated products on a exclusive
long term contract, with Santa’s Best which is the largest corporation in the world for these
items.

We expect your imputes in this matter as soon as possible.

Thank you in advance for kind attention to the present.

Yours very truly,
ua Oceano
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facilitate the interchange with UP and reduce interchange congestion at Dayton, BNSF
constructed two 9,000 foot interchange tracks adjacent to the Dayton storage-in-transit
(“SIT") facility. The< ~ tracks opened for service in December 1997.

More recently, in order to bypass Houston and reduce congestion in the Houston
terminal area, and in keeping with BNSF's theme of not moving traffic through Houston
which need not go there, the BNSF Dayton-Houston local serving Baytown Branch
customers was rerouted to operate between Dayton and Silsbee, TX, connecting at
Silsbee with BNSF through manifest trains to points east, west, and north. This change
was made May 9, 1998.

At approximately the same time that BNSF commenced operations with UP on the
Dayton interchange tracks, UP announced plans to initiate directional operations on the
Baytown and Cedar Bayou Branches, with inbound flows to customers on these lines
moving via the UP Baytown Branch from Houston, and outbound flows moving via the
SP Baytown Branch on to the Houston-lowa Junction-Avondale line over which BNSF
has trackage rights at Dayton. These directional operations commenced on December

16, 1997. UP’s directional operations have limited BNSF's ability to exercise its right to

switcli Baytown Branch and Cedar Branch customers. Indeed, it is extremely difficult for

BNSF to go against the directional flow of UP traffic in order to perform switching on the
branches over its existing trackage rights. As a result of UP’s operations changes,
BNSF has been ferced to interchange with UP at Houston for traffic destined to Baytown
Branch and Cedar Bayou Branch customers. UP continues to interchange with BNSF

at Dayton for business from the Baytown and Cedar Bayou Branches.
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BNSF's Baytown Branch customers have not been satisfied with the service that
BNSF has been able to provide using UP haulage and reciprocal switching. As
evidenced by the graph attached hereto as Attachment 1, UP has not followed through
on its commitment to BNSF that cars released and billed by customers on the branch

by 5:00 PM on Day 1 would be available to BNSF at the Dayton interchange tracks by

11:59 PM on Day 2, and instead, has consistently delivered cars late or not at ail.?

Further, on a number of occasions, BNSF shipments from Baytown Branch customers
were delivered by UP to BNSF at Houston or other points, further increasing transit
times. Accordingly, in February 1998, BNSF informed UP of its intention to offer direct
switching of customers to which it had access on the Baytown Branch which desired
such switching. BNSF began working with customers to provide direct switching service

to their facilities and began direct service to Ultramar Diamond Shamrock in May.

¥ In order to manage BNSF's commercial and operational service offerings to
customers on the Baytown Branch, BNSF set up a team of marketing, customer service,
operations and other personnel in April 1998, to: (a) determine BNSF's service
capabilities for customers on the Baytown Branch, using a combination of UP reciprocal
switch and haulage, and BNSF linehaul services; (b) monitor service through an intense
car-by-car, day-to-day tracking of every shipment onto or off of the branch to identify
causes for service failures and apply necessary “fixes,” and (c) provide a competitive
service using the terms of the Settlement Agreement and conditions which wculd meet
BNSF's;, customers’ expectations.

UP service to BNSF and BNSF's customers has improved considerably for
Baytown Branch traffic. This improvement, however, is in large part attributable to
BNSF's intense car-by-car management process which consumes large amounts of time
and resources. Further, although there has been some improvement, UP's reciprocal
switching still does not consistently meet *!ie service standards necessary for BNSF to
provide fully competitive service.
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However, for a number of reasons, BNSF direct switching for many of these
customers is not a practical or long-*>rm solution to the need to provide shippers with
competitive service to and from points such as those on the Baytown Branch, where
previously customers had enjoyed switching service from only one carrier. At the local
plant level, customers have concerns with allowing two carriers instead of one to switch
their facilities. Among other things, customers are concerned with the implications of
allowing twice as much switching activity through their facilities on a daily basis to secure
competitive service; the need to separate shipments for two carriers rather than one; the
potential for doubling the administrative work associated with switching services; and the
potential need for additional track space to place shipments for one carrier versus
another. Additionally, customers are concerned with the timing issue of fitting a second
switching carrier into a plant’'s operational cycle at a different time of day or night to
avoid impacting  .e switching cycle of the first carrier. For example, Bayer Corporation’s
facility at Eldon, TX can permit BNSF as well as UP to switch every day, provided the
plant switching for both carriers is performed between midnight and 6:00 a.m. daily, a
daunting challenge of coordination even under ideal circumstances.

Even the one shipper, Ultramar Diamond Shamrock Corporation, for which Loth
BNSF and UP currently provide switching, supports BNSF’s proposal of neutral
supervision of switching activities on the Baytown Branch. See Verified Statement of

Steve Geneva, General Manager, Transportation, Ultramar Diamond Shamrock

Corporation attached to the Application at Exhibit 5. As explained in that Verified

Statement, neutral switching supervision would enhance the efficiency of operations on
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the branch for that customer, including better coordination of activities and improved
turnaround times for cars. I|d. Other shippers located on the branch also support
BNSF's request. See Exhibit 5 attached to the Application.

The issue of multiple switch carriers also affects the operation of the Baytown
Branch itself. The Baytown Branch is not signaled and is congested by growing
business and multiple train operations daily. BNSF has had to fit its local switch service
in among UP’s local operations without causing disruption to UP or its customers.
Further, BNSF switching on the Baytown Branch adds additional trains to the line and
potentially increases congestion. As incicated earlier, UP's operation on the Baytown
Branch is directional, toward Dayton, which is BNSF's base of operations to switch
customers on the Baytown Branch. In order to switch lQaytown Branch customers,
BNSF's local switcher has to operate “against the UP directional flow” in order to place

and pull cars between Dayton, Baytown, and East Baytown. The window UP has

provided for BNSF to operate its local switcher -- commenci.ig at 10:00 p.m. with the

expectation .he switcher will begin its return to BNSF’s Dayton operating tracks by about
4:30 a.m. - limits BNSF to switching a few customers at Mont Belvieu and Elc. .n. This
schedule, required so as to not conflict with UP operations on the line, precludes BNSF
from ewitching customers at Baytown and East Baytown, whether or not such shippers
could accommodate switching by both BNSF and UP in a 24-hour period.

- The-problems associated with two carrier switching could be resolved if operations
on the Baytown and Cedar Bayou Branches were to be directed on a neutral basis by

a third party using the UP and BNSF personnel already in place to conduct the switching
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operations. This wouid permiit customers to revert to being served by a single local
switch carrier, reduce train movements on the Baytown and Cedar Bayou Branches, and
provide customers equal operational access to the line haul services of BNSF and UP.
The Board should direct that the neutral switching supervisor should be selected by the
parties or, absent agreement, by an arbitrator. The neutral switch management should
be required to report its activities to the Board periodically.

In addition to requesting neutral switching supervision on the Baytown and Cedar
Bayou Branches, BNSF is requesting neutral switching supervision of the Sabine and
Chaison Branches. BNSF gained access to these branches as a result of the Term
Sheet Agreement. This trackage is similar to the Baytown and Cedar Bayou Branches
in that it serves major petrochemical complexes at a number of points. Although BNSF
is not presently serving these branches, it intends to commence operations over the
branches in the near future. BNSF is anticipating similar problems in providing

customers with competitive service along this branch as have occurred on the Baytown

and Cedar Bayou Branches. Therefore, BNSF is requesting the establishment of neutral

switching supervision along these branches on the same terms and conditions as set
forth above for the Baytown and Cedar Bayou Branche:-

Clinton Branch. UP’s Clinton Branch, located in Houston and Galena Park, TX
is a 5.4 mile branch serving approximately 20 customers along the north side of the
Houston Ship Channel, including the Port of Houston Authority Public Elevator #2 and

the Port's Woodhouse Terminals. In order to service the Houston Public Elevator, a




trainload receiver, BNSF delivers cars to UP’s North Yard. UP then delivers the cars to
the Houston Public Elevator.

BNSF has been unable to provide timely, reliable and competitive service to the
Hous.on Public Elevator under the current arrangement. On some occasions, UP has
given its own trains preference over BNSF trains, thereby causing BNSF trains to
experience considerable delays. On other occasions, BNSF trains have experienced

delays because UP inefficiently coordinated operations on the Clinton Branch. For

example, on May 8, 1998, a BNSF train was held for 5% hours at the North Yard

because UP was unable to contact the UP Yardmaster to receive clearance for the train.
Further, when grain trains destined for the public elevator on the Clinton Branch are
backed up, the congestion they present frequently backs up other traffic in the Houston
terminal, both on UP and BNSF, and on the Port Terminal Railroad Association
(“PTRA").

BNSF recommends the Clinton Branch be operated by the PTRA, which has
trackage and yards adjacent to the Clinton Branch that can be used for staging trains
destined to the branch, and which is in a better position than UP to monitor and manage
on a neutral basis inbound grain train flows to the Houston Public Elevator, thereby
reducing congestion on the branch and elsewhere in the Houston terminal area.
Inasmuch as there are a number of facilities on this trackage not currently open via
reciprocal switch to BNSF or others, BNSF recommends that operation of the Clinton

Branch by the PTRA not include opening these facilities to reciprocal switch.




The Port of Houston Authority, which is owns and cperates the Houston Public
Elevator, fi:lly supports BNSF’s request that the Clinton Branch be operated by PTRA.
See Verified Statement of H. Thomas Kornegay, Executive Director, Port of Houston
Authority, atiached to the Application at Exhibit 5. In its Verified Statement, The Port of
Houston Authority describes how PTRA operation of the Clinton Branch would improve
service to shippers. Id.

3. Alternative Routing and Improved Dispatching

In the Houston terminal, BNSF needs additional trackage rights, to be
administered through the Spring Center, permitting it to operate ovy: any clear through

UP route available in Houston, improving velocity and easing congestion. Presently,

BNSF operations through Houston are restricted to the former HB&T East and West Belit

routes. When these routes are congested, though alternative routes are available, UP
will not permit BNSF to use these lines unless prior trackage rights agreements are in
place.

For example, a May 7, 1981 Supplement to the SP-ATSF Rosenberg-Virginia
Point Agreement provided ATSF (and now BNSF) with the ability to operate grain trains
on trackage rights over the former SP between Rosenberg and Englewood via West
Junction, Chz ey Junction, and Tower 26 for traffic moving to elevators on the Clinton
Branch. By broadening these rights to permit all traffic to move on this route as
required, business moving through the Houston terminal could be routed around
congestion on the East and West Belt lines, leaving those routes clear for business

moving to and from Houston locai and area customers.
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BNSF also requests that the UP directional routes between Houston and
Longview, TX and between Houston and Shreveport, LA, shared by BNSF and UP over
which BNSF has trackage rights as well as access to "2-to-1" customers and new
facilities be relocated to and coordinated at the Spring Center irom the Harriman
Dispatch Center in Omaha. There have been periodic reoccurrences in UP congestion
on these routes which impacts BNSF’s ability to provide scheduled through and local
service to customers on these routes, as well as flows into and out of the Houston
Terminal for both UP and BNSF. This situation could be improved if the routes were
dispatched under neutral supervision by the Spring Center. Including these UP routes
in the Spring Center would assist BNSF and UP in scheduling and coordinating
movements over these lines both into and nut of Houston, make the most utilization of
the available track capacity for train movements in and out of the Houston terminal area,
speed velocity, and reduce potentiai congestion for both carriers.

4. Laredo Gateway

As a condition of the UP/SP merger, BNSF received permanent trackage rights
over a UP route to Tex Mex and the Laredo gateway via Algoa, Corp.:s Christi and
Robstown, TX. BNSF'’s hub terminal for traffic moving to or from any of the south Texas
gateways to Mexico, including Laredo, is Tempie, TX. Presently, in order to

accommodate UP's directional running, BNSF serves the Laredo gateway via temporary

trackage rights on the Caldwell-Flatonia-Placedo line for southbound traffic. BNSF is

operating northbound between Placedo and Algoa over permanent bidirectional trackage

rights received as part of the BNSF Settlement Agreement, imposed as a condition of
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the UP/SP merger. The Algoa route, however, is heavily congested with the through

trains of UP, BNSF and Tex Mex, as well as with substantial local switching activity by
UP for major chemicals and metals customers along the Gulf Coast. Further, traffic
moving northbound from Laredo through Algoa to reach BNSF's Temple, TX yard must
traverse the Houston/Galveston area, over lines 96 miles longer than the Caldwell-
Flatonia-Placedo southbound route, thereby adding to train movements and potentially
congestion problems in the Houston area with traffic that need not move there.

Under BNSF’s proposal for south Texas, BNSF would be to route a considerable
amount of Laredo gateway traffic permanently off of the Robstown-Placedo-Algoa line
and therefore away from Houston as well as the local activity occurring along this line
to support online customers and the through traffic of Tex Mex. For example, traffic
destined for the Laredo gateway on BNSF as well as UP could be funneled through UP’s
directional operations from Temple to San Antonio and then onto UP's San
Antonio-Laredo route. Such a reroute would immediately remove one to two trains per
day from the substantially more congested and more circuitous route now traveled by
BNSF to reach Laredo. Customers shipping to and from Mexico would benefit through
BNSF’s use of an at least one hundred mile shorter route with potentially faster, more
consistent transit times. Additionally, local customers and communities between

Robstown and Algoa would benefit because the elimination of a portion of the through




traffic on this busy UP route would improve local switch service to online industries by

increasing the line’s capacity without requiring additional investment.¢

In addition, KCS’ acquisition of a 49% ownerstip interest in Tex Mex has affected
BNSF'’s ability to replace the competition provided by SP at Laredo as an interline carrier
with Tex Mex in ways not anticipated at the time of the UP/SP merger. As BNSF
previously advised the Board in its April 1, 1998 and July 1, 1998 Progress Reports,
BNSF has conducted extensive negotiations with Tex Mex in an attempt to reach a long-
term agreement that would make a BNSF/Tex Mex routing via Laredo competitive to
UP'’s service and price offering. The absence of such an agreement on commercially
reasonable terms precludes BNSF from offering long-term commitments to shippers and
is a substantial impediment to BNSF's use of its Mexico-related rights to provide a
competitive discipline on UP at Laredo as a replacement for SP. Such an agreement
is also necessary to protect the capital investments BNSF will need to make in order to
establish a long-term viable competitive alternative to UP for Mexico traffic at that critical

gateway.

¢ BNSF's ability to compete for Mexican traffic is also being hindered by UP's
ownership of the former SP line from San Antonio to Eagle Pass. Congestion has
required BNSF to enter into a capacity-limiting agreement with UP for traffic moving
through Eagle Pass. Under that agreement, BNSF must limit its volume to no more than
150 cars per day through the gateway (with coal and coke traffic exempted). UP is
limited to a 200-car per day cap (with coal, coke and double stacked intermodal traffic
exempted). As a result, BNSF has been forced to delay trains and has had to route
northbound empty cars through the less congested Eagle Pass gateway. In addition,
capacity constraints at El Paso have seriously degraded BNSF's service via that gateway
because it has been forced to stage cars bound for Mexico upstream as far back as their
origin.
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In a number of instances, BNSF has had to turn away northbound or southbound
business opportunities for the Laredo gateway because of the level of Tex Mex's
divisions oftered to BNSF. Also, there have been instances where business solicited and
secured by BNSF for joint BNSF-Tex Mex routings has been “back solicited” by KCS and

Tex Mex to remove BNSF from the routing and substitute KCS.

BNSF’s negotiations with Tex Mex have been unsuccessful.” BNSF believes that

Tex Mex's ability to cooperate with BNSF may be impeded by an only recently-disclosed
provision in a December 1995 agreement between KCS and Transportacion Maritima
Mexicana (“TMM"). That provision apparently has limited Tex Mex's ability to accept the
terms under discussion in the BNSF/Tex Mex negotiations. In BNSF’s view, the revenue
divisions and agreemeiit term that it have proposed in those negotiations would merely
ensure that customers using a BNSF-Tex Mex routing would have access to rates and
service competitive in the market with those provided by other carriers, including KCS.
KCS has, however, interpreted the provision in the KCS-TMM agreement to preclude Tex
Mex from agreeing to revenue divisions and the agreement term with BNSF that would
(in KCS' view) undermine the KCS/TMM partnership. Indeed, in a March 16, 1998 letter
to Chairman Morgan, KCS's counsel suggested that “rather than constantly complaining

about the ‘lack of cooperation’ by Tex Mex” in BNSF's efforts to establish a viable, long-

v Nagotiations between BNSF and Tex Mex, completed during May, resulted in a
proposed short-term agreement for interline pricing to and from the Laredo gateway.
Tex Mex can unilaterally cancel this agreement during the second year. The short-term
agreement does nothing to enhance competition in that it does not provide for long-term
stable pricing structures or service commitments. As a result, BNSF declined to agree
to the proposed terms, and negotiations have not formally resumed.
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term competitive presence at Laredo, “BNSF should spend time developing the Eagle
Pass and Brownsville gateways”. Since that letter, KCS has maintained its position that
BNSF should not be afforded competitive equal access to the Mexican market via Tex
Mex. As a result of KCS'’s position and influence on Tex Mex, a long-tern: competitive
BNSF/Tex Mex service offering via Laredo as a replacement to SP is yet to be
established. Because of the critical importance of that gataway to shippers in the U.S.

and Mexico, action needs to be taken to restore the competition that such shippers

enjoyed before the UP/SP merger, when there was competition at Laredo between UP

and SP-Tex Mex.

While it was well-known at the time of the UP/SP merger that the government-
owned Mexican rail system, FNM, would be privatized, the competition between the two
resulting northern privatized regional networks via trackage rights and reciprocal
switching that had been expected at major common points within Mexico has not
materialized. Instead, those two networks remain closed systems, interlining but not
competing head-to-head, with many Mexican customers realistically served by only one
carrier on traffic moving to and from the United States. For instance, | understand that
Grupo Ferroviaria Mexicana (“FXE”), which serves the Eagle Pass gateway on the south
side of the border, must pay at least $1.50 per loaded car mile to move cars via trackage
rights to destinations on TFM.

This lower-than-expected level of competition in Mexico means that the gateways
between Mexico and the United States have become increasingly segmented and

differentiated by the serving Mexican carrier to a degree not expected prior to the merger
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and that it is of increasing importance to shippers which Mexican carrier will carry their
traffic to/from its destination/origin, and which border crossing interchange will be used.
In this regard, | understand that, prior to the UP/SP merger, SP had an equalization
agreement with FNM that made rates from Eagle Pass equal to those from Laredo
notwithstanding any differences in distances. That agreement has now lapsed, and
traffic from Eagle Pass which must travel as much as an additional 250 to 300 miles to
reach destinations in the interior of Mexico cannot be economically priced to compete
with traffic moving over the Laredo gateway via TFM to the same oestinations.
Accordingly, the importance of providing competition in servicing Laredo north of the
border for TFM customers has liikewise increased, and the Board should act to assure
that competition to that gateway is vigorous and viable for BNSF as a post-merger
replacement for SP.

For all of these reasors, BNSF needs overhead trackage rights between San

Antonio and Laredo to provide effective competition for rail shippers at the Laredo

gateway as a replacement for SP as anticipated by the Board.¥ Various shippers have

¢ The fact that BNSF interlined traffic with Tex Mex and overall Tex Mex traffic
through Laredo to Mexico have increased does not contradict BNSF's position that it
needs overhead trackage rights between San Antonio and Laredo to provide effective
long-term competition as a replacement for SP. The recent volume numbers have been
significantly impacted by UP’s service problems and by UP's embargo for Laredo
interchange traffic for TFM, not inciuding automobile parts, finished automobiles, and
intermodal, which was effective March 26, 1998, and canceled April 24, 1998. (Neither
Tex Mex nor BNSF embargoed Laredo, though BNSF did resort to a “permit system” for
southbound loads, which was effective March 30, 1998, and canceled on April 7, 1998.)
The UP embargo occurred during a prolonged period of service disabilities on the UP
system in south Texas, which led many customers to divert as much traffic as possible
to alternative carriers, including BNSF, Tex Mex, and water and highway transport. It
is reasonable to expect that, with cancellation of the UP embargo and improvements in
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submitted Verified Statements in support of BNSF’s request.? In addition, because of

the restructuring of the Mexican rail system, a carrier must be able to provide effective
and viable service at all gateways in order to compete in Mexico, and BNSF's inability
to provide such service at Laredo is hampering its overall ability to replace SP as a
competitor in the Mexican market.

In the event the Board determines that such trackage rights should not be
granted, BNSF requests that Tex Mex be required to provide interline service to BNSF
at rates and service levels that are the same or better than those offered by Tex Mex
to any other interline carrier.

E.

IMPACT OF BNSF’'S PROPOSED STRUCTURAL REALIGNMENTS
ON OTHER CARRIERS’ DPERATIONS

To determine the market impact of overhead trackage rights between San Antonio
and Laredo,X?' | asked Richard W. Brown of BNSF’s Merchandise Business Unit to make
an analysis of traffic that could be diverted to a new BNSF direct route to Laredo. Once

Mr. Brown completed his analysis, he provided me with the results. ! then looked at the

UP operations, UP will be in a position to recover business and market share lost during
the first half of 1998. It is also reasonable to conclude that UP’s Laredo business for the
first six months of 1998 was lower than it would otherwise have been but for these
service-related reasons.

¥ Attached to the Application at Exhibit 5 are the Verified Statements of: American
Natural Soda Ash Corporation; Aqua Oceano, S.A. DE C.V.; Degussa Mexico S.A. de
C.V.; Fimexpo Metales S.A. DE C.V.; Grupo Vitro; National By-Products, Inc.; Roquette
America Inc.; and Vitromex.

e None of BNSF's other proposed structural realignments would divert traffic from
or otherwise adversely impact UP, Tex Mex or any other carrier.
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results to see if they were consistent with my understanding of the involved markets.
| have also reviewed Mr. Brown’s Verified Statement that is being filed concurrently with
my statement, and | agree with his conclusions as to possible diversions that could occur
once BNSF's trackage rights and service were to be fully implemented.

In his analysis, Mr. Brown concluded that approximately 90% of current BNSF/Tex

Mex traffic moving to and from Laredo would be diverted to the new BNSF direct route

to Laredo. Because these are extensions of existing BNSF movements, these diversions

could occur within the first year of BNSF operations over the new route. That is, based
on 1997 traffic levels, BNSF could divert approximately 13,297 carloads ‘o a new BNSF
direct route via Laredo during the first year of operation.

With regard to potential diversions from UP, it is my opinion that a longer period
of time would be required for such diversions to take place. For example, to handle the
intermodal traffic identified in the market impact analysis, BNSF would need an
intermodal facility in the Laredo area. Furthermore, it is unlikely that either Tex Mex or
UP would make capacity in their existing facilities available to BNSF, and a new facility
would probably have to be constructed before BNSF would be in a position to compete
for the intermodal business identified in the analysis. In any event, it is unlikely that any
substantial diversions of intermodal traffic would occur in the first year or two of
operations under the trackage rights.

Diversions of other categories of non-intermodal traffic from UP identified in Mr.
Brown's analysis could occur sooner. | expect that, based on current market conditions,

BNSF could divert enough business in the first year to support operation of one train per
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day in each direction over this new route. Additional trains could be added as business
increases, but | cannot say at this time when su-h increases would be necessary.
F.
CONCLUSION

The structural deficiencies in BNSF's merger condition rights and UP's favoritism
to its own trains, particularly in the Houston and Gulf Coast area, have impeded BNSF
from offering a reliable, dependable and consistent service in that area. Indeed, unless
sufficient steps are taken to remedy the Houston area problems, BNSF's ability to
maintain its current level of competition with UP, let alone the level that shippers deserve
and expect, on the trackage rights lines will continue to degrade, and shippers will lose

the benefits of the competitive options the Board anticipated BNSF could and would

provide in this region. However, BNSF’s proposals — designed to divert traffic away from

Houston and ensure timely and reliable switching in the Houston area and along the Guif
Coast -- would allow BNSF to effectively offer competitive service in the areas in which
the Board intended BNSF to be a competitive replacement to the former SP. Further,
BNSF's proposed structural realignments would not significantly impact UP, Tex Mex or

any other carrier.
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VERIFIED STATEMENT
OF
ERNEST L. HORD
My name is Ernest L. Hord. | am Vice President, Operations of The Burlington
Northern and Santa Fe Railway Company ("BNSF") on the UP/SP Lines. My business
address is 24125 Aldine Westfield Road, Spring, TX 77373.

| joined BNSF in October 1996. Prior to that time, | was employed by Southern

Pacific for 31 years and held various positions in th. Operations Department, including

General Manager and Assistant Vice President Transportation, culminating in my last
position as Assistant to Executive Vice President-Operations.

Since joining BNSF, | have taken on responsibility for the start-up and
implementation of service on the track and territory to which BNSF gained access under
the Board's Decision No. 44 in Finance Docket No. 32760 (served August 12, 1996).
In that capacity, | have become familiar with BNSF'’s, as weil as UP’s, operations in
Texas and the Gulf Coast area.

The purpose of this statement is to describe BNSF's proposed operations
designed to remedy the continuing service deficiencies facing shippers in and around
Houston, south Texas and the Gulf Coast area by shifting traffic away from Houston and
off of the highly congested UP Gulf Coast lines onto less congested lines as well as by
improving the efficiency of switching services and improving dispatching over the lines

on which both UP and BNSF operate.




NATURE OF PROBLEM

As a result of certain structural deficiencies in the rights BNSF received in the
UP/SP merger proceeding and UP'’s practice of favoring itself when congestion and other
service problems occur, BNSF is unable to provide reliable, dependable and consistent
service to shippers in and around Houston and the Gulf Coast area. In many cases,
BNSF's trains are still being delayed. | fully anticipate that, without some changes to
current structure of BNSF's rights and UP’s operating practices, the problems that have
prevented BNSF from offering fully competitive service to shippers in Houston, south
Texas and the Gulf Coast area will continue and periodically reoccur.

In order to address these problems, BNSF is proposing a series of structural

realignments to its trackage rights. The first set of proposals are primarily designed to

route traffic away from Houston and other highly-congested UP lines in south Texas and
to otherwise modify BNSF’s rights and UP’s operating practices. Imposition of these
realignments would provide shippers with the effective competition that the Board
originally envisioned in Decision No. 44. The remaining proposal is intended to restore
the pre-merger competitive situation at the Laredo, TX gateway to Mexico.
.  PROPOSED OPERATIONS TO ENSURE COMPETITIVE SERVICE

BNSF proposes that the Board require the following:

1) Grant BNSF permanent bidirectional overhead trackage rights on UP's
Caldwell-Flatoniz-San Antonio and Caldwell-Flatonia-Placedo lines;

2) Allow BNSF to operate via trackage rights over both the UP line and the
SP line between Harlingen and Brownsville, TX (until such time that UP
constructs a connection between the UP and SP lines at Brownsville) and
BRGI to act as BNSF's agent for such service;




Grant BNSF overhead trackage rights on the UP Taylor-Milano line;

Order neutral switching supervision on the former SP Baytown and Cedar
Bayou Branches and on the former SP Sabine and Chaison Branches
serving the Beaumont and Port Arthur, TX area. The neutral switching
supervisor would be selected by the parties, uniess they were unable to
agree, in which event the neutral switching supervisor would be selected
by an arbitrator,;

Order PTRA operation of the UP Clinton Branch in Houston;

Grant BNSF overhead trackage rights to enable BNSF, should it determine
to do so, to join the directioral operations over any UP lines where UP
commences directional operations and where BNSF has trackage rights
over one, but not both, lines involved in the UP directional flows, including,
specifically, over the Fort Worth to Dallas, TX line (via Arlington);

Grant BNSF trackage rights on additional UP lines in the Houston terminal
area for BNSF to operate over any available clear routes through the
terminal as determined and managed by the Spring Consolidated
Dispatching Center (“Spring Center”), including the SP route between West
Junction and Tower 26 via Chaney Junction;

8) Order the coordinated dispatching of operations over the UP and SP routes
between Houston and Longview, TX and Houston and Shreveport, LA by
the Spring Center; and

9) Grant BNSF overhead trackage rights on UP’s San Antonio-Laredo line.

As | describe below, these structural realignments will provide shippers with
reliable, dependable and consistent service in i=_u:2.i and along the Gulf Coast. In my
view, each of the proposals is operationally feasible and will result in operational
efficiencies and savings. Further, the proposals will not result in any abandonments or
discontinuances, and none of the proposals will interfere with the operations of UP, Tex

Mex or another carrier.




A. Trackage Rights On Caldwell-Flatonia-San Antonio and Caldwell-
Flatonia-Placedo Lines

Caldwell-Flatonia-San Antonio

1. Current and Planned Operations. As a condition of the UP/SP merger,
BNSF gained permanent trackage rights over the UP Temple-Smithville-San Antonio line
in order to allow BNSF to offer shippers competitive service in the San Antonio market
and for shipments via Eagle Pass to and from MexicoY However, congestion on the UP

line between San Marcos and San Antonio near New Braunfels has prevented BNSF

from being able to provide that service.? Additionally, BNSF has been unable to move

cars weighing over 268,000 Ibs. on the Temple to San Marcos line via Smithville,
although the Caldwell-Flatonia-San Antonio trackage rights this routing replaced did not
have a 268,000 Ibs. restriction. Accordingly, BNSF currently is operating over
temporary cverhead trackage rights on the former SP line between Caldwell-Flatonia-San
Antonio, with a weight restriction of 268,000 Ibs. Both the Temple-Smithville-San
Antonio line and the Caldwell-Flatonia-San Antonio line are depicted on Map 1 attached
hereto. The temporary trackage rights have afforded BNSF the operational flexibility to

avoid the congestion on the UP line by routing traffic over the Caldwell-Flatonia-San

v These trackaye rights were negotiated by UP, on the premise of allowing BNSF
to operate over a shorter route between Temple and San Antonio, to replace trackage
rights BNSF receivec frcrm SP from Caldwell to Flatonia to San Antonio to serve Eagle
Pass, TX, as parn of ENSF's settlement with SP that preceded the BN/Santa Fe merger.

Z ‘ndeed, UP itself Fas acknowledged that its line north of San Antonio line is
“possibly the most rongested segment of the railroad.” See Union Pacific Report on
Hou:ston and Gulf Coast Infrastructure, Ex Parte No. 573, pp. 42-43 (filed May 1, 1998).
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Antonio line. These rights, however, are temporary and can be canceled on fifteen days'
notice.

The UP line between San Marcos and San Antonio is part of UP’s main line route
to Laredo. The Flatonia-San Antonio segment of the former SP line is part of SP's

Sunset route to Houston. These are two of the busiest, most congested routes on the

UP system. In order to ensure that BNSF has the operational flexibility necessary to

offer fully competitive service to Temple-San Antonio shippers and Mexican shippers,
BNSF proposes that its temporary overhead rights over the Caldwell-Flatonia-San
Antonio line from MP 30.8 at Caldwell to MP 219.1 at Heafer Junction be made
permanent and that it retain its rights over the Temple-Smithville-San Antonio line. This
alternative access will benefit San Antonio area shippers, Mexico shippars, the CPSB
Eimendorf Generating Station, and the LCRA Halsted Generating Station. BNSF would
also need to retain access to the Temple-Smithville-San Antonio line, as access to this
line is necessary in order for BNSF to interchange with Longhorn Railroad at Elgin.

If its trackage rights on the Caldwell-Flatonia-San Antonio line were made
permanent, BNSF anticipates that it would continue to use the line to move general
merchandise, automotive, grain and other agricultural traffic. BNSF would use the
Temple-Smithville-San Antonio line to move unit coal trains to the CPSB Elmendorf
Generating Station and the LCRA Halsted Generating Station as well as for operational
flexibility. - -

In its May 1, 1998 “Report On Houston and Gulf Coast Infrastructure” filed in the

Ex Parte No. 573 and Service Order No. 1518 proceedings (hereinafter referred to as




“Infrastructure Report”), UP indicated its iriient to upgrade the line north of San Antonio.
Specifically, UP proposes to reconstruct 17 miles of the former MKT main line in the New
Braunfels area to provide a double track. Installation of this double track -- assuming
that it is installed as UP has proposed at some undetermined time in the future -- may
address some of the congestion problems along the line, thus providing shippers with
effective competitive options; however, BNSF would still need the flexibility to avoid
congestion on the Temple-Smithville-San Antonio line by opting to handle San Antonio
shipments over the Caldwel!-Flatonia-San Antonio line.

2. Train Service. BNSF currently operates an average of one and one-half

through trains per day in each direction between Caldwell-Flatonia-San Antonio, and it

serves Elgin through local train service from Tempie an average of twice weekly. This
level of service would not change if BNSF’'s proposal that its trackage rights on the
Caldwell-Flatonia-San Antonio line be made permanent is granted. If BNSF is granted
trackage rights on UP between San Antonio and Laredo, BNSF would add one through
train per day in each direction between Caldwell-Flatonia and two trains per day between
Flatonia-San Antonio.

BNSF would continue its use of the same yard in San Antonio. Because BNSF
is currently operating over the Caldwell-Flatonia-San Antonio line on a temporary basis,
no change in yard activity other than normal rates of growth is anticipated if BNSF's
proposal that its {rackage rights on the Caldwell-Flatonia-San Antonio line be made

permanent is granted.




In the event BNSF is granted trackage rights between San Antonio and Laredo,
the additional six trains per day through the yard at San Antonio are not expected to
result in yard activity in excess of 20 percent above current levels. Indeed, when UP
completes construction of the connection between the former SP line and the UP line at
Heafer Junction, BNSF would not move any trains through the yard at San Antonio.

3. Implementation. BNSF would install a crew district between Victoria and

Corpus Christi. Crews would operate between Temple and Victoria, and Victoria and

Corpus Christi. Because BNSF would continue to operate in the same manner that it
is presently operating over its temporary rights, no connections or construction projects
are necessary, and BNSF does not anticipate any changes in equipment utilization.

4. Impacts. There are no local commuter operations on the Caldwell-
Flatonia-San Antonio line, and thus the trackage rights would have no impact on
commuter operations. Amtrak operates six trains per week over the Flatonia-San
Antonio line. BNSF does not anticipate that its operations would have any impact on
Amtrak’'s operations.

Caldwell-Flatonia-Placedo

1. Current and Planned Operations. BNSF has temporary overhead
trackage rights over the former SP Caldwell-Flatonia-Placedo line from MP 30.8 at
Caldwell in UP's Ennis Subdivision to MP 14.2 at Placedo in UP's Victoria Subdivision.
This line is depicted on Map 1 attached hereto. These rights allow BNSF to route its
southbound traffic away from the congestion in and around Houston and on the Algoa

route, thereby improving the transit times for traffic destined for Corpus Christi and
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Laredo. BNSF’s northbound traffic continues (U inove over the Aigoa route.  BNSF’s

trackage rights over the Caldwell-Flatonia-Placedo line are temporary, and extend only

as long as UP operates directionally between Houston, Flatonia and Placedo. UP can
cancel the temporary trackage rights on thirty days’ notice. Thus, absent the requested
condition, if UP ceases its directional operations, BNSF will have to move its Corpus
Christi and Laredo southbound traffic back to the Algoa route. This would only serve to
increase congestion in Houston and along the Gulf Coast.

BNSF therefore requests that its temporary overhead rights be made permanent
so that BNSF has the option of bidirectional operations over the Caldwell-Flatonia-
Placedo line if UP discontinues directional operations in this corridor in order to avoid the
congestion on the Aigoa route and to enable it to offer more fully competitive service to
its south Texas and Mexico customers.

BNSF anticipates that, if its request is granted, it would continue to use the
Caldwell-Flatonia-Placedo line to move unit trains (primarily grain) as well as general
merchandise and other carload traffic.

2. Train Service. BNSF currently operates one train per day southbound
between Caldwell-Flatonia-Placedo, and its northbound trains operate over the Algoa
route. No change in this service is anticipated if BNSF's rights over the Caldwell-
Flatonia-Placedo line are made permanent. If, however, BNSF is granted trackage rights
on UP between San Antonio and Laredo, BNSF would shift a majority of the traffic that
is currently handled over the Caldwell-Flatonia-Placedo route for interchange with the

Tex Mex to UP's San Antonio to Laredo route. This would reduce BNSF's operations




on the Caldwell-Flatonia-Placedo route to one train per day six days per week.
Northbound trains would continue to operate over the Algoa route.

BNSF would continue to use the terminal facilities at Corpus Christi. Because
BNSF is currently operating over the Caldwell-Flatonia-Placedo line on a temporary
basis, no increase in yard activity beyond normal rates of growth is expected.

3. Implementation. BNSF would maintain the crew districts currently used
for the Caldwell-Flatonia-Placedo line. Additionally, because BNSF would continue to
operate in the same manner that it is presently operating over its temporary rights, no
connections or construction projects are necessary, and BNSF does not anticipate any
changes in equipment utilization.

4, Impacts. There are no local commuter operations or Amtrak operations
on the Caldwell-Flatonia-Placedo line, and thus the trackage rights would have no impact
on passenger rail operations.

B. BNSF Tracage Rights Over Both the UP Line and the SP Line from
Harlingen to Brownsville

1. Current and Planned Operations. As a condition of the UP/SP merger,
BNSF received access to Brownsville, TX (a “2-to-1" point), TFM at Matamoros, and the

Brownsville & Rio Grande International Railroad (“BRGI") (a “2-to-1" shortline) via

trackage rights over the UP line between Robstown and Brownsville. Currently, BNSF

traffic destined for Brownsville is delivered to UP at either Flatonia (unit trains) or
Houston (other traffic) for haulage to Brownsville. UP’'s haulage operations have been
erratic and untimely and have not allowed BNSF to provide customers with a viable

competitive alternative to UP.




BNSF could eliminate this haulage by operating over its trackage rights to
Brownsville. if UP completed the construction of a connection between the UP line and
the SP line at Brownsville that it has promised, BNSF would be able to use its trackage
rights to offer competitive service to both the Mexico and Brownsville markets. Until this
connection is completed, however, BNSF would be required to operate over downtown
city streets in order to serve Brownsville shippers and the Port of Brownsville if it elects
to use its trackage rights on UP’s line.

BNSF could instead provide direct service to shippers in Brownsville and the Port

of Brownsville by operating over the SP Harlingen-Brownsville route.¥ However, if BNSF

used this route -- and not the UP route -- it would have to take Mexico-bound trains irom
Harlingen into downtown Brownsville and then move these trains through downtown
Brownsville to reach the UP tracks for interchange to Mexico. Map 2 depicting both the
UP and SP lines from Harlingen to Brownsville is attached hereto. Map 3 depicting the
Brownsville area is also attached hereto.

UP has stated that it would allow BNSF to operate over the SP line from Harlingen
to Brownsville instead of the UP line during the period of Emergency Service Order No.
1518 (i.e., until August 2, 1998), but UP has refused to allow BNSF to operate over both

the UP and the SP lines tc Brownsuville.

¥ It is my understanding that Brownsville, the Port of Brownsville and SP agreed
that SP would remove its track that runs through downtown Brownsville. In the event
that this is done, BNSF would need trackage rights over the SP line in order to access
Brownsville and the Port of Brownsville, as it would be impossible for BNSF to access
Brownsville from its trackage rights over the UP line.
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In order to allow BNSF to directly serve the Mexico and Brownsville markets in
an efficient manner, BNSF requests that it be permitted to retain its current trackage

rights over the UP line and be granted temporary trackage rights, under the

compensation terms and other conditions set forth in the BNSF Settlement Agreement,

over the SP line from MP 172.6 to MP 205.2 at Brownsville. Additionally, BNSF would
use BRGI as its agent for all traffic moving south of Harlingen, and BRGI has indicated
that it is willing to do so and has the support of numerous shippers located in and
around the Port of Brownsville. See Verified Statement of Lorenzo E. Cantu, President
and Chief Operating Officer of BRGI, and Shippers’ Petition attached to the Application
at Exhibit 5. Traffic would be interchanged with BRGI at the Harlingen Yard and carried
by BRGI to Brownsville, the Port of Brownsville and Mexico. BNSF would move all unit
trains of Mexico traffic over the UP line from Harlingen to Brownsville. BNSF would use
the SP line to move Brownsville and Port of Brownsville traffic, consisting primarily of
other export traffic and general merchandise and other carload traffic.

Trackage rights over the SP line would cnly be necessary until UP completes
construction of the connection from the UP line to the SP line north of Brownsville. Once
this connection is complete, BNSF could use its trackage rights over the UP line to
access the connection for traffic destined for Brownsville and the Port of Brownsville.

2. Train Service. BNSF would operate two unit trains per week over the UP
line from Harlingen to Brownsville for interchange at Mexico. BNSF would interchange
four trains per week with BRGI for service over the SP line to Brownsville and the Port

of Brownsville. BRGI would also handle single cars of Mexican export traffic over the
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SP line for BNSF. BNSF would continue to use UP's yard at Harlingen for handling unit
trains. BNSF would deliver other traffic directly to BRGI at the former SP yard at
Harlingen. BNSF does not anticipate that yard activity would increase more than 20%
over its present levels.

3. Implementation. If approved by the Board, BRGI would serve as BNSF's

agent at Brownsville. BRGI would use its crews to operate BNSF's trains, using BNSF's

power. In addition to the implementation discussed herein, | have read Mr. Cantu's
Verified Statement and believe that the operations described to be carried out by BRGI
are feasible.

4. Impacts. There are no local commuter operations or Amtrak operations
on either the UP or SP lines from Harlingen to Brownsville, and thus the trackage rights
would have no impact on passenger rail operations.

C. BNSF Trackage Rights On UP’s Taylor-Milano Line

1. Current and Planned Operations. BNSF received trackage rights in the
UP/SP merger proceeding over the UP line between Kerr/Round Rock and Temple, TX
(via Taylor) to handle shipments for Texas Crushed Stone and other customers at
Kerr/Round Rock, TX served by the Georgetown Railroad, a “2-to-1" shortline. Prior to
June 16, 1998, BNSF moved all of the Georgetown Railroad traffic over UP's Houston
Subdivision between Temple and Taylor. On June 16, 1998, in order to avoid heavy
congestion on the Temple to Taylor route which had caused considerable delays in
BNSF's service to and from Texas Crushed Stone and other Georgetown Railroad

shippers, BNSF began routing the Georgetown Railroad traffic that was destined for

12




Houston via its Taylor-Smithville-Sealy trackage rights.¥ BNSF has also encountered

serious congestion on the Taylor-Smithville-Sealy route.

BNSF could avoid the congested and circuitous Temple-Taylor and Taylor-
Smithville-Sealy routes that it currently uses for handling Texas Crushed Stone's
shipments if it was granted trackage rights, under the compensation terms and other
conditions set forth in the BNSF Settlement Agreement, over the Taylor-Milano line from
MP 109.90 at Milano to MP 144.4 at Taylor. The Temple-Taylor line, the Taylor-
Smithville-Sealy line, and the Taylor-Milano line are depicted on Map 4 attached hereto.
By moving the Texas Crushed Stone shipments over this route, congestion on the
Temple-Taylor and Taylor-Smithville-Sealy line would be reduced, and UP itself would
benefit from less congestion on the line.

In addition to diverting traffic away from heavily congested UP lines, these
trackage rights would allow BNSF to access its lines more directly than its present
circuitous route. Indeed, the Taylor-Milano route involves 3.5 miles less of UP trackage
rights than the Temple-Taylor route, and 81.8 miles less of UP trackage rights than the
Taylor-Smithville-Sealy route.

2. Train Service. BNSF plans to operate 12 trains per week from Texas
Crushed Stone over the Taylor-Milano line.

BNSF does not anticipate any change in yard activity in Taylor or Milano as a

result of the granting of trackage rights on UP’s Taylor-Milano line.

¥ Georgetown Railroad traffic that was destined for east Texas has continued to
move via Temple and Taylor.
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3. Implementation. In order to use the Taylor-Milano line, BNSF would

reinstall a former connection on an existing right-of-way in the southwest quadrant of

Milano that would connect the BNSF line at MP 174.89 with the UP line at MP 109.90.¥

BNSF would use the existing crew districts that handled the Temple-Taylor and
Taylor-Smithville-Sealy line.

4. Impacts. There are no local commuter operations or Amtrak operations
on the Taylor-Milano line, and thus the trackage rights would have no impact on
passenger rail operations.

D. Neutral Switching Supervision Of The Baytown/Cedar Bayou Branches
and the Sabine/Chaison Branches

1. Current and Planned Operations. Presently, BNSF interchanges cars
with UP for Baytown Branch and Cedar Bayou Branch customers at Houston for
movements to the branches and at Dayton for movements from the branches. Map 5
depicting the Baytown and Cedar Bayou Branches is attached hereto. UP provides local
switch service via haulage between BNSF and most of its customers on these branches.
UP's performance of its switching functions on the Baytown and Cedar Bayou Branches
has been unacceptable, and Baytown Branch and Cedar Bayou Branch shipments
moving via haulage on the UP are often delayed.

The UP/SP merger settlement conditions permit BNSF to switch Baytown Branch

and Cedar Bayou Branch customers accessible to it directly. However, a number of

¥ If the Board grants BNSF the requested trackage rights, BNSF will seek from the
Board any appropriate authority to construct the connection.
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factors prevent BNSF fiom offering direct switching services to many of the branches'’
customers.

First, and most important, most Baytown Branch and Cedar Bayou Branch
customers cannot logistically handle two switching carrizrs in their facilities. On

February 6, 1998, BNSF notified UP that it intended to begin performing switching on the

Baytown Branch. Since that time, BNSF has approached a number of shippers on the

branches to request that it be allowed access to their facilities to perform switching.
Most of these shippers do not believe it is feasible to have two carriers switching their
facilities. Further, both the shippers and BNSF would prefer to limit the number of
switches performed at the facilities. To date, BNSF has only begun switching one facility
on the Baytown Branch. Second, it would be difficult for BNSF to exercise its option to
switch Baytown Branch and Cedar Bayou Branch customers because the Baytown and
Cedar Bayou Branches are heavily congested with existing UP operations. Adding more
trains on these branches would cause increased congestion.

Finally, UP's recent unilateral decision to institute a directional flow on the
Baytown Branch effectively destroyed BNSF's ability to exercise its right to switch
Baytown Branch customers. Indeed, it would be extremely difficult for BNSF to go
against the flow of UP traffic in order tc: perform switching on the Baytown Branch over
its existing trackage rights.

Because most Baytown Branch and Cedar Bayou Branch shippers do not want
two carriers switching their facilities, and because congestion and UP's directional

operations would make it difficuit for BNSF to perform switching, BNSF must rely on UP
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haulage in order to service most Baytown shippers. However, because of the
unacceptable delays of UP haulage, BNSF cannot provide competitive service to most
Baytown Branch and Cedar Bayou Branch shippers.

BNSF therefore requests that a neutral party to be installed to supervise the
switching on the Baytown and Cedar Bayou Branches. Under BNSF's proposal, a
neutral party would dispatch UP and BNSF trains pursuant to the dispatching protocol
established under the CMA agreement.

Neutral switching would provide both UP and BNSF with a “level playing field” to
serve customers on this line, thereby resulting in service improvements for both UP and
BNSF. This would benefit all Baytown Branch and Cedar Bayou Branch customers.

In its Infrastructure Report, UP indicated that it intends to spend $24.7 million

installing double track from MP 0.2 to MP 10.6 along the Baytown Branch. As indicated,

however, customers along the Baytown Branch are not receptive to the prospect of using
two ewitchers. Therefore, although the installation of double track would make it easier
for BNSF to perform switching functions, it would not necessarily enhance BNSF's ability
to offer competitive service to shippers along the Baytown Branch.

As a result of the Term Sheet Agreement entered into by BNSF and UP on
February 12, 1998, BNSF has trackage rights over UP’s Sabine and Chaison Branches.
Map 6 depicting these branches is attached hereto. Although BNSF currently does not
handle any traffic on these branches, it has marketing plans for generating traffic on the
branches. Just like the situation on the Baytown and Cedar Bayou Branches, most

Sabine Branch and Chaison Branch customers cannot logistically handle two switching

16







carriers in their facilities. Further, the shippers, BNSF and UP would all benefit from
limiting the number of switches performed at the facilities. Accordingly, neutral switching
should be ordered on the Sabine and Chaison Branches as well as the Baytown and
Cedar Bayou Branches.

2. Implementation. The neutral switchers would have supervisory

responsibilities only. The neutral switchers would use UP and BNSF employees, and

seniority for those employees would be protected.

BNSF does not anticipate that yard activity would increase by more than 20% over
its present levels.

3. Impacts. There are no local commuter operations or Amtrak operations
on the Baytown and Cedar Bayou Branches or the Sabine and Chaison Branches, and
thus installation of a neutral switcher would have no impact cn passenger rail operations.

E. PTRA Operation of The UP Clinton Branch In Houston

1. Current and Planned Operations. The Clinton Branch is an isolated part
of the UP system in Houston that BNSF must use to service the Houston Public
Elevator. Map 7 depicting the Clinton Branch is attached hereto. In order to service the
Houston Public Elevator, BNSF delivers cars to UP’s Basin siding on the Clinton Branch.
UP then delivers these cars to the Houston Public Elevator. BNSF has been unable to
provide timely, reliable and competitive service to the Houston Public Elevator under the
current arrangement.

The Clinton Branch is paralleled by tracks and yards of the PTRA, and the PTRA

is in the best position to regulate the flows of traffic on this branch. PTRA will be able
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to more efficiently operate the Clinton Branch, thereby providing Port of Houston
shippers and local grain companies with more competitive service.

In its Infrastructure Report, UP stated that it intends to spend $2.8 million

constructing 2,000 ft. sidings on the Clinton Branch. The construction of these sidings

will not address BNSF’s inability to provide efficient and competitive service to the
Houston Public Elevator as the sidings could, at most, handle one grain train for the
Houston Public Elevator. Further, even if the additional sidings were designed to handle
the Houston Public Elevator trains, UP has yet to complete its plans regarding
construction of the sidings. Indeed, in its Infrastructure Report, UP noted that the
“location of the project remains undetermined.” Infrastructure Report at 21.

2. Implementation. BNSF does not anticipate that yard activity would
increase by more than 20% over its present levels.

3. Impacts. There are no local commuter operations or Amtrak operations
on the Clinton Branch, and thus installation of a neutral operator would have no impact
on passenger rail operations.

F. BNSF Trackage Rights Over Any Lines Over Which UP Commences
Directional Operations

Current and Planned Operations. BNSF has been adversely impacted
by UP's decision to initiate directional operations on a number of lines, and BNSF's
subsequent inability to secure trackage rights over portions of UP’s directional routes.
In these cases, BNSF trains are force«. to either run "against the flow” of UP on the

trackage rights lines or reroute trains over other heavily congested lines.




For example, as depicted on Map 8 attached hereto, BNSF has trackage rights
over the former SP line from Waxahachie to Fort Worth.# However, UP plans to
commence northbound directional running on this line, thereby making it difficult for
BNSF to run southbound traffic over its trackage rights line from Waxahachie tc Fort
Worth. As a result, BNSF will be required to move southbound traffic from UP’s Fort
Worth Subdivision over the DART commuter rail route from Fort Worth to Dallas. The
traffic would then be carried from Dallas to Waxahachie over the line that BNSF
purchased pursuant to the BNSF Settlement Agreement.

Because BNSF would be handling this traffic over the DART line, it will be subject
to commuter train windows. This would limit BNSF's operations southbound from Fort
Worth and would prevent BNSF from being able to offer competitive service for traffic

moving southbound from Fort Worth. In order to allow BNSF to offer competitive service

for traffic moving southbound from Fort Worth, BNSF requests that, in the event UP

begins directional operations between Fort Worth and Waxahachie, UP grant it trackage
rights, under the compensation terms and other conditions set forth in the BNSF
Settiement Agreement, over UP's Fort Worth to Dallas #1 and #2 main tracks from MP

245.7 at Tower 55 at Ft. Worth to MP B215.21 at Forest Avenue at Dallas.

¢ | discuss the Ft. Worth to Waxahachie line as an example of instances where UP
has begun or plans to begin directional operations and BNSF has been unable to secure
trackage rights over a bidirectional route. Other examples of lines over which BNSF
needs the option and ability to operate over alternative routes because UP has begun
or may soon begin directional operations include UP’s routes between Taylor and San
Antonio, TX via Ajax, and on the Baytown Branch between Houston and Baytown.

19




The Burlington Northern and Santa Fe Raliway Company

DFW Metroplex Rallroads




Additionally, BNSF requires trackage rights on all lines where UP has begun or
plans to begin directional operations to handle traffic that otherwise would have been
carried bi-directionally over the lines over which BNSF has trackage rights. Further, UP
should be required in the future to provide BNSF with advance notice of its intent to
implement directional operations on BNSF's trackage rights lines, to seek BNSF's
concurrence in revised operations, and to provide BNSF with the alternative to join the
directional flow with the appropriate trackage rights. If the parties are unable to agree
upon a mutually acceptable plan for such operations, the issue could be submitted to
arbitration or resolved by the Board.

G. BNSF Additional Trackage Rights on UP/SP Lines in the Houston

Terminal Area for BNSF to Operate over Any Available Clear Routes
Through the Terminal as Determined and Managed by the Spring
Consolidated Dispatching Center, Including, but Not Limited To, the

Former SP Route Between West Junction and Tower 26 Via Chaney
Junction.

1. Current and Planned Operations. Presently, BNSF handles significant
volumes of traffic over its trackage rights which must move through the highly-congested
Houston terminal area via either UP's East Belt or West Belt line. Because of the
congestion on these lines, BNSF has often been unable to offer competitive, timely and
reiiable service to shippers. UP will not permit BNSF to use alternate routes, even

though they are available, unless prior trackage rights agreements are in place with

respect to those routes.

For example, BNSF could avoid routing a considerable amount of traffic through
the Houston terminal area if it had unrestricted access to the former SP line between

Rosenberg and Englewood via West Junction, Chaney Junction, and Tower 26.
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Pursuant to a 1981 Supplement to a 1920 Agreement between the former ATSF and the

former SP, BNSF has trackage rights over this line; however, under the terms of the

Supplemental Agreement, BNSF may only use those trackage rights to handle grain

traffic.

BNSF therefore requests that UP be required to amend the 1981 Supplemental
Agreement to allow BNSF to route any type of traffic over the former SP line between
Rosenberg and Englewood via West Junction, Chaney Junction, and Tower 26. BNSF
also requests that it be granted additional trackage rights on UP/SP in the Houston
Terminal Area to operate over any available clear route as determined through the
terminal as determined by the Sprin Center. Map 9 depicting the Houston Terminal
Area is attached hereto. These additional trackage rights would allow BNSF the option
to bypass the West Belt and East Belt lines if congested, thereby offering shippers more
competitive service.

2. Implementation. The additional trackage rights would be dispatched by
the Spring Center. The center would direct BNSF trains over any clear route through
Houston.

H. Coordinated Dispatching Of All UP and SP Trackage From Houston
to Longview and Houston to Shreveport

1. Current and Planned Operations. Presently, BNSF has trackage rights
over both the former UP line between Houston and Longview, TX and the former SP line

between Houston and Shreveport, LA, as well as access to all “2-to-1" shippers, new
facilities, and “2-to-1" shortlines on these lines. Map 10 depicting the lines from Houston

to Longview and Houston to Shreveport is attached hereto. While congestion on these
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lines has continued to sporadically increase and decrease, the fact that the dispatch
functions for these lines are not within the jurisdiction of the Spring Center makes it more
difficult for BNSF and UP to coordinate the arrival of trains into Houston from Shreveport
(the southbound directional flow line shared by BNSF and UP) to mesh with delivery
opportunities into the East Belt and the West Belt and onto the PTRA. This also impacts
the timely relief of crews upon expiration of their hours of service.

On the northbound side, from Houston to Longview, the lack of coordination
between the Spring Center and UP’s Harriman Center in Omaha, which dispatches the
Houston to Longview line, has negatively impacted BNSF's ability to provide timely
arrivals and departures for trains into and out of Longview. In order to address this
problem, thereby improving service for shippers and relieving congestion in the Houston
terminal area, BNSF requests that the Board require that both the UP and SP line
dispatching functions between Houston and Longview and Houston and Shreveport be
relocated to and coordinated at the Spring Center.

I Trackage Rights On UP’s San Anto .io-Laredo Line

1. Current and Planned Operations. As a condition of the UP/SP merger,

BNSF received permanent trackage rights over a UP route to Tex Mex and the Laredo

gateway via Algoa, Corpus Christi and Robstown. In order to allow BNSF to

permanently bypass Houston and avoid the congestion on the Robstown-Placedo-Algoa

v Presently, in order to accommodate UP's directional running, BNSF serves the
Laredo gateway via temporary trackage rights on the Caldwell-Flatonia-Placedo line for
southbound traffic. BNSF is operating northbound between Placedo and Algoa, TX.
Additionally, BNSF is serving Brownsville and Harlingen via UP haulage via Houston and
Corpus Christi/Flatonia.
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line, BNSF proposes that it be granted trackage rights on UP’s line between MP 264.3
at South San Antonio and MP 412.51 at Laredo, under the compensation terms and
other conditions set forth in the BNSF Settlement Agreement in the UP/SP merger
proceeding. Both the Algoa route and the San Antonio to Laredo line are depicted on
Map 11 attached hereto. This would reroute BNSF's existing trackage rights trains from
the existing route through Algoa to the route from San Antonio-Laredo. UP would retain
dispatching control for these movements.

Rerouting BNSF Laredo traffic to a more direct route between San Antonio and
Laredo would take one train per day each way off of the Algoa route.

In its May 1, 1998 Infrastructure Report, UP has discussed a number of projects
that are designed to decrease congestion along the Algoa route such as the installation
of double track near Angleton and the extension of switching track, main line and

sidings at Bloomington. BNSF submitted its specific concerns about the Infrastructure

Report to the Board on June 1, 1998.¢ BNSF is not confident that, even if such projects

were completed by UP on the Algoa route at an undetermined date in the future, they

would provide a complete remedy to the congestion that has plagued the routes in and

¥ In its Reply, BNSF voiced its concerns about the contingent nature of UP’s plans
including that UP's “planning process is not yet complete”, and it has not committed
itself irrevocably to the capital investments proposed in the Report, has not established
a time frame for completion of the projects proposed, has not included a detailed costing
for the dozens of projects involved, and has specifically stated that “the precise timing
and specifics of some of the projects are likely to change.” Infrastructure Report at 2,
6. In addition, while UP notes that its Board of Directors has endorsed the plan in
general, UP still must seek Board approval of specific projects in the normai capital
budgeting process. |d.
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around Houston. BNSF thus needs access to the San Antonio-Laredo line in order to
ensure competitive service for Laredo traffic.

2. Train Service. Currently, BNSF averages one and one-half trains per day
each way to and from Eagle Pass via San Antonio. These trains handle merchandise,
automotive, coal and grain traffic. If BNSF obtains trackage rights from San Antonio to
Laredo, BNSF would shift the grain traffic that currently moves via Eagle Pass to the
Laredo route, thereby reducing the traffic to and from Eagle Pass to one train per day
each way six days a week. BNSF would also shift a majority of the export traffic that it
interchanges with Tex Mex at Robstown, TX to the Laredo route, thereby reducing
BNSF's interchange operations with Tex Mex to one train per day six day per week.
BNSF would then operate two to three trains per day each way between San Antonio
and Laredo. These trains would be composed of the grain traffic rerouted from Eagle
Pass, the traffic previously routed to Laredo via Tex Mex, and new business. BNSF
anticipates that its operations between San Antonio and Laredo would add approximately
one train each way per da'' over the bridge at Laredo.

In order to handle Mexican traffic via Laredo, BNSF would need trackage rights

over the International Bridge? and the track leading from the bridge at MP 0.00 to the

UP connection in the vicinity of MP 0.50, as well as designated windows during which
it could operate over the bridge. Because the International Bridge is used for switching

and interchanging movements, the transfer, collection or delivery of freight, and assisting

¥ The International Bridge is owned by Mexrail, Inc., a wholly-owned subsidiary of
Transportacion Maritima Mexicana S.A. de C.V. (“TMM"), that owns common stock of
Tex Mex. The International Bridge runs from Laredo, TX to Nuevo Laredo, Mexico.
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in the performance of the functions of a terminal, BNSF is filing simultaneously a

separate application seeking terminal trackage rights over the International Bridge.

BNSF also requests that the Board require UP and Tex Mex collectively to allow BNSF
equal access to the use of the International Bridge for interchange purposes through the
establishment of defined operational windows for BNSF's use. Neither UP's nor Tex
Mex's operations would be substantially impacted if BNSF is authorized to operate as
requested over the International Bridge. While the International Bridge has been
congested in recent months, process and infrastructure improvements by Tex Mex, UP
and TFM currently in place or underway to take functions performed on the bridge to
other locations should open up operational “windows” for BNSF's use across the Bridge
without adversely impacting the operations of either Tex Mex or UP.

Yard activity at San Antonio and Laredo should not increase by more than 20%
over current yard operations (which approximate 24-26 trains per day) as a result of the
granting of trackage rights on UP’s San Antonio-Laredo line. As mentioned above, when
UP completes construction of the connection between the former SP line and the UP line
at Heafer Juncticn, BNSF would not move any trains through the yard at San Antonio.

3. Implementation. BNSF would need to expand its existing crew district at
San Antonio in order to operate between San Antonio and Laredo. The San Antonio
crew district would handle traffic to and from both Eagle Pass and Laredo.

BNSF would also need track capacity at Laredo. If BNSF obtains trackage rights
between San Antonio and Laredo, BNSF would negotiate with UP to lease UP track in

or around the Laredo Yard in order to interchange Mexican traffic. If BNSF is unable to
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negotiate the lease of track with UP, BNSF would seek to purchase land on which it
would construct such track. BNSF would agree to pay its share of any other capacity
improvements that may be needed for its proposed trackage rights operations.

4. Impacts. There are no local commuter operations or Amtrak operations
on the San Antonio to Laredo line, and thus the trackage rights would have no impact
on passenger rail operations.

IV. SUMMARY
This Verified Statement describes proposed BNSF train operations designed to

provide shippers with reliable, dependable and consistent service in Houston, South

Texas and the Gulf Coast area. Based upon my experience and the research |
performed in preparing this statement, | believe that the proposed services and
operations are feasible and realistic and that BNSF is fully capable of providing them.
It also is my view that BNSF's proposed services and operations would restore timely
and reliable service to shippers and significantly reduce congestion on the UP lines in
and around Houston. Finally, the proposed operations will not interfere with the

operations of UP, Tex Mex or any other carrier.




THE STATE OF TEXAS )

COUNTY OF TARRANT )

Emest L. Hord, being duly sworn, deposes and says that he has read the foregoing statement

and that the contents thereof are true and correct to the best of his knowledge and belief.

Emest L. Hord o

m

Subscribed and sworn before me on this 34"4@ of 1998.

My Commission expires:
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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.
STB Finance Docket No. 32760 (Sub-No. 26)
Union Pacific Corp., et al.
-- Control and Merger --
Southern Pacific Corp., et al.

[Houston/Gulf Coast Oversight])

VERIFIED STATEMENT OF
LORENZO E. CANTU

My name is Lorenzo E. ("Larry") Cantu, and I am the
President and Chief Operating Officer of the Brownsville & Rio
Grande International Railroad ("BRGI") based in Brownsville,
Texac. My business address is P.O. Box 3818, Brownsville, TX
78523-3¢18, tel. (956) 831-7731. I am submitting this verified
statement to express my support of The Burlington Northern and
Santa Fe Railway Cumpany ("BNSF") in its request to the Board for
certain additional m>rger-related relief. I understand that, in
the above-captioned oversight proceeding, BNSF requests -- (1)
the right to operate over both the former UP and SP main lines

from Harlingen south to Brownsville, TX, and (2) the right to

designate BRGI as BNEr's agent for all service south of

Harlingen, TX. BNSF’s requests 'ill remedy its overly limited
competitive presence in the Brownsville area and will improve
operations through the Brownsville-Matamoros international
gateway.

As the Board is no doubt well aware, BRGI was an active

participant in the original UP-SP wmerger proceeding, and has




remained active in (1) Board oversight of the UP-SP merger

implementation in STB Finance Docket No. 32760 (Sub-No. 21); (2)
Ex Parte 573, Rail Service in the Westerp United States; and (3)

the recent proceedings instituted by the Board in Ex Parte 575,

Review of Rail Access and Competition Issues. Throughout these

proceedings, I have vigorously represented the interests of BRGI,

but I have also been entrusted with communicating to the Board
the interests of the Brownsville JNavigation District as well as
the many shippers located at the Port of Brownsville.

As potential "2-to-1" points, the Port of Brownsville
and BRGI were to have been accommodated under the settlement
agreements negotiated between BNSF and the Union Pacific Railroad
Company ("UP") during the course of the UP-SP merger proceeding.
As I understand those UP-BNSF agreements, BNSF was granted
trackage rights access to Brownsville, TX, including rights to
interchange traffic directly with TFM at Matamoros and BRGI at
the Port of Brownsville. It was (and continues to be) important
to BRGI and its customers that they enjoy direct physical access
to two line-haul carriers to ensure truly effective two-carrier
competition. To assuage my concerns about the competition BNSF
would be able to provide post-merger, I was informed that BNSF
would institute trackage rights operations to and from
Brownsville as soon as it became practical to do so.

To this date, BNSF has been unable to convert to
trackage rights its existing haulage rights service to

Brownsville, which makes our area the only major point where BNSF




has not instituted direct trackage rights service under its
settlement agreements with UP. As a result, BNSF is wholly
dependent upon the operations of its compecitor (UP) for the
level of service it can provide.' There .s little doubt in my
mind that UP’s poor service and UP’'s cont.inued refusals to convey
to BNSF those trackage rights necessary to make effective use of
the Brownsville gateway are responsible for BNSF'’s decision not
to institute competitive trackage rights service of any kind to
and from the Port of Brownsville. Whether done intentionally or
not, UP’s actions have seriously impeded BNSF'’s ability to
establish the type of competitive presence in the Brownsville
gateway that the merger-related settlement agreements had
contemplated and that BRGI and its shippers had expected.

I understand that, in an effort to effectively serve

the Brownsville area, BNSF is requesting that it be granted the

right to operate over both the former UP and SP main lines south

of Harlingen, TX. BRGI strongly supports BNSF’s request.
Logistically, this trackage rights reg:est makes perfect sense,
will add a needed level of operational flexibility to che
equation, and will prove less taxing on yard “acilities and local

highways in downtown Brownsville. As BNSF wiil show, without

In addition, haulage rights access to a particular
market requires far less of a service commitment than does
trackage rights service. Where BNSF institutes trackage rights
service, it must also commit personnel, equipment, and other such
capital. Therefore, under a trackage rights operation, BNSF
would presumably have a higher stake in seeing its operations
succeed. This is why BRGI and its shippers were anxious in the
first place about having BNSF physically present in Brownsville.
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access tc both the UP and SP main lines south of Harlingen, BNSF
will be forced to "compete" in Brownsville with "one arm tied
behind its back." The trackage rights BNSF seeks are designed to
avoid routing circuity, rail-highway congestion in downtown
Brownsville, and unnecessarily inefficient (and thus more costly)
operations in ard through the Brownsville gateway.

BNSF is also requesting that the Board permit it to

designate BRGI to serve as its agent for all rail service south

of Harlingen, TX. Again, BRGI heartily supports BNSF's request,
because it will not only improve BNSF’s competitive presence in
Brownsville, but it will also permit for all rail carriers
concerned a more efficient use of the critical Brownsville-
Matamoros internationél gateway. BRGI is ready, willing, and
able to serve as BNSF's agent for such service. The Board may
well wonder why BNSF cannot unilaterally designate BRGI to serve
as its agent without ':he intervention of the Board. It turns out
that the UP-BNSF settlement agreements negotiated during the
course of the UP-SP merger prcceeding forbid BNSF from so
designating BRGI without the consent of UP. BNSF has already
asked UP to allow it to use BRGI as its ag- .t south of Harlingen,
and UP has steadfastl]y refused the request, even though from an
operational perspect:.ve such an arrangement would be far
preferable to actual BNSF service south of Harlingen.

Today, UP frains from Mexico (TFM) must obtain U.S.D.A.
and U.S. Customs clearance to proceed northward into the U.S.

interior. To obtain this clearance, UP must hold its trains on




the single-track line (the "River Lead")in Brownsville that leads
to and from the Brownsville-Matamoros Internaticnal Bridge until
all inspections are completed. As far as 1 am aware (and as UP’s
own statements suggest), UP lacks any other suitable facility in
the area to which northbound trains can be moved pending U.S.D.A

and customs clearance. If a northbound train is delivered to UP

during the evening hours, U.S.D.A. and customs officials are

unavailable to handle clearance tasks, and the train must occupy
the River Lead for several hours until officials are available
the next morning. Obviously, when a train sits on the River Lead
awaiting clearance, no other cross-border traffic can move,

] ] 4 ) itab] . be holdi
northbound train.

If BNSF is permitted to designate BRGI as its agent

(and assuming that BNSF obtains the rights to operate over both
the UP and SP lines south of Harlingen), then BNSF/BRGI will not
need to occupy the River Lead any longer than the time it takes
to pull northbound trains off of this trackage. BRGI can move
northbound trains directly from Mexico to its rail facilities at
the Port of Brownsville -- the only other secure lccation at the
Brownsville-Matamoros internatiunal gateway that is suitable for
holding railcars pending U.S.D.A. and customs clearance. If BNSF
is not permitted to designate BRGI as its agent, BNSF (which,
like UP, lacks operating rights over BRG] facilities) would be
forced to hold trains on the River Lead just as UP does today --

further exacerbating congestion and delays for trans-border




traffic. Thus, BRGI operations south of Harlingen could make
cross-border operations more fluid, while BNSF stand alone
operations would only further congest this critical gateway.
BRGI had originally planned to institute direct Port-~
to-TFM service as an emergency measure, and had requested
operating rights over UP for this purpose in Ex Parte 573.

During that time, I personally discussed BRGI’'s proposed

operations with local U.S.D.A. and customs officials, all of whom

fully supported the use of the Port of Brownsville for railcar
clearance purposes. Not only do such officials continue to
support BRGI’s operating proposal, but some of them, anxious to
see the port facilities used in this manner, have since asked me
when BRGI would begin such operations. I have told them that our
plans depend upon either UP acceding to BNSF’s requests or,
barring that, Board action.

Given the potential benefits that BRGI operations south
of Harlingen would offer for all railroad operations through the
Brownsville gateway, I can think of only one reason why UP would
object to the BNSF/BRGI agency proposal -- BNSF would become an
effective competitor where it is not today.” To me, UP’'s refusal

to permit the proposed agency operation reflects its desire to

2 I must point out that this is exactly the opposite of
what BRGI and local shippers were told when UP and BNSF completed
their merger-related settlement agreements. BNSF was to serve as
a "replacement" competitor in light of the loss of competitive SP
service. We expected that UP and BNSF would cooperate further as
necessary to ensure that each would be able to serve the
Brownsville area as efficiently as possible. Instead, UP’s
apparent sense of cooperation is to wholly dominate operations in
and around the Brownsville gateway.
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control a market and an international gateway that it had
originally promised to open to direct BNSF competition.
Additionally, Ul’'s efforts to restrict any other carrier’s
operations in Brownsville is contrary to the Board’s stated
policy objectives of promoting NAFTA-related international trade
and fostering efficiency at international railroad interclanges.
It seems clear to me that UP’s refusal to negotiate with BNSF and
BRGI on this matter is foo.hardy and manifestly counter-
productive. UP should be (but is not) discussing with BNSF and
BRGI any arrangements that could improve service and reduce
congestion through this corner of the Texas Gulf Coast.

As I had expected, BRGI ies not alone in supporting
BNSF's efforts to secure its competitive presence in and around
Brownsville. Very nearly every shipper located at the Port of
Brownsville supports BNSF's request for additional conditions.
In fact, I am attaching to my verified statement a petition
signed by no less than twenty port shippers supporting BNSF'’s
request for Brownsville area relief. (See, Exhibit A, attached
hereto.) Such shipper support reflects the fact that BNSF has as
yet been unable to become the sort of competitive presence at the

Port of Brownsville that BNSF and UP had both represented it

would be during the UP-SP merger proceeding.’

I am sure that another motivation behind each shipper’s
support of BNSF is the fact that, if the Board grants the
requested conditions, BRGI would be able to transport (on BNSF'’s
account) traffic directly between the Port o. Brownsville and the
I'FM interchange at the Brownsville-Matamoros International
Bridge. BNSF is supposed to provide a competitive alternative to
UP’s service between TFM and the Port of Brownsville, but it has
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Virtually everyone having a stake in the Brownsville-
Matamoros gateway supports BNSF's proposal. Not only are BRGI,
U.S.D.A., U.S. and Mexican customs officials, and numerous Port
of Brownsville-based shippers :nthusiastic about the much needed
competition and service improvements that BNSF's proposal would
bring, but TFM and Brownsville city officials also support such
efforts to improve gateway service. TFM is UP’s and BNSF's
Mexican partner in international rail traffic routed through
Brownsville, and it recognizes that BNSF'’s new operating
proposals for this gateway would translate into expanded business
opportunities prompted by potentially more cost-effective service

just north of the border. For the City of Brownsville, BNSF's

proposal would limit rail-highway congestion over downtown city

streets, just as BNSF has explained in its own filings.

If BNSF is to live up to its potential as a competitive
presence in Brownsville, then it must be granted the conditions
it seeks in this oversight proceeding. I have outlined in detail
the competitive and operational benefits that BNSF’'s request for
relief would bring to our area. I have identified the numerous
parties who, like BRGI, support BNSF’'s efforts, and I have made
clear my impression that UP’'s refusals to negotiate needed
service improvements in the Brownsville area reveal UP’'s anti-
competitive animus. I would have by far preferred to see the

issues presented here resolved without the need for continued

not been able to provide any sort of competitive "bridging"
service, contrary to BRGI's hopes and expectations.
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Board intervention, but UP refuses to negotiate with BNSF on such
essential remedies. Therefore, on behalf of BRGI, I must submit
my strong support of BNSF’'s requests for conditions particular to

service in and around Brownsville, TX.

VERIFICATION

COUNTY OF CAMERON

STATE OF TEXAS

Lorenzo E. Cantu, being duly sworn, deposes and states
that he has read the foregoing statement, knows the facts

asserted therein, and that the same are true as stated.

e

Lorenzo antu

Presxdent and Chief Operating Officer
Brownsville & Rio Grande International
Railroad

Subscribed and sworn to before me on this _l&:ﬁé__ day
of July, 1998.

b//v//\\\\\G:lL\A’AV \\GiD“LAJV”’

Notary Public

B _ NORMA TORRES
My Commission Expires :




STB Finance Docket No. 32760 (Sub-No. 26)
Union Pacific “orp., et al.
-- Control and Merger --
Southern Pacific Corp., et al.

[Houston/Gulf Coast Oversight]

WE, THE UNDERSIGNED, in connection with the above-

captioned Surface Transportation Board proceeding, and in support

of the remedial action sought in this proceeding by ThLe
Burlington Northern and Santa Fe Railway Company ("BNSF"), state
as follows:

< We, the undersigned, are shippers located in or around
the Port of Brownsville, Texas;

2 . We are served directly by the Brownsville & Rio Grande
International Railroad ("BRGI"), andi, via BRGI, have connections
to the Union Pacific Railroad Company ("UP") and BNSF (the latter
by way of UP-provided haulage rights);

1 Although we had expected to enjoy fu.ly the benefits of
unfettered competition between UP and BNSF following the UP-SP
merger, it turns out that BNSF has been severely impeded in its
efforts to establish the sort of competitive presence in the e

Brownsville area that it had originally contemplated under the

terms its merger-related settlement agreements with UP;




4. We are very well aware of UP’s continuing service-
related problems in the Gulf Coast area, and have ourselves
fallen victim to UP’s chronic service failures;

S, Since BNSF today depends upon UP-provided haulage to
serve the Port of Brownsville, we believe that BNSF is also a
victim of UP’s service failures;

6. We are aware that, in connection with the above-
captioned proceeding, BNSF intends to file with the Board a
request for relief designed to improve service and competition in
and around the Port of Brownsville;

7 We have been informed that BNSF will request the
following pro-competitive relief from the Board: (1) that BNSF be
granted expanded trackage rights access to parallel main lines
south of Harlingen, TX (to enable more efficient train
operations), and (2) that BNSF be permitted to designate BRGI to
serve as its agent for all service south of Harlingen, TX;

8. BRGI has informed each of us that it fully supports
BNSF in its request for the conditions summarized in clause seven
(7), above, and BRGI has demonstrated to us both the willingness
and ability to provide service as BNSF'’s agent; and

9 We have concluded that the BNSF/BRGI agency arrangement
proposed for lines south of Harlingen (in conjunction with BNSF'’s
related trackage rights request) will -- (1) improve service in
the Brownsville vicinity (including service to and from the Port

of Brownsville), (2) substantially improve BNSF'’s competitive

presence in the area and reduce BNSF’s current reliance upon UP,




and (3) increase efficient operations in and through the
important Brownsville-Matamoros international gateway (and

especially between the Port of Brownsville and TFM at Matamoros) .

FOR THE FOREGOING REASONS, we strongly urge the Board
to grant in full the remedial conditions BNSF will request in
this proceeding to improve rail servicc south of Harlingen, TX.
Specifically, we urge the Board to grant BNSF's request for
trackage rights operations over both the former SP and UP main

lines from Harlingen to Brownsville, and we also urge the Board

to grant BNSF’s request that it be permitted to designate BRGI as

its agent for operations south of Harlingen, TX.

Respectfully submitted,

Port of Brownsville-based Shippers
(Signatures affixed below)
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Degussa < Degussa México,S.A.deC.V.

* July 1*, 1998

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N. W.
Washington, D. C. 20423-0001

We are a company dedicated to import and distribution of chemicals, which have been
doing business with enterprises in the USA and Canada.

Lately, or better said since the merger of UP/SP we have experienced a lot of delays ca
our business to the USA mainly because of the lack of competitiveness on rail
transportation over the Laredo Tx./Nuevo Laredo Tamaulipas, border.

The delays as we all know have been due the problems that the UP/SP merger have
incurred in handling appropiately this merger to the fact that we as many other
companies have been jeopardizing our international business because of delays incurred

in traffic.

Our company strongly believes that the UP/SP merger has not given us the opportunity
of “alternate competition” on rail transportation services io perform the traffic through
the mentioned border as the STB envisioned when it approved the UP/SP merger.

Therefore we kindly request that the BNSF obtains overhead trackage rights on UP’s
San Antonio - Laredo line, and that also obtain permanent bi-directional trackage rights
on UP’s Caldwell-Flatonia-San Antonio and Caldwell-Flatonia Placedo lines, in place of
temporary trackage rights at present.

We believe that by approving these trackage rigths, all parties involved, even the UP/SP
will benefit from it since they will hardly incur in congestion again, since there will be
another company that will compete with them and will enforce that both companies
become efficient if they want to participate in the market.

Thanking you in advance for your kindly attention to my request and hoping that my
request j ‘7‘pproved
/
/

Sincergly/yours

/ i
/ o . oy o7 O

/@ n Werner M.

Logistics and Distribution
Manager

Oficina matriz: Calz. México-Xochimilco 5149, C.P. 14610 México, D.F. Tel.: 673-13-70 Apartado Pnstal 22-252 Fax 673-1016 Telex: U17-73815y 017-64385
Sucursal en Guadalajara: Calle 6 # 2191 Zona Industriai C.P. 44940 Cuadalajara. Jal. Tel.: 8-11-70-59 Fax 8-11-76-74
sucursal en Ledn: Degussa México, S.A. de C.V. Clemente Orozco 210 y 212, Col. Prados Verdes C.P. 37480, Leon Gto. Tel.: 12-83-48 Fax 12-84.55

Sucursal en Monterrey: Calle América del Norte # 211, Col. Las Américas C.P. 67120 Monterrey, N.L. Tel.: 34-09-45 al 47 Fax 34 69-48




Dynegy Inc
1000 Louisiana Street, Suite 5800

Houston, Texas 77002
Phone 713.507.6400
www.dynegy.com

The Honorable Vernon A. Williams DYNEGY .

1925 K Street, NW
Washington, D.C. 20423

Re: Finance Docket No. 32760 (Sub-No. 26)
Dear Mr. Williams;

This verified statement is being submitted in support of the request of the Burlington Northern and Santa
Fe Railway Companies (BNSF) request that the Surface Transportation Board establishes neutral switching
supervision on the Baytown Branch.

L, Janice Rowland, Rail Operations Supervisor represents Dynegy Inc. (formally Warren Petroleum),
who in Mont Belvieu Texas stores, manufactures, and sells LPG products out of our facility there. We
have our own fleet of cars plus customers cars that come in and out of our facility. We currently handle
around 800 cars a year. Our Facility is located on the Baytown branch on the line coming out of Dayton,
Texas. We have a limited area for trains and rail cars so it is important that the carrier be consistent and
reliable.

We foresee a neutral switching operation would improve the efficiency of operations by reducing the
congestion that potentially could happen with two carriers switching. Also with a neutral switcher we can

expect that all the cars will be pulled and we can prioritize with confidence.

We expect our business at Mount Belvieu to continue to grow in the fisture. The installation of a neutral
party to supervise switching of the branch would provide a long-term solution to our need of efficient and
competitive service.

I certify under penalty of perjury that the foregoing statement is true and accurate to the best of my
belief.

Sincerely.




June 30™, 1998

Subject: Docket No. 32760
Sub-No. 26

To whom it may concemn:

We are a company dedicated to the export/import of non-ferrous metals, which have been doing business
with enterprises in the USA, Europe and Canada.

Lately, or better said, since the merger of UP/SP we have experienced a lot of delays on our business to the
USA mainly because of the lack of competitiveness on rail transportation over the Laredo, TX./Nuevo

Laredo-Tamaulipas, border.

The delays as we all know have been due to the problems that the UP/SP merger have incurred in handling
appropriately this merger to the fact that we, as many other companies, have been jeopardizing our
international business because of delays incurred in traffic.

Our company strongly believes that the UP/SP merger has not given us the opportunity of “alternate
competition” on rail transportation services to perform the traffic through the mentioned border as the STB
envisioned when it approved the UP/SP merger.

Therefore we kindly request that the BNSF obtains overhead trackage rights on UP’s San Antonio -
La: edo line, and that also obtain permanent, bi-directional trackage rights on UP’s Caldwell-Flatonia — San
Antonio and Caldwell-Flatonia Placedo lines, in place of temporary trackage rights at present.

We believe that by approving these trackage rights, ali parties involved, even the UP/SP will benefit from it
since they will hardly incur in congestion again, since there will be another company that will compete with
them and will enforce that both companies become efficient if they want to participate in the market.

Thanking you in advance for your kindly attention to my request and hoping that my request is approved.

e
Sincerely yours,

i

Alejandro Cervantes R.
General Director

FIMEXPO METALES S A. DE C.V.
Rio Sena No. 54 P.A. Col. Cuauhtémoc 6S500 México, D.F.
Tels.: 566-37-00 705-15-18 Fax: 535-86-97 703-19-83




Vs

GRUPO VITRO

July 02, 1998

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K. Street, N.W.
Washington, D.C. 20423-0001

Subject: Docket No. 32760
Sub-No. 26

Vitro serves commercial, industrial and consumer markets with glass containers, flat glass, automotive glass,
glassware, plastic container, aluminium cans and household goods. Based in Monterrey, México, Vitro was
founded in 1909 and employs over 30,000 people. It has its own production and distribution facilities in 8
countries, including México and the United States.

Our traffic department handle 126.0 million dlis/year to move all kind of freight. Our rail traffic in U.S.A. is of
460,000 tons/year, 28% of our total traffic and we mainly use the Laredo, Tx /Nuevo Laredo, Tm. border. These
are our main commodities that we handle by rail:

Commodity Shipper Origin Tons

Soda Ash Ansac Green River, Wy 400,000 tons/yeer
Silica Sand U.S. Silica Mill Creek, Ok 8,400 tons/year
Kaolin Wilkinson Gordon, Ga. 5,000 tons/year
Borax U.S. Borax Boron, Ca 3,600 tons/year

We kindly request that the BNSF obtains overhead trackage rights on UP’s San Antonio - Laredo line, and that
also obtain permanent bi-directional trackage rights on UP’s Caldwell-Flatonia-San Antonio and Caldwell-
Flatonia Placedo lines, in place of temporary trackage rights at present.

We believe that by approving these trackage rights, all parties involved will benefit, since there will be another
company that will compete with the actual railroads and will enforce that the companies become efficient if
they want to participate in the market.

Thanking you in advance for your kindly attention to my request and hoping that my request is approved.

Since

Diaz Orozco
Logistica Vitro

cc Carlos Mattei
Jaime Galvin

Av. Roble 660, Col. Valle del Campestre, 66265 Garza Garcia, N.L., México
52-8° 320° 1200 http://mvww.vto.com




'b July 6, 1998
p’

Honorable Vernon A. Williams

Secretary of the Surface Transportation Board
1925 K Street, N.W.

Washington, D.C. 20423-0001

IBP, inc.'s Support for BNSF Trackage Rights

My name is Perry M. Bourne. | am Assistant Vice President of Transportation for IBP,
inc. (“IBP”). My business address is 1651 IBP Avenue, Dakota City, NE 68731. I have a total of
24 years of business experience in various facets of domestic and international traffic operations,
pricing and regulatory matters. For iiic past 15 years, I have been employed by IBP. I have
personal knowledge of the matters contained in my statement.

IBP is the worlds largest meat packing company, with annual sales in excess of $13.2
billion. In 1997, IBP's total freight expenditures (domestic and international) were $425 million.
Domestic 12il transportation accounted for $32 million of that figure. IBP owns and leases a fleet
0f 900 rail tank cars and uses mechanical reefer cars and covered hopper cars supplied by
railroads. IBP ships approximately 14,000 rail car loads annually of frozen meat, bone meal and
tallow from 33 plants and freezers in the United States and Canada. IBP ships frozen beef in

mechanical reefer cars, bone meal and dried blood in covered hopper cars and grease, lard and
tallow in tank cars. IBP has a total of four (4) plants on the BNSF. See Appendix A for listing of
plants and commodities which are currently being shipped from BNSF origin plants to Mexico
via Laredo, TX.

UP SERVICE FAILURES

IBP has endured a considerable loss in service as a result of the UP/CNW and UP/SP
mergers. These difficulties have increased transits on our tank cars, increased emergency
trucking to keep IBP plants open and service customers who were running short of product.
These service failures have created erratic switches at IBP facilities due to railroad power, crew
shortages and congested switching terminals.

TEMPORARY TRACKAGE RIGHTS

As a result of the UP's congestion in Texas, the BNSF was granted temporary overhead
tre “kage rights for the UP's Caldwell-Flatonia-Placedo line. IBP has benefited from this
temporary route. This route prevented our tank cars from being subject to transit delays in the
Houston yards. Compared to this time last year, IBP tank car transit times were better over the
Caldwell- Flatonia- Placedo line than they were over the Algoa-Corpus Christi line.

IBP, inc. P.0. BOX 515, DAKOTA CITY, NEBRASKA 68731 TELEPHONE: 402-494-2061




g

The efficiency in reduced transits is realized by the increase in cars available for loading through
improved cycle times.
Average
Period Volume Transit
May/June 1997 96 Shipments 20 Days
May/June 1998 110 16

RECOMMENDATION

IBP is requesting the Surface Transportation Board to grant the BNSF permanent
trackage rights over the UP Caldwell-Flatonia-Placedo line. These permanent trackage rights will
not only benefit IBP's rail fleet utilization, but will also benefit our customers who will be
required to carry less “safety stock” inventory to effectively manage rail transit fluctuations.

Sincerely,

Perry M. Bourne
AVP Transportation




APPENDIX A

VOLUME FROM IBP PLANTS ON BNSF TO MEXICO VIA

LAREDO, TX.

ACTUAL DATA FROM 06/01/97 TO 05/31/98

ORIGIN:

PRODUCT

AMARILLO,TX

POUNDS
SHIPPED

RAIL
SHIPMENTS

TALLOW
BONE MEAL
FROZEN MEAT

ORIGIN:

PRODUCT

120,017,037
16,378,750
629,750

HOLCOMB, KS

POUNDS
SHIPPED

731
98
5

RAIL
SHIPMENTS

BONE MEAL
FROZEN MEAT

ORIGIN:

PRODUCT

1,404,700
1,735,500
JOSLIN, IL

POUNDS
SHIPPED

8
14

RAIL
SHIPMENTS _

FROZEN MEAT

882,000

7
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3519 $ 33d Sirver
P.O. Rox 7234
Omaha, NE. 68107
402-342-2070

FAX 402-362:2156

Dear Mr. Willams,

Nationsl By-Products, Inc. , has twy ) Proteis Blending Plasts tn Omahs, Nebraska.
One plast is serviced by the BNSF, thc other by the Union Pacific Raifroad.

Almsost all of cur ontbound Railroad meves are in Jumbo Hopper cars, from Omaha, Nebrashs to
Larede, Texas for Export into Mexico. Our rates from both the BNSF and the Uniop Pacific
Railvoud are very close.

r.mmmwmmumummm
w;mmmuumwmumumuuumuu
more

R N Y
Simcerely,
Robert A. Blank

District Mapager
National By-Products, Ibc.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 32760 (SUB-NO. 26)
UNION PACIFIC CORPORATION, et. al
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, et. al.

HOUSTON/GULF COAST OVERSIGHT

VERIFIED STATEMENT OF
H. THOMAS KORNEGAY
EXECUTIVE DIRECTOR
PORT OF HOUSTON AUTHORITY

My name is H. Thomas Kornegay. 1 am Executive Director of the Port of Houston
Authority. My business address is P.O. Box 2752, Houston, Texas 77252.

The purpose of my statement is express the Port of Houston Authority's support for the
Burlington Northern Santa Fe's (BNSF) recommendation that the Un 1 Pacific's (UP) Clinton Branch
be controlled by the Port Terminal Railroad Association (PTRA). Two of the Port Authority's facilities
are located on the Clinton Branch, Houston Public Grain Elevator No. 2 and Woodhouse Terminal.
The Port of Houston Authority

The Port of Houston Authority is an autonomous governmental entity which owns the

public facilities along the 50-mile Houston Ship Channel and is the Channel's official sponsor. The

Port of Houston Authority owns 43 general cargo wharves, owns and operates the Barbours Cut
Container Terminal, the Container Terminal at Galveston, and Houston Public Grain Elevator No. 2,
which are available for public use. It also owns a bulk materials handling plant, a bagging and loading

facility, a refrigerated facility, two liquid cargo wharves, and other facilities which are leased to private




operators. The Port of Houston complex also includes numerous privately-owned terminals. The Port
Authority also operates the Malcolm Baldridge Foreign Trade Zone.

The Port Authority's facilities handle approximately 15 percent of the approximately 150
million tons of cargo moving through the Port of Houston. The Port of Houston ranks first in the United

States in total foreign water-borne commerce handied and second in total tonnage. It is the seventh

busiest port in the world. Last year, the Port of Houston handled over 5,400 ships, 50,000 barges and

935,000 TEU’s (Twenty-Foot Equivalent Units). The top export cargoes include petroleum and
petroleum products, organic chemicals, cereals and cereal preparation, plastics in primary forms, and
animal oils and fats.

The Port of Houston is home to a $15 billion petrochemical complex, the largest in the
nation. The Port generates approximately 196,000 jobs and $5.5 billion in economic activity annually.
Port Authority Facilities on the Clinton Branch

My statement is directed to the two Port Authority Facilities located on the Clinton Branch
and served by UP.

The first is Houston Public Grain Elevator No. 2 (Elevator). The Elevator, which is owned
and operated by the Port Authority, has a capacity of 6 million bushels and its throughput is expected to
exceed 40 million bushels in 1998.

The second facility is Woodhouse Terminal (Woodhouse). Located adjacent to the
Elevator, Woodhouse is owned by the Port Authority and is leased to a firm which operates the
terminal, handling cargoes through the Woodhouse warehouses and loading and unloading ships.

Together, the Elevator and Woodhouse occupy 91 acres on the north side of the Houston
Ship Channel. The complex has 1,200 feet of wharf on the Ship Channel and a 1,200-foot x 250-foot
boat slip eqrnipped to handle roll-on/roli-off cargoes in addition to break bulk cargoes. The combined

facility also has 14 tracks for receiving railroad cars, each approximately 2,600 feet long.

Port Authority Supports PTRA Operation of the Clinton Branch




The Port Authority supports BNSF's recommendation that the Clinton Branch be controlled
by PTRA or its successor organization if PTRA is dissolved. The Port Authority believes that PTRA
operation would be beneficial because it would resolve operating deficiencies that the Port Authority
has experienced on the Clinton Branch and would do so without changing the railroads' access to
shippers on the branch because the shippers' locations are open to reciprocal switching today.

No Change in Competitive Access

Changing the operating responsibility for the Clinton Branch to PTRA will not change the
current competitive access to shippers on the branch. The shippers located along the Clinton Branch,
with the exception of UP's own automobile unloading facility, already are open to reciprocal switch,
and thus have access to railroads other than UP. Tariff ICC SP 9500-D, issued by Southern Pacific
Transportation Company on September 11, 1996 lists in Item 5090 the industries on the Clinton
Branch (listed under station name Galena Park - 35070) which are open to reciprocal switch. These
include American Plant Food Company, Arrow Terminal Company, Delta Steel Incorporated, Exxon
Energy Chemical, GATX Terminal, Holnam Incorporated, City of Houston, Houston Public Grain
Elevator No. 2, Stevedoring Service of America (at that time the lessee and operator of Wcodhouse
Terminal), Texaco Lubricants Company, and United States Gypsum Company.

Service to the Elevator

PTRA provides rail service to most of the industries located along the Houston Ship
Channel. The exceptions are those industries located on the Clinton Branch, Exxon in Baytown, and
three industries located on the HL&P Lead in La Porte.

PTRA provides effective, non-preferential service switching service to shippers along both
sides of the Ship Channel, all of whom have access to BNSF, UP, or The Texas Mexican Railway for
line-haul service, by virtue of PTRA's neutral switching status.

PTRA makes its operating decisions for the benefit of the Houston terminal area overall,

and does not base its decisions on the operating preferences of any one line-haul railroad. This is

precisely the type of service which is needed at the Elevator, but has not been provided in the past. An

example occurred during UP's recent congestion problems, when UP stored cars for other customers
3




on the Port Authority's tracks at the Elevator, which prevented the Elevator from receiving grain

shipments consigned to it, despite the Port Authority's requests that UP remove the cars from its tracks.
Service to Woodhouse Terminal

Shipments destined to the Clinton Branch are handled in UP's Englewood Yard. In
January 1997, the Port Authority was made aware of extensive delays in shipments destined to
Woodhouse reaching Woodhouse once they had arrived in Houston on BNSF. Reviewing car
movement records confirmed that cars were taking between 4 and 8 days to be moved from BNSF's
Pearland Yard (near Houston's Hobby Airport) to Woodhouse, a distance of approximately 13 miles.

To resolve these delays, the Port Authority deveioped with the railroads an informal routing
in which the cars for Woodhouse were delivered to PTRA, which switched them and placed them at a
crossover switch connecting with the Clinton Branch. The UP switch crew then pulled the cars from
the PTRA and delivered them to Woodhouse. In effect, this route substituted PTRA switching and
transfer to the Clinton Branch for UP switching at Englewood and UP transfer to the Clinton Branch.
The results were effective, with cars placed at the crossover the day after arrival in Houston and being
delivered by UP either later that day or on the next day.

This example demonstrates the efficiency of using PTRA's North Yard, which is adjacent
to the Clinton Branch, to handle traffic for the Clinton Branch rather than using UP's Englewood Yard,

which is more distant.

Conclusion
O

The Port of Houston Author:ty supports the BNSF recommendation that operation of the
Clinton Branch be performed by PTRA. As illustrated in this statement, PTRA operation of the
Clinton Branch could improve service to shippers located on the hranch without changing the existing

competitive access for shippers located on the branch.




VERIFICATION

My name is H. Thomas Komegay. 1am Executive Director of the Port of Houston Authority. 1 hereby
declare under penalty of perjury that the facts in the foregoing statement are true and correct. I also
certify that I am qualified and authorized to verify the facts set forth in this statement.

Executed on July ___, 1998




ROQUETTE AMERICA
| 41 7 EXCHANGE STREET
Keokuk, lowa 52632

319-5268-2204
Fax: 319-5262358

July 6, 1998

Mr. Vernon Williams

Secretary
Surface Transportation Board

1925 K Street, N.W
Washington, D. C. 20423

Dear Secretary Williams:

Now comes William R. Mudd, Director of Logistics , Roquette America Inc., 1417 Exchange Street,
Keokuk , lowa in Support of the Burlington Northern Santa Fe’s petition for permanent overhead
trackage rights on the Union Pacific’s San Antonio-Laredo line permitting Burlington Northern Santa-Fe

access to more direct route to Laredo.

Roquette America is a Com Wet Miller with plants in Keokuk, Ia and Gumee .1l and have in excess of 500

employees. We produce Corn Syrup , Starch, Fructose, Dextrose and Sorbitol in addition to the by-products

of wet milling. We cunicntly are shipping Sorbitol from our Keokuk facility to various locations in
Mexico via the Burlington Northern Santa-Fe railroad which serves this facility.

It is anticipated that the current volume will increase in the next 12 months from 10 cars /year to over
50 Cars / year. By granting these overhead trackage rights to the Burlington Northern Santa-Fe railroad
we believe our transit time will be reduced substantial. We currently lease in excess of 850 rail tankcars
to handle deliveries to our customers. The reduction in transit time directly affects our cost and allows

Roquette America to become more competitive.

We pray that the Surface Transportation Board will consider this statement and grant the trackage right

in order to improve the competitive position of Roquette America in this lane.




Mr. Vemnon Willhianis

Page 2
July 6, 1998

Thank You for your consideration.

Sincerely

W.R. (Bill ) Mudd
Di Losies




PO. BOX 1000 ¢ GEORGETOWN, TEXAS 78627-1000 » PHONE 512/863-5511, AUSTIN: 255-4405 + FAX 512/244-6055

Mr. Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street NW
Washington D. C. 20423

Re: Finance Docket No. 32760 (Sub-No. 26)

On behalf of the Texas Crushed Stone Company, 1 am submitting this verified statement
to express my support of the Burlington Northern and Santa Fe Railway Company’s
(BNSF) request for permanent overhead trackage rights on the Union Pacific’s
Taylor-Milano line.

My name is William B. Snead, and I am President of the Texas Crushed Stone Company

located in Georgetown, Texas. Our business address is P. O. Box 1000, Georgetown,
Texas 78627. Our company is in the business of quarrying crushed limestone. Our
product is used in a variety of ways including as a base material for roads, as aggregate in
concrete, as aggregate in hot mix asphalt, in agriculture to neutralize soil acidity, and as an
air scrubbing material i coal fired power plants. We ship our stone products outbound
from our quarry near Georgetown o customers in Houston and other points along the
Texas and Louisiana gulf coast. Additional shipments are made to points all over East
Texas. In bound shipments to points on the Georgetown Railroad consists of empty stone
cars, loaded lumber cars, loaded ammonium nitrate cars, and occasional shipments of
other materials.

Currently, our rail service transportation needs are being provided by both BNSF and UP
with an interchange with Georgetown Railroad at Kerr/Round Rock. For stone
movements into and out of our quarry, the BNSF uses the trackage rights it was granted
over the Kerr- Temple-Taylor line and sometimes the trackage rights it was granted over
the Kerr-Taylor-Sealy line. It has been our experience that these routes are inadequate
because of heavy congestion on UP lines and the circuitous routing on the
Taylor-Tempie-Milano route.

Because of the inefficiencies of the rail service being provided to us, we have been unable
to fill our customers orders in a timely manner. Qur customer’s orders have accumulated
to the point that we have had more than 1200 rail cars released for shipment. Again




because of UP’s congestion problems and BN SF’s circuitous routing we have been only
able to ship an average of about 90 cars per day. This has forced our customers to delay
construction projects and lose money because they have had men and equipment waiting
for the stone necessary to build these projects. Since many of these projects involve the

construction or rehabilitation of vital highway projects, these delays are having a negative
impact on the transportation infrastructure of the state of Texas.

If BNSF were granted overhead trackage rights over the UP’s Taylor-Milano line, BNSF
could provide Texas Crushed Stone with better. more efficient service by avoiding much
of the congested and circuitous trackage rights that BNSF is currently using. The
benefits derived from these BNSF trackage rights will benefit Texas Crushed Stone, our
customers, the UP and the BNSF.

I certify under the penalty of perjury that the foregoing is true and correct. Executed this
& day of July 1998.

74

William B. Snead
President
Texas Crushed Stone Company

State of Texas
County of Williamson

1 William B. Snead hereby verify that 1 have read the statements above and find that the

statements are true and correct to the best of my knowledge.
2/A. Jo,—/._zé

William B. Snead

Subscribed and sworn to before me this 4% day of July 1998.
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C. W. PEGRAM
P i
' Tosco Refining Compeny

‘ July 2, 1998 A Division of Tosco Corporation
TOSCO

(510) 277-2304 Telephone
(510) 277-2410 Fax

The Honorable Vernon A. Williams
Secretary, Surface Transportation Board
1925 K Street NW

Washington, DC 20423

Subject: Finance Docket 32760 (Sub-No. 26)

Members of the Board:

My name is Charles W. Pegram. I am Traffic Manager for Tosco
Refining Company which operates six petroleum refineries on the west coast.

This is my verified statement to the Board in support of the Burlington
Northern Saita Fe Railway’s request that neutral switching supervision be
imposed on the fcrmer SP Baytown (Texas) Branch.

Tosco ships approximately 200 tank cars/year to customers at Mont Belvieu,
Texas. With the completion of a butamer unit at one of our refineries, it is
anticipated that shipments of product into Mont Belvieu will increase.

Since the completion of the UP/SP merger, service failures have cost
my company thousands of dollars in reduced equipment utilization. Our
support of BNSF’s request for neutral switching supervision is offered in the
belief that it will result in a more efficient operation and result in improved
turnaround time of our tank cars. As the Board is quite aware, railroad
service breakdown, particularly in Texas, has become of tantamount concern
to shippers and receivers. We believe that granting the subject request will
be yet another step in the right direction to bring rail service in Texas closer
to a normal level.

I certify under penalty of perjury that the foregoing is true and correct.
Executed this 2nd day of July, 1998.

Y. b,

Charles W. Pegram
Traffic Manager




ULTRAMAR DIAMOND SHAMROCK

e © % ' 9 % ¥ ¥ BN

June 30, 1998

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K. Street N.W.

Washington, D.C. 20423

Re: Finance Doc. No. 32760 (Sub-No. 26)

My name is Steve Geneva. I am General Manager, Transportation for Ultramar Diamond
Shamrock Company. This verified statement is being submitted in support of the request
of The Burlington Northern and Santa Fe Railway Company’s (“BNSF”) request for the
Surface Transportation Board to order neutral switching supervision on the former SP
Baytown Branch.

Our plant is located in Mont Belvieu, Texas and is in the business of processing and
splitting propylene, a petrochemical product, into components. We sell these components
via pipeline to companies in the plastics and chemicals industry in and around the Gulf
Coast area.

Our purchases of propylene are transported to our plant in Mont Belvieu by rail. We
purchase product form various origins in the United States, including from Williams
Energy Company in Memphis, Tennessee. BNSF carries inbound to our plant 20 cars of
propylene every other day. UP also provides rail service for a portion of our propylene
traffic and also directly serves our plant.

We expect that by the first quarter of 1999, our business needs will grow. It is anticipated
that our company will require the capacity to load and unload up to 40 cars daily. It is
also likely that during 1999, our company will have the need for rail services for outbound
traffic.

As mentioned above, both BNSF and UP have been providing switching at our plant since
mid-April this year. Prior to that, for a short period of time, UP was providing haulage
services. Our experience with UP haulage was that there were a lot of delays. Although
service has been somewhat better with BNSF and UP both providing switching, we
believe that even better service would be provided if a neutral switcher were to supervise
operations on the branch.

P.0. Box 696000 ¢ SAN ANTONIO, TEXAS 78269-6000 ¢ 210 / 592-2000




A neutral switcher would enhance the efficiency of operations for several reasons. First,
with only one neutral switcher on the branch, there would be less overall activity on the
branch, a likely reduction in the number of switches and generally less congestion for all
customers on the branch whether their rail services are provided by BNSF or UP. Second,
if there is only one neutral party supervising the switching of our plant, it would provide
for better coordination of all activities including loading and emptying cars. Third, with
increased efficiencies that a neutral switcher could provide, we would have improved
turnaround times on cars, the majority of which are owned by our supplier Williams
Energy out of Memphis, Tennessee.

As our business continues to grow, and with the expectation of outbound shipment sin
sometime in 1999, our need for improved, efficient and competitive rail transportation
services becomes even more important. The installation of a neutral party to supervise
switching of the branch would provide a long-term solution to our need for such efficient
and competitive service.

In sum, we support BNSF’s request that the Board order that a neutral switcher shall
supervise the Baytown Branch. We believe that this request will benefit our company and
other shippers on the branch and will result in service improvements for both UP and
BNSG.

I certify under penalty of perjury that the foregoing is true and correct. Executed this 30th
day of June, 1998.

Sipeerely,
ol

fteve Geneva
Gencrai Manager Transportation

Subscribed and sworn to me this 30”' day of Jure , 19 QQ
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UNITED SALT CORP.

4800 SaN FELIPE
HousToN, TX 77056

(713) 877-2600
FAX: (713) 877-2664

July 7, 1998

Mr. Vernon A. Williams

Secretary

The Surface Transportation Board
1925 K Street, N.W.

Washington, D.C. 20423-0001

Re: Finance Docket No. 32760 (Sub-No. 26)

Dear Secretary Williams:

My name is Mike Causseaux. | am Distribution Manager with United Salt
Corporation located in Houston, Texas. This verified statement is being submitted in

support of the request of The Burlington Northern and Santa Fe Railway Company
(“BNSF”) for the Surface Transportation Board to order neutral switching supervision on
the former SP Baytown Branch.

Our company is currently building a salt mining piant on the Baytown branch. The
first phase of construction is planned for completion in April of 1999 and we expect to
become operational at that time. Our customers use our salt in a multitude of products
such as water softener, and it is also used extensively in the dye, chemical and food
industries. Typically, our product is shipped via rail or truck to our customers.

Once operational at our Baytown plant, we anticipate shipping 600-700 rail cars per
year from that location to customers located primarily in the Midwest. We do not expect
any inbound rail ‘raffic at this time.

In anticipation of our new plant operations on the Baytown branch, we are very
concerned about the efficiency of switching operations in order to keep our production at
steady levels and provide timely service to our customers.

Based on these concems, we believe that BNSF's request to have neutral switching
supervision of the branch provides a good and practical solution to the problems that other

21205767.1 70798 1609E 95210647




shippers have been experiencing on the branch. It is only logical that with one neutral
switcher on the branch there would be less overall activity on the branch. This in turn
would likely reduce the number of switches and congestion for ail customers on the branch
whether their rail services are provided by BNSF or UP. A neutral party supervising the
switching would also provide for better coordination of all activities including loading and

emptying cars.

In sum, our ccmpany believes that the installation of a neutral party to supervise
switching of the branch would provide a long-term solution to our needs and the needs of
other shippers for efficient and competitive service and will result in service improvements
for both UP and BNSF.

| certify under penalty of perjury that the foregoing is true and correct. ed this
-- day of July, 1998.

ikl (g

R. Michael Causseaux
Distribution Manager

21205767.1 70798 1609E 95210647




VITROMEX S

July 2nd. 1998.

Honorable Venon A. Williams
Secretary

Surface Transportation Board
1925 K. Street, N. W.
Washington, D.C. 20423-0001

Subject: Docket No. 32760
Sub-No. 26.

Grupo Industrial Saltillo serves commercial, industrial and consumer markets with autoparts, ceramic floor
and stoneware. Based in Saltillo, México, Grupo Industrial Saltillo was founded in 1928 and employs over
12,000 people.

Our traffic department handle 20°000,000 dlls/year to move all kind of freight. Our rail traffic is of 156,700
tons/year, 30% of our total traffic. These are our main commodities that we handle by rail.

Commodity Shipper Origin Tons

Silica Sand Badger Mining Utley, WI 84,000tons/year.
Coke ABC Coke Birmingham, AL 30,000tons/year.
Clay United Clay Gleason, TN 31,200tons/year.
Silica Sand Oklahoma Sand Mill Creek, OK 11,500tons/year.

Lately, or better su.d siace the merger of UP/SP we have experieuced a lot of delays on our business from the
USA mainly because of the lack of competitiveness on rail transportation over the Laredo, TX/Nuevo
Laredo, Tamps. border.

The delays as we all know have been due the problems that the UP/SP merger have incurred in handling
appropiately this merger to the fact that we as many other companies have been jeopardizing our
international business because of delays incurred in traffic.

Our company stronly believes that the UP/SP merger has not given us the opportunity of “alternate
competition” on rail transportation services to perform the traffic through the mentioned border as the STB
envisioned when it approved the UP/SP merger.

Therefore we kindly request that the ENSF obtains overhead trackage rights on UP’s San Antonio-Laredo
line, and that also obtain permanent bi-directional trackage rights on UP’s Caldwell-Flatonia-San Antonio
and Caldwell-Flatonia Placedo lines , in place of temporary trackage rights at present.

We believe that by approving these trackage rights, all parties involved, even the UP/SP will benefit from it
since they will hardly incur in congestion again, since there will be another company that will compete with
them and will enforce that both companies become efficient if they want to participate in the market.

Thanking you in advance for your kindly attention to my request and hoping that my request is approved.

Sincerely yours,

Blvd. Isidro %eEWb%co J. Ga

A.P. 385

C.P. 25230

Tel. (84) 11-50 -11
11-50-10

Fax. 11-50-50

Saltilio, Coahuila.
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MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20006-i882

ERIKA Z. JONES Y ; MAIN TELEPHONE
DIRECT DIAL (202) 778-01 42 1 202-463-2000

ejones@mayerbrown.com M, MAIN FAX
20z-861-0473

July 15, 1998

VIAH DELIVERY

Office of the Secretary
Surface Transportation Board
Case Control Unit

1925 K Street, N.W.
Washington, DC 20423-0001

Re: Finan ocket No. ub-N n

Dear Secretary Williams: 8996 / ﬁ\gﬁ

Enclosed please find the original verification for Dynegy whose verified letter of
support was filed as part of The Burlington Northern and Santa Fe Railway Company's
Application for Additional Remedial Conditions Regarding the Houston/Gulf Coast Area
on July 8, 1998.

If you have any questions, please contact me at (202) 778-C342. Thank you.
Sincereiy,
Crcke - 9:/7u | KAK,
Erika Z. Jones

Enclosure

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON
INDEPENDENT MEXICO CiTY CORRESPONDENT: JAUREGU!, NAVARRETE, NADER Y ROJAS
INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES & LEE




Dynegy Inc
1000 Louisiana Street, Suite 5800

Houston, Texas 77002
Phone 713.507.6400
www.dynegy.com

The Honorable Vernon A. Williams

Secretary
1925 K Street, NW
Washington, D.C. 20423

Re: Finance Docket No. 32760 (Sub-No. 26)
Dear Mr. Williams;

This verified statement is being submitted in support of the request of the Burlington Northern and Sa.ita
Fe Railway Companies (BNSF) request that the Surface Transportation Board establishes neutral switching
supervision on the Baytown Branch.

L, Janice Rowland, Rail Operations Supervisor represents Dynegy Inc. (formally Warren Petroleum),
who in Mont Belvieu Texas stores, manufactures, and sells LPG products out of our facility there. We
have our own fleet of cars plus customers cars that come in and out of our facility. We currently handle
around 800 cars a year. Our Facility is located on the Baytown branch on the line coming out of Dayton,
Texas. We have a limited area for trains and rail cars so it is important that the carrier be consistent and
reliable.

We foresee a neutral switching operation would improve the efficiency of operations by reducing the
congestion that potentiaily could happen with two carriers switching. Also with a neutral switcher we can
expect that all the cars will be pulled and we can prioritize with confidence.

We expect our business at Mount Belvien to continue to grow in the future. The installation of a neutral
party to supervise switching of the branch would provide a long-term solution to our need of efficient and
competitive service.

I certify under penalty of perjury that the foregoing statement is true and accurate to the best of my
belief.

Sincerely,

ice Rowland
Rai' Operations Supervisor
Dynegy Inc.




