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MOTION TO STRIKE UNION PACIFIC’S OCTOBER 27, 1998
LETTER, OR ALTERNATIVELY, SUR-REBUTTAL IN
SUPPORT OF THE CONSENSUS PLAN
INTRODUCTION AND SUMMARY

On Cctober 27, 1998, counsel for Union Pacific, submitted a letter to Secretary Vernon
Williams (hereinafter *“UP Letter”) in the above referenced docket number. The express purpose
of the letter was to constitute a “reply” to the October 16 rebuttal filing by the Consensus Parties.
The Consensus Parties move to strike the UP Letter on the grounds that it constitutes an
impermissible reply to a reply prohibited under 49 C.F.R. 1104.13(c).

While UP claims it is “‘strongly adverse to burdening the Board and the record by
tendering additional, sur-reply materials,” UP nonetheless then proceeds to do just that and
replies to the Consensus Parties’ rebuttal on the grounds that it is entitled to do so because the

Consensus Parties’ rebuttal contained “two items of [new] evidence.” UP Letter at 1. The

Consensus Parties emphatically disagree with UP’s characterization that any portion of the




Consensus Parties’ rebuttal contained “new” evidence. In the event the Board does not strike the
UP Letter, the Consensus Parties believe they are entitled to file sur-rebuttal and therefore
respectfully request that the Board accept the following evidence and argument in rebuttal of the
UP Letter.
ARGUMENT
The Board’s rule prohibiting a reply to a reply is very clear and emphatically states that

“[a] reply to a reply is not permitted.” 49 C.F.R. 1104.13(c). While the Consensus Parties

recognize that the Board and its predecessor sometimes have waived this rule in the interest of

developing a complete record, UP’s inaccurate allegations do not provide sufficient grounds to
waive this long standing rule. Neither Messrs. Grimm, Plaistow nor Thomas piesented any new
evidence as part of their rebuttal verified statements (hereinafter “R.V.S. Grimm/Plaistow” and
“R.V.S. Thomas™). Even a cursory !ook at the opening filings in this proceeding made on March
30, 1998 and July 8, 1998, combined with a look at the Replies made on September 18, 1998
plainly indicates that all of the rebuttal testimony presented by these rebuttal witnesses was
proper rebuttal testimony.

The evidence in the R.V.S. Grimm/Plaistow rebuttal was in direct response to UP’s
criticism filed on September 18, 1998. See V.S. Barber at 4-8, 14-53 and V.S. Peterson at 2-5,
*'9-22. For example, Mr. Barber stat . that all “2-to-1" shippers have benefited from competition
between BNSF and UP. V.S. Barber at 23-24. Mr. Barber than goes on to attack the value of
Messrs. Grimm and Plaistow’s competitive analysis because they have aggregated the traffic data
including the “2-to-1" traffic. V.S. Barber at 24, includir.g footnote 4. Mr. Peterson echoes Mr.

Barber’s view on the aggregated “2-to-1" traffic analysis. V.S. Peterson at 19-22. As a result, it




is proper rebuttal for Messrs. Grimm and Plaistow to submit a study separating out the “2-to-1"
traffic and rebutting UP’s allegations made in its September 18, 1998 filing.

Accordingly, while the R.V.S. Grimm/Plaistow “study” was new, the study was done in
direct rebuttal of UP’s arguments raised in its reply. This is similar to the original UP/SP
proceeding where KCS moved to strike the rebuttal statements of Mr. LaLonde and Mr.
Uremovich on the grounds that they were new studies and/or were inappropriate for rebuttal
testimony. Union Pacific, et al. -Control and Merger - Southern Pacific, et al., Finance Docket
No. 32760, Decision No. 37 (STB served May 22, 1996) at 2. The Board rejected KCS's
argument, finding that “‘each [study] [could] be properly characterized as generally rebutting
some evidence, argument, or testimony submitted ... by an opponent.” /d. at 4. The Board went

on to conclude, in Decision 37, that “[i]f all ‘new’ testimony, evidence, and argument were

stricken from the record, applicants could not properly respond to the opposition.” /d. at 4.

UP also claims that the rebuttal evidence presented by Grimm/Plaistow on the “2-to-1"
issue could kave been presented in the July 8" filing. This is incorrect. In UP’s reply, both
Messrs. Barber and Peterson strongly criticized Grimm/Plaistow’s use of second half 1997 data
in the July 8 filing. V.S. Barber at 26 and V.S. Peterson at 19-20. However, UP was not
required to provide first half 1998 data until July 15, 1998, a full week after the requests for new
remedial conditions were due at the STB. In addition, UP did not actually forward the first half
1998 traffic data to the Consensus Parties until August S, 1998. Thus, none of the 1998 data
could have been used in the opening testimony. Grimm and Plaistow took note of UP’s
criticisms and updated their study to include 1998 data in their rebuttal verified statement and to
take issue with UP’s claims regarding 2-1 traffic. This is precisely the purpose and point of

rebuttal, and was entirely proper.




Furthermore, as the party with the burden of proof, the Consensus Parties are entitled to
close their case. See UUP/SP, Finance Docket No. 32760, Decision No. 40 (STB served June 13,
1996) at 12. Equally important to note, is that the Board instituted a procedural schedule in this
proceeding on May 19, 1998. See Decision No. 1 of Union Pacific et al. — Control and Merger -
Southern Pacific et al., Finance Docket No. 32760 (Sub-No. 26) (STB served May 19, 1998)
(Houston/Gulf Coast Oversight).' Under that procedural schedule, the close of evidence and
argument occurred on October 16, 1998, unless or until the Board determines that briefing, oral
argument, and voting conference are necessary. Decision No. | at 8. As a result, UP’s attempt to
submit additional argument should also be stri.ken as untimely.

For the above cited reasons, UP’s October 27, 1998 Letter should be stricken from the
record.

ALTERNATIVELY, if the Board considers UP’s Letter and agrees with the rationale for
UP’s tendering of a sur-reply, then fundamental due process requirements and prior ICC and
Board precedent require that the Consensus Parties be given an opportunity to submiit sur-
rebuttal. The Board and its predecessor have previously accepted sur-rebuttal testimony in cases
such as Shell Chemical Company, et al. v. Boston Maine Corp., et al, No. 41670, (STB served
Dec. 8, 1997) (accepting both a reply to a reply and surrebutal ) 1997 STB LEXIS 394 at *3-4
and Gateway Western Railway Company -- Construction Exemption -- St. Clair County, IL.;
Gateway Western Railway Company -- Petition Under 49 U.S.C. 10901(d), Finance Docket No.
32158 (Sub-No. 1), (ICC Served May 11, 1993), finding that "liberal construction of our rules is

permitted where necessary to :velop an adequate record.”" 1993 ICC LEXIS 88 at *3. See also

: The Board first instituted the procedural schedule in Decision No. 12 of Union Pacific et
al. - Control and Merger — Southern Pacific et al., Finance Docket No. 32760 (Sub-No. 21)
(STB served March 31, 1998) (Oversight). The proceeding was subsequently re-designated the
Houston/Gulf Coast oversight proceeding as cited above.




Association of P&C Dock Longshoremen v. The Pittsburgh Conneaut Dock Co., et al., Finance
Docket No. 31363 (Sub-No. 1), 8 .C.C.2d 280 (January 3, 1992), 1992 ICC LEXIS 27 at *13
(reply and sur-rebuttal allowed "to assure faimess and a complete factual record.")? Accordingly,
the Consensus Parties offer the following sur-rebuttal to the inaccurate claims of UP in its
October 27, 1998 Letter:

A. SURREBUTTAL TO THE CURTIS GRIMM/JOSEPH J. PLAISTOW
REBUTTAL VERIFIED STATEMENT

UP makes four points in an effort to provide additional argument against the joint R.V.S.
Grimm/Plaistow. Each of these points will be addressed in turn.

1. Identification of “2-to-1” traffic. UP claims that the R.V.S. Grimm/Plaistow
includes as “2-to-1" shippers many companies that do not have “2-to-1" facilities, or any
facilities at all, at the indicated locations. As examples, UP claims the following shippers are
incorrectly labeled as maintaining Baytown facilities: Chevron, Fina, Advanced Aromatics, Air
Products, ALCOA, Hi Port, Jim Huber, Texas Petrochemicals. UP also claims that although

Carlisle Plastics at Victoria is a *2-to-1" point, it is not a “2-to-1" shipper. UP Letter at 1.

y Sur-rebuttal has been allowed "to complete the record" in numerous other ICC proceedings,
e.g., National Railroad Passenger Corporation and Consolidated Rail Corporation -- Application
under Section 402(a) of the Rail Passenger Service Act for an Order Fixing Just Compensation,
Finance Docket No. 32467 (ICC Served January 19, 1996) 1995 ICC LEXIS 338 at *2, fn.4; CSX
Transportation, Inc. -- Abandonment -- Between South Hardeeville & North Savannah in Jasper
County, SC and Chatham County, GA, Docket No. AB-55 (Sub-No. 469), (ICC Served December
10, 1993), 1993 ICC LEXIS 270 at *21 and 27; Coal, Wyoming to Redfield, AR, No. 37276 (Sub-
No. 1), (December 7, 1984) 1984 ICC LEXIS 85 at *1; Potomac Electric Power Co. v.
Consolidated Rail Corp., No. 36114 (Sub-No. 1), 367 I.C.C. 532 (July 22, 1983) 1983 ICC LEXIS
22 at *8; Increased Rates on Coal, Midwestern Railroads, August 1979, No. 37246, 364 1.C.C. 29
(June 16, 1980) 1980 ICC LEXIS 79 at *S; Trainload Rates on Radioactive Materials, Eastern
Railroads, Docket No. 9205, 362 I1.C.C. 756 (April 11, 1980) 1980 ICC LEXIS 98 at *$ and 9-10;
Radioactive Materials, Special Train Service, Nationwide, No. 36325, 359 1.C.C. 70 (March 8,
1978) 1978 ICC LEXIS 88 at *17); Investigation of the Railroad Rate Structure -- Lumber and
Lumber Products (Part ! of 2], Ex Parte No. 270 (Sub-No. 7), 345 1.C.C. 2552, 1977 ICC LEXIS
61 at *5; Determination of Cost Reimbursement Under Section 405(f) of the Rail Passenger Service
Act, as Amenrded, Finance Docket No. 27194 347 1.C.C. 325 (Dec. 18, 1972) 1972 ICC LEXIS 1 at
"




Notably, as shown in more detail below, eliminating these nine shipper locations from the
analysis results in BNSF's market share of terminations actually falling to 2% and UP’s market
share rising to 98% of terminated traffic. Nevertheless, the response as to why each of these nine
shippers and locations were included :s the same.

It was Union Pacific, Southern Pacific and Burlington Northern Santa Fe that identified
each of these locations as *“2-to-1" points. In late 1995, UP and SP furnished records which
purported to list all their “2-to-1" traffic as defined by them (that is, traffic served by UP and SP
only before the merger and by the merged applicants post-merger). This traffic was contained in
4 files, 2 per railroad.” The files received from UP and SP were designated by Grimm/Plaistow

as follows and the relevant portions® of these files are attached to this filing as Highly

Confidential Exhibits:*

UPO2 = UP traffic originated from “2-to-1" industries as defined by UP/SP,
attached as Exhibit A;

SPO2 = SP traffic originated from *2-to-1" industries as defined by UP/SP,
attached as Exhibit B;

UPD2 = UP traffic terminated at “2-to-1" industries as defined by UP/SP,
attached as Exhibit C; and

SPD2 = SP traffic terminated at *“2-to-1" industries as defined by UP/SP,
attached as Exhibit D.

’ It should be noted that the lists provided in 1995 did not include many shippers that
should have been designated 2-to-1 shippers because nearly a year before the actual merger
application was filed (but during the period in which UP and SP were negotiating their merger),
SP closed many locations to reciprocal switching by UP. This action then allowed UP and SP to
treat, in the merger application, these locations as “exclusive SP shippers” and not 2-to-1
shippers, even though they had been prior to the merger served by both UP and SP.

. Exhibits A-D are excerpts of Houston *“2-to-1” traffic from the traffic files provided by
UP and SP back in 1995 and which were previously filed with the Board in their complete form.

’ All of the Highly Confidential Exhibits to this Motion have only been attached to the
copies of the Motion filed with the STB and those copies served on counsel known to have
signed the Highly Confidential Undertaking in this proceeding.




The nine shippers and locations were identified in the UP/SP files as a “2-to-1" location
as follows: Chevron at East Baytown: Exhibits A and B; Fina at East Baytown: Exhibits A, B,
and D; Advanced Aromatics at Baytown: Exhibits A and C; Air Products at Baytown: Exhibits
A, B, and D; ALCOA at Baytown: Exhibits A and C; Hi Port at Baytown: Exhibits A Jim Huber
at Baytown: Exhibits A, B, and D; Texas Petrochemicals at Baytown: Exhibit C; and Carlisle
Plastics at Victoria: Exhibits C, B, and D.

The Consensus Parties believe that UP should be estopped from declaring that these

locations are not now “2-to-1" locations. UP’s claim here is analogous to UP’s attempt to deny

BNSF access to the South Texas Liquid Terminal, Inc. which the Board iecently rejected. See
UP/SP, Finance Docket No. 32760, Decision No. 81 (STB served Oct. 5, 1998). Nevertheless,
as shown more fully below. removing the disputed shippers from the R.V.S. Grimm/Plaistow
calculation makes little change in UP’s market share, and, in some cases, actually increases UP’s
market share.

UP also disputes the inclusion of the Lower Colorado River Authority (“LCRA") at
Halsted, Texas as a “2-to-1” shipper. UP asserts that LCRA was not subject to the Board’s *“2-
to-1" contract reopener condition, and, because of a contractual provision, the vast majority of
LCRA'’s traffic has not yet become available to BNSF. Importantly, UP does not dispute that
LCRA is a “2-to-1" shipper, because LCRA is listed as a “2-to-1" location on Exhibits A and C;
the UP-BNSF Settlement Agreement dated September 25, 1995, Appendix A, page 2 included at
page 342 of UP/SP-22, UP’s “Railroad Merger Application”, Volume 1, Finance Docket No.
32760; and the UP-BNSF Supplemental Agreement, dated November 18, 1995, Appendix A,
page 2 included at page 359 of UP/SP-22, UP’s “Railroad Merger Application”, Volume 1,

Finance Docket No. 32760.




UP claims that BNSF’s market share is so low at LCRA because LCRA was not subject

to the Board’s “2-to-1" contract reopener provision. Even accepting this criticism, BNSF’s -
overall market share of “2-to-1" traffic to the Houston BEA is virtually the same with or without
the LCRA traffic. Therefore, UP’s market share does not significantly change whether or not
LCRA traffic is included.

Next, UP argues that the Grimm/Plaistow rebuttal statement allegedly contains data for
shippers not located in the Houston BEA. For example, UP states that Mobil’s Amelia, Texas,
facility is located in the Port Arthur/Beaumont BEA, not the Houston BEA. Mobil’s Amelia
facility was included in the Grimmy/Plaistow rebuttal because it was identified from BNSF’s ‘2-
to-1" customer list included as Attachment 9 to BNSF-PR-5, October 1, 1997 without the BEA
identifier. Locating Amelia on the map suggested that it was either included in, or was very
close to the Houston BEA. However, exclusion of the Amelia facility from the listing does not
affect BNSF’s market share significantly. In fact, excluding the Amelia facility would actually
increase UP’s overall market dominance.

As a final point under UP’s issue number one in the October 27th letter, UP seems
baffled that the Grimm/Plaistow rebuttal would list shippers that moved no traffic on either UP
or BNSF and for which UP claims are not “2-to-1" shippers. First, as to whether or not these
shippers which moved no traffic werc “2-to-1" points, a simple inspection of Exhibits A-D
establishes that in 1995, UP and SP identified them as “2-to-1" locations. Second, these shippers
are listed simply because UP/SP identified them in 1995 as being “2-to-1" shippers. Figures 8
and 9 of the R.V.S. Grimm/Plaistow were intended to be comprehensive lists of all Houston
BEA *“2-to-1” shippers. If Figures 8 and 9 had not comprehensively listed all known *“2-to-1"

shippers, UP surely would have objected to that as well.




To further address UP’s objections to the Grimmy/Plaistow “2-to-1" market share analysis,

Messrs. Grimm and Plaistow eliminated every shipper to which UP expressed an objection. The
results are shown in Table 1 below which reproduces Figure 3 from the R.V.S. Grimm/Plaistow
statement after eliminating the shippers subject to UP’s objections. Significantly, as pointed out
above, BNSF’s market share of terminations actually falls to 2% and UP’s market share rises to

98% of terminated traffic.

Tablel
Origin ations

Termi nations

Cars Tons Cars Tons

UP
Modified

BN
UP
Total

9.2%
90.8%|

9.1%
90.9%

1.7%
98.3%d

1.5%
98.5%!

100.0%!

100.0%

100.0%]|

100.0%|

Original
Market
Shares

BN
UP

Total

8.8%
91.2%
100.0%

8.7%
91.3%
100.0%

9.3%
90.7%
100.0%

9.4%
90.6%
100.0%

2. Comparison of Houston BEA v. Western U.S. In its second point, UP argues

that the Grimm/Plaistow rebuttal is not representative of the experiences of “2-to-1" shippers
throughout the Western United States. UP Letter at 2. U'P does not substantiate this claim and it
merely states that Grimm/Plaistow’s Houston BEA *2-to-1" shippers cannot be representative
because there are a fewer number of shippers in the Houston BEA than in the entire Western
United States. Nevertheless, the actual number of shippers included does not significantly
change the percentages of market share between UP a 2 ?NSF. Table 2 below is another
reproduction of Figure 3 from the R.V.S. Grimmy/Plaistow, but it includes a comparison of the
comparable market shares from the entire Western United States, as well as the Houston BEA.
The detail of the Western US market share data, which was obtained from UP and BNSF traffic

data, is attached as Highly Confidential Exhibit E.
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Table2
Oﬂji! ations Termi nations

Region Cars Tons Cars Tons
Houston [BN 8.8% 8.7%| 9.3% 9.4%
BEA |UP 91.2% 91.3%| 90.7% 90.6%
Total 100.0%| 100.0%| 100.0%] 100.0%)
Western |BN 11.00/.| 13.5°/:| 8.2%l 10.6%

Us 1) 2 89.0% 86.5%| 91.8% 89.4%
Total 100.0% 100.0%| 100.0% 100.0%

Obviously, UP dominates all “2-to-1" traffic regardless of location or commodity and the
figure confirms ue prior Grimm/Plaistow analysis for the Houston/Gulf Coast area. Such UP
market dominance makes it clear that regardless of the attempts to make BNSF a full competitive
alternative to UP, the conditions imposed by the Board to preserve the pre-raerger levels of

competition are not working.

3. Shipper Support. In Item 3 of UP’s October 27" letter, UP appears to argue that

the fact that certain shippers have filed letters supporting the UP/SP merger unquestionably

proves that BNSF has been an effective competitor to UP. The Grimm/Plaistow market share
analysis proves that BNSF has not, in fact, been able to compete successfully using trackage
rights over the UP landlord’s rail lines. The market share analysis for both the Houston BEA and
for the Western United States proves this point.

UP also argues that “none of the shippers on the Grimm/™laistow list ... has filed a
statement supporting the “Consensus Plan.”” UP Letter at 2. This is incorrect. Solvay
Polymers, Inc. (shown on the attached Exhibits A and B) has written to the Board regarding its
support for the Consensus Plan principles. The Solvay letter was also included in Volume I,

CMA-4/SPI-4/RCT-3/TCC-4/TM-20/KCS-11 at page 364. In addition, the sister company of the




Baytown shipper shown on Exhibits A, B and D, the Lyondell-Citgo Refining Comp. Ltd. has
filed a letter supporting the Consensus Plan’s principles. The Lyondell letter can be found at
page 293 of Volume [, CMA-4/SPI-4/RCT-3/TCC-4/TM-20/KCS-11. More importantly, broad
shipper support for the Consensus Plan is apparent from the make up of the Consensus Parties
which includes CMA, SPI and TCC. A complete analysis of the individual shipper support was
addressed in the Rebuttal Verified Statement of Margaret Kinney found in Volume II of CMA-
5/SPI-5/RCT-4/TCC-5/TM-21/KCS-12 at page 85.

4. Service Crisis. Item 4 of UP’s October 27" letter references the impact of the
service crisis. Specifically, UP states, that “[i]t is therefore not surprising that traffic did not shift

from UP to BNSF - it reflects operating realities resulting from the service crisis, not a failure of

competition related to the merger conditions.” UP Letter at 2. UP’s reference to “operating

realities” is the precise proof the Consensus Parties cited as to why the STB-prescribed
conditions are not working sufficiently well to preserve the pre-merger levels of competition or
to provide shippers an outlet during such service crises. Any competitor needs a competitive
route independent of the UP route if it is to provide a viable alternative to UP during a service
crisis or even under “normal” operating conditions. Conditions prescribed in the merger decision
require BNSF and Tex Mex to depend upon UP tracks and facilities, UP switching, and UP
dispatching practices. As such, neither BNSF nor Tex Mex is able to provide effective
competitive alternatives and to maintain the pre-merger level of competition. The Consensus
Plan remedies that shortcoming.

B. SURREBUTTAL TO THE LARRY L. THOMAS REBUTTAL VERIFIED
STATEMENT

UP asserts that the data submitted by Larry L. Thomas, President of SPI, in his Rebuttal

Verified Statement (“R.V.S. Thomas”), regarding UP transit times is “new evidence” and further




alleges the information “is grossly misleading.” UP Letter at 2. Both statements are erroneous.
In the July 8" Request for Adoption of a Consensus Plan, Mr. Thomas stated:
Indeed, our members’ experience with UP service, even before the onset of the
service meltdown, reflect a progressive erosion of transit times following UP’s
agreement to merge with the Southem Pacific. This fact is demonstrated in
Exhibit D, a graph showing average transit time for outbound plastics movements
on the Union Pacific from January 1995 to May 1998.
See CMA/RCT/TM/ SPUTCC/KCS-2 at 120 and 125, July 8, 1998. Exhibit D to that statement

at page 141 of the July 8" filing, is essentially the same graph as Exhibit A to the R.V.S that Mr.

Thomas filed on October 16. The differences are the fact that Exhibit D to the July 8* Verified

Statement was presented in linear form, while Exhibit A to the Mr. Thomas’ October 16 Rebuttal
Verified Statement is presented on a calendar-year basis, with each year shown in a different
color. Another difference is that the July 8" Exhibit D covered the period January 1995 through
May 1998 while the October 16 Exhibit A extends 1998 data through September.® Accordingly,
this data is not “new evidence,” and UP had an ample pportunity to refute this service evidence
in its September 18 reply by presentation of factual evidence. UP did not t2ke this opportunity
and instead relies upon erroneous and non-verified argument of its counsel in the UP Letter.
UP’s assertion that it has “‘repeatedly pointed out to SPI the defects of this data, and has
repeatedly supplied correct information to SPI” also is erroneous. UP Letter at 2. When the joint
SPI/UP Task Force was established, SPI asked UP to provide transit time information from
shipment origin to destination for single-line movements and to gateways for interline
movements. This is information which UP necessarily has in its car location message data files.
The Union Pacific declined to do so. Instead, UP suggested that SPI develop the data from its

members. As was recognized at that time, the ability of SPI members to retrieve historical data

The same UP outbound data also is shown on Exhibits E and F of the R.V.S. Thomas.
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varies by company. With full recognition of these circumstances, the Joint UP/SPI Task Force
went forward and developed the data collection program.

The joint Task Force effort was initiated in January 1998. Since that time, there have
been close to a dozen meetings and conference calls involving both SPI members and UP

representatives. Representatives of both organizations were involved in deveiopment of the

survey form. After the transit time data was developed and began to receive industry and public

attention, UP in one instance did tender to the Task Force its own very selective data to indicate
that service is improving. That information reflected selective movements which were not
representative of a broad cross-section of UP’s service to the plastics industry. Furthermore, the
type of information UP tendered to the Task Force, in an effort to rebut the claims of poor
service, is the same type of information which Dow and Formosa informed the Board in their
rebuttal statements was not representative of UP service to their facilities. See Reply to UP/SO's
Opposition to Dow's Request for Additional Conditions, DOW-2 and Reply Comments of
Formosa Plastics Corp. USA, filed October 16, 1998. In no case has UP - “repeatedly” or
otherwise - “‘pointed out to SPI the defects in these data,” nor “supplied correct information to
SPI, which SPI has ignored.”

UP has offered four specific criticisms of the transit time survey data. Each of those
criticisms is unwarranted. First, UP alleges that the data consists of a comparison of “apples to
oranges to pineapples,” entailing different mixes of shippers and different routes. UP Letter at 3.
Five member companies are participating in the survey data. These companies represent 30% of

the plastics resin production capacity nationwide, and more than 32% of the Gulf Coast resins




production capacity.” As noted above, some companies had limitations in retrieving historical

data; and accordingly, participation for 1995 and 1996 is less extensive than for 1997 and 1998.
Nonetheless, those submitting data for 1996 represent more than 25% of the Guif Coast
production capacity. The data measured was average transit time for UP, including UP’s traffic,
the former SP traffic, and traffic switched to the UP or SP by the PTRA. No effort is made to
collect data by route. The data is comparable from period to period, and UP’s criticisms are
unwarranted and misleading.

Second, UP asserts that some shipments measured do not originate in Texas at all and
include shipments *“originating, for example, in Clinton, lowa.” UP Letter at 3. Again, this is an
unwarranted and misleading criticism. From the beginning of this program it was mutually
agreed that the survey was intended to measure UP service performance system-wide.
Specifically, non-Texas origins were to be included, although it also was recognized that the
overwhelming majority of shipments were from the Guif Coast, and particularly Texas.

UP objects to the inclusion of a UP exclusively-served plastics producer at Clinton, lowa
because that producer is not in the Houston/Gulf Coast area. However, the inclusion of that data
properly reflects UP’s service to the plastics industry. Nevertheless, the Clinton production
capacity represents less than two percent of the total U.S. plastics production capacity, and less
than seven percent of the production capacity of the producers participating in the survey.
Moreover, data for the Clinton piant has been included only since December 1997, following a

business combination involving that producer and one of the reporting companies and the

-

The calculation of market share represented, and similar calculations in this section of the
sur-rebuttal, are based upon the industry data submitted in the Verified Statement of Larry D.
Ruple, Comments of The Society of the Plastics Industry, Inc., UP/SP merger, Verified
Statement at Exhibit 1 (SPI-11, Mar. 29, 1996).
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consolidation of those operations. UP’s intimation that there are other non-Gulf production

points included in the survey further confuses the record regarding UP’s service performance.

Third, UP alleges that the Joint Task Force’s data shows identical transit times for
shipments from origin to final destination as for shipments from origin to interchange. SPI, for
the Joint Task Force, did not collect data to interchange points. As discussed above, UP refused
to provide data from origin to gateway; and in order to obtain consistent information for each of
the participating producers, the Task Force determined to utilize o1.gin to destination data. One
. entry on the data survey forms provides transit information for movements from origin, i.e.,
production plants, to destination inside Houston. These movements typically entail product
moving from production plants to contract packagers since most plants load all production
directly into hopper cars. What this data reveals is that transit times for local movements purely
within Houston may be equal to movements that move half way across the country, and which
require an interchange. While UP attributes this situation to 1995 and 1996, in fact some data
reports in 1997 and even 1998 reflect that average transit times for movements within Houston
were similar to — and even greater than — the average for all UP shipments, reflecting the
serious problems UP experienced in the Houston terminal area.

Finally, UP criticizes SPI’s characterization of the transit time as “UP only,” asserting
that 70% of the traffic is interline business. The “UP only” designation, as agreed by the Task
Force, reflects that UP was the origin line-haul carrier, whether handled by UP itself, the former
SP or the PTRA and switched to the UP or SP. Again, the data reflects origin to destination
movements since that was the data that was most readily available to the member companies
after UP had declined to provide transit information from its records which could have limited

the transit time analysis to UP service only (single-line movements and origin to interchange).




UP further attempts to attribute its own delays, without quantification or specification, to

problems on other railroads (“transit times for this traffic often reflect congestion, delays,

flooding and other problems”). In fact though, whatever delays may have been experienced on

the lines of other carriers, they were of short duration and in no way explain the continual erosion
of UP service from the Fall of 1995 and continuing into 1998.

The data presented by Mr. Thomas reflects exactly what it is stated to portray: that rail
service on the Union Pacific has deteriorated since the Fall of 1995 and that service levels today
are grossly inferior compared to pre-merger levels. Considering that approximately 90% of
plastics resins capacity exists in the Guif Coast; that UP has access to approximately 90% of that
Gulf Coast production and UP exclusively serves almost 40% of that traffic;® and considering the
public record concerning the UP service meltdown, there can be no doubt that the graphs
attached to the R.V.S. Thomas accurately depict UP service quality in Houston and the Guif
Coast generally. This evidence clearly shows that UP’s Houston/Gulf Coast area service
problems are not over, contrary to the assertion in the UP Reply. All of these issues were raised
in the opening testimony and were then replied to by UP, making them proper for rebuttal. UP’s
criticisms of the Joint Task Force’s transit time data are erroneous. Furthermore, UP having
declined to provide comprehensive data from its car location message records, it should not now
be heard to complain that the Joint Task Force survey data does not accurately report the quality

of UP’s performance.

See Ruple V. .S. at Exhibits 2 and 3.




CONCLUSION

For the forgoing reasons, Union Pacific’s October 27, 1998 letter to the Board should be

stricken from the record in this proceeding. Alternatively, if the Board decides not tc strike UP’s

letter, then the preceding sur-rebuttal should be entered into the record.




VERIFICATION

L, Dr. Curtis M. Grimm, affirm under penalty of perjury that the facts of Part A of the

foregoing Sur-rebuttal statement are true and correct based on my knowiedge, information and
belief.

Dr. Curtis M. Grimm

Date: ”///;/79 |




VERIFICATION

I. Joseph J. Plaistow. affirm under penaity of perjury that the facts of Part A of the

foregoing Sur-rebuttal statement are true and correct based on my knowledge. information and

é)seph g Plaiaow

//’//o,/{b’

belief.




VERIFICATION

I, Maureen A. Healey, state that [ am the Director of Transportation at The Society of
Plastics Industry, Inc. and I am responsible for the management of the Joint Task Force data
collection and ! affirm under penaity of perjury that the facts of Part B of the foregoing Sur-

rebuttal statement are true and correct based on my knowledge, information and belief.

A. Healey

Date: "’ ll’ l 8
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[ hereby certify that a true copy of the “MOTION TO STRIKE UNION PACIFIC’S
OCTOBER 27, 1998 LETTER, OR ALTERNATIVELY, SUR-REBUTTAL IN SUPPORT

OF THE CONSENSUS PLAN" was served this 10* day of November, 1998, by hand delivery

to counsel for Union Pacific Railroad Company, counsel for Burlington Northern and Santa Fe

Railway Company and by first class mail upon all other parties of record in the Sub-No. 26

Xundun [Frov—

Sahéfa L. Brown
Attorney for The Kansas City Southern
Railway Company
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William A. Mullins

October 23, 1998

HAND DELIVERY

Honorable Vernon A. Williams

Case Control Unit

Attn: STB FD 32760 (Sub-Nos. 26-32)
Surface Transportation Board

Room 700

1925 K Street, N.W.

Washington, D.C. 20006 (/(
RE: Finance Docket No. 32760 (Sub-Nos. 26 - 32), 2

Union Pacific Corp., et al. — Control & Merger — Southern Pacific Rail Corp.,
et al. - Houston/Gulf Coast Oversight

Dear Seciviwy Williams:

Enclosed for filing in the above-captioned proceedings are an original and twenty-six
copies of the Consensus Parties’ Request for Oral Argument, CMA-9, et al., filed on behalf of
The Chemical Manufacturers Association, The Society of Plastics Industry, Inc., The Railroad
Commission of Texas, The Texas Chemical Council, The Texas Mexican Railway, and The
Kansas City Southern Railway Company (collectively, the “Consensus Parties”). Also enclosed
is 3.5-inch diskette containing the text of the pleading in WordPerfect format.

Please date and time stamp one copy of the enclosed Consensus Parties’ Request for Oral
Argument for return to our offices.

Sincerely,

o / // 7/ e 9.
4’0% 1am A. MdTlins
Attorney for The Kansas City
Southern Railway Company

Parties of Record
Honorable Stephen J. Grossman




ED . i ;
ENTERZD retary CMA-9 SPI-9

Office of the

0CT 26 1398

Part of
public Record

RCT-8
TM-25

TCC-9
KCS-16

BEFORE THE

SURFACFE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (Sub-No. 26)*

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFiC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AMD RIO GRANDE WESTERN RAILROAD COMPANY

[a1%73
(a1 vr>
aqiyry
12/¥25
14q1% 3
1a10%?7
(i §?

HOUSTON/GULF COAST OVERSIGHT PROCEEDING

CONSENSUS PARTIES’ REQUEST FOR ORAL ARGUMENT

THE CHEMICAL MANUFACTURERS
ASSOCIATION

THE RAILROAD COMMISSION OF TEXAS

THE TEXAS MEYICAN RAILWAY COMPANY

October 23, 1998

(and embraced sub-dockets)

THE SOCIETY OF THE PLASTICS INDUSTRY,
INC.

THE TEXAS CHEMICAL COUNCIL

THE KANSAS CITY SOUTHERN RAILWAY
COMPANY




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (Sub-No. 26)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

HOUSTON/GULF COAST OVERSIGHT PROCEEDING

CONSENSUS PARTIES’ REQUEST FOR ORAL ARGUMENT

The Chemical Manufacturers Association (“CMA”), The Society of the Plastics
Industry, Inc. (“SPI"”"), The Texas Chemical Council (“TCC”), The Railroad Commission of
Texas (“RCT™), The Texas Mexican Railway Company (“Tex Mex”), and The Kansas City
Southern Railway Company (“KCS”) (collectively, the “Consensus Parties™) hereby petition the
Surface Transportation Board (“STB” or “Board”) to conduct oral argument in this proceeding to
allow the Board give and take with the parties to clarify the wide-ranging and complex issues in
this important proceeding. The Consensus Parties request that the Board schedule oral argument

the week of November 30, 1998, unless the Board determines that briefs are req: red prior to the

argument, in which case oral argument during the week beginning December 7 is suggested. The

Consensus Parties request 90 minutes’ argument each for the Consensus Parties and for Union

Pacific Railroad Company (“UP”), with 40 minutes allocated to The Burlington Northern and




Santa Fe Railway Company (“BNSF") and such lesser periods allocated to other interested
parties as may be appropriate.
SUMMARY

Because of the importance and complexity of this proceeding, the Board should give this
matter its full attention through the give and take of oral argument. The issues presented in this
proceeding are very important, as demonstrated by the damage caused by the westemn rail service
crisis stemming from UP’s failure to maintain fluid rail operations in Houston, by the scope ~*
damage UP alleges it would incur if the Consensus Plan were granted, and by the cost of the
proposed infrastructure investments at stake. The complexity of this proceeding resuits from the
number and diversity of the issues, with matters ranging from economic theory and
Constitutional law to how well a particular switching plan will function and how great an
increase in effective capacity will result from double-tracking the Lafayette Subdivision, and
from the size of the written record. The it;lponance and complexity of this proceeding, which
seeks to determine the relationship between UP’s consolidation of market power in Houston and
the service crisis, and whether a change in conditions to the merger is needed to remedy that
relationship, dictate the need for oral argument of these matters before the Board.

ARGUMENT SUPPORTING PETITION
Oral argument is warranted in proceedings which, because of the significance and

complexity of issues they present, call for full consideration by the Board through the give and

take of oral argument. This is such a proceeding.'

" This petition is submitted pursuant to 49 C.F.R. Parts 1116 and 1117.

.




Oral argument normally is conducted in proceedings which, like the instant matter,
involve complex and significant issues, particularly those involving major rail mergers. Oral
argument is a standard feature of major merger or control proceedings before the Board. See
generally Canadian National Railway Company, et al.—Control—lllinois Central
Corporation, et al., STB Finance Docket No. 33556, Decision No. 11, served Oct. 2, 1998 at
8, and CSX Corporation, et al.—Control and Operating Leases/Agreements—Conrail Inc., et
al., STB Finance Docket No. 33388, Decision No. 6, served May 30, 1997 at 9 (each
including oral argument as part of the basic procedural schedule for the matter). Indeed, the
Board scheduled five hours of argument time to allow its full consideration of the original
UP/SP merger application, with the argument itself lasting much longer because of the
valuable give and take between parties and the Board. See Union Pacific Corporation, et

al.—Control and Merger—Southern Pacific Rail Corporation, et al., STB Finance Docket

No. 32760 (and embraced sub dockets), Decision No. 41, served June 19, 1996 at Appendix

A. Other, non-merger matters have also been subject to oral argument before the Board and
its predecessor in recent years because of their importance. See, e.g., Ceatral Power and
Light Company v. Southern Pacific Transportation Company, Pennsylvania Power & Light
Company v. Consolidated Rail Corporation; Midamerican Energy Company v. Union Pacific
Railroad Company And Chicago And North Western Railway Company, Nos. 41242, 41295
and 41626 (STB served Aug. 27, 1996) (“Bottleneck Cases”) (rate reasonableness issues for
bottleneck rail transportation consider=d); City Of Detroit v. Canadian National Railway
Company, et al.; Canadian Pacific Limited v. Canadian National Railway Company, et al.,
Finance Docket Nos. 32243 and 32266 (ICC served Sept. 9, 1993) (“Detroit Tunnel”) (scope

of the ICC’s jurisdiction under 10901 considered); and Wilmington Terminal Railroad, Inc. --

G




Purchase And Lease --CSX Transportation, Inc. Lines Between Savannah And Rhine, and
Vidalia And Macon, GA, Finance Docket No. 31530 (ICC served Jan. 22, 1990)
(“Wilmingtor Terminal") (important rail labor issues raised). See also Rail Service in the
Western United States, Ex Parte No. 573 (STB served Oct. 2, 1997) (ordering public hearing
and oral presentations by affected parties due to severity of rail service emergency). Thus, in
proceedings raising important issues. and particularly in merger-related matters, the Board
commonly holds oral argument to allow a complete exploration of the issues.

The issues in this proceeding are important and require oral argument. First, this
proceeding is an outgrowth of the UP/SP merger proceeding, and involves issues related to those
argued before the Board in that matter. The relationship between the issues that were important

enough to require oral argument in the original merger and the issues involved here, plus the fact

that this proceeding arises as part of ongoing oversight of the UP/SP merger, weighs in favor of

-

oral argument.’

Second, the impact of the issues at stake here is comparable to that of other proceedings
in which the Board or the ICC conducted oral argument. The Board has conducted oral
argument in cases such as the Bottleneck Cases and Detroit Tunnel, for example, because the
decisions in those cases have the potential to impact large numbers of parties. The western rail
service crisis has graphically demonstrated that rail operations in Houston have the ability to

impact shippers and railroads throughout much of the country, as even UP conceded. “System

* The 90 minute argument periods requested for the Consensus Parties and UP and the
lesser periods suggested for other parties reflect the argument time allocations of the
original UP/SP merger argument. See Union Pacific Corporation, et al.—Control and
Merger—Southern Pacific Rail Corporation, et al., STB Finance Docket No. 32760 (and
embraced sub dockets), Decision No. 41, served June 19, 1996 at Appendix A.




congestion started in the Gulf Coast region and spread throughout the system as the Registrant
shifted resources . . . Traffic slowed further as rail yards in the Gulf Coast region filled, siowing
access into and out of the yards and forcing trains to be held on sidings.” UP 10-K dated March
30, 1998, filed with the Securities and Exchange Commission at 2 - 3. Because the Board’s
decision in this matter will affect an important rail corridor where fluidity of rail operations can
have widespread effects, oral argument is warranted.

Third, the practical and financial impact of matters at issue here also call for full
exploration of the issues through oral argument. The service crisis of the past year started in
Houston. That crisis has had huge financial impacts across the nation. As early in the crisis as
February 1998, economists were already estimating the damages to Texas shippers alone at more
than $1.1 billion, and at $2.0 billion nationally. See Consensus Plan’ at 192 and 210. Losses of
this magnitude in current dollars effectively cancel out even the optimistic projections of future
shipper logistics benefits that UP’s merge; application predicted would result after full
implementation of the merger. See generally Railroad Merger Application, UP/SP-22, Volume

1, filed November 30, 1995 in Finance Docket No. 32760 at 8.* The Consensus Plan is designed

to help assure that the crisis and deteriorated rail service that western U.S. rail shippers have

endured for more than a year do not recur. It will do so in part by adding many millions of

' Request for Adoption of a Consensus Plan In Order to Resolve Service and Competitive
Problems in the Houston/Gulf Coast Area, CMA-2, SPI-2, RCT-2, TCC-2, TM-2, KCS-
2, Finance Docket No. 32760 (Sub-No. 26), filed July 8, 1998 (“Consensus Plan™).

* The discounted current value of those approximately $90 million in deferred shipper
logistics benefits is far less than the costs already inflicted on shippers by the UP service
meltdown; that is, even if UP’s projected shipper logistics benefits ever arose, they never
could make up the losses shippers already have suffered. Moreover, the Consensus
Parties’ rebuttal shows that UP’s projected shipper logistics benefits will not materialize.
Rebuttal Evidence and Argument in Support of the Consensus Plan, CMA-4, 5PI-4,




dollars’ worth of new Gulf Coast infrastructure, and by ensuring that Houston rail operations do
not become gridlocked again as has happened during the past year. Because of the econoinic
impact throughout the West of such changes,’ and because of the size of the new infrastructure
investment which the Consensus Plan offers, the Consensus Plan and UP’s response thereto
deserve thorough consideration by the Board. Oral argument will facilitate that consideration.

Oral argument also is needed in this matter because the issues in this proceeding are
complex, wide-ranging and hotly disputed. Issues pr. “ented range from economic issues of what
conditions encourage infrastructure investment to Constitutional “takings” issues raised by UP
(and rebutted by the Consensus Parties) to nuts and bolts issues of how effectively a particular
type of switching operation will function or the extent to which the proposed double tracking of
the Lafayette Subdivision will increase the effective capacity of that line. Thus, issues presented
range from somewhat esoteric economic and legal questions to very practical issues of how best
to utilize or augment existing rail facilitie;. Because of the diversity and complexity of these
issues, the give and take of oral argument would be an effective tool for the Board.

That the parties have not briefed this proceeding even more strongly suggests the need for
oral argument. The Consensus Pa-ties and UP each have presented over 1000 pages of written
material for the Board’s consideration. Oral argument in this matter would be especially useful

for distilling that large volume of material. Indeed, the give and take between the Board and the

parties at oral argument would be very effective in that respect because the parties could directly

address the issues that are of the most concern to the Board, focusing the Board’s examination on

RCT-3, TCC-4, TM-20, KCS-11, Finance Docket No. 32760 (Sub-No. 26 and embraced
sub dockets), filed Oct. 16, 1998, Vol. 1 at 81-2, Vol. IT at 110.




crucial points.” Again, oral argument is an effective and necessary tool available for the Board’s
use in this complex matter.

The ultimate issue in this proceeding - “whether there is any relationship between the
market power gained by UP/SP through the merger and the failure of service that has occurred
here, and, if so, whether the situation should be addressed through additional remedial
conditions™ - is as hotly disputed as it is complex. Unquestionably, the Consensus Parties have
answered the Board’s question affirmatively; that is, that UP’s accumulation of market power

through its merger with SP is related to the rail service crisis, and that additional remedial

conditions proposed by the Consensus Plan are necessary to prevent a recurrence of the crisis and

to deliver benefits to rail shippers that UP has promised but cannot deliver. UP, on the other
hand, takes exactly the opposite view. Because the views of the principal parties are so
diametrically opposed, the Board needs to test those views and the evidence that underlies them

through the direct interchange of questions and answers that only oral argument will allow.
CONCLUSION
The importance of this proceeding and the complex and wide-ranging issues it presents
dictate the need for oral argument before the Board. The unprecedented western rail service

crisis stemmed from the inability of Union Pacific Railroad Company (“UP”’) to maintain fluid

* Including UP’s claims of prospective financial losses if the Consensus Plan is
implemented.

° "[T]he purpose of the oral argument is . . . to summarize and emphasize the key points
of each party's case and to provide an opportunity for questions from Members of the
Board." CSX Corporation, et al.—Ccntrol and Operating Leases/Agreements—Conrail
Inc., et al., STB Finance Docket No. 33388, Decision No. 80, served May 12, 1998, 1998
WL 321620 at *1.

" Union Pacific Corporation, et al.—Control and Merger—Southern Pacific Rail
Corporation, et al., Oversight, STB Finance Docket No. 32760 (Sub-No. 21), Decision
No. 12, served March 31, 1998 at 8.
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rail operations in Houston. The result of that crisis was a loss to Texas businesses alone by
February 1998 of more than $1.1 billion, with estimates of damage to shippers nationwide during
the past 15 to 18 months being much larger. The scope of those damages, their effective
nullification of the shipper logistics benefits which UP projected would result from the merger,
and the many millions of dollars in new infrastructure investment riding on the outcome of this

proceeding require the Board’s utmost attention by all available means, including oral argument.

The complexity and diversity of the issues involved and the size of the written record also call

for distillation of the crucial issues through the medium of oral argument.




Respectfully submitted and signed on each party’s be‘half with express permission,
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CERTIFICATE OF SERVICE

[ hereby certify that a true copy of the “CONSENSUS PARTIES’ REQUEST FOR
ORAL ARGUMENT” was served this 23" day of October, 1998, by hand delivery to counsel
for Union Pacific Railroad Company and Burlington Northern and Santa Fe Railway Company
and on Judge Grossman, by overnight delivery service to the Port Terminal Railway Association
and the Houston Belt & Terminal Railway Company, by first class mail upon all other known
parties of record in the Sub-No. 26 oversight proceedmgs ,, i

'\/ (it (( /)U(u/
David C. Reeves
Attorney for The Kansas City Southern
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