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The Honorable Vernon A. Williams
Secretary
Surface Transportation Board
1925 K Street, N.W.
Washington, DC 20423-0001
Re: Union Pacific Corp., st al. =-- Control and Merger --

Southern Pacific Rail Corp., et al.
Finance Docket Nc. 32760 (Sub~-No. 33)

Dear Secretary Williams:

Enclosed for filing in the above-referenced proceeding, please
find an original and 25 copies of the UTU's Opposition to Petition
for Review. Alsc enclosed is a 3.5" diskette containing the text
of this document in WordPerfect 6.0/6.1 format.

I have included an additional copy to be date-stamped and
returned with our messenger.

Thank you for your attention ic this matter.

Sincerely,

Lelbri £ AL L.

Debra L. Willen

Counsel for the United
Transportation Union

DLW : mmw
Enclosures

cc: Clinton J. Miller, III, Esq.
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
=CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

(Arbitration Reviaw)

UTU'S OPPOSITION TO PETITION
TO REVIEW ARBITRATION DECISIOM

The United Transportation Union ("UTU" or "Union") hereby
opposes the petition filed by Lyn Swonger and James Spaulding for
review of an Arbitration Award, dated March 25, 1999, issued by
Neutral Referee William E. Fredenberger, Jr., ("“i'redenberger
Awvard"), regarding application of the New York Dock' provisions
imposed by the Surface Transportation Board ("STB" or "Board") as
a condition of its approval of the primary application in this
docket. The petitioners seek to set aside an Implementing
Agreement for Union Pacific Railroad Co.'s ("Union Pacific")
Salina, Kansas Hub, that was negotiated by the Carrier and the UTU
and adopted by Arbitrator Fredenberger.

¥  New York Dock Railway == C
Rist., 360 I.C.C. 60, 84-90, :
United States, 609 F.2d 83 (2d Cir. 1979).




Petitioners are former Chicago, Rock Island & Pacific Railrocad
("Rock Island®) and St. Louis Southwestern Railway Co. ("SSW")
trainmen who, on behalf of themselves and a small group of
similarly-situated trainmen, seek extraordinary seniority rights
with respect tc tha former Rock Island Tucumcari Line. In order to
promote the narrow .interests of a select group of trainmen, they
urge the Board to set aside a fairly negotiated and arbitrated
Implementing Agreement that accommodates both the Carrier's
interest in efficient implementation and the Union's interest in a
fair and equitable arrangement for seniority integration.
Petitioners do not and cannot assert a recurring and significant

issue of general interpretation warranting Board review. See

Chicago & I o ==
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3 I.C.C.2d 729, 736 (1987) ("lLace Curtain"), aff'd sub nom., IBEW
¥v. ICC, 862 F.2d4 330 (D.C. Cir. 1988). For these reasons, the
instant Petition for Review should be denied.

STATEMENT OF FACTS
As noted above, petitioners Lyn Swonger and James Spaulding
are Union Pacific employees who were formerly employed on the Rock
Island and SSW. In 1980, SSW purchased tre Rock Island's Tucumcari
Line. Pursuant to an agreement between the carriers and their
unions, the Rock Island employees were considered to have severed

their emnloyment relationship with their former employer and were

given a new seniority date on the SSW that represented the exact




date they vere hired by the 8SW. A copy of this March 4, 1980
Agreement is attached as Exhibit 1.

In subsequent litigation styled Volkman v. UTU, in the United
District Court for the District of Kansas, judgment was awarded in
favor of a grcap of former Nock Island employees hired in 1983,
granting them certain prior rights for seniority purposes with
respect to points on the Tucumcari Line, including Salina, Kansas.
The court's Final Judgment, however, expressly provided thnt "those
prior rights are subject to modification through future collective
bargaining the same as are prior rights granted under existing
labor contracts between the defendants SSW and UTU." Final
Judgment dated July 21, 1993, at 8. (A copy of this Final Judgment
is attached as Exhibit 2). Subsequently, the narties reached a
settlement of outstanding issues. In approving the settlement
agreement, the court noted in response to concerns raised by Mr.
Swonger in open court that, "the wording of the settlement
agreement was adequate to protect the seniority rights previously
in effect(.]" Memcrandum and Order dated Dec. 17, 1993, at 3. (A
copy of this Memorandum and Order is attached as Exhibit 3).

In addition, the court entered a Memorandum and Order on
June 23, 1997, granting eight off-line employees prior rights on
the Tucumcari line, that likewise provided that, "these prior
rights are subject to modification through future collective
bargaining(.]” Memorandum and Order dated June 23, 1997, at 2. (A

copy of this Memorandum and Order is attached as Exhibit 4.)




By decision served August 12, 1996, the STB approved the
merger of the Union Pacific Corp., Union Pacific Railroad Co. and
Missouri Pacific Railroad Co. and the Southern Pacific Rail Corp.,
Southern Pacific Transportation Co., SSW, SPCSL Corp. and the
Denver & Rio Grande Western Railroad Co., subject to the New York
Dock labor protec.ive conditions. Union Pacific Corp., et al. --
Control and Marger -- Southern Pacific Rail Corp.. et al., Finance
Docket No. 32760, Decision No. 44 (served Aug. 12, 1996). Union
Pacific had stated in its proposed Operating Plan that it intended
to use the "hub" and "spoke"” system in the implementation of the
merger.

In negotiations under Article I, Section 4 of the New York
Dock conditions for iImplementing Agreements to cover Union
Pacific's Salt Lake City and Denver Hubs, the UTU vigorously
opposed the Carrier's attempt to eliminate existing seniority
districts. As a result, the parties submitted their dispute to
arbitration before Neutral Referee Yost. By an arbitration award
dated April 14, 1997, Mr. Yost upheld Union Pacific's right to
eliminate existing seniority districts in order to implement its
Operating Plan, and that portion of the Yost Award was sustained by
the STB. e -
Southern Pacific Rail Corp., et al., Finance Docket No. 32760
(Sub-No. 22), slip op. at 3-4 (served June 26, 1997).

Even before the Yost Award, the UTU recognized that where it

is necessary to integrate seniority rosters, the simplest manner in

which to accomplish a fair and equitable arrangement that protects




the interests of its members, as required by the UTU Constitution,
is to dovetail employees into the integrated roster based upon each
employee's date of hire on the property on which he was last
employed. This is the manner in which seniority lists have been
integrated for most of the Hubs, including the Little Rock, St.
Louis and Kansas City Hubs.

In Article I, Section 4 negotiations for the Salina Hub, the
UTU and Union Pacific tentatively agreed upon an Implementing
Agreement that again provided that employees would be dovetailed
into the roster based upon their date of hire on the property on
which they were last employed. The UTU Associate General
Chairperson representing former SSW employees refused to initial
this agreement, however, because the employees from the former Rock
Island objected to the seniority dates that would be used to form
the integrated seniority roster. They insisted that their dates of
hire with the Rock Island be used, instead of their dates of hire
with the SSW.

Under the UTU Constitution, the tentative agreement could not
be submitted for ratification absent approval of all General
Chairpersons in the affected jurisdictions. Accordingly, Un‘on
Pacific invoked arbitration under Article I, Section 4. The matter
was submitted to Neutral Referee Fredenberger. Petitioners
participated through counsel in both the filing of a written
submission and oral argument.

on March 25, 1999, Referee Fredenberger issued his decision

adopting the tentative agreement that Union Pacific and the UTU had




negotiated as the Implementing Agreement for the Salina Hub. That
Agreement provides for the creation of a master seniority roster
through Jdovetailing, for the creation of three seniority zones
within the roster, and for the maintenance or creation of prior
rights in each zone. Fredenberger Award at 4-5. Moreover, the
Arbitrator authorized the Carrier to close its terminal in Pratt,
Kansas and transfer the affected employees to Harrington, Kansas.

Id. at 8.

THR PREDENBERGER AWARD PROVIDES A FAIR AND
BQUITABLE ARRANGEMENT FOR THE OPERATION OF THE SALINA HUB.

The Fredenberger Award is subject to a very limited standard
of review that gives an arbitrator's decision on the merits
"extreme deference{.]" lace Curtain, 3 I.C.C.2d at 735-36. Review
is limited to "recurring or otherwise significant issues of general
importance regarding the interpretation of [STB] labor protective
conditions." Id. at 736. The B~ard will not review an
arbitrator's decision on factual issues. Id. Moreover, the Board
typically defers to an arbitrator's determination regarding the
integration of seniority districts "in the absence of egregious
error.” Norfolk & Western Ry., New York, Chicago & St. Louis R.R.
== _Merger, Etc., Finance Docket No. 21510 (Sub-No. 5), slip op. at
5 (served Dec. 18, 1998).

In the instant case, petitioners Swonger and Spaulding present

two issues for review: (1) whether the Arbitrator had the right to

modify the seniority of these trainmen in the manner that he did;




end (2) whether the Arbitrator erred in his rulings relating to the
closing of the Pratt, Kansas home terminal. Pet. for Review at 4,
6. Neither cf these issues warrants review under the lace Curtain
standard.

1. Integration of Seniority Districts

Petitioners' chief objection to the Implementing Agreement
negotiated by the parties and upheld by the Arbitrator is that the
date of hire used for seniority integration is their date of hire
with SSW rather than their date of hire with the Rock Island. Pet.
for Review at 7. Por nearly twu decades, the former Rock Island
employees have used their 1980 seniority date with Ssw. To permit
them to resurrect their originai Rock Island seniority date now
would be exceedingly unfair to the other employees involved in this
and prior mergers. In effect, petitioners seek the "carryover
seniority” that specifically was der.ied to them in the Volkman v.
UTU litigation. See Volkman v. UTU, 962 F. Supp. 1364, 1366 (D.
Kan. 1997) ("The court has previously considered and rejected a
request for full carryover seniority ... [and] rejects it now.").

The UTU endeavored to protect the seniority rights of all of
its members on each of the merging carriers. Inevitably, there
will be some disgruntled emplcyees who are dissatisfied with the
result. The issue, however, is whether the parties have selected
a fair and equitable arrangement, that has a logical rationale.
Arbitrator Fredenberger found, as a factual matter, that the method
agreed to by the UTU and Union Pacific was in fact "a fair and

equitable method of blending the rights of [the former SSW or Rock
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Island trainmen] with those of other Carrier affected employees.”
Fredenberger Avard at 7. Petitioners have asserted no basis upon
vhich this Board may disturb that factual finding.

Moreover, petitioners' contentions regarding the Arbitrator's
authority to modify contractual seniority systems miss the mark.
Despite this Union's efforts in the past to prevent post-merger
modifications to contractual seniority provisions, the Board and
the courts have upheld arbitral findings that "a consolidation of
seniority rosters was necessary to effectuate the merger of the
rail lires.” UTU v, STB, 108 P.3d 1425, 1431 (D.C. Cir. 1997).
Indeed, Arbitrator Fredenberger relied upon Neutral Referee Yost's
prior finding that seniority modifications were necessary to
effectuate Union Pacific's hub and spoke Operatina Plan with
respect to the Salt Lake City and Denver Hubs. Fredenberg Award at
6. It bears emphasis that the Yost Award was upheld in pertinent
part by this Board in Union Pacific Corp.. et al. -- Control and
Merger -- Southern Pacific Rail Corp, et al., Finance Docket No.

32760 (Sub-No. 22), slip op. at 3-4 (served June 26, 1997).

2. The Closure of the Pratt Terminal

Petitioners argued at  arbitration that no public
transportation benefit arising from the closure of the Pratt
Terminal ard its relocation to Harrington could be shown to offset
the damage caused by employees having to relocate to towns with
inadequate housing and public facilities. Neutral Referee
Fredenberger rejected those arguments and expressly found that "it

does not appear that the new points at which the employees would




have to report for vork are beyond a reasonable driving distance
from their present locations.® Predenberger Award at 8. He
further found that the relocacion of the terminal was “"part and
parcel of the hub and spoke operation to be implemented at Salina®
and therefore a public benefit was demonstrated. Id. at 8.
Petitioners have not demonstrated the "egregious error" required

for Board review of such factual findings. Norfolk & Hestern Ry..
Haw York, chicigo & St. Iouis R.R. ~- Marger, Etc., Pinance Docket

No. 21510 (Sub-No. S5), slip op. at 5.

COHCLUSION
For all the foregoing reasons, the UTU respectfully requests
that the Board deny the Petition for Review of the Fredenberger
Avard.
Respectfully submitted,

A Z)L@?Q / (Mﬂa«__"
Joseph Guerrieri, Jr.

Debra L. Willen

GUERRIERI, EDMOND & CLAYMAN, P.C.
1625 Massachusetts Avenue, N.W.
Suite 700

Washington, DC 20036

(202) 624-7400

Counsel for the UTU

Date: May 4, 1999




I hereby certify that copies of UTU's Opposition To Petition
for Revievw were served this 4th day of May, 1999, by first-class

mail, postage prepaid, upon the following:

John Raasz

Assistant Vice President
Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

M.B. Futhey, Jr.

Vice President, UTU
7610 Stout Road
Germantown, TN 38138

R.E. Karstetter

General Chairman, UTU

1721 Elfindale Drive, #309
Springfield, MO 65807

P.C. Th son

Vice President, UTU

10805 West 48th Street
Shawnee Mission, X8 66203

A. Martin, III

General Chairman, UTU

2933 S.W. Woodside Drive, #F
Topeka, KS 66614-4181

Don L. Hollis

Assoc. General Chairman, UTU
13247 C R 4122

Lindale, TX 75771

James Spaulding
515 North Main Street
Pratt, KS 67124

Lyn Swonger
1204 East Maple
Pratt, KS 67124

Brenda Council
Attorney at Law
1650 Farnam
Omaha, NE 68102

Bruce H. Stoltze

Brick, Gentry, Bowers,
Schwartz, Stoltze, Schuling
& Levis, P.C.

550 39th Street

Des Moines, IA 50312
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EXHIBIT 1




operating through the
RAILVAY LABOR EXECUTIVES®' ASSOCIATION

The scove and purpose of this agreement are to provide, pursuast
to the Milwaukee Railroad Restructuring Act (45 U.S8.C. Sec. 901 ot
seq.) and the Interstate Commerce Act (49 U.8.C. Sec. 10101 et seq.), &
faiz, equitable and complete srrangement for protection of Milwaukee
and Rock Island employees taken into the employ of interim service
operators and purchasing carriers signatory hereto and to emable the
iateris service operator or purchasing carrier te bes operated in the
sost efficient msuner, 3s set forth herein, immedistely wpon
suthorisation for such operation.

Azticle 1. General Provisions

1. Defiaiticns =~ Whemever uwsed in this agreemest, waless ite
context Fequires othervise: :

(a) "Purchasiang carrier” mssns a signatory party to this
agreemsat vho s either the iateris service operator
(pursuast to Commissica e Court Orvder) or the ”cul
mhmo!nuuo!nnndolthmuhd.cm
Milweukes, or who 1is & remaianing cperating carrier wnder aa
exioting joint treckage agreement with the Rock lsland @
Milweukes. ‘
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(d) "Rock Island” means the Chicage, Rock Island and Pecific
Railroad Company.

(c) “Milweukee” mssns the Chicago, Milwaukee, St. Peul aad
Pacific Ratlroed Company.

(d) "Basukrupt carrier employee” mesns sny person with an
employment relationship (i.e., 1n sctive service or oam furlough)
with cthe Rock Island, or wich the Milweukee as of the date of
this agreement.

(e) "Transsction” usens restructuriag of the Rock Island

snd/or the Milwaukes by sales or trensfers of railroed lines

to & purchasing carrier, or iaterim operator.

2. Labor Protection Obligaticms —

(a) The provisicms of this agreesent shall coastitute the
complete labor protectiocn obligetion of a purchasing ecarrier to
the bankrupt carrier employees who are taken iato its employ
because of a trsnssction. A purchasing carrier will have mo laber
protection obligstiom to any other bankrupt carrier employees.

(b) The labor protectics obligution, if eny, fer employees of
the Rock Island wvho are sot taken ianto the empley of & purchasisg
carrier because of a tramsaction, aad for moving expenses of thoee
.iom.fﬁ.bctbumuo taken into the employ of a
purchasing csrzier beceuss of s trsasactios, will sot ds the
responsibility of the purchasiag carrier.

3. Notice snd Negotistios == A purchasisg carrier will weify
interested employee represestatives, including those ea the Rock Island
or Milwaukes, of esch transsctica s socu as it has Deen sutherised teo
become an interis service eperator or finslises arraagemests to e @
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purchaser. Thereafter, except 8o specifically provided ia Arcicle II
the purchesiang csrrier shall be relieved of any requiresent to notify
its emsployees or to resch implementing agreements coancerning that
transaction.
Article Il. Niring and Work Rules

1. Eligibilicy for Hiriag =~ All employees of the Rock lsland or
Milwaukee vho held seniority om the effective date of this agreement ia

& craft represented by one of the labor organizations signstory bereto

shall be eligidle for psrticipstion in the hiring procedures described
in this Article.

2. Det tios of for ts loyees == A purchasiag

carrier shall deternine 1ito necessary additional manpower tequirenents

by craft dus to its taking over those Rock Island end Milwsukee Lines.
Esch of the detarminations shall be discussed with representatives of
the crafte on purchasing carrier and on the Rock Island or Milwmukee
with detailed explanstion to thei of the basis for each determinatice
prior to serving sotice under parvagraph 4 hereof, bdut there shall bs mo
delay ia hiring employess or im commencement of operstioms. If o
purchasing carrier hes employees os furlough they will mot de subject
to recall as & result of ths additicsal manpower requiremests resulting
from a tremsection, wmtil after beskrupt carrier employess oa
appropriate seaiority rosters have exhsusted their opportumity to be
hired hareunder.

3. Preferestisl Ririag ~— As & carrier deternines its msed for
sdditionsl employees waler this Article, it shall allew eligidle
employees in seaiority ovder om the Rock Island or Kilwaukes the firet
rvight of hize respectively, dependent cn vhose trackage is iavelved,
snd consistent with the purpose of Section § of the Milweukee Railrced
Restructuring Act. Esch carvier, whether scquiriag lises or operstisg
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lines on an interia basis, shall independently sske such deterninsticn of

its needs for additional employees irrespective of any deterninaticn of
this nature made dy other carriers. In carrying out the purposes of this
section, the purchasing carriers shall first utilisze existing eeniority
rosters applicable to the appropriste craft and seniority district for
the lines and territories involved in fulfilling employaent needs in
connection therevith.

4. Notification of Hiring =~ When a carrier determines thet 1t seede
additional employees under this Article, such carrier shall sotify the
labor orgsnizstions representing employees of the Rock I1sland or
Milwaukee of its specific needs and advise them exactly vhere and bow
eligidle employees of the craft unseded from the Rock Island or Klwaukee
chould apply for such vacancies. Eligidle employees of the Rock Islaend
or Milwaukee interested in such vacancies shall have the vespoasibility
of applying to the carrier for vacsncies in the msaner described by the
carrier. An employee shall have 7 days to apply after receipt of motice
from the carrier or ths orgsaissticn or 20 days after the laber
organisation has received motice from the carrier, whichever cccurs
firet, subject to peragraph 9 hereof. To the axtest that the carrier has
deternined s need for additioncl employess wunder this Article, spplicants
vill be required to meet those physical snd rules staadards which the
carrier applies to its owvm employees on reexamination. The appliceat's
seniority ia the appropriate craft and senfority district em the bemkrupt
carrier will prevail 1if the aurber of qualified spplicants exceeds the
csrrier's deternined need for.additional employees. DBeskrupt esrrier
euployees who are ia service with a besnkrupt carrier at the tise of
iateris operation or purchase and who are hired cn the commescemest of
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operations by a purchasing carrier pursuant to this agreement will be

presumed qualified physically end purchasing carrier will have the bdurden
of proof 1f it wishes to chalienge such qualifications.

Those employees who are subject to examination oca purchasing
carrier's operating book of rules may be required tc pess &
re~examinstion on those rules.

S. Duration of Prefereatisl Hiriag — The procedures setablished
ia this Article shall coatisus in full fores end effect for no: lese
than one year from the effective date from the commencement of
operstions or as othervise provided for by law, but in =0 event beyond
April 1, 1984.

6. Esployee Election - As eligible employes of the Rock Islsad or
Milweukee afforded the first right of hire pursuant to this Article by
sore than ocae carrier ot.uiory hereto shall have the optiocn to elect on
which carrier the employes will emercise such right. Should a
transaction involviag -ochu purchasing carrier occur subsequent to the
euployee's iaitial election which the employes finds is preferable, the
employes will have cne opportumity to be hired by snother purchssiang
carrier,
o W—mcwm:mu
reached pursusat to hmn.ph 9 of this Article dealing with seaiority,
thoss Rock !n;ul and Milwsukee employees who are hired by s purchasing
carrier will be comsidered s having severed their enployment
relaticaship with their forser employer.

8. Applicstice of Work Rules —

(s) A puzchasing carrier shall mot take over o¢ -o-u ay

of the coutracts, echedules or agreements ia effect betweem the Rock
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Island or Milwaukes and its employees concerning rates of pey, rules,

vorking conditions or fringe bemefits, and shall not be boumd by the
teras and provisions thereof.

(b) An employee of the Bock Island or Milweukee hired by s
purchasing carrier shall coms uander the coverage of all coatracts,
schedules and agreements 1n effect betwees such carrier ead its
-ﬁlm concerning rates of pay, rules, working conditions and frisge
benefite, and shall be bound by the terms and provisicns theref ia the
sane msnner and to the sams extent as other employees of the purchasing
carrier working in the same craf:.

(c) The purchasing carrier shall have the opticm:
(1) to commingle, wnder the purchasing carrier's

work rules, work ia commection with lines scquired

from the Rock Islsad aad/cr the Milweukee with work

in its existing seaiority districts, iscleding

expansios of those ssatlority districts to eamcompass

the acquired 1ines; and where there are agreed-upos

svitching limites for yards at & common poiat,

ovitehing linits of the purchasisg carrier will be

extended to include the switchiag liaite of the

acquirad preperty; er

(2) to oparate the acquired property as & sspsrate
seniority district or districts under the purchasing

carrier's wrk rules.
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(a) 1a accordance with the option selected under peragraph 8
of this Article, sgreements wili be resched on each purchasing
carrier concerning the msaner ia which seniority will de
allocated ta fi1lling additional job assigmments, between the
purchasing carrier's employees and the bankrupt carrier
employees hired by the purchasing carrier. In the abeence of an
sgreement, ia order to avoid delay in operstions, the purchesing
carrier may, on & ”emporary basis, hive qualified and svailsble
beakrupt carrier employees to the extent nseded where sdditiomal
Jobs are established at the outset. Such employees will be
Placed st the bdottom of the current list of active anployses ,
end they will remsin is such >Zatus until an agreemest is
reached respecting seniority in accordance with the provisioms
of this paragraph. Where a0 additicual jobs sre established, the
purchasing carrier's preseat employees' jobs msy be expanded to
faclude work ou or is comsection with the acquired property. If,
88 & _rudc of the agresment on allocstion of seaierity, beakrupt
mmmudnoulc temporary besis do met secure
Jobe with the purchesing carrier, their employuent with the
purchasing carrier will be terminated vithout say preservatica of
rights or bensfits with the purchasing carrier.

(V) 1f an agreemest 1s mot resched withia tem (10) days frem
the date of the sotificatics givem umder Article I, paragraph 3
hereof, either party to the dispute may utilise the followiag
" procedures for determiniag the allocation of seaferity veferred to
above:
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(1) Vichin five (S) days after notice {n wveiting from ome

party to another that it des.res to arbitrate the dispute, the
parties shall select s neutral raferee and in the event they

are unable to agres upon the selecticn of said referee, then
the National Mediation Bosrd shall immediately sppoint a

referee.
(2) Wo later than twenty (20) days after s referse hes
been designsted & hearing om the dispute shall commence.
(3) The decision of the referee shall be final,
binding, and conclusive and shall be rendered withinm
thirty (30) days from the commencement of the beariag of
the dispute. .
(4) The salary and expenses of the referes shall be
borne in accordsnce with the Railway Labor Act.
Notvithstandiag any of the foregoing provisions of this ssction, the
purchasing carrier may proceed with the transactios, provided thet all
hired benkrupt carrier employses shall de provided with all of the
rights and bensfits of this agreement.
(e)hmun‘n.'mmtqm ia ene craft but wheo
aleo has ceaterity ia smother craft with Rock leaad or Milweukoe, such
as & yardmaster vho aleo hes seaiority as & yardmea, will be givea
seniority ia both crafts oa the puschasing carrier. This isews will de
handled ia the msgotiaticas wader paragraph (a) borasts
(€) The fssus of seaserity dats snd service date vhere an empleyes
traansferred from cas vester or craft to amother om the bemkrupt carrier
will be handled ia the megotistions under peragraph (a) hereof.
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(e) Special projects -- Protection, seniority asd comtracting
(pursusnt to existing agreements) ia special rehabdilitation projects
vill be subject to negotiations between individusl purchesing carriers
snd {aterested employee representitives.

Article IIl. Monthly Compensstion Gusrantee

l. Coverage -~ A purchasing carrier will provide & mosnthly
compensation guarantee, as hereafter provided, oaly to baakrupt carrier
employees hired by the purchasing carrier pursusst to this agreemeat
and to its owa employees who sre (1) working ia the ssme seaforitcy
dietrict ia the sone or workiag district of the scquired property and
(2) are in sctive service on the iate that interia operatios is begm
or purchase completed, whichever firet occurs.

2. Durstion -- REach employee descrided in psragraph 1 of this
Article shall be entitled to receive a monthly compensation gusrastee
payuent for a total of not more than 36 months from ths dats employee
askes & claim for it, except that:

(a) the period of entitlement to a guarantee psyment shall mot
exceed ths employee’s total mouths of service prier to date
isteris operatien is begum or purchase completed, vhichever first

occurs, with the baakrupt or the purchesing carrier, as the case

asy be; and

() payments of this type received from a beskrupt carrier,
or any iateris service operator, or a purchasisg carrier et
under supplementsry wmesmployseat insurasce (such as Secticm 10
of Milwaukes Bailroad Mestructuring Act) sll coust tewerd the
1imit oa the total mumber of months as set forth sbova; asd
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(¢) no compensation shall be provided under this section after

April 1, 1984, unless 1t 1o fecessary in order to provide an
employee with st least eight (8) months of the payments, but
after such date, that employee shall receive the eight-moath

sinisum only if that employee is nut eaployed coantinuously after
that date.

3. Guarantee -~ the monthly compensation guarsatee shall be am
amount equal to:

(a) 80 percent of an employee's average monthly
straight-ti-e compensation (including all general wags incresses
degotisted nstionally for railroad employees) esrned from the
Milwukee (or purchssing carrier) during the period beginning
Juae 1, 1977 snd ending October 31, 1979, or from the Rock Islend
(or purchasing carrier) during the period June 1, 1977 and ending
on May 31, 1979,

(b) llmmdnqlommuﬂdu-q-tnl
Tepresentative of a class or craft of employees om either o full-
or part-time basis during the period set forth ia subescticn (a)
sbove, 80 percest of ths sverage monthly straight-time :
compensstion (imcluding all genersl wage iscresses nssgotiated
nationally for railroad employees) of the employees sctively
esployed iz his class or craft involved immedistely sbove end
below hia on the same seaiority roster or 80 percest of his own
average monthly straight-time compensatios as computed ia
subsection (a) above, vhichever Ls greater. This subesctiea (V)
ohall alee be applicadle to railroed offictals, supervisery e
fully exempt persomsel who retura to their respective crafts.
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4. Pajuents and Offsets —

(a) Bach employee described in paragraph 1 of this Asrticle
shall be eligible to receive a monthly compensation gusrsatee
paynent for any sonth in which such employee's mcathly
compensation guaraantes exceeds such employee's sctual
compensation for that month with an offset for say losses dus to
absences from service or account of iajury, sickmess, disability,
or discipline for cause ia sccordance with existing agreements.
In computing such offset the guarsates vwill be reduced
proportionstely on the basis of working days ia the mouth. Claime
for gusrantes shall be peid within 30 days after date claia s
£1led, except in the case of the initisl claim it will be paid
vithin 90 days of filiag. '

(b) Notwithstanding other provisions of thie Qn..t. the

carrier may reduce ths “sonthly compensatica M' for esch

day lost under emergency couditions such as flood, smowstors,
tornado, cycloss, hurricans, earthquake, up or otrike, provided
that operaticns are suspended in whole o is part ead provided
further that because of such emergencies the work which would de
m«uummuummcmupmwc'_
th-tk.‘tel-IMh performed by the employees imvelved cas-
not be perforusd. The reduction in mouthly compensatics gusreatee
wvill be reduced proporticmately ca desis of workisg days ia the
soath. '

(c) The om of (A) &he amowmt o!.yhuﬂup'pﬂou.oi
esployee for such mouth uader the Railroad Unemploymest lasuramce
Act or under sny state wnemployment insuresce pregres, aand (B) the
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“co!-yurumo!mi-pum for such sonth froa
esployment or self-employment which s firet engaged in after the
employee 1s adversely affected, 88y be used as an offset.

(d) The monthly compensation guarsates payment shall cease
prior to the expiratios of the period as set forth 1a paragraph 2
of this Article ia the event of the employee’s resignastioa, death,
Tetirement, dismissal for justifiable csuse uader existing
Sgreements, failure to exercise seaiority om an available position
less than 125 railroed routs miles from his or her residesce, and
for failure without good cause to accept & reasonadly compsradle
position which does mot require a change of residence, for which
be is physically and mentslly qualified, if his return does mot
iafringe upon employment rights of other esployees under & working
agreement. °“A change of residence” as used herein messs o
transfer to & work location which s located either (A) outeids a
redius of 30 miles of the employee's former work locatios end
further from his residesce then wes his former work location or
(3) 1s located more thas 30 sormal highwey route siles from Ms
mu-uuld.utmhc.!r.n- residesce then was his fermer
work loestiocm.

(e) 1f, for any ressca, en isteris service operstar 1is
‘ denied Commission spproval or court suthorisstica for fisal

ulcuum!irdol&ud.hnhqeunm.c“

to be an iateria eperater, o 1f a successor carrier agress, o¢ 1o
ordered to, perform the fumctions formerly performed by the Reck
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Island or Milweukee under sn existing joint trackage agreemeat,
the employment of bankrupt carrier esployees who msy be employed
to fill the positions necessary for the operstion of such service
on such line msy be terminsted sisultanecusly with the cessstios
of that service, vithout preservation of rights or benefits with
that purchasing carrier.

S lnitistion == The monthly compensation guaraatee paymeat
vill be the responsidility of sm interis service operstor from the
date of the start-up of interim operations until its proposed
scquisition is allowed, denied or withdrawn, or until ths employee's
eligibilicy terminates, whichever occurs first. The successful
purchaser will have responsibdility for monthly compensstion
guarsntees once the proposed tremsaction is consummated, until the
employese's eligidility termisates.

6. Blectd ~= Nothing in this egreecment shall be coastrusd as
depriving any employee of the purchasing carrier whoes eaployment
relationship began prior to the effective date of this agreement of
any rights or benefits or eliminsting any obdligations which such
employes mcy have under any existing job sscurity or other protective
conditions or arrasgements; provided, however, thet if a preotected
employes otbervise is eligidle for protection under both thie
agreassnt 3nd some other job security or other protective conditicas
or arrangesents, he shall elect detwmen protection under this
agreement and, for so long as ha comntinues to be protected wader the
arrangement which bhe 00 elects, he shall not be enticled .o amy
protectioa or benefit (regardless of whether or not such bemefit is

duplicative) usder the cru'.-u: which he does set 20 ale:t; and,
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provided further. that after expiration of the period for which such
esployee is entitled to Protection wider the arrangesent which he oo
elects, he may thea be entitled to protection uader the other
Srrangement for the remsinder, 1f any, of his protective period under
that arrangement.

7. M == Ia computing the wonthly coepensatiocn
guarantee for employees who, during the period beginatiag June 1, 1978
and ending on May 31, 1979, did set hold & job on & yesr-round basts
due to sessonal requirements, their monihly cdpuudu guarantes
vill be computed using the actual -.mo!-nchmtnuum
in such pertiod. Such gusrantes as thus computed will apply to the
ssme oumber of months each year after commencing work with o
purchasing carrier.

Article IV. Miscellaneous

1. Bffect of Severance Peymsat — This agresmest shall mot epply

to -yhnhrqcunmqumnoh-nuulnn‘dn.
Seversnce payment under say other protective conditioss or

2. Health and Velfsre Coverage -~ The purchastag carrier will

Pay & preaium under the maticnal bealth and valfare, deatal aad
supplemental sickness plaas, for the first moath of employnent of

bankrupt carrier employees accepting employwent pursusst to this
agreement vith the purchasiag carrier. '
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3. Milwaukee or Rock Islaad employees accepting employment with
8 purchssing carrier pureucat to this sgreement will be given credit
for service vith the former employer fa computiug vacation
qualification, entry rates and sick leave.

4. This agreesent shall bs construed as a separste agreement by
and on behalf and each of ths carriers signatory hereto and its
employees represented by each of the organisstions sigmatory hereto.

Signed st Washingtom, D.C., this ___ 4"V day of Heacy .

AMERICAN TRAIN DISPATCHRERS
ASSOCIATION:

‘Mpn cl{lg rﬂa‘ o

- 0. €6 w# Sae P .




INTERRATIONAL BROTNERBOOD OF
ELECTRICAL WORKERS:

/Y. /&'I <ol
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JERRY W. VOLKMAN, et al,
Plaintiffs,
v. Case No. 83-6025-T

UNITED TRANSPORTATION UNION,
et al,

2utud Tfufa3

Defendants.

Nl i P P P A P " b b

FINAL JUDGMENT

NOW, on this 9th day of July, 1993, this matter
comes before the Court for the entry of judgment. Plaintiffs
appear by and through one of their attorneys of record, Lee H.
Woodard; defendants St. Louis Southwestern Railroad Company
("SSW"), Southern Pacific Transportation Company (“SPT*) and
Sout..ern Pacific Company (“SPC") appear by and through one of
its attorney of record, Robert S. Bogason; and defendant
United Transportation Union (“UTU") appears by and through its
attorneys of record, Pamela Walker and Norton Newborn.

After reviewing its Opinion and Order of September
14, 1989, its Memorandum and Order filed July 24, 1991, its
Memorandum and Decision filed December 27, 1991, its Order




filed May S, 1992, its Memorandum and Order filed September 9,
1992, and the evidence and arguments presented by tne parties
during the hearing of April 22, 1993, the Court finds that
this matter involves multiple claims and parties and that
final judgment should be entered as :c all claims involving
all parties, except as stated below. The Court further finds
that such final judgment should be entered as there is no just
reason for delay in entering the judgment. Accordingly, the
Court expressly directs the entry of final judgment as
follows.

Based upon the findings of fact and conclusions of
lav in the Court’s earlier Memorandums, Opinions and Orders,

and after considering the evidence presented during the

hearing of April 22, 1993, as well as the arguments and briefs

of the parties, the Court finds that a joint and several
judgment should be entered against defendants SSW and UTU, and
in favor of the identified class members, in the amounts
indicated:

A. Judgment in the amount of $ 3,494,992.52
for back wage damages for those class members shown
on Exhibit "A® hereto. This amount wil' be distri-
buted to each of those class members in accordance

with the schedules contained in Bxhibit A.




B. Judgment in the amount of § 195,825.22 for

pool caboose allowance damages through December 31,

1991, for those class members shown on Exhibit *B"
hereto, who have been identified by the Court as
being pre-1983 Hires. This amount will be
distributed to those class members in accordance

with the schedules contained in Exhibit B.

e. Judgment in the amount of $ 1,823,790.05
for prejudgment interest at the rate of ten percent

(10%) per annum on the money judgments entered in

Paragraphs A and B above, to be distributed to those

class members shown in Exhibits A and B in

accordance with the schedules contained in those

Exhibits.

The Court further finds that prejudgment interest
shall continue to accrue on back wage damages and on pool
caboose damages until the date of this judgment.

The Court further finds that the defendants SSW anc
UTU, and each of them, shall be jointly and severally liable
for the payment cf the above described back wage damages, poc.
caboose damages and the accrued prejudgment interest thereon.

The Court further finds that the issue of whether
the plaintiffs who are listed in Exhibits A and B should be

3




avarded judgment for attorneys feec shall be reserved for

later decision. If the Court subsequently finds that such
attorneys fees should be awarded, the same can then be
determined upon hearing.

The plaintiffs listed on Exhibits A and B shall also
have a joint and several judgment against defendants SSW and
UTU for the reimbursable costs and expenses incurred in
prosecuting this action.

In addition, the Court finds as follows:

(1) In its Opinion and Order of September 14,

1989, and in its Memorandum and Order filed July 24,

1991, the Court ruled that the 1983 Hires should be

granted injunctive relief conferring them with prior

rights at one of defendant SSW's terminals on the

Tucumcari Line;

(2) That on March 4, 1992, the Court entered

a Preliminary Injunction for the purpose of

preserving the prior rights of the 1983 Hires;

(3) Upon the entry of the Court’s

Preliminary Injunction, Defendants SSW and UTU

implemented the ordered injunctive relief by

granting prior rights to the 1983 Hires in

accordance with the Court’s order.




(4) That unless 1963 Hires still employed by

defendant St. Louis Southwestern Railroad Company
are allowed to exercise prior rights previocusly
ordered by the Court, they may not be able to
protect and hold permanent jobs with defendant SSW
at the Tucumcari Line terminals where they are
granted arior rights;

(S) That under the circumstances, and except
as otherwise provided, the preliminary injunctive
relief previously ordersd by the Court on March 4,
1992, should be made permanent;

(6) That those former Rock Island employees
having prior rights at the SSW's terminal in Eldon
should be specified.

(7) That during the trial of this case,

defendant SSW attempted to implement a voluntary
severance program which provided for substantial
payments to class members and other employees in
exchange for their resignation from the SSW,
provided that they released and forfsited all rights
and claims against defendant SSW, including the
claims asserted in this action.




Accordingly, the Court finds that judgment shall be entered

for injunctive relief and pursuant to such judgment,

defendants SSW and UTU shall comply and act in accordance

with, and continue to comply and act in accordance with, each

of the following paragraphs:

1. Defendants SSW and UTU shall grant and

confer prior rights upon the below named class
members, previously referred to by the Court as 1983
Hires, at the SSW terminal of their first SSw
employment as set forth below. Those 1983 Hires
shall exercise brakemen’s and conductor’s seniority
and be given priority in the same manner as the
former Rock Island employees who were granted prior
rights prior to 1983 at the SSW Pratt and Dalhart
terminals. The prior rights of the named 1983 Hires
shall follow the last pre-1983 Hire prior rights ma-n
at each location, and their relative standing among
themselves shall be based upon their Rock Island
seniority dates. Their relative standing among
themselves and the order of their prior rights is as

follows:




Horker

B.
D.
G.
. A'
. DO
E.
D.
D.
. c.
B.
o D.

L. E.
R. A.
D. N.
M. R.
u.

G' ‘.
.0 Ll
J. A.

Bettles
Spaulding
Woolley
Beeton
Benhardt
Donahue
Kickhaefer
Ludden
Nuss

Hill
Parker

Scott
Corona
Mascareno
Lynn

Ruiz
Vernon
Gonzolas
Schlesener

Rock Island

03/11/66
05/23/69
08/15/69
04/20/70
06/13/70
03/10/73
04/03/79
04/06/79
04/21/79
05/10/79
05/12/79

12/20/68
08/29/69
11/16/72
02/04/78
05/22/78
03/25/79
04/18/79
04/24/79

2. Defendants SSW and UTU shall continue to
recognize the existing prior rights of the former
Rock Island employees who are pre-1983 Hires. These
shall include but not be limited to prior rights ac

the SSW'’s Eldon terminal for the following former

Rock Island employees:

06/15/63
07/03/63
04/27/65

C. D. Crane
R. D. Miller
D. W. Frank




3. The defendant SSW shall pay pool caboose

allowances to thie class members shown on Exhibits
and B in accordance with existing labor contracts.

4. The prior rights granted to the 1983 Hires
shall be considered to have the same status as if
provided for by an implementing agreement negociated
under the March 4 Agreement. Thus, those prior
rights are subject to modification through future
collective bargaining the same as are prior rights
granted under existing labor contracts between the
defendants SSW and UTU.

5. Any disputes regarding plaintiffs prior
rights and seniority shall be handled by the SSW anc
UTU through the grievance and arbitration procedures
mandated by the Railway Labor Act and/or the
Interstate Commerce Act.

6. Defendant SSW and SPT are further enjoinec
from requiring, demanding, recommending or
suggesting that any former Rock Island brakeman who
has been awarded relief in this action, or who has
claimed to be entitled to relief in-this action,
regardless of whether such relief has been awarded,

must forfeit, release, discharge or waive his righ:s




and claims to recover injunctive relief and monetary

damages in this action or in a later appeal as a

condition of receiving severance pay from defendant

Railroads or any of them.

Finally the Court finds that all claims which the
Plaintiff class, or any member of the plaintiff class, wae
entitled to assert and recover upon in this action, are merged
into the Courts judgments and that those judgments shall bar
any such future claims.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that a
joint and several judgment is entered in favor of those
members of the of the plaintiff class who are shown in
Exhibits A and B hereto, and against defendants SSW and UTU,
in the total amount of § 5,514,607.79 for back wage damages,
pool caboose allowance damages and prejudgment interest, all
to be distributed as previously described herein.

IT IS PURTHER ORDERED, ADJUDGED AND DECREED that the
injunctive relief previously ordered herein shall continue to
be implemented.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
additional prejudgment interest shall accrue to the date of
this judgment on the pool caboose damages shown on Exhibit B,




and defendants SSW and UTU shall be jointly and severally

lisble for such additional accrued interest.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that a
joint and several judgment is ent red in favor of the
plaintiffs who are shown on Exhibi.s A and B hereto, and
against defendants SSW and UTU, for all reimbursable costs and
expenses incurred in prosecuting this action.

IT IS PURTHER ORDERED, ADJUDGED AND DECREED that
judgment is entered against defendant SPT to the extent that
defendant SSW is unable to pay and satisfy any of the money
judgments entered against the SSW, or any part of those
judgments, in which case plaintiffs may recover from defendant
SPT the remaining amounts for which deferdant SSW is liable
but cannot pay or satisfy.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
issue of whether these plaintiffs shown in Exhibits A and B
should be granted judgment for their attorney fees is reservec
for decision; and if the Court finds such judgment should be
granted, then, the Court shall determine plaintiffs attorneys
fees and grant judgment for the same upon a later hearing.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
judgment is entered in Ifavor of defendants SSW, SPT and UTU,




and against all class members who are not shown on Exhibits A
and B hereto.

IT IS PURTHER ORDERED, ADJUDGED AND DECREED that
except as to those claims on which judgment has been entered
in favor of those class members shown on Exhibits A and B
hereto, judgment is entered in favor of defendants SSW, SPT
and UTU on the claims of the plaint.ff class.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
judgment is entered in favor of defendant SPC and against all
members of the plaintiff class.

IT IS FINALLY ORDERED, ADJUDGED AND DECREED that
this judgment shall operate as a final judgment under Rule 5S4
of the Federal Rules of Civil Procedure, and that there is no

just reason for delaying the entry of this judgment.

Accordingly, the Court expressly directs the entry of judgmen<

as set forth above.




APPROVED BY:

WOODARD, BLAYLOCK, HERNANDEZ,
PILGREEN & ROTH

By:

Lee H. Woodard, #0%93¢8
Acttorneys for Plaintiffs

JEFROVED AS TO FOR QNLY, NOT SUBSTANCE:
PACIFIC TRANSPORTATION CO.

el B

Attorney £or Defendant SSw
(APPROVED AS TO FORM ONLY)

APPROVED AS TO FORM OML! sunuuntzz
UNITED rnansponrar:oﬁ UNION

alker
Norton N. Newborn
Attorneys for Defendant UTU
(APPROVED AS TO FORM ONLY)
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JERRY W. VOLKMAM, et al., RALPH L DELOACH

8Y

Plaintiffs, AT W) rs.

CIVIL ACTION
0. 83-6025-7GT

v.
UNITED TRAMSPORTATION UNIOM, et al.,

Defendants.
ENTERED ON 'nt nocxtr
- DATE:
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MEMORANDUM AND ORDER

This matter is before the court on the plaintiff's motion for

approval of settlement, Doc. 488. This class action breach of
contract/breach of duty of tiir representation suit has proceeded
through trial and lengthy post-trial proceedings. Final judgment
has been entersd in favor of certain members of the plaintiff class
and against the defendants. Notices of appeal have been filed by
all parties.

Rule 23 of the Federal Rules of Civil Procedure provides, "A
_ class action shall not be dismissed or compromised without the
apéroval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such
manner as the court directs.* The court finds that proper notice
by mail was provided to all class membars.

The notice detailed the prior proceedings, the relief ordered
by this court, and the pending appeals before the Tenth Circuict
Court of Appeals. The notice adequately described the terms of the




settlement. The notice advised the class members of the date and
location of the hearing, of their rights to appear and speak for or
against the proposed settlement, and their rights if the court
approves the settlement.

The parties have submitted the proposed settlement to the
court. The terms of the proposed settlement are generally as
follows. The seniority relief ordered by the court in its
' prol.himry injuncuen and final jndqunt shall continue in effect.
The defendants shall pay the sum of $3,000,000 to be distributed to
the class members previously awarded monetary relief. The
$3,000,000 proceeds shall first be applied to the payment of costs
and expenses in the amount of $178,000 and to attorney fees in the
amount of $700,000. The remaining $2,122,000 will be distributed
. a pro rata basis to those class members who were granted
monetary relief by the court.

The court held a hearing on December 3, 1993. The court heard
the statements of counsel for all the parties regarding the terms
of the settlemsnt proposal and their competing views on the
l1ikelihood of success in the pending appeals before the Tenth
Ccircuit.. Counsel.-for-the plaintiffs disclosed -‘the results of a
class vote on the settlement. The 1983 hires voted to approve the
settlement by a margin of 3 to 1. The 1982 hires voted to approve
the settlement by a margin of 2 to 1. The class members who have
been awvarded no relief by the court (and are to receive no relief

in the settlement) voted against the settlement. The court invited

comments from }ttoctod class menbers and spectators.
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Seven persons spoke at the hearing (six class members and one
spouse of a class member). Class member Lynn Swonger stated that
he had few objections to the settlement; his primary concern vas
the protection of seniority rights previously granted. This matter
was discussed in open court by counsel, the court, and Mr. Swonger.
It vas decided that the wording of the settlement agreement was
adequate to protect the seniority rights previously in effect

pursuant to agresment of the parties and/or previously granted in
the court's judgment.
The objections to the proposed settlement voiced by other

class members fall into two general categories: (1) objections by

former Eldon, Missouri employees as to their failure to be rehired
by the railrocads; and (2) objections by employees who desire to
have their seniority rights at the location of their choice. The
court has considered and rejected these objections at numerous
other times during the lengthy course of this litigation. The
objectiocns do not present the court with any reason to find the
proposed settlement to be unfair.

The court £inds that the amount being offered in compromise of
this litigauvion is reasonable.  The $3 million settlement figure
represents a discount from the approximately $5.5 million judgment,
yet still represents a substantial sum of money. The seniority
relief contained in the settlement proposal is identical to that
ordered by the court. The court has considered and rejected other
forms of seniority relief during the course of this action. The

court reiteratas its view that no plaintiff is entitled to a job at
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the 1location of his choices. The seniority provisions are
reasonable and equitable.

The settlement of this matter will eliminate the uncertainty
inherent in the appeal from this court's judgment. The Tenth
Circuit's decision in Agquinaga v. United PFood and Commercial
¥orkers Internaticonal Union, 993 P.2d 1480 (10th Cir. 1993) casts
significant doubt on the court's ability to assess attorney fees
against tha defendants. "Plaintiffs' counsel shall receive a fee
from the settlement proceeds.

This matter has been tried, injunctive and monetary relief
have been ordered, and appeals have been taken. The 1;k.11hood of
success on appeal for those class members who received no relief is
low. This court does not believe that the appeal to the Tenth
Circuit would result in additional relief -- monetary or seniority
-=- being awarded to the class. While the parti.s.do disagree on
the likelihood of reversal, a significant jurisdictional issue is
involved in the pending appeals. Counsel for the plaintiff class
recommend the proposed settlement and have agreed to a significant
reduction in attorney fees in order to facilitate settlement. No
undue benefit is conferred on the named plaintiffs at the expense._
of the unnamed class members. In fact, the named plaintiffs will
not all receive relief under the settlement. Class counsel have
adequately represented the interests of the class members
throughout the entire course of proceedings, including settlement

negotiations. The court shall approve the proposed settlement in

its entirety.




IT I8 3Y TEE COURT TEEREFORE CRDERED that plaintiffs' motion
for approval of settlement (Doc. 488) is hereby granted.

Counsel for the plaintiffs shall submit the appropriate
date of this order.

journal entry within thirty (30) %y- from the
At Wichita, Kansas, this _[_E_ day of M, 1993.

P G. 8
United States District Judge
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MEMORANDUM AND ORDER

NOW onthis_4[) dsyof 1997, this matter is before the Court for the entry of
an Order relating 1o the specific rulings of this Court for the seniority placement of the “off-line”
Plaintiffs in this action. The “off-line” Plaintiffs appear ! - and through one of their attomeys of
record, Bruce H. Stoltze; the Defendants, St. Louis Southwestern Railroad Company (*SSW™),
Southern Pacific Transportation Company (“SPT") and Southern Pacific Company (“SP”) appear
by and through its sttorey of record, Mark L. Bennett, Jr.; and the Defendant Union Transportation
Union (“UTU") appears by and through its attorey of record, Norton N. Newborn.

After reviewing its Opinion and Order of September 14, 1989, its Memorandum and Order

fled July 24, 1991, the Opinion of the Uited States Court of Appesls for the Tenth Circut dated

January 10, 1996, this Court’s Memorandum and Order of March 19, 1997 and this Court’s
Mmmmom«ofmyls,lm,mcmmmmcmmmmum
mwmmwumwmmmmmmumof




the Defendant SSW’s terminals on the Tucumcari line and that these former Rock Island employees’

conductor and brakeman prior rights at SSWs terminals should be specifically set forth.

Accordingly, the Court finds that injunctive relief pending final judgment shall be and is hereby
entered and that the Defendants SSW, SPT, SP and UTU shall comply and act in accordance with
each of the following paragraphs:

1. The Defendants UTU and SSW (including any entity operating the SSW now or in
the future) shall grant and confer prior rights upon the off-line Plaintiffs, at the SSW terminal of their
first SSW employment as set forth in Exhibit “A” sttached hereto. Tbsse off-line Plaintiffs shall
exercise brakeman's and conductor’s seniority and be given priority and relative standing rights in
the same manner as the former Rock Island employees who were previously granted prior rights at
the SSW Pratt and Dalhart terminals. The prior rights of these “off-line” Plaintiffs and their relative
standing among themselves and the other former Rock Island employees and the other SSW
employees shall be based upon their Rock Island brakeman seniority dates. The relative standing
among themselves and the other SSW employees and the order of their prior rights is as is specified
in the attached Exhibit “A”.

2. The prior rights granted to the off-line Plaintiffs shall be considered to have the same
status as if provided for by an implementing agreement negotiated under the March 4, 1980
Agroement. Thus, thess prior rights are subject to modification through fsture collective bargaining
the same as are prior rights granted under existing labor contracts between the Defendants SSW and
UTUu.




3. Any disputes regarding Plaintiffs prior rights and seniority shall be handled by the
SSW and UTU through the grievance and arbitration procedures mandated by the Railway Labor Act
and/or the Interstate Commerce Act/Surface Transportation Act.

4, The Defendants UTU and SSW shall immediately impiement the prior rights and
seniority specified herein. The seniority roster shall be updated to reflect the seniority as specified
in the attached Exhibit “A”. Such seniority changes shall be made to the attached seniority roster of
January 1, 1996 and on any other appropriate seniority rosters, including but not limited to, any
separate prior rights seniority rosters st the terminals of Dalhart and Pratt. Furthermore, this Order
providing for these seniority rights shall be incorporated into the final judgment hereinafier entered
by the Court.

TO iY. NOT SUBSTANCE:
By :

N ;
Attorney for Defendant United Transportation Union




APPROVED AS TO FORM ONLY, NOT ANCE:

Mark L. Bennett, Jr.,
Attorney for Defendants St Louis Railroad Company (SSW),

South Pacific Transportation Company (SPT) and Southem Pacific company (SP)




SSW TRAINMAN SENIORITY ROSTER - JANUARY 1, 1996
: As Amended i 'er Court Order
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402-348-6000
FACSIMILE 402-348-1148

htp: //www . kutakrock.com

BRENDA J. COUNCIL

VIA FEDEX

Secretary

Surface Transportation Board
Attention: Joseph Levin

1925 K Street. N.W.
Washington, D.C. 20423-0001

Re:  Finance Docket No. 32760 - Sub No. 33
In the Matter of: Union Pacific Corporation, Union Pacific Railroad Company
and Missouri Pacific Railroad Company - Control and Merger - Southern Pacific
Rail Corporation, Southern Pacific Transportation C~mvany, St. Louis
Southwestern Railroad Company, SPCSL Corp. and The Denver and Rio Grande
Railroad Company

Dear Mr. Levin:

Enclosed please find the original and 11 copies of Union Pacific Railroad Company’s
Opposition To Petitioners’ Motion For Stay, along with the original and 11 copies of the
Declaration of John M. Raaz for filing in the above-referenced matter. Also enclosed are three
(3) copies of the Motion for Stay on 3.5 inch floppies in WordPerfect 5.1 format.

If you should have any questions or require further documentation, please do not hesitate
to call me.

lat

Enclosures

01-184991.01




m oary BEFORE THE
ofttice SURFACE TRANSPORTATION BOARD
APR 28 1993

of
W FINANCE DOCKET NO. 32760 (Sub-No. 33)

UNION PACIFIC CORPORATION, UNION PAZIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDL WESTERN RAILROAD COMPANY

(Arbitration Review)

UNION PACIFIC RAILROAD COMPANY'’S
OPPOSITION TO PETITIONERS’ MOTION FOR STAY

Brenda J. Council

Kutak Rock

The Omaha Building
1650 Farnam Street
Omaha, Nebraska 68102
(402) 346-6000

Attorney for Union Pacific Railroad
Company
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UNION PACIFIC RAILROAD COMPANY’S

OPPOSITION TO PETITIONERS' REQUEST FOR STAY

Union Pacific Railtvad Company (“Union Pacific”) hereby opposes the Motion for Stay
of implementation of an arbitration decision filed by Lyn Swonger and James Spaulding, on
behalf of themselves and all others similarly situated (“Petitioners”), on April 20, 1999. The

Petitioners’ request for stay is wholly lacking in merit and, therefore, should be denied.

L
INTRODUCTION
This matter involves the implementation of the coordination of operations and
workforces of Union Pacific and its affiliates, and Southern Pacific Transportation Company
(“Southern Pacific”) and its affiliates, including the St. Louis Southwestern Railway (“SSW”), at

the Salina, Kansas, hub in connection with the merger of those two railroads, which was

approved by the Surface Transportation Board (“Board”). Union Pacific Corp. — Control and
Merger - Southern Pacific Transportation Cc., STB Finance Docket No. 32760 No. 44 (served

August 12, 1996). The coordination is being implemented pursuant to the New York Dock

implementing agreement imposed by Arbitrator William E. Fredenberger, Jr., in his decision

issued on March 25, 1999 (“Fredenberger Award”).

The agreement imposed by Arbitrator Fredenberyer is the agreement that Union Pacific
and the United Transportation Union (“UTU”) tentatively agreed upon following negotiations
conducted under Article I, Section 4 of New York Dock. With respect to seniority integration,
the parties had agreed that dovetailing employees into the new roster using the date of hire on the
property where the employee was last hired, would provide for a fair and equitable arrangement

of forces. However, the UTU Associate General Chairman represeniing the former SSW
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employees refused to initial the tentative agreement because of objections to the seniority

integration methodology voiced by former Rock Island employees. After being advised that the
tentative agreement could not be submitted for ratification without the approval of all of the
affected General Chairmen, Union Pacific invoked arbitration under Article I, Section 4 of New

York Dock.

Article VLA. of the implementing agreement imposed by the Fredenberger Award
required Union Pacific to give at least thirty (30) days’ written notice to the UTU of its intent to
implement the agreement. Accordingly, Union Pacific served the UTU with written notice on
March 29, 1999, of its intent to implement the agreement on May 1, 1999. The Petitioners have
moved to stay implementation of the Fredenberger Award pending resolution of their petition for
review, which was filed on April 13,1999. The Petitioners’ request for a stay should be denied

because they have failed to present a “substantial case on the merits” with some likelihood of

success in their petition for review. See Washington Metropolitan Area Transit Commission v.
Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977).

IL
ARGUMENT

Stays are extraordinary remedies, v/hich arc rarely granted. Consolidated Rail Corp, —

Abandonment, 1995 ICC LEXIS 264, *26 (served Oct. 5, 1995); Schneider Transport, Inc., --
Petition for Exemption, 1995 ICC LEXIS 141, *15 (served June 14, 1995). In order to obtain a
stay, the burden is on the movant to establish:
(1) that there is a strong likelihood ti:at the movant will prevail on the merits; (2)
that the movant will suffer irreparable harm in the absence of a stay; (3) that other

interested parties will not be substantially harmed; and (4) that the public interest
supports the granting of the stay.
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CSX Corp, - Control — Chessie Sys., Inc., 1996 ICC LEXIS 1, *5-6 (served Jan. 4, 1996) (citing
Holiday Tours, 559 F. 2d 841) (citations omitted).' Petitioners have failed to meet their burden

of establishing that a stay of the im, ementation of the Salina hub is appropriate under the

recognized equitable criteria

A. THERE IS NO LIKELIHOOD THAT PETITIONERS WILL SUCCEED ON
THE MERITS OF THEIR PETITION FOR REVIEW

“It is now firmly established that . . .arbitrators acting pursuant to authority delegated to
them under New York Dock may override provisions of collective bargaining agreements when
an override is necessary for the realization of the public benefits of approved transactions.”

Union Pacific Corp. -- Control & Merger -- Southern PacificTransp, Co., STB Finance Docket

No. 32760 (Sub - No. 22) (served June 26, 1997), slip op. at 4, citing, Dispatchers, 499 U.S. 117;
Railway Labor Executives’ Ass’'n v. United States, 987 F.2d 806 (D.C. Cir. 1993); American
Train Dispatchers Association v. 1.C.C., 26 F.3d 1157 (D.C. Cir. 1994); United Transportation
Union v, Surface Transportation Board, 108 F.3d 1425 (D.C. Cir. 1997). Seniority provisions

“have consistently been modified in the past” in consolidations, and almost all consolidations
require scope and seniority changes in order to effectuate the purpose of the transaction.” CSXT
Corp. — Control ~Chessie System Inc., & Seaboard C.L. Industries, Inc., Finance Docket No.
28905 (Sub-No. 27) (served Dec. 7, 1995), slip op. at 15, aff'd sub nom., UTU v. STB, infta.

.Consequently, seniority provisions have not been held to be “rights, privileges, or benefits”

protected by Article I, Section 2 of New York Dock. Id. .

The Petitioners are contending that Arbitrator Fredenberger did not have the authority to

modify their seniority because the modification was not “necessary” to carry out the transaction.

' See also Conrail, 1995 ICC LEXIS 264 at *11; Schneic=t Transport, 1995 ICC LEXIS 141 at *4; New England
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The question of whether a change is necessary to effect a public benefit of the transaction is one

of fact. Under the Board’s Lace Curtain standard of review, such findings by an arbitrator arc
not subject to review unless an egregious error has been cominitted. See CSX Corp.. slip op.;
UTU v. STB, 108 F.3d 1425. The Petitioners bear a heavy burden in attempting to establish that
Arbitrator Fredenberger’s approval of the parties’ agreed-upon method of suniority integration
was egregious error. Union Pacific submits that the Petitioners cannot meet this burden.

The Petitioners claim that there was no basis in the record for the arbitrator’s
determination with respect to the necessity of modifying the pre-merger seniority provisions to
implement the hub operations at Salina. This claim completely ignores the fact that Union
Pacific’s Operating Plan, which was approved as part of the merger, was a part of the arbitration
record. The Operating Plan specifically proposed the creation of “hub and spoke” operations at
numerous locations, including Salina, and the placement of all employees in each new
consolidated hub under a single collective bargaining agreement. Arbitrator Fredenberger found
that “successful implementation of the ‘hub and spoke’ operations at Salina is an obvious public
transportation benefit and that considerations of efficiency of that operation warrant the
modification and elimination of existing seniority rights as set forth in the proposed
implementing agreement.” Fredenberger Award at 5.

Arbitrator Fredenberger also based his necessity determination on his review of prior
arbiiration awards involving the implementation of hub operations at other locations on Union
Pacific. Specifically, Arbitrator Fredenberger relied on the awards issued by Arbitrator James E.
Yost in UTU and Union Pacific Railroad Company, April 14, 1997, which involved the creation
of the Denver and Salt Lake City hubs. Arbitrator Yost found that the seniority modifications

in the implementing agreements weie “necessary to effect the STB’s approved consolidation and

Central R.R. - Acquisition & Operating Exemption, 1994 ICC LEXIS 280, *1-4 (served Dec. 22, 1994).
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yield enhanced efficiency in operations benefiting the general public and the employzes of the
merged operations.” As Arbitrator Fredenberger duly noted, the Board sustained Arbitrator

Yost’s finding of necessity with respect to the seniority modifications when it declined to review

same. Union Pacific/Southern Pacific, slip op. at 4.

It is well established that Article I, Section 4 does not require any particular seniority
integration methodology, and grants the parties through negotiation and, if necessary, the
arbiirator the discretion to fashion the appropriate methodology for a particular case. Seg ATDA
v LC.C,, 26 F. 3d at 1163; Norfolk & Western Ry, New York, Chicago & St. Louis R.R. -
Merger, Etc., Finance Docket No. 21510 (Sub-No. 3), slip op. at 5 (served Dec. 18, 1998). There
is nothing inherently unfair about the methodology adopted here. In fact, the Petitioners agree
that the date of hire, dovetail seniority integration methodology negotiated by the parties and
adopted by the arbitrator is a fair method of consolidaiing the forces at Salina. Petition for
Review at 12. What the Petitioners contest is the tact that the date of hire used for former Rock
Island employees is their SSW hire date rather than their earlier date of hire on the Rock Island.
As will be addressed more fully in Union Pacific’s reply to the petition for review, the
Petitioners are attempting to secure through this proceeding the type of seniority rights which
were expressly denied them in the referenced court proceeding, i.e., “carry over” seniority. See
Yolkman v. UTU, et al., 73 F.3d 1047 (10th Cir. 1996), decision following -emand, 962 F. Supp.
1364, (D. Kan. 1997). Instead, the Petitioners were granted prior rights at certain points. As
Arbitrator Fredenberger aptly noted, the court’s decision specifically provided that those prior
rights were subject to modification through future collective bargaining. Award at 7; Yolkinan.

Since Arbitrator Fredenberger adopted the seniority modifications that had been negotiated by
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the parties, he acted consistent with the court order and w ~1l within his authority in determining
that it was necessary to eliminate those prior rights.

B. THE PETITIONERS HAVE NOT DEMONSTRATED THAT THEY WILL BE
IRREPARABLY HARMED

Contrary to the bare assertion in the motion for stay, implementation of the Salina hub
will not result in irreparable harm to the Petitioners. Railroad mergers inevitably “result in . . .
extensive transfers, involving expense 1o transferred employees.” United States v. Lowden, 308
U. S. 225, 233 (1939). See also Norfolk & Western R. Co. v, Train Dispatchers, 499 U. S. 117,
132-33 (1991). Relocations are a necessary element of a railroad merger like the Union
Pacific/Southern Pacific. Any adverse impact on Petitioners from the movement of the terminal
from Pratt, Kansas, to Herington, Kansas, is economic in nature. Loss that is compensable in

economic terms does not constitute irreparable harm:

The key word in this consideration is irreparable. Mere injuries, however

. The possibility that adequate compensatory or
other corrective relief will be available at a later date, in the ordinary course of
litigation, weighs heavily against a claim of irreparable injury.

Yirginia Petroleum Jobbers Ass’'n. v. FPC, 259 F.2d 921,925 (D.C. Cir. 1958) (emphasis
added); Conrail at *21 (quoting Virginia Petroleum). Moreover, injury that is compensate by
labor protective benefits is not irreparable. See CSX Corp. at *11; New England Central R.R. —

Acquisition & Operation Exemption, 1994 ICC LEXIS 274, **9-10 (Dec. 30, 1994)

The implementing agreement imposed by the Fredenberger Award provides for the
payment of relocation benefits to any employee who either volunteers or is forced to relocate to
Herington. Raaz Decl., §10. It is to be noted that 28 employees volunteered to relocate from

Pratt to Herington as early as November, 1998, and that no employees have been forced to
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relocate to Herington. Id. Thus, the Petitioners cannot maintain that they will be irreparably
harmed by the implementation of the Fredenberger Award.

C.  UNION PACIFIC WILL SUFFER IRREPARABLE
HARM IF A STAY IS_ISSUED

The Petitioners also bear the burden of showing that Union Pacific will not be harmed if a

stay is issued. They have failed to do so here. To the contrary, Union Pacific will

unquestionably be harmed by the issuance of a stay. Union Pacific is losing the cost savings the

Board recognized in approving the merger every day that the coordination of the Salina hub
operations is delayed. Those cost savings can never be recovered. Cf. Union Pacific Corp, —
Request for Informal Op. — Voting Trust Agreement, 1995 ICC LEXIS 1, * (served Jan. 6. 1995)
(stay would harm respondent by “delay[ing] the potential realization of the economic benefits
stemming from” the proposed transaction); New England Central, 1994 ICC LEXIS 280 at *
(same); Wheeling Acquisition Corp, — Acquisition & Op. Exemption, 1990 ICC LEXIS 153 at
*7-8 (stay would harm carrier by unnecessarily delaying commencement of transaction).

In addition to the fact that Union Pacific will not realize the cost savings associated with
the coordination, it has incurred considerable expense in preparation for the coordination. Union
Pacific is paying the lodging costs for engineers who relinquished their leases in Pratt in
anticipation of relocation to Herington. Raaz Decl., §6. Computer programming changes are in
progress, the training for many of the employees involved in this coordination has been
completed, and train schedules are being adjusted to coincide with the May 1, implementation.
There can be no doubt that Union Pacific and other affected employees will suffer substantial

harm if a stay is granted.
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D. THE PUBLIC INTEREST IS NOT SERVED BY A STAY

The Petitioners have failed to demonstrate that the public interest will be served by the

grant of their request for a stay. Arbitrator Fredenberger found that “successful implementation

of the ‘hub and spoke’ operations at Salina is an obvious public transportation benefit and that
considerations of efficiency warrant the modification and elimination of existing seniority
rights.” Fredenberger Award at 5. Increased efficiencies result in reduced rates and improved
service for the public. See CSX Corp., infia at *12. The issuance of a stay would only delay the
public transportation benefits that the coordination will produce. Accordingly, the public interest
would not be served, but would be injured, by the requested stay. See Conrail, infra at *25-26
(denying petition for stay where delaying proposed transaction, which would preserve rail
service, was not in the public interest); Wheeling, infra at * 8 (public interest would not be
served by stay where carriers and employees had made “costly decisions” in preparation for
start-up of transaction, and shippers would be harmed by dclay).
1L
CONCLUSION

For the foregoing reasons, the Petitioners’ motion for a stay of implementation cf the

Fredenberger Award should be denied.

Respectfully submitted,

Dated: April 26, 1999 W"/

BrendaJ. C
Kutak Roc
The Oinaha Building

1650 Farnam Street
Omaha, Nebraska 65102
(402) 346-6000
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CERTIFICATE OF SERVICE

I hereby certify that copies of Union Pacific’s Opposition to Petitioners’ Motion For Stay

were served this 26" day of April by first-class mail, postage prepaid, upon the following:

M. B. Futhey, Jr.

Vice President, UTU
7610 Stout Road
Germantown, TN 38138

R. E. Karstetter

General Chairman, UTU
1721 Elfindale Drive, #309
Springfield, MO 65807

P. C. Thompson

Vice President, UTU

10805 West 48™ Street
Shawnee Mission, KS 66203

A. Martin, 111

General Chairman, UTU

2933 S.W. Woodside Drive, #F
Topeka, KS 66614-4181

Joseph Guerrieri, Jr.
Debra L. Willen

Guerrieri, Edmond & Clayman, P.C.

1625 Massachusetts Avenue, N.W,
Suite 700
Washington, DC 20036

01-184754.01

Don L. Hollis

Assoc. General Chairman, UTU
13247CR 4122

Lindale, TX 75771

James Spaulding
515 North Main Street
Pratt, KS 67124

Lyn Swonger
1204 East Maple
Pratt, KS 67124

Bruce H. Stoltze

Brick, Gentry, Bowers,
Schwartz, Stoltze, Schuling
& Levis, P.C.

550 39" Street

Des Moines, IA 50312




DECLARATION OF JOHN M. RAAZ

herein are known to me to be true, based on my personal knowledge or on information
received in the ordinary course of the discharge of my employment responsibilities.

1. My name is John M. Raaz. | am Assistant Vice President Labor Relations -
Northern Region for the Union Pacific Railroad Company. My address is Room 330, 1416
Dodge Street, Omaha, NE 68179. In my capacity, | have overall responsibility for the Labor
Relations' function for the Union Pacific Railroad’s Northern Region train and engine

service employees. This includes the geographic area impacted by the Salina Hub

Agreement.

2. On April 22, 1999 | became aware that Attorney Bruce H. Stoltze on behalf
of certain employees involved in the Salina Hub transaction had requested a stay of the
implementation of the Salina Hub pending review of the arbitration decision in Union Pacific
Railroad Company and United Transportation Union regarding the expanded Salina Hub.
The facts leading up to the request for stay are described below.

3. Subsequent to extensive negotiations on the Salina Hub, | was advised that
the Organization had agreed on terms and conditions and that the Agreement would be
initialed by all three General Chairman and sent out for ratification.

4. On November 2, 1998, with concurrence of the UTU General Chairmen and
UTU Vice Presidents involved in the Salina Hub negotiation, notice of intent to implement
the Salina Hub on January 16, 1999 was served. In conjunction with that notice, the
seniority selection workshop necessary to construct a consolidated seniority roster for the
Salina Hub was scheduled for the week of November 16, 1998. The seniority workshop




was conducted, and in line with the terms of the proposed Salina Hub Implementing
Agreement, the local chairmen contacted all of the affected employees and solicited their
election as to whether or not they wish to place themselves within the Salina Hub. This
workshop was compicted on November 20, 1998. To conduct this workshop,
approximately thirteen local chairmen were brought to Omaha, travel and lodging expenses
were provided and the data necessary to complete the roster was gathered.

5. On December 2, 1998 the involved UTU General Chairmen and UTU Vice

Presidents and Carrier representatives met at UTU headquarters in Cleveland, Ohio. Also
present at the meeting were UTU President C. L. Little, UTU Assistant President B. A.

Boyd, Jr. and UTU General Counsel C. J. Miller lll. The outcome of that meeting only
confirmed that the paities had reached a negotiated settiement for the Salina Hub.

6. Subsequently, on December 28, General Chairman Don L. Hollis,
representing the former SSW Trainman, indicated that he was unwilling to sign the
agreement as had previously been promised. As a result, an arbitration session was held
on February 23, 1999 in Dallas, Texas. Appearing at that arbitration session were
representatives not only of the United Transportation Union and the Carrier, but Attorney
Stoltze on behalf of the employees named in his request for st-.y.

7. The seniority of the former Rl Employees and the SSW Employees were
primary issues raised at the Arbitration as well as the Carrier’s right to relocate empioyees
to Herington. On March 25, 1999 Mr. Fredenberger disposed of those arguments and
imposed the negotiated Implementing Agreement. Specifically, he found:

"Attached hereto and made apart hereof is the proposed

Implementing Agreement negotiated by the parties which will constitute the
arbitrated implementing arrangement in this case the purpose of which is to




resolve all outstanding issues and disputes raisad by the parties in this

proceeding.”

8. Upon receipt of that arbitration decision, the employees were advised on
March 29, 1999 in accordance with the terms of the arbitrated Impiementing Agreement of
the Carrier’s intsntion to implement the Salina Hub on May 1, 1999.

9. Since the original proposed implementing date in January 1999, through and
including the new implementing date ot May 1, 1999, the Carrier has instituted the required

training, payroll and train designation changes necessary for that implementation to go

forward on May 1, 1999.

10.  During the course of the seniority workshops, which were held in November,
twenty-eight conductors made application and bid from Pratt to Herington. Ten others bid
from Pratt to Wichita and nine remained at Pratt. No employees were force-assigned to
fill vacancies at Herington during the course of the seniority canvassing.

The workshop was conducted in this manner consistent with Side Letter No. 13 of
the Salina Hub Agreement which states in part:

“Because SSW system seniority extends through the Kansas
City, Salina and Dalhart Hubs, the Carrier agreed to make certain
commitinents regarding operations in the Salina Hub in order that
Pratt trainmen may make a more informed decisiur: “>qarding roster
slotting for the Kansas City and Salina Hubs. Specifically, Carrier
committed as follows:

“1.  In the event employees at Pratt desire to relocate to Herington
in proportion to the number or pool turns and extra board
positions being moved to Herington, such requests will be
given first consideration. Should this not be the case, fo the
extent possible, existing manpower at Herington will be used
to staff the Herington-Pratt pool operations. If Pratt trainmen
are neeaded to fulfill the need at Herington, the minimum
necessary will be relocated to Herington, and those
volunteering to relocate will be paid relocation under Article




VII.B. of this Agreement. If insufficient trainmen volunteer,
some trainmen may be forced to Herington in reverse seniority.
Under these circumstances, Article VIII.B. benefits would still
apply. The parties shall meet and reach agreement on the
number and method of force assignments to Herington.”

Again, no trainmen were f~rced to Herington.
1. At the same time these events were happening with the UTU, the Carrier and

BLE were also in negotiations. On October 16, 1998 the BLE advised the Union Pacific
that the proposed Salina Hub Agreement had ratified by more than 85 per cent. A notice

to implement on January 16, 1999 was served and subsequently held in abeyance due to

the ongoing dispute with the UTU.

During the ensuing time period, several engineers have complained that they had
let leases at Pratt lapse, planning to retum to their homes in the Herington area in January.
Arrangements were made by the Carrier (at Carrier's expense) to provide lodging for these
engineers during the time period from January 16, 1999 to the now scheduled May 1, 1999
implementation for the BLE.

12.  Over the last several months individuals who have made application for, and
plan to relocate to, Herington have made inquiries regarding the relocation benefits
provided for in the Agreement. As the Agreement had not yet been implemented, we have
been unable to provide those benefits but will do so immediately upon the May 1
implementation of the agreement.

13. It is my opinion that, should the Union Pacific Railroad be again delayed in
implementing the Salina Hub Agreement on May 1, 1999, irreparable harm will be done to
the Railroad. Computer programming changes are already in progress, employees have

already established residences at the new work location, training has already been
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being adjusted to coincide with the May 1 implementation. Additionally, the resulting delay
ammwlmmmMMemmmmw
of the Southern Pacific and the Union Pacific Railroad.

3

M. Raaz
Pacific Railroad
Room 330
1416 Dodge Street
Omaha, NE 68179

Sworn to before me on this 26™ day of April 1999.

Notary Public

GENERAL NOTARY-State of Nebraska
DONNA M. COLTRANE
My Comm. Exp. May 6, 2000
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GUERRIER], EDMOND & CLAYMAN, P.C.

1625 MASSACHUSETTS AVENUE, N.W.
Surte 700
WASHINGTON, D.C. 20036-2243

(202) 624-7400

Rouu'f S. CLAYMAN s
DEBRA L. WILLEN FACSIMILE: (202) 624-7420

JEFFREY A. BARTOS
ANNA L. FRANCIS '@’
NicoLAs M. MANICONE

LesuiE Deak *

“Now Aoureo In D.C April 26, 1999

YIA HAND DELIVERXY

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1925 K Street, N.W.

Washington, DC 20423-0001

Re: Union Pacific Corp., et al. -- Control and Merger --
Southern Pacific Rail Corp., et al.
Finance Docket No. 32760 (Sub=~No. 33)

Dear Secretary Williams:

Enclosed for filing in the above-reforenced proceeding, please
find an original and 25 copies of the UTU's Opposition to
Petitioners' Motion for Stay. Also enclosed is a 3.5" diskette
containing the text of this document in WordPerfect 6.0/6.1 format.

I have included an additional copy to be date-stamped and
returned with our messenger.

Thank you for your attention to this matter.

Sincerely,

D bsra £ Ul

Debra L. Willen

Counsel for the United
Transportation Union

DLW : mmw
Enclosures

cc: Clinton J. Miller, I1I, Esq.
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FINANCE DOCKET NO. 32760 (Sub-No. 33)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
=CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILW’Y COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GKANDE WESTERN RAILROAD COMPANY

(Arbitration Review)

UTU'S OPPOSITION TO
PETITIONERS' MOTION FOR STAY

The United Transportation Union ("UTU") hereby opposes the
Petitioners' Motion For A Stay of Neutral Referee %illiam E.
Fredenberger, Jr.'s Decision dated March 25, 1999 ("Fredenberger
Award"). It is highly unlikely that Petitioners will prevail upon
the merits of their petition to set aside the Fredenberger Award,
and the balance of equities in this particular case weighs heavily
against the grant of a stay under the standards set forth in

Hashington Metropolitan Area Transit Comm'n v, Holiday Tours, Inc.,

559 F.2d 841 (D.C. Cir. 1977).

EACTUAL BACKGROUND

Petitioners Lyn Swonger and James Spaulding are Union Pacific
employees who were formerly employed on the Rock Island & Pacific

Railroad ("Rock Island"”) and the St. Louis-Scuthwestern Railway




("SSW"). In 1980, SSW purchased the Rock Island's Tucumcari Line.
Pursuant to an agreement between the carriers and their unions, the
Rock 1Island employees were considered to have severed their
employment relationship with their former employer and were given
a new seniority date on the SSW that represented the exact date
they were hired by the SSW. In addition, these employees were
given point seniority on the Tucumcari Line with prior rights at
such points, including Salina, Kansas.

In August 1996, the Surface Transportation Board ("STB" or
"the Board") approved the merger of the Union Pacific Corp., Union
Pacific Railroad Co. and Missouri Pacific Railroad Co.
(collectively "UP") and the Southern Pacific Rail Corp., Southern
Pacific Transportation Co., SSW, SPCSL Corp. and the Denver & Rio
Grande Western Railroad Co. (collectively "SP"), subject to the New
York Dock labor protective conditions. Union Pacific Corp., et al.

B el ’

Finance Docket No. 32760, Decision No. 44 (served Aug. 12, 1996).

UP had stated in its proposed Operating Plan that it intended
to use the "hub” and "spoke" system in implementation of the
merger. The instant dispute involves the establishmant of a hub in
Salina, Kansaus, encompassing the former Rock Island Tucumcari Line.
In negotiations under Article I, Section 4 of the New York Dock
conditions, the UTU and UP tentatively agreed upon an Implementing
Agreement for the Salina Hub. 1In order to accomplish a fair and

equitable arrangement for the integration of seniority rosters, the

parties agreed that employees would be dovetailed into the roster




based upon their date of hire on the property at which they were
last employed.

The UTU Associate General Chairperson representing former SSW
employees refused to initial this agreement, however, because the
employees from the former Rock Island chjected to the seniority
dates that would be used to form the new seniority roster for the
Hub. Under the UTU Constitution, the tentative agreement could not
be submitted for ratification absent approval of all General
Chairpersons in the affected jurisdictions. Accordingly, UP
invoked arbitration under Article I, Section 4. The matter was
submitted to Neutral Referee Fredenberger. Peticioners
participated through counsel in both the filing of a written
submission and oral argument.

on March 25, 1999, Referee Fredenberger issued his decision
adopting the tentative agreement that UP and the UTU had negotiated
as the Implementing Agreement for the Salina Hub. That agreement
provides for the creation of a master seniority roster through
dovetailing, for the creation of three seniority zones within the
roster, and for the maintenance or creation of prior rights in each
zone. Fredenberger Award at 4. Moreover, the Arbitrator
authorized the Carrier to close its terminal in Platt, Kansas and
transfer the affected employees to Harrington, Kansas. Id. at 8.

Petitioners have petitioned for review of the Fredenberger

Award. They challenge the Arbitrator's ruling regarding the

closing of the Platt terminal and object to the dovetailing of

seniority based upon an employee's hire date on the SSW, instead of




his original hire date with the Rock 1sland. In addition,

Petitioners have moved to stay the implementation of the

Fredenberger Award pe: .ing resolution of their Petition for Review.

PETITIONERS ARE NOT ENTITLED TO A
STAY OF THE FREDENBERGER AWARD.

The ICC and the STB consistently have applied the standards

set forth in Virginia Petroleum Jobbers Ass'nm v. FPC, 259 F.2d 921,

925 (D.C. Cir. 1958) and Hashington Metropolitan Area Transit
Comm'n v. Holiday Tours, Inc.,, 559 F.2d at 843, for determining the
appropriateness of an administrative stay. Under those standards,
a movant must demonstrate that:
(1) [(he) has a strong likelihood of prevailing on the
merits; (2) ([he) will be irreparably harmed in the
absence of a stay; (3) other interested parties will not

be substantially harmed by the stay; and (4) the public
interest supports the granting of the stay.

e.¢., CSX Corp., et al., Norfolk Southern Corp., et al, =--

Finance Docket 33388, Decision No. 91, slip op. at 1 (served Aug.
19, 1998). The Petitioners cannot meet this burden and demonstrate
that extraordinary relief is warranted pending a final decision on
the merits of their Petition for Review.
1. PRetitioners Are Not Likely To Prevail On The Merits.
The Fredenberger Award is subject to a very limited standard
of review that gives an arbitrator's decision on the merits

"extreme deference(.]" Chicago & North Western Transp. Co, --
Abandonment, 3 I.C.C. 2d 729, 735-36 (1987) ("Lace Curtain"),




aff'd, IBEW v. ICC, 862 F.2d 330 (D.C. Cir. 1988). Review is
limited to "recurring or otherwise significant issues of general
importance regarding the interpretation of ... labor protective
provisions." Id. at 736. The Board will not review an
arbitrator's decision on factual issues. Id.

In the instant case, petitioners challenge Referee
Fredenberger's factual determinations. They dispute that the
proposed Implementing Agreement represents "a fair and equitable
method of blending the rights of [the former Rock Isiand trainmen)
with those of other Carrier affected employees." Fredenberger
Award at 7. In addition, they seek to set aside the Arbitrator's
finding that the transfer of employees from Platt to Harrington
will not require them to report for work beyond a reasonable
driving distance from their present locations. It is unlikely that
Petitioners will prevail on either of these challenges.

Typically, the Board defers to an arbitrator's determination

regarding the manner of integrating seniority. See, e.g., Norfolk
& Western Ry., New York, Chicago & St. Louis R.R. -- Merger, Etc.,

Finance Docket No. 21510 (Sub-No. 3), slip op. at 5 (served Dec.

18, 1998). Moreover, Mr. Fredenberger relied upon the prior Award
of Referee Yost regarding similar issues arising out of the
creation of the Salt Lake City and Denver Hubs, an award that was
upheld in substantial part by this Board. §See Union Pacific Corp.,
- - _ﬂL_,
Finance Docket 32760 (Sub-No. 22) slip op. (June 26, 1997).




2. The Balance Of Equities Does MNot Warrant A sStay.

Petitioners assert that certain employees will have to
relocate or will be required to travel "a substantial distance” if
the Fredenberger Award is not stayed. Pet'rs.' Mot. at 2. It is
clear beyond doubt, however, that any such inconvenience will be
adequately remedied by monetary compensation under the New York
Dock protective conditions. See, e.¢g., Canadian Pac, Ltd., et al.
-- Purchase and Trackage Rights -- Delaware & Hudson Ry., Finance
Docket 31700 (Sub-No. 13), slip op. (served Nov. 6, 1998).

on the other hand, if a stay were granted, the Carrier and all
the other affected employees would be harmed. The Petitioners are
a small minority who seek to improve their own position at the
expense of other employees; they do not represent the best
interests of all of the UTU's membership on each of the merged
lines. Instead, they seek to thwart implementation of a fair and
rational integration of pre-existing seniority rosters.

3. A_Stay Would Not Further The Public Interest.

Petitioners have not explained, nor can they, how issuance of
a stay would further the public interest. Indeed, there is no

public policy reason why the Carrier should not be permitted to

implement a transaction found by this Board to be in the public

interest, consistent with the Implementing Agreement negotiated by

the Carrier and the Union and prescribed by Referee Fredenberger.




CORCLUSION

For all the foregoing reasons, the UTU respectfully requests

that the Board deny Petitioners' Motion for Stay.

Respectfully submitted,
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Joseph Guerrieri, Jr.

Debra L. Willen

GUERRIERI, EDMOND & CLAYMAN, P.C.
1625 Massachusetts Avenue, N.W.
Suite 700

Washington, DC 20036

(202) €624~-7400

Counsel for the UTU

Date: April 26, 1999
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