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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No. 32760
TRANSPORTATION*COMMUNICATIONS INTERNATIONAL UNION
and

SOUTHERN PACIFIC RAILWAY LINES (SSW)
UNION PACIFIC RAILROAD COMPANY

PETITION FOR ENFORCEMENT OF
AN ARTICLE 1, SECTION 11 ARBITRATION AWARD AND FOR
AN ORDER TO CEASE AND DESIST

The Transportation*Communications International Union (“TCU”) seeks the enforcement
of an arbitration award recently issued under Article I, Section 11 of the New York Dock
conditions.

In a decision issued October 22, 1999 (TCU Exhibit 1) (“O’Brien Award”), Arbitrator

Robert O’Brien rejected UP’s claim that it had authority to consolidate crew hauling work under

the UP collective bargaining agreement, holding that such consolidation could take place only

under the SP collective bargaining agreement — and particularly, that said agreement’s wage
rates, prohibition on subcontracting, and extra board rules were to be applicable. We will
demonstrate that UP began the consolidation of crew hauling work while this issue was pending

before Arbitrator O’Brien and that, in spite of its efforts to withdraw the notice giving rise to the




O’Brien Award, it remains obligated to abide by that award. We seek the enforcement of that
award, and an order directing the UP to cease and desist from implementing a new notice in

contradiction of the O’Brien Award.

A. Procedural History

By decision dated August 6, 1996, the STB approved the acquisition and control of the
Southern Pacific Railroad by the Union Pacific Railroad and imposed the New York Dock
conditions (Finance Docket 32760, Decision No. 44, at pages 171-72). Pursuant to Article I,
Section 4 of these conditions, UP, SP and TCU entered into a master implementing agreement,
designated as NYD-217 (TCU Exhibit 2).

By letter dated June 11, 1998, UP advised that, pursuant to Article Il of NYD-217, it was
providing notice of its intent to “consolidate all clerical work associated with the Southern
Pacific (Armourdale Yard) facility located in Kansas City, KS, with that of the Union Pacific
facility located in Kansas City, MO.” (TCU Exhibit 3) The notice further provided that the
Carrier intended to “eliminate all of the clerical positions currently assigned to the SP
Armourdale Yard operations and transfer all of this work to clerical positions to be established
under the Union Pacific/TCU Collective Bargaining Agreement.” The SP’s Armourdale Yard
and the Union Pacific facility in Kansas City (“Neff Yard”) are 10 miles apart.

The union raised a number of objections regarding this notice. By letter dated September

11, 1998 (TCU Exhibit 4), UP agreed to submit these issues to expedited arbitration, delaying

implementation until issuance of the award. Pursuant to Article I, Section 11 of the New York
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Dock conditions, these issues were presented to Arbitrator Robert O’Brien, who issued his
proposed decision on March 25, 1999 (TCU Exhibit 5) (“O’Brien Proposed Award”), holding
that the June 11, 1998 notice lacked the specificity required by Article Il of NYD-217. In
addition, he concluded that, as to intermodal and certain office clerical work, the notice did “not
constitute a coordination under the NYD conditions or a rearrangement and coordination of work
and/or positions pursuant to Article Il of NYD-217.” Therefore, there is no “transaction
involving these positions.” (O’Brien Proposed Award, pp. 11-12.)

However, he found, as conceded by TCU, that, to the extent that the June 11, 1998, notice
involved crew hauling work, it did involve a transaction under NYD-217. The arbitrator then
went on to determine whether the UP or SP collective bargaining agreement should be applicable
to the consolidated crew hauling work. Mr. O’Brien rejected UP’s contention that NYD-217
gave it the unrestricted right to place the involved clerical employees under the UP collective
bargaining agreement, finding that there was not a “scintilla of evidence” to support UP’s
position. (O’Brien Proposed Award, p. 17.) He held that, in the absence of explicit language
providing UP with the exclusive right of selection, the limitations on arbitrators’ override

authority under Article I, Section 4 were applicable. (Ibid., p. 19.) Relying on this Board’s

decisions in the Carmen Trilogy' as well as its decisions affirming two Article I, Section 4

arbitration decisions, CSX Corp.—Control-Chessie System, Inc. and Seaboard C.L L., STB Fin.
Docket No. 28905 (Sub-No. 26) (April 15, 1996); CSX Corp., STB Fin. Docket No. 28905 (Sub-

' The Carmen Trilogy includes the following cases: CSX Corp.—Control-Chessie and
Seaboard C.L.L, 4 1.C.C.2d 641 (1988) (“Carmen I"); CSX Corp.—Control-Chessie and Seaboard
C.L.L,61.C.C.2d 715 (1990) (“Carmen II""); and CSX and Seaboard Coast Line, STB Fin.

Docket No. 28905 (Sub-No. 22) and Norfolk Southern Corp. and Southern Ry. Co., STB Fin.
Docket No. 29430 (Sub-No.20) (jointly issued September 22, 1998) (“Carmen I1I”)
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No. 27) (November 22, 1995) (involving an appeal from a decision issued by Mr. O’Brien), he
found that UP had failed to convince him that it was necessary “to override the SP rates of pay,
rules and working conditions to achieve the operational efficiency attendant to the consolidation
of crew hauling at the Kansas City Terminal.” Rather, he found that this same transportation
benefit could be attained by placing the Armourdale Yard positions under the UP agreement,
except that “SP rates of pay, prohibitions against subcontracting and guaranteed extra board will

apply to the employees affected by this transaction.” (O’Brien Proposed Award, p. 19)

UP requested an executive session,” and by letter dated May 18, 1999 (TCU Exhibit 6),

advised Arbitrator O’Brien that it had canceled its notice of June 11, 1998, and that the issues
addressed in the proposed award were now moot. Simply stated, it was UP’s view that there was
no longer any dispute, and, therefore, there should be no arbitration award. TCU argued to the
contrary that, even though UP had canceled its June 11, 1998 notice, the matter before Arbitrator
O’Brien was not moot. By letter dated August 25, 1999, Arbitrator O’Brien rejected UP’s
claims, holding that the notice cancellation did not render his award moot. He then reissued his
original award, advising that the parties could contact him if they wished to meet further in
executive session. (TCU Exhibit 7)

By letters dated August 30, 1999 (TCU Exhibit 8), UP issued notices under NYD-217
covering clerical employees at Armourdale Yard. The notices advised of UP’s intent to abolish
twelve positions at that location. Each of these twelve positions was listed on the June 11, 1998
notice, which UP had canceled and each is responsible for crew hauling work. However, the

August 30, 1999 notices, unlike the June 11, 1998 notice, do not advise of UP’s intent to

2The date of the executive session was delayed at UP’s request until June 2, 1999.
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consolidate the crew hauling work, nor do they provide for the creation of new positions. Rather,

the August 30, 1999 notices state that “any remaining duties and responsibilities of these

positions will be absorbed by remaining clerical forces at Armourdale Yzrd, Kansas City,

Kansas.”

TCU responded by letters dated August 30 and September 3, 1999 (TCU Exhibits 9 and
10, respectivcly), objecting to the August 30, 1999 notices, asserting that they failed to provide
the union with a list of duties and responsibilities to be absorbed by the remaining clerical forces
in Kansas City, as required by NYD-217; that said notices involved the same positions as the
June 11, 1998 notice which gave rise to the O’Brien Proposed Award; that these notices each
involved the consolidation of clerical work in Kansas City; and that the August 30, 1999 notices,
unlike the June 11, 1998 notice, neither stated that affected SP employees would be permitted to
follow their work that was being consolidated with UP’S Neff Yard, nor did they state carrier’s
intent to apply the SP rate of pay, guaranteed extra board and prohibition on subcontracting as
required by the O’Brien Proposed Award. TCU demanded that UP abide by the O’Brien
Proposed Award, noting that, in the absence of a commitment to do so, the union would take
appropriate action to enforce the award.

UP responded by letter of September 8, 1999 (TCU Exhibit 11), indicating that it had
requested another executive session, that UP did not agree with TCU’s interpretation of the
O’Brien Proposed Award, and that the carrier was not creating any positions on the UP side of
the operation at Kansas City. UP maintained that the only way that affected SP clerical
employees could move “to the UP side of the operation” would be if they would replace existing

UP clerical employees. UP’s August 30, 1999 notices abolishing the twelve clerical positions,
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which were also subject to the June 11, 1998 notice giving rise to the O’Brien decision, will
become effective on October 29, 1999.
By decision dated October 22, 1999, Arbitrator O’Brien issued his final decision in this

matter (TCU Exhibit 1). Mr. O’Brien modified the proposed award, at UP’s request, to provide

that the consolidated crew hauling work was to be governed by a single collective bargaining

agreement. However, he rejected UP’s position that it be the UP-CBA, finding that the
consolidated work is to be placed under the SP Agreement because of its higher wage rates,

superior extra board rules, and subcontracting prohibition.

B. UP’s Consolidation of Crew Hauling Work

Notwithstanding the arbitration then pending or the representations made in its September
11, 1998 letter that it would delay implementation of its June 11, 1998 notice, UP has been
consolidating the crew hauling work between Kansas City and points on former SP lines and UP
lines since January 1, 1999. Between January and July of this year — i.e., while this arbitration
and award were pending — UP issued three notices to the labor organizations representing its
operating craft employees working on the former SP’s Jefferson City, Fort Madison, and
Herington lines. These notices, dated January 1, January 16, and July 5, 1999, respectively,
changed the reporting points for these operating employees from Armourdale Yard to Neff.
(Unrein Dec., Exhibits 2, 3, and 4) These employees continue, however, to board their trains at
the same locations they did prior to the change in reporting points. (Unrein Dec., 9; Beebe Dec.

95) Beginning in January 1999, as crew hauling commenced to be consolidated, UP has utilized




an independent contractor to perform line haul’ work from both Neff and Armourdale Yards in

violation of the SP rules prohibiting subcontracting.* UP has in fact consolidated all crew
hauling work in Kansas City under the terms of the UP-CBA, and has failed to comply with the
terms of the O’Brien Award. Specifically, UP has (1) paid crew haulers in Kansas City the
significantly lower utility clerk’s daily rate of pay set forth in the UP-CBA, rather than the higher
rate of pay of the SP-CBA; and (2) used independent contractors to perform work in violation of
the SP-CBA

In spite of UP’s reservation of its right to cancel its original notice and to reissue a new
one, the August 30, 1999 notices and its prior conduct are in violation of the O’Brien Award. By
letter dated September 11, 1998, UP agreed to TCU’s request that it delay implementation of the
June 11, 1998 notice, reserving

the right to immediately effect the changes outlined in the original notice upon

receipt of the Arbitrator’s Award in the event a decision favorable to the Carrier is

rendered without further notice (i.e., a new 60 day notice) to the Organization.

Additionally. in the event circumstances change, the Carrier reserves the right to

cancel the original notice at any time prior to or after the arbitration Award is

rendered, canceling all assignment and option forms and serving a new 60 day

notice, which, if necessary, would not be placed into effect until after a decision is

rendered by the Referee.

(TCU Exhibit 4)

3L ine haul” work, for purposes of this petition, refers to crew hauling work performed
between a rail yard and various points on a rail line (also known as “deadhead” and relief runs),
such as is necessary to ensure the carrier complies with federal Hours of Service Laws.

UP has also utilized an independent contractor to haul crews between the Ncff Yard and
area hotels, we submit, in violation of both the UP and SP-CBA. Grievances filed under the UP-
CBA are currently pending.
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This reservation of rights to cancel the June 1998 notice does not give UP the authority to

begin the implementation of the notice by consolidating crew hauling in Kansas City before the

arbitration hearing is even held; complete the consolidation of crew hauling work in Kansas City

after the cancellation of the notice; and then issue new notices involving the same twelve
positions from its original June 11, 1998 notice, identified by the O’Brien Award as performing

crew hauling duties. This bizarre chronology of events is summarized below:

Chronology of Events in Kansas City

June 11, 1998 UP issues a notice, pursuant to NYD-217, of the Carrier’s
intent to consolidate clerical work at the former SP’s
Armourdale Yard in Kansas City, KS, with work at UP’s
Neff Yard in Kansas City, MO.

September 11, 1998 UP sends a letter to TCU agreeing to expedited arbitration,
and further agrees not to implement the transaction until a
decision is rendered by the arbiirator.

January 1, 1999 UP changes reporting points (from Armourdale Yard to
Neff) for former SP crews working on the Jefferson City
line; UP also begins subcontracting crew hauling between
Kansas City and points ¢~ the Jefferson City line.

January 6, 1999 Arbitration hearing over the 6/11/98 notice is held before
Arbitrator Robert O’Brien in Boston, MA.

January 16, 1999  UP changes reporting points (from Armourdale to Neff) for
former SP crews working on the Fort Madison line; UP
also begins subcontracting crew hauling between Kansas
City and points on the Fort Madison line.

March 25, 1999 Arbitrator O’Brien issues his proposed award. UP requests
Executive Session and states it cannot meet until June 2,
1999, at the earliest.

May 18, 1999 UP notifies Arbitrator O’Brien and the TCU that it is

cancelling the 6/11/98 notice, and argues that no arbitration
award should issue because the dispute is now moot.




June 2, 1999 Executive session held. UP argues award now moot.

July 5, 1999 UP changes reporting points from Armourdale to Neff for
former SP crews working on the Herington line; UP also
begins subcontracting crew hauling between Kansas City
and points on the Herington line.

August 25, 1999 Arbitrator O’Brien finds that the dispute is not moot, and
issues his award, which reaffirms the positions taken in his
3/25/99 proposed award.

August 30, 1999 UP issues two new notices, abolishing twelve SP clerical
positions at Armourdale. Each performed crew hauling as
part of its duties.

September 8, 1999  UP requests another executive session.

October 15, 1999 Executive session held.

October 22, 1999 Final Award issues.

We submit that UP has engaged in a subterfuge designed to avoid the effect of the

O’Brien Award. For the reasons set forth below, it should be directed to comply with that award

and cease the implementation of its August 30 notices.

Specifically, TCU requests that the Board order the UP to comply with the O’Brien

Award by ceasing and desisting from (1) paying employees performing the crew hauling work in

Kansas City daiiy wages lower than those set forth in the SP-CBA for employees performing
such work; and (2) using independent contractors to perform crew hauling work in Kansas City.
Further, TCU reguests that the Board order UP to cancel its August 30, 1999 notices; preserve
the status quo by keeping the twelve SP clerks on active duty; and remand to the parties, under
Arbitrator O’Brien’s continuing jurisdiction, the determination of the selection and assignment of

forces to perform the consolidated crew hauling work under the SP agreement.




As we demonstrate below, this relief is warranted in this matter because: (1) the O’Brien
Award demonstrates the merits of TCU’s case; (2) failure to issue such an order will cause

irreparable harm both to the jurisdiction of the Board and to the involved employees; (3) UP will

not suffer substantial harm as a result of such an order; and (4) the public interest is served by

preventing the UP from openly defying the substance of the arbitrator’s award.

The Board Should Order UP to Comply With the O’Brien Proposed Award.

Arbitration awards issued pursuant to Article I, Section 11 of New York Dock are
presumptively valid,
Qelwein. 1A, 3 1.C.C.2d 729, 736 (1987) (“Lace Curtain”) (arbitrators granted substantial
deference by tkc Board in reviewing New York Dock arbitrations), and are enforceable as orders
of the Board. 49 C.F.R. §1115.8 (arbitration award is not automatically stayed by the timely
filing of an appeal; separate request for a stay is required); 49 C.F.R. §1115.2 (arbitration awards
which are not effectively appealed “shall become the action of the Board”). Thus, a party’s
failure or refusal to comply with a Section 11 award effectively constitutes a violation of a Board
order.

Arbitrator O’Brien has issued his award, finding that the crew hauling work in Kansas
City must be performed subject to the terms of the SP-CBA, including the applicable wage rates,
subcontracting prohibition, and extra board rules. That Award is valid unless reversed by the
Board consistent with the procedures set forth in 49 C.F.R. §1115.8 and Lace Curtain. Even if

UP petitions the STB to review the Award, it may not simply ignore the Award and continue




implementing its notice pending the outcome of such a petition. UP is required to comply with

the Award, unless and until it is modified.

We would further request that the Board affirmatively adopt Arbitrator O’Brien’s
reasoning on the selection of the CBA applicable to the consolidated crew hauling work. In
Carmen III this Board has established the standards for arbitrators to apply when considering the
override of CBA’s. In this case, Arbitrator O’Brien has applied those standards to a situation
where the CBA selected by e carrier was demonstrably inferior in certain critical respects —
wage rates, subcontracting, and extra board rules. The importance of this issue, we submit,
warrants a full Board review; and to assist the Board in this regard, we are submitting the parties’
briefs and the full record.

With respect to crew hauling functions in the Kansas City metropolitan area, the UP’s
June 11, 1998 notice (upon which the O’Brien Award is based) covers the same positions as the
August 30, 1999 notices. However, as noted above, UP began the actual consolidation of crew
hauling in January of 1999 and completed that process in July 1999.

Soon after Arbitrator O’Brien issued his proposed award on March 25, 1999, UP
withdrew the June 11 notice with full knowledge that it had already begun consolidating this
crew hauling work. While UP sought an executive session for the ostensible purpose of arguing
that the withdrawal of the June 11 notice rendered the proposed award moot, UP continued to
take steps to implement the transaction contemplated in the notice. On July 5, 1999, less than
two months after supposedly cancelling this notice, UP changed the reporting point for former SP
crews working on the Herington line from Armourdale to Neff, once again placing the work of

hauling those crews under the terms of the UP-CBA. Following the issuance of Arbitrator
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O’Brien’s August 25, 1999 decision rejecting UP’s mootness arguments, the UP issued notices

dated August 30, 1999, abolishing the positions of twelve SP clerks with crew hauling duties,

effective October 29, 1999, thereby consolidating crew hauling work in Kansas City, as called for
by the original June 11, 1998 notice.

This chronology of events clearly demonstrates UP’s effort to circumvent the arbitrator’s
(and, consequently, the Board’s) authority. While the UP had reserved the right to cancel its
June 1998 notice, it should not be permitted to cancel that notice after it had already begun its
implementation and then issue a new notice after it had completed the consolidation of crew
hauling work in Kansas City. We submit that, against this background, UP should now oe
required to comply with the O’Brien Award. That Award sets forth that UP may only
consolidate crew hauling work by applying the SP-CBA to employees performing this work.
Despite the award’s terms, the crews are now being hauled by lower-paid UP utility clerks and
independent contractors, both practices that violate the O’Brien Award. Absent the Board’s
issuance of an order to comply with the award, twelve positions with crew hauling duties at
Armourdale will be abolished.

The UP’s violation of the O’Brien Proposed Award amounts to a violation of a Board

order. TCU respectfully requests that the Board direct UP to cease such a flagrant violation of

the New York Dock conditions.




I The Board Should Order the UP to Cancel Its August 30, 1999, Notice, and
to Preserve the Stutus Quo.

In addition to enforcing the O’Brien Proposed Award, TCU requests that the Board order

the UP to cancel its notices of August 30, 1999, in which it states that it will abolish the positions

of twelve (12) SP clerks at the Armourdale Yard; preserve the status quo for the affected
employees by not otherwise laying them off; and that the questions of the selection and
assignment of forces be remanded to the parties, with Arbitrator O’Brien maintaining continuing
jurisdiction over this issue. Failure to issue such an order will do irreperable harm both to the
twelve affected employees and to the Board’s own jurisdiction. UP can show no comparable
harm to be suffered from the issuance of such an order. Finally, issuing such an order will
clearly serve the public interest by preserving the Board’s jurisdiction and authority to interpret
and enforce the New York Dock Conditions.

To justify the issuance of such an order, TCU must demonstrate: (1) it is likely to prevail
on the merits of the underlying dispute; (2) failure to issue the order will result in irreparable
harm; (3) such irreparable harm outweighs any harm the issuance of the order would inflict upon

the party against whom it is sought; and (4) issuiug the order serves the public interest.

Fin. Docket No. 30965 (Sub-No. 4)(October 30, 1995), at *1. For the reasons set forth below,

TCU respectfully submits that a cease and desist order is warranted in this matter under the

Holiday Tcurs standard.




A.  TCUIs Likely to Prevail on the Merits.

TCU has already prevailed on the merits in this matter. The O'Brien Award clearly states
that any consolidation of SP and UP crew hauling work must be done pursuant to the SP
Agreement. The issue before this Board is whether the UP can circumvent that award by
implementing its consolidation, cancelling’the original June 11, 1998 notice, and then, after the
consolidation has been completed, issuing a new notice. For the reasons set forth above, we
submit that UP should rot be permitted to do so. The first step in securing compliance with the

award is ordering the cancellation of the August 30 notices.

Failure to issue a cease and desist order in this matter will also cause irreparable harm to
the jurisdiction and authority ot the Board, as well as to the affected SP employees.

The UP’s effort to consolidate the crew hauling work formerly performed by the SP
clerks at Armourdale to the UP-CBA, while at the same time abolishing the SP clerical positions,

strikes directly at the heart of the negotiation and arbitration processes contemplated in New

York Dock. Inits July 20, 1998 decision in CSX/NS-Control and Operating

Leases/Agreements—Conrail, STB Fin. Docket No. 33388 (Decision No. 89) (“Conrail”), the

Board emphasized its reliance upon and deference to these procedures:

In approving a rail merger or consolidation such as this, we have never made
specific findings in the first instance regarding any CBA changes that might be
necessary to carry out a transaction, and we will not do so here. Those details are
best left to the process of negotiation and, if necessary, arbitration under the
New York Dock procedures. For us to make determination on those issues now
would be premature. We will resolve them only as a last resort, giving deference
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to the arbitrator. Specifically, this means that our approval of this transaction
does not indicate approval or disapproval of any of the CBA overrides that
applicants have argued are necessary to carry out the transaction; the
arbitrators are free to make whatever findings and conclusions they deem
appropriate with respect to CBA overrides under the law.

Conrail, at 126-27 (emphasis added; intern2i citations and footnotes omitted). The Board has
also emphasized ti.c importance of good faith negotiations in its recent decision in Canadian

k W.R

Fin. Docket 33556 (Decision No. 37) (May 21, 1959) (CN/IC):
We admonish the parties to bargain in good faith to embody implementing
agreements in CBAs rather than having such agreements arbitrally imposed.
Good faith bargaining has always been an integral component of the New York
Dock process. Applicants conceded at oral argument that the arbitrator, and the
Board, if necessary, could properly take notice of any abuse of process in their
deliberations.
CNI/IC, at 42; see also September 28, 1999, Testimony of STB Chair Linda Morgan before the
Senate Commerce, Science and Transportation Committee, at 16, 17 (citing Conrail and CN/IC).
The Board’s ability to rely upon an effective and good faith negotiaiion process for
enforcing New York Dock is undermined by the UP’s actions in this matter. The chronology of

UP’s notice, implementation, cancellation, and issuance of a new notice demonstrate its intent to

circumvent the arbitration process. The Board should not countenance the undermining of

arbitral procedures central to the enforcement of the New York Dock conditions. Allowing UP

to violate the O’Brien Proposed Award with impunity would do irreparable harm to the Board’s

statutory authority under 49 U.S.C. §11326.




Failure to impose a cease and desist order will also visit irreparable harm on the affected

employees. One of the central tenets of New York Dock precedent is that affected employees are

provided the opportunity to follow their work when it is consolidated. UP, however, has taken
the position that the affected employees have no work to follow. However, as we noted above,
much of the crew hauling work is being performed by an independent contractor, in violation of
the SP-CBA. Whether new positions will be needed once subcontracting is terminated, and the
selection and assignment of forces as well as seniority rights of the affected employees must be
resolved before these positions can be abolished. To do otherwise will irreparably harm the

prescribed New York Dock bargaining process, as well as the affected employees.

Issuance of an order to cease and desist from implementing the August 30 notice and to
preserve the status quo in this matter will not impose any substantial harm upon UP. Requiring
UP to comply with this Award (and, therefore, with an order of the Board) cannot be reasonably

construed as imposing harm on UP - such an order merely ensures that UP meets its legal

obligations under New York Dock.

The public interest is also served by issuance of such an order. The Board has expressly
relied upon the good faith negotiation and arbitration processes in order to :acilitate the New

York Dock conditions. See Conrail, at 126-27; CN/IC, at 42. As noted above, issuance of a
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cease and desist order here advances the public’s interest in ensuring that these procedures play
the central role envisioned by the Board. No public purpose is served by allowing a carrier to

impose its own interpretation of New York Dock on violaiion of an arbitrator’s decision.

III. Conclusion

For the reasons stated above, TCU asks that the Board order UP to comply with the

O’Brien Proposed Award in its entirety and, specifically, those portions (1) prohibiting the UP

from using contractors to perform crew hauling work, and (2) requiring that said work be
performed under the pay rates set forth in the SP-CBA. TCU also asks that the Board order the
UP to (1) cancel its August 30, 1999 notices abolishing the positions of those twelve (12) SP
clerks; (2) preserve the status quo regarding the employment status of these individuals; and (3)
remand to the parties, under Arbitrator O’Brien’s jurisdiction, all issues pertaining to selection
and assignment of forces, including the seniority rights of affected employees.

Respectfully submitted,

Sl A,

Mitchell M. Kraus

General Counsel

Christopher Tully

Assistant General Counsel

TransportationeCommunications
International Union

3 Research Place

Rockville, Maryland 20850

(301) 948-4910

Date: October 25, 1999
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I hereby certify that a copy of the foregoing Petition for Enforcement of an Article I,
Section 11 Arbitration Award and for an Order to Cease and Desist was served this 25" day of
October, 1999, via first-class mail, postage prepaid, upon:

Brenda J. Council, Esquire
Kutak Rock

1650 Farnam Street
Omaha, NE 66102-2186
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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No. 32760
TRANSPORTATION-COMMUNICATIONS INTERNATIONAL UNION
and

SOUTHERN PACIFIC RAILWAY LINES (SSW)
UNION PACIFIC RAILROAD COMPANY

1. I am the Chairman of the Protective Committee for Transportation®
Communications International Union District 284. 1 have served as District Chairman since 1998,
and previously as Chairman of the Protective Committee for TCU Local 234 (District 284's
predecessor entity) since 1993.

0.4 As District Chairman (and Local Chairman before that), I represent those
employees of the Union Pacific Railroad (“UP”") employed in the clerical craft and class who work

in the Kansas City Metropolitan Area. Specifically, | represent these members with respect to

grievances raised under the applicable collective bargaining agreement (“UP-CBA”), including

those provisions of the UP-CBA that relate to the exclusive rights of UP clerical employees to
perform certain types of work in the Kansas City Metropolitan area.

3 Under the UP-CRBRA, UP utility clerks represented by District 284 have the
exclusive right to haul UP crews to all points within a thirty (30) mile radius of the UP’s Neff

Yard, in Kansas City, MO.




4 Between January and July of 1999, UP changed the reporting points for the crews

working on the former SP’s Jefferson City, Fort Madison, and Herington lines. Prior to the

effective dates of these notices, these crews reported to the former SP’s Armourdale Yard;
currently, these crews report to the UP’s Neff Yard.

5 Despite this change in reporting points, these former SP crews continue to board
their trains for service at the same locations they did prior to the effective dates of these notices.
UP utility clerks generally haul these crews between the Neff Yard office and their trains, whether
at Armourdale or elsewhere.

6. Since the change in reporting points, the UP utility clerks have been responsible
(pursuant to the UP utility clerks collective bargaining agreement) for performing crew hauls
between the Neff Yard and those points on the former SP lines within the metropolitan Kansas
City area. UP utility clerks have not performed any crew hauls between Nefl' Yard and points on
the former SP lines that extend beyond the 30 mile jurisdictional limit.

7. Since the UP changed these reporting points for former SP crews, the railroad has
used independent contractors to perform crew hauls between Kansas City and those points on the
former SP lines which fall outside of District 284's exclusive jurisdiction (i.e., more than 30 mile

radius).
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'Ideclm:underpenaltyofperjurythattheforegoingtobeuueandmcumetothcbenot

knowledgc and recolleciion.

At




BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No. 32760
TRANSPORTATION-COMMUNICATIONS INTERNATIONAL UNION
and

SOUTHERN PACIFIC RAILWAY LINES (SSW)
UNION PACIFIC RAILROAD COMPANY

1. I am the Chairman of the Protective Committee for Transportations
Communications International Union District 150. 1 have served as District Chairman since 1993.

2 As District Chairman, | represent those employees of the former Southern Pacific
Railway (“SP”) employed in the clerical craft and class who work in the Kansas City Metropolitan

Area. Specifically, I represent these members with respect to grievances raised under the

applicable collective bargaining agreement (“SP-CBA”"), including those provisions of the SP-

CBA that relate to the exclusive rights of SP clerical employees to perform certain types of work
in the Kansas City Metropolitan area.

3. Since 1980, SP clerical employees (working out of SP’s Armourdale Yard in
Kansas City, KS) held the exclusive right to haul SP crews within the Armourdale Yard and
between Kansas City and all points on SP lines as far west as (but not including) Topeka, KS, and
as far east as Lees Summit, MO. In addition, SP clerical employees at Armourdale had the

exclusive right to haul SP operating crews to and from foreign carrier lines (e.g., Norfolk




Southern Ry.) within this defined geographic radius.

4. The Jefterson City, Fort Madison, and Herington rail lines are former SP lines
upon which former SP crews continue to operate. Crew hauling between Kansas City and points
on these lines (between Topeka and Lee’s Summit, MO) are within the SP clerks’ exclusive scope
rights under the SP-CBA.

S. Under the SP-CBA, crew hauling within the Armourdale Yard also falls within the
exclusive scope rights of the SP clerks.

6. Between January and July of 1999, UP issued three bulletins to change reporting
points for the former SP crews on the Jefferson City, Fort Madison and Herington lines. The first
bulletin, effective January 1, 1999, changed the reporting point for former SP crews working on
the jeffersun City line frem the Armourdale Yard to the UP’s Neff Yard in Kansas City, MO.
Attached as Exhibit 1 to this declaration is a copy of the January 1 notice.

: The second bulletin, effective January 16, 1999, changed the reporting point for
former SP crews working on the Fort Madison line from the Armourdale Yard to the Neff Yard.
Attached as Exhibit 2 to this declaration is a copy of the January 16 notice.

8. The third bulletin, effective July 5, 1999, changed the reporting point for former
S¥ crews working on the Herington line from Armourdale Yard to Neff Yard. Attached as

Exhibit 3 to this declaration is a copy of the July 5 notice.

9. Despite this change in reporting points, nothing has changed with respect to the

locations where these former SP crews board their respective trains to commence service, and UP
utility clerks generally haul these crews between the Neff Yard office and their trains, in violation

of the rights of SP clerks to haul SP crews both inside and outside of the Armourdale Yard.

3.




10. Since the issuance of these bulletins, the SP clerks stationed at Armourdale are no

longer hauling former SP crews between Armourdale and points on SP and foreign lines.
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T declare under penalty of perjury that the foregoing to be true and accurate to the best of

JQV/ J';LJ
Lester). Unrein ()

LESLre™

knowledge and recollection,
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UNION PACIFIC RAILROAD COMPANY
TYPE: GENERAL ORDER SUPERINTENDENT BULLETIN X ORG/BULLTN ¢ 00107
CAD OFFICE BULLETIN DIGICON OFFICE BULLETIN
g 'ICE UNIT(S): 035

SUBDIVISION:
SERVICE CLASS: TEY MOFUW MECH DISP ALL X

EFFECTIVE DATE: 01/01/99 00:01
CANCELLATION DATE: 12/31/99 23:59
SIGNATURE: R M SCOGGINS
SIGNATURE TITLE: SUPERINTENDENT

SUBJECT TITLE: 106-ON/OFF PUTY POINTS, L

UNION PACIFIC RAIL ROAD
KANSAS CITY SUPERINTENDENT BULLETIN NO. 106

PURPOSE :
ON/OFF DUTY POINTS, LODGING

THE PUKRPOSE OF THIS NOTICE IS TO CHANGE ON DUTY/OFF DUTY AND LODNGING
FOR FORMER SP/SSW CREWS WORKING IN AND OUT OF KANSAS CITY FROM JEFF

CITY.

EFFECTIVE: 0001, JANUARY 01, 1999

CANCELLATIONS:

SPECIFIC THE ON DUTY AND OFF DUTY FOINT FOR ALL FORMER

WORDING: spP/8SW ENGINEERS & CONDUCTORS WORKING IN & OUT
OF KANSAS CITY FROM JEFF CITY IS CHANGED TO
6400 MARTIN AVENUE, NEFF YARD, KANSAS CITY, MO.
THE DESIGNATED LODGING PLACE AT KANSAS CITY
WILL BE THE HAMPTON INN, 1051 N. CAMBRIDGE
KANSAS CITY, MO.
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UNION PACIFIC RAILROAD COMPANY
TYPE: GENERAL ORDER SUPERINTENDEMT BULLETIN X ORD/BULLTN # 00220
CAD OFFICE BULLETIN DIGICON OFFICE BULLETIN
§. JICE UNIT(E): O3

SUBDIVISION:
SERV1CE CLASS: TEY  MOFW MECH pISP ALL X

EFFECTIVE DATE: 01/16/99 00:01
CANCELLAYION DATE: 12/31/9% 23:359
SIGNATURE: R M SCOGGINS
SIGNATURE TITLE: SUPERINTENDENT

SUBJECT TITLE: 120-CHANGE -ON OUTY/O0FF 0OU

UNION PACIFIC RAIL ROAD
KANSAS CITY SUPERINTENUENT BULLETIN NO. 120

PURPDOSE :
CHANGE ON DUTY/OFF DUTY POINT/ROAD CREWS WORKING IN AND OUT OF KANSAS

CITY FROM FORT MADISON.

THE PUKFOSE OF THIS NOTICE 18 TO ADVISE CREWE THAT THE OM DUTY/O0FF
DUTY POINT HAS HEEN CHANGED FOR ROAD CREWS WORKING IN AND OUT OF
KANSAS Cl7Y FROM FORY MADISON,

EFFECTIVE: 0001, JANUARY 16, 1999

CANCELLATIONS :

THE ON DUTY AND OFF DUTY POINT FOR ENGINEERS AND CONDUCTORS WORKING IN
AND OUT OF KAMSAS CITY FROM FORT MADISON IS CHANGED TO 6400 HMARTIN
AVENUE , NFFF YARD, KANRAE CITY, 'MO.
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.

UNION PACIFIC RAILROAD COMPAMY

. 11 1111, 120 ) €5 4 ettt

UNION PACIFIC RAILRQAD
KANEAS CITY SUPERINTENDENT BULLETIN HO., 144

RPURPOSE
TO CHANGE OM DUTY / OFF DUTY POINT FOR ROAL CREWSE WORKING IN“anNn QUT

OF KANSAS CITY FROM HERINGTON, KS.

FFFECTIVE: 0001, JULY 0%, 1999

CANCELL.ATIONG

EFFECTIVE SULY 5, 1997 THE ON DUTY AND OFF JUTY POINT FOR ENGINEERS
AND CONDUCTORS WORKING IM AND OUT OF KANSAS CITY FROM HERINGTON, K€,
I6 CHAMAED TH 4400 MARTIN AVENUE, NEFF YARD, KaMSasS CITY, MO,

SIGNATURE: R m SCOGGINE
SIGNATURIT YITLE: SUPERINTENDENT







BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

STB Finance Docket No. 32760 -k > L

TRANSPORTATIONCOMMUNICATIONS INTERNATIONAL UNION
and
SOUTHERN PACIFIC RAILWAY LINES (SSW)
UNION PACIFIC RAILROAD COMPANY

EXHIBITS TO
PETITION FOR ENFORCEMENT OF AN
ARTICLE 1, SECTION 11 ARBITRATION AWARD AND
FOR AN ORDER TO CEASE AND DESIST

ENTERED Mitchell M. Kraus
e SFA—— General Counsel
0CT 26 1999 Christopher Tully
Assistant General Counsel
Publle Besord TransportationeCommunications
International Union
3 Research Place

Rockville, Maryland 20850
(301) 948-4910




TCU Exhibit 1
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RoOBERT M. O'BRIEN
ATTORNEY AT LAW
16 Fox HaL Lanx
MILTON, MA 02186
(617) 6960833

October 21, 1999

Dean D. Matter, General Director — Labor Relations
Union Pacific Railroad

1416 Dodge Street

Omaha, Nebraska 68179

-and-
Robert F. Davis, President

ASD/TCU
53 W. Seegers Road

. Aslington Heights, IL 60005

RE: SECTION 11 NEW YORK ARBITRATION
(Consolidation at Kansas City Terminal)

Gentlemen:

I am enclosing herewith an executed copy of my Award in the above-referenced matter.
Based on the arguments advanced at the October 15, 1999 executive session, I bave made
changes to the draft Award that 1 forwarded you on March 25, 1999 on page 12 and pages 20
through 22. On page 12 a new paragraph was added before Question #2. The changes on pages
20 through 22 should be self-explanatory. Other than these changes the draft Award basnot -
been altered. If you have any questions, please feel free to contact me.

Very truly yours,

fodatt W. O A

Robert M. O'Brien
New York Dock Arbitrator

RMO’B/amm
enclosures
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ARBITRATION COMMITTEE ESTABLISHED
PURSUANT TO ARTICLE I, SECTION 11,
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS
In the matter of arbitration between:

Transportation Communications
International Union

-..d.
Union Pacific Railroad Company
STATEMENT OF TH) JSSUE
After carefully reviewing the extensive record submitted to this Committee, we

submit that the following accurately reflects the questions that must be decided in this
arbitration:

Question #1

Does the Carrier’s Notice of June 11, 1998, involving

positions located at Armourdale, Kansas and Kansas City,

Missouri, contemplate a “transaction” pursuant to the

parties’ December 16, 1996 Implementing Agreement and

the New York Dock Conditions?

Question #2

If the answer to Question No. 1 is in the affirmative should
the UP/TCU Collective Bargaining Agreement or the
SP/TCU Collective Bargaining Agreement apply to those
cmployees affected by the “transaction”?

BACKGROUND
On November 30, 1995, the Union Pacific Corporation (hereinafter referred to as
ﬂnCuﬁaonthP)ﬁbdappliaﬁmwiththelmrmComCunnimaCC)
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mldngappmvdtoobﬁincouumncomlmdwmgedwnﬂcuﬂmmuedby
the UP (Union Pacific Railroad Company and Missouri Pacific Railroad Company) with
the rail carriers controlled by the Souther Pacific Rail Corporation (Southern Pacific
Transportation Company-Eastern and Western Lines, St. Louis Southwestern Railway
Company, SPCSL Corporation, and the Denver & Rio Grande Western Railroad
Company). In its application, the Carrier declared that significant economies and
efficiencies could be achieved by the merger of these railroads which would provide a
transportation benefit to the public. Following extensive hearings and testimony, the
Surface Transportation Board (hereinafter referred to as the STP or the Board,), successor
to the ICC, approved the Carrier’s application on August 6, 1996 in Finance Docket No.
32760. In approving this merger, the STB imposed the New York Dock Conditions
adopted by the ICC in Finance Docket No. 28250, 360 ICC 60 (1979).

In accordance with the requirements of the New York Dock Conditions, on
September 16, 1996, the Carrier served notice on the Allied Services Division of the

Transportation Communications Union (hereinafter referred to as the TCU or the

Organization) of its intent 1o consolidate clerical forces throughout the merged Union
Pacific-Southern Pacific Transportation Company (hereinafter referred to as the Southern

Pacific or the SP) system. The parties entered into negotiations and signed Implementing
Agreement No. NYD-217 (hereinafier referred to as NYD-217) on December 18, 1996.
NYD-217 provides, in pertinent part, as follows:

... WHEREAS, pursuant to Article I, Section 4 of the
New York Dock Conditions, the following Agreement is
made 1o cover the general rearrangement of functions
throughout the UP and the SP, and this rearrangement is
made to effect the merger of the UP and SP properties. It is
expected that the completion of this rearrangement will
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involve all areas of the merged railroad’s organizational
structure.

UP and SP expect that the rearrangement v 1l be
implemented in several stages. The Company anticipates
that at least 1,800 clervical employees will be affected.
These employees are now positioned at various locations
across the UP and SP.

The rearrangement of mﬁloyees and/or work will
commence after the effective date of this Agreement. . . .
ARTICLE Il - TRANSACTIONS

After the effective date of this Agreement, the Company
will commence rearrangement and consolidation of work
and positions from locations througho- t SP and UP.

The Company will provide the Organizatiou with a detailed
plan by location of transactions to take place and
distribution of remaining work. The plan will include a
listing of the jobs to be abolished and the incumbents; the
jobs 10 be created, the approximate date(s) of transfer; a
description of the work to be transferred and the dwposition

of work to remain, if any. If the transfer of employees or
the abolishment of jobs is involved, the plan for each
location may be implemented sixty (60) days or later after
issuance. It is understood that the sixty (60) days
contemplates five (5) days or more notice to the
Organization, twenty (20) days for employees 10 make
election, five (5) days for the Carrier to award employee
options, and thirty (30) days to prepare for and complete
the move. If the plan involves only the transfer of work,
such transfer may occur thirty (30) days or later after
issuance.

After notifying the Organization of the plan to transfer
work and/or employees, the General Chairman may request
a meeting to discuss the Carrier’s plan. A request for a
meeting from the involved General Chairman must be
made within five (5) days after the Carrier’s plan notice is
received by the Union, and said meeting must be held
within ten (10) days after the Union's request is received by
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The parties also agreed to numerous Letters of Understanding that were appended
to NYD-217. Letter of Understanding No. S addresses the procedure for bulleting
positions that will be established as a result of the transfer of work pursuant to the
Implementing Agreement. Letter of Understanding No. 18 provides that SP employees
transferring to the UP and UP employees transferring to the SP will have certain rates of
pay protected. The protected rates are enumetated in the Letter of Understanding.

Immediately following the signing of NYD-217, the Carrier began preparing
Notices pursuant to Article 11 of that Agreement advising the Organization of its intent to
consolidate SP clerical work with UP clerical work. The first such Notice was served on
December 31, 1996. To date, the Carrier has served over 130 Notices which have
resulted in the consolidation of SP clerical work throughout the merged UP-SP system.

On June 11, 1998, the Carrier served the TCU with Notice of its intent to
consolidate clerical work at the Neff Yard and Armourdale Yard in the Kansas City
Terminal. The Neff Yard(s) is a UP facility in Kansas City, Missouri. The Armourdale
Yard is a former SP facility in Kansas City, Kansas. The two yards are approximately 10
miles apart. Clerical employces at Neff Yard work under a Union Pacific Collective

Bargaining Agreement (hereinafter referred to as the UPCBA) whereas clerical

employees at the Armourdale Yard work under a SP Collective Bargaining Agreement
(hereinafier referred to as the SPCBA). [The Agrecment is sctually a former St. Louis
Southwestern Railway Company Agreement. )

The June 11, 1998 Notice stated that the Carrier intended to eliminate all of the
clerical positions currently assigned to the SP Armourdale Yard operations and transfer
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all of this work to clerical positions 10 be established under the Union Pacific/TCU
Collective Bargaining Agreement. The Carrier amended this Notice on June 24, 1998,

On or around June 11, 1998, when the Notice was served on the Organization,
there were 43 clerical jobs filled by 42 employees at the UP Neff Yard. At the same
time, there were 21 clerical positions filled by 19 employees at the former SP
Armourdale Yard. For many of these positions, the UP rate of pay is lower than the
applicable SPmeofpu_y. The work performed by the SP clerical employees was to be
transferred to 15 Utility Clerk positions and six (6) Ramp Clerk positions under the
UPCBA, according to the June 11, 1998 Notice.

Prior to the merger of the UP and SP in 1996, there was an intermodal facility at

both the Neff Yard and Armourdale Yard. At the Armourdale intermodal ramp, loading

and unloading functions are performed by an independent contractor while the remaining
clerical ramp functions are performed by UP clerical employees. At present, the clerical
functions, as well as the loading, unloading and tie-down functions at the Neff Intermodal
Ramp are performed by an independent contractor.

Crew hauling operations at Neff Yard are divided pursuant to a 1991 agreement
between the UP and TCU. Under this sgreement, crew hauling within the Neff Yard
itself and between the yard and local hotels where operating craft employees lodge
between runs are performed under the UP Agreement. All crew hauling runs made from
Neff Yard to other points outside the facility are performed by an independent contractor.

anhnnlingmheAmomdaleYud,boﬂaMthmuwyudndmpoimsomside
the yard, is performed under the SP Agreement. Further, pursuant to a 1980 Total
Operating Procedures System (TOPS) Agreement applicable to the Armourdale Yard,
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all of this work to clerical positions 10 be established under the Union Pacific/TCU
Collective Bargaining Agreement. The Carrier amended this Notice on June 24, 1998.

On or around June 11, 1998, when the Notice was served on the Organization,
there were 43 clerical jobs filled by 42 employees at the UP Neff Yard. At the same
time, there were 21 clerical positions filled by 19 employees at the former SP

Armourdale Yard. For many of these positions, the UP rate of pay is lower than the
npplicableSPntzoquy. The work performed by the SP clerical employees was to be

transferred to 15 Utility Clerk positions and six (6) Ramp Clerk positions under the
UPCBA, according to the June 11, 1998 Notice.

Prior to the merger of the UP and SP in 1996, there was an intermodal facility at
both the Neff Yard and Armourdale Yard. At the Armourdalc intermodal ramp, loading
and unjoading functions are performed by an independent contractor while the remaining
clerical ramp functions arc performed by UP clerical employees. At present, the clerica!
functions, as well as the loading, unloading and tie-down functions at the Neff Intermodal
Ramp are performed by an independent contractor.

Crew hauling operations at Neff Yard are divided pursuant to a 1991 agreement
between the UP and TCU. Under this agreement, crew hauling within the Neff Yard
itself and between the yard and local hotels where operating craft employees lodge
between runs are performed under the UP Agreement. All crew hauling runs made from
Neff Yard to other points outside the facility are performed by an independent contractor.

Crew hauling at the Armourdale Yard, both within the yard and to points outside
the yard, is performed under the SP Agreement. Fucther, pursuant to a 1980 Total
Operating Procedures System (TOPS) Agreement applicable to the Armourdal: Yard,
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the Carrier is precluded from contracting out clerical work. Th= Scope Rule of the TOPS
Agreement prohibits the Carrier from removing vrork from TCU's jurisdiction. There is
no such restriction under the UPCBA, however, for ramp work at Neff Yard,

Pursuant to a longstanding TOPS Agreement on the Armourdale property, the
Carrier is required to maintain a guaranteed extra board consisting of a minimum of
fifteen percent (15%) of permanent employees. The corresponding UP Agreement at
Neff Yard requires 8 minimum exiza board of ten percent (10%) of permanent employees.

The seven ramp positions which the Carrier proposes to rebulletin at Armourdale

Yard under the UP Agreement will be paid at a daily rate of $120.61. This is $9.05, or

7%, less than the current rate under the SP Agreement for ramp clerks at Armourdale
Yard. These newly bulletined positions will be roughly equivalent to the current position
of ramp clerk at the Armourdale Yard, according to the Organization. The newly created
crew hauling positions at both Neff Yard and Amourdale Yard will pay a rate of pay
lower than the rate of the SP positions being abolished. The Organization contends the
rate will be between 34% and 36% lower than the present SP rates.

The Carrier's June 11 Notice proposes to abolish the following positions under
the SP AgreemcntnttheAunowdaqunﬂ: one Chief Clerk; two Assistant Chief
Clerks; uven Geneul Clerks; three Clerk/Telegraphers; one Janitor; and one Extra
Board position. In lieu of these positions, the Carrier intends to bulletin twelve “Utility
Clerk” positions and four Extra Board clerical positions. Of these twelve Utility Clerk
positions, six will be posted at Neff Yard, three will be posted at Armourdale Yard and
the remaining three will be assigned three days a week to Neff Yard and two days a week
to Armourdale Yard. All four Extra Board positions will be bulletined at Neff Yard.




 oCT-25-1999  13:52 ALLIED SERVICES-DIVISION 1 847 981 1890 P.28/23
o | @

Under the Scope Rule of the SP Agreement, crew hauling at the Armourdale Yard
may not be contracted out. Under the UP Agreement, crew hauling within the confines
of the Neff Yard is performed by UP employees represented by TCU. However, the UP
Agreement permits the Carrier to contract out crew hauling involving the pick up and
delivery of crews outside the Neff Yard.

On July 30, 1998, the TCU responded to the June 11, 1998 Notice. The
Organization claimed that the Notice was inappropriate and not in accordance with the
spirit and intent of NYD-217. Moreover, it would place the clerical employees at
Armourdale under an inferior collective bargaining agreement, according to the
Organization, since their rates of pay would be reduced considerably; clerical employees
could have their work contracted out; and the Extra Board Agreement at Neff Yard is
inferior to the Extra Board TOPS Agrecment at Armourdale. The Union requested the
Carrier to withdraw the Notice.

On September 11, 1998, the Carrier responded to the Organization’s July 30,
1998, letter. The Carrier insisted that the June 11, 1998 Notice and the changes proposed
therein embraced the spirit and intent of NYD-217. Nevertheless, it was willing to
submit the issue to final and binding arbitration if no agreement could be reached. UP
agreed to delay implementation of the changes proposed by the Notice pending the
outcome of arbitration subject to conditions set forth in its September 11, 1998, letter.

The partics subsequently established this Arbitration Committee under Article [,
Section 11, of the New York Dock Conditions. They submitted extensive evidence and

arguments in support of their respective positions in pre-hearing submissions. An
arbitration hearing was held on January 6, 1999, in Boston, Massachusetts. The Union
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and the Carrier also submitted post-hearing statements summarizing their respective
contentions.

It is the Organization’s position that no bona fide transaction is even contemplated
by the Carricr’s June 11, 1998 Notice since, save for crew hauling, no rearrangement of
forces will actually take place between Armourdale Yard and Neff Yard. Rather, the
ramp work and office work will remain distinct at cach facility. Indeed, there is no ramp
work performed by UP clerks at Neff Yard. To the extent that the Carier proposes to
remove certain outside of yard crew hauling work from Armourdale Yard, the

Organization contends that inasmuch as that work may be subcontracted, it does not

constitute a transaction. Therefore, since no work will be coordinated between
Armourdale Yard and Neff Yard, the Notice is simply a device to impose & collective
bargaining agreement with lower rates of pay and less favorable rules upon the
employees at Armourdale Yard, according to the TCU.

Assuming, arguendo, that a transaction is found to exist, only those positions
whose work is actually being coordinated should be subject to the Carrier’s June ] 1, 1998
Notice, in the Organization’s view. If this Committee concludes that a transaction exists
&s to certain positions and/or work being transferred to the Neff Yard, then the Carrier
should not be permitted to override the SPCBA rates of pay, subcontracting restrictions
and guaranteed extra board rules since there is no necessity for such an override, in the
Organization's opinion.

The Carrier maintains that it intends to transfer customers and workloads between
the TFC Ramp at Armourdale and the Intermodal Ramp at Neff Yard. Such a
commingling of work could not have occurred without the merger between the UP and
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the SP, the Carrier avers. Indeed, the whole Kansas City Terminal is being consolidated.
Therefore, this consolidation constitutes a “transaction” under both New York Dock and
NYD-217, according to the Carrier.

It is the Carrier's position that the UPCBA at Neff Yard is not inferior to the
SPCBAatArmoudaleYtduchimedbytheOtgmiuipn. And in any event, it
contends that NYD-217 gave it the unrestricted right to select what collective bargaining
agreement shall apply to employees whose work and/or positions are commingled.

Inasmuch as the preponderance (72%) of clerical positions at Kansas City fall
under the UPCBA, it is logical to place all clerical employees under this Agreement, in
the Carrier’s opinion. Moreover, Kansas City is going to be a pure UP Terminal with all
employees there working under UP collective bargaining agreements. Since the
efficiency of operations that will result from this transaction will provide a benefit to the
public, it is consistent with STB requirements, according to the Carrier.

FINDINGS AND OPINJON

Does the Carrier’s Notice of June 11, 1998 contemplate a
“transaction” pursuant to the parties’ December 16, 1996
Implementing Apreement and the New York Dock
Conditions?

The Organization concedes that the June 11, 1998 Notice regarding crew hauling

work constitutes a “transaction” under Asticle I of NYD-217 and the New York Dock

Conditions. The work of transporting all crews, both UP and former SP, is to be
commingled at the Kansas City Terminal. This commingling of work now performed
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separately at the Neff Yard and Armourdale Yale does indeed constitute a transaction
under both the New York Dock Conditions and NYD-217.

However, the Organization contends that since the ramp work and office work is
not being transferred between Armourdale Yard and Neff Yard there is no transaction
involving clerical employees working on the ramp and in the office at Armourdale Yard.
Abolishing positions and rebulleting them at the same location is not a transaction under
New York Dock or NYD-217, in the Organization’s opinion.

Article {1 of NYD-217 allows the Carrier to rearrange and consolidate work and
positions from locations throughout the merged SP & UP property. The Carrier contends
that it plans to transfer customers and workloads between the TFC Ramp at Armourdale
Yard and UP’s Intermodal Ramp at Neff Yard. But for the SP and UP merger this
rearrangement of work would not be possible, the Carrier maintains. Accordingly, the
transfer of this work between the UP Neff Yard and the erstwhile SP Armourdale Yard
constitutes a transaction under NYD-217 and the New York Dock Conditions, the Carrier

This Committee is constrained to conclude that the Carrier’s June 11, 1998 Notice
lacks the specificity mandated by Asticle II of NYD-217. Article II requires the Carrier
to provide the Organization with a detailed plan by location of transactions to take place
and distribution of the ren.aining work. The plan will include:

A listing of the jobs to be abolished and the incumbents
The jobs to be created

The approximate date(s) of transfer

A description of the work to be transferred and the
disposition of work to remain, if any
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The June 11, l”tNoﬁudouMmﬁdctheTCUwiﬂamedeuihdphn
mandawdbyArﬁclellmurdingthemnpworkmdoﬂieeworkauegedlytobe
rearranged and consolidated at Neff Yard and Armourdale Yard in Kansas City, in the
opinion of this Committee. Moreover, the Carrier did not explain who would service the
Intermodal Ramp at Neff Yard subsequent to a consolidation and rearrangement of this
work. Currenﬂy,dutrunpworkispeﬁdmedbymindcpudemoom,notby
clerical employees represented by the TCU. It appears that no intermodal work is being
transferred from Neff Yard to Armourdale Yard. And it is unclear from the June 11,
1998 Notice what ramp work and/or positions are being transferred from Armourdale
Yard to Neff Yar! and from Neff Yard to Armourdale Yard, if any.

Until the detailed plan required by Article I of NYD-217 is provided the
Organization this Committee cannot determine whether there is going to be a
rearrangement and consolidation of clerical ramp work and/or positions at Armourdale
Yard and Neff Yard in Kansas City pursuant to that Implementing Agreement. The
Carrier’s June 11, 1998 Notice involving crew hauling work and positions at these two
facilities does constitute a transaction, however.

Save for crew hauling, the June 11, 1998Noticedoesnouppwtocoordimte

scparate railroad facilities as contemplated by the ICC when it adopted the New York

Dock Conditions. Mdoesnouppnrtobeaeootdimtionormmngcmcmofmmp
work or positions at the Carrier's Kansas City Terminal. Accord' ig to the Notice, ten
(10) clerical positions are being abolished and rebulletined at the same location. This
does not constitute a coordination of seperate railroad facilities under New York Dock or
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a rcarrangement and coordination of work and/or positions pursuant to Article II of
NYD-217. Therefore, there is no “transaction” involving these positions.

The Carrier contends that this Committee exceeded its jurisdiction by finding part
of the June 11, 1998 Notice improper under NYD-217 while finding the remainder of the
Notice an appropriate notice under NYD-217. The Carrier maintains that the Notice must
be considered proper in its entirety or improper in its entirety. However, this Committee
respectfully disagre«s with the Carrier’s contention.

It must be emphasized that the June 11, 1998 Notice addressed three (3) distinct
funetions performed by clerical employees at the Kansas City Terminal: |

(1) office work
(2) ramp work
(3) crew hauling

Since the Notice embodied these three discrete job activities performed by clerical
positions at Neff Yard and Armourdale Yard, this Committee had the right to decide
whether there was a “rearrangement and consolidation of work and positions” in each
instance. Concluding that office work and ramp work was not being rearranged or
consolidated at the Kansas City Terminal but crew hauling was being rearranged and

consolidated was entirely appropriate, in our view.

Question #2

If the answer to Question No. | is in the affirmative, should
the UP/TCU Collective Bargaining Agreement or the

SP/TCU Collective Bargaining Agreement apply to those
employees affected by the “transaction™?
Assn. 499 U.S. 117,

133 (1991), the United States Supreme Court held that the so-called immunity provision
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in the Interstate Commerce Act [49 US. C. 1 1341(a)] which immunized an approved
transaction from “antitrust laws and from all other law,” included the obligations imposed
by the terms of a collective bargaining agreement. However, the Court ruled that the
immunity provision does not exempt carriers f.om gl{ lew but rather only from laws
“necessary lo carry out an approved transaction.” In Norfelk & Western Rwy., the
Supreme “ourt affirmed decisions rendered by the ICC in the so-called Carmen ] case, 4
1.C.C. 2™ (1988) and Digpatchers |, 4 1.C.C. 2%,
In Carmen I, the ICC declared that:

“ [T]he carrier is permitted to carry out and fully implement

(a transaction the Commission has authorized) despite

potential impediments in existing agreements upon

compliance with the provisions for the protection of the
rights of employees contained in New York Dock or
imposed by the Commission upon the involved transastion.
As the committee found, and we agree, it has the authority
1o override these obstacles in the implementing agreement
it will fashion.”
In Cammen Il [CSX Corp = Contro) — Chessic and Seaboard Cogst Line

Industries, Inc. 6 1.C.C. 2™ (1990)] the ICC emphasized that collective bargaining
agreements and the Railway Labor Act should not be overridden simply to faciliate a

transaction but should be required to yield only when and to the extent necessary to
permit the approved transaction to proceed (emphasis added). Carmen Il defined the

scope of arbitrators’ authority to modify collective bargaining agreements under Article I,
Section 4, of New York Dock by reference to the arbitral practice between 1940 and
1980, a period of labor peace involving rail mergers and consolidations. The ICC did not
elaborate on the foregoing “necessity” standard ir Carmen [ however.
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Carmen [ and Cagmen IT were remanded to the ICC by the D.C. Circuit for
reconsideration in light of the Supreme Court decision in Norfolk & Western Rwv. v,
American Train Dispatchers Assp. That remand led to Carmen 1.

In its 1998 Carmen INI decision [Fin: nce Docket No. 28905 2nd 29430] the ICC
imposed further limitations on an arbitrato: 's authority ursier Article 1, Section 4, of the
New York Dock Conditions to override pre-existing collective barg.ining agreements.
Although this proceeding involves esbitration under Asticle I, Section 11, of the New
York Dock Conditions, not arbitration under Article I, Section 4, nevertheless the
limitations imposed by the ICC in Carmen I11 are equally applicabie to this Section]1
arbitration, in our opinion.

Carmen II affirmed the findings of the ICC in Carmep | #vd Carmen Il.
However, the STB imposed three additional limitations on an arbitrator’s authority to
override collective bargaining agreements under Article 1, Section 4, of Newr York Dock.
Those limitations were:

(1)  the transaction must be one that has been approved
by the STB;

(2) the modification cannot reach collective bargaining
rights, privileges and benefits protected by Article I,
Section 2, of the New York Dock Conditions;

3) ﬂwmodiﬁcnti&nmunbemtothe
implementation of the approved transaction.

Article 1, Section 2, of New York Dock provides for the preservation of collective

bargaining rights. It states:

“ The rates >f pay, rules, working conditions and all
collective ! argaining and other rights, privileges and
benefits (i cluding continuation of pension rights and
benefits) of the railroad’s employees under applicable laws
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and/or existing collective bargaining agreements or
otherwise shall be preserved unless changed by future
collective bargaining agreements or applicable statutes.”
The Board defined “rights, privileges and benefits” as the “so-called incidents of
employmeni or fringe benefits.” Scope rules and seniority rules were specifically

excluded from this definition. “Rights, privileges and benefits” are not involved in this

arbitration. However, “rates of pay, rules and working conditions” are since the Carrier

proposed to change the rates of pay of certain clerical positions at Armourdale Yard. It
also proposes to eliminate the former SP Scope Rule and the guaranteed extra board
agreement currently in effect at this facility.

Based on the Board’s 1998 Carmen [11 decision, it is now clear that a collective
bargaining agreement can be overridden in an Article I, Section 4, New York Dock
arbitration only if this is necessary to effectuate the transaction approved by the STB.
The STB summarized the necessity standard by quoting from its decision in Fox Vallev:

“Arbitrators should also be aware that in [RLEA] the court
admonished us to identifyy which changes in pre-transaction
labor arrangements are necessary to secure the public
benefits of the transaction and which are not. We have
generally delegated 10 arbitrators the task of determining
the particular changes that are and are not necessary to
carry out the purposes of the transaction, subject only to
review under our Lace Curtain standards. . . Arbitrators
should discuss the necessity of modifications to pre-
transaction labor arrangemenris, taking care to reconcile
the operational needs of the transaction with the need to
preserve pre-iransaction arrangemenss. Arbitrators should
not require the carrier to bear a heavy burden (for
example, through dezailed operational studies) in justifying
operational and related work assignment and employmens
level changes that are clearly necessary to make the
merged entity operate efficiently as a unified system rather
than as two separate entities, If these changes are identified
with reasonable particularity. But arbitrators should not
assume that all pre-transaction labor arrangements, no
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matter how remotely they are connecred with operational
efficiency or other public benefits of the transaction, must
be modified to carry out the purposes of a transaction. "
RLEA refers to RLEA vg, ICC, 987 F. 2°! 806, 814 (1993) where the Court of
Appeals for the D.C. Circuit ruled that a “necessity” standard must include a finding of
public ransportation benefits from the underlying transaction which cannot be

effectuated if the only benefit derives from the CBA modification itself (emphasis

added). The Court stated that * merely to transfer wealth from employees to their

employer” does rot effectuate the purpose of the transaction. The Surface Transportation
Board has adopted this standard.

A review of the Carmen Trilogy reveals that the STP rehed on the “necessity”
standard to restrict an arbitrator’s authority to override collective bargaining agreements
under New York Dock. Such authority is not to be used simply to “facilitate” a
transaction, according to the STB. Rather, arbitrators are to look to the precedent from
1940 to 1980 as guidance and they must reconcile the operational necessities of the
merged carrier with the need to preserve pre-transaction labor agreements.

On November 22, 1995, the STB rendered a decision upholding an award
rendered by this Arbitrator in an Article I, Section 4, New York Dock arbitration between
the United Transportation Union/Brotherhood of Locomotives Engineers and CSX
Transportation, Inc. In its decision, the Board made the following observation:

“. .. To determine which changes are permissible, the court
in RLEA established the following standard (987 F. 2 at
814-15): .. . itis clear that the Commission may not modify
a CBA wiliy-nilly: 11347 requires that the Commission
provide a fair arrangement.’ The Commission itself has
stared that it may modify a collective bargaining agreement

under 11347 only as ‘necessary’ 1o effectuate a covered
transaction . .. We look therefore to the purpose for which
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the ICC has been given this authority [to approve
consolidations]. That purpose is presumably to secure (o
the public some transportation benefit that would not be
available if the CBA were left in place, not merely to
transfer wealth from employees to their employer. .. In
other words, the court s standard is whether the change is
(a) necessary to effect a public benefit of the transaction or
(b) merely a transfer of wealth from employees to their
employer. . ..”

The Board reiterated these standards in a June 26, 1997 review of an Article I,
Section 4, New York Dock award rendered by Arbitrator James E. Yost. The STB stated
that :

“...In RLEA, supra, the court admonished the ICC to

refrain from approving modifications that are not
necessary for realization of the public benefits of the
consolidation but are merely devices to transfer wealth
from the employees 1o their employer. In its appeal, UTU
made no effort to show that the UP Eastern District
collective bargaining agreement is inferior 10 the coilective
bargaining agreements that it replaced. This is not a
Situation where the carrier is using New York dock as a
pretext to apply a new, uniform collective bargaining
agreement that s inferior in matters such as wages levels,
and working conditions. . ..” ;

As observed heretofore, the Carrier intends to climinate all of the clerical
positions currently assigned to the SP A:mourdde Yard and create new clerical positions
under the UP/TCU Collective Bargaining Agreement. These positions currently work
under a SP Collective Bargaining Agreement, i.c. a former St. Louis Southwestern

Railway Company Agreement. The Carrier would override this SPCBA and replace it
with the UPCBA currently in effect for clerical employees at the Neff Yard.

The Carrier maintains that NYD-217 gives it the unrestricted right to place these
clerical employees under the UP Agreement but this Committee respectfully disagrees.
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NYD-217 does not expressly address what collective bargaining agreement will apply

when clerical positions being rearranged and/or consolidated are governed by different

agreements. Nor is such an unrestricted right implied in NYD-217.
Thaehnopaumiveevidenceinﬂ)erecordthnmeTCUgrmteddwUPthe

unrestricted right to override collective bargaining agreements and select which

agrecment will apply to a transaction under NYD-217 when it entered into this

Implementing Agreement. It is undisputed that the Carrier has served approximately 130

notices under NYD-217 consolidating or rearranging clerical functions since the merger.

However, the TCU did not protest any of those 130 notices. The Organization’s

acquiescence in these notices was not an admission that the UP has the unilateral right
under NYD-217 to select what collective bargaining agreement will be applicable to
transactions under that Implementing Agreement.

The Carrier argues that when Letter of Understanding No. 5 and Letter of
Understanding No. 18 are juxtaposed with the provisions of NYD-217 it becomes clear
that it has the unrestricted right to place clerical employees under the UPCBA in
transactions pursuant to Article Il of NYD-217. Again, this Arbitrator respectfully
disagrees with the Carrier’s contention.

The Carrier argues that Letter of Understanding No. $ supports its contextion that
work and positions miy be transferred from one CBA to another without further
negotiations. Letter of Understanding No. $ explains how clerical positions established
as a result of the transfer of work under NYD-217 are to be bulletined. If anything,
Letter of Understanding No. 5 contemplates that both the UP and SP collective
bargaining agreements will remain in effect since it provides that “[Alny positions that
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remain unfilled will be bulletined in accordance with the working Agreement on the
property (UP of SP) to which the work is being transferred” (underlining added). Letter
of Understanding No. S does not imply that the Carrier shall have the unrestricted right to
determine what agreement will apply to a transaction under NYD-217 when more than
one agreement applies to positions being rearranged and consolidated.

Nor does Letter of Understanding No. 18 expressly or implicitly provide that the
Carrier has the unrestricted right to place employees under the UPCBA when their -
positions and/or work are being rearranged or coordinated pursuant to NYD-217. Rather,
Letter of Understanding No. 18 merely preserves certain enumerated rates of pay when
SP employces transfer to the UP or when UP employees transfer to the SP as was done at
Denver.

Inasmuch as crew hauling is being consolidated at Neff Yard and Armourdale
Yard this Committee agrees with the Carrier that in order to achieve the operational
efficiencies contemplated by this consolidation a single collective bargaining agreement
should apply to those employees engaged in crew hauling operations at the Kansas City
Terminal.

For the reasons expressed above, this Committee concludes that NYD-217 does
not grant the Carrier the unqualified right to place clerical positions under the UPCBA
when these positions are rearranged and/or consolidated in a transaction under Article IT
of that Implementing Agreement. Accordingly, in determining whether the Carrier has
the right to override the SPCBA governing those clerical employees engaged in crew

hauling operations at the Kansas City Terminal, the limitations imposed on New York
Dock arbitrators by the STB must be strictly observed.
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As noted heretofore, the STB has sanctioned the override of collective bargaining
agrecments only if this is pecessarv to effectuate the transaction. Moreover, there must
be a public transportation benefit from the transaction before a collective bargaining
agreement may be overridden. The Board has instructed New York Dock arbitrators to
reconcile the operational needs of the transaction with the need to preserve pre-
transaction arrangements. Additionally, the STB has ruled that rail carriess bear the
burden of establishing that the proposed change is necessary to effectuate a transaction.
In the insmntcm.the&niuhasnmmmimdthntbmdm.intheopinionoﬁhis
Committee.

The Carrier’s proposal would reduce the wage rates of the SP clerical positions
being climinated and rebulletined as Utility Clerk positions by between 34% and 36% of
the current SP rates. The prohibition against subcontracting in the SPCBA would also be
eliminated. And the SP guaranteed extra board at Armourdale Yard would be reduced
from 15% of the permanent clerical positions to 10% of the permanent positions.

In this Committee’s opinion, the aforementioned changes in the SP rates of pay,

rules and working conditions are not necessary to effectuate the consolidation and

rearrangement of crew hauling at the Kansas City Terminal. No public transportation
benefit will be achieved by overriding the SPCBA, in our judgment. The efficiencies of
operation that will result from coordinating the crew hauling functions at the Kansas City
Terminal can just as casily be attained by placing all positions involved in crew hauling
under the SPCBA. This will result in only one collective bargaining agreement
govemning the positions performing crew hauling while avoiding overriding the SP
Agreement.
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As explained above, the STB requires New York Dock arbitrators to reconcile the
need 1o preserve pre-transaction labor arrangements with the operational needs of the
transaction. The Carrier has not persuaded this Committee that it is necessary to override
SP rates of pay, rules and workin_ conditions to achieve the operational efficiency
attendant the consolidation of crew hauling at the Kansas City Terminal. The same
public transportation benefit can be attained by placing posmons invelved in crew
hauling under the SPCBA. Therefore, the Carrier has not demonstrated any “nccessity”
to override the SP Agreement to effectuate the rearrangement and coordination of crew
hauling work at the Kansas City Terminal.

Were this an Article I, Section 4, New York Dock arbitration, the SPCBA could
not be overridden. Therefore, it cannot be overridden under NYD-217 in this Article I,
Section 11, New York Dock arbitration, in the opinion of this Committee. To the extent
that work and positions are being transferred and commingled between Armourdale Yard
and Neff Yard in accordance with NYD-217, the SP Collective Bargaining Agreement
cannot be overridden for all the reasons set forth above.

Finally, this Committee recognizes that it is the Carrier’s intent to consolidate the

Kansas City Terminal into a “UP” terminal under “UP” collective bargaining agreements

and that this Award may hinder that goal. Nevertheless, as an adjunct of the Surface
Transportation Board we are obliged t0 strictly comply with the livzitations imposed by
the STB in Carmen [II. In accordance with those limitations, we found no necessity to
override the SPCBA in effect for clerical employees involved in crew hauling at the
Kansas City Terminal.
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AWARD
The Carrier’s Notice of June 11, 1988, involving positions located at Armourdale,
Kansas and Kansas City, Missouri contemplates a “transaction” for employets engaged
in crew hauling on'y pursuant to the parties’ December 16, 1996 Implementing
Agreement and the New York Dock Conditions.
The Southem Pacific Collective Bargaining Agreement will apply to the clerical

employees involved in crew hauling at the Kansas City Terminal.

(Clorf W O foper

Robert M. O'Brien, Arbitrator

Dated: October 22, 1999
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MPLEMENTING AGREEMENT NO. NYD-217
BETWEEN

SOUTHERN PACIFIC TRANSPORTATION COMPANY
UNION PACIFIC RAILROAD COMPANY

ALLEED SERVICES DVISION/ TCU
TRANSPORTATION COMMUNICATIONS UNIDN

WHEREAS, Union Pacific Raliroad Company (UP) petitioned the Interstate
Commerce Commission (now the Surfuce Transportation Board [STB]) to merge with
Southem Pacific Transportation Company (SP) and consolidate operations, and

WHEREAS, the STB granted merger of the UP and SP sursuant to decision
rendered under Finance Docket No. 32760, and

WHEREAS, the STB imposed the New York Dock Ry. - Control - Brookiyn Eastern
District Terminal, 360 ICC 60 (1979) employee labor protective conditions (hereinafter
referred to as “New York Dock Conditions”); and

WHEREAS, pursuant to Article |, Section 4 of the New York Dock Conditions, the
folowing Agresment is made to cover the general rearrangement and selection of forces in
connection with the consolidation and rearrangement of functions throughout the UP and
the SP, and this rearrangemen is made to effect the merger of the UP and SP properties.
it is expected that the compistion of this rearrangement will invoive all areas of the merged
raiiroad's organizational structure.

UP and SP expect that the rearrangement will be impiemented in several stages.
The Company anticipates that at least 1,800 clerical empioyess will be affected. These
empioyess are now positioned at various locations across the UP and SP.

The ressrangement of empioyees and/ or work will commence after the efiective date
of this Agreement.

EMPLOYEES' EXHIBIT
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The labor Protective :>onditions as set forth in the New York Dack Conditions which,
by reference hereto, are incorporated herein and made a part of this Agresment shall be
applicabie to this transaction.

Empioyess affected as & resutt of the transaction pursuant {0 this Agreement will be
provided an election of available employse protective benefits as set forth in Article |,
Section 2 of New York Dack Condlitions.

There shall be no dupiication of benefits receivable by an employee under this
Agresment and any other agresment or protective arrangement. in the event an empioyee
is eligible for protection under the New York Dack Caonditions and other agreements or
protective arrangements, such empioyes shal be fumished their New York Dock Conditions
test period eamings and shall within thirty (30) days thereafter with copy to the General
Chairman, make an election in writing as t0 whether they desire 10 retain the protective
benefits available under any other agresments or protective arrangements or receive the
protective benefits provided under the provisions of this Agresment. in the event the
empioyee fails to make such election within the said thirty (30) day period, the empioyee
shall be desmed to have elected the protection benefits provided under this Agreement to
the exciusion of protective benefits under any other agresment or arrangement.

Empioyees aflected as a result of the transaction covered by this Agresment and
who elect to accept work at another location, will be provided with protective benefits as set
forth in Article |, Sections 2, 9 and 12 of New Yark Dack Candiions, or the moving benefits
outiined in Attachment *B8°.

An affected empioyee's test period average (TPA) shall be determined pursuant to
Articie |, Section 8 of the Mew York Dock Conditions. (See Side Letter No. 14)

Employees referred to in this Article who elect the New Yark Dock Conditions
protection and benefs prescribed under this Agresment shall, at the expiration of their New
Yark Dock Conditions protective penod, be entitied to such protective benefits under
applicable protective agresments provided they thereafler continue to maintain their
responsiiltiss and obiigations under applicable protective agreements and arrangements.

EMPLOYEES' EXHIBI'
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ARTICLE Il - TRANSACTIONS
After the effective date of this Agreement, the Company will commence

rearrangement and consolidation of work and positions from locations throughout SP and
UP.

The Company will provide the Organization with a detailed plan by location of
transactions to take place and distribution of remaining work. The plan will include a listing
omnjomtoummmumm;mmwucw:mmmm
date(s) of transfer; a description of the work to be transferred and the disposition of work
to remain, if any. nummmmmmmmbm.mw
for each location may be implemented sidy (60) days or later after issuance. It is
understood t.at the sity (60) days contempiates five (5) days or more notice to the
W.M(m)mbrmpbmtomm.M(S)daysbrtmcm
toavmdunpbynopuom.andthiny(ao)daystopnunbrmcommmomon. it
the plan nvoives only the transfer of work, such transfer may occur thirty (30) days or later

after issuance.

AﬂornotWhoﬂnOm'zdbnofmopmwtermmdlormpbym.m
GmoNCMmmmwmmammwdhcwmcmm. A request for a
muthgtmmmommwmdunmmwbommmmmmmutm
mmmbmwmmmmmmuummmm(m)
days after the Union's request is received by the Carrier.

Section 1. Employees transferring under this Agreement will relinquish seniority
on their former seniority district(s) or zone(s) on the effective date their assignment is
relocated and will have their eartiest clerical seniority date dovetailed into the seniority
district or zone (including Master Roster 250) to which transferred. |f a transferring
employee has the same date as an empioyee on the seniority district or zone (including
Master Roster 250) to which transferring, his/ her ranking on that district or zone will be
determined by date of birth, the oldest being ranked first, and, if this fails, by alphabetical

order of last names.

Section2.  Employees transfernng under this Agreement shall retain a protected
status under this Agreement for a period of six (6) years or length of service, whichever is
less, and be credited with prior service for vacation, personal leave, sick leave, entry rates,
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and all of the benefits which are granted on the basis of qualifying years of service in the
same manner as though all such time spent had been in the service of the raiiroad to which

transferred.

Section3.  The Carrier will determine the number of positions to be relocated or
abolished at a given location as the resukt of the implementation of a transaction.
Advertised positions to be established at the new location will be awarded in accordance

with Letter of Understanding No. 5.

Empioyess on the affected roster/ zone will be given the simultaneous options of:

A Receiving severance under the separation program (Attachment °A°).
8. Exercising seniority.

C. Relocating to accept a clerical position at a new location.

D. Entering voluntary furiough status (benefits suspended).

Employes will be asked to rank each option in order of preference. The option of
each empioyee will be honored in seniority order until all the relocated positions have been
filled or there are no surpius empioyees on the roster/ zone available to fil the relocated
positions. Empiloyees receiving options must select said options within twenty (20) days
from the date notice of the transaction is posted. Fallure to make an election will be
considered as electing 10 exsrcise seniority or in the event an empioyee cannot hoid a
position in the exercise of seniorlty, failure to make an election shall be considered as
electing voluntary furiough status (benefis suspended). Election or assignment of benefits
shall be irrevocable.

Section 4.  Assignments will be made thirty (30) days prior to the effective date of
the transaction. After assignment is made, the empioyes will not be subject to displacement
from the new position. Said protection from displacement extends only from date assigned
until position is occupied, after which time normal senioritv ruies shall prevail.

On the effective date of the assignment, empioyees ' ill forfeit all seniority on their
current district(s) or zone and establish a dovetailed date on the new district or zone.
Accordingly, empioyees assigned postions on said bulletin will have no seniority night to
continue to hoid positions on the oid district or zone after the effective date of the new

assignment.
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Agreement and which carries a rate of pay and compensation equal to or exceeding the
employea's protected rate, or shall thereafter be treated for the purposes of this Section as
occupying the position elected to deciine until a position of equal or higher rate is acquired.

Section 3. It an employee is absent from service on the effective date of this
Agreement, such empioyee will be entitied 1o the benefits as provided in Article | when
available for service, if eligible.

Section 4, If an empioyee who has been notified that his/ her position will be
memmomdmbmornbchpmnomwﬂoftm
me..wwmwwqummmummofmmomd
without penalty to the employee or the Carrier.

Section 5.  In connection with the application of this Agreement, the parties have
agreed without prejudice to either party's position in any other case that positions
estabiished will not be counted as TOPS overbase credits, nor will positions abolished or
individuals accepting separation allowances as a result of this transaction be counted as
TOPS attrition credits.

: mmummmmmwmmmmmm
work force on a reguiar basis, a position will be properly bulletined and established.

Section 6. hombrmpbmmummmotmsoftmmfmm
tocqﬁnMn“ouhmqumcmnmtopmmwdiob-
related training for up to eight (8) weeks. The training will begin upon an employee's
mmmmwmn.wmmtmm Typing
courses as well as other job-reiated fundamentals, may be offered in order to develop
nacesaary skil evels, The length of the training period may vary based upon the previous
experience, training, skills of each employee as well as the prerequisites of the job and
department. An employes aflorded training as provided herein will be given full cooperation
during the training period. Falure to make satisfactory progress in training will be sufficient
grounds for disqualification. Any empioyee s0 disqualified will be required to exercise his
mmmnmmwm:mwmmromommwpkwh rule(s)
of the Agreement.

The training period will not exceed eight (8) hours per day, forty (40) hours per work
week (Monday through Sunday). However, if training is required in excess of the hours
specified, such training will be compensated at the overtime rate.
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ARTICLE VI - EFFECTIVE DATE

This Agreement shall become effective on the date signed, and constitutes an
implementing Agresment fulfiling the requirements of Article |, Section 4, stipulated in the
New York Dock Conditions imposed by the STB in FD 32760.




‘ . ATTACHMENT "A"
SEPARATION/DISMISSAL PAY

in recognition of the anticipated number of changes associzted with the merger of
the railroads and in an effort to provide aiternatives to the clerical empioyees represented
by the Allied Services DivisiorvTCU and the Transportation Communications Union, the
Carrier agrees to offer the following options to Southem Pacific Lines and Union Pacific
Railroad employees.

Section 1.

Upon the effective date of the implementing Agreement, the Carriers will be
permitted to post a twenty (20) day advance notice at specific locations offering the
following separation amounts on a seniority basis:

YEARS OF SERVICE | AMOUNT
30 and Over $95,000
25, Less than 30 $85,000
20, Less than 25 $75,000
15, Less than 20 $85,000
6, Less than 15 $60,000
Less than 6 $25,000

In caiculating an empioyee's seniority, the earliest continuous seniority date shall
apply. The empioyee’s years of service shall be caiculated as of the date the notice of
separation is posted.

Section 2.

(a) Inlieu of the lump sum payments indicated above, employees may elect to
accept a dismissal aliowance payable in equal monthly instaliments. Employees electing
this option will be entitied to the amount indicated, given their number of years seniority
less $500 for every month which the payments are extended for continuation of heaith and
welifare benefits. Payments may be extended for a periud not to exceed three (3) years
(36 months from date monthly dismissal payments are initiated).




& O ATTACHMENT “A"

(b)  Employees electing Option contained in Section 2(a) above shall be relieved
Mmm.mmhmmwmwmmummhm«n
at which time their service and seniority shall be terminated. Compensation paid in these
momhlymwilbocomthomamcomm insofar as
taxation and hospital dues deductions are concemed. However, this compensation will not
be considered as qualifying payments for the purpose of applying the National Vacation
Agreement nor will this extended time allow such employees any other compensation
benefts under the Basic or National Agresment. Rt is understood that all health and welfare
benefits as well as all contributions toward Rairoad Retirement Tax shall be continued
during the period that the monthly instaliments are in effect.

Section 3.

(@) In lieu of the lump sum payments indicated above, employees may elect to
accept a dismissal allowance payabie in equal monthly instaiments. Employees electing
this option will be entitled to the amount indicated, given their number of years seniority.
Payment may be extended for a period not to exceed three (3) years (36 months from date

monthly separation payments are initiated).

ompensation
Agresment. Addtionally, employees will not be eligible for any health and welfare
benefits. nhmmmddcomwmbmtmwmmnuhdbo
comhuoddurhgmopubdth.thomommymmhm.

Section 4.

(a) Except as otherwise provided, employees submitting requests for the options
contained herein must, on the date notice 1s posted, be actively employed and/or.receiving
compensation from the Carrier either on a regular assigned clerical position, extra board
or as a furioughed protected employee.

(b) A clerical employee who is on a leave of absence at the time the notice is

posted at a location will be considered an eligible employee upon returning to active
service at such location if such employee retums within six (6) months of the date of the

notice.

(c)  Employees eriitied to the lump sum separation will be paid within one week
of the last day worked. Empioyees entitied to the dismissal allowance will be paid monthly
beginning within thirty (30) days of the !ast day worked.

EMPLOYEES' EXHIBI
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Asthewmon, this oneéime deduotion
oy - 8 aad forth i the esbirwiad paymants will be appled
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' ATTACHMENT "B"

MOVING EXPENSES AND RELATED BENEFITS

Section 1.

(a)  An employee who is required to change place of residence, as defined below,
in the exercise of seniority as a result of a transaction under this Agreement who, on the
date notice of transaction is issued, owns their home or is under a contract to purchase a
home, shall be aflorded one of the following options which must be exercised within fiteen
(15) days from the date affected or assigned to a position at the new work location:

Option 1:  Accept the moving expense and protection from loss in sale of
home benefits provided by the terms of the New York Dock
Cordiuons and Section 2 or, in lisu thereof, any property

protection agreement or arrangement.

Accept a lump sum transfer allowance of $20,000.00 in lieu of
any and all other moving expense benefits and allowances
provided under terms of the New York Dock Conditions and this

Attachment °B".

A "change in residence" as used in this Agreement shall only
be considered "required” if the reporting point of the affected
employee would be more than thirty (30) normal route miles
from the employee point of employment at the time affected.

(b) Mmmmmmdounumamorisnmwliwod
undorcomncttopumuahmomllbom'dodomofm.followingoptiomwhid:
Mbomdudwihinﬁﬂm(ﬁ)dayﬂrundatocﬂododormigmdtonpositionat
the new work location:

Option 1:  Accept the moving expense bensfits provided by the terms of
the New York Dock Conditions and Section 2 or, in lieu
thereof, any property protection agreement or arrangement.

Option 2. . Accept a lump sum transfer allowance of $10,000.00 in lieu of
- any and all other moving expense benefits and allowances
provided under terms of the New York Dock Conditions and

this Attachment "B8"

(c) If an employee hoids an unexpired lease of a dwelling occupied as his/her
home, the Carrier shall protect such employee for all loss and cost of securing the
cancellation of said lease as provided in Sections 10 and 11 of Washington Job Protection
Agreement in addition to the benefits provided under this Section.

EMPLOYEES' EXHIBIT
PAGE 11




. . ATTACHMENT *B8°

Secton2

An employee electing the moving expense benefits under the New York Dock
Conditions shall receive a trarsfer allowance of Two Thousand Five Hundred Dollars
($2,500.00). In addition, the provisions of Section 9, Moving Expenses, of the New York
Dock Conditions which provides “not to exceed 3 working days" will be increased to “not
to exceed S working days.”

Section 2.

An employee who voluntarily transfers under terms of this Agreement, and who is
required to change piace of residence and elects the lump sum transfer allowance in lieu
of any and all other moving expanse benefits and aliowances, shall be accorded on
assignment a special transfer aliowancs of $5,000.00 in consideration of travel and
temporary living expenses while undergoing the relocation. However, such employee will
not be permitted to voluntarily exercise seniority on a position which again will require a
change of residence outside the new paint of empioyment for a period of twelve (12)
months from date of assignment, except in cases of documented hardship and then only
gymmmmnummm.mpoamsm
hairman/President.

EMPLOYEES' EXHIBIT
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UNION PACIFIC RAILROAD COMPANY

14'6 SOCGE STOEE”

m CMama “EARAZAA 83° "2

June 11, 1998

NYD-217

Mr. R. F. Davis : Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue

Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Pursuant to Aticle Il - TRANSACTIONS of Implementing Agreement No. NYD-217,

notice is hereby given of Carrier's intent to implement the transaction outlined in the
attached document and consolidate all clerical work associated with the Southemn Pacific
(Armourdale Yard) facility located in Kansas City, KS, with that of the Union Pacific facility
located in Kansas City, MO.

As outlined in the attachment, it is the Carrier’'s intent to eliminate all of the clerical
positions currently assigned to the SP Armourdale Yard operations and transfer all of this
work to clencal positions to be established under the Union Pacific/TCU Collective
Bargaining Agreement, effective on or after August 10, 1998.

Please contact my office if you have any questions regarding this transaction.
Yours truly,

M eth.

D. D. Matter
Gen. Director Labor Relations

Mr. J. P. Condo Mr. J. L. Gobel
Iinterational Vice President, TCU Iinternational Vice President, TCU
53 W. Seegers Road . 4189 North Road

. Arington Heights, IL 60005 Moose Lake, MN 55767

h:\sp\data\armdale.ntc




ARMOURDALE CLERICAL ASSIGNMENTS

Position Incumbent Seniority Date

Chief Clerk - 020 L. L. Seymour 10-15-52
General Clerk - 009 09-25-57
TFC Clerk - 004 . B 09-29-87
TFC Clerk - 002 . E. 06-15-60
Cik/Telegrapher - 006 . A, 06-29-60
Mgr/Telegrapher - 021 i 01-11-81
Extra Board . D. 02-02-62
Relief Clerk - 019 . A, 05-22-83
TFC Clerk - 001 . J. 06-11-64
Asst. Chf. Clerk - 014 " 12-21-67
Relief Clerk - 001 .W. 1107-73
TFC Clerk - 005 . M. 06-24-83
Asst. Chf. Clerk - 007 . G. 09-06-83
Relief Clerk - 008 . E. 09-25-83
Cik/Telegrapher - 004 ’ 01-12-84
Extra Board b 09-15-89
TFC RIf. Clerk - 701 # 02-19-91
Relief Clerk - 011 03-19-91
TFC Clerk - 003 05-01-97
General Clerk - 018 Vacant

General Clerk - 017 Vacant

Work of the above positions will be transferred to fifteen (15) Utility Clerk positions
and six (6) Ramp Clerk positions to be established under the Union Pacific/TCU

Collective Bargaining Agreement.
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September 11, 1998

Mr R. F. Davis — Mr.J. L. oh TRY‘RE‘ATN

President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentiemen:

This has reference to my letter dated June 11, 1998, serving notice under the auspices of
NYD-217 advising that the Camer intended to consolidate all clerical work from the Southem Pacific
(Armourdale Yard) with that of the Union Pacific Facility at Kansas City and place that work and
employees under the Union Pacific/TCU Collective Bargaining Agreement. in accordance with that
notice, the Camer bulletined jobs to be transferred to SP employees with an effective date of
September 17, 1998.

By letter dated July 30, 1998, Mr. Davis advised the Carrier that it was the Union's position
the notice of June 11, 1998 was inappropriate and not in accordance with the spirit and intent of
NYD-217. Moreover, Mr. Davis stated that if the Carrier did not agree with his position he would
demand that the issue be submitted to arbitration. Finally, Mr. Davis requested that if the Carrier
wished to arbitrate the issue, then the notice not be effectuated until a decision had been rendered
by the arbitrator.

First, the Carrier does not agree that the notice issued on June 11, 1998 was inappropriate.
Moreover, it is the Cammier's position that the notice and the proposed changes embrace the spirit
and intent of NYD-217. In view of this fact, the Camer is agreeable to submitting this issue to final
and binding arbitration on an expedited basis. | will be contacting you in the near future to begin
the Referee selection process. Secondly, with regard to your request to delay the implementation
of the proposed transaction, *he Carrier is reluctantly agreeabie to honoring that request with certain
reservations. The Camier reserves the right to immediately effect the changes outlined in the
onginal notice upon recsipt of the Arbitrator's Award in the event a decision favorabie to the Camier
1S rendered without further notics (i.e., 8 new 60-day notice) to the Organization. Additionally, in the
event circumstances change, the Camier reserves the nght to cancel the onginal notice at any time
pnior to or after the arbitration Award 1s rendered, canceiing all assignments and option forms and
serving a new 60-day notice, which, if necessary, would not be placed into effect until after a
decision rendered oy the Referee. Of course, it 1s understood that the Carrier's decision to grant
the Organization's request conceming this delay in implementing the transaction is made without
prejudice to the Carnier's position regarding this issue.

Mr. J. P. Condo : Mr. J. L. Gobel
Intemnational Vice President, TCU International Vice Presi
53 W. Seegers Road 4189 North Road g
Arlington Heights, IL 60005 Moose Lake, MN 5576,
EMPLOYEES' EXHIBIT )
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RoBeRT M. O’'BRIEN
ATTORNEY AT LAW
16 Fox Hitl LANR
MnTon, MA 02186
617) 696-0835

March 25, 1999

Joel M. Parker

International Vice President

Transportation Communications International Union
3 Research Place

Rockville, MD 20850

Dean D. Matter

General Director Labor Relations
Union Pacific Railroad

1416 Dodge Street

Omaha, NE 68179

Re: TCIU and Union Pacific Railroad
(Section 11, New York Dock Arbitration
involving the Kansas City Terminal)

Gentlemen:

I am enclosing herewith a copy of my proposed decision in the above-referenced
marter with a bill for my services. Please contact me if you wish 1o convene an execuuve
scssion to discuss the proposed decision.

Very truly yours,

Robert M. O'Brien, Arbitrator




ARBITRATION COMMITTEE ESTABLISHED
PURSUANT TO ARTICLE |, SECTION 11,
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS
In the matter of arbitration between:

Transportation Communications
International Union

-and-

Union Pacific Railroad Company

STATEMENT OF THE ISSUE

After carefully reviewing the extensive record submitted to this Committee, we

submit that the following accurately reflects the questions that must be decided in this

arbitration:
Question #1

DoutheCunusNoueeofhmell 1998, involving
located at Armourdale, Kansas and Kansas City,
Missouri, contemplate 8 “transaction” pursuant to the
parties’ December 16, 1996 Implementing Agreement and
the New York Dock Conditions?

Question #2

If the answer to Question No. 1 is in the affirmative should
the UP/TCU Collective Bargaining Agreement or the

SP/TCU Collective Bargaining Agreement apply to those
employees affected by the “transaction™
BACKCROUND
On November 30, 1995, the Union Pacific Corporation (hereinafier referred to as

the Carricr or the UP) filed application with the Interstate Commerce Commission (ICC)




seeking approval to obtain common conol and to merge the rail carriers controlled by
the UP (Union Pacific Railroad Company and Missouri Pacific Railroad Company) with
the rail carriers controlled by the Southern Pacific Rail Corporation (Southern Pacific
Transportation Company-Easter and Westem Lines, 5t Louis Southwestern Railway
Company, SPCSL Corporation, and the Denver & Rio Grande Western Railroad
Company). In its application, the Casrier declared that significant economies and
efficiencies could be achieved by the merger of these railroads which would provide a
transportation benefit to the public. Following extensive hearings and testimony, the
Surface Transportation Board (hereinafter referred to as the STP or the Board,), successor
to the ICC, approved the Carrier’s application on August 6, 1996 in Finance Docket No.
32760. In approving this merger, the STB imposed the New York Dock Conditions
adopted by the ICC in Finance Docket No. 28250, 360 1CC 60 (1979).

In accordance with the requirements of the New York Dock Conditions, on
September 16, 1996, the Carrier served notice on the Allied Services Division of the
Transportation Communications Union (hereinafter referred to as the TCU or the
Organization) of its intent to consolidate clerical forces throughout the merged Union
Pacific-Southern Pacific Transportation Company (hereinafter referred to as the Southern
Pacific or the SP) system. The parties entered into negotiations and signed Implementing
Agreement No. NYD-217 (hercinafter referred 1o as NYD-217) on December 18, 1996.

NYD-217 provides, in pertinent part, as follows:

... WHEREAS, pursuant 10 Article 1, Section 4 of the
New York Dock Conditiops, the following Agreement is
made to cover the general rearrangement of functions
throughout the UP and the SP, and this rearrangement is
made to effect the merger of the UP and SP properties. Itis
expected that the completion of this rearrangement will




involve all areas of the merged railroad’s organizational
structure,

implemented in several
that at least 1,800 cleri affected.
These employees are now Positioned at varioys locations

across the UP and SPp.

The rearrangement of cmployees and/or work wil]
commencglﬁcrﬂneﬂ'ecﬁvedneomﬁsAm Sia

Afier the effective date of this Agreement, the Company
will commence reamangement and consolidation of work

and positions from locations throughout SP and UP.

The Company wil provide the Organization with a detaijed
plan byloaﬁonoftrmncﬁonstotlkephcelnd
distribution of ining work. The Plan will include 5
listing of the jobs to be abolished and the -
jobs to be created, the approximate
description of the

f

the move. If the plan involves only the transfer of work,
such transf; may occur thirty (30) days or later after
issuance, ;




The parties also agreed to numerous Letters of Understanding that were appended
1o NYD-217. Letter of Understanding No. 5 addresses the procedure for bulleting
positions that will be established as a result of the transfer of work pursuant to the
Implementing Agreement. Letter of Understanding No. 18 provides that SP employees

transferring to the UP and UP employees transferring to the SP will have certain rates of

pay protected. The protected rates are enumerated in the Letter of Understanding.

Immediately following the signing of NYD-217, the Carrier began preparing
Notices pursuant to Article II of that Agreement advising the Organization of its intent to
consolidate SP clerical work with UP clerical work. The first such Notice was served on
December 31, 1996. To date, the Carrier has served over 130 Notices which have
resulted in the consolidation of SP clerical work throughout the merged UP-SP system.

On June 11, 1998, the Carrier served the TCU with Notice of its intent 1o
consolidate clerical work at the Neff Yard and Armourdale Yard in the Kansas City
Terminal. The Neff Yard(s) is a UP facility in Kansas City, Missouri. The Armourdale
Yard is a former SP facility ir Kansas City, Kansas. The two yards arec approximately 10
miles apart. Clerical employees at Neff Yard work under a Union Pacific Collective
Bargaining Agreement (hereinafter referred to as the UPCBA) whereas clerical
employees at the Armourdale Yard work under a SP Collective Bargaining Agreement
(hereinafter referred to as the SPCBA). [The Agreement is actually a former St. Louis
Southwestern Railway Company Agreement. ]

'fbe June 11, 1998 Notice stated that the Carrier intended to eliminate all of the

clerical positions currently assigned to the SP Armourdale Yard operations and transfer




all of this work to clerical positions 1o be established under the Union Pacific/TCU
Collective Bargaining Agreement. The Carrier amended this Notice on June 24, 1998.

On or around June 11, 1998, when the Notice was served on the Organization,
there were 43 clerical jobs filled by 42 employees at the UP Neff Yard. At the same
time, there were 21 clerical positions filled by 19 employees at the former SP
Armourdale Yard. For many of these positions, the UP rate of pay is lower than the
applicable SP rate of pay. The work performed by the SP clerical employees was 1o be
transferred to 15 Utility Clerk positions and six (6) Ramp Clerk positions under the
UPCBA, according to the June 11, 1998 Notice.

Prior to the merger of the UP and SP in 1996, there was an intermodal facility at
both the Neff Yard and Armourdale Yard. At the Armourdale intermodal ramp, loading
and unloading functions are performed by an independent contractor while the remaining
clerical ramp functions are performed by UP clerical employees. At present, the clerical
functions, as well as the loading, unlosding and tie-down functions at the Neff Intermodal
Ramp are performed by an independent contractor.

Crew hauling operations at Neff Yard are divided pursuant to a 1991 agreement
between the UP and TCU. Under this agreement, crew hauling within the Neff Yard
itself and between the yard and local hotels where operating craft employees lodge
between runs are performed under the UP Agreement. All crew hauling runs made from
Neff Yard to other points outside the facility are performed by an independent contractor.

Cre hauling at the Armourdale Yard, both within the yard and to points outside
the yard, is performed under the SP Agreement. Further, pursuant to a 1980 Total
Operating Procedures System (TOPS) Agreement applicable to the Armourdale Yard,




the Carrier is precluded from contracting out clerical work. The Scope Rule of the TOPS

Agreement prohibits the Carrier from removing work from TCU’s jurisdiction. There is

no such restriction under the UPCBA, however, for ramp work at Neff Yard.

Pursuant to a Jongstanding TOPS Agreement on the Armourdale property, the
Carrier is required to maintain a guaranteed extra board consisting of a minimum of
fifteen percent (15%) of permanent employees. The corresponding UP Agreement at
Neff Yard requires a minimum extra board of ten percent (10%) of permanent employees.

The seven ramp positions which the Carrier proposes to rebulletin at Armourdale
Yard under the UP Agreement will be paid at a daily rate of $120.61. This is $9.05, or
7%, less than the current rate under the SP Agreement for ramp clerks at Armourdale
Yard. These newly bulletined positions will be roughly equivalent to the current position
of ramp clerk at the Armourdale Yard, according to the Organization. The newly created
crew hauling positions at both Neff Yard and Amourdale Yard will pay a rate of pay
lower than the rate of the SP positions being abolished. The Organization contends the
rate will be between 34% and 36% lower than the present SP rates.

The Carrier’s June 11 Notice proposes to abolish the following positions under
the SP Agresment at the Armourdale Yard: one Chief Clerk; two Assistant Chief
Clerks; seven General Clerks; three Clerk/Telegraphers; one Janitor; and one Extra
Board position. In lieu of these positions, the Carrier intends to bulletin twelve “Utility
Clerk” positions and four Extra Board clerical positions. Of these twelve Utility Clerk
positions, six will be posted at Neff Yard, three will be posted at Armourdale Yard and
the remaining three will be assigned three days a week to Neff Yard and two days a week
to Armourdale Yard. All four Extra Board positions will be bulletined at Neff Yard.




Under the Scope Rule of the SP Agreement, crew hauling at the Armourdale Yard
may not be contracted out. Under the UP Agreement, crew hauling within the confines
of the Neff Yard is performed by UP employees represented by TCU. However, the UP
Agreement permits the Carrier to contract out crew hauling involving the pick up and

delivery of crews outside the Neff Yard.

On July 30, 1998, the TCU responded to the June 11, 1998 Notice. The

Organization claimed that the Notice was inappropriate and not in accordance with the
spirit and intent of NYD-21/. Moreover, it would place the clerical employees at
Armourdale under an inferior collective bargaining agreement, according to the
Organization, since their rates of pay would be reduced considerably; clerical employees
could have their work contracted out; and the Extra Board Agreement at Neff Yard is
inferior to the Exura Board TOPS Agreement at Armourdale. The Union requested the
Carrier to withdraw the Notice.

On September 11, 1998, the Carrier responded to the Organization’s July 30,
1998, letter. The Carrier insisted that the June 11, 1998 Notice and the changes proposed
therein embraced the spirit and intent of NYD-217. Nevertheless, it was willing to
submit the issue to final and binding arbitration if no agreement could be reached. UP
agreed 0 delay implementation of the changes proposed by the Notice pending the
outcome of arbitration subject to conditions set forth in its September 11, 1998, letter.

The parties subsequently established this Arbitration Committee under Article 1,
Section 11, of the New York Dock Conditions. They submitted extensive evidence and
arguments in support of their respective positions in pre-hearing submissions. An
arbitration hearing was held on January 6, 1299, in Boston, Massachusens. The Union




and the Carrier also submitted post-hearing statements summarizing their respective
contentions.

It is the Organization’s position that no bona tide ransaction is even contemplated
by the Carrier’s June 11, 1998 Notice since, save for crew hauling, no rearrangement of
forces will actuaily take place between Armourdale Yard and Neff Yard. Rather, the
ramp work and office work will remain distinct at each facility. Indeed, there is no ramp
work performed by UP clerks at Neff Yard. To the extent that the Carrier proposes to
remove certain outside of yard crew hauling work from Armourdale Yard, the
Organization contends that inasmuch as that work may be subcontracted, it does not
constitute a transaction. Therefore, since no work will be coordinated berween
Armourdale Yard and Neff Yard, the Notice is simply a device to impose a collective
Bnrgaining agreement with lower rates of pay and less favorable rules upon the
employees at Armourdale Yard, according to the TCU.

Assuming, arguendo, that a transaction is found to exist, only those positions
whose work is actually being coordinated should be subject to the Carrier’s June 11, 1998

Notice, in the Organization’s view. If this Commirtee concludes that a transaction exists

as 10 certain positions and/or work being transferred to the Neff Yard, then the Carrier

should not be permitted to override the SPCBA rates of pay, subcontracting restrictions
and guaranteed extra board rules since there is no necessity for such an override, in the
Organization’s opinion.

The Carrier maintains that it intends 1o transfer customers and workloads between
the TFC Ramp at Armourdale and the Intermodal Ramp at Neff Yard. Such a
commingling of work could not have occurred without the merger between the UP and




the SP, the Carrier avers. Indeed. the whole Kansas City Terminal is being consolidated.
Therefore, this consolidation constitutes a “transaction” under both New York Dock and
NYD-217, according to the Carrier.

It is the Carrier’s position that the UPCBA at Neff Yard is not inferior to the
SPCBA at Armourdale Yard as claimed by the Ommzmon And in any event, it
contends that NYD-217 gave it the unrestricted right to select what collective bargaining
agreement shall apply 10 empioyees whose wesk and/or positions are commingled.

Inasmuch as the preponderance (72%) of clerical positions at Kansas City fall
under the UPCBA, it is logical to place all clerical employees under this Agreement, in
the Carrier's opinion. Moreover, Kansas City is going to be a pure UP Terminal with all
employees there working under UP collective bargaining agreements. Since the
efficiency of operations that will result from this transaction will provide a benefit to the

public, it is consistent with STB requirements, according to the ( ~mrier.
EINDINGS AND OPINION

Does the Carrier’s Notice of June 11, 1998 contemplate a
‘“transaction” pursuant 10 the parties’ December 16, 1996
Implementing Agreement and the New York Dock
Cond’ .ions?

The Organization concedes that the June 11, 1998 Notice regarding crew hauling
work constitutes a “transaction” under Article Il of NYD-2172nd the New York Lock

Conditions. The work of transporting all crews, both UP and former SP, is to be

commingled at the Kansas City Terminal. This commingling of work now performed







separately at the Neff Yard and Armourdale Yale does indeed constitute a transaction
under both the New York Dock Cor:. itions and NYD-217.

However, the Organization contends that since the ramp work and office work is
not being wransferred between Armourdale Yard and Neff Yard there is no transaction
involving clerical employees working on the amp and in the office at Armourdale Yard.

Abolishing positions and rebullcting them at the same location is not a transaction under

New York Dock or NYD-217, in the Organization’s opinion.

Article I1 of NYD-217 allows the Carrier to rearrange and consolidste work and
positions from locations throughout the merged SP & UP property. The Carrier contends
that it plans to transfer customers and workloads between the TFC Ramp at Armourdale
Yard and UP’s Intermodal Ramp at Neff Yard. But for the SP and UP merger this
rearrangement of work would not be possible, the Carrier maintains. Accordingly, the
transfer of this work between the UP Neff Yard and the erstwhile SP Armourdale Yard
constitutés a wansaction under NYD-217 and the New York Dock Conditions, the Carrier

This Committee is constrained to conclude that the Carrier's June 11, 1998 Notice
lacks the specificity mandated by Article II of NYD-217. Asticle 11 requires the Carrier
1o provide the Organization with a detailed plan by location of transactions to take place
and distribution of the remaining work. The plan will include:

A listing of the jobs t0 be abolished and the incumbents
The jobs to be created

The approximate date(s) of transfer

A description of the work to be transferred and the
disposition of work to remain, if any




The June 11, 1998 Notice does not provide the TCU with the detailed plan
mandated by Article I regarding the ramp work and office work allegedly to be
rearranged and consolidated at Neff Yard and Armourdale Yard in Kansas City, in the
opinion of this Committee. Moreover, the Carrier did not explain who would service the
Intermodal Ramp at Neff Yard subsequent to a consolidaticn and rearrangement of this
work. Currently, that ramp work is performed by an independent contractor, not by
clerical employees represented by the TCU. It appears that no intermodal work is being
transferred from Neff Yard to Armourdale Yard. And it is unclear from the June 11,
1998 Notice what ramp work and/or positions are being transferred from Armourdale
Yard to Neff Yard and from Neff Yard to Armourdale Yard, if any.

Until the detailed plan required by Article I1 of NYD-217 is provided the

Organization this Commirtee cannot determine whether there is going to be a

rearrangement and consolidation of clerical ramp work and/or positions at Armourdale
Yard and Neff Yard in Kansas City pursuant to that Implementing Agreement. The
Carrier’s June 11, 1998 Notice involving crew hauling work and positions at these two
facilities does constitute a transaction. however.

Save for crew hauling, the June 11, 1998 Notice does not appear to coordinate
separate railroad facilities as contemplated by the ICC when it adopted the New York
Dock Conditions. There does not appear (o be a coordination or rearrangement of ramp
work or positions at the Casrier’s Kansas City Terminal. According to the Notice, ten
(10) clerical nositions are heine aholished and rebulletined at the same location. This

does not constitute a coordination of separate railroad facilities vnder New York Dock or




a rearrangement and coordiaation of work and/or positions pursuant to Articie I of

NYD-217. Therefore, there is no “transaction” involving these positions.

Question #2

If the answer to Question No. 1 is in the affirmative, should
the UP/TCU Collective Bargaining Agreemeat or the

SP/TCU Collective Bargaining Agreement apply to those
employees affected by the “transaction”?
In Norfolk & Western Rwv. v. American Train Dispatchers Assn. 499 U.S. 117,

133 (1991), the United States Supreme Court held that the so-called immunity provision
in the Interstate Commerce Act {49 U.S. C. 11341(a)] which immunized an approved
wransaction from “antitrust laws and from all other law,” included the obligations imposed
by the terms of a collective bargaining agreement. However, the Court ruled that the
immunity prwisiondosmtexcmptcuﬁenﬁumglhwhnnﬁmmﬂyﬁ-om laws
“necessary to carry out an approved transaction.” In Norfolk & Western Rwy., the
Supreme Court affirmed decisions rendered by the ICC in the so-called Carmen | case, 4

L.C.C. 2" (1988) and Dispatchers 1, 41.C.C. 2",

In Carmen |, the ICC declared that:

“[T]h:wﬁaispeminedmmyomandﬁﬂlyimplm
(a transaction the Commission has authorized) despite
potential impediments in existing agreements upon
compliance with the provisions for the protection of the
rights of employees contained in New York Dock or
imposed by the Commission upon the involved transaction.
As the committee found, and we agree, it has the authority
10 override these obstacles in the implementing agreement
it will fashion.”

In Carmen I [CSX Corp - Contro] ~ Chessic and Seaboard Cogst Line
Industries. Inc. 6 1.C.C. 2™ (1990)] the ICC emphasized that collective bargaining




agreements and the Railway Labor Act should not be overridden simply to facilitate a
transaction but should be required to yield only when and to the extent necessary to
permit the approved transaction to proceed (emphasis added). Cammen Il defined the

scope of arbitrators’ authority to modify collective bargaining agreements under Article I,
Section 4, of New York Dock by reference to the arbitral practice between 1940 and

1980, a period of labor peace involving rail mergers and consolidations. The ICC did not

claborate on the foregoing “necessity” standard in Carmen I1, however.

Carmen I and Carmen I were remanded to the ICC by the D.C. Circuit for
reconsideration in light of the Supreme Court decision in Norfolk & Western Rwy. v.
American Train Dispatchers Assn. That remand led to Canmen [l

In its 1998 Carmen III decision [Finance Docket No. 28905 and 29430] the ICC
imposed further limitations on an arbitrator’s authority under Article I, Section 4, of the
New York Dock Conditions to override pre-existing collective bargaining agreements.
“Although this proceeding involves arbitration under Article I, Section 11, of the New
York Dock Conditions, not arbitration under Article ], Section 4, nevertheless the
limitations imposed by the ICC in Carmen IIT are equally applicable to this Sectionl1
arbitration, in our opinion.

Carmen III affirmed the findings of the ICC in Cannen | and Cammen I1.
However, the STB imposed three additional limitations on an arbitrator’s authority to
override collective bargaining agreements under Anicle 1, Section 4, of New York Dock.
Those limitations were:’

(1)  the transaction must be one that has been approved
by the STB;




the modification cannot reach collective bargaining
rights, privileges and benefits protected by Article I,
Section 2. of the New York Dock Conditions;

(3)  the modification must be necessary to the
implementation of the approved transaction.

Article 1, Section 2, of New York Dock provides for the preservation of collective
bargaining rights. It states:

“ The rates of pay, rules, working conditions and all
collective bargaining and other rights, privileges and
benefits (including continuation of pension rights and
benefits) of the railroad’s employees under applicable laws
and/or existing collective bargaining agreements or
otherwise shall be preserved unless changed by future
collective bargaining agreements or applicable statutes.”

The Board defined “rights, privileges and benefits” as the “so called incidents of
employment or fringe benefits. ” Scope rules and seniority rules were specifically
excluded from this definition. “Rights, privileges and benefits™ are not involved in this
arbitration. However, “rates of pay, rules and working conditions” are since the Carrier
proposed to change the rates of pay of certain clerical positions at Armourdale Yard. It
also proposes to eliminate the former SP Scope Rule and the guaranteed extra board
agreement currently in effect at this facility.

Based on the Board’s 1998 Carmen I1I decision, it is now clear that a collective
bargaining agreement can be overridden in an Article I, Section 4, New York Dock

arbitration only if this is negessary to effecruate the transaction approved by the STB.

The STB summarized the necessity standard by quoting from its decision in Fox Valley:

“ Arbitrators should also be aware that in [RLEA] the court
admonished us 10 identify which changes in pre-transaction
labor arrangemenis are necessary fo secure the public
benefits of the transaction and which are not. We have
generally delegated to arbitrators the task of determining




the particular changes that are and are not 1ecessary 10
carry out the purposes of the rransaction, su'iect only to
review under our Lace Curtain standards. . . »rbitrators
should discuss the necessity of modifications to pre-
transaction labor arrangements, taking care to reconcile
the operational needs of the transaction with the need 1o
preserve pre-transaction arrangements. Arbitrators should
not require the carrier 1o bear a heavy burden (for
example, through detailed operational studies) in justifying
operational and related work assignment and employment
level changes that are clearly necessary to make the
merged entity operate efficiently as a wnified system rather
than as two separate entities, if these changes are identified
with reasonable particularity. But arbitrators should not
assume that all pre-transaction labor arrangements, no
matter how remotely they are connected with operational
efficiency or other public benefits ¢, "the fransacrion, must
be modified to carry out the purposes of a transaction. "

RLEA refers to RLEA vs. [CC, 987 F. 2™ 806, 814 (1993) where the Court of
Appeals for the D.C. Circuit ruled that a “necessity” standard must include a finding of
public transportation benefits from the underlying transaction which cannot be
effectuated if the only benefit derives from the CBA modification itself (emphasis
added). The Court stated that  merely to transfer wealth from employees to their
employer” does not effectuate the purpose of the transaction. The Surface Transportation
Board has adopted this standard.

A review of the Carmen Trilogy reveals that the STB relied on the “necessity”
standard to restrict an arbitrator's authority to override collective bargaining agreements

under New York Dock. Such authority is not 1o be used simply to “facilitate” a

transaction, according to the STB. Rather, arbitrators are 1o look to the precedent from

1940 1o 1980 as guidance and they must reconcile the operational necessities of the

merged carrier with the need 1o preserve pre-transaction labor agreements.




On November 22, 1995, the STB rendered a decision upho.ding an award

rendered by this Arbitrator in an Article I, Section 4, New York Dock arbitration between

the United Transportation Union/Brotherhood of Locomotives Engineers and CSX

Transportation, Inc. In its decision, the Board made the following observation:

“_ .. To determine which changes are permissible, the court
in RLEA established the following standard (987 F. 2 at
814-15): . . . it is clear that the Commission may not modify
a CBA willy-nilly: 11347 requires that the Commission
provide a 'fair arrangement.’ The Commission itself has
stated thas it may modify a collective bargaining agreement
under 11347 only as ‘necessary’ 10 effectuate a covered
transaction . .. We look therefore 10 the purpose for which
the JICC has been given this authority (to approve
consolidations]. Thai purpose is presumably to secure to
the public some transporiation benefit that would not be
available if the CBA were lefi in place, not merely to
transfer wealth from employees (o their employer. . . In
other words, the court's standard is whether the change is
(a) necessary to effect a public benefit of the transaction or
() merely a transfer of wealth from employees to their

employer. . .."
The Board reiterated these standards in a June 26, 1997 review of an Article 1,
Section 4, New York Dock award rendered by Arbitrator James E. Yost. The STB stated

that :

“...In RLEA, supra, the court admonished the ICC to
refrain from approving modifications that are not
necessary for realization of the public benefits of the
consolidation but are merely devices fo iransfer wealth
from the employees to their employer. In its appeal, UTU
made no effort to show that the UP Eastern District
collective bargaining agreement is inferigr to the collective
bargaining agreemenis that it replaced. isnot a
situation where the carrier is using New York dock as a
pretext to apply a new, uniform collective bargaining
agreement thal is inferior in matters such as wages levels,
and working conditions. . . ."




As observed heretofore, the Carrier intends to eliminate all of the clerical
positions currently assigned to the SP Armuardale Yard and create new cle.ical positions
under the UP/TCU Collective Bargaining Agreement. These positions currently work
under a SP Collective Bargaining Agreement, i.e. a former St. Louis Southwestern
Railway Company Agreement. The Casrier would override this SPCBA and replace it
with the UPCBA currently in effect for clerical employees at the Neff Yard.

The Carrier maintains that NYD-217 gives it the unrestricted right to place these
clerical employees under the UP Agreement but this Committee respectfully disagrees.
NYD-217 does not expressly address what collective bargaining agreement will ;ppiy

when clerical positions being rearranged and/or consolidated are governed by different

agreements. Nor is such an unrestricted right implied in NYD-217.

There is not a scintilla of evidence in the record before this Commitiee that this
subject was discussed during the negotiations preceding adoption of NYD-217. Nor is
there mypasuniveevidmceintheremrdthntheTCUpmddwUPtheunremicted
right to override collective bargaining agreements and select which agrecment will apply
10 a transaction under NYD-217 when it entered into this Implementing Agreement.

Thg Cuﬁernguesd'nnwheql.cmrofUndzmndingNo. S and Letter of
Understanding No. 18 are juxtaposed with the provisions of NYD-217 it becomes clear
that it has the unrestricted right 1o place clerical employees under the UPCBA in
transactions pursuant 1o Article Il of NYD-217. Again, this ‘bitrator respectfully
disagrees with the Carrier’s contention.

The Carrier argues that Letter of Understanding No. 5 supports its contention inat
'work and positions may be wransferred from one CBA to anotber without further




negotiations. Lertter of Understanding No. 5 explains how clerical positions established

as a result of the transfer of work under NYD-217 are 1o be bulletined. If anything,

Letter of Understanding No. $ contemplates that both the UP and SP collective

bargaining agreemuents will remain in effect since it provides that “[A]ny positions that
remain unfilled will be bulletined in accordance with the working Agreement on the
property (UP or SP) to which the work is being transferred (underlining added). Letter of
Understanding No. 3 does not imply that the Casrier shall have the unrestricted right to
determine what agreement will apply to a transaction under NYD-217 when more than
one agreement applies to positions being rearranged and consolidated.

Nor does Letter of Understanding No. 18 expressly or implicitly provide that the
Carrier has the unrestricted right to place employees under the UPCBA when their
positions and/or work are being rearranged or coordinated pursuant to NYD-217. Rather,
Letter of Understanding No. 18 merely preserves certain enumerated rates of pay when
SP employees transfer 10 the UP or when UP employees transfer to the SP as was done at

Denver.

v

Inasmuch as crew hauling is being consolidated at Neff Yard and Armourdale
Yard this Committee agrees with the Carrier that in order to achieve the operational
cfficiencies contemplated by this consolidation a single collective bargaining agreement
should apply to those employees cngaged in crew hauling operations at the Kansas City
Terminal.

For the reasons expressed above, this Committee concludes that NYD-217 does
not grant the Carrier the unqualified right to place clerical positions under the UPCBA
when these positions are rearranged and/or consolidated ina transaction under Article I1




of that Implementing Agreement. Accordingly, in determining whether the Carrier has
the right to override the SPCBA govemning those clerical employees engaged in crew
hauling operations at the Kansas City Terminal, the limitations imposed on New York
Dock arbitrators by the STB must be strictly observed.

As noted heretofore, the STB has sanctioned the override of collective bargaining

agreements only if this is pecessary to effemhtg the transaction. Moreover, there must

be a public transportation benefit from the transaction before a collective bargaining
agreement may be overridden. The Board has instrucied New York Dock arbitrators to
reconcile the operational needs of the transaction with the need 10 nreserve ore-
transaction arrangements. Additionally, the STB has ruled that rail carriers bear the
burden of establishing that the proposed change is necessary to effectuate a transaction.
In the instant case, the Carrier has not sustained that burden, in the opinion of this
Committee.

The Carrier’s proposal would reduce the wage rates of the SP clerical positions
being eliminated and rebulletined as Utility Clerk positions by between 34% and 36% of
the current SP rates. The prohibition against subcontracting in the SPCBA would also be
eliminated. And the SP guaranteed extra board at Annourdale Yard would be reduced
from 15% of the permanent clerical positions to 10% of the permanent positions.

In this Committee’s opinion, the aforementioned changes in the SP rates of pay,
rules and working conditions are not necessary o effectuate the consolidation and
rearrangement of crew hauling at the Kansas City Terminal. No public transportation
benefit will be achicved by overriding the SPCBA, in our judgment.




The efficiencies of operation that will result from coordinating the crew hauling
functions at the Kansas City Terminal can just as casily be anained by placing these

positions under the UPCBA with the SP rates of pay, prohibition against subcontracting

and guaranteed extra board rules incorporated into the UPCBA. This will result in only

one collective bargaining agreement governing the positions performing crew hauling
while avoiding overriding the SP Agreement. This is what Arbitratc: Peter Meyers did in
an Article I, Section 4, New York Dock ubi;rnﬁon involving maintenance of way
employees on the Union Pacific.

As explained above, the STB requires New York Dock arbitrators to reconcile the
need to preserve pre-transaction labor arrangements with the operational needs of the
transaction. The Carrier has not persuaded this Commirtee that it is necessary to override

- SP rates of pay, rules and working conditions to achieve the operational efficiency
attendant the consolidation of crew hauling at the Kansas City Terminal. The same
public transportation benefit can be anained by placing the Armourdale Yard positions
under the UP Agreement and incorporating the SP rates of pay, prohibition against
subcontracting and guaranteed extra board agreement into the UP Agreement for these
employees. Therefore, the Carrier has not demonstrated the “necessity” to overmde me
SP Agreement 1o effectuate the rearrangement and coordination of crew hauling work
and positions at the Kansas City Terminal.

Were this an Article I, Section 4, New York Dock arbitration, the SPCBA could
not be overridden. Therefore, it cannot be overridden under NYD-217 in this Article I,
Section 11, New York Dock arbitration, in the opinion of this Committee. To the extent
that work and positions are being transferred and commingled between Armourdale Yard




and Neff Yard in accordance with NYD-217, the SP Collective Bargaining Agreement

cannot be overridden for all the reasons set forth above.

AWARD
The Carrier's Notice of June 11, 1988, involving positions located at Armourdale,

Kansas and Kansas City, Missouri contemplates a “transaction” for employees engaged
in crew hauling only pursuant to the parties’ December 16, 1996 Implementing
Agreement and the New York Dock Conditions.

The Union Pacific Collective Bargaining Agreement as modified to include the
Southern Pacific rates of pay, prohibition against subcontracting and guaranteed extra
board will apply to the employees affected by this “iransaction.”

, B fMpean—

Robert M. O’Brien, Arbitrator
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.NION PACIFIC RAILROAD OO’ANV

1416 Dodge Streat
Omana, Metremxs 89170

Mr. Robert M. O'Brien
16 Fox Hill Lane
Milton, MA 02186

Dear Sir:

This refers to the proposed New York Dock Arbitration Award involving the TCU and
Union Pacific conceming consolidation of forces and work at Kansas City Terminal. As you
know, the parties have a session scheduled for June 2, 19989, to review that proposed
Award.

Effective today, the Carrier has exercised its right to cancel the Notice dated
June 11, 1898. That Notice was the basis for the dipute. (A copy of the cancellation
Notice is attached.) The Carrier's right to cancel the June 11, 1898 Notice was preserved
in my letter of September 11, 1988. (A copy of that letter is attached and it also appeared
as Exhibit “6° in our Submission.) In addition, the C.arrier has an established practice of
unilaterally cancelling NYD-217 Notices.

Since the June 11, 1998 Notice has been cancelled, It is Union Pacific’s position the
Questions at Issue in the above-referenced proposed Arbitration Award are now moot. It
is further Union Pacific's position that an Arbitration Award is now neither necessary nor
appropriate and that there is no need to convene the review session on June 2. These
positions are consistent with the proposition that where there is no dispute, there should
be no Arbitration Award.

| believe this puts this dispute to rest. However, should you wish to discuss this
matter, please give me a call (402) 271-4947.

Yours truly,

Al Nasir—

Mr. J. Parker

International Vice President, TCU
3 Researrh Place

Rockville, MD 20850

vYMr. R. F. Davis
President, ASD/TCU
53 W. Seegers Road
Arlington Heights, L 60005




“UNION PACIFIC RAILROAD COMPANY

141€ Dogge Suee
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RECEIVED g
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'NDUSTRY-RELATIO: ‘S| May 16, 1995 1 p

Mr. R. F. Davis ‘Mr.J. L. Quilty. 14, ni s L
President ASD/TCU General Chairman, TCU

53 W. Seegers Road 2820 South 87th Avenue

Arington Heights, IL 60005 - Omaha, NE 68124

Gentlemen:

This has reference to my letter dated June 11, 1998, served pursuant to Article |i

-TRANSACTIONS of Implementing Agreement No. NYD-217, as a

the Camer intended to consolidate all clerical work from the Southem Pacific (Armourdale
Yard) with that of the Union Pacific Facility at Kansas City and place that work and
employees under the Union Pacific/TCU Collective Bargaining Agreement.

June 11, 1998 Notice effective immediately.
Yours truly,

A8 e

D. D. MATTER
Gen. Director Labor RohﬁomINon-Ops

Mr. J. P. Condo Mr. J. L. Gobel

Intemational Vice President, TCU International Vice President, TCU
53 W. Seegers Road 4189 North Road

Arlington Heights, IL 60005 Moose Lake, MN 55767
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RoBerRT M. O'BRIEN
ATTORNEY AT LAW
16 Fox Hal Lane
MiLTon, MA 02106
(617) 6960838

August 25, 1999

Dean D. Matter, General Director - Labor Relations
Union Pacific Railroad Company

1416 Dodge Street

Omaha, Nebraska 68179

-and-

Robert F. Davis, President
ASD/TCU

53 W. Seegers Road
Arlington Heights, IL 60005

RE: SECTION 11 NEW YORK ARBITRATION
(Consolidation at Kansas City Terminal)

Gentlemen:

I am enclosing herewith a signed copy of my Award in the above-referenced matter since
I do not consider the dispute that led to the Award moot notwithstanding the Carrier’s
contention.

It is undisputed that the Carrier reserved the right to cancel the June 21, 1998 Notice to
consolidate cerwin work and clerical employees at its Kansas City Terminal at any time,
including prior to and subsequent to the issuance of a New York Dock Arbitration Award.
However, this preservation of rights does not render the decision | forwarded you on March 25,
1999, moot, in my opinion.

It is noteworthy that the Carrier has expressly reserved the right to issue a new Notice
pursuant to NYD-217 consolidating clerical forces and work at Neff Yard and Armourdale Yard
in Kansas City. If the Carrier exercises this prerogative many of the issues that have been
addressed in my Award may recur. Rather that relitigate those issue anew my Award may offer
some guidance 10 help resolve them. In the light of these circumstances, the underlying dispute
involving the consolidation of work and clerical employees at Kansas City is not moot.

Contrary 10 the Carrier’s assention, this Arbitrator is not issuing a declaratory order.
hﬂm.ﬂnAMlmmdum;d&eugmhmdﬂmdp_a&emehs




preserved its right to serve a new Notice under NYD-217 to consolidate clerical work and
employees at its Kansas City Terminal. As noted above, the Award may help resolve some of
the issues attendant such a consolidation.

Please advise if you wish to meet in executive session to discuss the Award that | am
enclosing herewith.

Very truly yours,

Ll WO fppion—

Robert M. O'Brien
New York Dock Arbitrator

RMO’B/amm
enclosure
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ARBITRATION COMMITTEE ESTABLISHED
PURSUANT TO ARTICLE I, SECTION 11,
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS
In the matter of arbitration between:

Transportation Communications
International Union

-and-

Union Pacific Railroad Company

STATEMENT OF THE ISSUE

After carefully reviewing the extensive record submitted to this Committee, we
submit that the following accurately reflects the questions that must be decided in this
arbitration:

Question #1

Does the Carrier’s Notice of June 11, 1998, involving
positions located at Armourdale, Kansas and Kansas City,
Missouri, contemplate a “transaction” pursuant to the
parties’ December 16, 1996 implementing Agreement and
the New York Dock Conditions?

Question #2

If the answer to Question No. | is in the affirmative should
the UP/TCU Collective Bargaining Agreement or the

SP/TCU Collective Bargaining Agreement apply to those
employees affected by the “transaction™

BACKGROUND
On November 30, 1995, the Union Pacific Corporation (hereinafter referred to as

the Carrier or the UP) filed application with the Interstate Commerce Commission (ICC)




seeking approval to obtain common control and to merge the rail carriers controlled by
the UP (Union Pacific Railroad Company and Missouri Pacific Railroad Company) with
the rail carriers controlled by the Southern Pacific Rail Corporation (Southern Pacific

Transportation Company-Eastern and Western Lines, St. Louis Southwestern Railway

Company, SPCSL Corporation, and the Denver & Rio Grande Western Railroad

Company). In its application, the Carrier declared that significant economies and
efficiencies could be achieved by the merger of these railroads which would provide a
transportation benefit to the public. Following extensive hearings and testimony, the
Surface Transportation Board (hereinafier referred to as the STP or the Bos”d,), successor
to the ICC, approved the Carrier’s application on August 6, 1996 in Finance Docket No.
32760. In approving this merger, the STB imposed the New York Dock Conditions
adopted by the ICC in Finance Docket No. 28250, 360 ICC 60 (1979).

In accordance with the requirements of the New York Dock Conditions, on
September 16, 1996, the Carrier served notice on the Allied Services Division of the
Transportation Communications Union (hereinafter referred to as the TCU or the
Organization) of its intent to consolidate clerical forces throughout the merged Union
Pacific-Southemn Pacific Transportation Company (hereinafier referred to as the Southern
Pacific or the SP) system. The parties entered into negotiations and signed Implementing
Agreement No. NYD-217 (hereinafter referred to as NYD-217) on December 18, 1996.

NYD-217 provides, in pertinent part, as follows:

... WHEREAS, pursuant to Article 1, Section 4 of the
New York Dock Conditions, the following Agreement is
made to cover the general rearrangement of functions
throughout the UP and the SP, and this rearrangement is

made to effect the merger of the UP and SP properties. It is
expected that the completion of this rearrangement will




involve all areas of the merged railroad’s organizational
structure.

UP and SP expect that the rearrangement will be
implemented in several stages. The Company anticipates
that at least 1,800 clerical employees will be affected.
These employees are now positioned at various locations
across the UP and SP.

The rearrangement of employees and/or work will
commence after the effective date of this Agreement. . . .

ARTICLE II - TRANSACTIONS
Afer the effective date of this Agreement, the Company

will commence rearrangement and consolidation of work
and positions from locations throughout SP and UP.

The Company will provide the Organization with a detailed
plan by location of transactions to take place and
distribution of remaining work. The plan will include a
listing of the jobs to be abolished and the incumbents; the
jobs to be created, the approximate date(s) of transfer; a
description of the work to be transferred and the disposition

of work to remain, if any. If the transfer of employees or
the abolishment of jobs is involved, the plan for each
location may be implemented sixty (60) days or later after
issuance. It is understood that the sixty (60) days
contemplates five (5) days or more notice to the
Organization. twenty (20) days for employees to make
election, five (5) days for the Carrier to award employee
options, and thirty (30) days to prepare for and complete
the move. If the plan involves only the transfer of work,
such transfer may occur thirty (30) days or later after
issuance.

Aner notifying the Organization of the plan to transfer
work and/or employees, the General Chairman may request
a meeting 1o discuss the Carrier’s plan. A request for a
meeting from the involved General Chairman must be
made v.ithin five (5) days after the Carrier’s plan notice is
received by the Union, and said mieeting must be held
within ten (10) days after the Union’s request is received by
the Carrier. . ..




The parties also agreed to numerous Letters of Understanding that were appended
to NYD-217. Letter of Understanding No. S addresses the procedure for bulleting
positions that will be established as a result of the transfer of work pursuant to the
Implementing Agreement. Letter of Understanding No. 18 provides that SP employees
transferring to the UP and UP employees transferring to the SP will have certain rates of
pay protected. The protected rates are enumerated in the Letter of Understanding.

Immediately following the signing of NYD-217, the Carrier began preparing
Notices pursuant to Article II of that Agreement advising the Organization of its intent to
consolidate SP clerical work with UP clerical work. The first such Notice was served on
December 31, 1996. To date, the Carrier has served over 130 Notices which have
resulted in the consolidation of SP clerical work throughout the merged UP-SP system.

On June 11, 1998, the Carrier served the TCU with Notice of its intent to
consolidate clerical work at the Neff Yard and Armourdale Yard in the Kansas City
Terminal. The Neff Yard(s) is a UP facility in Kansas City, Missouri. The Armourdale
Yard is a former SP facility in Kansas City, Kansas. The two yards are approximately 10

_miles apart. Clerical employees at Neff Yard work under a Union Pacific Collective
Bargaining Agreement (hercinafter referred to as the UPCBA) whereas clerical
employees at the Armourdale Yard work under a SP Collective Bargaining Agreement
{hereinafier referred to as the SPCBA). [The Agreement is actually a former St. Louis

Southwestern Railway Company Agreement. ]

The June 11, 1998 Notice stated that the Carrier intended to eliminate all of the

clerical positions currently assigned to the SP Armourdale Yard operations and transfer




all of this work to clerical positions to be established under the Union Pacific/TCU
Collective Bargaining Agreement. The Carrier amended this Notice on June 24, 1998.

On or around June 11, 1998, when the Notice was served on the Organization,
there were 43 clerical jobs filled by 42 employees at the UP Neff Yard. At the same
time, there were 21 clerical positions filled by 19 einployees at the former SP
Armourdale Yard. For many of these positions, the UP rate of pay ls lower than the
applicable SP rate of pay. The work performed by the SP clerical employees was to be
transferred to 15 Utility Clerk positions and six (6) Ramp Clerk positions under the
UPCBA, according to the June 11, 1998 Notice.

Prior to the merger of the UP and SP in 1996, there was an intermodal facility at
both the Neff Yard and Armourdale Yard. At the Armourdale intermodal ramp, loading
and unloading functions are performed by an independent contractor while the remaining
clerical ramp functions are performed by UP clerical employees. At present, the clerical
functions, as well as the loading, unloading and tie-down functions at the Neff Intermodal
Ramp are performed by an independent contractor.

Crew hauling operations at Neff Yard are divided pursuant to a 1991 agreement
berween the UP and TCU. Under this agreement, crew hauling within the Neff Yard
itself and between the yard and local hotels where operating craft employees lodge
between runs are performed under the UP Agreement. All crew hauling runs made from
Neff Ya;'d to other points outside the facility are performed by an independent contractor.

Crew hauling at the Armourdale Yard, both within the yard and to points outside
the yard, is performed under the SP Agreement. Further, pursuant to a 1980 Total

Operating Procedures System (TOPS) Agreement applicable to the Armourdale Yard,




the Carrier is precluded from contracting out clerical work. The Scope Rule of the TOPS
Agreement prohibits the Carrier from removing work from TCU’s jurisdiction. There is
no such restriction under the UPCBA, however, for ramp work at Neff Yard.

Pursuant to a longstanding TOPS Agreement on the Armourdale property, the
Carrierisrequiwdtomainuinaguanmeedemboardcomiﬁngofaminimmnof
fifteen percent (15%) of permanent employees.' The coﬂupondmg UP Agreement at
Neff Yard requires a minimum extra board of ten percent (10%) of permanent employees.

The seven ramp positions which the Carrier proposes to rebulletin at Armourdale
Yard under the UP Agreement will be paid at a daily rate of $120.61. This is $9.05, or
7%. less than the current rate under the SP Agreement for ramp clerks at Armourdale
Yard. These newly bulletined positions will be roughly equivalent to the current position
of ramp clerk at the Armourdale Yard, according to the Organization. The newly created
crew hauling positions at both Neff Yard and Amourdale. Yard will pay a rate of pay
lower tha.n the rate of the SP positions being abolished. The Organization contends the
rate will be between 34% and 36% lower than the present SP rates.

The Carrier’s June 11 Notice proposes to abolish the following positions under
the SP Agreement at the Armourdale Yard: one Chief Clerk; two Assistant Chief
Clerks:; seven General Clerks; three Clerk/Telegraphers; one Janitor; and one Extra
Board position. In lieu of these positions, the Carrier intends to bulletin twelve “Utility
Clerk™ positions and four Extra Board clerical positions. Of these twelve Utility Clerk
positions, six will be posted at Neff Yard, three will be posted at Armourdale Yard and
the remaining three will be assigned three days a week to Neff Yard and two days a week

to Armourdale Yard. All four Extra Board positions will be bulletined at Neff Yard.




Under the Scope Rule of the SP Agreement, crew hauling at ‘ic Armourdale Yard
may not be contracted out. Under the UP Agreement, crew hauling within the confines
of the Neff Yard is performed by UP employees represented by TCU. However, the UP
Agreement permits the Carrier to contract out crew hauling involving the pick up and

delivery of crews outside the Neff Yard.

On July 30, 1998, the TCU responded to thevJune 11, 1998 Notice. The

Organization claimed that the Notice was inappropriate and not . . accordance with the
spirit and intent of NYD-217. Moreover, it would place the clerical employees at
Armourdale under an inferior collective bargaining agreement, according to the
Organization, since their rates of pay would be reduced considerably; clerical employees
could have their work contracted out; and the Extra Board Agreement at Neff Yard is
inferior to the Extra Board TOPS Agreement at Armourdale. The Union requested the
Carrier to withdraw the Notice.

On September 11, 1998, the Carrier responded to the Organization’s July 30,
1998, letter. The Carrier insisted that the June 11, 1998 Notice and the changes proposed
therein embraced the spirit and intent of NYD-217. Nevertheless, it was willing to
submit the issue to final and binding arbitration if no agreement could be reached. UP
agreed to delay implementation of the changes proposed by the Notice pending the
outcome of arbitration subject to conditions set forth in its September 11, 1998, letter.

ﬁe parties subsequently established this Arbitration Committee under Article I,
Section 11, of the New York Dock Conditions. They submitted extensive evidence and
arguments in support of their respective positions in pre-hearing submissions. An
arbitration hearing was held on January 6. 1999, in Boston, Massachuseits. The Union




and the Carrier also submitted post-hearing statements summarizing their respective
contentions.

It is the Organization’s position that no bona fide transaction is even / )ntemplated
by the Carrier’s June 11, 1998 Notice since, save for crew hauling, no rearrangement of
forces will actually take place between Arnourdale Yard and Neff Yard. Rather, the
ramp we..* and office work will remain distinct at each facility. Indeed, there is no ramp
work performed by UP clerks at Neff Yard. To the extent that the Carrier proposes to
remove certain outside of yard crew hauling work from Armourdale Yard, the
Organization contends that inasmuch as that work may be subcontracted, it does not
constitute a transaction. Therefore, since no work will be coordinated between
Armourdale Yard and NefT Yard, the Notice is simply a device to impose a collective
bargaining agreernent with lower rates of pay and less favorable rules upon the
employees at Armourdale Yard, according to the TCU.

Assuming, arguendo, that a transaction is found to exist, only those positions
whose work is actually being coordinated should be subject to the Carrier’s June 11, 1998
Notice, in the Organization’s view. If this Committee concludes that a transaction exists
as to certain positions and/or work being transferred to the Neff Yard, then the Carrier )
should not be permitted to override the SPCBA rates of pay, subcontracting restrictions
and j;uaranteed extra board rules since there is no necessity for such an override, in the
Organization’s opinion.

The Carrier maintains that it intends to transfer customers and workloads between

the TFC Ramp at Armourdale and the Intermodal Ramp at Neff Yard. Such a

commingling of work could not have occurred without the merger between the UP and




the SP, the Carnier avers. Indeed, the whole Kansas City Terminal is being consolidated.
Therefore, this consolidation constitutes a “transaction” under both New York Dock and
NYD-217, according to the Carrier.

It is the Carrier’s position that the UPCBA at Neff Yard is not inferior to the
SPCBA at Armourdale Yard as claired by the Organization. And in any event, it

contends that NYD-217 gave it the unrestricted righi to select what collective bargaining

agreement shall apply to employees whose work and/cr positions are commingled.

Inasmuch as the preponderance (72%) of clerical positions at Kansas City fall
under the UPCBA, it is logical to place all clerical employees under this Agreement, in
the Carrier’s opinion. Moreover, Kansas City is going to be a pure UP Terminal with all
employees there working under UP collective bargaining agreements. Since the
efficiency of operations that will result from this transaction will provide a benefit to tive
public, it is consistent with STB requirements, according to the Carrier.

FINDINGS AND OPINION
~ Question #1
Does the Carrier’s Notice of June 11, 1998 contemplate a
“transaction” pursuant to the parties’ December 16, 1996
Implementing Agreement and the New York Dock
Conditions?
The Organization concedes that the June 11, 1998 Notice regarding crew hauling
work constitutes a “transaction” under Article Il of NYD-217 and the New York Dock
Conditions. The work of transporting all crews; both UP and former SP, is to be

commingled at the Kansas City Terminal. This commingling of work now performed




separately at the Neff Yard and Armourdale Yale does indeed constitute a transaction
under both the New York Dock Conditions and NYD-217.

However, the Organization contends that since the ramp work and office work is
not being transferred between Armourdale Yard and Neff Yard there is no transaction
involving clerical employees working on the ramp and in the office at Armourdale Yard.
Abolishing positions and rebulleting them at the same loatioﬁ is not a transaction under
New York Dock or NYD-217, in the Organization’s opinion.

Article Il of NYD-217 allows the Carrier to rearrange and consolidate work and
positions from locations throughout ihc merged SP & UP property. The Carrier contends
that it plans to transfer customers and workloads between the TFC Ramp at Armourdale
Yard and UP’s Intermodal Ramp at Neff Yard. But for the SP and UP merger this
rearrangement of work would not be possible, the Carrier maintains. Accordingly, the
transfer of this work between the UP Neff Yard and the erstwhile SP Armourdale Yard
constitutes a transaction under NYD-217 and the New York Dock Conditions, the Carrier
Insists.

This Committee is constrained to conclude that the Carrier’s June 11, 1998 Notice

lacks the sﬁeciﬁcity mandated by Article Il of NYD-217. Article Il requires the Carrier

o provide the Organization with a detailed plan by location of transactions 10 take place
and distribution of the remaining work. The plan will include:

A listing of the jobs t be abolished and the incumbents
The jobs to be created

The approximate date(;) of transfer

A description of the work to be transferred and the
disposition of work to remain, if any




The June 11, 1998 Notice does not provide the TCU with the detailed plan
mandated by Article II regarding the ramp work and office work allegedly to be
rearranged and consolidated at Neff Yard and Armourdale Yard in Kansas City, in the
opinion of this Committee. Moreover, the Carrier did not explain who would service the
Intermodal Ramp at Neff Yard subsequent to a consolidation and rearrangement of this
work. Currently, that ramp work is performed by an independent contractor, not by
clerical employees represented by the TCU. It appears that no intermodal work is being
transferred from Neff Yard to Armourdale Yard. And it is unclear from the June 11,
1998 Notice what ramp work and/or positions are being transferred from Armourdale
Yard to Neff Yard and from Neff Yard to Armourdale Yard, if any.

Until the detailed plan required by Article Il of NYD-217 is provided the
Organization this Committee cannot determine whether there is going to be a
rearrangement and consolidation of clerical ramp work and/or positions at Armourdale
Yard and Neff Yard in Kansas City pursuant to that Implementing Agreement. The
Carrier’s June 11, 1998 Notice involving crew hauling work and positions at these two
facilities does constitute a transaction, however.

Save for crew hauling, the June 11, 1998 Notice does not appear to coordinate
separate railroad facilities as contemplated by the ICC when it adopted the New York

Dock Conditions. There does not appear to be a coordination or rearrangement of ramp
work or positions at the Carrier’s Kansas City Terminal. According to the Notice, ten
(10) clerical positions are being abolished and rebulletined at the same location. This

does not constitute a coordination of separate railroad facilities under New York Dock or




a rearrangement and coordination of work and/or positions pursuant to Article II of

NYD-217. Therefore, there is no “transaction” involving these positions.

Question #2

If the answer to Question No. 1 is in the affirmative, should
the UP/TCU Collective Bargaining Agreement or the

SP/TCU Collective Bargaining Agreement apply to those
employees affected by the “transaction™?
in Norfolk & Western Rwy. v. American Train Dispatchers Assn. 499 U S. 117,

133 (i991), the United States Supreme Court held that the so-called immunity provision
in the Interstate Commerce Act [49 U.S. C. 11341(a)) which immunized an approved
transaction from “antitrust laws and from all other law,” included the obligations imposed
by the terms of a collective bargaining agreement. However, the Court ruled that the
immunity provision does not exempt carriers from all law but rather only from laws
“necessary to carry out an approved transaction.” In Norfolk & Western Rwy., the
Supreme Court affirmed decisions rendered by the ICC in the so-called Carmen | case, 4

1.C.C. 2™ (1988) and Dispaichers |, 4 1.C.C. 2™.

In Carmen [, the ICC declared that:

“ [T the carrier is permitted to carry out and fully implement
(a traasaction the Commission has authorized) despite
potential impediments in existing agreements upon
compliance with the provisions for the protection of the
rights of employees contained in New York Dock or
imposed by the Commission upon the involved transaction.
As the committee found, and we agree, it has the suthority
to override these obstacles in the implementing agreement
it will fashion.” i

In Carmen [l (CSX Corp - Conuol - Chessic and Seaboard Coast Line
Industries, Inc. 6 1.C.C. 2% (1990)] the ICC-emphasized that collective bargaining

- el
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agreements and the Railway Labor Act should not be overridden simply to facilitate a
transaction but should be required to yield only when and to the extent pecessary to
permit the approved transaction to proceed (emphasis added). Carmen Il defined the
scope of arbitrators’ authority to modify collective bargaining agreements under Article I,
Section 4, of New York Dock by reference to the ﬁbiuﬂ practice between 1940 and
1980, a period of labor peace involving rail mergers and consolidations. The ICC did not
elaborate on the foregoing “necessity” standard in Carmen I, however.

Carmen | and Carmen II were remanded to the ICC by the D.C. Circuit for
reconsideration in light of the Supreme Court decision in Norfolk & Western Rwy. v.

American Train Dispatchers Assn. That remand led to Carmen III.
In its 1998 Carmen lll decision [Finance Docket No. 28905 and 29430] the ICC

imposed further limitations on an arbitrator’s authority under Article I, Section 4, of the
New York Dock Conditions to override pre-existing collective bargaining agreements.
Although this proceeding involves arbitration under Article I, Section 11, of the New
York Dock Conditions, not arbitration under Article I, Section 4, nevertheless the
limitations imposed by the ICC in Carmen [l are equally applicable to this Section11

arbitration, in oﬁi opinion.
Carmen 11] affirmed the findings of the ICC in Carmen | and Carmen 11.
However, the STB imposed three additional limitations on an arbitrator’s authority to

override collective bargaining agreements under Article I, Section 4, of New York Dock.
Those limitations were:

(1) the transaction must be one that has been approved
by the STB;




the modification cannot reach collective bargaining
rights, privileges and benefits protected by Article I,
Section 2, of the New York Dock Conditions;

3) the modification must be necessary to the
implementation of the approved transaction.

Article I, Section 2, of New York Dock provides for the preservation of collective
bargaining rights. It states:
“ The rates of pay, rules, working conditions and all
collective bargaining and other rights, privileges and
benefits (including continuation of pension rights and

benefits) of the railroad's employees under applicable laws
and/or existing collective bargaining agreements or

otherwise shall be preserved unless changed by future
collective bargaining agreements or applicable statutes.”

The Board defined “rights, privileges and benefits” as the “so-called incidents of
employment or fringe benefits.” Scope rules and seniority rules were specifically
excluded from this definition. “Rights, privileges and benefits™ are not invoived in this
arbitration. However, “rates of pay, rules and working conditions” are since the Carrier
proposed to change the rates of pay of certain clerical positions at Armourdale Yard. It

also proposes to eliminate the former SP Scope Rule and the guaranteed extra board

" agreement currently in effect at this facility.

Based on the Board's 1998 Carmen |1] decision, it is now clear that a collective
bargaining agreement can be overridden in an Article I, Section 4, New York Dock
arbitration only if this is pecessary to effectuate the transaction approved by the STB.
The STB summarized the necessity standard by quoting from its decision in Fox Valley:

“Arbitrators should also be aware that in [RLEA] the court
admonished us to identify which changes in pre-transaction
labor arrangements are necessary to secure the public

benefits of the transaction and which are not. We have
generally delegated t0 arbitrators the task of determining




the particular changes that are and are not necessary to
carry out the purposes of the transaction, subject only to
review under our Lace Curigin stardards. . . Arbitrators
should discuss the necessity of modifications to pre-
transaction labor arrangements, taking care to reconcile
the operational needs of the transaction with the need to
preserve pre-transaction arrangements. Arbitrators should
not require the carrier to bear a heavy burden (for
example, through detailed operational studies) in justifying
operational and related work assignment and employment
level changes that are clearly necessary to make the
merged entity operate efficiently as a unified system rather
than as two separate entities, if these changes are identified
with reasonable particularity. But arbitrators should not
assume that all pre-transaction labor arrangements, no
matter how remotely they are connected with operational
efficiency or other public benefits of the transaction, must
be modified to carry out the purposes of a transaction. "

RLEA refers to RLEA vs. ICC, 987 F. 2* 806, 814 (1993) where the Court of
Appeals for the D.C. Circuit ruled that a “necessity” standard must include a finding of
public transporiation benefits from the underlying transaction which cannot be
effectuated if the only benefit derives from the CBA modification itself (emphasis
added). The Court stated that ** merely to transfer wealth from employees to their
employer” does not effectuate the purpose of the transaction. The Surface Transportation
Board.has adopted this standard.

A review of the Carmen Trilogy reveals that the STB relied on the “necessity”
standard to restrict an arbitrator’s authority to override collective bargaining agreements
under New York Dock. Such authority is not to be used simply to “facilitate” a
transaction, according to the STB. Rather, arbitrators are to look to the precedent from

1940 to 1980 as guidance and they must reconcile the operaticnal necessities of the
merged carrier with the need to preserve pre-transaction labor agreements.




On November 22, 1995, the STB rendered a decision upholding an award
rendered by this Arbitrator in an Article I, Section 4, New York Dock arbivation between:
the United Transportation Union/Brotherhood of Locomotives Engineers and CSX
Transportation, Inc. In its decision, the Board made the following observation:

“... To determine which changes are permissible, the court
in RLEA established the following standard (987 F. 2™ at
814-15): . .. it is clear that the Commission may not modify
a CBA willy-nilly: 11347 requires that the Commission
provide a 'fair arrangement.' The Commission itself has
stated that it may modify a collective bargaining agreement
under 11347 only as ‘necessary’ to effectuate a covered
transaction . .. We look therefore 10 the purpose for which
the ICC has been given this authority [to approve
consolidations). That purpose is presumably to secure 1o
the public some transportation benefit that would not be
available if the CBA were lefi in place, not merely to
transfer wealth from employees to their employer. . . In
other words, the court's standard is whether the change is
(a) necessary to effect a public benefit of the transaction or
(b) merely a transfer of wealth from employees to their

employer. . . ."
The Board reiterated these standards in a June 26, 1997 review of an Article I,
Section 4, New York Dock award rendered by Arbitrator james E. Yost. The STB stated

that :

’

... In RLEA, supra, the court admonished the ICC to
refrain from approving modifications that are not
necessary for realization of the public benefits of the
consolidation but are merely devices to transfer wealth
Jrom the employees 10 their employer. In its apneal, UTU
made no effort to show that the UP Eastern District
collective bargaining agreement is inferior to the collective
bargaining agreements that it replaced. This is not a
situation where the carrier is using New York dock as a
pretext 1o apply a new, uniform collective bargaining
agreement that is inferior in matters such as wages levels,
and working conditions. . . ."




As observed heretofore, the Carrier intends to eliminate all of the clerical
positions currently assigned to the SP Armourdale Yard and create new clerical positions
under the UP/TCU Collective Bargaining Agreement. These positions currently work
under a SP Collective Bargaining Agreement, i.c. a former St. Louis Southwestern
Railway Company Agreement. The Carrier would override this SPCBA and replace it
with the UPCBA currently in effect for clerical employees at the Neff Yard.

The Carrier maintains that NYD-217 gives it the unrestricted right to place these
clerical employees under the UP Agreement but this Committee respectfully disagrees. '
NYD-217 does not expressly address what collective bargaining agreement will apply
when clerical positions being rearranged and/or consolidated are govemned by different
agreements. Nor is such an unrestricted right implied in NYD-217.

There is not a scintilla of evidence in the record before this Committee that this
subject was discussed during the negotiations preceding adoption of NYD-217. Nor is
there any persuasive evidence in the record that the TCU granted the UP the unrestricted
nright to override collective bargaining agreements and select which agreement will apply
to a transaction under NYD-217 when it entered into this Implementing Agreement.

The Carrier argues that when Letter of Understanding No. 5 and Letter of
Understanding No. 18 are juxtaposed with the provisions of NYD-217 it becomes clear
that it has the unrestricted right to place clerical employees under the UPCBA in
transactions pursuant to Anicle Il of NYD-217. Again, this Arbitrator respectfully
disagrees with the Carrier’s contention.

The Carrier argues that Letter of Understanding No. 5 supports its contention that

work and positions may be transferred from one CBA to another without further




negotiations. Letter of Understanding No. 5 explains how clerical positions established
as a result of the transfer of work under NYD-217 are to be bulletined. If anything,
Letter of Understanding No. 5 contemplates that both the UP and SP ccllective
bargaining agreements will remain in effect since it provides that “[A])ny positions that
remain unfilled will be bulletined in accordance with the working Agreement on the
property (UP _or SP) to which the work is being transferred (mderhmng addcd). Letter of
Understanding No. 5 does not imply that the Carrier shall have the unrestricted right to
determine what agreement will apply to a transaction under NYD-217 when more than
one agreement applies to positions being rearranged and consolidated.

Nor does Letter of Understanding No. 18 expressly or implicitly provide that the
Carrier has the unrestricted right to place employees under the UPCBA when their
positions and/or work are being rearranged or coordinated pursuant to NYD-217. Rather,
Letter of Understanding No. 18 merely preserves certain enumerated rates of pay when
SP employees transfer to the UP or when UP employees transfer to the SP as was done at
Denver.

Inasmuch as crew hauling is being consolidated at Neff Yard and Armourdale
Yard this Committee agrees with the Carrier that in order to achieve the operational
efficiencies contemplated by this consoiidnion a single collective bargaining agreement
should apply to those employees engaged in crew hauling operations at the Kansas City
Terminal.

For the reasons expressed above, this Committee concludes that NYD-217 does
not grant the Carrier the unqualified right to place clerical positions under the UPCBA
when these positions are rearranged and/or consolidated in a transaction under Article 11




of that Implementing Agreement. Accordingly, in determining whether the Carrier has
the right to override the SPCBA governing those clerical employees engaged in crew
hauling operations at the Kansas City Terminal, the limitations imposed on New York
Dock arbitrators by the STB must be strictly observed.

As noted heretofore, the STB has sanctioned the override of collective bargaining

agreements only if this is pecessary to effectuate the transaction. Moreover, there must
be a public transportation benefit from the transaction before a collective bargaining
agreement may be overridden. The Board has instructed New York Dock arbitrators to
reconcile the operational needs of the transaction with the need to preserve pre-
transaction arrangements. Additionally, the STB has ruled that rail carriers bear the
burden of establishing that the proposed change is necessary to effectuate a transaction.
In the instant case, the Carrier has not sustained that burden, in the opinion of this
Committee.

The Carrier’s proposal would reduce the wage rates of the SP clerical positions
being eliminated and rebulletined as Utility Clerk positions by between 34% and 36% of
. the current SP rates. The prohibition against subcontracting in the SPCBA would also be
eliminated. And the SP guaranteed extra board at Armourdale Yard would be reduced
from 15% of the permanent clerizal positions to 10% of the permanent positions.

In this Committee's opinion, the aforementioned changes in the SP rates of pay,
rules and working conditions are not necessary to effectuate the consolidation and
rearrangement of crew hauling at the Kansas City Terminal. No public transportation
beriefit will be achieved by overriding the SPCBA, in our judgment.




The efficiencies of operaison that will result from coordinating the crew hauling
functions at the Kansas City Terminal can just as easily be attained by placing these
positions under the UPCBA with the SP rates of pay, prohibition against subcontracting
and guaranteed extra board rules incorporated into the UPCBA. This will result in only
one collective bargaining agreement governing the positions performing crew hauling
while avoiding overriding the SP Agreement. Tlus is what Arbitrator Peter Meyers did in
an Article [, Section 4, New York Dock arbitration involving maintenance of way
employees on the Union Pacific.

As explained above, the STB requires New York Dock arbitrators to reconcile the
need to preserve pre-transaction labor arrangements with the operational needs of the
transaction. The Carrier has not persuaded this Committee that it is necessary 1o override
SP rates of pay, rules and working conditions to achieve the operational efficiency
attendant the consolidation of crew hauling at the Kansas City Terminal. The same
public transportation benefit can be attained by placing the Armourdale Yard positions
under the UP Agreement and incorporating the SP rates of pay, prohibition against
subcontracting and guaranteed extra board agreement into the UP Agreement for these
employees. Therefore, the Carrier has not demonstrated the “necessity” to override the
SP Agreement to effectuate the rearrangement and coordination of crew hauling work
and positions at the Kansas City Terminal.

Were this an Article I, Section 4, New York Dock arbitration, the SPCBA could
not be overridden. Therefore, it cannot be overr?dden under NYD-217 in this Article I,
Section 11, New York Dock arbitration, in the opinion of this Committee. To the extent

that work and positions are being transferred and commingled between Armourdale Yard




and NefT Yard in accordance with NYD-217, the SP Collective Bargaining Agreement
cannot be overridden for all the reasons set forth above.

AWARD

The Carrier’s Notice of June 11, 1988, involving positions located at Armourdale,
Kansas and Kansas City, Missouri contemplates a “transaction” for employees engaged
in crew hauling only pursuant to the parties’ December 16, 1996 Implementing .
Agreement and the New York Dock Conditions.

The Union Pacific Collective Bargaining Agreement as modified to include the
Southern Pacific rates of pay, prohibition against subcontracting and guaranteed extra
board will apply to the employees affected by this “transaction.”

Robert M. O'Brien, Arbiwrator

Dated:  August 25, 1999
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%ION PACIFIC RAILROAD COMPANY

m

August 30, 1999
NYD-217
Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

1416 Dodge Street
Omaha, Nebraska 68179

Gentlemen:

Pursuant to Article Il - Transactions cf New York Dock Implementing Agreement No.
NYD-217, notice is hereby given of the Carrier’s intent to abolish the positions listed below
at Armourdale Yard, Kensas City, Kansas, on or after Cctober 29, 1999:

020

018

021

014

006

007

004 Thompson
001 . Cox

008 . Ellison

011

Any remaining duties and responsibilities of these positions will be absorbed by
remaining clerical forces at Armourdale Yard, Kansas City, Kansas.

If you have any questions regarding this transaction, please contact my office.

Yours truly,

O Mt

D. D. Matter
Gen. Director Labor Relations/TCU

Mr. J. P. Condo Mr. J. L. Gobel

International Vice President, TCU International Vice President, TCU
53 W. Seegers Road 4189 North Road

Arlington Heights, IL 60005 Moose Lake, MN 55767

ECEIVE

SEP -1 1999




UNION PACIFIC RAILROAD COMPANY
1416 Dodge Street

m Omaha, Nebraska 68179

August 30, 1923
NYD-217

Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Reference my Notice also of today's date advising of the Carrier's intent to abolish
certain positions at Armourdale Yard, Kansas City, Kansas, on or after October 29, 1999.
The following relief positions were inadvertently omitted from that Notice:

POSITIONNO. INCUMBENT

001 C. W. Hicks
701 R. E. Henley

These positions will also be abolished on or after October 29, 1999. Accordingly,
please consider this an amendment to the above-referenced Notice. Copies of this
amendment will be furnished to all affected incumbents.

If you have any questions regarding this transaction, please contact my office.
. D. Matter C—-’
Gen. Director Labor Relations/TCU
Mr. J. P. Condo Mr. J. L. Gobel
International Vice President, TCU International Vice President, TCU
53 W. Seegers Road 4189 North Road
Arlington Heights, IL 60005 Moose Lake, MN 55767

HASP\ADATA\VARMOURDA.AMD
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Transportation « Communications International Union - AFL-CIO, CLC <@~

ALLED
SERVICES
DMISION

ROBERT F. DAVIS
Presigent

TED P. STAFFORD
' General Secretary-Treasurer

August 30, 1999

File: 235-100

Mr. D. D. Matter, Senior Director
Labor Relations —~ Non-Ops.
Union Pacific Railroad

1416 Dodge Street

Omaha. NE 68179

Dear Sir:
This will have reference 10 the carrier's notice of August 30, 1999, involving Kansas City,

Kmsu.whereinyouadvisedmtlnwﬁaimendstonbolishm(m)cleﬁalpositiomonor
after October 29, 1999,

bnm-uuﬁmmuummmwmmummm
requirements of NYD-217. The carrier has not notified the Uniou as to what duties and
responsibilities will be absorbed by the remaining clerical forces in Kansas City.

lnviewofd:efamthnthisnoﬁeedoanotmeetdnspuciﬁcitymﬁndbyNYD-217.l
hereby request that this notice be withdrawn and canceled.

Kindly advise.

: J. L. Quilty, GC ~
S. R Steeves, VP :
P.T. Trinel, ATP
L. Unrein, DC
3 W. Seegers Road * Arlington Heights. Iinois 60005 « 847-981-1290 * Fax 847-981-1890

cc
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;;’,” Tansportation Co%munications
International Union

Robert A. Scardelletti
1 International President

Chalienging
the tuturs with ;
a contury of September 3, 1999

prida! » ‘:

Mr. D. D. Matter, Senior Director
Labor Relations - Non-Ops

Union Pacific Railroad

1416 Dodge Street

Omaha, NE 68179

Dear Mr. Matter:

This is in further response to UP’'s notice of August 30, 1999,

involving ten positions at the Armourdale Yard in Kansas City,
Kansas.

Arbitrator O‘'Brien issued his proposed decision involving this
same facility on March 25, 1999, and rejected UP’'s claim that the
award was moot by letter dated August 25, 1999. There has been no
request for further executive sessions, and this award is now in
effect. .

A review of UP‘'s notice of June 11, 1998, that was the subject
of the O'Brien Award, and your current notice reveals that both
notices involve the exact same positions. While your current
notice states that the duties and responsibilities of the abolished
positions will be “absorbed’ by the clerical forces at Armourdale
Yard, the June 11, 1998, notice states that the abolished positions
were to be "transierred’, and UP’'s brief repeatedly noted that the
June 11, 1998, notice was served “to consolidate the SP and UP . ..
clerical work at Kansas City.” : patt -
It is clear beyond any doubt that both the June 11, 1998, and”
the current notice involved the consolidation of clerical work in
Kansas City. The O’Brien Award should now be implemented. = -
Specifically, the award calls for the consolidated work to be ~ 74
covered by a single agreement -- namely, the UP agreement, except -~
that said agreement is to incorporate SP rates of pay. nrchibitioniw-&ﬁ
against subcontracting, and guaranteed extra board.

3 Research Place ¢ Rockville, Maryland 20850 ¢ Ph(ne—301-948-4910 &
Mz




Mr. 2. D. Matter
September 2, 1999
Page 2 &

Accordingly, UP should immediately apply the three SP rules
cited above to the consulida:cq.clerical work as r ired by the
O’'Brien Award. Further, the incumbents of the abolii?id positions
should be afforded the opportunity to follow their work. That work
-- particularly crew hauling -- has already been transferred from
Armourdale to Neff Yard. Clearly, the employees whose jobs are now
deing abolished as a result of this consolidation have first rights
o perform this work over new hires. Finally, we tcsérvo the right
o subsequently deal with the retroactive application of these
rules and the TPA of affected SP employees who have ben denied the
opportunity to follow their work.

If the carrier fails to abide by the March 25 O’'Brien Award by
September 17, 1999, we will take all appropriate action to enforce
the award.

Very truly yours,

()

Robert F. Davis
International Vice President

‘e

T~

“
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QN!ON PACIFIC RAILROAD CO*ANY

i

c.eptember 8, 1999
NYD-217

VIA UPS NEXT DAY AIR J029 071743 0

Mr. R. F. Davis

International Vice President, TCU
3 Research Place

Rockville, MD 20850

Dear Sir:
This has reference to your letter dated September “;, 1999, concerning the UP's

Notice of August 30, 1999, involving ten (10) positions at the Armourdale Yard at
Kansas City, Kansas.

Your letter states, “There has been no request for further executive sessions, and
this Award is now in effect." This statement is incorrect. Upon receipt of the Award on
August 30, the Carmrier called your office and advised of its intent to request an
Executive Session to discuss the Award. | advised you that | would be calling Mr.

O'Brien that afternoon. | attempted to reach Mr. O'Brien by telephone at least three (3)
times during the week of August 30. Failing to reach him by telephone, | wrote him on
September 3, 1999 formally requesting an Executive Session which, if you will recall,
Mr. O'Brien specifically stated he would grant if requested by either party. Accordingly,
your statement that the Award is now in effect is incorrect.

As | explained to you on Monday, August 30, the Carrier was not creating any
positions on the UP side of the operation at Kansas City. The only way SP employees
could move tn ths UP side of the cceration would be if they would replace existing UP
clerical employees. Again, I'm c3rtain this was not the intent of Mr. O'Brien's Award.
Moreover, the Notice dated August 30, 1999, does not take effect for sixty (60) days
from the date of the Notice. Consequently, your letter is premature.

Finally, with regard to the other issues raised in your letter, the Carrier does not
agree with your “interpretatior” of Mr. O'Brien's Award. This is precisely why an
Executive Session was requested.

Yours truly,

A Metv

CC: Mr. Robert M. O'Brien VIA UPS NEXT DAY AIR
16 Fox Hill Ln
Milton, MA 02186 i
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STB Finance Docket No. 32760 ek 3 £

TRANSPORTATION.COMMUNICATIONS INTERNATIONAL UNION
and

SOUTHERN PACIFIC RAILWAY LINES (SSW) ,.
UNION PACIFIC RAILROAD COMPANY /

THE RECORD (UP’S SUBMISSION)

OF THE ARBITRATION SUBJECT TO
PETITION FOR ENFORCEMENT OF AN
ARTICLE 1, SECTION 11 ARBITRATION AWARD AND
FOR AN ORDER TO CEASE AND DESIST

Mitchell M. Kraus

General Counsel

Christopher Tully

Assistant General Counsel

Transportation*Communications
International Union

3 Research Place

Rockville, Maryland 20850

(301) 948-4910




CARRIER’S SUBM!SSION
IN THE MATTER OF ARBITRATION
BETWEEN THE
ALLIED SERVICES DIVISION
TRANSPORTATION COMMUNICATIONS UNION

AND THE

UNION PACIFIC RAILROAD COMPANY

CARRIER'S QUESTIONS AT ISSUE:

ﬂ1)

,.
4 a -04,‘.-,

Does Carrier's’ Noﬁoo of Jnnp*lt. 1998, kwoMng'
positions located at Armaurdalé, Kansds and-Kainsas:
City, Missouri, contemplate a‘ tmm pursuant to
the parties’ December 16,1996 Iyplementing
Agreement and the New York Doek conditions?

If-the answer to Question No 1binthoaﬂ\mm.;

should the UP/TCU Collective Bmlnlng Aoroomont
apply at that location?"




CARRIER'S STATEMENT OF THE ISSUES:

The Board will note that the Carrier's Questions at Issue are similar to the
Organization's Questions. In the Carrier's estimation, however, the Organization's
Questions are overly specific. In simple and general terms, the Carrier is attempting to
effect a transaction involving UP and SP clerical forces at Kansas City pursuant to Finance
Docket No. 32760, the New York Dock conditions and Implementing Agreement No. NYD-
217 (NYD-217). The purpose of this effort is to achieve the economies and efficiencies
(the public transportation benefit) which the Surface Transportation Board (STB)
envisioned when it approved the underlying rail consolidation of the SP into the Union
Pacific.

As will be explained later in this submission, the Organization contends the Carrier
does not intend to implement any transactions pursuant to the New York Dock conditions.
The Organization alleges that no transaction is contemplated by the Carrier and that the
sole reason the Carrier is taking this action is to abrogate the SP Collective Bargaining
Agreement. As a "hedge" the Organization is asking the Board to consider this argument
as it applies to several different clerical functions performed at Kansas City.

With regard to the Second Question, again, in very simple and general terms, the
Carrier is asking which Collective Bargaining Agreement should be applicable to the
transaction. The Organization, on the other hand, is asking which provisions of the SP
Collective Bargaining Agreement should be overridden and, presumably in the alternative,
which provisions of the SP Collective Bargaining Agreement should continue to apply at
Kansas City. :

The Carrier believes that its simple, more general Questions at Issue capture the
entire essence of this dispute.

INTRODUCTION:
On November 30, 1995, application was filed with the Interstate Commerce
Commission (ICC) by Union Pacific Corporation (UPC) seeking to obtain common control
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and to merge the rail carriers controlled by UPC (Union Pacific Railroad Company and
Missouri Pacific Railroad Company) with the rail carriers controlied by Southem Pacific Rail
Corporation (Southem Pacific Transportation Company-Eastern and Western Lines, St.
Louis Southwestern Railway Company, SPCSL Corporation, and The Denver & Rio
Grande Westemn Railroad Company). In this application, the Carriers sought to establish
that significant economies and efficiencies could be achieved by the merger of these
railroads and thereby provide a transportation benefit to the public.

Following extensive hearings and testimony, the STB, successor to the ICC,
approved this application in Finance Docket No. 32760, which is attached as Carrier's

E“hlhn u]n.
With regard to the economies and efficiencies to be achieved by its approval of the

merger, the STB noted at Page 109 of its decision:

»..we find that applicants should realize public benefits from
more efficient operations of $534.3 million per year...UP/SP
will: (a) streamline and consolidate operations at major
common terminals; (b) combine terminal and station facilities
at a number of common points;...(d) pursue numerous
coordinations and consolidations of transportation, mechanical,
engineering, information, purchasing, customer service, and
other operating and marketing functions and activities...
Ecomonies will also be achieved in applicant carriers’
administrative functions by combining SP and UP departments
to permit more efficient use of existing personnel and reduce
overall staff and office space.”

Also, in approving this merger, the STB imposed the New York Dock employee protective
conditions (NYD) which are attached as Carrier's Exhibit "2".

Pursuant to the requirements of NYD, the Carrier served notice by letter dated
September 16, 1996 of its intent to consolidate clerical forces throughout the UP/SP
system. Negotiations commenced immediately and a Master Merger Implementing
Agreement was signed on December 18, 1996. A copy of Implementing Agreement No.
NYD-217 is attached as Carrier's Exhibit "3". As noted in the preamble, the Agreement
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provided for "the general rearrangement and selection of forces in connection with the

consolidation and rearrangement of functions throughout the UP and SP.,...to effect the
merger of the UP and SP properties.” The Agreement also noted that, "...this
rearrangement will involve all areas of the merged railroads’ organizational structure.”

Immediately following the signing of NYD-217, the Carrier began preparing Notices
pursuant to Article Il - Transactions of that Agreement advising the Organization of its
intent to consolidate SP clerical work with UP clerical work. As information, the first such
Notice was served on December 31, 1996. To date, the Carrier has served over 130
Notices which have resulted in the consolidation of SP clerical work throughout the system
with similar work being performed by UP clerical employees.

BACKGROUND:

On June 11, 1998, the Carrier served Notice on TCU pursuant to Article Il -
Transactions of the Implementing Agreement No. NYD-217 of its intent to consolidate all
clerical work associated with the SP facility at Kansas City, Kansas, with that of the UP
facility located in Kansas City, Missouri. By letter dated June 24, 1998, the Carrier
amended its original Notice of June 11, 1998. A copy of the original and amended Notices
are attached as Carrier's Exhibit "4".

On July 30, 1998, the Organization wrote the Carrier, taking exception to the Notices
advising of the Carrier's intent to consolidate clerical work at Kansas City. The
Organization stated that a transaction was not taking place at Kansas City and that the
Carrier was merely attempting to "transfer wealth from employees to the employer.” A
copy of the Organization's letter dated July 30, 1998 is attached as Carrier's Exhibit "5".

On September 11, 1998, the Carrier advised the Organization that it did not agree
with its position regarding this issue. Further, the Carrier agreed to submit the issue to
arbitration. A copy of the Carrier's September 11, 1998 letter is attached as Carriers

Elihlhll .ﬁ..




CARRIER'S STATEMENT OF FACTS:

These are the facts as they existed at Kansas City as of May 31, 1998 (several
weeks prior to the Carrier's Notice of its intent to consolidate the SP work with the UP work
at that location pursuant to NYD-217). On the Union Pacific Railroad there were forty-three
(43) UP clerical jobs involved in yard operations at Kansas City. These positions were
filled by forty-two (42) UP clerical employees (Relief Position 767 was listed as being
"open” on the date the information was developed). In addition, the following UP
employees were involved in performing other clerical duties at Kansas City, as follows:

Supply Operations
Position

Material Supervisor
Material Clerk
Material Clerk
Material Clerk
Material Handler
Material Handler

Superintendent's Staff
Position

S. P. Stine Sr. Administrations Clerk Maintenance Operation
P. A. Beall Sr. Admin. Clerk

B. W. Atchison EDCS Administration

B. A. Graves-Tillman Supervisor Administration Processes (1e)

All totaled, the UP had fifty-three (53) jobs filled by fifty-two (52) employees immediately
prior to the serving of the Notice dated June 11, 1998.




On that same date, the record reflects that the SP had twenty-one (21) clerical jobs
filled by nineteen (19) employees. A list of all the UP and SP clerical employees filling yard
positions at Kansas City as of May 31, 1998, is attached as Carrier's Exhibit "7".

The Board's attention is called to the fact that nine (9) of the UP clerical positions
at Kansas City were "Guaranteed Extra Board positions". This represents aimost a 17%
ratio of Extra Board positions to regular assignments. Of the seventy-four (74) clerical
positions at Kansas City, only twenty-one (21) of inose positions, or slightly over 28%, fell
under the SP/TCU Collective Bargaining Agree:nent.

The above figures represent the TCU workforce for both the UP and SP immediately
prior to the serving of the NYD-217 Notice. Since May of 1998, the figures have changed
slightly, certain employees have changed positions and several new employees have been
added to the seniority rosters. However, the preponderance of clerical employees at
Kansas City are covered under the UP/TCU Collective Bargaining Agreement.

At this point, the Board's attention is called to several other facts involving the
Kansas City Terminal. First, all System Gangs operating on the Carriers’ consolidated
property at Kansas City are covered under the UP/BMWE Collective Bargaining
Agreement. On January 1, 1998, all System Gang operations on the UP and SP as well
as the WPRR (Western Pacific Railroad) and DRGW (Denver and Rio Grande Western)
were consolidated and combined under the UP/BMWE Collective Bargaining Agreement.
in otiher words, all System Gang work performed at Kansas City on either the UP or SP is
" performed by BMWE employees under the UP/BMWE Collective Bargaining Agreement.

A copy of the Implementing Agreement and the Article |, Section 4 Award adopting
that Agreement providing for the consolidation of System Maintenance of Way work under
the UP/BMWE Collective Bargaining Agreement is attached as Carrier's Exhibit "8".

Not only have the Maintenance of Way System Gangs been consolidated into one
Collective Bargaining-Agreement, all Maintenance of Way work at Kansas City has been
merged and is currently being performed under the UP/BMWE Collective Bargaining
Agreement. This merger-related transaction became effective November 1, 1997. A copy
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of the Implementing Agreement placing all the Maintenance of Way forces, including the
Southern Pacific and St. Louis Southwestern Railroad Company (SSW) employees under
the Collective Bargaining Agreement between the Union Pacific Railroad Compary and the
Brotherhood of Maintenance of Way employees is anached as Carrier's Exhibit "9". As
noted in Section 1 of that Agreement, all Collective Bargaining Agreements between the
various roads, including the SP and the SSW, were abrogated immediately prior to the
implementation of the Agreement (see Page 1 of Carrier's Exhibit "9"). As indicated on
Page 5 of Carrier's Exhibit "9", all of the tracks at Armourdale Yard at Kansas City and all
other tracks maintained by former SP/SSW Maintenance of Way employees were included
in this consolidation. Pages 14 and 15 of Carrier's Exhibit "9" further describes the
consolidated territory in the Kansas City area. As information, the Carrier implemented this
Agreement on January 1, 1998.

Also, effective January 1, 1998, the Carrier merged all of its Maintenance
Operations forces at Kansas City under one Collective Bargaining Agreement. An
Agreement providing for the consolidation of the Carmen forces at Kansas City is attached
as Carrier's Exhibit "10". As noted in the second paragraph of Section 1(a), the Carmen
forces at Kansas City were dovetailed into one roster and placed under one Collective
Bargaining Agreement. Similar Agreements were signed with all other Shop Craft
Organizations, including Electricians (IBEW), Machinists (IAM), Foremen (ARASA),
Laborers (F&O), Sheetmetal Workers and Boilermakers/Blacksmiths. All Mechanical
Forces at Kansas City are now working under one Collective Bargaining Agreement for
their respective crafts at that location.

On January 15, 1999, the Carrier intends to implement the provisions of the Kansas
City Hub Agreement with the United Transportation Union (UTU). Concurrent with that
implementation, the Carrier intends to implement the Kansas City Hub Agreement with the
Brotherhood of Locomative Engineers (BLE) on the same date. A copy of the signed UTU
Agreement and the initialed BLE Agreement are attached as Carrier's Exhibits "11" and
"12°, respectively.
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The Board's attention is called to several provisions found in both Agreements. At
Page 21 of the UTU Agreement (Page 19 of the BLE Agreement) the parties have agreed
that ail UTU and BLE work will be performed under the "Collective Bargaining Agreement
currently in effect between the Union Pacific Railroad Company” and the Organization. In
other words, on the date these Agreemenits go into effect, there will be no more SP/SSW
Trainmen working in the Kansas City Terminal. The facility will become a pure UP
Terminal governed under the terms of the UP/UTU and UP/BLE Collective Bargaining
Agreements. Side Letter of Understanding No. 15 and Side Letter of Understanding
No. 16 of UTU and BLE Agreements respectively, address the issue of on-duty points at
the Kansas City Hub. The Board's attention is called to the fact that Train and Engine
Crews will be able to go on duty at any location within the Kansas City Hub. The Kansas
City Hub comprises all former UP/SP/MP/CNW/MKT/SSW tracks in the Kansas City,
Kansas/Kansas City, Missouri area. As noted in these Letters of Understanding. the
Kansas City Hub consists of a "25 mile zone". Finally, in the "Questions and Answers -
Kansas City Hub" section of the two iImplementing Agreements, Question No. 1 (see
Page 70 of the UTU Agreement and Page 75 of the BLE Agreement) states that in the
consolidated terminal crews, "can receive/leave their trains at any location within the
boundaries of the new Kansas City (consolidated) Terminal and may perform work
anywhere within those boundaries pursuant to the applicable Collective Bargaining
Agreement.”

It is a fact that after January 15, 1999, the entire operations at Kansas City will be
consolidated under the UP/UTU and UP/BLE Collective Bargaining Agreements.

It is with these facts in mind that the Carrier served Notice on TCU to consolidate
the SP and UP clerical work at Kansas City. As noted above, the Organization has
challenged the Carrier's decision and requested the matter be submitted to arbitration.
Because the parties were unable to resolve this dispute on the proparty, the Questions at
Issue are now properly before this Board.




CARRIER'S POSITION:

it is the Carrier's position that the proposed consolidation of the clerical workforce
at Kansas City is a transaction as that term is defined in the NYD employee protective
conditions and that the Carrier's action is being taken in order to achieve the economies
and efficiencies of the merger approved in FD No. 32760. Accordingly, the answer to
Question at Issue No. 1 should be answered in the affirmative.

Moreover, under the circumstances, the Carrier's decision to select the UP/TCU
Collective Bargaining Agreement is suppcrted by Arbitration Awards, past practices, NYD-
217 and plain old common sense.

As noted in the background information provided in this submission, the
Organization has taken the position that the Carrier does not intend to transfer clerical work
or employees at Kansas City. Apparcntly, the Organization is stating that there will be no
commingling of UP clerical work with SP clerical work. Moreover, the Organization alleges
that the only reason the Carrier served its notice of June 11, 1998, was to "cherry pick" the
Agreements, place SP clerical employees under an inferior UP clerical Agreement and
transfer wealith from employees to the employer.

The problem with this position is that Kansas City will shortly be a "pure UP
Terminal®. Maintenance of Way and Mechanical forces are already working under a
consolidated Agreement. In other words, there are no SP tracks at Kansas City for all
intents and purposes since all track mainterance is performed by UP Maintenance of Way
‘employees under a UP Maintenance of Way Agreement. There are no SP Mechanical
Forces at Kansas City. All locomotive and car repair work performed at Kansas City is
done under a consolidated Agreement.

On January 15, 1999, there will be no SP Train and Engine Crews at Kansas City.
Armourdale Yard (the former SP Yard) will lose its SP identity and the Yard will, in effect,
become a UP facility (the tracks at that Yard are already maintained by UP employees).
UP Train and Engine Crews may go on duty or off duty at any location in the 25-mile
Kansas City Yard.
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The consolidation of the operations at Kansas City will most assuredly have a
significant impact on the method by which the Carrier hauls Crews at that location. it would
be virtually impossible and certainly impractical to attempt to maintain an SP clerical
presence to only haul UP Train and Engine Crews who, prior to the consolidation, heid
seniority as an SP or SSW Trainman or Engineer. Under this scenario, if a UP Conductor
was working with a UP Engineer who had SP seniority prior to the consolidation, two (2)
crew buses would be needed to deliver the Crew to its train. As noted in the UTU and BLE
implementing Agreements, Train and Engine Crews may go on duty at one location in the
Kansas City Terminal, report to their train at another location at the Kansas City Hub,
deliver their train to yet another location at Kansas City and "tie-up” at a completely
differant location in the Terminal. Any attempt to maintain articulated SP crew hauiing work
saparate and distinct from UP crew hauling work would be an exercise in futility.

Even without the Operating Crafts being merged at Kansas City, the Carrier is
receiving claims for crew hauling from SP clerical employees at that location. Attached and
identified as Carrier's Exhibit "13" are nine (9) claim files involving crew hauling at Kansas
City. These nine claims are merely a representative sampling of the many claims filed at
Kansas City conceming this issue. Carier's Exhibit "13" contains claims which allege a
violation of the SP Collective Bargaining Agreement because:

A Manager of Train Operations (MTO) transported an
Engineer to a train from a hotel.

An outside contractor hauled a Crew from a hotel in

Independence, Missouri (a UP lodging facility) to the
Amtrak Station at Kansas City, Missouri.

A UP Crew Hauler (clerical employee) hauled a Crew
from Neff Yard (a UP Yard) to a loZging facility.

A UP Crew Hauler (clerical employee) hauled a Crew
from a lodging facility to Neff Yard (a UP Yard).




A contractor hauled a Crew from Armourdale Yard
Office to Bonner Springs, Kansas, a location on the
Union Pacific Railroad mainline.

An outside contractor hauled a Crew from Armourdale
Yard Office to Rock Creek (a UP facility) in
independence, Missouri.

An MTO transported a Crew from 18th Street UP Yard
to Armourdale Yard.

A UP Crew Hauler (clerical employee) hauled a Crew
from 18th Street UP Yard to Armourdale.

A UP Crew Hauler (clerical employee) hauled a Crew
from Armourdale to 18th Street UP Yard.

The above-listed claims appear in the same order in Carrier's Exhibit "13”. Again, Carrier's
Exhibit "13" demonstrates the variations on the claims being made by TCU by presenting
one representative claim for each different type of alleged crew hauling violation.

Once the SP designation applicable to Armourdale Yard at Kansas City disappears,
the crew hauling issues will only be mor. <omplex, making the application of any

commitment for crew hauling under the SP/TCU Collective Bargaining Agreement
impossible to meet. Of course, a simple solution would be to say that SP clerical
employees only have a right to haul SP Train and Engine Crews. After January 15, 1999,
there will be no SP Train and Engine Crews and, therefore, there wouid be no crew hauling
work for those employees to perform and all the work would be considered UP/TCU work.
If the Carrier were to use this logic, there would undoubtedly be an adverse impact on SP
clerical employees. Those employees, and undoubtedly TCU, would insist that New York
Dock protection should apply. Of course, New York Dock protection isn't applicable unless
the Carrier takes an action pursuant tc the STB's approval of the UP/SP merger which, as
evidenced in Carrier's Exhibit "4", TCU contends is not the case.

The fact of the matter is, Kansas City will become a completely consolidated
Terminal on January 15, 1999, with the sole exception of the clerical forces. Failure to
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consolidate the clerical forces will result in increased time claims, added expense to the

Carrier and a reduced efficiency in the operation. In fact, it is doubtful that the Carrier
could operate with two (2) separate clerical Collective Bargaining Agreements in effect at
a single location, let alone achieve the synergies, efficiencies and economies contemplated

by the STB when the merger was approved.

Regarding the TFC Ramp (an SP facility), that facility will also become a Union
Pacific Railroad facility serviced by Union Pacific Train and Engine Crews on December 15,
1999. It is the Carrier's plan to begin transferring customers and workloads between the
TFC Ramp and the UP's Intermodal Ramp at Neff Yard. A commingling of this work will
result in business levels at each facility being affected. Of course, such a commingling
could not have taken place except for the fact that the STB gave the UP and SP
permission to merge.

Finally, regarding Chief Clerks, Telegraphers and other assignments, it would be
virtually impossible to separate the support functions performed by these clerical positions
at the consolidated facility and leave that work under the Scope of the SP/TCU Agreement.
The entire Kansas City Terminal is under the jurisdiction of 2 UP Superintendent, all
clerical timekeeping functions for all employees are performed by UP clerical employees
at Omaha, all crew calling work is performed by UP clerical employees at Omaha, most
customer service work is performed by UP clerical employees at St. Louis and the residual
administrative functions at Kansas City (such as dispatching crew buses, regulating clerical

‘Extra Boards, ordering supplies and materials, generating consolidated reports for the
Terminal and other miscellaneous assignments) can be consolidated and performed in a
more efficient and economical manner by placing that work under cne Collective
Bargaining Agreement.

in a New York Dock arbitration case involving the UP and the Srotherhood of
Railroad Signalmen (BRS), Referee Edwin Benn addressed the issue of the burden borne
by the Carrier to prove the changes requested as “necessary” to effectuate the merger.
His comments are well worth noting and are as follows:
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“In this case, the Carrier therefore must show that its actions
will result in a transportation benefit in furtherance of the STB's
order. As just discussed, that benefit to the public could be
efficiency of operations.

"The Carrier's burden is not a heavy one. This Board's role
and the Carrier's burden in these cases were discussed in
Finance Docket No. 32032 (1995) at 3:

'...Arbitrators should discuss the necessity of
modifications to pre-transaction labor arrangements,
taking care to reconcile the operational needs of the
transaction with the need to preserve pre-transaction
arrangements. Arbitrators should not require the carrier
to bear a heavy burden (for example through detailed
operational studies) to justify operational and related
work assignment and employment level changes that
are clearly necessary to make the merged entity
operate efficiently as a unified system rather than as
two separate entities, if these changes are identified
with reasonable particularity...”

LA B J

"In sum then, the Carrier has shown that by combining
the forces as planned, the result will be the ability to use
these individuals on a system wide basis without having
the boundary restrictions that might exist by keeping the
former SP and UP employees in these categories
separate. The bottom line is therefore more efficient
operations. The Carrier has sufficiently shown a
transportation benefit. The treatment of these
employees as contemplated by the Carrier will thus
be in furtherance of the STB's order conceming this

merger.. (emphasis added)

A copy of Referee Benn's Award is attached as Carmier's Exhibit "14". In the instant case,
the Carrier is merely seeking the ability to use clerical employees at the 25-mile Kansas
City Terminal without having the boundary restrictions that might exist by keeping the
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former SP and UP employees in separate categories. As in the above-cited Award, the
bottom line in this case is a more efficient operation.

It is beyond comprehension that the Crganization could claim that no transaction
is taking place at i{ansas City. If there ever was a location affected by a full blown
transaction resulting in a complete consolidation of two (2) facilities (including the
consolidation of Supervisory, Mechanical, Maintenance of Way and Operating work),
Kansas City is that location. The Carrier is doing precisely what it told the STB it would do
by consolidating the Kansas City Terminal. Other crafts at Kansas City, either through
voluntary Agreements or Agreements imposed by Referees are being consolidated at that
location. Any attempt to leave the Clerks out of this consolidation would only result in more
confusion, time claims and grievances and further disputes.

There can be no question that the Carrier's Notice of Juihe 11, 1998 involving
positions located at Armourdale, Kansas and Kansas City, Missouri, contemplates a
transaction pursuant to NYD-217, and the New York Dock conditions. Accordingly, botn
the Carrier's Question at Issue No. 1 and the Organization's Question at Issue No. 1 should
be answered in the affirmative. Moreover, the Organization's attempt to piecemeal and
carve certain clerical functions including minor administrative clerical duties out of the
overall consolidation of the Terminal should be rejected by this Board. The answer to the
Organization's Question at Issue 1(a), 1(b) and 1(c) should be in the affirmative.

Having established the fact that the Carrier's Notice of June 11, 1998, does
contemplate a transaction pursuant to NYD-217 and the New York Dock conditions, it is
necessary to move to Question at Issue No. 2. Should the UP/TCU Ccllective Bargaining

Agreement apply to clerical employees at Kansas City?

In the instant case, the Carrier has "selected” the UP/TCU Agreement to be the
controlling Agreement at the consolidated Kansas City Terminal. Referees have
consistently recognized.the right of Carriers in such merger transactions to select the
Collective Bargaining Agreement to be applicable at merged facilities. In a New York Dock
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arbitration case involving the Union Pacific/Missouri Pacific Railroad Companies and the
Railroad Yardmasters of America, Referee Seidenberg held:

“We find that the ICC has declared in Finance Docket 30,000
that the controlling carrier concept shall be applicable, when it
held that Omaha/Council Bluffs yards were to be operated by
Union Pacific as a Union Pacific single controlled terminal, as
a consolidated common point. This concept is not now open
to question or contest by the Organization. We find further
that, consonant with this concept, is this singie terminal can be
operated under Union Pacific wage rates and schedule rules.
Also consonant with this concept is that Missouri Pacific
Yardmasters may be transferred to the Union Pacific RR and
function under the Union Pacifz Schedule Agreement and
wage rates.”

A copy of Referee Seidenberg's Yardmaster decision is attached as Carrier's Exhibit "15".
More recently, in a New York Dock Award involving the UTU and the UP, Referee

James E. Yost noted as follows:

"One of the key areas of dispute deals with what is
‘necessary’ to accomplish the merger. In reviewing previous
mergers and the need to coordinate employees and operations
at common points and over parallel operations, it is proper to
unify the employees and operations under a single collective
bargaining agreement and single seniority system in each of
the two Hubs. This does not mean the Carrier has authority to
write a new agreement, but the Carrier's selection of one of the
existing collective bargaining agreements to apply to ail those
involved in a Hub as proposed in this case is appropriate.”

A copy of Referee Yost's decision is attached as Carrier's Exhibit "16". In line with Referee
Yost's decision, the Carrier in this instant case has appropriately selected one of the
existing Collective Bargaining Agreements at that location to apply to all those invoived in
the consolidatea Terminal. In this case, that is the UP/TCU Collective Bargaining
Agreement.




Finally, in another case directly on point with the instant case, Referee Peter R.
Meyers held in a New York Dock Arbitration Hearing involving the Brotherhood of
Maintenance of Way Employees and the Union Pacific Railroad:

“It is not possible to properly implement a system
operation, and achieve the economies and efficiencies
associated with such a consolidation, if a carrier and
organization attempt to continue to operate under several
collective bargaining agreements. Conflicting contractual
provisions, differences in work rules, and basic problems of
coordination between and across several collective bargaining
agreements inevitably will cut into, and perhaps completely
destroy, any possibility of achieving the efficient coordinated,
economical operation promised by a rail consolidation. If the
Carrier's maintenance of way work is to be consolidated into a
more efficient, economical system operation, as is necessary
to achieve the purposes of the approved merger, then it is
necessary for the parties to operate under a single collective
bargaining agreement.

“As is its right, the Carrier has chosen to adopt the
provisions of the collective bargaining agreement between the

UP and BMWE to govem its maintenance of way operations in
the westem portion of the combined system. The Organization
has not argued that one of the other relevant contracts should
be adopted instead of the one chosen by the Carrier. The
Carrier's election means that the relevant SP and DRGW
system production gang agreements are effectively abrogated.
There is no legitimate basis for insisting that the parties
attempt to operate under several collective bargaining
agreements, when it is abundantly clear that the post-merger
consolidated rail operation can exist and do business most
efficiently if the maintenance of way employees in the
expansive western territory of the consolidated system are
working under a single set of contractual provisions, seniority
protections, and work rules. One can understand the
frustration feit by the Union after having negotiated collective
bargaining agreements that are now abrogated by the current
law in this area. However, in answer to the second Question
at Issue Proposed by the Organization, this Arbitrator finds that




it is necessary to abrogate the SP and DRGW system

production gang agreements and Article XVI of the

September 26, 1996, BMWE-NCCC agreement, as well as to

modify the UP system production gang agreements, in order

to most efficiently and economically carry out the transaction.”
A copy of Referee Meyers' Award has previously been attached and identified as Carrier's
Exhibit "8". The language found in this Award is directly applicable to this case. By
replacing the phrase "system operation” with the phrase "terminal operation” this Award
is directly on point. Moreover, Referee Meyers notes that it is the right of the Carrier to
adopt the provisions of the UP's Collective Bargaining Agreements to be applicable at the
merged facilities.

In this instant case, the Union Pacific Railroad, as the controlling carrier, has
selected the Union Pacific/TCU Agreement to be applicable at the merged Kansas City
Hub Facility. The Carrier's right to select this Agreement and abrogate the SP/TCU
Agreement has been upheld by numerous New York Dock Arbitration Awards.

What is particularly baffling about the Organization's position in this specific case
is the fact that to date, 139 merger-related transaction notices have been served under the
provisions of Implementing Agreement No. NYD-217. Only one of those transactions
involved the movement of UP work to the SP. In that lone exception, work was moved to
a location where there were no UP/TCU employ=es. In every other instance, work was
moved from the SP to the UP without complaint from the Organization.

Many of the Notices served under NYD-217 did not involve the movement of work
to the centralized locations of Omaha or St. Louis. For example, the Carrie/ issued the

following Notices:

1. Notice moving the work of an SP clerical employee at
Denver to existing UP clerical positions at Cheyenne.

Notice moving SP clerical work in the Engineering
Departments at various locations on the SP to UP




clerical positions located at various locations throughout
the UP system.

Notice moving SP Engineering Department clerical work
to the UP under the provisions of the UP/TCU
Agreement. The Board's attention is called to the fact
that under this particular Notice, an SP position at West
Colton was abolished and a UP position at West Colton
was created to perform the transferred werk.

Notice moving certain Operating clerical work from the
SP at Houston to existing UP clerical positions at
various locations on the UP system.

Notice moving one SP clerical position from the Hardy
Street Locomotive Plant at Houston, Texas, to the UP
Locomotive Diesel Facility at Houston, Texas. Note that
the SP position was abolished and UP position was
created to perform this transferred work. As
information, the Hardy Street Locomotive Plant and the
Settegast Locomotive Diesel Facility are less than two
(2) miles apart.

Notice advising the Carrier's intent to abolish ten (10)
clerical positions at Englewood Yard at Houston, Texas.
As information, the work was absorbed by UP clerical

employees.

Notice moving an additional SP clerical position from
the Hardy Street Locomotive Plant at Houston to the UP
Locomotive Diesel Facility at Settegast Yard. Again,
one new UP position was created to absorb this work.

Notice moving the work of three (3) SP clerical
employees at the Hardy Street Locomotive Facility to
existing UP clerical assignments at the Settegast Diesel
Facility.

All eight (8) of these-transactions involved the movement of SP clerical work from an SP
facility to a UP facility which were, in some instances, at the same location or only a very
few miles apart. Copies of the above-cited Notices are attached as Carrier's Exhibit "17".
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Clearly, the 138 Notices served pursuant to NYD-217 to move SP clerical work to
the Union Pacific Railroad without the Organization taking exception to these Notices
serves as a clear past practice and a persuasive argument that tive Carrier's actions in the
instant case have, in the past, been accepted as appropriate by the Organization. For the
Organization to take exception to the Carrier's application of NYD-217 at this late date
makes little sense and is clearly inappropriate.

Perhaps the most compelling argument the Carrier can present with regard to the
decision to place the SP clerical employees at Kansas City under the UP/TCU Collective
Bargaining Agreement is the fact that NYD-217 permits the Carrier to do this. NYD-217
is a superior Agreement providing benefits far in excess of the New York Dock employee
protective conditions. Separation allowances of up to $95,000 are available to employees
who do not wish to transfer. While not applicable in this case, the Agreement provides for
enhanced moving benefits. As in most Agreements, seniority is dovetailed and employees
can retain existing health and welfare benefits or opt to be covered under the health and
welfare benefits applicable on the property to which transferred. Moreover, Letter of
Understanding No. 18 of NYD-217 permits an SP employee transferring to the UP to retain
the higher of their TOPS protected rate (the SP lifetime protection arrangement) or the rate
of the position to which transferred on the UP as their UP February 7, 1965 job stabilization
rate. This means that not only would an SP employee be entitled to six (6) years of New
York Dock protection, but that employee would also be able to retain their SP lifetime
protection rate on the UP if that rate was higher than the job to which they had transferred
on the UP. In all, NYD-217 provides superior protection for TCU employees affected as
a result of the UP/SP hew.

In retum for this augmented level of protection, the Carrier was given the latitude to
serve Notices and move SP work to the UP without restriction. NYD-217 gives the Carrier
the authority to rearrange and consolidate work and positions at locations throughout the
SP and UP (see the first paragraph of Article Il - Transactions of NYD-217 - Carrier's
Exhibit "3"). NYD-217 gives the authority to transfer work and positions from one Collective
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Bargaining Agreement to another. Moreover, NYD-217 does not specify which Agreement
the Carrier is required to select at specific locations. Accordingly, the Carrier is free to
select which of the Collective Bargaining Agreements (SP or UP) will apply at a specific
location. With one exception, the Carrier has consistently opted to transfer SP work and
positions to the Union Pacific, placing those positions under the UP/TCU Collective
Bargaining Agreement. NYD-217 gives the Carrier the latitude to select the Agreement
which will apply at a merged facility without restriction. In other words, the Carrier has

Agreement support for the decision to place the SP work and positions at Kansas City

under the UP/TCU Collective Bargaining Agreement.

In view of the above-cited Awards, the past practice of transferring SP clerical work
and positions to coverage under the UP/TCU Agreement and the specific language of
NYD-217 permitting the Carrier to select the UP/TCU Collective Bargaining Agreement as
the controlling Agreement at a merged facility, it is the Carrier's position that Carrier's
Question at Issue No. 2 should be answered in the affirmative.

Regarding the Organization's Question at Issue No. 2, it is apparent that TCU wants
to "cherry pick” applicable Agreement rules. The Question itself which asks "which
provisions of the SP Collective Bargaining Agreement, if any, should be overridden?"
clearly indicates that TCU is attempting to retain certain SP Agreement provisions.
Moreover, when the Organization's Question at Issue No. 1 is read in conjunction with
Organization Question at Issue No. 2, it is apparent that TCU is attempting to apply these

“"cherry picked Agreement provisions" to only a portion of the SP clerical employees at the
merged facility. TCU is, in effect, saying that if this Board does determine a transaction
has taken piace at Kansas City, only a select number of clerical employees should be
declared "affected” and those employees should receive full merger benefits in addition to
retaining SP Collective Bargaining Agreement provisions most favorable to the employees
after they are transferred to the UP. This, to the Carrier's view, is the definition of "cherry
picking”. The STB specifically rejected a request to allow "cherry picking” in Finance
Docket No. 32760. At Page 174 of that Docket (see Carrier's Exhibit "1") the Board stated:
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"Cherry-Picking. We will deny ARU's request that we
order that any CBA 'rationalization’ be accomplished by
allowing UP/SP's unions to 'cherry-pick’ from existing UP or SP
agreements. This is a matter committed to the implementing
agreement procedures established by the New York Dock

conditions. See New York Dock, 360 I.C.C. at 85 (Article |,
Section 4)."

In view of this STB ruling, the Board should respond to the Organization's Question at
Issue No. 2 by ruling that all of the provisicns of the SP Collective Bargaining Agreement
should be overridden.

Before commenting on the Board's authority to override Collective Bargaining
Agreements in merger-related transactions, the Carrier would like to address the allegation
that the UP/TCU Collective Bargaining Agreement is inferior to the SP/TCU Collective
Bargaining Agreement and that SP employees will be disadvantaged as a result of being
placed under the UP/TCU Agreement.

The Organization has alleged that the 15% Extra Board provision in the SP
Agreement makes that Agreement superior to the UP Collective Bargaining Agreement.
The fact is, a 15% ratio of Extra Board positions to regular positions is a relatively small
ratio. As noted earlier, the UP maintains an Extra Board equivalent to 17% of all UP
clerical positions at Kansas City. When the Board considers the fact that the Supply
Department positions and the positions in the Superintendent’s Office are not protected by
the Extra Board, the ratio of Extra Board positions to regularly assigned positions which
are covered by that Extra Board becomes even greater. In other words, the 15% Extra
Board ratio found in the SP Agreement is a "non issue”.

With regard to wages, again, it should be noted that this has never been an issue
in any of the other transactions which have taken place to date on the Union Pacific
Railroad. It is true that certain positions on the Union Pacific Railroad pay considerably
less than similar positions on the SP. However, SP employees transferring to the UP will
enjoy six (6) years of wage protection under the New York Dock employee protective
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conditions and, after that expires, those employees will have lifetime protection at a rate

of pay equal to the TOPS protected rate they enjoyed on the SP Railroad. In other words,

the employees should not be significantly affected by any reduction in the rate of the
position to which transferred.

Without going into a great amount of detail, it should be noted that the UP/TCU
Collective Bargaining Agreement contains many provisions which will benefit SP
employees once they have transferred to coverage under that Agreement. For example,
the sick leave buy back provisions on the UP is at a rate of 75% instead of the 50% buy
back rate in effect on the SP. The UP's February 7, 1965 Job Stabilization Agreement
includes a provision which allows employees to remain at their home location if in
furloughed status and enjoy the Agreement's protective benefits. Moreover, an enhanced
separation provision was recently added to the UP Job Stabilization Agreement.

While a detailed comparison of Agreement provisions should not be a part of this
Board's deliberations, the Carrier felt it was important to emphasize that the Organization's
characterization of the UP/TCU Collective Bargaining Agreement as being inferior is
without foundation.

One final note concemning the Organization's position with regard to the selection
of the applicable Agreement provisions at this merged facility. The preponderance of
employees at Kansas City are currently covered under the UP/TCU Collective Bargaining
Agreement. As noted earlier, only 28% of employees at that location are covered under
the SP Collective Bargaining Agreement. Placing UP employees under an SP Agreement
would be like having the "tail wag the dog." Moreover, UP employees transferring to the
SP would lose a Iifeiifno level of protection under the Naticnal Salary Plan referred to as
the employee maintenance rate (EMR). This protection is not calculated in New York Dock
test period averages. Loss of an EMR would result in most Union Pacific employees
transferring to the SP; lesing a substantial amount of income.

Most mergers result in disruption for the employees. It should be the Carrier's and
Organization's goal to minimize that disruption on employees. In the instant case, the least
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disruptive way to achieve the economies and efficiencies of the merger is to place the SP
employees under the UP/TCU Collective Bargaining Agreement, thereby minimizing the
number of employees affected.

While the issue has not been raised, the Carmier believes a comment on the Board's
plenary authority to abrogate Collective Bargaining Agreements in order to effect a STB-

approved merger consolidation would be in order at this point. An Arbitrator's authority in
such cases is described in a New York Dock Arbitration Award involving the United
Transportation Union and the Brotherhood of Locomotive Engineers and CSX
Transportation, Inc. (Referee Robert M. O'Brien). In that Award, Referee O'Brien stated:

"It is a universally accepted principle that Arbitrators appointed
pursuant to Article |, Section 4, of the New York Dock
Conditions serve as an extension of the ICC. Since these
Arbitrators derive their authority from the ICC, they are duty
bound to follow decisions and rulings promulgated by the ICC.
The ICC has suggested that New York Daock Arbitrators should
initially decide all issues submitted to them, including issues
that might not otherwise be arbitrable, subject, of course, to
ICC review. Consistent with that mission, the undersigned
Arbitrator hereinafter addresses the issues advanced by the
UTU and BLE.”

A copy of the Award rendered by Referee O'Brien is attached as Carrier's Exhibit “18".
This Board has the authority to override Collective Bargaining Agreements in order the
. facilitate an STB-approved merger-related transaction.

One final note concemning this particular Arbitration Award, the first challenge made
the by Organizations and Referee O'Brien’s answer have direct applicability to this case.
The challenge and the answer are as follows:

“Has CSXT presented a ‘transaction’ as defined in Article |,
Section 1{a) of the New York Dock Conditions?”

"In this Arbitrator’s opinion, the operational changes proposed
by the Carrier in its January 10, 1984 notice directly related to




and flowed from the aforementioned transactions that were
authorized by the ICC. Were it not for the ICC permission in
those Finance Dockets, CSXT would have no authority to
merge the B&0O, C&0, WM and RF&P territories into a single,
discrete rail freight operation. To this Arbitrator, there is a
direct causal relation between the mergers and coordinations
sanctioned by the ICC in the Finance Dockets cited in the
Carrier's January 10, 1994, notice and the operational changes
it sought to implement on the former B&O, C&0, WM and
RF&P properties. Accordingly, that proposal constituted a
‘transaction’ as defined in Article |, Section 1(a), of the New
York Dock Conditions.”

In the instant case, as in the case considered in the above-cited Award, the Carrier
is attempting to place into effect a merger-related transaction and, as noted by Referee
O'Brien, this Board has the authority to override Collective Bargaining Agreements to
permit that to happen.

CONCLUSION:

The STB in Finance Docket No. 32760 gave the UP and the SP authority to merge
operations in order to benefit UP/SP customers. It was contemplated that this benefit
would come through economies and efficiencies achieved through consolidations. The
STB specifically noted that consolidations at common terminals would be a part of the
merger plan. In late 1997, the UP and SP began implementing its plan to consolidate
operations at Kansas City, Kansas and Kansas City, Missouri (a major common terminal
for the SP/UP). Maintenance of Way and Mechanical Operations were the first to be
merged at that location. As indicated by the Carrier, Train and Engine Crews will shortly
be consolidated and the Kansas City Hub will become entirely a UP facility. In concert with
these consolidations of the various crafts, the Carrier served notice on TCU advising that
the SP clerical workforce would also be consolidated under the UP/TCU Collective

Bargaining Agreement at Kansas City.




Because TCU has challenged the Carrier, stating that the consolidation is not the
result of a merger-related transaction, the issue has been brought before this Arbitration

Panel.
In its submission, the Carrier has clearly demonstrated that a consolidation of

clerical forces at Kansas City is necessary in order to achieve ine economies and
efficiencies contemplated by the STB when approving the UP/SP merger. For example,
consolidating the crew hauling work is absolutely necessary in view of the fact that Train
and Engine Crews will now be permitted to work anywhere within the 25-mile Kansas City
Hub without restrictions. Moreover, the Carrier will be able to commingle intermodal and
ramp business between the UP and SP facilities at that location. Finally, further
consolidation of the administrative support functions performed by other clerical employess
can be achieved by combining the SP clerizal workforce with the UP clerical workforce.
Flexibility in utilizing all the clerical employees at the Kansas City Hub facility can only be
accomplished by placing all those employees under one Collective Bargaining Agreement.
in other words, the Carrier's Notice of June 11, 1998, does contemplate a transaction
pursuant to the UP/SP merger.

The Carrier's decision to place all clerical employees at Kansas City under the
UP/TCU Agreement achieves the desired affect of economy, efficiency and flexibility in the
operations. As noted in this submission, the Carrier has the right to select the UP/TCU
Agreement as the controlling Agreement. This right is supported by Arbitration Awards,

' past practice and Implementing Agreement No. NYD-217. Moreover, common sense
dictates that selection of the UP/TCU Agreement for the consolidated operation is
appropriate in view of the fact that the selection of this Agreement creates less disruption
for all clerical employees at that location.

Finally, this Board has the authority to abrogate Collective Bargaining Agreements
in order to facilitate merger-related transactions such as the one contemplated by the
Carrier in this instant case.




In view of the above, the Carrier r2quests that the Board answer the Carrier's

Questions at Issue 1 and 2 in the affirmative. Moreover, the Carrier requests the Board
to answer the Organization's Question at Issue No. 1(a), 1(b) and 1(c) in the affirmative,

and Organization's Question at Issue No. 2 by responding that all of the provisions of the
SP Agreement should be overridden.

LA Ydts—

D. D. Matter
General Director Labor Relations/Non-Ops

December 30, 1998
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New York Dock Conditions
Implementing Agreement No. NYD-217

June 11, 1998 Notice advising of intent to consolidate at Kansas City and June 24,
1998 amendment
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September 11, 1998 Carrier letter agreeing to NYD Arbitration
List of UP/SP clerical yard positions as of May 31, 1998
UP/BMWE NYD Award (Peter Meyers) October 15, 1997
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UP/BRS NYD Award (Edwin Benn) August 20, 1997

UP/RYA NYL Award (Jacob Seidenberg) May 18, 1983
UP/UTU NYD Award (James Yost) April 14, 1997

Various NYD-217 Notices (8)
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Keokuk Junction Railway and Picneer Railcerp
Toledo, Peoria, & Western Railwa Corporat
Southern California Regional Rai Autherity

o 1 xu::z: %&m
Nationa 137
Society Of The Plastics Industry.
Western Coal Traffic
Western Shippers’ Coalitien
Mountain-Plains Communities & Shippers Coalitionm . . .
Geatésien Por Gompetierte Aat: otsopceis
Coalition Por titive tien
Corn Refiners Associstion
lla:s:ul ea:n Crowers “:&“:“.
lnstitute of Scrap Recyec ndustries
Montans Whesat and Barley Committee
Montans Parmess Unien .
Save The Rock 1sland Committee
Colorade Wheat Administrative Committee
Hoisington Chamber of Commerce
Enid Board of Trade

Farmers Llevator Association of
South San Anteonio Chamber of Commerce

SHIPPERS: COAL 2k
wueo:ua '.::l’ & u.::a::-nu Public Service i
isconsin Power Company i R
Wisconsin Public Service
Entergy/Ackansas PiL/Gulf States
The City Public Service Doard of San
Texas Utilities Electric Fale i
Sierra Pacific Power/ldaho Power Company
Arizona Electric Power Cooperstive
Wisconsin Rlectric Power

Central Power & Light Company
Intermountain Power Agency

SHIPPERS:
Dow

Chenmi A
Montell USA lIme./Olin Corperation
Quantum Chemical Corperation . . .
Unien Carbide Cosperstien . . . . .,
Enteszprise Products Company . . . .
Pormosa Plastics Corporation, USA
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Stimson Lumber Company
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Houston to Memphis/ST. louis
Houston to Brownsville

Houston to San Antonio/Eagle Pass .
Centzral Corrider

Trackage Rights ?u
m" w':x of Payments

Structure of the Payments
Conditiens 1

Criteria for x.uu. Mnm

ANSF agreement .

Oversight .

South Central Lines/SP Rast i
NAFTA/Grain: Tex Mex i
Plastics/Chemicale: $IT/Lake cn:xu/nu/ucc .
Coal: l-zcm/cnl/m ;

Ceatral Cerrider

¢ c:.l: URe t/Tennessee Pass
Related procedural aspects
No Divestiture Needed
South Central lLines/SP Rast
Central Corrider

EMBRACED CASES AND RELATED MATTERS
Trackage Rights
Line Sales
Terminal Railrocad Control Transactions
Motor Carzier Comtrol Tramsactions
Terminal Trackage Rights . . .
Cinditions and 1 4
49 U.8.C. 11341 (a)

uPPOTT
Protective Conditions:
Protective Conditions:
Protective Conditions:
The Immunity Provision
Cezrtain Requests Denied

Strengthen BNSF Trackage Rights Conditions . . . .
Uinta Basin vs. OIIIlt-: ‘l.gl Conditions
Rights Cospensa Conditions . .
op/8? egzation Prohibizien Mu-o v eh
Condsticns Requested by vtw Pazties . .
Rajlroad Parties .
Consolidated Rail




Rock Island Committee ‘
on Chamber of Commerce
RElevator Associstion of Mimnesots
San Antonio Chamber of Commerce . .
Shippere: Coal . . . . . , . . R
ergy/Arkansss PLl/Gulf States Utilicies . .
City Public Service doard of San Antomic . .
Texas Dtilities Rlectric Company . . . .
Sierrs Pacific Power/ldabo Power
Ariseas Electric Power Cooperative
Public Service Company of Colorade
Rio Brave Poso/Ric Brave Jasmin
T

Springfield Plastics/Brandt Consolidated . . .
sShippers: Other .

Pederal Pasties i L p:
&“‘ ::::: m:“m'. a
United States Department of Defense . .

Notices of Rxsmption A
Petitions for s .. ... & o
muuzuu.......‘...,.....
Townez-NA Junction Line (Colorade) . .
Barr-Girard Line (Illimois) . . . . . . .
Discontinuances granted: 10850 petitions
Discontinuances granted: aspplications .
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Abandcnments not granted
Public Interest Conditions
Trail Use

Extensive Environmental Review Process . . .
No Need for Environmental Impact Statement . .
Renco and Wichita

Comments of EPA

RAIL LINE SEGMENT MITIGATION
RAIL YARDS AND INTERMODAL
ABANDONMENTS

Applicants. By ;zuuuu filed November 30, 1998, Unien
Pacific Corperation ( ,» Union Pacific Railrcad ml (UPRR) ,
zzumt‘nu‘:g)n&nu oy ‘('I!II). mu:: Pacitic ’:g’

orporatien ' thesn Pacific Transpertat Company '
St. lLouis Southwestesrn Railwsy Company (SSW), SPCSL Corp.

(SPCSL) , mmmmuomuummmm
(DRGW)* seek approval under ¢9 U.5.C. 11343-45 for:* the

o

’ UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL, and DROW
reterred to collectively as applicants. UPC, UPRR,
referred to collectively as Unien Pacific. OPRR
referred to collectively as UP. SPR, SPT, SSW, SPCSL., and DROW
are referred to collectively as Southerm Pscific.
SPCSL, and DROW are referred to collectively as SP.
other nnqvé-u-. frequently used in this decision
in Appendix’

‘ The ?puuu- filed November 30, 1998 (UP/SP-22, -23,
-24, -28, -26, -37, and -20), as supplesented on December a1,
1995 (UP/SP-36), Mazeh 26, 1996 (UP/SP-188), and March ‘2. 199¢

(UP/SP-19¢ and -198), ceonsists of the applicat (which

mnczt-vutnuou-ummx.‘ of UP and 8P,

and whi muzuurunnmn.uvoa-?m y
mMooo
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acquisition of control of SPR by a wholly owned UPC subsidiary;
the resulting commen control of UP and SP by UPC; and the
consolidation of the rail ocperations of UP and sp.*

The UPC/SPR Merger Agreeme:rt, 1995, provides
that, upon the satisfaction of certain conditions, inecl
regulacory approval, a wholly owned UPC subsidiary will acquire
all of SPR's common stock and SPR will be merged into UPRR.
Applicants note, however, that UP/SP common control may be
effected by other mesans, including, for example, the serger of
SPR into MPRR or the lease of all SP pProperties to UPRR and/or
MPRR. Applicants add that they iniend to merge SPT, SSW, SPCsL,
and DRGW into UPRR, although they also add that these SPR

and that other means msy be used to consolidate these

subsidiaries into the merged system. Applicants ask, citing
+ 334 U.S. 192 (1940), that we

determine that the Merger

Applicants also have filed related applications, petiticns,
and nctices. These include a notice of exemption for settlement-

‘(...continued) ;
ancillary applications, petiticns, and aotices (vhich seek
approval for or exemption of various serger-related mattess).

' UPRR and MPRR are wholly owned subsidiaries of UPC. SPT,
SPCSL, and DRGW are wholly owned subsidiaries of SPR; SS¥W is a
99.9%-owned subsidiary of SPR.

‘ On August 9, UP Acquisition Corporatien
(Acquisition), a wholly owned UPC subsidiary that was later
merged into UPRR, gag UP/SP-269, tendered for up to 25% of SR
common setock at $25.00 per share in cash; enm ember 7, 1998,
the tender offer was completed for 39,034,472 e; and, on
September 1S, 1998, Acgquisition purchased these shares for
approximately $976 million (the shares are being held in a voting
trust pending approval of the merger). Applicants indicate that,
upon satisfaction of all conditions to the Serger. each of SPR's
stockholders will have sumber of shares
that such stockholder wvishes to have converted into (a) 0.4065
shares of UPC commeon stock . and (b) the right to
receive $25.00 per share in cash, without interest. The
adggregate number of shares to be converted into cash at the time
c{ the merger, together with shares tendered in the tender offer,
will be equal as mearly as practicable to ¢0% of all shares
outstanding as of the date immediately prior to the date em which
the merge. ve.

Applicants note that SS¥ has a small y
equity holders. and that the Pederal Railrcad Administration also
holds certain SSW redeemable preference shares. Applicants
indicate that are not NOw requesting o achwabacher
determination with respect to the compensation that might be paid
:esnum:ymumzuaaammdmm
UPRR or MPRR. Applicants add that, should esmine to
CAITy out such a merger, they will request ei .w
determination respecting the terms or a declaratory that no
such determination is required.
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related trackage rights, a petitien for exemption for settlemert-
related line sales, five petitions for exemptien for control of
terminal railroads, a petition for exemption for control of three
MOLOTr Carriers, an application for terminal trackage rights, and
n:cnl abandonment and discontinuance applications, petiticas,
and notices.

Settlement Agreements: In General. Settlement agreements
have been entersd into by applicants and: Burlington Nertherm
Railroad Company (AN) and The Atchison, Topeka and Santa Fe
Railway Company (SF):’ Utah Railway Company (URC); Illinois
Central Railroad Company (IC); Wisconsin Central Ltd. (WC); The
Brownsville and Rio Grande Internacional Railrcad (BRGI); Gatewvay
Western Railway Company (GWWR); and CSX Corporatiocn, CSX
Transportation, Inc., CSX Intermodal, Inc., and Sea-lLand Service.
Inc. (collectively, CSX).' Applicants acknowledge that the BNSF
agreement is intended (in large measure, though not in its
entirety) to address competitive issues raised by the merger, and
they have therefore requested that the tesrms of this a!rn—nr. be
imposed as a condition to approval of the |erger. Applicants
maintain, however, that the agreements entered into with URC, Ic,
WC, BRGI, GWWR, and CSX are not intendad to address serger-
related competitive issues., and they have therefore not requested
the imposition of the terms of these agreements. .

BNSF Agreement. At the time the primary spplication was
filed (November 30, 1995), the agreement that applicants entered
into with BNSF consisted of an a!rn-u: dated September 25, 1995
(UP/§P-22 at 318-347) and a supplemental agreement dated
November 18, 1995 (UP/SP-22 at 348-339), and these two agreements
were generally referred to in the singular as the ANSF agreesent .
On April 18, 1996, applicants entered into an additional
settlement l(n:..':)-a: :a.u BNSY and g::. g-ueu Masufacturers
Associatien ., raferred to as agreement, reqQuiring,
among other things, that certain amandments be msde to the BNSF
agresment . ‘a. UP/89-219.. On April 29, 1996, -:5:“‘“.. in
their rebut £ilings, represented that they sake various
clarifications and amendments to the ENSPF T

sgreesent. Sag
UP/SP-230 at 12-21; UP/SP-231, Part C, Tab 18 at $-131. a8 alsg
UP/5P-260 at §-9 (summary of clarificaticns and amendments). On
June 3, 1996, applicants, in their brief, represented that they
would make an additional amendment to the BNSP agreement. Seg

UP/SP-260 at 23 0.9 (referencing West Lake Charles, LA) on
June 27, 1996, applicants and BNSF entered into a second
supplemental agreemant to the ANSF agreement. Sas UP/8P-266,
Exhibit A. This second supplemental agreement puzrports to
reflect the various commitments made subseguent to exscution of
the agreement dated September 25, 1995 and the supplemental
agresment dated November 18, 1995. Sgg UP/SP-266, Bxhibit A st 3
{3rd and 4th paragraphs). On June 28, 1996, licants, in the
filing that accompanied the second supplemen agreesant, msade
at least one additional commitment. Sgg UP/SP-266 at 3
(referencing UP/SP-BNSF reciprocal switch charges at points other

than 2-teo-1 peints).

Protestants: Railroads. Submissicns opposing the aerger
and/or urging the imposition of conditions have been filed by
Consclidated Rail Corporation (Conrail), The Ransas City Seouthern
Railway Company (KCS), Mentana Rail Link, ine. (MRL), Texas

' BN and S7 are referred to collectively as BNEY.

' Ssg UP/SP-74 (URC and IC agreements), UP/S$P-204 (WC and
GWWR agreements). BRGI-J (BRGI agreement), and UP/SP-238 (CSX
agreement) .
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Mexican Railway Company (Tex Mex). Capital Metropolitan
Transportation Authority (OMTA), The Magma Ariszema Railroad
Company (MAA), the San Msnuel Ariscns Railrcad Company (SMA),°
and The Yolo Shortline Railroad Company (Yolo). Other
submissions have been filed by Xeokuk Jumetien Railway (KJRY) and
its corporate pareant, Pioneer Railcorp (PRC), Toledo, Peoria &
Western mlnxnmuu (TP&N), by the California
Regional Rsil Authority (SCRRA), and by Georgetown Railread
Company (GTRR) and its corporate affiliste, Texas Crushed Stone
Company (TCSC) .%* A submission aleso has been filed by the San
Diego & Imperial Valley Railroad (SDIV) (in opposition to ocne of
the conditicns requested by United States Oypeum Cospany) .

Protestants: Shipper Organisaticns. Submissions opposing
the merger and/er ang the itien of comdicions bave been
filed by The Nat Transpert2.ion (RITL) ,
The Society of the Plastics Industry, inc. (SPI), Westesrn
Coal Tratfic League (WCTL), the Western Shippers Coalition (WSC),
the Mountain-Plains Communities & Shippers Coslitiem (MPCSC), the
Coalition for Competitive Rail Transpertation (CCRT), The Cozn
Refiners Association., lnc. (CRA), the Matiocnal Corn Growers
Association (NCGA), the Montans Whest and Berley Committee
(MWBC), the Montana Farwmers Unien (MFU), Save Rock Island
Committes, Inc. (STRICT)., the Colorado Wheat Adninistrative
Committee (CMAC), the Hoisington Chambey of Commerce (RCC) ,

The Enid Board of Trade (EBT), the Kansas-Colorado-Oklakoms
Shippers Association (RCOSA), the Parmers Elevater Association of
Minnesota (FEAM), and the South San Antenie Chamber of Commerce
(SSACC). A submission also has been filed by The Iastitute of
Scrap Recycling lndustries, Iac. (ISRI).

Protesctants: Coal Shippers. Submissions oppoe the
merger and/er urging the imposition of cendiciens hu‘:' been £iled

by Wisconsin Power & Ldi Company (WPLL), Wisconsin Public
Service tien Services, 1ne.

Power & Li

an (ZPA) , unt'ghn‘o
and the City of Austia, (referred to collectively as

y MAA and SMA are wholly owned rail subsidiaries of
Magma Copper Company (MCC).

¥ Affilisted carriers Cen-Tex Rail Link, Ltd., and South
Orient Railread Company . (referred co collectively as
Cen-Tex) filed a request for conditions oppos the
‘unless approval thereof was conditioned by app.
€O negetiate certain raghts. Because Cen-
its request for conditicns the manner of a responsive
application, we treated it as & respomsive i
rejected it as w. Ags Decision No. 29 (served Apr. 13,
1996). Decause Can- also had failed to comply with the
discovery cbligations to which it was sudjeet, ve ordered that
its request for conditions be stricken from the secord. Sas
Decision No. 30 (served Apr. 18, 1996). .

¥ 251, APAL, and GSU are referred to collectively as
Entergy.

U PP and IDPC are referred to collectively as SPP/IDPC.

e 10 -
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LORA/Austin), Rio Brave Pogo an¥ Rio Brave Jasmin (Teferred to
collectively as Rio Srave), and 1Es Utilicies (IRS).

m:o:.mu.- D:::/uc and Cb-:.u.z Shippers. £
oppes the merger or the impositien o conditions
have ::'Qn filed b{ The Dow m; Company (Dew), Montell USA
Inc. (Montell), Olin Corporatien (0lin), Quantus Chemical
’c:zonnea (QCC) .‘tgg’ua'htuu’fup:n:xu (oee) , hzu'pf::;
ucts Company + Formosa Plastics Corporation, UDga -
-Geon PPG Indug v Hun

Other Shippers. Submissiong ing the
and/er nrg:! the impcsition of conditions nn been f£iled
Intesnati Paper (IPC), United Staces

(USG), Nozrsh hg:;a: u!uue “ﬂ;‘..:‘. (NALS) ,
’ en Intesrnat .
Company (Weyerhaeuser) , Cargill,
(Cargill), IBP, Ine. (I3P), Oregon Stee)l Mills (osM) ,
lumber Company (8SLC).

State/Local Governments
Tespecting the me
governments and relac
Commission of Texas
State of Califernia
Tz

©f the State of Nevada
Transportatien (Ka/DOT), the
Transportatien (Mn/DOT) ,
Transpertatieon (Za/DOT) .

Labor Parcy Tespecting the have been
filed by various laber the Almu Onions
(ARU), the Intermati of e (IBT), the
?rmponn:eaOMuu-. inteznationa) Unien  (TCD), the
Transpertation Trades

!‘J;:zto? ‘(,m) ,» and the

Federal Parties. Submissicns also have
United States Department of Justice
b i RS T, e Diied et Dt
cf Defense ' es ture
(USDA), and the United Staces Department of Labey ‘Cg).

Additicnal Parcies. Numerous additiomal parties, including
ol:etu officials, government agencies PPOTV, shortline
Tailroads this

-1 .
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Susmary of Decision. 1n this decision, we arve the
follow action: (1) we are
of UP
are exempt
4. 5, 6, 7, and 8 dockets; (3) we are grant
trackage rights application in the Sub-Ne.
directing that clase exemption notices coveriang the trackage
rights ided for in the ON and URC agreenants be filed. no
later 7 calendar days prior to ve date of this
decision, (a) D! applicants and by applicants and
URC, respectively:; (S) we are tions (a)
terms of the agTeement .
agresment, and (¢) the terwms of
requiring certain sedifications
agreements, icularly respect
facilities, ld-out/build-in optiecns,
points, and storsge-in-transit (8IT) facilities; (

BNSF’'s access to certain traffic

Lake Charles, ‘=u wn:.'en:xu. and West Lake,
line service TenoV, 8 provisc restricting
moving from, to, and via Nev Crleans, and ¢
Mexico via certain border crossings, and

“ During the course of this proceeding,
Tepresentations to the effect
red, certain services will be
Some of these representations relate to the
agreement: others do net. Applicancs must
representations.

By awsy rc-z. we mean the sgreement dated
3 e s T srgp & 1995 (CP/er

supplemental agreement . -
359), and as further modified .g’th second
ogroo-nc dated June 27, 1996 ( /89-266, t A).
clarify, bowever, that in imposing the MNSP
condition to this merges, we will require
of the smendments, clarificaticns, aodifica
thereof described ia: (1) m‘:ru isth O
219); (2) the April 29th rebut filinge (UP/8P-230 at 13-21;
UP/SP-231, Pazt C, Tab 18 at $-11; ass UP/89-260 at 8-9,
summarising described in the

that accompanied the
.‘ ”C
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-

that BNSF othervise would have had to pay to gain &ccess to much
of this craffic) and in joint-line service (by allowing BNSF to
interchange this traffic st Shreveport and Texarkans with KCS);
(8) we rve granting Tex Mex the trackage rights sought in its
Sub-No. .3 respensive ‘::pu.u:ua and the terminal trackage
rights sought in ics -No. 14 terminal trackage rights
application, but we are restricting these trackage rights to
traffic having s prior or subsequent movement on the Laredo-
Robstown-Corpus i8¢l line; (9) we are mu;unruu
conditions with respect to OMTA, Batergy, CPSB, . Dow, and
UCC; (30) we are impos upon BNSF a cosmmon carrier cbligation
wvith respect to the traffic opened up to it by the BNSY
agreement. and we Are requiring that BNSP submit & progress
report and an operating plan on or before October 1, 1996, and
further progress reports on a Quarterly basis thereafter; (11) we
are requiring that spplicas™s submit a Teport and an
implementing plan on oF befwre October 1, 1996, and further
PTOgTess TepPOTTS ON 8 QU.TVerly basis thersafter; (12) we are
establishing mtgu for $ years to examine whether the various
conditions we have iDessd have effectively addreseed the
competitive issues they were intended to address, and we are
retaining jurisdiction to impose sdditional remedial conditions
if. and to the extent, we determine that the conditions already
imposed have not effectively addressed the competitive harms
caused by the merger; (13) with respect to the

abandonment /discontinuance requests vis-d-vis the two ‘segments of
the Tennessee Pass Line, we are denying the abandoaments but
granting the discentinuances: (14) we are approving all other
abandonment /discontinuance requests filed by aspplicants; (1S) we
are imposing the standard labor protective conditions:?’ (16) we
are imposing certain envirommental mitigating conditioms; and
(17) wa are denying all Otb...l' conditions sought by the various

iminary Macter: OP/$P-262. 1n UP/8P-263. applicants
move to strike (and, in one instance, sesk other sanctions
respecting) material that they regard as °nev evidence® that was
submitted Dy certain parties in their briefs. The parties

¥ wich to the merger, the line sales, and the
terminal rai eentrol transactions., the standard laber

protective conditions are those established in -!-MM
oo 0 ,» 360 2.C.C. 60, 84-90 (1979)

{ ). Ws tug: to the u-uzn zd
for in the , OR, and agreements, wvith respect to any
additional trackage rights imposed as conditions, the standard
lm:mcm““ummmmum
] = - B . 354 3.C.C. 608, 610-615
’ .. Pol-le 5 oe Te

Qnexase. 360 1.C.C. €83, 664 (1900)
Tespact to the abandoaments and the
labor protective conditiens are those
Lina R._Co.:-:Ahandonmanc.:-Gashan

established in
22 . 360 3.C.C. 93, 98-203 (1979).

“ m’rnm submitted, after the veting
held July 3, 1996, requests *clarification® of
deterninatiqns made at that conferencs. Nothing in our schedule
for this proceeding, our procedural regulaticns
meodat: Mm :::s:: ‘:o submit ::-t-nul'

s for clari Tespect satters that will or
:ﬂ:‘umuocmemmm. ¥We therefebe will net
sddress the post-voting coaference clarification requests
heretofore submitted in this . Darties must swait our
written decision before seeking clarification or other forms of
appellsate relief.

- 13 -
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{Conrail, KCS, SPP/IDPC, QCC. and DOJ) have Teplied to the motion
(CR-43, KCS-63, $PP-17, QCC-7, and DOJ-16, Tespectively). we
will mmu-ummmmr:ruzzumxm. we
find no is for sanctions, and if any the msterial assailed
by applicants is nev evidence, we consider it to be of de minimie

. effect Anst the background of the encrmous evideatiary record
previously compiled.

wnade by BNSF in its submi
1996, was “erronecus,® $931-28% at 3.
strike, but we wish to emphasise that
truch :t falsity of the subject of the
counsel.

’

., and
relief l\lht."!:"mly
to the proposed merger.

APPLICANTS. UPRR/MPRR
13,646 ailes of main line
lines run from the Pacific Coast ports
Portland, OR

- 14 -
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electric generating plants in the Southwest and Midwest. A UPRR
line extends from a point near Green Bay, WI, to lshpeming and
Escanaba, MI, while UPRR’'s Milwaukee-to-St. Louis line pasees
cthrough Chicage. UPRR alsc has & netwerk of branch lines in lowa
and Southern Minnesota. (2) MPRR cperates approximately 0,361
miles of main line and branch line in the Midwest and the
Southwest. While UPRR‘'s lines principally form sast-west routes,
MPRR's lines principally forwm north-gouth routes. MPRR's lines
connect the Ms)or midwest gateways of Chicago, Omaha, St. Louis.
MO, MTB“. TN, and Kansas City with the principal ports and the
terminales of Nevw Orleans and e Charles, LA, and Galveston,
Houston, Beaument., Corpus Christi, Brownsville, and lLarvedo, TX
MPRR alsc serves interior Texas points, including Dallas,

Fort Worth, San Antemieo, Austin, Midland/Odessa, and L1 Paso.

Its lines excend into the grain ing regions of Kansas and
Nebrasks and as far west as Pusbleo. CO.

SPT/SSW/SPCSL/DRGW. (1) SPT operates sppreximately 11,000
miles of main line and branch line in the West. The main lines
run from Portland via Oakland to Los Angeles, and then to
San Antonio., Housten, and New Orleans, inecl physical
interchanges at five gatewvays to Mexico. $SPT 1 extend from
San Antonio and Mouston teo Port Worth, with operations over
trackage rights from Port. Worth to Pueble and Kansas City. The
Fort Worth- le line comnects with $SW at Stratford .and
Dalhart, TX, and with DRGW at Pueblo. The Port Worth-Kansas City
line connects with SSW at Kansas City and Mutchinsen, XS. S$PT's
Central Corridor main line runs from Northern Califermia to
Ogden, where it connects with DRGW. (2) $SVW operstes
approximately 2,200 miles of main line and branch line ia the
Central United States. SSW's msin line runs from Sants Ross, WM,
to Kansas City and St. louis. Operations between and
St. Louis are over
from St. Louis south to
lines connect with SPT in Corsi
Hucchinson and Kansas City,

NM, with DRGW at Nerz.

MO, and Bast St. lLeuis,
Kansas City, 85W coanects with ms
(3) SPCSL, 8P's link to
main line in Illimeis.
Chicage, and Kansas
between Kansas City and
roughly 2,300 miles of
Utah. and Ransas.
conneces with $PT,

to Heringten, KS, where it

' Pueblo
connects with SPT at Pueble.

merger will te annual quantified
of $780 million., and that 8 merged UP/
and efficient, and better able to
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improve operations through terminals. and to aveid delay by
elisinating interchanges and combining traffic volumes into new
trains and new blocks; to improve 8erVice, particularly gp
Service, through technological support and 8cCCess to capital; to
improve equipment utilisation and availabil’ ty: and to
consclidate yards and fuactions. Applicants expect annua)
benefite, in a normal year, of $6359.1 million, as a Tesult of new
traffic ($76.0 million) and efficiencies and cost reductions
(§503.1 million). Applicants alse expect annual shipper
logistice savings of $93.1 aillien.

Applicants claim that the Ssrger. as conditicned by the BNSF
agreement, will greatly intensify rail competitizn in the West;
the BNSF agreement, applicants contend, will substitute a
stronger competitor (BNSF) for a weaker one (SP), and will
create, in some markets, mmly Rev competition; and only with
4 merger, applicants insist, will UP and SP be able to provide
genuine competition to BNSF. Applicants add that a |erger will
increase §P's competitivensss by overcoming its service probleas
and capital constraints and by assusing lomg-

Tail service. After the merger, applicants >

will bounarrmuu for shippers who now have rail
from UP and $P and no .J.: railroad (2-to-1 shippers)

for all ecther shippers, especially those who go frem
serving )numu €O two as a result of the merger (3-g0-2
shippers) .

Laber Impact. Applicants project that the total laber
impact of the merger will be 4,909 jobs abolished, 2,133 jobs
transferred, and 1,522 jobs created. 4as UP/SP-22 at 34-3%;
UP/SP-24 at 407-422. Applicants add that other jobs in Denver,
Omaha, and St. lLouis msy be transferred, but that mo decision has
yet been made regarding these transfess. Sas UP/8P-24 at 4232
(these contingent transfers affect 307 acn-agreemant dispatchers,
dispate 3) .

BNS? Agreemant. “umu claim that their basic purpose
in entering into the agreement was to presesve competitive
rail eervice for all 3-to-1 customers of UP and SP. Applicants
indicate that, to 88XVe cogpetitive options for such shi e,
they identified all 2-to-31 points (i.e., all points et whi
service is provided by UP and by $P, but by no other railroad)

iated trackage rights and line sales with BNSF that
would provide service to as Sany of these shippers as possible.
Applicants concede that a few 3-to-31 points are

indicate that
addition to preserving competition for all 2

pPreserves & two-railroad interchange
interchanged with both UP and $P and

»(...continued)
will institute directiocnal
and Texas, and will aseign most int
Chicago-Southern California route
(i.e., traffic in s scheduled train,
commodities) to anotber, theredy imp
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the merger. Applicants note that the BNSY agreement includes, in
addition to the rights which address competition at 3-to-])
points, an exchange of various other rights between UP/SP and

: these rights, applicants claim., resulted

by that, in the view of applicants, were not

:u::uu by competitive enu:u“ in those instances, ¢
Appiicants suggest, they negotiated on & guid Quo basis for
something in retusn. Applicants contend, houe:. that these
‘trades”® will stm the competitiveness and efficiency of both
casTiers and wvill therefore create even more intense competition
than exists today.

Trackage Rights. Under the BNSF agreement, BNSF will
receive a tely 3,968 miles of trackage rguo over UP/SP
(1,727 miles eagr and 2,241 :u::‘c:dn"“m /89 vt:.:.
Tecsive or retain approximately o8 trackage rights over
BNSF. The trackage rights that BNSF will receive include Tights
extending between Oakland, CA, and Denver, CO, between Nouston
(Algoa), TX, and Brownsville, TX, betwsen Moustem, TX. and lows
Junctien, LA, and between Houston, TX, and Bridge Jet., AR (just
west of Memphis, TN). The trackage ri that UP/SP will
receive or retain include rights ext batween Bend, OR, and
Chemult, OR, between Mojave, CA, and Barstow, CA, and between
lows Jet., LA, and Avendale, LA. The trackage rights that BNSP
vill receive and that UP/SP will receive or retain are more fully

described in Appendix C.¥

Line Sales. Under the BNSF agreement, BMSF will purchase:
(1) UP‘s Keddie Line (in California) between Reddie, CA, at MP ©
and Bisber, CA, at MP 111.8, including both legs of the gc at
Keddie; (2) UP’'s Dallas Line (in Texas) between Dallas, , &t
MP 768.9 and Waxahachie, TX, at MP 798.03; and (3) SP's Avendale
lLine (in lLouisiana) between Avondale, LA, at MP 16.9 and
lowa Junction, LA, at MP 205.3.®

onal Rste Agreement. The ENSY agreement includes,
8 things, a proportional rate sgreement over the
Portland gat (hersinatte~ refesrred co as the
will allow w/:; to participate is joint rates
craffic mov between points in an area
and west of Billings and Mavre, MNT, on the
cther, points in an ares extending

¥  7Thess mileage calculations do mot include the additional
trackage rights provided for io the OU\ agzessent.

® 3a-Pinance Docket No. 32760 (Sub-Ne. 1), spplicants have
£iled a notice of icn that covers the trackage ri
agreemant (not iacluding the tional
for in the OMA agreemsnt). This notice
Tights class exemptica codified at 49 O

1180.2(d) (7).

¥ Ia Pinance Dol ‘t Mo. 32760 (Sub-Ne. 3), applicants have
filed 4 petition for exemption that covers the three line sales
providud for in the BNSF agreement.

e 17 -




Finance Docket No. 32760

points in Texas west of Monahans- and Sanderson; and comnections
tO Mexico at El Paso and te the west.

OO Agreameat. The OW agreemsnt provides, among other
things. that the BNSF agreement shall be subject to certain
amendments, including asendments: (1) to give BNSF overhead
trackage rights (for traffic moving from/te points seuth of
Bald kncb and Brinkley. AR) (a) over UP'

TX, and Valley Junctiem, IL, vis Palestine. TX. (D) over Sp’
line between Pair Oaks, AR, and Vall

Socses'a say mow EAGliitioe et Lottt

access to any new ties expans

additions to existing facilities or locsd-cuts or translocad
facilities) locsted post-merger ocn any $P-owned line over which
SNSF receives trackage rights; (3) to provide BNSF egual

to SP's Dayton Yard (near Baytown, TX) for storage in tramsit of
traffic handled msrP

that DNSP‘s

routi vis le Pass, laredo (through erchange wigh Tex Mex

cemo M'::t or Rebstown), or Browmsville, TX; and (5) to
specify that, in the Mouston-Memphis-St. Louis cerridor, BNSF can
utilisze either the UP u::. o;&n s u.n.‘u its discretion, for
operating cemveniencs. oru-n urthesy . Smong
other things, that applicants will state, in a submission to the
Board, cthat they are agreeable to annual Board oversight.
proceedings for § years, with the Board to examine whether the
BNST agTeement hss effectively addressed the competitive issuss
it was intended to address. 2

URC Agreament.
access to additiecnal
Tights between Utah

The expanded
Ul/l:. tgv the
on ¢t spur
230 at 166), and
located adjacent
this expanded

Coal Termina

1

°f
1
w38
:

|
I

E;ég;
HH
11

i
if

under the RNSF agreement,

of a?'::‘.u. and (3) our
overs proceedings
w““.o - “.u ag “.a

e 18 -
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availzble to BNSF through interthange with URC (under the BNSP
Agreement, BNSF, which will have the right to interchange with
URC at Prove, Utah Railway Junction, and Grand Junetion, will be
able to move URC-criginsted coal both to end markets west of
Provo and also to end markets east ©f Grand Jumetion) .

Termisal/Switehing Reilzeads. A combined UP/SP will control
five terminal and/or ewitching railroads in which UP and SP
presently have uu-eeumlgn interests: The Altonm & Southern
Railway Company (A&S), Cen Californis Traction Company (CCT),
The Ogden Depot Company (OURD), Portland Terminal
Railroad Company (PTRR), and Portland Tracticn Company (PTRC).

In Finance Docket Ne. 32760 (Sub-Nos. 3, 4, S, 6, and 7),
applicants have filed petitions to exempt their comtrol of ALS,
CCT, OURD, PTRR, and PTRC, respectively.®

of Overnite Transpertaties Company (veratte)) SPF hotie
carrier Overnite tion te); [
100% stock interest in both Pescific Motor Tramsport Company (PMT)
and Southern Pacific Meteor Company (SPMT); and s UP/SP
merger will therefore result in (1) common contrel of $P and
Ovesnite and (2) common control of UP and PMT/SPMT. In Finance
Docket No. 32760 (Sub-No. 8), applicants have f£iled a petitien to
exempt this common contrel.

Tesminal Trackage Righte. In Pinance Docket Mo. 32760 (Sub-
No. 9), applicants and BNSF have filed an application for an
order under 49 U.8.C. 13103 atl:::m ansr

of KCS track in Shrevepeort,
Beaumont, TX. licants contend that

18 necessary for to provide, under
stronger competition to UP/SP in the
Houston-New Orleans corriders. Appli
over
. their Sub-Ne. 9 applicaticn because the i

Taghts agreements 'ml..:r ngn consent by

he trackage rights g - Shreveport trackage ¢
Eo'-:nu mai&q 3.:; ailes in length) is

ouston-

App
filed their Sub-No. 9 spplicatien
to the effect that ¢9 U.5.C. 11341(a) mi
override of a consent requiresent in & j
Sas UP/8P-26 at 123 n.3.

- 19 -
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access toO & nearby industrial area jointly served by SP, UP, and
KCS.* The Beaument trackage (Poughly 1.0 miles between

KCS MP's 764.9 and 766.7, including the Neches River Bridge,
KCS-32 at 1) is & portion of separate UP and $P Houston-

New o::-:u n::u. ll:“ nﬁsm&o claim that this :ueh’o also
is us or switching tctlln’. purposes and for access to
facilities of the Port of Deaument.

Abandesments And Disesacisuvanges. Applicants seek
nu:u::ucsa to m er to lhg:ga .::1 to ‘uenuuln
opezations over, segments et to appreximate
S04 miles. Authoriszation is eought by applicatiom, by ..’:'m...
and by notice.*

The Towner-NA Junction Line (Colorade). 1a Docket Nos. AD-3
(Sub-No. 130) and AD-0 (Sub-Neo. 38), ively, MPRR seeks by
application approval to abanden, and seeks application
approval to discontinue its overhead trackage cperations
over, MPRR's Towner-MA Junction Line, which extends between
MP 747.0 near Towner., CO, and MP 869.4 near MA (MNerth
Avendale) Junctien, CO, a distance of spproximstely 122.4 miles
in Pueblo, Crowley, and Riowa Counties, CO. The
abandonment /discontinuance does not include active industries at
NA Junetion or at Towner.

The Sage-Malta-leadville Line (Colorado). 1In Decket
Nos. AB-8 (Sub-Mo. 36X) and AB-12 (Sub-Neo.
DRGW sesks petition to exempt its discontinuance of operations
over, and SPT seeks by petition to exempt its abandoament of,
SP’'s Sage-Malta-leadville Line, which extends a distance of
approxisately 69.1 miles in Bagle and Lake Counties, CD,
(1) between MP 335.0 near Sage. CO, and MP 271.0 mear Malta, CO,
and (2) between MP 271.0 near Malta, CO, and MP 276.1 near
Leadville, CO. )

The Malta-Caflan City Line (Colerado). 1n Docket Nos. AD-8
MPpLiesiste sppeevel se disemiiony i Tons and $r7
. application to discent t8 operat oves,
seeks by application approval to abandon, SP’s Malta-Cafion City
Line, which extends between NP 271.0 mear Malta, CO, and MP 1632.0
near Cafion City, CO, a distance of approximately 109.0 miles in
lLake, Chatfee, and Prement Counties, CO.%

» SP has rights to use this trackage under agreements with
KCS and a predecessor dated May 0, 1933, and Dececber 17, 1980.
The 193) agreement covers & 1.)2-mile segment of track between
mi.mr;.a' g&::: 8873+81 and 0941+2¢ (ne ai - 3!:3 b.‘:
assigned) . agreement covers sppreximsstely 3. e8 ©
track between RCS MP‘'s $39 and 671.2 (or, by KCS’ calculations,
approximately 2.1 miles of track between KCS MP‘s 539 and $61.2,

KCS-32 at

b
me ds o:‘g::. x“ :::l RCS, MPRR, SP
as 14 Yy 3, » . M '
R Ay Ry
7 le.m. the rights sought in the MNe. 9

» the 17 lines for which abandomment autherisations are
g ines invelve both abandonment by cme ecarrier (either
and discontinuance by anither carrier (DROW) .

The Sage-Malta-leadville Line comnects with the

ta-Cafion City Line at Malta. Ve shall on occasion refer to
. wo lines collectively as the Tennessee Psss Line.
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The Hope-Bridgeport Line "(Xansas). 1n Docket Nos. AD-3
(Sub-No. 131) and AB-8 (Sub-No. 37), Tespectively, MPRR seeks by
application approval to abanden, and DRGW seeks by applicatien
approval to discontinue its overhead trackage rights operaticns
over. MPRR's lHope-Bridgeport Line, which extends between MP
459.20 near Hope, KS., and MP ¢91.20 near Bridgeport, kS, a
distance of approximately 31.2¢ miles in Dickinson and Saline
Counties, K8 (MP 478.05 o MP 478.801; ass UP/SP-26 at 200). The

t and discentinuance do not include active industries
at Hope and Bridgepeszt.

No. AB-33 (Sub-

el
30.4 miles in Menard, Sangamon . The
abandonment does not include active industries at Barr and
Girard. UPRR indicates that a superior post-asrger route will be
achieved by exiting this line at Barr, operating over the
Illincis & Midland line (formarly the Chicage & Illinois Midland
line) from Barr to Springfield, and then operating over the SP
line from mun::u to St. :A\lu.- and UD?‘thu:!m notes that
this abandonment contingent upen acguisitienm o trackage
raghts over the 1llinois & Midland (I&M) line. .

The Gurdon-Camden Line (Arkansas).
No. 129X), MPRR seeks by petition to exespt
its Gurdon-Camdan Line between MP 420.3 near Gurden, AR, and
MP 457.0 near Camden, AR, a distance of !gnu-uly 20.7 mniles
in Clark, Nevada, and Ouachita Counties, . The abandonment

does not wemu'uun industries at Gurdon or Camden.
The Jows Junction-Manchester Line (Louisiana).

No. AB-3 (Sub-Ne. 133X), MPRR seeks petition to exempt
abandonment of its lowa Junctienm- e Line between MP 660.0
near lowa Junctiom, LA, and MP 688.5 near Manchester, 1A, »
distance of approximstely 0.5 miles in Jefferson Davis and
Calcasieu Parishes, lA.

The Wendel-Alturss Line (Califernia). 1n Docket No. AB-12
(Sub-No. 104X), SPT seeks petition to exempt the abandonment
of its Wendel-Alturas Line between MP 360.1 near Wendel, CA, and
MP 445.¢ near Alturas, CA, a distance of approximately 6#5.5 miles
in Modoc and Lassen Counties, CA.

The Suman-Bryan Line (s portionm) (Texms). 1a Docket
No. AB-12 (Sub-Ne. 188X), SPT seeks by petitien to exempt the
abandonment of the pertion of its Suman-Sryan Line
between MP 117.6 near Suman, TX,
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The Edwvardsville-Madison Line (Illinois). 3n Decket
No. AB-33 (Sub-No. 98X), UPRR seeks by petition to exempt the
abandonment of its Edwardsville-Madison Line between MP 133.8
near Edwardsville, IL, and MP 148.78 n3ar Madisen, IL. a distance

- .of approximately 14.90 mniles in Madison County, IL. The

abandonment does not include active industries et Madisen.

The Newton-WMiitewater Line (Ransas).
(Sub-No. 133X), MPRR seeks by notice to exempt
its Newton-Whitewater Line between MP 405.0 near Newton, KS, and
MP 476.0 near Whitewater, XS, a distance of tely
9.0 miles in Butler and Marvey Counties, KS. abandonmsent
does not include active industries at Newtem or Whitewater.

The

Smith County, TX.
industries at Troup or Whiteshouse.

(Sub-Ne. 187X), SPT seeks notice

its Seabrook-San Leen Line

MP 40.S5 near San lLeen, TX, a distance of
in Galveston and Marris Counties, TX.

The Whittier Junction-Colims Junctien
Docket No. AB-33 (Sub-No. 93X), UFPRR seeks
the abandonment of its Whittier Junctiem-
between MP 0.0 near Whittier Jumctiem, CA,
Colams Junction, CA, a distance of
Los Angeles County, CA. The abandonment does
industries at Whittier Junctiom or Colims Junectiom.

The Ma 48 Tower-Melroee Line (Califesnia).
No. AB-33 | Ho. 94X), UPRR seeks by motice to
abandonment of its Tower-Melsroees Line between
near Magnolis Tower, , and MP 10.7 near Malszose, Ch, 8 distance
of approximately 4.9 miles in Alameda County, CA.
abandenment does not include active industries at Magnelia Tower
or Melirose.

The DeCamp-Bdwardsville Line (Illimeds).
No. AB-33 (Sub-No. 97X), UPRR seeks by metice to exespt
abandonment of its DeCamp-Rdwardsville Line between MP 119.2 near
DeCamp, IL, and MP 133.6 near Rdwardsville, IL, & distance of
approximately 14.6 mailes in Madison County, IL. The abendonment
does not m!uhmtntﬂusuu“cmu.

The Little Mountain Junctien-Lirtle Mountain Line (Utah).
Docket No. AB-33 (Sub-No. 99X), UPRR seeks by notice to exespt
of its Little Mountain Junctiem-lLittle Mountain
.0 neaz Little Mountais Junetiem, UT,

13.1 miles; however, by our calculations. the distance bstween
MP's 117.6 and 105.07 is approximately 1.1.53 miles.
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tc & merged UP/SP because no ocher Tailroad has the financial
Strength, oOperational capabilities. Sarketing expertise, and
range of origins and destinations t

Western United States. The BNSF a ., will
preserve effective competition for Shippers served only by UP and
SP today, and BNSF therefors argues that, if che merger is
approved, the BNSF agreement must be imposed as 8 condition.
BNSF insists that it will Teceive, under the BNSF agreement.
adequate access to regions, routes, appropriate
tﬁ‘n and conditions, uclui.u m” tion levels, :n: will
allow it to compete vigorously. cognizing that most of ite
Sperations under the agreement will be conducted pursuant to
trackage rights, BNSF notes that the agreement requires that
BNSF's trains be given equal dispatch without any discrimination
in favor of comparable UP/SP trains, and BMSF ingsists that it

will accept nothing less.

RAILROAD PROTRSTANTS. Concerns thst a UP/Sp merger would
bave anticompetitive impacts in the transportation marketplace
have been expressed by several railrocad protestants.

Consolidated Rail Corporatics. Conrail urges us to the
merger unless conditioned on divestiture of what Conrail calls
the °SP East“:?” (1) $SP's lines from Chicago and St. louis to
Galveston, TX, and Prownsville, TX, and from New Orleans to
Spofford, TX, Eagle Pass, TX, and Ll Paso, TX, including all
connecting trackage and spur lines serving Alten, IL, New Madrid,
MO, Memphis, TN, Little Rock, AR, indiana, AR. Breaux Bridge, LA,
and all intermediste Texas points; (2) all trackage, haulage, and
4ccess rights associasted with these lines and SP'g ownership of,
and rights in, the jointly used UP-SP line extending from
East St. Louis to Jonesbore, AR; (3) 8P’s interest in the A&S,
the Terminal Railroad Association of st. louis (TRRA), and any
other terminal railread serving tratfiec originating/terminating
on the acquired lines; (4) SP's imterest in various bridge
companies necessary to the effective operation of the scguired
lines; and (S) all other assets (including yards, storage
facilities, and sidings), opticns for same, or other facilities
used or held by 8P or its affiliates for the maintenance,
Speration, and efficient use of the acquired lines and assets.
Conrail also asks that the Pinance Docket ¥o. 32760 (Sub-No. 1)
class exemption be revoked (the request for revocation is
referred to as a ‘petition.® CR-21 at 10-11), and that the
Finance Docket Mo. 33760 (Sub-No. 32) petition for exemption be
denied. The trackage rights and line sales provided for in the
BNSF agreement, Conrail insists, Tequire & responsive application
to allow us to determine whether these trackage rights and line
sales cure the anticompetitive harme threatensd by the .

¥  Conrail uses the terms *SP Rast® or
nean $P’s ,uratu in Texas, louisians, and Arkansas, $P's
eastesn main line in Missour: and Illinois, all
Associated with these lines, and all other assets bheld by 8P or
its affiliates that are used or useful for the maintenance and
cperation of these lines. Conrail uses the terns °SP VWest® or
"SP West liner" to mean all ocher SP lines and facilities. As
Conrail uses t ase terms, the region where SP Rast cperates is
the SP Rast region and the region where SP West operates is the
SP West Tegion.

* 1In its BN/SF-S3 reply to Conrail‘s *petition® for
revocation of the Sub-No. 1 class exemption, BNSF contends that
Conrail‘s °petition® is premature (because the clase exemption
has not yet become effective with Tespect to the
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cencedes
competition at 2-to-3

m!p.naunnmumw
railroad), but claims that

the loss of potential compezition
transloads or the loss of source competition. And

insisce that 8P could centinue to compete effectively as an
independent railread; $P, Conrail 8rgues, has the finmancial
resources to make the investments that would enable it to keep
Pace with the other western railrcads. ;

Nouston. 1n Noustem, Comrail claims, BNSF would geherally
be required to use cme (and sCmetimes twe) terminal easTiers,
theredby adding and time
pre-merger
cratfic co
delivered to
Railway (HBGT),
the NBLAT. Some MESP traffi
switched via the Pert




FPinance Docket No. 32760

Houston-New Orleans. Conrail claims that BNSP recognizes
that the Houston-New Orleans corridor is the ome corridor
provided for in the BNSPF ‘fnuu: in which traffic density may
increase, and this, Comrail adds, may explain why BNSF has
proposed to provide service is this corridor through a
combination of trackage rights and, at its electien, acguisition
of a portion of the line. Conrail indicates, however, that BNSF
has not analyzed the cost of reguired capacity-related
improvements or the lead time needed to cemstruct such
improvesents.

Nexican Gatewsy Traffic. Conrail notes that UP and SP
currently compete head-to-head at Il Paso, lLarede, and
Brownsville, the principal eastern gatewsys into Mexico. The
ANSF agreement purports to allow BNST to replicate this

Eagle Pass (via trackage rights that
m!d replace the haulage rights it has now), to lLaredo (via
trackage rights to Robstown, and via a junction at Robstown with
Tex Mex), and to Brownsville (via Tights).»® Conrail
contends that shi fear that BNSF will not be able %o use
these trackage rights effectively, and that BNSP's acticns
suggest that it is not interested in developing Mexican traffic.

BNSF Options. Under the SNSF agreenent, Conrail Jnotes, BNSF
must choose whether to provide service by means of direct
service, switching, or use of a third carrier for local service;
and, under the agreement, once it makes that electiom, it can
change only enece, and then cannot change for § ysars. Therefors,
Conrail asserts, if BNSF, a newsomer to the 2-to-1 shippess,
makes & choice that is uneconomic, operationally infeasible. or
competitively unattractive, S years would pass before its
competitive disadvantage could be rectified. .

BNST Access to Necessary Pacilities. Conrail asserts that,
after the merger, BNSF would have access to only 13% of the
- switching and classification yard facilities in the Texas-
Louisiana Gulf Coast. And, Comrail adds, BNSP would have access
to ocnly 16% of SIT capacity in the Texas-louisians Oulf Coast;
but $17 emg.g. Conrail notes, is vital to previding
competitive 8ervice to plastics shippers.

Other Considerstions. Conrail contends that the BNSP
agreemant does not an enforceable commitment to provide
competitive serviece, al Conrail concedes that the
izposition of the agreement asc a condition will create a cowmsen
carrier cbligation. Conrail claims, hovever, that thers would
still be uncertaisties as to the extent of INSP's ebligaticns
bscause, among other things, BNSF has not provided: details
m:xmmsu:mmummmu. whether
direct, by ewiteh, or by third carrier; specific schedules for
chrough trains; ic information about yard capacity
available feor tions: details about costs, delays, and
specific plans ¢ "‘z” :.1 e the - igh!

€ oz RProvenents oo trackage rights
lines; and mu’ﬁ:ﬂu provisicn of 81T cspacity.

Senefise of the Proposed Nerger. Comrail insists that the
pri efficiencies claimed for the merger, uding line
consolidations, reduced circuity, and increased direct and
single-line service, are in the West; the SP Rast fegion accounts
for less than 5% of the total projected merger-related route mile
savings. Conrail furtber insists that the public beabfits of the

» Conrail notes that ENSF already has access to El Paso,
but from the north and west, not from the east.
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merger (an improved competitive-posture vis-d-vis BNST) and cthe
principal investments that would be made Dy UP/SP after the
merger (corrider upgrades., terminal improvesents, improved track
connections, and intermodal terminals) are likewise in the West.
And, Conrail asserts, the claimed public benefits in the SP East
region (e.g., alleviation of capscity constraints through
directional routing and increased blocking and classifying) could
be achieved without a merger.

Benefits of Divestiture. Divestiture, Comrail argues, would
solve the anticompetitive harms threatened by the merger, and
would be, for various reascns, preferable to trackage rights. An
owner, Conrail insists, has economic incentives that & temant
lacks; tracksge rights do not always assure the tenant aeces= .o
the yards, storage facilities, and infrastructure Necessary to
assurs on-time, consistent, and reliable servies; s landlord may
discriminate against s tenant: and, when the landlerd’'s
operations encountss problems, " tenant’'s tions ¢go awry as
well. Conrail envir‘ons that divestiture be accemplished
in an suc:ion-like process. BRach bid would reflect the value of
the lines to the bidder (Comrail has stated in the recerd that it
19 willing to $1.5 billion for the SP Rast des) ; *
each carrier d att to demcnstrate how ite bid would
saximizse the lic benefits of the divestitiure operation; and
each also could demonstrate how its bid would allow the, benefits
of the UP/SP West consolidation to bs realised. And, Conrail
contends, there would be a substantial benefit is the divestiture
of SP Esst lines to an easte:n railroed; a Conrail-SP Rast
system, by way of example, would be an end-to-end combinstien

1elding new single-line oppertunities, faster transit timss,
ower costs, fewer handlings, and generally bstter servies.

OO Agreement. The OO0\ asgreement, Conrail insists, does not
remedy merger-related itive harme in the SP Rast
Conrail claims that the

access to & mere 13% of
facilities in the Texas-

by
access to any nev faeility
which BNSP secsives

that this is
defined teo -::'3‘ !
:.:ﬁtu“i; and aleo =
to sail
TS oo il 11" a7 e anle ts sapeeRe)

Sanses Cisy Sewthesn Railwey
-m.u'!.m

ines and ; fasild
(1) lines between St. Louis and Memphis
hand, ., B the other, Rerwran; (2) 5P’'s Nousten-New O,

» hmomcmm-mumﬁc

Conrail
has increased the samount it is willing to pey to $1.9 billien.
. June 6, 1996, at B10; Ixaffic Mazld.

June 17, 1996, at 40.
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line; and (3) $P's Housten-
where

access rights to such facil remedy
cuulative effects of the BN/SF merger and the prero“ mergesr. &
third carrier should be given éccess tO the Central Xansas rights
granted to S in comnection with the BN/SF merger, including
4ccess to Wichita, Topeka, and Hutchinson., and the trackage
rights over BNSF to Pt. Worth. And, KXCS concludes, we should

:yt% 8 Central Corridor uvoiucm similar to the one proposed

t the BNSF agresment will mot solve
the competitive problems the PToposed merger would cause, and
that we cannot fully evaluate the ‘s competitive impact
because applicants have refused to 8close criticsl aspects of
ite ::muuu. KCs olno‘o :g.nau that g:.”l.:::::o have l?u::
the discovery process, naincains t abuse of that
process chead not be condoned. KCS-33 ag 117-124. EKCS further
contends that applicants, wu’ overuse of the °Righly
Confidential® designatien, hindered participation in this
proceeding by oppenents of the Rerger., have violated opponen
procedural due process rights (becsuse Certain matters could not
be discussed with inside counsel), and have even violated
opponents’ Pizst Amendment right to °petitien the government for
a4 redress of grievances® (because 1,
were unable to look at msterial stamped
KCS alse centends, 1 othes .
involves commerce to cthrough
substantial impact on American foreign policy, there is some
doubt as to our jurisdiction in this matter. KCS-33 at 03-84.

2-to-1 Shippers. RCS potes that, under the BRS? agreemunt,

mya-:oozm.:’gu-o.;m‘bywnl”

to two carriers,
being another Class I casrier (such
maintains, however, that asy such shipper should
2-to-l shipper if, by way of exasple, 4
shipment eitber joint-line by RCS-UP or
post-merger, RCS asserts, there will me
aSTeenint provides a6 reiber so' s onioerts, Thet ¢
agreement provi 20 Telief to » <hat 8
beth by UP and 8P, utlu'“ncuyummg-x
mun:‘mmxuﬂmmﬁu ).
however, t any sueh shi sbould guali
if that ehd Gan presentiy route either ¢
single-line » But cannot route o o-line
mwmmmd:::w.un g(: ) (-]
agTesmsnt provi no relie
plant served exclusivel by 89, shipper can route
shipment either -u.u-{u. by SP or joint-line by SP-UD.
shi) + KCB claims, mey have sufficient leverage to °shert haul®
uzm.qnu.mzumm:o-umu.uuzuuw.

2-¢0-1 Corriders. KOS warms that

- 27 .
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use joint truck/rail or barge/rdil movements:

shift preduction uu! Bumerous plants located on UP and sP; the
ability to relocate plant facilities; the ability to play UP and

SP against each othar in deciding where to locate nev facilities;
the use of package bidding; and source and product competition
between shippers located on UP and shippers located cn $P.

Trackage Rights; Package Deal:;
rights, KCS claims,

labor, equipment,
landlord, XCS

aNgr
¥as & package deal, and BNSF had

tmk‘:r aot want in orxder to

t it . Primarily in cthe West.”’ BNSP‘s lack of

operatisg devails, manapeness cioce. dsoariiiiire 50 provids
13 3 . P . ' t

meo::! f.nancial information., or envireamental documentation

vxunmm;u:hlmuluulm

in the BNS?FY . RCS argues that RSP

will be significantly higher than UP/SP’

will not be am effective competitor. KCS

the trackage rights fees provided for in the

adjusted to provide competitive relief.

Antitrust Vielstions. m.nmmum.ummn.
SN, SF, UP, and SP may have cooperated in violatien of the
m:x:mxmumzm.mzmmmmm
mram.mm:u-umm-mcmmupu
:u.mmwm:«m«omucmum
antitrust laws. KCS-33 at 83. KCS adds that, because soms form
of anticompetitive behavier may have occurred between BN, SP7, or,
mnmmn/nwmaunnmmtm

the record in that proceeding ozder to fully analyse

the trackage rights given in that proceeding. KCS-33 at 82 n.43.

trackage rights
No. 32760 (Sub-Mo. 9) terminal £ 1
application. RCS 'mu' dezial of that application. contends
ast

that the nlm. azq tetminal
=.s.&.nxoam.

agreements applicable to
:: zights

08 motivations of

RCS-52 at 2. We !

been 1y introduced inte evidence,
deny ‘s Teguest that it be stricken.
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Montans Rail Liak. MRL, a regicnal carrier that has filed a
responsive spplication in Finance Docket No. 32760 (Sub-No. 11),
operates & 6ii-mile main line between Laurel, MT, and Sandpoant,
ID., with trackage rights on BN between Sandpoint, ID, and
Spokane, WA, and with 200 miles of branch lines in Montana. MRL
insists that the trackage rights provided £or in the BNSPF
agreement will not preserve Or promote competition in the Central
Corrider because: BNSF will have no investment in that corridor,
and will pay fees for the trackage rights only to the extent that
it uses them; BNSF does not need these trackage rights to protect
any of its existing long-haul traffic, or to enhance service to
its existing customers; the trackage rights do mot provide BNSF
with access to any significant nev markets., given the narrow
definition of 2-to-1 shippers: the requirement that BNSF share
Central Corridor capital expenditures, based upen its relative
use of that route, will operate as a disincentive to BMSF usage
of the trackage rights; and it is unlikely that BNSP would make
much use of a lengthy route over which it would be subject to the

dispatching and operaticnal priorities of UP/SP.

Coal. Bituminous coal, MRL notes, is mined in Southern
Wyoming, the Central Rockies. Pour Cormers, and Raten;
subbituminous coal is mined in the PRE. The four bituminous
reserves are served predominantly by three railroads: Southern
Wyoming by UP, the Central Rockies by SP, and Pour Corners and
Raton by BNSF; UP handles 21% of the rail transpertaticn market
for western bituminous coal, SP handles 42%, and BNSF handles 2S¢
(and URC handles the remsining 12%). The PRP subbituminous coal
Teserves are served by two railroads: UP and BNSF. $P’‘s share
of the transportation market for shipments to traditicmal
customers of western bituminous coal, MRL indicates, has held
steady at about 45% since 1989. MRL adds, however, that, as to
new markets, 8:‘. tn::”n:“gm t:-‘ 7% in 1’::'10 6«‘&: 1998,
due to aggressive pric innovative market practices.
UP’'s market share for and nev markets of bituminous
coal, MRL claims, has decl to 10%, and MRL claims that the
decline in UP‘'s share of the emerging markets for western
bituminous coal may reflect UP's dedication to developing the
growth of PRB coal. MRL notes that SP, with no access to PRB
coal, has had to foucus its efforts on developing western

ituminous coal, particularly from the SP-served Central Rockies
mines; and MRL fears that a combined UP/SP will neglect
Bituminous coal in faver of PRB coal.

Rcuc:‘ ted: In eauu.l.‘ az. m:'t:::. te &
mitigats ¢t consequences © nsrger Centra.
Corridor, we should authorize a to-be-formed affiliste
(Acquisition Company, hereinafter referred to as MRLAC) to
acquire am”gu Central Cemrza‘.m Tail un: and incidental .
trackage rights. MRLAC, insists, would compete vigorous y
for traffic (overbead and local) in the Central Corrider be

the value of its fraschise would depend en

of this market. MRIAC, MRL adds, would grant

rights to UP/SP and BNSF over the lines it ’

capacity concerns that may arise in the future and to allow op/SP
to achieve many of the operating efficiencies tied to the ssryger.
And, MRL adds, the proposed acquisitions would advance the public
interest by existing routes in the Cemtral Corrider,
thereby forestalling five of the abandonments proposed by
applicants (respecting the Wendel-Alturas Line, the Sage-Malta-
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Leadville Line, the Malta-Caflon City Line, the Towner-NA Junctica
Line, and the Hope-Bridgepert Line).»

Relief Requested: Line Sales. MRLAC would acquire:

(1) the UP lines in California from Stockton through Sacramento

to Marysville, along with the branch lines to Read and Sutter,

north through Keddie., CA, to Flanigan, wv, }

line from Reno Junctien, CA, south te Reno,

line from Hawley, CA, to loyalten, @;

north from FPlanigan, NV, go Alturas, CA, and

Klamath Falls, OR (che Modoe Line); (3)

Flanigan, NV, to Winnemucca, NV, and the

Winnemucca, NV, to Wells, WV, and Ogdea,

of the DRGW lines, and their cantiguous

Salt Lake City, UT, and en te Prove, UT,

Denver, CO, including th:.:nnea:ﬂ:o Potash

Clear Creek, Copperren, Gartield,

luzo in Coi.eude. the Utah

including t

from Dotsero,

branches teo Craig

line southeast to Pueblo |

line between Denver and Pueblo, extending south of Puebleo to
€O, imciuding the bitach line to Creede, CO, and DRGW's
any, to Trinidad, CO; (7) east of Pueblo, the rights

and ownership of the former MPRR line between Puedl CO, and

Heringten, KXS; (8) $P's ownership in and access to the

Kansas City Terminal; and (9) the UP line from Silver Sow, MT, to

Peeu;ne. ID, and the contiguous branches O Arco, Aberdeen

Gay, ID. '

al

including 1
zaintenance
subject lines.

R 1 (3) local trackage righes
ilways at Solomeon; tra t 4
between Heringt KS. and Topeka, X8; (4)
Tights on the UP line between Topeka and
(S) SP's rights on the BNSF line between
MUAC would be estitled to full erchange
connecting carriers (including shortlines) at all commen points,
and would be entitled n-: to ::::: Tates to and tt-: 8: m::m
1 Oregen for t € WmOving, respectively, v.
and Klamsth Palls, OR. - ’

f-nmhu-ym. Tex Mex, wvhich operates over
its 1$7-aile hnh-leutm-amn Christi line, indicates that
Laredo, the principal gateway for rail traffic between Mexico and
the United States, umweumm-mmum
Side of the Iaternatiomal Bridge (UP via its lLaredo- Antenio
lise, and Tex Mex via its undo-uu:uu-m Cariscy

» MRILAC would be controlled by MRL's majority shareholder.
MRL indicates that it has Proposed to pay $615,115,089 for the
PTOPrIty to be acquired by MRLAC.

- 30 -
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line) .” Tex Mex adds that UP‘'g Brownsville line runs aslong the
Gulf of Mexico from Algoa (just ssuth of Houston) to Brownsville
(another, but less important, gateway inte Mexico); that UP
connects with Tex Max at Robstown (on the Brownsville line) and
at Corpus Christi (om the Odem-Corpus Christi braneh line); that
SP coanscts with Tex Mex at Christi, vis trackage Tights
over portions of UP's Brewmsville line and the related Odem-
Corpus Chrieti branch line; but that, although Tex Mex can
interchange traffic with both UP and SP, very little traffic has
been interchanyed with UP.gither at Rebstown or at

Corpus Christi. and nearly all of the traffic that Tex Mex has
interchanged at sither point has been unrennrd at

Cerrn Chrisci with SP. Tex Mex asserts that, for international
rTail traffic wmoving over the Laredo teway, the SP-Tex Mex
routing via Corpus Christi has the alternative to UP's
San Antonio-laredo routing.

The BNSY agreement, Tex Mex claims. does not preserve the
ma::! competition for rail movements between the United States
and co. Tex Mex insists that, even if BMSP would be as
effective a competitor for that treific as SP is teday,
reduction in the number of Class I carviers Tail
service to Mexican gatewsys would amount to an
reduction in competiticn.’ Tex Mex asserts that,

BNSF's probable share of the market for U.S.-Mexi

be s0 small that BNSF would not devete the

compete effectively, so that most shippers would end
cheice but o ship via the UP/SP souting. The loss
competition for U.S.-Mexico traffic, Tex Mex warns
undermine the anticipated bemefits of che Nerth

Trade Agreesmant (ﬂlg). and also msy undermine Mexico’

to make ite rail system more efficient and competitive through
privatization.* Tex Max alse :Enc that the merger, minus the
by Tex Mex

conditions thwazrt the efforts that Tex

Mex’'s ultimste parent,

a alternative to a
the

merged UP/SP for rail traffic l»etween Mexico
United Scates and between Mexico and Canads.®

Tex Mex also claims that it s lymmnmmr
as currently structured. mmdwmcmm.m
ueead:um‘bythl!"m.mum:au
34% decline in Tex Mext’s revenues.
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without significant service reductions:; Tex Mex is adamant that
it could not survive solely on the traffic of its loeal shippers:
and Tex Mex adds that, if sznnmbhum.uua.. a
number of its shippers would be significantly harwmed because they
are dependent on Tex Mex for their transportatiocn needs and
cannot practically use other modes of transpert.

Relief Requested: In Geperal. Tex Mex
rights that it insists are both
competitive problems not remedi

pesmit Tex Mex to survive and

access to the essential services that

in Pinance Docket No. 32760 (Sub-Me. 13),
rights over UP/SP lines from Robstown
Housten, and on

trackage rights

traffic and cto

receiving servi

Teciprocal owi s

include full ri (with
UP/Sk, BNSF, HBLT, and PTRA) and at Beaumont (with UP/SP, BMSY,
mmm). 90.6¢ T - e -&mmu
3 4 .8.C. . seeks Te 13

on HBAT. Tex Mex claims that the rights it seeks would free it
from dependence on a doubtful coanectiom with BNSP, and’ would
enable Tex Mex, in cenjunction with KCS, to offer shippers served
by KC¥ or KCS’ eastern connections & third altermative for
traffic from/to Mexico and southeast Texas.®

Relief Reguested: Main Line Rights. Tex Mex

s ¢t Tights over: (1) the line between Robstown
mnm: (2) the UP line between Corpus Christi and Odem, via
Savage Lane to Viols Yard; (3) the SP line between Placedo and
Viectoria:* (4) the SP line between

connection with XCS at the Neches River
Beaument . *

» Tex Mex concedes that, in certain markets, the loeal
trackage rights it seeks would introduce added competitiocn.
T™-34 at 7. Tex Max insists, . that it doss met suppert
oroa‘ononyuuuuno!un:nchpnmmatn
responsive applicatien. TH-3S at 1-32.

¢ Tex Mex indicates that, if we approve its Sub-No. 13

and § -No. 14
m&n qpu-.u:: ot 18 ::":u: No terminal trackage
&&tn Tight to comstIuct isproved commecticns at Robstown

Tex Néx seeks, in the alternative, to purchase the

&9
Placedo-Victoria line, if (a) we approve its Tesponsive
:nuuu-. but (b) UP/SP chooees to divest the Placedo-Victoria

ine

and retain the Bloemingten-Victeria line. ;

“ Tex Mex requests that UP/SP be Tequired to elect which
optien umumtuhzluu_m.

" All ‘cints referenced in this paragraph are in Texas.

- 32 -
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Relief Reguesced: MNousten Irackage Rights On $P. Tex Mex
Tequests trackage rights in Houston over: (1) the $P line from
West Junction through Bellaire Junctien to Zure '\ at SP MP §.37
(Chaney Junction): (2) the SP line from SP MP S..Y to SP MP 360.7
near Tower 26 via the Housten mon;::..utxu: (3) the SP line
from SP MP $.37 to SP MP 360.7 near T 26 via the lardy Street
yard; (4) if che UP main line option is elected, the SP line from
SP MP 360.7 near Tower 26 te the comnection with HBAT at
Quitman Street near SP MP 1.5: (S) if che SP main lime option is
electad, the SP line from Tower 26 through Tower 67 to the SP
main line to Amelia; and (6) the SP line from West Junction to
the connection with PTRA at Katy Meck (GH&N Junetion), by way of
Pisrce Junctieon.

Relief Requested: Termina! Trackage Rights On MBET. 1a
Finance Docket No. 32760 (Sub-Ne. 14), Tex Mex feQuests tesrminal
trackage rights over the following terminal tracks of NB&T in
Houston: (1) if the UP main line option is elected, the NHB&T
line from the Quitman Street comnectiocn with SP to the GQulf Coast
Junction comnection with UP, a distance of 2.1 miles; and (2) the
HBAT line from its comnection with $P at T. & N.0. Junetien
(Toweyr 81) to its comnection with UP at Settegast Junction, a
distance of 13.4 miles. Tex Mex indicates that the sought
rights: (a) will bridge ‘a gap between ~he
Corpus Christi/Robstown-Houston trackaye rights and the
Rouston-Beaumont trackage rights: (b) will provide an alternative
route through Houston in the event of congestion on the main
east-west SP route through Housten (over which Tex Mex is seeking
trackage rights); and (c) will permit Tex Mex to utilise NB&T as
its us:eln.n,' carrier in Nouston and to gain access to LB&T's New
South yard.*

Relief Requested: Terminal Facilities In Moustem. Tex Mex
requests the ri to use the fol yards and other terminal

facilities of » UP, and MB&T: (1) ‘s Glidden Yazd;

(2) incerchanges with PTRA at the Nerth Yard, Manchester Yazd,
and mﬁ: and (3) interchanges with NB&T at MBLT's
New §

Relief Requested: Trackage Rights Cempensation. Tex Mex
requests that the cought trackage rights bs granted at the
compensation level rovided for in the BNSY agreement, with one
exception: that compensation level, Tex Mex insists, should be
subject to quarterly ustments for changes in railrcad
productivity. Tex Mex aotes that,

11103 provides that compensation is to

’

of the terms thereof.

Capital Netropelitas Traaspertatiea Autherity. OfMTA holds
mo:m-uwmromo!thuz-:{hm- .
1 . which sune ia s gensrally east-west direction from

i po- ru. which ‘chs- :fn.r 49 U.8.C. 21341,
approval t8 responsive cat should enable
:hmwmmn.anﬂmmmot-ﬂ.
indicates that it filed its Sub-No. 14 terminal trackage rights
application out of an abundance of cautiocu. TH-3¢ at 2-).

.,’.
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Llano (in the west) to Giddings (in the east).* The line,

which in 199¢ was acquired by the City of Austin from SPT (SPT
retained a 20-year trackage rights opticn over the Manor-Giddings
portien), is currently divided into three segments: A& wastern
segment between Llano and Scobee: s middle segment

respectively; service has continued to be
Smoot segment; and, in 41 1996, we
Central of Tennesses Rai

10T approval
operacion of the line. OMTA, which plans to purchase the
year‘s end, anticipates that service will scom be restored by
wmmnmtumum:mclmmm:&md

Because the line has two Class I comnecticns
and Elgin, and SP at Giddings), the
2-80-1 reduction in the line‘s °petential®
At cthe present time, the line's only Class

line have traditicmally had access to beth UP and
SP has an optien to exercise trackage [
Hm:-osmwtu. and (¢) because plans Teopen
the Smoot-Gi oegment as u-”u reascaably y:u::.u:::
trackage ghts provided for NSP
Round Roek; and to will

regard this as 8 2-to-1 gituation. (a) because lu.zu- en the
A (b) because

rights for BNSF at Rlgin).

to freight service but isel
notes that its plans include
the Scobee-Smoot segment, and
Planned passenger rail systes

Relief Requested. 1In Finance
CMTA seeks, on behalf of an unnamed rail carrier unaffilia

wvith applicants, trackage rights over
and Kerr, with interchange

4t Kerr, as appropriste. OfTA
applicants to .:ulu 4n good faith
the development its passenger rail serviee,
emphasis on accommodating freight and
' Mcleil imterchange, and that we recais
matters (OITA envisiens that we would

4.

b All points referenced in connection with the
Giddings-Llane line are in Texas.

** 8P, as previously noted, also has &
option on the Maner-G
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Jurisdiction in the event OMTA and UP/SP were unable to resclve
these matters on their own) . »

CMTA intends that the recipient of the trackage righte would
be either BNSF, lLonghorn, or Georgetown Railrocsd (GTRR). BNSF
could extend ics Taylor-Kerr trackage zights south from
Round Rock to MeNeil (8 distzice of 4.4 miles); longhorn could
abtain rights from McNeil north to Kerr (a distance of
6.4 miles), with an interchange with BNSF at Kerr (a Round Rock
interchange would not be practical); and GTRR, which operates
between Xerr and Granger, could obtain trackage rights between
Kerr and MchNeil. and could interchange with Giddings-Llano
shippers at McNeil and with BNSF at Kerr. CMTA esphasises that
the competitive alternative it sesks should be provided at
McNeil, not at Elgin or Giddings. The MeNeil interchange, OMTA
contends, would provide an adequate competitive alternmative. and,
more to the point, would restrict most freight traffic on the
line to the portion of the line west of MeNeil. CMTA indicates
that, to minimise the interactions between £
passenger trains, it is t €O minimige
freight traffic must travel on the Gi -Llane line., And,
CMTA adds, because 80% of Giddings-Llano freight traffic
originates west of MchNeil whereas the most active segment of
CMTA’s planned passenger rail system will be east of MeNeil. the
best approach would be to route freight traffic north at MeNeil.

Scone C . GTRR originates crushed stone shi ts, moet of
which .:uy produced its corporate affiliate, ‘I‘F GTRR
:.csc contend that P

cause,

the traffic entering or leaving Rerr.

Magma Copper Campany’s Rail Affiliates. The
Railroad Company (MAA) and the San Manuel Arisems
Company (SMA) are zail subsidiaries of
(MCC). MAA operates & line between
this line serves one of MCC’s mings,
vicinity of Superier; and traffic
MAA-SP (the MAA-SP junctionm is at
between San Manuel, AZ, and Hayden
only plant, which is located at
from/to this plant is routed SMA-CBRY-SP
Railway

® O insiste that its negotiationms with
at a standstill., perhape because UP
its own commuter operaticns
:ai.muﬁ.:tumtut‘:mn
8 ever put out for bidding, asrger o
that UP/8P will submit onl
bids that might well have submitted
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wvith connecting carriers (if ufxvcry ©f the shipments required
interlining); and (b) by allowing service to deteriorate. Mee
zw that ,_::' serge: will exacerbate this u:u::‘a. nee
indicates 13 |oving beyond Portland Denver can be
r:ﬁ‘:; either ”;a & SP-BNST; m mm': t:ua .::u this choice

v sappear w ’ t ics PRENts will then
be captive to UP/SP from origin to destination. MCC also fears
that UP/SP ntctn! ::::um will coatinue to be a probles
because UP/SP wil even less incentive thas §P to price its

services aggressively.

Reliet Reguested. MCC gpeeks
SP lines: (1) for MAA, between Magma

ngo.u':
directly with SP; thus,

munieum, use a3 UP swit
Yolo track to the

arrange for the transfer of

alleges that it could provide better
switching ares customess while imt
Carriers at convenieat points on their
believes that this would n}mu
switching area. Yelo therefors requests
condizions: (1) teo provide Yolo and its
aee:u te umxwﬁm &

Tight teo mw .

ha: AccCess tO customess in the West

. create a safer, mere efficient, and
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main line.* Prior te the BN/SP
area had access to two
through Xeokuk):; and $r
the traffic from Keokuk TP&W moved the traffic
and then from lLomax to

‘ IA, via trackage rights on the SF line: the TP&W-SF
connection was at Port Madisen) . proceeding,
the ICC, in denying certain conditiom sought by . Andicated
that, becsuse TP&W was gaianing the interchange with SP
at Bushnell, the BN/SPF sarger would not eliminate imcramodal
competition at Keokuk, and KJRY would not experience any
appreciable traffic divarsions; the ’tmu competitive
situation, the ICC found, would be . Dost-marger, the
ICC indicated, Keokuk shippers would still have two sltermative
western routings: BNSF siNgle-line and RIRY-TP&N-$P joint-line.
SP, the 1CC reascned, would simply replace SF as part of the RJRY
joint-line routing, and the KJRY-TP4N joint-linme routing would
Temain &n important competitive factor in Keokuk.

In its comments filed in the UP/SP proceeding, EJRY, now
jeined by its cerporate guu , Pioneer Railecozrp (PRC), which
recently acquired control of KJRY, indicates that it would still
be pessimistic but for three recent developments: (1) the
acquisition of XJRY by PRC because PRC, the owner of nine
shortlines, has bargaining power with the Class I railrcads;

(2) the acquisition of TP&W by Delaware Otsege Corp. (DO) because
chis acquisition will likewise give TP&N etrengths did net
have as an railroad; and (3) the proposed UP/SP
merger, which, providing SP with resources it curremtly lacks,
changes tmc for competitive rail service in many
markets, including Xeokuk. XRJRY insists, however, that
w-u;;.:c ”‘.‘mu““"::-nus:n-mm
with . MusSt ceat to use

Bushnell to with TP&VW (and RJRY), and must
aggressively price market Keokuk traffic. RIRY and FRC

therefore request that we condition the UP/SP merger: (1) upun
w/”'oamumumummm”:
entered into i;yl’ in the NI/S7 marger proceeding; (2) upen

continued use UP/8P of the SP trackage through Bushnell
tumnﬂuoummuuna( EIRY); and (3) upen
UP/SP's willingness to price and market s competitive service to

Keokuk area shippers.

Toledo, Peszia, & Westera Raillwey Cosperstien. TP&NW, a
Tegional railroed of 304 soute miles extending frc.. Port Madisen.
IA, in the west, to logansport, IN, 4in the easy,
with m:a 07“?. .:s.'g:nui CSX, and Merfolk m
Cerporat P Tegicnal carriers as . thereby
provides traffic mtving betwesn the westesrn and eastesrn regions
of the country & wey to bypess Chicage and St. Louis. TP&W
indicates that the recent UP/OW and BN/SP mergers, and the
proposed UP/SP marger, have affected the future of its
connections with applicants. Before the BN/EF mergesr, TPWN'p
only isterchange with SP was with SP’'s Chicago-St. Louis line at
Chencs, IL. 1n the BN/SF proceediny, however, TP&N gained
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connections with SP at Bushnell, IL, and Lomax, 1L.% to offsa:r
the anticompetitive consequences that would have resulted from an
unconditicned merger. TPeW claims, bowever, that the anticipated
competitive benefits of the BDusheell interchange have 8ot been
Tealized. TP4W expected that the Bushnell interchange would
enable it to comtinue, and eves te increase, its pasticipatien in
traffic originating & Xeokuk and destined to Xansas City and
beyond. TP&W reports, however, that Bushnell is not s priority
stop for SP's fast, heavy tonnage trains; for operational
Teasons, these trains usually make only a single Stop in the
area, and this is normally at Galesburg, IL: and chus, TPeW
scates, for traffic wmoving from/to Keokuk, the RIRY-TPa¥-gp
Fouting is sisply not competitive with the BNSP Touting. The
UP/SP merger, TP4N adds, comes at a time when TPN is beginning
to experience traffic losses to BNSF that camnot be offset by the
competitive opticns created by the agreements endorsed in the
BN/SF proceeding. TPN indicates that it has arranged to confer
with UP so that it might propose areas wvhere TP&N's ability to
offer cocperative routing would be enhanced by minor commitments
from UP; and TP4W further indicates that it Supports the UP/SP
merger based on its expectation that applicants vill negotiate in
good faith to achieve the cooperative arrangesentsa that will
enable TP&W to maintain its role ss an effoctive participant in
Jeint routes with UP/SP and its competitors.

Seuthera Califeraia Regiemai Rail Authozicy.
powers authority comprised ¢! five members
agency of a local county), administers the
Passenger service in Southern Califernia.
in the early 19908, its member agesc acquired property or
rights to use property from UP, $P, these zarriers
(now TP, SP, and BMSF) and SCRRA'S member agencies nov cyrerate
jointly over specific lines;

passenger service over each lins.

merger will affect freight traffic

Jointly by SCRRA'e member ies, en

other, UP or SP; and, for

the merger may have an adverse impact

SCRR2 administers. SCRRA alsc indicates, however, that, although
applicants have been forthecoming ia providing details on their
PosSt -merger operations, SCRRA does not now have sutficient
informatien to conclude that its operations will net be adversely
impacted by the merger. SCRRA therefore indicates that it

Teserves the right to recpes this M to reguest
conditions or other appropriate re ief if and when it determines
that che UP/SPF serger is adversely impacting the provision of
Commuter service in Southesrn Califormia.

. Mmmtnwnvmmu

SEIPPER CRGANIZSATIONS
have anticompetitive impects in the transporrstion marketplace
have been expressed by several shipper orgausisations.

Becisnal Isdustrial Tramspevcatiem League. NITL, an
organisatics of conducting industrial and/or commescial
enterprises, fears t & UP/SP marge: would have broad
anticompetitive effects. UP and $p, NITL relates,

(partic:larly the corrider between southesrn
key Midwest gateways, and the Californias-
. and NITL warns that, post-serger, many
points eerved by both carriers will be captive to tho‘

“ The TP&N-SP interchange at Lomax lies only to high
speed automotive and intermodal trains, ﬂ, slip op. at 123,
and therefore does not allow s KIRY-TPeH-SP routing via Lomax.

-3 -




carrier, and numercus competitive rail routings will disappear.
And the °*problem areas.” NITL adds. involve many commodities that
are clearly rail-dependent (such commodities as bituminous cosl,
plastic resins, lumber., and crughed stone).

BNSF Agreement. NITL contends that the BNSF agreement
simply will not permit BNSF to be an effective competiter. NITL
claims that BNSF, in conducting operations over UP/SP's lines,
will incur costs significantly higher than those by
UP/SP in conducting its own operations over these lines. DYy
NITL's calculations: on the Houstcn-Memphis route, BNSF's cost
will be $13.69 per ton, whereas UP/SP’s cost will be only $11.57
per ton; and, in the Central Corrider, BNSF's cost will be $23.62
per ton, whereas UP/SP’'s cost will be cnly $20.09 per ton.¥
NITL further claims that BNSF will be unable to achieve the
traffic densities required for competitive operations. BNSF,
NITL calculates, will have competitive access to & mere $258
million in traffic (NITL-10 at 3S), not the °well over
$1 billion*® in traffic asserted by applicants (UP/SP-22 at 20),
and certainly not the $1.8 billiom in traffic asserted by BNSF
itself (BN/SF-1, VS lLawrence, at 3-S5). NITL alsc claims that
BNSF’'s competitive efforts will be sericusly impaired by various
operational barriers, including UP/SP’'s directicnal Touting on
its Houston-Memphis lines. NITL asserts that BMSP's competitive
efforis will be further impaired by a need for substantial
investment in infragtructure th.t the traffic densities will be
unable to justify. By NITL's calculations, BNSF would .have to
make & $97,500,000 infrastructure investment to operate over the
Houston-Memphis route, and an additicnal $183,000,000
Anfrastructure investment to operate over the Central Corridor.
The traffic levels available to BNSF, NITL insists, are simply
not sufficient to justify infrastructure investments of these
magnitudes. NITL further es that a marger conditicned by
that agreement slone would allow UP/SP and BNSF to dominate the
market for “ai. transportaticn in the Westes™ United States.

2-to-1 Shippers. WNITL claims that the 3-to-1 shipper
concept. as provided for in the BMSF agreement, is exceedingly
NATTOW; the marger night cause a 3-to-1 reiluction in
the sumber of rail carriers at a particular peint (e.g ,
San Anconiol, the 3-to-1 shippers protected by the BNS!I’ agreement
include only those shippers presently receiving eervicu freoa both
UP and SP (and no other carrier). NITL further claims that,
although the agreement was supposedly intended to prescrve
two-railroad competition for all 2-to-1 customers., theis are 3%
stations listed in the Standard Point Location Code (SPLC) data
that were not specifically addressed in the agreement. NITL adds
that the agreement identifies 23 rail statioms which are 2-to-3
locations for which BNST is not provided trackage rights.™

CMA Agreement. The O\ agreement, NITL argues, fails to
Cure the problems inberent in the BNSF agreement. (1) NITL

Finance Docket No. 32760

© NITL adds that these cost handicaps will be exacerbated
time goes by becavee the adjustment procedures provided for in
BRSY agreemant (which are based ocn 70% of the Rail Cost
Adjustment Pactor, unadjusted for productivity) fail to track the
gains productivity that will be experienced by UP/SP.

*  NITL concedes that the sgreement indicstes that UP/SP
and BNSF¥ will provide for customers located st 3-to-3' points that
are not specifically referred to, and that ®alternative
arrangements® will be provided at the 2) statiens. NITL
contends, however, that UP/SP and BNSF should be required to
address these matters now. :
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concedes that the O\ agreesmant, granting BNSF the right co
operate with the primary traffic flows in the Mouston-Memphis
corrider, solvee the key operaticnal previously inherent
in the BNSF agreement. NITL A . that this solution
exacerbates the problem created by BNSF's lack of aceess to
sufficient traffic. Under the OMA agreement, NITL centends,
BNSF's traffic will be divided between two lines, necessitating
increased investmants on both lines (e.@., fueling facilities on
both lines) for the same amount of traffic. (3) NITL claims that
:uﬂm.w‘:‘lw ENSF access to St. louis via
trackage rights over . will Tequire BNSP to incur
additicnal TASTTUCTUre CONTS at St. Louis; all of BNSF'se
existing terminal facilities in St. Louis, NITL cemtends, are on
the west side of the Mississippi River, whereas the trackage
rights line lies on the east side of the river.

that the provision in the OW

contracts with 2-to-1 chemiecal

that at least $0% of the volume

without the provisien ing
placed in segregated . such fees will

Relief Reguested. NITL contends that
denied, and asks that u.; be condi
(A) the divestitusre of 8P's

its Flatonia-Sagle Pass line, with BNSP setaining ite
raghts to le Pass); () the divestiture of SP'e lines
and Demver/Pueble, iaeld

Yy 1,00 miles);
to raintain

proposed serger, SFT maintaiss, is of
plastics iadus beeause a 187ge msjori
saoeeun‘gn.‘l—- ’Ng

ol ST I
®eans polye:lhylene pPolypropy
that constitute the majority of the
resins, other than liguid.
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connecting production facilities in the belt with markets in the
Northeast, Midwest, and Southeast through the Chicago, St. louis.
Memphis, and New Orleans gateways.

SPI asserts that UP and $P dominate the plastics resins
(37 FLtation market today. According te SPI, in excess of 93%
of all domestic PE and PP production occurs in the Texas Gulf
Coast region; UP and SP have access to nur1¥ 20% of Gul? Coast
plastics resins production capability;: 64§ of the plastics resins
market for PE and PP is served exclusively by UP and/er SP, and
no other carrier; the combined shares of UP and $P of the Gulf
Coast PE/PP markets are 718 and 748, respectively: and UP and SP
dominate the principsl tramsportation corriders for plastics
traffic (Houston-Memphis/St. louis and Nouston-New Orlesns). SPI
claims that, even wvith the SNSF agreemant, a combined UP/SP, by
virtue of pre- exclusive service arrangemsnts, would
control almest 40% of plastics resins production capacity without
facing potential BNSF competition. The BNSF agreement, SPI
notes, gives BMSF access to specified plants ealy (increasing its
market access from 23% to 47% of Gulf Coast producers), but does
not reduce UP/SP‘'s sccess. The merger, SPI warns, would result
in 8 loss of existing competition at currently served 3-to-i
points: it would result in s loss of the potential competition
posed by build-in/build-out opportunities; and it weuld result in
the loss of geographic or source competition (to the extent that
UP and SP now serve different customers). And BNSF, $PI argues,
would not be an effective competitor inm any event: BNSF would
lack the necessary physical capacity (i.e., infrastructure); it
would face material market barriers (imcluding long-ters
contracts, renewal options, and ¢ arrangesents) in competing
for plastics traféic, and parti y in competing for craffic
newly opened by virtue of the agresment; and it would Dot have a
Corporate Commitment toO compete. as. eads that BNSF alse would
suffer additicnal handicape:
under the agresemant would be
8 critical mass for efficient
hnuc:;n‘ 42 the Reusten-
of UP/SP's intemtions with .

b2 ]
t will place at & cost disadvantage as to

. SPl adds that, to the extent ENSF elects to utilize UP/SP
for switching or haulage, it will have relegated itself to secend
class status by yielding both operaticnal and ecomemic control
Over its customer sesrvics.
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contracts) employed by applicanss. SPI Suggests, however, that
we should adopt this alternative only if we are presented with
evidence that BNSF will in fact undertake the necessary capital
investments and commit to full and vigorous competition.

QYA Agreement. S$SPI insists that plastics and chemicals are
separate product groups. that the comstituencies Tepresented by
SPI and OMA overlap only in part, and that, for the shippers
Tepresented by SPI, the OW agreement does not change the basic
anticompetitive implications of the merger. The O a e,
SPI argues, contains provisions that APPEAT tO be beneficial but
that are largely illusory. (1) The OMA agreement provides that
UP/SP shall modify contracts with shippers at Texas/lLouisiana
2-to-1 points so that at least SOV of the volume is open to BNSF.
SPI insists, however, that the extent to which this will provide
BNST with market opportunities is unknown. (2) The O agreemesnt
provides that BMSF shall have equal access to SP's Dayton Yard
fur storage in transit of traffic handled by BNSF. 3PI notes,
however, that whersas UP/SP will have access to six Gulf Coast
storage locations, BNSF will have access enly to ene. (3) The
CMA agreement allows BNSF to move its traffic in the Houston-
Memphis-St. Louis corrider over either che UP line or the SP
line. SPI insists, however, that the impact on BNSF of dual
track operations and the effects on fueling, maintenance, crewing
and other facilities, training, etc., have mot been evaluated.

(4) The OMA agreement provides that UP/SP shall place the fees
received with respect to lines in Texas, louisiana, Arkansas, and
nu-:.u:x ia : ted fu: .:;ul Ai:o provides :;.:;ur'-
trackage rights fees shal usted each year
difference Detween that year and the preceding
system sverage URCS maintenance/cperating costs.
however, that a ted fund changes
besides, the fund 4 accrue to UP/SP to the extent used to
offset depreciation costs. And the change in the escalation
featurs, SPI adds, does not change the fee itself. (S) The OO
agreement provides a ing build-cut opticas
. 8P insiste,

ted ' other

things, it applies to OO sembers caly.

£4s League. WCTL, an associaticn of
shippers and receivers of coal mined west of the Mississippi
River, contends that the UP/SP serger
context of the recant
number of western coal
merger would reduce ths
effects., WCTL warns,

extresely concentrated:
coal moved in that market (BNST, $7.7%; OP, 30.3%; 8P,
the pre-ssrger lerfindahl-Rirschman Index (NNZ) is

. WCTL notes,

ready highly concentrated market, WCTL contends,
great concers Decsuse increases in conceantratiem inm
concentrated markets are likely to lead to
increases. WCTL fears that, after the searger, U¥/
will reduce the level of competition between them

alternatives assures their mutual success. WCTL maintains that
because so much irformation regarding electric utilities is
publicly available at the Pederal Energy Regulstery Commission
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(FERC), coal-hauling Tailroads like UP/SP and BNSF can engage in
something akin ::r:nuol pricing. They can do this, WCTL
continues, by ° t-probing® (raising rates on a case-by-case
basis. to eee what the market will bear).

Source Caompetition. S$P, WCTL claims, controls most of the
coal originating in Utah and Colerado; UP-centrols at least halg
(with BNSF controlling the other half) of the cosl originating at
jointly-eerved mines in the SPRB of Wyoming; but, because ®=any
utilities are cspable of either Utah/Colorsde coal eor
SPRB coal., UP and SP have been forced to compete, to the benefi:
o¢ utilities able to burm both Utah/Colorade coal and SPRS coal.
WCTL further asserts that SP has aggressively nn:m ice
Utah/Colorado coal traffic opportunities, and even
established a °reload® or °backbaul’ in order to keep its
rates for Utah/Colorade coal traansporta compatitive with SPRB
rates. The benefits of this m"/ u:.. vert.. b
will disappear post-merger because would lack ve
to replicate the UP ve. SP competition between Utah/Colorado
coals and SPRB coals, and, to maximisze its revenues, would faver
SPRB cocal origins over Utah/Colorade cosal erigins because
transportation cescs for SPRB coal origins are lower.

SP's ssive Pricing; Its Finadeial Soundness; UP's
Service -! WCTL claims t:at ::l vs. J:::/?u:::o source
competition has fostered aggressirs cing or
transportavion of Utah/Colorado ccials, and has served to
regulate rail rates for western co\l traffic. WCTL that
SP is viable, competitive, and financially scund; that, in recent
years, $P's competitive strength has bien increasing; that, in
future years. an independent SP would be a viable competiter for
western coal traffic; and that an independent SP could .
WCTL also fears that the merger, in asdditiem to ouu.uug
Utah/Colorado vs. SPRB source competitiom. will increase UP's
Cenctral Corridor service and operating problems. That corridor,

WCTL contends, is alresady congested, and more traffic can enly
make matters worse.

ANS7 Agreement. WCTL contends that the BNSY sgreement is
deficient in at least two respects: the trackage rights
compensation for unit-train coal traffic is excessive; and
shippers who currently are served by either UP or 8P
position to build out to the other, but
build-outs are not °active® or ‘on-going.® are
protected 2-to-1 status. (1) WCTL centends
Tights compensation level set in the
ensure that the anticompetitive effe
alleviated. WCTL argues that, because the
8© high, and because UP/SP will have nowl
for the zraffic, UP/SP will be able to raise its rates
tratfic to & level whi<h reflects the resul
the service for BNSP. Trackage ri
tenant t::u:ud

maintenance of wey, di
- (3.0 tu‘-' ail $.0 mills
agreement (3.0 mills per gross ton-mile, eor §. per revenue
or net tom-mile) is far in excess of UP/SP's below-the-wheel
costs. WCTL adds that, in adcition to the excessive base fes for
the trackage rights, the adjustment mechaniem will increase
UP/SP’'s profits over time. (2) WCTL claime that, in . tha
BNST agreemant does 2ot protect shippers who, abeent. up/s?
» Gould build out to aither UP or SP to obtain competitive
ions. WCTL maintains that 2-to-1 status has been
y on & very limted subset of shippers with
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Relief l:rn.ud WCTL urges the denial of the |erger, but
asks, in the alternative, that any be subject to these
conditions: (1) divestiture (to a railwosd other than BNSF) of
SP‘'s lines from Prove, serving coal mines in Utah and Colorade,
through Pueblo to Kansas City, and either its lines from Ransas
Or its trackage rights over

: Corzi
OF can certify that it has been in ¢ compliance, for a period
©of 12 consecutive menths, with ics 8ervics commitments under its
coal transpertation contracts; (4) the impoe.
Tights compensation fee for umit-trais ceal
BNSF agreemant in the amount of 1.48 mills ten-ail
ot B g P “with Dusid icme -
usien ppezs opt. a8 protected 2-to-
shippers under the BNST agreement; and (6) the extensien of the
O\ agTeemant’'s arbitration remedy to non-OQ sembers with
build-out options, provided that a shi need make cnly a
Teascnable R2ima {agis showing of feas gy.

Western Shippers’ Cealitiia. WSC, a coalition of shippers
on UP and $P lines in Nevads, Utah, Colorado, and other Western
States, fears that the propused merger will allew oP/8% teo
dominate the Central Corrider (effectively
of the traffic in Nevada, Utah, and Colorade), and
the competition that has developed between SP- and UOP-
coals, competition that (im WSC's view) bas placed a cap on the
price UPF can charge for coal from its PRB ia Vyoming

]
Salt lake City, (b) all
‘s lines between
WSC claims that divestiture (or.
:enlm“.MM)mwmm
betwesn $P- and UP-origin coals and would eliminate the
u::smwmnmmummm. In the
m:nmmwumwgm.mmm:n
.xnczuzmumwmmumw
additional access ints (perhape by the concept of a
d-to-1 shipper), (b) to reduce the feos to
2&"‘2:.:&‘:' ”'m' by oo thas Buor annual
} 4 » 8 requirement 13 pey an
utmztntumummmlcuﬂh.amtu
imposing penalties en UP/SP upon failure to saintain
mx«m.uammumm
provided for in the URC agreement.
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Utah/Colorado Uinta Basin, served largely by SP:; the Raton Basin
in Southeast Colorado and Northesst New Mexico, served by BNSF;
and the Pour Corners region in Southwest Colorade and Northern
Arizona, served by BNSF. WSC maintains that the heating value.
ash, and sulfur comtent of coal largely determines its value
(coals with high heat content and low ash and sulfur centents
command the highest value), and that,

coal is the most hi in order by Uinta Basin
coal, Southern l'{an.n' coal, and Pour Cornmers coal. WSC insists,
however, that all western coal constitutes cone integrated product
market because the different coals can be used interchangeably,
tO & greater or lesser cztu:'.”:x electric utilities. A
UP/SP merger, in WSC's view, d allow UP/SP to dominate the
western bituminous coal industry (the UP/SP market share for
western bituminous coal would exceed 63%, but UP/SP's effective
centrol would be even greater, due to limitations in URC's
trackage and interconnection opticns and in the productien
capacity of BNSF-served mines). WSC claims that BMSF will not be
an effective competitor ia the Central Corrider because its
access to shippers in that corridor will be seversly limited, it
will have no investment Or presence in that corridor, its
trackage rights fees will be too high, it would lack centrel over
dispatching and switching, and, in any event, operational changes
envigioned by applicants will alter the econcmics of east-bound
coal shipments in such a way as to make it impossible for BNSF to
offer the competitive rates offered by an independent §P.

Mountain-Plains Communities & Shippers Cealiticm. MPCSC, an
association of shippers, counties, municipalities, and others
located in the area of MPRR's Pueblo-Herington Line, opposes the
proposed merger unless conditioned as requested by MRL. MPCSC,
claiming that the proposed BNSF Oakland-Denver trackage rights do
not resclve the threatened anticompetitive impacts, centends:
that BNSF's interests would best be served by
onto its own Southern Corrider and Northern Corridor routes; that
BNSF would be more likely to join with UP/SP ina explei their
ducpely, and less likely to compete with UP/SP fer Cesn:

Corridor traffic; and t even if ENSY weare motivated to
conp::.. the cost n: service :-:a-nu associated with
trac go::raumx prevent it from doing so. MPCSC argues
that, to alleviace the threatened anti titive impacts, an
independent Mzulmmmthumdumuhn
competitive alternstive in the Cantral Corrider. MPCSC adds that
another public interest benefit favoring MRL is the superior
local service that MRL would provide for shippers located on, or
in the territory adjacent to, MPRR's Pusblo-lerington Line.
MRL's independent status and route structure., MPCSC claims, would
provide maxisum opportunity for gnia to flow freely either
(1) wast to Stockteom, or to Pacific Nerthwest ports for export
via Klamath Palls, or (2) south to Gulf pozta for export via
coordinated service with XCS, or (J) east to Ransas flour aille
or to points beyond Kansas City via other friendly comnections.
MPCSC also s the abandonment of anmy t of the old
WPRR /DR transcontinental route via t lake City and
Pueblo (this has reference to the Tennessee Pass Line west of
Pueblo and the Towner-MA Juactica and Hope-Bridgeport Lines east
This route., MPCSC argues, should be preserved, not
broken up by abandonments; and the acguisition socught by MRL
would presesve the route and moot the abandonments. MPCSC adds
that such factors as operating losses or oppertunity costs that
might warrant abandomment of a branch line should set be
gupouuvo of sbandonment of segments of a transcontinental wain
ine.

WSC/MPCSC Jeint Shippers’ Statememt. A pleading referred to
as the °joint shippers’ statement® was submitted jointly by
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Western Shippers’ Coalitien, Mowntain-Plaing Communities ¢
Shippers Coslitien, the South Dakota Wheat Growers Association,
and nine individual shippers, all of whom shall be referred to
collectively as the Joint Shippers Coalitien (JSC). JSC contends
that there is a broad public censensus that the Proposed merger
should be denied as santicompetitive in the Central Corrider
unless it is conditioned as proposed by MRL. J8C adds that it
also supports the conditions sought by KCS that would further the
effectiveness of competition via the Central Corridor.

Coaliticn Por Campetitive Rail Traasporcation. CCRT, a
shipper organization created to Oppose the merger, claims that
shippers throughout the counsry fear that a UP/SP |erger will
have anticompetitive effects. A UP/SP merger, CCRT indicates,
would occur in an environment already characterised by shrinking
shipping alternatives and a narTowv concentraticn of ecomomic
power. Shippers large and small, CCRT centends, benefit from
competition between UP and SP, and CCRT warns that, if the asrger
is approved, shippers will no longer experience UP vs. $P
competition, which will inevitably lead to increased costs and
decreased service quality. CCRT therefors urges that the asrger
be denied, and that any approval be conditicned by divestiture of
lines in the Houston-St. Louis, Houston-New Orleans, Housteon-
Brownsville, and Stockton/Oskland-Denver/Pueblo cerriders, and by
providing for a third independent line in the Oklahoma Degion.

Adverse lmpacts. The anticompetitive impact feared by CORT
is clear enough for 2-to-1 shippers. but, in CCRT's view, 3-to-2
shippers and even 1-to-1 shippers also will ience such
impacts. With respect to 3-to-2 shippers, contends that, in
many cases, UP, $P, and ANSF compete for shipper traffic, and
that the elimination of SP (which, in CORT's view, is usually the
low cost competitor) will make prices increass and service
quality decline. With respect to 1-to-1 shippers, CCRT centends
:ntmtuuunmwnyhmunuuwwu”. the
shipper may be able to transload (or thresten to transiocsd) or
build out (or threates to build ocut) to the other Tailroad, and a
multi-facility shipper masy be able to switeh productien (or
threaten to switch production) from a UP-served facility to an
SP-served facility. CCRT alsc fears that |aany localities will
lose millions in tax revenmues, both directly (abandoned lines)
and indirectly (shippers whoee operaticns decline becsuse a loss
©f rail competition makes thei> products less competitive). CCRT
wvarns that job losses among UP/SP employees will rum in the
thousands, and that, in future years, a merged UP/SP will abandon
many redundant local lines. CCRT adds that, in certain arsas
where rail tracks croes highways at grade level. rail tratfic
increases will disrupt highway traffic.

ANSY Agreement; Duopoly. CCRT claims that a trackage rights.
tenant cannot be a true competitor of the trackage ri
 landlord. The landlerd, by discriminating in faver itsels,

vill guarantee that its own cars receive pricrity in sovement;
the landlord can set the trackage rights fee so that che
tenant cannet compete effectively; the tenant is pet alvays given
full access to service shi and industries; and, because
trackage rights sust act Yy be exercised in order to provide s
second c’.’ﬁomuulbuuyamunum
tenant mesans that the trackage rights will do little to presesve
competition. CCRT fears that, as a practical matter, UP/SP and
BNSF will be less likely to compete effectively against each
other and more likely to work together to divide up all rail
traffic in the Western United States (and theredby to.rsap the
benefits of s duopoly).
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Corn Refiners Associatien.- CRA, the national trade
association for the COIN wet milling industry, indicates that
this industry‘s inbound corn and outbound processed corn products
travel mostly by rail to/from the 25 plants operated by CRA's
members. CRA asserts that, with the proposed merger, competitive
rail service will be lost by 2-to-1 shippers in various areas.
including the San Prancisco Bay ares and the Los Angeles ares.
CRA argues that the trackage rights provided for in the BNSF
agreement may not provide an adequate solution because BNSF may
be unwilling and/or unable to provide competitive service at some
locations. CRA accordingly requests: (1) that we compel UP/SP
and the recipients of trackage rights over UP/SP to justify the
economic viability of their trackage rights arrangesents;

(2) that we retain jurisdiction to ensure the cCompetitiveness of
trackage rights service through regular periodic oversight of the
rates the trackage rights tenants must pay; and (3) in instances
where the number of carriers available to a shipper would drop
from two to one, either directly (if mo trackage rights are
provided for) or indirectly (if the rental rate charged the
trackage rights tenant is too high), (a) that we grant reciprocal
switching rights to the nearest available competitor, or

(b) alternstively, wherever another competiter has reguested
trackage rights, that we grant such additicnal trackage rights,
or (c) alternatively, that we impose special rate caps to offset
the harm caused by such a significant reduction in competition.

Naticnal Cora Orowere Associatiom. NCGA, which fears that
the increasing consolidation of America’s railrocads has resulted
in higher shipping prices and decreased availability of adequate
service to grain producing aress, asks that we closel ¢ examine
the repercussions that the proposed merger aid amy future mergers
will have on the eccnomics of the agricultural sector and on that
sector’'s uzla‘.e:{ to meet global market demands :or high-quality
American agricultural products.

Institute of Scrap Recyecliag Iadustries. ISRI, whose member
companies process, broker, and consume recyclable materials,
warns that SP‘s ability to compete effectively has declined
drastically over the last fev years. Its services, ISRI claims,
have become unreliable; its ability to supply rail equipment bas
been questionable; and its responsiveness to needed capital
improvements on its System has been ineffective. The decline.
ISRI claims, has become more noticeable in the wake of the BN/SF
merger, and ISRI has concluded that something must bs done before
SP suffers a total collapse. ISRI therefore supporte the
proposed UP/SP merger as conditicned by the BNSF agreemesnt.
adds. however, that its support for the is
a determination (which ISRI has asked us to make)
be allowed to compete freely and effectively with UP/SP in all
regions and markets opened to BNSF under the BNSP

Neatans 'heat aad Sarley Cammittee. Montana wheat and
barley producers, MC claims, are today captive to BNSF (BNSP
and MRL, MWBC notes, move more than 98% of all Mentana whest
shipments) ,* and the proposed merger, MBC warns, will furcher
exacerbate the captive shipper status of Montana farmers. MWBC'e
concern, however, is focused less on the merger itself (UP has
ealy.uuu‘m in Montana, and SP has no presence at
all) and more on the BNSF PRA that, MWBC fears, by altering

¥ MRL is included in this calculation, MWBC indicates, in
view of MRL's inability to reach any market for Montana grain
without BNSF participation. UP, MWBC concedes, can provide some
competition vis the Pocatello-Silver Bow Line, but this
competition, MWBC adds, benefits ocaly a limited regienm.

o 47 -
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Washington, and Northern ldaho. MFU indicates that, by
artificially establishing Portland as the only gateway, and by
Tequiring Montana shipments to travel 40+% more mileage than is
necessary, the RNSF PRA will effectively preclude Montans
producers from participating in the markets they participate in
:oﬂ{. MFU therefore urges that we consider the devel t of
" an alternstive gateway at Silver Bow, both to shorten

distances to ifornia and Arizona markets for Montana farm
producers and to equalise farm producers in Montana vie-A-vis
farm producers in Washingten and Northern ldahe. MIT reguests
conditions similar to those requested by MWBC, with two notable
exceptions: MFU requests that the Salz lake City-Silver Bow Line
{not merely the Pocatello-Silver Bow Line) be seld to MRL; and
n!'g‘tutt'l:: requests that the Stockton-Ransas City Line also be
e0ld to .

Ssve The Reak Island Cammittee. STRICT, which represents
rail shippers, petential rail shippers, and local governments
located in central Misscuri in the Kansas City-St. louis
corridor, ty-8t. louis line
(hereinafter veferred to as the Rock lsland line) now owned by
SSW but formerly owned by the now defunct Chicage. Reck lsland
and Pacific Rai {Rock Island). The Rock Island line
was the sastern segment of lsland’'s Tucumeari line, which
extended from Santa Rosa, WM, through Ransas City to St. louis:
the I1CC, in (in-1980) SSW'p acquisition of the
Tucumcari line, ncted that this acquisition would esable
atliliated carriers S5W and SPT to provide single-system service
from Southern California to Kansas City and St. louis; 8P,
howevesr, never the Roeck uhuuuu?‘nt
condition; and the ICC, in approving (im 1962) the
merger, awarded S5V trackage rights over MPRR’s parallel
Xansas City-St. Louis lime, 8P lost all interest in
rehabilitating the Rock Island line. STRICT claims, boweves,
that $P, though it has had 0o interest in oparating the line
itself, has been detarmined to
and has therefore engaged 8
~ providing service over ts at { b ¥

over a short segmant At ezn )

service over the middle A

adversely affect competi the -8t.

corridor, STRICT maintains, because llel lines
in that cozrridor. UP (i.e., MPRR bat Ransas City
and St. Louis, and 89 trackage ﬂﬁa
operations over this . But 89, aotes, &lse 8 line
of its own between Cicy . (the Rock lsland
line), and, ia STRICT's view, it is common ownership of the
MPRR line and the Island ) would atfect
competition. STRICT proposes 3

Kansas City-8t. leuis cerrider ferTing

line to a new opesater.“

/89 /P

peniiag SeESIoALEN BRIt SRIC ot oF, e A
negot vaen , aze
Finance Docket Ne. 30000 (Sub-No. 16) (STNICT's :

Tights over MPRR’s Ransas City-

=39 (Sub-No. 18X) (SSW's petiticn to exsmpt

the ) portion of the Rock Island line), and
Nos. 41195 and 41198 - (Bub-le. 1) (STRICT’'s bifureated
respecting SP'e failure to operate the Rock lsland u,u.

L u—-mumcumuuzmimy-
$t. Louis lines, STRICT maintains. would be blatantly

ancicompetitive and would thersfore require divestituse of one
. (continued...)
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Relief Requested. STRICT abdks that any approval of the
merger be conditioned upen divestiture of the entire Rock lgland
line. including appurtenant real estste, between leeds Junction
(at or near MP 200.3) and Rock Island Junctien (at or near
. MP 10.3), at & price to be mutually agreed, failing whieh it will

be set by the Board; that divestiture must be to a single enticy
unaffiliaced with applicants which certifies inm writing that it
intends to reactivate rail eervice with a single operater
providing local service over the entire line within ) years of
taking possession, and that, prier to an abandonment or sale
{except in connectien with a8 financing transactien) of less than
» it will sctempt for & reasemable period of time
to sell the antire line 20 & single unit and assign to the
purchaser thereof any trackage ri acquired in comnectiom with
of sll of SSW's Tights uln: “.1.:
assignaent ° 's agreements grant to
SSW or any predecessor trackage and similar ri that have
been, are. or could be used by » rail carrier comnection with
the operation of any part of the line.

Colerade Whest Adninistrative Cammittes. CWAC, & marksting
order Colorado wheat producers. opposes the proposed
umtm::” tioned upon a divestiture to a msjor carrier
(such as MRL) qualified to provide for Cemtral Cory.
transcontinental traffic. ' OMAC
and the incidental abandonment of the Towner-MA Juncticn Line
would reduce the ions available to Colorado wheat producers

iz product to market. The ispact
would be substantial, both for Colorade whest
the State’'s diversified econcwy; CMAC ealculat
12.6 million busheles of wheat sre
closure of the Towmmer-EA Junctien .
and the Towvaer-NA Junction Lime, CWAC insists,
abandoned; there is a much higher
services un these lines thas current traf

“(L..m&m‘l
line or the othes. And STRICT contends that, becsuse this very
issue has slready been decided by the ICC, the doctrines of
res judicata and collateral estoppel are cable. STRICT
‘s

cites the ICC's 1980 decision spproving W
in the course of which the ICC, in MPRR' 8 et
application to purchase the Rock lsland . hoted:

MP'S ’nrut is clearly anticompetitive. WP
has excelleat

lines between Ransas City and St. louis.
MP's lines,

Westesn Asilwey
between thoee cities.

slimination of & petentially competitive

W&lﬂw. 36 1.c.C.
3323, 327 (1980).

4 By ONC’s ealculations:
potential revenue per
$435,500; en the -
Line (Haswell lies about half
Towner), potential revenue
costs is $936,000; and, on the Tennesses
Cafion City) Line, potential
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traffic on the Towner-NA Junctivn Line, CWAC clains, is low
uenuuwnlm:ohepututny- CUAC adds that the
interest shown by potential carriers seeking to operste in the
Central Corridor is streng testimony to the economic viability
and potential of the Towner-NA Junction Line.®

Y, particularly given the cumulative impact and crossover
effects of the 1982 UP/MP/WP merger. In that |erger, HCC notes,

the ICC, seeking to presesrve competition in the Camtral Corrider,
awvarded DRGOW Tights over MPRR's Pusblo-Kansas City Line.
the time, HCC indicstes, that DROW would

equipment . imp ,» by BCC's
calculations, would have created 108 itions in Hoisingten and
70 itions in Osswatemie (and NHCC that the jobs that
mn.hvc been created in Hoisington would have generated
between $40,000,000 and $50,000,000 to the loeal economy) .
Jobs, however, were never created because DROW and UP entersd
into an agreement that lasted until 1995 pursuant to which DRGW
mdﬂ!emmdﬂ!msmzhcmmnommuzy.
iIn June 1995, HCC continues., it was announced that DRGW would
finally commence its own trackage rights operations on the
Pueblo-Herington Line. ]

consequences of the msrger and
the related Colorado/Kansas abandonments will be cmaz. The
long-awaited utilization of DRGW crews and DRGW equi| t the
DRGW trackage rights operations will never occur; all of the crew
positions used to perform the DRGW rights tione
will be abolished; Noisingten will loee 7 obe, with an
payrell of approximately $3,000,000; the s
Sustain an annual loss of approximately $300,000; fazwers will
the Puslo-Neriapees. Live vili apresooes docal communities ca
- o= w. ence losses propesty tax
revenues and sales tax revenues; mmmm-{uh
obliterated by selective abandcnments. HCC therefore opposes the
merger, and sumvorts RCS, MRL, WSC, and MPCSC in their efforts to
Tetain a competitive third carrier in the Central Corridor and

HCC further insiste that, to

Enid Beasd of Trade. EBT is concerned
rail-to-rail competition thst exists in
that the can
service provided
BN/SF merger, and fears that the servi
wvill deteriorate in the wake of the
railroad, EBT maintains, gives pri

4(...continued)
operating costs is $2,993,000. And these Tevenue est
notes, do not include poesible income
rail, or commuter rail.

® The arguments advanced
Colorado Parm Bureau, the Rocky
Colorade Association of Wheat Growers, the Colerado
Administrative Cosmittes, and the Kiows
Agency, and by several whest producers.

- 81 -
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but takes grain for granted. EBT opposes the merger, and urges
that any approval thereof be conditioned by allowing KCS to
cperate: over RNSF's Port Worth-Herington line: over ENSP's
Enid-Perry line (PerTy is on the Port Weorth-Herington line); and
over the Geneseo-Wichita line (in Xansas). Operation by RCS over
these lines, EBT indicates, would provide additional compecition
in both Xansas and Oklahoma.

Kansas-Colerade-Oklakhens
concerned by, among other
zights to BNSF; its members,
merger; and KCOSA fears that the BNSPF
for in the BNSF agreement will

to eguipment shortages. KCS,

to operate in the Morth-South Corrider (as a

RCOSA also would support alternative purchase '

the purchase Dy KCS of BNSF's line between Wichita,

Joplin, MO. KCOSA is particularly concerned by the j-to-2
reduction in the number of railroads at Mutchinson and

and it adds that, at BEnid, the problem is that two railroads
provide service but that only one railroad actually does. KCOSA
urges that we either provide for added competition in Kansas,
Colorado, and Oklahoma, or, in the alternstive, deny the

merger.™

mvm:.ur-mmu.um. FEMM, which
indicastes that its misgivings respecting the proposed merger
reflect the difficulties its members experienced in the wake of
the UP/QOW merger, suggests that UP should be required (1) teo
demonstrate its ability to operste the systes it already bas
before it is allowed to expand, and (2) to develop an cperating
plan to address service problems on the former COIW.

South Sas Aatenie Chamber of Cammerce. SSACC, to further
San Antonio’s development, seeks commitments addressing: the
construction of an interwodal facility with emphasis on its
connection to the redevelopment of y Air Porce Base; the
development of an enbanced commuter/freight rail linkage in the
San Antonio-Austin corridor: the removal of existing rail lines
from the central business district; the relocation of the
- ares to San Antonio to facilitate an efficient flow of traffic
between Mexico and the United States; and a grant to BNSF of
!nozmmm:ommpm: at Calaveras
to allow for future competition in the transportation of

SEIPPERS: COAL. Denial of the merger and/
of conditions have been scught by a number of

“ Py joint motion dated May 10, 199¢, EBT
that we accept as nev evidence Centzral
0000-A and Santa Pe Rate Book 4100-8.

KCOSA indicste, substantiates their argument
zailroads like UP/SP and BNSF control the
shippers located on shortlines publ

through rates. Applicants, in
that the tendered nev evidence is, at best

mxm.mumunm.
filed by EBT and KCOSA, and accept
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Wisconsin Power & Light/Wiscemsis Public Service Corp. WPAL
and WPS contend that the merger should be disapproved, and that
any approval should be subject to: (1) divestiture of SP's lines
from Provo, serving coal mines in Colorade and Uzah, to
Kansas City, and either its lines from Kansas City through
St. Louis to Chicago, or its trackage rights over BNSF from
Kansas City to Chicago, to a carrier other than BNSF, or,
alternatively, a requirement that applicants grant unrestricted
trackage rights over such lines to such a carrier; and (2) a
prohibition of UP/SP's consolidation of or changes in the present
UP and SP rail cperations over their central east-west lines
until they have certified their full compliance, for a period of
12 consecutive months, with all service standards or similar
provisions contained in contracts to which either is a party that
apply to the transportation of coal for the account of an
electric utility or seller of coal.

Hisconain Power & Light Company. WPl operates four
coal-fired power plants: the Rock River Station near Beloit, WI:
the Columbia Energy Center at Portage, WI; the Edgewater Station
near Sheboygan, WI; and the Nelson Dewey Station at Cassville,
WI. (1) Since 1993, Rock.River Station has blended compliance
sulphur subbituminous western cosls (secured from a mind in
Montana) with low fusion, higher BTU bituminous coals from
midwestern and western sources (secured from various sources,
ancluding mines in Illinois, Indiana, and Utah). The coal is
originated by BNSF, IC, UP, and §P, depending on the source; it
is interchanged to CP* at various points; and it is delivered
by CP (only CP serves Rock River Statiom).* (2) Units 1 and 2
of the Columbia Energy Center burm low sulphur, subbituminous PRB
coal originated in Montana (by BNSF) and Wyoming (by BNSF or UP),
and delivered by CP (only CP serves Columbia Energy Center).

(3) Edgewater Statiom includes three coal-fired units, two
running on blends of bituminous and subbituminous ccals, and cne
running on low sulphur subbituminous coal enly. Bituminous coal
sources include mines in Illinois, Indiana, Utah, and the Hanna
Basin in Wyoming; subbituminous coal sources are located in the
SPRB of Wyoming. Edgewater Station ccal is originated by UP (in
the SPRB), CP (in Indiana), IC (in Illineois), and SP (in Utah),
and is delivered by UP (only UP serves ldgmu: Station) .

(4) Nelson Dewey Statiom, which burns a blend of bituminous and
subbituminous coals, receives coal via barge, usually transloaded
through East Dubuque, IA, or Kellogg, IL. Montana PRB coal is
hauled by BNSF to Omaha, for movement by CC&P to the river.
Wyoming PRB coal is hauled either via the BNSF-CC&P routing (over
Omaha) or via a UP-CC&P routing (over Council Bluffs), which is
used alsc for Hanna Basin blend coals. Midwestern bituminous
coal also is hauled by UP to the river for transloading.

Ispacts of UP/SP Merger. WPLL fears that the loss of an
independent SP will reduce competiticn in the bituminous coal
sarket, and may reduce the competitive pressure otherwise felt by
all participants in the utility cocal market.
although Utah and Colorado are farther from Wiscomsin than

 Canadian Pacific Limited and its subsidiaries, including
Soo Line Railrcad Company (S00), are referred to collectively as
CP.

“ The Rock River Station coal originated by SP is Utah
coal that .is hauled in cars that otherwise would move’ oq:!
eastbound, after unloading iron ore at Geneva Steel’'s faci ity
near Provo. WP4LL indicates that this backhaul arrangement has
allowed SP to establish eastbound rates which make Utah
bituminous coals competitive with midwesterm bituminous coals.

- 53 .
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Illinoie is, SP’s backhaul rates have made these sources
competitive with midwestern coal. WP4LL indicates that, in
contrast to SP, UP coal sources include not only the
subbituminous reserves in the SPRB but alse higher BTU coals in
Wyoming's Hanna Basin. WPLAL contends that these latter coals
' compete dircctly with Utah and midweste:? bituminous coals in
meeting WPLL's needs for Rock River Station and Edgewater
Station, and WPLL fears that a combined UP/SP will faver the
sources in which it has the largest investments. WPLL is
skeptical that the BNSF trackage rights will alleviate ceal
source competition problems. These rights, WPLL notes, do not
give BNSF direct access to any SP-served mines in Utah and
Colorado: BNSF would be able to carry that coal only after an
origin movement over either UP/SP or URC. Besides., WPLL adds,
even if BNSF could reach the SP mines, it, much like UP, has
large investments in facilities serving other coal socurces; and
WPLL alsc questions whether the trackage rights compensation
levels provided for in the BNSF agreement will allow BNSF to
offer competitive rates. WPLL alsc fears that the cperating
changes envisioned by applicznts (in particular, the shift of
some SP coal traffic to tbhe UP main line) will worsen service
problems that have already affected operations at Columbia Energy

Center and Edgewater Stac:on.

disconsin Public Sarvice Corporacion. WPS has two multi-
unit electric generatins Stations: the Weston Generating Station
near Wausau, WlI, and the Pulliam Station in Green Bay, WI.
(1) Weston Generating Station has three coal-fired generating
units. The two older units have converted from midwestern
bituminous coal to western low-sulphur subbituminous coal; Unit
No. 3 has always burned 100% PRB coal. <Csal delivered to Weston
Generating Station can be originated either by UP or by BNSF,
although the presponderance of this coal has been bauled either

(2) By 1995, Pulliam Station had been converted

entirely to western subbituminous coal, which is (WPS indicates)
the current and forecasted fuel of choice. Depending upen price
and quality factors, however, Pulliam Station remains e of
using coal from several differeat producing regions, including
Appalachia, the Illincis Basin, and the Uinta and Raten Basins.
In 1995, all Pulliam Station coal was cbtained from in
the Wyoming SPRB, and was hauled UP-WC. .

Impacts of UP/SP Merger. WPS alleges that during the past
18-24 months the service provided by UP has not allowed WPS to
move all of its scheduled tomnage with its existing railcar
fleet, and that WPS has therefore been forced to lease additiona
trainsets to meet its coal inventory targets. Purther, according
to WPS, UP has not shown signs of significant improvement in
1996. WPS fears that, if the poet-merger traffic routing shifts
envisioned by applicants are implemented, WPS will suffer
continued or additicnal slowdowns and service quality reductions
along the UP esast-west corridor.

Eatergy/Arkansas PAL/Gulf States Utilities. BEntergy
Services, Inc. (ESI) and its affiliates Arkansas Power & Light
Company (APLL) and Gulf States Utilities Company (GSU)* fear
that the msrger will eliminate UP vs. SP competition for the
sovement of coal to APLL’s White Bluff Stesm Electric Station
near Redfield, AR (White Bluff) and to GSU's Roy §. Nelsen

¢ ESI is a fuel curement company; AP&AL and GSU are
electric utilities; ESI, AP&L, and GSU are referred to
collectively as Entergy. APLL’'s and GSU’'s names have recently
been changed, but, to avoid confusieon, we will use the old names.
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Generating Station near Mossville, LA (Nelson), both of which use
coal originated at SPRB mines served by both UP and BNSF.

: White Bluff Station. White Bluff, located on UP's line
between North Little Rock and Pine Bluff, is presently served
exclusively by UP, to White Bluff via a single-

line routing SPRB. BEntergy insists, however, that
White Bluff is a 3-to-1 point because a build-cut to a neardy SP
line, located about 21 miles away at Pine Bluff, would enable
White Bluff to enjoy a BNSF-SP Touting from the SPRS.

Nelson Station. Nelsen, located om a KCS line about ¢ miles
northwest of lLake Charles, is presencly served exclusively by
KCS, which hauls SPRB ccal to delsen i» a joint-line BNSF-XCS
routing (via Kansas City). Entergy insists, however, that Nelson
will soon not be captive to KCS because a build-out to a nearby
SP line, located about ¢ miles awvay, is aow under comstruction;
and completion of the °*Nelson spur® build-out by the Southern
Gulf Railway Company (SGR), a GSU subsidiary, is scheduled for
October 1996. With the Nelson epur, Ent notes, Nelson hoped
to enjoy both the origin competiticn that a Teady existed
(between UP and BN in the SPRB) and the destination competitiocn
that had not previously existed (between SP and KCS at .
Mossville). Ente concedes that, even with the serger, the
Nelsorn cpur will allow Nelsen to enjoy destination competition
(between UP/SP and KCS), but Nelson fears that most of the
competitive benefits it would have obtained from the Nelsen spur
will vanish with the merger. Tather than
having four routings (four, because both UP and BNSF can reach
both Fort Worth and Xansas City), it will have only two routings
(BNSF-KCS via Kansas City and UP/SP single-line via Port Worth).
These will b« the only practicable routings, Entergy waintains,
becausec UP/SP will favor a UP/SP single-line routing in
preference to an interline routing either with RNSF via
Fort Worth (with UP/SP the destination carrier) or with KCS via
Kansas City (with UP/SP the originating carrier).

Relief Reguested: White Bluff. Entergy insists that the
Pre-merger status q:o at White m:u can be preserved only by‘ )
granting trackage rights to ANSF or another independent carrier
over SP's line between Pine Bluff (the poie: of comnection with a
White Bluff build-out) and West Mesphis, AR (the point of
connection with BNSF's own line), limited te the transportation
°£$§:.1 trﬁ: to/from White Bluff via the White Blutf-Pine Blufe
bu -out R

Relief Regquested: Nelscn. Entergy insists that, because
QuO at Nelson cannot survive a UP/SP
be prceected by grant ing

eh.s' independent carrier) over
SP's 1
near La)s Chazles, limited to the movement

Nelson via the SGR line. The pre-merger status cannot be
clains ﬁ.cuoeunly

preserved, ' the merger wi
eliminate "‘3-» Fouting (via Port Worth) and the UP-KCS
routing (vis Xansas City). The trackage

Entergy, would, in Entergy’s view,

preserve the efficient BNSF

rout 5
:rack‘::c rights it seeks would be a Teguiresent
establish a Port Worth-Nelsen PToport.ional rate (at an initial
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level set by a bid made by SP {h August 1995) that could be used
in conjunction with any future BNSF rate from the SPRB to

Fort Worth. Entergy StS that another alternative would be a
requiresent that UP/SP offer the same rate per ton-mile £ro.

Fort Worth to Nelson that it offers for its single-lime route.

Relief Requested: BNSF Agreement. The BNSY agreemant,
Entergy suggests, is the best vshicle for the trackage rights
Entexgy seeks bscause the agreewsnt provides BNSF with overhead
trackage tt:hu over the very lisnas that Entergy’s trackage
rzights would zun over. ZEntergy therefors suggests that we
require that the BNSF sgreement be smended to permit BNSF to
serve White Bluff and Nelson via their respective build-outs (if
and when completed) rather than requiring the iation of
separate trackage rights agreements. Entergy . however, that
we should require the compensation terms of the BNSF agreement to
be amended, insofar as they would ly to Batergy’'s traffic, to
approximate more closely UP/SP's relevant costs incurred with
respect to BNSY opsraticns over the relevant line segmants.

that, to put the tenant in the same position as
Tights compensation should reflect the
and, as respects h:ug;o trazfiec,
should be set at 1.48 mills per gross ton-mile. ergy adds
that, if we set compensation by reference to the fair markest
value of the $P mﬁoml ASBets, the compensastion respecting
Entergy’'s traffic @ be set at 1.0 mills per groes ton-mile.

receipts at Elmendorf. As noted, however, the line inte
Elmendorf is owned by 8P, and CPSB thersfors found it necessary
tO enter into an agreement with $P, pursuant te which SP granted
CPSB trackage rights over SP's Elmendorf Line ( tely 12
miles in length) between Elmendorf and a feardy UP-SP junction
known as °“SP Junction (Tower 112);° and the agreement also
provides that CPSS can permit UP and other third-party carriers
to use the Llmendorf Line provided that CPSB makes specified
payments to SP. CPSB notes that, as a result of these trackage
rights, CPSB now has destination competition at Elmendorf: 8P
can deliver coal via the SP-owned Eimendorf Line; and UP can
deliver coal via CPSB’'s tracksge rights over the SP-owned
Elmendor? Line.

sezvices to BNSF (1)
(2) bstween Caldwall
Elmendeort
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CPSB’'s Elmendorf Station. The ENSF trackage Tights envisionsd bY
applicants, CPSB indicates, will originate st the BNSPF.UP
interchange at Temple, TX, and will terminate o SP's line at
Elmendorf. CPSB furtber alleges that nqumu have represented
that BNSF will be entitled te serve the Elmendorf facilities
directly, using its own trains, and subject to the compensation
terms set forth in the sgreesant.

BNSF Agreement: Its Deficiencies. CPSB claims that,
whatever licants may intend, the trackage rights provided for
in the agreement will not permit BNSF to actess Llmendor?
because two Lin¢ segwents are missing: (1) UP‘'s line from Ajax
to SP Junction (Tower 112);:* and (2) SP’s line from SP Junction
(Tower 112) to ﬁ:-mu e’:l u-: clains t:ng::. .”1
agreement conta trackage rights fee payments t vastly
exceed UP/SP’'s sesvice costs. CPSB further
agreemep: does not even
e w'm predi Tequired by CPSB’s existing
because '
trackage :ights should be lower than the fees the
BNST agrerment. CPSB notes, in addition, that its agreement with
SP allows third-party carriers to serve other CPSP facilities
that may be built along the Elmendorf Line, a right which BNSF
does not receive under the BNSF agreement.

Relief Requested. CPSB requests that, if the merger is
approved, we require that UP/SP provide, either by smendments to
the BNSF agreemsut or otherwise: (i) that BNSF can serve CPSB's
Elmendorf{ Statien via trackage rights over UP/SP lines between
Temple and Elmendorf: (ii) that BNSF can serve any new CPSB
facilities located aleng SP lines over which BNSF cbtains
trackage rights in this proceeding;*” (iii) that BNSF can serve
CPSB’'s Elmendorf Station. at CPSB‘s option, via CPSB’'s existing
trackage rights agreement with $P;™ (iv) that CPSB shall be
deemed & °3-to-1° shipper;™ and (v) that the trackage rights

“ The trackage righte provided for in the BNSF agreesent
include trackage rights over UP‘'s line between San Antenio and
Ajax. It so happens, however, that UP has two lines between
San Antonio and Ajax, and the tracksge rights provided for in the
agreement appear to run over tbe wrong (from CPSB’'e view) line.

 The context indicates that the cnly 8P line referenced
in condition (ii) is the Elmendorf Line.

" CPSB envisions that conditions (i) and (iii), taken
together, will allow BNSF to operate between Elmendorf and

SP Junction (Tower 112) using either its own trackage £i
(provided for in this proceeding) or CPSB’‘e ¢t 21
(provided for in CPSB‘c 1985 agreement with $P). ween Tesgle
and SP Junction (Towey i12), however, BNSF would
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compansation BNSF must pay UP/SP shall be set at the levels

requested by WCTL. CPS8 fusther requests that we order that

these conditions be implemented under the 10/30-days

::‘nrtgtaa procedure provided for in RN/SF. slip op. st 95
8. .

Tamas Utilities Rlectric Campasy. The generating units at
TUE's Martin Lake Staticn near Mende .- TX, are curreatly
fueled by lignite mined neardy and hauled to Martin lLake over a
privete rail line operated an affiliate, Texas Utilities
Mining (TOMC), and -;gsvtnhnut-cueam
transportation of this lignite. faotes, however, that, ia the
year 2000, it will a te aru-u lztu Teceipts with
! PR3 coal . Wi coal receipts to
continue over the 30-year life of Martin lake. TUTL
envisions that this coal will be delivered to Martin lake b;.mr
(wvhich can access Martin Lake today) and by UP (whieh will
able to access Martin Lake with the comstruction of a é-mile
em.e:sammmwzmnmummzm).
and TUE claims to have identified two efficient routings: a
1,510-mile UP single-line routing (via Ransas City and
Little Rock); and a 1,480-mile BNCY-KCS-$P-BNSP joint-line
routing (with & BNSF-RCS junction at Kansss City, a XCS-8P
junction at Shreveport, and an SP-ENSP junction et Tenaha). TUX
fears, however, that the merger will eliminate the BNSP-RCS-8P-
BNST joint-line routing as & competitive alternstive bechuse
UP/SP will exercise bottleneck power over the Shreveport-Tenaha
segment. TUE concedes that there are two other possible routings
(3 1,749-mile BNSF single-line routing vis Denver, Fort Werth,
Silsbee, and Tenaha, and ’:a:ga-mo SNEP-8P-

routing vis Memphis and

4
more expensive. And, TUR adds, the merger
eflectively eliminate the BNSP-SP-
competitive alternative because UP/SP will exercise bott
Power over the Mesphis-Tenahs segment.
that, post-merger, its ealy real competitive options will be the
1.510-mile UP single-line routing and the substantially more
expansive 1,749-mile BMSF single-line Touting.

Relief Requested. TUE contends that the wserger should be
denied uniess the following conditions are imposed: (1)
agreement, umummmuwu,
imposed as s condition; (2) the BNSP agreement should
Lo permit KCS to interchange TUL trains at Shreveport with BNSF,
;er m:‘:'y g ovar ”':‘zhm between 2

enaha; and :nﬂa: ts compensat
the BNSF agreesent should reduced to the 1.
ton-mile level advecated by WCTL.

Siesra Pasific Pewer/Idade Powsr em
{referred to collectively as SPP/IDPC) b
© Valmy Station (NVS), a generating plant

upen
with shi
least $0% of the volume
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the distance from those mines makes use of their coal
impracticable. The merger, SPP/IDPC warms, will eliminate the
intramodal competition ©n whieh it has long relied.

I The BNSF Agreement. SPP/IDPC contends that the BNSF
agreement will not preserve UP vs. $p competition at NVS.

SPP/1IDPC eﬁo‘oo’:&u the “.: allows BNST to serve NVS via

trackage rights, t notes 14 agreemeant does not ANSF

access to the SP-served mines in the Uints Basin. m/g'ucu

concedes that, under the agreement, it wvill have access to a URC-

BNSF joint-line routing, but maintains that this routing, whieh

will be limited to the few mines

will entail a two-carrier haul,

option. SPP/IDPC concedes tha

bﬁ nu::m that INSP’'e .‘T :acl

allow BNSF to provide competitive

in any event, the Quality of most

incompatible with the boilers.

the Central Corridor traffic availabd

loaded train per day, by SPP/IDPC’'s calculations)

to support 8 viable operation; that BNSF will be di

UP/SP‘'s ability to comtrol cperations over the trackage rights

line, and will lack the infrastructure to

over the Central Corridor: and that

compensation provided for in the BNSPF

floor for establishing rates.

The URC Agreement. SPP/IDPC also maintains that the rail
competition available to WVS will not be preserved by
agreement, the benefits of which, SPP/IDPC contends,
in three nTeu. First, a URC-BNSP
its weskest link, and the weak link ’

BNSF (not enough traffic and nmeot encugh ing

TASETUCST Second,
umm.mmmuymmmtmnmamuau
mmmm.'am-wmtg,m- $ mines
not under the exclusive comtrol of UP/SP;™ and this, /IDPC
insists, would be m:g!“ its ability to transpert

co-pouun“mz to NVS. because the rates for a URC-BNSF

Relief Reguested. SPP/IDPFC TeqQuests oP/SP
to provide another rail carrier (to be selected by /IDPC) with
trackage rights enabling that carrier to
single-line service from all
served by SP for compensat

on changes in the Rail
(RCAP), adjusted for productivity, from and after that time.

irigens Rlestrie Povar Cooperacive. The coal burned by
AEPCO at its n-mmo-mnga. station near Cochise,

» A few of these mines are actually locsted in the
Wycaing/Colorado Green River Basia. SPP-10, Vs Crowley, at ¢S.

" SPP/IDPC insists that a URC-BNSF routing would have
Access only to five mines 8ot under the exclusive comtrel of
Croviey, “05 05, Rt naa S0pss. VI ML at"s 6! 004 8P2-20. va

» 8 4 . >, '] " a. M
mzzugnm?mum.m.mmuc v
agreement, will receive access to four additional aines) .




Finance Docket No. 32760

AZ, is currently purchased from°the BNSF-served McKinley Mine
near Gallup, NM, and is transported via a BNSF-SP routing that is
captive to BNSF at origin and to SP at destination. AZPCO
contends, however, that Apache Statien could be modified to burn
coal originated at other sources (ancluding Colorado, Utah, and,
' especially, the PRB), and AEPCO ingists that, in spite of SP's
destination momopoly, competition between coal suppliers and/or
rail carriers can have some impact on ALPCO‘s delivered cost.
AEPCO fears, however, that a serged UP/SP, as » destination
monopolist able to originate PRB coal, would be able to exclude
BNSF from participating in PRD movements to AEPCO. Currently,
either UP or BNSF could originate PRB coal for AEPCO (DP-$P via

Deming. Rate reascnableaness litigati key
part of its efforts to obtain the benefits of competition, but
the prospects for such litigation are clearer when 8P cannot
originate the traffic. With the me + AEPCO notes, AEPCO’s
existing destinstion monopolist would gain the ability to
originate PRB traffic, potentially affecting the outcome of rate
reasonableness litigation (because UP/SP, AEPCO fears, would
Taise "shor:-haul® arguments to thwart any complaint seeking a
rate for the movement of coal between Deming and Apache Station).

AEPCO alsc fears that, with the merger, it will loep the
benefit of source competition between Uinta Basin coal
(originated by SP) and PRB coal (originated by UP and BNSF). A
combined UP/SP, AEPCO warns, would have direct control over Uinta
Basin coal (because only UP/SP r:ould originate that coal) and
indirect control over PR coal (bscause UP/SP could use its
destination monopoly to exclud: BNSF from originating PRSP coal
bound to mc:: » and AEPCO l.l't:‘ t:t UP/8P would bo‘nbzo to
appropriate the savings geners: producer competition im a
way that SP alene cannot. ARICO also fears that approval of the
merger will lead to excassive eon!uuu en the Moffat Tunnel
Line through Colorade, which provides the Touting for a large
portion of coal from western ‘‘olorade mines. Traffic over the
Moffat Tunnel Line, AEPCO warns, will double

approved (because UP/SP will abanden the

divert traffic to the Moffsc Tunnel Line, and bacause BMSF will
add its own trains to the Mcffat Tunnel Line), but applicants
have not committed to add Cipacity to the line. and the terrain
in the area may render suct improvements infeasible.

Relief Requested. AZ/CO, which adopts WCTL's comments,
Tequests that the merger rot be np::end. if the merger is
approved, AEPCO recommend:: (1) that we impose a condition
granting AEPCO the right o obtain, and to comtest the
reascnableness of, a UP/!P rate for the movement of unit trains
from Deming to Apache St.tion, for coal vriginated on another
carrier; (2) that we reguire the divestiture of most of SP's
Colorado lines (Grand Jiaction-Dotsero; Dotsezo-Denver;
Doteero-Pueblo; Derver-/uublo; and the branch lines to the Craig
and Montrose coal areas’ or, in the alterrmative, that we require
8 grant of trackage rijits over those lises to an independent

(3) -approve the abandonment of the Tennessee
and (4) tha: we clarify that the °sbort-haul® defense
neither removes a carrier’'s obligation te Qguote Tetes over
bottleneck segments nc: prohibits rate Teasonableness litigation
pertaining to such ratus.

Wisconsin Rlectr!: Power Campany. WEPCO contends that
bituminous coal from Uinta Basir mines served by 8P is
competitive with subbizuminous coal from PRB mines jointly served
by UP and BNSF: WEPCC alleges that it has benefitted from Uinta
Basin vs. PRB competition by virtue of actual zeceipt of Uinta
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Basin coal or its prominence in the bidding process: and WEPCO
therefore fears that the merger will have an adverse impact at
WEPCO‘'s UP-served Oak Creek Power Plant at Oak Creek, WI. WEPCO
. concedes that it has most Tecently burned bituminous ecocal from
the BNSF-served Raton Basin in Mew Mexico, but alleges that this
coal is virtually the same Quality as Uinta Basin coal, and that
Uinta and Raton coals compete directly en a delivered price basis
into midwestern and eastern markets. WEPCO warns that a combined
UP/SP would contrel virtually all westesrn low-sulfur bituminous
coal and about S0% of all wastern subbituminous ceal, and
therefore would comtrol abour 75% of the coals that are the
probable future sources for Oak Creek. UP/SP, WEPCO '
mldu:ummlmurnuuummucml
carrier at destination, and would therefore be able to use its
market power to determine the origin from whieh WEPCO would be
able to receive coal.

Relief Requested. As a condition to T approval, WEPCO
seeks a grant of overhead trackage rights m! of WC or CP
over UP‘'s lines: (1) between Chicage, IL, Milwaukee, WI, and
Cleveland, WI, on the one hand, and en the other, WEPCO’'s Oak
e 1 . ::3“&3»3"».. In - ‘31,.1.. mto.:u
Power Plant ¢+ $RC., & Tailcar repair facility
located at Cudahy, WI; and (3) in the terminal areas of Chicago
and Milwaukee, as may be necessary or desirable to implement the
operations described in (1) and (2) above. WEPCO indicates that
these trackage rights would offset the 2-to-

carrier competition at the origin coal mines

increase in rail carrier competition at the des

plant, by allowing WC or CP, in additien to or,

service to the Oak Creek Power Plant and to the Cudahy

shop. WEPCO emphasizes that, because it is reguest

rights carrier that does not serve origin coal mines, UP
continue to be the only carrier that ecould tTansport coal to
Oak Creek in single-line service.

Public Serviee of Colorade. Three coal-fired power
plants (Chercokee, Azs + and Valmont) operated by PSCo in the
Denver area presently burn $P-originated Colorado coal hauled
over SP's Moffat Tunnel Line. Cherckes is served exclusively by
SP; Arapaho is served exclusively by BNST, within the
Denver switching limits: and Valmont is
PSCo notes that, although ths three
Basin coal, they were designed ¢
PSCo adds that it has
can be originated ei

t SP has &

™ WEPS: indicates that it has Tequested trackacs rights
from Chicago, Milwaukee, and Cleveland because it does
the precise routing that WC or CP would utilise.

-6 -
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Relief Reguested. PSCo argues that, if the merger is
approved, it should b: ::24:;3?« either upon divastiture to an
independent carrier © ines necessary to transpert
wastern Colorado coal to the Denver/Pusblo area (Grand Junction-
Dotsero, Dotsero-Denver, Dotsero-Pueblo, Denver-Pueblo, and the
Craiy and Montrose/Oliver branch lines) or upen 8 t to an
independent carrier of trackage rights over these lines. ERither
such condition, PSCo claims, would maintain exist competitive

tions for the transportation of Colorado coal. em.oau.
alternatively, two conditions desi to ensure that
shitvers do not suffer a merger-related deterioraticn ip the
leve. of service provided by SP: (1) that UP/SP be prohibited
from abandoning, or discent service on, any portion of the
Tennessee Pass Line (Dotsero- lo); er (2) that, for 3 years
after the merger is consummated, UP/SP be permitted to discontin-
ue Service on, but not to abanden, the Tennessee Pass Line. The
second alternative, PSCo adds, would ide shippers an q‘gﬂ -
nity to determine whether UP/SP is ¢ tO provide, using
Moffst Tunmel Line omly, the level of service that SP provided in
1995 with respect to Colorade coal tonnsge.

Illincis Power Cempamy. The high-B5TU, low-sulphur coal
burned at ILP‘s Wood River and Havana power plants is transported
by $P from Uinta Basin mines to Illinois, and, at each plant, the
final leg of the haul is made either by ancther railroad, or by
barge. ILP indicates that the coal it currently purchases is
transported by SP as part of a backhaul gp
transports tacenite from the midwest to Geneva Steel and then
backhauls coal to ILP. Destination competition, ILP notes, is
not fnow a lem because each plant can receive coal both by
barge and rsil; and origin competition, ILP adds, ies not now a
problem ei because with the characteristics ILP
can be originated both in the Uinta Basin (served
and in the Hanna Basin (served by OP). : ¢
the merger threstens this origin competition, which, ILP imsists,
cannot be replaced competition from other origins:
cannot be used by because the lower BTU content would
expensive plaut modifications; and eastesn
either because, at current prices, it is nct
though URC has access to some Uinta Basin mines,
coal from these mines may not be available, or,
not be competitively priced; that, under the terms
agreement, BNSF cannot offer competitive rates;
without access to appropriate backhaul shippers,
to offer competitive backhaul rates.

Relief Regquested. ILP rsquests that the merger

unless conditions are imposed to maintain effective
zorcumao:-ltmmunmu
suggests thiee conditions: trackage

ruu Western Aines currently served directly

. with compensstion set at s level that would enable

BNST to offer competitive rates for coal meving to ILP and for
any traffic moving to Geneva Steel or other backhaul shipper;
(z)umumuﬂu:umgh of, or trackage
rights over, Central Corridor limes from appropriate mines to
the current SP destinations, with access to a suitable bsckhaul
shipper and with compensstion set at a level thst would enable
the nev carrier to offer competitive rates feor ceal to
maumawumunm.m.u ‘s
dascretion, to coal move at current backhsul rates
by a suitable index and with the same service
years 2000-2020 (the current SP contract through 1999; the
useful lives of the two relevant plants 1 end about 2020).
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Central Power & Light Cempiny. CPil's SP-served
Coleto Creek Station near Famnin, TX, has historically burned
Colorado coal origirated by SP but can now burn PRB coal
originated by UP or by BNSF. CPalL notes that it supports WCTL'S
comments, but adds that its principal interest vis-d-vig the
" UP/SP merger arises from its conce:rn that the merger night
impact, in a negative way, its pending rate litigation, wherein
it is seeking the prescription of a maximum reasonable rate for
the 16-mile SP mc:::t betwesn Victoria (an SPT/MPRR junctien)

and Coleto Creek.

i . No. 41342 (ICC se Apr. 23,
1994) (notice of complaint). CP&L anticipates that, if the
ocutcome of the litigation is favorable, it will have two options
for PRB coal movements: a UP-SP routing, with the SP move
between Victor.a and Coleto Creek subject to the prescribed rate;
and a8 BNSF-SP routing. CP&L indicates that its concerns relative
to the No. 41242 iitigation have been addressed by applicants,
who have agreed that the merger will neither moot the litigatien,
nor allow spplicants to assert thersin defenses that would mot
exist in the absence of the merger, nor otherwise influence the
outcome of the litigation; and CPLL adds that it has been assured
by applicants that, if the litigation results in a Victoria-
Coleto Creek rate, CP&L will be regarded, under the BNSF
agreement, as a 2-to-1 shipper.

Intermountain Power Agemcy. IPA‘s plant at Lynndyl, UT,
burns Utah coal transported by three carriers: DROMW, whizh
transports coal from DRGW sources to Prove; URC, which

coal from URC sources to Prove; and UP, which transports

from Prove to Lynndyl. The merger, IPA warns, will ispact its
present arrangements: pre-serger, neither DRGW mor URC can
provide single-line service; post-merger, however, DROW (i.e.,
UP/SP) will be able to ide single-line service: and this, IPA
fears, will tilt the ance in favor of UP/SP, and will give
UP/SP an incentive to price movements from DRGW coal sources more
favorably than movements from URC coal sources. IPA indicates,
however, that, because the URC agreement resclves some of IPA’e
competitive concerns (by iding URC access to additiensl
scurces of coal), IPA -uf not eCt to the merger, provided
that the URC agreement is not lenged and that the rights
granted to URC thersunder are not adversely affected by a grant
o any of the responsive applications. IPA adds. however, that
it reserves the right to recpen this proceeding and to st
conditions if and when it determines that the merger is Toely
impacting competition and that the URC agreement has failed to
ameliorate IPA's competitive concerns.

Lower Colorade River Authority/City of Austim. LCRA and the
City of Austin (referred to collectively ss LCRA/Austin) are
joint owners of the Faystte Power Project (FPP), & coal-fired
station at Halsted, TX, that burns PRB coal transperted by UP in
8 single-line haul. When it estersd into its present ceatract
with UF, LCRA/Austin also entered inte a te tnahr Tights
agreement (TRA) with UP‘'s MKT predecessor t provides future
access over 10 miles of track between Malsted (the location of
the FPP) and West Point (the location of a nearby SP-UP
junction). One of the s of the TRA, LCRA/Austin
indicates, was to allew Austin to receive coal from the PR3
via & BN-8P routing. LCRA/Austin notes that it WCTL's
comments, but adds that its principal interest vis-A-vis the
CP/8P arises from its concern that the -trr aight
effectively muzl the trackage rights provided for.in the TRA.
LCRA/Austin adds, . that the BNSF agreement should
effectively preserve these trackage rights (sectiom 4b allows
BNSF to serve FPP), assuming that BMSF is able to operate
efficiently and econcmically over the trackage rights lines
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Rio Brave Poso/Ric Bravo Jasmin. The coal burned at
Ric Bravo‘'s two cogeneration plants near Bakersfield, CA, is
originatad in Utab and transported by rail to an unloading
facility in Wasco, CA. The coal can be originated by SP and URC;

- from Provo, the coal can be routed either UP-BNSF (via Barstow,

CA) or SP-BNSF (via Stockton. CA); and, although BNSF is a
necessary part of each routing (astmauy because only BNSF has
access to the Wasco unloading facility), Rio Brave insists that
the existence of UP vs. SP competitive alternatives keeps rail
rates down. Rio Bravo, warning that UP ve. SP competition will
cease with the merger, and fearing that the current level of
competition will not be preserved by the BNSF and URC agreements,
CppoOses the merger unless the current level of rail competition
at its two plants can be maintained.

I88 Utilities. IES, an lowa utility company with interests
in five coal-fired generat stations, opposes the merger. IES
indicates that roughly 90% of the fossil fuel it burns originates
in the PRB, and that its two primary carriers are tharefore UP
and BNSF. IES further indicates, however, that it is poteatially
interested in coal originated b! SP in Utah and Colorado, and IES
fears that a combined UP/SP will favor coal originated by UP in
the PRB and the Hanna River Basin. IES adds that its three
UP-served coal-fired stations suffered significant increases in
cycle times during 1995, and IES fears that, if Utah/Colorasde
coal is shifted to UP‘'s main west-east corridor, service to these
plants will continue to deteriorate.

SEIPPERS: PLASTICS AMD CERMICALS. Denial of the merger
and/or the imposition of conditions have been sought by a number
of plastic and chemical shippers.

Dow Chamical Csswasy. Dow, which manufactures chemicals,
plastics, and hydrocardons, fears that the merger will adversely
impact competition along the Texas Gulf{ Coast and, in particular,
will eliminate & build-in opportunity currently available to Dow
at its chemical/plastics production facility at 'nxn. TX.

The Fre facility is rail-eerved solely by UP, ch accesses
the facility via a 10-mile branch line that comnects with the UP
main line at leton, TX. Dow notes, however, thst both ENSF
and SP operate lines between NHouston and Galveston: that these
lines pass through Texas City; that, at their closest points,
these lines are only 35-40 miles from Preeport; and that the
merger will therefore eliminate horizontal competition (a
prospective build-in from SP) for Do. traffic at Preeport.™

" information respecting a potential comnecticn between
Dow at Freeport and either BNSF or SP at Texas City was
submitted, for the most part, under seal. By and X‘m. this
informaticn relates to confidential business matters and
therefore was ly redacted from the public record. We find,
however, that at least some of this informatico should have been
subnitted on the public record, and, in discussing this
information. we have had to put on the public record certain
details that were submitted under seal. We see Do justification
for redacting from the public record the facts that BNSP and $P
operate lines between Mouston and Galveston via Texas City, and
that these lines, at their closest points, are ealy 3$-40 miles
from Preeport. DOW-12 (Tab A) at S. Although Dow may have besn
trying to keep confidential the fact that it has contemplated a
Freeport-Texas City coanection, we caract both discuss, in »
comprehensible manner, the conditions requested by Dow and keep
this particular fact out of our discussion.

o 64 o
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Freeport, Dow concedes., has the appearance of a Jd-te-2
situation because a UP/Sp Merger, though it woyld eliminate the
SP build-in option, would SPpPear to leave the JNSF build-in
option intact. Dow 8rgues, however, that, as 4 practical matter,
Freeport is more skis to a 3-to-1 gituatien.

Dow claims, teaches that a 3-t0-2 reduction in the
competitors eoften
firms can exercise sarket

Competition, Dow
. Cannet constraint now provided
by 8P (trucks, Zor the asjority of
Dow traffic; barge and ocean 3
fraction ef De:'o n&i tratfic
barge service is simp y net a
Source competition, Dow adds, is
substitute for intramodal
fungibility, Dow contends,
Transportation
furcher limitation

Cperate close to capacity
Taises significant concerns
commitments, the need to
and the need to resclve
make it a less than ;

Relief Reguested. To amsliorste the anticompetitive effects
of the nerger upen Dow’'s facility (effects, Dow claims,
:h“h.“&a net -.uu’a:og‘:t d the e mmdod for
in ¢t agreement), as t we ei the
conditions contained in its Primary Request or, igp the
alternative and at the very least, the conditions contained in
its Alternative Request.™

Relief Reguested: Primasy Request. trackage
Tights: (1) for BNSF, over UP’'s line between Algoa and Angleten,
with :u:tmumumlmmmxuumm
at Preeport and any other shippers lmtuuenﬂumun:
and (2) for a second carrier (to be determined by Dow) (a) over
SP’'s line between Nousten and New Orlesas., (b) over 8P’'s line
between Houston and Mesphis, (¢) ove:r UP's line between Housten
and Algoa (M&nt&m&aum"uummebw
nov operates pursuant to mck::o Tights), and (d) over UP’'s line
bc:-«an’unlmxun. wi th:tmuc-nztouvuu

Preeport :z other shi;

Certain
on the public record,
(Tab A) at 3-4 and a
Tespect to potential

anticompetitive
and Louis

Texas iana
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any other carrier, the status gOo can best be preserved by
minimizing the costs Of the build-in, whizh can be done by moving
the build-in comnection southwest towards Angleten.

Relief Reguested: Alternative Request. Dow seeks trackage

rights for a earrier other thar BNSF, to be named by Dow,
(a) over SP‘'s line between Nouston and Mew Orleans, (b) over s™'s
line between Houston and Mewphis, and (c) over UP’'s line between
Houston and Texas City, with the right to comnect to new line

M:ww: - l.u::zﬁ-'m” u“nu
at any ppers loca new %
The new line referenced in this paragraph would run between
Freeport and & poist in the vicinity of Texas City. Dow contends
that, at the very least, it is entitled to the conditiems
contained in its Alternative Request, which will allow a second
cazzier to comnect to a build-in in sxactly the same ares as the
formerly possible 8P build-in. The only variationm iy that
trackage rights are ¢4 over UP's Housten-Texas City line
in view of the abandonment of a portion of SP's Housten-
Texas City line.

Nountell USA Ias./Olis Corperstiecm. At separate plants in
the West Lake Charles, lA, area. Montsll produces primarily
pelypregyhn and polyethylens, and Olin 8 vaziety of
chemica . Both companies rely almost exclusivély en
rail to ship their products to market, beth nlr on rail for the
storage of their products, and both rely on rail for the Teceipt
of raw materials. BSoth ship most of their cutbound freight to
points in the Bastern United States vis four ‘Eastern Gateways®
(cmnro. 8t. louis, Memphis, and New Orleans). 1Ia additien,
Montell ships some of its outbound freight to Mousten, and Olin
expects that it will have shipments to Mexico as business
develops in response to MAFTA. ;

Montell’s plant is currently served by an 8P single-line
routing (to the Rastern Gateways ard lHousten) and a -UP joiat-
line routing (RCS offers single-line service to Mew Orleans by an
indirect route, but can prov compatitive sout to the
Eastern Gatewsys and Nouston with a RCS-UP joint- souting via
DeQuincy to ouston and New Orleans, and vis Texarkans to
Chicage, St. Louis, and Mewmphis). Olin‘s plant i# cuzrrently

m a »,

served by UP (via RCS tracks, centractual
agreament) and SP; both UP and 8P offer single-line itive
service to New Orleans and $t. lLouis:; and

single-line service to Mew Orleans by an indirect route, and
which, due to contractusl limitations, cannet interchange Olin‘s
freight with UP) is simply not & significant competitive facter.
Both Mentell and Olin fesr that the UP vs. SP cowpetition that
exists today for traffic moving to, from, or via the four Bastern
Gatewvays and Nouston (imcluding traffic to Mexico) will
cease to axist post-merger, leaving them captive to UP/SP. They
note that the BNSY does not provide for BNSP
int line 2 at West Lake Charles, and they add
that the -ENSP nwzb‘m. ine routings that exist are teo
circuitous to effective competition to the single-line
routings of a msrged UP/SP.

Montell and Olin therefore request that we conditics the
merger by requiring UP/SP (1) to grant interchange rights at

uu:m.acxuuwmumwm«gum
trackage rights over SP’'s Nouston-dNew Orleans unb.'nl

-

" montell indicates that the line haul traffic
rights it seeks at West lLake Chatles would allow a "KCS/BNSP
interline interexchange at Lake Charles.® MONT-9 at 3.
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(2) to grant interchange rights with XCS at Shreveport to BNSF
(or to whichever carTier tTackage rights over gp's
Houston-Memphis line). The first condition would allow BMSF (of
the alternaste carrier) to compete with UP/SP for Montell’s and
Olin‘'s traffic moving in the Nouston-New Orleans corzideor. The
second condition, which has reference to traffic Soving to, from,
or via Chicago, St. Louis, and Memphis, would allow BMSF (or the
alternate carrier) and KC$ to create joint-line routing
Shreveport that would replace the present KRCS-UP joint-line
routings via Texarkana.

Montell notes that the CMA agreement purperts to address
competitive problems in the Lake Charles ares, but insists that
the OMA solution is deficient: (a) BMSP is granted access to
shippers at Lake Charles and West lLake, but net to Montell at
West Lake Charles: (D) BNSF is granted access only to facilities
now open to three carriers (UP, §P, and XCS), whereas Montell's
facility is now open only to two carriers (SP and RCS); (e¢) BuNSF
is allowed to handle traffic moving between the covered peiats,
on the one hand, and, on the other, New Orleans or the Mexican

handle tragfic that now moves RCS-
OP from/to Houston, Chicago, St. Louis, er Memphis; and (d) for
some traffic (traffic at ‘West Lake), BMSF is subject to an
"access fee® that appears to amount to a °“phantom® charge that
would apply even if BNSF were to provide direct service. Montell
adds, in its brief, that we should at the very least conditien
the merger by !nauag BNSY a right of access to Montell's
West Lake Charles plant similar to that offered shippers in
West Lake and Lake Charles, with the further conditien .that BNSF
be allowed to deliver Montell's traffic to Moustenm. 5

Quantus Cheamical Cezperatiss. (CC, which manufactures
polyolefin resins and petrochemicals, fears that the
merger will have negative effects (not tuul.ulnuu by the O
agreement) with respect to traffic at Chocolate Bayou, Williams,
Baytown, and Strang, TX. (1) QCC’'s Chocolate Bayou plant is
served solely by UP, but OCC indicates that pTior to the
announcement of the merger it had discussed with 8P a Galveston-
Chocolate Bayou build-out, which would have served the
Chocolate Bayou facilities of OCC and Amoco as wvell as the
Freeport facilities of Dow. TCC feass that
Tepresented by the build-out will vanish wi
BNSF sees exercise of its

new rail lines.

and 0SC indi that, by leveraging i o abitt m.:” -
cates e, 8 Ly to
production mttz'h:ma the two plants, it has been able to
take of ve. 8P competition, which, of course, will
cease with sarger. (3) QOCC indicates that certain facilities
ltmtnlunnamuboucow (wvhich serves these
facilities directly) and 8P (which serves facilities via
Econorail, & captive switching carrier). such
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Requested Relief. QCC suggests four conditioms: (1) that
Chocolats Bayou be opened to asccess by & competing Class I rail
carrisr (e.g., BNSF or IC), oz, in the alternstive, that the BNSF
agreement be modified to allow BNSF trackage rights access to
- Chocolate Bayou; (2) that Williams be ocpened to sccess by s
cospeting Class 1 rail carrier; (3) that Daytown industries,
specifically Seapac, be opened to access b"”m Class 2
carrier, or, in the alternmstive, that the agreement be
clarified with respect to granting access rights to SNSF for
service to Sespac and Econorsil; and (4) that anothey Class I
rail carrier (such as IC) be granted access to Strang.

Unien Cazhide Cozporation. UCC's chemicals/plastics plant
at Seadrift, TX, is rail-sesved solely by UP, but DCC claims that
it determined in the late 1960s that & build-out to SP's
Vicisria-Port Lavaca line at Kamey (within 10 miles of the plant)
would be fessibie. UCC indicates that SP agreed and, in 1909,
offered UCC attractive discounts off of its standard rates
icontingent upon construction of the build-out); and UCC claims
that, with this build-out threst, it was able to megotiate its
current contract with UP. The merger, UCC warms, would eliminate
its build-out potential, and would thereby eliminate present
ccmpetition by reducing UCC’s rail options from two to one. The
effects might not be felt during the life of the present UCC-UP
contract. but the impertart point, UCC claime, is that she

be

status Quoe by requiring

Seadrift plant either (1) by trackage rights st competitive costs
over UP‘'e Bloomington-Seadrift line (this would allow BNSF to
serve Seadrift vias the exist UP line), er (2) by trackage
rights (and concomitant stop-off rights) at competitive costs
over $P‘'s Victoria-Port lLavaca line between the UP main line and
a point near {ehis would allow BNSPF to serve Seadrift via

the potential build-out route).

Cempeny. EPC, which

at its Mont Belvieu, TX,
concedes that Mont Belvieu has heretofore been rail-served solely
by 8P (via its 3aytown Branch), but notes that, in 1995, UP
announced the construction of a new vieu
would extend 10¥ miles fzom the
directly serve several major
on SP’'s Baytown Branch. EPC
Branch was not
that, because t plant that the Mont Belvieu Branch woul
sarve is less than a mile from EPC’'s facilities, the short

upen it to a
compating

(3) authorise n'i::tuu“ml
ise 8 te
trackage ri for mul e Tl
along the Nouston-Nevw Orleans main line and
interchange point with the UP line at the scuthern

Posmsse Plastics Cezperatiem,
Point Comfort. TX (rail-sezved onl
Brownsville l.ne), FPC manufactures
shipment to various westesrn points, iael
points (Stockton, City of Commerce, and
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carriers (UP, P, and BNSF). FPC concedes that it is captive to
UP at origin, but claims that the existence of competitive routes
to California enables FPC to bargain more effectively for rates
(because FPC can deny UP its long-haul). The merger, FpC fears,

- will eliminace the competition that exists today because the

merged system will control FPC’s traffic at origin and/or at
destination. PFPC concedes that its Baten facility i
served by three railrcads (UP, IC, and XCS), t claims that
Saton Rouge is not & competitive alternative te Point Comfort on
plastics compeonents moving to Califormia, either because most
such components are not manufactured in Baton Rouge or because
only limited quantities of the one that is manufactured are
svailable for shi to points west. FPC notes that several o
its competiters at Presport, QCC at Chocolate Bayou, and

at Seadrift) are, like FPC, captive toc UP’‘s Houston-Brownsville
iline, and FPC supperts the pro- citive solutions urged by itse
competitors. FPC adds, however, t pro-competitive relief
should not be granted selectively, and it contends that, if we
condition the merger by reguiring new competitive service at
points in Texas usgu:u. or terminat plestics/chenical
tratfic, we should 80 evenhandedly with respect to all
shippers in the same industries.

The Geen Company. Geon, which produces vinyl products,
fears that u:.:zu would adversely et its facilities at
LaPorte, TX | by PTRA and accessible by SP), at Deer Paxk,
o e Bekeh! 3 Jairvsd cady By $9) s yeare-ago. oven

at 0 y ’ yesrs '
notes, four railroads (BN, SF, UP, and SP) were amu:!: to it
st lLaPorte and Deer Park (either directly or via PIRA).
of the pending merger, Geon adds, will reduce that number to two,
and Geon fears that, as the number of competitors decreases.
rates rise and service deteriorates. Geon argues tha

t an SP
b:n:;up o:xutuutdimud by the -:!gu lace would .:: prefezable
to the anticompetitive ¢ e sarger, Gaon

denial :! the me

- therefors urges the Tger.

PPG ladustries Ine. PPG, which manufactures chemicals,
fears that the merger would adversely impact its
Westlake, LA, facility, which is served by three Tailroads (8P
and XCS directly, and UP by reciproecal switch). Post-merger, PPG
warns, only UP/SP and KC$ would serve Westlake, but, due to the
limitations of the KCS route structure, much traffic at Westlake
would be captive to UP/SP. The BNSF agreesant, PPG adds, is not
a satisfact solutieon this problem (PPG claims to have heard
chat BNSPF will not serve ‘s West ]

”e
from/to Mexico, PPG also warns,
UP/SP, thus jecpazrdizing ;
thersfore suggests that
alternatively, that

Texas and

Oregon,

served by the Willamette Valley Railroad (WVRR),

located at Corvallis and served by the Willamette Pacific
Railroad (WLPRR). Service to the two custemers, PPG indicates,
is limited to a WVRR-SP interchange and a WiFRR-SP isterchange,
aqneunly, even though BNSF has physical connections with WVRR
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Suntemas Corperatien. HC, shich produces chemicals and
plastics, fears that the merger will resul: in a loes of rail-to-
rail competition at three of its Texas facilities: its lLengview
facility, which is now served by a UP single-line routing and o
BNSF-SP joint-line routing (viu a junction at Tenaha); its Laredo
facility, which can now access both a UP single-line routing and
s Tex Mex-SP joint-line routing; and its Brownsville facility,
which now has access to beth and SP. HC recommends: (3) that
DOJ conduet a e-z:cu review of the anticompetitive impacts of
the merger; (3) t UP/SP be reqguired to divest itself of rail
ssgments over which it would have sole lier status or
unaccsptable market power; and (3) that Merger review process
provide ample time for all shippers, state ‘:zu-u. and the
Congress to determine fully the ispact of asrges.

Azisens Chemical Campasy. ACC, which tes & chemical
plant in muf.m. LA, served mluunlz RCS, feazs that
the merger will eliminate UP vs. SP competition it now enjoys.
ACC notes that, for traffic Wtﬁ. Mexico, the
Western United States, KCS iat with both UP and SP at
Shrevepert: ACC adds that it now has annual contracts
UP and SP for the portion of the haul beyond
fears that the merger will end the competition now
and SP at § . ACC insists, for this rTeasen, that it is a
2-to-1 shipper, it notes that its interests y
provided for in the BNST t and, for the most
not been provided for in OMA sgreesent either.
asks that the BNSF agreement be modified as urged
execution of the ON

from/to these points in the past; (2) !
3-t0-2 rosatl or which, on a *defined
particular destinatien/origin, there would bes no alternative

other than UP/8SP; (3) giving BNSY access to Brownsville/laredo on
the same terms that SP currently has; (4) gi

all nev (post-merger) facilities built em the

BNSF will have trackage rights; (8) providing detailed assurances
and supporting operating and capital isvestmsnt plans for the
services that BNSF will provide under its trackage rights;

(6) providing a detailed plan to ensure equal dispat of
trains; (7) renegotiat (lower) the trackage rights fees or
establishing a trust to provide for shared aaintenance
costs, rather than subsidization of UP/SP's operations; and

(8) providing BNSF the right to ta its trains in the same
direction as UP/SP's trains over UP/SP tracks wherever UP/SP has
or may have instituted directional operations (for the same
length of time provided for in the agressent).

Momsaste « Mensanto, which chemicals.
fibers, and food tives, fears that
sericus anticompetitive effects. Monsanto notes,
example, that its laling, A, facility is sezved
SP, and Measanto claims that the BNSY agreement w.
e ?w mo.m a.::lu eertain
start up its ' ore
conditic=s: (1) the comditicns former) by O\,

condition that would :An a sale of UP/SP’'s lousten-St.
Houston-New Orlsans, Souston-Ragle Pass lines if BNSY

to exercise its tn&zt i wi
that would 8 divestiture of UP/SP’'s
Central Corridor; and (4) a condition that

4 4 -coal methodology
m:n.e:‘m sales or trackage rights, or any additiomal
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Shell Chemical Campasy. SCC fears thit the merger would
reduce its rail alternatives because UP/SP would enntrol over 708
o. Gulf Coast petrochemical shipments, over 03% of Gulf Coast
plastics shipments., and over 90% of shipments from/to Mexico.

The BNSF agreement, SCC claims, does not resolve SCC’'s concerns:
with trackage rights, SCC notes, the owning railroad establisnes
the charges and controls track access and dispatching, which
hampers the tenant’s ability to ccapete. SCC thersfore urges
that we reject the merger or, in the alternative, impose a market
dominance condition (SCC eeeks 2 finding of market dominance for
all locations served canly by UP/SP and/or BNSF) and/er a
divestiture condition (SCC seeks the divestiture to a third
carrier cf Sr'es Chicago-St. louis, Houston-St. Louis, Houston-
Memphis, Nouston-New Orleans, and Nousten-Corpus Christi lines).

Springfield Plaatise/Brandt Cemselidated. The only shippers
locsted on the Barr-Girard Line are two affiliates, Springfield
Plastics, Inc. and Brandt Consoclidated, Ime. (uuuuvol{.

SPBC) , which receive inbound rzail shipments of plastic pellets
and fertiliser at their Compro., IL, facilities, and which fear
added annual transportation costs ©f more than $110,000 if ug.
must utilisze substitute truck-rail service. SPBIC urges that
Barr-Girard abandonment be denied in its entirety, or, is the
alternative, that the a(:?m: be denied as to the 26.7-mile
Barz-Compro segment. Procedural Argumenc. SPBC contends
that the abandonment must be denied because thers is mo evidence
of record, and none hss been made available in discovery, that UP
has a red trackage rights over &M between Barr and

spr ield (and because, without such rights, UP cannot
divert overhead traffic off the Barr-Girasrd ). Decause
evidence of such trackage rights, SPBC adds, should hsve been
submitted &s part of UP'e case-in-chief, the time for submitt
such evidence has coms and gone. (2) Alternative Appsosch.
contends that the Barr-Girard Line should be segmented, and that
the 26.7-mile Barr-Compro segment should be kept in service
Aside from the procedural argument respecting the I&M =

zaghts, SPBC does not contest the

Compro-Girazd segment.™ (3) SPBC’s Calculatioms. With respect
to the Barr-Compro segment, SPBC claime: that forecast year
operation would result in an m‘.;z profit greater than
$20,334 (the exact amount would on UP's trackage rights
payment for the Barz-Spr dield ocperation over I&M); that mo
track rehabilitation cost required (because the line i

much better conditien than required by

continued operation (bscause the cost to upgrade track
connections with I&M exceeds the value of track materials in he
line, and becsuse the land is not entitled to valuation due to
UP’'s failure to marketable title or to independently
establish any ue assuming goed title).

SEITPERS: OTEER. Shippers of a wide range of commodities,
including gzain, forest products, food products, and minerals,
have asked that we either deny the merger or impose conditions.

Iateraatiensl Paper Campany. IPC, which manufsctures paper
and paper products, fears that the merger would adversely affect

segmant is more than twice as long as
mm.mwm‘nup.u
Lines)

esg@ant
“ n .70“1.
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competition at eight of its plams. Seven of these plants,
located in the Arkansas/Louisiana/Last Texas °southwest® region.
are the plants at Pine Bluff and Camden, AR, Mansfield,
Pineville, and Bastrop, LA, and §. Texarkana and Nacogdoches, TX.
The Pine Bluff plant is eerved by UP and $P; the Camden plant is
" likewise served by UP and 8P; the Mansfield plant is served by UP
and KCS; the Pineville plant is served by UP (via reciprocal
switch) and KCS; the Bastrop plant is served UP and the
Alabama, louisiana and Miseissippi Railroad ( ); the

S. Texarkana plant is served by UP and KXCS; and the

plant is eserved by SP. IPC indicates that the Pine Sluff and
Canden plants benefit from head-to-haad competition between UP
and SP in the Nouston-Mesphis corrider, and that the Mansfield,
Pineville, Bastrcp, S. Texarkana, and Nacogdoches plants also
benefit from competition because, in each instance, either UP or
SP is an essential part of the rail movement:; 8P, IPC notes, is
today a friendly comnection for KC$ for traffic at Mansfield,
Pineville, and 8. Texarkana, and for AL&M for traffic at Bastrop.
IPC's eighth plant, located at Gardiner. OR, is served by the
lengview, Portland & Nerthern Railroad (LP&N), an IPC-owned
shortline that connects with the Central & Pacitic
Railrosd (CO&FR), which in tusn connects with $P. This, IPC
claims, is not entirely satisfactory: at Gardiner, all craffic
originating or terminating beyond COLPR moves at SP’s whim.

Adverse Impacts Pcet- : Trackage Rights cZauuu.
IPC contends that the compensation arrangement applicable te the
trackage rights provided for in the BNSF agreement would defest
any competitive alternative that BNSF mi othezvise preeent.
The trac Tights compensation level, IPC claims, would be a
serious immediste fwpediment to rate competition from BNSY,
and this problea, IPC adds, would be compounded in futurs yeasrs.

Adverse lmpacts Post-Nesger: Pine Bluff and Camden. 2

! (A
fears that its plants in Arkansas, Louisians and Texas will lose

the benefits now provided two strong cowmpet railscads, and
:in ‘:nn te rely -\m u:-“m-na a - urn: n: [ ]
sadvantaged BNS?T, woul hamstrung operations
uzueu‘g:uc. Mc:‘gu‘u: voi:u. and arbitraril 1‘1“
opsrat costs. Compe 8t points opensd to BNST
weaker than it is today, IPC contends, because there will not be
sufficient volume svai et the fev points that BHUSF will be
permitted to serve to warrant it doing more than moving
through traffic over the eozrider. And, IFPC , even if there
were sufficient volumes st these points, any BNSY
SP's Houston-Mewphis line would suffer ¢ an
“fui“? an oveswvhelming wm:u:n flow o: u:{:r;c crattic,
a8 lack of adeguace =idinge, & lack o storage facilities reqQuired
for plastic and zaemical traffic, s lack of computerised traffic
contzol, & lack of facilities for crev changes, a lack of ear
repair facilities, & lack of boxcars, ¢°d s0 on. IPC maincains
. that, at best, BNSF eervice at Pine Bluff and Camden will be
provided via haulege agreemsnts; and this, IPC claime, would
amount to UP/SP service at higher rates.

Adverse Nansfield, Pineville, Bastrop,
Texarkans, and . IPC indicates that, because 8P

today a frieadly commection for KCS and AL&M, SP has no incantive
to treat KCS ALIM lese favorably than UP. The . 39C
fears, will alter this incentive; s merged UP/SP will an.
incentive to treat RCS and AL&M less favorably than itself.
Tratfic at Mansfield, Pineville 8. Texarkana, and
warne, will therefore lose the senefit of UP vs.
:n. -:sca mp::: ::8.2 zu-:tm mlm s;y
ears is at odds -lump® approach sceepted
the ICC, insists that the one-lump approech is ::'Qly wvzong (or

-7 .
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at the very least inapplicable here). That theory, IPC contends,
doss not address the issue of the fixed or sunk costs of the
serving carriers, and ignores the fact that a bottleneck
carrier’s pricing and service practices may be constrained by
outside factors, which necessarily means that a bettleneck rail
carrier will not always be able to capture the preponderance of
the economic rents of any given move. There is no evidence. IPC
argues, that SP has ever exercised *cne-lump® power on its
connections.

Adverse Impacts Post- : Gardiner. The BNSF agreement,
IPC notes, will allow both UP/SP and BNSF to provide newv eervice
nlum:tm i.n ::: x;: corrider. m prnbl:t bere. from !’f;o
perspective, is t some Ppers (including certa
IPC competitors) currently local either to BNSF or UP will have
access to these nev alternstives, IPC (which is captive at
Gardiner to SP, via CO&PR) will nmet.

Relief Requested. 1IPC opposes the merger and urges that any
approval be conditioned by requirements: (1) that UP/SP divest
(te a neutral carrier) SP’s Houston-St. lLouis lines and related
facilities; (2) that UP/SP keep open all routes, at competitive
rates with service no less favorable than will be accorded UP/SP
traffic, via the existing KCS-SP junctions st Beaument, Housten,
Dallas. and Shreveport, on traffic to/from competitively served
points (including AL&M originations/terminations at Bastrop), so
a4s to maintain the friendly connection on traffic destined to or
criginated at SP-served points; (3) that UP/SP grant Tex Mex
‘trackage’ between Corpus Christi and Beaument, or, in the
alternative, grant KCS the opportunity to
Corpus Christi; (4) that UP/SP permit
between BNSF and COLPR at Bugene; and, to allow BMS?P to
IPC's southbound traffic, that UP/SP either grant BNSP trackage
Tights between and Chemult or allow a free int
between SP and at Chemult; (S) that UP/£? ensure that a

viable, competitive routing existe over the Central Corridor; and

(6) that UP/8P t BHSF crackage rights to Turlock, CA (a major
du:z:n:ga z.:'?r's paper products) from either Stockton or
Merced, A -

United States Oypeum Campasy. USG, which produces gypsum
wvallboard products, gypeum rocck and plasters, joint compounds,
and gypsum board psper. fears that serger will have serious
impacts with respect to traffic invelving its plants at Empire,

. Plaster City, + Southard, OK, and Fort Dodge, IA.

Bmpire, NV. USG’s Bwpire plant manufactures
wvallboard, etc., for shipwent
which is USG’s Premecnt, CA, wal moving
outbound from the Bmpire plant is UP from its Gerlach,
NV, staticn, but service, USG reports, has poor, and, en
occasion, delays in the Gerlach-Fremont haul have ¢
Fremont plant to shut down. The problem, in USG’'s view, is that
UP‘'s wastbound manifest trains ordinarily °£i11 up® prier teo
reaching Gerlach, forcing USG’s shipments to wait while full UP
trains run past Garlach. The merger, USG asserts, will only make
astters worse if UP/SP iwplements its plans to run fewer trains
past Gerlach and/or if BMSF uses UP/SP crews to move its own
trains past Gerlach. mr-ha!m“u‘rouummtm
BNSP agreement be amended to allow access to serve and
svitch USG’s rail movements from and to the Gerlach l'tltin.

Plagter City, CA. USG's Plaster City plant (served and
swvitched solely by $P) manufactures gypsus wallboazd, ete., for
shipment by rail to various points, one of which is USG's
Santa Pe Springs, CA, plant (served by SP's Los Nietos statien) .

“ 9355
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SP service, USG reports, has-bedn poor; delayed shipments have
resulted in shutdowns and slowdowns at Santa Fe Springs. There
is presently no rail competition at Plaster City (enly SP
provides service). Although & line, which is now operated by the
San Diego & Imperial Valley Railrocad (SDIV), runs west from
Plaster City and (after passing through Mexico between Divisien.
CA, and San Ysidro, CA) connects with BNSF in the San Diego area,
since 1976 this line has been out of service for some distance
west. of Plaster City, and it will not return to service ustil
Certain repairs can be made. USG fears that, lacking rail-to-
rail competition, UP/SP service at Plaster City can ealy get
worse, &8s nev i.raffic flows result in even greater congestion on
SP lines. The merger, USG adds, aleo threatens to worsen USG's
standing vie-d-vis its competitors in current Plaster City rail-
served markets, due to the cpening of single-line rail routings
from multiple competitor locations. USG therefore urges us to
require (1) that BNSF be granted haulage rights to serve and
switch USG'Ss rail movements (a) between Plaster City and

Santa Pe Sprincs, on SP‘'s route via Niland, City of Industry,
Bartolo, and Los Nietos, and (b) between Plaster City and the
UP/SP-BNSF junction at West Colton, on $P's route vis Niland, and
(2) that BNSF be granted trackage rights over SDIV between
Plascer City and the BNSF-SDIV interchange in San Diego.™

Southard, OX. USG’'s Southard plant manufactures gypsum
wallboard., etc., for shipment by rail throughout the
United States. Rail service at Southard is ded by Grainbelt
Corporation (QMBC), which accesses BNSF and (at Enid, OK) and
SP (at Quanah, TX). USG notes that, prior to the BN/SF serger,
GNBC had access to BN, SF, and UP, and that the ICC, inm its
decision approving the BN/SF merger, granted GNBC access to 8P at
Quanah so that GNBC would continue to have three Class I
connections. The marger would reduce GNBC’'s Class I connections
from three to two, and USGC maintains that we should follow the

and/or reciprocal switching trackage rights over UP/SP between
Enid and St. lLouis, for USG's losded or empty rail movemsnts
Originating Or terminating om GNBC.

Fort Dodge, IA. USG’'s Port plant manufactures gypsum
wallbokrd. etc., for shipment Tail te various destinstions,
and receivee by rail limsstone from Illinocis. Port Dodge is
switched and served OP (formerly OW) and by the Chicago
Centzal & Pacific Rai Company . USG indicates that,
prier to the UP/QOW merger, Port Dodge could access BN, SF, and
UP, and all other Class I rai CCer.
UP/QM merger, USG contends. changed matters for the worse.
service provided by UP has been poor
compecition has been
mcoq.uu. with

" SDIV urges the denial of USG’'s second Plaster Cicy
condition. SDIV notes, among other things, that we lack
authority to impose conditions on a non-spplicant carrier (except
in connection with terminal trackage, which SDIV's 129.81-mile
line, SDIV insists, is not) and that we likewise lack authoricy
to impose conditions respecting track locsted in Mexico.

- 74 -
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analyze the combined impact of the UP/SP Wgrger, the IC/CCap
merger, and the IC agreement. Por ancther thing, uSG is alarmed
by the p-ovision in the IC agreement that makes IC UP/SP's first
negotiating partner respecting imposed conditions in additien to
or in lieu of the BNSF agreement. This provision, USG claims,
ottceunll limits rail competition at Pore

reduce rail access st Pert Dodge

to one (UP). mtmtmmuummtwu
granted haulage rights to serve and switch USG‘'s freight fyom/te
ranbodgom::uwmtmrm:mutmm'o

Fort Dodge plant, on the one hand, and, on the other, the BNSF
yards in Minneapolis, MN (via Masen City, IA), Council Bluffs,
IA, and Sioux City, IA. mtmw‘uumn that the
IC agreement be clarified with respect to USG's Port

and that the IC agreement's anticompetitive impact vi
competitive rail access at Port Dodge be eliminsced.

North American Legistic Services. I:l.l. a Dtvictca":: Mars,
Incorporated (Mars), arranges transpertation at various (]
production units, one of which (Kal Ran Poods, iInc
Kal Kan) will begin operations at s new SP-

Wunotoo, NV, later this yesr. The pet food

plant will be trucked cutbound, but the grain

by-products used at this plant will be hauled inbound by rail.
NALS notes that, although its inbound traffic can be terminated
only by 8P, it can be originated by other tailrosds (in
pParticular, UP and BNSF), and NALS intends that,

initially, its grain will be originated either
m.m.w.nmmyomumm ’

(30 miles sway!, and inbousd freight can be trucked
from Reno to the plant. The Werger, MALS warns, will destroy
competition both at destination (because there will no longer be
a UP/truck option) and at origin (because, cnce any existing
CORtracts expire, a marged UP/SP is unlikely to participate with
BNSF in s joint rate that would allow a mg-w/n oint-line
haul to compete with a UP/SP single-line haul). insists
that the 2-to-1 provisions of the BNSY agreement will nmot protect
Kal Kan: although Ral Xan is ciearly (ss NALS sees matters) a
2-to-1 shipper, in the allow
handle traffic dest
provided for in the
Reno, NALS insists,

t
stop-off and swit
(and, if trackage ri
if the Kal Ran plant is included vithin the Remo switching
district, NALS also asks that UP/SP be required te grant MNSP
reciprocal switching rights into the plane).

nsenferrous and
thst there will
acilities at Bl Paso,
1.0 Q. and also
(1) ASARCO‘s E1
three carriers: §p;
ABARCO
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£o secure competitive rates for-both, and ASARCO therefore fears
that the 3-to-2 reduction at El Paso will impact its competitive
options at Hayden. (3) At Corpus Christi, ASARCO's Encycle
subsidiary is served by UP but is open to roes;reeu switching by
SP, and ASARCO therefore fears that Encycle will experience a
2-to-1 reduction in competitive options; and, ASARCO adds, the
Port of Corpus Christi, through which ASARCO imports on a spot
basis, also will experience a 2-to-1 competitive reduction.
ASARCO recognizes that these impacts might be alleviated by the
BNSF agreement, but claims that the charges provided for in that
agreement are such that BNSF will not be competitive.

(4) ASARCO’Ss Leadville lead/zinc mine is served by SP at Malta
(vaa a8 7-mile truck haul), which means that the Tennessee Pass
abandonment will force ASARCO to set up another loading site,
probably over 100 miles from the mine. Applicants, ASARCO
claims, have given no indication how ASARCO’s increased costs
might be ed. (S) ASARCO, which has in the pust bid its
Mexican traffic between the different border crossings, warns
that the impacts of the merger include a reduction in the number
of railroads serving these border crossings.

CIC Internatiemal Corporatiem. CIC, which produces paper,
plywood, lumber, and forest products, has four East Texas plants
(at Corrigan, Sheldon, Camden, and Herty) that rely, either
directly or via a shortline comnection, on SP’'s Houstenm,.TX-

Fair Oaks, AR line. 1In recent years, CIC indicates, SP’'s service
has been inadequate, and CIC allows that the merger may result in
improved service. CIC adds, however, that the |erger may also
cause certain problems: service on the Houston-Fair Oaks line
may deteriorate further, if applicants use that line for south-
;ound z:!t:: and if I:lr puts its e::gmrh-u trains ? that
ine; the merger also endangers ramodal competition now
provided via both a UP reload at Palestine, TX (which will
clearly be sliminated as a post-merger alternstive) and a RNSF
reload at Cleveland, TX (which may be eliminated as a post-merger
alternative in the wake of the various realignments triggered by
the BNSF agreement). CIC tberefore requests that we condition
the merger (1) by granting BNSF access to all Class III railrcads
and their customers who are dependent on the Houston-Pair Oaks
line (to counterbalance the service problems that will accrue
from added traffic), and (2) 'by preserving the pre-serger
competitive Status qQuo vis-d-vis CIC's customers in Arizenma,
Califorria, Colorado, Missouri, Nebraska, New Mexico, Nevada,
Oregon, Washingten, and Wyoming (to ensure that the competitive
alternatives created by existing relosd operar.ions are not
elirinated by the merger).

Weysrhasuser Campasy. Weyerhasuser, a forest products
company, fears that the merger will adveresly impact the
transpor:ation of all goods across North America, and it
therefore s denial; healthy competition, Weyerhasuser claims,
requizres a of three rail carriers. Weyerhasuser adds
that, in any event, becausc the trackage rights provided for in
the ENSF agreement will not give BNSF a real competitive
opportunity, BNSPF will be unable to provide a real competitive
choice even in the limited 2-to-1 context. urges
that we condition any approval of the merger on: (1) divestiture
tO create & tliree-railroad optian in the Ceatral Corridor;

(2) divestiture to create s three-railrcad option in the Texas
Gulf Coast rugion (from the Gulf Coast to Mesphis and St. louis);
(3) trackage rights to provide a third rail carrier ion
from/to Mexico; (4) trackage rights (or a similar t)
that would allow MRL to access the Bugene, OR, sarket by
operating between Klamath Palls and Rugene, OR, and open
interchange with the Central Oregon and Pacific Railrocad (CO&PR,
which serves two Weyerhseuser facilities in Oregon); and

o,‘.
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(S) competitive eaauug in the Pacific ;E:ut Corridor
(Weyezrhaecuser sSupports pProvisions in BNSF agreement that
cnhay:ec rail-to-rail competition in that eorridor) .

Cazgill. Cargill, which merchasdises agricultural and other
bulk commodities, contends that the Berger threatens to create
significant competitive pitfalls, and therefore urges that if we
approve the merger: (1) to ensure that the trackage rights
provided for in the BNSF agreement will allow effective
competition, we should examine the costs that BNSF will inmcur;

(2) te ensure reascnable access to competitive rail options, we
-ho:u rcgu::: that u%’t,ng’ stations/junctions :. op.: teo
reciproca t F pEe eint-line
Sovemaats, v aould eceaniieh 3 cae BoLivIIe micin
presumptively unressonable the increase of any UP/SP segment of s
Joint movement to & rate (revenue-variable coet) 180%;
(4) to exsure that gatewsys now open remain open, we 4 order
that no gateways now open can be closed by UP/SP post-me~Jer; and
(S) to ensure that UP/SP does not unreascnably refuse access to
privately owned cars. we should require that UP/SP saintain the
present status of private cars on UP and $P.

I3P, Isc. 1IBP, a meat packing
in lowa and Nebraska formerly served
declined and rates increased atfter the or/OM
lines serving these points, ISP
UP; these lines, IBP suggests,
not significant to UP given UP‘s
loading, multiple-car traffic.
problems will follow a UP/SP merger, that -g;r will lessen the
adequacy of transportation to the public ag shipping origins
m::::e:?‘ 1cua't&'a 14 :.r:n-upa:ht" azcc”
rec swit gz at @ origins owa
and Nebraska lmu& on former CWW lines.

mbmt::ux Nills. 8:‘ : wvhich contends :u:. due
ina te Tastructure vay reciprocal switching
charges are structured, Portland, OR, is a 28ilroad int
nightmare, urges that we require (1) that all rail iat

o7 horciinen) 12031 tha 411 Feciprecal svteohiry e e
on shortlines vhat t

reascnable between all cerriers.

Stimsen lLumber Campavy. SLC, which sanufactures lumber,
plywoed, mmm-ammmm.. seeks to
establish a competitive rail envircament that will benefit the
forest products industry and the Pacific Northwest, and therefore
urges us to require: (1) that UP/SP ensure the competitive
posture of Portland area (moerth of ) shippers relative to
pricing; (2) that UP/SP mot .mmediate y abanden or downsise any
: &rg that euu-:.ny offars :° -:::: “2 flexibility; (3) :h: the

agreesant sxpanded open or
traffic moving from origins served by 8P (either directly or via
'} ) to destinations served by SNSP; and (4) that op/8»

shortline
continue UP’'s reasenable ewitching agreemen: with

ma‘mmmmm. Pleadings
mmzuan.mu-uumwmm
related interests.

Temas. Actorney General Norales
denied, and contends: that only three
the majorit ., which has more shippers
than any state affected by the merger., and
shippers served exclusively by either UP or Sp
Berger would reduce (eitber 3-to-2 or 2-.0-1)

-7 -
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competition for s significant volume of traffic involving origins
and destinatiocns in Texas and at the Texas-Mexico gateways.
Texas, the Attorney General claims, has more 2-to-) customers
than any other state, and the Attornmey General insists that
applicants’ definition of 2-to-1 shippers. using points rather
than areas, is too restrictive. The Attorney General asserts,
however, that eccnomic studies suggest that competitive harm
eXi8ts even in )-to-2 markets. The Attorney General argues that
combining the monopoly customers of $P with those of UP will
eliminate the potential competitien that often exists between
nearby railroads, and he alsc argues that intermodal and source
competition are unlikely to be effective checks on a serged
UP/SP. The Attorney General contends that the BNSF agreement
does not address the competitive problems that the serger will
create. and he suggests that BNSF, as a tenant railroad, would be
at a competitive disadvantage and would be further baspered by
operational difficulties.

The Railroad c:—x‘“ ssion of Texas ltt.':'i .:ueh clu.un :h;;ln
the BNSF agreement S not protect competition in paralle
Texas markets, recommends that we deny the serger and asks that,
if the merger is approved, we: (1) grant to Tex Mex
Corpus Christi-Beaumont trackage rights to allow it to connect
with KCS; (2) order (a) the divestiture of SP lines in the
Houston to Chicago, St. Louis, and Memphis corrider, the,
Dallas/Fort Worth to Chicage, St. Louis, and Memphis corridor,
the Dallas/Fort Worth to Houston and South Texas corridor, and
the New Orleans to Houstem, San Antonio, and Eagle Pass corridor,
and (b) the divestiture of related §P terminals, yards, and other
facilities; (3) require that UP/SP agree to the creation of
neutral terminal railroads serving Houstenm, Corpus Christi,
Beaumont/Port Arthur/Orange. Dallas/Port Werth, El Paso, and the
Ric Grande Valley; and (4) require that UP/SP, if it proposes s
post-merger Texas abandonment, include all trackage nece to
ensure the acquiring entity access to rail junctien points. RCT,
which alsc is concerned that increases in rail traffic may impact
public safety, requests that a merged UP/SP be required (S) to
confer with law enforcement officials, traffic engineers, and
public officials in cities and counties that experience a
substantial increase in the number of daily trains, and (§) to
install flashers, bells, and gates at all grade crossings where
the maximum train epeed is great enough to present a haszard to
motorists.

The Port of Corpus Christi, noting that UP and Sp acecount
for 80% of the Port’'s rail business and that the $P-Tex Mex
routing (via Corpus Christi) is competitive with the UP
single-line routing for traffic mOving over the lLaredo gateway,
SUPPOTts the merger but requests: (1) that we impose the BNSPF
agreemen: as a condition; and (2) that, if we determine that the
BNSF agreement does not adequately resolve competitive issues, we
grant a third Class I carrier access to Corpus Christi, including
access to Tex Mex and the Port.

Texas State entatives Robert Junell, John R. Cook, and
Robert Saunders, believ. that the merger will reduce rail
competition in Texas and fearing that the BNSF agreement does not
adequate)y address this competitive harm, oppose the merger
unless ce¢ ain conditions are imposed: (1) divestiture, to an
unnamed ri.l carrier(s) unaffiliated with applicants, of numercus
SP lines, including SP’'s Houston-Memphis, Houston-New Orleans,
-Houston-Eagle Pass, and Port Worth-Galveston lines; (%) trackage
rights, marketing rights, and divestiture of cesrtain UP/SP
Corpus Christi-Beaumont lines on behalf of Tex Mex; (3) trackage
rights on certain UP lines on behalf of South Orient Railroad
Company; and (4) the conditions requested by RCT.
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) ‘wcm.‘a*, The mux:“ mxuuuca-x“::x:. of the State of
ifornia supports |srger but t we require:
(1a) :h:t the ::: of ch.hl:lr lu;::na: be perpetual; ix:) t::,
a t BNSP prov inadequate tition
wurruu‘w‘:: at any California staticn, the m‘“’-‘uu be
empowered to order iate corrective action; (2) that BNSY
Teceive access to all future industries located en the lines
which the BNSF agreement permits it to 8erve; (3) that there be
either a finding that BNSF is committed to
competition in the Central Corrider, or an ozde
to divest a Central Corridor route, facilities,
traffic base to a carrier other than BNSP (although
brief, appears to have withdrawn igs divestiture
(4) that BNSF be granted a perpetual acquire s
Keddie-Stockton Line, exercisable upon a finding that UP has
failed to provide on that line either (a) nondiscriminatory
dispatching eor (b) adequate roadway maintenance or eapital
improvements: (§) that UP/SP (or, at UP/SP's opt
operator) be red to
Falls, OR, to
traffic
and with
as the

carrzier may elect (CPUC, though that locsl traffic on
the Wendel-Alturas portion of the is
negligible, claime that the line sesrves
for attracting new industry, and thersfore
Alturas abandonment); and (6) that the North Coast
Authority (NCRA), which mow operstes the 160-
Railrosd between the Bureka-Arcata-Korbel
which bas receatly negetiated the
140-mile line h:n:‘luusu and .
access to BNSF via trackage rights
between Lombard and e Suisun-p
terms identical to those in the
Tequests: (7) that we require UP/
respacting (a) rail pessenger servi
between San Jese and Sacramento, and (b)
operation of :he Alameda Corridor between
Los Angeles and Long BDeach: (9) that we

the Calexico-Mexicali gateway
potential, and UP/SP either to develop
divest it to

(1) m:menmuhmun -to-
alternatively, (2) that, withim 90 days after approval
merger, UP/SP grant BNSP trackage rights to the twe parcels.
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The City of Susanville (Susanville) and the County of Lassen
(Lassen) oppose the merger and the Wendel-Alturas abandonment and
support the MRL n:rutn application, and contend that the
Modoc Line (of which the Wendel-Alturas Line is a pertion).

- though underused, is an important part of the astional rail
system. Susanville and Lassen indicate that, after the Base
Realignment and Closure Commission realigned (in 199§5) the Sierra
Asmy Depot, which is locsted in Herlong (in Lassen County), by
Temoving one of its missions, a local reuse committee was
established to investigate potential reuses for the depot.
Susanville and Lassen fear thst the work of the resuse committee
could be hindsred by the proposed abandcnment.

The County of Modoe (Nodoc) and the City of Alturas
(Alturas) alsc oppose the merger and the Wendsl-Alturas
abandonment. They state that Modoc and Alturas are currenstly
under consideration as & location for several plants, but that
the plants will be located elsewhere if rail sesvice is
discontinued. Purther, Modoc and Alturas state thst, in 1917,
Alturas °gifted® several blocks of land in the center of the city
to the N.T.0. railroad, subsequently SP. MNoting that the site
was used as & maintenance/repair facility and is now on
Califormia‘s hazardous sites list, Modoc and Alturas reguest
that, if the Modoc Line is abandoned, the land be remediated for
hazardous waste and returned to the city for redevelopmefit .

The County of Placer (Placer), which is concerned that
increased train traffic on the Roseville-Sparks and Roseville-
Marysville routes will generate various adverse
(including at-grade crossing delays. sir pollutiem, increased
tzansport of hasardous materials, and an in the aumber
of “transient® criminals), asks that we consider these impacts
and require mitigating conditions on any approval of the |ssrger.

The Zast Bay Regiomal Park Discrict (Bast Bay District),
which msintains parks and trsils within Alsmeda and Contra Costa
Counties, fears that increased trais traffic oo adjacent UP/SP
lines will generate various adverse ( {increased
obstructions at crossings, increased noise, and increased air
pollution), and asks that we impose conditicnms seQuiring: a
grade separation at Perry Street (Martines), and the
implementation of dispatching procedures to reduce obstructions
at the Perry Street crossing; overbead croes at Wilsen Point
(Pinole), uu/:z .C::ulo).m ho7 Point (, -‘ and
City Csmstery y Stag Area (Martines),
crossings at , White’'s Resort, and Port
trail crossing for Neroly Road (Oakley):; appropriate conditions
such as croes (either grade ted or st-grade) and/er
lstezral ,» 42 any of District’'s pave’ trails are
affected the merger; and noise abatement conditicms,
particularly in the Pinole arsa.

The City of Sacramento (Sacramento) has indicated concern
rm:m ‘s 19th Street Line, whi
whieh be

sa

city. Sacramrnto thersfere requests
that will assure that Sacrasento will
negotiations with UP/SP and BNSP
traffic on the 19th Street Line.
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Oregen. 7The Oregon Department of Transportaties (Or/DOT)
SupporTts the merger but asks that we monitor Central Cozvidor
competition, and suggests that, at the end of this proceeding, we
commence an investigation respeciing open access (Or/DCT has in
mind that .ummrnn-munnums:ommrm
OP/SP). Oz/DOT tly continues to oppose the Wendel-Alturas
abandonment, which, 0r/DOT fears, may harm Southern
shippers by reducing their ability te compete effectively in
sastern markets (0r/DOT fears that the alternative route, via
Roseville, CA, may not be a um;tun alternative for many
Southern Oregon shippers). Or adds that the Wendel-Alturas
Line should be retained at least until UP/SP has had a chance to
implement infrastructure and operating ismprovemsnts needed to
sezve all customers in a competitive manner.

Momtama. Governor Racicot, noting that BNSF monopolizes the
transportaticn of bulk commodities from Montana farms tO market,
fears that the BNSF PRA, which will be limited to traffic moving
trom/te points west of the Billinge-Navre line, will have an
ancicompetitive impact on farmers located east of the Billings-
Havre line (who account for 45% of all Montana grain). Governer
Racicot therefore requests: (1) the modification of the RNSF PRA
to allow UP teo handle (a) all commodities originating in Montana,
and not just a limited number of commodities, and (b) traffic
moving from/to all peints in Montana, and net Zun peints in the
western half of the state; (2) the expansion of thes BNSF PRA, as
thus modified, to allow UP to handle all Montana traffic via the
Silver Bow gateway (which provides & much shorter route to the
Southwest and the Cantral West), and not just via the Portland
gateway; and ()) either (a) & guarantee by UP of the continued
integrity and operation of the Butte-Pocatelle Line, with 20-year
Soard oversight to ensure that the guarantes is honored and that
UP's competitive position is adequately maintained, or (b) the
sale of the Silver Bow-Pocatelle line to MRL, together with a PRA
(similar to the BNSF PRA) for all traffic moving over Silver Bow
zmtnxmmm.m. with the same guarantee of ceantinued
sarvice.

Idahe. The ldaho Barley Commission and the ldaho Whest
Commission (IBC/IWC), neting that UP bandles the major portiocn of
outbound ldaho rail freight, fears that the merger will worsen
the captive shipper status of Idaho farmers by tamun!'un
monopolistic comntzel UF a has in Southern Idaho. C/INC
asserts that, under the BNSF + gTain producers in other states
will receive access to competitive rail service, but most ldaho
g:u’a producers will (the BNSF PRA will benetit eanly those

Idll:o)i
competitive Tate
than is available

and result ia
of 3 ‘s sast-wvest traffic.
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Colerade. Governor Romer supports che merger, and indicates
that UP has made commitments Tespecting: employee impact; the
tim:ng for sctual discontinuance of service on Colorado lines
targeted for abandonment: the viming for removal of abandened
track; the sale, to Colorade or its designes, of part or all of
the abandoned track for its net liquidation value within the
first 12 months after the merger; the possible conversien of
abandoned corridors to trails; and the identification of
environmental issues in the corridors targeted for abandonment .

The City of Pueble lwe)mmtmm

Coleorade abandonments |( ~Malta-Leadville, Malta-Cafion City,
€h, it fears, would deprive Pueble of

access to transcontinental rail service, would increase truck
traffic on roads serving Pueblo and neighboring communities.
would result in the eliminatien or crassfer of 139 full-time jobs
ee-oum = 5 Ry - ¥ A R o .;::3 Bossass of

13 or future 117 Jpaent ects o
the iu‘:':: :::ou to un:z east-west nev::.‘:.u sP'e 1:;..
Pueblo as ¢t we condition any spproval "eTger
requiring UP/SP to sell SP's east-west route to MRL for vemtinued

freight operations.

The Associated Governments of Northwest Colorade (AGNT) ,
composed of Moffast, Routt,. Ric Blance, Garfisld, and Hasp
Counties, fears that the merger, by allow UP/SP to faver PRB
coal vis-A-vis Northwest Colorado coal, wil jecpardize the
economic underpinnuings of Northwest Colorado. AGNC therefore
opposes the ::!.r unless UP/SP makes a commitment to meintain
competitive hauling rates for Colorado coal.

Nevada. The Public Service Commissicn of the State of
£7om, a4 indeed may be DeeLivery eciissses vAll met beneti:
rom, ®may negatively ’ asroer
the related BNSPF and URC agreesents,
should be conditioned (1) wigh ° 8CCe80" provisiens that
would require UP/SP te grant to rd-pasrty railroads such as URC
:nelur Tights to provide single-line servics to existing and
nev utility stations. PSCNM, uoting that the JNSP will
allow BNSF to with the Nevads way Dear
Shafter, insiscs (2) mc‘w/:v oﬁd 2ot be allowed to .

ghts compensation fees t would inhibit cempetition

for the interchange traffic. PSCN maintains that Nevada shippers
mzm-mwmw/nmmmuuxouma
either ‘:'uznu. and mna
operat iz::a.u
in no more 3 years,
to ueu'uu‘ the level of
prospect ©
rights agreements.
required (a) to establish systems
inguiries from
public, and (b)

pertaining to
(S) chat we
rail traffic
and Wells. - ’

e have :\hu.uu
=n Reno M “W'o n2iee m.
&ir and nccr“:‘u:!uy. and increased for
accidents), contends that, without specific conditions to




