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mitigate adverse environmental impacts. the merger should be
denied.

The Town of Fernley (Pernley), which notes that the SP line
Tuns the length of the town and that there are only two crossings
in the town, indicates that it would like to be included in
consultations and negotiatiens inveolving the UP/SP serger.

The City of Winnemucca (Winnemucea) and the County of
Humboldt (Humboldt), which fear that the anticipated increase in
train movements on the SP line ) will result in
increased delays at crossing gates, increased potential for
pedestrian injury, increased air polluticn, and increased noise
pellution, have ted two mitigation alternatives:

(1) construction of a grade separationm at Bridge Street, the
street that intersects with $P in downtown Winnemuecea; or
(2) rerouting of traffic from the SP line (wvhich bisects the
central core of Winnemucca) to *he UP line (which skirts the
northern edge of the city), which would Tequire a new UP-SP
connection near Rose Creek.

Ransas. The Xansas Department of Transporcation (Xa/DOT)
SUPPOrts the merger, provided that certain problems can be
resolved. (1) To ensure that rail service will remain available
on the Puebleo-Heringten line, Ka/DOT would SUppOTt a lease or
sale of this line to anotlier Class I railroad. 1In the event the
line is sold or leased to a shortline. Ka/DOT asks that we ensure
that the new cperator has a good operating history and that it
has competitive access to Class I connections and markets in
Salina, Hutchinson, and Wichita. (2) Because Wichita will suffer
8 3-to-2 reduction in rail competition, Xa/DOT requests that a
third Class I railroad be brought into the Wichita market.

(3) Ka/DOT, which fears that increased UP/SP tratfic denmsity will
worsen historic problems with rail crossings in Wichita, Tequests
that we attempt to craft a solutionm to this preblea.

(Sedgwick) and the City of Wichita (Wichita)
Feroute trains via the north-scuth line
ck/Wichita, thus increasing the occasions on whi‘h

highway traffic is blocked at 26 gTada crossings on busy arterial
streets in Sedgwick County, and particularly in Purley, Kechi,
Wichita, and Haysville. ck/Wichita, which claims that t)»
cost of constructing over/ - 8 is prohibitive and whice
asks that we impoee a conditieon ing any increase in the
number of trains operating daily through Sedgwick/Wichita,
suggests two alternative routings that UP/SP could utilise. One
alternative would reguire UP/SP to Secure trackage rights over
BNSPF's -Wellingten (via Bwporia, Elliner, Rl Dorado, and
Mulvane) line, which comnects with UP at Topeka and Wellington
but which bypasses Purley, Kechi, Wichita, and Maysville. A
second alternative would require UP/SP to continue to route UP‘s
trains vis Kansas City, thereby avoiding Sedgwick/Wichita

altogether.

E:laq“:‘u:y.. (Abiiu‘m :mm: it vui‘h;’
negat Yy impact an anticipated post-merger increase
train traffic passing through Abilens.

Misnesdti. The Mimnesota Department of Transportation

(Mn/DOT) Supports the merger provided that UP provides
(1) m::hmmlyulnmauwumn‘

-mxmam-szxumugamm
consideration during each harvest Ssascn; (2) cthat switehing at
Winona, MN, will be improved, preferably by giving DMAE switching
rsm-e::ur:gtu mmummmmu
elevators; (3) t geographic reetrictions em traffic in
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the Roseport Terminal will be lifted: (4) that, to alleviate

competitive problems in Minnesota. the Southwest. and the Nest,

and on routes to Mexico, additicnal agreesents, including

agreements respecting joint track ownership with other carriers,
will be tiated; and (S) that UP will honor its commitments

* vegarding line sales, abandonments, and employment in Mimnesota.

Azkansas. At

£
lines, and the closing of machine shops, yards,
locomotive facilities. The Attorney General, arguing
SNSF agreement does not solve the compatitive problems that the
serger would create, contends that UP/SP should be required
either to divest certain lines, particularly the line between
mwmm.uummwma
competing Class I railroad will have access te thoee linss.

Washiagtea. The Waghingten t of tien
(¥a/DOT) is skeptical that BMSF will be a visble competitor in
the Central Corridor, and contends that acquisition of a Central
Corridor line by a regicnal or a shortline may produce more
effective tition, prevent abandonments, and cffer Mashington
shippers an alternstive route. Wa/DOT therefore that we
consider a conditional grant of the BNSF agreemant’'s Central
CosTidor trackage rights, and that we retsin jurisdictien te
order divestiture, joint ownership, or third carrier
rights if BNSF fails to provide adequate competitionm.

Iowa. The Jowa Department of Transportatico (Ia/DOT) fears
that there will be a reduction in competition in the corrider
connecting lowa tom&u.t.;uun‘hnmpuug. and
claims thit, even with the: and IC agreements, UP/SP will
ioportan: 5o Sove: Ta/DUT theseterl ciivercs CLuigRS mevessnts
important to Iowa. Ila ore
that conditions are isposed .&—‘. e!mtmu:

trackage rights or line sales to a I casrrier to
reduce potentisl UP/SP market dominance in that corrider.

Uteh. Govermor Leavitt supperts the but seeks
certain conditions: (1) to create a competitive emvircament, s
reduction in the BNSPF trackage rights fee from 3.0 mills to
2.5 mills; (2) to emulate (or provide a te for) a
competitive environment, & requirement that be an amnual
audit, paid for by UP/SP, of rail rates in similar rail markets
that enjoy the benefits of intramodal competition (it
understood that, if the audit reveals that rates
in similar markets are higher than UP/SP rates Otah
shippers, UP/SP would be required to provide refunds to affected
Utah -uzun and (3) to preserve our jurisdictiom in this
satter, establishment of oversight for at least 1S years.

LABOR PARTIERS. Statements respect the proposed merger
have been filed wuutmtu‘?'

Srotherhood of Maintenance of Way
icipating collectivel ::.’mmnum
3 vely as
(ARD) , meut-l that the merger be rejected foz'a variety

* ATDD is & Department of the Brotherhood of Locomotive
Engineers (BLE).
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of reascns: because thousands of jobs will be lost: because
applicants intend to abrogate or modify existing collective
bargaining agreements (CBAs), and thereby to effect massive
changes in the rules and working conditions of UP/SP employees,
he procedures required by the Railway Labor Act
will reduce competition, and allow
engage in collusive behavier, throughout the
West: and because, given the impsct on workers and en
competition, SP's financial problems do not justify approval.
ARU asks that we condition any approval of the merger by imposing
both the conditions set forth in Navw Yozk Dock. 360 I.C.C. at
84-90, and the additional conditions described be H

Conditions Reguested: Scope of ¢9 U.S.C. d23¢1(a). ARU
asks us to hold that the scope of the immunity applicable to the
meryer is limited to actions takea to actually consummate the
financial aspects of the merger (the &cquisition of comtrol
SP, che common control of UP and SP, and the merger of UP and
SP), and that Article I, Section 2 of the
conditions will prevent UP/SP from using 49 U.S.C. 11341(a)'to
abrogate, modify, or "rationalize® existing CRBAs. Alternatively,
ARU asks us to hold that the scope of the immunity applicable to
the merger is limited to actions specifically set forth in the
application and the proposed operating plan. 1In either instance,
ARU alsc asks us to state specifically that approval of ‘the
merger does not amount to approval of applicants’ plans to
abrogate, modify, or °*raticnalize* existing CBAs.

Conditions Reguested: Cherry-Picking.
if we believe that °rationalizatica® of CBAs is inherently s part
©f our approval of the merger, we should order that any .such
"raticnalization® should be accomplished by allowing UP/SP’s
unions to “cherry-pick® from existing UP or $p agreements (i.e.,
by allowing the unions to select from among the provisions in the
CBAs now in effect on the railroads involved in the merger) .

Conditions Requested: Reimbu sements To 8P Bmployees. ARU,
noting that between 1991 and 1995 various S$P unicns sade wage
concessions in comnection with $P's financial difficulties, and
further noting that SP wages did no: regurm to the national
ievels uncil after 1995, maintains “hat, if shareholders are to
be rewarded for their investments in S$P, it is only fair that
union members should similarly benefit from the Werger at least
to the extent of repayment of their investments (their forgone
lump sum payments and their deferred wage increases) .

Conditions Regquested:
viewing the BNSF
ve should
Docket N>. 32760 lead proceeding, or, is the alternative, that we
should impose the New York Dock conditions en the ¢t rights
provided for in the BNSF agreement. ARU insists that >4
imposition of the Mgw York Dock conditions on the trackage rights
provided for in the BNSF agreement will provide full protection
for esployees, by allowing for a comprehensive implementing
arrangement prior to implementation of the trackage rights."

Conditions Requested: Riring Preferemce. ARD suggests
that, sznumzwmwmumam

* In Decision No. 30 (served Apr. 18, 1996), wé denied
ARU’S ARU-9 motion seeking the designation of BNSF as a
co-applicant, but without prejudice to ARU’s right to continue to
argue that the New York Dock conditions should be imposed on the
trackage rights provided for in the BNSF agreement .
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trackage rights provided for in-the BNSF agreement., we should at
least modify the hiring preference provision in the BNSF
agreement (which provides for a form of hiring preference for
work on, Or related to., the trackage rights lines and the
acquired lines). The modifications ARU has in mind would be

- patterned upon the New York Dock conditions, and would make the
preference mandatory and subject to hegotiations with the unions.

Conditions Reguested: Contracting Out. ARU also asks that
wve require UP/SP and BNSF to utilize bargaining unit maintenance
of way employees and signalmen for all merger-related track,
right-of-way, and signal comstruction and rehabilitation work.
Thie is work, ARU claims, that employees Tepresented by BMWE and
BRS historically have done and that they are fully capable of
doing; but ARU fears that, although such work is required to be
done by such employees under their Scope rules and past practice.
applicants may nevertheless attempt to contract out such work.

Conditions Requested: Annual Reports. ARU, noting that
applicants claim that the merger will generate pubiic benefits,
asks that we require UP/SP to submit annual Teports demonstrating
how the forecast benefits in the area of cost-savings (including
labor costs) are utilized, and how much is either (a) passed on
to shippers through rate reductions or deferred rate increases,
(b) reinvested, (c) distributed to shareholders, (d) paigd in
executive salaries and bonuses, or (e) shared with employees.

Internaticusl Brotherhood of Teamsters. IBT requests that
any approval of the merger be conditicned by Tequiring UP/SP to
divest three subsidiaries, to grant Nay Xozk Dock protection to
the employees of a fourth subsidiary, and to file seni-annual
reports regarding diversion of truck cargoes.

Overnite Transportation Company, Pacific Motor Transport
Company, and Southern Pacific Notor Trucking Company. IBT actes
that 49 U.S.C. 11344 (c) provides, in part, that we can Qgpm a
45 U.S.C. 11343 transaction in which a railrcad or an af iliate
is an applicant and in which a moter carrier is involved enly if,
among other things, the transaction will emable the rail carrier
to use motor carrier transportation to public advantage in its
cperations. IRT therefore contends that we cannot
control of UP/SP and the three
applicants,
and PMT independent and SPMT inactive, have made clear that ¢t
will not use these motor carriers in furtherance of UP/SP's Ta
operations. IBT adds that, because such
approved under 49 U.S.C. 11344, it certainly cannot be exsmpted
under 49 U.S.C. 1080S; 49 U.$.3. 1080S(g), IBT notes, provides
that the 49 U.5.C. 10505 exemptiocn authority cannot be used te
authorize interwodal ownership that is otherwise prohibited. IBT
therefore concludes that we must either disapprove the UP/SP
merger or order the pre-merger divestiture of the three motor
carriers (altbough IBT allows that, inasmuch as SPMT is currently
inactive, we could condition UP/SPMT common centrol by requiring
that any tt’uun SPMT ocperations be auxiliary to UP/SP rail
operatiens) .

Union Pacific Motor Preight Corporatien.
applicants have mot scught authorizatiom for
and Unicn Pacific Motor Preight Corporationm |( p
subsidiary), comcludes thst applicants must believe that UPMF is
8 railroad company rather than a motor carrier . which
would mean (IBT indicates) that UPMF employees be entitled
to mandatory laber protection under 49 U.$.C. 11367. UPMF
employess, IST adds, should be entitled to mandatory labor
Frotection becsuse they are engaged almost exclusively in
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supporting rail operations within rail yards, and they are
therefore °rail employees® for the purposes of 49 U.§.C. 11347.
The tasks performed by these employees, IBT maintains, f£all into
three basic categories: (1) ramp drivers (°"hostlers®) and

who move trailers and containers within rail yards and
assist with such sovements; (2) crane cperaters who lcad and
unload containers from trains; and (3) mechanics who Tepair
trailers and other wm:. IBT insists that, becasuse the
jobs currently pert nmw‘}:!-umm«.um
railroad industry, these employees ( ike over-the-road truck
drivers) possess skills that are not ly marketable outside
the railroad industry and would therefore have difficulty f£inding
compsrable employment elsewhere. Recogniszing that we may
determine that UPMF employees are not eatitled to sandstory
Naw York Dack laber protection under 49 U.S.C. 11347, IBT asks in
the altesnative that we impoee .bmm protection in favor
of UPMF employees as an exercise our discretionary power under
49 U.S.C. 131344 (c).

Diversion Reports. licants. IBT notes, claim that UP/SP
will divert significant volumes of carge from over-the-rosd truck
carriage to rail. These diversioms, IBT insists, may harw the
public interest becsuse they may be cbtained in part by nen-
ceTcau:ory pricing, and because, even if not sc cbtained, they
will result in significant job losses in the moter carrier
industry. To provide a mechanism for moniteoring competitive
impacts on the rail and motor carrier industries and on services
te shippers, IBT requests that we condition any mssrger approval
by requiring UP/SP to file semi-annual public reports indicating
the volume of traffic diverted from truck csrriage and the rate
of return (ratioc of revenue to fixed costs) for such carge.

TraaspertaticacCommmications Intarsatiemsal Uaies. TCU
fears that the -:gc will have broad anticompetitive effects:
a merged UP/SP, clains, will ligze rail traffic in much
of the West, will contrzel virtually all traffic to and from
Mexico, and will dominate the transpertation of particular
products including coal, plastics, and petrochemicals. The claim
that SP will fail wichout the msrger, TCU insists, is net valid;
SP, in TCU's view, simply does not face the distinet likelihood
of insclvency. With respect to labor impacts. TCU contends that
rger should be denied on account of the dispropertionate
impact it will have on employees who either work in certain
crafts (especially the clecrical craft) or reside in certain
states (in particular, Califeornia). And experience teaches, TCU
adds, that the actual number of jobs lost will far exceed the
estimates provided .{ spplicants. TCU insists that, if the
. 4t should be made subject to the standard
3 N

tien Trades Department. The Transportation Trades

“(m) opposes the merger, which it uutu;‘ threatens
competition, represents an unnecessary consolidatien market

., and will result significant job losses and dislocation
moter industries. The

e
i1y
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employees protective conditions ‘that go beyend

And, TID adds, we should not al ow applicants to abrogate or

modify CBAs through the misappli. ‘tion of 49 U.S.C. 11341(s).
That. TID maintains, would amount to & seizure of private

- contract :;:hu under the pretense that CBAs are an impediment to

the successful consummation of an approved railroad transaction.

Uaien Lesals. John D. Ficsgerald, a United Transportation
Union (UTU) general chairman for certain BN lines, opposes the
merger movement in the Western District (the comsclidation of the
four major carriers inte two, BNSF and UP/SP), and us to
consider the UP/SP merger on a consolidated basis wi
BN/SF also
provision in the BNSP in present
invelves the grant to trackage rights ween Saunders,
W1, and Superior, W1 (overhead rights only, with access to MERC
Dock in Superior), and over the Pokegama comnectiocr at Saunders.
These rights, Mr. Pitzgerald fears., will enable UP/SP to divert
traffic from BNSF, and will theref
employees; and he therefore
affected by the Sub-No. 1 trackage ri
New Yozk Dock protect ', including an imp
with UP/SP and its employee organizations.

Charles W. Downey, a JIU general chairmsn for lines of SPCSL
and GWWR,* fears that the agreement applicants entered into
with GWWR, by altering radically the preseat work arrangements
applicable to SPCSL and GWWR operations, will wreak havec upen
the rights of persons wloyo“ Dy SPCSL and VMR in the Chicago-

Railway Company (CMW). ¢
now performed by SPCSL empl
insists that fairness

an implementing

prior to consummation
agreement be subject ¢t
conditions.*

® Mr. Downey‘'s late-filed statement was accowpanied by his
CWD-2 petition for leave to intervens and to become a party of
recori. The petition will be granted.

® Mr. Downey contends, among other things, that the
sr.:.::mwum-mu-wmxecusu
.c.” - 0ie AR » . LX) b [ Vole

-l

M0 and _Chigcage, I, 7inance 22
8 Oct. 31, 1909) (8lip op. ac 2-3). upen® is
not an accurate characterization; the ICC simply noted that
certain arrangessnts were consistent with the conditions it had
:-ud in approving the acquisitiocn, by SPCSL, of OM‘'s Chicagoe-
g. w. wi

I ERTR

® 1In their UP/SP-250 response to Mr.
licants contend: nothing [
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Clarence R. Ponsler, a UTU general chairman for the Alten &
Southern, fearing that the operations envisioned by applicants
would create havoc for persomnel employed by the A&S, urges the
denial of the merger and the Sub-Neo. 3 petitien.

Joseph C. Szabo, UTU’s Illincis legislative director, urges
denial of the three proposed Illincis abandonments.

Dan Potoshnik, the secretary of BLE's Division 092 (UP lines
in the Seattle area), fears that, in comnectien with the merger,
work that could be done by Divisicn 892°s members will be
diverted to BNSF.

FEDERAL PARTIRS. DOJ, DOT, DOD, USDA, and DOL have
submitted comments in this proceeding.

United States Department of Justice. DOJ contends that the
merger would have 3-to-2 or 2-to-1 impacts in bundreds of traffic
corridors throughout the West, involving such commodities as wood
products, intermodal freight, agricultural products, iron and
steel, and plastics. The BNSF agreement, DOJ notes, will not
remedy the loss of competition in any 3-te-2 marke:, and, DOJ
adds, for various reasons {ancluding an excessive cocwpensation
Tate, inadequate guarantees to ensure service quality, and other
factors that reduce BNSF's incentive €O compete using the
trackage rights provided for in the BNSF aAgreement), BNSF is
unlikely to be an effective competiter even in the 2-to-1
corridors. The BNSF agreemen
inadequate remedy, and its
oversight conditions
efficiencies claimed
overstated, and, in any event, are not enough to outweigh the
probable anticompetitive effects of the merger. The claims that
an independent SP would not be a viable competitor, DOJ argues,
are unfounded. . DOJ claims, is not a failing firm within the
well-escablished antitrust definition: it has successfully raised
capital in recent years; its operaticns have shown some
improvement; and, absent a merger, it is likely to have other
sources of funding for capital expenditures, iscluding improved
cash flow from operations, potential additional borrowing and
lease financing, and additional real estate sales proceeds. And,
DOJ adds, there are alternatives to the proposed merger that SP

a sale of itself in whole or in
pieces to a .mny other than UP. DOJ therefore concludes that
the merger be denied.

DOJ asserts that, if the werger is spproved, the competitive
problems that will result can be adequately remedied enly with
extensive divestitures that will allow a DAV COmMpPetitor access to
markets where shippers would otherwise face a monopoly or a
duopoly. DOJ insists that the divestitures must include, at the
very least: (1) cne of the two parallel north/south routes from

D:(mcy : ire that an implamenting

Mr. ‘s Tequest t we require t an iwmplamen

agreement be arrived at tummmtpﬂu:
consummation of the UP/SP merger, applicants contend t no
implementing agreement is needed at all because nothing in the
GWWR agreement will change existing ope: . And, with
respect to Mr. ‘s Teguest that be applied to
the GWWR agreement, applicants contend that, if any of the
operating changes that concern Mr. Downey ase ever implemented,
adversely affccted SPCSL employees will be fully covered pursuant
to the standard labor protective conditions that applicants
expect will be impre- ' in this proceeding.
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the Gulf Coast to the eastern giteways, specifically the routes

zadiating from Houston, north through Little Rock and Memphis to

St. Louis; east to New Orleans; west to San Antenio; and south to

Srownsville; (2) one of the two Central Corrider routes from
mzcuumgum:uncuymm:om-uucy; and

© (3) sufficient lines to preserve a third

between Los

distances are shorter, and if there are, ultimately,

suitable railroads), but DOT insists that, in the circumstances
©of this case (where the traffic volumes are huge and the
diataa:u zmlnilu:‘mz-::.‘::lmfo&muu%
remotely comparable railrcad West), trackage 8
provided for in the BMSF agreesent are eimply

DOT adds, BNSF's stance in this

the o::tmu of g::c mut‘t:lu 11

therefore opposes merger ess

require: in the Texas Corridors |

Eagle Pass, north to

Brownsville; and from

the parzllel lines be divested.

the Central Corridor

retain nee:u u=‘ san l::.n:e to Bagle through = ¢
tra b ¢ m . OB w"’mm‘ .
nq&xk:c”aly' the transfer of SP's trackage mm

* DOT contends that divestiture is nmot the optimsl
solutien in the Central Corrider
from the Bay Area to
5ot arpuce thae sai

£ 2 4
sufficient gathering
Corrideor iters.
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United States Department of Defemse. DOD notes that the
American rail network is an important element of the natiocnal
defense transportation infrastructurs, and that UP and $P (which
together serve 46 DOD facilities) are two of the railroads whose
lines have been included in the Strategic Rail Corrider Network
(the network of commercial rail lines that have been deemed
important to national defense). DOD, noting that UP/SP would
continue to provide rail service to these DOD facilities,
indicates that the merger would therefore be compatible with a
sctrong naticnal defense transportatien infrastructure. DOD
further indicates that the proposed abandonments would net
adversely impact either specific DOD installations or the
Strategic Rail Corridor Metwork. DOD, however, is concerned
about the 2-to-1 impact at #ix DOD installations: Pine Bluf¢
Arsenal, at Pine Bluff, AR; Red River Army « 8% Defense, 7X;
lLone Star A-aguen Plant, at Defense, : ucga :::y
Depot, at RHerlong, 3 Army Depot, at iyoth, :

Defense Depot Tracy, at la , CGA. DOD concedes that the BNSF
agresment provides that BNSF will be able to provide e::z:zn
service to all 2-to-1 customars, via esither trackage ri '
haulage. ratemsking authority., or other mutually acceptable
means, and DOD further concedes that the BNSF agreement allows
BNSF to serve the Pine Bluff Arsenal. DOD claims, however, that
the BNSF agreement specifically precludes BNSF access Via
trackage rights to Defense, TX, and Herleng, CA, and that the
agreement appears not to include the trackage :1gu necessary
for BNSF to ummu-{.?rundmtmﬂ Tracy. DOD
adds that it has not yet worl out with UP/SP the epecifics of
how BNSF (or another railroad) will actually provide competitive
access at the five installations not provided for in the BMSF
agreement. Such specifics, DOD insists, should be in place prior
to approval of the merger. .

United States Departmant of Agriculture. USDA is concerned
that the merger will allow UP/SP and BNSF to dominate the West,
and is concerned in particular that these two railroads will
contrel all movements of wheat from the lLower Plains States
(Kansas, Oklahoma, and Texas) to Gulf ports and Mexicar gateways.
The BN/SF merger, USDA claims, reduced competitiom for aany
shippers in the Lower Plains, and USDA fears that a UP/SP nerger
also will reduce competitive cpticns and alternatives for nany
shippers in this region. A UP/SP merger, USDA adds, alsc has the
potential to affect adversely U.S. competitivensss in foreigm
trade, particularly to points on the Gulf, Pacific Cosst,
and Mexican gateways. therefors opposes the merge:.

United States Department of lLador. Preserv. competition
in the already concentrated rail industry, DOL cates, is
vital to businesses and communities and ensures continued jeb
opportunities for railroad employees, and DOL therefere urges us
to examine the impact that the merger will have en rail, mseoter,
mmmmummuuumamyun.

u:m-rmmzmwn?g 1:. turn now
te ings eat previocusly referenced respecting line
segments for which applicants seek abandonment (in esowe
instances, aba.donment and discontinuance) authorisstien.

%(...continued) .
establish in advance formal annual to zeview the
effectiveness of the trackage rights so modified, and be prepared
to order divestiture or transfer of the modified trackage Tights
to another railroad.

- 9 -
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General Comments: RTYC. Rails to Trails Conservancy (RTC)
ask: that we impose: conditions to maximize opportunities to
preserve rail corridors for :ail banking, interim trail use, and
other compatible public uses; and appropriate public interest,
public use, environmental, and histeric preservatica conditions
as well. Without such conditiens, RTC warns, approval of the
merger would constitute s major federal actiom with significant
adverse envirommental impacts, and would therefore the

sought to issue CITUs and NITUs
(Certificates and Notices of Interis Trail Use or Abandonment)
not for the customary 180 days (subject to extensiem) but instead
for a 2-year ied. RTIC therefore requests that we en
all serger- ted abandonments two conditions, each effective
for a period of 180 days tollowing the date UP/SP actually ceases
to use the relevant line and othervise consummates an
abandonment: (1) a conditien our jurisdiction
issue rail banking or other appropriate orders; and (3) a
condition barring UP/SP from di ing of or otharwise
cransferring (other than for ic use) any real estate
interests, bridges, culverts, or similar stcructures.”

General Comments: Applicants. With respect to thg Colorado
abandonments, aspplicants state that they are will to negotiate
trail use (i) with the State of Colorade or its des gnees, and
(ii) with u:z.m parties that have filed trail use requests,
so long as state of Colorado is le to negotiations
with sueh parties. zon-Colorade
abandonments, mu
trail use for of the lines covered
any or all of the partics that have made

Colorado Abandonments. Statements reagpecting the Towner-
NA Junction, Sage-Malta-leadville, and Malta-Cafion e“¥h
abandonments have been submitted by various ies. City of
Florence, the Transportation Committes of Counties,
inc., and CLUB 20 (a Western Colorado coaliticm of counties,
‘communities, businesses, and individuals) claim that these
abandonments would have a devastating impact
Shat ve Conditicn amy GPPTOVEL 6f She! soriictyiieretors Tequests
that we tion any e yar t
(i) that the transcontinental maism line :‘tuz mue: be
rc:::ud (r::h»; by uvuut:c!r.:lmuo: railroad); (3) that
UP provide a 24-month pari ° at-! inal merger approval
to allow state, local, and private emtities to formulate & plan
Creck nd Tnprevmsacsy dad 131 ‘that CRTES prane Tau Srasec et
cra 83 t grant te O

subdivisions a right of first refusal for the
of the cerrider.

' assger unless UP/SP retains all mt;jch and rail
vt KR o i the “but the
e X o
abandcament- lines to isterested buyers.

A statemant respecting the three Colorado abandonments was
submitted joinel the U.S. Department of Agricul . Roeky
Mountain Jm..'.:a' the U.S. Department of the + Bureau

" Madison County Transit (MCT) supports the two public
interest conditions requested by RTC.
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of Land Management, Colorade State Office (collectively, the
Agencies). The Agencies note that, upon abandonment, the

United States will acquire, by reversion, much of the right-of-
way of the three Colorado lines. The Agencies therefore request
that we impese on these abandenments certain conditiens requiring
the Railroad: (1) to resolve title encumbrances (i.e., clouds on
title) unacceptable to the United States; (2) to inventory all
utilities, fiber optic cables, and other linear uses within the
rignts-of-way, and to notify the ownsrs/managers of these uses
that. they must apply for authorization for portion of the
right-of-way crossing National Porest System lands or Public
lLands; (3) to assess and remediate hazardous materials and toxic
spills along the three corridors, as necessary: (4) te clear the
rights-of-way of any trash and discarded or abandoned eguipment,
including railroad ties, lights, and ewitches: (S) te inventory
and classify, in consultation with the Agencies, all bridges,
crossings, and culverts for retention for public use or removal
by the Railroad; (6) to include a statement in any deed or
transfer of property to a salvage OpPerator or entity, that the
transfer does not include any lands or interest in lands owned by
the United States; and (7) to obtain concurrence from the State
Historic Preservation Officer or provide a formal Determination
of Eligibility for historic site evaluation.

Towner-NA Junction Line (Colorade). 0Of all the abandonments
proposed in this proceeding, the Towner-NA Junction abandonment
has generated by far the most intense cpposition, and the
intensity of this cpposition has been greatest in Kiowa County.
Statements protesting the Towner-NA Junction abandonment have
been filed by, among others, the Kiowa County Boasd of County
Commissioners, Kiowa Schoel District No. Re-2, the Town of Eads,
the Town of Haswell, and numerocus individuals, including, but by
no means limited to, many members of Kiowa County WIFE (Women
Involved in Farm Economics) Chapter #12¢. The , e, it is
argued, will have a devastating effect on economic activity in
Kiowa County because farmers and grain elevators rely entirely
upon this line for shipment of grain to market. The direct loss
of tax revenue, it is further d, will severely cripple all
local government operatiens, including the schools (Plainview
Schoel, for example, which is one of only two schools in Kiowa
County and which has an enrollment, for kindergarten through
12th grade, of approximately 86 students, stands to lose $75,288
antually if the Towner-NMA Junction Line is abandcned) . Roughly
20% of Kiowa County’s tax revenue is derived from the rail line
and rail usage, and other local governments within the County
alsc are funded, in sowme messure, by the rail line (the Town of
Haswell, for example, which has an annual budget of $35,000,
fears the loes of its $1,000 annual rail assessment). Parties in
Kiowa County generally urge the denial of both the merger and the
abandonment, although a few ask, in the alternative, t the
abandonment, if approved, be delayed to allow local communities
time to respond to the loss ©of rail service and tax revenue.

Opposition to the Towner-NA Juncticn abandonment also has
been expressed by parties based in Crowley County, including the
Crowley Covaty Boasd of County Commissionsrs and the Towns of
Crowlev and O Springs. These parties argue that the
abandcament will have 8 devastating ecomomic in Crowley
County, both in terms of rail service (because local feedyards
depend on rail) and in terms of tax revenue (Crowley County fears
the loss of the roughly 15% of its tax revenue that is derived
from this line; the Town of Crowley fears the loss of 36% of its
own tax base). Opposition to the Towner-NA Junction abandonment
also has been expressed Dy parties based outside of Riowa and
Crowley Counties, including tbe Prowers oma:! Board of County
Comnissioners, which maintains that the rail line is a vital
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economic link for all of Southeist Colorado. The abandonment of
the line, it is » will lead to & decline in econcmic
activity, which will cause at least some local businesses to
close and some local residents to leave, and the 1oes of even a
part etmmunuycuuaumueae!mnﬂSm
provided by local governments at all levels.

Trails Act statements® respecting the Towner-NA Junction
Line have been filed RTC and by the State of Colerado, acting
by and through its and Recresaticn Departaent.

Tennessee Pass Line (Colorado). 'ruenn generally
address the -Malta-leadville and -Cafion City Lines
ssparately ( have filed a petition respecting the forwer and
an application respecting the ::uc). h: auserous ’.::u have
addressed them as a package. previcusly noted, we er to
the two lines collectively as the Tennessee Pass Line.

The Town of Aven insists: that the Tennessee Pass Line is &
single continucus line; that segmentation of the administrative
process intec a petition and an spplication is artificial and
serves only to subject the Sage-Malta-leadville abandemment to
less vigorous scrutiny than the Malta-Cafion City abandenment; and
that less vigorous scrutisy of the former is not in the public
interest because that ssegwent is the wrre enviremmentally
o b 2 °§.§i‘3 ::" n? ad ’gtedu. cvulae:” eua:m‘m e ns
parties: & tted to
impact on state and local highways and roads that will {3
from rail-to-truck diversions caused by the Sage-Malta-leadville
abandonment; and should be sfforded the ty to centravens
the claims made SPT and DRGW that the ~Malta-leadville
Line is economically nen-viable. The Town of Aven thersfors
urges that the Sage-Malta-leadville petition be denied, that the
Tennessee Pass Line o+ treated as the entity that it is,
and that the entire i-1e be the subject the app
herstofore £iled witu respect to the Malts-Caflem City segment .

The m:x Arkansas Ares Council of Govermments, of
Chatfes, . Fremont, and Custer Counties and all 1
municipalities, opposes the Tennessee Pass abandomment and ask:
that we condition any approval thereof by UP/8P: to
offer the entire line for sale as a unit; if
sale are unsuccessful, to rail bank the
track in place (on the Tennsssee Pass
Towner-MA Junctien Lime) for 2¢
merger. Similar
and Chaffee Counties. although Chaffee
if the Tenneassee Pase
that UP/SP be

te quo:a: a o
. SUplesy Jeot SeepeEty Semse. het B/ b reguired
:.:mt fund of not less than $1,750,000, with the

therefsoms to be ioned to Chatfee County, the
Vista, the City : Salida, and all affected special districts.

Abandcoment of the Tennesses Pass Line is oppoeed also
various additional parties, including E.R. Jacebeen f{
the family enterprise known as Deep Creek )
AASL Limited ity Company, who contend that fie
muzmmammmuumm,-

® A "Trails Act statement® is a ¢9 CFR 1182.329
of willingness to assume financial responsibility for interim
use.

.“.
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abandonment wil. -herefore hurt local shippers. The Tennessee
Pass abandonment is opposed also by E.W. Wotipka, who concedes
that local traffic is probably insufficient to justify the line’s
. centinued existence but who contends that it is unwise to destroy
a viable alternative main line on short-term grounds in the face
of rapidly changing and unpredictable economic conditiens. The
Tennessee Pass Line, he argues, is a well-maintained, fully-
signalled, CIC controlled main line that has operated, 3% grade
and all, in competition with UPRR for more than a century. Eagle
County, Lake County, and the Towns of Red Cliff, Minturn, Vail,
Aven, le, and Gypsum state that they will make an Offer of
Financial Assistance (OFA) to purchase the Tennsssee Pass Line.

RTC notes that there are two Superfund sites alonmg or near
the Sage-Malta-leadville Line (the California Gulch Superfund
Site in lLeadville, and the Bagle Mine Superfund Site in Minturn)
and another Superfund site along or mear the Malta-Cafien City
Line (the Smeltertown Superfund Site in Salida). RTC further
notes that UP/SP will own an interest in certain slag piles at
leadville which may contain toxic material, and that some
material from the slag piles may have been used as ballast on the
line. RTC maintains that, because the sence of Superfund
sites or known toxic contamination can detrimental (in terms
of the legal implications) to all parties in the context of an
abandonment procesding, some baseline informstion is vital to
ensure that a timely rail banking arrangement can be reached.
RTC therefore requests the issuance of a condition to reqQuire
that UP/SP, within 180 days of abandonment authorization, provide
the State of Colorado and RTC a Phase I envirommental
(prepared by an t third entity) identi all
possible toxic contamination on the corrider. RTC that,
should the Phase I survey report indicate potential problems,
further site-specific sampling be necessary to characterize
such problems as exist or to verify that no preblems exist.

The Colorade Department of Public Health and Bnviromment
(COPHE) and the United States Envirenmental Protection Agency,
Region VIII (Regiom VIII or EPA Region VIII), which, like RTC,
cha 13;’::-::4”1.:“’“ o port pri mni - g
that to orm, or to [}
abandonment, a “remedial investigation® to determine the nature
and extent of contamination at and emanating from the line aleng
the entire Tennessee Pass corridor.

The leadville Coaliticn, representing the lLake County Board
of Commissioners, the City of lLeadville, and varicus other local
interests, has indicated its concerns regarding the Califernia
Guleh Superfund Site and other sites as well. The Coslitiecm,
believing that further risk assessment address contesplated
uses of the Tennessee Pass Line is necessary, that we defer
a decision on the merger and the abandcnments until a complete
mmm.ruunemumummuumqm
Environmental Protecticn Agency (EPA).

Ssge-Nalta-Leadville Line (Colorade). Trails Act rtatements
respecting the Sage-Malta-leadville Line have besn i.ied by RTC
and by the State of Colorado, acting by and its Parks and
Recreation Department. Vail Associates, Imec. (Vail), whiech
operates ski rescrts in the vicinity of the Sage-Malta-leadville
Line, envisions that the line might bs used, in whole or in part,
for service and/or as & trail; and, to this end, Vail
has filed a Trails Act statement and also has indicased an intent
to acquire the line, im whole or in part, under OFA procedures.

Viacom Internstienal Inc. (Viacom) indicates that it is
performing an environmental cleanup at the Sagle Mine site,
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several portiocns of which are adjacent tO the Sage-Malta-
Leadville Line. DBecause of the proximity of the line to the
site, and Viacom’s need to use and/or €ross DRGW/SPT property to
access the site, Viacom requests that certain conditions be
. imposed on any abandonment or discontinuance (and also on any
divestiture or sale to anothar railroad). (1) Viacom indicates
that any action we take must be conditioned to preserve Viacom's
access to the Eagle Mine site as well as its ability to perform
required sampling and monitoring. Viacom also requasts the
oppeortunity to nr:se::u in any discussions the
final disposition of railroad property in the area of the
Bagle Mine site. (2) Viacem believes that trail u:e in the
Sagle Mine site area must be conditiocned sc ¢t the zimsedial
actions that have been accomplished at that site are protected
from public interference. There are, Viacom notes, numercus
pusps, culverts, and other water facilities located in
the Bagle River Canyon in and near . and it is eritically
important that these facilities not be disturbed or interfered
with by curious hikers. The most practical soluticn, Viacom
indicates, would be to aveid placing & public access trail along
the right-of-way in the canyen.

Malta-Cafion City Line (Colorado). The Malta-Cafien City
abandonment has been ‘g::tuud by Colorade State Rep. Ken
Chlouber, who fears this abandonment will have an adverse
i on the econowy in the region as well as in the of
Colorade as a vhole. Rep. Chlcuber indicates that the line
provides the only practical means for transporting ore
mountains; the local two-lane highway, he adds, is not
enough to accommodate truckloalds of ors; and the abandonment of
this line will thus cripple the locai =io_..y industry. Royal
Gorge Scemic Railway, a narrow gauge tourist railway, has
indicated its interest in running a tourist railroad along the
10-mile route from Cafion City through the Roysl Gotge to the
Parkdale Siding. Trails Act statements ing the Malta-
Cafion City Line have been filed by RIC and the State of
Colorado, acting by and through its Parks and Recreation

Depazrtment.

Hope-Bri Line (Ransae).
pubii h:C:::'
a aie
be able to ship
Rope-Bridgeport ul:r ::1' &.:ﬁod ”m and by
- ve
the Serenata Farms BQuestrian Therapy Poundatien ( ).

Barr-Girard Line (Illinois). The Barr-Girard abandonment
has been protested by COGA Industries, L.L.C. (COGA), the
Economic Development Council for Greater iedd (EDC),
Central 1llinois Public Service Company (CIPSC), and Preeman
United Coal Mining uzuy (Preeman). COGA indicates that it is
developing a coal gasification agricultural chemical process
facility on the line, in the Girard area; that the facility 1
create 1,300 permanent jobs; that, al is
alse by ancther the two
COGA’s purposes; and that continued
well be eritical in eacouraging the
gasification/chemicals technology to
the abandocoment would cause negati
buua:u that relies heavily on rail
negative impact on future sconomic
if rail service is discontinuved, UP
which are affected vely, and
service providers a to operate
CIPSC contends that abandonment of the
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potentially affect the employment base in the territory adjacent
to the line. The lllinois Department of Transportation, which
alsc has addressed the Barr-Girard abandonment, concedes that
traffic volumes are probably not large encugh to warrant
continued operation of the line. A 180-day public use condition
respecting the Barr-Girard lLine has been requested Dy the City of
Springfield. Trails Act statements respecting the Barr-Girard
lLine have been filed by the City of Springfield and by RTC.

Gurdon-Camden Line (Arkansas). The Gurdon-Camden
abandonment has been protested by Reader Industries, Ime., which
indicates that it is served by Reader Railroad, which connects to
the line at Reader, AR, between MPs 435 and 436. Reader
Industries notes that, on or about June 30, 1998, it received a
shipment over this line, and adds that it expects to continue to
use this line on a more freguent basis in the future.

Jowa Junction-Manchester Line (Louisiana). The Calcasieu
Parish Police Jury has requested a 180-day public use condition
and alsc has filed a Trails Act statement.

Wendel-Alturas Line (California). The Feather River Rail
Society submitted a statement indicating that it favers retention
of the track and roadbed on this historically significapt and
scenic line, which has the potential to be developed intec an
operation for tourism, directly benefitting the cities of Alturas
and Susanville as well as Lassen and Modoc Counties. A 180-day
public use conditicn respecting the Wendel-Alturss Line has been
requested by the United States Department of the Interior, Bureau
of Land Management, Eagle Lake Resocurce Area (the Bureau of Land
Management, o©r uql{ the Bureau). Trails Act statements
:::poc:mg the Wendel-Alturas Line have been filed by the Bureau

by RTC. '

Suman-Bryan Line (a portion) (Texas). The City of College
Station submitted a statement indicating that the Suman-Bryan
abandonment will have a negative impact on ecomomic activity in
Brazos County. A 90-day public use condition respecting the
Suman-Bryan Line has been requested by the Texas Department of
Transportation and tbe Texas Parks and Wildlife Department.

Edwardsville-Madison Line (Illinois). A 180-day public use
condition respecti the Rdwardsville-Madiscn Line has been
requested by the Village of Glen Carbon. Trails Act statements
respecting the Edwardsville-Madison Line have been filed by the
Village of Glen Carbon and by Madison County Transit (MCT, a
local government agency in Madiscn County). RTC f£iled a
-gtuut indicating that it supports the issuance of a NITU to
MCT.

Newton-Vhitewater Line (Xansas). The Newton-Whitewater
abandcnment between MP 485.0 near Newtcn (in Harvey County) and
.(o yi by = e .u:::;d £ g:ta:;.c—t toa::“

in part) the Rarvey County o (1] ’
which indicates that: at MP 485.0 near Newten, the line ends in
an industrial area; that the Grester Newton Chamber of Commerce
is marketing an industrial park in this area; that this park is
already partially occupied, and that rail spur access is an
important tool in developing the remaining sites; that the park
would have no rail access if the line were abandoned; that growth
is expected to extend at least to MP 482, which is near a road
that comnects to a nearby interstate highway interchdnge; and
that the line should thersfore be kept intact at least to MP 483.
The Harvey County Board, which refers to MP 483 and MP 482 almost
interchangeably, protests the abandonment of the line between

MP 485 and MP 482. The Newton-Whitewater abandonment alse has

- 97 -
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been protested by the Harvey

Ine. (HCJDC) and Kansas State Rep.

much the same as advanced by the Harvey Cournty Boaszd.
HCJDC protests the abandonment of the line between MP ¢85 and
MP 482. Rep. Boston, without specitfy & milepost, suggests
cthat the park should be allowed leeway for future growth.”

Troup-Whitehouse Line (Texss). A 90- public use
:.a'.yu has been

condition respecting the Troup-Whitehouse requested

by the Texas Department of Transpertation and the Texas Parks and
Wildlife Department.

Seabrook-San lLecn Line (Texas). A 90-day public use
leon Line

Teques by the Texas Department of Transportation and the Texas
Parks and Wildlife Department.

Magnolia Tower-Nelrose Line (California). Respecting that
portion of the Magnolia Tower-Melrose Line that lies between
MPs 7.6 and 7.1 (this portien, which is roughly 2,400 feet in
length, extends between Sth Avenue and Oak Street in the City of

m.muexmsmnum.m the Lake Merrit:
Channel)., a 100-day public use tion has Tequested by
the City of Cskland and the San Prancisco Bay Trail ect, and
a Trails Act statement has-been filed by the City of ‘

DeCamp-Sdwardsville Line (Illinois). A Trails Act statement
respecting the DeCamp-Edwardsville Line has been filed by Madisen
County Transit (MCT). RTIC filed a statement indicating that it
supports the issuance of a NITU to MCT.

Little Mountain Junction-Little Mountain Lime (Utah). The
Weber County Commission bas requested a 180-day public use
condition and also has filed a Trails Act statement.

We turn £irst to the decisional standards under which we
must judge the comtrol application and the many conditicns
requested by parties.

FUBLIC INTEREST STADARD. The applicable statutory
provisions are codified at 49 U.5.C. 11341-51." °“The Act’s
single and essantial standard of approval is that the [Board)
£ind the [transaction] to be '’ istent with the public
interest.’® J ouzi-Kas 37 o o - 5 '
F.ad ?!2. 395 (Sth Cir. 1980 . ganiagd. 451 U.8. 1017
(1981) . Mere: : an. _Case:

® The milepost references used RCIDC suggest that the
mmm'am.mcu»l:’uammuh
references to NP ¢82.

* These ‘provisions have been recodified as 49 U.8.C.
11321-27. A new factor has been added requiring us to
wvhether the transaction vill have an adverse l.?n upen
compatition °in the national rail system.® 49 U.5.C.
11324 (D) (S). Although this post-application amendment

call not apply to this
an
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Berger against asy competitive harm that cannot be mitigated by
conditions.

Section 11344 (b) (1) provides that, iz a proceeding invelving
the merger or control of st least two Class I railroads, five
factors must be considered: !(;) the c!!ce: of uuh' :
transaction on the adequacy o transportation to the public:

interest of including, or failing to
include, other rail carriers in the ares involved in the proposed
transaction; (3) the total fixed charges that result from the
proposed transaction: (4) the interest of carzier employsas
affected by the proposed and (S) whether the
proposed transaction would have an adverse effect on competition
among rail carriers in the affected Tegion.

Public BDenefits. Section 11344 (D) (1) (A) Teguires that, in
determining whether a proposed transaction is consistent with the
public interest, we must examine i.s effect on the adegquacy of
transportation to the lic. This necessarily involves an
examination of the mﬁ: benefits that will result from the
transaction.

Public benefits may be defined as efficiency gains such as
cost reductions, cost savings, and service improvements.
reductions are public benefits because chey
provide the same level of rail services with fewer rescurces or a
greater level of rail services with the Same resources. An
integrated railroad can reslize sdditional benefits by
capitalizing on the economies of scale, scope, and dsnsity which
stem from expanded cperations. Cost savings in rail
consclidations can come frem a8 variety of sources, including
elimination of interchanges, internal Tercutes, more efficient
movements between the twe ing parties, reduced overhead, and
elimination of redundant facilities. These benefits, in varying
degrees depending on competitive conditions, are passed on to

: 3 raduced rates and/or improved services. When
cost reductions from the merger are Passed on to shippers. public
benefits are ext increased.
Benefits to the combining carriers that are the result of
increased market power, such as the ability to increase rates at
the same or reduced service levels, are exclusively private
benefits that detract from any public benefits associated with a
conirol transaction. feg =
sSsakaazd C.L.Z.

L . 363 1.C.C. 518, $51-52 (1980) (SSX_Cantxal) ;

. .o . 366
1.C.C. 462, ¢87-89 (1982)

(IRLMP/WP) ;
-:nn-_.m#.n.m 4 1.C.C.2d 409, 420-29 (1988)
(UBMKD) ; ?W—,&.n.mm
fa.. ¢4 1.C.C.2d 824, 875 (1988) (QRGV/SP).

: Competitive Zffects. Section 1:344 (D) (1) (E), dealing with
competitive effects on other railrcsds, was added by sectien
228(a) (2) of the Staggers Rail Act of 1980, Pub. L. No. 96-448
(Staggers Act). 1Ia evaluating °whether the proposed transaction
mldhnnmutmumum-—?mlmm
in the affected vegion,® ¢9 U.$.C. 11344 (b) (1) (B . we do not
limit our comsideration of competition to rail carriers alone,
but examine the total transportation market (s)."

We are also guided the rail transportation licy, 49
U.5.C. 10101a, added by & Staggers Act. §ag h;lh’:t.mm
fexm.ccConcxol:cNoxtolk L M. Ry Co.. 366 1.C.C. 171, 390 (1983)

" Sas Centrzal Verment Ry v, IoC, 7i1 P.2d 331, 338-37

(D.C. Cizr. 1983).
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(8S.ConExl) . The 15 elements of that policy set foreh in
section 1010la, taken as a whole, cqhutne;uum on

titive forces, net government n!u
rem:ad R.R. Rep. No. 96-
31430, Cong., 24 88 (1960). zapzinted in 1980

U.5.C.C.A.N. 4110, 4119.

he g ; . u:::mua mm. Sy
the exten |erging parties cient to
Taise rates or reduce service (or both), and to do se profitably,
Telative to premergsr levels. In evaluating whether a is
iamnbueutm.umkum-htmatn
::nud::c:ﬂyuc:wynhs:‘u‘:o ul::
istingui t harm from any pre-exist ,» anticompetitive

t“:“ m“me‘ ing. We attespt -‘.ﬁ
communities experienc . at to orate
hazm that n-e:udbyun-m:un conditions.

Ve examine seversl criteria in assessing whether markets
served by the merging parties will suffer competitive harm. The
commodity in questiocn and length of haul g:ud. an indication of
the effectiveness of truck competition. reduction in
i rail mtur oz the
shares of relevant traffic flows indicate
likelihood of adverse change in
most or all ::a:l’l; tirms in :h:‘ m:h.
to sesve a s cant amount total market without
significant dissdvantage, the analysis considers the aﬂc?z:
competitors rather than their market . The determination
of competitive harm is more evident ing
options on & rail-bound commodity !::tu. or
terminating railroads to ome. Bven in these situat A

cuneduegmstmuyhmuesmumua

constraint to prevent competitive harm.

] mwuu:omuzommewmu
mcmumwhth!!’o-uutmmm. Rorisental
~{tects occur where applicant carriers currently offer competing
service within a defined market. Thase effects can range from
loss of direct, head

will the
deteriorated service or both?

Special Public Incerest Factors.
by 49 U.8.C. 311344(c) to make special,
interest ¢ ( (]

The situation where the
Properly is treated as a horisental

- 100 -
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operations); and (3) inclusion of other rail carriers located in
the ares (we may require inclusion of such othar rail carriers in
the transaction if they apply for inclusion and we f£ind their
iulut:n to’b: consistent v::: g ;mbuettauru:) . The
assumption of fixed charges crease of total fixed charges
are discussed elsewhere in the decisaion. licants’ regquest
that certain trucking company acquisitions exempted from the
requirements of 49 U.8.C. 11343-44 is also discussed below. No
other rail carriers have sought inclusion in the transaction.

GENERAL POLICY STATEMENT. The ICC's licy
statement on rail comsclidations was ummm

. 363 I.C.C. 704 (1981), codified at
49 CFR 1180.1, in stions adopted dy the ICC and zucabh
to this proceeding. It indicates how we incorporate aumerous
elements of the public interest in evaluat specific
consolidation proposals. 1In essence, we orm a balancing
test, weighing “the potential benefits to n!umu and the
publie u)nzm the potential harwm to the public.® 49 CFR
1180.21(€).

Generally, benefits are realized from operat efficiencies
and marketing unities that can make the idated
carrier financia 1{ stronger and, thersfore. & better competitor
that can more easily provide adegquate service on demand.

49 CFR 1180.1(c)(1). Operating efficiencies often result from
elimination of duplicative facilities and the use of more direct
routings.

We recognise, of course, that the consolidation of two
carriers serving the same market might be contrary to the public
interest. In evaluating the effect of the comsolidation on long-
haul movements of bulk commodities, the focus may be on retaining
effective intramodal competitcion. 49 CFR 1180.1(ec)(2)(i).

Potential harm from a proposed consclidation may occur from
a reduction in competition, 49 CFR 1180.1(c) (3) (i), or from harm
to a competing carrier’s ability to provide essential servicss,
49 CFR 1180.11(¢) (2) (44). 1In sseessing the effects of a rail
merger, we must evaluate whether opposing railroads will be
financially and competitively able to withstand the projected
loss of tratfic to the consclidated em. 1In aseessing the
probable impacts and determining whe t0 impose conditions,
however, our concern is the preservation of essential services.
not the survival of particular carriers. It is not our duty to
ensure preconsolidation levels of traffic or the survival of
competitors; we are concerned only with the preservation of the
essential services provide. An essential service, for this
purpose, is 8 service for which there is a sufficient public
- need, but for which adequate alternmative transportation is net
available. 49 CFR 1180.1(e) (2) (44).

mg:m:_m Our statutery -allu.:l‘u.eh
Tequires us balance ency sgainst competitive harm,
sharply coatrasts with the to mergers taken by DOJ and
the Pederal Tride Commission (FTC)."” The policies embodied in

ot mmmmlyanzmtm

Tevis the merger guidelines used and DOJ that would
mo:‘:umsm:wm:ymm-mum
MAZKSERIAGR, a Teport he Pederal Ce ion Stafs
(May 1996) (FTC 199¢ Staff Report). The FTC has proposed that
(continved...)

- 101 -
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the antitrust laws provide guidance, but are not determinacive.
As the Supreme Court noted in Molean Trucking Co. v, Unized
SLACRS: 321 U.§. 67, 87-88 (1944):

effectuating the 1 transportation pelicy . . . .
"The wisdom and experience of that (Board],®

courts, must determine whether the

consolidation is °"consistent with public
interest. '™

Thus, we can disapprove transactiocns that would mot violate
the antitrust laws and approve transacticns even if they
otherwise would violate the antitrust laws. Nexthezn linss
Hergel CARRS. 396 U.S. at S1i-14. Moreover, because of our broad
conditioning power and our continuing oversight, it is possible
for us to approve transactions with conditions in cases where the
anticrust enforcement agencies would eithe~ disapprove or approve
only following substantial divestiture.

DISCUSSION AND CONCLUSIONS

OVERVIEW. By purchasing approximately $1 billiom of SPR
common stock,” UP Acquisition Corporaticn imitiated this
transaction that will result in the naticn‘s largest rail merger
in geographic scope, encompassing the western two-thirds of the
United States. Like the SP/SP merger that the ICC disapproved in
1986." this merger contains areas where the service provided by
one of the merging carriers,
by the other, SP. Unlike that case, where those applicants had
initially maintained that imposition of any substantial

(...continued)
antitrust enforcers be required to give greater waight to
arguments that cost savings justify mergers that otherwise might
be viewed as anticompetitive. Under this proposal, companies
would have more incentive to seek combinatcions that offer
production, distribution, promotion, and other efficiencies that
reduce prices to consumers.

FIC Chairman Robert Pitofsky said, in an interview, that
‘antitrust enforcers must be more willing to consider when the
cost savings of a merger, even in a highly concentrated induscry,
can increase competition and benefit consumers. ¥Mall _Strast
MO m " 1”‘0 .g ”.

» Acsoxd ‘Minneapolis & St L. Ry, Co. v, United Srates,
361 U.8. 173 u:u;, man. Ty -
MI ‘1’ U. . .1' ’ 1 ‘);’
Shates, €00 U.S. 811, 841 (1972); Dniced States v, Intsrscats
Sommezce Comm'n, 396 U.S. 491, S14 (1970) (Norchern lLines Meroer

); Ranver A R.GM.R._Co v, Doited Scates, 387 U.S. 488
(1967) .

* The stock is being beld in a voting trust.

“ ® e - - '
2 1.C.C.2d 709 (1986), and 3 1.C.C.2d 926 (1987) (recpening
denied) (SE/SP).
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conditions aimed at mitigating competitive harm would frustrate
the transaction, applicants here have offered approximately 4,000
" miles of trackage rights, and will sell about 330 miles of
trackage, to their most able and aggressive competitor, BNSF, in
an attempt to redress competitive problem areas. In a nutshell,
this includes trackage rights over the Central Corrider in the
West; Houston to St. Louis via Memphis; Houston to New Orleans;
and Houston to Brownsville.

A number of parties have ted evidence and arguments as
to those rail movements that 8 merger might ect to
competitive harm. Only DOJ has attempted to quantify the overall
harm, claiming that the merger will result in over $800 millien
per year in harm to shi due to increased rsil rates for
shippers who depend sclely on UP and SP for actual or potential
rail service (2-to-1 shippers) and shippers who depend on UP, SP,
and one other rail carrier for actual or potential rail service
(3-to-2 shippers). DOJ's claim of harm is totally without
foundation, as we will explain.

Hazrm to 2-to-1 shippers from the merger as conditiomed will
be negligible. The BNST agreement permits BNSF to serve-.all
shippers who would otherwise go from two directly serving
carriers to one. In essence. the BNSF agreement will permit BNSF
to replace, to a large extent, the competitive service that is
lost when SP is absorbed into UP. Do:'l‘::ojmtu of hazm for
2-to-1 shippers is based on the premise t BNSF will not have
Ay competitive impact en rates charged these shi .  But,
with certain exceptions that we have remedied with additional
conditions, the BNSF agreement will effectively replace the
competition that would otherwise be lost.”

As many parties have noted, the ENSF agreement does not
address competition lost by j-to-2 shi . We £ind, however,
e m::'b;. M’L k) 3g=rm. - '2. o 1 hby
expera -to- . e,

DOJ’s calculation, over half of the 3-to-2 traffic affected by
this merger is intermodal, while almost & quarter of it is
sutomotive traffic. Shi moving this intermodal and
automotive traffic, for ch there is strong motor competiticn,
have uaimunr supported the merger. They bslieve that

c tition will be stronger after the merger, and that service
wvill be better. 1In addition, DOJ’'s primary eccnemic study
which it bases its estimate of harm to 3-

flawed. DOJ‘'s study is based solely on

neardby to
loading, build-ins, or build-outs;
suffer a significant loss of geographic or
source competition dus to the 1 t
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§Tain represents only & tiny portion of the 3-to-2 traffic at
issue. Because grain has unique transportation characteristics,
we find that DOJ's application of its °*grain® study to other
commodities is uuvgmﬂ.au. Moreover, we alsc find that the
study is not reliable even for grain traffic because, as
explained below, it is based in part upon a crucial, incorrect
assumption that there tend to be fewer rail carriers near
navigable waterways.

Any competitive harwms will be heavily outweighed by the
broad-based, positive effects of the merger as conditiocned. Many
of these benefits will be passed through to shi. in terms of
lower rates and better service. The me will achieve
quantifiable cost savings of tely $627 million per year.
There are also other major public interest benefits, which,
al not so readily quantifiable, are just as important.

Some of the more significant benefits include substantially
shorter and more efficient, single-line routes between wmany city
pairs for major traffic flows, especially over the Central
Corridor: incressed capacity and capital investment te upgrade
facilities, more direct routes, new terminals and yards, and
improved service; directional running of the lines betwgen
Houston and Memphis/St. Louis; two new single-line routes on the
west coast I-5 Corridor from Canada to Mexico; access for BNSF to
New Orleans, and reduced mileage between msjor points that BNSF
serves in single-line service; and a solution for the proeblem
long posed to the public interest by the service decline and
capital inadequacy of SP.

With regard to SP, we agree with applicants that western
Tail service is a rapidly evolving market, not a static one. As
detailed below, SP has been declining for over a decade; it is
not able to generate sufficient capital to invest in the Quality
service desired by many of its shippers. UP and SP face
increasing pressure from a newly merged, more efficient BNST,
which has been investing substantial capital into improving its
service. We think that a revitalized UP/SP will be in a much
improved position to compete aggressively with BNSF to provide
better, more efficient service to shippers in the West. Sae

1 » 366 1.C.C. 396, 411 (1983) (DaM);
. 366 1.C.C. at 233. Although the numbey of major

competitive pressure will
quality of service they provide will be
D&H. 366 I.C.C. at 400-01, 410.

o::i:o. ml ntu‘u decreased :-n.:ylnbly
despite act t DoAt pPpers are servad a

carrier, and few are served by three. BDecause of the
several major mergers since that time, and due to the formation
of Conrail as the single Class I carrier in the Northeast, large
regions of the country are now served by a single msjor rail
carrier or by two such carriers. Bven with this structure, rail
competition has thrived, and shippers have continmued to enjoy
increasingly lower rates. Since 1900, the number of Class b4
railroads has decreased from 26 to 10, while the average rail
Tate per ton has declined more than 37% on an inflstion-adjusted
basis from its peak in 1981 chrough 1993." .

" 1ICC, Office of Ecomomic and Rnvirommental Analysis, Rail
: = . 1998,
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Several parties. including NITL, $PI, KCS, Cenrail, DOJ,

DOT, and USDA, have expresssd concerns regarding alleged problems
with the BNSF trackage rights agreement as it was originally

. h:“ in k:: nz:tutxea. m.:l ies claim &: the terms
of the trac Tights agreement w. not permit to compete
effectively; that BNSF will lack sufficient traffic demsity and
face other operational obetacles that will it from competing
effectively; that trackage rights are inherently inferior to
outright ownership: that BNSF is not really interssted in
providing service in these markets; that agreement is not
broad encugh to remedy all competitive harms.

We have carefully reviewsd each of these allegations, and,
after analyzing the record and hearing the parties’ orsl
argusents presented on July 1, 1996, we believe that the proposed
merger, subject to certain mitigating conditicns that we are
imposing, will be in the lic interest, and that any
competitive harm will be Yy outweighed by the positive
effects and benefits of the merger as conditioned. Contrary to
the assertions of these parties, trackage rights have been a
widely used and time-tested means of assuring against a
threstened loss of competition in rail merger proceedingh.
Morecver, a trackage rights remedy seems particularly appropriate
here to preserve competition now being offered by $P that, in
many instances, has been made possible eh.muh trackage rights,
not outright ownership, in the f£irst place.®

Applicants have effectively addressed rany of the particular
problems raised by protestants in their set :lement agreement with
CMA, and additional concessions made in their rebuttal statement
and brief. These modifications have substantially improved the
original BNSF settlement agreement, and have removed |any

he g ‘nka:cuﬁ: = m“ le tueu,:h. ‘:gce::” b::a“
these trac rights. example, 7 ]
granted over both UP and SP lines between Housten and St. Louis,
permitting BNSF to operate with the primarily unidirecticnal flow
of UP/SP traffic:; an arbitration procedure has been devised for
CMA members to t build-outs under the same principles we
applied in the BN/SF merger; a dispstching protocol has been
arranged to protect BNSP’s service; BNSF has been given the right
to serve all nev industries on the SP segnents over which it is
obtaining trackage rights; half of the volume of
contract.at 2-to-l points in Louisiana and Texas
up to BNSF; BNSF has been given the option t
under a formula similar to the method set out

% only more faverable to it; 8
switching charges have been reduced

1% SP now cperates over trackage rights from Port Worth to
Pueble and Ransas City, and St. louis, bet
Ransas City and Chicage, and

183

« 1 1.C.C.24 776 (1904), 4 1.C.C.24 666 (1988), .C.C.24
525 (1989), 8 1.C.C.24 80 (1991), @ I.C.C.2d4 213 (1991), 4

« 970 F.24 745 (D.C. Cir. 1992), ., 508

U.S. 951 (1993) (the S5M _Compensatian cases) .
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But, even though applicants have met many of their eritics’
cbjections in the CMA Agreement, we recognize that some aress of
objection remain. As DOJ and DOT correctly point out, BNSF's
trackage rights will permit it to serve Y certain specified
points, those at whi n-u"crutznznumunaly
serving carrier. The merger would reduce compericion where &
shipper, at what applicants call a ®1-to-1° point, had s
compatitive option of building out or building in to or frow
eicher SP or UP to put pressure on the single carrier serving it.
Similarly, where a shipper served only by UP or SP could have
transloaded shipments to the cther carrier, that optiom would nmot
be replaced by the terms of the OMA agreement.

The potential for exercising such cptions does on 28
competitive leverage, clearly not as much as if they

two carriers serving thes directly. After all, a shipper would
have to undergo some additional cost to take advantage of these
options before the merger. A build-in or build-out could cost
millions of dollars even for a relatively short segment, as
testimony in both this case and in demonstrates.

Transl also results in addici costs, as freight is
first los into a truck, and then reloaded into a freifht car,
or the reverse. JNonetheless, we believe that maintaining these
options is important to shippers who use them as leverage in
their negotiations with carriers.

Rather than redefining 2-to-1 points as those within some
arbitrary proximity to two rail carriers (a BRA or 4-digit
SPLC) ,*™ and thus treating direct and indivect rail competition
as equivalent, as DOJ, KCS, and others have suggested, we have
devised specific conditions directly
competitive problems that have been raised with the BNSF
sgresment and the OMA agreement and concerns about whether BNSP
wvill have sufficient traffic to te sffectively. We will
require as conditions, which we will discuss in detail below,
that the °new facility® provision of the OMA agreement be
extended to require applicants to permit BRNSP
facility at any peoint on any SP gr UP segment over which it has
been granted trackage rights: that the term “new facility®
include new transload facilities, and that applicants make
available all points on their lines (over which BMSP receives
trackage rights) to translocad facilities, wherever BNSF or some
third party chooses to establish them; that applicants extend the
build-out and build-in provision contained in the Qn.znmt
to all shippers with physically feasible comnections remove
the time limitation contained in the provision; and that

cppnmumhrun::ot:hmm to make

. anmediately ;nu:bh to ﬁ :‘u::. 30% of the volume under
contract at 2-to-1 points en a BRSF trackage rights
corridors (not limited to just Texas and Louisiana).

16 <3EA° refers to Business Rcomomic Ares., & location .
grouping established by the Bureau of Rconomic Analysis of the
v.§. t of Commerce for statistical repeorting of
economic activity. BEAs are collections of counties that may be
as large as two-thirds or more of the area of some westesrn

position, the state in the
third and fourth positicns, and
in the £4ifth and sixth positions.
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We also will impose as a condition the S-year oversight
period to examine whether the conditions we have imposed have
effectively addressed the competitive issues they were intended
to remedy. We will impose a common carrier obligation on BNSF to
provide service to the shippers to which it has been given access
under the BNSF agreement. Applicants and BNSF will be required
to submit progress reports and implementing/operating plans, as
discussed in more detail later in this decision. Unless
circumstances warrant otherwise, we will plan te initiate a
proceeding on or about October 1,,1997, to seek comments from
interested parties on the effects of the merger and
implementation of the conditions.

In additicn to the broad remedies, we have also crafted
specific remedies addressing particular problems raised by
various parties. In the South Central/Gulf Coast region, these
remedies include trackage rights for the Tex Mex from Corpus
Christi to Beaument to ensure that this small carrier can
continue to play its important role in international service. We
alsc have expanded BNSF's access to SIT facilities necessary to
serve plastics shippers, have removed restrictions on the service
BNSF can provide to shippers in the lLake Charles area and
eliminated a fee that BNSF otherwise would have had to pay to
gain access to this traffic, and have confirmed the availability
of build-out options for Dow and UCC, and the continued
availability of two independent and efficient PRB routings for
TUE. 1In the Central Corridor, these remedies include imposing
the URC agreement which would give Utah coal producers important
new rail access to midwestern and sastern markets, and retaining
the Tennessee Pass Line as an alternative to the Moffat Tunnel
line to ensure that this route does not become overly congested.

Although certain protestants have also claimed that the

merger will create a rail transportation ducpoly in the West,
leading to tacit collusion and higher prices, we do not believe
this will be the case. As DOT explains, °the competitive ocutcome
of duopoly is indeterminate. In principle, competition can lead
to a wide range of ocutcomes from prices that maximize the joint
profits of the duopeolists to a competitive equilibrium.® DOT-4
at 22. Experience with rail mergers since 1980 indicates that
carriers have not colluded in two-railroad markets. After
carefully examining this issue, we have determined that rivalry,
not tacit collusion, is the likely outcome here. Moreover, we
will be carefully monitoring the situation to ensure that this is
80.

Some cpponents contend that, even with the remedies offered
by applicants, trackage rights are simply not enocugh, and that
divestiture is required. We disagree. Ordering divestiture of

.any of the major components of SP that have been sought by the
various parties would be a substantial overresch and would
destroy rtant efficiency benefits of the merger. As we
explain below, only part of the traffic on these routes would be
directly affected by the merger even if BNSF were not given any
trackage rights. This is sc because most of the shippers are now
either solely .served by UP or sclely served by SP. Giving
another carrier direct access to this traffic would unnecessarily
affect a great deal of traffic not harmed by the merger.

Divestiture of the *cffending assets® is promoted by DOJ and
others as a neat and clean sclution that does not require the
setting of trackage rights compensation or oversight .to ensure
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that shippers are effectively protected from competitive

harm.'® Although divestiture may have a surface appeal, it

also entails substantial regulatory intervention in supervising
the sale of rail lines.’™ and it would likely lead to serious
additional problems hers. Divestiture could destroy major parts
of the efficiency benefits of the \erger. especially a Central
Corridor divestiture. Moreover, divestitures could cause this
deal to become uneconomical for UP and destroy the merger. After
all, the corridors that form the central focus of divestiture
proposals generate a very substantial volume of traffic.
1.4;:““::: gl:\.lpl ey vy § - R
e to [ t company, ©or & stantia
retrenching of its service. It might ultimately preclude the
solution that we have before us, one that allows the network
efficiencies of the SP system to be

public interest benefits.

labor, and SP shareholders would all be adversely affected.
Substantial divestitures would almost surely destroy the BNSF
agreement, which has its own substantial pro-competitive feacures
and efficiency gains.

in sum, the merger benefits here ocutweigh any competitive
harms of che transacticn, and the public interest requires that
we approve it. The conditions we are imposing will effectively
mitigate the competitive harms of the |erger, while preserving
its benefits. We will turn now to a more detailed discussion of
the various merger benefits and competitive issues that we have
examined in carrying out our balancing of interests under the
statute.

PUBLIC BENEYITS OF TEE MEMGER. Daspite significant parallel
aspects examined below, the me:ger as conditioned clearly will be
Pro-competitive in the sense tlat it will stimulate price and
8ervice competition in markets served by the merged carriers.

The merger will create s more efficient and competitive UP/SP
system competing heac-to-head throughout the West with BNSF,
whose efficiency was greatly enhanced by its recent merger.
UP/SP customers will benefit from tremendous service improvements
brought about by reductiens in route mileage, extended single-
line service, enhanced equipment supply, better service
reliability, and new cperating efficiencies. Similarly, BNSF
shippers will receive substantial benefits from the improved
service efficiency of that carrier as a result of the mergesr
conditions that we are imposing. Shippers now served by SP,
whose service is threatened by that carrier‘'s decline, will now
be assured of quality service by UP/SP or BNST.

Cuantifiable Public Bemefits. Applicants argue that the
merger will yield about $782 wmillion in guantifiable public
benefits in a normal year, including just over $580 milliem in
operating efficiencies and cost savings,'™ $76 milliom in net
revenues from diverted traffic, and $93 milliom in shi : 3
logistics savings. We have excluded the $76 sillion related to
net diversicn gains and $47.2 million in net trackage rights
proceeds t:amrmtmmutuluhdumu iable
public interest gains. This still leaves $637 millienm of
quantifiable benefits per ysar, as follows:

" Unlike DOJ, we have the capscity for continuing
regulatory oversight under the statute we m.:.‘

% DOJ also recognises this problem. Sag DOJ-14 at 3.
"  Applicants have withdrawn a benefit claim of $1.7
million in the procurement area. Sae UP/SP-230 at 69 n.2S.
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1 ~ SIR s _Rescatement of
dan S milllons)
OPERATING BENEFITS
Labor Savings..
Non-Labor Savings
R OO e U

Communications/Computers.............
OPOFREIMNE . o ¢ 050000t s0cvro0nee

Thus, we find that applicants should realize public benefits
from more efficient ocperations of $534.3 millien per year. These
savings would reduce the combined UP/SP operating ratio by four
or five points. RNSF's costs will fall further as well,’ as a
result of the trackage rights. UP/SP will: (a) streamline and
consclidate operations at major common terminals; (b) combine
terminal and stacion facilities at a number of common points;

(¢) .stablish new blocks and new trains to improve service and
-~ .ciency; and (d) pursue numercus coordinations and
-asclidstions of transportation, mechanical, engineering,
information, purchasing, customer service, and other operating
and u:kcung functions and activities. In addition, traffic
will be handled more efficiently, in many instances using
shorter, faster routes. The combined car fleet will sanaged
on a coordinated basis to reduce etpty movements and improve
equipment use. Economies will alsc be achieved in applicant
carriers’ administrative functiomns by combining SP and UP
departments to permit more efficient use of existing personnel
and reduce overall staff and office space.

Several parties, notably DOJ and KCS, challenge applicants’
calculation of quantifiable benefits. However, we £ind, in
particular, the testimony of DOJ's witness Christensen to lack
credibility. 1In the recently completed BN/SF
only one expert witness, Christensen, mounted a detailed
challenge to the cost savings estimates in the application.
C::un::ca. then . ting :clcend u:miznéz:l:md that
the BN/SF merger produce few quanti ¢ efficiency
benefits. He asserted that the economic literature contained no
.evidence indicating czzxenu! gains through end-to-end |mergers.
Because that merger was largely end-to-end, he argued that it
could not plausibly be expected to yield uguumc cost
savings.'® The ICC rejected that positien, ™ and subsegquent

1% This pessimistic vision was not shared by Weodward,
DOJ’s economic witness in that proceeding, who explained:

It is likely a T of two railroads having combined
revenues of $7 billion would create significant
efficiencies . . . . 1n general, efficiencies could
have a downward effect on the prices charged by:the
merging railroads. .

BN/SF, DOJ-2, VS Woodward, st 1 n.1.
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events confirm that the ICC's decisien in AN/SF was correct and
chat Christensen significantly erred in his predictions. BNSF's
originally projected merger-related savings were too dou, and
not, as Christensen had alleged in that proceeding, teo high.'*

The UP/SP merger is of the same order of sagnictude as RN/SF,
and with far more overlapping routes that presumably would permit
applicants to take full mn‘::o of the economies of scal
scope and density commenly ¢ in . Nevertheless,
Christensen testifies that this merger will produce quantifiable
public benefits as low as $73 millien, which we simply do not
find credible.

Christensen’s critique is not based on ebjections to
Bt examined, i Bus Tathar e iaserich he adait
not examsined, t T8 upen >4 concezns.

three broad-based claims: of the

operaticaal efficiencies projected by applicants d be
achieved by voluntary cooperation short of serger and should not
be considered merger-related benefits: (2) much of applicants’
projected m{z:u -:u negui.g t:nl:;b?uhu or not the =
merger takes place, from ongo . tavoradble industry productivity
trends brought about Staggers Act ation; and
(3) certain of the public benefits cl licants are
actually transfers from various parties to applicants and, as

17( ., . .continued)
' BANSE. slip op. at €5-66.

1 At the July 1, 1996 oral argument in this
BNSF's counsel confirmed that annual benefins, whi
projected would be $360 millien,
billion dollars a year. She expl
unanticipated
the ability to apply °best
new operations. Jones, . TR at 118-19.

This is consistent with a recent trade press article
pPubiished subsequent to the consummaticn of the BN/SF mecvger,
_which reported that:

mmsmmmm:nuuummu
mrmm:mm:mmmsmusu
$400 million to $3500 millicm in savings en top
umsuomammmmma

their 199¢ merger applicaticn. That . plus
the banner be stoeck up $5.878

. msr
for the uy.gumeluo ulg:g. S in heavy trading. That
price, ::1 ;z;n.k high, represeats a $30 per-share gain
.m .

aflic Morld, October 30, 1995, at 37.

1 Christensen concedes that the Quantifiable :EZ“" say
be as high as £500 million, but he (and DOJ) focus
Sssessments on the lower end ($73 millien) of his projected

range

' Ssg UP/SP-230 at 61 (citing Christensen Dep.., Apr. 23,
19296, at 27). B 5
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such, represent private, not public, benef.ts of the merger.®
We will discuss each of these arguments in turn.

One of the major problems with Christensen’s analysis is
that he assumes that major service coordinations of the scale
that will take place here can be accomplished threugh voluntary
trackage rights and other joint agreements without the stimulus
of a merger.’*? Indeed, DC.J has aven gone S0 far as to suggest
that applicants have the buirden of proving the negative
proposition that the merge: benefits cannot be obtained thrcugh
any means short of merger.:*' DOJ cites no precedent or
statutory basis for this novel approach. Moreover, DOJ's
approach goes against the grain of our statute, which assumes
that carriers will take the initiative in proposing rail
consolidations that permit railroads to Create SUpPerior networks,
to provide better service, and to operate more efficiently. The
ICC consistently rejected claims that coordination of benefits
can be achieved voluntarily on the grounds that it is up to rail
management, not the agency, to determine how such efficiencies
can be achieved. For example, in SE/SP, a merger proposal that
was ultimately denied because of competitive concerns, the ICC
explained:

Applicants sought to neutralize the ascertion that many
of the claimed merger benefits could be achieved by SPT
and ATSF by cooperative efforts short of merger.
Applicants explored in detail the nen-merger mechanisms
suggested by DOJ in s manner which convinces us that
there are practical, legal and competi‘.ive orchlems
which would substantially lessen the ctfectiveness of
such arrangements. It seems clear to us that without
the unified management resulting from the merger, few
if any of the operating ecor nies projected under the
Operating Plan are attainable.

SE/SP. 2 1.C.C. at 872. We continue to believe this is a correct
analysis, and one that fits the facts of this case just as well.
Moreover, Christensen’s premise is not only , 3t is
implausible:; if UP and SP have not yet been able to coordinate
the core cperations of their competing systems outside of the
merger context, it is not realistic to suppose that they could

3 Christensen also disputes applicants’ claim that SP's
service problems will be remedied by the merger. He suggests
that UP’'s admittedly rocky experience in initially absorbing ONW
demonstrates that, at least in the short term, SP’'s service may
worsen.

Applicants have shown that they have overcome their problems
integrating QW into UP. And the record here shows thet
shippers located on SP lines expect to see improvements in SP’'s
deteriorating system qQuickly because of UP‘'s plans to invest $1.3
billien, which in large part would go toward upgrading that
system. Bl

313 This sharply contrasts with DOJ witaess Majure’s
assumption that trackage rights are essentially worthless.

) concra FTC 1996 Staff Report, Chapter 2, Section E,
*Efficiencies Should Be Merger-Specific But Parties Not
Prove That The Merger 1s The lLeast Restrictive Way Achieving
Efficiencies,” pp. 29-31. Moreover, as we already have noted,
the FIC recommends revising the merger guidelines used by FTC and
DOJ in a manner that would make their ancitrust enforcement more
consistent with our approach to judging rail mergers.
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easily do so, especially without the anticrust immunity that our
approval confers.

; Christensen alsc asserts that many of applicants’ jected
benefits, whatever they are, would actually be the result of

ongoing, faverable tmthctxvtty trends brought about by

Staggers Act deregulation. Christensen explains his basis

for reducing applicants’ projected labar savings by stating:

The ability to achieve labor savings without ®erger is
borne out in the statistics for class 1 railrocsds over
ths five-ysar pericd 1909-1994, when |merger activity
vas relatively guiet.

DOJ-8 at 9. Applicants have ouceun/gurm:ud this by .
explaining that the UP/MKT and the SP NErgers were
implemrnted in their entirety in 1989 and later, and that
efficiency enbancing effects of earlier rail aergers (UP/MP/WP,
NS, CSX, and ), y the formation of Conrail) comtinued inte
the 1909-199/ period. Thus, Christensen’s rail productivit
study neceszarily includes, rather than excludes, merger-related
productivity gains.’*® More importantly, applicants’ efficiency
benefits are 10t based upon the expected yields from inMustry-
wide trends, but on particular savings made possible under their
detailed post-merger opersting plan. Christensen has presented
no reasen for us to doubt these particular savings, which would
be over and above any savings yielded by general non-merger-
related productivity trends.

Applicants have included two items that we believe should be
excluded from quantifiasble benefits. Applicants have included
§76 million in projected net revenue gains from traffic shifts in
theizr calculation of merger-related public benefits, as well as
$47.2 million in net trackage rights fees from SNST. The ICC has
explained that many merger-related traffic gains just represent
neutral revenue transfers from other carriers:

Tratffic diversions, as such, are not public benefits;
only the service improvements and cost savings
associated with traffic diversions can be counted as
public benefits.

UB/ONW, slip op. at €7. licants acknowledge that the ICC did
not agree that rail-to-rail traffic shifts should be viewed as
public benefits. Nenetheless. they claim that the pgt revenue
gains they have projected here serve as a reasonable proxy for
the public benefits. Although we have eliminated the $7¢ millien
in net traffic diversions in ocur restatement of applicants’
projections of :un:umh public benefits, we have recognized
the important efficiencies leading to these traffic shifts below.
Similarly, our restatement excludes applicants’ projected receipt
of $47.2 millien in net trackage Tights fees from BNSF. The

¢ wnile Christensen’'s testimcny appears to apply this
analysis only to applicants’ projected $261 million in laber
savings, musukic!mtumammun
cgten to dispute all of applicants’ benefit claims. DOJ-14 at
43-44.

‘”chruutm-mmothnem.wuh te laber
savings that we summarily reject. applicants’
pProjected savings in this ares should be reduced by at least 8%,
the minimal amount that he asserts unienized rail empl are
Overpaid relative to their mext best alternative. ™Y -8,

VS Christensen, at 11-12.
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largest portion of this ‘s simply a transfer from BNSF resulting
from the grant of tracksge rights to preserve the competitive
status guo.

Finally, we reject Christensen’s assertion that applicants’
projected $102.9 million in procurement savings (from combined
purchasing) is a private transfer from suppliers to UP/SP because
applicants have not shown that these savings will result from
efficiencies achieved by suppliers, rather than by UP/SP’'s
combined purchasing power. Applicants explain that the ICC
regularly accepted as public benefits "lower materials costs
Tesulting from purchasing efficiencies.® JN/SF, 8lip op. at 64.
In accepting these, the ICC never required merger applicants to
audit the production activities and pricing decisions of their
suppliers, and this proprietary information would generally not
have been available. We accept applicants’ projected procurement
savings and incorporate them in our restatement of quanctifiable
public benefits.

KCS witnesses O’'Conner and Darling claim that past rail
mergers have produced few efficiency gains or other COSt savings.
Nonetheless. they conclude that there are $43¢.8 millien in
supportable normal year recurrent savings. a8e KCS-33 (vel. 1),
VS O’'Connor/Darling, at 343.

Applicants explain that O'Connor and Darling are in error in
concentrating on the huge decline in UP performance in 1983, the
first year after the UP/MP/WP merger. in judging that merger a
failure. For all practical purposes, that merger was not
implemented in 1983, but in 1984-86, after laber agreements were
reached and the WP rebuilding project was completed. Applicants
alsc have shown numerous other errors in the O’ Connor/Darling
statement, and have affectively rebutted claims by the KCS
witnesses that applicants have improperly calculated merger

benefits in those benefit categories that we have accepted. Sge
UP/SP-230 at 70-73.

Unquantified Benefits.
a $ics D& . In prior

mergers, the ICC placed substantial weaght on evidence that a
pProposal presented *opportunities for significantly improved
routings.” Sss, s.4.. NS Conzzpl. 366 1.C.C. at 173, 178, 19%6-
200. The ICC also consistently recognized the substantial public
benef:ts that can be derived through creating new single-line
services. (LSX Consxel, 363 1.C.C. at 583,

Applicants have shown evidence of unprecedented
opportunities for improved routings and new single-line routes
here. A combined UP/SP system will provide shippers with
shorter, more efficient routes throughout the West. Similarly,
the :rackagc Tights and line sales provided in the BNSF agreement
will greatly improve BNSF's western route system. A brief
summary of these improvements is set forth in Appendix D at 1
(Improved Routings) .

As a result of this merger, every shipper served by UP,
but not by SP, will gain single-line service to all SP points,
and vice versa. -More than 350,000 cars, trailers, and
containers. carrying 26 million tons of freight, will gain
single-line service sach yesar. The BNSF agreement will adgd
single-line service for another 120,000 cars a year. ,Sgg

ix D at 2 (Expanded Single-Line Service). .

Moreover, the expanded Coverage that commen control promises

will have numercus beneficial AMPacts on many markets--
international, intermodal, food products, forest products, autos,
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chemicals. grain, coal, metal and minerals. Appendix D at 3
(Expanded Market Coverage). fas

Applicants will reduce $P's high reciprocal switching
charges of almost $300 per car. SP’'s ¢ bave been
eriticized by many shippers as reducing their competitive options
at commonly served points, and have prompted SP's
partners to increase Lhgil switching charges when dealing with
SP. Applicants will reduce these charges pursuant to the CMA
agraement.’’* making available to shippers many routings that
were previcusly uneceoncmical.

Incraassd :.r‘“x and f"““ IOYRALERNL. UP/SP plans to
approximately $1.3 bi ion over the next 4 years to upgrade

:r::euuiu. assemble more direct routes, build new terminals
and yards, and improve service. These serger-related investaents
will improve rail service and strengthen competition. Many of
these investments will go toward updating the inadequate SP
system, ‘tgnuuau that SP does not have the capital to make on
its own.

These improvements will include more than a quarter of a
billion dollars in new intermodal facilities. UP/SP will build a
new intermodal terminal in the "Inland Bmpire.® the ea't end of
the Los Angeles Basin where BNSF's state-of-the-art facllity at
San Bernardino gives it an advantage today. It will build a new
facility at Kansas City, and others at points in Texas; expand
intermodal facilities such as SP’'s Long Beach intermodal facility
and UP's Chicago facilities; and add substantial capacity to
intermodal terminals at Seattle, Portland. Salt Lake City,
Denver, and $t. Louis. UP/SP alsc will invest millioms of
dollars in new and improved freight yards, repair shops, and
other facilities.®*

. A major benefit of
the merger is that it ‘v;ﬂd permit the itnaeun wveak SP to

become a part of a large, healthy rail systes with the financial
wherewithal to sustain efficient operations and maintain a viable

B¢ In UP/SP-266, applicants acknowledge their modified
sgreement to provide reciprocal switching charges to BNSF at
2-to-1 points as well as non-2-to-1 peints at a rate no higher
than $130 per car, adjusted over time for costs. At cther
points, UP/SP will eap its reciprocal switching charges with all
other railzoads at $150 per car, subject to the same adjustments,
with further reductions possible through bilateral negotiation.

; ' por instance, UP/SP will invest: $221.4 million, adding
over 100 miles of double track to the Sunset Route to

train speeds and seliability; $145.6 million to make the 8P
Tucumeari Line a high-speed interwodal link between the Midwest
and Southesn California; and $125.4 million to upgrade UP’'s Texas
& Pacific line to comnect with the Sunset Route to dizect
service betweea Memphis and California.

clear tunnel restrictions

doublestack traffic in the I-5 and Central

will benefit from all of these investments.

1% one mmm will be to restore SP's deteriorated

Roseville Yard. ‘s $38.2 million commitment allow
Roseville to reduce transit times and isprove gor
tratfic from Los wu to Seattle, and as far cast as Chicago.
Furcther south in fornia., UP/SP will build a nev $3¢ millien
repair facility at West Colten, which will lement $40 million
©f other investments to ensure equipment rel licy.
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plant investment. There may be theoretical alternatives for Sp
to explore a merger with some company other than UP, but ne such
buyer has come forward with an offer to buy the whole SP system,
even though the £iling of this merger application was public
notice that prospective offercrs needed to file such an
inconsistent application under the timeframes established for
this proceeding. And, the retention of the SP system in one
pPiece permits network efficiencies (efficient single-line service
for numerous shippers) that are clearly in the public interest.

DOJ, KCS, and Conrail contend that SP is, and can centinue
to be, an effective competitor, but the facts suggest otherwise.
DOJ's witness Zimmer contends that SP has begun to be profitetle
since its new management took over in 1993,

a positive income of $61 million would have

absence of special charges Zimmer also notes that
SP's operating income and net income improved substantially in
1994 over 1993. During that period, SP raised $806 million
through the sale of commen stock and $37% million through
issuance of senior notes. that SP can generate
funds from cperations to support additicnal capital investments
as well as using other financing options. She assumes the
availability of a $300 million credit line, and $P's continuing
ability to sell real estate as a means of financing what' she
accepts would be SP's necessary capital expenditures of $1
billion over the next 4 yeazs.

Applicants, the State of California.’® and UTU, however,
have submitted convincing evidence that SP's competitive position
is eroding, and will centinue to do so, because of its inability
£O generate sufficient capital to provide Quality service. Other
than in one unrepresentative year, 1994, SP has historically been
financially weak and unprefitable, Tely heavily on large real
estate salers to generate necessary cash flows. $P caanot
continue to generate funds from this source, however, because it
has a dwindling smount of marketable rsal estate available for
sale.’ Ag applicants note, SP's unsecured credit now has
"junk bcnd status,® and it is unable to secure additional funds
from its lenders because it cannot meet the earnings tests of its
loan covenants. lssuance of additional stock does not seem to be
an option because it would further dilute the low value of
eéxisting shares without yielding any substantial additional

' Many government and shipper parties from the State of
California appear in this rseord in support of applicants’
Proposed merger. Their statements stress the benefits that will
result from a financially revived SP, and nr:gly dispute

t

protestants’ claims of competitive harm fer fic moving into
.o.r, out of the State. S9%. g.3.. Conlen, Oral Arg. Tr. at 468-
478.

i SP notes that most of its more valuable property has
previously been sold; in 1995, it took 400 separate transactions
to ;.n $49 million worth of property. UP/SP-230, Vs Yarberry,
at 3. b

UTU has corrcborated this, explaining:

As far as UTU is concerned, there just isa‘t Teal
nuu*ht; e .gto: “:1” to e:atta:; “1;“.‘.:5:“ a::
operat osses from rail operatiens se rea
estate :gu it does have left. That has bnam . the
modus operandi of SP for quite some time.

Miller, Oral Arg. TR at $C7-08.
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funds. Thus, even if the optimistic income projections of Zimmer
are borne out, and we think that is unlikely,® SP would still
lack the funds to halt its competitive slide.

Based on our examination of the record, and $P's Annual
Reports, we conclude that SP is, and will continue to be, weaker
than its principal competitors in the West (BNSF and UP).
Alchough SP d remain in operation as an independent carrier
for some time absent the merger, its inability to generate
adequate cash flow from operatiens, and limitations on its
abilicy to borrow or to sell stock, will preclude it frem being a
strong competitor to UP or BNSF. The level of service now
offered by SP is below that offered by its competitors, and
dsecl ; it is essentially a single-track, low-density, high-

cost railroad.

Purther, if SP continues to te as an t
carrier, its relative positisn will worsen. Absent a merger, SP
projects that it would spend less than $100 millien a for
i lmu. while BNST and ‘z :.e:ﬁl:a t:u tmw:tn:zn:o of
dollars in maintaining exist acilities plant
and equipment. With the merger, however, it is ed that
UP will have adequate financial resources to supply SP system
the capital that it needs to previde truly competitive service
over SP’'s routes.

COMPETITIVE EARN. The Staggers Act granted railrcads
freedom frem an overly restrictive snd burdensome Tegulatory
regime, enabling them to compete more effectively with each other
and with nther transportation modes, most notably motor carriers
and barge lines. This competition has provided an' important spur
to more efficient operations, including efficiencies gained
through merger and consolidstion, while engsuring that these
efficiency gains have been equitadbly shared by railroads and
their customers. The competitive process unleashed the
Staggers Act has been one of the most significant public policy
successes of this century. One of our most important roles is to
ensure that this process continues. ;

As with our determinstion of the merger's expected public
benefits, our assessment of the potential for merger-related
competitive harms takes into account the effects of the BNSF
dgreement. As explained below, subject to that agreement and
certain conditions that we are imposing., we f£ind that the merger
as conditioned is unlikely to lead to any significant competitive
harms. The ENST agreement is intended to permit BNSPF to replace
the competition that will be lost when SP is absorbed iato UP.
Our assessment of the effectiveness of the agresment at
preserving this competition begins with an examination of the
manner iz which UP/SP and BNSF will compete after the merger.

Neszger
Feeeite n crabiage Tisics
Tesults t '
in the West, it is inherently flawed. These part
ducpoly in the West will -lead to market split
between these two major carriers.’® when the ICC turned down

& ’;'; Indeed, SP incurred & net cperating loss of $34 million
3 . ‘

3 Mot all parties calling for some form of divestiture
base their .r;:\nou on fear of market splitting and collusien
among BNSF applicants. For example, DOT and Sn‘ m: ’
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an eleventh hour effort to formulate ameliorative conditions in
the SE/SP merger it exp similar cencerns:

We are disinclined to risk the pessibility of collusion
and market splitting that might result from such an
artificial, settlement induced rationalization of the
western rail system.

SE/SP. 3 1.C.C.2d at 938.

iIn refusing to recpen the record there to permit examination
of the remedies that were proposed, the ICC expressed
dissatisfaction that applicants in that case were dilatory in
bringing forth their proposal for conditions and disingenuocus in
agreeing to accept conditions that they had categorized for well
over a year as °"deal breakers®:

We choose not to allow merger applicants an opportunity
to. in effect, seek consclidation twice: first by
taking a hard-line preliminary approach toward the
issues of competition and acceptable conditions, then
falling back on a more conciliatory approach if the
initial approach is unsuccessful.

IS, at 933. Here, in contrast, applicants presented their plan
for addressing competitive harms at the outset. This permitted
us to examine the plan in detail in light of numerous comments.
The agency alsc has the benefit of nine years of additional
experience with decreasing rates in two-carrier rail markets
under Staggers Act deregulation. We now believe that rail
carriers can and do compete effectively with each other in two-
carrier markets. We also think that the fact that applicants and
BNSF have granted access to each other's markets is mot a
splitting of markets, but a pro-competitive action tiat promotes
the public interest.

As DOT has pointed out, the outcome where Just two companies
offer the only significant competitive slternatives in & market
may range all the way from intense rivalry to collusion,
depending on the circumstances of the induscry.¥? aAfter
thoroughly examining the economic analyses submitted by various
parties. we have concluded that tacit collusien is an unlikely
cutcome here.

DOJ and others define tacit collusion as a situation where
firms in a market have a mutual understanding not directly
communicated, permitting rate or service offerings tc be set at
non-competitive levels. DOJ correctly notes that, as the number
of firms declines, it becomes easier to understand and to follow
the actions of the other firms. Conversely, additiomal
participants in a market cloud the picture, and possible
‘reactions of different parties to a rate or service offering
become harder to predict.

(.. zontinued)
BNSF would be an acceptable purchaser of the lines they reguest
that we order spplicants to divest.

1 poT-4 at 22. .
i  Our analyses of the economic witnesses’ testimonies

concerning this issue are set forth in Appendix E. We agree with
DOT that these studies are inconclusive.
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In prior mergers. the ICC often permitted the number of
railroads oum service in a given market to decrease to two
railroads. I , it W Mergers resulting in only two
arge portions of the Bast. The two
railroads, CSX and NS, have competed effectively in these
markets. As has been true for the nation’s rai system a8 a
whole since the Staggers Act, competitive pressures have besn
sufficient to spur railroads to enhance productivity by adopting
efficient operating and management systems, and their costs have
gone down each year because of significant productivity gains.
Competitive pressures have ensured that the preponderance of
those gains have been passed along to shippers in the form of
lower rates and better and more responsive service. There is no
evidence that railroads have colluded, overtly or tacitly, te
miintain inefficient ocperations, unresponsive service, or above-
market zate levels.

Another example of effective competitien in a two-carrier
market is in the Powder River Basin, where BNSF and UP offer
vigorous competition to PRB cosl shippers whe have seen rates
continuously decline. At oral argument, DOJ stated:

- . . the Powder River Basin precedent is too small’
and too narrow, and too recent to be spplied to the
facts of this case. I am not actually familiar with
the prices in the Bast . . . .

Bingaman, Oral Arg. TR at 143. In respense to being asked
whether DOJ could provide evidence of collusive behavior
botvu: railroads in two-railroad markets in the past, DOJ
responded: ;

We have evidence of collusive behavior in many
industries. . . . I don‘t know if there is a railrcad
case specifically, but it is a fundamental tenet of
merger law that collusion, where there are only two
parties, is much more possible.

ad. 4t 144. However, at oral srgumant, DOT argued that two-
railroad markets result in rivalry rather than collusion, and
that the conclusiens of DOJ and other protesting parties
concerning 3-to-2 competitive harm were incorrect:

- . . industry concentration has not led to increased
rTail rates at all. Your own t in the BN/Santa
Fe and UP/Katy indicste your belief that two

independent, unconstrained railroads can and do supply

vigorous competition. . . . (W)je concluded that is
indeed the ;

Smich, Oral Arg. TR at 173-74. Based on our experience with
railroad mergers, and the lack of railroad-specific evidence
presented by DOJ in support of its position, we £ind DOJ's
arguments to be unconvincing.

We conclude that steps taken by spplicants here to avert
anticompetitive ;ren (through the ERSY ), combined
with the additi conditions we are 1.0:3. will safeguard
against tacit collusion. We believe that will ively
compete with UP/SP where it can obtain profitable t ic under
:um:!mz. Purther, the monitoring condition we are
imposing will deter collusion and.enable us to take any necessary
corrective actien. We note that the antitrust immunity
incorporated in our approval of the merger in no way extends to
any collusive pricing actien.
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Competition at 3-to-2 Points Not Diminished. We have
examined in detail the nature of the 3-to-2 traffic at issue, and
have determined that it presents little potential for
significant, merger-related competitive harm. Most of this
traffic is either intermodal or automotive traffic that enjoys
Vigorous motor carrier competition. i’

As we have previously explained, numercus Dergers since 1980
have sharply reduced the number of major railroads. During that
time, the ICC's policy focused usually on preserving two-railroad
competition, not on preserving three-railroad competition.
Overall, however, railroad costs and rates have declined a great
deal, with the sverage inflaticn-adjusted rail race per ton
declining by 37.7% from its 1981 peak to year-end 1993. Even sc,
because pervasive reduction of the MAjOr rail carriers across the
West from three to two carriers could be grounds for concern, we
have carefully examined the circumstances
We have concluded that no corrective action beyond the condi
we are imposing here is necessary.

Our analysis of the various empirical studies in this recerd
attempting to measure 3-to-2 rail Pricing effects is set forth in
Appendix E. Studies from the academic literature® and from
originsl or updated work done for this gm«dxag wvere presented
by varicus witnesses, including MacDonald and Grimm for’ KCS,
Majure for DOJ, Kwoka for Dow, Ploth for KCS, and Peterson and
Bernheim for applicants. We agree with DOT’s overall assessment
that these studies are inconclusive. According to DOT:

Opponents’ positions on the instant merger are drawn
from theory and models of firm behavier that lack -
empirical support. They support their statements with
reference to a bedy of literature on industrial
organizaticn, showing that concentration at some point
leads to higher prices. Howe: ar, only a very few of
these studies address the railroad industry, and their
credibility has been seriously challenged . . . .

-

¥ Applicants and DOJ agree that the largest 3-to-2 craffic
flow is Los Angeles-Chizage intermodal traffic. DOJ’'s numbers
confirm that BNSPF's premium gervice currently dominates these
movements. BNSF's share of intermodal rail traffic in this
corridor is over 50%. We believe applicants’ plan to assign most
expedited, service sensitive intermodal and automotive traffic to
SP's Tucumecari Line and most slower manifest tratfic to UP's

; agree. among the major
parties, has concluded that competitive harm to this traffic is
80 significant that it can only be cured by divestiture of one of
;;ppucuu' Los Angeles to Chicago routings. We strongly

sagree.

% C. Grimm, "Horizental Competitive Effects in Railread
Mergers,® '  Vol. 2, T. Keeler
(ed.), JAI Press, 198§, . 27-53; J.M. MacDonald, *Competition
and Rail Rates for the lﬁmz of Corn, Soybesans, and Wheat,®

i0:1 (Spring 1987); J.M. MacDonald,
"Railroad Deregulastion, lanevation. and Competition:.' Bffects of
the Staggers Act eon Graia Transpertation, *
ESSnomics 32:2 (April 1909); and C. Winston, T. Corsi, C. Grimm
ans,

and C. Bv
. Brookings, 1990.
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DOT-4 at 22. After briefly discussing the various studies, DOT
concludes that:

{None) of the foregoing analye=es, examining both
sides of the ducpoly issue, leads to a firm conclusion
on the competitive outcome in markets in which the
number of railroads goes from three to two . . . . DOT
recommands that the Board refrain from remedial action
to maintain three railroad service in these markets.

14, at 24.

A number of protestants’ studies do specifically address
railroad pricing. They attempt to estimate any enhanced ability
of railroads to raise Tates above costs by taking advantage of
the reductiom, by one, in the number of post-merger rail
carriers. The studies compare rates in markets served by three
railroads with rates in markets served by two. One common
problem with these studies is the use of a static comtext to
project rate incresses in rail markets after the merger.
Protestants neglect to account for a key C!uue elemant: of this
merger, the dramatic cost reductions it will make sible. They
generally fail to acknowledge that any limited ability this
merger creates to raise rates over costs will be offset to the
extent that the merger results in significant reductions in
applicants’ costs. Another dynamic element of this merger is the
deteriorating condition of SP, and the effect this would have on
rail pricaing.

Majure’'s study for DOJ is particularly flawed. His study
estimates that the merger will result in a rate increase of 10.9%
for $4.751 billion in 3-to-2 traffic flows. Majure’'s lazge
pricing effects are derived entirely from studies of grais. a
commodity with very different transportatieon characteristics from
the commodities that make up most ©f the 3J-to-2 traffic hers. We
do not think it is valid to apply rate ections based on grain
traffic to other categories of 3-to-2 traffic that have markedly
different :rm!otnuu characteristics, as Majure has done.
This is especially true because more than 70% of the 3-to-2
traffic is made up of commodities that are clearly much more
truck-competitive than grain, and whose shippers strongly support
the merger.

Moreover, as detailed in Appendix E, Majure’s study is not
even valid for grain bescause he fails to include a variable to
account for the distance of the shipper from watervays.
Barges, where they are available, are s particularly ispertant
factor in grain . Purther, the nearer a is to a
ntmmm ly that more than one rail carrier will be
avai . zather than less likely, as Majure speculates.

Finally, Majure’'s study is suspsct to the extent that he
uses one § c definition, a 6-digit SPLC, in estimating
2-to-1 3-to-2 rate 8, while us much broader
geographic definitions, or 4-digit ‘s, to define the
universe of traffic cthat supposedly would suffer ths rate
inczeases he cts. This mix-and-mateh approach is inherently
suspect and cannot be given substantial weight.

In . Majure’s use of ‘BEAs and SPLCs tO measure
traffic flows leads to an overestimate of the amount pf tratfic
thst would face the loss of one of three direct zail: itess.
His use of grain rate data makes it inappropriate to y his
results to other commodities that do not share grain‘’s unigue
transportation charscteristics. His data limitations and
measurement errors significantly increase the upward bias in his
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estimates of merger-related competitive harm. And he has failed
to account for any offsertting effects from the dramatic merger-
related reduction in applicants’ costs.

Nonetheless, we have used his study to provide an upper
bound to the potential competitive harm faced by 3-to-2 shippers.
Even if DOJ’'s estimate of $1.4 billion of non-inte medal, non-
automotive J-to-2 traffic were accurate, which we do not believe
it is, and its projected post-merger rate increase for that
tratfic of 10.9% were valid as well, which we believe is
overstated, it would produce a rate increase of $152 million for
that tratfic. We consider this at best an outside estimate of
harm for shippers in 3-to-2 markets. Even if this assessment of
harm were accurate, this amount is heavily outweighed by the
substantial public benefits that will result from this merger as
conditioned.

Another key factor in our analysis is the limited role now
played by SP as the third carrier in these markets. As we
explain elsewvhere in this decision, SP’'s poor financial condition
has limited its access tO capital necessary to renovate its plant
and equipment so as to match the service quality and cost of
service of its competitors. Thus, SP is a constrained, not a
full competiteor, with limited impact on the pricing actions of
other western Carriers.

As a result, SP's role, particularly with regard to the very
service-sensitive automotive and intermodal traffic that makes up
a large part of the 3-to-2 traffic, has diminished. (According
to applicants, SP now handles only 20% of 3-to-2 traffic.) Two
decades ago., for example, SP was the dominant automotive cCarrier
ir the West, with direct service to and from four auytomobile
assembly plants in Califormia. Since then, as a result of the

closure of three of these four plants and $P's decline in
service. SP has fallcu to a very small share (less than 10% in
1994) of the automobile business handled by the western
railroads. SP has been unable to make necessary investments in
new automobile facilities and auto-handling freight cars.

For all of these reasons, we believe that protestants have
overstated harm in 3-to-2 markets and that corrective action in
3-to-2 markets is not required.

Competition at 2-to-1 Peints Not Diminished. UP and SP
directly compete for the business of a small number of shippers
whose plants have direct access to both railroads. They alsc
compete for the traffic of a larger group of shippers with plants
loccated on the line of cne of the two railrocads, but who can
reach a neardby line of the other through a reciprocal switeching
.arzangemant. When no third carrier is present, applicants have
designated plants with access to both UP and SP, either directly
or through reciprocal swit ., 88 2-t0-1 points, and have
granted BNSF access to those plants via tra rights, as a
replacemeant carrier for SP. Applicants have also agreed to
continue to offer reciprocal switching at these plants vis-d-vis
BNSF at a charge not to exceed $130 per car, adjusted upward or
downward each year on the basis of S0% of the RCAF, unadjusted
for productivity.

To identify points to be covered by corrective tracksge
rights, applicants have identified 2-to-1 points as those that

can be served directly, Oor through reciprocal switching, by UP
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ARd SP but by no other Class I railroad.’ Applicants have
also identified a category of 2-to-1 Saxzidor flows, where only
UP and SP offer competitive alternatives: Houston-New Orleans;
Houston-Memphis; Lake Charles/West Lake-New Orleans/Mexico;
Texarkana-Memphis; and Shreveport -Memphis.*® Under the BNSF
agreement, BNSF would be given overhead trackage rights over
those corridors, but it would only have suthority to serve
shippers at 2-to-1 peints.

Protestants argue that applicants’ approach is teo
restrictive because many shippers benefit from UP-$P competition
in ways other than having both of those carriers physically reach
their sidings. Protestants that. other forms of
competition--transloading, build-ins or build-ou:ss, close market
competition and plant switching, and location of new sites--can
all bougthetxn in bringing pressure on each carrier's
rates.

Protestants argue that the correct measure of competitive
imMpact must center around flows between origin-destination pairs,
and they evaluate origin-destination flows by commodity. They
alsc use broader geocgraphic areas than *points® in an attempt to
estimate the potential for such opticns as build-ins and '
transloading that result from carriers being near each other.
They argue that all shippers who have such competitive options
before the merger need to be protected with direct access to
another carraier.

Protestants use various geographic units to estimate
situations where rail carriers are close enough together that
loss of one of the twe merging carriers should be considered a
full 2-to-1 impact. Under this approach, the broader the
geographic unit chosen, the greater the likelihood that points
applicants trest as 1-to-1 will be identified by protestants as
2-to-1, 3-to-2, or even 4-to-3. This accounts for much of the
Ciscrepancy in the parties’ estimates of the volume of traffic
that will be affected by the merger. Applicants’ analysis
translates readily into conclusions as to what points trackage
rights must serve. In contrast, protestants’ analysis leads to
cilferentiation at each peint depending on the commedity and
erigin-destination flow.

i Applicants contend that they carsfully checked actual
accessibility. They added points on shortline railroads :
reachable by connections to UP and SP, but by no othar Class 3
railroad. Further, they added any point that had what
considered to be a bona fide build-in, build-out, or translcad
option prior to the merger.

' The ultimate eastern origins or destinations’ for
interterritorial traffic are not considered, only the eastern
gateways for such traffic.

¥ KC$-33 (Vel. 1), VS Grimm, at 163-180.
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KCS studied flows between BEAs.'” Lased on a commodity
breakdown at the S-digit STCC level.!” KCS estimates total
revenues for 2-to-1 traffic, based on this broad definition and
u..ing the 1994 100% traffic data base. to be $2.04 billien. DoJ,
in its study, uses various broad geographic units depending on
the type of commodity to estimate the volume of atfected traffic
[i.e., BEAs for manufactured products; and 4-digit SPLCs for
*low-valued® (per weight unit) freight, for which it alleges that
extensive truck hauls to a reload point would not be
feasible’”), and excludes all traffic it considers truck
competitive for the entire movement from origin to destination
based on distance (up to 500 miles for BEA commodities and 100
miles for 4-digit SPLC commodities). Using the 1994 Waybill
Sarrle, DOJ estimates revenues f£or 2-to-1 markets at $1.§
biliien. NITL's study, using 1994 Waybill Sample data at a
6-digit SPLC level,'” estimates revenues for 2-to-1 traffic to
be §2.50 billion. Applicants identify $1,002 million of tragfic
at 2-to-1 points.'™ Protestants imply that the BNSF trackage
Tights are inadequate to the extent that they do not serve all
shippers that experience some competitive harm, however indirect.

in essence, the problem with protestants’ 2-to-1 analysis is
that they aggregate traffic that will experience variocus types of
competitive problems tlhat we think are readily susceptible to
different types of remedies. Although divestiture of parallel
lines could address harms discussed here, there are less
intrusive vays and more focused ways of achieving that result,
which are adopted here.

We agree with protestants that applicants have not gone far
encugh in addressing certain adverse competitive effects.

% The ICC has found that BEA-to-BEA rail traffic flows are
cfzen far too broad to measure accurately potential merger-
related competitive harm:

(tlhe traffic flows between BEA areas in some
instances, such as the Los Angeles BEA, include rail
traffic not affected by changes in the levels of
competition resulting from the proposed merger. For
example, in the lLos Angeles BEA, traffic terminated at
Needles, CA, on the ATSF would not be affected because
it is & point exclusive to ATSF at the present time
and, in fact, is near the Arizena border.

&E/SP. 2 1.C.C.2d at 7¢8.

3 =STCC* refers to the Standard Transportation Commodity
Code devaloped by the Association of American Rsilroads (AAR) in
the early 1960s. This code, adopted for reporting commodity
statistics to the ICC, was patterned after the U.S. Government ‘s
Standard Industrial Classification Code.

3 Inexplicably, as noted earlier, Majure uses 6-digit’
SPLCs to pcrto__n_ his rate study.

' As we have explained, 6-digit SPLCs are the equivalent
of freight stations. By using that level, NITL approximates
applicants’ standard of seeking points with direct access to UP
and SP. Applicants, however, note that NITL did not Sheck actual
access. .

1% The number would be $795 million if applicants were to
leave out 2-to-1 traffic solely served by UP or SP at one end of
the movement.
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Applicants, for le, address the loss of transloading options
by allowing BNSF to locate transloading centers only at 2-to-1
points. Applicants maintain that truck movements to new BNSF
transloading centers at 2-to-1 points or to centers on BNSF's own
lines, would be sufficient to ensure that no shipper previously
enjoying such options would be hampered by this limitation. But
today UP or SP may locate transloading facilities anywhere on
their lines to reach shippers on the other carrier. We believe
that allowing BNSF or third parties to locate transloading
facilities anywhere on the lines where BNSF will receive trackage
raghts will preserve that competition.

The same is true with respect to accommodating build-in eor
build-out options. If a UP shipper undertakes a build-out
option, for example., to reach 5P, SP need not subject the shipper
to a feasibility test. It can simply negotiate a contract rate
with that shipper that goes into effect if the shipper or the
carrier that wants to cbtain its business actually constructs a
connection. Allowing BNSF to do the same is a more appropriate
means of rectifying what would ctherwise be adverse competitive
impacts brought about by loss of build-out options. v

Shippers ©of chemicals and plastics that are served by just
one railroad have noted that they also benefit from pressure
brought on by competitive rates that nearby competing shippers
having access to two rail carriers can obtain. These shippers
will continue to benefit from ample geographic competition of
this type., as we explain elsewhere in this decision.

& Location of new facilities provides competitive pressure,
and this issue was partially resclved in the CMA agreement, as
BNSF will be authorized to serve all new shippers that choose to
iocate on the SP lines over which BNSF is obtaining trackage
rights. We will broaden that provision alsc to permit BNSF to
serve new facilities that locste on UP lines over which BNSF has
been given trackage rights.

With the conditions we are imposing, we f£ind that BNSF will
be an effective replacement for SP ar these 2-to-l1 points and
affected 1-to-1 points. Although varicus protestants have argued
that the compensation terms and other conditions of the trackage
Tights arrangement may not allow BNSF to replace the competition
that will be lost when SP is absorbed into UP, those arguments
are without merit, as discussed in detail below.

Source And Other Indirect Competitien Not lapsired. A
. number of parties (particularly DOJ, DOT, and KCS) note that UP

and SP often restrain each other‘'s rates and service levels even
where the shipper has access to only one rail carrier. This
indirect competition can take twe forms. Pirst, as discussed in
detail above, when UP or SP lines run near the plant of an
exclusively served shipper, the ability of that shipper to
transload or build out to a second carrier can provide important
leverage in rate and service negotiations with the carrier
providing direct service to the plant, and the conditions which
we are imposing reflect the ismportance of this arrangement.

Second, UP and SP can compete indivectly through source or
geographic competition when their exclusively served shippers are
transporting relatively homogeneous products. We explain below
why the merger will not diminish source competition fpr the main
products tor which this issue has been raised: plastic and
chemical products moving out of the Gulf area; coal moving out of
the (SP-serves) Uinta Basin and (UP-gerved) PRB and Hanna Basin;
and for grain and lumber moving throughout the West.
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occur because many plastics shippers continue to have rail
tTansport options with carriers other than UP or SP, and about
15% of the plastics traffic is shipped by truck and intermodal
transport. After accounting for the BNSF agreement, UP/SP’s
exclusive originations will remain less than ¢0% of plastics
production in the Gulf. Even st points where UP/SP is the only
serving rail carrier, it will mot be able to increase its rates
without weighing the possibility that the shipper will loee its
business to one of its many mearby competitors served by other
carriers. We conclude that there will continue to be sufficient
source competitiom to suppress UP/SP‘'s exercise of additional
market power at plants where it is the only rail carrier.

Further, applicants explain that most chemical traffic,
other than plastics, moves predominately by truck and barge,’”’
in addition to moving by rail. The preconditions for source
competition will continue to be present for these nomplastic
chemicals as well. The customers producing these products are
large firms, many of which are multinational, and all of which
are scphisticated in effective negotiations with carriers.
Continued source tition should preclude. che exercise of
market power at nonplastic chemical plants served by a single
carrier. ’

Despite these facts indicating that effective source
competition will continue, merger opponents continue to allege
that UP/SP will be able to exercise new-found market power and
thus "centrol® a 1 portion of the Gulf Coast shipments of
plllti:; and ehusl 8. na:unmt:sm c‘:::: 111:‘3: v:.:: have
“control” over large percentages o plastic
chemical originations. They also that the amount of
plastic and chemical traffic that will go from 2-to-1 or 3-to-2

is far larger than applicants concede 2

We agree, however, with applicants’ witnesses Barber, Sperc,
and Peterman that mumu' contentions are flawed because of

the continued avai lity of source competition to prevent the
abuse of market power. Moreover, applicants show that
protestants have overstated the traffic that will be exclugively
served by UP/SP. They show that half of the shipments of any
specific plastic or chemicsl commodity moved in volume would be
available to non-UP/SP rail or other non-rail transpert
alternatives.’ DProtestants originally asserted that UP/SP

would contrel 63% of Gulf Coast eriginations fer plastic resins,
buz che settlement agreement with COMA will reduce UP/SP exclusive
service %0 less than 40% of production capscity in the Gulf. 1In
addition, any new plants producing these products will be able to
iocuvo service from both UP/SP and BMSF, depending on where they
. locate.

£aal. A number of utilities and some shipper organissticns
have submitted comments addressing ccal issues. These parties
Primarily argue that the merger will diminish existing source
competition among different coal origins served by UP and SP.
Most notably, oppenents al that UP/SP will not have the
incentive to promote $P’'s Colorado/Utah coal business, and will
Suppress that business in order to faver UP's PRB coal origins.
ra;: allegation is alsc the focus of MAL‘e Tesponsive
application.

9 Up/SP-23 (Vol. 2), VS Bacber, at 487.
1  The only exception is adipic acid.
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But, as explained below, applicants demonstrate that there
is lictle meaningful source competition between UP and SP for
coal because each originates coal that typically serves different
markets. UP @ coal competition is BNSF, not SP.

UP’'s coal business is based overvhelmingly on movements out
of the PRB in Wyoming, whereas SP originaces coal only out of the
Uinta Basin in Colorade and Utah. Those coals are fundamentally
distinct in terms of price and physical characteristics. PRB
coal is lower-cost, lower-BTU ccal that invariably offers a lower
delivered cost than Colorado/Utah coal, with the exception of
minemouth coal-burning operaticns or for utilities with
significantly shorter rail hauls from the Uinta Basin than the
PRB. This means that plants that can burn PRB coal will
typically not burn Colorado/Utah coal except if needed for
blending purposes or other technical requirements not related to
the relative prices of the two coals. On the other hand, those
plants (especially in the Midwest and East) that cannot burn
lower-BTU PRB coal will instead look te Colorado/Utah coal and
other higher-BTU coals in the East and West, and pgt PRB coal, as
their competing alternative sources.

Thus, UP competes intensively, head-to-head, against BNSF
for originations of PRB coal, and not against SP movements of
higher-priced Colorado/Utah coal. 1In contrast, SP's competition
for Colorado/Utah coal movements is with other high-BTU coals.
especially from the Appalachian and midwestern coal regions that
supply high-BTU coal to eastern and midwestern utilities.

In addition to its heavy volume cf PRB >riginations, UP also
moves a small amount of coal from the Hanna Basin and other coal
regions in Southern Wyoming. The demand for Henna Basin and
other Southern Wyoming coal has declined because, while it is
lower in BTU content than the high-BTU coals, it is significantly
Righer in price than the low-BTU coal of the PRB. Most of the
coal oppenents do not even mentieon Hanna Basin coal as a
significant competitive fac.or. Applicants have shown that Hanna
Basin coal has deficiencies in both BTU content and price, in a
way that makes it largely nen-competitive for new coal business.

Once the proper marketplace dynamics are taken inte acecovnt,
it becomes clear that the coal opponents have predicated their
SpPpPosition to Lthis merger on a fundamentally mistaken premise.
Virtually every coal opponent claims that there is extensive,
head-to-head competition between UP and SP that will be
"extinguished” or “"lost” or “destroyed® as a result of the
merger. Seg. f.8., WSC-11 at 1-3, 22; WCTL-11 at 231; WPL-S at 6.
But. drswing on l!'rogtso industry trends as well as plant-by-
plant detail, applicants’ witnesses Sharp and Sansom show that
there is little meaningful competiticn today between PRB and
Colorado/Utah coals.

As a result, we find that there is no substance to the cocal
opponents’ arguments based on 8 supposed *western coal market.®
+ Rufle, WCIL-11 8t 11. Various experts sngage in market share
or concentration analyses of this °"market."*” Buc, all of this
falls apart once it is recognized that there is ne single
‘western coal market.® SP's Colorado and Utah coals are

' 888, £.8., WPL-S, VS Crowley, at 7-9; WCTL-13,
'S Weishaar, at ..-23. WCTL asserts that three railroads now
wriginate 96.4% of all rail movements in the westarn coal merket:
BNSF (57.7%); UP (30.3%); and SP (8.4%). Others talk about
“collusive behavior® or & °ducpoiy” in this supposed *market.®
Sse. g.8.., WCTL-11, VS Bozts, at 3-16; WPL-S, VS Weishaar, at -15.
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competing principally against eastern and midwestern coals, for
the business of utilities that need to buy high-BTU coal for at
least a portion of their coal burn. Opponents err by defining a
“market” for SP‘'s Uinta Basin coal originations that incorrectly
includes OP's PRB coal originations and incorrectly excludes
originations from high-BTU eastern and nidwestern coal regions.
This niu'o: the real competition for SP's Colorado/Utah coal
business.

Many of the coal opponents assert that UP will suppress
rather than build $P’'s Colorado/Utah business, or that UP will
lack "incentive® to build upon SP's coal business. ror example,
MRL asserts:

The potential for neglect of Western Bituminous coal
trensportation initiatives following the UP/Sp nerger
is high. . . . UP/SP would be able to effectively choke
off Western Bituminous coal growth in faver of its
preferred PR mines.

MRL-10 at 30 and 36.

We reject the notien that UP is likely deliberately to
undermine and weaken the Colerado/Utah coal business, rather than
developing it. We find applicants’ claim far more credible:
that UP would not ignore a core element of SP’'s rail franchise,
forgoing the benefits that will flow to the merged system from
greater efficiencies and operaticnal capabilities. Applicants
explain that a central benefit of this merger is market
expansion--building on the strengths of the separate railroads by
delivering rail services more efficiently than either UP or Sp
can accomplish separately.

UP’'s PRB business and Sp's Colerado/Utah business are
complementary. Both businesses can §TOow at the same time. The
coal cpponents are simply wrong in claiming that UP would
“compete against itself,® WSC-11 at 42, if it sought to build the
Colorade/Utah business.

Applicants’ witness Nock explains why the Colorade/Utah
business is a major new business opportunity for UP. For the
firs: time, UP will have access to extensive originations of
Righ-BTU coal--originations that

ing for export business. UP states its firm
intentions to build the Colorade/Utah coal business a ssively.
RVS Nock at 9. Precisely because the merged system will be more
efficient and cost-effective, UP/SP plans to the market
reach for $P's Colorado/Utah business. Single-line access to
more des:iinations, upgrading of key routes, the svailability of

“* Certain utilities whose coal fired generating plants are
se:ved exclusively at destination by UP or $P have requested that
we grant trackage rights for a second carrier tO serve the plant
to make up for any lost source competition between SP-gerved
Uinta Basin mines and UP-served PRS mines. Por example, this
argument forms the basis for WEPCO's Tequested relief at its Oak
Creek Powsr Plant. These parties have not met the ICC's standard
for relief under these Circumstances, which we affirm and :zly
here. The record must clearly show, first, that prior to
""3" the benefits of origin competition flowed through to the
utility and were not captured by the destination monopely
carrier, and, seccnd, that the competitive flow through will be
:anuscmuy Curtailed by the merger. Seg AN/SE. slip op. at

0.
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shorter routes, and operating efficiencies will all sharpen the
competitiveness of Colorado/Utah coal. This directly contradicts
the suggestion of various coal Opponents that UP will downplay
SP's Colorado/Utah business.

UP has competed aggressively to build its coal business., not
Just its PRB coal business, but alsc its Hanna Basin and other
Southern Wyoming coal business. RVS Nock at 5-8. This has
included *"backhauls® and “aggressive pricing.® RVS Sansom at 67-
69; RVS Sharp at 56-65. 1In the aggregate, UP‘'s coal rates have
been lower chan SP's. RVS Sharp at $8-60; RVS Nock at 18.'%

A number of opponents point to the declin presence of
Hanna Basin coal as supposed evidence that UP wi 1 not pay
adequate attention to SP's Colorado/Utah business. But, as
noted, Hanna Basin coal has cenfronted fundamental problems in
the marketplace, such as significantly higher cost than PRB coal,
but lower quality than Colorado/Utah coal. Applicants’ witness
Sansom explains why these marketplace dynamics--and not any
inattention by UP--have caused the relative demise of Hanna Basin
coal. UP/SP-230, RVS Sansom, at 12-17. Nock notes that UP has
sought for years to build the Hanna Basin business through
aggressive rates and other marketing efforts that have act borne
fruit. UP/SP-230, RVS Nock., at 7-8.

In contrast, Nock's statement addresses the reascns that the
merged system will be able to expand SP's Colorado/Utah coal
business significantly. Unlike Hanna Basin coal, which has not
responded to UP's best efforts, Colorade/Utah coal is well-
positioned to intensify competition against other high-BTU coals,
particularly eastern and midwestern coals where Hanna Basin coal
has not proven to be competitive.

We also find that competition among high-BTU coals will be
stimulated by applicants’ settlements with the URC and BNSF.
Utak producers will gain important new rail access to midwestern
and eastern markets, which will add a further stimulus to
competition between UP and BNSF. RVS Nock at 18-20.

While we have explained why we f£ind little credibility in
opponents’ claims that UP will deliberately choose to neglect or
otherwise degrade SP’'s Colerado/Utah coal business, we note that
opponents’ concerns will be monitored through the oversight
process.

MRL has asserted that, even if there is limited Uinta Basin
versus PREB competition for coal movements to utilities’ existing
power generating plants, the merger presents a threat to
source competition for coal. This refers to competition that
derives from s u:su:{'- ability to choose from among various
alternatives wvhile se ecting a site for a nev plant or rebuilding
an existing one.'” Our assessment is that this argument also
lacks merit. As MRL acknowledges, before a utility plant has
been sited and designed, competition take; place between coal
sources, uturoruuca modes, boiler designs, and individual
carriers. Utilities at this stage--before they have sited a
plant, chosen a boiler design and ccal source, or negotiated with
ccal mines and transportation firms--will not be competitively
harmed because they will retain adequate transportation and coal

' We agree with applicants that the rate comparisons
pPresented by WCTL (WCTL-11, V§ Crowley, at 16-19) are not
reliable. RVS Sansom at 78-79; 09-91.

2 Seg MRL-26 at 18.
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sourcing options. After the merger. shippers will generally be
able to site or configure new plant investments in such a way as
to take advantage of several transportation options, including
several major railroads, barge transport, or some combination of
these.

GZALD _ADd lumber. Orain and lumber c-re among the most
important commodities carried by western railrcads. Although
submissions by states, shipper associations. and community
groups’’ allege competitive problems associated with grain and
lumber, they afford no comprehensive market analysis and the
evidence presented on their behalf is quite limited. Grain and
lumber are rail-oriented commodities, especially beyond certain
distances, and both are marked by very strong geographic
competition.

Shippers of both commodities raise concerns, recapitulated
by USDA, about the vulnerability of small, rural shippers and
shortline railroads to merger-related rate restructuring and car
supply actions of the major railroads. As we will explain, these
and other concerns raised by protestants are misplaced here. To
begin with, SP now plays cnly a minor role in grain
transportation.’* Over recent decades the number of pPrimary
grain-hauling railroads in the West declined both because of
mergers and bankruptcy. Except for areas served by the CP Rail
System/Soc Line Railroad Company and XCS, the competitive
battleground for westerm grain has come to be occupied almost
entirely by BNSF and UP.

Montana grain interests and Oregon lumber interests, among
cthers, essentially have complained that they are unable te take
advantage of the PRA between UP and BNSF for Pacific Northwest
traffic routed over the Portland gateway. This agreement opens
California for the first time to single-line competiticn between
UP and BNSF from origins to the north and to the west of
Portland--a remarkably pro-competitive development. As s result
cf this agreement, shippers in this corridoer will now experience
more intense geographic competiticon than before.

Nevertheless. Montana interests claim they a&re harmed
because the BNSF PRA does not extend to the eastern part of
Montana. §gg MWBC-4 at 13. We will not impose s conditien just
because cne group of shippers obtains pro-competitive merger
beneZ.ts that other shippers do not enjoy.'* 1In any event, to
the extent that some shippers benefit by receiving improved
compesitive optiens, the more intensive geographic competition

that results should keep rates for other shippers in check.

) Among the shipper associations concerned with grain are
Mountain-Plajins Communities & Shippers Coalition, Montana Wheat
and Barley Committee, Montana Farmers Union, and Colorade Wheat
Administrative Committee. The State of Montana underscored gTain
issues, while Or/DOT underscorec lumber.

1% According to the AAR's 1995 Annual Summaries of Weekly
Railroad Traffic, SP handled only approximately 4% of all western
grain carloads in 1995. ;

' Seg BN/SF, slip op. at 99: °wWe realize thad the $P
settlement agreement, by providing increased rail options for
{the shipper’'s] competitors but not for (the shipper), may work
to [the shipper’s]) dissdvantage. But that is not the kind of
harm that we should rectify under our conditioning power.*
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Colorade wheat growers’ concerns center around abandonment
of part of the Dotserc to Towner line. They argue the
abandonment is an attempt by applicants to ensure that no ene
else uses the assets in question. They claim that the current
dearth of rail traffic on the line results from Poor car service
and disadvantageous rates, and argue that farmers expend greater
resources driving trucks, especially during critical harvest
times, when they are delayed for long periods of time awaiting
unloading. But applicants correctly explain that the use of
semi-trailers to haul grain long distances, which did not begin
in earnest until the late 1980s, now provides effective truck
competition directly from farm to market or to terminal points
served by several railroads via unit trains. And, if the
shippers desire to keep this line open, they can purchase it
under 49 U.S.C. 10905 (now 49 U.S.C. 10904) .3

Arguments by other Kansas growers, and KCS, center on the
Wichita to Fort Worth corridor, over which SP, as a result of a
voluntary settlement agreement with BNSF in the BN/SF proceeding,
gained rights to provide service (which we note are rights that
the ICC did not impose as a condition of approval of the
merger). The Current merger would reduce the number of carriers
serving that corridor to two, UP/SP and BNSF. Although USDA
Joins in the request to restore a third carrier to replace SP, it
acknowledges SP's minor role in this market so far.'"’ SP uses
a shortline operator, SKOL, to exercise the trackage rights, and
it is not expected to improve on the service BN provided over
this corridor prior to its merger, using a fragile branch line
from eastern Kansas. UP/SP-23, VS Peterson, at 219-22¢. 1In sum,
SP's presence has been minimal here. and the presence of two
strong competitors here makes it unnecessary for us to impose a
thaird. .

The most direct competitive effect of the merger on lumber
concerns the aggress.ve transloading program UP has cenducted
reaching into SP’'s southern Oregon area to draw freight to
Portland from shippers located on lines served exclusively by
SP.'" Comments of Or/DOT. Mar. 29, 1995, at 13. Because BN
alsc conducts transloading operations directed at SP below
Portland, this situation can be regarded as 3-to-2, although BN
was less active in this regard. Oregon lumber interests seek to
expand the BNSF PRA to cpen Eugene for lumber traffic flowing
east and to open SP-restricted short lines to interchange with
BNSF. g, at 4 (Boise Cascade letter).

The new competitive options that these shippers seek have
nothing to do with competitive harm caused by the merger, and

; ¢ Arguments raised by Kansas wheat growers on the Pueblo-
Herington line are similarly without merzit.

“' Comments of USDA, Mar. 29, 1996, at S.

* 1In any event, as applicants indicate, the relevant wheat
market is broader, including such cptions as barge transportation
from Kansas City to the Gulf. Applicants also expect added
competition from upgrading of the OKT line and use of combined UP
and SP lines in Texas to move heavier-loading cars of wheat for

export.

? It is not surprising that, with $P’'s transis’'times en
lumber from Pacific Northwest te' Chicago running an average of
11.8 days co~zared with UP’'s average of 7.8 days, SP's traffic
was vulnerable to competitive inroads through transloading.
UP/SP-22, VS Gray, at 216.
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competition in this market will remain strong after the merger.
Lumber shippers in Oregon are subject to both source competition
and destination competition. When Oregon lumber moves to eastern
markets it faces competition from Canadian, other Pacitic
Southeast origins. UP/S§P-23, VS Peterson, at 101-

Tequired interline arrangemen
opens that access, thereby intensifying source competition.
the standpoint of destination competition, an Oregon shipper has
the choice of directing lumber either to eastern markets or to
California depending on product market conditiens and ,
trangportation options. These forms of geographic competition
were highly effective pre-merger and, with the BNSF PRA, will
improve post-merger.

TRACRAGE RIGHTS ISSURS AND ALTERNATIVES.
e Rights Are Operatiocnally Peasible. Several
mosSt notably Conrail and KCS, have argued that BNSF will
face crippling operaticnal cbstacles in providing service over
these trackage rights. They argue that BNSF's service will be
subject to dispatching discri i
be hampered by going against ing
©f certain lines, that BNSF will lack sufficient SIT and other
facilities to provide quality service, and that BNSF will lack
the zragfic density or sufficient incentive to operate these
lines competitively. We believe that the CMA settlement
agreement and other conditions t we have devised have
ively addressed the objections raised by those parties.
: 3 trackage rights permitting
BNSF to participate in directicnal running, the availability of
additional SIT facilities, and BNSF's ability to access
additional traffic now under contract to UP or SP and to obtain
transload and build-out traffic combine to ensure that these
trackage rights will be a successful remedy.

We zgree that the landlerd's power to ceontrol dispatching is
an important one, and we might have been reluctant to rely on
trackage rights to solve a competitive problem over such a
area without assurances that dispatching would be conducted
without discrimination against the tenant carrier. Applicants
and BNSF, however, have agreed upon a detailed written trackage
rights protocol that should ensure equal treatment of all trains
without regard to ownership. Applicants note that the pratocol
ensures that each railroad can menitor in real time the handling

trains by the other: stations tenant supervisory employees
at the landlord‘'s dispatching center: and, if a dispute arises,
Provides for dispute resolution procedures, prompt arbitration
and sanctions. This protocol, together with our continuing
oversight, should ensure that dispatching discrimination does not
oceur.

and others that BNSF service
and will be using an inferior
are now moot due to applicants’
ge rights to permit it to
that applicants

facilities available as Necessary. We will impose an additional
condition, discussed in detail below, requiring applicants to
give BNSF access to all facilities formerly used by SP. BNSF
also will have its own SIT facilities at Lafayette Yard in
Louisiana, and at Cleveland and Silsbee, TX. Further, we note
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that BNSF has an outstanding rail network in the West, which fits
very well with the additional service it will provide under these
trackage rights. BNSF should be able to provide the necessary
infrastructure to provide quality service--terminals, repair
facilities, and information Systems--at a reascnable cost.

Several parties have argued that BNSF will not be able to
achieve sufficient traffic density to make these operations
efficient, in part. because BNST is only obtaining authority to
serve 2-to-1 points, which, as we have explained, provide only a
fraction of the total traffic on these lines. Despite this
limitation, however, applicants have demonstrated that BNSF will
be in a position to compete for a substantial amount of traffic,

has corroborated this. Overall, the BNSF t will
permit BNSF to compete for $1.9 billion worth of t fic, much of
which is unrelated to the particular competitive problems at
i Of this total, BNSF will be able to compete for $795
million of tratfic at points applicants identify as 2-to-1.

Given all of the protections set forth in the BNSF agreement
(particularly the terms of the CMA agreement) and the additicnal
conditions we are imposing, we believe that BNSF will be able to
compete efficiently for this traffic.% ;4 discussed .
elsevhere, some of these additicnal conditions expand the terms
of the CMA agreement. For example, the CMA agreement requires
applicants to open at least S0% of existing contract volume at
2-to-1 points in Texas and Louisiana to BNSF, and we will require
that UP/SP similarly cpen at least 50% of existing contract
volume at all ether 2-to-1 points served by BNSF's trackage
rights. Likewise, we are expanding the new facilities and
transloading provisions. Even without our new cenditions,
applicants estimate that BNSFT will be able to compete for nearly
three-fourths of the 2-te-1 traffic now, and nine-tenths of it
within a year of consummation. UP/SP-231, RVS Peterson., at 191-
94.

As applicants note, BNSF has no sunk cost in these lines,
and will share in the cost only to the extent of its usage. In
this regard, the structure of the trackage rights fees is
advantageocus to a carrier attempting to gain a foothold in a new

Also, where BNSTF is replacing service formerly provided
by UP or SP via reciprocal switchin . it will only have to pay
S130 per switeh, or, if it prefers, it can provide the switching
service itself. We conclude that all of these factors taken
together should result in BNSF having sufficient traffic to make
these cperations run efficiently.

Many protestants have claimed that BNSF is generally
unwilling or otherwise uninterested in providing all the service
‘contemplated in the trackage Tights arrangement. BNSF's counsel
addressed this issue at oral argument, saying that "we also want
£O assure you that BN/Santa Fe is willing, able, and anxicus to
compete for this traffic to which it will gain access under these
Tights.® Jones, Oral Arg. TR at 99. BNSF’'s counsel also
explair~d ghag:

[We put in substantial evidence showing that we think
the densities are sufficient to permit the building of
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trains tn;r:ﬁl meet the ue:ﬁa-n needs . .1. ‘r::‘
cperating oms are act Y quite manageable,

we are confident that we can compete for this traffic
and that we can do so with very strong, vigerous
competition. Jd4, at 106.

We agree with BNSF that it should have sufficient traffic for
efficient operations and that it should have every incentive to
take advantage of this new opportunity.

Nevertheless, as parties such as DOJ, DOT,
pointed out. because s much depends upon BNSF's performance, we
are i ing special conditions directed to this issue. As an
initial matter, we expect BNSF to compete vigorously for the
tratfic opened up to it in this . Indeed, we will
impose upon BNSF s common carrier ebugzua with respect to this
tratfic, including traffic that is ed under haulage rights
Tather than trackage rights.

Various parties have expressed concerns that BNSF may not
immediately commence the tyackage rights operations at issue.
There are some indications that a start-up of all of these
trackage rights Tnum on the date of consummation may net be
physically possible. Nonetheless, we expect that as soon as
Teasonably practicable BNSF will begin trackage rights c::aum
over the key corridors between Houston and New Orleans, ween
Houston and Memphis, and in the Central Corrider. A failure to
conduct trackage rights operations in these corridors could
result in termination of BNSF's trac Tights. and substitution
of another carrier, or in divestiture. SNSF will be required
£o submit a report on its progress in meeting these mumu
and an operating plan on or befere October 1, 1996,

Progress reports on a quarterly basis thereaftar.

DOJ has predicted that our course of imposing trackage
rights with monitoring rather than requiring divestiture will
invelve the Board deeply in furthar tion of this matter.

We are confident, however, that this will not be the case, and we
are i1mposing these monitoring conditions to ensure that the
cenditions we are imposing to address competitive harm do so
elfectively. Moreover, as discussed elsevhere in our decisien,
divestiture certainly would involve the Board and the parties in
furzher extensive regulatory proceedings.

We have examined the various major corriders over which BNSF
will be providing service as & replacement for SP. As noted
below, the cperations that BNSF will undertake appear reascnable
tO meet its common carrier obligations. It alec appears that
BNSF should be able to attract sufficient traffic to provide
efficient operations.

iIn the Houston-New Orleans
corrider, to operate by exercising its option to
acquire from-applicants the line between Iowa Junction and

1 RCT‘'s representative noted at oral argument that *(i]¢
BNSF fails to seriously and immediately compets on any of these
trackage routes in Texas, dnntg loss of competition will
result.® Williamson, Oral Arg. at 464. A

3 As applicants noted at oral argument, the Board °*will
have unrestricted power to impose additional conditiomns if
appropriate” and " (t)lhat would include divestiture . . . .*
mebn ot.l m- ﬂ at ”"°t
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Avendale, LA,'" and by using trackage rights between lowa
Junction and Houston and within the New Orleans Terminal. BNSF
intends to provide new service for overhead expedited traffic, as
well as for manifest traffic originating and terminating on the
acquired segments. BNSF proposes to schedule and operste eight
regular trains (four in each direction). One intermodal train
pair will operate between California and New Orleans, sccessing
BNSF's newly acquired route near Beaumont. BNSF also will extend
to New Orleans its existing train service that now terminates at
Houston.

One daily manifest train pair will be scheduled between
Temple, TX, and New Orleans handling through Califormia traffic
in both directions and bypassing the Houston terminal by using
BNSF's Conroe Subdivision. This train also will comneet with
other trains handling Intermountain and Pacific Northwest traffic
via the Fort Worth, TX, gateway.

BNSF's new route between New Orleans and West Coast
locations, of which the New Orleans to Houston segment will be a
vital link, will provide service that is competitive with the
routes of UP/SP. 1In addition, these through trains will provide
a significant benefit by enabling traffic originating or
terminating at numerous points in Texas to receive this
competitive service alternative.

A second manifest train will operate between Houston and New
Orleans, allowing interchange of South Texas/Mexican traffic at
Houston. 1In addition, BNSF will handle traffic to and from
Lafayette, LA, and other intermediate points. Extra manifest and
unit trains will be cperated as needed, including trains that
will be assembled at BNSF's yards at Temple and Teague. TX. RCT
and other parties, relying on analysis by Crowley, all that
BNSF will be unable to attract sufficient tratfic for efficient
operations in the Houston/Gulf Coast area. Those computations
ignore BNSF's current traffic base in the region. Where BNSF has
had access to plastic and chemical shippers in the Houston
region, it has been able to develop a 50% share of this business.
BN/SF-54, VS Rose, at 4. But BNSF has been limited in its
ability to attract a 1:::-: share of traffic in the ares due to
its absence of direct efficient routes to key inte.
points with the eastern railroads. With the trackage rights and
purchase agreements included as part of this merger, BNSF now
Possesses the necessary direct routes to the eastern connections
to allow it to be competitive for an even larger share of this
market. Overall. the cperations contemplated by BNSF should be
. sufficient to meet the needs of the shippers it will be serving
in this corrider.

Houateon £o Memphis/St. louis. BNSF will te
rights over the Iou“ ton :o’nn‘hxulu. w:a ::’ﬁ::. ‘!'::.OI“:"
agreement permitted two major improvements BNSF's crnt ons
by allowing fot BNSF trackage rights over applicants’ lines
between Houston and East St. louis, and by permitting BNSF trains
to cperate along the same directicmal lines as applicants’

2 In UP/SP-266. applicants’ indicate that BNSF has concerns
about this line it will purchase, and that spplicants and BNSF
will inspect the line prior to the closing of the saie and, if
necessary. place $10.5 million of the purchase price in escrow
pending arbitration regarding the condition of the line. The
funds will be used to improve the line, if necessary, to bring it
into compliance. UP/SP-266 at 7. : :
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-trains.'™ Thus, BNSF will be able to route its nerthbound
gna‘.u“?vot the UP lines, and its southbound trains over the SP
ines.

BNSF plans to run four trains daily (two in each direction)
between Houston and Mesphis/St. louis. One pair would be
scheduled between $t. Louis and Houston for carload traffic. A
second train pair would operate between Memphis and Mouston for
that traffic. These trains would connect with existin; UNSF
service at intermediate points such as Cleveland, TX, and Tenaha.
TX, and to new service at Pine Bluff, AR.

Crowley (for NITL and other protestants) calculstes that
BNSF will have a market share of only 17.3% of the traffic at the
2-to-1 points that it will serve in this corridor, which we
believe grossly understates the traffic that BNSF will attract.
Crowley’'s calculation is based upen the unsupported and erroneocus
assumpticn that all traffic that originates and terminates on the
new UP/SP merged Tcn is simply °®unavailable® to BNSF.
Consequently., Crowley eliminates from comnsideration over two-
thirds of the traffic at these 2-to-1 points. There is no reason
for us to think that BNSF is going to be able only to compete for
less than a third of the available traffic., when it has & route
structure in the West comparable to UP/SP’'s, and when it has
improved and comparable routings fOr connections to eastern
railzroads. Where BNSF has had access to markets in the Gulf
region, it has been able to carve out a si ficant share of the
available traffic, and we think that it will continue to do so
under the broad trackage rights granted here. .

Evidence of the importance placed by shippers on the quality
of service in select s railrzoad is offered by IPC. 1IPC-10,
VS McHugh, at 11-14. IPC states that reliability of service is
equal to, if not more important than, the rate. Elements of
service such as percentage of freight cars rejected for loading,
provisior of adequate freight cars, and variances from ised
delivery dates are used by shippers to evaluate the quality of a
railrcad’'s service. The trackage rights and routes opened to
BNSF will permit that carrier to provide gquality service
competition in these markets.

IPC has raised concerns that trains carrying its products
would have to travel over an extremely circuitous route due to
the directional running of the Houston-Memphis lines. This is

BNSF will have access to IPC at Camden and Pine Bluff
ts with applicants, permitiing efficient
BNSF traffic from these points to Nerth

% oOriginslly., the BNSF settlement agreemant provided that
BNSF would operste :.. of its trains on the SP line bstween Fair
Oaks, AR, and Houston. This would have caused
northbound BNSF trains to seet applicants’ southbound flow of 23
daily trains. which would have caused substantial delays to BNSF
cratfic. Extending BNSP's trachage rights from Memphis to Bast
St. Louis has eased concerns of certain estants over ensuring
BNSF an efficient comnection with Conrsil at St. louis.

" gy these trackage rights between Mousten and
Memphis, BNSF will s en that route 462 miles, and its route
botv:ca Houston and St. lLouis by 125 miles. BN/SF-1, VS Owen,
at 19.
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Little Rock for placement in BNSF trains for movements to sastern
connecticns as well as to other points on the BNSF system. %

1 - BNSF will operate its Houston tc
Brownsville trackage rights to maintain competitive service to
important stations such as Corpus Christi, Harlingen, and
Brownsville, including interchange with Mexican carriers at
Brownsville and interchange at Robstown with Tex Mex, for Mexican
traffic via the Laredo gateway.

BNSF proposes to operate one through train daily between
Houston and Robstown with a rurn-through block of Mexican traffic
via Laredo, and a block of traffic to and from Corpus Christi.
To effect efficient interchange with Tex Mex, a new connection
will be required at Robstown. For traffic between NHouston and
Brownsville, BNSF will initially move traffic via haulage zights
on UP/SP trains as provided for in the BNSF agresment .

KCS and Tex Max have alleged that BNSF is uninterested in,
or will be incapable of, providing competitive interline mervice
for movements into Mexico over the Lareds gateway. Laredc is the
principal rail gateway between the United States and Mexice. In
1994, 55% of the total U.S.-Mexican rail tonnage moved through
Laredo.!'’ This is due to its superior infrasctructure,
especially customs inspection facilities, and its location on the
shortest route between many U.S. and Mexican oerigins and
cestinations.

Significant volumes of grain and other agric.ltural
products., minerals, woodpulp, paper products, automobiles and
auto parts, and other metals all move through the Laredo gateway.
Much ©f this is bulk traffic moving long distances, and thus
dependent on rail for competitive transport options.

laredo is served directly by UP and by Tex Mex, a small
railroad cperater originally chartered in 187S. Tex Mex's
157-mile line runs from Laredo to Corpus Christi, where it
connects with SP.'™ Tex Mex and SP together now provide the
only competition to UP for traffic moving through Larede. While
UP has recently been carrying more than 75t of the Laredo
traffic, cthe record shows that Tex Mex’'s presence has been
effective in constraining UP's rates and service through this
important internaticnal gateway.

' Ses. genszally, UP/SP-266.

As applicants explained at oral argument, this traffic would
move promptly to North Little Rock in local trains. Roach, Oral
Arg. TR at 74. The record shows that the routes between Camden
and Pine Bluff and between Pine Bluff and North Little Rock are
both in good condition, both have centralized traffic contrel,
and both have ample sidings that will allow for efficient and
timely movements for this shipper even in the face of train neets
from the predominantly southbound traffic flow.

' Tex Mex states that the seven other gateways are at
Calexico, Naco, Nogales, E1 Pasgo. Presidio, Eagle Pass, and
Brownsville. Brownsville, Eagle Pass, and El Pase together
handled over 40% of 19%¢ U.S.-Mexican rail tonnage.

" According to Tex Mex, alost three-quarters of its
traffic in 1994 was bridge traffic (26,240 carlcads) between
Points in the U.§S. and Mexico handled through its comnection with
SP, and the remainder was derived from service provided to more
than 30 shippers located on its line.
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One eslement of the BNSF agreement is to preserve the
competition to UP now offered the Tex Mex/SP cemnection at
Corpus Christi.
line running

While we have some reservations about BNSF's willingness and
ability to sttract sufficient traffic over the Laredo gateway, we
have remedied this problem by giving Tex Mex trackage rights to
permit it to gain additicnal traffic, as discussed below.

Housson zo San Antonio/Eagls Pass. The BNSP agreement
provides BNSF with trackage rights over UP's line between Waco
and $mithville, TX (with a comnecticn to the GTRR at Kerr, TX),
conraciing at Smithville with trackage Tights over UP's line
between Sealy and San Antonie. This upgrades BNSF's access to
Eagi> Pass, which has been via haul Tights on the SP route
from San Antonic, cbtained in a settlement in the AN/SF merger.

BNSF proposes to operate four through trains daily (two in
each direction) in this cofrider. One expedited train pair would
be scheduled between Kansas City, MO, and Eagle Pass using
trackage rights south of Temple, TX, handling traffic to and from
San Antonio. A second train Pair would be scheduled to operate
between Housten and San Antonio Carrying Eagle Pass traffic to
connect with the Xansas City-Eagle Pass train at Smithville (or
at an alternate location between Smithville and San Antenio).
Unit trains, including GTRR aggregate trains and Lower Colorade
River Authority (LCRA) coal trains would operate alsc over these
lines as tratfic develops.

Overall, this operating proposal appears reascnable,
although some concerns have been Taised about whether there will
be sufficient traffic density to allow efficient service. This
depends largely on whether shippers will be willing to use a
Mexican gateway other than Laredo or Brownsville te move
significant volumes of Mexican import/export tratfic.

. Santzal Cozzidar. Several parties have expressed concerns
about the competitive effectiveness of BNSF service under the
BNSF agreement over the Central Corrider. They argue that BNSF
will lack the incentive to provide effective competition, and
will not have sufficient traffic density to provide efficient
service over this line. Specifically, these parties argue that,
because BNSF already has its own transcontinental routes (the
Northern and Southern Corridors) BNSF will lack the incentive to
.provide vigorous competition with UP/SP in the Central Corridor.
They also contend that BNSF's route will be an inferior ene.
None of these un-.ﬁ: has nrt:iuhz we :::l explain, the BNSF
Agreement makes possible a very efficient such

for BNSF, and with the additicnal

imposing, BNSF should have more than

efficient service.

Although BNSF does have other transcontinental routes, this
nev route will provide it important new efficiency .
BNSF's new route, the well-maintained Amtrak route from

to OCakland, will be substantially better than the SP route it
replaces. It includes: (1) BNSP's high-speed mainline from
Chicago to Denver; (2) the SP (DRGW) Mogfat Tunnel ropte through
the Rockies, which is much faster than SP's Tennessee Pass route;
and (3) the most direct ruvute frem Salt Lake City to Oakland
BNSF will eas.ly improve on SP’

providing essential competitive service to intermediate points
such as URC coal interchanges, Prove, Salt Lake City, and Reno.
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Despite these efficiencias, Crowley argues that BNSF will
move only 29,699 loaded cars a year, enough to justify only 1.08
loaded trains per day. We believe, however, that BNSF's estimate
of 90,619 loaded cars a year and two to five through trains per
day is more accurate. As BNSF explains, its traffic will be made
up oi several different components, including traffic st 2-to-1
points, existing BNSF traffic that will be shifted tc improved
routings made possible by the trackage rights segments, and new
overhead business made possible by these routes as well.
Applicants point out that Crowley'’'s diversion estimates exclude
substantial amounts of 2-to-1 traffic that will in fact be
available to BNSF, while ignoring new traffic opportunities made
possible by these new routes or BNSF's recent merger.

A basic deficiency in Crowley’'s study is that he treated
much of applicants’ existing traffic as captive and not available
to BNSF, even though it moves to competitive points. Applicants
explain that Crowley fails to adjust for the fact that the
Waybill Sample reflects certain traffic to be originated or
terminated by UP or SP when it was actually rebilled over a
gateway Or moving to a transit point. Applicants note that BNSF
will be able to compete for all of this traffic.'®

Applicants correctly note that Crowley failed to cgnsider
BNSF's opportunities to capture traffic that moves to or from
poants that both BNSF and UP or SP serve today. Protestants also
lef: out large volumes of Chicago-Bay Ares conventienal
intermodal traffic that BNSF will handle over its Denver-Oakland
Tights (BNSF already runs two trains per day of this traffic from
Chicago to Denver, and will extend those trains to Oskland) .

Protestants also understate the effects of BNSF's rerouting
and new marketing opportunities. Crowley predicts orly 2,064

losded cars per Jeaz. but applicants’ estimate of 6,676 seems

more plausible. also will be able to compete for $994¢
million of new traffic.'

' Some of the biggest movements originating and
E;_—.. terminating at 2-tu<l-points in the Corridor-involve — —
traffic Jhere castern and western carriers separately bill their
customers. Because the Waybill Sample divides these movements,
Crowley mistakenly reflects thess highly competitive movements to
and from the Northeast as originated or terminated by UP and $P
at gateways such as Chicage, and not divertible to BNSF.

¢ BNSF will be able to improve routings for substantial
traffic flows to and from Omaha, Denver, and the Twin Cities, and
for Western Nebraska grain, and South Dakota bentonite. BNSF
will save substantial mileage on movements of forest products
from Northern California and Southern Oregon to the Midwest, on
movements of beer from its exclusively served Coors facility in
Golden. CO, to California distributors, and for movements of wine
from Modesto to the Twin Cities. BNSF will save approximately
350 miles for numerocus Northern California movements to and from
Colorade and nearby states now moving via BNSF's Southern
Corridor mainline.

' This includes Nebraska grain moving to feedlots in
Califernia;: South Dakota and Wyoming bentonits moving to the West
, Coast; Southern California-New Orleans intermodal £ic and
intermodal traffic between points like Omaha the Twin
: ww===-Cities and Northern California. rFor e, UP sarketing
personnel” projected that BNSF would be able to 1,500 cars
per year of Nebraska grain to Central Califormia n?tnn. lll’
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In sum, BNSF will gain a very efficient and much improved
route in the Central Corridor and, along with conditions we are
imposing., should have the incentive to compete vigorously with
UP/SP. Moreover, BNSF's operations should have sufficient
density to permit effective competition in the Central Corridor.
Protestants have vastly understated the traffic for which BNSF
will be able to compete. and have overlooked BNSF's ability to
integrate the new routes into its existing system. A realistic
view of the markets at issue makes it apparent that BNSF will be
able to bid for more than enough traffic to justify aggressive
operations in the new corridors to which the BNSF agreement would
give it access. Finally, the S-year annual oversight by the
Board will provide an orderly mechanism for shippers to raise any
concerns.

Trackage Rights Compensation Is Reascmable. Numerous
protestants have argued that the trackage Tights compensation to
be paid by BNSF to UP/SP is too high to allow BNSF effectively to
replace the competition that will be lost at 2-te-l points after
SP is absorbed into UP. After thoroughly mmza? these rates,
we find that applicants’ fees of 3.0 to 3.1 mills per gross
ton-mile are well within a ressonable level.'®¥ poJ's aygument
that the compensation should be restructured so that part of it
38 paid by BNSF as a capita. contribution., rather than a return
on value, is also without merit.

- We will not disapprove trackage
rights agreements negotiated in the merger settiement context
unless their terms are shown to be unreasonsble. Where
COMPEnsation terms are seriously challenged, as here, we will
examine them in light uf the principles in .
Trackage rights fees set under that method have included three
components: (1) the variable costs to ths landlord resulting
from the tenant’'s use of the track; (2) 4 portion of the
malntenance and cperating costs on the i1eievant rail properties
based or usage; and (3) a return element sn the value of the rail
Properties based on usage. We have thoroughly examined the
trackage rights compensation levels challinged here, and we
conclude that, because the agreed levels are lower than we would
Set under SSW _CLMPRNSALICD. they are reascnable.

3 (,..continued)
has numerous grain unit-train loading sites in Nebraska, often
near UP‘s lines. Given that all grain is trucked to rail loading
points, and at destination is trucked from unl peints to
poultry feedlots, UP projected that BNSF will be able to develop
2 presence in this market, even though the 1994 Waybill Sample
shows similar grain movements as moving between exclusively-
served UP/SP points at both ends.

19 A fee of 3.48 mills will apply to one high-maintenance
cost segment between Keddie/Stockton and Richmond, CA, for
intermodal and carload traffic.

') Under new 49 U.S.C. 11324(c), the Board is rp?nm to
approve the operating terms and level of compensation for
trackage rights imposed in the merger context. Although that
post-application statutory amendment is not technically
applicable here, it would net Change the outcome because the
operating terms and fees here are clearly reasonable.
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As a threshold matter, Crowley’* argues that a trackage
rights tenant should not have to pay any return element on the
rail property used, but should be charged no more than the
landlord’s °"below the wheel® variable costs. He calculates this
level to be 1.40 mills per gross ton-mile. We will adhere to the
ICC's consistent position in §SW Compensation. which has been
affirmed by the D.C. Cirecuit Court of Appeals, that trackage
rights fees will allow landlord and tenant to compete on an equal
basis only where the tenant ‘is allocated an appropriate share,
based caoum. : . of the total costs. Sss. s.49.. AN/Sanca Fe. slip
op. at 90-91.

Recognizing that our well-established standards require
inclusion of a return element based on market value, Crowley also
develops a fee of 1.0 mills per gross ton-mile based on the fair
market value of SP's roadway assets. Although Crowley’'s method
is samilar to our capitalized earnings method, thers are several
significant errors in his approach that make his calculatien
totally unreliable.’** Because there is no recent purchase
price to establish UP's market value, he has used the purchase
price of SP alone to calculate a value for both UP's and SP's
lines. But this significantly understates the value of she
investment base because a substantial portion of the trackage
Tights at issue run over UP’'s lines.’® which tend te be in much
better-maintained condition, and of higher value, than SP's
lines. Next, Crowley computes the present value of the track
investment base as depreciated to zero over 32 years. This too
understates the real costs because UP/SP will be required
constantly to replace capital as its lines deteriorate. - Finally,
Crowley uses the interest rate., an after-tax cost .of
capital, despite the fact that the ICC consistently found that
the pre-tax cost of capital should be used to reflect the cost of
insome taxes. These errors result in a substantial
understatement of the investment base, and thus of the return
element.

Applicants demonstrate that, if Crowley’'s errors (other than
his use of just SP Tty) were corrected, the capitalized
earnings method d yield a rate of 3.04 mills per gross ton-
mile. This includes a return element of 2.40 mills per gross
ten-mile, which would be the correct number if all the properties
wire the less expensive SP properties, rather than a mix of SP
and UP properties. Applicants correctly use URCS to develop
UP/SP's system average operating and maintenance costs, which
they calculate to be 1.44 mills per gross ton-mile.’*’ This
would yield total compensation of 3.84 mills (2.40 mills « 1.44

; ' Although for convenience we will refer teo Crowley’s
testimny on behalf of WCTL, our discussicn responds to comments
he has submitted on beshalf of numercus parties.

¢ Crowley’'s computation of the operating and maintenance
cost portion of the formula is alsc wrong because Crowley
includes only the tenant’'s share of the yariabls ion of
:pguun -and msaintenance costs rather than its of those
ull costs.

' Under the original BNSF agreement, BNSF would operate
over approximately 1,727 miles of trackage rights over UP lines,
and 2,241 miles over SP lines. .

7 URCS costs will understate the actual maintenance
e«penses UP/SP will incur on the SP lines. Because URCS is
de "ived from historical costs for 1990 through 1994, it reflects
th. relatively lower maintenance activity by SP.
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mills) per gross ton-mile, which is substantiall higher than the
1.8 mills Crowley developed, and, more importantly, much higher
than tn.cul.o to 3.1 mills per gross ton-mile that BNSF has agreed
to pay.

In addition, UP/SP has agreed to allow BNSF an optien to
elect to use, a formula under which BNSF would pay a share, based
on usage, of UP/SP’s actual total
e
value of the segment used times the current pre-tax cost of
capital.’® That alternative approach, which is similar to S5M
m. though more TOuS to the tenant, may result in
even lower fees to BNSF. availability of this optien
provides additional assurance that the fees are not unreascnably
high., and that they will permit ANSF to compete effectively.'"

Scxucture of the Pavments. DOJ again » &8 it did in
BN/SE. that, because the fees are 100% variable, BNSF will be
constrained in its ability to compete with UP/SP.'" DOJ claims

' WCTL and WSC attempt to show that the fees agreed to by
BNSF are excessive when compared to those in other agreements
between UP and SP. We agree with applicants that none of these
agreements is able. Sgg UP/SP 231, RVS Rebensdorf, at
14-30. For example, one of the compared agroements required a
capital contribution by the tenant, which this one does not.
Ciners pertained to switching and terminal operations and
industrial spurs, cperations generally unlike those at issue
here.

Applicants’ witness Kauders also demonstrates that total
compensation per gross ton-mile would be 8.32 mills under the
annuity method and 9.05 mills under the replacement cost new less
depreciation methed, the twe alternatives to capitalized earnings
under the SSW _ComDEnsasion standard that are used when fair
market value i1s 2ot available.

'* Applicants have also improved the method by which the
charges are updated each year. Originally, the index was to be
70% of the RCAF, unadjusted for productivity. Certain
protestants wvanted to use the RCAF, adjusced for productivicy.
UP/SP has agreed to use actual maintenance related expenses,
rather than using an index at all. This reflects costs mere
accurately.

1% KCS argues that BNSF will have to pay reciprocal
. switching charges at certain origin or destination points for SP-
served shippers. But the number of gituations where switching is
required will not increase, and may decrease. Moreover, SP's
level of reciprocal switching charges will fall significantly.
Amendments to the operating sgreements now allow BMSF to select:
(1) switching by UP at a meximum switching ;
(reduced from -approximstely $49S) at beth
2-to-1 points; or (2) direct
with UP/SP’'s concurrence.

BNSF's costs should be increased by 77%
for "additional charges® it assumes will be assessed by UP/8P,
but applicants have shown that there will be no additicmal |

charges to BNSF other than those specified in the ‘
We note that these charges pertain to the first uﬂ :g:-“

components of trackage rights fees discussed in S5¥_Compensatian .
" DOT and MRL also raise this argument, although to a
lesser extent.
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that competition will force rates dow" to variable cost levels.
and that, because UP/SP’'s variable cos s will always be much
lower than BNSF's, it will always be abie to offer lower rates
and obtain all of the traffic. DOJ’'s argument reflects a basic
misunder-standing of the relative importance of trackage rights
feer in BNSF's overall cost of service, and cf rail pricing in
general.

As the ICC explained in rejecting DOJ's approach in BN/SFE.
slip op. at 90-91:

Placing the tenant in the same economic position as the
landlord suggests that it might be appropriate to break
up the rental charge into similar constant and variable
components, Or to ask the tenant to make a lump sum
contribution to capital. But potential tenants may
have difficulty in making such capital centributions,
and a 100% variable rental charge reduces risks for the
tenant railroad, which may not have experience
participating in that market . P

As is true of any investment, no prospective trackage rights
tenant would agree to make a c.rital contribution unless it
believed it could recover that cost through the rates it charges
to shippers on that line. No railroad would invest in rail
properties, through trackage rights ar through purchase of
divested rail lines, if it anticipated revenue that only covered
i1ts variable costs.! Only by pricing above thair variable (or
marginal) costs can railroads recover all their costs and achieve

adequate revenues.’'”

The only markets in which railroads tend to price their
services down to their total variable costs are those where motor
carriage is extremely competitive. Those markets are not of
concern in the rail merger context because rail competition is
relatively unimportant in such markets in comparison to the
overall competitive picture. And because railroads need to
return their joint and common costs tO replace their road bed and
track structure as these items deteriorate, they cannot long
ceontinue to provide service in such markets. The issue of how
the fees are structured is ultimately a red herring because
railroads generally must price significantly above their variable
costs in order to return their joint and common costs and
continue to compete.

Even if we were to assume that variable coust is the only
relevant cost for rail ratemaking purposes, protescants still
have not shown that BNSF would be at a disadvantage here.
Protestants compare BNSF’'s trackage rights fee with the lower
"below the wheel®” variable costs that UP/SP will experience, and
they argue this proves BNSF will have a substantial variable cost
disadvantage. This comparison is extremely misleading bescause
the costs protestants focus on are just a small portion of the
total variable costs that BNSF will experience for any particular
movement. Ovarall, BNSF's variable costs are likely to be lower

17 pailroading exhibits economies of scale, scope, and
density that lead to declining average cost levels, so that costs
attributable to any movement are below average costs:

" seg. generally. Soal Rate Guidelines, Nationwide. 1
1.C.C.2d 520, 526-528 (1985), asf:2 sub pon. :
Sorp. v, Uniced Scaces, 012 F.2d 1444 (3zd Cizr. 1987).
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than were SP's, and certainly low enough to allow it to compete
effectively wath UP/SP.'™

Couditions Imposed.
z The variocus conditions

requested Dy parties invelve the exercise of our conditioning
power under section 11344 (c) as part of any approval of the
application.'”™ Section 11344 (c) gives us broad autherity to
impose conditions governing railroad consolidations. Because
conditions generally tend to reduce the benefits of a
consolidation, they will be imposed only where certain criteria
are met. UR/MET, 4 1.C.C.2d at 437.

We will adhere to the criteria for imposing conditions set
out in UP/MP/WP, 366 1.C.C. at 562-65. Conditions will not be
imposed unless the merger produces effects harmful to the public
interest (such as a significant loss of competition) that a
condition will ameliorate or eliminate. A condition must also be
cperationally feasible, and produce net public benefits. We are
also disinclined to impose conditions that would broadly
Testructure the competitive balance among railroads with
unpredictable effects. Sgg, g.3.. SE/SP, 2 I1.C.C.2d at 827,

3 1.C.C.2d at 928; and UP/MET, ¢ 1.C.C.24 at 437.

1 The "below the wheel" variable costs included in the
trackage rights fees relate only to the expense of ownership and
maintenance ©f running track and structures. These cCosts
account, on average, for only about 17V of the total variable
costs of western railroads. Thus, at most. a small compenent of
BNSF's total variable costs will be higher than §P’'s for the
trackage rights portion of a given movement. But BNSF is a very
efficient carrier, and its remaining variable costs of operating
its trains over the trackage rights segment should be lower than
SP's comparable costs.

Moreover, BNSF will be operating over its own lines for a
substantial portion of any given movement from origin to
destination, and for that portion of the movement, trackage
rights fees are irrelevant. For those portions of the movements,
BNSF's variable costs will alsc tend to be lower than were SP's.
We conclude that, even if we viewed this issue from the
perspective of variable costs alcone, BNSF would likely be in a
better position to compete than was SP. Sgg UP/SP-260 at 26-27.

DOJ asserts that applicants’ focus on a comparison of BNSF's
and SP's total operating costs is misplaced, claiming:

In effect, Applicants argue that the Board may impose a

tax --in the form of higher trackage rights fees than
necessary to reimburse the landlord for the trackage costs--
on any replacement railroad wnose current operating costs
are lower than SP’'s current operating costs.

DOJ-14 at 1. “lmposing a tax® is an odd phrase to use to
describe a compensation arrangement that has been mutually agreed
to by applicants and BNSF, and which we have found to be lower
than the compensation we would have set if the parties had not
come to an agreement. This bensficial arrangesent can hardly be
called a tax on BNSF's effi~- -acy. s

" The responsive spplications filed by CMTA, MRL, Entergy.
Tex Mex, WEPCO, and MCC’'s rail affiliates are not independent
applications.
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A condition must address an effect of the transaction. We
will not impose conditions °to ameliorate 1 standing problems
which were not crea:sd by the merger,® nor will we impose con-
ditions that “are in no way related eithar directly or indirectly
to the involved merger.” ! -

= + 360 I.C.C. 708, 952 (footnote omitted)

(ANZEXi3cO) ase Also UP/CNW, slip op. at 97.

While showing that a condition addresses adverse effects of
the transaction is necessary to gain our approval for imposition
of a condition, it is by no means sufficient. The condition must
alsc be narrowly tailored te remedy those effects. MNe will no:
ordinarily impose a condition that would put itcs t in a
better position than it occupied before the consolidation. Sgg
UR/CNW, slip. op. 97; X =
&Y. GIC, 2 1.C.C.2d 427, 455 (1988) (Seo/Milwaukes IX).

ENSE agresment. For many shippers throughout the West, the
varicus rights provided for in the BNSF agreement will ameliorate
the competitive harms that would be generated by an unconditioned
merger. We therefore impose as & condition the terms of the BNSF
agreement, by which we mean the agreement dated September 28,
1995, as modified by the supplemencal agreement dated
November 18, 1995, and as fusther modified bx the second
supplemental agreement dated June 27, 1996.’

:m_.?;m. Although applicants have not asked that
approval of the merger be made subject to the CMA agreement,

agreement. Many of the pro-competitive provisions of the OMA
agreement require amendments to the BNSF agreement, and are
reflected in the second supplemental agreement dated June 27th;
other such provisions do not Tequire amendments teo the BNSF
agreement .

AzZoad-based Condizaons. As we have previously discussed, we
are imposing a number of broad-based conditions that
BNSF agreement to help ensure that the BNSF trackage rights will
allow BNSF to replicate the competition that would otherwise be
lost when SP is absorbed into UP.

agreement, as a by the OA agreement, grants BNSF the Tight

tO serve any new facilities located post-merger on any $P-owned

" 31f, for example, the harm to be remedied consists of the
‘loss of a rail opticn, any conditions should be confined to

restor that option rather than creat new ONes. Sas
e . 21.C.C.2d at ul:.’lg‘ﬁ, 366 31.C.C. at S64.
to o

Moreover, tions are not warrant 86t competitors’
Tevenue losses. AN/PFrigco. 360 1.C.C. at 981.

'™ As we already have discussed, in imposing the BNSF
sgreement as a condition to this merger, we will TeqQuire
applicants to honor all of the amandments, clarifications,
R oy KT
April 18t agreesent - 3 rebutta
filings (UP/SP-230 at 12-21;: UP/SP-231, Part C, Tab 18 at $-13;
ase UP/SP-260 at 0-9, summarizing the clarificaticns and
amendments described in the April 29th rebuttal f£ilings): (3) the
June 3rd brieZ (UP/SP-260 at 23 n.9): and (4) the June 20ch
fé#:; ;a:: acg?-mud the second supplemental agreement

-266 at :
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line over which BNSF receives trackage rights in the BNSF
agreement. The SNSF agreement further provides, however, that
the term "new facilities® does not include expansions of or
additions to existing facilities or load-outs or transload
facilities. We require as & condition that this provision be
modified in two respects: first, TeQuUir that BNSF be
granted the right to serve new facilities on h SP-owned and
UP-owned track over which BNSF will receive trackage rights:
second, by requiring that the term "new facilities® shall include
transload facilities, including those owned or opersted by BNSF.

mmzna%- a’: S nu-;:: ”":1“: 8
st -merger procedure a segber can s¢ & claim
::a: the merger deprived it cf a build-in/build-out option. We
Tequire as a condition that this procedure be modified in two
ways: £irst, by making this procedure applicable to all
shippers; second, by removing the time limit to which this
procedure is subject. These modifications will allow BNSF to
replicate the competitive options now rnv“.d by the independent
operations of UP and SP. We further clarify that a shipper
invoking this procedure need not demonstrate economic
feasibility:; the only test of feasibility is whaether the line is
actually constructed. Any technical disputes with respect to the
implementation of this build-in/build-out remedy may be resovlved
eicher by arbitration or by the Board.

‘ .po. . The OMA sgreement
provides that, amfnuly upon consummation ©of the merger.

spplicants must modify any contracts with shippers at 2-to-
points in Texas and Louisiana to allow BNSF access to at leas.
S0% of the volume. We require a» s condition that this provision
be modified by extending it te shippers at all 2-te-1 points
incorporated within the BNSF agreement, not just 2-to-1 points in
Texas and Louisiana. The extension of this provisiecn to all
2-t0-1 points will help ensure that BNSF has immediate access to
a traffic base sufficient to support sffective trackage rights
operations.

Qvarsighs. Ve impose as a condition to approval of this
merger oversight for § years to examine whether the conditions we
have imposed have effectively addressed the competitive issues
they were intended to remedy. We retain jurisdiction to impose
additional remedial conditions if, and to the extent, we
determine that the conditions alresdy imposed have zot
effectively addressed the competitive harms caused by the merger.

We require as a condition that applicants submit oa or
before October 1, 1996, a progress report and implementing plan
. regarding their compliance with the conditiens to this merger,
and further progress reports on a quarterly basis.

As we have discussed earlier, we expect that BNSF will
compete vigorously for the traffic opened up to it by the INSP
agreement and have imposed upon BNSF a commen carrier obligation
with respect tc this traffic.’™ We further that BNSP
submit a progress report and an operating plan on or bsfore

‘z:n‘x"“' n;z:utu that :llr. as soen as nuc::l
prace e, Must trackage rights operations

cozzidors between Housten and New.Orleans, betweun

Merphis, and in the Central Corrider. A failure to ceaduct
trackage rights operastions in these corridors could zesult in
tesmination of BNSF's trackage rights, and substitution of
another carrier., or in divestiture.
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October 1st of this year, and further pProgress reports on a
quarterly basis thereafter.

We plan to initiate a proceeding at the end of the first
year, on or about Octcber 1, 1997, seeking comments from
interested parties on the effects of the merger and
implementation of the conditiens. The competition provided by
BNSF will be one of the key matters to be considered in the
oversight proceeding. If circumstcances warrant, a proceeding may
be held prior to October 1, 1997. Subsequent proceedings will be
scheduled as needed.

1 We are particularly sensitive to our

responsibility to ensure that this merger will foster the goal of
North American aconomic integration embodied in NAFTA. After
all, our regulatory powers are derived from the “Commerce Clause®
of our nation‘s constitution,!” which, in a very real sense,

has resulted in the creation of a "free trade zone* within these
United States, leading to our emergence in this century as an
economic superpower.

NAFTA now has the potential to contribute to the ecpnomic
growth and prosperity of the United States, Mexico, and Canada.
Mexico, in particular, holds great promise as a market for our
agricultural and other products. As USDA explained, *|[u)nder
NAFTA, Mexico is expected to be an important growth market,
especially for grains and oil seeds produced in the midwest and
plains s:aa:s. Affordable rail rates and access to service are
critical.”

The BNSF agreement should preserve shippers’ competitive

alternatives at the Brownsville border crossang, and should
enhance them at Eagle Pass by upgrading BNSF's access from
haulage to trackage rights. But Tex Mex and its supporters have
raised legitimate concerns that, absent a grant of Tex Mex's
respensive application, the merger could result in a reduction in
competition at lLaredo, the most important U.S.-Mexican Tail
gatewvay.

Specifically, Tex Mex has Proposed that we grant it trackage
rights that would permit it to connect with KCS at Besumont via
Houston. Tex Mex notes that, except for a small segment of UP
track running from Robstown to Placede, the Touting proposed by
Tex Mex would net overlap with BNSF's tracks and haulage rights
from Houston to Brownsville, and thus it would not unduly
interfere with BNSF's new cperations. Tex Mex envisicns its
propesed trackage rights as an addition te those competitive
sateguards contained in the BNSF agreement, and not as a
' replacement .

Tex Mex has offered a number of arguments in favor of its
Proposal. First, it suggests that all the U.§.-Mexican gateways
should be viewed as a single market now served by UP, $P, and
BNSF, and that the reducticn from three railrcads te tvo brought
about by the merger is an unacceptable loss of competition that

" Article I, Section 8, states in pare:
The Congress shall have Power . . . [t)o rejulate
Commerce with foreign Nations, and among the several
States . . . .

" Dunn, Oral Arg. TR at 240.
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cannot be remedied through any condition relying on BNSF, which
is one of rhe three.

We must rejecr this argument. 1In SE/SP. the ICC determined
:!lut :bon was :o nu-:hu* m;n:my um:. and that Laredo
clearly occupied a position of separate surpass economic
significance. lu.f. 2 1.C.C.2d at 797. we muu‘:'m:
' but also acknowledge that, as BNSP has explained,
the Mexican gateways are completely
BN/SF-59 at 31 n.12.

Further, Tex Mex acknowle that, in 1994, BMSF handled
only 3% of all U.S.-Mexican rail traffic at tne border.'s

TM-39 at 36. Bven if there were a single market for U.$.-Mexican
movements by rail, BNSP's extremely limited presence prier to
this merger would hardly make this a 3-to-2 situaticn, much less
one that calls for remedial conditions.’®

Tex Mex has raised other arguments that we £ind more
persuasive. It is cencerned that the merger will dimirisgh its
tratfic base to the point where it is unable effectively to
~»Te88TVe 3 second competitive routing at Laredo, and thas the
merger might endanger the essential service it provides to the
more than 30 shippers located on its line.

Tae 0.8% of current Tex Mex traffic originated at points
served exclusively SP is likely to shift to the new and
eflicient UP/SP s e-line route into Laredo created by this
merger. Another 318 of Tex Mex traffic now originates at or
moves through 2-to-1 points on SP. BNSP will have access to this
tratfic via the BNSF agreement. Applicants’ traffic study shows
all this traffic mov via & BNSF/Tex Mex Touting inte lLaredo.
As we have explained elsewhere, the BNSF agreement will permit
BNSF effectively to replace the competition that will be lest
when SP is absorbed into UP, and thus protect shippers at 2-to-1
pe:ints from facing higher prices or deteriorated service. This
does not mean that BNSF will be able to Tetain all the tragfic
now cerried by SP when BNSF's competition is the newly merged and
mere efficient UP/SP, whiech ®may choose to offer shippers lower
Tates or beuter service than offered by either UP or $P today.

Further, for this 2-te-1 traffic, and fer the 34.2% of 1994
Tex Mex traffic carried via a Tex Mex/SP/BN or SF interline

' This market share will likely rise. The BMSF agreement
will extend BMSP's presence for handling Mexican traffic. Its
haulage =i to le Pass will be converted into trackage
rights, , @8 previously, it will hive new trackage and
haulage rights over the UP line into Brownsville.

'™ Our finding thet this is not a 3-te-2 situation is
corroborated by the testimony of Tex Mex‘’s own witness, Grimm,
who arjues that this would remain a 2-t0-1 situation even afteyr
implementation of the BNSPF agreement :

In the market for rail transportation between the
United States and Mexico, therefore, the effects of the
merger will be much closer to 8 2-to-1 reduction than a
3-to-2 reduction. Although BNSF will be a theosbtical
competitor, it will be a very minor and ineffective
one.

T™-23 at 222.
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movement,'” the BNSF agreement has created a new potential
sa.ngl_c-um movement for BNSF into Mexico via Eagle Pass. As RCT
explains:

(Wjere it not for the fact that Larede currently enjcys
a4 competitive advantage over the other gatewvays to
Mexico because there is a larger infrastructure of
customs brokers located at lLarede than at the other

' gateways, there would be little or no incentive for
BN/SF to route traffic via TexMex.

unit trains of grain in joint-line service with TexMex
via Laredo when it will have a aﬂnnuuly direct
shot in single-line service at Bagle Pass. Given the
admitted concentration of BN/SF's traffic from the
grain belt and the Pacific Northwest and the industrial
Midwest, it is only logical to sssume that BN/SF would
favor the less circuitous, single-line routing via
Eagle Pass.

RCT-7 at 22-23.

We are persuaded that a partial grant of Tex Mex’'s
responsive application is required to ens.re the contimuation of
an effective competitive alternative to UP's rout into the
border crossing at lLaredo. Further, as noted by Velkswagen of

America:

[E]l conomical access to international Erado Toutes
should not be jeopardized when the future prosperity of
bat:. countries depends sc strongly on internmational
trade. ;

TM-239 at 15,

Tex Mex has offered an effective rebuttal te applicants’ and
BNSF's claims that the BNSF agreement is sufficient to preserve
competition at lLaredo:

1¢ Applicants are right that BNSF will be better feor
Tex Mex than SP and that the route Tex Mex seeks will
be inferior to BNSP's route, then granting Tex Mex’'s
application would have little adverse impact on
Applicants or BNSF, because little traffic would move
over Tex Mex's trackage rights.

T™-39 at §.

Finally, we note that applicants and BNSF have raised
legitimaze concerns over Tex Mex's Tequest that it have
unrestricted access to interline with other carriers along its
trackage rights route. Tex Mex has conceded this point,

explaining:

An incidental competitive benefit of grant the
Tights Tex Mex seeks is that Tex Mex eouda'eu'ry some

' Tex Mex notes that nearly all of
hovsses of o S0 Tee BF Tn s B
cause of a per car
continued by KNSPF) eaaus:aan
for :.a:«h. 1””:.:‘ 9. - has
service preoblems poor
which would be eliminated wi

BNSF agreerent.

- 149 -




Finance Docket No. 32760

shipments betweca “sraumont and Houston that had no
prior or subsequent rail movement south of ‘Housten.
This., however, would be a relatively minor benefit, and
it was certainly not a central purpose of the
application . . . . [The Board) could limit the rights
granted to exclude Tex Mex from carrying shipments
between Housteon and Beaumeont that have ne prier or
subsequent movement by rail south of louston.

T™-34 at 7. Although we have accepted Tex Mex‘s arguments that
it may need to replace traffic it will lose via the merger in
order to preserve competition at Laredo, the trackage rights we
are granting hers may only be used in conjunction with tratfic
that moves on the Tex Mex.

We are therefore granting Tex Mex the trackage rights sought
in its Sub-No. 13 respensive applicaticn and in its Sub-No. 14
terminal trackage rights application, restricted im both
instances to the transportation of freight having a prier or
subsequent movement on the Laredo-Robstown-Corpus Christi line.
These trackage rights will be effective on the effective dste of
this decision.’™

With respect to the precise details of the Sub-Neo. 13
trackage rights, we will allow Tex Mex and UP/SP an oppostunity
to reach an sgresment, and we will require these parties to
submit, within 10 days of the date of service of this decision,
either agreed-upon terms respecting lementation of the Sub-No.
13 trackage rights or separate 8 rTespecting such
impiementation. We realize that 10 days is a short time frame,
but it will enable us, if necessary, to choos¢ the better of the
offered alternatives, Or some variation thereof, prior to the
effective date of this decision. Ve wish, however, to emphasisze
that, even if certain details respecting the Sub-No. 13 trackage
rights cannot be resolved prior to the effective date of this
decision, these trackage rights will nevertheless become
effective on that date. 1f the terms of compensation have not
been resolved prior to the effective date. compensation will
acerue from the actual date of the start of trackage rights
operations, and will be payable after terms have been
established. We note that, if we are required to prescribe the
Sub-No. 13 compensstion terms, we will look to the terms and
conditions in the BNSF agreement as well as to the principles
announced in the SSM _CONRENSALIOnD cases.

With respect to the precise details of the Sub-Ne. 14
trackage rights, we will allow Tex Mex and HBAT an oppertunity to
reach an agreemant, and we will require these parties to submitc,
_within 10 days of the date of service of this decision, either
greed- terms respecting implementation of the Sub-No. 14

a upon
trackage OT eeparate proposals respecting such
1q1~tm? The 10-day time frame, as previcusly noted, will
enable us, if necessary, to choose the better of the offered
alternatives, or soms variation thereof, prior to the effective
date of this decision. We wish, howsver, to emphasize that, even
if certain details respecting the Sub-No. 14 rights
cannot be resolved prior to the effective date of decision,
these trackage rights will nevertheless becoms effective on that

¢ The Sub-Ne. 14 lication is uncpposed, and an extended
discussion with respect © is tharsfore . We
£ind chat cthe use by Tex Mex of the HR&T terminal facilities at
issue in the Sub-No. 14 docket is icable and in the public
interest, and will not substantially impair HB&AT's ability to
handle its own traffic. JSag 49 U.5.C. 11103 (a).

- 150 -




Finance Docket No. 32760

date. 1f the terms of compensaticn have not been resolved prier
to the effective date, compensation will accrue from the actual
date of the start of trackage rights operaticns, and will be
payable after terms have been established. We note that, if we
are required to prescribe compensation terms, we will apply the
principles for ccmpensation in condemnatien ngs.
;;‘u.s.c. 3..3.103(.) (thizrd sentence); UP/MP/WP. 366 I.C.C. at
n.114.

W%MKW- Plastic and
chemical shippers located in the Gulf Coast area have Taised a

number of legitimate concerns over merger-related competitis <
harm that would not be effectively remedied by the BNSF
agreement. Accordingly, we are i ing additional conditions to
address these concerns. For example, we are imposing a condition
that will broaden BNSF's access to SIT facilities in the area.
For shippers located near Lake Charles, LA, we have crafted
conditions that will permit KCS to offer an interline routing
into St. Louis independent of applicants, and that will eliminate
the restrictive destination conditions ammu-- haulage
charges that together would have unduly i ited BNSF’'s ability
to offer direct, compecitive service to those shippers. Finally,
we have ensured the continued availability of competitive build-
out options for Dow at Freeport, TX, and UCC st Seadrift, TX,
which are discussed in detail below under conditions requestad by
individual parties. Preserving the Dow build-out opportunity
-alsc will benefit numerous plastic and chemical shippers located
along the Gulf Coast between Preeport and Texas City, TX, sueh as
Cuantum’'s plant at Chocolate Bayou.

Storage-in-Transit (SIT) Facilities. There is widespread
agreement among the parties that SIT capacity is a eritical
element in service to the plastics industry. The use of railcars
for storage allows plants to run at capacity and product to be
readily available for prompt movement to various markets as
market price and demand change.’* It has also proven to be a
cost effective alternative to invest in multiple silos as a
means of storing up to $0 products while avoiding any possible
problems with contamination. SPI’'s witness Ruple notes that
“(wihile the percentage of resins utilizing storage varies, in
general between 30% and 50% require storage.” 14,

Prior to the merger, SP undertook a comprehensive analysis
of storage requirements for plastics shippers in the Gulf Coast.
According to $P:

Plastic storage in the Gulf Coast impacts operations
more than any ¢ther normal operat condition, with
the only possille exceptions being locomotive/crew
availability and scheduled track maintenance.

Sss SPI-11, Exhibit 34. Two-thirds of the plastics hopper cars
Tequire storage, anc the mean storage duration at the time of the
analysis was 45 days. ld.

" our pledge to ly condemnation principles in setting
fulfills ::?l!

compensation ternative requirement in the fourth
sentence of 49 U.§.C. 11103(a) that ee?nuu. be ;::mntoly
secured® before commencement of termina trackage ri
operations. ;

1 Sss. g.9.. SPI-11, VS Bowles, at 3-4; and SPI-11, Vs
l“’;.' at 15'17.
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UP and $P currestly enjoy 84% of the plastics hopper car
storage capacity in the Gulf Coast.!” To meet customer needs,
SP committed to a new 3,000-car storage yard at Dayten, TX,
-:rcuga‘ealy located near rlunen resins production
facilities. ement has made provisien for BNSF

Supply some of the needed additional
storage capacity. That ogromt indicates that BNSF will have
equal access to that facility. It also states that applicants
will work with BNSF to locate additicnal facilities on the
trackage rights lines as necessary.

These provisions are somewhst ambiguous, and variocus parties
have criticized them as te. We think that these
provisions should be clarifi rengthened.
therefore impos the additicnal condition that the BNSPF
a :uwiucomnmtwmuhnmzo
all SP Gulf Coast SIT facilities on economic terms no less
favorable than the terms of UP/SP's access, for storage in
transit of traffic handled by BNSF under the terms of the BNSF

agreement .

lake Charles, LA. A number of plastic and chemical,
shippers, including Montell., Olin, and PPG, operate plants
located at three rail stations (Lake Charles, West Lake, and
West Lake Charler) in the Lake Charles ares of Louisiana. These
plants have access to SP and KCS, and some have access to UP as
well via haulage or reciproecal switching. But KCS must incerline
with UP or SP to provide efficient Toutings to the New Orleans,
Houston, and St. louis rumy.. Thus, while these shippers now
benefit from direct rail competiticn, an uncenditicned merger

would place all their efficient rail routings under spplicants’

contrel.

Paragraph 8 of the OMA Agreement amended the original BNSF
settiement agreement to give BNSF the Tight to handle traffic of
Lake Charles and West Lake shippers open to all of UP, SP. and
KCS for traffic moving (a) from, to, and via New Orleans and
(B) to or from points in Mexico via the Texas border crossings at
Eagle Pass. Laredo, or Brownsville. On brief, applicants
extended this relief to incorporate West Lake Charles trafiic
open to SP and KC§.%*

We believe this to be an inadequate solution for these
shippers. Any KCS routirj to and from St. Louis or Chicago must

8till include a comnection with applicants at lh.nnrn or
Texarkana, giving applicants control of a "bottleneck® for these
movements. Moreover, the key role of $IT facilities for plastics
shippers further complicates this situstion:

I $P1 witness Ruple identifies the following Gulf Coast
(1520 spots), in Addis, TX (550 spots), and in Avendale, (380
spots); SP, in Dayten, TX (3000 spots), in Bast Baytown, TX (1200
spots), and in Beaumont, TX (250 spots):; and BNWSF. in unn ™=
(720 spots), and in Teague, TX (S50 spots). 1In addition,
identifies the following nomn-Gulf SIT facilities: P, ia
McGehee, AR (380 spots), and in Dupo, IL (380 spots); 8P, in Pine
Bluff, AR (250 spots), and in Bast St. Louis, IL (100, spots) .
Sgg SPI-11, VS Ruple and Exhibits 7-9. B

" Sss SP1-11, VS Ruple, at 1S, and Exhibits 0, 14, and 18
1% Sag UP/SP-260 at 23, n.9.
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As much as 70% of a plant's output may be uugud
initially to storage. . . Generally, it is only after
the car has been in storage that its contents are sold
and a delivery destination determined.

MONT-9 at 12. Because BNSF would only be able to handle
shipments routed to certain destinations, and because the
destinations are not known when the product moves to the storage
point, a shipper could be forced to order a rail car returned
from a storage point to its facility so that it could be
cransported by a different carrier.

To preserve existing competitive alternatives for shippers
in the lLake Charles area, we will requiz” applicants to modify
the BNSF agreement in two ways. First, BNSF must be able to use
its Houston-to-Memphis trackage rs!hn to interline with KCS at
Shreveport and Texarkana. This will have the princi effect of
substitut a KCS-BNSF joint-line rout via Texar and
Shreveport for the existing KCS-UP joint-line movement via
Texarkana. Second, applicants must remove the (New Orleans and
Mexico) geographic restrictions on direct BNSF service to
Lake Charles, West Lake, and West Lake Charles shippers and
permit BNSF to serve all déstinations from these points. This
will permit BNS! to offer $IT facilities for a full range of
des:cinations, without which shippers might be hesitant to use
BNSF services for any shipments requiring S$IT.

Furthermore, we have one additional concern with the
arrangements under which BNSF service will preserve competition
for Lake Chazles area shippers. Section Sb of the original BNSF
set:lement agreement, as amended by Section 4b of the second
supplemental agreement dated June 27, 1996, reads in pasrt as

follows:

In addition to all other charges to be paid BNSF to
UP/SP herein. at West Lake and West Lake Charies, BNSF
shall also be required to pay a fee to UP/SP equal to
the fee that UP pays KCS as of the date of this
Agreement to sccess the traffic at West Lake, adjusted
upwards or downwards in accordance with Sectien 12 of

this Agreement.

Protestants have referred to this as a "phantom haulage
fee.” It appears to us that applicants are intending to charge
BNSF a feée to access traffic at West Lake Charles, even though
this location is not presently cpen to UP under haulage or
switching and is served only by KCS and SP via jointly owned
track. Further, the fee that UP currently pays to KCS at
. West Lake is compensation for reciprocal switching or haulage
service nﬁu-u by RCS. Elsevhere in the BNSF agreement, the
parties made asrangements for reciprocal switching and
haulage charges. 1If applicants perfors any switching or haulage
in the Lake Charles . then these are appropriate charges
that should be assessed BNSF. It appears, however, that BNSF
will have dizect access to West Lake shippers when it begins to
m’:'muiig - swi eﬁ!’.’" haulage : :° ‘:” w:’
not any t - service for
this area. Under these circumstances, we £ind it is unreascnable
for applicants to impose any charge to BNSF at West lLake over and
above the compensation for tracksge rights unless they are
performing an additional service. It is even more e
for applicants to expand the scope of this fee to ude
West Lake Charles, which represents 93% of the Lake Charles
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area’s rail craffic,'” and where no switching or haulage is now
performed and no fee is assessed. We will Tequire applicants to
modify the BNSF agreement to remove this fee.

mw- We are imposing specific
conditions crafted to preserve existing competitive ultermatives
for three coal shippers located aleng applicants’ South Central

lines. The details of each are discussed slsewhers undcr
conditions reguested by individual parties.

First, we have ensured the centinued availability of a
competitive build-out opticn for Entergy’s White Bluff plant near
Redfield, AR, which is now served exclusivaly by UP. BENSF will
be permitted to substitute for SP if a comnectien is ever built
1i the plant to & nearby SP line at Pine Bluff. (BNSPF will
be ocperating over this SP line via the cml:r rs&. it will
receive under the BNSF agreement.) BEntergy will continue to
have the option of building out to an independent carrier and
will centinue to be able to use this oprion in its negotiations
with applicants.

Second, we are imposing a condition to maintain the pre-
merger competitive status quo at CPSB‘'s two plants at Llmendore,
TX. While these plants receive rail service st destinaticn via a
line owned by SP. UP is permitted to deliver ceoal to CPSE3 under
trackage rights that have been granted by SP to CPSB. BNSF will
be permitted te substitute for UP by using the CPSD trackage
rights to deliver shipments to the plants. ;

Finally, we are imposing a condition to maintain the
availability of two independent and efficient ;
TUE's Martin Lake plant near Hendersen, TX.
exclusively served by BNSF, and its most efficient
an interline movement involving both XCS and a shor: 3P line
segment. (Interline movements do not significantly detract from
the efficiencies of run-through coal unit trains.) TUE has
plans, however, to build a 6-mile Spur to connect to UP and gain
a second independent routing into the plant. We will reqQuire
zhat zumrm:umzomzwmmu
provide an efficient PRB joint-line movement inte Martin Lake as
an independent competitive alternative te the UP/SP single-line
routing it will gain access to once the spur is completed.

Sanazal Cozxzidex.

M—M%{Mnm AS we explain bslow,
we are imposing two tions to ensure that this me dees
not result in competitive harm to Central Corrider shippers.
First, we are imposing the URC agreement to presesve the existing
‘level of rail competition for those few western coal shippers
dependent on originations of Utah/Colorade coal. Second, we are
granting discent authority rather than full abandonment
authority for applicants’ Tennessee Pass Line to ensure that the
merger does NOt result in service uguuua for Central
Corridor coal (and other) movemerts.i®

URC agreement. Under the URC agresment, URC will Teceive
access to additicnal coal sources in Utab and overhead trackage

1 Ssg SPI-31 at 3S.

' We have viewed the concerns raised over potedtial
degradation of Central Corridor service as conecerns over
potential competitive harm. As noted above, merger-related
competitive harm results when the merging parties gain sufficient
market power profitably to raise rates and/or reduce service.
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rights between Utah Railway Junction, UT, and Grand Junetion, CO.
BNSF, via the trackage rights it will receive under the BNSF
agreement, will be able to move URC-criginated coal to
destination points west of Prove, UT, and east of Grand Junction.
URC has explained that its agreement with applicants °"will
Sure competitive rates for

western region by means of its cost
efficient cperations and access to Utah coal
conjunction with the BNSF or with UPSP.*:"
elsewhere in :hi: :ccuz:a. the glc
important competitive safeguard
shippers, such as the SPP/IDPC jointly owned Nerth Valmy Station
plant, that are dependent on criginaticns of Utah/Colorade coal.
We therefore impose as a condition the terms of the URC
agreement .

Tennessee Pass Line. Applicants seek to abanden a portion
of the Tennessee Pass Line between Malta and Cafion City, co,»
and to route traffic over more efficient reutes POSt -merger.
Several parties have raised concerns that the Moffat Tunnel Line
between Dotsero and Denver, €O, will lack the capacity to handle
overhead traffic rercuted from the Tennessee Pass Line.

Parties have requested that we consider alternative
conditions designed to ensure that shippers do not suffer a
degradatior of the level of service now provided by SP as a
result of the merger. One such condition would require UP/SP to
Maintain service on SP's (DRGW's) Tennessee Pass Line between
Dotgere and Pueble, Colorade. An alternative condition would
permit UP/SP to discontinue service on, but not physically
abandon, the Tennessee Pass Line. If the Moffat Tumnel Line
cannot handle the increased traffic, we could then take steps

necessary to enable UP/SP to restore the prior level of service
over the Tennessee Pass Line. In additien, Opponents argue that
the Tennessee Pass Line is an important altezrnate route in the
event of a derailment or congestion on the Moffat Tunnel Line.

Applicants assert that, in the 1970s, DRGW operated as many
as 25 to 30 trains per day through the Moffat Tunnel, which
indicates that this line should be able to handle the projected
increase in traffic volume, and that additional capacity
improvements on this line could be made if they prove necessary.
Nevertheless, opponents peint out that the tragfic mix has
changed considerably since the 1970s. DRGW's operations
:onnucdlmuly of lhet:a m‘-!rggm ::m. wheTeas today SP
cperates er trains, 1 ng heavy t trainc transporting
coal. o»::'.au are concerned that, if 8P has difficulty meeting
contracted delivery schedules now, shifting more traffic to the

£fat Tunnel Line will cause additional capacity and service
problems. Such a degradation in service could increase cycle
times for unit trains of shipper-owned cars, and thus
shippers to purchase more cars to receive the same level of
service.

Applicants assert that the Tennessee Pass Line is the least
efficient link for an overhead route 8cross the Central Corrider;

92 UTAN-6 at 19.

" specifically, applicants seek by petitions for exemption
in Docket Nos. AB-8 (Sub-No. 36X) and AB-12 (Sub-No. .ﬁm for
SPT to abandon, and DRGW to discentinue operations over, Sp's
Sage-Malta-Leadville line; and by applications in Docket Neos.
AD-8 (Sub-No. 39) and AB-12 (Sub-No. 188) for SPT to abandon, and
DRGW to discontinue cperations over, $P's Malta-Cafion City line.
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and that the merger will cpen new, more efficient routes for the
present traffic flows. Given the UP/SP and BNSF cptions that
will become available after the merger. applicants claim that
routing :u Pueblc and the Tennessee Pass Line is an inferior
choice.

We acknowledge that applicants have taken the railroad
Capacity concern sericusly and recognise that the inefficient
Tennessee Pass Line might need to be
Moffat Tunnel Line is overwhelmed. Applicants provided
assurances that no action will be taken pt.etfumly to abandon
the line, and that overhead traffic flows wil leave that line
myuthxtmmtuhmtulymn‘tom:m
efficiently.'”™ Notwithstanding these reassurances, we will
grant discontinuance authority rather tham full abandonment
authority because of the crucial nature of this through route.
This ul! et until spplicants demenstrate

dtnzuem:cln'rmum!muumm
successfully rerouted.

e parties to this proceedi

ve among themselves any di arise
concerning the meaning or applicability of any of the terms or
conditions imposed or approved befors resorting to the Board for
resolution. Use of arbitration to resclve disputes can result in
resource and time savings for all concerned. I1f parties choose
tO use arbitration in the first instance, the Board will
entertain ap?uh from arbitral decisions usi the standards in

* set forth for review of arbdi decisions under

our laber cenditiens, unless the Parties agree otherwise.

Ne Divestiture Needed. A number of parties have called on
us to impose certain broad-based remedies to supplement or
replace the BNSF agreement. Most actably, a number of parties
Tequest that we impose some version of ‘s plan for divestiture
ef certain Central Corridor lines and/or
Conrail‘s plans for divestiture of certa
St. lLouis to the Gulf Coast region.

'™  Applicants note that double-stack traffic is
transcontinental t:affic that can easily be rerouted to shorter

routes through 23 ©F New Mexico and by-pass Colorade
completely. Applicants state that the Tennessee Pass Line would
be the shorter m--lnt Toute only for coal moving to West

- Texas, New Mexico, and Arizona. The volume of this coal,
applicants assert, currently amounts to about one train per week.
UP/8P-232 (Vol. 3), VS Ongerth, at 47-48.

W According to licants, exist service to overhead
shippers will bhe mt.o:::‘ until -upc:s:'msm are in place,
be left in place for a set period of

and to lesve track in place until upgT

hew routes and at Roseville Yard in Califernia, 4

sevaral years. UP/$P-232 (Vol. 3), vs Ongerth, at 49.
bl y

(1987) |

2D~
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As we have explained above, the merger. subject to the
conditions we are imposing, including an oversight cendition,
will be consistent with the public interest. These conditions
are narrowly tailored to ensure that they effectively remedy all
significant merger-related competitive harms without unduly
limiting the merger’'s substantial public benefits. Therefore.
other broad-based remedy is required for our spproval. PFurther,
as we explain below, while divestiture of certain of applicants’
lines may have & surface appesal, it alsc entails its own very
substantial problems in this proceeding.

W- Various parties, including
Conrail, KCS, NITL, RCT, the Arkansas Attorney General, DOT, and

DoJ for a condition requiring divestiture of extensive UP
or SP lines in the South Central region. Conrail and KCS put
forth requests invelving forced divestiture of specific SP line
segments. While these gn’oulo all differ somewhat is their
particulars, they are all quite similar. The Conrail propesal
envisions & larger divestiture of SP's assets than the KCS plan,
but both these and the others would entail remeving the core of
what would be the UP/SP South Central network.

Divestiture in the rail industry, with its network -
economies, is & requirement, to be imposed only under extreme
conditions, when no other less intrusive remed; would suffice.
Here, divestiture would be grestly inferior to the remedy we have
chosen. Divestiture would be an over-reaching solutien,
especially in light of the sgreements that applicants have
reached with varicus parties and the additional conditions we are
impesing. Because the competitive justifications that would be
the basis for compelling divestiture have been mooted, we will
deny the requested conditions calling for divestiture of South
Central lines.

As we alresdy have discussed, BNSF, through the agreements
applicants have arranged and the additional conditions we are
imposing, will be mere than sufficient as a replacement
competitor in these corridors. All the parties’ competitive
concerns have been effectively addressed. In these
circumstances., we need not resort to the significancly more
intrusive divestiture remedy. As for potential purchasers, both
Conrail and KCS suffer from deficiencies. Despite their sttacks
on the adequacy of BNSP's service plans, neither Conrail nor KCS
utilized existing Board procedures to submit respensive
applications in support of their sweeping proposals. They have
provided no traffic studies, no operating plans, and no pro forma
financial statements to reveal the full effects of theis
proposals.’” As previously noted, we will net
.conditions that will restructure the competitive ance among

I NITL's divestiture proposal (NITL-9 at $5-6, $6-57) is

equally unsupported. It offers no justificstion to support its
request for addi sequirements that (a) $SP's Mouston-
Flatonia-Placedo line be #0ld, yielding a Houston-Corpus Christi-
Brownsville route distinctly inferior to the one INSF would have
under the BNSF agreement, and (b) 8P’'s Flatonis-Bagle Pass line
be sold subject to BUSP's present haulage rights, thus yielding
weaker competition st Bagle Pass than would the BNSF agTeement.

The propesal of the Arkansas Attorney General to, turn SP
lines inte ic highways is vagus, unprecedented, and

unpredi e, and thus we cannot judge its 8. RC?T
suggests a specific overresching additien to Conrail and KXCs
proposals that would require the insertion of a second railrcad
at CPilL’'s Coleto Creek plamt. RCT-4 at 17.
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railroads with unpredictable effects, which is what divestiture
to KC8 or Conrail would result in here.

Divestiture would introduce a distinctly weaker competitor
than BNSF at 2-ro-1 points and a distinctly weaker competitor
than UP/SP at eiclusively served (1-to-1) peints.
nor Conrail (noy any other purchaser other than BNSF, for that
matter) could offer the array of service and single-line coverage
that both the merged system and ANSF will offer to their

A KCS purchase would raise the most new competitive
concerns, as the KCS system itself is mostly wichin these
corridors. As such, there would be many of the same problems
with parallelism as with the UP/$P ferger, but without the
competitive solutions we now have befors us. There is evidence
that Conrail is a much higher cost railrosd than BNSP, and thus
there are sericus Questions as to its ability to be a competitive
force in these corridors. UP/SP-231, RVS Whitehurst, at 21.

At points that will cemtinue to be served by multiple
railroads after the merger, such as Dallas (which will sesved
by BNSF, UP/SP, KCS, South Orient Railroad Company as well as
other shortlines) and Houston (which will be served by BNSP,
UP/SP, KCS for grain, and Tex Mex for Mexican tratfic over the
trackage rights we are ting here, and neutral terminal
roads), divestiture d add an additional railroad, reducing
volume efficiencies, despite the fact that the fserger as
conditioned will not result in competitive harm. And divestiture
will be & significant overreach because it would transfer large
volumes of business at exclusively served points te the acguirer,
without any competitive justification.’®

These divestiture proposals would also take the railroad
system backwards by destroying, rather than creating, single-line
service.'” Many shippers who would have Tecsived new single-
line service, or who would see uuttz.uqh-uu service
eliminated, would no longer share in serger’s benefits. It
is true that the loss of nev UP/SP single-line routings could be
reduced somevhat by a grant back of trackage rights from the
carrier chosen for divestiture to UP/SP, as var ly suggested
by NITL and MRL. But many shippers on the divested segments
would lose single-line service because the overhead trackage
rights would not permit local service. Nonetheless, single-line
service over BNSF in the South Central Corrider, to and rom the
Pacific Nerthwest, to and from the Upper Midwast, and to and from

"; For mqlc.‘muein:;'. witness Peterson shows uﬁ:. the
Conrail p would compe merged system to ']
te Cmum:lmud for 265,000 carloads of c::::znly
served 8P traffic in 199¢, compared to only 90,000 carloads of
2-to-1 traffic. UP/SP-231, RVS Petersen, at 19§.

h::nen :.mu how the m:u.‘z and XCs “":::::“1
pProposals would cause very large unnecessary t e losses
to UP/SP (4.e:. sevenues in the case
ezcumax_mmnuuumumx Tevenuss
in the case of the XCS proposal). Such losses adversely
atfect the ecenomics of the nerger. 14, at 196-201.

'” Peterson also shows that the Conrail and XC8 divestiture
proposals would eliminate single-line service for 57
of traffic per year--even mecre than the volume of uli
will gain new gingle-line service as
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the PRB for major coal utilities, would all be adversely
atfected.

Further, the Quality of UP/SP service in the Chicago-
st. mx--m?u--rma corridor would be adversely affected by
these gropou 8. Applicants note “hat a study performed feor
Conrail graphically demonstrates the improved transit times that
will zesult from directional running. UP/SP-232, RVS Salzman, at
23. Even more seriously, loss of SP’'s Pine Bluff Yard would
destroy the UP/SP blocking plan, overload UP‘'s North Little Rock
Yard, and regquire extra switching t the South Cantral
UP/SP region. 14, at 17-20. UP/SP lose the ability to
make many blocks at Arkansas yards, ing additional
switching st other congested yards. Conrail peints out in
detail how each additional switch increases transit time,
increases damages, and increases safety risks. CR-22, VS
Carey/Ratcliffe/Shepard, at 13-15. Ve note that these problems
are inherent in Conrail’'s own proposal.

UP/SP would lose the ability to build run-through trains for
NS via St. lLouis. It would be unable to block for Conzail's
Buckeye Yard. Blocking for many smaller yards in Texas and
Louisiana would be eliminated. UP/SP-232, RVS Salzman, ‘at 17-19.
Almost every new block propesed in the UP/SP Operat Plan for
the South Central corridor would have to be eliminated, and those
that remain would displace existing blocks. ld.

1n exchange., shippers would gain no discernable service
benefits. Conrail witnesses acknowledge that the service plan to
which Conrail is committed calls for ng changes in SP’'s existing
train schedules. UP/SP-232, RVS King. at 26-27. KCS has not

disclosed its plans, but we assess that KCS could not offer
sagnificantly improved train schedules because its route network
18 too constrained.

Applicants’ witness King asserts that the UP-Conrail "Salem
Gateway" service, which provides the best service between the
Northeast and the South Central region, would ke degraded if
Conrail were to acquire the SP lines it seeks. ¢ Conrail is the
acquirer, applicants assert it will have no incentive to help its
compecitor, UP/SP, maintain that gateway, ©F vice versa. As &
resuls, service would decline and cars would likely be rerouted
via urban $t. lLouis, absorbing additional delay. UP/$P-232, RVS
King, at 29-30. UP/SP also asserts that there is 8 significant
risk that current SP-NS and SP-CSX services would also be
undermined because Conrail would have sharply reduced incentives
to :ork with its compstitors in the East, and vice versa. 14, at
30-31.

The economic benefits of the merger would also be underwmined

these divestiture proposals. Applicants have shown that
claims by some parties, especially Conrail, that the UP/SP
savings are all in the West are erronecus. UP/SP-232, RVS ..
Salsman, at 14 & Bx. DWS-1. Al many of the banefits from
the merger a in other areas, divestiture would mean that the
new system ‘still lose well over $100 aillion per year of
labor, operating, and other benefits of the mergex.

UP/SP would alsc be forced to huge sums for increased
capacity without the use of its parallel lines for directicnal
running. Applicants have explained that the burden
caused by focusing more traffic on.the UP lines in Arkansas and
‘ruu*mu nqusn., “'-::. u“mg ‘zg: $220 uuta ‘t® CTeAte new
capacity on ’ ° ement -gnhancement
plans that the merger would have aveoided. 3/”3’3. RVS nn!.
at 31. KCS, Conrail, and RCT all recognize that UP/SP probad
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would have to incur the tremendous expense of double-tracking the
UP Houston-Memphis route, and a number of UP lines in Texas would
alsc be affected. KCS-3) (Vol. 2), VS Rees, at 228; CRr-22, VS
Carey/Ratcliffe/s rd, at 78-79; RCT-4 at 1S, 40-41.
increased switching on already-taxed UP yards would
likely require UP/SP to censtruct 4 new swit yard at a cost
Up to $100 million, although no leecstien would be as well
suited as the existing Pine Bluff and Lictle Rock facilities.

UP/SP-232, RVS Xing, at 32.

Applicants explain that the expenditures would be vastly
greater, with even greater loss of service Quality and
effici . 42 Conrail ware to acquire SP's £l Paso line. nz at
33-24. net effect of this further Comrail overreach would be
to divert transcontinental traffic between California and
New Orleans/Houston/San Antonio/lLaredo from an $P line cthat has
excess capacity to UP lines that have no extra capacity. Again,
UP/SP would be forced to 'Y‘“ 8160 million, if not more, and
service quality would still decline as most traffic flows would
be concentrated on s single, overburdened line and forced through
the congested FPt. Worth terminal. -53!‘ licants assert that
these unnecessary capital outlays d it impossible for it
to make other vital investments, such as develop new
intermodal terminals and services. &g Comments of Riss
Intermodal, Mar. 29, 1996.

A forced South Central divesziture is incompatible with the
trackege rights and line sales provided for in the BNSF.
agreement, and could cause the ent.re t to collapse.
Nothing remotely comparable in its bene its would be svailable.
Even if some other competitive a» t Or agreements could be
pisced together, shippers would lose the intense, comprehensive
competition offered Dy the BNSF agreement, and all the added
competition that agreement brings. Per example, instead of
gaining access to two railroads in place of one and single-line
service to points all acress both the UP/SP and ANSF networks,
shippers on $P's Southern Louisians line would be exclusively
served by the forced acquirer and would lack single-line service
o any UP/SP or BNSF point.

We also believe that a divestiture requirement along the
lines advocated by Conrail and XCS might dissolve the merger,
leaving $SP to retrench its services or possibly to dismember
itself.? e do not believe that dismenberment of $P through
forced divestiture is in the best interest of shippers and the
public. Essential services would irrvetrievably be lost, the
quality of sérvices that sre preserved would be ma:g.dnndcd.
and the significant benefits of the UP/SP merger and BNSF
‘agreemant would likely be lost.

Santral Carxidax. Several parties, including DOJ and MRL,

a that competition in the Central Corridor can be preserved

y through divestiture. DOT states that circumstances unique
to the Central Corridor militate against divestiture of that
line, but :z urges w“ﬁ.:h“w umuwx t::'
trackage rights proposed T Corxider. . &ct en
behalf of its owner., Demnis on, seeks the divestiture of
all DRGW lines; extensive UP and lines in Movada, California,
and Oregon: UP‘s line to Silver Bow, MT, with tzackage rights to

% This would be the result both because of the'reduction
in merger benefits, which KXCS and Conrail could not
muum.umhmtmcauu'. and frem
claim that UP overpaid for SP, the price that be offered is
likely to be inadequats. UP/SP-231, RVS Rebensdorf, at 30-33.

4
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connect it té the Central Corridor:; trackage rights on UP in
Kansas to reach s variety of grain gathering points; and
unilateral autherity to set rates to and from all 8P peints in
California and Oregon, with revenues pro-rated by mileage.

We have rejected aiready the arguments that form the basis
for this extraordinary relief. We bdalieve BNSF will be an
effective competitor as a tenant over UP/SP linus,i® ag
discussed more fully above. We also have rejected the argument
that, given the high-quality, low-cost routes that BNSF operates
between the Midwest and the West Coast, BNSF will have no
incentive to operate via its trackage Tights in the Central
Corridor.

Even if we were to find that there was some predicate for
divestiture, we would have serious reservations the
ability of MRL's newly formed affiliate to provide adeguate,
competitive service. As noted by DOT, MRL itself does fnot appear
£O possess an adequate network, particularly in Califernia, to
gather traffic that would flow over the corrider.’™ jmy may

also be disadvantaged in competing against two carriers in the
west that could offer single-line service to the major pidwestern
gateways. A probable result would be the rerouting of the
overhead traffic on the Central Corridor to the ether single-line
carriers, jecpardizing the viability of competitive service on
that cerrider. ¢

MRL's divestiture proposal would eliminste significant
amounts of existing single-line service., as well as the new
single-line service and improved routings created By the merger.
MRL proposes to purchase ap{nuuuly 350 miles of UP's lines
nerth of Pocatello, ID, including the mainline to Silver Bow, a
number of connecting branch lines, and an important comnectien to
UP's spin-cff, Eastern ldaho Railroad, at ldahe Falls, 1D, which

carloads of UP traffic and
Tevenues. While a grant back of
overhead trackage rights to UP/SP and BNSY, as MRL s,
could ameliorate these losses somewhat, they would still be
substantial.’ As a result of MRL's proposal, numercus
shippers located on this trackage in Idahe would ne longer have
access to UP‘'s single-line routes to important UP points such as

* As counsel for CPUC explained at the oral argument :

[(T)he proposed divestiture of ocne of the two lines in

the Central Corridor is not a good idea for California.

- - . We concluded that the BN/Santa Pe, through its

trackage rights, will provide the kind of Central

m:da service and competition that will be best for
ornia.

Conlen, Oral Arg. Tr. at 470.
1 As DOT's counsel explained at the oral argument :
(O)ther than the applicants, only the BN/Santa Pe has

the gather lines that can supply the volume of
fic necessary to maintain competi

Smith, Oral Arg. Tr. at 186.

3 1t is not clear whether three railrosds could operate
efficiently over this segment.
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Chicago, St. lLouis, Memphis and Dallas. These shippers would be
left either with a very inefficient route ovar the new MRL
affiliate via Salt Lake City to Kansas City, or with having to
move their traffic north to the Montana Western Railway, which
would hand it off to MRL, and then to BNSF.

large velumes of agricultural commodities, such as potatoss
and grain, would be adversely affected by a divestiture to MRL.
This business is intensely truck competitive and diversion to the
highways will occur as transit times deteriorate under the MRL
proposal. Potatoes originate on this UP Northern Idaho network,
destined to the population centers of the South and East; grain,
primarily wheat, barley, and malt, moves mainly east and to the
Portland area for export. Grain and lumber is trucked from
origins on BNSF and MRL to Silver Bow for handling UP to a
variety of markets. MRL's purchase of this line could make rail
service uncompetitive in these markets.

Under the BNSF agreement, intermodal and automotive
customers at Salt Lake City and Renc will gain new single-line
access from the numercus and substantial intermodal terminals
throughout the BNSF system, especially in the East (Chicago, Twin
Cities, Memphis, Kansas City, Denver, S$t. louis, Omaha and
Dallas) and the West (Richmond, Stockton, Modesto and Presno).
MRL would only reach Kansas City and Denver on the east and
Stockton on the west. Moreover. even at these few locatiens,
intermodal shippers would not have access to BNSP's facilities.
MRL's new affiliate would only possess facilities initially at
Denver that it would acguire as part of the divestiture. Most of
the existing intermodal and automotive volumes to or from Salt
Lake City and Reno would lose the benefit of a second competitive
s:ngle-line route.

As part of the BNSF agreement, UP/SP will obtain new,
shorzer routes by gaining trackage rights over BNSF from Bend to
Chemulz, OR, and between Barstow and Mcjave, CA. The MRL
proposal could undermine the BNSF agreement, and with it the
significant mileage savings associated with these trackage
rignts.

As already discussed, both UP and SP now operate over more
circuitous routes than the efficient single-line routes the
merger will create. The merger will reduce UP‘'s mileage between
Oakiand and Chicago by 189 miles and §P‘'s by 308 miles. Prom
Cakland to Kansas City and St. louis, the reductions will be 189
riles for UP and 14) miles for SP. Between Los Angeles and
Memphis, the savings will be 283 miles over SP's present route
and S80 miles over UP‘s non-competitive Central Corridor route.
These mileage reductions will make the merged system more
co-pc“uz.s:c with BNSF, the service leader for Bay Area-Midwest
craffic.

i  Upon merger, UP/SP will gain route and terminal
flexibility in several major corridors including Los Angeles-
Chicago, Bay Arsa-Utah, and San Antonio-Houston-Dallas-Memphis-
S$:. Louis-Chicage. Between Los Angeles and Chicago. expedited
intermodal and auto traffic will be concentrated on the Tucumcari
line and slower manifest traffic on UP‘s Central Corridor line.
adding to the total capacity of both. Between the Bay Area and
Utah, expedited traffic will move via $P's Donner Pass line, and
slower bulk traffic will move via UP's Feather River iine. The
merger will alse alleviate congestion in Utah by eliminating the
conflicting and inefficient movements of UP and SP traffic
between Salt Lake City and Ogden which add mcecu?ry niles m,

' ceatinued. ..
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Divestiture would jecpardize the ability of the merged
company to ensure long-term, high-quality rail service to
ashippers who are dependent presently on SP throughout the
West .’ SP's transcoentinental service time will be reduced
from weeks to days; service in coal, automobile, and other
markets will similarly improve; reliability will be vastly
increased: and cars will be available. This improvement in
competition will mean that, for the first time in many years,
rail transportation will be a real competitor for these shippers’
business.

Divestiture would also impede applicants frem using the
combined facilities of UP and SP in this corridor, and thus limit
the merged company’'s ability to resolve problems of route
congestion (particularly between Ogden and Salt Lake City, and
between Puebloc and Herington), circuity and altitude, which have
contributed to the irregularities that make SP’'s services less
competitive.’™ The new plan will aveid or cure tunnel
clearance problems on SP's routes through the Rockies (Moffat
Tunnel) and the Sierras. Yard expansion or pre-blocking of
larger volumes of combined traffic to bypass yards will alleviate
delays for traffic that moves through the Roseville yazrd ‘and
cther rehandling yards in California, as well as at XKansas City.
The resulting service improvements will provide consistent
transit times--better by many days than what SP offers now--that
can more effectively compete with the offerings cf BNSF for food
products, forest products and coal moving in this corridor.

In sum, we believe that the service that will be provided by
BNSF over trackage rights is an appropriate Teplacement for the
service formerly provided by SP. Divestiture to another carrier
would not replace the competitive single-line and routing options
that shippers will lose when SP merges with UP. No railroad
other than BNSF so nearly duplicates the SP and UP networks.
Likewise, no other railrocad has the financial strength,
operational capabilities, and marketing expertise to serve the
long routes in the Western United States. The BNSF agreement
grants BNSF trackage rights between Denver and Oakland, with

3¢, . .continued)
hours to every UP and SP train that crosses the Central Corridor.
Most UP/SP Northern California trains will be operated straight
through at Ogden, and BNSF trains will be operated straight
through at Salt Lake City.

3 SP has hundreds of carload lumber and food products
shippers local to its lines in Califormia and Oregon who have
endured 2- or J-week delivery times to the Midwest, cars lost and
untraceable in terminals, inaccurate bills, and unavailable
equipment. Some have limited or eliminated their carload rail
shipments and are paying more to move their goods by truck or
BNSF intermodsal or transliocad service--and would return their
tratfic to.rail if SP could provide adequate service.

1 SP has two transcontinental routes, the Central Corridor
and the Southern Corridor, both of which are largely single-
track, difficult to operate, and costly to maintain. The
distribution of its traffic is such that it canmot eliminate
either of those routes without losing more than it d gain.
Clearance problems and mountainous operating conditi across
the Central Corridor route cause SP to move even more trafiic
over its Tucumcari route, notwithstanding congestien. S$P's yards
are clogged and need capital investments that SP has not been
able to fit within its constrained capital budgets.
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access to all 2-to-1 shippers in Utah, Nevada, and Nerthern
California (there are no 2-to-1 points in Coloradoe).

We find that divestiture in the Central Corridor lacks
competitive justification, and that MRL's proposed divestiture is
overbroad and overreaching. Divestiture of the Central Corridor
would ¢liminate single-line service, degrade service quality.
increase transit times, restrain efficiencies, and undermine the
merged system’'s ability to fund new capital projects as proposed
by applicants. The MRL proposal would force a sale of lines
accounting for approximately 350,000 carloads of exclusively
served traffic in 1994, compared to only 75,000 carloads of SP’'s
2-to-1 traffic. licants predict that MRL's divestiture
proposal would result in $631.3 million in annual revenue losses
to UP/SP, invelving five areas: carlcad diversions, losses
resulting from MRL's proposed PRA, intermodal tragfic, automotive
cratfic, and losses of new UP/SP marketing oppertunities for
cazload traffic. UP/SP-231, RVS Peterson, at 210-213.

A Central Corridor divestiture is not in the best interest
of shippers or the public. We believe that BNSF will be an
effective competitor &8s a tenant over UP/SP lines. We believe
that :he broad-based conditions that we are imposing will
sufficiently augment the BNSF trackage rights agreement to
preserve competition over the Central Corrider.®’

DBRACED CASES AND RELATED MATTERS. We are exempting, in
che Sub-No. 1 docket, the trackage rights provided for in the
BNSF agreement and included in the Sub-No. 1 notice filed
November 30, 1995, but we are requiring the filing of additional
notices covering both the BNSF trackage rights provided for in
the CMA agreement and the URC trackage rights provided for in the
URC agreement. We are exempting, in the Sub-No. 2 docket, the
line sales provided for in the BNSF agreement. We are exempting,
in the Sub-No. 3, ¢, S, 6, and 7 dockets, the terminal railroad
control transacticns proposed therein. We are exempting, in the
Sub-No. & docket, common control of UP and the two motor carriers
contzrolled by SP, and common control of SP and the one motor
carrier controlled by UP. Pinally, we are granting, in the
Sub-No. 9 docket, the terminal trackage rights application filed
sherein.

Trackage Rights. We are exempting, in the Sub-No. 1 docket,
the trackage rights provided for in the BNSF agreement and
included in the Sub-No. 1 notice filed November 30, 1995. These
trackage rights are essential to the competitive service that
BNSF will provide under the BNSF agreement, and we believe that
~ the trackage rights class exemption codified at 49 Cm

1180.2(d) (7) (199S) can be invoked with respect to trackage
rights provided for in a settlement agreement.’™

We are directing applicants and BNSF to file, no later than
7 calendar days prior to the effective date of this decision, an
additional class exemption notice covering the trackage rights
added to the BNSF agreement in accordance with the amendments
required by the CMA agreement. These trackage rights are also

" as neted, DOT advocates augmented trackage rights as the
preferred remedy in the Central Corridor. DOT-4 at 39. DOT's
recommendations have been addressed elsewhere. ’

3 we will not publish the Sub-No. 1 notice in the
Esderal Register. Sufficient notice of the Sub-No. 1 trackage
rights was provided in the notice of acceptance of the primary
application published at 60 FR 66908 (Dec. 27, 1995).
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vital to the competitive service that BNSF will provide under the
BNSF agreement, but were fot included in the Sub-No. 1 netice
filed November 30th.3*

any approval
the imposition of the condition itself,
(carryover paragraph), and therefore do
uun! ses approval; but,
for all trackage Tights imposed as conditions in proceeding,
we are directing applicants and URC to invoke the trackage rights
class exemption.?

Line Sales. Ve are exempting, in the Sub-No. 2 docket, the
three line sales provided for in the BNSF agreement . These line
sales would ordinarily z
but, under 49 U.s.C. 10808,
regulation if we find that (
necessary to ca
49 U.S.C. 10101a,
is of limited se '
protect shippers from the .
opinion that regulation is net Recessary to carry out the rail
transportation policy: the Sub-No. 2 exemption will allow
competition and the demand for Services to establish Teascnable
rates for rail transportation, 49 U.S.C. 10101a(1), will minimige
the need for Tegulatory control, 49 U.8.C. 10103a(2), will ensure
the continuatien of a sound rail transportatien system with
elfective competition among rail carriers, 49 U.§.C. 10102a(e),
and will ensure effective competition between rail carriers,

49 U.S.C. 10101a(5); and other aspe of the zail transportation
pola‘.cyvigmln We are also of the .
opinion that : to protect shippers from
the abuse of power. The nrymm of most of the
arrangements provided for in the BNSF agreement, including the
Sub-No. 2 line sales, is the preservation of Competitive options
that would otherwise be lost with the merger.3

Terminal Railresd Centrel Transactions. We are exempting,
in the Sub-No. 3, 4, S, 6, and 7 dockets, control by UP/SP of
five terminal and/or switching railroads (AsS, CCT, OURD, PTRR,

*  The notice with Tespect to the additional BMSP trackage
rsgun-suumumummmuanm.
Notice of the additicnal SNSF trackage rights was not ided in
the notice of acceptance of the primary applicatien ished at
60 FR 66988 (Dec. 37, 1998).

3%  The notice with Tespect to the URC trackage rights will
umzumummmuanm. Notice of
the URC trackage rights was not provided in the notice of
acceptance of the primary application published at 60 FR 66988
(Dec. 27, 1998). A

M we will net publish notice of the Sub-mo. 2 ‘exemption in
the Fgderal - Sufficient notice of the Sub-No. 2 line
sales was provi in the notice of acceptance of the Primary
application published at 60 FR 66908 (Dec. 27, 1998) .
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and PTRC, respectively) in which UP and SP presently have
non-controll interests. Control of these railroads by UP/SP
would ordinarily require approval under 49 U.$.C. 11344; but,
under 49 U.§.C. 10505, we must exempt these control transactions
from regulation if we find that (1) continued regulation is not
NEecessary to carry out the rail transportation policy of
49 U.$.C. 101Cia, and (3) either (a) the transaction or service
is of limited izope, ©F (b) regulstion is not necessary to
protect shippers from the abuse of market powaz. We are of the
opinion that regulation is not necessary to out the zail
transportation policy. The sought exemptions will allow

tition to establish reascnable rates, promote an efficient
rail transportstion system, foster sound economic cenditions in
transportation, and encourage honest and efficient railrocad
management, 49 U.S.C. 103103a(3), (3), (S), and (10); and othey
aspects of tae rail transportation pelicy will not be adversely
atfected. Ve are alsc of the opinion that the A&S, CCT, OURD,
PTRR, and PTRC contreol transactions are of limited scope, bscause
four of these railrocads conduct local operations only and bascause
the £ifth is currently inactive. Ve are of the further opinien
tha: regulation is not Necessary to protect shippers from abuse
of market r, because these control transactions are related
to, and will facilitate, common contrel of UP and SP, which we
have found to be consistent with the public interest.?’

Motor Carrier Comtrel Transactioms. We are exemp:ting, in
the Sub-No. 8 docket, (i) common control of UP and the two motor
carriers controlled by SP (PMT and SPMT), and (ii) common centrol
of SP and the one motor carrier controlled by UP (Overnite).

Overnite, which provides both less-than-truckload and
truckloasd service on a nationwide basis., is operated
independently of UP, and applicants have indii:ated that they have
no plans to eliminate that independence o otherwise imcorporate
Overnite into UP/SP’'s operations. PMT, which provides nationwide
genezral commodity trucking service and which specialiszes in
truckload freight movement, both over-the-hi and via TOFC,
is cperated independently of SP, and applicants indicated
that they have no plans to eliminate that i oY
otherwise incorporate PMT inte UP/SP’'s operations. SPMT, which
formerly transported motor vehicles and also tmg an:uz.ud
in the ramping and deramping of TOPC and COFC for SPT. nee
conducted operations for more than 2 years. and applicants have
indicated that they have no plans to resume SPMT’'s operations.

The Sub-No. § motor carrier control transactions would
ordinarily require approval under 49 U.$.C. 11344; but, under
49 U.$.C. 10505, we must exempt these transactions from
regulation if we f£ind that (1) continued regulation is not
' necessary to carry out the rail transpertation pelicy of
49 U.S.C. 10102a, and (2) either (a) the transaction or service
is of limited +» O (b) regulation is not necessary to
protect shippers the abuse of market power. We are of the
opinion that regulation is not necessary to out the rail
transportation policy. The sought exemption will further the
goals of oa:u.ﬂ.n an efficient, oeen;:i:&. and c.?ouun zail
tTANSPOrtation systes, thearedby meet needs shippezs,
49 U.§.C. 102018(4) and (S); and other of the rail
transportation policy will not be adversely affected. Ve are

i ’m we will z:z :nua notice of the a&;?; 3.', : c.g

exemptions t Register. cient notice o
the AkS, CCT, JURD, PTRR, PTRC control transactions was
provided in the notice of acceptance of the primary spplication
published at 60 FR 66980 (Dec. 27, 1998).
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also of the cpinion that the Sub-No. 6 control transactions are
of limited scope, because they involve merely changes in formal
ownership and control, rather than substantive changes that might
affect the operations and service provided by the motor carriers.
We are of the further opinion that regulation is not necessary to
protect shippers from the abuse of market power, because the
operations of Overnite and PMT will not change as a consegquence
of the common control for which the Sub-No. 8 exemption is
sought, and because SPMT has no operations. Shippers have
pre-merger, and will continue to have post-merger. nmumerous motor
carriage services available to them at all locations served by
Overnite and PMT.

IBT contends that the exemption sought in the Sub-No. 8
docket is barred by the interplay of 49 U.8.C. 11344 (c) ({fourch
sentence) and 49 U.S.C. 10805(g)(1). The fourth sentence of
49 U.5.C. 11244 (c) provides that s railroad can be aucthorized to
acquire control of a moter carrier only if the transaction is
consistent with the public interest, will enable the rail carrier
EC uSe MOTOr CArrier transportation to public advantage in its
operations, and will not unreascnably restrain competition;

49 U.5.C. 10505(g) (1) provides that a 49 U.S$.C. 1080S exemption
cannot autherize incermodal ownership that is otherwise -
pronibited under 49 U.$.C., Subtitle IV (wherein 49 U.S$.C. 11344
is located); and IBT therefore contends that we cannot grant the
Sub-No. § exemption because applicants, having indicated that
they intend to keep Overnite and PMT § t and SPMT
inactive, have made clear that they will not use these motoer
carriers :n furtherance of UP/SP’s rsil operations. The fourth
sentence of 49 U.$.C. 11344 (c), however, is not applicable to a
transaction that involves only a change of form, not of
substance, in the transpertation service. DRGH/SP. 4 1.C.C.248 at

945-51; UP/MKT, 4 1.C.C.2d at 48S. Here, the common control

{3) of UP and PMT and SPMT, and (

merely an incidental

Primary merger transaction. Each of the motor carriers is today
commonly controlled with a rail » 80 the Sub-No. 8§
transactions will not creste intermoda mnhag where there was

nene. And. because motor carrier operations will met change as a
result of the common control, the Sub-No. § transactions will
merely serve to bttl’ the motor carriers under a broader
corporate umbrells.

Terminsl Trackage Rights. We are granting, in the Sub-No. 9
docket, the application filed applicants and BNSF for an order
permitting ANSF to use two small segments of XCS track in
Shreveport anéd one small
rights are important to

the

i ain rail lines through
Shreveport and Besument, which form essential parts cof those
Troutes. KCS5 has longstanding trackage rights agreements over the
relevant segments with SP at Shreveport, and with 8P and UP at
Beaumont, but KC$ is uawilling to grant trackage rights to BNSF.
Under applicants’ and BNSF's proposal, BNSF would be able to
avail itself of similar trackage rights arrangements.

Under 49 U.5.C. 11103, we may require terminal facilities
mdbymnunutehwvywuu‘mn
practicable and in the public interest, and will set

‘.

3 we will not publish notice of the Sub-No. 8 exemption in
: . Sufficient notice of the Sub-No. §
transactions was provided in the notice of acceptance of the
Primary applicaticn published at €0 FR 66988 (Dec. 27, 1998).
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substantially impair the ability of the owning carrier to handle
its own traffic. We find that the three KCS segments at issue
are terminal facilities, that use of such segments by BNSF is
practicable and in the public interest, and that use of such
segments by BNSF will not substantially impair KCS’' ability to
handle its own traffic.

Terminal Facilities. The three KCS segments are "terminal
facilities” under 49 U.S$.C. 11103 because each lies in the middle
of a city, and each is used for switching and interchange
movements as well as for line-haul movements through the
terminal. The precise use to be made of these s ts by BNSF
is not erucial; 49 U.S.C. 11103 °*is not necessarily limited to
benefitting the rail service in the relevant terminal area.’

, 736 F.2d4 708, 723 (D.C. Cir.
1984) (SPT v, ICC) (eiting with approval ICC decisions ordering
*bridge the gap® terminal trackage rights under 49 U.S.C. 11103).

Owner Not Substantially Impaired. Use by BNSF of the three
KCS segments will not substantially impair KCS’ ability to handle
its own traffic. PFor the most part, BNSF trains will be using
track capacity freed up by UP/SP, so that KCS’ track will not be
subjected to greater use by other railroads than it was '’
previously. We believe that the traffic handled by BNSF will
replace traffic now handled by SP. although various parties,
including KCS, have argued that BNSF will not be able to achieve
even those traffic levels.

Use Is Practicable. Use by BNSF of the three KCS segments
is practicable. We realize that the terminal trackage rights we
are approving may make operations at Shreveport slightly more
complicated than they are now because three carriers will be
operating over them rather than two, but this will simply
“require coordination of operations between the parties.”

, 366 1.C.C. at $576. Moreover, applicants’ directional
running plan, which will be available to BNSF for its new
Houston-Memphis movement, could result in less interference with
KCS' traffic at Shreveport. At Beaumont, BNSF service is merely
replacing that now provided over trackage rights by 8P, and thus
it will clearly be practicable.

A Grant is in the Public Interest. To ameliorate certain
anticompetitive conseguences of the 19862 UP/MP/WP merger, the ICC
imposed a condition granting DRGW trackage rights over a line
between Pueblo and Kansas City, part of which was owned by a non-
applicant, SF. UP/MP/WP, 366 I.C.C. at 572. The ICC used its
49 U.S.C. 11103 power to grant terminal trackage rights.
Applying this provisien, the ICC determined that grar: . = ~ecess
to this line to make the agency’'s overall merger conditions
effective would be in the public interest. UP/MP/MP, 366 I.C.C.
at 574-76. The Court of ale affirmed. SPT v . JCC, 736 F.24
at 722-24. We think that the terminal trackage rights sought
here fall squarely within that precedent.

Use by BNSF of the three KCS segments is in the public
interest because it is essential to the merger conditions
permitting BNSF to provide a competitive alternative in the
Houston-Memphis and Houston-New Orleans corridors.

366 1.C.C. at $76¢. Sss AlsS IE_L_]F. 736 F.24 at 723
upgmzag determination that terminal trackage rights were in
public interest because they allowed ICC to create tral
Corridor competitive alternative to the merged carrier).

Nevertheless, KCS contends that the terminal trackage rights
here cannot be considered to be in the public interest as
construed in Midigc Papez Cormoration v, CNW gf al.. 3 I.C.C.24
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171 (1906) (Midtec). In Midtes. the ICC said that it would aot
grant terminal trackage rights under section 11103 unless they
were Necessary to remedy Or prevent an anticompetitive act by the
owning carrier. KCS is arguing that in Midrgc the ICC replaced
the flexible public interest standard of UP/MP/WP with a much
narrower scandard. ;

Whether the ICC ever applied its relatively exacting Midtec
precedent in the context of a merger is a matter of some
debate.?* In any event, we believe that it is inappropriate to
do so here, and, to the extent that ICC cases suggest otherwise,
we specifically overrule them. Instead, we will apply the broad
*public interest® standard that is in section 11103 (a) itself.
Congress gave us broad authority in both the public interest
standard in section 11103 and in the public interest standard of
section 11343. Thus, we believe that it is appropriate for us to
retain the flexibility to use the terminal trackage rights
provision to prevent cCarriers oppesing a merger from blocking our
ability to craft merger conditions that are clearly in the public
interest as the ICC did in the past.

Mm. Section 11103 (a) provides that
the carriers are re ible for establishing the conditions and
compensation applicable to terminal tracksge rights d under

49 U.S.C. 11103, and we will therefore allow and KXCS an
opportunity to reach an asgreement respecting such matters.
Because the terminal trackage rights are crucial to the
competitive role that BNSF will play in the Houston-Memphis and
Houston-New Orleans corridors, we will make them effective on the
effective date of this decision. To resclve as many details as
possible prior to that date, we will require BNSPF and KCS to
submit, within 10 days of the date of service of this decision,
either agreed-upon terms respecting implementation or separate
proposals respecting such implementation. We realisze that 10
days is a short time frame, but it will enable us prowptly to set
the tezms. Even if certain compensaticns details have not yet
been resclved, the Sub-No. 9 terminal trackage rtﬁu will become
effective on the effective date of this decision.

49 U . S.C. 21341(a). The underlying contractual agreements
pursuan: to which SP has trackage rights over the two
segmencs, and pursusnt to which MPRR (UP) and SP have trackage
rights over the one Beaumont segment, arguably preclude

1L, Finance Dock (ICC se: ov. 18,
hlmtfl.h._l’ (indicating tu:':::.gmg standard
if applicant were to be given t trackage

3% Compensstion will acecrue from the actual date of the
start of tracl rights operations, and will be peysble after
the terms have established. We realise that 49 U.5.C.
11103 (a) that the compensation for terminal trackage
zights s or adequately secured® before & carrier may
begin to use tra tsru avarded under 49 U.$.C.-11103. We
therefore pledge that, if BNSPF and KCS cannot reach agreement
respecting compensstion terms, we will set appropriate terms

under condemnation principles. Sas UP/MP/MP, 366 1.C.C. at
$76 n.114; m&' 736 F.2d at 723.
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conveyance of such rights to other carriers without KCS’ censent.
The 49 U.S$.C. 11341 (a) immunity provision provides that a
CATTier, COTPOration, OF Person participating in a transactien
approved under 49 U.5.C. 11344 is “exempt from the antitrust laws
and from all other law, including state and municipal law, as
necessary to let that person carry out the transactien . . .°
(emphasis added). 1In

m.gnm. 499 U.8. 117 (1991) ( ), the Supreme Court
held that the immunity provision ext not only to laws but
also to contraces.

Applicants have requested that we hold that, under the
circumstances of this case, the immunity provision permits BNSF
to use the three line segments at issue. UP/SP-26 at 133; UP/SP-
232, Tab ¥ at 12. KCS' affiliate, Tex Mex, has acknowledged that
we would have the suthority to override an identical anti-
substitution provision in its own terminal trackage rights
application over HB&T in this 3% we think that an
override of the restrictions in KCS’' trac rights agreements
would be necessary to cs out the merger here if section 11103
were unavailable.?’ (Similarly, an override .for Tex Mex to
permit it to operate over HBLT's trackage in the Housten terminal
wouid be NECessary to Carry out the merger as well.) Dedause we
are granting the section 11103 application, however, ne override
of these contractual provisions is necessary.

LABOR IMPACTS. Our public interest mlr-u includes
consideration of the interests of carrier employees affected by
the proposed ::nuettea. 49 U.5.C. 11344(b) (1) (D) ; DiRRALShSZS.
499 U.S. at 120,

Union Suppert. The merger is supported by seven unions
representing spproximately 558 of the union-represented employees
or. the combined UP and SP systems: the United Transportation
Union: the Brotherhood of Locomotive Engineers; the International
Association of Machinists and Aerospsce Workers; the
International Brotherhood of Electrical Workers; the
international Brotherhood of Boilermakers and Blacksmiths: the
Sheet and Metal Workers Ianternational Associstion; and the
Internactional Brotherhood of Piremen and Oilers. The UP/SP
merger 1s the £irst major merger since the Staggers Act that has
received widespread union support, and applicants are correct in
their assessment that such extensive ®labor suppert in a msjor
rail merger case is unhesrd of in recent years, and stands as a
testament to the compelling benefits of this merger.® UP/SP-232,
Tab D at 1.

Applicants indicate that UP did not execute writtes
. agressants with the seven usions; rather, UP exchanged with each

34 XCS also acknowledges (RCS-60 at 43) that we have the
authority under eectiom 11341(a) te override ceatractual
provisions Mttamututu of carriers in a trackage
raghts agreemant {f criteria of section 11103 are met.

' We realise that there are ICC precedants indicating that
the iTEuUNIty PrOvision camnot override a consent requiressat in a
hat it could net Gempei the seeiommant of iciomems samess ooyl
that it net compe. ass i

, 8lip op. at 8 (ICC Mum”‘:u there
vere “substantial questions® as to its power to dde o
trackage rights contract). These precedents, however, did not
survive the Suoreme Court’s 1991 Dispacchars decisien, which made
:::u ::u the immunity provision may override contractual
igations.
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of these unions, in writing, certain commitments that form the
basis of & partnership within which the parcies commit to
cooperate in implementing the merger. UP, applicants indicate,
has gone beyond l.z_xnm eeadsuea; by cc-byx::tag “ho S
TOCeSSEesS, More uurm employees, which ¢t
1 conditions will be administered; these processes,
applicants claim, give assurances to unions and employees alike
that application of the protective benefits will not be fraught
with delays and adversarial procesdings, and that the protective
benefits will be administered fairly and expeditiously. The
unions, applicants add, have committed to reach, voluntarily,
agreements implementing the operating plan accompanying the
primary applicatien.

UTU. the largest unien in the rail industry, indicates, in
its comments dated March 29, 1996, that it Supports the merger
for two reasons: first, because UP has agreed to & number of
conditions that will help mitigate the impact of jeb loss en
UTU's members; and second, because UTU be ieves t the merger,
by allowing UP and $P to form a strong competitor to BNSF, is in
the best interest of rail laber in the future, U7TU adds that
UP’s commitments include the following: (1a) that autematic
certification as adversely affected by the marger will be’
accorded (i) to the 1,409 train service employees, the 8S
UTU-represented yardmasters, and the 17 UTU-represented hostlers
projected to be adversely affec:ed in applicants’ Labor Impact
Study, (ii) to all other train service employees and
UTU-represented yardmasters and hostlers identified in any merger
notice served after BSoard approval, and (iii) te any engineers
adversely affected by the merger whe are Tties

en
where engineers are represented by UTU; (1b) that UP will supply

CTU with the names and test period averages of such enpl S as
soon as possible upon imp

any merger notice served aft

seek only those changes |

implement the approved t meaning such

produce a3 pnbu: :;umna:tenmmtu m(v;)h::‘

savings arhieve sgreement ¢ (8); c,

that UTU contends that UP‘s applicatien of

inconsistent with the above-menticned conditiens,

personnel will meet within S days of notice from the UTU
International President or his designated representative and
agree to expedited arbitration with a writtes agreement within
10 days after the imitial ®esting if the matter is not resclved,
which will contsin, ameng other things, the full description for
neutral selection, timing of hearing, and time for issuance of
the awazd(s); and (I) th::‘ in the -:-::.w u:u c‘gom .
arrangement to complete merger o various properties
‘3Nt MPRR or UPRR, the Nax Xozk Dock cenditions will neverthaless
be applicable.®®

Protective Conditicns: __%. Applicants, as
Previously noted, project that the abor impsct of the:
merger will be 4,909 jobs abolished, 2,132 jobs transferred, and
1,522 jobs crested. ARU and TCU, which these projections
23 3 minimun, estimate that the number of UP/SP employses
furloughed or transferred will be far greater than applicants
have ected; and TCU warns that these job impacts will fall
most ily on certain crafts and in certain
locations. We believe that applicants have tted reascnable

e « 40 its comments dated March 29, 1996, asked that we
approve the and note the commitments that UP had made.
Furthermore, le we are net imposing these commitments as an
actual condition, we expect UP to abide by its commitments here.
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estimates of job dislocations from common control, although
actual job dislocations could end uUp being greater than projected
by applicants. Neither the dislocations themselves, however,
their concentration by craft or location. POse a barrier to our
approval of the UP/SP merger transaction. Mergers of necessity
invelve employee dislocations, and the labor protec.ive
conditions that we impose are to Mitigate these dislocations.

The basic framework for mitigating the labor impacts of rail
mergers is embodied in the conditions, which have

been held to satisfy the Statutory requirements of 49 U.S.C.
11347, MMnm- 609 F.24 03
Naw York Dock, 360 I.C.C. at 04-90. The

(2d Ciz. 1’7!)#

tions provide both substantive benefits for
affected employees (dismissal allowances, displacement
allowances, and the like) and procedures (negotiation, if
possible; arbitration, if necessary) for resolving disputes
rTegarding implementation of particular transactions. We may
tailor employee protective conditions to the ial
circumstances of a particular case; but we will adhere to the
practice which the ICC adopted in
Exocedures, 363 I1.C.C. at 793, and to which at congistently
adhered, sg8. .rg... BN/SE. slip op. at 79-81; UP/CMM, slip op. at
94-96, that emp eS are to be provided the protections mandated
by 49 U.5.C. 11347 unless it can be shown that, because of
unusual circumstances, more stringent protection is necessary.

We find that the statutory protections provided in
are appropriste to protect employees affected
the merger, the lines sales, and the terminal railroad contro
transactions, and we further find that, subject to such
protections, approval of the merger (in the lead docket), the
lines sales (in the Sub-No. 2 docket), and the terminal railrocad
contrel transactions (in the Sub-No. 3, 4,8, 6, and

Protective Cenditicms: W In accordance
wizh the "usual me::eo' fol by the ICC, AN/SE. .
13

81, we will impose conditions in the Sub-
No. 1 docket with respect to the trackage rights provided for in
the RNSF agreement .’

We will the requests made by ARU and Mr. Fitzgerald
that we impose t New Xozk Dock conditions, and not the
conditions, on the trackage rights provided for in
the BNSF agreement. The conditions, which
have traditiecnally prov the basic framework for uum
‘the labey 8 0f trackage rights transactions, have 1d
to satisfy statutery n;umn of 49 U.8.C. 11347 in that
::n::::. W&" .24 1240 (D.C. Cir. 1”2). The
nefits prov. conditions are
identical to the benefits by the
conditions; the two sets conditions differ Y in matters of
procedure. The Noxfaolk and Mestern conditions, on the one hand,

W The protections will be available to
adversely affected employees whenever they are adversely
affected, and whether or not it was anticipated that gheir
pPositions would be affected. ; .

1% Me will alsc impose the conditiecns
in ths Sub-No. 13 docket with Tespect to the Mex trackage
Taghts approved therein.
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allow implementaticn immediscely upon completion of a uefined
negotiation period, even if management and labor have not yet
achieved an agreement or gone to arbitration; the
conditions, on the other hand, require agreement oy arbitration
Prior to implementation; and, for this Teason. application of the
conditions to the BNSF trackage Tights would have a
severe short-term impact on BNSF's ability to provide competitive
service under the trackage rights provided for in the BNSF
agreement .

Protective Conditicms: m.{.ﬁ. We will impose
the Qrsgen Shox: lins authorized

t8 and discontinuances. The
conditions are similar to the New Yark Dack tions, but are
applied in the abandonment /discontinuance centext. The
imposition of the conditions here is a matter
of convistency but has little practical significance. because all
affected employees will alsc be covered by the
conditions imposed on the merger. Ses UP/MET, 4 1.C.C.2d at $13.

The Immunity Previsiea. An arbitrator acting under
Article I, Section 4 of the Naw York Dock conditions imposed in
the lead docket, the Sub-No. 2 docket, and the Sub-No. ¥ 4., 8,
€, and 7 dockets will have the authority to override CBAs and RLA
Tights, as necessary to effect, respectively, the merger in the
lead docket, the line sales in the Sub-Ne. 2 docket, and the
tesminal railroad centrol transactions is the Sub-No. 3, 4, S, 6.
and 7 dockets. This authority derives ultimately from ¢9 U.S.C.
il341(a), the "immunicy* provision. :

An arbitrator acting under Article I, Section 4 of the
4! conditions imposed in the Sub-No. 1 docket

will likewise have the authority to override CBAs and RLA Tights,
as necess to effect the Sub-Ne. 3 trackage rights. This
au:hor::x. ike its New York Dock counterpart, alsc derives

y

from 49 U.§5.C. 11341 ().

The immunizing power of section 11341(a) is not limited to
the financial and corporate aspects rf an approved transaction
but reaches, in addition to the financial and corporate aspects,
all changes that logically flow fzum the transaction. Parsties
seeking approval of a transaction, by applicatien or by
exemplion, have never been required to identify all anticipated
changes that might affect CBAs or RLA rights. Such a Tequirement
could negate many benefits frem changes whose necessity only
becomes apparent after consummation. Moreover, there is me legal
Tequirement for identification because 49 U.8.C. 11341 (a) is
"self-executing, * u::‘ is, ite s-un::u povor, is effective when
nNEeCessary teo permit carrying out of a project.

-m ¢ b 3&!.34 un“m.c_i:.u.‘uu)i‘

+ 81ip op. at 101; BN/SF. s P Op. at . ,» 4t wou
be iate and inconsistent with the Statutory scheme to
limie use of the 49 U.$.C. 11341 (a) immunity provisien by
declaring that it is available enly in eircumstances idenzified
PTicr to approval.i

ulsimace

¢ " n:ma‘ g :? uumh:.u? ﬁ the ::.l;il.c. 11341 (a)
mmunity provision indicate that it e to any
transaction approved or exempted 'uah:.m- subchapter® (i.e.,
under Subchapter III of Chapter 113 of Subtitle IV of Title 49,
United States Code), we believe that the ismunity provisien also
applies in the 49 U.5.C. 10505 exemption context. Sag

UR/ONM, slip zo. at €3-64¢, citing
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Certain Requests Denied. We will not impose several
additional labor-related conditions that have been Tequested by
parties to this proceeding.

Cherry-Picking. We will deny ARU‘'s request that we order
thag any CBA *raticnalization® be accomplished by all
UP/SP’s unions teo *cherry-pick® from existing UP or Sp
| agreements. This is a Watter committed to the implementing
agreement procedures established by the Naw XYork Dock cenditions.
New Xozk Dock, 360 I.C.C. at 85 (Article I, Section 4).

Reimbursements. e will deny ARU‘'s request that we require
UP/SP to repay SP employees their forgone lump sum payments and
heir deferred wage increases. SP has already ‘paid® ics
employees for their wage concessions by giving up productivicy
concessions achieved by the nation's other railroads. UP/$P-230
at 316-17; UP/SP-232, Tab D at §-9.

Hiring Preference. We will deny ARU's
modify the hiring preference Provision in the BNS.
This is a matter committed to the Article

Contracting Out. We will deny ARU’'s request that we require
UP/SP and BNSF to use bargaining unit maintenance of way
employees and signalmen for all merger-related track, right-of-
way, and signal censtruction and rehabilitation work, including
items mentioned in the application, the operat plan, and the
BNSF agreement. This is a matter committed to ¢t
Section 4 implementing agreement procedures both with Tespect to

UP/SP (ges Nay York Dock, 360 1.C.c. at 05) and also with Tespect
to BNSF (ggg . 35¢ 1.C.C. at 610-11). we
would alsc cbserve that "ce..tracting out® is a Matter that may be
covered by provisions of existing CBAs. S8 UP/SP-230 at 315,

Annual Reports. We will deny ARU’s request that we requir
UP/SP to submit annual Teports dc-eu:ntiug how the forecast
benefits in the area of Cost-savings have been used.
merger benefits from other
be inordinavely costly, and there is ne Teason to saddle UP/SP
with reporting obligations that have been imposed on no prior
merger.

Diversion Reporcs. we will deny IBT's Teques: that we
require UP/SP to file semi Teports indicating the volume
of tratfic diverted from truck carriage and the rate of Teturn

. The merger-related diversion of traffic from
motor to rail is properly regarded as a benefit that weighs in
favor of approval of the merger, not a harm that must be

gated or monitored. And IBT's suggestion that ®Ootor-to-rail
iversions may reflect predatory rail Pricing makes no sense at
11. ICC Termination Aft of 1998

Unien Pacific Motor Freight Corporation. we will deny I137's
Tequest that we impose Maw York Dock protection in fayor of UPMF

(. ..continued)
Finance Docket No. 30965 (Sub-Nos. 1 and 2) (ICC served Apr. 21,
1993) (at 2 n.4q).
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employees. Mandatory labor protection for UPMF employees is not
Sss

warranted.

. Finance Docket No. 30000 (Sub-No. 48) (ICC
served Apr. 20, 1989) (°Only individuals directly employed by a
rail carrier are entitled to protection under section 11347.
This excludes the complainants, who were employed by nen-rail
subsidiaries of the rail carrier.®) (8lip op. at 3; feotnote
omitced) ., ALl d Rives v ICC. 934 F.2d 1171 (10th Ciz. 1991).
Discretionary laber protection is ner warranted either; IBT has
not demonstrated that UPMP employees possess skills that are not
ganerally marketable ocutside the railroad industry, and that they
would therefore have difficulty finding comparable employment
elsevhere.

Takings Claims. TTD's coprezcion that a CBA override
effected under the auspices of the immunity provision amounts to
8 "seizure® of private ceatract rights to be a variation
on the familiar argument that any such override amounts to »
‘taking” of private property in violation of the Fifth Amendment.
A definitive answer tov this argument cannot be provided in this
proceeding or by this Board. Sgg ., 987 F.24
806, 815-16 (D.C. Cir. 1993) (takings ciaims can be adjudicated
only in the Federal Claims Court or, in certainm limited L
circumscances, in a Federal District Court). We would note,
however, that this statutory scheme is leannndu’. and predates
the relevant contracts. We think that a finding of a taking
under the circumstances would be extremely unlikely.

Consclidated Proceedings. We will deny the reguest made by
Mr. Fitzgerald that we consider the UP/SP |erger on a
consolidated basis with a recpened BN/SF proceeding. The
w;un:o of record does not warrant the recpening of the BN/SF
proceeding.

omey.” The srianpeesies praviieg SerUiste, nede by
Mr. Downey. T8 prov. or in agreement
are non-jurisdictional, which necessarily means that there is no
basis for imposing labor protection with Tespect to GWWR
employees: and the conditions will adequately
protecs gcsx. employees from any merger-related adverse
impacts.

Alton & Southern. We think it appropriate to note, with
Tespect to the concerns raised by Mr. Ponsler, that A4S employees
adversely affected by the Sub-No. 3 control transaction will be
adequately protected by the New York Dock conditiens imposed in
the Sub-No. 3 docket.

Division 092 Diversions. we think it iate to note,
-with respect to the concerns raised by Mr. mx, that Op
ezployees adversely affected by the UP/SP merger will be

.““.1 .:zlz““ m:mod by the New Yok Dock conditions imposed in

FINANCIAL MATTERS. The evidence demonstrates that the
entity resulting from the UPC/SPR serger will be financially
sound, that UP's assumption of the Peyment of SP's fixed charges

arrangements provided for in the
*non-jurisdictional,” we mean that such
- ::p;oyou of u:“ o
¥ carriers
9 U.5.C. 31343 transacticn, and are not
loyees of carriers not participsting in
. 8lip op. at 96.
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and the increase in total fixed charges will be consistent with
the public interest, and that the terms of the UPC/SPR merger
transaction are just and reasonable.

Pinancial Conditiean. We believe that, despite acquisition
expenditures of approximately $1.576 billion,* the financial
condition of the merged entity will be favorable, because
substantial earnings gains will result from increased revenues
and cost savings attributable to implementation of the
post-merger UP/SP operating plan.

Applicants submitted pro forma financial statements showing
consolidated data of the merged UPC/SPR, based on 1994 data (for
a base year) and for each of the first S years after consummation
of the merger. These statements reflect the anticipated benefits
of the merger and resulting changes in various tTevenue and
expense accounts. Applicants alsc submitted financial scatements
for a "normal® year (a year after the fifth Post -merger )
depicting the total benefits of the merger and any umm:d
additicnal debt and interest expenses that will be incurred.®*

Applicants expect the merger to produce in a normal ar,
giving effect to full implementation of their opersting plan,
$7¢é million in net revenue gains from diverted traffic and
$583.1 million in operating efficiencies and cost savings. Net
revenue gains are expected to total $22.8 million in the first
year, growing to $60.8 million in the third year, and reaching
$76 million in the £ifth year. Almost all of the anticipated
normalized annual operating benefits of $583.1 million are
expected to be realized by the end of the third year, with
benefits of $235 millien in the first year (40% of the normalized
amount), 5$449.1 million during the second year (77% of the
nermalized amount), and $546.2 million by the third year (94% of
the normalized amount). The $583.1 millien annual savings are
anticipated to be reached by year five. Thus, over the first
5 years, operating benefits of well over $2 billion are
anticipated.

Table 1 in Appendix F shows various financial data for a
post-merger UPC/SPR. These data include balance sheet and income
statemen: figures from applicants’ pro forma financial statements
anc seliected financial ratios developed from these statements for
the base year (1994 data), each of the first S years after the
merger, and & normal year. We have reached the following
conciusions based on an analysis of these data.

The consclidated pro forma income before fixed charges
exceeds fixed charges (interest payments for long-term debt) by
margins that gradually rise from a low of 2.6 times during the
'£irst year after the merger to 3.1 times during the fifth year.

) UPC acquired, on September 15, 199S, an approximately

25% interest in SPR at a cost of approximately $976 million, and
will, if the merger is consummated, acquire an additional
approximately 15% interest in SPR at a cost of an additional
approximately $600 million. 1It should be noted that, if the
merger is consummated, UPC will alsc acquire the remaining
approximately 60% interest in SPR, but that such acquisition will

entail an exchange of stock, not a cash expenditure.

¥ Applicants‘ financial statements reflect, amng other
things, merger-related private benefits, including net

from diverted traffic and net receipts from trackage rights,
which, as noted elsewhere in this decisien, are properly counted
as transfers but net recognized as public benefits.
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The fixed charge coverage for the base year is 3.0 times and for
the normal year is projected to be 3.2 times.

The pro forma cash throw-off-to-debt ratios, which measure
the ability to generate sufficient cash flows from operations to
Tepay long-term debt utuu! during the year, are faverable.
During the base year, cash flow from operations exceeds maturing
long-tesm debt by 3.2 times. The pro forma ratios show a steady
improvement from J.1 times during the £irst yesr to 3.8 times by
the £ifch year (as well as for the normal year).

The opersting ratic (the rstic of cperating expenses teo
operating revenues) for the consolidated company is projected to
improve (i.e., favorably decline) esch ysar, moving from 82.9%
during the base year to 78.9% for the fifth year and normal yesr.
This signifies a steady improvement in operating efficiency as a
result of the merger.

Consclidated net income is projected te increase
significantly, from $704 million during the f£irst year to over
$967 million for the normal yssr. As a result of this
anticipated improvement in net income, UPC/SPR’‘S retuzrn on equity
is projected to improve from 9.5% for the first year to 11.8% for
years 3, 4, and 5, as well as for the normal year. Alsd, because
of these gains in net income, aleng with nt of leng-term
deb:, the ratic of long-term debt to dedt plus shareholders’
equity is projected to improve from over SiV in the first year to
iess than 46% by the normal year.

The pro forma data indicate that & combined UPC/SPR will
possess considerable financisl strength and earning power.
Furthermore, the merged system's income projections. msy be
understated because they do not take into account revenue and
income growth beyond what is directly ancicipated from the
mmr,‘-ueh as no::l business growth, smo:ud :ntuc from an
improved economy, cost savings resulting from 1:”“
technol . We conclude that a merged UPC/SPR will
financially socund. Taking into account projected revenue gains
and cost ssvings resulting from the merger, UPC/SPR should
generate sufficient cash flow to service its debt and make
necessary capital outlays to maintain its plant investment.

Pizned Charges. Ne are required to consider the total fixed
cngnl resultang !:u t:o merger, :vgu.s.c. 11344 tmu (C), as
well as any assumption of payment of fixed charges any
increase of total fixed charges, 49 U.85.C. 11344(c). There will
be a manageable merger-related increase in fixed charges due to
the issuance of additional dedt and the assumption of
obligations. The evidence demcnstrates, however, thst this
.increase will not have s significant impact on the financial
aarBed SReLey Superts & Sindisy thet 0t
me entity supports a that UP‘'s assumption [
fixed and the increase in total fixed charges will be
consistent with the public interest.

Paizsness Detesminatisn. Section 11344 (c) directs us to
approve any transaction referred to in 49 U.8.C. 11343 when we
find that the transaction is comsistent with the public inmterest,
provided that the terms and conditions thereof are just and
riascnable. The °just and resscnable® standard requires, among
other things, that we determine, in an appropriate case, that the
transaction is just and reascnable with to miherity
-:ge:a:agzu. ”n'.“nmm, 334 U.5. at 190-99; and UP/MET,

4 1.C.C.248 at -16.
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UPC alresdy owns approximately 25% of the SPR common stock;
the:¢ shares, which have been held in a voting trust pending the
cutcome of this proceeding, were acquired on Saptember 1S, 1998,
for a cash price of $25.00 per share. The UPC/SPR Merger
Agreement provides that, the satisfaction of certain
conditions, including regulstery approval, a wholly owned UPC
subsidiary will acquire the approximately 7%%¢ of SPR common stock
not held in the voting trust (the stock not held in the vot
trust is hereinafter referred to as the outst stoek) .
Merger Agreement further ides that approximately ome-fifth of
the outstanding stock will be acquired for cash (at & cash price
of $75.00 per share) and that approximately four-fifths of the
outstanding stock will be acquired in exchange for UPC common
stock (at & ratio of 0.406S shares of UPC common stock per

share) .

The cash price and the exchange ratic wers derived by
arm’s-length negotiations between UPC and SPR and have been
approved by the respective boards of directors and by substantial
majorities of the stockholders of the two corporstions. No
stockhelder of either company has chall the fairness of
either the cash price or the exchange ratie. All parties
directly affected, having been afforded an opportunity te
evaluate the Merger Agresement in light of their respective
interests, &re apparently satisfied with its terwms, which is a
strong indication that the terms are just and reascnable to the
stockholders of UPC and also to the stockholders of SPR. We also
f1nd persuasive the evidence subminted by applicants’ financial
advisors (CS First Boston Corporation for UPC: Stanley &
Co. Incorporated for SPR), who have expertise in the valuation of
businesses and their securities in connection with mergers and

acquasitions. §ag UP/SP-22 at 407-517. The evidence amply
supports a finding that the terms of the Merger Agreement,
including without limitation both the cash price ($25.00 per
share) and the exchange ratic (0.4065 shares of UPC commen stock
per share), are just and reascnable both to the stockholders of
UPC and to the stockholders of SPR.3¥

CONDITIONS REQUESTED. We impose conditions only when we
find both that a rail merger will harm the public interest and
tha: a proposed condition will lessen or eliminate such harm, is
operationally feasible, and will produce public benefits. The
fact that a requested condition pertains to or invelves one of
the applicants is not enough to classify it as relevant te the
proposed common control transsction. There must be & nexus
between the merger and the slleged harm for which the proposed
condition would act as a remedy. The fact that a condition would
benefit the party seeking it does not justify its impositien.

We will discuss in this part of the decisien all the
conditions that have been requested in this , GReept
the following which are discussed elsewhere: the tions

3 RCS tlaims that the terms of the transaction are not
fair to the minority stockholders of SPR because SP's value would
increase if it were broken up and sold is pieces. KCS-60 at 47-
48. Ve are doubtful has st
Schwabacher interest.

m& claim

Stochho, is a

There is no reason to beslieve that’
parts exceeds the value of the whole.
reason to believe that the selution
likely to be the one that will produce
SPR’'s stockholders.
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sought by Tex Mex; the conditions sought by labor interests; the
conditions sought with respect to the proposed abandonments ;3%
and the environmental conditions sought by various parties.

Brosd Conditicns Requested. We will discuss first the
various broad conditions that have been requested by multiple

parties.

Several
parties have asked that we condition the merger requiring the
divestiture of parallel lines in the South Ouu:!/” East
region. The many South Central/SP RBast divestiture conditions
almost uaucmf envigion the divestiture of lel lines in
the Houston-Eagle Pass, Houston-Brownsville, ton-New Orleans,
and Houston-Memphis corridors, but differ widely with respect to
various details. We are denying all South Central/SP East
divestiture conditions because, as explained in grester detail
above, we believe that the conditions we have imposed
the BNSF and OMA agreements, and the various
to strengthen the BNSF trackage rights) will adequa
o:uta’.n’”nu competition in the South Central/sp
region. .

mmww Several pérties
have asked that we ition the merger by requiring the

divestiture of parallel lines in the Central Corrider. The many
Central Corridor divestiture conditions differ in various
Tespects, but generally envision (1) the divestiture of UP and/or
SP lines between the San Prancisco Bay area in the West and the
Salt Lake City ares in the Rast, and/er (2) (a) the divestiture of
SP lines between the Salt Lake City area in the West and Denver
and Pueblo in the East, and (b) if the divested lines are
acquired by a carrier other than BNSF, the divestiture of SP
lines and/or trackage rights between Pueblo and Kansas Cicy.

Some parties seeking & Central Corridor divestiture seek, in the
alternative, a grant of unrestricted Central Corridor trackage
Tights in favor of an independent railroad such as WC or MRL. We
are denying all Central Corrider divestiture conditions because,
as explained in greater detsil above, we believe that the
conditions we have imposed (primarily the BNSF and OMA
agreements, and the various conditions designed to strengthen the
BNSF trackage rights) will adequately preserve rail competition
in the Central Corrider.¥

mm%-.mmm- Several parties have
asked that we tion the merger by inserting a third carrier

into the Lower Plains States. The conditions sought Dby these
parties differ in various details, but generally envision that a
third carrier (such as KCS) would be given access to the

i We are discussing in this part of the decision, however,
One abandonment matter: with respect to the Barr-Girard
abandonment /n Docket No. AB-33 (Sub-No. 96), SPBC's procedural
Argument respecting lack of evidence of laM trackage rights.

i  South Central/SP Bast divestiture conditions have been
sought by Conrail, KCS, NITL, SPI, CCRT, NCC, Dow, PPG, Mensanto,
$CC, IPC, Weyerhssuser, RCT, Texas State Rep. Junell, Texas State

Cook, Texas State . Arkansas Attorney General
::;aa;. 1a/D07, DOJ, and . '

3 Central Corridor divestiture conditions have been sought
by KC§, MRL, NITL, WCTL, WSC, MPCSC, JSC, CCRT, MFU, OWMAC, HCC,
KCOSA, WPLL, WPS, AXPCO, PSCo, ILP, Monsante, IPC, Weyerhasuser,
IBC/IWC, and DOJ.
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Central Kansas-to-Texas rights that SP cbtained in a settlement
agreement in connection with the BN/SF merger. We did not impose
those rights as a conditicn to the merger. We will deny the
various Central Kansas-to-Texas conditions becsuse we believe
that the conditions we have imposed will adequately presesve, and
that the merger itself should enhance, rail competition in the
lLower Plains States in general and for wheat traffic myving from
Central Kansas to Texas in particular. BNSF and UP are currently
the main competitors for this wheat flow, while SP plays a small
role. A post-merger UP/SP will be a stronger uzoctm
vis-d-vis BNSF because the merger will allow UP/SP to upgrade
lines and to use combined UP and S$P lines in Texas to move
heavier-loading cars of wheat to the export market.®

W. Several parties
have asked, generally in the alternative, that we condition the

merger by strengthening the trackage rights provided for in the
BNSF agreemenr. We have strengthened the BNSF trackage rights in
several important ways, and we believe that the conditions we
have imposed will adequately preserve rail competition throughout
the West. We are therefore denying any conditions thag would
nnmmn the BNSF and URC trackage rights teo any greater
degres.

W- Several
pazties, eAr that the merger wi eliminate source

competition between coal originated UP (in the PRB and the
Hanna Basin) and coal originated by SP (in the Uinta Basin), have
asked that we impose conditions protect this source
competition. We are denying all such tions because, as
explained in greater detail above, we believe that: (1) the
asserted source competition does not exist to ug ciable
degree; (2) a merged UP/SP will take advan all reasonable .
oppertunities to market the transportation of Uints Basin coal;
and (3) the conditions we have imposed (primarily the URC and
BNST agreements, and the various conditions designed to
sirengthen the BNSF trackage rights) should intensify competitive
tions for Uinta Basin coal shippers.®

Wm- Several parties.
fearful that the trackage rights compensation arrangement

]
provided for in the BNSF and URC agreements will restrict BNSF
and URC in their efforts to provide competitive operations., have
asked that we require either that the trackage rights fee be
reduced or.that the compensation arrangements be restructured.
We are denying all trackage rights eﬂuucua conditions
because, as explained in greater dctail sbove, we believe that
the compensation arrangements provided for in the BNSF and URC
azrn-au are reascnable and will permit BNSF to compets
effectivaly.’®

3  Central Kansas-to-Texas conditions have been sought by
KCS, JSC, CCRT, NCC, EBT, KCOSA, and Ka/DOT.

1 Conditions designed to strengthen the BNSF trackage
rights further have been sought, generally in the alternative, by
SP1, WCTL, WSC, Cargill, CRA, and DOT.

31 ginta Basin vs. PR/Nannas Basin conditions have been
:zgm.:z %. HSC, WPLL, WPS, 'AEPCO, WEPCO, PSCo, I,ZJ. PSCN,

M Trackage rights compensation conditions have been sought

by WCTL, WSC. Entergy, CPSS, TUE, IPC, Cargill, CRA, PSCN,
Governor Leavit:t, DOT, and DOJ.
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Ww- Several parties
have as that we condition the Mmerger with a prohibition

against the integration of UP and SP Central Corrider rail
operations until UP can certify that it has been in full
compliance, for a period of 12 months, with its service
commitments under its coal rransportation contraces. We will
deny these conditions because they would require, in essence.
that we monitor UP‘'s compliance with its contractual sesrvice
commitmencs. We do not believe that it would be appropriate for
us to do so. Under the statute, the exclusive Temedy for an
alleged bresch of a coal transportation comtract is an action in
an appropriate state court or United States district ecourt,
unless the parties have agreed othervise. 0ld 49 u.8.C.
10713(i) (2); new 49 U.8.C. 10709(c)(2). We do not think that
hampering the merged carriers’ ability to realise merger gains
through consclidation of operaticns is a logical or corrvect way
to enforce contract commitments.??

Conditions Requested By Iadividual Parties. We will now
discuss any additional cenditions and arguments of various
individual parties not discussed elsewhere.’™

- We will deny Conrail’s
request that ths Finance Docket No. 32760 (Sub-Ne. 1) class
exemption be revoked because we believe, as did the ICC., that the
trackage rignis class exemption can be invoked in connection with
trackage rights provided for in merger-relsted settlement
agreements. Sas . 8lip Op. 8t 87 n.116. We will ‘similarly
deny Conrail’'s related request that the Finance Docket No. 32760
(Sub-No. 2) petitien for exemption be denied; exemption by
petition of the Sub-No. 2 line sales is no more inappropriate
than exemption by notice of the Sub-No. 1 trackage rights.

Xansas f“g Souchezn maxm We reject XCS$'
various challenges to our jurisdiction and to the sanner in which

this proceeding has been conducted. Our jurisdiction extends to
Tail traffic moving in foreign commerce. Ssg old 49 U.8.C.

20501 (a) (2) (G) (Jurisdiction extends to transportation ia the
United States betweer a place in the United States and a place in
a foreign country) and new 49 U.$.C. 10801 (a) (2) (P) (same). KCS$’
basic arguments respecting the protective order have already been
answered. Sag Decision No. 2 (served Sept. 1, 1998) .39 g

had the right to challenge applicants’ use of the * Yy
confidential® designation with TeSpect to any parti item so
designated; the challenge would have been heard first by the
Administrative Law Judge (ALY) and, on appesl, by us; and the
fact that XCS made such challenges only rarel suggests that the
"highly confidential® designatior did not -Jez impede KCS’
‘ability o litigate this case.’™ KCS' constitutional

3 op/8P sac tion prohibition conditions have been
sought by WC3L, »m'm wrps.

™ we will not discuss the arguments raised by those
parties not requesting conditions, iacl : TP&W, BCRRA, NCGA,
ISRI, CP&L, IPA, LCRA/Austin, IES, Geon, , and DOL.

% cg¢ mu“a No. § (served Oct. 27, 1998)
{upheolding the * y confidential® provision eof the protective
order against challenges made by gther parties). .

% gL, Decision No. 39 (served May 31, 1996) (the ALJ, on

KCS’ request, ordered public release of a passage from a UPC
(continued...)
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arguments, to the effect that the "highly confidential® provision
of the protective order worked a violatien of due process rights
under the Fifth Amendment and/or the right to petition fer a
redress of grievances under the First Amendment, are close to
frivolous. As to KCS’ arguments to the sffect that applicants
have not provided sufficient discovery, we note that KCS has not
raised these arguments in the proper fashien (these arguments
should have been raised first with the ALJ and, upon an
unfavorable order, should have been brought to us).

We agree with XCS that the present decision has no
retroactive effect, and therefore cannot insulate any pre-merger
antitrust violations; but we will decline XCS$' za;:utiea to i
recpen the record in the JN/SF merger proceeding becsuse KCS has
pr:::nnd no evidence that such proceeding was tainted by
anticompetitive bshavior.

SMIA. Ve will deny the conditions requested by CMTA.
Because Longhorn does not have, and because its predecessors
never bad, two-carrier competition at the McNeil interchange, the
mergsr will have no impact on the presant or future competitive
options available to horn or to Giddings-Llano shippers.
Pre-merger, their only Class I connectien is UP at McNeil;
post -merger, their only Class 1 comnection will be UP/SP at
McNeil; nothing will have changed. And the passcnger service
conditions sought by CMTA are not necessary to mitigate
merger-related impacts because the merger will have no
a_l on CMTA's future passenger operations; any disrunt
CMTA's future passenger operations will be caused by the revival
at Giddings (or at Elgin) of the additional Class 1 connection
formerly provided at Giddings by SP.

We will, however, preserve the existing potential
competition by providing Giddings-Llaneo shippers a Class !
connection at Giddings. longhern, by reactivating
opeTations over the Smoot-Giddings segment, could achieve a
second Class 1 connection (SP at Giddings) .
this potential competitioen by providing that the operator of the
Giddings-Llanc line is to be regarded as a 2-to-1 shortline for
Purposes of Section 0i of the BNSF agreement (which provides,
among other things, that BNSF shall have the Tight to interchange
with any shortline which, prior to September 25, 1998, could
interchange with both UP and SP and no other railroad).

Secticn 4b of the BNSF agreement, as smended by Sectien 3b
©f the second svpplemental agreement dated June 27, 1996,
Frovides thar BNSF shall have the right to interchange at Eigin
with the operator of the Giddings-Llano line, should service be
reinstituted on that line to Elgin. CMTA has disparaged a
connection at Elgin vis-d-vis a connection at McMeil (CMTA‘s
brief at 19-22), but CMTA might prefer a comnection at Elgin vis-
d-vis a connectien at Giddings. OMTA has a right to a cennection
with BNSF either at Giddings (becsuse we will TeqQuire such a
connection) or at Elgin (because we will holl applicants to their
representation that they will allow such a connection); but CMTA
has no right to have two such connecticns because the potential
compectition that we seek to preserve is based Upon a single
connection. OMIA will therefore be required to choose between
Giddings and Elgin, unless the parties agree otherwise.

‘
.

34 (., . .continued) -
Board of Directors’ presentation the: applicants had designated
'n;ghly confidential®; applicants appealed; we upheld the ALJ's
order) .
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4 We will allow the interested parties (CMTA, Longhorn, UP/SP,
and BNSF) an opportunity to resch a negotiated settlement
respecting the precise details of the condition we are imposing .
We note, however, that one such detail (the choice between
Giddings snd Elgin) can be decided unilaterally by CMTA. DBecause
time is not of the essence, we will allow the parties 120 days
from the date of service of this decision to submit agreed-upon
terms respecting implemencation of the condition we have i ed.
If the parties are unable to agree to such terms, they shal
submit, by such date, sepsrate proposals Tespecting
implementation, and we will establish the terms.

Hagma_Conper Company s Bail ALZiliates. We will deny the
conditions sought by MCC. MCC is captive to SP; that captivity
predates the -rrx and vill not be exacerbated by it; and MCC's
end-to-end foreclosure argument (to the effect that the merger
will eliminate potential competition in the form of interline
alternatives) has no evidentiary suppert.

W. We will deny the
conditions sought by Yole. Pre-merger, Yolo has enly one

mean:ngful Class I comnection (UP) and no prospect that’ it will
ever have a second meaningful Class I connection (SP).
Pos:-merger, Yolo will have only one meaningful Class !
connection (UP/SP) and no prospect that it will ever have a
second meaningful Class I connection (BNSF). The conditions
sought by Yolo will not rectify any merger-related competitive
harms because the merger will inflict no such harms upen Yolo.
Ner will che conditions sought by Yolo rectify any operational
harms attributable either to the merger or to the BNSF agreement
because neither the merger nor the agroement will reduce the
efliciency of operations in the West Sacramento area.

. We will not impose the conditions requested
by KJRY PRC because ~* think that the purposes that would be
served thereby can be betier served by holding applicants to
their representation that UP/SP will accept the terms of the
settlement agreement eatered into by SP in the BN/SF merger
proceeding. Seg UP/SP-230 at 291.

W- We will deny the conditions
sought by CRA because we believe that the conditions we have

imposed will adequately preserve the rail competitica that exists
today in areas served UP and SP. We note, however, that an
clomni of CRA‘s second condition is reflected ip our oversight
condition.

' m.%mn;mw We will deny the various
conditions sought MWBC, MFU, and Governer Racicot, most of

which seek to brosden the reach, in one fashion or another, of
the competitive options created by the BNSF PRA. We resl

the BNSF PRA, by rwutu inere 4

shippers but saet for all, mey work

for whom increased g:t have

ons

conditioning 5
under the 3
will a::'h:.:ou by us to
compet ppers. MBC,
concesrned that certain shippers
optien, but that their competit
context, a conditien
changed to improve the
shippers is net proper.
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which it provides the shortest and most efficient route, that
there is no merger-related justificatien for Tequiring UP/SP to
guarantee its service intentions on the Pocatello-Silver Bow Line
for 20 years, that there is likewise no me -zelated
Justification for requiring that the Pocatello-Silver Bow Line be
sold to MRL, and that the oversight condition we have imposed is
not intended to protect “the last vestiges »f intramodal
competition in Montana® because neither the UP/SP ferger, nor the
BNSF agreement in v;mnl. nor the BNSF PRA in particular, will
untnlr atfect ve. BN (or UP/SP ve. BNSF) competition in
Montana.’” Rathe:, they will improve it.

Save The Rock lsland Commizies. We will deny the cenditien
sought by STRICT. It is true, a8 STRICT alleges, that the ICC,
in its 1980 decision allow 8P to acquire the Rock Island line,
intended that SP would litate that line; and it is true
that the ICC intended that & rehabilitated Rock Island line would

ide competition to MPRR‘s parallel Xansas City-St. Louis
fm. . 36) 1.C.C. at 337. STRICT neglects to mention,
however, that the ICC, in its 1982 decision J:lntm SP trackage
rights over MPRR's parallel line., incended t these trackage
rights would allow SP ot to rehabilitate the Rock Island line.

+ 366 1.C.C. at 547 and $68 (approval of the trackage
rights was intended to save 8P the $100 million cost of
3983 CELMBALD deciaton (the Limsars docisice ves reversed by the
198 eision (T . upen 8 new te
record, changed its mind). The UP/SP merger will met harm
competition between the MPRR line and the Rock lsland line; ne
Such competition has existed for almost two decades, and there is
no reasonable me: that such competition will ever exist
again. Nor will the merger harm competition in the ecorridor
linking Kansas City and St. Louis; BNSF, NS, and GWWR alse
operate in that corrider.

%W- We will deny the labor
protection itions sought HCC. The standard labor

protection conditions that we have imposed fully satisfy the
statutory requirements of 49 U.8.C. 11347.

.« We will deny the
conditions sought FEAM. The first tion (that UP

demonstrate its ability te Tate its existing system) is
fulfilled: after an admittedly problematic start, UP kas
demonstrated its usm":e opsrate the UP/CIW em. The
second condition (that develop an operating p to address
service problems on the forwmer CNW) has no ceanection to the
UP/SP merger.

%mmm- We will deny the
‘various tions sought by SSACC; these conditions are not

directed to any problems even arguably csused by the UP/SP
merges.

m

The conditions sought by MWBC, MFU, and Governmor Racicot
will not alleviate competitive harms caused :.y merger be

cause
the merger will not cause titive Montana; . @8
:::vtouly gy nh-n . l::::‘ unuunou umi.?‘ £

no presence at all. .

the most part, to slleviate the indirect effects he v
but such indirect effects (in essence. the cres of new
competitive opticns for some but mot all shippers) are not
the kinds of competitive harms that our conditioning power
used to alleviate.
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me&uu- We will grant
the build-out relief sought by Entergy vis-d-vis its White Bluff

" plant, and thereby preserve the White Bluff build-out status que,
by requiring that the BNSF agreement be amended to allow BNSF to
transport coal trains te and from White Bluff vis the

White Bluff-Pine Bluff build-out line, if and when that line is
ever constructed by any entity other than UP/SP. S$es RN/SF. slip
op. at 68 (OGLE) and 98 (PPC). BDecause spplicants have made the
BNSF agreement the vehicle for resolving merger-related
competitive harms, there is no reason to regquire the tiation
of a separate trackage rights agresment for the White Bluff
build-out. We note, however, that we are not imposing the
trackage rights compensation terms advocated by Entergy; we
believe that the compensation arrangements provided for in the
BNSF agreement will allow for sufficient competition.

We will deny the relief sought by Entergy vis-d-vis its
Nelson plant. Pre-merger (but taking the soon-to-be-completed
SGR line into account), Nelson has two destination carriers (SP
and KCS), neither of which can offer single-line service from the
PRB. Post-merger (and also taking the soon-to-be-completed SGR
line into account), Nelson will still have two destination
carriers (UP/SP and KCS), but one of them will be able to offer
single-line service from the PRB. Post-merger, Nelson will have
two entiraly practicable routings (UP/SP single-line and BNSF-KCS
joant-line). While Nelson will be losing the pre-merger BNSF
vs. UP competition between the PRB and Port Worth and also
between the PRB and Xansas City, Nelson will be gaining a UP/SP
single-line option; and there is no reason to conclude that the
loss will be appreciably greater than the gain. 5

Sisy Public Service Rosrd of Sapn Angtenia. (i) We will hold
applicants to their representation that the BNSF agreement will
be amended to clarify that Elmendorf is a covered peint. it
UP/SP-230 at 257. §ag Section 4a of the ANSF t, as
amended by Section 3a of the second supplemental t dated
June 27, 1996 (providing that BNSF can serve S$P's line between
MP 0 and MP 12.6 for the sole purpose of serving the CPSB plants
at Elmendorf{:; we are unable toc ascertain, however, whether BNSF
has also received trackage rights over the appropriate UP line
between San Antonio and Ajax).

(ii) One of the conditions we have imposed in this decision
confirms that BNSF will be allowed to serve all new facilities
(not including expansions of or additions to existing facilities)
located along the SP (and UP) lines over which BNSF receives
trackage rights.

: (1ii) We will impose a condition to the sffect that BNSP
will be cilondwn :“tm CPSB’'s ﬁ:&‘eﬂ‘ m:u:zea. at 33-:’
optien, via ‘s trac b 7 agreement .
Pre-mesrger: $SP owns the ? Line and can thereby provide
service; CPSB n:‘:m rsmo mrh:.u Elmendort Line, and UP
can thersby prov. service; anNgr haulage tt’lu.
Post-merger, but without CPSB‘'s third condition: UP/SP will own
the Elmendorf Line

BNSF will have,

over the E)

rights over the line

to use the CPSB trackage rights in its operaticns ove¥ che line.
It is not entirely clear why the CPSD trackage rights are
imporzant to CPSB, but to preserve the pre-merger status quo vie-
d-vis these trackage rights we w.ll require that SNSF be allowed
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to rate under such trackage rights over the 12-mile segment
».:3.".3 $P Junction (Tower 112) and Elmendorf.

(iv) We conclude that CPSB is not a °2-to-1° shipper for
purposes of the conditions i in this ng. We
Tealize that an argument can made that is really a 3-te-l
shipper because the BNSF agresment provides for the termination
of the haulage rights which the third carrier (BNSF) can now
serve CPSB; and one ¢ reasonably conclude that a 3-to-1
shipper ocught to have access to the remedies available to a
2-to-1 shipper. But we think that CPSB is best regarded as a
3-to-2 shipper because the SNSF agreement replaces ANSF's haulage
rights with trackage rights.

(v) We will not impose the compensatiocn terms advocated by
CPSB. Ve believe that the compensation arrangements provided for
in the BNSF agreement will allow for sufficient competition.

(vi) Because we are not certain whether anything more needs
to be done with respect to condition (i) or whether time is of
the essence with respect to conditions (i) and (iii), we think
that the best course would be to assume, unless told otherwise.
that more needs to be done and that time is of the essence. We
will therefore require the interested parties (CPSB, UP/SP, and
BNSF) to submit, within 10 days of the date of service of this
decision, either agreed-upon terms respecting implementation of
conditions (i) and (iii) or separate ﬂrqu:!. Tespecting such
implementation. We realize that 10 days is a short time frame.
but it will enable us, if necesssry, to choose the better of the
cffered alternatives, or some variation thereof, im time for
conditions (i) and (iii) to be effective when this decision is
effective (on the 30th day after the date of service) .?

Iexas Deilities Rlecczic Cumpany. We will require that the
BNSF agreemen: be amended to permit KCS and BNSF to interchange
TUE coal trains: (a) at Shreveport, for movement by BNSF over
SP's line bestween and Tenaha; and (b) at Texarkana,
for movement SNSF over UP‘'s line between Texarkana and
Longview. Wi . this condition, all but cne of TUR's PRB
routings wculd invelve UP/SP, and the one that would not would be
excessively circuitous. We add thac, although TUE sought enly
Shreveport interchange., we are allowing a Texarkans int
as well, to allow BNSF's routings of TUE coal trains to comnect
with the additional BNSF ¢t rights provided for in the OMA
agreement.. This also will facilitate BNSP's directicnal rumning
of these trains. We note, however, that we are not imposing the
compensation terms advocated by TUE because the terms of the BNSF
agreement will allow BNSF to compete effectively.

s We will u'l..::v the interested p.:u:: tmi UP/8SP, BNSTF, a.:.“
KCS) an opportunity to reach a negotiated settlement respect
:mmumuumm:sunmmsmm.
because time is not of the essence, we will parties
120 days from the date of service of this decisien to submit
agreed- tézWhs Tespecting implementation of the condition we
have imposed. If the parties are unable to agree to sush terms,
they shall submit, by such date, separate proposals respecting
implementation, and we will establish the terms.

3% 1 nothing more needs to be done with te
condition (i) and time is not of the essence umc to
conditions (i) and (4ii), on or before the 10th day after the
date of service of this decision, UP/SP and CPSB may jointly
Tequest an extension of the 10-day deadline, and we will extend
that deadline to a later date.
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w:ﬂ:mm_m- We will deny the
condition sought by IDPC. Post-merger. NVS will have, in

addition to a UP/SP single-line Opticn, two ANSF options:

(1) ® URC-BNSF joint-line haul, sourced from mines open to URC;
‘and (2) a truck-BNSF joint-line haul, sourced from lcad-outs
either at Provo or at other Utah points cpened to BNSF under the
translosding condition we have .+ It is true, ©of course,
that, post-merger, SPP/IDPC will only one single-line option
(UP/SP) whereas now it has two (UP and Sp : but the difference
between single-line service and joint-line service is less
important in the coal unit train comtext; and the URC-BNSPF joint-
line routing should be quite competitive, especially in
consideration of the new coal sources opened to URC under the URC

agreement .

« We will deny ARPCO's
condition #1 (the reguest that AEPCO E given the right to

obtain, and to contest the reascnablensss of, a UP/SP rate for
the Deming-Cochise segment) and its conditicn #¢

clarification of the implications of the shor:t A
AEPCO’s basic problem is that, at Cochise, it is captive to 8P
pre-merger and will be captive toc UP/SP post-merger; but this
problem is not a consequence of the merger and will not, be
exacerbated nhereby. ARPCO’'s preferred solution, of course, is
the prescriptien of a proportional rate over the Deming-Cochise
segment; but this proceeding is not the proper forum for
considering the merits of that solution. We affirm what the ICC
said in this regard in the decision: °"A number of usility
parties have cases pending before us rTequesting seription of a
proportional rate over the destination bettlenec segment of
their coal movements, and we are net prejudging those cases here.
We note, however, that approval of this Werger is not intended to

foreclose any shipper’'s right to maximum race relief.* llﬂz.
slip op. at 76. We think it apprepriate to add that, should we
g;oou. L] ee::: uo;’:;uuy grant the nlu‘: Tequested g:z mgg R

reopening merger proceeding and impos t relie
as a condition, even if the statutory lu"ouul/-h:n"-mz
pro:uiga :s other statutory provisiens would othervise preclude
fFuch relief.

We note, with respect to the other conditions requested by
AEPCO: cthat AEPCO‘s condition #2 (either divest $P's Colorado
iines or grant trackage rights over such lines) is both a Central
Corrider divestiture condition and a Uinca Basin vs. RS
condition, and will therefore be denied for Teasons previously
discussed; and that ARPCO’'s conditien #3 (disapprove the
Tennessee Pass abandonments) will be granted in part (we are
disapproving the abandonments but spproving the discentiauances)
for reasons also previcusly discussed.

' MW PSCo’s bifurcated
condition respecting divestiture and trackage rights is both a

Central Corrider divestiture condition and s Uinza Basin vs. PRO
condiction, and will therefore be denied for reascons previously
fe '“”“'mc‘ L;:o.t:n g g By a'“uo ing
ennessee grant part (we arw dissppiov
the Tennesses Pass abandonments but are w!r-vh' the
discontinuances) for reascns also previously discussed.

. ¥We will deny the
conditions sought by Rie Brave. © Bravo is either ive to
BNSF at destination (insofar as Ric Bravs's coal 8 Y must be
unioaded at the Wasco facility) er it is aot (insofar as
Ric Bravo’'s ccal can be unloaded at a facility on the meardy SP
line). 1If, on the cne hand, Ric Brave is csptive to BNSF todsy,
the merger will have no effect at all on Rio Bzavo’s competitive
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options. AN/SE. slip op. at 70-78 (extensive discussion of
vertical effects). 1f, on the other hand, Ric Brave is net
captive to BNSF today, the ¥, &8 conditioned by the BNSF and
URC agreements. will preserve Rio Brave's compet ions;
post-marger, Rioc Bravo will have access to a UP/SP single-line
haul and s URC-BNSF joint-line haul.

A nous;loea:ueaamlm. but
claims to have pre-merger build-out/build-in opticas to both BNSF
and SP. The BNSF option will survive the mezger; the SP optien
will net.

Dow’'s primary request has a familiar flaw: it would move
the build-out point (both for BNSF and for the 8P substitute)
much closer to Dow (from a point in the viecinity of Texas City teo
a4 point in the vicinity of Anglaten). This cly
improve., rather than serve, the pre-merger build-out/build-in
Status Qquo vis-d-vis h BNSF and the SP substitute; and Dow's
claim that the benefits of a Texas City build-out to SP exceed
the benefits of a Texas City build-out to any .other carrier is
not justified by the evidence of record. We will therefore deny

Dow’'s primary request.

Dow's alternative request cures the familiar flav by keeping
the build-out point for the $P substitute in the vicinity of
Texas City, but overreaches by asking that the $P substitute be
given trackage rights to New Orleans and Memphis. The
preservation of Dow’'s SP build-out option requires only that
:n:kuc rights rur from the build-out !om tO & comnection with

an t Class I carrier. We will therefore grant a
modified b\ynuua of D::;- ;1’5:;:.:“. reqQuest, n:‘ eondition the
merger, requiring 14 grant trackage rights to a
Carrier to be named by Dow, subject to our Spproval, over UP's
line from Texas City to Mousten and over UP's or 8P's line from
Houston to connections with KCS and BNSF at Beaumont, with the
right to connect to the build-out line in the vicinity of

Texas Cit xaordc:tcumouu'nmrtuunym
shippers located on the build-out line.

Wm. The fourth and gifech
sentences of Section Sb of the ANSP Sgresnent, as amended by

Section 4b of the secend supplenental agreement dsted June a7,
1996, read as follows (italics and underlining added) :

BNSF shall alse have the right to handle traffic of
shippers open to all of UP, SP and KCS at Lake Charles
and West Lake, LA, m:mueotm"onquun
. LA; the £ rights
at lLake Charles, West Lake, and West Lake Chazles, LA
shall be limiced co traffic (x) to, fram and via
Nev Orleans, and to and from points in Mexico,
rour nge via Bagle . (chrough in
mr g’ b u&'f'“ ”ux uhu)‘l:no
iie; TX. 1In tion to to
by BNSY to UP/SP bersin, at West lLake and
Charles, BNSF shall alsc be

West lake,
with Section 12 of this

Elsevhere in this decision we have effectively granted all of the
conditions ed by Montell and Olin by requiring: (1) chat
the italicized limitations in the fourth sentence be

ithe principal effect will be to allow BNS? to handle, via
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single-line service, traffic moving to Housten and te other
points on BNSF); (2) chat KCS be allowed to interchange with
BNSF, at Shreveport and Texarkana, traffic that was originated by
KCS at or that will be delivered by KCS to shippers at

Lake Charles, West Lake, or West Lake Charles (the principal
effect will be to substitute a post-merger KCS-BNSF joint-line
reuting via Texarkana and Shreveport for the pre-merger KCS-UP
joint-line rout vis Texarkana):; and (3) that the BNSF
agreement be modified to eliminate the underlined fee in the
£ifth sentence. ;

Quancum Chemical Corperatian. (1) We will deny QCC's
Chocolate Bayou conditicns because these conditions would give
QCC competitive options far in excess of those it has today. We
note, however, that this denial is without prejudice to QCC’'s
assertion of its rights under the build-out/build-in conditien we
are imposing upon the merger. (2) We will deny QCC’'s Williams’
condition. QCC's claim that relief is necessary to preserve
competition between its UP-exclusive Chocolate Bayou facility and
its SP-exclusive Williams facility is misleading because QCC has
neglected to mention that its La Porte, TX, facility (served by
BNSF) has more than twice the polyethylene capacity of its
Chocolate Bayou facility, and that its Morris. IL, facility
(served by CSX and EJE) has even greater capacity than itfs
La Porte facility. Sag UP/SP-230 at 159. (3) QCC’'s Baytown
condition has been satisfied by applicants’ representation, which
is consistent with our reading of Section Sb of the BNSF
agreement, that the Seapac facility at Baytown will bs served by
BNSF. Seg UP/SP-230 at 136. (4) We will deny QCC’'s Strang
condition. The two-railroad post-merger competition that will
exist at Strang should suffice for QCC’'s purposes.

We will deny UCC's first

Hzion Cazkhide COTROXALISS.
condition because BNSF trackage rights over the UP line would
vastly improve (and not merely preserve) the build-out status

quo.

We will grant UCC's second coendition because BNSF trackage
rights over the SP line will preserve the build-out status gquo,
as applicants themselves nov appear to recognisze. §ag UP/SP-230
at 19-20. Sas Section 4a of the BNSF agreement, as
by Section 3a of the second supplemental agreement dated June 27,
1996 (providing that BNSF will have trackage rights over SP's
Port Lavaca Branch).

nm:ﬁn.:nﬁi We will deny EPC's
conditaon #1, but without prej ce to EPC’s right to invoke the

build-out/build-in condition we have i on the merger.
ST Y W G Tt T o B T e Syase
- ; any Tement ar exe the relie

heretofore afforded in the build-out context; and the excess is
underscored the fact that, as EPC itself concedes, the Ment
lolv:::m ., 88 initially proposed by UP, would not even have
reac. .

We will also deny EPC’s condition #2 (in essence, the
insercticn of a second carrier on SP’'s Baytown Branch).
Condition #2 is not necessary to alleviate mesrger-caused
competitive harms and would vastly improve EPC’'s uzcuuvo
options. Pre-merger, EPC is rail-served solely by 8SP;
post-merger, EPC will be rail-served solely by UP/SP; the marger
will not result in a reduction of EPC‘'s competitive slternatives.

Zarmass Plastics Corperation. US). We will deny FPC’s
"evenhandedness® condition. We realize that the conditiens we
have imposed, which may enable Dow, QCC, and UCC (and perhaps
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others) to attain increased competitive options via build-outs,
may work to FPC’'s disadvantage. But that provides no
“evenhanded® justification either for dcnn’.nq the relief awarded
to Dow, QCC, and UCC or for granting mactching relief to FPC. The
harm that may befall FPC is not the kind of harm

conditioning power was meant to rectify; we do not have a mandate
to equalize the competitive situation emong the industries served
by rail carriers. FPC, aftes all, is not concerned that it is
losing a transpercation optien, but that its competitors may be
gaining one. (LI, BN/SE, slip op. at 99 (Bunge) .

ERPG Induscries Inc. We will deny PPG's requests respecting
the WTaJ, the WVRR, and the WLPRR: the competitive situations at
Bacon, lebanon, and Corvallis, respectively, will not be affected

by the merger.

Huntaman Lorporacion. As HC believed was sequired, DOJ has
conducted a complete review of the impacts of the merger and we
carefully have considered its comments. The conditions we have
imposed ensure that UP/SP will not achieve, by virtue of the
merger, scle supplier status or unacceptable market power at any
significant point or in any significant corridor. Moreover,
procedural schedule under which this proceeding has been handled
has allowed ample time for all concerned.

Arizena Chemical Company. We will deny the cenditions
sought by ACC. ACC is not a 2-to-1 shipper (its Springhill plant
is served solely by KCS); and the competition formerly provided
by UP and SP past Shreveport will henceforth be provided by UP/SP
and BNSF past various gatevays.

Yensanto Company. We will deny Monsasto’s condition #1.
Monsanto has specifically referenced only twe of its plants: its
plant at Luling (served by both UP and SP); and its plant at
Chocolate Bayou (served only by UP, but with access to SP via
either barge or a truck transload). Monsanto’s competitive
cpPtions at Luling will not be affected by the merger because the
Luling plant is on the Avendale Line to be 80ld zo BNSF (over
which UP/SP will retain loecal trackage rights). Monsanto's
competitive options at Chocolate Bayou will not be affected
either because BNSF will have (under the transload condition we
have imposed) the right te operate new transload facilities on
the nearby SP line.

We will also deny Monsanto's conditien #4, wvhich is not
Just:lied as a remedy to any particular competitive harm.
S2. new 49 U.S$.C. 10701(d) (3) {directing us to complete the non-
coal rate guidelines proceeding by January 1, 1997) .3

Shell Chemical Company. We will deny the conditions sought
by SCC. The market dominance condition has no particular
connection to the merger; and,

adequately protected by
The divestiture conditi
Central/SP Rast divesti

Sou
theme
&mu‘“ucmum“mmm e o e of g
procedur 3 ack of ev,
trackage rights. As dueuc::! elsewhere in this doet,tn we are

! We are alsc denying Monsanto's conditions #2 and ¢3
(South Central/SP East and Central Corridor divestitures,
Tespectively) .




Finance Docket No. 32760

approving the Barr-Girard abandonment in its entirety; but we do
80 with the understanding that the line will be abandoned enly if
UP/SP first acquires the relsted trackage Tights over I&M. The

" fact that such trackage rights have noct yet been acquired (this
appears to be the reason that evidence Tespecting such trackage
rights has not been entered into the record) is not important ;
the fact that evidence nmcu‘ng such trackage rights has not
been entered into the record is likewise not important; what is
important is that, as 8 very practical matter, the Barr-Girard
abandonment cannot be consummated unless UP/SP has first acquired
trackage rights over I&M.

&bippers: Qther.
(1) We will deny IPC’'s

condition #1 (a variation on the South Central/SP East
divestiture theme). (2) We will deny IPC’'s condition #3.
Conditions intended to keep cpen existing junctions are overly
intrusive and could delay, in certain respects, implementation of
the increased efficiencies expected from the merger, and would
deny UP/SP the freedom to adapt to new developments. Sas Ixatlic

, 366 1.C.C. 112 (1982), Au_ﬂz.m_nlm
» 725 F.24 47 (6th Cir.

196¢). (3) Our action with respect to the conditions reduested
by Tex Mex largely satisfies IPC's condition #3. (4) We will
deny IPC's condition #4. IPC is alleging (a) that CO&PR is
captive to SP pre-merger and will be captive to UP/SP post-
merger, and (b) that IPC's CO&PR-served (via LP&N) Gardiner plant
will not benefit from the pro-competitive provisions of the BNSF
agreement. We note, however, (a) that the CO&PR problem predates
the merger and will not be exacerbated thereby, and (b) that
IPC's claim of competitive harm does not warrant Tegulatory
relief. Seg BN/SE. slip op. at 99 (Bunge). (S) We will deny
IPC's condizion #5 (a variation on the Central Corridor
divestiture theme). (6) We note that Turlock is a 2-to-1 point
explicitly provided for in Section 0i of the BNSP agreement (the
omnibus clause), and that applicants have represented that BNSF
will serve 2-to-1 shippers at Turlock via haulage from Stockten.
UP/SP-230 at 136 n.S3; UP/SP-231, Part B, Tadb 17 at 29.

Koiied States Gvpaum Company. Empire, NV. We will deny
USG’'s Empire condition because the merger will have no
Sppreciable impact at Bmpire. Pre-merger, USG is rail-served
sclely by UP; post-merger, USG will be rail-served solely by
UP/SP; nothing will have changed. We add that the service
problems of concern to USG are not Teally merger-related, but
that, in any avent, UP has made & commitment to stop one of its
trains daily to pick up USG cars. UP/$P-230 at 307-08;
UP/SP-232, Tab A at 39-40.

Plaster Cicy, CA. We will USG’s Plaster Cit
condition #1 because the merger will have no appreciable impact
at Plaster City. Pre-merger, USG is rail-served solely by §P;
post-merger, USG will be rail-served solely by UP/$P; aothing
will have changed. We add tha: the pPre-uxisting sezvice problems
of concern to USG are mot merger-related, that there is no reason
Lo expect that service will deteriorate post-merger, and that
USG’'s claim e:;w »284tive harm (vio-l-va ﬁ'tmn'mm .
competitors) # ROt warrant regulat Telief. . 8lip
Op. at 99 (Bunge). We will alsc deny ‘s Plaster City
condition #2, both for the reasons prompting our denial of its
Plaster City condition #1 and also because we have 8o, authority
to impose conditions (a) on non-terminal trackage of ‘a
nonapplicant carrier, and (b) on a carrier with Tespect to track
located in Mexice.
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Southard, OK. We will deny USG's Southard condition, which
is an attempt to solve a variation of a problem that surfaced
last year in BN/SF, slip op. at 94-95; this time, however, a
feasible sclution cannot be found. Once again, the 3-to-2
 reduction in competitive alternatives faced by GNBC (BNSF, UP,
and SP, pre-merger; BNSF and UP/SP, post-merger) is in reality
more complicated than a simple J)-to-2 description would indicate.
Because of the blocking provision, the reduction in competitive
alternatives faced by GNBC can more accurately be described as
goi from three (two of which can handle only such traffic as BN
itself could net have handled) to two (one of which can handle
only such traffic as BN itself sould not have handled). GNBC,
that is to say, will not. really be ict: with two umcx ;ﬁ‘c;od
competitive alternatives. F.;ﬂ, slip op. at 9%. 1in . the
ICC solved the problem by a sowing SP to replace SF as a
competitive alternative for GNBC. This time, however, the
problem cannot be solved because the suggested substitute (CSX)
is some 425 miles away: and we cannot imagine that the traffic
available to GNBC wilil sutfice to lure C$X inco establishing an
850-mile round-crip connection. We generally resolve feasibility
questions (as in the build-out context) by assuming feasibility
and allowing the market to make the final determination; but this
i8 not necessary when our ' clear Assessment is that the tendition
scught (here, a GNBC-CSX routing) is utterly impractical.

Fort Dedge, IA. we will deny USG’'s Fort Dodge conditions
because the merger will have no appreciable impact at Port Deodge.
Pre-merger, Port Dodge is served by UP (formerly CWW) and IC
(formerly CC&P); post-merger, Fort Dodge will be served by OUP/SP
and IC; and the competition that existed pre-marger will continue
S0 exist post-merger. We add that, although UP admits that its
service at Fort Dodge has been inadequate (UP/SP-232, Tab A at
39), this service preblem is net merger-related.

MWWI - Section 1b of the BNSF
agreement as amended by Section ib of the second supplemental

agreement dated June 27, 1996, provides that BNSF shall receive
access to any existing or future transloading facility at points
listed on Exhibit A to the BNSF agreement. Renc (this has
reference to the point on the Sp ine) is listed in Exhibit A,
but, prior to the secend supplemental agreement, the Reno listing
was qualified by the phrase "intermodal and autometive enly.*
Section 10a of the second Supplemental agreement dated June 27,
1996. changes the Reno listing in Exhibit A; the Reno listing is
now qualified by the phrase "only intermodal, automotive, (BNSF
must establish its own automobile ueuu{), transloading, and
new shipper facilities located on the $P line." we interpret
this to mean that, even aside from the transloading condition we
have imposed on the merger, Section ib of the BNSF c
- allows BNSF to establish a transloadi.y operaticn at Remo (on the
SP line). Applicants Spparently agree: °BNSF will be entitled
under the agreement to set UP a transload and serve new
industries at Reno, Nevads.® UP/SP-230 at 294.

We add thst we understand that BNSF will have, at Reno, the
Treciprocal switching Tights (if any) that UP had prior to the
merger. Because, for Kal Xan‘s Purposes, BNSF is replacing UP as
& competitive possibility at Remo, it only makes sense that BNSF
should be gives. to the maximum éxtent possible, the rights
formerly held at Renc by UP.

We will otherwise deny the conditions requested by MALS.
The first condition (granting BNSF local
tO Wunotoo) is not necessary to preserve
because UP presently has no such The second
condition (granting BNSF local trackage rights access to Reno
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over the UP line) is unnecessary in view of BNSF's local trackage
rights access to Reno over the SP line: there is no indication
that the UP line is in any way superior to the SP line for that

purpose.

ASARCQ. The merger will net have the competitive impacts
feared by ASARCO. ASARCO's El Paso COpper smelter will have
aAccess to two carriers (UP/SP and BNSF); ASARCO's Nsyden copper
smelter will be no more captive to UP/SP than it now is to SP:
Section 4b of the BNSF agreement, as amended by Section 3b of the
second supplemental agreement dated June 27, 1996, provides that
BNSF's access and interchange rights at Corpus Christi shall be
at least as favorable as the rights SP has currently; and
competition for traffic moving from/to Mexico will remain
vigorous.

&IC Zacterpational Corperation. We will deny the conditions
sourut by CIC. (1) Class IIIl railroads and their customers that
Telv on the Houston-Fair Oaks line are rail-served exclusively by
SP pie-merger, and will be rail-served exclusively by UP/SP
pPost-merger; the merger will change nothing in this respect, and
there is no reason to believe that new post-merger traffic flows
will cause service problems. Direct access to BNSF, as’'sought by
CIC, would vastly improve, not merely preserve, the competitive
status que. (2) CIC now has two reload options (UP at Palestine;
BNSF at Cleveland), but the BNSF reload at Cleveland has clearly
been the preferred option. Sgg UP/SP-230 at 287 (the BNSF relcad
received 93.4% of CIC's reload business between January and
October 1995). CIC’'s claim that the BNSF reload may be.
eliminated as a post-merger competitive alternative in the wake
©f the various realignments triggered by the BNSF eement is
unjustified: if anything, this reload cperation will be
strengtihened because of BNSF's ability to route reload traffic
over UP/SP’'s Houston-Memphis lines.

EBeverhaeuser Company. We will deny Weyerhaeuser's
conditions #1 and #2 {(variations on the Central Corridor and
South Central/SP East divestiture themes, respectively). We
note, however, that, with our grant of trackage rigsts to
Tex Mex, we have effectively granted Weyerhasuser’'s condition #3.

We will deny Weyerhaeuser’'s condition #4, which is akin to
IPC’'s condition #4 (discussed above) . Weyerhasuser is nct
alleging merger-related competitive harms; what Weyerhaeuser is
alleging is either (a) that CO&PR is captive to S§P pre-mei;ger and
will be captive to UP/SP post-merger, and/er (b) that
Weyerhasuser’'s COLPR-served plants will not benefit f£r=a the
pro-competitive provisions of the BNSF agreement. We note,
however, (a) that the CO4PR problem predates the merger and will
not be exacerbated thereby, and (b) that Weyerhaeuser’'s claim of
competitive harm does not warrant regulatory relief. Ss8 BN/SF,
slip op. at 99 (Bunge).

With respect to Weyerhaeuser's condition #5, we note that,
in approving the merger, we have imposed several conditions,
included among which are the provisions in the BNSF agreement
:u:“eomnec Tail-to-rail competition in the Pacific Coast
Corridor.

Lazgill. We will deny the conditions sought by Cargill:
the ation arrangements provided for in the agreement
will allow for sufficient competition; the reciprocal switching,
rate guidelines, and open gateways conditions are, £or the most
Part, not even merger-related, are overly intrusive, and could
delay, in certain respects, implementation of the increased
efficiencies expected fror the merger, and would deny UP/SP the
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freedom to adapt to new developments: and the condition
Tespecting private rail cars *is certainly not merger-related.®

BN/SE. slip op. at 100.

JBE. Inz. The conditions sought IBP are directed to
harms assertedly caused by the UP/CWW :nym:. 7ot to harms that
might be caused by the UP/SP mesger. We will therefore deny the
conditions sought by IBP.

Qrsgon Sceel Milla, Inc. We will deny the conditicns
requested by OSM. These conditions are, by and . directed
tc preblems not caused the merger, and, furthermore, aze
overly intrusive and delay, in certain respects,
implementation of the increased efficiencies expected from the
merger, and would deny UP/SP the freedom to adapt to new
developments.

dnimscn Lumber Company. We will deny the conditiens sought
by SLC. Conditions #1 and #3 do not address serger-related
competitive harms because SLC will not experience a
merger-relaced reduction in competitive optioms. fas UP/8P-230
at 297 (SLC's relevant facilities are located on a shortline that
connects only to SP). Condition 82 is overly intrusive, and,
besides, UP/SP will have every incentive to use its yazds so as
to maximize its competitiveness in moving Pacific Northwest
lumber. Conditionm #4 is alsc overly intrusive, and, in any
event, addresses s °problem® that is not merger-related; and,
besides, applicants have committed to reducing the high
reciprocal switch charges now imposed by SP. Sas UP/SP-230 at
19.

Zexas. _BCI. (1) We note, with respect te RCT's Condition
#1, that Tex Mex is be granted Corpus Christi-Beaument
trackage rights, and will therefore have a comnmection with KCS.
(2) We will deny RCT's condition #2 (a variation om the South
Central/SP East divestiture theme). (3) We will RCT's
condition #3. The neutral terminal railrcad is a
solution either to a problem that doss not exist (because the
conditions we Lave imposed will adequately preserve the rail
competition that exists today in Texas) orf to a problewm- that is
not a consequence of the merger (because these neutral terminal
railroads would create new rail competition far beyond that which
exists today). (4) We will deny RCT's condition 84. This
condition is unnecessary because the lav we administer
provides numercus protecticns regarding abandonments. UP/CMM,
slip op. at 99; RN/SF. slip op. at 101.

We note, with respect to RCT's conditions #5 and #6, that we
the following environmental mitigation cenditions
Appandix mitigation conditions #3, 84, #S, #6,
#7, 6418, 616, and #18.

. The Port of Corpus Christi. (1) We
are imposing the agreement as a conditien. (2) We note that
the ¢ t:gu ted to Tex Mex will, as a practical
satter, al 2 filiste, Tex Mex, to access Corpus Christi.

Texas State Representatives Rubert Junell, John R. Cook, and

Robert Saundercs. (1) We will deny conditionm #1 (a variation on
the South Central/SP East divestiture theme).
granting Tex Mex most of the rights sought in condition #3.
(3) We note that the responsive applicaticn filed by Cen-Tex (the
South Orient affiliate) was rejected as incomplete, and that its
regquest taenuummmtemmmw-mu
its failure to comply with its discovery obligstions. We add

- 194 -




Finance Docket No. 32760

that the conditions we have imposed will adequately preserve the
Tail competition that existcs today in Texas. (4) Condition 84
hg been addressed in our discussion of the conditions sought by
RCT.

Texas Scate Representative John R. Cook. We wil® deny
Rep. Cook’s request for a declaratory ordsr respecting excursion
trains. Whatever the merits of Rep. Cook’'s arguments respecting
excursion train liability law, the subject has no comnection at
all to the merger.

Saliloznia: CPUC. (1a) We will deny CPUC‘'s *perpetual
term® condition. The 99-year term provided by Section 8i of the
BNSF agreement should suffice; a Perpetual term hardly seems
necessary. We note alsc that, under currest lav, a carrier
conducting trackage rights operations that are subject to our
jurisdiction can discontinue such operations enly with our
approvil, ’n new 49 U.§.C. 10903(a) (1), even if the agreement
providing for such trackage Tights contains an expiration date.
ﬁ.c.c.ad €19, 622 (1990). gg¢ Ala2 Dallas Arss Rarid Tran

aneeo L 1ines of Souchern Pacs$ X AnSRe an Comm.
112 M > o Comnans g Dallas Termina)
T¥ Y- RERADY, Finance Docket No. 31786 (1cC
served Feb. 20, 1991) (similar holding) ;
2 » 328 U.S. 134 (1946) (I1CC can iRpose terms tC ensure
that existing trackage rights agreements are not frustrated).

(1b) We note that, by virtue of the oversight condition we
have imposed, we will have sufficient POWer tO take corrective
action if we conclude that the BNSF Sgreument has not effectively
addressed the competitive issues it was intended to address.

{2) We think it appropriste to sore that, pursuant to the
conditions we have imposed en the merger, RNSF will have access
to all new facilities (sacluu! transload facilities) located
POSt -merger on any UP/SP-owned line cver which BNSF receives
trackage rights in the BNSF agreement .

(3] We believe thst BNSF is commiited tO providing adegquate
competition in the Central Corridoer.

(4) We will deny CPUC‘'s condition #4. The Keddie-Stockton
Line is the trackage rights segment of BNSP’'s new I-3 Corridor
route (i.e., the segment over which BNSF will Operate pursuanst to
trackage rights provided for in the BNSF agreement), and

discriminacion ( agreement provi
UP/8P shall on s dispatching protocol) and
maintenance | don 9d of the BNSF provides that the
trackage rights lines shall be maintained at no less than »-

have represented that BNSF has the
power under the settlement agreement to obtain any capital
improvements ‘it wants. UP/SP-230 at 270.

(§) We will deny CPUC's Modoc Line condition. A
of continued operation of the Modoc Line would be
with our spproval of the
segment thereof.

(6) We will demy CPUC:s NCRA conditics. With or without the

140-mile Willits- . NCRA connects solely to SP
Pre-merger and will comnect solely to UP/SP post-merger; and
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CPUC’s NCRA condition is therefore unrelated to any merger-caused

(7) We note that, as a matter of general corporate law,
UP/SP will gucceed to SP's cbligations respecting the Capiteol
Corridor and the Alameda Corridor. UP/$P-230 at 271-72
(acknowledgment that UP/SP will to “all valid contractual
obligations of SP°).

(8) We note that UP/SP has indicated that it intends to
develop the Calexice gateway. UP/SP-230 at 273.

(9) We will deny CPUC’s laber protecticn w. which
*implicates s matter better dealt with under abor protective

conditicns® imposed in this proceeding. AN/SF. slip op. at 101.

deny :u:"l"'ew'm smm cd'mbi TooA, :::ua = e

tions 3 v ‘s two
parcels are "2-to-1° in an academic sense, the record does not
indicate that there are any shippers on these pazcels currently
benefiting from darect competition between UP and SP.

County of Modoc and City of Alturas. With respect’ to the
environmental issue raised by Modoc and Alturas, we will impose
the various environmental mitigation conditions indicated in
Appendix G, including specific mitigation condition #4S (an
abandonment -specific condition relative to the Wendel-Alturas
abandonment). With respect to the °return the gift® jssue raised
by Modoc and Alturas, we note that real property ownership
questions are generally a matter of state law.

County of Placer. With respect to the concerns raised by
Placer, we will impose the various envirenmental mitigation
conditions indicated in Appendix G, including the specific
-;::.nuea condition relative to Placer (mitigation condition
#21).

East Bay District. With respect to the concerns zaised by
East Bay District, we will impese the various environmental
mitigation conditions indicsted in Appendix G, including the
specific mitigation condition relative to East Bay District
(mitigation condition #19).

City of Sscramento. With respect to the concerns raised by
Saciamento, we will impose the various environmental mitigation
conditions indicated in Appendix G.

Axssen.. Or/ROT, With respect to Or/DOT's first condition
(monitor competition in the Central Corridor), we note that the
oversijyht cendition we have imposed will allow us to do Just

With respsct to Or/
investipation respecting
serger-related issue.

2da . Pre-merger, much of ldaho is rail-served
exclusively :'ra:-m. such of 1daho will be rail-served
exclusively by UP/SP. We are therefore confident tha
will not c\wuse competitive harms in Idaho.
Teaiize, ma) cause indirect harms
rail-served uxclusively by UP; but
essence, the creation of new competitive
rail-served exciusively by BNSF but not £
rail-served exclusively by UP) are
rompetitive harms that our cenditi
tlleviate. We will therefore deny IBC/
{londition #1 would require approval of
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related relief; condition #2 would require that BNSF be granted
access to shippers now rail-served exclusively by UP). We will
also deny IBC/INC's condition #3 (long-term oversight vis-d-vis
captive shippers and UP/SP grain movements). The preblems that
condition #3 are intended to remedy (in essence. the problems of
shippers now captive to UP) are not T-related; neither the
merger nor the BNSF agreement in general ner the BNSF PRA in
particular will deprive any shipper of competitive options
available to that shipper today.

dMevada. Ve vill deny PSCN’'s conditions #1 and #3; these
“open access® conditions provide a solution either te a problem
that does not exist (because the conditions we have imposed will
adequately preserve the rail competition that exists today in
Nevada) or to a problem that is not a consequence of the -crgcr
(because these conditions would create new rail competition far
beyond that which exists today). We will deny PSCN's cendition
#2; the compensation arrangements provided for in the BNSF
agreement will allow for sufficient competition. We will deny
PSCN's condition #4a;: providing timely resp eS8 to inguiries
might be a8 good business practice, but it ne connection to

the merger. .

With respect to PSCN's conditions #4b and #S, and also with
Tespect to the concerns raised by Reno, Fernley, and
Winnemucca/Humboldt, we will impose the Zollowing environmental
mitigazion conditions indicated in G: mitigation
conditions #3, 84, #S, 47, #8, #12, #1S, €16, #17, 618, and #23.

Kazsas. We ncte, with respect to Ka/DOT's cendition #1,
that UP has sented that it may lease, but doés not intend to
sell, the Pueblo line, and that, if either a lease or a sale is
considered, it will work with Xansas to ensure Quality service.
CP/SP-230 at 273.

We will deny Ka/DOT’'s condition #2. Post-merger, Wichita
wi.l benefit from vigorous competition between UP/SP and BNSF.

With respect to Ka/DOT‘'s condition #3, and alse with Tespect
to the concerns raised by Sedgwick/Wichita, we will impose the
fo.lowing environmental mitigation conditions indicated in
Append:x G: mitigation conditions #18 and #23.

With respect to the concerns raised by Abilene, we will
impose the following environmental mitigation conditions
andicated in Appendix G: mitigation comdition #18.

mw. Ve will deny Mn/DOT's conditions #1,
%2, and #3; the problems these conditions seek to solve are not
merger-related. We will deny Mn/DOT's condition #4: we believe

that the conditions we have imposed (which will strengthen, to
some extent., the BNSF trackage rights) will sdequately preserve
the rail competition that exists today in the South Central/sP
East region and in the Central Corrider, and throughout the West.
We will aleo -deny Mn/DOT‘'s conditicn #S; the spplicable law
“slready provides numercus protections n.l:u.:! abandonments and
line sales,* . 8lip op. at 101; and condition ¢S, insofar as
it relates to protection, implicates a matter better dealt
with under the labor protective conditions imposed in this
proceeding.

Maghington: Wa/DOT. We think it appropriate te’note .that
the oversight condition we have imposed is akin to the condition
sought by Wa/DOT.
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Hiah. We will deny the con ‘tiens sought by Governor
Leavitc. Condition #1 (a reductio: in the BNSF trackage rights
fees) is unnecessary; we believe that the compensation
' arrangements provided for in the BNSY agreement will allow for
sufficient competition. Conditiom 82 (in essence, that UP/SP
rates in Utah be linked to rates in ‘competitive’ markets) is
likewise unnecessary because the merger will not reduce
competitive options for any Utah shipper: and condition #2 is
mmudlﬁmm-nhtdtmuuuumwu
apply to shippers now rail -served exclusively either by UP or by
SP. Conditien #) (establish oversight for at least 1§ years)
envigions an oversight regime lasting far longer than we hope
will be necessary.

DOJ’'s conditien #3 that we
ines to preserve a third
larly Chi u:’plil s ':‘u%““mm
ateways, particularly Chicago. cants agree t
gho 1.3.-: 3-to-2 traffic ”:u is Los Angeles-Chicage intermodal
tratfic. DOJ's numbers confirm that ANSF's premium service
currently dominates these movements. BNSP‘'s share of intermodal
rail traffic in this cerrider is over S08%. i
applicants’ plan to assign most expedited,
intermodal and autometive traffic to 8P‘'s Tucumeari Line
slower manifest traffic to UP's Central Corridor Line will
provide more effective competition to BNSF
between Los Angeles and the St. louis and .
Shippers and numercus other affected Calig ies agree.
Remarkably, DOJ, alene among the major parties, concluded
that competitive harm to this tratfic is so significant that it
can only be cured by divestiture of one of applicants’ Los
Angeles te Chicagoe Foutings. We strongly disagres.

m““,m;f. m.ﬂ_mﬂmmm DOT seeks: in
the South Central/SP Rast region, a divestiturs; and, in the
ther s ©f the BNSF trackage

Central Corrider, ei

rightis (r'OT's preferred comditien) or 8 divestituie (DOT's back-
up conditien). With respect te the South Cantral/SP RBast region,
we are denying, for reasens provided elsewvhers in this decision,
DOT's divestiture cendition. With Tespect to the Central
Corridor, we are conditioning the merger &W the
BNSF trackage rights mueh in the fashion t DOT bas suggested:
we are preserving build-in/build-eut and transloading optiecns
along the entire screteh of tracksge rights without time limit;
we are requiring UP/SP to open its contracts with shippers at all
2-:0;:‘.’:1.3‘::‘: allow mr'hneecu to lo:h:t 12 3 and we
are an oversight procedure } uture evencs
Tequire, may result in a divastiture or a fer of trackage
Tights to another railroed, as necessary.

WW DOD’s concezns are
limited to the 2-to-1 impact at five installstions: Red River
Aswy Ammunition rlaat, beth

Lone Star at Defense,

Arwy . e
listed as a 2-to-1 ntl:.t: Sectien
agreemant (the omnibus clause); and
applicants have indicated that BNSF traffic moving frem/to these
two facilities will be moved by UP/SP between Defense and
Texarkana. UP/§P-230 at 136. With respect to Sierrs Depet,
¥e note: that applicants have represented that this facility is
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covered oy Section 8i of the BNSF

clause) ;** and that applicants have indicated that BNSPF
to serve Herl via trackage rights, direczly Picking
setting out Herleng i }
operations. UP/Sp-

and Defense

respectively, are

omnibus clause) as amended by Section 6a of ¢
Supplemental agreement dated June 27, 199%6.

ARANDOIOENTS AND DISCONTINUANCES. As indicated earlier,

applicants seek Suthorizstien to abandon, er to and te
) 1 R toks to g at el

approximately $84 miles. .4 es in
Colorado, 40.2¢4 miles . in Arkansas, o.
miles in Louisiana, and 7.8 miles in A
abandon 67.98 miles in Illineis, 12 miles and 10.08
miles in California. SPT seeks to abandon 178.1 miles in
Colorade, 85.5 miles in California, and 23.03 miles in Texas.

Public notice was properly given and, in Decision Ne. 9,
served December 27, 1995, the :cC accepted the abandenment
requests for consideration and adopted a procedural schedule in
this proceeding.’*’ pecause the abandonment propossls were
conditioned on censummation of the merger, the iCC stated in
Decision No. 9 that the abandonment requests would be processed
in accordance with the overall merger procedural schedule racher
than the deadlines established in section 10904
regulations. Decision Ne. 9,

4 1.C.C.24 at 486 n.73.
consider the merits of
standards. Laber and envi
elsewhere in the decision.

licants contend that the lines sought te be

abandoned are
pPresently used primarily (in a few instances, exclusively) for
overhead tratfic, and applicants insist, with Tespect to each
line, that this overhead traffic will be rerouted by a commenly
controlled UP/SP. Applicancs add that the local traffic
generated by these lines is minimal (in 8 few instances. nen-
éxistent), and they maintain that these lines simply cannot be
Sustained by the limited amounts of local traffic they generate.

As dne:sbod“b:l:w. we will pu:u.:‘ all seven a““:eu.e:: of
exemption, grant our requests for discent e, grant
'five of six abandenment petitions and three of four
applications. We are denying the petition and application
relating to the abandonment of the
Treasons stated earlier in our dis
directed to the Central Corridor

M Slerlong was listed as a 3-to-1 point in Section 8i of

the ENSY agreement dated Sept. 25, 1998, but is not listed as a
2-to-1 point in Section 81, as amended by Sectien 6c of the
Supplemental  agreement dated Nov. 18, 1995, and as further
amended by Sectien 6a of the second supplemental Sgreement dated
June 27, 19%6. We expect, bowever, that applicants will adhere
:: tiuu.?mmuu that Sierra Arwy Depot is covered by

ction 04. ~

"~ ‘rounm:m. MMM
g:aw to h: investigations -under :Ouviléc.;g::o .:21 :o cga
» OF exemption proceedings under 49 U.S. . '}
1121 or 1152, as sppli~- o.
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following discussion of specific abandonment authority being
sought by applicants.

Notices of Exemptieon. As noted, applicants have filed seven
abandonment notices of exemption’’ under 49 CFR 1182 Subpazt F.
The notices seek to invoke the 2-year out-of-service class
exemption codified at 49 CFR 1182.50, pursuant te which an
abandonment or discomtinuance of service or tra rights is
exempt if the carrier certifies thi: no local tratfic has moved
over the line for at least 2 years. :nat
the line can be rerouted over other 1

laint f£iled by a user of rail service
or local government entity acting on behal
regarding cessation of eervice over the line
with the Boazd or any U.8. District Court or
favor of the complainant within the 2-year peried.

No individual findings under 49 U.$.C. 10508 are
as to r.:o:o seven ms:o;y bc:u& :l;:;c'uau !:11 within the
class .of lines exempte 4 ubpart F. According to
applicants, there has been no local traffic on the lines for 2
years and any overhead traffic on the line can be rerouted over

other lines. .

Only one of the rotices, Docket No. AB-3 (Sub-Ne. 132X), has
received any protests. The Harvey County Board of Commissioners,
the HCIDC, and Rep. Boston submitted comments in opposition,
alleging that the abandonment of the Whitewater-Newtem line in
Kansas will have adverse economic consequences. Protestants did
not contradict MPRR’'s centention that the line has had no local
traffic for 2 years and that the line in all other Tespects
qualifies for the class exemption. Nor did they address the
revocation criteria in section 1080S.

These exemptions will be effective on September 131, 199¢
(unless stayed pending reconsideratien). Petitions to stay and
formal expressions of intent to file an offer of finmancial
assistance under 49 CFR 11852.27(¢) (2) must be f£iled z Au!\ut 22,
1996, and petitions to recpen must be filed by Sept r 3, 199.
Because the notices were previously conditioned on the merger,
which has now been approved, we will, comsistent with our
regulations. publish notice in the Pgderal Register.

pending
decided in

Petitions for Exemptiemn. As noted, applicants have filed
Six abandonment petitions for exemption.’’ Our denial of the

' MPRR has filed two notices of exemption: Docket Nes.
AB-3 (Sub-No. 132X) (Newton-Whitewater, KXS); and AB-3
(Sub-No. 134X) (Troupe-Whitehouse, TX;. UPRR has filed four
notices of exemption: Docket Nos. AB-33 (Sub-No. 93X) (Whittier
Junction-Colima Junction, CA); AB-33 (Sub-Ne. 94X) {(magnolia .

Towez-Melrose, CA); AB-33 (Sub-No. 97X) (bml:ummo.
IL); and AD-33 (Sub-Neo. 99X) (Little Mountain den-Little

Mountain, UT). SPT has filed ome notice of exemption: Docket
No. AB-12 (Sub-Ne. 187X) (Seabrook-San Leen, TX).

5 MPRR has f£iled two abandonment peticioms: Doeket ¥o.
AB-3 (Sub-Neo. 129X) (Gurdon-Camden, AR); and Docket No. AD-3
(Sub-No. 133X) (Zowa Junction-Manchester. LA). SPT has filed
three abandonment petitions: Docket NO. AB-12 (Sub-Ne. 189%)
{Sage-Leadville, CO) and Docket No. AD-8 (Sub-Ne. 36%] (related
discontinuance); Docket No. AB-12 (Sub-No. 184X) (Wendel-Alturas,
CA); and Docket Mo. AB-12 (Sub-No. 18SX) (Suman-Bryan (Dexchley) .,
TX). UPRR has filed one abandomment petition: Docket No. AD-33
(S8ub-No. 98X) (RBdwardsville-Madisen, IL).
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petition in Docket No. AB-12 (Sub-No. 189X) will be addressed in
our discussion with the abandonment applicatien below regarding
the Tennessee Pass Line. We will grant the other five

Nt petitions for exemptions.

Under 49 U.S.C. 10903-04, a rail line may not be abandoned
without prior approval. Under 49 U.§.C. 10508,
exempt & transaction from regulation when we f£ind that:
(1) application of the statutory abandonment provisions is not
necessary tO CarTy out the rail traansportatien policy of
49 U.5.C. 10101a; and (2) either (a) the particular abandenment
or discontinuance is of limited scope, or (b) the application of
the statutory abandonment provisions is not needed to protect
shippers from the abuse of market power.

Detailed scrutiny is not necessary to Carry out the rail
transportation policy. l{ minimizing the administrative experse
of filing abandonment applications, these exemptions will
expedite regulatory decisions and reduce regulatory barriers to

49 U.5.C. 10101a(2) and (7). By allow. applicants to
aveid the expense of retaining and maintsining lines that
generate little or nc traffic and to apply their assets more
productively elsewhere on the system, these exemptions will
foster sound economic conditions and encourage efficient
management. 49 U.S.C. 10301&(3), (S), and (10). Other aspects
of the rail transportation policy are not atfected adversely.

Regulation is not necesssry t.o protect shippers from an
abuse of market power because all overhead tratfic will be
rerouted, and recurring traffic will have viable alternative
transporcation options available. Only one of these proceedings,
Docket No. AB-3 (Sub-No. 129X), received s protest, whick was
filed by a shipper who had made only one shipment in the last S
years, and who, applicants contend, has a transportation
alternative svailable te it.’ No shippers are opposing the
other abandonment petitions.’s

Given our findings regarding the probable effect of the
transactions on market power, we need not determine whether the
transactions are of limited scope. Nevertheless, we note that
four of these five proposed abandenments involve rail lines
ranging from 8.5 miles to 20.7 miles in a single state with

3 The Reader Railroad, a noncommen carrier tourist
railroad, objected to the abandonment. Acaord;n! to applicants,
however, it has made only one shipment (s steam ocomotive on a
flatcar) ip the last § years; the only local traffic
that moved on the line. Applicants submit that such occasional
mwu of railroad equipment can be handled by *lowboy*
trucks.

M4 In Docket No. AB-12 (Sub-No. 185X), the City of College
Station raised concerns about negative impacts the d
absndonment could have on northwestern Brasos caua:I and the City
of Bryan. 1Its cpposition focuses only on general allegaticns of
possible harw :~ the local arsa.

In Docket No. AB-12 (Sub-No. 184X), CPUC, Or/DOT, Lassen,
Susanville, Medoc, and Alturas oppose the abandonment of
the Modoc Line. As applicants point out, T, No shippers
that use this line A{c ortgt::u or terminate traffic’have
the abandonment. 80, applicants are not proporing
in Alturas (the abandomment limit is about 10 miles south of the

and the concerns about the Sierra Army Depot at Herlong are
unfounded because Herlong is not within the abandonment limits.
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little locsl traffic, and the £ifth one involves 05.5 miles of
rail line in a saingle state with no recurring local traffic.

These exemptions will be effective on September 11, 1996
(unless stayed pending reconsideratien). ‘Petitions to stay and
formal expressions of intent to file an offer of financial
assiscance under 49 CFR 1152.27(¢) (2) must be filed by August 22,
1996, and petitions to reopen must be filed by September 3, 199%.

Applicatioms. PFour formal abandonment applications have
been filed to becomes effective mmn: upen approv
merger. Three have been filed by
by §P.>" Our denial of the spplication in Docket No. AB-12
(Sub-No. 188) will be discussed in the Tennessee Pass Line
section, below. We will grant the other three abandonment
applications, esch of which has received some form of oppoesition.

The statutory standard governing an abandonment, under
49 U.S.C. 10903, is whether the present or future publiec
convenience and necessity require or permit the proposed
abandonment. 1f che t is unopposed, 49 U.$.C. 10904 (b)
requires that we make an affirmacive tm issue a,
cerzificate rmum the absndonment. 88, w8 must weigh
harm to affected shippers and communities against
the present and future burden that centinued operation could
impose on the railroad and on interstate commercs.
Losled States, 271 U.S. 183 (1926). Essentially, this involves a
question of whether, and to what degree. the mz;n will be
harmed if rail service is no longer available. an
apandonment licstion to be denied, protestancs must show that
the harm to Ppers and communities outwei the demonstrated
harm to applicants and interstate commerce eeat%n«'l :q‘n::tsm
. . 724 7. e,
. 738 7.2d 1089 (0th Cizr. 198¢).

iln determining whether to grant or deny an abandonment
application, we consider a number of factors, including operating
profit or loss, cther costs the carrier May experience (including
opporIunity/economic cost), and the effect e- shippers and
communities. No one factor is conclusive. PN

= . In Docket Mo. AB-3 (Sub-No.
131), MPRR seeks 8pplication to abanden its 31.25-mile -
Bridgeport Line. the embraced Docket No. AB-8 (Sub-No. 37),

DRGW seeks to discomtinue its trackage rights operations over the
line. We will grant the abandonment and the discentinuance. We
will issue a certificate of interim trail use if no offer of
financial assistance is timely made.

' Train operations. Prior te October 16, 1995, the Hope-
Bridgeport Line had local train service, including three cycles
(81X one-wey trips) per week. The train originated at Neringten,

M MPRR. and DROW £iled two applications to abanden and
discontinue service, respectively, in Docket Me. AB-3 (Sub-No.
130) (Towner-MA Junction, CO) and Docket Mo. AB-0 (Sub-Ne. 38)
(related discontinuance); and Docket No. AD-) (Sub-¥o. 131)

and Docket No. AB-0 (Sub-No. 37) (related
spplication in Docket

' SPT and DROW filed an appiication to abanden and
discontinue service, respectively. in Docket No. AD-12 (Sub-No.
180) (Malta-Cafion City, CO) and Docket No. AB-8 (Sub-No. 39)
{related discentinuance) .
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KS, operated over the subject line to lleuinzteu. %$, and
ington the following day. Rffective October 16,
‘slaced this operation with a local train assignment
operating three cycles a week from Hoisington to Bridgeport to
Salins and with Bridgeport-Hope side trips as required.

In accordance with a waiver granted in Decision No. 3,
served on September S, 1998, applicants provided information
Telating only to local train service MPRR. DRGW
originate or terminste traffic os the line.
the principal commodities shipped over the
significant shippers/receivers on the subject line, 77 carloads
were shipped in 1993 and 220 carloads in 199¢. Por the most
current partial year svailable (January 1, 199§, through June 30,
1995), a total of only five carloads were shipped. Applicants’
ptegccua forecast year traffic of 190 carloads is net
cha

lenged.

Revenue and cost dsca. As shown in the following table,
spplicants estimate that, for the forecast ysar November 1, 1998,
through October 31, 1996, local traffic en the line will generate
avoidable losses that can be avoided by abandcnment and cessation
of operations. Applicants’ revenue and cost estimates, including
:oﬂ:m on value, are not contested. We susmarize cthem As

Qlliows:

(Porecast Year)

Total Revenue $187,38¢
Total On-Branech Costs

;‘oui ot:-:::?ea“u-n

otal Avei e Costs g 3a0.438
Avoidable Loss, Excluding

& Return on ‘1’““ 143,026
eturn on Value 21321
Avoidable Loss, Including

Return on Value 8284342

Revenues. Total revenues for the forecast year are
projected to be $107,384. This is based on the movement of 190

cariocads.

Avoidable Costs. Applicants’ revenue and cost estimates are
based on s service ¢ averaging one cycle per week. Total
on-branch costs are estimated to be $319,918, consisting
Primarily of maintenance-of-way and
With respect to track maintenance
normalized annual expenditure of §
maintain the track at Pederal Railrcad
class 1 standards, excluding maint
overhead craffic.

s A ty costs
estimated to Me $501,921, computed by tipl! the
rail pre-tax cost of capital rate for 199¢ ot,::!n by.”th:.”
valuation of road property ($3,04¢,844) dedicated to the train
Sperations conducted over the line and adjusting for s holding
losc of $24,769.% .

.

3 A restatement of these numbers to take into account the
Board's 1995 cost of capital determination, which results in a A
(centinued. ..
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Projected losses. Applicants project an avoidable loss,
excluding opportunity costs, of $143,0326. Including oppertunity
costs, losses are projected to be approximately $700,000 in the
forecast year.

Alternative transporctation. Applicants indicate that there
is sdequate alternative rail and moter t tion available
to shippers after abandonment. There are r BNSF and UP/SP
lines in the area. According to applicants, the principal
shipper on the line, Agri-Producers. indicated in its
responses that the trucking companies it has used are
numerous to list.

Shipper and community incerests. Applicants contend that
this line is an insignificant rn of the transportatien network
in the area. According to applicants, wheat is the only
agricultural commodity produced in the area that moves on the
line, and only about 4% or St of the area’s wheat is transported
on this line. 7The line’'s principal shipper, Agri-Producers,
filed a notice of intent to participate witheut expressing a
position on the abandonment, and it filed no evidence. The other
shipper on the line, North Central Xansas . @id not file an
individual statement, but it is a member of ¢ Mountaih-Plains
Communities and Shippers Coal.tion whieh OpPposes the abandonment.
Orly one individual, Mr. Schwarz, alleges that crops would no
longer be shipped by rail from his local elevator but would be
moved at higher costs by motor carriers.

Discussion and conclusions. The applicable eriteria weigh
heavily in faver of abandonment and discentinuasce. The line is
unprofitable and is incurring substantial opportunity costs.
There 18 ’u 1llegation of increased shipping costs, t shippers

are using cack transport now, suggesting it is economical. Even
if shippers incur some inconvenience and added expense. that by :
itself would be insufficient to Outweigh the detriment to the
public interest of uneconomic and excess facilities. We find
the burden of operating this unprifitable line
Sutweighs any inconvenience and the unspecified add:tional
expense to shippers for using alternative transportition.

sawner-NA Junction Line (Colorada). Ia Docket
(Sub-Ne. 130), MPRR seeks to abanden its 122.4
NA Junction Line. In the embraced Docket No. AD-8 Sub-No. 38),
DRGW seeks to discontinue its overhead trackage rights operatioas
over the line. As noted earlier, this abandenment generated
intense opposition, although relatively few of the opponents,
applicants peint out, are shippers who actually use the line. We
will grant the abandonment and the discontinuance. We will issue
8 cercificate of interim trail use if no offer of financial
assistanse is timely made.

Train tions. Por the past 2 years,
service on Towner-MA Junction Line
trains operating taree les (six
trains originated at
Horace, KS, and
service trains are cpersted with cne
applicants anticipate will ceomtinue.
Ne. 3, applicants the
the application
DRGW does not originate or terminate traffi

¥o(...continued)
:::;:::‘eu: of capital of 17.5%, produces a return on value of
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Wheat and barley are the principal comwodities shipped over
the line. The total carloads shipped, for the five shippers on
the subi-~t line, in 1993 and 199¢ were 164 and 142 carloads,
Tespect.i ly. For the most current partial year available
(January 1, 1998, through June 30, 199S8), a tetal of enly 30
carloads of wheat were shipped by MPRR. Applicants’ projected
forecast year ctraffic is 238 cars. ;

- Revenue and cost data. As shown in the following table,
applicants estimate that for the forecast year November 1, 1995,
through October 31, 1996, local traffic on the line will generate
avoidable losses that can be svoided by abandonment and cessation
of operations. Applicancs’ cost estimates, including return on
value, are not contested. We summarize them as follows:

(Forecast Year)

Total Revenue $237,67%
Total On-Branch Costs $922,012
Total Off-Branch Costs Sl 068
Total Avoidable Costs -4 080
Aveidable less, Excluding

Return on 1!.190 : 811,404
Return on Value . b2 095
Avoidable Loss, Including ’

Return en Value 82,822,229

Revenues. 7Total revenues for the forecast year are
Projected at $237,676¢ based on the movement of 238 cars.
Protestants argue that there is a much higher demand for local
Services than current traffic indicates. Citing s Colorade
Department of Transpertation study, protestants aver that
petential traffic on the line could exceed 4,000 cars per year
compared to the 230 cars mztend. Absent specific commitments
{rom other shippers for traffic over the line, we believe the
higher 4,000 car estimate to be Speculative. Applicants’ revenue
estimate is reascnable., and we have no basis on which to restate
38

Avoidable Costs. Applicants’ cost estimates are based on a
service frequency anrum’ one cycle per week. Total en-branch
costs are estimated to be $922,012, consisting primarily of
maintenance-of -way and structure costs of $613,650 and property
taxes of $195,578. Because the line is classified at a level
higher than FRA class 1, the line Tequires no rehabilitatien.

. 'mtmva“u; tlm:y‘:oummmtuuh
1,067, . comput multiplying average rail pre-tax cost
of capital rate for 1994 of 18.3% by the valuation of road
PToperty ($10,177.042) dedicate? to the train operatiens
conducted over the line and adjusting for s holding loes of
$5.396." The grester part of the property val
zumcmu:uxmumuq:mvmvn
-mmm..-ua is estimated to be $9,811,169.

at $480, 958. /

Projected Losses. licants project an avoidable
cxc:ua: return on nh:;" of $811,404. 1Including

3 A restatement of these numbers to take into.aceount the
Board’'s 199: cost of capital determinstion, which results in a
::c;:::’gr: of capital of 17.S5%, produces an opportunity cost of
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value, losses are projected to be approximately $2.6 million in
the forecast year.

Alternative transportation. Applicants indicate that there
is adequate alternative rail and motor transportation available
to shippers after abandonment. An alternate UP line (the
“Xansas-Pacific® line) runs parallel to this line to the north.
Running parallel to the line to the south is the BNSF line
through Prowers County. According to applicants, shippers who
responded to discovery requests indicated that -he BOtOr carriers
they were using vere too RAUMEercus to list.

mrc and community interests. As described previously,
this application was vigorously opposed by shippers, individuals,
and communities. Opponents argue that the abandonment of the
line would have a devastating economic effect based on lost rail
service and lost tax revenues.

Applicants argue, preliminarily, that the cencerns of
shipper and community interests have been addressed in an
agreement between the State of Colorade and UP. As we have noted
earlier. a lecter of intent was signed by Governor Roy T ©
Colorade and Richard X. Davidson, Chairman of UP, in whi
agreed to serve active shippers on both the Tennessee Pass and
Towner-NA Junction Lines for at least 6 months after the serger,
and, in any case, until improvements described in the
Plan are completed on UP's
congestion on the Moffat Tunnel line. Rail lines will be left in
place for at least a year after the mergex while other rail
cptions are explored. This schedule can bv modified by mutual
agreement between Colorado and UP. Por s year after merger, UP
will sell the route to a new entity at net liquidation value if a
viable rail option develops.

Applicants also argue that the abandonment will have little
impact on shippers eerved by the line. They contend that most of
the elevators menticned in the submissions farwers are not on
the imc, and, in any event, abandonment will cause 00 elevator
to close.

Applicants contend that thers will be only a. 0.78% increase
in heavy truck traffic. Pinally, applicants argue that most of
the tax revenue losses are not tax mus!n to UP because UP will
be reallocating tax psyments to other Co
states. 1a any event, the ICC

a the
abandonment .
=G3 . 1n Docket Ne. AB-33 (Sub-Ne.
%), its J8.4-mile Barr-Girazd Line.
noted, protestants reguest that this abandonmsent

entirety, or, in the alternative, be

as to the 26.7-mile Barr-Compro segment.
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protestants, by using the Barr-Compro segment a carrier could
obtain 100% of the traffic and revenues on the Barr-Girard Line
while maintaining and operating only about 70% of the line. We
will deny SPBC’'s altermative request £or a partial abandonment,

© and we will grant applicants’ abandonment application. We will
impose the requested 180-day lic use condition. We will issue
a certificate of interim trail use if no offer of financial
assaistance is timely made.

Train operations. The Barr-Girard Line is part of the
former QWW's route from Chicago to St. louis. As a result of the
UP/CNW conscolidation and the UP/SP consolidation, the macged
system will have three Chicago-St. Louis through routes. As
noted, the proposed abandonment results from a decision to
reroute all Chicago-St. Louis traffic from the former CNW route
to an allegedly superior UP/SP north-south route. Once this
through traffic is rercuted, applicants believe that continued
operation of the Barr-Girard Line for only lecal traffic would ix
uneconomical. Rerouting will be effected by exiting at Bazy and
operating under & trackage rights agreement over tke l&M line
from Barr to Springfield, then operating over the SP line from
Springfield to St. Louis.

Local train service on the Barr-Girard Line over the past
2 “ears has been provided by :a:cugn tTains operat aaily in
both directions. Due to the very low volume of local craffic

generated by the line, applicants believe a service frequency of
one cycle per week would be adeguate if the line were operated
solely for local traffic. 1n accordance vwith Decision No. 3,
applicants provided the revenue and cost informstion in the
applicatien relating only to lecal train service by UPRR.

A joint protest by Springfield Plastic, Inc. (SpPl) and
Brandt Consolidated, 1lnc. (BCI) (again, collectively, SPBC)
contests applicants’ forecast year traffic estimates. Applicants
claim that forecast traffic will be the same as 1994 traffic
on the line: 40 carlcads of polyethylene received by SpPl and
3 carloads of ammonis received by Brandt. 1 claims
forecast year traffic will amount to 46 carleads, and BCI submits
that traffic will amount to 7 carlocads. 1In licants’ rebuttal
statement, UP revises its forecast to accept ‘s claim of
7 carloads, but UP maintains its projection of 40 carlocads for
SpPl. SpPl states that 10 carloads have been received in the
first 4 months of the forecast year for an average of 4 carloads
per month.: Appl that average to the final ¢ months of the
forecast year, skipping a moath to account for an inveatory
buildup, SpPl adds an sdditiomal projected 29 carlcads to the 19
already received to arrive at 46 carlecads. UP contends that
inventory buum.”ﬂm are followed by downturns in sectivity
chat are more cantial than calculated by SpPl. UP examined
SpPl‘'s traffic statistics for the od 1994 Pebruary
1996 to determine if there were ot 7-month per in which
waybilled traffic totaled at lesst 28 cars (the amount projected
by SpPl). Por each of the 6-month periods following those
exanined, totaled just 20 cars. Thersfore UP added
the projected 20 carloads to the 16 already received to arrive at
38, cuueapun%:uu original projection of 40 carlocads for
SpPl. We ac ‘s analysis because it more accurately
reflects act carload velume in the recent past.

Revenue and cost data. The following table reflects
operations over the Barr-Compro segment, the scenari® most
favorable to protestants. Applicants’ estimates are shown in the
first column of figures. Our restatement, based on cr-nn
raised by protestants, is shown in the second column of figures.
Applicants estimste that for the forecast year November 1, 1998,

.zo’o




Finance Docket No. 32760

t and cessation
eStimates are based en o service
from South hm-Cewro and
for the forecase year of
are estimated g¢ $209,07%
h costs of $50,446) . Teotal Teturn on valye

licants’ STh'e
l:::-:u for Restated

Total Revenue $180,07¢ $191,67
Total On-Branch Cost $238,630 $170,07s

m..mzzuu

Total Off-

109,002 33,109
402,200 243,283
ddad.lgz de.z12
discussed below, applicants’ estimates of

Ag Tevenues
Costs for the forecast Year require Testatement jin light of
Arguments raised by protestants.

Revenues . that togal SpPl Tevenues, base
on 95-ton my vYere underscated for the forecast year
by $2,040. Appl agTee with Protestants bye believe, on
further @nalysis, chat the understatement in revenue i $2.38s8.

For the additiong) traftic (10 carloads--¢ for SpPl and ¢
for BCI) thae eStants estimate will be Woved over the line,
Protestants Culate 8dditiona) Tevenues of 842,270, based on
average revenues Per car of 84,227, indicated above, we do
not accept the additiona} OF SpPl, and believe
applicantcs’ ®. While accepting
the additional end that,
using an avey h ead of
each ¢
high. 14
than SpPl-pei‘g use of
& rate for tertiliszer Shipped for
$29.63/¢ten. APplying the -«zu::u -
at . ted additiona}

Tu;o . - d‘:h:: ::. 8191 gc (8280, 07
L . ‘
crigimal estimace iiryes soals, hes
tragfic « 83.?” u:u::ua:‘ 2:: ml zmu:u based r‘m e
Tatas), as e ected secend umn ©
the above tible. A
: licants’ coge Setimates are based on
?-' ;: g:lu Per year. ?omu -branch
. 0 Cuntlul: n’hc y
Protestance s 8i g
. ‘
estants lm:‘
contend

that nmitu for FRX class 3
Presented no Svidence thae the

bhe hi speed. It is alse
hoermmr:.:.mu




Finance Docket No. 32760

Operate at less than optimum OpPerating speeds. Wwe agree with
protestants. At the higher speed, locomotive hours of operation
would decrease from 228 hours to 72 locometive hours. This would
decrease transportation costs by $S, 794, Saintenance costs by
37S°‘.lnd Teturn on investment (ROZ) expense for locomotives by
$2,088.

- With respect to track faintenance costs, Spplicants’
estimate of $202,581 is comprised of $119.936 for nenprogram
naintenance for the Barr-Compro segmant, $65,362 for program
maintenance for the Barr-Compro segment. and $13,382 for

Compro-Girard Segment. Protestants
= ($13,382) should be

ROt contested and appear
with protestants that the Compro
(S13,382) should be eliminaced.
applicants contend that UPRR woul
$22,722 for program maincenance
(versus applicancs’ P
agree with applicants’

Accordingly,

$5.343 per mile, which is
Because the line is classified at hi
class 1, the line Tequires no rehabilitation.

Protestants 8rgue that trackage Tights payments to IsaM

d be treated as an offset to avoidable COSts because such

' Payments reduce the amount that would be saved as 8 result of the
aban Trackage rights Compensation to IaM,

concerns the movement of rerouted overhead

irrelevant to our mlxuo.

No. 3 we waived the £3i of

overhead tratfic. BRven i

rights payment, for a complete

consider the

the revenues and costs associated with
overhead traffic and trackage rights were considered.

We have restated total avoidable costs to veflect the
adjustments on costs and nmm-u-uy coets
di . These adjustments Teduce forecast
brn::b:vaubh costs from tnl.::: ;: s:vo,:::.’
avoi @ COSts are increased to .790 for orecast year to
reflect costs associated with the forecasted additional carioceds.

Opportunity Costs. Opportunity costs are estimated
applicants-te be $803,300, computed by multi the ov:cym
Tail pre-tax coet of capital rate for 1994 310.3% by the
valuation of read Property ($4,185,9/6) dedicated
Sperations conducted over the line and
loss of $42,785.3%% qpe greater part of

**  Applicants used the 1cc'g 1994 cost of capital because
it was the most current Teturn when the a”ne.ueu‘m prepared.
continued...)
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committed to the operaticnm of the line is the net salvage value
of track structure, which UPRR estimaces to be $2,761,100.
Another component is land, which applicants value st $1,490,000.
Belov we discuss these two components .

Net salvage - Protestancs argue that the net salvage value
of almost $2 million for the Barz- Segwent would be more
than offset by the $2.6 million cost would
existing connections and cross
UPRR trackage
abandonment .

salvage for the Barr-Compro be calculated by
sultiplying applicants’ net vage valus for the line by 0.69s53
(26.7 miles from Barr to Compzro + 38.4 miles from Barr to
Girard). We believe that costs associsted with

existing comnections should not be included in the net salvage
calculations because the through traffic will be rerouted
regardless of whether the line is abandoned. Moreover, if we
were to consider censtruction costs for rerouting

tratfic, it would also be Recessary to consider

Girard. The resulting restated net salvage for the Barr-
line segment is $1,919,827 (82,761,100 x 0.6983).

Land value - Applicants estimate land value for che Bars-
Girard Line to be $1,490,000. Protestants argue that, because
UPRR did net furnish Property deeds. it has failed to prove the
quality of its title. Purthermore, ::atumn say that, if land
value i3 not set at sero, it should prorated using mileage, as
was done for net salvage. Protestants failed to smul
cpoe;:.sc :nu :: which UPRR me n::':htw title or to
Provide alternative property values. use cants’
calculations and unit values appear to be o
applicants’ land value. Furthermore, we accept protestants’
mecthod of prorating the Barr-Compro land value because applicants
did not provide a Separate land value for that segment. The
la::;gm segment will be valued at $1,036,016 (81,490,000 x
0.6983).

The sum of the restated net salvage value and land value is
net ligquidation value ($2,955,843). Total valuatien of property
is the sum of working capital ($3,99¢), income tax o
inegative $99,112) and net ligquidation S
total property valuation (82,060,729),
value is $500,620 (computed by multiplying ptcrn
the 1998 “tax cost of capital rate of 17.8%).
adjusted :E & holding loss of $42,758 to produce a total return
on value » in the second column of the table of 8$543,383.

Projected Losses. Applicancs project an aveidable loss,
excluding return on value, of $109,002. 1Including return en
value, losses are Jected to be $912,302 in the farecast year.
A restatement pf aumbers using the Board‘'s 199§ cust of
capital determination and resulting from arguments Taised
bymtmmmtolumm: an aveidable
loss. execluding opportunity costs, of $33,189 and losses,
including oppertunity costs. of §576,.572 in the forecast year.

¢
.

(. ..continued)
Since that time, the Board has made its 1998 cost of capital
determination.
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Alternative transportation. Protestants are located at
Compro, which, according te 8ppiicants, is about 6 miles from
Interstate SS, a major Chicago-Springfield-8t. Louis truck route.
SpPl claims that, if the line were abandoned, it would incur at
least $100,000 in sdded freight and handling charges. BCI's cost
of receiving shipments weuld allegedly incrsase $10,000 per year
if the line were abandcned. Applicants respond that, if SpP
used a rail-to-truck transfer operation in the St. Louis area,
the additional cost would be 866,480, which is allegedly a very
small pertion of the company‘s profits. SpPl replies that the
increased costs would reduce SpPl’s yearly r.ofit by 3.8%, while
the line’'s claimed operating loss is less than 0.02% of UP’'s net
income.

Shipper and community interests. Protestants argue that the
$110,000 increase in costs for SpPl and 3CI indicates that there
would be substantial harm to local interests caused by an

nt. The Economic Development Council for Greater
Springfield contends that the abundonment will cause negative
economic impacts for any business that relies heavily on rail
Service. Applicants contend that abandonment will met have a
significant effect on shipper and community interests because the
only shippers on the line will not incur significant additional
transportation charges. ’

Discussion and conclusions. The applicable critezia weigh
in favor of granting the abandonment and denying the request for
a partial sbandonment. We have restated the revenue cost
evidence based on the Barr-Compro segment in the scenaric most
favorable to protestants. Under our rTestatement, the svoidable
loss 1s $33,109 based on revenues of $191,676. When opportunity
costs are included. the total loss is $576,572. Although the
avoidable losses are nln::‘.vcl{ low, they amount to ever $700 a
carload. Moreover, there are arge opportunity costs. There is
no cv;d:nec that there will be a significant increase in traffic
an the future.

We recognize, and applicants concede, that the shippers will
experience increased costs. Both the ICC and the Board have
held, however, that the fact that shippers are likely to incur
some inconvenience and added ient by itself to

The situation in

because the loss to shippers is
approximately twice as great as the aveidable loss of $33,109.
As noted, however, when opportunity costs are included, the
economic loss is over $$7S,000. Moreover, in considering the
fact that only 47 cars are projected for the forecast year,
applicants’ avoidable loss amounts to over $700 a car, a
significant subsidy by the carrier.

We therefore conclude that the burden on shippers and
communities resulting from abandonment is outweighed
WWQMMmuumnomw
financial losses that weuld result if UPRR were required to
continue to operate this line. Given these losses, we must
conclude that the line is a burden on interstate commerce, and we
will grant the abandenment.

lsnnessse Pass Line Abandonmencs. SPT seeks to abandon and
discontinue operations over, and DRGW seeks to disconginue
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cperations over, two segments of the Tennessee

will grant the applications and petitions for exempe

extent to allow for discomtinuance, but will deny the application
and petition for abandonment authority. Because we are granting
discontinuance authority, we will net consider trail use requests
or impose public use conditions. We will discuss the
discontinuance issues before addressing the abandonment Tequests .

3 - To the extent
that SPT seeks to discontinue service in Docket No. AB-12 (Sub-
No. 189X) and DROW seeks to discontinue service in AB-8 (Sub-No.
36X), we £ind that SPT and DRGW have met the criteria for
discontinuance exempticns.

Detailed scrutiny is net RECessary to carry out the rail
tion policy. By minimizing the adminiscrative ]
ing discontinuance applications, these exemptions wil
regulatory decisions and reduce Tegulatory barriers to
. 49 U.8.C. ;ozou(z).::d (7). rhu:g:a:-:“u will te:;ct
sound economic conditions encourage efficient sanagement
TTiers to discontinue uneconomic service on the
49 U.S.C. 10101a(3), (S), and (30). Other aspects of the
rail transportation policy are net affected adversely.

Roguhuca is not necessary to proter: slippers from an
abuse of market power. Ne¢ lm.p::: that actually uses the line to
originate or terminate traffic opposed the discomtinuances.
Applicants claim that the major TOCUrring source of local traffic
on the line has been salvaged rolling stock and cargo from train
accidents. No local traffic is expected to be generated on the
line in the future. ’

Given our findings regarding the probable effect of the
transactions on market power, we need not determine whether the
transactions are of limited scope. Nevertheless, we note that
the transactions involve 69.1 miles of line in & single state.
Under 49 U.§.C. 10808, we will exempt from the prior 1
requirements of 49 U.S.C. 10903-04, the discontinuance both §P
and DRGW of operations on the Sage-Malts-leadville Line.

W- To the extent that
SPT seeks to discontinue SeTrVice in Docket No. AB-12 (Sub-No.

and DRGW seeks to discontinue service in AB-8 (Sub-Neo. 39),

discontinuance applications for the Malca-
from interested parties comecsrned about
Also, the major shipper on the line,
concern about the applications.

The statutory standard inuance under
49 U.8.C. 10903 is whether present or future public
convenience and necessity require or permit the
uu-‘m:m.nmusu:u
fected shippers and communities the
present or future burden that eaztmo‘mnuumdtqouea
the railroad and on interstate commerce. Salozade v, Uniced

3 SPT and DROW, respectively, filed applications in Docket
Nos. AB-12 (Sub-No. 188) and AB-8 (Sub-No. 39), fer tr
abandonment and discontinuance of 8ervice over the 109-mile
Malta-Cafion City, CO line; and petitions for exemptions in Docket
Nos. AB-12 !S.b-No. 199X) and AD-§ (Sub-No. 36X), fer the
t and discentinuance of service over the €9.1-mile
Sage-Malta-leadville, CO line.
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States. 271 U.S. 153 (1926). 1n this proceeding, the record
indicates that the Malta-Cafion City Line is incurring significant
. losses, described below.

Train operations. Pursuant to Decision No. 3, applicants
provided :nformation relating only to local train service.
Service to shippers is usually provided by through trains
operating 7 days per week. Minerals, chemicals, and scrap metal
are the principal commodities shipped over the line.

Due to the very low volume of local traffic generated by the
line, 8 service frequency of one cycle per week would be adegquate
if the line were operated solely for local traffic. The teotal
carloads shi for the nine significant shipper/receivers on
the subject line in 199) and 1994 were 574 and 528, respectively.
For the most current partial year available (January 1, 1995,
through June 30, 1995), a total of 250 carloads (predominantly
minerals) were shipped. Applicants’ projected forecast year
craffic of 492 cars is not challenged.

Revenue and cost data. As shown in the following table,
applicants estimate that for the forecast year November 1, 1998,
through October 31, 1996, local traffic on the line will generate
avoidable losses that can be avoided by abandonment and cessation
of operations. Applicants’ cost estimates. including return on
value, are not contested. We summarize them as follows:

(Forecast Year)

Total Revenue $1,206,649
Total On-Branch Costs $091,239
Total Off-Branch Costs 218,222
Total Avoidable Costs <2 802.016
Avoidable Loss, Excluding

Retuszrn on Value $20,367
Return on Value 259 208
Avoidable Loss, lncluding

Return on Value 3280 228

Revenues. Total revenues for the forecast year are
projected to be $1.286,649. This is based on the movement of
492 cars.

Avoidable Costs. Total on-branch costs are estimated to be
$891,239, consisting largely of maintenance-of-way and structure
costs, estimated by applicants to be $585,114. With respect to
these track maintenance costs, applicants estimate a normalised
annual expenditure of $5,093 per msin track mile to maintain the
tzrack at FRA class 1 standards, excluding maintenance costs
associated with overhead traffic. DBecause the line is classified
at a level higher than FRA class 1, no rehabilitation is
required. Review of licants’ calculations indicates that the
maincenance estimate of $555.114, and the quantities and unit
costs used to develop the estimate, appesar to be reascnable.

- ”mmey c:::;y pe 1“““ g:ou are estimsted to be
’ ,808, comput ply. ‘avezage rail pre-tax cost
of capital rate for 199%¢ of 18.3% the valuation of rved
property ($6,009,017) dedicated to the train operations conducted
over the line, and adjust for & holding loss of $13,758. The
majority of the property ve committed to the operstion of the
line is the net salvage value of track structure, which is
estimated to be $7,079,625. land is valued at $378,000.
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Projected Losses and Estimaced Subsidy. Applicants project
an avoidable loss. excluding oppertunity costs, of $520,367.
Including opportunity costs. losses are projected to be almost
§1.0 million in the forecast year. A restatement of these
numbers to take into account our 1995 cost of capital
determination, which results in a pre-tax cost of capital of
17.5%, produces opportunity costs of $1,.98,336. Losses,
xnﬁ.iwn Opportunity costs, would be spproxi sately $1.73
mi on.

Alternative transpercation. The main shipper served by the
line is ASARCO, whose traffic accounts for ¢77 of the 492
cazloads of lead and zinc ore ected for the forecast year.
ASARCO and SPT have discussed 8 new translcad facility
.:.unugumu:y-mmnmmcsmkzum
following an abandonment or discontinuance of service. ASARCO
does not claim transloading is infeasible or thst its mine would
not be able te rate. 1t does suggest, however, that the new
arrangements would not be as satisfactory as the current one.
other customers who receive or ship traffic on the line filed
comments. Applicants centend that trucking of ore was common
when the ayea was much more hesvily mined, and that it should not
be difficult to build a translcad:ng facility in Cafion City
ccmparable to the one in Malta. .

Shipper and community interests. As noted, no shippers
besides ASARCO filed comments. CWAC argues that there is a much
higher demand for local shipping thanm current traffic indicates.
Applicants claim that the prejected traffic is unrealistic,
arguing that some of the movements are being shipped truck and
that some of the movements originate or terminate at Florence,
€O, which is not on the line.

Discussion and cenclusions. The applicable criteria weigh
in favor of discontinuance. The line is incurring
operating losses and claims of significantly increased traffic
have not been substantciated. Accordingly, the potentisl harm to
shippers and communities from discontinuance e¢ service is
cutweighed by the burden on the carriers and on interstate
commerce from continued operstions. Soth SPT and DRGW aay
discontinue service over the subject line.

. In most situations, the lack of
shipper opposition, little local traffic, and significant losses
over the Malta-Cafion City Line, discussed above, would also
Support & grant of the petition and the spplication to allow for
abandonment. Here, bowever, chere is a significant facter that
militates against granting abandonment : indications in the
record that the Moffst Tunnel Line fmay lack the cspacity to
handle overhead traffic reroucad frem the Tennessee Pass Line.

i e :t":u discussed t.huts:::o earlier. It is clear that,
cause impertance o 8 through route, huutth'
TANSPOTTS' s“'pu h\h su‘“emm '“‘: ‘:ay the 4 ua £
t tion ey. v 8 petit or
exemption to the extest it seeks lnaa-uya thority.
Moreover, mummmmmmm&um
e find tha : u.‘ ‘;‘ﬁm. w&‘ 5::.
cannot t the present or future (3
necessity permit the abandonment of the Malta-Cafien Ci Line.
We will therefore deny the abandenment applicatien to, extent
it seeks abandonment authority. .
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Public laterest Conditicas.

. Requests for issuance of certificates or notices
of interim trail use (CITUs or NITUs) tO acquire rights-of-way
under the National Trails System Act, 16 U.5.C. 124¢7(d). were
filed in 10 proceedings: Docket Nos. AB-3 (Sub-Ne. 130, 133, and
133X), AB-33 (Sub-Nos. 96, 97X, 98X, and 99X), and AD-12 (Sub-No.
104X, 100, and 109X). We will not issue a CITU or NITU in the
two Tennessee Pass Line proceedings, Docket Nos. AB-312 (Sub-Nos .
188 and 189X), because we are denying the requesced nuiuemnu

No trail use or

and are issuing only discontinuance authority.
public use conditions may be imposed where cnly discentinuances
are being granted. Wm;
Docket No. AD-12 (Sub-No. 143X) (ICC served Nov. 20, :nz)f

We will issue a CITU or NITU in the other eight
proceedings.’ The criteris for imposing trail use and rail
banking have been met. The parties have submitted statements of
willingness to assume financial responsibility for the rights-of -
way and acknowledged that use of the Tights-of-way are subject te
future reactivation for rail service in compliance with 49 CFR
1152.29. Applicants have indicated their willingness to
negotiate trail use agreements.!

The parties may negotiate an agreement during the 180-period
prescribed below. If the parties reach a mutually scceptable
final agreement, further Board approval is net ueuurz. It no
agreement is reached within 100 days, applicants may fully
abandon the line, provided the conditiens in the
applicable proceeding are met. 49 CFR 1182.29(c) and (d). Use
of cthe rights-of-way for trail purposes is subject to restoration
for railroad purpeses. i

Our issuance of the NITUs does not preclude other parties
from filing interim trail use requests within 310 days after
publication of the notice of exemption in the Asgistes. .
If, within the 10-day peried following publication of the notices
of exemption, additional trail use Tequests are filed, applicants
are directed to respond to them within 10 days.

The parties should note that operation of the trail use
Frocedures could be delayed, or even foreclosed, by the financial
assistance process under 49 U.5.C. 1090S. As stated in Rail

: - » @ 1.C.C.24 891
(1986) ), offers of financial assistance (OFAs) tO acquire
rail lines for continued rail service or to subsidize rail
operations take priority over interim trail use/rail banking and

5  The CITUs will be issued within 48 days of the service
of this decision if no offer of financial assistance is timely
made. The NITUs are being issued as part of this decision.

) Applicants state that, for non-Colorado lines proposed
for abandonment, they are willing to negotiste trail use with any
or all of the parties that have made Tequests. Por Colorado

nts, applicants are willing to negotiste trai
the State or any of its designees.
negotiate with other parties

Applicants have also submitted letters
indicating their willingness to hegotiate trail use.

- 21§ -
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public use.? Ae:::‘xaqlz.. the effective date of the decigions

may be postpened ing ¢t OFA process. 49 CFR 1182.27(e),
fe) and (£). Pinally, if the line is leu?ﬁu the OFA

procedures, the 13
abandonment exemption will be dismissed and traji)
Alternatively, if a sale under the OFA procedures
trail use may proceed.

mi_n.. Various p~:ties in eight proceedings have
sought public use conditions under 49 U.S.C. 10906,
1 31

met the criteris for
specifying:

of the condition; (3) the ©f time for which tie condition
would be effective; and (¢ ustification for the time period.
49 CFR 1182.20(a) (2). ly, a uooag public use
condition will be imposed in Docket Nes. AB- (Sub-No. 133X),
n-x ‘mi:“ i0ax), “i‘ AB-33 (Sub-Nes. 96, 20X, ::d O:ﬁ.ua
90-day etha.uMqum.v
issued in ::;’kot Nos. AB-3 (Sub-No. 134X) and AB-13 (Sub-Nos .
188X and 1 .

Madison County Trans
and public use conditions
Carrier consummates the
requests. 1In issuing the NITUs
use conditions, we will follew our
180-day Trails Act period run from
decision, while the public use
effective date of the decision.

Continued operation of the line will not preclude the
negotiation of an agreement for incerim trail use. Our
jurisdiction to issue rail banking or other iate orders
will not terminate umcil an t bas m been
consummated. The maximum period that a public use condition can
extend under 49 U.$.C. 10906 is 180 days from the effective dace
of the order authorizing . Bven it
continue to ate during that 180-day peried, t
preclude a lic use agreement from
finalized during that statutory per:

oFr both trail use and
v uatmlmmc is res
the right-of-way, applicants sust keep the Temaining right-of-way
incact for the remainder day peried to permit public
use negetiations. Alse public use condition is
not imposed for the
rather to provide

not
@8 who have f£iled reguests
other interested persens . wz‘t&i@u

where the full 180- peziod

Other Conditiens Roguested. we Now turn to other conditiocms
requested in the varicus abandonments proceedings

14 The statement in Ixails
apply to abandonment exemptions
.2,!;“ of rules allowing for the
Proceedings. ggg 49 CFR 11832.37.
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The City of Florence, CO. Ve are denying the requested
conditions. The first conditien sought by the City of Florence
is & variation on the Central Corridor divestiture theme. We
believe that the conditions we are imposing will adeguately
preserve the rail competition that exists today in the Central
Corridor. Concerning the other twe conditions Florence seeks,
there is no statutory au:he:t:x for imposition of a 24-menth

t

stand-still condition or a ri ~of-first-refusal conditien. In
any event, UP has made various commitments to the State of
Colorado that address at least some of the concerns expressed by
the City of Florence. Sgg UP/SP-232, Tab G at 7-8.

The City of Fruita, CO. Ve are denying the requested
condition as it pertains to labor-related impacts because it
*implicates a matter ‘:.:::x dealt with under the i.:hor mn::zsvo
conditions” imposed [ . BM/SE, slip op. at .
Insofar as it pertains to eu:m inued rail service, it fails
because the City of Pruita has demenstrated neither (a) that the
merger will cause competitive harms that should be ameliorated,
nor (b) that local traffic on the Colorade lines targeted for
abandonment is sufficient to sustain these lines once overhead
traffic has been rercuted.

The U.S. Department of Agriculture, Rocky Mountcaid Regien,
and the U.S. Department of the Interior, Buresu of lLand
Management, Colorado State Office. With Tespect to conditions
(1), (2), and (6), we are denying the cenditions because there is
RO statutory autherity for their impositien. BEnvirenmental
conditions (3), (4), (S), and (7), insefar as they pertain to the
Sage-Malta-leadville and Malta-Cafion City Lines, are moot because
we are denying the abandonments. With Tespect to conditions (3),
(4), (S), and (7), insofar as they pertain to the Towner-NA
Junction Line, we are i ing environmental mitigation
conditions that should alleviate conceras expressed. Thess are
indicated in Appendix G: general envircnmental mitigation
conditions #26, #27, #28, #32, and #37, and specitic
environmental mitigation conditions #47 and #49.

Towner-NA Junction Parties. We are deny. the condition
sought because there is no statutery suthority for a stand-still
condition. We note, however, that the concerns Taised by these
parties have been addressed, to some extent, by the various
commitments UP has made to the State of Colorado. Sas UP/SP-232,
Tab G at 7-8.

The Town of Aven. We note that, as 8 practical matter, the
two segments of the Tennessee Pass Line have been treated as a
single entity in this proceeding, and that there is no reasen to
believe that the outcome of this proceeding would have been in
any way different had applicants filed a single application with
Tespect to the entire Tennessee Pass Line.

mmmn::‘Cmex:‘::avusau. We are
deny. these conditions, note t many these conditions
Mn‘:u-u“byuoﬁnqt:homnu s
imposition of & 24-month stand-etill conditiom er s rep -lost-
taxes trust fund condition, although commitments UP has made to
the State of Colorado address at least some of the concerns to
which these conditions are directed, ggg UP/SP-232, Tab G at 7-8.

The Colorado Department of Public Nealth and Exviromment and
the Uniced States Envirommental Protectien . Regien VIIZ;
RTC; and the Leadville Coalition. With the of the
Tennessee Pass abandonments, these various Tennessce Pass
environmental conditions are moot.
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Viacom Internaticnal Inc. (1) We are imposing, as
indicsted in Appendix G, specific environments mitigation
condition #46 to provide continued access for Viacom to the Zagle
Mine site.

(2) Viacom's second condition has been mooted the denial
of the Tennessee Pass abandonments. 5.

- ENVIROISEENTAL CONSIDERATIONS.

Extensive Emvireamental Review Precess. Under the Naticnal
Environmental Policy Act (NEPA) and related environmental laws,
the environmental effects of the ®mergrr and the ancillary
abandonmsent and construction projects that were by
applicants must be considered, and we have “! done so.
Our environmental scaff, the Sectien of Environmen Analysis
(SEA), conducted various public e:::ueh mavteu:.:o‘uﬁ:\- the
public about the proposed werger to encourage acilicace
public participation in the environmental review process . ¢

As part of its environmental reviev, SEA prepared detailed
analyses not only of the systemwide effects of the proposed
merger, but also of particular merger-related activities that
would affect individual rail line segments, rail yards, and
intermodal facilities to a ee that would meet or exceed our
thresholds™ for environmenta analysis. gSgg 49 CFR
1135.7(e) (5) (i) and ($i).2 gEA ed a ¢t

conduct
independent analysis, which included verifying preojected rail
Cperations; verifying and estimating noise leve impacts;
estimating increases in air emissions; assessing potential
impacts on safety; and performing land use, habitac, surface
water and wetlands surveys, ground water analyses, and historic
surveys. ;

and cultu.al resource

Based on the information provided by the parties and other
agencies., SEA issued a comprehensive Environmental Assessment
(EA) on April 12, 1996. SEA received approximately 160 cosments
following issuance of the RA. To address those comments and the
other environmental comments received throughout the
environmental reviewv process (approximately 400 in total)., SEA
undertook additional enviremmenta) analysis, which culminated in
the issuance of a detailed Post Envizronmentcal 13
(Post EA) on June 24, 1996, refining some of the discussion and
mitigation recommended in the EA.

¥ SEA sent tely 400 consultation letters to
various agencies their comments. 1n addition, SEA
consulted with federal, state. and local agencies, affected
communities, UP and SP, and UP/SP’'e environmantal consultants to
gather and disseminate information about the proposal, identify
potential environmental impacts, and develop appropriate
mitigation measures.

e mmmmm:uzm.nuuam-
and facilities that would experience a increase
tratfic as a result of the transaction are m:).:

for potential air qualicy, noise, transportation,

impaces.

e m“tummn-mmuyem
approximately 150 site visits. They alsc analysed UP/SP's
mzrmu! Dratec

of the
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As a result of its investigation, SEA concluded that the
merger would result in several environmental benefits, including
a systemwide net reduction of 35 million gallons of diesel fusl
consumption (based on 1994 figures) from rail operaticns and
truck-to-rail operations, systemwide improvements to air quality
from reduced fuel use, and a reduction in long-haul truck miles,
highway congestion and maintenance, and motor vehicle accidents.

SEA alsc concluded that the merger and related rail
abandonments and constructions could have potential environmental
effects regarding safety, air :uux:y. noise, and transportation,
including the transportation of hazardous materials, and, in the
EA, SEA proposed mitigaticn measures addressing the envircnmental
concerns that were raised. In the Post EA, based on further
analysis and reviev of the environmental comments, SEA developed
more comprehensive and specifically tailored mitigation
recommendations. As a result of consultations with SEA, UP/SP
agreed to undertake particular mitigation measures. In addition,
several local communities negotiated memoranda of understanding
with UP/SP to implement mitigation measures and take othey
appropriate actions to address their particular environmental
concerns.

SEA concluded that, ‘'with the Post EA mitigation measures,
the propesed merger would not significantly affect the’ quality of
the human environment on a systemwide, regional, or local basis.
We agree that the conditions recommended in the Post EA will
adequately mitigate the potential environmental impacts
identified during the course of the environmental review, and we
will impose those conditions here (age Appendix G) . we also
adopt SEA‘s environmental analysis and the cenclusions reached in
the EA and the Post EA.

No Need for Envircmmental Ispact Statement. Ve have
considered the arguments of some parties that an environsental
impac: statement (EIS) is required here, but do not believe that
cne is needed. An EIS is required only for *major federal
actions significantly affecting the guuzy of the human
environment.” 42 U.S.C. 4332(2) (C). Under our envirommental
rules, 49 CFR 1105.6(b) (4), an EA is normally sufficient
envircnmental documentation in rail merger cases to allow us to
take the requisite “hard look® at the proposed action.?**

¥ we note that the mitigation recommended in the Post EA
for two abandonments in Colorado ( to lLeadville and
Malta to City) has been modified to reflect our decision to
permit only discontinuance of rail service, and not abandonment,
at this time. Other clarifying changes have been made as well.

¥ The identification of such actions is s matter for the
agency to determine, as long as the determination is not
arbitrary or capricious. Seg Gogs v, ICC, 911 r.2d 1203, 1293
(oth Ciz. 1990),
Cauncil, 496 U.8. 360, 377 (1989).

¥ Wnile this merger involves somewhat more trackage than
other merger proposals that have come befors our
agency. the ICC, that does not mean that tae tative
environmental effects of this merger are greater (or different)
than those of the other railrcad mergers that have
considered. Similarly, the extensive r.nenr zd that wve are
granting in this decision to competition generally will
not create aciitional traffic (or potentially significant
environmental impacts). Traffic that can be .utet?atly hn:hd’
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notom“ T, ::;m.i:‘h

benefits ¢t wou ve ) - As the EA and

Post EA show, SEA condy Mndmhcusn

:av;tm:u r:::o;u. Jln::‘ wasg o:u:uvc mt:o and menm:z

or input from e monomeu:hnugmtt
- Iln addition to the EA, SEA issued a detailed Post EA

Finally, the envircamental mitigation we are impos
is far re ive,

systemwide
There is mitigatien for particular
yards, intermodal facilities, and rail

and constructions. In short, no RIS is red

environmental mitigation conditions specifically
address the potential environmental impacts associated with the
l.:'.r n‘ag ensure there will be no significant envircnmenta)
effects.

Remo and Wichita. As discussed in the Post EA, in
developing mitigat.on for two cities, Reno, WV, and Wichita, ks,
SEA concluded that further, more focused mitigation studies are
warranted, notwithstanding the extensive analysis (including site
Visits and meetings with City officials, eme
Tepresentatives and business interests) that
done to identity environmental concerns and
mitigation for thess two communities.
here, however, Suggests that the potential envirenmental
of the merger in Zeno Or Wichita are so severe that
implementation of the ®erger should not proceed prior te the
complecion of the studies.™ 7o the contrary, in both Reno and

#0(...continued)
by train would be handled by train whether or not the trackage
rights at issue here werc granted.

with respect to safety, our mitigation
includes more fre t track and train car inspections, signs on
grade crossings i tifying toll free numbers to call in the
event of a signal malfunetion,
provide eme
anticipated

emergencies, and the
;:uuea. UP/8? will

OB particular line
involving air pellutien, op/8P

ives, ¢
more efficient

sa9, - « SA8Zza.Club v, _DOT, 783 .24 120, 139 (®.c.
Cir. 1908); % 608 r.24
678, 682 (D.C. Ciz. 19832).

*  we note that the Supreme Court
that NEPA dsmands :he formulation and
will fully Ritigate environmental hara
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Wichita the environmental impacts are limited to the effects of
an increase in traffic on existing rail lines. Also. the
mitigation conditions that we are imposing now assure that, while
SEA conducts these studies. the snvironmental status qQuo will
essenctially be preserved in Reno and Wichita.’

As zhe EA and Post EA show,
assessed che x?e:
identified its likel
luly:u. SEA emlud«ll ::;ti =
specific mitigat.on alre mposed the conditions to be
arrived at follow.ng the independent mitigation studies, there
will be no signifi.ant environmencal impscts to Reno and Wichita,

and we agree.

The sole purpose of the mitigation studies will be to arrive
at specifically tailored mitigation plans that will ensure that
localized environmencal issues unigue to these two communities
are effectively addressed. PFor example. with respect to
vehicular and pedestrian safety, SEA has determined that
separated grade crossings and pedestrian overpasses and/or
undespasses will be needéed to address safety concerns pn the
existing rail lines in Reno and Wichita. Accordingly, the
studies will identify the appropriste number and precise locatien
cf haghway/rail Separations and rail/pedestrian grade
Separazions in Reno and Wichita. With respect teo air quality, we
have imposed mitigstion measures that reduce locomotive fuel
consumption and air pellutien, call for more efficient railroad
equipment and operating practices. and require consultation with
air quality officials.’ As furcher insurance, the studies
will consider additional mitigation to address the air quality
effects unique to Reno and Wichita. In this merger, noise
impacis would result from more frequent exposure to horn noise
rather than greater intensity of sound, Neo additional types of
noise would be introduced. To address noise impacts, we are
requiring UP/SP to comsult with affected counties to develop .
focused noise abatement plans. As the Post A notes., however.
safety dictates that railroads sound their herns at grade
crossings.’ Any attempt significantly te reduce noise levels

LI

Eaisilies Comm.n of California v, FPERC, 900 F.2d 269, 282-3 (D.c.
Ciz. 1990). NEPA “does not Tequire agencies to adopt any

particular internal decisionmaking structure.* lu.u..;hn._.
- . 462 U.S. 07, 100 (1983). It is we

sett that NEPA does not repesl other statutes by implication
and that if the agency meets NEPA's basic requirements, it |ay
fashion its own procedural rules scharge its multitudinous
Quties. Vermen: Yankes v. NRDC, ¢35 U.S. 819 (1978) ; United

Scaces v, SCRAP, 412 U.5. 669, 6% (1973).

¥4 The courts have recognised that there is no violatieon of
NEPA where proposed sctions will not effeet a in the
Status quo. Sas Sisxza.Club v FERC, 754 .24 1506, 1509-10 (9th

Cir. 1998).

¥'  Because trains are mocbile, rather than stationary
Sources. air quality impacts associated with locomotive emissions
are spread over a large area. Therefore, the iquu'u any
individual location are typically relatively minor. .

3¢  SEA indicates that FRA has been directed :!lm Swife

Act generally to require that horns be sounded at grade
crossings.
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at grade crossings would jecpardise safety, which we consider to
be of paramount importance.

The studies will be conducted by SEA with the assistance of
an independent third party contractor. Although retained by
UP/SP. SEA will select the centractor. The contracteor will work
under the sole supervision, directienm, and control of SEA.

The mitigation studies will include censultations with the
affected communities, counties, and states, Native American
tribes, the FRA, and other appropria
UP/SP. There will be public notice
public will be consulted he
mitigation to most effectively 88 increased rail traffic eon
the existing rail lines in Reno and Wichita. SEA will re
draft mitigation studies and make them available to the lic
for review and comment. After SEA assesses the comments, it will
design the most effective mitigation for these icular
communities to add to the mitigation that has a been

imposed.

SEA’s final aitigation studies and its recommended,
mitigation plans for Reno and Wichita will be made available to
the public and will be submitted to us for our review and
approval. We will then issue a decision imposing specific
mitigacion measures. This entire process will be compleced
within 10 months of consummatien of the merger.

in the meantime. as explained in the Post EA, during the
18-month study period UP/SP will be permitted to add enly an
average of two additional freight trains per day
rail line segments (Chickasha, OK,
to Sparks, NV),*’ which is below t
environmental analysis.™ up/gp
increasi

areas such as Reno. our rules permit
three additional trains per day.

" wmmtumtm:ulmdmmtulml
of cperatiens -without Coming to us, and without limitatien.
Thus, if UP and SP had not this
could have increased
any level it considered appropriate.
to two trains :l:' during the interim
account that of trains going
nuzmmmmum:mm.

2 ur/g' will be muzé tile veritied cop
Station passing reports of train movements for Reno
ca.mmymuuamtummuuum
We will review them to ensure compliance.
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and the parties work to arrive at additional tailored mitigation
for those cities.

It should be noted that the studies will focus only on the
mitigaction of the envircnmental effects of additional rail
traffic through Renc and Wichita Tesulting from the merger.
Mitigation of conditions resulting from the preexisting
development of hotels. casinoa, and other tourist-oriented
businesses on both sides of the existing SP rail line in Renc, or
the preexisting switching operations that are a pPrimary socurce of
the congestion associated with the existing UP line in Wichita,
are not within the scope of the studies. Similarly, the
construction of a new rail line now under consideration by Reno
is to0 preliminazy to be assessed now.’™

The studies will carefully examine private and public
funding options, as we believe that the cost of mitigation for
Reno and Wichita should be shared. Finally, the studies will
provide the parties with additional time to pursue and agree to
independent and innovative mitigation plans (such as the
memorandum of understanding executed by UP/SP and Truckee, CA,
whereby UP/SP will share 'in the cost of an underpass construction
project and contribute to a fund to buy back obsclete wood
burning stoves) .

In sum, pending determination of the exact mitigation
measures to be required for Reno and Wichita, UP/SP will be
subject to a traffic cap on the affected rail lines to ensure
that no adverse effects to the environment will occur and
existing environmental conditions will essentially remain
unchanged. Because we already know the nature and general
parameters of the appropriate mitigation measures for Reno and
Wichita, based on cur analysis of the envirenmental impacts and
imposition of systemwide and regional mitigation, we find that,
with the more specific mitigation that will be developed, the
merger will not significantly affect the Quality of the
environment in those two locations.

Comments of EPA. On July 12, 1996, we received comments
from the United States Environmental Protection Agency (EPA) on
various aspects of the EA and the Post EA.’” EPA notes that.
in analyzing air quality, the EA failed specifically te identify
"maintenance” areas.’” which it believes may have caused air

7 plans for such a line are only in the development stage.
SEA indicates that such a preject could take up to 10 ysars to
finalize. 1f the contemplated construction reaches the stage of
an actual proposal requiring our approval 2™\ would e an
pPPTOpridte environmental document at thut puv.- . S88

. 427 U.S. 390, 410 n.20 (1976); Czaunas Corp. v, ICC,

Saezra, Cluk
781 F.2d 1176, 1193-96 (6th Cir. 1986).

™ SEA agreed to EPA‘'s request for an extension of time to
comment on.the Post EA. We welcome EPA‘s input after revieving
our environmental analysis, since, as EPA notes, it generally
does not comment on EAs.

3 There are three classifications for air Quality:
Attainment areas., in which levels of certain pollutants are
considered to or better than federal and state ient air
Quality st ; nonattainment areas, in which levels of cne or
more pollutants do not meet federal and state ambient air quality
standards; and maintenance areas, which were at one time
nonattainment areas but have subse tly improved their air
Quality and are now in attainment for the relevant pellucant (s).
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quality concerns to be overlooked.!" But maintenance areas

were not trond in SEA's analysis. For those areas that were

not classified as nonattainment, the EPA conformity

emission threshold levels appli

means that SEA snalyzed both attainment

under the more rigorous standards applicable te faintenance

areas., and that, if anything. the anticipated effects of the

pProposed merger on air gquality sre conservative. We believe that

air quality has been thoroughly analyzed, and that the mitigation
en’ specific measures which

the further mitigstion studies for Renc and

sdverse air

adequately mitigates any poteatial

EPA further states that the EA used the terms NO, and NO,
incorrectly. We recognize that NO, is not a eriteria pellucant
under EPA and state ambient :::‘rnuty standards. In assessing
air quality emissions, SEA 1 at emission factors applicable
to NO,, bscause NO, emission factors are readily
available through EPA documents and other sources, while »0,
emissions are not. SEA based its calculations on the
conservative assumpticn that all NO, emissions are composed of
NO,. TRis censervative 8pproach, which is widely aceepted,
ensured that the criteris pollutant NO, was adequately assessed
in SEA's analysis. Moreover, by ut? this approach, SEA used
higher NO, emissions than would actually be emitted.

EPA alsc expressed some difficulty understanding SEA‘s
estimates of the projected net increase
emissions with the uu’o
believe that the text o
in Tables 3-8 and ¢-4, we
Appendix H an additional table
emissions reflecting mitigation.

EPA notes that some of the proposed rail line abandonments
in Colorade run through or near EPA-designated Superfund sites.
EPA is troubled that 80il in and around the railroad lines could
Tequire remediation, that UP/SP might net be obiigated to henor a
consent decree, and that pessible uture trail use could
the public to hasardous substances. These concerns are premature
because, as discussed above, we are permitting enly the
discontinuance of rail service, and net t of the
invelved lines. Thus there will be no sal of these lines or
Spportunity for trail use unless and uncil UP/SP obtains our
authority to absnden these lines.’™

subject to EPA‘s
of General Pedersl

Actions to State or Pederal Implementation Plans® (General

Conformity). The General Conformity eriteria do not apply

directly to railread

enission standards. cthe

nn:: ltu-au‘rg. t: :gm the General Muueym

Tegulations at v because, as a regulstery agency.

Board does not maintain Program control over railroad emissions

as part of its continuing responsibilities.

™ SEA will take into account EPA’'s concerns muuut
:z::‘ them in conducting its mitigation studies for and
ichita. j

™ At that point., we will analyze the poteantial
environmental impacts of the Proposed abandonments.
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While trail use requests can be made if the abandonments are
granted, any trail arrangement would not supersede the
requirements of the specific laws that govern Superfund
sites.’™ Nor would we thereby become involved in negotiating
or enfercing consent decrees involving remediation of those
sites.

EPA does not view Tequiring UP/SP to comply with existing
federal, state, and lecal toguuuea 48 mitigation. We believe,
howaver, that requiring compliance with otner laws and
regulations, such as 'S safety regulatiens, can assist in
reducing the potencial environmental impacts of the actions
before us. 1If the railroad fails to comply with conditiens that
we have imposed, parties can notify us and Tequest that we (as
well as the agency that has promulgated the regulation) take
appropriate action.

in any event, the mitigation we are imposing here goes well
beyond requiring compliance with other laws and regulations. For
example, it includes more freguent track and train car
inspections to reduce anticipated satety impacts and reduced
idling of locomotives and the use of more efficient locomotives
to offset air pollution emissions associated with the sarger.
Moreover, to enhance safety, UP/SP will be Tequired to equip
cestain trains carrying hazardous materials with tvo-way end-of-
train devices to improve braking capabilities on particular line
segments.

EPA suggests that we failed to discuss the environmental
impacts associated with the handling and disposal of waste
materials for the proposed abandenments and constructions. But
we have included detailed mitigation for these actions.

Appendix (. including conditions #26, #37, %62 and #63.

EPA questions whether SEA considered all the settlement
agreements reached with competing railroads and trade
associations. SEA specifically took sll settlement ts
snto account in its analysis, as the EA and Post EA o ’

Finally, we disagree with EPA’'s suggestion that SEA should
Tevisit 1ts consultation efforts with Native American tribes.
SEA's efforts to contact and censult with Native American tribes
have been extensive. As pert of its outzeach activities, SEA
contacted .approximately 11 area offices of the Bureay of Indian
Alla:rs to inform them about the proposed |erger; three offices
commented and provided the names of tribes that should be
contacted. Both the EA and Post EA were distributed te 23
American Indian tribes. In addition, there was nevepaper ard
Esdezal notice to inform sll affected tribes and
communities t the proposed merger and how they could
participate. To easure continued participation, SEA will contact
the affected Mative American tribes when initiating its
mitigation studies for Reno and Wichita and invite them to
participate.

in Pinance Docket No. 32760, we £ind: (a) that the
acquisition by UPC, UPRR, and MPRR of con=rol of SPR, SPT, S8V,
SPCSL. and DRGW through the. proposed transaction., as ponditioned
herein. is within the scope Of 49 U.5.C. 11343 and is consistesnt

Ll
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v‘i:h :h: pugla‘.c xu::r:::é-u(b) t;ut the transaction will noi
adversely affect ¢t €y of transportation to the pub ic;
in the area involved in the
has requested inclusion in the transaction, and that
failure to include any such railroad will nmet adversely affect
the public interest; (d) that the transaction will not result in
any guarantee or assumption of payment of dividends or of fixed
charges, or any increase in total fixed charges,
roved herein; (e) that the interests of employees
transaction does not make such
transaction inconsistent with the public interest, and any
adverse effect will be adequately addressed by the conditions
iToud herein; (f) that the
will not si

those embraced in the BNSF,” OMA, and URC agreements, and
further including but not limited to the various modifications we
have required with respect to the terms of the BNSF and O
agreements (particularly with TeSpect to new facilities,
transloading facilities, biild-out/build-in options, contracts at
2-to-1 points, and SIT facilities), are consistent with ‘the
public interest. We further find that the oversight condition
imposed in Finance Docket No. 32760 is consistent with the public
interest. We further find that any rail employees of applicants
or their rail carrier affiliates affected the transaction
authorized in Finance Docket No. 32760 should be
conditions set forth in

: » 360 1.C.C. 60, 94-90 (1979), ess different
cenditions are provided for in a labor agreement entered inte
Prfior to consummation of the transaction authorized in Finance
Docket No. 32760, in which case protection shall be at the
negotiated level, subject to our Teview to assure fair and
equitable trestment of affacted employees .

In Finance Docket No. 33760 (Sub-No. 1), we find that the
trackage rights provaded for in the BNSF agreement and included
in the Sub-No. 1 uotice f£iled November 30, 1995, are

t £
prior review and approval pursuant to 49 CFR 1180.2(d) (7). We
further find that any rail employees of applicants or their rail
carrier affiliates or of BNSF or its rail carrier atfiliates
affected by the transaction authorized in Finance Docket
No. 32760 (Sub-No. 1) should be protected by the conditions set

foreh in
354 1.C.C. 608, €10-185 (1979), ied in

S » 360 1.C.C. 653, 664 (1900), unless
different ¢ tions are provided for in a labor agreement
entered into prier to consummaticn of the transaction authorized

’

™  Again, by ansy Sgreement, we mean the agreement dated
September 25, 1995 (UP/$P-22 at 310-247), as modified by the
Supplemental agreement dated November 18, 1998 (UP/SP-22 at 348-
359). and as further medified by the second lemental
agreemant dated June 27, it A). We wish to
c::z:!y. however, t a8 l:ue all
[ tion to this merger icants to : 4
of the amendmen ,» and extensions
thereof described il 18th O \OP/8P-
219); (2) the filings (UP/8P-230 §t 12-23;
UP/SP-221, $-11; ass aAlag UP/SP-260 at -9,
summarizing the clarifications and amendmente descriced in the
April 29th resuteal filings); (3) the June 3rd brief (UP/SP-260
a4t 23 n.9); and (4) the June a8th filing that accompanied the
second supplemental agreement (UP/8P-266 at 3).
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in Finance Docket No. 32760 (Sub-Ne. 1), in which case protection
shall be at the negotiated level, subject to Our review to assure
fair and equitable treatment of affected employess.

In Finance Docket No. 32760 (Sub-Ne. 2), we £ind that the
three line sales provided for in the BNSF agreement, and
operation by BNSF of these lines, are exempt from prior review
and’ approval pursuant to 49 U.S.C. 10508 because such review is
NOt nNecessary to carry out the transpertation policy of 49 U.S.C.
10101a or to protect shippers from the abuse of market r. We
further find that any rail employees of applicants or ir rail
carrier affiliates or of BNSF or its rail carrier affiliates
affected by the transsction authorized in Pinance Docket
No. 32760 (Sub-No. 2) should be protected by the conditions set
forth in 22 :

360 I.C.C. 60, 84-90 (1979),

provided for in a laber agreement entered into prior to
consummation of the transaction authorized in Finance Docket
No. 32760 (Sub-No. 2), in which case pretection shall be at the
negotiated level, subject to our review te assure fair and
equitable treatment of sffected employees. '

In Finance Docket No. 32760 (Sub-Nes. 3, 4, S, 6, and 7), we
find that acquisition and exercise of control of ALS, CCT, OURD,
PTRR, and PTRC, respectively, by applicants is exempt from prior
review and approval pursusnt to 49 U.S.C. 10505 because each such
control transaction is limited in scope, and because, in each
iNSTance, review is not NECESSATY tO Carry out the tr ation
policy of 49 U.5.C. 101018 or to protect shippers from the abuse
©f market power. We further find that any rail empl s of
applicants or their rail carrier affilistes affected the
transactions auchorized in Finance Docket No. 32760 (Sub-Nos. 3,
4, S, 6, and 7) should be protected Dy the conditions set fort)

360 1.C.C. 60, 84-90 (1979), erent tions are
provided for in a labor agreement entered into prier to
consummation of the transactions authorized in Pinance Docket

No. 32760 (Sub-Nes. 3, 4, S, 6, and 7}, in which case protection
shall be at the negotisted level, subject to our review to assure
fair and equitable treatment of affected employees.

Ir Finance Docket No. 32760 (Sub-Ne. 8), we find thar

(1) common control of UP and the two motor carriers crutrolled by
SP, and (ii) common control of SP and the one motor sarrier
controlled by UP, is exempt from prior review and apgmu
pursuant to 49 U.8.C. 10505 becsuse each such conirel tranmsaction
is limited in scope, and because, in each instan:e, reviewv is not
NECESSATY tO Carry out the transportation policy of 49 U.§5.C.
10101a or to protect shippers from the abuse ~{ market power.

in Finance Docket No. 32760 (Sub-Ne. 9), we £ind that the
terminal area truckage rights scught therein are practicable and
An the public interest and will not suZstantially impair the
ability of the rail carrier owning the facilities or entitled to
use the facilities to handle its o.n business.

In Pisaice Docket No. 32760 (Sub-Ne. 10), we find that the
responsive application filed by OMTA is not consistent with the
public incerest.

In Finance Docket No. 32760 (Sub-Neo. 1), we lta.‘ that the
Tes ive application filed by MRL is not consistent’ with the
public interest. ‘

In Finance Docket No. 32760 (Sub-No. 12), we f£ind that the
Tesponsive application filed by Entergy is consistent with the
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public interest to the extent the application seeks to require
that the BNSF agreement be amended to allow BNSF to ¢t

coal trains to and from White Bluff via the White Sluff-

Pine Bluff build-cut line. 1In all other respects, we find ~hat
the responsive application filed by Entergy is not consistent
with the public interest.

- In Pinance Docket Ne. 33760 (Sub-Ne. 1)), we f£ind that =he
nlrusn spplication filed by Tex Mex is comsistent with the
public interest with respect to traffic having 8 prior or
subsequent movesent on lLaredo-Robstown-Corpus Christi line.
We further £ind that the responsive application filed by Tex Mex
is not cnsistent with the public incerest with respect to
ctraffic not having such a prior eor t movement. We
furcher fand chel any rail employees of Mex affected :z the
trackage rights authorized in Finance Docket No. 32760 (Sub-

No. 13) should be protected by the conditions set forth in

610-15 (1978), as modifi an

Aggzinnn. 360 31.C.C. €83, 664 (1900), erent

e tions are provided for in a labor agresment entered into
priocr to commencement of operation of the Finanece Docket

No. 32760 (Sub-Ne. 1)) trackage rights, in which case protection
shall be at the negotiated level, subject to our review to assure
fair and equitable treatment of affected employees.

In Finance Docket No. 32760 (Sub-No. 14), we £ind that the
terminal area trackage rights sought therein are practicable and
in the public interest, with respect to traffic hav a pri
subseguent movement on the lLaredo-Robstown- Christi line,
and, with respect to such traffic, will nmet tislly impair
the ability of the rail carrier owning the facilities or entitled
to use the facilities to handle its own businass.

In Finance Docket No. 32760 (Sub-No. 16), we £ind that the
responsive application filed by WEPCO is not comsistent with the
public interest.

iIn Finance Docket No. 32760 (Sub-No. 17), we find that the
responsive application filed by MCC and its rail affilisces is
net consistent with the public interest.

In Docket Mo. AB-3 (Sub-Ne. 129X), we £ind that the
abandonment by MPRR of railroad lines between MP 420.3 near
Gurden., AR, &nd MP 457.0 near Camden, AR. is exempt from prior
review and approval pursuant to 49 U.$.C. 10503 because such
65 0.8.C. 101038, SoPELOTIOn (5 ot aeomeein e Lot Peliey ot
49 U.8.C. 10101a, en is not necessary to protect ppers
from the abuse of market power.

In Docket Nos. AD-J (Sub-No. 130) and AD-§ (Sub-No. 38), we
find that the abandonment by MPRR of, and the discontinuance of
trackage rights DROW on, railroad lines between MP 747.0 near
Towner, €O, and 869.4 near MA Junctien, CO, is permitted
the or future public convenience and pecessit
not have & serious adverse impact cn rural and sy
development. ' The property may be suitable for recrestion and
trail use. lowever, we note that no party has requested a publie
use condition, and we will not impose one st this time.

In Docket Nos. AB-3 (Sub-No. 131) and AB-8 (M-;:. 37), we
find that the abandonment by MPRR of, and the of
trackage rights by DROW en., rail lines between MP 459.20 near
Hope, KS, and MP 491.20 near Bri ., K8, is pesmitted by the
present or future public convenience and necessity and will aot
have a serious adverse impact on rural and community development.
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The property may be suitable for recreational use as an extension
of a trail. However, we note that no party has requested a
public use condition, and we will not impose one at this time.

In Docket Ne. AB-3 (Sub-No. 132X), we £ind that the
abandonment by MPRR of railrocad lines between MP 485.0 near
Newton, KS, and MP 476.0 near Whitewater, XS, is exempt from
Prier review and spproval pursuant to 49 CFR 1182.8%0.

in Docket No. AB-3 (Sub-No. 133X), we find that the
abandonment by MPRR of railroad lines between MP 600.0 near
lowa Junction, LA, and MP 680.5 near Manchester, LA, is exempt
from prior reviev and approval pursuant to 49 U.S.C. 10808
because such review ig not NECEssary tO Carry out the
transportation policy of 49 U.S.C. 103101a, regulation is not
necessary to protect shippers from the abuse of market power.

In Docket No. AB-) (Sub-No. 134X), we find that the
abandenment by MPRR of railroad lines between MP 0.50 near Troup,
TX, and MP 8.0 near Whitehouse, TX, is exempt from prior review
and approval pursuant to 49 CFR 1152.80.

In Docket Nos. AB-8 (Sub-No. 36X) and AB-12 (Sub-Neo. 109X),
we find that the discontinuance by DRGW and SPT, respectively., of
cperations on railroad lines (1) between MP 335.0 neay Sage, CO,
and MP 271.0 near Malta, CO, and (2) between MP 271.0 near Malta,
CO, and MP 276.1 near Leadville, CO, is exempt from prior review
ard approval pursuant to 49 U.§.C. 10S0S because such reviev is
NOt necessary to carry out the transpertation policy of 49 U.s.C.
1010la. regulation is not necessary to protect shippers from the
abuse of market power. 1In Docket No. AB-12 (Sub-Ne. 189X),
however, we further £ind that the abandonment SPT of railroad
lines (1) between MP 335.0 near Sage, CO, and 271.0 near
Malta, CO, and (2) between MP 271.0 near Malta, CO, and MP 276.1
near Leadville, CO, is not exempt from Pricr reviev and approval
because review is necessary to carry out the transportation
policy of 49 U.8.C. 10101a.

In Docket Nes. AB-8 (Sub-No. 39) and AB-12 (Sub-No. 188), we
find that the discontinuance by DRGW and SPT, respectively, of
cperations on railroad lines between MP 271.0 near Malta, €O, and
MP 162.0 near Caflen City, CO, is permitted by the present or
future public cenvenience and necessity and will net have a
sezious adverse impact on rural and community development.

Docket No. ABD-12 (Sub-No. 188), ‘

abandonment by SPT of railroad lines between MP 271.0 near Malta,
CO, and MP 162.0 near Cafion City, CO, is net permitted by the
present or future public coenvenience and necessity.

In Docket No. AB-12 (Sub-No. 184X), we find that the
abandonment by SPT of railroad lines between MP 360.31 near
Wendel, CA, and MP 445.6 near Alturas, CA, is exempt from prior
Teviev and approval pursuant to 49 U.$.C. 10505 becsuse such
review is not the transportatiom policy of
;9 u:uc 1010 o necessary to protect shippers

rom 5

In Docket No. AB-12 (Sub-No. 105X), we find that the
abandonment by $PT of railroad lines between NP 117.6 near Suman,
TX, and MP 105.07 near Benchley, TX, is exenpt !l::ut
and approval pursuant to 49 U.5.C. 10308 becsuse review is
not neces £0 carTy out the transportation policy-of 49 U.§.cC.
10101a, r:;:zuua i8 NOt necessary to protect shippers from the
abuse of market power.
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In Docket No. AB-12 (Sub-No. 187X), we £ind that the
abandonment by SPT of railrcad lines between MP 30.0 near
Seabrook, TX, and MP 40.S5 near San leen, TX. is exempt from prior
Teview and approval pursuant to 49 CFR 11852.80.

In Docket No. AB-33 (Sub-No. 93X), we £ind that the
abandonment by UPRR of railroad lines between MP 0.0 near
Whittier Junction, CA, and MP $.18 nesr Colima Junection, CA, is
exempt from prior review and approval pursuant to 49 CFR 1183.50.

In Docket No. AB-33 (Sub-No. 94X), we £ind that the
abandonment by UPRR of railroad lines between MP $.8 near
Magnolia Tower, CA, and MP 10.7 =ear Melrose, CA, is exempt from
prior reviev and approval ™:isuant to 49 CFR 33183.80.

In Docket No. AB-33 (Sub-No. 96), we £ind that the
abandonment by UPRR of railroad lines between MP $1.0 near Barr.
IL, and MP 89.4 nesr Girard, IL, is permitted b! the g::u: er
future public convenience and necessity and will not a
serious adverse impact on rural and community development.

In Docket No. AB-33 (Sub-No. 97X), we find that the
abandonment by UPRR of railroad lines between MP 119.32 ‘near
DeCamp, IL, and MP 133.8 near Edwardsville, IL., is exempt from
prior review and aspproval pursuant to 49 CFR 11832.$0.

In Docket No. AB-33 (Sub-No. 98X), we £ind that the
abandonment by UPRR of railroad lines between MP 133.8 near
Edwardsville. IL, and MP 148.78 near Madisen, IL. is exenpt from
Prior reviev and approval pursuant to 49 U.8.C. 10308 because
SUCh review is not necessary to carry out the trangportation
policy of 49 U.8.C. 10101a, regulation is net fnecessary to

protect shippers from the abuse of market power.

iIn Docket No. AB-33 (Sub-Mo. 99X), we find that the
abandonment by UPRR of railroad lines between MP 0.0 near
Little Mountain Junction, UT, and MP 12.0 near Little Mountain,
!.F:é x;omx from prior review and approval pursuant to 49 CFR
1152.50.

In Docket MNos. AB-3 (Sub-Nos. 129X, 130, 3133, 132X, 133x,
and 134X), AB-8 (Sub-Nos. 36X, 37, 38, and 39), AB-12 (Sub-
Nos. 104X, 188X, 187X, 108, and 109%), and AB-33 (Sub-Nes. 93X,
94X, 96, 97X, 98X, and 99X), we further £ind that employees
affected by the abandcaments and discontinuances sed

therein should be protected pursuant to W
rX0 C ,» 360 1.C.C. 91, 98-103 (1979), unless
labor agreement

different are provided for in a

entered into Prior to consummaticn of the relevant abandomment or
discontiauance, in which case protection shall be at the
negotiated level, GCt tO our review to assure fair and
equitable treatmant affected employees.

We further find that this action, as conditioned the
environmental aitigation conditions set forth in G, will
not significantly affect the Quality of the humsn envir-ument or
the conservation of energy resources.

ucmcmm:mauummwmmy
to this mmmcumummammse
interest and 2ot be imposed. P

. A ]
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4545 grdered:

1. The UP/SP-262 motion te strike (and reguest for
sanctions) is denied.

2. The BN/SF-61 motien to strike is denied.

3. BNSF's request (BN/SF-54 at 32-33) that a certain
document relied upen by KCS (XCS-33 &t 72) be stricken from the
record is denied.

4. The EBT/KCOSA joint metion dated May 10, 199¢, is
granted, and the new evidence tendered therewith is made part cf
the record in this proceeding.

S. Charles Ww. Downey is permitted to intervene in this
proceeding and to become a party of record.

6. In Finance Docket No. 32760, the application filed by
UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL, and DRGW is approved,
subject to the imposition of the conditions discussed in thi
decision. Such conditions include but are not limited to those
embraced in the BNSF, OMA, and URC agreements, and further
include but are not limited to the various modi
required with respect to the terms of the BNS
(particularly with respect to new facilities,
facilitaes, build-out/build-in Options, contracts at 2-to-
points, and SIT facilities). The Board expressly reserves
Jjurisdiction over the Finance Docket No. 32760 proceeding and all
embraced proceedings in order to implement the oversight
condition imposed in this decision and, if necessary, teo impose
further conditions or to take such other actien, including the
ordering of divestiture, as may be warranted.

7. 1f applicants consummate the approved transaction, they
shall confirm in wIiting to the » Within 15 days after
consummation., the date of consummation. Whare
spplicants shall submit to the Soard three copies of the journal
entries recording consummation of the transaction.

8. All notices to the Board as 8 result of any
authorization shall refer to this decision by date and docket
number .

9. No change or medificatioen shall be made in the terms and
conditions approved in the authorized applicatien without the
Prior approval of the Board.

10. licants are hereby directed to file a progress report
and an iqmu plan on or before October 1, 1996, as
discussed in this decision, and to file further PTogTess reports
on 8 quarterly basis thereafter.

BNSF is hereby directed to file a Progress report and an
ing plan on or before October 1, 1996, as discussed in thig
on, and to. file further PTogress reports on a Qquarterly

basis thereatter.

12. 1In Finance Docket No. 32760 (Sub-No. 1), the trackage
rights referenced in the Sub-No. 1 notice filed November 30,
1995, are exempted pursuant to 49 CFR 1180.2(d) (7). 2

13. Applicants and BNSF are hereby directed to file, no
later than September ¢, 1996, a 49 CFR 1180.2(d) (7) class
exemption notice covering the trackage rights added to the

- 23 -




Finance Docket No. 32760

BNSF agreement in accordance with the amendments required by the
CMA agreement. .

14. Applicancs and URC are heredby directed to file. ne later
than September ¢, 2996, a ¢9 CFR 1180.2(d) (7) class exemption
notice covering the trackage rights provided for in the

URC agreement .

1S. 1In Pinance Docket - 32760 (Sub-Ne. 2), the putition
for exemption is granted.

16. In Pinance Docket No. 32760 (Sub-No. 3), the petitien
for exemption is granted.

17. 1In Pinance Docket + 32760 (Sub-Ne. ¢), the petition
for exemption is granted.

180. 1In Pinance Docket . 32760 (Sub-Meo. S), the petition
for exemption is granted.

9. 1n Finance Docket No. 3276. (Sub-No. 6), the petition
for exemption is granted.: ’

20. 1In Finance Docket Ne. 32760 {Sub-No. 7), the petitien
for exemption is granted.

21. 1In Pinance Docket Ne. 32760 (Sub-No. 8), the petitien
for exemption is granted. .

22, lnlftalm Docket l: 337:0 (Sub-No. ”ia:g..:"’ég.‘*“
for terminal area trackage rights is approved.
shall jointly submit, by t 22, 1996, the

respecting implementstion o

Tights. 1In the event

The Board will then choose the better of the proposais,
er :e-o variation therecf, and make it effective on September a1,
1996.

23. 1n Pinance Docket No. 32760 (Sub-Ne. 10), the Tesponsive
spplication filed by CMTA is denied.

24. In Finance Docket No. 33760 (Sub-Me. 11), the responsive
application filed MRL is denied.

25. In
application
application seeks
:oummuem coal to and from
White Bluff-Pine Bluff build-out line. 1a all}
the Sub-Ne. 12 responsive spplication is denied.

36. 1In Pinance Docket No. 32760 (Sub-Ne. 13), the Tesponsive
application £iled by Tex Mex is . Subject to this
restriction: all freight handled Tex pursuant to its
Sub-No. utmu'.nm-unncmm
m:umum-lﬂtm-m line. Tex Mex and
UP/SP shall jointly eubmit, by 32, 1996, the agresd-upen
tesms tion the Sub-No. 13 trackege
raghts. :ums.lum“n-ummmo
tO agree to sueh terms, they shall submit, by such + Sepagzate
muu Tespecting iwplementation of sueh trackage rights. The
k3

ultuaehuutumu:e!m ) OF SOme
variation thereof, and make it effective m 11, 1996¢.
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subsequent movement on
Tex Mex and HB&T shall jointly submit, by August 22, 1996, the
agreed-upon terms respecting szimu:zen of the Sub-No. 14¢
terminal trackage rights. In event and to the extent these
parties are unable to agree to such terms, they shall submitc, by
such date, separate proposals respect implementation of such
terminal trackage rights. The Board will then choose the better
of the proposals, or some variation thereof, and make it
eftective on September 11, 1996.

28. In Finance Docket No. 32760 (Sub-No. 16), the responsive
spplication filed by WEPCO is denied.

29. 1In Finance Docket No. 32760 (Sub-Neo. 17), the responsive
application filed by MCC and its rail affiliates is denied.

30. With respect to the conditions imposed in this decision
respecting CPSB, the interested parties (CPSS, UP/SP, and BNSF)
srall jeintly submit, by ! st 22, 1996, the agreed-upon terms
respeciing implementation of such conditions. In the event and
to the extent these parties are unable to agree to such terms,
they shall submit, by such date, Separate proposals respecting
implementation of such conditions. The Board will then choose
the better of the prepesals, or seme variation therecf, and make
it effective on September 11, 1996.°"

31. With respect to the conditien imposed in this decisien
respeciing CMTA, the interested parties (CMTA. Longhern, UP/SP,
and BNSF) shall jointly submit, December 10, 1996, agreed-upon
terms respecting implementation of such condition. iIn the event
and to the extent these parties are unable to agree to such
terms, they shall submit, by such date, separate proposals
respecting implementation of such conditien.

32. With respect to the condition tgm in this decision
rnpoeung TUE, the interested parties ( . UP/SP, BNSF, and
KSS) shall jointly submit, by December 10, 1996, agreed-upon
teIms respecting implementation of such condition.

and o the extent ¢

3). 1n Docket No. AD-3 (Sub-No. 129X), the petition for
exemption is granted.

34. 1In Docket Nes. AB-3 (Sub-No. 130) and AB-8 (Sub-No. 38),
the application is granted.

35. 1n Docket Nos. AD-3 (Sub-No. 131) and AB-8 (Sub-Ne. 37),
the application is granted.

36. 1In Docket No. AB-3 (Sub-Ne. 132X), the notice is
accepted. . .

37. 1In Docket Mo. AB-3 (Sub-No. 133X), the petition for
‘sxemption is granted, and an NITU is hereby issued.
e

™ As previously noted, CPSB and UP/SP may jointly request,
by August 22nd, an oauymaon of the August 33“’4’.“1&\!.
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38. 1In Docket No. AB-3 (Sub-No. 134X), the notice is
accepted.

39. In Docket No. AB-8 (Sub-No. 36X), the petition for
exemption is granted. In Docket No. AB-12 (Sub-No. 189X), the
petition for exemption is granted in part (discontinuance
au:heﬂ.tz) is granted) and denied in part (abandomment authority
is denied).

40. 1In Docket No. AB-8 (Sub-No. 39), the applicatienm is
granted. 1In Docket No. AB-12 (Sub-No. 108), the applicaction is
granted in part (discontinuance authority is granted) and denied
in part (abandonment authority is denied).

41. 1n Docket No. AB-12 (Sub-No. 184X), the petition for
exemption is granted, and an NITU is hereby issued.

42. 1In Docket No. AB-12 (Sub-No. 188X), the petition for
exemption is granted.

43. 1In Docket No. AB-12 (Sub-No. 187X), the notice is
acceptad.

44. 1n Docket No. AD-33 (Sub-No. 93X), the notice is
accepted.

45. 1In Docket No. AB-33 (Sub-No. 94X), the notice is
accepted.

46. 1n Docket No. AB-33 (Sub-No. 96), the application is
granted.

47. 1n Docket No. AB-33 (Sub-No. 97X), the notice is
accepted, and an NITU is hereby issued.

48. 1n Docket No. AB-33 (Sub-dNe. 98X), the petitien for
exemption is granted, and an NITU is hereby issued.

49. 1In Docket No. AB-33 (Sub-No. 99X), the notice is
accepted, and an NITU is hereby issued.

50. In Docket Nes. AB-3 (Sub-Nes. 132X and 134X), AB-12
(lub-lc.d:"::.’::gmidlu:m. 23X, 94X, 97X, and nx).z
notice w the Egdazal Registes on August 12,
1996. 1n these proceedings:

(a) Provided no formal expression of intent to file an
offer of financial assistance (OFA) has been received, the
exemptions will be effective on September 11, 1996, unless
stayed pending reconsideration.

(b) Petitions to stay, formal expressions of intent to
file an OFA under 49 CPR 1182.27(e) (2), and
trail use/rail banking reguests under ¢9 CFR 313182.29'"
sust be filed by August 22, 199¢6.

() Petitions toc recpen must be filed by September ),
1996. BExcept in Docket No. AD-33 (Sub-Nes. 94X, 97X, and
99X), requasts for public use conditions must be filed by
September 3, 199¢.

’
.

" The Board will accept late-filed trail use Tequests 6o
long as the abandonment has not been consummated and the
abandoning railroad is willing to negotiate an agreement.
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(d) 1n Docket Nos. AB-33 (Sub-Nos. 94X, 97X, and 99X).
spplicants shall leave intact all of the ri t8-0f -way
underlying the track, including bridges, verts, and
similar structures, for a period of 180 days from the
effective date of this decision to enable any state or lecal
government agency or other interested persen to negotiate
the acquisition of the rights-of-way for public use.

(@) 1n Docket Nos. AB-3 (Sub-No. 134X) and AB-12 (Sub-
No. 187X). spplicants shall leave intact all of the Tights-
of-way underlying the track, including bridges, culverts,
and similar structures, for & pericd of 90 days from the
effective date of this decision to enable any state or local
government agency or other interested persen to negotiate
the acquisition of the rights-of-way for public use.

S$1. 1In Docket Nos. AB-3) (Sub-Nos. 129X and 133X), AB-8 (Sub-
No. 36X), AB-12 (Sub-Nos. 184X, 18SX, and 189X), and AD-33 (Sub-
No. 98X), notice will be published in the Esderal Register on
August 12, 1996. 1In these proceedings:

{a) Provided no formal expressier of intent to file an
OFA has been received, the exemptions will be effective on
September 11, 1996, unless stayed pending reconsideration.

(b) Petitions to stay, formal expressions of intent to
file an OFA under 49 CFR 1152.27(c)(2), and (except in
Docket Nos. AB-8 (Sub-No. 36X) and AB-12 (Sub-No. 189X))
trail use/rail banking requests under 49 CFR 11852.29%
must be filed by August 22, 1996.

(¢) Petitions to recpen must be filed by September 3,
1996. 1In Docket Nos. AB-) (Sub-No. 129X) and AB-12 (Sub-
No. 185X), requests for public use conditions must be filed
by September 3, 199¢.

(d) 1n Docket Nos. AB-3 (Sub-Mo. 133X), AB-12 (Sub-
No. 184X), and AD-33 (Sub-No. 98X), licants shall leave
inctact all of the rights-of-wey underlying the track,
including bridges, culverts. and similar structures, for a
period of 180 days from the effective date of this decision
to enable any State or local government agency or other
interssted person to negotiate the acguisition of the
rights-of-way for public use.

(e) In Docket No. AB-12 (Sub-No. 18SX), applicants
shall leave intact all of the rights-of-way underlying the
track, including bridges, culverts, and similar structures,
for a periocd of 90 days from the effective dste of this
decision teo enable any State or loeal IRNent u-aez or
other interested person to negotiate acqguisition of the
rights-of-way for public use.

$2. In Docket Nos. AD-3 (Sub-Nos. 130 and 131) and AB-33
(Sub-No. 96), notice of the findings made with respect to the
abandonment authorizations sought thereis will be published in
the Zadazal ERQistaz on August 12, 1996. In these proceedings:

(8) An OFA te allow rail service to continmue must be
received by the railroad and the Board by August 23, 1996.

»  The Board will accept late-filed trail use requests 8o
long as tha abandonment has not been consusmated and the
abandoning railroad is willing tc negotiste an agreement.
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The offeror must comply with 49 U.5.C. 10908 and
49 CFPR 1182.27(e) ().

(b) OFAs and related correspendence to the Board must
refer to the appropriate abandonment procee . The
following notation must be typed in bold face on the lower

; lct:;umd corner of the envelope: °*0ffise eof Proceedings,
u‘ .a.

(¢) Subject to any conditions set forth and provided
no offer for continued rail rnum is received, an
appropriate certificace will issued. An abandonment may
not be effected prior to the effective date of the
certificate.

{d) In Docket No. AB-3) (Sub-No. 96), applicants shall
leave intact all of the rights-of-way underlying the track,
inecluding bri » Culverts, and similar structures, for a
period of 180 from the effective date of this decision
to enable any State or local government agency or other
interested person to negotiate the acquisition of the
rights-of-way for Mlae use.

fe) In Docket No. AD-) (Sub-Nes. 130 and ux').
requests for public use conditions must be filed by
September 3, 1996.

§3. In Docket Nos. AB-8 (Sub-Nes. 37, 3¢, and 39) and AB-12
(Sub-No. 180), notice of the findings made with respect to the
discontinuance authorigzations sought therein will be published in
the Egdezal RRQiBRZ on August 12, 1996. Ia these proceedings:

(a) An OFA to allow rail sesvice to continue must be
received by the railrosd and the Board by August 22, 1996.
The offeror must comply with 49 U.$.C. 1090% and
49 CFR 1182.27(e) (1).

(b) OFAs and related correspondence to the Bosrd must
refer to the appropriste sbandonment . The
follows netation must be in bold face on the lower
3!;‘ n corner of the envelope: °*0Office of Prevecdiags,

i¢) Subject to any conditions set forth and provided
no offer to subsidize continued rail operations is received,
an a iate certificate will be issued. Discentinuance
may net effected prior to the effective date of the
certificate.

$4. In Docket Nos. ABD-3 (Sub-Ne. 133X), AB-33 (Sub-Nos. 96,
97X, 98X, and 99X). and »9-12 (Sub-No. 184X), the exsmption
authority granted is ect to the additionsl condition that the
carrieris) comply with following tesms and conditions for
implementing tu!l use/rail banking:

(6): If an interim trail use/rail banking agreement is

!'t:: ’:ul‘?. i g mu“ $ .'l:‘;.::.
term © agreement , Tespons ty for
of, legal liabilicy uuu, out of the transfer or use
of (unless the user is immune from liability, ia which case
it ummywummmu-aym
liability), and the payment of any and all tames that may be
levied or assessed agsinst the right-of-wey.

(b) 1Interim trail use/rail banking is subject to the
future restorstion of rail service and to the user’'s

- 236 -




Finance Docket No. 32760

c:n:.ummg to meet the financial obligations f{-r the right-
of -way.

() 1If interim trail use is implemented, and
subsequently the user intends to terminate trail use, the
user must (i) send the Board a copy of the cover page of
this decision and the page(s) containing this Ordering
Paragraph 56, and (ii) request that Ordering Paragraph 56 be
vacated in relevant part on a specified date.

(@) If an agreement for interim trail use/rail banking
is reached by the 180th day after the date of service of
this decision, interim trail use may be implemented. If no
agreement is reached by that time, the carrier may fully
abandon the line, provided any conditions imposed are met.

S$S. 1n Docket Nos. AD-3 (Sub-Nos. 130 and 131) and AB-33
(Sub-No. 96), subject te the conditioas set forth above and
provided no offer for continued rail operations is received, a
CITU will be issued. Applicant may not effect t
material salvage until permitted under the terms of the CITU.

S6. Approval of the application in Finance Docket No. 32760
3. subject to the labor protective eeaunel’l:o.::co:t 2& l:l-!gﬂ
oe .o ’ .C.C. . 04-9

(1979).

$§7. The tracksge rights exempted in Finance Docket No. 32760
(Sub-No. 1) are su' .ct to the labor preotective conditions set
out in A
354 2.C.C. 605, 610-1%5 (1978), as Y
By.. lng . --Lease aAnd OREZALE. 360 1.C.C. 632, 664 (1980).

S8. The line sales ed in Pinance Docket Ne. 32760
to z::

(Sub-No. 2) are subject
out in
360 I.C.C. 60, 94-90 (1979).

§9. The terminal railroad contrel transactions exempted in

Finance Docket No. 32760 (Sub-Nes. 3, 4, S, ¢ and 7) are sudject
=0 the labor protective conditions set out in u;an_hg‘rh_-;
Sasszal-o-hrooklyn ZASSeXn Dist.. 360 I.C.C. 60, 04-90 (19.9).

60. The trackage rights approved in Finance Docket No. 32760
(Sub-No. 13) are subject to the laber protective conditions set
°ut ‘n LXD - e P
354 1.C.C. 6085, 610-15 (1979), as i

=s . 360 1.C.C. 683, 664 (1900).

labor protective conditions set

61. The abandonments and discontinuances autherized in
Docket Nos. AB-) (Su.-Nos. 129X, 130, 121, 132X, 133X, and 134X),
AB-8 (Sub-Nes. 36X, 37, 38, and 39), AD-12 (Sub-Ncs. 104X, 108X,
187X, 180, and 109%), and AB-3) (Sub-Nos. 93X, 94X, 96, 97X, 98X,
and 99X), are subicct to the laber protective conditions set out
an ° ‘ ’, <X 22 . "o 3.('.:. .1’
98-1 ’ 85’ .

62. Approval of the transactions suthorized in the Pinance
Docket No. 32760 proceeding and in the various embraced
proceedings are subject to the env tal mitigation
conditions set forth in Appendix G. :

63. All conditions that were reguested party in the
Finance Docket No. 32760 proceeding and/or J’ tgymsm
embraced proceedings but that have not been specifically approved
in this decision are Jenied.
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64. This decision slall be effective on September 11, 1996.

65. With respect to the proceedings docketed in Pinance
Mk.t ”.o 337‘0 .ﬂ‘ 33730 ‘.“'”‘. 10 2' :o ‘l ’o ‘: ’) .o ’l
10, 11, 12, 13, 14, 16, and 17): 3

. The requirement of an initial decision is waived pursuant to
49 U.S.C. 11345(f). The decisions embraced herein are final
decisions within the meaning of 49 U.S.C. 10337. Any

adminisctrative sppeal will be
49 U.5.C. 103271(g), on the basis of
changed

material error, new evidencs, or ially
circumstances.

By the Board, Chairman Morgan, Vice Chairman Sismons, and
Commigsioner Owen. Chairman Morgan, Vice Chairman Simmons, and
Commissioner Owen commented with separate expressions .

Vernen A. Williams
Secretary

CHAIRMAN MORGAN, commenting :

anazedustion

The proposed merger of the Union Pacific (UP) and the
Southern Pscific (SP) railrcad systems -- creat the Nation‘s
largest rail SR -- Stands as & true test of the
authority of the Surface Transportatien Board
transportation-related transactions that are
interest. In determining the public interest serger
case, tks Board must carefully balance the benefits flowing from
the consolidation against the anticompetitive consequences that
may result. In %is case, the transportation benefits are clear.
And although the anticompetitive effects of ing this
without conditions could be significant, the . through the
conditioning authority grasted by Congress, can and has imposed
conditions to address potentially significant adverse
consequences of the merger.

Throughout this merger proceeding, the Board has heazrd from
a broad cross-section of interests about the
both positive and negative, associated with
heard from shippers who support the
oppose the

parties have argued that this case should
there is & competitive problesm, you
nlutlmm it to th: o~
empt Oh ®more acceptable to government .
With all due respect, while that may be the easy answer here,
particularly given the oppesition. I do not believe that it is
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the right answer in this case. Government’'s role in today’s
world, in my view. should be to work in partnership with industry
€O empower it to takr the steps necessary to compete. -When

* private industry comes forward in good faith with what it
believes to be a stimulus for econemic growth and development, we
should not presume collusion in the first instance and dismiss
the proposal altogether. Rather, we must attempt to craft s
response that balances the many competing interests.

There are clear and real pluses to this merger. Pirst, the
merger permits UP and SP to realize tremendous transportaticn
efficiencies and other benefits. History has shown that
restructuring in the rail industry has strengthened the rail
transportation system in the form of better service and lower
rates, and this merger should be no excepticn.

Second, the merger ensures that shippers on the SP system
will continue to receive competitive service. Some parties have
argued that we should not be concerned about SP’'s financial
condition. However, the State of California, on behalf of its
shippers, and the United Transportation Union, on behalf of its
employee members, are worried, and the record., as discussed in
our decision, supports their concerns. Denying the merger and
Tisking a downsized SP or an SP broken up into pieces if not what
they want. And it is not & risk that we, as guardians of the
public interest under our statute, should be willing to take.
Rather, consistent with the statute, the Board should strive to
a.low the far-reaching benefits promised by this merger and to
save the SP system as a viable competitive force.

Hn::..-qo'l:‘
Some parties have argued that there is another simple,

Guick, and obvious way to £ix the potentially significant
corpetitive problems associated with this merger: divestiture.
Divestiture may be an obvious £ix to some, but it is not an
cbvious £ix for me in this case. Pirst. as presented, it would
be a drastic solution in this case, and one that we should pursue
enly if there is clearly no other viable altermative. Railrcads,
with their network economies, are different from other
industries, and taking away part of their network takes avay part
cf their economies of operation. As the Board’'s decision
demonscrates, there is clear evidence on this record that
divestiture of the sort suggested by some of the parties would
s:gn.ficantly undercut the transportaticn benefits and
elliciencies associated with this merger.

‘Henmw u‘:uu:m ls discussed 1:;&“ case
are far-reac , with ene proposal even suggest

divestiture of 1300 miles. This remedy .ru the harm to
be addressed, and it does not distinguish between those shippers
that will lose direct and indirect competition and those whose
competitive position will mot be substantially affected the
merges. Government remedies, under our statute or amy ot law,
should not overreach and must be spec’”ically tailored to the
identifiable harm.

Furthermore, divestiture is not necessarily simple and
quick. To the contrary, it could lead to mere government
intrusicn, more regulatory oversight, and, ultimsstely, meore
litigation when the unsuccessful suitors seek relief. B This is
particularly true given the fact that certain divestiture
proposals were not even formally sented in the record of this
proceeding. Divestiture here d mean ancther proceeding and
more delay, creating the type of uncertainty snd unpredictabilicy
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for business that the government of today, and certainly this
Board. are trying to aveid.

In short, divestiture poses substantial problems of its own
in this case.

ARRzoRziate Conditions

Divestiture, with all of these potential problems, might be
more palatable if there were no other way to fix the competitive
harm in this case. HNowever, there are other ways.

The applicants admit that there is wuch overlapping track,
and they have sought to address this competitive issue by
providing a private sector solutien through the granting to
Burlington Northern Santa Fe (BNSPF) of extensive trackage rights.
Parties have complained that those trackage rights will not
produce as much competition as an independen . 1 disagree.
BNSF is a strong competitor that wants te compete and that knows
how to compete. Trackage Tights are used successfully threughout
the industry. and there is nc evidence that, because of their
nature and scope, the trackage Tights here would net be an
effective competitive alternative. a8 the, record
shows, the trackage rights agreement provides significant
transportation benefits of its own. If managed properly -- and
the Board has the means and the mandate tO make sure that they
are -- these trackage rights can Teplicate $SP’'s cxuuug
competitive presence and can provide market discipline for the
merged UP/SP system.

The BNSF agreement is clesrly strengthened by the privately
negotiated agreement with the Chemical Manufacturers Association
(CMA! . However, the Board has concluded, and rightly seo, that
more 18 needed to address the potential competitive harm. The
Board has augmented conditions in the i ant areas of build-
ins and build-outs, transicads, new facilities, storage-in-
transit facilities, and contract service. We have responded to
the concerns of various shipper groups and specific wprn.
particularly western coal interests, plastic and chemica
shippers, and grain and other NAFTA trade. Our conditions are
carefully crafted te presesrve competitive alternatives existing
today wathout undermining the benefits of the merger.

We alsc provide for S years of oversight. Parties have
attacked oversight on the one hand 48 a meaningless gesture. On
the other hand, they have Criticized oversight as
overregulation. Which is it? The answer is that it is neither.
The conditions that the Scard bas imposed require the applicants
and BNSF to report periodically to demomstrate to the Board
the protective conditions are in fact working. The Board will
not depend upon shippers and affected parties to do its
monitering. If competitive harm becomes a problem, we can and
will act. The divestiture option will remain available during
the entire oversight period. The Board has taken this case very
seriously from the beginning and will continue to do so.

S.os.0¢

1 believe that our decision is a uluue.d one :!xnt
Tecognizes the many competing issues in this case. t preserves
the transportation benefits of the transaction, benefits that the
Board has a mandate not to ignore. ensures a strong and
effective competitive alternative for shippers and communities
served by §7 -- we owe them no less. 1t recognizes the
importance of the transaction to the employees, for it is they
who have much at stake. It Mitigates as appropriate the
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competitive harm without the risk ©f potentially more intrusive
governmental actiocn. It recognizes and atfirms the importance
and the benefit of market-based proposals and private secter
negotiations among the various d
community, including management and labor. On balance. this
decision is a sound cne: it Tepresents good government; it is
good for transportation: and it is good for the economy .

VICE CHAIRMAN SIMMONS, commenting:

1 was a member of the Interstate Commerce Commission when,
in 1906, that body denied the applicaticn of the Santa Fe
Southern Corperation to acquire and merge with the Southern
‘~acific Railroad (ﬁn). Arguably, many of the competitive

lems of the ill-fated SL. 3P merger exist in this case,
one to conclude that the two cases are similar. However,
I believe that it was irresponsible for some parties to conclude,
summarily, that the preoposed merger here is anti-competitive and
ill-advised merely because applicants’ lines are parallel.

Such an inflexible view with
narrow minded. More sucl an unyielding
present day industry

rger in this instance,

There are striking material differences between the two
cases that require additional examination Or analysis. Pirst,
unlike the applicants in . hare, at the outset, UP and $p
have identified areas that will face & reduction in competitien
and have voluntarily negotiated settlements that offer remedial
solutions. Secend, the applicants have factually demongtrated,
persuasively, that the economic forces in play today demand such
& merger. Now more than ever, shippers are Tequiring railroads
to prov.de seamless, single-line service, free of costly
interchanges and reciprocal switching.

Thus, no cne should be misled by opposing shippers whe
refuse to see beyend their singular concerns, thereby pitting
their parochial interests 8gainst a broader public interest that
demands efficiencies throughout the surface
transportation system.

Likewise, we should also net be misled by the self-serving
and centralized views of oppos railroads, who, after all, are
merely bartering for a greater slice of the economic pie.

Here, as in similar cases, the analysis must be -- what as a
whole is in the public interest. It is this analysis and none
other that controls the debate.

Railroads have made significant productivity . as a
result of the Staggers Act, I actions, and labor
agreements .

merger will further the product

the rail uduury.uo:r erchanges and excess

equi, ‘: mmxm ' u‘mlmm by“oh;"‘m‘i"umumuy
result ] e~ operations e

uninterrupted, seamless service.

the single fastest growth segment for railrecads is
and its transportatien Tequires certain

characteristics that UPSP can deliver. This will centinue to be

the growth segment for the industry. While carriers can limp
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along on the strength of their traditional commodities of coal,
lumber, grain, automobiles. etc., and have increases in revenues
and profits, they need new sources of traffic and revenues in
order to grow and attract €apital. Intermodalism is that source.
Granted, there are no large profits in intermodal service, but
that will change as the tratfic increases and railroads become
expert and efficient in delivering this type of service. 1in
order for the benefits of intermodalism to realize their full
potential, this merger should be approved.

Simply offering single-line service, however, is not enough
in the long run to attract and hold intermodal traffic.
intermodal transportation Tequires substantial capital
investments to ?nu efficiently, including large funds for
clearances, double- . _constant maintenance of track,
modernization of yards, labor improvements, all to move this
traffic at tcp-notch speed. The Boa~d’'s analysis places emphasis
on the important rohm.-mmu’mummm:m
goals of J:-uc intermodalism. As railrcads increasingly
attract S traffic, there will be less highway congestion,

i in air quality, reduction in accidents, and better
a8 workers spend less time in costly highway

intermodalism requires capacity and infrasttucture. The
t‘!n’ merger vuhgm;:: synesgies, network ‘:ﬁieu:ul. “‘1'
inancial capability that are necessary to Op intermoda
service. A -ombined UPSP will have thousands of route miles that
could be exp.oited for high Quality intermodal service.
Recognizing that intermodalism is the key for future growth,
spplicants have committed to invest $280 million in intermodal
terminals, and $500 million to upgrade key routes for intermodal
movements: the Sunset, Texas and Pacific, and Tucumcari routes.

I agree with cthe applicants’ insistence that their market
coverage is incomplete. As a result of the merger,
will have improved and sherter routes throughout the West, and
will operate on a level playing field equal to BNSF. The
railroad will be able to reduce hundreds of miles in travel time
in such areas as California‘'s 1-§ corridor, $P‘'s Chicago-Southern
California route., and se on.

UPSP makes much of the fact that the catalyst for this
merger was the consolidation of the Burlington Northern and the
Santa Pe. 1ndeed. I tend to agree that the BNSF merger was the
event that altered the compet.tive situation of the rail industry
in the West. It particularly changed conditions tor SP as that
carrier was not fully positioned to dea. with the competitive
impacts of the BNSF. S$P can continue the current situatioenm, but
given the low sos.s and operating ratios of BNSF and UP, the old
strategy developed by SP cannot achieve the intended results and
keep pace with the BNSF. It cannot USt cut rates to maintain
sxisting traffic or attract new traffic, that strategy would ealy
further cause SP's detcrioration. 8P would continue to exist,
but for the most part, it wovld effectively be eliminated as o
market foree. u‘muaolmhuumumtph T in the
sarket. UP and BNSF, because of their sheer sizes, wvill continue
to lowér costs, attract traffic and investuent, while SP will
simply fall further behind.

Parties opposing the merger ' that §P does not need this
merger to survive, that it can cemt to
alone basis and at

decent enough to satisfy investors, that is in
is the dominant or sole carrier, and need
not compete as vigorously. This strategy, while economically
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sound, would only further

being a competit
sP 3..14 provide

some markets,
lines.

ts are calling for divestiture of key SP
fy competitive problems. Conrail,
ndustrial Traffic League (NITL),
seek divestiture of various SP Toutes.
the ICC has never used divestiture of
a8 8 method to preserve
competition. This i1s so, in part, because experience shows that
divestiture is not a proper remedy in the context of the rail
industry. Divestiture has been ordered in grher industries,
where the merging partners are generally required to divest
themselves of a subsidiary or some other business not necessary
for the operatien of the core business.

ts of divestiture seek to destroy

system consisting of routes and corridors that are
vital to its core business of provi Tailroad transportation.
I have strong reservations against such a divestiture here, as it
would cause more problems than it would actually solve.
Specifically, the 8P’
of the value of what
break up of SP would not make sense.
divestiture would not benefit shippers, inaswuch as
single-line moves would become two-line or three-l
wiping out the efficiencies of single-line service. With a
merger, shippers will have the ion of using two financially
sound rail syscems, UPSP and - 1 am confident that the two
mega systems will compete fiercely. One only need look for
evidence in the Powder River Basgin and the intermodal business
from the Pacific Northwest to Chicago.

as opposed to
doubtful .

In my view, the proponents of divestiture have
and irresponsibly narrowed their focus on the preservation of
competition. But in so doing, they have ignored the special role
overall that healthy rail pPlay in prometing the public
interest. This perhaps can be said of no other industry.
indeed, the surface transportation industry case law,
precedent, and common ience, requires that no cne, inc
Federal regulators, should exalt or substitute the preservation
of competition, just for the sake of having it, over the
combination of other factors contributing to the public interest.

We should not forget that with respect to this industry, the
Nation‘'s antitrust laws do no more then help form the debate.
They do not control the debate, as the public interest standard
is much broader. gag , 396 U.8. 491,
at 506-516 (1970). 3 i it “lrﬁ ‘mtm u:: ﬁoﬁm
Tegulators can approve conso. tions t Vv te the
-::xm,hn- dss gansrally Sniced Stacea vy, 1.C.C., 361 U.8.

‘ Ld

um-wdhtutnlmummcmn T

produce a lessening of competition, as some lessening o
-”emuuea is a 1..:::1 and u:gu consequence of
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mergers, consolidations, and joint use of facilities that tend to
rationslize and improve the Nation‘s Tail system. ggg s
Y TT) O . 632 F.24 392, 39¢ (Sth Cir.

In this case, competition will be served with the
settlement agreements and the additi conditions recommended
by this Boarzrd. Burlington Nerthern Santa Fe has the ability to

1 peints. .
gha A as cxm-uzuu
competition extremely unpersua . Properly structured
and their terms reviewed by :L Board, trackage rights can
provide effective competition. Both hiscory and commen
experience upholds this positien.

Nevertheless, 8 isprudently argue that trackage
rights here will net feasible and that the competiticn offered
thereby is illusory, because of the so-called unprecedented
length in miles involved in the trackage rights.

Such arguments not only def good business logic, they alse
miss the pro-competitive lie £its to be derived from such
trackage rights. Nere, the trackage rights will not just allow
BNSF to te with the merged carriers for 12:1 traffic, they
will also allow BNSF to £ill links within its system and
provide it with the opportunity to add SP served shippers on to
its existing hauls.

To the contrary, some parties argue trackage rights
e tion here is set so high that BNSF will become less then
cu:mxuue. and as such, it will net truly offer competitive
g:cmuv:l to the me : U::: lm:u: t 48 90 remains :e
seen. But agency policy Alvays been to encourage parties
It is difficult to aceept
agreed to a level of compensation
to e«tfectively cut-off its competitive options
sources of revenue. Why agree to the deal? BNSF
could have joined others in protesting the merger and as such
been a formidable foe. Mecause of its financial strengths and
routes, BNSF is the best choice to serve those shippers in the
2-to-1 markets. If UPSF wanted little to no competition, it
could have chosen weasker carriers with limited geographic reach.

The Department of Justice is cencerned that the trackage
rights compensation is based eon usage, and would rather see BNSP
make a substantial payment up-front to serve as an inducement to

gorously compete in order te TECOUp its investment. While
initislly a provecative idea, I see no need to worry under these
circumstances about BNSP competing. It should be noted that BMSP
has substantial tuuma-nouuntummeu. That
system will connect or £ill in the g8ps with the trackage rights,
and hence additional traffic will help defray BNSF's existing
costs.

)1
otudy.
Besides being misleading on available commodities, the
also impose geographic Testrictions, failing to include
traffic flowing within Texas, Arkansas, and leuisiana.

’ uw”nu;m. protestants to the merger exclude
all traffic between Mexico and Texas, lLouisiana, Arkansas, as
well as all tragfic between Mexico or those States and points in
the Western United States and .
this traffic in comjunction with the western portion of its rail
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hetwork, but the opponents’ study excludes all of this tratiic
from their Calculations.

All in all, the handicaps cited -- trackage rights
compensaction and lack of sufficient craffic --. have not been
validated. Oppenencs assert that BNSF will be unable
significant market shares, which will render
the volumes uman:o achi
It is my view that ¢
crucial peint: whether
competitive as SP is on those FOoutes. According to
evidence of record, where there are parallel lines, and UP and sp
compete head-to-head, SP has the low market share. BNSF, which
uo!}m‘ e::u than SP, could garmer at hmg a.:m :uo amount of
traffic as A arger systes, cial strength,
and market share, BNSF has the ability to develop even grester
sarket share than $p currently possesses.

Nevertheless, in keep
past and SGNt, tO ensure tha
Board will actively moniter the
years. 1 want the applicants,
that we are very serious about monitoring.
Prepared to take further action should the BNSF not live up to
its common carriezr obligatiem to effectively ec?oto or if UPsSP
undertakes actions that impede BNSY'p ability cd compete.

Overall, the positions of DOJ and other commenting federal
Fegulators appesr to be based on ing :
become higher as the number of 5
sforementioned, this premise is
not readily apply to the railroad indus

The evidence is conclusive, that al
Class I railroads have fallen, prices, for

declined since enactment of the Staggers Act. There is neo
clearer sn example of this point than the healt competitive
omﬁ.m in the Southeast. where there are only two Class !
Tailroads.

By contrast. for the West, UPSP and the State of California
have presented persuasive evidence (much of which concurs with
the koard’'s own tracking over the years) that SP is the Jrd place
Tail carrier in many markets, and as such it contributes very
little to the level of Competition in those markets where it is
the third carrier.

Similarly, much as been made cf the fact that Southern
Pacific is net » "failing fizm*. Whether it is » failing firm or
not, SP is certainly o Very weak competitor. It camnet come nsar
to m«mmmmwmmuuwuupuu
uruumo. Without investments in pPlant and equipment, sP
wvill continue to fall further behind its competitors. There is
evidence that in many markets where SP competes with BMSP and 0P,
it 19 sisply a marginal pPlayer. Mot enly are 8P's shippers
threstened with continuing poor eervice, but its thousands of
employees risk losing their jebs. That possibility is why sp
m.sgo‘ employees support this merger.

Shipper testimony confirms that in meny markets, sp is
unable to meet the service demands of cuz:n This mesrger will
produce efficiencies that would increase competitive
significance of SP's assets in the sarketplacd. This point is
key to understanding what drtnouu-u'un‘uounn
shipper support. Undoubtedly, $SP has Very attractive assets and
key routes, that with shrinking capital and
competition offered by BNSF tnessed
shippers BNSF has acquired gines its merger)
fanagement is not in & posirion to fully exp
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linger and hope for better times to appear, I believe, weakens
the carrier further, and as craffic patterns adjust or alter as a
consequence of BNSF and UP‘'s relentless titive activity at
the expense of SP, the value 8 would greatly
diminish. DOJ claims that SP can continue to offer the same
price-quality combinations it offers now, and that SP's positien
relative to the two other carriers would net if we de

the merger. MNowever, logic dictates that without substantial
infusion of capital, SP will be unable to continue to provide
those services in the few markets it has been able to do so. A
rational 8P would concentrate on

it has a competitive advantage

BNSF grows even more efficient.

Lastly, I believe that the transactiecn will strengthen the
country’s national defense. The Department of Defense supports
the merger realizing that it will result
strong rail netwerk whose

+ A lack of
capital investments haspered $P’'s ability to provide
efficient and u-x{ service to the military. The |erger will
x?m” ﬁuty wvhile alsc offering an slternmative to the service
of ¢ . ; ’

In sum, I believe that this merger will result in tremendous
benefits and enhancements to the Nation‘'s economy. The founders
of the Nation’'s railrosds were individuals of vision. Because of
their foresight. the country weat om to sreate the world’'s most
efficient transportation system, which in turn belped to create
the world‘'s most powerful industrial base and strong agricultural
economy. This merger will continue to advance our strong
manufacturing and agriculture sectors, and strengthen this

nation’s competitiveness in the glebal econowmy. The benefits

enunciated are resl and will vn&u shorter routes, new

services, lower costs, better car lml ,» and more efficient
W,

operations. Farmers served by UP ind nev markets for their
5 T8 in Utah and Colorado will be able to
© utilities because the SP has al
invested heavily in expanding the market for western coal, and UP
will not do enything to Jecpardize that success, especially since
a substantial amount of that coal 8 o Asian sarkets.
Chemical and plastic shippers £ with the loss of a
ternative, will have the services of BNSP through
- Although many of these manufacturers
consequences of the merger, BNSF will want to provide
service just to increase its own market share and revenues.
Captive shippers have the added protection of
mnhutmanu complaint against the UPSP with the
. Add thac to the fact that the Board will smonitor the
transaction for the next five years to determine if BNSF is
offering viable competition.

Finally, I want to perscnally commend the applicancs here in
an addicicnsi area. Specifically, I sm confident that in the
future we will look back at this entire episede -- at the
continyed advancement of the surface transportation industry --
88 & sterling example of s moment in time where railroads,
shippers, arc “ubor™ met at the conferemce table beforehand,

i 1 believe that the Labor Unicns
commendation here. labor should take
of commitment it exacted from UPSP .in re
interests. The level of commitment
Labor is a credit to Laber‘'s dili
T balance between its interests and thne overall
m!te benefits of the merger. History will show g’u ’
continued. ..
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and forged a marvelous parket based privatce solutien to further
the industrial interests of this nation. That, coupled with the
very special measured expertise of the dedicated staff of a
beleaguered but valiant Federal agency, has produced an excellent
result chat will benefit the public for decades to come.

COMMISSIONER OWEN, commenting:

Since passage of the Transpertation Act, 1920, it has been
the public policy of the United States to encourage railrecad
mergers and censolidations that are in the public interest.’®
The 1930 congressional dirsctive was restated by the
Transportation Act of 1940, which provided that railrcad mergers
and consolidations be °*ronsistent® with the public interest.
Again in 1976, Congress encouraged "efforts te restructure the
[rail) system on a ®ore sconomically justified basis, mxus”
- . . an expeditel procedure® for mergers and consolidations.
And in 1980 zad again in 1995, Congress voted to retain in the
interstate Commerce Act the provisicn that mergers and
consolidations among two or more Class I railroads "shall® be
approved if they are found by the Surface Transportation Board to
be °consistent with the public interest. " ’

The recurring term °public interest® may be found in the
National Transportation Policy, which instructs the Surface
Transportation Board to promote safe and efficient rail
transportation and to foster sound ecomomic conditions.’® The
Supreme Court has held:*”

The term public interest . . . is not a concept without
ascertainable criteria, but has direct relatienm to
adequacy of transportation service . . . [and te) best
use of transportation facilities . . .

Congress provides us with additional direction --
specifically, that five factors be considersd when Teviewing
railroad merger and consclidation applications:’®

(. . .continued)
Labor's participation in the debate resulted in a win-win
situation for everybedy.

#2  Transportation Act, 1920, 41 Stat. 456 (19320).

¥ Transportation Act of 1940, S4 Stat. 099, 905 (1940).

3¢ Railroad Revitalization and Regulatory Reform (4-R) Act
of 1976, 90 Stat. 31 (197¢) at Sectiem 101 (a) (2). ,“{.,“'3, =
$95, 94th Cong., 2d Sess.. January 37, 1976 ac 3¢, T O

% gstaggers Reil Act, 94 Stat. 1998 (1960), and 1CC
Termination Act of 1995, 109 Stat. 803 (1998), now codified at
49 U.S.C. 11334 1(e). ’ ¢

% 49 U.8.C. 10101.

** New.Xork Centzal Sscuzities v, United Sctaces, 287 U.8.
12, 35 (1932).

0 49 U.S.C. 11324 (D).
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1) The effect of the pProposed transactien en t* .
of transpertation to the public; 2) tae effect
on the public interest of including, or failing to
mmxununummamxmu

the !tw transaction; 3) the total fixed charges
Tesulting from the proposed transaction; ¢) the
interest of rail carrier employees affected by the

pProposed transaction, and; §) whether the proposed
transaction would have an adverse effect on competition
among rail carriers in the affected Tegion or in the
national rail systes.

The new purpose was expressed in unequivecal langua
i uneunltmn:maupxulmute"m
transportation service.

The Court later held:®

Congress has 1 uwade the maintenance and development
of an oeeuue:?' and efficient railrecad System a matter
of primary national concern.

directed that railroad
be measured z a different

(TIhere can be little doubt that the [(Surface

ation Board) is not to measure ls for
all-rail or all-meoter (mergers and consolidations) by
the standards of the antitrust laws. :
authorized such (mergers and) consolidations because it
recognized that in some circumstances they wers
Sppropriate for effectuation of the Mational
Transportation Policy.

With regard to this alternative test for railroad mergers
and consolidations, the Court observed:

(The Surface Transportatien Board] must estimate the
Scope and appraise the effects of the curtailment of
competition which will result from the proposed
cmeudaue: and consider :hu u?g with the A
advantages of improved service, sa er operation, lower
Costs, etc., to determine whether the consolidation
vtﬁ assist in effectuating the over-all transportation
poldicy.

% Naw England Divisions, 261 U.s. 184, i89 (1923).
" &saboazd Air line R, Co. v, Daniel, 333 U.S. 118, 136
(1248).

™ Melean.Txucking Co. v United States, 321 U.S. 67, 8¢-88
(1944) .

™ 24, at 97.
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sergers and consolidations against the competitive harm. Por
example. in 1965 the Court ruled:™®

It matters not that the merger might otherwise violate
the antitrust laws; the (Interstate Commerce)
Commission has been authorized by the Congress to
approve the merger of railroads if it makes adequate
findings in accordance with the criteria . . . that
:uch 8 merger would be ‘consistent with the public
necerest. ’ ¥

Again in 1970 the Court held:®™

We do not re whether the merger satisfies cur own
conception of the public interest. Determination of
the factors relevant to the lic incerest is
entrusted by the law primarily to the (Interstate
Commerce) Commission, subject to the standards of the

governing statute.

In fact, twice in recent years -- in 1980 and again in
1995 -- Congress rejected suggestions that it shift to the
Justice Department regulat authority over railroad mergers and
consolidations. ™

[The Justice Department approach] weuld likely be gquite
different, as it probably would assume chat (more
railroads rather than fewer railroads) produces the
best service for users. This is not always tzue. In
some rail markets there may not be sufficient traffic

{ multiple carriers, in which case service to

0
all shippers may suffer.

The Supreme Court agrees that railroad mergers and
consolidations be approved not just te protect financially weak
railroads, but to make rail operations mere efficient and more
competitive with trucks and barges. As the Court cbserved in
1970, rail mergers and consolidations are not te be confined °to
e:::;:n.t#m by which the strong rescue the halt and the lawme,*
a :

(A] rail merger that furthers the development of a more
efficient transportation unit and one that results in
the Iea.u.a' of a ‘sick’ with a strong carrier serve
equally to promote the long-range objectives of

When railroad cperations can be made more efficient and less
costly, the savings are shared through lower freight rates -- or

"™ Ssaboard Aix lLing R, Co. v, Uniced Staces. 382 U.S. 184,

186-157 (1968).

"™ - pann-Cencral Merger and MW Inclusion Cases, 309 U.s.

406, 490-499 (1960).
™ epadministration’s Rail Merger Position Hit by AAR, 1CC
in Senate Hearing,* : ., June !l. 1379, at 10; and °DOT
Mergers, * Iraffic Morld

Says Justice Should Review Rail , January
30, 1995, at 10. '

™ eadministration‘'s Rail Merger Positiem Hit by AAR, ICC in
Senate Nearing,* Ixaffic Morld, June 25, 1979, at 10.

™  Nerzhern Lings Merger Cases. 396 U.S. 491, 508 (1970).
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a forbearance to raise those rates -- which are reflected in
lower consumer prices fof everything from electracity to
automabiles to food to clothing.

These public benefits, however,
compatitive h::ni and the m:z:ec =
authority to mitigate competitive harm impos
©f reascnable conditions, such as trackage ruh::?

i In this decision, the Surface Transportation Board has
balanced the verifiable public benefits of the proposed
::nuc:;ea : :
te

mmxunmmummm:m.u T will
result in broad public benefits such as substantial ":uxu
cost savings, improved rail service,
for Southesn

is &
as n!l
Pz

:::“.tm. More ct!teil:t.

tTY more competitive
more secure. Purthérmore
from the highway, relieve t
accidents, save lives, de

trucks, conserve fuel and improve the
worthy public goal.

Nonetheless, this agency is cbliged to consider the
likelihood of competitive harm. Indeed, competitive harm is
likely to be ~~gtantial in certain important markets.
Therefore, we imposed extensive conviitions to mitigate that

Among the condirions is a five-ysar oversight
merged railroads as
which is being given
reports to
authority to
and

w:m:a £0 oversight, there are two specific issues that

are pe prablems in the railread industry and that I do nmot
intend to treat lightly if they recur as a result of this serger.
One is the freight railroads’ treatment of Amtrak passenger
:niu; the other is the railrcads’ respect for their uniocnized
employees.

™ 49 U.s.C. 12324 (c).

™ The requirement that Amtrak passenger trains receive
priority Mtﬂ; by freight railroads is found at Rail Passenger
:rv:co :::(.f(:,"' 84 Stat. 1327, as amended through 1982,
ctien e} s
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the part of the applicants o tranglate

Telations, I noce that this is the only
history to Teceive wi

The licants entered into a aumber of good-faith
m::’::u :hu:u "uuleam ‘: in meg’.e heu‘“ud:-
vowed to cooperate ement . € pledges
vers made in a series of loetmm the applicants
and their unions.

Among thoge Pledges is that the applicants will uge the
immunity provisien of 49 U.s.C. 11341 (a), now 49 U.8.C. 11321 (a),
ealyteuokthuo'ehnguueen ive
that are actually “necessary* s ssary*®
tO mean °required transaction and noc merel

eviag cost Savings or, as a federal
. "merely to transfer wealth from employees to

The very fact that the licants hu- matter
Positively g their m:’v’dtb the m.“‘l‘rmatxea
Union is evidence :htthoumhn purpose of
implementing agreements is - tion of a merger or

ven

ble more
American Competitiveness in world
markets and more secuse jobs.

* I3 recent months, Unien Pacigic stockholders
been asked to ive m:uua!:hmjmdn
umnu-’uu::xm. Wmm

Union Pacific has Regotiated in good faith and enterec inte
ionary agreements have gone the GXtra mile with

mumméaecm.
uwummaue = the

' “The steckholders
capitalists -- are to be em!n:mu‘. Capitalism {s about
building and Creating. 1t vays has been; it alvays will be.

* geg, Lo :
M caces. n“:,. u:“' 814, :‘“- - - 1993). The D.C.
reuie (at T, "at a ¢ &1 arrangement cannot
be considered fair if it modifies a collective bargaining
agreement more than is Recessary to effectuace the transaction.
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This decision covers boch the Pinance Docket No. 33760 lead
mmzenua.m dings: PFinance
Docket MNo. 32760 (Sub-No. 1)
" 5 .‘.4,. . an O <Y Von '!!'."!",!.’!' ! &<l viv=Y Vou
— " b g Par e o 4 e UZIiners an  Maws b e =g 3 of
Fiaance Docket No. 32760 (Sub-Mo. 3= gt ii-MAiluay Con
- . LY Vola L) . 4 .- m e

» Bnian P ERAS _Comman.

RY » « Ty ‘

VXD D

AT

No. 32760 (Sub-Ne. 4), It

"

) LA DY,

Docket Mo. 33750 i g

Docket Mo. 32760 (Sub-Mo. §), Or

Mi880uTi Pacific Railroad coer oy,
Qusden-Canden Line 1o Clack R
.*' .. . ‘ L ~ ’

£18 Rallzaad  ramems
No. 132%) oad Commany.tabena.
KS; Doei 3X) ANl _Pacific Bai) ~mag

ifazaan Davis and : : : . Mo. AB-3 (Bub-
No. 134X), Misse.

-
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VAR

Jasmmiicn: Traun-picaruts .
No. ”00 |m-l¢ 3‘8). dhe l

le. M-' llub-

iY==

Doem le. n-u (lub-!o. 1..).

VALY V- 0L = o

RME -y mg “. Al-u (. ..., ;.'x,, '
A IIADARGEEACASE - W TR T T . -7 ,, 33
(Sub-No. 93X), Unian TR T y— s o A
X EMBLion - -Wh 1 erion-Colima Junersie 9 . S
QLIL i Docket .9 ”033 (M- . “3). 'm
¥ : alin 9

RANY > o w-) [

28 10 Alamada Coante Ay nuu: No. 2833 (Bub e n.
Iniar i Railroad Cao P ow

mﬁm ; nuk.e Iﬂ. ”'33

(lubolo. 97%), Uoior i Rl lroad Co=na’
e - o DR CRmD - "ﬂ'.'m‘m =9 49! : Docket

<

No M-!l (lub-lo. l.l) . BRigL fis Railraad se
dw mtmmrrw
=133 : m& IO ”-33 (Sub-¥o. 99X), Unign

Lzo4ad ANV . o
mmrmmm

Doen: No. 32760 (Sub-No. u). an--Can
EADERAL MERS : rm Docket !a. 331“

(Sub-No. 11), RemmE - :
Finarce Dockst Mo. n-m (Sub-No. 131, Responiive Aog

) REORADY : fm. Doeu.c Ne. 337‘0 (SHD-IO 13),

Bfje« I'N . { L OO e

rxuneo mz No. 33760 cm-n ua. aplicacion fe ~

ied LIV

VAX Y.

No. 33760 n 18), Aeapor - Ta:
"':nmu

Docket No. 33760 (Sub-No. . 16, Bam "
g‘“;%m ﬂmco Deeu: le. nuo (m-

3  In Decision No. 29 (served April 12, 1996), the
responsive application filed by Cen-Tex Rail Link, Led./South
Orient Railrocad Company, Ltd. was rejected as incomplete.
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APPENDIX 8: ABBREVIATIONS

The Alton & Southern Rail
Association of American W
Arizona Chemical
OP Acquisitien Corporation
ﬁ:m&m&. of Laber ngr’:eu'nu £
e
Industrial

Ine.
Arkansas Power & Li Company
Allied Rail Unions e
Amari Train D:..‘nuluu Despartment, BLE
can .

Austin Railroad Company, d/b/a Austin Northwest

Railroad
3C Rail Led.

Srandt Consc
Business Econc=

©f Railroad Signalmen
411, ted

Col ive Bargaining Agreement
Copper Basin Rasi

Company
- Chicago Central & Pacific Railroad Company
. Coalition for Competitive Rail Transportation

Cenctral California Tractiem Company
Colorade Deparrment of Public Health ang

Canadian Pacific Limited

. .c.acullmriumm
. cst! Public Service Board of San Antonio

Sscvscscssssrennsn s

*reccearesrsennns

Pub
The gg'uum Associatien, inc
tien, .
7 cotporacide, G Fruseporacien, ine.. cxy
ratien, on, oo
Intermodal, Inc., and Sea-lLand Sesvice, Inc.
Centralized Traffic Comtrol
Celorade Wheat Adninistrative Committee

ic Utilities Commission of the State of
ornia

... Daketa, Minnesota & Bastery Railroed Corperation

of Defense
of Labor
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The Denver and Rio Grande Western Railrocad

Cempany
Environmental Assessment
The Enid Board of Trade
Econcmic Development Council for Greater
spr ield
Elgin, Joliet and Rastern Railway
Environmental Impac:t Statement
ESI, APLL, and GSU
United States Environmental Protection Agency
. United States Environmental Protection Agency,

Ferrocarriles Nacicnales de Mexico - Region
Pacifico

tion
Gulf States Utilities Company
Georgetown Railrcad
Grand Trunk Western Railroad

Gateway Western mxn{ m
> 4

tion
x:'\.nycza Jﬁog\nl ”.ceunetl b ¢
13% opment . Ine.
Herfindahl-Hirschman lndex

Iowa Department of ation
i::hoxmhy Commission/ldaho Whes: Commission
. Ine.
International Brotherhood of Teamsters
Illinois Central Railroad Company
Interscate Commerce Commission
intermodal Container Transfer Facility
ldaho Power
IES Utilities
Illincis Power
Intermountain Power
The Ianternational Company
The Institute of le?p Recycling Industries, Inc.
Industry Urban-Development Agency
e S S N .. Joint Ilntermodal Terminal
JsC Joint Shippers Coalitien

Louisiana and Delta
Lower Colorado River Authority and the City of

Austin, TX
Railway & Mavi

Incorporated, d/b/a Leonghorn
lengview, Portland &
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Minnesota Department of Transportation
Company

epost
v vevossn Mountain-Plains Communities & Shippers Coaliitien
Missouri Pacific Railroad Company
Montans Rail Link, Ine.
. MRL's Acguisition
Montans Wheat and Barley Committee
North American Free Trade Agreement
. North American Logistic Services
National Corn Growers Association
North Coast Railrosd Authority
:::t:n: nm.:a-u:x“ Policy Act .
tional Iaduste Transportation lLeague
Notice of Interim Trail Use cr Abandonment
... Norfolk Southern Corperatien
. North Valmy Statiem
seeeece.. Offer of Pinancial Assistance
....... ¢esceee.. Oklahoms-Kansas-Texas Railroad Company
Olin Corporation

PG
Proportiocnal Rate Agreement
Powder River Basin
........ ¢eees... Pionesr Raileorp
Public Service Commission of the State of Nevada
Public Service Company of Colorado
Port Terminal Railway Association
portland Traction “'!""
Portland Terminal Railrecad
Quantum Chemical Corporation
Rail Cost Adjustment Pactor
............. ... Railroad Commission of Texas
Rioc Brave Posc and Ric Brave Jasmin
Railway Laber Act
Chicago, Rock Isiand and Pacific Railroad Company
Return on lavestment

.. Southern California Regional Rail Authority
-+ San Diego & Imperial Valley Railrocsd
| The Atchis mm S G Railway Company
sen, ta vay
Serenata Parms Rquestrian Therapy Poundation
... Storsge-In-Transit
stimson Lumber

. SPR, SPT, S8M, SPCSL, and DROMW
. SPT, SSM, SPCSL, and DRGW
. Springfield Plastics, Ine.
Springfield Plastics, inc. and BSrandt
Consolidaced, Ine.
r‘i.“%.ii‘” of the Plastice’ Industsy, Ine
ety ¢ 5
: :ou:hun :“::t uo::. Truc:ing Company
acific 3
Sierrs Pacific Power Company
8PP and IDPC
seeseseess. Southern Pacific Rail Corperation
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Southern Pacific
South San Antenio

ion Maritima Mexicana
Trailer-on-flatcar
Toledo

. Peoris & Western Railwas Corporation
Agresmant v

c:!:.‘l’n‘u Department, AFL-C10
Texas Utilities Electric Company
Texan Utilities Mining
PEC iveness b okn faikig Union Carbide tion
Union Pacific UPC, UPRR, and
up UPRR and MPRR
Union Pacific Corperation

Union Pacific Motor Preight tion
UPRR, UP ..... P Union Pacific Railrosd m’h -y
UR

ilread Cost em
g:::: :utu mtn! :r:':tcultm
t tates Oypsum Company
United tion Unien
Viacom Intermational Iac.
Wisconsin Central Letd.
The Western Coal Traffic League
Wisconsin Rlectric Power Company

Weysrhaeuser
Wemen Involved in Parm Rconomics
gl o R T

&
The Western Pacific mmu Company
Wisconsin Public Service Cozporation
Westezn Shi Coalitien
Wichita, Tillman & Jacksen Railway
Willamette Valley Railrecad
Yolo Shortline Railrcad Company
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APFRMDIX C; SUB-NO. 1 TRACRAGE RIGETS

.ne trackage rights provided for in the BNSF agreement (not
uean’m uuu’:u:y t:::mo‘rxn:c pmt:u :ei“u the OMA
agreement) asre cove notice of exemption £5 in
Pinance Dockst No. 32760 (Sub-No. -1), and are divided inte six
categories: Western Rights; South Texas
Rights; Zastern Texas/louis Trackage Rights; Houston., TX. to
Memphis, TN, Tracksge Rights; St. Louis Ares Coordinations; and
Trackage Rights Grants to UP/SP.

Nestern Trackage Rights. BNSF will receive trackage rights
over UP: between Salt Lake City, UT. and Ogden, UT; between
Salt Lake City, UT, and Alasen, WV; between Alazon. WV, and weso,
NV; between Weso, WV, and Stockten, CA; between Riverside, CA,
and Ontario, CA; and between Basta, CA, and Pulleston and
La Habra, CA. BNSF will Teceive trackage rights over SP:
between Denver, CO, and Salt Lake City, OT;
and Little Mountain, UT; between Alaszen, WV
between Weso, NV, and
Sacramento and Oakland);

mo7enent of overhead traffic
local access to industries served b; UP and SP and no other
railzroad at the fol points: » UT; Salt Lake City, UT;
Ogden, UT; Iremton, UT; Gatex, UT; Picneer, UT;
Garfield/Smelter/Magna, UT sailway) ;
Geneva, UT; Clearfield, UT; Woods Cross, UT; Relice, UT;
Evena, UT; Little Mountain, Weber Industrial Park, UT: points L
on paired track betwesn Neso, NV, and Alagzen, NV; Reno, WV
{intermodal and automot.ve only); Nerlong, CA; Johnsen Industrisl

South Texas Trackage Rights. BNSY will Teceive trackage
Tights over UP: between Ajax, . _and San Anteonio, TX; between
Houston (Algoa), TX, and Brownsville, TX: between Oden, TX, and
Corpus Christi, TX:; between Ajax, TX, and Sealy, TX; between
Kerr, TX. and Taylor, TX; between Temple, TX, and Weeco, TX;
between Temple, TX, and Taylor, TX; and between Tayler, TX, and
Smithville, TX. BNSF will receive tnn‘g Tights over $P:
between San Antenie, TX. and Fagle Pass, ; and between El Paso,
TX, and Sierra Blanca, TX. The trackage rights specified in this
paragraph are ghts for the movement of overhead traffic

ImcueoMsutunmdbywmn
Marlingen, TH; Covpus ChELers il
’ : Covpus e, F
Christi, TX; Sinmtem, TX; Sa» Antemio, TX;
(LCRA plant); Wace, TX; and poi.nts on the
Sierzs Dianca, TX - Ll Paso, TX. line.

Eastern Texas/Louisiana Trackage Rights. BNSP will receive
trackage rights over UP: between e, LA, and West Bridge
Jet., LA; and between West Bridge Jet., LA (MP 10.2), and the
Westwego, LA, interwodal facility (MP 9.2). aNSP will receive
trackage rights over $P: between Housten, T%) and Iows Jet., LA;
betwees . TX, and own, TX; between e, LA
(MP 16.9), and West Bridge Jet., LA (MP 10.5); and over Bridge
Ne. S5-A st Housten, TX. The trackage rights ified in thie
paragraph are bridge rights for the movement overhead tratfic
only, except for local accass to industries served by UP and SP
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and no other railroad™ g the gollowing points: Baytown, TX:
Amelia, TX; Orange. TX: Ment Belvieu, TX (Amoco, Exxen, and
Chevren plants);: Elden, TX (Bayer plant); and Marber, LA.

Nousten, TX, to Nesphis, TN,
Teceive trackage ri =
ve ¢ :s'uu over SP:
Nousten Oaks, m cxznlnd. TX, and
nn:kzzuzi .:h m‘::::o: :::auw. AR, and Briark. AR.
trackage 7. 8 spec. 8 paragr
the movement of overhead tratfiec omly,
industries served by UP and 8P and no
following peints: Camden, AR;
Baldwin, AR:; Little Rock, AR;
East Little Rock, AR; and

St. louis Area Coordinations. BNSY will receive overhead
trackage rights over UP in Sc. Louis, MO (between Grand Avenue
and Gratiot Street).

UP/SP will receive
between Clemult, OR, and Bend, OR

e ween Barstow, CA, g ibjnn, a"
(overhead rights enly) ; tween West Memphis-Presley Jet.,
(overhead rights only):; between Ssunders, WI, and Superior, WI
(overhead righcs only, with access to MERC Dock in Superior); and
over the Pokegama connw.ctien at Saunders, WI (i.e., the southwest
quadrant connection at Saunders, including the track between BN
MP's 10.43 and 11.14). UP/SP will retain tracksge rights over
BNSF: at Keddie, CA (MP 0 to MP 3; to turn equipment; UP/SP will
retain trackage rights between these mileposts over the Bieber-
Keddie Line to be sold to BNSF) ; between Dallas, .TX, and
Waxahachie, TX (overhead :s!m and exclusive right to serve
local industries: UP/SP wil retain Tights after sale of
the Jrllas Line to BNSP) ; and between lows Jet., LA, and
Ave asinle, LA (overhead Tights and the right to
ind..tries, with right for Louisiana and Delta
as UP/SP's agent between lowa Jet. po L&D;
vr/g' :,zn retain trackage rights after sale of the Avendale Line
to .

'®  As respects the Eastern Texas/lLouisiana trackage rights,
the Sub-¥o. 1 notice filed by applicants refers to *local access
£o industries served by UP/SP and no other * ARS
UP/SP-26 at 004-00S and 060-061 (italics added). The context,

o and all concerned have understoed, that the
n!c’ﬁﬁ.mmuhu1wmumutuumd
by UP and 89 and no other Tailroad, ass. g.4.. UP/SP-23 at 338.

w Mmombuizu.ﬂ.uh.'li..ﬂ.
:1m¢.:unb-n.xmutuubym:umu-ouz
access to industries served UP/SP and no other railrocad,®
Roveves. inc.otes: end oi] eoiaiics tdded). he comtex:. che

. (. <ates, o 3
ntmmmuhulmxmu e® served
wwwnmum:uunu.m.u.. UP/8P-22 at 327.
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AMMArY. As explained below, the merger will result in

Ciear transportation benefits that will ensure competitive rail

service for commodities that are sensitive to intermodal

muuu. and improved service to all the commodities atfected
serger. :

i. Impzeved Reu s
wt:m-ma-ml. UP/SP will be able to assemble
mnctwmnumvuunntomaut:u shortest
as well as fully competitive
routes from Oakland and Stockton to the South Central region, in
competition with ENSP, which previcusly had the best Toutes in
those corriders.

$P has the most direct route
Ogden, UT, while UP has the most
rged systes will
han eithe ing permi U';';:; -~y u:;.mtm.:
t @ T exist route, ceing to mat 'S now-
dominant intermodal service.

BNST will gain a new trunk line traversing the Central
Corridor between Northern California and Denver,’ providing access
to western natural rescurces industries and shippers to and from
Nevada and Utah, and routing flexibility for intermodal and other
tratfic between California and the Midwest.

Southern California-Nidwest. The merger will make SP's

route between Southern California and the Midwest more

Between los les and E1 Paso, SP's current route
is seversly congested, and has not been able to provide
adequate capecity to meet its shippers’ needs. PFrom 21 Paso into
Kansas, $P's route lacks Centralised Traffic Comtrol and adequate
sidings. Teo the entire route, UP/SP will spend more than
$360 million--funds that SP has not generated, and cannot
genarate, on its own.

Pacific Northwest-Texas. BNSF now has the only direect route
between the Pacific Northwest and Texas. The merged carrvier will
link the UP and $P route networks in Texas with SP's soute from
Ft. Worth to Denver and UP’s routes from Denver te Otah, Idaho,
Montana, Oregon and Washington. This will make UP/SP a real :
competitor for this traffic and provide entirely new single-line
services to shippers in the Iantermountain West.

Colorado/Utah Coal Route. SP carries growing volumes of
coal from Colerado and Utah to the Midwest on two alternate
circuitous routes. One route climbs Tennessee Pass. the nation‘s
steepest main line grade. while the other uses a crowded joint
line with BNST along the Pront Range of the Rockies. Toutes
require helper locomotives. UP/SP will be able te rercute this
traffic dirvectly east from Denver to Kansas Cicy.

Ransas Ci . UP currently sust handle increas
wlwumm‘:mmmzm :ht"
o t-u:.:ny:mzuu.

2:"‘....."".‘&.-.. enly for cosl and grain
ts, not y for
n»tummmmmm,uz

California-lLarede. Trade bstween Califernia
offers great promise under NAFTA. UP’s route from
laredo, the premier Mexican gateway, vis
reduced by 1,000 miles. SP
ineffectively, to move intermodal
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Antonic. The merger will permit UP/SP to link $P's line from lLos
les to San Anteniec with UP's line to laredo, providing a very
efficient route for this gTowing business.

2. BExpanded Single-lime Service:

Canada/Pacific Northwest-California/Mexico. Western Canada
will receive much-improved rail links with the United States and
Mexico. Substantial parts of the Pacific Northwest, including
Seattle/Tacoms and the Vancouver/Alberta Canadian gatevays, have
never been connected to Califormia by a direct single-line rail
route. The merger and BNSF agreement will create both a UP/SP
tu ) zail ions to n‘“ meqcx.’ fu"’“”'
offering new opt ppers a titive
alternative to water and truck tTanspores -ion.

UP/SP will offer mew single-line service between many UP
points in the Northwest and many UP and $P points throughout
California, Arisona, New Mexico, and West Texas (including the
Mexican gat of Calaxico, Nogales, and £l Paso). Eastbound
craffic will alse gain a shorter route, via Colorsido and the
Texas Panhandle, to Dallas, Houston and New Orleans. BNSF will
have nev single-line routes from the Vancouver and Sumas gateways
to California, the Southwest, and the San Diego and El Paso
gateways to Mexico.

Competition will also be luea.u. for traffic moving in
interchange with CF via Duluth/Superior and CP via the Twin
Cities because all 8P points will now be accessible on a single-
line basis from those interchanges.

California-Gulf Coast-Midwest. As a result of this merger.
California will be connected to the Mew Orleans gateway and
parts of the Texas Gulf Coast by a second single-line rail route,
as BNSF will gain its own line to New Orleans and access "o
Corpus Christi, Brownsville. and numercus competitive points

along the Texas coast.

BNSF also will gain direct routes between Houston and
Memphis and Nouston and East $t. lLouis. These routes, which will
link with existing routes in the South Central United States,
will make BNSF better able to compete for Gulf Coast
petrochemical shipments to the Midwest and Northeast. BNSF will
also have extensive new access to customers in Arkansas.

Nexican Gateways. (Brownsville, Eagle Pass., Laredo,
El Paso, Nogales, and Calexico). Llaredo is the premier Eastern
Mexico gateway because of its excellent m:;nﬁ:.:m and
L access

n:ue-a: for 8P for Laredo traffic routed
ill also be new single-lins intermodal and

lLaredo and the West Coast. Shippers via
rail alternatives, with UP/SP
Pacitic

ENSF will also Tights accee<s to Brownsville,
and shippers will single-l access to B3i4F points via that
gatewsy, rather than having single-line access emly to UP and SP
points. ‘At Zagle Pass., the settlement will convert ENSPF's access
from haulage via a Caldwell junetion to more direct trackage

- a6 -
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rights, efficiently linking Bagle Pass with all ints on the
BNSF system, including New Orleans. BNSF will also serve san
Antonio en routs to Eagle Pass, which will allow it to mount a
more effective operatien.

1

; International Markets. The UP/SP "erger transaction will
tm:: the - of m"mriega econemic mmuua‘nbm‘ god
in t agreement greatly strengthening cowmpetition for
traffic to and from both Canada and Mexice. The propertiocnal

will allow UP/SP to compete via Portland for

ron BNSF’'s Western Canada gateways, including
lumber as.mzmuuwmmmmmm-
originating on CN. There will be stronger rail competition at
every UP and SP gat of the

t New Orleans, will
" the competition for Mexican rail traffic,
largely handled by $P to and from points
and from points to the sorth and east..

The more efficient Mexican routings for both UP/SP and sy
will help improve the rail share of traffic to and from Mexico.
Today, trucks dominste this traffic. Even at Laredo, the most
efticient Mexicas rail gatewsy, trucks handle tely 66%
of the cross-berder tratfic. the Sou Cozrider
lines, instituting new Laredo- £ 8 intermodal service, and
greatly improving the efficiency of tions in the Laredo-
NoTuuolt. Louis-Chicago corrider 1l give rail a much better
abi ity to capture s larger share of this market.

Intermodal. The merger and the BNSP agreement will create
competitive benefits for intermodal shippers: third-
services that will for the fizst time challenge BNSF's dominance
in cthe Midwest-California wmarkecs; the ability of beth UP/SP and
BNSF to link all the West Coast ports with short, fast routes te
all the midcontinent gateways from Chicago to New Orleans;
construction of a nev lnland Fapire terminal east of Los Angeles;
two new, truck-competitive, single-line services in the I-§
Corridor from Seattle/Tacoma tu Los les, where none exists
now; new Pacific Morthwest-Phoenix-E1 Paso-Texas service, made
possible in part by the ability to train connections at
the nev Inland Bmpire terminal near ten rather than at Los
Angeles; better terminal access for UP/SP in Chicago, Portland
and Seattle, and .‘.ﬁ BNSF in Cakland and u: Angeles; u::ﬁ
equipmant availability, thanks to new repes capability
and other efficiencies: new Califormia-Lasrede ce; much-

Twin Cities-Ransas City-Texas service; new
sesvice; faster and mere

and improved schedules, train ., and
mmsqammxqumxmu West .
Interwodal is perhaps tbe ares where &N and SP

gained their
. gTeatest competitive advantage ®erging, and where a UP/SP
nmru-c:muum.tgmunmum

nev BNSF system. serging, BMSF created a rail systes that
serves all -ljerll:::ceuem. with service to
C:::?oi m‘wég‘:g Louis, Mesphis, and mh:w
] e- sezvice smingham, outstanding terminals at

of those points (e.g., the new SF Alliance termimal sear
Dallas/Port Wortk), and the financial stryength to iavest in
further “wchnological and service isprovensnats.
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SP is especially vulnerable in this area. Because of its
Service weaknesses, it has been unable to compete for high-end
transcontinental intermodal traffic. In ‘Part because of the
advantageous location of its ICTF facility in Los Angeles, SP has
held on to a large share of its internaticnal centainer business,
particularly in the Southern Corrider, but now major shipping
companies haves created, or are in the process of creating, on-
dock loading ility at cthe Ports of Los Angeles and Long
Beach, which will undercut the advant that the well-located,
state-of-the-art ICTF facility has erred on $P since it

opened in 1904.

Pood Products. Competition will be stronger for foed
products shipments throughout the West. California and Pacific
Northwest perishables, fruzes foods, canned goods and other food
products will move over shorter, faster routes to the Midwest,
and on new mthl -.:un:ahoiuh-lm nu::‘ i:“::e:-lmcc:ﬂde:.

ipaent P ch is cruec to & ppezs,
5?1'1 be great yyiqsmd. Wicth the rectification of SP's
inadequate service and the institution of mew carload train
services such as a new direct Roseville-Chicago carload train and
a4 second daily North Platte-Conrail run-through train, large
b s B ) e:l:d::u :::“'np:::ueu produce uz‘ﬁ e
merged tem. Upper 114 s in
naglc-:yu'u access to SP markets in the West and louthvuz.’:u
to additional Mexican Q:tm& :::hmh?::h is already a
very strong competitor for s C e, w. even stronger
atgr the settlement, with new I-5 and Central Corrider Toutes.

Forest Products. Lumber and wood products originate
pPrimarily in the Pacific Nerthwest and Western ., and in the
Southeast. Canadian products, handled to the Midwest by CN, CP
and BNSF, have increasingly been eclipsing Pacific Northwest

products. South Central and Southeastern output has also been
making inroads against the Pacific Merthwest. SP’'s service in
Oregon and Northern California has deteriorated, and much $p
volume has been lost te relcad centers and tzucks.

The merger will greatly benefit lumber and wood products
producers. SP Pacific Northwest producers will gain much shorter
routes to the Midwest and the South Central Teg
line service to UP destinations in the Midwest and el ¥
Pacific Northwest producers will gain new access to California
and Arizona, a shorter route to Texss, louisians and Bastern
Mexico, and single-line access to SP receivers. SP's poor
service and equipment supply problems will be remedied, enabling
lumber shippers te avoid the added expense of truck-rail relcad
programs. South Central and Southeastern producers will gain
- shorter routes t: Southesrn c::uzoma.‘z:u:. service in the
Houston-hemphis-$t. Louis-Chicage corr. ,» bstter egquipment
furthes R '“::a::. BNSF. .:‘i:.uly T e oyt ol

strengt ‘s Very strong position as a
titor for lumber and wood products traffic, and the
efficiencies of the merged UP/SP will enable it to mest that

conpetitive challenge.

“' “There will be 2 -:::xu ahm: of ee?otuun for .l.npor
paper products traffic. paper production tends to
concentrated in the South Central and Southeast regions (where
KCS, IC and BNSF, among others, are strong competiturs) and in
the Upper Midwest and Canada. South Cantral and Scutheastern
rnt mills will enjoy the same service and benefits as
umber producers in those regions, and 2-to-1.%ills will receive

b Y U::::‘:xm g w-:u lnv: w
settlement. t paper ez,
faster routes to Northern California and bestter service to the
South Central region. lctl! Paper moves in a variety of markets,
and will benefit from the eliminzcien of interchanges between UP
and SP and better equipment supply.
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Autos. Two decades ., SP was the dominant automotive
carrier in the West, with large volumes to Portland, the Bay
Area. Los Angeles, Phoenix, and Texas, and direct service to and
from four automobile assembly plancs in Califormia. Since then,
SP has fallen to & very small share c¢f western rail-handled auto
movements (less than 10% of automotive business handled by
western railzoads in 1994) as a result of the closure of three of
the four Califormis plants, deregulation (which has allowed for
more Creative Contract by the auto companies), the general

- decline in SP's service levels, and its financial inability to
make major investments in new auto facilities and auto-handling
freight cars.

As in the intermodal arena, the UP/SP merger will create 8
real competitive contest of equals for sutomotive czaffic, rather
than one in which BXSF is dominant and SP is & weak thizd. UP/SP
vill be able to tie points such as Seattle and Phoenix imto an
efficient, comprehensive transportaticn netwoerk for auto
shi, , as BNSF already can. Shorter routes and expanded
s e-line service will speed the handling of motor vehicles,
yielding masjor savings in inventory and egquipment costs. For
example, UP/SP will run a new through 70-hour auto train from
Chicage to the merged tem’'s Milpitas facility in the Bay Area,
with blocks of automobile-carrying freight cars for Deaver, Salt
Lake City, Martinez .(to serve the Benicia facilit ) and Milpitas,
and & similar through train from Ransas City to Bay Arvea.

The unrua! of the Tucumecari line, and of the Coltem-
El Paso line. will make UP/SP more competitive in the Mz‘m
City-los Angsles corridor, with new through auto traias both from
Kansas City to Southern California and from Chicago to Socuthern
California. There will alsc be dedicated auto trains from
Dallas/Fort Worth te Conrail destinations; from Chi to San
Antonio., including Mexican business; and from G7TW at cage to

;u major auto facilities at Reisor, louisians, and Arlingtes,
.m.

m-.num:unuu»uueuumw
strengths of UP‘s and $P's auto ramps, and will have the
financial wherevithal to make improvements in those Tamps and to
invest in new cnes. The merged system will be better able to
invest in improved bi-level and other specialized cass, and to
reduce shippers’ equipment costs by improving cycle times and
efficiently repositioning equipment. Service to and from Mex.co,
wheze many of the suto companies have located manufacturing
gaéilities, will be improved and, under the BNSF agreemant
Tex Mex trackage rights, competitiem for Mexican traffic will be
st . Shipper concerns about the Quslity of SP service
will be overcome.

Chamicals/Plastics. The merger and the BNSF agreement will
UP/SP competitiveness for chemical u::. p:::txc

particular concentration of chemical and plastic
is oo the Texas/iouisiana Oulf Coast, whers UP and 8P,
as BNSF, XCS and IC, each serve mumerous plants. Most of
ians plants are located on water, and can and
ow-cost water transportation for their incoming and
lieu of zail if rail is net fully
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under the BNSF it and additional conditions we have
imposed, BNSF will be & much strenger competitor for Gulf Coast
traffic with new access to major chemical and plastic plants at,
among other locatiens, Mont Belvieu, Elden, . Corpus
Christi, Orange, and Ameiia, TX, and Lake Char e8, lA; new
single-line access to New Orleans; a new direct route to Memphis;
and shorter routes to the key gatevays of St. lLouis and Chicago.

c?.:“:l pr:duccn ciuvlun alsc will :cuur. 53
competitively. or example, Wyoming soda ash producers wi gain
shorter routes to Northern Califernia -lrluu."run and
Louisiana markets, and newv single-line service to Arizona, New
Mexico, b;’l.!!“m‘ Mexican gatevays, and other SP destinaticns net
served ;

Grain. UP is a major originator of wheat, corn, barley and
other grains, whereas $P, which originaces very little grain,
serves major end markets for grain that UP casnot reach.
these are the feeder markets in Califormia‘s San Joaguin and
imperial Valleys, Arizona. the Texas Panhandle, and Mexico. BNSF
is a major grain erzgm:er And serves all of these end markets.
Thus., the mergér will create nev single-line service
opportunities for UP grain producers -and $P grain consumers, and
will provide stronger competition to BNSF in grain markets it
already serves on a single-line basis. The mergdr also will
creste a new capability to move 206,000-1b. cars of wheat and
feed grains to Houston and other ports for export, asnother
capability that BNSF already has.

Coal. The merger. by creating new single-line routing
opportunities and operating efficiencies, will benefit producers
and consumers of both the Utah and Colorade coals that Sp
originates and the PRB coal that UP eriginates.

Utah and Colorade coal will particularly benefit. Smoother
Sperations in Utah and & direct single-line route to the Ports of
Los Angeles and Long Beach will promete Utah and Cclorade coal
eXports to Pacific Rim countries. There will alse be a much
shorter single-line route from Utah to domestic coal users in
Southern Nevads and Southern Califernia. Singla-line access to
UP-served consumers in the Midwest and South Central Tegions and
to Mississippi River barge terminals will gcomote additional
domestic and export opportunities. Handling of eastbound
movements of Utah and Colorade coal via Denver, and thence on .
either UP's *KP* line across Kansas or the UP mainline frem North
Placte to Chicago, will provide much better service than §P's
current route via Pueblo, Topeks. and Kansas City, whiech is
mountainous, slow, and congested. Also, coal producers on the
URC will have access to BNSF, which will open up nev domestic and

eXport opportunities.

PRB coal users will benefit alse from the new Kansas Cicy
bypass and from other efficiencies that will shorten cycle tises
and increase reliability. .

MNetals and Minezals. Metals and minerals producers
will enjoy more competitive rail service as a
rger. The Arizona and New Mexico copper
upgrading of the Colten-El Paso and Kl
shorter routes to Memphis and the
Southeast. The varied minerals producers in . Utah and
Nevada will benefit from improved cperations ths
across the Central Corrider, and in other wvayg ss well.
barites producers and Utah and Mevada copper
served by both UP/SP and BNSF, uUp nev s
opportunities for their production inputs. steel
producers will benefit from shorter routes to Northern California
and improved service to the South Cestral don. Traders and
consumers of metal scrap will gain a multipl city of new single-
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line service opportunitjes. SP metals shippers will benefit from
access to UP’'s gondola fleet. More metals and minerals will wove
expanded

u:wmu.m:um-mm--
triangulation and backhaul oppertunities.
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APPEDIX 3: DUOPOLY ISSURs
OVERVIEW

It is true that tacit collusion is more likely in two-firm
markets, where one firm can anticipate the other's rugeun
in multi-firm markets. Multi-market contact, which will cake
place here, can also facilitate tacit collusion. Neverthsless,
Ors indicate that these carriers are more
acitly collude. One significant facter
y of rail service,’ which would make
it very difficult to msintain a tacitly agreed rate level.

Another factor making tacit collusiea unlikely is the
secrecy about rail price and service offerings that now
characterizes the rail industry. Contracts between Tailroads and
mgnn for major movements are aow the rule, and railrsads are
no longer required to file public tariffs for the remainder of
their traffic. Comtracts often incorporate detailed
specifications for a wide variety of service aspects.
Confidentiality clauses in those contracts effectively deter
collusive action because information about these competitive
actions is shielded from competitors.’®

The significant economies of density and of scope exhibited
by railroads alsc make tacit collusion less likely. A given
increment of traffic represents not enly the cemtribution to be
earned from that increment, but additimal comtribution on vther
traffic, whose average costs are reduced. These economies create
strong incentives for railroads to compete for all profitable
volumes, rather than tacitly agreeing to an above-market rate
level that restricts service. Given all these factors, we do not
think cthat tacit collusion is a likely outcome for this trafiic.

We do not believe that trackage Tights ‘agreements tend to
facilitate collusien either. Al the landlord is in a
position to be somewhat better informed than it might orherwise
be--it knows the tenant's capacity limitations and some elements
of its cost structure, and it can more readily cbserve its market
participation--t tights tenants and landlords do
Secret many aspects of service from each other in bidding for
traffic. We do not believe that trackage rights, even on the
scale involved here, will damper competition.

Studies Aimed At Messuriag 3-to-2 Bffecss. Here we assess a
number of studies submitted x parties and aimed at estimating
whose rail alternatives are reduced from three
merger are likely to face increased rates. In
" thnwnmneuumumwm
vith rates in markets served by two. One common
problea with chese studies is the use of a static cemtext <o
PToject post-merger rate increases. Protestants’ studiss neglect
umtu.hy‘!unen.u:o!uum, the dramatic
cost reductions it will make possible. They generally fail te
acknowledge that any limited ability this Serger cCreates to raise

3 gervice disensions include ecar types
schedules, tesrminal
erent avenues of
complicating any omne firwm’'s efforce
lcsses on the other to eaforce non-

™ ndeed, this is the main reascn for the protective
orders that we have entered in this proceeding.

- 267 -
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Tates over costs will be offset to the extent the merger results
in significant reductions in applicants’ vosts. Another dynamic
element of this merger, the deteriorating condition of SP and the
o!!of: this has on rail pricing, is discussed in a separate
section.

explain below, esch study also suffers from eific
infirmities. McDonald’'s study (for RCS) has limited uti ity

is based solely on rail grain movements. Sven for
that commodity, certain data limitaticas have led to an. upwazrd
bias in its 3-to-2 rate pProjections. Majure’'s study (for DOJ)
updates certain of McDonald’s results for wastern whest
originations. This st is so inherently flawed that it cannot

weight. KCS witness Grimm‘'s 1992 etudy

does not present sufficient information for uUs to use its results
tO msasure merger-related competitive harm in this proceeding.
Further, it contains key ¢ that were recently reject by
the ICC in MM/SE. slip. op. at 73 n.9¢. And Kwoka's study (for
Dow) must be given little weight because it is not based on rail
industry data.

4. Macdemald. FCS witness MacDonald analysecd rail
movements of wheat., corn, and soybeans. His analysis resulted in
estimates of rate differentisls between markets served by three
carriers and markets served by twe carriers of 6.7% for corn,
10.9% for wheat, and intermediate results for soybeans. To put
these numbers in perspective, we note that, even under DOJ’'s
broad definition, there would be enly $129 million of Jd-co-2
vheat traffic, and $50 million of 3-to-32 corn traffic that could
be affected by this merger.

MacDonald used 1983 ICC -mu Sample data for one study,
and 1901-8S data for another. ozigin areas were Crop
ing Districts (CRDs), criticized by applicants as

Report

unrealistically large. MacDonald’'s ective was to determine
the statisti Telationship between number of origin rail
carriers and rates. Ancther important feature of his analysis
was the use of a variable representing distance from waterways.

MacDonald‘s use of the Waybill u-!u wvas r, despite
stTong criticism on this point from icants. Of somewhat
greater concern is his use of CRDs,. ch may be so large that
where MacDonald counts them as two railrosd areas, they may be
closer to one railroad area. This would tend toward
overstatement of 3-to-2 effects.’”

performing significance tests. The was that waydill daca
S8k tIue COntract movement revenues. MacDonald not only
that his data came from years when this
80 performed special zests to verity

% an empirical analysis that overstates the geogrephie
" scope of rail markets understates the tsue level of eoncentration
utmu!.nm.

ying structure is that
classifies some markets
strucsuse is .
from three té two
measures a change from,
studies presented in cthi
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Another error that could result in overstacement of impacts
on rates is his failure Bdequately t© account for tcransit
movements. In such movements, & first waybill is cut. based on a
local rate that is normally relatively high en a -mile basis,
for the movement to the transit point. Because destination
has not yet been determined, it is impossible to determine what
through rate might be applicable. When the grain is shipped from
the transit point to its ultimate destination, the movement is
Tebilled., usually at a lower rate per mile, as a through movement
from origin to destination. When the second bill of lading is
cut, only the transit balance, the difference between the
original local rate and the ultimate through rate, is shown on
the bill. This balance may be very low, and in eome cases will
be negative. And as spplicants peint out, there tend to be more
railroads providing service associated with these movements from
transit ts, that are in turn attributed with deceptively low
transit zates. The net effect is to accord too streong a
rate effect to a reduction in the number of icipating
railroads. It also should be kept in mind t MacDonaléd’s study
is only useful for analyzing grain transportation sarkets.

b. Msjure. Although Majure predicts more than $800 millien
of competitive harm from the merger, his study comtains major
conceptual errors that make it totally unreliable. Majure
derives his estimate by predicting & 19.4% rate incresse estimate
for $1.5 billion of 2-to-) traffis, and mccun! & 10.9%
increase for $4.75 billien of 3-to-2 traffic. RVen if we assume
that those projected increases correctly predict the price
effects of going from 2-to-1 and 3-to-2, and that DOJ has
correctly measured the amount of 2-to-1 and 3-to-2 traffic at
risk, there are still major problems with Majure’s calculations.
A basic flaw is that the $291 million rate increase predicted for
2-to-1 traffic presumes either total inaffectiveness of BNSF
service under trackage rights or full collusion between UP/SP and
BNSF, allowing both carriers to implement menopely pricing.
Because the conditions we are imposing will ensure that BNSF will
be an effective replacemsnt for SP with respect to this traffic,
we cannot give any weight to Majure's asstimate of 2-to-1 harm.

Concerning 3-to-2 traffic, we would begin by removing from
the traffic base that Majure assumes will be affected the
intermodal and automotive traffic, comprising over 70% of the
total 3-te-2 traffic by DOJ's estimates. Shippers moving this
traffic, which enjoys vigorous moter eet:uua."‘ uniforml
support the merger. There is simply no is for assuming that
these shippers will be charged higher rates after the merger.

¥We also reject Majure’'s application of the updated MacDonald
study results, wvhich were based only on wheat and corn traffic,
to J-to-2 traffic with markedly different transportation

(.. .continued)
effects are much larger than 3)-to-2. Por this reasen,
overstat the geographic scope of rail markets willi tend to
overstate J-to-2 pricing effects.

, .3 Bvidence submitted by DOT shows why DOJ’'s assumption
that trucks do pot compete with rails at distances exceeding $00
ailes even for truck-competitive intermodal traffic is incorrect:

A well-rveceived 1990 study commissioned by DOT's
Pederal Railroead Administration determined that this
(rail incermodal] service does not to compete
with trucks (on a cost basis) until zail linehsul
exceeds 730 miles, and that assumes a dray of enly 30
miles at eizher end of the wmove.

DOT-4 at 17 n.17.
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characteristics. The € market definition that is
selected for a parti uuﬂr strongly influences its estimated
pricing results. Although applicants’ definition focuses on
carriers to which shippers have direct access, Majure and other
protestants advocasted a broader geographic definition intended to
reflect distances that shi ing
railroads.” 1In the case ©

transportation options. unexplained reasen,

in his own study Majure did not use the broad definition he
advocates, but used a narrow definition, the 6¢-digit SPLC, in
deriving his rate projections.)

Ahul 1:8.\2 grain is :mmgtm “:: farm to grain elevators
on rail s or to wa - . seans
that, within certain limits, a farmer can m‘m”ﬁy tTueck the
grain to vhatever available carrier offers the price and service
chat it desires. ‘xz‘:a:m :nm:htu .ﬁum 1.: ‘:. puuxeulu
.oe!npue area, it is y e, equal, they
wil te on an equal basis for grain traffic. Although
alvest all shipments originate with a truck movement, truck
me vemants Jundomtm:ohomtu\nmnrylm
dastances, barge and rail optioms usually have a significant
advantage for leng hauls. The transportation market for other
3-to-2 commodities is very different from that for ., and
pPrice effects derived from )-to-2 grain studies wi dramatically
overstate 3-to-2 price effects for other commodities. As we have
noted, some of these commodities are extremely truck competitive.
in those m&:“ammt e:mmmu‘mm“ a,a mz less
TTANT Var ° equation, any 3-go-
pz:m effect will be mﬁ ible. Purther, £
are not truck competitive, aumber of railroads will
provide far less affective competitionm, ':::u: :.Lvn potential
build-outs or transloading cperatioms. case for

grain. 1n such situations, any J-uo:.!:uth' impact derived

from grain studies will again dramsti
3-to-2 price effect.

Majure merely updated MacDonald's study of westers wheat
originations, using 6-digit $PLCs rather than CRDs. He wvas
unable to incorperste an explanatory variable for distance from
waterways, as MacDonald did. MNe ran tests with data from those
railroads ;u: do not mask m“nto ‘:'a!:mtga“; lsi
estimate of percentage rate impact Tom J-to-2 railroads
is 10.9%. Majure’'s scudy is unde by his omission of a
factor adjusting for distance from waterwvays. This omission
Tesults in an overstatement of 3-to-32 impacts.
significantly lower grain transportation rates.
speculated t fewer railroads operate near wvaterways, since
o Water transportation is in the market, fewer railrocads
could afford the fixed coscs of participating in that market.®
DOJ-8 at 34 n.33. But, applicancs have shown thas areas near
numuzc 8re served by a greater number of railrocads. Majure
has failed to recognise that much of our nation‘s early urban
growth centered on the confluence of rail and water
transportation. UP/SP-331, VS Carem, &t 3-5. Thus, the lower
mznmum.mummummm
could just as well be caused by the otau:byum
competition. In sum, there are sany to conclude t his -
entire J-to-2 traffic amalysis is ly £lawed.

ly overstate the likely

£ ¢
3  protestants have used the svailable geographic
standards for collecting and disseminating relevant data (BEAs,
SPLCs. or CRDs) that they believe most accurately reflect the
ability of shippers to reach alternative carriess.

"¢ The railroads that mask their data by nsn coded
contract revenues are ONW, Conrail, NS, CSX, and UP. .
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C. Grimm. Some of KCS Witness Grimm‘'s studies come under
attack for relying on pre-Staggers Act daca, but he has alse
conducted studies using post-Staggers Act data. Unlike
MacDonald’'s study, Grimm’s studies are not limited to grain.
They use the number of independent routings between origin and
destination as an explanatery variable. His 1922 published study
was based on rate data cbtained from railroads directly rather
than from the Waybill Sample. MNe concluded that the number of

t routings affects rail rates. The study does not
present Mucua:. s:z‘u-u-: :ot 2::":“:&:“ ’::::x‘:: to
measure merger-related computitive 2 s ng.
Purther, it contains key £ that vere recently rejected by
the ICC in AN/SF, slip. op. at 73 n.9s.

d. DPeterses. Applicants’ witness Peterson contributes a
study based on a 100% UP traffic data base. It s UP's
average revenue per ton-mile where (1) UP is the .sole carrier
serving; (2) UP and one other carrier cerve; and (3) UP and twe
other carriers serve. The test differential, as expected, is
between the cne and two-rai categories. But from )-to-2 the
differential was minimal: . This zesult is not

ising to us. If a shipper has direct access to three
railroads and must go down to two, it still has alternative rail
service to which it can switeh st low (if any) cost.

e. Rwoka. Dow’'s witness
industry study showing that the
better explaing price/cost margins
concentration measures such as the

t
underscores the need to inject a thizd mid-ranked £irm more
likely to compete than coordinate with the other twe. Decause
Kwoka's approach is outside the realm of the rail industry, we
£ind it difficult to make relevant inferences. The focus in this
case is effects of fewer rail participants in individual markets,
not of higher concentration across whole industries.

Studies About The Rele Of S? Ia The Pricing Bqustien.

Though all the forege studies bear on the guestion of 3-to-2
pricing impacts generally, others focus on SP's role in
particular 3-to-2 markets.’* This is of special interest
because it is SP’'s competitive presence that is being lost.
There is much discussion in the record as to how aggressive a

3 The studies by Peterson and by Majure discussed above do
include an ancillary analysis of the difference made by $P.
Peterson breaks down his 2-to-1 category of traffic (from the
100% UP 1994 traffic data) into a UP/SP categery and a UP and one
other railroad categery. The ca involving SP as the second
competitor has 8 revenus per ton-mile that is higher than the
category involving other carriers (UP/SP-331, RVS Peterson, at
92). A caveat to this analysis is that it does not correct for
movesent characteristics that might affect the level of rates but
might differ between $P and other railrcads (e.g., commodity,
costs, length of haul, ete.).

Majure included SP’'s identity as originsting carrier as an
explanatory variable in his analysis. Ne found essentially that
8P was a less effective competitive restraint in two carrier
msrkets than other carriers. (DOJ-8, VS Majure, at 36 n.37).

‘ witness Dernheim has exp. thst any lower
ered by SP are likely due to its nferior service. He
Majure’'s estimsting equations contain a variable
to adjust for cost differences among carriers. le asserts that
ure has merely estimsted that SP's rates would
other carriers if its costs were the same as
carriers. But, its ceets are about 208
UP/8P-260 (App. R), Bernheim Dep., at 139-43.
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competitor SP is today. Applicants viev SP as & constrained
competitor, one unable fo replicate the Quality levels of
competing railroads and whose effectiveness is further hampered
by the higher cost structure associated with an antiguated plant.
Protestants describe SP as a maverick, aggressively offering rate
reductions in markets that would othervise be much less
competitive. We agu with applicants and interpret lower rate
by in certain examples as indicative of the

its existing éeqcutivc
generated from its

cencerning adli Privel s b ’mum tod bid
e, on very

information is accessible where similar information frow the
private sector is highly secretive. Ploth used a DOD data base
concerning its movements, which showed rail transport bids of
various carziers. Ploth shows ~to-point summaries
of pricing and routings. MNe finds te zhu: in
aversge savings per bid. munmummmrcm.
because, as applicants point out, special circumstances gove
DOD procurement. DOD must award comtracts to the lowest bidder.
Batx up providers Chat-cus hess oupblylng 1 foe’ aseiss prebises

-up t can 3
fails to deliver. This happens often with 8P; it runs out of
eguipment for a move, and other carriers are relied on for the
balance of the business (UP/SP-231, RVS Gassetta, at 11).

Bernhein for applicants criticises Ploth's data. HNe argues
that the number of Toutes, not the number of bids,
should be the prime tery variable (to allow for potential
as well as actual bids). In general, Dernheim’'s Tesults show
that rates are nearly 30V lower where there
i Toutes rather than just eme. BDeyond that, especially
with inclusion of SP, Dernheim notes. the effect is negligible.
The results do not show sive pricing on the part of SP.
Bernheim‘’s zesults appear line with the general pattern we
discern of SP as working under constraincs saking it unable to
c::n umz:.m: competitive pressure on other participants in
the same market.

b. BDesabein. 1n addities to assessing other parties’ rate
studies, Bernheim also submitted, on behalf of applicants, a
study that focuses om )-to-2 impacts on sutomotive craffic, with
special focus on SP’'s competitive influence. HNe used UP's 199%¢
100% tratfic data base to explain the effects on UP's Fevenue per
ton-mile of various ecat ies of market dcipation. Bernhein
found that the 2-to-1 differentisl is - g:uo:’-na o
CONpetes against a carrier other than $P. e appears as a
third competiter, rates are on average than when UP
competes with a second carrier omly, mot (24%). Dernheim
infers that three carrier markets . ikely invelve dilution of

that SP's presence, again, ie
sates down. Thie
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such traffic and that ics lower bids do PuUt pressure on others,
specifically, UP, e:p VP with lower bids than otherwise.

to
eaanu-om-vuaamumnwmsn.
especially when compared to applicants’ rate study of all its
3-to-2 asutomotive traffic, which reaches the contrary result.
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Souzces of Dacta

The data in this table were derived and computed from
information contained in the followaing submissions by l:ltmu:
(1) Volume 1 of the Applicatien, Appendix B3 (pro forwma balance
sheets for the base year, the first § years after the merger, and
the normal year); and (2) Volume 3 of the Application, Appendix €
(mtuntmuumutumhnm. the first S years
after the merger. and the normal year) .

dasg _XYsar Data

The data shown in this

199¢ 10-KX Annual Reperts , COMT, and
adjusted to sccount for the UP/CWW
199S. They weze also adjusted to record
benefits associsted with the N/8Y
1994 special charges. elimination of b1
operations associated with UPC's waste fAnsgesent operation (sold
at ysar-end 1994), recordation of the spin-off of Unien Pacific

, eliminacion of SP's after-tax gains on property sales,
and elimination of the cumulative effect of accounting changes
recorded by SPR in 199¢.
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W‘x

Data subsequent to the base
5 years after the and the

year (i.e., data for the first
normal year) give effect to the

merger

estimated benefits from the merged operations, including net
revenues from diverted traffic and net receipts from trackage
rights which, while not recognized as public benefits, are
private benefics realizeadle from the merger. These data also

te ® tO equipment costs, debt and interest
expense, def income taxes, revenues, expenses., and income
cesulting from the merger.
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APPENDIX G: wmmmnn

The envirommental |itigac conditions imposed in Finance
No. 32760 are categorized as t:;!ou: (A) Systemwide, (3) Corridor-
Specific, (C) Rail Line Segments, (D) Rail Yards and Intermodsl
Facilities, (E) Proposed Abandonments, and (F) Construction Projects.
These mitigation conditions are numbered sequentially.

A. STESTRNIIDE MITIGATION

The following systemwide mitigation conditions ly to rail line
segments., rail yards, intermedal facilities, and rail line construction
projects on new sight-of-way.

1. UP/SP shall adopt UP’'s existing formula-based standards for track
inspection for all rail lines of the merged systenm, which will
the frequency of inspecticns en $? zail lines.

UP/SP shall adopt UP's existi tank car inspection programs for
all sppropriate facilities caagho serged systes.

For all Lighway !ndo crossing signals, UP/SP shall provide
visible iastructions designating an 800 number to be called if
signal crossing devices malfunction.

UP/8P shall provide
in all communities.

UP/SP shall participste on a Systemswide basis in the TRANSCARE

mum;»hmnzummmm lang
fu cooperation with communities. : .

UP/SP shall redistribute personnel to rvepcad to hasardous
materials emergencies in unprotected areas on the $P rail lines,
such as in Arizeona, lNew Mexico, and West Texas.

UP/SP shall adept UP's training program for community and
SMergency response personnel for locations on the $P rail lines,
and include pe served locations in UP's school at
Pueblo, €O, for additional emergency response training.

UP/SP shall adopt existing UP training and operat practices
that are designed to reduce locomotive fuel mmsu and air
pellution. These include: throttle modulation, use of e
braking, increased use of Pacing and coasting trains, iso ting

. Shutting down locomotives when aet in use for
mMmNM:mn:mamMo:‘m:. and
maincaining and upgrading SP locomotives to UP .

As suggested by UP/SP, UP/SP shall extend to SP rail lines UP's
mo!elummdnnuwmutmmu
the system in order to reduce

consumption.

As suggested UP/SP, UP/SP shall use its own sscurity forces to
mzu:—ymmm. reducing reliance on leocal

. .u’/n.‘ shall convert all railread locomotives tv the standards for
vuuu-uumsum:mmmmummm ;
Air Quality Basin.

UP/SP shall UP's existing policy of using hesd-hardened rail
on curves a‘“"mutm tcu‘:’uq for 89 n:? lines to promote
safer operations. 3

o
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UP/SP shall comply with all applicable FRA rules and regulations
in conducting :uf operations on the merged systenm.

The toilov mitigation conditions apply te the Central,
g\ltm. lonh:::. Illinois-Gulf Coast, and Pacific Coast (l-8)
T S.

14. UP/SP shall implement the draft emissions standards for diesel -
electric railroad locometives that the Environmental Protection
Board’'s understanding that
and make them available for
Under these standards, UP/SP
OF re-built locomotives that are
moze fuel efficient and produce less emissions. When this
equipment becomes available, UP/SP shall 48sign these locomotives
:10 priority basis to the corriders or porticns thercof specified
ow:

5

® Southern Corridor:
= Fort Worth, TX, to West Coltem, CA.

i l'n Rinkle, OR
Cheyennes, . tO e, .
Chicago, IL, to Prement, NE.
Ogden, UT, to Roseville, CA.
Denver, CO, te Grand Junetien, €O.

® Pacific Coast (I-5) Corrides:
= Seattle, WA, to West Coltenm, CA.
- Sacramento, CA, to Bakersfield, CA.

To further facilitate the of air quality for eific
locations, UP/SP shall con t with iate state and local
air quality officials in the States ©f Arizona, Californmia,
Colorade, Illinois, Nevada, o:ora, Texas, W on, and
Wyoming, through which the Paci ic (1-8), Southerm, Central, and
Northern Corridors extend in PATT. UP/SP shall advise SEA as to
the scatus and the results of these consultations.

To address noise impacts., UP/SP shall consult with the affected

counties that have tommunities that would experience an

©f 3 dlA or more as a increased rail traffic over
orade, ‘Illinois,

Tiate,
shall’

The ’oﬂu mitigation conditions apply te specific rail line
segments within Central, Southern, and I inois-Gulf Coast

17. UP/SP shall give priority to equipping key trains, as defined by
c mf;ua

Union Pacifi Porm 8620, on the corrider segments listed
hl::vtum-v,.‘y"me! :ruad:::e::‘ mgnqun-:u;‘ge

a8 to BNSF trains operat ween lowa Junctien, '
3—'&“1.. LA.

® Ceatral Cerrider
- North Platte, NE, to Oskland, CA (UP and 8p).
- Cheyenne, WY, to Denver, CO (UP). o
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® Southess Coezrider
= Housron, TX, to Avendale (New Orleans), LA (SP).
- miea. X, to VWest Colten, CA (8P).

® Iliineis-Gulf Coast Cerrvider
- 8t. louis, MO, and Bast St. Louis/Salem, IL, to Nouston,
TX, and Avendale, LA (UP and 8p).

c. RAIL LINE SEMENT NITIGATION

The ’oilm mitigation conditions ly to all of the rail line
segments in the states ﬁ-auuuuu-. o
18. UP/SP shall consult with the states and appropriste local

officials as well as FRA to develop a priority list fer
grade crossing signals, where fecessary, due to increases in rai
|srger. This

: t:htu-

The teﬂum detailed mitigation comdizions spply to the specific
line segments and/or locations identified below.

Martines, CA. to Oakland, CA:

oP/8P -uﬂ eeq*y with the temms of £

the Memorandum o
executed with the Zast Bay Regicnal Park District
and UP/SP. ’

Reseville, CA., to Sparks, NV:

UP/8P aﬁ! comply with the terms of the Memorandum of
Understanding exscuted with the Town of Truckee and Up/8P.

UP/SP oﬂﬁ comply with the terms of the Memorsndum of
Understanding executed with Placer County and UP/SP.

count of 1¢.7
(This reflects

8 traing -- 12 ~ freight trains

trains -- plus 2 additions! zxw.:at trains.) The

addition of two freight :tu:.!u day doss not exceed the Bossd’'s
1d for envirenmental ysis at 49 CFR 1108.7(e) ($) (44).

does include the

upon consummation
effect for 18 calendar
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condition, UP/SP shal.

£ied copriss of station

through Rene. ¥V, for each day
month in the specified 19-month perivd. These
Teports shall also identify chose train movements, specified in
the above condition, that are excluded from the 14.7 trains per

day average count.

- UP/SP, in consultation with and subject to the approval of STA,
shall retain an independent, third-party consultant to prepace &
specific mitigation study to address the environmental effects on
£ ional rail freight traffic projected
This study shall be .
Eorehesutiay of chb v
8 further st ] Tailway,
and pedestrian tratfic flows and associated environmental
effects on the City of Reno. This reudy would tailor mitigation
to address envircnmental effects such as safety, hazardous
materials transport, air qualit » NOise and water guality. UP/SP
shall comply with the final mit gation plan develcped under zhis

otudy.

The study, which shall be completed within 18 months from the date

of consummation of the ferger, shall include the following:

@ Projected :::t--mr increases in rail freight traffic on the
Sparks to eville line .

® Consultations with the City of Reno, Washoe County, the Pederal
Railroad Administration, a fected Native Amegican Tribes, and
other appropriate Federal, state and local agencies, and other
interested parties.
Consultations with UP/SP.
Review of all existing information and studies including those
gtmnc by m City of Reno, Washoe County and UP/SP.

yses.

13

With respect to vehicular and pedestrian safety, mitigation
measures that identify the number and location of highway/rail
grade separations and Tail/pedestrian grade separations in
downtown Reno.

® Funding options. ;

® Submission of a draft study to the public for review and comment
and then issuance of a final mitigation study.

- SEA will submit the final mitigation study and its recommendations
to the Board, which shall then issue & decision imposi

uuguiaa. In :ho wo:: UP/SP and the c:::uetulm .33 ozllnr

Sppropriate parties reach agreement on a tigation plan,

UP/SP and the City of Reno shall immediately notify SEA, u’m the

Board will take appropriate action consistent with such an

agreement .
Chickasha, OR, to Wichita, K8

trains operated under de

or other natural disaster purposes,
This condition will be effective upon
and will comtinue in effect for 18
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23h. For the purpose of wonitoring the preceding condition, UP/SP shall
file o a monthly basis with the Board verified copies of statien
unm.::rtu of train movements tuw!a Wichita, kS, for each
day of Preceding menth in the specified 18-mench period.
These rml shall also identify those train s0vements, specified
is the condition, that are excluded from the 6.¢ trains per
day average count.

. UP/SP, in comsultation with and subject to the approval of SEA,
shall retain an independent, third-party consultant to prepaze a
specific mitigation study to address the potential environmental
effects on the City of Wichita of the addicional rail freighc
traffic projected as a result of the proposed merger. This study
shall be under the sole direction and supervision of SEA.
It shall include a final mits tion plan based on a study of the
railway, m‘. and pedest tratfic flows and associated
snvironmental effects on the City of Wichita. This study would
tailor mitigation to address environmental effects such ase safety,

|aterials transport, air quality, andé noise. UP/SP
lh::; comply with the final mitigation plan developed under this
study.

be completed within 13 months from the date
marger, shall include the following:
Syer increases in rail freight traffic om the
® Mmmm“ '-‘v::‘auehi‘:: v of Nichs Sedgivick County, the
tat ty © ta, e ey,
Federal Railrced Administration, affected Native American
Tribes. and other appropriate Pederal., state and local agencies.
and other interested parties.
® Consultacions with UP/3P.
® Reviev of all existing information and studies including those
prepared by the City of Wichita, Sedgwick County and UP/8P.
® Feasibility of a 'mno Toute.
® ¥Wich respect to cular mﬁu:‘u safety, mitigation
|easures that ua:s!g the T and location of highway/rail
separations in Wichita
® options.
® Submission of a draft study to the Public for review and comment
and then issuance of a final mitigation sctudy.

SEA will submit the final mitigation study and its recosmendations
to the Board, which shall then issue a decision impos.ng
mitigation. Ia the event UP/SP axd the City of Wichita and other
iate parties reach agreement on s final mitigation plan,
/89 and the ca:Lot Wichits shall immediately notify SEA, and
the Board will ¢ appropriacte action consistent with such an

agresment .

RAIL YARDS AMD INTERNODAL PACILITIES

UP/SP shall consult with iate state and loeal armua to
develop or rail in the following

IL; and s TX. UP/8P shall

¢ these consultations and provide SEA

To fusther facilitate the L?v—u of air ity in the States
of California and lllincis, UP/SP shall mu!:‘:u: appropriate
state and local air quality officials the intermodal
facilities iz Bast lLos Angeles, CA, and the Global II and Canal
Street intermodal facilities in Chicago, IL. UP/SP shall advise .
SEA as to the status and the results of ehu‘o consultations.
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26.

5.

The following 1S abandonments and two related discontinuances are
subject to the mitigation conditions specified below:

® Gurdon to Camden, AR (UP) - Docket No. AB-3 (Sub-No. 129X).
® Whittier Junction to Colims Junetion, CA (UP) - Docket No. AB-33
(Sub-No. 93X).
® Magnolis Tower to Melrose, CA (UP) - Docket No. AB-33
(Sub-No. 94X).
® Alturas to Wendel, CA (SP) - Docket MNo. AB-12 (Sub-No. 184X).
® Towner to MA Junction, CO (UP):
- Docket No. AB-) (Sub-No. 130) - UP Abandonment.
- Docket No. AB-8 (Sub-No. 38) - Discontinuance of Service by

SP.
® Edvardsville to Madison, IL (UP) - Docket Ne. AB-33 (Sub-No. 98X).
® DeCamp to Edwardsville, IL (UP) - Docket No. AB-33 (Sub-No. 97X).
® Barr to Girard, IL (UP) - Docket Mo. AB-33 (Sub-No. 96).
e m:mtgxto !meabl’ v:!)n) - Docket No. AB-3 (Sub-Neo. 132X).
® to dgeport, :
“” Docket No. AD-3 (Sub-No. 131) - UP Abandenment.
- Docket No. AB-8 (Sub-Ne. 37) - Discontinuance of Service by
SP.
® lowa Junction to Manchester, LA (UP) - Docket ¥No. AB-3
(Sub-Ne. 133X). ;
® Seabrook to San Leon, TX (SP) - Docket No. AB-12 (Sub-No. 187X).
® Suman to Benchley, TX (SP) - Docket No. AB-12 (Sub-Ne. 18SX).
® to Whitehouse., TX (UP) - Docket MNo. AB-3 (Sub-Nc. 134X).
® Little Mountain Junction to Little Mountain, UT (UP) - Docket No.
AB-33 (Sub-No. 99X).
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At all abandonment locations, the general udn:tea conditions
sted below apply to reduce or aveid potential environmental impacts.

w/s: -:.u obn::: all :Su::: ::lonl. o:aec. and local
regulations srding ng sposal of any waste
materials, i.::!udm hazardous waste, encountersd or generated
during salvage of the proposed rail line.

UP/SP shall dispose of all materials that camnot be reused in
s:cordance with state and local solid waste management
regulations.

UP/SP. shall restore adjacent properties that are disturbed
during right-of-wey salvaging activities te pre-salvaging
conditaons.

Before undert any salv. activities, UP/SP shall consult
vith any potentially affected American Indian Tribes adjacent to,
6r baving & potential interest in, the right-of-way.

UP/SP shall use Dest Management Practices to sncourage regrowth in
disturbed areas and to stabilisze disturbed soils.

UP/SP shall use appropriste signs and barricades to coemtrol
:mz&:amum during salvage operations at or near grade
cross. .

. -w/n shall rzestore roads disturbed salvage activities to
conditions as required by state or local jurisdictiens.

UP/SP shall comply with all applicable Pederal, stste, and local
regulations regarding the control of tw dust. Pugitive dust

emissions created during salvage opera shall be minimised by
using such control methods as water spraying, installation of wind
barriers, and chemical trestment during salvaging.
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UP/SP shall centrol temporary noise from salvage equipment through
the use of work hour controls and maintenance of -?tlncr Systens

1f previously unknown’archaeclogical remains are found during

salvage rations, UP/SP shall cease work in the ares and

omg“ A\ately contact the Sppropriate State MHistoric Preservation
cer.

As appropriate, UP/SP shall use Appropriate technologies.
8ilt screens, to minimize 80il erosion during ulv-:!ug. UP/SP
ible around streams and
urbed arsas immediactely

following salvage operatiocas

As appropriate, UP/SP shall transport all hasardous materials
generacted by salvage activities in compliance with U.s. Department
e.t’ oy tion Hazardous Materials Regulations (¢9 CMm parts
173 eo0 2 . ;

As appropriate, UP/SP shall assure that all culverts are clear
from debris to aveoid potential flooding and stream flow
alteration, in accordance with Pederal, state and local
Tegulations.

::‘ iate, w{:v liuu elna‘_niliuauuy rgr:i. state,
permits salvaging activities require
of wetlands, ponds, lakes, £ the

Shanys ﬂav mitigation conditions specifically apply to the
abandonment uadz:' which they appear. i wo

Gurden teo Camden, AR (UP)
Docket Neo. AB-3 (Sub-Me. 129%)

UP/SP shall limit salvage activities within 1,000 feet of
residences to daytime hours to miZigate noise impacts on nearby
receptors.

To further assess the potential occurrence of threstened and
endangered plants, UP/SP shall coordinate with U.S. Fish &
Wildlife Service and the Arkansas Department of Game and Fish,
pPrior to salvage activities, to determine whether surveys of
vegetation types in areas of gena:ul disturbance due to salvage
.e:;v;:tumuoﬂﬂcnlmwnuwm“
appropriate time of year.

UP/SP shall retain its interest in and take no steps to alter the
through-plate girder bridge at MP 436.70, until the Section 106
process of the Maticnal Nistoric Preservation Act (16 USC ¢70f, as
smended) has been compleced for this structure.

Prior to the start of Salvage operstions in the vieinity of the
three Response Notification (hazsrdous waste)
spill sites, /8P shall contact the Pollution Conzrel
and Zeo Hazardous Waste Divieion, to confirm that

e,
Temedistion has been completed to agency satisfaction.

Wiittier Jumsties to Colima Jumetien, CA (UP)
Deeket Ne. AS-33 (Sub-Ne. 93%) J

No rpecific mitigation is imposed.
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Magnolia Tower to Nelrose, c2 (pp)
Docket No. aAB-33 (Sub-Ne. 94%)

t until the Section 106 Process
Servation Act (16 U.§.cC. 470¢, as
completed for these Structures.

Alturas to Weadel, ca (sp)
Docket Me. AB-13 (Sub-Ne. 18¢x)

UP/SP shall retain its tO alter the
integric ' { eligible
pPrehistoric the Section 106
onal Hiscorie Preservation Act (16 U.s.cC. 470¢,
completed for these sites.

to Leadville, cO (3p)
..'x.\-.-zut No. AD-0 (Sub-Ne. 36x) - Discentinuance of Service by
8P

UP/SP shall Provide continued access for Viacom Internaticnal,
Inc. to the Eagle Mine site to facilitate ongoing remediation
activities.

Malta to Caien Ci . CO (8P) y
Decket MNo. u-:v(lnb-... 39) - Disecemtisuasce of Service by
) 4 ! y

No specitic mitigation is imposed.

Towner to A Junctiean, €O (UP)
Docket No. A3.3 (Sub-Ne. 130) - Abspdenmant by OP
Do::ot No. AD-9 (Sub-No. ) - Discontinuance of Service by

To further assess the potential occurrence of the seven threatened
and Ted species of plants and animals, UP/SP shall
coordinate with U.s. Fish & Wildlige Service and the Colorade
Department of Natural Resources to determine if

of fena:ul disturbance due £ salvage activities 4re needed and
shall conduet any-such surveys during an Sppropriate time of the
year.

UP/SP shall consult with the Colorado Department ©f Public Health
and Environment to confirm chat assessment and Temediation has
been completed to the agency's satisfaction.

te Madisen, 1 (UP)
AB-33 (Sub-we. 8x)

Prior to the star: of abandonment activities in the vicinity of

known waste sites, UP/SP shall consult with the
?ﬁmz- Environmental Protection Agency to assess pProcedures
hecessary to address i8sues related to the Sites.

DeCamp to Sdwardsvilie, 21 (op)
Desket Ne. AD-33 (Sub-Ne. 97%)

UP/8P shall retain its interest in and take no uor €O alter the
histeric int ity of the one historic bridge until the Section
106 process of the National Histeric Presazvation Act (16 U.s.cC.
470f, as amended) is completed.
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Basy to Gizazrd, IL (UP)
Docket No. AB-13 (Sub-Ne. 96)

UP/SP shall retain its interest in and take no steps to alter the
historic integrity of the three histeric bridges uncil the Sectien
106 process of the National Historic Preservation Act (16 U.S.C.
470£, as amended) is completed.

Whitewater to Mewten, kS (UP)
Deeket Ne. AB-3 (Sub-Ne. 133X)

¥o specific mitigation is imposed.

Sope te Bridgeport, XS (UP)
Decket ¥No. AB-3 (Sub-Me. 131) - UP Abandomment
D.::n ¥o. AD-8 (Sub-Ne. 37) - Disceatisuance of Service by

No specific mitigation is imposed.

Iowva Junctien to Manchestes, LA (UP)
Decket Ne. AB-3 (Sub-Me. 133X)

No specific mitigation is imposed.

Seabrook to San Leeom, TX (3P) ;
Decket ¥e. AR-12 (Sub-Ne. 187X) '

U.8. Fish & Wildlife Service indicated a possible desire to obtain
permission to determine if Windmill- is present along the
rail line. Should U.S. Fish & Wildlife Service follow up with
such a request, UP/SP shall cooperate in granting the necessary
authorizations.

g:/” :ui: retain t:a :::::::‘t. :a :ad take '“‘: :::::.:o alter the
storiec integrity of t -plate at MPs
31.99 and 38.77 until the Section 106 process of the MNational
Historic Preservation Act (16 U.8.C. ¢70f, as amended)

completed for these structures.

UP/SP shall continue Secticn 106 comsultation with the Texas $tate
kistoric Preservation Officer to determine the need and extent of
4 recovery and treatment program for ths three known
archaeoclogical sites along this segment.

Prior to the start of abandonment activities in the vicinity of
any known hazardous waste sites, UP/SP shall contact the Texss
Natural Resources Conservation Commission, Waste Management
ozu::. O assess prucedures necessary to address issues related
to the sites.

UP/8P shall limit construction werk within 1,000 feet of
residances to daytime hours to mitigate moise impacts on nearby
TeCepLors.

Sumaa te Sesshley, TX (8P)
Degket Ne. AB-12 (Sub-Me. 188X)

To further assess the potential occurrence of Navasota Ladies’-
tresses ( thes parksii), s federally listed red
species, /8P shall conduct a survey and consult with the U.S.
riabh & uuu:o uﬂte: and the Texas nﬂz“ and uu.l.:zo
Department prior to salvage operaticns to ermine this §
species is present in any areas to be cleared or modified by the
proposed abandonment . ¥

°
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Arkansas - Pine Bluff (Rast)

Prior to construction, UP/SP shall provide final plans to the
Arkansas DOT and apprdpriace local agencies for review.

Arkassas - Pine Bluff (West)

Prior to construction, UP/SP shall provide finmal plans to ths
Arkansas DOT and sppropriate local agencies for review.

Azkansas - Temarkans

Prior to construction, UP/SP shall provide final plans te the
Arkansas DOT and appropriate local agencies for review.

Califoraia - Lathrop

UP/SP shall retain its inte:est in and take no steps to alter the
historic integrity of iae Sharpe Army Depot, until the Section 106
process of the National Historic Preservation Act (16 U.S.C. 470¢,
as amended) has been completed for this property.

California - Stocktens (Bl Pifial)

UP/SP shall monitor noise resulting from train operations over the
connecticn and implement mitigation measures to control excessive
wheel sqgueal. :

Califernia - West Coltea (UP to $P)
No specific mitigation is imposed.
California - West Colten (3P te UP)
Ne specific mitigation is imposed.
Colorade - Deaver (Utah Jet.)

UP/SP shall retain its interest in and take no stepe toO alter the
historic integrity of the North Yard water sower, until the
Section 106 process of the National Histeric Preservation Act (16
U.5.C. 4702, as amended) has been completed for this property.

Colorade - Demver -

In and near the South Platte River and associated wetland asress,
UP/SP shall restrict mechanized equipment =0 the area required to
complete construction activities.

UP/SP shall perform hydrologic and hydraulic analyses for any
modifications to the South Platte River bridge, to ensure the
changes would have no effect on the 100-ysar floodplain.

Prior to construction, UP/SP shall comsult with the Azwy Corps of
Engineers and obtain and comply with any permits under Section 404
of the Clean Water Act.

Zllisedis - Giraxd

UP/SP shall comsult with the District Soil Scientist of the v.s.
Department of Agriculture, Matural Rescurces Conservaticn Service,
for recommendations to reduce impacts to prime farmland soils.

Prior to construction, UP/SP shall censult with the Azwy Corps of
Engineers and obtain and comply with any periits under Section 404
of the Clean Water Act.

-
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Illiseis - Salem

Prior to construction, UP/SP shall Mt. with the Arwmy Corps of
Enginesers and cbtain and comply with any permits under Section 404
of the Clean Water Act.

Eansas - Hepe

Prior to construction, UP/SP shall consul: with the Arwmy Corps of
Engineers and obtain and comply with any permits under Section ¢0¢
of the Clean Water Act.

louisians - Kinder

In and near the areas of Kinder Diteh and the fringe wetlands,
UP/SP shall restrict mechanized equipment to the area required to
complete construction activities.

UP/SP shall design all drainage structures to maistain exist
flows for the Kinder Diteh. ing

Louisiana - Shreveport

UP/SP shall ceordinate the design and comstruction of the U.8.
Righway 1-71 overpass pier replacement with the Louisiana
Department of Transportation and the louisiana ‘Division of the
Federal Highway Administration.

UP/SP shall monitor neoise Tesulting from trains operating over the
curved section of the connection and implement mitigation measures
to control excessive wheel squesl.

Prior te ccastruction, UP/SP shall consult with the Army Corps of
Engineers and obtain and comply with any permits under Secrion 404
of the Clean Water Act.

Misseuzi - Dexter

Prior to comstruction, UP/SP shall consult with the Army Corps of
Engineers and cbtain and comply with any permits under Section 404
of the Clean Water Act.

in and near the twe small wetland areas, UP/SP shall restrict
nemx‘ : :od equipment to the sres required to complete construction
activities.

Nissouri - Pazemt

Prior to comstruction, UP/SP shall consult with the of
Inginesrs and obtain and comply with any permits M::-;c:m 404
of the Clean Water .

in and near the wetland areas, UP/SP shall zestrict mechanized
squipment to the upland areas toe complete construction activities.

. UP/SP shall coordinate with the Missouri Department of /

Consesrvation prier to final design of the project to avoid adverse
impacts to the state-endangered gold-striped darter. UP/SP shall
not conduct in-streas construction activities during the breeding
season of this species.

Tenas - Carvellten

- UP/SP shall monitor noise frewm train operatitas over the new
connection and implement mitigation measures to control excessive

wheel squeal.
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UP/SP shall continue Section 106 consultation with the Texas State
Historic Preservation Officer to determine the need and exten: of
l‘nemry and treatment program £or the known archaeclogical
site. : e

containing copper sies periome irsssiriiise in the aress
conta copper s e, contact ¢t exXas
Natural Resocurces Conservation Commigsion, Waste e

as Ted to assess procedures hecessary to address
issues related to the sites.

UP/SP shall retain its interest in and take no steps to alter the
historic integrity of the three deck Plate girder bridges at MPs
109.73, 1132.96, and 117.88, uagil the Section 106 process of the
National Historic Preservatien Act (16 U.5.C. 4702, as anmendad)
has been completed for these structures.

Troup to Whitehouse, TX (DP)
Decket ¥Neo. AD-) (Sub-Ne. 134X)

Prior to the start of abandomment activities in the vicinity of
any known hasardous waste sites, UP/SP shall cemtact the Texas
Natural Resousrces Conservation Commnission, Waste Management
Division, and other appropriate agencies as necessary to assess
procedures for addressing issues related to the sites.

Little Mountaia Jumetien to Littls Neuntain, UT (UP)
Decket MNe. AD-33 (Sud-Ne. 99%) .

No specific mitigation is imposed.

CONSTRUCTION PROJECTS

The tohevm mitigation conditiens apply to all new comstruction
sites not on existing right-of-way and alse apply to the new

construction projects that result from the agreement.

62. wllg ainu observe all i::a::: ‘r:um. l:lt‘. and local
regulations regarding Sposal of any waste
materia.s, ingwag hazardous waste., encountered or generated
during cuonstruction of the proposed rail line comnection.

UP/SP shall dispose of all materials that cannot be reused in
accordance with state and local solid waste management
regulations.

UP/SP shall censult with the appropriate Federal, state and local
agencies if hazardous waste and/or msterials are discovered at the
site.

UP/SP shall transpert all hasardous macerials in compliance with
vU.8. t of ation Hasardous Materials Regulations
(49 CFR parts 171 to 180).

local

UP/SP shall use appropriate signs and barricades to control
tratfic disruptions during conscructien. Y

UP/SP shall restore roads uo.tuth‘ during W$u te
conditions as required by state or loeal jurisdictions.
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UP/SP shall cbtain all necessary Pederal, state. and local permicg
if construction activities require the alterstion of wetlands,
ponds, lakes. streams, or rivers, or if these activities would
cause soil or other smterials to wash into these water rasources.
UP/SP shall use appropriate technigues to minimize impacts to
vater bodies and wetlands.

UP/SP shall use Best Management Practices to contrel erosion,
runoff, and surface instabilicy during comstructiea, including
seeding, fiber mats, straw mulch, plastic liners, slope drains,
and other erceion control devices. Once the track is constructed.
establish vegetstion on the embankment slope to

permanent cover and prevent potential erosion. If erosien
develops, UP/SP shall take steps to develop other apprepriate
::'utza control procedures. UD/:: :::u use Best ll:::'mn:

actices to encoursge regrowth turbed areas to

stabilize discurbed soils.

UP/SP shall use only EPA-approved herbicides and qualified
contractors for :zluuua of right-of-wvay maintenance
herbicides, and 1 limit such application to the extent
necessary for rail operations.

UP/SP shall comply with all applicable Pedersl, state, and local
regulations regarding the control of fugitive dust.
emissiocns created during constructicn shall be minimis

Water spraying, inst
and chemical treatment.

UP/SP shall control temporary noise from censtruction o,uzpm:
through the use of work hour controls and aaincenance of muffler
systems on machinery.

UP/SP shall restore any adjscent properties that are disturbed
wzmtm:m activities to their pre-constructien
tions. .

Before undertaking any comstruction activities, UP/SP shall
consult with any potentially affected American Indian Tribes
adjacent to, or having s potential interest in, the right-of-way.

If previously undiscovered archaeoclogical remains are found during
construction, UP/SP shall cease work and immediately contact the
State Historic Preservation Officer to initiate the appropriate
Ssction 106 process.

mm mitigation conditions apply to the specific

construction sites identified below.

7.

.

7.

Arkansas - Camden

UP/SP shall restrict mechanized méra: to upland areas to
ezhu construction activities. /8P shall obtain and eez:z
with all applicable permits for any cemstruction activity wi
Streans or wetlands. Also, UP/SP shall submit its final
construction plans to sppropriste state and local agencies for

Prior to censtruction, UP/SP shall provide final plans to the
Arkansss Department of Transportation (Arkansas DOT) and
appropriate local agencies for review.

Arkansas - Pair Ouks

¢
Prior to construction, UP/SP shall provide final plans to the
Arkansas DOT and appropriate loeal agencies for review.
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Texas - West Peiat

No specific mitigation is imposed.

Texas - Bouston (Tower 26)

UP/$P shall monitor noise resulting from train cperations over the
new connecticn and aThm: mitigation measures to control
excessive wheel sguea

Texas - Bouston (Tewer 87)

UP/SP shall store all construction eguipment, petroleum
:'fl e:llso:‘ hazardous materials outside the area of the 100-year
ocdplain.

Prior to construction., UP/SP shall comsult with the Aswmy Corps of
Engineers and obtain and comply with any permits under Section 404
of the Clean Water Act.

Teaxas - Housten (8P to UP)

. UP/SP shall menitor noise resulting from train operations over the
nevw connection and implement mitigation measures to control

excessive wheel s
Texas - Fest VWerth (Mey Yasrd)

. UP/SP shall momitor noise resulting from train coperations over the
new coanection and 3110-.:: mitigation measures to control
excessive wheel squeal.

Tumss - Pert VWerth (UP teo 8P)
. UP/SP shall moniteor noise resulting from train operations over the

new connection and implemant appropriate mitigstion measures to
control excessive wheel squeal. ;

Sanasrucsions That Result from the ENEP ASresment

Richmond, CA
No specific mitigation is imposed.

No specific mitigaticn is imposed.
Robstown, TX
Mo specific mitigation is imposed.
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APPEMDIX B: NET BMISSIONS (AZR QUALITY)
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NEW YORK DOCK CONDITIONS
Finance Docket No. 28250

APPENDIX III

Labor protective conditions to be imposed in rallrcad transsctions pursuant
to 49 U.5.C. 11343 ot io_g (mehu . mmd 5(3) of the Interstate
Commerce Act), except for trackage an proposals which are being
considered elsswhere, are as follows:

means any action taken pursy-
on which th...o provisions have
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(3) The decision of the shall be final, binding and
conclusive and shall be rendered within thirty (30) days from the
commencement of the hearing of the puts.

(4) muhqmdowdmn!cmlhmbobm.
oqually by the parties to the proceeding: all other expenses shall
Be paid by the party ipcurring them.




- {¢) The displacement allowance shall Cease prior to the expiration
of the protective perjod in:the svent of the displaced employee's resig-
nation, death, retirement, or dismissal for justifiable cause.

S B Mmm.?(t) A ‘dismissed employee shall be paid
monthly dismissal aliowance, from the date be is deprived of smploy-

ment and continuing during his protective Period, equivalent to one-
twelfth of the compensation received-by him in the last 12 months of his
employment in which he earned compensation prior to the date he i3 first
deprived of employment as a reswit of the transaction. Such allowance
shall also be adjusted to reflect subsequent genera! wage increases.

7. Separstion Allowance.-
tection under this appendix, may
missal, resign and (o Ueu of all
lenth.lslmdbc)m.l

Section 9 of the Washin

employees of

to the extent that such benefit der present su-

'tbmtyolhvor orate [ {
may bo ob, : corpora Uture authorization which




P
9. Moving expenses.- Any employes retained in the service of
the rellroad or who is later restored to service after being entitled to
aliowance, and who 1s required to change the point
of the 4ransaction, and who within hjs pro-
move his place of residence, shall be reim-
moving his household and other personal eof-

expenses of

working aay.
t;:uﬂpg the time

sume the expenses,
(3) years after cha

’ nmudm Tearrange or sdjust its forces in anticipe-
Uonuatnnuctuwlth purpouor-uoctctdopmlngunmpby-
¢ of benefits to which he otherwise would have become entitied under
this appendix, this 8ppendix will apply to such employes.

11. .
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IMPLEMENTING AGREEMENT NO. NYD-217
BETWEEN

SOUTHERN PACIFIC TRANSPORTATION COMPANY
UNION PACIFIC RAILROAD COMPANY

ALLIED SERVICES DIVISION/ TCU
TRANSPORTATION COMMUNICATIONS Ut . ION

WHEREAS, Union Pacific Railroad Company (UP) petitioned the Interstate
Commerce Commission (now the Surface Transportation Board [STB]) to merge with
Southern Pacific Transportation Company (SP) and consolidate operations, and

WHEREAS, the STB granted merger of the UP and SP pursuant to decision
rendered under Finance Docket No. 32760, and

WHEREAS, the STB imposed the New York Dock Ry. - Control - Brooklyn Eastemn
District Terminal, 360 ICC 60 (1979) employee labor protective conditions (hereinafter

referred to as "New York Dock Conditions"); and

WHEREAS, pursuant to Article |, Secticn 4 of the New York Dock Conditions, the
following Agreement is made to cover the general rearrangement and selection of forces in
connection with the consolidation and rearrangement of functions throughout the UP and
the SP, and this rearrangement is made to effect the merger of the UP and SP properties.
It is expected that the completion of this rearrangement will invoive all areas of the merged
railroad's organizational structure.

UP and SP expect that the rearrangement will be implemented in several stages.
The Company anticipates that at least 1,800 clerical employees will be affected. These
unployonmnowpoﬂbmddvaﬁouslocdlomucroumUPandSP

The rearranoemem of employees anc/ or work will commence after the effective date
of this Agreement.




The labor Protective Conditions as set forth in the New York Dock Conditions which,
by reference hereto, are incorporated herein and made a part of this Agreement shall be
applicable to this transaction.

Employees affected as a result of the transaction pursuant to this Agreement will be
provided an election of available employee protective benefits as set forth in Article |,

Section 2 of New York Dock Conditions.

Therc shall be no duplication of benefits receivable by an employee uncer this
Agreement and any other agreement or protective arrangement. In the event an employee
is eligible for protection under the New York Dock Conditions and other agreements or
protective arrangements, such employee shall be fumished their New York Dock Canditions
test period eamings and shall within thirty (30) days thereafter with copy to the General
Chairman, make an election in writing as to whether they desire to retain the protective
benefits available under any other agreements or protective arrangements or receive the
protective benefits provided under the provisions of this Agreement. in the event the
employee fails to make such election within the said thirty (30) day period, the employee
shall be deemed to have elected the protection benefits provided under this Agreement to
the exclusion of protective benefits under any other agreement or arrangement.

Employees affected as a result of the transaction covered by this Agreement and
who elect to accept work at another location, will be provided with protective benefits as set
forth in Article |, Sections 2, 9 and 12 of New York Dock Conditions, or the moving benefits
outlined in Attachment "B".

An affected employee's test period average (TFA) shall be determined pursuant to
Article |, Section 5 of the New York Dock Conditions. (See Side Letter No. 14)

Employees referred to in this Article who elect the New York Dock Conditions
protection and benefits prescribed under this Agreement shall, at the expiration of their New
York Dock Conditions protective period, be entitled to such protective benefits under
applicable protective agreements provided they thereafter continue to maintain their

responsibilities and obligations under applicalle protective agreements and arrangements.
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ARTICLE Il - TRANSACTIONS

After the effective date of this Agreement, the Company will commence
rearrangement and consolidation of work and positions from locations throughout SP and
UP.

The Company will provide the Organization with a detailed plan by location of
transactions to take place and distribution of remaining work. The plan will include a listing
of the jobs to be abolished and the incumbents; the jobs to be created; the approximate
date(s) of transfer; a description of the work to be transferred and the disposition of work
to remain, if any. [f the transfer of employees or the abolishment of jobs is invoived, the plan
for each location may be implemented sty (60) days or later after issuance. It is
understood that the sixty (60) days contemplates five (5) days or more notice to the
Organization, twenty (20) days for employees to make election, five (5) days for the Carrier
to award employee options, and thirty (30) days to prepare for and complete the move. if
the plan involves only the transfer of work, such transfer may occur thifty (30) days or later
after issuance.

After notifying the Organization of the plan to transfer work and/ or employees, the
General Chairman may request a meeting to discuss the Carrier's plan. A request for a
meeting from the involved General Chairman must be made within five (5) days after the
Carrier's plan notice is received by the Union, and said meeting must be held within ten (10)
days after the Union's request is received by the Carrier.

ARTICLE |l - SELECTION OF FORCES AND ALLOCATION OF SENIORITY

Section 1.  Employees transferring under this Agreement will relinquish seniority
on their former seniority district(s) or zone(s) on the effective date their assignment is
relocated and will have their earliest clerical seniority date dovetailed into the seniority
district or zone (including Master Roster 250) to which transferred. If a transferring
employee has the same date as an employee on the seniority district or zone (including
Master Roster 250) to which transferring, his/ her ranking on that district or zone will be
determined by date of birth, the oldest being ranked first, and, if this fails, by alphabetical
order of last names. - -

Section 2. Employass wansferring under this Agreement shall retain a protected

status under this Agreement for a period of six (6) years or length of service, whichever is
less, and be credited with prior service for vacation, personal leave, sick leave, entry rates,
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and all of the benefits which are granted on the basis of qualifving years of service in the
same manner as though all such time spent had been in the service of the railroad to which

transferred.

Section 3.  The Carrier will determine the number of positions to be relocated or
abolished at a given location as the result of the implementation of a transaction.
Advertised positions to be established at the new location will be awarded in accordance
with Letter of Understanding No. 5.

Employees on the affected roster/ zone will be given the simultaneous options of:

Receiving severance under the separation program (Attachment "A").
Exercising seniority.

Relocating to accept a clerical position at a new location.

Entering voluntary furlough status (benefits suspended).

Employes will be asked to rank each option in order of preference. The option of
each employee will be honored in seniority order until all the relocated positions have been
filled or there are no surplus employees on the roster/ zone available to fill the relocated
positions. Employees receiving options must select said opticn: within twenty (20) days

from the date notice of the transaction is posted. Failure to make an election will be
considered as electing to exercise seniority or in the event an employee cannot hold a
position in the exercise of seniority, failure to make an election shall be considered as
electing voluntary furlough status (benefits suspended). Election or assignment of benefits
shall be irrevocable.

Section 4.  Assignments will be made thirty (30) days prior to the effective date of
the transaction. After assignment is made, the empioyee will not be subject to displacement
from the new position. Said protection from displacement extends only from date assigned
until position is occupied, after which time normal seniority rules shall prevail.

On the effective date of the assignment, employees will forfeit all seniority on their
current district(s) or zone and establish a dovetailed date on the new district or zone.
Accordingly, employees assigned positions on said bulletin will have no seniority right to
continue to hold positions on the old district or zone after the effective date of the new

assignment.




