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April 18. 1997 
NYD-217 

Mr. J L Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 63124 

Dear Sir: 

This refers to your letter of April 15.1997, your file M-14-9CX)9, requesting to know 
exactly what job or jobs in the Cheyenne Sen/ice Unit will be absorbing the work of SP 
Clencal employee J. M. Murphy, presently assigned to the position of Secretary to the 
Superintendent at Denver. 

Per advice fumished to this office and as noted in the Can'ier's Notice, the work of 
this position will be distnbuted to other clerical positions in the Cheyenne Service Unit. 
Specifically these assignments are; Administrative Clerk position held by Patncia A. 
Burke, and Administrative Clerk/Steno positions held by Patricia A. Reed and Bemard J. 
Busch. 

I assume this response wiH satisfy your concems. If not. however, please advise. 

Yours truly, 

(ohginal signed) 

D. D MATTER 
Sr. Director Labor Relations/Non-Ops 

c c - Mf. J . L Gobel 
International Vice President, TCU 
4189 North Road 
Moose Lake. MN 55767 

Mr. J . P. Condo 
Intemational Vice President. TCU 
53 W. Seegers Road 
Arlington Heights. IL 6(XX)5 

Mr. R. F. Davis 
President, ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

h:toptoupMenv0r2.97 
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TRANSPORTATION - COMMUNICATIONS UNION 
.April 15, 1997 

File: M-14-9009 

Mr. D. D. Matter 
Sr. Director-Labor Relations 
Union Pacific Railroad Company 
1416 Dodge .Street 
Omaha, Nebraska 68179 

Dear Sir: 

This has reference to letter dated April 10, 1997, f i l e NYD-
217 serving notice of the Carrier's ;.ntent to abolish Secretary to 
Superintendent position at Denver, Colorado currently held by J. M. 
Murphy. 

The Organization needs to knov exactly which job or jobs in 
the Cheyenne Service Unit would absorb the v;ork of that position. 
If you cannot furnish this information, i t i s our position this i s 
not a proper notice under the terms of New York Dock. 

Please advise a time and date we can discuss this matter. 

Very truly yours. 

J. L. Quilty 
General Chairman 

cc: Mr. J. L. Gobel, IVP 
Mr. J. P. Condo, IVP 
Mr. R. F. Davis, GC 
Mr. Charles Dickman, LC 
Vice General Chairmen ^^•^'CH PRESIDENT 

1 7 1997 

UBOn RELATIONS 

2820 S O t m i a r m AVENUE. OMAHA. NEBRASKA 68124 / (402) 391-4911 

I M9 0UVE BOULEVARD aOOM 510 ST LOUIS. MISSOURI 63101 /O14)4V,-3310 



April 10, 1997 
NYD-217 

Mr. Robert F Davis, President 
Allied Services Division/TCU 
53 West Seegers Road 
Arlington Heights, IL 60005 

Mr J L Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Dear Sirs: 

Pursuant to Article ll-TRANSACTIONS of New Yortc Dock Implementing Agreement 
No NYD-217. notice is hereby given of the Carrier's intent to abolish, on or about 
June 11, 1997. Position D001-PAD, Secretary to Supenntendent, at Denver. Colorado, 
cun-ently held by J M Murphy The SP Superintendent's office at Denver will be closed 
and this temtory is now under the jurisdiction of the Cheyenne Service Unit. Accordingly, 
all of the duties of this position will be absorbed by clerical forces cun-ently assigned in the 
Cheyenne Sen îce Unit By copy of this letter. Ms Murphy is being fumished a copy of this 
Notice, along with a copy of her options as required by New York Dock Implementing 
Agreement No NYD-217. 

If you have any questions conceming this Notice, please advise. 

Yours truly, 

(original signed) 

D D MATTER 
Sr. Director Lat>or Relations/Non-Ops 

cc - Mr. J. P. Condo. Int'l President Mr. J. L. Gobel. Infl Vice President 
Transportation Communications Union Transportation Communications Union 
53 West Seegers Road 4189 North Road 
Arlington Heights. IL 60005 Moose Lake. MN 55767 

h :Vip\8uptVdenver.ntc 



June 4, 1997 

NYD-217 

Mr. R. F. Davis 
President. ASO/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr. J. L OuHty 
General Chairman, TCU 
2820 South 87lh Avenue 
Omaha. NE 68124 

Pursuant to Artide II - TRANSACTIONS of Implementing Agreement No. NYD-217. 
notice is hereby given of the Camer's intent to implement the transaction outlined in the 
attached document and transfer all work associated with selected clerical positions within 
the SP Engineenng Department in Houston, TX, Roseville, CA, San Francisco. CA, West 
Cotton, CA Monterey Part̂  CA. Denver. CO. to various Sr. Administrative Clerk positions 
located in Roseville, West Colton, Spring, San Antonio. Portland. Cheyenne and Omaha, 
as noted 

It IS the Camer's intention to abolish all positions identified at the locations specified 
effective sixty (60) days from the date of this Notice. 

Please contact my office if you have any questions regarding this transaction. 

Yours truly. 

D D. MATTER 
Sr. Director Labor Relations/Non-Ops 

Attach 

oc: Mr. J P. Condo 
Inteniational Vice President. TCU 
53 W Seegers Road 
Arlington Heights. IL 60005 

Mr. J . L Gobel 
Intemattonal Vice President. TCU 
4189 North Road 
Moose Lake, MN 55767 

h :\spVdataWnginMhng nte 



NAME SSN TITLE LOCATION WORK TRANSFERRED* 

L. E. Tumer 
M. L. Docken 

521-52-4324 
523.46-9362 

Secretary 
Secy Diviaton Engr 

Denver 
Denver 

Omaha and Cheyenne 
Omaha and Cheyenne 

H. Sanders 
0. E. Yourigblood 

450.64-2066 
462-92-9411 

Head Matenal Clerk 
MM General Clerk 

Houston 
Houston 

Sprtng and San Antoruo 
Spring 

K. Sentoyo 551-74-7733 Clerk Steno Monterey Park Roaevilie, West Cotton. Portland 

P. L. Olsen 
W. R. Swayne 
R. D. Tomo 
L. P. Wallace 

561-78-5572 
530-26-4342 
517-46-2560 
571-92-5731 

Clerk Steno 
M/W Clerk 
M/W Clerk 
M/W Clerk Steno 

RosevUle 
Roseville 
Roseville 
RosevUle 

RoaeviHe. West Cotton. Portland 
Rosevile, West Cotton, Pcrtiand 
Roaevile, West Cotton, Portland 
RoaevWe. West Cotton, Portland 

S. T«vttchell 566-60-2822 General Clerk San Francisco Roseville 

R. C. Jones 556^1147 M/W General Clerk West Colton RosevUle and West Coiton 

*Work will be absort>ed by the Sr. Administrative Clerk at the location(s) specified. 



ALUED SERVICES DIYBION/TCU 
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Jo: It L. Csaq), Diraetor-LR/Non-Ops 

FrooL Robert F. Davis, President (PB-97-17) 

Re: Steno Clerk Position - West Cohon 

Date: June 17,1997 

Anadied for your review you will fiad a copy of a memonuKhun sem to rae by Ricbard Cou 
concerning a Steno Cleric Position being advertised as a UP" Sr. Adn^jOerk positton in West 
•Cotton. 

Kindly advise roe how tbe carrier believes that it can discontinue an established SP stem derfc 
position aod simply readvertise same as a UP position with a different title 

JUN 1? '97 12:09 PAGE.ei 



MEMORANDUM 

I 

TOl n ifc art g. D«»K yi—M^KAEB j 
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VROM: RialMdl^ Gets. DiatiktOiunB tff) , 

DATEi Jaw l i . 1997 
I • 

SVBJKCT: UrA^ertiaarfBacsePeaHlaa/WaelCekea 

Eoalosod ia eopy of Ckrkal Vacavy Notice 207l<m3, dalad Jum:J J 

new posrtion h Weal Coltoo. We « m iaiinuad by Mr. M » SIOBR; Labor Rebtioaia, 
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ate wilBOtbeconsiduadaniBa«B[bcnt,herposkkw<awiBbi 
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June 18, 1997 
NYD-217 

Mr. R. F. Davis 
President, ASDH'CU 
53 W. Seegers Road 
Arlington Heights. IL 60005 

Dear Sir: 

Reference your Memo of June 17. 1997. and the attachment to your Memo from 
Richard Cota. regarding a Steno Clerk Position in West Colton. 

In a Notice dated June 4,1997. served under the terms and conditions of Article II -
Transactions of Implementing Agreement No. NYD-217. set forth the Can-ier's intent to 
abolish positions in the SP Engineering Department in Houston, Roseville. San Francisco, 
WgSt CPltgn. Monterey Park and Denver and. as indicated in the notice, the work of the 
positions will be absorbed by various UP Sr. Administrative Clerk positions located in 
Roseville, West CPitPn, Spnng, San Antonio. Portland, Cheyenne and Omaha. The 
position occupied by Ms. Rita Jones, Mi\Al General Clerk-Steno at West Colton, is one of 
the positions covered in the Notice, which indicates the work will be transfen-ed to 
Roseville and West Colton.. 

The Carrier is not discontinuing an established SP clerical position and simple 
readvertising same as an UP position with a different title. The position under notice, 
attached to Richard's note to you, is a position that wras transferred under an UP Feb. 7 
Implementing Agreement from (UP) Stockton, CA to (UP) West Colton, CA. The UP 
clencal employee on the position in Stockton opted to take a separation under the UP Feb. 
7 Implementing Agreement instead of rek)cating to West Colton, CA., ergo, the reason for 
the bulletin. 

I hope the foregoing dears up any confusion regarding the Can'ier's Notice dated 
June 4, 1997, as it relates to Ms. Rita Jones position in West Colton. If you have any 
further questions, give me a call. 

Sincerely, 

(original signed) 

Robert L. Camp 
Asst. Director Labor Relations/Non Ops 



June 23, 1997 

NYD-217 

CORRECTED NOTICE 

Mr. R F. Davis 
President ASD.^CU 
53 W. Seegerj) Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

This has reference to letter dated June 4,1997, giving notice pursuant to Article II -
TRANSACTIONS of New Yortc Dock Implementing Agreement No. NYD-217, of the 
Camer's intent to abolish Position No. 573 within the SP Engineering Department located 
in Roseville, Califomia, on or atXKJt August 4,1997. Please be advised the incumbent on 
this position should be A. Macias, Jr. and not P. L. Olson. 

If you have any questions conceming this transaction, please contact my office. 

Yours truly. 

(original signed) 

D. D. MATTER 
Sr. Director Labor Relations/Non-Ops 

cc - Mr J P Condo 
Intemational Vice President, TCU 
53 W Seegers Road 
Ariington Heights, IL 60005 

Incumbent Noted Above 

hr̂ ap̂ ataVengineenng .amd 

Mr. J. L. Gobel 
Intemational Vice President, TCU 
4189 North Road 
Moose Lake, MN 55767 



UNION RACIFIC RAILROAD COMPANY 

July 16, 1997 

NYD-217 

Mr. R F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Ariington Heights, IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Reference our letter dated June 4,1997, therein serving notice pursuant to Article 
II - TRANSACTIONS of Implementing Agreement No. NYD-217, of the Camer's intent to 
implement the transaction outlined in the attachment to our letter, covering the transfer of 
wortc associated with selected clerical positions within the SP Engineering Department in 
Houston, TX. Roseville, CA, San Francisco. CA. West Colton, CA. Monterey Parte, CA. and 
Denver, CO 

This will serve as a cancellation notice, canceling the abolishment of the MW 
General Clerk position at West Colton, incumbent R. C. Jones. 

Yours truly. 

D. D. MATTER 

Sr. Director Labor Relations/Non-Ops 

Mr. J. L. Gobel 
Intemational Vice President. TCU 
4189 North Road 
Moose Lake, MN 55767 

oc - Mr. J. P Condo 
Intemational Vice President, TCU 
53 W. Seegers Road 
Ariington Heights. IL 60005 
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Septeahex 22. 1997 
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T.D. Allen 
Director-Tnck: Maioteaanoe 
Union Pacific Raiboad 
10031 Foodiills Boulevard 
RosBviUe. CA 95678 

Dear Sin 

^MM* bfand fax vancnrMOil rr tamo 7671 |«ain«M» 

r 
The job ahoHshtnmr/tiansfer of work nocke per NYD-217 tet was issued by die Ctaier on June 

4, 1997, indicaied tiat woikni perfonned by die foUoving ckds would be mastexed lo Roseville, 
CA: 

P.L. ObOD 
W JL Swa^ 
RJ>. Tomo 
L.P. WaDaoe 
IL SasiDjro 
S. TwitcteO 
R.C. Jooes 

Cletfc Sieao 
M/WCkri: 
MAW Oak 
M/W Oeat Steno 
Qeric SiBDo 

M/W General Cleric 

lhat yoo provide for me thox dnbes that were tuMlened io RoaeviUe aad to airlat 
aspoafl>le. 

In leocM weeks, Ihe UP tes beeo cnticized by fedenl offidak for i 
b aoae cases there tatt beca teal aocideBtt doe v> lind enployees. The UP tes evea npoiiiied a 

^ * ^ 1 "P*** * ^ Presidert Jeny Dvris to review safc^ idawl 
has beea rqwned by Tte Ifliml fll C<?BUam thg Tbe oomfcay î OOi 

««ken by year's end 10 te^ ease tte heavy woifckMd...- -leipuu; 

55 W-Mamasaffickalclerical wod: foiw 

W ciencai eaployees s, wko were nader von- ••••iii.-fiii* in BMwOfe Wallace is flffl 

53 W. Seegeis Roed • AiSngton Haigltts. Iftiok 60005 • 8«7-981-1290 • Fax a47-9ei-ia90 
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woridac for you), positiocs were abolished as a zesult of the U P ^ oMmr and the woric was 
inasfared. nqr laderaandii* diat Unda Wallace has absoibed aoâ  

hadtonerosehissenioniy. imn«diate response would be greatly ^jjweStod^ 

Sincerely, 

CS. Mota 
District Chainnm ASD/T*CU 
Distria 198 

aOachment 
cc: W.R. Swayne 



UNION PACIFIC RAILROAD COMPANY 

1416 0ODC.t STREf • 
OMAMA Nf BBASOA f.fiira 

Ms. C. S. Mora, District Chairman October 20,1997 
Allied Services Division/TCU NYiD-217 
15 Windstone Court 
Sacramento, CA 95831 

Dear Sir: 

This has reference to your^eno^r . Tvrent Allen, Director-Track Maintenance, 
regarding Can'ier's notice dated June 4, 1997y served pursuant to the New York Dock 
Implementing Agreement No. iffD-2^7. Yourj^er was refen-ed to my office for handling. 

In response to the opening"pafagraph of your letter, you asserted that the June 4, 
1997-notice indicated that work perfonned by the listed clerks would be transfen-ed to 
Roseville, indicating that a single position in Roseville would absorb the work of the 
positions listed in the notice. If that is what you were implying by your statement, you 
either misunderstood the notice as written, or were given incorrect information as to the 
intent of the notice. 

The June 4, 1997-notice stipulated that the work associated with the selected 
positions would be transfened to various existing Sr. Administrative Cleric positions located 
in vanous locations. One such location was Roseville. The other locations were Spring, 
TX, San Antonio, TX, Portland, OR, Cheyenne, WY, Omaha. NE and West Colton. CA. 
To my knowledge, the Carrier acted on the notice as issued, and as indicated in your 
letter. Linda Wallace absort>ed the duties in Roseville. 

If you need additional information, please give me a call on Omaha Ext. 271-2237. 

Sincerely, 

Robert L. Camp'C ^ 
Asst. Director Labor Relations/Non Ops 

cc: Trent Allen - Roseville 
Sue Gottschalk - MC3300 



UNION PACIFIC RAILROAD COMPANY 

July 16, 1997 

NYD-217 

Mr R F Davis 
President ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article II - TRANSACTIONS of Implementing Agreement No. NYD-217. 
notice is hereby given of the Carrier's intent to transfer wort< associated with the SP MW 
General Clerk posrtion vwthin the SP Engineenng Department at West Colton, CA with that 
of the UP Engineenng Services Department at West Colton, CA. as iollows: 

Incumbgnt 

R. C. Jones 

SSi. 

558-80-1147 

Efifitifio 

MW General Clark Sept 15,1997 

It IS the Camer's intention to eliminate the aforementioned MW General Cleric at 
West Colton and transfer the wort< to a new Sr. Admin. Cleric position to be established at 
West Colton, CA, effective September 16,1997. 

Please contact this ofTice If you have any questions regarding this transaction. 

cc - Mr. J. P. Condo 
International Vice President, TCU 
53 W. Seegers Road 
Ariington Heights. IL 60005 

h:\apVdataWnor3.ntc 

Yours truly 

/)Mii^^ 
D. D MATTER 

Sr. Director Labor Relationa/Non-Ops 

Mr. J. L. Gobel 
Intemajona! Vice President, TCU 
4189 North Road 
Moose Lake. MN 55767 



June 23, 1997 
NYD-217 

Mr. R F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article II - TRANSACTIONS of New Yortc Dock Implementing Agreement 
No NYD-217, notice is hereby given of the Camer's intent to abolish the positions 
Identified below within the SP Operating Department located in Houston, Texas, on or after 
August 22, 1997: 

Location 

Houston 
Houston 

Incumbent 

K. R. Holloway 
S. Pappas 

Position 

Position 632 
Position 630 

The duties of these positions will be transfen-ed to UP clerical employees in the Livonia, 
Houston, East Texas, St. Louis, Kansas City, North Little Rock, Wichita, Ft. Worth. San 
/Antonio and Tucson Service Units. 

If you have any questions conceming this transaction, please contact my office. 

Yours toily, 

(original signed) 

D D MATTER 
Sr. Director Labor Relations/Non-Ops 

cc - Mr J P Condo 
Intemational Vice President, TCU 
53 W Seegers Road 
Ariington Heights, IL 60005 

Incumbents Noted Above 

Mr. J. L. Gobel 
Intemational Vice President. TCU 
4189 North Road 
Moose Lake, MN 55767 

h:Wp\data\operaling nte 



Febmary 18,1998 
NYD-217 

Mr. R. F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr J. L. Quilty 
Genenal Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article ll-TRANSACTIONS of Implementing Agreement No NYD-217, 
notice is hereby given of Can-ier's intent to abolish the positions identified below at the 
Englewood Yard, Houston, Texas, on or about April 19, 1998: 

Position lncumt)ent 

GEB«602 J. Pierce 
GEB #603 ' H. F. Calvert 
GEB#604 V. F. Copeland 
GEB #605 • V. M. Anderson 
GEB #606 • J. Dunlap 
GEB #607 ' L. Sims 
GEB #608 • Y, Urbina 
GEB #610 ' S. S. Smith • 
GEB #611 J. Marroquin 
GEB #612 ' J. Szush 

Piease feel free to contact my office if you have any questions conceming this 
transaction. 

Yours truiy. 

(original signed) 

cc: Mr. J P. Condo 
Intemational Vice President, TCU 
53 W. Seegers Road 
Ariington Heights, IL 60005 

0. D. Matter 

Sr. Director Labor Relationa/Non-Ops 

Mr. J. L. Gobel 
Intemational Vice President. TCU 
4189 North Road 
Moose Lake. MN 55767 

h.>apVitataVanol«vMl2.ntc 



UNION PACIFIC RAILROAD COMPANY 

February 5, 1998 
NYD-217 

Mr. R. F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

1416 OOrGi S ^ T ' • 
OMA"A NEBHAS-vi 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article ll-TRANSACTIONS of Implementing Agreement No. NYD-217, 
notice IS hereby given of Camer's intent to abolish the position identified below at the 
Hardy Street Locomotive Plant, Houston, Texas, on or about April 5, 1998: 

Position 

T380 

Title 

Steno 

lncumt)ent 

J. L. Miller 

It IS the earner's intention to eliminate this SP Hardy Street Locomotive Plant 
position and transfer the wortc to one (1) new position in the UP Locxamotive Diesel Facility, 
at Settegast Yard, Houston, Texas. Reference the attached document for hours, rest days, 
rate of pay. etc 

Please feel free to contact my office if you have any questions concerning this 
transaction 

Yours truly. 

cc: Mr. J P Condo 
Intemational Vice President, TCU 
53 W. Seegers Road 
Ariington Heights. IL 60005 

D D Matter 

Sr. Director Labor Relations/Non-Ops 

Mr. J. L. Gobel 
Intemational Vice President, TCU 
4189 North Road 
Moose Lake, MN 55767 

h:\Bp\data\h8tnloco.ntc 



UNION PACIFIC RAILROAD COMRANY 
1416 OOOGt STBEr 

OMAHA NEBRASKA iff"? 

June 24, 1998 

NYD-217 

Mr. R. F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article ll-TRANSACTIONS of Implementing Agreement No. NYD-217, 
notice is hereby given of Camer's intent to abolish the position identified below at the 
Hardy Street Locomotive Plant in Houston, Texas, on or about August 25. 1998: 

Posttion 

T238 Roundhouse Clerk 

Incumbent 

G. L. Dixon 

It is the Camer's intent to eliminate this position and transfer the woric to the UP 
Locomotive Diesel Facility at Settegast Yard. Houston, TX, and establish one (1) new 
position Reference the attached document for hours, rest days, rate of pay. etc. 

Please contact my office If you have any questions regarding this transaction. 

Yours truly, 

cc: Mr. J. P. Condo 
Intemational Vice President. TCU 
53 W. Seegers Road 
Ariington Heights. IL 60005 

jQ/Ofi^attf^ 
D. D Matter 
Gen. Director Labor Relations 

Mr. J. L. Gobel 
Intemational Vice President. TCU 
4189 North Road 
Moose Lake. MN 55767 

h:VspVdata\houstonloco.ntc 



Title: 
Hours: 

Rest Days: 
Location: 

Typing Requirement: 

Description: 

Control Center Supen/isor 
11:00 PM to 7:00 AM 
Friday & Saturday 
Settegast Yard 
35wpm 

Compile and prepare reports, charts, graphs, spreadsheets, statistics and 
locomotive data. Must be able to interface with field and headquarters Mechanical and 
other Company personnel to coonJinate the efficient and timely preparation of infonnation 
and reports for our locomotive fleet. Must be able to perfonn woric requirements to meet 
daily deadlines. Assist in monitoring various measurements within Department. Must 
handle telephone or other inquiries from customers both intemal and extemai in a 
courteous and friendly manner. Must be proficient in us of PC's. PC software and UP 
mainframe systems induding but not limited to: IMSOMH. TCS, RYM. LIS, LMS. 
TSOOMH, ACCESS, POWERPOINT. HARVARD GRAPHICS. WORDPERFECT. WORD. 
EXTRA, etc.. Proficient job perfonnance requires extensive mechanized data retrieval from 
mainframe and PC database. Must be skilled in grammar, punctuation, spelling and 
letter/report fonnal skills. Must have proven administrative and communication skills, both 
written and verbal. 

am 
am' 



UNION RftCIFIC RAILROAD COMRANY 
1416 OOOGE STUEf 

OMAHA NEBRASKA 66179 

AugusWri998 
NYD-217 

CORRECTION 

Mr. R. F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Ariington Heights. IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Reference my letter dated July 27.1996. pursuant to Article ll-TRANSACTIONS of 
Implementing Agreement No. NYD-217, v^erein notice was given of Camer's intent to 
abolish the positions identified below at the Hardy Street Locomotive Facility, Houston, 
Texas, and transfer the woric to the Settegast Diesel Facility, on or about September 27, 
1998. Please adjust your records to reflect the following highlighted revision: 

329 - Utility Cleric 
331 - Utility Cleric 
R329 - Utility Cleric 

Incumbent 

E. M. Abbs 
R. J. Punch 
A. V. Stewart 

Work of these positions will be absort>ed by existing clerical assignments at the 
Settegast Diesel Facility, as follows: 

003 - Supv Admin Proc 
004 • Valuation Data Cleric 
002 - Steno Diesel Cleric 

Incumbent 

Bobbie Smith 
Janice L. Miller 
Reva M. Null 

If you have any questions regarding this transaction, please contact my office. 

Yours truly, 

D. D. Matter 
Gen. Director Lat>or Relations/Non-Ops 

cc: Mr. J. P. Condo 
Intemational Vice Presklent, TCU 
53 W. Seegers Road 
Ariington Heights, IL 60005 

Mr. J. L. Gobel 
Intemational Vice President. TCU 
4189 North Road 
Moose Lake, MN 55767 

h:\sp\data\hardyst2.ntc 



UNION PACIFIC RAILROAD COMRANY 
141C. D 0 ~ 0 : ? ' = ? - " 

OMAMi \cpaAs;»- fit-

My 27.1998 
NYD-217 

Mr. R. F. Davis 
President ASD/TCU 
53 W. Seegers Road 
Ariington Heights, IL 60005 

Gentlemen: 

Mr. J. L. Quilty 
General Chairman. TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article ll-TRANSACT'.ONS of Implementing Agreement No. NYD-217, 
wherein notice was given of Camer's intent to abolish the positions identified below at the 
Hardy Street Locomotive Facility. Houston. Texas, and transfer the wortc to the Settegast 
Diesel Facility, on or about September 27.1998: 

BfisiiifiD 

329 - Utility Cleric 
331 - Utility Cleric 
004 • Utility Cleric 

Incumtzfioi 
E. M. Abbs 
R. J. Punch 
A. V. Stewart 

Work of these positions will be absorbed by existing clerical assignments at the 
Settegast Diesel Facility, as follows: 

Bfisiiifio 

003 - Supv Admin Proc 
004 - Valuation Data Cleric 
002 - Steno Diesel Cleric 

Incumbent 

Bobbie Smith 
Janice L. Miller 
Reva M. Null 

If you have any questions regarding this transaction, please contact my office. 

Yours truly. 

oc: Mr. J. P. Condo 
Intemational Vice President. TCU 
53 W. Seegers Road 
Ariington Heights. IL 60005 

D. D. Matter 

Gen. Director Labor Relations/Non-Ops 

Mr. J. L. Gobel 
Intemational Vice President, TCU 
4189 North Road 
Moose Lake. MN 55767 

h:\8pVdata\hardyst2.ntc 



ARBITRATION PURSUANT TO 
ARTICLE I , SECTION 4, OF THE 

NEW YORK DOCK CONDITIONS 

In the matter of arbitration between • 

United Transportation Union and • 
Brotherhood of Locomotive Engineers • 

* 

-and- • 

CSX Transportation, Inc. 

csx Transportation, Inc. (hereinafter referred to as CSXT or 

the Carrier) i s a Class I railroad that has evolved from the 

merger and acquisition of some eleven (11) railroads and their 

subsidiaries pursuant to the authorization of the Interstate 

Commerce Commission (hereinafter referred to as the ICC). Since 

1962. the Baltimore fc Ohio Railroad (hereinafter referred to as 

t.̂ e BiO) and the Chesapeake fc Ohio Railroad (hereinafter referred 

to as the CfcO) have been commonly controlled and managed. These 

railroads and some subsidiaries comprised the Chessie System, 

Inc. The Chessie System, Inc. also controlled the Westem 

Maryland Railway Company (hereinafter referred to as the WM). 

In 1980, che Chessie System, Inc. and che Seaboard Family 

Lines. Inc. were nMrged co fonn CSX Transportation, Inc. The ICC 

approved chis merger in Finance Docket No. 28905. In chis same 

Finance Dockee. che ICC also auchorized che CSX Corporacion co 

control che Richmond. FredericJtaburg fc Potomac Railroad 

(heremafcer referred co aa che RFfcP) chrough acock ownership. 



In 1983, Chrough a Nocice of Exempeien, che ICC authorized 

the BfcO to operate the railroad properties of WM as part of the 

B&C system. (Finamce Docket No. 30160). In 1987, the ICC issued 

another Notice of Exemption in Finance•Docket No. 31033 merging 

the BfcO into the CfcO. As a result of this merger, the BfcO ceased 

to exist as a separate corporate entity. In 1987, the ICC also 

authorized the merger of the CfcO into CSX in Finance Docket No. 

31106. In 1988, the ICC authorized the merger of Che WM into CSXT 

(Finance Docket No. 31296). In 1992, the ICC authorized CSXT to 

operate the properties of the RFfcP in the name and for che 

account of CSXT (Finance Docket No. 32020) . 

It should be noted that with the exception of Che seminal 

I96 0 merger between the Chessie System, Inc. and the Seaboard 

Coast Line Industries, Inc., a l l these ocher mergers were exempe 

from prior ICC approval. In a l l of chese Finance Dockecs, che ICC 

imposed the labor protective condicions sec forch in New York 

Dock Rail wav-Control-Brooklvn Eastem District Terminal. 360 ICC 

60, (1979) (hereinafter referred to as the New York Dock 

Conditions). 

This arbitration iinder Arciele I, Section 4. of Che New York 

pock Conditions emanates from a January 10, 1994 nocice chac che 

Carrier served on four (4) United Transporcation Dnion VJTU) 

General Commiccees of Adjuscmenc and Chree (3) Brocherhooci of 

Locomocive Engineers (BLE) General Commiccees of Adjuscirenc. The 

Carrier claima chac chis nocice was served in accordance wich 

Arciele I, Seccion 4, of che New York Dock Conditiona. The 



Carrier concends that this figw York Dock nocice was served 

pursuant to ICC Finance Dockets 28905, 30160, 31033, 31106, 

31296, 31954 and 32020. 

The January 10, 1994, notice advised Che affected UTU and 

BLE General Committees of Adjustment that CSXT intended to fully 

transfer, consolidate and merge the train operations and 

associated work force on the former WM, RFfcP and a portion of the 

former CfcO in the area between Philadelphia, PA., Richmond, VA., 

Charlottesville, VA., Lurgan, PA., Connellsville, PA., 

Huntington, W. VA. and Bergoo, W. VA. This proposed consolidation 

would include a l l terminals, mainlines, intersecting branches and 

subdivisions located in this territory laetween southern 

Pennsylvania and southem Virginia. This territory would be known 

as the Eastem BfcO Consolidated District. I t would encompass 

seven (7) existing seniority districts for train service 

employees and five (5) existing seniority districts for engine 

service employees. 

The January 10, 1994, notice also advised the UTD and BLE 

General Committees of Adjustment that the aforementioned 

operations on the CfcO, WM and RFfcP would be merged into 

operations on the former Baltimore and Ohio Railroad and the 

affected train and engine service employees would be govemed by 

the existing collective bargaining agreemenes on the former BfcO 

applicable to crain and engine service errcployeea. Addicionally, 

CSXT proposed chac che working l i s c s of che eeparace diacricca 

proceeeing service in chis cerricory would be merged, including 



establishment of common extra boards to proceee service out of 

the respective supply points that would be maintained. 

The notice outlined six (6) i n i c i a l operacional changes chat 

the Carrier intended to make in order to faci l i t a t e the proposed 

transfer, consolidation and merger. However, CSXT subsequently 

withdrew i t s proposal requiring the Keystone Subdivision to 

protect certain service west of Cumi>erland. The Carrier suggested 

that a meeting be held on January 20, 1994, to commence 

negotiations for an implementing agreement pursuant to Article I, 

Seer ion 4, of the New York Dock Conditions. 

CSXT estimates that forty-five (45) train and engine 

positions would be abolished and forty-three (43) new positions 

would be created as a result of this consolidation. Some 

positions w i l l be established at new locations. The Carrier 

asserts that no train or engine service employees w i l l be 

furloughed as a result of the coordination. However, Che 

Carrier's proposal w i l l result m the closing of a number of 

supply points on the fomer CfcO, BfcO and WM. Reporting points 

would also change for some train and engine service employees. 

One seniority d i s t r i c t would be created for the proposed Eastem 

BfcO Consolidated Discricc. 

On February 10, 1994, che parcies mec co discuss che 

Carrier's January 10. 1994, nocice. The UTU and Che BLE cook Che 

position thac che nocice \*am improper for a myriad of reasons. 

They claimed chac ehe proposal was improper because ic would 

cause changes in ehe races of pay, rules and working eondieiona 



in exiscing colleccive bargaining agreemenes wiehoue compliance 

with the Railway Labor Act. They further asserted that the 

proposal did not involve a "transaction" under the New York Dock 

Conditions. Moreover, the UTU and BLE complained that the notice 

failed to specifically relate any of the proposed changes to the 

individual Finance Dockets cited by the Carrier, They also 

claimed that the proposal was not permitted by the Interstate 

Corranerce Act and had no relation to the merger dating back to 

1980 between the Chessie System, Inc. and the Seaboard Coast Line 

Industries, Inc. because no properties of the former Seaboard 

Coast Line were involved in the proposed changes. The Unions 

asked the Carrier to withdraw i t s January 10, 1994, notice but i t 

refused to do so. 

On February 25, 1994, CSXT suismitted a proposed implementing 

agreement to the BLE and UTU involving the properties of the 

fonner BfcO, CfcO, RF&P, and WM i t wished to merge. The Unions 

reiterated their objections to the notiee and declined to meet to 

discuss the Carrier's proposed implementing agreement. On March 

25, 1995. CSXT insisted that i t s notice was proper and legal and 

suggested that the parcies proceed eo arbicraeion pursuanc Co 

Article I, Seccion 4. of ehe Ngw York DOCK Conditions. 

The BLE and UTU CJenerai Cotnmittees of Adjustment agreed to 

participate in Che arbicraeion requeseed by CSXT while reserving 

their rights to challenge the January 10, 1994, nocice aa 

improper and procedurally infirm; and chac Chere was no legal 

basis or auchoricy for ehe changes proposed in che nocice. The 



Unions maintained chat these arguments, among ochers, would be 

presented to the New York Dock arbitrator. 

On September 23, 1994, the National Mediation Board 

designated the undersigned as Arbitrator of this dispute. The 

parties submitted extensive Submissions and a plethora of 

evidence m support of their respective positions. A hearing was 

held on March 28, 1995, in Washington, D.C. Based on Che 

extensive evidence and arguments advanced by Che Unions and CSXT, 

this Arbitrator hereby addresses the issues submitted Co him. 

Findings and Opinion 

The ultimate question before thie Arbitrator i s whether che 

Carrier's proposed implemeneing agreements with the United 

Transportation Union and the Brotherhood of Locomotive Engineers 

comport with Article I, Section 4, of the New York Dock labor 

protective conditions. However, before reaching that paramount 

question, the Unions have presented several threshold issues thac 

must be addressed. As noced herecofore, when Che Unions agreed eo 

CSXT's invocacion of arbicraeion, chey specifically reserved 

their righc co submie Chese issues eo ehe Arbicracor appoinced 

pursuanc co Arciele I. Seccion 4, of che New York Dock 

Ie IS a universally accepced principle chac Arbicracors 

appointed pursuanc Co Article I, Seccion 4, of che New York Dock 

Conditions serve as an extension of Che ICC. Since Cheae 

Arbicracors derive cheir auchoricy from che ICC, chey are ducy 



amm % 
bound CO follow decisions and rulings promulgaced by the ICC. The 

ICC has suggested that New York Dock Arbitrators should i n i t i a l l y 

decide a l l issues submitted to them, including issues that might 

not otherwise be arbitrable, subjece, of course, co ICC review. 

Consistent with that mission, the undersigned Arbitrator 

hereinafter addresses the issues advanced by the UTU and BLE. 

Z. Has csrr prasantad m •transaction' as definad in Article I . 
Sactlon Ka) of tha Naw York Dock Conditions? 

A "transaction" i s defined as any action taken pursuant to a 

Commission authorization upon which New York Dock Conditions have 

been imposed. The Unions stress that CSXT i s the moving party in 

this arbitration. Therefore, according to the Unions, CSXT must 

pvove that there i s a causal nexus between an ICC approved 

transaction and the operational changes i t wished to make on the 

C&C, B&O, WM and RF&P railroads. 

Rather than demonstrate this requisite causal relationship, 

the Unions contend that the Carrier merely listed seven Finance 

Dockets m i t s purported January 10, 1994, notice and explained 

eight (now seven) changes i t wished to implement without 

identifying whether any of the particular Finance Dockets bear 

any relationship to any of the proposed changes. For these 

reasons, among others, the Union submits that CSXT has not 

submitted a proper and valid New York Dock notice for Chia 

Arbicracor's eonsideracion. 

In csx Corp. - control - Chessie Svstem. Inc. and Seaboard 

Coast Line Indus.. Inc., B I.C.C. 2d 715 (1992^, Che ICC sec 

7 



forth guidelines to determine when a propoaed coordination 

constitutes a "transaction" under New York Dock. In that 

proceeding, CSXT proposed to abolish four dispatcher positions at 

Corbin, Kentucky and transfer this work co managemenc posicions 

in Jacksonville, Florida. CSXT served ehis nocice under che 

authority of Finance Docket No. 28905 which the ICC had approved 

in 1980. eight (8) years prior to the propoeed transfer of these 

dispatcher positions. The American Train Diapacchera Association 

fATDA) refused to agree to an implementing agreement and one was 

imposed by a New York Dock Arbitrator. The ATDA appealed the 

Arbitrator's Award to the ICC arguing that the change proposed in 

1988 occurred too long after imposition of New York Dock 

conditions m 1980 to qualify as a "transaction." 

The ICC rejected the ATDA's argument and found that the 

eig.-.:: ;8) year lapse between i t s imposition of New York Dock 

laocr protective conditions in Finance Docket No. 28905 and the 

prcposed transfer of dispatching functions in 1988 did not, by 

irself. render the proposal improper. The ICC explained that the 

relevant inquiry is not the passage of time but whether the 

coordination "reasonably flowed" from the control transaction 

znaz had been approved in 1980. The ICC declared thae approval of 

a principal eransaccion excends eo and encompasses subsequenc 

transactions thac are direeely relaeed Co esid f u l f i l l che 

purposes of che principal eransaccion. The ICC did caucion, 

however, that there must be a direct causal connection between 

the earlier merger transaction and the subsequent operacional 



changes soughe to be implemenced by a earrier. 

I t i s inscruccive to note that in 1980, the ICC authorized 

the CSX Corporation to control the RF&P in Finanee Docket No. 

28905. In 1987, the ICC approved the merger of the B&O into the 

C&O in Finance Docket No. 31033. and the merger of the C&O into 

CSX (Finance Docket No. 31106) . In 1988, the ICC samctioned the 

merger of the WM into CSXT whieh had been formed in 1987 (Finance 

Docket No. 31296). And in 1992, the ICC authorized CSXT to 

operate the properties of the RF&P (Finance Docket No. 32020). 

All these Finance Dockets were cited by the Carrier in i t s 

January 10, 1994, notice to the UTU and BLE. 

In this Arbitrator's opinion, the operational changes 

proposed by the Carrier in i t s January 10, 1994 notiee direetly 

related to and flowed from the aforementioned transactions that 

were authorized by the ICC. Were i t not for the ICC permission in 

t.'-.ose Finance Dockets, CSXT would have no authority to merge the 

3&0. C&O, WM and RF&P territories into a single, discrete r a i l 

freight operation. To this Arbitrator, there is a direct causal 

relation between the mergers and coordinations sanctioned by the 

ICC m the Finance Dockets cited in the Carrier's January 10, 

1994. notice and the operational changes i t sought to implement 

on the former BfcO, CfcO, WM and RFfcP properties. Accordingly, ChaC 

proposal conscicuced a "eransaccion" as defined in Arciele I , 

Section Ka), of the New York Dock Conditions. 



^ ^ ^ ^ ' l . r ^ n h l l I III II,. 

A rucl. I. section 2, of provide, „ follow.. 

and/or «i.tinnon«u«''Sf l * " " 
agreement, or otherwii. I J . f f ^ 
unle.. Changed I ? " t ^ e ' ^ i i . S i P r " " * " 
bargaining agreement, or appli^J^r: .tatute.. 

^n Rai Iwj 

" ' irrrri i irinn 
ft^»r-.rn .nri rh. T.̂ ...r„rr - ,„,̂  

the united state. Court of ^peal. for the .l.trict^of 

C=-umh.a Circuit ruled that Section l i 3 . , of the Inter.tate 

co^e^ce .ct u.s.c. ii3.„ mandate, that right., privilege, 

and benefit, afforded employee, under exi.t.ng coUective 

bargaining agreement, mu.- be pre.erved. The Court remanded the 

caa. CO the XCC to define -right., privilege, and benefit..- .he 

ha. not yet rendered a ruling in that remanded proceeding 

The union, argue that until the ICC define, what i . meant by 

-h. -right., privilege, and b^-nefit.- language of Section .OS of 

b. Rail ,a..enger Service Xct. which ha. been incorporated into 

a=-ion of the Inter.tate Con^rc. ̂ t . thi. ^.bitrator 

l a c . authority to grant CSXT the right to modify or eliminate 

any exi.ting collectiv. bargaining agreement.. 
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Although the ICC has suggested that New York Dock 

arbitrators address a l l issues submitted to them, subject to its 

review, clearly i t would be inappropriate for this Arbitrator to 

determine what was intended by the statutory language "rights, 

privileges and benefits" in Section 405 of the Rail Passenger 

Service Act. In Executives, the Court of Appeals for the D.C. 

Circuit specifically remanded this determination to the ICC. 

Therefore, i t would be totally inappropriate for Chis Arbicracor 

to offer an opinion on the scope of this statutory language and I 

expressly decline to do so. 

Addressing the facts extant in this particular proceeding, 

It appears that there would be several significant changes in the 

working conditions of train and engine service employees affected 

by the Carrier's proposal. For instance, their current seniority 

districts will be expanded to include a l l of the CfcO, B&O, WM and 

.'.F&P territory to be coordinated. Also, the crew reporting points 

will be expanded to include a l l reporting points in this combined 

seniority district. Many present supply points will be eliminated 

for these employees. And those employees now working under the 

C&O, WM and RF&P schedule agreements will be placed under B&O 

schedule agreements. Additionally, some employees will have their 

representation changed from the UTU to the BLE. 

While these are indeed not insignificant changes for many 

train and engine service employees in the territory to be 

coordinated, nevertheless similar changes are not uncommon in 

many New York Dock implementing agreemenes. Several Wff̂  Y"̂ *̂  
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Arbicracors have imposed implemeneing agreemenes placing 

employees under a different collective bargaining agieement. 

Moreover, numerous CSXT employees have been transferred to other 

railroads with different agreements pursuant Co ICC implemeneing 

agreements. I t should be noted that representation changed for 

many employees when the B&O Central Discricc was ereaeed. 

Moreover, crew reporting poincs and senioricy discricts have been 

changed and expanded as a result of ICC authorized mergers and 

consolidations. CSXT's current proposed coordination i s not 

markedly different from other mergers and coordinations approved 

by the ICC or by Arbitrators acting under the authority of the 

ICC. 

I I I . Doea Saetion 11341 (a) of the Interstate Ccamaree Aet 
apply to precaadinos aTatrmrad from prior revi aw and 
approval bv tha ICC? 

Section 11341(a) of the Interstate Commerce Aet (49 U.S.C. 

11341 [a]) exempts e earrier from the antitrust laws and a l l other 

law, including State and municipal law, as necessary to let i t 

carry out a transaction approved by the ICC under Chapter 113 of 

the Interstate Commerce Act (49 I/.S.C. seccion 11301 et seq.) In 

.Serf elk & Westem Railwav Co. et al. v. American Train 

:;i9patchers ec a l . . 499 U.S. 117 (1991), Che Uniced Scaces 

Supreme Courc ruled chac Che Seccion 11341(a) exempeion "from a l l 

ot.her law" includes a carrier's legal obligation under a 

collective bargaining agreement when necessary to carry ouC an 

ICC approved eransaccion. The Supreme Courc concluded chac 

obligacions imposed by laws, such aa che Railway Labor Acc. w i l l 
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not prevent the efficiencies of r a i l consolidations from being 

achieved. 

The Unions contend that this exemption applies only when i t 

is necessary to carry out a transaction approved by the ICC. They 

maintain that the exemption doee not apply when the ICC exempts a 

railroad from review and approval pursuant to Section 10505 of 

the Interstate Commerce Act (49 U.S.C. 10505). All of the 

transactions cited by CSXT in i t s January 10, 1994, notice, with 

the exception of the 1980 seminal transaction in Finance Docket 

No. 28905, involved exemptions under Section 10505 rather than 

approvals under Chapter 113. Therefore, the Unions assert that 

the Section ll34Ka) exemption from " a l l other law" i s 

inapplicable to these transactions. 

In the light of the Supreme Court's unambiguous decision in 

Train Dispatchers, i t cannot be gainsaid that the ICC may exempt 

transactions approved under Section 11341(a) from the RLA, and 

collective bargaining agreements entered into thereunder, when 

t.̂ .is IS necessary to carry out a transaction approved by the ICC. 

The ICC has ruled that this authority extends to Arbitrators when 

tney are working under the delegated authority of the ICC (See 

csx Corporacion - Control - Chessie Svstem. Inc. and Seaboard 

-^ast Line Industries. 8 I.C.C.2d 715 [1992]). Moreover, aeveral 

Arbitrators under Arciele I, Seccion 4, of New York Dock have 

concluded chac chey have che auchoricy co override exiscing 

collective bargaining agreements i f they are an impedime.nc Co 

carrying oue an approved eransaccion. 
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AC issue here i s whether the Section 11341(a) exempeion from 

the RLA and collective bargaining agreements subject to the RLA 

also applies to cransaeeions exempe from ICC review and approval 

under Seccion 10505 of che Interseace Commerce Acc. A l i c e r a l 

reading of Section 1134Ka) would seem to support the Unions' 

argument that the exemption from other laws does not apply to 

transactions exempt from ICC approval. However, the ICC has 

concluded that i t has the authority under both Seccion 11341(a) 

and Section 11347 of the Interstate Commerce Act to modify 

collective bargaining agreements xinder Che RLA when chey are an 

impediment to a merger. (See CSX Corporation -- Control --

Chessie System, Inc. and Seaboard Coast Line Industries, Inc., 6 

ICC 2d 715 [19901). This i s the so-called ICC "Cannen I I " 

decision. The Court of Appeal for the D.C. Circuit deferred to 

the ICCs judgment in Executives. 

As noted at the outset of this proceeding. Arbitrators 

acting under the authority of the ICC must adhere to ICC rulings 

and decisions. In Che aforemeneioned Carmen I I decision, che ICC 

expressly scaced chac Arbicracors appoinced under che New York 

Dock condicions have che auchoricy eo modify colleccive 

bargaining agreemenes when necessary co permic mergers. Thus, 

ehis Arbicracor has che auchoricy under boch Seccion 11341(a) and 

11347 CO modify exiscing colleccive bargaining agreemenes i f ehis 

is necessary eo carry ouc Che coordinacion propoaed by CSXT in 

ies January 10, 1994. nocice. 
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IV. xrm Cha proviaiens ef flaetion 11341(a) inapplicable to 

TgafrinitAgnt o< miltipla approved or ayawr,-ad transact ions? 

When che CSXT served ics January 10, 1994, nociee on che UTU 

and BLE, ic ciced seven (7) Finance Dockecs chac Che ICC had 

eieher approved or exempced from prior approval and regulacion. 

The Unions coneend chat Chere is no scaeueory or ocher legal 

basis or precedent for combinations ct multiple approved or 

exempt transactions. This Arbitrator must respectfully disagree 

with the Unions' contention, however. 

It i s true that Seetion 11341(a) of the Interstate Commerce 

Act refers to "the transaction" in the singular. Nevertheless, 

the Carrier's reference to multiple Finance Dockets does not 

appear to be barred by the Interstate Commerce Act, ICC 

decisions, or the New York Dock Condit;ions. It i s noteworthy that 

a l l of the cited Finance Dockets apply to CSXT's control of the 

four (4) properties i t now wishes to consolidate. Moreoi'er, the 

:CC imposed the same labor protective conditions in eaeh of those 

transactions. Also, for many years, CSXT and i t s predecessor 

railroads have served notices under New York Dock and other ICC 

labor protective conditions listing multiple Finance Dockets. 

Evidently, neither ehe affeeeed r a i l labor organizaeions nor Che 

ICC took any exception to this practice. 

For a l l ehe foregoing reasons, ehis Arbicracor finds chac ic 

was not improper for CSXT to reference a combination of seven (7) 

Finance Dockecs in ics January 10, 1994, nocices Co Che UTU and 

BLE. 
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V. Ia tha Saetion 11341 (i) WtmPt;!"" rtmemmmmrv te earrv out t:ha 
earriar^a propesad eeerdination? 

In Dispatchers, the Supreme Court declared Chac che Seccion 

11341(a) exempeion is applicable only when ic i s necessary co 

carry out an approved transaction. The Court mled that the 

exemption can be no broader than the barrier which would 

otherwise stand in the way of implementation. The ICC advocated a 

similar limitation in Carmen I I . The ICC assumed that any change 

m collective bargaining agreements will be limited to those 

necessary to permit the approved consolidation and wi l l not 

undermine labor's rights to rely primarily on the RLA for those 

subjects traditionally covered by that statute. 

The Unions argue that the changes now proposed by CSXT are 

not necessary to carry out the Finance Dockets cited in the 

Carrier's January 10, 1994 notices in view of the actual 

transactions involved in those Finance Dockets; the laek of any 

relationship between the proposed changes; and the years chac 

nave passed since chose ICC decisions. 

CSXT has convinced ehis Arbit'.-acor chac ic i s necessary co 

change che senioricy discriccs of Che crain and engine service 

employees affeeeed by ics proposal i f che cerricory of che 

erstwhile C&O. B&O, WM and RF&P to be coordinated i s to be run as 

a distinct and unified r a i l freight operation. Were Che Carrier 

required co coneinue operacing Chis cerricory as four eeparace 

railroads each wich ice o%m %«ork force and senioricy diaeriee che 

operacing efficiencies eoneemplaced by che coordinacion would be 

illusory. According co che Carrier, che propoaed eonsolidacion of 
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the present four seniority districts into a single seniority 

district will eliminate some train delays and will promote more 

efficient manpower utilization. To achieve this enhanced 

efficiency i t i s necessary to eliminate the current seniority 

districts on the affected territory and create a single seniority 

dis t r i c t . 

CSXT also contends that to achieve the enhanced operating 

efficiency intended by i t s proposed consolidation some crew 

supply points will have to be closed, such as Hanover, PA, 

Charlottesville, VA and Haggerstown, MD for freight train 

operations. These changes, in conjunction with the establishment 

of Richmond as a common supply point for train service crews, 

will improve manpower utilization, according to the Carrier, 

since excess RF&P Crain and engine service employees at Richmond 

will be able to supplement the B&O, WM and C&O crews who now 

operate there. Again, i t appears that i t will ^-j. necessary to 

close some former crew supply points in order to achieve the 

efficiencies contemplated by the proposed consolidation. 

It must be stressed that employees working in the 

consolidated territory will continue to receive the same wage 

rates and benefits that they currently receive. Except for the 

elimination of eheir currenc senioricy discriccs and Che closing 

cf some supply poincs for crews, ehe presenc colleccive 

bargaining agreemenes on the B&O, C&O. WM and RF&P wil l be 

continued unchanged. This transaction therefore will not resulc 

m a mere "transfer of wealth" from these employees to CSXT which 
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the D.C. Court of Appeals found imperrnissible in Executives. 

Rather, the savings will be achieved from better utilization of 

equipment, f a c i l i t i e s aiid manpower. Also, . CSXT will noc be 

obligaced eo hire additional train and engine service employees 

due to it s more efficient use of employees on the combined 

territory. Moreover, CSXT estimates that train delays will be 

greatly reduced. Thus, in this Arbitrator's opinion, the 

transaction i t s e l f will yield enhanced efficiency independent of 

any modifications in the present collective bargaining agreements 

on the B&O, C&O, WM and RF&P. 

VI. Ia i t pamissibla for Cha Carrier te eeerdinata a l l or Part 
of propartiaa that are already subiect te earlier 

In 1983, the UTU and the BLE executed implementing 

agreements after the B&O received permission to operate the 

properties of the Westem Maryland in Finance Docket No. 30160. 

In 1992, the UTU and che BLE execueed implemeneing agreemenes 

after the CSXT aeq[uired the r a i l assets and operations of che 

RF&P m Finance Dockee No. 31954. Those implemeneing agreemenes 

provided chac "Chey shall remain in fu l l force and effecc uneil 

revised or modified in accordance wich ehe Railway Labor Aee." 

According co che Unions, chose implemeneing agreemenes are 

s t i l l m effect since chey were never revised or modified 

pursuanc eo che RLA. The Unions maincain Chac ehe Carrier has no 

right to re-coordinate che properciea chac were involved in chose 

implemeneing agreemenes. 
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The Unions eice a 1994 award rendered by Neueral Robert 0. 

Harris in a case between the UTU and CSXT involving Carrier's 

notice to coordinate work performed on the C&O and the Louisville 

amd Nashville Railroad Company in support of i t s contention. 

Arbitrator Harris found that because of an earlier implemeiting 

agreement involving the same properties, CSXT was precluded from 

asking for de novo arbitration to coordinate property subject to 

an implementing agreement which, by i t s express terms, may only 

be changed pursuant to the RLA. The Carrier has appealed the 

Harris Award to the ICC. 

It appears that Arbitrator Harris concluded that an 

implementing agreement may not he changed in a second 

coo.'dination qf the same properties except in accordance with the 

terms of the implementing agreement. However, CSXT and or i t s 

predecessors agreed to implementing agreements involving the WM 

and the RFfcP. Evidently, there were no implementing agreements 

mvclvmg the BfcO and CfcO. Since over 80% of the territory the 

Carrier now proposes to coordinate involves former BfcO and CfcO 

property the Carrier is not now seeking coordination of "the same 

properties" which were subject to earlier implementing 

agreements, in this Arbitrator's judgment. 

This would seem to distinguish the Harris Award. In any 

event, this Arbitrator finds nothing in the Interstate Commerce 

Act, ICC decisions or the New York Dock Conditions which preclude 

coordination of property previously coordinated and subject to an 

implementing agreement which may only be revised or modified 
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pursuant to the RLA. Any tension becween Chis A«:»,rd and che 

Harris Award muse be resolved by the ICC. ... " 

In this Arbicracor's view, when Che drafeers*agreed chac an 

implemeneing agreemenc could only be changed in accordance wich 

the RLA they intended this prohibition to apply to matters 

sub:)ect to bargaining under the RLA. They could not have intended 

it to affect the jurisdiction of the ICC. Ncr did.Chey have che 

right to preclude the ICC from reviewing mergers and 

coordinations subject to i t s jurisdiction. A new transaction 

would be govemed by the Interstate Commerce Act," not the Railway 

Labor Act. " " 

It IS also noteworthy that CSXT and i t s predecessors have 

neuo'wiated several implementing agreements concaining language 

similar to that involved in the Harris Award. Many 'Of those 

properties were subsequently coordinated withcut resort to the 

RLA. Rather, they were coordinated in accordance wich ICC 

procedures. The ICC has made ic clear Chac labor dispuees arising 

from transactions whieh i t has approved are resolved Chrough 

labor protective eonditions i t has imposed, sueh as New York 

?ctk. not through the Railway Labor Acc. 

For a l l che foregoing reasons, ehis Arbicracor finds chac ic 

was permissible for CSXT Co propose a subsequenc ^roordinaeion of 

property thac had been coordinaeed previously which was subjece 

eo an implemeneing agreemenc which eould only be modified or 

revised pursuanc co Che Railway Labor Aee. 
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VII. Ia thara a publie tranaportation benefit fleirino from th« 

In £:xecuCives Che Court of Appeals fcr the D.C. Circuit held 

that to override a collective bargaining agreement, the ICC must 

find that- the underlying transaction yields a transportation 

benefit to the public, not merely a transfer of wealth from 

employeea to their employer. Although the Court of Appeals 

remanded--.that proceeding to the ICC to clarify whether there 

were, in -fact, transportation benefits to be had from the lease 

transaction involved there, i t suggested that "transportation 

benef i t s'̂ .-could include the promotion of safe, adeguA>te and 

efficient transportation; the encouragement of sound economic ^ 

conditions among carriers; and enhanced service levels. 

The-Carrier anticipates that i t s proposed changes will 

promote more economical and effieient transportation in the 

territory now served by the BfcO, CfcO, WM and RFfcP whieh i t wished 

to coordinate. According to the D. C. Court of J^peals, there 

would thus be some transportation benefit flowing to the publie 

from the underlying transaction proposed by CSXT in i t s January 

10, 1994, notices to the UTU and BLE. 

Cone lm ion 
As observed heretofore, the ICC must decide whether changes 

in the BfcO; CfcO, WM and RFfcP collective bargaining agreements 

that are-necessary t.o implement Che eransaccion proposed by Che 

Carrier involve "righes, privileges and benefice" of crain and 
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engine employees affeeeed by che tTar£ictl&S #^eh muse be 

preserved. I f Che ICC decermines Chat tfieir "righte, privilege? 

and benefice" have been preserved, an iiiue' Sn which chis 

Arbicracor makes no finding, Chen che iitqpliem^hcihg agreemenes 

proposed by CSXT on February 25, 1994, meet thi ̂ quirements of 

Article I, Section 4, of the New York Poek -Co&aiJLlona Any 

empioyees adversely affected by thia trahsactibh 'lirill be entitled 

to New York Dock labor protective benefits. 

The Carrier's January 10, 1994, nocice Vo the UTU and BLE 

comporced with the requirements of the <few-'VbrkJbbek Conditions. 

The notices were in wricing; were poscefd -and "attrVed on Che UTD 

and BLE ninecy (90) days in advance; coticaihif^ ̂ ' f u l l and 

adequace scacemehc of Che proposed char^^s; %Lhd-ihcluded an 

escimace of che number of employees I n each ̂ 'fiaft-who would be 

affected by the proposed ehanges. The'notf tfes "ti^re therefore 

proper New York Dock nociees. 

Respeccfally sti&mitced. 

Roberc M. 0*-firien;~Arbicracor 

April 24."1995 
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^ 1 ION PACIFIC RAILRCAD COMPANY 
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Orah*, NeorasKj St t r t 

January 14, 1999 

NYD ArbitraUon (217) 

VIA UPS NEXT DAY AIR N421 635 460 0 

VIA UPS NEXT DAY AIR N421 635 461 9 

Mr. Robert M. O'Brien 
16 Fox h.il Lane 
Milton. MA 02186 

Mr. R. F. Davis 
President, ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

This has reference to the parties' pay New York Dock Arbitration Hearing held 
pursuant to Artide I, Section 11 of the New York Dock employee protecUve conditions on 
January 6, "'999, at Boston, Massachusetts. 

tnclosod please find the Camer's Post Hearing Comments concerning the 
Organization's "revised position" presented at the Hearing. Because the Organization 
conceded thaf crew hauling work at Kansas City was being consolidated, it concentrated 
Its arguments on ramp work at Kansas Dty and the need to adopt certain SP Colloctive 
Bargaining Agreement rules and apply those mles to the consolidated clerical forces 
working under the UP/TCU at that location. The attached document addresses Uiese 
arguments. 

cc Mr. Joel Parker 
intemational Vice President, TCU 
3 Research Place 
Rockville. MD 20850 

Enclosure 

(VIA UPS NEXT DAY AIR N421 635 462 8) 

JAN 1 5 1999 
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Carrieî 's Response to the Organization's modified Position presented to the NYD 
Arbitration Panel on January 6, 1999 

In its presentation to tne New Ycrk Dock Arbitration Panel on Wednesday, 
January 6, 1999, at Boston, Massadiusetta. the Organization surprised the Carrier by 
reversing its position with regard to the consolidation of SP/UP crew hauling work at 
Kansas City. Briefly, the Organization stated that in light of the overwhelming evidence 
submitted by the Camer. it was apoarent that craw hauling work at Kansas City was being 
consolidated as originally stated by the Camer As a result of this admission concerning 
the correctness of the Carrier's position with regard tc the consolidation of crev/ hauling 
work, ttie Organization changed the thnjst of its arguments, concGntrating first on its 
argument that the ramp work at Kansas City was not being consolidated. Then, with 
regard tc the consolidated crew hau.'ing wort:, the Organization proceeded to expand its 
arguments tnat the Board shculd aoply SP wages and certain SP work ailes at the facility 
even though the work was being consolidated under the UP/TCU Collective Bargaining 
Agreement. The Organization also noted, for the first time, that if the Carrier was willing 
to consolidate the Kansas City facility under the SP Agreement, there would bc no need 
to proceed with the arbitration of this case. 

Addressing t'le last issue first, the Camer rejected the Organizaticn's offer lo place 
tne clerical work al the consolidated Kansas City Terminal under thic SP Collective 
Bargaining Ag-oement. As more fully explained in our submission, the Kansas City 
Teiminal wifl be a UP Of>eratk>r:. There will be no SP employees left at Kansas City after 
•he facility is consolidated. Moreover, the Union Pacific Railroad has always been the 
dominant carrier at that location in terms of number of employees, including clerical 
employees number of cars and trains handled, numbe' of train and switch crews working 
and physical size (number of trad 3 and total land area). In light of this fact, the 
Organization's offer to place all the clerical empioyees at Kansas City under the SP 
Agreement makes little sense. 

Regarding the ramo work, the Carrier is dismayed that the Organization could not 
see that Its position with regard to this iasue is completely eronoous as it did with the issue 
of consolidation of crew hauling won;. The fact is. the ramp wor k at Kansas City is being 
consolidated. The work will be shifted between the UP and SP facilities. It will be virtually 
impossible lo distinguish SP intennodal business from UP intermodal business. The 
intemiodal wori< will flow back and forth with no boundaries and no restrictions. The very 
fact that the work al tbe SP faci»i1y is covered under the SP Collective Bargaining 
Agreement and tne worî  at the UP fadlity is not, effectively estops the Canier from 
consolidating, commingling, shifting and transferring the wori< between the two facilities on 
an as-needed basis in order to meet operating requirements. This, in turn, prevents the 
Carrier from realizir̂ g antidpated efTidendes resulting from the merger. 
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Even if the Carrier could distinguish between UP and SP intermodal wori( and keep 
that work separate (which it cannot dc and still "consolidate" the wori<). the Organization's 
position again makes little sense As noted during lne Hearing, the Carrier received 
pcnnission from the STB to "streamline and consolidate operations at major common 
terminal,. " and "...combine teminal and station facilities at a number of common points;..." 
(see Carrier's Submission, Exhibit "1", Paga 109). Leaving a handful of derical employees 
under the SP Agreement while placing a larger numbt?r of SP employees under the UP 
Agreement at Kansas City, maintaining two (2) separate seniority rosters, maintaining two 
(2) separate Collective Bargaining Agreements and two (2) separate procedures for 
Agreement administration does not represent the streamlining and consolidation of 
operations at that location. 

Contrary to the Organization's position, the ramp wc-k at Kansas City is being 
consolidated. Moreover, the Organization's attempt to carve out bits and pieces of work 
that might retain some SP identity and leave that work under the SP Agreement does not 
represent s consolidntion of terminal operatio.ns which the Carrier has a righl to do. 

In addition to the aaded emphasis cn the ramp work taken in light of their "new 
position", the Organization spent a consicerable amount of time attempting to convince 
t>ie Board that it had the authority as well as an obligation to impose certain SP Collective 
Bargaining Agreement rules on the consolidated UP operations thereby modifying the 
UP/TCU Collective Bargaining Agreement at Kansas City. 

in prosonting this argument, the Organization noted that a number of Nev/ York 
Dock Panels had overridden certain Collective Bargaining Agreement provisions and. in 
one irsfance adopted a higher wage schedule for a consolidated facility. As infonnation. 
the nigher wage schedule adopted by the Peter Meyers' Award dted by the Organization 
v;as taker, trom the Camer's proposed BMWE implementing Agreement presented to the 
Orgarî ation on the property In othsr words, the Referee in that instant case merely 
adopted a wage schedule which both parties had previously agreed was appropriate. The 
instant case is distinguishable from the Awards cited by ttie Organization because this is 
an Article I. Section 11 arbitration p.-Dceeding. Neither the Organization nor the Canier is 
asking the Board to write a New York Deck ImpleiTienting Agreement. The parties have 
already entered into an Agreement (NYD-217) so no further Agreement language is 
necessary. Very simply, if the Bcarel determines the consolidation at Kansas City 
constitutes an STB-approved New York Dock transaction, then no further action shouW be 
necessary other lhan lo apply NYD-217 to the transaction. For the Organization to ask this 
Panel to modify arxj supplement the parties' existing Implementing Agreement under 
Artide 1. Seclwn 11 is entirely inappropriate 

Moreover, it is the Carrier's position that this New York Dock Panel is without 
authority to order such modifications As noted at Page 147 of Exhibit "1" attached to the 
Canier's submisskjn. the STB has spedfically denied the Organizatkin's request to "cherry 
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pick" Agreement provisions. The STB stated in tts dedsion the selection or "cherry picking" 
of Agreement rules is "committed to the implementng agreement procedures" Since NYD 
does not contain any provisions to cherry pick Collective Bargaining Agreement rules and 
since this Board has not been empowered lo write, modify or supplement NYD-217, it is 
the Carrier's position that this Panel is without authority to 'jrant the relief requested by the 
Organization. 

Article II of NYD-217 (see Carrier's submission. Exhibit "3", Page 3) describes what 
is to happen wtien a transaction takes place. The Canier abolishes jobs under one 
Collective Bargaining Agreement and creates jobs under a different Collective Bargaining 
Agreement. The language of Letter of Understanding No. 5 to that Agreement supports 
the argument that work and positions are to be transferred from one Agreement to the 
other without further negotiations. Absolutely nothing in NYD-217 permits eitrier party to 
select Agreement rules which it believes should be transferred with jobs and employees. 

Finally, when the Organization states that It has taken a new position in this case, 
it trtJiy means that its posiUon is new. After over 130 consolidations under NYD-217 using 
the same format and same method, the Organization is now taking a new position. TCU 
admits that a consolidation is taking place but now wants to change the method by which 
the Implementing Agreement, NYD-217, is applied. 

In summary, it remains the Carrier's posttion that all of the clerical wori< at Kansas 
City is t)eing consolidated, including the ramp woric. Moreover, the STB has granted 
approval of the Carrier to consolidate all woric at c»mmon terminals. There is no 
justification for leaving small pockets of SP woric protected by SP employees at any 
common point 

Because the woric at Kansas City is being consolidated, Implementing Agreement 
No. NYD-217 IS the proper instrument to effect that consolidation. Neither the STB nor 
NYD-217 permits the "cherry picking" of Agreement rules. For this reason, this Panel Is 
without authority to modify or supplement NYD-217 to permit the selection of spedfic 
Agreement rules to be applicable at a consolidated facility. NYD is dear in the method to 
be used when a consolidation takes place, as evidenced by well over 100 previous 
consolidations under NYD-217. 

In closing, the Carrier again requests the Board to find that the SP and UP clerical 
woric at Kansas City is being consolidated, induding the ramp work, and that NYD-217 is 
the appropriate mechanism to move woric and positions fiom the SP to the UP. 

Paged 
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ORGANIZATION'S QUESTIONS AT ISSUE: 

1) Does Carrier'8 Notice of June 11, 1998, involving 
positions located at Armourdale, Kansas and Kansas City, 
Missouri, contemolate a transaction pursuant to the 
parties' December 16, 1996 Implementing Agreement and the 
New York Dock conditions, as the Nctice relates to: 

a) Crew Haulers and Utility Clerks?, or 

b) TFC Ramp Clerks?; or 

c) Chief Clerks, Telegraphers, and other asBigrments? 

2) If the answer is in the affirmative to any of the 
subsections of Question No. 1, which provisions of the SP 
collective bargaining agreement, if any, should be 
overridden? 

INTRODUCTORY STATI 

This dispute involves the Carrier's June 11, 1998, Notice to 

the Organization of i t s intent to consolidate and rearrange the 

workforce at two (2) yard locations i n the Kansas City area, and to 

eliminate the SP collective bargaining agreement (CBA) at one of 

the locations and replace i t with the separate and d i s t i n c t UP CBA. 

The June 11, 1998, Notice c a l l s for the proposed 

"consolidation" and "transfer" of work between two of the r a i l 



yards operated by the Union Pa c i f i c Railroad ("UP" or "the 

Carrier") in the Kansas City metropolitan area. The Neff Yard 

("Neff") i s a UP f a c i l i t y located in Kansas City, Missouri; the 

Armourdale Yard ("Armourdale"), a UP f a c i l i t y formerly operated by 

the Southern P a c i f i c Railroad ("SP"), i s located ten (10) miles 

away in Kansas City, Kansas. The Armourdale Yard i s under the SP 

CBA, and the Neff Yard i s under the UP CBA. 

I t i s undisputed that: the UP CBA has lower rates of pay tnan 

the SP CBA with respect to many of the involved positions; some of 

the woric allegedly being consolidated i s protected under the SP 

CBA, but contracted out under the UP CBA; and other specific work 

rules covering the positions are more favorable to the employees 

under the SP CBA than the UP CBA. 

The Employees submit that this dispute involves three dis t i n c t 

issues for consideration by this Committee. 

The f i r s t issue i s whether a bona fide transaction i s even 

contemplated by the Notice. I t i s our contention that no bona fide 

rearrangement of forces w i l l actually take place between Armourdale 

and Neff. The ramp work, office work, and crew hauling work w i l l 

remain dis t i n c t at each f a c i l i t y . Indeed as noted below there i s 

no ramp work performed by UP clerks at Neff Yard. To the extent 

that the Carrier proposes to remove certain outside of yard crew 

hauling work from Armourdale, that work may be subcontracted, 

rather than consolidated at Neff. Therefore, as no work w i l l be 

coordinated between Armourdale and Neff, the notice i s simply a 

device to impose a CBA with lower rates of pay and less favorable 

rules upon the employees at Armourdale. 



Second, assuming arguendo a transaction i s found to exist 

involving some of the work, such as crew hauling, but found not to 

exist with regard to other work, such as ramp work, only those 

positions whose work i s actually being coordinated should be 

subject to the Carriers' June 11 Notice. 

Finally, assuming that the Committee determines that a 

transaction exists as to certain positions and/or work being 

transferred to the Neff Yard, then the Carrier should not be 

permitted to override the SP CBA rates of pay, subcontracting 

restrictions and guaranteed extra board rules. 

EMPLOYEES' STATEMENT OF FACTS 

Operatione at Neff and Armourdmle Yerde 

Prior to the merger of the UP and SP i n 1996, both Neff and 

Armourdale operated as intermodal f a c i l i t i e s for t h e i r respective 

railroads. At the Armourdale intennodal ramp, loading and 

unloading functions are performed by an independent contractor, 

while the remaining c l e r i c a l ramp functions are being performed by 

UP c l e r i c a l employees. At present, the c l e r i c a l functions, as well 

as the loading, unloading and tie-down functions, at Neff's 

intermodal ramp are performed by an independent contractor. 

, n i t s November 30, 1995, application to the Interstate 

Commerce Commission i n support of the merger, the Carrier explained 

i t s long-range operating plan for intermodal operations i n the 

Kansas City area. Specifically, the Armourdale Yard i s to be 

"converted to a new intermodal terminal for the UP/SP system," with 

$16.7 m i l l i o n planned for construction of a new f a c i l i t y at that 



s i t e , while the intermodal ramps at Neff are to be closed to 

"provide space for construction of two additional departure tracks 

t h a t . . . w i l l also help expedite t r a f f i c through the terminal." 

Union Pacif ic--Merger and Control --Southern Pacific (yp/gp Merger) . 

ICC FD 32760, UP/SP-24, Vol. 3 (Operating Plan) at 179-180, 224 

{Employeea' Exhibit No. "1") . Post-approvax Carrier correspondence 

confirm t h i s long-range plan of operation. See Attachment to A p r i l 

2, 1997, l e t t e r from Rich E. Horstmann to Brent Gatti, at 1 

(Intermodal V^rminal Consolidation Schedule, dated 4/2/97 

Employeea' Bxhibit No. "2"). 

Crew hauling operations at Neff are divided, pursuant to a 

1991 agreement negotiated between the UP and TCU. (Enployaaa' 

Exhibit No. "3") Under t h i s agreement, crew hauling within the 

Neff Yard i t s e l f and between the yard and local hotels (to which 

operating c r a f t employees are taken between runs) are performed 

under the UP Agreement. .Ul crew hauling runs made from Neff Yard 

to other points outside the f a c i l i t y are performed by an 

independent contractor. 

Crew hauling operations out of Armourdale, both within the 

yard and to points outside the yard, are performed under the SP 

(SSW) Agreement. Further, pursuant to a 1980 TOPS agreement 

applicable to Armourdale, the Carrier may not contract out this 

work. (Bsqployaaa' Bxhibit No. "4") 

Tha Applicable Collective Bargaining Aareenentg 

Clerical c r a f t employees at Neff work under a colle c t i v e 

bargaining agreement ("CBA") entered into between TCU and the UP, 



effective October 1993 (UP Agreement). Clerical employees at 

Armourdale work under a CBA negotiated betweer the St. Louis 

Southwestern Railway (which was merged with SP) and TCU, effective 

January 1, 1972 (SP Agreement). These agreements differ in the 

following three key respects: 

1. Pay ratea -- as a general matter, the pay rates for 
the jobs the Carrier proposes to abolish at 
Armourdale pursuant. to this notice are 
substantially higher than those of the jobs it 
proposes to create at Neff and Armourdale, with the 
new positions paying between 7i and 36t less than 
the abolished positions;^ 

2. Contracting out -- the Scope Kj.le of the SP 
agreement, as amended by the Ma'' 22, 1980, 
TOPS agreement between TCU and SP, e;<presely 
prohibits the Carrier from removing wor^ from 
TCU's jurisdiction. The clerical a.nd crev%' 
hauling functions performed by the Armourdale 
clerks in question are clearly covered by the 
SP scope rule. The UP-TCU agreement at Neff 
Yard contains no such prohibition with respect 
to ramp or certain crew hauling operations, as 
evidenced by the fact that N e f f ' s ramp 
operations and crew hauling operations outside 
the yard are currently contracted out; and 

3. Sxtrm Jboarda -- pursuant to a longsteinding TOPS 
agreement on the Armourdale property, the Carrier 
is required to maintain a guaranteed extra board 
consisting of a minimum of f i f t e e n percent (15t) of 
permanent employees; the applicable UP agreement 
requires a minimum extra board level of only ten 
percent (lOt) . 

^Incumbents will be entitled to displacement allowances for 
up to six (6) years under New York Dock and employees also enjoy 
lifetime TOPS (Total Operations Processing System) protective 
rates. However, as we set forth below, neither NYD-217 nor New 
York Dock i t s e l f permit such general reductions in wage levels. 



The Auplicable Implementing Agreement (NYD-217) 

Pursuant to the New York Dock labor protective conditions 

imposed by the Surface Transportation Board ("STB") re l a t i n g to the 

UP/SP merger, see UP/SP Merger. STB Fm. Docket No. 32760, Decision 

No. 44, at 171-72 (August 6, 1996), the UP and TCU negotiated a 

master implementing agreement ("NYD-217"). Where Carrier seeks to 

"rearrange/" ] and consolidat [e } work and positions from locations 

throughout SP and UP," NYD-217 requires that Carrier 

...provide the Organization with a detailed pian by 
location of transactions to take place and dis tr ibut ion 
of remaining work. The plan w i l l include a l i s t i n g of 
the jobs abolished and the incumbents; the jobs to be 
created; the approximate dateis) of transfer; a 
description of the work to be transferred and the 
disposit ion of work to remain, i f any . . . [emphasis added] 

NYD-217, Article II (Bmployeaa' Exhibit No. "5"). 

Tha Juna 11. 199B. Notiea 

On June 11, 1998, Carrier sent a notice to TCU (pursuant to 

A r t i c l e I I ) i n which i t stated: 

Pursuant to Article II-TRANSACTIONS of Implementing 
Agreement No. NYD-217, notice is hereby given of 
Carrier's intent to implement the transaction outlined in 
the attached document and consolidate all clerical work 
associated with the Southern Pacific (Armourdale Yard) 
facility located in Kansas City, KS, with that of the 
Union Pacific facility located in Kansas City, MO. 

As o u t l i n e d i n the attachment, i t i s the C a r r i e r ' s 
i n t e n t to e l imina te a l l o f the c l e r i c a l p o s i t i o n s 
c u r r e n t l y assigned to the SP Armourdale Yard operat ions 
and t r a n s f e r a l l o f t h i s work to c l e r i c a l p o s i t i o n s to be 
es tabl i shed under the Union Pac i f i c /TCU C o l l e c t i v e 
Bargaining Agreement, e f f e c t i v e on or a f t e r August 10, 
1998. (Employees' Exhibit No. "6"] 

The attachment to this notice (Enqployaae' Bxhibit No. "6" page 

no. 2) l i s t s the positions to be abolished, the incumbents and 



t h e i r .seniority dates and, at the bottom of the page, reads as 

follows: 

Work of the above positions will be transferred to 
fifteen (15) Utility Clerk positions and six(6) Ramp 
Clerk positions to be established under the Union 
Pacific/TCU Collective Bargaining Agreement. 

The notice i s s i l e n t about where the newly-established u t i l i t y and 

ramp clerk positions are to be located, providing only that these 

newly-established positions are to be under the UP/TCU colle c t i v e 

bargaining agreement. The notice i s also s i l e n t regarding what 

work, i f any, i s to be transferred or consolidated from Armourdale 

to Neff and what work, i f any, w i l l remain at Armourdale. 

Tha Effecta of tha Propoaad Tranaaction 

The June 11 notice calls for the abolishment of twenty-one 

(21) positions at Armourdale. The Carrier has bulletined twenty-

three (23) positions -- ten at Neff, ten at Armourdale, and three 

which report to both yards --to replace them.̂  The effects of the 

transaction as proposed are described in more detail below, 

1. Raaqp Clark Poaitiona 

The Carrier proposes to abolish the six TFC Ramp Clerk 

positions currently at Armourdale, and to create f i v e (5) 

"intermodal clerk" positions, one (1) " r e l i e f intermodal clerk," 

and one (1) extra board intermodal clerk at that location. 

Under the SP CBA, Ramp Clerks at Armourdale are paid at a rate 

of $129.66 per day, and are responsible for a l l gate a r r i v a l 

duties, including a complete walk-around inspection of incoming 

^ The Carrier has postponed f i l l i n g t.ese bulletined 
positions pending the outcome of t l i i s a r b i t r a t i o n . 



intermodal loads for seals, flat tires and other damage, and to 

ensure that the load i s properly secured. Further, Armourdale Ramp 

Clerks are responsible for a l l of the clerical work which 

accompanies loads and unloads and for keeping track of the chassis 

(flat car upon which the trailers ride). Under the SP Scope and 

TOPS agreements, this work at Armourdale may not be contracted out 

by the Carrier. 

The seven ramp positions which the Carrier proposes to 

rebulletin at Armourdale under the UP Agreement will be paid at a 

daily rate of $120.61, $9.05 (7%) less than the current rate under 

the SP Agreement for Ramp Clerks at Armourdale Yard. These newly 

bulletined positions are roughly equivalent to uhe current position 

of Ramp Clerk at Armourdale, as reflected by the description of 

duties (Enployaaa' Bxhibit No."7"): 

Data entry into various computer systems, compute and 
assess intermodal terminal charges, handle U.S. Customs 
documents, d is tr ibute empty equipment, receipt and 
dispatch containers and t r a i l e r s , prepare and dis tr ibute 
lineup information, take physical inventory of intermodal 
equipment, compile reports, maintain records, perform 
tracing and customer inquir ies and recpiests. Must be 
qualified at 35 wpm typing, [underline emphasis added] 

"[Rjeceipt and dispatch containers and t ra i l er s" i s merely 

another way of saying that the clerk i s required to inspect 

intermodal loads, one of the key duties of the current Armourdale 

Ramp Clerks. The remainder of these duties involve the performance 

of clerical intermodal work, which are also included within the 

duties of the current Armourdale Ramp Clerks. Unlike the SP scope 

rule, the current UP agreement contains no prohibition on 

contracting out ramp work at Neff Yard, 
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As may be seen above, r e b u l l e t i n i n g these ramp c l e r k p o s i t i o n s 

under the UP agreement w i l l r e s u l t i n reducing the rates of pay f o r 

these p o s i t i o n s by $9.05 ( 7 % ) , despite performance of the same 

work. Further, once these p o s i t i o n s are r e b u i l e t i n e d , the C a r r i e r 

would arguably contract out the c l e r i c a l work on the Armourdale 

ramp, which the Carrier cannot do under the e x i s t i n g SP 

agreement.^ 

2. Othar C l a r i c a l Poaitiona at Armourdale 

The C a r r i e r ' s June 11 notice proposes t o abolish the f o l l c w i r g 

p o s i t i o n s under the SP agreement at Armourdale: Chief Clerk (one 

p o s i t i o n abolished); Assistant Chief Clerk (2) ; General Clerk (7) ; 

Clerk/Telegrapher ( 3 ) ; J a n i t o r (1); and Extra Board (1). I n place 

of these p o s i t i o n s , the C a r r i e r has b u l l e t i n e d twelve (12) " U t i l i t y 

Clerk" p o s i t i o n s and four (4) Extra Board c l e r i c a l p o s i t i o n s . Of 

these twelve (12) U t i l i t y Clerk p o s i t i o n s , s i x (6) w i l l be posted 

at Neff, three (3) w i l l be posted at Armourdale, and the remaining 

three (3) w i l l be assigned three days a week t o I w f f and two days 

to Armourdale. A l l four (4) of the Extra Board p o s i t i o n s w i l l be 

b u l l e t i n e d at Neff, e f f e c t i v e l y bypassing the SP Extra Board r a t i o 

r e s t r i c t i o n s at Armourdale. 

Tha Armourdale Poaitiona 

The Chief Clerk and Assistant Chief Clerk at Armourdale are 

^ Even i f the C a r r i e r i s permitted t o impose the UP 
Agreement upon the p o s i t i o n s at issue, the Organization preserves 
f o r f u t u r e a r b i t r a t i o n i t s objections t o the Carrier's 
c o n t r a c t i n g out of t h i s work. Such work has t r a d i t i o n a l l y been 
performed by TCU-represented employees and, as such, we would 
argue could not be contracted out even under the UP Agreement. 



both responsible for supervising clerical employees, computer data 

entry input, crew hauling, checking tracks, trains and yard 

consists, and whatever otner duties are assigned. The pay rate for 

the Chief Clerk's position at Armourdale is $132.18 per day; the 

pay rate for Assistant Chief Clerk is $131.60 per day. 

The duties for General Clerks at the Armourdale Yard are 

essentially the same as those for Chief Clerk and Assistant Chief 

Clerk, except that General Clerks have no supervisory authority 

over other clerical employees. The pay rates for General Clerks 

vary within a range from $12 9.66 to $132.18, depending on which 

specific days of the week these clerks work. 

Clerk/Telegraphers at Armourdale maintain train performance 

sheets; maintain general order and general notice f i l e s for the UP, 

as well as for the Missouri Pacific, St. Louis Southwestern, 

Burlington Northern Santa Fe, and Kansas City Terminal Railroads on 

enginemen's, trainmen's and switchmen's boards; clear high/wide 

loads with dispatchers and maintain f i l e s ; and obtain train li.ne 

information from connecting lines and make the line up. Of the 

three positions slated for abolishment, two are classified as 

"clerk/telegraphers" while the third i s classified as a 

"manager/telegrapher." The only apparent difference between these 

classifications i s that the manager/telegrapher works the day 

shift, and i s paid at a daily rate of $135.44, while the 

clerk/telegraphers are paid at a daily rate of $130.24. 

Although listed as an extra board position, one of the twenty-

one incumbents (B.D. Beall) included in the June 11 notice is 

10 



411^ 

c u r r e n t l y working as a j a n i t o r at the Armourdale f a c i l i t y . The 

duties of t h i s p o s i t i o n consist of performing normal j a n i t o r i a l 

duties at the Armourdale Yard O f f i c e , i t s intermodal o f f i c e , and at 

i t s west end switch shanty, as well as whatever o'her duties may be 

assigned. The d a i l y pay rate f o r t h i s p o s i t i o n i s $127.98, 

although incumbent Beall i s being paid the extra board rate of 

$129.66 per day. 

The June 11 notice also l i s t s two extra board p o s i t i o n s at 

Armourdale which are to be abolished. The incumbent from one of 

these extra board p o s i t i o n s (B.D. Beall) i s c u r r e n t l y working i n a 

j a n i t o r ' s p o s i t i o n , which has bee"! accounted f o r above. These 

extra board p o s i t i o n s were created pursuant t o a c o l l e c t i v e l y 

bargained TOPS agreement i n which the SP had agreed t o create an 

extra board at Armoi- iale (as w e l l as other former SP f a c i l i t i e s ) 

w i t h a minimum size of f i f t e e n percent (15%) of the permanent 

pos i t i o n s at Armourdale, The extra board employees are paid at a 

d a i l y rate equal t o t h a t of other general c l e r k s ( i , e , , $129,66). 

Tha Propoaad Neff U t i l i t y Clark and Extra Board 
Poaitiona 

The C a r r i e r b u l l e t i n e d twelve (12) U t i l i t y Clerk p o s i t i o n s on 

July 27, Of these twelve (12) p o s i t i o n s , three (3) would be 

stationed at Armourdale, see Employaaa' E x h i b i t No. "8"; three (3) 

would d i v i d e t h e i r time between Neff and Armourdale, sea Enployaaa' 

Ex h i b i t Noa. "9" and "10"; and s i x (6) would be stationed at Neff, 

The pay rates f o r these p o s i t i o n s would be $86.19 per day, 

s u b s t a n t i a l l y less than even the lowest paying of the abolished 

11 



positions at Armourdale.* The duties for a U t i l i t y Clerk, as 

expressed i n the b u l l e t i n are as follows: 

Transport train and engine crews; perform other duties as 
required including, but not limited to, caboose supply, 
ordering supplies, distribution of supplies to train and 
engine crews, supply and load printer paper and ribbons, 
post bulletins and notices, perform janitorial services, 
complete/distribute reports and assist in upkeep of 
vehicles; other duties as may be assigned. 

See, e.g., Enployaaa' Exhibit No. "8". In addition to these 

duties, these U t i l i t y Clerks would be required to 

...possess sufficient physical capability to perform all 
required duties, including janitorial services and safe 
operation of vehicles and cleaning equipment. Incumbent 
must possess a valid driver's license and, where required 
by law, a valid chauffeur's license. 

I d . With the exception of crew hauling and j a n i t o r i a l duties, none 

of the duties included i n the job descriptions for the abolished 

Armourdale c l e r i c a l positions -- namely, computer data input and 

checking tracks, trains and yard consists -- are accounted for i n 

the U t i l i t y Clerk's job description. 

Under the scope rule of the SP agreement, none of the crew 

hauling performed from Armourdale may be contracted out. Under the 

UP agreement, crew hauling within the confines of the Neff Yard i s 

performed by UP employees represented by TCU; the UP agreement 

permits the Carrier to contract out crew hauling involving the pick 

up and delivery of crews outside the Neff Yard, 

I f the Carrier i s permitted to abolish the Armourdale c l e r i c a l 

positions and r e b u l l e t i n them as U t i l i t y Clerk positions, the 

* For example, a General Clerk at Armourdale currently makes 
$129,66 per day, over 50% more than the $86.19 daily pay rate for 
a U t i l i t y Clerk at Neff. 
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impact on wage rates w i l l be d r a s t i c , w i t h rates f o r these 

p o s i t i o n s f a l l i n g between 34% and 36%,^ depending on the 

incumbent's o r i g i n a l p o s i t i o n under the SP agreement. Further, the 

job duties f o r U t i l i t y Clerks ( i . e . , p r i m a r i l y crew hauling) are 

s u b s t a n t i a l l y d i f f e r e n t from those of the p o s i t i o n s being 

abolished. The Carrier's n o t i c e , however, provides no i n f o r m a t i o i 

as t o what w i l l happen t o the remaining c l e r i c a l functions 

c u r r e n t l y performed by the Armourdale c l e r k s . Indeed, even w i t h 

respect t o the crew hauling d u t i e s , the Carrier's n o t i c e i s s i l e n t 

as t o whether those duties w i l l be performed e n t i r e l y w i t h i n the 

yards themselves, beyond the yards, or both. The absence of such 

information i s s i g n i f i c a n t because, t o the extent t h a t the crew 

hauling i s performed outside of these yards, UP would arguably have 

the r i g h t under i t s agreement t o subsequently a b o l i s h those 

p o s i t i o n s and contract the work out i f the p o s i t i o n s were placed 

under the UP Agreement.* 

As shown above, the Ca r r i e r ' s proposal w i l l r e s u l t i n 

su b s t a n t i a l reduction rates of pay, d r a s t i c a l t e r a t i o n of job 

duti e s , and the p o t e n t i a l f o r the b u l l e t i n p o s i t i o n s t o be 

abolished as the r e s u l t of c o n t r a c t i n g out. 

Effective Loaa of Guaranteed Extra Boarda 

In a d d i t i o n t o enjoying higher rates of pay and p r o t e c t i o n 

* For example, a General Clerk who makes $129,66/day under 
the current SP Agreement would be paid $86,19/day, or 34% less 
under the UP Agreement ($129,66 - 86,19 - $43.47/$129.66 = 34%), 
while the Manager/Telegrapher at Armourdale would make 36% less 
under the UP Agreement ($135,44 - 86.19 - $49,25/$135.44 » 36%). 

* See fn, 3, aiiS£^ 
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from subcontracting, the employees at Armourdale also enjoy a 

comprehensive Guaranteed Extra Board r u l e which requires the 

Carrier t o maintain an extra board r a t i o set at 15% o£ the 

established c l e r i c a l p o s i t i o n s . Not only does t h i s assure an 

adequate workforce f o r the f i l l i n g of vacancies due t o vacations, 

sick leave, j u r y duty and the l i k e , but i t also insures that 

protected work i s not d i v e r t e d to other employees. At Neff, the 

applicable agreement requires an fi x t r a board r a t i o of only 10%. 

Accordi.ngly, i f the Neff CBA i s imposed on Armourdale employees, 

the r e s u l t w i l l be a clear diminution of the ext r a board p r o t e c t i o n 

enjoyed by those employees. 

Total a f f e c t of CBA change 

In short, p e r m i t t i n g implementation of the "transa c t i o n " 

provided f o r i n i t s June 11 notice would allow r.he Car r i e r to 

decrease compensation and work o p p o r t u n i t i e s c u r r e n t l y a v a i l a b l e to 

those i n d i v i d u a l s at Armourdale by: 

1) effecting a decrease in daily rates of pay 

a) of between 34i and 36i for the newly 
rebuiletined crew hauling positions at both Neff 
and Armourdale; and 

b) of 7£ for the newly rebuilet ined intermodal 
ramp c lerk posit ions at Armourdale; 

2) providing the Carrier with the ability to contract 
out ramp and certain crew hauling work by 
abrogating the existing subcontracting prohibition 
of the SP Agreement; and 

3) reducing the guaranteed extra board ratio at 
Armourdale from its current 15t level to lOi. 

The Carrier's proposal would permit i t t o implement these changes 

despite the f a c t t h a t the b u l l e t i n s show that a l l of the ramp work 
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(and some of the crew hauling work) will remain at Armourdale, and 

that the crew hauling which i s ostensibly being transferred to Neff 

cannot real i s t i c a l l y be so transferred, 

TCU's Responaa tp Notice 

On July 30, 1998 (Employees' Exhibit No. -11"), Mr, Robert F. 

Davis, President ASD/TCU, responded to the June 11 notice as 

f o l l o w s : 

As J have previousiy advised you it is the C7nion's 
position that this notice is inappropriate and not in 
accordance with the spirit and intent of NYD-217 I 
therefore request that this notice be withdrawn' and 
canceled. 

The C a r r i e r ' s notice indicates that various c2erica2 
positions currently under the Southern P a c i f i c Agreement 
are to be placed under the Union P a c i f i c Agreement and 
r e c l a s s i f i e d as U t i l i t y Clerk posit ions. This has the 
sole purpose of reducing the rates of pay of the 
posit ions. In addition to this , the Carr i er advises that 
I t intends to place s i x Ramp Clerk posit ions under the 
Union P a c i f i c Agreement-- these are posit ions that do not 
even exist under the Union P a c i f i c Agreement at Kansas 
Ci ty as the Union P a c i f i c ramp work i s performed by an 
outside contractor. The ef fect of this notice i s to 

cherry pick" c o l l e c t i v e bargaining agreements and to 
place employees under an agreement with i n f e r i o r benef i ts 
for the employees. This has no other application but to 
transfer wealth from employees to the employer. The 
C a r r i e r ' s action i s not necessary and cer ta in iy w i l l not 
benefit the general publ i c or the employees subject to 
this merger. .t ^ 

• * • 

The action contemplated by the Carrier regarding the 
clerks in Kansas City, without a doubt, has the effect of 
placing employees under an inferior agreement First 
the rates of pay of the posicions are being reduced by a 
considerable amount; second, the Ramp Clerks are placed 
in jeopardy of having their work contracted to an outside 
party,- and third, the extra board agreement under the SP 
CJericaJ Agreement is far superior to the extra board 
agreement under the UP Clerical Agreement. These are but 
three examples of how the SP CBA is superior to che UP 
CBA at Kansas City. 

The Carrier Raaponaa tpp tha Davia Lattar of Jul 
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On September 11, 1998 (Ea^loyeea' Exhibit Wo. "12"), the 

Carrier responded to Mr, Davis as follows: 

By letter dated July 30, 1998, Mr Davis advised the 
Carrier that it was the Union's position the notice of 
June 11, 1998 was inappropriate and not in accordance 
with the spirit and intent of NYD-217. Moreover, Mr. 
Davis stated that if the Carrier did not agree with his 
position he would demand that the issue be submitted tc 
arbitration. Finally, Mr. Davis requested that if the 
Carrier wished to arbitrate the issue, then the notice 
not be effectuated until a decision had been rendered by 
the arbitrator. 

First, the Carrier does not agree that the notice 
issued on June 11, 1998 was inappropriate. Moreover, it 
is the Carrier' s position that the notice and the 
proposed changes embrace the spirit and intent of NYD-
217. In view of this fact, the Carrier is agreeable to 
submitting this issue to final and binding arbitration on 
an expedited basis. I will be contacting you in the near 
future to begin the Referee selection process. Secondly, 
with regard to your request to delay the implementation 
of the proposed transaction, the Carrier is reluctantly 
agreeable to honoring that request with certain 
reservations. The Carrier reserves the right to 
immediately e f f e c t the changes outlined in the original 
notice upon receipt of the Arbitrator's Award in the 
event a decision favorable to the Carrier is rendered 
without further notice (i.e., a new 60-day notice ) to 
the Organization. Additionally, in the event 
circumstances change, the Carrier reserves the right to 
cancel the original notice at any time prior to or after 
the arbitration Award is rendered, canceling all 
assignments and option forms and serving a new 60-day 
notice, which, if necessary, would not be placed into 
e f f e c t until after a decision rendered by the Referee. 
Of course, it is understood that the Carrier's decision 
to grant the Organization's request concerning this delay 
in implementing the transaction is made without prejudice 
to the Carrier'3 position regarding this issue. 

As made obvious by the above correspondence, the parties were 

unable to s e t t l e t h i s matter on the property and have agreed that 

the dispute i i properly before t h i s § 11 Committee for 

adjudication. 

yviWIfT 7ft Carrier'a Propoaal 
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The C a r r i e r n o t i c e proposes to abolish twenty-one (21) 

pos i t i o n s at SP's Armourdale Yard, and by b u l l e t i n i t reestablishes 

seven (7) Ramp Clerk and three (3) U t i l i t y Clerk p o s i t i o n s at tha t 

yard. While these p o s i t i o n s w i l l be performing the same or s i m i l a r 

functions as the abolished p o s i t i o n s , the b u l l e t i n jobs w i l l be 

under the UP agreement providing lower wage rates. Moreover, these 

jobs w i l l no longer be subject t o the subcontracting r e s t r i c t i o n s 

of the SP Agreement. 

Three U t i l i t y Clerk p o s i t i o n s w i l l be s p l i t between Armourdale 

and Neff Yards, and ten w i l l be assigned t o Neff Yard under the UP 

agreement. The Neff-based crew hauling w i t h i n TCU's j u r i s d i c t i o n 

i s l i m i t e d t o the immediate s i t e ; crew hauling beyond the immediate 

l o c a t i o n f o r up t o 50 miles i s performed by an independent 

contractor and i s not covered by the UP Agreement, These p o s i t i o n s 

w i l l also be under the reduced wage rates of the UP Agreement, 

Further, although the Carrier has bulletined four extra board 

positions at Neff and one at Armourdale, i t i s dubious that these 

positions can be tru l y termed as "guaranteed", given that the 

applicable extra board agreement at Neff requires a lower 

guaranteed ratio (10%) than the current agreement at Armourdale, 

Accordingly, i f the Carrier i s permitted to impose the UP agreement 

with respect to the positions in question, i t may well be able to 

abolish these extra board positions at any time, 

POSITION OF THE EMPLOYEES 
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ARGUMENT 

The proposed t r a n s a c t i o n replaces the SP c o l l e c t i v e bargaining 

agreement w i t h the UP agreement w i t h a r e s u l t i n g diminution i n pay 

rates as w e l l as the decrease i n the r a t i o of guaranteed ex t r a 

board p o s i t i o n s and subcontracting r e s t r i c t i o n s . As shown above, 

however, h a l f of the p o s i t i o n s i n question are not being moved from 

t h e i r present l o c a t i o n ; as we demonstrate below, the "movement" of 

the remaining p o s i t i o n s i s c l e a r l y not w i t h i n the contemplation of 

"transaction," n e i t h e r as commonly understood i n New York Dock 

parlance nor as set f o r t h i n NYD-217. Accordingly, n e i t h e r the 

language of NYD-217 nor the applicable STB precedent permit the 

Carrier t o u t i l i z e New York Dock procedures to reduce employee 

c o l l e c t i v e bargaining p r o t e c t i o n s , 

UP'a Notice Neither Connliae With tha Raguirananta of A r t i c l e 
I I of NYD-217, Nor Doaa I t Conatitute a 'Tranaaction* Undar 
That Proviaion. 

A r t i c l e I I of NYD-217 provides t h a t the Carrier w i l l give the 

Union a " d e t a i l e d plan" by l o c a t i o n of transactions t o take place. 

Said notice i s t o include "a l i s t i n g of the jobs t o be abolished 

and the incumbents, the jobs t o be created; the approximate dates 

of t r a n s f e r ; a d e s c r i p t i o n of the work t o be t r a n s f e r r e d and the 

d i s p o s i t i o n of work t o remain, i f any." 

Carrier's n o t i c e f a i l s t o i d e n t i f y e i t h e r what work i s being 

t r a n s f e r r e d from i t s Armourdale to i t s Neff Yard and f a i l s t o 

i d e n t i f y what work, i f any, i s t o remain at Armourdale. Rather, 

the notice states that the work of the twenty-one (21) p o s i t i o n s 

abolished at Armourdale i s to be t r a n s f e r r e d t o c l e r i c a l p o s i t i o n s 
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"to be established under the Union Pacific/TCU Collective 

Bargaining Agreement." The notice is silent as to the location of 

these positions. In fact, based upon the Carrier's subsequent 

bulletins, half of the involved positions (and the work that 

accompanies them) will be reestablished at Armourdale,'' contrary 

to Article II which expressly describes the notice as revealing 

"the pian to transfer work and/or employees." 

What the notice does make clear i s that the newly established 

positions are to be placed under the Union Pacific/TCU c o l l e c t i v e 

bargaining agreement. A l l of the newly established positions w i l l 

be posted at the lower wage rates of the UP Agreement. Of the 

twenty-one positions being abolished, ten are being reestablished 

at Armourdale Yard at a lower wage rate and leas protective work 

rules, and three w i l l s p l i t time between Armourdale and Neff at the 

lower wage rate and leas protective rules of the UP Agreement, 

Significantly, ramp and crew hauling work not subject to 

subcontracting under the SP Agreement w i l l be subject to 

subcontracting under the UP Agreement, The Carrier i s attempting 

to use NYD-217 not *o f a c i l i t a t e the transfer of work and/or 

employees between SP and UP f a c i l i t i e s , as was intended, but to 

permit the replacement of one collective bargaining agreement with 

another. NYD-217 by i t s terms i n A r t i c l e I I does not define such 

a replacement as a "transaction" under the terms of that agreement. 

NYD-217 was entered in December 1996, Since that time, the 

Carrier has issued hundreds of notices affecting i n excess of 1500 

' £££ Employaaa' Bxhibit Noa. "8- to "9" 
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employees. In virtually a l l , work and/or employees have been 

transferred from an SP to a UP fa c i l i t y , or vice versa. Although 

NYD-217 is silent on the question of which collective bargaining 

agreement is applicable to any work and/or employee transfer, the 

parties have generally applied the collective bargaining agreement 

at the receiving location to govern work and/or employees 

transferred to that location. This practice, however, clearly does 

not stand for the proposition that the carrier i s at liberty to 

apply the collective bargaining agreement of i t s choice in the 

absence of the transfer of either work and/or employees. Stated 

differently, Armourdale Yard i s an SP f a c i l i t y . The Carrier may 

not replace the SP Agreement with that of the UP under the guise of 

a claimed New York Dock transaction. Further, as we set forth 

below, the work allegedly being "transferred" to Neff Yard i s 

actually going to be subcontracted. None of the prior transactions 

under NYD-217 involved such subcontracting or such major 

discrepancies between applicable agreements. 

Where carriers have sought authority to replace one collective 

bargaining agreement with another, they have explicitly done so in 

the implementing agreement. For example, the recent implementing 

agreement between TCU, CSXT, Conrail and Norfolk Southern (NS) 

explicitly provides that the appropriate NS agreement shall apply 

to the NS allocated portion of Conrail. I t i s respectfully 

submitted that the arbitrator should not construe the agreement's 

silence as affording a basis to override well-established New York 

Dock principles so as to allow the Carrier to substitute the UP 
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c o l l e c t i v e bargaining agreement f c r the SP agreement at Armourdale 

Yard. 

The notice's f a i l u r e t o i d e n t i f y the work t o be tra n s f e r r e a , 

and the d i s p o s i t i o n of the work remaining at Armourdale i n 

v i o l a t i o n of A r t i c l e I I of NYD-217, i s of p a r t i c u l a r s i g n i f i c a n c e 

i n t h i s matter. While the Carrier has r e b u i l e t i n e d seven (7) ramp 

cl e r k s at Armourdale, under the Carrier's proposal these p o s i t i o n s 

would be created under the UP Agreement. Once t h i s work i s placed 

under the UP Agreement, i t w i l l no longer be covered by the SP 

agreement's p r o h i b i t i o n on subcontracting. This becomes 

p a r t i c u l a r l y significant when read in light of the Carrier's 

c l e a r l y stated future intent to consolidate a l l of i t s Kansas City 

intermodal operations at Armourdale, see Enployaaa' Bxhibit Noa. 

and where the c l e r i c a l ramp work could not be contracted 

out under the c u r r e n t l y operative agreement. Conversely, the same 

operating plan s l a t e s the Neff ramps (where such work can c u r r e n t l y 

be contracted out) t o be closed e n t i r e l y i n orde.r t o f a c i l i t a t e 

other operations. 

The crew hauling work outside the yard being t r a n s f e r r e d from 

Armourdale i s not being performed under the current UP agreement by 

cl e r k s at Neff Yard, The crew hauling c u r r e n t l y being performed by 

UP employees under the operative agreement at Neff i s conducted 

e x c l u s i v e l y w i t h i n the yard and between the yard and l o c a l hotels; 

under the Carrier's proposal, the crew hauling work at Armourdale 

would be protected only t o t h a t same extent. However, i n t r a - y a r d 

crew hauling work i s by i t s very nature s i t e - s p e c i f i c and, 
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consequently, the Carrier cannot c r e d i b l y claim t h a t t h i s work i s 

being " t r ans f e r r ed" to Neff. As f o r the crew hauling which i s done 

outside the yards, no such work i s performed under the UP agreement 

because th a t work has been contracted out. Accordingly, no work 

exists w i t h which to coordinate the external crew hauling performed 

under the SP agreement. As a r e s u l t , there can be no coordination 

of the crew hauling work at Neff Yard w i t h i n the meaning of A r t i c l e 

I I of NYD-217, 

The impact of the Carrier's proposal on e x t r a boards i n Kansas 

City i s also d i s t u r b i n g . The two (2) extra board positions i t 

proposes t o abolish at Armourdale are c u r r e n t l y protected under the 

SP Agreement, which requires a 15% guaranteed e x t r a board r a t i o . 

I n t h e i r place, the Car r i e r proposes t o b u l l e t i n f i v e (5) extra 

board p o s i t i o n s under the UP Agreement, which mandates an extra 

board r a t i o of only 10%. I n doing so, the C a r r i e r i s presumably 

creating extra board p o s i t i o n s at Neff and Armourdale th a t i t can 

abolish at any time. 

In l i g h t of these f a c t s , the Carrier's f a i l u r e t o c l e a r l y 

i d e n t i f y the d i s p o s i t i o n of the involved work i s i n d i c a t i v e of i t s 

i n t e n t to use NYD-217 as a means to t r a n s f e r work from the SP 

Agreement, w i t h i t s r e s t r i c t i o n s on subcontracting, b e t t e r pay 

rates, and more favorable guaranteed extra board provisions, to the 

UP Agreement, which i s decidedly weaker on these issues. Such a 

"transfer" of work i s c l e a r l y not a transaction w i t h i n the meaning 

of NYD-217, 

This i n t e r p r e t a t i o n of NYD-217 i s consistent w i t h STB 
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precedent that l i m i t s "transaction" to a coordination of employees 

or work, not the mere replacement of one c o l l e c t i v e bargaining 

agreement w i t h another. The term t r a n s a c t i o n , while defined 

broadly, i s derived from the WJPA concept of coordination. 

The above d e f i n i t i o n was c l a r i f i e d by the Second C i r c u i t , U.S. 

Court of Appeals i n New York Dock Rv. v. United States. 609 F.2d 83 

(1979) (Employaaa' E x h i b i t No. "13") (page 345-6) : 

The definitional provisions contained in the "New 
York Dock conditions" remain to be discussed. 
Petitioners' objections to the ICCs definition of the 
term "transaction" are without merit. Although this 
definition has no precise ancestor in either the "New 
Orleans conditions" (as clarified in Southern Control II) 
or in the Appendix C-1 conditions, it is clear from the 
definition i t s e l f , as well as from the ICCs expressed 
intention in formulating this definition, that the goal 
which the ICC had in mind was to encompass in its 
definition of "transaction" the same situations that were 
within the parallel term "coordination" employed in the 
admitted blueprint for all current employee protective 
packages, the WJPA. We do not believe that this goal is 
beyond the statutory authority conferred on the ICC in 
formulating employee protective conditions pursuant to 49 
U.S.C. § II347. Nor do we believe that the ICCs attempt 
to achieve this goal strays so far from the mark that the 
term "transactions" needs any redefinition by us. 

WJPA Section 2 defines a "coordination" as: 

Section 2 (a) . The term "coordination" as used 
herein means joint action by two or more carriers whereby 
they unify, consolidate, merge or pool in whole or in 
part their separate railroad facilities or any of the 
operations or services previously performed by them 
through separate facilities 

' £££ Finance Docket No. 32000 (Sub-No, 11) (4-15-96) 
(Enqployaaa' Exhibit No. "15") wherein the STB held that: "The 
WJPA 'generally is conceded to be the blueprint for all 
subsequent job protection agreement.' Npw York Dock Rv. v. United 
States, 609 F.2d 83, 86 (2d Cir. 1979). We have noted that the 
Transportation Act of 1940, the source of present § II347, was, 
in e f f e c t , a Congressional endorsement of the WJPA... Thus we 
conclude that the WJPA arbitral awards do present persuasive 
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Ir. TCU V. Missouri Pacific/Union Pacific Railroad Company (12-

18-87) (Employaea' Exhibit No. "14"^, Referee John LaRocco traced 

the h i s t o r i c a l meaning and implications of the term "transaction" 

and ruled that both the federal courts and the ICC have held i t to 

mean the same as "coordination" as i t i s used and defined i n 

Section 2 of the WJPA, 

Referee LaRocco held: 

The consolidation of work...is analogous to the 
uni f i c a t i o n of separate f a c i l i t i e s on more than one 
railroad which i s clearly a coordination under the WJPA. 
As we found at the onset of our discussion, a 
coordination i s , by d e f i n i t i o n , a transaction within the 
meaning of Section iCa; of the New YorA" Dock Conditions. 
The WJPA def ines a coord ina t ion as the u n i f i c a t i o n ". . . i n 
whole or i n part..." of separate r a i l r o a d f a c i l i t i e s . 

In CSX and Seaboard Coast Line. FD No, 28905 (Sub-No, 22), and 

Norfolk Southern Corporation and Southern Railwav ComPanv, FD 29430 

(Sub-No. 20) (September 22, 1998), referred to herein as SaHQSIl 

I I I , the Board held that the term "transaction" embraced two 

categories -- the principal transaction approved by the ICC 

(generally a consolidation or acquisition of control, as i n the 

instant matter), and subsequent transactions "that were d i r e c t l y 

related to, grow out of, or flowed from the p r i n c i p a l transaction 

such as consolidations of f a c i l i t i e s , transfer of work assignments, 

etc," While the instant notice appears to be a consolidation or 

transfer, i n r e a l i t y i t i s neither. Rather, the notice i s being 

used as a vehicle to replace one agreement with another. 

In the instant matter, i t i s clear that no transaction -- that 

precedent on which a New York Dock a r b i t r a t i o n committee may 
rely. " 
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i s , no actual coordination of work or po s i t i o n s - - i s t a k i n g place. 

The m a j o r i t y of the jobs being abolished are being r e b u i l e t i n e d at 

Armourdale, but subject t o the UP Agreement's subcontracting -^ules 

and lower wage rates. The crew hauling work being " t r a n s f e r r e d " to 

Neff w i l l be subcontracted as permitted by the UP Agreement (and as 

p r o h i b i t e d by the SP Agreement). Such work i s not being 

t r a n s f e r r e d t o agreement employees as required by A r t i c l e I I of 

NYD-217. As such, t h i s reassignment does not c o n s t i t u t e a 

tran s a c t i o n under A r t i c l e I I of NYD-217, Nor as we set f o r t h below 

does the Carrier's proposal meet the standards established by the 

STB f o r o v e r r i d i n g c o l l e c t i v e bargaining agreements, 

STB Deciaiona Ara Conaiatent With TCU'a I n t a r a r a t a t i o n of NYD-

We have established that n e i t h e r the p l a i n meaning of A r t i c l e 

I I of NYD-217 nor the p a r t i e s ' past p r a c t i c e support Carrier's 

claim t h a t i t s proposal c o n s t i t u t e s a tr a n s a c t i o n under that 

p r o v i s i o n , A review of STB precedent establishes t h a t New York 

Dock i s not intended t o a f f o r d c a r r i e r s the opportunity t o 

s u b s t i t u t e one c o l l e c t i v e bargaining agreement f o r another. These 

decisions set f o r t h important l i m i t a t i o n s on a r b i t r a t o r s ' a u t h o r i t y 

under A r t i c l e I , Section 4 of New York Dock Conditions t o override 

p r e - e x i s t i n g c o l l e c t i v e bargaining agreements, NYD-217 should not 

be construed as g i v i n g UP the r i g h t t o override agreements, sub 

s i l e n t i o . where an a r b i t r a t o r would otherwise be r e s t r i c t e d from 

imposing such an override. Indeed, as we noted above, c a r r i e r s 

involved i n the recent Conrail t r a n s a c t i o n expressly bargained f o r 

such r i g h t s . I n the absence of such language, i t i s r e s p e c t f u l l y 
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submitted t h a t the a r b i t r a t o r m t h i s proceeding should not under 

A r t i c l e I , Section 11 i n f e r such override a u t h o r i t y . 

We s t a r t our analysis w i t h the STB's most recent and extensive 

r u l i n g on the override question m Carmen I I I (Enployaaa' E x h i b i t 

No. "16") . This decision was the f i n a l r u l i n g of the STB f o l l o w i n g 

c i r c u i t and Supreme Court rf-view i n a case dealing w i t h the 

agency's a u t h o r i t y , under the I n t e r s t a t e Commerce Act, t o override 

c o l l e c t i v e bargaining agreements under A r t i c l e I , Section 4 of the 

New York Dock Conditions.' We o f f e r t h i s analysis only t o 

es t a b l i s h the l i m i t a t i o n s on the override a u t h o r i t y under A r t i c l e 

I , Section 4 of New York Dock as background t o an understanding of 

NYD-217. 

1. STB Ratraata From I t a Prior Deciaiona on Override. 

The U.S. Supreme Court, i n reviewing the ICCs Carmen I 

decision, held t h a t the so-called immunity p r o v i s i o n i n the 

I n t e r s t a t e Commerce Act, which immunizes an approved t r a n s a c t i o n 

from " a l l other law," applies t o c o l l e c t i v e bargaining agreements 

"as necessary to carry out a transaction," 499 U,S, at 133. The 

Supreme Court made clear, however, that i t was not r u l i n g on "the 

standard of necessity" and remanded the case back t o the c i r c u i t 

court, which, i n t u r n , remanded t o the STB. 

While the case was on appeal to the Supreme Court, the ICC 

issued a second opinion i n t h i s matter responding t o the opinion of 

the D.C. C i r c u i t Court of Appeals. S i g n i f i c a n t l y , as noted i n 

' A f u l l procedural h i s t o r y and summary of the various ICC 
and court decisions appears i n Carmen I I I , 
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Carrr.en I I I . Carmen I I l i m i t e d the override authority the Commission 

had previously adopted in DRGW and Maine Central (En5>loyees' 

Exhibit Noa. "17" and "18") : 

...the ICC tempered what it had said in DRGW and Maine 
Central. It was still true, the ICC stated in Carmen II. 
that CBA.s and the RLA had to yield to allow 
implementation of an approved transaction. However, 
section 11347, and the protective conditions imposed 
thereunder, only required CBAs and the RLA to yield to 
permit modifications of the type traditionally made by 
arbitrators under the WJPA and the ICCs conditions from 
1940 to 1980; and section 11341(a) reinforced 11347 by 
requiring the RLA to yield so as not to block the sort of 
changes permitted under section 11347. The ICC did not 
attempt to define what changes should be considered to be 
necessary but stated in Carmen II that CBAs and the RLA 
should not be overridden simply to facilitate a 
transaction, but should be required to yield only when 
and to the extent necessary to permit the approved 
transaction to proceed. 

Carmen I I I at p, 12. 

Carmen I I I reaffirmed a reliance on the 1940-1980 a r b i t r a t i o n 

awards as an important l i m i t a t i o n on the override authority: 

In short, the ICC in Carmen II defined the scope of 
authority of arbitrators to modify CBAs under Article I, 
section 4 of New York Dock by reference to the practice 
of arbitrators during the period 1940-1980. Although 
this is by no means a bright line definition, it has been 
accepted as a practicable working definition by the 
courts, see RLEA. ADTA. and UTU. and we will adopt it 
too. 

Cjtrm$p I I I at pp, 23-24, 

These a r b i t r a t i o n awards embraced a practicable approach 

permitting carriers to transfer work and employees and limi t e d any 

changes i n col l e c t i v e bargaining agreements to those changes that 
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are necessary to effectuate such transfers." Whatever the exact 

parameters of the limitation, i t is clear that Carmen I), did not 

contemplate that the abolishment and rebulletining of positions at 

the same location provided a basis for replacing one collective 

bargaining agreement v;ith another: 

Negotiators and arb i tra tors may well have followed 
the r u b r i c of ^selection of forces and assignment of 
employees" when administering the provisions governing 
the e f f ec t of consolidations. The scope of those terms, 
however, i s not well defined. I t must extend beyond the 
mere mechanism for select ion or assignment of employees, 
and include the modifications of certain important 
contractual r ights . Southern and Bernstein make i t c lear 
that work was transferred from one ra i l road to another 
despite contrary contractual provisions in CBAs. I t was 
a l so obvious that contractual sen ior i ty r ights were 
modified in order to consolidate rosters of the two 
separate, combining ra i l roads . See Southern. SiiB£A> at 
165, 185. These rosters may have been "dove-tailed" or 
another method agreed upon or decreed by an arbitrator. 
We can assume that the reassignment of employees would 
have regular ly taken place despite CBA prohibit ions . 
These act ions are the sort that would be necessary to 
permit almost any consolidation of the functions of two 
merging railroads. The WJPA procedures make i t possible. 

In addition to the limitation of the 1940-1980 arbitration 

decisions. Carmen I I I imposed three additional "crucial 

limitations" that restrict the CBA modifications that can be 

effected by an arbitrator under Section 4, First, the transaction 

must be one that has been approved by the STB. We analyzed this 

" The arbitration awards from this period, to which the 
STB repeatedly referred in Carmen I and H, relief upon a 
necessity standard requiring much more than carrier convenience 
and used that standard to reject carrier efforts to override pre-
transaction collective bargaining agreements. See, e.a,. the 
Il l i n o i s Terminal Trilogy -- Norfolk & Western/Illinois Terminal 
V- VTV< Leverett Edwards, 12-29-81; Norfolk & Western/I11inois 
Terminal v. RYA. Joseph Sickles, 12-30-81; Norfolk & 
We$';?ro/];ilinoi9 TgcmiPal v, BLS, Nicholas Zumas, 2-1-82 appended 
as Einployaaa' Exhibit No. "19". 
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l i m i t a t i o n i n our discussion of the term "transaction" as used i n 

NYD-217. Second, the m o d i f i c a t i o n cannot reach CBA .rights, 

p r i v i l e g e s and benefits protected by A r t i c l e I , Section 2 of the 

New York Dock conditions. Third, the m o d i f i c a t i o n of the 

c o l l e c t i v e bargaining agreem.ent must be necessary to the 

implementation of the approved t r a n s a c t i o n . We discuss these 

l a t t e r two l i m i t a t i o n s below: 

2. A r t i c l e I , Section 2 of Naw York Dock. 

A r t i c l e I , Section 2 of New York Dock provides: 

2. The rates of pay, rules, working conditions and 
all collective bargaining and other rights, privileges 
and benefits (including continuation of pension rights 
and benefits) of the railroad's employees under 
applicable laws and/or existing collective bargaining 
agreements or otherwise shall be preserved unless changed 
by future collective bargaining agreements or applicable 
statutes. 

Terms of a c o l l e c t i v e bargaining agreement that f a l l w i t h i n 

the purview of A r t i c l e I , Section 2 are protected "aJbsoIutely" 

while other terms are protected subject t o the necessity t e s t , 

(see subsequent discussion of STB Review of Yost Award, Snqployaaa' 

E x h i b i t No. "23" at p, 6), 

The Board i n Carmen I I I and i n the appeal of the award 

rendered i n UTU, BLE and CSX (1997), (Employaaa' E x h i b i t No. "20" 

here i n a f t e r "O'Brien Award") defined " r i g h t s , p r i v i l e g e s and 

b e n e f i t s " as meaning the "so-calJed i n c i d e n t s of employment or 

f r i n g e b e n e f i t s , " not in c l u d i n g scope or s e n i o r i t y r u l e s . O'Brien 

at p, 12, This d e f i n i t i o n excludes the c e n t r a l aspects of the work 

-- pay, rules and working conditions -- and was accepted by the 

D.C. C i r c u i t Court of Appeals. UTU v. STB. 108 F,2d 1425, 1429-30 
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(D.C. C i r . 1997) . The court was c a r e f u l t o note, however, tha t the 

f i r s t p a r t of Section 2 which r e f e r s e x p l i c i t l y t o "rates of pay, 

rul e s , working c o n d i t i o n s . . . " was not at issue i n that matter. 108 

F.2d at 1430, n. 4. 

No one has suggested that a e n i o r i t y p r o v i s i o n s f a l l 
w i t h i n the compass o f "^rates o f pay, r u l e s , working 
c o n d i t i o n s " under New York Dock. so the scope o f t h i s 
term i s not an issue i n t h i s case. I t i s o n l y the 
meaning o f ""other r i g h t s , p r i v i l e g e s , and b e n e f i t s " that 
i s a t issue [emphasis i n o r i g i n a l ] . 

The meaning of the f i r s t part of Section 2 focusing on "rates 

of pay, r u l e s , and working condi t ions" i s s t i l l an open issue. 

Unlike the s i t u a t i o n addressed by the D.C. C i r c u i t , i n the i n s t a n t 

matter there i s clear evidence that rates of pay and other 

c o l l e c t i v e l y bargained r e s t r i c t i o n s (extra board, subcontracting 

l i m i t a t i o n s ) are t o be reduced under the Carrier's proposal. 

Whatever the l i m i t s of the phrase "rates of pay, rul e s and 

working conditions" i n Section 2, at a minimum i t must mean th a t 

rates of pay are not t o be reduced as proposed by Ca r r i e r herein. 

Accordingly, Carrier's e f f o r t s t o replace the SP rates of pay w i t h 

the lower UP rates of pay must be rej e c t e d . Moreover, the 

guaranteed extra board and subcontracting r e s t r i c t i o n s also c l e a r l y 

f a l l w i t h i n these terms. 

In interpreting the scope of "rights, privileges and 
benefits," the Board r e l i e d upon an interpretation of paragraph 
10 of the Model Section 13(c) Agreement, which provides for labor 
protective conditions in connection with employees affected by 
federal transit funding. I t i s important to note that, unlike 
A r t i c l e I , Section 2 of New York Dock, neither paragraph 10 of 
the Model Agreement nor paragraph 3 (which more generally 
preserves c o l l e c t i v e l y bargained rights) s p e c i f i c a l l y references 
"rates of pay," (Bnqployaaa' Exhibit No. "21") 
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3. Nacaaaity. 

An override of a collective bargaining agreement can be 

imposed only i f necessary to effectuate the transaction approved by 

the STB. "This necessity f i n d Tg i s not opt ional , pre-transaction 

l abor arrangements cannot be m o d i f i e d wi thout i t . " Carmen I I I at 

p. 2 5. 

The STB adopted the D.C. Circuit Court of Appeals' view that 

a necessity standard must include a finding of public 

transportation benefits of the underlying transaction, which cannot 

be effectuated i f the only benefit of the modification derives from 

the CBA modification i t s e l f . I t i s clear that "merely to transfer 

wealth f rom employees to t h e i r employer" does not e f f e c t u a t e the 

purpose of the transaction. RLEA v. ICC, 987 F,2d 806, 815 (D,C, 

Cir, 1993), 

The STB summarized the necessity standard by quoting from i t s 

decision in Fox Valley: 

Arbitrators should also be aware that in lELEAl the 
court admonished us to identify which changes in pre-
transaction labor arrangements are necessary to secure 
the public benefits of the transaction and which are not. 
We have generally delegated to arbitrators the task of 
determining the particular changes that are and are not 
necessary to carry out the purposes of the transaction, 
subject only to review under our Lace Curtain standards 
[referenced below]. Arbitrators should discuss the 
necessity of modifications to pre-transaction labor 
arrangements, taking care to reconcile the operational 
needs of the transaction with the need to preserve pre-
transaction arrangements. Arbitrators should not require 
the carrier to bear a hea-vy burden (for example, through 
detailed operational studies) in justifying operational 
and related work assignment and employment level changes 
that are clearly necessary to make the merged entity 
operate efficiently as a unified system rather than as 
two separate entities, if these changes are identified 
with reasonable particularity. But arbitrators should 
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noc assume that a l l p r e - t r ansac t i on l abor arrangements, 
no mat ter how remotely they are connected w i t h 
opera t iona l e f f i c i e n c y or o ther p u b l i c b e n e f i t s o f the 
t r ansac t ion , must be mod i f i ed to ca r ry out the purposes 
of a t r ansac t ion . (Footnote o m i t t e d ) . 

Carmen I I I at pp. 26-27. 

This same analysis, c a l l i n g f o r a c a r e f u l balancing of the 

i n t e r e s t s of the involved p a r t i e s , was u t i l i z e d by the STB i n i t s 

Conrail decision wherein the Board reje c t e d applicants' request 

that i t override shipper contracts containing anti-assignment 

clauses. (Conrail at pp, 72-73.)" 

A review of the Carmen T r i l o g y reveals the STB r e l i e d on the 

necessity standard as a means of r e s t r i c t i n g the breadth of the 

override a u t h o r i t y . Such a u t h o r i t y i s not t o be used simply t o 

" f a c i l i t a t e " a transa c t i o n ; a r b i t r a t o r s are t o look to the 

precedent from 1940 t o 1980 as guidance -- not t o DRGW and Maine 

Central; and a r b i t r a t o r s must "reconcile" the operational 

necessities of the merged c a r r i e r w i t h the need t o preserve the 

pre-transaction labor agreements. 

4. Recant Oparating Craft Deciaiona. 

Recent a r b i t r a t i o n decisions i n v o l v i n g the operating c r a f t s 

p e r m i t t i n g merged c a r r i e r s t o make changes i n s e n i o r i t y d i s t r i c t s 

so as t o change crew r e p o r t i n g and supply points are consistent 

" STB's a u t h o r i t y to override shipper contracts i s 
contained i n current 49 U.S.C. § 11321 (formerly 11341) which, as 
noted by the Board i n Carmen I I I , arguably provides broader 
override a u t h o r i t y than 49 U.S.C. § 11326* (formerly 11347) which 
i s the basis f o r the override a u t h o r i t y herein, ("We conclude 
that where as here New York Dock condi t ions are r equ i red to be 
imposed, sec t ion 11341 i s constrained by sec t ion 11347 and the 
p r o v i s i o n o f these l abor c o n d i t i c n s . " Carmen I I I at p, 30.) 
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w i t h the p r i n c i p l e s o u t l i n e d above. A r b i t r a t o r s have generally 

recognized th a t such change;? are necessary t o permit operating 

crews to e f f i c i e n t l y f u n c t i o n over the merged system. Such changes 

were needed t o permit c a r r i e r s to more e f f i c i e n t l y assign work to 

operating crews. This i s i n sharp contrast t o the changes being 

sought herein which go w e l l beyond the assignment of work. Rather, 

i n the i n s t a n t matter the changes reduce wage r a t e s , permit the 

Carrier to subcontract work th a t i s pr o t e c t e d under the SP 

agreement, and diminish e x t r a board guarantees. 

In the O'Brien Award, the § 4 Committee considered CSX's 

proposal t o consolidate the s e n i o r i t y d i s t r i c t s of four c a r r i e r s 

t h a t had been merged i n t o the CSX system. This cons o l i d a t i o n 

permitted the more e f f i c i e n t use of operating c r a f t employees by 

r e q u i r i n g some t o work d i f f e r e n t t e r r i t o r i e s and d i f f e r e n t 

r e p o r t i n g p o i n t s . While f i n d i n g that the proposed change was 

necessary t o e f f e c t u a t e the purposes of the t r a n s a c t i o n , the 

a r b i t r a t o r emphasized t h e i r l i m i t e d nature: 

Except for the elimination of their current seniority 
districts and the closing of some supply points for 
crews, the present collective bargaining agreements on 
the B&O, C&O, WM and RF&P will be continued unchanged. 
This transaction therefore will not result in a mere 
"^transfer of wealth" from these employees to CSXT which 
the D.C. Court of Appeals found impermissible in 
Executives. Rather, the savings will be achieved from 
better utilization of equipment, facilities and manpower. 
Also, CSXT will not be obligated to hire additional train 
and engine service employees due to its more efficient 
use of employees on the combined territory. Moreover, 
CSXT estimates that train delays will be greatly reduced. 
Thus, in this Arbitrator's opinion, the transaction 
itself will yield enhanced efficiency independent of any 
modifications in the present collective bargaining 
agreements on the B&O, C&O, WM and RF&P. 
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Eaployees' Exhibit No. "20" at pp. 17-18. 

In reviewing t h i s decision, the STB also emphasized the 

limited nature of the proposed change which did not impact wage 

levels: 

The changes sought by CSXT dc not appear to be a device 
merely to transfer wealth from employees to the railroad. 
Indeed, there does not appear to be a significant 
diminution of the wealth of the employees...The reduction 
in labor costs will occur through more efficient use of 
employees and equipment, not by any reduction in current 
hourly wages and benefits. In order to use employees 
more efficiently, CSXT will require some employees to 
work different territories and report to different 
staging areas. 

CSX Corporation. FD No. 28905 (Sub-No. 27) (November 22, 1995), 

Employaaa' Exhibit No. "22" at p. 10. 

Relying on the D.C. Circuit's opinion i n RLEA v. ICC. 987 F.2d 

a: 814-15, the STB held that carriers bear the burden of 

esitablishing that the proposed change i s necessary to a<:hieve a 

public transportation benefit: 

To determine which changes are permissible, the court in 
RLEA established the following standard (987 F.2d at 814-
15) : . . .it is clear that the Commission may not modify a 
CBA willy-nilly: 11347 requires that the Commission 
provide a *fair arrangement." The Commission itself has 
stated that it may modify a collective bargaining 
agreement under 11347 only as "^necessary" to effectuate 
a covered transaction, [citation omitted] ...We look 
therefore to the purpose for which the ICC has been given 
this authority [to approve consolidations] . That purpose 
is presumably to secure to the public some transportation 
benefit that would not be available if the CBA were l e f t 
in place, not merely to transfer wealth from employees to 
their employer... In other words, the court's standard 
is whether the change is (a) necessary to e f f e c t a public 
benefit of the transaction or (b) merely a transfer of 
wealth from employees to their employer. 

14. At pp. 9-10. 

The STB i n Finance Docket No. 32760 (Sub-No. 22) of June 26, 
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1997 Employees' E x h i b i t No. "23") reviev/ed the award rendered by 

James E. Yost (previously r e f e r r e d t o as Yost Award) i n United 

Transportation Union and Union P a c i f i c Railroad Companv. et a l . - -

Contrcl and Merger--Southern P a c i f i c Transportation Company, et a l . 

( A p r i l 14, 1997; , 

In that dispute, the § 4 Committee was faced w i t h the 

combining of r o s t e r s ac two locations (Salt Lake Hub & Denver Hub). 

The C a r r i e r (UP/SP) served notice on the UTU t o place a l l employees 

at t.hose two loc a t i o n s under one CBA. The Yoat Committee held that 

such coordination of ros t e r s was "necessary" as contemplated i n the 

"commitment l e t t e r " signed by both p a r t i e s p r i o r t o the STB 

approval of the UP/SP merger.^' 

The UTU p e t i t i o n e d the STB f o r review, and the STB affirmed 

the Yost decision (see Esqployaaa' E x h i b i t No. "23"), holding t h a t : 

I n RLEA, supra, the court admonished the ICC to 
r e f r a i n f rom approving m o d i f i c a t i o n s tha t are not 
necessary f o r r e a l i z a t i o n o f the p u b l i c b e n e f i t s o f the 
c o n s o l i d a t i o n but are merely devices to t r a n s f e r weal th 
f rom the employees to t h e i r employer. I n i t s appeal/ tJTV 
made no e f f o r t to show tha t the UP Bastmm D i s t r i c t 
c o l l e c t i v e bargaining agreement i s i n f e r i o r t o tbe 
c o l l e c t i v e be rge in ing egreemente t h a t i t rapiacad. Thia 
i a not a a i t u a t i o n whare the c a r r i e r i a uaing New York 
Dock es a p r e t e x t t o apply a new, un i fo rm c o l l e c t i v e 
be rge in ing egreement tbe t i a i n f e r i o r i n mattera auch aa 
wages l e v e l s , b e n e f i t l e v e l s , end working c o n d i t i o n s . 
[bold emphasis added]) 

5. Carrier Harain Cannot Maat tha Nacaaaity 
Raq[uiramant for Override. 

The UTU's commitment letter obtained for the employees 
automatic certification under NYD; the carriers received the 
UTU's endorsement of the merger and its recognition that some 
changes to the CBAs were made necessary by the merger -- one of 
which was "a Ptiuioili-y system that was not illegal, 
administratively burdensome, or costly." 

35 



As we set f o r t h above, the STB has pulled back from i t s 

position in Carmen I permitting an override of pre-transaction 

collective bargaining agreements in crder to f a c i l i t a t e the 

transaction. Relying on the a r b i t r a l history of 1940-1980, a 

higher standard of necessity to effectuate the purposes of the 

ori g i n a l transaction i s now required. In order to meet t h i s 

standard, carriers must demonstrate a public transportation benefit 

independent from cost reductions resulting d i r e c t l y from the 

override. I t is clear that the abolishment and rebulletining of 

positions at Armourdale under the lower wage rates and less 

protective working conditions of the UP Agreement cannot be 

j u s t i f i e d under t h i s necessity standard. Similarly, the transfer 

of crew hauling work to Neff Yard also f a l l s short of t h i s 

standard. As we set f o r t h above, the involved work i s to be 

subcontracted and the positions established at Neff are to be at 

lower wage rates. 

This case is markedly di f f e r e n t from the operating c r a f t cases 

in the O'Brien and Yost awards. In both cases the involved carriers 

were able to establish operational efficiencies d i r e c t l y flowing 

from changes i n t e r r i t o r i e s and reporting points. Both cases 

involved overrides of specific work rules, not, as i n the instant 

matter, the wholesale replacement of one collective bargaining 

agreement with another. In both cases the involved agreement work 

remained under agreement and did not, as in the instant matter, 

become subject to subcontracting. In both cases, the override did 

not result i n a new agreement that was i n f e r i o r i n wage levels and 
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working conditions, unlike the instant matter, which results in 

such i n f e r i o r conditions. 

In short. Carrier could not demonstrate s u f f i c i e n t public 

transportation benefits to j u s t i f y the requested override i f this 

was an A r t i c l e I , Section 4 proceeding. 

Unlike the circumstances in the O'Brien and Yost awards 

discussed above, employees herein w i l l suffer a significant 

diminution i n wealth. Any efficiencies gained by the Carrier 

herein are d i r e c t l y related to the reduction i n employee benefits 

under the UP agreement, as opposed to in O'Brien and Yost where the 
e 

reduction in labor costs was attained "through more efficient use 

of employees and equipment, not by any reduction in current hourly 

wages and benefits." O'Brien STB at p, 17; see algo STB Review of 

Yost, at page 6 ("This is not a situation where the carrier is 

using New York Dock as a pretext to apply a new uniform collective 

bargaining agreement that is inferior in matters such as wages, 

benefit levels and working conditions.") 

The carrier has the burden of establishing real efficiencies 

i n operations separate and apart from the loss of income to 

employees. The Carrier cannot meet th i s burden herein where any 

efficiencies to be achieved result from lower wage rates and loss 

of work rule protections ( i . e . , subcontracting bar and guaranteed 

extra board ratios) i n the SP Agreement. Having established that 

the arbitrator could not override the SP agreement under A r t i c l e I , 

Section 4 of New York Dock. this a r b i t r a t o r should not, under 

Ar t i c l e I , Section 11, construe NYD-217, which i s silent on the 
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question of override, to authorize the replacement of the SP 

Agreement with the UP's. 

CONCLUSION 

The following has been fi r m l y established by the record: 

e The proposed transaction will result in the replacement 
of the SP Agreement with the UP Agreement. 

e The change in agreements will result in lower wage 
rates as well as the loss of the prohibition on 
subcontracting in the SP Agreement. It will also result 
in the diminution of guaranteed extra board positions. 

e NYD-217 does not permit a transaction used as a means 
of replacing one collective bargaining agreement with 
another. 

e Ten of the involved positions are simply being 
abolished and rebuiletined at the same location --in the 
absence of a bona fide transfer of positions or work, 
this does not constitute a transaction under NYD-217. 

• The outside the yard crew hauling work being 
transferred to Neff does not constitute a bona fide 
transfer under Article II, since this work may be 
subcontracted. 

e To the extent that the work and positions are being 
transferred from Armourdale to Neff Yard consistent with 
NYD-217, the UP Agreement should not override the SP 
Agreement as it pertains to wage rates, subcontracting 
and guaranteed extra board. 

Respectfully submitted. 

Robert F. Davis 
President, ASD/TCU 

APPROVED 

MrsmnxMALPiBBeiT 
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Protections Digest", Model 13(C) Agreement 
f o r UMTA Operating Assistance [FN l l ] 

22 CSX Corporation--control--Chessie Svstem 
and Seaboard Coast Line I n d u s t r i e s , Inc.. 
et a l . . FD 28905 (Sub-No. 27) 11-22-95 

23 June 26, 1997, STB d e c i s i o n i n FD 32760 
(Sub-No. 22) reviewing the award rendered 
by James E. Yost i n United T r a n s p o r t a t i o n 
Union and Union P a c i f i c R a i l r o a d Comcanv 
S t — a l . : Control and Merger - Southern 
P a c i f i c Transportation Company, et a l . 
(4-14-97). [Yoat Award] 
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I N T E R S T A T E C O M M E R C E C O M M I S S I O N 

Finance DDCkei No .^2760 

UNION PACIFIC CORPORATION. UNION PACIRC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION. 

SOUTHERN PACIFIC TRANSPORTATION COMPANY. ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY. SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

RAILROAD MERGER APPLICATION 

V O L U M E 3 

OPERATING PLAN (EXHIBIT 13). LABOR IMPACT EXHIBIT. 
DENSITY CHARTS (EXHIBIT 14). AND SUPPORTING STATEMENTS 

CANNON Y HARVEY 
LOUIS P WARCHOT 
CAROL A HARRIS 
JOHN M C D O N A L D S M I T H 

Souihem Pacific Transponation 
Compan) 

One Market Plaza 
San Francisco. California 94105 
(415» 54|.|00() 

PAUL A CUNNINGHAM 
RICHARD B HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
I MIO Nineteenth Street. N.W 
Washington. D C 20036 
(202(97.^.7600 

Aiiornet s for Southern Pacific 
Rail Corporaiion. Southern 
Pacific Transportation Company. 
Sl LOUIS Southwestern Railway 
Compant. SPCSL Cnrp and Thr 
Denver and Rio Grande H esiern 
Railroad Compant 

November .̂ 0. I99.<1 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighch and Eaion Avenues 
Bethlehem. Pennsylvania 18018 
(610)861-3290 

JAMES V. DOLAN 
PAUL / , CONLEY, JR. 
L O U b b A. RINN 
Union Pacific Railroad Company 
Missoun Pacific Railroad Company 
1416 Dodge Street 
Omaha. Nebraska 68179 
(402)271-5000 

ARVID E. ROACH II 
J MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Buriing 
1201 Pennsylvania Avenue. N.W. 
P.O. Box 7566 
Washington. D.C. 20044-7566 
(202)662-5388 

Attorneys for Union Pacific 
Corporation. Union Pacific 
Railroad Corripany and Missouri 
Pacific Railroad Company 
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gnd three non-agreement positions Fouf machinist positions will be transferred to Denver. 

Pouf four-axle road switcher locomotives be released for service elsewhere. 

4.2.7 Grand Junction Colorado 

Present Operation - Grand Junction is a major classification point for SP 

Central Corridor traffic Eastbound traffic is classified for SP destinations or for 

connections or intermediate switching earners at locations such as Denver, Kansas City, 

East St LOUIS and Chicago SP's East Yard at Grand Junction is a hump yard with 21 

classification, six receiving and four departure tracks It operates eight yard engine 

assignments and humps about 800 cars per day A three'track car repair facility and a 

two-track locomotive servicing facility are also located at the yard. West Yard is a smaller 

yard with four tracks for staging unit coal trains. 

Proiectad Oparation • UP/SP will reroute most of the SP eatt*wett Central 

Corndor traffic from the SP route through Grand Junction to the UP route east of Ogden, 

with much of the traffic being classified at the major UP classification facility at North 

Platte This will signiFicantly reduce the amount of traffic requiring classification at Grand 

Junction Because of this, there will be a reduction of four yard engine assignments, plus 

SIX yardmaster, four clerical, and three retarder operatv>r positions. Two twitch engines 

will be made available for use elsewhere Six machinist positions will be transferred to 

Denver. 

4.3 Midwest Region 

4.3.1 Kantas City. Kantas/Missouri 

17: 
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Present QoeratiQn. Neft Yard located m the northeast corner of the area, is 

tne nr̂ ior UP yard in Kansas City (Figure 13-15) A hump yard with 22 receiving/departure 

tracks and 41 classification tracks. Neff humps approximately 1300 cars per day and 

primarily handles blocking for the north, south and east. Neff also delivers eastbound 

interchange traffic and serves a significant amount of industry in the Neff area, especially 

gram-related traffic. A new diesel shop is located at Neff, at it the intermodal facility, 

which handled approximately 80,000 lifts in 1994. Approximately 21 yard engine 

assignments work the Neff Yard area daily. 

UP's 18th Street Yard is located at the west end of the Kansas City area and 

has 17 classification tracks and 16 receiving/departure tracks. Its primary function is to 

receive inbound traffic from the east, including interchange traffic from connecting linet, 

and to build westbound trains. Eighteenth Street handlet approximately 800 cart per day. 

It has ten yard engine attignmentt, of which tlx ctattify traffic, two handle trantfert to 

connecting lines, and two work industries. A car repair facility it located jutt eatt of 18th 

Street at Armttrong Yard. 

UP serves the large Fairfax industnal complex in North Kansas City on the 

Kansas side of the Mittouh River. Fairfax Yard operatet ten induttrial jobt and two 

trantfer jobt daily. 

Armourdaie Yard, located adjacent to the UP 18th Street Yard, is SP's only 

yard in tht Kantat City area. It consists of two distinct yards. The 'Wett End' yard has 

nine receiving/departure tracks and 21 classification tracks and clastifiet approximately 

450 cars per day. Traffic received from connecting lines and traffic from Chicago and St. 

!78 
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T 
Loiiis that has not been blocked for through movement are handled in this yard. The 

-Tramyard" has 12 tracks and handles traffic destined to connecting lines at Kans?p City, 

as well as traffic destined to Chicago or St Louis that has not been blocked for through 

movement. Armourdale also inspects about five SP coal trains per day. The SP 

internrwoal facility located at Armourdale handled approximately 56.000 lifts in 1994. Car 

repair and locomotive servicing facilities are also located at Armourdale. 

Approximately 15 yard engine assignments work Armourdale daily, of which 

11 perform train yard work, three handle transfers with connecting linet and one works 

industries. In addition, due to capacity constraints at Armourdale, SP utilizes Gateway 

Western as an intermediate switching carrier to handle tome traffic destined to 

connections in the Kansas City area. Gateway Western receives unblocked traint from 

SP, twitchet them, and maket delivenes to connecting carriers for an intermediate 

switching charge. 

Proiected Qparâ jpn - Through the rerouting of tome traffic and other 

changes in blocking and through tram operations, UP/SP will consolidate clattification 

operationt in the Neff and 18th Street yards. Armourdale Yard will be converted to a new 

.ntermodal terminal for the UP/SP tystem, plus a yard with long tracks for the handling and 

staging of through traint, etpecially bulk commodity traint. These changet, plus other 

changes in the routing of traffic, will have a significant impact not only on UP and SP 

facilities, but on entire terminal area. UP/SP's operating plant will help relieve the 

oongettion in Kantat City, which it often caused by not having a place to hold trains when 

they cannot immedi:ttely be dispatched from the terminal. 

179 
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By operating additional run-through trams with connecting lines and by 

rerouting some traffic around Kansas City, sufficient capacity will be generated at Neff and 

I8tn Street yards to absorb traffic from Armourdale Yard. Eliminating the intermodal ramp 

at Neff Yard will provide space for constnjction of two additional departure tracks that, with 

the addition of several daily yard engine assignments at Neff, will also help expedite traffic 

through the terminal. 

These changes will result in a net reduction of 11 yard engine assignments, 

as well as a reduction of five yardmaster, eight enginemen (yard hostler), five clerical, five 

carmen, one laborer, two railway supervisor and five non-agreement positions. Shifting 

some classification work from Kansas City to Herington will result in the transfer of two 

enginemen. three trainmen and ten carmen potitiont to Herington. Six switch engines will 

be made available for tervice eltewhere. 

4.3.2 Herington. Kanw 

Present Operation • Herington is not a significant location on UP (Figure 13-

16). It is at the east end of the UP Puebio-Henngton line, which is now dispatched and 

maintained by SP. the primary user of the line 3n trackage hghtt from UP. Local service 

is still provided by UP, which hat exclusive access to local traffic on the line. Herington 

IS also at the north end of the UP Ft. Worth-Herington line via Wichita. This line serves 

no customers in Herington, and only intermittent service is provided on the 

Wichita-Herington line north of Lost Spnngs, Kansas. 

Herington is tn important location for SP, at the junction of the Central 

Corridor line via Pueblo and the Tucumcan Line. From Herington, traffic flows to Kansas 

110 
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7.1.3 Intermodal Terminals 

UP/SP will expand current or construct new intermodal facilities at various 

locations. These projects will allow UP/SP to absorb increases in traffic or obtain the 

efficiencies associated with consolidating currently separate facilities. UP/SP plans for 

intermodal facilities include: 

r 
Est. Cost ' 
(Mions) I 

! 
Construct a new Inland Empire facility in the Colton-Fontana area $ 67.5 
Expand the SP ICTF facility serving the Ports of Los Angeles and 
Long Beach 27.2 ; 
Expand the SP Oakland facility ana reconfigure the UP facility 3.7 
Expand the Albina Yard facility at Portland 29.3 | 
Expand the UP facility at Seattle 3.8 t 
Expand the UP North Yard facility at Salt Lake City 7.7 : 
Expand the UP Denver facility 8.2 
Expand the UP Global-2 facility in Chicago 12.2 | 
Expand the UP Dolton tacility in Chicago 9-8 j 
Construct a new facility at Armourdale Yard in Kantat City 16.7 
Expand the UP Dupo, lllinoit. facility terving the St. Louit area 38.1 
Conttmct a new intermodal facility at Texarkana. Arkantat, terving 
the Texarkana, Shreveport, Marshall and Longview areat 2.5 | 
Expand the UP facility at South San Antonio 6.1 
Construct a new facility at Hariingen. Texas, serving the Rio Grande i 
Valley 2.0 

• Expand the UP Port Laredo. Texas, facility — L 3 

Total $242.1 

7.1.4 Special Projgcts 

At part of its plan to increase efficiency and improve intermodal service, 

UP/SP will undertake two major clearance improvement projects. UP/SP will rem.ove snow 

sheds on one track, irrtprove clearances m tunnels, modify signaling and othenivise make 

224 
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MZMORAHDUM OF AGREZMEWV 

BBTWCEH 

MISSOURI PACIFIC RAILXOAD COMFAHT 

ARD TKS 

TXAMSPORTATXOR-COMNUVICATXORS UMIOM 

Ttie parties algnatory hereto recognize the need to address 
the current crew hauling operations at Kansas City Terminal. 
Accordingly, and in connection with the provisions set forth in 
Article VII of the 1986 TCU National Agreement, this Memorandum 
of Agreement will apply to craw hauling at Kansas City Terminal. 
IT IS AGREED: 
ARTICLE I - UTILITY POSITIOWS 

Section I. 
f.a) Initially/ the Carrier shall establish thirty (30) 

positions entitled "Utility Clerk" at Kansas City, on MP/TCU 
Seniority District and Roster No. 38. 

(b) All Utility Clerk positions established under Para
graph (a) above will be bullstined in accordance with Rule 8 of 
the MP/TCU Agreement, effective March 1, 1973. 

Section 2. 
(a) Concurrent with establishment of the poeitions pursuant 

to Section 1 of this Article, the Carrier wi l l abolish c l er i ca l 
positions l isted on Attachment "A" which are mainly those posi
tions whose duties consist of transporting crews at Kansas City 
Terminal. 

(b) Employes affected by the abolishment of existing c l e r i 
cal positions under this Agreement nay bid on the new positions 
established by this Agreement under the provisions of Rule 8(g) 
of the MP/TCU Agreement, affective Narch 1, 1973. 
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ARTICLE I I - RATE OF PAY 
Section 1. 

In accordance with the provisions set forth in Article Vir 
of the 1986 National Agreement, the rate of pay for the positions 
established by this Agreement will be $72.08 per day effective 
July 1, 1991 and shall be subject to any future general wage 
adjustments and COLA. 

Section 2. 

Entry Rates, as provided by the National Agreement, will not 
apply to the rate of pay eatablished herein. 

Section 3. 

Clerical employes assigned under Article I , Section 2(b) of 
this Agreement to the new positions established herein wi l l be 
compensated at the employe's protected rate or the rate of the 
position held prior to the effective date of this Agreement, 
whichever is greater. 

Section 4. 

(a) An employe assigned under Article I , Section 2(b) to 
the new positions established by this Agreement who works over
time will be paid at the time and one-half rate of pay of the 
position held by that employe immediately prior to the position 
being abolished (including subsequent general wage increases and 
COLA) so long as that employe remains iu continuous service on 
one (1) of the positions established by this Agreement at Kansas 
City Terminal 

(b) Except as noted above, a l l overtime on the new posi
tions established by this Agreement will be paid at the time and 
one-half rate of pay established in Article i i . Section 1, of 
this Agreement. 

ARTICLE I I I - FILLING PERMANENT VACANCIES 
Section 1. 

Any furloughed non-protected employe who established c l e r i 
cal seniority prior to April 15, 1986, and who is recalled to 
f i l l a position covered by this Agreement, may decline recal^. 
Having once declined recall to a position covered by this Agree-

EMPLOYEES' EXHIBITS 
PAGE 2 



ment, an employe win nc longer be eligible for recall to posi
tions covered by thxs Agrsement. A protected employe must 
respond to recall in accordance with existing rules and agree
ments . 

Section 2. 

(a) Except as provided in Paragraphs (b) and (c) of this 
Section 2, the protected rate of any individual who voluntarily 
applies for and is subsequently assigned to a bulletined position 
covered by this Agreement will be lowered to the rate established 
in Article I I , Section 1, in accordance with the February 7, 1965 
Job Stabilization Agreement, as amended. 

(b) Employes listed on Attachment "A" and furloughed pro
tected employes recalled to Utility Clerk positions w i l l not have 
their protection lowered to that of Utility Clerk i f they bid to 
other Utility Clerk positions at Kansas City Terminal. 

(c) Employes at Kansas City Terminal who acquire a dis
placement right and cannot hold any positions other than Ut i l i t y 
Clerk that do not require a change in residence will be permitted 
to exercise seniority to a Utility Clerk position without reduc
tion of their protection. 

NOTE: A "change in residence" as used in this Agree
ment shall only be considered "required" i f the 
reporting point of the affected employee would 
be aore than thirty (30) normal route miles from 
their point of employment at the time affected. 

ARTICLE IV - NATURE OF WORK 

This Agreement applies to those positions performing any of 
the work outlined in Secti'^n d) of Letter of Understanding #5 to 
Implementing Agreement No. 15 dated August 30, 1983. Nothing 
herein shall be construed as amending Letter of Understanding #5 
to Implementing Agreement No. 15. 
ARTICLE V - GENERA]̂  

Section 1. 

The purpose of this Agreement is to address the siturtions 
as they exist today and, except as spec i f ica l ly provided in 
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Section 4 

This Agreement jha l l become effective September 1, 199: 

SIGNED THIS ̂ D A Y OF AUGUST, 1991, AT OMAHA, NEBRASKA. 

POR THE TRANSPORTATION 
CONMUNICATIONS UNION FOR THE CARRIER 

n, TCU 

APPROVED: 

D. 0. Natter 
Senior Director 
Labor Relatlons/Mon-Ops 

F.T. Lyni 
Intematl oenl vice President, TCU 

6LM97.DOC 
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ATTACSMXHT A 

caam RAOLZXO FOSXTZOVS 

P.04 

PQSITTQM 

General Clerk j 

General Clark T 

General Clerk B. 

Ganeral ClarX A. 

Genaral Clerk j . 

General Clerk F. 

General ClarX j . 

General ClarX M. 

Ganeral ClarX ir. 

Ganeral ClarX M. 

Ganaral ClarX x. 

Ganaral ClarX j . 

Ganaral ClarX R. 

Ganaral ClarX L. 

Ganaral ClarX L. 

Ganaral ClarX R. 

Ganaral ClarX c. 

Genaral ClarX R. 

Ganaral ClarX • D. 

Ganaral ClarX s. 

Ganaral ClarX (Xmliaf) G. 

Ganaral ClarX (Saliaf) s. 

Ganaral ClarX (Raliaf) J . 

Ganaral ClarX (Xmliaf) E. 

Ganaral ClarX (Xmliaf) c. 

Ganaral ClarX (Xmliaf) j . 

Ganaral ClarX (Xmliaf) A. 

Ganaral ClarX (Xaliaf) R. 

General ClarX (Xmliaf) P. 

General Clerk (Xmlief) E. 

IMCt 

. Holmes, Jr. 

. Gomez 

, Wyatt 

A. Thoaas, JSr. 

L. Barston 

E. stavanaon 

L. Duncan 

M. AtXlna 

J. Donnar 

G. Banson 

D. Fowler 

X. Laa 

L. Xvana 

M. Doss 

F. Dugger 

Davia 

L. Coats 

F. Trotter 

D. Schulta 

E. Welch 

H. Patera 

A. Cullen 

A. Kraua 

B. Raeaa 

L. childa 

E. Weber, Jr. 

J. Bruacato 

V. Healop 

A. Beebe 

V. Rogers 

SOCIAL 
SECgRITY 

•88-32-6062 

512-38-5437 

SlO-22-7380 

515-26-6727 

728-03-0882 

497-44-8983 

515-48-6808 

509-50-2337 

497-34-065/ 

511-58-8699 

497-56-6584 

500-38-0506 

514-28-7519 

500-44-3355 

511- 60-7773 

512- 34-7016 

513- 58-7517 

531-42-0379 

515-48-6798 

497- 56-7977 

510-44-6585 

339-36-1507 

486-48-8196 

498- 48-1960 

491-52-2541 

500-38-5425 

488-50-8402 

486-90-7195 

495-52-6948 

513-30-3786 
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nent: 

AGREEMENT 

between 

ST. LOUIS SOUTlf-v-ESTERN RAILVAY COMPANY 

and certain of its employes 
represented by 

BROTHERHOOD OF RAILWAY, AIRLINE AND STEAMSHIP CLERXS 
FREIGHT HANDLERS. EXPRESS AND STATION EMPLOYES* ' 

•k-kie-kif-k-k-k-k-Mr-k 

IT IS AGREED: 

1. The following is added to Rule 1 of che Clerks' Agree-

Positions or work within the scope of chis Rule I 
belong to the employes covered thereby and nothing in 
this Agreement shall be construed to penrit the removal 
of such positions or work from the application of these 
rules subject to the exceptions hereinafter set forth 
and except in the manner provided in Rule 69. 

When and where machines are used for the purpose 
of performing work coming within the scope of this 
Agreement, not previously handled by machines, such 
work will continue to be covered by this Agreement. 
A change in the equipment used for the performance of 
any remaining work will not remove such work from che 
coverage of this Agreement. 

An officer or employe not covered by this Rule 1 
may perfonn work covered by this Agreement which is 
incident to his regular duties. 

Clerical positions in departments excepted from a l l 
of the provisions of chis Agreement and specified posi
tions listed in Exception A co Rule 1 are recognized 
as being within che crafc or class covered by chis 
Agreement. 

2. Exceptions to Rule 1 ire revised to read as follows: 

A(l). This agreemenc shall not apply co clerical 
employees in the folloving offices and departmencs; 

Executive Deparcment 

Industrial P.elations Department, 
excluding Personnel Services 
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mm 

Office of Internal Auditor 

Office of Law Departnent 

Office of Manager of Corporate Accounts 

Office cf Manager of Corporate Tax 

Exception A(l), referred to above, will apply also to 
positions in the following categories: 

Immediate offices of the Vice Presidents and General 
Purchasing Manager (Corporate), except as otherwise trovided 
in the agreement. 

Chief Clerk to Division Superintendents 

A(2). The following positions shall be subject only 
to Rules 1, 3, 16, 20 and 22-1 and to the /^eement and 
Memorandum of Agreement, both dated January 29, 1953, 
relating to the Union Shop, and the Agreement of December 16, 
1969, relating to deduction of dues: 

Yard Office Supervisors 

•Statistician - Memphis Traffic Office 

•Statistician - St. Louis Traffic Office 

OFF-LIME OFFICES 

All clerical nositions not excluded xmder 
Exception A(l). 

The incumbents of positions listed above may be rer.oved 
from their positions v/ithout investigation. The exception 
of additional positions will be by agreement only. 

•Will be subject to Exception "C", i f and when filled, 
after baing vacated by present incumbent. 

B. The following positions in the following offices and 
departments shall be subject only to the application of =.ules 
1, 2. 3. 5, b. 7, 12, 13. 16. 17. 19. 20, 21. 23. 25, 2b, 46, 
52. 5A, 56, .57, 58. 60, 61, 67 and 69: 

Office or 
Department Title of Position 

TYLER 

Manager of Secretary 
Accounting 
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Revenue 
Accounting 

Data Processing 

Traffic 

Superintendent 

Mechanical 

•Chief Clej 
•• First Asst. Cashier 

•Chief Clerk 

ST. LOUIS 

•Senior Clerk - Traffic 

Plim BLUFF 

•Secretary to Superintendent 
••Asst. Chief Clerk-Secretary 

••Chief Clerk-Secretary 

•^Subject to the Agreement and Memorandum of Agreement, 
L-»th dated January 29, 1953, relating to the Union Shop, 
and the Agreement of December 16, 1969, relating to 
deduction of dues. 

••Subject to the .Agreement and Memorandum of Agreement, both 
dated January 29, 1953, relating to the Union Shop, and the 
Agreement of December 16, 1969. relating to deduction of dues, 
and w i l l be subject to Exception "C", i f and when filled, aftei 
being vacated by the present incumbent, except that Carrier 
may promote employees from other positions subject to 
Exception "B" in the sane department. I f positions designated 
by two asterisks are not fil l e d within ninety (90) days after 
vacated by present incumbents, they raay not be filled as 
partially excepted positions. 

NOTE: The exceptions of additional positions subject to 
Exception B shall be by agreement only. 

C. The following positions shall not be subject to 
Rule 4 but shall be subject to the Agreement and Mecorar.dam 
of Agreement, both dated January 29, 1953, relating to the 
Union Shop, and the Agreement of December 16, 1969, relating 
to deduction of dues: 

Office or 
Department 

Revenue Accounting Office 

Tyler 

Title of Position 

Head Clerk-Agents Accounts 
Head Clerk-Interline Recheck 
Head Clerk-O/C Claims 
Head Clerk-:^evisin^ 

••Assistant Cashier (2) 

EMPLOYEES' EXHIBrT 4 
PAGE 3 



O f f i c e ^ 
Departf?ent 

Regional Fw^^weer's Offir.f* 

Pine Bluff 

Mechanical Dept. Offiee 

Pine Bluff 

Pxjrehases & Materials Off fro 

Pine Bluff 

District Salea Office 

Little Rock 

Memphis 

Pine Bluff 

St. Louis 

Shreveport 

Texarkana 

Tyler 

Waco 

Regional Sales Qfffge 

St. Louis 

Special Agent's Office 

Pine Bluff 

Trainmaster's Office 

lllmo 

Pine Bluff 

T i t l e of Position 

"hief Clerk 
••^l^.intenance of Way Clerk 

Chief Clerk 

Chief Clerk 
General Foreman 

Chief Clerk 

Chief Clerk 

Chief Clerk 
Assistant Chief Clerk 

Chief Clerk 

Chief Clerk 

Steno-Clerk 

Steno-Clerk 

Chief Clerk 

Senior Clerk-Meetines 
Secretary-General Cierk 

••Secretary 
••Senior F i l e Clerk 

Clerk-Steno 

Chief Clerk 

•Chief Clerk 
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Office o r ^ 

Derartment Title of Position 

Texarkana Chief Clerk 

Tyler Chief Clerk 
•Hours not compensated for in basic rates of pay, and the 
compensation for such hours, will be eliminated frora 
these positions, i f and when filled, after being vacated 
by the present incumbent. If positions designated by one 
asterisk are not filled within ninety (90) days after 
vacated by present incumbents, they may not be filled 
as partially excepted positions. 

••Will be subject to a l l rules of the agreement, i f and 
when filled, after being vacated by the present incumbent. 

MOTE: The exception of additional positions subject 
to Exception C shall be by agreement only. 

D. In fi l l i n g positions listed in Exception B of this 
rule, preference shall be given to employees coming under 
the provisions of this agreement on the following basis: 

(1) From clerical employees on seniority roster 
in district where vacancy occurs, or 

(2) From clerical employees on other rosters, i f 
no qualified enployee on seniority roster where vacancy 
occurs. I t ia the intent of this paragraph to require 
that preference be given in f i l l i n g such vacancies to 
provisions of D(l) wherever possible. 

E. In fi l l i n g positions listed in Exception C of this 
rule, preference shail be given to qualified employees from 
own roster. 

F. Occttpants of positions listed under Exception 3 
will not be required to perform routine clerical v/ork. 
which is not a part of their regularly assigned duties, 
outside regular assigned office hours for the purpose 
of avoiding payment of overtime to omployees subject to 
overtiae rules. This shall not operate to prohibit em
ployees coming under Exception B in any office or station 
assigned to report on rest days and holidays from handling 
telegrams, passes, or other similar items. 

G. Employees assigned to positions listed under 
Exceptions B and C may be relieved or demoted therefrom 
without investigation, at the dii:cretion of Management. 
This provision shall not operate to set aside, waive,̂  or 
modify the employees' rights under Rule 23 in case of 
discipline or dismissal. 
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3. All posicions identified in Exceptions A(2) and B which are 
:iot at the present cime subject co che agreements relating co the L'nion 
Shop and CO che deduccion of dues will become subject Co such coverage 
and che incumbents of chese posicions will be required co become members 
of che Organization party to chis agreement effective on and after August 
1, .1980. 

4. Clerical positions In off-line offices, referred to above in 
Exception A(2) in Rule 1, consist of the following at the present tine: 

Steno Clerk Chicago Traffic Office 
Chief Clerk Cincinnati Traffic Office 
Chief Clerk Cleveland Traffic Office 
Clerk-Steno Detroit Traffic Office 
Chief Clerk Pittsburg Traffic Office 
Chief Clerk San Francisco Traffic Office 

Seniority dates for incumbents of chese posicions will be cheir continuous 
service dates with the Carrier in an off-line office and lisced on separace 
roster for off-line offices. Seniority previously acquired and cuTently 
held on ocher rosters will be retained. 

5. Positions of Traveling Auditor, previously covered by Exception 
0 to Rule 1 are transferred to coverage under Exception A(l) to Rule 1. 

6. Enrployees promoced to official or excepted positions on or after 
January 1, 1980 wlll be required to maintain membership in the organiza
tion party to thia Agreement effective on and after August 1, 1980 in 
order to retain seniority under the Clerks' Agreement. In the event such 
an employee falls to maintain membership as required, the General Chairman 
shall notify the Manager of Labor Relations and if within 30 days there
after (froo date of letter) the employee has not paid the dues owed, his 
or her seniority under the Clerks' Agreement will be forfeited. 

7. No notice may be served by the organization on che Carrier sro-
postng conversion of so-called non-union positions to contract coverage 
until on or after July 1, 1982. 
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This Agreement is effeccive June 1, 1980, excepc as ccherwise 
indicaced above. 

Signed at Wahsington, D, C., chis 21sc day of May 198C. 

FOR THE BROTHERHOOD OF RAILROAD, 
AIRLINE A.VD STEAMSHIP CLERKS, 
FREIGHT HA.NTLERS, EXPRESS AND 
STATION El-IPLOYES: 

AM. 

As 

General Chairman 

ssistant General (Xifirman 

FOR THE ST. LOUIS SOUTHWESTERN 
RAILWAY COI-IPANY: 

Manager of Labor Relations 

APPROVED: 

Internatlonair Fjr^aldent 
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cope 

MEMORANDUM AGREEMENT 

-.1 ?̂ff«̂ ^̂ ĵ'̂ °?f̂ "" understanding reached in confaren 
•May 21, 1980 dealing with the adoption of che revised S 
Rule eifective June 1, 19 80. 

I t was understood and agreed chat in any inscance where 
che new Scope Rule is in conflicc wich che provisions of che TOPS 
Agreemenc. che specific provisions of che TOPS Agreemenc w i l l apply. 

n.r-r^oc^.^iJ^ respect Co che presenc perfonnance of work by oucside 
tii To^i ^ t l r^^ covered by che revised Scope Rule buc nbc relaeed 
^ ^ ^ I ? ! ' J ® Carrier and che Organization agree chac any dispute 
arising at any location where such work is presently being perform
ed by oucside parcies. che dispuce will be processed under che 
provisions of che agreemenc effeccive January 1, 1972 wich the 
lS3o''^^???^n5.^!l*^ the Scope Rule as revised and effective June 1, 
1930. will not be applicable nor will i t be introduced by either 
party during the processing of such dispuce. This will noc be 
construed as license co remove work from che coverage of che Agree
ment on and after June 1, 1930, except in accordance wich the 
provisions of Rule 69. 

When the Company proposes substantial reorganization and/or 
realignment which contemplates the contracting ouc of work be]engine 
under the Agreement, or the assignment of any such work co employes 
not covered by the Agreement, the Company will give che General 
Chairman sixty (60) days' advance nocice in writing of che orecise 
changes being proposed. If agreement is not reached between che 
General Chairman and the Manager of Labor Relations, the followinj? 
procedure may be invoked: * 

(a) The proposal w i l l be referred Co che Carrier's 
Vice-President - Induscrial Relations and che Brocher-
hood s Intemational President for eonsideracion and 
agreemenc. I f agreemenc is not reached thereon wichin 
sixty (60) days, then: 

(b) The issue may be processed by eicher party to 
f i n a l and binding arbicration under Seccion 7 of ^̂ e 
Railway Labor Acc, as amended. Should eicher partv 
decline to participace in che arbitration process.' 
than tha other party's position i n that particular 
case shall ba considered as being sustained. 
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Signed ac Washingcon, D.C, this 21st day of May 

1980. 

FOR THE BROTHERHOOD OF RAILROAD 
AIRLINE AND STEAMSHIP CLERKS, 
FREIGHT HA:IDLERS. EXPRESS AND 
STATION EMPLOYES: 

Assistant General/IKa'irman 

FOR THE ST. LOUIS SOUTHWESTERN 
RAILWAY COIMPANY: 

Manager ot Labor Reiatio: ions 

APPROVED; 

L^ion4^^ce''*J'r esiden t 

Internatioh4^r>Presidenc 
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MEM0RANTIT7M A r g p r x ^ -

This w i l l confirm understanding reached in conferences 

dealing wich adoption of revised Scope Rules effective June 1, 

1980. 

I f agreement is not reached between che General Chairman 

and Che Manager of Labor Relations on exception of additional 

positions under Exception A(2) of Rule 1 of the Agreement, che 

proposed changes w i l l be referred to the Carrier's Vice Presidenc 

Industrial Relations and che Brocherhood's Incemaclonal Presidenc 

for consideration and agreement. 

Signed at Washington, D.C, this 21st day of May, 1980. 

FOR THE BROTHERHOOD OF RAILWAY, 
AIRLINE AND STEAMSHIP CLERKS, 
FREIGHT HANDLERS, EXPRESS AND 
STATION EMPLOYES: 

.1. 
eneral Cnairman 

Assistant Genera 

FOR THE ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY: 

Manager or Labor Rel acions 

APPROVED: 
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MEMORANDUM OF AGREEMENT 

The terms and condicions of che Memorandum Agreemenc of 

chis dace relating to resolucion of dispuCes involving performance 

of cercain work by outside parties will apply also to disputes 

involving performance of work of the same nature by officers and 

employes not covered by the Clerks' Agreement, 

Signed at Washington, D.C, this 21st day of May 1980. 

FOR THE BROTHERHOOD OF RAILROAD, 
AIRLINE AND STEAMSHIP CLERKS. 
FREIGHT HANDLERS, EXPRESS AND 
STATION EMPLOYES: 

FOR THE ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY 

ager of ̂ bor R^f^ions'*'"^ 

APPROVED: 
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A G R E E M E N T 

Between 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 

and 

ALL THAT CLASS OF CLERKS AMD OTHER OFFICE, 
STATION AND STOREHOUSE EMPLOYEES REPRESENTED 
BY THE BROTHERHOOD OF RAILWAY, AIRLINE AND 
STEAMSHIP CLERXS, FREIGHT HANDLERS, EXPRESS 
AMD STr«TIOM EMPLOYEES. 

Effective January 1, 1972 

EMPLOYEES' EXHIBIT 4 
PAGE 12 



HOURS OF SERVICE AND WORKi:>iG CONDITIONS 
GO'/ERNING EMPLOYEES HEREIN NAMED 

RULE 1 

Scope 

1-1. These rules shall govern the hours of service and 
working conditions of a l l the following class of employees, 
subject to exceptions noted below: 

(a) Clerical workers; also Station, Store, and Ware
house General Foreman and Assistant General Foremen. 

(b) Machine operators of office or station mechanical 
equipment used in the performance of cleri c a l work. 

(c) Telegraphers (including but not limited to Manager-
Telegrapher and Assistant Test Telegrapher), telephoners, agent-
telegraphers, agent-telephoners, towermen, tower and train 
directors, levermen-telegraphers, block operators, staffmen, 
hourly rated station agents and the monthly rated station agents 
covered by Addendum No. 2. 

(d) Other office, station and storehouse employees 
such ast 

Offica boys, messengers, waybill f i l e r s and assorters; 
Telephone switchboard operators; 
Operatora of oifica machine or equipment devices, such 

aa devicea for perforating, addressing envelopes, numbering 
claima and other papers, mimeographing and duplicating machines 
and machines used to perform work of a like nature; 

Train announcers, gatemen, matrons, maids, red capa 
and ushers; 

Yard, train and engine crew callers; 
Baggage, mail and parcel room employeea; 
Building attendants; 
Offica and station porters, janitors, charwomen, 

cleaners and maintainers; 
Elavator operators; 
Offica, station, warehouse and storehouse watchmen 

and othar employeea performing analogous service. 

STORES DEPARTMENT 

Gang foremen; 
Chauffeurs and truck drivers; 
Tractor operators; 
Operators of automotive equioment, such aa Brown Hoist 

machines, etc.; 
Store helpers including ccnmissary store helpers and 

employees assigned to check or watch time clocks or cards; 
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Oil house men and .lelpers; 
Supply car men and helpers; 
Operators of shears used in cutting scrap. 

(e) Laborers employed in and around stations, store 
houses and warehouses. store 

STORES DEPARTMENT 

Scrap Sorters; 
r.̂  .r,!.^^^"^^!^ employed in and around storehouses, reclamation 
plant and storage dock where Stores Department material and 
supplies are kept. 

1-2. Where existing payroll classification does not 
conform to this rule, employees performing service of the 
classes specified herein shall be classified in accordance 
therewith. 

EXCEPTIONS 

A. T.his agreement shall not apply to cleri c a l employees 
m he following offices and departments: 

Executive Department 
Law Department (including General Claim and Tax) 
Personnel and/or Labor Relations Departments 
Industrial and/or Land Departments 
Traffic Department (Off-Line offices only) 

B. The following positions in the following offices and 
departments shall be subject only to the application of Rules 1, 
I'. - J ' - t ' 20, 21, 23, 25, 26, 46, 52, 
54, 36, 37, 58, 60, 61, 67 and 69: 

LOCATION OFFICE OR DEPARTMENT TITLE OF POSITION 

System Operating • yard Office Supervisors 

Tyler Treasury ** pirst Assistant Cashier 
** Assistant Cashier 
** Assistant Cashier 
** Secretary 
** Secretary 

Auditor ** Secretary 

Disbursements Acctj. Chief Clerk 
Secrtstary 

Revenue Accounting Chief Clerk 
** Secretary 

*** Secretary 
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Data Processing Chiaf Clerk 

Equipment Serv. Accts. 

Communications 

Gen. Frt. Claim Agent 

Traffic 

St. Louis Traffic 

Pine Bluff Superintendent 

Mechanical 

.Maintenance of Way 

Purchases & Materials 

* Chief Clerk 

* Chief Clerk 

* Chief Clerk 
** Secretary 

** Senior Clerk-Divisions 
** Senior Clerk-RMMC 
** Sanior Clerk-PFFP 
** Senior Clerk-PCA 
*• Senior Clerk-PCVP 

Senior Clerk-GMMRiR 
Secretary 

• * 

Senior Clerk-Traffic 
Senior Clerk-Meetings 
Secretary 
Secretary 
Secretary 
Secretary-General Clerk 

•*• Clerk-Filea 

** 
** 
** 
** 
*• 

Chief Clerk 
• Secretary to Superintendent 

** Aaat. Chief Clerk^Secretary 
•** File Clerk 

Chief Clerk 
** Secretary 

** Chief Clerk-Secretary 

• Chief Clerk 

** Chief Clerk 
** Steno-File Clerk 

* diSirJJu-i!!*^^'''?^^"^ V̂'* Memorandum of Agreement, both 
dated January 29, 1953, relating to the Union Shop, ird t?e 
Agraaaant of December 16, 19 69, relating to delSctlon oflues. 

** dS?ir5aiSaS;'25'''??;r'' ̂ '̂̂  Memorandum of Agreement, both aatea January 29, 1953, relating to the Union Shop, ard ĥe 

i?r:;ufb:'a2S?f:5*J ' ' ' ' ' ^^'^^'^^ Seluc^lon of l ^ e s , ana w i l l oe subject to exception "C", i f and when fi l l e d 
after being vacated by the present incumbent, exSepitha^ 

to"i«p;?̂„p̂s?̂'; other pSsitr:nr̂ubie%\ 
J r . r f i w ® ^" ^̂ '̂  department. i f positions 
t"f'S:J:^?Lrvac!t:5'-''^ not f m e d witSirSlnety 
be f i l S d nf J f f ? ? ! present incumbents, they nay net 
oe r i i i e a as partially excepted positions. 
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l a r l l j . ^ . ' " ^ i ' " ; "i«ing to Ul. m ,a Shop, and th. 

NOTE : 
ExJepJ^Sn i°\°f,*?^^^^°"*^ positions subject to 
appty v a r f ofii"** agreement only, ^his does not 
of v L d o f ? f L l ^ i f * supervisors, but the establishment 
Sie'^^oUshmeJt o r f u n S ^ ^ ' ^ ^ r " ' ^^^^ 
Clerk or AsstJta^t ^hieJ J a r ^ ^ f e S ' ^ ^ ' ^ " ' of Chief Yard 

î̂ t̂hiriSB:' - ---- mr̂ ^̂ ior?:?--" 
but s k i l l ' s : 3Sb^'e°:t"?o'?Si^i°;:e^^„^J\- -^^-^ to Rule 4 
both dated Januaiy 29, 1953 rel!??ni f"** "•"ô andum of Agreement, 
Agreement of DecSo^er 16, l ^ e r ?el2?in2 Shop, and the 

lo/ iat)9, relating to deduction of dues. LOC\TION OFFICE OR DEPAPTMPMO. 

E.St.Louis Agent 

lllmo 

Memphis 

Pine Bluff 

Commerce 

Tyler 

Trainmaster 

Agent 

Division Engineer 

Purchaaaa & Materials 

Trainmaatar 

Trainmaster 

Trainmaatar 

Disbursements Accounting 

TITLE OF POSTTTnw 

** Chief Clerk 
** Reconsigning Clerk 

* Chief Clerk 

** Chief Clerk 

r'aintenance of Way Clerk 

General Foreman 

* Chief Clerk 

* Chief Clerk 

* Chief Clerk 

* Tax Accountant 
* General Bookkeeper 
Traveling Accountants (2) 

* Head Clerk-Paytc^li3 
Head Clerk-Bill & Voucher 
Head Clerk-RiE Accounts 
Bookkeeper 

Head Clerk-Agents Accounts 
|!«*° Clerk-Interline Recheci-
Head Clerk-O/c Claims 
Head Clerk-Revising 
Head Clerk-Statistical 

Gen. Freight Claim Agent * Freight Claim Adjuster 
Freight Claim Adjusters (5) 

Traffic 

Ravanua Accounting 

On Line 

Senior Quotations "le-K 

Traffic Representatives All positions 
4 



* Hours not compensated for in basic rates of pay, and ĥe 
'̂ ^̂ 1 be eliminated from these 

positions, I t and vhen filled, after being vacated bv the 
l l V n a l -̂ ^ positions designated by one asterisk 
are not . i l l e d wit.iin ninety (90) days after vacated by 
present incumbents, they may not be f i l l e d as partially 
excepted positions. fattxaxxy 

^S^®*"? ^° °^ agreement, i f and when 
I t l i ' tî ^"" ^f"-"^ vacated by the present incumbent, except 
that in the on-line Traffic Representative offices other 

J i ^^"^^ "̂"̂  the Carrier shall 
^tlt v!^^ *° f?"*"^^""! position in each office sub-
l l ^ U ^ ! Exception "C", and in the on-line Traffic 
Representative offices at St. Louis, Pine Bluff and Dallas 
tne Carrier shall have the right to continue two such 
positions. 

NOTE: The exception of additional positions aubject to Exception C 
shall be by agreement only. 

where°;n«S!j°n!? f®^^^"^^ assigned to bona fide road service 
Where special training, experience and fitness are required; such 
J J i n t f ^ ^ i ^ ; ? auditors, traveling storekeepers, trav^J^Jg 

Snfo!^? ^ ^ T i " - " ^ demurrage inspectors, shall not ba subject 
i L f r i J J j but Shall be subject to tha Agreement and 
Memorandum of Agreement, both dated January 29, 1953. relatino 

NOTE; Hours not compensated for in baaic rates of pay, and 
the compenaation for auch houra, w i l l ba eliminated 
Jf??J°" exception, i f and when 
f i l l e d , aftar being vacated by the present incumbent. 

E. In f i l l i n g positions listed in Exception B of this 
n^oJl.K^f';"?!. t° employees^comLg SJder ?he provisiona of this agreement on the following basis: 

r i i - ^ - i ^ L c lerical employees on seniority roster in 
distr i c t whera vacancy occurs, or 

ati«iiJL/™i«^"^''*^ employees on other rosters, i f no 
o r l i i f Trf^°^!* °" " " ^ o r i t y roster where vacancy 
? S S f S ; . # i J . i ! . ^ * ^'?t«"V°f this paragraph to require 
Dr«^iSf;5l ^ û""̂ " ^ i ^ l i n ? such vacancies to provisions of E(l) wherever possible. 

F. In f i l l i n g positions listed in Exception C of this 
^ i ^ o S J I r ! " " ^ * qualified^mpJoJees Son 

G. In f i l l i n g positions listed in Exception D of chis 
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H. Occupants of positions l i s tea under Exception B will 
not be required to perform routine clerical work," which -.s not 
a part of t-neir regularly assigned duties, outside regular 
assigned office hours for the purpose of avoiding pa'/ment of 
overtime to employees subject to overtime rules. This shall 
alv o ? ? f ^ r o r ^ ; ^ ? ' ^ ' ^ employees coming under Exception B in 
any office or station assigned to report on rest dajs and holi
days rrom handling telegrams, passes, or other similar^tems. 

. i f : - Î ® changing of the t i t l e of a position without actual 
re-classification of the duties assigned w i l l not operate to 
remove the position from the scope of this agreement, unless by 
mutual agreement between the Carrier and duly accredited repre
sentatives of the employees. tepre 

J. Employees assigned to positions listed 'under Exceptions 
B, c, and D may be relieved or demoted therefrom without investi
gation, at the discretion of Management. This provision shall not 
l u t V t ^ ?n l l l J f ta^^l " " ^ ^ r ' ° ' ^« employees' rights under Rule 23 m case of discipline or dismissal. 

SUPPLEMENT TO SCOPE RULE 

I t is agreed that in the receive and delivery of freight, 
warehouse employeea' work shall begin and end with tailgate 
delivery. However, the carrier may usa ita warehouse force 
outside of the warehouse or beyond tailgate whera i t has been 
the practice to do so, or where i t so desires, in loading and 
unioaaing freight from trucks or othar motor vehicles. Truck 
drivers or other persons not covered by the agreement will not 
be permitted to perform any service other than that necessary 
to assist the ware.house employees in unloading freight from 
their trucks. 

RULE 2 

Definition of Clerical Workers 

2-1. Clerical Workers - Employees who regularly devote not 
less than four (4) hours per day to the writing and calculating 
incident to keeping records and accounts, rendition of b i l l s , 
reports and statements, handling of correspondence and similar 
work. 

2-2. Machine Operators - Employees who regularly devote 
not less than four (4) hours per day to the operation of office 
or station mechanical equipment requiring special s k i l l and 
training; such as, typewriters, calculating machines, bookkeeping 
machines, dictaphones, and otner similar equipment used in the 
performance of clerical work. 
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MPLEMENTMQ AQREEMENT NO. NYIV217 

acxmcm PACFC TRANSPOHTATION COMPANY 

UNION PACnC RAJLROAD COMPANY 

ANO 
ALUED SEPMCES OMaON/TCU 

TRANSPOmATION COMMUNICATIONS UNION 

WHEPEAS, Unk)n Pacific Rtiroad Company (UP) patitionad tha Interstate 
Commerce Commisaion (now tha Surface Transportation Board [STB]) to marga with 
Southem Pacific TraiViportation Compeny (SP) and conaolidata oparttiona, and 

WHEREAE 'he STB granted merger of tha UP and SP purauant to decision 
rendered under Firance Dockat No. 32760, and 

yMHEPEAi , the STB imposed the New York Dock Ry. • Control - Brooklyn Eastem 
Distrtot Tenninal. 360 ICC 60 (1979) emptoyee labor protective eondtttons (hereinafter 
referred to as "New York Dock Conditions') - and 

WHEREAS purauant to Article I. Sectton 4 of the Naw York Dock Condittona. the 
folowing Agreemert is made to cover the general rearrangement and selectton of forces in 
eonnectton with the conaoldatton and reanwigement of fUncttons throughout the UP and 
the SP, and this reanvngement is made to effect the merger of the UP and SP propeittos. 
it is expected that the complalton of this rearrangement wiH involve aU areas of the merged 
railroad^ organizattonal atructura. 

UP and SP eô )ect that the rearrangement will be implemented in several stages. 
The Company anticipatea thet at feast 1,800 cfericai emptoyeee win be affected. These 
emptoyeea are now posittoned at vanous locattons across the UP and SP. 

The rearrangement of emptoyeee and/ or work wi commence after the effective date 
of this Agreement. 
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mSAOfCED: 

ARTICLE I • El^CTIQN QF BPMFPrrfi 

The labor Protective Conditons as sat forth in the New York Dock CQndiHon« whirh 
by reference hereto, are incorporatad herein and made a pail of this Agreement shall be 
applicabfe to this transactton. 

Emptoyeea affected as a reaul of the transactton pursuant to thfe Agreement wW be 
provided an efectton of availabfe emptoyee protective benefits aa aet forth in Arttofe I, 
Sectton 2 of New York Dock Condition* 

There shall be no dupttoatton of benefits receivabfe by an emptoyee under this 
Agreement and any other agrsement or protective arrangement. In the event an emptoyee 
is eligibfe for protectton under the Naw York Dock Condttons and other agreements or 
protective anangements. such emptoyee thai be fomiM their Nmat Yoifc Dock Conri>ion« 
test penod eamtogs and shall wtthin thirty (30) days thereafter wtth copy to the Qenerai 
Chairman, make an efectton in wrtting as to whether they desire to retain the protective 
benefits availabfe under any other agreements or protective arrangements or receive the 
protective benefits provtoed under the provfetons of thfe Agreement. In the event the 
employee felfe to make such efectton wtthin the tato thirty (30) day pertod, the emptoyee 
ahal be deemed to have efected the protectton benefits provtoed under thfe Agreement to 
the excluston of protective benefits under any other agreement or arrangement. 

Emptoyees affected as a reautt of the tranaactton covered by thfe Agreement and 
who efect to accept work al another locatton, wl be provided wtth protective benefita aa aet 
forth in Arttofe I. Secttona 2.9 and 12 of New York Dock Cnnritfinn« or the moving benefita 
outlined in Attachment 'B*. 

An affected emptoyee^ teat pertod average (TPA) shall be detennined purauant to 
Arttote I, Sectton 5 of the Naw York Dock Conditions (See Side Letter No. 14) 

Employeea referred to in thia Arttofe who efect the New York Dock Conditk^ns 
protectton and benefita Qraacrtoeti under thia Agreement ahal, at the expiratton of their New 
YorK Pock ConeHtions protective period, be entitled to auch protective benefits under 
appltoabfe protective agreementa provtoed they thereafter continue to maintain their 
reaponaibilftiae and oblgattona under appltoabfe protective agreementa and arrangements. 
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AHTICL£ II-TRANSACTIONS 

After the effective date of this Agreement, the Company wHI commence 
rearrangement and conaoltoatton of work and posittons from tocattona throughout SP and 
UP, 

The Company will provide the Organizatton wtth a detailed plan by tocatton of 
transacttons to take pfece and dietrtxibon of remaining work. The plan wl inctode a Ifeting 
of the jobs to be abokahed and the incumbents: the toba to be created; the approximate 
date(s) of tranafer; a deacriptton of the work to be transferred and the dfepoattton of work 
to remain, if any. If the tranafer of emptoyeea or the aboiahment of joba fe involved, the pfen 
tor each tocatton may be impfemented aixty (60) daya or feter after feauance. It is 
understood that the aixty (60) daya contempfetes five (5) daya or more nottoe to the 
Organizatton. twenty (20) daya for emptoyeea to make electton, five (5) daya for the Camer 
to award emptoyee opttona. and thirty (30) daya to prepare for and compfete the move. If 
the pfen involvea only the tranafer of work, auch tranafer may occur thirty (30) daya or feter 
afier issuance. 

After notifying the Organizatton of the plan to tranafer work and/ or emptoyeea, the 
General Chainnan may request a meeting to dfecuaa the Canfer^ pian. A raquaat for a 
meeting from the involved General Chaimian must be made wtthto five (5) daya after the 
Canfer% pfen notice ia received by the Unton, and aato meeting must be heto wtthto ten (10) 
days after the Unton'a requeat fe received by the Carrfer. 

AffTICLE III • SELfCTION OF FOHCES AND ALLOCATIQM nP fiFKiM-tgrry 

Sectton i Emptoyeea tranaferring under thia Agreement wtfl relinqufeh aentority 
on their fomier aentority dfetrict(a) or zone(a) on the effective date their aaaignmant is 
relocated and will have their earifest cfericai sentority date dovetaifed into the aentority 
distrtot or zone (includtog Master Roater 250) to whtoh tranaferred. If a tranaferring 
employee has the aame date aa an emptoyee on the aentority dfetrict or zone (including 
Master Roater 250) to whtoh tranafemng, hfe/ her ranktog on that dfetrict or zone will be 
detennined by date of birth, the otoeat being ranked firat, and, if thfe feife, by alphabettoal 
order of last namea. 

Sectton 2. Emptoyeee transferring under thia Agreement ahalt retain a protected 
atatus under thfe Agreement tor a period of aix (6) years or fength of aen^e, whtohever is 
fees, and be credited with prior aervtoe for vacation, personal feave, atok feave, entry rates. 
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and all of the benefits whtoh are granted on the basts of qualifying yeara of aervtoe in tho 
same manner as though al auch time spent had been in the aervtoe of the railroad to whtoh 
transferred. 

Section 3. The Carrfer will detennine the numt)er of poaittona to be retocatad or 
abolished at a given tocatton as the result of the impfementatton of a transactton. 
Advertised posittons to be establlahed at the new k>catton wiM t>e av̂ 'Vded to accoioonce 
with Latter of Underatandtog No. 5. 

Emptoyees on tf>e affected roster/ zone will be given ttie aimuttaneoua opttona of. 

A Raceivtog aeverance under the separatton program (/Vttachment "A"). 
B. Exerciaing aentority. 
C. Retocating to accept a cfericai poaitton at a new tocatton. 
D. Entering voluntary furiough atatus (benefits suspended). 

Employea will be aaked to rank each optton to order of preference. The optton of 
aach emptoyee wl be honored to aentority order until ail the ralocated poatttona have been 
filled or there are no aurpkia emptoyeea on the roater/ zone availabfe to fil the retocatad 
posittons. Emptoyees receivtog opttons muat aefect aato opttona wmn twenty (20) daya 
from the date nottoe of the tranaactton fe poated. Failure to make an electton wi be 
conaidered aa efecttog to exercfee aentority or to the event an emptoyee cannot hoto a 
positton to the exerofee of sentority, feUure to maka an electton ahal be conatoered as 
efecttog voluntary foriough atalua (benefits suspended). Efectton or asaignment of benefits 
shall be irrevocabfe. 

Sectton 4, Assignmenfe wl be made thirty (30) daya prior to the effective date of 
the tranaactton. After aaaignmant fe nvide, the emptoyee wl not be aubject to dfeplacement 
from the new poattton. Sato protection irom dfeplacement extends only from date aaaigned 
until poaitton fe occupied, after whtoh time normal aentority rulea ahall prevail. 

On the effective date of the asaignment, emptoyeea v»rfll forfett al aentority on their 
current dfetrict(a) or zone and eatablfeh a dovetaifed date on the new dfetrict or zone. 
Accordingly, emptoyees assigned poatttona on aato buHetto will have no aentority right to 
continue lo hoto poaittona on the oto dfetrict or zone after the effective date of the new 
assignment. 
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Agreement and whtoh canies a rate of pay and compenaatton equal to or exeeedtog the 
emptoyee*s protected rate, or ahal thereafter be treated for the purposes of thfe Sectton as 
occupying the positton efected to decline until a position of equal or higher rate fe acquired. 

Section 3. If an emptoyee is absent from aervtoe on the effective date of thfe 
Agreement, such emptoyee will be emitted to the benefits as provtoed to Arttote I when 
availabfe for servtoe, if eligibte 

Sectton 4. If an emptoyee who has been notified that hia/her poattton will be 
aftected deeiree to accept aeverance and resigns or ratocatea prior to the expiratton of the 
30-day nottoe. he/ahe may do ao dependent upon the raquiramenfe of tffe aervtoe and 
without penalty to the emptoyee or the Carrter. 

Sectton 5. to eonnectton wtth the appltoatton of thfe Agreement, tite partiaa have 
agreed without prejudtoe to etther partys posttton to any otfier caae that poatttona 
establfehed win not be counted aa TOPS overtMse credtta, nor wl poatttona aboKahed or 
todivtouafe accepting aeparatton altowancea as a reautt of thfe tranaaction be counted aa 
TOPS attritton credtta. 

Where there ia aufltofent wort( to a department to require aupplamenting the aaaigned 
work force on a regular baafe. a poattton wl be properiy buletined and eatablfehed. 

Sectton 6. In order for emptoyeea who tranafer under the tenna of thfe Agreement 
to acquire training and gato neceaaary experience, the Carrier agreea to provtoe pato job-
relaied traintog for up to eight (8) weeks. The tratoing wl begto upon an emptoyee's 
assignment and may toclude on^heiob tratotog, cfeaaroom inatroction, and teating. Typtog 
courses as well as other tob-refeted fondamentafe. may be offered to order to devetop 
necessary aki fevefe. The fength of the training period may vary baaed upon tfie prevtous 
experience, training, akilfe of each emptoyee as well as the prerequfettea of the job and 
department. An emptoyee aflbrded training as provided hereto wW be given fol cooperatton 
during the training period. Faiure to make aatfefactory prograaa to training wl be aufficient 
grounda for diaqualificatton. Any emptoyee ao diaqualified wl be required to exerofee hfe 
aentority rights at the location to whtoh trcnaferred in accordance wtth the appltoabfe nife(a) 
of the Agreement. 

The tratoing pertod VMI not exceed eight (6) houra per day, forty (40) houra per work 
week (Monday through Sunday). However, if training fe required to exceaa of the hours 
apecified, auch training will be compenaated at the overtime rate. 
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ARTICLE VI-EFFECTIVE DATT: 

This Agreement ahal become effective on the date aigned, and conatttutea an 
Imptementing Agreement folfilng the requirements of Arttofe I, Sectton 4, stipulated to the 
New York Dock Condtttona impoaed by the STB to FD 32760. 

Stoned thfe ^'k^^davoi '^\^CPA.J^X(^ . 1996. 

FORTHE Oi IZATION. 

Davs 
Prestoent, ASD/TCU 

L Quitty <r 
Ĝeneral Chaimian, TCU 

^ i - ^ J . . . 
M. L Scroggina 
General Chairman, TCU 

APPROVED: 

P. Condo 
Intemattonal Vtoe Preatoent, TCU 

b^Gobel 

FOR THE COMPANY: 

or Labor Rafettona/ Non-Opa 

Manager Labor Refettons 

J. Gobel 
Intemattonal Vtoe Preaident. TCU 
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ATTACHMENT "A" 
ii»):u: 

^ - ^ " T a n ^ ' . S ^ t r w ĥ the merger of 
by the Allied Sen^ice. DiviaiorVTCU a^d t ^ ^ ? « i ^ . ^ ^ ^ repreaented 
Carrier agrees to offer the followtoo o ^ t ^ l l ^ ! i ^ T Communications Union, the 
Railroad employees. ^ ^ * °̂ Southern Pecific Lines and Union Pacific 

Section 1. 

M l o w i n s t t p u u i o n J , • w I S r i S r S . i T ' * * ° ™ »» 

^^EARS OF SERVICE AMOUNT 
30 and Over $95,000 

25, Less than 30 S85,000 
20, Less than 25 175,000 
15, Leas than 20 965,000 
6, Less than 15 $60,000 

Less than 6 $25,000 

Section 2. 

this option will be entitl*d tn wIT «1 monthly installments. Emplovees . i ^ n n 
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ATTACHMENT "A" 

(b) Emptoyees efecting Optton contained to Sectton 2(a) at>ove shall be relieved 
from duty, but considered to active servtoe until the expiration of the last monthly inatallment 
at whch time their aervtoe and aentority shall bo tenninated. Compenaatton pato to theae 
monthly inatallments wl be conaidered the same as regular compenaatton inaotar as 
taxation and hospttal duee deductiona are concemed. However, thfe compenaatton will not 
be constoered as qualifying payments for the purpose of applying tfie Nattonal Vacatton 
Agreement nor will thfe extnnded time aNow such emptoyeea any otfier compenaatton 
benefits under the Baato or Nattonal Agreement It ia understood that al heatth and welfere 
benefits as well as aH contributions toward Railroad Ratirement Tax ahal be conttoued 
during the period that the monthly inatallments are to efltet. 

Sectton 3. 

(a) In lieu of the lump sum paymems indtoated above, emptoyees may elect to 
accept a dfemfesa: altowance payabfe to equal monthly instalments. Emptoyees electing 
this optton will be entttfed to the amount todtoated, given their number of yeara aentority. 
Payment may be eittended for a period not to exceed three (3) yeara (36 montha from date 
monthly aeparatton paymenfe are tottfeled). 

(b) Emptoyeea electing Option contained to Sectton 3(a) above ahal be reifeved 
from duty, but conaidered to active aennce uttl the e)9)irfeion of the laat monthly inatalment 
at whtoh time their aervtoe and aentority ahal be temiinated. Compenaatton pato to theae 
monthly toatallmenta wl be conatoerad the aame aa regular compenaation inaotar aa 
taxatton fe concemed. However, thfe compenaatton wl not be conaidered aa qualfytog 
payments for the purpose of applying the Nattonal Vacation Agreement nor wl tiife 
extended time altow such emptoyees any other compenaatton benefita under ttie Baato or 
National Agreement. Addtttonaly, emptoyees v^l not be elgibfe for any heatth and weltare 
benefits. It fe underatood that al contributtona toward Rairoad Ratirement Tax ahaU be 
continued during the period that the monthly toatallmenta are to effect. 

Section 4. 

(a) Except as otheoAnse provided, employees submitting requesfe for the options 
contained herein must, on the date notice is posted, be actively employed and/or receiving 
compensation from the Camer either on a regular assigned clerical position, extra board 
or as a furlougfied protected employee. 

(b) A clerical employee who is on a leave of absence at the time the notice is 
posted at a location will be considered an eligible employee upon retuming to active 
service at such location if such employee retums within six (6) months of the date of the 
notice 

(c) Employees entitled to the lump sum separation will be paid within one week 
of the last day worthed Employees entitled to the dismissal allowance will be paid monthly 
beginning within thirty (30) days of the last day wort<ed. 
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ATrACHMENT'A' 

for tooome tax. rafeoed rattramait tax. and laMn duaa and (d) 

(a) IbeCaiTtpanyraaa^mtien^ 
tp fentt rMWfcar of derfe^ awMuieei rauewfeig aaparaton or 

inotbe 

Any 
by 
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ort» 
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fekMd ftaia' 
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ra 
to 
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or 
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ATTAOMBfr'A* 

aaaattonfi toOw 
on the inHfe paynfeni or 

l<lfe<P 

(D 
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ATTACHMENT "B" 

MOVING EXPENSES ANP RELATED BENEFiTS 

(a) An emptoyee ¥vhofe raquirad to change plaoe of raatoence,aa defined betow, 
in the exerofee of aentority as a raautt of a tranaactton under thfe Agreement who, on the 
date nottoe of tranaactton fe iaaued, owna their home or fe under a contract to purchaae a 
home, ahal be aflbrded one of ttie folowing opttona whtoh muat be exaroiaed wtthto fifteen 
(15) days from the date affected or aaaigned to a poattton at the new work location: 

Optton 1: Accept ttfe movtog expenae and protaetionfiwn loaa in aafe of 
home benelfe provtoed by ttie tornia of tho Ham York Dock 
Condtttona and Section 2 or. to lou thereof, any property 
protectton agroement or arrangement. 

Optton 2: Accept a tomp aum tranafer alowance of 920,000.00 to leu of 
any and al ottier moving expenae benefltii and alowancea 
provided undor temw of ttie New York Dock Condtttona and ttife 
Attachment "8". 

blOIE: A "change in reaidenoe" oa uaed in ttiia Aoreement ahall only 
be oonaiderod "required" if tfie reporting point of tfie affected 
employee wouto be more ttian ttiirty (30) normal route milea 
from the employee point of employrnent at ttie time affected. 

(b) An employee referred to attove wfio doea not own e Ixxne or ia not obligated 
under contract to purchaae e fiome ahall be afforded one of tfie fbllowing optiona which 
must be exerased within fifteen (15) days from date affected or aaaigned to a poaition at 
the new work location. 

Option 1: Aooept tfie moving expenae benefita provided by tfie terma of 
the New Yorit Dock Conditiona and Section 2 or. in lieu 
thereof, any property protection agreement or arrengement. 

Option 2: Aooept e lump aum tranafer allowance of $10,000.00 in lieu of 
any and all ottier moving expenae benefita end allowancea 
provided under tenna of the New York Dock Conditiona and 
ttiia Attachment "B". 

(c) If an employee holda an unexpired leaae of a dwelling oocupiod aa hia/her 
home, the Cerrier ahall protect auch employee for all loaa and ooat of aeouring ttie 
cancellation of aaid leaae aa provided in Sections 10 and 11 of Waahington Job Protection 
Agreement in addition to tfie benefita provided under this Section. 
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ATTACHMENT "B" 

SasHaul 
An employee electing ttie moving expenae benefito under ttie New Yorit Dock 

Conditions ahall receive a trenafer allowance of Two Thouaand Five Hundred Dollara 
($2,500 00) In addition, the proviaions of Section 9, Moving Expenaea. of ttie New Yorit 
Dock Conditiona which providea "not to exceed 3 woriung deya" will be increeaed to "not 
to exceed 5 working daya" 

An employee who voluntarily tiansfera under terms of ttiis Agroement. and who is 
required to change pfece of residence and electa ttie lump sum tiansfer ellowanca in lieu 
of any and all ottier moving expense benefita and allowanoas, shall be eccorded on 
assignment a speciel tiansfer ellovvance of $5,000.00 to consideration of travel end 
temporary Iiving expenses whife undergoing ttie relocation. However, such employee will 
not be pennitted to voluntarily exercise seniority on a position whtoh again will require a 
change of residence outaide ttie new point of employment fbr o period of twelve (12) 
monttis from date of assignment, except in coses of documented hardship and ttien only 
by written agreement between Labor Relations and ttie reapective Generel 
Chairman/Preaident. 
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UNION PACIFIC RAILROAD COMPANY 

June 11, 1998 

NYD-217 

Mr R. F Davis 
President ASD/TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

Gentlemen: 

Mr, J. L. Ouiity 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

Pursuant to Article II - TRANSACTIONS of Implementing Agreement No. NYD-217, 
notice is hereby given of Carrier's intent to implement the transaction outlined in the 
attached document and consolidate all clencal work associated with the Southern Pacific 
(Amiourdale Yard) facility located in Kansas City, KS, witti ttiat of the Union Pacific facility 
located in Kansas City. MO. 

As outlined in the attachment, it is the Carrier's intent to eliminate all of the clerical 
positions cun-ently assigned to the SP Armourdale Yard operations and transfer all of this 
work to clerical positions to be established under the Union Pacific/TCU Collective 
Bargaining Agreement, effective on or after August 10, 1998. 

Please contact my office if you have any questions regarding this transaction 

Yours truly. 

D. D, Matter 
Gen. Director Labor Relations 

cc Mr. J. P. Condo 
International Vice President, TCU 
53 W. Seegers Road 
Arlington Heights, IL 60005 

h:\sp\data\armdale,nte 

Mr, J. L. Gobel 
International Vice President, 
4189 North Road 
Moose Lake, MN 55767 

TCU 
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ARMOURDALE CLERICAL ASSIGNMENTS 

Position Incumbent Seniority Date 

Chief Clerk • 020 L. L. Seymour 10-15-52 
General Clerk • 009 B. L. Wilson 09-25-57 
TFC Clerk - 004 C. E. Sawyer 09-29-57 
TFC Clerk - 002 D. E. Earnheart 06-15-60 
Clk/Telegrapher • 006 R. A. Nisser 06-29-60 
Mgr/Telegrapher - 021 L. J . Unrein 01-11-61 
Extra Board B. 0. Beall 02-02-62 
Relief Clerk-019 G. A. Cox 05-22-63 
TFC Clerk - 001 D. J . Ellfe 06-11-64 
Asst. Chf. Clerk • 014 G. J . Wiiber 12-21-67 
Relief Clerk-001 C. W. Hicks 11-07-73 
TFC Clerk • 005 D. M. Coivert 06-24-83 
Asst. Chf. Clerk - 007 E. G. Koder 09-06-83 
Relief Clerk-008 J . E. Ellison 09-25-83 
Clk/Telegrapher - 004 D. A. Thompson 01-12-84 
Extra Board B. R. Jones 09-15-89 
TFC RIf. Clark - 701 R. E. Henley 02-19-91 
Relief C lerk-Oi l F. R. Moore 03-19-91 
TFC Clerk • 003 C. J . Williams 05-01-97 
General Clerk -018 Vacant 
General Clerk -017 Vacant 

Work of the above positions will be transferred to fifteen (15) Utility Clerk positions 
snd si; (6) Ramp Clerk poaitiona to be established under the Union Pacific/TCU 
Collective Bargaining Agreement. 
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UNION PACIFIC Rn COMPANY 

CLERICAL VACANCY BULLETIN 

DEFi'iRTridn - SUPT TSP(-i SERVICES - TERMINAL OPERATIONS KANSAS CTY K 

yAv:;„<,C - DAIEO 07-27-98 VACANCY BULLETIN NUMBER 22210321 

I'tRM.'̂ rEr'r POSITION: INTERMODAL CLK 

HOSITION EFFECTIVE DATE - 08-24-98 

BULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO UP 

APPLICATION FOR BULLETINED POSITION MUST BE RECEIVED NO LATER THAN 
IU ; .:•'.) - 08-17-98 

ZM'.'S'JP.Z .̂U - Z2Z6A AUTHORIZED POSITION - 001 PAYROLL - 35S POSITION TYPE - 1.-. 

î ATE .>iBR 740 ROSTER NBR - 02S0 ZONE NBR - 222 LOU RATE - >120.61C 

iitA:. PERIOD - PAID HIGH RATE - $120,610 

HUIJRS OF SERVICE - 0800A 0400P REST DAYS - UED THU GRADE - 004 

SI!l'E.=?VISOR - 0. J. COLLINS - MGR INTMDL OPRKS 

DL' 'TEC : 
U.'.rr, ENTRY INTO '.'ARIOUS COMPUTER SYSTEMS, COMPUTE ANO ASSESS INTERMODAL 
lEPMI.NAL CHARGES, HANCLE U.S. CUSTOMS DOCUMENTS, DISTRIBUTE EMPTY EQUIPMEr'T 
:;r:CC:rT AND DICPATCII C0̂ 4TAINERS AND TRAILERS, PREPARE AND DISTRIBUTE LINrUF 
.̂ iFCRM.'iTICN, TAKE FHYSICi^L INVENTORY OF INTERMODAL EQUIPMENT. COMPlLlr: 
i.';:rcr:T3, MAI.'.'TAIN RECO.'IDC, PERFORM TRACING AND CUSTOMER INQUIRIEC AND 
:I:!:UE=;T£, MUST SE OUALIFIED AT 35 UPM TYPING. 

QiJ.^.LTrTCATION!: : 

TCU ASS ICNnLNf CEi-lTER - RM~335 OMAHA 
I 4 0 2 > - U / l - - l U B 
PKiNTFR : . H T A - I L - U ) 6 0 9 
TAX NUMDCr^ 2 7 1 J 0 ~ 7 
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UNION PAC i r i c nr. COMPANY 

CLIJRICML VMCA.,C'. BULLtTlN 

'-"'̂  ^-f'^' SERVICES - TERMINAL 0FEKATI0N3 KANSAS CTY Ki; 

.'.•i'..-i,<iy: „'--27-<?3 VACANCY BULLETIN NUMBER 22210322 

1 : ^.-i:;-," Pf'S -.TlCî !: INTERMODAL CLK 

: TUN .'^..-rcc: • vc D A T E - 00- 24 ?e 

• I J L L [ : T I N ?Er,zDi! u r / s p M E R G E R R E L A T E D - T R A N S F E R R E D FROM 

IH t SP TU UP 
ff-rl. :.,-.,IC-.,.. r 0,'; £)LiLi.ETINt£D POSITION 1IUST BE RECEIVED NO LATER TH^-N 

•'!• -̂y <.)'. I " 9.1 

,JURi:,,u - c, MLirHOKizED FO^ITION - 002 PAYROLL - 355 POSITION TYPE - l • ^ 

T;- -4: r-,:--r:n ,jnr o2so ZONE NBR - 222 LGU RATE - $120,0100 

,L.,M. n r - o r ^ ; . P,MQ HIGH RATE - M 2 0 . 6 1 0 0 

ic'jrc ./c:rvic2 .)COOA o^ocr ;:C2T DAYS - CAT GUN GRADE - 004 

'jp!r,--"'r:?" - j , COLL.TNS - MCr: TNTMDL OPRNS 

INTO 'ARI0U3 COMPUrcr CVCT'JHC, COMPUTE AND AS3ECS iNTrrr.nn,M 
.r-'ft:'',-iL r!i,-;nr,r.̂ ;. H.V\'CLE U.S. CUSTOMS DOCUMENTS, OISTRIBUTF EMPTY c-ourpME"! 

.M;V ;:]<:I'. ir:-: i;c;"-.M„Tr: AND TPAiLcr;;, PREPARE AND ci^T.^iriurr i iNrur 
I'*'-- ••'HvciCAL IN'...:NTOPY or iNTEr̂ c.ooAL COUIPMCNT, '-.'••yrs-w 

-ir.irrr.i.' OR n.':, PE.';'.-oRh IPACINC '-•Nn cu<iTO.'-iEn INQUIRIES ..NU' 
r:-- .-v.-.̂r 'iUALiricD AT JS UP.I TVI INC. 

f l - •• ' ' I f - i ; 

EMPLOYEES' EXHIBIT 
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UNION PACiric r;R COMPANY 

C L E R I T M L V A L A , - ' bULLf-.TlN 

"•i: ^ .F;T, ; f : , j r - , I J P T i s f N S E R V I C E S - T L K M I N A , . C I F E R A T I O N S K M N S A S C T Y K; 

• LAwcY U A ; LL; . • . • - : 7 - - V 8 V A C A N C Y B U L L E T I N .>*UHBER 2 2 2 1 0 3 2 3 

. •-Ri'cANL'iT r C ' S t r i O N ; I N T E R M O D A L CLK 

• • • iS IT IOiJ £ r ' E C T I V E i3ATE - 0 3 - 2 4 - 9 8 

n U L L E T i N KI-IASUN - I IP /SP MERGER RELATED - TRANSFERRED FROM 
TIIC GP 10 UP 

- L : C , ' , 7 lOf.' rorc D U _ L C T I N C D P O G I T I O N n u : T OE P C C C I V E O N O LATER THAN 

; i - ; /BU l lEA i J 1 A U T H O R I Z E D P O S I T I O N - 0 0 2 PAYROLL - 355 P O S I T I O N "YPE - i, ', 

•.ATT. rJtR -4 ( : KGiTEK NBR - 0 2 ^ 0 ZONE •••iBR •- 222 LOU RATE - t l 2 0 . o l ' ' > 0 

HIGH RATE - « 1 2 0 . 6 l v 0 

CRADE - 0 0 4 

1L rt L i 'fZRlCiC " l l i o 

ICURG or SER'v'ICE - 0400P 1200A PEST DAYS - SAT 3UN 

JU'--'ER"'SCP • r;. J, COLLINS - MCR INTMDL OPRNS 

ll IT J ^ r . 

;joT - Ztirrr-! INTO •.•ARI0U2 COMPUTER SY<̂ TLh':, COMPUTE AND ASSESS INTCrMOr-AI 
I t-.='Ml,v'nL CHARGES. H.^-.'CLE U.S. CUSTOMS OCCUKENTS , DISTRIBUTE EMP^V ^Q>Jlf*^Eyn 
: .T:c :p- f -V,'D O I . P A T C - I co f i j c inz^sZ M V J T A i L c r s , P P C P A P E AND D i S T r ; ' ' :Tr ! .TNr " r 
• iTiir-.'-i.-iTlCN , TAKE -ifYSICAL INVENTORY OF INTERMODAL EOUIPMEMT, '."-inPILF 
• • r ro r r : . n,.,i;;TA:,: .•?ECOI:-D:: , PEPFO;.', ', T P A C I N ( 3 AND CUGTC^L"!? I N Q U I P I " ' . ^NU' 
:.'rOL.iT5 .:. , ,-lur.T CE Q U A L I I - I E D A T 35 u r n - / P T N G . 

'::.M.. :•;•!•. 

EMPLOYEES' EXHIBIT 
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'•.IN: :i TA.TTrTc rr. TCMPANV 

U L S ^ R I C M L •.•M.':Ai-r V H U I . L C i I N 

'•K.rii::7i I.. • '..-ur' TSf-ri ;.-.Lf'yiCtL:- - ^L-.t^i oriir.ATiuu-z KAWSne CTY 

ACMIVI: . ' , E D o / - 2 7 - T a V A C A N C Y S U L L L T I N N U M B E ; ' . 2 2 2 1 0 3 2 - ; 

-.. r r i A N E , P G S I T I C ' i ' i : l iyTuPMODAL (.'LK 

•> S I T T C - EFFECTIVE DATE - vB- lTA- r 'S 

UL- .L 'T IN rvt-AGu,-; - UF /SP MERGER PCLATED - TRANSFERRED FHUH 
IKE :.P TO ur ' 

• ;-r : .rc-. - r o;; LTINED "DCITIC.W ^UGT CE I;CCEIVED NO LATER THAN 
.'.2 : ••)0 t'l̂  •>y-tr-r'B 

q i ; p c . 1 . _ ..I'TMnpiZED POSITION - 004 PAYROLL - 355 POSITTON TYPE. 

ZONE NSR 

.1 AL 

:Er:v:CL 04CCP IZOOA ;:;C3T OAYS - GAT GUN 

UP̂ R'.'[GT!? - D, J, COLLINS - MG.'> INTMDL OPKNR 

LDU RATE -

HICH I:!ATC -

GRADE - 00^ 

M 2 0 . o t '.-O 

Z- ' ^ ' ' i i ' ' ' 'Zl VAMTCJ- CO.'iPi.ifCP ••• .STEMC , COMP'JTr .i>NC ^GOEGG INTCPMnp..!.. 
E R r ' 'AL GHAKCTl-, • f ' tNLLE U . S . GUr-T^MS !7QL-.'MENTS , ' " rGTRIEUTE EMPTY EQUI PMr.":'T 

Z ' Z ' i r - ANC OCGPATG'I CO. ' .TAI f '2 /G ANC T O A I L C P ' : , ^ n C A i i Z •••'u O I C T P I ?'J 
. ' IGi ' - j , TA'.r. .~Hy'-;iCAL Ir'-.'E.'-.'TCJPy j F INTERMCOAI,, " C ' I Pr'E?""', COMPJL,' :^ 

. ' • ' r ' : . - l l ' ' rcECGmijG, rC; r^rnrjf, : :^ACINC .-.NO zc:.TOhcr ['•/QuiriEC 
•CQL'-::-r IIJJGT CC ^UALmrn .--r 35 urr -vpiivo. 

If-irMI,' 

EMPLOYEES' EXHIBIT 7 
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UNICN PAciri: COMPANY 

C L L R I C A L VACA. BWl .LrVrN 

•c'--.,-.T,:i.r. r - JPT r S r N SERVICES - T t S I U N A L OFEr ATIONS KANSAS GTV f<L 

.-.c„.:c', ;;A:L.: .;: -27-;a VALANCV BULLETIN NUMBER :2210G2G 

: .-.III'M • PC-i::ON: INIERfiOOAL CLK 

'l il T I L i ^ 2'--EC'-IVE DATE - v>8-24-93 

-ULLr̂ -̂ i;- ,7£:.:..C.,; - Uf/SP MERGER RELATED - TRANSFERRED FRUM 
TI;L b'P t o 'JP 

•.rni,: :or; C;;,.LETINED rosir iou t-.'.jzj BE RECEIVED NO LATER THAN 
• . •...,' - •)'<< - ' y y!( 

- Go. ..urHOKiZED P O S I T I O N - 005 ' ^AVKOLL - 3SG F D S I T I C N TYPE - I A 

. - - j r r oc 'CP NBR - 0250 ZCr:E NBR 222 LCIJ RATE - M 2 0 . 6 1 0 0 

' " " I C ; ; RATE - 11120.61.00 

icui^G Gcrv : . : : IGCOA ycooA r.czj DA/S THU r m GRADE oo4 

!!PF:r?"icnR :•. j . C H L L I N R - MGR TNTMOL OPRNS 

r i ' - '; 
''̂  • ' " •'"'••0"- COMPUTER SVGTCMC . COnp;;T|- AND ACCCGG TN-'-r>Mf:n.,i. 

'•'*'i>'CLE U.S. CUSTOMS OOCUME:!TS , DISTPIEUTE EMPr^ E-jUlPMF.i-. ...... ... ^ ,̂ i-','i .:O,WTAT;-'C,'?G •^NC TRAILCPT, P-^CI-'ARC ANC ZICJ^-TVAJ^'- I -rur^un 
^••. -,. V "HY3ICAL I'\"'E:!TnPV GF INTERKOnAL ECUIFMEMT. fC-c^!^ 

-•:•: '•:•• :^ccoRCJ, ; c.'croRM TRACING •r.u:. iiijzzohzri I^JQUIPIEI^ AIJO ' 
•" ^ G U A L I C I C D AT 35 UFM TYPTPr;. 

' '1 ' j • I J • J G r i l i t I'' . 

-.. • ::12;. 
I. • . ' I.A--, -

- • l i ' . i ' , : . 

EMPLOYEES' EXHIBIT 
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UNION PACiriG RR COMPANY 

CLERICAL VACA;,ICV BULLETIN 

.L",'AK'Ti,E'JT - oUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY Kb 

.-.L..,NCV DA.ia 07-27-98 VACANCY BULLETIN NUMBER 22210326 

r.i-.'iAi.Ef-J-r- POSITION: RELF IMDL CLK 

uSITICiv rJrrECTIvE DATE - 08-24-''8 

JLLcTIN REASON - UP/SP MERGER RELATED - TRANSFERRED FR0̂ 5 
THE GP TO UP . * 

-PPLICATION CCR DU_LCTINCO POSITION MUST BE RECEIVED NO LATER JI.'AN 

-;;/3"jrE,--',j - ."jGi,^ AUTHORIZED POSITION - 701 PAYROLL - 355 PosfrioN TYPE - IA 
em 

A-L:^NBF 'Ai r.OZILP. NBR - 0250 ZONE NBR - 222 LOU RATS- >120,ol00 

• CAL I'CPIOO 'vAR HlQj^ f j ^ . | | - _ ti20,6100 

•OUr;G cc JCSVICC VAR VAR REST DAYS MON TUE CRADE - 004 

•JPEi-UIGOR - D. J, COLLINS - MGR INTMDL OPRNS 
!J T T • 
.CP,̂ ,I,̂ :AL CHAPOCS, HANDLE U.S, CU3T0MG DOCUMENTC, DISTRIOUTE EMPTY COUIPMCNT 
;'EGEirT .-..VD DISPATCH CONTAINERS AND TRAILERS, PREPARE AND DISTRIEUTF LI.'̂ 'EUP 
:,'rnrhATIGN, TA.\'E PHYSICAL INVENTORY or INTERflODAL EQUIPMENT. COMHTiC 
:;£.f'Ci%'rs . MAINTMIN RECORDS, PERFORM TRACING AND CUSTOMER INQUIPIFS '"'O" 
^CGCCGTS. nUST CL QUALIFIED AT 35 CPM TYPING. 

'JED -. THUR OR : OQAM - 04 ; OOPM 
.'• .';l , SAT, SL'.̂i O .;0OPM - 12;00AH 
.lON iUEO r<rr, r DAYS 

;u,',L -I YI cc 

'CU ASSiGNNENr C^NrCi- - RH-33G OMAHA 
' 4')^ ; J/'i -212'. 
I-r\ i H ' L i? LATi^ - I ..-jr-rii,/V 

EMPLOYEES' EXHIBIT : 
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r 

UNION PACirir RP COMPANY 

CLKRICAL VACANCY BULLETIN 

jEPA.VTiiENr - Zui'T TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY KS 

'-.C,-:NCY DATED 07-27-7B . VACANCY BULLETIN NUMBER 22210327 

i: K.'iANENT PCSITIuu ; IMDL XBRD CLK 

ĜSr-̂ IO."' EFFECTIVE DATE - 09-17-98 

-iLiLuETIN nEASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
TIIC SP TO UP CORRECTED EFFECTIVE DATE IS 09/17/90 

•.PPLICAriG.V '̂ Cr: CLILLETINED POSITION MUST BE RECEIVED NO LATER THAN 
12 ;',>•> Pi'i - •)y-i; -98 

;T ,„-^UPCM; .. .CW-; AUTHQRIZCD. POGITICN - 006 PAYROLL - 355 POSITION TYPE - IA 

<ATL PTCr-: r.;2 ROSTER NSR - OSCO ZONE NBR - 222 LOW RATE - *120,6100 

IPAL PCriCC VAR HIGH RATE - »120.<il00 

iL'UPs QF ccr;v:cc - VAR VAR REST DAYS - VAR GRADE - 004 

•'.JPER'-'ICOR - D, J. COLLINS - MGR INTMDL OPRNS 

T-TMiNAL : : ; ; A P C C S . H A N D L E U . S . C U S T O M S D O C U M E N T S , D I S T R I B U T E E M P T Y E Q U I P M F N T . 

. • ' . • •ZCEIPT ^.HD m S P A T C H CONTAINERS AND T R A I L E R S , PREPARE ANO D I S T R I B U T E L I N F U P 
or':^AT rO.V', TAKE P H Y S I C A L INVENTORY OF INTERMODAL EQUIPMENT, COMPILE 

PCPOPTG, l iAINTAIN RECORDS, PERFORM TRACING AND CUSTOMER I N Q U I R I E S AND 
. ' ; L ; : L C . - - : . ,IUGT CE QUALIF IED AT 35 UPM TYPING. 

TCU ASSIGNi-iENT CENTER - RM-33C; OMAHA 
•. 4 0 ^ ' ' i - 2 1 2 H 
T K i N I K K LATA - IL40oC>'-
' ,-;i.)MijCR zo?" 

EMPLOYEES' EXHIBIT 7 
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c; 
PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

1EPARTMENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

.VACANCY DA I ED 07-27-98 VACANCY BULLETIN NUMBER 22210305 

'fRMANENT POSITION; UTILITY CLERK 

•DSITION EFFECTIVE OATE - 08-24-98 

SULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO THE UP 

APPLICATION FOR BULLETINED POSITION MUST BE RECEIVED NO LATER THAN 

.2:00 PM -- 08-17-98 

,TN/BUREAU - S4425 AUTHORIZED POSITION - 250 PAYROLL - 355 POSITION TYPE - lA 

!ATE NBR 934 ROSTER NBR - 0250 ZONE NBR - 222 LOU RATE - •86.1900 

iEAL PERIOD - PAID HIGH RATE - •86.1900 

ICURS OF SERVICE - 0759A 0359P REST DAYS - UED THU GRADE - 001 

.UPERVISOR - J. A. COX JR. - MGR TRAIN OPRNS 

)UTIES ; 
TRANSPORT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING, 
aUT NOT LIMITED TO, CABOOSE SUPPLY, ORDERING SUPPLIES, DISTRIBUTION OF 
SUPPLIES TO TRAIN AND ENGINE CREUS, SUPPLY AND LOAD PRINTER PAPER AND RIBBONS 
POST DULLETINS AND NOTICES, PERFORM JANITORIAL SERVICES, COMPLETE/DISTRIDUTE 
I'kPORTS AND ASSIST IN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED. 
INCUMBENT MUST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
UUTIE5. INCLUDING JANITORIAL SERVICES AND SAFE OPERATION OF VEHICLES AND 
CLEANING EQUIPMENT, INCUMBENT MUST POSSESS VALID DRIVER'S LICENSE AND, UHCRC 
PCQUIRED DY LAU, A VALID CHAUFFEUR'S LICENSE. 
AK.iGURDALE, KS LOC-^TION 

iUAL IPI CATIONS: 

TCU ASSIGNMENT CENTER - RM-335 OMAHA 
<402)-271-212y 
PRINTER LATA - IL40A09 
FAX NUMDCR 271 2077 

EMPLOYEES' EXHIBIT 8 
PAGE 1 



UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

DEPARTMENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

VACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210306 

PERMANENT POSITION: UTILITY CLERK 

POSITION EFFECTIVE OATE - 08-24-98 

BULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROH 
' SP TO THE UP / 

APPLICATION FOR BULLETINED POSITION MUST BIE RECEIVED NO LATER JHAN 
12.00 PM - 08-17-98 

3TN/8UREAU - S4425 AUTHORIZED POSITION - ^ 1 PAYROLL - 355 P09BTI0N TYPE - lA 

?ATE NBR 934 ROSTER NBR - 0250 ZONE NBR - 222 LOU RATT. - •86.1900 

iEAL PERIOD - PAID HIGH RAlE - •86.1900 

lOURS OF SERVICE - 0359P 1159P REST DAYS - THU FRI ORAOE - 001 

jUPERVISOR - J . A. COX JR. - MGR TRAIN OPRNS 

DUTIES: 
TRANSPORT TRAIN ANO ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING, 
DUT NOT LIMITED TO. CABOOSE SUPPLY, ORDERING SUPPLIES, DISTRIBUTION OF 
SUPPLIES TO TRAIN AND ENGINE CREUS, SUPPLY ANO LOAD PRINTER PAPER ANO RIBBONS, 
POCT DULLETINS AND NOTICES, PERFORM JANITORIAL SERVICES, COMPLETE/DISTRIBUTE 
REPORTS AND ASSIST IN UPKEEP OF VEHICLES} OTHER DUTIES AS MAY BE ASSIGNED. 
INCUMBENT MUST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
DUTIES. INCLUDING JANITORIAL SERVICES AND SAFE OPERATION OF VEHICLES AND 
CLEANING EQUIPMENT. INCUMBENT MUST "OSSESS VALID DRIVER'S LICENSE AND, WHERE 
REQUIRED OY LAU, A VALID CHAUFFEUR'S LICENSE. 
ARMOURD.'̂ LE , KS LOC.'̂ TION 

•JUALiriCATIONC : 

TCU ASSIGNMENT CENTER - RM-335 OMAHA 
<40'2)-2/l-2128 
PRINTER LATA - IL40609 
FAX NUMDC.7 271 -2077 

EMPLOYEES' EXHIBIT 8 
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UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

3E."ART«ENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY HQ 

.'ACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210307 

'ERMANENT POSITION: UTILITY CLERK 

-•OSITION EFFECTIVE DATE - 08-24-98 

3ULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TU UP 

APPLICATION FOK BULLETINED POSITION MUST BE RECEIVED NO LATER THAN 
12.00 PM - 08-17-98 |̂  

3TN/BUREAU - S4425 AUTHORIZED POSITION - 252 PAYROLL - 355 POSITION TYPE - lA 

<ATE, NBR 934 ROSTER NBR - 0230 ZONE NBR - 222 LOU RATE - •86.1900 

itAL PERIOD - PAID ' HIGH RATE - •86.1900 

lOURS QF SERVICE - 1159P 0759A REST DAYS - SAT FRI GRADE - 001 

iUPERVISOR - J. A. COX JR. - MGR TRAIN OPRNS 

)UTIES ; 
rR.''̂ NSPORT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING. 
DUT NOT LIMITED TO, CABOOSE SUPPLY, ORDERING SUPPLIES. DISTRIBUTION OF 
SUPPLIES TO TRAIN AND ENGINE CREUS, SUPPLY AND LOAD PRINTER PAPER AND RIBBONS, 
POST BULLETINS AWD NOTICES. PERFORM JANITORIAL SERVICES. COMPLETE/DISTRIBUTE 
REPORTS AND ASSIST IN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED. 
INCUMDCNT MUST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
DUTIES, INCLUDING JANITORIAL SERVICES AND SAFE OPERATION OF VEHICLES AND 
CLEANING EQUIP.MENT, INCUMBENT .MUST POSSESS VALID DRIVER'S LICCNSE AND, UHERC 
r.iCQUIRCD OY LAU, A VALID CHAUFFEUR'S LICCNSE. 
AKMOURDP.LE, KS. LOCATION 

tJALiriCATIONS 

TCU ASSIGNMENT CENTER - RM-335 OMAHA 
(402)-2/l-212B 
PRINTER LATA - IL40609 
FAX NUMDCR 271 2077 

EMPLOYEES' EXHIBITS 
PAGE 3 



UNION PACIFIC RR COMPANY 

CLERICAL VACA.WCY BULL t I IN 

- •<̂ -̂'.'-C-T ;MP^ TSPN SERVICES - TEPMI.NAL OPEPATIONS KANSAS CTY HO 

i C . ; - : : P.A;C;J 7-27-93 VACANCY BULLETIN NUMBER 22210314 

:'.-;r.\'E " P03ITI0N; UTILITY CLERK 

'i.-SITfON EFFECTIVE DATE - 08-24-98 

ul.i.t:TIN I?EH30N - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO UP 

• Ff'L ICATION FOK BUi-LETINED POSITION MUST BE RECEIVEO NO LATER THAN 
: .. '" I'M - 03- 1 7-90 ^ 

. ; . r L i l t l r i u - i ;441G AUTHORIZED POSITION - 785 PAYROLL - 355 POSIT ION TYPE - l A 

JTIV ROGiER NBR -- 0 2 5 0 ZONE NBR - 2 2 2 LOU RATE - * 8 6 . 1 9 0 < ) 
t 

•'̂-••'ICG - PAID HIGH RATE - »B6.1900 

lOUr-ii. GERVICC - VAR VAR REST DAYS - SUN MON 6RAUE - 001 

!..'.?;.••;.'.• I' i CF J. A. cox JR. - MGR TRAIN OPRNS 

Ai.-:"0;VT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED :NCLUD̂ '•4G 
^;!.)' .iOT LIMITED TO, CABOOSE SUPPLY, O.TDE.̂ ING SUPPLIES, DISTRIBUTION OF 

'CC TQ rPAIN AND CN.GINE CREUS, SUPPLY AND LOAD PRINTER PAPER AND -̂ IDCONG 
: .LLLCTIf.G AND NOTICE:,, PCPFQRM JANITORIAL CERVICES, C0MPLETC/DIGT.7I DUTC 
l.'i:-PC.-TC i-it'.V i.ZZJZT IN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY Bt ASSIGNtD. 
. J.-irC'T ,I!JGT rC/SSEGG GUFFICICN"^ PHYSICAL CAPABILITY TO PERFORM ALL r.;EauiRC(:! 
" : : INCLLtPTNr .J.ANITORIAL SE.RVICCS AND SAFE OPERATION OF VEHICLCG ANd 

- ;:.*U..P,-,ENT , iNCUMCCNT rlUGT PCGGCS5 VALID DRIVER'S LICENSE AND, UIICPF 
.'CJ Cv LAU, M VALID CHAUrrCUP'C LICENCE, 

' • •• f l-'CG f254 07 1 00AM - 03; OOPM 
'̂Cn THUR t2C0 07:59AM - 03 ; 59PM 

:•••'•; !-RI A SAT f253 07 ; 00AM - 03:0')PM 

me^^aam 
x u AaSIuNNENi CC'"f:K .VH-3C5 OMAHA 
' 4o^' •-..'/: -_'j.2b 
F K i i f r F H LATA - [L-»OAOV 

EMPLOYEES' EXHIBIT 
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UNION r.',Ciric PP COMPANY 

CLERICAL VACA,»CV BULLETIN 

.OEPARTilC:': GUPT TSPN' SERVICES - TERMINAL OPEPATIONS KANSAS CTY MO 

V..,LANCY OAT ED ( 7-27-98 VACANCY BULLETIN NUMBER 22210315 

:'CPf':ANENT POil'^ION: UTILITY CLERK 

POSITION CFTECTIVE DATE - 08-24-08 

BULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO UH 

APPLICATION FOK 9UI_i-ETINED POSITION MUST BE RECEIVED NO LATER THAN 
12:o0 PM - .)M-i;/_9a itn^inMn 

.IN/BUREA.. - S442'-: AUIHORIZED POSITION - 786 PAYROLL - 355 POSITION TYPE - lA 

..ATE NBR 734 RGS.ES NBR - 02S0 ZONE NBR - 222 LOU RATE - JSA. 1900 

.-.EHL PERIOD .- PAID _ , 

HOURS OF SERVICE - VAR VAR REST DAYS - MON TUE GRADE - 001 

•SUPERVISOR . , A. COX JR , - MGR TRAIN OPRNS 

CUTIEG: 
'̂"̂'O ̂ '̂GÎ 'E CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING, 

U.J NOT Lx:iI,ED TO, CABOOSE SUPPLY, ORDERING SUPPLIES, DISTRIBUTION OP 
Cl'PPLIES 0̂ TPAIN AND ENGINE CPEiJC , SUPPLY AND LO.'̂D PRINTER PAPER AND RISBCv'--
I'OG- OULLETING ANC NOTICES, PERFORM JANITORIAL SERVICES, COMPLCTr/DIGTPI3UT-" 
HLHORTC ANC ASSIST IN UPKEEP OF VEHICLES; OTHER DUTIES AS MArBE .AScjIJi^'n " 
1NCÛ ;,DENT MUST PGGGESG SUFFICIENT PHYGICAL CAPADILITY TO PERFORM ALL REGUIRCD 
-LIT I.'-GLvCING JANITORIAL GCT-VICCS AND GAFE OPERATION GF VEHICLCG A/̂U 
LCANING CCUIPilENT. INCUMDCNT MUST TQGGCGG VALID ORIVEP'G LICCNSF ANO UHĈ F 
r.C5C:.TCC DY LAU, A VALID CHAUrFCUR'G LICCNGC ' ' ' 
•X -̂'̂ r v̂ .pn 07:00AM - 03:00PM 
!.'!̂GURDALC THUP f. FPI i2Cl^ 03; 59PM - 11.59PM 

.'LFF T-PC CA; : t256 03:.>OPM - nioOPM 

.;!:„LirT'.,.,TTC)N-: 

TCU ACCICNMC.-'T CCfrr' nM-33? OMAHA 
«: -IOC >-2/i - JICLI 
r RIN 'ii R : ATA - FL •«.•..•••.• 
FAX vlJMO'" 2-i • •. ••' 
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UNTON P A C I F I C RR COMPANY 

CLERICAL VACANCY B U L L E I I N 

tCAP-^ME T G'JPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY HO 

'ACA;^JCY UAiCD w 7 - 2 7 - 9 e VACANCY BULLETIN NUMBER 2221C316 

l-Tu'lANEii- ' ^CSITIGi . l : U T I L I T Y CLERK 

• u S I T I O N EFFECTIVE DATE - 0 8 - 2 4 - 9 8 

i U L L E T I N REASON - UP/SP MERGER RELATED - TRANSFERRED FRON 
THE SP TO UP 

1FFL ICATION rCK BULLETINED POSITION MUST BE RECEIVED NO LATER THAN 
J.:'.;0 "M )!!-17-98 |̂  

I/V,-BUREAU J442C AUTHORIZED POSITION - 787 PAYROLL - 355 POSITION TYPE - lA 

A-C_Nr.R 7:-;4 r..GK!ZR NBR - 0230 ZONE NBR - 222 LOU RATE - Ja6.1900 

LAL PEPICO - PAID HIGH RATE - •86.1900 

OURS OF GCrviCC - VAR VAR REST DAYS - MON TUE GRADE - 001 

UFERVI30R - J, A, COX JR, - MGR TRAIN OPRNS 

UTIE5: 
n-iANCPC-'T TPAIM Af:C ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING, 
DUT NOT LI.ilTED TO, CADOOSE SUPPLY, ORDERING SUPPLIES, DISTRIDUTION OF 
GUPPLICG -̂0 TPAIN AND CNCINC CRCUS, SUPPLY AND LOAD PRINTER PAPER AND RIDBON':; 
POST SCLLETIMS Af.'D NOTICES, PERFORM JANITORIAL SERVICES, CGMPLETE/OISTRT RU TE 
•irrOPTG A,,'C AGCICT IN UPKEEP OF VEHICLES; OTHER DUTIES AG MAY DE ASSICNCO 
TNCC'IOCf-'T ,1UST .-GSSCSC SUFFICIENT PHYGICAL CAPABILITY TO PERFORM ALL REODirrrj 
: ! riFG, :,:GL'JDI».'C J.'INTTORIAL SCPVICES AND SAFE OPERATION OF VEHICLES AND 
•i Cr,;::,-.', LQUIPr.E.U INCUMDCNT .-.UST POSSESS VALID DRIVER'S LICENCE ANO, HHCRC 
• I;-C(.' . / L A U , A V A L I D CHAUCFEUR'S L I C E N C E . 
'f^P'̂  VART' UED ^ THUR t257 U :00PM - 07:00AM 
..PMOURDALE -^PI SAT 1232 lliS9PM - 07 ; 59AH 

•••̂ '̂ ' :'•••'- r;;,;'; »258 11;59PM - 07 ; 59AM 

TCU ASSiGNfiENr CE:vrEP •- n;-i-jC5 OMAHA 
v ' 4 v . : ; ' - . : / i - . : : 2 f c ! 

l iJTFK :.ATA - I..-,(,,^.-.v 
>••.••> •'JI;M:'̂ CP •: jo 
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UNION P A C I F I C RR COMPANY 

C L E R I C A L VACANCY B U L L E T I N 

DEPARTMENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

VACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210308 

PERMANENT POSITION; UTILITY CLERK 

POSITION EFFECTIVE DATE - 08-24-98 

3ULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROH 
THE SP TU UP 

•iPPLICATION FOR BULLETINED POSITION MUST BE RECEIVED NO LATER THAN 
12:00 Pî l - 08-17-' 3 wnicA^nMn 

iTN/BUREAU - S4425 AUTHORIZED POSITION - 253 PAYROLL - 335 POSITION TtPF. - lA 

rATE NBR 934 ROSTER NBR - 0250 ZONE NBR - 222 LOU RATE - ^86.1900 

.EAL PERIOD - PAID ^^^^ . .g^.i^^O 

lOURC OF SERVICE - 0700A 0300P REST OAYS - SAT FRI GRADE - 001 

5UFERVIS0R - J. A. COX JR. MGR TRAIN OPRNS 

DUTIES; 
TRAr-SPCPT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING 
CUT NQT LIMITED TO, CABOOSE SUPPLY. ORDERING SUPPLIES. DISTRIBUTION OF 
^UPH.IE3 TO TRAIN AND ENGINE CREUS, SUPPLY AND LOAD PRINTER PAPER AND RIBBONS 
POST DULLETI.NS AND .NOTICES, PERFORM JANITORIAL SERVICES, COMPLETE/DISTRIBUTE 
.̂ LPDPTC AND ASSIST IN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED 
INCUMBENT r1UST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
.̂ 'UTICC, INCLUDING J.*.NITORIAL SERVICES AND SAFE OPERATION OF VEHICLES AND 
a CANING EQUIPMENT. INCUMBENT MUST POSSESS VALID DRIVER'S LICENSE AND UHERC 
K'CCCinED DY LAU, A VALID CHAUFFEUR'S LICENCE, 
i-IEFF YARD 

TCU ASSIGNMENT CENTER - RM-335 OMAHA 
< 402 .< -271-212'd 
PRlNIER LATA - IL4060y 
FAX NUMDER 271 -2077 

EMPLOYEES E.XHIBIT 1( 
PAGE 1 



r r 
UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

DEPARTMENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

VACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210309 

PERMANENT POSITION: UTILITY CLERK 

POSITION EFFECTIVE DATE - 08-24-98 

BULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE BP ru UP 

APPLICATION FOR BULLETINED POSITION MUST BE RECEIVEO NO LATER THAN 
12:00 PM - 08-17-98 | 

3TN/BUREAU - S4425 AUTHORIZED POSITION - 254 PAYROLL - 355 POSITION TYPE - lA 

•eATEL NBR 934 ROSTER NBR - 0250 ZONE NBR - 222 LOU RATE - •86.1900 
c 

iEAL PERIOD - PAID HIGH RATE - •86.1900 

lOURS OF SERVICE - 0700A 0300P REST DAYS - TUE UED GRADE - 001 

SUPERVISOR - J, A, COX JR. - MGR TRAIN OPRNS 

DUTIES: 
TRANSPORT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING, 
BUT NOT LIMITED TO, CABOOSE SUPPLY, ORDERING SUPPLIES. DISTRIBUTION OF 
SUPPLIES TO TRAIN ANO ENGINE CREUS, SUPPLY ANO LOAD PRINTER PAPER AND RIBBONS 
POST BULLETINS AND NOTICES, PERFORM JANITORIAL SERVICES, COMPLETE/DIOTRIDUTE 
REPORTS AND ASSIST iN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED. 
INCUMDCNT MUST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
DUTIES, INCLUDING JANITORIAL SERVICES AND SAFE OPERATION OF VEHICLES AND 
CLCANINC EQUIPMENT, INCUMBENT MUST POSSESS VALID DRIVER'S LICCNSE AND, UHERC 
RCQUir<CD CY LAU, A VALID CHAUFFEUR'S LICCNSE, 
NEFF YARD 

JUALiriCATIONS 

-C: TCU ASSIGNMENT CENTER - RM-335 OMAHA 
< 402)-271-212B 
PRINTER LATA - IL4060V 
FAX NUMDCR .•:7l :'077 

EMPLOYEES EXHIBIT 10 
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I r 
UNION PACIFIC RR COMPANV 

CLERICAL VACANCY BULLETIN 

J£PART/;E,JT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY HU 

..-ACANCr DATED 07-27-98 VACANCY BULLETIN NUMBER 22210310 

PtlRM.'̂ NEMT POSITION: UTILITY CLERK 

POSITION EFFECTIVE DATE - 08-24-98 

3ULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO UP 

APPLICATION FOR BULLETINED POSITION MUST BE RECEIVEO NO LATER THAN 
12:00 PM - 08-17-98 | 

GTi'/DUREAU - S'>425 AUTHORIZED POSITION - 255 PAYROLL - 355 POSITION TYPE - lA 

<ATE. NBR 934 ROSTER NBR - 0230 ZONE NBR - 222 LOU RATE - ^86,1900 

IEAL PERIOD - PAID HKjH R A I E - •86.1900 

lOURG OF SERVICE - 0759A 0359P REST OAYS - SUN .MON GRADE - 001 

JUPERVISOR - J, A, COX JR. - MGR TRAIN OPRNS 

lUTIES: 

iHT'^nS'^'/'^CI^ ""̂ '̂  PERFORM OTHER DUTIES AS REQUIRED INCLUDING, 
UUT NOT LIMITED TO, CABOOSE SUPPLY, ORDERING SUPPLIES. DISTRIBUTION 
SUPPLIES TO TRAIN AND ENGINE CREUS, SUPPLY AND LOAD PRINTER PAPER AND RIBDOwr 

AND NOTICES, PERFORM JANITORIAL SERVICES. COMPLETE/DISTRIBUTE 
.VCP0.7TG AND ASSIST IN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED 
INCUMBENT MUST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
nUTTES, INCLUDING JANITORIAL SERVICES AND SAFE OPERATION OF VEHICLES AND 
? ; ^ : : i V ^ EQUIP.MENT. INCUMBENT MUST POSSESS VALID DRIVER'S LICENSE AND, UHERC 
iCl-TRCD DY LAU, A VALID CHAUFFEUR'S LICCNCC. 
NEFF YARD 

J.'ALII" I CAT I ONC 

rCU ASSIGNMENT CENTER - RM-335 OMAHA 
(402)-2/1-2128 
Fr.iNTc.K LATA - I L 4 0 6 0 V 
FA.v NUMCCR 27 ! - 2 0 7 7 
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r r 

UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

DEPARTMENT - GUPT TSPN SERVICCS - TERMINAL OPERATIONS KANSAS CTY HO 

VACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210311 

PERMANENT POSITION: UTILITY CLERK 

POSITION EFFECTIVE DATE - 08-24-98 

BULLETIN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO UP 

APPLICATION FOK BULLETINED POSITION MUST BE RECEIVEO NO LATER THAN 
12; 00 PM - 0(3-17-98 ^ 

3TN/BUREAU - 34425 AUTHORIZED POSITION - 256 PAYROLL - 35"; POSITION TYPE - lA 

VATE.NBR 931 RCSTER NBR - 0250 ZONE NBR - 222 LOU RATE - S86.1900 

iCAL PCnfoo - PAID HICH RATE - •86.1900 

lOURS QF SERVICE - 0300P IICOP REST OAYS - SAT SUN GRADE - 001 

iUPERVISOR - J. A, COX JR. - MGR TRAIN OPRNS 

DUTIES; 
rr̂ A.S'SPORT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING 
BUT i-lOT LIMITED TO, CABOOSE SUPPLY, ORDERING SUPPLIES, DISTRIBUTION OF 
SUPPLIES TO TRAIN AND ENGINE CREUS. SUPPLY AND LOAD PRINTER PAPER AND .TIDDONG 
POCT BULLETINS AND NOTICES, PERFORM JANITORIAL SERVICCS, COMPLETE/DISTRIOUTC 
RC'̂ CRTS AND ASSIST IN UPKEEP GF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED 
INCU.'IDCNT .1UGT POSSESS SUFFICIENT PHYSICAL CAPADILITY TO PERFORM ALL REQUIRED 
UU;-TEG, INCLUDING J.-̂ NITORIAL SERVICEC AND SAFE OPERATION OF VEHICLE'^ ANU 
CLEANING EQUIPMENT, INCUMBENT MUST POGCCSS VALID DRIVER'S LICENSE AND, UllCC 
•̂CGUIRCD OY LAU, A VALID CHAUFFEUR'S LICCNCC. 
NEFF i-ARD 

jUMLiriCATIONG: 

TCU APCIGNMENT CCMTEP - PM-335 OMAHA 
(40:. )-2;'l-212b 
PRINTER LATA - IL406UV 
FAX NUMDCR 271 ZO?"" 

EMPLOYEES' EXHIBIT H 
PAGE 4 



UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

DEPARTMENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY nO 

-•ACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210312 

PERMANENT POSITION: UTILITY CLERK 

••OSITION EFFECTIVE DATE. - 08-24-98 

JUtLETIN REASON - UP/SF MERGER RELATED - TRANSFERRED FROH 
THE Sl» TO UP I f ,1 

APPLICATION FOR BULLETINED POSITION MUST Bf: RECEIVEO NO LATER SHAN 
12:00 PM - 08-17-98 

If 
3TN/BUREAU - S4425 AUTHORIZED POSITION - 257 PAYROLL - 355 POS»ION TYPE - lA 

!ATE.NBR 934 ROSTER NBR - 0250 ZONE HBtt - 222 . LOU RATlf - •86.1900 

ICAL PERIOD - PAID 

lOURS OF SERVICE - HOOP 0700A REST DAYS - UED THU GRADE - 001 

;UPERVISOR - J. A. COX JR. - MGR TRAIN OPRNS 

lUTIES: 
TRANSPORT TRAIN AND ENGINE CREUS; PERFORM OTHER DUTIES AS REQUIRED INCLUDING 
OUT NOT LIMITED TO, CABOOSE SUPPLY, ORDERING SUPPLIES, DISTRIBUTION OF 
SUPPLIES TO TRAIN AND ENGINE CREUS, SUPPLY AND LOAD PRINTER PAPER ANO RIBBONS 
POST BULLETINS ANO NOTICES. PERFO.RM JANITORIAL SERVICES. COMPLETE/DISTRIBUTE ' 
REPORTS ANO ASSIST IN UPKEEP OF VEHICLES; OTHER DUTIES AS MAY BE ASSIGNED 
INCUMBENT MUST POSSESS SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL REQUIRED 
DUTIES, INCLUDING JANITORIAL SERVICES ANO SAFE OPERATION OF VEHICLES AND 
CLCANINC EQUIPMENT. INCUMBENT MUST POSSESS VALID DRIVER'S LICENSE ANO, UHCRC 
RCQUIRCD OY LAU, A VALID CHAUFFEUR'S LICENSE. t-̂ u"̂  HNU , WMLKC 
NEFF YARO 

UALIFICATIONS: 

TCU ASSIGNMENT CENTER - RM-335 OMAHA 
(402)-2/l-2128 
PRINTER LATA - IL40609 
FAX NUMOE.T - 271 2077 

EMPLOYEES EXHIBIT 10 
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UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

:EP-^PTMENT - '-UPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

.ACANC' UATCG 07-27-98 VACANCY BULLETIN NUMBER 2221C312 

•t:i?".',r'ENT POSITION; UTILITY CLERK 

•USITION EFFC'~TIVE DATE - 08-24-98 

;uLi.E'':N' KEI-SON - UP/SF MERGER RELATED - TRANSFERRED FROM 
THE SP Tf) UP 

••.î F̂LICATlON FOR BULLETTNED POSITION MUST BE RECEIVED NO LATER THAN 
i.2:'.>0 PM - OR- !. 7-V8 

: .' CURE.AU - '-̂CG AUTHORIZED POSITION - 252 PAYROLL - 355 POSITION TYPE - lA 

ATE_NBR 724 KCiTCR NBR - 0250 ZONE NBR - 222 LOU RATE - ttie. 1900 

.CML rcr-IOD - PAID HIGH RATE - •86.1900 

lU'JKS OF SERVICE - liC9F 0759A REST DAYS - SAT SUN GRADE - 001 

.UFERVrCur -• J, A. rOX JR, - MGR TRAIN OPRNS 

•UTI EC 
fn,v,cpnaT TPAIN AM," Ef.'GINE CPEUS; PERFORM OTHER DUTIES AS REQUIRED INCIUDING, 
OUT .NOT LIMITED TO, CADOOCC SUPPLY, ORDERING SUPPLIES, DISTRIBUTION OF 
'I'PPLIC- TO -^PAi;! .'̂̂NC ENGINE CREUS, SUPPLY AND LOAD PRINTER PAPER AND PIBBONH 
.CCT CULLCTI.SG AND NOTICES, PERFORM JANITORIAL SERVICES, COMPLCTE/DI STP I Dl'TE 
|';:PC.PTC ,'.ND .^GGIGT I N UPKCEP OF VEHICLES: OTHER DUTIES AS MAY BE ASSIGNED. 
. w'CU.'iDCNT i-IUGT PGG£CLS GUFFICIENT PHYSICAL CAPADILITY TO PERFORM ALL PCQUTREP 
1.:'..-: TG, i;;CLUl;INC JANITORIAL SERVICCS AND SAFE OPERATION OF VEHICLCS AN;) 
•.'.Cr.,.:l;;G CQU1PMC;:T, INCUMDCNT MUST POSSESS VALID DRIVER'S LICCf.'CC A.-.p UHCPC 
;'."aL:Rcc cv - ,u, A '.IALID CHAUFFEUR'S LICCNSC. 
-iCFF 'I'Al.D 

G.Vr "ONC 

r u ACGIGNME:,- CCNTER •- RM-335 OMAHA 
4 v 2 > - 2 7 1 - 2 i 2 l J 

= K J . H ( F R L A T A - I L4 ' : i<0*^ 

'AX MJMCCR 27 1 J 0 7 7 

E.MPLOYEES EXHIBIT 10 
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'.IN [On PACiriC pp COMPANY 

CLLKICAL VACA.VCY BULLt. l i N 

jC;-Ar-T,iL'i';i ..JFT TSFN GEKVICC.~ - TEFNI'-'AI. OFEKATIONB KANSAS CTY MO 

' . .CA,iC, t.ATcT; 0,- 2 7 - 9 3 VACANCY BULLETIN NUi'iBER 2 2 2 1 0 3 1 7 

':• ".iiHWEilI -?•'.. I T I O N . e.<rRA SOARO GPADK 1 

'OGiTICn'^l EFFECTIVE OATE - 0 6 - 2 4 - 9 8 

>ui -LETIN PEA30N - UP/SP hERGEP RELATED - TRANSFERRED FRON 
THE yP lO UP 

i r P L I C / i T I u N Fn;.; BULLETINED P C L I T I D N .lUST BE KECEIVt 'D NO LATER THAN 
•.>•;• '71 - '•;>--1 , -vH I 

•'. N/ nURE. - J4-;2G AUTHORIZED POSITION - 2C9 PAYROLL - 355 POSITION TYPE - 1. A 

HTC. HJ,r.; -Bj RGGTER NBR - 0220 ZONE NBR - 222 LOU RATE - 1106.1900 

itAL PEPIOi; - PAID HIGH RATE - •36,1>'<>0 

lOU.'JG GF GCPVICC - VAP VAP RCST OAYG - VAR CRADE - 001 

• IJFFR'.'"Gr - J. A. COX JR. - ,iGR TRAIN OPRNS 

IL'TTEJ; : 

fHAri'î pQRT TPAIN r.f.V. CHCIHE "PEUS, CADOOSE SUPPLY, ORPERING SUPPLIEE, 
OICT" ; CUTIC.N GF GUPPuIEG TO TRAIN AND ENGINE CRCUS, SUPPLY AND i OrtO ' 
'̂RINTTP '̂ APEP ANP PICC-ON-. , -OGT BULLETIN". ANO NOTICES, PCRFOPh .lANT TCP I 

'-;ER'.'T?E<! . CCMFL.ETE/DICTRIEUTE REPORTS AND ASSIST IN UPKEEP OF VEHICLE'..', 
iN. UMPE'VT ,1U:--T P05SEC.5 SUrr'-'CIENT PHI JCAu CAPABILITY TO PERFORM ALL 
;CGU.;r'EC DUTIFG, INCLUDING ..'ANITCPIAL GLPVICCG ANO GAFC OPCRATIONG OF 

ANC CLCANI;.'G CQijiP.vGNT, iNCu/u;r..';T MUGT POCGLGG ' .^ALID DRIVER 
I ;cc, :'. .•,,"D, UHCRC Rcouir.co BY LAU , A ' M L I O C'IAUFFCUI' ' 'C ' . I C E N S C . 

•'; If.';': 

iCo .-C'.'lONMC.'iT " OMAHA 
•. 40.- .'- ...•1-21 
F!- - T;̂ "̂  >..AT,-, [;.,.. 

EMPLOYE.'iS EXHIBIT I( 
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( 

UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

jSPr.P.THEr.T - GUI'T TSPf; SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

VACANCY Or, I t n 07-27-93 VACANCY BULLETIN NUMBER 22210318 

't-Hr,ANCiJT POSITION; EXTRA BOARD GRADE 1 

KwSITION EFf-ECTIVE DATE - 08-24-98 

.ULLETIN REASON - UP/SP MERGER RELATED - TRANS'̂ ERRED FROM 
THE SP TO UP 

.FP'L. ICilTION FOK BUi-LETINED POSITION MUST BE RECEIVED NO LATER THAN 

.2:;.''0 HN - 0H-|y-V8 

' iN' BUREAU - o442G AUIHORIZED POSITION - 260 PAYROLL - 355 POSITION TYPE - lA 

!.̂ TE_ \'eR yz : ROCTER NDR - 0250 ZONE NBR - 222 LOU RATE - $e6.i?oo 

;t,-L PFPioO - PAID HIGH RATE - ^86.1900 

lOUPS OF SERVICE - VAR VAR REST DAYS - VAR GRADE - 001 

vUPERVISOr - J. A. COX JR, - MGR TRAIN OPRNS 

UTIEE: 
T-PANGPCRT TK'Ai;-' AND LNGINE CREUS, CABOOSE SUPPLY, ORDERING SUPPLIES, 
DISTPl SUTION CF SUPPLIES TO TRAIN AND ENGINE CREUIS , SUPPLY AND LOAD 
•i'P:t:r'.-U PAPCP -.NC PIDDONS, POST DU..LETINS AND NOTICES, PERFORM JANITORTml 
.E.=?t'TCEG, nCMFi.ETE/DISTRIBUTE REPORTS AND ASSIST IN UPKEEP OF VEHICLES 
l.,JCUf1CCNT liU'-r possess SU.-r ICIENT PHYSICAL CAPACILITY TO PERFORM A'L 
PCCUTPCC OUTICG. I,NCLUDING JANITORIAL SERVICES AND SAFE OPCRATIONG -JF 
Vr .'CLCG AND I:LCANING CQUIPMENT INCUMDCNT MUST POSSESS VALIC DRIVER'G 
;.,.Cr,iGC ANO, UI-ICRC RCCUIREC BY LAU, A VALID CHAUFFEUR'S LICCNGC 

Uli'. 

PM 0;5 OMAIIf, 
< 401. ;• -.:.'1-2128 
PP. '.-i lf-'H LATA - :L 
FAX Ni;,>-.ltCR -"/l JO 77 

EMPLOYEES EXHIBIT l( 
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UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLETIN 

CEPARTMENT - SUPT TSPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

VACANCY DATED 07-27-98 VACANCY BULLETIN NUMBER 22210319 

•PERMANENT POSITION; EXTRA BOARD GKADE 1 

-•OSITION EFFECTIVE DATE - 08-24-98 

3ULL: riN REASON - UP/SP MERGER RELATED - TRANSFERRED FROM 
THE SP TO UP ' |;' 

•-PPLICATION FOR BULLETINED POSITION MUST BE RECEIVED NO LATER 1*MAN 
12:00 PM - 08-17-98 I f «.HitK«t1RN 

3TN/8UREAU - S4425 AUTHORIZED POSITION - 261 PAYROLL - 355 PORTION TYPE - lA 

<ATE.N3R731 ROSTER NBR - 02=0 ZONE NBR - 222 . LOU RAT|- •86.1900 

IEAL PERIOD - PAID -^K 
HIGH RAyE - ^86.1900 

•OURS OF SEi<VICE - VAR VAR REST OAYS - VAR GRADE - 001 

iUPERVISOR - J. A. COX JR. - MGR TRAIN OPRNS 

»UTIES: 
TRANSPORT TR.'.IN ANO .'NGINE CREUS, CABOOSE SUPPLY. ORDERING SUPPLIES 
UISTRICUTICN OF SUPPLIES TO TRAIN ANO ENGINE CREUS, SUPPLY AND L5AD' 
PPI.̂ 'TER PAPER AND RIE0ON3, POST BULLETINS AND NOTFCES PERFO?i! JANITORIAL 
CCPVICC3, COMPLETE/DISTRIBUTE REPORTS AND ASSIST IN UPKEEP OF V E S J J J ? " 
^.cSnVof'y SUFFICIENT PHYSICAL CAPABILITY TO PERFORM ALL 

VFr^', '-? fMJ'ofr.'̂ '̂ '-''°'''° J-^NITORIAL SERVICES AND SAFE O P I S A ^ I S N S OF 
, Trr::^^^f.n° Ph^nl^^^'^ EQUIPMENT. INCUMBENT MUST POSSESS VALID DRIVER'S 
I ICCNCC AND, UHERC REQUIRED BY LAU. A VALID CHPUFFEUR'S LICENSE. 

UALir iCATIONS: 

T^U ASSIGNMENT CENTER RM-335 OMAHA 
402)-2/l-212B 

PRlNi'ER LATA - IL406oy 
FAX NUMDCR 271 20"-' 

EMPLOYEES' EXHIBIT 1( 
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I 
UNION PACIFIC RR COMPANY 

CLERICAL VACANCY BULLtVIN 

:CPAP-.,'li:,!T - •'.'•py TCPN SERVICES - TERMINAL OPERATIONS KANSAS CTY MO 

AGANCY OATCr, )7-27-<?a VACANCY BULLETIN NUMBER 22210320 

!•: RIIANC NT FOGirrON: EXTRA BOARD GRADE 1 

OSITICi'f EPFECTIVE DATE - 08-24-98 

iJLLE^TN .?EASON - UP/SP MERGER RELATED - TRANSFERRED FRUM 
THE SP TO UH 

.FPLICATION FOK SUt-LEflNED POSITION MUST BE RECEIVED NO LATER THAN 
2 ; '.)0 :'M - •,)!•; - I. 7 -99 

ri'--2U.̂ CAL' - ".-̂ .̂ZZ AUTHORIZED POSITION - 262 PAYROLL - 355 POSITION TYPE - lA 

ATCrlbl.' 31 rCGTEr- HSR - 02C0 ZONE NBR - 222 LOU RATE - $86.1900 

PCRIGS PAID HIGH RATE - •86.1900 

!DURG OF GCRVICC - VAR VAR REST DAfS - VAR GRADE - 001 

UrERVIGDi'- - J. A, COX JR, - MGR TRAIN OPRNS 

UTIEE: 
rRAr;'i'-:?rT -P.MN A.'-P ENGINE GREUS, CADOOCE SUPPLY, ORDERING SUPPLIES 
.;ici picL riuN ur .UPPLIEG TO TRAIN AND ENGINE CREUG, SUPPLY AND LOAD 
: r i , ...,P -̂ APGP ,„';0 ,'^irDONS, POST BULLETINS AND NOTICES, PERFORM JANJTnpT^I 
f: PVIGCC CCMP! ETE/DISTRIEUTE .REPORTS AND ASSIST IN UP.KEEP OF VEHICLES 
li-M.uriDEr., ndZ) POCSESS SUFFICIENT PHYSICAL CAPABILITY TO FERFOPK ALL 
; r-g;.,;.: pco CUTIC.:, TNCLI^DING JANITORL-L GCPVICLG AND SAFE OPERATIONS nr 
'•'I ! • : ,_CG ANC CLCANINC EQUIPMENT. IN.":UMDCNT MUST P0SGEC3 '- 'ALIO DRIVFP' - ' , 
'-."CC .'",2 .-Nfj , L i .CrC r<CQUTf;CO OY LAU, A VALID CIIAUFFCUR'S L l C C N G C 

TCU AGGlCNnLNT p .71 • ;Cf; O M A N H 
•• •i'J.' I -J./l-Zi..:ii 
Pt- I I FK LATA - : t i " 
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Transportation • Communications Intemational Union - AFL-CIO. CLC 

ALUED 
SERVICES 

DMSION 

ROBERT F DAVIS 
PrasiOant 

TED P STAFFORD 
Ganaral SacratayTraasurer Fi le 279-100 

July 30, 1998 

Mr. D D Matter, Senior Director 
Labor Relations - Non-Ops. 
Union Pacific Railroad 
1416 Dodge Street 
Omaha, NE 68179 

Dear Sir: 

This will have reference to Carrier's notice of June 11, 1998, allegedly served 
under the auspices of NYD-217 advising that the Carrier intended to consolidate all 
clerical work from the Southem Pacific (Armourdale Yard) with that of the Union 
Pacific facility at Kansas City, and further, that said work and employees would be 
subject to the Union Pacific/TCU Collective Bargaining Agreement effective on or 
after August 10, 1998. 

As I have previously advised you it is the Union's position that this notice is 
inappropriate and not in accordance with the spirit and intent of NYD-217 1 
therefore request that this notice be withdrawn and canceled. 

The Carrier's notice indicates that vanous clerical positions currently under the 
Southem Pacific Agreement are to be placed under the Union Pacific Agreement 
and reclassified as Utility Clerk positions This has the sole purpose of reducing the 
rates of pay of the positions. In addition to this, the Carrier advises that it intends to 
place six Ramp Clerk positions under the Union Pacific Agreement-these are lr: 
positions that do not even exist under the Union Pacific Agreement al Kansas City £ 
as the Union Pacific ramp work is performed by an outside contractor. The effect of 3 — 
this notice is lo "cherry pick" collective bargaining agreements and to place £ 'f: 
employees under an agreement with infenor benefits for the employees This has no ^ < 
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Mr D D Matter, Senior Director 
July 30, 1998 
Page Two 

other application but to transfer wealth from employees to the employer. The 
Camer's action is not necessary and certainly will not benefit the general public or 
the employees subject to this merger 

In reviewing a recent arbitration award (UTU v UP-Yost Award) the Surface 
Transportation Board reiterated what the Supreme Court held in Railway Labor 
Executives Associatton v. United States. 987 F 2d 806 (D C Cir. 1993), "[l]n 
RLEA, supra, the court admonished the ICC to refram from approving modifications 
that are not necessary for realization of the public benefits of the consolidation but 
are merely devices to transfer wealth from employees to their employer " While the 
STB affirmed the arbitrator's decision m this area it did so solely due to the fact that 
the UTU "made no effort to show that the UP Eastem District collective bargaimng 
agreement is inferior to the collective bargammg agreements that it replaced." 

The action contemplated by the Carrier regarding the clerks in Kansas City, 
without a doubt, has the effect of placmg employees under an inferior agreement. 
First, the rates of pay of the positions are bemg reduced by a considerable amount; 
second, the Ramp Clerics are placed in jeopardy of having their work contracted to 
an outside party; and third, the extra board agreement under the SP Clencal 
Agreement is far superior to the exft-a board agreement under the UP Clencal 
Agreement These are but three example* of how the SP CBA is supenor to the UP 
CBA at Kansas City. 

Nowhere in NYD-217 is it contemplated that the Carrier has the nght to "cherry 
pick" agreements. On the contrary, the implementmg Agreement contemplates the 
Carrier transferring work and employees in order to effectuate the merger Ali the 
Carrier is attempting to do with this notice is to place the former SP employees 
under the UP CBA. No employees or work are being transferred. The result of this 
would sunply be to transfer wealth from the employees to the employer 

The Camer's actions are not only in violation of NYD-217, but also conn-avene 
findings of the United States Supreme Court in RLEA. Somethmg that even the STB 
finds violative of its merger approval 
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Mr D D Matter, Senior Director 
July 30, 1998 
Page Three 

As stated above, the Union hereby demands that this notice be withdrawn and 
canceled If the Carrier is unwilling to do this then you may consider this as a 
demand for ai-bitration of this issue. If the Carrier wishes to arbitrate the issue then 
it is requested tha: the notice not be effectuated until a decision is rendered by an 
arbin-ator. 

Kmdly advise the Carrier's position and if you mtend to withdraw this notice. 

Yours ttTily, 

Robert F. Davis, President 

cc: R. A. Scardelletti, IP 
J L. Gobel, IVP 
J. P. Condo. IVP 
J L. Quilty, GC 
S R Steeves, VP/ASD 
P. T. Trittel, AT?/ASD 
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D D MATTER 
General D"*Ctor 
L J O W Rtwooni-NONOPS 

UNION R ^ I F I C RAILROAD COMPANY 

^ Mr R F Davis 
Pres'd.<»nt ASD/TCU 
53 W Seegers Road 
Ariington Heights, IL 60005 

Gentlemen: 

September 11 1998 
NYD-217 

N0V-2B98 

Mr.j.Lthyp2H£i^r 
General Chairman, TCU 
2820 South 87th Avenue 
Omaha, NE 68124 

This has reference to my letter dated June 11, 1998, serving notice under the auspices of 
NYD-217 advising that the Camer intended to consolidate all clerical work from the Southem Pacific 
(Armourdale Yard) with that of the Union Pacific Facility at Kansas :ity and place that work and 
employees under the Union Padfic/TCU Collective Bargaining Agreement, in accordance with that 
notice, the Carrier bulletined jobs to be transferred to SP employees with an effective date of 
September 17, 1998. 

By letter dated July 30,1998, Mr. Davis advised the Carrier that it was the Jnion't position 
the notice of June 11.1998 was inappropriate and not in accordance with the spirit and intent of 
NYD-217, Moreover, Mr. Davis stated that if the Carrier d>d not agree with his p«)sition he would 
demand that the issue be submitted to arbitration. Finally. Mr. Davis requested that if the Carrier 
wished to arbitrate the issue, then the notice not be effectuated until a decision had been rendered 
by tha arbitrator. 

First, the Canier does not agree that the notice issued on June 11,1998 was inappropriute. 
Mcrsover, it is the Carrier's position that the notice and the proposed changes embrace the spirit 
and intent of NYD-217. In view of this fact, the Carrier is agreeable to submitting this issue to final 
and binding arbitration on an expedited basis. I wiil be contacting you in the near future to begin 
the Referee selection process. Secondly, with regard to your request to delay the implementation 
of the proposed transaction, the Carrier is reluctantly agreeable to honoring that request with certain 
reservations. The Carrier reserves the right to immediately effect the changes outiined m the 
onginai notice upon receipt of the Arbitrator's Award m the event a decision favorable to the Carrier 
is rendered without further notice (i.e., a new 60-day notice) to the Organization. Additionally, m the 
event circumstances change, the Canrier reserves the nght to cancel the original notice at any time 
pnor to or after the arbitration Award is rendered, cancelling all assignments and option forms and 
serving a new 60-day notice, which, if necessary, would not be placed into effect until after a 
decision rendered by the Referee. Of course, it is understood that the Carrier's decision to grant 
the Organization's request concerning this delay m implementing the transaction is made without 
prejudice to the Carrier's position regarding this issue 

fours truly. 

cc: Mr. J. P. Corido 
Intemational Vice President. TCU 
53 W Seegers Road 
Ariington Heights, IL 60005 

Mr. J. L. Gobel 
Intemational Vice President, TCU 
4189 North Road 
Moose Lake. MN 55767 
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a taaveyer'* i^Mtity, tto oMurt, loura*, 
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•ay octor d*U. reeairee by, reeariei by. 
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•rtuM ttot tto raqowtto docuramt falto 
withia this eeaeptiam, tmi tto dittiiet eourt 
tgreed. BrMitoto reapeeaa that f «10l !• 
inaep̂ eahte te orguisMioM aumpt froa 
taxm uator « MU«)i 
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inc ttot tto latt* i* witkia ae •zeapuo* to 
POIA. fur Aeelyaia S Adreeataa tr. IKS, 
IM U-SJllV-O C 20.3419M r U 3S0, as* 
(D.COr.Wtay. Limiah t. Uaited Sutam 
aa t.SeiO' 3t 3S-M (D.Mia&>. a/fd. 544 
PJd 101 (Ith Cir. ISTTV If • doeuMM 
ooaaiitatM "ratan iafonratio*'* uator 
I ava, it oooMi withia POIA oxMptioe 
Uum J>hM*M/Cbfpir./liaSMPadST4 
m {Ok ca. Vrm Lobaeae r. ISS, 7S-8 
U.S.TM C M ^ . MTI (K.0i«.T.lf7D; Be. 
lUe r. rmmaaiMW, 4M rSmpp. 440, m 
(W.O.0kLiri); G M v r. tSS, 44* 
P.S«9p̂  Ut (OJIdlim 

Tto lttt* d m l r OMMS withia tto Utml 
tofiaitio* ol rotaini ialtrastioa, for it io • 
doMUMM "propwad by . . . UM Soo* 
ntory with napool to . . UM oxiat* 
anao, or poaiMo osiitoaoa. Of liability 
of aay panaa uadw this titio for aay t u 

Appoilaak daaa aat daay thia, 
but offoaa that tteea othar laatiena of tto 
Coda roquira axtoaaivo diaeioaura of flnaa* 
eial iafonaatioa by tas oaoapt orftaia^ 
tioaa, it oukaa aa laaw to rood f 6101 to 
proton tto ratara iafonaatioa of thooa 0^ 

It ia item that aiaaipt orgaaiaationa. 
oapt for thaaa with a raiigioua purpooo ond 
oartaia othara with grooo annual r««ipu 
undar muat tubout aa annual r«tum 
itamiaaf groaa inaaoM roeaipia. dubuna* 
maata. aad t̂ Ot otbar information u tha 
I M may praaariba. aaa M U.S.C. f« 61044b). 

Ma^aXl). (bK aad that thoao rotarw an 
opaa for pubtia inapaatioa. id. | noeih). 
Novarttotaaa wo rajaat appallaat'a arga. 
maat tbat IRS doauaaata partaiaiag to taa 
•xampt orgaaiaatioaa ara tborafora uapr> 
toetad by f 61011 Wan wa to loaapt tbia 
intorpnutMO. avaiy IRS doaumoat raiatiag 
to than orgaaiiatiaaa wouid to opaa to 
diadoaura. Noithar f 6104(b) oar 
f 60n(aKl). (b) rafan to a doaumaat niat* 
ing to aa appliaatiea for a tai axaapt 
itatuaL Moraavar. Congnaa. ia imawdiag 
f 6104(a) of tto Coda ia tto Tai Rofora 
Aet of i sm ao noto 2 supra, eanfuUy 
lifflitod tto praviaioa for pubiio aaaaa to 
raatoriala wbiah do aot inciudo tbat typo of 
docuBMOt Appoilaat't raodiag of f 610t 
would raadar thoao guidalina tnaoinglaa 
Wa muot tbanfan wacluda that f 610t 
applia to tai amapt organiiatiaa aloi^ 
with all othara. aad ttot tto doaamau ia 
diapuM bon aoaa within azoaptiaa thraa of 
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tbor uadar f 4104 of tto Codo te uador 
FOIA aad alflra tto dacMioa of tto dtaoriat 
oour^ 

HEW T O I E DOCI RAILWAY 
BrooUya Eoatara Dtatriat 

Tinaiaat Patltloaan. 
*. 

LTflTCO STATES of Aaortca 
latontato Coaaorco Cooi 

Nô  61. Dockat 79-I444. 

L'nitod Sutoa Court of Appaala, 
Second Circuit. 

Arguod S«pt -.9. 1979. 
Ooeidod Nov : ;9:9. 

Proceading wu ntotutod on petition 
•j> raviaw an ordar J( .no Inuniaia Com-
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T.«r«e Comratawn oa atobitahing labor 
protocuva aoditioaa a a mattor of gaaaral 
tnnaporutioa importaaea in railroad marg
ar. ooatnl. aaaolidatioe. eoordinauon and 
unt̂ eatioa traaaaetiooa. Tto Court of Ap> 
pMia. Watoraaa. Circuit Judga, hald that: 
ll) labor pntoctiva oonditiona atablishad 
by IntanUU ComaMra Commtaion u a 
mattor of ga"*'*! tnnaportatioa impor* 
Laaa wan diroctiy traoaablo to aithar tto 
"Vaw Orlaaaa coaditiono" u elanflad in 
Souttora-Concrol // or tto Appendix C-1 
oonditiona aad wan aot in aioaa of ttot 
raquirad by tubiU beaaua 'toy contained 
a 90-day advaaea notiea raquinment. ra-
quinmaat of aa imploBMnution agreement 
M a proeoaditioa to iaitiatioa of any action 
diractod toward ooaauamatioo of a pr^ 
poaod trmaaaction, aad a binding arbitntion 
requmraeat, aad (2) prahibitioo on pyra
miding of toaoflta did oot preclude aa am-
ptoyoo froa oloetiBg to to averad by rehir
ing priority proviaioa aad otbar arrange-
meat at aaa tiaa aad did oot pnveat him 
from ooatiaaiBg to to eeverad by rehiring 
priority pnviaioa for nmaiadar of term 
albeit expin.''.aa of priadpal toaefit paek-
aga origiiully elaatod by hia. 

Patittoa doaiod, aad ordar affirmed. 

latonuu CoBuara Cemmitaioa may 
fahioa employoo protoetivo eooditiona ttot 
an tailorad to tpodal drenautaaea praaat 
ia individual caaa aad, ia fulfUIiag tta atat
utory duty to requin a fair aad equitable 
arrangOBMBt to protoat employoo murau 
in certaia iypea of rail earriar tranaac
tiona. may requin a gnator degree of am
ployee pntoctioa thaa that raquirad u lut-
utory miaimuBL Raviaad Intanuu Com-
mera Act. 4t U.S.CJL f 11347: [nunute 
Commarw Aat. f HZHt), 4» i; S.C. ( ir6 
m I S<WflL 

Rafanaa ia latoratato Commerce ,^ct 
to "thon proviaiono • • • hereiofora 
impoaod purauant to [aection S(2nr) ot -.n* 
I.e. ActJ" ia to tto "New Orlaan* condi
tiona" a clarified in SoutAem Control il. 

tnd refannoa .a aeviaed Interauto Com-
mera Act to "thoa [praviaionaj wtabliahed 
punuant to action S46 of TiUe 46 [action 
406 of tho Amtrak AetJ" ia to UM Appendix 
C-l condltlona. Roviaed Intonuu Com-
mera Act, 49 U S.C A. « 11347: InUnuu 
Commera Act, f 5<2)(0. 49 U 3.C. (1974 
Ed.) • 5<2)(n. 
1 Coaaorco ^14.7 

Interatate Commera Commiaaioa in 
formulating a naw at of amploya protec
tive conditiona in railroad margar. ooatnl, 
eonaolidauon. eoordinatioa and untfiation 
proceedinga, muat eombtno thoa benefita 
pfovided under both the "New Orleaaa wa-
diuona " a elanfiad in SbucAera Goocrô  // 
•nd the Appendix C-l condition and. J 
conflicting banofiu an provided unda aacb 
of the two Mta. muat alat "JM mon tono-
ficial of tto two for incluaioa in UM new 
Mt. Roviaed Interaua Commera Act, 49 
L'3.CA. } 11347: Intonuu Commerce 
Act. f HZnt), 49 tJ,3.C. (1974 Ed.) f S<2)(f). 
4. Comaarra OBM.7 

Impoaitioa by tnurauu Commera 
CommiaaioB in railrood merger proceedinga 
of aay employa pntoctivo pnviaioa which 
caa to traeod directly ta either UM "New 
Orieoaa aaditiooa" a clarified ia Southera 
Control l l or the Appeadii C-t anditioaa 
should to uaobjectionaMo a embodying 
minimum dogna of protection aaumplat-
ad. Roviaed Inurauu Commera Act. 49 
US.C.A. § 11347: InUnuu Commerce 
Act, f 5(2X0. 49 U S.C. (1974 Ed.) 4 5<2)(f). 
1 Comaerce o»u,7 

EmployM protective condition* formu
lated by Inunuu Commerce Commiiaion 
• n rsiiroad merger proceedinga. oombining 
'•hoM benefiU provided under both '.he 
New Orleana condition*' u elanfiad n 

Southern Control It and tha Appendix C-l 
xndition*. include a 9(May advtna nonce 
'vquirament. raquinment of an implcman-
'.ACion agrament a* a precondition u> mitia-
' on of any action dirtctad vowwd confir-
Tiiion of a propoaed transaction, and bind-
"S arbitration. Revised Intanuu Com-
'•rce Act. 49 L'S C A » U34T. Intenuu 
."j'̂ m«rce Act. § j<2xf), 49 L'S.C i'.i'6 
Z4 I i 5<2xfV 
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6.C own? 
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latantata OomaMra Commiaaion a a 
jottuf ei gaaaral tnaaperution importaan 
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.uordinâ r" aad uniflcatioa proceedinga 
wen dinetly traoaotlo u either tto "New 
Orioaa aoaditioM" a elarifM ia Souttom 
Control tJ or tha Appoadix C-l anditioa 
Md w«n not ia exeaa of ttot roquirad by 
,t)tuu bcsauM Uwy coataiaod a 904lay ad-
vaaa aotia roquinmoat. raquinaMot of 
ta imptoflMaUtioa agroaaeat a a proeoa
ditioa U iaitiatioa of aay aetioa dinetod 
toward eoaoiifluaatiea of a propoeed tnao-
aetioa. aad biadiag arbitratMa. Roviaed 
Intantata CoauaarM Act. 49 LTS-CA. 
f lUdT. 

Proviaioaa of iabar pntoctivo condi-
tioaa. "Mow York Ooak aaditioaa." atab
liabod by lataratau Coaaara Commiaioa 
a a-natter of gaaarai traaaporutioa im-
tiDiTaMa ia railnad OMrgar. aatrol. anaol-
idatioa, ooowUaartnn aad unifkatioa pr^ 

i*#an aat aabjoat u being strictoa 
I thay van oaly a outtar of gaaaral 

impattaaoa aad wen not 
partiaalariy appliiahia ta faat aituatio* 
pnoaaiad te leaf a thoy eoald to traeod 
dlraatly ta aithar tto "Nov Otoaaa aeadi* 
tioaa" te daiilM ia Saathara Coatrai // or 
tto Appaadii C-l eaaditiaaa. Roviaad la
tantata Coaaana Aot, 4t U.S.C.A. 
f 11347: latantata Coaaorw Act. 

I nzun. ah UJ.& (vm Ed.) i uzm 

farm "traaaaetioa.'* coataiaod ia labor 
pntoctivo eaaditiaaa aotabliabod by Inur-
suu ComaMra Caaaiaaiea a a matter of 
gaaaral traaapartatiaa iapertaaco la rail
road margar. aeatni aiuolidauon. coordi* 
natiaa aad uaifkalioa proeaodingi. wa not 
iHbJaat ta boiaf radaflaod judicially, aven 
tboagh H had ao proeiaa aaeator m «icher 
tto "Nov Orlaaaa eoaditiona" a cianfied m 
Saothara CoetrtI //or ia tto Appendix C- l 
aaditiaaa. whan goal which the ICC tad m 
miad waa U eaeompaa tto ame m jationa 
a wen withia tto parallel urm coordino-
tioa" empioyod ia tto admitisd siutpnnt 

iwa rou DOCK i 
raai 
for all eurreat employoo pretoativo peek-
agai Raviaed tatantau Commera Act, 49 
USCA. « 11347; latantau Commotoo 
Act, 4 yzxr). 49 U S-C. <197g Ed.) f 9(2xa 

^«4,T 
Ubor pntoctivo aaditioaa eatabliabad 

by Intentau Commera "nmmiaaia a 
mattar of general tnaoportatioa impoî  
uaa ia railroad margar. coatral, aaalida 
tioa, eoordinatioa aad unifkatiea pnnaait 
inp wen u to inurpntod a aoaaiag ttot 
full baaaflta ia ntaiaiag righta paekaga 
originally aiectad by employoo expired at 
end of a aix-year pehed. aad ttot if employ-
M had not yot raoebod aoraal ntinaMot 
age. probibitiea againat pyramidiag of ton-
efiu did not preveat hia froa aatiauiag 
u to covered by nbihag priority previaioa 
for reauiadar of tora alboit expintiee of 
priadpal boaofH poekago origiaally electod 
by hiOL Rortod Intorttau Comaene Act. 
49 U.&CJL « 11347: lataratau Commera 

Act. I unt). 49 U.&C. (1VT4 Ed.) i unt). 
It. Coaaorco mmas,7 

Wtoa eoapoaeat baaaflta an providod 
uadar diffareat aau of amploya preteetivo 
eeaditioaa aatabliahad a a mattar of genor-
al tnaapartatiaa importaan ia railroad 
mergar preaaadingt aad thoaa boaaflu dif-
f a oaly a to duratioa aad asMuat. aad not 
a w typo er kiad. aa eaiployoa. ia eleetiag 
averaga uadar oaa aat of ooaditiono. 
ceiva lueh boaofttt providod unda othor 
ata. tot whoa diffenat aott of employM 
preteetivo mnditiona antaia mmponent 
benefiU that diffa a u typo or liind b^ 
twMB ata, aa employee, m elating eov«r-
ago unda ono at of wnditiona. should not 
to rendered ineligtblo u renive benefiu 
contaiaod ia othor a u ttot have no coun
terpart la lot to alwud. Roviaed !nur-
tuu Commera Act. 49 U S C A. 4 11347. 
Intonuu Commerce Act. f UZun. 49 
US.C. (1974 Ed.)4S<2)(f>. 

Stuart H. Johnan. Jr. Walur M. K ng. 
Jr. Wahington, 0. C. Chnatine A. Pt*-
]uanello. Bnoktyn. S. Y. for peticioncn 

EMPLOYEES EXHIBIT 13 
PAGE 3 



649 PBDIBAL RIPORlint, U An. 
Chriruaa N. Kohl. Ooputy Aaaoa. GOB. 

a îaaai. Mork L. Evaaa. Goa. Counaal. 
I.C.C; icta B. 2toaafMd. Aaat. Atty. COB., 
Joba i . Powan. Iil. Robert Uwia Ttomp. 
aa. Attya, 0«|<t of Juatieo. Wubingtoa. 
0. C. f a raopoadoata. 

Williaa 0. MahoBoy, Joba O'B.aariM. 
Jr., Highaav. Maboaoy * Priodmaa. R C, 
Waabingtea. 0. C. f a intomnor-nopoa-
doat Ry. tabor Exoeutiva' Aa a. 

Hanid A. Ran, Roa A Krauahaar Co., 
LP.A.. Clovolaad. Ohio, for Iniorvanor-n-
ipoadoat Brotharheod of UeomoUve Eagi-

Harry J, Bnithaupt. Jr.. Jama I. Collier. 
Jr.. RiehaH T. Conway. Shea A Gardner. 
Waahiagtoa. 0. C . f a aaieaa curiae. Aa a 
of Amarkaa Railroada. 

Bofon WATHIIAN. PEINBBRG aad 
TIMBEia Circuit Judgaa. 

WATKUfAN. Cinott Judga: 
PatitlMMn aaak judieial roviow of aa or

dar of tto latantata Ceaaara Commit 
> • ("ICXn. aatabHihiag te a matta of 

laapartatioa importaaa tto labor 
prataaliva wadltieai tto efaalleagod ordar 
impoood uadar aaetioa S(fXf) of tto (aur-

• M n a Aat (tto "tC Aon, aa 
by aaatiai 4flBra> of tto Raiiraad 

lUvitalhMiaa aad Ragalatary Rofora Aat 
of Itrt (tto '4B Ait \ nooatiy raaadiflad 
a ea V S J C I IU4T. ia raiiraad marga. 
oaatral aaaalMiUea. neadlaaUaa aad uai-
fleatiea tnwaaatioaa ta daflaad ia lactiow 
9(3) aad (S) of tto I.C Aot, 49 U.S.C 
H11M-1U4& Tto potitioa f a review ia 

Bofan lottlaff forth tto factual lituatioa 
invohrad ia tto praaat eaa aad tto sub-
itaathm paaMaaa of tto partiaa ta thia ao
tioa. a htM oatUaa of tto hiatory of rail
way labor prataatiia eoaditioBO relevant to 
oeaaoMaiiaaa laorgan̂  aoquiaitiona and 
other taeOer tnaaaotieaa will to detailed. 
Sueh aa Watotfcal ouUiaa ia able m plaing 
tto pnaeat can ia aauxt. and in daacnO 

I. î ew Yon Ooek llailway-<;omrel—Breott. 
<ya Caaun Oaum Tarmmal. r.nanc* Oocatt 
.No. maa (raonaiy •. l»m ma ICC »<mi. 

ng men aeeuntoly tto poaitiona advanced 
by tto porua in reapena u tto ICC'i 
impoeitioa of tto labor protective anditiona 
hen at iauo. 

Hittorieal Baekgrouad 
rt long age wa reeognixed ttot anaelida-

tioM of railroad oporetiona, aitbougb toao-
ficial u tto induatry a a wtola and u tto 
partieular camen involved, oould tove dev-
uutiag effecu oa the employea of thoa 
eaitun. Aoeordingiy, Congraa ia 1991 ea-
•etod tto Pfflorgoocy Railroad Tranepona-
tioo Act. whieh aought u pntoat tto em-
pioyea of raiireod* engaging in anaolid*-
tioa of oparationa by mandating a "job 
''^••a'* approaeb a a u guaraatoo tto 
antiauad employment fa tto entin labor 
fora of tto railroada involved. 

Ouo u tto effecu a "job freeaa" ap. 
praaeh u empioya pretoeUoa could tove 
on operational efneiency. repraanutiva of 
appnximataiy 44« of tto railnad milaago 
ia tto country agreed with 20 of tto 21 
natioaal labor orgaaixationo rapreaanting 
railnod worton in 19M u o forta of job 
locurity arraagomeat that provided bar̂  
gaiaiag aad eoapoaatioa protectioa u em-
ployaa tot loft employon tree ta alter tto 
aiaa of thair work foreo. Ttot agnament. 
tto Waahiagtaa Job Protoetioa Agrament 
of 19M ("WJPA"). generally ia aneaded w 
to tto Muopriat f a all lubaquent job pro. 
toctioa amagOBMnta. 

Tto partinoflt provmou ..f tho Agrao-
mont, applieaMo to any coordination." 
defined a "joint ation by two or more 
cannon wtoreby they unify, conalidau. 
merge or pool in whole or m part their 
wpanu railroad failitia or any of the 
opentiOM or aervica previoualy performed 
by ttom through such Mparau faiiitia.' 
i§ Ka)). wen a follows 

Cmployea of tto caman involved m a 
particula coordination ware entitled to var
ioua rompenMUry protaction* 

lion II uiMheO a* COIIBH ^ to in* rMiiien for 
Ktvicw lit thl* case 
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t. aay employoo diaplawd inu a lov 
poyiag poaitioa wa aatitlod U aa allosr-
eaoa u aqualiaa hia aow n u of pay with 
hia paovMMB n u of pay f a a period of up 
ta fin yoan following tto effective dau 
of tto eeordiaatioa (f 4) 

ii. aay amploya dopn od of employ-
fT.oat a 0 reeult of a eoordinatioa w a 
aatitlod U roooivo a "coordiBotioa allow-
ana" for a period, dopoading OB hia 
length of arvioo, of up u five yean 
fullowiag tao effective dau of tto eoordi
natioa, with tto amouat of tto allowaaea 
equivalaat u 40% of hio BMOt reant aver-
ago aaaual ampaaatioa: m tto alurea* 
tiva. tto employoo could raign and ao-
eopt a "'luaip aum aepantioa aHowana" 
(ff t. 9) 

iiL aeeufflulatod employoo tonefiu 
won pratoatod (f •> 

iv. aay employoo required u ehaaga 
hia raaidMaa M a raault of tto eoordiaa-
tioa WM eatitlad u raiaburamont frea 
hio eaployor f a hii nwviag expenaa aad 
f a aav loa iaeumd oa tto aale of hia 
praviw.. -ajdaaa (ff 10. 11) 

Aad ia idditjaa ta thaaa ampaaaatoiy pn^ 
toetloafc tto WJPA alaa raquirad: 

V. advaaaa aotia te all eaiployoa of 
tto affoatad carriara. at toaat 90 daya 
prior U tto offoativo dato of tto propoaad 
roardiwatlaa. thia 90 day advaaa aotia 
pariad ta to uaad ta aagetiata aa imploi 
maatiaf agnaaaat te pravida f a tto 
aaatgaaaat aad lalootioa of a combiaod 
work feraa; aad tto luaaaful nogotin 
tioa of aaah aa agroaaaat WM an implieit 
proeoaditioa te tto eooMmaubon of tto 
propoaad eoordiaatioa (ff 4. 9) * 

vi tto aubatoriaa of diaputa concern
ing tto aparatioa of partieular provuiona 
of tto WJPA. a of paitieular proviaiona 
of a^aaaaata reached punuant to tho 

I of tto WJPA. to a procea of r«*i^ 

caa di*cw*ain| in* purpoM* 
ef aecnofu 4 aiM S ot in* wjfA. 

I ef prevtaMiia ot tn* •.'.•p* con-
laanOSof tnapA'jPAi **» 

raauued. ui our oouuoo. m or<:«r -a tton'O* 
the ampioyaaa (he pretac:en lo «nicn .n«v 

onmled unoar tne statute 

NIW r o u DOCI ^ v . 
caa«earjaa<ioia 

lutioa employing biadlBg arbitntMa 
(ff U, 13). 
A few yean lata, m a preoeodiag aa-

anting tto approval of a looa of railnad 
proporty, Chieage. R. I. a G. Ry. Thtaton 
Laaaa, 230 I.CC 131 (1939). medifted. m 
I.CC 21 (1939). the ICC proacnbod employ, 
a pntoctivo eonditioM simiia u tbon 
found in tto WJPA. although then wa ao 
specific lutuury language autboriaag thm 
aetioa; aad in I'mtod 5uta r. Leeidee, 3Qt 
U.S. 228. 60 s et. 243. 34 LEd. 30B (1939), 
tto Supnmo Coun uphold tto impoaitioa ef 
thea labor protective eenditiofla. finding 
sucb action u to withi>> tto ICCa authority 
purauaat u lU mandau u aet IB tto "pû  
lie intorat." 

Soon afur thi* dociaioB. in tto Traaapor-
utioa Act of 1940. Congraa enacted vari
oua amendmenu u tto l.C. Act ineluding 
the original labor protective previaioa ooa-
taiaad in aaetioa S(2)(f). 49 U.S.C. | H2%n. 
whieh provided a followa: 

Aa a eondltioa of iU appnval. uada 
thia paragrapb, of aay traaaaetioa iavo(v> 
ing a carria or earrien by raiiraad au^ 
joet u tto proviaion of thio chapta, tte 
CommiiaiOB aball roquin a fair aad equ^ 
taMo amngoBMat u pntact tto iatar-
a'.ta of tto raiiread empioyeM affeetod. 
(a ito orda of approval tto Commiaaioa 
shall iaeluda tonaa aad eoaditioM provid
ing that during tto period of four yean 
f n a tto effective dau of web ordor 
sueh tranaaction will not raeult in am-
ployoa of tto cama or camen by rail
road affated by sucb order toing in a 
wora paition ^ith rapeet u their em
ployment, axcept ttot tho protection af
forded to any amploya punuant ta chia 
unuan shall not to required u wnttnuo 
for a longer penod. following tto affa-
tivo dau of tuch orda. than tto panod 
during vkhich such amploya wa m tna 

Th* inclusion if conOitiont iniunnf th* n|n« 
(he fniela«««« n*r* mvauto (o notic* tne 

in* n«KOii«iion >l cfiplfnvTnling j|r««fn*nt« 
•otf* inditpvnwei* pr»rrouiMi*S >n tfftctuai-
ng « (.tiiO riitr ii ioproval .n tn* procMO-
n» 
Southvm n\ I. ifiirni C»mr«l of C« Bv 331 
I C C I Jl • 1 ier i 
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88 P I D U A L tEPORTEB. 2d • a 
employ of such cantor or eaman prior u 
cto effective dau of sucb ordor. Not-
withataadiag aay otba proviasoeo of thia 
chapta aad cbaptan 3 aod 12 of thia 
eitlo, aa agrooaaat pertaining to the pro
toetioa of tto iatoneu of said employea 
may haraaftar to entorKl inu by any 
cantor or earrien by railroad and the 
duly autbenaed rapraaautivo or repra
anutiva of iu or tboir employooo. 
Later, ia a tubaaquoat COM involving 

both a cantor abaadoemoat aod purehaa 
applieatioa. Oklatoau Ry. rniatoo^Aboo-
doooaat of Oparatiam. 187 I.C.C 177 
(1944). tto ICC doveleped. purauaat u tto 
sututory authority graatod la seetioa 
3(2Xf) of tto I.e. Act, tto ao<allod 'Okla-
toma eoaditioaa." Than waditioM eaaea-
tially parallolod tto proviaioao of cto 
WJPA, with two priadpal exoeptioM: (i) 
tto ^aaaua prearribod pntoctivo period 
WM 'our yoan foUowiag tto effoetive dau 
of tto ICCa orda. a eeatrMted ta the five 
yoan foUowiag tto offoctivo dau of tto 
nnnrdiiiatioa providod ia tto WJPA: and 
(ii) than won ao expna pnviaioaa dealing 
with raqoirad advaaa aotia u affected 

, aa arith tto prior aegetiatioa of 
at rBBaanlag tto raamgaaioat 

of 01 
Aa a raaalt of tht^ eioeptioaa. aa OBS-

ployoaa' uaioa cballoagad tto ICCa impoei
tioa of tto ataadaid "Oklahoma eoaditioM'' 
ia New OHaaea Uaiae Ptoaagar Terminal 
Caae, Mt ICC. miVam. taiu review of 
tto ICCa deddoa ia that caaa. tto Supnmo 
Court, afta exaoiiaiaf tto logiolativo hiat^ 
ry of aoetioa S(2)(fK eooahidod tbat tto ex
plicit reforaan u a foar yoar porsod in tto 
soeoad aoauaa of that aaetioa WM mund-
ed u eetabliah tto miaiaaa poriod of pro. 
toctioa oaly. aad ahaoM aat tove boon con-
straod M ataa tettiag tto aUtutory maii-
mua patedL Coaaaquaatly, tto Coun re-
vorooi tte ICCa deciaioa aad remanded the 
eaoa ta tte ICC f a furtha eonaidoretion. 
Railwey Lebae Exeeetirea'Aaa a ^ Lmud 
Sutea, 139 U.S. 14t 70 S.CL 530. 94 LCd 
721 (1980)L Upoa iU raeoMidention of -.he 
caaa. tto ICC tbaa daviaed the «o-caii«d 
"Now OriooM aaditiona." Caant aiiy, 
than aaditioM eomnatod of tto Ok anoma 

eonditiom" supplemontod by tto additional 
protoctioM affonlod by tto WJPA. .V*w 
OHeeaa Unioa Ptaaaager Terminal Caae. 
232 I.CC 271 (1942). 

Neariy 10 yean laur. che U. S. Supnmo 
Court rejected tto eonuntion of aa employ
ea' unioa that tto 'New Orteaaa aodi-
tiona" providod inadeqiM.u empleya pr^ 
taction aod should to supplemented by 
modified "job fraoa" proviaion. Tto 
Court concluded ttot che clear inUnt of 
sectioa S(2)(0 >rea u provito affected em
ployea with oomponation. not guaranteed 
joto Brotherhood ot Maintanaaaa ot Wty 
Employea tr. Unitad Suue. 344 U.S. 169. 81 
S.Ct 913. 4 LEd.2d 204 (1941). Tto next 
yea. laba agaia renewed iu requeet fa 
"job freoM" protective proviaiona. Tto ICC 
rejatod tbia now requat, and. in doing a, 
Mt forth tto "New Orleana andition" a 
tho staadard of amploya protoetioa. 
SotfCtora R/.-CSoncreZ-Centra/ ot Ga. Ry, 
3:7 I.CC. 587 (1942), modified. 317 I.CC. 
729 (1948) (Sewtbon Control/]. Howeva. 
tto ICCa doeiaiea did not expiiciUy aot out 
a ampooeau of tto standard "New Orio-
aM eoaditioaa'' tto prior notia aad oagoti-
atioa aad tto mandatory arbitretioa provi-
sioM wbich won watainod in ff 4 aad 9 of 
tto WJPA. Hoaea. bocaua of tto uoeor-
taiaty aurrouadlag thia mattor. tto can 
reached tto SupreaM Coun on review. Tho 
Court. Railway Labor ExeeuUyea' Aaa'a tr 
Unitad Sutaa, 379 U S. 199. 68 S.Ct 307. 13 
LEd.2d 333 (1944). choa u remato the 
caa u tto ICC for clanfiation of che 
condition it had inunded u impoa m lu 
Souttorn Control I daiaion. On remand, 
the ICC dedarto iu inunt to include in the 
New Orieaoa conditions' all of the suly 

suntive protoctions provided unda the 
WJPA. induding tto pnor nonce and neg»-
'..ation and mandatory arbitration provi-
lions found in f4 4 ^nd ^ Southern Ry -
Control-Centrai of Ca ,?.v, 131 ICC 151 
' 19«7> [Souttorn Control II ]. 

Then, mon reancly, n -.he coune jf 
«>ing cho foundation f ir a national rail 
?4aangar sysum. C'"frei* enacted '.ne 
?ail Paaanger SerMiv \v.t if M'O ĉ e 

\mtr«ii Act"). 3*«;i:on lui if '.hat lUt-
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MIW roKi OOCI IT. a. 
caamemntm (lem 

utf. oodifiod a a U.S.C. f S48. provida M above quoted toctioa 408 
follosn: 

(a) A railnad abaU provide fair aad 
equitabia amagoBMBU u proteet tto la-
uroatt of empleyooo. induding employon 
of tonaiaal wmpaaioo. affeetod by a iim. 
contiauaaeo of interdty rail paaangor 
tema A "diawotinuana of 
intaraty rail paanagw aentoo" shall ia-
cluto aay dimatiauaaa of lortoo per-
fonaod by railroad uada aay facility or 
Mrria agraamoat undar actiou 348 aad 
543 of thia t;Uo punuoat U aay modifteî  
tioa or tanaiaatioa thoroof or aa aaaum^ 
tioa of oporatioM by tto Corpontioa 
[Amtnk̂  

(b) Sueh pratactiva arraagoRMnu thail 
iadudok without boiag liautod ta, such 
proviaioaa M ouy to aaoeotary fa (1) tto 
praaarvatioa of rightâ  privilogâ  aad 
baaaflta (iadodiaf ooatiauatioa of pea-
sioa rightt aad beaaflto) u auch employ* 

exialiaf eoUootivOitorgaiaiag 
laotbarwin; (2) tto ooatiao-

aUoa ef eallaativaibargaiaiac nghta; (3) 
tto pntoctioa ef loch individual empley-
oM agaiaot a woraaiaff of thoir podtioaa 
with raapoat te thoir empioyaoat: (4) 
aaonaan of priority et roonploynoat el 
amfkareta tanaiaatad ae laid off; aad (8) 
paid traiaiaf ee retraiaiaf 
Suoh amaflaaaatt ahall ii 
aioaa protecting iadividaal 
agaiaat a wenaaiaf of ttoir pooitioaa 
with raapa at tm thalr oatphryoMat which 
thaU ia BO evoat provida boaofiu Ion 
thaa thoM oatabllihad poiaoaat u toctioa 
S(2)(f) of (tte latantata Coamora Act.) 
Any eoatraot eatarad iato punuoat u tto 
pnviaiaM of tbki wbchapta thall specify 
tto tonoa aad aadltkiaa of auch pntoc
tiva amagaaaatfc Ma eoBtraet unda 
laodaa SdVaXl) of thto Utla totwaa a 
railnii aad (Amtnkl auy to made n̂-
tea tte Samatary of Uba ha certified 
to (AoMnk) that tto laba protective pro
viaioaa of aach aatraet afford affatod 
ampiayaaa. iadudiag affected urm i noi 
ampleyaoB. fair aad equitable protection 
by tto railroad. 

Shortly thoraafta, ia 1971. punuant '.o 
tto atatutory authority conuined in tne 

of tto Amtrak 
Act, Secretary of Uba Hodgaa oartirtto a 
laba protoctivo arrsngemeat that beeamo 
kaowa a "Appondix Ol." Appeadix C-i 
baaicaliy adopted tto eon tonefiu original-
iy pnvided unda tto WJPA. Koweva, 
Appendix C-l differed materially from tto 
WJPA ia toverai reapoeu: (i) tto tonefitt 
pnvided uada Appeadix C-l an not stat
ic, tot may to tojuatad upward a waga 
ineroaa (Art. I. f S(a)): (ii) tto protective 
period ia incraaaad u six yeen from tto 
dau aa employM aetuilly ia diamiato or 
dlaplaeed from hia forma poaitioa a a ro-
suit of tto diaaoatiauaaa of hia employa't 
rail paaeoBgw toma (Art, I. f 1(d)). ato 
such employoa an digiMo fa prMrity a 
U reomploymoat aad fa paid retraining 
righu (Art. II. ff 1 * Zy. (iii) all pntoctivo 
boaafito an exuadod u employoa of tepa-
retoly ioeorpontod termiaal ampaaia wto 
an affected by tto traaaaetioa (Art. Ill): 
aad (iv) tto pria notin aod negotiatioa 
aad tto maadatory arbitratioa provvioM 
an aedifiod a that oaly 33 daye advaaa 
notin ia raquirad, aad tte railnodo ia* 
volvad an aathariaad iipraaly u 
with tte tniwartiaa bafan aay < 
nnaaaraiag tte aelaatioa aad aaaigaaeat of 
a work fora ia raachad (Alt. I. f 4). Alao. 
thara la a pnviaiaa that apaaifleally probî  
iu "dupUaatioa or pyramidiag of boaofiu" 
(Art. I. f 3)i Aod. floally. tbon ia a provi-
tioa apodfyiog tto allocatioa of tto torden 
of prodf totweoa tto rapoctivo parita m 
diapuU aridng unda thaa laba proiaetive 
proviaioao. whieh proviaiea Tint requira 
tto employM u idenufy tho tnnsaetion 
aad indiau tto faton ho relia upon to 
support hia elaim of entitlement w tonefita. 
whoreupoa tto burden shifu u hia employ
er wto muat prove that faton ottor than 
choM tto employw mdiatod an actually 
responmblo fa any advera aff ecu co cne 
amploya (Art. I. f 11(e)). 

In 1971. cto Oiatnct Court for the Ois-
cnct of Cnlumbw rejatod cto eonuntion of 
vanoua labor unions that tho camfication 
of tho Appendix C-l conditiona by cha Sec
retary of Laba wu invalid for havmg 
failed u satiafy tho minimum reqummcntj 
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of sectioa 408 of tto Amtrak Act. Cont._ 
of Railway Unioaa tr. Hodgton. 324 F Suppi 
«3 (D.D.C.19TI). The diatrict court, al-
ctough holdiag a aa imtial matur that tto 
Secntary'a eartifieatioa wu aa unnviewa-
ble agoaey utioa eommittod to hia tola 
diaentioB, proccedto U aaunM reviewabili-
cy and fouto that tto pntative conditiou 
"not only mMt tto rc^uinmenu of Sectioa 
408 of tto [Amtrak] Aet and of Sectioa 
V2)(0 of tto Intonuu (>>mmom Act but 
ttoy ia fact exceed tton requinmenu m 
sigaificaat reonoctai" -i at 78 (footaou 
omittad). 

Lutly. ia 1978, Coagna sutountially ro
viaad Part I of tto I.C. Act wtoa it adopted 
tto 41 Act By toctioa 403(0) of tto 4R 
Act. Coagraa ameadod aeetMn Mint) ot 
tto I.e. Act. ttoa codified at 49 U S.C 
f UnO, ta followo (aow maunal itali-
ciaod): 

Aa a eoaditioa of iu appnval, undor 
tbia paragraph ((3)] or paragnpb (3). of 
aay traaaaetioa iavolviag a carria or ear
rion by raiiread nbioet ta tto pnviaioM 
of tUa chapter, tto Coamiaaioa shaU re
quin a fair aad aqaita^ amagomoat u 
pretoat tte iatamta of tto raiiread ea-
ployoa affactaA la ito orda of approval 
tto rwaaiadeB ahaU iadada terma aad 
eoadltioM providlaf that duriag tto peri
od of foor yoan (ton tte offoctivo dau 
of OMh orda aaah traaaaetioa wiU not 
raeult ia employon of tte carria a earri
en by raiiraad affaotad by such ordmr 
bdag ia a worn poaitioa with rapoct tm 
thair emptoyoMat. eieapt that tto protoe
tioa afforded U aay employM punuant 
to tbia toataaM aball aot to required u 
eoatiaaa fa a loagar penod. following 
tto affoativo dato of soch orda, chaa tto 
poriod dariag whkh aacb amployn «u 
ia tte eaploy of each carria or carren 
pria M tte offoctivo dau of such order 
Sueb arraegemeet thall contain provi-

X Sina UM imepUiM ol thia litigauon c^rirns 
toa racemAM *e U S.C. I 3<2xO tt *9 L i C 
i 11347. Ailhouoa due r*c*m rKodiAciiion 
invotvM an almeet toul rcworomt 3« o 
t mxn. Confrsa OM not im*no to iî t<t in. 
tuOaiaauve ehanaaa. Moreover m* trtutt* 
thet I 403(a> o< UM 4R Act *M*e to a 

none no laaa proteetitre of the /atauott of 
emptoyeee thaa thoae heretofore impeeed 
punuant to thia subdiviaiea tnd thoaa 
•atahliihed punuant to teetioe 548 of Ti-
tle 45 raeetjoa 406 of the Rail Paaaenger 
Service Act). .Votwittotaading aay otba 
proviaions of thia chapta aad ebapten 8 
and 12 of this title, an agreement pertaia-
>ng ta tto protatioa of tto inteneu of 
said employna may hereafta to eatered 
inu by any carria or earrien by mined 
and tto duly aû  «>riMd reproaautive or 
reproaBtativa of lu or their employea. 
Thia amoBdmont u sation 5(2)(f) of tto 

IC. Act. offeetto by section 403|a) of tto 
4R Act provided tto impetua f a tto ICC to 
adopt tto nowa ato mon tonofldal laba 
protoctin arraagement at iaaue ia tto 
praaat caaa.* Thoa laba protective provi-
siona, hordaafta referrod u a tto "New 
York Dock oonditiona.' compria tto aubject 
matta of tbia poution fa raview. 

Factual Summary 
PetitiMMrai .Vow York Dock Railway 

("NYm aad Brooklya Eaaura Diatrict 
Termiaal ("BHyr). an tin small Claa III 
termiaal raUwaya. aach engagiag a rmil-
mariaa oporatioM in tto New York City 
harbaaoao. To carry out a plaa u anadi-
dau than two opentiona. NYD taught ap-
proval from tto ICC punuant u 49 U S C. 
ff 11343-11343 (aattona 5(2) and (3) of tto 
I.e. Act) U acquire control of 8EDT 
chrougb a unda offer for BEOT stock, and 
to iMuo additional NYD socuntia fa chat 
purpoao. 

Afta holding oral heanngs on cho mat̂  
cer. Adminiatntive Uw Judgo Roton M 
Glennoa. by aa Initial Decision datto May 
13. 1977. approved NYO s application to ac-
-̂ uire control of BEOT md granted .NYD 
4uthonty to laue Mcunciea fir that pur-

% V2Mn haa been > imrd 'jmtro '«r(fiv n 
•4ct. rherefore. for purpcMi af timpiicKv -n 
opinion will tmplov in* «n(u<a* ol ti \. i C 
> 5<2l(0 M ll «pp*«r»4 snor '.o it rKooifict 
• on 4i 4» t SC > . UT 0 tl\ »i.O»«»l̂ «nl 
litcustiofi* pertaining lo niner i9 L S C 
) VJxn or 40 t S L ) 11J4: 
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Howova. a a waditioa of thia a ^ 
pravak certaia laba protativo provuwM 
«en impeeed. Then wuietto of tto 
•yew OrioaM aaditioM" (u elanfiad m 
^ttora Coatral II—i. e., induding tto 90 
day advaaa notia aad negotiation and tto 
mandatory arbitntioo proviaiou antainto 
in H 4 •n^ ' *>' ^ WJPA) augmentto by 
varioua amponeau of tto Appendix C-l 
condition (apaificaUy. tto exuuwa of tto 
protective poriod u six yean, aad tto all» 
caiioa oi burtoa wf proof totwan tto per-
uet). 

LTpoa tto partia' filing of exaptiou u 
tlie AU't deciaioa. DiviaioB 3 of tto ICC. by 
•a Orda dated Sepumba 38. 1977, ap
proved aad adopted tto AU'a Initial Ded-
swa. except tbat tto Appoadix C - l condi-
tioM wen tutatitutod f a tbon ttot origi-
ndly had booa impoeed by tto A U . Inters 
venor-raapoadoat RaUway Laba Exoeu
tiva' Aaodatioa ("RLEA'O petitionod f a a 
suy of tbia deciaioa By a furtha Orda 
dated Sepumba 23, 1977. Diviaioa 3 of tto 
ICC doaied RLIA's reqaeet f a a tuy u 
penait NYw aad BEDT U coaaumnuu tto 
uada offa (NYD h u aequired 98« of 
BEOfa eapital stock punuoat u tbia 
uada otter), tot prohibitod NYD aad 
BEOT from taUag aay aetioa tbat would 
affaet amplayoea' righta, poadlag furtha 
ICC review of tte protactiva eoaditioM ia^ 

Oa April I t 1971. Diviatoo 3 of tto ICC. 
actiag a aa appallau diviaioa. reviewed tto 
entin record aad readared iU deciaioa ia 
thia eaae. oan agaia approving tto acquiai
tion of nntrd of BtDT by NYD and fur
ther modifyiag tte laba protective provi
siou that wen required U to impoaed.* 
Eaaatially. tto aat effoet of thoa mtoifi-
catioM U tto aat of laba pntactivo coadi
tieaa ntaraad matten full eirolo to tto 
lobar pntativo coaditiou onginally im-

4. Near Yofk Ooak RaUway<amrel.|roo«iyn 
f f o DIaMU TanMnaL nnance Dockat '̂o 
laUe (May IX I t m . tto AU s Inm*! O L I -
ilea la anadMO u CahiON b le in* Pvtiuon for 
Review ui uw eaa. 

1 New YorH Oecfe Railway .Control aroehlvn 
taaun Oiauict Tenninal. 1S4 i C C I9t 
( i ra i i 

ft 
by tto AU. Hoarova, duo u tto 

fact that wme of tto partia had acted la 
reliaoa on pria agency prenounaoMnu ia 
chia eaae. cto Diviaioa'a orda did not ro
quin ttnct compliann with tto tovaan 
notia and negouatioB proviaioBa. 

Througtout thea proaedinga. RLEA had 
had a petition on file with tto ICC teeking 
a determination that tto proeeediBg ia
volved a .-natta of '"gaBorai traosperutioa 
importaan" sueh ttot rovMw by tto full 
ICC WM warranted. Upoa tto iiatianne of 
Diviaioa 3'a Hnd dedaioa ia this eaae. 
RLEA reuwed lU potitioa, which tto ICC 
graatto by a daiaMo dated July 17, 1973. 

Tto ICC thua reopened tto eaa f a fur
tha oonaidention. and. ia a unauBMua* 
deciaioa dated February 9.1979, fonaulatod 
a dofiaitive a t of employn pntoctivo a a 
ditioaa. which it connived U to "eomnMa-
surau with our sututory [43 U S.C 
f 11347) oMigatioB."' Briefly, tto ICC. in 
formul^ag tto "New York- Deck aodl
tion'* aeloctod tto moot favorable of tto 
laba pntoctivo proviaiou eoBtaiaed ia 
both tte "Now Orieau coaditiau'' ( a darl-
ftod ia Seuthan Coatral I I ) aad tto A ^ 
poadix C - l ooaditiono. Ia addltioa. tto ICC 
mada cartaia mtoifkatieaa u tto deflai-
tioM ef toverai koy terma. thereby doliaeat-
ing BMn pradedy tto exteat ato aatun of 
tto iataadad avomgo of tto "New York 
Dock eoaditioaa." 

fntroductjoa 
[11 la overall fffect. tto "New York 

Dock aaditMU' can to fairiy characunsod 
a sigmfiuntly more pretutive of cho m-
u r a u of rdlway lator chaa any previoualy 
impoeed ungio Mt of empioya protativo 
conditMiH. Of courae. it la beyoto chd-
lengo ttot within >u -liKretion the ICC may 
fahioa employe* proiecuve condition* chat 

a. Vie*Chainn«n Brn<*n <*•* *bs*ni «nO diO no* 
paftKipat*. C'Timiiiiunar Graham concurreo 
in (he mull ••tl\ 

7. New Vork Ol. * Hjihi.x tupri not* I tl :4 
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ere tailored u tto ^edal eireumstaaea 
proMOt IB individual eaaaa. Moraova. la 
fulTilliag Itt atatutory duty u 'roquin a 
fsir aad aquit^o arraagoBMat" u protact 
employM iatanata ia certaia typa of rod 
carria tnnaartiona. tto ean law deoriy 
atabliahn ttot tto ICC hu tto diacntioB 
u requin a gruta degru of employM 
protoetMik thae that required u tto tutu-
ury miaimum. S a RaUway Labor Cxeeu-
ciVu' Aat'a r. United Sutaa, 333 US. 142L 
70 S.Ct 530, 94 LEd. 721 (1980X* 

Nevertholea. f a aavoral raaaoBa. we do 
not bdievo ttot tto ICC WM exorddng tbio 
typo of diaentioa ia foroiMlatiag tto em
ployM protoctivo eoaditioM at iaaue horei 
Pa example, tto ICC raadily adnowiedgM 
tto poodbility tbat aavoral of tto proviaiou 
aataiaod ia tto "Mom York Dock andi-
tioM" may tova ao applintioa u tto par
ticular factual ntuatiaa prateatad by tto 
tra.*.iactioa iavolviiW NYD aad BEDT. Ia 
axplaiaiag tto inchidoa of thou proviaion 
tto ICC aaaartt thto tto praaaa of tuch 
iMflUBgiy irrelavaat pnvidoM ia at laaat 

TVuek tiaw laa, v. Ua 
171 U.A iaa, m aa sa. m, zaa. a Lidu 
20T (1948) (queai« Ma4a Oem C^m *• 
SLMS 313 U.A 177. IhT. 41 ICI. 44A « 
LtoJd (371 (IMD). 

I aa I 
I by suî  

I fnica doaa su
pra 371 U.S. at Ida 43 9.CL « 244 (CIUUOM 
ommedK In liiOt ef ea taaiwamiia tiiai the 
ICC dM n« uamae sucO liartuiM w Airniw. 
laung (ta -New Yen Dock canOHMoa. tae 
tan « toeuetn 9 aoO 10. Mto. we ol eoura* 

a u wBaiaar tta iccs 
I raouifaU un-

I f>ucb tloa w autiaw tta imo» 
s<ueajfUô *New Yon Oocli cenOMiotu «• 

a, Tto KCa daeton charocenan cta v*w 
Yorli Oaefe ceoOMMu" a "appropnaM for un-

M wea aa (m) other 
— camen anting un

da 44 U.S.C * U343 et te*. s,» 
Yore tfaee Kailway, tuare nota I. ii 25 r>* 
ICC tunbar notto chet "(wIMe eacn laeor prt*. 

partially attritotabia u a, 
u empl^ thia eaa a a vebida f a tto 
fonnulatioa of a uw tot of empieyu pro-
uctivo atoitiou of gaaaral appliaability.* 
In addition, longuago ia tto ICCt lihdea 
sugguu that It regardto tto formulatioa 
of tto "New York Dock eooditiou" u to 
required in orda te latiety tto statutory 
minimum degru of employM pntoctioa 
mandatod by 48 U.S.C. f 11347." Aom^ 
ingly, wo will aaoumo. f a purpooa of our 
raview of ttot doddoa. that tto ICC ia-
undto tto ".Vow York Doefe eonditioM'' u 
utiafy only tto boMUM lovol of employM 
protoetioa maadatto by 43 U.5.C. f 11347. 

We now turn u a diiniadia of tto meriu 
of tto MRflietiag podtioM of tto partiMi 
We pdat out at OBM tbat aU tto partiM u 
thia proeaodiag an ia Mbataatial agroo-
meat ia two importaat parttcolariL All 
partin appear wiiHog u eeaaada that whoa 
ameadod aoetioa UZHt) of tte I.C Act 
speato of "tthou) pmridou 
toreufen impoeto punuau U thto mbdlvi-

caettvo prnmau mey na ba 
SMuatlM I 

(i. e.. 
ecc). there ie. 

» bea a 
Mtal 

aleaac- M at 19. CanuOy.'A paaiwM u 
IU auUenty wraapaMwttaoeeidlaMMaefa 
speciflc rad cama traaaacOê  tao KC hU 
imenOM te earaa lu ainiuia oy tanada-
in« (ta "New Yerii Oecfe —Hinnf M a spo> 
cial sal of smoMya prauenvo rnnaiiiuea. « 
wotiM tave roattaM Uiei« wefiOd Oo meet ina^ 
proonew w eatenO suea a tpeewl set of MIS-
pioya proucuve ceodKiem to a wtOa ranaa e« 
raauatty dIaauMiar rail canier (raoaectiona ui 
cta niture. 

14. Al vanoua peuiu in lu aeiaMo. (ta ICC 
nai*0: tnat ii wu conc*nm ttera wna ita 
'•v*« al labor procacuv* cofMRieiia r*ouir*e By 
4» U S C. I I I3«r v#w Yortr Oec* Oaiitny. 
lupra nete l. ai IS: tnat tta levet of preta-
tion deveiepM tare anO set fenn m AppenOw 
III (o (hi* decisMR rcpreiem* a fair trranae-
mtm meetina tta minimum rnuirtmem* of 40 
L S c « I lOar ,e at zs-. (hat m oecMMio a* K 
iid in* Cominia*MM reaffimMO oiir leneral 
canciuaion* aa to (Aia minimum level of protee. 
on idl at 10 ifooinoie omiitM); and. nnaily. 
nat h«r* we are only MiaObtnma a fair. y«« 

Tummum. i*v*t of prot*ctM<i le 0* applieo in 
enain proeeedinf*.' 10. at U. S*m *i»o i»n 

H not* T lupra 
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" tto iauaded refenaa is u tto "Nesr 
Qrieeae eoaditioM" ( u elanfiad ia Southern 
Coatral I I) . All partiu alu appea u 
agrM that tto aautooMat to tocuon 5(2X0 
of tto I.C. Aet by toctioa 4031a) of tto 4R 
Aet wu iataadto U roquin that ame levd 
of employM pntoctioa. in addition to tto 
level providod by tto ttaadard "New OHo-
tnt aaditioaa." thould to impoaed in subeo-
quent rail carria traaaaction subject to 
seetMM 9(2) aad (3Vottto I.C. Act. raaaUy 
reeodifM u 43 U.S.C. f f 11343-1134& 

Tto portiu disagru ova tto correct ia-
terpretatioa of tto i«bran "thou [provi-
lion] estaMiahod punuoat u tection 343 of 
Title 43 [seetioa 403 of tto Rail Paaangor 
ServiM [Aatnk] AetJ." Petitionen NYD 
ato BIOT. te well u amicua euriu. Asaod-
s'ioa of Amarieaa Railnato ("'AARI. luiat 
that tto uaambiguoM iauat of tbia paaaaga 
ody raquina tbat aay a t of empioya pr> 
toetin coadition adioptod purauaat u 49 
U.S.C. f 11347 axplidtly addraM eacb of tto 
five facton eaumaraiad ia toctioa 40a(b) of 
tto Amtrak Aet CoaaaqMaUy, thoy diega 
that tto ICC aorioudy miacoutnito tto 
tutatocy maadau of 43 U.S.C. f 11347. aad 
iaeorractly ioipooad employu pntoctivo 

that a n ttr ia exeea of tte 
roquirto by ttatata. Roapoadoat 

ICC. oa tte ottor baad. maiatain that thia 
[iinigi ia aa uaaabigaoM eeouaaad u io-
oorporau tto Appeadix C - l coadition iato 

r j a a til 

aay tot of employM protective aaditiou 
impoeto purouoat u 49 U SC. f 11347. A«-
oordiogly. tto ICC wntoato ttot iu formu-
latMB of tto "New York Dock anditioM " 
eomporu predwdy with tto tututory maa-
data. Baato upoa our underauadiag of tto 
"New York Dock eonditioaa." M uader-
staadiflg wo explua hereafta, we agno 
with tto poaitioa takea by tto ICC. 

Aa notto atove. toth tida in tbia eaa are 
eonfidaat that tho exprea laaguage of tto 
invdvto ttatvu provida unambiguoua tu^ 
pon f a tbdr rapative poeitiono. Tto por
tioo. towova. appa.-ently recegaidag that 
chia may not to tho typical caM whan then 
ia "no mon persuaaive evitoan of tto pur-
pou of a autuu chan tto words by w îch 
ito legislatun undertook u give expresdaa 
u iu wisboâ " United Stataa v. AaMrieaa 
Trvdtin f Aa'oa, Inc. 310 U.& S3A S43. 40 
SX:t loat. 1048. 84 LEd. 1341 (1940). tova 
attamptto U raeort u tto legialativo hiot» 
ry of tto 41 Act u bolata their pedtioBO. 
Unfortuaatdy. toctioa 409(a) of tto 41 Act. 
tto aoura of tto eveatual aaMtoaeat u 
toctioa u n t ) ot the I C. Act. wa a laet-
miauu addltioa. apptoring oaly ia tto fiaal 
vofoiea of tto 4R Acc Conooqumtly. then 
ia aa legialativo hk'tory tbat doala tpadfkal-
ly with thia particular aoetioa." Thu wo 
muat own bayoto aa oxaouaatiM of tto 
ttatotory laaguage aad logiaiatin hietory.'* 

II. We da. howeva. (Ito UM le^alouvo hiatonr 
cunaanM^ UM ataard uaaunaa of labor pr» 
••ciivo i w i a i i 10 tto 4R Aet advancto 
by interveaa reepeiMeM RLXA ui suppon of 
(he ICCt p a a l u u ta more perauattve tnaa 
Ihe l*aitlaiive htaien' eenceniuia a similar oaa. 
<«a* o( tto 411 A a aOvaacM Oy amicua AAA ui 
tuppon el (to paaiaatrf peaanen. NCVMUM-
Kaa. our hoMMg la net baaaa loMy on an 
iiitimaiiw ef ite laoguaoa of section 403lal 
of tta aa A a ato Ito Aa t lenauuve hiMory. 

11: ladaedL tto oniy «vidaiica of con|r*»ia<ial 
iMoa raloBva to tta meamna of arnvnoed MC-
uoa MINI) (ha peuuenera advance % con-
taioto M u aartta dacisMn of ih* iCC «nicn 

wMO a related queetion concerning 
I ef (ta languase tOd*d lo Mttion 

Vaxf) by secoen 402(a) of m* «R ACI vr,*. 
Mun P. a. e;\f*rgw-r»x*» * ^ «v ind Crt»-
c4«o A C UL A a . 34« I C A «i4 . 
['•M^fee .Merpar";. r**a n s*n m yintr 
troanet suO nom. Oiy of PMirum* . : mite 
Siaiea 399 F M 4M om C>r .tn je> 

ntedl 434 U.S. 9M. to S.CL 1974. SS L E A M 
UOdtTSV 

rtriimnert piece creet retaeoce on ita fellew-
in« Matemem. whwh apoeer* m uie ICC s opm-
lon Ul (hw e*»r Cont»»«* dM not iititmS to 
tav* (ta Cominissran n^ufteaiitly chana «* 
poUey in (ta* are*. v f o - ^ .vf«f*r, lupra 
Mt i.c.c. at 42T M(nousn faciaUy luppe. uv* 
of peuuenera' con(*n(ion ihat tta amendment 
to section S42XO al ihe I C Act waa not intend-
«d (O produce any dramatic chana** "t ttt* 
suOMaiw* of the tmp»o»** protective con*-
iiona impeseo pursuant to mat lacuon. an *%• 
anunauon ol iri» conitvi .n whicn ihis tiai*-
m*nc waa mad* jnOert-ts any inf*r*«e* favor 
Ible CO petiiie"*'? ;n m* rvlfvant portion of 
.(* \lo-r*C Mrf«rr pimon. tn* iCC ««s id-
drttstna tta araumenc ol v anout laoor (r«upt 
that th* amenUmrne to >«tion illnri of if* 
I C. Act indieaitd C ̂ neret* « o*li«f tnat com-
p*iitaiO(> proceiti'.* B'0"»ions utr* muM 
ci*m. and chat .tt '•lOor proiaccivf *rr»rs»-
inemt imposed ..nu»r mat Mction »nouid cjn 
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In M doiag. wo peredvo tto moot ulling 

evitooa agaiast tto oometaea of poutioa-
*n ' loterpretatioa of amoodto tectwo 
U2Xt) of tto I.C. Aet u to tto mtorent 
mandatoacy ia tto argument etoy advann 
in support of tbeir poeitioa. PetiUooen 
wnooto ttot wtoa aaendto tation S(2)(n 
mentioM "[thoa) providon 
henufon impoeto purauaat to [toctioa 
Si2)tr) ot tto . l . a Actf -ifia refemng to 
tto '"New Orioan aadition" (praumably, 
dthough potitioBon to not a t u u . a* dar-
iflto ia Southera Coatn^ II). Howova. 
petitioaen anuto tbat wton amondto too
tioa S(2)(f) moatioM "tbon [provisioM] ao-
tablishto punuoat u sectioa 546 of TiUe 43 
[toctioa 403 of tto Aatrto Act)." it is refer
ring oaly u tto tututory mioima explicitly 
Mt forth ia toctioa 408(b) of tto Amtrto 
Act. Tbua. potitioaen srould tove us bo-
lievo that then two poaaagaa, employing 
neariy itoatical laaguago. are inuodto to 
tova two very diffenat meaaiaga. ono per-
mittiag laforean u provision pnmulgatto 
pursuaat u tto autharity of aoetioa UZyit) 
of tto I.C Act ato tto otba forbiddiag 
refarsan u aaytbiag beyoad tto expran 
lUtatory laagaaga of aoetioa 403(b) of tto 
Amtrak AeC Sueh a cufimai nastructioa 
of tto amandmnt u aoetioa 5(2)(f> of tto 
ICAet offeetto by aoetioa 40dKa) of tto 4R 
Act to uatoaobla f a aavoral raaaoaai 

Moat importaatiy. tto very laaguaga of 
tectioa 4a8(b) of tto Aatrto Act refuUa 
tuch 0 aaatnetiea. ladeed, ttot tectioa 
begin by tutiag thto ta)ueh protective 
amngomoau shall iaduda. without beiag 
limited eo, [tto fln facton tubooquoaUy 
anumontto].'' Thenforo. it ie eloar ttot 
avea tto expren tututory laaguago which 
petitioaen rdy upoa would roquin {or. at 
leeot, parabt tto impemtioa of) employn 
preteetivo pnviduue ia additioo u cto five 
facton tpoaiflaally numantto u mnt che 
tututory miaiou^ 

(2) Aoooniingly. ia li^t of tto languaga 
of cto tuiuu. a survey of tto legidauve 
history, ato tto laeouiauacMo ttot attach 
to petitionen' inurpnuuoo. wo agm with 
che ICCt latorpntatioo of amendto soctwo 
V2)(n of tto I.C. Act. namely that tthon) 
proviawM haroufon impoeto 
purauaat U [aetioa S(2)(f) of tto I.C. Actr 
meoM tto "New Orlean condition" ( a 
clanflto ia Soutbaa Control 11), ato ttot 
"then [proviaMta] atabiiahto punuant u 
ueiioa 548 of Title 44 [sectioB 408 of tto 
Amtrak Actr mean tto Appoadix C- l 
oonditiona. Aooepting this intorpnution of 
tto relevoat tutuu. tto tolk of petitionen' 
chailonga u tto ICCt d*:iswa io thie eaa 
can to disposto of ratba tuoeinetiy. 

caw tome ten of "joa tteaia' prov,»M»n* u 
wait Secaun UM I C C S suiemem wa* maoe 
in refUuaa «tot arfumem. ii aeema clear mat 
I'M •policy" spelua ef refer* co a compenM-
uon baaed appreech ta labor protecuon r.uier 
tiian (o a 100 fraeu approach, and oon not 

13-4) Aa a interpntod. tto plaio laa
guaga of 43 U.&C 1 11347 roquuM ttot tto 
ICC. io formulatiog a oow sot of employn 
protoctivo wnditioao. arabiM tboM toao-
nu providto uada toth tto "Now Orieeaa 
oooditioM'' ( a elarifM ia Southera Coetrol 
/ / ) aad tto Appeadix C- l waditionL Ob-
vioudy, wben naflictiag beaoflu an pro. 
vidto uada oato of tto two aeta, tto ICC ia 
U aaloct tto men bOMfldal of tto two f a 
iadudea ia tto aow tot. Aeoordiagly, tto 
impoaitioa of aay empleyn protoctivo pro-
vidoa wbito eaa to traato diracUy u dtba 
tto "Now Orioan eoadition" ( M elariflto 
in Southera Cootnl / / ) a tto Appoadix 
C - l coadition deoriy tbould to unobjoe-
tionabia ta embtoying tto minimum degno 
of protectioa naumplatto by 49 U S.C. 
f 11347. Such proviaion incluto: tho 90 
day tovann notm requiroment (Art I. 
S 4(a)). tto raquinment of an implements-
cion agrNfflont a a pracotoition co the 
initiation of any action diroctto towtni che 
<*on*ummatioB of a propoead crenaaction 
'Art. I. f Mti), tnd the binding arbitntion 
f*quiremenu (Ait. I. f 11). dl of which are 
Irtwn frem relatto pravitiona conuined m 
..le New O H M M conditiona' i»a cianfied 

•titt to the panicuJar element* compoiins 
. :3mp*n*a(io<i based approach. Fynheonor* 
^* ICC I opinion m thi* cate. vew York Oor* 
'ai/waf lupra not* I. ac \t n i3. noucaiet 
"ac ifu» »aa ih* maamng ici pnor lucemeni n 
'•i>r»e vierfer waa mcended to convey 
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,n Sautbare Coatral II):»» ato tto extoo-
of tto protoeovo penod u tix yoon 

(Art. I. • UdM fegethar with tto expren 
fl loct'^ of tto burtoa of prMf totwna 
the partMO (Art. t. « IU«I) l»tb of which 
tie dnwa diratly from identical proviaMM 
contauMd ia tto AppeadU C- l condiuona.'* 

[7] Batata next preneding to diaua 
peutioaaa' reraaimag ehallengn w oiha 
provuMM coBtaiBO* IS tto New York 
Dock anditioBa," wa thall tmt bnoHy 
ctoir argUBMBtt tbat dl proviaiona con-
tsioto ia tto "New York Dock eonditiom" 
ctot an no; applicai*;* u tto prennt trana-
wtioa tbould to ttricton from tho ICCs 
dedaioa. Petitioaen mnund that bonun 
tto preoMt traaaa^a is punly local m 
notun. cartaia pnvidoM eontainto in tho 
•New York Dock aaditiom" (e. g.. cho pr^ 
vitioM roquiriag empioya reimbummont 
f a tto moriog expoaan and loeea on tain 
of tomn iacttcrto by employea ta a mult 
of tto traaaaetioa) an imievant. ato eoa-
tequoatly thould noc tove teea impoeed. 
Although petitioaen' pnaua may or may 
not to corract. wo to not agm with thoir 
eoadusiea. Fliat. if ta daiaied. then provi. 
tion ton M applieatioa u tto preeent 
tniMBCtiea. they eaaato reeult in aay ad
vem coMtoMBcn u NYD a BEOT. P a . 
a surpluaago. thaaa partiM hava no 
greuato f a eeaplaiat about tbdr imluatoo. 
Sacoad. tto ICC expUdtly roMgaind that 
in Miectiag thia can a a vehido f a tha 
formulatioa of a aaw tot of goaerally appli-
cable protactin aaditiooa. certaia provi-
siom of neeeadty arouid to includto that 
would tovo M particular relevann u cto 
fact tituatioa proantto by tto NYD/BEDT 
cnnaactioa.'* Plaally, a eounal for RLEA 
notto tt oral argiuoeat. tto ham luffcrto 

\X Aa pftviewdy nouO. (M ICC. n iauin*m 
Central //. cianflto iia mtenuon mat m* N*W 
Oflean ceaeaiem" contain ait me tuetianu'.e 
prnitnina afforded by IM WJPA ri:t. me 
to day advaace notice requirement ;in 5« 
(recto Urouto UM New Orie«n« zononiom 
d i reo ly M I 4 of I t a W J P A . in t •Kiuirtmtft t 3f 
ao impteHieniaiioo agreement '.o ir^utt* n 
I S of Ita WJI»A and languase n -t CC % 
optnm lO Souihem Control >' ,** -it* i 
*uprtY. and (ta binding arenrai on •..j.i't-
mama to H S anO 11 of m* A . p % 

IT. ^ s. 98 

by potitioaen a a mult of toing tubject to 
teemingty imlovant previsiom is f a out-
weigbto by tto harm ttot would to suf-
ferto by affectto employon if then pron-
siom wen to to deietto ato tto avenu 
which ttoy an daignto u protect against 
wan, by ame prmntly unexpectto eireum-
stana, wtudly xo occur. 

[I) Tho definitiond provtaMm antainto 
in tto "New Ycrti Dock eondiuom" remaia 
to to dixuaeto. P*(icionen' objectiou u 
tto ICC* definition of tho urm "tnnaae-
tion" an wittout mant.'* Although thia 
definitioB hn no precia anoator in eitha 
cto '"New Orleans eonditiom" ( u clanflto 
m SouCtora Control It) or m the Appetoix 
C- l mtoitiona. a s clew from tto deflni-
cioa itnlf. a «eii aa frem tto ICCt ax-
preaeto inunuon m formulating thia defini-
tioa, that tto goal *hich eto ICC hto m 
mtto WM Co ancompaa m lU toflnitioa of 
"traoaation" che ume situatiom that were 
withia tto parallel '.arm coordinatMB' *m-
ployto Ift tho admiitto bluopnnt for all 
eumat employn protective peckagoa, che 
WJPA. Wo do not talieve ttot thu god ia 
toyoto tto aututory authonty anferrto on 
tto ICC ia formulating employM protective 
aaditiom punuant co 49 U S.C. f 11347. 
N a to we tolieve that cto ICCa atumpt to 
aebiovo thia goal straya a ttr from cho 
mark Uut tto urm "trenaacuon" neoto any 
redofiaitioa by ua. 

Petitionen' objection to tho ICCs re-
phradag of tto prohibition againat duplica-
cioa or pyramiding >f tanefiu. an eaantial 
element of the irrnal Appendix C-l ;on. 
ditione. do, how*^«r tppear co raiM some 
Mnous difficult:*! :n -.he .\LJ s :nit:ai 
Daiann m cm* J-*. provision from 
Appetoix C-l .r.- siu vlapiication >r 

14. Tta 11* •.**! :r 
reedy from An 
tne burden ot ;r • 
from Art I » 

I %. Se* not* > • < 

IC r̂tlcle I > 
:9ndicion( ;«•• 
»ny icdon . • -

5v Ih* Comr* 
-ave oeen -

t ;«ood .1 Jf»«m 3i 

,. ,n % JraxT" ^irt<:.. 

—1 - i r w k 
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pyraaudiag of boaaflta wn adoptto verba-
um." Upaa iu review of tto AU"a deo-
sMO. tto ICC. afta aadyvng tto wording, 
htoory aad nbaequoat mtorpntatiom of 
thia pnvidoa. wadudto ttot a rophradng 
wm aoaaaary. Accordingly, in tto ICCt 
final daddoa. tto following language la ia-
undto U carry forward tto original inunt 
of tto prtoibitioa agaiaat duplicaiioa a 
pyraaudiag of toaofitt fint eoataiato in 
tto ApgeadiKO-l ooaditiom: 

Nothiag ia thia Appeadix thall to coa-
ttroto M dopriviag aay employM of any 
righu a baoofia a oiimiaatiog aay obli-
gatieaa whiah aato amploya may tove 
uada aay axiatiag job tocurity or othar 
pretMtiva oooditiow or amngoaMnu: 
preridadL thto if aa employM othorwuo ia 
eUgihki fa protoetioa uada both tbia A^ 
p aadla aad aena otba jto tocunty or 
other pretoativo waditiom a arrango-
moata. to ahall dect botwma tto boaofiu 
uador thia Appaadlx ato nmilar bomflu 
uada soch otba arrangoBioBt aad. fa n 
loag H to OMtiaun u recdve auch toao-
flu uada tto provioiom which to n 
elacta, to'sboU ato to oautlto u tto tama 
typa ef baaafk uada tto pnviaiom 
whkh to don ato n dact: pravidad fur. 
ther. tbaa tbm baaafha uada thia Appa^ 
dia, er aay othor arraagaauat. thall to 
maatttiad ta iaatoda tto eeaditioaa. ra* 
apaadUUtln aad ohUgotiam aaaenpaay-
iag saah baaaflta; aad. pratridad furtber. 
thet afta expiratioa of tto porito fa 
whkh sato ooiplaym ia Mtitlto U pretax 
tioa uada tto amagamaat which to a 
eloeta, to auy thaa to oatitlto u protoe
tioa uada tto otha arraagement fa tto 
reauiada, if aay, of thk protauvo pori
to uada tbat arraagoaaat'* 

Tto ICC woM 00 u oxplaia ttot 

Both RLEA aad BLE exprea concern 
ovor tto iatarpreutioa of Anicle I. sec-

TMo prevtsMa wa coMamed m Appendu 
C-l a All. 1.1 3. aoa rem a* fellow*: 

us iMo tpnndu itaU D* con-
dean mng any employee of any 

"4bU a bMafUa or ehmuiating any oeus*. 
uom wOica tuca *mptoyw may nav* ..noer 
any waamg jeO •ecunty or other proieetiv* 
coisdiMaa . a arranaamema: provided, mat 
than ttob to no duplicauon or pyrarmdint 
of bendka to any amploy***. and. prov êcd 

uoa 3 a it is now writtM [L a., ta t 
vertotim copy Art. I. f 3 of Appeodix 
C-l]. We agm ttot a fair ato equitabk 
arrangoBMnt uaudly tbould not roquin a 
complou forfeitun of otha exiating Iv 
ber protoctivo eotoitiooa. nenua tto 
sectioa ta now wnttoa hn bom inter, 
pntto in such a maaaa. wo fed it i* 
neceaaary to rephraa tto aaditioa a a 
to preduto tto poeoibility of miab a read
ing. Our study of tto previaioa . 
itointa that it praeerva exiatiag pi^ 
teetiom yet with tto roquirto probibt 
ttom againat duplintioa of baaaflu (m 
tto fim previa) ato agaiaat pyramiding 
(tee tto latta portioa of tto flaal preri-
M). We will adopt tto prnpnstJ provi-
tioa M we fed It ie aa tppnpriau darifi-
eatioa of tto mtoat of [tto origiaal piwi-
sioa pnhibiUng pyramidiag ato dnpliea-
tioa of tomfiu eoataiato ia Appoadix 
C-IJ.» 

Wo tovo M douto thto tto imgnega 
adoptto by tto ICC praaa'ra- iataet tto 
origiaal iateat uadariyiî r Appeadix O-l'a 
probibitioa agaiaM duplkatiaa of boaefltai 
Sunly tto plaia rmoiac ef tto flm provi-
n ia that te empliyM wto k eovaod by 
mon thaa om tat of protaetiva aaditkn 
eaaato readva tto aaaa typa of baaaflt 
uada eaeh plaa at tto tom Um (a. gi. aa 
empkym eoverto by wago pntactivo ptovi-
tiom eoatdnto in a cdloctivo bargaiaiag 
agraoBioat. ato aim eoverto by tto wage 
protoctivo proviaioM eoataiato in tto "New 
York Dock cotoitiona." could not reoetve 
two wmponnury paymenu tor loot waga 
in tto tamo pento. but would have to 
chom totwnn che compenutory peyment 
previdto under one plan and tto ampenia-
Cory payment providto under cto otheri. 

funlier. mat m* senefit* undar chia Ap 
dia. or anv ncner irrang*ni*m. inall be c^n-
tcmed CO .nciud* me condition*, retpontibil-
>ci** and jOiidiiiont jccompanying tuch a*n-
ttttt 

IS. New Yor* Outk e^i/tvav lupra not* I \^ 
pendu III tt I i 

IS. 10. a( i l 
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Tto laagaaga amployto by tto ICC ia tto 
fint provim appean both u capture tto 
ooaeopt of duplicatioa of tomfiu ato u 
prohibit it effectivdy. 

UnfrrtuMtdy, tto laaguago employto by 
tto ICC ia tto linal ptorin't latter portMa. 
which is iauadto u carry forward tto pt^ 
hibitioa agaiaat pyraaudiag of tomflta. is 
eapabk of severd iBCorpnutMoa. not dl of 
wbito wo taliovo u to nnaiataat with tto 
intaat uaderlyiag tto origiaal prohibitioa 
agaiaat pyraalidiag of bomflu eontdnto ia 
Appeadix C - L At thk pmat. thorofore. it 
nuy to bdpftel U survey tto hktory of thk 
Appoadix C - l provtooa ato u axatom 
tubaaquaat iaterpreutiam of iu language 
ia aa attaapt U diaeova tto ICCt purpm 
ia nphradag thk prohibitioa. 

Ia iU origiaal form a part of Artide I, 
I 3 of Appoadix C - L thk proviaiea retba 
unaly statto thto "^han duU to na duptt-
eatito a pyramidiag of boaaflu u aay 
emplsyssa* Sat uatil litigatiea am-
maaato ever tto suffldaacy of tto Appea
dii C - l eeaditioaa WM aa oxplaaatiM of 
tto puiTMM ato iataadto effecu of thoM 
pnhiWtkaa offarad la thto litigatko, 
Ceognaa a i Reilwer tf alaea r. Hadaaam. 
333 rSapp^ 4B (O.O.C.lfn)i Secratary of 
Labor Bodgaaa subauttod aa affidavit dv 
taillag hk iacaatkoa ia earcifytag tto Ap. 
peadis C - l oaaditka& Tto foilowiag por-
tka of thto affidavit rdata u tto pnvi-
nom prtoihitiag dvplkatka a pyramiding 
of baaafltak 

Ptdat^ raka a quaatioa concerning 
tto provin U taatiaa 3. dleging it would 
dopriva empkym of tomfiu goverato 
by ottor protoctin agmmnu 

Oa tto eoatruy sactka 3 spaificdly 
> tto rightt of aa employn un-

pntoctivo amngomenu. ai
it den prohibit tto pyramiding 

•eS daplkatka of bomfiu The previa 
simply raaogaim that ttore may se car-
tda obligatioM relatto co a particula 
baaaflt whkh aa employM may iot g-

OOCI »T. r. U. SL 
nrjsa ttem 

••on if to ehoem u tato tovaatago of 
that toaefit a oppeeto u aaotha 
taiato in a different protoctivo 
meat. Thua. eab tomfit eamn with it 
tto obligation which ammpaay tbat 
toaefit .No other raquinaMat eould to 
dnmto "fair ato etiuitabta." 

As ia appanat. Secretary Hodgsm's expla-
notiea d m little lo clanfy tto typn of 
Mtuatwm that the prohibiUoa agaiast pyra-
midiag of tomfiu it muadto u « 

97 

I ^ T t o arOarMMo preceedint wat rmiKied to 
r—ettie a dIapuM between Penn Cimrti T.tn*. 
oortauaa Co. ato ita 4roth*rnood ii 9*.i«4v 
Airtim am Steanunip Ctarai * c-o> jf ;n* 

Tto meet definitive pronoumamt oa 
tha meodng of che prohibitioa agaiod du-
plieatiM or pyramiding of tonefiu ie aot 
nataiato ia any agency amuuakatka tot 
IB aa arbitratwn award haadto dowa by a 
thra^maa tplit wbitration paad." Tto ta-
calkd "Waeua awanl." naato afta tto 
neutral awing memba of tto arbitntioa 
paaaL plaeto tto following iaterpreutioa 
oa tto prebibitiom agdaat dupUeatioa a 
mriMidiag of bomfiu aataiato ia Appav 

L Tto pnviawm of Artkk I Seetioa 
3 of Appeadix C - l requin aa enpkya 
[de] wto k eoverto by (tto tot of mpky-
m ptotastiva moditiom mtaiato ia a 
oellaetin bargaiaing agreemeat iavdvto 
IB tto em), ato wto ia affectto by tto 
iknatiauaan of intercity rail ramngsi 
tervke u elect either dl of tto tomfiu 
ato obllgatiom of Appendix C- l or dl of 
tto beaafiu ato obligatwm of (tto em-
ploym protective condition eontainto in 
tto edkctivo bargaining agmment). 

Thufc tto "Wnton award" murprcu cho 
prohibitiM againat luplieation or pyramid
ing of tomfiu conuinto m Appotoix C- l 
to roquin aa employn to elect aa dl or 
nothing choin: an «mployn eoverto by 
cwo teu of emplo>«« protective conditions 
must ehom to accept .ill ot otte tet or dl of 
cto otha Mt. anil. i m choosing, it preclud-
to from ever rett;. jny of the benefiu 
eontainto m che -vt tut n̂oMn. 

Tto third m»"«"«-r / -̂ n arbitration pan
el fouto chi* -'«'•.-t ucun of '.ne prohibi-

arbitration ) t r f 
cached as Ctnir-,-
><Y0 and aeor 

'̂ 1 ind i n t r * t It 
- ' 9 r » ( fof Petit,onefi 
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uou agaiaat dupliaatiaa a pyramidiag of 
beaofKa u to whaUy uaaupportto by ettha 
tto laagaaga of Appoadix C - l or tto ax-
proasto iatoM of Secretary HtogMO. ato 
dotailai hk tojaetiou u tto award ia a 
"vigoreoa" diaaaat. Tto bade podtioa ad
vancto ia thk diaaaat. ato amply tupportto 
by eiutiem u tootioway givoa by Sem 
tary Hodgna bafon Coogreaa, ia that tto 
probibitioM agaiaat duplintioa or pyraiaid-
ing of boaoAtt w m oot iauadto u aupaî  
teto tto pnvidom of otha exiatiag env 
pkym protaativrarraagamau tbat might 
to iavalvad ia partieular c a m " 

Wo thiak it a fair charaeterimtioB ttot 
tto ICCa priaeipal purpm la rapbradag 
tto prehihitlea agaiaat pyraaudiag of toa^ 
flti team te dfooavoat tte uaaemaarily 

II. 
UM I Of SoBfoiary Hod 

I A«n MilffTi befare I 
eret I 

Oo Secum 1. .MticM 
eetiitod MCludM lav 

« fUr-
iMaor any otllar 

to incluM 
iMMe and eOUf^ 

(has your 
(sicl m 

psemuie aveemema? 
ThM O m nes tuper-

or coilec-
of any 'Jine, 

I't (eeumeny cieariy 
C- l condtbon* 

u tuoeneOe oih*r muntt 
« • muui 

uiaa UM correa ini*rpr*t*. 
of Alt. 1. t 1 3f 
17. lupra I How. 

ef tta preiubiuon* a gain M 

hanh "dl a nothing" iatorpnutMo of ttot 
prohibitioa ooatdato ia tto "Waeua 
award.' ato tbat tto ICCa pedtka oa thk 
iaaue badcaliy parallels tto appnoto ttow 
by tto dimatiag memba of tto arbitntioa 
paaei. Howova, m iu rapbradag tto ICC 
um laaguago ttot is iaterpntabk a OOOK 
pktdy auUifyiag my rod rabstam la tto 
prohibitioa agauHt pyramidiag. 

Tto a m a m uaderstaadiag of tto tem 
"pyraaudiag" ealk u nuto a proem ia 
whkh thinga tre ttatoto a piled, om oa 
top of tto otha. We ton oot uacovaod. 
nor hn tto ICC brought u our attoatioa. 
aay evidoBM itoiMtiag ttot tto tem "pyi^ 
anudiog." M empkyto ia Appoadix C - l . ia 
inuadto u mvoy a moaaiag diffmat 
frem thk om wggutto by e m o m uader
staadiag." Novertbdeai. laaguaga la tto 

M (ta I 
US (ta -We 

, wMca purpetu MI 
I ef dupMeasiM am ef pyro-

midlogef I 
[A|o implei a covem by ita (coUeeove ber. 
gamMoJ agraeaMM wta c h a a a ita movma 
•apam' proiaciieo of AppendU C-I must 
aceaps (ta oOllia..?n* a* w*u ** (ta bwieflu 
of cta specito previiNm m Appendta C-l 
whicO proviae chai protection -ta cannot 
have beta tta 'moving ><ipen*e ' aiiowance 
providM 10 Appendu C - ' and cta moving 
expMiM" aUowance previdM m (ta (coitec. 
t.ve bergaimnai Agreemem aa tiui weud M 
duplicaueii: ner may n* leiect cta mere a|. 
iracuve tanefis ef a specific previMea of one 
formula of pretacuen and cta lewer sMiga-
uon* -Tinmnrt in a similar prev«*ie« m an-
Ither feniMila ef protection aa chat would M 
pyramiding CacA benefit came* with n th* 
:>oiig*cien* wnicn accompany cAa< benefit 

emplu«i* in ongmal). 
Niihougn we are in total agraemere wiiji this 

'•terpreutMA of (M prohibKien agautti the du
plication ef benefit*, w* must disayoa with the 
ncerpreuuoo of th* prenjOitioa agauiai itt* 
pyramiding of benefit*, rhe dissenting K*m-
Mr cices no Murce material compeUing hia 'n-

mM 
mm 
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r̂ nal provko. which k iataadto u er-btoy 
tta pnhibitka agaim pyramidiBir, eould 
ta iatsrpretto h m ia tuto a maana a u 
reader tto prohibitioa meaaiaglm" 

Wo to aot bdievo ttot tto ICC inundto 
u rophraaiag of tto prtoibitka agdm 
lyraotoiag u ttrip that proviaioa of dl iu 
lutotaaeo. ato m we tovaan wtot we bv 
ieve u to anompoaato by tto aneapt of 
)yraaudiag..ato ttoa u.'uatrau by exampk 
«tot wo believo =- .^id wbM wo tolkvo la 

IS DOCI 1 ] ^ . U. • 
a t o M r j o a u ^ 

btoy not pnWtto by 

tta pyramMIn̂  
Ul (ta 

cenrauiMa ef 
Moreovw. UM 

aftoevK 
I ef hatfwer (/niene v "iri^sM 

p. er sum w** no*, ui lu 
IO in i * r . 

preteilM ef tta grthkmto agamai pyramidlm 
of baaadu M m Mkaly. a wa* iMrety a peiv 
tihnian ef UM flm provin ef A H . i. 11 of 
Appeodk C- l : "prevMhM hinha. thai tta bev 

otiMr ar
co inchMe UM 

( a u -) 
of (ta lan

ce eapr*** (ta 
of benefit*, a* 

, a forty yew oM locomotive en. 
I n (ta iurlingion sorthern 

M (ta a m ef lu maraar on Marcn i. I»TI. 
ceuM hove Ufaiam ampMymtiH and eamma 
under UM aantM»<ype protection mpean 
in UiM caaa If tta auriingion Nonh*ni 

tto laaguago of tto final 
Ptnt. we bdkn tbat tto aaoept 

of pyramidiag refm u a ntuatiaa whm 
tto tarn typa a kito of beaafH ia nato 
availabk u aa employn uada two a mm 
amployn pntaeuve amaganMBts. ato 
tbm taaofiu dif f a ody a u ameuat ato 
duntioa. To ua a variatioa of tto oxaai-
pk givoa ia tto BLX iUuatniioa tepim. 
dueto ia nou 23, tupie, kt ua a m m ttot 
tuch tomfiu an wage protoctivo provi-
«Maa. om guaraatodag aa empkym 79% of 

WHO Uw 
toilwey, aa 
wetiU new unpen UM a rallM Naw York 
Oaae e o m a m beSare UM Com. Un 

UM 
tavo SH yea* 

Ita en«aeart i 
MtiiethML 

lefMei 
a 

I te have UM I 
innum Ml 

hybfU fetm ef wage preieciieo cemBinuig cta 
beet aapecu of beta prnvmena (an intefprvt*. 
uea we bebevo la claarly ineenrect m iignt of 
cta llnai proviM of Ait. I. f J of Appendu C -1. 
iee neiM IT and 12 lupra. and effemveiy pr«> 
hibMM by tta identical language comainad m 
tta New Yens Ooek cenAuen*.' te* p n 
lupra) or. M minimum. ewtiUa to elect cevar-
age under tta hia||ac_waa protective provi. 
tion* fer iia Y**n.ju^jii*a (o reauwe cover
age under tta tower lifetime w * a pretactiv* 
provteiene (ao mteratmum we believe wouM 
have bem cleany incerreci under cta languaa 
eapeeiting cta preniQiiign again« pyramidiiig 
of bwidha in An. I. t Xj i . AppindM C-i 3ut 
wmcn I* arguably conaiatam witA tta iCC'i 
r*plira*uig of th* prehibtlMO against pyraimd-
ng of benefit* contamM in tta sew vara 

OocO condiuont. iee t*«i p. M lupr* 
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his BMOt loooat aaaual eaniaga f a life, tto 
otha guaraatodag aa empkym just f a a 
MX year perito 100% of hk moot rmat 
aaaiial earoiagi, ato d n providing f a tut̂  
sequoat iatoxiag U keep eumat anth eoet 
of living ato waga incnnn. We bdkvo 
ttot aa empkym would to engaging ia a 
prehibitto pyraoiiding of bomfiu if to 
aloctto eevoraga uada l U empkym pr^ 
toctivo arraagaomt ooa*daiag tto higha 
guaraatato Vaga f a a ux yaar period, ato 
ttoa, at tte expiratioa of ttot araga pntac
tivo period, eketto u reedvo tto Iowa 
guaraatato waga f a tto remdtoa of hk 
life. 

(f] Wo to aot, howova, aubscrito u tto 
view exprmsd ta tto "Weetoa award" that 
tto waespt of pyramidiag hm aay applico-
tka u a dtuatioa wbm differoat typa or 
ktato of beaefltt are mato availabk u aa 
ampkyM uada twa or OMM empkyn pr> 
toetiva arraagaamta. Aa aa illuatratioa. 
let ua aaaam tte exiaUm of tan itoatical 
emplofM pretaetin amagoomta. except 
thto oaa amagaamt mtaim a proviaioa 
guaraataaioff aa aa^kyM rotraiaiag righu 
f a a lis y m paried, whik tte otha ar
raagaomt eeataim a pmiaioa guaraataa-
log hia a right of priority ia rohiriag uatil 
to reartia aonaal rstiraamt ago. Wo to 
net bolion that oan aa ampioyn eloeu u 
to eoverto by tte arraagomat coataiaiag 
tto retraiaing rightt pnvisiaa. tto prohibt-
tka oa pyraaudiag of beaefltt tbould pro-

tO. TS* KC. beta lo IU bnef and u oral argu-
m*nt. placto greet sum m tta fact that a 
empieyeo. upm ito eapweim of (ta oenefHe 
prevMM unda (to pin engmally leiectaA 
weuM ta timtied u tta beaeAu contained m 
tta pm m teMotoeoly "fa tta remautder. if 
any. ef (<to| pceamte penn under that ar-
nwetamâ " iSppataaux ito ICC believe* uut 
(t IS Uoaiaii pOraa espium ita *tt*tic* ol the 
origato preMaiim agaiMt pyramidmg of aen-
*fhe eeoacMM ia AgpiniMa C-i Cenainiy. 
hoervrw.mtwoeaiMMttaeouaMd. rh*sery 
coMcepi of pyraoodMit ha* no rei*vanc* lo a 
siiman •here banefka provided under differ, 
em pian expwo at ita same nme rsu*. n 
(hea tmieiMm where (Mere are ne remainder 
beneflu'" in eawem when the benefita provio. 
ed uada (tt onguidly seieeted pian *«pir* 
py.'aiMdbit of beneflu it prevented, not sy any 
proAiOmB agaiaat pyramiding, out is .ner* 
ar* m "banefka" to pyramid, by tore* it opc 

cluto him from akctiag u to eoverto by 
tto rebinng priority provisioa ia tto otha 
arraagomat at tto torn u m Further-
mm, wo tato "tto remaiada, if aay" laa
guago in tto find previa u moaa ttot if 
dl tonefiu ia tto retrdoiag righu package 
origiaally aloctto by tto ampkyM axpirto 
at tto ato of a tix yea period, ato tto 
ampkyM by that time hto aot yot reachto 
normd retinaMat age. tto probibitioa 
agdast pyraoiidiag of tonefiu weuld aot 
pnveat hia from eontinuing u to eoverto 
by tto rehiring pnonty providM f a tto 
remaiada of iU urm. notwitbstaadlag tto 
fact tbat tto priMipd tomfit packago ttot 
ho origiaally hto elatto hm expifod** 

(13] To tummanm briefly, wo tolievo 
that tto ICC, ia formulating tto flad pnvi-
M daaliag arith tto prtoibitiM agaim pyî  
amidiag of bemfita. muadto itt meadog 
to to Ntotaatidly a folkara: wbm oomp» 
uat beaefltt m providto uada diffemt 
sett of eaiploya protective eoaditioaa. ato 
tbm beaefltt dif fa only a u duntioa ato 
aamat, aad not a u typo a kiad. thaa aa 
empkyook ia electing average uada om 
tet of amployn protoctivo eoaditioaâ  ro-
odm toeh eoaiponoat beaefltt u tto ax-
duaioa of daiilar empomat beaeftta pr» 
vidto uadar tto otba eeta: tosnva. wtoa 
diffemt am of empkyn protoctivo aadi
tiom mtaia eompomnt tonefiu ttot dif f a 
a U typo er kito totwna tto Mta, ttoa aa 
employoo. ia elating coverage unda ono 

Our interpretation of tta ICC s rephraaing of 
the prehibMion against pyramiding is not tn 
attempt to suOstuuie out view for that of the 
ageney. A* previouslv de%eioped. an empleyae 
couM not receive the lame type of betMftt un
der differeia plant at the same um*. (or 'Jiat 
wvouM ta proMiOited duphcaueo. S«e note 12 
luprn. Furtner, an employee could net com. 
Sine cta greeter benefici of one prevmen wich 
'he naer oMigauont of another, for that would 
oe prohibitM by the fmai proviao of An \ S 1 
of Appondui C I infuag* tnat has seen <n. 
:tudn verbatim in itt New York Dock condi. 
tion*. ' 5** not* i* ind itxl p 90. tupr* 
rherefere. tint* n t**m% ippar*ni that tn* ICC 
vi(n*d te soften ine nartn effect of lii* Weiton 
ncerprvuuon •iinouc deposing ch* pfohiomon 
igamai pyramiding >f iil content, ut Mueve 
lur <n(*fpretation i( ' ft* Commission t an 
4uag* ce M ch* mienoed on* 
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tAartDAS V. nooGiATioN 
set of mpkym protactiva eotoitioaa. 
tbould ato to readaad iadigibk u reedvo 
boaafltt nmtdato ia tto otha au ttot 
tova m motorpari ia tto aot to eketod. 
Thk eoaotiractiM of tto final pnrin would 
tem U rotda gaauim tubetaam ia tto 
prohibitka agaim pyrmidiag of tomfita. 
whik at tto tarn tim dreumvoBting tto 
moot tojoctioaabk aapecu of tto "Weetoa 
award." 

Ia ooadudoB. wo tre unabk to agm 
with patitkam that tte ICCa impodtka of 
tte "Now York Oork ooaditiom" ia not np-
portto fiiUy by a fair readiag of tte auto-
tory aatherity mtaiato ia 43 U S-C. 
f llSdT. Wa an m uamiadful of tto fm 
thto tte ICCa impedtka of tbm laba 
pretaetin naditkM my plan tubetaatial 
hurdka ia tte path of rail carria maaago-
mato issking te aasummu ia a aoiooth 
ato npM auaaa tnaaactinm nverto by 
43U.a.CHllS«-113«A If thto prom u 
to tto eaoa. bowom, tto adatka woald 
appear tt Ik ia aa appaal u Coagmob 
ratha ttea to tte eeartu 

Tte potitioa f a rsvietr k doaiod, ato tte 
ICCa daddaa of Ptonary 3. 13?» k af. 
flraM4 

ITION A ^ n r 
MoaratiWrpfsi 

IZATION SOtV. 101 

BAJTIOAf. PetMooa. 

(MMHaUTIGN ANO NATUKAUZA-
TION S n m c a tispiadiat 

Net 7MS7L 

Ualtad Statn Court of Appoda. 
Third Circuit. 

Argvto Sepc T, 
Ooddto Oct. 30, 

19T3. 
13T3. 

Alka flito potitioa mking review of 
•̂tormiiBuioa by tpocul inquiry offiea of 

Imoiigntioa ato .Vaturdixatioa Sorviea. 
aubeoquoaUy appnvto by tto Board af Im-
migntka Appeak. tbat tto dka wn tutu, 
torily indigibk fa tiiipentea of doperto-
uoa. Tto Court of Appeak Jamn Huaur. 
IIL Circuit Judgo. hold chat whm tto tpo-
eid inquiry offim gave iaauffldwt eondd-
oration to nonoooomk hardahip which 
wculd mult from tto dka's doperutka. 
*to tto Boerd of Immigntim Appaok rê  
Iito on miattoea undarttaadiog of applka-

'0 approviag dotormiaatka of 
tto apectd inquiry offlm, remato fa fur
tha proeatoings wm required. 

Orda denying tuarModw of deporta-
ika vmud ato em r%iamziad to Board ot 
Immigratioo Appeakk 

L AHammâ  

Wton tpecid iaquiry offlm't dotormi-
wtka of tututory iadigibility fa suapoa-
*ioa of dopertatka WM mato ia eeum of 
heariag wtouetto purauaat a ttatuu gov-
oraiag prmedingg u dotarmim depertabil> 
ity. it WM reviowabk by Court of Appeak 
aaflaal orda of dapattatiea uada tutuu 
ffVWBiat judicial ntkw of ordm of 
iopartaUea. Immigntiaa ato Matkndity 
Act. H 103L ZabK 3 U.S.CJL H HOOa. 
12BI(bV 

1 Alkaao»sil3(3KS4J(S) 
Oaiakn wtotba ta luspeto deporta-

tioa of individud wto tatisfia tututory 
requinmenu it discntiooary ato eaa only 
to ovortumto for sbm of discretion: how
ova. tto deurmination wtotha mdividud 
hn Mtisfito che sututory requiremenu in 
first place must ta supportto by remnable. 
sutotantial. and prototivo evidena on roc
ord considerto a whole, ato under lueh 
standard of review, couru may not deur-
mim subtuntiality of evidonn by ookmg 
tokly CO «%idenn which supporu finding, 
but rathvr must cake inu aenunt whauver 

record fairlv >tetrscu frem lU weight. in 
Immigration and .N'ationdity .\ct. H lOdia). 
(aN4>. HHaiiU. i (.'3C A ^ ll03aia(, 
itn*). VMianU 
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AMITRATIOM COMMITTEE 

In thd Mattar of tha 
Arbitration Batwaan; 

TRANSPORTATION-COMMUNICATIONS 
INTERNATIONAL UNION (BRAG), 

Organization, 

and 

MISSOURI PACIFIC RAILROAO 
COMPANY and UNION PACIFIC 
RAILROAO COMPANY, 

Carriara. 

OPINION ANO AWARO 

Pursuant to Artiela I , 
Sactlon LI of tha 
Naw York Dock Conditions 

Cass No. 6 
Award No. l 

Hsaring Oata: 
Haaring Location: 

Oats ofi Award: 

NovasJasr 11, 1987 
Sacraasnto, Califomia 
Oacaabsr IS, 19t7 

,1^,1-)^; a QT THg CQHĤ ITBg 
Eaployass' Mssbsr: 
Carriars* Heaber: 

Nautral Maatoar: 

F . T. Lynch 
L . A. Lasibart 
John B. LaRocco 

QUESTIONS AT TSSHg 

Is tha coordination of ths MP-UP Cantralizad Crav Oispatchint; 
Cantars at Oashs, Nabraska, a transaction** as that tara i s usad 
in ths Naw York Ooek Conditions? 

I f ths answsr to ths abova qusstion i s in ths affiraativa, 
ahall Carrisr bs rsquirsd to ssrvs propsr notics and antar into 
ths nscssssry iaplsasnting agraaaant as providsd in Naw York Dock? 
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TCU and UP/MP Award No. i 
NYO Saetion 11 Pag* i 

OPINION OF THE COMMITTĝ  

I. INTROOUCTION 

In Saptaabar. 1982. tha Intaratats Coaaarca Coaaisaion (ICC) 

approvad ths margar and consolidation of tha Union Pacific 

Railroad (UP), tha Missouri Pacific Rsiiroad (MP) and tha Wastam 

Pacific Railroad (WP). [ICC Pinanca Dockat No. 30000.] To 

coapsnsata and protact aaployaas affactad by tha oargar, tha ICC 

iaposad ths aaployas msrgar protaction conditions sat forth in 

Naw York Dock Railwav - Control - Brooklyn Eaatam Di«t:riet 

Tarainal. 360 I.C.C. 60, 84-90 (1979); affiraad, Mmw York Dogle 

RiilWMY Yl VnitaA 3tattl> 6O9 F.2d ss (2nd Cir. 1979) ("Natf York 

Ooek Conditions") on ths UP, MP atid WP pursuant to ths ralavant 

ansbling ststuts. 49 U.S.C. ff 11343, 11347. 

ZX. BACXSSOUMO AMO SUMMARY OF THS FACTS 

Subssqusnt to 19S2, ths asrgsd Carriars bsgan to conaolidata 

and cantralizs crsv calling and tiaakaaping (for train, angina and 

yard aaploysss) functions. Pursuant to iaplaaanting agraanants, 

ths Carriars csntrslizsd crav calling and tiaakaaping work into 

thrss crstf aansgsasnt csntars (CMC). Ths Salt Laka city Cantar 

calls UP and WF crsvs. Prior to 19S6, WP crsv oanagsaant dutlaa 

wars psrforMd at Stockton, Califomis. Whan ths work was 

transfsrrsd to Salt Laks city, affactad aaployaas wars accordsd 

Nsv York Ooek protsetivs banaf its as sst forth in a Jxina 29, 1983 
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Maaorandua of Agraaaant-^ Tha CMC locatad at Spring, Taxaa (naar 

Houaton) parfonna only MP craw calling and tiaakaaping sarvicas. 

Aa a raault of Iinpl«manting Agraaaant Mr?. 29 datad July 16, i98€ 

which waa nagotiatad undar ths auspicss of Sactlon 4 of tha Nav 

York Dock Conditiona, tha Carriars tranafarrad and conaolidatad 

tha UP's Ooaha Craw Managaaant Syataa (CMS) with MP crav calling 

and tiaakaaping functlona at Kanaaa City.2 Thus, ths third CMC 

locstsd in Kansas City par foras both UP and MP crav calling and 

tiaakaaping work. 

Tha partias atipulatad to a tvo paragraph suaaary of tha 

psrtinsnt facts. Ths atipulatad factual stiaaary, which also 

sxplains ths nsttirs of this controvsrsy, ststss: 

"Ths UP and MP Railroads aaintain thras (3) 
Cantralizad Crsv Dispatching Csntsrs which ars 
rssponsibls for ths calling and tiaskssping functions 
assoeiatad with tha train and angina asiployas within 
thsir rsspsctivs jurisdictions. Thsss csntars 
utili z s clarical aaployas for thsss functions, two of 
vhich ars govsmsd by ths hours of ssrvics and working 
conditions of ths KP-BRAC Agrssasnt affactlva May i , 
1973, vith aaployas haadquartarad at Houston, Taxaa 
and Kanaas City, Missouri vith ths final ona 
haadquartarad at Salt Laka City, Utah vith tha 
aaploysss govsmsd by ths UP-BRAC Agrssasnt affactlva 
Msy 16, 19S1. 

^Ths Juna 29, 19S3 Agraaaant can bast bs dsscribad as a 
Mastsr Msrgsr Agrssasnt sinca i t providsd for ths UP to coaplataly 
assiiaiats WP verksrs. Ths wp bscaas a naw ssniority zons 
(Wsstsm District Zons No. 209) of ths UP. Ths nsass of foraar wp 
vorksrs wsrs dovstsilsd into ths UP Mastsr Saniority Roatar and 
wara thsrsaftsr covszsd by ths UP May 16, 1981 Working Agraaaant. 

^All ssetions psrtinsnt to this cass appaar in Artiela I of 
tha Nsw York Ooek Conditions. Thus, ths Coaaittss will only cits 
ths psrticulsr ssction nuabar. 
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* • * • 

"Tha Carriar intends to consolidata and 
coordinata tha thraa c«ntars into ona functional 
offica in Oaaha, Nabraska with a l l of its clarical 
aaployas gova-Tiad undar tha UP-BRAC Agraaaant. m 
that raspsct, -;:hs partias ara In disputs as to what 
agraaaants ara applicabla for tha tranafar of worx and 
aaployaa froa thass thraa Cantars to Oaaha, Nabraska. 
Ths Carriar cont ands ths trans fsr of tha MP atticmm 
w i l l constituts a transaction undsr ths Naw York Dock 
Conditions and that tha transfar of tha UP offiea at 
Salt Laka City would fall undar tha UP-BRAC Fabruary 
7, 1965 Agraaaant, as aosndad. Tha Organization 
disagraas, contanding that tha conaolidation of a l l 
thraa officas ia a transaction and auat ba govarnad by 
ths Nav York Dock Conditions." [Eaphasis in taxt.] 

I I I . TME POSITIONS OF THS PARTIES 

A. T&t orainigitign'i Pqiitign 
In suaaary, ths Organization arguas that craation of a 

cantralizad CMC at Oaaha is a singls, asrgsr rslatad consolidation 

within ths dsfinition of a Nav York Dock tranaaction. 

Sinca ths UP doss not currantly aaintain a CMS at Omaha, all 

tha craw dispatching functions froa both ths UP and MP will tm 

flowing into Oaahs. UP crav calling and tiaakaaping dutias will 

ba coaainglad vith s i a i l a r MP functions. UP employees 

tranaf srring froa Salt Laka city to oaaha v i l l bs par forming MP 

crav dispstehlng dutiss. Tha consolidation of thraa centers into 

ons nsw CMS offiea which will call cravs aeroas tha antira aarged 

systsa i s a aingls trsnsaction undartakan purauant to tha ICC's 

approval in Flnancs Doekst 30000. Ths CMS unification could not 

bs axaeutsd vithout authority froa ths ICC. Ths consolidation of 

crsv calling csntsrs could hardly bs ssgrsgatad ao that, as tha 
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TCU and UP/MP 
NYD section 11 Award No. i 

Paga 4 

carriars unraaaonably assert, tha transfar of work and employees 

from salt Laka city to Cmaha falls solaly within tha purview of 

tha Fabruary i . 1965 Job Stabilization Agraaaant (as aosndad). 

Tha conaolidation includaa a l l involvad eaployaaa. Tha 

coordination cannot ba a tranaaction for enly a portion of tha 

aftactad workers. As part of ths consolidation, a l l employees, 

ragardlaaa of whathar thay currantly work in Salt Laka city, 

spring, or Kanaas City, will ba govarnad by ona working agreement 

and will hold saniority on ona roatar. Combining seniority 

roatars conatitutaa a Nav York Dock transaction. BLE V. MVP Î R 

NYO f 4 Arb. (Quinn; 12/15/80). i f ths Carriars ara allowad CQ 

sp l i t ths trsnsaction, thsy would dsnigrafc. ths protsction 

sffordsd by ths Nsw York Dock Conditions. 

Whsn i t proaulgatad t.hs dsfinition of \ tranaccticn in 

Ssction 2(a) of ths Nsw York Dock Conditl.ns, ths rrc intei:ced .-or 

ths t s n to broadly aabody any ».:t,ion to oarga, coordi.nata, 

conaolidata or unify saparata riilrcud f i c i l i t i a s or fmctions 

vhich is ths dsfinition of a "coordination" vi tha 1936 Waiihim/ton 

Job Protaction Agrssasnt (Wjp/i). Ths sstalvliit.^asnt of o-is CMC to 

psrfora vork prsssntly ps& foraad at thras diffarsnc points across 

tvo railroads i s claarly a coordinatior and thus also a 

transsetion. 

Contrary, to ths Carriers' arguasnt, ths UP could not 

tranafsr ths Salt Laks City CMS to Oashs undsr ths February 7, 

1965 Agraaaant and than latar tranafar and conaolidata craw 

calling work froa Spring and Kansaa city into Oaaha. Undar such a 
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scenario, ths shifting of crew dispatching functions froa Salt 

Lake City to Oaaha would obviously ba accoaplishad in 

anticipation of moving tha MP crew calling work into Ooaha. 

Sactlon 10 of tha Nav York Dock Conditions protects eaployaaa 

affactad by a forca raarrangaoant undartakan in anticipation of a 

transactior. 

Undoubtadly, ths CMS consolidation will cauaa tha 

displacaoant and disaissal of eaployaaa. Ths purposs of a 

nsgotiatad or arbitrated ioplaoenting agraaaant is to provids for 

"...ths salaction of forcaa froo all aaployaas involvad..." Thus, 
a 

both qusstlons at issus should bs ansvsrsd affiraativaly. 

B. The carriara* Poaititan 

Ths Carriars contsnd that ths trsnsfsr of crsv dispatching 

and tiaskssping dutiss froa Salt Laks City to Oaaha is solaly an 

intra-UP tranafsr. Ths organization aaaks to sxpand tha Nav York 

Dock transaction to unjustly enrich ths Salt Laks City eaployaaa 

avan though, aubssqusnt to ths consolidation, thsy will continus 

to bs govsmsd by ths saaa UP working Agraaaant. If tha Carriera 

had dseidsd to tranafsr crsv calling and tiaskssping work froa 

Kansas City into Salt Laka city, currant UP aaployaas at tha Salt 

Laks City CMC vould not obtain Nav York Ooey ^ f i t s . Thsrafora, 

ths UP's contraetusl right to tranafar ths CMC froa Salt Laka city 

to Oaaha is solsly groundsd in ths aasndsd Fsbruary 7, 1965 Job 

Stabilization Agraaaant. 

Sinca both citias ara foraar UP points, ths intended 

tranafar of crav dispatching work froa Salt Laka City to Omaha is 
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not a oargar ralated transaction. Tha transfar oay ba iopleaented 

wholly independent of the icc's authority. Before the New York 

Dock conditions ars applied to a particular work transfer or 

consolidation, ths Organization muat deaonatrate a causal nexus 

bstvssn ths osrgsr and ths alleged tranaaction. UTU v. nc/vrq. 

NYO i 11 Arb. (O'Brien; 8/10/84). Unlika tha tranafer of work 

froa ths tvo MP csntsrs into Ooaha, ths ooveoent of work from 

Salt Laka city to Ooaha is coopletely unconnactad to tha marger. 

Not evary poat oargar Changs is a Nav York Dock tranaaction. ATDA 

V. MP. NYO f 11 Arb. (Zuaaa; 7/31/81). 

Ths Carriars could hava sioply aovad ths Salt Laka city CMS 

to Oashs and, at a latar data, consolidatsd ths tvo MP csntsrs 

into ths Oashs offics. Whils ths I s t t s r sction would bs a Nav 

York Ooek transsetion, ths i n i t i s l trsnsfsr of work, separately 

undartakan, would bs sffsctuatad undsr an Iaplaaanting Agreement 

nagotiatad tn accord with tha February 7, 1965 Agreeaent. This 

vary aaxam aituation occurred with ths consolidation of PBX 

officas. First, in Job Stabilization Iaplaaanting Agreement w-22, 

datad Octobsr 2t, 1985, ths UP transfsrrsd aight Salt Laka City 

PBX cl s r i e a l positions to ooaha. Nsxt, ths partias negotiated 

laplsasnting Agrssasnt No. 25, in accord vith Sactlon 4 of tha Nav 

York Ooek Conditions, to cover ths trsnsfsr and consolidation of 

MP PBX c l s r i c s l functions at St. Louia vith tha UP cooaunicatlon 

Ospsrtasnt at Oaaha. Thara is no diffaranca batvaan tha PBX 

conaolidation and ths proposed CMC consolidstion. 
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Sines ths 1982 osrgsr, ths Carriers and the Organization 

hava executed oora than 30 Nev York Dock I.r.ple.'nenting Agreeoents. 

Nonathalaaa, thay hava also continued to negotiate Implementing 

Agraaosnts undar ths Fabruary 7, 1965 Agreenent. Thua, tha 

Parties racogniza that not a l l oparational changea ara dua to tha 

osrgsr. 

ZV. DISCUSSION 

In Ssction 1(a) of tha Nav York Dock Conditiona, tha icc 

dafinad a tranaaction aa "...any action taken pursuant to 

authorizations of this Coaaission on which thaae provisiona hava 

bssn iapossd." Ths issus prsssntsd to this Coaaittss is whsthsr 

ths Csrrisrs* propossd consolidstion of crsv dispatching and 

tiaakaaping functions at a naw Oaahs offics i s coaplataly or only 

psr t i s l l y a Ssction 1(a) transsetion. Put diffsrantly, wa must 

dseids i f ths Carriars osy ssgrsgata tha CMS consolidation (so 

that ons ssgasnt i s govsmsd by ths Nsw York Dock Conditions while 

ths othsr ssgasnt i s covsrsd by ths Fsbruary 7, 1965 Agreement) ar 

i f ths Carrisrs' propoaad activity is a single, integrated 

transsetion vithin ths asaning of Section 1(a). 

Whsa i t preaulgstsd ths New York Dock conditions, the ICC 

adoptsd aa axpsnslvs dsfinition for ths tsra "transaction." Nev 

York Dock RsilvSY - Control - Brooklvn Eaetem District Terainal. 

360 I.C.C. 60 (1979). The ICC aaphasizsd thst tha tera 

incorporatad not only tha aarger i t s s l f but alao "...any tutura 

rslatad action takan pursuant to our approval (i.e., consolidation 
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of roatars aa a raault of the control)..." 360 I.c.c. 60, 75. m 

addition, tha Coaaiaaion wrote: 
"... Sinca article i , section 4 hera is intended 

1° '"̂ ^ protections of sactiona 4 and 
5 of WJPA, tha tara "transaction" ahould ba redefined 
to aat ths notics, negotiation, and arbitration 
provisions in aotion in ths saaa situationa aa doae 
ths tsra "coordination." Wa alao nota that tha broad 
dafinition is nscssssry in ths typss of tranaactiona 
for which approval is required undar 49 U.S.C. 11343 
l£—aaSUi bacauaa ths event actually aff ect ina tha 
eaployeas sight occur at a latsr data than tha initial 
transsetion, yst s t i l l pursuant to our approval 
(consolidation of eaployee roatars, et cetera)." 360 
I.C.C. 60, 70. 

Tha Sacond Circuit afflraad that tha icc intended "...to encoopaas 

in its dsfinition of 'trsnsaction* ths saaa aituationa that waba 

vithin ths psrsllsl tera 'coordination* eaployod in ths adaittad 

blusprlnt for all currant aaployas protsetivs packagea, tha WJPA." 

Nsw York Dock Railvev v. U n i f d St;at;gg 609 F.2d 83, 95 (1979). 

Saetion 2(a) of ths M7PA providea: 

"Ths tsra 'coordination* as ussd hsrsin oaana 
joint action by tvo or oora carriars whsraby thay 
unify, consolidsts, osrgs or pool in whols or in part 
thsir saparata railroad facilitias or any of tha 
opsrstions or ssrvicss prsviously psrforasd by thea 
through sueh sspsrsts facilitias." 

Ths dsfinition of s Nsw York Dock trsnssetion is so broad that any 

coordination vithin ths ossning of WJPA Ssction 2(a) is a subset 

of Ssction 1(a) of ths Nsw York Dock Conditions. Any oanipulation 

of intar-Csrrisr opsrstions, tacilitiss or aarvlcaa which is a 

coordination undsr ths WJPA is absolutsly and autoaatically a 

transsetion undsr ths Nsw York Dock Conditions. In suaaary, a Nav 

York Dock transsetion is any activity which is a coordination 
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under tha WJPA or any other action taken pursuant to the icc's 

authorization. 

In thia caaa, tha Carriars intand to establish a single CMS 

to adainiatar a l l crav calling and tioakeeping functlona across 

tha entira oargad aystsa. At tha onsst, ws nots that ths Carrier 

doaa not preaantly aaintain a CMS at Oaaha. Thus, tha proposed 

activity involves not osrsly ths trsnsfsr of work but also the 

establishaant of a nav CMS offica. crav calling and timekeeping 

work wi l l bs flowing into oaaha froa both UP and MP points. As a 

dirset conssqusncs of ths proposed consolidation, MP CMS work will 

bs psrasnsntly intsraixsd with UP crsv dispatching work at tha 

nswly sstablishsd Oashs offics. Ths oashs offics will not osrsly 

suppliant ths Sslt Lsks City csntsr. Rsthsr, ths consolidation is 

atructurad ao thst UP and MP craw calling work will becooa 

indiatinguishabla and intarchangaabla at a naw, cantral location. 

In asssnes, ths advsnt of ths new offics will convert previously 

sspsrsts CMS work into a fungible aystsavids crav dispatching and 

tiaakssping function. 

Asida froa Kansas city, crsv dispatching and tioakeeping 

vork haa bsan psrforasd separately on tha UP and MP. once the 

consolidstion i s iaplsasntsd, ths coaplsts coaaingling of crev 

osnsgsasnt functions rsndsrs i t iapossibls to treat Salt Lake 

City vorkars diffsrsntly froa ths aaployaas involved in the 

portion of ths consolidation which both partias concur is a New 

York Dock transaction. I f ths UP was only transfsrring the salt 

Laka City CMC to Oaaha, tha UP crew calling functions would remain 
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readily identifiable and separate from similar work on the MP. 

However, sinca tha Carrier is creating a new facility to perfora 

crev managaaant sarvicas acroaa tha merged systea and UP crev 

calling work will no longer ba distinct froo MP CMS functions, i t 

is slaply not fsssibls to saver tha conaolidation into tvo 

outually exclusivs aagaanta. Tha ICC's approval of ths up, MP and 

wp oargar was deaignad te induca tha participating Carriera to 

achieva econoaias of acala by coablning oparationa perforaed 

separately on each railroad. Tha ICC did not conteoplate that a 

consolidstion involving ons or oors of ths asrgsd railroads could 

ba split into fragaants to avoid application of tha Nav York Dock 

Conditions. 

Ths consolidstion of vork at Oaaha is analogous to ths 

unificstion of sspsrsts facilitids on aors than ons railroad which 

ia claarly a coordination undar ths WJPA. As ws found at ths 

onsst of our discussion, a coordination i s , by dsfinition, a 

tranaaetion within ths asaning of Saetion 1(a) of tha Naw York 

Dock Conditions. Ths WJPA dsfinss a coordination aa tha 

unification "...in vhols or in psrt..." of separata railroad 

f a c i l i t i s a . Tha "vhols** unification of CMS facilities conatitutaa 

ons coordination. Ths languaga in WJPA Saetion 2(a) oilitatas 

against s finding thst ths Carriars osy, at thair diacretion, 

carvs s coordinstion into sultipls psrts. 

Furthsraors, ths ICC, in Nav York Doek. tvica referred to 

tha coablnation of asniority rostsrs ss an axaapla of a necessary 

conaaquanca of a Carriar action takan purauant to a aerger 
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approval. Ths Salt Laka City CMS workers, who tranafer to Cnaha, 

will ba participating in a seniority roater consolidation with MP 

eoployess at ths nsv CMS facility. 

Thua, tha ICC enviaionad that tha propoaad consolidation 

harain vould constituts a Naw York Dock tranaaction. 

Pointing to a recant tranafar and consolidation of PBX 

offices, ths Carriara contand that ths UP could i n i t i a l l y transfer 

ths salt Laka City CMC to Oaaha and thsn latsr consolidata the two 

reaalnlng cantars into ths Ooaha offics. Ws disagree. Section 10 

of ths Nsw York Dock Conditions prohibits ths Carriers froa doing 

indirsctly that which thsy cannot do directly. Tha carriers' ate 

consolidstion i s a aingls, intsgratad tranaaction. Tha 

consolidation vould not losa its chsrsctsrizstion as a New York 

Dock transsetion osrsly bscauas tha Carrisrs ioplsoant tha 

consolidstion in inersasntsl atsps. With rsgsrd to tha PBX 

offices, ths Carrisrs did not pressnt sufficisnt svidsncs to show 

thst ths trsnsfsr of vork, undsr laplsasnting Agrssasnt w-22, and 

ths subssqusnt consolidation, covarad by Iaplaaanting Agreeoent 

No. 25, vaa squivalsnt to ths coaplsts Intsgrstion of a l l crev 

cslllng vork st s nsw, csntrallzad facility. Ths coaaittee also 

notas tha^ Artiela VIII, section 2 of ths w-22 lapleoenting 

Agrssasnt providsd thst ths Agreeaent "...will not bs cited as a 

praeadant in futiira aituationa." 

Tha Coaaittss siqphaaizea that i t s holding on ths issuss 

hsrsin i s nsrtov. Ws csnnot foresea a l l ths possibls opsrational 

changes thst ths Carrisrs aight accoaplish in ths futurs- These 
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"•tters should bs handled on a caaa by caaa basis. As in tha 

paat, soas intra-railroad actiona, divorced from a concurrent cr 

latar Nav York Dock tranaaction, would fall solely within the 

aabit of tha aaandad Fabruary 7, 1965 Agraaaant- Suffice to say, 

ths propossd consolidation herein cannot bs divided into a Nav 

York Dock transsetion and an oparational changa undar tha February 

7, 1965 Agraaaant. 

Looking at tha sscond qusstion at isaua, tha carriers' 

intent to iapleaant a transaction triggars tha notica, negotiation 

and, i f nscssssry, arbitration procaduras ast forth in Section 4 

of ths Nsw York Dock conditions. Abssnt an agrssasnt to ths 

contrary, an Iaplaaanting Agraaaant aust ba in placs bsfors ths 

Csrrisrs asy consuaasts ths propossd CMS consolidstion. Ths 

psrtiss ars frss, of couras, to autuslly agras to sxtsnd ths tias 

Halts sst forth in Ssction 4 of ths Nsw York Dock conditions. 

AWARD AMD QBDCT 

Tha Answsr to ths First Qusstion at Issus is Yss. 

Tha Ansvsr to ths Sscond Qusstion at Issus is Yss. 

Datsd: Oaeaabsr IS, I9t7 

FPTr Lyneb L. A. Laabart 
Eapldyiss* Maabar Carrisrs* Msmbsr 

John B. LaRocco 
Nsutrai Msabsr 
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Surface Transportation Board ( S T B ) 
RIO GRANDE INDUSTRIES, fNC , SPTC HOLDING. INC , AND 

THE DET̂ JVER AND RIO GRANDE WESTERN R.\ILROAD COMPANY 
-CONTROL-SOUTHERN PACIFIC TRANSPORTATION COMPANY 

(ARBITRATION REVIEW) 

Decided: Apnl 15, 1996 

Service Date April 29, 1996 

SURFACE TRANSPORTATION BOARD [FNI] DECISION 
Finance Docket No. 32000 (Sub-No. 11) 

By the Board, Chairman Morgan, Vice Chairman Simmons, and Commissioner Owen. 

This proceeding involves an appeal of an arbitrator's decision determining an employee's 
displacement allowance under New York Dock Ry -Control-Brooklyn Eastem Dist., 360 I C C 
60 (1979) (New York Dock). We will deny the appeal. 

BACKGROUND 

In New York Dock, the ICC adopted rules to implement its mandate under what was then 
49 U.S.C. 11347 to provide protective benefits for employees affected by consolidations it 
approved. Under New York Dock, employees who are forced into lower paying jobs as a result 
of consolidations approved by this agency are entitled to a monthly "displacement allowance" to 
compensate (hem for diminished compensation. The length of the displacement allowance, up to 
6 years, depends on the employee's length of service. The amount of the allowance depends on 
the employee's eamings before the displacement. The employee's eamings before displacement 
are detennined if the adverse effect on an employee is due to a consolidation approved by that 
agency, as distinguished firom general business conditions or efforts to cut costs that are nut 
linked to a consolidation approved by that agency. This tenet has not been challenged here SP 
agrees that McAvoy is entitled to a displacement allowance because her displacement from the 
crew caller position was a result of operational changes that were a pan of the consolidation 
approved in Finance Docket No. 32000 [FN2] Both parties agree that McAvoy's displacement 
from her prior position as a corridor manager did not entitle her to protection under New York 
Dock, because that displacement was due to general, systemwide business condittons rather than 
operational changes that can be linked to the consolidation approved in Finance Docket No 
32000 or any other ICC-approved transaction 

The parties differ, however, over the pay that should be included in McAvoy's test penod. 
SP maintains that the test period should reflect only McAvoy's rate of pay for the 4 months when 
she was a crew caller. [FN3] TCU argues that the test period must reflect McAvoy's higher pay 
as a corridor manager for the initial 8 months of the test period when she occupied that position, 
as well as the lower pay in the subsequent 4 months when she was a crew caller [FN4] TCU 
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took the dispute to arbitration under New York Dock. In an award dated October 2, 1995, an 
arbitrator, William E Fredenberger, Jr, ruled in favor of McAvoy, holding that her test penod 
compensation must reflect her salary as a corridor manager The arbitrator relied on the direct 
language of Article I, section 5(a) of New Vork Dock, which, without qualification, provides for 
a 12-month test perio based on "total compensation received" during "the last 12 months in 
which [the employee; performed services immediately preceding the date of his displacement as a 
result of the transaction " [FN5] 

Fredenberger cited three arbitration decisions as precedent [FN6] The lead decision is 
the Stallworth arbitration There, employees who held management positions were displaced to 
non-management positions, and were then displaced or dismissed fi-om their non-management 
positions by a transaction that was merger related The carrier argued that test period wages 
could not include the higher, non-management compensation. The Stallworth panel held to the 
contrary, reasoning that: (1) the literal language of section 5(a) requires that all income during 
the 12-month period be considered; and (2) if the ICC had intended to preclude consideration of 
income from more than one job, the agency would have simply directed that wages at the time of 
severance be considered and there would have been no need to go b.ick an entire year The 
other two cited decisions involved the same factual pattem as the Stall wonh arbitration, citing 
that decision The Fletcher award added two additional arguments. First, the Fletcher panel held 
that, while the Stallworth precedent protected demoted employees at their higher pay prior to 
the demotion, the formula benefitted carriers vis-a-vis employees who receive a promotion during 
the 12-month period prior to their separation Second, the panel found that the language of 
section 5(a) refers to "compensation," not rate of pay [FN7] 

By petition filed October 23, 1995, SP appealed the Fredenberger award. On December 
13, 1995, TCU filed its reply In its reply, TCU requests that McAvoy be awarded interest on 
the amounts alleged to have been wrongfully withheld fi-om the date of the arbitrator's decision 

ARGUMENTS OF THE PARTIES 

The parties dispute whether the award is reviewable under the deferential Lace Curtain 
standard of review [FN8] SP argues that the award is reviewable because the arbitrator made a 
mistake in his interpretation of how test penod eamings should be defined under section 5(a) of 
New York Dock. According to SP, this is an important legal issue involving the scope of 
benefits, not a factual issue that should be deferred to arbitrators under Lace Curtain '3 TCU 
argues that Lace Curtain requires that the Board refuse to hear the merits of the appeal TCU 
calls attention to the ICCs statement in Lace Curtain that the agency did not intend "to become a 
regular participant in the (arbitration) process as a reviewer of arbitration decisions" and asserts 
that this will happen if the Board reviews the Fredenberger award. SP's then ciaims that the 
award is contrary to the intent and purposes of New York Dock First, SP argues that the ICC 
had a longstanding general principle that employees are not entitled to benefits under New York 
Dock unless there 'i% a link between the transaction and the loss of eamings suffered by the 
employee. SP cites Atlantic Richfield Co and Anaconda Co—Control-Butte Anaconda and 
Pacific Railroad Co. and Tooele Valley Railroad Company. Finance Docket No 28490 (Sub-No 
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1) (ICC served Mar 2, 1988) at 8-9, subsequent decision pnnted at 5 I C C 2d 934, 948 (1989) 
SP also argues that the direct language of section 5(a) of New York Dock requires such a link 
[FN9] SP argues that the required link between the New York Dock-protected transaction and 
the employee's loss would be severed if the employee's benefits were to reflect wages eamed in a 
pnor position, the displacement from which was not subject to New York Dock According to 
SP, TCU's position would allow employees who were removed from a higher paying job for 
disciplinary reasons and subsequently displaced under New York Dock to be compensated for 
their misconduct by receiving an allowance reflecting their prior salary SP also argues that 
TCU's position would encourage employees seeking New York Dock benefits to take 
"anticipatory employment actions," such as voluntanly resigning from a management position and 
taking a job soon to be eliminated under New York Dock in order to receive a dismissal 
allowance reflecting the higher compensation SP asserts (p 12) that "arbitrators have 
Liiiversally rejected the argument that an employee who voluntarily resigns from a non-
agreement position is entitled to protective benefits [FN 10) SP attempts to distinguish the three 
precedents cited by Fredenberger (see note 6, above) SP seeks to distinguish the Stallworth 
arbitration by arguing that the pnor displacements to non-management positions involved in that 
award were also covered by New Vork Dock (along with the subsequent displacements), unlike 
McAvoy's prior displacement from her managenal position SP argues that, to the extent that the 
Eischen and Fletcher awards cannot be distinguished on their facts, they were in error 

TCU, by contrast, argues that the ICC had a policy of defemng to the consistent 
interpretations of arbitrators and that arbitrators have consistently upheld Fredenberger's 
interpretation of the test period In support of its argument that the ICC had a policy of deferring 
to the consistent decisions of arbitrators, TCU cites the following language from American Train 
Dispatchers Association v CSX Transportation, Inc , 9 I C C 2d 1127 (1993), affd American 
Train Dispatchers Ass'n v I C C , 54 F 3d 842 (D C Cir. 1995), Petition for cert pending. No 
95-273 (American Train Dispatchers) (9 [ C C 2d at 1133-4): 

The WJPA [Washington Job Protection Agreement) "generally is conceded to be the 
blueprint for all subsequent job protection agreements." New York Dock Ry v United States, 
609 F 2d 83, 86 (2d Cir 1979) We have noted that the Transportation Act of 1940, the source of 
present 11347, was, in effect, a Congressional endorsement of the WJPA. See Carmen, supra, 6 
I C C 2d at 739 In any event, article I, s 5 of the New York Dock conditions was in tum taken 
without substantive change fi-om the WJPA Thus, we conclude that the WJPA arbitral awards do 
present persuasive precedent on which a New Vork Dock arbitration committee may rely 

To show that arbitrators have consistently upheld Fredenberger's interpretation of the test 
period, TCU relies on the three decisions cited by Fredenberger and the following three 
additional decisions. 

The Rinaldo Decision. An arbitration panel (Thomas N Rinaldo, neutral member) held 
that the test period of a displaced carman who had worked as a supervisor during an earlier part 
of his 12-month test period must reflect his higher compensation as a supervisor, not merely his 
compensation as a carman. In reaching this result, the panel interpreted the language of a 
negotiated implementing agreement similar to section 5(a) of New Vork Dock 

The Robertson Decision In a l')()4 arbitration decision interpreting language in the ICCs 
Oklahoma [FNI 1] conditions that was similar to section 5(3) of New Vork Dock, an arbitrator. 

3 
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Francis J Robertson, held that the test period earnings of a clerk displaced by abandonment of a 
car float operation must reflect his higher earnings in positions held prior to the one from which 
he was displaced. TCU cited the following language in Robertson's decision (TCU Exhibit C 
pp 4-5): 

It will be noted that the words "worse position" as they first appear in the language of the 
Conditions are in line with the provisions of the statute There can be no doubt that as the word 
position is used in the statute it is not synonymous with job or assignment but rather connotes 
status, situation or posture The provisions of section 4 apply to all classes of employes 
operating and non-operating. It is common knowledge that in the operating group a large 
proportion of such employes work on assignments which might vary from day to day Hence in 
referring to an employe's posttion with respect to compensation and rules goveming work 
conditions it is apparent that in this context the word "position" cannot be intended to mean a 
specific job or assignment. Hence it is clear that what the Commission was seeking to accomplish 
in imposing the Oklahoma Condittons was to assure an affected employe that his employment 
status insofar as compensation and working conditions were concerned would be preserved to 
him for the four years protective penod 

Robertson's decision also contained the following pertinent reasoning (TCU Exhibit C. p 
5): 

To determine what amount of compensation would be protected it is clear 
that the Commission adapted a pragmatic and arbitrary formula. A formula which 
it must be presumed to have recognized would result in inequities at times against 
the employe and at times against the Carrier For example, during the twelve 
months immediately preceding displacement an affected employe might have 
experienced a long period of illness and the amount of his "protected" 
compensation wouid be substantially affected by operation of the formula. On the 
other hand, perhaps in anticipation of an abandonment, the carrier might have 
curtailed its hirings with the result that considerable amount of overtime would be 
worked during the test period. We cinnot believe that the Commission was blind 
to these factors. Its emphasis upon "compensation received" during the test period 
and "compensation produced" during the protective period indicates that its 
concem was with the actual earnings attributable to the affected individual's 
employment status rather than the earnings accruing on a given assignment. 

The Rogers Decision. In upholding claims for benefits in a 1960 arbitration decision, a 
panel (Daniel C. Rogers, neutral member) interpreted language in the Buriington conditions 
[FN 12] that was similar to section 5(a) of New Vork Dock TCU calls attention to the following 
portion of Rogers' decision (TCU Exhibit 0. p 4) 

From a reading of Section I of the "[Buriington conditions)", as a whole, it 
is discerned that the "position' from which an employee is displaced in an 
abandonment case is not limited, necessarily, to the single assignment on which the 
employee was working at the time of the abandonment. The term "position", in 
this first jiense in which it is used, comprehends as many assignments, including 
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both regular and extra assignments, as an employee may have worked during the 
"test penod" And the average monthly compensation of such "position" is the 
aggregate of his earnings during the "test penod divided by 12 [Emphasis in 
ongmal) 

DISCUSSION 

We find that the award is reviewable on its merits under Lace Curtain because it involves 
an important and recurring issue of the proper calculation of the test penod averages for 
dismissal or displacement allowances for employees under all of our labor protective conditions 
We will deny the appeal because the award was based on a reasonable 'nd consistent line of 
arbitral interpretation of section 5(a) of New York Dock and of comparable predecessor 
provisions 

The issue is whether a displaced employee s 12-month test penod eamings must reflect 
only the compensation earned in the position trom which the employee was displaced as a result 
of the transaction for which New Vork Dock conditions were imposed, or whether the test 
period must also reflect earnings in pnor positions held in the test penod from which the 
employee was displaced for reasons not related to the transaction 

We have no evidence or documents showing how the ongmal drafters of the test penod 
average definition in section 5(a) intended to define test period eamings The test penod average 
definition (see note 5) originated in 1936 in section 6(c) of the Washington Job Protection 
Agreement (WJPA), a privately negotiated labor protection agreement that provided the basic 
framework for the labor protection provisions that were subsequently enacted by Congress and 
implemented by the ICC [FNI 3) This definition of the test period eventually became Article 1, 
section 5 of New York Dock. 

We interpret this provision in light of its plain language, the overall purposes of the New 
York Dock protection scheme, iid the general policies of subtitle IV of title 49 We agree with 
the reasoning in the Stallworth arbitration that the literal language of section 5(a) requires that ail 
income during the 12-month period be considered, and that if the ICC had intended to preclude 
consideration of income from more than one position, it could have simply directed that oniy an 
average of eamings from the position held at the time of severance be considered 

Arbitral precedent also favors TCL's approach SP's attempt to distinguish the Stallwonh 
arbitration by arguing that the pnor displacements to non-management positions involved m that 
award were also covered by New Vork Dock (along with the subsequent displacenents) is not 
persuasive because that opinu n contains no indication that the pnor displacement̂ - would in tact 
have been covered by New Vork Dock 

As Arbitrator Robertson noted, reliance on a 12-month period comports with the 
statutory intent ihat the test period reflect the fact that some employees work on assignments that 
last only a relatively short time The û e ot a 12-month penod to determine the pnor 
compensatton of such an employee is a reasonable attempt to paint a more accurate picture of 
such an employee's eamings than would be achieved by simply looking at his or her earnings m 
the position occupied at the time the empknce was dismissed or displaced [FN 14) TCL s literal 
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interpretation of section 5(a) has the additional advantage of detemng disputes over whether 
employees have been demoted in anticipation of a protected transaction Moreover, 
Fredenberger's decision does not appear to discnminate against carriers While earners would 
pay higher protection payments to employees who occupied lower paying positions dunng the 
last part of a test penod, they would pay lower protection payments to employees who occupied 
a higher paying position dunng the last part of a test penod Finally, this case is easily 
distinguishable from American Train Dispatchers, supra There, the ICC determined that it would 
be unfair and contrary to the basic purposes of New Vork Dock to include certain overtime 
wages resulting directly from the merger transaction itself in the test period computation The 
ICC said that would be giving the employees a windfall of up to 6 years of increased wages based 
on overtime that would not have even occurred but for the merger transaction The ICC said 
that such inclusion it would be inconsistent with the basic purpose of New Vork Dock, i e . 
compensating for merger-caused harms, to give employees an increased level of pay reflecting a 
benefit from the merger, namely, receipt of overtime pay 

Here, we are faced with the typical son of changes m employment that may occur during 
any New York Dock test period .McAvoy's displacement to her nosition as a crew caller was 
not caused by the transaction itself unlike the transaction-caused overtime in American Train 
Dispatchers Rather, her displacement was a result of normal fluctuations in employment in the 
railroad industry. It did not create any windfall for the employer and hence should not be 
considered in calculating the test penod average 

For all of these reasons, we will deny the appeal 
This decision will not significantly affect the quality of the human environment or the 

conservation of energy resources. 

1 The appeal is denied. 
2 This decision will be effective on May 29, 1996 

FNI. The ICC Tennination Act of 1995, Pub L. No 104-88, 109 Stat 803 (the Act), which was 
enacted on December 29 1995, and took effect on January 1, 1996, abolished the Interstate 
Commerce Commission (ICC) and transferred certain function to the Surface Transportation 
Board (Board). Section 204(b)(1) of the Act provides, in general, that proceedings pending 
before the ICC on the effective date of that legislation shall be decided under the law m effect 
prior to January 1, 1996, insofar as they involve functions retained by the Act This decision 
relates to a proceeding that was pending with the ICC prior to January 1, 1996, and to ftjnctions 
that are subject to Board jurisdiction pursuant to 49 U S C 11326 Therefore, this decision 
applies the law in effect prior to the Act, and citations are to the former sections of the statute, 
unless otherwise indicated. 

FN2 Rio Grande Industries et al -Control-SPT Co , et al, 4 1 C C 2d 834 (1988) 

FN3 SP calculated McAvoy's monthly test penod earnings to be $3077 16, her average monthly 
compensation over the 4 months when she was a crew caller The camer did not use a 12-monih 
test period, arguing that McAvoy's compensation could not reflect her higher rate of 
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compensation as a comdor manager because she was not entitled to benefits due to her 
displacement fi'om that position 

FN4 Based on her theory that the test penod must be 12 months and must reflect all income 
earned during that 12 months, she calculated her monthly test period compensation to be 
S3892 39 

FN5 .Article !, section 5(a) of New Vork Dock provides in pertinent part as follows (360 I C C 
at 78): 

Each displaced employee's displacement allowance shall be determined by 
dividing separately by 12 ihe total compensation received by the employee and the 
total time for which he was paid during the last 12 months in which he performed 
services immediately preceding the date of his displacement as a result of 
compensation and average monthly time paid for the test penod), and provided 
further, that such allowance shall also be adjusted to reflect subsequent general 
wage increases. [Emphasis in the original) 

FN6 The three decisions, reproduced in the separate volume of exhibits filed with SP's appeal, 
are; (1) TCU and Union Pacific Railroad Company, Feb 28, 1989 (Stallworth, Neutral), (2) 
Intemational Brotherhood of Electncal Workers and CSX Transportation Inc , Oct 3, 1990 
(Fletcher, Neutral), and (3) CSX Transportation, Inc and TCU, July 20, 1992 (Eischen, 
Neutral) 

FN7 In this latter argument, the panel seems to have reasoned that "compensation" involves a 
broad interval of time rather than the instantaneous picture implied bv the term "rate of pay " 

FN8 Under 49 CFR 1115 8, the standard for review is provided in Chicago & North Westem 
Tptn. Co.-Abandonment, 3 I C C 2d 729 (1987), affd sub nom., Intemational Broth of Elec 
Workers v I.C C . 862 F 2d 330 (D C Cir 1988) (Lace Curtain). Under the Lace Curtain 
standard, the Board (1) does not review "issues of causation, the calculation of benefits, or the 
resolution of other factual questions" in the absence of "egregious ;rror" and (2) limits its review 
to "recurring or otherwise significant issues of general importance regarding ;he interpretation of 
our labor protective conditions." Id. at 735-36 In Delaware and Hudson Railway 
Company-Lease and Trackage Rights Exemptici—Springfield Terminal Railway Company, 
Finance Docket No. 30965 (Sub-No I) et al (ICC served Oct. 4, 1990) at 16-17, remanded on 
other grounds in Railway Labor Executives' Ass'n v United States, 987 F 2d 806 
(D C.Cir. 1993), the ICC elaborated on the Lace Curtain standard as follows 

Once having accepted a case for review, we may only overturn an arbitral 
award when it is shown that the a'vard is irrational or fails to draw its essence from 
the imposed labor conditions or it exceeds the authority reposed in arbitrators by 
those conditions [Citations omitted j 
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FN'9 Article I, section 5(a) of New Vork Dock provides in pertinent part as follows (360 I C C 
at 78): 

(a) So long ah'., a displaced employee's displacement as he is unable, in the normal 
exercise of his seniority nghts under existing agreements, mles and practices, to 
obtain a position producing compensation equal to or exceeding the compensation 
he received in the position from which he was displaced, he shall, during his 
protected period, be paid a monthly displacement allowance equal to the difference 
between the monthly compensation received by him in the position in which he is 
retained and the average monthly compensation received by him in the position 
from which he was displaced [Emphasis SP's) 

SP also notes that the r?mainder of section 5(a) (quoted in note 5, above) defines the test period 
as the 12 months preceding the date of "displacement as a result of the transaction " 

FN 10 SP cites In the Matter of United Transponation Union and Boston and Maine Railroad 
Co , an August 30, 1990 arbitration award (SP exhibit 3 ) There, the panel held that a carman 
displaced under New Vork Dock was not entitled to benefits reflecting his salary in a pnor 
managerial position from which he had voluntanly resigned 3 months before Conceming the 
general purpose of labor protection, the panel reasoned (Arbitration decision, p 6) 

This allowance is intended to stabilize that level of income which attached to and 
most likely would have continued for an adversely affected emptoyee had the 
transaction not taken place. 

Af\er having established the claimant's nght to at least some compensation, the arbitrators found 
(Id): 

However, that the Grievant is a covered employee, does not establish that he is, as 
claimed, entitled to be protected against any loss of compensation as a 
consequence of his voluntary resignation from a management, or non-represented, 
position some three months prior to the transaction. He WM not, by any stretch of 
the imagination, placed as a result of the transactton in a worse posttion with 
respect to compensation which had been paid to him in his management position. 

FNI I In Oklahoma Ry Co. Tnistees Abandonment, 257 ICC 177 (1944), the ICC adopted its 
then standard "Oklahoma" labor protection conditions for leases and trackage rights. 

FN12. In Chicago. B. & O R. Co Abandonment, 257 I C C. 700 (1944) the ICC adopted its 
then standard "Buriington" labor protections conditions for abandonments. 

FN 13 . A legislative histv>ry of the labor protection provisions appears in CSX 
Corp -Control-Chessie and Seaboard C L 1, 6 I C C 2d 715 (1990) The WJPA appears in 
Appendix B of that decision. Section 6(c) of that Agreement provided as foMows (6 I C C 2d at 
780): 

(c) Each displacement allowance shall be a monthly allowance determined by 
computing the total compensation received by the employee and his total time paid 
for during the last twelve (12) months m which he performed service immediately 
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preceding the date of his displacement (such twelve (12) months being hereinafter 
referted to as the "test penod") and by dividing separately the total compensation 
and the total time paid for by twelve, thereby producing the average monthly 
compensation and average monthly time paid for, which shall be the minimum 
amounts used to guarantee the displaced employee, and if his compensation in his 
current position is less in any month in which he performs work than the aforesaid 
average compensation he shall be paid the difference, less compensation any 
time lost on account of voluntary absences to the extent that he is not available for 
service equivalent to his average monthly time during the test period, but he s.hali 
be compensated in addition thereto at the rate of the position filled for any time 
worked in excess of the average monthly time paid for during the test period. 

FN 14 As noted above, SP claims that TCU's position would allow employees who voluntarily 
resigned or were removed for disciplinary reasons from a higher paying job and subsequently 
displaced under New York Dock to receive an allowance reflecting their prior salary However, 
our decision here should not be interpreted to allow such absurd results The intent of what is 
now section 11326 and its predecessors was not to allow an employee to benefit from his own 
discretion or wrongdoing but rather to ensure that the employee is placed in no worse position 
with respect to his employment as a result of an approved transaction. 

1996 WL 203544 (I C C.) 
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This decision w i l l be :..icludeci in the bound vol'^e of printed 

reports at a later date. 

SURFACE TRANSPORTATION BOARD-

DECISION 

Finance Docicet rc>. 28905 (Sub-No. 22) 
CSX CORPORATION-CONTROL-CHESSIE SYSTEM, INC. 
AND SEABOARD COAST LIME INDUSTRIES, INC. 

(ARBITRATION REVIEW) 

Finance Docket No. 2943C (Sub-No. 20) 

NORFOLK SOUTHERN CORPORATI-N-CONTROL-
NORFOLK AND WESTERN RAILWAY -QMPANY AND 

SOUTHERN .RAILWAY COMPANY 
(ARBITRATION REVIEW) 

Decided: September 22, 1998 

Vim are affirming the orders entered by the ICC in thes^j 
proceedinge in ics decisions served i n 1988, affirming 
in one case (4 I.C.C.2d 1080) and affirming in part and 
reversing in pare in the ocher (4 I.C.C.2d 641) the 

^ The ICC Termination Acc of 1995, Pub. L. No. 104-98, 
109 scat. 803 (ICCTA), effective January 1, 1996, abolished the 
Interstate Coinmerce Commission (ICC or Coinmission), and 
est«U3lished the Surface Transportation Board (Board) . The .^ct 
transferred from the ICC to the Board a number of che fur.cticr.s 
formerly perfonned by the ICC, including the r a i l carrier rontrol 
functions formerly codified at 49 U.S.C. 11341-11347, and r.cw 
codified at 49 U.S.C. 11321-11326. 

Section 204(b)(1) of the ICCTA provides, in general, tr.at 
any proceedinge pending before the ICC at the time of i t s 
tennination and that involve functions transferred frotn ths ZZZ 
to the Board sha l l be decided by the Board under the la-v as 
effect prior to the enact.rent of the ICCTA. We w i l l tr.erezrre 
decide these proceedings -.-.ier the old law (i.e . , under : l i - î 
U.S.C. 11341, L1343, 11344. i.-.d 11347). 

ICCTA made no sign i : i ra.-.t changes to che substanci-.-e la.v as 
relevant to these proceedir. 53. although i t did effect a 
renumbering of the sections .̂ 11 furcher scaeueory refere.-.r-es 
chis decision w i l l be, -e.xc-ept as speci f i c a l l y indicaced 
otherwise, Co che secticr.s :: -..-.e law as in effect prior zo 
January 1, 1996. 
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arbicraeion awards previously encered in these 
proceedings m accordance with Ar t i c l e I, section 4 of 
the Mew Yarh aoci^ conditions. Mew Yorlc Dock Py -
CQntrol-Brookl-.-n Sastern nisr... 360 I.C.C. 60, 34-90 
(1979) (New York Dock) . '/Je do so employing the reasons 
and the standards set forch in che ICC's subsequent 
1990 decision m this maccer served on June 21, 1990 i6 
I.C.C.2d 715). However, -ve are noc rert«nding the 
maccers co che parcies for furcher negociacion as t.hat 
decision proposed to do because developments m the law 
since then have made ic unnecessary co do so and 
because che parcies have waiced long enough for a final 
resolucion of chese proceedings. 

We answer che quescion lefe open by the Supreme Court 
decision in Norfolk & Western R. Co. v. Tram 
Dispatchers. 499 U.S. 117, 134 (1991) (UiW), as 
follows: Where New York Dock labor proceccion i s 
required eo be imposed upon a r a i l eonsolidacion by 
virtue of 49 U.S.C. 11347, now section 11326, the scope 
of an arbitrator's authority to modify colleccive 
bargaining agreements (CBAs) as "necessary ... to carry 
out the trtmsaction* under section 11341(a), now 
section 11321(a), i s limited by the provisions of these 
labor protective conditions as explained by the ICC in. 
i t s 1990 decision and as updated and further explained 
in thia decision. We conclude that i t i s unnecessary, 
premature and inappropriate for us to address m the 
abstract at this time the reach of the immunity 
provision of section 11341(a), now section 11321(a), 
where i t i s not constrained by the required imposition 
of New York Dock labor conditions. 
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BJiCXaitOUMD 

rlnanee Deeket Me. 28905 (Sub-He. 22). in csx Cor^.-
Concrol-Oheaaie and Seaboard C.L.T.. 363 I.C.C. 518 (1930) 
(CSX ConerQll. che ICC approved, subjece Co che New York Dogk 
condicions, che concrol by CSX Corporacion of Cwo noncarrier 
railroad holding companies, che Chessie Syscem, Inc. (Chessie) 
and Seaboard Coasc Line Induseries, Inc. (SCLI). The railroads 
conerolled by Chessie included che Chesapeake emd Ohio Railway 
Company (C&O). The railroads conerolled by SCLI included che 
Seaboard Coast Line Railroad Company (SCL) 

In 1980, when the ICC approved the csx ContrQl eransaccion, 
C&O operated a freight car heavy repair shop at Raceland, KY, and 
SCL operated a freight car heavy repair shop at Waycross, GA. 
Theae two shops continued to function for the next several years. 
The Raceland shop continued to perform freight car heavy repair 
work for C&O, end the Waycross shop continued to perform freighc 
car heavy repair work for SCL and, aliter a time, for SCL's 
corporate successor, an entity first known as Seaboard Syscem 

In Seaboard Air Lina R. Co.-Merqar-AhTAricie Coast L—.f. 
320 I.C.C. 122 (1963) (SCL Merger). che ICC had approved, s-b:ect 
CO che Chen standard labor proeeccive conditions, che forrr.ation 
of che SCL through the merger of che Seaboard Air Line .Railroad 
Compeuiy (SAL) and the Atlantic Coast Line Railroad Company .-.CD . 
In 1966, in emticipation of the consummation of the SCL Meroer 
transaction, SAL and ACL had encered inco a labor proeeccive 
agreement, commonly referred to as che Orange Book agreement, 
wieh ehe Brotherhood of .Railway Carmen (BRC) and 16 ocher •j.r.ior.s. 
The Orange Book gave SCL the right to cransfer work and employees 
ehroughoue che merged SCL system, and gave a l l covered e.T.ployees 
(chose engployed on or before July 1, 1967) cercain lifeti.r.e ; 20 
protections. 
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Railroad, Inc. and lacer known as CSX Transporcacion, Inc. 
i CSXT) . 

In Augusc 1986, CiO and CSXT (hereinafter r e f e r r e d to 
c o l l e c t i v e l y as CSX) served notice under Mew York Dock. 
A r t i c l e I , section 4, on BRC and other invol-/ed unions that, on 
or abouc December 31, 1986, che Waycross freighc car hea'/-/ repair 
shop would be closed and ics funccions would be transferred to 
the Raceland freighc car heavy repair shop. The nocice stated 
thac che work Co be moved from Waycross to Raceland, which was 
then being performed ac Waycross under che SCL Agreemenc, would 
be "coordinaeed wich such work presencly being performed ac 
Raceland under che C&O Agreemenc." The nocice indicaced thac 
149 posicions (121 of which were represenced by BRC) would be 
abolished ac Waycross, and t.hac 107 posicions (99 of which would 
be represenced by BRC) would be escablished ac Raceland. CSX and 
BRC accempced Co negociace regarding che proposed transfer, but 
were unable Co reach agreemenc. The maecer was chen submitted to 
arbicraeion. 

On March 23, 1987, the arbicraeion commiccee encered i t s 
opinion and award (LaRocco Award). The commiccee, r e l y i n g 
heavily upon che ICC's 1983 DRGW decision,^ deeermined chat, 
under A r t i c l e I , section 4 of the New York Dock conditions, i c 
had j u r i s d i c C i o n co formulaCe an implementing agreement, and 
chat, pursuant to 49 U.S.C. 11341(a), the inplementing agreement 
would be immunized from c o n f l i c t i n g provisions i n the Rail'.vay 
Labor Act (RLA) and i n e x i s t i n g CBAs. The committee furcher 
deeermined, however, chat, on account of the section 11341(a) 
"necessity* requirement, such an implementing agreement had to 
'reasonably accommodate' e x i s t i n g CBAs and c o l l e c t i v e bargamL^.g 
ri g h t s . * The "reasonable accommodation" formula attained 

Denver and Rio Grande Westem Railroad Companv-Trackaae 
Riches Ovfrr Miaaouri Pacific Railroad Company Between Pueblo :Q 
and -tCanaaa City. MQ. eC a l . . Finance DockeC No. 30000 (Sub-
No. 18) (ICC served Occ. 25, 1983) (QaSM) - r e v d sub nom. 
Broeherhond af LQComotive Enaineera v. ICC. 761 F.2d 714 
(D.C. Cir. 1985), discussed m f r a . ae 10. A few monchs af t e r the 
encry of the conmu.ttee's opinion and award, che D.C. C i r c u i t s 
decision was vaeaeed on procedural grounds i n ICC v. Brotherhood 

nf LncQniQr.iYa Snjineega< -132 u.s. 27o (i987). 
* "[T]h« [seccion 11341la)] exemption i s only criggered 

when neeessrtyy . . . . To the excene chac cerms of c o l l e c t i v e 
bargainin igreemencs and c o l l e c t i v e bargaining r i g h t s do .".Qt 
thwarC or riacantially i.-oede the approved eransaccion, those 

(concir.ued. . . ) 
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parcicular significance on accounc of the committee's fi.^ding 
thac che Orange Book, m explicitly according SCL the righc to 
transfer Orange Book protected employees and their work 
throughoue che SCL syscem, implicitly barred SCL and its 
successors from transferring Orange Book protected emplo-/ees or 
their work beyond the SCL syscem. 

The implemeneing agreemenc thac che commiccee formulaced 
reflecced whae ic considered co be a "reasonable accommodacion" 
of che seccion 113 41(a) immunicy provision with che Orange Book 
agreemenc. Acknowledging seccion 11341(a), e committee 
concluded chac che Orange Book provision barr...ig che transfer of 
the work of covered employees beyond che former SCL syscem 'rr.usc 
be subordinaeed co ehe Carriers' right to engage in che 
auchorized New York Dock eransaccion. Ocherwise, che Carriers 
would be effeecively chwarced from Cransferring a l l the v;aycross 
freighc car heavy repair work co Raceland." LaRocco Award, at 
36-37. But, reflecting its "reasonable accommodacion" scandard, 
che committee ruled ehae che Orange Book provision barri.ng che 
crauisfer of covered employees beyond ehe former SCL syscem would 
noe be chus subordinaeed. '"Unlike ehe work, che Orange Book 
limicacion on cransferring covered enqployees ehroughoue che SCL 
syscem can be reasonaibly accommodaeed wieh che eransaccion. 
Permitting Orange Book covered workera to be tramsferred only 
throughout the SCL (aJssent a voluntary agreement with che 
Organization) will only slightly iitqpair the transaction -while 
preserving the essence of ehe Orange Book pursuant to Seccion 3 
of ehe Witw York Peek condicions." LaRQCCQ Awagd> at 37. 

Accordingly, the committee, in formulating an implemeneing 
agreement, directed the pareiea eo adopt the implementing 
agreement that had been proposed by CSX, subject to chis one 
significant exception: ehae Waycross employees covered by the 
Orange Book could not be compelled to tranafer to Raceland. 

In csx Cora.-OQntrol-Cheaaie and Seaboard C.L.I.. 4 I.C.C.:d 
641 (1988) (Carmen I) . the ICC affirmed in part and reversed i.-. 
part the conmittee'a opinion and award, and remanded co tne 
commietee for further proceedings consistent with che ICC's 
decision. 

*(...continued) 
agreementa and rights are preserved. . . . If feasible, t.-.e 
transaction should reasonaolv accommodate existing collective 
bargaining agreements and colleccive bargaining righcs." 
r.Atiesr.irra Award, at 33 (empnasis added). 
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The ICC affirmed the part of the commietee's opinion and 
award chat approved the rr.ovemenc of the work performed at 
'Waycross. The ICC noced that the commiccee had concluded thac 
"ic had che auchoricy co move boch -vork and employees to 
Raceland, despite pocencially conflicting provisions in the RLA 
and the Orange Book Agreemenc ('che ICC has emphasized that a 
eransaccion hurdles a l l legal obscacles prevenemg 
i.-nplemencacion, ' a-vard ac 34) . This is a correcc scacement of 
our position and we affirm the commiccee's finding on its 
auchoricy." Carmen I. 4 I.C.C.2d ac 549. The ICC rescaced the 
applicable scandard as follows: 

[T]he carrier is permieeed co carry ouc and fully 
implemene [a eransaccion che Commission has 
auchorized) despice poceneial impedimencs in 
exiseing agreemenes upon compliance 'vich che 
provisions for the proceccion of che righC3 of 
employees coneained in New York Dock or imposed by 
che Coinmission upon che involved eransaccion. As 
che commiccee found, and we agree, ic has che 
auchoricy to override chese obstacles in the 
iirqplementing agreement i t will fashion. 

carman I . 4 I.C.C.2d at 650. 

The ICC reversed the part of the committee's opinion and 
award that created an Orange Book einployees exception to the 
prescribed implementing agreement. The ICC ruled thac che 
committee had erred in fashioning a standard of "slight 
impairment of the transaction* for pennitting a CBA provision to 
conflict with the in^lementation of an approved transaction. 
This "slight iittpairment of che eransaccion" scandard, the :CC 
scaced, coneradicted the correce scandard ("a eransaccion hurdles 
a l l legal obstacles preventing implemeneaeion") , and -̂ ôuld 
effectively undercut the ICC's authorization of che transaction 
ae issue. 

[Elven i f che coraiictee did properly incerprec the 
Orange Book as prohibici-ig che cransfer of 
employees oucside former SCL limics, ics actemptec 
"accommodacion" of this supposed prohibition to 
the proposed tra.'-.saction must be overturned 
because the Cra.rge 3ook agreement as interpreted 
by the committee serves as an impediment to 
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implemeneaeion of a transaction auchorized by th« 
Commission. 

Carmen I. 4 I.C.C.2d ae 649-50. The ICC added chac, even if the 
commiccee'3 "slighe impairmenc of the transaction" standard were 
appropriate, che evidence of record did noc supporc the 
application of chac scandard in che presene circumscances. The 
evidence, che ICC said, escablished chac a prohibicion againsc 
che cransfer of Orange Book proeeeeed employees "imposed a 
significane, if noe insurmouneable, obscacle co implemeneaeion of 
che cransfer." Carmen I. 4 I.C.C.2d aC 649. Accordingly, the 
ICC see aside ehe poreion of che decision holding chac CSX .-nay 
noe require cransfer of employees and remanded the .maecer -vith 
the inscruceion chat such transfers are of course subject to the 
terms set forth in New York Doeic for che proceccion of the 
ineerescs of affeeeed employees. 

rlaaaee Oeeket Ne. 29430 (Sub-Mo. 20). in Norfolk Souehem 
Corc-Conerol-NorgQlk & W. Rv. Co.. 366 I.C.C. 171 (1982) 
(NS Control), Che ICC auchorized Norfolk Souchern Corporacion co 
acquire conerol of che separace railroad syseema of Norfolk and 
Weatem Railway Company (N&W) and Southem Railway Company 
(Southem) . The approval was subject to the New York Dock 
conditions. 

In 1982, when the ICC approved the NS Control transaction, 
each railroad system performed ita own power diatribution -vork. 
On the N&W, power diatribution waa perfonned at an N&W facility 
in Roanoke, VA, by aupervisora who were repreaented by the 
American Train Diapatchera Aaaociation (ATDA), and who were 
covered by an ATDA/N&W CBA. On the Southem, power distribution 
was performed at a Southem facility in Atlanta, GA, by 
supervisors who were considered management, and who, for this 
reason, were neither represented by a union .ior covered b-y a C3A. 

In September 1986, N&W and Southem (hereinafter referred to 
collectively as NS) notified ATDA chac power diseribucion for the 
cwo railroad systems would be consolidated. This consolidati:;n 
would involve the tramsfer of the work performed in the MiW's 
Roanoke facility to the Southern's Aclamta facility, -vhich vould 
thereafter be responsible for power distribution for che •e.'-.tire 
NS syatem. I t was envisioned that the work at the Aclanca 
facility would be perforr.ed by Southern supervisors, and 
therefore would not be subject to a CBA. In a proposed 
implementing agreement, MS offered che N&W supervisors the 
opportunity to recjuest consideration for new supervisor pc?it:^ns 
CO be created on the Southern. MS -was unwilling, ho-vever. 
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assign che transferred Mi',*/ supervisors the same duties ard 
territorial responsibilities they had had on the Mi'̂v. MS and 
.\TDA actemipted to negotiate regarding the proposed conso I i da,-, ion, 
buc they -vere unable co reach agreemenc. T.he maecer -vas then 
submicced co arbicraeion. 

On May 19, 1987, che arbicraeion commiccee encered its 
decision and award (Harris Award). The commiccee, relying 
heavily upon che ICC's 1935 Maine Central decision,' determined, 
m essence, chac, under Arciele I, seccion 4 of the New '/ork Dock; 
condicions, ic had jurisdiccion co formulace an i.-nplemencmg 
agreemenc, and chac, pursuanc co seccion 11341(a), che 
implemeneing agreemenc -vould be immunized from confliccing 
provisions in exiseing CBAs and in che RLA. The committee also 
ruled thae Arciele I, seccion 4 of che New York Dock condicions 
empowered ie eo approve chi* cransfer of work from a loeaeion 
subjece eo a CBA co K. loeaeion noe subjece co a CBA. 
Accordingly, che commiccee adopced, 'vich one minor excepcion, the 
implementing agreemenc ehae had been proposed by NS. 

In Norfolk Souchern Corp.-Control-Norfolk & W. Rv. Co.. 
4 I.C.C.2d 1080 (1988) (Dispacchara 1). che ICC affirmed the 
commiccee" s decision and a-ward. The ICC said chac, under che 
auspices of che section 11341(&) exemption, che mandacory 
arbieration scheme of Article I, section 4 of New York Dock cook 
precedence over RLA procedurea whether asserced independenely or 
based on an exiating CBA. 

Arciele I, seccion 4 <5f New York Dock provides for 
compulsory, binding arbicration cf disputes. I t 
haa long been ehe ICC's view chat private 
collective bargaining agreementa and RLA 
proviaiona muat give way to the iCC-mandated 
procedurea of section 4 when parties are unable to 
agree on changea in -vorking conditiona required to 
implement a tranaaction authorized by the 
Comniaaion. Absent such a resolution, che intent 
of Congress ehae Commission-auchorized 
tranaactiona be consummated and fully implemented 

' Main* C e n t r a l "Railroad Company. Georgia P a c i f i c 
Corporation. Canadian P a c i f i c Ltd. and S p r i n g f i e l d Terminal 
Rai lwav Cotma*nv-P.icTmcion From 49 U.S.C. 11342 and 11343, r ..-.a.-.ce 
Docket No. 3C532 (ICC served Sept. 13, 1985) (Maine C e n t r a l i . 
a f f ' d mmm. aiib nam. RLEA v. :CC. 312 F.2d 1443 (D.C. C i r . II'S''! . 
(Commission order approving transaction and imposing labor 
protection-rather than RLA—governs labor management relations .r. 
implementing approved trarsaccion.) 
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