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sutborlty fom s Beard, 6 ICT, o u coun dait crmblishes o davy 1 edopt the predomimue
eollective basgniniag agreement tims & la efffest in ua &es whars opevRisns o bewg
soordianicd whes consclidatien of sellestve busgaining egreermenty is ascensary In such e ares
10 elTuoct the besnfics of 5 mevger. Whils wbliressrs may conciude et adeption of the
predomisas sgrestacei Makes semme i given tituetinas, UTU hay net explained wity the
astherasar’s fallure o $u soaclvde hore was egregious ertor.

18 RLEA. supra, the court adraonished the [CC 1o refruin frem eppreviag medificadons
that are 8ot accessary for realizatioe of the publis bensfio of the conselidation but are merety
devices o wansier woulth frare employess o their employws. la o appeal. UTU made no offon
to show thal the UP Basarn Distriet collective bargaining agreement is inferior (s the collective
bargaining agreements that i replaced. This s not s sifustien whers the carriar is using New
York Dock as & prataxt (0 s7ply & asw, vaifean collective bargainiag agroacment that is lnforior in
matters such 4 Wage lovels, bensfit brvels, sad working sonditions. (n fact, UP argucs thet (ts
Easiemn Diswict Agresmant is more costy because e eollective bargatning agresmens for the
Denver & Rio Griode Western Railwey Compasy, which wes the othes pre-aerger agreement
that might have been soloctad, e 8 crew coasist provisies more fsvorable 10 the carmer than the
UP Easiern Disgict Agresment.’

For these reasons, UTU has mot shown thet the arbliratos cemmined cgregiows swor i
the consolidation of collective bargalning sgyeements in the 14ub weritonics &
wcccssary for reglipation of the public bonefiis of the sovse! idasion. Met bas UTVU shown that the
arbitraior commined egregious arror is nposiog the UP Easers Distriet colloctive bargelaleg
5 the anifonn agresment for operetions i both of the Hubs. Bocauss UTU has falled
10 oveke cither of these required showisps order e Loer Cirretn sandwrd of review. we decline
1o roview tls Dnding.

D. Haalth Bensflv

UTU challengts e arblorator’s approval of provisioas requiring wopioyess i chaage
thewr health beaellts provider from the DROW Hoepital Associmion © the UP Hospim!
Assocledon. UTU argees thal. (1) tho carvier nsgotiaied issplemeating urrangements with the
carmen. cloricil, asd epgineey crafts chat offered employees u choles of plany and st the same
ehoies saould be evallsdle barw; (2) the withdmwal of enpleyess frem tie DRCW Howpital
Agsociation plan will jecpardics Wt plas; (T) under the DRGW Hospiml Associados plan. the
premiums are $300 lower fior & retired covple wilh no drug lonits; sad (#) health Piriape benefits™
Bve & prodscied snas unde New York Doch. 3

'

" Rcoatioucd)
Desrver Hub b procaecds 1o o/gws that (1) UTU has i offcxt lecknd laaclf bme s sstement thas
s Easeera District A grecament should apply ba both Fh bs, il & alngie onliective bargaining
arorment Lt applisd, sad derslaee (1) oo showld drsatien UTUs 05uak on the conselidatios of
mmwunuuum“cumm
” .

We will sot dismiss UTU's wpument 00 Gieso pounds. Whils UTU™s saemenes in this
povtien of ks petliive arm mat cleny, o flair sadiag of the outire rececd subsined by UTU shows
e it Is iseresed {n preserviag pries cullostve Gights 83 much 25 poselble and that it
tselicves da The comsolidetion of collective agresusenty approved by e asblumtor
would te dewimentl o Gis laserent.

? The schimaior mjesiod die ¢ irler’s sntempt o soduce wals eperiiing casws i the ¥ s
(ond scveral sther changes), sppascady finding Gt crew siae was 8 symemwide “problems™
heving nothlag 1 do with the sniip/ieny of earriers epcrating ls any gives wes prier 1o e
swcger. ;
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UP responds tat UTU waived objection o the change i bealth benefits provider by
failing 10 obyect 10 this change whea the cartier swbmitiad it 10 the asbaratnr. Wo diszgres. On
pege 19 of ks separete submlasion 1 e arbitrator addressing consia commitneny by UP made
during the Merger Proceeding.® UTU argues thae. under our lebor prosective conditions. SP
employees are entided to reeuin thals hosplulizanen and medical cure after the merger. This put
the arblurstor va astiee thet health besefiss were a2 lssus and that UTU desired w0 have aggetiswd
beaclin reralned. Moveover. se explalasd below, dhe 13us of beaith beachits goes 10 the
edequacy of ea inglenenting agvesees llopossd sndar our ifar coaditiess—e Mefter that we
-mu“muuw--m See Norfolk & Wesvern R Ce. v.
Neminz, 404 US. 37 (1971).

s it9 declsion ln CEX~Coanwel-Clussio/Seoboard, npre ssta 8. ths ICC dellaed the
scope of rights, privilages. aad benalits that must be preserved as including hospitalization and
medical cse. 1t did 30 by looking 10 an sesseriel hem of legislative , paragragh 10 of the
Medsl Agrosmeat fop the protection of bobor under the Urben Mase T Moll’il.wdu
set focth la h decisisn (JCC serwed Dec. 7, 1995, sbip op. a8 14-15)

. (1o Noqby:muhh:u‘mm*llh
dopcived during his protectios period, of asy rights, privilages, of benelis
m-ummmwmum
aspliolizarion end mediosl care, fres wensporution for himoel( and his lumity,
sk lowve, continued puus and pacticipation usder any dissbllity or retiremeat
progras, end such swher employvo buacfits a3 Rallreed Retirement, Secial
Sacuriey, Werlonen's Comperantion, and unenployment compensaion, as well as
eny other beaefits © which bz mey be entitad uader the sune conditions o loag
@ such besell) csatinue 10 be sceerded 10 other employees of the baggalning uail,
lnscive service of furioughed as the cass may bu. [Esaphasis added |

Lmyedistely aRar quoting this provision, the ICC sunmarizad las vicw of tighty, privileges, and
benofits by stating (sllp ep. at 15}

We belleve tha: Ahis i compelling svidesce that the term “rights, privileges, and
bencfity” means the “so-talied incldents of employment. o¢ fringe banefite™
Southern Ry. Cs.—Commvel-Conwral of Georgis Ry. Co.. 317 LC.C. 557, 566
(1967, wd does 20t inekade noops o0 desierity provisias.

hbmmwhmmum‘au
which definitivaly govams this casue, beiding (108 F.3d & 1430):

in this cam, e Commission offers s deflahion: “rights. privileges, mnd beneflty”
refers 1o “the incidents of employment, mcifisry columents of friags
bemzfie-=es epprend 1o the weve smiral sepecws of the work liself—pay, ndes
wd wodking condiions.” See Commineion doctyion &t 18, reprimnil bn J A. DT,
And “the insideans of employmsent, ancillary essolunents or friags beasfits” rolons
b9 ampleyees’ vesiad asd sccrwed beecBm, such as lifi mswrance, haspindisaiion
;{-u-u.umu-l-u-h o0 k. 8 |3, regrived m ) A
o

[ ] [ ] L] @
Under the Cotsminaios's tessrprotadon, “xigis, pvileges and
absohasly, ﬂ*&m&.ﬁmu“nmd
“wecemity,” parsumst © whish thers msuxt be & showiag of 8 nexns butweon the changes

sought end the effacmation of aa ICC-approved menction. Under this schems, the
public issre . in sSachantog appreved comolidetions b sunged withoul iy wedue

® Sos Aachument A © Secoed Declavation of Pl C. Thmepoa, Sied Mey $. 1997.
>
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sacrifice of cmplayee leterests. 1n our view. thls is exsctly e was intended by
Ceagrens.

From this delmivon, we believe thas smployees' fights 1o membership ia the DROW Hospita)
mu-p-uwmum-.mmm.
“hosplalizatien and medica) sare.”

UP rasponds that we g upliokd the champs (n lealih bansfies beosue (1) i @ serely
incidental 1o the spproved adopion of a unllorm celiectve barguiting agmement aed (2) ¢
contrary revuls weodkd sostrsvess the Bosed s rfinsd b allow parties 1 “chery plek” among the
provisiens of pre-mecger collecdve baryulaing sgreement provistors.'! Morcovey. UP nows that
e arblrater dechsed in ipess U crewing provisios & sought frer mother collective
Wwanﬁum-wmuwwm

We disegres. Our spproval of a uniform callective bargalolng agrecmcns snd refisel 10
M’hﬂ:’uu*dmmbd.m"ﬂrnmm
o the preservation mum-hﬂﬁmm
sgreementy &5 8 rendt of Jesciea 2 of ow New York Dock lsbov conditions, ss alespresed by the
ICC with s sppeoval of the cowt ia UTU.

UP also arpurs chx UTU spponied sknliar changes of beaefus punsums 1o die sdoption
of eniform agreements io other morger procesdings. Even if UTU did this. however. (s suppon
of such ehanyes i e past weuld ot eiop UTL! bom eppoing o shargs har. A unisn doss
wot walve Iis right 1o preservagion of righa, privileges, and benefiu by falliag 1o amen that right
in priot peocesdiags. Nor does the fact thal i ughe velutarily sgve » in fights,
grivileges and bemefits mcas e it ca be faroed 1 do 50 wlere, 52 bers, e
agresment is lmposed by srbimadon. Ths. o 8 minlmers. 83 UTU contend: and &8 UTU asscrty
UP b doow ib otber Insances, UTU"s mcmbers should heve been affarded the choles of
mrmmwn-mouwm

Ragarding UP's argumest bat e change is boalth benefls Lo overaly Incidowtal, snd Guss
the arms allegsd by UTU Lom the change In health cars peoviders are “entiroly sprcularive.”
there may be cirsumstances i whish s “skaage” in o right. privilege. o bawefit would be 50
incomsequentie] o soasubsteativy that b is really ant 8 sheags a1 ol and may dhus be made
withous caswavesing te reqeirmnl bn M Yerk Dock thet sights, privileges. and benefiy
under pre-exiony collertive berptising agresrenty riart bs pressrved. Hougver, on the recosd
befode W, we coactude tha the arblowtor exoveded by sumsority & ueposiag provisleas requnag
m.muhﬂmuﬂh“ﬂ-q"uﬁ“d
muu-uﬂ-.uﬁyummmn

Thls docinion will ot affoot the quality of e buses vovircamans of te comervatios of
@BOCEY CEIWTH. v i

" ' o
mummm»uwmmuuuwud
umum—-—_t W' ohovedie dacling b review the arwmioe decsion.

" bwﬂu“m.nmw-nﬂhomd
waioas 1o allow Bhe waloas 0 “cherry plak” the bem provisions froo: existisg UP ot SP eollective
burgalaiag sgrements. Merger Procecding, slh» op. l §4-85, 174, ;

&
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2 The say of the implexseaation of the arbliration zward Is vacused

3. This decision is effective en it doar of sorvice.

By the Board, Chairman Margan and Viec Chasrnaa Owes.




April 18, 1997
NYD-217
Mr. J. L. Quilty
General Chairman, TCU
2820 South 87th Avenue
Omaha, NE 68124

Dear Sir:

This refers to your letter of April 15, 1997, your file M-14-9009, requesting to know
exactly what job or jobs in the Cheyenne Service Unit will be absorbing the work of SP
clerical employee J. M. Murphy, presently assigned to the position of Secretary to the
Superintendent at Denver.

Per advice fumished to this office and as noted in the Carrier's Notice, the work of
this position will be distributed to other clerical positions in the Cheyenne Service Unit.
Specifically, these assignments are: Administrative Clerk position held by Patricia A.
Burke: and Administrative Clerk/Steno positions held by Patricia A. Reed and Bernard J.
Busch.

| assume this response will satisfy your concerns. If not, however, please advise.

Yours truly,
(original signed)

D. D. MATTER
Sr. Director Labor Relations/Non-Ops

cc- M. J. L Gobel .
intemational Vice President, TCU
4189 North Road
Moose Lake, MN 55767

Mr. J. P. Condo

International Vice President, TCU
53 W. Seegers Road

Arlington Heights, IL 60005

Mr. R. F. Davis

President, ASD/TCU

53 W. Seegers Road
Arlington Heights, IL 60005

h:\sp\supt\denver2.97




J. L QUILTY OMAHA
Genersl Charrman D. D. DOLAN \ D. R. KINGREY
B. P. WHITACRE ST. LOUIS W E LEE
STEVE METHER H. D. TURPIN LARRY SHIELDS L J. PALMER
Geaeral Secretary- Treasurer Vice Gearrsl Chairmen Vice General Charrman Board of Tiusiees

TRANSPORTATION- COMMUNICATIONS UNION

April 15, 1997
File: M-14-9009

Mr. D. D. Matter

Sr. Director-Labor Relations
Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

Dear Sir:

This has reference to letter dated April 10, 1997, file NYD-
217 serving notice of the Carrier's intent to abolish Secretary to
Superintendent position at Denver, Colorado currently held by J. M.
Murphy.

The Organization needs to know exactly which job or jobs in
the Cheyenne Service Unit would absorb the work of that position.
If you cannot furnish this information, it is our position this is
not a proper notice under the terms of New York Dock.

Please advise a time and date we can discuss this matter.
Very truly yours,

). 1 Lkl

J. L. Quilty
General Chairman

Mr. J. L. Gobel, IVP

Mr. J. P. Condo, IVP

Mr. R. F. Davis, GC -

Mr. Charles Dickman, LC .VICE p

Vice General Chairmen RESIDENT

- LABOR RELATIONS

2820 SOUTH 87TH AVENUE, OMAHA. NEBRASKA 68124 / (402) 3914911
1139 OLIVE BOULEVARD. ROOM $10. ST LOUIS, MISSOURI 63101 / (314) 4363310




April 10, 1897
NYD-217

Mr. Robert F. Davis, President
Allied Services Division/TCU
53 West Seegers Road
Arlington Heights, IL 60005

Mr. J. L. Quilty

General Chairman, TCU
2820 South 87th Avenue
Omaha, NE 68124

Dear Sirs:

Pursuant to Article II-TRANSACTIONS of New York Dock implementing Agreement
No. NYD-217, notice is hereby given of the Carrier's intent to abolish, on or about
June 11, 1997, Position D001-PAD, Secretary to Superintendent, at Denver, Colorado,

currently held by J. M. Murphy. The SP Superintendent’s office at Denver will be closed
and this territory is now under the jurisdiction of the Cheyenne Service Unit. Accordingly,
all of the duties of this position will be absorbed by clerical forces currently assigned in the
Cheyenne Service Unit. By copy of this letter, Ms. Murphy is being fumished a copy of this
Notice, along with a copy of her options as required by New York Dock implementing
Agreement No. NYD-217.

if you have any questions conceming this Notice, please advise.
Yours truly,
(original signed)

D. D. MATTER
Sr. Director Labor Relations/Non-Ops

cc- Mr. J. P. Condo, Int'l President Mr. J. L. Gobel, Int'l Vice President
Transportation Communications Union Transporation Communications Union
53 West Seegers Road 4189 North Road
Arlington Heights, IL 60005 Moose Lake, MN 55767

h:\sp\supt\denver.ntc




June 4, 1997

NYD-217

Mr. R F. Davis Mr. J. L Quilty
President, ASD/ TCU | General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Ariington Heights, IL. 60005 Omaha, NE 68124

Gentlemen:

Pursuant to Atticle II - TRANSACTIONS of implementing Agreement No. NYD-217,
notice is hereby given of the Carrier's intent to implement the iransaction outlined in the

attachec document and transfer all work associated with selected clerical positions within
the SP Engineering Department in Houston, TX, Roseville, CA, San Francisco, CA, West
Colton, CA, Monterey Park, CA, Denver, CO, to various Sr. Administrative Clerk positions
located in Roseville, West Colton, Spring, San Antonio, Portland, Cheyenne and Omaha,
as noted.

It is the Carrier's intention to abolish all positions identified at the locations specified
effective sixty (60) days from the date of this Notice.

Please contact my office if you have any questions regarding this transaction.

Yours truly,

D. D. MATTER
Sr. Director Labor Relations/Non-Ops

Mr. J. P. Condo Mr. J. L. Gobel
" International Vice President, TCU interational Vice President, TCU

53 W. Seegers Road 4189 North Road
Aslington Heights, IL 60005 Moose Lake, MN 55767

h:\sp\data\engineering.ntc
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:

521-52-4324
$23-68-9362

450-64-2066
462-92-9411

i

551-74-7733

561-78-5572
530-26-4342
517-46-2560
571-82-5731

566-80-2622

ragse® x ox =zr
.gﬁ’"‘

doxr
£

LOCATION WORK TRANSFERRED*®

Omaha and Cheyenne
Omaha and Cheyenne

Spring and Ssn Antonio

TITLE

Denver
Denver

Mouston
Houston

Secretary
Secy Division Engr

Head Maternial Clerk
MW General Clerk

Clerk Steno

Clerk Steno
MW Clerk
MW Clerk ;
MW Clerk Steno

Genersal Clerk
MW General Clerk

*Work will be absorbed by the Sr. Administrative Clerk at the location(s) specified.




S3 WEST SEEGERS ROAD
ARLINGTON HEIGHTS, ILLINOS 60005 ' |
$47-981-1290
$47-981-19%0
HOEjan0.com

To: R L. Camp, Director - LR/Non-Ops
From Robert F. Davis, President (PB-97-17)
Re: Steno Clerk Position - West Colton -

Date: June 17, 1997

Mfumrwiewywwinﬁndaeopyofammum?wmbywm
concerning & Steno Clerk Position being advertised as a "UP” Sr. Admin Clerk position in West
Colton. :

mwﬁnmmumu&thm&Wmu@w»mm
posuonlndmplymdvmmenaurpomnwnhadmmmh
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MEMORANDUM

TO: Rebert B. Devia, Presideat-ASD

FROM: Richasd M. Cota, District Chairman 890 '

DATE: June 16, 1997 .
SUBJECT: UP Advertissd Bicno Pesition/West Coliea '

Cuclosed is copy of Clerical Vacancy Notics 20710232, dated June ). 1997, advertising
new position in West Collon. We were infarmed by Mr. John Siciger, Labor Relations,
MbmmbWummﬁhMbswmiWG

Collon. Currcatly the Seno in West Cohon is Ms. Rita Jonos, She wis also axivised that
she will not be considered an incumbent, her position
would be asxigned 1o the UJP caployee. Pleasc

JUN 17 '97 12:09
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June 18, 1997
NYD-217
Mr. R. F. Davis
President, ASD/TCU
53 W. Seegers Road
Arlington Heights, IL 60005

Dear Sir:

Reference your Memo of June 17, 1997, and the attachment to your Memo from
Richard Cota, regarding a Steno Clerk Position in West Colton.

in a Notice dated June 4, 1997, served under the terms and conditions of Article |l -
Transactions of Implementing Agreement No. NYD-217, set forth the Carrier's intent to
abolish positions in the SP Engineering Department in Houston, Roseville, San Francisco,
West Colton, Monterey Park and Denver and, as indicated in the notice, the work of the
positions will be absorbed by various UP Sr. Administrative Clerk positions located in
Roseville, West Colton, Spring, San Antonio, Portiand, Cheyenne and Omaha. The
position occupied by Ms. Rita Jones, M/W General Clerk-Steno at West Colton, is one of
the positions covered in the Notice, which indicates the work will be transferred to
Roseville and West Colton..

The Carrier is not discontinuing an established SP clerical position and simple
readvertising same as an UP position with a different title. The position under notice,
attached to Richard's note to you, is a position that was transferred under an UP Feb. 7
Implementing Agreement from (UP) Stockton, CA to (UP) West Colton, CA. The UP
clerical employee on the position in Stockton opted to take a separation under the UP Feb.
7 Implementing Agreement instead of relocating to West Colton, CA. , ergo, the reason for
the bulletin.

| hope the foregoing ciears up any confusion regarding the Carrier's Notice dated
June 4, 1997, as it relates to Ms. Rita Jones position in West Colton. If you have any
further questions, give me a call.

Sincerely,

(original signed)

Robert L. Camp
Asst. Director Labor Relations/Non Ops




June 23, 1997

NYD-217

i

Mr. R. F. Davis : Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

This has reference to letter dated June 4, 1997, giving notice pursuant to Article Il -
TRANSACTIONS of New York Dock Implementing Agreement No. NYD-217, of the
Camier's intent to abolish Position No. 573 within the SP Engineering Department located
in Roseville, California, on or about August 4, 1997. Please be advised the incumbent on
this position should be A. Macias, Jr. and not P. L. Olson.

if you have any questions conceming this transaction, please contact my office.

Yours truly,

(original signed)

D. D. MATTER
Sr. Director Labor Relations/Non-Ops

cc- Mr. J. P. Condo ; Mr. J. L. Gobel :
international Vice President, TCU International Vice President, TCU
53 W. Somon Road 4189 North Road
Arlington Heights, IL 60005 Moose Lake, MN 55767

_ Incumbent Noted Above
h:\sp\dsta\engineering.amd




UNION PACIFIC RAILROAD COMPANY
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July 16, 1997
NYD-217

Mr. R. F. Davis ‘ Mr. J. L. Quilty
President ASD/TCU : General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue

Arlington Heights, IL 60005 - Omaha, NE 68124

Gentlemen:

Reference our letter dated June 4, 1997, therein serving notice pursuant to Article
Il - TRANSACTIONS of iImplementing Agreement No. NYD-217, of the Carrier's intent to
implement the transaction outlined in the attachment to our letter, covering the transfer of
work associated with selected clerical positions within the SP Engineeririg Department in
Houston, TX, Roseville, CA, San Francisco, CA, West Colton, CA, Monterey Park, CA, and
Denver, CO.

This will serve as a cancellation notice, canceling the abolishment of the MW
General Clerk position at West Colton, incumbent R. C. Jones.

Yours truly,

Dl Wl o

D. D. MATTER
Sr. Director Labor Relations/Non-Ops
cc- Mr. J. P. Condo Mr. J. L. Gobel
Iintemnational Vice President, TCU international Vice President, TCU
S3 W. Seegers Road 4189 North Road
Arlington Heights, IL 60005 Moose Lake, MN 55767
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Transportation « Communications intemational Union - AFL-CIO. CLC <
ALLUED
SERVICES
OMSION

September 22, 1997

ROBERT F. DAVIS
President

TED P. STAFFORD
General Socretary-Treasurer

T.D. Allen .

- s s wmummmlum.
10031 Foothills Boulevard
Roseville, CA 95678

Dear Sir: ; ’—ﬁ7

The job abolishment/transfer of work notice per NYD-217 that was issued by the Carrier on June
4, 1997, indicated that worked performed by the following clerks would be transferred to Roseville,
CA:

P.L. Olson Cletk Steno
W.R. Swayne M/W Clerk
R.D. Tomo
L.P. Wallace
K. Santoyo
S. Twitchell

. R.C. Joaes

lthmww&bu&mdﬁsMwawwmm
position/positions as 000 as possible.

In recent weels, the UP bas been criticized by federal officials for ing their X
In some cases there bas been famal accidents (h:’wthdm mmwma
. hhs.haa e s Davis to review safety relawd
ssoes. repored by The Journal of Commerce compL.ay hire 1
workers by year's end t0 help ease the heavy workload..." oy ——

53 W. Seegers Road * Arington Meights, WMOW-"ﬂm'F&W-“IJO”
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UNION PACIFIC RAILROAD COMPANY

1416 DODGE STREE”

m OMAHA NEBRASKA €870

Ms. C. S. Mora, District Chairman October 20, 1997
Allied Services Division/TCU NYD-217
15 Windstone Court

Sacramento, CA 95831

Dear Sir:

This has reference to your,letierto Mr. Frent Allen, Director-Track Maintenance,
regarding Carrier's notice dated June 4, 1997 /served pursuant to the New York Dock
implementing Agreement No. NYD-217. Your was referred to my office for handling.

\

In response to the opening\pl'riiraph of your letter, you asserted that the June 4,
1997-notice indicated that work performed by the listed clerks would be transferred to
Roseville, indicating that a single position in Roseville would absorb the work of the
positions listed in the notice. If that is what you were implying by your statement, you
either misunderstood the notice as written, or were given incorrect information as to the
intent of the notice.

The June 4, 1997-notice stipulated that the work associated with the selected
positions would be transferred to various existing Sr. Administrative Clerk positions located
in vanous locations. One such location was Roseville. The other locations were Spring,
TX, San Antonio, TX, Portland, OR, Cheyenne, WY, Omaha, NE and West Coliton, CA.
To my knowledge, the Carrier acted on the notice as issued, and as indicated in your
letter, Linda Wallace absorbed the duties in Roseville.

if you need additional information, please give me a call on Omaha Ext. 271-2237.

Sincerely,

Asst. Director Labor Relations/Non Ops

cc. Trent Allen - Roseville
Sue Gottschalk - MC3300
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July 16, 1997
NYD-217

Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue

Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Pursuant to Article Il - TRANSACTIONS of Implementing Agreement No. NYD-21 7,
notice is hereby given of the Carrier's intent to transfer work associated with the SP MW

General Clerk position within the SP Engineering Department at West Colton, CA, with that
of the UP Engineering Services Department at West Colton, CA, as follows:

Incumbent SS# Position Effective
R. C. Jones §58-80-1147 MW General Clark Sept. 15, 1997

It is the Carrier's intention to eliminate the aforementioned MW General Clerk at
West Colton and transfer the work to a new Sr. Admin. Clerk position to be established at
West Colton, CA, effective September 16, 1997.

Please contact this office if you have any questions regarding this transaction.

Yours truly

) M.

D. D. MATTER
Sr. Dvector Labor Ralations/Non-Ops

cc- Mr. J. P. Condo Mr. J. L. Gobel
Iinternational Vice President, TCU internaiiona! Vice President, TCU
53 W. Seegers Road 4189 North Road
Arlington Heights, IL 60005 Moose Lake, MN 55767

h:ep\datalengr3.ntc




June 23, 1997
NYD-217

Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentiemen:
Pursuant to Article Il - TRANSACTIONS of New York Dock Implementing Agreement
No. NYD-217, notice is hereby given of the Carrier's intent to abolish the positions

identified below within the SP Operating Department located in Houston, Texas, on or after
August 22, 1997:

Location incumbent Position

Houston K R. Holloway Position 632
Houston S. Pappas Position 630

The duties of these positions will be transferred to UP clerical employees in the Livonia,
Houston, East Texas, St. Louis, Kansas City, North Little Rock, Wichita, Ft. Worth, San
Antonio and Tucson Service Units.

If you have any questions conceming this transaction, please contact my office
Yours truly,
(original signed)

D. D. MATTER
Sr. Director Labor Relations/Non-Ops

cc- Mr. J. P. Condo Mr. J. L. Gobel
. Intemational Vice President, TCU International Vice President, TCU
53 W. Seegers Road 4189 North Road
Arlington Heights, IL 60005 Moose Lake, MN 55767

incumbents Noted Above
h:\sp\data\opersting .ntc




February 18, 1998
NYD-217

Mr. R. F. Davis .
President ASD/TCU

53 W. Seegers Road
Arlington Heights, IL 60005

Gentlemen:

Mr. J. L. Quilty

General Chairman, TCU
2820 South 87th Avenue
Omaha, NE 68124

Pursuant to Adicle 1I-TRANSACTIONS of implementing Agreement No. NYD-217,
notice is hereby given of Carrier's intent to abolish the positions identified below at the

Englewood Yard, Houston, Texas, on or about April 19, 1998:

Position

GEB #602
GEB #603
GEB #604
GEB #605
GEB #6026
GEB #607
GEB #608
GEB #610
GEB #611
GEB #612

Incumbent

J. Pierce
/H. F. Calvert
V. F. Copeland
V. M. Anderson
J. Dunlap
L. Sims

v
v
/

+ Y. Urbina

‘8. S. Smith -
J. Marroquin
¢« J. Szush

Please feel free to contact my office if you have any questions conceming this

transaction.

Yours truly,

(original signed)

D. D. Matter
Sr. Director Labor Relations/Non-Ops

Mr. J. P. Condo
international Vice President, TCU

53 W. Seegers Road
Arlington Heights, IL 60005

h:sp\data\snglewd2.ntc

Mr. J. L. Gobel

international Vice President, TCU
4189 North Road

Moose Lake, MN 55767
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Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU

53 W. Seegers Road ' 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Pursuant to Article lI-TRANSACTIONS of Implementing Agreement No. NYD-21 P
notice is hereby given of Carrier's intent to abolish the position identified below at the

Hardy Street Locomotive Plant, Houston, Texas, on or about April 5, 1998:
Position Title Incumbent
T380 Steno J. L. Miller
It is the Carriers intention to eliminate this SP Hardy Street Locomotive Plant
position and transfer the work to one (1) new position in the UP Locomotive Diesel Facility,

at Settegast Yard, Houston, Texas. Reference the attached docurnent for hours, rest days,
rate of pay, etc.

Please feel free to contact my office if you have any questions concerming this
transact:on.

Yours truly,

e =

D. D. Matter
Sr. Director Labor Relations/Non-Ops

Mr. J. P. Condo Mr. J. L. Gobel

International Vice President, TCU International Vice President, TCU
53 W. Seegers Road 4189 North Road

Arlington Heights, IL. 60005 Moose Lake, MN 55767

h:\sp\data\hstnioco.ntc
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June 24, 1998
NYD-217

Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Pursuant to Adicle 1I-TRANSACTIONS of Implementing Agreement No. NYD-217,
notice is hereby given of Carrier's intent to abolish the position identified below at the

Hardy Street Locomotive Plant in Houston, Texas, on or about August 25, 1998:

Position Incumbent
T238 Roundhouse Clerk G. L. Dixon

It is the Carrier's intent to eliminate this position and transfer the work to the UP
Locomotive Diesel Facility at Settegast Yard, Houston, TX, and establish one (1) new
position. Reference the attached document for hours, rest days, rate of pay, etc.

Please contact my office if you have any questions regarding this transaction.
Yours truly,

KoM atb

D. D. Matter
Gen. Director Labor Relations

Mr. J. P. Condo Mr. J. L. Gobel

Iintemational Vice President, TCU Interational Vice President, TCU
53 W. Seegers Road 4189 North Road

Arlington Heights, IL 60005 Moose Lake, MN 55767

h:\sp\data\houstonioco.ntc




Title: Control Center Supervisor
Hours: 11:00 PM to 7:00 AM
Rest Days: Friday & Saturday
Location: Settegast Yard
Typing Requirement:  35wpm

Description:

Compile and prepare reports, charts, graphs, spreadsheets, statistics and
locomotive data. Must be able to interface with field and headquarters Mechanical and
other Company personnel to coordinate the efficient and timely preparation of information
and reports for our locomotive fleet. Must be able to perform work requirements to meet
daily deadlines. Assist in monitoring various measurements within Department. Must
handle telephone or other inquiries from customers both internal and external in a
courteous and friendly manner. Must be proficient in us of PC's, PC software and UP
mainframe systems including but not limited to: IMSOMH, TCS, RYM, LIS, LMS,
TSOOMH, ACCESS, POWERPOINT, HARVARD GRAPHICS, WORDPERFECT, WORD,
EXTRA, etc., Proficient job performance requires extensive mechanized data retrieval from
mainframe and PC database. Must be skilled in grammar, punctuation, spelling and
letter/report formal skills. Must have proven administrative and communication skills, both
written and verbal.




UNION PACIFIC RAILROAD COMPANY

AuguMm

NYD-217
CORRECTION

Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU General Chairman, TCU
53 W. Seegers Road 2820 South 87th Avenue

Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Reference my letter dated July 27, 1998, pursuant to Adicle II-TRANSACTIONS of
implementing Agreement No. NYD-217, wherein notice was given of Carrier's intent to
abolish the positions identified below at the Hardy Street Locomotive Facility, Houston,
Texas, and transfer the work to the Settegast Diesel Facility, on or about September 27,
1998. Please adjust your records to reflect the following highlighted revision:

Position Incumbent

329 - Utility Clerk E. M. Abbs
331 - Utility Clerk R. J. Punch
R329 - Utility Clerk A. V. Stewart

Work of these positions will be absorbed by existing clerical assignments at the
Settegast Diesel Facility, as follows:

Position Incumbent

003 - Supv Admin Proc Bobbie Smith
004 - Valuation Data Clerk Janice L. Miller
002 - Steno Diesel Clerk Reva M. Null

If you have any questions regarding this transaction, please contact my office.

Yours truly,

\

D. D. Matter
Gen. Director Labor Relations/Non-Ops

Mr. J. P. Condo Mr. J. L. Gobel
Interational Vice President, TCU international Vice President, TCU
53 W. Seegers Road 4189 North Road

Arlington Heights, IL 60005 Moose Lake, MN 55767
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July 27, 1998
NYD-217

1496 DOOGE SYREF"

Mr. R. F. Davis Mr. J. L. Quilty
President ASD/TCU : General Chairman, TCU
53 W. Seegers Road ; 2820 South 87th Avenue
Arlington Heights, IL 60005 Omaha, NE 68124

Gentlemen:

Pursuant to Adicle I-TRANSACTIONS of Implementing Agreement No. NYD-217,
wherein notice was given of Carrier’s intent to abolish the positions identified below at the
Hardy Street Locomotive Facility, Houston, Texas, and transfer the work to the Settegast
Diesel Facility, on or about September 27, 1998:

Position Incumbent

329 - Utility Clerk E. M. Abbs
331 - Utility Clerk R. J. Punch
004 - Utility Clerk A. V. Stewart

Work of these positions will be absorbed by existing clerical assignments at the
Settegast Diesel Facility, as follows:

Position Incumbent

003 - Supv Admin Proc Bobbie Smith
004 - Valuation Data Clerk Janice L. Miller
002 - Steno Diesel Clerk Reva M. Null

If you have any questions regarding this transaction, please contact my office.

Yours truly,

aornadie

D. D. Matter
Gen. Director Labor Relations/Non-Ops

Mr. J. P. Condo Mr. J. L. Gobel

Intemational Vice President, TCU International Vice President, TCU
53 W. Seegers Road 4189 North Road

Arlington Heights, IL 60005 Moose Lake, MN 55767

h:\sp\data\hardyst2.ntc
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ARBITRATION PURSUANT TO
ARTICLE I, SECTION 4, OF THE
NEW YORK DOCK CONDITIONS

t't..'."t'.tt'.itt
In the matter of arbitration between

United Transportation Union and
Brotherhood of Locomotive Engineers

-and-

CSX Transportation, Inc.
"""".'00.0'."0

* % ¢ % % % ¢ % %0

Backaground

CSX Transportation, Inc. (hereinafter referred to as CSXT or

the Carrier) is a Class I railroad that has evolved from the
merger and acquisition of some eleven (11) railroads and their
subsidiaries pursuant to the authorization of the Interstate
Commerce Commission (hereinafter referred to as the ICC). Since
1962, the Baltimore & Ohio Railroad (hereinafter referred to as
-he B&O) and the Chesapeake & Ohio Railroad (hereinafter referred
o as the C&O) have been commonly controlled and managed. These
-railroads and some subsidiaries comprised the Chessie System,

:nc. The Chessie System, Inc. also controlled the Western
Maryland Railway Company (hereinafter referred to as the WM).

In 1980, the Chessie System, Inc. and the Seaboard Family
Lines, Inc. were merged to form CSX Transportation, Inc. The ICC
approved this merger in Finance Docket No. 28905. In this same
Finance Docket, the ICC also authorized the CSX Corporation to
control the Richmond, Fredericksburg & Potomac Railroad

(hereinafter referred to as the. RF&P) through stock ownership.




In 1983, through a Notice of Exemption, the ICC authorized
the B&O to operate the railroad properties of WM as part of the
B&O system. (Finance Docket No. 30160). In 1987, the ICC issued
another Notice of Exemption in Finance.Docket No. 31033 merging
the B&0O into the C&0. As a result of this merger, the B&0O ceased
to exist as a separate corporate entity. In 1987, the ICC also
authorized the merger of the C&O into CSX in Finance Docket No.
31106. In 1988, the ICC authorized the merger of the WM intc CSXT
(Finance Docket No. 31296). In 1992, the ICC authorized CSXT to
operate the properties of the RF&P in the name and for the
account of CSXT (Finance Docket No. 32020).

It should be noted that with the exception of the seminal
1980 merger between the Chessie System, Inc. and the Seaboard
Coast Line lndustries, Inc., all these other mergers were exempt
¢rom prior ICC approval. In all of these Finance Dockets, the ICC
imposed the labor protective conditions set forth in New York
Rock Railwav-Control-Brooklyn Eastern District Terminal, 360 ICC
60, (1979) (hereinafter referred to as the New York Dock

~ . > ,.

This arbitration under Article I, Section 4, of the New York

Rock Conditions emanates from a January 10, 1994 notice that the
Carrier served on four (4) United Transportation Union (JUTU)
General Committees of Adjustment and three (3) Brotherhooci of
Locomotive Engineers (BLE) General Committees of Adjustwent. The

Carrier claims that this notice was served in accordance with

Article I, Section 4, of the New York Dock Conditions. The




Carrier contends that this New York Dock notice was served
pursuant to ICC Finance Dockets 28905, 30160, 31033, 31106,
31296, 31954 and 32020.

The January 10, 1994, notice advised the affected UTU and
BLE General Committees of Adjustment that CSXT intended to fully
transfer, consolidate and merge the train operations and
associated work force on the former WM, RF&P and a portion of the
former C&O in the area between Philadelphia, PA., Richmond, VA.,
Charlottesville, VA., Lurgan, PA., Connellsville, PA.,
Huntington, W. VA. and Bergoo, W. VA. This proposed consolidation
would include all terminals, mainlines, intersecting branches and
subdivisions located in this territory between southern
Pennsylvania and southern Virginia. This territory would be known
as the Eastern B&0 Consolidated District. It would encompass

seven (7) existing seniority districts for train service

employees and five (5) existing seniority districts for engine

service employees.

The January 10, 1994, notice also advised the UTU and BLE
General Committees of Adjustment that the aforementioned
operations on the C&O, WM and RF&P would be merged into
operations on the former Baltimore and Ohio Railroad and the
affected train and engine service employees would be governed by
the existing collective bargaining agreements on the former B&O
applicable to train and engine service employees. Additionally,
CSXT proposed that the working lists of the separate districts

protecting service in this territory would be merged, including




establishment of common extra boards to protect service out of
the respective supply points that would be maintained.

The notice outlined six (6) initial operational changes that
the Carrier intended to make in order to facilitate the proposed
transfer, consolidation and merger. However, CSXT subsequently
withdrew its proposal requiring the Keystone Subdivision to
protect certain service west of Cumberland. The Carrier suggested
that a meeting be held on January 20, 1994, to commence
negotiations for an implementing agreement pursuant to Article I,
Secrion 4, of the New York Dock Conditions.

CSXT estimates that forty-five (45) train and engine
positions would be abolished and forty-three (43) new positions
would be created as a result of this consolidation. Some

positions will be established at new locations. The Carrier

assercs that no train or engine service employees will be

furloughed as a result of the coordination. However, the
Carrier‘'s proposal will result in the closing of a number of
supply points on the former CeO, B&O and WM. Reporting points
would also change for some train and engine service employees.
One seniority district would be created for the proposed Eastern
B&O Consolidated District.

On February 10, 1994, the parties met to discuss the
Carrier’s January 10, 1994, notice. The UTU and the BLE took the
position that the notice was improper for a myriad of reasons.
They claimed that the proposal was improper because it would

cause changes in the rates of pay, rules and working conditions




in existing collective bargaining agreements without compliance
with the Railway Labor Act. They further asserted that the
proposal did not involve a "transaction" under the New York Dock
Conditions. Moreover, the UTU and BLE complained that the notice
failed to specifically relate any of the proposed changes to the
individual Finance Dockets cited by the Carrier. They also
claimed that the proposal was not permitted by the Interstate
Commerce Act and had no relation to the merger dating back to
1980 between the Chessie System, Inc. and the Seaboard Coast Line
Industries, lnc. because no properties of the former Seaboard
Coast Line were involved in the proposed changes. The Unions
asked the Carrier to withdraw its January 10, 1994, notice but it
refused to do so.

On February 25, 1994, CSXT submitted a proposed implementing
agreement to the BLE and UTU involving the properties of the
¢ormer B&0O, C&0, RF&P, and WM it wished to merge. The Unions
reiterated their objections to the notice and declined to meet to
discuss the Carrier’'s proposed implementing agreement. On March
25, 1995, CSXT insisted that its notice was proper and legal and
suggested that the parties proceed to arbitration pursuant to

Arzicle I, Section 4, of the New York Dock Conditions.
The BLE and UTU General Committees of Adjustment agreed to

participate in the arbitration requested by CSXT while reserving

their rights to challenge the January 10, 1994, notice as
improper and procedurally infirm; and that there was no legal

basis or authority for the changes proposed in the notice. The




Unions maintained that these arguments, among others, would be
presented to the New York Dock arbitrator.

On September 23, 1994, the National Mediation Board
designated the undersigned as Arbitrator of this dispute. The
parties submitted extensive Submissions and a plethora of
evidence in support of their respective positions. A hearing was
held on March 28, 1995, in Washington, D.C. Based on the
extensive evidence and arguments advanced by the Unions and CSXT,

this Arbitrator hereby addresses the issues submitted to him.

Eindings and Opinion

The ultimate question before this Arbitrator is whether the
Carrier’'s proposed implementing agreements with the United

Transportation Union and the Brotherhood of Locomotive Engineers

comport with Article I, Section 4, of the New York Dock labor

protective conditions. However, before reaching that paramount

queszion, the Unions have presented several threshold issues that
must be addressed. As noted heretofore, when the Unions agreed to
CSXT's invocation of arbitration, they specifically reserved
their right to submit these issues to the Arbitrator appointed
pursuant to Article I, Section 4, of the New York Dock

It is a universally accepted principle that Arbitrators
appointed pursuant to Article I, Section 4, of the New York Dock
Conditions serve as an extension of the ICC. Since these

Arbitrators derive their authority from the ICC, they are duty




bound to follow decisions and rulings promulgated by the ICC. The

ICC has suggested that New York Dock Arbitrators should initially
decide all issues submitted to them, including issues that might
not otherwise be arbitrable, subject, of course, to ICC review.
Consistent with that mission, the undersigned Arbitrator

hereinafter addresses the issues advanced by the UTU and BLE.

A "transaction” is defined as any action taken pursuant tc a
Commission authorization upon which New York Dock Conditions have
been imposed. The Unions stress that CSXT is the moving party in
this arbitration. Therefore, according to the Unions, CSXT must
prove that there is a causal nexus between an ICC approved
transaction and the operational changes it wished to make on the
C&0, B&O, WM and RF&P railroads.

Rather than demonstrate this requisite causal relationship,
the Unions contend that the Carrier merely listed seven Finance
Dockets in its purported January 10, 1994, notice and explained
eight (now seven) changes it wished to implement without
identifying whether any of the particular Finance Dockets bear
any relationship to any of the proposed changes. For these
reasons, among others, the Union submits that CSXT has not
submitted a proper and valid New York Dock notice for this
Arbitrator’s consideration.

In CSX Corp, - Control - Chessie Svstem, Inc. and Seaboaxd
Coast Line Indus.. Inc., 8 I.C.C. 2d 715 (1992), the ICC set

7




forth guidelines to determine when a proposed coordination
constitutes a "transaction" under New YOork Dock. In that
proceeding, CSXT proposed to abolish four dispatcher positions at
Corbin, Kentucky and transfer this work to management positions
in Jacksonville, Florida. CSXT served this notice under the
authority of Finance Docket No. 28905 which the ICC had approved
in 1980, eight (8) years prior to the proposed transfer of these
dispatcher positions. The American Train Dispatchers Association
(ATDA) refused to agree to an implementing agreement and one was
imposed by a New York Dock Arbitrator. The ATDA appealed the
Arb:trator’s Award to the ICC arguing that the change proposed in

1988 occurred too long after imposition of New York Dock

The ICC rejected the ATDA’'s argument and found that the
e.gn: (B8) year lapse between its imposition of New York Dock
.abcr protective conditions in Finance Docket No. 28905 and the
rreposed transfer of dispatching functions in 1988 did not, by
izself, render the proposal improper. The ICC explained that the
re.evan: i1nquiry is not the passage of time but whether the
cocrdinazion “reasonably flowed® from the control transaction
tha: had been approved in 1980. The ICC declared that approval of
a principal transaction extends to and encompasses subsequent
sransactions that are directly related to and fulfill the
purposes of the principal transaction. The ICC did caution,

however, that there must be a direct causal connection between

the earlier merger transaction and the subsequent operational




changes sought to be implemented by a carrier.
It is instructive to note that in 1980, the ICC authorized
the CSX Corporation to control the RF&P in Finance Docket No.

28905. In 1987, the ICC approved the merger of the B&0 into the

C&0 in Finance Docket No. 31033. and the merger of the C&0 into

CSX (Finance Docket No. 31106). In 1988, the ICC sanctioned the

merger of the WM into CSXT which had been formed in 1987 (Finance
Docket No. 31296). And in 1992, the ICC authorized CSXT to
operate the properties of the RF&P (Finance Docket No. 32020).
All these Finance Dockets were cited by the Carrier in its
January 10, 1994, notice to the UTU and BLE.

In this Arbitrator’s opinion, the operational changes
proposed by the Carrier in its January io, 1994 notice directly
related to and flowed from the aforementioned transactions that
were authorized by the ICC. Were it not for the ICC permission in
shose Finance Dockets, CSXT would have no authority to merge the
3&0, &0, WM and RF&P territories into a single, discrete rail
¢reight operation. To this Arbitrator, there is a direct causal
relation between the mergers and coordinations sanctioned by the
ICZ :n the Finance Dockets cited in the Carrier’s January 10,
1994, notice and the operational changes it sought to implement

on the former B&O, C&O, WM and RF&P properties. Accordingly, that

proposal constituted a "transaction" as defined in Article I,

Seczion 1l(a), of the New York Dock Conditions.




Article I, Section 3., of Eﬂ!.!ﬂxk_ﬂa:k Provides as follows:

The rates of pay, rules, working conditions
and all collective ning and other
rights, Privileges and benefits (including
continuation of pension rights and benefits)
of Railroad‘'s employees under applicable laws
and/or existing collective bargaining
agreements or otherwisge be preserved
unless changed by future collective
bargainzng agreements or applicable Statutes.

n 1w . g S - :
%mmmm 982 F.2d 806
(1993), the United States Court of Appeals for the District of
Columbia Circuit ruled that Section 11347 of the Interstate
Commerce Act -£.C. 11347) mandates that rights, Privileges
and benefits afforded employees under existing collective
bargaining agreements mus* be pPreserved. The Court remanded the
case to the ICC to define *"rights, Privileges and benefits." The
ICC has not Yet rendered a ruling in that remanded Proceeding.
The Unions argue that until the ICC defines what is meant by
the °rights, Privileges and benefits* language of Section 405 of
the Rail Passenger Service Act, which has been incorporated into
Section 11347 of the Interstate Commerce Act, this Arbitrator
lacks authority to grant CsxT the right to modify or eliminate

existing collective bargaining agreements.

10




Although the ICC has suggested that New York Dock
arbitrators address all issues submitted to them, subject to its
review, clearly it would be inappropriate for this Arbitrator to
determine what was intended by the statutory language "rights,
privileges and benefits" in Section 405 of the Rail Passenger
Service Act. In Executives, the Court of Appeals for the D.C.
Circuit specifically remanded this determination to the ICC.

Therefore, it would be totally inappropriate for this Arbitrator

to offer an opinion on the scope of this statutory language and I

expressly decline to do so.

Addressing the facts extant in this particular proceeding,
it appears that there would be several significant changes in the
‘working conditions of train and engine service employees affected
by the Carrier’s proposal. For instance, their current seniority
districts will be expanded to include all of the C&0, B&0O, WM and
AF&P territory to be coordinated. Also, the crew reporting points
will be expanded to include all reporting points in this combined
seniority district. Many present supply points will be eliminated
for these employces. Aqd those employees now working under the
cao,'wn and RF&P schedule agreements will be placed under B&O
schedule agréement.. Additionally, some employees will have their
representation changed from the UTU to the BLE.

While these are indeed not insignificant changes for many
train and engine service employees in the territory to be

coordinated, nevertheless similar changes are not uncommon in

many New York Dock implementing. agreements. Several New York Dock

11




Arbitrators have imposed implementing agreements placing
employees under a different collective bargaining agieement.
Moreover, numerous CSXT employees have been transferred to other
railroads with different agreements pursuant to ICC implementing
agreements. It should be noted that representation changed for
many employees when the B&o‘Central District was created.
Moreover, crew repor:ting points and seniority districts have been
changed and expanded as a result of ICC authorized mergers and
consolidations. CSXT's current proposed coordination is not
markedly different from other mergers and coordinations approved
by the ICC or by Arbitrators acting under the authority of the
b § i
III. Does Section 11341 (a) of the Interstate Commerce Act

W

Seczion 11341(a) of the Interstate Commerce Act (49 U.S.C.
2341 (a)) exempts 2 carrier from the antitrust laws and all other
.aw, :ncluding State and municipal law, as necessary to let it
carry out a transaction approved by the ICC under Chapter 113 of
the Inzerstate Commerce Act (49 U.S.C. section 11301 et seq.) In
Nozial W \'4
o.spaschers et al., 499 U.S. 117 (1991), the United States
Supreme Court ruled that the Section 11341 (a) exemption "from all
other law® includes a carrier’'s legal obligation under a
colleczive bargaining agreement when necessary to carry out an

ICC-approved transaction. The Supreme Court concluded that

obligations imposed by laws, such as the Railway Labor Act, will

12




not prevent the efficiencies of rail consclidations from being
achieved.
The Unions contend that this exemption applies only when it

is necessary to carry out a transaction approved by the ICC. They

maintain that the exemption doee not apply when the ICC exempts a

railrcad from review and approval pursuant to Section 10505 of

the Interstate Commerce Act (49 U.S.C. 10505). All of the
transactions cited by CSXT in its January 10, 1994, notice, with
the exception of the 1980 seminal transaction in Finance Docket
No. 28905, involved exemptions under Section 10505 rather than
approvals under Chapter 113. Therefore, the Unions assert that
the Section 11341 (a) exemption from "all other law" is
inapplicable to these transactions.

In the light of the Supreme Court’s unambiguous decision in
Train Dispatchers, it cannot be gainsaid that the ICC may exempt
transactions approved under Section 11341(a) from the RLA, and
collective bargaining agreements entered into thereunder, when
this 15 necessary to carry out a transaction approved by the ICC.
The ICC has ruled that this authority extends to Arbitrators when

they are working under the delegated authority of the ICC (See

-~

Coast Line Industries, 8 I.C.C.2d 715 (1992]). Moreover, several
Arbitrators under Article I, Section 4, of New York Dock have
concluded that they have the authority to override existing
collective bargaining agreements if they are an impediment to

carrying out an approved transaction.

13




At issue here is whether the Section 11341 (a) exemption from
the RLA and collective bargaining agreements subject to the RLA
also applies to transactions exempt from ICC review and approval
under Section 10505 of the Interstate Commerce Act. A literal
reading of Section 11341 (a) would seem %o support the Unions’
argument that the exemption from other laws does not apply to
transactions exempt from ICC approval. However, the ICC has

concluded that it has the authority under both Section 11341 (a)

and Section 11347 of the Interstate Commerce Act to modify

collective bargaining agreements under the RLA when they are an
impediment to a merger. (See CSX Corporation -- Control --
Chessie System, Inc. and Seaboard Coast Line Industries, Inc., 6
ICC 24 715 [1990])). This is the so-called ICC "Carmen II"
decision. The Court of Appeal for the D.C. Circuit deferred to
the ICC’'s judgment in Executives.

As noted at the outset of this proceeding, Arbitrators
aczing under the authority of the ICC must adhere to ICC rulings
and decisions. In the aforementioned Carmen II decision, the ICC
expressly stated that Arbitrators appcinted under the New York
Dock conditions have the authority to modify collective
bargaining agreements when necessary to permit mergers. Thus,
this Arbitrator has the authority under both Section 11341 (a) and
11347 to modify existing collective bargaining agreements if this
is necessary to carry out the coordination proposed by CSXT in

its January 10, 1994, notice.




When the CSXT served its January 10, 1994, notice on the UTU

and BLE, it cited seven (7) Finance Dockets that the ICC had

either approved or exempted from prior approval and regulation.
The Unions contend that there is no statutory or other legal
basis or precedent for combinations cf multiple approved or
exempt transactions. This Arbitrator must respectfully disagree
with the Unions’ contention, however.

It is true that Section 11341 (a) of the Interstate Commerce
Act refers to "the transaction" in the nihgulnr. Nevertheless,
the Carrier’s reference to multiple Finance Dockets does not
appear to be barred by the Interstate Commerce Act, ICC
decisions, or the New York Dock Conditions. It is noteworthy that
all of the cited Finance Dockets apply to CSXT's control of the
four (4) properties it now wishes to consolidate. Moreover, the
ICC 1mposed the same labor protective conditions in each of those
transac:zions. Also, for many years, CSXT and its predecessor
railroads have served notices under New York Dock and other ICC
labor protective conditions listing multiple Finance Dockets.
Evidently, neither the affected rail labor organizations nor the

CC took any exception to this practice.

For all the foregoing reasons, this Arbitrator finds that it
was not improper for CSXT to reference a combination of seven (7)
Finance Dockets in its January 10, 1994, notices to the UTU and

BLE.




In Dispatchers, the Supreme Court declared that the Section
11341 (a) exemption is applicable only when it is necessary to
carry out an approved transaction. The Court ruled that the
exemption can be no broader than the barrier which would
otherwise stand in the way of implementation. The ICC advocated a
similar limitation in Carmen II. The ICC assumed that any change
in collective bargaining agreements will be limited to those
necessary to permit the approved consolidation and will not
undermine labor’s rights to rely primarily on the RLA for those
subjects traditionally covered by that statute.

The Unions argue that the changes now proposed by CSXT are
not necessary to carry out the Finance Dockets cited in the
Carrier’s January 10, 1994 notices in view of the actual
sransacz:ons involved in those Finance Dockets; the lack of any
relationship between the proposed changes; and the years that
have passed since those ICC decisions.

CSXT has convinced this Arbitvator that it is necessary to
cninge the seniority districts of the train and engine service
employees affected by its proposal if the territory of the
erstwhile C&O, B&O, WM and RF&P to be coordinated is to be run as
a distinct and unified rail freight operation. Were the Carrier
required to continue operating this territory as four separate
railroads each with its own work force and seniority district the

operating efficiencies contemplated by the coordination would be

sllusory. According to the Ca:ricr. the proposed consolidation of
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the present four seniority districts into a single seniority
district will eliminate some train delays and will promote more
efficient manpower utilization. To achieve this enhanced
efficiency it is necessary to eliminate the current seniority
districts on the affected territory and create a single seniority
district.

CSXT also contends that to achieve the enhanced operating
efficiency intended by its proposed consolidation some crew
supply points will have to be closed, such as Hanover, PA,
Charlottesville, VA and Haggerstown, MD for freight train
operations. These changes, in conjunction with the establishment
of Richmond as a common supply point for train service crews,
will improve manpower utilization, according to the Carrier,
since excess RF&P train and engine service employees at Richmond
will be able to supplement the B&O, WM and C&0 crews who now
operate there. Again, it appears that it will “z necessary to
close some former crew supply points in order to achieve the
efficiencies contemplated by the proposed consolidation.

It must be stressed that employees working in the
consolidated territory will continue to receive the same wage
rates and benefits that they currently receive. Except for the

elimination of their current seniority districts and the closing

of some supply points for crews, the present collective

bargaining agreements on the B&O, C&0, WM and RF&P will be
continued unchanged. This transaction therefore will not result

in a mere "transfer of wealth® from these employees to CSXT which

17




the D.C. Court of Appeals found impermissible in Executives.
Rather, the savings will be achieved from better utilizac.ion of
equipment, facilities and manpower. Also,.CSXT will not be
obligated to hire additional train and engine service employees
due to its more efficient use of employees on the combined
territory. Moreover, CSXT estimates that train delays will be
greatly reduced. Thus, in this Arbitrator’s opinion, the
transaction itself will yield enhanced efficiency independent of
any modifications in the present collective bargaining agreements

on the B&O, C&0, WM and RF&P.

ef properties that are already subject to earlier
implementing agresments?

In 1983, the UTU and the BLE executed implementing
agreements after the B&O received permission to operate the
properties of the Western Maryland in Finance Docket No. 30160.
in 1992, the UTU and the BLE executed implementing agreements
afzer the CSXT acquired the rail assets and operations of the

RF&P in Finance Docket No. 31954. Those implementing agreements

provided that "they shall remain in full force and effect until

revised or modified in accordance with the Railway Labor Act."
According to the Unions, those implementing agreements are
st:l]l in effect since they were never revised or modified
pursuant to the RLA. The Unions maintain that the Carrier has no
right to re-coordinate the properties that were involved in those

implementing agreements.




.‘ .

The Unions cite a 1994 award rendered by Neutral Robert 0.

Harris in a case between the UTU and CSXT involving Carrier’s
notice to coordinate work performed on the C&0 and the Louisville
and Nashville Railroad Company in support of its contention.
Arbitrator Harris found that because of an earlier implemeiting
agreement involving the same properties, CSXT was precluded from
asking for de novo arbitration to coordinate property subject toO
an implementing agreement which, by its express terms, may only
be changed pursuant to the RLA. The Carrier has appealed the
Harris Award to the ICC.

It appears that Arbitrator Harris concluded that an
implementing agreement may not re changed in a second
coordination gf the same properties except in accordance with the
terms of the implementing agreement. However, CSXT and or its
predecessors agreed to implementing agreements involving the WM
and the RF&P. Evidently, there were no implementing agreeﬁencs
invclving the B&0 and C&O. Since over 80% of the territory the
Carrier now proposes to coordinate involves former B&0 and C&O
property the Carrier is not now seeking coordination of "the same
properties®” which were subject to earlier implementing
agreements, in this Arbitrator’s judgment.

This would seem to distinguish the Harris Award. In any
event, this Arbitrator finds nothing in the Interstate Commerce
Act, ICC decisions or the New York Dock Conditions which preclude
coordination of property previously coordinated and subject to an

implementing agreement which may only be revised or modified
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pursuant to the RLA. Any tension between this Awsrd and the

Harris Award must be resolved by the ICC. A .

In this Arbitrator’'s view, when the drifters-agreed that an
implementing agreement could only be changed"in accordance with
the RLA they intended this prohibition to apply-:n matters
subject to bargaining under the RLA. They could‘qo§>have intended
it to affect the jurisdiction of the ICC. Ner did.they have the
right to preclude the ICC from reviewing mergers and
coordinations subject to its jurisdiction. A new transaction
would be governed by the Interstate Tommerce Accrfpgt the Railway
Labor Act. ;

It is also noteworthy that CSXT and its predecessors have
negotiated several implementing agreements containing.language
s:m:lar to that involved in the Harris Award. Many ©f those
properties were subsequently coordinated withcut resort to the
RZA. Rather, they were coordinated in accordance with ICC
frocedures. The ICC has made it clear that labor disputes arising
¢rom transactions which it has approved are resolved through
.abor protective conditions it has imposed, such as New York
=222k, not through the Railway Labor Act.

For all the foregoing reasons, this Arbitrator finds that it
was permissible for CSXT to propose a subsequent .coordination of
property that had been coordinated previously which}gal subject
to an implementing agreement which could only be modified or

-

revised pursuant to the Railway Labor Act.
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In Executives the Court of Appeals fcr the D.C. Circuit held
that to oyeffide a colleccive bargaining agreement, the ICC mus;
find thatighe underlying transaction yields a transportation
benefit':o;the public, not merely a transfer of wealth from
emﬁloyeetuio.their employer. Although the Court of Appeals
remandé&nthit proceeding to the ICC to clarify whether there
were, in fact, transportation benefits to be had from the lease
:ransaccio; %nvolved there, it suggested that "transportation
benefits“ﬁcould include the promotion of safe, adequate and
efficient transportation; the encouragement of sound economic @
conditidn; among carriers; and enhanced service levels.

The Carrier anticipates that its proposed changes will
promote‘mbfiieconomical and efficient transportation in the
territory now served by the B&O, C&0O, WM and RF&P which it wished
2o coordinate. According to the D. C. Court of Appeals, there
would thus be some transportation benefit flowing to the public

from the underlying transaction proposed by CSXT in its January

-0, 1994, notices to the UTU and BLE.

iz % e Conclusion

As -observed heretofore, the ICC must decide whether changes

in the B&O; C&0O, WM and RF&P collective bargaining agreements
that are-necessary i> implement the transaction proposed by the

Carrier involve "rights, privileges and benefits" of train and
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engine employees affected by the transacti®f #Which must be
preserved. If the ICC determines that théif #rights, privileges

and benefits® have been preserved, an i##té &k which this

irbicta':or ;ukcl no ﬁ{idi'ﬁg'.' then the implémefitifig agreements
proponcd by C:SXT on February 25, 1994, mci thé ¥equirements of

Article I, Section 4, of the New ¥ork -Dock GoRditions. Any

employeec adver.ely affected by. this transaction Will be entitled
to New York Dock labor protective benefits.

The ﬁafrier'i January 10, 1994, notite to the UTU and BLE
comported with the requirements of the New-Yotk Dotk Conditions.
The notices were in writing; were posted ‘arid ®&rved on the UTU
and BLE ninety (90) days in advance; containéd ‘a “full and
adequa-te statement of the -pr'opolred changes; #ind -included an
estimate of the number of employees -in ‘each ERdft -who would be
affected by the proposed éhanges. The noticés wére therefore
proper ug_uqm notices.

‘Respectfully submitted,

Lot .2

Robert M. O‘Srien;“hrbx:racor

“April 26, 1995
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&UON PACIFIC RAILROAD COMPANY

m

January 14, 1999

NYD Arbitration (217)

Mr. Robert M. O'Brien : VIA UPS NEXT DAY AIR N421 635 460 0
16 Fox Hiil Lane
Milton, MA 02186

Mr. R. F. Davis VIA UPS NEXT DAY AIR N421 635 461 9
President, ASD/TCU

53 W. Seegers Road

Arlington Heights, IL 60005

Gentlemen:

This has reference to the parties' pay New York Dock Arbitration Hearing held
pursuant to Article |, Section 11 of the New York Dock employee protective conditions on
January 6, 1999, at Boston, Massachusetts.

Enclosed please find the Carrier's Post Hearing Comments concerning the
Organization's “revised position” presented at the Hearing. Because the Organization
conceded that crew hauling work at Kansas City was being consolidated, it concentrated
s arguments on ramp work at Kansas City and the need to adopt certain SP Collective
Sargaining Agreement rules and apply those rules to the consolidated clerical forces
working under the UP/TCU at that location. The attached document addresses these

arguments.

Mr. Joel Parker (VIA UPS NEXT DAY AIR N421 635 462 8)
intemational Vice President, TCU
J Research Place

Rockville, MD 20850 [ ECEIVE ﬂ

Enclosure JAN 1 5 1999

By
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Carrier's Response to the Organization's modified Position presented to the NYD
Arbitration Pansel on January 6, 1999

In its presentation to the New York Dock Arbitration Panel on Wednesday,
January 6, 1899, et Boston, Massachusetts, the Organization surprised the Carrier by
reversing its position with regard to the consolidation of SP/UP crew hauling work at
Kansas City. Briefly, the Organization stated that in light of the overwhelming evidence
submitted by the Carier, it was apparent that craw hauling work at Kansas City was being
cunsolidated as originaily stated by the Carrier. As a result of this admission concemning
the correctness of the Carrier's position with regard to the consolidation of crev/ hauling
work, the Organization changed the thrust of its arguments, concentrating first on its
argument that the ramp work at Kansas City was not being consolidated. Then, with
regard to the consolidated crew hauling work, the Organization proceeded to expand its
argurnents that the Board shculd aoply SP wages and certain SP work rules at the facility
even though the work was being consolidated under the UP/TCU Collective Bargaining
Agreement. The Organization also noted, for the first time, that if the Carrier was willing
to consolidate the Kansas City facility under the SP Agreement, there would be no need
to proceed with the arbitration of this case.

Acdressing the last issus first, the Carrier rejected the Organizaticn's offer to place
the clenical work at the consolidated Kansas City Terminal under the SP Collective
Bargaining Agreement. As more fully explained in our submission, the Kansas City
Terminal will be a UP operation. There will be no SP employees left at Kansas City after

the facility is consolidated. Moreover, the Union Pacific Railroad has always been the
dominant carier at that location in terms of number of employees. including clerical
employees. number of cars and trains handied, number of train and switch crews working
and physical size (number of tracts and total land area). in light of this fact, the
Organization’s offer to place all the clerical employees at Karnisas City under the SP
Agreement makes litle sense.

Regarding the ramp work, the Carrier is dismayed that the Organization could not
see that its position with regard to this issue is completely er-oneous as it did with the issue -
of consolidation of crew hauling work. The fact is, the ramp work at Kansas City is being
consoiidated. The work will be shifted between the UP and SP facilities. It will be virtually
impossible (o distnguish SP intermodal business from UP intermodal business. The
intermodal work will flow back ar.d forth with no boundaries and no restrictions. The very
fact that the work al the SP facility is covered under the SP Collective Bargaining
Agreement and the work a! the UP facility is not, effectively estops the Carrier from
consolidating, commingling, shifting and transferring the work between the two facilities on
an as-needed basis in order to meet operating requirements. This, in turn, prevents the
Carrier from realizing anticipated efficiencies resulting from the merger.
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Even f the Carrier could distinguish between UP and SP intermodal work and keep
that work separate (which it cannot dc and still "consolidate” the work), the Organization's
position again makes little sense. As noted during the Hearing, the Carrier received
penmission from the STB to "streamiine and consolidate operations at major common
terminal;..." and "...combine terminal and station facilities at 8 number of commen points;..."
(see Carrier's Submission, Exhibit “1", Page 109). Leaving a handful of clerical employees
under the SP Agreement while placing a larger number of SP employees under the UP
Agreement at Kansas City, maintaining two (2) separate seniority rosters, maintaining two
(2) separate Collective Bargaining Agreements and two (2) separate procedures for
Agreement administration does nol represent the streamlining and consolidatior of
operations at that location.

Contrary to the Organization’s position, the ramp work at Kansas City is being
consolidated. Moreover, the Organization's atternpt to carve out bits and pieces of work
that might retain some SP identity and leave that work under the SP Agreement does not
represent & consolidation of terminal operations which the Carrier has a right to do.

In addition to the acded emphasis cn the ramp work taken in light of their "new
position”, the Organization spent a consicerable amount of time attempting to convince
the Board that it had the authority as well as an obligation to impose certain SP Collective
Bargaining Agreement rules on the consclidated UP operations thereby modifying the
UP/TCU Collective Bargaining Agreement at Kansas City.

in presenting this argument. the Organization noted that a number of New York
Dock Panels had overmidden certain Collective Bargaining Agreeament pravisions and, in
one instance. adopted a higher wage schedule for a consolidated facility. As information,
the nigher waye schedule adopted by the Peter Meyers’ Award cited by the Organization
was taker. from the Carrier's proposed BMWE implementing Agreement presented to the
Orgarization on the property. In other words, the Referee in that instant case merely
adopted a wage schedule which both parties had previously agreed was appropriate. The
instant case is distinguishable from the Awards cited by the Organization because this is
an Article |, Section 11 arbitraticn proceeding. Neither the Organization nor the Carrier is
asking the Board to write a New York Dcck Implementing Agreement. The parties have
already entered into an Agreement (NYD-217) so no further Agraement language is
necessary. Very simply, if the Beard determines the consolidation at Kansas City
constitutes an STB-approved New York Dock transaction, then no further action should be
necessary other than lo apply NYD-217 to the transaction. For the Organization to ask this
Panel to modify and supplement the parties' existing Implementing Agreement under
Article 1, Seclion 11 is entirely inappropriate.

Moraover, it is the Carrier's position that this New York Dock Panel is without

authority to order such modifications. As noted at Page 147 of Exhibit "1" attached to the
Carrier’s submission, the STB has specifically denied the Organization's request to "cherry
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pick” Agreement provisions. The STB stated in its decision the selection or "cherry picking"
of Agreement rules is "committed to the implementing agreement procedures”. Since NYD
does not contain any provisions to cherry pick Collective Bargaining Agreement rules and
since this Board has not been empowered to write, modify or supplement NYD-217, it is
the Carrier's position that this Panel is without authority to yrant the relief requested by the
Organization.

Article Il of NYD-217 (see Carrier's submission, Exhibit "3", Page 3) describes what
is to happen when a transaction takes place. The Carrier abolishes jobs under one
Collective Bargaining Agreement and creates jobs under a different Collective Bargaining
Agreement. The language of Letter of Understanding No. 5 to that Agreement supports
the argument that work and positions are to be transferred from one Agreement to the
other without further negotiations. Absolutely nothing in NYD-217 permits either party to
select Agreement rules which it believes should be transferred with jobs and employees.

Finally, when the Organization states that it has taken a new position in this case,
it truly means that its paosition is new. After over 130 consolidations under NYD-217 using
the same format and same method, the Organization is now taking a new pasition. TCU
admits that a consolidation is taking place but now wants to change the method by which
the Implementing Agreement, NYD-217, is applied.

In summary, it remains the Carrier's position that all of the clerical work at Kansas
City is being consolidated, including the ramp work. Moreover, the STB has granted
approval of the Carrier to consolidate all work at common terminals. There is no

justification for leaving small pockets of SP work protected by SP employees at any
ccmmon point.

Because the work at Kansas City is being consolidated, Implementing Agreement
No. NYD-217 is the proper instrument to effect that consolidation. Neither the STB nor
NYD-217 permits the "cherry picking” of Agreement rules. For this reason, this Panel is
without authority to modify or supplement NYD-217 to permit the selection of specific
Agreement rules to be applicable at a consolidated facility. NYD is clear in the method to
be used when a consolidation takes place, as evidenced by well over 100 previous
consalidations under NYD-217.

In closing, the Carrier again requests the Board to find that the SP and UP clerical

work at Kansas City is being consolidated, including the ramp work, and that NYD-217 is
the appropriate mechanism to move work and positions from the SP to the UP.

TOTAL P.R<
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ARBITRATION COMMITTEE PURSUANT TO ARTICLE 1, SECTION 11
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS

Neutral Member Robert O’Brien
Boston, Mass., January 6, 1999

TRANSPORTATIONOCOMMUNICATIONS INTERNATIONAL UNION
and

SOUTHERN PACIFIC RAILWAY LINES (SSW)
UNION PACIFPIC RAILROAD COMPANY

ORGANIZATION’'S QUESTIONS AT ISSUE:

1) Does Carrier’s Notice of June 11, 1998, involving
positions located at Armourdale, Kansas and Kansas City,
Missouri, contemvlate a transaction pursuant to the
parties’ December 16, 1996 Implementing Agreement and the
New York Dock conditions, as the Nctice relates to:

a) Crew Haulers and Utility Clerks?, or

b) TFC Ramp Clerks?; or

¢) Chief Clerks, Telegraphers, and other assignments?
2) If the answer is in the affirmative to any of the
subsections of Question No. 1, which provisions of the SP

collective bargaining agreement, 1if any, should be
overridden?

INTRODUCTORY STATEMENT
This dispute involves the Carrier’s June 11, 1998, Notice to
the Organization of its intent to consolidate and rearrange the
workforce at two (2) yard locations in the Kansas City area, and to
eliminate the Sé collective bargaining agreement (CBA) at one of
the locations and replace it with the separate and distinct UP CBA.
The June 11, 1998, Notice <calls for the proposed

“consolidation” and “transfer” of work between two of the rail




yards operated by the Union Pacific Railroad (“UP” or "the
Carrier") in the Kansas City metropolitan area. The Neff Yard
("Neff”) is a UP facility located in Kansas City, Missouri; the
Armourdale Yard (“Armourdale”), a UP facility formerly operated by
the Southern Pacific Railroad ("SP”), is located ten (10) miles
away in Kansas City, Kansas. The Armourdale Yard is under the SP
CBA, and the Neff Yard is under the UP CBA.

It is undisputed that: the UP CBA has lower rates of pay than
the SP CBA with respect to many of the involved positions; some of
the work allegedly being consolidated is protected under the SP
CBA, but contracted out under the UP CBA; and other specific work
rules covering the positions are more favorable to the employees
under the SP CBA than the UP CBA.

The Employees submit that this dispute involves three distinct
issues for consideration by this Committee.

The first issue is whether a bona fide transaction is even
contemplated by the Notice. It is our contention that no bona fide
rearrangement of forces will actually take place between Armourdale
and Neff. The ramp work, office work, and crew hauling work will
remain distinct at each facility. Indeed as noted below there is
no ramp work performed by UP clerks at Neff Yard. To the extent

that the Carrier proposes to remove certain outside of yard crew

hauling work from Armourdale, that work may be subcontracted,

rather than consolidated at Neff. Therefore, as no work will be
coordinated between Armourdale and Neff, the notice is simply a
device to impose a CBA with lower rates of pay and less favorable

rules upon the employees at Armourdale.




Second, assuming arguendo a transaction is found to exist
involving some of the work, such as crew hauling, but found not to
exist with regard to other work, such as ramp work, only those
positions whose work is actually being coordinated should be
subject to the Carriers’ June 11 Notice.

Finally, assuming that the Committee determines that a
transaction exists as to certain positions and/or work being
transferred to the Neff Yard, then the Carrier should not be
permitted to override the SP CBA rates of pay, subcontracting
restrictions and guaranteed extra board rules.

EMPLOYEES' STATEMENT OF FACTS
Operations at Neff and Armourdale Yards

Prior to the merger of the UP and SP in 1996, both Neff and
Armourdale operated as intermodal facilities for their respective
railroads. At the Armourdale intermodal ramp, loading and
unloading functions are performed by an independent contractor,
while the remaining clerical ramp functions are being performed by
UP clerical employees. At present, the clerical functions, as well
as the loading, unloading and tie-down functions, at Neff’s
intermodal ramp are performed by an independent contractor.

n its November 30, 1995, application to the Interstate

Commerce Commission in support of the merger, the Carrier explained

its long-range operating plan for intermodal operations in the

Kansas City area. Specifically, the Armourdale Yard is to be
“converted to a new intermodal terminal for the UP/SP system,” with

$16.7 million planned for construction of a new facility at that




site, while the intermodal ramps at Neff are to be closed to
vprovide space for construction of two additional departure tracks
that...will also help expedite traffic through the terminal.”
Union Pacific--Merger and Control--Southern Pacific (UP/SP Merger),
ICC FD 32760, UP/SP-24, Vol. 3 (Operating Plan) at 179-180, 224
(Employees’ Exhibit No. "1"). Post-approva. Carrier correspondence
confirm this long-range plan of operation. See Attachment to April
2, 1997, letter from Rich E. Horstmann to Brent Gatti, at 1
(Intermodal erminal Consolidation Schedule, dated 4/2/97
Employees’ Exhibit No. "2%).

Crew hauling operations at Neff are divided, pursuant to a
1991 agreement negotiated between the UP and TCU. (Employees’
Exhibit No. "3") Under this agreement, crew hauling within the
Neff Yard itself and between the yard and local hotels (to which
operating craft employees are taken between runs) are performed
under the UP Agreement. .All crew hauling runs made from Neff Yard
to other points outside the facility are performed by an
independent contractor.

Crew hauling operations out of Armourdale, both within the
yard and to points outside the yard, are performed under the SP
(SSW) Agreement. Further, pursuant to a 1980 TOPS agreement

applicable to Armourdale, the Carrier may not contract out this

work. (Employees’ Exhibit No. "4%)
The Applicable Collective Bargaining Agreements

Clerical craft employees at Neff work under a collective

bargaining agreement (“CBA”) entered into between TCU and the UP,




effective October 1993 (UP Agreement). Clerical employees at
Armourdale work under a CBA negotiated betwee:. the St. Louis

Southwestern Railway (which was merged with SP) and TCU, effective

January 1, 1972 (SP Agreement) . These agreements differ in the

following three key respects:

b i Pay rates -- as a general matter, the pay rates for
the jobs the Carrier proposes to abolish at
Armourdale pursuant to this notice are
substantially higher than those of the jobs it
proposes to create at Neff and Armourdale, with the
new positions paying between 7% and 36% less than
the abolished positions;’

Contracting out -- the Scope A.le of the SP
agreement, as amended by the Mas 21, 1980,
TOPS agreement between TCU and SpP, expressly
prohibits the Carrier from removing work from
TCU’s jurisdiction. The clerical and crew
hauling functions performed by the Armourdale
clerks in question are clearly covered by the
SP scope rule. The UP-TCU agreement at Neff
Yard contains no such prohibition with respect
to ramp or certain crew hauling operations, as
evidenced by the fact that Neff’s ramp
operations and crew hauling operations outside
the yard are currently contracted out; and

Extra boards -- pursuant to a longstanding TOPS
agreement on the Armourdale property, the Carrier
is required to maintain a guaranteed extra board
consisting of a minimum of fifteen percent (15%) of
permanent employees; the applicable UP agreement
requires a minimum extra board level of only ten
percent (10%).

'Incumbents will be entitled to displacement allowances for
up to six (6) years under New York Dock and employees also enjoy
lifetime TOPS (Total Operations Processing System) protective
rates. However, as we set forth below, neither NYD-217 nor New
York Dock itself permit such general reductions in wage levels.

S




Pursuant to the New York Dock labor protective conditions
imposed by the Surface Transportation Board (“STB”) relating to the
UP/SP merger, see UP/SP Merger, STB Fin. Docket No. 32760, Decision
No. 44, at 171-72 (August 6, 1996), the UP and TCU negotiated a
master implementing agreement (“NYD-217"). Where Carrier seeks to
“rearrange[ ] and consolidat(e ] work and positions from locations

throughout SP and UP,” NYD-217 requires that Carrier

...provide the Organization with a detailed plan by
location of transactions to take place and distribution
of remaining work. The plan will include a listing of
the jobs abolished and the incumbents; the jobs to be
created; the approximate date(s) of transfer; a

disposition of work to remain, if any... [emphasis added]

NYD-217, Article II (Employees’ Exhibit No. *"S5%).
Ihe Jupne 11, 1998, Notice

On June 11, 1998, Carrier sent a notice to TCU (pursuant to

Article II) in which it stated:

Pursuant to Article II-TRANSACTIONS of Implementing

Agreement No. NYD-217, notice 1is hereby given of
Carrier’s intent to implement the transaction outlined in
the attached document and consolidate all clerical work
associated with the Southern Pacific (Armourdale Yard)
facility located in Kansas City, KS, with that of the
Union Pacific facility located in Kansas City, MO.

As outlined in the attachment, it is the Carrier’s
intent to eliminate all of the clerical positions
currently assigned to the SP Armourdale Yard operations
and transfer all of this work to clerical positions to be
established under the Union Pacific/TCU Collective
Bargaining Agréement, effective on or after August 10,
1998. [Employees’ Exhibit No. "6"]

The attachment to this notice (Employees’ Exhibit No. "6" page

no. 2) lists the positions to be abolished, the incumbents and




their seniority dates and, at the bottom of the page, reads as

follows:

work of the above positions will be transferred to

fifteen (15) Utility Clerk positions and six(6) Ramp

Clerk positions to be established under the Union

Pacific/TCU Collective Bargaining Agreement.
The notice is silent about where the newly-established utility and
ramp clerk positions are to be lccated, providing only that these
newly-established positions are to be under the UP/TCU collective
bargaining agreement. The notice is also silent regarding what
work, if any, is to be transferred or consolidated from Armourdale
to Neff and what work, if any, will remain at Armourdale.

The Effects of the Proposed Transaction

The June 11 notice calls for the abolishment of twenty-one
(21) positions at Armourdale. The Carrier has bulletined twenty-
three (23) positions -- ten at Neff, ten at Armourdale, and three
which report to both yards -- to replace them.? The effects of the
transaction as proposed are described in more detail below.

1. Ramp Clerk Positions

The Carrier proposes to abolish the six TFC Ramp Clerk
positions currently at Armourdale, and to create five (5)
vinterm>dal clerk” positions, one (1) “relief intermodal clerk,”

and one (1) extra board intermodal clerk at that location.

Under the SP CBA, Ramp Clerks at Armourdale are paid at a rate

of $129.66 per 'day; and are responsible for all gate arrival

duties, including a complete walk-around inspection of incoming

? The Carrier has postponed filling t:ese bulletined
positions pending the outcome of tlis arbitration.
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intermodal loads for seals, flat tires and other damage, and to
ensure that the load is properly secured. Further, Armourdale Ramp
Clerks are responsible for all of the clerical work which
accompanies loads and unloads and for keeping track of the chassis
(flat car upon which the trailers ride). Under the SP Scope and
TOPS agreements, this work at Armourdale may not be contracted out
by the Carrier.

The seven ramp positions which the Carrier proposes to
rebulletin at Armourdale under the UP Agreement will be paid at a
daily rate of $120.61, $9.05 (7%) less than the current rate under
the SP Agreement for Ramp Clerks at Armourdale Yard. These newly
bulletined positions are roughly equivalent to cvhe current position
of Ramp Clerk at Armourdale, as reflected by the description of
duties (Employees’ Exhibit No."7"):

Data entry into various computer systems, compute and

assess intermodal terminal charges, handle U.S. Customs
documents, distribute empty equipment,

[ [ , prepare and distribute
lineup information, take physical inventory of intermodal
equipment, compile reports, maintain records, perform
tracing and customer inquiries and requests. Must be
qualified at 35 wpm typing. (underline emphasis added]

“[R]eceipt and dispatch containers and trailers” is merely
another way of saying that the clerk is required to inspect
intermodal loads, one of the key duties of the current Armourdale

Ramp Clerks. The remainder of these duties involve the performance

of clerical intermodal work, which are also included within the

duties of the current Armourdale Ramp Clerke. Unlike the SP scope
rule, the current UP agreement contains no prohikition on
contracting out ramp work at Neff Yard.
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As may be seen above, rebulletining these ramp clerk positions
under the UP agreement will result in reducing the rates of pay for
these positions by $9.05 (7%), despite performance of the same
work. Further, once these positions are rebulletined, the Carrier
would arguably contract out the clerical work on the Armourdale
ramp, which the Carrier cannot do under the existing SP
agreement .’

2. Other Clerical Positions at Armourdale

The Carrier'’'s June 11 notice proposes to abolish the following
positions under the SP agreement at Armourdale: Chief Clerk (one
position abolished); Assistant Chief Clerk (2); General Clerk (7);
Clerk/Telegrapher (3); Janitor (1); and Extra Board (1). In place
of these positions, the Carrier has bulletined twelve (12) “Utility
Clerk” positions and four (4) Extra Board clerical positions. Of

these twelve (12) Utility Clerk positions, six (6) will be posted

at Neff, three (3) will be posted at Armourdale, and the remaining

three (3) will be assigned three days a week to hoff and two days
to Armourdale. All four (4) of the Extra Board positions will be
bulletined at Neff, effectively bypassing the SP Extra Board ratio
restrictions at Armourdale.

The Armourdale Positions

The Chief Clerk and Assistant Chief Clerk at Armourdale are

}? Even if the Carrier is permitted to impose the UP
Agreement upon the positions at issue, the Organization preserves
for future arbitration its objections to the Carrier’s
contracting out of this work. Such work has traditionally been
performed by TCU-represented employees and, as such, we would
argue could not be contracted out even uncder the UP Agreement.
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toth responsible for supervising clerical employees, computer data
entry input, crew hauling, checking tracks, trains and yard
consists, and whatever otaner duties are assigned. The pay rate for
the Chief Clerk’s position at Armourdale is $132.18 per day; the
pay rate for Assistant Chief Clerk is $131.60 per day.

The duties for General Clerks at the Armourdale Yard are
essentially the same as those for Chief Clerk and Assistant Chief
Clerk, except that General Clerks have no supervisory authority
over other clerical employees. The pay rates for General Clerks
vary within a range from $129.66 to $132.18, depending on which
specific days of the week these clerks work.

Clerk/Telegraphers at Armourdale maintain train performance
sheets; maintain general order and general notice files for the UP,
as well as for the Missouri Pacific, 8t. Louis Southwestern,
Burlington Northern Santa Fe, and Kansas City Terminal Railroads on
enginemen’s, trainmen’s and switchmen’s boards; clear high/wide
loads with dispatchers and maintain files; and obtain train line
information from connecting lines and make the line up. Of the
three positions slated for abolishment, two are classified as
vclerk/telegraphers” while the third is classified as a
“manager/telegrapher.” The only apparent difference between these

classifications is that the manager/telegrapher works the day

shift, and is _paig at a daily rate of $135.44, while the

clerk/telegraphers are paid at a daily rate of $130.24.
Although listed as an extra board position, one of the twenty-

one incumbents (B.D. Beall) included in the June 11 notice is
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currently working as a janitor at the Armourdale facility. The
duties of this position consist of performing normal janitorial
duties at the Armourdale Yard Office, its intermodal office, and at
its west end switch shanty, as well as whatever o-her duties may be
assigned. The daily pay rate for this position is $127.98,
although incumbent Beall is being paid the extra board rate of
$123.66 per day.

The June 11 notice also lists two extra board positions at
Armourdale which are to be abolished. The incumbent from one of
these extra board positions (B.D. Beall) is currently working in a
janitor’s position, which has bee~ accounted for above. These
extra board positions were created pursuant to a collectively
bargained TOPS agreement in which the SP had agreed to create an
extra board at Armoi.lale (as well as other former SP facilities)
with a minimum size of fifteen percent (15%) of the permanent
positions at Armourdale. The extra board employees are paid at a
daily rate equal to that of other general clerks (i.e., $129.66).

The Proposed Neff Utility Clerk and Extra Board
Positions

The Carrier bulletined twelve (12) Utility Clerk positions on
July 27. Of these twelve (12) positions, three (3) would be
stationed at Armourdale, gee Employees’ Exhibit No. "8"; three (3)

would divide their time between Neff and Armourdale, ge: Employees’

Exhibit Nos. '94 and "10"; and six (6) would be stationed at Neff.

The pay rates for these positions would be $86.19 per day,

substantially less than even the lowest paying of the abolished




positions at Armourdale.* The duties for a Utility Clerk, as
expressed in the bulletin are as follows:

Transport train and engine crews; perform other duties as

required including, but not limited to, caboose supply,

ordering supplies, distribution of supplies to train and
engine crews, supply and load printer paper and ribbons,

post bulletins and notices, perform janitorial services,

complete/distribute reports and assist in upkeep of

vehicles; other duties as may be assigned.
See, e.g., Employees’ Exhibit No. "8". In addition to these
duties, these Utility Clerks would be required to

...possess sufficient physical capability to perform all

required duties, including janitorial services and safe

operation of vehicles and cleaning equipment. Incumbent

must possess a valid driver’s license and, where required

by law, a valid chauffeur’s license.

Id. With the exception of crew hauling and janitorial duties, none
of the duties included in the job descriptions for the abolished
Armourdale clerical positions -- namely, computer data input and
checking tracks, trains and yard consists -- are accounted for in
the Utility Clerk‘s job description.

Under the scope rule of the SP agreement, none of the crew
hauling performed from Armourdale may be contracted out. Under the
UP agreement, crew hauling within the confines of the Neff Yard is
performed by UP employees represented by TCU; the UP agreement
permits the Carrier to contract out crew hauling involving the pick

up and delivery of crews outside the Neff Yard.

If the Carrier is permitted to abolish the Armourdale clerical

positions and rebulletin them as Utility Clerk positions, the

‘ For example, a General Clerk at Armourdale currently makes
$129.66 per day, over 50% more than the $86.19 daily pay rate for
a Utility Clerk at Neff.
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impact on wage rates will be drastic, with rates for these
positions falling between 34% and 36%,° depending on the
incumbent’s original position under the SP agreement. Further, the
job duties for Utility Clerks (i.e., primarily crew hauling) are
substantially different from those of the positions being
abolished. The Carrier’s notice, however, provides no information
as to what will happen to the remaining clerical functions
currently performed by the Armourdale clerks. Indeed, even with
respect to the crew hauling duties, the Carrier’s notice is silent
as to whether those duties will be performed entirely within the
yards themselves, beyond the yards, or both. The absence of such
information is significant because, to the extent that the crew
hauling is performed outside of these yards, UP would arguably have
the right under its agreement to subsequently abolish those
positions and contract the work out if the positions were placed
under the UP Agreement.®

As shown above, the Carrier’'s proposal will result in
substantial reduction rates of pay, drastic alteration of job
duties, and the potential for the bulletin positions to be
abolished as the result of contracting out.

Effective Loss of Guaranteed Extra Boards

In addition to enjoying higher rates of pay and protection

® For example, a General Clerk who makes $129.66/day under
the current SP Agreement would be paid $86.19/day, or 34% less
under the UP Agreement ($129.66 - 86.19 = $43.47/$129.66 = 34%),
while the Manager/Telegrapher at Armourdale would make 36% less
under the UP Agreement ($135.44 - 86.19 = $49.25/$135.44 = 36%).

¢ See fn. 3, gupra.




from subcontracting, the employees at Armourdale also enjoy a
comprehensive Guaranteed Extra Board rule which requires the
Carrier to maintain an extra board ratio set at 15% oi the
established clerical positions. Not only does this assure an
adequate workforce for the filling of vacancies due to vacations,

sick leave, jury duty and the like, but it also insures that

protected work is not diverted to other employees. At Neff, the

applicable agreement requires an extra board ratio of only 10%.
Accordingly, if the Neff CBA is imposed on Armourdale employees,
the result will be a clear diminution of the extra board protection
enjoyed by those employees.
Total effect of CBA change
In short, permitting implementation of the “transaction”
provided for in its June 11 notice would allow the Carrier to
decrease compensation and work opportunities currently available to
those individuals at Armourdale by:
1) effecting a decrease in daily rates of pay
a) EF ngFggn i?: and 2§t for the newly
rebulletined crew hauling positions at both Neff
and Armourdale; and

b) of for the newly rebulletined intermodal
ramp clerk positions at Armourdale;

providing the Carrier with the ability to contract
out ramp and certain crew hauling work by
abrogating the existing subcontracting prohibition
of the SP Agreement; and

3) reducing the guaranteed extra board ratio at
Armourdale from its current 15% level to 10%.

The Carrier's proposal would permit it to implement these changes
despite the fact that the bulletins show that all of the ramp work
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(and some of the crew hauling work) will remain at Armourdale, and
that the crew hauling which is ostensibly being transferred to Neff

cannot realistically be so transferred.
ICU’s Response to Notice
On July 30, 1998 (Employees’ Exhibit No. "1l1"), Mr. Robert F.

Davis, President ASD/TCU, responded to the June 11 notice as

fellows:

As I have previously advised you it is the Union’s
position that this notice is inappropriate and not in
accordance with the spirit and intent of NYD-217. I
therefore request that this notice be withdrawn and
canceled.

The Carrier’s notice indicates that various clerical
positions currently under the Southern Pacific Agreement
are to be placed under the Union Pacific Agreement and
reclassified as Utility Clerk positions. This has the
sole purpose of reducing the rates of pay of the
positions. In addition to this, the Carrier advises that
it iIntends to place six Ramp Clerk positions under the
Union Pacific Agreement--these are positions that do not
even exist under the Union Pacific Agreement at Kansas
City as the Union Pacific ramp work is performed by an
outside contractor. The effect of this notice is to
"cherry pick" collective bargaining agreements and to
place employees under an agreement with inferior benefits
for the employees. This has no other application but to
transfer wealth from employees to the employer. The
Carrier’s action is not necessary and certainly will not
benefit the general public or the employees subject to
this merger.

4 * *

The action contemplated by the Carrier regarding the
clerks in Kansas City, without a doubt, has the effect of
placing employees under an inferior agreement. First,
the rates of pay of the positions are being reduced by a
considerable amount; second, the Ramp Clerks are placed
in jeopardy of having their work contracted to an outside
barty; and third, the extra board agreement under the SP
Clerical Agreement is far superior to the extra board
agreement under the UP Clerical Agreement. These are but
three examples of how the SP CBA is superior to the UP
CBA at Kansas City.

mmmmnm“mw
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On September 11, 1998 (Employees’ Exhibit Mo. "12"), the
Carrier responded to Mr. Davis as follows:

By letter dated July 30, 1998, Mr. Davis advised the
Carrier that it was the Union‘’s position the notice of
June 11, 1998 was inappropriate and not in accordance
with the spirit and intent of NYD-217. Moreover, Mr.
Davis stated that if the Carrier did not agree with his
position he would demand that the issue be submitted tco
arbitration. Finally, Mr. Davis requested that if the
Carrier wished to arbitrate the issue, then the notice
not be effectuated until a decision had been rendered by
the arbitrator.

First, the Carrier does not agree that the notice
issued on June 11, 1998 was inappropriate. Moreover, it
is the Carrier’s position that the notice and the
proposed changes embrace the spirit and intent of NYD-
217. In view of this fact, the Carrier is agreeable to
submitting this issue to final and binding arbitration on
an expedited basis. I will be contacting you in the near
future to begin the Referee selection process. Secondly,
with regard to your request to delay the implementation
of the proposed transaction, the Carrier is reluctantly
agreeable to honoring that request with certain
reservations. The Carrier reserves the right to
immediately effect the changes outlined in the original
notice upon receipt of the Arbitrator’s Award in the
event a decision favorable to the Carrier is rendered
without further notice (i.e., a new 60-day notice ) to
the Organization. Additionally, in the event
circumstances change, the Carrier reserves the right to
cancel the original notice at any time prior to or after
the arbitration Award 1is rendered, canceling all
assignments and option forms and serving a new 60-day
notice, which, if necessary, would not be placed into
effect until after a decision rendered by the Referee.
Of course, it is understood that the Carrier’s decision
to grant the Organization’s request concerning this delay
in implementing the transaction is made without prejudice
to the Carrier’s position regarding this issue.

As made obvious by the above correspondence, the parties
unable to settle this matter on the property and have agreed
the dispute it properly before this § 11 Committee

adjudication.

Summary of Carrier’s Proposal




The Carrier notice proposes to abolish twenty-one (21)
positions at SP’s Armourdale Yard, and by bulletin it reestablishes
seven (7) Ramp Clerk and three (3) Utility Clerk positions at that
yard. While these positions will be performing the same or similar
functions as the abolished positions, the bulletin jobs will be
under the UP agreement providing lower wage rates. Moreover, these
jobs will no longer be subject to the subcontracting restrictions
of the SP Agreement.

Three Utility Clerk positions will be split between Armourdale
and Neff Yards, and ten will be assigned to Neff Yard under the UP
agreement. The Neff-based crew hauling within TCU’s jurisdiction
is limited to the immediate site; crew hauling beyond the immediate
location for up to 50 miles is performed by an independent
contractor and is not covered by the UP Agreement. These positions
will also be under the reduced wage rates of the UP Agreement.

Further, although the Carrier has bulletined four extra board
positions at Neff and one at Armourdale, it is dubious that these
positions can be truly termed as "guaranteed", given that the
applicable extra board agreement at Neff requires a lower
guaranteed ratio (10%) than the current agreement at Armourdale.
Accordingly, if the Carrier is permitted to impose the UP agreement

with respect to the positions in question, it may well be able to

abolish these extra board positions at any time.

POSITION OF THE EMPLOYEES




The proposed transaction replaces the SP collective bargaining
agreement with the UP agreement with a resulting diminution in pay
rates as well as the decrease in the ratio of guaranteed extra
board positions and subcontracting restrictions. As shown above,
however, half of the positions in question are not being moved from
their present location; as we demonstrate below, the “movement” of
the remaining positions is clearly not within the contemplation of
“transaction,” neither as commonly understood in New York Dock
parlance nor as set forth in NYD-217. Accordingly, neither the
language of NYD-217 nor the applicable STB precedent permit the
Carrier to utilize New YorkX Dock procedures to reduce employee

collective bargaining protections.

That Provision.
Article II of NYD-217 provides that the Carrier will give the

Union a “detailed plan” by location of transactions to take place.
Said notice is to include “a listing of the jobs to be abolished
and the incumbents, the jobs to be created; the approximate dates
of transfer; a description of the work to be transferred and the
disposition of work to remain, if any.”

Carrier’s notice fails to identify eitier what work is being
transferred from its Armourdale to its Neff Yard and fails to

identify what work, if any, is to remain at Armourdale. Rather,

the notice states that the work of the twenty-one (21) positions

abolished at Armourdale is to be transferred to clerical positions
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“to be established under the Union Pacific/TCU Collective
Bargaining Agreement.” The notice is silent as to the location of
these positions. In fact, based upon the Carrier’s subsequent
bulletins, half of the involved positions (and the work that
accompanies them) will be reestablished at Armourdale,’ contrary
to Article II which expressly describes the notice as revealing
“the plan to transfer work and/or employees.”

What the notice does make clear is that the newly established
positions are to be placed under the Union Pacific/TCU collective
bargaining agreement. All of the newly established positions will
be posted at the lower wage rates of the UP Agreement. Of the
twenty-one positions being abolished, ten are being reestablished
at Armourdale Yard at a lower wage rate and less protective work
rules, and three will split time between Armourdale and Neff at the

lower wage rate and less protective rules of the UP Agreement.

Significantly, ramp and crew hauling work not subject to

subcontracting under the SP Agreement will be subject to
subcontracting under the UP Agreement. The Carrier is attempting
to use NYD-217 not to facilitate the transfer of work and/or
employees between SP and UP facilities, as was intended, but to
permit the replacement of one collective bargaining agreement with
another. NYD-217 by its terms in Article II does not define such
a replacement as a “qransaction” under the terms of that agreement.

NYD-217 was entered in December 1996. Since that time, the

Carrier has issued hundreds of notices affecting in excess of 1500

7 See Employees’ Exhibit Nos. "8" to "9",
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emplcyees. In virtually all, work and/or employees have been
transferred from an SP to a UP facility, or vice versa. Although
NYD-217 is silent on the gquestion of which collective bargaining
agreement is applicable to any work and/or employee transfer, the
parties have generally applied the collective bargaining agreement
at the receiving location to govern work and/or employees
transferred to that location. This practice, however, clearly does
not stand for the proposition that the carrier is at liberty to
apply the collective bargaining agreement of its choice in the
absence of the transfer of either work and/or employees. Stated
differently, Armourdale Yard is an SP facility. The Carrier may
not replace the SP Agreement with that of the UP under the guise of
a claimed New York Dock transaction. Further, as we set forth
below, the work allegedly being "transferred" to Neff Yard is
actually going to be subcontracted. None of the prior transactions
under NYD-217 involved such subcontracting or such major
discrepancies between applicable agreements.

Where carriers have sought authority to replace one collective
bargaining agreement with another, they have explicitly done so in
the implementing agreement. For example, the recent implementing
agreement between TCU, CSXT, Conrail and Norfolk Southern (NS)

explicitly provides that the appropriate NS agreement shall apply

to the NS allocated portion of Conrail. It is respectfully

submitted that the arbitrator should not construe the agreement’s
silence as affording a basis to override well-established New York

Dock principles so as to allow the Carrier to substitute the UP
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collective bargaining agreement for the SP agreement at Armourdale
Yard.

The notice’s failure to identify the work to be transferreq,
and the disposition of the work remaining at Armourdale in
violation of Article II of NYD-217, is of particular significance
in this matter. While the Carrier has rebulletined seven (7) ramp
clerks at Armourdale, under the Carrier’s proposal these positions
would be created under the UP Agreement. Once this work is placed
under the UP Agreement, it will no longer be covered by the SP
agreement’s prohibition on subcontracting. This becomes
particularly significant when read in light of the Carrier’s

clearly stated future intent to consolidate all of its Kansas City

intermodal operations at Armourdale, gee Employees’ Exhibit Nos.
\
% and % where the clerical ramp work could not be contracted

out under the currently operative agreement. Conversely, the same
operating plan slates the Neff ramps (where such work can currently
be contracted out) to be closed entirely in order to facilitate
other operations.

The crew hauling work outside the yard being transferred from
Armourdale is not being performed under the current UP agreement by
clerks at Neff Yard. The crew hauling currently being performed by
UP employees under the operative agrecement at Neff is conducted
exclusively within phe yard and between the yard and local hotels;
under the Carrier’s proposal, the crew hauling work at Armourdale
would be protected only to that same extent. However, intra-yard

crew hauling work is by its very nature site-specific and,
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consequently, the Carrier cannot credibly claim that this work is
being “transferred” to Neff. As for the crew hauling which is done
outside the yards, no such work is performed under the UP agreement
because that work has been contracted out. Accordingly, no work
exists with which to coordinate the external crew hauling performed
under the SP agreement. As a result, there can be no coordination
of the crew hauling work at Neff Yard within the meaning of Article
II of NYD-217.

The impact of the Carrier’s proposal on extra boards in Kansas
City is also disturbing. The two (2) extra board positions it
proposes to abolish at Armourdale are currently protected under the
SP Agreement, which requires a 15% guaranteed extra board ratio.
In their place, the Carrier proposes to bulletin five (5) extra
board positions under the UP Agreement, which mandates an extra
board ratio of only 10%. 1In doing so, the Carrier is presumably
creating extra board positions at Neff and Armourdale that it can
abolish at any time.

In light of these facts, the Carrier’s failure to clearly
identify the disposition of the involved work is indicative of its
intent to use NYD-217 as a means to transfer work from the SP
Agreement, with its restrictions on subcontracting, better pay

rates, and more favorable guaranteed extra board provisions, to the

UP Agreement, which is decidedly weaker on these issues. Such a

“transfer” of work is clearly not a transaction within the meaning
of NYD-217.

This interpretation of NYD-217 is consistent with STB
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precedent that limits “transaction” to a coordination of employees

or work, not the mere replacement of one collective bargaining
agreement with another. The term transaction, while defined
broadly, is derived from the WJPA concept of coordination.

The above definition was clarified by the Second Circuit, U.S.

Court of Appeals in New York Dock Ry. v. United States, 609 F.2d 83
(1979) (Employees’ Exhibit No. "1l3") (page 345-6):

The definitional provisions contained in the "New
York Dock conditions" remain to be discussed.
Petitioners’ objections to the ICC’s definition of the
term "transaction" are without merit. Although this
definition has no precise ancestor in either the "New
Orleans conditions" (as clarified in Southern Control II)
or in the Appendix C-1 conditions, it is clear from the
definition itself, as well as from the ICC's expressed
intention in formulating this definition, that the goal
which the ICC had in mind was to encompass in its
definition of "transaction" the same situations that were
within the parallel term "coordination" employed in the
admitted blueprint for all current employee protective
packages, the WIJPA. We do not believe that this goal is
beyond the statutory authority conferred on the ICC in
formulating employee protective conditions pursuant to 49
U.S.C. § 11347. Nor do we believe that the ICC’s attempt
to achieve this goal strays so far from the mark that the
term "transactions" needs any redefinition by us.

WIPA Section 2 defines a "coordination" as:

Section 2 (a). The term "coordination" as used
herein means joint action by two or more carriers whereby
they unify, consolidate, merge or pool in whole or in
part their separate railroad facilities or any of the
operations or services previously performed by them
through separate facilities.®

® See Finance Docket No. 32000 (Sub-No. 11) (4-15-96)
(Employees’ Exhibit No. "15") wherein the STB held that: "The
WJPA ’‘generally is conceded to be the blueprint for all
subsequent job protection agreement.’

States, 609 F.2d 83, 86 (2d Cir. 1979). We have noted that the
Transportation Act of 1940, the source of present § 11347, was,
in effect, a Congressional endorsement of the WJPA... Thus we
conclude that the WJPA arbitral awards do present persuasive
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Ir. TCU v. Missouri Pacific/Union Pacific Railroad Company (12-
18-87) (Employees’ Exhibit No. "14"), Referee John LaRocco traced
the historical meaning and implications of the term "transaction"
and ruled that both the federal courts and the ICC have held it to
mean the same as "coordination" as it is used and defined in
Section 2 of the WJPA.

Referee LaRocco held:

The consolidation of work...is analogous to the
unification of separate facilities on more than one
railroad which is clearly a coordination under the WJPA.

As we found at the onset of our discussion, a

coordination is, by definition, a transaction within the

meaning of Section 1(a) of the New York Dock Conditions.

The WJPA defines a coordination as the unification "...in
whole or in part..." of separate railroad facilities.

In CSX and Seaboard Coast Lipe, FD No. 28905 (Sub-No. 22), and

Norfolk Southern Corporation and Southern Railway Company, FD 29430
(Sub-No. 20) (September 22, 1998), referred to herein as Carmen

111, the Board held that the term “transaction” embraced two

categories -- the principal transaction approved by the ICC
(generally a consolidation or acquisition of control, as in the
instant matter), and subsequent transactions “that were directly
related to, grow out of, or flowed from the principal transaction
such as consolidations of facilities, transfer of work assignments,
etc.” While the instant notice appears to be a consolidation or
transfer, in reality it is neither. Rather, the notice is being
used as a vehicle to replace one agreement with another.

In the instant matter, it is clear that no tramnsaction -- that

precedent on which a New York Dock arbitration committee may
rely."
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is, no actual coordination of work or positions -- is taking place.
The majority of the jobs being aboclished are being rebulletined at
Armourdale, but subject to the UP Agreement’s subcontracting ~ules
and lower wage rates. The crew hauling work being “transferred” to
Neff will be subcontracted as permitted by the UP Agreement (and as
prohibited by the SP Agreement). Such work is not being
transferred to agreement employees as required by Article II of
NYD-217. As such, this reassignment does not constitute a
transaction under Article II of NYD-217. Nor as we set forth below
does the Carrier’s proposal meet the standards established by the

STB for overriding collective bargaining agreements.

STB Decisions Are Consistent With TCU’s Interpretation of NYD-
217.

We have established that neither the plain meaning of Article
II of NYD-217 nor the parties’ past practice support Carrier’'s
claim that its proposal constitutes a transaction under that
provision. A review of STB precedent establishes that New York
Dock is not intended to afford carriers the opportunity to
substitute one collective bargaining agreement for another. These
decisions set forth important limitations on arbitrators’ authority
under Article I, Section 4 of New York Dock Conditions to override
pre-existing collective bargaining agreements. NYD-217 should not

be construed as giving UP the right to override agreements, gub

silentio, where an arbitrator would otherwise be restricted from

imposing such an override. 1Indeed, as we noted above, carriers
involved in the recent Conrail transaction expressly bargained for
such rights. 1In the absence of such language, it is respectfully
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submitted that the arbitrator in this proceeding should not under
Article I, Section 11 infer such override authority.

We start our analysis with the STB’s most recent and extensive
ruling on the override question in Carmen III (Employees’ Exhibit
No. "16"). This decision was the final ruling of the STB following
circuit and Supreme Court review in a case dealing with the
agency’s authority, under the Interstate Commerce Act, to override
collective bargaining agreements under Article I, Section 4 of the
New York Dock Conditions.’ We offer this analysis only to
establish the limitations on the override authority under Article
I, Section 4 of New York Dock as background to an understanding of
NYD-217.

1. STB Retreats From Its Prior Decisions on Override.

The U.S. Supreme Court, in reviewing the ICC’s Carmen I

decision, held that the so-called immunity provision in the

Interstate Commerce Act, which immunizes an approved transaction
from “all other law,” applies to collective bargaining agreements
“as necessary to carry out a transaction.” 499 U.S. at 133. The
Supreme Court made clear, however, that it was not ruling on "“the
standard of necessity” and remanded the case back to the circuit
court, which, in turn, remanded to the STB.

While the case was on appeal to the Supreme Court, the ICC
issued a second opinion in this matter responding to the opinion of

the D.C. Circuit Court of Appeals. Significantly, as noted in

° A full procedural history and summary of the various ICC
and court decisions appears in Carmen III.
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Carmen III, Carmen II limited the override authority the Commission

had previocusly adopted in DRGW and Maine Central (Employees’
Exhibit Nos. "17" and "18"):

...the ICC tempered what it had said in DRGW and Maine

. It was still true, the ICC stated in Carmen II,
that CBAs and the RLA had to yield ¢to allow
implementation of an approved transaction. However,
section 11347, and the protective conditions imposed
thereunder, only i1'equired CBAs and the RLA to yield to
permit modifications of the type traditionally made by
arbitrators under the WJPA and the ICC'’s conditions from
1940 to 1980; and section 11341 (a) reinforced 11347 by
requiring the RLA to yield so as not to block the sort of
changes permitted under section 11347. The ICC did not
attempt to define what changes should be considered to be
necessary but stated in Carmen II that CBAs and the RLA
should not be overridden simply to facilitate a
transaction, but should be reguired to yield only when
and to the extent necessary to permit the approved
transaction to proceed.

Carmen III at p. 12.
Carmen II] reaffirmed a reliance on the 1940-1980 arbitration

awards as an important limitation on the override authcrity:

In short, the ICC in Carmen II defined the scope of
authority of arbitrators to modify CBAs under Article I,
section 4 of New York Dock by reference to the practice
of arbitrators during the period 1940-1980. Although
this is by no means a bright line definition, it has been
accepted as a practicable working definition by the
courts, gee RLEA, ADTA, and UTU, and we will adopt it
too.

Carmen III at pp. 23-24.

These arbitration awards embraced a practicable approach

permitting carriers to transfer work and employees and limited any

changes in collective bargaining agreements to those changes that




are necessary to effectuate such transfers.!° Whatever the exact
parameters of the limitaticn, it is clear that Carmen Il did not
contemplate that the abolishment and rebulletining of positions at
the same location provided a basis for replacing one collective
bargaining agreement with another:

Negotiators and arbitrators may well have followed
the rubric of “selection of forces and assignment of
employees” when administering the provisions governing
the effect of consolidations. The scope of those terms,
however, is not well defined. It must extend beyond the
mere mechanism for selection or assignment of employees,
and include the modifications of certain important
contractual rights. Southern and Bernstein make it clear
that work was transferred from one railroad to another
despite contrary contractual provisions in CBAs. It was
also obvious that contractual seniority rights were
modified in order to consolidate rosters of the two
separate, combining railroads. See Southern, supra, at
165, 185. These rosters may have been “dove-tailed” or
another method agreed upon or decreed by an arbitrator.
We can assume that the reassignment of employees would
have regularly taken place despite CBA prohibitions.
These actions are the sort that would be necessary to
permit almost any consolidation of the functions of two
merging railroads. The WJPA procedures make it possible.

In addition to the limitation of the 1940-1980 arbitration

decisions, Carmen III imposed three additional “crucial

Limitations“ that restrict the CBA modifications that can be

effected by an arbitrator under Section 4. First, the transaction

must be one that has been approved by the STB. We analyzed this

' The arbitration awards from this period, to which the
STB repeatedly referred in Carmen I and II, relief upon a
necessity standard requiring much more than carrier convenience
and used that standdard to reject carrier efforts to override pre-
transaction collective bargaining agreements. See, €.g9., the
Illinois Terminal Trilogy -- i

v. UTU, Leverett Edwards, 12-29-81; Norfolk & Western/Illinois
Terminal v. RYA, Joseph Sickles, 12-30-81;
West Tilinocis T ina] BLE

, Nicholas Zumas, 2-1-82 appended
as Employees’ Exhibit No. "19".
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limitation in our discussion of the term “transaction” as used in
NYD-217. Second, the modification cannot reach CBA rights,
privileges and benefits protected by Article I, Section 2 of the
New York Dock conditions. Third, the modification of the
collective bargaining agreement must be necessary to the
implementation of the approved transaction. We discuss these

latter two limitations below:

2. Article I, Section 2 of New York Dock.

Article I, Section 2 of New York Dock provides:

- The rates of pay, rules, working conditions and

all collective bargaining and other rights, privileges

and benefits (including continuation of pension rights

and benefits) of the railroad’s employees under

applicable laws and/or existing collective bargaining

agreements or otherwise shall be preserved unless changed

by future collective bargaining agreements or applicable

statutes.

Terms of a collective bargaining agreement that fall within
the purview of Article I, Section 2 are protected “absolutely”
while other terms are protected subject to the necessity test.
(see subsequent discussion of STB Review of Yost Award, Employees’
Exhibit No. "23" at p. 6).

The Board in Carmen III and in the appeal of the award
rendered in UTU, BLE and CSX (1997), (Employees’ Exhibit No. "20"
hereinafter "O’Brien Award") defined ‘“rights, privileges and

benefits” as meaning the “so-called incidents of employment or

fringe benefits,ﬁ not including scope or seniority rules. O’Brien

at p. 12. This definition excludes the central aspects of the work

-- pay, rules and working conditions -- and was acccpted by the

D.C. Circuit Court of Appeals. UTU v. STB, 108 F.2d 1425, 1429-30
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(D.C. Cir. 1997). The court was careful to note, however, that the
first part of Section 2 which refers explicitly to “rates of pay,
rules, working conditions...” was not at issue in that matter. 108
F.2d at 1430, n. 4.

No one has suggested that seniority provisioms fall
within the compass of “rates of pay, rules, working
conditions” under New York Dock, so the scope of this
term is not an issue in this case. It is only the
meaning of “other rights, privileges, and benefits” that
is at issue [emphasis in original].

The meaning of the first part of Section 2 focusing on “rates

of pay, rules, and working conditions” is still an open issue.!?!

Unlike the situation addressed by the D.C. Circuit, in the instant

matter there is clear evidence that rates of pay and other
collectively bargained restrictions (extra board, subcontracting
limitations) are to be reduced under the Carrier’s proposal.
Whatever the limits of the phrase “rates of pay, rules and
working conditions” in Section 2, at a minimum it must mean that
rates of pay are not to be reduced as proposed by Carrier herein.
Accordingly, Carrier’s efforts to replace the SP rates of pay with
the lower UP rates of pay must be rejected. Moreover, the
guaranteed extra board and subcontracting restrictions also clearly

fall within these terms.

1 In interpreting the scope of “rights, privileges and
benefits,” the Board relied upon an interpretation of paragraph
10 of the Model Section 13 (c) Agreement, which provides for labor
protective conditions in comnnection with employees affected by
federal transit funding. It is important to note that, unlike
Article I, Section 2 of New York Dock, neither paragraph 10 of
the Model Agreement nor paragraph 3 (which more generally
preserves collectively bargained rights) specifically references
“rates of pay.” (Employees’ Exhibit No. "21%)
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3. Necessity.

An override of a collective bargaining agreement can be
imposed only if necessary to effectuate the transaction approved by
the STB. “This necessity find’ 19 1s not optional, pre-transaction
labor arrangements cannot be modified without it.” Carmen III at
P. 20,

The STB adopted the D.C. Circuit Court of Appeals’ view that
a necessity standard must include a finding of public
transportation benefits of the underlying transaction, which cannot
be effectuated if the only benefit of the modification derives from
the CBA modification itself. It is clear that “merely to transfer
wealth from employees to their employer” does not effectuate the
purpose of the transaction. RLEA v. ICC, 987 F.2d 806, 815 (D.C.

Cir. 1993).

The STB summarized the necessity standard by quoting from its

decision in Fox Valley:

Arbitrators should also be aware that in [RLEA] the
court admonished us to identify which changes in pre-
transaction labor arrangements are necessary to secure
the public benefits of the transaction and which are not.
We have generally delegated to arbitrators the task of
determining the particular changes that are and are not
necessary to carry out the purposes of the transaction,
subject only to review under our Lace Curtain standards
[referenced below]. Arbitrators should discuss the
necessity of modifications to pre-transaction labor
arrangements, taking care to reconcile the operational
needs of the transaction with the need to preserve pre-
transaction arrangements. Arbitrators should not require
the carrier to bear a heavy burden (for example, through
detailed operational studies) in justifying operational
and related work assignment and employment level changes
that are clearly necessary to make the merged entity
operate efficiently as a unified system rather than as
two separate entities, if these changes are identified
with reasonable particularity. But arbitrators should
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not assume that all pre-transaction labor arrangements,
no matter how remotely they are connected with
operational efficiency or other public benefits of the
transaction, must be modified to carry out the purposes
of a transaction. (Footnote omitted).

Carmen III at pp. 26-27.

This same analysis, calling for a careful balancing of the
interests of the involved parties, was utilized by the STB in its
Conrail decision wherein the Board rejected applicants’ request
that it override shipper contracts containing anti-assignment
clauses. (Conrail at pp. 72-73.)*

A review of the Carmen Trilogy reveals the STB relied on the
necessity standard as a means of restricting the breadth of the
override authority. Such authority is not to be used simply to
“facilitate” a transaction; arbitrators are to look to the
precedent from 1940 to 1980 as guidance -- not to DRGW and Maine
Central; and arbitrators must “reconcile” the operational
necessities of the merged carrier with the need to preserve the
pre-transaction labor agreements.

4. Recent Operating Craft Decisions.

Recent arbitration decisions involving the operating crafts

permitting merged carriers to make changes in seniority districts

so as to change crew reporting and supply points are consistent

12 gTB’s authority to override shipper contracts is
ccntained in current 49 U.S.C. § 11321 (formerly 11341) which, as
noted by the Board in Carmen III, arguably provides broader
override authority than 49 U.S.C. § 11326 (formerly 11347) which
is the basis for the override authority herein. (“We conclude
that where as here New York Dock conditions are required to be
imposed, section 11341 is constrained by section 11347 and the
provision of these labor conditicns.” Carxmen III at p. 30.)
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with the principles outlined above. Arbitrators have generally
recognized that such changes are necessary to permit operating
crews to efficiently function over the merged system. Such changes
were needed to permit carriers to more efficiently assign work to
operating crews. This is in sharp contrast to the changes being
sought herein which go well beyond the assignment of work. Rather,
in the instant matter the changes reduce wage rates, permit the
Carrier to subcontract work that is protected under the SP
agreement, and diminish extra board guarantees.

In the O’Brien Award, the § 4 Committee considered CSX's
proposal to consolidate the seniority districts of four carriers
that had been merged into the CSX system. This consolidation
permitted the more efficient use of operating craft employees by
requiring some to work different territories and different

reporting points. While finding that the proposed change was

necessary to effectuate the purposes of the transaction, the

arbitrator emphasized their limited nature:

Except for the elimination of their current seniority
districts and the closing of some supply points for
crews, the present collective bargaining agreements on
the B&0O, C&0, WM and RF&P will be continued unchanged.
This transaction therefore will not result in a mere
“transfer of wealth” from these employees to CSXT which
the D.C. Court of Appeals found impermissible in
Executives. Rather, the savings will be achieved from
better utilization of equipment, facilities and manpower.
Also, CSXT will not be obligated to hire additional train
and engine. service employees due to its more efficient
use of employees on the combined territory. Moreover,
CSXT estimates that train delays will be greatly reduced.
Thus, in this Arbitrator’s opinion, the transaction
itself will yield enhanced efficiency independent of any
‘modifications in the present collective bargaining
agreements on the B&0, C&0, WM and RF&P.
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Employees’ Exhibit No. "20" at pp. 17-18.
In reviewing this decision, the STB also emphasized the
limited nature of the proposed change which did not impact wage

levels:

The changes sought by CSXT do not appear to be a device
merely to transfer wealth from employees to the railroad.
Indeed, there does not appear to be a significant
diminution of the wealth of the employees...The reduction
in labor costs will occur through more efficient use of
employees and equipment, not by any reduction in current
hourly wages and benefits. In order to use employees
more efficiently, CSXT will require some employees to
work different territories and report to different
staging areas.

CSX Corporation, FD No. 28905 (Sub-No. 27) (November 22, 1995),
Employees’ Exhibit No. "22" at p. 10.

Relying on the D.C. Circuit’s opinion in RLEA v. ICC, 987 F.2d
a: B814-15, the STB held that carriers bear the burden of

establishing that the proposed change is necessary to achieve a

public transportation benefit:

To determine which changes are permissible, the court in
RLEA established the following standard (987 F.2d at 814-
15): ...it is clear that the Commission may not modify a
CBA willy-nilly: 11347 regquires that the Commission
provide a “fair arrangement.” The Commission itself has
stated that it may modify a collective bargaining
agreement under 11347 only as “necessary” to effectuate
a covered transaction. [citation omitted] ...We look
therefore to the purpose for which the ICC has been given
this authority [to approve consolidations]. That purpose
is presumably to secure to the public some transportation
benefit that would not be available if the CBA were left
in place, not merely to transfer wealth from employees to
their employer... In other words, the court’s standard
is whether the change is (a) necessary to effect a public
benefit of the transaction or (b) merely a transfer of
wealth from employees to their employer.

Id. At pp. 9-10.
The STB in Finance Docket No. 32760 (Sub-No. 22) of June 26,
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1997 (Employees’ Exhibit No. "23") reviewed the award rendered by
James E. Yost (previously referred to as Yost Award) in United
contr M t L f3 i .
(April 14, 1997).

In that dispute, the § 4 Committee was faced with the
combining of rosters at two locations (Salt Lake Hub & Denver Hub) .
The Carrier (UP/SP) served notice on the UTU to place all employees
at those two locations under one CBA. The Yost Committee held that
such coordination of rosters was "necessary" as contemplated in the

"commitment letter" signed by both parties prior to the STB

approval of the UP/SP merger.'’

The UTU petitioned the STB for review, and the STB affirmed
the Yost decision (see Employees’ Exhibit No. *"23"), holding that:

In RLEA, supra, the court admonished the ICC to
refrain from approving modifications that are not
necessary for realization of the public benefits of the
consolidation but are merely devices to transfer wealth
from the employees to their employer. Imn its appeal, UTU
made no effort to show that the UP Bastern District
collective bargaining agreement is inferior to the
collective bargaining agreements that it replaced. This
is not a situation where the carrier is using New York
Dock as a pretext to apply a new, uniform collective
bargaining agreement that is inferior in matters such as
wages levels, benefit levels, and working conditions.
[bold emphasis added])

S. Carrier Herein Cannot Meet the Necessity
Requirement for Override.

** The UTU’'s commitment letter obtained for the employees
automatic certification under NYD; the carriers received the
UTU’s endorsement of the merger and its recognition that some
changes to the CBAs were made necessary by the merger -- one of
which was "a seniciiiy system that was not illegal,
admipistratively burdensome, or costly."
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As we set forth above, the STB has pulled back from its
position in Carmen I permitting an override of pre-transaction
collective bargaining agreements in crder to facilitate the
transaction. Relying on the arbitra