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mighe never be realized. Moreover, 49 'J. S C. 
5 11341 :a) exempts from other la'v a c a r r i e r 
parcicipacmg m a § 11343 eransaccion as 
-tecessary to carry ouc the eransaccion. 

Dispatchers T. 4 I.C.C.2d ac 1C33 !foocnoce omiCCed). 

At The Court 0£ Appeals. I n Brotherhood of Rv. Car-en v. 
l i X . 380 F.2d 562 (D.C. Cir. 1989) (Carmen). the court of 
appeals, r u l i n g thac the section 11341(a) i.Tmiunity provision did 
not empower the ICC to override a CBA, reversed the ICC's 
decisions i n Carmen I and Dispatchers I and remanded the records 
to the ICC i n order that t.he ICC .might deeermme -wheeher further 
proceedings -vere necessary. The ICC accepced the remand, and, on 
June 21, 1990, i t served i t s decision on remand, CSX Corp.-
CcntrQi-^hesaie and Seaboard C.L.I.. 6 i.c.c.2d 7i5 (i990) 
(Carmen II) . CSX and NS, ho-vever, did noe agree wich the 
decision of che courc of appeals; inseead, chey sought 
cereiorari; and, on March 19, 1991, che Supreme Courc issued its 
decision on cereiorari, reversing che D.C. Circuie. Norfolk & 
'Western R. Co. v. Train Disoacchers. 499 U.S. 117 (1991) (^M) • 

Oa Keaead. I n ehe ineerim ehe ICC issued Carmen ii. which 
held chac, i n conneceion wich an approved eransaccion, CBAs and 
co l l e c c i v e bargaining righes could be modified, wiehoue resort to 
RLA procedures, -under ehe auspices of seccion 11347 and the 
proceceive eondieiona imposed chereunder. Thus, according to the 
ICC's decision, ehe CBA override a u t h o r i t y thae che courc of 
appeals had held could noc be based on seccion 11341(a) has a 
basis i n seccion 11347 and ArCicle I , seccion 4 of che New '/ork 
Dock labor conditiona. Section 11341(a) was found available to 
be r e l i e d upon f o r am RLA override a u t h o r i t y commensurate with 
che changes i n CBAs chac could be effecced -under seccion 11347. 

The Carmen I I analysis i s based upon che h i s c o r i c a l 
developmene of seccion 11347 and ICC labor condicions. The 
hiseory behind ehis provision, leading co ic s enaccmene i . i 1540 
as seccion 5(2) ( f ) , i s long and complex, and involves the 
Transportation Act of 1920, the Railway Labor Act of 1926, the 
Emergency Railroad Tr?.nsporcacion Aet of 1933, cercain a.T,end.Tent3 
CO Che Railway Labor Acc enacced i n 1934, che '/Washingcon Job 
Proceccion Agreement of 1936 I'^JPA), emd che Transporcacion .\ct 
of 1940. 

The ICC indicated m Carr-.en I I that the enact.-nent of section 
5 ( 2 ) ( f ) i n the Transportation Act of 1940 co d i f i e d the legal 
fr^unework t h a t had been agreed upon by che negociacors of zr.e 
';VJPA i n 1936, and sec the stage f o r a 40-year era of labor ceace 
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•vich regard co mergers and consolidacions. 'Jpon approving a 
posc-1940 merger or eonsolidacion proposed by t-vo or .-nore 
railroads, the ICC -vould i.-npose WJPA-based proeeccive condicions. 
Rail managemenc and r a i l labor would chen negociace implemenei.-.g 
agreemenes co permic smooch i.-nplemencacion of che eransaccion, 
and, in che evene of i.-npasse, arbicracors were empo-vered to 
.lodify CBAs -vhen necessary to i.-nplemenc che eransaccion. Prior 
to 1936, chese negoeiaeions -vould have been conduceed under the 
mteminable RLA dispute resolution procedures applicable co 
major dispuees, and deadlock m.ighc well have been che resulc. 
Afeer 1940, che mechanism for an RLA bypass having been puc m 
place, chese negoeiaeions -vould have been conduceed under the 
WJPA, under comparable procedures negoeiaced in conneceion with 
the parcicular eransaccion, or under ehe comparable seccion 
5(2)(f)-mamdaeed procedures coneained in che ICC's labor 
condicions. These various procedures, a l l of which -vere 
subsceuicially ehe same and provided for mandacory binding 
arbieration, were designed co resolve covered dispuees -vich a 
cercain measure of dispaech and eo overcome ehe obscacle of CBA 
provisions chat might otherwise have prevented consummation of an 
approved eransaccion. 

Carman TT indicates chac c.ne 40-year era of labor peace 
ushered in by the 1940 enactment of section 5(2)(f) ended abouc 
1980 arguably due in part to a chemge mandated by the Railroad 
Revitalization and Regulatory Reform Act of 1976: the addicion 
of ehe requirement chat the ICC impose labor protection at lease 
as protective of the interests of employeea aa the e-̂ rms 
established under section 405 of the Rail Passenger Ser-/ice Acc 
(RPSA). This gave birch eo Article I , section 2 of the New York 
Doek eonditions which provide for the preaervation of colleccive 
bargaining righta. Rail labor contended for a literal reading of 
Article I, section 2 so as to prevent any modifications of CBA 
provisiona in approved consolidations except through resort to 
RLA procedures. The carriers, on ehe ocher hand, responded wit.-
a reading of Article I, section 4 of the New vork Dock conditions 
which would permit en arbicracor co ehange any provision of a :3A 
deemed an impediment co che approved eonsolidacion. In Carr.en : 
and Dianatiehara I . ehe ICC applied che inCerprecaCion of Article 

More specifically, r a i l labor forced Che ICC co address 
Che issue in QSSM. by seeking a deelaracion chat the DRGW and MKT 
railroada could not operate over trackage rights imposed by t.-.s 
ICC to counteract the ancicorp^cicive effaces of a merger it .-.ad 
approved utilizing their o-vn crews -vithout negotiating with tr.e 
enployee organizations representing employees of che merged 
carriers under che RLA. The ICC concluded ocher'vise and its 
ineerpretation waa ulci.T.ately -pheld by ehe Supreme Court 
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r, seccion 4 of Mew -/orif ^nr'^ and the section 11341 :a) i-m' 
provision commonly associated with i t s 1933 DRGW decision a.-.d'--s 
-535 Maine Central decision herei.iafter referred to col'ec ='y 
as the USSuti doctrine) . T.he CRG'̂  docenne asserced that as'a 
re s u l t of section 11341(a), the ICC approval of a transaction 
operated automatically to override a l l laws, including the RLA, 
as necessary co carry ouc an approved transaction, and t.hat" CBAs 
c o n f l i c t i n g -vich an approved transaction had to give way. 'Jnder 
the DRGW doctrine, i c -vas underscood that the A r t i c l e I , 
seccion 4 binding arbicraeion r-ule crumped t.he A r t i c l e I , 
section 2 "preservation of contracts" r u l e . I t was further 
underscood chac, by vircue of seccion 11341(a), a Mew York ':nr< 
arbicracor aceing under A r c i c l e I , seccion 4 was authorized to 
override any term of a CBA that i.mpeded the e f f e c t u a t i o n of a 
.T.erger. 

In Cannen I I che icc .-riade three refinements to the DRGW 
docenne. F i r s t , che ICC subscicuced seccion 11347, which 
provides for che imposicion of labor proceceive conditions m 
conneceion wieh an approved eransaccion, f o r seccion 11341(a) as 
the auchoricy f o r modifying CBAs while foreclosing resorc to RLA 
remedies. Second, che ICC sec forch a more balanced 
ineerpreeaeion of Arciele I , seccion 2 of New York nnrk Arciele 
I , seccion 2, che ICC indicaced, cannot r e a l i s t i c a l l y be 
inter p r e t e d as bearing ics l i c e r a l meaning, i . e . , chac CBAs s h a l l 
be preserved wichout any q u a l i f i c a t i o n whatsoever, 'flha.z 
A r t i c l e I , section 2 means, che ICC found, i s ehae conerace 
r i g h t s s h a l l be respected and not overridden unless necessary to 
permit an approved transaction to proceed.^ Thi rd the ICC 
tempered what i t had said i n CfifiM and Maine Central. i t was 
s t i l l true, ehe ICC scaced i n carman TT. chat CBAs and the ?.LA 
had CO y i e l d eo allow implemeneaeion of an approved eransaccion. 
However, seccion 11347, and che pi-oceccive condicions imposed 
thereunder, only required CBAs and che RLA eo y i e l d co perr.it 
modificaeions of che type c r a d i c i o n a l l y made by arbicracors u.-.der 
che WJî A emd che ICC s condicions from 1940 Co 1980; and sect-on 
11341(a) reinforced 11347 by re q u i r i n g che RLA Co y i e l d so as r.oc 
cc block Che sor t of changes permieeed under seccion 1134". The 
ICC d i d not attempt co define whae changes should be considered 
CO be necessary but scaced m Carmen I I chac CBAs and the .'lA 
should not be overridden si.-rply to f a c i l i c a c e a eransaccion, out 

This was Che f i r s t -. :r-e the concept of necessic-y hai 
expressly applied Co .Todi r i r a t i o n of a CBA by an a r b i t r a t o r .r.z 
49 U.S.C. 11347-a concept -..-.at was embraced by the D.C. : i r r , - t 
i n RLEA V. uniced States .-i" ?.Zd at 306, 314-15 (D.C. C.r. 
1993) (RLEA)• 
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should be required co yield only -vhen and Co che excene necessary 
Co permie ehe approved transaction to proceed. 

f*̂ ^ '̂ ^̂  aecempc, m Carmen TT. to apply its section 
11347 analysis co the faces of the t-vo proceedings then before 
the ICC (and now before the Board). Rather, m recognition of 
che ceneral role accorded negociacion and arbicraeion in the 
fashioning of an implementing agreemenc, chese Cwo proceedings 
'vere "remanded co che parcies co coneinue che implemeneing 
process in accordance wieh Arciele I, seccion 4 of che New York 
aacis condicions chrough furcher negoeiaeions or arbicraeion, if 
necessary, eo reach new implemeneing agreemenes in accordance 
wich ehe seandards sec forch in chis decision." Carmen TT. 
6 I.C.C. 2d ac 757. The c-vo oucscanding arbicraeion awards'-vere 
vacaeed, because Ci.-̂  arbicracors in che cwo cases had "based 
cheir decisions on pronouncemene? [in DRGW and Maine rf*neral1 
ehae ehe Carmmn court found Co be incorrect statements'of che law 
and chat we modify in ehis decision," Carmen i i . 6 I.C C 2d 
at 721.* 

At The fluprene Court. In USM the Supreme Court, holding 
that a carrier's exemption under section 11341(a) "from a l l ocher 
law" includea ehe carrier's legal obligations under a CBA, 
reveraed the D.C. Circuit's Carmen judgment and remanded for 
further proceedinga. The Supreme Court'a N&ft̂  deciaion amounted 
to an affirmation of a key aspect of the ICC's decisions in DRGW. 
Maint rftnr.rnl. Carmen I . and Diapatrhi»ra T. 

We hold that, as necessary to carry out a 
transaction approved by the Ĉ, the term " a l l 
other law" in § 11341(a) includea any obatacle 
impoaed by law. In thia eaae, the term " a l l other 
law in S 11341(a) appiiea to the substantive and 
remedial laws respecting enforcement of 
collective-bargaining agreementa. Our 

In a deciaion served July 20, 1990 (with corrections 
served July 25, 1990, and August 13, 1990), the ICC denied 
petitiona to stay the effecciveness of Carmeg n chac had ceen 
filed by CSX and NS. In a decision served 0'Cober 29, 195: :.-.e 
ICC denied petitions seeking administrative rjconsideracion t.-.at 
had also been filed by CSX and MS. The denial of che scay 
petitiona allowed the Carr.en decision to become effective 
and, following the denial of the reconsideration petitions, 
should have led in due course to further negotiation and, 
necessary^ .further arbitration. However, so far as the reccri 
before ua indicatea, ic did not. 
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eonaeruction of the clear statutory comma.nd 
confirms the interpretation of the agency charged 
with I t s adminiscracion and experc m che f i e l d of 
railroad mergers. 

11^, 499 U.S. ae 133. 

Before addressing che meries, however, che Supreme Cour-
emphasized ehae ics decision did nou resolve cercain issues:" 

By i c s cerms, che exempeion applies only -vhen 
necessary co carry oue an approved eransaccion. 
These predicaces, however, are noc ac issue here, 
for che Coure of Appeals did noe pass on chem and 
ehe parcies do noe challenge chem. For purposes 
of ehis decision, -ve assume, -vichoue deciding, 
ehae ehe ICC properly considered ehe public 
inceresc faccors of § 11344(b)(1) in approving che 
original eransaccion, chat i t s decision to 
override the carriers' obligations i s consistent 
with the labor proceceive requiremenes of § 11347, 
«md chat the override was necessary to the 
implementation of the transaction within the 
meaning of S 11341(a). Under these assumptions, 
we hold that the exemption from " a l l other law" in 
§ 11341(a) includea the obligationa impoaed by the 
terma of a collective-bargaining agreement. 

aiSm, 499 U.S. at 127-28 (footnote omitted; en5>haais in original) 

At the very end of i t s opinion, the Supreme Court again 
emphasized what waa not being decided: 

The immunity provision does not exempt carriers 
from a l l law, but rather from a l l law necessary to 
carry out an approved transaction. We reieerace 
chat neither che conditions of approval, nor che 
standard for necessity, i s before us coday. I t 
may be, aa the ICC held on remand from che Courc 
of Appeala, ehae che scope of che immunicy 
proviaion i a limieed by § 11347, which condicions 
approval of a eransaccion on sacisfaceion of 
certain labor-proceccive condicions. See n. 2, 
supra. le also mighc be crue ehae "[c]he breadth 

In ies noees 2 and 3, the Supreme Court took noce of 
(continued...) 
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of the exemption [m § 11341(& 1 is defined by the 
scope of the approved transaccicn . . . . " icc 
Lacomnr.ivs Enaint»f>r!^. su^r^. ac 293 (STEVENS, J. 
concurring in judgmenc).'" "A'e express no -/iew on 
chese .-nacters, as they are noe before us here. 

N&W. 499 U.S. ae 134 (brackecs and e l l i p s i s i n o r i g i n a l ) . 

Back To The Court Of Appeala. Subsequenc co che Supreme 
Courc'3 N&W decision, che ICC's decisions i n Carmeg i . 
Diapacchera 1. and Carmen I I •''ere a l l subjece Co review m the 
courc of appeals. Carmen I and Dispaechera T were chere on 
remand from che Supreme Court; Carmen I I was chere on direcc 
appeal. By order f i l e d Sepcember 17, 1991, che coure of appeals 
remanded chese cases and cwo addicional cases "for 
reeonsideracion m lighe of che Supreme Courc's decision." 

CriiBBiante Solicited. By dec <)ion served November 13, 1992, 
che ICC invieed ehe parcies co ehe c^rme^ case and che 
Dispaechera ease, and oCher ineere..~3d persons as well, to 
submie, wieh regard Co any issues in chese cases chac remained 
open for reeonsideracion in lighe of ehfl Supreme.Courc's M&w 
decision, commence amd replies. In due -.-ourse, commenes and 
replies were submicced by CSX, BRC, NS, RLEA,'* NRLC, UP, and 
Conrail. 

*(...continued) 
Carmen I I . and certain statements with respect to the interplay 
of sections li341(a) and 11347. Sflfl JĴ M. 499 U.S. at 126 n.2 and 
at 128 n.3. 

*" This reference is to Justice Stevens' concurring opinion 
in ICC V. Brotherhood of Locomocive Enaineera. 482 U.S. 270, 237 
(1987) . 

RLEA i s the acronym for che Railway Labor Execucives' 
Association, which submitted i t s pleadings on behalf of i t s e l f 
and i t s member organizations, one of which was .\TDA. ATDA has 
since become a Department of the Brotherhood of Loeomoti-/e 
Engineers, ^aa Delaware and Hudson Companv-Laaae and Trackage 
Rioh^a-gnrinafiald Terminal Rail-vav Company (Arbitration Review). 
Fineuice Docket No. 30965 (Sub-Mo. 4) (ICC served Aug. 30. 1394) 
(sli p op. at 1 n . l ) . 

" NRLC is the acron-̂ -m for the Nacional Rail-way Labor 
Conference. U? is che acron-/-m for Union Paeific Railroad Co.-.pany 

(concinued...) 
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Preliminary Procedural Matter. RLEA has .Tioved 'on behal* o' 
icself and ics member organizations) t.hac t.hese proceedi.-.gs be 
assigned for oral argument. ;-/e think t.hac the matters at issue 
m tnese proceedings have been adequately addressed m the 
written pleadings, and chac oral argumene -would noc assise us -n 
any subseaneial -vay in our resolucion of chese maccers. '.Ve w i l l 
therefore deny RLEA's motion. 

DISCUSSION AMD CONCLOSIOMS 

Analytical PraaMwork 

OBited statea Code. T.he analycical framework wichin -vhich 
chese proceedings arose and under which ehey .-nuse be decided 
rescs primarily upon 49 U.S.C. 11343, 11344, 11347, and 11341.-^ 

Section 11343(a) provided ehae cercain r a i l carrier concrol 
"cransactions" could be carried out only with che approval and 
auchorization of the ICC. The control by CSX Corporation of the 
Chessie holding company (-vhich icself conerolled several r a i l 
carriers) and Che SCLI holding company (whieh ics e l f conerolled 
several addicional r a i l carriers) was a "eransaccion" wichin che 
scope of 49 U.S.C. 11343(a). The control by Norfolk Southern 
Corporation of r a i l carriers N&W and Southem was likewise a 
"transaction" within the scope of 49 U.S.C. 11343(a). 

Section 11344(a) provided t.hat the ICC could begin a 
proceeding to approve and authorize a transaction referred co m 
49 U.S.C. 11343 on application of the person seeking that 
authority. Section 11344(c) directed t.he ICC to approve and 
authorize any such transaction when i t found that the transaction 
was consistent with the publie interest. Section 11344(b)(1;!D) 
provided that, i f the transaction involved the merger or control 
of at leaat two Claaa I railroads, the ICC, in reaching i t s 
decision under section 11344(c), -vould f i r s t have to consider 
several factora including, among ochers, "che inceresc of carrier 
employeea affected by the proposed transaction." Applications 
seeking approval for the csx Canrrol transaction and che ̂ iS 

"(...continued) 
and Missouri Pacific Railroad Company. Conrail is che acro.-.-y-r'. 
for Consolidated Rail Corporation. 

As indicated in note 1, these provisions have been 
carried forward by the ICCTA and recodified as 11323. 11324, 
11326, and-11321, respectively. 

i.3 
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Caaiifli transaction -vere f i l e d with the ICC by CSX Corporation 
and .MS Corporation, respecti-.-ely; t.he ICC approved such 
.ransaceions upon finding that each -vas consistent wi-h -^e 
public interest, CSX Conr.rol , 363 I.C.C. at 597-93, and MS 
CgnSCOi. 366 I.C.C. ac 249; and, because each such transaction 
involved the control of at least t-vo Class I railroads -'-e 're­
considered, with respece to each transaction, the i-terests of" 
ehe carrier employees affected by the proposed transact'on' 
CSX Concr;;], 363 I.C.C. at 533-92, and NS Conr mi 266 l . c ' .C. ae 

Seccion 11347 direceed t.he ICC, -vhen approving a - a i l 
carrier er.insaecion under 49 U.S.C. 11344, co require --e -ai" 
carr i e r Co provide a fair arrangemene ac lease as procecti-*e o' 
tuo ineerescs of employees -who were affeeeed by the transaction 
as "Che cerms imposed u.nder this section before February 5 *9'̂ 6 
and the cerms escablished under seccion 565 of t i t l e 45 • "n 
response co ehe addicion, m 1976, of che reference eo -v-e •^e'-s 
escablished under seccion 565 of c i c l e 45 (i . e . , che -erm.s 
escablished under seccion 405 of che RPSA), che ICC developed -.he 
New York Dn<:K condicions -vhich -vere imposed upon che pri.-nary 
cransactions at issue in csx Cnnrrni and NS Cnnrrni csx* 
ContCQl. 363 I.C.C. at 604; MS Conr.rni 366 I.C.C. at 253. 

Section 11341(a) provided that a carrier, corporation, or 
person participating in a transaction approved by the ICC under 
49 U.S.C. 11344 was "exempt from the antitrust laws and from a i l 
ocher law, including State and municipal law, as necessary -o "et 
that person carry out the transaction, hold, maintain, and 
operate property, and exercise control or franchises acquired 
through the transaction" (emphasis added). Section 11341(a) was 
variously referred to as ehe immunicy provision, che exempeion 
provision, and che override provision (because i c "immunized" a 
r a i l c a r r i e r from laws chac mighe ocherwise have been appiicaoie, 
i c "exempted" that earrier from che requiremenes of such laws,*" 
and i t effected an "override" of such laws). In ehe 1991 
decision, ehe Supreme Coure held chac che immunicy provision 
reached both the Railway labor .Act i t s e l f (because che RLA as a 
"law") and aiso CBAs encered mco -under che RLA (because ..--.n.ty 
from a law inpliea immunicy from che obligaciona imposed oy --a-
law) . USM. 499 U.S. ae 133. The Coure noeed, however, t.-.at sucn 
immunity would apply only v.-.en .-.ecessary to carry ouc a orccerly 
approved CrMsaction, and t.-.e Courc emphasized "chac neit-er -r.-.e 

New York Dock .Hv , --.-.trol-Brooklvn Eaar^rn n, ̂ . 
360 I.C.C.60 (1979), a:: 1 2.D nom. New York Dnrk By 
609 F.2d 83 (2d Cir. 15̂ :-

16 
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conditions of approval, .nor the standard for necessity, is before 
uo today." UiM. 499 U.S. ac 134. oefore 

, . NtTf Yort POgfc. The basic framework boch for mitigating -'--e 
.abor impacts of consolidations and aiso for bypassing t.he d^l^^-
c-.'.e RLA procedures chac -vouid ocherwise be applicable --o 
parcicular cransaeeions -vas ereaeed m che Washingcon Job 
Proceccion Agreemenc of 1936, -vas enacced meo law by rhe 
Transporcacion Aet of 1940,-' and -vas carried inco ics presenc 
form in 1979 -when che ICC issued che New Vnrk p^^^K conditions. 
Thac framework provides boch subscancive benefics for affeeeed 
employees (dismissal allowances, displacemene allowances, and -he 
like) and a procedural mechanism (negociacion, if possible; 
arbicraeion, if necessary) for resolving dispuees respecting 
inqslemeneation of authorized cransactions. See Mew York Do'^k 
360 I.C.C. at 84-90.'* ^' 

Most recently the Board affirmed the imporcance le places on 
negociaeion fi r s t , and arbicraeion, i f necessary, co arrive ac 
implementing agreements in ies recene decision in CSX Corporaciog 

TranaPQrt,flrit?n. inc.. Norfolk .souchern Cornnracmn ̂ r.ri 
NQggQlk Southern Railway Cornnany-^-nnerol and nnmr>ti-'ng 

STB Finance Docket No. 33388, Decision No. 89 (STB served July 
23, 1998) (Conrail), slip op. at 126-27, where, at the requesc of 
varioua organizationa repreaenting employeea, i t e.>cpressly scaced 
Chat "approval of thia transaction doea not indicate approval or 

Saa, genflgallY> carman TT S I.C.C.2d at 732-40 
(discussing the Waahington Job Protection Agreement of 19 36 and 
the Tranaportation Act of 1940). 

•* The ICC adopted arbitration procedurea to ensure that 
"those moat familiar with che complexieiea of labor law and 
particular problema aasociated with railroad employees would 
determine diaputea arising out of such conditions." Norfolk 

ĝ*̂  "̂̂"̂  -̂ ̂  -̂ MArtTAr. 9 i.c.c.zd : : : i , 
1025 (1993) fMiek>l Pi;ir«» j> (cicacion omicced) , a f f d -,:nited 
Tranao. ITn4fln ̂  Trr 43 F.3d 697 (D.C. Cir. 1995). Sag also 
ftmgg. Train Dianarrhers Assoc. v. csx Tranap.. Tnr 
9 I.c.c.2d 1127, 1130 (1993) (CSX 24) . a f f d Amariran 
DiBPatgh«ira A««-n y T̂ -r 54 F.3d 342, 345-46 (D.C. Cir. '.}?-. 
(both the ICC and the court held, int;ep alia, chac che ICC c c l d 
require ehe parties co a dispute arising under labor protect./e 
conditiona to submit thac dispuce eo arbicraeion, even thcug.-. a 
party might prerer eo forgo arbicraeion and co have the :cc 
decide che'dispute in th« first inscance). 
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disapproval of any of the CBA overrides that applicancs ^ave 
argued are necessary co carry ouc the transaction; -he 
arbitrators are free to .-nake whatever findings and conclusions 
t..ey deem appropriate wich respee: co CBA overrides -unde- -̂ 'e 
lav. . " " " 

Arbicraeion plays a central role in che process of 
-.r.plemencing approved cransaeeions under New York Dock. The 
Mew YQgK Pock condicions do noc prescribe, and they could'not 
possibly prescribe, a one-size-fits-all scandard respecci.ng 
i.mplemeneaeion of parcicular cransaeeions. Inseead, New '/ork 
OOCl^ prescribes a procedure (negociacion, if possible; 
arbicraeion, if necessary) for arriving ac an implementing 
agreemenc respeceing any parcicular eransaccion.'' The New 'i-ork 
UflCit condicions do noc themselves specify how and to -vhae excen-
CBAs may be overridden by arbicracors in arriving ac arbitrally' 
imposed implemeneing agreemenes. The auchoricy co do so derives 
from 49 U.S.C. 11341 as explained by che ICC in Carmen r and 
gjgpatChera ,I and affirmed by ehe Supreme Coure in NiM and from 
49 Li S.C. 11347 as explained by che ICC in Carmen Ji. 

Under ehe approach reflecced by che ICC's decision in Carm.en 
I and Diapar.Chera T, as affirmed by che Supreme Courc in the 
scope of che arbicracor"s auchoricy Co override CBA cerms vas 
said CO be limieed only by ehe scope of ehe approved 
cransaction-with any ob-cacle to i t s accon^jlishment being 
overridden. Under che altemative approach reflected by che 

An implementing agreement i s eitiier an agreement 
negotiated by .nanagement and labor or an "agreement" imposed m 
an arbitration proceeding. The arbitrators' awards, in the 
absence of an agreement between the carriers and the 
representatives of the affected employee., constitute the 
implementing agreements specified under New York nnrif and which 
-ve have required to be in effect before a transaction affecting 
employee righta can be cons'immated. Fox vallev & Weacory^ 
LCd.-ExamntiQn Acquisition and Qperaeion- Cwrtain r.inea nf --^cn 
Bay and Weatem Railroad company. Fox River V a l l e v RailroAri 
CQCPflCaeion. and ehe Ahnaoea & •/Jeatem Railwav Companv '?Pf.--^n 
EQC Smeraencv Ceaae and Desist Order) Finance Docket Mo. }:::5 
(ICC served Aug. 26, 1993) i s l i p op. at 3). 

*̂ The immunity provision has been characterized as seZf-
executing. This phrase has reference to the immunizing oo-ver of 
49 U.S.C. 11341(a) vis-a-vis transactions direetly related to and 
growing out of, or flowing from, a specifically authorized 
eransaccion. Because the i.Tmunicy provision -vas self-executing, 

(contir.ued. . . ) 
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'CC's Cannen I I decision, the scope of the arbitrator's a u t h — y 
•vas defined in terms of the process as conducted by arbitrators' 
during che period from 1940-1980. Caraen I I , 6 I.C.C.2d ac 740-
45. IC vas Che poceneial conflicc becveen these t-vo 
approaches, -vhich the Supreme Court recognized buc expressly 
declined to resolve m USt̂ , 499 U.S. ac 134, thae gave rise 

•'(... concinued) 
ics immunizing power did noC depend upon a deelaracion by the ICC 
thae a parcicular exempeion -vas necessary co a pa.rcicular 
approved eransaccion. "Seccion 11341 is self-execueing and does 
noe condieion exempcions on che ICC's announcing chac a 
parcicular exempeion is necessary co an approved eransaccion." 
CSX Corp.-Concrol-Chesaie and Seaboard C. r. T, 3 I.C.C.2d 715, 

(1992) (CSX i i ) . SL^LlA. American Train Di ,r,^rrh^r, A.«-n 
y. ICC. 26 F.3d 1157 (D.C. Cir. 1994) (ATDA). "(Seccion 11341], 
as ies plain language indicaees, does noe condieion exempcions on 
Che ICC's announcing chac a parcicular exemption is necessary eo 
an approved tranaaction. Rather, § 11341 automatically exempts a 
person from 'other laws' whenever an exemption is 'necessary co 
let that peraon carry out the tranaaction, hold, maintain, and 
operate property, end exercise control or franchises acquired 
through the transaction.' 49 U.S.C. 11341. The breadth of t.he 
exemption ia defined by the scope of the approved transaction, 
and no explicit annoxincement of exeirption ia required to make the 
statute applicable." ICC v. Brocherhoori of Loeomotive Enatr.e<»r.» 
482 U.S. 270, 298 (1987) (Stevens, J., concurring) (footnote 
omitted). Oiaa CSJL-il, 3 I.C.C.2d at 723-24 (che inmunity 
provision doea not extend "only to maccera specifically mentioned 
by us in approving ehe eransaccion. Racher, S 11341(a) i.rmunity 
covers che future coordinations expected to flow from che control 
transaction that we approved, and our approval of che principal 
eransaccion also extends to these direeely relaeed actions.';. 
alUsi bSOii. 26 F.3d ac 1164. The majoriCy in Che USM case 
adopced che reaaoning of the Stevens opinion, 499 U.S. ac 132-33. 

'̂ See also Carmen TT 6 r.C.C.2daC 721: "IC appears t.tac 
arbicratora, management and labor developed approaches i.n the 
1940-80 period for resolution of the inevitable conflicts with 
CBAs that permitted the carrying oue of the eransaccion while 
maincaining labor peace, we trusc t.hac these parcies -vill ce 
able Co eall upon eheir institutional memories co again resolve 
chese matters consistencl-/ and amicably, now ehae -ve have re.-̂o-.-ed 
cvo major impedimencs to the process." 
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the remand of these cases, and i t i s this issue that -̂as ^e-^a'-^d 
unresolved co ehis dace.-' 

The presene proeeedi.ngs arise oue of i.mplem.encmg agree.-r-en-
arbicracions conduceed -under the auspices of Article I, sec-'0'''4 
'̂ ^ -'^^ Mew YQgK aoch conditions. The procedural mechanism 
provided, like the procedural mechanism provided by the WJPA from 
•vhich section 4 -vas derived," reflects che underscanding t h a t " 
CBA modifications necessary co permic implemeneaeion of 
transactions approved by the ICC under 49 U.S.C. 11344 could not 
be relegated co ehe purposefully drawn-ouc procedures provided by 
the RLA. The RLA seeks to preserve labor peace by preserving 
che CBA scacus quo, and ic •vas recognized chac, in many 
mscanees, preservacion of the CBA scacus quo -vould effectively 
thwart f u l l implementation of r a i l can-ier cransaeeions approved 
by che ICC under 49 U.S.C. 11344. 

Arciele I, seccion 4, -vhich permies CBA modificacions to be 
arrived ac on an expedieed schedule chrough binding arbicraeion, 
provides in percinene pare: 

Each eransaccion -vhich may resulc in a dismissal 
or displacemene of employees or rearrangemene of 
forces, s h a l l provide for che selection of forces 
from a l l employees involved on a basis accepced as 
appropriate for applieation m the partieular case 
and emy assignment of employeea made necessary by 
the tr x-action shall be made on the basis of an 
agreem* or decision under this section 4. I f at 

Other issuea that were al i v e at the time of the re.T.and 
have since been definitively resolved. The issue of che 
relacionship beeween Arciele I, seccion 2 and Arciele r, section 
4 has been resolved by a series of decisions in the D.C. Circuit 
culminating in UTU v. STB. 103 F.3d 1425 (D.C. Cir. 199'') .-JCJ, . 
So too haa the issue of necessity for purposes of 49 U.S.C. 11247 
and 11326. RLEA. 987 F.2d ae 306. We refer eo chese issues 
herein solely for c l a r i c y of exposieion. 

" Article I , section 4 of the New York Dock conditions :an 
be traced directly back to the '.-/JPA. Sea Carmen iX. 6 I.C. C i i 
at 732-40. Sflfl also RLEA. ?37 ?.2d at 813; ATDA. 26 F.3d at 
1159-60. 

" A copy of che WJPA can be found in Carm.en I I . 6 I.e.: Id 
ac 778-93. The procedural -echanism now provided by Me-v 
Dock. Arciele I, seccion 4 .3 derived from che similar pro: 
mechamism provided by V/JPA sections 4, 5, and 13. 

^o•-r3; 
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che end of thi.ty (3 3) days [i.e., 3 0 days af-^r 
t.he railroad conte.T-.plati.ng a transaction has 
provided -vritten notice of such intended 
transaction] there is a failure to agree, ei-rer 
party to the dispute .T.ay submit i t for adjust-rene 
m accordance with the following procedures-
(1) Wichin five (5) days from che requese for 
arbicraeion the parties shall select a neutral 
referee and m t.he evene chey are unable to agree 
within said five (5) days upon che seleccion of 
said referee chen t.he National Medicaeion Board 
shall immediacely appome a referee. (2) No laf-er 
Chan ewency (20) days afeer a referee has been 
designaced a hearing on che dispuce shall 
commence. (3) The decision of che referee shall 
be final, binding and conclusive and shall be 
rendered wichm thirty (30) days from the 
commencemene of the hearing of ehe dispuce. 

New York OnrW 360 I.C.C. aC 35. 

The implementing agreements imposed in arbitration under 
labor conditiona that antedated New York rrn/̂ ir generally focused 
on selection or forces and assignment of worjc. Sfifi, e.g. -/JPA 
section 5, reproduced at Carmen TT 6 I.C.C.2d at 779. The ICC 
in the course of discussing this matter at some length in*i-s" 
Cagman TT decision, noted that " [ i j f the 1940-80 arbitrators -ol-
themaelvea bound by theae terms, they must have defined them 
broadly enough to include contract changea involving che .xoveTenc 
of work (and probably employeea) aa well aa adjuscmencs m 
seniority." .CaglRttn I I , 6 I.C.C.2d at 721. Nevertheless, -he 
dispute resolucion mechanism established by WJPA section 5, --e 
ICC noted, embraced more ehan seleccion and assignmene of forc.^s, 
narrowly defined. IC encompassed also che modificaeion of 
cercain contractual righes; it embraced -whacever -vas necessary -o 
che effectuation of those pro;ects that were the direct resu'-3 
of che merger. 

Negotiators and arbitrators may -veil have 
followed the ruoric of "selection of forces and 
asaignment of erployees" -vhen administering the 
provisions governing the effect of consolidations. 
The scope of these terms, however, is noc -veil 
defined. Ic rust -e.xtend beyond che mere .mechaniar. 
for seleccion rr assignmene of employees, and 
include ehe rcdi:oration of cercain imporeant 
concraccual ri^.-.ts .^^ouchPrn r Souchern Rv. 
CO.-CQntrQl-C-?r.--1 • :-: i P o r a i a Rv. Co 331 I.C.:. 
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P ^ J ^ m a J ^ arbitrator cited m 
from one railroad -o anorS^L''°'"^ '̂ ^̂  transferred 
concraccual Provisions m SAf^^''^^'^ concrary 
obvious Chac concractu^i =̂  "^^ aiso 
-edified m orderco coislud^c:'"^ ̂'^^^^ 
e-vo separace, combmmg railro^n "^^^^^ of =he 

regularly caken^JJe 5Lj?co°Xfr ^^ve 
These accions are the sJr? 'h.r^^ Pfohibicions. 
to pennic almosc any consoliSat.on''^? ^! necessary 
funccions of cwo mê rrŝ !. °^ the 

u f̂» .̂iro!rijr4 Li f̂̂ ^̂̂  
will adopt I t too. », afift BLfiA. AI21A, and am, and -ve 

:Se%'?V^^'^"^'-' three additional 
touaht f ^ *" arbitrator under s ^ c t i ^ J ^ ^ ^ I ^ ^ ^ " ' <=an be 
sought to be implemented must b- i transaction 
modifications muat be necMsa^%«".K''^^°^*<* transaction,- - e 
transaction; and the mSdilfSJLi° ^nplementation o? t-al 
P ^ - i g e a or ̂ -n./iS p r ^ ' ^ J c ^ ' ^ r b r ^ ^ t L r r f - ^ ^ t s " . " ' 
Mew roriT nnrit conditions, -̂e aor--- ^ * '̂ section 2 of --e 
how we intend to apply each of ̂ ^ ^^^^ "̂ ^̂  ̂ Ĉ and will sc-'t. 
intervening court ^^^3!"^. limitations in the 

c e r c a J T S S a ^ J ^ r e o u r d be^ca^riel^^^*', -̂"-at 
and authorization of the rrr 'z^"'-^^ °ut only with t.he a-
ICC should approve Inf LcSorizrsicS = ' Provided Z 
were conaiatent with the p u b l n ^ '^"nsactions only , 
the ICC, when approving sue? section 11347 
carrier to provide a fJJ f? --ansactions, co require 
of ics eritploylli^^nd t/c'^l^^^^^ 
carrier participAting m a'̂  an^; ^ i * ' Provided chac a ra-
oehen^ise appU^ablS^^S/^s ^ L e s l f r ^ T " " " ' " ^ '̂ ^^ ^ ^ - ^ 

..ecessary co carry ouc the 

r a 

•oval 
:.-.e 

r.ey 
eted 

? 3 t S 

o.-n 
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transaction. But none of these provisions defined the scope of 
the transaction approved by the ICC -under seccion 11344 (c) and 
thereby immunized againsc ocher law -under seccion 11341(a). 

Alchough a narrow ineerpreeaeion of che -vord transaction 
has frequencly been soughe by r a i l labor, ic is now seeded that 
the proper and court-approved ineerpreeaeion of ehe 'vord 
eransaccion is che ineerpreeaeion escablished by che ICC. The 
ICC, -vich che approval of the courts, held chac che -vord, as used 
m 49 U.S.C. 11343, 11344, 11347, and 11341, embraced --/o 
caeegories of cransaeeions: the principal eransaccion approved 
by che ICC (generally a eonsolidacion or acquisicion of control;,-
and subsequenc Cransaeeions chac -vere direetly related to and 
grew out of, or flowed from, that principal eransaccion (such as 
consolidacicns of facilieies, cransfer of work assignmencs, 
ecc.). "The approval of a principal eransaccion excends to a.nd 
encompasses subsequenc cransaeeions ehae are direeely related to 
and f u l f i l l the purposes of the principal eransaccion (i.e., 
chose whieh, che Supreme Coure noeed, would allow 'che 
efficiencies of eonsolidacion' eo be achieved)." csx 2 3. 
8 I.C.C.2d at 722. 

In our view, "approved" cransaeeions include chose 
specifically authorized by the ICC, such as the various proposals 
we have approved which led to the formation of CSXT and those 
that are directly related to and grow out of, or flow from, such 
a specifically authorized treuiaaction. The inaeant transaction, 
the tranafer of the dispatching functions, falla into the latter 
cacegory. The exiatence of thia aecond category of transactions 
is inqplicit in the definition of the term 'transaction" m the 
standard labor protective conditiona: "[A]ny action taken 
pursuant to authorizations of the ICC on which these provisions 
have been imposed." New York Dock. 360 I.C.C. at 84, CSi_21- 3 
I.C.C.2d at 720-21 (footnote and intemal cross-references 
omitted). The omitted footnote citea New York Dock. 360 I.C.C. 
at 70: "[T]he broad definition [of 'tramsaction'] is necessary 
in the types of tranaactiona for whieh approval is required under 
49 U.S.C. 11343 OL sma. . because the event actually affecting the 
employeea mighc occur at a later date Chan che in i c i a l 
eransaccion, yet s t i l l pursuant to our approval (consolidation of 
employee roatera, sL cetera).• In ATDA. 26 F.3d at 1165, the 
court, in affirming csx 2 3. found reasonable the ICC's vie-v that 
the term approved transaction 'extends to subsidiary transactions 
Chat f u l f i l l ehe purposes of the main conerol eransaccion' ,• the 
court added that "[tJhe ICC's e'ascic conseruccion of 'approved 
eransaccion' in chis case .mirrors [chG] seeded -underscanding [of 
ehe cerm] ." Moreover, ic is .-.cv seeded chac che mere passage of 
cime doea not prevent a finding of nexus between che proposed 
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changes and che i n i t i a l l y appro'/ed transaction. ZZZ. ZZ3 .-.3d a-
1430-31. 

Neceaaity. A C3A override can be had onl-y i f such override 
i s necessary to carry out a transact-.on approved under 
49 'J.3.C. 11344(c). The necessify requirement i s e x p l i c i t m 
49 U.S.C. 11341(a); i t has been held to be i.-nplicit m 49 'J.S.C. 
11347, Carmen I I . RlEA. 987 r . 2d at 814-15; -..t i s therefore, on 
both counts, part and parcel of .Article I , section 4 of the .'Je-v 
York Dpck conditions. "This 'necessity fi.nding i s not optional; 
pre-transaccion labor arrangements cannoe be modified -vitho'-t 
I t . " Fox Vallev St -,Ve3tern Ltd.-Exemption Acquisition and 
Operation-Certain Lines of Green 3av and -^Vescern Railroad 
Company. Fox River Vallev Railroad Corporation, and the Ahnapee ̂  
•.-/escern Rail-vav Company ( A r b i t r a t i o n Review) . Finance Docket L'o. 
32035 (Sub-Nos. 2-6) (Fox Vallev) (ICC served Aug. 10, 1995) 
(Slip op. ac 2) (cieacion omitted), '/rt^acever the standard of 
necessity may be where only 11341(a) i s involved, ic i s se t t l e d 
thae chere i s one and only one necessicy scandard -vhere section 
11347 and the New York Dock conditions are r e l i e d -jpon by the 
arbitraCor as che basis for overriding CBA provisions. .ATDA. 26 
F.3d ac 1164-65. 

Alchough, as we have noeed above, che ICC i n Carmen I I did 
.noC aecempc co define whae would conscicuce necessicy m such 
cases, che D.C. Circuie Coure of Appeals has siibsequenely held, 
and we have accepted that holding, that a CBA override can be 
effected only where there are transportation benefits of the 
underlying transaction; i t cannot be effected i f the only benefit 
of the m o d i f i c a t i o n derives from the CBA modification i t s e l f . 
RLEA. 987 F.2d at 814-15. "[WJe do not see how the agency can be 
said to have shown the 'necessity for modifying a CBA -jnless i t 
shows chac che modificaeion i s necessary i n order to secure to 
the public some transporcacion benefie flowing from, che 
underlying eransaccion (here a lease)." SL£A, 987 F.2d at 315. 
"[T]he benefie cajmot arise from the CBA modification i t s e l f ; 
considered independenely of che CBA, che eransaccion muse y i e l d 
enhanced e f f i c i e n c y , greaeer safecy, or some oeher gam. ' A7CA, 
26 F.3d a t 1164. Sfia also U l l l , -08 F.3d aC 1431. 
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Under the approach adopted m -armen -he necessity 
determination generally had ^ ' ' • ' 

b i t r a t o r , chough i t -vas 

.As stated by the ICC m i t s Fox -/alley decision ( s l i p op. 

Arbicracors should also be aware chac i n 
rRLEA 1 the court admonished us to id e n c i f y -vhich 
changes i n pre-eransaccion Iflbor arrangemenes are 
necessary co secure che public benefics of t.he 
eransaccion and -vhich are noc. '^e have general ly 
delegated to arbitrators the task of decermmi.-.g 
the p a r c i c u l a r changes chac are and are not 
necessary to carry ouc che purposes o f the 
t ransact ion, sub]ecc only co review under our Lacg 
Cugfiain seandards [referenced below]. Arbicracors 
should discuss che necessicy of modificaeions co 
pre-eramsaeCion labor arrangemenes, caking care to 
reconcile the operational needs of the eransaccion 
wich che need co preserve pre-cransaecicn 
arrangemenes. Arbicracors should noc require the 
e a r r i e r co bear a hervy burden (f o r example, 
Chrough deeailed operacional scudies) i n 
j u s t i f y i n g operational and related work assignment 
and employment le v e l changea that are c l e a r l y 
neceaaary to make the merged e n t i t y operate 
e f f i c i e n t l y aa a u n i f i e d syatem rather than as t-vo 
separate e n t i t i e s , i f these changes are i d e n t i f i e d 
w ith reasonable p a r t i c u l a r i t y . But a r b i t r a t o r s 
should not assxime that a l l pre-transaction labor 
arrangements, no matter how remotely they are 
connected with operational e f f i c i e n c y or other 
public benefits of the transaction, must be 
modified to carry out the purposes of a 
transaction. (footnote omitted). 

Riahta, FriTileges, and Benefita. The necessity standard 
49 U.S.C. 11341(a) and 11347 provides one check upon the C3A 
modification a u t h o r i t y entrusted to a r b i t r a t o r s under A r t i c l e 
section 4 of the New York -!nri<- conditions. The r i o h t s , 
p r i v i l e g e s , and benefits standard of A r t i c l e I , section 2 o 
York Doek" providea another check upon chac auchoricy. Tha 

o: 

" Arciele I , seccion : :f the New York nnrk conditio.-.s, 
360 I.C.C. ae 84, provides: The races of pay, rules, wor:<i.-.g 

(co.nci.-.ued. . . i 
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provision states that certain righcs, privileges, ar.J be.nefi-s 
f;£°''=̂ ?J«̂ P̂ 2>'«®3 'under pre-transaction CBAs .T.ust be oreserved. 
SittLA. 987 F.2d at 314 ^ noting, ho-vever, that not every" vord o-" 
every CBA establishes a right, privilege, or benefit); ai2A, 6̂ 
F.3d ae UD3 mdicaemg that a CBA "scope" provision creates no 
rights, privileges, or benefits). 

Although i t was a hotly coneesced issue ac "-he -I'-e -^ese 
proceedings -vere remanded, the definition of righes, "p'rivi'-'eges 
and benefics has now been established by an ICC decision -vh--h 
•ve have adopted and applied,-* and by che affirmance of -hae '̂ 'c 
decision by che D.C. Circuie. in csx Cnmnr.rjon^onr.n:-
Cheaaie Svatem. Inc. and Seabnar,-i Caasr. T.ir̂ e rnduarries, :;',r;, ^ 
AL.—iAgbltgat^gn Reviewi• Finance DockeC No. 23905 (Sub-No 27j 
(ICC served Dec. 7, 1995) icsx 27i (s l i p op. ac 14-16), -he IC^ 
defined the righes, privileges, and benefics thae cannoe be 
overridden eo include such chi.ngs as group l i f e insurance, 
hospiealizaeion and .medical care, free Cransporcacion, sick 
leave, concinued scacus and parcicipacion under any di s a b i l i t y or 
reciremene program, and such other employee benefics as .Railroad 
Reeiremene, Social Securiey, 'Workmen's Compensacion, and 
unemployment compensation. Protected rights, privileges, and 
benefits do not embrace scope rulea and seniority provisions* 
Sueh rules and provisions, ehe ICC noCed, have hlsc o r i c a l l y been 
changed in arbicraeion conduceed under Arciele I , seccion 4 of 
ehe New YOgK DQCif condieions, or under che comparable provisions 
of ehe predecessor labor proceceive eondieiona imposed prior -o 
1979. The righta, privilegea, and benefits that must be 
preserved, the ICC added, do not inrmde pre-transaction union 
representation arremgements." Affd. un;. 

"(...continued) 
conditions and a l l collective bargaining and other rights, 
privileges and benefits (including continuation of pension rig.-.-s 
and benefits) of the railroad's employees under applicable lavs 
and/or existing collective bargaining agreements or other-vise 
shall be preserved unless changed by future collective barga.-.̂ .-.g 
agreements or applicable statutes." 

Union P a c i f i c Coroorat-.on rmion P m r i f i c Rilii^rn^d 
Company and Missouri P a c i f i c ?a-:rnad Comoanv-Conrrnl ^rri. 
Mflgggg-SQUthem P a c i f i c Trar-^nortanon rnmoanv. ' . n : - , 
SQUthwesr.em Railway Comcanv. .̂ PCqL rorp. and The Denver and - .̂  
Ggande Weatem Railroad ::-nar.v .a^rhirraeion Review) ST3 ?:r. ir.za 
Docket No. 32760 (Sub-No. ;2; STB served June 26, 1997). 

" The ICC pointed z.z -.:/.ever, that once a transact::-. 
(cont m-ea 
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In explaining our denial of a petition to stay t.he ICC's "S"' 
21 decision, -ve indicated that rates of pay, rules, and -vorki-q 
conditions, are not rights, privileges, or benefits that -".ust be 
preser'/ed.* " [ l i t i s now •veil established that changes m rates 
of pay, rules, and -vorki.ng conditions can be required by -his 
agency or by arbitrators acti.ng under New York -inr;)̂  Ca-r-ers 
may invoke Mew York nnrk to .modify such CBA terms -vhen 
modification i s necessary to obtain the benefits of a transaction 
that was approved as being m the publie interest." csx 27 stav 
Deciaion. s l i p op. at 3. 

In affirming che ICC's Sub-No. 27 Decision, the courc 
observed (108 F.3d at 1430): 

[2] In this case, the Commission offers a 
definition: "rights, privileges, and benefits" refers 
to "the incidents of employment, anci l l a r y emoluments 
or fringe benefits-as opposed to che more ceneral 
aspeecs of ehe work ieself-pay, rules and -working 
condicions." Sflfl Commission decisinn aC 14, reorin-ed 
i a J.A. 237. And "the ineidencs of employmene, 
anc i l l a r y emolumenes or fringe benefics" refers co 
employees' veaced and aeerued benefice, such as l i f e 
insurance, hospiealizaeion and medical care, sick 
leave, and similar benefics. Saa id. ac 15, reprinted 
i a J.A. 238. According Co Che Comnission, senioricy 
provisiona are noc wichin che conpaaa of "righcs, 
privilegea, and benefice" protected abaolutely from the 
Commiaaion'a 2ibrogation authority. Saa id. On this 
point, the Commission notes that seniority provisions 
"have eonaiatently been modified in the paat in 
connection within [sic] consolidations. This may be due 
to the fact that almost a l l consolidations require 

"(...continued) 
has been inqplemented pursuant co an award imposed under 
Arciele I , section 4 of the New York Dock conditions, q'uest 10.-3 
respecting union representation arrangements are .subject to -.-.e 
sole ju r i s d i c t i o n of che Nacional Mediaeion Board under t.-.e .= 1A. 
"The effect of our cransaeeions on seleccion of union rr.e.Tjoers.-.ip 
i s under the jur i s d i c t i o n of the National Mediation Board ac-i.-.g 
under the Railway Labor Act." csx 27. s l i p op. at 15 (citation 
omitted). 

*̂ Saa CSX CorPoration-i-ontroI-Cheag^e System, --.r 
Seaboard Coaat Line Industr--es m c ec a l . (Arbitrar v-,-. 
Review). Finance Docket :;o. 2 3 905 (Sub-No. 27) (STB served 
Jan. 4, 1996) (CSX 27 ^rav Cecisinn). 
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scope and senioricy changes in order co effeccuace the 
purpose of the transaction. Rail-vay Labor Act 
bargaining over these aspects of a consolidation -vouid 
fruscrace ehe cransaeeions." 

The coure wene on Co affirm chis definicion in che following 
language, which is disposicive of the issue: 

The Commission's ineerpreeaeion is reasonable. 
Sas American Train Disoacchers Ass'n v. ICC. 54 F.3d 
342, 347-48 (D.C. Cir. 1995) (holding ehae Che ICC's 
ineerpreeaeion of New York Dock rules is encicled co 
subseaneial deference by a reviewing courc). Under the 
Commission's ineerpreeaeion, "righes, privileges and 
benefics" are proeeeeed absolucely, while oeher 
employee ineerescs ehae are noc inviolaee are proeeeeed 
by a eest of "necessity," pursuant to whieh chere muse 
be a showing of a nexus becween che chemges soughe and 
ehe effectuation of an ICC-approved tramsaction. Under 
this scheme, the public interest in effectuating 
approved conaolidationa is ensured without any undue 
sacrifice of employee intereata. In our view, this is 
exactly what waa intended by Congreaa. 

Teklaaa* An argument haa been advanced that any CBA 
override effected under Article I, section 4 of the New York Dock 
conditiona amounta to a "taking' of private property in violacicn 
of che Fifth Amendment. That queation cannot be resolved by a 
New Yoyk Dock arbitrator, i t cannot be resolved by an 
administrative agency reviewing an award issued by ehe 
arbicracor, and ic camnot be resolved even by an appellate court 
reviewing a decision entered by che administrative agency .̂ ee 
RLEA. 987 F.2d at 815-16 (takings claims ean be adjudicated only 
in the court of Federal Claims or, in certain limited 
cireumatamcea, in a Diatrict court) 

Whethsr Seetion 11341 la Liaited by section 11347. As 
discussed, in 1991 the Supreme Court left open ehe q[ueseion 

Because we cannoe adjudicace a cakings elaim under a.-.y 
circumscances, we have no reason co decermine wheeher certain 
supposed procedural defaults bar adjudicacion of ehe eakmgs 
claims raised in Che presene proceedings. 
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whether CBA overrides authorized by 4 9 U.S.C. 11341 might be 
l i m i t e d by 49 U.S.C. 11347. Liij^, 499 U.S. at 134. V/e concl--ide 
that, -vherf" as here New '.̂ ork Dock conditions are req^uired to be 
imposed, section 11341 is constrained by section 11347 and the 
provisions of these labor conditions. '.Ve believe t.hat i t i s 
u.nnecessary and -vould be -un-vise here to attempt to resol',-e the 
issue of the reach of section 11341 unconstrained by section 
11347 and the New York Dock conditions, because the orders of the 
ICC i n carm.en I and Dispatchers I are affirm.able -under ei t h e r 
section 11341 or seccion 1134''. Therefore, follo-vmg the lead of 
the D.C. C i r c u i t under s u b s t a n t i a l l y i d e n t i c a l circumstances m 
ATDA. 26 F.3d at 1165, we a f f i r m che orders m Carmen r and 
Dispatchers I applying the reasons and standards a r c i c u l a t e d m 
Carmen I I as discussed herein. '̂Ve vacate che order m Carmen 
insofar as i c vacaces che a r b i t r a t o r s ' decisions and rem,ands the 
m.aeeers eo che parcies for furcher negociacion and a r b i t r a t i o n , 
i f necessary. We believe t h i s approach i s appropriate because, 
as m ATDA. che cransporcacion benefics from the consolidacions 
proposed by NS and CSX are s u f f i c i e n c to pass the RLEA necessit-y 
tesc and we can see noching co be gained by furcher prolonging 
chis already very proeracted process. 

We believe i c -vould be un-vise co aecempc eo resol'/e t.he 
issue of ehe reach of seccion 11341, now seccion 11321, m the 
abstract as that issue i s not presented i n t h i s ease. We -vould 
prefer to address i t i n ehe concexc of a case i n which our New 
York Dock eonditions do not apply so t h a t the question of whether 
seccion 11341, now seccion 11321, i s limieed by section 11347, 
now seccion 11326, i n Che modificaeion of col l e c c i v e bargaining 
agreemenes i s ehe sole issue preseneed. Such a proceeding - v i l l 
of necessicy Cake accounc of changes made by che ICCTA, •vhich m 
effecc l i m i e our imposicion of New York Dock labor conditions to 
consolidations or acc[uisitions of co n t r o l as described m current 
section 11326(a). 

The Board continues to be committed co a process of 
negociacion f i r s t ^uld arbicraeion, i f necessary, co arri-/e at 
implementing agreements. SSfi ConraiJ.. -vhere the Board m 
response to requests by r a i l labor made clear chac the approval 
of ehe eransaccion does noc mdicace approval or disappro-.-al of 
CBA overrides chat have been argued co be necessary eo carr-y out 
the cremsaccion. Decision r.o. 39, s l i p op. ac 126-127. 

Finance Docket No. 28909 (S\ib-NO. 22) 

In 1987 che a r b i c r a t i o n co.-mittee direc t e d CSX and 3?.C to 
adope Che implemeneing agree.rent thac had been proposed b-/ :3X, 
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subjece eo one exception: that '.-/aycross employees covered by the 
Orange Book could noc be co.T.pelled to transfer to Raceland. 
LaRQCCQ Awagd, ae 41. in 19 3 3 t.he ICC (1) affirmed the LaRocco 
A'vard insofar as it had appro'/ed the movement of the 'vork 
performed ac '.Vaycross, (2) reversed che LaRocco Award insofar as 
It had created an Orange Book e.mplcyees excepcion co the 
prescribed implementing agreem.ent, and (3) remanded to the 
commiccee (in effecc. co the parties) for furcher proceedings 
consiseenc wieh che ICC's decision subjece co che admonicion that 
ehe cransfer of employees •vould be subjece to New York Dock 
proeeccions. Carmen I. 4 I.C.C.2d ac 650, 655. In 1989 the D.C. 
Circuit reversed the ICC's decision and remanded co the agency to 
permie ie co deeermme -vhecher furcher proceedings -vere 
necessary. Carmen. 380 F.2d ac 574. In 1990 che ICC reversed 
and vacaeed ehe LaRocco A-vard. effeecively remanding the entire 
proceeding eo che parcies eo recommence ehe implemeneing process 
in accordance wieh Arciele I, seccion 4 of the New York Dock 
condicions 'chrough f-urcher negoeiaeions or arbicraeion, if 
necessary, eo reach [a] new im.plemencing agreemenc (] in 
accordance wich ehe seandards see forch in chis decision." 
Carman 1^. 6 I.C.C.2d aC 757. Finally, in 1991, Che Supreme 
Court reversed the D.C. Circuit's Carmen decision and remanded to 
ehe D.C. Circuie for furcher proceedings, N&w. 499 U.S. ae 134; 
and che D.C. Circuie remanded boch Carman i; and Carmen 11 to the 
ICC for reeonsideracion in light of UiU. 

I f the Finance Docket No. 28905 (Sub-No. 22) proceeding had 
been handled by the ICC in ehe usual faahion, i t would have been 
held in etbeyance while a c e r t i o r a r i petition waa pending, and, 
once c e r t i o r a r i had been granted, i t would have continued to be 
held in abeyance pending a decision of the Supreme Court. If 
this proceeding had been handled in that fashion, ehe Supreme 
Coure's Uiii decision would have reeurned ehe proceeding to the 
D.C. Circuit, whieh could then have decided the vcxrious issues i t 
had l e f t open in Carmen. And, i f ehis proceeding had been 
handled in che usual fashion, t.he ICC would never have issued its 
Carmen I ^ decision. 

CSX contenda that, even t.hough chis proceeding -vas not 
handled in the usual fashion, the outcome should be che same as 
if it had been. CSX argued that the order entered in Carmen 
(reversing and vacating the '-.aRocco Award) is a nullit-y, ceca.se, 
as a matter of law, the Suprerre Court's reversal of the D.C. 
Circuit's Carmen decision reinstated the ICC's Carmen I deci3i:n. 
The reversal of a court ;udgmene, CSX insists, .nullifies orders 
issued in any s-obsequent proceeding that were depend'^nt .pen -.-.e 
reversed judgment. Car-en ::. m CSX's view, was dependent .con 
Carmen. because, again m ZSXs view, the ICC issued Car-en 11 
solely to con^ly with the D.C. Circuit's Carmer;! decision. '.z:-: 
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In explaining our denial of a petition to stay t.he ICC's csx 
22 decision, -ve indicated that rates of pay, rules, and -vorki.ng 
conditions are not rights, privileges, or benefits t.hat .-nust be 
preserved.- " [ I ] t i s now -veil established thae changes m races 
of pay, rules, and -vorkmg conditions can be required by this 
ageney or by arbicracors accmg -ander New York r.nrk Carriers 
may invoke Mew York Dock to modify such CBA terms when 
.modification i s necessary co obcain che benefics of a transaction 
thac -vas appro"-i as being m the public inceresc." CSX 2 7 .qtay 
Decision, s l i p op. ac 3. 

In affirming che ICC's Sub-No. 27 Decision, ehe court 
observed (108 F.3d ae 1430): 

[2] In chis case, the Commission offers a 
definition: "rights, privileges, and benefits" refers 
CO "Che ineidencs of employmene, ancillary emolumenes 
or fringe benefies-as opposed co che more ceneral 
aspecca of che work icself-pay, rulea and working 
condicions." SSS. Commission deciaion aC 14, reprinted 
i a J.A. 237. And "Che mcidencs of employmene, 
ancillary emolumenes or fringe benefice" refers to 
employees' veaced and accrued benefice, sueh as l i f e 
insurance, hospiealizaeion and medical care, sick 
leave, amd similar benefice. Sss id. at 15, reprinted 
i a J.A. 238. According to the Commisaion, seniority 
provisiona are not within the con^jaaa of "rights, 
privilegea, and benefits" protected absolutely from the 
Commission's abrogation authority. See id. On this 
point, the Commisaion notea that seniority provisions 
"have eonaiatently been modified in the paat in 
connection within [sic] consolidations. This may be due 
to the fact that almost a l l conaolidationa require 

"(...continued) 
haa been implemented pursuant co an award imposed under 
Arciele I , section 4 of che New York Dock conditions, cruestior.s 
respecting union representacion arrangemenes are subjece to -.-.e 
sole juriadiction of the National Mediaeion Board under tne ?Z.\. 
"The effect of our cransaeeions on seleccion of union rr.errers.-.i? 
i s under the juriadiction of the National Mediation Board acting 
under the Railway Laibor Act." CSX 27. s l i p op. at 15 (citati:n 
omitted). 

Ssa CSX Corporacion-^ontrol-gheagia Svstem. rr.c. 
Seaboard Coast Line Industrigs. Inc.. ec a l . (Arbitration 
Review). Finanee Docket ;;o. ;3 905 (Sub-No. 27) (STB served 
Jan. 4, 1^96) (CSX 27 Stav Cecisinnl. 
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scope and seniorit-y changes m order to effectuate the 
purpose of t.he transaction. Railway Labor Act 
bargami.ng over these aspects of a consolidation would 
f r u s t r a t e the transactions." 

The courc -vent on to a f f i r m t h i s d e f i n i t i o n i n the following 
language, -vhich i s dispositi-/e of the issue: 

The Commission's i n t e r p r e t a t i o n i s reasonable. 
S£fi American Tram Dispatchers ..̂ -3̂ n v. r r r . 54 F.3d 
342, 347-48 (D.C. Cir. 1995) (holding t.hac the ICC's 
interprecaeion of New York Dock rules i s e n c i t l e d to 
subseaneial deference by a reviewing courc). Under the 
Commission's ineerpreeaeion, "righcs, p r i v i l e g e s and 
benefics" are proeeeeed absolucely, -vhile oeher 
e.mployee ineerescs thae are noe inviolaee are proeeeeed 
by a eest of "necessity, ' pursuant co -vhich ehere muse 
be a showing of a nexus beeween che changes sought and 
the effeecuaeion of an ICC-approved eransaccion. 'Under 
chis scheme, che publie inceresc m effeeeuacing 
approved consolidacions i s ensured -vichoue any -undue 
s a c r i f i c e of employee ineerescs. In our view, t h i s i s 
exaccly what was intended by Congress. 

Taklnga. An argument has been advanced that any CBA 
override e f f e c t e d under A r t i c l e I , section 4 of che New 't̂ -ork Cock; 
condicions 2unovmta to a "Caking" of privaee propercy i n v i o l a t i o n 
of che F i f c h Amendmene. Thae quescion camnoe be resolved by a 
New York Dock arbicracor, i c cannoe be resolved by an 
adminiscrative agency reviewing an award issued by che 
arbicracor, and i c cannoe be resolved even by an appellate court 
reviewing a decision encered by the adminisCraei-/e agenc-y. ;ee 
RLEA. 987 F.2d at 815-16 (takings claims can be adjudicated :r.ly 
i n the court of Federal Claims or, i n c e r t a i n limieed 
circumscances, i n a Discricc courc).'' 

Whether Section 11341 Zs L i a i t e d by Section 11347. As 
ciscussed, i n 1991 ehe Supreme Coure l e f e open ehe quescion 

Because we cannoe ad]udicaee a cakings claim under an-/ 
circumscances, we have no reason to determine -vhether certain 
supposed procedural defaults bar adjudication of the takings 
claims raised i n che present proceedings. 
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wheeher CBA overrides auchorized by 49 U.S.C. 11341 might be 
l i m i t e d by 49 U.S.C. 11347. ^i^, 459 U.S. at 134. '--/e conclude 
that, where as here New 'rork Cock condicions are required to be 
i.T'.posed, seccion 11341 is conseramed by seccion :.1347 and the 
provisions of these labor conditions. ',v'e believe that i t i s 
u.nnecessar-y and •vould be -un-vise .here to attempt to resol-/e the 
issue of the reach of section 11341 unconstrained by section 
11347 and the New York Dock conditions, because the orders of the 
ICC i n Carm.en I and Dispatchers I are affirmable under either 
section 11341 or section 11347. Therefore, follo-vmg the lead of 
the D.C. C i r c u i t -under subscancialxy idencical circumstances m 
^I12A. 2 6 F.3d ac 1165, -ve a f f i r m che orders i n Carm.en T and 
Dispatchers I applying the reasons and seandards areiculaced m 
Carmen I I as discussed herein. 'fie vacate the order m Carmen 
i.nsofar as i e vacaces che arbicracors' decisions and remands the 
m.atters to che parcies for furcher negociacion and arbicraeion, 
i f necessary. We believe chis approach i s appropriace because, 
as i n ehe cransporcacion benefics from the consolidations 
proposed by NS and CSX are s u f f i c i e n c eo pass the RLEA necessity 
tesc and -ve can see noching co be gained by furcher prolongi.ng 
ehis already very procracced process. 

We believe i c would be unwise co aecempc Co resolve t.he 
issue of the reach of seccion 11341, now seccion 11321, i n the 
abscrace as chac issue i s noe preseneed i n chis case. We -vould 
prefer co address i c i n ehe concexc of a case i n which our New 
York Dock conditions do not apply so tha t the question of -vhecher 
seccion 11341, now seccion 11321, i s limieed by secCion 11347, 
now seccion 11326, i n Che modificaeion of colleccive bargaining 
agreemenes i s ehe sole issue presented. Sueh a proceeding - v i l l 
of necessity take account of changes m.ade by che ICCT.̂ V, -vhich i.n 
effecc l i m i e our imposicion of New York Dock labor conditions to 
consolidacions or acquisieions of conerol as described m current 
seccion 11326(a). 

The Board coneinues to be commieeed eo a process of 
negociacion f i r s t and a r b i t r a t i o n , i f necessary, to a r r i v e at 
implementing agreements. S&S. Conrail. -vhere che Board m 
response Co requeses by r a i l labor made clear chac che approval 
of ehe eransaccion does noc i.ndicaee approval or disappro'/al of 
CBA overrides ehae have been argued co be necessary to carr-y out 
the cramsaction. Decision r.o. 39, s l i p op. at 126-127. 

Finance Docket No. 2890S (Sub-NO. 22) 

In 1987 ehe a r b i c r a t i o n cormitcee directed CSX and 3?.C to 
adopr the implementing agree.rent that had been proposed by :SX, 
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subjeee co one excepcion: that '.-Ja-ycross employees covered by the 
Orange Book could noc be compelled to transfer to Raceland. 
LaRocco Award, ac 41. In 1933 the ICC (1) affirmed the LaRocco 
Award insofar as ie had approved ehe movemene of che -vork 
performed ac '.Vaycross, (2) reversed the LaRocco Award i.nsofar as 
It had ereaeed an Orange Book em.ployees excepcion eo the 
prescribed implemeneing agreemenc, and (3) remanded eo the 
commiccee (in effeee, eo che parcies) for furcher proceedings 
consiseenc wieh ehe ICC's decision subjece eo ehe admonicion t.hac 
ehe cransfer of employees -vould be subjeee eo New York Dock 
proeeccions. Carmen I. 4 I.C.C.2d ac 650, 655. In 1939 the D.C. 
Circuit reversed che ICC's decision and remanded eo the agenc-y to 
permie ie eo decermine -vhecher furcher proceedings -vere 
necessary. Carmen. 880 F.2d ac 574. In 1990 ehe ICC reversed 
and vacaeed che LaRocco Award, effeecively remanding che encire 
proceeding co ehe parCies eo recommence che implemeneing process 
in accordance wich Arciele I, seccion 4 of ehe Nev? York Dock 
condicions "ehrough furcher negoeiaeions or arbicraeion, if 
necessary, eo reach [a] new implementing agreement[] in 
accordance with the standards set forth in ehis decision." 
Carman II. 6 I.C.C.2d ac 757. Finally, in 1991, Che Supreme 
Coure reversed ehe D.C. Circuie's Carmen decision and remanded co 
Che D.C. Circuit for further proceedings, USM. 499 U.S. at 134; 
and the D.C. Circuit remanded both Carmen I arid Carmen II to the 
ICC for reconsideration in light of UHd,-

I f the Finance Docket No. 28905 (Sub-No. 22) proceeding had 
been handled by the ICC in the usual faahion, i t would have been 
held in abeyance while a cereiorari petition waa pending, and, 
once c e r t i o r a r i had been granted, i t would have continued co be 
held in aUoeyance pending a deciaion of ehe Supreme Courc. If 
ehis proceeding had been handled in chat fashion, che Supreme 
Courc's N&W decision would have reeurned ehe proceeding to the 
D.C. Circuit, which eould then have decided the various issues i t 
had l e f t open in Carmen. And, i f this proceeding had been 
handled in the usual fashion, the ICC would never have issued i t s 
Carmen I I dec i s i o n . 

CSX contenda that, even though this proceeding -vas not 
handled in the usual fashion, the outcome should be che same as 
i f i t had been. CSX argues that the order entered in CagT.sri 11 
(reversing and vacating the ' ̂ Pnr.ro Award) i s a nullity, ceca-se, 
as a matter of law, the Supreme Court's reversal of the D.C. 
Circuit's Carmen decision reinstated Che ICC's CagmeK I deci3ion. 
The reversal of a courc ;uigmenc, CSX insises, n u l l i f i e s orders 
issued in any subsequenc proceedi.ng chaC were dependene upc: -.ne 
reversed judgment. Carmen ::. m CSX's view, was dependent .con 
Carmen, because, again m IS.X's view, che ICC issued Cagrr.gp. ;.l 
solely CO comply wieh the D.:. CircuiC's Carmen decision. :3X 
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therefore urges thae we si.r.ply reinseace, wiehoue further ado 
the ICC's Carmen ; decision. 

Carm.en I I was issued upon the predicate thac che courc of 
appeals decision overeurnmg Carmen I was correce bue i t -vas not 
issued solely in compliance -vith che courc of appeals decision, 
and eherein l i e s ehe flaw m CSX's argumene. As the Suprem.e 
Courc recognized in LliM/ 499 U.S. ac 128 n.3, in denying labor 
respondene' s .mocion eo dismiss. Carmen r i was decided on an 
alcemacive basis -which co-uld noe be said co have ended the 
dispute between che parcies there. As a result, che Supreme 
Courc concluded chac the definitive ineerpreeaeion of seccion 
11341 provided by ies decision may affeee che ICC's Carm.en I I 
decision. Id. There was no suggeseion in che decision of the 
Supreme Court chat i t s decision supplanted che Carmen rr 
decision. In face, ehe Supreme CourC noced che pendency of a 
review proceeding and wene on eo say chac che coure on review 
mighe noc agree wieh ehe ICC's ineerpreeaeion in Carm.en rr. 499 
U.S. at 126-28, n.2 and 3. Ic -vas co permie the ICC [and no-v the 
Board] to arrive at a determmaeion as eo whae effeee, i f any, 
ehe Supreme Court's UiM decision would have on Carmen rr. that 
Carmen IT waa remanded Co che ICC. We conclude chac the N&w 
deciaion ahould have no effecc and chat Carmen I T should stand as 
decided subject of eourse eo ehe subsequent developments in the 
law referred to in this decision and subject to our modificaeion 
of the r e l i e f provided in Carmen l l . 

In caaea reviewing deciaiona involving CBA modification 
under aectiona 11347/11326 and A r t i c l e I , section 4 of our Nevf 
York Dock conditions, the D.C. C i r c u i t haa adopted a cwo pare 
ceat: (1) i a there a nexus between the changes sought and an 
approved transaction, and (2) i s there a transportation benefle 
co ehe public from ehe eransaccion. I f che answers co both 
quescions (1) and (2) are m the affirmative, chen che 
modifications are deemed necessary and permieeed unless they 
involve 'rights, privileges, and benefits" protected from cnange 
by Ar t i c l e I , section 2 of ?:ew York Dock. Ssa UIU, 1C3 F.Zd at 
1430-31. 

Both CSX and BRC have :r-oted from the following passage .r. 
csx Control. 

We find that -.ne applicants' estimate of 
employee impacts .3 reasonable. What dislocat i :.-.3 
there are promise to oe short term. le i s 
certainly possicle t.-.ae as che Cwo syscems ~esh 
eheir operacio.-.3 aoiitional coordinations .-ay 
occur chac cou.i .ead to f-ureher employee 
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displacemenes. Ho-vever, no -vholesale aisr-upcion 
of ehe carriers' -vork force should occur. Only at 
pomes -vhere the basically end-to-end systems meet 
does i c appear that perceptible dislocations w i l l 
resulc. Those comjncn pome locacions are clodic'''/ 
idencified. '/le believe chac the standard 
condicions w i l l adequacely proceee chose emplovees 
now idencified as affeeeed by the consolidation as 
well as chose -vho rr^y be affeeeed in che fucure, 
bue are noc now idencified s p e c i f i c a l l y . 

363 I.C.C. ae 539. BoCh CSX and iSRC have quoced 
from ehis passage, bue ehey have emphasized differene pares of 
ie. CSX has emphasized chac the ICC -vas aware th-c ehere might 
be -addicional coordinacions" ( i . e . , coordinaeions beyond -hose 
specifieally mencioned in the csx roncrn-i applicacion) , and thae 
employeea might be affected by che proposed eransaccion "in -̂he 
fucure." This, CSX concends, demonseraees chac che 'CC 
anticipated that transactions such as the 1986 Waycross/Raceland 
cransfer wculd be embraced wichin ehe principal eransaccion 
approved in CSX Contra1 BRC emphasizes ehe ICC's expeecacion 
chat employee dislocations would be "short term" and chac 
perceptible dislocations would occur only at points "where the 
basically end-to-end systems meet." Noting that the 1986 
Waycroaa/Raceland transfer waa s i x years delayed (and was 
therefore not a "short term" dislocation) amd that Waycross and 
Raceland aze hundreds of milea apart (and therefore are not 
located at junction pointa of the two end-to-end systems), BRC 
contends that the cited passage demonatratea that the ICC never 
anticipated that tranaactiona such as the 1986 Waycross/Raceland 
cransfer would be embraced wiehin che principal eransaccion 
approved in csx rnn^rni 

The ICC, in ies 1992 csx 2 3 decision, discussed che scece of 
che principal eransaccion approved in csx Cone ml . Quocmg tarts 
of che paaaage we have quoced in -vhole, ehe ICC concluded rhat* 
"as far back aa 1980, we eoneemplaced chat ehe applicancs could 
undercake operational changes Co i.-nprove efficiency -vhich -.ve .-.ad 
not conaidered in the decision and thar apecific approval of 
these coordinations waa noe necessary." csx 23. 8 i.c.C.Ci at 
725. We agree with this assessment, -vhich was aoproved by tĥ e 
D.C. Circuit Court of Appeals on review in ATDA.' 2 6 F.3d at '.'.iz. 
We believe thoae decisions are -ispooicive of ehe subseant-a-./ 
identical issue here. 

We agree with the ICC and the D.C. Circuit and adopt t.-.e 
view chat che approval of a principal eransaccion excends to J.-.U 
encompasses-subsequenc transactions thae are direccl-y relateo zz. 
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and f u l f i l l che purposes of, che principal eransaccion.-' csx 
Z2.. 3 I.C.C.2d ae 722. As long as there i s "a reasonably direct 
causal conneceion beeween the [principal] transaction and the 
operational changes soughe eo be implemenced," sueh operacional 
changes are embraced wichin che principal eransaccion. csx 23. 3 
l . C . C . 2d ac 724 n.l4. The 1986 Waycross/Raceland transfer .meets 
thesp tests. IC i s direeely relaeed eo ehe 1930 CSX Control 
principal eransaccion (common conerol of CiO and SCL allowed CSX 
to consolidate che work performed ae Waycross and Raceland) and 
ie f u l f i l l s ehe purposes of che principal eransaccion (one such 
purpose -vas che achievemene of efficiencies made possible by 
common concrol). We eherefore conclude chat the 1986 
Waycross/Raceland cransfer was embraced wiehin che principal 
eransaccion approved in che 1980 csx Cnnrrn\ decision. 

In ehe Finamce Doekee No. 28905 (Sub-No. 22) proceeding, the 
focus of ehe necessicy issue has always been che Orange Book, 
and, in parcicular, che cwin prohibicions respeceing cransfer of 
work and cransfer of employees. In 1987 ehe arbicraeion 
commiccee deeermined chac an override of ehe work cransfer 
prohibicion waa necessary, buC Chat an override of ehe employee 
eramsfer prohibicion waa not necessary. LaRocco Awa^d ac 35-38. 
In 1988 the ICC, relying heavily on the neceaaity standard 
announced in DRGW. determined that am override of both 
prohibitions waa neceaaary. Carmen r. 4 I.C.C.2d at 648-50. 
Thua the deciaion in Carmen T affirmed the award insofar as i t 
provided for the tramafer of work but vacated and remanded for 
further negotiation or arbitration, i f neceaaary, the part of the 
award that prohibited the tramafer of employeea. Two years later 
the ICC chamged course, and vacated and remanded the encire 
proceeding co allow CSX and BRC Co negotiate or arbitrate, " i f 
necessary, to reach [a] new implementing agreements in 

" Importantly, i t follo-vs chac any employees affected by 
ehe cransfer are encicled eo labor protection. 
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accordance wieh the standards set f o r t h m t h i s decision '•' 
Carmen 6 I.C.C.2d at 756-5". 

v;e are now a f f i r m i n g the Carmen T order i n a l l respects, ---e 
expece CSX and BRC to negotiate or a r b i t r a t e , i f necessary, any 
issues associated with the transfer of personnel -ve have found -o 
be rec[uired to the extent these issues continue to have v i t a l i t - / . 

CSX contends that the ICC erred m Carm.en r i i n ret r e a t i n g 
from the necessity scandard anno-unced m DRGW and r e l i e d --por • " 
Cagir.en l . and CSX 23, 3 I.C.C.2d ac 721. CSX 23. .however," -vas'lV. 
chis respece somewhac of an overseacemene of our auehority under 
the necessicy provision i m p l i c i t i n Arciele I , seccion 4"of -he 
New YQgk Dock condicions as meerpreced i n Carmen TT gfifi A'7D'A 
26 F.3d ac 1165. We w i l l therefore adhere to ehe positio n 
announced i n Cagmen l l thae t.he auchoricy of arbicracors to 
modify c o l l e c t i v e bargaining agreements i s l i m i t e d by the 
practice of arbicracors from 1940-1980 for cases subjece to the 
New York Doê y conditions. 

As we have indicaced e a r l i e r , -ve need noc decide -vhecher 
chis eransaccion meees che scandard f o r necessicy embodied i n 49 
U.S.C. 11341/11321 upon -vhich one Cammn f and Dispaecherg r 
decisions were based or i m p i i c i c i n 1134'^/li326 as a resulc of 
che Cagman H decision and cercain deriaiou"! of ehe D.C. Circuie, 
especially UTy and ATDA. -vhich have embraced ihe Carmen r r 
approach, because i c i s clear t-'-iC i t ? a t i b f i e a both. Under 
these eireumatamcea, -we re»f :ii.m cne [ICC s.i deci;ion i n Carm.en ; 
as consistent w i t h che apt'..oach adopted i n th.nt d e t i s i o n and 

The reeord iad:.catei? -'iat, a f t e r the lAiocco A-vard •vas 
issued, CSX tramsferred che .ork and che ncn-Orinae Bock-
proeecced employe'-.iS eo . l a c e l i n i . Sg^ CSX Coitmenej (Mar. 1, 1593) 
ae 9 n.l5. The '.ecord ;\ugges-..5 thae no Orange Book-pro :?»cted 
employees have f.ver been trani-verred co Rjcel<'.nd. See (:SX'=! 
July 2, 1990 p e t i t i o n for ̂ cay ->f ehe ICU's Carman TT decision, 
ac 4: "(TJhe tramafer of 3hC -nen.pers :iubj«:ce --o che Orange 3ook 
proeeccions hiie been deferred pt.-.'-̂ mcr .l^o ouceome of the 
l i e i g a c i o n surrounding the eonsolidacion." See also 3RC Cortments 
(Mar. 1, 199'>) at 31 ("[After the lc<Roceo Award was issued!, the 
car r i e r a clcaed the Waycross repair t \ ^ e i l i t y and joolished the 
positions o'; carmen employed at that f a c i l i t y . A tocal of 39 
carmen and 11 paineer positions were abolished ae ehae ti.T.e. :f 
Chese carman, 54 accepced separation pay and cerminaced t h e i r 
employment with the SCL. T-venty-three other carmen bid on .-.ew 
positions on the r i p track located ae Waycross. Nine or 13 
jun i o r employees who -vere -naole to hold a posicion ac -.-.'aycross 
accepced eransfers co ?.aceland.'> fooenoees omicced). 
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affirmed by che Supreme Courc m N&';\f and as sacisfyi.ng the 
alternative and more limited approach adopced m Carmen -7 which 
we are reaffirming here. 

CSX and BRC should accem.pe to resolve any remaining aspects 
of the dispute concerning cransfer of personnel from 'Vaycross to 
Raceland by negociacion. If an agreemenc has noe been reached by 
the end of the 30-day negociacion period required by Article I, 
seccion 4, eieher parey m.ay chen (or chereafcer) demand binding 
arbicraeion m accordance -vich Arciele I, seccion 4, 

riaaaee Ooekee tto. 29430 (8ub-Mo. 20) 

In 1987 che arbicraeion commiccee adopced, -vich one .minor 
excepcion, che implemeneing agreemenc chac had been proposed by 
NS, Harria Award, ac 17-18, and in 1988 Che ICC affirm.ed, 
Diapacchera J,. 4 I.C.C.2d ac 1092. In 1989 ehe D.C. CircuiC 
reversed che ICC's decision and remanded co che ICC m order thae 
che ICC mighc determine -vhecher furcher proceedings -vere 
necessary. Carmen. 380 F.2d ae 574. In 1990 che ICC reversed 
and vacaeed che Harris Award, effeecively remanding che 
proceeding co che parcies co coneinue ehe implemeneing process m 
accordamce with Article I, seetion 4 of the New York Dock, 
conditions "through further negotiations or arbitration, if 
neceaaary, to reach Ca] new implementing agreement[1 in 
accordance with the atandarda set forth in this decision." 
Carmen IT. 6 I.C.C.2d at 757. Finally, in 1991, the Supreme 
Court reversed the D.C. Circuit's carmen decision and remanded to 
the D.C. Circuit for further proceedinga, N&w. 499 U.S. at 13 4, 
and che D.C. Circuit remanded to the ICC for reconaideraeion m 
light of UiU' 

NS, advamcing an automatic n u l l i f i c a t i o n argument much like 
CSX's, contends that the outcome m che Finanee Doekee .No. 2 5430 
(Sub-No. 20) proceeding should be what i t would have been had the 
proceeding been held in abeyance pending f i n a l action by the 
Supreme Courc. NS arguea thac che order encered m Carmen IZ 
(reveraing and vacating ehe .Karris Award) i s a nullicy, because, 
as a matter of law, the Suprem.e Court's reversal of the D.C. 
Circuit's rarmmm decision reinstated the ICC's Dispatchers 1 
decision. The reversal of a court judgment, NS in s i s t s , 
n u l l i f i e s ordera iaaued in an-/ subsequent proceeding that .-.ere 
dependent upon the reversed r.enc. Carmen TT. m NS' s ••lev, 
waa dependent upon Carm.en. cecau^j, again in NS' s view, the '.ZZ 
issued Carmen TI solely to corply with Che D.C. CircuiC's Car-en 
decision. NS eherefore ur^es thac -ve simply reinseace t.-.e :ZZ a 
DiapatChegg I decision. 
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We conclude, for the reasons provided above m our 
discussion of the equivalent arg-u.T.enc advanced b-y CSX, tnat 
Carmen TI -vas noc n u l l i f i e d by the Supreme Court's llStV̂  decision, 
and -ve therefore r e j e c t NS' s req-uese t.hac -ve simply reinstate 
Dispatchers I . -/;e w i l l , ho-vever, reinseace the order affirm.mg 
ehe Harris A-vard. buC for t.he reasons see forch m Carmen : r . 

'We now turn to the issues thac remain open fo r 
reeonsideracion m lig.ht of N£c-̂ : the approved transaction issue 
and the .necessity issue. '.Ve - v i l l decide the approved transaction 
issue ourselves, because i t i s i.-tmediately obvious thac there can 
be b-uc one ans-wer eo t h i s question and because -ve do not -vant to 
unnecessarily extend t h i s already procracced proceeding. There 
ean be no doubc ehae che c e n t r a l i z a t i o n of power d i s t r i b u t i o n for 
ehe N&W syscem i n AClanca -vas s u f f i c i e n c l y relaeed eo the 
eransaccion approved i n NS Control as eo sacisfy the standards 
fo r relacedness escablished m csx 23 and approved by the D.C. 
Circuie on review i n AZSA. disc-ussed supra. and -ve so fmd. We 
w i l l also decide ehe necessicy issue i m p l i c i e i n ehe Arciele I , 
seccion 4 implemeneing agreemenc process, because i c i s clear 
ChaC chere are cransporcacion benefics co N&W's proposal 
s u f f i c i e n t to s a t i s f y ehe necessicy e r i e e r i a escablished by the 
D.C. CircuiC i n RLE.A. ATDA. and UTU. 

In che Finamce Doekee No. 29430 (Sub-No. 20) proceeding, the 
focua of che necessicy issue has been ehe pre-1986 CBA ehae 
covered ATDA-represenced supervisors at Roamoke. The 
Roamoke/Atlamta tramsfer proposed by NS i n 1986 effected a C3A 
override by leaving the CBA i n Roanoke while t r a n s f e r r i n g the 
"work fu n c t i o n " previously performed thereunder to CBA-free 
Atlamta. Diapatchera I . 4 I.C.C.2d at 1086. I n 1987 the 
a r b i t r a t i o n committee determined t h a t an override of the Poanoke 
CBA waa neceaaary. Hams Award, at 11-15. In 1988 the :cc, 
r e l y i n g heavily on che necessicy scandard amnouneed m Ma^ne 
Central, affirmed. Dispatchers I . 4 I.C.C.2d at 1086-37." Two 
years laCer ehe ICC chamged course. By order sneered June 11, 
1990, Che ICC reversed and vacaeed ehe Hams Award, e f f e c t i v e l y 
remanding the proceeding to the p a r t i e s . Carmen ii. 6 z . Z . Z . Z i 
at 775, ordering paragraph 2. The proceeding -vas remanded zo 
allow NS amd ATDA to continue the implementing process m 
accordamce w i t h A r t i c l e : 3ection 4 of the New York Dock 

" "Imposition of tr.e : o l l e c t i v e bargaining agreem.ent 
[ i . e . , a t r a n s f e r of the .:3A :rom Roanoke to Aclanca] -vouli 
jeopardize che eransaccion oecause the -vork rules i t .~aniat-33 are 
meonsiscent w i t h che c a r r i e r s ' underlying purpose of mtegrat.ng 
the power di s e r i b u c i o n :--.-.ot .on. ' Dispatchers I . 4 I.C.C.li i t 
1086. 
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condicions "ehrough furcher negoeiaeions or arbicraeion, if 
necessary, co reach [a] new i.T'.plem.encing agreemenc [] m 
accordance wich che seandards see forch in this decision." 
Carmen I I . 6 I.C.C.2d ac 756-57. Eighc years have now passed, 
buc chis proceeding appears to be today in essentially the same 
posture i t -vas in on Jane 21, 1990. A new implementing agreement 
has noe yee been reached and so far as -ve have been advised, 
neicher parCy has accempced co compel furcher arbicraeion.'' 

As a resulc, ehe decision -ve reach coday .may be declaracory 
only and noC affeee ehe righes of any of ehe employees invol'/ed. 
However, che quescion of che manner in whieh che New York Dock 
labor condicions affeee arbicracor's righcs co see aside CBA 
provisions -vhere necessary co implemene approved cransaeeions 
remains a vical one and ic is thac quescion -ve have accempced to 
answer here. As wieh ehe ocher proceeding covered by ehis 
decision, we will reinseace che order ispued in Diapacchera I. 
affirming ehe arbieral decision for ehe reasons provided in 
Carmen I I emd discussed above ac lengch. 

This action will not significantly affect either che qualicy 
of ehe human environmene or ehe conservacion of energy resources. 

It ia Qgdagttd: 

1. The motion for oral argument filed by RLEA is denied. 

2. In Finamce Docket No. 28905 (Sub-No. 22), the order 
entered by the ICC in its decision in Carman T affirming m part 
and reversing amd vacating in part the LaRoeeo Award is affirm.ed 
as complying with the standards estaU^lished by the ICC in Carm.en 
IX and by varioua intervening deciaiona of the ICC, the United 
Statea Court of Appeala for the D.C. Circuit, and this Board. 

" The record indicates thac, after the Hagria Award -.vas 
issued, the Roanoke/Atlamta cransfer was carried oue and 
poaitiona at Atlanta were offered co che nine aecive and three 
furloughed Roanoke aupervisors. Of ehe nine active supervisors, 
eight moved to Atlanta and one declined. Of the three furlou:;hed 
superviaora. one moved to Aclanca and ewo declined. As of 
July 2, 1990: of Che eighe acei'/e supervisors -who had moved to 
AClamta, seven had retired and one was s t i l l actively em.ploy-ei 
there; and the one furioughed supervisor who had moved to .Atlanta 
•vaa alao a t i l l actively employed there. S^l^ NS's July 2, '.•;'-'. 
petition for stay of the ICC's Carmen I I decision, at 3 n.2 a.-.d 
at 8 n.8. 
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3. In Finance Docket No. 29430 (Sub-No. 20), the order 
entered by che ICC in ics decision in Dispatchers I affirmi.ng the 
•-fama Award is affirmed as complying -vich che seandards 
escablished by che ICC in Carmen IT and by various mcervening 
decisions of ehe ICC, che Uniced Scaces Courc of Appeals for the 
D.C. Circuie, and chis Board. 

4. This decision is effeccive on Occober 25, 1998. 

By che Board, Chairman Morgan and Vice Chairman Owen. 

Vernon A. Williams 
Secretary 
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. . - r « . n t . ts « p . r . ^ . ; . . ^ « , ; . , w . - t H t i . 
in t a . . . ^ n c c L - . f , . 

' " " ^ * " " ^ i ^ . that t a . ,..»ek4<, - i ^ - t , 
>«r««a«<it, - J 1st . . v o i ' f 4 - - . - v * -» . * 

c.n<..i,n. in 4 ,4«„.r .-.a-.rv-r t , .UA 

U ' . r , , . T : 7 - . 4 . . r « „ t t.,4t -.*,, i u , , . * . , , , , , , , . 

• J * -ts » t r 4 . . . c t i « r . .« :a , r , , u i . . . , . « „ , r ts . »1A. 

rs . C o « i . . i „ . , ; „ t . 4 « v . a « . » . r « « . , : . . * . , , . . « 

tr4c*M. t r « , , . « t . , « . . n , h i , , „ „ „ 

th. r*^tu te*..t ar 4;: „ . ^ , „ ^ ^ ^̂ ^̂ ^̂  

t r4-a4e«o« t , s . ^ ^ . , ^ „ ^ ^ 

2 « ' ^ - ^ T I V £lllci42 
I — • ' * ' '** *«*. *ja (Its 5tf, 

as- ii2i££ r? J.J. s«« f'Mj). 
Ca.t.-»r7 to : T ? ' . 4.-f^,. , , . . „ 

4ut«,..tt7 ta . , « „ 4 t r « . . « , i „ .^^ 

i-S A.t .ta. ,t ,** , , t r , a r i t ttr ta. . ^ a ^ . ^ 

p r , . . « t : , . u „ « , « 4 t t t a M t .« 4 „ r , . 4 i , r c . r t4 in 

t r . * . . e t t ,M. f.anta.-.,. a , , , , , , . 4, ^ , ^^^^ .̂̂  

r..4..f ini.r tn. s:. *r-.etrt . tr . -t .r s . . . 

t . th. « t . « t , t . , i r i . < :a t« . ; r , t . « i , . „ u t t i , a . i*., . .e 

7ttrtttaat ts i« 7.s.;. 
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•ii.:^* Z'.-.^r- r,. ;:.;cc 3'it.:<o. 

, , . . » 9 . . 3 n :t.-.4It•.:.-.« j i r . t r c : ; 
- . .* ,» .rv, / J . - i l ; v - . . . . . . . . . 

. , u . . . l e j i_. . a . . , . , . , , ;4,-j4i.-..-.4 v j . - * , -
ta . T^, t . r s f :* - - - J * * . . « . . . . . . 

"»«. isw.w.f, s-jJ! Ttu 
S S : S ; • ! . • ! ? M S h / I t s s u . - l . C l S l t A 4 a t S 4 , . - . i i - * - S . . - T « ' - » i - l — 

tis.n tai t s . ia^,r:r..-.< • t4r i t t . .7 . e ^ . t . . t - . ixt . - . t t.-.4t 

"̂^̂  * - - • a . - . ' s t . . , i 4 . - | 4 .a i i 4 :4-t<a,r.-s 

: a s - . : t . i t a » t r « . 4 s t : s . v^ita . , , 4 . . 

t i s M t ^ 4 « r . . . , , t . auat j i . . r ta , - . . > . ; « , « t « t . i « - r , . , 

t r«n .4a t ls4 . : 4 s , , t . . i : - i s « i a , , , . * ^ * . , . . 

? r , a . r r . sa r t i t i s f la lac Mr<.a ,ata , 4 . - „ , „ - . . . 

* u t S 9 r i j » i - rraeaactna. 

2 . , l . r . * a U . * r , * . r * i t * e : * € br t . . t r 4 . s 4 . , i , « a . , r t » y i * 

» * r * t ' . . , ;a<*T t s . ; r , t . . t i . , s , c e i t . . « , 4** - r , - . , i , t i a 4 

%«7«<*«,Rta to t s , „ t , « t t s c a . » . i i , f i t « , - , j r - t a i A . - . 

t e ^ r ^ * ^ t t 4 t r ^ a ^ t a * 1 - « t w t a ^ r i t r t i . 

r . i . . , . ^ -0 a*k. t , ^ . , , . - t , * s < „ .., s..6<. t i aaa . , u » . 

; ' « t ta 9473«At ar ,? ,c i r :«4 J . n . r i t a . aw : v . t i . s n -t 

U T t v . t r « , 4 e t i a a , M^UI.- . . - .* t a u , < „ ar , s . ^ . ^ . . ^ „ . . . t . , „ 

ir U17 «t:tr.., 00:1 :* itiU'.tA-.'.ti'.T vy.-.-.titi s,:,- » 
^ * i 4 . . ; . * - : , sa44r,aa-.s«4i i . t „ „ . 

t : ta sr tJua ; , i 4 t ?r - s . - t s s . t , . y . , 

i . 4«a ^ a r r . c t . . 

>r taa • s a c t a . * . : r t i * A-.^ ^et. 

' " " a . - f . y ? - . t f . - . N f . f . t B . f , 4 . f i , . . . 

C a u i a a i t n i * J ; i . - i i j . t t . i , rs . . . t.-*...a*atii/!a r.-.a t-.. 

XiA. VI f a i l . * ts :s , , ... 

; a : i S i . . , r t s . - t - u-.. r ; . - ; , ^ .ut jcr t ; ;^; « . t n s r t i : . 
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ii 

financ* ;9e«tt ;'s. ;c.CCO ;3iib-3s. -8) ,t tX. 

Ttt t..-3, ->• i . i f .51 .aaiuiisi.n* M 4;9rav«« 

trta*4etisa t.-sa M T otr«r -.»», 4.-, t«i;>4x,etttir.4 404 th . r . i t 

no z** i rsr ;a M j . - t i * . / - i s r i . r ts Melar* taat 4 r a r r i . r la 

«,Mir iS4Xl7 r» : i .y .4 f r « t t - ra ie r t . t r t i s t a . U * iM«.n.raee4 

sr :oe. Ir.a. mar t , i-.-.-.t :>-.e44s. i t . ?. . .̂ t. > ^y. 

39* : . c . : . ^a^. * : i^z , ?«a'). ^ 

In rraliati.-.* 1 trmaatetion •initr t : . : r t t . r i 4 sf *9 I ' s . C . 

• ' J t t , It 9-ts esn . iS . r tn. ^ e l i s i f . or at.tut.a a t s . r taaa tar 

Zn t . rs t i t . Caaa.re. Act ts ts . »it .r . t tha: tfe... ^ I i c i * . t r* 

r . l .«4at to : a . 4 . t * r i in4 t isa sf ititxf.*r * pr. foa*; i . coaaiat .n: 

» l ta th. ^ a i i e u t . r t a t . .»sr «za*v l . , t s . ju»lt« l a t . r . a t 

•vdaat tsa aoai l ae laa . eosail«r«tioa »r t « . ^ i t e t . . ef th . 

l a t i t rsa t Uwa. J . . »ei«4.'> •r-.ct'.r.a to. / . Cait .a i t a i . . . »j« 

T.J. <T. er cti's. 
n u * tt* i l .A , . I k . ta . aat i tmat U v , , w W i . e e .r ta ia 

9«l t .7 .<iaai.:*r4:iena. «a. U t . r . t a t . Caaa.ro, A«, 4laa 

a H e i r t . a titat t a . i . -t .r .tta sr a r r . c t . a *at l * f * * t aoat k« 

e .Ba ia . r .4 . Zo t h . . . ; rae . *a in«, 1* 4»tt r a i l eaaal4.ra:iaa :.i 

th . lapaat sr t s . eaoaolitatisa ss railrsad tef lof*** la 

4e:er44a8. *--ta ser • * t4» l i i e .4 j o l i s i . . . J « r .C .C . { ' ( - 2 2 . 

a . rM.r4 ia t s . . . ;roe*«ii.-.4, or 407 *uM. . t isr . 

S7 >t2. <m, . r aA7 oth.r ja.-t? tKat t.i. ispr .val sr th. rt t fon-

txt* tr4aa«4. rtght. a ; ; l i c a t i ? a . . tuS;«ct ta ta . jau* ! li»or 

pratMtiv. eaa4it isns. »suil »t -.a 1.-.7 i t j i.-tasnaiataht »-.th th . 

^ i U l . . ar t a . K J I . Z.: -.ltttt z .Tf^t ' . t f . i t * . V. -4£ 'i.ld 10 

a . r i t ia T r ? ' , t . - ra .a t -̂ -.tt /* .s t r t t . r - .? i t - . l t i ts - tesna i l * 

th . ; e l i s i . . ar t s . K J I i-.-i lu.- Hc;t-.jr.. 

- • 
s i 
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\*f.et t i e o t .-la. : c . C ; c lJua-i fs. • t 4 ; . 

I . . , . 

- * — • • • . . • . M . r-, ..-.•.-iT.ura sant.r.s t.tat t t . t f i ; - , s -

t.tv tr4e^44« r.ir.-.t - . r a / i t j . iai.-.* t . t . i r a « s- , -#a, : / . . - r ? . * . * 

: i a . a * a i i :a.-. .t it . it . 4 i i i a t a . - a i t a a j o ' • r^ ta^ sir.d.tiar.a 

rs.- Tr.,ni .atisr... i- r<autise sr ts, r^.iy 4-1 :T.V r i n zes^ 
soB4 i f . soa . rs .y r t . -rs. . - sset.nA ts»» tataa aaawsBa.tt l i t -

r : : f j 4f . l i s s r '.sau.a vsi js; tha CsBa-.aaiss t te tC i aet >« 

l a v . i / K Aa j r . v i s ^ ; ? J i t . u j , . * . t a . a t a e i a r l : * s a r saeai t isaa 

io ao: r .- . . : . lort'.nf tsadi t isna - /S isa aiiat »« a^tarr i ta 

• .a»: .a.at aa 4;;ra<r«a t rwiaaet i in . S a roa-jri u t h . . . ; r a -

9..<ta4* atrap.4:7 lujTQ.-ta t a . ssaciaa' .as tsat tho t; ; . - ,* .^ 

'.rtaka4* v.^ata ap.rat iaaa a r . aat ' . aeau is taaa / i t s t.t. ta.-sa a / 

tay s o l i . < t ; v . S*.-caiai.-.4 4 4 7 M « O C - M ar ar tao ia9<>o.« '.aao.-

saedi t taaa . 

J : J . r r ? . 4.t< -^anaua otaar r%'.l*ar I ther a.•«*«::*••.asf 

?a.*tt4t;«ta4 u ta.aa ^rsc.ot•..*.««. t«4 naea laAa tay a r r ^ . h t tp 

; r ,a , i i t a« aar a r t4 .nc . taat tka r i tpasa* . * , f t a a t t * v.^.-.ta ; r 9 -

paaalt »«ai4 r - o U t a aar a ^ n u a k l a U k a r a « r . M . h t a . U t s . r , 

t»., T *«9n aupjcrta tSa i^oelsaiaa taat t8» t r t a k M * T'.f^tt 

a ; , . - a : t s : a . a . a * t s , t . saa ta ' trowa. s a a i i « . - .s^i .aj . t t ie 4* 

49;.-)v.« /-.thsut .•4iai.-4 t.tT tia^uta a».f t f . v M a i ^ s s . t t a 

• j . ? v . . a taa « a ; l j 7 t . a s r r . r . a t 7«i l . - ta«a. 

rsa . • . a ; o a j i ' . t r a e a a * , .-.^ata t f ^ . s \ : . a t a ta t a a a . 

j r i « * * i : a 4 » ' . f t ?:i«< '.a .-aaua.-r - f f , aae ia i«ear t4£c. / i f . 

. •arAl*f .3«8, i . ts l iCH ; r t ; a a r t t7ae<4<. rn«i :a acr.«a«r.ta <».;:r. 

a?o«'.r:.< t a . : ; . r4 t i . tc sor.ditisha rar t a . traeaa^, r-.<st». T i , 

I4?*««a8t i.t " rZ ' t t : t ; . . -4 t i :e t f r t : t : * i : ' T t r . / - . ts -.ti 1*1 

. a ; i S 7 t . a , ia« ;ta *e. f tsat t.:i «s;a-.aa. i r . a i : s f . r t t . - j 

«f.«ia.a, s a , - , *ifi rrti.tf .-.t ui i a lse* ,a . . - t ? - • , ; : ,« : 

44f««««at l . o t i : - r. -Kr t r t«<»4, r w s - a . s j l i t a t i j . - . . »-..-.w.:4 
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- tC lMt 75 i . S -
JW^-, taaiisativi 

;ravi<«t.. . . . 

•„ ... . • ' ••'-"""•••"'»•.«., •... 

-" '•• - •'•>"••.'.. 
„ . . . . . . ^ ^ ^ ^ 

. . . . . . s r . , i - .44U4..7 
t̂r*r s so«ts : . r , . , tt, : „ . . n c . , . . t .r . . . r ; s , . 4:: ; . r , i . . 

- t i s . that ta. trscaM. 4 „ i i t . „ t . „ « , „ : 
.wtaaritr to ; . . r : . a ^ i „ taa;, ,v, 

> rttr-iarj 20, -stf-. :R5V „ 4 'f- " - .a 
•«-» ..n. . . . M ta.i.- <r.r:ri.d 

•**t.«.hta ia auasar- »• . . . . . . 
•wppar. , . .ttxr T*,fat,tir* a«iu*tiaaa. ra.a. 

. tat . . . , : , r . , , . . . tta* . . t tr ta. ^ . i t i , . , r 
t^t. « t s . i . 4,;:.a.tisha , . r . 4 „ r , . , 4 . th,7 har. 
.*«t ta c,.<us, trackM. n,ht. SMr.tUM uaia. tsav.- a « 

c . . ^ . rtr « - . « , u . : « v a . V U . , . . „ ^ 
-t<sta 4 „ u . „ , ^ 

7 " • • ' - n " : : w a^xacH. or 
. .*«t..a. ,r ^^^^ 
*7;iis*ti)r.a 4f* sat trta-»d - . 

, * « SJ*t.«.ht af A.X. 
» - . r,id.n.. stated rs. ; . s , . . , . , 

« ^SiS.t . :ta -s. t .4c.4„ .:,at. a^Uoatisa. r,r:.c 
ûr latarsiaatisa ,r tt, t^t.r ,r ;a.iti ,h. tsat .oU4 

craatH. .liathat.t sr t.4..r.. . .d ta. sta.r arr.ota ,r .uc, 
aatisaa i-ja tt ta. l e - i - i - . . . - . . 

t«,».i . . . .f . :r tr*.**!. ri^ata. Cu.-i-tarsuatish. t*rt ;.44.i:7 :h ta tia: ;r„i . .sna ta. a;t:isa»:. :sSc. 4 , . . „ . t t , 4.̂  ssaa^tatisa ,it :>rri.r srris .r . . - r . . ;^;^ ^ TiiJiL*?:;;;!; -i,^^^ ts. v..:.„ 
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: rt.aa . . r i - , - , t »r . s , . t , i „ o t . t r . t . t.. ;.t.ht 

^X: 4.d :.5V t, :;...t, ..,r.4 ts.ir ,r,va 4..„....t, 

it USar ataata S4^. ta s.,ti.« ,r „7 ;o„.Si:;t7 >t 

.aria^ Aar ri4.t ta t.rrsr, th. fr-,p,t*i st.r.tiaa.. 

:uria« ta, ssurt. ar t.*.-.;^, ta ,a*a. ,r,e..di.-.o. :S5v 

vr: /tn.aaaa .Yaae. 4Ad Staatr i*r* s.-aa.-.aaa-.a*j sa th. t . , f -

t>rr ia t s . i . ,*.,t:,t .tat^aata. TO Ua,r -..,7 : r « . . a a . . i i . < 

•T. 2aaicar. j j . :.4aaeri;t. Ji.taa,. :ae;cat .'a. 7"..^, 

3ir-irta:a4 I.a/i.t<, .'ua. n . tjM-J.t-^. rsaa. .<tr. 

Jaakar a ta.taoar r,4».-4i..^ :4aar ujaat aa « n ^ r . « « a 

ar awova; t«a ;„^aa4 traalo*, r . , a , . s;.ratiaaa 
ataa4a ia taa r,««ri -ntaoui ^uaiiruastan. 

V. Jaaa, lea s.-taa-aaaaiaM »r »afia«a jartitt, .aaiuain, 

rrr. ra^ar }.*aaa.«aaai.-.at:sa 47 s,.«„. -,.„ j^^^ 

ta.,:ri.4 ttat :1WV ̂  vtUia* t. ,.«„ut. nta 7J^f r.,*,--., 

ma. ar.*. *etCi ftrttrz .fer^,,tn,. irteaarit^. kaaaaa UeW. 

U. JC.CCC. .aaa J). w . at l4?j.j. „ uttii.,t .„ 

t.laa. traoka** ri4St. ar, ,..aata< t. «• tr* » ttt 

: » « lAd v«rk aat M7 , r aaraataMat 7,^ ( 7 J . « : .aat.' at 

i i u 111 at .44,..c. .f. ,aac. , t.at.a,r.7 c l .a . : / ata:.. 

taat tsa l a . i , . , , « . , a , , .^^^ ^.^^ ^ 

aatt.f a , : , ; , v.„..a ta. it.ar.tisa ,r tsa aar.a<«.,Ata »f ts. 

•ai:.-ta4a. At ao ,.o.at Uaa sa jtt.sttt taat 7>^» . i , ; s 7 , „ 

tteuli sa»a aar .•i«at ta j*..t.at;ata va ta. Lataish-aadi.-.* 

ftilttnae <.-aaa.«aaai.*.«tisa Jr a;i;ia.ata, ta. U.sr ; * , t i , . 

tea ta. i ;ra-'^it7 ta :.-:•.•«,aai::. .laaaa. liz lis tat 

VAaatisa tie. :aaa..; r:.- rrr 1 srtaa-.aaai.tatvah Ua;t 

.x»:«lT,;7 ^ta tr. ^aat, , trt; . , t is« zt ts, iatatt tr ta. 
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r-.-.trct rsek.t .Ts. rt.CCC fSu»-ta. '9) .t C . 

?ris4r7 trtnaactii.t, -.n :»-;v i r, v-«atitr.a 

u**t Ttttfits4 :»cv , 4...,,e.flt ,r th. .ahor u;aeta sf tta 

lau .̂tt M,;er.aif, trie^a^. ruata. Z-viaer-.px tt «•»«-«. 

3iZ vsd rrr «uSBttt.d r/ia.nc, 4a«i ;r,aanta« vita.ai.a ta 

sppeattias to th. f*a;oaai/. tr4e«a4, rt^eta ayylieatiana. 

to*a..«, us ta . . . .vid.Btiarr ;r,..nt4ttaaa l u taa :ah4r ;artt.a 

i.tdisat. tsat 7?-*? .apisfo.. ouU w t ft*8t to ;ar'.:siyat* 

ta tho iolaettsn sr ir.-.et railrtad « :r,<8 vo^ii ;arran trae;(a«, 

rt̂ hta :;or4tisea. 

On Jai7 i iz au^atstae tSa r.rtrta< aiataaaat or 

31a«a« -».. laakar u sptoaitxoa to truka#o rt«bta a,,? ff? Un*t. 

r.M,a.-,4 Statra.r.t 3^-' . .nt.rwi i.t-a r^ti.ss. aa SlI.t(TS)-2. 

»r. loaa.r aotod that ta, trtaaa** v.^sta ayyltaaata •.ataAdai ta 

j . rr sn aMrattoaa uat.-vc taal.- ami ar.»«. x. t.attria4 thai 

iraatAA* ta. r.apooat*. a^pltaattoaa 'veuid ta,a ca adrara. 

*rr,9t aa tsa ,a«ida,ra eBrr,ati7 aaa41ta« tho trarru .Mo.tvod 

froa aad <alt«ara4 to ta* %aao«.-t.Ca.taao-*,aaa Uilraad at 

Kaaaaa :it7 :aa4; . . . tt o*:d ha aaf. ta aar taat .no Uaa tna/i 

tva huadr,4-aix-;7 ; 2 K ; .n^iaaora va-iid so arr.tt.t iua ta tsa 

.•l;?U , r r , r : S U - K T S ; at A. r:a rartfiod atat.a.at 

laa, aat n«#,at taat 7? ..t^iaavr, i*tCi haro 007 ;!'at,ett8n rraa 

th,„ 4dr,raa aaaaarAane,. AJI*.- 4A7 sall.atsr. Sa.-caAal.t< t4T»*-

aaata sr taa XCA. ^irta.r. sn srsaa-.aaainatiaa, yr. I****.- lid 

Mt iadisata tsat 7? fa<t.*,«f, o.iid itr* aar ?i«at ta n-'tisi-

;ata ta traaka^a rt^ata rsrt, <.:«<tisa. lUta.r. r.t t.att-

ftrt taat 71 .8«in..r, n'i'.i >* tS •tra.ir aff.at.'J S7 tsyrtva: sr 

tha raayoaatva a^^-satisna. :rti>aari;t, at 'a,*-:*-*'. j*ft»ss*f 
•i. 
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titt .-Ts. ;c.;:c 'sus-.7s ' 9 / «t C . 

:a *'i<ijt ;j t».-t.ta ;i*.-.tiri«4 aa ra.-it^i Us-..-
:r{asisatisr.a. .-.s;;^;-^ r:-. susaitt.^ ' . r t r i H itatta.ats 

tT::-j;-i,.2 . ».--«,,-tati/,, :r rrr ;.-tvii.d -itT-.tiK jt4t.-
a.hta i.teiidM it - . C c "5 -f. .Tor.. ,r tsoaa itatw.r.ta. 

so»o»,r. eaataia t«»tiia«7 att;9orti.t« tao aaaarttaa taat 7.'-f«? 

•8ji.t7,#« /a-jii 14V. u r .-î t-t -a ^ti,8t;at8 la ts* trte^a^a 

rt^att e.-.w «.; .et isa ;rs: . .a . 

.*la»i;.T. ..- taai.- ;eat.r..aria« Sriafj aoitsar aar l i s 

tu* t£T irfie*rtt ir rt: . . tf.y .viunca -.a rano.*t'\f taa ;a4i-

ttaaa ta.r UTooat.. ?s. srt.r rar T*.-taua Ukor Zfttaittm 

tioaa. ta tta atat.a.nt ar facta, astaa -tr. 3aae.', t.atiaonr 

ftitn.ng -.aaar taaaet sr tsa :a3a<*l tiat ioa. v.ta aad v-tstut 

afpra»c sf :.«5V, t7aa4a4. .'i^sta t^itsattan. rtua. taa Srtar 

fiiad aa ^tttZS sr TT? tet.ista '.tier ta;aat tvti.as, /ataa 

aaauaaa taat traeita<, -i.-ata a^arattana w*id >o jorfarsad S7 t.-.. 

t.saat uai-.« tt. t/a er.va. J'^'t ir i t t ittt aot Itaaaaa is , 

;4ko.* vstaata ar ta* .•,a;«aair, tr8cte«« 7t4ftta. Xataar. t: 

»ar,;7 3«ta -af.r.tt* ta 3U-* Cr i j . i ytutt. r-.ua. t.t* 

r.o,r4 t«atai.-.a ao rri i ,ae. ta lu^port ta. aoat.ittsa ar 777 aai 

IZX ttat 7r..«,» .ajlart.a ta»-. .-.̂ .-.ta -Aad.,- coiiMti/ . ;4.-|*..ti.t4 

a«r«.a.n:t to partiai;*:. i,- traĉ aâ , .-i^ata s.-.w «a:.«tt3a 

?ra«.aa. 

?»rtaor, ;.t:tias..-. a.-raa st r*4*fi',^t ts. all'(«d 

-laiiat.rii s-*.^, -r »t,->i.-.4 ss.tdittaai 3u«aa.«4«t,-i:«, t-, 

aarir, sf ts, t?xc^t4* -.t'-tt sforatuaa. IZZ tat r^C sav, t i t . i 

t^sutsaa a«sa sa *t. : ; j i t ;tir-y»at«-- *f. zs.. :•. ; . . « . . .1 

Hl'.Tttt 3ij»a^.«. HI t 2i Ci... . S f ) r,. . . , 

?.-t?oatf.aa t-.at r^-rtass :»i-tt traaaf.r sr ssatraat set 

'3ita. ad.r :t::«tr; » la.-jiiti-.,- M?**8*ftt4 .7 -ittjs. .1 
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?:-»rst J j c a . t 7a. JC.CCO (SuS-Xs. ' J ) . t a l . 

to S . <an. Sr t.t.i.- « s ; ; : 7 , . . . T S . . . i . t i ^ t s r . 4.-? .-.ot 

r,4*vtBt Vita r , « : , c t ts ts* t r t e U f . rt^sta s r . * aaat4r.saata t.*. 

taaua .tara. at.trsv.d ta . .5K7 aad Zt.i'^ traeka«. .-tihta a^pit-

satiana ta a a . l i s r a t . t . r ta ta ar.t teasy.ttt tro ispaota t r tha 

77-^7 saaaa: tdattan. 7^.ea. tr«clca«a .-t^hta .tyo'A-i'^U t i l : . 

eaoductad in e3a ; . t i t t sa v:th 7*-J<> oforattaaa. ?.Z7 aad ZM'i 

t i l l So haadl-.aa t r t f r t s far taoi.* tvn wcouata not C7-«y. 

jy-.'t? haa .-.at traaaftrrad s.- ontraetad sut aar *a^k -7 a«r*«ia4 

ta tsa tr4eka4'' rt^ata sa a ceadtttaa ta t a . coaaoitaatiaa. 

3ZZ aai 077 >eta eaat.ad that a w l M l a t » 4an7i8« 111'a 

^attttoB far eXartfteatvaa ta taeaaaiataat A t h aw loaaral 

poller or not ta] .etta4 tho Caaataataa tata iaaor dtayutaa. Za 

auv;ort. jotAtianor* a t : . Ftaafc* 9«*k , t So. t tCaC, I l l t ao ta 

't.tttral Oulf ^. ea. .7r4ea4a. Staata-a». f CStaaat t t . « . F.T. C Q . 

(aat 9rxat*4) , a.rrod Fotruarr 22, ' f T l tml rtaaaea 3o«kot Se. 

! 0 ' ; t . Catro t . r a tna l ».4ilraa4 Ca.-?raekaao XlaSta ta .at t ier . . 

I l l t ao ta C S . n. Co. (aot K t a t o d ) , a*rva4 .Sar ' 7 , ' M J . 

Ia t l l taoto C n t r a l 8a l f . tao Soaaiaataa t f f r a t e i a tra*ka«* 

rt4at8 acraaa.at «hiea taal jdM a yrortataa taat t s * trackag. 

rt<Sta taaaat . t u l i ?*Tt»n ss . ra t tsRa la'.na i t t t m s r . v a . 777 

rtlod a ^ t t t t e a far r .eaaat i . ra t taa aaaorttn^ tsat tha 

Caastaatoa had no aiit.harttr :a iapooo a era* aaatcnaaat eindtttsa 

44d .•o^»aatta4 tsat t s . soat i t ian a . r M a * . d . ~ t Caaxtaaion, 

StTtatoa ) , 4t iatta*d t t . ; , t t t t aa far -aeanai iarat tsa ft.tdt.-^ 

taat ta* ar*v aaai^taaat ; r tv .a tos af tao agraaaant -/aa aat a 

eoaAttiaa upoaot sr t : , Csasiaaiaa purauaat ta tsa **<:tist sf 

taa lUtaratata Csaa . r t , A«t saw cadtftad ta i * V . S . : . " * a T . 

ilaiaar, tho pravtatan «aa a . «a t ta t .d a4.*. ,a,nt s , : v , . o :.t. 
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:.-<.t .Ta. •"Z.'.CO 'I-JS-74. 

ratl.-tUi. :s» ;ri'iA:3a vaa aptrt**-! ' a.t< thit ias-A.'.t:a« tt 

rra* 4L: Jta.r -ava, ;««»ua. it vaull ta-'* aa *»-'*r,o tr»ea?e.-ta-

ttan •ff.ets. TS. :i»iiian .-.ata* tsat ti* S*»t*w ieaf.. ia 

af9rt«t.t4 taa t.-acM^* r.<sto. iasliaad :A.-tKt«tta4 ty.r C . 

at-.r t-4a:«et aatt.r, aad t.-.. :i'titaa eatslaaa* tiat ta* 

Taasitataa ra* t* :..-i*d'.:tioa to tapoaa ir to .-wo*, sr,» 

4aai4atf*et ;rs«tJi'3a. 

taa iZX .ta ta far taa aaaa raitaf ta* 'aaataaian 

iaaia4 ts pft.ta.a Cntral ;ulf. TH* Csasiaafsa ita ts* ?«vaf te 

tfyr-*** (ta* ta taa-ASisa frsa atsar lawa) «r,w aaat̂ aaant 

;ra«t8taaa ta :raeka«, rt^sta a4r*«e*nts. TSaa* >rt»tato»a kt* 

aat '.ther toeittUfta aa* saasat ^* r«9*a4 tr 3a«tf'.** '..t. tr.* 

aaaaar apyltaakl* to l*kar aoaAtttaaa. 

Ze ralro *«r»taal. ts, tavoi-ro* ?»Cfo**8 aaucst an 

asMyataa far a »raFoa#l tfaa'aa«* f-asta t«ra*aaat. tia a4r*,-

aaat caatatao* a ;ro»tatan r««w«ia< waiefe avri*r'* nplsr.** 

#̂ ui4 porfa.-s taa tr»eka«» v.iasa aj*f%tia«j. r:7 jrttattrl -a* 

«s««ytttn rt̂ uaat tad r M " . ' * * taat ta, Ctaaiaa.aa •«;!'iai«l/ 

Itaolata ;-Aft**i-*tt3a :»ar taa ar*» ajai^.-aant ;rtvt,aiJ«. rr:'« 

trrmeat waa aot eaaaUarH Saaauaa taa Uaataataa a aettse is 

tkat »n«***ta4 'ta saao*. as i l t S.:. C'C*. sot sa A? 7.!.:. 

MJA4 .'alatLM ta i;jf>t»»l af trWaa^t rusta t<rt««nta. Ti* 

dMlalaa attH. Ra».*ar, taat 'Zrtt, aaat/asaat ;rt»tatar.a :n 

'Tta'aae* rt«at* »«*««««*ti tt* -/tthta tata laaataataa-1 «us;ttt 

aas-sof .•tt.-tlJitttsa ts tsa »a-:.r.t taar Tt.f.t ta ts, trtaate.-ta-

-ttan affatta jf ' i * ;rtsea*d trviaaetiin.* r . .? *t ! . 
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''•'••'•*'*• ' * « " t •>>• JC.CCO 'Jus-

41 

M. ^ : . * t a , h . „ s . « t *.*aaaar7 ts 
; . ra . ^ s . . , . n : . . „ , , „ 

ar. M- . - i .^ . . 'T tea t r a a „ i , ; , e t.t.y •ra -n-itltd to s.n.rita W , - -a, 

A9 3.S.C. .;4- » - . - t U n . ^ft.*< ^r.u*r., 

'raviassea s * t . - iea*.* . . . 

' " 
J. ... afr.M.fit «Ad aa* \m 

t ; , r , . 4 l .urth t a Z e t l ' " 

. . u t r , . „ t a sr uw taa: s ul^ . J ^ . . ] ' " 

- «a.a „ 4?,rsw,d. t.t.ludts* t.h. 
Mai4aaaat prawuiaa. 

a x . aatta. w»u , „ 

«w<Bi ar M.rcr car.aaarttsa. 
I t la y r . . > ^ . 

~. jatitisna ar 311 t-t . 

M *rr,ati:r. ,4 i . . . 2- a t a i.«ia;aa 
a * r r ,d . 

3r ta* Cjaa 

''•'••AaaAoaoaa Aadx 
itaaiaa, Si.ti.'m^m , 

*.ta -
C^iy*.C^~m—i X. ^ ^jid<*jkat,^r 
^ Atataa :. ••a^tT.oi 

3.e.-.t4.-7 
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l » ^ INTtUTATt c a NBSCt COHHtSStON 

otciaxoM " " "~- •••̂  •' 

^ g / f i f f ^ rinan«» Oocaoc Mo. )0S3a 

^ Ooatdadi Augwoc aa, naf 

Canaetaa MalfU LM. (CH. JiJ sSJiii5iS?I';"'f*" 
prevlateas of 4t oTTc. Il3d3 Iia t»o ' 

nayl aarriar *or a"al3Sl2d S . M i ^ i i . ? * "»* 
'CO ana ee aavo a«rooe mat c s - i i i ^ i ? ' ?f •*«»•» WC ar CP, but 
roMto. Thya ep's •fcodlanatraJflaSrif - T T L ^ "•»•••••«•" 

<~ i».iiiit •«.iiSJ. u l^jnrSS! ' «"•« 

.rj.iisr̂ 'tSi-Js.̂ sjL̂ " 'ŝ ^̂  

0 
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Plf.inco Oeckoc No. 30932 

UTU arguaa CAac uxta ta an unuaual ^ranaaetten roquiring 
Aapeoltlon et cno condieiono in Mow rortr Oo<» >y. - Cantrol -
arooawn laat.rn P l . t . . i«o l . C . i . l y i l i W l i i i l V i o t V B S ^ H t i 
al l cranaaecAona approwoo in cnia preeao^ing. it ciaiaa tnat tho 
cranaaetlena aro unuoual ooeauao of oovoro ooployaone diaruption 
ano dlworaion o( erattie troa tiio lino. 

UTV atatoo (urtAor taat MCC la a party to tAo Maanlngton joo 
Protoctlon Agroooont (tajPA), wniea rogulroa earrioro to glvo 
adwaneo notice and nogotiato cno ooloetloo o( Coreoo wnon tnoy 
unity, tMl or eonoelidato taolr prowlouoly ooparato (acllltAoo 
er operatlona. tapeoing H.neeclno. UTV arguoo. autAorlaoa tno 
earrlera to deny eaployooo taolr atatutory and contractual tCPA 
notiee aad negotiation rignta. UTU etatea taat tae new rorh ooen 
condittona would rootoro aapleyeea* aetioa aad ooaotiakiea 
rigata. 

NCC arguea tnat reeonelderatioa and rovooation aro not 
appropriate, ooeauao UTU naa not enow taat regulatloa la 
required to carry out tne rail traaaporeation poliey. 49 a.a.c. 
IQlQla aa raquired oy 4» u.i.C. luSOKdI. or taat tao CoMiaoten 
erred la Ita findinga coneorning Halted aeope and aarket power. 
NIC arguee taat owon it cne purpoao oC tao tranaaetion waa to 
lower 6TI 8 eperatln^ cooco. taia ia a proper purpoee. Beeauae 
ene-9( ,tAo -principal tfoala of CAO Staggera aail Ao«.oM9IO 
(Staggera AoO waa to encourage railroada to earn ede^uato 
rewenuea. NfC contenda nowevor. taat tho aai» roaaoa (or cno 
tranaaetloo waa to oatiofy tae aaippor. OP. 

* • 
eae ttatee (urtJior taat aoandenaoat el tao Calais sranen la 

a aatter distinct (roa tae transactioos at Moodlaod. NK naa 
nettaos abandoned nor (iled to aoaadea tho CaUis Braaeh. 

NIC agreea that thoro la a diCCoronee in preeonaiaBation 
roquiroaenu detwoen wendoein^ and tUPA aad dew <erk Peek. le 
statea thaf the appropriateneee el the NondocIn* conJItlona (or 
lease traasaetiona haa Boon uphold ia ooerl' laiiway Laser 

I p.ad iftrrttcrHr. 
tranaaetiea aa aa unusual oi 

sputoa OTO's oharaeterisation ol tne 
one requiring greater protootien tnan 

Che wendoeiâ  eonditions. AS indisated in UTO's own etateaent, 
enly a eapioyeea will oe a((oeted. 

Pinaliy. NCC arguoo that UTO naa not enown tnat Nondocino • 
reeulta ia the lapairaont e( any eolloctlwo Bargaining 
agreeaent. Citing UTU'e own ataceaent. HCC atatoo that Hondecino 
icaell requiree too preaervation o( a l l righta under thoae ' 
agreoaeata. 

OtSCUSSZOM ANO CONCLUSIONS 

There are two laauoa caat are raiaed in cnia appeal that wo 
need to resolvei (1) wnecner tc was proper te grant the 
eBer.ptioa and iapoae eho wondoctno conditional and (11) the 
e(fecc tai>t our Upeotlon oc aapioyee preteetive conditions naa 
or. other rail laser agroooonca and lawa. 

Me deterained. in our prtor declalon. tnat regulation waa 
not neeeeeary te carry out cno rail tranaportatlon policy, cnac 
Che tranaaction waa et liaicod aeope. and that Chore wao no 
potential (er the aouae ot aaraot power, wnilo UTU naa not 
apecKtcally diroccoe tea appeal ce any ene e( cnooo (lndlngj>, 
cne appeal appeara co Dear aeac diraecly on tne rail poliey 
(inding. 

UTU la conearnod enae tni* cranaaecien may advoraely affaec 
cra((lc ewer cne Calaia ara.ien and avontually eauae cnac line ce 
00 oBandoned. Tnoro la no avid.nee o( nana co cne Calala Sranen, 
ner la chore a panding aeaodenit.nc aptilAcaeion. in addtcton, i( 
NCC wanced co aeanoon t-.n tma, ic would (trac nave eo eooply 
wich 49 U.S.C. 10901-1 tut, and need approval (roa chla agency. 
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flnan. ,eeKa. Mo. Jojjj 

Ae:"::;ac\'ni%o*a'?."S;^*f:.^:r • I t i ' l l * / ^ taao .eop.-co roduco 
1.00 coacly^roueo.* Mducco^a"«"iri::"ii."::N'"*«'"«' 

Jra'n-a-SJc'o-JJo- ^ ^ ' ^ s V l l l l l ^ ^ t ^ V ^ ^ ' ^ ^ ^ ^ ^ ^ in 
aanâ oaonc (49 o.s.c. ioloiajio?). •neouraglnfl e((ictont 

a cari?.rci'̂ ";.'?:.;;!i O::;T̂ \%'|-n'ifXe-r 
aoandonaene er eo oatnealn jooa. S w i r i^I - ^2! ." P " " " ' 
ran cranapercacien policy, tni; aM^?f«i^!2 
-inioi.iog „ tlr ,la.tti\,«l'tllt'^ tlTi:* ^" ^*^' 
ayaeaa, aapodlclng ragulaeory daelaioM H^J ^ =1 ower cne rail 
•ncry. in .ddlcloS co'enoae pr.J?iJ;;2*'J22 "S^fJ"' " 
cranaporeacion policy doea raq'tw 
attcianeleo not oe accoopli.nid aololJ aa't l ! 12' 'oO 
laser, sowowor. cnac ooj.ecivo ! t u L l ? ' ! . ' ! ! ! " ? * 
laser prococtlye condieiono l ( , aa l a S r ^ ^ - S ^ L ^ f f ' * " " 
auchoricy.to aoanoon cno C l a f ; SJa i i r i t ' l^S 'd lJSrC'I i t : ! 

e( ..u™;"pS:e'i'j?Se?̂ :.'-:.%siio'2i:e*2?.Ji:*'-
that eaoapilen la warrinwd^e^? tlnoxng 

under 49 O .S .C . 1090S (J) (21? « r 2 o a 2 i o 2 2 i 2 
authority under aoctlen'iojos to r S l T r i r i ^ . S J f . r ' i a ' ^ f ! " * " 
eellgacloo co precocc cno tncoraat. L ! i f ? ? * ' 
.9 u.S.C. sustitio rv. in ""rnjo wilfi'IJI*." r^^'** 
earrier o( another earrt« ; pJa^": i^'J-ISteiS'tia tl 
roqulreaeata et 49 o.s.C. n34J(i)M|. 25 2 2 2 ^ ^ J ! " " 
is required By 49 O.S.C. Ula'.i/ ,t .1*3*!?*' i t ? 2 

^^.iii^i4'i,:xs^i:i^r^2~^ 
the aallroad •strltallaationTni ttSirL^TiiSri i2I i?"???!* "̂ 

enua Secoaea tne nature e( ene proeoetlvi eoI2?»ffi!*"* «Iu«.cion 
cne Co.ala.lon B.(ore 197. i„ cJa ' : : : , ' : ' J t .Sr in 'X 'aaTnrn . l / ' 

londrtio": oTp:nrng"̂rr"rnd:::„\" " r*̂ " p""etiv. 
record doee notdeaSS.««2 I ™i2'f22''.' " ^•''^•"•iy «ound. cno 
11347 •andatee laser pretMcfon2 J22«i??2?*"'" ••«eio" 
aeeilona 11344 (ro(er?iSfl to wo tr.2!2!!?'*''** •̂ V'otrea under 

i'̂etZtivrtiVrnV̂Vri 2:d'«;::?,d'2:i*'̂ '?*'""- »' 
Thoeo conditionrlrJ"a^^ne J * i r * r L T . "f"̂ " f̂ -*"-' i ^ ^ ' 
W*w ter* r^,. tna nonoocino *J* ™r "2'«o« J«'?2^2"* 
frincApel jiI(oronco ta tna't -^.^rt^-.. - * ia.ncical. Th* 
•quivalant e( aoeelen 4 o« L I ' S T S I ^ <'ontttn ene 
prior eo a" 2ior':"it?oJ ^ C S S T T l o : r i 2 ' « V ' * 

SSMi •»$ r.2d ae JlSO? *" i«plaeencing agraaoenei. 
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•• 'tnance Ooekec no. josjj 

The court reviow*a tn* niatory ot loo arae.«»... . ' ' 
coaaencing wten cn* itia WJ.A (t7S r aa 22 ?«« fff * enca, 
cno coaoAaaien nao eu^oa**'^ rIL;:i''e22*J??2'" ' 
eracaago eaaaa cnac o! °2̂ ia J r ^ ^ H o !22i2i2^-^2-^*"* 
eenaelidaciona. 47i r 20 12 is?? 52 i " eergora anr 

aoaance ot eh:-,o!diy';i2»:: ino'Lio'̂ iip?:::: K 2i":::22" 
roqutroaent (aeeciena 4 and S of *J»A » i2u2i2? f V * * " ' 
iapoaed tn leaae and eraeaa,; 2iahcl ; 4 ; : , ? i W i *i.2"L*''2*i 
cnac Congreea did nec ineand 'co a U e r ! 2 i « i ] l k i i I 2 2 - ' S 2 I 2 , """^ 

r.ad at 129S) waa attlraed. «« tneTflt aaendaone* (47$ 

The eourt reeegnlted cnac the orotMaiM <• . . . . . 
roproeontod the ainlo* prococcio2 ? 2 J 2 i J i i ^ * l , « 2 f . 2 f , 
particular leaae tranaacciono 'aay Ch?eat2n ?L2222 22-iJ'J' 
additional protection- (id.J. Thi eou22 22aiS'2222 f!?2*'*"« 
Coaiaaion's poaltlon. qSltlng C a l S S O S ^ l T ^ ^ a a??? . 
doee not preclude the eonoidoMtlonfnSartlcui^'LJ! 22"' 
iavela o( procectlen. . . wn.ro the n 2 e r w e 2 2 ( 2 J . ^ 2 " » 2 f . « " " " 
apeeldcally ostaBUaned* (47j p.2d at iass 2 f2i %£l*2-
on CO •ontruat ta cno Coaaiaaion' the eiaa of i - i ! - . - ? * * 
protection aay so needed (i'S r?3d at u J S l ! •"«•" -ore 

in i.a"iii t:::i:a"22i:s:\2'2ê \%̂s.«'!"j:.'?:"̂K« '̂ ^̂  pt«vtd.d ĥ^̂r"̂':er2l7cet.̂t:n!-?̂^̂^̂^̂  s:u:::-!::e!̂ TpSt:2;iSn-̂ -!i22ê :ra£Ŝ  " 
iSd-rnai!::rs:K.:r;rf̂ ^̂ ^ 
ŝr̂ -is ?r̂ :L̂ 'ĥ a\̂ ;;i:£̂  «iS«?o'n2*ii;re"' 

••were et the shipping pusilc . • to ?:-2??*^ carriara or 
hor anlppor eppoeiKiJrijT'tii. caie.'S/ %.,r222til22i'222,f"'" 
view that the Nen^^^ny conditiona tte tS^lUllll'Z.l' 

5^. -m.*?:«; 'c i : : : ' '2 iu"r in"'o22e" "2 ^-^-^ Preeecdon i„ 
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rinanc ,ckee NO. J0S32 

uro coneenda enae cno provialona ol HJPA ahould aoelv ooeaua. mee 
waa a aignacory e( enae agraeaane. OTO'a poaitton la i2iX«222222! 

ci::.7̂ A22̂ 2̂2e"ir?;r.2̂ ,'̂ '̂r"*«̂ »̂  
t̂ o êtQt Act ainee at laaa-c 1970 and arouaelv auen aariiav I . 
nave doocrlBed, cno tlttt . " i « « d a cii.?22lo2 5 iU«ln i2 io2 
Chat cho appropriace-riSor eondieiona in eracaaw rtan2rMd^2a22 
ana a ot iwPA.y Noc only did cne eourt deteraine that the earriar* 
were noc sound sy itfPA in enoae cranaaetlena. HIPA wae i«t a222 

.'crxsfr:.-:::: s.-Ji.is.iit'-ŝ i-: -
laconalstent with the eatended pre.l97« laser hiatow roliid^u22« 
ue in Nondoclno and the court In jLjA. That h iatweSweJ a ' 
conaiatSnrSSSlaalon policy (aece f̂Sd By lesor t i rnSfn^lSa HJPA 
aeecton 4 a 9 protection In traeaage r iu ta and leaae trInIa22i2H. </ 
The .Baoneo o( any eeparate en(ore;aBle vall2uy orth " w M *^ 
conditions haa thua Been aa accapeed aapeet ol labor relstiona ufxi.P 
tne laterstato Ceaaerce Act (or I ausatintial period 55 iJa2?i/ 

Neither tne Coaaiaaion nor the courta have seen called uaan 

;o"«j:!!or -i..pp««.ne. o* s?8:si«o%̂2cu2. 
*/ The railroads Involved In «IJA, ialtiaero Ind Ohio Kailroad 

fr..2;t«'"„r.ass. sis-ui:! !s:.!i'J."ss:K.j;f. 
doterainatien ol the appropriate preteetiye eenditiono lor aereera. 

i2::in'f.ifTOd"r. 94r:a-:."2i:!''- - -•̂  -
f"*' .r***^"* tASt tne lull preteetton e( MJPA 

aectlona 4 and S had te Be Includad la cho aatrak preteetivo 
condltlona. 3a« P. Supp. at 7j-7«. fee C7S r.2d at 13S<. n. 

S .̂u22 2!'iLS2^*'?*"" "™ ^attt at cne 'Indopendane 
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th'aa"?!:'̂ '''*-"̂ '* ̂ 2t̂ lli:}̂ V2rs-̂ y«ii•.2 - «• 
eategary aa che IOPA eeitentioni: J i , | 2 M e r 2 t o f * * * ^ ** • 
WA are relleetod. aad aubeuMd iA tb2^I222iai22 : « i ? L * f ? ' ^ " * * " * •« 
CsaiBlssiM. I t 4 . spparontthat 8 ^ Z r i l l T ^ . . . " T " * •JT «he 
CMtros. Md S l l « fceT i i 2w .S ; 'p2meJ!^ ^ * •« 
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: N RE; 

ARBITOATIOU PROCLEDINGS 

i / 'r t 
UNDER 

NEW -i-CRK DOCK LADOR PROTECTIVE 
CO.SDITIC.'JS (l.MPOSED BY INTERSTATE 
CO.-.-LERCE CC^JIISSION I N FINANCE 
DOChCblT SO. 29-155 ((SUB NOS. 1-5)) 
AND .^EU^TED PROCEEDINGS) 

PARTIES TO DISPUTE : iJORfOLK & WESTERN RAILWAY 
COMPANY AND 

r - I L L I N O l S TERMINAL I U I LROAD , 
CCMPANY 

AMD 1 

*JNITED .TRANSPORTATIO»t-UNIOJSr 

APPEARANCES: FOR NORFOLK & WESTURN RAILWAY 

J . D. Gereaux 

FOR I L L I N O I S TERMINAL RAILROAD 
J . w. H o r a n 

a 

FOR UNITEZ) TRANSPORTATION UNION 
• W. G..Mahoney 

E. r^uBester 
C. L . C a l d w e l l 
R. S. .Metz 

CENE.̂ JM- .-IPiIRK/vN, UTU-CET 
W. .4. P c l t o n 

• 
J . J . H u l t z 
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DCCISIC:; NTl AWAKD 

ST̂ TCVL'NT CF FACTS : 
The : .--̂co.-s LC Ci.iijnercc Co(rjnii.s ion up-

proved the co - o r d i n a t i o n of cporntionu by the Norfolk .2nd 
•nejtern riailway Cc.T.pany ' her cir.J f t e r f nr b r e v i t y r e f e r r e d 
to as .'."-V) , and I l l i n o i s "erTiir.al I'at Iroad Company (herem-
aiuer r e f e r r e d t o as ITJ i n ics d e c i s i o n i n Finance Docket 
No. ;9'155 (Sub t.'cs. 1-5) and r e l a t e d proceedings, service 
date June 22. 1981. Conditions f o r the p r o t e c t i o n of cn-
plcyees as set f o r t h i n .'.-ew 'lor k Dock Hy .--Control--
3roo)cl-/n Eastern D i s t r i c t . 360 I.C.C. 60(1979) herein re­
ferred to as "New York Dock Conditions" were imposed m 
connection w i t h t h i s c o o r d i n a t i o n ot operations, and as 
prequisites thereof. 

A r t i c l e 1, Section 4 of sa i d New York 
Dock Conditions requires t h a t f o l l o w i n g such order of 
coordination, the C a r r i e r s serve a ni n e t y day no t i c e of 
the intended t r a n s a c t i o n ; and pursuant to such order tho 
involved p a r t i e s meet and attempt t o negotiate an i.-nple-
menting ayreement under which tho employees w i l l work 
upon coni.unimation of the c o n s o l i d a t i o n . 

Accordingly, followin«j the I.C.C. 
order and the im p o s i t i o n o f t) c New York Uock Conditions, 
the Carriers served such r e q u i r o d n o t i c e on the United 
Transportation Union, r e p r e s e n t a t i v e o f c e r t a i n of i t s 
employees as of Ju l y 29. 1981. n o t i f y i n g of C a r r i e r s ' 
inte n t to u n i f y , coordinate, and/or c o n s o l i d a t e t h e i r 
respective operations on or a f t e r November 1. 1981. 

Pursuant to such n o t i c e , the p a r t i c i . 
on f i v e Jays during August, 1981, beint; Auquct 10, 11, 
19, 20, and 21; and upon eleven dnyu n s<;ptcinbcr, l-^JOi, 
being Scptiimber 2, 3. 4, 14, 15. IG, : /. 18. 28. 20 and 
30; and on three days m Cct.-ber, 19U1, being October 1, 
2 a.id 19- and endeavored t o reach an T mj.1 cmcnt 1 ng ags oc-
mcnt under which the <..T:.r-1 oy cc :i would w.irk ui^on consun.a-
t i o n ot the co n s o l i d a t i o n . 

The p a r t i e s , liowevor. d c c p i t e sucn 
suijtaincd meetings and c f f o r i s , d i d not nccccd i n 
reaching a complete implc-.cn t ; ,-iq j i j r . i inrnL . M.my it^.-ns 
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y»owcvcr, were t e n t a t i v e l y ^act'vicd. 'Jpon auch i:rpcssc bei.-.g 
reached, t.l)e Carriers advised '-he ejnnloyccs that a i l prcTio-
2als made du r i n g the confci ence:,, e.xcci-L the o r i y i n a l proposal, 
bc considered withdrawn; and that the C a r r i e r s would proceed 
by invoking a r b i t r a t i o n as provided for i n A r t i c l e 1, Section 
4, of the New York Dock Conditions. 

The a r b i t r a t i o n .fu cement i n t h i s dispute 
was thcreapcn created. :he' undersigned was named as .'.rbitra-
tor by the rJational Mediation Board. Oral arguments were 
held i n St. Louis, .Missouri and the p a r t i e s f i l e d w r i t t e n 
submissions and b r i e f s . 

S I : N I O U I T Y L I S T 

The f i r s t and most i m p o r t a n t i s s u e , i t 
seems to '>;lie A r b i t r a t o r , i s a d e c i s i o n as t o the method by 
which the s e n i o r i t y r o s t e r s are t o be combined . 

I t i s the C a r r i e r ' s p r o p o s a l as i t now 
stands t o d o v e t a i l by s e n i o r i t y d a t e and c r a f t the a c t i v e 
employees o f I T w i t h tha c o r r e s p o n d i n g a c t i v e employees on 
the S t . L o u i s T e r m i n a l . T h e r e a f t e r the i n a c t i v e ( f u r l o r g h e d ) 
I T employees ' names would be d o v e t a i l e d by c r a t t w i t l j the 
i n a c t i v e NW employees on S t . L o u i s T e r m i n n i and tho combined 
i n a c t i v e g r o u p w i l l t h en be p l a c e d on t h e b o t t o m o f the p r e ­
v i o u s l y d o v e t a i l e d a c t i v e group o f employees ; t h i s p rocedure 
to produce t h e new N'W c o n s o l i d a t e d S t . L o u i s T e n n i n a l K o s t e r . 

(Th i s p rocedure a l i . o c o n t e m p l a t e d p r o ­
v i s i o n s under w h i c h c e r t a i n cir.ployees niay have t h e i r .'-.a.-nes 
removed f r o m t l i e S''.. Lou i s T e r m i n a l no:-.ter o r i n seme pos­
s i b l e i n s t a n c e s when q u a l i f i e d be p l a c e d on a d i f f e r e n t 
r o s t e r e l s e w h e r e ) . 

The e.-nployoos r f j c c t t l i i s method o f 
c o n s t r u c t i n g a combined s e n i o r i t y l i s t . I'he employc-es ^ave 
i n s i s t e d t h r o u g h o u t ncgc t i . :> t i cns t ) i . i t t he p r e f e r r e d ana 
f a i r e s t :T\cthod i s an "o rdn r t i o l c c t K . n " L .o -caHcd -^z.-: i r.̂ f 
l i s t ; or as t h e einplo/oes . i v c ^ I so ch.i r . i c t e r i / e d i t , :..\ 
"crder o f e q u i t y " m the a c t u a l .^ssi'.inmcnts r e m a i n i n g -pon 
c o n s o i i d o t i w - i . The cr.-pioyces, ' . M e r c f o i c . r c p u i l i a t c zr.d 
oppose the method o f i o v e t a i 11 .-.g t l i c l i s t .is propo:..cd -y 
C a r r i e r s . 
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Mr. Nartin M. Lucentc 
Sidely £< Austin 
One F i r s t National rloza 
Chicago, I l l i n o i s 60603 

LEVr.l^LTT UDWAliDS 
2704 SC01TAVr:NUE 

rORT WORTH, TEXAS 76103 
531 2315 . 536-122S rebruary 11, 19U 

Dear Mr. Lucente: ^• 

Following the iiisuance of the Decision and Award in the captioned ar 
b i t r a t i o n proceeding, the Arbitrator has reviewed i t s contents and 
wishes to c l a r i f y , for the benefit of the parties, the purpose and 
intent of the Award. i 

Throughout the Decision and Award t h i s Arbitrator emphasized his.\ 
opinion and b e l i e f that the differences between the parties remainin 
a f t e r the removal by the Decision and Award of the primary obstacles 
of s e n i o r i t y and j u r i s d i c t i o n could be resolved by negotiation be­
tween the p a r t i e s . The Arbitrator remains firmly convinced of the 
soundness of that view. 

I t was for that reason that the Arbi t r a t o r referred back to the 
parties for further negotiations those portions of the dispute not 
resolved by a r b i t r a t i o n . 

* 
The Arbitrator retained j u r i s d i c t i o n "to resolve by further or suppl 
mental Arbitration Award or Awards any deadlocks that may remain" 
a f t e r furthar negotiations. I n the l i g h t of the holding in the 
Decision, the retention of that j u r i s d i c t i o n was, of course, limitcc 
to any changes i n the schedule agreements which the parties upon 
further negotiation would mutually agree to submit to him for 
a r b i t r a l resolution. 

Sincerdly yours 

C.C. nighsaw & Mahoney, P.C. 
1050 Seventeenth St., N.'W. 
Suite 210 
Washington, DC 20036 

Mr. R. D. Kidwell 
System Director Labor relations 
Labor Relations Depart~ent 
Norfolk & Western Railrcad 
P.oanoke, V i r g i n i a 2'10'',2 

Mr. C. L. Caldwell 
Vice President, UTO 
6809 Stonington Road. N.E. 
Roanoke, Virginia 24010 

J . W. IIcr.Tn 
Manager -Labor SelciLj.^.;.3 
I l l i n o i s T c n n i n a i HR Co. 
710 N o r t h Tucker D l v d . 
S t . L o u i s , M i s s o u r i G3177 
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February 9, 1982 

Mr. Leverett Edwards 
2704 Scott Avenue 
Fort Worth, Texas 761o3 

Re: UTU and N&W/IT (New York Dock 54 Arbitration) 

Dear Mr. Edwards: 

We have received Mr. Mahoney's letter of February 5, 
1982, to you and we wish to make a few conunents on i t . 

F i r s t , we were most iiurprised to read Mr. Mahoney's 
interpretation of your award as "inconsistent." We understand 
that you held that the blanket imposition on former I l l i n o i s 
Terminal employees of the entire NW-Wabash agreement was beyond 
your jurisdiction based upon the evidence presented. You left 
your door open, however, for the resolution of subsequent dead­
locks between the parties over specific matteis which might bo 
necessary for the I l l i n o i s Terminal coordination. You did not 
hold, we do not think, that the parties would have to negotiate 
an entirely new arbitration agreement in order to resolve those 
deadlocks. If this were the case, the union could frustrate 
the coordination by simply refusing to arbitrate certain issues. 

Moreover, as Mr. Mahoney concedes, neither you nor 
Mr. Sickles held that changes in agreements could never be r.ade 
in Section 4 arbitration. 

The fact i s that the parties have been negotiating 
productively and a l l but a few of the substantive tcr.-.s of tiic 
I l l i n o i s Terminal coordination have been agreed to. 

Very ^^yily youij,s, 

Mnrtin M. Lucente 
M.'>lL/gk 

c c : W i l ) i u m C. Mahoney 
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t HN* i r V/ J l - T t « ' 

3I IOJISAW MA l U J N l i Y . r . C 

V/AilllNCTON, D C. 20030 

February 5, 1902 

A m A c O w i . • C 

/ O O r - O O 

Mr. Leverett Edwards 
270-1 Scott Avenue 
Fort v;orth, Texas 76103 

Re: OTU and N&W/IT (New York Dock §4 Arbitration). 

De'-ur Hr. Edwards: 

Your decision in the above-designated case involving the 
issue of an arbitrator's authority to eliminate or modify 
schedule rules under Section 4 of the Hew York Dock II. comlltions, 
and the decisions of Messrs. Sickles and Zumas on the came ICGUO 
aro consistent. Each holds that an arbitrator has no 
jurisdiction under Section 4 to do so. Your decision ooes state 
that you do not hold thot under no circumstances could such 
jurindiction be present but that no such circumstances arc 
present in this case. 

In your Award, however, after stressing your conviction '.l .ii; 
eucthcr negotiations could resolve the [C"*^"^"^ unresolved 
issues involving the modification of schedule '^"J^f' 
jurisdiction "to ccsolve by further or supplemental Arbit.a.toa 
Award or Awards any deadlocks that may remain" following tlios. 
further negotiations. At f i r s t reading, the Award seens .o 
conflict With the Decision v/hich concludes that no such 
juri.idiction exists. 

The Decision and Award v.-ould be completely consistent, cC 
course, if the retention of jurisdiction was intended to bo 
n' i t e d to the arbitration of changes. in the schedule ^^^-^f-^^ 
v.'hich the parties after further negotiations mutually .91^- ô 
submit to you. 

I t vould bc most appreciated i f you uould clarify 
Dcci;;ion and Awuid in thir •.--peet. 

ou: 
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Thank you for your courtesy and considerationJn this 
matter. 

Sincerely yooqs. 

William G.'Mah6n;̂ y 

cc: Mr. R. D. Kidwell 
System Director Labor Relations 
Labor Relations Department 
Norfolk & Western Railroad 
Roanoke, Virginia 24042 

Mr. C. L. Caldwell 
"Vice President, UTO 
6809 Stonington Road, N.E. 
Roanoke, Virginia 24019 

M. M. Lucentc, Esq. 
Sidely ti Austin 
Cne F i r s t National Plaza 
Chicago, I l l i n o i s 60603 

J . W. Horan 
Manager-Labor Relations 
I l l i n o i s Terminal RR Co. 
710 North Tucker Dlvd. 
S t . Louis, Missouri 63177 
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The Carriers arcjue in support of their 
proposal that: 

a. I t includes a l l the provisions 
necessary to fu l l y comply with the pro­
visions and obligations imposed and 
contained within A r t i c l e 1. Section 4 
of the New York Pock Conditiona; 

b. I t i s equitable, and f u l f i l l s 
the c r i t e r i a necessary to implement the 
consolidation of firemen, hostlers, con­
ductors and trainmen in tlie C a m e r ' s 
operations of the consolidation; and that 

c. I t ca r r i e s out the intent of the 
Interstate Commerce Conuni.'jsiion order which 
authorize i Norfolk and Western's purchase 
of the I l l i n o i s Terminal. 

Other factors which C a r r i e r s assert are 
that their proposal has been proven by experience; that Car­
r i e r s ' proposed method of dovetailing " i s f a i r and equitable 
aTid the easiest method to administer, thus eliminai ing a lot 
of confusion as well as i l l w i l l among the involved employees 

Discussion. Tho Arbitrator has given 
careful consideration to the arguments and submissions of 
both Carriers and Employees with reference to the moLhod of 
arriving at a seniority l i s t that would be f a i r and equit­
able, so Car ns ia poasible. co everyone concerned. :.'o 
queation of the Arbitrator's .-luthority to rule on this par­
ti c u l a r point has been raised in these pioceedings, and ti.e 
Arbitrator rules f u l l j u r i s d i c t i o n oxiuts to proceed to rrake 
a detei-mination that w i l l put this p.T r l J cvi 1 i»r issue to tect 
and may have some impact upon the solution of any reinaining 
issue or issues. 

WAnASn AGHLl'MENT 
The Carriers n t h a v proposals c jz ir .q 

the period mentioned nade a fjii..-.cr rrJ'n.-iry proposal -hic.n 
was not resolved by the required ncjot la 11 onj and --hic). 
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substantially contributed to tho breaking off of such confer­
ences. ThJS was the C a r r i e r s ' propoiial to place o i l employees 
under the provisions of the Wabash lichedule agreements upon 
fin a l consummation of the consolidation. The C a r r i e r s make 
substantially the following argument: 

The St. Louis Terminal area i s whero the 
greatest impact of this tr.-insaction w i l l f a l l . 
The NW already has a consolidated St. Louis Ter­
minal, having taken control of tho former Wabaah 
nailroad and lhe former Nickel Plate uoad on 
October 16, 1964. As a rciiult of that transac­
tion MW already has ono group of employees 
working under tho former w.ibuah schedule agree­
ment and another group working undor the former 
Nickel Plate agreement on tho St. Louis Terminal. 

The Carriers furtlu-r nllege that tho 
problemr; such an arrangnmrnt, coupled with other arrangements 
throughout the merged NW chain, led to the Carriers* proposal 
to place a l l employees under thu NW (formerly Wabaah) schedule 
agreement and dovetailing the seniority rosters as explained 
during that portion of tho negotiationa. 

The c a r r i e r s explain that the problans of 
maintaining separate schedule «yrecmonts are numerous. The 
Carriers further allege. 

While the basic provisions of most 
agreements are alike, the ditfcrences in many 
of the 'secondary rules" i^resent severe prob­
lems such as rules governing investigation 
and d i s c i p l i n e , c a l l i n g cmploycos for work, 
a r b i t r a r i e s . and s n e c u l allowances. Such a 
situation would extremely burden^omo and 
wasteful to ad.-ninisccr. Where NW has had to 
apply two or more agreements to the :;unie '-ork 
forces at other places jn i t a system, serious 
problems have J r i s e n . 

Discuss ion. Much of tho argument and discus-
sionof the Wabash agreement revolved about the j u r i s d i c t i o n 
or power of the Arbitrator to i npose . i l l or part of a i.̂ .,-or. latcd 
schodulo agreement upon par\: of a iiii;ml)v;j ohi p foreign to that 
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agreement, th a t boing the C - r r i c r s ' proposal to place a i l 
employees hereby a f f e c t c i -nder lhe so-called Wabash agree­
ment . 

There i s no doubt the product of that 
"transaction." ( i f i t can be ca l l e d t h a t ) , might i n i t i a l l y 
r e s u l t m a b e t t e r working or more convenient agreement for 
the C a r r i e r s , and might even have b e n e f i t s f o r the employee 
group involved, but there i s very s u b r i t a n t i a l doubt of the 
A r b i t r a t o r ' s j u r i s d i c t i o n to d e l i v e r r.uch a package. 

There are decisions both ways on that 
issue and the A r b i t r a t o r cannot say t)>at there i s no author­
i t y to revise or rearrange some provisions of a working 
agreement i n some cases i f c l e a r l y s p e c i f i e d and required, 
(as i s not i n t h i s case), i n the order of the I n t o r s t a t e 
Commerce Commission or a superior body. 

This, however, i s not ono of those s i t u ­
a t i o n s . What the Ca r r i e r s aro asking here goes much too f a r . 
I t involves the e n t i r e dot>truction of p a r t of one negotiated 
working agreement. The answer here i s f u r t h e r negotiations. 

The A r b i t r a t o r i s of the opinion, from 
the record, t h a t negotiations f o r a new and proper unple-
menting agreement have not been c a r r i e d out t o the extent 
roquirod t o r success. The A r b i t r a t o r i s of the f u r t h e r 
opinion that such negotiations, i f resumed, may r e s u l t in a 
f u l l and complete r e s o l u t i o n by agreement of a l l issues, both 
major and minor, necessary to secure complete imple.-nenting 
agreement, s a t i s f a c t o r y and f a i r to n i l . 

No good cause or necessity has been L-hown 
for a r b i t r a r i l y applying and imposing tlio Wabash agrcc-nent 
upon a group of employees wlio had no hand or p a r t i c i p a t i o n i n 
negotiating tho Wabash a'jrccment. 

AWARD 
Seni>"-itv Li.st. I n consideration of a l l 

tho foregoing, tho A r b i t r a t o r therefore hereby sustains the 
Carriers' proposal as to the -method to be used i n i n t c g r a t i r v j 
and compiling the new s e n i o r i t y l i s t as set f o r t h and discus-
sod previously h e r e i n . 
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AWARD 
Wabash AcrcetGnt. The Arbitrator hereby 

denies the Carriers' request '-o pUce a l l of the employees 
under the Wabash Agreement a.-.d refera that portion ot the 
dispute to the parties for further negotiations as hereinafter 
provided. 

IT IS FURTHER CIUJEHliD AND AWARDED that in 
addition to any protection benefits whicn may be awarded or 
confirmed abov,i, a l l e l i g i b l e employees affected by this Award 
shall be and are hereby awarded protective benefits not less 
in any event than those conferred by the Washington Job Protec­
tion Agreement; and/or of those s p e c i f i c a l l y conferred or 
confirmed by the Interstate Commerce Commission in i t s order 
or orders (including New York Dock conditions, A r t i c l e i . 
Section 4) permitting t h i s consolidation. 

The Arbitration Awards on the Seniority 
L i s t and the Wabash Agreement have removed important road 
blocks. The remaining issues in such arbitration concern the 
schodulo . les and that portion of the total dispute rt;:iiains 
open m t. .-s arbitration. 

The p a r t i e s have tentatively agreed upon 
SOTO various sections of an Implementing Agreement including 
certain day-to-day operating rules. I t i s believed that with 
the rulings on the Seniority L i s t and the Wabash Agreement 
now accomplished, that additional effort by the parties w i l l 
result in f i n a l and complete disposition of a l l issues. 

The Arbitrator now thetcCore returns lhat 
remaining portion of the dj spute to t)>c parties. reser-/ing 
a r b i t r a l j u r i s d i c t i o n to resolve by furt)>or or supplemental 
Arbitration Award or Awards, any dc.-idlocks that may remain 
following the expiration of twenty (20) days from date of 
this document. 

Dated at Fort Worth, Toxai9this_ '^^ day o f ^ ^ - f ^-^-t.^ • 198^. 

Leverett ZJwards, Aibitrator 
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TTH ' ̂  Al'1'l..-inX I I I 

In the matter of 

NORF 
ILLI 

and 

RAILROAD YARDMASTERS OF A.MERICA 

and 

UNITED TRANSPORTATION UNION 

ICC FINANCE DOCKET 29̂ *55 

/ 1. i ' l ' / 

pc-rTgrnS AND AWARD 

JOSEPH A. SICKLES, ARBITRATOR 

APPEARANCES: 

For Norfolk 8i Western: 
J . D. Gereaux 
R. J . Cooney 
Sidley and Austin (on 

B r i e f s ) 

For I l l i n o i s Terminal Railroad ^^^^^^ 

Company: 

For Rnilroad Yardmasters of coodell 
,\merica: 

C. L. Cnlc:-..eil 
R. S. Mctz 
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STATEMENT OF Tr.Z CASE 

On October^ 2 , 1 9 0 l , the und- . -s igned A r b i t r a t o r wa» 

nominated by the ^ t ^ r ; o r f : i K ^ n : W e i t ^ ^ n ^ L i l -Referee m n dxsputo between tne .^oriw^.". 
Heieree ir . a T e r m i n a l R a i l r o a d Conpany, the 
^ ; i t T ? r a ^ ; p : r : a i o i t 'n ton^nd .he R a i l r o a d Y a r d . a s t c r s 
of America The d i s p u t e concerned the p r o c e s s f o r the 
s e l e c t i o n ; f ^ r d m . s t e r f o r c e s f c l l o - . i n s the a c q u i s i t i o n 

the n i i n o i s T e r m i n a l by the .Norfolk and Wes tern . 

A h e a r i n g on the matter was h e l d on October 
A . .1^1 p a r - : i e s were r e p r e s e n t e d at 

^ t ' ' ' ° n t ' ' ' a n i " e i r ; i v e n an o p p o r t u n i t y to p r e s e n t a r g u -
' . ^ t n i o f f e ^ w j r t t e J documents i n t o e v i d e n c e . F o l l o w i n g 
ments and s u b m i t t e d P o s t - h e a r i n g Submiss ions 
r K o : : : b : ? ' 9 r ! 9 r i r a n d R e L t t a l Submis s ions on November 
18, 1981. 

BACKGROUND 

Th«. P a r t i e s to t h * Di spute 

T h . I l l i n o i s T e r m i n a l R a i l r o a d Company (the I T ) has 
o p e r a l ^ J I ' ^ s y l l l m p r i n c i p a l l y c o n n e c t i n g St L o u i s , M^ssourx 
w<*H S o r i n i f i e l d , Decatur and Charapais". I H m o x s . XT l a r a 

J r i ^ i r e D r i s e n t e d by the C n i t e d T r a n s p o r t a t i o n L n i o n 
r e p r e s e n i e a ujr T T / I I T H C o l l e c t i v e B a r c a i n m S 

. (UTU) and have worked under an I T / U T U C o X l e c t i v e o r g 

Agreement. 

The N o r f o l k and V.'estern Railvay Company ^̂ '̂ ^̂'V 

. i n Mi«:.rrand I l l i n o i s , ^ i T X r H ^ ^ o l V ^ ^ ' -

^ l l ^ - t ^ ^ : ^ : S r . - r 9 7 i ^ l c L d u ; e Agreement. 

. ...r.̂ r̂-̂ "::̂ ^̂ ?:.rvJdS:t"r̂  r̂ur IT-;; 
? ^ K i : i : ; % c r m L a l , - - - / ^ . ^ . ^ ^ ^ ^ ^ ^ . ^ ^ : : . e n -

T d ^ J r S I w O e c a t u r ha., about i t ^ ^ i Z V ^ ^ ^ i ^ l ^ ^ 
app .nrs t h . t about ^ , ; - " ^ J ^ ^ , ^ \ : - ; P i ° r i ! the number of r.'̂ W V a r d -
Yardmastera a t t h e S t . L o u i s ^ V Z ^ H ' ^ ' - ^ „ o t subi.-itted 
rnastcrs i n tho NS.W Decatur S e n i o r i t y D i s t r i c t 

Trr. F i n a n c e DocUol 29^55 ( S u b - T p s . 1-^) 

•r n K- .^ iQflO --he NfiiV and the I T f i l e d an appl - l ca -I n December, 19oO, -ne u. ( T r r ) ^eelxing . ...i _ T«4.«.-«<. nf • rom.Ticrce Commission (i.'-'-i ^ecixxi 5 
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c a r r i e r s "^^^'^^ w the 'CC noted, the NJiW a l r e a d y served 
into one system. As tlie . ^ ^ no^t. , , p o i n t s , c x-
thc IT'S p r i n c i p a l market .nnd a l l .T t e r m i n a l p o i n t s , 
cept one, connected with the N5.\s. 

- the tin., the a p p l i c a t i o n was f i l e d - th^the J C C , ^ _ 

the c a r r i e r s ' " P ^ l ^ ^ d a d c s c r i p proposed 

a c q u i s i t i o n o p e r a t i o n s of the operations, only 

plan covered many aspecxs proceeding. F i r s t , 

III ' ^ ^ i S P ^ ^ ^ ' ^ ^ ^ l . ^ l ^ 3.. 
McKinley Yard xn / i ^ c a t u r Y a r d i n Decatur, I l l i n o i s . 
L o u i s , M i s s o u r i ) , and J ^ ^ K of the McKinley 
According to t h * P - P ° " ^ / ^^'.^.^iT^^t^Jher Yard i n S t . L o u i s 
Yard would be P3.c^«d ;"!• c i t y and F e d e r a l Yards i n 

N&W Decatur Terminal 1 / . 

on.... 19. «6i '«,:jr°f::'tii%"»c"»" 

New York Dock I I C o n d i t i o n s 

T^e ICC's i m p o s i t i o n Of « - ^ / ^ n : i r a r ^ a n d ^ r ^ r r v i d e 
flows from t h . l°"S-standing Congressxona ^„ ^cC 

labor p r o t e c t i v e l l ^ ^ l l l l ^ l , ] ^ k9 U.S.C. 
approved merger, a c q u i s i t i o n y,.. York Dock Rv.-Control -, 
Sec. m ' i ? . Th. 1979 Order t h e most r e c e n t p r o t e c t i o n s 
RrooklN-n F.-.^tern H i s t . , ^'^t t o r t n . absence of 

. -to be a f f o r d e d empioTees '"^^^^^^'^'..^'^^^c Finance Doc'Ket No. 
a v o l u n t a r i l y n e g o t i a t e d -Sr--.«'^t; J ^ ^ ^ ^ ^ ^ ^ ^ ^ , O p i n i o n , 
29'.55, at p. 0, Appendix I I of the NO provided to 

r p r o r . : . r r s i r H ^ a r i h e ^ r r ^ e r d ^ r a l mechamsms for .he 

y Th. p l a n a n t i c i p a t e d t . a t one y a r d - e w formerly o r i g x - ^ ^ ^ 

n a t i n g a t " ^ ^ . ^ / r ;! .^.^ ^ b ^ r c ? c c M c d at r c d . r n l ; t h . 
three cr.ews • ' - ^ ,,.<,^tur T e r m i n a l would c-per-.te out 
I T yard crow at the ' V'_ -̂'-̂ ^ ,v,e hcai-ms. 
of t h . NW Decatur • ^ ^ r . l ^ i . u e . L l ^ n y I T p o s i t i o n s ^ould 
however, was n.t : " 1 ^ ^ ^ ^ ^ subsequent to the 
be r e l o c a t e d and c o.-. 11..ued . ^ ^ ^ ^ ^ . ^ J ' ^ ^ ^ ^ ^ ed two N-V" posi-
J u l y 29, lOOl n o t i f i c a t i o n , the NfVW a b o i i s . 
t i o n s a t Decatur. 
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_ iv,- c a r r i e r s ' changes 
resolution of ^.^Pf^^t 4 s ' ̂  ̂  c'rvi c H and equipment, 
in operations, f a c i l i t i e s , 

.. 'he Tr-.-xnsaction 
^ o.,^^,.,' Necotiatv^ns . - c - .S 

v&'- md IT planned to close the 
As discussed ^ ^ ° X t ' ^ \ T r - \ l r < i uPorx the ICC's approval 

IT McKinley Yard and ^ J ^ ^ ^ ^ J . ^ I ^ t ^ o n was one which would 
of the ̂ ^ ^ n ^ i s i t i o n . Oecau ^^„t of employees, or 
r^ s u l t i n the dismissal or ̂ ^^P forces, the carrxcrs 
couid r e s u l t i n the ̂ **''^ton r I r t i c l . ^ of the New York 
Cere required, - ^ ^ ^ ^ ^ U l l l l ' ' . ^ i , T i o n a with 90 days' notxce 
Dock Conditions, to Provide tne ^ ortunity to negotiate 
of t h . intended -^^^"".^^^t^e s e l ^ t i o n ' o f forces. Specifx-
an acceptable »^°^J°^e l ! provides a. follows: 
c a l l y , Sectxon . A r t i c l e , ^ ( ) E h 

;-r-i?t:i -ic:'of £i.tend.d t.̂^ 
p o i t i n s « notice on b u l l e t i n boar ^^^^^ contain . 
? h . i n t . r . s t . d «"'Pi°y*";,e„t of t h . proposed changes 
m f u l l and ad.qu.t. * t * ^ * ; * " , ^ t i o n . including an 
to b. a f f . c t . d by such trans.ctx . ^^^^ ^^^^^ 

estimat. of th . '̂ "̂ '̂'̂  ^ ^ ^ ^ ^ S " . . P r i o r to consumma-
. r«r":.^srir^eforilt. i n t h . following 

mann.r. 

W i t h i n f i v e ( 5 ) . a y s ^ - m t J ; . date 

o f n o t i c e , a t t U « ' , , ° ^ , : i t e d employees , a p l a c . 
r e p r e s e n t a t i v e s o f , ^ t i a t i o n s f o r the p u r -
i h J l l b . " 1 - t e d to h o l d n e g o t i o t x a p p l i c a t i o n 
pose of r e a c h m s -; ,roerrent appendix , and 

, I f t h . terms and - - j ^ ^ / . J ^ ^ J ^ ^ ^ . ^ f t . ^ f d i a t e l y t h e r e -
t h . s . n e g o t i a t i o n s ^ ^ l ^ ' ^ ^ t h i r t y (30) J a y s -
a f t . r and contm'-e f o r ;^^;^!^; : , t oV f o r e c s , s h a l l 
E a c h t r a n s a c t i o n c r " " f ' : ' ; ^ e s from a l l o -ployees 
p j o v i d . f o r the s e l e c t i o n o f ^ o " " ^ ^.^^e for a p p l i -
L v o l v e d on a ^ - - ^ ^ . r / r ^ ^ a t . a n n n y ^ s s i g n ^ e n t of 
c a t i o n i n the r ^ r t i c - ^ L a r =^s. a ^ a ^ t i o n ^^.all be 
U l o y e e s made — ^ ^ ^ , ^ ^ : n r o r d e c i s i o n -a-.-.der 

.^ade .on the ^ ̂  ^ ^ ' . ^ . f ^ t l o f t h i r t y (30) 
t h i a s e c t i o n • _:*.;^t - ^^^^^ ^ ,v,e . i s 
t h . r . i s a f a i . - . ^ 'ta^- - ^ ^ . . n t i n accordance w i t h 
o u t . may submit i t . o r - a ^ - -
t h . f o l l o w i n g p r o c c d i r e s : 

( s e l e c t i o n p r o c e d u r e s ) 
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(b) No ch.-in^e m o p e r a t i o n s , p e r v i c e s , 
f a c i l i t i e s or equip-.ont i h a l l occur u n t x l a f t e r 
an agreement i s r e a d i e d or the d e c i s i o n of a 
r e f e r e e has been r e n d e r e d . " 

Pursuant to the p r o v i s i o n s of S e c t i o n , the c a r r i e r s 
posted the f o l l o w i n g n o t i c e s cn J u l y 29, 1981, at both of 
the yards i n Decatur, I l l i n o i s : 

"Notice is hereby given, pursuant to Article 1, 
Section ^(a), of the New York Dock II conditions, 
of the Carriers' intention to unify, coordinate 
and/or consolidate their respective operations 
on or after November 1, 1981, in order to effec­
tuate the transaction authorized in Interstate 
Commerce Commission Finance Docket No. 29'»55 (Sub-
Nos. 1-5). ^ 

Statement of Proposed Changes; 

As a r e s u l t of the C a r r i e r ' s e x e r c i s e of the above-
d e s c r i b e d a u t h o r i t y , i t i s intended to u n i f y , co­
o r d i n a t e and/or c o n s o l i d a t e , i n whole or i n p a r t , 
f a c i l i t i e s used and o p e r a t i o n s and s e r v i c e s p r e s e n t l y 
performed s e p a r a t e l y by I l l i n o i s T erminal R a i l r o a d 
Company and .Norfolk and Western Railway Company. 

I t i s intended t h a t the s e n i o r i t y d ates of a l l 
a d d r e s s . * yardmasters w i l l , on t h . e f f e c t i v e d.Tte 
of t h . u n i f i c a t i o n , c o o r d i n a t i o n and/or c o n s o l i d a ­
t i o n , be i n t e g r a t e d i n t o an a p p r o p r i a t . s i n g l e 
s e n i o r i t y r o s t e r , and t h a t such employees w i l l be 
employees of NW and ^ . i l l be a v a i l a b l e to perform 
s e r v i c e on a c o o r d i n a t e d b a s i s s u b j e c t to c-.irrently 
a p p l i c a b l e NW a s r e e - e n t s . 

N e g o t i a t i o n s with c-r-ployee r e p r e s e n t a t i v e s f s r the 
purpose of r e a c l i m g an asreement on those change? 
w i l l commence i n the near f u t u r e . 

I t i s a n t i c i p a t e d t h a t one (1) yardmaster w i l l be 
a f f e c t e d by the intended changes." 

S i m i l a r n o t i c e s \<-ere cost'-d at the >!cKinlcy and ?t . !.D'.;is 
Yards. I n c«ch of those r.otices the c a r r i e r s s t a t ; ! -"--it, 
" I t i 5 a n t i c i p a t e d that f = ur ) yardmasters \ . i l l -c a;f<.ctcd 
by intended c h a n s e s . " 

By l e t t e r s of the s a - - date, the c a r r i e r s Fer-..-.J -he 
n o t i c e s on the General Ch.air-an of UTU and RYA. The I r t t e r s 
proposed meeting dates i n order to n e g o t i a t e an a ;! c Lv 
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-with respect to a p p l i c a t i o n of New York Hock I I c o n d i ­
t i o n s to tho vard c l o s i n g s . " A meeting between the 
c a r r i e r s and the RYA <V.TS held o,i August 11, and a meet­
ing with UTU WAS held the f a l l o w i n g day. At both of these 
meetings, tne c a r r i e r s pre^-nted a proposed Implementmg 
Agreement. The p r i n c i p a l p r o v i s i o n s of the proposed agree-
.Tient were: 

1) To d o v e t a i l I T VardTiapters h o l d i n g r e g u l a r 
p o s i t i o n s at );cKinley Yard i n t o the .N'&W S t . 
Louis s e n i o r i t y d i s t r i c t r o s t e r on the b a s i s 
of t h e i r I T s e n i o r i t y date; 

2) to p l a c e u n a s s i s n e d Yardmasters below employees 
holdi n g r e g u l a r p o s i t i o n s w i t h t h e i r r e l a t i v e 
ranking based on t h e i r former s e n i o r i t y d a t e s ; 

3) to d o v e t a i l I T Yardr^asters at Decatur i n t o the 
N&W Decatur s e n i o r i t y d i s t r i c t r o s t e r i n the same 
f a s h i o n ; and 

li) to terminate the p r o v i s i o n s of the IT/UTU Agree­
ment and p l a c e a l l employees under the 1971 
Schedule Agreement betiv.en N&W and RYA. 

N.ith.'r union supported t h . c a r r i e r s ' p r o p o s a l . f u r t h e r , 
n e i t h e r union proposed a p o s i t i o n which was a c c e p t a b l e to the 
o t h . r . A meeting was h e l d on September 3, 1981, but again, 
no agreement was reached. On Scptemb.r 22, 1981, the c a r r i e r s 
wrot. to both unions. The l e t t e r r e s t a t e d the c a r r i e r s p o s i ­
t i o n and d e s c r i b e d the unions' p o s i t i o n s as the c a r r i e r s per­
c e i v e d them. I n c o n c l u s i o n , the c a r r i e r s s t a t e d t h a t they 
had no a l t e r n a t i v e but to invoke a r b i t r a t i o n under ^ e c t i o n 
of the New York Docl; I I C o n d i t i o n s . As i n d i c a t e d above, the 
a r b i t r a t o r was appointed by the N a t i o n a l Mediation Poard on 
October 2, 1981, and the p a r t i e s argued the m e r i t s of t h e i r 
r c s p e c t i v . p o s i t i o n s before t h i s A r b i t r a t o r on October ^0, 
1981. 

C0NTENTi:r-5 or T'HE P.i.n7IE5 

A l l p a r t i e s agree that tho c a r r i e r s ' p l a n to c l o s e two 
I T Terminals c o n s t i t u t e s a " t r a n s a c t i o n " w i t h i n the -eaning 
of Section K a ) , A r t i c l e 1 of the New York Dock Cc - ̂. - t - M 5 ̂  - / . 
Thus, there i s no quest-.cn that the r e s v i i t s of the t r . n s a c o n 

17 "Tran:.uvLicn" i= -f'-.-ed as "any a c t i o n take.-. ;ur.-u..nt to 
a u t h o r i s a t i o n s of -the) Corrmission on which (the -ew .orK 
Dock) p r o v i s i o n s h.ive Veen imposed. Whether t..e : - i r r i c r s 
p lan to e l i m i n a t e the IT c o n t r a c t i s a l s o a t r n s.. c 11 cn 
i s an i s s u e d i s c u s s e d , m f r a , at Pa.^es 15-lo-
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nu.-̂ t be i n accordance w i t h , .Tnd reached pursuant to, the 
remaining p r o v i s i o n s of the VCM.- York Dock Condition*. Other 
than t h i s a rea of agreement, the p a r t i e s have argued .«diarply 
c o n f l i c t i n g p o s i t i o n s . In p a r t i c u l a r , the p a r t i e s disagree 
as to what would c o n s t i t u t e an a p p r o p r i a t e s e l e c t i o n of 
f o r c e s and wh.-.t schedule agreement should cover the former 
IT Yardmaste-.-s who remain employed a f t e r the c l o s i n g of t h . 
Decatur and McKinley T e r m i n a l s . 

The P o s i t i o n of the UTU 

Th. UTU ( r e p r e s e n t i n g the Yardmasters a t t h . I T Termi­
n a l s ) o b j e c t s to the Implementing Agreement proposed by the 
c a r r i e r s i n August, I 9 8 I . The UTU o b j e c t s both to the method 
proposed f o r t h . c o n s o l i d a t i o n of t h . N&W and I T s e n i o r i t y 
r o s t e r s and to t h . c a r r i e r s ' p r o p o s a l to terminate a l l p r o ­
v i s i o n s of t h . UTO/ I T C o l l e c t i v e B a r g a i n i n s Agreement. 

a. S e n i o r i t y R o s t e r 

Th. UTU, l i k . t h . c a r r i e r s , s . . k s t h . c o n s o l i d a t i o n of 
t h . UTU and N&W Yardmasters r o s t . r s . Rather than d o v e t a i l ­
ing by s e n i o r i t y d a t e s , however, t h . UTU b e l i e v e s the f a i r e s t 
and most e q u i t a b l . s o l u t i o n would b. to c o n s o l i d a t e under a 
"work e q u i t y " p r i n c i p l e . Vork i n t h . t e r m i n a l s would b. 
a l l o c a t a d between N&W and I T employ..* based on t h . percen-
t a g . of work each group c o n t r i b u t . d t o t h . whol. p r i o r to t h . 
c o o r d i n a t i o n 2/. As precedent f o r t h i s p r o p o s a l , the UTU 
suggests t h . 1972 Agreement of t h . N&W and UTU c o v e r i n g the 
NKP and Wabash employees a t S t . L o u i s . 

b. Th. UTU-IT C o l l e c t i v e B a r g a i n i n g Aereement 

Th. UTU argu.s t h a t the r e s u l t o f t h i s proceeding should 
not b. (indeed, cannot be) a t e r m i n a t i o n of t h . UTU-IT C o l ­
l e c t i v . B a r g a i n i n g Agreement. As support f o r t h i s p o s i t i o n , 
t h . UTU c i t e s S e c t i o n 2, A r t i c l e 1 o f t h . Ne<«- York Dock Con­
d i t i o n s : 

"2, Th. r a t . s of pay, r u l e s , working c o n d i t i o n s 
and a l l c o l l e c t i v e b a r g a i n i n g and o t h . r r i g h t s , 
p r i v i l . g . s and b e n e f i t s ( i n c l u d i n g c o n t i n u a t i o n 
of p.nsion r i g h t s and b e n e f i t s ) of the r a i l r o a d ' s 
employees undor a p p l i c a b l e laws and/or e x i s t i n g 
c o l l e c t i v e b a r g a i n i n g a;rcements or o t h e r w i s e 
s h a l l ho. p r e s e r v e d -j-nless changed by f u t u r e c o l - ^ 
l e c t i v . b a r g a i n i n g agreements or a p p l i c a b l e s t a t u t e s . 

57 Oecaus. of t h . r e l a t i v e s e n i o r i t y youth of I T c.-^ployees, 
s t r a i g h t d o v e t a i l i n g by s e n i o r i t y date would place only 
on. I T employe, i n the top seven on t h . a c t i v e ro.«ter at 
S t . L o u i s . Under the UTU p r o p o s a l , three I T Yard.-astcrs 
would rank i n the top seven. 
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l l ^ T . ' . t ' i l ' l T t l ' r i L ' T r c o . ^ U .o c i s t . «p.r»to 

e n t i t y . 

The P o s i t i o n of the RYA 

The RYA r e p r e s e n t i n g the Yardmasters employed by t h . 
i«A r e j e c t e d the c a r r i e r s ' proposed I.-np 1 en-.en t i n g 

'Ag;;em:nt!'"n.e^R/A^s P°-tion i s , i n ess e n c e , as f o l l o w s : 

. ) Th. c a r r i e r s ' planned t r a n s a c t i o n does not c a l l f o r 
V- ? - ^ t i o n of any N&W p o s i t i o n s and, t h e r e f o r e , N&W 

t h . e l i m i n a t i o n of ' / a f f e c t e d by the t r a n s a c t i o n . 

i r ' " : ; ^ ! ? p : S t i o n s : r t h : i e r ^ L a l s a r . ^ b o l i s h e d , the I T 
When t h . I T PO»^tions „^ .-displaced" employees 

r " s on- 5 and^e. A r t i c l e 1 of the 
^ t i o n ^ and should b. t r e a t e d accordxngly. 

T« n l a c . a l l I T Yardmasters on t h . N&W r o s t e r , under 
! i h o d Sould V i o l a t e the June 1, 1971 N&W-RYA Agreement, 

any '"•^^^od, would v i ^ eement s e t s up a ^2 day q u a l i -
s i n c . A r t i c l e k { a ) of t n a t s _ _ ^ r i t e d . Furthermore, RYA 
f y i n g P « - ^ f ^ ™ / : r s r i L r i o r : o u I d ' v i o l a t e RYA's 1972 

xi;i:m.î tig%;r :::nt With N̂  
t h . " l - J ^ ; ? placement o? Yardmasters from other 
not contemplate * ^ J % P ^ * ^ * 7 " " s i n c . New York Dock S e c t i o n 2, 
r ^ T c t ^ l q i o J.d a b o " ! s ^ a r a n t e . s t h . i n t e g r i t y of p r e -

• ^ I s ^ i n g ;sr«m:nt:, t h ; I Y A contends t h a t any r o s t e r c o n s o l i -
d a t i o n would be i n a p p r o p r i a t e . 

c ) I f , however, a r o s t e r c o n s o l i d a t i o n i» i-Po«^ P"'-
L t h i s proceeding, the RYA argu.s f o r a "top and 

suant to t n i S Pro*^*'""^' ' crouos o f Yardmasters are 
v«< «-r.m" r o s t . r m which the two groups «». * 
bottom r o s t . r ^ former property. The 

Terminal Yardmasters W. 

F i n a l l y , i f I T Yardmasters are d o v e t a i l e d into t h . 

..w 4it.""i."vA .H,. I.. ^ ^ i j ^ : ' : ^ / i z % ^ 
b e n e f i t s as t hose p r o v i d e d m t n . A^^ara 

on t h e I T Y a r d m a s t e r . - o s t e r . 
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Terminal andPYA (New York Pod; L.-.bor Condi t ion«;)(August 
73 i 9 b l ) " . s F ^ i f i c a l l v , the l.VA suggests that scvor.-^nce 

allowances bo o f f c m d on a s e n i o r i t y b a s i s to Yardmasters^ 
at N&W, as w e l l as I T . 

The P o s i t i o n of the C a r r i e r s 

Th. c a r r i e r s seek an award adoption of the Implementing 
Agreement proposed on August 11 and 12 1980 J^^Y ^ " J l ^oth 
a r o s t e r c o n s o l i d a t i o n and the e l i m i n a t i o n o f t h . LTU-IT 
Agreement. With r e s p e c t to the c o n s o l i d a t i o n of r o s t e r s , t h . 
c a r r i e r s contend tha t such a c t i o n i s n . c . s s a r y x f the I T oper­
a t i o n s a r . to b. f u l l y i n t e g r a t e d i n t o t h . N&W network. T^o 
c a r r i e r s contend t h a t of t h . nethod. propos.d, t h e i r s i s t h . 
most e q u i t a b l . s i n e , i t w x l l i n s u r . t h a t t h . most senxor 
employ... on both systems w i l l remain xn posxtxons. 

Th. c a r r i . r s a l s o a s s e r t t h a t i t i s e s s e n t i a l t h a t a l l 
Yardmasters on t h . c o n s o l i d a t e d r o s t . r work under * 
s . t of r u l e s , t h . 1971 N&W-RYA Agreem.nt. Indeed, t h . c a r r x e r s 
contend t h a t i t would be c o n t r a r y to t h . purpos. and ^ ^ J ^ ^ ^ ^ 
of t h . ICC Ord.r a u t h o r i z i n g N&W's p u r c h a s . of I T xf N&W was 
not allow.d to p l a c . t h . I T employ... und.r t h . same r u l e s as 
t h . N&W employ... 

I n r . s p o n s . to both UTU's and RYA's argument tha t S ection 
2, A r t i c l . 1 of t h . N.w York Dock e x p r . s s l y prohxbxts thxs, 
t h . c a r r i . r s hav. r.sponded a s f o l l o w s : 

"Th. o r g a n i z a t i o n s now cont.nd, how.v.r, 
that s . c t i o n 2 of t h . New York Dock Conditions 
p r . c l u d . s such changes i n e x i s t i n g c o l l e c t i v e 
b a r g a i n i n g agreements. ( C i t a t i o n o m i t t e d ) . 
Th. s e c t i o n upon u h i c h t h . o r g a n i z a t i o n s r e l y 
i s a s f o l l o w s : 

2. T i l . r a t e s of pay, r u l e s , working con­
d i t i o n s and a l l c o l l e c t i v e b a r g a i n i n g and other 
r i g h t s , p r i v i l e g e s and b e n e f i t s ( i n c l u d i n g con­
t i n u a t i o n of pension r i g h t s and b e n e f i t s ) of the 
r a i l r o a d ' s employees u.nder a p p l i c a b l e law5 and/or 

. . x i s t i n s c o l l e c t i v e b a r g a i n i n ? agreements or other-
w i s . s h a l l b. prese r v e d u n l e s s changed by ^^^t-.re 
c o l l e c t i v . b a r g a i n i n g agreements or a p p l i c a b l e 
s t a t u t e s . " 

What t h . o r g a n i z a t i o n s ignore i s t h . proviso 

1/ Th. c a r r i e r s contend t h a t the two s e t s of r u l e s ^ ' - J ^ ^ ^ 
i n t h . b a s i c pay r a t e , h o l i d a y and v.-^catxon pay, d i s ­
c i p l i n a r y procedures and s e n i o r i t y r u l e s . 

EMPLOYEES' EXHIBIT 19 
a PAGE 20 



that e x i s t i n g c o l l c c t i - . c b.irgnining agreements 
may be changed "by fuf-Lre c o l l e c t i v e b a r g a i n i n g 
agreements or a p p l i c a b l e s t a t u t e s . " I t i s c l e a r 
that the a r b i t r a t i o n process s e t f o r t h i n s e c t i o n 
ti i s an i n t e g r a l part of the c o l l e c t i v e b a r g a i n i n g 
process contained t h e r e i n , r e s u l t i n g e v e n t u a l l y 
i n an agreement v o l u n t a r i l y n e g o t i a t e d uetween the 
p a r t i e s or one p r e s c r i b e d by a r b i t r a t i o n . The 
f a c t that a r b i t r a t i o n nay be r e q u i r e d does not, 
however, deprive the u l t i m a t e product of i t s char­
a c t e r as a c o l l e c t i v e b a r g a i n i n g agreement." 

Tn support of the p r i n c i p l e t h a t an A r b i t r a t o r ' s Award 
under Section ^ of New York Dock may change t h . p r o v i s i o n s 
of a c o l l e c t i v e b a r g a i n i n g agreement, t h . c a r r i e r s r e l y on 
the recent Awards i n C o n r a i l and D e t r o i t Terminal Ccn-nanv 
and RYA (New York Dock I I Labor P r o t e c t i v e C o n d i t i o n s , 
Seidenberg, Arb. August 1981); New York Dock Railwav and 
Brooklvn E a s t e r n D i s t r i c t Terminal and Brotherhood of Loco­
motive fclngineers (New York Dock I I Labor P r o t e c t i v e Con-
d i t i o n s , Quinn, Arb., December I98O); and Chesaneake and 
Ohio Rv. Co. and Brotherhood of Locomotive Engineers and 
UTU (Oregon Short Line I I Labor P r o t e c t i v e Conditions -
AbTndonment of Cross Lake F e r r y S e r v i c e , Van Wart, Arb., May 
1980). Moreover, t h . c a r r i e r s r e l y e x t e n s i v e l y on a u t h o r i ­
t i e s i n pr^-New York Dock I I c a s e s f o r t h . p r o p o s i t i o n that 
the ICC has the power ujider the I n t e r s t a t . Commerce Act to 
p r e s c r i b . t.rms which are i n c o n s i s t e n t w i t h an e a r l i e r 
c o l l e c t i v e b a r g a i n i n g agreement. Southern Co.-Control -
C e n t r a l Ga. Railwav, 331 I.C.C. I S l C19b7)-. nrotherhood of 
Locomotive Encxnee7s v. Chicaco & North Western Rv. , 31̂ * 
F.2d kZ î (8th C i r . 19b3). 

DISCUSSION AND FINDINGS 

The c a r r i e r s seek the adoption of a c o n s o l i d a t e d r o s t e r 
c o n s i s t i n g of the NS<W and IT employees w i t h s e n i o r i t y as 
Yardmasters. Those I T e~.ployees who a r e , as a r e s u l t of 
t h e i r placement on the r o s t e r , able to h o l d r e g u l a r p o s i t i o n s 
would work und.r the N.»<'..- Schedule Agreement 6/. Tho c a r r i e r s 
c l a i m that t h i s i s the -^ost e q u i t a b l e plan and the e n l y plan 
which w i l l permit an e f f i c i e n t i n t e g r a t i o n of o p e r a t i o n s . 
According to t h . c a r r i e r s , an .iward to t h i s e f f e c t -..ould be 
the r e s u l t of "the c o l l e c t i v e b a r g a i n i n g p r o c e s s " , and thus, 
t h . b e n e f i t s a n d working c o n d i t i o n s of I T employees r o u l d ^ 
be changed without runnms "^foul of S e c t i o n 2 of the '-r-w .ork 

17 Those I T employees -lisplaced or d i s m i s s e d as a r c ? u l t 
of tho r o s t e r c o n s o l i d a t i o n would, presumably, -xL-rcise 
c e r t a i n s e n i o r i t y r i j h t s i n other c r a f t s or r e c e i v e pro­
t e c t i v e b e n e f i t s under '.ew York Uock I I based on the 
earnings they r e c e i v e d -under zUe XT c o n t r a c t . 
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Cock I I C o n d i t i o n s . Tn c«^scnce, the c a r r i e r s ' p o s i t i o n 
as sume s t h a t an a r b i t r . n t i c n p r oceeding under S e c t i o n 't 
of the New York POC'K -.-vy taice the p o s t u r e of an " i n t e r e s t 
a r b i t r a t i o n " p r o c e e d i n ; m v.hich a l l terms and c o n d i t i o n s 
of employment r-.ay be debated and determined. As the c a r ­
r i e r s p o i n t out, the award they seek would not o n l y a l t e r 
the s e n i o r i t y r a n k i n g of IT e-iployees, but -w-ould a l t e r a l l 
other a s p e c t s of the e-ploy~ient r e l a t i o n s h i p , i n c l u d i n g 
such t h i n g s as the h o l i d a y pay they r e c e i v e and the d i s ­
c i p l i n a r y procedures a p p l i e d to them. 

In c o n s i d e r i n g the m e r i t - o f the c a r r i e r s ' argu.-nent, I 
have reviewed the h i s t o r y of xabor p r o t e c t i v e p r o v i s i o n s , i n 
g e n e r a l , and the development of t h . New York Dock I I Condi­
t i o n s , i n p a r t i c u l a r 7 / . .My c o n c l u s i o n i s that A r t i c l e 1, 
S e c t i o n ^ o f t h . .New York Dock I I C o n d i t i o n s does not provide 
an avenue f o r i n t e r e s t a r o i t r a t i o n of a l l b e n e f i t s and work­
ing c o n d i t i o n s to the extent suggested by the c a r r i e r s . 
T h i s view i s d e r i v e d from an a n l / s i s of the language and 
s t r u c t u r . o f S e c t i o n ^, as w e l l .s an a n a l y s i s of the ICC 
Order which approved N&W's a c q u i s i t i o n o f I T . -... — 

S . c t i o n k i s invoked when a r a i l r o a d contemplates a 
" t r a n s a c t i o n " ; which term -.s d e f i n e d as "any a c t i o n taken 
pursuant to a u t h o r i z a t i o n s of t h i s Commission on which t h e s . 
provision."* have been imposed." \'>'hat t h . Commission a u t h o r i s e d 
i n F i n a n c . Order 29'»55 was the a c q u i s i t i o n of I T by N.';.'*; with 
a l l t h . a t t e n d a n t changes i n o p e r a t i o n s , i n c l u d i n g the c l o s ­
in g of t h . McKinley and Decatur Y'ards. I n c o n t r a s t to the 
a u t h o r i z a t i o n f o r changes i n o p e r a t i o n s , the Commission did 
not a u t h o r i z e changes i n working agreements. Indeed, to the 
extent t h a t the Commission i n v o l v e d i t . ^ e l f with l a b o r r e l a ­
t i o n s , i t imposed l a b o r p r o t e c t i v e c o n d i t i o n s of Nê / York 
Dock I I . Apart from t ! i i s , i t cannot be s a i d that the Co.-nmis-
s i o n a u t h o r i z e d the c a r r i e r s to take s t e p s to a l t e r uoricing 
c o n d i t i o n s i n t h . a b s t r a c t . Thus, i n my view, the term 
" t r a n s a c t i o n " i s l i m i t e d to those a c t i o n s proposed by a c a r ­
r i e r to mak. t h . changes m o p e r a t i o n s a u t h o r i z e d '~iy the 
ICC 8/. 

17 T h i s h i s t o r y i s set f o r t h i n New York Dock Rv. -.• • ".S., 
609 F.2d 83 (2d C i r . 1779). 

—^ I understand t)iat -•y -.iew of the term " t r a n s a c t i o n " d i f ­
f e r s from tl i a t eNprossed by the A r b i t r a t o r m '•'•"'•' Vork 
Dock and Hrool<l>Ti "-i^rcrn D i s t r i c t T e r m i n a l . .^nvcrzi ic -
I c s s , I cannot 3uSscr.be to the view tnat tile ICC intended 
the word " t r a n s a c t i o n ' to encompass pr o p o s a l s for ch.-vnges 
i n s e n i o r i t y r o s t e r s .:nly i n the absence of opcr.-i t icna 1 
changes. 
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T h . o n l y t r a n s a c t i o n t h a t i n v o k e d S e c t i o n 'i i n t h i s 
i n s t a n c e was the c a r r i e r s ' p r o p o s a l to c l o s e the two 
t e r m i n a l s . Tiio a r b i t r a t i o n c l a u s e i n S e c t i o n k must n e c e s ­
s a r i l y be l i m i t e d to l a b o r d i s p u t e s connected w i t h the i m ­
p lementa t ion o f that s p e c i f i c t r a n s a c t i o n . There i s no 
language i n S e c t i o n k, or anyvihere e l s e , that suggests that 
the scope o f a r b i t r a t i o n s h o u l d e x t e n d beyond the t r a n s ­
a c t i o n c o n t e m p l a t e d . C e r t a i n l y , n o t h i n g suggests that the 
scope of the Award may go so f a r beyond the p a r t i c u l a r 
t r a n s a c t i o n i n v o l v e d to d e t e r m i n e , as the c a r r i e r s now a s k , 
such t h i n g s as the r a t e s of h o l i d a y pay to be p r o v i d e d to 
a l l employees , or the p a r t i c u l a r d i s c i p l i n a r y procedures 
which shou ld be f o l l o w e d . 

F u r t h e r m o r e , the importance o f S . c t i o n 2 i n the New 
York Dock I I C o n d i t i o n s cannot be i g n o r e d . The c a r r i e r s d id 
not a r t i c u l a t e t h e i r i n t e r p r e t a t i o n o f t h a t s e c t i o n u n t i l 
t h . y s u b m i t t e d t h . R e b u t t a l S u b m i s s i o n ( s e . P a g . 9 , c t seq , 
a b o v . ) . - P r i o r to t h i s argument, t h . c a r r i e r s r e l i e d on other 
a u t h o r i t i e s f o r t h . p r o p o s i t i o n t h a t changes i n c o l l e c t i v e 
b a r g a i n i n g agreements may be mad. p u r s u a n t to an I C C Order . 
I n support o f t h . i r c o n t e n t i o n s , t h . most p r e c i s e a u t h o r i t y 
was found i n S o u t h e r n - C o n t r o l - C e n t r a l Georgia R a i l w a y , 
s u p r a ; BLE v . C & NW Rv. , s u p r n , as w e l l as two a r b i t r a t i o n 
awards u n d . r New York Dock C o n d i t i o n s : New York Dock Rai lway 
and BrooklNTt E a s t e r n U x s t r i c t T o r m x n a l , s u p r a , and ULE and 
C o n r a i l and D e t r o i t Tormxnal C o . , s u p r a . 

With t h . p a s s a g . of t i m . and c o n c . p t s , and i n contem­
p l a t i o n o f t h . " t r a n s a c t i o n " l i m i t a t i o n mentioned above, I 
ques t ion w h . t h . r C e n t r a l G e o r g i a and B L E v . C & N Western 
a r . as p . r s u a s i v . to t h . c a r r x e r s ' p o s i t i o n as they urge . 
To b . s u r . , t h . A r b i t r a t o r i n C o n r a i l and D e t r o i t T e r m i n a l 
d id e l i m i n a t . a c o l l e c t i v e b a r g a i n i n g agreement. but , nothing 
i n t h . Award o f f e r e d any i n s i g h t i n t o the A r b i t r a t o r ' s views 
as to t h . e x t e n t of h i s a u t h o r i t y to make such a r u l i n g . 
T h . Award i n New York Dock and B r o o k l y n E a s t e r n D i s t r i c t 
T e r m i n a l i s c u r r e n t l y under D i s t r i c t Cour t rev iew i n the 
E a s t e r n D i s t r i c t o f New Y c r k . 

I t may b . t h a t an C r d e r which p l a c e d a l l employees under 
o n . s . t o f r u l e s would be a l o g i c a l s top or r e s u l t in a 
smooth.r o p e r a t i o n . But , even i f t h . r e c o r d convinced rne of 

• t h a t , s a i d c i r c u m s t a n c e s ^.ould not c o n f e r j u r i s d i c t i o n where 
non . c x i s t . d o t h e r w i s e . Moreover, I have been asked here to 
e l i m i n a t e an e n t i r e c o l l o c t i v e b a r g a i n i n g agreement without 
any a c t u a l e v i d e n c e r e g a r d i n g the p r a c t i c a l o p e r a t i o n of 
that agreement . Wi th in the framework of the l i m i t e d time 
a v a i l a b l e to u s , such a s t e p cou ld h a r d l y be c o n s i d e r e d to 
bo a t r u . e x t e n s i o n of " c o l l e c t i v e b a r g a i n i n g " and a v a l i d 
e x e r c i s e o f i n t e r e s t a r b i t r a t i o n . 
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In any event, I r e j e c t the c a r r i e r s ' ^"^^^^^ 
eliminate the UTU-IT Agreement i n toto, and hold tho^ the 
: i r y a l t e r a t i o n s which arc proper are those necessary to 
effectuate t h . s e l e c t i o n of forces 9/. 

Turning to the s p e c i f i c transaction involved, th. 
r ^ r t i e s a r . required under Section k to negotiate or ar b i -
? ^ I t i t h r s y s t c m for the selection of forces a f t e r the 

1 ' . ! r t h . two terminals. The consolidation of rosters 
:i°:rfn s e i ^ o r l t ^ i s o^e manner of se l e c t i o n , but there i s 
om! a!es"on I s to whether that method i s appropriate. 

HTM n l t i l v e s i t to b. inequitable since few of their 
\ V i h a i i l o n s e v i i y as Yardnast.rs and would be dismissed 

Z ' ^ T i V . l T e l t r t u : ; L award. Th. RYA - t h . other hand, 

r-* ;itô irŝrrstrr"nd:%s;thrr,n;ars:̂ tionTof 
th. us. of S.ction k procedures. 

Just as t h . c a r r i e r s read S.ction 4 too broadly, RYA 
A narrowly. Section sp.aks v.ry specxfxcally 

t o ' J j . i f ^ i c a c j o r - a ; agreement or'^decision und.r this sec-
J?on» c o i ^ i i J s t h . "as»iinm.nt of employm.nt made necessary 
tion' covering t n . b g^ems cle a r , gxves 

r : 4 ! r : " o r ^ i r ; u t h I ^ i ? y to di.i s A . s . l . c t i o n system 
i S i t S I ^ i d ^ ^ t i a ^ i o L from t h . system, used prior to 

TC? Ordir At the same tim., t h . languag. of Sectxon 
mal.i i t c l ! ! ; that each system should b. d.signcd to fxt 
mak.s I t t i c u l a r cas.. This standard suggest.-, 
th. f a c t s of t h . P*'^*^^"^*'^^"".' t i , , should b« taken into 

2/ In view of the holding above, i t xs unnecessary to dc 
c^drw-heth.r the I n t e r s t a t . Commerce Act S^ves the ICC 
authority to s-upersede a l l provxsxons m c o l l e c t i v e 
bargaining agreements. 
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AWARD 

1. TJ>o names aiid s e n i o r i t y d a t e s o f I l l i n o i s T e r m i n a l 
Yardmasters a t McKin ley Y a r d , .^!adison, I l l i n o i s , w i l l he 
i n t e g r a t e d i n t o the Norfol'K and Western S t . L o u i s c o n s o l i ­
dated r o s t e r e s t a b l i s i i e d by Implementing Agreement, J u l y 
18, 1972, between the Norfo lk and Western Railw.ny Company 
(former Wabash R a i l r o a d ) and i t s omployees r e p r e s e n t e d by 
t h . R a i l r o a d Y a r d m a s t e r s o f America by f i r s t d o v e t a i l i n g 
s e n i o r i t y o f employees who h e l d r e g u l a r p o s i t i o n s on June 
22, 1981, w i t h t h e i r s e n i o r i t y d a t e s as shown on t h . r e -
s p e c t i v . r o s t e r s as of June 22, I 9 8 I . A l l o t h e r employees 
shown on t h . r o s t e r s of the group i n v o l v e d w i l l be l i s t e d 
on t h . i n t e g r a t e d r o s t e r s below employees who h e l d r e g u l a r 
p o s i t i o n s on J u n . 22 , 1 9 8 I , w i t h t h . i r r e l a t i v . r a n k i n g to 
b . de termined on the b a s i s o f t h . i r former s e n i o r i t y d a t e s , 
but w i l l h a v . t h e i r s e n i o r i t y on t h . i n t e g r a t e d r o s t e r s 
dated J u n . 22 , I 9 8 I . 

2 . T h . nam.s and s e n i o r i t y d a t . s o f I l l i n o i s T e r m i n a l 
Yardmasters a t D e c a t u r , I l l i n o i s w i l l b . d o v . t a i l e d i n t o t h . 
N o r f o l k and W . s t e r n r o s t e r of Y a r d m a s t e r s a t O e c a t u r , I l l i ­
n o i s i n t h . sani . manner s e t f o r t h i n S e c t i o n 1. 

3 . T h . S t . L o u i s T e r m i n a l S e n i o r i t y D i s t r i c t i s expande 
to i n c l u d . t h . I l l i n o i s T e r m i n a l M c K i n l e y Y a r d , .Madison, 
I l l i n o i s , and t h . D e c a t u r , I l l i n o i s S . n i o r i t y D i s t r i c t i s ex­
pand.d to i n c l u d . t h . I l l i n o i a T . r m l n a l Y a r d a t D . c a t u r , I l l i 
n o i s . 

' l . T h . p a r t i e s are d i r e c t e d to e x . c u t . any agreement 
n . c . s s a r y to implement t h i s Award. Any agreement executed 
by t h . p a r t i e s p u r s u a n t to t h i s Award w i l l become e f f e c t i v . 
f i f t e . n (15) days a f t e r the d a t . o f . x . c u t i o n . 
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Ir . Tha Matter of A r b i t r a t i o n 
Setween 

NCRTCLK ANO VJESTERN PAILWAY CC^-'ANY 

and 

• I L L I N O I S TER.MINAL RAILRCAD C0;'OANY 

v s . 

BRCTK-P-HOOD OF LOCO.MOTI'/E ENGINEERS 

and 

L'NITED TRANSPORTATION UNION 

• V 

J) 

lO 

Finance Docket 29455 

OPINICNANDAWARD 

Background 

This i s an arbitration proceeding pursuant to the provisions 

of the New Yor)c Dock Labor Protective Conditions (under .\rticle 

I , Section 4), imposed by the Interstate Coirrierce Cor.-nission in 

Finance Doc)cet Number 29455. ^ 

Hearing was held at St. Louis, Missouri cn November 11. 1931, 

at which time oral argument -as heard and exhibits offered and 

r.ade part of the record. 

In addition to the suhr.issions presented at the hearing, 

the parties agreed to f i l e cost-hearing sub.-nissions and reply 

submissions. The post-hearir.g 3--nissions of Carriers and 

UTU were received on Nove.-i:er 25 , 1981. Because of an incorrect 

mailing address, the post-hearing subnission of SLE was not 

. . „Mi n««mber 2 1381. EMPLOYEES EXHIBIT 19 
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Carriers were represented by R. D. I<id'.rf<.il, System 

Director Labor Relations and M. L'Jcente, Esq. The UTU '-fas 

reoresented by Vice Presidents C. L. Cald'.vell and H. G. Kenyon, 

and W. G. .Mahoney, Esq. The B'.E --as represented by Vice Pres­

ident E. E . Blakeslee. 

Statement of the Case 

On June 22, 1981, the Interstate Commerce Commission (ICC) 

authorised the acquisition of t h e r i l l i n o i s Terminal Railroad 

Company (IT) by the Norfolk & '.̂ 'estern Railway Company (N & W) . 

The acquisition authorization was conditioned upon the N 5 Ws 

agreement to accept the provisions of the New York Dock I I (New 

York Dock Railway-Control - Brooklyn Eastern D i s t r i c t , 350 I . C. C. 

60 (1979). . ' 

Article I , Section 4 of the New York Dock Conditions require 

that subsequent to Carriers' serving a 90 day notice of the intended" 

transaction, the parties endeavor to negotiate an implementing ^ 
fa. 

agreement under which the eroployees w i l l work after the i-ple.-nen- j -

tation of the consolidation. ^ 

On July 29, 1981, Carriers' served the required notice cn 'J-

the Brotherhood of Locomotive Engineers (BLE) and the United C ' 

Transoortation Union (tlTU) of t h s i r intent to "unify, coordinate ^ 
m 

and/or consolidite their respective operations'* on or after 

November 1, 1981. After serving the requisite notice, the parties 

met on several occasions in an effort to reach agreernent under 

which the employees would work upon i.nplementation of the ccnsol-

idation. The parties were •.:n3ble to reach agreement, and Carriers 

then advised the Organizations that a l l proposals made (except 



Carriers' orig - i proposal) were withd. ...i; and that 

Carriers were invoking arbitration pursuant to Article I , Section 

4 of the New York Dock Conditions. 

The pertinent portions of the July 29, 1981 Notice by Carriers 

read: 

"As a result of the Carriers' excercise of the 
above-described authority, i t i s intended to 
unify, coordinate and/or consolidate f a c i l i t i e s 
used and operations and services presently 
performed separately by I l l i n o i s Teminal R a i l ­
road Company and Norfolk & Western Railway 
Company. 

I t i s intended that a l l t rain and engine service 
employees represented by the Brotherhood of 
Locomotive Engineers or the United Transportation 
Union w i l l , on the effective date of the unifica­
tion, coordination and/or consolidation, be i n ­
tegrated into an appropriate singls seniority 
roster and that such employees w i l l be employees 
of NW and w i l l be available to perfom service 
on a coordinated basis subject to currently 
applicable W (former Wabash) agreements." 

Carrier's i n i t i a l Implementing Agreement.dated August 

31, 1981, was a proposal involving BLE only, and excluded UTU. 

That Agreement read in pertinent part: " 

s 
"Article I E 
Section 1 2 
(a]f Except as provided as in (b) below, the nar.es 
and seniority dates of t.he active IT engineers ( a l l 
who are working as engineer or hostler either extra 
or regular or those wno stand to work as such on the ^ * 

. effective date of this ."̂ .greement) w i l l be dovetailed ^ a 
with, the active NW engineers ( a l l vho are wor:<ing as 2: w 
engineer-, fireman or hostler either extra or regular ^ ^ 
or those who stand to -..ork as such on the effecti-.e 
date of this Agree.rent) on St. Louis Tar:nir.al. 
Thereafter, the inacti-.-e (not worki.ng or do not stand 
to work as engineer, fire.-ian or hostler) IT engineers 
names w i l l be dovetailed -with the inactive engineers 
on St. Louis Terminal and the combined inactive group 
•will then be placed cn the bottom of the previousiy 
dovetailed active gro-j? of engineers. This w i l l con­
stitute the new Nvr consolidated St. Louis Teminal 
Roster. 



(b) IT engineers electing not to have their names 
and seniority dates dovetailed into the St. Louis 
Terminal Roster w i l l advis* the Carrier within ten 
(10) days of the effective date of this Agreenent 
of the N'W s Decatur Oivisisn road or yard roster, 
excluding roster of Forrest D i s t r i c t and Hannible-
Quincy Yards, on which the/ elect to have their 
names and seniority dates dovetailed, and their 
names w i l l be removed from said St. Louis Teminal 
Roster. 

Article I I - Schedule Agreement 

Upon implementation of this Agreement, a l l engineers 
in the consolidated seniority d i s t r i c t s w i l l be 
subject to the applicable Schedule Agreement in 
effect on the former Wabash, except as specifically 
provided herein. 

Article XIV 

This Agreement, while bearing the signature of the 
United Transportation Unicn Ge.ieral Chainnan vho 
formerly represented engir.aerr; on th^ IwiTr.sr IiJr.ois 
Terminal Railroad Company i s lier?̂ i.T:K.-r ^bcoqnizea 
as an agreement between Norfo .'. and Western Kxilway 
Conpany and Brotherhood of locomotive ]̂ .gin.<«er& only." 

In summary. Carriers' proposed Impler.enting Agreer.ient would: 

(1) Dovetail the se.iiority of tn-ployees on a 7.̂ 0-
tiered basis (active with active, inactive w i t i ~ 
inactive) H 

(2) Place the 17 em.ployees under Lh- ci 1 7; (;.abash) ,v 
schedule agreeme.it, and ^ 

{Ti Transfer tne representation of thb IT employees 
from UTU to BU.. 1 / 

'y. 

1 / Carriers reject che third contention, asserting that tha 
Board i s not being asked to alter representation ri-h-..ii. Carriers 
state: "The I l l i n o i s Terr.inal engineers represented by '..T'J con­
stitute a minority of the e-oloyees of the craft of engineers m the 
post-consolidation N̂^ system, .̂ s s-jch, UTU must apply for c e r t i f i c : 
to represent engineers of the consolidated 1̂ 1 system, regardless of 
which agreements remain in effect." 



Issues To 3e Resolved 

The parties are in agree.-r.ent that there are two essential 

issues to be resolved in this dispute; 
* 

1. Does this Board have the authority under New 
York Dock Conditions to change the provisions of 
existing collective bargaining agreements, i.e. 
the authority to teminate the IT - UTU agreenent 
and remove the IT engineers from UTU's jurisdiction. 

2. I s the Carriers' proposal to dovetail seniority 
rosters (active with active and furloughed with fur­
loughed) a f a i r and equitable method of combining 
the N t W - IT work of locomotive engineers. 

Position of the Carrrers 

Carriers argue that the consolidation proposal, particularly 

the provision for the placement of a l l employees under one N fi W 

schedule agreement, i s the only proposal that w i l l effectively 

achieve the purpose and intent of the ICC order. Otherwise, g 

Carriers argue, NSW w i l l have to l i v e indefinitely with two S 
>< 

separate and di s t i n c t work forces — "One s t i l l , operating under 
/ i 

N 4 W rosters and rules and one s t i l l dependent on IT's rosters |̂  

and rules even though IT and i t s operations have disappeared. 

Carriers argue that the arbitrator's authoritv under 

Section 4 o£ the New York Deck Conditions "iHcludes. the power to 

change the provisions of existing collective bargaining agreements. 

Carriers assert that the arbitrator's authority i s consistent with. 

the principal enunciated by the ICC in Southern Railway - Control-

Central off Georgia, 331 ICC 165: "That the very purpose of the 

f i r s t and landmark set of merger protection conditions - the Washingt 

Job Protection Agree.-ent (WJ?A) - was to provide a basis for 

•superseding* existing agreements in order 'to avoid the pro-



hibitions against t-ansfering work from one ..ailroad to another 

contained in collective bargaining agreements ... ' V.'hile 

Carriers agree that the ICC in So-.:thern Railway-Control that 

agreerents were not autcrnatically cancelled by a r.erger order, 

they argue that the ICC "prescribed Sections 4 and 5 of the 

Washington Job Protection Agree.r-.ent as conditions of the nerger 

in order to provide a mechanism by which agreements could be 

changed, " and that Sections 4 and 5 (which formed the basis 

for Section 4 of the New York Dock Conditions) "required Carriers 

and labor organizations to negotiate over 'each plan of coordination 

which results in the rearrangement of forces' "and that in the 

event that the parties failed to agree, both Section 5 of the 

Washington Job Protection Agreement and Section 4 of New York 

Dock, a 'superseding process' through arbitration ." 

Carriers refer to the New York Dock decision 2 / (Which 

expressly refers to the consolidation of seniority rosters as 

a change that i s subject to i t s procedures), and quotes the 

Com.mission's statement that "any future related action taken 

pursuant to an approval (i. e . , consolidation of rosters as a 

result of the control) w i l l require f u l l and l i t e r a l cor.pliance 

with the conditions," and urge that "where seniority rosters and 

work are consolidated, i t necessarily follows that rules r.-jst 

be consolidated and made u.iifcm as well. Otherwise, the 

absurd situation of employees working at the sar.e tine on the 

same crew under a different cet cf work rules would res-ult." 

_2/ New York Dock Railwav-Ccnrrol-Srooklyn E.D.T. 360 ICC 60 (1979) 
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(Underscoring provit-.id.) 

Carriers reject the Organisations' contention that Section 

2 of the New York Doek Conditions docs not allow changes in 

agreements through the arbitration process. Section 2 reads; 

"The rates of pay, rules, working conditions and 
a l l collective bargaining and other rights, priv-
leges and benefits (including continuation of 
pension rights and benefits) of the railroad's 
employees under applicable laws and/or existing 
collective bargaining agreements or otherwise 
Shall be preserved unless changed by future 
collective bargaining agreements or applicable 
statutes." 

Carriers argue that the arbitration process set forth i a 

Section 4 i s an integral part of the collective bargaining process 

that results eventually in an agreement voluntarily•negotiated 

between the parties or an agreement prescribed by arbitration. 

Even though arbitration might be required, this does not change 

the character of the ultimate product, namely, a collective 

bargaining agreement; thus meeting the requirements of Section 2 ^ 
ss 

of the New York Dock Conditions with respect to the procedures — 

for changing existing collective bargaining agreements. In sS 

support of their argu-ment,. Carriers rely on the Seidenberg A-vard a 

involving the Yardmasters, Conrail and the Detroit Terminal ffl" 

E "* 
Company. S « 

u e 

Finally, Carriers argue that the consolidation of seniority 

rosters and the placement of tne N fi W and IT work forces under 

the N fi W Wabash agreements are necessary to carry out t,he trans­

action authorized by" the ICC. Without a consolidation of seniority 

rosters and a unification of schedule agreements. Carriers contend t> 

coul'd not accomplish the central features of the application 



approved by the ICC. Carrier states: "IT positions wi 11 r.ot 

becone l~-l positions and IT's operations v i l l not be fully consol­

idated with NW's operations. Instead, an inconsistent and obstruc­

tive aspect of I T ' S fom.er operations w i l l survive and impede the 

consolidation. NW w i l l be forced to manage the physically consol­

idated :rr^-IT properties with an unconsolidated m-t-n work force," 

With respect to the question of the method of consolidating 

the seniority rosters. Carriers contend that the dovetailing as 
91 

proposed i s the most f a i r and equitable method of putting the ~ 

rosters together. Carriers assert: £ 

' " I t would tend to keep the same employees working 2 
subsequent to consolidation that are working 
today. Furthemore, those presently active engirt- u 
eers who possibly would be furloughed subsequent ^ 
to consolidation through a reduction in assignments 5 
would be the first group returned to active status -i ji 
by atrition of senior engineers or an increase in g ^ 
total number of assignments." U a. 

Carriers reject the "equity proposals" as being.too d i f f i c u l t 

to administer and creating confusion and i l l w i l l among the. involved 

employees. 

Position off t.he Organizations 

Both the UTO and BLE argue that an arbitrator does not have 

the authority to teminate the IT-UTQ Agreement and place t.he 

IT engineers under the M fi W-3LE (-'abash) Agreement. The Organ­

izations argue-that the arbitrator'js jurisdiction under .Article.I, 

Section 4 of the New York roc'< conditions i s limited to detem.ining 

the implementing agreement provisions having direct application to 

the basic employee protections arisi.ng from the immediate trans­

action and to the selection and assign.-nents of employees affected 



unequivocally given, an arbitrator .-nay not write an collective 

bargaining agreement for the parties. 

The Organizations argue that the arbitrators authority i.i 

this case, arising from Article I , Section 4 of the New York 

Dock Conditions, i s limited. Section 4 requires "each railroad 

contemplating a transaction which i s subject to [the New York 

Dock] conditions and may cause the dismissal or displacement 

of any employees, or rearrangement of forces " to give advance 

written notice thereof to the employees and their bargaining 

agef\ts which notice must "contain a f u l l and adequate state.ment 

of the proposed changes to be affected by such transaction, inclu­

ding an estimate of the number of employees of each class affected 

by the intended changes." Before Carriers can consunsnate the 

transaction, the parties are required to negotiate an "agreement 

s 
with respect to the application of the terns.and conditions of s 

this appendix", (Appendix I I I to the Commission's Order in New U 

York Dock) and further providing "for the selection of forces 
> -

from a l l employees involved on a basis accepted as appropriate C " 

for application in the particular case." Thus, i f the parties S 5 

cannot agree upon the employee protections contained in .Appendix 

I I I or the basis for the selection of work forces, the dispute 

may be submitted to arbitration for adjustment. The li.-Tited nature 

of an arbitrator's authority i s further confirmed by Section 2 of 

the New York Dock conditions. In Section 2, the Conmission tJieseives 

and continues the application of e.^'.isting collective barc2ir_Lng 

agreements when i t states: 
"The rates of pay, rules, working conditions and 
a l l collective bargaining and other rights, priv-
eleges and benefits (including continuation of 



pension ri,.its and berefits) of the .ailroads 
employees under aoolicable laws and/or e.xisting 
collective bargaining agreements or otherwise 
shall be oreserved 'jnless chanced b'/ future 
collective bargai.-.mc cr aoplxcable stacjtes." 
(Underscoring acdea) 

When Section 4 is read in conjunction with Section 2, 

the Organizations argue, "the limitation on an arbitrator's 

authority is placed beyond serious argument." 

m 
'^^^mmm^m^' 

'Ji 
'Ji 
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The Organizations argue further that, in addition to the 

preservation of existing agreements found under the provisions 

of Section 2 of the New York Dock Conditions, Sections 

2, Seventh and 6'of the Railway Labor Act prohibit the Carriers 

from abolishing bargaining agreements; and that a collective 

bargaining agreement subject to the provisions of the Railway 

Labor Act cannot be revised except through the procedures of 

a Section 6 Notice and the other mandatory provisions of the 

Railway Labor Act. Since 'the Organization* have not agreed to 

any changes in the working agreements of the employees they 

represent or to make such changes an issue in this dispute, i t 

is contended that this arbitrator is not authorized to adopt 

the Carriers proposal that the UTU-represented employees be placed 

under the Wabash schedule agreement; rather, they contend, this 

arbitrator i s limited to imposing an Implementing Agreement that 

provides .the basic protections and a "fair and equitable nethod 

for the selection of forces to perform the work involved."" 

The Organizations further argue that neither judicial decisions, 

ICC dscisions, nor arbitration decisions support the Carriers' 

argument that the Interstate Con.nerce Act gives the ICC the authority 

to supersede collective bargaining agreements and change reoresen-



tation of railroad tmployees by it s approval of a railroad 

acquisition. The Organizations* f-urther argue that even i f the 

ICC had such authority as ciain.ed by Carriers, i t did not excer-

cise such authority in this case. 

With respect to the question of the .method of consolidating 

the seniority rosters, the Organizations take different positions. 

The BLE is opposed to dovetailing rosters on the basis 

proposed by Carriers contending that such method is inequitable 

and would do violence to the basic concept of seniority. The 

BLE urges that the seniority rosters for the craft of locomotive 

engineers on the combined Carrier be consolidated by dovetailing 

the rosters for locomotive engineers on the N fi W and the IT 

on the basis of entry into the craft of fireman and engine service 

without penalizing senior employees presently furloughed by the 

recession. The BLE opposes the effort by Carriers to consolidate 

the engineers' rosters by promotion dates after asperating the 

engineers into so-cailed active and inactive categories. T.he 

Carriers' proposal, BLE contends, creates runarounds of senior 

engineers by junior engineers, and penalizes senior employees on 

furlough and those persons who nay be on sick leave or in an in­

active status through no choice of their own; and is f'.irt.her in­

equitable because it does not take into consideration the e.nployee's 

length of service with his orginal employer, thereby faili.ng to ^ 

consider his work contribution, disregards the different hiring Z 
SB 

and promotion patterns and practices on the two Carriers , a-nd 

serves to benefit the employee working for an ine f f i c i ent 

Carrier that has not already nade economies in operation as 

compared with ef forts to eco.ncmiie on the other Carr ier . Ths 

BLE further oppose the UTU proposal (suggesting that the 

X 
'Ji 

•J: 



N & and IT rcstet oe ccnbmed on the basi j f a '̂ ork equity 

principal) asserting that the UTJ proposal "suffers frc.n much 

of the same criticism of the Carriers' proposal" in that i t "over­

looks the foundational prenise of seniority integration-to f i r s t 

look to the employees length of service with his original employer," 

and to the prior seniority rights of e.Tiployees to service on their 

fom.er seniority d i s t r i c t or territory. Additionally, the BLE 

argues, that there i s l i t t l e i f any data upon which to adequately 

consider and apply an equity fom.ula i n th i s case. The BLE suggests 

that any figures obtainable are "tainted" and cannot serve as the 

basis for integrating seniority rosters in a f a i r and equitable 

manner. The exclusive engine hour formula proposed by UTU could 

benefit the IT engineers and penalize N t W engineers because they 

were employees of a more ef f i c i e n t Carrier; and that an equity 

formula such as that proposed by UTO f a i l s to take into account 

various factors including number of employees, hours worked, 

earnings, mileage, car count and tons carried. Since there i s 

l i t t l e unifomity of these factors between the two Carriers, the 

fomula suggested by the UTU must be "disregarded as inpracticable 

and inequitable, and other considerations must be used in confining 

the rosters." 

The UTU takes the position that i t s "work equity" proposal 

i s the most equitable because i t recognizes the increase in work 

and.job opportunities for a l l enployees contributed to -he ccniLned 

operation by IT employees. Since IT employees are ccnparatively 

junior, the straight dovetailing by seniority date nethod -ould 

result in the IT work being per fomed by N fi W employees. The 

UTU further argues that placing a l l presently furloucrhed 
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N i W and IT enployees in a separate furlough roster would 

elininate a l l future job opportunities for those e.nployees even 

though some of them may be senior to employees on the active 

roster. 

The UTU urge.i that the integration of rosters be made on 

the basis of the existing 1972 St. Louis Terminal Agreement; 

and that the d i f f i c u l t i e s in working out the tems of that 

Agreenent as allegedly experienced by the M fi W could be. obvi­

ated by renegotiating the tems of that Agreement. Otherwise, 

the UTU argues, "to sanction implementation of such a [dove­

tailing] plan would not only violate the provisions of the 

Railway Labor Act and NYD but could in no sense be considered the 

'fair and equitable arrangement to protect the interests of ths 

railroad employees affected'". 

Findings and Conclusions 

Issue No. 1 

After careful exaitiination of the relevant statutory provisions 

and their legislative history, j u d i c i a l and ar b i t r a l decisions, 

and the ICC imposed Conditions, this Arbitrator i s compelled to 

conclude that h4 has no authority to teminate the IT Agreenent 

and place IT employees under the N&W (Wabash) Agree.nents. ^ 

t 
The ICC, i n - i t s decision of June 22, 1981, stated: a 

"Our approval of N'-i's acquisition of IT must, 
nonetheless be conditioned on NW's agreement f* 
to provide 'a f a i r arrangenent at least as 
protective of the interests of employees who a 
are affected by the transaction' as the labor i * 
protective provisions -.r.r.osed in control ^ 
proceedings prior to February-5, 1976. 49USC 
S 11347. In New York Cock RY.-Control-Brooklvn 
Eastern Dist. 360 ICC 60 (1979) (New York DOCK 

* t < 
J i s. 



Aff'd Sub. Nom. New York Dock RY. v. United States, 
609 F. 2D 83 (Second Cir. 19/9) , we described t.ne 
minimum protection to'be afforded enployees under 
that statute in tho absence of a voluntarily neg­
otiated agreement...." 

Article I , Section 4 of the New York Dock conditions 

(Appendix III).provides in pertinent part: 

"Each railroad contemplating a transaction 
which is subject to these conditions and 
may cause the dismissal or disolacenent of 
any emolovees, or rearranoemenc of forces, 
shall give at least ninety (90) written 
notice of such intended transaction... 
such notice shall contain a f u l l and 
adequate statement of the proposed changes 
to be affected by such transaction, inclu­
ding an estimate of the number of employees 
of each class affected by the intended 
changes. Prior to consummation the parties 
shall negotiate in the following manner. 

Within five (5) days from the date of receipt 
o£ notice, at the request of either the r a i l ­
road or reoresentatives of such interested 
employees,'a place shall be selected to hold 
negotiations for the purpose of reaching 
agreement with resoect to aoolication of the 
terms and conditions of this Aooendix, a.nd 
these negotiations shail commence ir-mediately 
thereafter and continue for at least thrity 
(30) days. Each transaction which may result 
in a dismissal or displacement of employees 
or rearrangement of forces, shall orovide for 
the selection of forces from a l l e-nolcvees 
involved on a basis accepted as aoorooriare 

' for application in the particular case and 
any assignment of enolovees made necessarv 
bv the transaction shall be made on the » 
basis of an aereenent or decision under this 
Section 4. ..." (Underscoring added} g 

3 
Section 2 of Appendix I I L provides: aS 

"The rates of pay, rules, working conditions 
and a l l collective bargaining and other rights, o 
priveleges and benefits (including continuation ^ S 
of pension rights and benefits) of the railroad's 
employees under applicable laws and/or existing a a. 
collective bargaining agreements or otherwise 
i-umti v.. ̂ --^^rved unless changed by future 



collective bargaining aereenents or applicable 
statutes." (Underscoring added) " 

T i t l e 4«» USC 511347 of the Revised Interstate Com.-r,erce 

Act (a recodification of Section 5 (2Iff) applicable at the 

ti.ne the New York Dock matter was pending before the ICC) , 

orovidss: 

"When a r a i l carrier i s involved in a transaction-
for which approval i s sought under Sections 11344 
and 1134S or Section 11346 of this t i t l e , the 
Interstate Commerce CcTu^ission s h a l l require the 
carrier to provide a f a i r arrangement at least 
as protective of the interests of employees who 
are affected by the transaction as the tems 
imposed under this Section before February 5, 
1976, and the terms established under Section 
565 of t i t l e 45. Notwithstanding this sub­
t i t l e , tha arrangement may be made by tha 
r a i l carrier and the authorized representative 
of i t s employees. Tha arrangement and tha 
order approving the transaction must require et 
that tha employees of the affected r a i l c a rrier 

• w i l l not be in a worse position to their employ- ^ 
ment as a result of tha transaction during tha £5 
4 years following the effective date of the fina l ^ 
action of the Commission (or i f an employee was ^ 
employed for a lesser period of tim.e by the ^ 
carrier before the action became effective, for u 
that lesser period)." ^ 

O ̂  

of ̂  
Prior to February 5, 1976, the Corn-mission developed a <g ̂  

'Ji CL, 

series of standard employee protective conditions imposed by 

the ICC in approving a transaction involving one or more r a i l ­

roads undar Section 5 (2) of the Interstate Ccmmerce Act.3 / 

A l l of these job protection agreenents were patterned after the 

Washington Job Protection Agreenent of 1936 (WJPA.) Section 4 

of the WJPA requires that enployees be given 90 days' notice 

of *a coordination, and that such notice "shall contain a f u l l and 

adequate statement of the proposed changes to ba effected by such 
3 / The principal sets of conditions imposed by the ICC under fom.er 



conditions, including an esti.nate of the number of enployees of 

each class affected by the inte.nded changes." Section 5 of v;j?A 

states: 

"Each plan of coordination which results in the * 
displacement of employees or rearrangement of 
forces shall provide for the selection of forces » 
from the employees of a l l the carriers involved s 
on basis accepted as appropriate for application ^ 
in the particular case; and any assignment of 
employees made necessary by a coordination shall 
be made on the basis of an agreement between 'ji 
the carriers and the organizations of the employees ^ — 
affected, parties hereto. In the event of failure ^ -̂^ 
to agree, the dispute may be submitted by either ^ 
party for adjust-ment in accordance with Section ^ < 
13." 

• 

The New York Dock Conditions are derived from the Washington 

Job Protection Agreement, the New Orleans Conditions, and Appendix 

C - l . £_/ In formulating the New York Dock conditions, the ICC 

selected the most favorable of the provisions contained in these 

"conditions. The New York Dock conditions included a provision 

not contained in the WJPA, and that was Section 2, quoted above. 

Carriers argue that this Arbitrator has the authority and the 

duty to prescribe N 6 W's proposal, and that this Arbitrator's power 

i s not constrained in his authority to prescribe the tems of any 

"rearrangement of forces." Si.nce the Commissions authority i s 

exclusive and plenary under the provisions of Section 113 41 of the 

Interstate Corrmerce Act, the Arbitrator's aut-hority i s derived frcn, 

and i s an extension of, such e.xclusive and plenary authority . 

Carriers argue that t-he Conmission's order authorizing the purchase 

4-7—procective provisions prcnulgated by the Secretary of Labor 
under the Rail Passenger Service Act of 1970. 



and consolidation of IT by N c W and requiring arbitration of 

disputes involving the "rearrangenent of forces" supersedes any 

other agreements or laws, including the Railway Labor Act. 5_/ 

Central to the position of the Carriers i s the question 

of whether the negotiation and arbitration provisions of enployee 

protection conditions in consolidation cases provide a r.echanisra 

that supersedes Railway Labor Act requirements and pemits 

an Arbitrator to transfer work and employees despite any such 2 

prohibitions contained in collective bargaining agreements 5 

pursuant to the Railway Labor Act. x 

This Arbitrator i s of the opinion that the question must J 

be answered in tha negative. ^ 

An Arbitrator's authority under Artic l e I , Section 4 of •*• -

New York Dock, where the parties are unable to reach agreement, 

i s limited to the detemination of employee protections contained 

in Appendix I I I , , and to provide a basis for the; selection of . .. 

work forces of the employees involved. Article I , Section 4-

does not give an Arbitrator authority to alter rates of pay, 

rules, working conditions, or any other collectively bargained 

rights or benefits that are "preserved" under Section 2. I t 

follows that an Arbitrator is not cnpowered, without mutual 

agreement of the parties, to substitute, modify or terminate 

agreement.negotiated pursuant to the provisions of the Railway . 

Labor Act. Carrier's contention that the arbitratton process 

5 / Sections 2 Seventh, and 6 of the Railway Labor Act prohibit 
i f C a r r i e r frora unilaterally abolishing or revising a bargaining 
agreement. 



(provided in Section 4) i s an integral part of the collective 

bargaining process, and as such,' an agreement may be changed 

(as provided in Section 2) either by negotiation by the parties 

or by an arbitration award i s , in this Arbitrator's view, 

based on the erroneous premise that the ICC mandated involuntary 

"interest arbitration" in contravention of the provisions of 

the Railway Labor Act. No persuasive authority has been presented 

that supports or warrants such a far-reaching result. 

Contrary to the contention of Carriers, the ICC in Southern 

Railway Comoany-Control-Central of Georgia Railway Company (Finance 

Docket No. 21400, 331 ICC 151) does not, in the opinion of this 

Arbitrator, support the position of Carriers. 

A reading of the ICC decision in Central of Georgia warrants 

ths finding that the ICC, notwithstanding i t s plenary and 

exclusive jurisdiction in -these matters, recognizes the need to 

preserve the rights of employees under their collective bargaining, 

agreements; and that those rights may not be abrogated by arbitral 

f i a t . 

At paga 169, tha Commission states: 

"(Tlha rights of railroad employees under their 
collective bargaining agreements, under the '..'ashing­
ton Agreement and --nder the protective conditions 

. imposed upon the Gamers under Section 5 (2) (f) 
are-independent, seperate,. and distinct rights. 
Wa have historical!-.' recocnized tha independent 
nature of those ricnts ard nave distmouished the 
employee rights den-, eo :rom collective barcaining 
agreements from t.-.ose cerivea fro.m co.nciticns --.-.ich 
wa have imposed uoon carriers. T.he rigncs uncer 
the fomer are cased upon private contracts; 
those under the latter stem from our statutory 
duty to protect enployees." 
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The Commission goes on to state, at page 170: 

"Of equal importance, this contention of 
applicants i s denonstrably erroneous. Sy 
i t s tems, Section 5 (11) applies only to 
£tntitrust and other restraints of law from 
carrying 'into effect the transaction so 
approved***'. Neither the Washington 
Agreement nor the specific collective 
bargaining agreements between these roads 
and their employees i s such a restraint, 
for indeed Section 5 transactions have been 
successfully consu.n-ated in f u l l compliance 
with such tems. 

The designated 'exclusive and plenary oower' 
of the Com--ni3sion m Section 5 (11) cannot 
be so broadly construed as to orush aside 
a l l laws - be tnev statutorily created anti­
trust laws or voluntary contractual agreeme"n-ts 
made bindinq by the rorce of law." (Underscoring 
added) 

"\ 

In further support of th i s Arbi trator ' s holding tha.t 

Carriers ara in error when they contend that the ICC's exclu­

sive and plenary authorization of the purchase and acquisition 

of IT by N S W supersedes any other agreements or the Railway 

Labor Act, and, by extension, th i t "an arbi trator has.the 

authority, under the necessary, 'superseding' authority of 

Section 4 of New York Dock, to a l ter co l l ec t ive bargaining 

agreem.ents in order to achiev<i an e f fect ive consolidation," 

Referee Bernstein in American Pailway Supervisors Associaticn 

et a l vs.- Southern. Railway S-.-stem (Docket Nc. 141) stated the S 

following re la t ive to the WJ?A (from which New York Dock ^ 

conditions are derived) and tha .=.ailway Labor Act: 2 
'ji 

"Section 5(2) ( f ) , enacted in 1940, directs the 5 5 
Interstate Commerce Conmission to impose 2^ -x 
conditions for the protection off empioyees in — 
merger and other cases. In intent and practice 
those conditions are -r.uch l i k e those of the 
Washington Agreement. The labor organizations 



they sought to achieve similar employee protections 
on railroads which then did not subscribe to the 
v;ashington Agreenent. ' Other provisions of the 
1940 Act relieved the carriers of the threat 
of mandatory mergers hanging over their heads 
from e a r l i e r Transportation Acts. In the 
period preceding enact-nent in 1940 there was no 
recalcitrance by railroad labor organizations 
which arguably required any limitation upon 
their rules agreements and the job ownership 
they often v/ere taken to i.mply; no one contended 
that the Washington Agreement was inadequate to i t s 
tasks. Nothing in the legislative history of 
Sections 5(2) (f) or 5(11) was presented which even 
remotely shows an intention by Congress, or anyone 
else, to abrogate the rules arrangements, including 
their merger-barring effect and the Washington 
Agreement's machinery for overcoming them. Tndeed, 
as noted below, the legislation specifically 
recognizes the desirability and validity of such 
private arrangements. 

Quite clearly Section 5 (11) operates to relieve 
carriers involved in a merger approved by the ICC 
of any requirement for State agency approval, the 
antitrust laws and other Federal, Stata or municipal 
law. Although the claim i s mada that this section 
reaches so far as to overcome provisions of the 
Railway Labor Act as applied to the Washington 
Agreement, tha context and pattern of the section 
suggest otherwise. A l l of tha references are 
to corporate, antitrust and State and local reg­
ulatory laws - there i s no hint that labor-manage­
ment relations are involved. Nothing in the legis-. 
lative history was brought forward to suggest that 
a wholesale change in the procedures of the .Railway 
Labor Act for modifying rules agreements - assuredly 
a fundamental and i.nportant change - was intended. 
All/ such ende'tvor would have meant a major legis­
lative battle on the point; but no such thing 
occurred. I t staggers the imagination that so 
radical a change was in fact meant and made with­
out anyone noticing at the time. Nor was 
such an effect necessary as to mergers because 
tha Washington Agreenent provided the mechanism 

, to accomplish the.m. 

Tha interplay of the v/ashington Agreement and the 
Railway Labor Act nust be understood. The Agreenent 
was designed to f a c i l i t a t e mergers, consolidations, 
and the l i k e but on stated conditions (notice, 
implementing agreenent, benefits to those adversely 
affected). The Railway Labor Act prevents either 
carriers or unions frotn making unilateral changes 
in those agreed provisions; the Agreement also 
v,e 'inon rhe t-mination of i s applicability. 

» Ji 



Hence when a merger etc. i s undertaken before 
the required steps to end the Agreement are 
taken this Agreement binds the union to pemit 
the job combinations required by the merger 
and requires the carriers involved to follow 
i t s procedures and accord i t s benefits. The 
recognition given the Washington Agreement 
in tha l a s t sentence of Section 5(2) (f) indi­
cates that Congress regarded such a private 
contractural arrangement as hamonious with 
tha ICC power to imposed employee protective 
conditions. That provision should be read 
with Section 5(11). The recognition and 
encouragement thereby accorded the Agreement 
argues that i t i s not overridden by Section 
5(2)(f) nor i s the protection accorded to 
the Agreement by Section 6 of thr. Railway 
Labor Act vitiated." 

The Arbitrator has reviewed the awards cited and relied 

upon by Carriers and, with a l l due respect for their authors, 

disagrees with their conclusions. , 

Nona of tha awards contains any rationale or analysis 

that would fom any j u s t i f i a b l e basis for tha result reached. 

These awards ara not only not instructive but cannot *be considered 

to have any precedential value. See: Conrail & Detroit Teminal 

Company & RYA (August 13, 1981); Chesapeake fi Ohio Hailway 

& BLE/UTU (May 12, 1980); and New York Dock Railway fi Brooklyn 

Eastern District Terminal fi BLE (December 15, 1980.) 

Tha Aribtrator has also reviewed the j u d i c i a l decisions 

cited by Carriers, and has found them to be either irrelevant 

or unpersuasive as-to the m.atters involved in this dispute. 

None of the cases cited deals directly with the nature and extent 

of an Arbitrator's authority to alter or invalidate negotiated 

bargaining agreements under the circumstances presented. 
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Issue No. 2 

With respect to the question of the method of consolidating 

the seniority rosters for the craft of locomotive engineers on 

the combined Carrier, the Arbitrator finds that dovetailing i s 

f a i r , equitable and workable; and should be consolidated on the 

basis of the date of entry into the craft of firemen and engine 

service without penalizing any em.ployees presently furloughed. 

I n i t i a l l y , Carriers proposed to dovetail by seniority 

date the active engineers off each road, and thereafter dovetailing 

the furloughed engineers below the roster of active engineers. 

Carriers rejected tha BLE contention that dovetailing be effected 

on the basis of entry dates as firemen or engine service, and 

also rejected BLE's further contention that Carriers' two-tiered 

(activa and inactive rosters) created a situation whera senior 

employees wera penalized through no fault of their own. 

At the hearing, there were indications by-the Carriers' 

representatives that tha BLE proposal was acceptable. In their 

post-hearing submission. Carrier expressly agreed, stating: 

"Tha Brotherhood of Locomotive Engineers (BLE) 
appears to accept the Carriers' proposal to 
dovetail NW and IT seniority rosters, provided 
that entry of service dates rather than seniority 
dates ara used and that limitations are placed 

. upon the a b i l i t y of fomer IT engineers to work 
in certain areas. In addition, BLE accepts 
soma unification of schedule agreements. At the 
November 11 hearing, the Carriers stated that 

* they had no objection to the BLE suggestion 
that dovetailing should be on the basis of entry 
dates and should not diffetentiate between active 
and inactive employees. This remains the position 
of tha Carriers." 
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The Arbitrator i s sa t i s f i ed , considering a l l of the 

circumstances, that the "work equity" proposal of the UTO 

i s not as equitable over-al l as the method proposed by BLE 

and agreed to' by the Carr iers . 

Based on tha foregoing, the Arbitrator renders tha 

following: 

AWARD 

1. The Arbitrator i s not empowered, without 
specific authority and mutual agreement by 
tha parties, to substitute, modify or abrogate 
a collective bargaining agreement (or any 
provisions thereof.) Thera i s , therefore, no 
jurisdiction to terminate tha IT Agreement 
and place IT employees under tha N ft W 
(Wabash) Agreements. 

2. Tha parties aro directed and ordered to 
consolidata tha seniority rosters for tha 
craft.of locomotive engineers on the combined 
Carriar on tha basis of data of entry into 
tha craft of firemen and engine service with­
out differentiating between activa and 
furloughed employees; and tha.parties 
should execute any agreement necessary to carry 
out the direction and order of this paragraph 
of tha Award. 

IJICHOLAS H. Z\Z>IAS , iy(3ir ,R3LTRAT0R 

Date: 
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Referee: 
Fm. Docket: 
Carrier(s): 
'Jnion(s) : 
Award Date: 
NYD Articles: 

274 
O'Brian 
28905 
CSXT 
UTU/BLE 
4-24-95 
Art. I, SS 2, 



xurrnATiov naamn TO 
A«TXCL* I. l«CTXa« 4, OF 
MIW toax oooc eoMDZTzam 

In ehe matter ef artoitraeien between * 
United Transportation Union and * 
ireeherhoed ef Leeee»tive Engineers • 

•aad- * 

CSX Transpercaeioa. Xae. * 

CSX Transport ac ioa, Xae. (haraiaaftar raferrad ee as CSXT or 

the Carrier) ia a Claaa X railroad ehae has rrolvad froa eha 

marfer and acquisieioa of eame elam (11) railroads aad ehair 

subsidlarias pursuaat eo eho authorisatioa of eho Xaearseaea 

ôHMreo CoMissloo (horaiaaftar referred eo ao tho XCC). Slaco 

it<3. eho laleiooro ft Ohio Railreo4 (horoiaaftor referred eo as 

tha IftO) aad eho Chooapaako ft Ohio Roilreo« (horaiaaftar referred 

eo aa eho CftO) hava boon co«oly eootrollo* aad oaaafod. Thaaa 

railroads aad SOM suboidiarlaa eeopriaad eho Chassia Systea. 

Xac. Tho Choosio Systea. Xae. also eooerellod eho Maseara 

Marylaad Kallway Coapaay (haraiaaftar rafarrod eo ao eha MM) . 

xa ISiO, eho Ctaoasio Systa*, Xoo. sad eho Seaboard faaily 

Liaoo, Zao. KOTO oorfad eo for* CSX Traaspertaeiea. Xae. The ICC 

approvad thio aerfar ia riaaaea Ooehot 9a. aSfOl. Xa ehls same 

Piaaaee Ooekoe, eho XCC also auehorisad eho dX Corporacion to 

conerc tho Tlich«d, Pradariekstourf ft fotommc Railroad 

(harexaaftar rafarrod to ao cho RfftFI throufh stoek ownerehip. 
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:n I9a3. through a Notice of Cxes^tion. -h. :cc autheriz.d 

t.'ie IftO ee oper.e. ehe railroad propereie. of WM a. pare of 

BfiO syste.. (Pinance Docx.e So 30i«0) . In i„7. che icc i.,uea 

wceher Neeice of txeepeion in finance Oeckee No. 31033 (Merging 

Che SftO meo ehe CftO. As a reeule ef ehi. ..rger. ehe iao ce.s.d 

to exi.e a. a ..parae. eerperae. entley. la is 7, eha ICC also 

auehorixed ehe merger of ehe CftO iaco CSX ia Piaaae. Oeek.e He. 

2llQ€. la iMi, eha ICC authoritod eh. aarkar of eha MM ineo CSXT 

(Pin«»c. Oociee Ve. 313M) . In x»»a. tha XCC aucherisad CSXT to 

operaee eha preparcies ef ehe uraf ia eha aaM aad fer eha 

aeeouae of CSXT (Piaaaee Oeckee He. 33020). 

xe should ba aeced chac wich eho exeapeiea ef cho sMiaal 

IMO Mrvar bacwoaa cha Chaaaia Syscao. Inc. aad eho Seaheard 

Ctfase LiM Xaduoeriaa, lae.. a l l chaM othor Mrffors were eaeape 

froa prier XCC approval. Xa a l l ef chaM PiaaoM Oeekoes, eha icc 

iapoaed cho labor preeaecivo ceadicieM soc forth ia we*» Ya»t 

Part BinwiY-ffflBtrQl-lmnlrlvn lastem ruaewAr̂  T « ^ . „ I 3^ icc 

«0, (H7f) (haraiaaiear referred eo ao cho em** Y«>>W npek 

This arbieraeioo uadar Artiela X. Sactioa 4, ef eho tiew vai-ir 

SQfiil ffOTlllrlnnt MSMCas froo a Jaauary 10, istft aeciee ehae ehe 

carriar •arred ca four (4) o&ieed Traaspereaeiea Ohiea (OTD) 

<3«Mral CcMlecMO of Adjuseaaac aad chrae (3) ireeherhoed of 

LoeoMeivo fagiaeers (lU) Gsaaral CeoMiecMa ef AdjuacMnt. Th. 

Carri.r elaiM chac ehis necie. was .arvod ia aceerdaae. wieh 

A r t i c l . I , S.eeiea 4. of eh. Wew York DoeH g«iH1^4«„. Th. 
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carri.r coneend. ehae this Smw Y^», naei. nocice wa. ,,rv.d 
pureuaae ee XCC Piaanee Ooekeea 219OS. 30i«o. 31033. 3iiq«, 

3:394, 3i»S4 and 33oao. 

The Jwiuary 10. i»f4. nocice advisad eha affeeeed OTO and 

SLf oeneral CoMieeeea of Adjuseaaac ehae CSXT ineeaded eo fully 

transfer, eenselidace and aerge eho eraia eperaeiens aad 

asaeeiacad work ferea oo eho feiMr m. R F U aad a porcioa of tite 
texramr CIO ia eha araa beeween Philadelphia, PA. , RiehMad, VA. . 
Charlecceavill., VA., LurfM, PA.. CeoMllswill., PA.. 

Hunciafcea, a. VA. aad iar^M, a. VA. This proposed eoaselidacion 
would iaeludo all carmiMla, maialiaM. iaearMctiaf braaeh.. aad 

•ubdiviaioM loeaeed ia chio crrieory betweea aeuehora 

Paaasylvaaia aad souehem virfiaia. Thio eorrieory would bo kaowa 

aa eho iMton iftO CoaMlidaead Oiseriet. xt would encoapase 

•even (7) aaiseiaf soaioriey diotricto for eraia sorviee 

•opleyoM aad fivo (S) osiociaf sooiority discricts fer aafiae 

•ervieo oapleyMO. 

The Jaauary 10, ittft, aociM alM advised eho UTV aad iLl 

Saaeral CeoBiceoM ef Adjuocoaat chac eho aferMMeieaad 

oparatioM oa eho CftO. MM aad RfftP would be aarged iace 

operacioM oa cho fosMr SaleiMra aad Ohio Railroad aad ehe 

•f faecod crmia aad aafiae Mrvie. M^loy... would be 9ev.m.d by 

Cho Misciaf colXoocivo bargaiaiaf afreeoeaea ea eho fosMr liO 

applieablo eo eraia aad eafiM Mrvieo Mployees. Addieioaally, 

CSXT proposed Chac cho workiaf lisco ef cho separace discrxees 

precaeciaf MrviM ia chis e.rrieery weuld be Mrged, including 
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titaolishmene of eonaon excra soards eo proeeec service out c« 

iitm respeeeive supply poinea cftae weuld be maineamed. 

The aeciee ouclined six (•) inieial operacioaal chang.a thae 

th. Carrlar incMd.d eo aak. in ordor ee faeilieac. eh. proposed 

transfer, conselidacioa aad aerger. Howaver, CSXT •uhs.gu.aely 

trithdrem ies proposal reguirtaf ehe ReyscoM Subdivision eo 

proeeec eercaia a«rvie. w.se of Cuaberlaad. Tha Carrisr .uggssetd 

ehae a aMCiag be hald oa Jaauary 20, ifM, co eoMeaee 

negoeiaeions for aa iopleaeaeia« afrMouc |.;.^suaac ce Article i. 

Saccioa 4, of che M^^ vnri* aagk eamAteityn^ 

CSXT .seiMCs ehae farcy five (41) eraia aad M«iM 

peeicioM weuld bo abolished aad ferty-ehrM (42) aow pesicioM 

would be ereaeed as a resale ef ehio coaoolidaciM. SOM 

posicioM Will bo escablished ac aav loMCioM. Tho Carriar 

asserts chac M eraia er aafiM sorviM e^oyoM will be 

furleufhod ao a raoulc ef eho cMrdiMCiM. lOMVor, cho 

Carrier's proposal will raoulc ia eho clMiaf ef a aun^ar of 

eupply pointe an eho ferMr CftO, tiO aad RN. Roporciaf peine, 

would alM ehaofo for SOM eraia aad aafiM sorviM M^ley.... 

Oaa SMiericy discricc would bo craacad for eho proposed Kasc.m 

iftO CeaMlidacod Oiocricc. 

M Fofcniity 10, isf4. cho parties MC eo discuss cho 

Carriar'o Jaauary lo. I I M . MCICO. Tho VTO aad eho iZil CMk eh. 

pesieiM Chac eho aociM was ioprepor for a oyriad ef reasons. 

Thay elaioed chac eho proposal WM iapropMr bMauM ie would 

cause ehaafos ia eho races of pay. tuloo aad workiaf eeadiciens 
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•xisemg coil.ceiv, sargaining agreemenes wiehoue compu.„-. 

wieh ehe RaUway Labor Ace They further ...ereed ehae the 

propoeal did involve . .transection- under ehe UsaJlaxiLJIa^ 

lafiditlans. Moreover, ch. ;m; and SLS co-plained e:tac ehe noeice 

f.U.d to .pecifically rel.e. mny of ehe propoeed .han,.. co ehe 

individual Pinuce Ooekee. cieed by ehe Carrier. They .1.0 

claimed ehae ehe proposal was nec pemcced by eho Xac.r.eae. 

CoaMree Aee aad had ae relacioa ce ehe aar«er dacing back to 

:«0 betweea ehe Chassis SyscM, Xae. end eha Saabeard Co.se Line 

mdustries. inc. because no propercies of ehe forMr Seaboard 

CO..C tin. were involved ia ehe proposed ehaages The anions 

Mked Che carrier ce wtehdra. ics j«a«ry 10. 1114, neclee buc ie 

refused ce do M. 

Oa PMruary 2i, iff*. CSXT «dmiee.d a . ^ s e d iaplsMneinf 

.«r.Moae ee eho i L I aad OTU iavolviaf eha preporti.s of eh. 

toreer iftO. CftO. RyftP, aad i« ie wished co asrvo. Tho Ohions 

rsicsraesd choir ebJeccioM co cho OMIM aad dMliaed ce MSC eo 

discus. Cho carrier's proposed isplMMCiof sfrMMac. o« Harch 

2S. i f f i . CSXT iMisced Chac ie. aociM WM proper aad Isgsl aad 

•uggascsd chac cho partiM proceed co arbieraciM pursuaac eo 

Arciele X, SeeciM 4, of eho ̂ «Yark_^ek 
^^^^m^mm^memmaa^meimmaSUmUkmmaim * 

Tho tti « ^ uw OMoral Cea^ecMS ef AdjuscoMC agraad ee 

portieipoco ia cho arbieraclea r.qu.se«l by CSXT whils r.s.rvmg 

th.ir rifbco eo challoag. ehe Jaauasy 10. iff4. aociee a. 

intpropar aad prModurally inf iroi aad chac ehoM was M logal 

basis er aueheriey fer ehe ehaagas proposed ia cho Mciee. Th. 
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•Jnions maineamed ehae 'ztxeae argumenes, among oehert, would ze 

preseneed eo the vark Sack arbieraeor. 

On sepcember 23. :JJ4, the Kacional Mediaeion Board 

deaignaced ehe underaigned as Arbierscor of ehi. dispue.. Th. 

pareiee aubaieeed extensive SubaiseioM and a pleehera of 

evidence in support of eheir respective pesieions. A hearing was 

held oa Mareh 2f. IffS, ia waahiagtoa, O.C. Rased oa ehe 

exteneive evideace aad arguMato advaacad by the Uttions and CSXT. 

ehis Arbierscor hereby addresseo eha issuea oubaicced eo him. 

Pl«itlne« .fi^ ew^itti^ 

The ulclMce quesciM before chis Arbicracor is wheeher che 

Carrier's proposed IsvleMaciaf afraeaaaes wieh Cha Oaiced 

YraaspercaeiM Ohioo aad eho irocMrhood of LeccMCiva tnf iaeers 

eospert with Article X. SeeciM 4. ef eho ye»ww tvw.tt labor 

precMcivo coadieioM. RoMvor, before roaehiaf thac paraaeuae 

guasciM. eho OhiOM havo prasMesd Mvoral ehraaheld issue, ehae 

muse bo addraased. Ao ueed heraeefert. whM cho Ohieas •grs.d eo 

CSXT'S lavoMCiM ef arbicrflcim, choy spMifieally r . . .rv .d 

eh.ir righc eo sutaaic eh.M 1 . M . S ee cho Arbicracor appoinced 

pursuaac eo Arcielo X. SeeciM 4. ef eho «t« vâ k n̂ k̂ 

xc io a uaivorsally accepced priaeiplo chac Arbicracors 

appeiaead pursuaac co Arciele X, SeeciM 4, of cho em** Yark sagk 

gawrftgtaw . . sra as aa Mcwisioa of eho XCC. Siaea chesa 

Arbicraeers derive eheir aueheriey frM eho XCC. they are ducy 
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sound to fallow decisions and rulmgs preaulgaeod by the :rc, Th. 

:rc has suggeeeed ehae ?fig YcrU -inrl Arbieraeors should inieially 

decide all issues subaieeed to ehem, including ieet̂ me ehae mighc 
noc oehorvi.. M arbieraale. subjeee. of COUTM. eo rcc review. 

Con.ise.nc wxeh ehae mission, eh. und.r.igB.d Arbicracor 

h.r.inafe.r addr..... eh. is.u.. advMCMl by eho OTO aad itx. 

S!«iSri?if'g*g>'»2'';!!;"̂!g%!f̂?![iiH u mu,]a T 
A •craasaeciM- is defined aa any ection taken pursuanc eo a 

CoMissioa aucherisacioa upoa whieh am** rv̂ w rnnf1lrinni have 

beea Imposed. Tho OhioM screes chac CSXT ia che aoviag party ia 

this arbieraeiea. Therefor., aeeerdiaf eo eho OBIOM, CSXT OUSC 

prove Chac chOM is a eauMl name betweea aa xcc approved 

er«»aceiM and eho eporacioMl chaafoo ic wished eo aaka oa eh. 

CftO, IftO, RN aad RP4P railroado. 

Rachor ehM doMMCrace ehis re^iioico MUMI relaeioMhip. 

eho OhioM cMcead ehae eho Carrier MMly lisced SOVM Pinance 

Doekeea ia ies purporced Jaauary lo. lff4. aociee aad Mplainad 

oighc (aew .OVM) ehaofao le wished eo I ^ I M M C wiehoue 

idMCifyiaf wheeher aay ef eho parcicular PiaaMe OMkacs bear 

•ay rolaciOBObip Co aay of cho proposed chaafoo. Per chese 

reasoM, aaoag echors, eho Ohim auboieo chac CSXT has aoc 

•ub^eeed a proper aad valid Mew vâ w aociM fer chi. 

Arbicracor's coMidoraeira. 

a i earn , - Cantre l . rrtmmmim ê rm*emt. Tnm. an^ « ^ " ^ i r i 1 

gaiic L̂ nt Tnrtiig.. xae.. i r.c.c. 2d 7ii (ista), cho xcc see 
7 
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forth guidelines eo decerwme when a proposed coordination 

conscicuce. a 'eraasaceion- under Yark aagk jn ehae 

proceeding, CSXT proposed to abolish four dispaecher posieions at 

Corbin. Jtencucky aad transfer ehirt work eo managemenc poeleiens 

in Jacksonville, Plorlda. CSXT served ehis nociee under ehe 

aueheriey of Pinance Deekee Re. 2af0S whieh ehe ICC had approved 

in ifto, eighe (i) years prior ee ehe proposed eraasfer of these 

dispaecher pesieioM. The AMrlcM Traia Oispaeehers Asseciaeion 

(ATDA) refused ce agree eo aa lapleMaeiag agreemenc and one was 

imposed by a Wfg Yorfc Pflfik Arbicracor. The ATOA appealed ehe 

Arbicracor'a Award eo ehe XCC arguiag ehae ehe changa propossd in 

ifff occurred CM leaf afear iapeeiciM of amm vâ k n,>,̂i, 

eeadicioM ia IfiO ce qualify as a 'craMaeeiM.* 

The XCC rejeceed eho ATDA's argusMC aad feuad chat ehe 

eighe (f) yaar lapM becweea ico iopeoieiM ef wit va^k n««-k 

labor preesccivo eeadicioM ia PiaoMO OMkec »e. 2ifOS and ehe 

propossd eraufer ef dispaechiaf fuaccioM in if if did nec. by 

icself, reader tho prepoMl iopreper. Tho XCC axplaiaed that the 

relevaae Inquiry is MC cho passage of eiM buc wheeher ehs 

eoordinacira 'reasoaably flowed* frM cho cMcrel eransaccion 

Chac had boM apprevod ia if to. Tho XCC dMlarod ehae approval of 

a priMipal craMaecim exceads ee aad eace^passes subsequenc 

erauaecioM ehae aro direeely rslacsd ce aad f u l f i l l ehe 

purposee ef cho priaeipal eraMaeeira. Tha XCC did eaueion. 

however, ehae chars aust bo a direcc causal eeaaeecion beeween 

ehe earlier Mrgar eraasaecioa aad ehe .ub..qu.ae oparacional 
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c.-.ar.g«s «oughe co be isipiamenttd oy a carrier. 

:e IS inseruccive to noee zttmz m I9i0. the rCC authorised 
the CSX Corporaeiea eo conerol ehe araa m Pinance Oeckee He. 
:i90S. In I9t7. Che :cc approved ehe merger of ehe SftO meo che 

ChO in Finance Ooekec Mo. 31033. end ehe merger of ehe CfcO meo 
CSX (Pinance Deekee Re. 3i:o«). la I9li. eha icc saneeioned the 

merger of ehe tot iace CSXT whieh had beea fexMd ia if§7 tFinance 

Ooekec Re. 31294). Aad la 1992, cho XCC auchorited CSXT eo 

operaee ehe properciea of ehe RPftP (Piaaaca OMkec Re. 32020) . 

All chose Plnaaee Ooekec. were eiced by CM Carrier ia ies 

January 10. I9f4, aeciee eo ehe OTO aad ix.s. 

Xn ehia Arbicracor'a opiaim. che operaeloMl changea 

proposed by cho Carriar ia lea Jaauary 10, iff4 MCiee diraecly 

fftlacsd ee ead flowed frM ehe sfereMaeieaed craMaecioM ehae 

were auchorisod by cho XCC. MOM ic MC fer cho XCC peraission in 

those Piaaaca Oeekoes, CSXT weuld have M aueheriey ee merge ehe 

SftO, CAO, Wf aad RFftP carriceries iace a siagle, diserece rail 

freighc operaeiM. Te ehia Arbicracer, chaM ia a diraec causal 

relacioa betwoM tho Mrgers aad eMrdlMCioM SMccioned by ehe 

ICC ia ehe PiaaaM Oeekoes eicsd ia ehe Carrier's Jaauary lo. 

Iff4, nocico aad cho eperacloMl ehaagea le soughe ce implsMne 

on Cho fosMT BftO, CftO. m and RPftf properciea. Accordingly, ehae 
propoaal cooocicucod a •craasaeeiM* as dsf iaed ia Arciele I, 

Jeeciea Ka), ef eho nm** Yark Qâ k ga««iieta«e. 
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aaai ehe Krhitrmtmr l«ek auekaglev ea mrmme carT'a 
tar aodigleaeiam or relLet tTt*m eMi.eeinm e a l i : ; ; ^ , ; , 

because Artiele 1. ammeL^ a 
gf*Jfgrt Bosh coaditioas aanriares ebe ereeeiveeiv r f t t l 

.°L»ri.qiM. nr!l?!.'!!jl!l!!;."* ttmitttt .nd 
Arciele I. 4eecioa 2, of sm** Ya».k tv̂ fif provides as follows: 

The races of poy, rules, workiag condicions 
and all colleccive bargaiaing aad ocher 
righes, privileges aad MMflcs (laciudiag 
eoacinuacloa of psMlM righes aad bMsfles) 
ef Railroad's esvloyees uadar applicable laws 
and/or exiseing colleccive bargaiaiag 
agreemeacs or ocherwise sMll be prsMrved 
ualess changed by fucure collective 
bargaiaiag agreeoancs or applicable acacucea. 

IB Railway Labar ff«enifiv' ammr^eiatimn y peigarf afmrme nO 

AMrlea anrf rhe Tntmrmemem P a — r , ^ ^ , , ^ ^ , p. 3d lOf 

(Iff3), cho oaicad scacee Court ef Appeals fer cho Discricc of 

celuabia Circuie ruled chac SeeciM 11J47 ef eho Xaearseaea 

CooMree Ace (4f U.S.C. 11347) oaadaeeo chac righcs. privileges 

aad beMfics afferdod eopleyoM uador exisciaf cellMCive 

bargaiaiag agreeoMCs ousc bo proMrvod. Tho Court reaaaded ehe 

ease eo eho XCC eo doflM 'righco. privilofoo aad bMefics.* The 

XCC has net yec readared a ruliaf ia chac reoandsil preeeeding. 

The UhioM argue ehae uacil cho XCC doflMO whae is aeane by 

ehe 'righcs, privilofoo aad beMfics* laafuafo ef Seceioa 40S of 

th%̂  Rail fasseagar Service Aee, whieh haa beM iacerperaced ineo 

SeeciM 11347 ef eho Xacerscace CeoMrce Acc. chis Arbicracer 

Iftcks aueheriey eo grMC CSXT eho righc ce oodify er eliainaee 

aay axiaciaf eellaeciva bargaiaiag afrooMacs. 

10 
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Aic.nougn che ICC has luggsseed ehae sew vark Saek 

arbieraeors addreee all issues aubmieeed eo ehem. subjeee to ies 

review, clearly ic weuld be inappropriaee for ehis Arbicracor fo 

deeermme whae waa ineendad by che scaeueory language "righes. 

privileges and benefics' in Seceioa 40S of ehe Rail Peeeenger 

Service Aee. la Xxeeueives. ehe Courc of Appeals for ehe O.C. 

CircuiC specifically reaanded ehis dscezwiMCira ce che ICC. 

Therefore, ic weuld be eoeally inappropriaee fer ehia Arbicracor 

eo offer aa opiaiM an eha scope of chis ecacucery languag. and X 

expree.ly d.eliM ce de M. 

Addrciag che faec. axtanc la chi. partieular preceding, 

ic appeara chac chen weuld be several .igaificMC ehaagee ia cha 

workiag eeadicioM ef eraia aad engine ..rvie. Mpleyee. effaced 

Che Carrier', propeeal. Per iMCaoM. eheir cuRoae seaioricy 

discriccs will bo w^aaded ee iaeludo a l l ef eho CftO. iftO, WM and 

RPftf cerricory ce bo CMrdiMced. AlM. eho erem reporcing peine, 

will be expaadOd co iaclude all roporciaf poiaco ia chi. eoMlned 

s.aioricy diaeriee. Maay prasMC supply poiaea will bo aliainacd 

for eh.M MpleyMO. Aad thos. osvleyMS nam workiaf uader ehe 

CftO, HM aad RPftf schedule agreoMacs will be placed uadar iftO 

schedule agreoMaco. AddicioMlly. M M MpleyMo will have eheir 

repraaMcaclM chaafod frM ehe OTU ce cho iX.1. 

Nhilo choM are iadeed noc iMigaificMe ehaagee for many 

eraia aad engine sorviee enployees ia cha eerricery ce be 

CMrdiMced, Mvereholess siailar ehaagee are MC uaeeoMa in 

many Mew vaî k Ha<»k lapleswncing agreeoMCs. Several ww vark soek 

11 
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Arbieraeors have imposed implemencmg agreemenes placing 

•mployees under a differene colleccive bargaining agreemenc. 

Moreover, nuMrous CSXT employeeo have Men eransferred eo oeher 

railroads wlch differene agreoMnes pursuMC ee ICC imploMncing 

agreoMnes. Ie should be oeeed ehae repraaMcacloa changed for 

many enployees whM ehe iftO Ceacrnl Oiscrice wae ereeeed. 

MerMvvr, erM r.percing peine, aad SMieriey discriccs hav. been 

ehaagad aad expanded a. e remlc of XCC auchorisod Mrger. aad 

consolIdacioM. CSXT's eurrue proposed cMrdiMClM is nec 

merkedly differMC frM oeher mergers aad CMrdlMCioM approved 

by CM XCC or by Arbicracors acciag uador cho auchoricy of ehe 

XCC. 

Buy tanim tMil tl Ui atifiutg Ci 
•Miw te mwmaamdiama tett̂ ime <>— 
amamil fcr rm Tret SeeciM 11341(a) ef eho Xacerscace COMMrce Acc (4f o.s.c. 

11341 (al) SMopcs a carrier frM eho MCicrusc lave and all oeher 

law, iaeludiaf Scaco and auaiclpal lao, aa BMassary ce lee ie 

earry oue a craaMcciM approved by eho XCC uador Chapesr 113 of 

ehe Xaearseaea CeoMrce Aee (4f O.S.C. S M C I M 21J02 se seq.) la 

tfflrfflIK i wiKira Uilm CQ. it ft;, Y. Aur̂ csn Triin 
tsi.mnmee*tmem et a l . , 4ff O.S. 117 (iffi). cho Ohiced Scacss 

SuproM Coiarc svlod chac che Seceioa 11341(a) exonpeiM *fron all 

oeher law* iMludM a carrier's Isgal ebligaciM uader a 

eelloceivo iMtfgaiaiaf agreoMac whM MceoMry ce earry ouc aa 

XCC>appreved craaMcciea. The suproM Courc CMcluded ehae 

obligaeioM inposed by lawe. such as cho Railway Labor Acc. will 

la 
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.-.3t prevene the efficiencies sf rail eansolidaeions from bei.-.g 

achieved. 

The OBioM coneend ehae ehis exenpcion applies only when it 

IS necessary eo carry oue a eransaccion maayavrf by che ICC, They 

maineam ehae che exenpcion dees aoc apply whM ehe ICC sxempco a 

railroad frM review aad approval pursuanc ee Secclon lOSOS ef 

ehs Incerscacs CooMres Aee (4f O.S.C. lOIOS). All of eho 

eransaecloM eiced by CSXT ia ics Jaauary lO. iff4, nocice. wich 

ehe ekcepciea of cM iffO oeniaal eraaMcclM ia PiaMce Ooekee 

Re. 4*S90S, involved exenpcioM uadar SeeciM lOSOS racher ehaa 

apprevala uader Chapcer 113. Th«r.fere, eho OhioM a.s.rc ehae 

eha SeeciM 11341(a) exenpeiM frM 'all echer law* i . 

inapplicable ce chOM craMaccioM. 

Xa cho light ef cho SuprMo Courc'a uaaMigueus dseisioa in 

rraia Oispaeehers, ie eaaaoe bo gaiaoaid chac cho XCC nay exenpe 

eraaMccioM approved uador SeeciM 11341(a) frea cho RLA, aad 

eolleecivo bargaiaiag agrooMaes Mcerod iaco choreuader. whM 

ehi. la nM...ary eo carry ouc a craasacciM approved by the icc. 

The XCC hM ruled ehae ehie aueheriey excends eo Arbicracors when 

ehey are workiag uador cho delofaced aueheriey ef eho xcc (SM 

CSX C a r M r a e l M « C M t w i l - Otmmmim ewmeeaa Tnm. ama amat>r,a*^ 

gamag t.̂ mm, r,t*,tmmt̂ ^ | X.C.C.2d 71S Clff3)). Moroover, sovorsl 

Arbicracoro uador Arciele X. SeeciM 4. ef MiW Yflrt BOfill have 

coMludod Chac eboy have ehe aueheriey ee override exiscing 

eelleetive bargaiaiag agreeaMcs if chey are aa inpodlMac eo 

carryiag oue an approved eraasaeclM. 

13 
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AC issue here is whec.*>.er t.-.e Seccion 11341(a) exempeisn izzm 
che RLA and colleccive bargaining agreemenes subjeee eo e.he RIA 

also applies eo cransaeeions exenpe fron ICC review and apprevei 

under Secclon losos of ehe Ineerseaee Cosnwree Acc. A liceral 

reading of Seetion 11341(a) weuld SOM eo supporc ehe Unions' 

arguMnc ehae eha exenpclM frM ocher lawe dMa noc apply eo 

transaccioM exeape frM XCC approval. Mewovor, ehe XCC has 

coaeluded that ie has ehs aueheriey under bech SeeciM 11341(a) 

aad SeeciM 11347 of che Xacerseaee COMerce Act te nMify 

collMtive bargaiaiag agreenMts uadsr che RLA whM chey are aa 

inpedinMe co a nerger. (SM CSX CerperaeiM CMCrel 

Chsssis SyscM. XM. aad Seaboard Cease LiM XadMcries. Xnc., 4 

XCC 2d 71S (iffOl). This is cho M-ealled XCC 'CaMM XX' 

deciaiM. Tho Courc ef AppMl for eho O.C. Circuie dof.rr.d ce 

cho XCC's judgMoc ia CMCUCIVM. 

AO noced ac eho OUCMC ef ehio proceodiaf, Arbieraeera 

acciaf uader cho aueheriey ef cho XCC ousc adhere ee XCC rulings 

aad dMisioM. Xa eho afereoMeieaod CarMa XZ dMisiM. ehs ICC 

expreesly scaced chac Arbieraeera appeiaead uader che em** vark 
Qask eeadieiOM hava cho auchoricy *o oodify Mlleceivo 

bargaiaisiff sgr ••Macs whM aMossary ee peraie Mrgers. Thus, 

ehis Arbitrator hM eho auchoricy uador boch SeeciM ii34i(a) and 

11347 to aodify oxiociag eellMCivo bargaining agreesMacs if this 

is aMsssary eo carry eue cM cMrdiMCiM prepMod by csxr in 

ies JMuary lO. lSf4. nociee. 

1« 
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rv . AXS BhS orovis iaee \ig aemetmrn l l i a i r . > 

rfftininnns of i i t i B i * *M»BV^ m ntmu\»^ ̂ 'Miftsttflaf 
When che CSXT served its January 10, 1994, nocice on t.*ie 'JTJ 

and SLS. ic cieed seven '-i) rmanee Dockecs ehae ehe ICC had 

•leher approved or exenpced fron prior approval and regulacion. 

The Unions coneend ehae ehere is ne scaeueory or oeher legal 

baais or preeedMC for coMlaaclons of nulciplo approved or 

exenpe eranssecioM. This Arbierscor nuse rcpeccfully disagree 

wich che UnioM' eoneenclM. however. 

IC is crus ehse SeeciM 11341(a) of cha Xaeerscace CoMoree 

ACC refers ce 'cho craMscclM' la cho siagular. Revertheless. 

ehs Carrier's r.f.rMe. te nulciplo PiaaaM OMkacs dMs aoc 

appear ce be barred by cM Xacsracaee CeoMrc. Aee. XCC 

deci.ioM. er cho aew Yarit Peek (̂ r»natet.*mm xc is Mcswerthy ehae 

all of eho cieed PiaaaM OMkacs apply eo CirT's CMcrel of ehe 

four (4) prepereieo ie sow wishes ee coaMlidaeo. lleroever, ehe 

ICC iapoaed eho SSM labor praeeceivo ceodicieM ia eaeh of ehes. 

ersMaccioM. AIM, fer naay years. CSXT aad ies predMosser 

railroads have served MCICM uader aew vâ w nâ w n̂d oeher ICC 

labor preeeeeivo coadieioM liseiag ouleiple PiaaMo OMkecs. 

tvidsaely, MiehM eho affMCed rail laiar ergaaitacioM nor ehs 

XCC eeeh aay .w.pciM ce chis prseeieo. 

Por a l l eho foregeiag rs.MM, chi. Arbicracer fiado ehae ic 

WM aM iapropar fer CSXT ce raf.rMco a coabiMCiM of seven (7) 

Pinance OMkecs ia ies Jaauary 10, lff4. aocieeo eo eho OTU and 

SLI. 

II 
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^' I s eha *agt^fln I134I(») ememrwa.i.a» aa,»i--.—^ _ ^ 

In Oispaeehers. che Supreme Courc declared chac che Seccion 

11341(a) exenpcion is applicable only whM ic is necessary co 

carry ouc an approved eransaccion. The Courc ruled ehae che 

•xempeion can be no broader ehan che barrier which would 

ocherwise scaad la ehe w.y of inplenMC.ciM. The ICC advoeaeed a 

•lailar liaicacioa la Canaa I I . The XCC assuasd ehae aay changa 

m colleccive bargaining agreeoMCS will be liaieed ce chose 

necessary ce peraie che approved ceaMlidaeiM aad will noc 

undarain. later', righes ee rely priaarily M che RLA fer eheoe 

subjece. tvadicieaally covarM by chac aeacuea. 

The OhioM argue ehae cho ehaagee aM propoeed by csxT are 

nee aacessary ce earry cue cho PiaoMe OMkecs cieed ia cho 

Carrier'a JMuary 10. iff4 aociMO ia view of eho aceual 

eraMaccioM iavolved ia choM PiaaaM Ooekocoi eho iMk of aay 

rclacioMhip boewoM eho propoeed chaagooi aad eho yeara chac 

have passed OIMO choM XCC docisioM. 

CSXT hM conviMod Chio Arbicracor ehae ie is Mcsssary ee 

chMge Cho soaioriey discriccs ef eho eraia aad eagiM servlee 

•npleysss affoecod by ica propeeal if eho eerricery ef che 

•rsewhilo cao, MO, Ml aad Rf ftf eo bo CMrdiMCod io ce be rua as 

a disciaec aad uaifisd rail fraighe operaeiM. Mora che Carrier 

required Co CMCiaM eperaeiag chis esrrieery as four ssparaes 

railraads each wieh ieo owa work ferra aad sMieriey discricc ehs 

eperaeiag offieieMiee eoneenplaeed by eho CMrdlMCiM weuld be 

illuMry. Aeeerdiaf eo eho Carrier, the proposed eeaMlidacloa of 

Iff 
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-..-̂ e presenc four seniority discriccs mco a smgl. seniority 

discricc will elimmac. some cram delays and wiu p̂ omoc. more 

effieiene manpower ucUiiaeion. To achieve ehls enhaaced 

.ffieioney ic is. necessary eo elieinace ehe currenc senioricy 

discrice, on eh. affeeeed eemeory aad ereaee a single senioriey 

discricc. 

CSXT alM eoacads ehae eo aehisve che Mhaacd operacing 

•fficieacy iaeeaded by le. prope.Ml ceaMlidaeiM SOM crew 

•upply pelac. will have ce be cloMd. Mch as Raaev.r. PA. 

Charlocceavill.. VA aad Kaggarscowa. W for fraighe crala 

op.r.cioM. These ehaagea, la CMjuaceiM wich cM e.cablishn.nc 

of Richaead M a COMM -upply poiac fM eraia .ervtee crM.. 

will iapreve naapewer ueiliraeiM, MMrdiog eo eho Carrier, 

slOM axMM RPftf eraia aad eagiM M ^ M MpleyM. ae RiehMnd 

will b* Ible eo supplsoMC eho i«0, RN sad CftO ersw. who now 

oporace ehera. Agaia, ie appeara chac ic will bo Mcrasary eo 

eloae SOM fesMr crew supply poiaco ia erdor ee achieve che 

efficioMieo CMCeoplaced by eho proposed ceaMlidaeiM. 

Xt taisc bo serassed thac oivleyMo Mrfciag ia cho 

coaMlldaeed eerrieesy will CMCiaM eo roMivo che SMO W . , . 

raeaa and bOMfico ehae choy currMCly rMoivo. lacpc for eh. 

. l ia iMCiM of Choir curraac aaaieriey discrices and che closing 

of seao supply poiaeo fer crewe, eho praoMC eolleecivo 

bsrgalaiaf afrooaMes on ehe iftO, CftO, RN sad Rfftf will be 

CMCiauod uaehaagod. This erauacciM ehorafora will M C r..ult 

ia a Mra 'traMfer of wealeh' frM ehera Mployees ce CSXT which 

IT 
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zne Z.Z. Court of Appeals found impemissibie m £*feeucive». 

Racher, the savings will be achieved fron beeeer ueilixacion of 

aguipmene, faeiliciee and manpower. Also. CSXT will noc be 

obligaced eo hire addicional eraia and engine service enployees 

due CO ice mere effieiene use of enployees on ehs combined 

cerricory. Moreover, CSXT esciMces ehae crala delay, win be 

greedy reduced. Thua, in chia Arbicracer'. opiaioa, eho 

eraneacciea i c . l f will yi.ld MhMc.d .fficiMcy iad.p.nd.ne of 

any modifieaeioM ia eha pr..Me eolleecivo bargaiaing agreoMnes 

on ehe SftO. CftO. MN aad Rfftf. 

•S. la i t MMi..ibla ter the earrien em mm̂ 4̂*î eit a l l **w **^ 
a ^ j ^ r t i e s that are aleea^ sna'raST:':;:??.^;** " 
flBMiflig Bwrawaantt* 
in If03, cho UTO and eho SLS execueed iapleaMCiag 

agreeaMCs afeer eho IftO raraived poraissiM ee operaee ehe 

prepereieo of eho Neseen Marylaad ia PiaaaM OMkec Re. 30i40. 

In Iff3. Cho UTU aad eho ILI execueed iapleaMCiag agrMMaes 

afeer eho CSXT aequirad eho ra i l MMCS aad eperaeioM of eha 

RPftf ia PiaaMO Ooekoe Vo. 31SS4. ThOM lavloaMCiag agreeMncs 

previdod chac 'eboy shall reaaia ia full ferae aad offsce uneil 

revised er oodifiod ia McerdMce wieh cho Railway Labor Aee. • 

Aeeerdiaf eo eho OhioM, choM inpleMaelag agreoMnes are 

s c i l l ia effect siMo choy wera never revised er Mdified 

pursuMC eo eho RLA. Tho unions Minesia chac che Carrier has no 

righe ee ro-cMrdiMCo che prepereiM chac wera involved ia eho.e 

impleaMCiag agraeaMC. 

It 
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i 

T.he Unions ciee a 1994 award rondsrsd by Neueral Rscert :. 

Hams m a ease beeween the UTU and CSXT involving Carri.r-• 

noeice ee CMrdinace work performed on ehe CfcO and che Louisviii. 

and Naahvill. Railroad Conpany m support of ies conc.ncion. 

Arbicraeor Harris found ehae because of an earlier inpl.men'-.mg 

agreoMnc mvolvtag ehs SSM prcpe:rcles. csxT wes precluded from 

aekiag for ds aeve arbieraciM eo ee.irdiMes propercy subjeee eo 

aa iovloMaclag agreeaMC which, by lea exprass esras. may only 

be changed pursuMC ce ehe RLA. The Canier has appealed che 

Harris Award ce che ICC. 

xc appears ehae Arbicracer Karris eoMluded chac en 

ilsBMCiag sgre«uMac My M C be ehaagad ia a soeead 

CMrdiMCiM at ttid iRM BgQwnUi exeape ia acMrdMce wich ehe 

eesM ef cho iapleaMCiag agrooaMC. Moravar. CSXT aad or le . 

predMMMra agreed eo iivloaMeiag agroeaMCs iavolviag ehe WM 

sad Cho RPftP. IvidMCly, ehera wora M loplsaMCiag agrssMnes 

iavolviag eho tftO aad CftO. S I M O ever 00% of cho eerricery ehe 

carrier aew proposes eo CMrdlMce iavolvM ferMr iftO aad CfcO 

proporcy the Carrier io M C aew seekiaf CMrdiMCiM of -che SSM 

prepereieo- which wora subjMC eo earlier lavleaMClaf 

agraeaMCo, ia ehio Arbicracer'a JudgoMe. 

Thio Mttld oooa eo diseiaguish cho Harris Award. la any 

OVMC, ehio AstoicracM finds MChiag ia eho Xaeerscaes Comer ce 

Aee. XCC dMisieao or cho Rew vart aâ k ga^.i«..4,.,^ ^hich preclude 

CMrdiMCiM ^f proporty previously eMrdlMCed aad subjece co an 

iovlsaMeiaf agroooMe whieh may oaly be revised or modified 

If 
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pursuane eo ehe RLA. Any esnsion Mcween ehis Award and che 

Harris Award nuse be reeoived by ehe ICC. 

la chia Araicracor's view. whM cM drafcars agreed ehae an 

implenMCiag agreenMC could oaly M ehaagad in accerdMee wieh 

ehe KLA Chey ineeaded ehis prahibiclM ce apply ce Mccera 

subjeee te bargaiaiag uaMr cM RLA. They could M C have iaeeaded 

ic ce affeee cho jurisdicclM ef eho XCC. Rer did they have ehe 

righe ce prMludo eho XCC frM reviewiag Mrgera aad 

cMrdiMCioM subjMC ce ies jurisdicclM. A aow craMaccion 

weuld be gevoraed by cta Xaearseaea CeaMiBo Aee, aoe cta Railway 

Lator Aee. 

xe io alM aoeoMrehy etae OBT aad i M predocesMrs tavo 

aegMiaced aeveral inpleaMCiaf ofreoaMCo eMcaiaiaf laafuago 

siailar eo etac iavolved ia cbo aarrio Aoord. Maay ef choM 

prepereieo wora subooquMCly coordiMCod vichMC raoorc ee ehe 

RLA. Rachor. choy wora coerdiMCod ia aooordaMO with XCC 

prModurM. Tho XOC hM aado ic eloar chac labor dispuees arlslag 

frM eraaoaeeieao whieh ic hM appROvod ara roMlvod chrough 

labM prMeeciva esaditieao iC hM iapeood. OMh M ama* vark 

BQfiil, MC ehroufli cha Iftil^ay LabM Ast. 

P M a l l ClM foregoiBf roaooao, ehio Aikicracor fiada ctac ic 

WM posBlMiblo fov c m eo propoM a oubooyiMC cMrdiMclM of 

proporcy chat had bOM CMrdiMCod provioMly whieh WM sub j sec 

eo aa iavloaoaciaf afr.-oeaMC whieh could ealy ho oodifiod or 

revised purouaat eo eta Railwoy LabM Aoc. 

30 
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In Cxecueives che Court of Appeals for eta O.C. Circuie held 

Chac CO override a colleeeive bargaining agreenene. eta ICC muse 

find etae ehe underlying eransaccion yields a cransportaeion 

benefie eo eta publle, not Mrely a traMfer of wealth frM 

employees eo etair eaployor. Alchough cta Ceura of Appeals 

renMded etae proeoediag co eta XCC ce clarify wtactar chore 

were, ia face. eraaspercaciM boMfics ce ta had frM eta lease 

eraMaccioa iavelvM etara, ic suggesesd etae •Craaspertatloa 

bMsfics' could iMlude eta proMCiM ef Mfe. adequace aad 

effieiMC eraaspercaciM; eta eaceuragoaoae ef Muad .ceneaic 

eeadieiOM aaoag carrier.; aad enhanced Mrvieo level.. 

Tta CarriM MCicipaeao ctac ieo propoeed ehaagee will 

proMCo nora eceaeaical aad effieiMC craaoporcaeiM ia cta 

ceraicery aew .erved by eta tftO, CftO, RN aad RPftf which ie wished 

ee cMrdiMco. AcMrdiag eo cta D. C. court ef Appeals, ctars 

would chM ta SOM eraaspercaciM boMfic fXowiaf eo cta publle 

frM Cta uaderlyiag CraMaeeiM propoood by c n r U ies Jaauary 

10. Iff4, MCicM CO eta unj aad I L I . 

QmelM§im 

AO oboorvod horaeefera, cta XCC BMC dMido wtactar changes 

ia cta MO, CiO, IM aad Rfftf eelleceira bargaiaiaf afraenMcs 

etae ara aMaasary eo inplsaMC cta eraasacelM prepoood by cta 

carrier iavolvo 'righco. privilegoo aad boufiea* ef eraia and 

31 
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i . i . 
la 

ri.-.*nct zz-<*z Nc ;i*05 SUB-NO. 20 

csx ccRPCRAT::.v--rc«;TR=i.-rHc$srt SYSTIM ^VT"" 

AND SCAJCAXS rCAST -I.Vf lOTL'STRIM. :.Vc" 

: « e i d « d : A p r i l I S . i } f < 

csx Tr«n«pore«eion. inc CSXT), ftl«d aa aeoeal wieh eh. 
former lr.c»rae«e« CsmiMrea CsnMisaion ceo ee rcvTw .n 
•rb;,:racxan award j.nearpratir.« and applyxne a labor procacexv* 
agraamane Tha Surfaca TranaportaeJS Soafd hiTaJw^SM atvJn 
ruriadlecton ovar ehxa «aeear. M« ravaraa ehSflaSTw Sf'ficea 
and coneUaiona ot law i.". eha award of ArbieratorRetort 0 
.Karria eonearnxng eha mplamancxng a«raa«anc proeeaad bv cirr t« 
etteet'tkat carrxar a eoordinaeisn of oparaetSnTia a nL 
3paraein« diaeriee. w« wvu ...caea eha arbieral daeialM and 
•ward, and raiund eha proeaadmq eo eha partiaa eo eoneinua eha 
i«plai«anein« preeaaa m •eeerdanea wieh Artiela X Sactlon da? 
eha war Yarn aaCll condieion. through furehir ilgiiiiHoM or 
arbxeraciea eo raaeh a naw ifflplaaonexn. agraaiiSne; 

PK0CX0U1UU, Mamas 
On Jaeuary 3S. 1>»S, eha Raxlway Ubor Kmeueivos* 

Aaaeeiaeioe (RUA) and lea aCfxlxaead labor oceaaisaeioaa' eilad 
S f ? ' " intofvoao. KUA eMtMda ehle 

all eho aMillatod labor or««ai tae ions •alaeaiaeolloetxvo 
bartaiaiaf a«rooaoac8 (ClAa» wxeh CSaT. an. wtll bo aionif leaneiv 
aeeoeto. toy eho rooeluexon of eho i.«ioo Mioo. ir e h i T ^ 
preeoodiaf. " 

CSXT epaoMS ataa'a inearvontion oe eho orouado thac RLCa la 
not a porcy co eho preeaodln«. csxr arfuos chac aoeelen lom 
applxoo ce Incotvoncxon by daaxgnaeod rMroooacaclvos of 
ampleyooo aad la. ehoroforo. nee avaxlablo co RLIA, whieh la 

XCC Torelnaeiea Aee of i»fS. PUS. L. NO. l04-f«. ia» 
Stae. ao» (Cha Aec). whxeh wao an«:eod ee Oocoetoor a», itss. and 
r^i«f!!*,?JU'*~?'^ ^ eho tacoraeaco cliwmtce 
coeetooloe (ICC or CoMxaaioni and traaoforrod eorcaia fuaetiona 
52f,?!r?;?^,f» eho Surface Tranopercocioe Boord (ioard) 
Soeeloe a04(to)(l) of eho Act provides, la foaoral. ehae 
proeoodlafs fsedlna before ehe ICC oa eho effoecivo dace of e.-.ae 
losislaeioe shall bo decided under eho lav la effeee prior eo 

insofar aa ehay involve fuaecloas recained by 
- 7 ? I . T L ,I5** r.iaeaa :o a procoodiao chac waa pendi.ng 

" f-nw-rv I. aam co^uaeciono ehae are 
Jjjsjsee ee Beard jurxadiceion purauanc eo 4t O.S.C. iijss. 
Thorofero. ehls docisxon applies eho law la effecc prior ee ehe 
Aee. aad elcacieas are eo ehe foraer soecieas ef eho atacuea 
unleoo eehorwloo indieaead. 

' Tho affiliaeed labor organxsacleas aroi Aawrleaa Traxn 
Slapacehors Oepartaent. Iroeherhood of Leeoeeclvo Baalneerai 
•rethorhood ef Nalacenanee of May Vaplmyamet Breehorhoed of 
Railroad Sl«nal«e8; Iroeherhood of Locoeocivo laflaeors; Hotel 
Cnpleyeeo ft Reetaurant Cnpioyaee Incemaclonal Unlea> 
Intemacioaal •retherheed of ioilermakors ft Blaekaaltho; 
meernational Brotherhood af Elacerxeal Morkers; Ineemaeional 
Broeherhoed of rtramen ft Oilara; and Shooe Mocol Merltera 
Ineemaeional Aaaociaeion. 
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'••t-z* ;::<,t ; i i r . i i . - . , . 

-'• ?aaa;.-g «ra raertt«nt<3 :y : - . .n'-.d -rlnlol!? ''̂  

RLIA'a re<|ue8C eo inearv.n.. and " u « ? L e Jnt^' T 
• eaeeaont filed on January JS. z tu !f! i^"!? '^•"'^ 
and the RtlA cel l .ceiveirhar. in a',' e h T u ^ i i i . ^ ^ T / ? ^ . " ' 

:.ave^Vfr?^:•r^ii^'c:•5??J^'^r;^'v^i;2'.=«^p•«"^o^ tor 
f i l e a reply eo RIIA-. «•c;»^e ' ' ' L ^ ' J j i t r - ? ^ ? " * - ' . " 
a full aad coaplete record. «e will e-«ae Mwfl"* *" <*̂ «loptn» 
aneirecy. CSXT-a reply eo UTV aid eo w l A ^ f l l L ' J S V * " 
i»»S, le accapeed meo ehe racord February is. 

•ACXCROUND 

la c n 
J«i t.c.cTsax 

csrr ia ICS preaent for* wao created tov . . 
eransoetiaao approved by ene I'-c t« sS2 TT.J bsrleo ef 

<ifeo) (£aa.£aas5ai». t h « ^ e « i a i I 2 a " i S S o J ^ c s a ' e ™ ! - : : " -

crssi:ro'ii;i2 !S'-rih::ar̂^̂^̂^ 

condicions. Those eoaditione - o w r T d i i l T l a sS i rSiT™.-.. . 

rinanc* iMCRoc NO. Ji.os . . , c larved Sopc. IB. 1IS7I . 
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-rsar '-r< : —« .jscr r-.ir.̂ aa ••ettttr/ !:r 
;.-«-f*̂ae;cr. ;f *5«r.:y • ic?r:- ta trir.aaceisna ara ••:xoî *.-.«̂  
-p.«-ane;.-.9 «9rt«-«r.:« -t?rt.i:«d eafara ene e.-.ar.gaa ocs-.r :; 
-.a pareiaa car.r.st zttz- *n .-r.t-anei.^g agraanene. ir.a ^sauta" 

«ra raaolvad ey irs; 
:o :.>̂a Board undar 

•.zi-..ir. "rsitraeisn awarda may ee appaa.ad 
t-t z.z-i.n leandard of review.' 

Purauane to ;.-.a ::: » :)»o iaciaion m csrr ânfrwi an 
'̂ arch CSXT tr.i •-.* .TV ancerad ineo an implameneir.g 
igraamane ehe Aijrta-ar.t: izt the coordinacion af eereain 
:arrieariea pf e.-.a ZhZ. .ui. «Rd Clmcnfiald Railroad Company 
Cli.-.e.-.fiaidl . t.-.at »9rta'»>ane. the affiliaee camera and 
ralavane labor ar^anitaeiona agreed ehae eraia operationa eaewaen 
riarard-naming and Martin, KY. an eha CftO and LftN linea. and 
caewaan Shelby, KY. and trxin. TJI, on eho CftO and Clinchfield 
linaa would be combined meo 't.te Coerdlaaced Terrleery.* The 
Agraamene concluded wieh the following ateteaeat in Article 
xvtzi: 'Thia Afraeeene ihall ramaia in full feree aad effect 
uncil reviaed or modified in accordance with tho Rexlwey Labor 
Aee, aa amended.' 

Cn February i i . CSXT aerved a nociee pureuaae eo 
Areicla I, Seeeion 4 af M«W Yarit aagi. upon eho UTO Ceaaieeaee of 
CftO. LftN, and Clinchfiaid to expand eho Coordlaoeod Terrxeory.* 
The l>93 propeeed eoordinaeien involved eporacxeno frea Ravenna. 
KY, ehrough Mrrxe, Haxard. Caane, and Marcia, KY, eo Soever 
Jcc., and ehaa ee eiehar Ruaaell or Shelby, KY. UTO oppoood ehe 
noeice on eho erounda ehae Arexcle XVXZZ roqulred ehec eho ISBI 
Agreeaeac could only be reviaed or aodifled by eho Railwey Labor 
Aee (RLA). Arbicraeion followed. 

On Oecotoor 17. ista. an Arblerecloo Coaalcce i* feuad ehae 
eho carrier's Mew Yarn saek notxce ef Petoraary l l 1993, wae 
laprepor boeeuoe eho i f l l Agrooaoac epoeiflod RIA ?reeeduree as 
eho only oeched ef modifIcaeioa eC tho 19B1 Afrooeoac. Ia 
euppore ef its ruliaf, eho Cenaiccoo eeaeodi 

If eho ICC found, as le hes. thae parcioo esa oaka 
. eafereeatolo arraageaoats, jeiacly egreod co. whieh aro 
difforeae froa ehoee requirod toy n— BMI.. le 

* uador 4t era i i i s . l . eho staadard fer roviow Is provided 
l a r * . ! . . ^ t. nareh I t o . f r« Tnen. ga. . . A h a « a a — « » - ] I . C . C . 3 d 739 
(19S7) itM» t*ixrtmxn\ Under eho '^— ecaadard. cho 
agoaey doos aec review 'laauao of causocioe. cho ealeulaclea of 
benefics. or che reeolutxea of ochor feecual guoocions* la cho 
abooaeo oC *ofrofliouo error.* lAm at 7is.i«. la Qtlm 
•Ai^AtM OaiUtm^ Ptimmmt,,̂ . .1 Mmmm MnA T„mi.l,mmm Oiittttm Wummmi 
S B r n » « < f 14 Trntm^nal t . i l w a v CaamaiHi. r H i a — Oeakm* Ito 
Suto-No. ?.) a& a i * (ICC aerved Occ. 4. 19tS) ac lB-17. ; 

aa_afiiUUUKaUada l a Lmtntr K i i « « . e t v ' amm-î  V m>ie«a 

ua&aa. *B7 p.ad BOB lo.c. cir. i993), ths tee eoid: 
Once havlaf eeeepcad a caae fer review, we aoy only 
evortum aa arbieral award whoa it is eheee thac eho 
award Is irrational or fails to draw its aeeoaee free 
ehs l^osod labor eondieiona er IC eaeeods eho 
auchoricy repoeed in arbieraeors toy thooo eondicieno. 
(Cleaeieas oaxcead.l 
* A aoeond notiee, daead Hereh 17. 1993, referrod eo ehe 

Fetorusry l l . 1993 nocice. and ejcplalaod la docail tho propoaed 
coordiaaclea becwoea: di Ravenna and Nsrciai (3) Kaserd and 
Shelby; and. (3) Ruaaell and Senc. 

* Roberc 0. Kama, chairman and neueral ooobor, H. S. 
Cmericic, for eho camar, and Roberc M. Earley, fer the union. 
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»...-.ar;ty 5r.r: ,d cy . : ; .^uld ee . i - i : « . y loJnd 
-a fa;.aw aue.i i rr i r ;* -* - - . . :• -.-tt .t tha eaae 
-arriar. ey .t» . a . «;rit-ane. .-.aa preel.;dad i-aii*" 
' « « i« ^ «foitraeian of a wordinle^L 
-hieh ancempaa... . rrard^naeion -hich le pMvtSwly 
agreed may an.y ea -eoif.,^ i„ «, tgreed ^on-mlHtl. 

Cn Sacamber ». .J9« CSXT aaeitionad ' - r ... 

£• S< f̂̂^ 
af JTU-a peaieion. and CSXT fUad a rebutJal 
diacuaaed below we wiu review the arbi^r«a;- . 2 L ' ^ reeeone 
the deciaion, and remand the proc:e5!5i%""Se'pS?j:i^; 
se'C"o"r: S,";,^"*^'"*"-' f " " " « " c o ^ e ^ n r S e l f i o n * of 

ARCLTUyrS OP TNI PA«TXU 
The partiee raiae tnree ^am laauaai i i 

bound by the proviaiona of Article 'of e i e^M?*?« i?2a«?«-

Agreement; (3) whether tne enangae would lopreoorlv r e ^ S i J ^ h - ^ 
prior 19B1 Agreeaene by re-coordinaeinf e h r n S u w T J J a ^ 
coordinaeed ehere, and J . wheeher ehô chaagoo are Jhe e^SI^h*. 
mey jueeify our overriding Article XVXXX M aa iSodiSelJ^o 5̂1 
propoeed eraaaeetion. ™ x^ooiaenc eo ehe 

Laaa cunain BSVIBa csxr coaeeado chae ics aeBoex mMe. 

merits our roviow ead revereal. The Ohieas do ^ e h a U a a ^ 

enae ehoro is ae reeeea to overtura eho eward. 

. . AftUIaJfVIII Unaiaaa- urv eeaceads chac csxr knewinolv 

yrr^f^^'g**, '** RLA preceduree are eho only^STco oodify eho 
b l S s f i S T S l J ^ s r * • thoreforo. bound toy th. 

m . r e i ? ? L f ? ! ! S ? « . " ^ ' Article XVXXX'O roeoroaeo to tho RlA wae 
S!I2iy-4 5 ! * i l I ! i i ! * P'»»«««<»i«W found la aaav eolleecivo 
g y g ^ f "g*- • « -Pplisd oaly eo oodiflcaciona 
ot Chose previsieos relaeing to ampioyees' races ef oav and werk 
S l i i 2 ; . f fS* fh ir ,^r*"""" i»BinaasaiJro2 ' ? J x T ^ 
??t?^2i2* •••"CV • .las Yart Baafc preceduree would be 
cS i id f i c id T J S I S ^ ? " -iBO involved eho 

af a r ^ i - ^ S I T T T ' ' ^ " • • . ^ " " • . • " h eho railrood's cacegorliaeion 
Smatnif *• ' I ' * ^ r lsar»*a« percalaing ee 
employoo races or work rulea. le argues chac le wes noc 

" include ehe diapueed laagusfo co aeeuro eho uee of 
- r ! ^ t l t l ^•eetiatini thoae proviaieas, boeauoo euch meeeere 
are auto)ecc eo RIA procedurea anyway. 

fl# »«?i!T-°2!!?i!*!?* argaaHacieoo' interpretation Of Article XVXXI focuaea anly on the referenee to RLA procedurea 

4 

E M P L O Y E E S E X H I B I T 20 

P A G E 26 



' i - z t Z t t < * t -.a : J 

tr.i .;r.ar«a ;.-.a Aartt-*--. i "t;rj.-.i:is- v-,̂  
pract^'.raa .- Art.:., <:: t -.; •-- --- "** r^-^w^-raa .- Art.:., <:: * Agraa-fai^^ li^t'l.-.. 
...ae it z.: a-erdi.-.aeiaM ::;,*!!""" 
procedurea, pura-a.-.t • .* i-t.-ariiy granead In j l " 

CSXT aaeerea ;.-.*t .t tr.i .zt predeceaaora have sr.u,-
coordinaeed e.rritjr;.. ..-car ,v,w Yarn Sagfc i ' Sio:,!!:^^'---^ 
..-•authorixad :rar.aact.:.-.a. iaapiee ene mciuaion af ."mi-*r RLA 
.anguage in the i-pif̂ a.-.t.r-.g agreemenc. and wie.loue any obiacei^ 
.'ram •.•T-'. for axa«pia :.-.e WM and BftO eneered ineo an 
i-piamenci.^g egreemene -it.-. •.TV an .Novemeer 3i, i»7» sect •on »t 
if t.-.e agreement coneair.ad t.ia tame reference to the RLA aa doea 
Article XVIIX. SftO and WM aarvad noeice in i f i ] nder Areicia : 
section 4 of Man YarH f̂lCS to expand ehe Coordinated Territory oy 
adding eracJc frea r^reia Bay Railroad. Afeer UTO refused to 
agree eo a new implemeneing agreement, ono wee impoeed by an 
arbieration eomaietae -nder saw tark rv**-! ' 

UM - i ^ - ^ ' i * ' '*'™*f *el«neie Coeee Line Railroad Co«<pany and 
ftH entered nee an implemeneing agreeaenc wieh a predeceeeor 

weoe Peine Rexlreed and the weaeem Rexlw*-/ of Alabaae, purauant 
«̂ • l»B3 Wir Yart BflCB i^Xamenexng agrooaone. TSefieSir^tS! 
CftO and LftM expanded their caordineced ereln epereciens in 
Clncinaaci, Ohio under a i»«4 smm va,b fvy| iBpi,««,eing 
agreeaeac. asa Appendix I. even eheugh chis eeao territory hed 
beea tho eubject of an earlier coordlaaeioa aeeoopllahod under an 
i!J*J!?!*5iSS -"U ^ concainlBf tho RLA ref ereaee. 
ta 199a csrr expaaded coordinated tomcorios ef eho foraer cto 
and seaheard Byscee in Richmond, virgiaia co ineludo erack of eho 
fervor Riehamd. Predericksburg and Poteaee Railrood. Tho 
e][ruA*r!lnn£S."' ^"Vl-'^neiaf sfrsoasnc agaia contained 

Tho uaion responds thac its failura ce lavoko ica riohc eo 
follow UA procedures la eho peee is nec a waiver of that righe 
!52"; I?? ^ e m eoneends ehec in eho inscaaes in««lvin« BftO and 
m, It did nec inveko its RLA bergalaiaf righc boeauoo ehere was 
aa iaeecvoninf XCC doeiaion under whieh cho eeeoad eoerdineeion 
agrooaoac precoodod. In addieien. tĥ t eoaselidacioa involved 
only O.lS alios of rail and five eaployooo. who wore noc eubiece 
ee aigaiCteaac ehaagee. 

. <̂ *<t aloe arfuoo e.hae the arbicracor's doelsiea failed eo 
explaia what 'quid pro qpio* le would rocoivo for relinquiehing 
ies ocacueory righc eo accompiiah coerdiaaelons ehreugh Mew York 
Sash procoAiros. CSrr impiiae thac eho 19SI Agreeaeac weo noe a 

•«*odying tome bergaia toocweon CBXT and UTU in 
which Cho raiireod could »aive iee aeaeueory righc. Raehor, csxT 

eho 19BI Agraamene ae a rofulacory requireaene af 
ehe xcc. 

(no scscss Chac cne Zanguago is clear, elnplo, and 
unaatolfueus. aad ehae tne Areitraeer had no need eo 
'payehelofisa* eho earner • 'teeivaeioa. UTO apoeulaces ehec 
CSXT readily aad knowingly agreed eo Arciele XVXXX bocauao le .lad 
no moaniafful expeeeaeian ..n .Ml ehae ic weuld re-coerdinaea t.ie 
aaae eerrica«y 13 yeara later 

csrr ooincalns cnac -..ie Camaieeeo's eenscrueelen of Areiele 
XVXXX is concrary eo ene tcaeuee. ee "*M *1irtl P^lT ee tne 
c a n C f l n t r B ^ ^ d S C i f t l O n C l t l . i g y a r f a l k t Hmm,m^ a . i l w w rame^Rv 
SQuehem Railway CnmBanv tr.ii -nTirntmra t« l lra*i l 
txamBt ion.-gangrace ;a - r . r . , . tnM r,.m..ymitm ataht* ia>tiiEr.e 
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'SYiiiy.'i. Pinanea Ccr<tt ".'a 3ue-xo JI •— 
•-•i" t.-.e axcLaiva -at•.ci' ' '*--:Ul/iypc^;-^!;,^^?°«^ 
acccrpa.h.n, , ..r.r.aaet.ar. ..^n aa it fMp^SSJ^I^L'" 
providad in ̂ aw t-'tc -=« A. r̂ T-« e**** 

>... . niw \mtH •••it A--srai..g .3 .SXT, the eareiaa MMM 
.-.oe. by agreement, 'tty :r.* raTJiramenta aee By ehe aeleJea^L 
ICC ardar. eapeciaUy -nan t.-.e alternative procedure iJ coJe 
m an egreeaene enae -.aa r.av.r seen reviewed by chJ agSn^ '"'̂  

vrj i^aineama. .-.owever, t.-.ae noehi.ig in e.he atatute or •« 
•;BW YixK aaaa promeita t.ia aarrirt and eho later organiaatiin 
fram volunearily agreeing m a set, ŷ rit i«pi,«,Seing 
agraemene CO e differene meehod af reeelving laeeeers conieraing 
fueure coordineeione of e.le involved lines. 

Ralaeian ea itai xaTmmmm.,̂  arguoo ehOC its 1993 
?«r!f5JI!^?**^"" intended ee bo e aMdifieaclen of ehe 
.9«l Agreenene, but âa a naw coordineexen. roquirias a 
completely new noti.e and a law impleaoatlno effrooaone under 
Arexcle 1, Seecxen « of x«w vark 'ww csxt 3iacelaa. (i) ehae 
ehe eranseeelen covered by t.-.e i»ii Agreeaeac had elreidv been 
eeneuaneced/ (3) ehae. oy lea earao aad by oporac lea ofaaM-^ 
Saaa. ie wee liaieed eo coordineting eho eraia oSoScieni^"^* 
deacribed eherein. and did noe addraee fucuro eraaaaccienei in 
thet eho 19BI Agreeawnt -ould noe ee modified er rovieed W ehe 
prepoood ereneaeeion, but would be auperoodod aad repleeed by e 

Jaw Tnrt nnrjf rmplemenemg Agrooaoac gevor«ia« cha expandod. 
Coordinaeed Terrteory, and, ^il ehae eapleyoos<n[acoroscs would 
aeill bo proeeeeed, bocauao chey would eoaciaua eo roeoivo eha 

*«»«ite under Maa Yart BMII. ae guaraaeood In 

Xa reeponao. UTO citee languapo froa caXT's 19B3 nocieos 
ehae apMars eo eoacradiee eho railroad's arraaac chac eha 1993 
propoeal was aoc incondod ee modify eho IBBI Amoasac. The 
Peftniasy l l , l»fS nociee eeaeed thac ie mam 'aoeossary co reopen 
discussioas of ebo consolidaeed area.* Ths scacsd iacoacioe of 
eho March 11. 1993 aeciee was 'to roopoa ehs e«rooMscs 
coordiaaciat eha oporac ions botwooa Nasard aad Bheltoy, Xoacueky 
I - i - : Jf^**"* •«"«^«» te oporaco aa iadieeeed 
bolowt According eo eho ualoa. ehs osccors •indieaeed 
bolow* woro Chroa prepeeele eo expaaa chd 19B1 Masard-Ooano-
Marcia eoordiaacion.' 

oxBcusBxoM ANS coaosaxoaa 
Uaa ffliniln laylaw- m L.^. PI..^.4« eho xcc eeeereed iee 

auchoricy co roviow arbieral awardo erisiaa frea cha labor 
prococcivo ooadlcioos ehae ehe ageney lapaoos upoa ics approval 
of mergers aad oeher eranaaeeione aabreced wichia 4t o.s.C. 
11341(a). TlM xcc eeaeed ehere thac le would roviow eueh awards 
if Chov lavalva *si«nifieane laeuee oC goaoral loportaaco 
rofscdiaf eto proper ineerpreeaeion at ante labor preeeeeivo 
rsndlcisas.** Xc also aaid thae where chore la ogrogiouo error 
or where tho award fella to draw iee eeeooco froa eha labor 
«sadteiou, ie weiUd reverae an arbitral award.* 

Tho iSMM ef whether t.-.e railroad has beum* icsolf co follow 
RLA preeoduros ia uadereafting ehe ehaafoo ac lasuo lo a 
algBifieaac issue ef general impereaaeo which aorico our review. 

aithibics A and B. UTO's voriCiod eeae 

* 1 : c c 2d ac 7IB. 

' ac 739. 
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••:•:•!_-••:; ••• «.:-crity ts raviaw Areitr.ttr i .«..a..n. Acear2;.-j., .-.tar t.-.a «ppeal 

. A«,g,B v r • ,t-;.l.« Arsitr»ear «arria caneijdad t.iae 
t.-.e carriar r.oeisa -raar iactian • af v.w forw i^..^ i.-iir'ear 
eaeauee the I^p.aT.ntir., Agraam.ne providea ehae fluo'ing -5 
preceduree of ene R:-A affara i.ie -only method for modifyiM'ir 
tKpandmg ehe eoordi.-.atia.-. af fareeo originally agraed -o 
aavari.ng the earritarv aat«aan Kasard and Marcin, XY • Sue 
-irria iid-noe aupport r.ia finding enae the reference to t.ie RLA 
-»a t.-.ae -aani.ig aefara t.ia areieraear. csxT argued, aa le ioaa 
.-.art. t.iae the refaranea ta RLA procedurea in Areicle XViii .̂.na 
t.iae s.iangee in pay and -oraing candieiona muae be negetiaead 
?jrauaat eo che RLA. Bue t.ie railroad claime ehae ehe language 
loee noe meen ehae any furehar modification of ehe implemeneing 
agreement eo earry oue an :CC-auchorited eraneeetien la aubiece 
to RLA rather e.han ICA preceduree. 

Raeher ehan reaeaemg tna procedure under eho law, labor 
bellevee ehat including the aubject language would expreae e.le 
intent to adept a .iew procedure, ehe RLA. raehor than ehe 
cuaeomary procadure under t.ie iCA for inpleaoncing changee 
ariaing oue of an ICC-approved tranaaecien. The uniene argue 
t.iae auch an mcerpreeaeian mattee ehe meet aeneo beeauae aection 
< notiee under ehe RLA muae ee aerved by ehe carrier if le 
prepeeee any changee in raeaa of pay or work rulee, whether auch 
a proviaion le inserted m the impieaontiog egreeaene or net 
Thue. reeeeno UTO, a mere raaaeneblo interprecaclea ef eho 
language is thac ic wee included co make clear la this agreeaenc 
thac a wider seepo wee anviaioned fer tho RLA than la ueually the 
caaa. Labor concludes that tho language is clear, alMle, and 
unaabifueus. 

wo de noc a«reo with the Unions thac cha referoaeo te ehe 
RLA IS froa frea aabiguity. It is noichor inniiaaiiii ner 
unreasonable for cho parcies co aa agraaaent ce rocico cho 
epplieablo lew la tho eontreec. Thus cho locorproeecleo argued 
by caxr aay noc be rojoeced oue of hand. Nsroovor. assualng 
wiehoue docidin« ehae earners and unions aay toy ofroeaeac 
replace cho XCA precoes wieh thac of cha RIA. ehs face ehae 
CoRffross enacted soecioss xi347 and 11341(a) co gevom m cheee 
inscaacoo sugfoscs chae any aablguicy la aa egrooaonc bo reeoived 
in favor of eh« XCA proeees. Ua â -̂ .m a w ew rt, n 
Agiorlean Train ataBaeehera a«e n 49» O.S. 117. (1991). Aay 
agreoawBC by cho parcioo eo deperc froa seceioa ll34T and {taw 

?l»i procodureo eo reeelve meecers ehae would nenully bo 
covered by chooo preceduree ahould ehoroforo be eleerly and 
unaabifuouoly espreesod. Thac is noc eho easo horo. 

Xa loekiaf sc eho evidence aubaiccod by Cho parcleo. we noee 
thac ClM raiiread has pointed eo eercaia eireuaocaacee ee aupporc 
ies peaicioa. caxt totee chat aiailer language had been included 
la feus eehsv iaplotancing agreeaencs. Tho raiiread poincs eo 
cms aa a prseeieo '.-one inu ing over 10 yoars which has never been 
iBCorprseoa by cho reilroade, the unieno or aayeno elee eo uneil 
now aoaa ebac cho RL*; diaplaeas ao eho procedure 
for aadieyiaf ioploaenting agrsemenco co aako ehaages arising oue 
of eraasaccioas approved by the ICC. Tho uaions have ehellanged 
eho rolovaoco of ono of tnoae precedones. toue havo aec produced 
aay precedones whore a proviaion sueh as ehs ons in Areicle XVtlX 
has booa eaployod or ineerpraead eo provide for aedifieaclena for 
aa loploaaaeiaq agreeaenc purauanc co RLA previsieas. 

In anechor artoieraeion case, CH CanBrtttawrniirral--
Ch««ef T„t, mnA tmrnHmmfM r..m, tiim T«A.-g,t«e. tnt, 
.arhtei-.etaa Sevfwl rinance Socket No. 3B9eB (Bub-No. 27), ;:CC 
aerved Ooe. 7, itsS) r««. .r-,...r.̂ f̂,.,̂ immmt.̂ ftj.f̂ , Arbitraeor 
Roberc N. O'Brien addreaaed a aimilar prevision la aa 
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.-p.a-anti.ij tqr**-*--. ' * tr.i -.:* i:tzr*r:zzi zi 
•.aes-otive Cngi-tar* 3-1 »rr.td -..-.ara. »• . - *r.i zr.t ?.'_tx -* '* 
«rr<ad lara. tr.at •-./ :-i-;t -.a :-p:t-anti.ig tgraa«ant rti zz 
aa ^rdartaaan puri-ar.i praeaduraa. I.i iuppore af t.iair 
argumenca eo Areitritrr : ir.tr. zr.e -niar.a eitad t.-.e daciaisn af 
Arbicracor Harria ..i '.*ia aracaading. c arian diaeinguianad 
Harris' award oy tar.atr-.r.? -..-.a .attar'a loldi.ig aa limited eo a 
'•econd ceordinacian zi zr* tame propertiaa.* O'Brien ehan found 
t̂-.ae in the procaadi.ig aefara mm the prepereiae to be 
caordmaeed were liffarar.t Arsitracor C Brian t.ien wene an to 
aay, O'Brien Award at :lat: 

In thia Arbitrator a view, when ehe drafeere 
agreed chet an i-p.amanemg agreement could only be 
clanged m accordance with ehe RLA ehey i.ieended chla 
prohibieion eo apply to maeeere aubject ee bargaining 
under the RLA. They could not heve intended le ee 
affeee ehe ;uriadiceion af the ICC. Ner did ehey have 
the righe to preclude the ICC froa reviewing nergere 
and ceerdlnaeiona aue^ace eo ies :uriedieelen. A new 
eransaccion would be governed by ehe Ineereeeee 
Comnerce Ace. noc tne Railway Labor Aec. 

In aupport of hie eoncluaion. Arbitrator O'Brien cited ehe 
fact ehae CSJCT had nageeiaead aeverel impleaenclng agreeaence 
coneaining eho RLA language and neeed e.hac maay of ehoee 
properciee were aubaaquenely coordinaeed wieheue reeerc ee ehe 
RLA. •Recher*. he noeed. "ehey were eeordineeed in aeeerdance 
wieh ICC preceduree. O'Brien Awerd ac 31. Tho ICC upheld 
Arbicrecor O'Brien'a award. 

tecauae wo conclude chac Arciele XVtXX merely reeieee 
exiscing law. which previdee chac RLA procodureo epply ee 
modifleacieas of raeee of pey aad ruleo (i.e., aaccers whieh ere 
oucslds eho ocopo ef modi f leae ion eo CBA'e whieh eaa bo made by 
an inploaMaciaf agreeaenc). wo need nec address caiT's assorciea 
ehae ehis ersnsaccioa werraacs a naw iayleaoBCtna afrooaenc 
racher chaa aedifieaclen of eho 19B1 Agrieasnc. Nor nood wo 
resolve cha issue ef wheeher eho parcies ce aa lavlaaoaciaf 
agrooaoac. by aucual eonaone, aay eupplssc lauXasfeJiafik 
procodureo wicb RLA preceduree ee govern asccsrs ehae echorwiee 
would bo eevored by eho laa Ynrfc nnr> procedures. Plaally, wo 
need nec eoosidor wheeher wo may or ehould override cho 
previsieas ef sucb aa agreeaenc pursuaac ce ehe previsieas of 
eoccioa 4B O.a.C. 11331(a) er 49 O.S.C. 11347.'* 

Mo Clad ebac eho arbieraeer ceaaicead egrof louo error ia 
flndiaf chat CSXT was bound eo effecc che eeordiaaciea ec laeue 
by reoereiaf ce cho RZA ae e reeule of eho provisions ef Areicle 
XVXXX. Aeeesdiafly, wo veceee eho erbicrscor's eward aad remand 
tho preeoodiaf ce tho pertiee te coneinue cho inpleaoncing 
preeoss ia oecerdanee with Article X. Seceioa 4 of the Yarn 
Ittk ceodieleaa through further negeciacloas er arbicraeion eo 
rsacb a nev iaplsaenemg agreeaenc. 

The courc in uoihutiaaauaLJasaaaiiaJaaiaaaisju 
BSB P.3d 444 ach Cir, iJi9), hold ehec perclee eo an 

impleaonciat egreeaene under eould agree ee follow 
RLA procedures for any modifleaeions ee an inpleaoncing agreemenc 
and ehae ebe XCC lacked auchoricy eo override such aa agreeaenc 
The. courc. however, baaed ica conclusions on Imrtiarhfma nf BYi 
rmrmmt, n tgg- ISO P 2d 542 O.C. CIS. 19B9) (holding ehae ehe 
ICC iaekad euchoricy to modify clA's), which wes aubsequenely 
overcumod by ehe Supreme Coure. wwrfaih a s. sv ca. v. Aa. 
T r . f Bfaeeehar . tmm n «»» U.S. 117 (1991). 

EMPLOYEES' EXHIBIT 20 
PAGE 30 



a -e • ::z 
T>-ia ieciaitn -:t t.^r.i.ztr.z.y affaet ait.itr - - i 

;-a..ty zi t.ia .i.-an .•.rtr.-,-t aiargy aaraer/aeian " 

I'm ta arflBMa 
The deciaian tr.i <<ard ;f Aroieraeor Robert 3 Harria •« 

•--acatad. T.he procaadi.ig la ra-andad to t.ie pereiee for furcilr 
procaadings in acearsanea »iti aur fi.idinga. »fc.̂w» 

2. A c.apy of t.iia iaciaian wii: be aarvad on Aroicraeor 
Satert 3. .^arria. 

3 Thia deeiaien la affective an tne aervice date. 

By the Beard, Chairr . Morgan, '/ice Chelraaa Siaaons, and 
Camaiaaioner Owen. 

'/emen A. wiixx 
Secretary 
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a "̂̂  SERVICE DATt. HZY is. 1997 

SL-Rf ACE TRANS?ORTAnON BOARD' 

DECISION 

Fmaiwa Oocaac No 2S905 (Sub-Ne. 27) 

CSX CORTORAnON-COhOTlOL-CHESSB SYSTEM. INC 
AND 

SEABOARD COAST UNE INDUSTRIES. INC. £TAL 
' A/ftnrwoe Review) 

July 1. IPST 

awaosiarveSnipwrtaT, 19*5 ' * " ' ' ' ' " • ^ ««wnin«| tha tCCi 

BACXOIOUND 

Tfisw f 1 a lee (CSim „ , ^ ^ n, 

^!!!^A^^E^^^*'^''''^^^<^DaekUhart 

•IW11 >t i j t j . - r ^ » « t t i ^ ! ^ T ^ ^ « ^ p « ^ t — w i p a 4 > J» 

•MSIuaivMnararBAHa^nHy. with 

f J ^ ^ ^ ^ ' ^ * f . " « ^ » ^ ( » o ^ See iae204 ( fcx t )3 ls ICCTAXSTT* * 

by*eICCTA. T l i a < . b S r r C S , ^ 2 j f a r L ! ! ? l ! L ^ ^ 
'MMiy i. i 9MI aad » a ^ a i Z Z T ^ S ? - — ^ - ^ ^ As «CC pner m 
IJJM «M I UXr. T l w » Z ! T . ^ T ! - * y ? J'—*«*ss pmiasi te 49 u.$ C 

a teem fci^^^iZ rflT,!!^J^sSuuilSr ' ^ " ^ 

PMss«.teaM«4iU.s.c i^^r^aaahtaammMaamtiivTTSia. 

t ^ t i t m i ^ „. „ " ' ' \ ^ ' ^ ^ 7ZB (I9B7X seSMMhr fcae*^ aa A . /• . o 

— » « - — — — " ^ — - ^ u l n i i M i i M i i - - - ^ - - - — r -

r T i T a S i Z ' ^ ^ ' - ^ " ^ ^ 2 'Uremia tag aaadieaaa at thm mnamt.*^. .^. ' • - —«—^ w eiswu) aai — 

'^'^•'*»>>^^thattat,4ttmoanalorteittaatemntemm!m^ ^''S 
It. < 

tconnnuad ) -.^ s . 



••nanec Doc«»( No ;!9n< <,p.v,, .• 

^ S . ' r . r " ' " " of coute,,.* sartammc ,.r«-em, 

employe, raeaiv, comp«ft«u.v. a.,p,K.m«« and dumiiiai b««f,u fo, up ,o 6 v.!^ 

.«.-or?cc':!SX'̂ ^̂ ^̂ ^ 
propoK-c .0 cootOtnti* « « opamion. ««. maa. r . ^ S L S ^ l ovJrTL ' ' 
O.imet.. Ud mff«ia« senary nnm mam new d,«ncL All . B « W Z ^ 
.n Uja nav, E.«a« 0.«,« w«. » b. place undar CSX?. J S ^ J T I ^ J ^ T L E cZ '̂n"! 
tha fonnar Balnaskt * Ohio Raiiraad Company (.naa. T1«« WM «, b. a n^ ^ , of fiv, ' 
ponooni. On Jaauaty 10.1994. CSXT mvad a neoee on UTU aad BU oTu . n ^ . r , -
•nplaauai tiw laSer ehMiaa laMar f/tw Yotk Ooeh ">«««'oi» to 

Tha Uniem leftaâ  te aaraoaata m ihm w — . / . 
t^onaarr-l - - . ^ t ) » . Z r ^ ' 2 n S l 
bacauaa (hay weuld vtelaMoanafCBAa.' Unable le aaaa^T-WT^ZJlTI 
^NtwrorkOaU T T a ^ w T ^ ^ I u S T M 
OBna..«uadhuaww,on™4.T$9J. 

'niaafbtaanrniiadihabshadiunadietienie vSr-M>a.iiHiU«^ ^ . 

' " ' * ' " 1 l l i b U S . ' * ( f l f r « < l f c M S l t a a « i l t M i ' I M U n n n , 

"^orrta-a- tema ta am caaeSSLl^cflSm^^ 

:2sv's5?sr.rî ^ 

orii aacaada the awhamy npoaal u wsimion bv 
oouoad.) 

I af law aid policy. laeludtsB "W" Mvelvw| uuaipntaiioe ofiha 
• '**'"**''»"«»w««P«ssniewndaidefwrwewaeBieBnaiafera 

. - y •»* •toiauBwee of a nguismy asuM tmt at eendiiiem 

Alrw^bm.». C4I, MS f M S54,5«2 (D C. Cii. o 

. . . . . . . ^ * ' T ^ * ! r * * * ' * ' * ' * * * ^ fiwMT ^ 
/ ' ^ ' ^ ' ^ "̂ ŷ - o f ^ d m mttmnit ta ihaaa pravweni. 5 

w f ^ i ^ * * * ' ^ ''"^'' ^•''"•*^'««-WF.JdlOB(O.C.Cif. I993)(«£4); S 
yorroiheweture Ammcea Trmm D»pe,chm. 499 U.S. 117 (1991); and Ammeon Tram ?< 
OapatehinAsteaatteeti./.CC. 26 f 3d I I37(O.C. Cir. im)(ATDA). * 

'J^y"^ ' ^ J H ^ *« (I) CSXT .mpragorty baaad tha changa. on . .uee.u.on of | 
2 ^ 2 ^ «P«'fl- "Avrtuai dae»ea iad (2) tha chantts canno. > ^ 

babaiad 00 aay ofthetiiB«acoe«u«spn,y.dmtt>aiueeaweB of dacwona bacauaa thoia 
daciiiooi ara tee oid. Thaaa itaaa ut not involvad m thu dauiien. U 

2 S < 



•n»ne« Doekti No liOCj j.^j. 

oparauonol .ffieiMcy SuMaqu.niiv M» :CC S :fc<i,on *M xfr.rmtd ,n Lm.to T.on.ni,.,., 
i,mo<»» 5T». lOIFJd lOJOJC C.r »9''i '"onwianji 

order- i i i ^ i l l i f i t J t r ^ '-V ^ tha. w. . ,„pp„m„^ 
Z ! ^ ^ C. 1; J I ? rwiumAi CSXT to tubmit quanarly rcponi u to i n th. 

public nmpenaaenjMnafiia 'umaoiy rztiaao^ by u>a nnaacuon: and (2)«» J I L J 
*mchthoubana f iahav .OnNov«„o . r6 . i m . C S ^ Z ^ T o ^ , , l i , , 
I mon* petiuon lot t luppimianial orew "wottnoit lo .ne 

On Dacambar 31.199*. th* Umons filad « motion to ru. a r«olv to CSXT'j r«>tv tmt 

DISCUSSION AND CONCLUSIONS 

p a Umear paonee fer a wpptaBaatal Older a meie pioparty eenaouaS u a patltlon to 
r«pan thu adamaanovrty anal manar W. may rwipan «,d wv,* ««h daciaon. bWJI ! 
maiwal anor. rhangad cucuawaacaa ot nra .vidawca. Tha Unieoa urge ua te bMin «laptrtu 
pracaadiaB w raeeanaa the laaw ef wtmha the public banailtt ef tha tranaacuon an actualK 
beutgieahsad: thv 

«« -« -« -^ l a ^ ^ ^ ^ ^ 

^ baaafha fteoi,haprepe.ad 
I O i l " " 

AaasMSbydMlCCiaiii 
(iliaapiau-i:xtha 

isttsissoNbsibiedH 
MS» 

h . r . n . . ^ - ^ ^ "WW rwuiiito is, is"^ ^>»ha»#ais a«!k..'ncy 

'^f,"^' ̂  " " ' • ^ • ^ - ' • i * »»y f̂ Heieaay warn >̂ i'd baaaaiiasaMalBHMisaaaellaaihafBdioal(,ti^«/,.l)y, 

aernar'tecaiiefMivei. Tliis ia a puSlia 
It raitt)s m leSM'.iS ISM h ' siippsn MS 

The isvmgf reahasS by i SXr ess ,« atpecMi IS Be 
efthepwaanceot omsauii-.n Wharaihe 

hr pncv eoauaadtaea ueemgi-l ive. ragulatMR 4 
BeeadaieMaaaRrailaaaSuirw<<iacrav-<e. Merar^. 
•S \ewe toma would aiaMe CSXT to u ^ - c i r.,.'f.c z-i 
•I caROT 10 lowaria raw fer tha larnee it v^evidik M « 
farthitaaianna. WhUe tht nalioeS ifaanSy t^nefla Aom 
mat tas public 

•* On Aprtl a i m . tha Umonaftlad an aartiarpaonon fora-nip l̂amamal order- S 
" T J ' ' » < = S X T , .mplanuetaaen of tha labor ehantat m tha na- S - ^ • " " r . - " il < • w. <m M i a i g a i in i n * n«w " 

taaam PwncL OB Ocwber J . IW. thaLnionafiladanooeaofwithdnwalofthatpatmon * 

' ^•««U not eeaadif the Cmena rtpiy 10 c s x r I raply Undar 49 CFR noa 13(c). '"̂  
raphaate rapliaa aie piehibi'eS. Thu prohibiuon may ba waved usee a ihewina of eood eauia. 
but tha Unieot have oenhewmeed cauaa har. battuia they heve net anpiainaS why lha g 
iddinonalarrsaaaJeeukl aei heve bar, wbmmadmihaifoniBtolpaooen. Meieevar.ihK > -
Lnioni' reply manly offim fttfthar ariumcm m luppen ofiu peitnen thai wa impoM a rtpemni O ^ 
raquutnaai on CSXT. t j r̂ j 

' 'Ji a . 



Financr DoeicK No :J905 S^S-NC •• 
Tha Umont hav. not ttttr-.stti. -.owevw •« .,mi„m .>. . 

* a . aionaou, u rnard, .«a.ncv On« , ,a i„ ra^ io^r '^^^^^ '^^' 

TTtufc th«, p«„,«, „ ^ u i ^ ^ * 'CC s eoncluaion, w.r. 

Thu daeuioe wiii not iifmiieaniiy tfftet ciUMr tha auaiirv ,1.- w _ 
'Jia eonjarviuon of cn^iy rwowtaa. ^ «vironm«,. or 

// II ordtrtO: 

1 Th«Umoarp«,Bo« for a nippiamaital onlar u dewed. 

2 'HusdacuMeutAiKiiveoaiiidataefiarvice. 

By tha Beaid. Chaimai Morsae aod Vice ChaawM Owaa. 

Vamen A. Wiiiia 
Saciaiary 
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t-VITEO niANSr L^ON t SL-Rf ACE TRA.VSR 80 
<itttmim tM tu oc Mtl U2S 

UNTTID TtA.VS«)rrAnON UNIOW 
and Bratharheed af Leeeewttve 

Enftnaara. PwiUenate, 

SUVACI tlANSPOrrATION BOAU) 
and Uaited Suiaa *i , 

Railway Leber Eaacwtivaa' AiaariaUaî  
M ai. Iniatvanon. 

.Ne. t^mt 

Uaitad Sutaa Court of appaala. 
Oiaihtt of Cohimbie Cireutt. 

Ariued Pah 4. I9ST. 
March 21. iNT. 

Kailrooi uoiaas paottaaad far i 
ordar of the SufflMe TnniriiiniiliiB Board 
' " f - ' — f i f n f iiniiiii i iiiiiu _ 

Urtef iwilfdiBii afl 
Ilis Court afA^ 

ehse i U m L e a h m T ^ Chlml Judgt, bsM 
• af iBWia (hat are i 

I te aAaaiacs M mines I 
I hf the latomtet i 

aco. tmi (» 
\ thaa thaafsa pwpwad by n » 

te I 
apprmad by the 
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bor-protacQva eendioona on -Jt* Tanaaccon 
to inaur. a fair arrvttam.nt -Ĵ at w,il ufa-
luard intaraat of adv.naiy uTaetad tmploy. 
raa. « US.C.a9S4 Ed.i • iiJaT 

2. Conunarce MSi.7 
Samonty provuiona of eoUacQva bar-

gauunff agraaaent (CBAJ ara not wttAu, cha 
compaae of "nshta. pnvUagw. and benefltt" 
protected aheatutely by staute tnm pewv 
of InterMaM Comaiarea ComBuaawa <ICO 
to abrofau eertaia tama of collective bar> 
nuuaf ageaauat <CBA) ai neeaeaary ce 
tffactuau an ICC-appravad raiiread eenaotf-
daoea. 49 U.S.C.(19»« Ed.) i 11347. 

Saa publicaeae Word, aad fhrtam 
lor oitmr judiual coiiaavcaant aad daf-
nioom. 

Evidaaaa (uppartad arbiowor'a IWtaal 
(Indinc that nilreed'a abrofatien of terma of 
aioattaf coUotdve barfauunf afreaoeate 
'CBAa). ia ordar te merfo aapareie tantomy 
reatara of fomr nilreeds into aag 
ity Uat fer inahum aad tniaaMa fer 

TtS dlsMt^ was naoaaaary te 
I approiad by the Ia> 

KICO. 

On Patitiaa for Revtew of aa Ordar of the 
SuifMe Truapertatiea Boai« 

wmam 0. Maheaay. WtaMagten. DC. ar̂  
sued the eauas fer petMonera. with whom 
Joha OIB. Clafa» Jr. tmi Rlahwd S. Edat. 
maa wore aa the bria*. 

LouiB Mathal V, Aoemey. SurfMO TTHW. 
partaoas BaarC WasUagtea. DC. argued 
tbsasBBS fernaaaaaama. with whom Henri 
P. Rush, QesatBl faonail. waa on the bnet 
Jaha J. remato, ttt ted Robart J. Wi«g«i. 

UX OaasftaMnt of Juaaee. ao-

I H Jahssar. arguad che eauae and 
nai ths brM fer istsrveoer CSX Tranapor. 
iatiea.lBS. 

J d e n S. BarHa. Mark E. Mania. Robert 
W Blaaahatte. Waahiagtoa. OC. and Kao-
nath P. Kolaoa. Viaana. VA. ware oa the 
bnef ter amicua curiae Aaaociaoon of Anan-
caa Redieedfr 

B.for.: EDWARDS. ChiafJuda. 
HENDERSON and ROGERS. C«uit 
Judgaa. 

^Cjuuon^or Cha Court mad by C W j , ^ 

HARRY T. EDWARDS. Chief Jud,* 
TT««»Mae arum out of an .ffort by e g 

"*»Pw«aaa. Ine. ( " C S m co unpitm^ 
an appraved mergor of opanoona of porno* 
of four femar rwlreada mco a naw. jomaa. 
<ittad rail diatrtaL In M doing. CSCT 
»o««bt to abregBte cetrca of anaong 
r * •fiSBmenu (-CBAa') « ». 

V^*^ •«w>nty roatan h*m 
former ratlwaya une tingia taniorty IMU 

for inguaari aad maraea for tha tsoie 
te plaae che ampleyam of ch. 
(BaOFtat under one CBA. CSXT 

we*td namea oe tho Unitad Tnaapertaam 
Uaiae CUTin and the Brotherhood of U 
^omathm Eagtaean ("BLE") (jointly, -ui^ 
loea") ot ha iaeaat te '~^Hart tha varam 

llMrtais. Aftar nagotiaaeaa be-
teeas CSXT aad the umem feilad ta produM 
*• •psBawaa Impfementing cha pnputad 
thaagaa. the dfeguie was rafarrod ca tfbitr»' 
tiaa. Uw arMtrBMr ruled la fevor of CS.XT. 
holdiag that the prapaaad changea ara nte*. 
ury te affewiflte a tnnaaraon appre« ad by 
the IntaratsM CommorM CommiHae 
("ICC^: beoover. in light of thu court* 
dadaiaa ia Rmilamt Labor tateemn** .4j«a 
u Unilad Sletta ST P2d IOR Sla iDCCir. 
199B) (^aewKiawi. the arbimar nttrsH 
tor the ComauaaMB the quaehaa whMha 
CSXTa prnpnaad chaagOB uadarraina -rtnu, 
pnvilagBfc aad beaofts'' pietactad b> 4t 
U.S.C. t nut tnd the (»<aliad 'S'tf > >^ 
Doeir rulea.' Saa .Vm Yorh Doek It^.-iJ*-
trot-Bmehlrt f. Oul rrmiiwl. 360 1 CC. 
W. aff'd tab neat, .Wtw Yoi* Dock Hi '• 
i'nuad 5(etaa SOB F2d SI (2d C^l/^* 
(Va* Ko>* OetbX 

Seeiae 1U4T iaearverataa tha prourtiM* 
of tha Rail PamiBga Sarviea Act. ^ >-
I SdB. whiah providae chê  la tmuacuM. 
(auch M rathmy eonaelidaiiaoai apprô '̂  
cheCenuBuaia^ 

protective arrangamaflU thall inciuda 
tuch previeBa aa may ba nacmarv '« 
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Ciuat !«• r M r4U o c . Clr i«tT| 

:ft. prMarvaooR of nghta. pnv\J.g«. 
ind Oana/lu jndar esaung iroJacav. 
regaining agrMmanu 

K>«rvar. 'Ji* Suprwna-Court and chu eourt 
-f.t Ttta* It cl.ar that ih. ICC may ahro-
fill c*rMn tarma of a CBA tt naemaary co 
iiTrctuau an ICC-apprwad cranaMtioa 5M 

•̂jrrbUi a W R^ Co. V. AnianMa Traxn 
D'SpoteHart A»t\ m U S. U7. l?7-aR Ul 
iCu UM. U62-0, U3 L.Ed.2d 9S (1991) 
J ipauhtrtj; .Amarwon Trntn Dupaaehrr* 
\n -»tl. ICC. ta F 3d US7, U63-M (DCCir. 

'ATDA): Ex*euhv*a SS7 F2d at S14. 
Th* quMOona at laaua hara ara (1) whether 
fitablwhad ianwrity provuieoa are withta 
'.h* catagory of inieraatt that ara atbjan te 
ibrogaaon. and. if M, (2) whathar the 
ciaagw propoaad by CSXT are iKaiaary co 
tiTKniaca cha eonaeUdaaon of railway oparfr 
uona Chat had baae appro»ad by ibe XC. 
Til* ComimaaMo anawerad aOrmaovely co 
rich of cheae quaaoona. aad we caa And no 
rmr in che aganeyi judgmea'. 

Tha pnnnpBl diaputa la thia erne a ovar 
th. maaouig of "righta. prwUegBB. aad bane* 
flea.' for cha pBf«M agrae chat aay ampiey-
mant amngamant maaiiin this <*t%̂ ttffs ia 
Uly prNanad. ia«e for -HlfffrHnw 
tchiavad chrough eaUaeilve bargabiiag. The 
Commuaion held that the tarm itghtB, pnv-
irgM. and baneflta' mmna cbo 'to railed iaai* 
itntt ot amptoymanc or fringe baaafta' 
ud dom not indude leepe ar woiflnty prowW 
iiona." CSX Coi»-Coe«ml Citaana Spa. 
Inc. and Srabaard Coam Liaa /adaa. lac. 
finance Dochet Ne. 

'Vo\-. a. i9aa) ic 
Tilted IB JoiM 
jfht of che 
and the judfeW 
« • eaa Sad ae baais le 
>'on i hnliisgaathia 

furthacmark ths 
A uphaMtag ths 
CSXT. 

(Sida-He. 2D 

("JA") 
1. 

Ia 

them. 
theComnu*> 

did net .rr 
that 

ca 
' Tilt ICC II liM pmiriiiir m tht SuHat* 

'iniaonauon Saafd ( STS") Ubcma Itnit-
"V I. IM.. lha inwnuM CMMMR* hct 

'CA ) WM MWfldid by Ik. ICC TtrmiMiioii 
*ci ilwraa* irtittlttrtitf til af ih. ICC i rtmun. 
rf functienf lo itw rr». Sm auB L Ne. lOC 
H 10. $ui MJ (IM5). A MMnp CIMM .n in* 
rcrminMion A^t « 204. .nwiaei UIM matur* 

"27 
»fr.«uau an ICC-approv.d eanaeiidaDoe. 
Th. ICC found chat "marguig ch. Mparace 
iamonty rotun into ona will produca raal 
•fBoancy banaflu." ua td u ll 'vpnniad in 
•iJi. 236. thua malGsg claar cha nana be-
:wmn ch. propoaad ehangw and tiia .Obetu-
*noe of aa apprevod (noaaeuaa found to be 
Jl tha public mu 

tha petition for On cha record tt haad. 
review muat ba denied. 

L Bacsoantrm 
CSXT. a maiar ml eamar. ia the preduct 

of vinouB railroad ourvira. att approved by 
the ICC CSXT had lU genaau in the 
ICCa 19S0 rliOaitB autheiittig CSX Corpe. 
ratioa co eontrot ewe raiiraad holding eempe. 
-USB. Sra CSX Cor»-Coei»e*-C»«»aia 
Spa. Inc aad Siabtmrd Coam Line Indaa, 
Inc. m LC.C. SU (19a0) (CSX ConttoCl. 
Oer cuBB. tha npmaihiiM of tha mlioad 
tufamdianm of ChmM Syamm, Iaa. cChaa. 
me-) tad Seaheard Coeet U M ladiutnaa. 
Ine. ("SCLD emo marwai togBihar ind. 

CSXT. CSXT hm 

of tha 

csrr 
rail-foram throughaut I 

roods that today < 

TWa caaa irtam out of an attempt by 
CSXT to eonaebdam trma oparatieM, work-
foreaa. aad facilitiM oa pertUM of four for­
mer railrDadi tha tiltliaura aad Ohfe RaO-
roBdCBAO"). Wammn Marylaad Ralhmy 
("WIT). CTimapmlia aad OUe Raihmy 
("CAO"). aad Riahmead. Predoriataburg aad 
Potomac Raihmy (*W4n. laxaaa,CSXt 
iomdad to eemhtae traio oparaaeM. work-
foreaa. and fecriMm oa the cmtera porOoa of 
the former BaO with eontigueua porcioea of 
che fomar RP4P. WM. aad C*0 ta eraau 
the Eaatam BAD ConaaHdatad Diatnet. 
CSXT propmad ce piam aU of cha traia aew 
tmpioyam worldag ia the nev, eoMolidaced 
(lutnet on merged laaianty roatata. with one 

•nwna Mart ftaaary I. I««a mS rawiaut i* 
(M tattiti*4 by tta ICA It It MMMd *ft tamnO-
ivMic W«. itaiafMa. wtU raft, ta tha ra-
tnwfieiMm ICA Wtnaitiiiaill tl}4lit)tiid 
11 itt et tht ICA tm* eomiauta br Uw ICC 
Tcrmtnaiion Act. bw wart rtmiwbti.a. i iipM 
u>tiv tttt ll)2l(t>md UJja. 
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ut for tnguiam and * itparau .3t for 
Tairunaa 

At tha um* wt[*n th. duputao propotau 
*.r . advanced. CSXT had CBA* »"ii> tn. 
LTU and BLE covering each of '-Jt* former 
railroada conauniang tha new ouanet. Th. 
samonty nilM m tha CBA for «ach raiir^ 
f.n.rally rM̂ umd that work in that ga*-
graphic r«gson ba parfomad by .mpioyM. 
with ianionty nghu under that agrMmenL 
Und.r CSXT* propoaad implamantaaon plaa 
for ica conaolidation of opwaaona m tha 
Eaaum BAO Diatnet. CSXT couid uaa any 
tngUMar or crauuBaa to staff a ona 
chroughout the conaolidatad duanct. regard-
Ima of whether che temtory wm within tha 
boundanm of cha employee a railroad prior 
to eonaoiidaaon. 

On Januar:' 10. 19M. punuant to Comau-
sion-mandatad procadurm undar laetioa 4 of 
che .Vnr Yorli Ooeh rulea. Me .Vne Yor̂  
Ooeh. 360 I.C.C. tt TT. CSXT mrvod notiea 
on che uawna of ita intam to eonaobdaie 
vanoua mniettty diatnctt of ita aflUiate cam­
era. ITie umona rehiBBd co negotuia an 
implamanting agrsamaot eoBcamiag thaaa 
ehaagsa. BirsuBB ths uaiene and CSXT 
eould not reach as agreamant. che mattar 
WM raferred ta arbilntieB m raquired by 
section 4 of the .Vew York Doek rulea, aw 
.Vnr York Dodi. 360 I.C.C. « TS. 

A nautral arbitratar found (I) that the 
coordination pmpmad by CSXT was linked 
eo aa ICC-appi««ed tranaactioa; (2) that 
.Vne York Doth aibttreOae WM net barred 
by tha carma of pitar uapianMnong agrae-
menu chat made laferaam to Railway Labor 
Act ("RLA") hirgaiBinr. (2) (hat CSXT had 
shown chat medUkaaaa of aaatiag CBAa 
WM aacaaaaiy: aaS (4) that the propoaad 
chaagm to cha asfeSsg CBAa could be made, 
providad. M raqaiwd by tacaon 2 of .Vne 
Yorh Oaak nfes impfemanang *9 USC. 
I lUST. they at aat undamune protected 
"rtghlB. teMtmi Md banefta.- S** UTU 
*. CSX Tmmrpi. Int. (Apr. 21. 1996) 
(O'Sriaa. A/b.X i ipmitad le Suppiemental 
Appeadis ("SX") 41S. The arbitrator, m 
light of chu courta daaama in £tieutiv*c 
907 F.2d̂ tt 814 (Iwvuig for tha Commuaion 
to datarmiaa la the Amt uutaam tha scope of 
protactad 'righta. pnvilagaa. Md beneflu"). 

-.served for the Commasion -jn lu,,-^ 
*ft*tn.r CSXTs propoaad cftangw -a ,^ 
CBAa andermine proeacied nght*. pn»v 
•gM. lAd b.nafltt." Si* LTV •> 
Tramp.. Inc. (Apr. 21. 1996) 'O'Bnen. Aft)k 
'rpnnt*d in 413. 

The umona peotwned the Commiacon ta 
rmew and reveree the arbtcracor's dMuwa, 
t** Pratwn of UTU and BLE. CSX Corp.̂  
C<mtni—Ck*itta Systenv fac. and Stabeart 
Coaat Lint /ade*. Inc. Finanee Ooeket .Vo 
28906 (Sub-No. 2T) (June 9. 1996). ftpnnui 
m JA. 31 while CSXT requMted tha Cora-
miaaue ta uphold the arbitrator's Anduip 
tad. tothar. to Oad that CSXTs prepomd 
ehangm ta the CBAa did not undermiae pi«. 
ceetad "rlghta. pttvilBgaa. and benefita.' tte 
Petitian of CSXT. CSXT^Bhd. of Locome. 
nvc Cnt'n end United Tmnan Union, FU 
naam Deefctt No. 28906 (Su^Ne. 27) iJnat 
9.1996). iiy iS m JA. 7. 

Tha Cemmuaiaa ruled la favor of CSXT. 
See CommiMiee dacieie,̂  rtpnnttd m JX 
224-41. FITK, the ICCwataiaad che arb̂  
tntac'a flading thst CSJCTa propoaad cocr-
dinadas of traSi npaNtSina ia tha new. eoe-
soUdBiBd BAO Eeatsra Diaotet wm linked 
te tCC-tpprowed mergar aad eoatrol enn*' 
aetiees. See l i at I, rvprmmd m JX 231. 
Second, che Commusiee upheld the arbitm-
tor'a Oadkig that prtor ifflplamenuag agree-
menu af CSXT de net requira thtt CSXT 
ircnmpllab tha ceetdiBatien tt uaua hen 
thraugh RaiKmy Lahar Act cRLA") bar­
gaiaiag procBdmea. m CSXTs propoeed 
chaagM iavohre a diflbrtM (ka. grtaiari ter­
ritory thw thm te which che pnor agrte-
menu appliad. Sm lA tt 10-12. >vprtiued 
in J X 73a4a. The Commiaawn alao found 
thm appiyiag .Vne ITor* Doek rulw m th* 
inatam cam eowpocm wWh the partiw pr̂ or 
impieauntiag agraamenta. On several occa-
swna« CSXT hm conaolidaiad aperaoont 
withia che cerrttery of che former railroada 
and. wtilMBt objactiea from the ontoiu. 
pttad Afew Kof* OeSk nilaa. Sec id. Thud, 
che ComiBiBMB found thtt CSXTs propomd 
chaagm c» saaiacity nghu m eacabiiahed by 
CBAs warn nuamafy u eflbctuau tha ICC-
approvad tnaaactian. The ICC alao fouod 
thst CSXTB prapmad ehangm *r* not * 
devwB to nuater wealth from the rmployitt 
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LOTTED TRA.VSP I'NION 
iiitm it* tJ4 

•J -Jt* railroad, and thtt th. m»rgi,-.g oi -ji* 
.eotrtta samoncy dutncu wui proouc 
irflcuney banaflta. S i * id. it 13 TVfinua 

J X 23S. FinaUy. ch. ICC j.ttrmir.eo 
•JM CSXTs propoaed ehangm ao not .n-
.oive 'nghta. pnv\ietaa, md b.n.fltt" tnat 
if. procaetad by 49 C S C ^ U34T and sac-
aon 2 3f th. .Vn» York Doek num. Th* 
Commuaion noted thtt Ttgtica. pnviJ.g«a. 
uiO b.n.flu' Jieluda oniy 'the inadeoca of 
«mpioyment ancillary cmolumenca or Ihnga 

.̂neflca." 5 M td tt U . rtprmtad m JA. 
ST 'Pie Coraauaaion eoneludad thtt che 
CBA provuiona u uaua m chu caaa do not 
fall within cha protected 'nghca. pnvilagaa. 
or banaflta. " u thay involve scope and se­
nionty ehangm of tha type thtt conauuntiy 
have been modifled in tha paK to eonnacuoo 
vici, eonaolidatieaa See id. « 13. nrprifUed 
in JX23S. 

On January 4. 199S. the STB denied tha 
umona' patitioa for aa admtnutraove suy 
The umona Chen lOed a paoDoa for review m 
chu court 

1429 • SURFACE TRANSP BO. 
'U oc Clr ttni 

'•r* Commuaion may modify CBAi aa n*c*f 
54ry to .ffwrtaau cov.red craoaacoona: 

Th. scatuM cl.arly mandaua that "nghta. 
prw Ĵegaa. and beneflu" afforded .mpwy. 
*M under Muong CBAa ba prnarvwl. 
I ftima. howevw, r'.ry word ointry CBA 
ver* chought co wtabliah a nghb pnvuega. 
ir b.n.flt for labor—an obvx)ualy abaurd 
propoaiooiv—f 566 (and hence ! 11347) 
io*a seam to eonumplaw thtt che ICC 
•nay modify a CBA. 

!<i u 814 (footaotm omitted). Subaequentiy. 
J) ATDA. the court eonatruad fcacuciiec aa 
Molding chtt "eercau eoncractual provuiona." 
<-*. choee treading upon aay nghta. pnv,-
.gm. or beneflu in a CBA. 'tr* uBmutable.' 
2 S F 3 d t t l i a L 

In cilia caaa, we (tea two maia isaiim il) 
*tiacjur CSXTa propeeed senionty ehangm 
nvorva tame of a CBA thtt an shuldad 
abaolutely from che ICCt abregaam author-
cy and. if nec (2) wtiather che propoead 

ehangm are *naeaaaary* to .flbctuua aa 
tCC-

(L AHALXtm 

Tha Supnme Court h « made deer thai, 
to efraetuBM aa ICC-approved traoaeeaoa. 
49 U.S.C. } U34Ua) (19M) allowa for che 
abrogation of tarma ui a C B X 5w Ou-
putcHer*. 49B {5S. tt 12T-A U l S.Ct tt 
1162-62.' In Chis courta fzecumec deo-
iioB. howaver. ee pouued out thtt 'I U347 
[iavolvug employee protective amagemenu 
in cnnaaetwoe uvotvlng rail ouTMn') on lU 
face providm mere, aet leaa, genaroua labor 
preteetioB chaa dem I ILMUal.* 9S7 F.2d 
u 814. ThuB. cha eourt fauad that with 
respect CO tranaaeiieea eevared by sectioa 
11347, the ComssmiBa may noc modify a 
CBA wiBy-Biay." Id. Mnnathalam. che Etec-
vtiem dedaiaa is dssr ia reeegnuuig thtt 

llMlla) iitiiCti. m >«Wvam otn. 
I ta apecwed rmwnliiliiiiie 4 
a taimmi lew* ana fm* aU 

Mlwr law. iiwlirflag Suti and mwuc<p.l law m 
watary ta IM (ii) canr ota itt* iruuKuon. 
49 u s e. I Il}4l(.t(l«a4>. 

) In ilwir bneh. iht umont tita cuflirfM ihat. 
un*(T pmieut iinalenwmini aflTwmtfiia. CSJCT 
^at rv^nd w make tay modiAeauoM lo CSA* 
lor lha formir nilraadt ^omentuia ttm iwm con-

liuK a 

A. "Rtabtm Frtailaeem emd aomatUt" 
Tht uaiona argue that che Comnuaaioa 

erred ia Ondiag thtt CSXTa propoaad marf­
er of cha seniertty reaten in the conaolidatad 
diatrict would nm undamune protected 
nghta. We dtaagraa. 

(11 Whaa a pnpoaad eonaolidaooe in-
votvm ml earnacB. 4S i;.S.C. } 11347 re-
quirm the Commlmua u> unpoM iabor-
protaein'e eonditioaa oa the Traiuamitn ca 
enaure a 'thir arraagamaaf chtt will safe­
guard the vnuraem of advarasly affaeud 
employaaa. Sea Xjaeettam 9BT F i d at 
313. In mtervreoag the tafaguarda re­
quired by I U347. che Commuaion haU la 
.Vew York Doek chtt Icihe ratm of pay. 
rulaa. worldag oondtttona and all eoUecov. 

WIHUMC ditinet ttiieuab UA erKedune. On 
••It* rtcwU ai IwoCL wt find notiuiia ui ihit claiu 
••fiM pt*t Ut ae«<m or thai weiM daiar IM kwa 
^ftmna ta thm Canmmmm* t ju 

w« tite IMM tliat. la t niaiad caa. uivolvue 
• na ttim cpmreci tan̂ MOt al laaut Htrt ibui a 
JifTtfviM cwwelMaMd CWrwil. a pwwl of ihia 
caun ri currvndy cantadtnnc and will aeCma 
whmxhn Uw ianrus* r t^na aepticauaa oi 

Sm urti V srs. N*. 9^aoi 
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360 I C r r S ^ ' ' S S T ! . •«^'««"» ' 
LBA terma that MCAAIUM 

-»nu. pnvtieg... „q - " ^ ^ 
be ai)roga,«i ouuale of eoUecove 

••̂ amrwrk hm baen clear, but che anZ 
the nghu u uaua H.A,^ 

H . n a . n ' S b v i o u . n j J l i ' S ^ ' : 
f^rcutiie, ramandad chtt em, T c h ^ 
Commuauo to allow che .g«,cy co « p i ^ 

' O ' ^ - n g h t A ^ ; ^ 
lofoa. and baneflta.' 5m s r FAl « 814. 

REPORTER 3d SERIES 

(21 In thu maa. Che Commuamn offen a 

«-the uumanm of wploymmn. 

to Che mere mntrai upecm of UM 

pn.iiad in J X ar. Aad "the uMdama of 

osndms rairn to ampiayem' vaated tal 
*»W4«tB. auch m lift iaaurmim. 1^ 

picalicamMi mmit • t^-nam, ae^ 
inwuBooa aad medicBl care, sick te«w tm.i 
suRilar baneOtB. Sm «t « i« 
J^aa. AcmwdiagtathaCommmm^Z 
iJ?*^?' bmuflm- premetari 

»**>»w«*y ftem che ^ iiiiilN^ahmZ!!!-
auchortty. See On thia pamt ThacS! 
muaion noma thm mnBsttr w ^ L - - ! 
conauunuy bean S S S n r t J ^ 
«>«WB«ion withia (aic| cmBalld^^ TV 

ovarzr.Tpiŵ  ttTaiiy? "•̂ '•̂  
Ihtttram the iin_ u ' 

^ C o M ^ i H ' p |Btmmutaite> 
able, .tmm t ,- ' • reaaon-

n i r S S ' / S ""-neettt-n Of .v«, York Ooeb rvlet m cflutled to ,uo. 

.'••"Ml ieferance by . r*in*^, ^ 
'-"t Commumons 

•a aeaoiuuly, while other emoiovr 
are not t«yu,m,»\Xi!"""^ 

^' •nocemi.y,'- purauan^co'^Ji:* 
ba a showwg of , naxut batJ^.T^ 
-r..««ich..r^ 
proved cr«a,etion. fnder chu KhJ« 
pubbc rntemm u, aflbctUttu^iJS!?-
solidaoona u tniMn i SzT^ woved eoa, 

o f ^ e r ^ i S n S S f 
^ a.tacuy whm wae «c«vi«i ŷ Coe. 

the previoeS tntnmoaa covê g 

-viona- c o u « a r ; ? f r , ^ ^ * 7 ^ ' ^ 
ompleyam wiU io« ^ S ^ C S H S S 

ehangm mlh,c2? 
cowittJd Comnumue 
Propo^J l l^ CSXT, 
i T - s ^ *• "** ««««rmina pracaê  

""ffcu. prtvilegBB. ami beneflttT 
a .yeteaeUg 

7i:S*"'»*«<n-«ionWhether 
^ " • " J * " * " «• tbe teiuonty 

tmtam/y te cActueu aa ICC-

ti5i'̂ he c'^iSZttt^J!^ 
na. We d J « - ^ ^ » 

CSXTe 

4. S o unt haa I U S ^ M ^ I I U . 

icrA;rr&.*̂ '-
thiiuî Tsi'̂ rtsrti:: 

onooBTB iiinaidlarim m bemg u cha 
T ^ y ' " * r * L ^ « ^ Co«n,n« I.C.C 

Potitimun. however. eon,«,d Chtt 
Comnuaama amd by finding chtt thara 

to the mmerity Rumn aad the ICC-ap. 
proved tranaactioa. They argue simply chtt 
L ' ^ a ^ i . ' ^ * " ^ ICC wrav. 
»i CS.t Coeim< tad che prepemiter 
ehangm to Che aamenty rattan hm rendarad 

u'l.VT.t.*'* '•'-••"'»-. .h» tttt. 

:>:::::j::':srzim:r"''"'"'''^ 
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•-".e CWO .v.nca unralaeed. Thu ĵ rimenc :s 
nenclem 

The reeord clearly supporu yie Commu-
iiont affirmance of che arbitrators factual 
.Inding chtt che prapoeed ehangm are linked 
•J9 ao appraved caaaaction. Aa che Corarau-
iion noced. CSXT hm conaolidatad lu operv 
-jona gradually, often waiting unol eorporau 
enuum wera merged. The Cheeem and Sea­
board Coatt subaidianm wera not fUUy 
merged unol 1991 (}n thu racorti. ee ara 
uuiflad thtt the paaM.«« of tuna dom not 
aiminuh a .-f̂ iat eonnacoon. See CSX 
Corp.—Control—Cluiti* Sya. Inc end See-
ioard Coam Lin* Indac. 8 I.C.C.2d 715. 724 
n. 14 (198g). affdiehnam. ATDA. 26 P3d 
IIBT. 

2. Tranapertetien BanaAt 
In ffmewivea we held that in addition te 

finding a nexua bacwaae che prniiiuad 
ehangm and an ICC-appravad cnaaacdoa. 
"to auiaiy Che necaaatty pradicau tbr ovm̂  
nding • CBA. che ICC mutt flad thm the 
uaderlytng tranaactiee ywl* a cnaapaeta. 
tioa beneflt ce the pubUc ntt nmnly [a| 
tranBfcr (ofi weaith ftem ampteyem te thair 
cmpleyBr.- 9g7F.2dtt81A la other wer^ 
the beneflt cannM arim (tem che CBA madt-
flcation icaelft conaidarad indapaedentiy of 
the CBA. che fn nter rinn miut ytaid an* 
haacad efllciency. greater safety, or aotao 
other gain.- ATDA, 26 FJd tt 1164 (quel, 
uig ffaacMtiem). 

CSXT argued, and the ICC iiiaptiil thm 
* conaoSdaiioe of taiSaniy ratten WW nae-
•Mary to aflbetuam ths nurfir of ths rtf 
<>««• Thia ia bech derlmaa ae ita tee and 
^wdamonttrmeSbyCSXr. Firat thmeia 
Uctle peiM w eamuBMiw rMtaoBda 00 pepar 

It is aMasi thm separBm and 
. Kiag iepBrttely aad die. 

" • • P ' " « idsanm the vatae of coMoii. 
caxr <«—»«ttr«ed thm 

I ta peaihiua larriterial benad-
of ths fofmsr raitoeadt m would be 

raquirad with tapBrms tememy roaten, 
''ouid incraaM coam aad atow down cnnttt 
tunaa. ImprevenMma in efllciancy genant-
ed by a eonaettdBtad tanionty raatar wtU 
ftdtm CSXT. com of aarvtea. raauWag ia 

1431 
*̂lueed racae co shippen aod ojcimauly to 

conaumen. The unieu offend ne .vid.ne. 
» the arbitrator or Commuaion co challenge 
CSXT. eonunooaa of unproved eOcMoey 
Indeed, M oral arguaent che umona' couaaal 
' ^ ' ^ ' ^ ' ^ • t a m a a e e a t r t t ^ t ^ 
«)<liWte. In ihort tha racoiTl supported 
Commuaion a flndiag chtt CSXTs prapmad 
ehangm » che CBAa ara nacmaary co ^flT 
tutte the ICCapprevad tra^ooZ 

(IL COHOMMN 
Por the fbrageiî  

ia the paotua for 

EMPLOYEES' 
PAGE 42 

EXHIBIT 20 



SJPLCSS " r t . ' - L l — C I S ? ! 

v-2?ZAS tse CssgTtaa .-.c=srt:e<i Is "-st Ila^isnal Maaa "ria-
s^c-»ti.:s AiiU-.tset .JiC-: cf i77- tint '--i =**• triaJ5or-.a;-:s 

rtc-iirtd :;aritis« aaaii':ax:cf t= salsttia service ta tsa 
;u:lis, atiSilata rtlarsci? aaa aaaia": : La seetlsg :z.t'.t 
r/trt.:^ ia'relstsaat tiss; aad 

•--2ai«, S«-.iia* 3(0) (•-), 5'=) '1'-. « i 12̂ c) :f -.ss-As-. 
-t-\iLr« ta * saeiltlao tay luca uil«-:aces. -.ast mitafcis rtir 
tei ecii-.is!.* »rr»c«Bassti Se sade to ?r?tact araaa saaa tmasFcr-
-t- -3 'a4tt*try es?ir/eea tfJaetad s>y. »-s3 tssU-sece; tad » 

- a - 'a ta aataoliaa »-ea fair tad aquittala t=?l=yee j.-atartl-re 
Ir-taia=e=tj 33 a sattsoal tad ualTirs ttaii ft? ajjlitttlao t.'-.r:.;--
. . . I T : , - M , -.7t£s;crtt:loa isdiiitrr ta tacae tsplayeea itcc ta-
;I^/e . i rr?rtaaatad sy tae laaor crgtaitttiacs ttjastary sertta; tad 

tst uadsrsl;a«d .^^rlsta »iSlls Trtoalt .\sicctt-
. . . . ^* —, -»-i9cal lafcor (»italJ»ti.s5i iljaAtsry strata Rf* 

'C^'tt'. ujea tss fallsvisf trrtagtssatj ts fair tsd trjlttbia fsr a?-
slittt lra ta tsy urtta ssss trt--.«9Cftttisj: t«?lr/tr ^ ?.tcl?lect ; 
V " % t «t*s*t5?7 etrtta tad vr.o sts seen Isatsatted to rteeiye fad-
trt l 5?Br»tla« tssisttses uedsr tst Ursaa TriaspsTtttlsa .̂ ct :. 

tx tesadsd ("Ast"); 

•XW. r S f S Z n . , It is »*?ted s.-.»t tae fallr-rtag teras tad 
-ssiitlata jaal l t??ly sad aatll se ijeslfltd Is tay ccstrtct jsv-
f.-r.i.-.i luch ftdtrtl tsatstsaee ta tae P.eclpttat: 

(1) :se tsra "Projtef, ts ustd Is t su tgrtessnt, istlL 
. , uai-.ti t;i tfte jtrttroUr rtellity, ««r-/i.te, ar crpert.lss 

tsslstid sy ftdsral fiada, Sut «e*U Isslads tay ehaages, wtttt.-.tr 
argtadsatieeal, epsrsttoaal, tecsaoiafisti, ar staer^aa, vciss tr^ 
a raault of tas ssslstscee prav-.lal. tat phrtst as a rtault sf r .. 
,-5.,e-" gbtoi, vttoo ussd 13 taia agreaaaflt, Iseiids evesta accur-
-"si 'a satdsi^stiae sf, durtag, aad lubaê uent to tae ?rajast r.si 
try ;rs{7«3 ef sfflstsseies cr acoocclaa rtlattd thertta; yrovtsed, 
—tt'tar, tast -roluas rlaei and rtlla af iu i lat i j , sr estasta ts "t--
^ tad sttrtetsr cf tajieysest srows: isout Sy eausas ttser tsta 
tse ?T?jtct (tacUdl-tg t ^ acsaaaiea :r afflsiassUa uartieted ta 
tae ?rajset) trs oot vi-aia tsa ;u.-/-.aw cf taia t«reasees. 

(2) Tie ?rsj«et, tt ss.'Lscd Is ;ara(r«;h (1) tcail Se ;er-
tz.t carrttd set to f i l l z-j=9^^ze /tta tae prsttctlve css-

ditiscj dsaerlstd sertta. 

•ji 

'Ji 



i i ) All rtsr.t*. pri-.t:t<«i, tnd aentfltf (taclilta* jar.' 
stc.-s T-.iT.-.t a.nd Senaftta • sf as;l:ye«i rsvered Sy tsta t^tesest 
;tJisl'Jdi.-.5 esjlsyets ric-tif tlrttsy rtf.res', -aattr existtsf ssl ltt-
tlve ttrgtlatac tsr.tsestr or cr.trJite, ar .lader tsy rf.-tstaa sr 
rtnrval ?.l«re3f, satll Sa yrete.-'.el tad caatt.Tied; yravtsts, sew-
.ver, tstt sucn rignts, ;rivll«it» tsd Seaeftts -.r.tsr. trt sst fsrt-
slsitd frss rartser Strc^sdsf -ssar t;;ltetslt itv ar ssrtrtst say 
be ssdifted sy coHaetf/e :tr;tisi.-.{ i.-.d LrreeaB::t sy the ?t5i?isa-. 
tad tae uaioa iayolved ts s-iSttlt-te tst.-.sr rlgsts, ?rl%-lltgts tad 
Seaeftts. Ualess etaerwist yrsvlstd, ootsisi ts tats t«rttssaUsst: 
Se Setsed ta restrict tay rt«hts the .ntelylBat say stasrvdse sane 
ts direct thB verkiag ferets t.-.d ssatgs its austasss ts it dsi 
sast, ts tecerds.acs v-t.'i tae a;;l::tcle eslloetlve StrtUal.t| 
sest. . J... 

IS eoyts 
assat, iaelidiag t.*)e rtgnt to traitrtte later disTi'ies' 
sla uaier. sar^rity tad sneelcoff trrta<tSMirta, ts ;rs« 
lieable lavs, pslicies tad/sr exlstiag solleettve sir* 

(U) Tbs eollaetlve barctiaia^ rljats ef csplaytes eoytrti 
Sy t.>;is tert. 
t.-.d ta salctala 
•/'.iai by a;;^ 
£tl.tic5 acreeseats, stall Se yrtcar-/ed tad castlautd."* Prrrtied 
scwever, that tads jre-.-lslaa sntll aot be laterTr'ttl ss ts ta 
ravJired ths aeciplest te rtttl.n t.iY s'ica rtjats -Tisa esist ry 
\trtua of a eellseti-/s bsrctiatsi t«7tessat sfter suea tcrtestar: 
ts ao IsBcs; ia sffset. 

Ths 5.e«l;itst threet tr.tt it will Strptia eslleetlvely 
vi'.T. f.:t uedea cr otatrviss trrtn^t fsr tae esattaustlss sf esl-
lactf^e bsrgsdelac, aet ta*t tt -̂ 111 es*.tr iats tfrtessrt v.-.- -.T.t 
uaion er trrtaga fer suea tcrtsasats to bs ssttrsd iste, rtlttive 
ta t i l subjects whtea tre sr say Ss yrsjer subjssts sf cslleetivt 
Strgtiaisc. : r , tt as? tias, tyyllstSlt Isw er eestrtrts ytralt 
c? srtst ta ts^loysss csvtrtd by -.Ms tcrttssst tat risat ts uttl-
t:t try tsaacsle aetsures,' aetata^ la tsts a^tsssat saall as 
deeaed to fareeloss tae sssrsise sf suea risst . 

(5) (t) :a tss evest t:ie ?tsi;ltBt csr:ts?l«tts tay s.-.ti;t 
ia tbs oTgtaiutlsa or opsrttion cf Its systas vtlsb asy rtsult is 
tae diseisssl er dlsplassssnt of esylayett, or rstrrtagsstat ef 
tae vorsiac faress es?srsd Sy ttis t^taasat, ts s result sf tas 
?roJeet, ths Rset9lert saall da so ealy ts aeeerdsaes vita tas 
;rovisleas ef s«b?srscr^h (b) sertef. ?ro-.rided, ho»»sv̂ <r, tast 

• As ta sddsadua to tbis tpreeaen, ther* tbtll bs tttasaed n 
vnere t?;lieabls tbs srbltrstlca cr art.ier disytrts settlsssst yroced- 'r-
urss or arrtagsaMats ;??vidsd fer t;i tae exdstiac ssllseti .n Strgti.t- ^ 
tsi t^tsasatc er tsy et.-itr exlstls£ tsrteetTit bstveta -rat -tei;- = 
tast tad tas Ualoa, s'Ub3«et to tsy cat.igcs l.t rueft tcrtf.stats ts asy 
Se tgreed upoc sr dcttrai.ned sy isterest trsttrttiaf! r95««~3«s. 'ji 
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, . - „ .-^:r. trt -st t r . » - t zC . t ?rsj.ct. s ;t vntss j r w sut 
• . ! . t.crttst sf tasiarity rtsr.ts acstslsstt :y setssca-

- l l jt-.tule tntagas ir.d r .r -* - - ;'-t*i*-« ?rseedurts 
• i - --t i ; j : i : i i - f ssllfstlvf :a.-;tisir.« t«rtese3t, sstl- set -a 

:c-l-.arts - i-.si.-. tst ?ur/ltv si 

. aaclytass ir.tll «t'a ta tse -jalsRS rtprtteJTtta* 
. . . Ifr.ctes tstresy. a: l«tst itxsy (eC) says' vrlttsa 

- t r i f "es j w s t - . sst-.gt. vrtsa aay r.sult ts tae dlsats.al 
sf ausa tsylsytts sr retrrt.-.gsasat sf tas worStla« 

' i r t i t i ^ t sf t-t ?r,.'.ct. ty itsdisg strttfttd aail 
:;: . !! "- - - ; — s.-. .-tsrtsestattves af susa e^lsyees. Susa setlst 

1"';^: tad tdt^uatt sttTtasst af tss propossd ebsagts, 
:T~.::yZ''~,t''!-m'.a ef t.-.B riusaer ot asfiVfeaa tffeetel by t^s 

-V-sa i . a-d tss susoer and :.\tsslftsstisas af ttry jobs 
V t c l j i : " . .=?l=:^^t . . . . I t s l t ta se n - n sy susa 

if: tet It ts?lsytes. 

. . . r,-uBst sf tttser tst ?fct?lsat ar tas rtprss^st-
. . . . . . -<I|'af'ecttd tsplsyeet. Regstittlses fsr tae purpest sf 
U i - -i'iii^ttstrt vi-.a rtspect ta tpplisttlae sf t.-.e teras aad 

. . . - * f tsts tgrttstst s.ttll ssasssst .^^- . t - t .y . tsss 
srsss I'"rr.*jrV..j j . ^ ^ i i-sluls itterai.ti.-^ t.tt iBlretlsa-a 

fslaytts cf ststr irsia sass trtaspsrtstlac ta-
. - - siv St tffesttd ts I rtsu_t :f tas .-rs.tr;, .- ts.ta 

• " I - : - - - ' s S r . taplrtes satll sfftr.s tsplsv^st vita tas 
t l - - fsr vr.lsa taty trs vutltritc sr sta be trtiasd; act, 

'.r. ssstrt tatlsa sf sslltctt t strgtlsisi tgrssasats 
[' \s - - t - i - t . Z: sa t*re«ssr.t ti rtteas-l vi-.sia tvsaty (*0) 

: ! ; ' . l lu . ; ; tassrsf .,*stittt:..s, tsy Phrty ta tas els-
- ^ ' s a trtltrttlcn Is tcscrit.-.es vita tas prses-
: - t . . f : : - : ' rj;*rtpr. :V. strttf. :a tay susa trbltrttlss. 

: ; . ^ : - V , V ^ s Mt^-sd «.srtn ,^r.v -tys aftsr s.ltc-
-f tst .tsutrti trsitrttar. Zr. tr/ suea trSl-

' f^a -"'a tsrttssr.t trt ta as tsttrprttt-, t— tpps....—a... «• 
, f ' : r r n i l T « ^ prsttetisr^ tad Stasflts 

-.5 l i s j tata t.iess ssttillsstd ;ur»ut.-.t ts i i .2, '..) o. ..ts .ats. 
stitt rssssrtt Ast. 

't; -Ssasver as aa^lr/tt, rtttiasd la serrlse, re-
- tva- - - st-.'st. sr t=lr/td zy tae ?tstpisst purs'utat ta ptrt-

! ; : s r ^ l : t .rUr .1 jltstd ts t vers, pesltta.t 
' : ? : ! „ : . : - . ts ^es^sassttcn ta t rts^t sf tas ?roJtet, as sntl. 

.--.'-••e'' t "llsslsetd ts=lr/ee , tat s e ^ st ?t— t aoin.-/ 
L ^ ^ I ^ ^ ^ t a i ; l.t.:^=.d la tseartaaes vita tats 

- i - l ^ - - "«t" -splsstsset tllawtcct saall Ss ptld eteb dls-
a;^ - • t t ' l^ ' t i tat prtt.ctlv. jtrtod fallavtfl* tbs dsts ae a-r-vtt ."• ?.. _ coRtlrit turia* tbs pra-

-1 t l 'llspltst-: a.-.d I 
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tsctlve jartad ss Lang ts tSt a=?l:yee t» jstSla, i.t tsa axtrclse 
cf .-.il laaiorlty rtfttts, ta ofctti.-. a yciittss ?rsi'.;si.--s cs^e.tsa-
tlan ec'.itl ta cr exceedls« tao esaytsittict st rtstl 'tl is tst 
positlsr. frss watss ne wes dlspltctd, ttcuttad ta reflect lusnvJtst 
icncrtl wâ a tt^us-.ata-.s, taeludlr.j csst :f llN-.as ti:us-.itr.ts -.-trt 
prcviied far. 

(S) Tbe displaetseot allrvaact sntll Se t ssataly i l lsv-
asct att trsi atd by eeapritiag tat tsttl essptrjtttas rteti /t i T;̂  tst 
eaylsy.c, tacludl.tg vacttloo tllavtaeas t.nd asatbly ssapeasitlsS-
r^trtatces. tad bis tottl tiae ptit for d:irta« tat Itst r^tlvt ?15 
aorr.as te wtlea at perfcraed ea^sastttd aarvlcB esre tbta - ' - ' '^ 
per ctrs'ja cf etsa s'uca seatbs, based cpqa bis aoratl veri seattslc, 
isedittaly preeedlag the date of sis dlspltctaaat ts t rss'—t I f 
t.te .'•rcjact, tad by dlvldiag septritaly t.te total rss^tcstttss'lai 
tat tattl ttae ptl'd for.Sy tvtlve, tsaracy product--̂  tat f.-trtis-
aoataly csaptaittioe tad tbt t-/ert;e xastaly tiae ptld fer. Sueb ' 
allawtaee aatll be tdiusttd to rtfltct subserucat gtatrtl va«t I 
td^-^tatsts, iaeludiag east of ll-lag tcjustasaxs vatrt prcvidti 
fsr. If tas dlsplaesd taployee's tos^tissttian la bis risrtat pss-
ittss ts Itss ta tay aoata durla* ais prattctive ptriod tata tst 
tfsrtstid tvtrtgt eevsssttlan Ittjusted to rtflset rubstv.;8st str.-
ertl vtie tdjustassts, Iaeludiag csst of ll'/la* td -̂ustasats vatrt 
provldtd fer), bs sasll bs ptld t.-.t dlfftreacs, lest ss^cssstioe 
fsr ts*/ tiss Isst ea aeesust ef vsluactrv abssaets te tas .xt.st 
tatt .te is Bt;t trtllsble for ssrrtes tcul/sisat ts l is tvtrtgt 
ao.ttaly tlas, b « as taan bs es^tasated is tddltlea tatrtta tt 
tbe rtts sf tbt eurrsat pesltlsa far tc/ tias verttd ta txstss 
ef tas tvtrtct soothly tiat paid fsr. If t dlspltstd tsplsytt fti ls 
ta cxsrelss bis ssaiarlty rignts ts steurt aaotasr pesitlss ta 
vaieft be is setltlsd ucdsr t.'js taea sxlstlog saHtstlvt Strytla-
i-4 tgresasat, tad vttiea etrrtss t vagt rats tad esr^cestttsn 
cxseedlsg that of ths positioa waits he eleets te rtttls, st sbtll 
taerttfttr be trttted, fer the purposet of tais ptrtg;i;a, t i 
oeojpjaag tbe positioa hs eleets ta decilae. 

(c) Ths dlsplaesasat tlLovtoce satll ettse prlsr ta tnt 
txplrttioa of tbs protsetivs perlcd ta tat tve.-r. sf tat dlspltstd 
eapleyes't rssi«Batlea, dsttb. rttirsatat, er l lsslsstl fer etast 
la teeerdaaes vltb tay labor t^teaeat tpplletbla ts bis s^-sy-
Bsat. 

(7) (s) Whsasvsr tay as^lsyta ts laid eff er otaBr̂ .-tse 
deprived af espleyosat ts e result of tat ?rojtet, ta tsserdtaee 
vita tay cellsetlvs bargtlalag tgreeaest tpplletslt te l is t^loy-
sent, at sbtll bseoosldsred t 'llsalsstd eaployee tad satl* be 
ptld t aactaly disslsstl tllowtace to Se dsttxslnsd ta tecsrdaaee ^ 
Wltb tais parmgrtpb. Said dlsalsttl tllavaaet satll first be ptil ^ 

Wot ta official eegy. C "* 
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• - ' ia i i ia l tcplsyta on tsa tairtlctn '^Cta) lay fallawlag tbs 
zr.-.'.zr. It ts lissiisitd* tad sstll cssttrit 1-irlag tse pra-

•.:•.•* ;».--tc, ts fsllswa: 

raplsyte's leagta af ler/lct 
trier ta tdvtrae effect 

1 Ity ta 6 years 
0 yttrs ar sort 

eq>ilvtlsst period 
6 yttrs 

1 \ . 
Tbe seataly dlsslsstl allewtaes shall bs e^ul-ralest ta 

-tt-r-eU't.t' l.'iatb) af tat total tss^tesa-siaa rteelvsd by aia Is, 
--» lttt rvel-^e (12) soBtbs of bis asployssax Is -/elsa bs psrfsasd 
-tssasstf.sa serrtse sere tbta f i f t y ptr aetrtua sf ttcb sucb seaCbs 
-taa- OS tts aarasl vork seaed:ile ta tse late ea vtisa be was first 
•tzT-.'rtt zr a^layaeet ts t result ef tae Project. Sucb tllswtaee 
i.-."tli 30 tdj'issed to reflect subse<piast ;taertl w»g« td^'istseets: 
isslultag cost sf Uvtag tdjustaeats ••atre provida^ ' L va<e a&i'.^^SBc.a. 

rlded far. | 
isprl-/sd ef tspl:^-'S) Aa teplayee saall be r««trdsd ts — 

stst tad tstitlsd to t dlsslsstl allswtaes vasa tbs posltlaa bs 
-slis is tsoUsasd ts t rssult of tas .srsjtct, sr '/Bsa tas pest-
-iss st ssldi ts sot taellsstd S'ut ss lasts taat pesltlsa ts t rt -
i l i t sf tas txsrslss sf ssaiarlty ngats sy ta asplr/ee VRSSS 
—sltlae tJ tballsasd ts t result of tat Prajset ar ts a rssult sf 
•at axtrsitt sf seelsrity rlgats by ata^r teplayses brougeb taeut 
as t rtti lt sf tbs ?rsjsct, tod as is laasls to ssttia tsctasr pes­
itlss, tttssr by tbs txsrelss of ais stalsrlty ri«st*, er tarsu«3 
--t otcipitst, la teeerdaaes vita subptrtgrapa Ct/. Ia tas tastaea 
:'; -rt-Jf sstlss fsllrved by ta tcrssssst or dselslaa pursuaat to 
-trtSTtps (5) ssrssf, so ssplsyss vtso sts beta dsprlrsd of esplsy-
Itst ts t result sf tas Prsjtet saall St rs^ulrtd ta sxsrslisjiis 
lesisrity rlgats to ssctrs taotasr pssttiaa la srdsr ta qualify 
fsr t dlss;isstl tllr-rtses asrsuadsr. 

's) Iseb tspleyee rseelvlag t dlsslsstl tllewaaes sbtll 
ittp tat 'tclplsat tafstasd ts ta nis eurreat tddrsss tad tbs eur­
reat —— tad tddrsss ' tiqr otasr psrsea by vnes bs aay bs rsg-
l l tr ly tsslbytd, or if hs Is talf-es^lcyed. 

(4) Tbs disslsaal tllewaaes saaH bs ptld to tas rtgultr-
ly tssigssd tacabsRt of tas position tboUsnsd. If tbs patitisa 

ta tsplr/se Is tbolltnsd vnea be is taseat f:"aa serrlce, he vt— 
-e tKtltltd to tbs dlssissal tllavaaet vaeo bs Is tvmiltbls far 
It-rtsa. Tbs tsplsytt tts^ortrlly fllltag said positioa tt tbs 
-ISS tt vts tfeolisbsd v i l l bs gives t l lsslsst l tUowaaee oa tbe 
ctsts'of tstt posttlsa, ufltU the reg-Jltr s^ibyee is tv*llabls 
fsr st.-/lst, tsd tbtrttftsr sntll rtvtrt ts ais previous sttfis 

::st ta offtsitl espy. 
•J.S. Seperv.ertz of Lsier / Zesar^w^meitz Saxvicae 
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t^t v i l l Se glve.t tat prsttetioas cf tna tgrtaaest la said post-
ttss, if tsy tre due bia. 

(t) Aa e^lsyat rtcttvt.-.^ a dlsslsstl tllavaaet sbtll St 
subject ta ct l l to rrturs ta ter---ce Sy r.ls forssr esplaytr tfttr 
Saisg astlflad ta teeordtact wtta tsa tarat of tae taea-txlstlss 
coUective Strgtlalsg tgreese.'̂ t: ?rlar te sucb ct l l to rttura ta 
vorx by ais sspioytr, ne aay be rtculrtd Sy tbe Seslpltst ts 
accept rttsofitbly essptrtblt ssplrj-atst fer vtieb at is peysictll;^ 
tad asattlly qualified, er for vatca be eta Stcaes autlifltd tfttr 
t rttsooaalt tralala< or retrtlais* period, provided it daes pst^, 
require t catags in resldeaea or isfnag^upea tbs saplrjaast rliats 
of otaer eaployees uader tbea-exlsttag eollsetive bsrgtlsiag tgr|e-
aea^s. • » ' •.- , • 

is teeardaeee vitb subptrtgrtpa 1 . 
catse valle be Is so recipleyed, f" 

ilsa ae ts so res^leyed satll be* 

(f) Vtaea ta s^leyee vbo ts reeeiviag t disaissal' 
taee agaia eoBBeoees eaplojvaat 
(e) tbove, stld tllovtaee sbtll et 
tad tas pariod of tlas duriag vai: 
dedueted from tbs tottl period fsr vaieb be is eetltlsd to recti'/t 
t dlsadssal tllowaaee. Mrlag tbe tias of suea retsplcrasat, at 
sbtll Se tstitlsd to tbs prstsetlsas of tais t«rseasst. ta tas tx-. 
test tbsy trs sTplieabls. 

(() Tbs disaissal tUowtaes of toy s^leyts v̂ e is' stbsr-
vist as^leysd sbsU bs rsdaesl ts tas txtset taat bis sssblssd 
aastbly ttraiags froa sueb etbsr taployasat er self-tepleyasst, t.ty 
bsasfits rseslved frea aay uasaplr/asst lasurtaes lav, tad bis dis­
aissal tUowaaes snssd tbs aaouat 9̂00 valea ais dlsslsstl tllsv-
tnee is bassd. Saeh s^eyss, or ais ualoa rsprsssstttivs, tsd 
tae •teeiplest shall agree upoa a prscedure by wtlea tae ?.selplsst 
Sbtll bs kept esrrsatly isfarasd sf tbs esrslags ef sueb ta^lsyet 
la eapleygsBt othsr tbaa with bis fsrasr s^loysr^ lael-udiag self • 
esployasot, tad tbs bsasfits received. 

(b) Tbs disaissal tUovaace satll ettse prior to tbe tx­
plrttioa cf tbe protsetivs period is tbs tveet ef tae ftllurt sf 
tbe eaployee vltbeot good esuss te retura te serrles la teeerdaaes 
vltb tbe sppliesbls labor a<reeBest, er to teeept ea^loyasst ts pro­
vided uader tubparagprspa (t) tbove, er ta tbe evest ef bis reslg-
attlaa, death, rstirsasat, er disaissal for etass la teeordaaee 
vita aay labor scrtsasat applietala to ais es^leyasst. S 

a 
(1) A disalstsd sqpleyee recelvtag t dlsslsstl tllovtast , 

sasll tetivsly sssk sad oet refuse otbar ratsoaably esspartblt ta- ^ 
ployasot effsrsd bla fer vnleb be ts pBysietlly tad ssstslly qutl- -̂^ 
ifitd tad dosf aet rsquirs s ebtagt to bis pltes ef rssldsaes. 
Ftllurt of tht dlsalsssd t^leytt to eoaply vltb tbis sSligttise 
shtU bs grouads fer dlse3.T:lsuacca sf its tllowtaet; providsd 

aa 

^ xO 
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tllavtact la t l l not Se diseaetlaued 'ustll fla 
"'•-l^::-r:t~r!*=a-B a'-aer by tsTtaaeet Setveea tae aeetpieat 

' I : ' * : ^ " ! : : ' . ^ " ' J ^Jrestntlt iv. ar ty flaal trbitrttiaa 
^:: • t / T ; : : ; " - la McSrLaee Vita ptrtcrtpn (15) of tbis tgrt-

(3̂  -3 dsttralslag Itar-S ••f^-e« » dispUeed er 
- ikisssd tilSyee far purposes of tsts tgreeasat. sueb saploytt 

j r V ? J i full ssr/let ertdits ta teeerdaaes vita tbs reeards 

uMtS'orn;;:Bi;̂. ̂ ûctbie tôê '̂ !̂!/!̂ :̂: 
.4- -» i .o<-r'-e credits fsr etca aocts la -rn... _e .tce.ree a 
z L l " ^ ""Sipiaisaset tilavwes ts tf bs vara eaatlauiag to pir-

ternses is bis forasr posltlaa. t 
(9) so msployee shall be aatitlsd --a either a 
aalsstl tUsvtact uadsr ptrtgrtpas vo) er (7) bsrecf 

; ? ^ t tseUsnaset of s posltlaa to ^ i * * . *^^r« 
: ! ! r ^ : , aavs bH, seen trtasf.rrte. sr preaettd. 
• MMV P tmm m9*mm 

('3^ 10 ecalayee reeeinsg t dississsl or dlsplaesasat 
all-vmaes s'all bs dsprlved, dariag bis protseasd psrlod, of tsy 
t r : : . ^ ! J r ^ g . , , i r b s e s f l t s ttttcala* ta ais saplayasat. ia-
: : !d:? i , '> :r i i r i :a i t . t loa g r ^ 

"-L-sasnt progr«. tad rasa atssr ta^lsyss bsasfits 

Tim ^-aa'ayasst esBPSBsatloa, ts well ts tey otasr bs8sf«,.s .a 
- i : r - . " ^ i r 5 i t S l s d usds^ tas ssas eeaditioas tad se lorig u 
'•:::".:!,:::,"ontlmis to bs teee.-dtd ts stasr tapleysss of tat 
' I ^ i t ' - ' V dl?. l a ^ . l v t ssrvlss cr ^arleu«asd ts ths etss aay 

( l i ; (t) Key Mplsyes ceverrl by tais sgrtessrt vto is 
rsttlssd t i l i . s s r v S s l f n L e«plr/.r, er vao ^ . i ^ ' I l I S i l e . 
; ! ^ ^ e e af-er cslsc sstltlsd to reeelve i. llsatssal tllovtaee, 
! ! A i r r * ' ! J;4Sr51 M ciaags tne poiat of his ts^layasat U ordsr 
r o % « L ; ' e r j : ; S l S t t ^ l o y a J a t tns Hselplsat^in «=ord 

!;ri:;n tirnTsSur-ttdTar̂'ĵ^̂^ 

;a* tsplavtt sr bis rsprsssBtatf^ts. 
te-

s 
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,3) If t.ty sucr. t^layee .s la l i eff vitftia t.trtt (3) 
yetrs aft.r eat.-.gl.-4 sis pst.tt cf tsals/aerst l.-. acesrsasce -rflts 
tartirapr. t) r>,artcf, tad tltcts :c asv. ais ;ltet af resiltoct 
sacx tc - i l erljlsal pol.tt sf a^lc.-aer.t, tnt ?telpit.tt sntll tss-.:st 
tse expenses, lasses tnd tssts of saving to taa saae extt.tt pro-/i-
iei ir. iic^trtjrt?-. i) sf tats ptrujrtpn (11 tad ptrtgrtpa 
12; v't} .lareof. 

'c) Ko eltta fsr rtlsb-urseaeat sntll St ptld uader t.te 
trs'/iiis.-.s cf tais' ptrt^rtpa -ualess suc.t eltia ts prtstattd ta tas' 
?ect?test vitals al.-jety (90) days tfttr the dttt ea wales t.te 
expaasas ware l.teurred. ^ 

'd) ixetpt ts etserviae prr/ided ia s'ubpartgrtpft (b), f 
c.-.t.tgas ir. plaee of restdtset, suosequer.t ts tne i s l t i t l catogts \ 
as a res'ult of tftt Project, vnieh trt net t rtsult of tat Pre Ject 
tut grew sut of tne noraal.extraIsa cf senlsrtty rlgats, sbtll 
lot Se ectstdersd vltaia tne purviev cf tbis ptrtgrspb. ||; 

(12) (t) Tbs fsllawlag csnllttons setH tpply ta tbs tx-~ 
tast ttey tre tpplletbla ta eteh t.-attnee to tay sapleyee vao is 
rettlaed la tbs strvies of tbs e^laytr (or vao is later restored 
ta str-.-tet tfttr being eetltlsd to reeelve t dlsslsstl tllovtaee), 
vne is required to cbaags tas point of ais ssplsyssat ts t rssult 
af tae .^sjeet, tad is thereby rtqutred to aove nis placs ef rss-
tdeaee. 

I f the ss^leyss svns bis svr: aoos ia tbs laeallty frea 
vaisa ne ts required to ssve, be satl l , tt ais option, be rata-
bursed by t.te Heelplsst fer aay less suffsrsd ia tbs sals sf bis 
noes far lass tata its f t lr aaritat -tl-us, plus eeavestloatl fees 
tnd elastng easts, sueb leas te be ptld vltaia talrty (30) days 
cf settlcaest or closlag os tbe stlt sf tae aaae. Ia etea ctss, 
tnt ft lr strhtt -/tius of tns aeas tr. qutrtioo satll as dtttraiatd, 
ts ef t bttt tuffieltstly prior to tae date of the Project, se ts 
ts St uatfftettd thereby. Tbs .̂ eelpteot sasll, in esen iasttast, 
bt tffarotd ta oppsrtualty to purentst tat noes tt sues ftlr sar-
Ktt value before it is seld by tbe tsplsryee to tay etbsr person 
tnd ta reiaburss tns ssUsr for his esnvestlontl fees tad clasiag 
costs. 

I f ths sapleyss is uadsr a sactrtet to pureatsc ais bens, 
tte Rtsiplent shall protsst bia tgttast lass uadsr ruea eostrtet, — 
aad la tddltlea, shall relltve ela frss tay furtaer oblisttioa ^ 
tBcm-,ader. 2 

If the es l̂eyee aslls ta u-ttrplrtd Ittsc cf t dvelllsg S 
oeeupied Sy bla ts bis bees, tbe f̂ aeipiaot sotU protect bis frsa Q 
t i l loss tad cost in sscuri.tg tae etaeallttloa ef said Ittss. 

?«ot tn effieltl eepy* 
:'.5. DsptSTBsnt of / uzecr-^e^e^em Sereieee AMU^^ 
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g g t r g i .-.ML'-ij .'S 

':~ ?Is s l t l a f s r laaa i t a l l se p t l l 'andsr tas provtalaos 
•-11 j t r i i r t p a ualass suss c l t i a i i presaattd ta tbs atetpttr.t 

vi-.r.i.-. cr.t y t t r t f t t r t.tt t f f te t lve lata cf tae eeaage l a restdaaee. 

(c ; Saeul l t ssatroversy t r l s e ta respeet t s tbe vtl'ue 
- t t tsae, t s t I s s s sustt lsed ta i t s i t l a , tbs losa uadar t coa-

- r t c i fsr purss ts t . loss tad csst ts seeurlsg te ra iaa t lsa of t 
l e t s t , cr t.-.y otstr qutsttoo ta ssastct loo -^rlta these aattera, i t 
f t U . Se •'eelled tarougs t Joiat scsfer tact Setveea tbe eaployee, 
- r - ' s ualoa* tad tae Sec lptest . I s tae evest tbsy t r s usabls to 
i « r « t , ta t l ispuat s r esstroversy a a / Se re fsrred by t t s .^selpltet 
sr ts t uaisa ta t beard af eaapetoot rea l estats sppraissrs s ^ s c -
-ed 13 t s s fs l lawisg aaaaar: ons ( I k t o es s s l s e t s d by tbs r * r e -
iest t t ivea cf the er^ lsyee , tad oee fl)"by tas I s e i p l s a t , t a d j 
tseso r^o, tf uaable to agree v i t a i a t a l r ty (30) days qpoa tbs - - /a l -
i t t i s a , s a t l l eadet'/ar Sy tgreeaect './Itaia tea (10) days tbsret 
I s ' . K ta s e l t c t t t b i r * tppr t is t r sr ta agree to t aetbod by vftieb 
^ . . . . . . tppr t is t r SbaU be seieeted. tad f t i l i a g sueb tgreeaeot, 
e't . ttr party say rerusst tbs Stats s r l a e t l Board of S s t i I s t t t t 

-3 leslgaate v l t a i a tea (10) days t th i rd tppr t iscr , 
•Issse deslgaattsa v U l be biadiag upoa tae part ies tad vbess Jur -
. ^ a . . - ^ . . , £ t l l Ss l l s i t s d te dstsTSlaat lea eC tbs I s s u s s ra issd 
l a ' t s l s ' p a r t g r t p a oaly . A dse ls tsa af t aa jo r l ty et tas tppr t issrs 

^« required tad s s i d d s e l s l s a s n a i l es f l a a l . blading, tad 
- s a s l u s t v s . Tbs e e ^ s e s a t l o a tad txpsasss of tbs nsutra i a ^ r a i s e r , 
• -s lud lag expsssss of tae tppra is t l as t rd . s h a l l bs beras squally 
sy tat par t iss to tas proessdlags. A l l otasr sapsasss s b a l l bs 
p t l t sy tat ptrty iseur r lag t a t s , tse lu l lag tbs eeapsasatlea of 
tat tppr t is t r s s l s e t s d by suea p a r r / . 

(d) Sxespt ts etbsr^.se prr.-.ded ta psragrspb (11) (b) 
- t - e s f , sntagts i a plaes of rss idsnee . subssqusst to tbs l a l t l t l 
:at.-.;ts ts t r t su l t af ta t P r a j t s t . vatca t r s not t r ssu l t of tas 
? r c - e - t Sut grsv out ef tas norasl t x t r s t s s of s s a l o r l t y rights» 
i i - a l l aot Ss sonsidsrsd v l t b l a tbs purr isv of t a i s parsgrspa. 

( t ) "Cbasgs l a r t s i d s a e s ' ssaas t r a a s f s r to a vork loea- -
t i s a -.mica I s s l t b s r (A) eutslds t radius of twenty (20) o i l es of ^ 
tae Bsployee's f s r a s r work loet t ian tad f t r t h s r f rea b U rssidsnee -
t t t a ^ bi t farasr work lae t t taa . er (3) i s aors taaa th i r ty (20) -
. terssl sigswty routs a i l e a frea bis resldeaes tad also f t r tas r f rsa — 
ais residsees tate was bis foraer - ^ m l a e t t l s a . a 

(13) A d isa issed aaiployee eet i t led to pretset laa uedtr ^ 
t s i s t ^ t s s s n t say , t t b is option v i t a i n twenr/-cne (21) days s f a 
ats llsslsstl, resiga tad (la Ueu of til otbar bsasfits tad pro- ^ 
teettsns prsvtded ta t s t s agrteaeax] teetpt t loap sua ptyasat esa- ^ 
puttd 13 tcssrdaact v i t a stet ioa (5) of .bs Wtsalagtaa -ob Prat tc-



tiso ;;ireeas=t cf Mty 1936: 

--er.rta ef Str.'t'it Sa-strttts.t Allaw».-;et 
1 yttr less tata 2 yttri 1 sa.ftss' pty 

3 " o 
^ R I t " 

c 

13 " n • " 
i« " " over 

5 " 9 
10 •• 12 
15 " • '-2 

:-. 12 

IB the etss ef ta eaplsyee vith less tbta sat yttr s str-
v-ce 'tve days' pay, casputsd by aultlplylag by 5 tas aaraal tally 
.Irn'-.^. (iac'udlag rer.il*rly scatdultd ovtrtlas, but txcl'uil.-.g* 
: ? ; : : 1 v e . - S ?;?Js«r) rsSlve l sy the -eaployes la ' ^ ^ ^ ^ 
^ ? occ-.-pied, for eteh aontb ia vaieb he psrforasd sarviee, vi2i 
Sc ptld ts tbs 1 « * sua. - * • . 

(t) Lsacth of ssrvlce satll be eoeyr'.ed ts pro-.-.ded 1? 
Seeton 7 (b) of the Vtsaincton «'ca Protection Agreeaent, ts .cJ.r.-s: 

For tae purposes of tais a«resBsnt, tbs Isagta ef itr- .st 
ef tas taployse sball be dstsraiaed freo tas daxs he last ^ ^ W * -
tn tsplo^mat rtttus with tbs ssploylng etrrlsr and bt sba-1 bt 
I!vl7erJdlt for ens aenth's ..r.-ies for eacb aontb la v^eb at 
perforaed any asrvles (la aey capacity vhatsoeysr) tad twelve 

!l2) aueb S t b s snail ' 'VC"*^ - - ^ ' " , r " - ^ ' s r i ^ ~ ; - * ^ - ' - V •i«wM»- <->«.A« a* as. msloyss aatll aot as latsrr>,-ss ry —-f-
T ^ a ^ c a a ^ t ^ x h a ^ ^ e a ^ * rlgbx to tsd doe. rstura ts 
; .rCiee^ea called. Ia dstsrainiag Iser-b cf ss.-nes cf ta ta-
J l S i r t S l n g ts sa afflssr or otasr official rspressatttlvt cf ta 
;aS^t^^gIaiaatloa, bt wiii be glvsa credit fsr ^art^-^^ «•--
vl̂ e I t l l s se tagsgsd oa Isavs ef tatsnee froa t.te aervlee c. t 
ctrrltr. 

(b) Cas Booth's pay abtH be ceapu-.ed by s:ltlplyta« =•/ 
-0 tbe aoraal dally earelnga (lacludlng raviLa^iy seaedu_td sv,r-
^tai buTswludiac etbsrbvsrtlas payxaats) reeeived Sy tse ta-
'^'eat^ STp^Stiloa last oeeupled prior te tias of bis di^iisstl 
ts t rssult ef tas ?redset. 

(lU) Whsnsvor ussd bsrtla. ualsss tbs eoctsxt req-ulrts 
otassvlss. tbs tsra -protsetlve ptnod" aeaas IH* 
dunag Wbieb a dlsplaesd er dississed Bssilsyee is to bs 
protsetloo bsrsaadar sad extsads f r « the date oa vtien ta t^--. 
ee la dlsplaesd or disBlaasd to tbe expiration of alx (6) ytt.» S 
- a s - I ' - S ^ e v l d s d , bovsvw, tbtt tae prot.ctlvs period fsr tsy a 
;^J^.*e;u^ ; iL ;yes dariag w;ieb ne is entitled te reettvt tbt Sea- -
J S l ^ - b H ; provisions abtll set continue for a loagtr ptrlsd X 

_ _ '2 

Is*/- r̂  
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-.11 i i s a i j s t l . 

'' *' - . .5 , ,-.,3t tatrt trtses tay labor dispute 
rtspect ta tst rratactlae tffsrled Sy s tgrteaeet ar 

v- a rtspact ts taa lattrprtttttan, tppUctttaa er tofarstasat 
f: i:as af tail tgrteaest, sot ataernss go/eraed Sy 
s* :;-/*-_2) atrtaf, tsa ltbor--tatj«asst Ptlattsas .kst, 1* 
tlisMC, Pallvty Itber Act, ts aasaded. or ay iapa.se_r.solutlaa 
i^-^Isisa. IS t collteti/e btrgalalag or pratectlve ^rteasat , 
'-vol - 27tas .'selpttst tad tas ualsn. vaisa eaaaot Sa ssttlsd 

"e" i - .Z l s ta«.-.o wl-^la tai.-y (20) days tftsr tae v 
^ s ^ ? t ^r «atrover.y trtses. It aay S* subatttsd tt 
r ; '^; - . 5 tae .'.telpltnt or tbs ualsn ta t aoa-l of troltrttlaa 

tltcttd ts r.trelaaft.r prsvtisd. Cse trtltratsr Is to be 
: - ; I t ?/ ttes Ltttrtsted ?ar-.y. tad tas traitrtaora tau. seleetad 

^dttvar ts select t aeutrtl trbltrttar vao saalL serve t. 
Ites ptrty saa:i tppotat its urtltrttor vitbla fIve, (;) 

i l ^ t ' ^ i x ll'.-.st af f ibals.iea to trsltrttlsa sas beea givea. 
f . (^^:'e L-Mtrttors sslsetsd Sy tss ptrtlss as ussbls ta agree 
- - : ! r : . ; - ; , ^ „ : t e a sf tae ssutrtl trsltrttor vitaia tta .10) days 
L'tir ^oti'; ruaslssioa to trsttrttlaa ba. S.sa givea, tb.a tse 
^- t-.rttcr . .Itets i sy tay parry say mr^.at tas f^^-*" r ' ^ ^ * " 

isaselattsa ts furalse. frea tseaz asabsrs of tas 
le'um^ sf .^sltrttsra vao are tata tvtiltsls to asr/s, ftvs (5) 

t ' . Z j : . ^ . . .3, 2 , . -r t l trattratsr satll Ss saltcted. 
-'-• » — t a=a«iated by tae ptrtlts saa—, rt.— •-'s 
^ iJs ' tKS'tss 'rSZp-: of suea - ' - ^ ^ " ^ ^ J ^ ^ J * 2 ! j S L y ' 

• ~ : * : ! . I I^rTJaf l n tat asutrtl trbltrttar. If tay party 
'Iill'--"st^tet Its trbltrttor vttaia tas prsaeribsd tlas l l a l . , 
: ^ r : - ~ „ ' af"etr of tat -aion ar of tae Seeipieat or taelr 
r^Lire ; ! " . . S â y S., .ntH se deeaed to be tbs s.lset.d 

; « s betrd of trbltrtttao staU tbta fuaetlaa tad 
a l l save tbs stas fares tad tfftet ts tbeugb t U îiî iiKiî sHSsirt;;̂ ^̂ ^ 

' i ^ . : : e i ; Sf trbltratlon preeedlag.. « * T , ' « ' . 2 ? , [ l \ ? L , „ 
-^it - — tns Soarl sf trbitrttiaa ..tail asst vi.b-J r—.tta 
(?; S s ^ - : ; ; iSsStTn cr tppotst=.=t Of tas J ^ ^ ' ^ i ^ ^ ^ i ! ; " : : . 
.1^ ...eli -e—e- 't« leelslse vitals fsrty-flve (•*5) dsys t..er —e 
^ L - t s T t f t it ii;^!ts c i bees csscluded tad ' " ^ ' ^ f * S * S 
T;^i;^l.l=n sy sajonty vet. cf ta. f̂ -̂ ! ! : : : - ^ " ^ l ! ! ^ ^ : . - , 
"sa l tad blsaiag ts tbs dtclstse cf tat araitrttloa bee--, exct,. 
i:**^^a?^ls- "~iuipi.-««r*pn (S) Selsv. AU tns cenditlcas of tse 
tJrr«ltar̂ ."=IIl̂ l?i=J« «̂ • — 
srscttslsis. 

> -



tgrteaer _ 
•rf-o 's aututlly teetpttait ts tat ptrtlts. "tlllag situtl 

tg^tcseet vttbla taa (IC) days tt ta tae selectioa of ta trSltrt- • 
tsr, tay ef tae ptrties iavel-/ed say rtqjJS.t ta. Ae.ri?ta ArSltrai 
ttsn Assssttttsa to furnlsb ta laptrtttl trbltrttor frsa sasec f 
aaaatrs cf tbt Utttcntl Aetd.^ cf Arsttraters vne la tb.n tvt l l - -
t f t to str-/t. Ualtss otbtrvist pra-ridsd, in tbs esse of trt it r*-
tton prcettdlags uadtr ptrtgrtpb (J) of'jbls t«rtSMat, tht tr-
cttrttar tbus tppoisttd sbtU eooveae tbe bctrlag vltbln flfttt.-*^: 
;i5) days tfttr bis seleetien or tppoiatasnt tnd sbtU rsndtr a l* 
aecision -.-tain ferty-flv. (Uf) lays tftar tbt bttrlag of tat i la -
putt or saatroverty sts been eoncluied tad tbe reeerd cla..d. Tb. 
decision ef tb. neutral trbltrttsr satU be final, binding, tad f 
eoDclustvt upon t i l ptrtlet to tb. dl.put*. All tb* coadltleas of 
t.t. tgrteaest «htll cotKlaus to b. tfftetl-/* during tb. trbltrttlo 

(e) Th. easpsnsatloo tad t.rpsas.a ef ths asutrtl trSttrt-
tsr, tad tay ether Jclaftly laeurrti tspeasss, sbtll es boras t̂ us—; 
by tbt ptrtlss to .bs prsetsdlag tal a l l otasr txptas.s sat-^ as 
ptld by tbt ptrty iaeurrlsg tbta. 

(d) la tbs eviat of tny dispute ta to wbttat sr act a 

den to prove that faetars othsr tata tas Project affected tae ea­
ployee. Tbs elaiaiag ^leyee sotU prevail 1* It is esttb.;.lsbed 
tatt tat Projset bad aa eff.ct upaa ta. eaploy.. .v.a if rta.r f t taat ta. Projset had'aa sff.ct upaa ta. eaploy.. .v.a if rta.r fac­
tors aay tlse bsvs tffsetsd tas eaployee (Itodgton's Afflla-.1t is 
Civil Actloa Re. 62;-71). mt 

f t 
(e) Sotfclag ia tbis tgreeaeot satll be eenatra«d ts en- g 

Itrge or l iait tbe right of tay ptrty to utilize, 'ipea tns tx?-rt- ^ 
tion of tsy eollsctlvs btrgalalag agreeasnt or otbtrvias, tet-- teo- = 
aesle astaerss wnieb tre aot laeosstateat or la coafllet vltb tppll- ^ 
ctblt Itvs ot tats tgreestat. U 
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'.-) .ic-.r.'.zi la tail â reeca.-.t ir.tll :a eaestried ts le-
. . . . . . i.-'/**a;l:vee cf tav r i j r t i cr csr.silti '-xtsa soca t^layee 
^ i ' -iv, ..-.t.r I.-.-.- ixiitiss jco ssc--l-.y cr staar prateetf.-e esedl-
- . z - i zr trrt.-.;.=..tti zy ccllective :i.-;tial.-.5 igrteseat ar lav 

i t t . ic i t l t . l.tsluilag ?. 1. c-ttsted .tauary 2, 197-*; 
trail st .-.a I'.-p-iciticn of Ststftts ta tay ta-

- - ttt', Lr.l', jrs'.-tta furtstr. tsat asy aeaafit uader tse tgr.e-
ki-.t j.-.tll :« rsastr-ad ta tr.clula tta csaditlsas. rtspoaslbllittts, 
l.t; :s:i«iti:rj'tcssr?tsylsg i-ca sesa.'lt. 

"•>-Ttt ?tslptiat i c t l l :t fittacttlly rtspoeslSlt fsr 
. . . . - jr* —'sf tr.ese csadittccs tad vHi zsAt the eeeesstry 
i_-r._t'-'t^.ttr« tstt tsy tspleyee tfftetad ts t rtsult sf tae Pro-
•*— atv " ' t t " ' ' I " tarouga sis uaiea rtprtststtti-'* -rtta ta* 
^.-'pi.r.t'-rttala sixty (aC) ity. of tsa-ttte he ts teraieated fcr 
• I - ts t rtsult sf tst .^raiact, cr 'rttaia ttgatten (18) aontha 
-•''••'*"•'a't 'it sostttan vita raipect tc tls aaplayaest Is otber-
: i ; vc.-.asad ts t rtsilt af tsa .>r:..ct; prsMltd. ta tbe letter 

cue. if tst t tsts r-̂ .î  --'-»• •= « 
ut er.t.tlt; ttrtsd, :st 1:-casts Itiitttlsn sstll Se sstsured frta 
--t tst s-iss tvtat; pravlitd, .'ur-.str. tatt ao Stasflts sbtdJ. se tz-/ sertsd prtor ta six (c; aaatas frsa tbe date af ,t^t..t . . . a-/ . . . *«2,td vita t s t s l a i :altss suss :̂  trt 

-'--'"I sttd tiss lialttttsas. tat ?.tet?ltst sbsU tbert-
. . ; : : " . ; ' . , * . U t a U i t t t s ts l anllgttlsas routed ta 
, t - - l i ^ :st ?tttpttr.t v i U fully r.o.-.ar t.tt slala, aaklag tp-
1.1... t-t -a -tsts . sr -.111 netlst ta tbe elalaaat sad bis 
-;--*.«--t-*vT s' -a* basis fsr dB.-.yicg er aodif:/lag sicb clala. 
:-t-. t;tM?sr. m tae tve-t tat .'tet?tsst falls to bea-

i.:a s l t l i . tss Valoa say lT.a/.s t.tt fsilawl.-.g procsdurts far 
' ir t - tr jstr: tavssttgatlaa af tas cUia by gl-.-.ag aat tcs la - / r l . -
: : , a,,^-, -3 --iTsut susb prsctlurea. vttbla tea (10) lays 
; - L ' ; - i " . , r , . ~ j ' s - asttse, tae ptrtlts satU txeaange suea 
rtsTutl sit ir t i l ts say be rt-,uest.d cf tata rtlt.tat to tae dlspos 

# . - , cltls tad saall jstatiy tt*t sues sttps ts sty be r.t-
s« i i r /* sr ' i t s l r tb l e to obttta frsa tsr/ tatrd ptrty sucb »^~-;-=f-
t l ftctutl aaterial ts aay Ss relevant. In the event tat clala is 
,0 rtjtstt l ay tne Seelpltet, tne data ^• .y- '""'* 
trttlss ts atr«latsr,t pravtttd Sy ptrtgrtph ^U)-, 
trsltrttlsa sttrlag, tas partiet ssi 
vit.-.tssts. Ia conjuaetloe vita sues prsettdlags, tat l ^ a . . i t i t. 
v....^-3f »"tll bsv* tat pcvtr to lurpctrji -rttntssts upon tat rtr-*» 
-f "tay ptrty tad to ssspsl tae praaustlsa of dasuasats tnd other 
tr.;s?Ltl5a Italet l a ^ e prt-trt ttr it tsa period vtlsn ts rtlevtr: 
ts'trt llspasttaa af tnt cltia. 

•g-...-, i - i e i terets tj ta oeligttlan of tbt Ptctp-
i»-t i.ttll s i sanatri.l ta r.-i.ve tr/ ctatr urst.t aass t ^ ' ^ ; I 
.̂̂  cr. tajlaytr ef tat «plsy«et taver.l atrtby ef tay sol-et.-ccs 

axssaagt t It of lateaded 

•ji 

'Ji 



sMPLjgg y.-y.'jtJiuts oaaar 
-.-ISS it r.as uadtr txlstl.t; cslltcttve btrgtlaiB« t«ressssts, Ia­
eludiag Sut aot Halted ts eSllgttiens trlsiag fraa t.te beaefits 
rcftrrtd to la ptrtgrtpb (LC) r.trtsf, .tor aake tsy s'ucb caplsytr t 
tslrd-ptrty btnefleitrr sf tat ?esipitnt's obllgatleas eoaaaiatd 
atrtia, aor dtprlva the .Ttetptar.t ef toy right of s'ubregatias. 

(IS) Curing tht t^lsyce's proteetlve period, t disaissed 
taploytt satll , i f ae so rtrutsts, ta vrltlag, bs grtsttd priority 
ef is9ls>-ssat ts f i l l t.'̂  -/tetst positioa vltbla tbs JurlsdlcltioR 
t.td"cootrel of tbs Pselpit.tt, rtasa.tably cocpartals to taat vatca 
at asld vasa dlsalsssd, far vatca ns ia, or by ..-ai.ting sr rs-
trtialag eaa bsecas, quallfitd; sot, however, la eentrtveatlas ef 
esUeetlve btrgalaiac sgreeatata rtXatiag tb*r*te. Ia tas sysnt 
suea tspley** rsqussts sucb trtlai.tg- or rs-tralalag ts f i l l Jtucb 
-/acant pesitleo, tbe Xselpient sbtll provide for suea tralalag or 
rt-trsinlag tt ao cost to tbt ts^layee. Tbe espleyes sbaU-be 
ptld tbs salary or hourly rate provided for in tbs tppHstsls esl-
lestlvB bargaiaing s^ssasat fsr sueb positioa, plus ar/ disylaee-
aent tU.svaaes te vnlen b. say b. cth.rvlss satltlsd. If s'ueb l i s -
Blsssd c^loyss wao has aads sucb rsqusst fails, wiabeut good 
eauss, wltbia tsa (10) daya to teetpt aa offer ef a posltlaa ess-
psrtbls te tbat wbieb be held wntn dissiaasd for wtian bs 18 ^'^* 
ifisd, er fer wbieb bs bas satlsfteterlly eesplstsd susb trtiaiag. 
at shall, sffsetivs at tbs sxplrttlen ef sueb tsa-day psrlsd, for­
feit a l l rlgats tad bsasfits uadsr tbis acrstaast. 

As b*tv**a sE^sysss wno rsqusst sa^loyasst pursuaat ts 
tbis paragraph, tbs followlag ordt'r wbsrs applieabl* satll prtvtil 
la blrlag sueb sspleycss: 

(t) Si^loysss ta tbs craft or elass sf tbs 'rasass? satll 
bs glv*- priority ev«r S9lsy**s vitnout soaierlty la ausa ertft 
er elass; 

(b) As bstwesa s^lcyees r.t-.'lag asalerltv la ta. ertft 
or elaaa of ths vaeaaey, ta. s.alcr eaployees, bassd 'jpen tsslr s.r 
vte. is tna. craft or elass, ts tar.n on ths spproprltts asaierity 
rastsr, saall prsvail ever Juaior taploysss; 

(e) As' bveussa sapleyeea aot ba«/lag ssalorlty ia tae 
ertft er elass ef tbs vastacy, tae sealer eaplsysss, btasd -.̂ ca 
taslr ssrvies la tbs erafts er class*, in wblsb tb.y da bav* s*s-
lority as shows ea ths s^reprltt. ssalorlty restsrs, saall prt-.til 
ovsr Jttsier s^leysss. 

(19) Tbis s«r*aset sntll s* biadiag upon tas rucssssers ao 
t.td tsslgss ef tas psrtits ttrtta, aad ao pra-rtalo.-a, ttrsa. sr — 
ssilgatleas bsrsla eeataiaed satll Se tffsetsd, aodifled, tlt«r«d, •>< 
er eaasgsd la tay rsspset wattsoever by rsasea of tbs trrtagtasats f" 
aads by sr far tbs Uselpitnt ta sastg* tad ep«rat* ta* systsa. 
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SffLCgl . • ' iC'^' . .JS : i : 
.Z'l i-ss persar., eattrpriit. ccsy. :r tstsr/, wnetaer 
cr pri'tttl7-owr.td, vcicr. ir.tll uait.-tajtt tat saatitasat 

:r c?-ri:i:a sf tst systas, i urrt* to ca cauad Sy the ttrsa 
-..-.11 i-;rt»str.t i.-.d assapt tsa r»s;csi i i i l i ;y .sr 

::• tstse ssatitians. 

ta : • 

i . , Tat laplsyaas coverti :y t.tii igrteaent tst l l tsa-
, -c rtctf-t tpplistSle eavert;* uater Secltl Security, 

U-'—t- 'tttrtst.tt, Vorsaea's Csa;tr.itt;oa, i,-.eaplr/a.at es^.ast-
-.ict, tsl t.t. H i . . Ic ao evtnt actll t s . . . csefits Se vorseaed 
i I ' * rtsult sf tas ProJ.st. 

(21) Is ts. .v.at try prsv.slos sf t.tls tgrteatet U a.ld 
— t i f a- ataePiTlse uaenfsrsttols uaasr tae federal, State, 

• l l : tvrts t.te eoetexi of t partlsultr ?rajeet, tae rsaalav 
— vi'ass cf tais tgrenaot satll aot S. tfftettd tad tat la-
'-'u.-.tcfsrcttalt provtstoo satll S. rtr.agatlttad Sy ta. 3.^ 

. I ' ^ r J i.tttrt.ttd uaion rtprts.attti -.s sf ta. «playee. 
' I j - I e j , 3f adequate rtpltceae.tt -Ltder i l3 (c) of tas 

iucs s.satlttlas satll set rtsult ta siirually satlaftctsr/ 
l ist , tay ptrty aay tavcks ta. Mrlsalsttse sf tas Seeretary 
. . . I j ^ - e r - i s e susstltute ft^r utd e^ulttble tsp-r/ee prcttc-
L~tasiassts fsr topllsttlen s.-ly ta tat ptrtlrultr Frajtcr, 
s-111 St lassrperatsd la tais tgrtsasat s.-ly ts tpplltd ts 

?rtjtct, tsd tay otasr ^prsprtttt tetlsa, rtasdy, sr r t l l t f . 

'22"; *ais tgreeset tattellabta ftlr ted tqulttals «s-
-eetlv* trrtcx*a*sts fsr tpplisttlsa saly to ftdsral optr-

t isI i -S^t ? ? ; j ^ . uadsr M 3 a. tad • sf ta. *et tad stall 
s H t tpplltd as stbsr typss ef tsslsttacs uadsr *5 or uadsr other 

t i r t i ; 
cf L l 
t l v t 

t.ttt 

as 
a. Act, ta tbs tbssnss af furts.r uadsrstasdlags tad 

rset. t»rttatats te tatt . ! 

[It) Tb. d.algeat.d R.clpttat, ts a.r*irabo«/« itftnsd, 

ti-vists ta tat Prtjset tad sucb s..-.ts.s s.ts_. Ss p.-ovid.- .x— 
I'V.ly sv tsloytts of ths Rselplmt ssvsr.d Sy tbis tgrttase., .a 
tss;;it;ct^-tb-.ais agrssasat tad t.T/ -W^i"--* !J'!!^= 
'zs tsrttssat. Tbs partiss rteegaist, Bovs'«r, tbat e.rtaia of .3. 
'.«'5lt5-^7^"«=a-.er/ b.r.to, previdl.-^ urban sas. traasportatisa 

I r ' ; . ; savra.r.iefors providsd su.a ssr-tss. througb "ctracts 
- pL-".iss, Laslag. or otasr trrtagtasats tad asrsby tgr*« tbat 
lusa prtstles. say eoctlau*. Vb*a. tr tay ctr.tr • ^ ^ ' T ' / 

i..-<-e. cush eotrtrtct. by pursat*.. l.tslag, or otbor tr-
r;;s.irat; ^ ! t r « ; * ? * S p l . s t , c r ^ ; i t . S*atlf, ta* provtslor.. of 
ttls tirttasat satll tpply. 

'2U) Aa e^leyes eavtrtd :y tsts igrtcsset, vho Is not 
- , - , , . 1 . -.ispltct^ « etner^-.e vars.std ta bis position vltb 
.~.I-r--"s a i l % l o v « n t as t rtsult sf ta. Praj.ct, aut vao ts in 



disalss.d, displac.d, or otft.rvts. vors.n.d .elely b.etus. 
•ottl or ptrtitl ttraiattian of ta. Proj.et, diseeatinutact s. 
^a'act ssrvie.s, or .xatuattoo sf Praj.et fuadl.tg, sst-l r.st 
d'acstd aligibla far t dlsslsstl or dlsplacsssst tllrvtac. .".tsia 
ta. a.tel.-4 of ptrtgrapn. (o) tnd '•!) ot tbis tgr.nset. 

(25) tay ssplsy.r ef tae e^loyees cevsrsd t a i s 
a t i s l p t -
. . s f 
t , / . a . 

tgreeasat .nail bav. r.trrtag.d or tdjust.d Its ferc.s 1*. t 
tion of tbs Projset, with the eff.ct of deprlvlag ta «pl=y 
S.n.flts to wfticb bs should b. . a t l tLd uadsr this t«reaata 
previsions of this sgrssssnt sbtll tpply to sueb sr^lsyt* t 
tb* dsts vhsa bs was so afftetsd. 

(26) Any aliflbl* sa5lcy*r»not initially a party 
txr**asfft Bay bseeas a party by atrviag vrlttsa aetlcs sf t 
i lrs to do ao upoa tbs Sserstary ef tabor, ths Assrlcta Pus 
-rtasit Aaaoeiatiea. or Ita dsaigstt, tad th* unioa* stgttt 
h*r*to, or thslr dsslgass. Ia tbs «v*at of tay ooj.ettsa t 
tddltlea ef sueh sa^loysr ts t sigaatory, tbsa tbs llsputt 
-.tiether sueb eploysr sball becsae e sigaatsry saal* at itt 
by the Secrstary of Labor. 

(27) la ths eontsxt ef t partieular Project, ta;.' 
ufilea whieh is tas eoUsstlvs btrgalalag r*pr«**ctttlv* sf ur 
aass trassportatloB aa^ieyata Is tbs asme* «*a bf ta* ?*sl 
aad Who aay bs affsetsd sy t-ts tsalstanes to tas Psslp.tat v. 
th* Bsteiac of U.S.CJI. 1609 (e), aay bseeas a ?M-r/ t 
tgrssasst as sypUsd to tbs Prejsrt, by . 
*ts dsslrs to do so upce tbs otbsr ualoa rsprsssatat.vst s. . 
pleysss affsetsd by tbs Projset, ths Xselplsat, aad tas Iters 

labor. 13 tbs svsat of any dlss«r»«o«ot tbat suea ^ s r s 
isatloa should bsoeas s party to tais agrssasat, as ap?..t. t 
Prejset, tasa ta* disputs as to wf,*tb*r susb -aber ergts-stt.ss 
Shall partleipats shall bs dstsrslasd by tas Sserstar/ e. - a — . 

(28) Tbis scr«*asat sball bs sffsetivs aad S« ta full 
fore* tnd offset for tbs psrlod froa Nevsabsr 26, 19T- ts tal ta-
ĉ udtac Stptsabsr 30, 1977. It sctU cootlBtts tn *ff*et t i t r t t . t 
f"ea y**r to reer oalsss tsralnattd by tbs A.F.T.A. or sy tas 
aatlMsl laboi arfssisstlees aigsatory htrsto upoa eas busirsi tvt 
(120) days' wrlttaa notles prior to tat taaaal ' • fr*^, ' ;^-*: , ' :^ . . 
s iSatS^s^loysT or labor orgtal-.atloB aay ladtvldualli-.-.-.tadrr. 
' i m ^ a S m m a t sffsetivs Oetoo.r 1. 1917, er «poa aay aaaual r 
asval datstaorsaftsr. f / ss.-nai vTtttsa aotlss cf ita iri.sttsa 
•0 to wlthdrw oes buadr*d twsaty (120) fV« f i f - L L f i r ! : . i : . H 
nswal data; prortdsd. bowsver, tstt tay rUbta g ' • f ; - ! ! , ; * - ' " S 
cr of ladindna;s sstsUiabsd tad flx.d ' ^ f i ^ . S t ^ - L l Z l - z ^ 
sgrtsasat saall eoatlaus la fun fare, tad " n ^ - r l l ^ h ; ; * 
i ia tszalaaUoo of ta* agr.aasat sr tbs " e i " ^ t^^i ; 
of tbs right to vlthdrav tb«^.*r=. Tbia sgrssasot sball :t t. 
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but eoljr after ths ssnrloc of s sixty (60) days' ootleo by sltbsr 
party 1900 tbs otbsr.. 

(29) ZB tbs sT*Bt aoy projoet te trhieb this acrsssHOt 
appllss Is spprovsd for asslstaaes uadsr tbs Aet, tb* foregelac 
tsras aod eondltloas shall bs aads part of tbs eoatraot ef assist* 
anes bstvssa tb* fsdsral govaroaast aad tb* B*elpi«at or otbsr 
applieaat for fsdsrml funds; providad, bowsvsr, tbat tbis tgrteasot 
shall aet asrgs loto tbs eeotraet of asslstaaes but sball bs ia-
dspsndsatly biadiag aad saforeesbls by aad upoa ths partiss tbsrsto, 
ia aeeerdaoes vitb Its tsras, aor saall aay otbsr sn^loyso pretse-
tlvo sgrtsMot oer any eolloetlv* bargaiaiag agrs—ont eeata iato 
this sgrosaoat, but saeb sball bs ladspsadsatly biadiag aai sa-
fercsabla by tad upoa tbs partiss tbsrsto, ia seeordoMa>ltb its 
urea. 

nr Vixnst <flIIXS9r, tbs partiss borate bava oaaeatad 
this agrosBSflt by tbslr duly sutberlssd roprsssatativos. 
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arothBteod ef Railsosd UvMOaaa 
BwUTtod nailMsy QHBsn ef ths Oiitsd 

Statas snd cansds 
BKOttiscteod ei Slospiao Otf 
tiocal s asstairant a^nriiss a 

Intamtienal ttiica 
XntKastloMl AsaetdaUm ef Msdiiidata 

Intasnationsl koebsiteod ef 
snd blsdidtla _ . . 

Xntamstional ipHnamvd oC 
- Zntsntstitnal fcuUaulMMd of Tixeemt a QUsrs 
Zntmselanol Oeqaidamtiom Nsstsrs, MKesa a 

PUoes of hwsrins 
Nbticnal Hadne toginasrs* BsnsCleial 

or mmex, aaum MD SXEMSOP 
MO saeexsn 

Hallwy ttplcyga' 

ShastHsbol 

Unltsd 

QtaioB at NOKth 
Ition 

OhiOB ef 
Ctoien 

By: d^U^'^^^-l 

aaaacoexa cr leauauns a 

OstSi 

> ac ^ — 

'Ji 

e/96 (/.S. AatpsreasaC ot Lamer / Divxaxon ot Stetutery Pregzama D-59.1 



(Cite as: 1995 UX 717122 (I.C.C.)) 

•1 CSX CORPORATION-CONTROL-CHESSIE SYSTEM, INC. 
A.\T) 

SEABOARD COAST LINT rNDLSTRIES, INC., ET AL. 

Decided: November 22. 1995 

Service Date: December 7. 1995 

INTERSTATE COMMERCE COMMISSION DECISION 
ARBITRATION REVIEW 

Finance Docket No. 28905 (Sub-No. 27) 

By the Commission, Chainnan Morgan, Vice Chairman Owen, and Commissioner 
Simmons. 

The Commission flnds that employment changes proposed by the petitioning 
railroad may be effected pursuant to arbitration under the agency's standard 
New York Dock conditions for protecting employees adversely afTected by agency-
approved consolidations 

This decision will be printed in the bound volumes of the ICC printed reports 
<it a later date. 

BY THE COMMISSION: 

We uphold the findings of fact and conclusions of law in the award of 
Arbitrator Robert .M. O'Brien concerning the implementing ?<(reements proposed by 
CSX Transportation, Inc. ("CSXT") to effect that carrier's coordination of 
operations in a new operating district. Because the proposed implementing 
agreements are necessary to effect the proposed transaction and would not 
override any "righu, privileges and benefiu" that must be preserved under our 
New York Dock labor protection conditions, we conclude that those agreements 
satisfy the requiremenU of our labor protection conditions. The agreemenu 
should therefore bc adopted. 

BACKGROUND 

CSXT in iu present form was created by a series of transactions approved by 
thb agency. In our 1980 decision in Finance Docket No. 28905 (Sub-No. 1) et 
al., fFNl) we allowed CSX Corporaiion. a noncarrier holding company, to control 
as subsidiary corporations the Chessie S>s«em. Inc. ("Chessie"), Seaboard Coast 
Line Industries. Inc. ("SCLI"). and. indirectly (hrough stock ownership, the 
Richmond. Fredericksburg & Potomac Railroad Company ("RF & P Railroad"). (FS21 
The railroads controlled by Chessie included the Chesapeake & Ohio Railway 
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Company ("C a O"), tbe Baltimore & Ohio Railroad Company ("B & O"). and the 
Westem Marylaud Railway Company ( " U M T h e railroads controlled by SCLI 
included the Seaboard Coast Line Railroad (Seaboard), the Loaisville and 
.Nashville Railroad Company (L St Sl. the Clinchfield Railroad, and several 
smaller carriers. 
In a subsequent series of decisions, we approved the consolidation of the 

railroad corporate entities controlled by CSX Corporation into iu subsidiary 
CSXT. [FN3] The last steps in this process involved the RF & P Railroad. In 
1991, CSXT spun off RF & P Railroad's non-rail asseu and created the Richmond. 
Fredericksburg & Potomac Railway Company ("RF & P Railway") to acquire and to 
operate RF & P Railroad's rail asseu. CSXT invoked our class exemption for 
corporate families to obtain approval for the acquisition and control. (FN4] 
In 1992. CSXT again invoked orr corporate family class exemption to operate 
RF & P Railway directly and to assume all of iu righu and obligations. [FNS] 
The decisions creating present-day CSXT were approved subject to our standard 

labor protection conditions. These conditions were adopted in .New York Dock 
Ry.-Control-Brooklyn Eastem Dist., 360 I.C.C. 60 (1979) (New York Dock) to 
implement our mandate to provide such protection under 49 U.S.C. 11347. Under 
New York Dock, labor changes tbat are related to Commission-approved 
transactions are established by implementing agreemenu negotiated before the 
changes occur. If the parties cannot reach an implementing agreement, the 
issues are resolved by arbitration. Arbitration awards may be appealed to the 
Commission under our Lace Curtain standard of review. {it'SSl 
*2 This agency (and an arbitrator acting under New York Dock) is authorized 

to override provisions of collective bargaining agreemenu that prevent 
realization of the public benefiu of a transaction. rFN7] Those contesting 
proposals that we exercise our authority to override collective bargaining 
agreemenu argue that: (1) New York Dock requires the preservation of pre-
transaction bargaining agreemenu: or (2) the changes may not be made because 
they are not (perhaps due to the passage of time) related to. or necessary for 
effectuating the purposes of. the proposed iransaction. Under New York Dock, 
employees affected when a collective bargaining agreement is overridden must be 
compensated pursuant to the formula established therein, which provides 
comprehensive displacement and termination benefiu for up to 6 years. 
This proceeding has arisen because of CSXT's efforu to make operational 

changes that are allegedly related to. and necessary to realize the operational 
beneflu from, certain mergers that helped to create the present-day CSXT. On 
January 10, 1994, CSXT served a notice on the United Transportation Union (LTU) 
and the Brotherhood of Locomotive Engineers (BLE) (jointly, "the unions") of 
iu intention to invoke the authority of New York Dock to make operational 
changes and related employee assignments in order to effectuate the public 
benefiu of the transactions. 

Briefiy, CSXT is proposing to coordinate train operations in a portion of iu 
system, iu new "Eastern B&O Consolidated District" (the "Eastern District >. 
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by transferring work, abolishing and creating positions, and merging senioritv 
rosters. All engineers and trainmen working in the new district would be 
placed under iJSXT's collective bargaining agreemenu with UTU and covering the 
fomier B&O Unes. The notice reveals a net loss of 5 positions (47 abolished 
minus 42 established). CSXT made minor alterations and proposed further 
details as to the implementation of these coordinations in draft implementing 
agreemenu (one for each union) transmined to the unions on Febmary 25, 
1994. In the Appendix to this decision, we have reproduced the m ôr 
operational changes that were proposed in Article I of CSXT's draft 
implementing agreemenu. fFNS] 
The unions refused to participate in the negotiation of an implementing 

agreement, objecting that: (I) the changes may not be made under New York Dock 
because they violate existing collective bargaining agreemenU; (2) CSXT 
improperly related the changes to the whole group of Commission decisions [FN9] 
rather than specified individual decisions: and (3) the changes cannot be 
related to any of the t/ansactions approved in the decisions because the 
decisions are too old. CSXT then invoked arbitration under New York Dock. 
Unable to negotiate, the partia selected Robert M. O'Brien as the arbitrator. 
An arbitration hearing was held on March 28, 1995. Arbitrator O'Brien issued 
his award on April 24, I99S. 
*3 The Arbitrator's findings of fact and law favored CSXT. He found that 

the operational changes were subject to .New York Dock because they "directly 
related to and flowed from" the merger authorizatkMu by which CSXT was 
created. (Award at 9.) The Arbitrator rejected the unions' argumenu that: 
(1) the changes were not subject to New York Dock because they were not related 
to specific decisions hnposing New York Dock protectton (but. rather, a whole 
group of decisions): and (2) the changes cannot be related to any of the 
transactions approved in the decisions because the decisions are stale. The 
Arbitrator also held that, acting under our precedent, he had "the authority 
under both Section 11341(a) and 11347 to modify existing collective bargaining 
agreemenu" when they frustrate attainment of the public benefiu of 
transactions approved by this agency. (Award at 14.) Conceming such 
benefiu, the Arbitrator found that CSXT had in fact shown that the changes 
were necessary to attain the public transponation benefiu of the 
transactions. (Award at 16-18.) 
Although his findings of fact and law favored CSXT. the Arbitrator stopped 

short of adopting the implementing agreemenu proposed by CSXT. He cited 
Article I, section 2 of New York Dock, which provides in pertinent part. 

The rates of pay, rales, working conditions and all collective bargaining 
and other righu, privileges and benefiu (including continuation of pension 
righu and benefiU) of a railroad's emplovees under applicable laws and/or 
existing collective bargaining agreemenu or otherwise shall be pres-. rved 
unless changed by future collective bargaining agreemenu or applicable 
statutes. 
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Arbitrator O'Brien noted that, in RLEA. the court mled that seaion 11347 of 
the Intersute Commerce Act (49 U.S.C. 11347) mandates that rigbu, privileges 
and benefiu afforded employees under existing coUective bargaining agreemenu 
must be preserved. [FN 10] The court remanded the case to the Commission to 
define "righu, privileges and benefiu." As the Arbitrator noted, we have not 
yet rendered a mling in that proceeding. Because we have not yet mled on the 
court's remand, tbe Arbitrator declined to mie on the issue. The Arbitrator 
left it to the Commission to determine whether the changes proposed by CSXT 
would be contrary to any such "righu, privileges and benefiu." (Award at 21-
22.) 
On June 9, 1995, CSXT and the unions filed petitions for review of the 
Arbitrator's award. On June 29. 1995, CSXT and the unions filed repUes. On 
July 28. 1995, CSXT filed a petition for leave to file a reply to the reply 
filed on June 29, 1995. by the unions. By decision served August 22, 1995. we 
granted CSXT's petition and allowed the unions to file a reply to the 
substantive argumenU raised therein. The unions filed a reply on September 6. 
1995. 

ARGUMENTS OF THE PARTIES 

The parties raise four main issues: (1) whether we should bear the appeal 
under our Lace Curtain standard; (2) whether the operational changes proposed 
by CSXT are linked to, or caused by, a prior approved transactton subject to 
New York Dock, i.e., whether they were properly before the Arbitrator; (3) 
whether the changes would improperty reopen prior implementing agreements by 
contravening provisions in them that allegedly require that such changes be 
accomplished through bargaining under the RLA: and (4) whether the changes are 
the type of changes that may justify our overriding coileaive bargaining 
agreemenu or, altemately, involve "righu, privileges and benefiu" that must 
be preserved under section 2 of New York Dock. 

*4 1. Whether the appeal should be heard 
In iu reply filed June 29, 1995, CSXT argues that the Arbitrator's findings 

of faa should not be reviewed under our deferential Lace Curtain standard of 
review (sec n. 6, supra), under which we do not review arbitrators' findings as 
to issues of causation, the calculation of benefiu. or the resolution of other 
faaual questions. In this category of unreviewable issues, according to CSXT. 
are the Arbitrator's findings that (I) the operational changes proposed by CSXT 
grow out of the prior control and merger transaaions and that (2) CSXT 
demonstrated a need to modify collective bargaining agreemenu to realize the 
benefiu of the merger. 
In their June 29, 1995 reply to CSXT. the unions argue that the Arbitrator's 

award is fully reviewable under our Lace Curtain standard on the grounds that 
the Arbitrator made egregious errors of fact and law. 

2. Whether the changes proposed are linited to or caused by a prior approved 
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transactiou 
In their petition for review filed June 9, 1995. the untons argue that the 

Arbitrator lacked jurisdiaion under New York Dock to consider the changes 
sought by CSXT pursuant to our authority to approve operational changes that 
are necessary to effeauate mergers. That is so, according to the unions, 
because the changes cannot be Unked to. or were not caused by, any of the 
merger transaaions cited by CSXT. The unions iwainmiw that the changes sought 
here are due to pre-1980 control proceedings not dted by the carrier and 
involving the property at issue. According to tlie unioos, the changes cannot 
be linked to the 1980 decision that put Chessie and SCLI under common control 
because they do not bivolve SCLI property. [FN 11) 
In iu reply, CSXT advances varioi'S argumenu to show that the labor changes 

proposed by CSXT grow out of the prior control and merger transaaions. CSXT 
cites various decisions where this agency or arbitraton actiag under iu 
authority assertedly altowed changes under New York Dock. Responding to the 
unions' argument that, because the changes do not involve SCLI property, they 
cannot bc Unked to Finance Docket No. 28905 (Sub-No. 27), CSXT notes that the 
changes involve property of the RF & P. the last carrier to come under the 
complete control of CSXT. CSXT responds to the imkms' argument that our 1980 
dedston in Finance Docket No. 2890S (Sub-No. 27) cannot bc the source of the 
changes allegedly because it Is too old by (1) poiatteg to dedstoos where we 
have assertedly hdd that causaUty is not diminished by tirae and (2) arguing 
that CSXT was not able to integrate the operatkms of hs subsidiaries untU 
the subsidiaries were adually merged iato CSXT, a lengthy process that was not 
conduded untU 1992. 

3. RLA bargaining requirement in prtor dedstoos 
In their petittoo for review, the unions argue that the merger transaaions 

have already been covered by implementing arrangemenu and that the 
coordination sought here would bnpropcrly reopen these prior agreemenu. 
[FN12) The untoos maintain that the prior implementing agreemenu require that 
the changes proposed here be accomplished through bargaining under the Railway 
Labor Aa (RLA) rather than arbitrations under New York Dock. [FN13] 
*5 In iu reply, CSXT responds that the language in question is old 

boilerplate language going back as far as 1959 that provides mcrdy that 
matters toudied upon ia hnplementing agreemenu can bc changed pursuant to 
transaatoas that do not require our approval without gohig through New York 
Dock procedures. CSXT dtes five implementing agreemenu where representatives 
of labor allegedly did not argue that the language required bargaining under 
the RLA to implement traasaatons requiring Commission approval. The carrier 
aiso argues that it cannot credibly be found to have agreed to a one-sided 
bargain that would have permanently waived its ability to accompUsh future 
coordinations through the .New York Dock procedures. Finally, CSXT argues that 
it had no authority to waive iu natutory right to have these issues govemed 
by Commission procedures under seaion 11347 and New York Dock rather than RLA 
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procedures. 
4. AbiUty to override prior agreemenu 

Both parties tacitly assume that CSXT s changes would in faa contravene 
coileaive bargaining agreemenu. As in prior cases where our authoritv under 
New York Dock was at issue, neither parry systematicaUv discusses how the 
collective bargaining agreemenu would bar the changes sought bv management in 
the absence of action by thU agency. Instead, the parties restria their 
argument to whether we may compel the changes under New York Dock. The 
Arbitrator did not resolve this issue. 
In iu petition for review Hied June 9. 1995. CSXT asks us to decide the 

issue that the Arbitrator declined to decide, i.e., whether the changes 
proposed by CSXT would fail to preserve the "righu, privUeges and benefits ' 
of existing coileaive bargaining agreemenu. Briefly, CSXT argues that the 
changes do not alter prior righu, privileges, or benefiu because: (1) the 
pay, benefiu. and other "key terms" of the prior agreemenu will not change; 
(2) all employees will continue to be covered by coileaive bargaining 
agreemenu (the B&O agreemenu): and (3) our labor proteaion obligations 
have never been interpraed as giving employees of a merged carrier like CSXT 
the "right" or "privilege" of working only on the Unes of their former 
employers. 
The unions argue that, under RLEA, the changes must be necessary to secure the 

public benefiu of the merger and that the changes at issue fail this test. 
CSXT responds that lu changes will effeauate the dted transaaions by 
merging operations on lines where train operations are allegedly being 
conduaed as though they conUnued to belong to separate railroads. The unions 
dispute CSXT's statement (that operations in the proposed distria are being 
conduaed as though they continued to belong to separate railroads) on the 
grounds that operations in the distria have in faa been merged, except for 
the consolidation of seniority districu. [FN14] 
CSXT argues that the changes meet the standard imposed in RLEA for changing 

prior praaices that interfere with attainment of the public benefiu of the 
transaction. CSXT argues that: (1) the changes wiU improve operational 
efficiency; (2) this improvement is a public benefit under RLEA; and (3) the 
cost savings from this hnprovement satisfy RLEA by not creating merelv a 
transfer of wealth from labor to CSXT. [TSIS] Concerning this last point. CSXT 
comrasu the opcrattonal changes proposed here with changes in pay and pension 
benefiu (not proposed here) and other changes that, according to CSXT. can 
direaly transfer wealth from labor to camers. CSXT accuses the unions of 
interpreting RLEA as disallowing any changes to coileaive bargaining 
agreemenu, not just changes thai are designed to transfer wealth from labor to 
carriers. 
•6 The panics dispute the broader implications of seaion 2 of New York 

Dock. CSXT views the "righu. privileges and benefiu" language of section 2 as 
merdy creating a savings clause that preserves the coileaive bargaining 
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agreement provisions that are required to be modified in order to effeauate 
Commission-authorized transaaions. The unions respond that RLEA precludes 
CSXT's argument. 
The unions dispute CSXT's position that the changes are not important enough 

to constitute changes in "righu, privileges and beneflu." In panicular. the 
unions argue thar changes in the location where employees work must be 
considered in any evaluation of whether " rigbu, privUeges and benefiu " are 
changed and that we may not consider only pay and beneflu. The unions also 
argur that union represenution is a right tbat must bc preserved. 
The panies dispute the relevance of seaion 11341(a). The untons question 

the Arbitrator's premise that modifications of coUective bargaining agreements 
mi v be ordered pursuant to 49 U.S.C. 11341(a), on the grounds that seaion 
11341(a) does not apply to transaaions that are approved under our seaion 
10505 exemption authority. [FN16] In response, CSXT argues that, first, the 
Arbitrator did not rely exclusively on seaion 11341(a) but also relied on 
seaion 11347, and, second, that the Arbitrator related the changes to Finance 
Docka No. 28905 (the common control proceeding), which was Dot approved via an 
exemption under sectton 10505. 

DISCUSSION 

As noted, the parties raise four main issues. The threshold issue is whether 
we may hear the appeal on iu meriu. 
1. Whether the appeal should bc heard. We wUI hear the appeal. Under our 

Lace Curtain standard of review, wc do not review issues of causation, the 
calculation of beneflts, or the resolution of other faaual questions in the 
absence of egregious error. Here, the Commission must decide the issue of 
whaher the changes involve "righu. privileges and benefiu" that must bc 
preserved under sectton 2 of New York Dock because the arbitrator deferred 
resolution of it to us. The Arbitrator's decision on the issue of whether the 
proposed changes are linked to a prior transaaion is a faaual issue. That 
decision should not bc set aside except for egregious error. The third issue 
raised on appeal, whether the railroad has bound itself to follow RLA 
procedures hi undertaking the changes at issue here, involves faaual 
determinations by the arbitrator which merit our deference. However, because 
it goes beyond mere faaual questions, it warranu our review under the Lace 
Curtain standards. 
2. Whether the changes proposed are linked to or caused by a prior approved 

transaaion. The parties dispute whether the labor changes proposed by CSXT 
are linked to, or caused by. a prior approved transaction subjea to New York 
Dock, i.e., whether they were properly before the Arbitrator. We find that the 
changes were properly before the Arbitrator under New York Dock. 
'7 The Arbitrator's finding on linkage is a factual finding as to 

causation, and, as such, is entitled to deference under our Lace Curtain 
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standard of review. Such findings are reversed only upon a showing of 
egregious error. 
The Arbitrator's finding of linluge was not egregious error. The purpose of 

the changes is to ensure that CSXT ceases to operate as a coUeaion of 
separate railroads and fully enjoys the operational economies of being a 
unified system. [FN17] Tbe opportunity to make these changes was created by an 
entire series of decisions. These began with the 1963 and 1967 decisions that 
brought the B & O, C & O, and WM under conunon control and ended with the 1992 
decision that formally merged the RF & P into the CSXT system. [FN18] All of 
these decisions played a role in creating the opportunity for CSXT to 
coordinate operations in the proposed Eastem Distria by use of a single pool 
of employees. This opportunity cannot be attributed solely to any individual 
decision in this series of decisions. 
The relevant inquiry is whdher the anion at issue is linked to prior 

Conunission aaion in which we imposed New York Dock conditions. As long as the 
anions at issue are rooted in transaaions subjea to New York Dock, it docs 
not matter whether these conditions were imposed in onc transaaion or 
several. The conditions do not vary from case to case. The only question is 
whaher they are applicable. The unions do not dispute that they are. .Neither 
logic nor precedent supporu the unions' contention that the basis for a 
carrier's aaion must be found in a single. Commission-approved transaaion, 
rather than hi a series of them. 
The untons, positioo is based on an assumption that CSXT had a duty to 

implement whatever New York Dock>related coordinattons involving C & O, B & O. 
and WM track when these carriers first came under common control or soon 
thereafter. If CSXT had been under such a duty, the instant coordination 
arguably could have been criticized as too late to bc. accomplished under New 
York Dock. 
But we have never bnposcd a deadline on making merger-related operational 

changes. In fad, in CSX Corporation-Control-Chessie System. Inc.. and 
Seaboard Coast Line Industries, 8 I.C.C.2d 715, 724 n. 14 (1992), we held that 
causality is not diminished with the passage of time: 

Causality, however, is not per sc diminished by a lengthy delay in 
exercising authority prevtously granted. This is not analogous to laches. 
There could be any number of reasons why an entity formed as a result of a 
Commissioo-approved transaaion might wish to postpone a coordination which 
could have been undertaken earlier. 

We have been given no reason to depan from this holding here. CSXT merged 
iu operations gradually, delaying man> changes until tbe corporate entities 
were merged. This approach does not appear to be unreasonable on iu face, and 
no showing has been made that it is unreasonable. Nor has any showing been 
made that CSXT's gradual merger of its operatioiu prejudiced the righu of 
employees under New York Dock. If an>ihing, the gradual nature of '.he merger 
would have been more likely to benefit emplovees by providing for a smoother 
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integration of pcrsoimel into the merged system. 
•8 The unions note that the order of Presidential Emergency Board 219 

increasing the basic mileage of train and engine service employees infiuenced 
the benefiu of tbe coordination. See the sutemenU of Don M. .Menefee and 
John T. Reed, attached to the unions' Appendix of ExhibiU filed with iu 
petition on June 9, 1995. Without tbe merger decisions, however, there could 
have been no coordination at aU, notwithstanding Presidential Emergency Board 
219. Without Presidential Emergency Board 219, the new distria would most 
lUcely have been smaUer (due to a smaUcr range of crew travel), but some 
coordination would stUI have been possible. The cotmection between the merger 
decisions and the coordination was not severed by the action of the Emergency 
Board. A reasonably direa causal conneaion remains between our decisions and 
the coordination. Our standard of ""reasonably direa connection" was applied 
in: (1) Burlington Northern. Inc.-Control and Merger-St. Louis-San 
Francisco Railway Company (Petition for Review of Arbitral Award), Finance 
Dockrt No. 28583 (Sub-No. 24) (ICC served June 23, 1996); anti (2) .Maine 
Central Raih-oad Company-Lease (Arbitration Review, Finance Dockd No. 29720 
(Sub-No. lA) (ICC served Dec. 8, 1988), afTd Brotherhood of Maintenance of 
Way Emp. v. L C C , 920 F.2d 40 (D.C.Cir.l990). Thus, the Arbitrator did not 
commit egregious error by finding a connection. 
3. RLA bargahiing requiremenu to prtor agreemenu. The parties dispute 

whdher the coordinatton sought by CSXT would contravene provisions in prior 
implcmcnttog agreemenu that aUcgedly require that subsequent coordinations be 
accomplished through bargaintog under the RLA. 
We uphold the Arbitrator's decision that these provisions impose no such 

requirement. The totent of the provisions requiring RLA bargaining was not to 
bar this type of coordinatton under New York Dock. The lack of intent was 
manifested in two ways: (1) difTcrences in the territories involved; and (2) 
past dealings. 
(a) Territorial difrerenccs. The Arbitrator found that the changes proposed 

by CSXT here do not involve the same territory or property involved in the 
prior agreemenu. [FN191 We have no reason to question this finding, much less 
to find it egregiously wrong. [FN20) 
Nor do we find egrcgtous error in the Arbitrator's premise that the prior 

agreemenu were not totendcd to cover future coordinations involving different 
track and territories. WhUe it can bc argued that CSXT bound itself to RLA 
procedures ss a condhton for changing the coordinations involving the lesser 
included track at issue to the prior agreemenu, the carrier cannot reasonably 
be found to have totendcd these agreemenu as perpetually waiving New York Dock 
procedures for future coordinations involving territories of substantially 
greater extent and differing scope. Such a waiver would have barred the 
carrier from any future New York Dock coordination bdween the track involved 
in the prior agreemenu and the remainder of the CSXT system, thereby creating 
an " island"" of unintegrated operations in iu system. We cannot plausibly find 
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that the carrier totendcd to use the minor and routtoe l*>*fi3 and 1992 agreemenu 
to bind itself to such a significant resthnioo. at least in tlie absence of 
specific language in tbose agreemenu or other credible evidence of such 
intent. 
*9 (b) Past dealings. The Arbitrator also impUed that past deaUngs show 

that the RLA requirement was not intended to bar the instant coordination. 
rFN21] Under general contrad law. the intent of parties to an agreement can 
be ascertained from a course of dealing or usage of the trade. Custom and 
usage, as reflcaed in the arbitration agreemenu cited by CSXT, contravenes 
the contention that RLA procedures are required for subsequent coordination 
efforu under New York Dock. [FN22] The awards dted by CSXT, going back over 
30 years, show that neither party had any reason to view this langtuigc as 
restrining CSXT's abiUty to invoke New York Dock to implement future 
operational changes, an ability that CSXT would not have readUy given up. 
This usage history is consistent with CSXT's position that tbe language is 
boilerplate language that provides merely that matters touched upon in 
implementing agreemenu can bc changed pursuant to transaaions that do not 
require our approval without going through New York Dock procedures. 
Because we arc upholding the Arbitrator's finding that the intent of the 

language requiring RLA procedures was not to bar future coordinations under .New 
York Dock, we do oot have to reach CSXT's argtmicnt that carriers have no 
authority to waive their statutory right to have such issues govemed by 
Commission procedures under sedion 11347 and New York Dock rather than RLA 
procedures. 
4. Ability to override prior agreemenu. It U well settled that we have the 

authority to modify coileaive bargaining agreemenu when modification is 
necessary to obtain the benefiu of a transaaion that we have approved in the 
public interest. See the cases cited in note 7, supra. At issue here are the 
limiu of that authority. In particular, the issue is whether the changes 
sought by CSXT comport with the court's decision in RLEA. 
The court in RLEA did not intend to make every change an impermissible change 

in righu, privileges, or benefiu. As the coun stated (987 F.2d at 814), 
"Unless, however, every word of every CBA were thought to establish a right, 
privilege, or beneflt for iabor-an obviously absurd position-565 [of the Rail 
Passenger Service Ad, 45 U.S.C. 565] (and hence 11347) does seem to 
contemplate that the ICC may modify a CBA." [Citation omitted.) Nor did the 
court hold that changes to work location or the switching of employees from 
work under onc colledive bargaining agreement to another involved 
impermissible changes in righu, privileges, or beneflu. 
To determine which changes are permissible, the court in RLEA established the 

following standard (987 F.2d at 814-815): 
... it is clear that the Commission may not modify a CBA willy-nilly: 11347 

requires that the Commission provide a "fair arrangement." The Commission 
itself has stated that it may modify a coileaive bargaining agreement under 
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11347 only as "necessary"" to effeauate a covered transaction. [Citation 
omined.] ... We look therefore to the purpose for which the ICC has been 
given this authority [to approve consolidations). That purpose is presumably 
to secure to the pubUc some transportation benefit that would not be 
available if the CBA were left to place, not merely to transfer wealth from 
employees to their employer.... 

*I0 In other words, the court's standard is wbetber the change is (a) 
necessary to effea a public benefit of the transaaion or (b) merely a 
transfer of wealth from employees to their employer. 
This standard has been ma here. Tbe Arbitrator did not conunit error (much 

less egregious error) in finding that the changes sought by CSXT would improve 
efficiency, [FN23] a faaual ftodtog entitled to deference under our Lace 
Curtain standard. CSXT has supponed iu claims that mergtog the separate 
seniority rosters into one wiU produce real efficiency benefiU; sec volume 
III of the Appendix of ExhibiU to the Petition of CSXT, Tab B at 8-12. 
Improvemenu in effidency reduce a carrie. 's cosu of service. This is a 
public transportation benefit because it resulu to reduced rates for shippers 
and ultimately consumers. The savings realized by CSXT can be expcaed to be 
passed on to the pubUc because of the presence of compdition. Where the 
transponation markd for particular commodities is not compditive, regulation 
is available to ensure that cost decreases arc reflcaed to rate decreases. 
.Moreover, increase .Idcncy and lower cosu would enabto CSXT to increase 
traffic and revenue by enabling that carrier to lower lu rates for the service 
it provides or to provide better service for the same rates. While the 
railroad thereby beneflu from these lower costs, so does the public. 
The changes sought by CSXT do not appear to bc a derice merely to transfer 

wealth from employees to the railroad. Indeed, there does not appear to be a 
significant diminution of the wealth of the employees. The extent of 
unionization will not change. The reduaion in labor cosU will occur through 
more efficient use of emptoyees and equipment, not by any reduction in current 
hourly wages and beneflu. [FN24] In order to use employees more efficiently, 
CSXT will require some employees to work different territories and repon to 
different staging areas. Some employees may have to move. Moving expenses are 
a benefit under our New York Dock compensation formula. 
The onc advene effed on employees from the proposed consolidation of 

seniority distrids apparent from the record is that some employees may have to 
travel to proted their seniority righu. A specific instance cited was that 
terminal reporttog potou for engineers working out of Cumberland, MD, would be 
100 miles away. No reduaion in wages or change in working conditions would 
exist, except the minor changes noted. Employees subject to these changes 
would bc compensated under New York Dock. For lhat reason, the criteria of RLEA 
have been met. 

In considering whether the aaions taken by CSXT comport with RLEA. we need to 
consider the court's decision in ATDA. which adopted the RLEA standard, adding 
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(26 F.3d at 1164, emphasis supplied): 
In other words, the benefit cannot arise from the CBA modification itself: 

considered independently of tbe CBA. the transaaion must yield enhanced 
efficiency, greater safety, or some other gain. 

*11 The Arbitrator found that the consolidation of the seniority disiricu 
would lead to lower cosu, hence resulting in transporution benefiu. But the 
unions have asserted that these benefiu arise merely from the modification of 
the CBA. thereby contravening the court's holding in ATDA. 
We disagree. On page 16 of his decision. Arbitrator O'Brien sutes: 

CSXT has convtoced this arbitrator that it is necessary to change the 
seniority districu of the trato and engine service affcaed by iu proposal 
if the territory of the erstwhUe C & O. B & O, WM and RF & P to bc 
coordinated is to be run as a disttoa and unified raU freight operation. 
Were the Carrier required to continue operating this territory as four 
separate railroads each with iu own work force and seniority districu the 
operating efficiencies contemplated by the coordination would be illusory. 
(Emphasis added.) 

Here, the "transaaion" is not, as labor contends, the modification of the 
coileaive bargaining agreemenu but rather the mergers of four previously 
separate railroads toto a stogie entity. The merging of the seniority 
districu docs not have iu genesis to the modificatton of the coUeaive 
bargaining agreemenu. As tong as the C & O, B & O, WM and RF & P remained 
separate railroads, the employees of each must of necessity have worked 
independently of each other. Approval of the merger was the adion that 
permitted these four groups of employees to bc mdded into one. Once the 
merger had taken place, the consolidation of the employces-and the 
modification of the coUective bargaining agreements-became necessary if the 
efficiencies of the single work force, made possible by the merger, were to be 
realized. 
We must also ddcrmine whdher the CBA provisions to bc changed-(l) " scope " 

provisions governing "ownership"' of work; fFN251 and (2) seniority 
provisions-arc "righu, privileges, and benefiu " that must be preserved. The 
D.C. Circuit Court remanded RLEA to permii the Commission to define the meaning 
and scope of the phrase "righu, privileges, and benefiu" in sedion 405 of 
the Amtrak Ad as incorporated into 49 U.S.C. 11347. 987 F.2d at 814. 
The history of the phrase "righu. privileges, and benefiu" indicates that it 
has traditionally meant what it implies-the incidenu of employment, ancillary 
emolumcnu or fringe bencflts-as opposed to the more central aspecu of the 
work itsclf-pay, rales and working conditions. The genesis of seaion 405 of 
the Amtrak Aa was the Urban Mass Transit Art of 1962 (UMTA), which authorized 
federal financial assistance to state and local govemmenu for the improvement 

urban mass transit systems. Seaion 13(c) of that Aa (now codified as 49 
U.S.C. 5333(b)) required the Secretary of Labor to certify as "fair and 
equitable" arrangemenu to protea affeaed employees. The first requirement 
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of seaion 13(c) for a " fair and equiuble " arrangement was •the preservation 
of nghu, privUeges, and benefiu under existtog collective bargaintog 
agreemenu or otherwise." 
•12 Smce no LTVfTA financtog could be complaed without the Secretarv of 

Labor's seaion 13(c) certificatton, a model protective agreement was developed 
to permit rapid and dependable processing of appUcations. The current 
regulattons of the Department of Labor provide that the Secretar will certify 
pursuant to seaion 13(c) if the parties adopt the Modd Agreement 29 CFR 
215.6. Paragraph 10 of the Modd Agreement seU forth the type of righu 
pnvileges, and benefiu that are "preserved" (emphasis added): ' 

(10) No employee recdring a dismissal or disptoeement aUowance shaU bc 
depnved during his protection period, of any rightt, privUeges, or benefiu 
attaching to bis employment, toduding without Umiuttoo, group life 
insurance, bospitalizaUon and medical care, free Uwisporution for himself 
and his family, sicx leave, conttoued status and partkipaUon under any 
disabiUty or rdirement program, and such other emptoyee benefiu as 
Railroad Rairement, Sodal Security, Workmen's CompensaUon. and 
unemployment compensaUon, as weU as any other beneflu to which he may be 
entitled under the same conditions so tong as such beneflu continue to be 
accorded to other employees of the bargaining unit, inactive serriee or 
furloughed as the case may be. 

We believe that this is compeUing cridence that the term "rightt- privilcces 
and benefltt" means the "so<aUcd inddentt of cmptoymem, or trtoge 
benefltt," Southera Ry. Co.-Cootrol-Central of Georgto Ry. Co., 317 I C C 
557, 566 (1962), and does not todude scope or sentority provistons. 
In any event, the partlcutor provistons at issue here do not come within 
nghtt, privileges, or benefltt" beoiuse they have consistenUy been modifled 

in the past to conneaion within contaUdations. This may wdl bc due to the 
faa that ahnost aU consoiidattons rewire scope and seniority changes in 
order to effeauate the purpose of the transaaion. Railway Ubor Aa 
bargaining over these aspectt of a consolidation would frustrate the 
transactions. The ATDA court tooked to past condua in ronsolidations when it 
mled that scope rales were not among those provistons proteaed as "righu 
pririlegcs, and benefltt." 26 F.3d at 1163. The court rcUed, to part, on CSX 

^ I ^ I f ^ ^ i ! ^ : ^ ^ ^ . Sy«em. Inc. and Seaboard Coast Line Industries, 
Inc., 6 I.CX.2d 71S, 736, 742 (1990) (Cannen II), and itt redUtion of the 
J J T J i i ."i?"*'^.!!"'*^ Washington Job Protedion Agreement of 1936 and 
pre-1976 labor conditions. 
Seniority provisions have also been historically modified with regularity by 

1̂ .̂°?,!," conneaion with consolidations. See Cannen ll, 6 LC.C2d at 
721, 736-737, 742, and 746 n. 22. Thus, both scope rales and seniority 
provisions have historically been changed without RLA bargaintog and 
accordingly, are not digible for proteaion as righu, privileges, aiid ' 
benefiu." • 
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The untoas argue that section 2 of New York Dock gives emptoyees a right to 
retato thch- existtog unton represenution. Tbe coordination will require WM 
engtoeers. currently represented by LTU", to work under the agreement that BLE 
negottoted with the B & O rather than their current agreement. The effea of 
our transactions on selection of union membership is under the jurisdiction of 
the National Mediation Board adtog under the RaUway Labor Ad. Fox Valley & 
Western Ltd.-Exemption Acquisition and Opcration-Certato Lines of Green Bay 
and Westera RaUroad Company. Fox River VaUcy RaUroad Corporation, and the 
Ahnapcc & Western RaUway Company, Finance Dockd No. 32035 (Sub-No. 1) (ICC 
served Dec. 19, 1994), sUd op. at 7. Therefore, we ftod that the issue of 
which unioo is to represent WM engtoeers or recdve them as dues-paytog members 
docs not tovoive a right that must bc preserved under sectkm 2 of New York 
Dock. 
*13 As noted, the parties dispute whaher sedion 2 of New York Dock is 

mcrdy a savtogs dause that preserves the collective bargaintog agreement 
provisions that are not required to bc modified to order to effeduate 
Commission-authorized transadtons. We need not resolve that issue here. The 
decistons upholdtog our authority to change collective bargaintog agreemenu 
are not prcmiseu on sedtoa 2 betog merdy a savinp dause. 
Tbe untoos have not evea alleged that the consoUdatton of agreemenu to any 

way faapairs the abUlty of CSXT emptoyees to bargaia coUedivdy wtth the 
raUrood. Nor arc the rights, beoeflts, and privileges granted by past 
negottottoos bapaired. CSXT b propostog adioa that b made possible by 
uvnsacttoas that wc have authorized. Emptoyca affeded by those transadions 
are entitled to the beaeftt of New York Dc± coodittons, whidi have been 
imposed here. 

CONCLUSIONS 

We conclude that the bnplenienttog agreemcntt proposed by CSXT satbfy the 
requuremcntt of our tobor protedion conditions and should bc adopted. The 
coordinatton proposed by CSXT ia linked to transadtons subjed to New York 
Dock and was thus properly before the Arbitrator. By pursutog arbttration 
und« Nev York Dod^ CSXT did not rontravenc tonguagc to prior hnplementing 
agrecmatsrcquirlag that future changes must be made under the RLA because 
those agrecmcBU were aot totendcd to apply to the changes sought here. 
FinaUy, wc Had that the dianges may be made even if they arc inconsistent 
with existtog collective bargatoing agreementt and that our authority to 
requirt these changes b consbtent with the requirement of sedion 2 of New 
York Dock that "rights, privileges and benefiu" of exbttog colledive 
bargaining agreementt be preserved. 
Thb dedston wiU not significantly affea either the quaUty of the human 

environment or the conservatton of energy resources. 
It b ordered: 
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1. The findtogs of fad and conclusions of law in the Arbitrator's award are 
upheld, as supplemented to this decision, and the implcmcnttog agreemenu 
proposed by CSXT are adopted. 
2. This proceedtog is disconttoued. 

Vernon A. WilUams 
Secretary 
(SEAL) 

FVl. CSX Corp.-Control-Chessie System. Inc. and Seaboard Coast Ltoe 
Industries. Inc., 363 I.CC. 521 (1980) (CSXT-Control-Chessto aod Seaboard). 

FN2. At that tune, RF & P RaUroad was controUed (6S.9%) by the Richmond-
Washington Company, which, to tura, was owned by Chessie (40%) and SCLI (40%). 

FN3. In CSXT-Control-Chessie and Seaboard, the Commission authorized the CSX 
Corporation ("CSX") to acquire control of the 6 subsidiary raU carriers of 
Chessie and the 10 subsidiary raU carriers (the so-caUed "FamUy Ltoes") of 
SCLI, through the merger of Chessie and SCLI toto CSX. Two years later, in 
Seaboard Coast Line R.R.-Mcrgcr Exemption-Louisville & N. R.R., Finance 
Dockd No. 30053 aCC served Nov. 8. 1982), the Seaboard and the L & N (both of 
which were subsidiaries of SCLI to 1980) merged to form the Seaboard System, 
Inc. Subsequently, to Baltimore & O. R.R. aod Chesapeake & O. Ry.-Merger 
Exemptton, Ftoaoce Dockd No. 31033 (ICC served May 22, 1987), the B & O merged 
into the C & O. Later that year, C & O merged toto the recently created CSXT. 
See Chesapeake & O. R.R. aod CSX Traosp., Inc.-Merger Exemptton, Finan-je 
Dockd No. 31106 aCC served Sept. 18, 1987). 

FN4. See the notice of exemption to CSX Corporatioa. d al.-Corporate Family 
Transadion Exemptton-Richmond, Fredericksburg and Potomac Railroad Company, 
Finance Dockd No. 31954 (ICC served Od. 31, 1991). 

FN5. CSX Transporution. Inc.-Operation Exemptton-Richmond, Fredericksburg 
and Potomac RaUway Company, Finance Docka No. 32020 (ICC served Apr. 15, 
1992). 

FN6. Under 49 CFR 1115.8, the standard for review b provided in Chicago & 
North Westera Tpto. Co.-Abandonment. 3 I.CC2d 729 (1987), popularly known as 
the "Lace Curtato" case. Under tbe Lace Curtain standard, tbe Commission does 
not review "issues of causation, t he calculation of benefltt, or the resolution 
of other faaual questions" to the absence of "egregious error." Id. at 735-
736. In Delaware and Hudson Railway Company-Lease and Trackage Righu 
Exemption-Springfldd Terminal Railway Company, Finance Dockd No. 30965 (Sub-
No. 1) d al. (ICC served Od. 4, 1990) at 16-17, remanded on other grounds in 
Raiiway Labor Executives' Ass'n v. United States, 987 F.2d 806 (D.CCir.l993), 
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we elaborated on the Lace Curtato standard as follows: 
Once havtog accepted a case for review, we may oiUy overtura an arbitral 

award when it b shown tbat the award is irrational or faib to draw iu 
essence from the imposed labor conditions or it exceeds the authority 
reposed in arbitrators by those conditions. [CiUtions omitted.] 

FN7. Where modification u necessary, we may ad under eiihcr section 11347 or 
sedion 11341(a). CSX Corp.-Control-Chessie and Seaboard C L . L , 4 I.C.C.2d 
641 (1988), modified 6 I.C.C2d 715 (1990): Brandywinc VaUcy R. Co.-Pur.~ 
CSX Transp., Inc., 5 I.C.C2d 764 (1989); RaUway Labor Executives' Ass'n v. 
United Sutes, 987 F.2d 806 (D.C.Cir.l993) (RLEA); NorfoOi & Westera v. 
American Trato Dbpatchers, 499 U.S. 117 (1991); and American Train 
Dispatchers Assodation v. LC.C, 26 F.3d 1157 (D.C.Cir.l994) (ATDA). 

FN8. The notices and letters of transmittal to the uaions appear in attachmenu 
1 and 2 of volume I of the Appendix lo CSXT's petition fUed June 9, 1995. The 
specific changes annotmced for each union were the same. 

FN9. See oote 3, supra, for a sutement of the dedstoos. 

FNIO. The court noted, RLEA at 813-814, that sectton 11347 tocorporates the 
protections afforded uoder the RaU Passenger Serrlce Ad of 1970 (Amtrak Ad), 
45 U.S.C 565, whkh provides, toter alto, that "rights, privileges and 
beneflu" afforded emptoyees under existing colledive bargatoing agreemenu bc 
preserved. 

FNll. The unions sometimes discuss thb issue of Unkage or causatton in terms 
of whdher "the consolidation of seniority rosters and seniority districu" 
(reply flicd June 29, 1995 at 6) or an attempt to realize "efficiencies" 
(pdition filed June 9, 1995 at 19) can bc considered to be "transadtons" 
under New York Dock. Ahhough the unions' choice of words sometimes differs, 
the underlying issue b the samc-whether CSXT u attempting to implement a 
transadion or transactions that are subjea to New York Dock. 

FN12. The prior agreementt alleged by the unions to bar the instant 
coordination due to language requiring modification pursuant to RLA procedures 
arc: (1) the two 1983 coordtoatton agreemenu between (a) the B & O and WM and 
BLE and (b) B & O and WM and UTU. both of which involved lesser included 
territory (see Exh. 9 to the unions' Appendix of ExhibiU]; and (2) the two 
1992 coordination agreementt between (a) CSXT, RF & P, and UTU [see Exh. 10 to 
the unions' Appendix of ExhibiU) and (b) CSXT, RF & P, and BLE (see Exh. 11 to 
the unions' Appendix of ExhibiU), both of which involved lesser included 
territory. 
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FN13. The language in question typically provides that "Thb agreement ... 
shaU remato to effed untU changed or modified to accordance with the 
provisions of tbe RaUway Labor Aa. as amended." See, e.g., tbe 1970 
implcmcnttog agreement reached between the B&O, WM, and several unions, to 
CSXT's petition fUed June 9, 1995. Appendix volume • , exhibit 36, page 8. 

FNM. See Appendices A and B of the unions' reply fUed June 29, 1995. 

FN15. The parties somdimes argue to temu of whether the changes "flow solely 
from modiflcation to labor agreemenu" or use stmUar tenns. When they do 
thb, they seem to bc dbputing whether we would bc contraventog RLEA by 
mandating changes that arc designed less to secure the public benefltt of 
transactions than to transfer wealth from labor to the carrier. 

FN16. We have asserted two sututory grounds for modiflcation of coUeaive 
bargaintog agreementt: sectton 11347, tbe sututory basb of New York Dock; 
and section 11341(a). 

FN17. The unions dispute CSXT's statement, that operations to the proposed 
distria are betog conduaed as though they conttoued to betong to separate 
raUroads, oo the grouods that operations to the distrid have to fad been 
merged, except for the coosolldation of seniority distrids. See the 
statementt of UTU General Chairmea Robert J. WUl aod Joho T. Reed, attached to 
the uotoiu' reply filed Juoe 29, 1995. We ftod, however, that operations in 
the proposed distrid have oot been merged, based oo the statement of CSXT's 
Dhedor of Emptoyee Relations Michael D. Rogers, attached to CSXTs response 
nicd July 28, 199S. 

FN18. The Arbitrator's failure to indude the pre-1980 transaaions as grounds 
for hb jurisdiaion did not affed hb jurisdiaion because thb agency, lUce 
courtt operating under modem rales of pleading and praaice, may uphold iu 
jurisdiaion for any vaUd legal reason, regardless of whdher that reason b 
pleaded or argued. 

FN19. In making thb flodtog, the Arbitrator dbtingubhed an earlier 
arbitration award where Arbitrator Harris found to the contrary (Award at 19): 

The Uotoos dte a 1994 award rendered by Neutral Robert O. Harris in a 
case betwceo the UTU aod CSXT (involving Carrier's notice to coordinate 
work performed on the C & O and the Loubville and Nashrillc Railroad 
Company) in support of itt contention. Arbitrator Harris found that 
because of an earlier hnplementing agreement involvtog the same properties, 
CSXT was preduded from asking for dc novo arbitration to coordinate 
property subjed to an hnplementing agreement which, by iu express terms, 
may only bc changed pursuant to the RLA. The Carrier has appealed the 
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Harris award to the ICC. 
It appears that Arbitrator Harris conduded that an hnplcmenttog agreement 

may not bc changed to a second coordtoation of tbe same properties except 
in accordance with the terms of the implcmcnttog agreement. However, CSXT 
and or itt predecessors agreed to implementtog agreementt tovolving the WM 
and tbe RF & P. EridenUy, there were no unplementtog agreemcntt involvins 
the B & O and the C & O. Since over 80% of the territory the Carrier now 
proposes to coordinate tovolves fonner B & O and C & O property the Carrier 
b not now scektog coordtoation of " the same properties" which were subjea 
to earUer unplcmcnting agreemcntt, to thb Arbitrator's judgment. 

FN20. The Arbitrator's flndtog that different territory was tovolved was not 
egregiously wrong. Ao tospection of the track tovdvcd to the prior 
agreemenu (sec the agreemcntt and diagrams dted to note 11, above) indicates 
that much of the track and the scope of the coordtoation differs: 

1. The WM trackage tovolved to the two 1983 agreementt coordinating 
operations on the WM and the B & O only parttoUy overtops the WM trackage at 
bsue here. Part of the WM u^ckar tovolved to the 1983 agreemcntt seems to 
have been abaodooed. 
2. The B & O track tovolved to the 1992 agrccmeott coordioattog operations 

ootheRF&F aod thcB&Orao from Pbtoraac Yard to Batthnore and 
PhUaddphto aod fhmi Potomac Yard west to Bruoswick aod east agaio to 
Balthnore, a smali subsequem of the B & O track tovolved here. UnlUie the 
agrccm-cts at bsue here, the 1992 agrccmeott did oot tovoive C & O track. 

FN21. The Arbitrator stated (Award at 20): 
It b abo noteworthy that CSXT and itt predecessors have negottoted 

several toiplementtog agrccmeott containing language sunilar to that 
involved to the Harris award. Many of those properttos were subsequently 
coordinated without resort to the RLA. Rather, they were owrdinated in 
accordance with ICC procedures. 

FJJ22 r̂he agreementt are dbcusscd on pages 29-30 of CSXTs reply filed June 
29, 1995 ud appear to eahibitt 36, 38. 39. 40. 41, 42, and 43. to each of the 
five totpknicnttog agrccmeott dted by CSXT, the union did not objed to the 
expanstoa ei the coordtoatton of operations under New York Dock 
notwiUistaodtog tbe preieoce of sunilar language referring to the RLA in the 
prior toiplcmeottog agrccmeott establishing the coordinattons that were 
expuidcd. The untons do not dbpute CSXT s position that they did not rabe 
the RLA Unguage as an objcdion to subsequent expanstoa. 

FN23. See note 16, above. 

FN24. Certato WM employees may experience minor changes in compensation due to 
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minor differences bdween the B & O and \̂ ^̂ ^ coileaive bargaining agreemenu. 
But the differences apply only to small numbers of employees and to atypical 
situations. Any changes to compensation would bc compeosabke under New York 
Dock. 

FN25. See ATDA, 26 F.3d at 1160-61 for dbcussion of scope provisions. 

APPE.NDIX 

•14 CSXT's Statement of Changes Under Seaion 4 of New York Dock [FNIJ 
A. Effective upon ten (10) days advance notice, all trato operatioos and the 

associated work forces of the former WM. RF & P, and a portion of the former 
C&O, WiU bc transferred, consolidated and merged toto the trato operations 
and associated work force on the former Balthnore and Ohio to the territory 
hereinafter described: 

PhUaddphto, Pa.-Cumberland, Md. (fonner B&O) 
Cherry Run, Md.-Batthnore, Md. (former WM) 
Hagcrstown, Md.-Lurgao, Pa. (former WM) 
Balthnore, Md.-Potomac Yard, Va. (former B&O) 
Branswicfc, Md.-PMomac Yard. Va. (former B&O) 
Potomac Yard, Va.-Rlchffiond, Va. (former RF & P) 
Charlottesville, Va.-Rkhmond, Va. (former C&O) 
Branswick, Md.-Wlnchester, Va. (former B&O) 
Cumberiand, Md.-Brooklyo Jd. W. Va. (former B&O) 
Graftoo, W. Va.-Muddldy, W. Va. (former B&O) 
Benwood, W. Va.->Huottogton W.Va. (former B&O) 
Tygart Jd. W. Va.-Bergoo, W. Va. (former B & O and WM) 

which areas comprise the territory shown on the skdch designated as 
Attachment "A." 
NOTE: All branches and industrial tracks intcrscding the above listed lines 

and all pre-exbting territorial rightt of the involved dbtrictt are included 
in the coordinated territory. 
B. The foitowing inittol operational changes will be placed into effed upon 

implementation of the Consolidation: 
1. Charlottesville, Va. wiU be ctoscd as a supply point and terminal for 

other than outlying point assignmcnu. transferring all other work to Richmond. 
Va. ChartoctcsvUle wiU thereafter bc an outlying point for the Richmond 
supply poim. The Piedmont-Washington Subdivision wiil be added to the working 
limits of the Richmond-Potomac Yard Pool. 
2. Hanover, Pa. wiU be ctoscd as a supply point and terminal for other than 

outlying point assignmcnu. transferring all other work to Baltimore, 
.Maryland. The territory bdween Baltimore and Hanover wiU bc added to the 
working limits of the Baltimore-Brans wick Pool. Hanover will thereafter bc an 
outlying point for the Baltimore supply point. 
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3. Hagcrstown, Md. wiU bc closed as a supply point and terminal for other 
than outlying potot assignmenu, transferring the protedion of service to and 
from Harrbburg to a through freight pool out of Cumberland (operating through 
Hagcrstown). The territory between Cherry run and Hanover will be added to the 
working iimiu of the Baltimore-Bmnswick pool. Hagcrstown will thereafter be 
an outlying point for the Branswick supply pool. 
4. The protection of certain service west of Cumberland will be transferred to 
Brunswick by adding the territory west of Cumberland on the Mountain 
Subdivision and former WM lines inierseaing tbe Mountato Subdivbion to the 
working luniu of the Branswick-Cumberland Pool with Branswick remaining the 
home terminal and Cumberland the awav from home termtoal. 
5. The working ItoiiU of the Henry Pool will be combined with the working 

limiu of the Cumberland-Grafton Pool. Cumberland wiU remain as the home 
terminal. Grafton wiU remain as the away from home terminal. 
"15 6. EUdns, W. Va. wiU bc closed as a supply point and terminal for 

other than outlying point assigiunenu. transferring the proteaion of service 
between Tygart Junction and Bergoo to the supply point of Grafton by adding 
that territory to the working Itoiiu of the Grafton-Cowan Pool. Laurel Bank 
will be added as an away from home terminal for that pool. Elkins and Laurel 
Bank will thereafter be an outlying point for the Cumberland supply point. 

NOTE: Notwithstanding any dher provisions of thb Agreement, to foster an 
efficient aod economic enrironment for the racntion and growth of business 
on thb marginal line, when service b needed on the Tygart-Bcrgoo line, 
qualiflcd employees in the Grafton-Cowan Pool will be called ahead of 
unqualiflcd emptoyees. When there are no qualiflcd employees available in 
the pool, the Carrier may call qualified extra employees ahead of unqualified 
pool employees. 

C. Elmployecs may bc required to perform service throughout the coordinated 
territory in accordance with the B & O schedule agreement in the same manner as 
though such coordinated territory was included within their original seniority 
distria. 

FNI. Source: Pages 1-3 of CSXT's proposed implementing agreement with LTU 
transmitted to the union, on Feb. 25. 1994. reproduced in Attachment I of 
volume I of the Appendto of ExhibiU to CSXT's petition filed June 9. 1995. 
Thr same provbioos appear in CSXT's proposed implementing agreement with BLE 
in Attachment 2. 

I.C.C. 
Slip Copy, 1995 WL 717122 (I.C.C.) 
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k'nTD 279 
Referee: Yost 
T i n . Ooekec: 32760 
Carrier(8): UP - concrol - ; 
"nion(3): UTU 
Award Dace: 4-14-97 
^̂ fD Article*: Arc. I, SS 2, 4 



•'.-.i;td Transportacic.-. 'Zr.-.zr. 
ar.3 *"* 273 Ti.-.a.-.cs Tccke-

0- and .Merjer - Souti-.srn ?aci*-- r- ^ 
.ransportation Company, at a i . ' Fmn,..^. .̂ ^̂ .̂̂  ^ 

P'jrsuanc ts Axt 
Section 4, :;«w'v-::. 
££&Jc Condi:i:r.s 

f o r ^r^..»,y,r^^p. 

Byron A. Boyd, Jr., Assistant Presidenc 
Clinton J. Miller I I I . General CounsII 
o. Previsich, General Chairman 

r^r fir r t i r -

>»• S. .Hinckley, General Director Labai- a.i... 

?icJe?!sn!̂ n5j:;.,̂ :jdSS ----
Mark g. Brennan, Op.ratlii o l J i r J i i i r R«i«ion, 

V.-.ion'a'n/?r.'tr'„iJS P^^^^iVYyVtV/sLJ?* ""^^'^ ^^-sportaticn 
ri.-.ance Dockat No 32760 the u « nf^^^^ Pacific Systsm. m 
Surfae. Tran.port;tio„ Board (STi^.S«Jv^^^^ Transportation, 
systema which includad v«!oua"!li*SSnilJ,?''' ' ' 

nccici-; *rn"?r.%;Uni?a';i?„'̂''.°̂^̂^̂^̂^̂^ 
5eographic«l eteea t e t e r t ^ ro hi ^h. !• . Chairman coveri.ig two 
and thi Donvor H S . Thi Mrcte^in J h f ? " ^ * ! " -̂̂ -̂  

appointed by cha National M.di . t i l" Bo«d? undersigned was 

normar-'erm?Vif^'^'f^'* somewhat uniqua in chac in addition -o - e 
- ° r a r a ; I ! ^ ! / ^ conditions of arbitration, und.r New V.,^'-ock 
w..e .rganizacion requested arbitration of what is icnc'w; a, ^.^i 
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In exchange, th. Carrier w«nr«w i 

.̂stem that w.. not - - . . ^ d m i S i 

commiĴ onV lV?tV;"^dVlVtooS\^^ f̂ "* of -̂ e 
proc.ss than th. parti., h/d * siapl.r Warier 
negotiator, on bo?J"i';:/;;,f5»%̂ °«;iy und.rtaJc.n: how.v.r 

• !n%T' P"*^*^ •«v.lop. too far ''•^•^its akd ^ 
m th.ir proposals that w.nt bmlr̂ rti !®̂ ** parti.a included i-cms 
Organization w.s the movlna ^I^I''^ '^•^••aary. Whill 

*nd a seniority svatna C'^'^^^^t l . t t . r m l i . u of reiocar-of, 
Potentieliy mo/. co\̂ ^y.'""'L^eV^r^^^^^^^ burd.'n'som.̂ 'î S 
Which includ*! an unnoc.aaarv 5V , ^•'^ Carri.r's proposals 

brought b . f o r . ^ S * " ; f ^ , " ^ » ^ i r » ^ « . w consJt ^S^gJi 
anything b«yond what waa loicll^ff; w^ ^' difficult to say 
ôt be uaed to ..capV n̂5 S . , ? " * commitment letzal wi • 

certification «. proA'J.d ^icer Tn fhf.' ' ° f "^^'^^ ^« *u?LatL: 
i.xled to male. . voluntary a^reiSaiJ'* P*'"^^" 

=n. "•^'ot\^c^^^^'^^^^^;,^^-,«^^^^^^^^ not .n th. p.rti.s .= 
-c..v.d .y th. i.tt:?- ''^'^/^'^^^^^^lir^ii^^ 
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.-.egotiatmg team appartr.tly irel i . 

•.•c:u.-.tary agreement. :r. -..-.e s'-iJ "and « M ! ^ . * 
:arrier has reached beyond z.-'-a .'lUt zhit '0^1^^^°^^*"^ 
:rsaci.-.g a voluntary agrcemen- •cceptabi. to 

s aw.-rr p%\̂ 7d.%''"̂ V-̂ .̂V;̂ ^̂ ^̂ ^̂ ^ negotiations that 
fitment letter Ts ak JxaiVi. of res?onaf>,i^'"'^'=''^ 

eeds Of both parties '"S" ' f j ^ i ; ' J ^ ^ ' i f 
egoti.tions/arbitr.tion this arbitrator s i i l y w i i H l ^i , r * 5 ' ' -13 judgea.nt Cor tha*. h.h,«,̂  1̂. ..rT_V substituts ^.ls 3udg.ffl.nt Cor those behind thi commitmVnt leVt.r! 

TERM.S AND mMnfTT^K,^ 

On. of th. k.y areas of dispute d. . la with wh.*. « 
to accomplish th. m.rg.r. In r.vi.wina B J - S ^ ^ ^ ^ ^* "n.c.ssary" 
n.ed to coordinate aaiploys anJ o j l ^ f i f ^ r i ? J o ^ ^ " / " ^ 
ov.r parallal o p . r a t i T n , . \ t â propet t o ^ i \ \ ' ' ^ ^ ^ ^ ^'' i 
op.raCiona und.r a singl. coU.c t iv . hara.i«*«» •«Ploy . . s and 
s ingl . s.niority system in each of ch, H ^ T T ? ' ! ? ' " ^ ' 

;2"-;:::'ira;s;ijr5:t:!̂  ^̂̂̂̂^̂̂  
put. 'ry*i?.f.v̂ ;? -""̂"Mir̂^̂^̂^̂^ 
.̂̂th-A-oi rf%Mn̂- rh=.v.n'hUi\s:l̂ ^̂ ^ 

s.niority is alw.y. ch. moat difficult part of a nmrrrer 

P o J L b l l i ? i . . fl^a .V«ni"'K •^*'^'iO"««nca and a l t .rnac . rout:ng 
M M l i c a c ^ . . n i A . ^ f * ^ * ' "n<**ncy i« W pr.a.nt a aoci 
H i l i d ?oc 1. .Sî ^̂ ^̂  " 0 ' 9 * « i " t i o n did. Mhit IS 
r t l t , ^* • coBplicat.d struccur. but a aor. aimolified one 
af cicc7d 'aVd protection f o ? ?hJS^ advlJs^JJ 
?uc lr j Th. c l ? r i f ; . ' f s . n i o r i t y di.put.a long mco z^l 
cucur.. Th. Catr i . c ' s proposals fa ir ly addraaa ch. isaue m both 
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r.̂ ere are two issuss :.-.a: -ust o« addreas.H ,̂-w. 
:r.w consist. T.^ s.rsz :s :..c sreclai a -w"c,/or,H^^^^ " = 
-ssue and t.he second :s -.r.e farr^r^* -e<Sf.«f ^''''''"'^ 
restr ict iv . yard/Local pr = vis; = r.s -o over' a'v^hf r * 
.;rc..,ent The second :s c a , , . ' ''o d . . r * i , : S ' = = -
relieved t.hac anarrtmr ... , . z..e Carr^.m,-

The special allowance/producivi'-v fum^m w 
T.MS arbitrator doe. noc s.i er:y J^lt^^ 
Its proposal to pay out the existing f t ld . ^ L l t l 1 nit*'' 
..hose who would hav. b..n e l io ib i . fa^^. .f.f-, * 
special allowanc. had th.y' w^rSij ' i ^ ^ l ' S . T V a i l i l l 'n^^ '̂̂ ^ 
agre«a.nt sine, ch.ir .ncry mco tram s . A i c . sh District 
t.h«n under th. n.w plan. Thos. SJa •"^^^^•^ " 
aiiow.nc.s/produccivicy funds pr.vioualv . r . i f r "^t", 
windfall now and would not b. . U g U i r V / S J ^ i " ^ * * ^ ^« * 
regardless of th . i r s.niority d a c . paym.nts 

Without th. coooita.nt l . t ter. th« r«»»4.«-
c .r t i fy any « p l o y . . , a , prof c t l J ^h^'^iVttVr idlî ^̂ ^̂ ^ 
of ttnploy... to b« prot.ct.d and th. C a r r i . r ' I nit?^^- ! ? 
id .nt i f i .d a largar nuab.r Sine. ch« / ** *««nded. 

TblAlTeiT^^^^^^^^^ 

;si:ri'n t5r;o??ii.̂ :"r\Vhi "7f̂ i\f" --;.'̂ int'=i-
and w.r. not ov.rrJa" ing, as'̂ 'thty ŵ r.'̂ .̂ ^ ̂ ^If^'Vhis"!': ''"̂ '̂  
would not hav. i ^ , , d chla provtiion ' arbitrator 

finds that th. C«rt̂ ^̂ ^̂ ^ '̂ ^̂  t>'°foaala. this 3oard 

Salt L . k . City propose.: 

2.' J f l i l l l f i V n ' f ^ * " " " =°"<=««i«9 " •̂cro complex. 
3 f i l l r i l IX ^ ' =°"=«"f"-ng th. 25 mil . zcn.. 

MM^i? Concerning th. L a s t r . s tr ic t ivs rrew 
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5. Ai l questions a.-.d a.-.sw r̂s refer--no 
sections. . •-er. .ng .3 ..^«se «.:.T--at9i 

renv.r Hub proposal: 
1. Article.:-/ 3 : = = r-t"i--a •,*. 
2. Article-71 protec- -r s*;:!.:;*!^" '^'"* 
3. Ar-i-'a 'Y r - i : : ' ** ***nCed per abov*. 

-'n;:;;. - - = - = «'-̂ "̂9 the l.ast restrictive 

^ictS;,"'''^* these .:i....ted 

-a<. ^an! thr^nvlr'nTi:. i^te^ll'i!:' 

t.his Award. attach.d h.r.to and made a part zi 
This arbitrator is convinced from th« _ 

changes contamed m the Carrier'roraB^Ai . °' ̂ *coed that t.he 
exception, noted herein are Jlcels^S^t?^!,-'* aodifisd by the 
approvad consolidation and yield efffff2«'"'*''' 2*̂ '» 

organiJit'ior̂ i, t;.'irrii:̂'d.̂^̂ "̂trcoV?̂''̂ •̂ •̂ ^̂-̂̂  
oth.r .i.m.nt. th.n th^^ ;So2I5 H oro«.L^''"V*'°'^^"^°"« 
Should b. b.tw..n th. tast.rn Di!?,f^^ r*^* "•^cCi*cions 
carri.r. Th... would b. tSlI^rafv A i ^ ^ Chairman and t.he 
Yor. Dock .rbitrTt"'o1t^%7h.";^;S^nrtVrV^^^^ ' 

Signed chi. I4th day of April 1997. 

^^^b E. Yost, rator 
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i y i E R V - r C E DArE .ATE .=^EL£ASE .X-Nt ; j , ,997 

SmiKCZ -!l,A.sSPORTATION aOAJUJ 

DECISION 

STB Fln»nc« DocKK No 3:'40 (Sub-No ::) 

-MON PACinC COWORAnON L>.10N PAC31C RAiUlOAO COMPANY VST, 
VflSSOLTU PACmc RAILROAD C O M P A N V 

-CONTROL A.NT5 .V(EXOEll-
JOL-THEJLN PACIFTC TTU.NSRORTAnON COMPANY. ST LOUIS SOLTHWtSTFRv 

RAILWAY COMPA.VY. SPCSL COR> AND ^ ^ ^ ^ ^ ^ T E R N 
DEN-VIR A . ^ (UO CRA.NT3E WESTERN RAILAOAO COMPA.NY 

Arbitraoon R«v<«w) 

OeaAet. tuna 26, 1997 

^ r « « th* (Mcmofl of Ol* Umml Tniuporunoo Umon (UTU) for r«>ntw of th« 

ih« Otetmoa eoncmni tlx rMuuuni nam rtuai by UTU 

BAOCdlOUND 

/wwy^rarSOort/^ii ». c*Mirf5iBBai j09FMI3(:SCir. 1979). 

tnwiiiS iinti^MMBiiii nrwiiai wtoBind bdbw ttw rtmagat oeam. Utha otnet eaaaot 

diipiiCMW ind twiwii i i b—to tar up w 6 y w 

S ! ? l S ^ J L f £5/ "V 20)30(0 C Cir 19U) (pepytarty kaowa u tha'Loc* 
Lunamr eaae). Vtidm the Loea Curiam nanOtid. tlm Botti ioet net rwtnew'ltmmot 

r la Dtiamw, oralHweoaRahteyCoatpmry^Leott oral 
IfKWl* 7 « . ^ T , T T Z r Z , i . J r ^ " W - — '""^imm ntmmtiy \.llir^imiy, r B H B H UOCUl PtO — 

Get 4 1990)« IS.17. r n m M o i , o(/W|ro«7«if ui >̂  
r - l !2l f f?^^**'*^'*^' ' ' ' ' 9»7F24»06a)C. Cir 199J). th.tetenui* 
Comnweo Comnuaon (ICQ «UbonM on ttM LOM Ciatam aateari u feUowi: 

One* luvtfig Kcaptad • CSM for r»vi«w w« may oniy ov«tuni «n Htoim »wv4 
whsn It i» mown <Jui tft« award >i imaonal or fatia to daw lu tnnca from Hm 
mpowd labor eonditioiu or n cxMMa tiM autAomy rapoisS is artieaun by uio*« 
conditiona. (Cluoona onuiiad.) 

'Jm >• 



«9,«.or;«nME.Yo«,„u.a.-u,jec.5,on - ^ r ^ L ^ n ^ t o o l Z ? ! °" ^P"' ^ '̂'̂  
«r«n|tmtntj proposed by m« ciri.r .-n excemm« "no..men(>n, 

t'feet rh. STB', .ppa,v.d con,o..<u..on Lie v..id . n ^ ! S ? f n e l c v n ? " » 

On May 5. 1997. LTU filad an aopaai of iha arbimior i dMiim.. t -n • 
iuy of tha daemon p«ulin, our rav„w ^ ^ M . y 2 M S r i ^ r f i S l ™ r ; T i'""*"*" * 
submit a supp.«„«,. to .t. paouon for r.v,.w « J . t a n ^ d t S - ^ S t i T ^ V n "d a 
rap y m oppoaiuon to admiu.on of UTU'i candarad supptonWonl^Ts^^r LP * 
reply in oppotiooo to LTU'i appaal on May i7. 1997 -»y i v'*̂  L P r.,*d .tj 

PRELIMINARY MATTIR 

In ltl moaoo for lasva to tupplamam iti paooon. UTU lubmia two UP noticaa 
Khadulmsiiaplataant«ionofthaawarl*tuchww.ia«ioUTUoaMi> I 1997 w.wiii 
coniularjMaa nooeaa b«auia thay p.«v.da mamttl dmtwttaot awUbla to UTU until rhonlv 
bafera UM daadliaa tor submiuion of lu ippaal iad UP doaa oot objoet 

UPdoatobiaettoeonndcnaeBofth«r«miiaflgeoaMiiafimr'<t»»UMrf. . 

U T ? 1 y , ' | | ' ' ^ . ' " « " « ^ ' » ' " * " » » y o o a a p p a U p i a o s i , ^ .Mo,«,var. 
wpauuna iBd ctswiilanoa arniawm. 

DISCUSSION AND CONCLUSIONS 

it WH pfopsr Ibr tfaa arbimor to 
•fooaboaK (b) whathar 
miomy duBictf aad 10 

I - * s tsMfci. aoU«w« b«»sias a««B«u for tha affactad 
, ^ ^ Ji)*"P«opw.iod(d) whathar tha 
t tha pretrviaat is tbs mmlmwniii mimmmmmea raqttinnt 

^ J ^ a H ^ ^ 10. IW. iapianomation of tha 
- ' . r T ^ ! ^ " ^ nasuag twoi /tily l. 1997 TTM Brothartiood 

mm - T * ^ . * ! ! ! ! ! " " ' 1 W . aiad is oppa«aoa to tiM gnm of « Ainhar »uy On 
. . ^ T * " y " " * « P«"»«» «o ''•MM tba way. Civaa ow daoaion bat* raiolvmf tha manti rt 

Moraover. ^ 
^}i^teiVfteuldheim,m,dwaaed»ham)e,^mebtthemgmeameontmaeataiii,u = 

Funhar.wa s 
SaduwadiWaihoctaimbyUPnowthaialaBatbMJO-dayi^ofihauBpJamaBtiooBoftha 3 

r * i ' l ! r T ' ^ " " ^ y * * implimamMon of tha mriartytns tnariar. our 2 
ippwvilofwbKhhaibaasuia«hetiincaSap««barll. 199#. Aad*scooiiaviato«tpactLP -
T * • * • « W co««iiioa unpiaisamation m KI ^ 
;uly 1.1997 qtiarvriy pn^ttt ttpon on tha jndariyiac aMi«ar. Bacauaa wo iit molvmi -Aa £ 
mattti of tba pauioo fot tmaw. howavar. wa will vacua tba tiqr u of tba latviea data of thi j 
dacuioit C 1̂  

'mi At 



i '3 F nanea DocM! So m o i^s.\o ;: 
I P J Allafauon ot Waiver 

.n., J:,rr™Tr=,;:;r-:.' -ri;™.- --r" '•-- « 

pnraiad .ti cttociim of UP j> ganaru termt uu, apptiad ^piaily to tha rt««1^M-dKv . D 
ror both huh^ Which chan,a, w«, v,m^,y oann/al. ^ ^ i Z S ^ T ^ o l t i t ^ i 
iubmimon to uidicata that UTXJ did not ob,act to <ha chansaa propoiad^ dM c^mdTum 
Denvar Hub. UTU". nib.niu.on put th. .rt,.,r«or on ^ C l ^ m ^ t ^ l ^ ^ 
.-.-unsa. pn>po*«l by UP w«a unprtipar unaar .Vo. fort Doek for OoikHm T T , ^ „ 
Ttuit hava baaa on nooca «to tha >«opa ot UTT.-, ob,.c«on. bac îM h .^a .2? 
Tnplatnantanon pravisiooi piopotad by tha cairar for both huba. not ;uit tha Salt Laka Huh 
' ^ ' ^ '«o«» fow. tba. UTU did objacT to d» camar', Oaa^J^uhtotSutJ^ 

conclude tbat UTU haa oot wuvad all ariuoMnti for tha Danvar »ut, « « l ^ r ^ 
own taparma propoaal for tbat Hub. « ^ y Oy not ,ubm.mn| its 

II. TTMlaat—Appaaiadby UTU 

t a a , a * ^ l X ^ ^ ' m ^ ^ ^ ^ « b « •rb.imor p.-̂ part> 

taa ••Bonqi aaraas le bM uaSvowA^a r.^-woc»«*, r>iidiiic,c? Ti.t 
iiaiieiB»alv<f I — • n—••• -.- . 

.«i»wr f H « r i „ v . — T T - ' . ^ T " - r^^'»"b'«w'»5iaaaea«a«ty c>f 
MiMcnirrWwtft rbispi asi as fWwmirtBBn. of cr̂ ŷ at̂ a hia^ai«if ̂  i — y y t>t -on nf 

tha apptoval of tf» aaimfc ha« •aShtor.aUy da«»,ii to «*iv a i» 
tpevem inat. CSX Corp. -Comrel-Chsame ead Smytemd d- l . t ICC 2d 71S (1990,. 

A. RjpnaaaM.o.I^nigFur.AN< ^ K ^ t 

mrmd (at 4 aas 5) ibai, if tbm b« *«wa •ufoiubo'... thar 
OJBtet Gnatal Chaumaa'' aad (ba e».-.s • 1 1 ^ „y 

— ba batwja> 'UTU* and tba cattwr. aifuii^ tbat Mriy UTU latha 
— ' • • v a of tba affactad eiaployaaa. haa the aubon.'v to duaci tha camer 

^ 'amar auat aafonaia. 

S f f * " " * ^«"«« niarfartnf wnb UTU*i risbt to daaignaia iti own 
>ytMMS ovar wtag affacoas tba Hubs. UTU KM laiactad tha UP 

DijgictAiwaML' uapomthaL'PEaawOijmaApaanMM. Whaaiba 
i rmam rif^iid to petoWe Aam lutooaeoai u baiag bat«M^ 
D»irtaOaMiitChaii»jabawMeotattamptMStolocbUTUiatttbiachoicaofabar|«.r"| 
.rptajaiMMivabtswaaaiawiy tafamnno ^panoawbemUTUitaelfhHldanpiaiadto 
ifpriiaui ta mamban aa baia. baat ihia to ducuu wtib oaaagaoMm what vanotM ptoviitoni 
maaa. " » »«t|aiBOB w«a liraitad to th* .mpiatBannaf ajraaoiant ptoeaaa and wu no. T'lda wv 

_ EMPLOYEES EXHIBIT 23 
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'3 • -jflc* Docnet No 

concerning L-U, ,Hu,, , . - . - s e , -..e-retation flooc, . s i-o«», 

8 Change, :n Senjor!\ ; 

-01 to move :o aitferem semorrv C:jtr.c3 "̂ e mBi«m..,ti«. .e.e* 
special pfov„.on, that .n con,urction J o S u o S ^ ' n 
.iow ^ . earner ,o ma.. ..onty ..trct : . , « , g e : 7 o X r r t ^ ^ ^ C S / y T o r j 
•.-.«. prov,„on, a. * . . l . • a . - , u « .n.t a., „ .j,eu p,ov„.oni contrav^l^ t S ^ t 
ovemdm, coilecnve s.r,aimng agreem.,,. prov.j.ona' wn«, an o.*mZ T J ^ Z t ^ Z . . 
rttiiz* the public benefiu ot -J-.e conaonoauon. necejjarv :o 

It I, now fimly eitabusned that Boanl. or arbitrator, acung punuant to auihontv 
itjetttao to th«„ under .v,. rork DOCK may ove„de provi.ion, of coU.ct^Vla"mn, 

2rî rr.r̂ .[T7?:::;'orsrcî  

mt is claar that tba Cooumstioo may oot nodt/V • CBA wtUy.fl,i|y » 11347 
f«9«J»d«ihaCoflunianooprov,daa-<toin«t«^ ThaCotmnuiwa 
tirtf ha. waiad tbat it may modify a coUacava barpta^aswaaMTadaM 

Wa look iharatoia to Iba purpooa fcr wbieb tto ICC ba« Bvaa tbtt 
luynty [w appwva rmwlidaaoa.). Tliai puipoaapmtaaaWy to MOB. to tha 
puWic Mma BiB^otiatioo baiMfit that would IW ba availaWa if dM CBA wata 
left Ul plaea. oot aarrty to Binrtr wwith ftoa ampiayaaa to tbatr amployar 

ol T ^ a ^ : ^ «-.U«l - wtMtb- tba chaaia .1 nacaa., to effac a public b«,e.lt 

J l * " "^ r j * " ubitnar fbiad that tha cooaoUdanoa waa -nacaaary to effect the STB', 

ina Ito ataptoyaaa of tto a i a d opannooa.' Thu ww a fiaeaal fiadinf a which wa mua 
m^T^ Tr '^ "fcisiar undar oxa Loe* Curtaut naadard of ravtaw. Undar our ijc* 

I ^ T L T ^ ^ * ' - " ^ ^ ' - y * ' ' " ^ ^ ' ^ " ^ raviawad only if tha arbitraur eommmad 
' , r : r r r ^ - . " r u Ha fniao to mma the raquirad ibowint. ipplymi tha Laei 
''Wmm naanis orravww, w. daclma to review thii fiodas. 

I to (NJ Dua a tto oaa»i of work in the r»iifoad induwy. oparaans employea iia waned 
senionty diatnca. wbicb i»a luo of empioyea. who ait enuWaa work a • given craft or H-

opeaaoB a a daflaad leognplucai ara. juch u a hub. Tha oida a which eaployeat appear on S 
ĥeia luu datarman vanoui empioyrBent r. gata -

X 

fl«tBea. I T J ioei not cite or provide the tpactfic collective Bargaining 
igreamam provijioni that are lileged -o se :ontitvenad by (he ptovi,ioni of the imnemMimg 
mngeraenti that allow tnandaary iw,tc.-jng of jemonty di,tnet.. For the firemen. LTL ; ;« M 
:inguafa a Arode XIIl. Mction ; i ot October 31. 1913 UTU Naaonal Agnctncni. S ' 

SI 



iT3 Ftnanee OocMi No '.'.'^o 3^e.\ j 

C '.futofm Coliecuve 3a/gL.--.-g * j.'strr.rnt 

LTU challenges Ute ircn/»ior i ;ec i.cn -o »i.ow LP to jciect coileeuve sargajmriB 
jgftemem tor the Eaatem Dutnc: u .re _-.,::m collective sargumng ipeemeni :.».ai lopiv 
3 u>.e aifected employee* irepiac.ng .-.« sesaraic sre conMiidaiion *greemcni,i A5 -.oiti n our 
::}cus,ion of tne cninjcs m tenionrv iiioicj. i .1 no* rirmiy tiiaolitnco mat '.nt aoara ior 
i/sitratort acting jnder >«>» fort Ooc*i mav ovemde provmoni ot collective oargaining 
ĵrrtmenu ^ttn in ovemde u ntcnurv tor -eiiiaoon 01 the public benefit, 01 approved 

rmsacsions Here, the arbitrator found that aopucauon of 1 uniform collective ovgaining 
agreement was alM amon| the change, thai were nacctuty to effat tha STB'i approved 
coniottdauon and yield enhanced et̂ ciettcy m operwoni baiMAttuif tto ganartl public and tna 
tmpioyeci or' tha mcrfcd opennoni Thi, wu a fatual finduf a which we muit aeord 
reterence to the arbiiruor uAder our Loci Curiam staadard of raviaw Again, under our Laci 
Cirram standard of raviaw. iuch tatuai tiadrngi ire ravtewod only if the trbtmur comminad 
egrcgioua error. 

LTV itielf adffliif that there ire eireumitanca in which eollwsve barfainu)| agrcementi 
may be mergad a cffat tte goali of merg en. itaunf on pafa 29 of itt wamiuan to t'.a 
vbitmor The Orfiaiatwn ha continually racognuM where then tt a cooidinauoo. a fuiion 
of coilaave barfaainf ivaeaana 1, necaaaary ' Hera, tto aacaaniy for dM merger of 
birgaiaag asraaaai. 11 wpportad by the nuabar of ceUaeava bar|aaa| ifiaeiaenu aione tha 
were a cffiat tofcra tto earfa — bafora tto merfar. tto Salt Lato Hub eonaiRad of sui 
collective bariaaat a^aaaMai.. iad tto Oeava Hub eaaaaad of three colleen ve bargaining 
igieaflMnta.* Tto abtsaaw covid laaieaably flad tba UP eaaoM eflbcavely maaasa emptoyees 
in a mariad aad coordaaad opanuon 1/ tto oponaoa onw to badanad wta na eollaave 
bwiaaiat aineiBMS. eaab wia it. own m of watk nilea. Our piadacaaor afancy haa 
pravioyaty upbatdttoaoaietidaooaofcollacavahaniainiatwaaaaa.' UadardMaa 
ciretautMco.. UTU baas a baavy bwdaa a aiaapaai a ibew Iba eaaaoltdatfaa of 
coUeeove baffiuiagaflraaasa a (to Huta WIS epaiioai anar. Wa flad tba UTU haa failed 
to aaa ttt ̂ adaa of fhsaiiai Iba tto aibinar caaaMHS afngiaMS aiiar a ippfoviiif tha 
cooaetidaBaa af BeUaatw bafabsai aaaasaaa is * a Hiiba. 

coUacava bariaaiag .fr 
r aiad by flbiiaf a appty tto pndominaa 
, u . . i „ 1 n j . ..: < i « t , . . 

* DaclaaMSof W. Saa« KiaeUay. filad May Vf. 1997. a 1 

' In Nor^ mtd Wirmm Matlway Compimy. Sowhtrn teltw^ Compenf and Iminiau 
XaUweji Compeai^iamapeammCeaeatt to Opirm aad Treebagi Ughu. Fiaaaea Oocka No. 
jQSn (Sub^ Z) (ICC anad July 7.19I9). tto tCC uptoM « afbicaar'i emigm of oay two 
coUaash . baipisiai apaaaaaa Coaaolidaaoa of ceUaeava taeriaaacafnement. waal w 
itipia»a< is cor Cwaa> C^awie Sytttm, Inc. and 5*abemd Coett Lum Indutinit. inc. 11 
oL, Fiaaaa OadtaNs. 2190) (Sub^o ID aCC *er*ei Oaa. 7, I99S) (CSX-Comrol.-
Cktute'Stebaerd), 10 LCC Jd _ (199S). <^d. UTV. ne^ tn arumngion Tirm. K k-Pur i 
iMma-CSXTraeapi. lae, t lC.C2i 799. tl9.2t( 1990), tto ICC aftiaad a raqwa a leaae 10 ^ 
apply Ito diilbi— callwdia banaaag afraamem a eflba fcr da laaor w former employee, at p» 
(to leaaa wto unlbiiad a tto laaaaa. cicaf a coun daemon tba aotad da operational ^ 
difficttlUaiBvolvadiaMEharaqwiaouai. 5ea oijo: tto 19IS Satdaabeii aftoimBon decision 5; 
'.lah. II ofUP-'inibaiaaaaitoarotoaor); tto 1913 BtDwaartittaooadactiaalExb. I2 ^ 
LT'iiubaiaaoaadaarbiRiar)-, aadtto 1913 Abla irtisaaaadaetsaai Exb. IJofUP'i 
tubreisnoo a tto abtsaM). Thaa txanipla of ippiovad eonaeUdaoona do not c«hauat the ist . 

' UTU n a a (Pcooea a 23) tha n a^ead w appbca&ea ef UP'i Eaatam Oiimct 
Agreemeat for ito Salt Lato Hub ud that 'A* eatem Oiinct Agreement predeminataa >n the > 
Denvff Hub. UP reapoad* tba tto LP Cuten Oisinct Apaemam doa <w predominate n tne C 

t continued ?" 

J i a . 



iT3 r:nif.e« Oocnei So .""̂ O 3.s-~'0 

- o S . ' i r . l ' * ' • "̂tv to aooot the preaommai. 
.a.leetive oirgaining jgrtement -.r.u i r. etfect .r. an utt *nefe operaiion, are seme 
coordinated *hen_coMoiidition ot coutctive si,,a,ning agreemenu .« neetiurv n sucn ui area 
to enact the benettu of a merger Vn,.t usitntors may conciuoe tnat Mooiion or 'nt 
predominate agreement macet sense n jiven tituanonj. LTL nas net cxpiaineo -ny tne 
itoiattOT t failure (o so conclude ncre wu egregious error 

:n XLH. supra, the coun admonisned the ICC to refrain from approving modification, 
-.-.at arc not neccury for realization of -Jt* public benefits of the consolidation But arc -nereiv 
levica to iranifa wealth from employea to their empioya. In its appeal. LTU made no etTott 
to show lha the UP Eaten District collecnve bargainaf aframam is mfanor to the cotl«:tive 
3irgauua| agnements thai it rcpiaed. This is not a timaaon where dM camer it using 
rork Doek tt a pnan to tpply i new. anifoim coilaave bariaimni ignemem tha i, .nfcnor n 
maitan tuch a wage levels, benefit levels, ind wortung cofldinens. In fact. UP irgua that its 
Eatere Disino Agramea is mora costly becaua tto collective berguuni igreemeni for the 
Denva * Rio Grande Weatem Railway Company, which wa tto other pra-merga agmment 
tha might tove bean alected. haa a crew consul provision mon favorable a tto camer than the 
UP Eastern Oinna Agneaent* 

For theae neeons. UTU haa not itown tha tto vbioaar coaMUBad esreftou* amr m 
ipprovuif tto cMuoiida&oa of collective bartaiaiRf amamaat. u tto Hub temuna a 
necenaay fcr natoaooa of tto publw benefltt of tto eonaobdawa. Na ha UTU shown mat tto 
irbiaaw coaaioad nrnwu. errar a impoamf tto UP Eaaam Dianct collaDve bargaining 

__ — — - -w - ' w^ea^wwa^^ waa^aa i i i i i ^ 

leamaaadauaifciasraaiaamforopeiaaoaabatbofttoHube. Becaua UTU hu failed 
mata etdMr of ttoa nsarad stoianp unda da i«ee Curaa itaaad of nvtew. we aaiine 

a I " *• 

0. Haabk 

•aptayaa a cbaafs UTU rhallaafa ito abtwafi _ 
tbavhaatt booate piavida baat ito DROW HaapM Aaaciaiaia dalJp Hoapial 

Ttaa. U T V a f a a ^ (DitocamanifOBMiiiniplamaBii^aiiaifamanttwidttto 
. dataal aad aafiaaa craAiiba ofcad aaplayoa a ctoae ef piaaa aad tha tto taraa 

cboMO .botild to tvalaMo baa: (3) da wnbdmwal ef aaptoyaa ftaa Ito OROW Hospiul 
oplaBwtlIjaopadia.tbaplai:(3)iadattoDROWHoipialAaoeiaionpian.(to 
aa S300 laww fcr a ratuad cotipa widi as dni| liaua: aid (4) haalib-fringe benefiu' 
aead aM» tada Afeir )V* Oec4 havas 

a i r ra tha (I) UTU hM a efliat lockad loeif ina Itt naament that 
should apply la bedi Huba. ifa sufla eelleetive bargaining 

(2) wesboulddiaaiaUTU'taaaakonitoconsolidauonoi ^ 
Itt OB tto pouad. tha da aibimar applied tto agreement sougm -

We WlU oat dlMto. UTU's arfuraea on theee iratadi. Wliile UTU', naiaaMna m thu £ 
poraaaofittpenloaaiBaclea. afairreadaf ofttoeaaaiaeeidsubaiaedby UTUstowe ~ 
ttot It u iiiMMBil ia praarvuf pnor collaave bargasatag n|ba a aiab a poaible ato thai it Q 
bet leva tba da conwlidannw of collecnve bergaiaiag agaaaaau <»pteved by tto irbiaiar 
would to daaiBMatii te ibt. uuaraai. '/i 

Ji 

• Tto abttnaw njaciad tto camer'j attempt a raduea n a oparaaag crews m the Hub, > _ 
(ind tavenl otha ehai|a). appaeatly finding tha crew sua wa. a tytaawito •problem' C — 
havtnf ootbiai a do wia tto munpnetty of camen openting a any given area pnor to tne r* W 
mmtmmt J J ^ 

a a. 



STB Fininee Docket No ;:-6o 5uo.\o :; 

•iilina ^oOt^J^T.'*^' '̂ '•̂ '̂  ^"'v.cer -v 

sage 19 01 lU seoirwa submission to tne artsitrator icaressina ce-ain c<,mm„m.... • I 
Junng tto .î trttr Proeitdin, ^ ' " ' if»u« ee. .am commitment, ov p .,,43, 
•meloveei ar. J n S J ^ *' ^ ' ' ' *'' Pfoteeiive conditions. SP 
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2. The suy of tne ~.zttr:t-.:i:.cn of :.ie irbiiration av«ard is vacated 

3 This decision 11 etTective on ts oate of service. 

By the Boartt. Chairman 'viorjan and Vice Chairman Owen. 

Vemon A. *illiaraj 
Secretary 
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Supplamarvfcal Statamant of Poaition 

At the Hearing i n t h i s matter TCU modified the position set 

fo r t h i n i t s submission. I t acknowledged after a review of the 

carrier's submission that the involved notice as i t pertains to the 

crew hauling work does constitute a "transaction" within the 

meaning of A r t i c l e I I of NYD-217 as well as A r t i c l e I , Section 4, 

Of the Njpw York Dock conditions. At the hearing's close the 

arbi t r a t o r held that i t would be useful for TCU to submit a written 

statement of i t s new position and that Union Pacific would be 

afforded the opportunity to simultaneously comment on TCU's change 

of position. 

Consistent with the arbitrator's ruling permitting the parties 

to submit concise post-hearing statements, TCU provides the 

following: 

1 



1. Baap WggK 

The notice proposed to abolish six (6) ramp c l e r i c a l positions 

at Armourdale Yard, which are current l y under the Southern P a c i f i c 

(SP) Co l l e c t i v e Bargaining Agreement (CBA), and establish seven (7) 

ramp cl e r k p o s i t i o n s at Armourdaie under tho Union P a c i f i c (UP) 

CBA. The notice does not purport to t r a n s f e r any ramp c l e r k 

positions or work from Neff yard, which i s under the UP CBA. 

The effecc of removing ramp clerk work at Armourdale from the 

SP CBA and placing i t under the UP CBA i s t o reduce wage rates by 

approximately 7% and to arguably a f f o r d UP the r i g h t to subcontract 

t h i s work. In a d d i t i o n , the Armourdale Yard would be placed under 

the lower manning requirements of the UP extra board agreement. 

Ramp c l e r i c a l work at UP's Neff Yard i s c u r r e n t l y performed by an 

independent contractor, not TCU represented UP employees. 

TCU's p o s i t i o n regarding the notice as i t pertains t o ramp 

cl e r k s i s t h a t : 

(a) The notice does not c o n s t i t u t e a "tran s a c t i o n " 
w i t h i n the meaning of A r t i c l e I I of NYD-217 and the 
M.»w Yorlc Dock Conditions: 

e The abolishment of positions under one 
agreement and the r e b u l l e t i n i n g of those 
p o s i t i o n s under a d i f f e r e n t agreement 
does not c o n s t i t u t e a " t r a n s a c t i o n . " 



• The notice does not purport to cover the 
transfer of any work from Neff Yard.* 
Even assuming i t did so, such a work 
transfer would not be accomplished as a 
New York Dock transaction, since ramp 
work at Neff yard is not covered by TCU's 
CBA and is not performed by UP employees. 
Such work is therefore not reserved by 
CBA to UP employees and UP can transfer 
this work to Armourdaie without resorting 
to New York Dock procedures. 

• A notice which nas the sole purpose of 
reducing wage rates, reducing extra board 
requirements, and permitting the carrier 
to arguably sub-contract work currently 
reserved to TCU represented employees 
constitutes a transfer of wealth from the 
employees to the carrier and i s not a 
"transaction." 

(b) Assuming arguendo the involved notice is a 
"transaction" UP has not demonstrated any necessity 
to override the SP CBA. 

• NYD-217 is silent on override, contrary 
to UP's various implementing agreements 
with othe;: crafts and the Conrail Master 
Implementing Agreement for the clerical 
craft which explicitly reserves to the 
carrier the right to override CBAs. 

•While neither the notice nor written submission claim that 
work i s being transferred from Neff Yard, UP at the hearing 
contended that there would be such transfers i n the future. 
Namely, UP plans at some unspecified future date to temporarily 
transfer a l l Armourdale ramp work to Neff, expand the Armourdale 
ramps, and then transfer a l l ramp work back to Armourdale. 
Thereafter, a l l ramp work i n the Kansas City area would be 
performed at Armourdale, none at Neff. 

These future plans do not ]ustify an override of the SP 
Agreement because they were not contained in the notice and were 
not made part of the transaction at issue herein. Further, the 
future temporary movement of work to Neff yard cannot justify an 
override of the entire SP CBA covering Armourdale Yard where the 
ramp work is to be performed on a permanent basis. 



In response to TCU's arguments regarding 
the silence of NYD-217, the c a r r i e r at 
the hearing c i t e d Letters of 
Understanding 5 and 18. (UP Exh i b i t 3.) 
A review of these l e t t e r s , however, 
demonstrate that the parties contemplated 
work being t r a n s f e r r e d t o the UP from SP 
and vice versa. Neither l e t t e r discusses 
the override question. 

UP maintained that past p r a c t i c e 
supported i t s i n t e r p r e t a t i o n t h a t 
t r a n s f e r r e d work i s to be placed under 
the UP Agreement. Before e s t a b l i s h i n g 
how UP i s misguided on t h i s p o i n t , we 
note that past p r a c t i c e i s not relevant 
i n i n t e r p r e t i n g p r o t e c t i v e agreements. 
Most work has been transferred from SP to 
UP, but i n Denver work was t r a n s f e r r e d 
from UP to SP. In each instance, the 
tr a n s f e r r e d work was placed under the 
agreement applicable at the receiving 
l o c a t i o n . In no case was one CBA 
substitut e d for another i n the absence of 
any work t r a n s f e r . 

UP attempted to d i s t i n g u i s h the Denver 
s i t u a t i o n by claiming that i t only placed 
work under the UP CBA i f a UP f a c i l i t y 
was present at tha t geographic l o c a t i o n . 
Notwithstanding, UP cannot claim that i t 
r o u t i n e l y places SP f a c i l i t i e s under the 
UP Agreement contrary t ^ the c o n t r o l l i n g 
c a r r i e r p r i n c i p l e upon which i t claims t o 
r e l y herein. Nor can UP point to any 
agreement language i n NYD-217 t o support 
t h i s alleged p r a c t i c e , because none 
e x i s t s , nor was i t ever discussed. 

F i n a l l y , the UP argued that the 
applicable CBA should be the one applied 
at the preponderance of f a c i l i t i e s i n the 
area. However, at Houston where the 
majority of f a c i l i t i e s and employees were 
under the SP Agreem.ent, UP continues to 
maintain the UP CBA at UP f a c i l i t i e s . 
Further, t h i s contention, even were i t 
accurate, would not c o n s t i t u t e an open 



and notorious past practice which 
e f f e c t i v e l y established an implied 
agreement, p e r m i t t i n g the c a r r i e r to 
select the CBA of i t s choice. 

In the absence of any language to the 
contrary, NYD-21'̂  should not be construed 
as a f f o r d i n g UP a u t h o r i t y to override 
CBAs beyond the l i m i t a t i o n s placed by the 
STB on such a u t h o r i t y . 

STB i n Carman I I I requires the 
" r e c o n c i l i a t i o n " of the need f o r 
operational e f f i c i e n c y with the need to 
maintain p r e - t r a n s a c t i o n a l agreements. 

Carman I I I f u r t h e r requires that a 
c a r r i e r must show that an override i s 
necessary to implement the primary 
transaction approved by the STB, i.e 
the merger of UP and SP. 

A r b i t r a t i o n decisions by O'Brien and 
Yost, and t h e i r subsequent review by the 
STB, have distinguished between overrides 
of work assignment, s e n i o r i t y d i s t r i c t , 
or r e p o r t i n g points necessary f o r the 
e f f i c i e n t performance of commingled work, 
and the override of wage rates or 
p r o h i b i t i o n on subcontractors, the l a t t e r 
being viewed as not necessary to 
ef f e c t u a t e the primary trans a c t i o n . 

As noted above, no override i s required 
to t r a n s f e r ramp c l e r i c a l work from Neff 
to Armourdale Yard. 

The proposed transaction does not meet 
the standards of Carman I I I and i t s 
progeny. Rather i t i s a t r a n s f e r of 
wealth from employees to the c a r r i e r , 
which i s p r o h i b i t e d by that decision. 

Override a u t h o r i t y has been generally 
used to apply the CBA at the rec e i v i n g 
l o c a t i o n s , to which work has been 
t r a n s f e r r e d . Under the c o n t r o l l i n g 
c a r r i e r concept, the CBA tha t c o n t r o l s 



che work at a p a r t i c u l a r f a c i l i t y 
applies. 

• Ip the notice at issue herein, no ramp 
c l f e r i c a i work i s to be tr a n s f e r r e d , and 
i f ar.y were to be transferred no override 
of any work assignment rules are 
necessa.vy. UP should be required to 
continu'i the ramp work at Armourdale 
under the SP CBA which t r a d i t i o n a l l y 
conciol^ed at that f a c i i i t y . 

2. Craw Hauling 

Crew hauling by TCU represented employees at Neff Yard i s 

l i m i t e d to the transportation of crews w i t h i n the yard and between 

the yard and area hotels (inside the yard). Crew hauling to and 

from points w i t h i n a f i f t y mile radius of the yard (outside the 

yard) i s performed by independent contractoro. 

A l l crew hauling at Armourdale, both inside and outside the 

yard, i s reserved by the SP CBA f o r TCU represented UP employees. 

Further, crew haulers under the SP CBA are paid 30% to 36% higher 

wage rates. 

TCU had argued i n i t s submission that UP's notice as i t 

pertains to crew hauling work d i d not c o n s t i t u t e a " t r a n s a c t i o n . " 

UP, however, i n i t s submission demonstrated that as a r e s u l t of 

implementing agreements wit h the operating c r a f t s , there w i l l no 

longer be i d e n t i f i a b l e UP and SP crews. The work of t r a n s p o r t i n g 

these previously separate crews w i l l be commingled. I n l i g h t of 

the foregoing, TCU acknowledges chat the notice as i t pertains t o 

crew hauling c o n s t i t u t e s a transa c t i o n . 



UP has argued, and TCU acknowledges, th a t a single CBA i s 

necessary to permit the e f f i c i e n t performance of t h i s commingled 

wor k. 

I t i s at t h i s point that the p a r t i e s part company. The 

c a r r i e r maintains that NYD-217 gives i t sole d i s c r e t i o n to select 

the CBA of i t s choice, namely the UP Agreement, which reduces wage 

rates 30% to 36%, as wel l as extra board manning requirements, and 

arguably af f o r d s UP the r i g h t to subcontract crew hauling outside 

the yard. Moreover, UP argues that the a r b i t r a t o r lacks a u t h o r i t y 

to continue the SP CBA wage rates, extra board requirements, and 

r e s t r i c t i o n s on subcontracting at Armourdale. 

TCU's p o s i t i o n i s that the commingled crew hauling work should 

e i t h e r be (a) placed under the UP Agreement, with that agreement 

modified to include the SP CBA wage rates, subcontracting rules and 

guaranteed extra board rules; or (b) placed under the SP Agreement. 

As noted above, NYD-217 i s s i l e n t on the question of override, 

and UP has not reserved f or i t s e l * " the d i s c r e t i o n i t now claims. 

Further, the STB has made clear that an override i s to be used only 

to the extent necessary to effectuate the transac t i o n . UP has not 

even attempted to make a case that an override of the SP wage 

rates, subcontracting rules and extra board s t a f f i n g rules are 

necessary. 

Rather, UP maintains that the a r b i t r a t o r cannot "cherry pick" 

rules from the UP and SP CBA, and that i t i s f o r UP, not the 



a r b i t r a t o r , to se l e c t the applicable agreement. This view i s 

concrary to che O'Brien award and che STB review, which l i m i c s 

override only to c e r t a i n s e n i o r i t y and reporCing rules, otherwise 

leaving four separate agreements i n t a c t . S i m i l a r l y , the Myers 

Award, c i t e d by UP and vacated as moot by the STB, permitted the 

adoption of a single agreement but required use of che highesc wage 

rates from the involved agreements. I t i s also contrary to che STB 

holdings emphasizing the "c e n t r a l r o l e " a r b i t r a t i o n plays m the 

ad m i n i s t r a t i o n of New York Dock Conditions: 

"...approval of t h i s t r ansaction does not in d i c a t e 
approval or disapproval of any of the CBA overrides that 
a p p l i c a n t s have argued are necessary to carry out the 
t r a n s a c t i o n , the a r b i t r a r o r s are free to make whatever 

fTHdinas and conclusions ihey deem appcQpriate—^mh 
rpspect rn CBA override under the law." Carmen I I I at p. 
17-18 quoting STB Conrail Merger decision. E x h i b i t 16. 

UP has not r e s t r i c t e d the scope of t h i s a u t h o r i t y i n NYD-21"̂  • 

In the absence of such r e s t r i c t i v e language, NYD-217 should be 

i n t e r p r e t e d as a f f o r d i n g the a r b i t r a t o r f u l l a u t h o r i t y to issue an 

award consi s t e n t w i t h applicable STB precedent. Clearly, both 

p a r t i e s recognize the a p p l i c a b i l i t y of that precedent since both 

c i t e the O'Brien and Yost awards for support. 

Again, UP's sole argument is chat TCU a f f i r m a t i v e l y granted UP 

carte blanche t o override e x i s t i n g CBA's and to select which CBA 

w i l l apply d u r i n g the negotiation of NYD-217. Yet UP cannot c i t e a 

single l i n e of NYD-217 conferring such a u t h o r i t y . Instead, NYD-21"̂  



e x p l i c i t l y contemplates the continuation of both the SP and UP 

agreements, as reflected m Side Letters 5 and 18. 

As to past practice, assuming arguendo i t was relevant, UP 

could not c i t e a single instance where TCU was n o t i f i e d chat work 

was being commingled between cwo f a c i l i e i e s , as opposed co being 

eransferred m toto from one f a c i l i t y to another, and where after 

the commingling both f a c i l i t i e s continued to operate. The dispute 

here is over work that is being commingled between two f a c i l i t i e s , 

not work that i s being transferred from one f a c i l i t y to another. 

Here, crew hauling jobs are being rebuiletined at both Armourdale 

and Neff yards. In the handful of notices cited by UP of work being 

transferred from an SP f a c i l i t y to a UP f a c i l i t y within the same 

ci t y , work and positions were actually moved from one f a c i l i t y to 

another.' 

UP maintains that i t only seeks the ability to operationally 

commingle the crew hauling work. (UP Submission, pp. 13-14.) 

Either of TCU's proposed solutions would afford the carrier that 

operational efficiency without transferring wealth from the 

employees to the employer. 

' The overwhelming majority of notices served to date under 
NrYD-217 involved the transfer of work across large geographic 
distances to centralized UP operations in Omaha and St. Louis. 
There has been no dispute between the parties that the controlling 
carrier doctrine applies in such cases. In i t s brief and oral 
argument, UP pointed to a handfu.' of notices involving work being 
transferred within a city -- Houston and Portland. Even i f those 
transactions involved commingling of work rather than transfer, 
which they did not, such isolated instances do not rise to the 
level of a past practice. 



Conctution 

TCU has demonstrated chac che nocice as i t pertains co ramp 

work (a) does noc c o n s t i t u t e a tra n s a c t i o n ; and (b) i f i t i s a 

transaction, UP cannot demonstrate a basis, no less any necessity, 

f o r o v e r r i d i n g the SP Agreement at Armourdale, contrary to che 

c o n c r o l l i n g c a r r i e r p r i n c i p l e upon which i t purports tc r e l y . 

TCU has fu r t h e r demonstrated that the crew hauling work should 

e i t h e r be placed under the UP Agreement, as modified by che 

i n c l u s i o n of the SP wage rates, subcontracting and extra board 

ru l e s ; or a l t e r n a t i v e l y be placed under the SP Agreement. Union 

P a c i f i c has shown no necessity for the override of wage rates, 

subcontracting and extra board provisions i n order t o accomplish 

the consolidation of crew hauling work. 
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'̂ rritt et liii Ultiairraaa 

December 21. 1998 

The Honorable John McCain 
Chairman 
Committee on Commerce, Science, and Transpoitation 
United States Senate 
Washington, DC 20510 

The Honorable Kay Bailey Hutchison 
Chainnan 
Subcommittee on Surface Transportation and Merchant Manne 
United States Senate 
Washington, DC 20510 

Dev Chainnan McCain and Chairman Hutchison: 

In our letter of June 30.1998. Vice Chainnan Owen and I reported to you on the Board's 
recent informational hearings to examine issues of nul access and competition in today's railroad 
industry. After summarizing the testimony, the Board responses to the testimony (including the 
Board's April 17 decision, copy attached hereto as Addendum A), and further actions that might 
be taken by Congress, our letter reponed on cenain ongoing private-sector initiatives. The 
purpose of this follow-up letter is to inform you of the outcome of the Board's proceedings and 
the private-sector initiatives undertaken as a result of the hearings; and to suggest possible ways 
in which related issues that are still outstanding might be addressed. 

1. Board Procccdinp. As we pointed out in our prior letter, the Board initiated 
mlemaldng proceedings addressing market dominance and service inadequacies. The Board has 
completed those proceedings, rn Market Honnnanee ngfenwinatinne . Product and Geoiirraphie 
Competition. STB Ex Pane No. 627 (STB served Dec. 21,1998), the Board repealed the product 
and geographic competition tests of the market dominance rules. This change applies to both 
large and small rail rate cases. In Relief fnr <;grvjge TnaHggnariî  STB Ex Pane No. 628 (STB 
served Dec. 21,1998). the Board issued rules giving shippers and smaller railroads opportunities 
to obtain service from altenute camen dunng periods of poor service, using either the 
emergency service or the access provisions of the law. Copies of these decisions are attached as 
Addenda B and C. 

2. Railroad Industry Discussioas. One ofthe issues that arose at the Board's heanngs 
was the desire of smaller railroads to eliminate industry restrictions on their ability to compete. 



The Board directed the railroads to address this issue through private-sector discussions. As our 
earlier letter noted, the large and small railroads separately indicated thiat they were having some 
difficulties in reaching agreement, but the Board encouraged them to continue their dialogue, and 
indicated that it would take acnon. as appropriate, if they did not reach agreement. We are 
pleased to repon that in September, an agreement was reached, portions of which were formally 
approved by the Board. A copy of the Board's press release announcing the agreement is 
attached as Addendum D. 

3. AAR/NGFA Agreement In our June 30 letter, we advised you that, consistent with 
the Board's preference that private parties seek non-litigative dispute rr̂ olution mechanisms, the 
railroads were meeting widi the Nadonal Grain and Feed Associadon (NGFA) in an effon to 
arrive at an agreement on a mandatory arbitration program to resolve cenain disputes. The 
.Association of American Railroads (AAR) and the NGFA recently aimounred such an 
agreement. A copy ofthe AAR/NGFA press release describing the agreement is anached as 
.Addendum E. 

4. Formalized Dialogue Among Railroads and Shippers. Another issue that arose at 
the Board's hearings involved the concem of some shippers that railroads had not been 
adequately communicating with them. To address this concern, the Board directed railroads to 
establish formalized dialogue with their shippers and their employees, particularly about service 
issues in general, small shipper issues, and any other relevant matters. The railroads have 
organized and conducted discrete and formalized meetings with various shippen and shipper 
groups throughout the NatioiL The meetings, which have been attended by Chairman Morgan, 
were held in Chicago, IL; Houston, TX; Atlanta, GA; Newark, NJ; and Portland, OR. AAR's 
letter to the Board describing the meetings and the follow-up actions to be taken—including, 
among other things, issuance of performance reports by each of the large railroads, development 
of a plan for facilitating interline movements, and continuation of the outreach meetings—is 
attached as Addendum F. The Br : , which supports the continued dialogue that the AAR lener 
promises, will be closely monitonng ail of these follow-up steps. In addition to the AAR letter, a 
letter from various shippen regarding those meetings, and Chairman Morgan's response to that 
letter, are attached as Addenda G and H. 

5. Additional Railroad/Shipper Discussions. Other siiipper concems that were raised 
at the Board's hearings involved railroad "revenue adequacy" and the Board's ccmpeutive access 
rules in general Concluding that each of these issues could be better addressed initially in a 
private-sector rather than govemmental forum, the Board directed railroads to meet with shipper 
groups to address the issues umder the auspices of an Administrative Law Judge. Although 
extensive meeting were conducted, the parties couid not reach agreement on these issues. 
Attached as Addendum I are copies of the reports that the parties submitted to the Board on their 
reconunendadons as to these issues. 

Revenue Adequacy. Although the concept of revenue adequacy has thus far had minimal 
real-world impact, the existing judicially approved revenue adequacy measurement, which 
focuses on a railroad's retum on investment, has been a source of controversy. Based on 
suggestions from railroad and shipper represeoutives at the Ex Parte No. 575 heanng, the Board 
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directed railroads to meet with shippen with a view toward selecting a panel of three 
disinterested experts to make recommendations as to an appropriate revenue adequacy standard, 
and to name a panel and repon back to the Board by May 15, 1998. The panel was then to repon 
back with final recommendations on July 15. 1998. 

Shippen opposed this approach, contending Uiat it would be expensive and inefficient for 
them to pay pan ofthe costs ofthe expert panel, while also paying for litigation associated widi 
the conduct ofthe proceeding before the panel and the Board (and, presumably, if cither side 
wantnd to litigate further, the courts). Ultimately, most ofthe participating shippen 
recommended that the Board itself initiate a new rulemaking looking to adoption of a revenue 
adequacy approach that would permit the Board to consider a variety of financial indicaton in 
determining whedier railroads arc revenue adequate.' By contrast, contending that the multiple 
indicator approach advanced by the shippen would not provide enough certainty or 
predictability, the railroads supponed the expen neutral panel approach. 

Competitive Access. The Board directed railroads and shippen to attempt to find 
common ground, and to meet, negotiate, and report back to the Board by August 3, 1998. After 
extensive meetings, the parties reached an impasse. The principal areas of concern involved the 
definition of terminal areas; the scope of reciprocal switching; appropriate compensation to an 
incumbent carrier; and, perhaps most ftindamentally, whether access to other earrien ought to be 
required oniy when an incumbent carrier has acted in some sort of aa anticompetitive way, or 
whether it ought to be provided whenever additional competition is determined to be in the 
public interest 

6. Possible Resolutions of Revenue Adequacy, Competitive Access, and Small Rate 
Case Issues. The Board appreciates the opportunity to assist Congress in addressing the 
transportation issues that face the Nation during these important times and believes that it has 
appropriately addressed matten of concem within tbe scope of the authority given to it by 
Congress. Nevertheless, it is likely that certain legislative proposals will be discussed in 
Congress during the next session. Following are some thoughts on some of the issues as to 
which legislative proposals are likely. 

Revenue .idequaey. The revenue adequacy issue, in our view, has urmecessarily 
polarized the transportation community. The underlying policy objective—that the Board's 
regulatory approach among other goals permit railroads to eam adequate revenues—is a laudable 
one that should be retained. As we see it. however, and as we have testified before, the revenue 
adequacy status of any particular railroad has little practical effect Revenue adequacy is not a 
factor in maximum rate cases prosecuted under the "stiud-alone cost" (SAC) methodology. It is 
not a factor in construction, merger, or abandoament proceedings. Revenue adequacy does play 
a small role in rate cases brought under the "small case" guidelines, but to date, no such cases 

' The shippen indicated that given the Board's own resources and their own pnonties, 
they would not object if the Board deferred this rulemaking until a later date. 



have been brought. Therefore, Congress may wish to consider legislatively abolishing the 
requirement that the Board determine on a regular basis which railroads are revenue adequate. 

That is not to say that Congress should abandon the concept of revenue adequacy. As we 
have testified before, tn order to ovenee the mdustiy, the Board needs to have some indication of 
how the induatry is faring financially. Moreover, revenue adequacy is one ofthe non-SAC 
conscramts in the Board's "constrained market pricing" (CMP) mediodology for handling larger 
maximum rate cases. Although, thus far. all railroad rate cases brought under CMP have been 
handled under SAC procedtires, ifa "revenue adequacy" case were brought, the Board would 
need a basis on which to address it 

For those reasons, and because Congress may not wish to abolish the revenue adequacy 
requirement immediately, the questions that have been raised about the Board's current revenue 
adequacy methodology cannot be ignored. WiUi its credibility on the issue under challenge by 
several shippen, however, the Board, with its limited resotirces, does not plan to undertake the 
shippen' proposed rulemaking at this nme. Radier, given the benefits, the Board continues to 
suppon the expen panel approach that was suggested by both shipper and railroad interests 
during the Board's Ex Pane No. 575 heanngs. Tbe shippen are correct diat someone would 
need to provide funding for die expert panel; that costs rise u layen of litigation are added to the 
regulatory process; and diat it is the Board, and not a private expert panel, that is charged with 
establishkg regulatory procedures. Nevertheless, die Etoanl is willing to make a commitinent to 
give great deference to the expert panel, which would be a competent body diat would be 
perceived as neutral if selected after agreement among die private parties. If the private parties 
were also to give the expert panel deference, rather than to litigate should they disagree with its 
(and the Board's) conclusions, dien not only would tfae parties' confidence in the objectivity of 
the proceaa likely be enhanced., but the overall costs also would likely be contained. 

Competitive Access. In its Ex Pane No. 575 decision senred April 17, 1998. the Board 
addressed in some detail the implications of the competitive access debate. The differences 
between die railroadf and die shippen on die Board's competitive access rtiles are fundamental, 
and diey raise basic policy issues—<:oncemuig die appropriate role of competition, differential 
pricing, and how railroads eam revenues and structure their services—that are more 
appropriately rrtsolved by Congress dian by an adminisorative agency. Moreover, the so-called 
"bottleneck cases,** which involve issues related to competitive access, are still being reviewed in 
court For those reasotu, although the Board has moved aggressively to adopt the new rules 
described above to open \sp access dunng times of poor service, the Board does not plan to 
initiate administrative action to otherwise revisit the competitive access rules at this hme.' 

* Should Ccngress choose to review the issue, we would note, as we did m our Apnl 17 
decision, that the shape and condition of the rail system that open access would produce s a 
significant but unresolved issue. Cenain shippen assume that the replacement of differeinal 
pricing by purely competitive pncing would reduce the rates paid by shippen, and diat added 
competition would result in increased mfrascrucmre investment The railroads, by contrast argue 

(cooonued...) 



Smail Rate Casu. As you know, the Board has adopted small rate case guidelines, which 
apply m cases in which CMP cannot be practicably used. Under diese small case guidelines, die 
Board reviews die profits Uiat die canier obuins from die challenged rate from three 
perspectives: it compares Uiem wiUi Uie profits diat railroads in general earn from comparable 
traffic; it compares diem widi Uie level of profits Uiat die carrier wculd need to obtain from ail of 
its potentially captive trafBc in order 'o become "revenue adequate"; and it compares diem widi 
Uie profits that the defendant carrier earns on all of its potentially captive tra£Bc. Taken together, 
Uiese three comparisons are designed to permit earrien to price "differentially" as provided und« 
Uie law, in a way diat will promote Uieir financial healdi, while still protecting individual 
shippen from bearing an unfair share of a particular carrier's revenue needs. Aldiough die 
procedures may sound complex, m fact die information needed to make diis son of a case is 
readily available at reasonable cost Moreover, die Boani concluded, after reviewing many yean 
of debate, diat Uiese guidelines are die only procedures dud have been identified diat readily 
address each of dii? concems diat the Board must consider unda die statute. 

Neverdieless, we are aware that cenain shippen are concerned Uiat, for small cases, 
anything odicr dum a single benchmark test could unreasonably impede access to die regulatory 
process. If Congress agrees, it could adopt specific small rate case standards. As an example, it 
could provide diat, for certain types of cases, all rates above a specified revenue-to-variable cost 
ratio, or series of ratios, would be considered unreasonable. If dxis approach were lo follow die 
tenets ofthe existing statute, the specifics of such an approach—for example, the cases to which 
it would apply, and die level or levels at which rates m i ^ be capped—would have to balance 
issues such as differential pricing and railroad revenue need against the faimess in requiring 
captive shippen to pay substantially higher prices than competitive shippen. 

7. The Override of Railroad Collective Bargaining Afrecmeats. Another maner diat 
may be presented to Congress next year is die question of limiting die audiority of arbitraton 
under die standard labor conditions imposed by die Interstate Commeroe Commission (ICQ or 
the Board to modify existing collective bargaining agreements (CBAs) in the process of 
implementing approved rail consolidations. This process has become extremely controvenial 
since a decision of die Supreme Court in 1991. That decision, NorfolV A Western Rv. v 

'(...continued) 
diat, because dieir tra£Bc base would shrink, die rates paid by diose shippen Uiat would continue 
to receive service would sctually increase, even as overall revenues received by railix>ads woidd 
decline, because die overall traffic base from which costs could be recovered would be reduced. 
Additionally, as die Board noted in die April 17 decision, earrien could be expected to seek to 
maintain an adequate rate of renim by cunlng their costs, which could include shedding 
unprofitable lines and reducing new investment in infrastructure. Thus, while certain shipper 
representatives believe diat an open access system would ensure better sennce, concem has been 
raised diat, unless smaller railroads were able to fill in senice gaps diat could be created, open 
access could produce a smaller rail system that would serve fewer shippen, and a different mix 
of customers, than are served today, with different types and levels of, and perhaps more 
selectively provided, service. 



•amencan Train Dî narrhrn ^̂ Vn. 499 u.s. ii7 (I99i) held diat Uie exempoon from 
all oUier laws to cany out approved rail consolidations provided by former 49 U S C 11341(a) 
and earned fonvanl as 49 U.S.C. 11321(a) extends to existing CBAs and operates automaucaUy 
to pennit the override of CBA provisions as necessary for implementation of an approved rad 
consolidation. 

Present practice for implementing Board-approved rail consolidations is for die unions 
and the raih-oads involved to negotiate agreements to enable implementation of die Boani-
approved transaction. If diey are unable to agree, die matter is submined to an arbitrator selected 
by die parties or die National Mediation Board if die parties cannot agree on die choice of an 
arbitrator. Because die arbittator is actmg under section 11321(a), he or she has die audionty and 
die obligation to modify existing CBAs as necessary to cany out die tiansaction. 

In die recent Conrail AcflUlsltifln̂  decision, at die request of die various labor 
organizations, die Board specifically declined to make a finding in its decision approvmg die 
transaction that oveniding provisions m Conrail CBAs was necessary to cany out Uie 
transaction. Radier, Uie Board specifically left die detennination of necessity to die process of 
negotiation and, if necesssry, arbitration. Even more recentiy, in die Canasa* decision, die 
Board elaborated on die limitations on arbitraton' audiority to modify CBAs as permitted by die 
Supreme Court's U&SL decision. In Carmen Uie Board held diat ovenides of CBAs by 
arbitnton are limited, among odia diings, to die ovemde audiority exercised by arbittatora 
during die period 1940-1980. an era marked by labor/management peace regarding die 
implementation of rail consolidations. A copy of die Carmen decision is attached as Addendum 
J. 

Nonetheless, die Board is aware diat labor represenutives oppose, and are undentandably 
dissatisfied widi, any provision or action dial permits overriding any existing CBA provisions. If 
Congress were to agree widi dieir position, given die Supreme Court decision in NAW some 
modification of section 11321(a) so as to exclude CBAs, or some odier legislative expression, 
could address lalior's concerns in this area. 

8. ConcinsiOB. Again, we appreciate die confidence diat Congress has shown by 
allowing us to play a role in diis important process, and we remain committed to providing a 

CSX Comoration and CSX Transportatinn. Inc.. Norfolk Southern Corporation ar̂ ri 
NorioflC SQUthem Railway fnmnanv - rnntroi and Opemtinî  r.eMe^Ayre«^ent̂  .. rnnrt.l Tnr 
and Cnnaninlatai Rail rnmnniTinn STB Finance Docket No. 33388, Decision No. 89 (STB 
sewed July 23, 1998). 

* CSX Comoration - Contml - Chessie .Svstem. Inc. and Seaboard Coast f ine 
indttsmffl IncfAfhltranonRffVlffWl Finance Docket No. 28905 (Sub-No. 22), and Norfolk 
SoUtflCnr romoration - Control - Norfolk and Western Railwav Cottipanv and Spi.tĥ m 
Railway Companv (Artiitrarinn Rev̂ ey) Finance Docket No. 29430 (Sub-No. 20) (STB seived 
Sept 25, 1998). This decision was not appealed by any party. 



forum for constructive dialogue and appropriate regulatory relief. If we can be of funher 
assistance in diis or any oUier matter, please do not hesitate to conuwt us. 

Sincerely, 

q ^ f i / - ^ ^ . > ^ r y ^ 
Liiula J. Morgan ^ 

Addenda 

ce: The Honorable Ernest F. Hollings 
Ranking Detnocrat 
Senate Conunittee on Commerce, Science, 

and Transponation 


