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might never be realized. Moreover, 49 U.S
§ 1134l (a) exempts from other law a carrier
participating in a § 11343 transaction as
necessary to carry out the transaction.

Rispatcherg I, 4 I.C.C.24 at 1083 (footnote omitted).

At The Court Of Appeals. In
ICC, 880 F.2d 562 (D.C. Cir. 1989) (Carmen). the court of
appeals, ruling that the section 11341 (a) immunity provision d4did
not empower the ICC to override a CBA, reversed the ICC's
decisions in Carmen I and Dispatchers I and remanded the records
to the ICC in order that the ICC might determine whether further
proceedings were necessary. The ICC accepted the remand, and, on
June 21, 1990, it served its decision on remand, CSX Corp.-—
Control-—Chessie and Seaboarxd C.L.I., 6 I.C.C.2d 715 (1990)
(Carmen II). CSX and NS, however, did not agree with the
decision of the court of appeals; instead, they sought
certiorari; and, on March 19, 1991, the Supreme Court issued its
decision on certiorari, reversing the D.C. Circuit.

Norfolk &
Westexrn R, Co. v. Train Dispatchers, 499 U.S. 117 (1991) (N&W).

On Remand. In the interim the ICC issued Carmen II, which
held that, in connection with an approved transaction, CBAs and
collective bargaining rights could be modified, without resort to
RLA procedures, under the auspices of section 11347 and the
protective conditions imposed thereunder. Thus, according to the
ICC's decision, the CBA override authority that the court of
appeals had held could not be based on section 11341(a) has a
basis in section 11347 and Article I, section 4 of the New York
Dock labor conditions. Section 11341(a) was found available to
be relied upon for an RLA override authority commensurate with
the changes in CBAs that could be effected under section 11347.

The Carmen II analysis is based upon the historical
development of section 11347 and ICC labor conditions. The
history behind this provision, leading to its enactment in 1340
as section 5(2)(f), is long and complex, and involves the
Transportation Act of 1920, the Railway Labor Act of 1926, :he
Emergency Railroad Tr~nsportation Act of 1933, certain amendments
to the Railway Labor Act enacted in 1934, the Washington Job
Protection Agreement of 1936 (WJPA), and the Transportacion Act
of 1940.

The ICC indicated in Carmen II that the enactment of section
5(2)(£) in the Transportation Act of 1940 codified the legal
framework that had been agreed upon by the negotiators of rcne
WIPA in 1936, and set the stage for a 40-year era of labor peace
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with regard to mergers and consolidations. Upon approving a
post-1940 merger or consolidation proposed by two or more
railroads, the ICC would impose WJPA-based protective conditions.
Rail management and rail labor would then negotiate implementing
agreements to permit smooth implementation of the transaction,
and, in the event of impasse, arbitrators were empowered -o
modify CBAs when necessary to implement the transaction. Prior
to 1936, these negotiations would have been conducted under the
interminable RLA dispute resolution procedures applicable to
major disputes, and deadlock might well have been the result.
After 1940, the mechanism for an RLA bypass having been put in
place, these negotiations would have been conducted under the
WJPA, under comparable procedures negotiated in connection with
the particular transaction, or under the comparable section

5(2) (f) -mandated procedures contained in the ICC's labor
conditions. These various procedures, all of which were
substantially the same and provided for mandatory binding
arbitration, were designed to resolve covered disputes with a
certain measure of dispatch and to overcome the obstacle of CBA
provisions that might otherwise have prevented consummation of an
approved transaction.

indicates that the 40-year era of labor peace
ushered in by the 1940 enactment of section 5(2) (f) ended about
1980 arguably due in part to a change mandated by the Railroad
Revitalization and Regulatory Reform Act of 1976: the addition
of the requirement that the ICC impose labor protection at least
as protective of the interests of employees as the t>rms
established under section 405 of the Rail Passenger Service Act
(RPSA). This gave birth to Article I, section 2 of the New York
Rogck conditions which provide for the preservation of collective
bargaining rights. Rail labor contended for a literal reading of
Article I, section 2 so as to prevent any modifications of CBA
provisions in aPprovod consolidations except through resort =-o
RLA procedures. The carriers, on the other hand, responded with
a reading of Article I, section 4 of the New ‘ork Dock conditions
which would permit an arbitrator to change any provision of a C3A
deemed an impediment to the approved consolidation. In Carmen I
and Dispatchers I, the ICC applied the interpretation of Arc:icle

¢ More specifically, rail labor forced the ICC to address
the issue in DRGW by seeking a declaration that the DRGW and MXT
railroads could not operate cver trackage rights imposed by zne
ICC to counteract the antcicompetitive effects of a merger 1= nad
approved utilizing their own crews without negotiating with zn2
employee organizations representing employees of the merged
carriers under the RLA. The :ICC concluded otherwise and ::s
interpretation was ultimatzely .pheld by the Supreme Courtc .o gl
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I. section 4 of New York Dock and the section 11341(a) immunity
provision commonly associated with its 1983 RRGW decision and its
1985 i decision (hereinafter referred to collectively
as the DRGW doctrine). The DRGW doctrine asserted that, as a
result of section 11341(a), the ICC approval of a transaction
operated automatically to override all laws, including the RL

as necessary to carry out an approved transaction, and that C3As
conflicting with an approved transaction had ro give way. Under
the DRGW doctrine, it was understood that the Article I,

section 4 binding arbitration rule trumped the Article I,

section 2 "preservation of contracts" rule. It was furcher
understood that, by virtue of section 11341l(a), a New York Dock
arbitrator acting under Article I, section 4 was authorized -o
override any term of a CBA that impeded the effectuation of a
merger.

In Cazrmen II the ICC made three refinements to the DRGW
doctrine. First, the ICC substituted section 11347, which
provides for the imposition of labor protective conditions in
connection with an approved transaction, for section 11341l(a) as
the authority for modifying CBAs while foreclosing resort to RLA
remedies. Second, the ICC set forth a more balanced
interpretation of Article I, section 2 of New York Dock. Article
I, section 2, the ICC indicated, cannot realistically be
interpreted as bearing its literal meaning, i.e., that CBAs shall
be preserved without any qualification whatsoever. Wwhat
Article I, section 2 means, the ICC found, is that contract
rights shall be respected and not overridden unless necessary -o
permit an approved transaction to proceed.’ Third, the ICC
tempered what it had said in DRGW and Maine Central. It was
still true, the ICC stated in Carmen II, that CBAs and the RLA
had to yield to allow implementation of an approved transaction.
However, section 11347, and the protective conditions imposed
thereunder, only required CBAs and the RLA to yield to perm:i=
modifications of the type traditionally made by arbitrators under
the WJPA and the ICC's conditions from 1940 to 1980; and sec=.on
11341 (a) reinforced 11347 by requiring the RLA to yield so as not
tc block the sort of changes permitted under section 11347. The
ICC did not attempt to define what changes should be considered
to be necessary but stated :n Carmen II that CBAs and the 273
should not be overridden simply to facilitate a transact:ion., out

7 This was the first =.me the concept of necessity ~ad
expressly applied to modif:cazion of a CBA by an arbitraczor

49 U.S.C. 11347—-a concept :-~atc w~as embraced by the D.C. C:irzu:
in ni 337 F.2d4 at 806, 814-15 (D.C. C.r.
1993) (RLEA).
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should pe required to yield only when and to the extent necessary
to permit the approved transaction to proceed.

The ICC did not attempt, in Carmen II, to apply its section
11347 analysis to the facts of the two proceedings then before
the ICC (and now before the Board). Rather, in recognition of
the central role accorded negotiation and arbitration in the
fashioning of an implementing agreement, these two proceedings
were "remanded to the parties to continue the implementing
process in accordance with Article I, section 4 of the New York
Rock conditions through further negotiations or arbitration, if
necessary, to reach new implementing agreements in accordance
with the standards set forth in this decision." :

6 I.C.C.2d4 at 757. The two outstanding arbitration awards were
vacated, because t:.® arbitrators in the two cases had "based
their decisions on pronouncements (in DRGW and Maine Central]
that the Cazmen court found to be incorrect statements of the law
and thaf we modify in this decision," Carmen II, 6 I.C.C.2d

at 721.

At The Supreme Court. In MKW the Supreme Court, holding
that a carrier's exemption under section 11341(a) “from all other
law* includes the carrier’'s legal obligations under a CBA,
reversed the D.C. Circuit's Carmen judgment and remanded for
further proceedings. The Supreme Court's N&iW decision amounted
to an affirmation of a key aspect of the ICC's decisions in DREGW.

Maine Central, Carmen I, and Rispatchers I.

We hold that, as necessary to carry out a
transaction approved by the . C, the term "all
other law®" in § 11341l(a) includes any obstacle
imposed by law. In this case, the term "all other
law® in § 11341(a) applies to the substantive and
remedial laws respecting enforcement of
collective-bargaining agreements. Our

' In a decision served July 20, 1990 (with corrections
served July 25, 1990, and August 13, 1990), the ICC denied
petitions to stay the effectiveness of Carmen II that had ceen
filed by CSX and NS. In a decision served O ‘tober 29, 1330, -re
ICC denied petitions seeking administrative riaconsideration --a-
had also been filed by CSX and NS. The denial of the stay
petitions allowed the Carmen II decision to become effec::.e
and, following the denial of =he reconsideration petitions,
should have led in due course :=o further negotiation and, -
necessary, further arbitrac:on. However, so far as the rec

before us indicates, it d:4d noc.
12
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construction of the clear statutory command
confirms the interpretation of the agency charged
with its administration and expert in the field of
railroad mergers.

MEW, 499 U.sS. at 133.

Before addressing the merits, however, the Supreme Courct
emphasized that its decision did no. resolve certain 1ssues:

By its terms, the exemption applies only when
necessary to carry out an approved transaction.
These predicates, however, are not at issue here,
for the Court of Appeals did not pass on them and
the parties do not challenge them. For purposes
of this decision, we assume, without deciding,
that the ICC properly considered the public
interest factors of § 11344(b) (1) in approving the
original transaction, that its decision to
override the carriers' obligations is consistent
with the labor protective requirements of § 11347,
and that the override was necessary to the
implementation of the transaction within the
meaning of § 11341(a). Under these assumptions,
we hold that the exemption from "all other law® in
§ 11341(a) includes the obligations imposed by the
terms of a collective-bargaining agreement.

N&W, 499 U.S. at 127-28 (footnote omitted; emphasis in original).

At the very end of its opinion, the Supreme Court again
emphasized what was not being decided:

The immunity provision does not exempt carriers
from all law, but rather from all law necessary :o
carry out an approved transaction. We reiterate
that neither the conditions of approval, nor the
standard for necessity, is before us today. It
may be, as the ICC held on remand from the Court
of Appeals, that the scope of the immunity

' provision is limited by § 11347, which conditions
approval of a transaction on satisfaction of
certain labor-protective conditions. See n. 2,
supra.’ It also might be true that "([t]he breadth

’ In its notes 2 and 3, the Supreme Court took note of
: (continued...
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of the exemption (in § 11341(a | is defined by the
scope of the approved transactiva . . . ." 1
Locomotive Engipneers. sugn at 298 (STEVENS, J.
concurring in judgment) We express no view on
these matters, as they are not before us here.

N&W, 499 U.S. at 134 (brackets and ellipsis in original).

Back To The Court Of Appeals. Subsequent to the Supreme
Court's N&W decision, the ICC's decisions in Carmen I.
Rispatchers I, and Carmen II were all subject to review in the
court of appeals. Carmen I and Dispatchers I were there on
remand from the Supreme Court; Carmen II was there on direct
appeal. By order filed September 17, 1991, the court of appeals
remanded these cases and two additional cases "for
reconsideration in light of the Supreme Court's decision."

Comments Solicited. By dec sion served November 13, 1992,
the ICC invited the parties to the Carmen case and the
Rispatchers case, and other intere.-3d persons as well, to
submit, with regard to any issues in these cases that remained
open for reconsideration in light of the Supreme Court's MN&W
decision, comments and replies. In due course, comments and
replies were submitted by CSX, BRC, NS, RLEA,** NRLC, UP, and
Conrail.!

°(...continued)
Ccarmen II, and certain statements with respect to the interplay
of sections 11341(a) and 11347. See N&W, 499 U.S. at 126 n.2 and
at 128 n.3.

¥ This reference is to Justice Stevens' concurring opinion

heod of Locomotive Engineers., 482 U.s. 270, 287

in
(1987) .

! RLEA is the acronym for the Railway Labor Executives'
Association, which submitted its pleadings on behalf of itself
and its member organizations, one of which was ATDA. ATDA has
since become a Department of the Brotherhood of Locomotive

Engineers. See Delaware and Hudson Companv-Lease and Trackade

Finance Docket No. 30965 (Sub-No. 4) (ICC served Aug. 130,
(slip op. at 1 n.l).

2 NRLC is the acronym for che Nacional Railway Labor
Conference. UP? is the acronym Zor Union Pacific Railrocad Company
T (continued...)
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Preliminary Procedural Matter. RLEA has moved (on behalf of
itself and its member organizations) chat these proceedings be
assigned for oral argument. We think that the matters at issue
in these proceedings have been adequately addressed in the
written pleadings, and that oral argument would not assist us in
any substantial way in our resolution of these matters. We will
therefore deny RLEA's motion.

DISCUSSION AND CONCLUSIONS
Analytical Framework

United States Code. The analytical framework within which
these proceedings arose and under which they must be decided
rests primarily upon 49 U.S.C. 11343, 11344, 11347, and 11341.°-

Section 11343 (a) provided that certain rail carrier control
"transactions® could be carried out only with the approval and
authorization of the ICC. The control by CSX Corporation of the
Chessie holding company (which itself controlled several rail
carriers) and the SCLI holding company (which itself controlled
several additional rail carriers) was a "transaction” within the
scope of 49 U.S.C. 11343(a). The control by Norfolk Southern
Corporation of rail carriers N&W and Southern was likewise a
"transaction® within the scope of 49 U.S.C. 11343(a).

Section 11344 (a) provided that the ICC could begin a
proceeding to approve and authorize a transaction referred to in
49 U.S.C. 11343 on application of the person seeking that
authority. Section 11344(c) directed the ICC to approve and
authorize any such transaction when it found that the transaction
was consistent with the public interest. Section 11344(b) (1) (D)
provided that, if the transaction involved the merger or control
of at least two Class I railroads, the ICC, in reaching its
decision under section 11344(c), would first have to consider
several factors including, among others, "the interest of carrier
employees affacted by the proposed transaction." Applications
seeking approval for the CSX Concrol transaction and the JS

3(,..continued)
and Missouri Pacific Railroad Company. Conrail is the acronym
for Consolidated Rail Corporation.

Y As indicated in rnoze ., these provisions have been
carried forward by the ICCTA and recodified as 11323, 11324,
11326, and :111321, respect.vely.
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QonLrol transaction were filed with the ICC by CSX Corporation
and NS Corporation, respectively; the ICC approved such
transactions upon finding that each was consistent with the
public interest, CSX Contxol, 363 I.C.C. at 597-98, and NS
ConLxol, 366 I.C.C. at 249; and, because each such transaction
involved the control of at least two Class I railroads, the ICC
considered, with respect to each transaction, the interests of
the carrier employees affected by the proposed transaction,

, 363 I.C.C. at 588-92, and NS _Coptrol, 366 I.C.C. at
229-31.

Section 11347 directed the ICC, when approving a rail
carrier transaction under 49 U.S.C. 11344, to require the rail
carrier to provide a fair arrangement at least as protective of
tiid interests of employees who were affected by the transaction
as "the terms imposed under this section before February 5, 1378,
and the terms established under section 565 of title 45." In
response to the addition, in 13976, of the reference to the cerms
established under section 565 of title 45 (i.e., the terms
established under section 405 of the RPSA), the ICC developed the
New York Dock'* conditions which were imposed upon the primary
transactions at issue in CSX Control and NS _Control. CsSX

Control, 363 I.C.C. at 604; NS Control, 366 I.C.C. at 353,

Section 11341(a) provided that a carrier, corporation, or
person participating in a transaction approved by the ICC under
49 U.S.C. 11344 was "exempt from the antitrust laws and from all
other law, including State and municipal law, as necessary to let
that person carry out the transaction, hold, maintain, and
operate property, and exercise control or franchises acquired
through the transaction® (emphasis added). Section 11341 (a) was
variously referred to as the immunity provision, the exemption
provision, and the override provision (because it "immunized" 3
rail carrier from laws that might otherwise have been applicable,
it "exempted® that carrier from the requirements of such laws,
and it effected an "override® of such laws). In the 1991 Y|
decision, the Supreme Court held that the immunity provision
reached both the Railway Labor Act itself (because the 2_A -as a
"law") and also CBAs entered into under the RLA (because -
from a law implies immunitcy from the obligations imposed oy --ac
law). N&MW, 499 U.S. ac 133. The Court noted, however, -~a- such
immunity would apply only when necessary to carry out a progerly
approved transaction, and :=ne Court emphasized "that nei--er --e

360 I.C.C_..so (1979), ass: 4 = 2 -om
609 F.2d 83 (2d Cir. 1373
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conditions of approval, nor the standard for necessity, is before
us today." N&W, 499 U.S. ac 134.

« The basic framework bocth for mitigating the
labor impacts of consolidations and also for bypassing the drawn-
citt RLA procedures that would otherwise be applicable to
particular transactions was created in the Washington Job
Protection Agreement of 1936, was enacted into law by the
Transportation Act of 1940, and was carried into its present
form in 1979 when the ICC issued the New York Dock conditions.
That framework provides both substantive benefits for affected
employees (dismissal allowances, displacement allowances, and the
like) and a procedural mechanism (negotiation, if possible;
arbitration, if necessary) for resolving disputes respecting
implementation of authorized transactions. See New York Dock,
360 I.C.C. at 84-90.'¢

Most recently the Board affirmed the importance it places on
negotiation first, and arbitration, if necessary, to arrive at
implementing agreements in its recent decision in sSX _Corporation

STB Finance Docket No. 33388, Decisicn No. 89 (STB served July
23, 1998) (Conxail), slip op. at 126-27, where, at the request of

various organizations representing employees, it expressly stated
that “approval of this transaction does not indicate approval or

: '* Sea, generally, Carmen II, 6 I.C.C.2d at 732-40
(discussing the Washington Job Protection Agreement of 1936 and
the Transportation Act of 1540).

** The ICC adopted arbitration procedures to ensure that
"those most familiar with the complexities of labor law and
particular problems associated with railroad employees would
determine disputes arising out of such conditions.” AE %

Noxfolx & i,

¥ 3.0, 0:28 023,
1025 (1993) (Nickel Plate 4) (citation omitted), aff'd Unized
Izansp, Union v, ICC, 43 F.3d 697 (D.C. Cir. 1995). 3See a.3o

’
Twva-

9 I.C.C.2d 1127, 1130 (1993) (CSX 24), aff'd American Train
: , 54 F.3d 842, 845-46 (D.C. Cir. _
(both the ICC and the cour’ held, inter alia, that the ICC -
require the parties to a dispute arising under labor protecs
conditions to submit that dispute to arbitration, even =hcugn
party might prefer to forgo arbitraticn and to have the 727

decide the 'dispute in the first instance).

wi
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disapproval of any of the CBA overrides that applicants have
argued are necessary to carry out the transaction; the
arbitrators are free to make whatever findings and conclusions
Ehey deem appropriate with respec:- to CBA overrides under the
avw."”

Arbitration plays a central role in the process of
‘rplementing approved transactions under New York Dock. The
New York Dock conditions do not prescribe, and they could not
possibly prescribe, a one-size-fits-all standard respectin
implementation of particular transactions. Instead, y
Rock prescribes a procedure (negotiation, if possible;
arbitration, if necessary) for arriving at an implemencinq
agreement respecting any particular transaction.: The New York
Rock conditions do not themselves specify how and to what extent
CBAs may be overridden by arbitrators in arriving at arbitrally
imposed implementing agreements. The authority to do so derives
from 49 U.S.C. 11341 as explained by the ICC in carmen I and
Rispatchers I and affirmed by the Supreme Court in N&W and from
49 U .S.C. 11347 as explained by the ICC in Carmen II.

Under the approach reflected by the ICC's decision in carmen
L anc Dispatchers I, as affirmed by the Supreme Court in N&W, the
scope of the arbitrator's authority to override CBA terms was
said to be limited only by the scope of the approved
transaction-with any obestacle to its accomplishment being
overridden.!' Under che alternative approach reflected by the

Y an implementing agreement is either an agreement
negotiated by nanagement and labor or an "agreement’ imposed in
an arbitration proceeding. The arbitrators’' awards, in the
absence of an agreement between the carriers and the
representatives of the affected employees, constitute the
implementing agreements specified under New York Dock and which
we have required to be in effect before a transaction affecting
employee rights can bg consummated.

Wﬂw ‘ . s zL_' g"m
Bay and Western Railroad Company, Fox River Vallev Railroad

£l, Finance Docket No. 32033

(ICC served Aug. 26, 1993) (slip op. at 3).

* The immunity provision has been characterized as self-
executing. This phrase has reference to the immunizing power of
49 U.S.C. 11341(a) vis-a-vis transactions directly related o and
growing out of, or flowing from, a specifically authorized

transaction. Because the immunity provision was self-execu-:-g,
o {continued. ..)
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T2C's Carmen II decision, the scope of the arbitrator's auth- ity
was defined in terms of the process as conducted by arbitrators
during the period from 1940-1980. cazrmen II, 6 I.C.C.2d4 at 740~
45." 1t wvas the potential conflict between these two

approaches, which the Supreme Court recognized but expressly
declined to resolve in NEW, 499 U.S. at 134, that gave rise to

(. ..continued)
its immunizing power did not depend upon a declaration by the ICC
that a particular exemption was necessary to a particular
approved transaction. “Section 11341 is self-executing and does
not condition exemptions on the ICC's announcing that a
particular exemption is necessary to an approved transaction."®

7o TR0 118,
723 n.12 (1992) (CSX 23). aff'd. Amerig !
v XCC, 26 F.3d 1157 (D.C. Cir. 1994) (ATDA). "(Section 11341],
as its plain language indicates, does not condition exemptions on
the ICC's announcing that a particular exemption is necessary to
an approved transaction. Rather, § 11341 automatically exempts a
person from 'other laws' whenever an exemption is 'necessary to
let that person carry out the transaction, hold, maintain, and
operate property, and exercise control or franchises acquired
through the transaction.' 49 U.S.C. 11341. The breadth of the
exemption is defined by the scope of the approved transaction,
and no explicit announcement of exemption is required to make the
statute applicable.” : ’
482 U.S. 270, 298 (1987) (Stevens, J., concurring) (footnote
omitted). See alsg CSX 23, 8 I.C.C.2d at 723-24 (the immunity
provision does not extend "only to matters specifically mentioned
by us in approving the transaction. Rather, § 11341l(a) immunicy
covers the future coordinations expected to flow from the control
transaction that we approved, and our approval of the principal
transaction also extends to these directly related actions."),
aff'd ATDA, 26 F.3d at 1164. The majority in the N&W case
adopted the reasoning of the Stevens opinion, 499 U.S. at 132-31.

Y Ses also Carmen II, 6 [.0.C.2d at 721: "It appears :hat
arbitrators, management and labor developed approaches in -he
1940-80 period for resolution of the inevitable conflicts wizh
CBAs that permitted the carrying out of the transaction while
maintaining labor peace. ‘2 :rust that rhese parties will ce
able to call upon their inst:izutional memories to again resol.ve
these matters consistently and amicably, now that we have remcved
two major impediments to zhe process."

29
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the remand of these cases, and it is this issue that has remained
unresolved to this date.”’

The present proceedirgs arise out of implementing agreement
arbitrations conducted under the auspices of Article I, section ¢4
of the New York Dock conditions. The procedural mechanism
provided, like the procedural mechanism provided by the WJPA from
which section 4 was derived,® reflects the understanding that
CBA modifications necessary to permit implementation of
transactions approved by the ICC under 49 U.S.C. 11344 could not
be relegated to the purposefully drawn-out procedures provided by
the RLA.? The RLA seeks to preserve labor peace by preserving
the CBA status quo, and it was recognized that, in many
instances, preservation of the CBA status quo would effectively
thwart full implementation of rail carrier transactions approved
by the ICC under 49 U.S.C. 11344.

Article I, section 4, which permits CBA modifications t-o pe
arrived at on an expedited schedule through binding arbitration,
provides in pertinent part:

Each transaction which may result in a dismissal
or cdisplacement of employees or rearrangement of
forces, shall provide for the selection of forces
from all employees involved on a basis accepted as
appropriate for application in the particular case
and any assignment of employees made necessary by
the tr:r:action shall be made on the basis of an
agreem. .. or decision under this section 4. If at

 Other issues that were alive at the time of the remand
have since been definitively resolved. The issue of the
relationship between Article I, section 2 and Article I, secrtion
4 has been resolved by a series of decisions in the D.C. Circuir
culminating in UTU v, STB, 108 F.3d 1425 (D.C. Cir. 1997) (LTl .
So too has the issue of necessity for purposes of 49 U.S.C. ..347
and 11326. RLEA, 987 F.2d at 806. We refer to these issues
herein solely for clarity of exposition.

Article I, section 4 of the New York Dock conditions -an
be traced directly back to the WIJPA. See Carmen II, 6 I.C.C.
at 732-40. See also RLEA, 537 F.2d at 813; ATDA, 26 F.3d a:c
1159-60.

2 A copy of the WJPA can be found in Carmen II,
at 778-93. The procedural ~echanism now provided by New ‘oz
Rogck, Article I, section 4 .s Zerived from the similar cedural
mechanism provided by “WJ?A sec::ons 4, 5, and 13.

-~ -

-
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the end of thi.=y (30) days (i.e., 30 days af:er
the railroad contemplating a transaction has
provided written notice of such intended
transaction] there is a failure to agree, either
party to the dispute may submit it for adjustment
in accordance with the following procedures:

(1) Within five (5) days from the request for
arbitration the parties shall select a neutral
referee and in the event they are unable to agree
within said five (5) days upon the selection of
said referee then che National Meditation Board
shall immediately appoint a referee. (2) No later
than twenty (20) days after a referee has been
designated a hearing on the dispute shall
commence. (3) The decision of the referee shall
be final, binding and conclusive and shall be
rendered within thircy (30) days from the
commencement of the hearing of the dispute.

New York Dock, 360 I.C.C. at 85.

The implementing agreements imposed in arbitration under
labor conditions that antedated New York Dock generally focused
on selection of forces and assignment of work. See, e.g.. WIPA
section 5, reproduced at Caxmen II, 6 I.C.C.2d at 779. The :ICC,
in the course of discussing this matter at some length in its
Carmen II decision, noted that "(i]f the 1940-80 arbitrators felr
themselves bound by these terms, they must have defined them
broadly enough to include contract changes involving the movement
of work (and probably employees) as well as adjustments in
seniority." Qarmen II, 6 I.C.C.2d at 721. Nevertheless, --e
dispute resolurion mechanism established by WJIPA section 5, -he
ICC noted, embraced more than selection and assignment of Zorces,
narrowly defined. It encompassed also the modification of
certain contractual rights; it embraced whatever was necessary =o
the effectuation of those projects that were the direct resu.-s
of the merger.

Negotiators and arbitrators may well have
followed the rubric of "selection of forces and
assignment of employees® when administering th
provisions govern.ng zhe effect of consolidations.
The scope of -rese :erms, however, is not well
defined. It ~us: =x-end beyond the mere mechan:s~
for selection -r iss.jnment of employees, and
include the mcd.:.:az:on of certain important
contractual r:3n=s

- -

s
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151 (1967)] ang Bernstein [an arbitrator cited in

] make it clear that work was Cransferred
from one railroad to anothe @ contrary
contractual pro i - It was also
obvious tha i ‘
modified in
CWO separate, combining railroads.
at 165, 18s. These rosters may have been "dove-
tailed” or another method (may have been] agreed
upon or decreed by an arbitrator. We can assume
that the reassignment of employees wo'..d have
regularly taken Place despite CBA Prohibitions.
These actions are the sort that would be necessary

tion of the
WO merging railroads. The WJPA

Procedures make it possible.

Carmen II, 6 I.C.C.24 at 742 (footnotes omitted) .

In short, the ICC in defined the scope of
authority of arbitrators to modify CBAs under Article I, section
£ reference to the Practice of arbitrators

during the pPeriod 1940-1930. Although thisg is by no means a
bright line definition, it has been accepted i
working definition by the courts, geg BLEA, ADTA
will adopt it too.

that three additioral

fications that can be

- The transaction

transaction; rhe
modifications implementation of tharc
transaction; i t reach CBa rights,
privileges, Protected by Article I, section 2 ¢ the
conditions. we agree with the ICC and will d:iscuss

how we intend to apply each of these limitations in the lighe of
intervaning court decisions.

Approved Transaction.
certain transactions
and authorization of the ICC:
ICC should approve and authori i nly i¢
were consistent with the public interest; section 11347 4:-
the ICC, when approving such transactions,
carrier to fair arrangement Protective of the interas:s
of its employees; and section l1341(a) Provided that a rail
carrier pParticipating in an approved transaction was exemp: ‘rom

othotwil.,gpplicablc law, as necessary to carry out the

22
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transaction. But none of these provisions defined the scope of
the transaction approved by the ICC under section 11344(c¢c) and
thereby immunized against other law under section 11341 (a).

Although a narrow interpretation of the word transaction
has frequently been sought by rail labor, it is now settled that
the proper and court-approved interpretation of the word
transaction is the interpretation established by the ICC. The
ICC, with the approval of the courts, held that the word, as used
in 49 U.S.C. 11343, 11344, 11347, and 11341, embraced rwo
categories of transactions: the principal transaction approved
by the ICC (generally a cocnsolidation or acquisition of control):
and subsequent transactions that were directly related to and
grew out of, or flowed from, that principal transaction (such as
consolidaticns of facilities, transfer of work assignments,
etc.). "The approval of a principal transaction extends to and
encompasses subsequernt transactions that are directly related to
and fulfill the purposes of the principal transaction (i.e.,
those which, the Supreme Court noted, would allow 'the
efficiencies of consolidation' to be achieved)." CSX 23,

8 I.C.C.2d at 722.

In our view, "approved" transactions include those
specifically authorized by the ICC, such as the various proposals
we have approved which led to the formation of CSXT and those
that are directly related to and grow out of, or flow from, such
a specifically authorized transaction. The instant transaction,
the transfer of the dispatching functions, falls into the latter
category. The existence of this second category of transactions
is implicit in the definition of the term "transaction" in the
standard labor protective conditions: "(A]lny action taken
pursuant to authorizations of the ICC on which these provisions
have been imposed."” New York Dock, 360 I.C.C. at 84, CSX 23, 3
I.C.C.2d at 720-21 (footnote and internal cross-references
omitted). The omitted footnote cites New York Dock, 360 I.C.C.
at 70: " (T)he broad definition [of 'transaction'] is necessary
in the types of transactions for which approval is required under
49 U.S.C. 11343 gt seg., because the event actually affecting zhe
employees might occur at a later date than the initial
transaction, yet still pursuant to our approval (consolidat:ion of
employee rosters, &L cgetera)." In AIDA, 26 F.3d at 1165, che
court, in affirming CSX 23, found reasonable the ICC's view that
the term approved transaction "extends to subsidiary transact:ions
that fulfill the purposes of the main control transaction”; :tne
court added that "(t]he ICC's elastic construction of 'approved
transaction' in this case mirrors [(the] settled understanding [of
the term]." Moreover, it is now settled that the mere passage of
time does not prevent a finding of nexus between the proposed

23
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ciigggs and the initially approved transaction. UIU,
1 -31.

Necessity. A CBA override can be had only if such override
1S necessary to carry out a transaction approved under
49 U.S.C. 11344 (c). The necessity requirement is explicit in
49 U.S.C. 11341l(a); it has been held to be implicit in 49 U.S.C.
11347, Carmen II, RLEA, 987 F.2d at 814-15; it is therefore, on
both counts, part and parcel of Article I, section 4 of the MNew
York Dock conditions. “This 'necessity' finding is not optional;
pre-transaction labor arrangements cannot be modified without
A = i isiti

; : : - :

Qn3‘35*9n=c3‘54*n—L*3f?—QﬁJ1F?3n—?‘%—ﬁnd—dgiiﬁ‘n—ai*lfgﬁd
Westexrn Railway Company (Arbitration Review), Finance Docket No.
32035 (Sub-Nos. 2-6) (Eox Valley) (ICC served Aug. 10, 1995)
(slip op. at 2) (citation omitted). Whatever the standard of
necessity may be where only 1l1341(a) is involved, it is settled
that there is one and only one necessity standard where section
11347 and the New York Dock conditions are relied upon by the
arbitrator as the basis for overriding CBA provisions. ATDA, 26
F.3d at 1164-65.

Although, as we have noted above, the ICC in Carmen II did
not attempt to define what would constitute necessity in such
cases, the D.C. Circuit Court of Appeals has subsequently held,
and we have accepted that holding, that a CBA override can be
effected only where there are transportation benefits of the
underlying transaction; it cannot be effected if the only benefit
of the modification derives from the CBA modification itself.
RLEA, 987 F.2d at 814-15. " (W]e do not see how the agency can be
said to have shown the 'necessity' for modifying a CBA unless it
shows that the modification is necessary in order to secure to
the public some transportation benefit flowing from the
underlying transaction (here a lease)." RLEA, 987 F.2d at 313.
"(Tlhe benefit cannot arise from the CBA modification itself:
considered independently of the CBA, the transaction must yield
enhanced efficiency, greater safety, or some other gain." AID3
26 F.3d at 1164. See also UTU., 108 F.3d at 1431.
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Ugder.the approach adopted in Carmen II, the necessity
determ;natxon generally had to be made in the first instance oy
an arbitrator, cthough it was generally reviewable by the ICC.

- As stated by the ICC in its Eox Valley decision (slip op. at
) s

Arbitrators should also be aware that in
(RLEA] the court admonished us to identify which
changes in pre-transaction labor arrangements are
necessary to secure the public benefits of the
transaction and which are not. Wwe have generally
Jelegated to arbitrators the task of determining
the particular changes that are and are not
necessary to carry out the purposes of the
transaction, subject only to review under our Lace
Curtain standards (referenced below]. Arbitrators
should discuss the necessity of modifications to
pre-transaction labor arrangements, taking care to
reconcile the operational needs of the transaction
with the need to preserve pre-transacticn
arrangements. Arbitrators should not require the
carrier to bear a hescvy burden (for example,
through detaiied operational studies) in
justifying operational and related work assignment
and employment level changes that are clearly
necessary to make the merged entity operate
efficiently as a unified system rather than as two
separate entities, if these changes are identified
with reasonable particularity. But arbitrators
should not assume that all pre-transaction labor
arrangements, no matter how remotely they are
connected with operational efficiency or other
public benefits of the transaction, must be
modified to carry out the purposes of a
transaction. (footnote omitted).

Rights, Privileges, and Benefits. The necessity standard »f
49 U.S.C. 11341(a) and 11347 provides one check upon the C3A
modification authority entrusted to arbitrators under Articls ©

section 4 of the New York Dock conditions. The rights,
privileges, and benefits standard of Article I, section 2 of :

York Dock® provides another check upon that authority.

#  Article I, secticn I :f the New York Dock condi:icrs,
360 I.C.C. at 84, provides: 'The rates of pay, rules, work.-g3
1) (continued, /.

EMPLOYEES' EXHIBIT 16
PAGE 25




Finance Docket No. 28905 (Sub-No. ¢2); 8& al.

provision states that certain rights, privileges, ar.J benefirs
afforded employees under pre-transaction CBAs must be preserved.
BLEA, 987 F.2d4 at 814 (noting, however, that not every word of
2very CBA establishes a right, privilege, or benefit): AIDA, 26
F.3d at 1163 (indicating that a CBA "scope" provision creates no
rights, privileges, or benefits).

Although it was a hotly contested issue at the time these
proceedings were remanded, the definition of rights, privileges
and benefits has now been established by an ICC decision, which
we have adopted and applied,’* and by the affirmance of that rocC

decision by the D.C. Circuit. In -

\ £ 1 T y Tr ar

i i i , Finance Docket No. 28905 (Sub-No. 27)

(ICC served Dec. 7, 1995) (CSX 27) (slip op. at 14-16), the ICC
defined the rights, privileges, and benefits that cannot be
overridden to include such things as group life insurance,
hospitalization and medical care, free transportation, sick
leave, continued status and participation under any disability or
retirement program, and such other employee benefits as Railroad
Retirement, Social Security, Workmen's Compensation, and
unemployment compensation. Protected rights, privileges, and
benefits do not embrace scope rules and seniority provisions.
Such rules and provisions, the ICC noted, have historically been
changed in arbitration conducted under Article I, section 4 of
the New York Dock conditions, or under the comparable provisions
of the predecessor labor protective conditions imposed prior to
1979. The rights, privileges., and benefits that must be
preserved, the ICC added, do not include pre-transaction union
representation arrangements.” Aff'd, UTU.

3(,..continued)
conditions and all collective bargaining and other rights,
privileges and benefits (including continuation of pension r.ghts
and benefits) of the railroad's employees under applicable .aws
and/or existing collective bargaining agreements or otherw.se
shall be preserved unless changed by future collective barga.n:n
agreements or applicable statutes."”

-~ T
i CRrngRy ! 1 i i , STB Fi.rarce
Docket No. 32760 (Sub-No. 12! 573 served June 26, 1997).

% fThe ICC pointed -.:. -~:wever,

(concinsiad
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In explaining our denial of a petition to stay the ICC's ¢sx
2l cecision, we indicated that rates of pay, rules, and working
conditions are not rights, privileges, or benefits that must be
preserved.’®* "[I]t is now well established that changes in rates
of pay, rules, and working conditions can be required by this
agency or by arbitrators acting under New York Dock. Carriers
may invoke New York Dock to modify such CBA terms when
modification is necessary to obtain the benefits of a transaction
that was approved as being in the public interest."® CSX 27 Stay

Recision., slip op. at 3.

In affirming the ICC's Sub-No. 27 Decision, the court
observed (108 F.3d ac 1430):

(2] In this case, the Commission offers a
definition: “rights, privileges, and benefits" refers
to "the incidents of employment, ancillary emoluments
or fringe benefits—-as opposed to the more central
aspects of the work itself-pay, rules and working
conditions.* See Commission decision at 14, reprinred
in J.A. 237. And "the incidents of employment,
ancillary emoluments or fringe benefits® refers to
employees' vested and accrued benefits, such as life
insurance, hospitalization and medical care, sick
leave, and similar benefits. Seg id., at 15, reprinted
in J.A. 238. According to the Commission, seniority
provisions are not within the compass of "rights,
privileges, and benefits® protected absolutely from the
Commission's abrogation authority. See id., On this

point, the Commission notes that seniority provisions
"have consistently been modified in the past in
connection within (sic] consolidations. This may be due
to the fact that almost all consolidations require

¥(...continued)
has been implemented pursuant to an award imposed under
Article I, section 4 of the New York Dock conditions, question
respecting union representation arrangements are subject =o --e
sole jurisdiction of the National Mediation Board under -~e 2.a.
"The effect of our transactions on selection of union membersn:t
is under the jurisdiction of the National Mediation Board ac-:-
under the Railway Labor Act." (CSX 27, slip op. at 15 (ciza=:2n
omitted) .

* gee CSX Corporation-Control-Chessie Svstem, Inc, a-3
Review), Finance Docket No. 23305 (Sub-No. 27) (STB serwved
Jan. 4, 1996) (CSX 27 Stav Zecision).
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scope and seniority changes in order to effectuate the
purpose of the transaction. Railway Labor Act
bargaining over these aspects of a consolidation would
frustrate the transactions."

d.

The court went on to affirm this definition in the following
language, which is dispositive of the issue:

The Commisl;on'g interpretation is reasonable.

See american Train Dispatchers Ass'n v, ICC, 54 F.3d
842, 847-48 (D.C. Cir. 1995) (holding that the ICC's
interpretation of New York Dock rules is entitled to
substantial deference by a reviewing court). Under the
Commission's interpretation, "rights, privileges and
benefits" are protected absolutely, while other
employee interests that are not inviolate are protected
by a test of "necessity,"” pursuant to which there must
be a showing of a nexus between the changes sought and
the effectuation of an ICC-approved transaction. Under
this scheme, the public interest in effectuating
approved consolidations is ensured without any undue
sacrifice of employee interests. In our view, this is
exactly what was intended by Congress.

id.

Takings. An argument has been advanced that any CBA
override effected under Article I, section 4 of the New York Dock
conditions amounts to a "taking® of private property in violaticn
of the Fifth Amendment. That question cannot be resolved by a
New York Dock arbitrator, it cannot be resolved by an
administrative agency reviewing an award issued by the
arbitrator, and it cannot be resolved even by an appellate courtc
reviewing a decision entered by the administrative agency See
RLEA, 987 F.2d at 815-16 (takings claims can be adjudicated only
in the court of Federal Claims or, in certain limited
circumstances, in a District court).’

Whether Section 11341 Is Limited by Sectionm 11347. As
discussed, in 1991 the Supreme Court left open the question

7 Because we cannot adjudicate a takings claim under any
circumstances, we have no reason to determine whether certa.n
supposed procedural defaults bar adjudication of the takings
claims raised in the present proceedings.

28
EMPLOYEES' EXHIBIT 1
PAGE 28




Finance Docket No. 28905 (Sub-No. 22). 2% al.

whether CBA overrides authorized by 49 U.S.C. 11341 might be
limited by 49 U.S.C. 11347. N&W, 459 U.S. at 134. We conclude
that, where as here New York Dock conditions are required to be
imposed, section 11341 is constrained by section 11347 and che
provisions of these labor conditions. We believe that it is
unnecessary and would be unwise here to attempt to resolve the
issue of the reach of section 11341 unconstrained by section
11347 and the New Yoxrk Dock conditions, because the orders of the
ICC in Carmen I and DRispatchersg I are affirmable under either
section 11341 or section 11347. Therefore, following the lead of
the D.C. Circuit under substantially identical circumstances in
AIDA, 26 F.3d at 1165, we affirm the orders in Carmen I and
Rispactchers I applying the reasons and standards articulated in
Carmen I1 as discussed herein. We vacate the order in Cazmen II
insofar as it vacates the arbitrators' decisions and remands the
matters to the parties for further negotiation and arbitration,
if necessary. We believe this approach is appropriate because,
as in ATDA, the transportation benefits from the consolidations
proposed by NS and CSX are sufficient to pass the RLEA necessity
test and we can see nothing to be gained by further prolonging
this already very protracted process.

We believe it would be unwise to attempt to resolve the
issue of the reach of section 11341, now section 11321, in the
abstract as that issue is not presented in this case. We would
prefer to address it in the context of a case in which our New
Yoxk Dogck conditions do not apply so that the question of whether
section 11341, now section 11321, is limited by section 11347,
now section 11326, in the modification of collective bargaining

agreements is the sole issue presented. Such a proceeding will
of necessity take account of changes made by the ICCTA, which in

effect limit our imposition of New York Dock labor conditions to
consolidations or acquisitions of control as described in current

section 11326(a).

The Board continues to be committed to a process of
negotiation first and arbitration, if necessary, to arrive at

implementing agreements. See Conrail, where the Board in
response to requests by rail labor made clear that the approval

of the transaction does not indicate approval or disapproval of
CBA overrides that have been argued to be necessary to carry out
the transaction. Decision No. 39, slip op. at 126-127.

Finance Docket No. 28905 (Sub-No. 22)

In 1987 the arbitrati:on committee directed CSX and 3RC =0

-~

adopt the implementing agreement zhat had been proposed by CSX,
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subject to one exception: that Waycross employees covered Dy =zhe
Orange Book could not be compelled to transfer to Raceland.

L , at 41. 1In 1988 the ICC (1) affirmed the LaRocco
Award insofar as it had approved the movement of the work
performed at Waycross, (2) reversed the LaRoccs Award insofar as
it had created an Orange Book employees exception to the
prescribed implementing agreement, and (3) remanded to the
committee (in effect, to the parties) for further proceedings
consistent with the ICC's decision subject to the admonition rthat
the transfer of employees would be subject to New York Dock
protections. Carmen I, 4 I.C.C.2d at 650, 655. 1In 1989 the D.C.
Circuit reversed the ICC's decision and remanded to the agency -o
permit it to determine whether further proceedings were
necessary. QCarmen, 880 F.24 at 574. In 1990 the ICC reversed
and vacated the LaRocco Award, effectively remanding the entire
proceeding to the parties to recommence the implementing process
in accordance with Article I, section 4 of the New York Dock
conditions "through further negotiations or arbitration, if
necessary, to reach [a] new implementing agreement(] in
accordance with the standards set forth in this decision.”
Carmen 11X, 6 I.C.C.2d at 757. Finally, in 1991, the Supreme
Court reversed the D.C. Circuit's Carmen decision and remanded to
the D.C. Circuit for further proceedings, N&W, 499 U.S. at 134;
and the D.C. Circuit remanded both Carmen I arnd Carmen II to the
ICC for reconsideration in light of N&HW.

If the Finance Docket No. 28905 (Sub-No. 22) proceeding had
been handled by the ICC in the usual fashion, it would have been
held in abeyance while a certiorari petition was pending, and,
once certiorari had been granted, it would have continued to be
held in abeyance pending a decision of the Supreme Court. If
this proceeding had been handled in that fashion, the Supreme
Court's N&W decision would have returned the proceeding to the
D.C. Circuit, which could then have decided the various issues it-
had left open in Carmen. And, if this proceeding had been
handled in the usual fashion, che ICC would never have issued .:s

carmen II decision.

CSX contends that, even though this proceeding was not
handled in the usual fashion, the outcome should be the same as
if it had been. CSX argues tchat the order entered in o s
(reversing and vacating the Lafocco Award) is a nullity, secause,
as a matter of law, the Supreme Court's reversal of the D.C.
Circuit's Carmen decision re.nstated the ICC's Carmen I decis.2on.
The reversal of a court j.dgment, CSX insists, nullifies oriers
issued in any subsequent proceeding that were dependent .ugon --e
reversed judgment. Carmen .-, :n CSX's view, was dependen:t .con
Carmen, because, again :n 23X's view, the ICC issued Carzmen 2o
solely to comply with zhe D.C. Circuit's Carmen decision. 23X
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In explaining our denial of a petition to stay the ICC's C¢Sx
2l decisicn, we indicated that rates of pay, rules, and working
conditions are not rights, privileges, or benefits that must be
preserved.’® “(Ilt is now well established that changes in rates
of pay, rules, and working conditions can be required by this
agency or by arbitrators acting under . Carriers
may invoke New ¥YoxkK Dock to modify such CBA terms when
modification is necessary to obtain the benefits of a transaction
that was approv~l as being in the public interest." (SX 27 Stay
Recision., slip op. at 3.

In affirming the ICC's Sub-No. 27 Decision, the court
observed (108 F.3d at 1430):

(2] In this case, the Commission offers a
definition: “"rights, privileges, and benefits" refers
to "the incidents of employment, ancillary emoluments
or fringe benefits-as opposed to the more central
aspects of the work itself-pay, rules and working
conditions."” See Commission decision at 14, reprinred
in J.A. 237. And "the incidents of employment,
ancillary emoluments or fringe benefits® refers to
employees' vested and accrued benefits, such as life
insurance, hospitalization and medical care, sick
leave, and similar benefits. See id. at 15, reprinted
in J.A. 238. According to the Commission, seniority
provisions are not within the compass of "rights,
privileges, and benefits® protected absolutely from the
Commission's abrogation authority. See id. On this

point, the Commission notes that seniority provisions
"have consistently been modified in the past in
connection within (sic] consolidations. This may be due
to the fact that almost all consolidations require

¥(,..continued)
has been implemented pursuant to an award imposed under
Article I, section 4 of the New York Dock conditions, quescion
respecting union representation arrangements are subject o -:ne
sole jurisdiction of the National Mediation Board under zhe 2.A.
"The effect of our transactions on selection of union membersa:p
is under the jurisdiction of the National Mediation Board ac=:n
under the Railway Labor Act." (SX 27, slip op. at 15 (cizazi2n
omitted).

Review), Finance Docket Mo. 23305 (Sub-No. 27) (STB serwved
Jan. 4, 1996) (CSX 27 Stav Zecision) .
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scope and seniority changes in order to effectuate the
purpose of the transaccion. Railway Labor Act
bargaining over these aspects of a consolidation would
frustrate the transactions."

.

The courc went on to affirm this definition in the following
language, which is dispositive of the issue:

The Commission's interpretation is reasonable.
See ' ' i £s’ . 54 P.34
842, 847-48 (D.C. Cir. 1995) (holding that the ICC's
interpretation of New ¥York Dock rules is entitled to
substantial deference by a reviewing court). Under the
Commission's interpretation, "rights, privileges and
benefits” are protected absolutely, while other
employee interests that are not inviolate are protected
by a test of "necessity," pursuant to which there must
be a showing of a nexus between the changes sought and
the effectuation of an ICC-approved transaction. Under
this scheme, the public interest in effectuating
approved consolidations is ensured without any undue
sacrifice of employee interests. In our view, this is
exactly what was intended by Congress.

id.

Takings. An argument has been advanced that any CBA
override effected under Article I, section 4 of the New York Dock
conditions amounts to a "taking" of private property in violaction
of the Fifth Amendment. That question cannot be resolved by a
New Yoxk Dock arbitrator, it cannot be resolved by an
administrative agency reviewing an award issued by the
arbitrator, and it cannot be resolved even by an appellate cour:
reviewing a decision entered by the administrative agency. 3ee
BLEA, 987 F.2d at 815-16 (takings claims can be adjudicated only
in the court of Federal Claims or, in certain limited
circumstances, in a District court).?’

Whether Section 11341 Is Limited by Sectiom 11347. 2as
ciscussed, in 1991 the Supreme Court left open the question

7 Because we cannot adjudicate a takings claim under any
circumstances, we have no reason to determine whether certa.n
supposed procedural defaults bar adjudication of the takings
claims raised in the present proceedings.
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whether CBA overrides authorized by 49 U.S.C. 11341 might b
limicted by 49 U.S.C. 11347. N&W, 459 U.S. at 134. wWe conclude
that, where as here New York Dock conditions are required to be
imposed, section 11341 is constrained by section 11347 and the
provisions of these labor conditions. We believe that it is
unnecessary and would be unwise here to attempt to resolve the
issue of the reach of section 11341 unconstrained by section
11347 and che New York Dock conditions, because the orders of che
ICC in Carmen I and Digpatchers I are affirmable under either
section 11341 or section 11347. Therefore, following the lead of
the D.C. Circuit under substantially identical circumstances in
AIDA, 26 F.3d at 1165, we affirm the orders in Carmen I and
Rispatcherg I applying the reasons and standards articulated in
Caxmen II as discussed herein. We vacate the order in Carmen II
insofar as it vacates the arbitrators' decisions and remands the
matters to the parties for further negotiation and arbitration,
if necessary. We believe this approach is appropriate because,
as in ATDA, the transportation benefits from the consolidations
proposed by NS and CSX are sufficient to pass the RLEA necessity
test and we can see nothing to be gained by further prolonging
this already very protracted process.

We believe it would be unwise to attempt to resolve the
issue of the reach of section 11341, now section 11321, in the
abstract as that issue is not presented in this case. We would
prefer to address it in the context of a case in which our New
Yoxk Daock conditions do not apply so that the question of whether
section 11341, now section 11321, is limited by section 11347,
now section 11326, in the modification of collective bargaining

agreements is the sole issue presented. Such a proceeding will
of necessity take account of changes made by the ICCTA, which in

effect limit our imposition of New York Dock labor conditions *to
consoclidations or acquisitions of control as described in current

section 11326(a).

The Board continues to be committed to a process of
negotiation first and arbitration, if necessary, to arrive at

implementing agreements. See Conrail, where the Board in
response to requests by rail labor made clear that the approval

of the transaction does not indicate approval or disapproval of
CBA overrides that have been argued to be necessary to carry ou:
the transaction. Decision No. 39, slip op. at 126-127.

Finance Docket No. 28905 (Sub-No. 22)

In 1987 the arbitration committee directed CSX and 3RC 2
adopt the implementing agreement tzhat had been proposed by CSX,
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subject to one exception: that Waycross employees covered by =zhe
Orange Book could not be compelled to transfer to Raceland.
LaRocco Award, at 41. In 1388 che ICC (1) affirmed the LaRocco
Award insofar as it had approved the movement of the work
performed at Waycross, (2) reversed the LaRocco Award insofar as
it had created an Orange Book employees exception to the
prescribed implementing agreement, and (3) remanded to the
committee (in effect, to the parties) for further proceedings
consistent with the ICC's decision subject to the admonition that
the transfer of employees would be subject to New York Dock
protections. Carmen I, 4 I.C.C.2d at 650, 655. In 1989 the D.C.
Circuit reversed the ICC's decision and remanded to the agency to
permit it to determine whether further proceedings were
necessary. Carmen, 880 F.2d at 574. 1In 1990 the ICC reversed
and vacated the LaRocco Award, effectively remanding the entire
proceeding to the parties to recommence the implementing process
in accordance with Article I, section 4 of the Neyv _York Dock
conditions "through further negotiations or arbitration, if
necessary, to reach [a] new implementing agreement(] in
accordance with the standards set forth in this decision."
Carmen II, 6 I.C.C.2d at 757. Finally, in 1991, the Supreme
Court reversed the D.C. Circuit's Qarmen decision and remanded to
the D.C. Circuit for further proceedings, N&W, 499 U.S. at 134;
and the D.C. Circuit remanded both Carmen I arid Carmen II to the
ICC for reconsideration in light of NKW.

If the Finance Docket No. 28905 (Sub-No. 22) proceeding had
been handled by the ICC in tlLe usual fashion, it would have been
held in abeyance while a certiorari petition was pending, and,
once certiorari had been granted, it would have continued to be
held in abeyance pending a decision of the Supreme Court. If
this proceeding had been handled in that fashion, the Supreme
Court's N&W decision would have returned the proceeding to the
D.C. Circuit, which could then have decided the various issues it
had left open in Carmen. And, if this proceeding had been
handled in the usual fashion, the ICC would never have issued .ts

Carmen II decision.

CSX contends that, even though this proceeding was not
handled in the usual fashion, the outcome should be the same as
if it had been. CSX argues that the order entered in Cazmen .l
(reversing and vacating the LaRocco Award) is a nullicy, cecause,
as a matter of law, the Supreme Court's reversal of the D.C.
Circuit's Carmen decision reinstated the ICC's Carmen I cdec:is:ion.
The reversal of a court j.dgment, CSX insists, nullifies oriers
issued in any subsequent proceeding that were dependent .pcn
reversed judgment. Carmen -o, :n CSX's view, was dependen:c .zon
Carmen., because, again :n -3X's view, the ICC issued CazIen ..
solely to comply with cthe D.C. Circuit's Carmen decision. 23X
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therefore urges that we simply reinstate, without furcher ado,

the ICC's Carmen I decision.

Ccarmen Il was issued upon the predicate that the court of
appeals decision overturning Carmen I was correct but it was not
issued solely in compliance with the court of appeals decision,
and therein lies the flaw in CSX's argument. As the Supreme
Court recognized in N&W, 499 U.S. at 128 n.3, in denying labor
respondent's motion to dismiss, Carmen II was decided on an
alternative basis which could not be said to have ended the
dispute between the parties there. As a result, the Supreme
Court concluded that the definitive interpretation of section
11341 provided by its decision may affect the ICC's Carmen II
decision. Id, There was no suggestion in the decision of the
Supreme Court that its decision supplanted the
decision. In fact, the Supreme Court noted the pendency of a
review proceeding and went on to say that the court on review
might not agree with the ICC's interpretation in Carmen II, 499
U.S. at 126-28, n.2 and 3. It was to permit the ICC [and now :the
Board] to arrive at a determination as to what effect, if any,
the Supreme Court's N&W decision would have on Carmen II, that
carmen 11 was remanded to the ICC. We conclude that the N&W
decision should have no effect and that Carmen II should stand as
decided subject of course to the subsequent developments in the
law referred to in this decision and subject to our modification

of the relief provided in Carmen II.

In cases reviewing decisions involving CBA modification
under sections 11347/11326 and Article I, section 4 of our New
Xork Dock conditions, the D.C. Circuit has adopted a two part
test: (1) is there a nexus between the changes sought and an
approved transaction, and (2) is there a transportation benefit
to the public from the transaction. If the answers to both
questions (1) and (2) are in the affirmative, then the
modifications are deemed necessary and permitted unless -hey
involve "rights, privileges, and benefits" protected from change
by Argiclo I, section 2 of New York Dock. See UTU, 108 7.24 ar-
1430-31.

Both CSX and BRC have quoted from the following passage .o

CSX _control:

We find -hat =rne applicants' estimate of
employee impacts .3 reasonable. What dislocat:.2ns
there are prom.se -2 2e short term. It is
certainly possic.2 =nat as the two systems mesnh

. their operat:ons. :2dicional coordinations may
occur that cou.i _=2ad o further employee
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displacements. However, no wholesale disruption
of the carriers' work force should occur. Only at
points where the basically end-to-end systems meet
does it appear that perceptible dislocations will
result. Those common point locations are clearly
identified. We believe that the standard
conditions will adequately protect those emplovees
now identified as affected by the consolidation as
well as those who may be affected in the future,
but are not now identified specifically.

CSX contxol, 363 I.C.C. at 589. Both CSX and BRC have quoted
from this passage, but they have emphasized different parts of
it. CSX has emphasized that the ICC was aware th~t there might
be "additional coordinations" (i.e., coordinations beyond those
specifically mentioned in the CSX Control application), and that
employees might be affected by the proposed transaction "in the
future.* This, CSX contends, demonstrates that the of -
anticipated that transactions such as the 1986 Waycross/Raceland
transfer would be embraced within the principal transaction
approved in CSX Control. BRC emphasizes the ICC's expectation
that employee dislocations would be "short term® and that
perceptible dislocations would occur only at points "where the
basically end-to-end systems meet.” Noting that the 1986
Waycross/Raceland transfer was six years delayed (and was
therefore not a "short term® dislocation) and that Waycross and
Raceland are hundreds of miles apart (and therefore are not
located at junction points of the two end-to-end systems), BRC
contends that the cited passage demonstrates that the ICC never
anticipated that transactions such as the 1986 Waycross/Raceland
transfer would be embraced within the principal transaction

approved in CSX Control.

The ICC, in its 1992 CSX 23 decision, discussed the scope of
the principal transaction approved in CSX Control. Quoting parcs
of the passage we have quoted in whole, the ICC concluded -ha-
"as far back as 1980, we contemplated that the applicants cou.d
undertake operational changes to improve efficiency which we nad
not considered in the decision and thar specific approval of
these coordinations was not necessary.® CSX 23, 8 I.C.C.2d4 a-
725. We agree with this assessment, which was approved by zhe
D.C. Circuit Court of Appeals on review in ATDA, 26 F.3d ac ..3
We believe those decisions are -ispositive of the substanz:.a..;,
identical issue here.

We agree with the ICC and the D.C. Circuit and adopt -:e
view that the approval of a principal transaction extends 23 and
encompasses. subsequent transac:i:ons that are directly rela==3 -3,
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and fulfill the purposes of, the principal transaction.’® (gx
21, 8 I.C.C.2d at 722. As long as there is "a reasonably direct
causal connection between the [principal) transaction and the
operational changes sought to be implemented,* such operational
changes are embraced within the principal transaction. CEX 23, 8
1.0.C.2d at 724 n.l4. The 1986 Waycross/Raceland transfer meer
these tests. It is directly related to the 1980

principal transaction (common control of C&0 and SCL allowed CSX
to consolidate the work performed at Waycross and Raceland) and
it fulfills the purposes of the principal transaction (one such
purpose was the achievement of efficiencies made possible by
common control). We therefore conclude that the 1986
Waycross/Raceland transfer was embraced within the principal
transaction approved in the 1980 CSX Control decision.

In the Finance Docket No. 28905 (Sub-No. 22) proceeding, cthe
focus of the necessity issue has always been the Orange Book,
and, in particular, the twin prohibitions respecting transfer of
work and transfer of employees. In 1987 the arbitration
commictee determined that an override of the work transfer
prohibition was necessary, but that an override of the employee
transfer prohibition was not necessary. LaRocco Award, at 35-38.
In 1988 the ICC, relying heavily on the necessity standard
announced in DRGW, determined that an override of both
prohibitions was necessary. Carmen I, 4 I.C.C.2d at 648-50.

Thus the decision in Carmen I affirmed the award insofar as it
provided for the transfer of work but vacated and remanded for
further negotiation or arbitration, if necessary, the part of the
award that prohibited the transfer of employees. Two years later
the ICC changed course, and vacated and remanded the entire
proceeding to allow CSX and BRC to negotiate or arbitrate, "if
necessary, to reach (a] new implementing agreement(] in

* Importantly, it follows that any employees affectzed by
the transfer are entitled to labor protection.
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accordance with the standards set forth in this decision. '’

carmen II, 6 I.C.C.2d at 756-57.

We are now affirming the Carmen I order in all respects. e
expect CSX and BRC to negotiate or arbitrate, if necessary, any
issues associated with the transfer of personnel we have found to
be required to the extent these issues continue to have vitality.

CSX contends that the ICC erred in Cazxmen II in retreating
from the necessity standard announced in RRGW and relied upon in
Carmen I, and CSX 23, 8 I.C.C.2d at 721. (SX 23, however, was in
this respect somewhat of an overstatement of our authority under
the necessity provision implicit in Article I, section 4 of the

conditions as interpreted in Carmen II. See ATDA,
26 F.3d at 1165. We will therefore adhere to the position
announced in Caxmen I1 that the authority of arbitrators to
modify collective bargaining agreements is limited by the
practice of arbitracors from 1940-1980 for cases subject to the

New York Dock conditions.

As we have indicated earlier, we need not decide whether
this transaction meets the standard for necessity embodied in 49
U.S.C. 11341/11321 upon which che Cacmen I and Dj
decisions were based or implicit in 11347/1i326 as a result of
the Carmen Il decision and certain decisiou~ ¢of the D.C. Circuit,
especially UTU and ATDA, which have smbraced he
approach, because it is clear t*a: it eatisfies Yoth. Under
these circumstances, we reaf-..m che (TCC’'s! 4deci:ion in carmen I
as consistent with the apr..cach idopted :in tha: dexision and

? The record jud.cates :1at, after the Lalocco Award was
issued, CSX transferred the work and the non-Orange Bock-
protected employer:s to lacel:ni. See CSX Comments (Mar. 1, 13393)
at 9 n.15. The record sugges:s that no Orange Book-pro:acted
employees have rver been transterred to Racelsnd. See ()Sx's
July 2, 1990 pecition for =tay >f the ICC's arxmen II dacision,
at 4: "[T)he :ransfer of BKC menhers zubject ~o the Orange 300k
protections hus been deferred persina _lie vutcome of tlie
litigation surrounding the consolidation."” See alsg YRC Comments
(Mar. 1, 1997%) at 31 ("[After the LaRocco Award was issued], -he
carriers closed the Waycross repair tfacility and abolished :hne
positions of. carmen employed at :zhat facility. A total of 33
carmen and ll painter positions were abolished at that time. Jf
these carmen, 54 accepted separation pay and terminated their
employment with the SCL. Twenty-three other carmen bid on new
positions on the rip track located at Waycross. Nine or 10
junior employees who were .naple =0 hold a position at Waycross
accepted transfers to Raceland.") (footnotes omitted).
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affirmed by the Supreme Court in N&W and as satisfying the
alcernative and more limited approach adopted in Carmen II which
we are reaffirming here.

CSX and BRC should attempt to resolve any remaining aspects
of the dispute concerning transfer of personnel from Waycross :=o
Raceland by negotiation. If an agreement has not been reached by
the end of the 30-day negotiation period required by Article I,
section 4, either party may then (or thereafter) demand binding
arbitration in accordance with Article I, section 4.

Pinance Docket No. 29430 (Sub-No. 20)

In 1987 the arbitration committee adopted, with one minor
exception, the implementing agreement that had been proposed by
NS, Harris Award, at 17-18, and in 1988 the ICC affirmed,
Rispatchers I, 4 I.C.C.2d at 1092. In 1989 the D.C. Circuit
reversed the ICC's decision and remanded to the ICC in order that
the ICC might determine whether further proceedings were
necessary. Carmen, 880 F.2d at 574. 1In 1990 the ICC reversed
and vacated the Harris Award, effectively remanding the
proceeding to the parties to continue the implementing process in
accordance with Article I, section 4 of the
conditions "through further negotiations or arbitration, if
necessary, to reach (a] new implementing agreement(] in
accordance with the standards set forth in this decision."

Carmen II, 6 I.C.C.2d at 757. Finally, in 1991, the Supreme
Court reversed the D.C. Circuit's Carmen decision and remanded co
the D.C. Circuit for further proceedings, N&W, 499 U.S. at 134,
and the D.C. Circuit remanded to the ICC for reconsideration in

light of N&H.

NS, advancing an automatic nullification argument much like
CSX's, contends that the outcome in the Finance Docket No. 25410
(Sub-No. 20) proceeding should be what it would have been had -he
proceeding been held in abeyance pending final action by :zhe
Supreme Court. NS argues that the order entered in Carmen -2
(reversing and vacating the Harxis Award) is a nullity, because,
as a matter of law, the Supreme Court's reversal of the D.C.
Circuit's Carmen decision reinstated the ICC's Dispatchers I
decision. The reversal of a court judgment, NS insists,
nullifies orders issued in any subsequent proceeding that were
dependent upon the reversed "'~ mnent. Carmen II, in NS's ~i2w,
was dependent upon Carmen, cecaucz, again in NS's view, :the I2C
issued Carmen II solely to ccmply with the D.C. Circuit's Zagren

-~~~

decision. NS therefore urjes :-hat we simply reinstate zhne I22's

Rispatchers I decision.
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; We conclude, for the reasons provided above in our
discussion of the equivalent argument advanced by CSX. that
carmen II was not nullified by the Supreme Court's N&W decision,
and we therefore reject NS's request that we simply reinstate
Qispatchers 1. We will, however, reinstate the order affirming

the Harxis Award, but for the reasons set forth in Carmen II.

We now turn to the issues that remain open for
reconsideration in light of N&W: the approved transaction issue
and the necessity issue. We will decide the approved transaction
issue ourselves, because it is immediately obvious that there can
be but one answer to this question and because we do not want to
unnecessarily extend this already protracted proceeding. There
can be no doubt that the centralization of power distribution for
the N&W system in Atlanta was sufficiently related to the
transaction approved in NS Contrgl as to satisfy the standards
for relatedness established in CSX 23 and approved by the D.C.
Circuit on review in ATDRA, discussed gypra, and we so find. We
will also decicle the necessity issue implicit in the Article I,
section 4 implementing agreement process, because it is clear
that there are transportation benefits to N&W's proposal
sufficient to satisfy the necessity criteria established by the
D.C. Circuit in RLEA, ATIRA, and UTU.

In the Finance Docket No. 29430 (Sub-No. 20) proceeding, the
focus of the necessity issue has been the pre-1986 CBA that
covered ATDA-represented supervisors at Roanocke. The
Roancke/Atlanta transfer proposed by NS in 1986 effected a CBA
override by leaving the CBA in Roanocke while transferring the
"work function® previously performed thereunder to CBA-free
Atlanta. Dispatchers I, 4 I.C.C.2d at 1086. In 1987 the
arbitration committee determined that an override of the Rcanoke
CBA was necessary. Harris Award, at 11-15. In 1988 the ICC,
relying heavily on the necessity standard announced in Maine
Central, affirmed. DRigpacchers I, 4 I.C.C.2d at 1086-87.° _Two
years later the ICC changed course. By order entered June ..,
1990, the ICC reversed and vacated the Harxis Award, ef'ec 5
remanding the proceeding to the parties. Carmen II,
at 775, ordering paragraph 2. The proceeding was remanded %0
allow NS and ATDA to cont:nue the xmplemantan process in
accordance with Article I, section 4 of the New York Dock

¥ srmposition of -ne -ollective bargaining agreemen=:
(i.e., a transfer of the -3A irom Roanoke to Atlanta] woul
jeopardize the transact.cn cecause the work rules it mand
inconsistent with the carr.ers’' underlying purpose of in
the power distribution Z.ncz=ion." Dispatchers I
1086.
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conditione "through further negotiations or arbitration, if
necessary, to reach (a] new implementing agreement(] in
accordance with the standards set forth in this decision.

carmen II, 6 I.C.C.2d at 756-57. Eight years have now passed
but this proccodxng appears to be today in essentially the same
posture it was in on June 21, 1990. A new implementing agreement
has not yet been reached and so far as we have been advxsed
neither party has attempted to compel further arbitration.’

As a result, the decision we reach today may be declaratory
only and not affect the rights of any of the employees znvolved
However, the question of the manner in which the
labor conditions affect arbitrator‘s rights to set aside CBA
provisions where necessary to implement approved transactions
remains a vital one and it is that question we have attempted to
answer here. As with the other proceeding covered by this
decision, we will reinstate the order isrued in Digpatchers I,
affirming the arbitral decision for the reasons provided in
carmen II and discussed abcve at length.

This action will not significantly affect either the quality
of the human environment or the conservation of energy resources.

It _is oxdered:
1. The motion for oral argument filed by RLEA is denied.

2. In Finance Docket No. 28905 (Sub-No. 22), the order
entered by the ICC in its decision in Carmen I affirming in part

and reversing and vacating in part the LaRocco Award is affirmed
as complying with the standards established by the ICC in Carmen
II and by various intervening decisions of the ICC, the United
States Court of Appeals for the D.C. Circuit, and this Board.

’» The record indicates that, after the Harris Award wvas
issued, the Roanocke/Atlanta transfer was carried out and
positions at Atlanta were offered to the nine active and chree
furloughed Roancke supervisors. Of the nine active superv:isors,
eight moved to Atlanta and one declined. Of the three furloughed
supervisors, one moved to Atlanta and two declined. As of
July 2, 1990: of the eight active supervisors who had moved =2
Atlanta, seven had retired and one was still actively employad
there; and the one furloughed supervisor who had moved =o Azlanza
was also still actively employed there. Seg@ NS's July 2, 13:2°
petition for stay of the ICC's Carmen II decision, at 3 n.l arnd
at 8 n.8.

2
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3. In Finance Docket No. 29430 (Sub-No. 20), the order
ence;ed by the ICC in its decisiorn in Qi = affirming the

is affirmed as complying with the standards

Harzis Award
established by the ICC in Carmen II and by various intervening
decisions of the ICC, the United States Court of Appeals for the

D.C. Circuit, and this Board.

4. This decision is effective on October 25, 1998.

By the Board, Chairman Morgan and Vice Chairman Owen.

Vernon A. Williams
Secretary
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MAINE CENTRAL RAILROAD CONPANY, GRUAGEIA PACIPIC CORPORATION,
CAMADIAN PACIPIC LTD. AND SPRINGPISLD TERAINAL RAZLMAY CoOMPANY~
EXENPTIUN PROM 49 U.g.C. 11342 and 1134

Deeided: August 33, 1508

By
Uniea (yTy
0, 1908,

Ratlrosa

(CP), and Springtield Terminal
Company (8T) tor oxneaption under ¢9 U.8.C. 10308 from the
provisions of 49 0.8.C. 11342 ane 11343(a)(2). mnse replied o
the peticion. We affirm our prior decisien.

Under the ezempted will lease to GP tour
specifiec lines of railgoe 8. GP has contracted
vith $T o ope 8T will set as ehe
svitehing carrier ot 11 be the initial iine
Raul carrier for GP's Woodland tratfic moving beoyond .Calats, ng.

te its tretfic for the account of e
‘CC and CP nave agreed that CP will {aceriine
:ratfie at Milltown Junetion and haul it over a
Foute. Thus GP's Woodland tragfie vill np-longer move Southwest
over NEC‘s Calaie Oraneh, but mge and CP vill continue to enapste
for GP's cratfie.

79 &nd pooling esesptions, the
tAst regulation was u:= Resessary to carry out
ion policy decavse, 0
FOSult in more res asportation of
80%e efficient raiy operations. The
found to be of unmuorloummmu
4nd opecration invelved on{ approximately 12 miles of track and
the pooling of a single sn PPOE’s. eratfic. The Commission found
that there would be no aduse Of market pover because of
alcernative truek trans
Calais weanen, and noced

UTU ueges reconsideration and revoration of cthe exenp
because cthe corpocste entities ace involved in 8 “she}ll game® to
enadle Guilford Transportscion Induscries, Ine. (GTZ)2/ to lower
its operating ecoscs by reducing esployee odbligations. UTU scaces
that the wvayes of s$? o8ployees are lower than those of mec
employees festrictive than

the transaction
eraffic handled
8 Braneh would

UTU al00 delieves thae the Commission erred in imposing oniy
the conditions for the proteceion of catlvey nguyon in
- _Lease o v 360 f.C.C. (1] B
. ® SONditicns vere imposed on the section seed
A8, But not in connection vith the pooling %

L/ nec 1e & wnolly ownes tiosldtacy of GTI. ST is & subsidiary
:;‘Oum & Maine Corporation, 4nother wnolly-owned subsidiacy of
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UTU acgues chat this i3 an unusual rransaction requiring

imposition of the condicions in N . - -
«0o 360 L.C.C. on

all ctransactions approved in this proceeding, LIt Claims that the

transsctions are unusval because of severe employment discuption

ana diversion of trattic trom the line.

UTU stetes further that MEC is & party to the Weshington Job
Protection Agreement (WIPA), which requires casriers to give
advance notice and negotiate the selection of forces when they
unity, pool or consolidate their previously sepsrate facilities
oFr operstions. Imposing W. UTU arcgues, asuthorises the
carriers to deny employees £ statutory and contractual WPA
notice and negotiacion rignhts. UTU scates that the ck
conditions would cestore employees’ notice and negotia
righes.

HEC srgues that reconsideration and Tevocation asze not
appropriate, because UTU has not shown that regulacioca is
cequired to cacry out the reil traa tation policy, 49 U.s.C.
10101a as required by 4Y U.8.C. 1US0S(d), o that the Commission
erred in its 2indings concerning limited scope and masket pover.
HEC scgues that even if the purpose Of the trensaction vas to
lower GTI's opersting costs, this Lie & propec purpose, because
one -of \the principal yosls of the Sctaggers Rail Act.of’ 1980
(Staggess ASt) was to encouraye railroads to egrn adequate
revenues. HEC contends however, that the maim reasod for tne
transaction was to satisly the saipper, Gp.

NEC states further that abendonment of the Calais Sranch is
& satter distinct from the transactions at Woodlsnd. WEC has
neithes abandoned nor Ciled to adandon the Calais Sranech.

MEC agrees that there is s difference in preconsummation
reguicresents between and WIPA and o It
states thag' the o ® of the tor
lease transactions has Deen upheld im court.

R A R R A g
tue [T ‘s enaracterisation of the
tcanss a8 an unNuSusL ONe requiring greater procection than

the conditions. As inaicated UTU's own statement,
© only e vill Do affected,

Finally, NEC srgues that UTU has not shown that
results in the impairment of any collective bargaining
ageeement. Citing UTU's own statement, MEC atates that M
itself requizres the presecvation of all rights under these
agreements.

OISCUSYION AND CONCLUSIONS

There ace two Lssues tnat acre caised in this appesl thet we
need tO resolves (i) whether it vas proper to grant the
OROVPELION aNG impyose the M conditions; and (i4i) the
effect that our impostion of employee protective conditions has
o% other rail lavor agreements and lawvs,

We determined, in our pcior decision, that regulacion was
NOC NECessary to carry out the cail transportation policy, that
the transaction vas of lLimited scope, and that thece vas no
potential for the sdbuse of aarket pover. While UTU has not
specitically directed ics appeal to any one of these finding.,
:M Sppeal sppears to dear most directly on the rail poltey
inding.

UTU {8 concerned that thnis transaction may adversely affect
tratfic over the Calais wrancn and eventually cause that line to
D¢ abandoned. There 18 no evidence Of hatm to che Calais Branch,
nor is there & pending adandonment applicacion. In adaiction, 1€
MEC wanted tO abenaon r-is Line, i1t would £irst Rave to comply
with 49 U.3.C. 10903=1 w6, and need approval from this agency.
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fuccher, Lt 1ig dppropriste for s railroed €3 take tieps ‘o ceduce
Lts operating costs oy directing traffic over a 80fs efficiene,
less costly route. Reducing costs complies with edll
transportation policy oy Tostering soung economic conditions (n
tEansportacion (49 u.s.C. 10101a(8)) ang encouraging efficient
Sansyesent (49 U.S.C., 10101a(10)],

In addition, the rail transportation policy does noe require
8 carrier to route traffic over a particular line to prevent
abandonment or to maincain jobs. Rather than contravening the
rail transporestion policy, this Sxeapeion promotes its goals
8inimizing the neea tor Pederal FeQulatory control over the nn
System, expediting Fegulacory decisions, and reducing barriers to
entry, in sddition to those previously noted. 11
transporcacion policy does Fequire thet operating économics aend
etfecioncies not de accomplished solely atc the expense of rail
lador. uowever, that cojective vill be met by our iaposition of
labor protective conditions 12, as lavor tears, ngc applies for
duthority .to adandon the Calais Sraneh et scme future date.

UTU's petition does noc challenge the limited 8C0pe Or lack
Of market power £inaings. we therefore aftirm our prior £inging
that exemption is warranced hece.

We also affirm the imposition of the condicions
for prececeion of employees affected by en 0880 transaction.
Under 49 U.8.C. 1050S (g)(2), the Commission ms not dxercise ics
Suthority under section 1030S to relieve o cafeier of its
ooligacion co teCt the interests of employees as required by
49 U.8.C. Subtitle IV. In thie case, virere the leasing Oy one
cacrier of another cacriec's atepou{ vas exempted frem the
fequiresents of 49 U.S$.C. 11343 a)(2), proececeion

is required by 49 U.s.C. 11347.2/ 1t (5 ve Somn that the
conditions are approprisce for ‘lease transections. see
¢+ SURER. offirming the Commiselon's decisiocn in Bendoeine.

To the extent pertinent here, section 11347
requices thet, in transsctions approved under sections 11344-4¢¢
(see n, 3, ), the Commission 80 employee protective
condicions 04S¢ 48 protective of the interescs of employees
48 the terms imposed (defore the 4R Act) .* The ericical quescion
thus becomes the nature of the protective conditions approved ?y
the Commission before 1976 in trackage riynes and lease cases.’/

1/ we are not required Oy stacute to impose lavor protective
conditions on pooling arrangesencs, and, as previously tound, che
fecord does not demonstrate s need tor imposition here. Section
11347 mandaces labor protection on ctransactions approved under
seczions 11344 (referring to tne transactions unger 11343), 11348
and 11346. Pooling is govecnoca By section 113432,

2/ We have previously detecmined the appropriate level of lavor
protection for mergers ang consolidations in New + Supcas.
Those conditions ace $3ugnht Oy UTU necre. The protecetions under
New and s_ggmn_g 4ce tor che most part identical. The
pEINCIpa ference 18 cnat Neng does not contain the
equivalent of section ¢ of tne ﬂﬁ |r!0qulﬂne 90 days notice
PELOF o & coordination =~ sendoc NS requicres 20 days notice) or
section S of wpJA (no €o0raination could be effective uneil
carrier ang eaployees NaS resched an implenenting agreement).
BLEA, 67S .20 st 12%0.
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The court reviewed tne Risctory of job protective arrange: ents,
commencing with the 1936 wWIPA (675 £.2d at 1350-51), ana founc chat
the Commiseion nag customsrily imposed conditions ia lease anc
LEACRAQ0 Ca808 that aizfered from those imposed in sergers anc
consolidations. 679 f.2q at¢ 1251, The srineipal aifferences vere the
4bsence of che 90-day notice and the isplementing agreement
fequisesent (sections 4 end $ of WPA, n, 3 ) in cne conditions
isposed (n lesse and trackage rignts casef !i!!._/' The court found
that Congress did not intend °co alter vell-escadlisned Commigsstion
practice witn the requirement thae the Commission 8@ the lm
ﬁﬂ:"”' conditions in cracraye Fights cases.® (678 P.2d a¢

=56). Accordingly, ehe Coasission's decision,
‘reflect(ing) an accurate interpretation o ® 1976 amenamenc® (675
F.2d at 1256) vas sftirmed.

The court recognized that the protection it was o
represented the miniaus protection roquired by Section
particular lease transactions *msy thresten impacts
additional ‘protection® (1d.). The court noted that tn vas also
Commission’'s posicion, quounow (360 £.C.C. at 633):
does not preciude the consideration N particular cases of greater
levels ot + where the need therefore hes been
specifically estadblisned® (678 p,3d ag 1236, n. 19). The coure wente
on ¢o “entrust to the Commission® the task of determining when more
protection say be needed (675 P.20 ac 12%6). g

UTU contends that greater protection than .that ndrmally provided
in lease transactions is needed here. 8yt it fails co demonstrate
that there are any newv or special fectory present nere soquiring a
hignec level of procection. In fact, this case comes vithin each of
the reascas given Dy the Commission in the deecistion tor
feduced level of protection ian lease transae *®.y NOC gequiring
in suea cransactions “substantially sdvanced preconsummation notice

ummstion negotistions®) (360 1.C.C. ag €663). the
Commission found *little juscification® for these rnmctm where
“there sre po substantial Aunder of employees iikely to be adversely

affected by a trackage £ights or lease mmcun.’ There are
only five employees involved here., The Commission con nued,

“Typically, most of these transactions are not opposed by carriers or
Aesders of the shipping pudlic . .. .i/ 1&. There is neither cacrier

nor shipper opposition in this case. 80 statements confirm our
viev that the Mendocino conditions ave appropriate. hece.

4/ 1me coure's taceual £inding as to tne level of procection in
Pre=197¢ lease cases rolied in pacrt on the Commission's decision but
4180 on daca gathered Oy the pecitioning lador unions which supported
r.nofe-lulm'. version of relevant ladoe hiscory. 678 r.2d ac 1251,
n. .

{/ we 4130 observed that the delay of service improvesents uncil
AbOC negotiacions on potentislly uncelated matcers were concluded
would not be in the pudlic incecese (360 1.C.C. ac 663),
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UTU cohtends that the provisions of WPA should apply because neC
w88 & signatory of that agreesent, UTU's position is inconsiscent
wigh 4nd cthe history of lavor protection under the Interscate
Commerce Act since st least 1970 and 4rguabdbly such esariter.
have described, the % court atfirmed a Commission determination
that the appropriace labor conditions in trackage rights and lease
transactions not include the protaictions afforded Oy Sections ¢
and $ of WPA.%/ Not only did the coure determine that the casriecs
vere not bound Dy WIPA in those transactions, WPA vas 1ot even
considerea to be sacerisl to the determinacion of l”c’.run con=
ditions, other than as & significant hiscorical event,'/

we would De impermissidly overruling end our prior decisions
it ve were to nov impose WIPA sections 408 on all leasse ana
trackayge cights cases involving signacories of WIPA == in eftece, the
vast majority of such transactions. Such & resvig would also de
inconsistent vwith the extended pre-197¢ labor histery relied upon by
ve in and the court ta%‘ That history showved o
consisten ission policy (sccep Oy ladbor) of not giving WIPA
section 4 ‘s S protection in trackage rights and lesse lunuutou.!/
The absence of any sepsrate enforcesdle validit of the WPA
conditions has thus been an accoépted aspeet of 4 nunon’ under
the Interstate Commerce Act for a substantisl period of tine.?/

Neicther the Commission nor the courts have been called upon to
uucu;nx the reasons for the disappeacance of any sepaTste stature
tor wita.i0/

- ‘.

.,v

$/ The railrosds involved in » Baltimore and Ohio Rasirocad
ny and Surlington Northern, Inc., vere signatories (theough

predecessors in the latter case) of WIPA,

1/ wIPA vas veterved to es & *blusprint for ail sudsequent job
protection agreesents® Dy the court that upheld the Commission's
determinacion of the appropriate procective conditions for mergecrs.
v, s 609 P.24 03, 06 (24 Cir.
» that t zoly on WIPA in deciding tne

unl.-oc s:a' tion. That decermination was Dased on peier Commission

action (6 26 at 94), as in RLEA.

8 ia swnn ﬂ !.’E!; m;%e.' ve 336 r. Supp. 60
T‘.c.c. P an @ mtm. full mu;nol'n ot WPA
sections ¢ and $ had to De included in the Amcrak pretective

::nﬂuou. 336 7. Supp. ac 75=76. See BLEA, 675 P.2d ot 1256, n.

3/ an early commission case cited by UTU -3eaks of the *independent
natuce of rignes® given by WIPA. - - Cen
¢ 331 5.C.C. 181, o F98, we wvere tnece

ing o preemptive power ot Section S(11) (nov Section 11341),
nOt an issue here. Second, the sudbstance of the WIPA vas incocporated
in the conditions imposed (the so-called W conditions) .
Pinally, the sugyestion that WIPA had an in ependent stature requiring
9feater than normal protection vas not reflected in the future course
of lavos history and vwill not de followed today.

39/ A potentisl reason tor the courts' and the Commission's
consistent refussl to impose the higher scandacrd of WPA to lease and
teackeye rights transactions is the quescionadle applicadbility of WIPA
0 sueh cransactions. WIPA only cpguu to “coordinations,® a tern
detined in section 2(a) of WPA as Joine action by tve or mece
carriers wheredy they unify, consolidace, mecge or pool in whole or
POET in eheir sv:...te facilities , , ,°
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-

i # ¢ @ non ..Am- .
‘It mag. 00 thas, .48 stated in w.- "Rhe- corme of the Washingeon
Agreement vere in sudstance angd e ¢ id4°thelr entirecy among the
conditions impeses,® 33) £.C.C. 8¢ 169. It may Do oue %o the succes
of lapor victh Congress and the Coamission ia achieving a standasy
Fequired level of conaicions that, (n the wvords of the Second Cigete
in 1979, °can oe fairly chacacterized as significantly more peotective
of the interestcs of Failvay lapor them any Peeviously Luposed set
esployee proctective conditions.® 609 P.2d ac 91, Whatever the
reason, it 18 clear that all concecned pacties, Ranagemsent and
the Commission, have operaced uander the 880uRption that WIPA vas
SubDSuURed 1nto or ceplaced Oy the lader teective conditions

in Commission decisions. Tme (legislation thae

from pleatiful sdvice from coneerned parties) simply
teflected the exise lav « enasg employee
organisations soug :

ln--u: ounz.:l :.a-u:::u a o (1]

proceedings. . ¢ POrhaps celevent as ov

peactise, Va9 not an iacependent sousee of asy eaf

IS 48 manifest chae £088 in 1976 incended

cded lador e= pe iimiced by tae condicions
pertinens Csamissiocan mur. The cenditions oy the
Commission today mey contais ail or only seme of the WIPA conditions
(a8 here), dut the eond4 50 not invelid as ineluding
Lu: thas ¢il. Theretore, UTU's c0jection os ehip '"E is vicnoe
‘secit.

s v 0 3 fp' -_'..';p.- .

- )
We Should note that similer argumencs cbule oo on the basis
of the Rallvey Labos Act (RLA) for ex
that

category as the WPA eon
RLA sre ceflected.and
Commission,

~0
S o ChO Commission obeerved that seetion 6 of
RLA “wou y 805g0rs,” 12 it vore not for ethe
protestions of WIPA that were ossentislly incerporated ia the
Commission’s decisien. 331 2.C.C. 48 171, RLA thus hee ne

independent efgeet, vas the Commiseion’'s response to
8 Supreme Coust directlve . <3 788° A880¢ p

0 379 U.8. 199 (1964), % y pe of

tive condtcions inposed (a a certain serger. It say be noted

that the Court's concesn ves not vith the provisions of or WIPA
(excopt a8 reflected in the Commission’s order), but vieh the level of
eaployee testion decreed oy the Commission in its order. It s
that order, not ALA or WPA, that is to govesn enployee-management
telations ia commeccion vith the approved transaction.
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Such & cesule s essenzigl (¢ tzansactions spproved by us
4re not to D6 subjectec to ethe risk of fenconswmmsition as ¢
result of the inadilicy of eche parties co agree on nev collective
Sargaining agreements effecting cnanges in vork4
necessary to iLaplement those transactions. All o
protective conditions provide for compulsory dinding arditration
to arrive at implementing .Agreenents if the parties ace unadle to
940 80, 80 that approved transactions can ultimscely de
consummated. Under RLA, however, changes in vorking conditions
are genecally classified as major disputes vith the results that
thece is no requizesent of binding acbitration. gee *

X ¢ Vo o 459 P.20 226, 230 (Seh Cie. 72).
ANCe there 18 no sechanisia for insuring that the parties will
Arrive at sgreement, thece can De no assuzance that the approved

transaction vill ever de effected. Such a fesult ve Delieve is
unacceptadie and Lnconsistent with section 11341 of our act ana
of jection 7 of ::o‘m -n:cn pm:ou‘uu au:t.nuu avards
thereunder may not Lnessuc oxt 8h any of our powers under
the Incerstace Commecce Mt._r!/ s "

1% 1s ordereg
1. The petition of UTU ot revecation ang reconsidecation
is gented.

7+ This decision i» effective on the date of servige.

8y the Commission, Cheirman Tayloe, Vice Chairman Gradison,
Commissioners Sterrecet, Andre, Simmons, Lasdoly and, Scrente.

Commissioner Lamboley concurred. Chairmas T t
d14 not participate la the disposition of ﬁmm" -

James ¥, Bayne
Secrecary

11/ ror ehe samt resson ve feject the acgument that the
provision of our eonditions Fequicing that working conditions not
©¢ changed excep!. pursuant to Fenegotiated collective bargaining
agreements reinvigocates the RLA an? causes its provisions to
supercede the rechanisa foc tesolving disputes associated with
negotiating implementing agreements contained in che ladoe
protective conditions we ispose on approved transactions.

EMPLOYEES' EXHIBIT 18
PAGE 7




JAN-24-3662
ARBITRATION PROCEEDINGS

UNDER

NEW YORK DOCK LADOR PROTECTIVE
CONDITIONS (IMPOSED BY INTERSTATE
COMMERCE COMMISSION IN FINANCE
DOCKET NO. 29455 ((SuB NOS. 1-5))
AND RELATED PROCEEDINGS)

PARTIES TO DISPUTE: &ORFOLK & WESTERN RAILWAY
COMPANY AND
eILLINOIS TERMINAL RAILRCAD
COMPANY

AND :
!

émn‘zn TRANSPORTATION -umorr

AT e ey

APPEARANCES : FOR NORFOLK & WESTERN RAILWAY
J. D. Gerecaux

ILLINOIS TERMINAL RAILROQAD
J. W, Horan

UNITED TRANSPORTATION UNION
W. G.Mahoney

E. CuBester

C. L. Caldwell

R. S. Metz

CENERAL C!AMIRMAN, UTU-CET
wW. H. Pelton

ciee W EILEA Y
Te e At

Hultz
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DECISICH WD AWARD

STATCMENT OF FACTS:

The Interstate Cummerce Commission ap-
proved the co-ordination of cperations by the Norfolk and
western Railway Ccmpany (hereinafter for brevity referred
to as W), and Illinois Terminal Railruad Company (herein-
after referred to as IT) in its decision in Finance Docket
No. 29455 (Sub Nos. 1-5) and related proceedings, Scrvice
date June 22, 1981. Cond:itions for the protection of cme
ployees as set forth in New York Dock Ry.--Control--
orooklyn Castern District, 360 I.C.C. 60(1979) herein re-
forred to as "New York Dock Conditions” were imposed in
connection with this coordination of operations, and as
prequisites thereof.

Article 1, Section 4 of said New York
Dock Conditions requires that following such order of
coordination, the Carriers serve a nincty day notice of
the intended transaction; and pursuant to such order the
involved parties meet and attompt to negotiate an imple~
menting agreement undcr which the employees will work
upon consummation of the consolidation.

Accordingly, follouwing the I.C.C.
order and the imposition of tliec New York bock Conditious,
the Carriers served such required notice on the United
Transportation Union, represcntative of certain of 1its
employces as of July 29, 1981, notifyiny of Carriers'
intent to unify, coordinate, and/or consclidate their
respective operations on or aftecr November 1, 1981.

Pursuant to such notice, the particse
on five days during August, 1981, being Auqust 10, 13,
19, 20, and 21; and upon clcven days " n September, 1981,
being Scptumber 2, 3, 4, 14, 15, 16, @7/, 18, 28, 29 and
30: and on three days in October, 1981, being October 1,
2 and 18; and endeavored to rcach an 'mplunenting aqgree-
ment under which the employcees would work upon conhsumas
tion of the congolidaticn.

The partices, however, despite sucn
sustained meetings and cfforts, did not sueeeed in
reaching a complete implementing agrecment.  Many items
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however, were tentatively scttled. Upen such impasse Leing
recached, the Carriers advised the amployces that all propo-
cals made during the conferences, excef-t the original prcposal,
be considered withdrawn;:; and that the Carricrs would prcoceed
by invoking arbitration as provided for in Article 1, Section
4, of the New Yark Dock Cecnditions.

The arbitration oqiecement in this dispute
was thcreupen created. The undersiyned was named as Arbitra-
tor by the National Mediation Board. Oral arguments were
held in St. Louis, Missouri and the parties filed written
submissions and briefs.

SIINIORITY 1.IST

The first and most important issue, it
seems to the Arbitrator, is a decision as to the mcthod by
which the scniority rosters are to be combined.

It is the Carricr's proposal as it now
stands to dovetail by seniority datc and craft the active
employees of IT with the corresponding uctive employees on
the St. Louis Terminal. Therceafter the inactive (furloughed)
IT cmployees® names would be dovetailed by craft with the
inactive NW cmployees on St. Louis Terminal and the combincd
inactive group will then be placud on the bottom of the pre-
viously dovetailed active group of employeces; this procedure
to produce the new NW consolidated St. Louis Terminal Roster.

(This procedurc also contemplated pro-
visions under which certain cmployees may have their names
removed from the S$t:. Louis Terninal Rouster or in scme pos-
sible instances when qualified be placced on a different
roster ¢lscwhere).

The cmployees reject this method of
constructing a combinecd seniority list. The employees have
insisted throughout ncgctiations that the preferred and
fairest method is an "ordar ot sclectian” so=called wor+ing
list: or as the anployees ave Llso characterized 1t, 20
"order of equity" :in the actual assignments remaining -gon
consolidatiun. The cmployces, thercfore, repudiate and
oppose the method of Jovetailing the list as proposed Ly
Carricrs.
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LEVERLTT LDWARDS
2704 SCOTT AVENUE

FORT WORTI, TEXAS 76103
$31.2345 « $36.1225 February 11, 198

Mr. Martin M. Lucente
sidely & Austin

One First National Ploza
Chicago, Illinois 60603

Dear Mr. Lucente: .
; e il

Following the issuance of the Decision and Award in the captioned ar
bitration proceeding, the Arbitrator has rcviewed its contents and
wishes to clarify, for the benefit of the parties, the purpose and
intent of the Award. :

Throughout thc Decision and Award this Arbitrator emphasized hxs\
opinion and belief that the differences between the parties remainin
after the removal by the Decision and Award of the primary obstacles
of seniority and jurisdiction could be resolved by negotiation be- '
tween the parties. The Arbitrator remains firmly convinced of the
soundness of that view.

It was for that reason that the Arbitrator referred back to the
parties for further negotiations those portions of the dispute not
resolved by arbitration. :

The Arbitrator retained jurisdiction "to resolve by further or suppl
mental Arbitration Award or Awards any deadlocks that may rcmain”
after furthar negotiations. In the light of the holding in the
Decision, the retention of that jurisdiction was, of course, limitec
to any changes in the schedule agreements which the parties upon
further negotiation would mutually agree to submit to him for

arbitral resolution.
Sincerdly yoursﬁg
Asosrer e

c.c. lighsaw & Mahoney, P.C. Mr. C. L. Caldwell
1050 Seventcenth St., N.W. Vice President, U1U
Suite 210 6809 Stonington Road, N.E.

washington, DC 20036 Roanoke, Virginia 24019

Mr. R. D. Kidwell J. W. Horan

System Director Labor rfeclations Manager-Labor Rclaciuii
Labor Relations Department Illinois Terminal RR Co.
Norfolk & Western Railroad 710 North Tucker Blvd.
Roanoke, Virginia 24042 St. Louis, Missouri 63177
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February 9, 1982

Mr. Leverett Edwards
2704 Scott Avenue
Fort Worth, Texas 76luJ3

Re: UTU and NsW/IT (New York Dock §4 Arbitration)

Dear Mr. Edwards:

We have received Mr. Mahoney's letter of February 5,
1982, to you and we wish to make a few comments on it.

First, we were most surprised to read Mr. Mahoney's

interpretation of your award as "inconsistent.” We understand
that you held that the blanket imposition on former Illinois
Terminal employees of the entire NW-Wabash agreement was beyond
your jurisdiction based upon the evidence presented. You left
your door open, however, for the resolution of subsequent dead-
locks between the parties over specific matteirs which might be
necessary for the Illinois Terminal coordination. You did not
hold, we do not think, that the parties would have to negotiate
an entirely new arbitration agrcement in order to rcsolve those
deadlocks. If this were the case, the union could frustrate
the coordination by simply refusing to arbitrate certain issues.

Moreover, as Mr. Mahoney concedes, neither you nor
Mr. Sickles held that changes in agreements could ncver be made
in Section 4 arbitration.

The fact is that the parties have becen ncgotiating

productively and all but a few of the substantive tcras of the
Illinois Terminal coordination have been agreecd to.

Very }ggly youns,
‘Moz -Fer—

Martin M. Lucente
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ltr. Leverett Edwards
2704 Scott Avenue
Fort Vorth, Texas 76103

Re: UTU and N&W/IT (New York Dock §4 Arbitration).

Dear Mr., Edwards:

vour decision in the above-designated case involving the
issue of an arbitrator's authority to eliminate or modify
cehedule rules under Section 4 of the New York Dock II conditions
and the decisions of Messrs. Sickles and zZumas on the same issue
are concistent, Each holds that an arbitrator has no
juricdiction under Section 4 to do so. Your decision coes staie
that you do not hold that under no circumstances could such
jurindiction be present but that no such circumstances are
present in this case.

In your Award, however, after stressing your conviction tink
further negotiations could resolve the remaining unresolved
issues involving the modification of schedule rules, you rctain
jurisdiction "to resolve by further or supplemental Arbitcation
Avard or Awards any deadlocks that may remain® following thosc
further negotiations. At first reading, the Award seems <O
conflict with the Decision which concludes that no such
jurisdiction exists.

The Decicion and Award would be completely consistent, ol
course, if the retention of jurisdiction was intended to be
limited to the arbitration of changes in the schedule agrcements
which the parties after further negotiations mutually 2gree to

submit to you.

1t would be most appreocisted if you would clarify your
Decicion and Awerd in thic '~-pect.
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Thank you for your courtesy and consideration_in this
matter.

Mr. R. D. Kidwell

System Director Labor Relations
Labor Relations Department
Norfolk & Western Railroad
Roanoke, Virginia 24042

Mr. C. L. Caldwell

Vice President, UTU

6809 Stonington Road, N.E.
Roanoke, Virginia 24019

M. M. Lucente, Esq.
Sidely & Austin

Cne First Mational Plaza
Chicago, Illinois 60603

J. W. Horan

Manager-Labor Relations
11linois Terminal RR Co.
710 North Tucker Blvd.

st. Louis, Missouri 63177
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The Carriers argue in support of their
proposal that:

a. 1t includes all the provisions
necessary to fully comply with the pro-
visions and obligations imposed and
contained within Article 1, Section 4
of the New York Dock Conditions:

b. It is equitable, and fulfills
the criteria necessary to implement the
consolidaticn of fircmen, hostlers, con-
ductors and trainmen :n the Carrier's
operations of Lhe consolidation; and that

c. 1t carries out the intent of the
Interstate Commerce Comnission order which
authoriz¢ i Norfolk and Western's purchese
of the 1lllinois Terminal.

Other factors which Carriers assert aore
that their proposal has been proven by experience; that Car-
riers' proposed method of dovetailing "is fair and equitable
and the casiest method to administer, thus eliminating a lot
of confusion as well as ill will among the involved employces.”

Discussion. The Arbitrator has given
careful consideration to the arguments and submissions of
both Carriers and Employees with reference to the method of
arriving at a seniority list that would be fair and equit-
able, so far as is possible, to ecveryone concerned. NO
question of the Arbitrator's authority Lo rule on this par-
ticular point has been raiscd in these pioceedings, and the
Arbitrator rules full jurisdiction cxists to proceed to make
a deteimination that will put this particular issue to ccest
and may have some impact upon the solution of any remain:ng
issue or issues.

WADASH AGRLEEMENT

The Carriers in theiv proposals cur:ing
the period mentioned made a furtiher primary progposal -hich
was not resolved by the reguircd negotiations and which
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substantially contributed to the breaking off of such coafer-
ences. This was the Carricrs' proposal to place all cmployces
under the provisions of the wWabash schedule agreements upon
final consunmation of the consolidation. The Carriers make
substantially the following argument:

The St. Louis Terminal area is where the
greatest impact of this transaction will fall.
The NW already has a consolidated St. Louis Ter-
minal, having taken control of the former Wabash
Railroad and the former Nickel Plate Road on
October 16, 1964. As a result of that transac-
tion MW already has one group of cmployces
working under the former Wabash schedule agree-
ment and another group working under the former
Nickel Plate agreement on the St. Louis Terminal.

The Carricrs further allege that the
problems such an arrangement, couplad with other arrangcments
throughout the merged NW chain, led to the Carriers’ proposal
to place all employces under the MW (formerly Wabash) schedule
agrcement and dovetailing the scniority rosters as explained

during that portion of the negotiations.

The Carriers c¢xplain that the problaens of
maintaining separate schedule ayrcoments are numerous. The
carriers further allege,

Wwhile the basic provisions of most
agreements arc alike, the ditferences in many
of the “secondary rules” jresent severe prob-
lems such as rules governing investigation
and discipline, calling cmployeecs for work,
arbitraries, and speciul allowances. Such a
situation would be extremely burdensrome and
wasteful to administer. Where NW has had to
apply two or more agrcements to the same work
forces at othcr places in its system, serioud
problems have arisen.

Discussion. Much of the argument and discus=
sion of the Wabash agrecement revolved about the jurisdiction
or power of the Arbitrytor to 1imposc all or part of a ncgotiated
schedule agreement upon part of a membership foreign to that
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agreement, that being the C-rriers’ proposal to place all
employees herceby affected under the so-called Wabach agree-
ment.

There 1s na doubt the product of that
“transaction,” (if it can be called that), might initially
result in a better working or more convenient agreement for
the Carriers, and might cven have benefits for the employee
group involved, but there is very substantial doubt of the
Arbitrator's jurisdiction to deliver such a package.

-

There are decisions both ways on that
issue and the Arbitrator cannot say that there is no author-
ity to revise or rearrange some provisions of a working
agreement in some cases if clearly specified and required,
(as is not in this case), in the order of the lnterstate
Commerce Commission or a superior body.

This, however, is not one of those situ-
ations. What the Carriers arc asking here goes much too far.
It involves the entire destruction of part of one negotiated
working agreement. The answer here is further negotiations.

b The Arbitrator is of the opinion, from

the record, that negotiations for a ncw and proper imple-
menting agreement have not bcen carricd out to the extent
required tor success. The Arbitrator is of the further
opinion that such negotiations, if resumed, may result in 2
full and complete resolution by agrecment of all issues, both
major and minor, necessary to secure a complete implementing
agrecment, satisfactory and fair to all.

No good cause or necessity has been chown
for arbitrarily applying and imposing the Wabash agrecment
upon a group of employecs who had no hand or participation in
negotiating the Wabash agrecment.

AWARD

Seni~ritv List. 1n consideration of all
the foregoing, the Arbitrator therefore hereby sustains the
Carriers' proposal as to the method to be used in integracting
and compiling the new scniority list as sct forth and discus-
sed previously herein.
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AWARD
Wabash Acrcement. ‘fhe Arbitrator hereby

denics the Carriers' request to place all of the employees
under the Wabash Agreemcnt and refers that portion of the
dispute to the parties for further negotiations as hereinafter

preovided.

IT IS FURTHER ORDERED AND AWARDED that in
addition to any protection bencfits which may be awarded or
confirmed above, all eligible omployecs affected by this Award
shall be and are hereby awarded protective benefits not less
in any event than those conferred by the washington Job Protec-
tion Agreccment; and/or of those specifically conferred or
confimned by the Interstate Commerce Commission in its order
or orders (including New York Dock conditions, Article 1,
Section 4) permitting this consolidation.

The Arbitration Awards on the Seniority
List and the Wabash Agreement have removed important road
blocks. The remaining issues in such arbitration concern the
schedule :.les and that portion of the total dispute rumains
Qpen in t..s arbitration.

The partics have tcntatively agreed upon
some various sections of an Implementing Agreement including
certain day-to-day operating rules. It is believed that with
the rulings on the Seniority List and the Wabash Agreecment
now accamplished, that additional ecffort by the parties will
result. in final and complete disposition of all issues.

The Arbitrator now therefore returns that
remaining portion of the dispute to the parties, reserving
arbitral jurisdiction to resolve by further or supplemental
Arbitration Award or Awards, any deadlocks that may remain
following the expiration of twenty (20) days from date of
this document.

Dated at Fort Worth, Texaz/this Q-j day OfQii2£4;x=Lu;;__: 1987L.
(¢
Brn Llinws o

Leverett ZJwards, Aihatrator
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ARBITRATION '™DTN SECTION A
NEW YOIh DOCH T4, ~rLaDIN IIX

In the matter of

NORFOLK AND WESTERN RAILWAY CCMPANY
ILLINOIS TERMINAL RAILROAD COMPANY

and
ICC FINANCE DOCKET 29455
RAILROAD YARDMASTERS OF AMERICA

and

es S8 o8 ss s 00 08 o0 es ss se oo

UNITED TRANSPORTATION UNION

DECISION AND AWARD

JOSEPH A. SICKLES, ARBITRATOR

APPEARANCES:

For Norfolk & Western: J. D. Gereaux
: R. J. Cooney
Sidley and Austin
Briefs)

For Illinois Terminal Railroad
Company: ¢ Je. W. Horan

" For Railroad Yardmasters of
America: T. W. Goodell

For United Transportation Union: W. G. Mahoney
E. DuBester

C. L. Calcwell
R. S. Metz
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STATEMENT OF THZ CASE

On October 2, 1981, the undersigned Arbitrator was
nominated by the National Medintion Board as a Neutral
Referee in a dispute between the Norfolk and Western Rail-
way Company, the Illinois Terminal Railroad Company, the
United Transportation Union and <he Railroad Yardmasters
of America. The dispute concerned the process for the
selection of yardmaster forces fellowing the acquisition
of the Illinois Terminal by the YNorfolk and Western.

A hearing on the matter was held on October 20, 1981,
in St. Louis, Missouri. All parties were represented at
the hearing, and were given an opportunity to present argu-
ments and offer written documents into evidence. Following
the hearing, the partizs submitted Post-hearing Submissions
on November 9, 1981, and Rebuttal Submissions on November
18, 1981. : :

BACKGROUND

The Parties to the Dispute 5

The Illinois Teérminal Railroad Company (the IT) has
operated a system principally ccnnecting St. Louis, Missouri
with Springfield, Decatur and Champaign, Illinois. IT Yard-
masters are represented by the Tnited Transportation Union

. (UTU) and have worked under an IT/UTU Collective Bargaining
Agreement. '

The Norfolk and Vestern Railway Company (N&W) operates
.in Missouri and Iilinois, as well as a riumber of other states.
The Railroad Yardmasters of America (RYA) represents Yard-
masters on the N&W under a June, 1971 Schedule Agreement.

It appears, from the Submissions of the partics, that
- there are three or four Yardmastcr positions at the IT

Mckinley Terminal, filled from a nine-man roster; there is
one Yardmaster position at IT Cecatur, filled firom a seven-
man roster. The N&W Ruther Yard has four Yardmastecr jobs,
and the N&W Decatur has about elcven Yardmaster jobs. It
appears that about twenty N&W employees have qualified as
Yardmasters at the St. Louis Terminal; the number of N&W Yard-
masters in the N&W Decatur Seniority District was not submitted

ICC Finnncé Docket 29455 (SubL-los. 1-5)

In December, 1980, the N&¥ and the IT filed an applica-
tion with the Interstate Commerce Commission (ICC) seeking
authority for the N&W to purchase the principal assets of
the IT. The plan which was susmitted to the ICC called for
the dissolution of IT as a corporate entity and for the NS&W
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to operate the acquired IT lines as a single carrier.

The purpose of the acquisition was to consolidate the
carricrs' several redundant facilities and operations

into one systecm. As the ICC noted, the N&W already served
the IT's principal market and all IT terminal points, ex-=
cept one, connected with the N&W.

At the time the application was filed with the ICC,
the carricrs supplied a description of the anticipatcd post-
acquisition operations of the N&W. Although the proposed
plan covered many aspects of the carriers' operations, only
the following have relevance to this proceedinsg. First,
the carriers' proposed plan called for closing the IT's
McKinley Yard in Madison, Il1linois (a point just east of St.
Louis, Missouri), and IT's Decatur Yard in Decatur, Illinois.
According to the proposed plan, the work of the McKinley
Yard would be picked up by the N&W's Luther Yard in St. Louis
and the IT's A. O. Smith, Granite City and Federal Yards in
T1linois. The IT Decatur Yard work was to be shifted to the
N&W Decatur Terminal 1l/.

On June 19, 1981, the. ICC approved the carriers' appli-
cation, '"'subject to the conditions for the protection of
employees stated in New York Dock Rv.-Control - Brooklwm
Eastern Dist., 360 I.C.C. 60 (1979). 1he order vwas made
effective 30 days from the date of service, and the authority
granted was not to be exercised prior to that date.

_New York Dock II Conditions

The ICC's imposition of employece protective conditions
_flows from the long-standing Congressional mandate to provide
labor protective conditions in transactions following an ICC
approved merger, acquisition, abandonment, etc. 49 U.Ss.C.
Sec. 11347. The 1979 Order of the New York Nock Rv.-Control =
Brooklvn Eastern NDist., sct forth the most reccnt protcctions
.7to be afforded employees under the statute in the absence of
a voluntarily negotiated agreement." ICC Finance Docket No.
29455, at p. 8, Appendix III of the New York Dock II Opinion,
contains both the substantive protections to be provided to
employees, Aas well as the procedural mechanisms for the

177 The plan anticipated that one yard crew formerly origi-
nating at McKinley would originate at Luther and the other
three crews at teKinlecy would be reclecated at federal; the
IT yard crew at the :T Decatur Terminal would cperate out
of the NW Decatur Teimiral. At the time of the hearing,
however, it was nut zlcor whether any IT positions would
be relocated and continued. Indeced, subsequent to the
July 29, 1981 notification, the N&W abolished two N&W posi-
tions at Decatur.
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resolution of disputes arising from the carriers' changes
in operations, facilitics, scrvices and equipment.

The Partics' Necotiations Cver the Transaction

As discussed above, v&W and IT planned to close the

IT McKinley Yard and IT Decatur Yard upon the ICC's approval
of the acquisition. Decause this action was one which would
rasult in the dismissal or displacement of ecmployees, OF
could result in the rearrangement of forces, the carriers
were required, under Section 4, Article 4 of the New York
Dock Conditions, ) he unions with 90 days' notice
of the intended i ¢he opportunity to negotiate
an acceptabl £ forces. Specifi-

cally, Section 4,

wh, Notice and Agreement or Decision - (a) Each

Railroad contemplating a transaction which is sub-
ject to these conditions and may cause the dis-
missal or displacement of any employees, OF rear-

. rangement of forces, chall give at least ninety (90)
days written notice of such intended t-~ansaction by
posting a notice on bulletin boards convenient to
the interested employees. Such notice shall contain
a full and adequate statement of the proposed changes
to be affected by such transaction, including an
estimate of the number of employees of each class
affected by the intended changes. Prior to consumma<
tion the parties shall negotiate in the following
manner.

Within five (5) days from the date of receipt
of notice, at the request of either the railroad or
rcproscntativcs of such interested employees, a place
shall be selected to hold negotiations for the pur-
pose of reaching agreement with respect to application
of the terms and condxtions_of.this appendix, and
these negotiations z=hhall commence immediately there=
after and contihue cor at least thirty (30) days.
Each transaction or rearrangement of forces, shall
provide for the selection of forces from all cmployees
involved on a basis accepted as appropriate for appli-
cation in the particular case and any assignment of
employees made necessary DYy the transaction shall be
‘made on the vasis of on agrcement or decision under
this section 4. If at the ecnd of thirty (30) cays
there is a failure 2 a3rece, cither party t° the dis-
pute may submit 1t for adjzgtment in accordance with
the following procedures:

(selcction procedures)
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(b) No change in cpcrations, services,
facilities or cguipment shall occur until after
an agreement is rcached or the decision of a
refcree has been rcndercd.”

Pursuant to the provisions of Section 4, the carriers
posted the following notices on July 29, 1981, at both of
the yards in Decatur, Illinois:

"Notice is hereby given, pursuant to Article 1,
Section 4(a), of the New York Dock II conditions,
of the Carriers' intention to unify, coordinate
and/or consolidate their respective operations

on or after November 1, 1681, in order to effec-
tuate the transaction authorized in Interstate
Commerce Commission Finance Docket No. 29455 (Sub-
Nos. 1-5).

Statement of Proposed Chances:

As a result of the Carrier's exercise of the above-
described authority, it is intended to unify, co-
ordinate and/or consolidate, in whole or in part,
facilities used and operations and services presently
performed separately by Illinois Terminal Railroad
Company and Norfolk and Western Railway Company.

It is intended that the seniority dates of all
addressee yardmasters will, on the effective date
of the unification, coordination and/or consolida-
tion, be integrated into an appropriate single
seniority roster, and that such employees will be
employees of NW and will be available to perform
service on a coordinated basis subject to currently
applicable NW agreements.

Negotiations with cmployee representatives for the
purpose of reaching an agreement on these changes
will commence in the near future.

It is anticipated that one (1) yardmaster will be
affected by the intended changes."
Similar notices were postcd at the McKinley and St. Louis
Yards. In cach of those noticcs the carriers statcd rhat,
"It ie anticipated that four (4) yardmasters will Le alfccted
by t+he intended changes.'

By letters of the saome date, the carriers served *the
notices on the General Chair~an of UTU and RYA. The lotters
proposed meeting dates in order to negotiate an agrcemont
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"with respect to application of New York Dock II condi-
tions to the yard closings.” A meeting between the
carriers and the RYA was held on August 11, and a mecet-

ing with UTU was held the 7ollowing day. At both of these
meetings, the carriers prescnted a proposed Implecmenting
Agrecement. The principal provisions of the proposed agree-
ment were:

1) To dovetail IT Yardmasters holding regular
positions at MeKinley Yard into the N&W St.
Louis seniority district roster on the basis
of their IT seniority date;

2) to place unassigned Yardmasters below employees
holding regular positions with their relative
ranking based on their former seniority dates;

3) to dovetail IT Yardmasters at Decatur into the
N&W Decatur seniority district roster in the same
fashion; and

4) to terminate the provisions of the IT/UTU Agree-
ment and place all employees under the 1971
Schedule Agreement between N&W and RYA.

Neither union supported the carriers' proposal. Further,
neither union proposed a position which was acceptable to the
other. A meeting was held on September 3, 1981, but again,

. no agreement was reached. On September 22, 1981, the carriers
wrote to both unions. The letter restated the carricrs' posi-
tion and described the unions' positions as the carriers per-
ceived them. In conclusion, the carriers stated that they
had no alternative but to invoke arbitration under Section &
of the New York Dock II Conditions. As indicated above, the
arbitrator was appointed by the National Mediation Board on
October 2, 1981, and the parties argued the merits of their
respective positions berfore +his Arbitrator on October 20,

1981.

CONTENTICNS OF THE PARTIES

All parties agree that the carriers' plan to close two
IT Terminals constitutes a "transaction' within the meaning
of Section 1(a), Article 1 of the New York Dock Concitions 17
Thus, there is no questicn that the results of the trunsaction

2/ "Transaviicn' iz 2-fined as '"any action taken jursuant to
authorizations of (:the) Commission on which (the lew York
Dock) provisions have bcen imposed. Whether the carricrs’
plan to climinate the IT contract is also a transacticn
is an issue discussed, infra, at Pages 15-16.
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must be in accordance with, and recached pursuant to, the
remaining provisions of the New York Nock Conditions., Other
than this arca of agreement, the partics have argued sharply
conflicting positions. In particular, the parties disagrce
as to what would constitute an appropriate selection of
forces and what schedule agreement should cover the former
IT Yardmastews who remain employed after the closing of the
Decatur and McKinley Terminals.

The Position of the UTU

The UTU (representing the Yardmasters at the IT Termi-
nals) objects to the Implementing Agreement proposed by the
carriers in August, 1981. The UTU objects both to the method
proposed for the consolidation of the N&W and IT seniority
rosters and to the carriers' proposal to terminate all pro-
visions of the UTU/ IT Collective Bargaining Agreement. -

a. Seniority Roster

The UTU, like the carriers, seeks the consolidation of
the UTU and N&W Yardmasters rosters. Rather than dovetail-
ing by seniority dates, however, the UTU believes the fairest
and most equitable solution would be to consolidate under a
"work equity" principle. Work in the terminals would be
allocated between N&W and IT employees based on the percen-—
tage of work each group contributed to the whole prior to the
coordination }/. As precedent for this proposal, the UTU
-suggests the 1972 Agreement of the N&W and UTU covering the
NKP and Wabash cmployees at St. Louis.

b. The UTU-IT Collective Bargaining Acreement

The UTU argues that the result of this proceeding should
not be (indeed, cannot be) a termination of the UTU-IT Col-
lective Bargaining Agreement. As support for this position,
the UTU cites Section 2, Article 1 of the New York Dock Con-
ditions:

"2, The rates of pay, rules, working conditions

and all collective bargaining and other rights,
privileges -and benefits (including continuation

"of pension rights and benefits) of the railroad's
employees under applicable laws and/or existing
collective bargaining agrcements or otherwvise

shall be.prescrved unless changed Ly future col-
lective bargaining agrcements or applicable statutes.”

Decause of the relative seniority youth of IT cmployees,
straight dovetailing by seniority date would place only
one IT cmployce in the top scven on the active roster at
St. Louis. Under the UTU proposal, three IT Yarcmasters
would rank in the top seven.
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This provision, it is argued, guarantces the continuation
of the substance of the UTU-1IT Collective Bargaining Agrece-
ment, cven after the IT has ccased to cxist as a separate
entity.

The Position of the RYA

The RYA, representing the Yardmasters employed by the
N&W, has also rejected the carriers' proposed Implementing
Agreement. The RYA's position 1s, in essence, as follows:

a) The carriers’ planned transaction does not call for
the elimination of any N&W positions and, therefore, N&W
Yardmasters cannot be adversely affected by the transaction.
when the IT positions at the terminals are abolished, the 1T
Yardmasters will become "dismissed" or ''displaced" employees
under Sections 5 and 6, Article 1 of the New York Dock Con-
ditions and should be treated accordingly.

b) . To place all IT Yardmasters on the N&W roster, under
any method, would violate the June 1, 1971 N&W-RYA Agreement,
since Article 4(a) of that agreement sets up a 42 day quali-
fying period before seniority is granted. Furthermore, RYA
claims that a roster consolidation would violate RYA's 1972
Implementing Agreement with N&W. That agreement provides
the exclusive method for placement on an N&W roster and does
not contemplate that placement of Yardmasters from other
carriers on the N&W roster. Since New York Dock Section 2,
Article 1, quoted above, guarantees the integrity of pre-
existing agreements, the RYA contends that any roster consoli-
dation would be inappropriate.

e) If, however, a roster consolidation is imposed pur-
suant to this proceeding, the RYA argues for a "top and
bottom" roster in which the two groups of Yardmasters are
given priority rights only on their former property. The
. RYA points out that the ''top and Lottom'" system was used in
the 1971 consolidation of the N&W/RYA Cleveland Terminal
Yardmasters and 1972 consolidation of the RYA St. Louis
Terminal Yardmasters 4/.

d) Finally, if IT Yardmasters are dovetailed into the
N&W roster, the RYA asiks that the Arbitrator give the same
benefits as those provided :n the Award in Conrail and Detroit

4/

-~ The RYA:rnotes that he _TU proposal for consolidation
would place IT Yarcdmasters ahead of N&W Yardmasters with
grcater Yardmaster ceniority and would displace active
N&W Yardmasters with IT cmployees who do not now hold
regular Yardmaster positions, but who are only carriecd
on the IT Yardmastcr roster.
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Terminal and RYA (New York Pocl: lLabor Conditions) (August

13, 1901). Specifically, the YA suggests that scverance
allowances be offered on a scniority basis to Yardmasters
at N&W, as well as IT. :

The Position of.the Carriers

The carriers seek an award adoption of the Implementing
Agreement proposed on August 11l and 12, 1980. They seek toth
a roster consolidation and the eclimination of the UTU-IT
Agreement. With respect to the consolidation of rosters, the
carriers contend that such action is necessary if the IT oper-
ations are to be fully integrated into the N&W network. The
carriers contend that of the methods proposed, theirs is the
most equitable since it will insure that the most senior
employees on both systems will remain in positions.

The carriers also assert that it is essential that all
Yardmasters on the consolidated roster work under a single
set of rules, the 1971 N&W-RYA Agreement. Indeed, the carriers
contend that it would be contrary to the purpose and intent
of the ICC Order authorizing N&W's purchase of IT if N&W was
not allowed to place the IT employees under the same rules as
the N&W employees 5/.

In response to both UTU's and RYA's argument that Section
2, Article 1 of the New York Dock expressly prohibits this,
the carriers have responded as follows: .

"The organizations now contend, however,
that section 2 of the New York Dock Conditions
precludes such changes in existing collectave
bargaining agreements. (Citation omitted).
The scction upon vwhich the organizations rely
is as follows:

2. The rates of pay, rules, working con-
ditions and all collective bargaining and other
rights, privileges and benefits (including con-
tinuation of pension rights and benefits) of the
railroad's employees under applicable laws and/or

. existing collective bargaining agreements or other-
wise shall be preserved unless changed by future
collective bargaining agreements or applicable
statutes.”

What the organizations ignore is the proviso

The carriers contend that the two sets of rulcs differ
in the basic pay rate, holiday and vacation pay, dis-
ciplinary procedurcs and seniority rules.
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that existing collective bargaining agrccments

may be changed "by future collective bargaining
agreements or applicable statutes.” It is clcar
that the arbitration proccss set forth in section
4 is an integral part of the collective bargaining
process contained thercin, resulting eventually

in an agreement voluntarily negotiated vetween the
parties or one prescribed by arbitration. The
fact that arbitration may be required does not,
however, deprive the ultimate product of its char-
acter as a collective bargaining agreement."

In support of the principle that an Arbitrator's Award
under Section 4 of New York Dock may change the provisions
of a collective bargaining agreement, the carriers rely on
the recent Awards in Conrail and Detroit Terminal Company
and RYA (New York Dock II Labor Protective Conditions,
Seidenberg, Arb. August 1981); New York Dock Railwayv and
Brooklvn Eastern District Terminal and Brotherhood of loco=-
motive Encineers (New York Dock II Labor Protective Con-
ditions, Quinn, Arb., December 1980); and Chesapneake and
Ohio Rv. Co. and Brotherhood of Locomotive Encineers and
UTU (Oregon Short Line II Labor Protective Conditions -
Abandonment of Cross Lake Ferry Service, Van Wart, Arb., May
1980). Moreover, the carriers rely extensively on authori-
ties in pre-New York Dock II cases for the proposition that
the ICC has the power under the Interstate Commerce Act to
. prescribe terms which are inconsistent with an earlier
collective bargaining agreement. Southern Co.-Control =
Central Ga. Railwav, 331 I.C.C. 151 (1967); Brotherhood of
Locomotive Encineers v. Chicaco & North Western Rv., 314
F.2d 424 (8th Cir. 1963).

NISCUSSION AND FINDINGS

The carriers seek the adoption of a consolidated roster
consisting of the N&W and IT employees with seniority as
Yardmasters. Those IT employees who are, as a 1result of
their placement on the roster, able to hold regular sositions
would work under the N&%W Schedule Agreement §/. The carriers
claim that this is the most cquitable plan and the cnly plan
which will permit an efficient integration of operations.
According to the carriers, an award to this effecct would be
the result of '"the collecctive bargaining process', and thus,
the benefits:-and working conditions of IT cmployees could
be changed without running afoul of Section 2 of the 'ew York

&/ Those IT employees cisplaced or dismissed as a rcsult
of the roster consolidation would, presumably, cxercise
certain seniority rights in other crafts or reccive pro=
tective benefits under “ew York Dock II based on the
earnings they received under the IT contract.
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Dock IT Conditions. In cssence, the carricrs' position
assumes that an arbitraticn proceeding under Section

of the New York Dock may taike the posture of an "intc¢rest
arbitration' proceeding :n which all terms and conditions
of employment may be decbated and determined. As the car-
riers point out, the award they seek would not only alter
the seniority ranking of IT employees, but would alter all
other aspects of the employment relationship, including
such things as the holiday pay they receive and the dis-
ciplinary procedures applied to them.

In considering the merite of the carriers' argument, I
have reviewed the history of .abor protective provisions, in
general, and the development of the New York Dock II Condi=-
tions, in particular ?7/. My conclusion is that Article 1,
Section 4 of the New York Dock II Conditions does not provide
an avenue for interest arbitration of all benefits and work-
ing conditions to the extent suggested by the carriers.

This view is derived from an anlysis of the language and
structure of Section 4, as well .s an analysis of the ICC
Order which approved N&W's acquisition of IT. TR g e

Section 4 is invoked when a railroad contemplates &
“transaction'; which term “s defined as '"any action taken
pursuant to authorizations of this Commission on which these
provisions have been imposed.'" What the Commission authorized
in Finance Order 29455 was the acquisition of IT Ly N&W with
all the attendant changes in operations, including the clos-
ing of the McKinley and Decatur Yards. In contrast to the
authorization for changes in operations, the Commission did
not authorize changes in working agreements. Indeed, to the
extent that the Commission involved itself with labor rela-

‘tions, it imposed labor protective conditions of New York
Dock II. Apart from this, it cannot be said that the Commis-
sion authorized the carricrs to take steps to alter woriiing
conditions in the abstract. Thus, in my view, the term

. "transaction" is limited to those actions proposed by a car-
rier to make the changes in operations authorized Ly the

1cC 8/.

2/7 This history is set Corth in New York Dock Rv.
609 F.2d 83 (2d Cir. 1979).

é/ I understand that =y view of the term 'transaction' dif-
fers from that expressed Ly the Arbitrator in !'~w York
Dock and Brooklsym Castern District Terminal. ‘everthe-
less, I cannot subscribe to the view tnat tie il intended
the word '"transacticn'' to encompass proposals for changes
in seniority rosters only in the absence of opcrational
changes.
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The only transaction that invoked Secction 4 in this
instance was the carriers' proposal to close the two
terminals. The arbitration clause in Section 4 must neces-
sarily be limited to labor disputes connected with the im-
plementation of that specific transaction. There is no
language in Section 4, or anywhere else, that suggests that
the scope of arbitration should extend beyond the trans-
action contemplated. Certainly, nothing suggests that the
scope of the Award may go so far beyond the particular
transaction involved to determine, as the carriers now ask,
such things as the rates of holiday pay to be provided to
all employees, or the particular disciplinary procedures
which should be followed.

. Furthermore, the importance of Section 2 in the New
York Dock II Conditions cannot be ignored. The carriers did
not articulate their interpretation of that section until
they submitted the Rebuttal Submission (see Page 9, et seq,
above). Prior to this argument, the carriers relied on other
authorities for the proposition that changes in collective
bargaining agreements may be made pursuant to an ICC Order.
In support of their contentions, the most precise authority
was found in Southern-Control - Central Georgia Railway,
supra; BLE v. C & NW Rv., supra, as well as two arbitration
awards under New York Dock Conditions: New York Dock Railway
and Brooklvn Eastern District Terminal, supra, and BLE and
Conrail and Detroit Terminal Co., supra.

With the passage of time and concepts, and in contem-
plation of the "transaction'" limitation mentioned above, I
question whether Central Georgia and BLE v. C & N Western
are as persuasive to the carriers' position as they urge.

To be sure, the Arbitrator in Conrail and Detroit Terminal

did eliminate a collective bargaining agreement. OJut, nothing
in the Award offered any insight into the Arbitrator's views
as to the extent of his authority to make such a ruling.

The Award in New York Dock and Brooklwvn Eastern District
Terminal is currently under District Court review in the
Eastern District of New York.

It may be that an Order which placed all employees under
one set of rules would be a logical step or result in a
smoother operation. But, even if the record convinced me of
-that, said circumstances would not confer jurisdiction where
none cxisted otherwise. ‘‘oreover, I have been asked here to
eliminate an entire collcctive bargaining agreement without
any actual evidence regarding the practical operaiion of
that agreement. Within the framework of the limited tine
available to us, such a step could hardly be considercd to
be a true extension of ''collective bargaining" and a valid
exercise of interest arbitration.
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In any cvent, I rejecct the carriers' invitation to
eliminate the UTU-IT Agrecment in toto, and hold thoat the
only alterations which arec proper are those necessary to
effecctuate the selection of forces 9/ -

Turning to the specific transaction involved, the
parties are required under Section 4 to negotiate or arbi-
trate the system for the selection of forces after the
closing of the two terminals. The consolidation of rosters
based on seniority is one manner of selection, but there is ---
some guestion as to whether that method is appropriate.
The UTU believes it to be inequitable since few of their
members have longevity as Yardnmasters and would be dismissed
or displaced by such an award. The RYA, on the other hand,
argues that its contract does not permit the entry of UTU
Yardmasters onto its roster and, further, that Section 2 of
New York Dock does not permit any changes in the operation
of the.seniority provisions of its contract, even through
the use of Section & procedures.

o

Just as the carriers read Section 4 too.broadly, RYA
reads it too narrowly. Section 4 speaks very specifically
to the efficacy of "an agreement or decision under this sec-
tion" covering the "assignment of employment made necessary
by the transaction.” This provision, it seems clear, gives
- an Arbitraior the authority to design a selection system
which may lead to deviations from the systems used prior to
the ICC Orcer. At the same time, the language of Section &
makes it clear that each system should be designed to fit
the facts of the particular case. This standard suggests
that the past practices of the parties should be taken into
account, but that solutions in other settings should not be
followed merely as a matter of course. Although the UTU and
RYA have submitted a number of implementing agcreements, none
involve the issues and problems encountered in this proceed-~
ing. Thus, the system fashioned in the Award below has not
followed either union's model, but represents the closest
approximation to an equitable solution under the circumstances

In view of the holding abtove, it is unnecessary to dc-
cide whether the Interstate Commerce Act gives the ICC
authority to supersede all provisions in collcctive
bargaining agrcements.
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AWARD

1. The names and seniority dates of Illinois Terminal
Yardmasters at McKinley Yard, Madison, Illinois, will he
integrated into the Norfolk and Western St. Louis consoli-
dated roster established Ly Implcmenting Agreement, July
18, 1972, between the Norfolk and Western Railway Company
(former Wabash Reilroad) and its cmployees represented by
the Railroad Yardmasters of America by first dovetailing
seniority of employees who held regular positions on June
22, 1981, with their seniority dates as shown on the re-~
spective rosters as of June 22, 1981. All other employces
shown on the rosters of the group involved will be listed
on the integrated rosters below employees who held regular
positions on June 22, 1981, with their relative ranking to
be determined on the basis of their former seniority dates,
but will have their seniority on the integrated rosters
dated June 22, 1981.

2. The names and seniority dates of Illinois Terminal
Yardmasters at Decatur, Illinois will be dovetailed into the
Norfolk and Western roster of Yardmasters at Decatur, Illi-
nois in the same manner set forth in Section 1. 5

3. The St. Louis Terminal Seniority District is expande
to include the Illinois Terminal McKinley Yard, Madison,
Illinois, and the Decatur, Illinois Seniority District is ex-
panded to include the Illinois Terminal Yard at Decatur, Illi

nois.

"4, The parties are directed to execute any agreement
necessary to implement this Award. Any agreement executed
by the parties pursuant to this Award will become effective
fifteen (15) days after the date of execution.

OSEPH A. SICKLE
Arpitrator

DECEMBER/30, 1981
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In The Matter of Arbitration
Zetween

YORFCOLK AND WESTERN RAILWAY CCMPANY

\0

and

" ILLINOIS TERMINAL RAILRCAD COMPANY

vs.

Finance Docket 23455

BROTEIZRHOOD OF LOCOMOTIVE ENGINZIERS
and

UNITED TRANSPORTATION UNION

N N N ) Nl Sl Nk P N i sl NP N i i il il St

OPINION AND AWARD

Backgtound

This is an arbitration proceeding pursuant to the provisions

of the New York Dock Labor Protective Conditions (under Article

I, Section 4), imposed by the Interstate Commerce Commission in

Finance Docket Number 2945S5.

Hearing was held at St. touis, Missouri on lMNovenber 11, 1981,

at which time oral argument =~as neard and exhibits offered and

made part of the record.

In addition to the submissions presented at the hearing,
the partics agreed to file sost-hearing submissions and resly
submissions.

UTU were received on Noverber 25, 1981, Because of an inccrrect
mailing address, the post-hearing submission of BLE was not

received until December 2, 1581. EMPLOYEES' EXHIBIT 19
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Carriers were .epresented by R. D. Kidweil, System
director Labor Relations and M. M. Lucente, Csq. The UTU was
represented by Vice Presidents C. L. Caldwell and H. G. Kenyen,

and W. G. Mahoney, Esq. The B was represented by Vice Pres-

ident E. E. Blakeslee.

Statement of the Case

On June 22, 1981, the Interstate Commerce Commission (ICC)
authorized the acquisition of the’Illinois Terminal Railroad
Company (IT) by the Norfolk & Western Railway Company (N & W).

The acquisition authorizaticn was conditioned upon the N & W's

agreement to accept the provisions of the New York Dock II (New

York Dock Railway-Control - Brooklyn Fastern District, 360 I. C. C.

60 (1979). i ot

Article I, Section 4 of the New York Dock Conditions require
that subsequent to Carriers' serving a 90 day notice of the intended’
transaction, the parties endeavor to negotiate an implementing

agreement under which the employees will work after the implemen-

tation of the consolidation.

On July 29, 1981, Carriers' served the required notice cn

the Brotherhood of Locomotive Engineers (BLE) and the United

!'IMI’L()YEES' EXHIBIT 19

Transportation Union (UTU) of their intent to "unify, coordinate
and/or c&%solid&tcfthci: resgective operations” on or after
November 1, 198l1. After serving the requi§ite notice, the carties
met on several occasions in an =2ffort to reach agreement under
which the employees would work upon implementation of the ccnsol-

idation. The parties were unable to reach agreement, and Carriercs

then advised the Organizations that all proposals made (except




Carriers' orig <. proposal) were withd. ...; and that

Carriers were invoking arbitraticn pursuant to Article I, Secticn

4 of the New'York Dock €onditions.

The pertinent portions of the July 29, 1981 Notice by Carriers

read:

“As a result of the Carriers' excercise of the
above~described authority, it is intended to
unify, coordinate and/or consolidate facilities
used and operations and services presently
performed separately by Illinois Terminal Rail-
road Company and Norfolk & Western Railway
Company.

It is intended that all train and engine service
employees reoresented by the Brotherhood of
Locomotive Engineers or the United Transportaticn
Union will, on the effective date of the unifica-
tion, coordination and/or consolidation, be in-
tegrated into an appropriate single seniority
roster and that such employees will be employees
of NW and will be available to perform service

on a coordinated basis subject to currently
applicable WW (former Wabash) agreements."

"Carrier's initial Implementing Agreement-dated August
31, 1981, was a proposal involving BLE only, and excluded UTO.

That Agreement read in pertinent part:

"Article I

Section ;

(a) Except as provided as in (b) below, the nazes
and seniority dates of the active IT engineers (all
who are working as engineer or hostler either ex:ra
or regular or those wno stand to work as such on the
effective date of this Agreement) will be dovetailed
with the active NW engineers (all who are working as
engineer;, fireman or hostler either extra or recular
or those who stand to work as such on the effective
date of this Agreement) on St. Louis Tarmiral.
Thereafter, the inac:ive (not working or do not s~and
to work as engineer, {ireman or hostler) IT engineers
names will be dovetailed with the inactive NW engineers
on St. Louis Terminal and the combined inactive group
‘will then be placed cn the bottom of the previously
dovetailed active group of engineers. This will ccn-
stitute the new NW consolidated St. Louis Terminal
Roster.
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(b) IT engineers electing not to have their names
and seniority dates covetailed into the St. Louis
Terminal Roster will advis2 the Carrier within ten
(10) days of the effective date of this Agreement
of the NW's Decatur Divisizn road or yard roster,
excluding roster of Forres: District and Hannible-
Quincy Yards, on which they elect to have their
names and seniority dates dovetailed, and their
names will be removed from said St. Louis Terminal

Roster.

Article II - Schedule Agreement

Upon implementation of this Agreement, all engineers
in the consolidated seniority districts will be
subject to the applicable Schedule Agreement in
effect on the former Wabash, except as specifically

provided herein.

Article XIV

This Agreement, while bearing tiie signaturec of the
United Transportation Unica Geaeral Chairman vho
formerly represented engineers on the [Jiunsr IL'vois
Terminal Railroad Company is lheresz.cerr recngnizea

as an agreement between Nozfo .. and Western Railway
Company and Brotherhood of Jucomotive Enginsers only."

In summary, Carriers' proboscd Implerienting Agreenient would:

(1) Dovetail the seaiority of employees on a =-wo-
tiered basis (activs with active., inactive wit

inactive)

(2) Place the IT employees under Lo~ ~ Z 7 {wabash)
schedule agreemeat, and

(i’ Transfer tne representation of the IT employezs
from UTU to BLE. 1 /

1 / Carriers reject che tnhi:zd contsation, asserting +that the
Board is not being asked to alter representation richts. Carriers
state: "The Illinois Terminal engineers represented by UTU ccn-
stitute a minority of the employees of the craft of engineers in the
post-consolidation NW system. As such, UTU must apply for cercific:
to represent engineers of the ccnsclicdated NW system, -2garcless of

which agreements remain in eifect.”




Issues To Be Resolved

The parties are in agreement that there are two essential

issues to be resolved in this dispute:

1, Does this Board have the authority under New
York Dock Conditions to change the provisions of
existing collective bargaining agreements, i.e.

the authority to terminate the IT - UTU agreement
and remove the IT engineers from UTU's jurisdiction.

2. Is the Carriers' proposal to dovetail seniority
rosters (active with active and furloughed with fur-
loughed) a fair and equitable method of combining
the ¥ &§ W = IT work of locomotive engineers.

Position of the Carriers

Ca::ic:g argue £hat the consolidation proposal, particularly
the provision for the placeénnt of all empléy;cc under cne N & W
schedule agreement, is the only proposal that will effectively
achieve the purpose and intent of the ICC order. Otherwise,
Carriers argue, N & W will have to live in?cfinitcly with two
separate and distinct work forces -- "One still.operating under

N & W rosters and rules and one still dependent on IT's rosters

and rules even though IT and its operations have disappeared.”

e
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Carriers argue that the arbitrator's authoritv under

Section 4 of the New York Dock Conditions includes. the tower to

change the provisions of existing collective bargaining agreements.

Carriers assert that the arbitrator's authority is consistent with

the ptincipal enunciated by “he ICC in Southern Railway - Control=-

Central of Georgia, 331 ICC 1565: "That the very purpose of the

first and landmark set of merger protection conditions - the Washingt
Job Protection Agreezent (WJPA) - was to provide a basis for

'superseding’ existing agreements in order 'to avoid... the pro-




nibitions against t.ansfering work from one .ailroad to another
contained in collective bargaining agreements ... ' While

Carriers agree that the ICC in Southern Railwav-Control that

agreements were not automatically cancelled by a merger order,
they argue that the ICC "prescribed Sections 4 and 5 of the
Washington Job'Protection Agreement as conditions of the merger
in order to provide a mechanism by which agreements could be
changed, " and that Sect;ons 4 and 5 (which formed the basis

for Section 4 of the New York Dock Conditions) ':eguired Carriers

and labor organizations to negotiate over 'each plan of coordination
which results in the rearrangement of forces' "and that in the
event that the parties failed to agree, both Section 5 of the
washington Job Protection Agreement and 50céion 4 of New York

Dock, a 'superseding process' through arbitration 7

Carriers refer to the New York Dock decision 2 / (Which
expressly refers to the consolidation of scyiority rosteés as
a change that is subject to its procedures), and quotes the
Commission's statement that "any future related action taken
pursuant to an approval (i.e., consolidation of rosters as a
_result of the control) will require full and literal ccmpliance
with the conditions,” and urge that "where seniority rosters and
work are consolidated, it necessarily follows that rules nust
be consolidated and made unifcrm as well. the:wise,.the

absurd situation of employees ~orking at the same time on the

same crew under a different s2¢t of work rules would result:.”

~32/ New York Dock Railwav-Contzol-3rooklyn £.D.T..360 ICC 60 (1979)
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(Underscoring proviued.)

Carriers reject the Organi:zaczions' contention that Secticn

2 of the New York Dock Conditions does not allow changes in

agreements through the arbitraticn process. Section 2 reads:

*The rates of pay, rules, working conditions and
all collective bargaining and other rights, priv-
leges and benefits (including continuation of
pension rights and benefits) of the railroad's
employees under applicable laws and/or existing
collective bargaining agreements or otherwise
shall be preserved unless changed by future
collective bargaining agreements or applicable
statutes."”

Carriers argue that the arbitration process set forth in
Section 4 is an integral part of the collective bargaining process
that results eventually in an agreement voluntarily-negotiated
between the parties or an ag:eimcne prescribed by arbitration.
Even though arbitration might be required, this does not change
the character of the ultimate product, namely, a collective
bargaining agreement; thus meeting the requirements of Section 2
of the New York Dock Conditions with respect to the procedures
for changing existing collective bargaining agreements. In
support of their argument, Carriers rely on the Saidenberg Award

involving the Yardmasters, Conrail and the Detroit Terminal

EMPLOYEES' EXHIBIT 19

Company.

Finglly, Carriers argue that the consolidation of szniority
rosters and the placement of the N & W and IT work forces under
the N & W Wabash agreements are nscessary to carry out the trans-
action authorized by the ICC. Wwithout a consolidation of seniozity
rosters and a unification of schedule agreements, Carriers contend &}

could not accomplish the central features of the application




approved by the ICC. Carrier states: "IT positions will not
beccme NW positions and IT's cperations will not be fully consol-
idated with BW': operations. Instead, an inconsistent and obstruc-
tive aspect of IT's former operations will survive and impede the

consolidation. NW will be forced to manage the physically consol-

idated NW-IT properties with an unconsolidated NW-IT work force.”

With respect to the question of the method of consolidating
tﬁe seniority rosters, Carri?rs contend that the dovetailing as
procposed is the most fair and equitable method of putting the
rosters together. Carriers assert:

"It would tend to keep the same employvees working
subsequent to consolidation that are working

today. Furthermore, those presently active engin-
eers who possibly would be furloughed subseguent

to consolidation through a reduction in assignments
would be the first group returned to active status
by atrition of senior engineers or an increase in
total number of assignments.”

EMPLOYEES' EXHIBIT 19
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Carricfs reject the "equity proposals” as being.too difficult

to administer and creating confusion and ill will among the.involved

employees.

Position of the Organizations

Both the UTU and BLE argue that an arbitrator dces not have
the authority to terminate the IT-UTU Agreement and place the
1T engineers under the N & W-3LZ (wrabash) Agreement. 7The Crgan-

izaéions.argucuthat the arbitrizzz's jurisdiction under Aszicle T,

Section 4 of the New York Tocx C:xnditions is limited %o detarmining

the implementing agreement provisicns having direct applicazion to
the basic employee protections arising from the irmediate trans-
action and to the selection and assignments of employees alfected

‘e eemmmme- ol mem MmVTace ciimk Jq‘—n'qa!‘qbio“ ig epecifi~
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uneguivocally given, an arbitrator may not write an collective

bargaining agreement for the parties.

The Organizations argue that the arbitrators authority in
this case, arising from Article I, Section 4 of the New York

Dock Conditions, is limited. Section 4 requires "each railrcad

contemplating a transaction which is subject to (the New York
Dock] conditions and may cause the dismissal or displacement

of any employees, or tearéangemcnt of forces " to give advance
written notice thereof to the employees and their bérgaining
agents which notice must "contain a full and adequate statement
of the ptoﬁos.d changes to be affected by such transaction, inclu-
ding an estimate of the number of employees of e;ch class affected
by the intended changes.” Before Carriers can consummate the
transaction, the parties are reguired to negotiate an "agreement
with respect to the application of the terms.and conditions of
this appendix”, (Appendix III to the Commission's Oider in New
York Dock) and further providing "for the selection of‘fo:ces

from 21l employees involved on a basis accepted as appropriate

for application in the particular case.” Thus, if the rarties
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cannot agree upon the employee protections contained in Appendix
III or the basis for the selection of work forces, the cdispute

may be submitted to arbitration for adjustment. The limited nature
of an arbitzato:fq iuthority is further confirmed by Section 2 of

the New York Dock conditions. In Section 2, the Commission prese-ves

and continues the application of existing collective barcaining
agreements when it states:
"The rates of pay, rules, working conditions ard

all collective bargaining and other rights, priv-
eleges and benefits (including continuation of




pension ri,ats and benefits) of the .ailroads
cmployees under aoplicable laws and/or existing
collective bargaining acreements or otherwise
shall be oreserved

collective barcainins cr apolicable stacutes.”
(Underscoring acdea)

when Section 4 is read in conjunction with Section 2, °
the Organizations argue, "the limitation on an arbitrator's

authority is placed beyond serious argument.”

The Organizations argue further that, in addition to the
preservation of existing agreements found under the provisions

of Section 2 of the New York Dock Conditions, Sections

2, Seventh and 6 'of the Railway Labor Act prohibit the Carriers
from abolishing bargaining agreements; and tpat a collective
bargaining agreement subject to the provisions of the Railway
Labor Act cannot be revised cxccpt.thtouqh the procedures of

a Section 6 Notice and the other mandatory provisions of the
Railway Labor Act. Since the Organizations have not agreed to

any changes in the working agreements of the employees they
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represen; or to make such changes an issue in this:dispute, it

is contended that this arbitrator is not authorized to adopt

the Carriers proposal that the UTU-represented employees be placed
under the Wlbasﬁ schedule agreement; rather, they contend, this
arbitrator is limited to imposing an Implementing Agreement that
provides the basic protections and a "fair and equitable method

for the selection of forces to rerform the work involved."

The Organizations further argue that peither judicial decisions,
I1CC dzcisions, nor arbitration decisions support the Carriers'’
argument that the Interstate Commerce Act gives the ICC the authority

to supersede collective bargaining agreements and change represen-<




tation of railroad employees by its approval of a railrcad
acguisition. The Organizations further argue that even if the
1cC had such authority as claimed by Carriers, it did not excer-
cise such authority in this case.
With respect to the questicn of the method of consolidating
the seniority éosters, the Organizations take different positions.
The BLE is opposed to cdovetailing rosters on the basis
proposed by Carriers contending that such method is inequitable
and would do violence to the basic concept of seniority. The
BLE urges that the seniority rosters for the craft of locomotive
engineers on the combined Carrier be consolidated by dovetailing
the rosters for locomotive engineers on the N ¢ W and the IT
on the basis of entry into the craft of fireman and engine service
_ without penalizing senior employees presently furloughed by the
recessioﬁ. The BLE opposes the effort by Carriers to consolidate
the engineers' rosters by promotion dates after seperating the
engineers into so-called active and inactive categories. The

Carriers' proposal, BLE contends, creates runarounds of senior

_ engineers by junior engineers, and penalizes senior employees on

furlough and those poésons who may te on sick leave or in an in-

active status through no choice of their own; and is fusther in-

equitable because it does not take into consideration the employed's

- length of service with his orginal employer, thereby failing to
considcr.his-wozk <contribution, disregards the different hiring
and promotion paﬁterns and practices on the two Carriers, and
serves to benefit the employee working for an inefficient
Carrier that has not already —ace economies in operation as

The

compared with efforts to econcmize on the other Carrier.

EMPLOYEES' EXHIBIT 19

BLE further oppose the UTU proposal (suggesting that the




¥ 5 W and IT rcster oe ccmbined on the basi Jf a work eguity
srincipal) asserting that the UTU proposal "suffers froam much

of the same criticism of the Carriers' proposal” in that it "over-

1ocks the foundational premise of seniority integration-to first

look to the employees length of service with his original employer,"”
and to the grié: seniority rights of employees to service on their
former seniority district or territory. Additionally, the BLE
argues, that there is little if any cdata upon which to adequately
consider and apply an equity formula in this case. The BLE suggests
that any figures obtainable are "tainted"” and cannot serve as the
basis for intcétatinq seniority rosters in a fair and equitable
manner. The exclusive engine hour formula proposed by UTU could
benefit the IT engineers and penalize N & W engineers because they
were employees of a more efficient Carrier; and that an equity -
formula such as that proposed by urﬁ fails to take into account
various factors including number of employees, hours worked,
earnings, mileage, car count and tons carried. Since there is
little uniformity of these factors between the two Carriers, tﬁe
formula suggested by the UTU must be "disregarded as izpzacticable
and inequitable, and other considerations must be used in coerbining

the rosters."

The UTU takes the po;icion that its "work equity" proposal
is the most equitable because it recognizes the increase ia work
and.job oppo:tuhitics for all employees contributed to the combined
opcratidn by IT employees. Since IT employees are ccmzaratively
junior, the straight dovetailing by seniority date methcd would
result in the IT work being performed by N & W employees. The

UTU further argues that placing all presently furloughed
EMPLOYEES' EXHIBIT |
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% & @ and IT employees in a separate furlough roster would
eliminate all future job opportunities for those employees even
though some of them may be senior to employees on the active

roster,

The UTU urges that the integration of rosters be made on
the basis of the existing 1972 St. Louis Terminal Agreement;
and that the difficulties in working out the terms of that
Agreement as allegedly experienced by the N & W could be obvi-
ated by renegotiating the terms of that Agreement. Otherwise,
the UTU argues, "to sanction implementation of such a (dove-
tailing] plan would not only violate the provisions of the
Railway Labor Act and NYD but could in no sense be considered the
‘fair and equitable arrangement to protect the interests of the

~

railroad employees affected’”.

Findings and Conclusions

Issue No. 1

After c;rofdl examination of the relevant statutory provisions
and their legislative history, judicial and arbitral decisions,
and the ICC imposed Conditions, this Arbitrator is comrselled to
conclude that hé has no authority to termidatc the IT Agreerent

and place IT employees under the N & W (Wabash) Agreements.

The.Icc. in its decision of June 22, 1981, stated:

"Our approval of NW's acguisition of IT must,
nonetheless be conditioned on NW's agreement
to provide 'a fair ar-zngement at least as
protective of the interests of employees who
are affected by the transaction' as the labor
protective provisicns :mrnosed in control
proceedings prior to February:'5S, 1976. 49USC

§ 11347. 1In New York CTock RY.-Control-Brooklvn

Eastern Dist. 360 ICC 60 (1979) (New York Dock

S' EXHIBIT 19
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Af£'d Sub., MNom. New York Dock PY., v. United States,
609 F. 2D 83 (Second Cir. 1979), we described the
minimum protection to be afforded employees under
that statute in the absence of a voluntarily neg-
otiated agreement....”

Article I, Section 4 of the New York Dock conditions

(Appendix III).provides in pertinent part:

"pach railroad contemplating a transaction
which is subject to these conditions and
may cause the dismissal or disolacement of
any emolovees, Or rearrandement Of forces,
sha give at least ninety (50) written
notice of such intended transaction...

such notice shall contain a full and
adequate statement of the proposed changes
to be affected by such transaction, inclu-
ding an estimate of the number of employees
of each class affected by the intended
changes. Prior to consummation the parties
shall negotiate in the following manner.

Within five (5) days from the date of receipt
of notice, at the request of either the rail-
road or representatives of such interested
employees, a place shall be selected to hold
negotiations for the purpose of reaching

. agreement with resvect to asvlication of the
terms and conditions of this Aooencix, an
these negotiations shall commence immediately
thereafter and continue for at least thrity
(30) days. Each transaction which may result
in a dismissal or displacenent of employees
or rearrangement of forces, shall srovide for

from all emplcvees

application in tne oarticular case and
a i ™ v

transaction snall be made O
n acreerent or cecision uncder
Section 4. ..." (Underscoring a

Section 2 of Appendix III provides:

*The rates of pay, rules, working conditions
-and all collective bargaining and other rights,
. priveleges and benefits (including continuation
-of pension rights and benefits) of the railrocad's
- employees under applicable laws and/or existing
collective bargaining agreements or otherwise
211 me mvaearved unless changed by future
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collective barcainine 2creements or aopolicable
statutes.” (Uncerscoring added) .

Title 49 USC 511347 of the Revised Interstate Commerce

Act (a recodification of Section 5 (21f) applicable at the

time the New York Dock matter was pending before the ICC),

provides:

"When a rail carrier is involved in a transaction:
for which approval is sought under Sections 11344
and 11345 or Section 11346 of this title, the
Interstate Commnerce Commission shall regquire the
carrier to provide a fair arrangement at least
as protective of the interests of employees who
are affected by the transaction as the terms
imposed under this Section before February 5,
1976, and the terms established under Section
S6S of title 45. Notwithstanding this sub-
title, the arrangement may be made by the

rail carrier and the authorized representative
of its employees. The arrangement and the

order approving the transaction must require
that the employees of the affected rail carrier
will not be in a worse position to their employ-
ment as a result of the transaction during the

4 years following the effective date of the final
action of the Commission (or if an employee was
employed for a lesser period of time by the
carrier before the action became effective, zo:
that lesser period)."

EMPLOYEES' EXHIBIT 19

Prior to February S, 1976, the Comnission developed a

series of standayd employee protective conditions imposed by

the ICC in approvirig a transaction involvin§ one or more rail-
roads under Section 5 (2) of the Interstate Ccmmerce Act.3 /

All of these job ptotcction agreements were patterned aiter the
whshington Job Protection Agreement of 1336 (WJPA.) GSection 4

of thc WJPA requires that emplcyees be given 90 days' notice

of ‘a coordination, and that such notice "shall contain a full and

adequate statement of the proposed changes to be effected by such

3 / The principal sets of conditions imposed by the ICC under former

P amsloaa CINN 18\ Ja CrAmlk rAancrvral ~scoae were the "Waw Nwloasng (‘mn“b‘ﬁ




conditions, including an estimate of the number of employees of

each class affected by the intended changes.” Section 5 of. WJPA

states:

"Each plan of coordination which results in the
displacement of employees or rearrangement of
forces shall provide for the selection of forces
from the employees of all the carriers involved

on basis accepted as appropriate for application
in the particular case; and any assignment of
employees made necessary by a coordination shall
be made on the basis of an agreement between

the carriers and the organizations of the employees
affected, parties hereto. In the event of failure
to agree, the dispute may be submitted by either
party for adjustment in accordance with Section

13."

EMPLOYEES' EXHIBIT 19

The New York Dock Conditions are derived from the Washington
Job Protection Agreement, the New Orleans Conditions, and Appendix

C-1. 4/ 1In formulating the New York Dock conditions, the ICC

selected the most favorable of the provisions contained in these

“conditions. The New York Dock conditions included .a provision

not contained in the-WJPA, and that was Section 2, quoted above.

Carriers argue ‘that this Arbitrator has the aﬁthority and the
duty to prescribe N & W's proposal, and that this Arbitrator's power
f.is not constrained in his authority to prescribe the terms of any
"rearrangement of forces.” Since the Commissions authority is
exclusive and plenary under the provisions of Section 11341 of the
Interstate Commerce Act, the Arbitrator's authority is derived frem,

and is an extension of, such exclusive and plenary authority .

Carriers argue ‘that the Commission's order authorizing the puxzchase

4 Protective provisions prcmulgated by the Secretary of laber
under the Rail Passenger Service Act of 1970.
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and consolidation of IT by N & W and requiring arbitration of
disputes involving the "rearrangement of forces" supersedes any

other agreements or laws, including the Railway Labor Act. S/

Central to the position of the Carriers is the question
of whether the negotiation and arbitration provisions of employee
protection conditions in consolicdation cases provide a mechanisnm
that supersedes Railway Labor Act requirements and pefmits
an Arbitrator to transfer work and emplo&ecs despite any such
prohibitions contained in collective bargaining agreements

pursuant to the Railway Labor Act.

This Arbitrator is of the opinion that the question must

be answered in the negative.

N
An Arbitrator's authority under Article I, Section 4 of
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New York Dock, where the parties are unable to reach agreement,

is limited to the determination of employee protections contained
in Appopdix III, and to provide a basis for the selection of. ..
work forces of the employees involved. Artﬁcln I, Section 4°
does not give an Arbitrator authority to alter rates of nay,
rules, working conditions, or any other collecﬁively bargained
rights or benefits that are "preserved” under Section 2. It
follows that an Arbitrator is not empowered, without mutual
agréement of the parties, to substitute, modify or terminate
agrecmcﬂt.negotiated pursuant . to the‘prpvis;ons of the Railway

Labor Act. Carrier's contention that the arbitration process

§ 7 Sections 2 Seventh, and 6 of the Railway Labor Act prohibit
a Carrier from unilaterally z-olishing or revising a bargaining
agreement.




(provided in Section 4) is an integral part of the collective
bargaining process, and as such, an agreement may be changed

(as provided in Section 2) either by negotiation by the parties
or by an arbitration award is, in this Arbitrator's view,

based on the erroneous premise that the ICC mandated involuntary
"interest arbiétation' in contravention of the provisicns of

the Railway Labor Act. No persuasive authority has been presented

that supports or warrants such a far-reaching result.

Contrary to the contention of Carriers, the ICC in Southern
Railway Company-Control-Central of Georgia Railway Company (Finance
Docket No. 21400, 331 ICC 151) doces not, in the opinion of this

Arbitrator, support the position of Carriers.

A reading of the ICC decision in Central of Georgia warrants
the finding that the ICC, notwithstanding its plenary and
exclusive jurisdiction in these matters, recognizes the need to
preserve the rights of employees under their collective bargaining.

agreements; and that those rights may not be abrogated by arbitral

fiat.
At page 169, the Commission states:

®"(T)he rights of railroad employees under their
collective bargaining agreements, under the VWashing-
ton Agreement and uncder the protective conditions
imposed upon the Carriers under Section 5 (2) (2)

" are.indépendent, seperate,. and distinct rights.
We have historicall’ recocnized the indevencent
nature of those ricnts ard have distinguisned the
employee rights ceri.ec Izom cglfective sarcaining
agreements Lrom t,.ose car.ved irOM concéiticns ~ais
we have imoosed ucon cac-ierS. +The rigncs uncer

the former are pased upon private contracts:;

those under the latter stem from our statutory
duty to protect employees.”

EMPLOYEES' EXHIBIT 19
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The Commission goes on to state, at page 170:

"0f equal importance, this contention of
applicants is demonstrably erroneous. - By
its terms, Section 5 (ll) applies only to
antitrust and other restraints of law from
carrying 'into effect the.transaction so
approved***', Neither the Washington
Agreement nor the specific collective
bargaining agreements between these roads
and their employees is such a restraint,
for indeed Section S transactions have been
successfully consummated in full compliance’
with such terms.
L ] & -*

The designated 'exclusive and olenary oower'
of the Commission i1 Section 5 (il] cannot

SO broadly constriued as to orush aside
all laws - be tnev statutorilv created anti~

trust laws or voluntarv contractual agreemencs
e nding by the rforce o aw." (Underscoring

ed)

In further supé;rt of this Arbit;ator's holding that
Carriers are in error when they contend that the ICC's exclu-
sive aﬁd Plenary authorization of the purchase and acquisition
of IT by N & W supersedes any other agreements or the Railway
Zabor Act, and, by extension, that ;an arbitrator has. the

authority, under the necessary, 'superseding' authority of

Section 4 of New York Dock, to alter collective bargaining

agreements in order to achieve an effective consolidation,”

Referee Bernstein in American ?ailwaxfsboervisors Associaticn

et al vs.. Southern Railway Svs+tenm (Dc;ket Nc. 141l) stated the

following reiative to the WJPA (from which New York Dock

conditions are deriv~d) and the Railway Labor Act:

"Section 5(2) (£f), enacted in 1940, directs the
Interstate Commerce (Commnission to impose
conditions for the protection of employees in
merger and other cases. In intent and practice
those conditions are 'much like those of the
Washington Agreement. The labor organizations

EMPLOYEES' EXHIBIT 19
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they sought to achieve similar employee protections
on railroads which then did not subscribe to the
vashington Agreement. Other provisions of the
1940 Act relieved :he carriers of the threat

of mandatory mergers hanging over their heads

from earlier Transportation Acts. In the

period preceding enactment in 1940 there was no
recalcitrance by railroad labor organizations
which arguably required any limitation upon

their rules agreements and the job ownership

they often were taken to imply; no one contended
that the Washington Agreement was inadequate to its
tasks. Nothing in the legislative history of
Sections S5(2) (f) or S(l1l1) was presented which even
remotely shows an intention by Congress, or anyone
else, to abrogate the rules arrangements, including
their merger-barring effect and the Washington
Agreement's machirery for overcoming them. TIndeed,
as noted below, the legislation specifically
recognizes the desirability and validity of such
private arrangements. :

Quite clearly Section 5 (ll) operates to relieve
carriers involved in a merger approved by the ICC
of any requirement for State agency approval, the
antitrust laws and other Federal, State or municipal
law. Although the claim is made that this section
reaches so far as to overcome provisions of the
Railway Labor Act as applied to the Washington
Agreement, the context and pattern of the section
_suggest otherwise. All of the references are

to corporate, antitrust and State and local reg-
ulatory laws - there is no hint that labor-manage-
ment relations are involved. Nothing in the legis-.
lative history was brought forward to suggest that
a wholesale change in the procedures of the Railway
Labor Act for modifying rules agreements - assuredly
a fundamental and important change - was intenced.
Any such endeavor would have meant a major legis-
jative battle on the point; but no such thing
occurred. It staggers the imagination that so
radical a change was in fact meant and made with-
out anyone noticing at the time. Nor was

such an effect necessary as to mergers because

the Washington Agreement provided the mechanism

to accomplish them.

® * -

The interplay of :he iJashington Agreement and the
Railway Labor Act must be understcod. The Agreerent
was designed to facilitate mergers, consolidactions,
and the like but on stated conditions (notice,
implementing agreement, penefits to those adversely
affected). The Railway Labor Act prevents either
carriers or unions irom making unilateral changes
.in those agreed provisicns; the Agreement also

“ae Vimite nonAn the termination of is applicabilicy.

EMPLOYEES' EXHIBIT 19




Hence when a merger etc. is undertaken before
the required steps to end the Agreement are
taken this Agreement binds the union to permit
the job combinations required by the merger
and requires the carriers involved to follow
its procedures and accord its benefits. The
recognition given the Washington Agreement

in the last sentence of Section 5(2) (£f) indi-
cates that Congress regarded such a private
contractural arrangement as harmonious with
the ICC power to imposed employee protective
conditions. That provision should be read
with Section 5(11). The recognition and
encouragement thereby accorded the Agreement
argues that it is not overridden by Section
5(2) (£) nor is the protection accorded to

the Agreement by Section 6 of the Railway
Labor Act vitiated."”

The Arbitrator has reviewed the awards cited and relied
upon by Carriers and, with all due respect for their authors,

disagrees with their conclusions.

None of the awards contains any rationale or analysis
that would form any justifiable basis for the result :eachc&,
These awards are not only not instructive but cannot -be considered

to have any precedential Qaluc. See: Conrail & Detroit Terminal

Company & RYA (August 13, 1981); Chesapeake & Ohio Railway

.S BLE/UTU (May 12, 1980); and New York Dock Railway & Brooklvn

Eastern District Terminal & BLE (December 15, 1980.)

The Aribtrator has also reviewed the judicial decisions

cited by Carriers, and has found them to be either irrelevant

or unpersuasive as-to the matters invol.ed in this dispute.
None of the cases cited deals directly with the nature and extent
of -an Arbitrator's authority to alter or invalidate negotiated

bargaining agreements under the circumstances presented.
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Issue No. 2

With respect to the question of the method of consolidating
the seniority rosters for the craft of locomotive engineers on
the combined Carrier, the Arbitrator finds that dovetailing is
fair, equitable and workable; and should be consolidated on the
basis of the date of entry into the craft of firemen and engine

service without penalizing any employees presently furloughed.

initially, Carriers proposed to dovetail by seniority
date the active engineers of each rocad, and thereafter dovetailing
the furloughed engineers below the roster of active engineers.
Carriers rejected the BLE contention that dovetailing be effected
on the basis of entry dates as firemen or engine service; and
also rejected BLE's further contention that Carriers' two~tiered
(active and inactive rosters) created a situation where senior

employees were penalized through no fault of their own.

At the hearing, there were indications by -the Carxiers'

representatives that the BLE proposal was acceptable. ..In their

post-hcarinq.subnission. Carrier expressly agreed, stating:

*The Brotherhood of Locomotive Engineers (BLE)
appears to accept the Carriers' proposal to
dovetail NW and IT seniority rosters, provided
that entry of service dates rather than seniority
dates are used and that limitations are placed
upon the ability of former IT engineers to work
in certain areas. In addition, BLE accepts

some unification cf schedule agreements. At the
November ll hearing, the Carriers stated that
they had no objection to the BLE suggestion

that dovetailing should be on the basis of entry
dates and should not differentiate between active
and inactive employees. This remains the position

of the Carriers.”
EMPLOYEES' EXHIBIT 19
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The Arbitrator is satisfied, considering all of thc
circumstances, that the "work equity” proposal of the UTU
is not as equitable over-all as the method proposed by BLE

and agreed to' by fh. Carriers.

Based on the foregoing, the Arbitrator renders the

following: .
AWARD

l. The Arbitrator is not empowered, without
specific authority and mutual agreement by

the parties, to substitute, modify or abrogate
a collective bargaining agreement (or any
provisions thereof.) There is, therefore, no
jurisdiction to terminate the IT Agreement
and place IT employees under the N & W
.(Wabash) Agreements.

2. The parties arec directed and ordered to
consolidate the seniority rosters for the
craft. of locomotive engineers on the combined
Carrier on the basis of date of entry into
the craft of firemen and engine service with-
out differentiating between active and

" furloughed employees; and the.parties
should execute any agreement necessary to carry
out the direction and order of this paragraph

of the Award.
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ARBITRATION PURSUANT TO
ARTICLE I, SBCTION 4, OF TEB
NEW YORE DOCR COMDITIONS

in che matter of arbitration between

United Transpertation Union and
procherhood of Locometive Engineers

.“O
CSX Transportation. Ine.

Rackground
CSX Transportaticn, Inc. (hereinafter referred to as CSXT or

the Carrier) is & Class I railrcad that has evolved from the
mesger and acquisitiom of some elevea (11) railreoads and their
subsidiaries pursuant to the authorisstion of the Iacerstate
doumezce Commission (hereinafter referrved to as the ICC). Since
1963, the Baltimore & Ohio Railrcad (hereinafter refesrred to as
the 560) and the Chesapeaks & Ohio Railrced (hereinafter referred
to ss the C&O) have been commcnly comcrolled and managed. These
railroads and some subsidiaries comprised the Chessie Systes,
tne. The Chessie System, Inc. also comtrolled the Western
Maryland Railway Company (hareinafter referved to as the WM).

Ia 1960, the Chessie System, Inec. and the Seaboard Faaily
Lines, las. were mazged to form CSX Transportation, Iac. The ICC
approved this merger ian Pinance Docket Wo. 20908. Ia this same
Finance Docket, the ICC also authorised the CSX Corporation to
contrc. the Richmond, Predericksburg & Potomac Railroad
(hereinafter referred to as the RPLP) through stock ownership.

3
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<n 1903, chrough a Not.ice of Exemption, zhe ICC duthorized
the B&O to operate the railrcad PEOperties of WM as part of the
B&O systes. (Finance Docket No. 30160). Ia 1907, che ICC issued
ancther Notice of Exemption :n Finance Docket No. 31033 merging
the B&O into the C&O. As o result of this marger, the 340 ceased
tO exXi8t as & separate corperate entity. Ia 1507, the ICC also
authorized the merger of the C&d iate CSX ia Pinance Docket No.
31106. In 1908, che ICC authorised the ferger of the WM into CSXT
(Pinance Docket No. 11296). Ia 1993, the ICC authorized CSXT to
cpérate the properties of the RF&P in the name and for the
4ccount of CSXT (Pinance Docket Ne. 33020).

It should be noted that with cthe exception of che seminal
1960 mezrger between the Chessie System, Inc. and the Seaboard
CYast Line Industries, lnc.., sll these other mergers were exempt
from prior ICC approval. Ia all of these Finance Dockets, the ICC
imposed the ‘labor protective conditions set forth in Mew York

mw.mmn.mmmm;. 360 1CC

60, (1979) (hezeinafter referred to as the New Yoxk Dock

Sanditiona) .
This arbitraticn under Article I, Sectiocn 4, of the New York

=0ck _Canditiong emanates from a January 10, 1994 notice that the
Carrier sesved om four (4) United Transportatioa Uniea (UTD)
General Committees of Adjustment and three (3) Brotherhood of
Locomotive Engineers (BLE) General Committees of Adjustment. The
Carrier claims that this notice vas served in accordance vith

Article I, Sectiom 4, of the New Yark Dock Condisiong. The

3

EMPLOYEES' EXHIBIT 20
PAGE 2




Carrier csntends chac chis daw Yozk 20CKk notice was served
Fursuant to ICC Pinance Dockets 20908, 30160, 31033, 31106,
31296, 319%¢ and 33030.

The Jasuary 10, 1994, notice advised the affected UTY and
SLE General Committees of Adjustmenc chae CSXT intended to fully
transfer, consolidate and merge the trais operations and
dssociated work force om the former Wi, RP&P and a portion of the
former C&40 in the area between Philadelphia, PA., Richmond, Va.,
Charlottesville, VA., Lurgan, PA., Connelleville, PA.,
Huntingten, W. VA. and Bergee, W. VA. This proposed consolidation
would include all terminals, mainlines, intersecting branches and
subdivigions located ia this territory betweea southern
Pennsylvania and southern Virginia. This territory would be known
as the Eastern 340 Consolidated District. It would encompass
seven (7) existing seniority districts for train sezrvice
employees and five (3) existing seniority districts for engine
service employees.

The January 10, 1994, notice alseo advised the UTU and BL2
General Committees of Adjusctment that the aforementioned
cperations om the Cs0, W and RF&P would be merged inte
operations on the former Baltimore and Ohie Railroed and the
affected train and engine service esployees would be governed by
the existing cellective bargaining agreements on the former 30
applicable to train and engine service employees. Additionally,
CSXT proposed that the working lists of the separate discrices
protecting sexvice ia this territory would be merged, including

3
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estaplishment of common extra Doards to protect service suc af
the respective supply points that would be maincained.

The notice outlined eix (6) inicial operatiocnal changes :hac
the Carrier intended to make in order to facilitate the proposed
cransfer, cemlfuua and merger. However, CSXT subsequently
vithdrew its propesal requiring the Keystone Subdivigsion to
Protect certain service west of Cumberland. The Carrier suggesced
that a meeting be held on January 30, 1994, to commence
negociacions for an implementing agreement pirsuant to Asrticle I,

Section 4. of the lMam York Dack Canditiong.

CSXT estimates that forty-five (48) train and angine
positions would be abolished and forty-three (43) new positions
would be created as & result of this consolidaticn. Some
péeitions will be established at new locations. The Casrier
asserts that no train or engine service employees will be
furloughed as a result of the coordinaticn. However, the
Carrier's proposal will result ia che closing of a number of
supply points oo the former C&0, 540 and WM. Reporting points
would also change for some train and engine sesvice esployees.
Cne seniority district would be created for the proposed Laste:n
340 Consolidated Districe.

Cn Pebzuary 10, 1994, the parcies met to discuss the
Carriez’es January 10, 1994, notice. The UTU and the BLE took the
position chat the notice vas iwproper for a myrisd of reasons.
They claimed that the proposal was impropesr because it would
cause changes in the rates of pay. rules and werking conditions
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0 existing collective bargaining agreemencs witheut sompl.ance
with the Railway Labor Act. They further asserted that cthe
propesal did not invelve a ‘transaction® under the Naw Yozk 2ock
aandizions . Hermot. the UTU and BLE complained ctlac the necice
failed o cpoeuxeany relate any of the PToposed changes to :he
individual Finance Dockets cited by che Carrier. They also
claimed that the Proposal was not permitted by the Iaterstate
Commerce Act and had no relation to the merger dating back to
1980 between the Chessie Systes, Inec. and the Seaboard Coast Line
Industries. Inc. because ne Properties of the former Seaboard
Coast Line were involved in the PF¥oposed changes. The Unions
asked the Carrier to withdraw its January 10, 1994, notice but it
refused to do se.

" On Pebruary 28, 1994, CSXT submitted a ~oposed implementing
agreesent to the BLE and UTU iavelving the properties of the
former 840, C&O, RYLP, and W it vished to merge. The Onions
Teiterated their abjections to the notice and declined to meet to
discuss the Carrier’s proposed implementing agreement. Onm Mazch
25, 1998, CSXT iansisted that ics aotice was proper and legsl and
suggested that the parties proceed to arbitration pursuant to
Article I, Sectiem ¢, of the Nax York Dock Candiciong.

The BLE and UTU General Committees of Adjustment agzeed to
Participate in the arbicracion Tequested by CSXT while reserving
their rights to challenge the January 10, 1994, notice as
improper and procedurally infirm; and that cthere was no legal

basis or authority for the changes propesed in the notice. The
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Jnions maintained chat these arguments, among others, would ze
presented to the Ny York Jock arbitrator.

On September 23, 1994, the National Mediation Board
designated the uyndersigned as Arbitrator of this dispute. The
parties submitted extensive Submissions and a plethora of
evidence in support of their respective posicions. A hearing was
held on March 38, 1998, in Washington, D.C. Based on the
extensive evidence and arguments advanced by the Unions and CSXT.
this Arbitracor heredy addresses the issues submitted to him.

Eindinga and Qpinion

The ultimate questicn before this Arbitrator is whether the
Carrier’'s proposed implementing agreements with the United
Yransportacion Unicn and the Brotherhood of Locomotive Engineers
comport with Article I, Sectiom 4, of tho NMaw Yark Dack labor
protective conditions. owever, before reaching that parasount
question, the Unions have presented several threshold issues that
muse bo’ addressed. As noted heretofore, when the Unions agreed to
CSXT’'s iavecation of arbitrition, they specifically reserved
their right to submit these issues to the Arbitracter appeinced
pursuant to Article I, Sectica ¢, of the Naw York Dock
Sapdicicna . :

It is a universally accepted principle that Arbitractors
appointed pursuant to Article I, Sectiom 4, of the Mgy York Dack
Sandisiong serve as an extension of the ICC. Siance these
Arbitracors derive their authority from the ICC, they are duty
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Scund 29 follow decisiens and rulings promulgaced by the I22. <-e

<SC has suggested thac daw Yok DJock Arbitrators should initial.y
decide all issues submitted o them. including issues cthat might
Nt otherwise be arbitradle., subject, of course, to ICC review.
Consistent with e.lue Rission. the undersigned Arbitracer
hereinafter addresses the issues advanced by the UTU and sLz.

A "transactioca® is defined as any actiecn taken pursuant to 3
Commission authorization upea which W have
been imposed. The Unions scress that CSXT is the soving pasrty ia
this arbitration. Therefore, according to the Unions, CSXT must
PTOVe that there is a caussl nexus betwees an 1cC approved
transaction and the operatiocnal changes it wished to make on the
- C&0, B0, WM and RF&P railroeds.

Rather than demenstrate this Tequisite causal relationship,
the Unions contend that che Carrier serely listed seven Finance
Dockets in its purperted January 10, 1994, notice and explained
eight (now seven) changes it wished to implement without
identifying whether asy of the particular Pinance Dockets bear
any relaticmnship to any of the proposed changes. For these
Teasons, among others, the Unica submits that CSXT has noe

submitted 8 proper and valid lll-!ﬂm netice for this
Arbitrator’s censiderstion.

Ia C3X.Carm.- Contraol - Chessie Svaces. Ing. and Seahoard
SRAsE_Line Iodug.. Ine., 0 I.C.C. 2d 718 (1993), the ICC set

v
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f2r2h guidelines =o determine when a proposed coordinaticon
constitutes a “trangaction under New Yark Dock. In chae
proceeding, CSXT proposed to abolish four dispatcher positions at
Corbia, Kentucky and tcransfer thia work to management positions
in Jacksenville, Florida. CSXT served this notice under the
authority of Finance Docket No. 28908 which the ICC had approved
in 1900, eight (8) years prior to the proposed transfer of cthese
dispatcher positions. The American Traia Dispatchers Association
(ATDA) refused to agree to an implementing agreement and cne vas
imposed by a Nex Yaork Dock Arbitrator. The ATDA appealed the
Arbitrator's Award to the ICC arguing chat the change proposed in
1988 occcurred too long after impositicnm of New York Dock
conditions in 1900 to qualify as a °"transaction.®

" The ICC rejected the ATDA’Ss argument and found that the
eight (8) year lapse between its impositicnm of Naw Xaoxk Dock
labor protective conditicns in Pinance Docket No. 2890S and the
proposed transfer of dispatching functions ia 1968 did not, by
itself, render the proposal improper. The ICC explained that the
Televant inquiry is not the passage of time but whecher the
coordinacion °"reasonably flowad® from the control transaction
that bad been approved in 19€0. The ICC declared that approval of
a prineipal transaction extends to and encompasses subsequent
transactions that are directly related to and fulfill the
purposes of the principal transaction. The ICC did caution,
however, that there must be a direct causal connection between

the earlier merger transaction and the subsequent cperational
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crharges sought to pe .mplemented by a carrier.

it 18 inscructive to nOte that in 1980, the ICC authorized
the CSX Corporatioa to control the RF&P in Pinance Decket No.
i890S. In 1987, cthe ICC approved the merger of che 83&0 into the
C&O i1n Finance D.c;ekoe No. 31033. and the merger of the C&O into
CSX (Finance Docket No. 31:06). Ia 1988, the IcCC sanctiocned the
merger of the WM into CSXT which had beea formed in 1967 (Finance
Docket No. 31296). And {n 1992, the ICC authorised CSXT to
operate the properties of the RF&LP (Pinance Decket No. 12020).
All chese Finance Dockets were cited by the Carrier ia its
January 10, 1994, notice to the UTU and 8LE.

In this Arbitrator’'s cpinion, the operaticnal changes
proposed by the Carrier ia its January 10, 1994 notice directly
f4lated to and flowed from che aforemeaticned transactions that
were aucthoriszed by the ICC. Were it net for the ICC permiseion in
those Finance Dockets, CSXT would have neo authority to merge the
360, C&O, WM and RPLP territories into a single, discrete rail
freight cperation. To this Arbitrater, there ie a dizect causal
relation between the mergers and coordinacions sanctioned by the
ICC in che Pinance Dockets cited in che Carrier’s January 10,
1994, notice and the cpersticnal changes it sought to implement
on the former 340, C&O, WM and RF&P properties. Accordingly, that
Proposal coastituted a °‘transaction® as defined in Article I,

Section 1(a), of the Mgy York Daock Candisiona.
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Article I, Section 2, of daw _York Dack provides as follows:

The rates of pay., rules, working conditions
and all collective bargai and other
rights, privileges and benefics (iacluding
continuation of pensiocn rights and benefits)
of Railroad’'s empl & T applicable lawe
and/or existing collective ng
agreements oOr otherwise shall be preserved
unless changed by future collective
bargaining agreements or applicable statutes.

Ia Ballway Labor Exscutives’' Asseciation v, Uniced Staces of
Amexica and che Inceratate Commerce Commission. 963 P.2d4 806
{1993), che United States Court of Appeals for the District of
Columbia Circuit ruled that Sectiocm 11347 of the Interstace
Commerce Act (49 U.S.C. 11347) mandates that rights, privileges
and benefits afforded employees under existing collective
bargaining agreements must be preserved. The Court remanded the
case to the ICC to define °rights, privileges and benefits.® The
ICC has not yet rendered a ruling in that remanded proceeding.

The Unions argue that until the ICC defines what is meant by
the °rights, privileges and benefits”® language of Section 408 of
the Rail Passenger Service Act, which has been incorporated inte
Sectiocn 11347 of cthe Interstate Commerce Act, this Arbitrator
lacks authority to grant CSXT the right to msedify or eliminatce

any existing collective bargaining agreements.
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Alcthough che ICC has suggested that Ney Yazk Sock
arbicracors addrees all :ssues submicced tO them, subject o :.:3
review, clearly it would be inappropriate for this Arbitrater to
determine vhat was intendsd by the statutory language °rights,
privileges and bo;ouu' in Section 40S of the Rail Passenger
Service Act. In Executives, the Court of Appeals for the D.C.
Circuit specifically remanded this determination to the ICC.
Therefore, it would be totally inappropriate for this Arbitrator
to offer an opinion on the scope of this statutery language and !
expressly decline to do so.

Addressing the facts extant in this particular proceeding,
it appears cthat there would be several significant changes in the
working conditions of train and engine service employees affected
By the Carrier’s proposal. Por ingtance, their current seaiority
discricts will be expanded to include all of the C&0, B&O, WM and
RFGP territory to be coordinated. Also, the crew reporting points
will be expanded to include all reperting pointe in this combined
seniority district. Many present supply poiats will be eliminaced
for these employees. And those employees nov working under the
C&O, WM and RP&P schedule agreements will be placed under 8&0
schedule agreements. m:tmuy. 0N employees will have their
Tepresentation changed from the UTU to the BLE.

While these are indeed not insignificant changes for many
train and engine service employees in the territory te be
coordinated, nevertheless similar changes are not uncommon in
many w implementing agreements. Several Naw Yok Dock

12
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Arbitratdrs have .mposed .mplementing agreemencs plac:ing
employees under a different collective bargaining agreement .
Moreover, nNUMErcus CSXT employees have been transferred to other
railroads with different agreements pursuant to ICC implementing
agreements. It qu].d be noted that representation changed for
many employees when the B&O Centrinl District was created.
Moreover, crev reporting points and semiority districts have been
changed and expanded as a result of ICC authoriszed mergers and
conselidations. CSXT's current proposed coordinacion is not
markedly different from other mergers and coordinaticns approved
by the ICC or by Arbitracors acting under the authority of the

xcc.

il ey

Section 11341 (a) of the Ianterstate Commerce Act (49 U.S.C.
11341(a)) exempts a carrier from the antitrust lawe and sll other
lav, including State and sunicipal law, as necessary to let it
CASTY Out & transaction approved by the ICC under Chapter 113 of
the Interstate Commerce Act (¢9 U.8.C. section 11301 et seq.) In
Noxfolk & Mescern Railway Co. et al. v. ARexican Txain
RisRaACchaxs et al., 499 U.8. 117 (1991)., che United States
Suprems Court ruled that the Sectiocn 11241 (a) exemption °*from all
ocher law® ingcludes a carrier’'s legal obligsticn under a
collective bargaining agreement whea necessary to Carry out an
ICC-approved transaction. The Supreme Court corecluded that
obligations imposed by laws, such as the Railway Labor Act, will

12
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ast prevent the efficiencies =f rail consclidactions from bei:ng
achieved.

The Unions contend that this exempcion applies only when .t
i3 necessary to carry out & transaction agppraved by the ICC. They
maintain that :h; exempticn does not apply whesm the ICC exempts a
railroad from review and approval pursuant to Secticn 10808 of
the Interstate Commerce Act (49 U.8.C. 10803). All of the
transactions cited by CSXT ia its Jamuary 10, 1994, notice, with
the exceptiocn of the 1900 seminal transaction in Pinance Docket
No. 28908, involved exemptions under Sectien 10308 racher than
approvals under Chapter 11). Therefore, the Unicns assert that
the Sectiocn 11341(a) exemption from “all other law® is
inapplicable to these transactions.

s In the light of the Supreme Court’'s unambiguous decisios in
Train Dispacchers, it cannot be gainsaid that the ICC may exempet
transactions approved under Sectiom 11341(as) from the RLA, and
collective bargaining agreements entered inte thereunder, when
this is necessary to carTy out a tramssctiocn approved by the ICC.
The ICC has ruled that thie authority extends to Arbitrators when
they sre working under the delegated authority of che ICC (See
SSX carmaracion. - Contrel - Chessie Svatem. Inc. and Seaboard
Seast Ling Induatrias, 8 I.C.C.24 718 (1993)). Moreover. seversl
Arbitracers under Article I, Section 4, of Maw York Dack have
concluded that they have the authority te override existing
collective bamtun agreenants if they are anm impediment to
carrying out an approved transaction.

13
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At issue here .s whether the Section 11341(a) exemptisn frsm
the RLA and collective bargaining agreements subject o the RLA
also applies to transactions exempt from ICC review and approval
under Section 10808 of che Iaterstate Commerce Act. A literal
reading of Section 11341 (a) would seem 0 support the Unions’
argument that the exemption from other laws does not apply to
transactions exempt from ICC approval. However, the ICC has
concluded that it has the authority under beth Section 11341 (a)
and Section 11347 of the Iacerstate Commerce Act to modify
collective bargaining sgreements under the RIA when they are an
impediment to a merger. (See CSX Corporatiom -- Control --
Cheseie Systea, Inc. and Seaboard Coast Line Industries, Ine., ¢
ICC 3d 718 (1990])). This is the so-called ICC *Carwen II°
décision. The Court of Appeal for the D.C. Circuit deferred to
the ICC’'e judgment in Executives.

As noted at the outset of this proceeding, Arbitrators
acting under the authority of the ICC must adhere to ICC rulings
and decisions. In the aforementicned Carmen II decision, the ICC
expressly scated that Arbitracors appeointed under the Naw York
Reck conditions have the authority "o medify collective
bargainisg agreements whean necessary to permit sergers. Thus,
cthis Arbitrator has the authority under both Secticn 11341 (a) and
11347 to medify existing collective bargaining agreements if this
is necessary to carry out the coordinatioan proposed by CSXT in

its Januasry 1_0. 1994, notice.
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When the CSXT served its January 10, 1994, notice on the U™
and BLE, it ciced seven (7) Finance Dockets that the ICC had
either approved or exempted from prior approval and regulation.
The Unicns contend that there is ne statutory or other legsl
basis or precedent for combinations of multiple approved or
exempt transactions. This Arditrator must rvespectfully disagree
with the Unicas’ contention, however.

It is true that Section 11341(a) of the Interstate Commerce
Act refers to °the transaction® ia the singular. Nevertheless,
the Carrier‘'s reference to multiple Pinance Dockets does not
4ppear to be barred by tha Interstate Commerce Act, ICC
decisicns, or the Naw Yark Dack Condisiang. It is notewortly that
all of the cited Pinance Dockets apply to CSXT's control of the
four (4) properties it now wishes to consolidate. Moreover, the
ICC imposed the same labor protective conditions in each of those
transactions. Alse, for many years, CSXT and its predecesscr
railroads have served notices under Naxw Xork Dock and other ICC
labor protective conditicns listing multiple Pinance Dockets.
Evidently, neither the affected rail lz-or organisations ner the
ICC took any exception to this practice.

Por all the foregoing reascns, this Arbitrater finds that it
wvas not improper for CSXT to reference a combination of seven (7)
Finance Dockets in its January 10, 1994, notices to the UTU and
BLE.
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In Dispacchers, the Supreme Court declared cthat che Secticn
i1341(a) exemption is applicable only whea it is necessary to
Carry Out an approved transaction. The Court ruled that the
éxemption can be no broader than the barrier which would
othervise stand in the way of implementaticn. The ICC advocated a
similar limitaction in Carmes IZ. The ICC Sssumed that any change
in collective bargaining agreesents will be limited to those
RECessary to permit the approved consolidationm and will not
undermine laber’'s rights to rely Primarily om the RLA for these
subjects tvaditionally covered by that statute.

The Unions argue that the changes now proposed by CSXT are
00t necessary to carTy out the Pinance Dockets cited ia che
Carrier‘s January 10, 1994 notices is view of the actual
transactions iavelved in those Pinance Dockets; the lack of aay
relationship between the proposed changes; and the years thac
have passed since those ICC decisions.

CSXT has comvinced this Arbitrater that it is necessary co
change the seniority districts of the train and engine service
employees affected by its proposal if che territory of the
erstwhile C&0, B8O, W and RF&P to be coordinated is to be run as
a discinet and unified rail freight operatiom. Were the Carrier
required to contisue cperacisg this territory as four separate
railroads each with its owm work force and seniority district the
operating efficiencies contemplated by the coordination weuld be
illusery. According to the Carrier, the proposed consolidation of
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the present four seniority districes ince & single sen:icricy
discrict will eliminate some train delays and will promoce more
efficient manpower ucilizscion. To achieve this enhanced
efficiency it is necessary to eliminate the current senioricy
districts on the affected CerTitory and creacte a single senicrity
districe.

CSXT also contends that to achieve the enhanced cperating
efficiency intended by ics PToposed consolidation some crew
supply points will have co be closed, such as Hanover, PA,
Charlottesville., VA and Haggerstown. MD for freight crain
operacions. These changes. in conjunction with the establishment
of Richmond se a common “upply point for train service crews,
will improve manpower utilization, according to the Carrier,
fince excess RP&P train and engine service employees at Richmend
will b« able to supplement the B340, WM and C80 crews who now
operate there. Agein, it appears thac it vill be necessary to
close some formsr crew Supply points in order co achieve the
efficiencies contemplaced by the propesed consolidatien.

It must be stressed thac employees working inm the
consolidated territory will continue to receive the same wage
Tates and benefits that they currently receive. Except for the
elimination of their curreat seniority districts and the closing
of some supply peincs for Crewe, the preseant collective
bargaining agreements ea the 360, C&O, WM and RFLP will be
centinued unchanged. This transaction therefore will not result
in & mere *transfer of wealth® from these employees to CSXT which

17
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the 0.5. Sourt of Appeals found impermissible :n Execuc:ves.
Racher, the savings will be achieved from better utilizatien of
equipment, facilities and manpower. Also,.CSXT will not be
obligated to hire additional train and engine service employees
due to its more .o-zucuat use of employees on the combined
territory. Moreover, CSXT estimates that train delays will be
greatly reduced. Thus, in this Arbitrator‘'s cpinion, the
transaction itself will yield eanhanced efficiency independent of
any modifications in the present collective bargaining agreements
on the 340, C&O, WM and RP&P.

e

** Ia 1903, che UTU and the BLB exscuted implementing
agreemants atfter the B&0 received permissicn to operate the
properties of the Western Maryland ia Pinance Docket No. 30160.
In 1992, cthe UTU and the BLE executed implementing agreements
after the CSXT acquired the rail assets and operations of che
RF&P in Finance Docket No. 31934. Those isplementing agreementcs
provided that °they shall remain in full force and effect until
revised or modified in accordance vith the Rasilway Labor Act.®
Accozding to the Unicns, those implementing agreemencs are
still in effect since they were never revised or modified
pursuant to the RLA. The Unions msintain that the Carrier has no
right to re-coordinate the properties that were invelved in those

implementing agreements.
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The Unions cite a 199¢ award rendered by Neutral Rcpoers -,
Harris i1n a case between the UTU and CSXT invelving Carrier's
netice to coordinate work performed on the C&O and the Louisvi.i.e
and Nashville Railrcad Compasy in support of its contention.
Arbitracer nmz; found that because of an earlier implementing
agreement involving the same properties, CSXT vas precluded from
asking for de novo arbitration to cc:rdinate property subject %o
an implementing agreement which, by its SXpress termes, may only
be changed pursuant to the RLA. The Carrier has appealed cthe
Harris Awazrd to the ICC.

It appears that Arbitrator Harris concluded that an
implementing agreuasent may not be changed ia a second
coordinacion gof the same sroperties excepe in accordance with the
teTms of the implementing agreement. Howevar, CSXT and or its
predecessors agreed to implementing agreements iavelving che WM
and the RP&P. Bvideatly, there were no implementing agreemencs
invelving the 34O and Cs0. Since over 00% of the territory the
Carrier now proposes to coordinate involves former 340 and C&0
Property the Carrier is not now seeking coordination of ‘the same
pPropesrties® which ware subject to earlier implementing
agreements, ia this Aﬁttn:oz'a judgment.

This would seem to distinguish the Harris Award. Ia any
event, this Arbitrator finds nothing in the Iaterstate Commerce
Act, ICC decisicas or the Naw York Dock Conditions which preclude
coordination of property previcusly coordinated and subject to an
implementing dgreement which may only be revised or modified
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pursuant t© the RLA. Any tension between this Award and che
Harzis Award must be resolved by the ICC.

In this Arbitrator’'s view, when the drafters agreed that an
:mplementing agreemant could only be changed ia accordance with
the RLA they a‘.a:.nud this prohibition to apply to matters
subject =0 bargaining under the RLA. They could net have intended
it to affect the jurisdiction of the ICC. Ner did they have the
right to preclude the ICC from reviewing ssrgers and
coordinaticns subject to ite juriediction. A new transaction
would be governed by the Iaterstate Commerce Act, not the Railway
Labor Act.

It is alee noteworthy that CSET and its predecessors have
negotiated several isplemsnting sgreemeants coantaining language
similar to that invelved ia the Narris Award. Many of cthose
properties were subsequently coordinated without rescrt to the
RLA. Rather, they were coordinated ia sscerdance with ICC
procedures. The ICC has made it clear that labor disputes arising
from transactions which it has approved are resolved through
labor protective conditiocns it has isposed. such as Nax York
Ragk. net through the Railvey Laber Ast.

oz all ch foregoing reascas, this Arbitrator finds that it
was permiseidble for CSIT to propose a subsequent coordination of
propezty that had been coordinated previocusly which was subject
to an imsplementing ag-eement which could caly be modified or

revised pursuant to the Railway Laber Ast.
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In Executives the Court of Appeals for the D.c. Circuic held
that to override a collective bargaining agreement, the ICC must
find chat the underlying cransaction yields a transportation
benefit to the ;.u-buc. not merely a transfer of wealth from
employees to their employer. Although the Court of Appeals
remanded that proceeding to the ICC to clarify whether thers
wvere. in fact, transportation benefits to be had from the lease
transaction invelved there, it suggested that ‘transportation
benefits® could include the promotica of safe, adequate and

efficient trangportation; the Wz of sound econoamic
conditions amcng carriers; and enhanced sezvice levels.

The Carrier anticipates that its proposed changes will

promote more economical and efficient transportation in che
territory now served by the 340, C30, WM and RP&P which it wished

to coordinste. According to the D. C. Couse of Appeals, theare
would thus be some transportatios benmefit floving to the public
:mmmxmmaamumuu. January
10, 199%, notices to the UTU and 3LE.

Canclusion

As cbserved heretofore, the ICC must decide wvhether changes

in che B&O, C&O0, WM and RPLP collective bargaining agreements
that are necessary to isplement the transacticn proposed by the

Carrier invelve ‘rights, privileges and benefits® of traia and
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engine employees affected by the transaction which muse be
preserved. If che rcc determines that their “righes, Privileges
and benefits® have beea preserved, an issue on whicy this

pPToposed by CSXT oa Pebruary 2s,
Article I, Section 4, of the
employees adversely affected by this transaction will be entitled

€O Naw XYark Dock labor protective benefics.

The Carrier‘'s January 10, 1994, notice €O the UTU and 14

comported with cthe requirements of the mwmm

The notices were in vriting; were Posted and served ca the UTD
and BLE ninety (90) days in advancs; contained a full and
adequate statement of the proposed

Ml. 0'&'
Robeszt M. O’Bzien, Arbitracor

April 24, 1998
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SURFAII TRANSFINTATION scane I—SHV-IC'ETETEW

WR29mg

Firance Csz<et No. 23308 (Sub-No. 26)

CSX CCRPCRATICN--CINTROL--CHESSIE SYSTEM. iNC.
AND SEABCARD CCAST LINE INDUSTRIES. :NC.
ARBITRATICIN REVIEW)

-

cecided: April 1S, 199¢

CSX Transportation, Inc. (CSXT), filed an appeal with che
former I[nterscate Commerce Commission (ICC) to review an
aArbiiration award incerpreting and applying a labor protective
agreement. The Surface Transportacion Board has now been gaven
jurisdiceion over this matter. We reverse the tindings of faccs
and conclusions of },“ mlm. award of Arbitracor Robert O.
Harris concerning the i.mplementing agreement roposed CSXT ¢
effect chat carrier’'s coordinacian o mnu:m in a wm ’
Jperacing discrict. We will vacace the arbitral decision and
award, and remand cthe proceeding to the parties to continue the
implementing process i.n accordance with Article I, Section ¢ of
the Naw Xork Jack condicions chrough further negotiations or
arbitracion to reach a new .wplemencing agreement .

PROCEDURAL MATTERS

Oon January 35, 1998, che Railway Laber Executives’
Associacion (RLEA) and its affiliaced laber o sations’ filed
4 notice under 49 U.$.C. 10128 to intervens. contends chac
;:1 e:o atfiliaced un‘n or’uu:um l::‘uuhc::lmxvo

Tgaining agreements (CBAs) wich CSXT, wi significancl
atfected by the resolution of che issues raised in :u:u y
proe 3

CSXT opposes RLEA's intervencion oa the grounds that RLEA is
not & party to cthe proceeding. CSXT argues chat section 10338
4pplies to incervention by designaced ¢ sentatives of
employees and is, therefore, not available te RLEA, which is

! The ICC Termination Act of 1998, Pub. L. No. 104-00, 109
Scat. 003 (che Act), which was enacted on December 39, 1998, and
took effect on January 1. 1996, abolished the Interstate Commerce
Commiseion (ICC or Commiseion) and transferred certain functions
and pmool.hr to the Surface Transportation Board (Board) .
Section 204(D) (1) of che Act provides, in general, that
Y pending before che ICC on the effective date of :hac

ogislacion shall be decided under the law in effect prior to
January 1, 1996, insofar as they involve functions recained by
the Act. This decision relaces zo a "] that wvas pending
with the ICC prior to January L. 1996, and teo unctions that are
subject to Board jurisdiccion pursuant o 49 U.$.C. 11336.
Therefore, this decision applies the law in effect prior to the
Act, and citations are to the former secticns of the stactuce,
unless otherwise indicaced.

! The affiliated labor organizacions are: Americas Train
Oispatchers Department. Brocherhood of Locomotive Engineers;
Srotherhood of Maintenance of Way Employees; Brocherhcod of
Railroad Signalmen; Brothernood of Locomotive Engineers; Hocel
Employees & Restaurant Employees Internacional Union;
International Brotherhood of Boilermakers & Blacksmiths:
International Brotherhood of Electrical Workers; International
Srotherhood of Firemen & Oilers: and Sheet Metal Workers

Internactional Associacion.
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SIopr.sed ¢ :n. ¢ -‘e8 :! several .n.z3ng ACssrd g -
FeTiliirer. ing ISXT e~p.:/ees «re Tay e _aflected 3y .a.,
Pficeea. g arce Tecresentel Sy tne Unised ?tlnlperzcczzn emisn

S+ <l @ni3n alreazy .3 a Fa7iy  Ia response. RLEA aTFues =rac
=S 12 being “ucil.zed as a Sst/en.ent., shorchand reference for
sach of 22¢ nine Ta..#ay .4CSr zrjanizacions lisced :pn the
Netice, as well 48 <"e .ninssrporated 4ssociaciong co which thesir
shief execucives telzcng. " Ssnsequently, RLEA believes section
13320 :s appliicable z5 :.:-s -ntervention.

4e agree with RLEA :z:ac :he 185ues CO be decided here are
Percinentto collecsive targa.ning agreemencs between i:g
aff:l.azes and CSXT as well as between labor and che railread
sndusCry in general. RLEA and :c9 atfiliaces have o legicimace
incerest in che outceme of =nh:g procssdiag. Th ane
RLEA’S request to :ncervene. and w.ll accepe ingo the record ics
scacement filed on January 35. 1995, We will refer to che UTY
and the RLEA collectively herein 48 the Uniong or a9 laber.

8y pleading filed February .s, 1998, CSXT pecitiocns for
leave to file a Teply €O UTU's replv and o 3-day extension to
£ile & reply to RLEA's stacement. 1In the incerest of developing
a full and lete record. we will grint CSXT's request in ics
encirecy. CSXT's reply to UTV and to REA, filed February 18,
L1998, is accepted :aco che record.

SACKGROUND

CSXT in its present form was creaced by a series of
transaccions approved by the ICC. iIn cthe 1900 dna:::-tu [« 7 3
H .C.C. 831
), the Ce—unoulo Corporation, a
company, to control as subsidtary corperaty
the Chessie System, Inc. (Chessre) and Seaboerd Coase Liae s
Industries, tne. (SCLI). The railroads controlled by Chessie
included che Chesapeake & Ohio Rasl Company (C&0), che
lclu.nlmolaunuf:my (860), and the Westesn
l::xny Company (W). The uuro?:. controlled
e Coase ’
Nanhville Railroad Company
Company (Clinchfield), and

he
consolidation of che rail Tporate entities controlled by
CSX Corporstiom inco ics subsidiary Csx?.’

Lach of these transsctions creat . CSXIT wae
subjeet to the ICC'se scandasd J:-::.::.‘.::"m

lm
conditions. These conditions were adopted
X . 360 1.C.C. €60 (1979) |

Rack) . to ement che Congressional mandace to provide such
puemtu‘zbc 49 U.8.C. 11347.

Commission authorized the CSX

concrol of che ¢ subsidiary rail

{0 subsidiary rail carriers (the so-
Lines) of scrL:, through the me of Cheseie and

T™vO years lacer. :n o
°o )] . 30098

. Finance Docket
(ICC se - 8, 1902). <ne Seaboard and the L&y (boch of
which were subeidiaries of SCLI in 1900) merged to form the

Seaboard System, Inc. subs enctly, in
i - ¥ 2 » Finance Docket Ne. 31033

(2C May 23, 1967), -ne 360 merged inte the C&0. Lacer
that year, Cs0 merged inco che recently created CSXT. gSeg
[ oo

Finance Docket MNo. 11106 (:oC serv Sept.

2
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CR3@r Ugw [2z< caLS. .45TT Itanges necessary ‘:sc
fguTmatisn s agency-afpTs ed ITAnSACIISnS are e8taDl.isres sy
~ent.ng agree-encs -e3::.ited cefare che changes ccc.r .
7@ parties cannst realt 4t .TT.ementing agreement., tne .ssues
are resolved by arciiratics  ArSiIration awards may oe appea.ed
to the Board under :ne .A2f S.2lAL0 standard of review.'

Pursuane to ctne [II's 1390 decision in CSXT Sanezal, on
March 4, 1981, CSXT and z=e =7 entered into an implemenc.ing
agreement the 1301 Agree~en:: for the coordinacion of certain
territories of the I4C. LaN. and Clinchfield Railroad Company

Slinenfield). In :rmaz agreemenc. cthe affiliace carriers and
Televant labor organizacions agreed that train operations between
dazard-Fleming and Mazsin. KY. on the C&0O and LeN lines, and
cetween Shelby, KY, and Erwin. TN, on cthe C&0 and Clinchfield
lines would be combined i1nto °the Coordinated Territory.® The
Agreement concluded with the following stcacement in Article
XVIII: "This Agreement shall remain in full force and effect
uncil revised or modified :n accordance wicth the Railway Labor
Act, as amended."*

Cn February 11, 199). ISXT served a notice pursuant to
Article . Section 4 of ""—““;ﬂﬂ" upen the UTU Committees of
CeO. LaN, and Clinchfieid to exp the Coordinaced Territory.'
The 199) proposed coordinacion involved operations from Ravenna,
KY, chrough Perrit, Hazard, Ceane, and Maztin, KXY, to Beaver
Jee., and chen to either Russell or Shelby, KY. UTU opposed the
notice on the :roundc that Article XVIII required that the 1901
Agreement could only be revised or modified by the Railway Labor
Act (RLA). Arbitration followed.

On October 17, 1994, an Arbitration Committe.* found that
che carrier’'s lNax York Jock notice of Pebruasy 11 1993, was
improper because the 1901 Agreement specified RLA yrocedures ae
the only method of medification of the 1901 Agreemsnt. In
support of its ruling, the Commictee etated:

If che ICC found, as it has, that parties can make
. enforceable arrangements, jointly agzeed to, which are
different from those required by lew Yok Dagk, it

¢ Under 49 CFR 1115.0, the standard for reviev is provided
AR = , 3 2.C.C.24 729

(1907) | . Under the standazd, the
does not review °issues of causation, the calculation of

benefits, or the resolucion of other factual questions® ia the

absence of °egregious erzor.°® ac 738-36. Ia Ralawazs and

inance Docket
1990) at 16-17. ramandad
o .

20.ashax m ia MMLH_MIQJ.M
SLARAS, 907 P.3d 006 (D.C. Cir. 1993), che ICC said:

once having accepted a case for review, we may only
overturn aa arbitral awvard when it ie showm that the
awazd 49 irrational or fails to drav ite essence from
the imposed labor conditions or it exceeds the
authorzity reposed in arbitrators by those conditions.

(Cicacions omitted.)

' A second notice, daced March 17, 1993, referred to the
February 11, 1993 notice. and explained ia detail the proposed
coordinacion betweea: (1) Ravenna and Marein; (2) Hasazd and
Shelby; and, (J) Russell and Dent.

¢ Robert O. Harris., chairman and neutral member, H. S.
Emerick, for the carrier. and Robert W. Earley, for the union.

)
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SN Icmmittee aciing snder
423000107 grarted zy tne (17 «culd Be si=:ilarly oound
23 I3llisw such arrange~enzsy. ¢ == the case. :n¢
;arTier, oy .:s 1331 agree~ent. zas precl.ded itself
‘rsm asking for ig 222 arsitracisn of 4 coordination
which encompasses a -:=rd.zacion which ¢ Previcusly
dgreed may oniy ce =cdified :n an agreed Jupon-manner.

cn Jecember 9. .334. I5SXT Fecitioned £3r review of cthe

Arbizration Commitzee's dec:siz=n and award. CSXT requesced the
122 33 vacase the dec:sisn. f:nd that che 1301 Agreement g neot
4n .wpediment to implementing tne transaction proposed by che
1393 accice. and direct :me Ardbitration Committee co fashicn a
mew .mplementing agreement 48 required by Article I, Section ¢ of

- UTU replied. RLEA filed a statesent in supporc
ot UTU’s posicion, and CSXT filed a rebucttal. For che reasons
discussed below we will review the arbicracor’'s decision., vacace
the decision, and remand the pProceeding to che parties to
continue the implemencing process in accordance wich Section ¢ of
New York Dock.

ARGUMENTS OF THE PARTILS

The parcies raise three "™ain issues: (1) whether CSXT was
bound by the provisions of Article XVIIZ of the 1901 Implemencing
Agreement; (2) whether the changes would improperly nor. the
Prior 1981 Agreement by re-coordinating the territory a ready
coordinated there: and ()) whether the changes are :Zo type that
may justify our overriding Article XVIII as an impediment to the
proposed transaction.

LAGA QUESALD Revigy. CSXT contends that ics appeal meets

W scandard of review. The carrier avers thae ics
4ppeal raises recurring and othervise sigmificant issues of
general importance regarding cthe PToper incerprecation of

and, thus, sacisfies the criceria. In

:su. Mmr uwu‘enac u‘u m::uu'o mlm :M: the
parcies, ¢ & prior implement agreesent, ace
:Ml ‘;: .:oem with RLA g
mplessne uture transactions, egregicus .
merits our review and reversal. The Unicas de not challenge our
autherity to review the Asbitracor’s decision. but they argue
chac chere is no reason to overturn the evazd.

. UTU contends that CSXT knowingly
and voluntazily to the Arcicle XVIIZ language that
provides that the RLA procedures are the only way to modify the
1901 Agreemsat, and that CSXT is, therefore, bound by the

bargaining clause.

CSXT counters that Article XVIII's refereace to cthe RLA was

merely °*boilesplace phraseclogy® found in collective
agreemencs. and that it applied Y ¢to modificacions

of theose provieions relscing to employees’ rates of pay and work
rules after implemencation of che 1901 transactioa. csxT
maincains chat the agency's daw _York Dock procedures would be
followed for say future transactions that alse invelved the
Coordinated Territory.

UTU, however, cakes :ssue with the railrced’s categorizacion
of Article XVIII as merely boilerplacte language pertaining to
employee races or work rules. It argues that it was not
neces to include the disputed language to assure the use of
the RLA. for negotiating those provisions, because such macters
are subject to RLA procedures anywvay.

CSXT complains that cthe laber organiszations’ incerpretation
of Article XVIII focuses only on the reference to RLA procedures

4
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Fracedures .n Ariii.e Il & 3¢ :irne Agreevens. 3ecause :-
dgreement specif.:i.., referenced LS28 o223, :sxf' ::ht':l'.ﬂl
SRAC i was free > arry .t tew czorditatiang snder zrose
Procedures, pursuan: :: e M.inerity granced Y a2

CSXT assercs :-ac .: 473 .9 predecessors have previcusly
co0rdinated cerritcries .m2er New Yark Sack in subsequent
:CC-auchorized crarsac:.:ns. Zespite the inclusion = similar RLA
-anguage 1n.the :~plerent.=g agreement., and without any objection
fxam UTY. For exawple. :ne “M and 040 entered inco an
:mplementing agreement «i:n TV on Novembey 20, 1979. Section b $4
2¢ z7e agreement concained zhe same referencs :o the RLA as dces
Arzisle XVIII. 360 and @M served notice in 190) '.ader Article I,
Seccion 4 of m <0 expand the Coordinasced Terricory by
adding ctrack from Jurcis Say Railrcad. After UTU refused to
AgTe® O a nev .mplementing agreement, one was imposed by an
arbitration commiczee .nder

In 1959, che former Aclancic Coast Line Railroad Company and
~&N encered 17tco an :mplemenc.ng agreement with a predecessor
union of the UTU coordinacing cheir operations in Montgomery,
Alabama. Section $ of that agreement concained the same Arcicle
XVIII‘reference to che RLA at .ssue here. Nevestheless, this
SOrritory was expanded to include track of the former Aclanca &
West Point Railrosd and the Western Railwey of Alabams, pursuant
to & 1903 Naw York Dack :mplemencing agreesent. The former 8360,
C&O and L&N expanded their coordinated train operations in
Cincinnaci, Ohio under a 1904 Yax _Yaork Dock isplemencing
agreement. 244 Appendix [. even though this sase territory had
been the subject of an earlier coordination accomplished under an
implement agresment with the UTU containing the RLA reference.
In 1993 CSXT expanded coordinaced territories of the former C&0
and Seaboard Systes in Richmond, Virginia to include track of the
former Richmond, Fredericksburg and onse Railzoed. The
previous Novesber 29, 1909 .mplemencing agreement agais contained
the RLA reference.

The union responds that its failure to invoke ics righe to
follow RLA procedures in the past is not a waiver of thac righe
here. The unica concends that in the inscance invelving 860 and
WM, invoke its RLA bargaining right because there was
an incerveaing ICC decision under which the second coordination
agreement proceeded. In addition, tha conselidation invelved
only 0.18 miles of rail and five employees, who were not eubject
to significane changes.

CSXT aleo a ® that che arbitracor’'s decision failed to

explain what °quid pro quo® it would receive for relinquishing
1o statutory right to accomplish coordinacions ¢ L]
Reck procedusres. CSXT .mplies that the 1901 Agreement was not a
typical ‘contract® embodying some bargain between CSXT and UTU :n
-ﬂu the railsoed could waive i1t scatutory right. Racher, CSXT
characterises the 1901 Agreement as a regulatory cequizement of

UTU states that the .angusge 1s clear, simple, and
unasb . and that the Arpitractor had no need to
‘peychologize® the carrier's =otivation. UTU speculates that
csg‘n ly and knowingly sgreed to Article XVIII because it had
no meaningful expectacicn .n .301 that it would re-coordinate :he

same cerritasy 13 years later.

csir maincaing cthat the Committee’s construction of Article
XVIII i@ contrary t9 the scacute, O and to the
CEXT _Coneze . decision. <C.:.ng

HIBIT 20
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332 aad Culy 7, 1392 Nazdal ' ). the .m:ZZ:‘u;l'..'
that ihe exclusive -e:7cd res..red 8Y 33 precedent for
acccrplishing a crarsacsisn s.cna as i FEoposed here is chac
provided in Naw X225 o322  According 3 CSXT. the parties may
7GC. By agreement, /afY :ne fegquiremencs sec By the stactuce and
ICC order, especially ~nen :ne alsernative Procedure i1s contained
iN AN agTeement ChaC 48 Tever Seen reviawed By the agency.

ViY maincains, nowever, ~hat nething in the statute or in
A a rrammu tle tarrics and the labor organisation
frem voluntarily agreeing :n a implemencing
agreement to & different method ¢ rese ving macters concerning
future coordinations of the involved lines.

mnm.n.:.m.mmu- CSXT argues chat its 1993
prope transaccion was not incended to be a modification of cthe

u"xmx €. but vnﬂ: new eoontaum. coqQuiring 8
completely new noti.e and a tew mplement sgreement unde
Arcicle I, Section ¢4 of . éz ]
the :rm::u?g, eo::u‘ by the 1981 - oy

consummated; that, by its cerms operation of

=GRk, 1t was limited co coordinating the traiam operations
described therein. and did not address future transactions; ())
that che 1901 Agreement would noc e modified oF revised by the
proposed transaction, but would be superseded and '3:‘“‘ by »

new {mplementing Agreement governing expanded,
CurMury; and, (4) chat employees’ iaterests would
still be protected, because they would continue te receive the

protections and benefice under Naw Xaxk Doch, as guaranteed in

In vesponse, UTU cites le from CSXT's 199) notices
thae to contradict the railroad’'s argumest that the 1993
vas not incended to modify the 1901 Agreemsat. The

’ 13, 1993 notice staced that it was ‘necessasy to reocpen
m of che consolidated ares.® The stated intention of

the Nareh 11, 1993 notice was °“to recpea the agreemencs
coordinating the operations between Hasard and Shelby, Kentucky

- . . GO revise cthe present agreements to operate as indicated
below: *9e9.¢ ageording co the unica, the mstters *indicated

belov® were three proposals to expand the 1901 Haszard-Deans-
Maztia coerdination.’

DISCUSSION AND CONCLUSIONS

. In u&ﬂnu the ICC asserced ice
suthority to review arbitral awa arising from the laber

pretective conditions that the agency imposes upem its approval
of mezgers and other transactions embraced vithia 49 U.l’g.
:uum. The ICC stated cthere that it would review such awards

fe iavelve ‘significant 1ssuee of importance

the proper incerprecacion of our laber protective
conditions.*® It also said that where there is egregious error
oF vhere the avard fails to drawv ity essence from che labor
conditions, it would reverse an arbitral award.’

The isous of whether che railroad has bound itself to follow

ia undertaking the changes at issue is a
significant ifseue of genersl .mpostance which merits our reviev.

' Sam Rxhibics A and B. UTU's verified statement.

' LAGA.Cuxtain, ) 1.C.C.24 ac 736.
' 14, et 738,
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aas) yese caoa o ArSi:cator Harris csnel. e
76 CATTIer notize .n3er Sectisa 4 of 3:2.?”::;“
SeCauSe the Imp.erer:.ny Agreemenc provides that ollowing :ne
gracedures of cre RAULA ffers zhe “‘only meched for nodifying or
expanding che coord:inazisn 2f faorces originally agreed o
Ssvering the terriiary ceceeen Hazard and Marein, KY.* Buc
“arzis did.not supper: "is finding that the reference o the RLA
~a3 that "eaning. 3Jefore :nhe arbicracar, CSXT argued. as :.: ices
~ere, cthat the reference to RLA procedures :in Azticle XVIII means
tac changes in pay and working canditions must be negotiated
F4rsuant €O cthe RLA. @uc the railrsoad claims chat the language
dces not mean that any further modificacion of the implement.ng
agreement tO cCarry out an [lC-auchorized transaction is subject
t9 RLA rather chan ICA procedures.

Rather than rescating the procedure under the law, labor
believes that including the sudject 1 would express che
.ntent =0 adopt a new procedure. the . vacher chan the
cuscomary procedure under :he ICA for implementing changes
ar:sing out of an ICC-approved transaction. The Unieons argue
IR4C SuUCh 4n inCerprecacion makes the mOst sense because section
6 notice under the RLA must te served by the carrier if ic
precpeses any changes in rates of pay or work rules, whether such
a8 provision is inserced in the .mplementing agreesent or notc.
Thus, reasons UTU, a more reasonable interprectacion of the
l 48 chat it was included to make clear in this agreement
chat & wider scope was envisioned for the RLA than is usually che
case. Labor concludes that the language is clesr, sisple, and
unasbiguous .

We do not agree wich the Unions that the refersnce to the
RLA is free from ambiguity. It 18 neither uncommen nor
unreasonable for the parties to an agreemest o recite the
spplicable law in the contract. Thus the interpretacion argued
by CSXT may not be rejected ouc of hand. Moreover, sseusing
wichout deciding that carriers and unioas mey Aru-ut
replace the ICA process with that of che RLA, ¢ act that
congress enacted sections 11147 and 11341(a) to govern in these
inscances ® that any ambiguity ia aa sgreement be resclved
in favor of the ICA process. Sas
B, 499 U.8. 117, (1991). Aay
agreement the parties to depart from sectionm 11347 and New
procedures to resolve macters that would normally be
cove those procedures should cherefore be clearly and
urasbiguously expressed. That is not the case here.

In looking at the evidence submitted by the parties, we note
chat the railroad has pointed to cercais circumetances to suppore
ics position. CSXT 'iotes that similar language had been included
in four other implerenting agreements. The railroad points to
this a® & practice :ontinuing over )0 years which has never been

ed Dy the railrcads. cthe unions or anyone else to uncil
now eeAR that the RLX displaces M“m a8 the procedure
for aodifying implemencing agreements to changes arising out
of trangsactions approved by the ICC. The uaions have challenged
the relevance of one of :tncse precedents, but have not produced
any precedents where a provision such as the one ia Article XvIIl
Rae employed or interpreced to provide for modifications for
48 1aplementing agreement pursuant to RLA provisioas.

In another arbitration case,

-MNe. 237, (ICC

Sec. 7, 199%) ¢ Py - : ., Azbitrator

se 2
Robert M. O’Brien addressed a similar provision in an
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-~P.eTenI. 7 agree~e-: g U ang tne 3raotherTnicd o
Lscocmotive Engineers 5. 177.84 tnere, 28 TTC ard ine ALIA -ave
arg.ed here. zra: any m3% 12 tne lTpleTentlng igreevenz -~ad ::
ce undertaken gurs.arn LA pracedures. [N suppore of :zneur
Arguments S0 Arp.i:rac tne Jnisne cited the decisicn 3¢

- eeding. O’'drien distinguisned
Harris’' award py :scns:c..”F :oe .acter's holding as limited co o
*second coordinac.sn £ :ite same propercies.® O‘'Brien then found
chat in the praceed.ng sefsre nim the properties o be
csordinaced were 3i1fferent Arditracor S'Brien then went on o
say, O'Srien Award ac 32, :hac:

In chis Arbicratar’'s view, when the drafters
agreed that an .-p.ement:ng agreement could only be
cranged i1n accordance with the RLA they :atended this
prohabition to apply to matters subject to bargaining
under che RLA. They could not have intended it to
atfect the jurisdistion of the ICC. Nor did they have
the right o preclude the ICC from reviewing mergers
and coordinacions subj)ect to its jurisdicticen. A new
czansaction would be governed by the Interstate
Commerce Act. not the Raiiway Labor Act.

tn support of his conclusion, Arbicrator O’'Brien cited the
face chat CSXT had negotiated several implementing agreemencs
containing the RLA language and noted cthat many of these
properties were subsequently coordinated without resort to the
RLA. °“Rathez®., he noted. °“they were coordinated in accordance
with ICC procedures. O'Srien Award at 21. The ICC upheld
Arbicrator O‘Orien’s award.

Because we conclude that Article XVIII merely recites
exiscing law, which provides that RLA procedures apply to
modificacions of races of pay and rules (i.e., macters which are
oucside cthe scope of modification to CBA’s which can be made by
an implemencing agreesment)., we need not address CSXT’'s assestican
that this cransaction warrants & nev implessnting agreesent
racher chan modification of the 1901 Agreemsnt. Nor need we
repolve the issue of whether the parties to an implesenting
agreemsnt, by sutual conseat, mmm%
procedures with ALA procedures tO gOvern mattess €. othezwise
would be covered by the Maw Xogk Dogk proceduses. FPinally, ve
need not consider whether we may or should override the
provisions of such an agreement pursuant to the provisions of
section 49 U.8.C. 11331(a) or ¢9 U.8.C. 11347.%

we f£ind cthat the arbitrator committed egregious errvor in
tinding that CSXT was bound to effect the coerdination at issue
by resorting to the RLA as & result of the provisions of Article
XVIIZ. Accosdingly, we vacate the arbitrator’'s award and remand
the proceeding to the parties to continue the implementing
rocess ia sccordance with Article I, Secticm 4 of the

conditions through further negotiations or arbitration to
reach & now implementing agreement.

* The coust in mmgmﬂsm.lnm:u
L.:r‘g..lon P.34 446 (0ch Ciz, 1909), held that parties to an
imp Naw York Dack could

cing agueesent .nder agree to follow
RLA procedures for any modificacions to an isplementing agreement
and that the ICC lacked authority to override such an agreement.
The.-coust, however. based its conclusions on

%‘ﬁ. 600 7 24 $62 (D.C. Ciz. 1909) (ho chat the
ICC lac authority %o wodify CBA’S), which wae subsequently
oveztusrned by the Supreme Coure.

Izain Dispacchaza Asa . 499 U.S. 117 (1991).
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T.rarnze Z3cees N3 13333 3_5.%ua i3
This decisicn s L3558
Jed ity 2§ tne n.van el s %

: '- ‘. a“.“‘ :

: The dec:is.cn 313 award £ Arpicracor Robert 0. Harris :s

.-

vacated. The proceed.ng .8 re~anded co the parties for furcher
proceedings in accorzance with sur fiadings.

ssanzly affect eicher :ne
T energyy Ionservac::

2. A copy of chis Zecisicn will be served on Arbitrator
obes: 2. Harris.

3. This decision is effecz.ive on tne service <ate.

Sy the Bcard, Chairr . Morgan, Vice Chairman Simmons, and
Commisgioner Owen.

vernon A. Williame
Secretary
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SERVICE DATE - JULY (5. (997
SURFACE TRANSPORTATION BOARD'
' DECISION

Finance Docket No. 28905 (Sub-Ne. 27)
csx CORPORATION-CONTROL~CHESSIE SYSTEM INC
AND

SEABOARD COAST LINE INDUSTRIES, INC,ET 4L
(Artiaston Review)

J The ICC Termination Act of 1995, Pub. L. No. |

- uﬁx&:-.mmcmm
Was enamed on Dessmber 29, | » aad took efiect on Jasuery |, abolished the Iaarmare
Commaren anccc“)umm i

“ﬂm
Roard (Board), Section 204(5)( 1) of the

» The ICC adopeed these conditions ia New York Dock Ry ~Coneroie8rooklyn Eassern
Oim, 3601C.C. 60 (1979) (New York

Mu“nmnmu
protestion under farmer 49 U S C. 11347, which has bess recodified as 49 U.S.C. 113326

conditions. “/d’ a8 733-36. In Deiware @ Trockeyge
Rphes Terminai Rahway Company, Finance Dockat No. 30965 (Sub-No
1) etal (ICC served Oct. 4, 1990) & 1617, remanded on other grownds in Rauiway Labor

As'n v. Unved Siges, 987 F 24 806 (D .C. Cis. 1993), the ICC elaborated oa the
mmenm

Ouuhviqmnunfwmu. we may only overturn as asbitral award
minmmmlm‘smwunmn“m“

(conanued. )

EMPLOYEES' EXHIBIT 20
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luTuted excepuons not reievant here. overnde Srovisions of collective Sargaining agreements
(CBAS) that prevent reaiizatiaa of the oudiic Denerits of approved transactions * Affectea
employees receive comprenensive dispiacement and disrrussal benefits for up to 6 vears

Tlus proceeding arose because of CSXT's effors 10 make operational changes refated (o 2
senes of ICC-apgroved ransacuons thas heiped 10 create the camer as it i3 today. Bnefly. CSXT
Proposd to coordinate Tmn operauons and make related labor changes over 3 portion of i1s

* (Eastemn
and trainmen working
/ and BLE covenng
loss of five

8 nouce on UTU and BLE of its intennion 1o
implement the labor changes under New York Dock.

mumw-muumua
Um“mdamuuen-.--y
because they would violas exisang CBAs.' Unable
under New York Dock The parues seiectad Robert
O'Brien 13sued his award on Apnl 26, 1999,

mmmuhldjwﬁuahlﬁenn
New York Dock. mmmucmmuu-nm
lcc-unu-mm-hmnm'm
thas must be preserved under Article L. secuca
1sus for the [CC itseif 0 decide i light of the
remand of thig issus in RLEA, ngwe 2.4. Both

(...continued)
iwhiucn“u-unmn-mwinmw
M* [Citanons omuned. |

mmmu—«hum.m-mmam
~¢bl~*uu-mm“wmt«a
Mnmmmmm-—-umw&-
tharoumder. See Wallase v. CAB, 738 F 24 861, $64-65 (11th Cir. 1985); Pan American Worid
Airways ine. v. CAB, 683 F.24 554, 562 (D.C. Cis. 1982).

s %mnm.wmn*mmmmﬂ«
a).m&mhl-mm.uubbmnmﬂwm
Railway Laber Execusrves’ Ass'm v. United Siates, 987 F .24 806 (D.C. Cir. 1993) (RLEA);
Norfolk & Western v. Amenican Tran Duspaichers. 499 U.S. 117(1991): and American Train
Duspaschers Associanon v. |.C.C.. 26 F 3d 1157 (D.C. Cis. 1994) (4TDA).

? mumuma-mcsxrmuum.-m.mmor
Com‘udﬂmnﬂ.ﬁ.unmzﬁdmmdmhmmt
umlnmolummmumdmmm
Jecisions are t00 old. These 135ues are not invoived in tus decision.

Y
-
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Finance Docket No 2890: SugsN.e 2°

opersuonal efficiency. Subsequentiy :ne (CZ 5 zecision was affirmed in L mueg Transporiariun
Lmomv STB, 108 F 34 1435 DC C.: 397 .

By petiuon fled October ! *. |996. tre Cnyons request that we enter 3 ‘sSupplementai
order” under current 49 U.S.C. 113

' :7mumcsxrwwwnmmo: (1) the
public Tansporanon benefics * Y realized” by the transacuon: and (2) the manner in
whuch those benefits have been used *

On Novemoer 6. 1996. CSXT replied in OPPOsILION 10 tne
Unions' peution for a suppiemental order

On December 31. 1996. the Unions filed a monon to file a repty to CSXT's repiv ang
tendered a separatety filed repty. CSXT filed s reply n Opposiion 10 the Unions  motion on
Januasy 8, 1997

DISCUSSION AND CONCLUSIONS

ThummbtlwmuMMWUlmnoﬂw
reopen this admumistrstively final maner. Wcmmmmwmwum
matenal error, changed curcumstances or new evidencs. The Unions urge us to begin a separate
Mbmhmofmmpwicmahmumh
mmmmummmnmmum*muuum
unsuppored aSUMBTOns. hn-.uy.numuulcc“-uwmoy
mummummuw—umum
coasolidenon of semonty distsers,

We disagres. As nowd by the [CC ia its Decamber 7, 1995 doziamon & 12-13, and
affirmad by the court (siip op. & 11-12), ihe eficiamcy basefits o the ;

comsslidanon ~ere
suppores sad quantified ie the recond before the srbromes. Thaa. the efficiency benefirs very
g el T R TR —— Th; Unioas heve failsy

%4 10 jusufy
myumuu;mmn—;

mu&-&mhwnwuhvaﬁcum;my
Mdh“(~.q~h~yv o) will like/y be p2=s2 through 10
the publie. unmu-ﬁamw/‘umumn.we
Mb"*-ﬂuum(&opnlnz

|mprovemenss in efficiency reduce & cr.ner's c: s of sar v ee. This is & public
mi‘-m-nhmmln-humm
ulumately consumers. The sevings realized by \ SXT can v expectad 10 be
pessed on o the pablie becmus of the pressnce of ompetat\. Where the
m*bmnmnu“‘mm.s
avaslable 10 ensure that com do.resses are reflecied in n< decTan e Morer ser.
insreased effisionsy and loww. coss would ensble CSXT 10 i~ iss maiis ==t
mu*hu.uu\uvm_hu“mﬁm.‘.n
provids beuse servies for B/ same

. s While the ruiroed theredy enefits from
thess lower cosms, 0 does 128 public.

! On April 12, 1996, tw Unions filed an eartier peanon for a “supplemental order”
munmw«—mcsmstmumwmmmm
Eastern Distriée. - On Ociwober -.J. lm.dnUmmﬁldnmolmmoImumtm

" We will not considse the Unsons reply 10 CSXT s reply. Undaer 49 CFR 1104.13(¢).
replies to replies are prohidired. Thsmmmeamyummnmmolwm
bumUm-hnw*nmmmmmm”lmmm
wwmmmmmmmmmmm Moreover. tw
Um'mmmmmmmoﬁuannmamm;
requiremnent on CSXT.
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Finance Docket No 28905 'Sus.no e
t0 explain why they beiieve the ICC's decision
again the question of efficiency fans was
CC's decision and the ICC’s conclusions were

This decision wil not sigruficantly affect either the Quality of the human environment or
the conservauon of energy resources.

It 15 ordered:

1. mmehnmmmuM
> A Mdnhuucﬂunwummorm

lytholo-i.Chun.Manuvah-M

Vernon A. Willigms
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UNTTED TRANSP. ('VION » SURFACE TRANSP. 8D.

Clwwitd Pi¢ 1629 DC Ci 1997

UNTTED TRANSPORTATION UNION
and Brotherhood of Locomotive
Engineers. Petitioners,

SURPACE TRANSPOBTATION BOARD

Argued Feb. ¢. 1997.
Decided Mareh 21, 1997.
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bor-protective conditions on the Transaction Before: EDWARDS, Chief Judge,
0 insure 3 fair arrangement that wll safe- HENDERSON and ROGERS. Cireut
guard interest of adverseiy affected employ- Judges.

ees. 49 US.C(1994 Ed.) § 11347
o OmformoCmﬂhdbyChm!J
2 Commerce emgg.7 EDWARDS.

Senionty provisions of colleetive bar-

gauvung agreement (CBA) are not withun the HARRY T. EDWARDS, Chief Judge:
compass of “rights. privieges, and benefits”
MMWWMM

of Interstace Commerce Commussion (ICC)

o abrogate certain terms of collective bar-

funng agreement (CBA) as necessary w0

effoctuats an ICC-spproved rairoad consoli-

dation. 49 US.C.(199¢ Ed.) § 11347.

See publicsuon Words and Phreses
for other judicial consgrucuons and def-
nsuons.

3. Commerce =200

ifEis]
it

5

1h
i

3]
f

g 2
&

{7
#H

EMPLOYEES' EXHIBIT 20
PAGE 37




UNITED TRANSP. LNION v. SURFACE TRANSP. BD.
Clwan 108 P )d 1429 ‘DC.Cle 1997y

‘he preservadon of mghts, prvieges.
and benefits under exisung colectve
safgUNNG agTeements

qowever. the Supreme<Court and tus court
save made it clear that the [CC may abro-
¢ate cercaun terms of 3 CBA as necessary w0
effectuate an [CC-approved ransactuon. See
\orrolk & W. Ry. Ca v. Amencan Train
Dispatchery Asan 499 U S. 117, 127-28. 111
3Cu 1158, 1162-63, 113 L.Ed2d 98 (1991)
D1spatchers); Amemcan Tramn

4ssn v. [CC, 26 F.3d 1157, 1163-64 (D.C.Clr.
:994) (ATDA); Ezecutrves 987 F 24 at 814

dents of employment, o fringe benefits’ . . .
ind does not include scope or seniority provi-
sions.” CSX Corp—=Control—Chessie Sys.
Ine. and Seaboard Coast Line /ndus. Ine.
Finance Docket No. 20008 (Sub-No. 27)
(Nov. 22, 1996) (Commisvion derrsion), re-
mnted in Joint Appesdiz (“JA" 228 [n
ight of the applicable stumsory provisions
d the judicial decisions construng them.
“¢ can find 0o besis to overturn the Commus-
iion’s holding on this point.
Furthermore, the Commission did not err
A upholding the arbitrater’s finding that
CSXT's proposed changes are necsssary o
l. The ICC
o, ST Qe e
. 1990, "the Intermase Commerce Act
ICA”) was amended by the ICC Termunacion
Act. thereby transferming all of the ICC's remain-
"¢ functions to the See Pub.L. Ne. 104

33109 Scar. 403 (1999). A savings clauss in the
Terminauon Act. § 204. provides tha: matters

1427

effectuate an [CC-approved consolidagon.
The ICC found that “merging the separate
sénonty rosters o one will produce real
ellaoneybomﬂu.'mnan.muum
JAmmumm:MMnmbo

cm..mmm.umm
of various ralroad

11347 of the ICA were conunusd by e ICC
Terrminanion Act. bus were 8
tvelv. a0 8§ 11321(0) and 1126.
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ist for engineers and a separate st for
asnmen.

At the ume when the disputed Proposais
wvere advanced, CSXT had CBAs with the
LTU and BLE covering each of the former
ralrosds consututng the new distict. The
seruority rules un the CBA for each ralroed
generally requred that work wn that geo-
graplue region be performed by empioyess

Eastern B&O District, CSXT could use any
enginesr or traiaman 0 saff 2 ocun
throughout the consolidated diserict. regard-
less of whether the tarritory was within the
boundaries of the employee's rauroed prior
to consolidation.

On Januar: 10, 1994, pursuant to Commis-
sion-mandated procedures under secuon ¢ of
the Vew York Dock rules, see New York
Dock, 360 1.C.C. at 77, CSXT served notice

108 FEDERAL REPORTER. 34 SERIES

reserved for the Commussion the 1
whecher CSXT's proposed changes 1, the
CBAs undermune prowectad “ngheg v
eges, and benefits.” See L'TL csy
Trangp. Ine, (Apr. 21, 1998) (O'Bren. Ardy,
reprnted in SA 413

The unions peutioned the Commuasion ¢
review and reverse the arbitrator's decision,
see Peution of UTU and BLE. CSX Comp
Control=Chesse System, [ne. and Seaogrd
Coast Line Indus., Ine. Finance Docket No,
28908 (Sub=No. 2T (June 9, 1996), reprinceg
in JA 33, while CSXT requested the Com.
musmon to uphold the arbitrators findingy
and. furcher, to find that CSXT's proposed

The Commission ruled in favor of CSXT.
Ses Commusnon decision, rvprinted in JA
24-4). Firse, the ICC sustained the arbi-
trator’s finding that CSXT’s proposed coor-
dinatica of train operations in the new, coo-
solidated B&O Eastern District was linked
w [CC-approved merger and control trane-
ot 8 rvprinted in JA 231
i upheld the artwere-

j
'i

1i
L
lil
:gg
T

589

§
E
8
:

!
I

itk
HIHRHH]

i

g

H

i

EMPLOYEES' EXHIBIT 20

PAGE 39




UNTTED TRANSP. UNTON ¢ SURFACE TRANSP. BD.

1429

Citaan (08 FJUd 1429 'DC.Cle 1997

0 the rairoad. and that the merging of e
separsta senionty districts wall produce mea
erficiency benefits. See 14 at 13, reprnzed
n JA 238 Finally, the ICC determuned
nat CSXT's proposed changes do not -
volve “nghts, and benefits” wnat
are protectad by 49 US.C. § 11347 and sec-
aon 2 of the NVew York Dock rues. The
Commussion notad that “Mghts. prvileges.
and benefits” include only “the wnadeats of
employment. ancilary emoluments or fringe
benefita.” Ses 1d at 14, reprmmted 18 JA
27. The Commussion conciuded that the
CBA provisions at wsue in thus case do not
fall miun the protected “rights. privieges.
or benefits,” a8 they invoive scope and se
nionty changes of the type that conmstently
have been modified in the past i connecuon
with consolidstions. See 1d at 15, reprinied
n JA 238

On January 4, 1998, the STB denied the
urions’ petition for an administrauve stay.
The unions then flled a pettion for review n
tus court,

IL Avavss

The Supreme Court has made clear that,
0 effectusts an [CC-approved transecton,
49 US.C. § 11341(a) (1994) allows for the
sbrogation of terms in 8 CBA. Ses Dis-
putchevs, 499 US. at 127-2% 111 SCL &
1162-63. In this cowrt's Szcecunrves deci-

necessary o lot (it] carvy out the (ransecuon.
49USC. § 11341(a) (1990,

- In thew brisfs, the unions aiso cuntend thae
under previous implementung agreementa. CSXT
was required 0 make any modificanons w CBAs
for ihe former ruiroads comprung e new con.

ne Commussion may modify CBAs as neces-
sary w effectuste covered Transacaons:
The statute clearly mandates thas “nghts,
prvileges, and benefits” afforded empioy-
ees under exusung CBAs be preserved.
Unless, however, every word of every CBA
were thought 0 establish s right, prvilege.
or benefit for labor—an obviously absurd
proposition—4§ 568 (and hence § 11347
doss seem to contempiate that the [CC
may modify s CBA.
/d at 814 (footnotas omitted). Subsequently,
! ATDA, the court construed £zecunives as
holding that “certain contractual provisions,”
te. those treading upon any nghta. prm-
legua. or benefits in a CBA, “are immutabie.”
26F3datllca
In this case, we face two main issuss-—i1)
whether CSXTs propossd semionty changes
invoive terme of a3 CBA that are shielded
abeolutaly from the ICC's abrogation author-
'ty and, if not, (2) whether the proposed
changes ere “necessary” to effectuste an

deferning 10 the Commsion 3 judgment

We alss nows that. 8 & rvised case nvoining
(ha same conurect language at weus here (bt o
diflerent consolidated distret). a panel of Uus
court 13 currently considenng, and will address.
whether the ianguage requires applicatice of
RLA procedures. Ses UTU v. STB, No. 9¢=1101
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o)

,m"nm' uu:n::l:o MGRLL DMmivieges ang stangal deference b courg,

_— applicable awy ang or Under the Comnu:.:n'"w'mm'
shall be onun? uniess - 'n”w: . o b“:ﬂ f

PR od changed >y o tel  Hag

collecuve bargunung agreements.” %

360 [.C.C. a¢ 84 (empimasis added). [ oth-

f' words, CBA terms that  estabusn

br.-.‘:.n. Prvieges. and benefits” may no¢
rogated outside of collecave bargun.

g’ Up unal now,

l%&i

: and
\nsurance, hoe-
and

Etlf![!:i"
S BT
?:n!z??ilefi’
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he WO events unreisted. This argument :s
mentiess.

The record clearly supports the Comsmus.
sion's affirmance of the arbicrator's factual
WMWMeMmmu’nm
a8 approved teansscton.  As the Commus.
wnnmcsxrhumﬁdmmm
dons gradually. often waiting unal corporate
enuues were merged. The Chesme and Ses-
board Coast subsidiaries were not fully
merged unal 1992 On this record. we are
umﬂdmumon.-aolmdo.nu
dimunish 3 es:5a connection. Ses CSX
Corp. —Control—Chesns Sys. Ine and Ses-
b0ard Coast Line Indus, 8 1.C.C24 T8 ™%
n. 14 (1992), c’d sub nom. ATDA 28 F.3d o
1187,

sil

thag
rosters was nee-
il
aad

|
i
i

;
Il
|

I
E
1

HH L
]
: t}g
!

it

i
il
;

!
!_
il

of
|
I
t

£
§
:
|

Forcho'ﬂ'“mmm!or
review is denied.
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DMPIOYEY PP S CoGES.

s a——

MCDEL SZCTICN 11(C) AGRIIMENT
TOR TMTA CPERATING AS3ISTANCE

WEISIAS, t2e CasgTess secigsl

22 Assiscasce Acs ¢ 19T. t:zat

=7 Tesuired SpEratisg assistascs

goimilate Tiiersciy asc assist
o) develszsest al=s; asd

g L5
e =2
=ai=%alia serTice 2 <ne

s=minities L3 =psetisg tell

==¢ Jlatisnal Mass Tran-
2 =ass traaspor=as.cs

v
'
;

N

HZATAS, Sessizas 3(e) (5), 5(2) (L) asd 13e) =f eSe Az
sesuice, as & 23editism of amy sucs assistaccs, =28t suitables Jai-s
acs eguicanle asTangess=ts te =ade %9 pretect woA8 =833 tTansper-e

ca23i23 Lasugssy espLsyess affected DY 3333 assiitascse; =l :

WEIDIAS, soe Sisdasecstal FUS7CSe AB2 SCpe Q2 t2is aTee-
=g22 L3 3 e3cadlisa 3323 fZair and equitadls ==lsyee PootesILTe
oTecoge=ests 33 & =gsisnal aad usifsr= Sesis {3 appllicatism thIsuigne
=8 UD28C 2283 TTLISPOreAtios Li3&:sITY T3 tacse e=ployees 1asc 22~
es cepTesasted Ty t3e lascor srgacizations sigaatary cesets; as2

WEIRAZAS, %2t usdersigzed Azsrilal Pislis Toansit Assceia-
as2 S=e 2aciocal labBor oargaaiiatisss $Lg3ATITY 2eSed nava
92 33e3 t2¢ £3LSSViSg ArTACgesects &3 2ai> azd "",".‘.tihlc 222 23~
=438 59 1oy USRS SASS TTIASPCITATIsn empLIver ("Reeiplecs")

w22 L3 & 34322TSI7 BETeTd add WhO Das zeen 28sizzated to Tecelve fed-
® ad

1.-,'. speTetisg gssiscasce usler toe Ussas Ma3s TraaspsIiatiaa Agt =2
e, 83 ame22ed ("Asz");

wow, TUITRETIAT, Lt i3 agTeed tnat 3¢ 2allsusing tar=s az2
de

s2z2:3i9e3 saasl a3piy aod sbel de spesifisd iz asy cestlact 3Ive
aroisg such feZaral assistasce tO tae fecipient:

(1) TSe ters "Projecs”, as usel iz thls sgTeesant, saal
=== 3¢ limised Su She pesmiculer faclility, servite, 37 cperatis:e
assisced 3y fedesel fizds, Sut sc: t22iude 4z clazges, wbetlss
srgasizasiocal, cpersticoal, tec3solozisan, 3P ST3eswise, WBlist e
s cesuls of tte assistasce praviled. Tle jhaTase "as & Tesult s2 Tne
Prsiecs” sBall, vben used 13 I3ls agTes3ens, {2e):ds events ccus-
s423 L3 satiszipasiss =2, dusiag, and subseguent <0 tte Poojest eao
asy 3ToEAs ef effislescies or eccacmies related therets; sroviies,
ssveser, 255t 7oluss cises sad fulls 32 susizess, 2o changes i oL
Lmg god S=arRCTEr of e=plcymest 3rougst tHOUt 7 causes Tier <sa2

¢ ?radems (lssludisg ey ecsacmies T efflslessis usarelated 32
¢ Prajecs) are 8ot wisaia ize jurriev cf T3ls LgTesssct.

(2 The Prsiecs, a3 deflized L= pasagTezd (3) seall Se zer-
¢ carried SUS L8 i sITpLlaste Vitd tle arctective c3z-
dggeoised cerela.

yas as sf04sial espy

EMPLOYEES' EXHIBIT 21

7.5, Sepe=ens of ker / LACT—IT 2L CNEnT SETUE8 AST




DPIOTY PR JIGEST

=

(3) ALY signts, privileges, and 2enefiss /lacliiiag jene
sicn rignts and Senefits’ =2 esplcyees csovered Oy tils agTee=ext
(insluding e=playees haizg aoeesy Tesired) ander existing ssllece
sive bacgaizing agreesents O cinersise, 9T U3%er 43 revisisa sT
renevel theresl, sha-— e pregercel asd continues; Froviies, cowe
aves, t28% such rigats, Frivileges a2d tenefits wmise oo 22t Tore-
slaged Soom futtaer hasgeisisg ccier sprlicesle law oF 2ssIAst =av
e 222i%ied Ty collective Sasgaicing and agTesdeut DY the Feslijlies-
end toe uaios iavelved o sudstitite other rignts, Privileges asd
senefiss. Unless otaervige praviied, aottiang 42 t2is agreesastdiza.
e seemed o Testrist &y Tights the Retipiest =3y staervise cave
22 dizess the verkisg forces anl =acage Lts Susisess as it I g
sest, in sccordence vith the apzlitacle csllestive targaizicg 10~
=.=t. ..

(L) The ecoliective bargaining ~ights cf e=plovees cavere:
Yy this agTeement, foeliiding the Tighnt to arditrate laSer 4ispujes’
en2 22 =adcsalis unices security ead checkol? arrangesects, 4s T3~
vided by applicable lavs, pclicles aad/sr existisg sollessive tdo-
grinicg agreed:ents, shall te rreserved asd comimued.s PrIviled,
scwever, thet t2is poevisisa shasl 00t De isterprotel 35 &s O
required the Recipient o retaln L0y sueld Fights WTish exist Uy
virzue of 8 eollective basgeizisg egveesest after guct AgTeemest
‘{3 20 lsager ia effect.

The Fesisiems agvess 2ngt 1% will Sargels esllestively
vish tue umien €T OTACTVige aFTLnfe for tae esmuisuatiss o ezl
lective Cargaisiag, And 38t it will exter i2%2 agTeelstt vith Ine
saion £ aTTASgE T SuUSh AETEESEStS %0 De eatered 129, Telalive
23 &l subjects vhich eTe 3T =a7 e FToper sudjests 3T ci_eltive
vergaizizg. o, &% ez cise, erplizalle lav oF eI2tTasty PerEit
e §Tast %O exployees csvered 57 tnis afTee=ess tae Tignt T2 utll-
ize oY esoncmic IeasuTes, 35:nizg 42 I3l agTeamest snall Oe
deeaed 0 foveclose the exersise I sucs Tigss.

(5) (a) 2a 22¢ evezs tne Sesiplect costespistes oy
18 %he organizatisa or speration cf its systes whish 3:ay Terult
the dismissal or displasement of esplovess, OF feasTasgesest ef
the verzing farces csvared By this asTeensst, 43 & result I ke
Projecs, the Reeipiest s=all ¢o so caly 42 scesrdance with I
srovisicas of suSparagTssh (D) hesecl. Provided, howewws, 283

* A8 A0 addestm =5 tiis agTeedsct, there shall be ettacdel
wvhere applicadle the astitrmatican cr osther 2ispute gettlemest jroced-
uTes OF ervangements provided o Lo the existisg csilective basgaline
L% LITeEDENtS OF ASY CTNET eXLITLST ASTEERSTS Detvess Tae Feell-
iezt aad 2he Usion, sutJecs 20 4y clanges Ln £ICt agTerescts as sy
be agreed upos sr detesmined Ty ifcterest aTIitIETion PUOSesIliigs.

-
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ceasges <=L3% AT® 23T 8 fes.t 2f sae Prsiess, sut wmiss gTow ut
-amm3 ps203i38 32 seaiority TLnTs dctasiss 4 '3y seassScan
se-gr s2TmAL S3Inesule Saanges anid csefds L3zing Frecedises

e s2ilestive TaTFaALIicg ATEeSaT, SZ&n 3CT Se
se purriew 37 nl3 FLTIGTERS.

$oa.s 3i7@ T3 2@ usises TEPTESETTIIg
e=s sa=l:cvees affectes sy, 85 =028t sixzy (50) 2ays’ writses
e==.28 =7 gacn 3TSpCINT cnange, Wmisn 28y TesULT it ke dis=issal
s> ii3oaceseat 37 suss t=plsvees T TearTanges=ent 3 e workisg
semeng 28 & TRFe: 32 cne Prajfest, IV senilig sesmilies =ail |
-ss: g =2 328 42432 Tepresestatives 32 sus2 esgplsyees. 3usa actise
smas s=222i2 8 il 124 adeguate stases=ess af t3e# proposed chasges,
imalszing 1o e3tizate cf tne TuIoer of exployess alfeczed By SRe
~=g2 2222508, 14 tne musver and slassifisatisas of acy Jobs
-2 Zezipient's esplovsent azailazle =3 se filled By suIn
=g .oy es. =

=g Teqsess =7 elitner e 2ezipient 3T e :qru,:‘.-
0%ce2 e=plsyees, LEgSiiatic 222 c2¢ Juspese of
== sespecs T3 g3Paisatile 2 sne %es=s 122
=2is aETPE=ECT SNk IIImence i==gilazely. These
4asii:de ie=ermitiss tne Jelectisa of 2ar3es
<ng e=ployees =7 3tzer 501 2333 TTR24330°a%5%¢E =2
s =30 e 82792202 a8 3 Test 3T dne Srsiess, =S e8%83-
sess e=pLsvees st e sIleses =L =ent Witk te
ae wmlisa TSy L9 juanlfles 32 S e T2l s aes,
cgmeiss 2f 33.Lg2%ive SASFALILG agTee=end
22 =g agTeesent L3 Teaca®d VItILZ twemmy (29)
s=mgasgmens 2f 22433182538, A7 FAN7 t3 %2e ais-
actiesgsicn in asscriance witl tié FISCec
agTegs (o3 seresi. I3 sy 833 as=icreticn,
: ."sg segzses vizzia samy (€0) iays alfter selec-
appsisesent o7 ne sguoTe) ATILTPESOT. o A57 $UE3 aSBi-
s2g c4r=s 3¢ 2248 agTeezent e IO Je issespoeses axd
3¢ greriiing explIyes Frateciiias a2 Seasfics
acse essasliszes pussuast =3 8% (2) 12) o2 %ae Iater-

‘) Whessver s eslivee, Tetalaed 3 sesrize, Te-

g, 3T e=plsved 7 ne Feslplent FuT3LA8T <9 Fars-

‘g%, ap (L3} zeres? i3 ;laced i 8 WCTsE sesision

5 se=pe238ticn A8 & TUSLT 2?2 =s¢ Praiecs, Re snall

ag sscgizeses & "ilsplaces esplives’, a3t scal 3¢ 3 L4 & 2083y
“eigpatsemeat atsvesse” S92 Se “stesm=izet 13 asesriszce wiss =4
sasagTepe.  Eall, digplace=est a_Jvacse s2all e psil esch iis-

slpse: esployee fusisng tne prtective sesied Zalloving the date 3a

weias =g i3 fisge "sisgplaces”’, eng snall comsiIie 4using the Proe

D

nae g= =ffisial 2297,
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Do FRCTCTIONS OIGEST -

cecsive period ss long as <te e=loyee i3 J=asle, in <he exersise
a¢ mis seniority Tights, %o obtaln & Positisa Prsdulling siSpensa-
s4i00 egual o Cr exceedi=g the CITUessatlcn e seselves L2 tne
positisn Io= whisk he was displaced, aljustec < seflest sussegquens
genesel vage ecjiustsests, ilacludlng esst oL liviag slus=encs wnere
sroviied fer.

(3) The displacesent allcvasce 8nall De a I3IZTLLY SV
ance dezermined by comwating the T3tAl ccIpensation recelvel T sz
esployee, iacluding vacstios Allsviaces anc sSazatly ssmpessntiset
siaraatees, and Bis total Sile Zai: for duriag e Last Tvelve B
sorshs Lo vhich he perfermed cc=pezsated service ssTe thas U0y
ser cestum cf easa sucy =cmtis, dased ©pQa kis oas=el verz aes%o.
immedigzely precediag the date of 3is dizplacesent as & resant €7
sne Prciect, azd Dy dividiag sepatately tne total s:pensatis: Bas
<ne Total time paid Zor by Twelve, tlerely procucing e r-’i:tii'
sesthly ca=pessatios and the aversje 23TIily tise pell fer. Sageh
s ovaace shall De adsusied 2o Teflect sulsesuest gecesal vage
adiusisects, iaeludiag e3st of livizg acjusiz:ents viere ;T 1202
2ap, =2 sne digszlaced exploves's scmpensation i3 Mis coTest pos-
izisa 43 less L2 agy =022 during 3is protective Zeslod tnas e
fareseid average compessation (aflusted 0 Teflect subsejiest gen-
eral vage sijusizests, iseludisg ccst of living eijistm:esis whese
sTovided Zcr), he ssall Se peild the ¢iffereace, Less8 sa=pecgetios
fer gzy tise l3st ec accsumt of vilusiasy absescss IC t3e exte=t
enas he i3 Aot availatle Zor service eguivalsat 3 Iis avetage
sorshly time, But he snall be cs=pezsated Iz adaltics tneretd s
the Te%e 22 She cuTrent $ositisa I3 acy time weriel I exsess

cf ¢3¢ aversge somtbly tise pail f=. Il a disponsed w2vee Teins
<5 exercise Lis sesisricy Tignts 2 secuTe anstler Fositiss 2
wveich Be i3 ectitled usder the he3 existing ssilesiive Dasgalac
iag agTesment, and vhichk casTies & vage Tate anc ce=peasaticn
exseediag that of the pesitios vmis: he elects 30 © saiz, ¢ shall
-aesea’ser be totated, ZcT the pusposes of t2is PASLTEL, A4S
occupyiag the position he elects 3 declise.

(¢) The displasemest allowvance shall cease FTricT o the
expirazios of the Frotective pericd i3 e evess s2 3¢ 4lszlaced
esloyes's Tesignatios, deatd, Tetiremest, cr digzissal Zco ceuse
ia scccrdance VitE aay lader sgteessmt aFplicadle 2 iis =3p.yY*
.m.

(7) (a) Vhesever azy esplisyee is laid cIf o citesvise
deprived of esployment as & Tesiit of tle Projess, 42 asserlaace
vizh ey collecstive dasgeining sgreecect spplicasle 3¢ =is eploy-
=ect, 2¢ s5all Ve considered @ "iisaissed e=ploves” aad szl de
paid o s3ctaly dismissal allovaace to Oe detes=ined i2 sccsriance
viza tois parsgTspb. Seil &iszissal a—ovance $88a Zivst e Pall

Not an official em:. o/
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DPLSVEY PPl —aeiS CI3EST

ss== <is=:3304 e=plcyee om the thiztlieth (

" " .o
23 32 w272 3¢ i3 T Lis=issed asd st 3
cezsive 3esuce, &8 {3.ocws:

goizue 454 26 200

20t3) iay 23llsvizg tte
S=slzyee's leagil of servile
soisr s2 adrerse effect Perisq 52 ssstecsica

L iy % $ years equivalest pesisd
§ years or ore - 6 years

“ue =oa%hly 4ismissal allcovasce skall Be eguivalest =3 it
ssgemselfes ‘1. 1228) 32 T3¢ total :s=pessatians received 3y 313 s,
e lage =selve (12) =oct3s of Bis e=pioy=est i3 wniss Be perfisied
s===p2satiza servise 3Sre thag ILlIT7 Jer cectR 3¢ eack such =catis
—eses o= =is nofmal verk scledule to e Zate ca wmish he vas i3t
cezsived 37 e=ploy=est &s & resull of ite Projest. Suct a—_swvazce
s2as 3@ galussed t3 reflect subsequest Frleral Vage i isT=ecss) .
i2slsiiag cost o2 livizg adlusteats Wnere proviied J3T. J

f3) AS e=ployes stals be Tesacied a3 ieprived of e
4 ge=isigd %o g dis=issal al cwvacce vWBes :le FOsitiaa e
s ssolisses as & Tesult of g FTIiect, ST woes tis josli-

e 22123 L8 =32 aselissed Sut 2@ Lises 38T FOSITISE 13 A T
& -

h

" oOe
‘b 010
1~ By u,ll

ene eX8T2i88 22 SERLOTLTY TLESt3 T7 A ampllves Wnise
s L3 asslissed 83 & Sesuls of t=e Pr3jest 3T a8 & Tasult oL

exeo2ise =2 sepisTity Tights Dy 9331 e=pllvees SOUEE neu;.
g esils =2 che Projecs, and e i3 I2a3le tO S5tala asctler Fos-

H
e
‘

-

- %0 w0 0
lnsiut. !
®»

2, eiszes 97 the exercise of nis se2i3rity Tig=ti, OF s=rsuga
2ecipiess, 43 scesriance vith subpATagTapa (8,+ 23 =@ adsezce
sseisg 23llsved Yy s agTes=eat oF 22ci3ils JuIsuaAst <o
2) agres?, 20 e=pisyes wBo 288 Yeea deprived of e=plly-
sesss =2 2%e Proisct sBall St required 3 exs>sise :li3
v 24§38 T0 secure asotler ;csitioa i3 Srier €9 T WAl
s=:ssal allcwvaccs tersuzcers.

LA

-
-
.
-
-
-
F
-
=
L
L d
-

‘a) Tse: e=ployee receivizg s disaissal allcovesce shall
sae Jesisiest L2fcrmed as to bis cusTeat adiress and <te co-
sg2s =a=e e3é adéress =7 any otter perssco Dy viacs Be Ay be reg-
Sasly emloyed, oF L2 he i3 self-exploved. :

(4) The 2is=issal allcvasce spall de 7aid 3 tle Tegucas-
17 sssigaed lacumbent 32 the positice asclished. I2 the positica
22 33 e=ployes is abalisked 'mea ke i3 e3sest fr=n service, he il
=g entizlied 20 the dismissal allovacce vheno 2 i3 aveilable far
se==2e. The e=ployes sesporarily fillisg said positioca at the
si=g 4% vas abelished vill be gives & iiszisral allovence ca t=e
sasis of t2a% positiza, umtil the regar exployee i3 avallable
223 serrice, a4 therealter shall revert 3 Ais posvicus status

vee an offisial cSTRY.
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asd wvill be given the protectioss cf the agreemesnt 13 sald posi-
si2s, L2 asy a>e due bBiz, !

(e) An esployes seceivirg e dlsmissal allovance shell Se
subject %0 call %o resurs IO serviie Ly nis formes esployer after
Seizg 33342ied Ln accordance with e term=s of the tnedcexisii:g
coliestive Sargaisizg agUeemest: FTisr 0 such call O TetuTs 29
verk by 5is employer, e Zay be Tecuited by the Reslijliest s :
accept Teascoably coparatle e=plyTent for whiek e I8 poysically
acd 3eatally qualified, o for whica he can decame quasillied after
e seasocadle trainiag or Tetraizi=s period, Frovided it does sot)
requise & change in resifesce or L=Iriage upca the epli=es

L+

of cther e=ployees usder theae-existiag callective dargaisiag
mexts. . B il

= .. $es

() Whea an e=pleyee vho s receiviag a dismigsal Liovt
acce agais commences e=ploymest i3 sccordance vith subpetegTazt } 2

(e) above, said allowance shall cease vtile he is 30 res=picyed,
and the period of time dusiag weiss te i3 50 reeployed stall be
deducsed fram the %total period 2= wiich be is estitled to receive
8 dismissal allowance. o=Ting %he time of such fese=plsi=sat, ¢
shes Ye extitled %0 the Protectisss of ttis agreedsst T3 the tx-
test tbey are spplicadle. ;

(g) The dis=issal allowazce of any esplicyes vao i sthese
vise e=ployed shall be refuced 3 tae extest 38t tis ss=sised
somaly eadaings fram sust other eployment o sell-eploymess, A%y
beselits Teceived fram a3y 2ae=plsysect lasurance lav, a3d Bis 43~
2issal allovasce excesd “2he¢ amOuUSt '2pos vaich his dismissal alove
ence is based. Such e=pleyes, oF =is union represestitive, as=2
che Recipiest shall agree 3pos & Fratedure by wiics tae Recijlest
sball be kept currestly i2farmed =2 t3e earsiags of such esgocves
12 exploymest other thas vith Ris firmer espioyer, iselidlag sell-
ezloyment, and the desefizs reczelved.

(2) The digmissal allowasce snall cease 3riss ¢ the ex-
piration cf the protective period i: the evect of tae fallise ¥
<he e=ployee vitbout good cause =0 TetuTs %0 service iz accoTcazce
viss the applicadble laber agreemest, cr to accept eploy=est as pUo-
vided under subparagrsps (e) sdove, cr 13 the evest cf is Tesig-
pation, deats, retirement, or dis=issal for cause i3 acesriaace
viss agy labor agTeement applicanlie 20 Bis eploymest.

(4) A dismissed explcyee Teceiving & 2igmigsal alovaase
sbell actively seek aad pot refuse ctler reasosably cs=parable e=-
ploymest c2feced bim for wnich Be is p=ysically aad sssctally Qual-
124e¢d and does oot fequire & cBasge i0 Bis place cf resideace.
Falluve of the Aismissed e=ployee <o coamply with this stligectise
shall Ye grousds for disesntisuacce 2f :is allowasce; previiel

Not sz official copy. .
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DPIOLE TR 2s SIGEST

ellsvaces shall not se 2iscagtisued ustil fizal
eisner Sy ssTes=ect Setwees the Recizliens

s representative, 3¢ tY i3l eshitratics

<3 parsgrage (15) of ttis agTee-
with t=is obligatisa.

emgs said Zisaissas
sgserminatisn L8 =als
end 2ne e=plisyes o 28
sgaigisn Teczersed i8 accordance Wi
=g2= 228% $u8c wploiyee 12 3ot eSEpLY

- (3) 23 determiziag leag:: 32 service of & displaced cv
sigmisged smployes 237 purposes of tois agreesaat, such eszployes
e Be gives full serrice credits i3 sesor<s3ce vitl tls recards
ass laser agreessces agplicable to pis acd Be 32all Se gives addl-
ctaza. serrise cTedlits I3r ese3 =ses: 13 “nics 2 Tsceives & iis-
=i3sa. ar iisplacemsct allivasce &3 12 he wese cogtisuisg so ér-
ssem gerrices i3 Bis forzer sositism. £

(9) No e=ployes siall be ectitled 33 either & :.'.sphi'o-
=gz 37 sis=issal allowasce undar paragrezos (3) ez (7) serect
secauss o7 5 svoliskzect of & sesiziss to wmich, 4% scae ftse
cizg, =@ 23ull have 5id, deea toassfesTed, 3T premotec. T

13) Yo e=ployes recelvizg & dis=issal or displacezes’
Lo masee saals de¢ daprived, &using pis protected yeriod, of oY
sig22s, priileges, or decefit asoac2isg =3 2is employzest, la-
slading, without liadtatics, ETRD 1.%¢ L=surssce, Zospitaliza-
sis2 122 =edizal care, ‘Tee esaasporiatios fo0 2izsels asd i3
fe=ity, i3k Lesve, esesimusd stacus ead gar2isipatisae under asy
degasisizy 3T Teiremsnt Progeis, a2 gis= st=er e=plsyee denellls
as 20iscsad Resiresent, Soeial Securiiy, Jerk=sn's Zispensatice,
as well a8 acy Itaer desefiss <9

e=2 isssployzsct esspeasstiioa,
wsiss se 287 56 e0%itled u3der tNe sA38 esedizions asd so long as

u;;.-'.-.oaof‘.u contimue to be sceorisi te sStier esployess of tte
sasgaising =28, &3 active servize cr fuslsougaed as tBe case =&Y

se

(L) (a) Amy esplsyee csvesed By tais agoeesent ko is

setalized L2 22¢ service =2 Bls emplsyer, OF W80 13 later restsred
ts serrice afser teisg estitled to receive & 4¢saissal allowaace,
asé veg is Tequired to chasge the poiat of Lis amployasst ia orier
ea retals oF secure active amployzsat vith she Recipiest ' is accard-
acce w33 t8iF g, aad “Bo i3 Tequised O mOVe eis place cf
. sesiissce, scall be Teizpursed 237 all expeises of 3oviag Bis
scuses3ld ast otier persccal eflects, o =g tsaveling expesses
23r =imgel? a3é asabers of dls {=mgsigte Jamily, aad Zo7 Bis owva
scsual vage 1oss durisg the “las Zecessary 2ar sues trassfer and
232 o TeasOcASLe ti3e tserealiier, %0t 3 exceed Zive (5) werkizg
days. <Be exact exteat of t=e respensidilisy of ite Recipiest
usder <tis sAfigTsph, 8ald tte vays sad 3sass sf trassperiatios,
s2asl se agoeed upoe im asvence setween the Pecipient and tle s
ces ezploves sr Ris sepresentatives.

. —

T TR
r——
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DPLOYEE PROISTTINS SIGEST

\9) I2 any such e=plovee g laid oI withis taree (2)
vesess efter changing nis psint of e=z.icyment 1o accsriance with
sacesTers ‘a) nerec?, 832 elests iz =2ve 8is zlace of resiience
stask =2 nis originel point of e=pl:zi=ent, the Fecipient shall assi=e
~he exgenses, l:2sses and c:3s3%g of =oving 0 the same extest provie
ded in sussasegTart ‘8) =7 cnis pergrapn (L1l and pasegTepn
(22 (&) nereof.

‘e) No clais f2r reizvussement shall te paid iades 2he
soovisisns of tnis pavagTazt ualess suca clalis i3 preseated <o ::of
Fecipiest withia 2iaety (90) days after the 2ate ca whlics he »
expenses verse incurred. : 4

'd) Zxecept as cizerwise rrovided sn susparagTaph (%), E
cmanges in place of residesce, sucsequent %0 ine izitial chaages
es & Tesul: of the Project, which are nct & result cf he 77sject
et grow cut of the ncr=al.exercise =7 senicrity rigats, shall
act be ccnsidered within the purview cof Eis Zasagreph.

(32) (a) The foiiowing canaitions stasl apply %2 the ex~
te22 they are applicable i each instance tO asy e=plcyee vio is
secaized i3 the service ¢f the e=slcyer (or w=o i3 later restored
19 serice after bDeing ectistled 0 Teceive 8 dis=issal slowvance),
wne i3 reguired t0 change the poim: of his e=ploy=est as & fesult
of tne raject, asd is theredy Tequired to =ove nls 3lase ¢f Tese
idence.

: 2 the e=plcyee svms Ris cvm hade i3 the lscalliy fve=
waish he i3 Teguired <0 ==ve, he snall, &t 243 Sptioz, St reln-
Sursed by the Recizdiest fcr angy 1233 suffered i3 the sale =2 :is
neme Zor less thas 428 falir =arxet value, plus convestiszal fees
and cloging cos5ts, suet less to de pais witsis ssisty (30} days
cf sez:ilemest or closiag c2 the sale ©f the hc=e. I3 eact case,
<ne falir =asket value of the h2cme i 3uestion suall de 2eter=ines,
as cf & date sufficiemtly pricT o the date of ihe Project, 30 &8
<5 De unalfected thereby. The Recijylest sball, in each izstanse,
be afforded an oppereuaity o purchase the bame &% suct falir zar-
xet value befeore it i3 scld by <he e=ployee O AQy Clher PelIdc
and %5 rei=surse the seller Zar his cenvesticoal fees ani clasiag
costs.

12 the ezployee i3 undes a soStTact O puschase tis bhame,
she Recipient shall prsotecs bis egainst loss usder $uch costrace,
sad 42 addision, shall relieve £is ‘r=m agy Jurtier otligatiocs
sherevader.

22 she e=>leyes 2clis o= vierpired lesse ¢ o dwelllicg
ocecpied by Bim as 243 bame, he Recijpiest spall pravect tiz Iv=
) loss aad cost 48 secusiag the ceccellstion of sald leass.

Not an official copy.
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(=) M2 2lgis 23> 13ss sca-— Se Fail under tSe proviiions
.23 SETETEPR ialess sus3  slals LS presested tI the Reciplent
vessin sne yeeS after tne effective zate of e coange i3 resiisace.

(2) Should & 2=aTToversy wrise i3 respect o the valie
a2 <=9 2228, 2n¢ L3383 sustaized i3 its sale, t3e loss uader & coa-
ssecs 237 puTs2ase, 1983 asd €38t i3 secSisg tes=izatiszs of &
lease, ¢ &=y 9t=#r Questios i3 sssseetlios Wit these aatters, it
s2all Se ieciled t=Tougs 8 joizt ssafersace Detvees tle eployes,
ap =i usisg, acd T3¢ Reciplest. I3 tte evest tley are usable to
s5Tee, 3@ Li3Fute ST CISTTIVESIY A7 Se celered Dy 28 Recipliect
a» =2g 22438 =3 & beari of campetest real estate appralsers selec-
ced i3 =3¢ 23llowisg =ascer: ooe (L)-to de selected Dy the 2 b
se=catives of the e=ployes, and oce (1) By tis Recipiest, aad
c=ese w0, L7 23able T3 agTee vittis 32irty (30) days upos the val-
sa3i22, sSall essesvSr Dy agTeesect “itiil tes (10) cays theres
128> =3 seisss & SSiTH appraiser ST T3 agTee to & =stiod by vl
s s2is4 gemsaiger shall Se selected, asd falllag such agTreemast,

oseme & ".
eizser as=y =37 TeSuest the State ST lacal 3ocard of Real tstate
camm:ggiszers =3 2esigaste vitais tea (10) days a t3ird sppralser,
vease Zesigsatisa will Se diadiag upea e parties acd whese Jjur-
igaiasisa gsans Se lizited to deter=izatios of the issuss raised
{2 t243 pasagTeps oaly. A decisizca 3T sajority of the appraisers
snas Ye reguived acd salld decisisa skall de 243a), bindicg, and
semslisive. The ce=pecsation a3 expeases of Ile asutral appralser,
iaslidiag expesses S tte eppralsal tsare, shall Ye dSerae equa_y
v <=s pas=ies 2 e Proceedisgs. Al Otler expecses sball te
sRii 3y 28 FAS=Y L30uSTisg the=, iseluding the ccmpessatica of
sne appraises selectel b7 suel a7y .

(2) Zxeeps as ctaervise Freviled L3 Jangepd (1) (v)
seses?, 2282398 42 place of resilecce, sudsequest to the iaditial
c=a23es &8 & Tesust 37 e Profecst, W3lca At not a result of <he
Prsiess Sut §osv cut ef e sor=al exes=ise of semiority rigtbts,

s=all 20T te socsiieres wistia the pusviev of thls paragrepe.

(e) “"Chazge i3 residezce” =sass trazsfer %0 & vork laca-
weien i3 eisker (A) cutsiie & radius of twesty (20) amiles of
cployee’'s 2sr=ar vork locatisn azd fasier frea Bis resileccs
a= wvas Si3 farmer werk locatiss, or (3) is :ore thaa tiry (20)
ser=al 2igSWey TIute 3iles frem bis Cesileace add also Sas=ler It

=is sesiisnce S3a2 vas his forser worz laestisa.

od an
cowe
°

-1
°
.

4

-
)
.
b

(13) A &is=issed explovee ectitled %0 protectisa usder

s mig optiocs vizais twenty-cae (21) days =

s=issal, resigs and (42 lieu of all otter beaelits aad pro-
sns pravided 42 t2is agree=act) accept & laxp sus pay=eat <i=-
ia gesssissee vith secsion (5) of .Be Wasaicgias Job Protec-

- —p—

ot a3 officies cspy.
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DPLOCES TRO=C NS SIGEST

eeness ¢ May 1936:

2
L1280 Ags

cens=n ef Sexvize
year l.ed Tess 2283 & yeess
" " L "
3

LV R B

L " ”» - 5 L

" "’ " " 10 "
" n » " 1 , " I
x " over .

[l i
(Y RS AV AV

il >
7o the case ¢f a3 esplcovee vith less thas s2¢ yeas's fer-
vice, five days' pay, cxputed %Y =altiplying Sy 5 the szormal fally
earsings (ipcludiag regilarly scheduled overtize, dut ml:‘_‘.:;t-
cther cvestize paymests) receivel Sy Ibe w=ployee L% the Posiitith
lass oceupied, for each 3omth {a wviich he perfor=ed service, w:.i."
be paid as the lu=p sus. i 3 ‘-

(a) Leagtt of sesvice 3sall be caputed as provides - %

Secion 7 () of she wastiagior Jcd Protection Ageeenexs, as ‘cilsvs:

For the pusposes of tils agreemant, the leag:a cf serice
eZ <he exployee shell de determised ‘rom the date he last asqiltel
an s=ploymest status with the e=zloying casTier and Ze sball de
g.ven credit for one momth's ses-ice £0F eacl 30a%h 13 whiel e
pesforaed aay servies (L2 azy cspesity vhatsoever) and tvelve
(12) suss mesths stall be credited &s oae yesz's servize. Tnhe e=-
sloyses: statis of a2 e=3loyee saell 20t de ismerTopned Ty Soltigs
<a ingsasces vhere the e=plcyes bas & rigit o a=d 4oes e T2
sesvice wnes calied. Iz determiciag lecg:h ¢ se~ice =f A =-
slcyee actisg as a3 38Tiser of omney of2icis) Terreseatative cf o=
e=sloyes srgacisstion, he will be gives crsdit foT PETIISIICG ser-
vice wville SO eagaged oo leave cI s3seace Zea= the serice cf @
carvies.

() Cae momth's pay s3al de coputed By =asiziyisg =Y
30 she acrmal dally essnings (iael:iiiag regulacly schediled cvere
ci3s, Sut excludiag cthes ovesrtiae saymests) Teceived Ly tle e=-
ployes in the positics last cccipied pricr %0 tiae of :is diszissal
s & Tesult of the Project.

(14) Wnenever used beTeis, ualess the COSTEXT regaises
otaervise, the tesm "pEItective peciod” mesas %Bat period ef ize
d:riag vaich a displaced or dig=issed eployee i3 %0 be sooviied
pTotection bersunder and extends ‘ram the date o8 viich as e=lcv-
ee i3 digplaced or dismissed to tie expiraiion o? six (€) yeass
saerelssm, previded, bowever, tbat t3e proteczive pesiod for ey
sarticular e=ployee éuriag vaicl nhe 13 eatitled %c receive tde te2-
efiss of ibese provisicns shall 3¢t cootimue s & loages peri:ce

R —

Not as efficial efpyT— -~ . ry
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DPILVEE oS CIGEST

7eilsumng T28 ZATe e Was I

Le2g=s 37 serile, s stovn Sy <he recIris L

arplizasie T3 23 a=pLsy/=eat 7
13 Ais=issas.

224 Labor agTee=ects

(16) /a) =2 ==e evest tters arises aay labor Zisjute
especs I3 iz FTotectise es23r4ed Sy <tis agTeemecss, 7
espacs 3 =8 Laserpratacise, applicatisea or ealorse=szt
soovLsisns a7 <iis sgeemect, =0t Jtisrvise goveszed by
2 ‘22) l2) mases?, i:p LaSor-Macajecent 3qla%i2as AcS, 83 .
igc, 2aLluey LASCE ACt, &3 a=saded, or 3y i=jasse resclutise
goerisicas 43 8 callective Bargaisisg or Proteciive agTtessst &
iavelimag toe Jecipiest asd tte uaisg, “Biss cacaot Se 3eciled
27 sce pasTies terezo witzia stimy (20) lays after e g
dispuse Sr SS2ITIVESSY ASises, {2 =ay 5@ susmitted at tle wr‘.:!c:
requess 32 t2¢ 2ecipiest or the usisa 3 8 soasd of arsiiratisd
s5 Se $8L8CTe% &3 fersinalter gooriied, Qe asaitratss i3 9 be
sasses 37 eacs Lmsrested a7, asd =38 Ar3isTesars taus selsctecd
S$ofo £2288730 =3 selsct & 2gusTal ashitTataor weo shall sese s
csgismaa, Ises peS=y SGALL AFPOAST i%s aritTater wiihia 2ave, (3)
days afser 2c%ise 32 gusmissica =0 arsitTatiss 2as deed s=7es.
Sasuld T=e ALt 3Ts sslscted Yy %2e Fas=ies O¢ usacle <3 wgTee
Spes %28 seilsstice 22 s28 seutTal aTsitTator witiia tel {19) days
e22g> notise 32 sus=isslion 9 ashis=ssion -as Seea givez, ttea tle
s=icsgTsr $EL0C30% 37 ASY PASTY 37 Tequest I8 Assrican A3LtT
: geian 33 Dizaige, STSR gmeIz Se=ters af ¢2¢ Jaszicoal
Acaiamy 32 ATSiTTEIsTs WBD ATe tlen arailasle %9 serre, 2ive (5)
ssizegsars 022 whiss S3¢ 2euUtTAl AFSItTANST s=all =e¢ selectec.
~ue assitTasass appeisted S7 e parties stals, wissis 2ive (5)
days after Sz2e recelipt of such 1233, deter=iae by lot the order =f
eli=iageigs asd siersalter eec s2al), i3 that ords?, alser=ately
eliz=ssgse 32¢ 2a=g ©3til Jaly ome tase se=aiag. The -emalzi=g 2ev-
s=a == t=e lisT schen Se It¢ ceusTai acsitTasss. I any party
2ai%g =3 selses 433 aTBitrator wittl <3¢ poeserided tize li=it,
cse mig=ess 32ficer 92 3¢ Ualoe 37 o? the Recipiest or tlelr
sasizees, &3 20 CRse =27 te, scall Se deesad S0 de Ste selectec
ashissazar, asd tie Bcard of asbitmatlios s=all thes fuactioss asd
i=g de2igiza s2all =ave tie sase Iirce acd e2fect a8 thcuga all
sas=iss 2ad selected sheir arbitrassrs. Ualess otlervise roviies,
ia s=e case 22 arsitTAtion procredisgs, uader secsgraph (5) of
snis agTeemess, tBe 3o0ari =2 as9isracisn s2all 3set withia fil%ees
(12) says af=er seiectism cr aFpolIt=act of =3¢ neutral arlitTstsT
ase sam) sesier it3 decisiss iiniz fartyeflve (48) days after ::5e
measiag Of 22¢ 2isputse cas beea escclided and toe reecrd closed.
~ug decisgiss 5y =aj0rity vete c? sne ardizrasiss doars scall be
2i29) and Bic2icg &8 t3e declsice 12 sae ar3isTation bcard, excer
as poovided L2 sulPASNgTIRC (9) Selaw. ALl tze cosditic:s of sze
egTeesens $afan 333TLlue 39 e ef%eccive Lisizg the arsissatiss
sosceesliigs.

deme.

Yot an.s2fisias o3y

splaces or iisg=issed +3a8 the explsyee's

eizr =2 t2e Zate 37 3is displace=ar:

S o
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DFLOET FROTCTINS DIGEST

l3) Iz the case =f aty ladsr dlspute cthervise ccvesed =
suczeragrapn (a) Sut fovelving muaiizle perties, o2 e=plisyees =7
seegn =258 STANSPEITATLCH eSployess otzer thes tlose sl zhe Reciz-
{eat, wmica cannct e setiled by colestilve sargaicing, sse@ .ascr
aispute =ay be sucaitted, at the vwitten requess ¢f ey of he zoo-
sies %0 this agreemernt iovelved i3 e isputes, 0 8 sizgle ool
esgsar wno L3 Susually scceptadle o t3e parties. TFallliag =:tual-
ssTee=ers withis ten (1C) Zays as 3 the selecsion of ea astiira- -
227, asy 2 %te pacties iavolved 2ay Tequest the Aseri‘an Artictrad

=ian Assssiasion to fusnish as i=partial scbitrator IrsS a=scg 2!

ze=bers cf the Naticnal Academy ¢f ATsitfstors vhc is thea svalle.
atle to serve. Usoless othervise ;rovided, is tbe case of c.*‘-}—

zion preceedings usder paragTaph (5) of [tbis agTeesest, the ar- R
stssatar shus sppoisted stall cocavesde the hearicg wiskin fifteen:
(15) days after bis selectiocs or sppoistaect and shall resler aig-
decision wisain forty-five (LE) 2ays after the hearizg of <te 2ia-
$uUTe OF $20trIVEssy 3as Seea concl:ied aad the rececrd closes. T3¢
decision of the neutTal asbitratsr stall be fisal, oizdiag, and $
conclusive upon all parties %o the dispute. All tte coadisisas of
tae egTeesest shall coctimue to be effective durizg 2he arzitration

proceedizg. Authority of tme artitrater sSall Ye limited <2 <ze
desesmiaation of the dispute arisizg out cf the isterpretatise,
spplicetica, or cperatica of te soovisioss of this agresemesz:. Ihe
eesisracser shall 2ot Bave agy aus=sTity vhetssever o alter, asead,
es =024y azy of he provisions of any csllective tasgaizizy agTee-
nent. . s

(e) The compezsation asi expenses of the 2eutral aItitrs-
2a7, aad ey ozher jeistly lacusTes expenses, s$5al) be SoToe ejaally
Ty <he zasties %0 :he proceedisg ezl sll c3heT sxpecges shail de
seid By the pas=y lacarTiag thes.

(&) =a the evest of amy 2ispute as O vieizer ST ST 8
sasiculer esplcyee vas affected BY e Projest, 4% staul Se =L
otligatica to ideanily the Project and specify the pestize=t st
of the Praject relied upea. I® stall tBes be tbe Peciple=t's buse
dea to Prave that facters other t=an the Project affected tne €2
sloyee. The claimiag e=ployee scal prevail 42 it is estadlisied
<3a% ¢3¢ Project bad an e2fec: 333 the e=ployse evea L citer face
<crs 2ay also bave affecied ne eloves (Sodgson's AZ%ia it 2
Civil Action No. 82%.71).

(o) Wotbizg i3 this ag-eesent stall be ceosirust 3 ea
lacge or Li=it the Tight of amy pas=7 0 utilize, o8 ke exzira-
ti08 of asy collective basgalaing agreement oF dthervise, sy eco-
semic Deastres VBich are GOt L3cessistest or 43 coaflilct wild sPpli-
cablie laws or <2is agree=eat.

fot @ ety — - !

P p——— e T &
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LVES PP e ~ouade

.

s scasl ce cocstried as Ze-
nts 2> cenelits wmisa suck esployes
+ 2878 ' : gesusity or otner protective cspal-
-3 =T wrangezents si7e 3LT3Mi2in3 wgTeemeat 3T lav
se 337..783le, inalad L. 37-232, enscted Jamuary 2, 157%;
el S 085 2LATE 8 %e : Lizatizn of Yeseficts <0 a3y e=-
823, TS - azy sSecefit i=der tte agTee-
g2al Te 2228382 D 24e tze 232dizisns, responsibilltles,
s3ligaticns ACSSTRAIVLLG suc3 sezslils.

‘toy =wmq Peaiziest scall e fizasclally Tespocsitle fiT :
== epplizaziss of tnese csoelticas ans Vviis 2ake the cecessasy
is-esgesents 39 That Ay esployes al%ecze2 13 & Tesult sf tie Pro-
sess =ay file & clalis 5TOuUga 3Bis uales sepresentative wits the
Zezipient wiznia sixey (3C) days of itelate he is ter=icated €
tgi4 =22 g5 a Tesuls 37 326 Project, of witilis eligiteea (18) =oz=hs
=7 =g Zace 243 gosizisn with Tespect I3 nis e=ploymest is other-
wige veTsesss a8 8 sesz=t 37 tze Prlest; sooviied, ia the latter
csge, L2 22 evests Fiving Tise I3 tie 2243 tave ogurTed over
L7 emenie: serisd, :se lSe-=astit Li=icatis8 sl Se =sasured Yo
ese L33% g3 event; provided, IuTmaer, that 20 senefits sball Se
seyasLe 737 asy yerisd gries o six {3} =oaths fr=3 <he date of
ssg filing =7 o8 s.ai3. Caiess sul slaizg ave fL1ed wich &
Zesipiens witsiz sald tile Li=itatiszs, e Assizieat skall there-
1sees =e resievesd =2 Al liadbilities ezl soligatisas related to
ieis sigiss. T=e esipient will Ty neaer s2e 2lai3, =aking ap-
soo3siace jar3ests, °F wisl gi7e 2c%iste t9 the clalizaat scd =is
sepresescative 37 t2e dasis Zar denying or a0difyiag sdch clals,
siviag Tessans cseTefsT. Ia the evelt Ine 2ecipiest falls to hco-

$o2e sLai=, %28 Ta2isa =ay iavore tne 2silswing procecuses for
s.omegr Joizs Lavestigatios of It clais By giving 29%ics ia wvite
=5 =7 L33 iesire T3 FuTsus sush procetiies. wizaia tes (10) 2ays
=se receips of gush 233ife, 3¢ ZuTilies sl excnange suck
gl =gtesisl a3 =a7 Je Trjuestes I tlem relenast 9 *2e 4ispes-

2 29 clai= g3d shall Jsiztly tace Sucs steps &8s 3y be ne-

sggisalle TO Obtaia 3 Az third jarty such additica-

e=ua) =3terial &s =ay Se relevast. In the evect e claim is

stei 37 tne Reciziest, Be Al =ay be pracessel to ardi-

a3 ~ereisassve praviied b7 FasagTaph (v8), 2rior %0 the
searisg, $96 pasties stawl exstange & 13t ef istendel
22 'eonlusctioe witd sucs FToceeclizgs, tie izpartisl oo~
=gl %gve 3ne pOver 0 sulpcens ithesses Spel cae resiess
sy a22 %0 ss=pel tne pracusiise of dacu=eacs and cther
sa dgaigs 43 T3e FTe-asiiiretiza perisd wmiss i3 relevaz=:
=28343a 92 %he cli=.

ey VY -
N
o0 0 "

H )

NELE Y :::r"
' 'DO‘-’.'I'\F
.Lnua.n '
E.theiba

0w
TR
"0

uatsisz Lmsliled Rereil a3 an cdligatise of she Recipe
iaee gagll s 29ASSTE% 1O Telleve a3y dtheld USsAn =888 tTaaspore
s emplajer of e emplsyees saveses aeredy ¢ azy sbligatices

Not an 02ficial copv.
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MPLIST FRoS DIGEST

e, I A R R

Wmiss 4% has under exissting csllescive dargaialng lc.-omns, i3
eluding Sut 30t li=ited 22 ctligaticns arisiag fram the Deselils
refesTed 20 23 ;umqa 1o2) 2eree?, aor 2ake acy suech employer o
ssirdepasty beseficiesy = tte Fezipient’'s obligations cootaised
nerein, cor deprive the Fecijlient cf aay right of sulregatiss.

(18) During the e=pl-yee's protective pesiod, & 2is=isses
ezloyee shall, 42 e so cs3uests, Lo wvritiag, de gTasted ;.".:.“.’.:,-
el esplay=est to ¢ "“ oy /acast position withia the jJurisiisition
aad ‘contrel of the ao ipient, Teascnedly comparadle O taat wiich
ne held wvhen dismissed, f:3r which 2 i3, OF by training or Ts-
<sainiag can beccme, qualilied; nsot, however, ia ceatrtvcr.:,a. (14
csllective bargainisg agoee=ests rch ing thereto. I3 %ae at
suc3 esploves Tequests such tralsing or re-tralaiag o 421 Rues
racant pesition, the Recijpient shall provide for sucs sTalalsg or
re-trainiag at 00 cost %o the e=ployves. The exployes shall be
Paid the salary or bourly rate provided for in the applizasle csli-
lestive bacgaizing afreeseat for such positiocs, plus a=y #.nhec-
sent allsvance tO vbich =¢ =2y de ciherwise entitled. 17 sues iis-
zissed e=ployee vao bas =ade such Tequest falls, wvizsout gseé
csuse, vitais tes (1C) days %o sczert an offer cf & posizisa cs=-
Paradle to that vhich he held wnes digmissed fsr whish Be i3-3u
$24ed, or for viich be Sas setisfncteorily ee=pleced sush tralini:cg,
=e shall, effective &t ¢hs expisaticn of sueh tea=2ay perisd, for-
Zeit all rights and dezelics under this agreement.

As betvees expLcyees vro request employmest pursuant o
=i3 pacagTsph, the fallowving order vhere applicable s2al) srevalil
ia 2irisg suet e=ployees:

(a) E=ployees iz :he cTafs or class o7 the vasassy saall
e gives pricrity cver esployees vitaout sealcrity i3 sust coalt
cr class;

(S) As detveea esplcyees =avisg sealicTis; se eoals
or class o7 the v.cuey. she senice e=ployess, 'su«. '.ace T28LS ses-
vice 42 2na. e2aft OF class, a3 3a2Vn on the SFPTOPriste seaicricy
saster, soall prevalil over juaisr e=ployees;

(e) As detvees elcvees 20t haviang seaiswity i3 3¢
eTat or class of tBe vasaacy, 3¢ sezior ex=plsyess, dasel pea
<hedis seTvice 43 the coafts cr classes 48 vhish they d¢3 =ave sez-
43742y 43 .3hOVE 08 She S3reprTiate sealcrity restess, ALl prevall
cver jJusicy employess.

(19) This sgoeemect soall de tindiag upes tae sucsesscrs
ead assigas of Soe paTsiss nersets, asd 30 Provisions, tes=s, ST
stligatioas bBereis comtaized stall be affected, modified, astered,
cr chasged 4o any Tespecs viatsoever by Teasea of ke aSTasgesests
=ade by o for the Necipiesnt <o z=acage and operute tie system.

. .
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wqm:s prite— py
$32= persas, eaterpriie, s3cy, Sr Agescy, Woetaer
sirgtely-owned, vEist Snall uniertaxce TIe Iasagesest
2 s2e systas, stall a3Tee 0 e soume Sy the %es=s
! ]

~:

-
N

== a4 pcsept e respoasiiiliiy far Tl serdar-

se 23n3isiorns.

7
s
=

M 'C'
e 0
T
..,

u‘..
®w W e

P
at
A

4 o >

'22) Tme e=plsvees soveres U Tnis agTessent staol cone

eceive L7 eppLizadle 2sVersgs Lnler Sceial Securicy,
fpitesgd Jesirement, “orrmea’s SaTensation, LneSpliymant cIjensas
c.2s, gad Shg Ligs. I8 =0 eveat sct._ Itese secelits 20 worssned
15 & ress =f <3e Prolect. .

23] = tze evest afy FTIidiss I Tall egTeemect i3 =ell
iavelid, s Isservise usenfcroesdls uicier e fedecel, 3tate,
L Law, L= t:e cogtext of & pASTiuAs Froject, tSe Te=alle
sigiang of this agreemest sba =0t De allected and the L3~
sasngapaessle pravision saal e recegotinted Ty the A=
and cae LaseTesced uaica rezresextatives 22 t=2e e=ployees
Lred 237 puspese of adeguate Tsplacesent uale’ 923 {¢) of ==

=2 gues 28§974atiss saall scT Tesuit In =uTeally satisfectsry
e=ent, 7e=y =ay Laveke Lt fizigdiatise 32 the SecretAry
as =3 iglermize susstitute Jals and equicables e=plavee prizece
worazgesssts J3r epplisstica sely T the saseisular Pealect,
saass Se izesrperated 43 S2is agTeement ALV a8 applies ¢
mel a=2 a2y otaer SPPrepIiale actiin, re=edy, o0 selliel.

A .0
o
1o
Hao
A

12

]
C TR T

H N
-

R E:
1

ot o, 0

HEIR LY

o @
1
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122} T=is agres=ect estaclistes falir aml equizanle e=-

L3788 FTITECILVE ASTILEESASTI for appaisaticn saly 9 Zederel oSpere
12425 1ssiscasce Profects uacer 337 (2} asd ¢ 22 2ne Act aad stall
222 2 a3plied 23 :her tyPes of assistance w=der 99 or under other
sreisiisng 32 22e AcT, L2 tBe absesse 32 Suvtzer uadsrstasdings and
t3Tee=e2ss e 24t eflect.
) The designsted Reciziest, as fesizadcne 4e2ined,
signacasy e22, shall Se 2ne sale Frovidler of =83s traaspor=actian
ser<2es 53 ta8 Praject and such seriiles snass Se provided exsli:i-
sively v e=ployess of the Recipieal ssvered 27 tEis agree=sct, in
pssariasce wish Tois agresmest aad iy epplicasle ccllective Sargala-
125 egreesast. The parties recogniile, tovever, t=at cerzais of he
secipiesss signatery hersto, proviiisg urtes =a3s Sraaspyor:atica
serrises, 2a7e eretcfors provided soil. serises SRrougk costracts
2 susesese, leasicg, oF otaer arsacgessats 122 teredy sgTee tlat
gas2 $TIsTioes 287 coctinue. Wiecever AXy ctier e=ployer provides
aea sermoes S2SCigh €28:7acts Dy Fusclase., leasizg, or other are
renge=ests vith the Reeipisst, oF 3% iag Semgl?, =ne provisions of

c2ig agTee=est SRS PPLY.

23
aer

124) Aa-esplayee covered :y tals agTeesect, vho is not
sigmissed, 4isplaces, or ctaersise varsesed L3 his positisa wit

segass 2 2l esploymest &8 & resus: =2 tae Praject, 2ut who ‘s

s
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_Dov PRCSIS SIGT
sisaissed, displaced, or othervise vorsened sclely decaise =7 ne
estal oF parsial termisation of the Project, discsatisuasce <7
Protecs seTvices, oF exhsustics 22 Projecs 2uading, 312l nst e
dee=ed eligidle far & disaissal or displacensnt AlsWaAsCe witilin
tae Seacisg of paragmapns (5) and (7) of w5is agoes=act.

(2%) 12 agy esplsyer cf the e=ployees coveres T Tnis
agTee=eat shall have rearsasged or adiusted its fcrces i astiliize-
tion of the Project, with the effect of depriviag aa e=picyee o2
wenefits %0 which be should de eastitled usder this afTeeS nt, the
srovisions of %his egreesemt stasl apply 9 suchk e=ploves 8s.3L
the date vhea be was $9 affected. "

(26) Acy eligidle esplcyesisot iaitially & pas=y :Ft:‘.s
agTeenest DAy becoms & Pty ey serving writtea sctice = it de-
sire to 4o so upon the Secretary cf Labor, the Asarice2 Ppasil:
~ransis Associatios, oF its desigzes, sod the ualocs signasasy,
nereto, or their dasignee. I3 ti3e¢ evest of amy objectisa < the
addision of such e=ployer as & sigaatory, tBea tle ispute L$.%d
wmether such e=ployer stall becs=e & $4g28%sT7 sSall "e 2etesminel
by the Secretary of Labor.

(27) o the ceatext cf & pesvicular Prefect, Iy sIher
ucion vhich is the coallessive dasgeialag Tepresectative 7 ‘otas
zass trassportatios ezployees i The service eres 92 %28 3esijles:,
a3d vho 2ay de affected Ty the assistasce 0 a8 Pesipien: Witk
she pescing of L9 U.S.C.A. 1609 (¢), =8y decsse & Jas=y 32 2sis
agTeeaent as spplied to the Prejece, by serviag.wrisies 3s3ise cf
ics desire to 4o s0 upec the otter ualen represectatives 37 3¢ e=-
slcyess affected by the Projest, the Recipiess; el ke festetasy
s¢ ader. I3 the evest of a3y disagTeemsat IBAT $ush L858 STgn-
1383402 should becoms & Pasty %0 :3is agTee3est, &S azpliss s
Prelect, shea the dispute as to vhetaer st -ader srgesizatis:s
soall participate shall de dezerziaed by tie Secrecary =f Lassr.

(28) T5is agoeemest shall bde effective and 3e o
force and effect for the pesiod ‘rom Novemder 25, 157 =3
cluding Septamber 30, 2977. It sca)) ceotisue i3 effect zerealver
frc8 year to year unless termisated Dy t3e A.P.2.A. o® 37 2e
astiona) labey argesisatiocs sig=aory hereto upos cne Lusirel Svesty
(120) days' writtes petice price %o the samial ressvel dase. A3y
sigoatory employer or lasor organiiatios Esy da3dividually wizadssv
Zrem the effective Oczooer 1, 1977, OF ©Hea ey ecoual Te-
sevel date thersafter, by servisg vTiites 36tile e 138 izns=mise
8o %o vithdrsv one busires tvesty (120) days prior 3o <ie assual Tee
neval date; provided, Bowever, icet a2y Tights of she pas=ies hereis
er of individuals established ez Tixed duriag the cer= o7 313
agresmest shall comtisue ia full Torce aad effect, notvitisiandisg
the ter=issticn of the agresmest == tbe exsreise By oy signatery
of the £ight to vithdrav theselTe=. Tais agreement saall e sutlect
so revisics by mstual agTeesest ¢l the perties hersto ot LY w2,
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but oaly after the serving of a sixty (60) days’ aotice by either
perty upos the other..

(29) Ia tbe event aay project to which this agreemest
spplies is spproved for sssistance uader the Act, the foregoing
terms ead coaditions shall de made part of the contract of assist-
ence betwees the federal goverament and the Recipiest or other
applicant for federal funds; provided, bowever, that this
shall not merge iato the cootract of assistance but shall de in-
dependently bisding and eaforceadle by and upoa the parties thareto,
40 sccordance vith its terms, oor sball amy other esployee protec-
tive agreement aor any callective bdargaining agreement merge inoto
this sgreement, but sachb sball be iniependently dinding and en-
forceadls by sad upos the parties tbereto, in sccordance with its
terms. -

N JITNESS YWHERDOP, the parties hereto have exscuted
this agreement by their duly autborized representatives. =

i
AMERICAN PUBLIC TRANSIT ASSOCIATION
By:__Stenley H. Cetes, Jr. /o/
Date: -
By:_B. R Stoker /g/
Date:__7/23/73

AMALGAMATID TRANSIT UNION, AFL-CIO

By:__D. V. Magooev, Jr. e/

Date:_7-23-75

TRANSPORT WORKERS UNION OF
AMERICA, AFL~CIO

By:___Mattbewv Ouinas /s/

Date:__7-23-7%
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(Cite as: 1995 WL 717122 (1.C.C.))

*1 CSX CORPORATION-CONTROL--CHESSIE SYSTEM, INC.
AND
SEABOARD COAST LINE INDUSTRIES, INC., ET AL.

Decided: November 22, 1998
Service Date: December 7, 199§

INTERSTATE COMMERCE COMMISSION DECISION
ARBITRATION REVIEW
Finance Docket No. 28905 (Sub-No. 27)

By the Commission, Chairman Morgan, Vice Chairman Owen, and Commissioner
Simmons.

The Commission finds that employment changes proposed by the petitioning
railroad may be effected pursuant to arbitration under the agency’s standard
New York Dock conditions for protecting employees adversely affected by agency-
approved consolidations

This decision will be printed in the bound volumes of the ICC printed reports
at a later date.

BY THE COMMISSION:

We uphold the findings of fact and conclusions of law in the award of

Arbitrator Robert M. O’Brien concerning the implementing 2qreements proposed by
CSX Transportation, Inc. ("CSXT") to effect that carrier’s coordination of
operations in 2 new operating district. Because the proposed implementing
agreements are necessary to effect the proposed transaction and would not
override any "rights, privileges and benefits" that must be preserved under our

New York Dock labor protection conditions, we conclude that those agreements
satisfy the requirements of our labor protection conditions. The agreements

should therefore be adopted.

BACKGROUND

CSXT in its present form was created by a series of transactions approved by

this agency. In our 1980 decision in Finance Docket No. 2890S (Sub-No. 1) et

al., [FN1) we allowed CSX Corporation. a noncarrier holding company, to control

as subsidiary corporations the Chessie System, Inc. ("Chessie"), Seaboard Coast

Line Industries, Inc. ("SCLI"), and. indirectly through stock ownership, the
Richmond, Fredericksburg & Potomac Railroad Company ("RF & P Railroad"). [FN2)
- The railroads controlled by Chessie included the Chesapeake & Ohio Railway
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Company ("C & O"), the Baltimore & Ohio Railroad Company ("B & 0"), and the
Western Marylaud Railway Company (“WM"). The railroads controlled by SCLI
included the Seaboard Coast Line Railroad (Seaboard), the Louisville and
Nashville Railroad Company (L & N), the Clinchfield Railroad, and several
smaller carriers.

In a subsequent series of decisions, we approved the consolidation of the
railroad corporate entities controlled by CSX Corporation into its subsidiary
CSXT. [FN3] The last steps in this process involved the RF & P Railroad. In
1991, CSXT spun off RF & P Railroad’s non-rail assets and created the Richmond,
Fredericksburg & Potomac Railway Company ("RF & P Railway") to acquire and to
operate RF & P Railroad’s rail assets. CSXT invoked our class exemption for
corporate families to obtain approval for the acquisition and control. [FN4)

In 1992, CSXT again invoked ov: corporate family class exemption to operate
RF & P Railway directly and to assume all of its rights and obligations. [FNS5]

The decisions creating present-day CSXT were approved subject to our standard
labor protection conditions. These conditions were adopted in New York Dock
Ry.-Control-Brooklyn Eastern Dist., 360 1.C.C. 60 (1979) (New York Dock) to
implement our mandate to provide such protection under 49 U.S.C. 11347. Under
New York Dock, labor changes that are related to Commission-approved
transactions are established by implementing agreements negotiated before the
changes occur. If the parties cannot reach an implementing agreement, the
issues are resolved by arbitration. Arbitration awards may be appealed to the
Commission under our Lace Curtain standard of review. [FN6)

*2 This agency (and an arbitrator acting under New York Dock) is authorized
to override provisions of collective bargaining agreements that prevent
realization of the public benefits of a transaction. [FN7] Those contesting
proposals that we exercise our authority to override collective bargaining
agreements argue that: (1) New York Dock requires the preservation of pre-
transaction bargaining agreements: or (2) the changes may not be made because
they are not (perhaps due to the passage of time) related to, or necessary for
effectuating the purposes of, the proposed transaction. Under New York Dock.
employees affected when a collective bargaining agreement is overridden must be
compensated pursuant to the formula established therein, which provides
comprehensive displacement and termination benefits for up to 6 vears.

This proceeding has arisen because of CSXT"s efTorts to make operational
changes that are allegedly related to. and necessary to realize the operational
benefits from, certain mergers that heiped to create the present-day CSXT. On
January 10, 1994, CSXT served a notice on the United Transportation Union (LTUL)
and the Brotherhood of Locomotive Engineers (BLE) (jointly, "the unions") of
its intention to invoke the authority of New York Dock to make operational
changes and related employee assignments in order to effectuate the public
benefits of the transactions.

Briefly, CSXT is proposing to coordinate train operations in a portion of its
system, its new "Eastern B & O Consolidated District” (the "Eastern District").
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by transferring work, abolishing and creating positions, and merging seniority
rosters. All engineers and trainmen working in the new district would be
placed under SXT's collective bargaining agreements with UTU and covering the
former B & O lines. The notice reveals a net loss of § positions (47 abolished
minus 42 established). CSXT made minor alterations and proposed further
details as to the impiementation of these coordinations in draft implementing
agreements (one for each union) transmitted to the unions on February 25,
1994. In the Appendix to this decision, we have reproduced the major
operational changes that were proposed in Article I of CSXT's draft
implementing agreements. [FN8]

The unions refused to participate in the negotiation of an implementing
agreement, objecting that: (1) the changes may not be made under New York Dock
because they violate existing collective bargaining agreements; (2) CSXT
improperly related the changes to the whole group of Commission decisions [FN9)
rather than specified individual decisions; and (3) the changes cannot be
related to any of the transactions approved in the decisions because the
decisions are too old. CSXT then invoked arbitration under New York Dock.
Unable to negotiate, the parties selected Robert M. O’Brien as the arbitrator.
An arbitration hearing was held on March 28, 1995. Arbitrator O’Brien issued
his award on April 24, 199S.

*3 The Arbitrator’s findings of fact and law favored CSXT. He found that
the operational changes were subject to New York Dock because they "directly
related to and flowed from" the merger authorizations by which CSXT was
created. (Award at 9.) The Arbitrator rejected the unions’ arguments that:

(1) the changes were not subject to New York Dock because they were not related
to specific decisions imposing New York Dock protection (but, rather, a whole
group of decisions); and (2) the changes cannot be related to any of the
transactions approved in the decisions because the decisions are stale. The
Arbitrator also held that, acting under our precedent, he had "the authority
under both Section 11341(a) and 11347 to modify existing collective bargaining
agreements" when they frustrate attainment of the public benefits of

transactions approved by this agency. (Award at 14.) Concerning such

benefits, the Arbitrator found that CSXT had in fact shown that the changes
were necessary to attain the public transportation benefits of the

transactions. (Award at 16-18.)

Although his findings of fact and law favored CSXT, the Arbitrator stopped
short of adopting the implementing agreements proposed by CSXT. He cited
Article 1, section 2 of New York Dock. which provides in pertinent part,

The rates of pay, rules, working conditions and all collective bargaining
and other rights, privileges and benefits (including continuation of pension
rights and benefits) of a railroad's employees under applicable laws and/or
existing collective bargaining agreements or otherwise shall be prescrved
unless changed by future collective bargaining agreements or applicable
statutes.
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Arbitrator O’Brien noted that, in RLEA. the court ruled that section 11347 of
the Interstate Commerce Act (49 U.S.C. 11347) mandates that rights, privileges
and benefits afforded employees under existing collective bargaining agreements
must be preserved. [FN10] The court remanded the case to the Commission to
define "rights, privileges and benefits.” As the Arbitrator noted, we have not
yet rendered a ruling in that proceeding. Because we have not yet ruled on the
court’s remand, the Arbitrator declined to rule on the issue. The Arbitrator
left it to the Commission to determine whether the changes proposed by CSXT
would be contrary to any such "rights, privileges and benefits." (Award at 21-
22.)

On June 9, 1995, CSXT and the unions filed petitions for review of the
Arbitrator's award. On June 29, 1995, CSXT and the unions filed replies. On
July 28, 1995, CSXT filed a petition for leave to file a reply to the reply
filed on June 29, 1995, by the unions. By decision served August 22, 1995, we
granted CSXT's petition and allowed the unions to file a reply to the
substantive arguments raised therein. The unions filed a reply on September 6,
1998.

ARGUMENTS OF THE PARTIES

The parties raise four main issues: (1) whether we should hear the appeal
under our Lace Curtain standard; (2) whether the operational changes proposed
by CSXT are linked to, or caused by, a prior approved transaction subject to
New York Dock, i.e., whether they were properly before the Arbitrator; (3)
whether the changes would improperly reopen prior implementing agreements by
contravening provisions in them that allegedly require that such changes be
accomplished through bargaining under the RLA: and (4) whether the changes are
the type of changes that may justify our overriding collective bargaining
agreements or, alternately, involve "rights, privileges and benefits” that must
be preserved under section 2 of New York Dock.

*4 1. Whether the appeal should be heard

In its reply filed June 29, 1995, CSXT argues that the Arbitrator's findings
of fact should not be reviewed under our deferential Lace Curtain standard of
review (see n. 6, supra), under which we do not review arbitrators’ findings as
to issues of causation, the calculation of benefits, or the resolution of other
factual questions. In this category of unreviewable issues, according to CSXT.
are the Arbitrator’s findings that (1) the operational changes proposed by CSXT
grow out of the prior control and merger transactions and that (2) CSXT
demonstrated a need to modify collective bargaining agreements to realize the
benefits of the merger.

In their June 29, 1995 reply to CSXT. the unions argue that the Arbitrator's
award is fully reviewable under our Lace Curtain standard on the grounds that
the Arbitrator made egregious errors of fact and law.

2. Whether the changes proposed are linked to or caused by a prior approved

EMPLOYEES' EXHIBIT 22
PAGE 4




transactioa

In their petition for review filed June 9. 1995, the unions argue that the
Arbitrator lacked jurisdiction under New York Dock to consider the changes
sought by CSXT pursuant to our authority to approve operational changes that
are necessary to effectuate mergers. That is so, according to the unions,
because the changes cannot be linked to, or were not caused by, any of the
merger transactions cited by CSXT. The unions maintain that the changes sought
here are due to pre-1980 control proceedings not cited by the carrier and
involving the property at issue. According to the unions, the changes cannot
be linked to the 1980 decision that put Chessie and SCLI under common control
because they do not involve SCLI property. [FN11)

In its reply, CSXT advances variors arguments to show that the labor changes
proposed by CSXT grow out of the prior control and merger transactions. CSXT
cites various decisions where this agency or arbitrators acting under its
authority assertedly allowed changes under New York Dock. Responding to the
unions’ argument that, because the changes do not involve SCLI property, they
cannot be linked to Finance Docket No. 28905 (Sub-No. 27), CSXT notes that the
changes involve property of the RF & P, the last carrier to come under the
complete control of CSXT. CSXT responds to the unions’ argument that our 1980
decision in Finance Docket No. 2890S (Sub-No. 27) cannot be the source of the
changes allegedly because it is too old by (1) pointing to decisions where we
have assertedly held that causality is not diminished by time and (2) arguing
that CSXT was not able to integrate the operations of its subsidiaries until
the subsidiaries were actually merged into CSXT, a lengthy process that was not
concluded until 1992.

3. RLA bargaining requirement in prior decisions

In their petition for review, the unions argue that the merger transactions
have already been covered by implementing arrangements and that the
coordination sought here would improperly reopen these prior agreements.
(FN12] The unions maintain that the prior implementing agreements require that
the changes proposed here be accomplished through bargaining under the Railway
Labor Act (RLA) rather than arbitrations under New York Dock. [FN13)

*S In its reply, CSXT responds that the language in question is old
boilerplate language going back as far as 1959 that provides merely that
matters touched upon in implementing agreements can be changed pursuant to
transactions that do not require our approval without going through New York
Dock procedures. CSXT cites five implementing agreements where representatives
of labor allegedly did not argue that the language required bargaining under
the RLA to implement transactions requiring Commission approval. The carrier
also argues that it cannot credibly be found to have agreed to a one-sided
bargain that would have permanently waived its ability to accomplish future
coordinations through the New York Dock procedures. Finally, CSXT argues that
it had no authority to waive its statutory right to have these issues governed
by Commission procedures under section 11347 and New York Dock rather than RLA
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procedures.
4. Ability to override prior agreements

Both parties tacitly assume that CSXT's changes would in fact contravene
collective bargaining agreements. As in prior cases where our authority under
New York Dock was at issue, neither party systematically discusses how the
collective bargaining agreements would bar the changes sought by management in
the absence of action by this agency. Instead, the parties restrict their
argument to whether we may compel the changes under New York Dock. The
Arbitrator did not resolve this issue.

In its petition for review ‘iled June 9, 1995, CSXT asks us to decide the
issue that the Arbitrator declined to decide, i.e., whether the changes
proposed by CSXT would fail to preserve the "rights, privileges and benefits"
of existing collective bargaining agreements. Briefly, CSXT argues that the
changes do not alter prior rights, privileges, or benefits because: (1) the
pay, benefits, and other "key terms" of the prior agreements will not change;

(2) all employees will continue to be covered by collective bargaining
agreements (the B & O agreements): and (3) our labor protection obligations
have never been interpreted as giving employees of a merged carrier like CSXT
the "right” or "privilege" of working only on the lines of their former
employers.

The unions argue that, under RLEA, the changes rnust be necessary to secure the
public benefits of the merger and that the changes at issue fail this test.

CSXT responds that its changes will effectuate the cited transactions by

merging operations on lines where train operations are allegedly being
conducted as though they continued to belong to separate railroads. The unions
dispute CSXT"s statement (that operations in the proposed district are being
conducted as though they continued to belong to separate railroads) on the
grounds that operations in the district have in fact been merged, except for

the consolidation of seniority districts. ([FN14)

CSXT argues that the changes meet the standard imposed in RLEA for changing
prior practices that interfere with attainment of the public benefits of the
transaction. CSXT argues that: (1) the changes will improve operational
efficiency; (2) this improvement is a public benefit under RLEA; and (3) the
cost savings from this improvement satisfy RLEA by not creating merely a
transfer of weaith from labor to CSXT. [FN1S] Concerning this last point, CSXT
contrasts the operational changes proposed here with changes in pay and pension
benefits (not proposed here) and other changes that, according to CSXT, can
directly transfer wealth from labor to carriers. CSXT accuses the unions of
interpreting RLEA as disallowing any changes to collective bargaining
agreements, not just changes that are designed to transfer wealth from labor to
carriers.

*6 The parties dispute the broader implications of section 2 of New York
Dock. CSXT views the "rights, privileges and benefits" language of section 2 as
. merely creating a savings clause that preserves the collective bargaining

EMPLOYEES' EXHIBIT 22
PAGE 6




-
/

agreement provisions that are required to be modified in order to effectuate
Commission-authorized transactions. The unions respond that RLEA precludes
CSXT's argument.

The unions dispute CSXT"’s position that the changes are not important enough
to constitute changes in "rights, privileges and benefits.” In particular, the
unions argue that changes in the location where employees work must be
considered in any evaluation of whether "rights, privileges and benefits" are
changed and that we may not consider only pay and benefits. The unions also
argue that union representation is a right that must be preserved.

The parties dispute the relevance of section 11341(a). The unions question
the Arbitrator’s premise that modifications of collective bargaining agreements
may be ordered pursuant to 49 U.S.C. 11341(a), on the grounds that section
11341(a) does not apply to transactions that are approved under our section
10505 exemption authority. [FN16] In response, CSXT argues that, first, the
Arbitrator did not rely exclusively on section 11341(a) but also relied on
section 11347, and, second, that the Arbitrator related the changes to Finance
Docket No. 28905 (the common control proceeding), which was Dot approved via an
exemption under section 1050S.

DISCUSSION

As noted, the parties raise four main issues. The threshold issue is whether
we may hear the appeal on its merits.

1. Whether the appeal should be heard. We will hear the appeal. Under our
Lace Curtain standard of review, we do not review issues of causation, the
calculation of benefits, or the resolution of other factual questions in the
absence of egregious error. Here, the Commission must decide the issue of
whether the changes involve "rights, privileges and benefits” that must be
preserved under section 2 of New York Dock because the arbitrator deferred
resolution of it to us. The Arbitrator's decision on the issue of whether the
proposed changes are linked to a prior transaction is a factual issue. That
decision should not be set aside except for egregious error. The third issue
raised on appeal, whether the railroad has bound itself to follow RLA
procedures in undertaking the changes at issue here, involves factual
determinations by the arbitrator which merit our deference. However, because
it goes beyond mere factual questions, it warrants our review under the Lace
Curtain standards.

2. Whether the changes proposed are linked to or caused by a prior approved
transaction. The parties dispute whether the labor changes proposed by CSXT
are linked to, or caused by, a prior approved transaction subject to New York
Dock, i.e., whether they were properly before the Arbitrator. We find that the
changes were properly before the Arbitrator under New York Dock.

*7 The Arbitrator’s finding on linkage is a factual finding as to
causation, and, as such, is entitled to deference under our Lace Curtain
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standard of review. Such findings are reversed only upon a showing of
egregious error.

The Arbitrator’s finding of linkage was not egregious error. The purpose of
the changes is to ensure that CSXT ceases to operate as a collection of
separate railroads and fully enjoys the operational economies of being a
unified system. [FN17] The opportunity to make these changes was created by an
entire series of decisions. These began with the 1963 and 1967 decisions that
brought the B & O, C & O, and WM under common control and ended with the 1992
decision that formally merged the RF & P into the CSXT system. [FN18] All of
these decisions played a role in creating the opportunity for CSXT to
coordinate operations in the proposed Eastern District by use of a single pool
of employees. This opportunity cannot be attributed solely to any individual
decision in this series of decisions.

The relevant inquiry is whether the action at issue is linked to prior
Commission action in which we imposed New York Dock conditions. As long as the
actions at issue are rooted in transactions subject to New York Dock, it does
not matter whether these conditions were imposed in one transaction or
several. The conditions do not vary from case to case. The only question is
whether they are applicable. The unions do not dispute that they are. Neither
logic nor precedent supports the unions’ contention that the basis for a
carrier’s action must be found in a single, Commission-approved transaction,
rather than in a series of them.

The unions, position is based on an assumption that CSXT had a duty to
implement whatever New York Dock-related coordinations involving C & O, B & O,
and WM track when these carriers first came under common control or soon
thereafter. If CSXT had been under such a duty, the instant coordination
arguably could have been criticized as too late to be.accomplished under New
York Dock.

But we have never imposed a deadline on making merger-related operational
changes. In fact, in CSX Corporation—-Control—~Chessie System. Inc., and
Seaboard Coast Line Industries, 8 1.C.C.2d 718, 724 n. 14 (1992), we held that
causality is not diminished with the passage of time:

Causality, however, is not per se diminished by a lengthy delay in

exercising authority previously granted. This is not analogous to laches.

There could be any number of reasons why an entity formed as a result of a
Commission-approved transaction might wish to postpone a coordination which
could have been undertaken earlier.

We have been given no reason to depart from this holding here. CSXT merged
its operations gradually, delaying many changes until the corporate entities
were merged. This approach does not appear to be unreasonable on its face, and
no showing has been made that it is unreasonable. Nor has any showing been
made that CSXT's gradual merger of its operations prejudiced the rights of
employees under New York Dock. If anything, the gradual nature of (he merger
would have been more likely to benefit empioyees by providing for a smoother
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integration of personnel into the merged system.

*8 The unions note that the order of Presidential Emergency Board 219
increasing the basic mileage of train and engine service employees influenced
the benefits of the coordination. See the statements of Don M. Menefee and
John T. Reed, attached to the unions' Appendix of Exhibits filed with its
petition on June 9, 1995. Without the merger decisions, however, there could
have been no coordination at all, notwithstanding Presidential Emergency Board
219. Without Presidential Emergency Board 219, the new district would most
likely have been smaller (due to a smaller range of crew travel), but some
coordination would still bave been possible. The connection between the merger
decisions and the coordination was not severed by the action of the Emergency
Board. A reasonably direct causal connection remains between our decisions and
the coordination. Our standard of "reasonably direct connection" was applied
in: (1) Burlington Northern. Inc.-Control and Merger—-St. Louis-San
Francisco Railway Company (Petition for Review of Arbitral Award), Finance
Docket No. 28583 (Sub-No. 24) (ICC served June 23, 1986); and (2) Maine
Central Railroad Company-—Lease (Arbitration Review, Finance Docket No. 29720
(Sub-No. 1A) (ICC served Dec. 8, 1988), afl"d Brotherhood of Maintenance of
Way Emp. v. I.C.C., 920 F.2d 40 (D.C.Cir.1990). Thus, the Arbitrator did not
commit egregious error by finding a connection.

3. RLA bargaining requirements in prior agreements. The parties dispnte
whether the coordination sought by CSXT would contravene provisions in prior
implementing agreements that allegedly require that subsequent coordinations be
accomplished through bargaining under the RLA.

We uphold the Arbitrator’s decision that these provisions impose no such
requirement. The intent of the provisions requiring RLA bargaining was not to
bar this type of coordination under New York Dock. The lack of intent was
manifested in two ways: (1) differences in the territories involved; and (2)
past dealings.

(a) Territorial differences. The Arbitrator found that the changes proposed
by CSXT here do not involve the same territory or property involved in the
prior agreements. (FN19] We have no reason to question this finding, much less
to find it egregiously wrong. [FN20)

Nor do we find egregious error in the Arbitrator's premise that the prior
agreements were not intended to cover future coordinations involving different
track and territories. While it can be argued that CSXT bound itself to RLA
procedures as a condition for changing the coordinations involving the lesser
included track at issue in the prior agreements, the carrier cannot reasonably
be found to have intended these agreements as perpetually waiving New York Dock
procedures for future coordinations involving territories of substantially
greater extent and differing scope. Such a waiver would have barred the
carrier from any future New York Dock coordination between the track involved
in the prior agreements and the remainder of the CSXT system, thereby creating
an "island” of unintegrated operations in its system. We cannot plausibly find
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that the carrier intended to use the minor and routine 1983 and 1992 agreements
to bind itself to such a significant restriction. at least in the absence of
specific language in those agreements or other credible evidence of such
intent.

*9 (b) Past dealings. The Arbitrator also implied that past dealings show
that the RLA requirement was not intended to bar the instant coordination.
[FN21] Under general contract law, the intent of parties to an agreement can
be ascertained from a course of dealing or usage of the trade. Custom and
usage, as reflected in the arbitration agreements cited by CSXT, contravenes
the contention that RLA procedures are required for subsequent coordination
efforts under New York Dock. [FN22] The awards cited by CSXT, going back over
30 years, show that neither party had any reason to view this language as
restricting CSXT's ability to invoke New York Dock to implement future
operational changes, an ability that CSXT would not have readily given up.

This usage history is consistent with CSXT"s position that the language is
boilerplate language that provides merely that matters touched upon in
implementing agreements can be changed pursuant to transactions that do not
require our approval without going through New York Dock procedures.

Because we are upholding the Arbitrator's finding that the intent of the
language requiring RLA procedures was not to bar future coordinations under New
York Dock, we do not have to reach CSXT's argument that carriers have no
authority to waive their statutory right to have such issues governed by
Commission procedures under section 11347 and New York Dock rather than RLA
procedures.

4. Ability to override prior agreements. It is well settled that we have the
authority to modily collective bargaining agreements when modification is
necessary to obtain the benefits of a transaction that we have approved in the
public interest. See the cases cited in note 7, supra. At issue here are the
limits of that authority. In particular, the issue is whether the changes
sought by CSXT comport with the court's decision in RLEA.

The court in RLEA did not intend to make every change an impermissible change
in rights, privileges, or benefits. As the court stated (987 F.2d at 814),

"Unless, however, every word of every CBA were thought to establish a right,
privilege, or benefit for labor—-an obviously absurd position—-565 [of the Rail
Passenger Service Act, 45 U.S.C. 565] (and hence 11347) does seem (0
contemplate that the ICC may modify a CBA." [Citation omitted.] Nor did the
court hold that changes in work iocation or the switching of employees from
work under one collective Y.argaining agreement to another involved
impermissible changes in rights, privileges, or benefits.

To determine which changes are permissible. the court in RLEA established the
following standard (987 F.2d at 814-8195):

... it is clear that the Commission may not modify a CBA willy-nilly: 11347
requires that the Commission provide a "fair arrangement.” The Commission
itsell has stated that it may modify a collective bargaining agreement under
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11347 only as "necessary" to effectuate a covered transaction. [Citation
omitted.] ... We look therefore to the purpose for which the ICC has been
given this authority [to approve consolidations). That purpose is presumably
to secure to the public some transportation benefit that would not be
available if the CBA were left in place. not merely to transfer wealth from
employees to their employer....

*10 In other words, the court's standard is whether the change is (a)
necessary to effect a public benefit of the transaction or (b) merely a
transfer of wealth from employees to their employer.

This standard has been met here. The Arbitrator did not commit error (much
less egregious error) in finding that the changes sought by CSXT would improve
efficiency, [FN23) a factual finding entitled to deference under our Lace
Curtain standard. CSXT has supported its claims that merging the separate
seniority rosters into one will produce real efficiency benefits; see volume
III of the Appendix of Exhibits to the Petition of CSXT, Tab B at 8-12.
Improvements in efficiency reduce a carrie:'s costs of service. This is a
public transportation benefit because it results in reduced rates for shippers
and ultimately consumers. The savings realized by CSXT can be expected to be
passed on to the public because of the presence of competition. Where the
transportation market for particular commodities is not competitive, regulation
is available to ensure that cost decreases are reflected in rate decreases.
Moreover, increasec * “/iciency and lower costs would enable CSXT to increase
traffic and revenue by enabling that carrier to lower its rates for the service
it provides or to provide better service for the same rates. While the
railroad thereby benefits from these lower costs, so does the public.

The changes sought by CSXT do not appear to be a device merely to transfer
wealth from employees to the railroad. Indeed, there does not appear to be a
significant diminution of the wealith of the employees. The extent of
unionization will not change. The reduction in labor costs will occur through
more efTicient use of employees and equipment, not by any reduction in current
hourly wages and benefits. [FN24] In order to use employees more efficiently,
CSXT will require some employees to work difTerent territories and report to
different staging areas. Some employees may have to move. Moving expenses are
a benefit under our New York Dock compensation formula.

The one adverse effect on employees from the proposed consolidation of
seniority districts apparent from the record is that some employees may have to
travel to protect their seniority rights. A specific instance cited was that
terminal reporting points for engineers working out of Cumberland, MD, would be
100 miles away. No reduction in wages or change in working conditions would
exist, except the minor changes noted. Employees subject to these changes
would be compensated under New York Dock. For that reason, the criteria of RLEA
have been met.

In considering whether the actions taken by CSXT comport with RLEA, we need to
- consider the court’s decision in ATDA, which adopted the RLEA standard, adding
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(26 F.3d at 1164, emphasis supplied):

In other words. the benefit cannot arise from the CBA modification itself;
considered independently of the CBA, the transaction must yield enhanced
efficiency, greater safety, or some other gain.

*11 The Arbitrator found that the consolidation of the seniority disiricts
would lead to lower costs, hence resulting in transportation benefits. But the
unions have asserted that these benefits arise merely from the modification of
the CBA, thereby contravening the court’s holding in ATDA.

We disagree. On page 16 of his decision, Arbitrator O'Brien states:

CSXT has convinced this arbitrator that it is necessary to change the
seniority districts of the train and engine service affected by its proposal
if the territory of the erstwhile C & O, B & O, WM and RF & P 10 be
coordinated is to be run as a distinct and unified rail freight operation.

Were the Carrier required to continue operating this territory as four
separate railroads each with its own work force and seniority districts the
operating efficiencies contemplated by the coordination would be illusory.
(Emphasis added.)

Here, the "transaction" is not, as labor contends, the modification of the
collective bargaining agreements but rather the mergers of four previously
separate railroads into a single entity. The merging of the seniority
districts does not have its genesis in the modification of the collective
bargaining agreements. As long as the C & O, B & O, WM and RF & P remained
separate railroads, the employees of each must of necessity have worked
independently of each other. Approval of the merger was the action that
permitted these four groups of employees to be melded into one. Once the
merger had taken place, the consolidation of the employees—and the
modification of the collective bargaining agreements—became necessary if the
efficiencies of the single work force, made possible by the merger, were to be
realized.

We must also determine whether the CBA provisions to be changed—(1) "scope”
provisions governing "ownership" of work: [FN25] and (2) seniority
provisions—are "rights, privileges, and benefits" that must be preserved. The
D.C. Circuit Court remanded RLEA to permit the Commission to define the meaning
and scope of the phrase "rights, privileges. and benefits" in section 40S of
the Amtrak Act as incorporated into 49 L.S.C. 11347. 987 F.2d at 814.

The history of the phrase "rights. privileges, and benefits" indicates that it
has traditionally meant what it implies—the incidents of employment, ancillary
emoluments or fringe benefits—as opposed to the more central aspects of the
work itself-pay, rules and working conditions. The genesis of section 405 of
the Amtrak Act was the Urban Mass Transit Act of 1962 (UMTA), which authorized
federal financial assistance to state and local governments for the improvement
I urban mass transit systems. Section 13(c) of that Act (now codified as 49
U.S.C. 5333(b)) required the Secretary of Labor to certify as "fair and
equitable” arrangements to protect affected employees. The first requirement
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of section 13(c) for a "fair and equitable” arrangement was "the preservation
of rights, privileges, and benefits under existing collective bargaining
agreements or otherwise."

*12 Since no UMTA financing could be completed without the Secretary of
Labor’s section 13(c) certification, a model protective agreement was developed
to permit rapid and dependable processing of applications. The current
regulations of the Department of Labor provide that the Secretar will certify
pursuant to section 13(c) if the parties adopt the Model Agreement.

215.6. Paragraph 10 of the Model Agreement sets

privileges, and benefits that are "preserved” 8
(10) No employee receiving a dismissal or displacement allowance shall be
deprived during his protection period, of any rights, privileges, or benefits
attaching to his employment, including without limitation, group life
insurance, hospitalization and medical care, free transportation for himself
and his family, sick leave, continued status and participation under any
disability or retirement program, and such other employee benefits as

Railroad Retirement, Social Security, Workmen's Compensation, and

unemployment compensation, as well as any other benefits to which he may be

tions so long as such benefits continue to be
accorded to other employees of the bargaining unit,

furloughed as the case may be.

We believe that this is compelling evidence that the term "rights. privileges,
and benefits” means the "so-called incidents of employment, or tringe
benefits,"” Southern Ry. Co.~Control—-Central of Georgia Ry. Co., 317 1.C.C.
Sﬂ.S“(!M).MMmMmmwmm
lnanyevem.thepmkuhrprovuomatiunhuedonamwmnu
"rights, privileges, or benefits”

order to effectuate the purpose of the t

bargaining over these aspects of a consolidation would frustrate the

transactions. The ATDA court looked to past conduct in consolidations when it
ruled that scope rules were not among those provisions protected as "rights,
privileges, and benefits.” 26 F.3d at 1163. The court relied, in part, on CSX
Corporation—~Control—-Chessie System. Inc. and Seaboard Coast Line Industries,
Inc., 6 1.C.C.2d 718, 736, 742 (1990) (Carmen II), and its recitation of the
power of arbitrators under the Washington Job Protection Agreement of 1936 and
pre-1976 labor conditions.

Seniority provisions have also been historically modified with regularity by
arbitrators in connection with consolidations. See Carmen II, 6 1.C.C.2d at

721, 736-737, 742, and 746 n. 22. Thus. both scope rules and seniority
provisions have historically been changed without RLA bargaining and,
accordingly, are not eligible for protection as “rights, privileges, and

benefits. "
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neunionsmthunctionZorNewYorkDockﬁmployesldgmto
retain their existing union representation. The coordination will require WM
engineers, currently represented by UTU, to work under the agreement that BLE
negotiated with the B & O rather than their current agreement. The effect of
ourtrmacdonsonsekﬂlonofunionmembeﬂhipknuderthejuﬂ:dkﬁonol
the National Mediation Board acting under the Railway Labor Act. Fox Valley &
Western Ltd.-Exemption Acquisition and Operation—Certain Lines of Green Bay
and Western Railroad Company. Fox River Valley Railroad Corporation. and the
Ahnapee & Western Railway Company, Finance Docket No. 32038 (Sub-No. 1) (ICC
served Dec. 19, 1994), slid op. at 7. Therefore, we find that the issue of
wmmkwwwuﬁmuuednmusdwpam“b«s
does not involve a right that must be preserved under section 2 of New York
Dock.

*13 As noted, the parties dispute whether section 2 of New York Dock is
merdyauvinpdamthﬂmsthecoﬂecﬂnbmm;mm
provisions that are not required to be modified in order to effectuate
Commission-authorized transactions. We need not resolve that issue here. The
deddonsupholdhgourﬂhorkytochmgecoll«ﬁnbmungmu

are not premiseu on section 2 being merely a savings clause.
munbmhnmmmmammdmnhmy
way impairs the ability of CSXT to bargain collectively with the
railroad. Nor are the rights, and privileges granted by past
negotiations impaired. csnummmummby
transactions that we have authorized. Employees affected by those transactions
are entitled to the benefit of New York Dok conditions, which have been
imposed here.

CONCLUSIONS

Wemmmmhmm;mummbycsxrmuy the
muﬁmﬂwmmmbnmditm“dmuwed. The
coordination proposed by CSXT is linked to transactions subject to New York
Dock and was thus properly before the Arbitrator. By pursuing arbitration
under New York Dock, CSXT did not contravene language in prior implementing
agreements requiring that future changes must be made under the RLA because
mmmmmauoapplymmmmmm.
ﬂnaﬂy.mﬂadtﬂthcchugsmybemdcevmlnheymineomtmm
mmmmgmnumdthumwmwmm

require these changes is consistent with the requirement of section 2 of New
York Dock that "rights, privileges and benefits” of existing collective

bargaining agreements be preserved.

This decision will not significantly afTeci either the quality of the human
environment or the conservation of energy resources.

It is ordered:

EMPLOYEES' EXHIBIT 22
PAGE 14




5

1. The findings of fact and coanclusions of law in the Arbitrator’s award are
upheld, as supplemented in this decision, and the implementing agreements
proposed by CSXT are adopted.

2. This proceeding is discontinued.

Vernon A. Williams
Secretary
(SEAL)

FN1. CSX Corp.-Control-Chessie System. Inc. and Seaboard Coast Line
Industries. Inc., 363 1.C.C. 521 (1980) (CSXT—~Control—-Chessie and Seaboard).

FN2. At that time, RF & P Railroad was controlled (65.9%) by the Richmond-
Washington Company, which, in turn, was owned by Chessie (40%) and SCLI (40%).

FN3. In CSXT-Control—-Chessie and Seaboard, the Commission authorized the CSX
Corporation ("CSX") to acquire control of the 6 subsidiary rail carriers of

Chessie and the 10 subsidiary rail carviers (the so-called "Family Lines") of

SCLI, through the merger of Chessie and SCLI into CSX. Two years later, in
Seaboard Coast Line R.R.~Merger Exemption—-Louisville & N. R.R., Finance
Docket No. 30053 (ICC served Nov. 8, 1982), the Seaboard and the L & N (both of
which were subsidiaries of SCLI in 1980) merged to form the Seaboard System,

Inc. Subsequently, in Bailtimore & O. R.R. and Chesapeake & O. Ry.-Merger
Exemption, Finance Docket No. 31033 (ICC served May 22, 1987), the B & O merged
into the C & O. Later that year, C & O merged into the recently created CSXT.
See Chesapeake & O. R.R. and CSX Transp., Inc.—-Merger Exemption, Finan-e
Docket No. 31106 (ICC served Sept. 18, 1987).

FN4. See the notice of exemption in CSX Corporation. et al.-Corporate Family
Transaction Exemption—-Richmond, Fredericksburg and Potomac Railroad Company,
Finance Docket No. 31954 (ICC served Oct. 31, 1991).

FNS. CSX Transportation. Inc.—~Operation Exemption—-Richmond, Fredericksburg
and Potomac Railway Company, Finance Docket No. 32020 (ICC served Apr. 15,
1992).

FN6. Under 49 CFR 1118.8, the standard for review is provided in Chicago &

North Western Tptn. Co.—~Abdandonment, 3 [.C.C.2d 729 (1987), popularly known as
the "Lace Curtain” case. Under the Lace Curtain standard, the Commission does
not review "issues of causation, the calculation of benefits, or the resolution

of other factual questions” in the absence of "egregious error.” Id. at 735-

736. In Delaware and Hudson Railway Company-Lease and Trackage Rights
Exemption—-Springfield Terminal Railway Company, Finance Docket No. 30965 (Sub-
No. 1) et al. (ICC served Oct. 4, 1990) at 16-17, remanded on other grounds in
Railway Labor Executives’ Ass'n v. United States, 987 F.2d 806 (D.C.Cir.1993),
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we elaborated on the Lace Curtain standard as follows:

Once having accepted a case for review, we may oaly overturn an arbitral
award when it is shown that the award is irrational or fails to draw its
essence from the imposed labor conditions or it exceeds the authority
reposed in arbitrators by those conditions. [Citations omitted.)

FN7. Where modification is necessary, we may act under either section 11347 or
section 11341(a). CSX Corp.—-Control—-Chessie and Seaboard C.L.I., 4 1.C.C.2d
641 (1988), modified 6 1.C.C.2d 715 (1990); Brandywine Valley R. Co.~Pur.-
CSX Transp., Inc., § 1.C.C.2d 764 (1989); Railway Labor Executives’ Ass'n v.
United States, 987 F.2d 806 (D.C.Cir.1993) (RLEA); Norfolk & Western v.
American Train Dispatchers, 499 U.S. 117 (1991); and American Train
Dispatchers Association v. 1.C.C., 26 F.3d 1157 (D.C.Cir.1994) (ATDA).

FNS. The notices and letters of transmittal to the unions appear in attachments
1 and 2 of volume I of the Appendix to CSXT's petition filed June 9, 1995. The
specific changes announced for each union were the same.

FN9. See note 3, supra, for a statement of the decisions.
FN10. The court noted, RLEA at 813-814, that section 11347 incorporates the

protections afforded under the Rail Passenger Service Act of 1970 (Amtrak Act),
4S U.S.C. 568, which provides, inter alia, that "rights, privileges and

benefits” afforded employees under existing collective bargaining agreements be
preserved.

FN11. The unions sometimes discuss this issue of linkage or causation in terms
of whether "the consolidation of seniority rosters and seniority districts”

(reply filed June 29, 1995 at 6) or an attempt to realize "efficiencies”

(petition filed June 9, 1995 at 19) can be considered to be "transactions"

under New York Dock. Although the unions’ choice of words sometimes differs,
the underlying issue is the same—whether CSXT is attempting to implement a
transaction or transactions that are subject to New York Dock.

FN12. The prior agreements alleged by the unions to bar the instant

coordination due to language requiring modification pursuant to RLA procedures
are: (1) the two 1983 coordination agreements between (a) the B & O and WM and
BLE and (b) B & O and WM and UTU. both of which involved lesser included
territory [see Exh. 9 to the unions' Appendix of Exhibits); and (2) the two

1992 coordination agreements between (a) CSXT, RF & P, and UTU (see Exh. 10 to
the unions’ Appendix of Exhibits) and (b) CSXT, RF & P, and BLE [see Exh. 11 to
the unions’ Appendix of Exhibits), both of which involved lesser included

territory.
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FN13. The language in question typically provides that "This agreement ...

shall remain in effect until changed or modified in accordance with the

provisions of the Railway Labor Act, as amended.” See, e.g., the 1979
implementing agreement reached between the B & O, WM, and several unions, in
CSXT'’s petition filed June 9, 1995, Appendix volume II, exhibit 36, page 8.

FN14. See Appendices A and B of the unions’ reply filed June 29, 199S.

FN1S. The parties sometimes argue in terms of whether the changes "flow solely
from modification to labor agreements” or use similar terms. When they do
this, they seem to be disputing whether we would be contravening RLEA by
mandating changes that are designed less to secure the public benefits of
transactions than to transfer wealth from labor to the carrier.

FN16. We have asserted two statutory grounds for modification of collective
bargaining agreements: section 11347, the statutory basis of New York Dock;
and section 11341(a).

FN17. The uniouns dispute CSXT's statement, that operations in the proposed
district are being conducted as though they continued to belong to separate
railroads, on the grounds that operations in the district have in fact been

merged, except for the consolidation of seniority districts. See the

statements of UTU General Chairmen Robert J. Will and John T. Reed, attached to
the unions’ reply filed June 29, 199S. We find, however, that operations in

the proposed district have not been merged, based on the statement of CSXT’s
Director of Employee Relations Michael D. Rogers, attached to CSXT"s response
filed July 28, 199S.

FN18. The Arbitrator’s failure to include the pre-1980 transactions as grounds
for his jurisdiction did not affect his jurisdiction because this agency, like
courts operating under modern rules of pleading and practice, may uphold its
jurisdiction for any valid legal reason. regardiess of whether that reason is

pleaded or argued.

FN19. In making this finding, the Arbitrator distinguished an earlier
arbitration award where Arbitrator Harris found to the contrary (Award at 19):
The Unions cite a 1994 award rendered by Neutral Robert O. Harris in 2
case between the UTU and CSXT (involving Carrier’s notice to coordinate
work performed on the C & O and the Louisville and Nashville Railroad

Company) in support of its contention. Arbitrator Harris found that
because of an earlier implementing agreement involving the same properties,
CSXT was precluded from asking lor de novo arbitration to coordinate
property subject to an implementing agreement which, by its express terms,
may only be changed pursuant to the RLA. The Carrier has appealed the
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Harris award to the ICC.

It appears that Arbitrator Harris concluded that an implementing agreement
may not be changed in a second coordination of the same properties except

in accordance with the terms of the implementing agreement. However, CSXT
and or its predecessors agreed to implementing agreements involving the WM
and the RF & P. Evidently, there were no implementing agreements involving
the B & O and the C & O. Since over 80% of the territory the Carrier now
proposes to coordinate involves former B& O and C & O property the Carrier
unmmuddn;mrdhauooof"tbenmpmpe&s"whkhmmbjm
to earlier implementing agreements, in this Arbitrator’s Jjudgment.

FN20. The Arbitrator’s finding that different territory was involved was not
egregiously wrong. An inspection of the track involved in the prior
agreements (see the agreements and diagrams cited in note 11, above) indicates
that much of the track and the scope of the coordination differs:

1. The WM trackage involved in the two 1983 agreements coordinating
ombmm&eWMud&oB&OmuywumymtheWthkmat
issue here. PanoﬂheWMMueinvolvedhthelmWnumto
have been abandoned.
z.mn&ommmmmmmzwmanmmim
on the RF & P and the B & O ran from Potomac Yard to Baltimore and
Philadelphia and from Potomac Yard west to

Baltimore, a smzli subsequent of the B & O track invoived here. Unlike the
mﬁsdlﬁch&.&el”lmum“hvdnC&Otm.

FN21. The Arbitrator stated (Award at 20):
uumm,mcsxrmmmm have negotiated
several implementing agreements containing language similar to that
involved in the Harris award. Many of those properties were subsequently
coordinated without resort to the RLA. Rather, they were coordinated in
accordance with ICC procedures.

FN22. The agreements are discussed on pages 29-30 of CSXT"s reply filed June

» 1995 and appear in exhibits 36, 38, 39, 40, 41, 42, and 43. In each of the
five implementing agreements cited by CSXT, the union did not object to the
expansion of the coordination of operations under New York Dock,
notwithstanding the presence of similar language referring to the RLA in the
prior implementing agreements establishing the coordinations that were
expanded. The unions do not dispute CSXT"'s position that they did not raise
the RLA language as an objection to subsequent expansion.

FN23. See note 16, above.

FN24. Certain WM employees may experience minor changes in compensation due to
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minor differences between the B & O and WM collective bargaining agreements.
But the differences apply only to small numbers of employees and in atypical
situations. Any changes in compensation would be compensable under New York

Dock.
FN2S. See ATDA, 26 F.3d at 1160-61 for discussion of scope provisions.

APPENDIX

*14 CSXT's Statement of Changes Under Section 4 of New York Dock [FN1)

A. Effective upon ten (10) days advance notice, all train operations and the
associated work forces of the former WM, RF & P, and a portion of the former
C & O, will be transferred, consolidated and merged into the train operations
and associated work force on the former Baltimore and Ohio in the territory
hereinafter described:

Philadelphia, Pa.-Cumberiand, Md. (former B & O)

Cherry Run, Md.~-Baltimore, Md. (former WM)

Hagerstown, Md.~Lurgan, Pa. (former WM)

Baltimore, Md.—Potomac Yard, Va. (former B & O)

Brunswick, Md.~Potomac Yard, Va. (former B & O)

Potomac Yard, Va.-Richmond, Va. (former RF & P)

Charlottesville, Va.~Richmond, Va. (former C & O)

Brunswick, Md.—-Winchester, Va. (former B & O)

Cumberiand, Md.~Brooklyn Jct. W. Va. (former B & O)

Grafton, W. Va.--Muddlety, W. Va. (former B & O)

Benwood, W. Va.~Huntington W.Va. (former B & O)

Tygart Jct. W. Va.~Bergoo, W. Va. (former B & O and WM)
which areas comprise the territory shown on the sketch designated as
Attachment "A."

NOTE: All branches and industrial tracks intersecting the above listed lines
and all pre-existing territorial rights of the involved districts are included
in the coordinated territory.

B. The following initial operational changes will be placed into effect upon
implementation of the Consolidation:

1. Charlottesville, Va. will be closed as a supply point and terminal for
other than outlying point assignments, transferring all other work to Richmond,
Va. Charlottesville will thereafter be an outlying point for the Richmond
supply point. The Pliedmont-Washingion Subdivision will be added to the working
limits of the Richmond-Potomac Yard Pool.

2. Hanover, Pa. will be closed as a supply point and terminal for other than
outlying point assignrhents, transferring all other work to Baltimore,
Maryland. The territory between Baltimore and Hanover will be added to the
working limits of the Baltimore-Brunswick Pool. Hanover will thereafter be an
outlying point for the Baltimore supply point.
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3. Hagerstown, Md. will be closed as a supply point and terminal for other
than outlying point assignments, transferring the protection of service to and
from Harrisburg to a through freight pool out of Cumberiand (operating through
Hagerstown). The territory between Cherry run and Hanover will be added to the
working limits of the Baltimore-Brunswick pool. Hagerstown will thereafter be
an outlying point for the Brunswick supply pool.

4. The protection of certain service west of Cumberiand will be transferred to
Brunswick by adding the territory west of Cumberiand on the Mountain
Subdivision and former WM lines intersecting the Mountain Subdivision to the
working limits of the Brunswick-Cumberiand Pool with Brunswick remaining the
home terminal and Cumberiand the away from home terminal.

S. The working limits of the Henry Pool will be combined with the working
limits of the Cumberiand-Grafton Pool. Cumberiand will remain as the home
terminal. Grafton will remain as the away from home terminal.

*15 6. Elkins, W. Va. will be closed as a supply point and terminal for
other than outlying point assignments, transferring the protection of service
between Tygart Junction and Bergoo to the supply point of Grafton by adding
that territory to the working limits of the Grafton-Cowan Pool. Laurel Bank
will be added as an away from home terminal for that pool. Elkins and Laurel
Bank will thereafter be an outlying point for the Cumberiand supply point.

NOTE: Notwithstanding any other provisions of this Agreement, to foster an
efficient and economic environment for the retention and growth of business

on this marginal line, when service is needed on the Tygart-Bergoo line,

qualified employees in the Grafton-Cowan Pool will be calied ahead of

unqualified employees. When there are no qualified employees available in

the pool, the Carrier may call qualified extra employees ahead of unqualified

pool employees. .

C. Employees may be required to perform service throughout the coordinated
territory in accordance with the B & O schedule agreement in the same manner as
though such coordinated territory was included within their original seniority
district.

FN1. Source: Pages 1-3 of CSXT's proposed implementing agreement with UTU
transmitted to the unions on Feb. 25, 1994, reproduced in Attachment 1 of

volume | of the Appendix of Exhibits to CSXT"s petition filed June 9, 1995.

The same provisions appear in CSXT's proposed implementing agreement with BLE
in Attachment 2.

L.C.C.
Slip Copy, 1998 WL 717122 (1.C.C)
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Fin. Docket: 32760

Carrier(s): UP - control - 3P
nion(s) : UTuU

Award Date: 4-14-97

NYD Articles: Art. I, §§ 2, <




EEE o-:euonu 55”:"2‘“':[5

“nilted Transportacizn Cnisn STB Finance Sccke®
ang No. 32760
“nisn Pacific Railread Ccmpany, et al.
sentzol and Merger - Southerzn Pacitic £ i >
Transportation Company, et ail. Pursuant =3 Ars. i
Section 4, Zazk
288k Condizizane

£az 2he Ozganizaciop:

3yron A. Boyd, Jr., Assistant President
Clinton J. Miller III, General Counsel
J. Previsich, General Chairman

4. S. Hinckley, General Director Labor Relations :
Dick Meredith, Asst. Vice Prosidcne-!nployoo Relations, Planning
Catherine J. Andrews, Assistant Director Labor Relations

Mazk E. Brennan, Operating Department

EINDRINGS:

The parties to this dispute are the United Transporzatizn
Union and the Union Pacific System/Southern Pacific System. :a
finance Docket No. 32760, the U.S. Department of Transporcaticn,
Surface Transportation Board (STB) approved the merger of :ne TWwo
Systems which included various rail entities.

In accordance with New York Dock provisions the Carrier served
notices on the Organization’s General Chairmen covering =wo
Jecgraphical areas referred to by the Carrier as the Salt Lake Hub
and the Denver Hub. The pacties in their submissions detailed -ne
fegotiating dates which covered dpproximately a 120 day period.
The parties were unable to reach an agreement and a requestc was
made for arbitration in accordance with New York Dock. <~he pacc.es
~“ere unable to jointly select an arbitrator and through a soint
letter o the National Mediation Boarzd fequested that cne :-e
appointed. By letter dated February 21, 1997 the undersigned was
appointed by the National Mediation Board.

This arbitration is scmewhat unique in that in additicn =0 =
normal terms and conditions of arbitration, under New Yark cock,
the Crganization fequested arbitration of what 1S known as --e
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‘IImmMiTment lezter~. This letter was Signed py =n Carrier 4as
accressed o cthe Crganizasz.on's fresident an £3r cersa.-
commithents with fegards :s <he entire herger PCocess :cqznq--;
Yith the Carrierz’s filing wizh =ne STB. It .s the o:qanxza:;::'s
F9Sition that the Carr.er 2.4 nor iive up to the commicments and as
2 result the issues fa.sed there:n should be arbitrated.

TwO separate arbitracion ~“ere made Beginning 2n
March 25, 13997, one cover: C letter and tne other

eérms and conditions to Jovern the two Hubs. Since these =wo
fearings are so intertwined, chey shall be dealt With in zhis sre
award.

SUMMITMENT LETTER

The purpose of the letter was €O 1. Limit the Organizaticn’s
exposure in the merger o items “nocolsuzy‘ to completing =he
nerger, 2. Gain protection Certification under New York Dock for a
fumber of employees, ana 3. Give affected General committees an
CPpPortunity to develop a seniority syscem for the merged areas.

In exchange, the Carrier wanted l. the UTY’Ss Support for the
merger and operating plans, 2. the Organization’s fecognition chat
some changes were "n the merger and, 3. . seniority
System that was not i Stratively burdensome or costly.

FZOCess than the pacties h
negotiators on both Sides failed ¢
essence pushed the snvelope too far. Both parties included :tems
in their propesals that went beyond what was necessary. while the
Crganization was the moving party in requesting arbitration over
the letter, their PEOposals included several ‘
as changing work rules, Checry picking wor certification
beyond the aumber in the commitment letter in lieu of relocation
and a seniority hat was adnznxs::lctvoly burdensome ang
Potentially more However, Carriec’s proposals,
which included an unnecessary 25 mile Zone and crew consist changes
ire brought before this arbitracor, it is not difficult o say that
anything be € was contemplated in the commitment letter
Y Ccommitment to provide for automac:c
Fovided later in this awarzd, because the pacties
voluntary agreement.

It is apparent to this arbitrator that not all the parties =o
the nNegotiations are dware or understand the value the Organizatizn
feceived by the letter. Some members of the Organizat.an’s
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fegotiating team apparen:zly ‘feel there 13 no need -» reacn 3
veluntary agreement :.n --zes -- aclleve automat:ic certilicatisn anz
nave made demands zha: assc celzainly will not lead €9 such a
“2lUNtACY agreement. on -~e Sther hand, as menticned abcve xthe
carr.er has reached beycnd zie limits that would be acceptable %0
-Teating a voluntary agreemernc:.

Neither party should :ake camfort in future negotiations that
this award provides f:: fiture automatic certification. The
Sommitaent letter is an example of fesponsible recogniticn of the
needs of both parties and for the first round of Terger
negotiations/arbitration this arbitrator simply will not substitute
nis judgement for those behind the commitment letter.

ZZAMS _AND CONDITIONS

Cne of the key areas of dispute deals with what is “necessary”
SO accomplish the merger. In reviewing previous mergers and the
need to coordinate employees and op
over parallel operations, it s PZOPer to unify the employees and
ocperations under a single collective bazgaining agreement and
single seniority system in each of the two Hubs. This does not
mesan the Carrier has authority ro write a new agreement, but the
Carrier’s selection of one of the existing collective bargaining

agreements to apply to all those involved in a Hub as proposed in
this case is appropriate.

While selecting one existing collective bargaining agreement
Puts many issues to rest, both parties recognized in the letter
that other changes may be necessacry for a merger to accomplish a
smooth flow of operations. These changes, however, were not to be
monetary but operational. Such operational changes would include
the combining of yards into single terminals, consolidating pool
freight, local and czoad switcher operations and combining extra
boards into fewer extza boards that would cover the more expansive
operations of the two Hubs.

Seniority is always the most difficult part of a merger.
There are several different mechods ©f putting seniority together
Sut each one is a double-edged sword. In a merger such as this one
that also involves line abandonments and alterznate rout:ng
possibilities on a regular bas:s, the tendency is to present a moce
complicated seniority structure as the Organization did. wWhat s
called for is not a complicated structure but a more simplified one
that relies on New York Dock protection for those adversely
atfected and not Perpetuating seniority disputes long into the
future. The Catrier’'s PEoposals fairly address the issue in both
Hubs,
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There are two 1ssues -~a- TUST De addressed with fegards =-
sfew consist. The first .s :re scec:ial aLL:wlncc/p:oduc:zvz:y fund
-Ssue and che second :s :te Zarr:er’s Sfequest for cthe least

pIcvisians =o overlay the Zasterzn Diztries
ijreement. The second .s eas.er -=» deal with. 1If =ig Carrier
Cel.ieved that another agreemen: “culd better f£it chie aceq, .t nad
tne CPPOrtunity o select that agreement for this ares :in total.
Since 1t Ai13d not, this arbitrator will not Jive a separace crew
Sonsist provision to them. The Castern District agreement covers
SNlS Area with respect to crew size and work in botr yard and reaq
secrvice.

funds must be coordinated.
dvantage to the Carrier in
iCs proposal to pay ocut the existing funds and create a new one.
Those who would have been eligible for a Productivity fund and
special allowance had they worked
agreement since their entry into train
them under the new plan. Those who special
allowancos/pteduc:ivi:y funds Previously are not entitled to a
windfall now and would not be eligible for those Fayments
regacrdless of their seniority date. .

Without the commitment letter, the Carrier is not required to
certify any employees as protected. The letter identified a nunber
of employees to be protected and the Carrier’s notices, as amenced,
identified a larger number. Since the Carrier’s PEOpOsal exceeded
the commitment letter, it should protect tha larger nuzber
.referenced in its notices. If the Eastern District General
Chairman and Carzrier are not able to agree within 30 days of chis
Award who the specific employees are, then it shall be <he
employees whose assignments are anoluncu:xly changed until =he
number in the notices is reached. 1If both Proposals were proper
and were not over reaching, as they were here, thea this arbitracor
would not have imposed this provision.

I have identified the RAJOr issues in more detail above and
fow turn to the proposals. In reviewing the proposals, this Soard
finds that the Carrier’s proposals, including questions and
answers, for each Hud, submitted to this panel are apprepriate fsz
lnclusion as part of this Award except for the following:

Salt Lake City proposa.:
- Azxticle III A (2) and (3) concerning the metro complex.
. Article IV B (1) concCerning the 25 mile zone.
- Article VI protection :s anended per above.
. Article VIII E. Concerning the least restriccive srew
consist.
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S. All questicns and arswers Teferring to :these e.iMinaze~
sections.

-enver Hub proposa.:
L. Article v B ., csncerning the 29 mile Zone.
2. Article VI PIotecticn .s amended per above.
3. Azticle X ¢ ssncerning the least festrictive crew
consisec.
4. All questions and answers referring to these el.ninated
sections.

Sopy o2 Carrier’s Proposed implementing dgreement for the sal-
take Hub and the Denver Hub are attached hereto and made a pacst of
this Awarzd.

This arbitrator is convinced from the facts of record that the
changes contained in the Carrier’s proposals 4§ modified by the
exceptions noted herein are necessary to effactuate the STB’‘s
approved consolidation and Yield enhanced efficiency in operations
Senefiting the general pPublic and the employees of :he merged
cperations.

This Awazrd is final and effective izmediately. Should the
Organization and the Carrier desire to continue negotiations over
other elements then they should so pPtoceed. These negot:ations
should be between the Eastern District Genezral Chairman and the
Carrier. These would be voluntary and not subject to Secticn 4 New
York Dock arbitration if they do not prove fruitful.

Signed this l4th day of April 1997.
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SERVICE DATE - LATE RELEASE /UNE 5. 1597

SLRFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No 32750 (Sub-No 22)

“NION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOUR! PACIFIC RAILROAD COMPANY
~CONTROL AND MERGER-
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST LOUTS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP. AND
THE DENVER AND RIO GRANDE WESTERN RALLROAD COMPANY

(Arbrtranon Review)

Decided: June 26, 1997

We grant the penion of the United Transportation Union (UTU) for review of the
urtrranon decinon issued by James E. Yo-uamwmmmm:o review
tmdmmmm‘mmwm.

BACKGROUND

By decision served Augus 12, lMiMMNo.Jﬂw(ﬂ-Mow
nmhmmuupdhrﬂmmwm

mergar 2 employee protactios conditions established in NVew York Dock
Ry.=Controi~Brookiyn Eassern Dist, 360 LC.C. 60, 84-90 (1979) (Now York Dock), aff'd sud
nom. New York Dock Ry. v. Unsed Siasss, 609 F.24 83 (24 Cir. 1979).

' Under 49 CFR 1115.8, the standard for review is provided in Chicago & North Western
Tpm Co~vibariormnens, 3 L.C.C.24 729 (1987), aff"d sub nom. [meermanonal Brocerhood of
Elscsrrcal Workars v. [C.C., 8627 24 330 D C. Cir. lm)m_n.uth'lau

Cursan® case). Under the
; m«mmo{mwwm:&m
.* Id & T35-36. mo-um-uymmcmu
eid Terminal Rasway Compamy, Finance Docket No.
30965 (Sub-No. 1) eral (ICC served Oct. 4. 1990) at (6-17, remanded on ocher grownds in
Raihway Labor Exscuaves’ Ass'n v. United Siazes, 987 F.24 806 (D C. Cir. 1997), the [nterstate
ComCeM(lCQWonmlx:meum:

Once having sccepted a case for review, we may only overturn an arbitral award
whmnswmmmam:smomelommmMm
nmmmmmwntmmmwmwnmwmon
conditions. (Cizations omurted. )
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5T8 Finance Docket No i 5083 N0 22

Hete. the parmies were nacie ‘o e3ca 1 ‘mplementing agreement on .agor thanges
SOvenng fwo geograpnical areas. reteves 10 ov L P s the "Salt Lake Hub" and the “Denver
Hub." ‘When the parties couia not agree. “he Jispute was taken 0 arbitration. On Apni (4. 13997
udirator James . Yost issued fus decision. The 3ecision adopted the two impiementing
urangements proposed by the carmer. 41t exceptions that have not been appeales dv the carmer
The arbizator !oupd that the \mplementing provisions adopted in his decision were ‘tecessary i)
effect the STB's approved consolidation ang vield enhanced efficiency in operations Senefitting
‘e general public and the empiovees of the merged operations.

On May 5. 1997. UTU filed an appeai of the arbirator's decision. LT aiso requested &
stay of the decision pending our review.* On May 21, 1997, UTU filed & mouon for leave (o
submut a supplement to its peution for review and a tendered suppiemental pention. P filed a
reply 1n opposition to admussion of UTU"s tendered supplement on May 23. 1997 P riled its
reply a1 opposigon (0 UTU"s appeal on May 27, 1997.

PRELIMINARY MATTER

lnuumfwlmwnmhmmmmmm:mu
scheduling implementation of the award, which were
consider these notices becsuse they provide matenal
umummmdimmuwumm

wmm»mdummuw:nuuumw«m
wsummumumw-mwuuMammur We
agres. uu.«cnuu.c.umum-aumuqnm Moreover.
W:Wuﬂﬂymw&m“

! By decisions served Msy 30, 1997, and Juns 10, 1997, implementation of the
w-m—-—mmuummwmu. 1997. The Brotherhood
of Losomotive Eaginesrs, on June |9, 1997, filed in opposition to the grant of a further say. On
h-hmﬂdamnvmmuy Given our decision herw resoiving te ments ~
ofbnﬁ.hm.hnﬁdma”mﬂ“h”m Moreover. =
mnuuurmmuwwmunmm.am
puhphm.hwmm_hnumm Further, we
mmumnw»-u.uumqndhmolm
mmmhwwn“dbmw.w
approval of wiuch has been i effect siace Sepramber | 1. 1996, And we continus to expect UP
mwumumolm-madmmdmmtmu
July 1, m‘lqu-nymmeam-mw. Becsuse we are resoiving e
mno(hmﬁnhm.lnm.wcmum:h-yuofhmumdws

decision.
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373 F nance Docket No <740 .8¢0-No 22

[ LP's Allegation of Wasver

Sefore we discuss these ssues 4 musc consider CP’s contention that LTL ~aived
scnsideranion of them for the Denver ~-s Jurag usurauon, LTV submutteq a separate
‘mplementanon proposal conceming :ne Sait Laxe Mub but did not Submut 3 separate proposa: ‘or
‘ne Denver Hub. The camer Argues LnaL v not maxing its own proposa) concerning tne Denver
Huo. LTU waived its nght 1o raise any of :ne aforementioned four issues on appeal as tnev appiy
‘¢ that Hub.

We disagres. A party can waive its obyectons only by faling to make them beiow (T
admtfuuomm«uuulowcoum.zubnvcrﬂ . I 1ts submussion, UTU
pmnammoemewrm.mmmmﬁdqﬂyumﬁmmwu
‘o both hubs, which changes were virtuaily dentcal. There was nothing in UTU"s overai|
submmwmmmadmoo;mwmehmmwdnmamm
Denver Hub. m'smumwnmonmmmb«mumn
changes proposed by UP were umproper under Vew York Dock for both hubs. The arbitrasor
fnuunvcMummunmumoiuTU'ub)mmmmnu
.mprmmwwmcfwMMnu;umsmLmHu.
Bmmmmumdudowmmmm'!mmbmw
coul&“@hmwﬁﬂlwfwh%ﬂuwybymmbmmn.au
OWn separats proposal for thas Hub.

magers that hsve hisoncally besa decided by ar’.orms ) undes the V/ashingwoa Job Proteccn
Agresment of May (936 snd subsequently w e our 1bor proac av e conditions on which, wi'h
mmdhmwmmﬂyu\i-m‘mhbm«
cgrepous error. CSX Corp ~Congrol~Ch asse and Senoard C.. .. . 6 1.C.C.24 715 (1990).

A. Repressamation During Fur.re Negocanoas

m-wn“-u(acunuam.-mu.‘mvm-,.wy
should be berwess the “Easers D'strict General Chairman” and the cas. = UV aeeiTs a8 ARY
mw-um-waum.-muuym.sm
m“mnotmmmmum.v 1o direct the carmer
10 the persoas with whom the /amer must oegotats. :

Wob-bn'ndmuau:nmmm'mwndmmmom
repressutative for Amwe be gauung over :ssues afectag the Hubs. UTU has sefected the UP
mmmcm—nmmmmmmuurm
Diszict Agresment.’ mm-npumurh-omm Whea the
arbizator refgrred © posable funre aegocanons as beiag between the camer and the Eantern
ma—ucu-.ummmmumumuummm
Mnmmmmummmiwmmu
miﬂ“ui&.h»ﬂowwmwmwm
mean. Hhmmumuwm.mmmmmmmmmmw
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378 7 nance Docket No

FARnt Of the award we are askes ‘o ‘ev e T aniv me wsirator did not Pumort 0. aer zouid ne.
Jictate representation for fun.re furga.nng caToses Ouwr nterpretation moots LT s aopeas
soncerning Lus issue.

8. Changes in Seruonty Distm:is:

LTU objects to the generas arov 'Sions of the ‘mplementing arrangements approved oy :ne
ucurator that allow the camer 0 aiter seruonty listncts and to force employees witun the new
Tuos (0 move to ditferent senionty distmcis. The implementing arrangements also contain
special provisions that, :n conjunction with the aforemenuoned general provisions, speciricaily
allow the camer to make seruonty distrct changes for firemen, and UTU specifically objects :0
these provisions as weil. UTU acgues that ail of these provisions contravene New York Docx Hv
overnding collectve barguning agreemeat provisions’ when an overnde is not necessary o
realize tie public benefits of the consoiidauon.

[t is now firmly estabiished that the Board. or ArDITRLONS actng pursuant to authonry
delegated (o them under New York Dock. may overnde provisions of collective bargaining
igreements when an overnde s necessary for realizauon of the Public benefits of approved
Tansacuons. Where modificauon has been necessary, it has been approved under e:ther former
secuons | 1341(a) (recodified in section | 1321(a)] or 11347 (recodified in secton | 1326(a))
Norfolk & Western v American Train Dispatchers, 499 U S. |17 (1991); Rauway Labor
Execunves’ Ass'n v Unued Stares, 987 F 24 806 (D.C. Cic. 1993) (RLEA); American Train
Dispatchers Associanon v [.C.C, 26 F 3d 1157 (D.C. Ciz. 1994) (ATDA); and United
Transportarion Union v. Swface Transportarion Board, 108 F.3d 1425 (D.C. Cir. 1997 (LTW).
[n RLEA, 987 F.2d &t 814-15, the court eiaborated on the necesuty tese, as follows:

are reviewed only if the arbitrator commirted
egegious erTor. l-UTUbuanmummummuLac
Cureain sandard of review, we decline o review tus finding.

ndusTy, opersnng empioyees are assigned (0
lists of employees who are eligble to work 1o a gaven crat or
operation i a defined geograplucal area. such as a hub. The order 1a which empioyees appear on
thess lists determunes vanous empioyment ngbts.

' Excep for the firemen. LTV does not cite o provide the specific collective bargaining
Agreement provisions that are alleged ‘0 e concravened by the provisions of the implementing
armangements that allow mandatory switcung of seruonty distnets. For the firemen. L TU :.ces
language 1a Arucle XIIL secton (™) of the Octover 31, 1985 UTU Naconal Agreement.
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573 Finance Docket Mo (2750 Sup-No o2

C Uniform Coilecuve Barguning 4 greement

LTU challenges the arsitraior s 2e2:sicn 20 ailow UP to select its coilecnve sarguning
agreement tor the Eastern Distnct a3 :ne 2niform coilective dargaining agreement that wiil agpiy
‘9 the asfected employees (repiacing ‘ne secarate pre-consolidanon agreements) As noted 0 our
siscussion of the changes in senionty 3i5T1cts. .t is now firmly estaolished that the Board (ar
woutratars acting under Vew Yore Docer may avernde provisions of collective bargaining
1greements when an overnde 13 necessary for reanzauon of the public benefits of spproved
ransacuions. Here. the ardirator found that appiicauon of a umiform coliective oargaining
igreement was aiso among e changes Ui were necessary (0 effect the STB's approved
consolidaucn and yieid enhanced efficiency 1n opersaons benefiming the general public and the
¢mpioyees of the merged operanons. This was a factual finding to which we must accord
leference to the arbirator under our Lace Currain suandard of review. Again, under our Lace
Curtain standard of review, such factual findings are reviewed only f the arditrator commited

¢gregious error.

UTU itself adsmuts thas there are curcumstances in which collecgve barguning agreements
may be merged (0 effect the goals of mergers. staung on page 29 of its submission (o t".8
amiator: “The Organizanon has conunuaily recognized where there is a coordination. a fusion
of collective bargauung agreements 1s necessary " Here, the necessity for the merger of
bargaining agreements 18 supported by the number of collectve bargaining agreements alone that
were 10 effect before the merger — before the merger, the Salt Lake Hub consisted of six
collecuve bargaumung agresments. and the Denver Hub connsted of thres coilectuve bargainung
agreements.’ The arbirator could reasonably find that UP cannot effectively manage empioyees
n & merged and coordinated operauion (f the operauon must be burdened with six collectuve
barguning agreements, each with 16 own set of work rules. Our predecessor agency has
previously uphsid the coasolidanon of coliective barguning agresments.’! Under thess
circumstances, UTU besrs & heavy burdes wa atempung t© show thet the consolidation of
collectuve bargaining agresments i the Hubs was egregious error. We find that UTU has (ailed
to mest 1ts burden of showing thet the arbiyator commitied egIegIOus 6TTOP 10 approving the
coasolidation of collestive bargaining agresments is the Hubs.

uwunn---puummnuu-mhm
collecuve barguaing agresments in the respecuve Hubs' We dissgres. UTU has submuned no

¢ Declasation of W. Scom Hinckiey, filed May 27, 1997, & §.

' la Norfoik and Wesrern Rastway Company, Southern Raiiway Company and Imtersiase
Rasiway Company—Esemprien—Contract to Operare and Trackage Righes, Finsace Dockst No.
30582 (Sub=Ne. 2) (ICC sarved July 7, 1989), the (CC upheid an arbiasor’s merger of oaly two
colleswive bargnining agresmenta. Consolidanos of collecuve berganing agresments was aiso
approved is CSX=Conwel=Chassie System. inc.. and Seaboard Coast Line Industres. inc.. et
al, Fianse Dockst Ne. 20909 (Sub-No. 27) (ICC served Dee. 7, 1999) (CSX=Conmrol-
Chessie/Seaboard), 10 LC.C24 _ (1999), aff"d, UTU., supre. (n Wilmington Term. R.R --Pw &
Lease=CSX Transp., Ine., 61.C.C.24 799, $19-21 (1990), the ICC refused to require 3 iesses 10
apply the differens collestive bargaining agreement in effect for the lessor to former employees of
the lessor who cansferred o the lesses. c1ang a court decinoa that notwed the operational
difficulties involved in such & requirement. See also: the 1983 Seidenberg artizanion decision
(Exh. |1 of UP’s submissios to the artiarator); the 1983 Brown asbization decision (Exh. 12 of
UP’s submission (o the arbigrator); and the | 985 Ables arbicration decision (Exh. 1) of UP's
submussion (o the arbitrator). Thess exampies of approved consolidagons do not exhaust the i3t

¢ UTU stames (Petition at 23) that it agreed to application of UP's Eastern Distnet
Agreement for the Salt Lake Hub and what the Eastern Distnct Agresment predominates in e

Denver Hub. UP respoads thas the LP Eastern Distnct Agreement doss Aor predomingce 'n (e

continurd.

.5e
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3TB Finance Docket No 321740« Sug-“a -

authonty from the Board. the (CC. or 3 2our that establishes a duty (0 acopt the predominate
callecuve bargmning agreement 12t s n e:fect in an aea where operations are seing
coordinated when consolidation of coliestive SUZANING agreements s necessary :n such an area
10 erfect the benetits of a merger Ahiie arditrators may conciude that adoption of the

sredomunate agreement makes sease .n given sicuations, UTU has not expiaines ~ny (ne
&01Taior's falure (0 50 conclude nere was egregious error.

[n RLEA. supra. the court admonished the [CC o refrun from aporoving modifications
that are not necessary for realization of the public denefits of the consolidation but are merety
devices (o ransfer weaith from empioyees to their employer. [n ity appeal. UTU made no erfore

10 show that the UP Eastern Distnict collectve bargainung agreement is infenor t0 the collestive
b agreements that it replaced. msuuounmummMuuum; Vew

York Dock as & pretext to apply a new, uniform collective agreement that 1s infenor (n
maners such as wage levels, benefit leveis. and working conditions. In facs. UP argues that its
Eastern Distnet Agresment is more costiy because the collecuve agreement for the
Denver & Rio Grande Western Railwsy Company, which was the other pre-merger agreement
that mught have been seiected. has & crew consist provision more (avorable to the carmer than (e
UP Easwern District Agresment.’

Fuhmmhnmmmmwmmmmm
ipproving the consolidanoa of collecuve bargumng agresments i the Hub terntones as
necessary for realizancs of the public benefits of the consolidanon. Nor has UTU shown tnas the
mm,wmuma‘uwmoimmuunmmu
agreement &s the unufonn agreement for operanons \a both of the Hubs. Because UTU has failed
tr make euher of thess required showings under the Lace Currain standard of review. we decline
t0 review this finding.

D. Health Bensfin

mmu-ﬂluumdmnmmhw
muu—ummuomwm“.aurm
Associauca. UTU argues that: (1) the camer negonsssd impiemenung arrangements with the
canmen, clerical, aad enginesy crafts that offered employess s choics of plans and that the same
chotce should be svaulable bare: (2) the withdrawal of empioyess from the DRGW Hospial
Associanon plas will jeopardize that plan; (3) under the DRGW Hospaal Association pian. the
M-m”ﬂ“hnmmm-nmumd(t)mmmﬂu“
have s protected status under New York Dock.

M.:ﬂnn“-mu(l)mmﬂmmwmnommum
hn-ou-wmuummummmmunmu ;
agresment is applied, sad therefore (2) we should dismiss UTU's arack on the consolidauon of
collestive barganing agresments 0n tie Gounds that the artrrstor appiied the agreement sougnt
by UTU.
We will not dismiss UTU"s argument on thess grounds. While UTU"s sustements in tus
poruon of its peution are not clear. a fair reading of the eatire record submitted by UTU shows

that it 13 wcerested in preserviag pnor coilecave berganing Nghts as much as possible and that it
believes that the consolidatoa of collecuve barganing agreements approved by the arbigator

* The arbitrator rejectad the camer's anempt to reduce Tain operatng crews in the Huds
(and several other changes), apparently finding thas crew 5128 was 8 syswemwide “prodiem
having nothung to do with the muiripiicify of carners operating in any given ares pror (o (ne
merges.
4
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STB Finance Docket No. 52749 Sud-Nn 1°

UP esponds that UTU waived objection to ine change in health benefits proviger av
“ailing (o abject to this change wnen ne carmer Suomiied if (0 the ardirator We disagree On
Page |9 of its separate SUDMISSION 1O (ne arsitrator acdressing certain commitments ov L P made
unng the Werger Proceeding, * U TV, argues that, unger our labor protective conditions. 5P
¢mployees are entitled to retain the:r NosSpializanon and medical care after che merger. This put
the arbirator on notice that heaith denefits were at ssue and that UTU desired (0 have negotiated
denefits retained. Moreover. as expiained beiow, the 133ue of health benefits goes (o the
idequacy of an implemenung agreement imposed under our labor conditions--s maner that we
ire required 10 address whenever it 1 brought to our aresuon. See Norfolk & Western R. Co v
Vemirg, 404 U S. 37 (1971).

(n s decision in CSX--Conrrol~Chessie/Seadoard, Supra nots 8. the (CC defined the
scope of nghts, pnvileges. and benefits thas must be preserved as including hospiaiization and
medical care. [t did so by looking to an essennal item of legisiative history, paragraph 10 of the
Vodel Agresmen for the procection of (abor under the Urban Mass Transit Act of 1962. which 1t
set foreh in its decision (ICC served Dec. 7, 1995, slip op. at 14.18);

(10) Nommmmamu«amummu
dmmammumoamuo(-ynummuman
mwumut&;mmmliﬁim
hospualizanon and medical care, free

as
under the same conditions so long
uaﬂh‘.m.hmﬁnoﬂ.%dhmwg
(RACTVE servics or furioughed as the case may be. (Emphams added. )

Wﬁmumht&mum«mmu
beoefits by stanng (slip op. &t 15):

w.wnu&hmmuunmmmu
w-—-wnu-dmcmm-
Southarn Ry. Co.=~Control—-Canmal of Georgia Ry. Ca.. 317 1.C.C. $57. $66
(l“z).ﬂ..m“-pcmm

mc-m-mmmummulccuu
which definitively geveras this issus, hoiding (108 F.3d 2 1430):

uu-num.mmmum
m-u“«mmmum
m.—u.ummmm‘hmuﬁmy.m
and working eonditions.” See Commussion decision o 14, reprimsed in J.A. 237.

28

U&h“’sm'ﬁ“mﬂmnm.
W.who&*ynmunnum-tmwumo(
"mﬂ.’m.ﬂhmhn“oﬁm“hw
sought and the effectuanoa of an iCC-approved Tansacton. Under tus scheme. the
MMthmnmw\me

» Ses Artachment A 10 Second Declaranon of Paul C. Thompson. filed May $. 1997
7
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sacnfice of empioyee interests (% sur . ew IMis S exactly ~hat was intenged v
Congress.

From this definition, we believe that empiovees 3nLs 10 membership in the DRCW Hospital
Associaton plan must be preserved cecause nese NgNts are 3 tnnge denetit peruning 0
‘hosputalization and medical care. '

'.'P responds that we must uphold the change ir. heaith benefits because (1) it 1s meretly
ncidental to the approved adopuon of a wruform coliecuve basguning agreement and (2) a
sontrary result would conravene the Board's refusal to allow parnes to “cherry pick” among the
provisions of pre-merger collective bargairung agreement provisions.”’ Moreover. UP noces that
the ardirazor declined (0 impose the crewing provision it SOUghS from another collective
barguaung agreement on the grounds tiat doing so would violats the prohibition against “cherry
picking.”

We disagree. Our approval of 3 unuform collectve bargaining agresment and refusal (o
Allow “cherry pickung” was not intended. and may not be used, to abrogate UTU s absoiute nght
to the preservauoa of pre-consolidation nghts, pnvileges, or benefits under collecuve bargauung
agreements as & result of Secuoa 2 of ows Vew York Dock labor conditions, as interpreted by the
ICC with the approval of the count in UTU.

UP also argues that UTU supported sumular changes of benefits pursuant 10 the adopuon
of unuform agresments w other merger procesdings. Even 1f UTU did tus. however. its support
of such changes in the past would not estop UTU from opposing a changs here. A union does
not waive its nght o pressrvanca of rights, pnvileges, and bensfits by failing to assert that nght
in pnoe procesdings. Nor does the fact that 1t mugit voluntanly agres w changes  nghts,
prvileges and bensfits menn that it can be forced 10 do 50 where, es here, the umpiemenung
agreement is imposed by asbitation. Thus, at & minimum, 88 UTU conssnds and as UTU asserts
UP has doas ia other instances, UTU"s members should hsve besa affiorded the cheice of
remaining with the DRGW Hospital Associanon plas or switching o the UP Hospital
Association plas.

Regarding UP’s argument that the change in heaith beneilts is merely incidental. and that
the harms alleged by UTU from the change 1 health care providers are “entirely speculauve.”
there may be circumstances in which 8 “change” ia s right, privilegs. or bensfit would be s0
incoassquentinl or aoasubstantive that it 1 really aot s change & all and may thus be made
without coagravening the requirement o New York Dock that righes, privileges, and benefits
under pre-exusung collective barganing agreemcnts must be preserved. Howsver, on the record
before us, we coaclude thas the arbroEIOr excesded his authonty 2 UBPORRE Provisions requinag
cmpioyess w0 change © the UP Hosprtal Assocuanca beaith plas agmamt thewr will instead of
pressrving thei right % coatinus t be covered by the DRGW Hospital Association plan.

This desisien will act affect the quality of the buman eavironmess or the conservanon of
RGNy reRCUEese.,

it (s ovdered:.
1. The srbitration decinos requiring empioyess 10 changs their health benefit provider

from the DRGW Hospital Associanon o the UP Hospital Association for the Sait Lake Hub and
the Deaver Hub is reversed. We othermise deciing to review the arbiatioa decision.

"' |n approving the underlying merger. we specifically rejected s proposal by 3 group of
uruons to allow the uaions w0 “cherry pick” the best provisions from exisung UP or SP collective
barganung agresments. OW Pmuml. sipop. &8 4-43, 174, EMPLOYEES! EleBlT 23
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Stay of the :mpieTenianLcn of tne arditration award is vacated
3. Thus decision s effective 2n s 3ate of seevice

By the Bouu. Charman Morgan and Vice Chairman Owen

Vemon A. Williams
Secretary
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ARBITRATION COMMITTEE PURSUANT TO ARTICLE 1, SECTION 11
OF THE NEW YORK DOCK PROTECTIVE CONDITIONS

Neutral Member Robert O'Brien
Boston, Mass., January 6, 1999

TRANSPORTATIONO®COMMUNICATIONS INTERNATIONAL UNION
and

SOUTHERN PACIFIC RAILWAY LINES
UNION PACIFIC RAILROAD COMPANY

Supplemental Statement of Position

At the Hearing in this matter TCU modified the position set
forth in its submission. It acknowledged after a review of the
carrier’s submission that the involved notice as it pertains to the
crew hauling work does constitute a "transaction"” within the
meaning of Article II of NYD-217 as well as Article I, Section 4,
of the New York Dock conditions. At the hearing’s close the
arbitrator held that it would be useful for TCU to submit a written
statement of its new position and that Union Pacific would be
afforded the opportunity to simultaneously comment on TCU’s change
of position.

Consistent with the arbitrator’s ruling permitting the parties
to submit concise post-hearing statements, TCU provides the

following:




1. Ramp Wozxk

The notice proposed to abolish six (6) ramp clerical positions
at Armourdale Yard, which are currently under the Scuthern Pacific
(SP) Collective Bargaining Agreement (CBA), and establish seven (7)
ramp clerk positions at Armourdale under the Union Pacific (UP)
CBA. The notice does not purport to transfer any ramp clerk
positions or work from Neff yard, which is under the UP CBA.

The effect of removing ramp clerk work at Armourdale from the
SP CBA and placing it under the UP CBA is to reduce wage rates by

approximately 7% and to arguably afford UP the right to subcontract

this work. In addition, the Armourdale Yard would be placed under

the lower manning requirements of the UP extra board agreement.
Ramp clerical work at UP’s Neff Yard is currently performed by an
independent contractor, not TCU represented UP employees.

TCU’s position regarding the notice as it pertains to ramp

clerks is that:

(a) The notice does not constitute a "transaction”
within the meaning of Article II of NYD-217 and the
New York Dock Conditions:

o The abolishment of positions under one
agreement and the rebulletining of those
positions under a different agreement
does not constitute a “"transaction."




The notice does not purport to cover the
transfer of any work from Neff Yard.'l
Even assuming it did so, such a work
transfer would not be accomplished as a
New York Dock transaction, since ramp
work at Neff yard is not covered by TCU’s
CBA and is not performed by UP employees.
Such work is therefore not reserved by
CBA to UP employees and UP can transfer
this work to Armourdale without resorting

to New York Dock procedures.

A notice which nas the sole purpose of
reducing wage rates, reducing extra board
requirements, and permitting the carrier
to arguably sub-contract work currently
reserved to TCU represented employees
constitutes a transfer of wealth from the
employees to the carrier and is not a
“transaction."

Assuming arguendo the involved notice is a
"transaction” UP has not demonstrated any necessity
to override the SP CBA.

o NYD-217 is silent on override, contrary
to UP’s various implementing agreements
with othe:: crafts and the Conrail Master
Implementing Agreement for the clerical
craft which explicitly reserves to the
carrier the right to override CBAs.

‘While neither the notice nor written submission claim that
work is being transferred from Neff Yard, UP at the hearing
contended that there would be such transfers in the future.
Namely, UP plans at some unspecified future date to temporarily
transfer all Armourdale ramp work to Neff, expand the Armourdale
ramps, and then transfer all ramp work back to Armourdale.
Thereafter, all ramp work in the Kansas City area would be
performed at Armourdale, none at Neff.

These future plans do not justify an override of the SP
Agreement because they were not contained in the notice and were
not made part of the transaction at issue herein. Further, the
future temporary movement of work to Neff yard cannot justify an
override of the entire SP CBA covering Armourdale Yard where the
ramp work is to be performed on a permanent basis.

3




In response to TCU’s arguments regarding
the silence of NYD-217, the carrier at
the hearing cited Letters of
Understanding 5 and 18. (UP Exhibit 3.)
A review of these letters, however,
demonstrate that the parties contemplated
work being transferred to the UP from SP
and vice versa. Neither letter discusses
the override gquestion.

Up maintained that past practice
supported its interpretation that
transferred work is to be placed under
the UP Agreement. Before establishing
how UP is misguided on this point, we
note that past practice is not relevant
in interpreting protective agreements.
Most work has been transferred from SP to
UP, but in Denver work was transferred
from UP to SP. In each instance, the
transferred work was placed under the
agreement applicable at the receiving
location. In no case was one CBA
substituted for another in the absence of
any work transfer.

UP attempted to distinguish the Denver
situation by claiming that it only placed
work under the UP CBA if a UP facility
was present at that geographic location.
Notwithstanding, UP cannot claim that it
routinely places SP facilities under the
UP Agreement contrary t- the controlling
carrier principle upon which it claims to
rely herein. Nor can UP point to any
agreement language in NYD-217 to support
this alleged practice, because none
exists, nor was it ever discussed.

Finally, the UP argued that the
applicable CBA should be the one applied
at the preponderance of facilities in the
area. However, at Houston where the
majority of facilities and employees were
vnder the SP Agreement, UP continues to
maintain the UP CBA at UP facilities.
Further, this contention, even were it
accurate, would not constitute an open




and notorious past practice which
effectively established an implied
agreement, permitting the carrier to
select the CBA of its choice.

In the absence of any language to the
contrary, NYD-217 should not be construed
as affording UP authority to override
CBAs beyond the limitations placed by the
STB on such authority.

STB in Carman 1 95 3 requires the
"reconciliation” of the need for
operational efficiency with the need to
maintain pre-transactional agreements.

Carman III further requires that a
carrier must show that an override is
necessary to implement the primary
transaction approved by the STB, i.e.,
the merger of UP and SP.

Arbitration decisions by O’Brien and
Yost, and their subsequent review by the
STB, have distinguished between overrides
of work assignment, seniority district,
or reporting points necessary for the
efficient performance of commingled work,
and the override of wage rates or
prohibition on subcontractors, the latter
being viewed as not necessary to
effectuate the primary transaction.

As noted above, no override is required
to transfer ramp clerical work from Neff
to Armourdale Yard.

The proposed transaction does not meet
the standards of Carman III and its
progeny. Rather it is a transfer of
wealth from employees to the carrier,
which is prohibited by that decision.

Override authority has been generally
used to apply the CBA at the receiving
locations, to which work has been
transferred. Under the controlling
carrier concept, the CBA that controls




the work at a particular facility
applies.

In the notice at issue herein, no ramp
clerical work is to be tran<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>