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Re: Finance Docket No. 32760, Union Pacific Corporation,
Union Pacific Railroad Company and Missouri Pacific
Railroad Company -- Control and Merger -- Southern Pacific
Rail Corporation, Southern Pacific Transportation Company,
St. Louis Southwestern Railway Company, SPCSL Corp. and
The Denver and Rio Grande Western Railroad Company
(Arbitration Review - Opinion and Award Issued by
Aroitrator Eckehard Muessig on April 18, 2000)

Dear Mr. Williams:

Enclosed for filing in the above-referenced proceeding are an original and
ten copies of Union Pacific Railroad Company's Reply In Opposition to David E
Thompson's Appeal Of An Arbitration Award.

Please acknowledge receipt on the enclosed copy of this letter and return
it to me in the stamped, addressed provided for that purpose.

Very yuly yours, , /

4 ( {
/ > MA (, AN LEL

Hernry N. Carnaby /
Direct dial:/(402) 271-6302 /

Fax: (402) 271-5610
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UNION PACIFIC CORPORATION, UNION PACIFIC
RAILROAD COMPANY AND MISSOURI
PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPCRATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY,
SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(Arbitration Review)

New York Dock No. 332, Case No. 3
Opinion and Award Issued by
Arbitrator Eckehard Muessig

on April 18, 2000

UNION PACIFIC RAILROAD COMPANY'S
REPLY IN OPPOSITION TO
DAVID E. THOMPSON'S APPEAL
OF AN ARBITRATION AWARD

Henry N. Carnaby

Room 830

Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

(402) 271-6302

Attorney for Union Pacific
Railroad Company




UNION PACIFIC RAILROAD COMPANY'S
REPLY IN OPPOSITION TO
DAVID E. THOMPSON'S APPEAL
OF AN ARBITRATION AWARD

I
INTRODUCTION
The former General Chairman of the St. Louis Southwestern General
Committee has filed an untimely appeal from part of an Opinion and Award issued by
Eckehard Muessig on April 18, 2000. The matter involves a New York Dock arbitration
proceeding between the Brotherhood of Locomotive Engineers ("BLE") and the Union
Pacific Railroad Company ("UP") regarding a dispute as to the interpretation of ine
Memorandum of Agreement between the St. Louis Southwestern Railway ("SSW") and
the BLE dated August 1, 1995. The arbitration hearing was held in Washington, D.C.
on March 29, 2000. The BLE was represented by its Vice President, D. M. Hahs. The
UP representative was Scott Hinckley.
I
UNTIMELY PETITION
Mr. Thompson failed to file a petiion for review within twenty (20) days of
the issuance of the Muessig Opinion and Award, as required by 49 C.F.R. Section
115.8. He also failed to file his request for an extension of time within the appeal

period.

Mr. Thompson has attempted to justify his untimely appeal by suggesting

that he has standing as a party in this proceeding separate and apart from the BLE.

Aithough the Muessig Opinion and Award was served on BLE Vice President D. M.




Hahs shortly after April 18, 2000, Mr. Thompson asserts this notice was not effective in
his case since an actual copy of the award was not provided to him until some later

date. This argument has no merit since Mr. Thompson has no individual standing

separate and apart from the BLE." In addition, the argument has no merit as a matter

of equity since Mr. Thompson admits he had notice of the award on May 8, 2000, when
he received the arbitrator’s fee statement and was informed by both Mr. Hahs and Mr.
Hinkley that the award had Leen issued. Nothing prevented Mr. Thompson from
submitting a timely request for an extension within the 20-day appeal period.

Mr. Thompson now asserts that he was notified by telephone on June 12,
2000, that the Board had accepted his request and granted the extension as requested.
The UP has never been notified of any such action by the Board and submits that it
would be inappropriate in this instance to take any action prior to allowing UP an
opportunity to submit its response and consider the arguments raised therein. In
addition, Mr. Thompson has never addressed the issue of his standing to pursue an
appeal when he is not individually a party to the arbitration proceeding.

STANDARD OF REVIEW

The Union Pacific opposes Mr. Thompson's petition for review. The
chailenge to the Opinion and Award here does not merit further review. The board has
long held that review of arbitration awards is limited to “recurring or otherwise

significant issues of general importance regarding the interpretation of {the] labor

" In fact, Mr. Thompson has no standing to pursue this appeal as a result of
having lost his union position in an election held on July 8, 2000.
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protective conditions.” Chicago & N.W. Transp. Co. -- Abandonment (“Lace Curtain"),
31.C.C. 2d 729, 736 (1987), aff'd sub nom.. International Brotherhood of Electrical
Workers v. 1.C.C., 862 F.2d 330, 335-38 (D.C. Cir. 1988). Review is not available on
“issues on causation, the calculation of benefits, or the resolution of factua: disputes.”
CSX Corp. -- Control -- Chessie System, Inc.. 4 I.C.C. 2d 641, 649 (1988); See also,
Fox Valley & Western Ltd. -- Exemption Acquisition & Operation, 1993 ICC LEXIS 228,
*5 (served Nov. 16, 1993); Lace Curtain, 3 1.C.C. 2d at 736. The Board will vacate an
award “only when ‘there is egregious error, the award fails to draw its essence from [the
labor conditions] , or the arbitrator exceeds the specific contract iimits on his authority.”
Norfolk & W. Ry. Co. -- Merger. Finance docket No. 21510 (Sub-No. 5) at 304 (served
May 25, 1995) (quoting, Lace Curtain at 735); Fox Valley & Western, Infra at *5.

Mr. Thompson merely cites the Lace Curtain standard and concludes that
the award fails to meet it. Thereafter his petition ignores the fact that the burden is on
a petitioner to demonstrate a basis for review under Lace Curtain. There is no
evidence or even argument presented in the petition which could demonstrate that
Arbitrator Muessig committed any egregious error. As we show below, the arbitrator

did not err, much less egregiously, in the findings set forth in the opinion and award.

The interpretation of the meaning of the August 1, 1535 agreement was indisputably

within the scope of the arbitraior's authority.




.
ARGUMENT

There is no foundation for Mr. Thompson's assertion that New York Dock
Arbitrator Muessig was “confused” regarding the provisions of Article 1 of the BLE/SSE
Agreement and Article 10 of the BLE/SP/SSW Generic Agreement. Mr. Muessig's
reference to the preamble of Article 1 in his discussion of Section D of Article 1 is
based on a weli-accepted contract interpretation principle that contract language is to
be read a whole, to-wit:

It is a cardinal rule of contract interpretation that the entire

agreement should read as a whole. Every part should be

interpreted with reference to all other parts. Effect should be given

to the entire general purpose of the agreement.

NRAB Third Division 14702 (TCEU and Chicago, Milwaukee, St.
Paul and Pacific Railroad Company)

Mr. Thompson's entire argument is (and was) that Article 1 (D) of the

August 1, 1995 Agreement provided that the $1,950.00 payment given in Sections A, B

and C of Article 1 would continue ad infinitum, unless the BLE asserted its Article 10
(superseding Article 7 of the 1991 agreement) rights. However, Mr. Thompson has
misread Article 1 (D). Arbitrator Muessig's interpretation of Article 1 is consistent with
the plain language of the agreement. Article 1 (D) states, in pertinent part: “The
parties agree that the entitiement set forth in Article 7 of the July 1, 1991 Agreement ...
continues to exist after January 1, 1998 ..." Thus, the BLE still has the “me too”
provisions of Article 7 available to them if they should seek to demonstrate that

additional compensation is warranted. Article 1 (D), by its plain language, does not




state that the parties agree that the entitiement set forth in this Article 1 continues to
exist after January 1, 1998.

Mr. Thompson's contention on page 11 of its Petition for Review that the
Arbitrator misquoted from Article 1 (D) is simply untrue. Review of page 17 clearly

demonstrates that the Arbitrator was giving an interpretation of (D) in his own words.

While Mr. Thompson alieges that the Arbitrator was really speaking of Article 10, this

only emphasizes that Article 1 (D) was in reference to the “me too” provisions of Article
10 (formerly Article 7), not a continuation of the payments provided in Article 1,
Sections A, B and C.

Mr. Thompson has failed to demonstrate that the Arbitrator went “beyond
his function and authority in issuing the opinion and award in Case No. 3, Question No.
1 and Question No. 2." Itis clear from reading the decision that Arbitrator Miiessig
acted within the authority granted under New York Dock conditions in rendering his
decision.

V.
CONCLUSION
For the foregoing reasons, Mr. Thompson's petition to review the Opinion

and Award should be denied.




Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that copies of Union Pacific's Opposition to Petitioner's

Motion for Extension of Time to Appeal Arbitration Award was served this 21st day of

July, 2000, by first class mail, postage prepaid, upon the following:

Mr. D. E. Thompson
General Chairman BLE
414 Missouri Boulevard
Scott City, MO 63780

Mr. Don Hahs

Vice President BLE
1011 St. Andrews
Kingwood, TX 77339
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