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BEFORE THE
SURFACF TRANSPORTATION BOARD

Finance Doci:2t No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
~- CONTROL AND MERGER --

SOUTEERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ OPPOSITION TO REQUEST FOR STAY OF

<NVIRONMENTAL CONDITION IN DECISION NO. 44 PENDING APPEAL

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and
DRGW¥ hereby oppose the petition for partial stay pznding
review filed by the City of Reno ("Reno").

On September 9, 1996, eight days after :he deadline for

filing requests to stay Decision No. 44, Reno filed a petition

("Petition") seeking stay of implementation of environmental
condition 22¢, which calls for an eighteen-month mitigation study
in the Reno area Reno requested expedited consideration. Reno
did noc seek leave to file this untimely petition nor d»es Reno
explain why its assertedly urgent request could not have been
filed at any time during the last month. The Petition should be
dismissed because it was filed inexcusably late. 49 C.F.R.

§ 1115.5(a). Although the Board should not consider the mer. :s
of the Petitican, if it did so it would find that Reno fails t»>

provide a colorable justification lor a stay

Y Acronyms used her2in have the same meaning as in Appendix B
to Decision No. 47.
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The Board served Dacision No. 44 on August 12, 1996,
fixing today, September 11, as its effective date. Decision
No. 44, p. 238. At approximately 11:00 a.m. Eastern Daylight
Time today, Applicants consummated the merger as authorized by
the Board, creating the combined UP/SP system.

Decision No. 4. imposes 108 environmental conditions,
in addition to other conditions, on the UP/SP merger. Id.,
pp. 276-89 (Appendix G). These include a number of systemwide
and corridor mitigation measures that will address the impact of
the merger on Reno and its surrounding area. E.g., environmental
conditions 3-5, 7-18. The Board also concluded that additional
mitigation measures may be .~equired to address the impacts of

increased rail traffic in the Reno area. In order to ensure that

the mitigation measures it selects are sensitive to local needs

and requirements, the Board is to conduct "more fomused miti-

gation studies" to identify appropriate ways of accommodating
increased rail traffic tnrouga Reno. Decision No. 44, pp. 220-
21, condition 22c. The Board also protected Reno from any
significant merger effects by imposing a freeze on the number of
UP/SP and BNSF through freight trains that can operats through
Reno during the study period. Condition 22a.

Reno filed what both the Board and UP/SP contend is a
premature and jurisdictionally improper complaint challenging the
Board’s approval of the merger in the United States District

Court for the District of Nevada. All parties now agree that




Reno’s complaint does not belong ‘n the District Court, and
Reno’s complaint will either be dismissed or transferred to an
appellate court. Reno also filed a timely petition Ifor review of
['2cision No. 44 in the United States Court of 2pweals for the
Ninth Circuit on August 21, 199C. The Judicial Panel on Multi-
District Litigation then consolidated Reno’s petition in the D.C.
Circuit with another filed by the City of Wichita and Sedgwick
County. On September 9, Reno filed the present Petition, asking
for expedited consi-craticn.

; 16 RENO’S PETITION SHOULD NOT BE CONSIDERED
BECAUSE IT IS UNTIMELY

The koard’s regulations authorize parties to petition
for stay of a Board action pending judicial review, but such a
petition "muet be filed not less than 10 days prior to the date

the terms of the action take effect." 49 C.F.R. § 1115.5(a).

The terms of Decision No. 44 take effect today. A petition to

stay Decision No. i4, in whole or in part, pending judicial
review was due by September 3.%/

An untimely petition for a stay should be denied.
Finance Docket No. 30759, Denver & Rio Gran W r P
St. Louis Southwestern Ry., Decision served Nov. 6, 1987, p. 1,

. S 8

Renc did not seek leave to file its untimely request

and offers no explanation for missing the deadline. It is most

&/ The last possible due date for such a petition was September
1, a Sunday. September 2 was a holiday, Labor Day.




difficult to imagine what excuse Reno could nuster. IL is rep-
resented by a former Interstate Commerce Commissioner and
experienced trainsportation practitioner who must be deemed to be
intimately familiar with rules adopted by the Comm.ssion -- and
indeed, who joined in deciding the DRGW case just cited. And
Reno has already initiated proceedings in two courts attacking
Decision No. «<, demonstrating that Reno understood the nature of
the iecision. 1Its Petition should be rejected as untimely.

II. :LTHOUGH THE BOARD SHOULD NOT CONSIDER T1HE MERITS

Oy RENO’S PETITION, RENO FAILS TO MAKE A FRIMA FACIE
SHOWING THAT A STAY WOULD BE APPROPRIATE

Reno invokes the proper standards for ccns.dering a
stay request, but its one-page discussion (£ those standards is
so cursory as tc call into question whether Reno intends for
its petition to be taken seriously. As Reno acknowledges, the
standards for obtaining a stay of & Board order pending judicial
revicw are as follows:

(1) that there is a strong likelihood that the movant

will prevail on the merits;
that the movant will suffer irreparable harm in

the absence of a stay;

that other interested parties will not be

substantially harmed; and
that the public interest supports the granting of
the stay.

Docket No. 41191, West Texas Utilities Co. v. Burliiqton Northern

R.R., Decision served  une 25, 1996, p. 5 (citing Hilton v.




Bruunskill, 481 U.S. 770, 776 (1987); Cuomo v. NRC, 772 F.2d 972,
974 (D.C. Cir. 1985); Washington Metropolitan Area Transit
Commission v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir.

1977); and Virginia Petroleum Jobbers Association v. FPC, 259
F.2d 921, 925 (D.C. Cir. 1958)). As the petitioning party, Reuo

"ca:'ries the burden of persuasion on all the elements required

for such extraordinary relief." Docket No. AB-167 (Sub-No.

1139), Consolidated Rail Corp. -- Abandonment -- Between Corry

& Meadville, In Erie & Crawford Counties, Fai., Decision served

Oct. 5, 1995, p. 4, (citing Canal Authorities v. Callaway, 489

F.2d 567, 573 (5th Cir. 1974)). Reno does not carry that burden.
1. Likelihood of Success. Reno asserts that it is

likely to succeed "on appeal of the merits of FONSI and EIS

issues" (Petition, p. 3), but offers no explanation whatsoever

of why it supposedly anticipates success. We suggest that Reno’s

vague allusion to "the applicable statutes, regulations and a

variety of precedent" (id.) does not offer sufficient substance
to permit us to respond or the Board to act. Reno asserts that
the "absence of mitigation" supports its appeal, but the Board
imposed numerous mitigation conditions :that will affect rail
cperations through Reno, and its 18-month study is specifically
designed to identify additional final mitigation measures during
a period when train volumes are capped so as to prevent any
material effects on Reno.

In its District Court complaint, Reno argued that the

Board must prepare a full Environmental Impact Statement ("EIS")




to gauge the effect of the merger on the Renc area. As the Board
argued in seeking dismissal of that complaint, however, neither
NEPA nor applicable precedent requires the Board to adopt any
particular set of NEPA procedures in order to identify necessary
mitigation measures. Baltimore Gas & Electric Co. v. NRDC,
462 U.S. 87, 100 (1983).¥

2. Harm to Movan:; and Other Parties. Reno ignores

the fact that the stay, if granted. would impose severe harm on

UP/SP and its customers. In Corndition 22a, the Board placed a

strict limit on UP/SP and BNSI train operations through Reno for
eighteen months. This restriction will limit UP/SP’s ability to
operate between Northern California and the Midwest via its most
direct route, which runs through Reno. It also will curtail
UP/SP’s &ability to exploit one of the important merger benefits,
a high-spred intermodal route between Chicage .ad Northern
California, by which UP/SP will compete with the market leader,
BNSF. And it will force UP/SP and BNSF to crowd their trains on
another route where service may be adversely affected.

The potential harms to transportation efficiency that
will result from Condition 22a are mitigated by the fact that

UP/SP will need to devote a several months to obtaining New York

¥  The only authority cited by Reno on the merits is State of
Idaho v. ICC, 35 F.3d 585 (D.C. Cir. 1994), where the court
reversed the Commission because it had "deferred not only to the
judgments of other agencies, but also to that of Union Pacific."
Id. at 596. The Board made no such error here, expressly
reserving the final decision regarding the mitigation studies.
Decision No. 44, p. 222.




Dock labor implementating agreements and rebuilding the
Roseville, California, switching yard, whici: handles traffic
through Reno, before it can mount full oper.cions through Reéno.
Reno’s petition would extend this delay py at least nine months,
the minimum amount of time necessary to obtain judicial review of
Decisiorn No. 44. If the requested stay were granted, the Board's
mitigation study, or :n EIS process, could not begin until after
that review was completed, prolonging the freeze on new train
operations.

Reno’s claim that it will be harmed by devoting

resources to the mitigation studies is more than a little

suspect. Reno wants a reviewing court to order the Board to

conduct a formal EIS, which could only -- to the extent its scope
exceeded that of the Board‘s study -- consume even more of Reno’s
resources. And there is no reason to assume that any effort

Rerno will devote 'o the mitigation study will be wasted in the
unlikely event that an EIS must be conducted.

3. Public Interest. Reno’s one-sentence public
interest analysis does not make sense. According to Reno, the
Board’s freeze demonstrates that an even longer stay and freeze
would be in the public interest. Petition, p. 4. ©On that
theory, UP/SP should never be allowed to increase train
operations through Reno. The Board -- which endorsed the public
benefits of using the route through Reno for new train service --
presumably selected the shortest freeze period that it believed

would be consistent with completing its mitigation study. The




public interes: will clearly be harmed by further delay of those
new services.
* * *

Reno also argues that a stay is needed until BNSF
provides operational data on October 1. Petition, pp. 2-3. This
argument is specious. BNSF submitted detailed information during
the merger prnceeding about its long-range plans for the Reno
area in BNSF-1, and those plans formed the basis for the Board’s

environmental assessment. Further refinements of BNSF’'s operat-

ing plans can be considered in the study process.
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Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Ccmpany
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-5000

ID E. ROACH I
. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566

(202) 662-5388

Attorneys for Union Pacific
Railroad Company and Missouri
Pacific Railroad Company




ERT ERVICE

I, Karen W. Kramer, certify that, on this 11th day
of September, 1996, I caused a copy of the foregoing document
to be served by hand delivery on:

Paul H. Lamboley

Keck, Mahin & Cate

555 12th Street, N.W.
Washington, D.C. 26005

by facsimile on:

Patricia A. Lynch
City Attorney
Michael K. Halley
Deputy City Attorney
Reno City Hall

430 S. Center Street
Room 204

Reno, Nevada 89501

and by first-class mail, postage prepaid, or by a more
expeditious manner of delivery on all parties of record in

Finance Docket No. 32760, including

Director of Operations Premerger Notification

Antitrust Division Office

Suite 500 Bureau of Competition

Department of Justice Room 303

Washington, D.C. 20530 Federal Trade Commission
Washington, D.C. 20580

Karen W. Kramer







LAW OFFICES

'ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
838 SEVENTEENTH STREET, Now.
WASHINGTON, D.C. 20006-3939
TELEPHONE : (202) 298-8660
FACSIMILES: (202) 342-C 683
(202) 342-1316

June 13, 1996

Vernon A. Williams

Secretary
Surface Transportation Board

Room 2215
12th Street & Constitution Avenue, N.W.

washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pucific
Corp., et al. -- Control & Merger --

¢ Rail Corp., et al.

,béar Secretary Williams:

. P Enclosed for filing in the above-referericed docket are an
original and twenty copies of SPP-17, Opposition of Sierra
Pacific Power Company and Idaho Power Company to Applicants'
_Motion to Strike. Also enclosed is one 3.5" computer disc

~ containing a copy orf SPP-17 in Word Perfect 5.1 format.

ca Gk
p s i

Item No.

‘Page Count /§Z ,
JuNC, 157¢ #/%2

g

Richard A.
Jennifer P. Oakley

Attorneys for Sierra Pacific Power
Company and Idaho Power Company

Enclosures

CORRESPONDENT OFFICES: LONDON, PAKIS AND BRUSSIILS
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SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPZA
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER -~

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPCRTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. 2A¥D THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

OPPOSITION OF SIERRA PACIFIC POWER COMPANY AND
IDAHO POWER COMPANY TO APPLICANTS' MOTION TO STRIKE,
OR, IN THE ALTERNATIVE,
MOTION TO REOPEN RECORD FOR RECEIPT OF ADDITICMAL EVIDENCE®

' sierra Pacific Power Company and Idaho Power Company

collectively "Sierra Pacific") submit that Applicants' motion to
( y pp

strike certain statements in Sierra Pacific's brief (UP/SP-262,
filed June 10, 1996) is unfounded and should be denied. The
statements consist of statements of fact about basic geography of
which the Board can take official notice and contentions about
thosé facts which, to the e¢«tent they might be disputed, amount
to pérmissible argument. I? the Board nevertheless concludes
that these are statements for which there must be specific

evidence in thz2 record, Sierra Pacific moves in the alternative




' . to reopen the record to permit it to submit supporting evidence

in the. form of the attached supplemental verified statement of
Thoma= D. Crowley.
Discussion

The statements at issue relate to a critical issue witi
respect to the conditions requested by Sierra Pacific. As
explained in Sierra Pacific's brief (SPP-16), Sierra Pacific
contends that the BN/Santa Fe Settlement will not preserve the
competitive alternatives now available to Sierra Pacific because
the Settlement will not enable BN/Santa Fe to deliver coal to
North Valmy Station in single-line service from Uinta Basin and
Hanna Basin mines, as SP and UP can do now. In thei) Rebuttal,
Applicants disputed Sierra Pacific's contention by asserting that
BN/Santa Fe will, in fact, be able tc deliver coal in single-line
service to North Valmy Station from Uinta Basin mines. They
stated that, after the merger, North Valmy Station will be able
to receive coal from "BN/Santa Fe direct, sourced from a load-out
at Frovo or other Utah "2-1" points." UP/SP-230 (Rebuttal

Narrative) at 265.Y

v Applicants also asserted that North Valmy would have two
other ways of receiving coal post merger: "(a) single-line from
Utah or Colorado mines via UP/SP [and] (b) joint line movements
from Utah Railway mines, via Utah Railway-BN/Santa Fe. . . ."
(UP/SP-230 at 264-265. In terms of whether North Valmy Station's
competitive alternatives will be maintained, however, the third
asserted option -- "BN/Santa Fe direct, sourced from a load-out
at. Provo or other Utah '2-1' pcints® -- is the critical one.
Neither of the first two options will preserve the competition
North Valmy Station currently enjoys by virtue of the competing
single~-line service via either UP or SP from Uinta and Hanna
Basin mines. As discussed in SPP-16, joint line se ‘ice via UTAH
7 \ "mtinued...)

- -




After reading these statercnts in Applicants' rebuttal,
Sierra Pacific made inquiriss and quickly ascertained that,
contrary to Applicants' implication, there are no coal load-outs
at Provo, Utah or av any other "2-to-1" point in Utah.?¥ Sierra
Pacific also ascertained that, in view of the distances and the
mountains between Provo and the Uinta Basin mines served by SP
and UTAH Railway, any coal load-out cperation at Provo or other
Utah 2-to-1 points would clearly not be a practical competitive
alternative for meeting North Valmy Station's coal supply needs.

Under the Board's procedural schedule, Sierra Pacific had no
opportunity to file a rebuttal. Sierra Pacific in its brli:f,
however, noticed the deposition of William E. Nock, whose
rebuttal verified statement Applicants' had cited in support of
their statevient about load-outs at Provo and other 2-to-1 points.
In his deposition, Mr. Nock confirmed Sierra Pacific's
understanding that there are no coal load-ocuts at Provo or any
other 2-to-1 point in Utah. Although he went on to express his
opinion that the construction ard operation of a load-out at
Provo (the closest 2-to-1 point to the Uinta Basin mines) would
be feasible, he acknowledged that "there's a mountain range

between those coal fields and Provo" and that the rocute between

V(...continued)

Railway and BN/Santa Fe from the f23w mines served by UTAH Railway
is not a meaningful substitute for the single~line service now
available from the many Uinta and Hanna Basin mines served
exclusively by UP and SP. SPP-16 at 19-20.

¥ Applicants' reference to "2-to-1" points are to points which
the BN/Santa Fe Settlement gives BN/fanta Fe the right *o serve.

-l




. them woulé have tc traverse Scldier Summit. Nock Depositior of

5/10/96 af. 12 (SPP-16, App. A at 3). He also acknowledged that
he was unaware of any available location for such a iocad-out and
that UP had never studied the physical, environmental or economic
feasibility of such a load-ouvt. Id at 10-11 (SPP-16, App. A. at
1-2). He also admitted that "[wjhen vou get into 20 to 30 mile
truck hauls to get to a rail move, it defeats some of that
economics." Id. at 86 (SPP-16, App. A at 10).

In its brief, Sierra Pacific cited these statements by Mr.
Nock, as weil as the altitude of Soldier Summit and the highway
d.stances between Provo and the Uinta Basin mines (between 70 and
several hundred miles), in support of Sierra Pacific's contention
that "a coal load-out operation ocut of Provo to North Valmy
Station would clearly nout be feasible." SPP-16 at 14, Sierra
Pacific further contendea:

The highway route to Provo from those mines

would be difficult, dangerous and

prohibitivaly expensive, especially during

the winter months, because the loaded trucks

would have to negotiate steep four to six

percent grades over Soldier Summit, which

rises to 7443 feet above sea level."
SPP-16 at 15 (footnote 8 omitted). Applicants now move to strike
the statement indented above and the statement in footnote 7
regardiry the highway mileage, on the ground that they present
new evidence not in the record.

The motion to strike should be denied. The stated facts

regarding the altitud~ of Soldier Summit, the highway grades and

the highway mileage are readily available geographic facts. As

.




saéh, the Board may take administrative notice of them. It is

well established that courts and agencies may take "judicial" or
"administrative" notice of any fact that is '"not subject to
reasonable dispute in that it is . . . capable of accurate and
ready determination by resort to sources whose accuracy cannot
reasonably be gquestioned." De la Llana-Cactellcn v. INS, 1¢ F.3d
1093, 1096 (10th cCir. 1994) (quoting from Fed.R.Evid. 201(b)).
Indeed, as the court ncted in the cited case, "[t]he scope of
administcative notice, sometimes referred to as official notice,
is broader than judicial notice . . . [due to] the administrative
ageﬁcy's specialized experi:nce in a subject matter area. . . ."

Id. See also United States v. Perez, 769 F.2d 1336, 1340 (9th

Cir. 1985) (taking judicial notice of the "minimum distance
between Rota and Guam"); Viking Starship, Inc. -- Common Carrier

Application, No. W-1465 (unpublished ICC decision decided June 1,

1988, slip op. at 2) (noting highway and waler mileage between

Mcntauk, N.Y. and New Tondcn, Conn.).

Applicants have not disputed these facts, nor could they.
On the basis of these facts Sierra Pacific has contended that a
load-cut operation out of Provo to North Valmy Station "would
clearly not be feasible," and that "[t]he highway route to Provo
from those mines would be difficult, dangerous and prohibitively
expensive, especially durint the winter . . . ." Sierra Pacific
believes that those propositions are also not subject to
reasonable dispute and may be administratively noted by the Board

on the basis of its expertise in matters of coal transportation.




In any event, however, to the extent those ~éntentions might ke

disputed, they are in the nature of permissible argument, not
objectively verifiable fact for which specific evidence is
required. See, e.9., Burlington Northern, Inc. and Burlington
Northern Railroad Co. =-=- Control and Merger -- Santa Fe Pacific
Corp. and the Atchiscn, Topeka and Santa Fe Railway ZJo., F.D. No.

32549 (Dec. No. 38, served August 23, 1995) slip cp. at 56
(denying UP motion tc strike certain statements in applicants’
bries on the ground that the challenged statements presented "new
nrguments . . ., not new evidence."); Union Pacific Corporation,
Union Pacific Railroad Company and Missour: Pacitic Railroad
¢ompany == Control -- Chicago and North Western Transportation

Company and Chicago and North Western Railway Company, F.D. No.

32133 (Dec. No. 20, served September 16, 1994), slip op at 4
(denying UP motion to strike materi«l on the ground that the
material was "essentially argument and presents nothing more than
what a person would conclude when reading the evidence . . . .")
If the Board nevertheless concludes that specific evidence
is required to support these staterents, it should reopen the
evidentiary record for the limited purpose of permitting S .:rra
Pacific to submit cupporting evidence in the form of the attached
Supplemental Verified Statement of Thomas D. Crov.ey. Based on
his 25 years experience advising and assisting elactric utilities
and other coal consuming clients with respect to coal
transpo-tation alternatives and his knowledge of the relevant

highway and rail routes, Mr. Crowley's statement descrikes the

- -




. . distances and the terrain that cecal trucks would have to traverse

and the weather conditions they would frequently encounter. His
conclusion fully suvpnorts the statements in Sierra Pacific's
brief. He scates that regular truck movements of coal between
the Uinta Basin mines and Provo "would not even come close to
being a practical conpetitive option because the cost of moving
coal by truck over the mountains for those distances would be
significantly greater than the cost of moving the coal by rail."
In this regard, Mr. Crowley estimates that the cost of moving
coal by truck from the nearest of the Uinta Busin mines to Provo,
in terms of mills per ton mile, would be aluost eight times what
he had estimated in his initial verified statement would be
BNSF's variable cost of moving coal from Utah Railway Junction
(near Price) and North Valmy Station.

If the Bcard does not take administrative notice of these
propositions or admit them as permissible argument, it should
reopen the evidentiary record to ensure a complete and correct
evidentiary record on an issue that is critical to Sierra
Pacific's contentions and requested conditions in this case. The
principal ground on which Applicants have opposed Sierra
Pacific's request for conditions -- and, in our submission, the
cnly ground of any substance =-- is their claim that BNSF will be
able to deliver coal directly to North Valmy Station from
nonexistent coal load-outs at Provo or other 2-to-1 points in

Utah. Since that claim is not only critical but also simply




‘ :

unt}ue, basic due process requires that Sierra Pacific have an
opportunity to set the record straight.

Permitting Sierra Facific to supplement the record in this
limited fashion is consistent with the practice of the Board and
its predecessor, the ICC. The Bczard's rules are to be "construed
liberally to secure just, speedy and inexpensive determination of
the issues presented." 49 C.F.R. § 1100.3. Pursuant to that
rule, the ICC frequently permitted parties to supplenern’ the

record in similar circumstances. ) .9, nsy .aria Public

of C & K Carriers, Inc., No. MC-C-30215 (unpublished decision
served June 3, 1994); Gateway Western Railway Co. -- Construction
== _St. Clair County, IL, F.D. No. 31363 (unpublished decision

served May 11, 1993). The Board should do the same here.

Respectfully submitted,

&/4/

chard X. Allen
ames A. Calderwood
Jennifer P. Oakley
ZUCKERT, SCOUTT & RASENBERGER, LLP
888 Seventeenth Street, N.W.
Suite 600
Washington, D.C. 20006

Attorneys for Sierra Pacific Power

Company and Id Pow

June 13, 1996
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SUPPLEMENTAL
VERIFIED STATEMENT
OF

THOMAS D. CROWLEY

My name is Thomas D. Crowley. I submitted a Verified Statement for Sierra Pacific Power
Compary and idaho Power Company (collectively "Sierra Pacific") on March 27, 1996 as part
of Sierra Pacific’s Request for Conditions and Comments, SPP-10. I have been asked by Sierra

Pacific to supplement my statement.

As described more fully in my Statement of Qualifications (Appendix A to my verified
statement in SPP-10) I have been an economic consultant for the past 25 years, specializing in
solving economic, marketing and transportation problems for clients. Many of my clients bave
been eiectric utilities and other consumers of coal. I have frequently advised those clients on
coal acquisition questions and have assisted them in negotiating coal supply as weil as coal
transportation contracts in al' parts of the United States. In particular, I have an:lyzed the
competitive feasibility and comparative costs and other characteristics of different kinds of coal

movements on behalf of many coal shippers.

As a result of assisting coal users in the western portions of the United States, I have

become very familiar with the advantages and disadvan.ages, in terms of operations and costs,

of different transportation modes and routes. Terrain is a major factor affecting the costs and

operations of the transportation of coal.
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As a general rule, transporting coal by truck is substantially more expensive than
transporting coal over the same route by rail, and the cost differential becomes greater as the
distance increases. This cost differential is due, in part, to the fact that the average load for
trucks ranges between 20 to 35 tons while rail cars can load up to 120 tons per car. The volume
movement of coal by truck is also limited in the distance over which the movement is
economically feasible. For example, the average haul for coal movements by truck in the

western United States is 19 miles?.

As a result of assisting users of coal produced in the West, I have become very familiar with
the topography of the region. The most feasible highway route between the coal mines in the
Uinta Basin served by the Southern Pacific Transportation Company ("SP") and Provo, Utah¥

is via Highway 6. The highway distance from Provo to Price, around which many of the nearest

mines are located, is 80 miles and the distance between Provo and the nearest of those mines,

the Skyline mine?, is 67 miles. I have participated in field studies in this geographic region.
The route betweea Provo and Price, Utah by rail or highway is over extremely mountainous
terrain. From Price the highway westward climbs almost 2,000 feet, from 5,547 feet to Soldier

Summit at 7,454, from which it eventually descends almost 3,000 feet to Provo. The grades

Energy Information Administration, "Energy Policy Act Transportation Rate Study: Interim Report on Coal
Transportation”, October 1995, Table 48.

Under the terms of the proposed settiement agreement in this proceeding, the Burlington Northern Santa Fe
Railroad Company ("BNSF") will not directly serve any Uinta Basin coal origins. But, as noted by Union
Pacific Raiiroad Company’s ("UP") witness Nock, the BNSF would be able to transload coal at Provo, Utah
if facilities become available.

The Skyline mine is located in Schofield, Utah. Coal trucks would have to travel 17 miles on Route 96 to get
to Highway 6.
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(positive and negative) can be as much as 5.5 percent*, which is extremely steep for a loaded

coal truck. Heavy snow and ice, of course, are common hazards from November through April.

in my opinion, given the distances involved fro-a Uinta Basin mines to Provo, the extremely
n-ountainous terrain of the region, and the weather cond:tions, regular truck movements of
substantial voluines of coal would not be a competitively feasible alternative to rail. In fact,
such a move would not even come close to being a practical competitive option because the cost
of moving coal by truck over the mountains for those distances would be significantly greater
than the cost of moving the coal by rail. Based on my model for truck costs, the movement of
coal by truck from the Skyline miuie to Provo would equal $7.10 per ton or 106 mills per ton-
mile (based on an average load of 30 tons). By way of comparison, BNSF’s variable cost for
the movement of coal from Utah Railway Junction to the North Valmy station, including the

trackage rights fee, would equal approximateiy 11 mills per ton-mile?’.

Source: Utah Department of Transportation.
Based on Exhibit__(TC C-12) to my March 27, 1996 verified statement.




COMMONWEALTH OF VIRGINIA

CITY OF ALEXANDRIA

THOMAS D. CROWLEY, being duly sworn, deposes and says that he has read the
foregoing statement, knows the contents thereof und that the same are true as stated.

Nl

mas D. Crowle

Sworn to and subscribed
before me this __) 2% _ day

of ____%“_‘_ _» 1996.

Witness 1y hand and official seal.

.

: t My Commission ms?e-s :kly 3, 193‘
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MONTELL USA INC.’S
OBJECTIONS TO APPLICANTS’
THIRD SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS
Montell USA Inc. ("Montell") submits the following
objecticns to the Applicants’ Third Set of Interrogatories and
Requests fcr Production of Documents served by Applicants Union
Pacific Corperation ("UPC"), Union Pacifi~ Railroad Company
("UPPR"), Missouri Pacific Railroad Company ("MPRR"), Southern
Pacific Rail Corporation ("SPR"), Southern Pacific Transportation
Company ("SPT"), St. Louis Soutlwestern Railway Company ("SSW"),
SPCSL Corp. ("SPCL") and The venver and Rio Grande Western
Railroad Company ("DRGW") (collectively referred to as the
"Applicants") on April 4, 13%6. These objections are made
pursuant to paragraph 1 of the Discovery Guidelines applicable to
this proceeding, which provides that objections to discovery

requests shall be made "by means of a written cbjection

containing a general statement of the basis for the objection.”




Montell objects to the Applicants’ Third Set of
Interrogatories and Requests for Production of Documents (UP/SP-
203) ("discovery") to the extent it seeks to impose as binding on
Montell the rulings by Judge Nelson with respect to Conrail’s
Motion for a Protective Order on March 8, 1996 ("March 8
Rulings"). For instance, Applicants cite the March 8 Rulings in
support of their assertions that Montell is required to deliver a
response to the discovery "on the sixth calendar day," to
restrict the scope of any "burdensome" objections Mcntell may
have to the discovery, and to require production of "privileged"
documents in response to the discovery at an April 12, 1996
hearing. See SP/UP-203, pp. 1-2.

Montell is not bound by the March 8 Rulings. At most, the
March 8 Rulings are only binding on those parties t» this
prcceeding that received a "first" set of discovery from the
Applicants on or about February 26, 1996. See March 8 Rulings

Transcript, p. 1950. Those parties, in turn, received the

"benefite and the burdens" ¢f Judge Nelson’s ruling. Id., Tr.,

p. 1956.

The Applicants did not serve Montell with a "first" set of
discovery on or about February 26, 1996. Thus, Montell did not,
nor did it have the opportu.ity to, raise a "prematurity"
cbjection to that discovery or to otherwise participate in the

March 8 hearing. See Tr., pp. 1950-56 (listing parties bound by




March 8 Rulings). Simply put, Montell was not a party to that
heariny and thus is not bound by the rulings made during it.

Furthermore, Montell objects to Applicants’ attempt to
impose unreasonable requirements on Montell and their callous
disregard for the religious holidays that occurred immediately
upon the service of the challenged discovery. Applicants’ served
discovery at the close of business on April 4, 1996 seeking to
compel substantive responses within six calendar days, that is,
by April 10. April 5, 1996 was Good Friday. Montell was closed.
April 6 was a Saturday. Montell was closed -- a facc that
Applicants and their counsel surely knew. April 7, 1996 was
Easter Sunday. Montell was closed -- a fact that Applicants and
their counsel surely knew. Thus, Applicants served their
discovery in a fashion and with the premeditated intent to
require Montell to research and prepare its responses within two
days. Such actions by Applicants were truly unreasonable and are
unduly burdensome. Judge Nelson surely has not sanctioned such
conduct.

Consequently, Montell is objecting and responding to the
Applicants’ "third" set of discovery in accordance with the
Discovery Guidelines entered in this proceeding on Decem:ar 7,
1995. This submission constitutes Montell’s initial obj«<ctions

to the discovery "within five business days from the date of

service." See Dec. 7, 1995 Discovery Guidelines, § 1.




GENERAL ORJUCTIONS
The following objections are made with respect to all
of the discovery requests:

: 4 Montell cbjects to production of documents or
infcrmation subject to the attorney-client privilece.

2. Mcrmell objects to the production of documents or
information subject to the work prrouduct doctrine.

3. Montell objects to the production of documents or
information subject to the privilege concerning communication
among counsel involved in a ~ommon issue or common defense.

4. Montell objects to the production of documents o:
information subject to any other privilege.

S. Montell objects to production of public documents that
are readily available, including but not limited to, documents on

pvblic file at the Interstate T“ommerce Commission, the Surface

Transportation Board, or the Securities and Exchange Commi~ sion

or clippings from newspapers or other public media.

6. Montell objects to the production of draft verified
statements and documents related thereto. In prior
railroad consclidation proceedings, such documents have been
treated by all parties as protected from prcduction.

r 45 Montell objects to providing information or documents
that are as readily obtainable bv the Applicants.

8. Montell objects to the extent that the Discovery

Requests seek highly confidential or sensitive commercial




information that is of insufficient relevance to warrant
production even unde. a protective order.

9. Montell orjects to the extent that a resporse to the
Discovery Requests would impose an unreasonable burden on
Montell.

10. Montell objects to the definition of "identify" insofar

as it calls for the production of drafts and it calls for the

production of routine operating and accounting documents such as

invoices and receipts.

11. Montell objects to the definition of "identify" insofar
as it recuests home telephcne numbers on grounl- that such
informaticn is neither relevant nor reasonably calculated to lead
to the diccovery of admissible evidence.

12. Montell objects to the definitions of "relating to" as
unduly vague.

13. Montell objects to the requests as overbroad and unduly
burdensome to the extent that they seek documents for periods
prior to January 1, 1993.

14. Montell objects to the requests to tne extent that they
call fcr the preparation of special studies not already in
existence.

15. Montell objects to the requests that Montell promptly
contact the Applicants’ attorney to discuss its objections.
Montell is hereby filing its objections and this document speaks

for itself.




16. Montell objects to the requests that they attemot to
impose any obligation on Montell beyond those imposed by the
Genexal Rules of Practice of the Interstate Commerce Commission
("Commission"), 49 C.F.R. § 1114.21-31, the Commission’'s
scheduling orders in this proceeding, or the Auministrative Law
Judge assigned to this case.

17. Montell objects to the requests to the extent that they
seek infcrmation about matters that have not been addressed by
Montell in its Comments filed with the Surface Transportation
Board on March 29, 1996 because such requests are irrelevant and
unduly burdensome.

ADDITIONAL OBJECTIONS TO SPECIFIC INTERROGATORIES

In addition to the General Objections, Applicants make the

following cbjections to the interrogatories.
INTERROGATORIES

& To the extent not done as part of ycur prior discovery
responses or March 29 filings, identify and Jdescribe any
agreements or understandings that you liave with any other party
to this proceeding regarding positions c¢. actions to be taken in
or otherwise relating .o this proceeding, including any "joint
defense" or "common interest" agreement, or any confidentiality
agreement 'n which you rely in objecting to discovery requests or
invoking an informers privilege or other privilege. (Routine
procedural agreements, such as agreements concerning the order of
questioning at depositions or the avoidance of duplicative
discovery, need not be identified. If Conrail contends that any
aspect of such agreement is privileged, state the parties to,

date of, and general subject of the agreement.] [All but CR, Dow,
KCs]

Objection: In addition to its General Objecti ns,

Montell objects to this interrogatory because it seeks

information protected by the "common issue" and "common defense"




privilege, the attorney-client privilege and the work-product
doctrine.

- If you contend in your Merch 29 filing that reduction
from 3-to-2 in the number of railroads serving various shippers
»r markets as a result of the merger is a reason for denying
approval, state whether you ccntend that two Class I railroads
would always compete less vigurously than three Class I railroads
would in any given market. [All but CRl Dow, KCS]

Objection: In addition to its general objections, Montell
objects to this interrogatory because it is vague. Applicants
clearly did not read Montell’s Comments filed on March 29 prior
to serving this interrogatory. Thus, Applicants have left it to

Montell to define "various shippers or markets" as well as other

terms in this interrcaJatory.

3. The testimony of Richard Peterson on behalf of
Applicants describes, at pages 172-75, the views of a number of
shippers with respect to competition between a merged UP/SP and

BNSF. State whether you believe that those shippers are correct
or incorrect in the expectations they have expressed in their
statements fi_ed in this proceeding concerning the effects of a
UP/SP merger on competition and explain the reasons for that
answer. [All but CR, Dow, KCS]

Objection: 1In addition to it:s general objections, Montell
objects tc this interrogatory because it does not seek
information relevant to this j.coceeding and would require a
special study.

4. Identify all shippers who you claim have expressed
support for you: position in this proceeding i. your March 29
filings who are presently served at a point of origin or
destination by both UP and SP directly. [All but CR, Dow, KCS]

Objection: In addition to its general objections, Montell
objects to this interrogatory because the information is equally
available to Applicants as it is to Montell. Applicants can read
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the Comments filed with the Surface Transportation Board to

determine which such comments express support for Montell’s

position. Cectainly, Applicants know better than Montell which
parties are served at a point of origin or destination by both UP

and SP directly.

S. If you contend that there are significant investments
in improvements of its railroad that SP could or should have
made, or can and should make, identify t:hem and describe any
rates of return, hurdle rates, or like standards you use for
determining whether to invest in improvements in your business.
[All but Govts, Assns]

Objection: Montell objects to this interrogatory as not
seeking relevant information or information that would likely
lead to relevant evidence. Applicants have not ' imited the
context for the contention about which they ingquire.

6. Describe any agreements or understandings entered into
between Conrail and Phillips Petroleum since November 30, 1995,
relating to rail transportation rates. [Phillips]

Response: No reply is required.

To the extent not done as part of your prior discovery
responses or March 29 filings, as to each power plant that your
March 29 filings specifically indicate may be affected by the
UP/SP merger, or that is referred to in those filings as recent
situations where both SPRB and Colorado/Utah coal have been or
are being used successfully in the same power plant, and as to
each mine used as a source of coal used at such plant, state the
tonnage, average minehead price, average delivered price, BTD
content, and percentage sulphur content of the coal used by that
plant. [CPL, PS Colo., PS, S. Ant, TVA]

Response: No reply is required.

8. To the extent. not done as part of your prior discovery
responses or March 29 filings, identify the participants in the
meeting referred to in the penultimate sentence on p. 16 of the
Verified Statement of William L. Gebo in DOW-11. [Dow]

Response: No reply is req.ired.




9. To the extent not done as part of your prior discovery
responses or March 29 filings, identify all efforts taken by Dow
to pursue the "follow-up discussions" referred to on p. 16 of the
Verified Statement of William L. Gebo in DOW1ll. [Dow]

Respconse: No reply is required.

10. To the extent not done as part of your prior discovery
responses or March 29 filings, sunmarize the action taken by Dow
concerning each item on the agenda for the meeting referred to at
P. 14 in the Gebo Verified Statement. (Dow]

Response: No reply 1is required.

11. To the extent not done as part of your pric- discovery
responses or March 29 filings, describe all discussions between
Dow and other companies about ways to finance th  prsject
referred to on p. 14 of the Gebo Verified Statenent. [Dow]

Response: No reply is required.

12. When did Dow first consider the possibility that SP
might be purchased by the U?. (See Gebo Verified Statement p. 14]
[Dow]

Response: No reply is required.

13. To the extent not done as part of your prior discovery
responses or March 29 filings, identify the "SP counterpart"
referred to in the Verified Statement of Paul Carey et al., at p.
49 and any documents relating to the incident described. [CR]

Response: No reply is required.

14. 1Identify all persons (other than Hunt and Oderwald) who
assisted in the preparation of the study discussed in the
Hint/Oderwald statement. [CR, KZS]

Response: No reply is required.

15. 1Identify each new location (as compared to the 1994
Waybill Sample) in the Quantanet Intercarrier Routing Model used
in the study produced by Hunt and Oderwald where BN/Santa Fe was
treated as able to originate and terminate traffic by reason of
the BN/Santa Fe Settlement. [CR, KCS]

Responge: No reply is required.

16. Forr each new location identified in response to the
preceding question, state whether for purposes of the study




presented by Hunt and Oderwald BN/Santa Fe was treated as able to
originate or terminate traffic directly. [CR, KCS]

Response: No reply is necessary.

17. Identify and describe any and all limitations imposed as
part of the study prepared by ALK Assoclates, Inc. on the ability
of BN/Santa Fe to originate, terminate, or carry traffic,
including without limitation: (a) any yeographic limitation; (b)
any minimum volume thresholds applied to locations; and (c) any
limitations related to voluntary haulage agreements. [CR, KCS]

Response: No reply is required.

18. State whether railroad origins and destinations as
referenced in the first full paragraph of page 4 of the verified
statement of Hunt and Oderwald were defined on the basis of
Business Economic Area (BEA): (a) for intermodal traffic, and (b)
for automobile traffic. [CR, KCS]

Response: No roply is required.

19. Identify and describe all adjustments made by ALK
Associates, Inc. and used in the study presented by Hunt and
Oderwald to the 1994 ICC Waybill Sample or to the network used as
part of the ATD model. including, without limitation,
adjustments:

a. to account for changes in railroad ownership,
operations, or operating rights that have taken
place since 199%4.
to account for rebelling of freight traffic.

to model nodes where more than one Standard Point
Location Code was assigned to a node.

to account for intermodal traffic to and from
truck hub locations. [CR, KCE€]

Response: No reply is required.

20. Identify and explain any reassignments of tri.evel and
intermodal movements to new or different nodes by ALK Associates,
Inc. in preparing the study presentad by Hunt and Oderwald. [CR,
KCs]

Response: No reply is required.

21. Identify and describe the classification of junction
types (e.g., run through; through block; daily switching; less
than daily switching) that were assigned in the Quant:anet
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Intercarrier Routing Model used in preparation of the study
produced by Hunt and Oderwald, including the basis for those
classifications (e.g., average daily volume) and the impedances
assigned to each classification in the final calibrated routing
model. (CR, KIS]

Response: No reply is required.

22. Identify each new interline junction between BN/Santa
Fe and another carrier created as part of the study produced by
Hunt aid Oderwald. [CR, KCS]

Response: No reply is required.

23. ror each new interline junction identified in response
to the preceding cquestion, identify the junction classification
and impedance values assigned in the Quantanet Intercarrier
Routing Model as used in the study produced by Hunt and oderwald.
[CR, KCS]

Response: No reply is required.

24. Identify and describe any differences in impedance
assigned to the node or nodes representing the Laredo, Texas
gateway with Mexico for traffic interchanged with (a) UP and (b)
The Texas Mexican Railway. [CR, KCS]

Response: No reply is required.

25. State whether ALK Associates, Inc. had completed its
calibration of impedances for the Quantanet Intercarrier Routing
Model using the 1994 Waybill (other than the ATD Model
Recalibration discussed at pages 8 and 9 of the verified
statement of Hunt a1 d Cderwald) prior to its retention by Conrail
for this proceeding. (CR, KCS]

Response: No reply is required.

26. Identify all junctions in the waybill sample that were
eliminated in the Quantanet Intercarrier Routing Model used in
the study presented by Hunt and Oderwald. [CR, KCS]

Respcnse: No reply is required.

27. 1Identify all measures used by ALK Associates, Inc. to
determine whether the Quan‘’anet Intercarrier Routing Model was
unbiased as used in the study presented by Hunt and Oderwald.
(CR, KCs]

Response: No reply is required.




28. Identify and describe all measurements of the quality
of the Quantanet Intercarrier Routing Model that were performed
in preparation of the study presented by Hunt and Oderwald. ECR,
KCsS]

Response: No reply is required.

29. Identify and describe any comparisons that have been
made by ALK Associates, Inc. over the past five years of the
impact on traffic flows of a proposed change in the rail network
estimated by the "ATD Model" referenced in the verified statement
of Hunt and Oderwald and the actual changes in traffic flows that
resulted from such change. [CR, KCS]

Response: No reply is required.

30. Identify any screens used by ALK Associates, Inc. as
part of its estimation of market shares to eliminate routes that
are considered unlikely to attract traffic, including screens
applied at the time the origin, origin carrier, termination,
termination carrier "quads" a2re formed for the Quantanet routing
model and those applied afte: rcutes are generated. (CR, KCS]

Response: No reply is required.

31. Describe any filtering or otici process used by ALK
Associates, Inc. to divert traffic from base 1994 routes to new
routes after estimates were made of the market share each route
is likely to attract. [CR, KCS]

Response: No reply is required.

32. Identify all calibrations to the ALK Advanced Traffic
Diversion Model ("ATD Model") for each year from 1991 through the
present, and produce all documents relating to or setting for the
reason(s) for each such calibration. [CR, KCS]

Response: No reply is required.

DOCUMENT REQUESTS

To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents or data
relied upon by any person whose verified statement you submitted
in your March 29 filings. [All but CR, Dow, XCS]

2. To the extent not done as part of your prior discovery
responses or March 29 filings, produce machine-readable versions,
if they exist, of documents or data you submitted as part of your
March 29 filings, of documents or data included as work papers,
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or of documents or data relied upon by persons whose verified
statement you submitted in your March 29 filings. [All but CR,
Dow, KCS]

Objection: In addition to its General Objections,
Montell objects to this interrogatory because it seeks to impose
an obligation on Montell that does a0t exist under the rules
aoverning this proceeding.

3. Tc the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, analyses or
reports discussing benefits or efficiencies that may result from
the UP/SP merger. [All but CR, Dow, KCS]

Objection: In addition to its General Objections, Montell
objects to this interrogatory because based on Montell’s March 29
filing, it does not seek relevant information or information

likely to lead to relevant information. Montell further objects

to this interrogatory as being unduly burdensome. Montell seeks

only conditions on this merger related to one of its plants.

Therefore, Montell should not be required to locate all documents
discussing the potential benefits of the merger.

4. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, analyses or
reports discussing potential traffic impacts of the UP/SP merger.
[All but CR, Dow, KCS]

Objection: In addition to its General Objections, Montell
objects to this interrogatory as being unduly burdensome.

Montell seeks only conditions on this merger rc‘'ated to one of
its plants. Therefore, Montell should not be required to locate

all documents discussing the potential traffic impacts of the

merger.




5. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, reports or
analyses discussing competitive impacts of the UP/SP merger,
including but not limited to effects on the following (a) market
shares, (b) source or destination competition, /{.) transloading
options, or (d) build-in or build-out options. [All but CR, Dow,
KCS)

Objection: 1In addition to its General Objections, Montell
objects to this interrogatory as being unduly burdensome. First,
this interrogatory is repetitive, in part, of Interrogatories 3
and 4 above. Second, Montell seeks only conditions on this
merger related to one of its plants. Therefore, Montell should
not be required to locate all documents discussing the potential
benefits of the merger.

6. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents found in the
files of officers at the level of Vice President or above, or
other files where such materials would more likely be found,
discussing the BN/Santa Fe Settlement Agreement, the IC
Settlement Agreement, or the Utah Railway Settlement Agreement.
[All but CR, Dow, KCS]

Objection: 1In addition to its General Objections, Montell

objects to this interrogatory because the IC Settlement Agreement

and the Utali Railway Settlement Agreement are irrelevant to the

Comments submitted by Montell.

8 To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents found in the
files of officers at the level of Vice President or above, or
other files where such materials would more likely be found,
discussing conditions that might be imposed on approval of the
UP/SP merger. [All but CR, Dow, KCS]

8. To the extent not done as part of your pricr discovery
responses or March 29 filings, produce all s:udies, rerorts or
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would
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more likely be found, discussing actual or potential e~zmpotition
between UP and SP. [All but CR, Dow, KCS]

9. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, reports ~<:&
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would
more likely be found, discussing competit!->n between single-line
and interline rail transportation. [All but CR, Dow, KCS]

Object.ion: In addition to its General Objections,
Montell objects to this interrogatory because, based on Montell’'s
March 29 filing, it does not seek relevant .nformation or
information likely to lead to relevant information.

10. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, reports or
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would
more likely be found, discussing the benefits of any prior Class
T rail merger or rail mergers generally. (All but CR, Dow, KCS]
Obiection: In addition to its General Objections, Montell
okiects to this interrogatory hecause, based on Montell’s March
29 filing, it does not seek relevant information or information
likely to lead to relevant information.

11. To the extent not done as p-..t of your prior discovery
responses or March 29 filings, produce all studies, reports or
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would
more likely be found, discussing the financial position or
prospects of SP, if those filings discussed that subject. [All
but CR, Dow, XCS]

Chjection: In addition to its General Objections,

*ontell objects to this interrogatory because, based on Montell’s

March 29 filing, it does not seek relevant information or

information likely to lead to relevant information.




12. To the extent not done as part of ycur prior discovery
responses or March 29 filings, produce all communications with
other-parties to this proceeding dis~ussing the UP/SP merger or
the BN/Santa Fe Settlement Agreement, and all documents relating
to such communications. [All but CR, Dow, KCS]

Objection: In addition to its General Objections, Montell

objects to this interrogatory because it seeks information

protected by the "common intzarest" and "common defense" doctrine,

the attorney-client privilege and the work-product doctri..

13. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all presentations,
solicitation packages, form verified statements, or other
materials used to seek support from public officials, or any
shipper or other party in this proceeding, for a position being
taken or proposed or considered by you or any other party in this
proceeding. [All but CR, Dow, KCS]

Objection: In addition to its General Objections, Montell
objects to this document request to the extent that it seeks
information protected by the Noerr-Pennington docctrine and other
privileges related to the petitioning of government.

14. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all presentations,
letters, memoranda, white papers or other documents sent or given
to DOJ, DOT, any state Governor’s, Attorney Generals or Public
Utilities Commission’s (or similar agency’s) office, any other
government official, any consultant, any chamber of commerce, or
any shipper or trade organization relatiny to the UP/SP merger.
(Even if 1ot producing them, you should identify documents
submitted to law enforcement officers under an explicit assurance
of confidentiality.] [All kut CPR, Dow, KCS]

Chjection: In addition to its General Objections, Montell
objects to this document request to the extent that it seeks
information protected by the Noerr-Pennington doctrine and other

privileges related to the petitioning of government. Montell




further cbjects to this Interrogatory to the extent that it is
repetitive of Interrogatory 13.

15. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all notes or memoranda of
any meetings with DOJ, DOT, any state Governor’s, Attorney
General’s or Public Utilities Commission’s (or similar agency’s)
office, any other government official, any consultant, any
chamber of commerce, or any shipper or trade organization
relating to the UP/SP merger. (You should identify but need not
produce documents prepared by your counsel.] [All but CR, Dow,
KCs]

Objection: 1In addition to its General Objections. Montell
objects to this document request to the extent that it sezks
information protected by the Noerr-Penningtcn doctrine and other
privileges related to the petitioning of government.

16. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, analyses or
reports discussing or reflecting shipper surveys or interviews

concerning the quality of service or competitiveness of any
railroad participating in this proceeding. [All but CR, Dow, KCS]

Objection: 1In addition to its General Obje:tions, Montell

objects to this document request because, based on Montell’s
Comments, it seeks information that is not relevant nor likely to
lead to relevant information. Montell further objects to this
request as irrelevant to the extent that it sezks information
about railroads that have not submitted an Application as part of
this proceeding.

17. To the extent not done as part of your prior discovery
responses or March 29 filings, if those filings discussed such a
condition or sale, produce all documents discussing the price to
be paid for, or the value of, any UP or SP lines that might be

sold pursuant to a condition to approval of, or otherwise in
connection with, the UP/SP merger. [All but CR, Dow, KCS]




18. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents discussing
trackage rights compensation for any of the BN/Santa Fe
Settlement Agreement Lines, or any other line of UP or SP that
you believe should or might bc the subject of a proposed trackage
rights condition in this proceeding. [All but CR, Dow, KCS)

19. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents relating to
actual or estimated maintenance-and-operating costs, taxes and
return-to-capital costs with respect to any of the BN/Santa Fe
Settlement Agreement Lines, or any other line of UP or SP that
you believe should or might be the subject of a proposed trackage
rights condition in this proceeding. [All but CR, Dow, KC&]

Objection: 1In addition to its General Objections, Montell
objects to this document request because based on Montell’s
Comments it does not seek relevant information nor documents

likely to lead to relevant information.

20. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents relating to

any agreement or understanding that is responsive to
Interrogatory 1. [All but CR, Dow, KCS]

Objection: Montell repeats the cbjections raised in
response to Interrogatory 1.

21. To the extent not done as part of your prior discovery
responses or iMarch 29 filings, produce all communications with
Richard C. Levin, Curtis M. Grimm, James M. MacDonald, Clifford
M. Winston, Thomas M. Corsi, Carol A. Evans or Steven Salop
concerning econometric aialyses of rail pricing, and all
documents relating to such communications, if those filings cite,
rely upon, endorse or purport to agree with analyses by any of
those perscns. [All but CR, Dow, KCS]

22. To the extent not done as part of your prior discovery
resporses or March 29 filings, if those filings discuss that
subject, produce all studies, reports or analyses, found in tle
files of officers at the level of Vice President or above, or
other files where such materials would more likely be found,
discussing competition for traffic to or from Mexico (including
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but not limited to truck competition) or competiticn among
Mexican gateways. [All but CR, Dow, KCS]

23. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all adccuments sufficient
to show your financial support for, establishment of,
participation in, or relatiorship with the "Coalition for
Competitive Rail Transportation," which made a March 29 filing
denominated CCRT-4. [All but CR, Dow, KCS]

Objection: In addition to its General Objections,
Montell objects to this document request to the extent that it
seeks information protected by the Noerr-Pennington doctrine and
other privileges related to the petitioning of government.

24. To the extent not done as part of your prior discovery
responses or March 29 filings, if those filings discussed that
subject, produce all studies, reports or analyses, found in the
files of officers at the level of Vice President or above, or
other files where such materials would more likely be found,
discussing competition in freight transportation services for
shipments to or from West Coast ports. ([All but CR, Dow, KCS]

Objection: 1in addition to its General Objections, Montell

objects to this document request because, based on Montell’s

Comments, it seeks irrelevant information and documents not
likely to lead to relevant information.

25. To the extent not dcune as part of your prior discovery
responses or March 29 filings, if those filings disagree in any
significant way with the description of SP’s financial situation
in the Application, produce all documents found in the files of
officers at the level of Vice President or above, discussing any
possible breakup or bankruptcy of SP. [All but CR, Dow, KCS]

Obiection: In addition to its Ceneral Objections, Montell
objects to this document request because, based on Montell’s
Comments, it seeks irrelevant information and documents not

likely to lead to relevant information.




26. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents found in the
files of officers at the level of Vice President or above,
discussing your reasons for opposing the UP/SP merger or seeking
to acquire any portion of SP in connection with the UP/SP merger.
[All but CR, Dow, KCS]

Objection: 1In addition to its General Objections, Montell
objects to this document request because, based on Montell’s
Comments, it seeks irrelevant information and documents not
likely to lead to relevant information.

27. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all documents relating to
any proposal you made for possible line sales or trackage rights
in your favor or for your benefit as a condition to the UP/SP
merger, proposal, including but not limited to (a) documents
describing the proposal, (b) any market analysis with respect to
the proposal, (c) any operating plan with rospect to the
proposal, and (d) any pro forma financial statements with respect
to the proposal. [All but CR, Dow, KCS]

28. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all studies, analyses or
reports discussing the possibility of a build-in by one of the
applicants (or build-out to one of the applicants) at any of your
facilities referred to in your March 29 filings. [All but CR,
Dow, KCS]

Objection: 1In addition to its General Objections, Montell

objects to this document request because, based on Montell’s

Comments, it seeks irrelevant information and documents not
likely to lead to relevant information.

29. Produce all presentations to, and minutes of, your
board of directors relating to the UP/SP merger or conditions to
be sought by you or any party in this proceeding. [All but CR,
Dow, KCS]

30. Produce all studies, reports or analyses relating to
collusion among competing railroads or the risk thereof. [All but
CR, Dow, KCS]




Objection: In addition to its General Cbjections, Montell
objects to this ducument request because, based v Montell’s
Comments, it seeks irrelevant information and documents not
likely to lead to relevant information.

31. Produce all public statements by your President or

other executives at the level of Vice President or above relating
to the UP/SP merger. [All but CR, Dow, KCS]

32. Produce your annual reports to stockholders for years
1991 through 1995. [All but CR, Dow, KCS]

Objection: 1In addition to its General Objections, Montell
objects to this document request because it does not seek
relevant information and is not likely to lead to the discovery
of relevant information.

33. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all presentations to, and
minutes of, your board of directors relating to the UP/SP merger

or conditions to be sought by you or any other party in this
proceedirg. [All but govt’s, assns.]

34. To the extent not done as part of your prior discovery
responses or March 29 filings, produce all your business plans or
strategic plans, if those filings referred to the possible impact
of the merger on your future business. [All but govt’s, assns]

Objection: 1In addition to its General Objections, Montell
objects to this document request hecause it does not seek
relevant information and is not likely to lead to the discovery

of relevant information. Additionally, this request is

burdensome in that it seeks information unrelated to the plant

locations identified in Montell’s Comments.




35. To the extent not done as part of your prior discovery
responses or March 29 filings, produce documents relating to the
meeting referred to in the penultimate sentence on p. 16 of the
Verified Statement of William L. Gebo in DOW-11. [Dowl]

Response: No reply is required.

36. To the extent not done as part of your prior discovery
responses or March 29 filings, produce your files relating to (a)
the BN rail car birge proposal, including any studies relating to
it; (b) each build-in or build-out proposal referred to in the
Gebo Verified Statement. [Dow]

Response: No replv is required.

27. To the extent not done as part of your prior discovery
responses or March 29 filings, produce any documents discussing
Mr. Carey’s tour of the Harriman Center on November 29, 1994, or
relating to the priority table referred to in the Carey Verified
Statement at pp. 494-50. (CR]

Response: No reply is required.

38. To the extent not done as part of your prior discovery
responses or March 29 filings, if the answer to Interrogatory 21
in applicants, second set is affirmative, produce all documents,
including computer tapes, that enable the idencification of
traffic for which SP is the exclusive serving carrier at the
origination or the destination. [KCS]

Response: No reply is required.

39. Produce all geo-coded traffic data from the 1994
Carload Waybill Sample. [CR, KCS]

Response: No reply is required.

40. Produce all statistical analyses undertaken in
developing the "trackage/haulage" coefficients reference on pages
8 and 9 of the Hunt/Oderwald Verified Statement. [CR,, KCS]

Response: No reply is required.

41. Produce in both a paper output list and in electronic
format the uncompiled computer source code and the executable
version of the following software:

a. The two most recent versions of the "pre-
recalibration" ATD Model, i.e., the code(s) that would have been
executed prior to the "recalibration" effort described in the
Hunt /Oderwald Verified Statement, including:
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(1) All the hard copy and machine-readable input
and output files for original runs of the "precalibration"
program that were used to calibrate it against the 1994 Carload
Waybill Sample data, and the coefficients determined from those
calibrations.

(2) All the hard copy and machine-readable input
and ¢ tput files for original runs of the "precalibration"
program that were used by ALK to "test[] the ATC model against
the 1994 ICC Carload Waybill Sample" as described on page 6 of
the Hunt/Cderwald Verified Statement, and the coefficients
determined from those calibrations.

(3) All the hard copy and machine-readable input
and output files for original runs of the "prerecalibration”
program that indicated the need for recalibration.

(4) All other computer programs, input files, and
output files, in both paper and machine-readable form, that were
used to explore the sensitivity of the coefficients in the
"market share equation" to various strategies of recalibration.

b. The current version of the recalibrated ATD Mcdel,
and all intermediate versions of the ATD Model run by ALK to
finalize and "tune" the final recalibrated model, including
input, output, and program listings, in both paper and machine-
readable form, and all machine readable versions of the input
files and output files from these runs.

c. All runs of the recalibrated ATD that form the
basis for the opinions expressed by Hunt/Oderwald in their
Verified Statement, with these runs specifically identified as
such, including input, output, and program listings, in both
paper and machine-readable form, and all machine-readable
versions of the input files and output files from these runs.

d. The two most recent versions of PC*Rail.

e. The two most ‘recent versions of the Princeton
Trausportation Network Model and the Graphic Information System
("PTNM/GIS") .

v All programs and files, both input and output,
that form the basis of Figures I, Ia, Ib, Ic¢, Id, II, IIa, IIb,
IIc, IId, in the Hunt/Oderwald Verified Statement. [CR, KCS]

Response: No reply is required.

42. To the extent not done as part of your prior discovery
responses or March 29 filings, produce studies, analyses, and




repoxts concerning the blending of coals f:'om different areas.
[PS Colo, PS S. Ant., CP&L, TVA]

Response: No reply is required.

43. Produce studies, analyses, and reports concerning past
sales or projections of future sales to Central Power & Light,
and the contracts gcverning current coal movements to that
customer. [CP&L]

Response: No reply is required.

44. Produce all studies, analyses or reports discussing
cnal sources for the blending facility at Coleto Creek, including
in particular the 1992 study by Sargent & Lundy. [CP&L)

Response: No reply is required.

45. Produce studies, analyses and reports discussing coal
sources for PSC’s three Denver area power plants -- the Cherokee,
Arapahoe, and Valmont Power Stations. {PS Colo]

Response: No reply is requirec.

46. Produce a listing of each of the fossil fuel plants
owned by the Tennesrsee Valley Authority, other than the Shawnee
and Allen fossil fuel plants, where Western bituminous or sub-
bituminous coal has been burned. [TVA]

Response: No reply is required.

47. Produce all studies, analyses or reports discussing the
"developments fthat] enabled Enterprise to become competitive in
new markets involving rail shipments tc or from Mont Belvieu"
described on page 6 of the verified statement of Rudy A. Nix.
[Enterprise]

Response: No reply is required.

48. To the extent not done as part of your prior discovery
responses or March 29 filings, if those filings discussed those
subjects, produce all studies, reports or analyses, found in the
files of officers at the level of Vice Presidert or above, or
other files where such materials would more likely be found,
discussing (a) transport pricing or competition for chemicals or
petrochemicals (i.e., any STCC 28 or STCC 2S5 commodity, or such
commodities generally), (b) the handling of such commodities by
railroads, (c¢) the handling of such commodities by other modes,
(d) storage-in-transit of such commodities, or (e) source or
destination competition, shifting of production cr shipments
among facilities, modal alternatives or shipper leverage as
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constraints on rail rates or service for such commodities.
[Montell, Quantum, Shell Formosa, Geon, Chems.]

Objection: 1In addition to its General Objections, Montell
objects to this document request as being vague and unduly
burdensome. Clearly, Applicants drafted this reqguest without
first reading Montell’s Comments filed on March 29. Thus,
Applicants improperly seek to shift the burden to Montell to
determine what information is being sought by Applicants.
Further, Montell objects to this document request because, based
on Montell’s Comments, it seeks irrelevant information and
documents not likely to lead to relevant information. Finally,
given the thrust of Montell’s Comments and the world-wide scope
of Montell’s business, it is unduly burdensome tc try to locate
and produce the requested documents, to the extent that any may
exist.

49. To the extent not done as part of your discovery
responses or March 29 filings, produce all plans, studies, and
analyses relating to capacity, capacity expansion, or the
relocation cf capacity for the production of polyethylene or

polypropylene. [Montell, Quantum, Shell, Formosa, Geon]

Objection: In addition to its General Objections, Montell

objects to this document request because it does not seek

relevant irformation and is not likely to lead to the discovery
of relevant information. Additionally, this request is unduly
bucdensome given the scope of Montell’s worldwide coperations and
the limited nature of Montell’s Comments.

50. To the extent not done as part of your discovery
responses or March 29 filings, produce all plans, studies and

analyses relating to the transload of polyethylene or
polypropylene from truck to rail at the rail origin, or from rail
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to truck at the rail destination. [Montell, Quantum, Shell,
Formosa, Geon]

Objection: 1In addition to its General Cbjections, Montell
objects to this document request because it does not seek
relevant information and is not likely to lead to the discovery
of relevant information.

51. With respect to the statement at p. 6 of QCC-2 that,
"After that merger [BN-Santa Fe] Quantum noticed that rates for
the tended to migrate upwards;"

(a) provide all documents that support, qualify or
contradict the statement;

(b) for all contracts for movement by rail tc or from
Quantum’s Strang, Texas facility, entered into since the BN-Santa
Fe merger, identify the rates in the winning and each losing bid,
the revenues per car mile in the winning and each losing bid,
date of contract and period for which the contract was o is in
effect, commodity by STCC code, number of carloads, origin and
destination, and routing, including the identity of any other
railroads participating in the movement.

(c) for the twenty most recent contracts entered into
prior to the BN/Santa Fe merger for movement by rail to or from
Quantum’s Strang, Texas facility, identify the rates in the
winning and each losing bid, the revenues per car mile in the
winning and each losing bid, date of contract and period for
which the contract was or is in effect, commodity by STCC code,
number of carloads, origin and destination, and routing,
including the identity of any other railroads participating in
the movement.

(d) state whether you contend that after the
Burlington Northern/Santa Fe merger, the winning bids for rail
movements to or from Quantum’s Strang, Texas, facility, migrated
upwards; and, if so, provide all documents that support, qualify,
or contradict that contention, and identify all movements to or
from Strang that, Quantum contends, illustrate or support that
contention, providing the same information as requested in (b)
above. [If all such movements are included in the response to
(b). then it will be sufficient to identify such movements by
some clear marking in that response.] [Quantum]

Response: No reply is required.

52. To the extent not done as part of your prior discovery
responses or March 29 filings, produce any studies,’ analyses or
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reports supporting or discussing the feasibility, cost, or any
other aspect of the proposal for "neutral terminal railroads" set
forth in RCT-4, e.9., pp. 19-29. [RC Tex]

Response: No reply is required.

53. To the extent not done as part of your prior discovery
responses or March 29 filings, iZ those filings address a sale of
all or part of SP, picduce all documents found in the files of
officers at the level of Vice President or above, discussing the

value or profitability of SSW. [R.C. Tex]
Response: No reply is required.

54. To the extent not dorie as part of your prior discovery
responses or March 29 filings, produce all studies, r:ports,
analyses, or plans discussing all or any part of the SP line
between Lewisville, Arkansas, and Houston, Texas. [R.C. Tex]

Response: No vreply is required.

Respectfully submitted,

oy C——~
Ma ercovici
Douglas J. Behr

KELLER AND HECKMAN
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
Tel: (202) 434-4100
Fax: (202) 434-4646

April 10, 1996 Attorneys for Montell
USA, Inc.




CERTIPICATE OF SERVICE
I hereby certify that a copy of the foregoing Montell USA
Inc.’s Objections to Applicants’ Third Set Of Interrogatories and
Requests for Production of Documents was served this 10th day of

April, 1996, by hand-delivery, on counsel for Applicants, as

follows:

Arvid E. Roach II

Covirgton & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-75€5

Paul A. Cunningham

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

and, by mail upon the remainder of the Ra2stricted Service List.

==l =
Douylas Y. ! Behr
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McFARLAND & HERMAN
20 NOR'TII WACKER DRIVE - SUITE 1330

CHICAGO, ILLINO'S 60606-2902
TELEPHONE (312) 2360204
FAX (312) 201-9695

March 12, 1996
By UPS Q ight Mail

Vernon A. Williams, Secretary

Surface Transportation Board

U.S. Department of Transportation, Rm. 1324
12th & Constitution Avenue, NW
Washington, DC 20423

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. — Control and
Merger -- Souther:: Pacific Rail Corporation, et al.

Dear Mr. Williams:

Enclosed please find an original and 20 copies of Objection To Request For Discovery, for
filing with ti:e Board in the above referenced matter.

Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter and
return in the self-addressed stamped envelope.

Very truly yours,

1 L;W\ W\d:a,\.th\

Thomas F. McFarland, Jr.
Attorney for Wisconsin Electric Power Company
TMcF kl:521

cc: Restricted Service List

E\TEZ;J
Clica or tho Scoretary

MR- 4. 196

Part of
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 BEFORE THE
SURFACT TRANSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORMORATICQN , ET

AL. -- CONTROL AND MERGER -- FINANCE DOCKET
SOUTHERN PACIFIC RAIL NO. 32760
CORPORATION, ET AL.

OBJECTION TO REQUESTS FOR DISCOVERY

WISCONSIN ELECTRIC POWER "OMPANY
231 West Michigan Street

P.O. Box 2046

Milwaukee, WI 53201-2046

ENTERED | Protestant

Offieg 01 the Sccwatary |

NAR-! 4 19%

Part of _
E Public Recor®

THOMAS F. McFARLAND, JR.
MCcFARLAND & HERMAN

20 North Wacker Drive

Suite 1330

Chicago, IL 60606-2902

(312) 236-0204

Attorney for Profestant
Date Fied: March 13, 1996




B<FORE THE
SURFACE TR “NSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORPORATION , ET )
AL. -- CONTROL AND MERGER -- ) FINANCE DOCKET
SOUTHERN PACIFIC RAIL ) NO. 32769
CORPORATION, ET AL. )

OBECTION TO REQUESTS FOR DISCOVERY

WISCONSIN ELEC TRIC POWER COMPANY (WEPC) hereby objects to the requests
for discovery (interrogatori :s and production of documents) whick wvere submitted by the Merger
Applicants (Document No. UP-SP 135) and which were received on February 27, 1996.

WEPC is a receiver of coal by rail, not a rail carrier. As here pertinent, WEPC receives
coal b; rail at its Oak Creek power plant at Oak Creek, WI. On January 29, 1996, WEPC fiied a
description of anticipated inconsistent and responsive application for overhead trackage rights
over certain rail lines of Union Pacific Railroad Company (UP) between Chicago and Oak Creek,
WI; between :hose points and Cudahy Shop, Inc. in Milwaukee, WI; and t.rminal trackage rights
in the Milwaukee, W1 area. Yivwever, WEPC aid not, and does not, seek those trackage rights
for itself as a rail carrier. Instead, WEPC seeks those trackage rights in behalf of a rail carrier or
carriers unaffiliated with the primary merger applicants. Thus, WEPC is a shipper opponent of
the merger seeking a condition or conditions to any approval of the merger.

As in the case ot ‘dper opponents of abandonment, shipper opponents of merger nee¢

net respond to discovery requests made by merger appliccats. See /linois Central Railroad

Company -- Abandonment -- in Jackson, Hinds County, MS, Docket No. AB-43 (Sub-No. 162)




(ICC, served September 1, 1995). A copy of that decision is attached to this objection for ready

reference. In that case, the ICC denied an abandonment appiicant's motion t0 compel answers t0

the applicant's interrogatories. That decision was based cn the fact that the applicant, rather than

shipper opponents, has the burden of proof that public con senience and necessity require or
permit abandonment, viz., at page 3
_ .. In an abandonment proceeding, the applicant bears the burden of
proving that the present or future public convenience and necessity require or
s the 2baindonment. 49 U.S.C. 10904(d)(1). The appl: ~ant should have in its
possession all the information it needs to meet that burden. We will deny
applicant's motion to compel (footnote omitted). To the excent that transportation
alternatives available to shippers are placed in i.sue by the applicant, s.ppers will
have the opportunity to offer +heir own evidence or information to refute IC's
assertions. Rather than re,ving shippers t0 make available spevific requested

information, it can be left to shippers to present whatever information they believe
they need to support their assertions. Applicant then may refute or rebut such

.

assertions and information in its reply statement.

The same principle applies in merger cases in which applicants have the burden o’ proof.

The ICC also has denied efforts to enforce discovery against shipper opp.nents of il
abandonment because such discovery discourages public participation and is contrary to the goa!
of making the abandonment process accessible and straightforward. Chicago and North Western
Transportation Company == Abandont.ent — between Palmer and Laurens in Pocahontas
County, 1A, Docket No. AB-1 (Sub-No. 212) (ICC served May 16, 1991, reconsideration denied
served August 2, 1991); and Missouri Pacific Raiiroad Company = Abandonment — in Woodson
County, KS (Piqua Industrial Lead), Docket No. AB-3 (Sub-No. 112) (ICC served February 16,
1994). That principle also applies equally to merger proceedings.

Consistently with the reasoning supporting those decisions, WEPC objects to Applicants’

discovery requests, and will not provide answers to the interrogatories or provide the
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documentation requested unless ordeed to do . However, that does not mean that WEPC

retuses to furnish relevant information and documentation in support of evidence that it will file

on March 25, 1996. WEPC undertakes to furnish workpapers and source documents underlying

evidence that it will file on that date. Under the law referred to a>ove, that is all to which

applicants are entitled.

WHEREFORE, WEPC objects to the discovery requests proffered by Applicants.

Date Filed: March 13, 1996

Respectfully submitted,

WISCONSIN ELECTRIC POWER COMPANY
231 West Michigan Street

P.O. Bo< 2046

Milwaul.ee, WI 53201-2046

Lrotestant

Tlwrmen . 1M F‘\Mj\-

_THOMAS F. McFARL AND, JR.
McFARLAND & HERMAN

20 North Wacker Drive

Suite 1330

Chicago, IL 60606-2902

(312) 236-0204

duorney for Protestant




(
INTERSTATE COMMERCE COMMISSION

DECISION
pocket Wo. AB~43 (Sub-No. 162)

ILLINOIS CENTRAL RAILROAD COMPANY -~ABANDONMENT ~—
IN JACKSON, HINDS COUNTY, s

Decided: Sep:ember 1, 1995

By application giled June 9, 1993, Illinois Central Railroad
Company (IC or applicant) seeks authority under 49 U.S.C. 10903
to abandon a line of rai LN-0.20 to milepost

LN-6.00, a distance of S. kx, together with
2.14 miles of side track, 94 trackmiles, in Jackson,

Hinds County, MS. Based on protests and comments ~eaceived, the
Commigsion instituted an investigation into the proposed
abandonment under 49 U.S.C. 10904 and established a procedural
schedule by Director order served July 24, 199S.

on August 11, 1995, z1c £iled a motion to compel ansvers to
interrogatories from BWI of Jackson, Frierson Building Supply
co., Jackson Oil Mill, Puckett Machinery Co., and Sheppard
Building Supply Co. (shippers). The interrogatories atteupt to
ascertain information regarding shippers' rail and truck
shipments and the availability of transportation alternatives.
shippers replied in opposition on August 2%, 1995. In an
abandonment proceeding, the applicant bear: the burden of proving
that the present or future public convenience and necessity
require or permit the abandonment. 49 U.S.C. 10904 (d) (1) . The
applicant should have in its possession all the information it
needs to meet that purden. We will deny applicant's action to
compel.' To the extent that transportation alternatives
available to shippers are placed in issue by the applicant,
to offer their own evidence or
sertions. Rather than roguirlng
shippers to make available specific requested information, it can
be lef® to shippers to present vhatever information they beliesve
they need to support their assertions. Aprlicant then may refute
or crebut such assertions and information in its reply statement.

on August 29, 1993, city of Jackson giled a motion to compel
IC to produce documents. City of Jackson seeks documents
regarding the title and serchantability of IC's right-of-vay, and
maintenance and rehabilitation costs for the line. Similarly, ve
will deny City of Jackson's motion to compel. To the extent that
these matters are in issue, applicant “as the burden of proving
them. Thus, applicant should be permittea to support
merchantability of title or not, recognizing that asserted
merchantability of title vill have to be supported.

The parties are advised that issues they raise, and their
claims and allegations, aust be supported by testimony and
documentation in the course of modified procedure. Commission
rules require parties in abandonment proceedings to support and

! The Commission looks vith disfavor upon an applicant's
serving interrogatories on a shipper in an attempt to develop its
case or discourage participation. such action is contrary to the
commission's goal of making the abandonment process accessible

and straightforward. Wmm

WMM- =

County, IA AB-1 (Sub-No. 212) (ICC served May 16,
Missouxd

, Docket No.
August 2, 1991; see alsQ

1991), Leconsideration denied,

, Docket No. AB~3 (Sub-Ne. 112) (1cC

{Piqva In
served Feb. 16, 1994) .




. :
( Gocket No. AB-43 (- 1b-No. 162)

" and asset
values. $Ssa W s 1.c.C.24 133,

. Costs
133 (1988). T competing interests, the

coavission vill ider the parties’ ons
mz‘ummmﬂw s evidence in determining the

veigi\t <3 be accorded to each.

on 28, 1993, & joint request for extension of time
vas £iled by protastants BWI of Jackson, Frierson Mldm supply
Co., Jacksen 0il Mill, Puckett Nachinery Co., Sheppard lding
suppl Co., and Ci of Jackson, NS. Protestants t an
additional 10 days vhich to file their statements, i.0., from
s, 1995, to September” 1S, 1995. IC replied in
ition on iugust 31, “”i Protestants’ et will be

granted i) parc. The Commission must
- 22 1998, and runder its decis

by

additiona. *.ime to reviev and
adequute \ime to complete our f
proceaural schedule by 6 days: protes statements vill be
due on lepteaber and applicant's reply statement v il

be due cn September 26,

This action will not significantly affece either the quality
of the human environmeit or the conservi ‘on of energy resources.

It _is ordered:

1. Applicant's motion to compel ansvers to interrogatrories
is denied.

2. City of Jackson's motion to compel production of
documants is denied.

mué- fully all revemue forecasts
both

granted in part
September 11, 1
September 26, 1995.

4. This decision is effective on its service date.
By the Commission, Vernon A. ¥illiams, Secretary.

vernon A. Williams
(SEAL) Sscretary




CERTIFICATE OF SERVICE

I hereby certify that on March12, 1996, I served the fore,oing document, Objeviion To
Requests For Discovery, by U.P.S. overnight mail on:

Administrative Law Judge Jerome Nelson
Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washington, DC 20426

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, DC 20036

Arvid E. Roach, 11

J. Michael Hemmer

Michael L. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044-7566

and on all other parties on the restricted discovery service list by first-class, U.S. mail, postage
prepaid.

THOMAS F. McFARLAND, JR.
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Mr. Vernon A. Williams
Secretary 7
Surface Transportation Board ~ Washington, D.C.
12th Street & Constitution Avenue, N.W. 5208

Washington, DC 20423

Saizit Paul

Re: Pinance Docket No. 32760
Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Pacific Railroad Company --
Control and Merger ~-~ Southern Pacific Rail Corp.,
Southern Pacific Transportation Company, 8t. Louis
Southwestern Railway Company, SPCSL Corp. ard
The Denver and Rio Grande Westein Railroad

company
Dear Secretary Williams:

Enclosed for filing with the Board in the above-captioned
proceeding are twenty-one copies of the Objections of Gateway
Western Railway Company to Applicants' Pirst Ssot of Interrogatories
and Requests for Production of Documents (GWWR-3), dated March 7,
1996.

The original of these discovery objections has been
served on counsel for the ipplicants. Copies also have been served
on the parties shown on the certificate of service.

Please feel free to contact me should any questions arise
regarding this filing. Thank you for your assistance.

Respectfully submitted,
Thomas J. Healey
Attorney for Gateway Western
Railway Company

TIH:tjl

Enclosures

cc: Parties on Certificate of Service
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\Zisic P22 FINANCE DOCKET NO. 32760
~=“TNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CO

AND MISSOURI PACIFIC RAILROAD COMPANY o
== CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

OBJECTIONS OF GATEWAY WESVERN RAILWAY COMPANY TO
APPLICANTS®' FIRST SET OF INTERROGATORIES AND

REQUESTS FOR PRODUCTICN OF DOCUMENTS

Robert H. Wheeler

Thomas J. Healey

Thomas J. Litwiler
Oppenheimer Wolff & Donnelly
Two Prudential Plaza, 45th Floor
180 North Stetson Avenue
Chicago, Illinois 60601
(312) 616-1800

ATTORNEYS FOR GATEWAY WESTERN
RAILWAY COMPANY

March 7, 1996
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FINANCE DOCKET NO. 32760 @
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD .F:r
AND MISSOURI PACIFIC RAILROCAD TOMPANY \¢
== CONTROL AND MERGER --

SOU.HERN PACIFIC RAIL CORPORATION, SOUTMERN PAC™™ '
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERWN
RAILWAY COMPANY, SPCSL CORP. AND THE DENVEP AND

RIO GRANDE WESTERN RAILROAD COMPANY

OBJECT1IONS. OF GATEWAY WESTERN RAILWAY COMPANY TO
APPLICANTS' FIRST SET OF INTERROGATORIES AND

REQUESTS FCR PRODUCTION O¥ DOCUMENIS

Gateway Western Railway Company ("Gateway") Ny its
counsel, Oppenheimer Wolff & Donnelly, object as follows to the
first set of interrogatories and requests for production of
documents of Union Pacific Corporation, Union Pacitic Railroad
Company, Missouri Pacific Railroad Company, Southern Pacific Rail
Corporation, Southern Pacific Transporta*ion Ccmpany, St. Louis
Southwestern Railway Company, SPCSL Corp., and The Denver and Rio
Grande Western Railroad Company (collectively, "Applicants").
These cbjections are being served pursuant tc the Discovery
Guidelines OrA2r entered by the Administrative Law Judge in this
proceedinr; on December 5, 1995.

Subject to the objections set forth below, and in some
instances notwithstanding the objection set forth below, Gateway
will produce all relevant, non-privileged documents to Applicants
on or before March 12, 1996. However, should the Administrative
Law Judge determine that the discovery served by Applicants on
numerous parties, including Gateway, on February 26, 1996 was

premature, Gateway reserves the right to prcvide respcnses to this
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discovery in compliance with said determination. Counsel for

Gateway is prepared to dilcu;¢ and resolve the following objecticns
with counsel tor Applicants prior to seeking resolution of these

objections with the Administrative Law Judge.

SEMERAL OBJECTIONS TO DISCOVERY

Gateway objects to Applicants' First Sot of
Interrogatories and Requests for Prcduction of Documents on the
following grounds, ani: invokes said objections as to all of
Applicants' discovery, whether said objections are specifically
referenced in response to particular discovery requests or
otlerwise:

1. Gateway objects to Applicants' First Set of
Interrogatories and Requests for Production of Duc-ments to the
extent that they call for the production of documents and
information protected by the atturney work product doctrine, the
acttorney-client privilege, or ary other legal privilege.

2. Gateway objects to Applicants' First Set of
Interrogatories and Requests for Production of Documents to the
extent that they call for the production of documents and
information neither relevant in this proceeding nor reasonably
calculated to lead to the discovery of aduissible information.

3. Gateway objects to Applicants' First Set of
Interrogatories and Requests for Production of Documents to the
extent that they are vague, overly broad or unduly burdensome.

4. Gateway chjects to Applicants' Firet Set of
Interrogatories and Requests for Production of Documents to the

extent that they call for ''e production of documents or
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inforzatioi. currently in the public domain, previously provided to

Gateway by A:wlicants, or breviously provided to Applicants by
Gateway, ani any other dccument or information as easily accessible
to Applicants as to Gateway.

5. Gateway objects to Applicants' First Set of
Interrogatories and Requests for Production of Documents to the
extent that the; attempt to impose any obligation on Gateway beyond
those imposed by the General Rules of Practice of the Interstate
Commerce Commission, 49 C.F.R. § 1114.21-31, the schedu!ing order
in place in this proceeding, or any order of the Administrative Law
Judge in this proceeding.

6. Gateway objects to Applicants' First Set of
, Interrogatories and Requests for Production of Documents to the
extent that Applicants define "relating" or "related"” to have any
meaning beyond "make reference to" or "mention".

?. Gateway objects to Applicants' First Set
Interrogatories and Reques\'s for Production of Documents to
extent that they call for ,reparation of special studies
already in existence.

8. Gateway objects to Applicants' First Set of
Interrogatories and Requests for Production of Documents to the
extent that they call for the production of draft verified
statements and documents related thereto, which Frave never been
deemed relevant to production in merger proceedirgs.

9. Gateway objects to Applicants' First Set of

Interrogatories and Requests for Production of Documents to the




extent that they are premature prior t. any filing which Gateway

might make on March 29, 1996.

QBIXCTIONS TO INTERROGATORIES

1. Identify and describe in detail any agreements that
Gateway has with any other party to this proceeding regarding
positions or actions to be taken in this proceeding. Routire
procedural agreements, such as agreements concerning the order of
questioning at depositions or the avoidance of duplicative
discovery, need not be ifentified. 1If Gateway contends that any
such agreement is privileged, state the parties to, date of, and
general subject of the agreement.

RESPONSE: Gateway objects to Applicants' Interrogatory
No. 1 on the grounds that it seeks information protected by the
attorney work product doctrine, the attoraey/client privilege and
other legal privil.ge, and further seeks information which is
neither relevant nor reasonably calculated to lead to the discovery
of admissible evidence.

2. Describe in detail the "significant anticompetitive
effects for shippers in and around the St. Louis/East St Louis
terminal area and ir the Chicago-Springfield-St. Louis corridor"
(GWWR-2, p. 2) that Gateway contends the UP/SP merger would have.

RESPONSE: Gateway objects to Applicants' Interrogatory
No. 2 on the grounds that it effectively requires Gateway to submit
portions of its Respnnsive Application and other relevant portions

of its case prior to the March 29, 1996 date set by scheaile for

submission of such information.

OBJECTIONS TO REQUESTS FOR PRODUCYION OF DOCUMENTS

: Produce no later than April 1, 1996 (a) all
workpapers underlying any submission that Gateway makes on or about
March 29, 1996 in this proceeding, and (b) all publications,
written testimony and transcripts of any witnesses presenting
testimony for Gateway on or about March 29, 1996 in this
proceeding. '




further objects to this discovery request on the grounds that it is

vague and overly broad.
5. Produce all documents relating to the BN/sa~*> Fe
Settlement Agreement.

RESPONSE: Gateway objects to Applicant's Request for
Production of Documenis No. 5 on the grounds that it seeks tha
production of documents which are reither relevant nor reasonably
calculated to lead to the discove 'y of admissible evidence, and
further on thr ¢-ounds that said discovery is vague, overly broad,
and unduly burdensome.

6. Produce all documents relating to the IC Settlement
Agreement.

RESPONSE: Gateway objects to Applicant's Request for
Production of Documents No. 6 on the grounds that it secks the
production of documents which are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence, and
further on the grounds that said discovery is vague, overly broad,
and unduly burdensome.

7. Produce all documents relating to the Utah Railway
Settlement Agreement.

RESPONSE: Gateway objects to Applicant's Request for
Production of Documents No. 7 on the grounds that it seeks the
production of documents which are neither relevant nor reasonably
calculated to lead to the discovery of admissible evidence, and
further on the grounds that said discovery is vague, overly broad,

and unduly burdensome.




8. Produce all documents relating to conditions that
might be imposed on approval of the UP/SP merger.

RESPUNSE: Gateway objects to Applicants' Request for
Production of Documents Wo. 8 on the grounds that it is overly
broad, to the extent that ‘t seeks the discovery of information
relating to anv conditions 1>t referenced in Gateway's filing of
January 29, 1996. Gateway further objects to Applicants' Request
for Production of Documents No. 8 on the grounds that it
effectively requires Gateway to submit portions of its Responsive
Application and other rulevant portions of its case prior to the
March 29, 1996 date set by schedule for submission of such
information.

9. Produce all studies, reports or analyses relaiing to
actual or potential competition between UP and SP.

RESPONSE: Gateway objects to Applicant's Request for
Production of Documents No. 9 on the grounds that it is vague and
overly broad.

10. Produce all studies, reports or analyses relating to
the competition between single-line and interline rail
transportation.

RESPONSE: Gateway objects to Applicant's Request for
Production cf Documents No. 10 on the grounds that it is vague and
overly broad.

11. Produce all studies, reports or analyses relating to
the benefits of any prior rail merger or rail mergers generally.

RESPONSE: Gateway objects to Applicanf.'s Reguest for
Production of Documents No. 11 on the grounds that .\t seeks

documents which are neither relevant nor reasonably c&lcu‘.‘.atod to




lerd to the discovery of admissible evidence, and further objects

to this discovery request as vague, overly brcud, and unduly
burdensone.

12. Produce all studies, reports or analyses relating to
the financial position or prospacts of SP.

RESPONSE: Gateway objects to Applicants' Request for
Production of Documents No. 12 on the grounds that it seeks
information which is neither relevant in this proceeding nor is
reasonably calculated to lead to the discovery of admissible
evidence, and further objects cn the grounds that the documents
sought in this discovery request are as easily accessible to
Applicants as to Gateway.

13. Produce all communications with other parties to
this proceeding relating to the UP/SP merger or the BN/Santa Fa
Settlement Agreement, and all documents relating to such
communications. This request excludes documents already served on
Applicants.

RESPONSE: Gateway olkjects to Applicants' Request for
Production of Documents No. 13 on the grounds that it seeks
information which is neither relevant in this proceeding nor is
reasonably calculated to lead to the discovery of admissible
evidence, and further is vague and overly broad.

14. Produce all presentation, solicitation packuges,
form verified statements, or other materials used to seek support
from shippers, public officials, railroads or others for the
position of Gateway or any other party in this proceeding.

RESPONSE: GAteway objects to Appiicants' Request for
Production of Dczuments No. 14 on the grounds that it is overly
broad, to the extent that it seeks the production of documents
relating to support for ‘any other party” to this proceeding.
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15. Produce a1l presentations, letters, memoranda, white
papers or other documerits sent or given to DOJ, DOT, any state
Governor's, Attorney Gereral's or Public Utilities Commission's (or
similar agency's) office, any Mexican government official, any
other government official, any security analyst, any bond rating
ageacy, any consultant, any financial advisor or analyst, any
investment banker, any chamber of commerce, or any shipper or trade
organization relating to the UP/SP merger.

RESPONSE: Gateway objec.s to Applicants' Request for
Production of Documents No. 15 on the grounds that this request is
overly broad, unduly burdensome, does not seex documents which are
either relevant or reasocnably calculated to lead tu the discovery
of admissible evidence, and seeks to chill constitutionally

protected interests.

1€. Produce all notes of any meetings with DOJ, DOT, any
jstate Governor's, Attorney General's or Public Utilities
,Commission's (or similar agency's) office, any Mexican government
official, any other iovernment official, any security analyst, any
bond rating agency, any consultant, any financial advisor or
analyst, any investment banker, any chamber of commerce, or any
shipper or trade organization relating to the UP/SP merger.

RESPONSE: Gateway objects to Applicants' Request for
Production of Documents No. 16 on the grounds that this request is
overly broad, unduly burdensome, does not seck documents which are
either relevant or reasonably calculated to lead to the discovery
of admissible evidence, and seeks to chill constitutionally
protected interests.

17. Produce all documents relating to shipper surveys or
interviews concerning (a) the UP/SP merger or any possible
conditions to approval of the merger, or (b) the gquality of service
or competitiveness of any railroad.

RESPONSE: Gateway objects to Applicants' Request for

Production of Documents No. 17 on the grounds that this request is

vaqgue, overly broad, and unduly burdensome, and further <ojects on

‘9-




the grounds that the documents sought are hbithcr relevant or

reasonably calculated éo ioad to the discovery of admissible

evidence.

18. Produce all documents relating to the price to be
paid for, or the value of, any UP or SP lines that might be sold as
a condition to approval of, or otherwise in connection with, the
UP/SP merger sold as a condition to approval of, or otherwise in
connection with, the UP/SP merger.

RESPONBE: Gateway objects to Applicants' Request for
Production of Documents No. 18 to the extent that it seeks
production of documents relating to the sale of any rail lines not
sought for purchase by Gateway in this proceeding.

19. Produce all documents relating to trackage rights
conpensation for any of the BN/Santa Fe Settlement Agreement Lines
or any other line of UP or SP that might be the subject of a
proposed trackage rights condition in this proceeding.

RESYONSE: Gateway objects to Applicants' Request for
Production of Documents No. 19 to the extent that it seeks the
production of documents relating to any rail lines over which
Gateway is not seeking trackage rights in this proceeding.

20. Produce all documents relating to actual or
estimated mzintenance-and-operating costs, taxes and return-to-
capital costs with respect to any c¢f the BN/Santa Fe Settlement
Agreement Lines or any other line of UP or SP that might be the
subject of a proposed trackage rights condition in this proceeding.

RESPONSE: Gateway objects to Applicants' Request for
Production of Documents No. 20 tco the extent that it seeks
production of documents relating to any rail lines over which
Gateway is not seeking trackage rights in this proceeding.

21. Produce all documents relating to any agreement or
understanding that Gateway has with any other party to this
proceeding regarding positions or actions to be taken in this

- 10 -




proceeding. Documents relating to routine proéodural agreements,
such as agreements concerning the order of questioning at
depositions or the avoidance of duplicative discovery, need not be
produced.

RESPONSR: Gateway objects to Applicants' Request for
Production of Documents No. 21 on the grounds that it seeks
information protected by the attorney work product doctrine, the
attorney/client privilege and other legal privilege, and further
seeks the production of documents which are neither relevant nor
reasonably calculated to lead to the discovery of admissible
evidence.

22. Produce all presentations te, and minutes of, the
board of directors of Gateway relating to the UP/SP merger or
conditions to be sought by any party in this proceeding.

RESPONSE: Gateway ‘'jects to Applicants' Request for
Production of Documents No. 22 to the extent that it seeks the

pProduction of documents relating to conditions sought by any party

other than Gateway in this proceeding, and further objects to this

discovery request as overly broad.
23. Produce 111 studies, reports or analyses relating to
collusion among competing railroads or the risk thereof.
RESPONSE: Gateway objects to Applicants' Request for
Production of Documents No. 23 on the grounds that it is overly
broad, susceptible to more than one interpretation, unduly
burdensome, and seeks the production of information which is
neither relevant in this proceeding nor reasonably calculated to
lead to the discovery of admissible evidence.

.24. Produce all studies, reports or analyses relating to
the terms for or effectiveness of trackage rights.

- 11 -




RESPONSE: Gateway- objects to Applicants' Request for
Production of Documents No. 24 on the grounds that it is overly
broad, wunduly burdensome, and susceptible to more than one
interpretation.

25. Produce all Gateway business plans or strategic
plans.

RESPONSE: Gateway objects to Applicants' Request for
Production of Documents No. 25 on the grounds that it seeks the
production of information which is neither relevant in this
proceeding nor reasonably calculated to lead to the discovery of

admissible evidence.

26. Produce all computerized 100% Gateway traffic data
 for 1994, containing at least the fields listed in Attachment A
hereto, a Rule 11 or other rebilling indicator, gross freight

revenue, and freight revenue net of allowances, refunds, discounts
or other revenue offsets, together with documentation explaining
the record layout and the content of the tields. To the extent
particular items are unavailable in machine-readable form, (a)
provide them in hard-copy form, an2 (b) provide any similar
machine-readable data.

RESPONSE: Gateway objects to Applicants' Request for
Prcduction of Documents No. 26 on the grcunds that it seeks the
production of information which is neither relevant in this
proceeding nor reasonably calculated to lead to the discovery of
admissible evidence, and further objects on the grounds that this
request is overly broad and unduly burdensome.

27. Produce all documents relating to the acquisition by
any person of all or any portion of SP or Gateway s interest in
such an acruisition.

RESPONSE: Gateway objects to Applicants' Request for

Producticn of Documents No. 27 on the grounds that it seeks
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production of documents or information psotected by the attorney

work product doctrine, the attorney-cliert privilege, or any other
legal privilege, and further objects to this discovery request to
the extent that it seeks the production of documents relaiing to
potential acquisitions by any entity other than Gateway in this
proceeding.
28. Produce each current haulage or trackage rights
agreement in effect between Gateway and any other railroad.
RESPONSE: . Gateway objects to Applicants' Request for
Production of Documents No. 28 on the grounds that it seeks the
production of information which is neither relevant in this

proceeding nor reasonably calculated to lead to the discovery of

'-{| admissible evidence, and further objects to this discovery request

as overly broad.

29. Produce Gateway's annual rcports to stockholders tor
Years 1991 through 1995.

RESPONSE: Gateway objects to Applicants' Request for
Production of Documents No. 29 on the grounds that it is vague and
seeks the production of information which is neither relevant in
this proceeding nor reasonably calculated to lead to the discovery
of admissible evidence.

30. Produce all documents relating to the "significant
anticompetitive effects tor shippers ir and around the St.
Louis/East St. Touis terminal area and in the Chicago-Spriagfield-
St. Louis terminal area and in the Chicago-Springfield-ft. Louis
corridor" (GWWR-2, p. 2) that Gateway contends the UP/SP merger
would have.

RESPONSE: Gateway objects to _Applicants' Request for

Production of Documents No. 30 on the grounds that it effectively

-13 =




CERTIFICATE OF SERVICE

I hereby certi®y -')t on this 7th day ... March, 1996, a
copy of the foregoiny .-“;ecticns of Gateway Western Railvay Company
to Applicants' Prirst Set of Interrogatories and Requests for
Production of Documents (GWWR-3) was served by facsimile and
overnight delivery upon:

Arvid E. Roach, II

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044

by overnight delivery upon:

Paul A. Cunningham
Harkins Cunningham
1300 19th Street, N.W.
Suite 600

Washington, DC 20036

Louise Ann Rinn

Union Pacific Railroad Company
Law Department, Room 830

1416 Dodge Street

Omaha, NE 68179

Carol A. Harris

Southern Pacific Transportation Company
One Market Plaza

San Francisco, CA 94105

Hon. Jerome Nelson

Administrative Law Judge

Federal Energy Regulatory Commission
888 1st Street, N.E.

Washington, DC 20426

and by first class mail, postage prepaid, upon all other parties on
the Restricted Service List in this proceeding.

% g 4/'.1%- i\ {

Thomas J. Healey
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- OPPERHEIMER

Prudential Plaza
Floor
oy North Stetson Avenue
Chicago, [linois 60601
(312) 616-1800
FAX: (312) 616-5800

March 7, 1996

Mr. Vernon A. Williams

Secretary

Surface Transportation Board

12th Street & constitution Aveinue, N.W.
Washington, DC 20423

Re: Finarce Docket No. 32760
Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Pacific Railroad Company ~--
Control and Merge:r -- Southern Pacific Rail Corp.,
Southern Pacific Transportiziion Company, 8t. Louis
Southwestern Railway Company, SPCSL Torp. and
ay

Dear Secretary Williams:

Enclosed for filing with the Board in the above-captioned
proceeding are twenty-one copi«s of the Objections of Wisconsin
Central Ltd. to Applicanta' First Set of Interrogatories and
Requests for Production of Documents (WC-4), dated March 7, 1996.

The original of these discovery objections has been
served on counsel for Applicants. Copies also have been served on
the parties shown on the certificate of service.

Please feel free to contact me should any questions arise
regarding this filing. Thank you for your assistance on this
matter.

\

Attorney for Wisconsin Central Ltd.
TIJL:tl

Enclosures

cc: Parties on Certificate of Service
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FINANCE DOCKET NO. 32760

UNICN PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY

= CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

OBJECTIONS OF WISCONSIN CENTRAL LTD.

TO
APPLICMB ’

PI”T ll'l.' or xmmcuouu

Janet H. Gilbert

Assistant General Counsel
Wisconsin Central Ltd.
6250 North River Road, Suite 9000

Rosemont, “llinois 60018
(847) 318-4.91

Robert H. Wheeler

Kevin M. Sheys

Thomas J. Litwiler
Oppenheimer Wolff & Donnelly
Two Prudential Plaza, 45th Floor
180 North Stetson Avenue
Chicago, Illinois 60601
(312) 616-1800

ATTORNEYS FOR
WISCONSIN CENTRAL -LTD.

Dated: March 7, 1996
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FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILR
AND MISSOURI PACIFIC RAILROAD COMP.
«= CONTROL AND MERGER -~

TRANSPORTATION COMPANY, ST. LOUIS SCUTHW.'S
RAILWAY COMPANY, SPCSL CORP. AND THE DENVIR AND
RIO GRANDE WESTERN RAILROAD COMPANY

OBJECTIONS OF WISCONSIN CENTRAL LTD. TO
APPLICNNTS' PIRST 657 OF INTERROGATORIES
AND REQUES R_PRODUCTION C DOCUMENTE

Wisconsin Central Ltd. ("WCL") op)o~ts as follows to the
first set of interrogatories and requests for production of
dccuments of Union Pacific Corporation, Union Pacific Railroad
Company, Missouri Pacific Railroad Company, Southern Pacific Rail
Corporation, Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp., and The Denver and Rio
Grande Western Railroad Company (collectively, ®applicants”).
These objections are provided pursuant to the Discovery Guidelines
entered by the Administrative Law Judge in this proceeding on
December 5, 1995.

Subje~* to the objections set forth below, and in some
instances notv.ithstanding the objections set forth below, WCL will
produce relevant, non-privileged documents to Applicants on or
before March 12, 1996. However, should the Administrative Law
Judge determine that the discovery served by Applicants on numerous
vties, including WCL, on February 26, 1996 was premature, WCL

»

r. srves the right to provide responses to this discovery in

compliance with said determination. Counsel for :CL is prepared to




discuss ard resolve the following objections with counsel for
ADpplicants prior to any' presentation of these objections to the
Administrative Law Judge.
QNNERAL OBJECTIONS TO DISCOVERY
WCL objects to Applicants' First Set of Interrogatories
and Requests for Procluction of Documents on each of the following
grounds, regardless of whether such objections are specifically

referenced in response to a particular discovery request:

1. WCL objects to tihe production of documents or

information subject to the attorney-client privilege.

2. WCL objects to the production of docuaents or
informa:ion subject to the atturney work product doctrine.

3. WCL objects to Applicants' discovery requests to the
extent that they seek information or documents that a*e in the
public domain or media, have heen previously been filed by WCL in
this or any other proceeding, or a.e as easily accessible to
Applicants as to WCL.

4. WCL objects to Applicants' discovery requests to the
extent that they attempt to impose any obligation on WCL heyond
those impoced by the General Rules of Practice of the Surface
Transportation Board, 49 C.F.R. § 1114.21-1114.31, the scheduling
orders in place in this proceeding, or uny order of the
Administrative Law Judge in this proceeding.

5. WCL objects to Applicants' discovery requests to the
extent that Applicants define "relating"™ or "related" to have any

meaning beyond "make reference to" or "mention".




& WCL objects to Applicants’ dischq requests to the

extent tha: they «all for preparation of special studies not
already in existence.

7. WCL objects to Applicants' discovery requests to the
extent that they call for the production of draft verified
statements and documents related thereto, which have never been
deemed relevant to »reduction in merger proceedings.

8. WCL objects to Applicants' discovery requests to the
extent that they seek highly confidential, sensitive or proprietary
commercial information without a counter-balancing demonstration of
the relevance of or need for such intormation.

9. WCL objects to Applicants' discovery requests as
Premature, calling fo:r speculation as to what, if anything, WCL
will file in comments or a responsive application on March 29,
1996, and inconsistent with Decision Nos. 1 and 6 previously issued

by the Interstate Commerce Commission in this proceeding.

OBJECTIONS TO SPECIPIC INTERROGATORIES
Subject and in addition to its General Objections, WCL

raises the following specific objections with respect to

Applicants' interrogatories:

1. Identify and describe in detail any agreements that
WC has with any other party to this proceeding regarding positions
or actions to be taken in this proceeding. Routine procedural
agreements, such as agreements concerning the order of questioning
at depositions or the avoidance of duplicative discovery, need not
be identified. If WC contends that any such agreement is
privileged, state the parties to, date of, and general subject of

the agreement.
RESPONSE: WCL objects to Applicants' Interrogatory No. 1
or. the grounds that it seeks information protected by the attorney




work product doctrine, the attorney-client privilege and other

legal privilege, and further seeks informaticn which is neither
relevant nor reasonably calculated to lead to the discovery of

admissible evidence.

OBJECTIONS TO REQUESTS FOR PRODUCTION OF DOCUMENTS

Subject and in addition to its General Objections, WCL
raises the following speci.ic objections with respect to
Applicants' interrogatories:

1. Produce no later than April 1. 1996 (a) all
workpapers underlying any submission that WC makes on or about
March 29, 1996 in this proceeding, and (b) all publications,
written testimony and transcripts of any witnesses presenting
testimony for WC on or about March 29, 1996 in this proceeding.

RESPONSE: WCL objects to Applicants' Request No. 1(b) as
vague, overly broad, unduly burdensome, and seeking the production
of documents which are neither relevant nor reasonably calculated
to lead to the discovery of admissible evidence.

2. Produce ail documents relating to benefits or
efficiencies that will result from the UP/SP merger.

RESPONSE: WCL objects to Applicants' Request No. 2 as
vague, oveily broad and irrelevant to any issue raised by WCL in
this proceeding.

3. Produce all documents relating to potential traffic
impacts of the UP/SP merger.

RESPONSE: WCI. objects to App.icants' Request No. 3 &s
premature and effectively requiring WCL to submit potential
portions of its case prior to the March 29, 1996 date set by
schedule for submission of such information, and further cbjects to
this request as vague and overly broad.
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4.' Produce all documents rolatihg to competitive
impacts of the UP/SP merger, including but not limited to effects
on (a) market shares, (b) source or cestination competition, (c)
transloading options, or (d) build-in options.

RESPONSBE: WCL objects to Applicants' Rejguest No. 4 as
premature and effectively requiring WCL to submit pot-.tial
portions of its case prior to the March 29, 1996 date set by
schedule for submission of such nformation, and further objects to
this request as overly broad.

S. Produce all documents relating to the BN/Santa Fe
Settlement Agreement.

RESPONSE: WCL obijects to Applicants' Request No. 5 as
premature, effectively requiring WCL to submit potential portions
of its case prior to the March 29, 1996 date set by schedule for
submission of such information, and not reasonably calculated to
lead to discovery of admissible evidence.

6. Produce all documents relating to the IC Settlement
Agreenment.

RESPONSE: WCL objects to Applicants' Request No. 6 as
premature, irrelevant to any issued raised or to be raised by WCL
in this proceeding znd not reasonably calculated to lead to
discovery of admissible evidence.

7. Produce all documents relating to the Utah Railway
Settlement Agreement.

RESPONSE: WCL objects to Applicants' Request No. 7 as

premature, wholly irrelevant to any issued raised or to be raised

by WCL in this proceeding and not reasonably calculated to lead to

discovery cof admissible evidence.




8. Produce al). documents relating to conditions that
might be imposed on appreval of the UP/SP merger.

RESPONSE: WCL objects to Applicants' Request No. 8 as
premature and effectively requiring WCL to submit potential
portions of its case prior to the March 29, 1996 date set by
schedule for submission of such .nformation. WCL further objects
to this discovery request as irrelevant, overly broad and unduly
burdensome to the extent that it seeks the discovery of information

relating to any conditions not referenced or sought in WCL's

filing, if any, to be made ¢n March 29, 1996.

9. Produce all studies, reports or analyses relating to
actual or potential competition between UP and SP.

RESPONSE: WCL objects to Applicants' Request No. 9 as
vague, overly broad, premature and effectively requiring WCL to
submit potential portions of its case rrior to the March 29, 1996
date set by schedule for submission of such information.

10. Produce all studies, reports or analyses relating to
the competition between single-line and interline rail
transportation.

RESPONSE: WCL objects to Applicants' Request No. 10 as
vague, overly broad, irrelevant to any issued raised or to be

raised by WCL in this proceeding and aot reasonably calculated to

lead to discovery of admissible evidence.




11. Produce all studies, reports or'dnalyscs relating to
the berefits of any prior rail merger or rail mergers generally.

RESPONBE: WCL objects to Applicants’' Request No. 1i as
vague, overly broad, uiduly burdensome, irrelevant and not
reasonably calculated to lsad to discovery of admissible evidence.

12. Produce all studies, reports or analyses relating to
the financial position or prospects of SP.

RESPONGE: WCL objects to Applicants' Request No. 12 as
irrelevant, not reasonably calculated to lead to discovery of
adr.issible evidence, and seeking documents within Applicants' own
pussession or as or more easily accessible to Applicants than to
WCL.

13. Produce all communications with other parties to
this proceeding relating to the UP/SP merger or the BN/Santa Fe
Settlement Agreement, and all documents relating to such
communications. This request excludes documents already served on
Applicants.

RESPONSE: WCL objects to Applicants' Request No. 13 as
overly broad and not reasonably calulated to lead to discovery of
admissible evidence.

14. Produce all presentations, solicitation packages,
form verified statements, or other materials used to seek support
from shippers, public officials, railroads or others for the
position of WC or any other party in this proceeding.

RESPONSE: WCL objects to Applicants' Request No. 14 as

overly broad, unduly burdensome and seeking documents as easily

accessible to Applicants as to WCL to the extent that it seeks

documents used to support of the position(s) of "any other party."




15. Produce all presentations, letters, memoranda, white
papers or other documents sent or given to DOJ, DOT, any state
Governor's, Attorney General's or Public Utilities Commission's (or
similar agency's) office, any Mexican government official, any
other government official, any security analyst, any bond rating
agency, any consultant, any financial advisor or analyst, any
investu~nt banker, any chamber of crmmerce, or any sliipper or trade
organization relating to ihe UP/SP merger.

RESPONSE: WCL objects to Applicants' Request No. 15 as
overly broad, unduly burdensome, irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence.

16. Produce all notes of any meetings with DOI’, DO1, any
state Governor's, Attorney General's or Public Utilities
Commission's (or similar agency's) office, any Mexican government
official, any other government official, any security analyst, any
bond rating agency, any consultant, any financial advisor or
analyst, any investment banker, any chamber of commerce, or any
shipper or trade organization relating to the UP/SP merger.

RESPONSE: WCL objects to Applicants' Request No. 16 as
overly broad, unduly b\.vrdensome, irrelevant and not reasonably

calculated to lead to the discovery of admissible evidence.

17. Produce all documents relating to shipper surveys or
interviews concerning (a) the UP/SP merger or any possible
conditions to approval of the merger, or (b) the quality of service
or competitiveness of any railroad.

RESPONSE: WCL objects to Applicants' Request No. 17 as
vague, overly broad, unduly burdensome, irrelevant andi not

reasonably calculated to lead to the discovesy of admissible

evicence.

18. Produce all documents reluting to the price to be
paid for, or the value of, any UP or SP iines that might be sold as
a condition to approval of, or otherwise in connection with, the
UP/SP merger sold as a condition to approval of, or otherwise in
connection with, the UP/SP merger.

RESPONSE: WCL objects to Applicants' Request No. 18 as

prerature and effectively requiring WCL to submit pote:ntial




portions of its case prior to the March 29, 199€ date set by

schedule for submission of such information. WCL further objects
to this discovery request as irrelevant, overly broad and unduly
burdensome to the extent that !t seeks the discovery of information
relating to any line sales not roferenced or sought in WCL's
filing, if any, to be made on March 29, 1996.

19. Produce all documents relating to trackage rights
compensation for any of the BN/Santa Fe Settlement Agreement Lines
or any other line of UP or SP that might be the subject of a
proposed trackage rights condition in this proceeding.

RESPONSE: WCL objects to Applicants' Request No. 19 as
premature and effectively requiring WCL to submit potential
portions of its case prior to the March 29, 1996 date set by
schedule for submission of such information. WCL further objects
to this discovery request as irrelevant, vague, overly broad and
unduly burdensome to the extent that it seeks the discovery of
information relating to any trackage rights not referenced or
sought in WCL's filing, if any, to be made on March 29, 1996.

20. Produce all documents relating to actual or
estimated maintenance-and-operating costs, taxes and return-to-
capital costs witn respect to any of the BN/Santa Fe Settleaent
Agreement Lines or any other line of UP or SP that might be the
subject of a proposed trackage rights condition in this proceeding.

RESPONSE: WCL objects to Applicants' Request No. 20 as
premature and effectively requiring WCL to submit potential
portions of its case prior to the March 29, 1996 date set by
schedule for submission of such information. WCL further objects
to this discovery request as irrelevant, vague, overly broad and

unduly burdensome to the extent that it seeks ‘the discovery of




information relating to any trackage rights not referenced or

scught in WCL's filing, if any, to be made on March 29, 1996.

21. Produce all documents relating to any agreement or
understanding that WC has with any other party to this proceeding
regarding positions or actions to be taken in this proceeding.
Documents relating to routine procedural agreements, such as
agreements concerning the order of questioning at depositions or
the avoidance of duplicative discovery, need not be produced.

RESPONSE: WCL objects to Applicants' Request No. 21 as
vague, irrelevant and not reasonably calculated to lead to the
discovery of admissible evidence.

22. Produce all presentations to, and minutes of, the
board of directors of WC relating to the UP/SP merger or conditions
to be sought by any party in this proceeding.

RESPONSE: WCL objects to Applicants' Request No. 22 as
vague, overly broad and irrelevant. WCL further objects to this
discovery request to the extent that it seeks the production of
documents relating to conditions sought by any party other than WCL
in this proceeding.

23. Produce all studies, reports or analyses relating to
collusion among competing railroads or the risk thereof.

RESPONSE: WCL objects to Applicants' Request No. 23 as
vague, overly broad, susceptible to more than one interpretation,
and not reasonably calculated to lead to the discovery of
admissible evidence.

24. Produce all studies, reports or analyses relating to
the terms for or effectiveness of trackage rights.

RESPONSE: WCL objects to Applicants' Request No. 24 as

vague, susceptible to more than one interpretation, and not




reasonubly calculated to lead to the discovery of admissible

evidence.

25. Produce all WC business plans or strategic plans.
RESPONSE: WCL objects to Applicants' Request No. 25 on
the grounds that it seeks the production of information which is
neither relevant in this proceeding nor reasonably calculated to
lead to discovery of admissible evidence.

26. Produce all computerized 100% WC traffic data for
1994, containing at least the fields listed in Attachment A hereto,
2 Rule 11 or other rebilling indicator, gross freight revenue, and
freight revenue net of allowances, refunds, discounts or other
revenue offsets, together with documentation explaining the record
layout and the content of the fields. To the extent particular
items are unavailable in machine-readable form, (a) provide them in
hard-copy form, and (b) provide any similar machine-readable data.

RESBPONSE: WCL objects to Applicants' Request No. 26 as
overly broad and unduly burdensome, wholly irrelevant to any issue
raised or to be raised Ly WCL in this proceeding and not reasonably
calculated to lead to discovery of admissible evidence.

27. Produce all documents relating to WC's financial
support for, establishment of, participation in, or relationship
with the "Coalition for Competitive Rail Transportation."

RESPONSE: WCL objects to Applicants' Request No. 27 as
vague, irrelevant and not reasonably calculated to lead to
discovery of admissible evidence.

28. Produce all documents relating to discussions
between WC and Applicants in August or September 1995 concerning
possible line sales, trackage rights or other agreements in regard
to this proceed 'ng. Except to the extent that Applicants may be

required to do so, WC need not produce documents depicting the
back-and-forth of negotiations.




REEPONSE: WCL quqctl to Applicants' Request No. 28 as

irrelevant and not reasonably calculated to lecad o discovery of
admissible eviden~es. WCL further objects to this discavery request
as seeking documents within Applicants' own possession and as
easily accessible to Applicants as to WCL.

29. Produce all documents relating to the acquisition by
any person of all or any portion of SP or WC's interest in such an
acquisition.

RESPONSE: WCL objects to Applicants’' Request No. 29 as
irrelevant and not reasonably calculated to lead to discovery of
admiss: ble evidence to the extent that it seeks information
unrelated to conditions sought or to be sought in this proceeding.
WCL further objects to this discovery request to the extent it
seeks production of documents or information protected by the
attorney work product doctrine, the attorney-client privilege, or
any other legal privilege, and further objects to this discovery
request to the extent that it seeks the product._on of documents
relating to potential acquisitions by any entity other than WCL in

this proceeding.

30. Produce all dr-uments relating to possible
operations by WC over, or capital investments in, lines of UP or

SP.

RESBPONSE: WCL objects to Applicants' Request No. 30 as
vague, susceptible to more than one interpretation, premature and
effectively requiring WCL to submit potential pcrtions of its case
prior to the March 29, 1996 date set by schedule for submission of
such information. WCL further objects to this discovery request to

the extent that it seeks the discovery of information on operations
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or 1nvostnoﬁ£s not related to conditions referenced or sought in
WCL's filing, if any, td bc.aadc on March 29, 1996.

31. Produce each current haulage or trackay- rights
agreement in effect between WC and any other railroad.

RESPONBE: WCL objecty to Applicants' Request No. 31 as
overly brc'd, unduly burdensome, irrelevant and not :-easonably
czlculated to lead to discovery of admissible evidence.

32. Produce all studies, reports or analyses relating to
competition in freight transportation services for shipment to or
from West Coast ports.

RESPONSE: WCL objects to Applicants' Request No. 32 as
overly broad and not reasonably calculated to lead to discovery of
admissible evidence.

33. Produce all public statements by WC's President or
other top executives relating to the UP,5P merger.

REJPONSE: WCL objectes to Applicants' Request No. 33 as
overly broad and unduly burdensome. WCL further objects to this
discoverv request to the extent it seeks information in the public
domain » «d/or media and easily accessible to Applicants.

34. Produce WC's annual reports to stockholders for
years 1991 through 1995.

RESPONSE: WCL objects to Applicants' Request No. 34 as
seeking publicly available information and not reasonably
calculated to lead to the discovery of admissible evidence.

35. Produce all documents rel'ating to any possible
breakup or bankruptcy of SP.

LAESPONSE: WCL objects to Applicants' Request No. 35 as

vague, overly broad and irrelevant. WCL further objects to this




discovery request as seeking documents within Applicants' own

possession or more accessible to Applicants than to WCL.

36. Produce all documents relating to WC's reasons for
opposing the UP/SP merger or seeking to acquire any portion of SP
in connection with the UP/SP nerger.

RESPONSE: WCL objects to Applicants' Reguest No. 36 as
premature. =zouning fact: wot in evidence, and effectively
requiring WCL to submit potential portions of its case prior to the

March 29, 1996 date set by schedule for submission of such

information.

Assistant General Counsel
Wisconsin Central Ltd.
6250 Morth River Road
Suite 9000
Rosemont, Illinois 60018
(847) 318-4691

Robert H. Wheeler

Kevin M. Sheys

Thomas J. Litwiler
Oppenheimer Wolff & Donnelly
Two Prudential Plaza, 45th Floor
180 North Stetson Avenue
Chicago, Illinois 6065¢1
(312) 616-1800

ATTORNEYS FOR
WISCONSIN CEWTRAL LTD.

Dated: March 7, 1996




I hereby certify that on this 7th day of March, 1996, a
copy of the foregoing Objections of Wiscomsin Cantral Ltd. to
Applicants® 7First Set of Interrogatories and Reguests for
Production of Documents (WC-4) was served by facsimile and
overnight delivery upon:

Arvid Z. Roach, II

Covirgton & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Eox 7566

Washington, DC 20044

by overnight delivery upon:

Paul A. Cunningham
Harkins Cunningham
1300 19th Street, N.W.
Suite 600

Washington, DC 20036

Louise Ann Rinn

Union Pacific Railroad Company
Law Department, Rcom 830

1416 Dodge Street

Omaha, NE 68179

Carol A. Harris

Southern Pacific Transportation Company
One Market Plaza

San Francisco, CA 94105

Hon. Jerome Nelson

Administrative Law Judge

Federal Energy Regulatory Commission
888 1st Street, N.E.

Washington, DC 20426

and by first class mail, postage prepaid, upon all other parties on
the Restricted Service List in this proceeding.
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VIA FPEDERAL EXPRESS

Mr. Vernon A. Williams

Secretary

Surface Transportation Board

12th Street & Constitution Avenue, N.W.
washington, DC 20423

Re: Finance Docket No. 32760
Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Pacific Railroad Company --
Control and Merger -- Southern Pacific Rail Corp.,
Scuthern Pacific Transportation Company, St. Louis

Southwestern Railway Company, SPCSL Corp. and
'-

Dear Secretary Williams:

Enclosed for filing with the Board in the above-captioned
proceeding are twenty-one copies of the Objections of Wisconsin
Central Ltd. to Burlington MNorthern Railroad Company and The
Atchison, Topeka and Santa Fe Railway Company's First Set of
Interrogatories and Document Production Requests (WC-3), dated
March 7, 1996.

The original of these discovery objections has been
served on couasel for BN/Santa Fe. Copies also have been served on
the parties shown on the certificate of service.

Please feel free to contact me shovld any guestions arise
regarding this filing. Thank you for your assistance on this
matter.

tted,

. Litwiler
Attotney for Wisconsin Central Ltd.

TIJL:tl
Enclosures

cc: Parties on Certificate of Service
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UNTON PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPX
AND MISSOURY PACIFIC RAILROAD COMPANY
== CON.'ROL AND MERGER ~-

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND

RIO GRANDE WESTERN RAILROAD COMPANY

OBJECTIONS OF WISCOMSIN CENTRAL LTD. TO
BURLINGTON NORTHERN RAILROAD COMPANY AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY'

. \ % ¥ f 1¢44) 1

Janet H. Gilbert
Assistant General Counsel
WisconsiiT Central Ltd.
6250 North River Road, Suite 9000
Rosemont, Illinois 60018
(847) 318-469%91

Robert H. Wheeler

Kevin M. Sheys

Thomas J. Litwiler
Oppenheimer Wolff & Donnelly
Two Prudential Plaza, 45th Floor
180 North Stetson Avenue
Chicago, Illinois 60601
(312) 616-1800

Dated: March 7, 1996
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ICC. b
UNION PACIFIC CORPORATION, UNTON PACIFIC RAILROAL COMBEWN— (¢~
AND M °SSOURI PACIFIC RAILROAD COMPANY 3T
~= CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND

RIO GRANDE WESTERN RAILROAD COMPANY

OBJECTIONS OF WISCONSIX CENTRAL LID. TO
BURLINGTON NORTHERN RAILROAD CONPRNY AND
THE ATCHISON, TOPEKA AND SANTA FE R%ILWAX JOMPANY'S

ZIRST SET OF INTERROGATORIES AND DOCUMENT PRODUCTION REQUESTS
Wisconsin Central Ltd. {"WCL") objects as follows to the
first set of interrogatories and document production requests of
Burlington Northern Railroad Company and The Atchison, Topeka and
Santa Fe Railway Company ("BN/Santa Fe"). These c“jactions are
provided pursuant to the Discovery Guidelines santered Ly the
Administrative Law Judge in this proceeding on December 5, 1995.
Subject to the objections set forth below, and in some
instances notwithstanding the objectio.s set forth bhelow, WCL will
produce :elevant, ..on-privileged documents to BN/Santa Fe on or
before Murch 12, 1996. However, should the Administrative Law
Judge determine that the discovery served by Applicants on numerous
parties, including WCL, on February 26, 1996 was premature, WCL
reserves the right to provide responses to this discovery in
comi ‘ance with said determination. Counsel for WCL is prepared to
discuss and resolve the following objections with counsel for
BN/Santa Fe prior to any presentation of these objections to the

Administrative Law Judge.




GEMERAL OBJECTIONS TO DISCOVERY

WCL objects to BN/Santa Fe's First Set of Interrogatcries

and Document Production Requests on each of the following grounds,
regardless of whether such objec*ions are specifically referenced
in response to a particular discovery request:

1. WCL objects to the production cf documents or
information subject to the attorney-client piivilege.

2. WCL objects to the production of documents or
information subject to the attorney work product doctrine.

3. WCL objucts to BN/Sanca Fe's discovery requests to
the extent that they seek infcrmation or documents that are in the
public domain or media, have been previously been filed by WCL in
this or any other proceeding, or are as easily accessii'e to
BN/Santa Fe as to WCL.

4. WCL objects to BN/Santa Fe's discovery requests to
the extert that they attempt to impose any obligation on WCL beyond
those imposed by the General Rules of Practice of the Surface
Transportation Board, 49 C.F.R. § 1114.21-1114-31, the scheduling
orders in piace in this proceeding, or any order of the
Administrative Law Judge in this proceeding.

5. WCL objects to BN/Santa Fe's disccvery requests to
the extent that BN/Santa Fe defines "relating” or "related" to have
any meaning beyond "make reference to" or “mention".

6. WCL objects to BN/Santa Fe's discovery requests to
the extent that they call for preparation of special studies :cc
already in existence.

7. WCL objects to BN/Santa :'s discovery requests to
the extent that they call for the production of draft verified
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statements a1 d doc.ents relsted thereto, which have never been

deemed relevant to prcduction in merger proceedings.

8. WCL objects to BN/Santa Fe's discovery requests to
the extent that they seek highly confidential, sensitive or
proprietary commeicial information without a counter-balancing
demonstration of the relevance of or need for such information.

9. WCL objects to BN/Santa Fe's discovery requests to the
extent that they are premature prior to any filing which WCL might
mzke on March 29, 1996.

OBJECTIONS TO SPECIFIC INTERROGATORIES AND DOCUMENT REQUESTS
Subject and in addition to its General Objections, WCL
raises the following specific objections with respect to BN/Santa

Fe's discovery requests:

1. Produce the Wisconsin Central Financial and
operating data for 1994 and 1995 most comparable to the data
reported by Class I railroads in the R-1 annual report.
Specifically, produce the data kept by or available to Wisconsin
Central most comparable to Schedules:

200-Comparative Statement ¢f Financial Position-Assets

210-Results of Operations

220-Retained Earnings

310-Investments and Advances Affiliated Companies

330-Road and Equipment Property and Improvements to
Leased Property and Equipment

332-Depreciation Base and Rates-Road and Equipment
Owned and Used and Leased From Others

335-Accurulated Depreciation-Road and Equipment Owned
and Used

352A-Investment in Railroad Property Used in
Transportation Service (By Company)

352B-Investment in Railway Property Used in
Transportation Service (By Property Accounts)

410-Railway Operating Expenses

412-Way and Structures

414-Rents for Interchanged Freight Train Cars and Other
Freight-Carrying Zquipment

415-Supporting Schedule-Equipment

416-Supporting Schedule-Road

417-Specialized Service Subschedule-Transportation




418-Supperting Schedule-Capital Leases

450-Analysis of Taxes

510-Separation of Debtholdings Between Road Property
and Equipment

700-Mileage Operated at Close of Year

702-Miles of Road at Close of Year-By States ana
Territories (Single Track)

“10=-Inventory of Equipment

7108-Unit Cost of Equipment Installed During the Year-

Divided Between New and Rebuilt Units

720-Track and Traffic Conditions

721-Ties Laid in Replacement

722-Ties Laid in Additional Tracks and In New Lines and
Extensions

723-Rails Laid in Replacement

724-Rails Laid in Additional Tracks and In New Lines and
Extensions

725-Weight of Rail

726-Summary of Track neplacements

750-Consumption ¢ £ Diesel Fuel

755-Railroad Operating Statistics

If Wisconsin Central believes that the data produced are in any
, respect not comparable to the data rep.rted by Class I railroads on
Form R-1, Wisconsin Central should nevertheless produce the most
comparable data in its possession, together with a full explanation
(for each Schedule) of the respects in which Wisconsin Central
believes that the data are not fully comparable with R-1 data.
RESPONSE: In addition to and without waiving its Generai
Objections outlined above, WCL objects to Request No. 1 as overly
broad and unduly burdensome, requiring a special study, wholly
irrelevant to any issue raised or to be raised by WCL in this
proceeding and not reasonably calculated to lead to discovery of

admissible evidence.

2. Produce all 1994 and 1995 ~ar loading reports and
unloading reports, shown separately, which identify by location, by
commodi“y, and by car type the traffic handled by Wisconsin Central

in those years.

RESPONSE: In addition to and without waiving its General
Objections outlined above, WCL objects to Request No. 2 as overly
broad and unduly buvdensome, requiring a special study, wholly

irrelevant to any issuve raised or to be raised by WCL in this
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proceeding and not reasonably calculated tz lead to discovery of

admissible evidence.

3. Has Wisconsin Central at any time in or after August
1995 discussed (in a meeting, in person, or by telephone) any of
tre following subjects with any representative of the United States
D:partment of Justice, the United States Department of
7ransportation, or any other federal or state agency: the Proposed
Transaction; the BN/Santa F¢ Agreement; or railroad competition in
the Western United States? If so, for each such meeting or
discussion, provide the following:

(a) The federal or state agency involved;

(b) The date of the meeting or discussion;

(c) The participants on behalf of Wisconsin
Central and che federal or state agency in the
meeting or discussion;

(d) A description of the subject matter of the
meeting or discussion;

(e) All documents provided by Wisconsin Central to
the federal or state agency at or during the
meeting or discussion;

All other documents sent or provided to or
received from the federal or state agency
relating to the meeting or discussion; and

All other documents relating in any way to the
meeting or discussion.

RESPONSE: In addition to and without waiving its General
Objections outlined above, WCL objects to Request No. 3 as overly
broad, unduly burdensome, wholly irrelevant to any issue raised or
to be raised by WCL in this proceeding and not reasonably
calculated to lead to discovery of admissible evidence.

4. For each interrogatory and document request (or part
thercof), identify by name, address, position and responsibilities

eacl person who assisted or participated in preparing or supplying
any of the infcrmation or documents given in response to such

interrogatory or document request (or pert thereof.)




RESPONBR: Subject. to its General Objections outlined
above, WCL states no further obj)ection to Reques=t w~, K 4,

Assistant Generai Cnunsel
Wisconsin Central Ltd.
6250 North River Road
Suite 9000
Rosemont, Illincis 60018
(847) 318-4691

Robert H. Wheeler

Kevin M. Sheys

Thomas J. Litwiler
Oppenheimer Wolff & Donnelly
Two Prudential Plaza, 45th Floor
180 North Stetson Avenue
Chicago, Illinois 60601
(312) 6 +-1800

ATTORNEYS FOR
WISCONSTN CENTRAL LTD.

March 7, 199¢




I hereby certify “.aat on this 7th day of March, 1996, a
copy of the foregoing Objections of Wisconsin Central L’'a. to
Burlington Northern Railroad Company and The Atchison, Topecxa and
santa Pe Railway Company's Pirst Set of Interrogatories and
Document Production Reguests (WC-3) was served by facsimile and

overright delivery upon:

Erika Z. Jones

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Washington, DC 20006

by overnight delive:ry upon:

Jeffrey R. Moreland

Burlington Northern Railroad Company
3800 Continental Plaza

777 Main Street

Fort Worth, TX 76102-5384

Richard E. Weicher

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, IL 60173

Hon. Jerome Nelson

Administrative Law Judge

Federal Energy Regulatory Commission
888 1st Street, N.E.

washington, DC 20426

and by first class mail, postage prepaid, upon all other parties on
the Restricted Service List in this proceeding.
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ATTORNEYS AT LAW
WILLIAM L.SLOVER

C. MICHAEL LOFTUS 1284 SEVENTEENTH STREET, N. W.
DONALD G. AVERY WASHINOTON, D. C. 20006
JOEN H.LE SEUR

KELVIN . DOWD

ROBERT D. YJ0OSENBERG

CHRISTOPHER A. MILLS

FRANK J. PERGOLiZZI

ANDREW B, KOLESAR III

PATRICIA E. KOLESAR

EDWARD J. MCANDREW* March 4, 1996

*ADMITTED IN PENNSYLVANIA ONLY

VIA TELECOPIER

Arvid E. Roach II, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N W.
wWashington, D.C. 20044

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, Union Pa:ific Railroad Company,
and Missouri Pacific Railroad Company --
Control and Merger -- Southern Pacific

Dear Arvid:

Enclosed please find the Objections of Arizona Electric
Power Cooperative, Inc. to Applicants’ First Set of Interrog .to-
ries and Requests for Production of Documents ("AEPC-2%).

Please do not hesitate to contact us if you have any
questions regarding the enclosed.

Sincerely,
Andrew B. Kolesar III

Enclosure

cc: Paul Cunningham, Esq. (via telecopier)
Louise A. Rinn, Esqg. (via telecopier)
Carol A. Harris, Esq. (via telecopier)
Restricted Service List (via first class mail)

ENTERZD }
Ofise o ‘he 3eoraiary 0

|

MAR 0 8 1996,

— Part of
Duhlic Record




BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC COR:IORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760
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OBJECTIONS OF ARIZONA ELECTRIC POWER
COOPERATIVE, INC. TO APPLICANTS’ FIRST SET
OF INTERROGATORIES AND REQUESTS
FOR RODUCTION OF DOCUMENTS

Arizona Electric Power Cooperative, Inc. ("AEPCO")
hereby submits its objections to Applicants’ First Set of Inter-
rogatories and Requests for Production of Documents. These
objections are being served pursuant to the Discovery Guidelines
Order entered by the Administrative Law Judge in this prc:eeding
on December 7, 1995.

Subject to the objections set forth below, AEPCO will

answer each Interrogatory and/or will produce non-privileged

documents responsive to Applicants’ Requests. If necessary,

AEPCO is prepared to meet with counsel for Appli~ants at a

mutually convenient time and place to discuss resolving any

objections asserted herein.




GENERAL OBJECTIONS

The following gencral objections apply to each and
ever; interrogatory and document request:

1. AEPCO objects to Applicants’ interrogatories and
document requests to the extent that they call for information or
documents subject to the attorney work product doctrine, the
attormney-client privilege, or other legal privilege, including
confidentiality restrictions contained in either court orders,
regulatory orders, or agreements.

3. AEPCO objects to Applicants’ interroga'oriss and
document request:: to the extent that they attempt to impose any
obligation on AEFCO beyond applicable discovery rules and guide-
lines.

3. AEPCO objects to Applicants’ interrogatories and
document requests to the extent that they seek information that
is readily available in Applicants’ own files or that is readily
available from public sources, including but not limited to
documents on public file at the Federal Energy Regulatory Commis-
sion, any state regulatory agency, or the Securities and Exchange
Commissilon, or any documents or information avajiable in the form
of clippings from rewspaperz or other public media.

4. AEPCVO objects to Applicants’ interrogatories and
document requests to the extent they call for the preparation of

special studies not already in existence.

5. AEPCO objects to the production of draft verified

statements and ocuments related thereto. In prior rail consoli-

P




parties as protacted £10m pfbduction.

II. QBJECTIONS TO DEFINITIONS AND INSTRUCTIONS
Subject to and without waiving the foregoing General
Objections, AEPCO makes the following specific objections to

Applicants’ Definitions and Instructions:

AEPCO obiects to Applicants’ definition of "Docum-
ent" to the extent that it seeks privilegea information or
information beyond AEPCO’s custody and ccntrol.

2. AEPCO objects to Apolicants’ cefinition of "Iden-
tify" on grounds of Lurden.

3. AEPCO objects to Applicants’ definition of "relat-
ing to" as unduly vague.

= I AEPCO objects to Applicants’ instruction regarding
the preparation of a privilege log on the grounds >f burden and
vagueness and on the grounds that Applicants’ themselves have not
produced such a privilege log.

4. AEPCO objects to Applicants’ instruction number

XXXII to the extent that it seeks privileged information.

ADDITIONAL OBJECTIONS TO INITERROGATORIES
Subject to and without waiving the foregoing General
Objections and Objections to Definitions and Instructions, AEPCO
makes the following additional specific cbjections to Applicants’

Interrogatcries:




1. Identify and desc:ribe in detail any agreements
that AEPCO has with any other .arty to this proceeding regarding
positions or actions to pe taken in this proceeding. Routine
procedural agreements, such as agreements concerning the order of
questioning at depositions or the avoidance of duplicative
discovery, need not be identified. If AEPCO contends that any
such agreement is privileged, state the parties to, date of, and
general subject of the agreement.

Objection:

No additional objectionms.

a. For each utility plant operated by AEPCO, sepa-
rately for each year 1993 through 1995, identify the originating
mines for all coal burned at the plant and, as to each such mine,
stat2: (a) the tonnage of coal from that mine burned at the
plant; (b' the average delivered price of coal trom that mine;
(¢) the z.zrage minehead price of that cocal; (d) the rail
transportation routings (including origination and interchange
peints) for all coal shipped from that mine to the plant; and
(e) any transportation routings or modes other than rail used in
shipping coal to the plant.

Objection:
AEPCO objects to this interrogatory to the extent that
it ¢ eks highly confidential and/or sensitive commercial iunforma-

ticn and on the basis of burden.

IV. ADLCITIONAL OBJECTIONS TO DOCUMENT REQUESTS

Subject to and without waiving the foregoing General

Objections, Objections to Definitions and Instructions, and
Objections to Interrogatories, AEPCO makes the following addi-

tional specific objecticns to Applicants’ Document Requests:

1. Produce no later than April 1, 1996 (a) all
workpapers underlying any submission that AEXCO makes on or about
March 29, 1996 in this proceeding, and (b) ail publications,
written testimony and transcripts, without limitation as to date,
of any witnessies presenting testimony for AEPCO on or about March
29, 1996 in this proceeding.

oo




Objection:
AEPCO objects to this request cn grounds of overbreadth
and that it requests information that is neither relevant nor

likely tc lead to the discovery of admissible evidence. 1In

addition, AEPCO objects to this request to the extent thac it

seeks documents created before January 1, 1993.

- 3 Produce all documents relating to benefits or
efficiencies that will result from the UP/SP merger.

Objection:

AEPCO objects to this request on the basis of burden,
overbreadth and vagueness.

3. Produce all documents relating to potential
traffic impacts of the UP/SP merger.

Objection:

AEPCO objects to this request on the basis of burden,
overbreadth, and vagueness.

4. Produce all documents relating to competitive
impacts of the UP/SP merger, including but not limited to effects

on (a) market shares, (b) source or destination competition, (c)
transloading options, or (d) build-in options.

obiection:

AEPCO objects to this request on the basis of burden
and overbreadth and on the basis *hat the information sought is
highly confidential.

S. Produce all documents relating cvo the BN/Santa Fe
Settlement Agreement.




ahdaction:
No additional cbjections.

6. Produce all documents relating to the IC Settle-
ment Agreement.

Ob-ection:
Nc¢ additional objections.

2 Produce all documents relating to th- Utah Railway
Settlem=nt Agreement.

Obijection:

Nc additionali. objections.

8. Produce all documents relating to conditions that
might be imposed on approval of the UP/SP merger.

obi P

AEPCO objects to this request on the basis of burden,
overbreadth, vagueness, and tc the extent that it calls for
speculation.

9. Produce all studies, reports or analyses relating
to actual or potential competition between UP and SP.

Objection:
No addi ional objections.
10. Produce all studies, reports or analyses relating

to competition between single-line and interline rail transporta-
tion.

Objection:

AEPCO ck-ects to this request on the basis of burden,

overbreadth, and vagueness.




11. Produce all studies, reports or analyses relating
to the benefits of any prior rail merger or rail mergers yciiczal-

ly.

Qbjection:

AEPCO objects to this request on the .nasis of burden
anc overbreadth, and on grounds that it requests information that
is ncither relevant nor likely tc lead to the discovery of

admissible evidence.

12. Produce all studies, reports or analyses relating
to the financial position or prospects of SP.

o e

AEPCO objects to this request on the basis of vague-

13. Produce all communications with other parties to
this proceeding relating to the UP/SP merger or the BN/Santa Fe
Settlement Agreement, and all documents relating to such communi-
cations. This request excludes documents already served on
Applicants.

Gtanid i

No additicnal objections.

14. Produce all presentations, solicitation packages,
form verified statements, or other materials used to seek support
from shippers, public officials, railroads or others for the
position of AEPCO or any cother party in this proceeding.

Objection:

No additional objections.

15. Produce all presentations, letters, memoranda,
white papers, or other documents cent or given to DOJ, DOT, any
state Governor’s, Attorney General’'s or Public Utilities Commiss-
ion’s (or similar agency’s) office, any Mexican government offi-
cial, any other government .fficial, any security analyst, any

»Tw




bond rating agency, any consultant, any financial advisor or
analyst, any investment banker, any chamber of commerce, or any
shipper or trade organization relating .o the UP/SP merger.

Qbjection:

AEPCO objects to this request on the basis of burden
and overbreadth, and on grounds that it requests information that
is neither relcvant nor likely to lead to the discovery of

admissible evidence.

16. “’roduce all notes of, ci memoranda relating to,
any meeting- with DOJ, DOT, any state Governor’s, Attorney
General’s . Public Utilities Commission’s (or similar agency’s)
office, any Mexican government official, ary other government
official, any security analyst, any bond rating agency, any
consultant, any financial advisor or analyst, any investment
banker, any chamber of commerce, or any shipper or trade organi-
zation relating to the UP/SP merger.

Obiection:

AEPCO objects to this request on the basis of burden
and overbreadth, and on grounds that it requests informatinn that
is neither relevant nor likely to lead to the dlscovery of
admissible evidence.

17. Produce all documents relating to shipper surveys
or interviews concerning (a) the UP/SP merger or any possible

conditions to approval of the merger, or (b) the gquality of
service or competitiveness of any railroad.

Objection:
AEPCO objects to this request to the extent that it

calls for speculation, and on the basis of overbreadth and

vagueness. AEPCO also objects to this request on grounds that it

requests information that is neit..er relevant nor likely to lead
to the discovery of admissible evidence.

18. Produce all documents re .ating to the'price to be
paid for, or the value of, any UP oxr ¢ lines that might be sold

e




as a condition to approval 6f, or otherwise in connection with,
the UP/SP mercer.

Objection:
AEPCO objects to this regquest on the basis of vagueness

and to the extent that it calls for speculation.

19. Produce all documents relating to trackage rights
compensation for any of the BN/Santa Fe Settlement Agreement
Lines or any other line of UP cr SP that might be the subject of
a proposed trackage rights condition in this proceeding.

Obijection:
AEPCO objects to this request to the extent that is

calls for speculation.

20. Produce all documents relating to actual or
estimated maintenance-and-operating costs, taxes and return-to-
;apital costs with respect to any of the BN/Santa Fe Settlement
Agreement Lines or any other line of UP or SP that might be the
subject of a proposed trackage rights condition in this proceed-
ing.

Objection:
AEPCO objects to this request to the extent that it

calls for speculation.

21. Produce all documents relating to any agreemen® oI
understanding that AEPCO has with any other party to this pro-
ceeding regarding positions or actions to be taken in thiz
proceeding. Documents relating to routine procedural agreements,
such as agreements concerning the order of questioning at deposi-
tions or the avoidance of duplicative discovery, need not be
produced.

Objection:

No additional objections.

22. Produce all presentutions to, and minutes of, the
board of directors of AEPCO relating to the UP/SP merger or
conditions to k2 sought by any party ina this proceeding.




Objection:
AEPCO objects to this request to the extent that it

calls for speculation.

23. Produce all documents relating to> whether Utah and
Colorado coal competes with Powder River Basin or Hanna Basin
coals, including but not limited to any studies, reports or
analyses of the use by utilities of, solicitation by utilities of
bids for, or interchangeability in use of, such ccals.

Objection:
AEPCO objects to this request on the basis of over-
breadth.

24. Produce all studies, reports or analyses relating
to collusion among competing railroads or the risk thereof.

obi b
AEPCO objects to the request on the basis of over-
breadth.

25. Produce all studies, reports or analyses relating
to the terms for or effectiveness of trackage rights

Objection:

AEPCO objects to this request on the basis of burden,
overbreadth, and vagueness.

26. Produce all documents relating to the effect of

the UP/SP merger on ccal transportation service, competition or
routings to any AEPCO facility.

Objection:

No additional objections.

27. Produce all studies, reports or analyses relating
to (a) using a different ccal source than is presently used at
any AEPCO facility, (b) using a non-coal fuel in lieu of coal at
any AEPCO facility, or (c) purchasing power or shifting power
generation among facilities as alternatives to consuming coal at
oy AEPCO facility.
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Objections:
AEPCO objects to this request on the basis of burden,

overbreadth, and vagueness.

28. Produce all filings made with state utility
commissions or state regulatory agencies that discuss sources of
fuel.

Objections:

AEPCO objects to this request on the basis of burden,
overbreadth, and vagueness. AEPCO also objects to this request
on grounds that it requests information that is neither relevant

nocr likely to lead to the discovery of admissible evidence.

29. Produce all studies, reports, analyses, compila-
tions, calculations or evaluations of market or competitive
ingucts of the UP/SP merger or the BN/Santa Fe Settlement, or of
trackage rights compensation under the BN/Santa Fe Settlement,
prepared by L.E. Peabedy & Associates, and all workpapers or
other documents relating thereto.

Objections:

No additional objections.

Respectfully submitted,

ARIZONA ELECTRIC POWER
COOPERATIVE, INC.

: C. Michael Loftus
OF COUNSEL: Andrew B. Kolesar IIIdZ\M'g-M

1224 Seventeenth Street, N.W.
Slover & Loftus Washington, D.C. 21036
1224 Seventeenth Street, N.W. (202) 347-7170
Washington, D.C. 20036

Attorneys for Arizona Electric
Power Cooperative, Inc.

Dated: March 4, 1996




CERTIFICATE OF SERVICE

I hereby certify that, on this 4th day of March, 1996, I
caused a copy of the foregoing Objections to Applicants’ First Set
of Interrogatories and Requests for Production of Documents to be

served by facsimile on the individuals listed below, and by first-

class United States mail, postage prepaid, on all other persons on

the Restricted Service List in this proceeding.

Arvid E. Roach II, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

Paul A. Cunningham, Esq.
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

Carol A. Harris, Esq.

Southern Pacific Transportation Co.
One Market Plaza

San Francisco, CA 94105

Louise A. Rinn, Esq.

Union Pacific Railroad Company
Law Department

1416 Dodge Street

Omaha, Nebraska 68179

L. 8.7

Andrew B. Kolesar III







BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 3276C

UNION PACIFIC +."RPORATION, UNICN PACIFIC RAILROAD COMPANY
AND °:iSSOURI PACIFIC RAILROAD COMPANY
--CONTROL AND MERGER- -

SOUTHERN PACIFIC RAIL CORFOPATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

THE SOCIETY OF THE PLASTICS INDUSTRY, INC.’S
OBJECTIONS TO APPLICANTS’ FIRST SET
OF INTERROGATORIES AND DATA REQUESTS

Aﬂ_-nj; Martin W. Bercovici

; ENTER?Q_‘ l Douglas J. Behr
Office of the Secretary Arthur S. Garreti:, [II

\ MAK U/.1996 . Leslie E. Silverman

KELLER AND HECKMAN
. Part of ) - 1001 G Street, N. W.
Public Recer”___ . Suite 500 West
5 Washington, D.C. 20001
Tel: (202) 434-4100
Fax: (202) 434-464¢6

Attorneys for The Society
of the Plastics Industry, Inc.

March 4, 1996




BEFCRE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE SOCIETY OF THE PLASTICS INDUSTRY, INC.’S
OBJECTIONS TO APPLICANTS’
FIRST SET OF INTERROGATORIES AND DATA REQUESTS
The Society of the Plastics Industry, Inc. ("SPI"), submits

the following objections to the discovery requests served by

Applicants Union Pacific Corporation ("UPC"), Union Pacific

railroad Company ("UPPR"), Missouri Pacific Railroad Company
("MPRR"), Southern Pacific Rail Corporation ("SPR"), Southern
Pacific "ransportation Company ("SPT"), St. Louis Southwestern
Railway Company ("S8SW"), SPCSL Corp. ("SPCL") and The Denver and
Rio Grande Western Railroad Company ("DRGW") (collectively
referred to as the "Applicants") on February 27, 1996. These
objections are nade pursuant to paragraph 1 of the Discovery
Guidelines applicable to this proceeding, which provides that
objections to discovery requests shall ke made "by means of a
written objection containing a general statement of the basis for

the objectiecn.”




OBJEC "TON TO TIMELINESS
SPI objects to Applicants - First Set of Interrogatories and
Re juest for Production of Documents to the Society of Plastics
“ndustry ("Applicants’ Discovery Requests"), because they are not
timely. First, Applicants’ Discovery Requests are not timely
under Decision 1 of the ICC. In Decision 1, the ICC stated that

" [d] iscovery on responsive and inconsistent applications,

comments, protests, and requests for conditions shall begin

immediately upon their filing." Since SPI has made no such
filing, there is no basis for the taking of discovery from it.
Second, even if discovery from SPI were appropriate, Applicants
failed to serve that discovery timely. The Disuvovery Guidelines
applicable to this proceeding expressly provide that " [n]o
written discovery requests shall be served after February 26,
1995 [sic] through March 29, 1995 [sicl." Order Adopting
Discovery Guidelines, December S5, 1995, Guideline #5. The
Guidelines also provide that discovery requests shall be served
"by hand delivery in the Washington, D.C. area." Id. Guideline
#1. Applicancs’ Discovery Requests were not hand delivered until
February 27, 1996, outside of the time period provided. While
SPI believes the untimely service of the discovery is fully
dispositive of SPI’'s obligation to respond, SPI nonetheless

preserves its right to assert other permissible okizctions.




GENERAL OBJECTIONS

The following objections are made with resrect to all

of the discovery requests:

1. SPI objects to production of documents or information

subject to the attorney-client privilege.

2. SPI objects to the production of documents or
information subject to the work product doc:rine.

3 SPI objects to the production of cocuments or
information subject to the privilege concerning communication
among counsel involved in a common issue ox common defense.

4. SPI objecte to the production of documents or
information subject Lo any other privilege.

5. SPI objects to the production of docume;ts to the
extent that they request information in the possession of "any
member of SPI" in that said documents are not in the custody and
control of SPI, that SPI members are not participants in this
prcceeding and further that a response would impose an
unreasonable burden on EPI.

6. SPI objects to the production of documents prepared in
connection with, or inficrmation relating to, possible settlement
of this or any other proceeding.

s SPI objects to production of public documents that are
readily available, including but not limited to documents on

public file at the Interstate Commerce Commission, the Surface




Transportation Board, or the Securities and Exchange Commission

or clippings from newspapers or other public media.

8. SPI onjects to the production of draft verified
statenents and docuwents related thereto. 1In prior
railroad consc.idation proceedings, such documents have been
treated by all marties as protected from production.

9. S2’I objects to providing information or documents that
are as readily obtainable by *“he Applicants.

10. SPI objects to the extent that the Discovery Requests
seek highly confidential or sensitive commercial information that
is of insufficient relevance to warrant production even under a
protective crder.

11. SPI objects to the extent that the Discovery Requests
to the exten: that a response would impose an unreasonable burden
cn SFT.

12. SPI objecis to the definit.on of "identify" insofar as
it calls for the produztion of drafcs ~nd it calls for the
production of routine operating and accounting documents such as
invoices and receipts.

13. €£PI objects to the definition of "identify" insofar as
it requests home telephone numbers on grounds that such
information is neither relevant nor reasonably calculated to lead
to the discovery of admissiple evidence.

14. SPI objects to the definitions of "relating to" as

unduly vague.




15. SPI objects to the requests as overbroad and unduly
burdensone to the extent that thev seek documents for pericds
prior to January 1, 1993.

16. SPI objects to the requests to the extent that they
call for the preparation of special studies not already in
existence.

17. SPI objects to the reruests that SPI promptly contact
the Applicants’ attorney to discuss its objections. SPI is
hereby filing its objections and this document speaks for itself.

18. SPI objects to the requests that they attempt to impose
ary obligation on SPI beyond those imposed by the General Rules
of Practice of the Interstave Commerce Commission ("Commission"),
49 C.F.R. § 1114.21-31, the C-ommission’s scheduling orders in
this proceeding, or the Administrative Law Judge assigned to this

case.

ADDITIONAL ORJECTIONS TO SPECIFIC INTERROGATORIES

In addition to the General Objections, Applicants make the

following objectior= to the interrogatories.

Request No. 1. "Iden*ify and desr.ribe in detail any agreements
that SPI has with any other party to this proceeding regarding
positions or actions to be taken in this proceeding. Routine
procedural agreements, such as agreements concerning the order of
quest ioning at depositions or the avoidance of duplicative
discovery, need not be identified. If SPI contends that any such
agreement is privileged, state the parties to, date of, and
general subject of the agreement."

Additional Objections: In addition to the general objections set

out above, SPI objects to this request as unduly premature.




ADDITIONAL OBJECTIONS TO SPECIFIC DOCUMENT REQUESTS

In addicvion to the General Objections, Applicants make the

fellowing c¢bjections to the document .equests.

Reguest No 1. "Produce no later than April 1, 1396 (a) all
workpapers underlying any submission that SPI makes on or about
March 29, 1996 in this proceeding, and (b) all publications,
written testimony and transcripts, without limitation as to date,

of any witnesses present ng testimony for SPI on or about March
29, 1926 in this proceed .ng."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as premature, unduly vague
and unduly burdensome.

Reguest No.2. "Produce all documents in the possession of SPI or

any member (f SPI relating to benefits or efficiencies that will
result from the UP/SP merger."

2dditional Objections: In addition to the general objections seot
out above, SPI orjects to this reques. as unduly vague and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

"Produce all documents iun the possession of SPI or

Reguest wno.3.
any member of SPI relating to potential traffic impacts of the
UP/SP merger."

Additional Obijectiong: In addition to the general objections set
out above, SPI objects to tlris request as unduly vague and unduly
burdensome, and overbroad in that it includes requ<sts for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Reguest No. 4. "Produce all documents rcoiating to competitive
impacts of the UP/SP merger, including but not limited to effects




on (a) markec shares, (b) source or destination comp:tition, (c)
transloading options, or (d) build-in options."

Additional Objections: In addition to the general objections set

out above, SPI objects to this request as unduly vague and unduly

burder.c-.ue, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Request No. 5. "Produce all documents in the possession of SPI
or any member of SPI relating to the BN/Santa Fe Settlement

Agreement . "

Additional Objections: In addition to the general objections set
out above, S”l1 cbjects to tnis request as unduly vague and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor r asonably calculated to
lead to the discovery of admissable evidence.

;& ,. "Produce all documents in the possession of SPI
or any member of SPI relating to the IC Settlement Agreement."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

7 "Produce all documents in the possession of SPI or
any member of SPI relating to the Utah Railway Settlement

Agreement."

Additional Objections: In addition to the generai objections set

out above, SPI objects to this request as unduly vague and unduly

burdensome, and overbroad in that it includes requests for




information that is neither relevant nor reasonably calculated to

lead to the discovery of admissable evidence.
"Produce all documents in the possession of SPI or

any member of SPI relating to conditions that might be imposed on
approval of the UP/SP merger."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdenscome.

"Produce all studies, reports or analyses in the

possession of SPI or any member of SPI relating to actual or
potential compe:ition between UP and SP."

Additional Objections: In addition to the geneal objections set
out above, SPI objects to this request as v..duly vague and unduly
burdensome.

Request No. 10. "Produce all studies, reports or analyses in the

possession of SPI or any member of SPI relating to competition
between single-line and interline rail transportation."

Additional Objections: In addition to the general objectiors set
out above, SPI objects to this request as unduly vague and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Request No. 11. "Produce all studies, reports or analyses in the

possession of SPI or any member of SPI relating to the benefits
of any prior rail merger or rail mergers generally."

Additional Objections: 1In addition to thc general objections set
out above, SPI objects to this request as unduly vague and unduly

burdensome, and .vrerbroad in that it includes requests for




information that is neither relevant nor reasonably calculated to

lead to the discovery of admissable evidence.
"Produce all studies, reports or analyses in

the possession of SPI or any member of SPI relating to the
financial pcsition or prospects of SP."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Regquest No. 13. "Produce all communications between SPI and
other parties to this proceeding relating to the UP/SP merger or
the BN/Santa Fe Settlement Agreement, and all documents in the
possession of SPI or any member of SPI relating to such

communications. This request excludes documents already served
on Applicants."

Additional Objections: 1In addition to the general objectiones set
out above, SPI objects to this request as unduly vague and unduly
burdensome.

Reguest No. 14. "Produce all presentations, solicitation
packages, form verified statements, or other materials used by
SPI or any of its members to seek support from shippers, public

officials, railroads or others for the position of SPI or any
other party in this proceeding.*

Additional Obijections: 1In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdens me, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Re N . "Produce all presentatlons 2tters, memoranda,

white papers or other documents sent or given by SPI or any of
its members to DOJ, DOT, any state Governores, Attorney Generals




or Public Utilities Commission’s (or similar agency’s) office,
any Mexican government official, any other government official,
any security analyst, any bond rating agency, any consultant, any
financial advisor or analyst, any investment banker, any chamber
of commerce, or any shipper or trade organization relating to the
UP/SP merger."

Additional Objections: 1In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Document Request No. 16 "Produce all notes of, or memoranda in
the possession of SPI or any member of SPI relating to, any
meetings with DOJ, DOT, any state Governors, Attorney Cenerals or
Public Utilities Commission’s (or similar agency’s) office, any
Mexican government official, any other government official, any
security analyst, any bond rating agency, any consultant, any
financial advisor or analyst, any investment banker, any chamber
of commerce, or any shipper or trade organization relating to the
UP/SP merger."

Additional Objections: 1In addition to the general objections set
out abcve, SPI objects to this request as unduly vague and unduly
burdensome, and overbroad in that it includes requests for

information th»c is neither relevant nor reasonably calculated to

lead to the discovery of admissable evidence.

Documents Request No. 17 "Produce all documents in the

possession of SPI or any member of SPI relating to shipper
surveys or interviews concerning (a) the UP/SP merger or any
possible conditions to approval of the merger, or (b) the quality
of service or competitiveness of any railroad."

Additional Objections: In addition to the general objections set

out. above, SPI objacts to this request as unduly vague and unduly

burdensome, and .verbroad in that it includes requests for




information that is neither relevant nor reasonably calculated to

lead to the discovery of admissable evidence.

. "Produce all documents in the possession
of SPI or any member of SPI relating to the price to be paid for,
or the value of, any UP or SP lines that might be sold as a

condition to approval of, or otherwise in connection with, the
UP/SP merger."

Additional Objections: 1In addition to the general objections set
out above, SPI objects to this request as unduly vajue and unduly
burdensome, and overbroad in that it includes requests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Reqguest No. 19. "Produce all documents in the possession of SPI
or any merber of SPI relating to trackage rights compensation for
any of the BN/Santa Fe Settlement Agreement Lines or any other

line of UP or SP that might be the subject of a proposed trackage
rights condition in this proceedinyg."

Additional Objections: In addition to the general objections set
out above, SPI objects to this reguest to the extent that it
calls for production of documents concerning trackage rights in
that it is unduly vague and unduly burdensome. This request is
also overbroad in that it includes requests for information that
is neither relevant nor reasonably calculated to lead to the
discovery of admissable evidence.

Request No. 20. "Produce all documents in the possession of SPI
or any member of SPI relating to actual or estimated maintenance-
and-operating costs, taxes and return-to-capital costs with
respect ‘to any of the BN/Santa Fe Settlement Agreement Lin-z or
any other line of UP or SP that might be the subject of a
proposed trackage rights condition in this proceeding."

Additiona i ] : In addition to the general objections set

out above, SPI objects to this request as unduly vague and unduly




burdensome, ard overbroad in that it includes requests for
information that is neither relevant nor r :sonably calculated to

lead to the discovery of admissable evidence.

Reguest No. 21. "Produce all documents in the possession cf SPI
or any member of SPI relating to any agreement or understanding
that SPI has with any other party to this proceeding regarding
positions or actions to be taken in this proceeding. Documents
relating to routine procedural agreements, such as agreements
concerning the order of questiocning at depositions or the
avoidance of duplicative d.scovery, need not be produced."”

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
kurdensome.

"Produce all presentations to, and minutes of,
the board of directors (or other governing body) of SPI relating
to the UP/SP merger or conditions to be sought by any party in
this proceeding."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request az unduly vague and unduly
burdensome.

’ "Produce all studies, reports or analyses in the
possession of SPI or any member of SPI relating to collusion
among competing railroads or the risk thereof."

Additi i i : In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdensome, and overbroad in that it includes recquests for
information that is neither relevant nor reasonably calculated to
lead to the discovery of admissable evidence.

Request No. 24. "Produce all studies, -eports or analyses in

the possession of SPI or any member of SP1 relating to the terms
for or effectiveness of trackage rights."




Additional Objections: In addition to the general objections set

out above, SPI objects to this request to the extent that it

calls for production of documents concerning trackage rights in

that it is unduly vague and unduly burdensome. This request is
also overbroad in that it includes requests for information that
is neither relevant nor reasonably calculated to lead to the

discovery of admissable evidence.

"Produce the complete plastics transportation
files of the following companies: Formosa, Exxon, Quantum,
Amoco, Dow, Georgia Gulf, Rexene, Phillips, Shintec, Union
Carbide, Mobil, Fina, Eastman Chemical, Chevron, Himont, Lyondell
Petrcchemical, Westlake Polymers."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly
burdensome. In particular, SPI objects to this request in that
said documents are not in the custody and control of SPI and
further that a response would impose an unreasonable burdern cn

SPI.

Request No. 26. "Produce all documents in the possession of
SPI or any member of SPI relating to the possibility of (a) a
build-in by UP (or build-out to UP) at Bayport, Texas, (b) build-
ins by SP (or build-outs to SP) at North Seadrift, Texas,
Freeport, Texas, or Taft, Louisiana, or (c) a build-in by
BN/Santa Fe (or build-out to BN/Santa Fe) at Chocolate Bayou,
Texas."

Additional Obiectiong: In addition to the general objections set

out above, SPI objects to this request as unduly vague and unduly
burdensome.

Reguest No. 27. "Produce all studies, reports or analyses in
the possession of SPI or any member of SPI relating to (a)

transport pricing or competition for plastics, (b) the handling
of plastics by railroads, (c) the handling of plastics by other




modes (i~cluding truck, truck-rail transloading, and water), (d)
storage-in-transit of plastics, or (e) source or destination
competition, shifting of production or shipments among
facilities, "swapping" of product, modal alternatives, or shipper
leverage as constraints on rail pricing or service for plastics."

Additional Objections: In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly

burdensome.

Regquest No. 28 "Produce all documents in the possession of SPI
or any member of SPI relating to (a) the extent to which any
particular 7-digit STCC Code within the STCC 28 or STCC 29 range
includes aiiferent commodities that are not substitutable in use,
and (b) the extent *o which manufacturers can shift existing
production capacity between, or use the same facilities to
produce, such commodities (e.g., high-density and linear low-
density polyethylene) ."

Additional Objections: 1In addition to the general objections set
out above, SPI objects to this request as unduly vague and unduly

burdensome.

.  "Produce all studies, reports, analyses,
compilations, calculations or evaluations of market or
competitive impacts of the UP/SP merger or the BN/Santa Fe
Settlement, or of trackage rights compensation inder the BN/Santa
Fe Settlement, prepared by L.E. Peabody & Assoc:ates, in the
possession or SPI or any member of SPI, and all workpapers or
other documents in the possession of SPI or any member of SPI
relating thereto."

Additional Objections: In addition to the geneir'a’. objections set
out above, SPI objects to this request as undu.y vague and unduly

burdensome.




Respectfully submitted,

Arthur S. Garrett III
Leslie E. Silverman

KELLER AND HECKMAN
1001 G Street, N.W.
Suite 500 West
Washington, D T. 20001
Tel: (202) 434-4100
Fax: (202) 434-4646

Attorneys for The Society
March 4, 1996 of the Plastics Industry, Inc.




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing The Society of
the Plastics Industry, Inc.’s Objections to the Applicants’ First
Set of Interrogatories and Data Requests was served this 4th day
of March, 1996, by hand-delivery, on counsel for Applicants as
follows:

Arvid E. Roach II

Covington & Burling

1201 Pennsylvania Avenue, N.W.

P.C. Box 7566

Washington, D.C. 20044-7566

Paul A. Cunningham

Harkins Cuningham

1300 Nineteenth Street, N.W.

Washington, D.C. 20036

and, by mail upon the remainder of the Restricted Service IList.

Yt & Siwora—~

Leslie E. Silverman
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Public Recorr March 5, 1996

BY PACSIMILE

Hon. Jerome Nel:on
Administrative Law Judge
FERC

Room No. 11F21

888 First Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pezcific
Ccrp., et al. -- Control & Merger -- Southern

Pacific Rail Corp., et al,

Dear Judge Nelson:

Applicants offer this response to WSC’s letter
of March 4 requesting a protective order against Applicants’
recent discovery.

WSC's letter is one of the more peculiar legal
documents we have encountered, mixing free speech and civil
rights claims with antitrust defense concepts, sweeping claims
of work product, and vague and uncubstantiated fears of
"retaliation" in an effort to bar discovery -- even though
Applicants’ discovery requests are standard fare in merger
cases. WSC seeks sanctions against Applicants for seeking
discovery that other parties not only sought, but that
Applicants pr0v1ded Indeed, if WSC’s expansive challenge
to the normal discovery process were applied even-handedly,
virtually the entire discovery campaign conducted against
Applicants cver the last three months would be unconstitu-

tional and improper.

In this brief reply, we attempt to place WSC’'s
claims in perspective. We will also suggest certain alter-
natives and interpreta‘’ions *that may avoid conflict. Finally,
we will respond tc DOJ’s conments on the one issue where it
supports WSC.
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OVERVIEW

Much of the discovery about which WSC claims
to be "gutraged" (emphasis in original, p. 3) essentially
replicates discovery that was directed againat Applicants and
to which Applicants either agreed or were compelled to re-
spond. Parties in this case have engaged in aggressive and
wide-ranging discovery designed to explore how Applicants
may have attempted to influence other parties and interested
publics, including DOJ, and to explore whether the support
Applicants received from over a thousar.. shippers is informed
and genuine. (See, g£.g.. KCS Interrogatory Nos. 3. 4, 5 10
and 23.) Applicants responded to many of those ingquiries, and
were forced to respond to others.

Thus, through the discovery process, Applicants
produced notes of meetings between their lawyers and DOJ,
material Applicants provided to the California Attorney
CGeneral and the Texas Railroad Commission, solicitations to
Mexican covernment officials, and the documentation Applicants
sent to shippers across the West seeking their support. Such
discovery is conventional in rail merger prnoceedings and was
pursued, and answered by BN and Santa Fe, in the 2 F
nerger proceedings, as it has been here. (Exhibits A through
D are pertinent excerpts showing such discovery.) Similarly,
Your Honor ordered Applicants to produce for questioning a
witness who could address certain contacts with shippers.
Transcript, Feb. 29, 1996, p. 1186. You also directed us to
supply a list of all 1900 shippers we contacted, with names
of the persons we contacted and their telephone numbers.
Transcript, Jan. 2, 1996, p. 436.

Now it is Applicants’ turn to seek ciscovery from
other parties. WSC claims that discovery of tne types we
provided, including discovery of the sort Your Honor ordered
us to provide, scmehow violates the Constitutional rights of
its members and is so outragecus as to be sanctionable.

But we, too, are entitled to learn how participants in this
proceeding have attempted to influence other parties and
interested publics and whether those whc may support WSC's
positions are expressing informed and genuine support and
whether WSC is making the same representations to others as
to the Board.

Applicants have an additional concern with regard
to WSC. WSC has identified itself as a cocalition of shippers,
all of whom it has identified. However, WSC appears to fulnc-
tion quite independently of the interests of some of its
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individual members, with whom Applicants have had intermittent
communications. Applicants are entitled to know whether WSC
is actually a front organizaticn funded by one or more other
railroad parties, as has been rumored. Some of our discovery
is directed toward that questicn. For example, in 1nterrcga-
tory No. 1 Applicants seek agreements between WSC anc other
parties to this case, and Interrcgatory No. 5 seeks to iden-
tify financial contributors. WSC’s aggressive resistance t»
both requests strongly supports our belief that such relation-
ships exist.

A. WSC'’'s Jonstitutiona. Claims Are
] b] : hi 35

Likening itself to inaividvuals who were membars
of tie NAACP in Alabama in the 1950s, WS> claims that much
of the discovery sought by Applicants would "chill" its First
Amencment rights, because its corporate members fear retalia-
tion from Applicants. WSC offers nc explanation of hew this
"retaliation" might occur, pariicularly in view of the fact
that WSC has already identified its members publicly. But
whether or not WSL’s members hold such misguided fears,
Applicants are entitled to the discovery they seek.

The simple and sufficient solution to WST’s concerns
is to use the existing Protective Order. If WSC r:lieves that
information and dccuments sought by Applicants must be held in
confidence, it can designate them as "Confidential" or "Highly
Confidential."” The first designaticn will limit its use to
this proceeding, and the second will keep it entirely out of
the hands of Applicants’ perscnnel. (On behalf of Applicants’
two outside law firms, we represent that we will not harass
anyone for providing discovery in this proceeding.¥) The
courts recognize that a protective ccder limiting disclosure
provides sufficient protection against such concerns. Seattle
Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984); Marshall v.
Bramer, 828 F.2d 355 (éth Cir. 1987).

1/

2/ WSC argues that Applicants timed their discuvary requests
to chill WSC’s attempt to influence the Utah Legislature’s
adoption of a resolution opposing the merger. Undersigned
counsel hereby represent that the decisicn to file discovery
requests on February 2?6 had nothing to do with WSC’s attempt
te influence the Utah Legislature. Applicants’ discovery

fi 1gs were issued on the final day before the discovery

moxr srium established by Your Honor, and Applicants filed
requests on all parties on the same day.
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In addition, according to the Supreme Court,
discovery may be denied due to fears of harassment where
an organization has shown a "patilern of threats or specific
manifestations of public hostlilty " Buckley v. Valeo, 424
U.S. 1, 74 (1976) (per cirium); Bates v. Ci ' Rock,
361 U.S. 516 (1960). WSC has not attempted such a showing.
Where, as here, parties are unable to show tlat discovery
of membership communications would subject members to
reprisals or harassments, courts have found no arguable
infringement of the First Amendment. Sge, e.9g., C
Cc. v. Movement Against Racism & the Klan, 777 F.2d 1538,
1541-42 (1ith Cir. 1985).

Third, WSC’s concept of thz Noerr-

line of cases, protecting the right of parties to petition the
Government for relief, would oblit.erate any right to discovery
in this picceeding. The enormous discovery burden experienced
by Applicants in this case has certainly been a chilling exper-
ience for us. Fortunately for its own discovery pursuits,
however, WSC is wreong. The cases clearly hold that the Noerz-
Pennington defense to liability under the antitrust lawe is

not an exemption from discovery. See, e.g., North Carolina
v. Carclina Pow

Electric Membership Corp. lina Power & Light Co.,

666 F.2a 50, 52-53 (4th Cir. 198L). If the Noerr-Pennington
doctrine eliminated the right to discovery, no discovery could
occur in any case in an agency proceeding such as this, in
which every party is petitioning for relief.

WSC clearly has nothing in common with the NAACP
and the individual members on behalf of whom it asserted First
Amendment rights in NAACP v. Alabama, 357 U.S. 449 (1958).

WSC is admittcaly a coalition of sophisticated business
corporations, which have voluntarily intervened in this pro-
ceeding to protect their commercial interests. WSC acknowl-
edges that it has already released its list of members. WSC
Letter, p. 11. 1In these circumstances, there is no danger
that discovery will have an unconstitutional "cbhilling" effect
on the exercise of First Amendment rights.

Applicants and the Board have a wholly legitimate
interest in knowing whether thezre is a hidden that connection
between parties supposedly presenting independent evidence to
the Board and the identity of those providing the financial
backing for that evidence. Notuing in the Constitution bars
discovery of these facts.
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WSC’s Claims of Privilege and Work

Product Are Prematuie.

Applicanrs recognize that WSC counsel may have
generated material for WSC’'s members that is subject to work
prcduct protection, and that certain communications between
WSC’s members and its counsel may be protected under the
attorney-client privilege.? The proper procedure for a
discovery respondent, however, is not to seek a broad pro-
tective order barring disclosure of all information, including
non-confidential material, but instead to produce the n.un-
confidential material and desigunate privilege or work product
only where applicable. That is what wc expect WSC to do in
chis case. Trere is no reason for Your Honor to consider,
prematurely in the abstract and in advance, which documents
are subject to such claims and whether WSC’'s claims azc
meritorious.

WSC concedes that some information or docuxents
responsive to the disputed discovery requests are pnot confi-

dential. For example, at page 13, it acknowledges that its
factual or non-confidential communications with government
officials would not be privileged. WSC should produce such
factual or non-confidential communications, like any other
party.

WSC also raises the "jo.int defense privilege" as a
justification fer not revealing ity communications with other
parties. WSC’'s assertion of a joint defense agreement as a
broad bar to discovery is misplaced and premature. There
is no evidence that any such joint defense agreement exists
between WSC and any party to this case,? and WSC refuses to

Y Contrary to repeated WSC asserticns, none cf Applicants’
discovery requests seek communications within WSC.

& In an excess of litigious exuberance, WSC finds it
ironic that Applicants "did not inquire about . . . the
Surface Transportation Board!" (Page 2.) We assumed that
WSC did not violate prohibitions on gx parte communications
and that it served copies of all such communications on
Applicants. WSC should inform Ycur Honor if we are mistaken.

¥ One court has described an agreement subject to the

joint defense privilege as having the following elements:
(continued...)
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produce documents (responsive to Incerrogatory No. 1) that
would allow inquiry into the existence of such an agreement.

Furthex, the joint defense privilege exists only
if the information is also subject to the attorney-client
privilege or the work prcduct doctrine. Griffith v. Davis,
161 F.R.D. 687, 691 (C.D. Cal. 1995). "[Bloth doctrines are
extensions of the attorney-clieut privilsge and the work
product doctrine, and appely only if the other conditions of
those privileges are satisfied." Id.? WSC’s bare reference
to communications with other parties in the rroceeding in
no way indicates either the existence of the claimed join':
defense or that every communication between part.es ‘5 sudiect
to work product or attorney-client protections.

S The "Infor ant’s Privilege" Is
Inapplicable, and DOJ’s Concerns Are

Satisfied bv the Protective Order. _

WSC argues that it should not have to disclcse its
communications with DOJ. Late yesterday afternoon, Applicants
received a letter from DOJ objecting to production of informa-
tion and documents relating to communications with it. In
substance, DOJ argues that such discovery would both inhibit
frank communications from ocutside parties and undermine its
own preparations. The informant’s privilege has no applica-
tion in a proceeding such as this, and that DOJ’s concerns can
be satisfied in other ways. (We als? note that DOJ did not
raise such concerns when Applicants were subject to similar
discovery requests, or in the BN/Santa Fe proceedings where
the same type of discovery was obtained, although the same
policy perspectives should have applied.)

¥ (,..continued)

"the communications were made in the course of a joint defense
effort, (2) the statemmnts were designed to further the ef-
fort, and (3) the privilege has not been waived." In re

Bevill, Bregler, & Schulman Asset Management Corp., 805 F.2d
120, 126 (3a Cir. 1980 .

&/ WSC relies on United States v. AT&T, 642 F.2d 1285,

1301 (D.C. Cir. 1980), but the case observes that "evidentiarv
material [shairad] with the Government . . . is of course sub-
ject to discovery by those against whem the Government usses
it
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The informant’s privilege .s designed to protect the
identity of the infoxmant, not the i:rformation it supplies, so
the privilege does not justify refusal to produce information.
See Roviaro v. United States, 353 U.S. 53 (1957).% At mest,
.t might justify redaction of names or confidential treatment
ander the existing Protective Order. In additicn, the
privilege ceases to apply once the identity of the informant
is known. Id. The many parties in this proceeding have
already identified themselves, leaving r. basis for concern
about identifying them.

Contrary to DOJ’'s assertion, Applicants are not
seeking "wholesale disclosure" of the Department’s communi-
cations witly other persons. We have no objection to DOJ
invoking applicable privileges (including privileges ap-
plicable to inter-yovernmental communications) using the
Protective Order to protect comuwunications when there is an
expectation of confidential treatment. Moreover, DOJ does not
suggest that its investigation has been constrained by lack
of confidentiality protection.

Finally, Applicants recognize that DOJ, like WSC,
is conducting internal analyses protected by the work product
doctrine. Applicants do not expect disclosure of such

material.
Sincerely, :
N 7
. 71
/S AAxv

id E. Roach II
S. William™ Livingston
J. Michael Hemmer

8/ "Thus, where the disclosure of the contents of a communi-
cation will not tend to reveal the identity of an informer,
the contents are not privileged. Likewise, once the identity
of ~he informer has been disclosed to those who would have
cause to resent the communication, the privi' ege is nc longer
applicaple." Id. at 60.
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3EFORE =2
INTZRSTATE COMMERCZ CTMMISSICN

Finance Docket No 32549

SURLINGTON NORTHERN INC. AND ZBURLINGTON NORTHERN
RAILRCAD CCMPANY -- CONTRCL AND MERGER -- SANTA FE
PACIFIC CORPORATION AND THE ATCHISON, TOPEXA AND
SANTA FE RAILWAY CTMPANY

UPB’S FIRST SET OF INTERRCCATORIZS AND

7.7

Pursuant =0 49 C.F.R. §§ 1114.26 and 1114.30, Unisn
Pacifie Corporation. Union Pacific Railroad Company ["UPRR"),
and Misscuri Pacific Railre:'d Company ("MPRR"), cellectively,
"Up, " direct cthe following interzcgatoriet and informal
decument requests tc the primary applicancs.

Responses shoculd be served as scon as possicle, and
{in no event .ater than 15 days from the date of service
nerscf. Counsel for the applicants are requested CC contact
the undersigned immediately tc discuss any objections or
questions regarding these requests with a view to resolving
any disputes or issues of interpretacicn informally and
expediticusly.

REEFINITIONS ANR INSISUCTIGNS

I. “Applicancs” and "the primary applicants" mean
the primary applicants in chis proceeding, individually and
collectively.

1. "BN" means Burlington Northezn Railscad
Corpany .
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EEQ"?tTC
. Produce all written disccvery responscs
provided by the applicancts te any gerson inl connecticn wizh
this proceeding (whether formal or informal, and whecher in
the form of a pleading, & lecter cr otherwise), and ccpies of
-1 documents provided by ihe applicants to any person in
cenreccion with this preceeding. This L3 a centinuing

request, affective shroughout the pendency of this proceedins.

2. froduce copies of all written communicacions

between the applicants and the U.S. Cepartment of Justice, cthe
Federal Trade Commission, the U.S. Department oI
Transportation, any state or leocsal governmental bedy, or aay
shipper ralating tc this proceeding.

- Produce compucerized 100% traffic data for th2
years 1992 through 1994 for (a) al. traffic originated cr
tezrminated at each of the common points, or at poeints on the
Seagraves, Whiteface and Lubbock Railrzocad or the Floydada anz
Plainview Railroad, and (k) all craffie moving to, from or viai
Denver, €O, and traversing any part of SN's Deanver-Lubbock
line or Santa Fe's Denver-Sweetwater line. Cata should
contain all of the elements included in the format statement
attached as Exhibit A heretc, unless any particular data
element is unavailable.

4 Preduce all documents relatipy to competiticn

between BN and Sarta Te for. traffic shares or market

c€@:81 9661°5@°%0
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EXHIBIT B

BEFORE THE
INTERSTATE COMMERCE COMMISSION

Finance Decket No. 32549

BURLINGTON NORTHERN INC. AND BURLINGTON NORTHERN
RAILROAC COMPANY == CONTROL AND MERGER --
SANTA FE PACIFIC CORPORATION AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

8F’S FIRST SET OF IXTERROGATORIES
AND INPORMAL DOCUMENT REQUESTS TO THE APPLICANTS'

Fursuant to 49 C F.R. §§ 1114.21-1114.31, Southezrn
Pacific Transportation Company, Thes Denver and Rio Grande Western

Railread Company, St. Louis Southwestarn Railvay Company, and

SPCSL Corp. (collectively, "Sp» or "Southern Pacific Lines)

direct the following interrogatories and informal document
tequests to Burlingten Northcrn Inc. ("BNI"), Burlington Northern
Railroad Ccmpany ("BN"), Santa Fe Pacific Corperation ("SFPY),
and The Atchison, Topeka and Santa Fe Railway Company ("Santa
Fen).?

SP requests that, within 18 days after service of thesa
requests, Applicants serve their respensea on Sp and cea¢ their
documents available or inspection and copying by SP or its

rapresentitives at ‘“he document depcsitory established bty

1. The requests contained herein have been organized under
sunject headings. These headings are for purposes of convenience
only and are not intended to affest the construction of any of
the interrogatories or informal document requests.

2. BNI, BN, SFP, and Sa-ta Fe are collectively referred to
herein as "Applicants."

§@:81 9661°se°'ceo ONITENE 3 NOLSNINOCI WOo¥3
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£o securities analysts, cemmunications to stockholders, and

cemaunications distributed £S -employees; and produce all
documents recording, reperting, or «Sutaiaing such statements,

But excluding published or broadcast media reports and statements
filed with the Commissicn in this proceeding.

12. Identify and produce all:

(a) letters, memoranda, infermatien packages, or
sizilar documents relating to the Transaction which have been
sent to shippers, the U.S. Department of Justice, the Federal
Trade Cemmissicn, the U.S, Department of Transportation, or any
state or local government body or agency including decuments
relating to the effeets of the Transaction on competition; angd

(b) talking points or similar documents used in
compunicating about the transactien with shippers, the U,s3.

Departzent of Justice, the PFederal Trade Commission, the U.S,
Department of Transportatien, or any state or lecal government
body or agency.

13. 1Identify all cemmunications between Applicants and
any of their accountants, investament bankers, financial advisers,
9r consultants relating to the Transaction, including: (1) any
benerits, synergies, or efficiencies relating to the Transaction,
(2) the fairness to Applicants’ sharshold:rs of any agrcement
relating to the Transaction, (3) the application of pooling or
purchase accounting treatment to the Transaction, and (4) the
Projected effect of the increased cost of the Transaction on the

90:81 9661°S0°50 ONITANE 3 NOLONINODD WON4
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

Finance Docket No. 32549

BURLINGTON NORTHERN INC. AND BURLINGTON NORTHERN

RAILROAD COMPANY -- CONTROL AND MERGER -- SANTA PE

PACIFIC CORPORATION AND THE ATCHISON, TOPEKA AND
SANTA FE RAILWAY COMPANY

APPLICANTS’ RBSPONSBS TO
UP’S FIRST SET OF INTERROGATORIES
AR _INFORMAL, DOCUMENT REQUESTS
Burlington Northera Iac. ("BNI"), Burlington
Nozthern Railroad Company ("BN"), Santa Fe Pacific Corporatiea

("SFPC"), and The Atchison, Topeka and Santa Fe Rallway

Company ("ATSP") (collectively, "Applicants®) heveby angwer

and object to the Pirat Set of Interzrrgatories and Informal
Document Requests of Union Pacific Corporation, Umion Pacific
Railroad Company ("UPRR'), and Missocuri Pacific Railroad
Company ("MPRR") (collectively, "UP"). By agreement with
counsel for Applicants, UP has withdrawn all of its
interrogatories and document requests except for numbers 1, 2,
11 and 12, to w2ich Applicants respond below.

1. GENERAL OBJIRCTIONS
Applicants object to UP’'s interrcgatcries and
document requests om the follsowing grounds:
1. Privilegg. Applicants object to UP'Ss Interroga-
tories and Document Requests to the extent that they call for

99:81 9661°S2°£0 ONIT¥NE 3 NOLSNINOID \OdS
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RESRONSR: Copies of all written digcovery
responses, formal or informal, and whether in che form of a
pleading, a letter or otherwize, will be placed in the
Applicants’ document depository. Applicants abject to
producing "copies of all documents provided to any persen in
connection with this proceeding” other than documents provided
in connection with digcovery. UP has agreed to construe this
regquest as limited to documents generated ia connection with
discovery in this proceeding.

2. Produce copies of all wricten communications
between the applicants and the U.S. Department of Justice, the
FPederal Trade Commission, the U.S. Department of

Transportation, any state or local governmental body, or any
gshipper relating to this proceeding.

RESPONSE: Applicants vill place in their depesitery
(1) all written letters and other carrespondence between them
and the U.S. Department of Justice, the Pederal Trade
Commizsion, the 17.8. Department of Trangportatiim, and any
state or local goveramental body concerming this proceeding
and (2) all materials produced by Applicants ia response to
formal or informal discovery propounded by thase gevernmental
bodies in connection with this proceeding. Apglicants object
to this request to the extent that it seeks the production of
all correspondence with shippers concerning this proceeding on
the grouand thi= this would require an unreascnably burdenscme
search of all of Applicants’ shipper files. Subject to, and

without waiving that cbjection, Applicants will place in theiz

28:81 9661°S0°£80 SNIT¥NE 3 NOLSNINOD WO¥A
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depository all written materials generated in ccnnection with
formal surveys of shippers undertaken by Applicants in respect
to this proceeding and any other correspendence that either
Applicant had with multiple shippers cemeerning thie

proceeding.

11. Produce all documents relating to
commnications between applicancs and any other railrcad
relating to any aespect cof the primary lication, any aspect
of any possible responsive applicatiea this proceeding, or
possible negotiated conditions or other agreements in
connection with this proceeding.

RESPONSE: Applicants object to this request om the

ground that the information requested bears on settlement
sters. To the extent that any agreements have been

negotiated or reached between Applicants and any other
railroad, or any other party, with respect to possible
responsive applications or othar matters subject to
negotiation, any such documents concern pessible settlement of
issues that may exist between Applicants and other railroads
and are thereby beyond the proper scope of discovery. Without
vaiving thie cbjection, Applicants stace that in the event
that Applicants may execute any formal agreement with any
other railroad they will, subject Lo any comfidentiality
provisions in any such agreement, place a copy of such
agreement :n their depository provided that the agreemeat has

been filed with the Commigssion or that a copy of the agreement
hag otherwise been made public.
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. . BBTORE THE
INTERSTATE COMMERCE COMMISSION

Pinance Locket No. 32549

BURLINGTCN NORTHERN INC. AND BURLINGTON NORTHERN
FAILRCAD COMPANY -- CONTROL AND MERGER --
SANTA PE PACIFIC CORPORATION AND
THE ATCHISON, TOPEKA AND SANTA F2 RAILWAY COMPANY

APPLICANTS’ RESFONSES AND OBJECTIONS TO SP’S FIRST SET CF
INTERROGATORIES AND INFORMAL DOCUMENT REQUESTS

Burlington Northern Ine. (*BNI"), Purlington Northern
Railrcad Company ("BN"), Santa Pe Pecific Corporation ("SFP"),
ar1 The Atchison, Topeka and Santa Fe Railway Company ("Santa

Fe") (cellectively, "Applicants") hereby submit these respcnses

Lo the First Set of Interrogatories and Informal Document
Requests 'ubmitted by Southern Pacific Transportation Company,
The Denver and Ric Grandae Western Railrocad Company, St. Louisa
Southwestern Railway Company, and SPCSL Corp. {collectively "SP")
on March 8, 1995.

Subject to the cbjectiocns 2et forth below, Applicants
will answer each Interrcgatory and/or will produce non-privileged
documants responsive to SP‘s Document Requests by placing cepies
'ct such documents in Applicantsg’ Decument Depository. Applicants

remain prepared to meet with counsel for SP at a mutually coaven-
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to supply a corporate organizatiocn chart to counsel for JP,
following which SP may ‘dentify additional offices from which
further inquiry for responsive documents may be made. SP has
alsc agreed to interpret the terms “actual, planned or
anticipated growth or expansion” to mean gecgraphic growth in the
form of acquisitizii of rail lines or extension of trackage

rights, rether than financial gi..:h.

12. Idencify and prcduce all:

(a) lettsrs, meraranda, information packages, or
gimilar documents relating to '.he Tramsaction which have been
sent to shippers, the U.S. Dorartment of Justice, the Federal
Trade Commission, the U.S8. euiccment of T'ransportation, or any
gtate or local government bedy or agenc{ including documents
relating to the effects of the Transacticn on competition; and

(b) talking peints or similar documents used in
communicacing about the transaction with shippers, the U.S.

Department of Justice, the Pederal Trade Commission, the U.S.
Department of Transportation, or any state or local government

body or agency.

Response: Letters, memoranda, information packages,
talking points and any similar documents caoncerning the
Transaction sent to any of the government azencies listed in this
interrogatory will be placed in Applicants’ document depoditory.
Applicants object to providing copies of all letters that might

have been sent to shippers in connection with the Transaction or

any of its effects bzcause providing such copies would require an

unreascnably burdensome search of all of the thousands of shipper
files maintained by Applicants. Without waiving that cobjecticm,
Applicants ha.. placed in the depository copies of multi-shipper

mailings that have been sent by them concerning the Transaction.
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COVINGTON & BURLING
1201 Pzansylvania Avenue, N.W.

P. O. Box 7566

Washinglon, D.C. 20044-7566

Fax Numbers: 202-662-6291 or 202-737-0528

Fax Operator: 202-662-6280

If There Are Transmission Problems Please Call:

(202) 662-6280 (Telecommunications)
(202) 662-5822 (Secretary)

Leconfield House

Curzon Srreet

London W1Y8AS England
Tel: 011-44-71-495-5655
Fax: 011-44-71-495-3101

Brussels Office

44 Avenuc des Arts
Brusscls 1040 Belgium
Tel: 011-32-2-512-9890
Fax: 011-32-2-502-1598

This facsimilc transmission is intended only for the addressee shown below,

It may contain information that is privilcged,

confidential or otherwise protected from disclosure. Any review, dissemination or use of this trunsmission or its contents by
If you have received this transmission in error, please notify us
immediately and mail the original to us at the above address.

persons other than the addressee ‘s strictly prohibited.

FROM: Michael L. Rosenthal

PAGES: __ &~ (including cover pacs)

Individuals to Receive

Transmission (including area code)

tlon. Jerome Nelson
Hon. Vemon Williams
Michael Biiliel
loan Huggler
Robert McGeorge
Angela Hughes
Frederick Wood
Nicholas DiMichael
John K. Maser, 111
Thomas W. Wilcox
Jeffrey O. Moreno
Fitz R. Kahn
Marc Fink
John Butler
William Jackson
John Sullivan
Alan Lubel
william Mullins
Richard Brucning
Robert Dreiling
Scott Stone
Richard Edelman
Willam Mahoney
Donald Griffin

98:81 9661°S0°50

DATE: March 3. 1996

Fax No.

. 202-219-3289

202-927-5984
202-307-2784

202-371-0900

202-463-4950/4840

703-525-4054
202-274-2994
816-556-0227

202-457-6315
202-296-7143

Phone No.
includi e

202-219-2554
202-927-7428
202-307-6666

202-371-9500

202-463-2503
202-525-4050
202-274-2950
816-556-0392

202-457-6335
202-296-8500
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Restricted Service List --

Facsimile Transinission Continued

Page 2

Edward Greenberg
Ancrew Goodson
John Luedke

Richard Allen
Andrew R. Plump
John V. Edwards

Jeft Hill

Charles Spitulnik
Alicia Scrafty

Martin Bercovici
Douglas J. Behr
Arthur Garrett

Robert Bruskin
Mark Schechter
Rosemary H. McEnery
Mark L. Josephs

Mitchell Kraus
Larry Pruden

Joseph Guerrieri
Debra Willen

Terence Hynes
Krista L. Edwards

Constance Abrains
Jonathan Broder
Edward Hymson
Anne Treadway

Daniel Mayers
William Kolasky
A. Stephen Hut
Ali Stoeppelwerth
Steven P. Finizio

John Ongman
Marc D. Machlin

Erika Jones
Adrian Steel
Roy Englert
Kathryn Kusske

C. Michael Loftus
John LeSeur
Chnistopher Mills

William Sippei
Thomas Litwiler
Robert Wheeler

Kevin Sheys
Thomas Lawrence

Peter Shudiz

Richard E. Weicher

Janicc Barber

Mark Tobey

Lindsay Bower

William Cottreil

Michael F. McBride

Richard H. Strecter

9661°'S0°£0

202-342-5219

202-342-0683/1316

702-689-4659
202-835-8136

202-434-4651/4646

202-383-6610

301-330-7662
202-624-7420
202-736-8711

2]5-209-4817

202-663-6363

202-828-1665

202-861-0473

202-347-3619/8292

312-616-5800

202-293-6200

804-783-1355
708-995-6540
817-333-5142
512-320-0975

415-356-6377/6370

312-814-2549
202-986-8102
202-408-6933

202-342-5277

202-298-8660

702-689-4424

202-835-8000

202-434-4144

202-783-0800

301-248-4910
202-624-7400
202-736-8000

215-209-2000

202-663-6000

202-328-1415

202-463-2000

202-347-7170

312-616-1800

202-293-6300

804-783-1343
708-995-6887
817-878-7954
512-463-2185
415-35€-6000
312-814-4323
202-986-8000
202-289-1330
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Restricted Service List --
Facsimile Transmission Continued
Page s

John D. Heffner 202-659-4934 202-785-3700
Keith G. O’Brien 3
Robert A. Wimbish

Car] W. von Bernuth 610-861-3111 610-861-3290

Cannon Harvey 303-812-4159 303-812-5005

Carol Harris 415-495-5436 415-541-1000
Louis Warchot

Paul A. Conley 402-271-5610/5625 402-271-4229
James Dolan

Paul A. Cunningham 202-973-7610/7620 202-973-7601
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COVIn_TON & BURLING
1201 PENNSYLVANIA AVENUE. N. W.
P.O. BOX 7566
WASHINGTON, D.C. 20044-.7566
(202) 662-6000

TELEFAX: 12021 682-829:

ARVID E. ROACH Il TELEX: 89-593 (COVLING W3IN

DIRECT OiaL MU CABLE: COvVLING

202 662-2388

ORECT TELEFAX NUMDER : | a4 mroru 568 sats
201 778-3300 Marxch 5, 1996 SUTICLT 1040 RGN
| TEAEPHONE 32-2-312-9000

BY FACSIMILE

To All Parties on the Restricted Service List:

Re: Finance Docket No. 32760, Union Pacific
Corp., et al. -- Control & Merger -- Southern

At rthe request of Judge Nelson, we are notifying

parties on the restricted service list that a discovery
conference schedule for Friday, March 8, will begin at 2:00
pm.

Sincerely,

,AZ.u-Z7<? LA Z iy

Arvid E. Roach II

cc: Hon. Vernon A. Williams
Hon. Jerome Nelson
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Item No.

Page Count _LL : L
Monddb #7137
BEFORE THE

SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPCRATION, UNION PACIFIC RAILROAD COMP2
AND MISSOURI PACIFIC RAILROAD COMPANY

-~ CONTROL AND MERGER --

SOUTHERN P ACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORPORATION AND THE DENVER AND
RIOC GRANDE WESTERN RAILROAD COMPANY

=D -
NS T setary

~atne 3 CHEMICAL MANUFACTURERS ASSOCIATION'S
v M‘; . OBJECTIONS TO APPLICANTS' INTERROGATORIES,
AR ol - AND REQUESTS FOR PRODUCTION OF DCCUMENTS

The Chemical Manufacturers Association ("CMA") submits the following objections to
the discovery requests served by Applicants on February 27, 1996. These objections are made
pursuant to paragraph 1 of the Discovery Guidelines applicable to this proceedings, which
provides that objection: to discovery requests shall be made "by means of a written objection
containing a general statement of the basis for the objection.” CMA intends, however, to file

written responses to the discovery requests.

GENERAL OBJECTIONS

The following objections are inade wia respect to all of the interrogatories and document

requests.




N 3
F CMA objects to the interrogatories and document requests as untimely under the
discovery schedule in force in this proceeding.
: & CMA objects to production of documents or information subject to the
attorney-client privilege.

3. CMA objects to producticn of documents or information subject to the work

product doctrine, except to the extent such documents or information are workpapers in support

of testimony presented to the Board.
4, CMA objects to production of public documents that are readily available.

> CMA objects to the production of draft verified statements and documents rclated

6. CMA objects to providing information or documents that are as readily obtainable
by Applicants from their own files.

y CMA objects to the extent that the interrogatories and document requests seek
highly confidential or sensitive commercial information that is of insufficient rzlevance to
warrant production even under a protective order.

8. CMA objects to the interrogatories and documen* requests to the extent that they
call for the preparation of special studies not already in existence.

9. Applicants object to the interrogatories and document requests as overbroad and
unduly burdensome to the extent that they seek information or documents for periods prior to
January 1, 1993.

10.  CMA objects to the interrogatories and docu:.ient requests to the extent that they

seek information not in the possession of CMA.




ADDITIONAL OBJECTIONS TO SPECIFIC INTERROGA] ORIES

Interrogatory No. 1. Identii; and describe in detail any agreements that CMA has with any
other party to this proceeding regarding positions or actions to be taken in this proceeding.
Routine procedural agreements, such as agreements concerning the order of questioning at
depositions or the avoidanc: of duplicative discovery, need not be identified. If CMA contends
that any such agreement is privileged, state the parties o, date of, and general subjec* of the
agreement.

Additional Objection: The interrogatory does not request relevant information and is not

reasonably calculated to lead to the discovery of admissible evidence.

Interrogato,y. . Identify all members of CMA.

Additional Ot jection: The interrogatory does not request relevant information and is not

reasonably ca cuiated to lead to the discovery of admissible evidence.

ADDITIONAL OBJECTIONS TO SPECIFIC DOCUMENT REQUESTS

Document Request No. 1: Produce no later than April 1, 1996 (a) all workpapei's underlying any
submission that CMA makes on or about March 29, 1996 i this proceeding, ana (b) all
publications, written testimony and transcripts, without limitation as to date, of any witnesses
presenting testimony for CMA on or about March 29, 1996 in this proceeding.

Additional Objections: Part (b) of this request is extremely overbroad and burdensome. To the

extent any of the dccuments requested may be relevant, the burden of producing all of the

documents outweighs the benefit of the discovery of 2ny relevant materials.

Document Request No. 2: Produce all documents relating to benefits or efficiencies that will
result from the UP/SP merger.

Additional . ":ctions: None.




s

Document Request No_3: Produce all documeits relating to potential traffic impacts of the
UP/SP merger.

Additional Objections: None.

Documert Request No. 4: Produce all documents relating to competitive impacts of the UP/SP
merger, including but not limited to effects on (a) market shares, (b) source or destination
competit.on, (c) transloading options, or .d) build-in options.

Additionz] Objections: None.

Document Request No. 5: Produce a\' document: relating to .he BN/Santa Fe Settlement
Agreement.

Additional Objections: None.

Document Request No. 6: Produce all documents relating to the IC Settlement Agreement.

Additional Objections: None.

Document Request No. 7: Produce all documents relating to the Utah Railway Settlement
Agreement.

Additional Objections: None.

Document Request No, 8: Produce ali documents relating to conditions that might be imposed
on approval of the UP/SP merger.

Additional Objections: None.

Document Request No. 9: Produce all studies, reports or analyses relating to actua! or potential
competition between UP and SP.




Additional Objections: None.

Document Pequest No. 1(): Produce all studies, reports or analyses relating to competition
between single-line and interline rail transportation.

Additional Objections: NNone.

Document Request No, 11: Produce all studies, reports or analyses relating to the benefits of any
prior rail merger or rail mergers generally.

Additional Objections: This request is vague, overbioad and burdensome. To the extent an ’ of
th~ uocuments requested may be relevart, the burden of producing all of the documents

outweighs the benefit of the discovery of any relevant materials.

Document Request No. 12: Produce all studies, reports or analyses relating to the financial
position or prospects of SP.

Additional Objections: None.

Document Request No. 13: Produce all communications with other parties to this proceeding
relating to the UP/SP merger or the BN/Santa Fe Settlement Agreement, and all documents
relating to such communications. This request excludes documents already <erved on
Applicants.

Additional Objections: Nore.

Document Request No. 14: Produce all presentations, solicitation packages, form verified
statements, or other materials used to seek support from shippers, public officials, railroads or

others for the position of CMA or any other party in this proceeding.
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Additional Objections: The request is unduly burdensome to the extent it .equests CMA to
produce materials that may have been circulated by other parties seeking support for their
positions. Applicants were free to seek such materials from the parties that may have circulated

them.

Document Request No, 15: Produce all presentations, letters, memoranda, white papers, or other
documents sent or given to DOJ, DOT, any state-Governor's, At'.crney General's or Public
Utilities Commission's (or similar ager.~y's) office, any Mexican government official, any other
government oficial, any security analyst, any bond rating agency, any consultant, any financial
advisor or anzlyst, any investment banker, any chamber of commerce or any sninper or trade
orgaiization relating to the UP/SP merger.

Additional Objections: The interrogatory aves not request relevant information and is not
reasonably calculated to lead to the discovery of admissible evidence. In additicn, the request
seeks to and/or would have the effect of, chilling the exercise of CMA's First Amendment right

to petition and engage in dialog with government agencies or officials.

Document Request No. 16: Produce all notes of, or memo:-anda relating to, any meetings with
DOJ, DOT, any state Governor's, Attorney General's or Public Utilities Commission's (oi similar
agency's) office, any Mexican government official, any other government official, any security
analyst, any bond rating agency, any consultant, any financial advisor or analyst, any investment
banker, any chamber of commerce, or any shipper or trade organization relating to the UP/SP
merger.

Additional Objections: The interrogatory does not request relevant information and is not
reasonably calculated to lead to the discovery of admissible evidence. In addition, the request
seeks to and/o. would have the effect of, chilling the exercise of CMA's First Amendment right

to petition and engage in dialog with government agencies or officials.
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Document Request No. 17: Producc.all dpcuments relating to shipper surveys or interviews
concerning (a) the UP/SP merger or any possible conditions to approval of the merger, or (b) the
quality of service or competitiveness of any railroad.

Additional Objections: None.

Dcurient Request No, 18: Produce all documents relating to the price to be paid for, or the
v lue of, any UP or SP lines that might be sold as a condition to approval of, or otherwise in
coniection with, the UP/SP merger.

Additional Objections: None.

Document Request No, [9: Produce all documents relating to trackage rights compensation for
any of the BN/Santa Fe Settlement Agreement-Lines or any other line of UP or SP that might be

uze subject of a p-oposed trackage rights condition i. this proceeding.

Additional Objections: None.

Document Request No. 20: Produce all documents relating to actual or estimated

maintenance-and-operating costs, taxes and return-to-capital costs with respect to any of the
BN/Santa Fe Settlement Agreement Lines or any other line of UP or SP that might be the subject
of a proposed trackage rights condition in this proceeding.

Additional Objections: None.

Document Request No. 21: Produce all documents relating to any agreement or understanding
that CMA has with any other party to this proceeding regarding positions or actions to be taken

in this proceeding. Documents relating to routine procedural agreements, such as agreements
concerning the order of questioning at depositions or the avoidance of duplicative discovery,
ueed not be produced.

Additional Objections: The request does not request relevant documents and is not

reasonably calculated to lead to the discovery of admissible evidence.
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Document Request No, 22: Produce all presentations to, and minutes of, the board of directors
(or other governing body) of CMA relating to the UP/SP merger or conditions to be sought by
any party in this proceeding.

Additional Objections: The request does not request relevant documents and is no’

reasonably calculated to lead to the d'scovery of admissibl.* evidence.

Document Request No. 23: Produce all studies, reports or analyses relating to collusion among
corpeting railroads or the risk thereof.

Additional Objections: The request is nonsensical to the extent it suggests that ratiroads that

collu= are "competing railroads."

Document Request No. 24: Produce all studie«. reports or analyses relating to the terms for or
effectiveness of trackage rights.

Additional Objections: The request is vague and unclear regarding the meaning of

"effectiveness."

Document Request No. 25: Produce all studies, reports, analyses, or surveys or other data
compilations in the possession of CMA or any of i:s members relating to (a) the use of water

transportation by Gulf Coast chemicals producers, (b) the use of iruck transportation by Gulf
Coast chemicals producers, (c) source or destination competitios for chemicals produced on the
Gulf Coast, (d) the rates of return realized by Guif Coast chemicals producers on their Gulf Coast
chemicals business or their business generally, (e) shipment volumes (in the aggregate and by
mode), by chemical and plant, from Gulf Coast chemicals plants, and (f) present production
capacity and future expansion plans, by chemical and plant, of Gulf Coast chemicals plants.

Additional Objections: Part (d) of the request does not request relevant documents and is not

reasonably calculated to lead to the discovery of admissible evidence.
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IX&ummJ&eguc 4 No. 26: Produce ail studies, reports or analyses relating to (a) iransport
pricing or competition for chemicals or petrochemicals (i.e., any STCC 28 or STCC 29
commodity, or such commodities generally), (b* the handling of such commodities by railroads,
(c) the handling of such commodities by other modes, (d) storage-in-transit of such commodities,
or () source or destination competition, shiftiny of producticn or shipments among facilities,
modal alternatives or shipper leverage as constraints on rail rates or service for such
commodities.

Additional Cbjections: None.

Document Re .uest No, 27: Produce all documents relating io (a) the extent to-which any
particular 7-cigit STCC Code within the STCC 28 or STCC 29 range includes different

comm: ‘\.tie, that are not substitutable in use, and (b) the extent to which manufacturers can shift
existing production capacity between, or use the same facilities to produce, such commodities
(e.g., high-density and linear low-density polyethylene’.

Additional Objections: None.

Document Request No. 28: Produce all studies, reports, analyses, compilations, calculations or
evaluations of market or competitive impacts of the UP/SP merger or the BN/Santa Fe
Settlement, or of trackage rights compensation under the BN/Santa Fe Settlen.ent, prepared by
L.E. Peabody & Associates, and all workpapers or other documents relating thereto.

Additional Objections: CMA objects to the extent this request seeks to have CMA produce |

studies, reports, etc. prepared by L.E. Peabody & Associates for parties other than CMA..

ctfully submitted,

Scott N. Stone

Patton Boggs, L.L.P.
2550 M Street, N.W.
Washington, DC 20037
(202) 457-6335

Nutside counsel for Chemical
Manufacturers Association




Thomas E. Schick

Chemical Manufacturers Association
Commonwealth Tower

1300 Wilson Boulevard

Arlington, VA 22209

(703) 741-5172

Inside counsei for Chemical
Manufacturers Association




I hereby certify that copies of Chemical Manufacturers Association's Objections to
A%licl:nts' Interrogatories and Requests for the Production of Documents have veen served this

y of March, 1996, by fax to counsel for Applicants and by first-class mail, postage
prepaid on all persons on the Restricted Service Listia\Finance 0. 32760.

TARN
Scott N. Stone

Patton Boggs, L.L.P.
2550 M Street, N.W.
Washington, DC 20037
(202) 457-6335
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.. LAW OFFICES
McFARLAND & HERMAN
20 NORT I WACKER DRIV - $UTT: 1330
CHICAGO, ILLINOIS 60606-2902

TELEPHONE (312) 236-0204
FAX (312) 201-9695

THOMAS F. McFARLAND, JR. : STEPHLN C. HERMAN

March 5, 1996
By UPS Quernight Mail

Vernon A. Williams, Secretary

Surface Transportation Board

U.S. Department of Transporta‘ion, Rm. 1324
12th & Constitution Avenue, NW
Washington, DC 20423

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. -- Control and
Merger -~ Southern Pacific Rail Corporation, et al.
and
the following related abandonment cases:

(1) Docket No. AB-3 (Sub-No. 130) & Docket No. AB-8 (Sub-No. 38) - Towner
to NA Junction, CO;

(2) Docket No. AB-3 (Sub-No. 131) & Docket No. AB-8 (Si.b-No. 37) - Hope
to Bridgeport, KS;

Dear Mr. Williams:

Enclosed please find an original and 20 copies of Objection To Request For Discovery, for
filing with the Board in the above referenced matters.

Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter and
return in the self-addressed stamped envelope.

Ver truly yours,

4 @\ Ml anl M\-cck

Thomis F. McFarland, Jr.
Attorney for Mountain-Plains
Cornmunities & Shippers Coalition

Restricted Service List




BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION , ET
AL. -- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL
CORPORATIOWN, ET AL.

MISSOURI PACIFIC RAILROAD
COMPANY -- ABANDONMENT --
TOWNER-NA JUNCTION LINE IN
KIOWA, CROWLEY AND PUEBLO
COUNTIES, CO

MISSOURI PACIFIC RAILROAD
COMPANY -- ABANDONMENT --
HOPE-BRIDGEPORT LINE IN
DICKINSON AND SALINE COUNTIES,
KS

Nt Nt Nt o N Nt Nt Nt et Nt et “wt “wt '

FINANCE DOCKE
NO. 32760

DOCKET NO. AB-3
(SUB-NO. 130)¥

DOCKET NO. AB-3
(SUB-NO. 131)?

OBJECTION TO REQUESTS FOR DISCOVERY

MOUNTAIN-PLAINS COMMUNITIES &
SHIPPERS COALITION

JUNIOR STRECKER, Chairman

123 North Main Street

Hoisington, KS 67544

Lrotestants

Date Filed: March 6, 1996

THOMAS F. McFARILAND, JR.
McFARLAND & HERMAN

20 North Wacker Drive, Suite 1330
Chicago, IL 60606-2902

(312) 236-02(14

Auorney for Protesiants

v includes Docket No. AB-8 (Sub-No. 38), 7The Denver and Rio Grande Western

Railroad Company -- Discontinuance of Trackage Rights -~ Towner-NA Junction Line in Kiowa,

Crowley and Pueblo Counties, CO

4 includes Docket No. AB-8 (Sub-No. 37), The Denver Rio Grande Western

Railroad Company -- Discontinuance of Trackage Rights -- Hope-Bridgeport Line in Dickinson
and Saline Counties, KS




. BEFORE THE
SURFACE TRANSPORTATION BOARD
UNITED ST . "ES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORPORATION , ET

AL. -- CONTROL AND MERGER -- FINANCE DOCKET
SOUTHERN PACIFIC RAIL NO. 32760
CORPORATION, ET AL.

MISSOURI PACIFIC RAILROAD

COMPANY -- ABANDONMENT -- DOCKET NO. AB-3
TOWNER-NA JUNCTION LINE IN (SUB-NO. 130)
KIOWA, CROWLEY AND PUEBLO

COUNTIES, CO

MISSOURI PACIFIC RAILROAD

COMPANY -- ABANDONMENT -- DOCKE": NO. AD-5
HOPE-BRIDGEPORT LINE IN (SUB-NO. 131)
DICKINSON AND SALINE COUNTIES,

KS

OBJECTION TO REQUESTS FOR DISCOVERY

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALITION (the Coalition)
hereby objects to the requests for discovery (interrogatories and production of do::uments) which
were submitted by the Merger Applicants (Document No. UP-SP 123) and which were received

on February 27, 1996.

The Coalitic:. consists oz shippers and communities located on the Missouri Pacific rail

line between Herington, KS and Pueblo, CO. The Coalition includes shippers and communities

located on segments of that line that are proposed for abandonment, i.e., Towner to NA Junction,
CO and Hope to Bridgeport, KS. Shipper and community members of the Coalition who are not
located on  ~se segments rely on those segments for efficient rail transportation to and from

points at wha... they are located. Those shippers and communities fear that if the Towaner-NA




Junction and ilope-Bridgeoort segments are abandoned, the rail lines on which they are located
also will eventually be abandoned. The primary position of the Coalition is in opposition to the
proposed Towner-NA Junction and Hope-Bridgeport abandonments. The Coalition will be
seeking a condition to any approval of the proposed me:ger that would require divestiture of the
Herington-Pueblo line (and other lines) to a cail carrier that would own and operate that line (and
other lines) in competition with the merged carrier. The Coalition will take the position that in the
absence of such independent ownersiip and operation, oublic cornvenience and necessity does not
permit abandonment of the Towner-NA Junction and Hope-Bridgeport segments of the
Herington-Pueblo line. Thus, the Coalitior: is a shipper-public opponent of abandonment.

Shipper opponents of abandonment need not respond to discovery requests made by an
applicant(s) for abandonment. See /llinois Central Railroad Company -- Abandonment — in
Jackson, Hinds County, MS, Docket No. AB-43 (Sub-No. 162) (ICC, served September 1,
1995). A copy of ti at decision is attached to this object.on for read reference. In that case, the
ICC denied an abandonment applicant's motion to compel answers to the applicant's

interrogatories. That decision was based on the fact that the applicant, rather than shipper

opponents, has the burden of z:vof that public convenience and necessity require or permit

abandonment, viz., at page 1:

... In an abandonment proceeding, the applicant bears the burden of
proving that the present or future public convenience and necessity require or
permit the abandonment. 49 U.S.C. 10904(d)(1). The applicant should have in its
possession all the information it needs to meet that burden. We will deny
applicant's motion to compel (footnote omitted). To the extent that transportation
alternatives available to shippers are placed in issue by the applicant, shippers will
have the opportunity to offer their own eviience or information to refute IC's
assertions. Rather than requiring shippers to make available specific requested
information, it can be left to shippers to present whatever information they believe

32




they need to supyort their asse tions. Applicant then ~+ay refute or rebut such
assertions and information in its reply statement.

The ICC also has denied efforts to enforce d'scovery against shipper opponents of i 2il

abandonment because such discovery discourages public participation and is contrary to the goal
of making the abandonmen. process accessible and straightforward. Chicago and North Western
Transportation Company -- Abandon:ient -- between Palmer and Laurens in Pocahontas
County, IA, Docket No. AB-1 (Sub-No. 212) (ICC served May 16, 1991, reconsideration denied
served August 2, 1991); and Missouri Pacific Railroad Company -- Abandonment -- in Woodson
County, KS (Piqua Industrial Lead), Docket No. AB-3 {Sub-No. 112) (ICC served February 16,
1994)

Consistently with the reasoning supporting those decisions, the Coalition objects to
Applicants' discovery requests, and will no. provide answers to the interrogatories or provide the
documentation requested unless ordered to do so. However, that does not mean that the
Coalition refuses to furnish relevant information and documentation in support of evidence that
they will file on March 29, 1996. The Coalition undertak=s to furnish workpapers and source
documents underlying evidence that they will file un that date Under the law referred to above,
that is all to which applicants are entitled.

WHEREFORE, the Coalition objects to the discovery requests proffered by Applicants.

Respectfully subimitted,

{wa/_) E. |V\(CW\/LM~‘5\J~ :

MOUNTAIN-PLAINS COMMUNITIES & THOMAS F. McFARLAND, JR.

SHIPPERS COALITION McFARLAND & HERMAN
JUNIOR STRECKER, Chairman 20 North Wacker Drive, Suite 1330
123 North Main Street Chic: go, IL 60606-2902
Hoisington, KS 67544 (312) 236-0204

Protestants dttorney for Prolestants

Date Filed: March 6, 1996
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INTERSTATE COMMERCE COMMISSION

DECISION

Docket No. AB-43 (Sub=-No. 162)

ILLINOIS CENTRAL RAILROAD COMPANY -~ABANDONMENT ==
IN JACKSON, HINDS COUNTY, MS

Decided: September 1, 199¢

By application filed June 9, 1995, Illinois Central Railrcad
Company (IC or applicant) seeks authority under 49 U.S.C. 10903
to abandon a line of railroad from milepost LN-0.20 to milepost
LN-6.00, a distance of 5.8 miles of main track, together with
2.14 miles of side track, totalling 7.94 trackmiles, in Jackson,
Hinds County, MS. Based on protests and comnents received, the
Commission instituted an investigation inio the projosed
abandonment under 49 U.S.C. 10904 and established a procedural
schedule by Director Order se-ved July 24, 1995.

on August 11, 1995, IC filed a motion to compel answurs to
interrogatories from BWI of Jackson, Frierson Building 5Supply
Co., Jackson Oil Mill, Puckett Machinery Co., and Sheppard
Building Supply Co. (shippers). The interrogatories attempt to
ascertain information regarding shippers'’ rail and truck
shipments and the availability of ‘ransportation alternatives.
shippers replied in opposition on August 25, 1995. In an
abandonment proceeding, the applicant bears the burden of proving
that the present or future public convenience and necessity
require or permit the abandonment. 49 U.S.C. 10904(d) (1). The
applicant should have in its possession all th. information it
needs to meet that burden. We will deny applicant's motion to
compel.' To the extent that transportation alternatives
available to shippers are placed in issue by the applicant,
shippers will have the opportunity to offer their own evidence or
information to refute IC's assertions. Rather than requiring
shippers to make available specific requested information, it can
be left to shippers to present whatever information they believe
they need to support their assertions. Applicant then may refute
or rebut such assertions and information in its reply statement.

on August 29, 1995, City of Jackson filed a motion to compel
IC to produce documents. City of Jackson seeks documents
regarding the title and merchantability of IC's right-of-vay, and
maintenance and rehabilitation costs for the line. Similarly, ve
will deny City oi Jackson's motion to compel. To the extent that
these matters are in issue, applicant has the burden of proving
them. Thus, applicant should be o~rmitted to support
merchantability of title or not, recognizing that asserted
merchantability of title will have to be supported.

The parties are advised that issues they raise, and their
claims and allegations, must be supported by testimony and
documentation in the course o~ modified procedure. Commission
rules require parties in abandonment proceedings to support and

! Tha Commission looks with disfavor upon an applicant's
serving interrogatories on a shipper in an avtempt to develop its
case or discourage participation. Such action is contrary to the
commission's goal of making the abandonment process accessible

nd straightforwarc. gChicado 3 W
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% Docket No. AB-43 (Sub-No. 162)

substantiate fully all revenue forecasts, costs, and asset
values. Ses Abandonment Requlations--Costing, S 1.c.C.2d 123,
133 (1988). Inm balancing -the -parties’ competing interests. the
Commission will considez carefully both the parties’ 2ssertions
and the nature and strength of their evidence in deteisining the
weight to be accorded to ea<h. .

on August 28, 1995, a joint request for extension of time
wvas filed by protestants BWI of Jackson, Frierson Building supply
Co., Jackson 0il Mill, Puckett Machinery Co., Shejppard Building
Supply Co., and City of Jackson, MS. Protestants vequest an
alditional 10 days in which to file their statements, i.es., from
Suptesber S5, 1995, to September 15, 1995. IC replied in
ojporition on August 31, 1995. Protestants:’' request will be
giarced in part. The commission must complets its investigation
by October 22, 1995, and render its decision by November 21,
1995. See 49 U.S.C. 10904(c). To provide the parties wvith
additional time to reviev and analyze the evidence while allowing
adequate time to complete our investigation, we will extend the
asrocedural schedule by 6 days: protestants’ stateaen’.) will be
aue on September 11, 1995, and applicant's reply stat ment will
be due on September 26, 199S.

This action will not significantly affect either the quality
of the human environment or the conservation of energy resources.

It is ordered:

1. Applicant's motion to compel answers to interrogatories
is denied.

2. City of Jackson's motion to compel production of
documents is denied.

3. Protestants' joint request tor extension of time is
granted in part. Protestants' statements are now due on
September 11, 1995. Applicant's reply statement is now due on
September 26, 199%.

4. This decision is effective on its service date.

By the Ccmmission, Vsrron A. Williams, Secretary.

Verno. A. Williams
(SEAL) Sev.etary




CERTIFICATF OF SERVICE

I hereby certify that on March 5, i996, I served the foregoing document, Objection To
Requests For Discovery, by U.P.S. overnight mail 0.~

Administrative Law Judge Jercme Nelson
Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washington, DC 20426

P21l A, Cunningham

Rich.rd B. Herzog

James M. Guinivan

Harkins Cunningham

300 Nineteenth Street, N.W.
Washington, DC 20036

Arvid E. Roach, I1

J. Michael Hemmer

Michael L. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.0O. Box 7566

Washington, DC 20044-7566

Cannon. Y. Harvey

Louis P. Warchot

Carol A. Harris

Southe a Pacific Transportation Co.
One Ma. ket Plaza

San Francisco, CA 94105

James V. Dolan

Paul A. Conley, Jr.

Louise A. Rinn

vaw Department

Union Pacific Railroad Company
Missouri Pacific Railroad Comoany
1416 Dodge Street

Omaha, NE 68179

Carl W. Von Bernuth
Richard J. Ressler

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, PA 18018

and on all other parties on the restricted discovery service list by first-class, U.S. mail, postage

prepaid.

THOMAS F. McFARLAND, JR.
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“'cem No. i LAW OFFICES
McFARLAND & HERMAN
Page Count B NORTH WACKER DRIV - SUITT 1330

B 34 CHICAGO, ILLINOIS 60606-2902
TELEPHONE (312) 236-0204
FAX (312) 2019695

THOMAS F. McFARLAND, JR. 311 PHEN C. HERMAXN

March 5, 1996

By UPS Qvernight Mail

Vernon A. Williams, Secretary

Surface Transportation Boar4

U.S. Department of Transp«rtation, Rm. 1324
12th & Constitution Avenue, NW
Washington, DC 20423

Re:  Docket No. AB-33 (Sub-No. 96), Union Pacific Railroaa Company -

Abandonment -- Barr-Girard Line in Menard, Sangamon and Macoupin
Counties, IL

and

Finance Docket No. 32760, Union Pacific Corporation, et al. — Control and
Merger -- Southern Pacific Rail Corporation, el al.

Dear Mr. Williams:

Enclosed please find an original and 20 copies of Objection To Reqest For Discovery, for
filing with the Board in the above referenced matters.

Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter and
return i1 the self-addres<ed stamped envelope.

Very truly yours,

| cdv‘ N L‘/v \l wv\/{,’\

Thomas F. McFariand, Jr.

Attorney for Springfield Plastics, Inc. and
Brandt Consolidated, lnc.

:ﬂlﬂf_':m

art of
uhlic Razor
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Restricted Service List




ORIGINAL

_ BEFORE THE
SURFACE TRANSPORTATION BOARD

L’@an STATES DEPARTMENT OF TRANSPORTATION

|

UNION PACIFIC CORPORATION, ET
AL. -- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL
CORPORAT.ON, ET AL.

FINANCE DOCKET
NO. 32760

UNION PACIFIC RAILROAD
COMPANY -- ABANDONMENT --
BARR-GIRARD LINE IN MENARD,
SANGAMON AND MACOUPIN
COUNTIES, IL

DOCKET NO. AB-33
(SUB-NO. 96)

)
)
)
)
)
)
)
)
)
)

OBJECTION TO REQUESTS FOR DISCOVERY

SPRINGFIELD PLASTICS, IV,
RR 1, Box 171
Auburn, IL 62615

BRANDT CONSQLIDATED, INC.
RR.1
Curran, IL 62670

Lrotestants

THOMAS F. McFARLAND, JR.
McFARLAND & HERMAN

20 North Wacker Drive, Suite 1330
Chicago, IL 60606-2902

(312) 236-C204

Autorney for Protestants

Date Filed: March 6, 1996




_ BEFORE THE
STRFACE TRANSPORTATION BOARD
UNITED S, ATES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORPORATION , ET

AL. -- CONTROL AND MERGER -- FINANCE DOCKET
SOUTHERN PACIFIC RAIL NQ. 32760
CORPORATION, ET AL.

UNION PACIFIC RAILROAD

COMPANY -- ABANDONMENT -- DOCKET NO. AB-33
BARR-GIRARD LINE IN MENARD, (SUB-NO. 96)
SANGAMON AND MACOUPIN

COUNTIFS, IL

OBJECTION TO REQUESTS FOR DISCVERY

SPRINGFIELD PLASTICS, INC. (SPI) and RBRANDT CONSOLIDATED, INC. (BCI)
hereby object to the requests for discovery (interrogatories and production of documents) which
were submitted by the Merger Applicants (Document No. UP-SP 127) and which were receivec
on February 27, 1996.

SPI and BRI are shippers located at Compro, IL, a ovint va the Barr-Givard rail line that is
proposed for abandonment. The primary position of SPI and BRI is in opposition to that
proposed abandonment. SPI and BRI are opposed to the pr.posed merger only because the
merger would rosu't in abandonment of the Barr-Girard rail line. Except for the proposed
abandonment that would be spawned by the merger, SPI and BRI would not have appeared and
taken a position on the proposed merger. Thus, SPI and BRI are shipper opponents of
abandonment.

&  per opponents of abandonment need not respond to discovery requests made by an

applicant(s) for abandonment. See lllinois Central Railroad Company ~- Abandonment — in




Jackson, Hinds County, MS, Docket No. AB-43 (Sub-No. 162) (ICC, served September 1,
1995). A copy of that decision is attached to this objection for ready reference In that case, the
ICC denied an abandonment applicant’s motion to compel answers to the applicant's
interrogatories. That decision was based on the fact th.t the applicant, rather than shipper
opponents, has the burden of proof that public convenience and necessity require or permit
abandonment, viz., at p \ge 1:

... In an abandonn.2nt proceeding, the applicant bears the burden of
proving that the present or future public convenience and necessity require or
permit the abandonment. 49 U'.S.C. 10904(c){!). The applicant should have in its
possession all the information it needs to m=et that burden. We will deny
applicant's motion to compel (foc*note omitted). o the extent that transportation
alternatives a- ailable to shippers are placed in issue by the applicant, shippers will
have the opyortunity to offer their own evidence or information to refute IC's
assertions. Rather than requiring shippers to make available specific requested
information, it can be left to shippers to present whatever information they believe
they need to support their assertions. Applicant then may refute or rebut such
assertions and information in its reply statement.

The ICC a'50 has denied efforts to enfurce disc.overy again-t shippe: opponents of rail

abandonment because such discovery discourages public participation and is contrary to the goal

of making the abandonment process accessible and straightforward. Chicago and North Western

Transportation Company -- A*andonment -- between Palmer and Laurens in Pocahontas
County, IA, Docket No. AB-1 (Sub-No. 212) (ICC served May 16, 199!, reconsideration denied
served August 2, 1991); and Missouri Pacific Railroad Company -- Abandonment — in Woodson
County, KS (Piqua Industrial Lead), Docket No. AB-3 (Sub-No. 112) (ICC served February 16,
1994).

Consistently with the reasoning supportin 3 those decisions, SPI and BCI object to

Applicants' discovery requests, and will not provide answers to the interrogatories or provide the

2.
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. ; Docket No. AB-43 (Sub-No. 162)

-

substantiate fully a'l revenue forecasts, costs, and asset

values. See AR pg, S I.C.C.24 123,
133 (1988). In balancing . :he.parties' compet.ng interests, the
Commission will consider cirefully both the parties' assertions
and the nmature and stren <n of their evidence in determining the
veight to be accorded to each. .

an August 23, 1995, a joint requust for extension of time
was fiied by protsstants BWI of Jackson, Frierson Building Supply
Co., Jackson Oil Mill, Puckett Machinery Co., Sheppard Building
supply Co., and City of Jackson, MS. Protestants request an
additional 10 days in vhich to file their et2tements, i.es., from
September S5, 199%, to September 15, 199%. IC replied in
opposition on August 31, 1995. Protestants' regquest will be
granted in part. The Comrission must complete its investigation
by uctober 22, 1995, and render its decision by November 21,
1995. See 49 U.S.C. 10904(3). To provide the parties with
additionsl time to reviev and analyze the evidence while allowing
adequate tine to complete our investigatio. we will extend the
procedural schedule by § days: protestants’ statements will be
due on September 11, 1995, and applicant's reply statement will

be due on September 26, 1995.

This action will not significantly >ffect either the quality
of the human environment or the conservation cf energy resources.

It is crdered:

1. Applicant's motion to compel answvers to interrogatories
is denied.

2. City of Jackson's motion to compel production of
documents is denied.

3. Protestants' joint request for extension ot time is
granted in part. Protestants' statements are now due on
September 11, 1995. Applicant's reply statement is now due cn

September 26, 1995.
4. This decision is effective on its service date.

By the Commission, Vernmon A. willians, Secretary.

Ver:on A. Willias
(SEAL) Secretary




CERTIFICATE OF SERVICE

I hereby certify that on March 5, 1996, I served the foregoing document, Objection To
Requests For Discovery, by U.P.S. overnigh* mail on:

¢ dministrative Law Judge Jerome Nelson
Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washington, DC 20426

Paul A. Curningham

Richard B. Herzog

James M. Guinivan

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, DC 20036

Arvid E. Roach, II

J. Michael Hemmer

Michael L. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044-7566

Cannon Y. Harvey

Louis P. Warchot

Carol A. Harris

Southern Pacific Transportation Co.
One Market Plaza

San Francisco, CA 94105

James V. Dolan

Paul A. Conley, Jr.

Louise A. Rinn

Law Department

Union Pacific Raiiroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Carl W. Von Bernuth
Richard J. Ressler

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, PA 18018

and on all other parties on the restricted discovery service list by first-class, U.S. mail, postage

prepaid.

/ﬁ,w‘w‘w . ‘/V‘LCML“M—\& L

THOMAS ©. McFARLAND, JR. <
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THHOMAS F. McFARLAND, JR. STEPHEN C. 1ERAMA N

March 5, 1996
By U.L.S. Overnight Mail

Vernon A. Williams, Secretary

Surface Transportation Board

U.S. Department of Transportation, Rm. 1324
12th & Constitution Avenue, NW
Washington, DC 20423

Re:  Finance Docket No. 32760, Union acific Corporation, et al. - Control
and Merger -- Soulherll "aciﬁc Raul Corporation, et al.

Docket No. AB-33 (Sub-No. 98X), Union Pacific Railroad Compariy --
Abandonment -- Edwardsviile-Madison Line in Madison County, 1L
Dear Mr. Williams:

Enclosed piease find an original and 20 copies of Objection To Request For Discovery, for
filing with the Board in the above referenced matters.

Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter aad
return in the self-addressed stamped envelope.

Very truly yours,
-1 v | L‘( ‘\é\. \,l,bxx\.r((

Thomas F. McFarland, Jr.
Attorney for lllinois Transit Assembly Cerp.

TMCcF kl:525

cc: Restricted Service List




ORIGINAL

_ BEFORE THE
SURFACE TRANSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORPORATION , ET

AL -- CONTROL AND MERGER -- FINANCE DOCKET
SOUTHERN PACIFIC RAIL NO. 32760
CORPORATION, ET AL.

UNION PACIFIC RAILROAD

COMPANY -- ABANDONMENT -- DOCKET NO. AB-33
EDWARDSVILLE-MADISON LINE IN (SUB-NO. 98X)
MADISON COUNTY, IL

OBJECTION TO REQUESTS FOR DISCOVERY

ILLINOIS TRANSIT ASSEMBLY
CORPORATION

214 South Bruivn Street

Edwardsville, IL 62025

Lrotestant

THOMAS F. McFARLAND, JR.
McFARLAND & HERMAN

20 North Wacker Drive, Suite 1330
Chicago, IL 60606-2902

(312) 236-0204

dutorney for Protestant

Date Filed: March 6, 1996




_ BEFORE THE
SURi ACE TRANSPORTATION BOARD
UNITED STATES DEPARTM .NT OF TRANSPORTATION

UNION PACIFIC CORPORATION, ET

AL. -- CONTROL AND MERGER -- FINANCE DOCKET
SOUTHERN PACIFIC RAIL ) NO. 32760
CORPORATION, ET AL.

UNION PACIFIC RAILROAD

COMPANY -- ABANDONMENT -- DOCKET NO. AB-33
EDWARDSVILLE-MADISON LINE IN (SUB-NO. 98X)
MADISON COUNTY, IL

OBJECT'ON TO REQUESTS FOR DISCOVERY

ILLINOIS TRANSIT ASSEMBLY CORPORATION (ITAC) hereby objects to the
requesis for discovery (interrogatories and production of documents) which were submitted by
the Merger Applicants (Document No. UP-SP 116) and which were received on February 27,
1996.

ITAC is a shipper located at Edwardsville, IL, a point on the Madison-Edwardsville rail
line proposed for abandonment. The primary position of ITAC is in oppositicn to that proposed
abandonment. ITAC is opposed to the proposed merger only because the merger would result in
abandonment of the Madison-Edwardsville rail line. Except for that proposed abandonment that
would be spawned by the merger, 1 AC would n<t have appeared and taken a position on the
proposed merger. Thus, ITAC is a shipper opponent of abandonment.

Shipper opponents of abandonment need not respond to discovery requests made by an

applicant(s) for abandonment. See /llinois Central Railroad Company - Abandonment — in

Jackson, Hinds County, MS,  cket No. AB-43 (Sub-No. 162) (ICC, served September 1,




1995). A copy of that decisior 's attached :o this objection for ready reference. In that case, the
ICC denied an abandonment applicant's motion to compel answers to the applicant's
interrogatories. That decision was based on the fact that \he applicant, rather than shipper
opponents, has the burden of proof that public convenience and necessity require or permit
abandonment, viz., at page |-
.. . In an abandonment pre. ceeding, the applicant bears the burden of

proving that the present or future public convenience and necessity require or

permit the abandonment. 49 U.S.C. 10904(d;{1). The applican® should hzve in its

possession all the information it needs to meet that burden. We will deny

applicant's motion to compel (footnote omitted). To the exter. ihat transportation

alternatives available to shippers are placed in issu by the apylicant, shirpers will

have the opportunity to offer their own evidence or ‘nformation to refute IC's

assertions. Rather than requirir 2 shippers to make avaiiable specific requested

information, it can be left to »iuppers to present whatever information they believe

they need to support their assertions. Applicant then may refute or rebut such

assertions and information in its reply statement.

The ICC also has denied efforts to enforce discovery against shipper opponents of rail
abandonment because such discover ; discourages public participation ard is contrar to the goai
of making the abandonment process accessible and straightforward. Chicago and North Western

Transpurtation Company -- Abandonment -- between Palmer and Laurens in Pocahontas

County, IA, Docket No. AB-1 (Sub-No. 212) (1CC served May 16, 1991, reconsideration denied

served August 2, 1991), and Missouri Pacific Railroad Company -- Abandonment - in Woodson

County, KS (Piqua Industrial Lead), Docket No. AB-3 (Sub-No. 112) (ICC served February 16,
1994).

Consistently with the reasoning supporting those decisions, ITAC objects to Applicants'
discovery requests, and wiil not provide answers to the interrogator es or provide the

documentation requesied unless ordered to do so. However, tha: does not mean that ITAC

2-




refuses to furnish relevant information and dozumentation n support of evidence that it will file
on March 29, 1996. ITAC undertakes to furnish workpapers and sourc: documents underlying
evidence that it will file on that daie. Under the law referred to above, that is all to which
applicants are entitled.

WHEREFORE, ITAC objects to the discovery req iests proffered by Applicants.

Respectfully submitted,

ILLINOIS TRANSIN ASSEMBLY
CORPORATION

214 South Brown Street

Edwardsville, IL 62025

Lrotestanit
Thavinin F- "MLCW\:LW\M&j’\ :

THOMAS F. McFARLAND, JR.
McFARLAND & HERMAN

20 North Wacker Dsive, Suite 1330
Chicago, IL 60606-2202

(312) 236-0204

dutorney for Protestant

Date Filed: Maich 6, 1996




INTERSTATE COMMERCE COMMISSION

DECISION
Docket No. AB-43 (Sub-No. 162)

ILLINOIS CENTRAL RAILROAD COMPANY --ABANDONMENT ~-
IN JACKSON, HINDS COUNTY, MS

Decided: September 1, 1995

Ay application filed June 9, 1995, Illinois Central Railroad
Company (1C or applicant) seeks authority under 49 U.S.C. 10903
to abandon a line of rail -oad from milepost LN-0.20 to milepost
LN-6.00, a distance of 5.8 miles of main track, together with
2.14 miles of side track, totalling 7.94 trackmiles, in Jackson,
Hinds County, MS. Based on protests and comnments received, the
Commission instituted an investigation into the proposea
abandonment under 49 U.S.C. 10904 and established a procedural
schedule by Director Order served July 24, 1:95.

On August 11, 199%, IC filed a motion to compel answers to
interrogatories from BWI of Jackson, Frierson Building supply
Co., Jackson Oil Mill, Puckett Machinery Co., and Sheppard
Building Supply Co. (shippers). The interrogatories attempt tc
ascertain information regarding shippers' rail °1d truck
shipments and the availability of transportation alternatives.
Shippers replied in opposition on August 25, 1995. In an
abandonment proceeding, the applicant bears the burden of proving
that the present or future public convenience and necessity
require or permit the abandonment. 49 U.S.C. 10904(d)(1). ~he
applicant should have in its possession all the information it
needs to meet that burden. We will deny applicant's motion to
compel.' To the extent that transportation alternatives
available to shippers are placed in issue by the applicant,
shippers will have the opportunity to offer their own evidence or
information to refute IC's assercions. Rather than requiring
shippers %o make available specific requested information, it can
be left co shippers to present whatever information they believe
they reed to support their assertions. Applican® then may refute
or rebut such assertions and _nformation in its reply statement.

on August 29, 1995, City of Jackson filed a motion to compel
IC to produce documents. City of Jackson seeks docunents
regarding the title and merchantability of IC's right-of-way, and
maintenance and rehabilitation costs ¢tor the line. Similarly, wve
will deny City of Jackson's motion to compel. To the extent that
these matters are in issue, applicant has the burden of proving
them. Thus, applicant should be permittea to s.pport
merchantability of title or not, recognizing that asserted
merchantability of title will have to be supported.

The parties are advised that issues they raise, and their
claims and allegations, must be supported by testimony and
documentation in the course of modified prucedure. Commission
ru’es require parties in abandonment proceedings to support and

! oThe Commission looks with disfavor upon an applicant's
serving interrogatories on a shipper in an attempt to devalop its
case or discourage participation. Such action is contrary to the
commission's goal of making the abandonment process accessible

and straightforward. W

c9nnnnx__AhAnﬂ9nnsns__nss!ssn_2n1nsx_nnﬂ_Lnnxnnn_in_znsnhnnsnl
212) (ICC served May 16,
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County, IA, Docket No. AB-1 (Sub-No.
1991), reconsideration denied, August 2, 1991; see alsQ
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pacific Railroad Company=--Aba ==

(Pigua Industrial Lead), Docket No. AB-3 (Sub-No. 112) (ICC
served Feb. 16, 1994).




% £
Docket No. AB-43 (Sub-No. 162)

substantiate fully all revenue fcrecasts, costs, and asset
value.. Ses Abandonment Regqulations-=Costing, S 1.c.C.2d 123,
133 (1%%,.- In balancing. the. parties’ competing interests, the
Commission will consider carefully both the parties’' assertions
and the jature and strength of their evidence in determining the
weicht to be accorded to each. .

Oon August 28, 1995, a joint request for extension of time
was filed by protestants BWI of Jackson, Frierson Building supply
Co., Jackson Oil Mill, Puckett Machinery Co., Sheppard Building
Supply Co., and City of Jackson, MS. Protestants request an
additional 1t days in which to file their statements, i.s., from
September S, 199!, to September 15, 1995. IC replied in
opposition on Avgust 31, 199%. Protestants’ request will be
granted in part. The Commission must complete its investigation
by October 22, 1995, and render its decision by November 21,

10904 (c). To provide the parties with

viev and analyze the evidencs while allowing
adequate time to complete our investigation, ve will extend the
proccdural chedule by 6 days: protestants’ statenments will be
due on Septaxber 11, 1995, and applicant's reply statement will
be due on September 26, 199S.

This action will not significantly affect either the quality
of the human environment or tha conservation of energy resources.

It is ordered:

1. Applicant's motion to compel answers to interrvogatories
is denied.

2. City of Jackson's motion to compel preduction of
documents is denied.

3. Protestants' joint request for extension of time is
granted in part. Protestants’ statuments are now due on
September 11, 199S. Applicant's reply statement is now due on
September 26, 199S.

4. This decision is effective on its service date.

By the Commission, Vernon A. williaus, Secretary.

Vernon A. Williaac~
(SEAL) Secretary




CERTIFICATE OF SERVICE

I hereby certify that on March 5, 1996, I served the foregoing document, Objection To
Requests For Discovery, by U.P.S. overnight mail on:

Administrative Law Judge Jerome Nelson
Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washingtor, DC 20426

Paul A. Cunningham

Ric iard B. Herzog

James M. Guinivan

Harkins Cunningbam

1300 Nineteenth Street, - W.
Washington, DC 20036

Arvid E. Roach, II

J. Michael Hemmer

Michael L. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, DC 20044-7566

Cannon Y. Harvey

Louis P. Warchot

Carc| A. Harris

Southern Pacific Transportation Co.
One Marke: Plaza

San Fraacisco, CA 94105

James V. Dolan

Paul A. Conley, !-.

Louisc A. Rinn

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Carl W. Von Bernuth
Richard J. Ressler

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Eethlehem, PA 18018

and on all other parties on the restricted discovery service list by first-class, U.S. mail, postage

prepaid.

“Alrraan €. ’ﬂtcwg:

THOMAS F. McFARLAND, JR.
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MAR 0 5 1996 BROWNSVTILLE AND RIO GRANDE INTERNATIONAL'S
| SECOND SET OF INTERROGATORIES AND
pr.rt =t INFORMAL REQUEST FOR PRODUCTION OF DOCUMENTS
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Dt —

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporatica
Southern Pacific Martin Tower

Transportation Company Eighth ar.- Eaton Avenue ;
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000

JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Departmwent
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Compeany
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000

Atto X u rn

Pacific Rail Corporation, ARVID E. RCOACH I1I

Southexrn Pacific Transportation J. MICHAEL HEMMER

Company, St. Louis Southwestern MICHAEL L. ROSENTHAL

Railw ompan PCSL i Covington & Burling

The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.

Western Rai’lroad Company P.O. Box 7566
Washington, D.C. 20044-7566

(202) 662-5388
o : .‘.
AL;QIF a_;QI_H%lQB_B?SAf%Q

Pacific Railroad Company

March 4, 1996




BEFORE THE
SURFACE TRANSPORTATION BOA’D

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C
AND M_SSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ OBJECTIONS TO
BROWNSVILLE AND RIO GRANDE INTERNATIONAL'’S
SECOND SET OF INTERROGATORIES AND

INFORMAL REQUEST FOR PRODUCTION OF DOCUMENTS

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL znd
DRCGW submit the following objections to the Brownsville and
Rio Grande International’s Second Set of Intcrrogutories and
Informal Request for Production of Documents, served February

26, 1996. These objections are made pursuant to paragraph 1

of the Discovery Guidelines applicable to this proceeding,

which provides that objections to discovery requests shall be
made "by means of a written object.on ccitaining a general
statement of the basis for the objection."

Applicants intend to file written responses to the
discovery requests. It is necessary and appropriate at this
stage, however, for Applicants to preserve their right to

assert permissible objections.




GENEPAL OBJECTIONS

The following objections are made with respect to
all of the discovery requests.

& Applicants object to production »f documents
information subject to the attorney-client privil 2ge.

2., Applicantes object to production of documents
information subject to the work product dectrine.

- P Appli~ants object to production of documents
prepared in connection with, or informaticn relating to,
rossible settlement of this or any other picceeding.

4. Applicants object to production of public
documents that are readily available, including but not
limited to documents on public file at the Board or the
Securities and Exchange Commission or clippings from
newspapers or other public media.

5. Applicants object to the prodiction of draft
verified statements and documen:s related thereto. 1In prior
railroad consolidation proceedings, such documents have been
treated by all parties as protected from production.

°. Applicants object to providing information or
docunents that are as readily obtainable by BRGI from its own
files.

y & Applicants object to the extent that the
discovery requests seek highly confidential or sensitive

commercial informatioa (including, inter alia, contracts

~ontaining confidentiality clauses prohibiting disclosure of




their terms) that is of insufficient relevance to warrant
production even 'inder a protective order.

8. Applicants object to the discovery requests to
the extent that they call for the preparation of special
studies not already in existence.

9. Applicants object to the discovery requests as
overbroad and unduly burdensome Lo the extent that they seek
information or documents ‘or periods prior to January 1, 1993.

10. Applicants incorporate by reference their
objections to the defiiniticas and instructions set forth in
BRGI’'s first set of interrogatoriés and informal document

request.

L
ADDITIONAL OBJECTIONS TO SPECIFIC DISCOVERY REQUESTS

In addition to tae Gener.l Objections, Applicants

make the following objections to the discoverr requests.

Inte.rogatory No. 14: "Please provide the following

information concerning SP’s existing operations to and from
the Brownsville area:

(a) total inbound carloads handled by SP into
Brownsville (including traffic delivered to the UP
and interchanged to the Mexican rail system) during
1994 and also for 1995;

total ocutbound carlocads handled by SP out of
Brownsville (including traffic celivered to the SP
by the UP and traffic interchanged from the Mexican
rail system) during 1994 and also for 1995;

with respect to the carload data requested in
interrogatorivs 14 (a) and (b), please identify, by
carload quantitics, the commodities handled by 5~
both into and out of Brownsville in 1994 and also in
2995;




describe the train service SP currently provides to
Biownsville, iuncluding train frequency, train
numbers, and the originating and terminating points
of each train."

Additional Obijections: Apmnlicants object to this
interrogatory as unduly burdensome, and overbroad in that it
includes requests for information that is neither relevant nor
reasonably calculated to lead to the discovery of admis<siklec

evidence.

Interrogatorv No. 15: "By or about April of 1996, BRGI

expects to enjoy e direct connection with the SP as a result
the imminent completion of a track relocation project. (This
relocation project represents a phase of the work to be
undertaken in connection with the 1982 Memorandum of
Understanding.) Please provide the following information
concerning SP’s articipated operational changes in Brownsville
as a result of the new connection between SP and BRGI:

(a) identify the train(s) that will interchange with
BRGI;

(b) with respect to the trains identified in
interrogatory number 15(a), provide the schedules
for such trains, <s well as origin and destination
points; and

please provide detailed information with respect to
any additional operational changes SP plans to
undertake upon completion of abcve-described track
relocation project."
Additional jections: Applicants object to this
interrogatory as unduly burdensome, and overbroad in that it

includes requests for information that is neither relevant nor

reasonably calculated to lead to the discovery of admissibl

evidence.

Interrogatory No. 16: "Please provide the following

information concerning UP’s existing operations to and from
the Brownsville area:




total inbound carloads handled by UP into
Brownsville (including traffic delivered to the
and traffic interchanged with the Mexican rail
system) during 1994 and also for 1995;

total outbound carloads handled by UP out of
Brownsville (including traffic delivered from th
and traffic interchanged from the Mexican rail
system) during 1994 ana also for 1995;

with respect to the carload data requested ir
interrogatories 14 (a) and (b), please identify,
carload guantities, the commodities handled by U
both into and cut of Brcwnsville in 1994 and als
1995;

describe the train service UF currently provides
Brownsville, including train frequency, train
numbers, and the originatin¢ and terminating poi
of each train."

Additional Objections: Applicants cbject to this

interrogatory as unduly burdensome, and overbroad in that
includes requests for information that is neither relevant
reasonably calculated to lead to the discove.y of admissib

evidence.

Interrogatory No. 17: "Have the appllcancs determined tha

the proposed merger will have an impact upon of (gic] the
scope of the projects and goals contained in the 1982
Memorandum of Understanding? If so, please explain with
particularity how the proposed merger will change the prcj
and goals described in the Memorandum of Understanding. I
not, please explain in detail how the proposec merger will
affect the projects and goals described in tha% agreement.

itio i i : Applicants object to this

interrogatory as unduly vague and unduly burdensome.

Interrogatory No. 18: "Do the Applicants contend that the
BNSF should not be made a party to the 1982 Memorandum of
Understanding? If so, please explain the grounds for your
position."

Additional Objections: None.




. "T£ the proposed merger is approved,
the Applicants will pcssess two rail routes to znd Zcom
Brownsville (one via the former SP from Harliuc:n to
Brownsville, and a parallel rcute via the foruwer UP from
Harlingen to Brownsville). With respect to these two lines,
please provide the following infcrmation:

(a) whether the Applicants intend to akandon any rorti
of either of these two lines after the mergey;

(b) whether, following the merger, the current SP line
will be utiliz :d for through train service betweer
Houston and Brownsville;

whether the SP line between Harlingen and
Brownsville will experience a reduction in the
frequency of local service and through train
service, and if so, the extent of such reductions;

indicate over which of the two lines BNSF would
exercise trackage richts (in the event that BNSF
makes such an election)."

Additional Objections: None.

Interrogatory No. 20: "In the event that BNSF should elect
exercise trackage rights between Houston (Algoa) and
Brownsville, what capital improvements would be necessary t«
accommodate BNSF’s train operations over Applicant’s lines?
If r.o improvements are necessary, please explain why."

Additional Object.ong: None.

Interrogatory No. 21: ~Do Applicants intend to promote or
develop intermodal service to and from the Brownsville area
I1f so, please identify and describe all of the studies and
marketing research cond.cted on this topic, and describe ho
such service would be implemented following the merger of t
UP and SP."

Additional Objections: Applicants object to this

interrogatory as unduly burdensome.

Int atory No. : "Have Applicants undertaken any stud
which, in whole or in part, concern the rail service they P
to provide to the various ports they will serve, as a merge
system, along the Gulf of Mexico? If so, please identify &
documentation prepared in connection with such studies,
including any proposed or existing marketing plans or
operating strategies resulting therefrom, and identify the




individual or individuais wno prepared such studies and
related documents."

Additional Oviections: Applicants object to this

interrogatory as unduly vague and unduly burdensome.

Interrogatory No. 23: "BRGI understands that SP currently

possesses certain riahts that enable it to access the Mexican
rail system at Br.wnsville (Matamoros, Mexico). Following
corpletion of the track relocation project described in
interrogatory number 15, above, will SP be able to provide
switching services for BRGI, which would enable BRGI to route
cars for interchange wit> the Mexican rail system at
Brownsville? If SP cannot provide such services for BRGI and
its customers, please explain in detail what would prohibit
such a service arrangement.”

Additional Objections: Applicants object to this

interrogatory as unduly vague and unduly burdensome.

: "In connection with interrogatory
number 23, above, if SP will be abla to provide such switching

services for BRGI and its customers (following completion of
the aforementioned track relocation), will other anticipated
track relocations, pursuant to the 1382 Memorandum of
Understanding, adversely affect SP’s ability to serve as a
connection for BRGI to the Mexican rail system at Brownsville?
If so, please explain the cause and nature of each such
adverse impact which may be occasioned by further projects
undertaken pursuant co the 1982 Memorandum of Understanding."

Additional Objections: Applicants object to this

interrogatory as unduly vague and unduly burdensome.




CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southerr Pacific
Transportation Company

Cne Market Plaza

San Francisco, California

(415) 541-1000

94105

F aUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

March 4, 1996

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Umaha, Nebraska
(402) 271~5000

€8179

M( MI}«»

ARVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covingtoun & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

Corporation, Union Pacific
W ific Rail e

20044-7566




I, Michael L. Rosenthal, certify that, on this 4th
day of March, 1996, I caused a copy of the foregoing document
to be served by hand c¢n Keith G. O’Brien, counsel for the
Brownsville and Rio Grande International Railrocad, at Rea,
Cross & Auchincloss, 1920 N Street, N.W., Suite 420,
Washington, D.C. 20036, and by first-class mail, pcstage
prepaid, or by a more expeditious manner of deliveiry on all
parties appearing on the restricted service list established
pursuant to paragraph 9 of the Discovery Guidelines in Finance
Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

NLZ2 0

Michael L. Rosenthal
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Southern Pacific
Transportation Company
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San Francisco, California
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BEFORY THE

SURFACE TRANSFORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD\bbﬁ,AN¥r
AND MISSOURI PACIFIC RAILROAD COMPANY ,
~- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ RESPONSES TO THE TEAMSTERS’
FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION

-QF DOCUMENTS TO PACIFIC MOTOR TRANSPORT AND APPLICANTS
UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW,

collectively, "Applicants," hereby respond to the discovery
requests served by the International Brotherhood of Teamsters
and directed jointly to Pacific Motor Transport Company and
Applicants.¥
x GENE R NSES

The following general responses are made with
respect to all of the interrogatories and document requests.

3 Applicants have conducted a reasonable search

for documents responsive to the interrogatories and document

& In these responses, Applicants use acroynms as they have
defined cthem in the application. However, subject to General
Objection No. 10 below, fo:- purposes of interpreting the
requests, Applicants will attempt to observe Tex Mex'’s
definitions where they differ from Applicants’ (for example,
Tex Mex's definitions of "UP" and "SP," unlike Applicants’,
include UPC and SPR, respectively).




requests. Except as objéctions are noted herein,? all
responsive documents have been or shortly will be made
available for inspection and copying in Applicants’ document
depository, which is located at the offices of Covington &
Burling in Washington, D.C. Applicent= will be pleased to
assist IBT to locate particular responsive documents to the
extent that the index to the depository does not suffice for
this purpose. Copies of documents will be supplied upon
payment of duplicating costs (including, in the case of
computer tapes, costc for programming, tapes and processing
time) .

- P Production cf documents or informaticii does not
necessarily imply that they are relevent to this proceeding,
>and is not to be construed as waiving any objection stated
herein.

« 5 Certain of the documents to be produced contain
sensitive: shipper-specific and other confidential information.
Applicants are producing these documents subject to the
protective order that has been entered in this proceeding.

4. In line with past practice in cases of this

nature, Applicants have not secured verifications for the

answars to interrogatories herein. Applicants are prepared to

2/ Thus, any response that states that responsive documents
are being produced is subject to the General Objections, so
that, for example, any documents subject to attorney-client
privilege (General Objection No. 1) or the work product
doctrine (Gerieral Cbjection No. 2) are not being produced.




discuss the matter with IBT if this is of concern with respect
to any particular answer.
GENERAL OBJECTIONS

The following objections are m2Zc with respect to
all of the interrogatories and document requests.

. 5 Arplicants object to production of, and are not
produ~ting, documents or information subject to the attorney-
clieat privilege.

2. Applicants object to production of, and are not
producing, documents or information subject to the work
product doctrine.

3 Applicants objec: to prodiuction of, and are not

preducing, documents prepared in connection with, or

information relating to, possible settlement of this or any

other proceeding.

A Applicants object to production of public
documents that are readily available, including but not
limited to documents on public file at the Board or the
Securities and Exchange Commission cx clippings from
newspapers or other public media.

5. Applicants object to the production of, and are
not producing, draft verified statements and deccuments related
thereto. 1In prior railroad consolidation proceedings, such
documents have been treated by all ~arties as protected .from

production.




6. Applicants object to providing information or
documents that are as readily obtainakle by IBT from its own
files.

7» Applicants object to the extent that the
interrogatories and document requests secek highly ccafidential
or sensitive commercial information (including jinter alia,
contracts containing confidentiality clauses prohibiting
disclosure of their terms) thet is of insufficient relevance
to warrant production even under a protective order.

8. Applicants object to the definitions of
"relating to," "related to" and concerning as unduly vague.

9. Applicants object to Instructions Nos. 2, 3, 5,

6, 7, 8 and 10 to the extent that they seek to inpose

requirements that exceed those specified in the applicable
discovery rules and guidelines.

10. Applicants object to Instructions Nos. 2, 3, 5,
6, 7, 8, and 10 as unduly burdensome.

11. Applitants object to the Intz2rrogatories and
document requests to the extent that they call for the
preparation of special studies not already in existence.

12. Applicants object to the .nterrogatories and
document requests as overbriad and unduly burdensome to the
extent that they seek information or documents fc - periads
prior to January 1, 1993.

13. Applicants object to the extent that the

discovery requests purport to be directed to the non-applicant




Pacific Motor Transport Company, or to seek information or
documents from Pacific Motor.

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIOQMS
Interrogatory No. 1

"Tdentify any studies or analyses conducted by PMT
or Applicants concerning whether traffic now carried over the
road by PMI will be diverted to intermodal rail as a result of
the merger of UP and SP. Identify any documents that relate
to such studies or analyses."

Response

Applicants object to this interrogatory as unduly

burdensome. Without waiving this objection, and subject to
the Gen:ral Objecticne stated above, Applicants respond as
follows:

See the verified statements of Don P. Ainsworth and
Paul O. Roberts in Volume 1 of the “'plication.
Interrogatory No. 2

"Identify any studies or analyses conducted by PMT
or Applicants concerning possible changes in the number of
over the road drivers employed by PMT as a result of thre

merger of UP and SP. Identify any documents that relat.e to
such studies or analyses."

Response

Applicants object to this !nterrogatory as unduly
burdensome. Without waiving this objectisn, and subject to
the General Objections stated above, Applicants respond as

follows:




Applicants have not ident.lied any such studies or
analyses
Interrogatory No. 3

"Identify the factors that PMT conc<.iders in
determining whether to transport cargoes by intermodal rail as
opposed to over the road truck. Describe 10w such factors are
applied to determine by which mode a particular shipment or a
class of shi) nents will be transported. Identify any
documents re.ating to the application of such factors to the

decision to transport cargoes by intermodal rail as opposed to
over the road truck."

Response
Applicants object to this interrogatory as unduly
vague and unduly burdensome, and overbroad in that it includes
requests for information that is neither relevant nor
. reasonably calculated to lead to the discovery of admissible
evidence. Without waivirg this objection, and subject to the
General Objections stated above, Applicants respond as
follows:
This interrogatory is not applicable to Applicants.
or
"ldentify all changes in PMT'’s operational

procedures and organization that will result from the UP/SP
merger."”

Response
Applicants object to this interrogatory in cuat it

includes requests for information that is neither relevant nor

reasonably calculated to lead to the discovery of admie;ible

evidence. Without waiving this objection, and subject to the




"Identify all communications between SP or UP
personnel and representatives of PMT concerning the increzsed
use of intermodal rail service following approval of the UP,/SP
merger. Identify all documents relating to those
communications."

Response

Applicants object to this interrogatory as unduly
burdensome, and in that it includes requests for information
that is neither relevant nor reasonably calculated to lead to
the discovery of admissible evidence. Without waiving this
objection, and subject to the General Objections stated above,
Applicants respond as follows:

Applicants have not identified any such

communications.

’Documeng Request No. 1

"Produce all documents identified in response to
Interrogatory No. 1."

-

Response

See Response to Interrogatory No. 1.

Document Regcguest No. 2

"froduce all documents identified in response to

Interrogatory No. 2."
Response
See Response to Interrogatory No. 2.

Docume Requ N

"Produce all documents identified in Interrogatory
. 3.7

See Response to Interrogatory N-.. 3.




Ceneral Objections stated above, Applicants respond as
f.llows:

Applicants have not identified any such changes.
Interrogatory No. S

"Does PMT intend to discontinue operations at any

existing terminal if the merger of UP and SP is approved? If
so, identify each such terminal."

Response

Applicants object to this interrogatory in that it
includes requests for information that is neither relevant nor
reasonably calculated to lead to the discovery of admissible
evidence. Without waiving this objection, ard subject to the
General Objections stated above, Applicants respond as
follows:

This interrogatory is not applicable to Applicants.

Interrogacdry No. 6

"Does PMT expect to alter its service in any manner
if the merger of UP and SP is approved? If so, describe how
its service will be changed."

R onse

Applicants object to this interrogatory in that it

includes requests for information that is neither relevant nor

reasonably calculated to lead to the discovery of admissible
evidence. Without waiving this objection, and subject to the
General Objections stated zbove, Applicants respond as .
follows:

This interrogatory is not applicable to Applicants.

Jiterrogatory No. 7




Document. Request No. 4

"“Identify all documents identified in response to

Tnterrogatory No. 7."

Response

See Response to Interrogatory No. 7.
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CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 4th

March, 1996, I caused a copy of the foregoing document to be
served by facsimile and first-class mail on Marc J. Fink,
counsel for Teamsters, at Sher & Blackwell, 2000 L Street,
N.W., Suite 612, Washington, D.C. 20036, and by first-class
mail, postage prepaid, or by a more expeditious manner of
delivery on all parties appearing on the restricted service
list established pursuant to paragraph 9 of the Discovery
Guidelines in Finance Docket No. 32760, and on

Director of Operations Premerger Notifilcation Office

Antitrust Division Bureau of Competition

Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

M0 2 4D

Michael L. Rosenthal







Item No. sl | 1579
i 2' 3 - | AW OFFICES

Pas}a/_fg 57 RT, SCOUTT § RASENBERGER, L.L.P.

+ 888 SEVENTEENTH STREET, N.W.
WASHINGTON, D.C. 20008-3939

TELEPHONE : (202, 298-8660

FACSIMILES: (202) 342-0683

i202) 342-:316

March 4, 1996
Via Hand Delivery
Vernon A. Williams
Secretary
Surface Transportation Board
Room 2215

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Union Pacific Corp., Union Pacific RR. Co. andshis
Pacific RR Co. -- Control and Merger -- Southe¥n
Pacific Rail Corp., Southern Pacific Transp. Co., <
St. Louis Southwestern Rw. Co., SPCSL Corp. and The
Denver and Rio Grande Western RR Co.,

Einance Docket No. 32760

Dear Secretary Williams:

Enclosed are an original and twenty copies of TM-16,
Objections of The Texas Mexican Railway Company to Applicants'
First Set of Interrogatories and Request for Production of
Documents, and TM-17, Objections of The Texas Mexican Railway
Company to the First Set of Interrogatories and Request for
Production of Documents of the Burlington Northern Railroad
Company and The Atchison, Topeka and Santa Fe Railway Company.
Also enclosed is a 3.5" floppy computer disc containing a copy of
each of the filings in Wordperfect 5.1 format.

Sincerely,

Enclosures

cc: Honorable Jerome lelson
Restricted







Nid,

Item Nc. : ‘9 HAMILTON & SCHEETZ

ATTORNEYS AT LA¥W

\ / :

+ Pa ount y,
1 Y/ / 1300 NINETEENTH STR_ET, N.W. WILMINGTON. DELAWARE
2 ] __# WASHINGTON, D.C. 20036-1685 BERWYN, PENNSYLVANIA
(202) 828-1200 WESTMON'". NEW JERSEY

TELEX CABLE ADDRESS: 440685 111) LONDON. ENGLAND
HARRISBURG, PENNSYLVANIA FAX: (202) B2€-1665 MOSCOW. RUSSIA

PITTSBURGH. PENNSYLVANIA

WRITER'S DIRECT NUMBER

(202) 828-1220
Maxrch 4, 1596

VIA HAND DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20549

Re: Finance Docket No. 32760
Dear Mr. Williams:

Enclosed for filing in the above referenced proceeding
are the original and 20 copies of Objections of Illinois Pcwer
Company To Applicants’ First Set Of Interrogatories and Requests
For Production Of Documents (ILP-4). Also enclosed is a stamp
and return copy.

In accordance with Decision No. 15 and 16 in the above-
referenced docket, the pleading has a certificate of service
indicating that all parties on the restricted service list have
been served by telecopier.

Thank you for you.: attention to this matter.

Sincerely,

p—— ] M A Do / Vo,

O'fice o1 e Secratawy 4 *
Michelle J. Morris

MAR 0 6 1996

—1 Part of
— Pudic Ancorr!
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8 Ll UNION PACIFIC CORPORATION, ET AL.
L2 eunly Qaroe! -- CONTROL AND MERGER --
=== e ~““—~"SOUTHERN PACIFIC RAIL CORPORATION, ET AL.

OBJECTIONS OF ILLINOIS POWER COMPANY
TO APPLICANTS’ FIRST SET OF INTERROGATCRIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Joseph L. Lakshmanan
ILLINO1S POWER COMPANY
500 South Z7th Street
Decatur, IL 62525

Marc D. Machlin

Miclelle 7. Morris

PEPPER, HAMILTON & SCHEETZ
1300 19th Street, N.W.
Washington, D.C. 20036
(202) 828-1200

Attorneys for Illinois

Power Company

March 4, 1956




Illinois Power Company ("Illino’s Power"), by and

through its attorneys, Pepper, Hamilton & Scheetz, hereby submit
the following objections to the discovery ireguests served by the
Applicants on February 26, 1996, as provided in the Discovery
Guidelines adopted by Judge Nelson in his decision served
December 7, 1395.

GENERAL OBJECTIONS

The following general objections are made with respect
to Applicants’ First Set of Interrogatories And Requests For
Production Of Documents.

3. Illinois Power objec.s to Applicants’ First Set ot
Interrogatories And Requests For Production Of Documents to the
extent they call for the production of documents or information
subject to the attorney-client privilege, the work product
doctrine or any other legal privilege.

- Illinocis Power objects to Arp.icants’ First Set of
Interrogatories And Requests For Production Of Documents to the
extent they call for the production of documents or information
that are readily availuble, including, but neot limited to,
documents on public file with scate utility commissions or state
reculatory agencies.

3. Illinois Power objects to Applicants’ First Set of
Interrogatories And Requests For Production Of Documents to the
extent they call for the production of documents or information
that are readily obtainable by Applicants’ from their own files.

4. Illinnis Power objects to Applicants’ First et of
Interrogatories And Fequests For Production Of Documeats to the

e




ILP-4

extent they call for the production of documents or information

that is neither relevant nor reasonably calculated to lead to the
discovery of adm.ssible evidence.

5. Illnois Power objects to Applicants’ First Set of
Interrogatories And Requests For Production (P Documents to thne
extent they are vague, overbroad and unduly lurdensome.

6. Illinois Power objects to Applicants’ First Set of
Interrogatories And Requesis Fo. Production .f Documents to the
extent they call for the piepara“~ion of special studies not

already in existeice.




OBJECTIONS TO INTERROGATORIES
In addition to the General Objections, Illinois Power
makes the following objections to the in“errogatories and

requests for production of documents.

Interrogatory bfo. 1

Identify and describe in detail any agreements that
Illinois Power has with any c:her party to this proceeding
regarding positions or actions to be taken in this proceeding.
Routine procedural agreements, such as agreements concerning the
order of questioning at a=positions or the avoidanc: of
duplicative discovery, neea not be identified. 1If I[llinois Power
conterds that any such agreement is privileged, state the parties
to, date of, and general subject of the agreement.

Response:

Subject to and without waiving the General Objections

stated above, in particular that this interrogatory includes

requests for information that are neither relevant nor reasonably

calculated to lead to the discovery cof admissible evidence and
calls for information subject to the attorney-client privilege or
any other legal privilege, I1llinois Power states that it has no
agreements with any other party regarding positions or actions to

be taken in this proceeding.

Interrogatory No. 2

For each utility plant operated by Illinois Power,
separately fcr each year 1993 through 1995, identify the
originating mines for all coal burned at the plant and, as to
each such mine, state: (a) the tonnage of coal from that mine
burned at the plant; (b) the average delivered price of coal from
that mine; (c) the average minehead price of that coal; (d) the
rail transportation routing: (including origination and
interchange points) for all coal shipped from that mine tc the
plant; and (e) any transportation routings or modes other than
rail used in shipping coal to the plant.




Response:
Subject to and without waiving the General Objections
stated above, Illinois Power cbjects to this interrogatory to the

extent it is overbroad and unduly burdensome.

Produce nc later than April 1, 1996 (a) all workpapers
underlying any submission that Illinois Pover makes on or about
March 29, 1936 in this proceeding, ara (b, ail publications,
written testimony and transcripts, without limi:ation as to Cd.te,
of any witnesses pre ‘enting testimony for Illinois Power on or
about March 29, 1936 in tlis proceeding.

Response: Subject to and without waiving the General
Objections stated above, Illinois Power objects to Request No.

1(b) to the extent it is overbroad ond unduly burdensome.

Document Request No. 2

Produce all documents relating to benefits or
efficicncies that will result from the UP/SP merger.

Response:
Subject to and without waiving the General Objections
stated above, Illincis Power objects to this interrogatory to the

extent it is vague, overbroad and unduly burdensome.

Document Re £ Na. 2

Produce all documents relating to potential traffic
.mpacts of the UP/SP merger.

Response:

Subject to and without waiving the General Objections

stated above, Illinois Power objects to this interrogatory to the

7




ILP-4

extent it is vague, overbroad and uvnduly burdensome and to the

extent it calls for the production ¢{ documents or inforwation

that are readily obtainable by Applicants’ from their own _iles.

Document Request No. 4
Product all documents relating to competitive impacts
of the UP/SP werger, including but rot limited to effects on (a)

market shares, (b) source or destination competition, (c)
transloadiaug vptions, or (d) build-‘n options.

Response:

Subject to and without waiving the General Objections
stated above, Illincis Power objects to this interrogatory to the
extant it is vague, overbroad and unduly burdensome and to the
extent it calls for the production of documents or information

that are readily obtainable by Applicants’ from their own files.

Documen. Reguest No. 5

Produce all documents relating to the BN/Santa Fe
Settlement Agreement.

Response:

Subject to and withcuit wiaiving the General Objections
vcated above, Illinois Power objects to this interrogatory to the
extent it is vague, overbroad and unduly burdensome and to the
extent it calls for the production of documents or information

that are readily obtainable by Applicants’ from their own files.

R

Produce all documents relating to the IC Settlement
Agreement.

Response:
Subject to and without waiving the General! Objections

%




ILP-4

stated above, Illinois riwer objects to this interrogatory to the

extent it is vague, overbroad and unduly burdensome and to the
extent it calls for the production of documents or information

that are readily obtainable by Applicants’ from their own files.

Document Request No. 7

Produce all documents relating to the Utah Railway
Settlement Agreement.

Response:

Subject to and without waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the
extent it is vague, overbroad and unduly burdensome and to the
extent it calls for the production of documents or information

that are readily obtainable by Applicants’ from their own files.

Document Reguest No. 8

Produce all documents relating to conditions that might
be imposed or. approval of the UP/SP merger.

Response:

Subject to and without waiving the General Objections
stated above, Illinois Power objects to this interrogatcry to the
extent it is vague, overbroad anc unduly burdensome and to the
extent it calls for the production of docurents or information

that are readily obtainable by Applicants’ from their own files.

n egu No.

Produce all studies, reports or analyses relating to
actual or potential competition between UP and SP.




Response:
Subject to 7nd without waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the

extent it is vague, overbroad and unduly burdensome.

N
Produce all studies, reports or analyses relating to

competition between single-line and interline rail
cransportation.

Response:
Subject to and without waiving the General Objections
stated above, Illincis Power objects to this interrogatory to the

extent it is overbroad and unduly burdensome.

Document Request No. 11

Produce all studies, reports or analyses relating to
the benefits of any prior rail merger or rail mergers generally.

esp
Subject to and without waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the
extent it is overbroad and unduly burdensome and seeks
information that is neither relevant nor reasonably calculated to

lead to the discovery of admissible evidence.

Document e N

Produce all studies, reports or analyses relating to
the financial position or prospects of SP.

Response:

Subject to a.d without waiving the General Objections

stated above, Illinois ’‘ower objects to this interrogatory to the

ol




ILP-4

extent it is overbroad and unduly burdensome and to the extent it

calls for the production of documents or information that are

readily obtainable by Applicants’ from their own files.

Docuvment Request No. 13

Produce all commuuicatiuns with other parties to this
proceeding relating to the UP/SP Merger or the BN/3anta Fe
Settlement Agreement, and all documents relating to such
communications. This request excludes documents already served
on Applicants.

Response:

Subject to and witiiout waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the
extent. it includes requests for information that is neither
relevant nor reasonably calculated to lead to the discovery of
admissible evidence. 1Illinois Power also objects to this
interrogatory to the extent it calls for information subject to
the attorney-client privilege, the work product doctrine or any

other legal privilege.

Document Request No. 14

Produce all presentations, solicitation packages, form
verified statements, or other materials used to seek support from
shippers, public officials, railroads or others for the position
of Illincis Power or any other party in this proceeding.

Response:
Subject to and without waiving the Genexral Objections
stated above, Illinois Power objects to this interrogatory to the

extent it is overbroad and unduly burdensome.




Document Reguest No. 15

Produce all presentations, letters, memoranda, white
papers or other documents sent or given to DOJ, DOT, any state
Governor’s Attorney General's or Public Utilities Commission’s
(or similar agency’s) office, any Mexican government official,
any other government official, any security analyst, any bond
rating agency, aay consultant, any financial advisor or analyst,
any investment banker, any chamber of commerce, or any shipper or
trade organization relating to the UP/SP merger.

Response:

Subject to and witliout waiving the General Objections
statedl above, Illinois Power okjects to this interrogatcry to the
extent it is overbroad and burdensome and requests information
that is neither relevant nor reasonably calculated to lead to the
discovery of admissible evidence. Illinois Power also objects to
th.s interrogatory to the extent it calls for information subject
to the attorney-client privilege, the work product doctrine or

any other legal privilege.

D

Produce all notes of, or memoranda relating to, any
meetings with DOJ, DOT, any state Governor’s, Attorney General’s
or Public Utilities Commission’s (or similar agency’s) office,
any Mexican government official, any other government official,
any security analyst, any bond rating agency, any consultant, any
financial advisor or analyst, any investment banker, any chamber
of commerce, or any shipper or trade organization relating to the
UP/SP merger.

Response:
Subject to and without waiving the General Objections
stated above, Illinois Power objects to tnis interrogatory to the
extent it is overbroad and burdensome and requests information

that is neither relevant nor reasonably calculated to lead to the

discovery of admissible evidence. Illinois Power also objects to

-10-




ILP-4
this interrogatory to the extent it calls for information subject
to the attorney-client privilege, the work product doctrine or

any other legal privilecge.

Document Request No. 17

Produce all documents relating to shipper surveys or
interviews concerning (a) the UP/SP merger or any possible
conditions to approval of the merger, or (b) the quality of
service or competitiveness of any railroad.

Response:

Subject to and without waiving the General Objections
stated above, Illincis Power objects to this interrogatory to the
extent it is overbroad and unduly burdensome and requests
information that is neither relevant nor reasonably calculated to

lead to the discovery of admissible evidence.

Document Request No. 18

Produce all documents relating tc price to be paid for,
or the value of, any UP or SP lines that might be sold as a
condition to approval of, or otherwise in connection with, the
UP/SP merger.

Response:
Subject to and without waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the

extent it is overbrcad and unduly burdensome and is not

reasonably calculated to lead to the discovery of admissible

evidence.

R N

Produce all documents relating to trackage rights
compensation for any cf the BN/Santa Fe Settlement Agreement
Lines or any other line of UP or SP that might be the subject of
a proposed trackage rights condition in this proceeding.

L




Response:

Subject to and without waiving the General Objections
s-ated above, Illinois Power objects to this iuaterrogatory to the
extent it is overbroad and unduly burdensome and is not
reasonably calculated to lead to the discovery of admissible

evidence.

D m

Produce all documents relating to actual or estimated
maintenance-and-operating costs, taxes and return-to-capital
costs with respect to any of the BN/Santa Fe Settlement Agreement

Lines or any other lines of UP or SP that might be the subject of
a proposed trackage rights condition in this proceeding.

Response:

Subject to and without waiving the General Objections
stated above, Illinois Power obj=cts to this interrogatory to the
extent it is overbroad and unduly burdensome and is not
reasonably calculated to lead tc the discovery of admissible

evidence.

Document Request No. 21

Produce all documents relating to any agreement or
understanding that Illinois Power has with any other party to
this proceeding regarding positions or actions to be taken in
this proceeding. Documents rc<lating to routine procedural
agreement, such as agreements concerning the order of questioning
at depositions or the avoidance of duplicative discovery, need
not be produced.

Response:
Subject to and without waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the

extent it includes requests for information that are neither

relevant nor reasonably calculated to lead to the discovery of

13




admissible evidence. 1Illinois Power also objects to this
interrogatory to the =xtent it calls for information subject to
the attorney-client privilege, the work product doctrine or any

other legal vrivilege.

Document Request No. 22

Produce all presentations to, and minutes of, the
boards of directors (or other governing body) of Illinois Power
relating to the UP/SP merger or conditions to be sought by any
party in this proceeding.

Response:

Subject to and without waiving the General Objections
stated above, Illinois Power cbjects to this interrogatory to the
extent it is overbroad and unduly burdensome and is not
reasonably calculated to lead to the discovery of admissible
evidence. 1Illinois Power also objects to this interrogatory to
the extent it calls for information subject to the attc.ney-

client privilege, the work product doctrine or any other legal

rrivilege.

Document Request No. 23

Produce all documents in the possession of Illinois
Power or its members relating to whether Utah and Colorado coal
competes with Powder River Basin or Hanna Basin coals, including
but not limited to any studies, reports or analyses of the use by
utilities of, solicitation by utilities of bids for or
interchangeability in use of, such coals.

Response:

Subject to and without waiving the General Objections

stated above, Illinois Power objects to this interrogatory to the

extent it is overbroad and unduly burdensome.




Document Request No. 24

Produce all studies, reports or analyses relating to
collusion amuong competing railroads or the risk thereof.

Pzsponsge:
Subject to and without waiving the General Objectious
stated above, Illinois Power objects to this interrogatory co the

extent it is overbroad and unduly burdensome.

Document Regquegt No. 25

Produce all studies, reports or analyses relating to
the terms for or effectiveness of trackage rights.

Response:
Subject to and without waiving the General Objections
stated above, Illinois Power objects to this intexrogatory to the

extent it is overbroad and unduly burcenscme.

Docum S
Pro<uce all documents relating to the effect of the
UP/SP merger on coal transportation service, competition or
routings to -.ay Illinois Power facility.
R nse:

Subject to and without waiving the General Objections

stated above, Illinois Power objects to this interrogatory to the

extent it is overbroad and unduly burdensome.

Document Tequest No. 27

Produce all studies, reports or analyses relating to
(a) using a different coal source that it presently used at any
Illinois Power facility (b) using a non-coal fuel in lieu of coal
at any Illinois Power facility, or (c) purchasing power or
shifting power generation among facilities as alternatives to
consuming coal at any Illinois Power facility.




Response:

Subject to and without waiving the General Objections
stated cbove, Illinois Power objects to this interrogatory to the

extent it is overkroad and unduly burdensome.

Document Rr.quest No. 28

Produce all filings made with state utility commissions
or state regulatory agencies that discuss sources of fuel.

Response:

Subject to and without waiving the General Objections
stated above, Illinois Power _Ljects to this interrogatory to the
extent it includes requests for the production of documents that
are readily available, including, but not limited to, documents
on public file with state utility commissions or state regulatory

agencies.

Document Reguest No. 29

Produce all studies, reports, analyses, compilation,
calculations or evaluations of market or competitive impacts of
the UP/SP merger or the BN/Santa Fe Settlamcnt, or of trackage
rights compensation under the BN/Santa Fe Settlement, prepared by
L. E. Peabody & Associates, and all workpapers or other documents
relating thereto.

Response:

Subject to and without waiving the General Objections
stated above, Illinois Power objects to this interrogatory to the
extent it includes requests for information that are neither
relevant nor reasonably calculated to lead to the discovery of

admissible evidence. Illinois Power also objects to this

interrogatory to the extent it calls for information subject to
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the attorney-client privilege, the work product doctrine or any

other legal privilege.

Respectfully submitted,

, .
Joseph L. Lakshmanan
ILLINOIS POWER COMPANY

500 South 27th Street
Decatur, IL 62525

Marc D. Machlin

Michelle J. Morris

PEPPER HAMILTON & SCHEETZ
13200 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 828-1200




CERTIFICATE OF SERVICE
I certify that a copy of the foregoing Objections of
Illinois Power Company To Applicant’s First Set Of
Interrogatories And Requests for Production Of Documents was
served on the following persons via telecopier and first class

mail:

Paul A. Cunningham Arvid E. Roach, II

Richard B. Herzog J. Michael Hemmer

James M. Guinivan Michael L. Rosenthal
Harkins Cunningham Covington & Burling

1300 Nineteenth Street, N.W. 1201 Pennsylvania Ave. N.W.
Washington, D.C. 20036 Washington, D.C. 20044

Judge Jeroms Nelson

Administrative Law Judge

Federal Energy Regulatory
Commission

825 North Capitol Street, N.E.

Washington, D.C. 20426

A copy of the foregoing Objections of Illincis Power

Company To Applicant’s First Set Of Interrogatories And Requests

for Production Of Documents was also sent by telecopier to all

parties on the restricted service list.

Michelle J.,//Morris

March 4, 1996
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UP/SP-154

~ BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD(€0M2_~
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --'

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL COR.’. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ OBJECTIONS TO CONSOLIDATED RAIL CORPORATION’S
— FIRST REQUEST FOR INSPECTION OF APPLICANTS' PROPERTY

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL ard
DRGW submit the following objections to Conrail’s First
Request for Inspection of Applicants’ Property, served
February 2§, 1996. These objections are made pursuant to
paragraph 1 of the Discovery Guidelines appliceble to this
proceeding, which provides that objections to discovery
requasts shall be made "by means of a written objection
containing a general statement of the basis for the
objection."

Applicants intend to file writte: resp.nses to the
discovery requests. It is necessary and appropriate at this
stage, however, for Applicants to preserve their right to
assert permissible objections.

OBJECTIONS
Applicants object tc Conrail’s request as unduly

burdensome, and overbroad in that it includes requests for




information that is neither relevant nor reasonably calculated

to lead to the discovery of admissible evidence.

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M GUINIVAN

Harkins Cunningham

1300 Ninsteenth Street, N.W.
Washington, D.C. 20036
(202) 973-~-78&C1

March 4, 1996

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Depax:tment

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179
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ARVID E. ROACH II

J. MICHAEL HEMMELR

MICHAEL L. ROSEITHAL
Covington & Burl.ng

1201 Pennsylvania Avenue, N.W.
P.C. Box 7566
Washington, D.C.
(202) 662-5388
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CERTIFICATE OF SERVICE |

I, Michael L. Rosenthal, certify that, on this 4th
day of March, 1996, I caused a copy of the foregoing document
to be served by hand on Daniel K. Mayers, councel for
Consolidated Rail Corporation, at Wilmer, Cutler & Pickering,
2445 M Street, N.W., Washiagton, D.C. 20005-3934, and by first-
class mail, postage prepaid, or by a more exp<ditious manner of
delivery on all part.es appearing on the restricted service
list established pursuant to paraaraph 9 of the Discovery
Guidelines in Finance Douvket No. 32750, and on

Direct.r of Operations Premerger Notification Qffice
Antitiust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

M A

Michael L. Rosenthal
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APPLICANTS’ OBJECTIONS TO PUBLIC SERVICE COMMISSION
OF NEVADA'’S FIRST SET OF INTERROGATORIES

AND FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

CANNON Y. HARVEY CARL W. VON BERNUTH
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UP/SP-155

~ BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFTC CORPORATION, UNION PACIFIC RAILRdEﬁ\QOM?ANY 5%
AND MISSOURI PACIFIC RAILROAD COMPANY \ /7 Y%
~- CONTROL AND MERGER --
SOUTHERY PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUTS SOUTHWESTERN RAILWAY
COMPANY, CPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ OBJECTIONS TO PUBLIC SERVICE COMMISSION
OF NEVADA'S FIRST SET OF INTERRCGATORIES

AND FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and

DRGW submit the following objections to Public Service

Conmission of Nevada’s First Set of Interrogatories and

Requests for Production of Documents, served February 26,
1236. These okjections are made pursuant tc paragraph 1 of
the Discovery Guidelines applicable to this proceeding, which
provides that objections to discovery requests shall be made
"by means of a written objection containing a general
statement of the basis for the objection."

Applicants intend to file written responses to the
discovery requests. It is necessary and appropriate at this
stage, however, for Applicants to preserve their right to
assert permissible objections.

GENERAL OBJECTIONS
The following objections are made with respect to

all of the discovery requests.




: o pplicants object to production of documents or
information suuject to the attorney-client privilege.

2. Applicants object to production of documents
information subject to the work product doctrine.

Apy'licants cbject to production of documents
prepared in connection with, or information relating to,
possible settlement of this or any other proceeding.

4. Applicants object t: production of public
dccuments that are readily available, including but not
limted to documents on public file at the buard or the
Securities and Exchange Commission or clippings from
newspapers or other public media.

5. Applicants object to the production of draft
verified statements and documents related theretc. In prior
railroad consolidation proceedings, such documents have bezn
treated by all parties as protected from prodiu-~tion.

6. Applicants object to providing information or
documents that are as readily obtainable by PSCN from its own
files.

7 & *rrlicants object to the extent that the
discovery requests seek highly confidential or sensitive

commercial information (including, inter alia, contracts

containing confidentiality clauses prohibiting disclosure of

their terms) that is of insufficient relevance to warrant

oduction even under a protective order.




8. Applicants object to the discovery requests ‘o
the extent that they call for the preparation of special
studies not already in existence.

9. Applicants object to the definition of "Joint
Arplicants" as unduly vajue and overbroad.

197. Applicants object to the definition of
"identify," "identity," and “identification" insofar as it
requires home addresses on the grounds that such information
is neitlner relevant ncr reasonablv calculated to lead to the
discovery of admissible evidence,

11. Applicants object to the definition of
"identify," "ide.utity," and "identification" as unduly
burdensome and overbroad insofar it requires information is
neither relevant nor reascuably calculated to lead to the
discovery of admissible evidence.

12. Applicants object to Instructions Nos. 7 and 11
to the extent that they seek to iupose requirements that
exceed those specified in the applicable discovery rules and

guidelines.

13. Applicants object to Instructions Nos. 7 and 11

as unduly burdensome.
14. Applicants object to the discovery requests as
overbroada and unduly burdensome to the extent that they seek

information or docuwments for perious prior to January 1, 1993.
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In addition to the General Objections, Applicants

make the following objections to the discovery requests.

Interrogatory No. 1. "Please provide any updates to operating

plans that would affect operations of the rail system in
Nevada."

Additional Objections: None.
Interrogatory No. 2: “"Please provide any agreements that have

been entered into that may affect coal shipments to util.ties
in northern or southern Nevada."

Additional Objectiong: None.
Interrogatory No. 3: "a. 1In a post-merger environment, will

there be an opportunity for third party independent cirain
operators to compete for shipping customers or engage in
operations over the merged railroad network (for example,
third party cperating uiit trains between a coal mire and a
utility power plant)?"

b. Would such an agreement be precluded by the
trackage rights agreements between the Union
Pacific/Souther.n Pacific and the Burlington
Northern/Santa Fa?"

Additional Objections: None.

Interrogatory No. 4: "a. Do the numbers of trains in each
direction projected for the Central Corridor (Donner Pass,

Reno, Sparks, Winnemucca) include all Burlington
Northern/Santa Fe trains operated under the trackage rights
agreements?

b. If so, please identify them on the time tables.

= If not, please provide an estimate of the
maximum number of Burlington Northern/Santa Fe,
projected Union Pacific/Southern Pacific an
AMTRACK trains that could use the rouie."

Additional Objections: None.

Interrogatory No. 5: "The merger application of Joint
Appiicante states that the increased number of accidents at

crossings would be more than offset by reductions in accidents




on highways and other railroads due to (freight) traffic being
diverted. (Vol. 6, Part 1, Page 53).

On what basis is this claim made?

Does that claim incorporate pedestrian
accidents?"

Additional Objections: None.

.. 6: "a. What is the maximum speed of trains
traveling through Reno, Farnley, Lovelc.k, and Winnemucca,
Nevada?

b. How are these train speeds deterained?"
Additional Objections: Nc¢e.
IEQQIQQQQLQIX_NQA 7: "What is the average single crossing
closure time per train estimated for trains moving through
Reno, Nevada?"

Additi i i : None.

: "How does the Labor Impact Exhibit
(Volume 3, Page 407) affect the status of agencies currently
authorized and operated by either the Union Pacific or the
Scuthern Pacific railroad?"

Additional Objections: Applicants object to this

interrogatory as unduly vague.

Interrogatory No. 9: "Please describe how Joint Applicants

intend to respond to hazardous materials inquiries and/or
incidents in a post-meraer operating environment."

Additional Objections: None.

Interrogatory No. 10: "a. Are the charges to Burlington
Northern/Santa Fe fcor trackage rights over the Union
Pacific/Southern Pacific railroad comparable to costs that the
Union Pacific/Southern Pacific charges itself for the same
routes?

How can these comparable charges be
identified?"

None.




Interrogatory No. 11: "a. Does a post-merger operating

environment include provisions for any kind of an "ombudsman"
approach to providing liaison hetween shippers, the general
public, local/state officials, and railroad officials or
railroad operating personnel?

D. If not, how are relations between shippers, the
general public., local and state officials, and
railroad officials or railroad operating
personnel to be maintainea?

If so, please describe th- functions this
approach would cover, anc the region an
"ombudsman" would be responsible for."

Additional Objections: None.

£ : "a. The applicaticn (Volume 3, P.
401) indicates that the w A -- ;
District Terminal, 360 I.C.C. 60 (1979) was assumed to
apply to the employee protective conditions. 1Is this an
assumption, or are the Joint Applicants committing to the
provisions contained in that decision?

b. What are the "standard" labor protections
applicable to related trackage rights and
abandonment proposals refereed to in Jolume 3,
p. 4012?"

Additional Objections: None.

NO . : "Using iaformation in the
applicat.on (density charts, incre:sed tonnage of shipments),
what is the estimated increment of nerger benefits associated
with }.)>st-mnerger operations along the Central Corridor?"

Additiona’ Objections: None.
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I, Michael L. Rose.thal, certify that, on this 4th
day of March, 1996, I caused i copy of the foregoing document
to be served by overnight delivery on Timothy Hay, counsel for
Public Service Commission of Nevada, 727 Fairview Drive,
Carscon City, NV 89710, and by first-class mail, postage
prepai. or by a more expeditious manner of delivery on all
parties appearing on the restricted service list established
p.reuant to paragraph 9 of the Discoverv Guidelines in Finance
Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580
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Michael L. Rosenthal




