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RAILROAD COMPANY--CONTROL AND MERGER- - SOUTHERN
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Decided: May 6, 1996

In Decision No. 9, served and published in the Federxal

% on December 27, 1995, the ICC affirmed the procedural
schedule it had set out in Decision No. 6, served October 19,
1995, Under that schedule, the ICC imposed a March 29, 1996 due
date for the filing of: (1) inconsistent and responsive
applications; (2) all comments, protests, requests for
conditions, and any other opposition evidence and argument; and
(3) comments from the United States Department of Justice and the
United States Department of Transportation.’

On March 29, 1996, the Board received motions for waiver of
certain service requirements from the Rails to Trails Conservancy
(RTC), a nationwide non-profit corporation, and Madison County
Transit (MCT), a local government agency 1in Madison County, IL.
TC and MCT request, pursuant to 49 CFR 1110.9, that 49 CFR
1104.12 (service on all parties to the proceeding) be waived for
purposes of the "statements of willingness," and instead that
they be granted leave to file the statements with the Board (a)
with service at this time only on representatives of Union
Pacific (UP) and Southern Pacific (SP) so long as (b) said
parties make the statements available promptly to any other party
to this merger proceeding requesting them.'

Proceedings pending before the Interstate Commerce
Commigssion (ICC) at the time of its termination must be decided
under the law in effect prior to January 1, 1996, if they involve
functions retained by the ICC Termination Act of 1995, Pub. L.
No. 104-88, 109 Stat. 803. This proceeding was pending with the
1CC prior to January 1, 1996, and relates to functions recained
under Surface Transportation Board (Board) jurisdiction pursuant
to new 49 U.S.C. 11323-27. Citations are to the former sections
of the statute, unless otherwise indicated.

This designaticn covers the Finance Docket No. 32760
lead proceeding as well as the embraced proceedings listed in
Appendix A.

) In Decision No. 11, served February 2, 1996, the
United States Department of Justice t'as granted an extension to
April 12, 1996, to fi.e its comments, protests, requests for
conditions, or any other opposition evidence or argument.

¢ RTC’'s motion for waiver (RTC-3) applies to its statements
of willingness filed in Docket No. AB-12 (Sub-No. 188) and Docket
No. AB-8 (Sub-No. 39) (RTC-4); Docket No. AB-12 (Sub-Nc. 189X)
and Docket No. AB-8 (Sub-No. 36X) (RTC-5); Docket No. AB-12 (Sub-
No. 184Y) (RTC-6); Docket No. AB-3 (Sul)-No. 130) and Docket No.
AB-8 (Sub-No. 38) (RTC-7); Ducket No. AB-33 (Sub-No. 96) (RTC-8);
and Docket No. AB-3 (Sub-No. 131) and Dockat No. AB-8 (Sub-No.
17) (RTC-9). MCT’s motion for waiver (MCT-1) applies to its
statements of willingness filed in Docket No. AB-33 (Sub-No. 97X)
(MCT-2); and Docket No. AB-33 (Sub-No. 98X) (MCT-3) .
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TC and MCT state that their interest in the merger

ceeding is limited to merger-related abandonment proceedings,

service of the statements of willingness upon all parties in

merger proceedinc is both cumbersome and likely to be of no

\terest to the vast majority o. parties to the overall merger.

ecause service of RTC’s and M.T’'s statements of willingness on
all parties would be an unnecessary burden, their motions for
waiver will be granted.

T 1

1. RTC’s and MCT’'s motions for waiver of service on all
parties to the proceeding for purpcses of the statements of
willingness, are granted. RTC and MCT may file the statements
with the Board with service at this time only on representatives
of UP and SP so long as they make the statements available
promptly to any other party to this merger proceecing upon
request.

2 This decision 18 4 the,service date.

By the-Board, Vernon A. Secretary/
s ’
e’y RS

Vernon A. Williams
Secretary
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DECISION
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER- - SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY?

[Decision No. 35]
Decided: May 9, 1996

BACKGROUND

On April 19, 1996, applicants submitted a copy of a
settlement agreement that they, together with the Burlington
Northern Railroad Company and The Atchison, Topeka and Santa Fe
Railway Company (collectively, BN/Santa Fe) reached with the
Chemical Manufacturers Association on April 18, 1996 (UP/SP-219).
Applicants addressed the settlement further in their rebuttal in
support of the primary application, filed on April 29, 19805."
The CMA settlement agreement provides, among other things, that
certain amendments shall be made to the BN/Santa Fe settlement
agreement, which applicants and BN/Santa Fe entered into on
September 25, 1995, and modified on November 18, 1995 (referred
to here as the original BN/Santa Fe settlement agreement).

On April 25, 1996, The Kansas City Southern Railway Company
(KCS) filed a motion requesting that we require applicants to
amend the primary application or, alternatively, tLhat we al.ow
parties to conduct discovery and submit evidence relating to the
CMA settlement agreement (KCS-49). KCS argues that, because
applicants filed the primary application on November 30, 1995,
with the original BN/Santa Fe settlement agreement as part of the
overall proposal purported to rectify competitive problems, and
because parties have considered the effects of the original

'  Proceedings pending before the Interstat.. Commerce
Commission (ICC) at the time of its termination .nust be decided
under the law in effect prior to January 1, 1996, if they involve
functions retained by the ICC Termination Act of 1995, Pub. L.
No. 104-88, 109 Stat. 803. This proceeding was pending with the
ICC prior to January 1, 1996, and relates to functions retained
under Surface Transportation Board (Board) jurisdiction pursuant
to new 49 U.S.C. 11323-27. Citations are to the former sections
of the statute, unless otherwise indicated.

? ynion Pacific Corporation (UPC), Union Pacific Railroad
Company (UPk>), Missouri Pacific Railroad Company (MPRR),
Southern Pacific Rail Corporation (SPR), Southern Pacific
Transportation Company (SPT), St. Louis Southwestern Railway
Company (SSW), SPCSL Corp. (SPCSL), and The Denver and Rio Grande
Western Railroad Company (DRGW) are referred to collectively as
applicants. UPRR and MPRR are referred to collectively as UP.
SPT, SSW, SPCSL, and DRGW are referred to collectively as SP.

' April 29, 1996, was the deadline for applicants to file
their rebuttal in support of the primary application and related
applications, and for all parties to file responses to
inconsistent and responsive applications, and responses to
comments, protests, reguested conditions, and other opposition.
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BN/Santa Fe settlement agreement in formulating their positions
on the proposed merger, the CMA settlement agreement
fundamentally changes the original BN/Santa Fe settlement
agreement aid the entire transaction under consideration. In
KCS’' view, the CMA settlement agreement renders cbsolete
applicants’ operating plan, market impact analysis, and
proiections regardinoc post-merger revenues, benefits, traffic,
and operating economies. KC< further alleges that the financial
terms of the CMA settlement agreement are not fully disclosed.
In summary, KCS contends that the application is inadequate to
accurately reflect the proposed transaction, and we should
require applicants to submit an amended application to present
the information necessary to analyze whether the proposed
transaction is in the public interest.

KCS also asserts that, after applicants submit the amended
application, parties should be allowed to conduct discovery as to
the issues raised for the first time in the amended application.
According to KCS, there are fundamental issues of mate .al fact
in dispute with respect to the CMA settlement agreement
including whether it resolves any adverse competitive
consequences of the propcosed merger. At a minimum, KCS alleges,
parties should be allowed to conduct discovery as to the effect
of the CMA settlement agreement and to present evidence on the
issue. KCS is not satisfied with applicants’ provision of
information about the CMA settlement agreement in its April 29
filing; parties allegedly should have an opportunity to present
further evidence that may illustrate the inadequacy of the CMA
settlement agreement.

Applicants replied to KCS’' motion on April 30, 1996 (UP/SP
237). They characterize the motion as a further attempt on KCS’
part to delay this proceeding. Applicants state that the CMA
settlement agreement moots a list of issues put forward not just
by CMA, but by other opponents of the merger such as KCS. The
fact that some issues raised in opposition to the merger have
been addressed, applicants argue, does not mean that there is a
new transaction, or that KCS needs more discovery or another
evidentiary filing. Instead, applicants argue, the settlement
with CMA addresses the issues on which KCS and other parties had
months of discovery and have already submitted extensive
evidence.* Applicaits contend that the CMA settlement agreement
does not raise new issues; insteid, they say, it eliminates them,
In applicants’ view, KCS’ argument, taken to its logical
conclusion, implies that whenever, in the course of a merger
proceeding, the applicants arrive at settlements to resolve
issues of concern raised by particular parties, the applicants
must submit an entire, new application, the procedural schedule
must be suspended, and there must be new discovery and a new
round cf evidence. It is applicants’ position that nothing would
discourage settlements more effectively.

Applicants note that KCS does not name any specific matter
in the CMA settlement agreement on which it needs more
information, either by way of a substantially amended application
or by way of renewed discovery. Instead, applicants contend, KCS
simply lists all of the topics that are to be included in a
merger application. It is applicants’ position that every issue
treated in the CMA settlement agreement was addressed in the
application, in discovery, and in the March 29 filings. Although
they concede that there are details of the application that might
have been different if the CMA settlement agreement had been in
place before they prepared the application, applicants assert

* March 29, 1996, was the deadline for inconsistent and
responsive applications, comments, protests, requests for
conditions, and other opposition evidence.

-2~
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that KCS has not made a showing that those details are so
fundamental as to require the filing of a completely new or
amended application. In applicants’ view, the CMA settlement
agreement confirms that BN/Santa Fe will be an effective
competitor using the trackace rights and other rights agreed tc
in the original BN/Santa Fe settlement agreement. Because the
application already assumed that, applicants argue, it cannot be
said that the CMA settlement agreement fundamentally changes the
parameters of the application.

Further, applicants point out that, on April 2/, 1996,
ceveral parties provided comments on the CMA settlement agreement
without an amended application, new discovery, or filing new
evidence. Finally, applicants state that they fully address the
CMA settlement in their April 29 submission, and that BN/Santa Fe
also addresses the CMA settlement in its April 29 submission.
Applicants maintain that, to any extent that cross-examination 1is
needed to resolve material issues of disputed fact, KCS is free
to depose all of the applicants’ witnesses and BN/Santa Fe
witnesses who address the CMA settlement agreement. Applicants
state that KCS is free to advance any argumeats it may have about
the CMA settlement in its brief, due on Junc 3, 1996.°

DISCUSSION AND CONCLUSIONS

Wwe will deny the relief KCS seeks. KCS has made no specific
showing of what additional information it intends to uncover 1in
discovery that would be material or ~..evant to this proceeding.
Applicants have filed both the oric.nal BN/Santa Fe settlement
agreement and the CMA settlement -~gyreement. We will evaluate the
effects of the CMA settlement agreement on the original
BN/Santa Fe settlement agreement, and we will determin: the
efficacy of the agreements in rectifying any competitive problems
that we conclude would result from applicants’ unconditioned
merger. Of -ourse, the comments on the CMA settlement agreement
that we have alreadv received from certain parties (submitted, as
applicants note, without further discovery or amendments to the
primary application) will aid us in this task.

Moreover, our decision does not preclude additional
information on the CMA settlement agreement from being filed.
Again, we do not believe that KCS has shown the relevancoe o1
materiality of the sought information, and this normally would
foreclose any relief being granted to KCS. However, we note t hat
applicants have stated that their witnesses and BN/Santa Fe's
witnesses who address the CMA settlement agreement in the April
29, 1996 filings may be deposed. Such discovery may take place,
and information gained in such depositions may be included in the
priefs, due June 3, 1996.°

In its April 29, 1996 filing, Consolidated Rail
Corporation (Conrail) acknowledged KCS’ motion and stated its
view that further opportunity for comment on the CMA settlement
ajreement is necessary. in addition, the Society of the Plastics
ladustry (3PI), in its April 29, 1996 filing, at p. 2 n.2,
supported the granting of any request to adjust the procedural
schedule in this proceeding to allow full analysis of the CMA
settlement agreement.

¢ A few other matters nreed to be addressed. On April 29,
1996, the Attorney General of the State of California (who filed
a statement in support of the proposed merger on March 29, 1996)
filed a petition for leave to late-file an exhibit to its March
29 statement, or, alternatively, to file the exhibit as rebuttal
evidence (CA AG-2). The request to late-file an exhibit appears
reasonable and will be granted.

(continued. . .)
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This decision will not significantly affect either the

quality of the human environment or the conservation of energy
resources.

It is ordered:

KCS’ motion is denied.

2. The petition of the California Attorney General for
leave to late-file an exhibit to his March 29, 1996 statement is
granted.

3. The petitions to intervene by San Diego and Imperial
Valley Railrpad Company and by Arizona Chemical Company are
granted.

4. Utah Railway’s motion is denied.

5. This decision is effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Simmons, and
Commissioner Owen. 7

Vernon A. Williams
Secretary

“{...continued)

On April 29, 1996, the San Diego & Imperial Valley Railroad
Company (SDIV) filed a petition for leave to intervene in this
proceeding to respond in opposition t., .he conditions requested
by the United States Gypsum Company USG) in its filing con
March 29, 1996. SDIV states that it: interests are not directly
affected by the proposed merger, but that USG’s proposed
conditions would have a direct and aaverse effect on SDIV. SDIV
argues that due process and fundamental fairness require that
SDIV be permitted to intervene in opposition to USG’'s sought
conditions. The request is reasonable and will be granted.
Further, on April 29, 1996, Arizona Chemical Company (ACC) filed
comments addressing the CMA settlement agreement. Because it is
a member of CMA, ACC stated that it did not believe that it had
to intervene separately in this proceeding. However, ACC
requested a waiver of any formal requirements for its
intervention. We will accept ACC’'s April 29, 1996 comments.

Finally, on May 2, 1996, Utah Railway Company (Utah) filed a
motion to compel the Western Shippers’ Coalition (WSC) to further
explain or correct its position on Montana Rail Link, Inc.’s
(MRL) responsive application. Utah contends that WSC’'s March 29,
1996 comments raise questions as to whether individual members of
WSC participated in the formulation of WSC’s position and, in
fact, support that position. Utah suggests that WSC’s counsel be
given the opportunity to canvass each WSC member and report on
its individual position regarding the MRL application.
Alternatively, Utah suggests, the director of WSC could be
required to file a statement detailing its membership and the
results of a vote authorizing the MRL position. We will deny the
relief Utah seeks. We recognize that not all members of a given
group support every position taken by that group.

aills
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY --CONTROL AND MERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY?

(Decision No. 36]
Decided: May 9, 1996

Oral argument will be held in this proceeding on Monday,
July 1, 1996, at 10:00 a.m., in Hearing Room A at the Surface
Transportation Board, 1201 Constitution Ave, N.W., in Washington,
DC. It is anticipated that the _.me for argument will be limited
to 240 minutes, to be divided »qua;;v between the primary
applicants (including Burlirgcon Northern Railroad Company and
The Atchison, Topeka and Santa Fe Railway Company), on the one
hand, and all other participants, on the other.’

An extensive written record is being developed in this
proceeding. Each party is therefore encouraged to use oral
argument to state simply and concisely why the evidence it has
submitted supports its position, and to call our attention to
points which it believes are particularly important. The purpose
of oral argument is not to restate the written arguments
previously made, but to summarize and emphasize the key points of
each party’s case and to provide an opportunity for questions
from Members of the Board.

Parties who with to participate in oral argument must
indicate (a) the issue or issues they will address, (b) whether
they support or oppose the primary application, the responsive
applications, and the various requests for conditions, and (c)

! Proceedings pending before the Interstate Commerce

Commission (ICC) at the time of its termination must be decided
under the law in effect prior to January 1, 1996, if they involve
functions retained by the ICC Termination Act of 1995, Pub. L.
No. 104-88, 109 Stat. 803. This proceeding was pending with the
ICC prior to January 1, 1996, and relates to functions retained
under Surface Transportation Board (Board) jurisdiction pursuant
to new 49 U.S.C. 11323-27. Citations are to the former sections
of the statute, unless otherwise indicated.

The primary applicants are Union Pacific Corporation,
Union Pacific Railroad Company, Missouri Pacific Railroad
Company, Soivthern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway Company,
SPCSL Corp., and The Denver and Rio Grande Western Railroad
Company .

' Due to the extent of the record and the number of active
parties in this proceeding, we are provxdinq an additional 120
minutes for oral argument than provided in the most recent major
rail merger. See Burlington Northern Inc. and Burlington
WWMWW

”Qmpgny Finance Doyket No. 32549, Decision No. 31 (ICC served
June 13, 1995).
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how much speaking time is desired. Parties must provide this
information to the Office of the Secretary no later than Friday,
May 24, 1996, by letter addressed to:

Vernon A. Williams, Secretary
Room .223

Surface Transportation Board
1201 Constitution Avenue, NW
Washington, DC 20423

Re: Finance Docket No. 32760 oral argument

A decision will then be issued setting a schedule for argument
and specifying any issues we desire the participants to address.
Parties are encouraged to consolidate and coordinate their
presentations.

Any party wishing to enhance its argument by use of a map as
a visual aid is encouraged to do so, énd is asked to use a map
large enough to be seen by the Members of the Board and other
persons attending the oral argument. The party using the map
will be expected to bring an easel or other device upon which the
map may be mounted. Any such map and accompanying easel or other
device will remain the property of the party supplying them,
although we expect that other parties will be allowed to use any
such map as well. Any party wishing, for logistical reasons, to
have the map and/or the easel or other device delivered to the
Board in advance of the oral argument date is advised to make
arrangements with the Office of the Secretary at (202) 927-7428.
It would be helpful if, following the oral argument, any such
maps and/or easels or other devices were allowed to remain, to be
available for use at the voting conference, which will be held on
July 3, 199S5.

This action will not signif.c.ntly affect either the guality
of the human environment or the conservation of energy resources.

It is oxdered:
1. Oral argument in these proceedings will be held on
Monday, July 1, 1996, at 10:00 a.m., 1n Hearing Room A, 1201

Constitution Ave., N.W., in Washington, DC.

2. 1Interested parties must inform the Board that they wish
to participate in oral argument, as stated above.

3. This decision will be effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Simmons, and
Commissioner Owen.

Vernon A. Williams
Secretary
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILRC:;D COMPANY--CONIYOL AND MERGER- - SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILKOAD COMPANY*

(Decision No. 37}
Decided: May 21, 1996

BACKGROUND

Oon April 29, 1996, applicants filed their rebuttal in
support of the primary application and related applications in
this proceeding. On the same date, parties, including
applicants, filed responses to the inconsistent and responsive
applications, and responses to comments, protests, requested
conditions, and other opposition.’' Applicants’ April 29
submission is designated UP/SP-230-234. On May 8, 1996, The
Kansas City Southern Railway Company (KCS) filed a motion to
strike portions of applicants’ rebuttal and accompanying verified
statemeniLs (KCS-53). in the same pleading, KCS moved to strike
portions of the response to inconsistent and responsive
applications, response to comments, protests, requested
conditions, and other opposition, and rebuttal in support of
related applications filed by Burlington Northern Railroad
Company and The Atchison, Topeka and Santa Fe Railway Company
(BN/Santa Fe). BN/Santa Fe’'s April 29 filing is designated
BN/SF-54 .

KCS Arqume

KCS notes that our rules and procedures limit the ccatent of
a party’s rebuttal to "issues raised in reply statewents to which

! Proceedings pending before the Interstate Commerce
Commission (ICC) at the time of its termination must be decided
under the law in effect prior to January 1, 1996, if they involve
functions retained by the ICC Termination Act of 1995, Pub. L.
No. 104-88, 109 Stat. 803. This proceeding was pending with the
ICC prior to January 1, 1996, and relates to functions retained
under Surface Transportation Board (Board) jurisdiction pursuant
to new 49 U.S.C. 11323-27. Citations are to the former sections
of the statute, unless otherwise indicated.

Union Pacific Corporation (UPC), Union Pacific Railroad
Company (UPRR), Missouri Pacific Railroad Company (MPRR),
Southern Pacific Rail Corporation (SPR), Southern Pacific
Transportation Company (SPT), St. Louis Southwestern Railway
Company (SSW), SPCSL Corp. (SPCSL), and The Denver and Rio Grande
Western Railroad Company (DRGW) are referred to collectively as
applicants. UPRR and MPRR are referred to collectively as UP.
SPT, SSW, >rCSL, and DRGW are referred to collectively as SP.

' March 29, 1996, was the deadline for inconsistent and
responsive applications, comments, protests, requests for
conditions, and any other opposition evidence. Comments from the
United States Department of Justice were due on April 12, 1996.
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they are directed," and states that any material, issues,
comments, cr verified statements contained in UP/SP-230-234 ard
BN/SF-54 must be specifically directed to issues contained within
the comments and responcive applications filed by other parties.
49 CFR 1112.6. XCS contends that both applicants’ and BN/Santa
Fe’'s April 29 filings contained "numerous" portions that are
inappropriate at this stage of the proceeding and should be
tricken.

First, KCS contends that certain portions of applicants’
rebuttal do not seek to controvert evidence submitted by other
parties in their comments or responsive applications, but are
instead attempts to bolster the primary application and should
have been submitted .ith the primary application. Specifically,
KCS states that portions of Mr. La Londe’s verified statement
should be stricken, ana that Mr. Uremovich’s statement sho.ld be
stricken in its entirety.

Second, KCS maintains that portions of applicants’ rebuttal
should be stricken because they relate to theories not previously
advocated by applicants, or they introduce new studies, which are
allegedly inappropriate for rebuttal testimony. Specifically,
KCS asserts that all references to the settlement agreement
applicants and BN/Santa Fe reached with the Chemical
Manufacturers Association (CMA) on April 18, 1996, should be
stricken.' KCS lists numerous specific items that allegedly
should be stricken because they pertain to the CMA settlement
agreement, but some of the items alsc contain other information.
The items, which include the CMA settlement agreement itself,
contain testimony describing the details of the CMA settlement
agreement and other settlement agreements. One item contains
applicants’ responses to claims by various parties that they have
puild-out options that improve their competitive positions and
would be taken away or weakened by the proposed merger. Other
assailed items contain clarifications of the BN/Santa Fe
settlement agreement. Regarding BN/SF-54, KCS contends that n.w
testimony and comments relating to the CMA settlement agreement
should be stricken.

Also, KCS contends that portions of the verified statements
of Mr. Bernheim, Mr. Rebensdorf, and Mr. Peterson should te
stricken because they contain information pertaining to new
studies. KCS argues that the assailed portions contain
information that was in applicants’ possession at the time they
filed the primary application, and that they should have
submitted the information at that time.

Third, KCS asserts that matters as to which parties

allegedly were denied discovery by applicants should be stricken,
specifically, applicants’ references to build-ins and build-outs.

Arguments of Applicants

Applicants replied to KCS’ motion on May 13, 1996 (UP/SP-
246). They contend that every item KCS seeks to have stricken is

‘ On April 29, 1996, KCS filed a motion requesting that we
require applicants to amend the primary application, or
alternatively, that we allow parties to conduct discovery and
submit evidence relating to the CMA settlement agreement (KCS-
49). 1In Decision No. 35, served May 9, 1996, we denied the
relief sought by KCS. However, we noted that applicants had
stated that their witnesses and BN/Santa Fe’'s witnesses who
addressed the CMA settlement agreement in the April 29 filings
could be deposed. We stated that such discovery could take
place, and that information gained in such depositions could be
included in the briefs, due June 3, 1996.

2
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proper rebuttal, and that KCS’ moticn should be denied in its
entirety. Regarding Mr. La Londe’s statement, applicants allege
that it is in response to the March 29 arguments of various
shippers and shipper organizations. It contains the following:
(1) testimony addressing the role of the National Industrial
Transportation League (NFITL) as a representative of shipper
interests and noting t'.at there is significant support for the
proposed merger among NITL members; (2) assessments of the
comments of individual shippers; (3) rebuttal of various claims
that applicants have overstated the degree of shipper support for
the merger; (4) responses to shipper surveys relied upon by
opponents to the merger; and (5) responses to various divestiture
proposals.

Applicants state that Mr. Uremovich’s statement refutes the
March 29 arguments made by several parties that the merger would
reduce competition and should either be denied or be conditioned
by requiring line divestitures. In response to KCS’ arg-'ment
that this material should have been included in the orig. ial
application, applicants argue that they could not have
anticipated what contentions wculd be advanced by some parties on
March 29 regarding SP’s competitive vitality and various
strategies for "carving up" SP. Mr. Uremovich also testifies
regarding the alleged harms of divestiture proposals, which
applicants contend is directly responsive to numerous March 29
submissions. Similarly, he responds to March 29 claims that
BN/Santa Fe will not compete vigorously under the BN/Santa Fe
settlement agreement.

Regarding all references to the CMA settlement agreement,
applicants argue that the CMA settlement agreement responds to
criticisms of the application by CMA and others in their March 29

filings, and that explaining it in rebuttal is appropriate.

With regard to new studies in general, applicants state that
a "new" study is not per se improper. Applicants contend that
Mr. Bernheim’s study is in direct regponee to arguments made by
various parties on March 29 that SP is a "lowball pricer" or
leads prices downward in the markets where it competes. There is
no ground for expecting applicants to have done this study before
the opponents’ claims were known, applicants argue.

The assailed portion of Mr. Jebensdorf’s statement allegedly
is in response to the arguments of Mr. Thomas Crowley, a witness
appearing on behalf of several parties. Applicants state that,
in hie original statement, Mr. Rebensdorf presented a table
allegedly showing that the trackage rights compensation fee
agreed upon between applicants and BN/Santa Fe was within the
range of comparable fees in other agreements. Mr. Crowley
submitted arguments opposing this testimony, and Rebensdorf
submitted rebuttal testimony. Applicants state that this is
clearly proper rebuttal, and that, even though the information
was previously available to applicants, it would be unreasonable
to require it to have been included in the application.

Applicants state that, on April 29, Mr. Peterson, who
originally filed rate studies allegedly demonstrating the
intensity of two-railroad competition, submitted testimony
regarding his study of autoe--a commodity group he had not
previously studied and in which at least one merger opponent had
stated that SP plays a unique price leadership role. The
testimony allegedly directly refutes March 29 claims regarding
auto traffic, and is also allegedly proper rebuttal to general
arguments about adverse effects of the merger on shippers who go
from three gerving railroads to two as a result of the merger (3-
to-2 shippers).
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Applicants dispute KCS’ contention that it was denied
disccvery regarding build-ins and that, therefore, rebuttal
testimony by various witnesses regarding build-ins shouli be
stricken. Applicants admit that they objected to KCS' request
for every document in the possession of UP or SP mentioning
build-ins. Administrative Law Judge Nelson sustained that
objection when KCS moved to compel. Applicants contend that at
least two witnesses (Mr. Peterson and Mr. Gray) provided
extensive discovery on the issue in their depositions.
Applicants state that they also prcovided KCS with a written
report that Mr. Peterson had described at his deposition.
Applicants state that KCS raised with Judge Nelson a demand for
data that Mr. Peterson referred to at his deposition, and
applicants explained that Mr. Peterson had collected these data
orally wnd that there were no documents to produce. Judge Nelson
did not direct that any documents be produced, and neither KCS
nor any other party appealed any discovery ruling regarding
build-ins. Applicants contend that KCS received all discovery
concerning build-ins in time to use the evidence in its March 29
filings. and has had the right to cross-examine the rebuttal
witnesses on the subject. 1In applicants’ view, the rebuttal
testimony on build-ins responds tc March 29 filings by several
parties and is proper rebuttal.

BN/Santa Fe also replied to KCS' motion on May 13, 1996
(BN/SF-57). BN/Santa Fe maintains that all of the testimony and
evidence relating to the CMA settlement agree~_nt is proper
rebuttal, and that to strike the material would deprive us of
useful information and discourage parties from seeking to resolve
disputes through negotiation.

DISCUSSION AND CONCLUSIONS

We will deny the relief sought by KCS. An examination of
every item of testimony KCS seeks to have stricken indicates that
each can properly be characterized as generally rebutting some
evidence, argument, or testimony submitted on March 29 by an
opponent of the proposed merger.

In support of its motion, KCS relies on a decision the ICC
issued in Union Pacific Corporation, Union Pacific Railroad
o L M : T3 ' . . = 54
al

Western Railway Company, Finance Docket No. 32133 (ICC served
Sept. 12, 1994) (UP/CNW). This reliance is misplaced. As
wpplicants note in UP/SP-246, the procedural posture here is
different. In that proceeding, the ICC struck significant
portions of the responsive applicants’ rebuttal filings because
they contained additional attacks on the primary application,
instead of just rebuttal in support of the responsive
applications. Here, applicants are entitled to respond to all
the opposition to the case filed on March 29 and to close the
record on their own case. If all "new" testimony, evidence, and
argume-.t were ctricken from the record, applicants could not
properly respond to the opposition. The same would be true if
any evidence that was technically in applicants’ possession when
they filed the primary application was stricken. Applicants have
to know to what they are responding, and cannot be expected to
submit all evidence of any relevance whatsoever with the primary
application.

We believe that Decision No. 35 addressed, to o large
extent, KCS’s arguments regarding the evidence pertaining to the
CMA settlement agreement. As we stated there, we will evaluate
the effects of the CMA settlement agreement on the original
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BN/Santa Fe settlement agreement,® and we will determine the
efficacy of the agreements in rectifying any competitive problems
that we conclude would result from applicants’ unconditioned
merger. We generally want to encourage settlement agreements;
barring applicants from discussing those agreements when they
close the evidentiary record on their case would not further that
policy.

We agree with applicants that the record does not indicate
that KCS, cr any other party, was denied discovery on the issue
of build-outs. We will not strike any of the material pertaining
to build-outs on that ground.

Finally, we note that KCS, and all other parties, have the
opportunity to depose applicants’ rebuttal witnesses. In fact,
applicants stated that KCS is "proceeding with an active
campaign®" to depose those witnesses. Information gained in such
depositions may be included in the briefs, which are due on June
3, 1996.

This action will not significantly affect either the quality

of the human environment, or the conservation of energy
resources.

It is ordered:
: KCS’ motion is denied.
2. This decision is effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Simmons,
Commissioner Owen.

Vernon A. Williams
Secretary

® The CMA settlement agreement amends applicants’ original
settlement agreement with BN/Santa Fe, which applicants submitted
as part of the primary application, and which is purported to
rectify competitive problems that would resgult frcm applicants’
unconditioned merger.
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PA CIE‘I_ RAILROAD COMPANY - -CONTROL AND MER;..P.—-:OUTHLRN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY?

[Decision No. 38]
Decided: May 31, 1996

BACKGROUND
This decision addresses two filings by The Kansas City
Southern Railway Company (KCS): (1) KCS-54, a supplement to KCS’
motion to strike (KCS-53); and (2) KCS-57, a petition to reopen
Decision No. 35, served May 9, 1996, in this proceeding.

Supplement to M™otiop to Strike, 1In its motion to strike,
KCS had argued, among f\thl:r things, that portions of applicants’
witness Dr wrr. leim’s statement should be stricken because they
mntained information péx taining to new studies. Applicants
ntended rhm Dr. Bernheim’s study was in direct response to
irguments made by various parties on March 29, 1996, that SP is a
"lowball pricer" or leads prices downward in the markets where it

Proceedings pending before the Interstate .ommerce

‘ommission (ICC) at tne time of its termination must be decided
under the law in effect prior to January 1, 1996, if they involve
functions retained by the ICC Termination Act of 1995, Pub. L.
No 104-88, 109 Stat. 803. This proceeding was pending with the
[CC prior to January 1, 1996, and relates to functions retained
under Surface Transportation Board (Board) jurisdiction pursuant
to new 49 U.8.C. 11323-27. Citations are to the former sections
f the statute, unless otherwise indicated.

Union Pacific Corporation (UPC), Union Pacific Railroad
Company (UPRR), Missouri Pacific Railroad Company (MPRR),
southern Pacific Rail Corporation (SPR), Southern Pacific
I'ransportation Company (SPT), St. Louis Southwestern Railway
Company (SSW), SPCSL Corp. (SPCSL), and The Denver and Rio Grande
Western Railroad Company (DRGW) are referred to collectively as
applicants. UPRR and MPRR are referred to collectively as UP.
SPT, SSW, SPCSL, and DRGW are referred to collectively as SP.

On April 29, 1996, applicants filed their rebuttal in
support of the primary application and related applications in
this proceeding. On the same date, parties, including
applicants, filed responses to the inconsistent and responsive
applications, and responses to comments, protests, requested
conditions, and other opposition. In KCS-53, KCS also moved to
strike other portions of applicants’ rebuttal and accompanying
verified statements. In the same pleading, it moved to strike
portions of the response to inconsistent and responsive
applications, response to comments, protests, requested
conditicns, and other opposition, and rebuttal in support of
related applications filed by Burlington Northern Railroad
Company and The Atchison, Topeka and Santa Fe Railway Company
(BN/Santa Fe). We denied KCS’ motion to strike in Decision No.
37, served May 22, 1996.
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER~~SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIC GRANDE WESTERN RAILROAD COMPANY?

(Decision No. 39)

Decided: May 31, 1956

BACKGROUND

This decision addresses an emergency appeal by applicants
from an order of Administrative Law Judge Jerome Nelson (Judge
Nelson), filed May 31, 1996 (UP/SP-258). Judge Nelson entered
the order on May 30, '°"., requiring public release of a pussage
from a UPC Board of Directors' presentation that has been treated
as "highly confider cial” vnder the protective order governing
this proceeding. Applicants argue that review of Judge Nelson's
decision is appropriate to correct a c'ear error of judgment or
to prevent a manifest injustice. 49 CFR 1115.1(¢c).

The Board of Directors' meeting took place in February 1995,
According to applicants, the passage at issue is a "bullet point"
from a slide that was part of the presentation. Applicants state
that the slide does not accurately reflect the content ot the
oral remarks made to the UPC Board or the written material's
handed out during the meeting. In December 19%5, Applicants
produced the presentation in discovery. On May 30, 1995, The
Kansas City Southern Railway Company (KCS) requested that Judge
Nelson require public release of the bullet point, asserting that
it should be made part of the public debate over applicants'
proposed nerger. KCS also claimed that it would be difficult and
burdensome to treat this point confidentially in its brief (due
on June 3) or during oral arqument.

In appealing Judge Nelson's ruling, applicants make the
following arguments: (1) that Board of Directors' presentations
are highly confidential and should not be publicly disclosed; (2)
that releasing one "misleading snippet"” from a highly
confidential Board of Directors' presentation is manifestly

Proceedings pending before the Interstate Commerce
Commission (ICC) at the time of its termination must be decided
under the law in effect prior to January 1, 1996, if they involve
functions retained by the ICC Termination Act of 1995, Pub. L.
No. 104-88, 109 Stat. 803. This proceeding was pending with the
ICC prior to January 1, 1996, and relates to functions retained
under Surface Transportation Board (Board) jurisdiction pursuant
to new 49 U.S.C. 113223-27. Citations are to the former sections
of the statute, unless otherwise indicated.

‘ Union Pacific Corporation (UPC), Union Pacific Railroad
Company (UPRR), Missouri Pacific Railroad Company (MPRR),
Southern Pacific Rail Corporation (SPR), Southern Pacific
Transportation Company (SPT), St. Louis Southwestern Railway
Company (SSW), SPCSL Corp. (SPCSL), and The Denver and Rio Grande
Western Rallroad Company (DRGW) are referred to collectively as
applicants. UPRR and MPRR are referred to collectively as UP.
SPT, SSW, SPCSL, and DRGW are referred to collectively as SP.
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unfair; and (3) that Judge Nelscn's decision sets bad precedent
that will hinder discovery in future proceedings.

KCS replied to applicants' appeal on May 31, 1995 (KCS-59).
KCS argues: (1) that the information is not proprietary or
confiaential and is not deservinjy of the "highly confidential"
designation; (2) that the document is not part of the official
UPC Board record, and that it is therefore inappropriate for
applicants to rely on a blanket confidentiality protection for
Board of Directors' minutes; and (3) that no other justification
exists for treating the statement as "highly confidential."

We will deny the relief sought by .pplicants. The
information that applicaznts seek to suppress is not commercially
sensitive in the traditional sense. We are not without
reservations about disclosing comments made at a Board of
Directors' meeting, particularly when the people at the meeting
believed the minutes would be confidential. Nevertheless, our
review of the record does not indicate that there was a clear
error of judgnent or that Judge Nelson's decision to release
these few words will result in manifest injustice. The standard
set out in section 1115.1 is a strict one, and applicants have
failed to meet 1t.

The decision will not affect the guality of the human
environment or the conservation of energy resources.

It _is ordered:

1. Applicants' appeal of Administrative Law Judge Jerome
Nelson's May 30, 1996 order is denied.

2. This decision is effective on the date of service. ‘

By the Board, Crairman MoW\'}dChairma Owen /”Ad'
Commissioner Owen. o i > 5 %}' o
0y 7 Y S
:/ ’ . B
,-" 4;_///1

Vernon A. Williams
Secretary
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btained during . Krebs’ May 9 dephs:tlo however, KCS states
hat it renewed its request for BNSF to pr these studies.

CS’ counsel sent letters on May 9, 199¢ i r 15, 1996,

70,

oo

BNSF’'s counsel requesting the McKinsey studies. CS states that
Ex‘\'"F did not xesr’md to these requests until May 2 1996, and
ienied the mat the basis of Judge Nelson’s March 8
n.llnd and KC‘S’ failure to provide a valid reason for
reconsideration o© decision.

iscovery conference held on May 30, 1996, KCS
reasons why the McKinsey studies were relevant in
leged newly discovered facts from Mr. KIGD"' verified
::fa.'emem nd deposition: (1) Mr. Krebs shared certain of these
studies with his competitors, in possible violation of the
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f Santa Fe, specifically with BN

KCS argues that Mr. Krebs’ deposition testimony

inconsistent with his verified statement attached to

Response to Inconsistent and Responsive Applications
29, 1996, 1 which he states:
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because the evidentiary record ¢
failed to obtain a ruling on its renewed
1sey studies until May 30, 1996, well afte:
the evidentiary record BNSF also states that KCS’
Decision No. 37 allows it to serve new discovery
obtain new documentary evidence based on subjects
during rebuttal dop().‘;\ ons and that the McKinsey
fall within that class of evidence is wrong BNSF
its belief that KCS is precluded from obtaining further
through written discovery and demands for document
n in this proceeding. BNSF asserts that KCS’ request
the Board reopen the record is an attempt to prolong the
ceedings, and that this effort should not be condoned.
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and st matter from the issues in t i and
prod ion would be too burdensome for BNSF.
if 5 had appealed that decision, KCS could have obtained a
ruli on the studies from the Board in March. BNSF asserts
ruling at issue is not a new ruling on the merits but a mere
denial o e ideration of a prior ruling that KCS did not

i KCS’ prior fa.lure to appeal should be deemed a

to bring this issue before the Board,

especia

Moreover, BNSF argues that KCS has failed to
outdated studies could be relevant to establishing

relevant to the merger of UP and SP. BNSF points out

ICC, in affirming an Administrative Law Judge’s denial

motion to compel production of documents, held that the
applicants in that case should not be compelled to produ any
studies that had been prepared more than 5 years before t =
decision because such material "is too remote to be relevant in
th{e] proceeding." Union Pacific Corporation and Union Pacific
Railroad Company--Control--Misgourl Pacific Corporation and
Missouri Pacific Railroad Company, Finance Docket No. 30, 00C
served Apr. 27, 1981).

(1CC

BNSF states that Judge Nelson’s two rulings
studies are consistent with the practice in t!
parties to this case, including KCS, have cons
produce their strategic planning st udies. First BNSF
that, in KCS’ filing dated March 4, 1996 (KCS-24), KCS
juce its business plans or strategic plans because t
such terials was unduly burdensome in that it souc
rmat ic that was neither relevant to this proceeding no:
sonably calculated to lead to the discovery of admissible

S

evidence Second 31 points out that, in December 1995, Judge
to compel applicants in this

Nelson rejecte .CS’' motion
eedl to produce strategic and competitive analyses
regarding the prior merger proposal between BN and SF.

BNSF contends that KCS has shown no need for the McKinsey
studies, and that KCS did not learn anything new from Mr. Krebs'’
ljeposition that it did not already know from the previous
lepositions of Carl R. Ice, Larry M. Lawrence, and Gerald
irinstein. Specifically, BNSF notes that KCS had received
extensive testimony from those depos.tions taken in February
about the McKinsey studies, before Judge Nelson‘s first ruling
BNSF st es that Judge Nelson correctly concluded that KCS could
r arguments without having the studies themselves, and

was not harmed by the denial of its belated request for

les

NSF asserts that KCS misleadingly argues that BNSF "placed
in issue" the contents of the studies through Mr. Krebs’ verified
statement that he had never seen or shared a plan for duopoly in
the West. BNSF states that Mr. Krebs’ testimony directly and
narrowly responded to allegations made by KCS concerning the

BNSF notes that KCS claims that Judge Nelson made
findings at the May 30 conference relating to newly learned facts
pertaining to the McKinsey studies, among which was that one of
the studies described in the Krebs’ deposition corroborates the
divestiture conditions being sought in the UP/SP merger
application. BNSF states that there were no such findings and
that Judge Nelson properly assumed, solely for purposes of ruling
on KCS’' reques:, the tr KCS’ various assertions and that,
even if true, those ass s would not justify production of
the studies. BNSF s A KCS misrepresents the record in
this regard.
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The record does not ind‘cate a clear error of judgment ox
manifest injustice with regard to Judge Nelson’'s ruling denying
KCS’ renewed reqguest that BNSF be required to produce studies of
acquisition and consolidation strategies for the western rail
market. Our regulations applicable to appeals of decisions of
the Administrative Law Judge provide that "such appeals are not
favored; they will be granted only in excepticnal

to correct a clear error of judgment or to prevent
Ajustice.” 49 CFR 1315.1 -

be

We ‘eaxAy pointed
sion No. 6 that " ([alny < 2 to
ued by Judge Nelson will b avve'ned ry the s o ?
dards of 49 CFR 1115.1(c). out
B.1i{c) is a strict one. 1In A:s appea-, K‘b has

This action will not significantly affect either the quality
of the human environment or the conservation of energy resources.
ordered:
KCS’ appeal of R'ﬂ nAs:va"ve Law Judge
1996 order is d
decision is effective on the date

-

By the Board, Chairman Morgan, Vice Chairman Simmons, and

Vernon A. Williams

Secretary
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APPENDIX A
SCHEDULE OF APPEARANCES
The Board will entertain requests from Members of Congress to speak prior to the formal schedule
TIME

ALLOTTED
PRIMARY APPLICANTS, et al.

Primar; Applicants:

Union Pacific Corporation, Union Pacific Railroad Co., 90 minutes
Missouri Pacific Railroad Co., Southem Pacific Rail Corp.,
Southern Pacific Transp. Co., St. Louis Southwestern Rwy. Co
SPCSL Corp.. and The Denver & Rio Grande Western Kailroad Co

Settlement Agreement Parties (Other Than Labor):

Burlington Northem Raiiroad Co. and The Atchison, Topeka and Santa Fe Railway Company mi tes
Chemical Manufacturers Assoc S mir tes
Utah Railway Company S minutes

FEDERAL GOVERNMENT PARTIES
U.S. Department of Transportation S minutes
1.S. Department of Justice S minutes

SHIPPER ORGANIZATIONS
I'he Natonal Industrial Transportation League minutes
Save the Rock Island Commuttee, Inc minutes
Coalition for Competitive Rail Transportation minutes

COAL SHIPPERS
Western Coal Traffic League/Wisconsin Power & Light Co./Wisconsin Public Service Corp S minutes
Fntergy Services, Inc /Arkansas Power & Light Company Gulf States Unihities Company minutes
Texas Unhities Electric Company minutes
City Public Service Board of San Antomo minutes
Sierra Pacific Power Company and Idaho Power Company minutes
Wisconsin Electnic Power Company minutes

GULF COAST SHIPPERS
Socieny of Plastics Industry, Inc./Union Carbide Corporation/Montell USA, Inc minutes
Dow Chemical Company minutes
International Paper Company minutes
[he Geon Company minutes

GRAIN SHIPPERS
b armland Industries, Inc./Mountain-Plains Communities & Shippers Coalition and
Colorado Wheat Admimstrative Committee minutes

RAILROAD PARTIES
Consohdated Rayl Corporation minutes
kansas City Southern Ralway Co minutes
Montana Rail Link, Inc minutes
lexa: Mexican Railway Company minutes
Captal Metropoitan Transportation Authonty minutes

STATE AND LOCAL GOVERNMENTS/

ABANDONMENT, ENVIRONMENTAL, AND RELATED INTERESTS
Railroad Commssion of Texas S minutes
State of Texas, Attomey General 5 minutes
Caliwomia Public Utihties Comm minutes
Springfield Plastics Inc./Brandt Consolidated, Inc minutes
City of Reno, NV 2 minutes
Sedgwick County, KS/City of Wichita, KS 2 minutes
Fast Bay Regional Park District 2 minutes
Ratls to Trails Conservancy 2 minutes

LABOR PARTIES
Alled Rail Unions/TransportationsCommunications International Union 8 minutes
United Transportation Union 8 minutes

REBUTTAL
The pnmary zpplicants are allotted the unused portion of their 90 minutes argument time for rebuttal




Finance Docket
APPENDIX B: EMBRACED PROCEEDINGS

This designation covers both the Finance Docket
oceeding and the following em:ra~e3 pro~eea;nas
60 (Sub-No. Union
Railroad Company, Southern
ut Hwes ern Railway Company, SPCSL o gn& The Denvexr and
Grande WQg,;gn Eggggggg Company--Tracka s Exemption--Burl
Northern Raj Compan Th isSon ,k anta Fe R
Qﬂgg.), Finance Docket No. 32760 (Sub-No. 2), Burlington Ngr;ng:r
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uthern Pac ;&MM&&J\MM
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Jefferson Davis and Calcasieu Parishes, LA:; Docket No. AB-3 (Sub-No.
134X), Missouri Pacific Railroad Company--Abandonment Exemption--Troup-
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Finance Docket Yo. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACTFIC RAILROAD COMPANY-- CONTROL AND MERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUT(AERN PACIFIC TRANSPCRTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

(Decision No. 42]
Decided: June 21, 1996

The oral argument and voting conference in this proceeding
have been set for Monday and Wednesday, July 1 and 3, 1996,
espectively, at 10:00 a.m. at the Surface Transportation Board,
1201 Constitution Avenue, N.W., Washington, DC. The hearings
will be held in the Board's Hearing Room A. The embraced cases
in the above proceeding are set forth in Appendix A hereto.

Hearing Room A has a limited seating capacity, and the Board
deems it necessary to control access to the hearing room. The
Board has reserved Hearing Room B, across the hall from Hearing
Room A, to serve as an overflow room to accommodate perscons
unable to gain entry into Hearing Room A. The overflow hearing
room will have a closed-circuit audio and visual telecast of all
of the events in Hearing Room A. The access to Hearing Room B
will be on a first come, first admitted basis

In light of the necessity to conirol access to the Hearing
Room A proceedings, the Board orders as follows:

It is ordered:

I Each party that has been designated by the Board as a
participant in the oral argument will be issued admission badges
for the participant and one associate to gain access to
designated reserved seating in Hearing Room A for both the oral
argument and the voting conference. Staff assisting with any map
presentations are requested to remain in Hearing Room B until
shortly before their presentation, and to seek access to Hearing
Room A only during the presentation of that particular party.

The map assistants must be identified to the Board's Office of
the ecretary (202/927-7428) by close of business on June 28,
1996. Persons so identified will be permitted access to Hearing
Rocm A during the presentation, even if no seating is available
at that time.

2. Participants located within the Washington, DC,
letropolitan area must pick up their two admission badges from




the Office of the Secretary (Rm 2215) by close of business on
June 28, 1996. Participants outside the Washington Metropolitan
Area have until 9:30 a.m. on July 1, 1996, to pick up their
admission badges. All participants must present their admission
badges to Board staff at the door of Hearing Room A by 9:30 a.m.
on July 1, 1996, to claim their reserved seats. The Board will
release unclaimed reserved seats to the public.

3. This decision is effective on the date of service.

By the Board, Vernon A. wWilliams, Secretary.

Vernon A. Williams
Secretary




Appendix A

Finance Docket No. 32760 (Sub-No. 1), Union Pacific Railroad
Company, Missouri Pacific Railroad Company, Southern Pacific
Transportation Company, St. Louis Southwestern Railway
Company, SPCSL Corp., and The Denver and Rio Grande Western
Railroad Company--Trackage Rights Exemption--Burlington
Northern Railrcad Company and The Atchison, Topeka and Santa
Fe Railway Company;

Finance Docket No. 32760 (Sub-No. 2), Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe
Railway Companv--Petition for Exemption--Acgquisition and
Operation of Trackage in California, Texas, and louisiana;

Finance Docket No. 32760 (Sub-No. 3), Union Pacific
Corporation, Union Pacific Railroad Company, Missouri
Pacific Railroad Company, Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp., and Tne Denver
and Rio Grande Western Railroad Company-=Control Exemption--
The Alton & Southern Railway Company;

Finance Docket No. 32760 (Sub-No. 4), Union Pacific
Corporation, Union Pacifiz Railroad Company, Missouri
Pacific Railroad Company, Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis

Southwestern Railway Company, SPCSL Corp., and The Denver

Central California Traction Company;

Finance Docket No. 32760 (Sub-No. 5), Union Pacific
Corporation, Union Pacific Railrcad Company,

Pacific Railroad Company, Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp., and The Denver
and Rio Grande Western Railroad Company--Contrcl Exemption--
The Ogden Union Railway & Depot Company;

Finance Docket No. 32760 (Sub-No. 6), Union Pacific
Corporation, Union Pacific Pailroad Company, Missouri
Pacific Railroad Company, Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp., and The Denver
and Rio Grande Western Railroad Company--Control Exemption--

portland Terminal Railroad Company;

Finance Docket No. 32760 (Sub-No. 7), Union Pacific
Corporation, Urion Pacific Railroad Company, Missouri
Pacific Railroad Company, Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp., and The Denver
and Rio Grande Western Railroad Compary--Control Exemption--
Portland Traction Company;




Finance Docket No. 32760 (Sub-No. 8), Union Pacific
Corporation, Union Pacific Railroad Company, Missouri
Pacific Railroad Company, Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southweste:n Raiiway Company, SPCSL Corp., and The Denver
and Rio Grande Western Railroad Company--Control Exemption--
Overnite Transportation Company, Southern Pacific Motor
Trucking Company, and Pacific Motor Transport Company:;

Finance Docket No. 32760 (Sub-No. 9), Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe
Railway Company--Terminal Trackage Rights-~Kansas City
Southern Railway Company;

Docket No. AB-3 (Sub-No. 129X), Missouri Pacific Ra. road
Company--Abandonment Exemptlon-—curdon -Camden Line In Clark,
Nevada, and Ouachita Counties, AR;

Docket No. AB-3 (Sub-No. 130), Missouri Pacific Railroad
Co_pany--AbandonAonr——T0hnor -NA Junction Line In Kiowa,
Crowley, and Pueblo Counties, CO;

Docket No. AB-3 (Sub-No. 131), Missouri Pacific Railroad
Company--Abandonment~--Hope-Bridgeport Line In NDickinson and
Saline Counties, KS;

Docket No. AB-3 (Sub-No. 132X), Missouri Pacific Railroad
Company--Abandonment Exemption--Whitewater-Newton Line In
L)H&:,l_g Ii__,a_nq_,_,l{s!L,\!_QY COU n ¥ J es L_—}\ o

Docket No. AB-=3 (Sub-No. 133X), Missouri Pacific Railroad
Company--Abandonment Exemption--Iowa Junction-Manchest
Line In Jefferson Davis and Calcasieu Parishes, LA;

Docket No. AB-3 (Sub-No. 134X), Missouri Pacific Railroad

Company--Abandonment onmpt10n-11rcup_yp;§ohouvo ine In
Smith County, TX;

Docket No. AB-8 (Sub-No. 36X), The Denver and Rio Grande
Western Railroad Company--Discontinuance Exemption--Sage-
Leadville Line In Eagle and Lake Counties, CO;

Docket No. AB-8 (Sub-No. 37), The Denver and Rio Grande
western Railroad Company--Discontinuance of Trackage Rights~-
-Hope-Bridgeport Line In Dickinson and Saline Counties, KS;

Docket No. AB-8 (Sub-No. 38), The Denver and Rio Grande
Western Railroad Company--Discontinuance of Trackage Rights~-

-Towner-NA Junction Line In Kibwa, Crowley, and Pueblo
Counties, CO;

Docket No. AB-8 (Sub-No. 39), The Denver and Rio Grande

2




Western Railroad Company--Discontinuance--Malta-Cafon
Line In Lake, Chaffee and Fremont Counties, CO;

Docket No. AR-12 (Sub-No. 184X), Southern Pacific
Transportation Company--Abandonment Exemption--
Wendel-Alturas Line In Modoc and Lassen Counties, CA;

Docket No. AB-12 {Sub-No. 185X), Southern Pacific
Transportation Company--Abandonment Exemption--Suman-Bryan
Line In Brazos and Robertson Counties, TX;

Docket No. AB-12 (Sub-No. 187X), Southern Pacific
Transportation Company--Abandonment Exemption--Seabrook-San
Leon Line 1n Galveston and Harris Counties, TX;

Docket No. AB-12 (Sub-No. 188), Southern Pacific
Trancportation Company--Abandonment--Malta-Cafion City Line
In Lake, Chafee, and Fremont Counties, CO;

Docket No. AB-12 (Sub-No. 189X), Southern Pacific
Transportation Company--Abandonment Exemption--Sage-
Leadville Line In Eagle and Lake Counties, CO;

Docket No. AB-33 (Sub-No. 93X), Union Pacific Railroad
Company--Abandonment Exemption--Whittier Junction-’olima
Junction Line In Los Angeles County, CA;

Docket No. AB-33 (Sub-No. 94X), Union Pacific Railrocad
Company--Abandonment Exemption--Magnolia Tower-Melrose Line
In Alameda County, CA;

Docket No. AB-33 (Sub-No. 96), Union Pacific Railroad
Company=--Abandonment--Barr-Girard Line In Menard, Sangamon,
anda Macoupin Counties, IL;

Docket No. AB-33 (Sub-No. 97X), Union Pacific Railroad
Company--Abandonment Exemption--DeCamp-Edwardsville Line In
Madison Ccunty, IL;

Docket No. AB-33 (Sub-No. 98X), Union Pacific Railroad
Company--Abandonment Exemption--Edwardsville-Madison Line In
Madison County, IL;

Docket No. AB-33 (Sub~No. 99X), Union Pacific Railroad
Company=--Abandonment Exemption--Little Mountain Jct.-Little
Mountain Line In Box Elder and Weber Countiess, UT;

Finance Docket No. 32760 (Sub-No. 10), Responsive
Application--Capita. Metropolitan Transportation Authority;

Finance Docket No. 32760 (Sub-No. 11), Responsive
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Application--Montana Rail Link, Inc.;

Finance Docket No. 32760 (Sub-No. 12), Responsive
Application--Enterqy Services, Inc., Arkansas Power & Light
Company, and Gulf States Utility Company;

Finance Docket No. 32760 (Sub-No. 13), Responsive
Application--The Texas Mexican Railway Company;

Finance Docket No. 32760 (Sub-No. 14), Application for
Terminal Trackage Rights Over Lines of The Houston Belt &
Terminal Railway Company--The Texas Mexican Railway Company;

Finance Docket No. 32760 (5ub-No. 15), Responsive
Application--Cen-Tex Rail Link, Ltd./South Orient Railroad

Company, Ltd.;

Finance Docket No. 32760 (Sub-No. 16), Responsive
Application--Wisconsin Electric Power Ccmpany; and

Finance Docket No. 32760 (Sub-No. 17), Responsive
application--Magma Copper Company, The Magma Arizona
Railroad Company, and The San Manuel Arizona Railroad
company.
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Comnuttee on Transportation and Infrastructure

Congress of the Umted States

Bouse of Representatives
Room 2183, Rapburn House @1lice Building
Wlashington, WL 20513
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June 17, 1996

The Honorable Linda J. Morgan
Chairman

Surface Transportation Board

12th Street and Constitution Avenue, N.W
Washington, D.C. 20423

Dear Chairman Morgan:

The proposed merger between the Union Pacific and Southern Pacific Railroads is a
critical current issue in transportation policy. We are confident that the Surface Transportation
Board will exercise its authority appropriately in deciding whether to approve the merger and, if
approved, what conditions t5 require in so approving it.

We also believe that it is part of the oversight responsibility of the Congress to be
informed about and to review critical decisions made by regulatory agencies, so that, when it is
time to reauthorize those agencies, the Congress can be well-informed about the issues those
agencies face in the performance of their duties.

Our staff have recently reviewed some of the “redacted” versions of materials submitted to
the docket ir the UP/SP merger case. Unfortunately, confidentiality requirements make it
necessary to remove so much material from these documents that they give only a partial sense of
the actual market forces that are at issue in the merger decision.

We therefore request that we be provided with unredacted versions of the following
documents submitted to the docket:

Verified Statement of W. Robert Majure

Verified Statement of Dr. Laurits R. Christensen

Verified Statement of Eileen Zimmer

Comments, Evidence, and Requests for Conditions submitted on behalf of the National
Industrial Transportation League

Verified Statement of Dr. William G. Shepherd

Verified Statement of Mr. Thomas D. Crowley, President, L E. Peabody and Associates

Brief of the United States Department of Transportation

Brief of the United States Department of Justice

Rebuttal Ve:ified Statement of B. Douglas Bernheim

Verified Statement of Robert Willig
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We are, of course, prepared to pledge, in writing, that we and our staff will not disclose
any of the confidential information contained in any of these documents without the approval of
the Board, and that we will not use the confidential information contained in them for any purpose
other than to aid in our unuerstanding of the record in the merger proceeding.

We propose that access to these documents be restricted to, in addition to ourselves, four
members of our staff, who will also pledge, in writing, to protect the confidentiality of the
confidential information contained therein:

Mr. David A. Heymsfeld, Democratic Staff Director, C ommittee on Transportation and
Infrastructure

Mr John V. Wells, Democratic Staff Director, Subcommittee on Railroads

Ms. Trinita Brown, Democratic Counsel, Subcommittee on Railroads

Ms Debbie Hersman, Legislative Assistant to Rep. Wise
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