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" . . . continued) 
e f f e c t on and a f t e r January 1, 1996. We w i l l nevertheless decide 
t h i s proceeding, and decide i t under the law m e f f e c t p r i o r to 
January 1. 1996, m accordance w i t h the soecial t r a n s i t i o n r u l e 
provided by section 204(b) ^3) (C! of the Act (any proceeding 
i n v o l v i n g t.he "rr.erger" of a motor ea rne r cf property, t ha t was 
pending before the ICC at the time of i t s te rminat ion , s h a l l be 
decided by t.he Board under the law i n e f f ec t p r i o r t o January 1, 
1996;, The transact ions at issue i n Finance DocKet No. 32760 
(Sub-No. 8) are not, m the t e c h n i c a l sense, mergers, buc p r i o r 
p rac t ice suggests tha t the wora "merger," ae used i n s ec t i on 
2 04 (b) ! 3) (C) , should be read b road ly . 3ee. g^.. Union Par' '-fic 
^Srpggg^ign, Vaion ?aci.l;i= Rai i roaa Cor.Danv and Missouri Pacif-.c 
••^a^»;r;aq CVTOSHY--control - -Chicago anc .'.'ort.-. Westen^ 
Transporta t ion companv and Chicago ana Harzr. Westem Railway 

vTOany. Finance DocKet No. 3 2133, Decision No. 25 (ICC served 
Mar. 7, 1995) iU£Z£HH) ( s l i p op. a t 56 n.52) ( m the context of 
o ld 49 U.S.C. 11343-44, tne words "merger" and " t ransac t ion" have 
been used almost mte rchangeao ly) . 

Saction 204(b)(3)(A) of the Act provides, i n genera l , t ha t 
i n t h t case of a proceeding under a provis ion of law repealed and 
not i=e..acted by the Act , such proceeding s h a l l be t e rmina ted . 
The Finance Docket No. 32760 lead proceeding includes, among 
otner th ings , a request t h a t c e r t a i n secur i t ies matters be 
approved under or exempted from the requirements of o l d 4 9 U.S.C. 
11301. Because the referenced secur i t i e s requirements were 
repealed and not reenacted, the described po r t i on of the Finance 
Docket No. 32760 lead proceeding was terminated, by f o r c e of law, 
e f f e c t i v e January 1, 1996. 

Pis used m t h i s dec i s ion , the term "new law" r e f e r s t o the 
law i n e f f e c t on and a f t e r January i , 1996, and the term 
"old law" re fe r s to the law i n e f f e c t p r i o r to January 1 , 1996. 
A l l f u r t h e r references I.T t h i s decis ion, except aa otherwise 
s p e c i f i c a l l y ind ica ted , w i l l be t o the applicable p rov i s ions of 
the o l d law. 
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INTRODUCTION 

A p p l i c a n t s . By a p p l i c a t i o n f i l e d Novemrje-.- 30, 1995 Union 
i ^ l Z ' - ' ' ^ o i ^ f ^ t i o n (UPC), Union P a c i f i c R a i l r o a d Company (UPRR), 
M i s s o u n P a c i f i c R a i l r o a d Company (MPRR), Southem P a c i f i c R a i l 
C o r p o r a t i o n (SPR), Southem P a c i f i c T r a n s o o r t a t i o n Company (SPT), 
^Qor-cT?" i^outi ,.estem Railway Company (SSW), sPCSL Corp. 

' ^ ^ ' l * "̂'̂  ^ ' ^ ^ " ' i * Westem R a i l r o a d Company 
(DRGW) seaK approval u n d t i 49 U.S.C. 11343-45 f o r : ' t he 

.„f„ ^ ^ i ^ - P̂"̂ ' SSW, SPCSL, and DRGW are 
^!f» w c o l l e c t i v e l y as a p p l i c a n t s . UPC, UPRR, and MPRR are 
r e f e r r e d t o c o l l e c t i v e l y as Union P a c i f i c . UPRR and MPRR are 

Irf*^^ff.^°^''?^^*'''^r*^y * f SPT, SSW, SPCSL, and DRGW 
^ " c o l l e c t i v e l y as Southem P a c i f i c . SPT. SSW, 
SPCSL, and DRGW are r e f e r r e d t o c o l l e c t i v e l y as SP. These and 
i n Appendix^'fi'''^^""* f r e q u e n t l y used i n t h i s d e c i s i o n are l i s t e d 

' The appl,.cation f i l e d November 30, 1995 (UP/SP-22, -23 
'dik ' i f ^ l ' . ^ ' n^ t ' . t ' ^ ' ' ' '^^^ ' *° supplemented on December 21, 
' u P / S P ^ i f oc^*" 26, 1996 (UP/SP-188), and March 29, 1^96 
(UP/SP-194 ana -195), c o n s i s t s o f t h e p r i m a r y a p p U c a t i o n (which 
seeKs a p p r o v a l f o r the common c o n t r o l and merger o f UP and SP 
and wnich was f i l e d m Finance Docket No. 32760) and v a r i o u s ' 

(cont i n u e d . . . ) 
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acq-iisition of contr o l or SPR by a wnoily owned UPC subsidiary; 
the r e s u l t i n g common co n t r o l or C? ana SP by UPC; and t.he 
-onsoiidation of t.he r a i l operations c: 'J? and SP.* 

T.he UPC'SPR Merger Agreement, lated August 3, 1995, provides 
that, upon the s a t i s f a c t i o n or certai.i conditions, including 
regulator"/ approval, a wholly cwnea UPC subsidiary w i l l acquire 
a i ^ of SPR's common stock and SPR w i l l be rr-.erged i n t o UPRR. 
Applicants note, .".owever, that UP/S? common c o n t r o l may be 
effected by ot.her means, mcludi.'-.g, f o r example, the merger of 
SPR i.-.to MPRR or the lease of a l l 3? properties to UPRR and/or 
y.PVS.. Applicants add that t.hey intend to -nerge SPT, SSW, SPCSL, 
ana DR(3W i n t o UPRR, although t.hey aiso aad t.iat these SPR 
s'jOBidianes may r e t a i n t h e i r separate existence f o r some time 
ana that other means may be usea to consolidate these 
suusidiaries i n t o tr.e merged system. Applicants ask, c i t i n g 
S.gr.>'̂ Pacngr v. 'Jnited States, 334 'J,3, 192 (1948), t h a t we 
determine that t.he Merger Aareement's terms f o r t.he purchaae of 
the SPR common stock are f a i r ootn to the stockholders of UPC and 
to t.~.e stoctthoiders of SFR," 

Aoplicants aisc have t i l e d relaf. ' aDclicatiuns, o e t i t i o . i s , 
ar.o .-.otices. These i.iclude a notice ; exemption f o r settlement-

',,,continued) 
a n c i l l a r y a p p l i c a t i o n s , p e t i t i o n s , and notices (which seek 
approval f o r or exemption of various merger-related matters) 

* UPRR and MPRR are wholly owned subsidiaries of UPC. SPI 
SPCSL, and DRGW are wholly owned subsidiaries of SPR; SSW i s a 
99.;%-owned subsidiary of SPR. 

' On August 9, 1995, UP Acquisition Corporation 
'Ac3~u7 s i t i o n ) , a wnolly owned UPC subsidiary t h a t was l a t e r 

Septemcer 15, 1995, A c q u i s i t i o n purchased these shares f o r 
j.pproximateiy S976 m i l l i o n the snares are being held m a voting 
tr u s t pending approval of the merger;, Applicants indicate that, 
upcr. s a t i s f a c t i o n of a l l conditions to t.he merger, each of SPR's 
stcc<nolders w i l l have the r i g h t tc specify the number of shares 
rhat sucn stockholder wishes to have converted i n t o (a) 0.4065 
.shares of UPC common stock per share, and (b) the r i g h t t o 
receive 325.00 per share m cash, without i n t e r e s t . The 
aggregate number of shares to be converted i n t o cash at the time 
•of t.-.e merger, together with shares tendered m the tender o f f e r , 
w i l ^ be equal as nearly as practicacle to 40% of a l l shares 
outstanding as of the date immediately p r i o r t o the date on which 
the merger becomes e f f e c t i v e . To the extent that SPR 
stocxholdera e l e c t m the aggregate to receive e i t h e r cash 
consideration i n excess of 40V or stock consideration m excess 
of 6 0%, the Merger Agreement requires t.he cash or stock component 
to ce prorated i n order t o achieve the specified proportions. 

Applicants note t h a t SSW has a small number of m i n o r i t y 
equity holders, and tha t t.he Federax Railroad Administration also 
holds c e r t a i n SSW redeemable preference snares. Applicants 
indicate that they are not now requesting a Schwabachey 
determination w i t h respect t o the compensation that might be paid 
to SSW secu r i t y holders m connection with a merger of SSW in t o 
UPRR or MPRR. Applicants add that, should they determine to 
carry out such a merger, they w i l l request e i t h e r a Schwabaeher 
determination respecting the terms or a declaratory order that no 
such determination i s required. 
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related trackage r i g n t s , a p e t i t i o n f o r exemption for settlement-
r-iiated l i n e sales, ri v e p e t i t i o n s f or exemption f o r control of 
terminal r a i l r o a a s , a p e t i t i o n f o r exem.ption for control of three 
motor c a r r i e r s , an application f o r terminal trackage r i g h t s , and 
several abandonment and discontinuance applications, p e t i t i o n s , 
and notices. 

Setciemenc Agreements.- In General. Settlement agreements 
have been entered into cy applicants and: Burlington Northern 
Railroad Company (BN) and T.he Atchison, Topeka and Santa Fe 
Railway Company (SF);" Utah Railway Company (URC); I l l i n o i s 
Central Railroad Company (IC); Wisconsin Central Ltd. (WC), The 
Brownsville and Rio Grande Intemationax Railroad (3RGI) ; Gateway 
Westem Railway Company (GWWR); and CSX Corporation, CSX 
Transportation, Inc., CSX Intermodal, i.nc., and Sea-Land Service, 
Inc. ( c o l l e c t i v e l y , CSX) .' Applicants acunowledge that the BNSF 
agreement i s intended (m large measure, t.hough not m i t s 
e n t i r e t y ) to address competitive issues raised by the merger, and 
they have tneretore requested that the terms of t h i s agreement be 
imposed as a condition to approval of t.he merger. Applicants 
maintain, however, tnat t.he agreements enterea i n t o with URC, IC, 
'flC. Pi'iGl, GWWR, and CSX are not mtenaed to aadress merger-
related competitive issues, ana they nave therercre not requested 
the imposition ot tne terms of these agreements. 

BNSF Agreemenc. At tne time the primarv application was 
f i l e d (November 30, 1995), the agreement that applicants entered 
i n t o w ith BNSF consistea of an agreement dated Septemcer 25, 1995 
(UP/SP-22 at 318-347) and a supplemental agreement dated 
November 18, 1995 ;UP/SP-22 at 348-359), and t.hese two agreements 
were generally referred -o i n the singular as the BNSF agreemant. 
Cn A p r i l 18, 1996, applicants entered i n t o an additional 
settlement agreement with BNSF and the Chemical Manufacturers 
Association (CMA), referred to as the CMA agreement, r e q u i r i n g , 
among other things, that c e r t a i n amendments be made to the BNSF 
agreement. UP/SP-219. On A p r i l 29, 1996, applicants, i n 
t h e i r r e b u t t a l f i l i n g s , represented t.hat they would make various 
c l a r i f i c a t i o n s and amenaments to the BNSF agreement see 
UP/SP-230 at 12-21; UP/SP-231, Part C, Tab 18 at 5-11. £s£ also 
UP/SP-260 at 8-9 isumroary of c l a r i f i c a t i o n s and amendments). On 
June 3, 1996, applicants, i n t h e i r b r i e f , represented thar they 
would m,aKe an aad i t i c n a l amenament to the BNSF aareement. See 
UP/SP-260 at 23 n.9 (referencing West Lake Charles, LA). On 
June 27, 1996, applicants and BNSF entered into a second 
supplemental agreement to the BNSF agreement. Sas UP/SP-266, 
Exhibit A. This second supplemental agreement purports to 
r e f l e c t the various commitments made subsequent t o execution of 
the agreement dated September 25, 1995 and the supplemental 
agreement dated November 18, 1995. UP/SP-266, Exhibit A at 1 
(3rd and 4th paragraphs). On June 28, 1996, applicants, m the 
f i l i n g t hat accompanied the second supplemental agreement, made 
at least one additional commitment. See UP/SP-266 at 3 
ireferen-ing UP/SP-BNSF reciprocal switch charges at points other 
than 2 - t o - l p o i n t s ) . 

Protestants: Railroads. Submissions opposmo, the merger 
and/or urging the imposition of conditions have been f i l e d by 
Consolidated Rail Corporation (Conrail), The Kansas City Southem 
Railway Company (KCS), Montana Ra i l Link, Inc. (MRL), The Texas 

' BN and SF are referred t o c o l l e c t i v e l y as BNSF. 

• S££ UP/SP-74 (URC and IC agreements), UP/SP-204 (WC and 
G'WWR agreements) , BRGI-3 (BRGI agreement), and UP/SP-238 (CSX 
agreement). 

- 9 -
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Mexican Railway Company (Tex Mex), Capital Metropolitan 
Transportation Authority iCMTA) , The Magma Arizona Railroad 
Company 'MAA), t.-.e San Manuel Arizona Raiiroaa Company tSMA),' 
and The Yolo Shortline Railroad Company (Yoloi, Other 
submissions nave oeen f i l e d bv Keokuk Junction Railway (KJRY) and 
I t s corporate parent. Pioneer Raiicorp PRC), oy Toledo, Peoria & 
Westem Railway Corporation (TP&W) , cy the Southern C a l i f o m i a 
Regional Rail Aut.hority (SCRRA) , and by Georgetown Railroad 
Company 'GTRR) ana i t s corporate a f f i l i a t e , Texas Crushed Stone 
Company TCSC) , A submission also has oeen f i l e d by the San 
Diego SL Imperial Valley Railroad (SDIV) ( i n opposition to one of 
the conditions requested by United States Gypsum Compa.iy). 

Protestants' Shipper Organizations. Submissions opposing 
the merger and/or urging t.he imposition of conditions have been 
f i l j d by T.he National I n d u s t r i a l Transportation League (NITL) , 
The Society of the Plastics Industry, Inc. iSPI), The Westem 
Coal T r a f f i c League 'WCTL), the Western Shippers C o a l i t i o n (WSC), 
the Mountain-Plains Communities & Shippers Coalition (MPCSC), the 
Coalition f o r Ccmuetitive Rail Transportation (CCRT), The Corn 
Refiners Association, Inc. (CRA), tne Nationa* Corn Growers 
Association (NCGA), the Montana Wheat and Barley Committee 
;MWBC1 , -ne Montana Farmers Union MFU! , Save tne Rock Islan d 
Committee, Inc, STRICT), the Colorado Wheat Administrative 
Committee CWAC; , : r.e Hoismgton Chamcer ot Commerce (HCCl , 
The Enia Board of Trade (EBT), the Kansas-Colcrado-Oklahoma 
Shippers Association iKCCSA', the Farmers Elevator Association of 
Minnesota (FEAM), and the South San Antonio Chamcer of Commerce 
(SSACC;. A submission also has been f i l e d by The I n s t i t u t e of 
Scrap Recycling Industries, Inc. (ISRI). 

Protestants: Coal Shippers. Submissions opposing the 
merger and/or urging the imposition of conditions have been f i l e d 
by Wisconsin Power & Light Company (WP&L!, Wisconsin Public 
C-ervice Corporation (WPS), Entergy Services, Inc. (ESI), Arkansas 
?ower SL Light Company (APtL) , Gulf States U t i l i t i e s Company 
(GSU)," the City Public Service Board of San Antonio (CPSB), 
Texas U t i l i t i e s E l e c t r i c Company (TUE) , Sierra Pacj.fic Power 
Company (SPP), Idaho Power Company ;IDPC),''' Arizona E l e c t r i c 
Power Cooperative (AEPCO), Wisconsin E l e c t r i c Power Company 
WEPCO)', Public Service Company of Colorado PSCo) , I l l i n o i s 
Power Company (ILP), Central Power 4 Light Company (CPtL), 
:.^termountaln Power Agency (IPA), Lower Coloraao River A u t h o r i t y 
and t.he City of Austin, TX (referred to c o l l e c t i v e l y as 

MAA and SMA are wholly owned r a i l exibsidiaries of 
Magma Copper Company (MCC). 

" A f f i l i a t e d c a r r i e r s Cen-Tex Rail Link, Ltd., and South 
Orient Railroad Company, Ltd. (referred t o c o l l e c t i v e l y as 
Cen-Tex) f i l e d a request f o r conditions opposing the merger 
unless approval thereof was conditioned by req'iiring applicants 
to negotiate certain tracKage r i g h t s . Because Cen-Tex docketed 
I t s request for conditions i n the manner of a responsive 
application, we treated i t as a responsive application, and we 
rejected i t as incomplete. See Decision No. 2 9 (served Apr. 12, 
1996), Because Cen-Tex also had f a i l e d t o comply with the 
discovery obligations to which i t was subject, we ordered t h a t 
i t s request for conditions be stricken from t.he record. See 
Decision No. iC (served Apr. 18, 1996). 

ESI, APtL, and GSU are referred t o c o l l e c t i v e l y as 
Entergy. 

'-̂  SPP and IDPC are r e f e r r e d to c o l l e c t i v e l y as SPP/IDPC. 

- 10 
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LCRA/Austin), Rio Eravo Poso and Rio Bravo Jasmin (referred to 
c o l l e c t i v e l y as Rio Bravo), and lES U t i l i t i e s (lES). 

Protestants: P las t i c and Chemical Shippers. Submissions 
opposing the merger and/or urging the imoosition of conditions 
have been f i l e d by The Dow Chemical Comoanv (Dow), Monteil LSA 
Inc. M o n t e i l ) , C l i n Corporation ( C l i n ) , Quantum Chrmicai 
Corporation (QCC), Union Carbide Corporation (UCC), Enterprise 
Products Company (EPC), Formosa Plastics Corporation, USA' (FPC), 
The Geon Company (Geon), PPG Industries, Inc". (PPG), Huntsman 
Corporation (HC). Arizona Chemical Company ACC), Monsanto 
Company (Monsanto), and Shell Chemical Comtsany (SCC). A 
sucr.ission also has been f i l e d by S p r i n g f i e l d P l a s t i c s , I.nc. and 
Brandt Consolidated. Inc. ( c o l l e c t i v e l y , SPEC) (m opposition t o 
tne Barr-Girard abandonment), 

Protestants: Other Shippers. Submissions opposing the 
merger and/or urging t.he imposition of conditions have been f i l e d 
by T.he I n t e m a t i o n a l Paper Com,pany (IPC), United States Gypsum 
Company (USG), Uortn American L o g i s t i c Services (NALS), ASARCO 
:.".ccrporated (ASARCO; , Champion I n t e r n a t i o n a l Corporation (C"̂ c; 
Weyernaeuser Company (Weyerhaeuser), C a r g i l l , Incorporated 
Cargi.., , IBP, Znc, IBP), Zregon Steei Mi.Is OSM) , and Stimson 

-umaer Company 'SLC: . 

State/Locai Govemirencs and .^Jeiated I n t e r e s t s . Submissions 
respecting the merger have been f i l e d bv various state and loca l 
govemments and reiated i n t e r e s t s , including the Railroad 
Commission of Texas iRCT) , t.he Public U t i l i t i e s Commission of the 
State of Califom.ia (CPUC), the Oregon Department of 
Transportation (Or/DOT) , the Idaho dar.'ey Commission and the 
Idaho Wheat Commission (IBC/.WC), the Public Service Commission 
of t.he State of Nevada (PSCN), the Kansas Deoartment of 
Transportation (Ka/DOT), the Minnesota Department of 
Transportation (Mn/DOT), and the Iowa Department of 
Transportation (la/DOT). 

Labor Parries. Submission:* respecting the merger have b-en 
- i l e a ny various labor parties, including the A l l i e d R a i l Unions 
nRUi , the I n t e m a t i o n a l Brotherhood of Teamsters (IBT), the 

Transportation'Communications I n t e m a t i o n a l Union (TCU) ' the 
Transportation Traaes Department (TTD), the United Transportation 
,-nicn 'UTU) , and the Brotherhood of Locomotive Engineers 

Federal Parties. Submissions also have been f i l e d by the 
United States Department of Justice (LOJ!, the United States 
-epartment of i-ransportation (DOT), the United Stares Department 
ot Defense (DOD), the United States Department of Agr i c u l t u r e 
(USDA), and the United States Department of Labor (DOL). 

A d d i t i o n a l Parties. Numerous a d d i t i o n a l p a r t i e s , including 
elected o f f i c i a l s , government agencies, shippers, s h o r t l i n e 
railroads, and labor organizations, have p a r t i c i p a t e d i n t h i s 
proceeding. Their submissions .have generally been l i m i t e d t o 
expressions of e i t h e r support f o r or opposition t o : the UP/SP 
merger; the trackage r i g h t s and l i n e sales provided f o r i n the 
3NSF agreement; the conc*itions requested bv one or more of the 
parties urging the imprsition of conditions upon any aporoval of 
the merger; and/or th r abandonment/discontinuance authorizations 
sought by applicants 

TTD i s d department of the American Federation of Labor 
and Congress r r I n d u s t r i a l Organizations (AFl-CIO). 
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Summary of Decision. I n t h i s decision, we are t a k i n g the 
fol l o w i n g action: ,i; -.̂e are approving common c o n t r o l and merger 
of UP ana SP as proposed m t.-.e primary aDpi.ication; •* '.2) -tie 
are exempting t.-ie transactions at issue i n the Sub-Ncs. 1, 2, 3, 
4, 3, 6, 7, and 8 aocitets; (3; we are g r a n t i n g the terminal 
trackage r i g h t s a p p l i c a t i o n m tne S-uo-No. 9 docket: (4) we are 
d i r e c t i n g t.hat class exemption notices covering tne trackage 
r i g n t s provided for i n the CMA and URC agreements ce f i l e d ^ no 
la t e r than 7 calendar days p r i o r t o t.he e f f e c t i v e date of t h i s 
d e c i s i c i i , a) by applicants a.id ENSF, and (b) by app:.icants and 
URC, 'espectively; '5) we are imposing as conditions (a) the 
terms of the BNSF agreement,-- 'b) t.he terms of t.ne CMA 
agreement, and ( o the terms of the agreement;" '6) we are 
requi r i n g c e r t a i n moaifications to t.ie term.s of the BNSF and CMA 
agreements, p a r t i c u l a r l y respecting new f a c i l i t i e s , transloading 
f a c i l i t i e s , cuila-out, Duiid-1.-. options, contracts at 2 - t o - l 
points, and storage-1.-.-transit (SIT) f a c i l i t i e s ; (7! we are 
expanding BNSF's access to c e r t a i n t r a f f i c moving from and to 
Laxe Charles, West Laice Charies, and West Lake, botn m smgle-
lme service (fay removing a proviso r e s t r i c t i n g BNSF t o t r a f f i c 
moving from, to, ana via New Orleans, and from and t o points m 
Mexico via c e r t a i n coraer crossings, ana by e l i m i n a t i n g a fee 

During t.-.e course cf t h i s proceeding, applicants nave 
made numerous representations to tne e f f e c t ' t h a t c e r t a i n coints 
w i l l be covered, c e r t a i n ser-/ices w i l l be provided, and so on. 
Some of t.hese representations r e l a t e to the terms of t.ne 8NSF 
agreement; otners do not. P^jpiicants must adhere t o a l l of t h e i r 
representations. 

-.i 
By BNSF agreement, we mean the agreement dated 

S'jptember 25, 1995 (UP/SP-22 at 318-347) , as modified by the 
supplemental agreement dated Novemcer 13, 1995 (UP/SP-22 at 348-
3 59i, and as f u r t h e r modified by the second supplemental 
agreement dated June 27, 1996 (UP/SP-266, Exhi b i t A). We wish to 
c l a r i f y , however, tnat m imposing the BNSF agreement as a 
condition to t h i s merger, we w i l l r equire applicants t o honor a l i , 
of the amenaments, c l a r i f i c a t i o n s , m o difications, and extensions 
thereof descrioei m: (1) the A p r i l l a t n CMA agreement (UP/SP-
219i : ,2) the A p r i l 29th r e o u t t a i f i l i n g s (UP/SP-2jO at 12-21; 
UP/SP-231, Part C, Tab 16 at 5-11; g£s a^sg UP/SP-260 at 8-9, 
summarizing t.ne c l a r i f i c a t i o n s ana amenaments described m the 
A p r i l 29th r e o u t t a i f i l i n g s ) ; ,3) tne June 3rd b r i e f 'UP/SP-260 
at 23 n,9!; and '4) t.-.e June 28th f i l i n g that accompaniea the 
second supplemental agreement (UP/SP-266 at 3). 

Section 17 of the BNSF agreement appears t o b i a standard 
"no t h i r d party b e n e f i c i a r i e s " p r e v i s i o n ; i t provides that 
nothing m the BNSF agreement i s intended t o give any person 
other than the signatories any le g a l or equitable r i g h t , remedy 
or claim. This pr o v i s i o n may be standard but i t i s c l e a r l y at 
odds w i t h the l o g i c of the BNSF agreement, and we therefore wish 
to c l a r i f y t h a t we understand t h a t the BNSF agreement does 
provide r i g h t s and claims and, by i m p l i c a t i o n , remedies) to 
persons other than the s i g n a t o r i e s . We note, by way of 
i l l u s t r a t i o n , that a shipper at a point opened up t o BNSF under 
the eriSF agreement i s sucn a person; a subsequent UP/SP-BNSF 
arrangement r e s t r i c t i n g BNSF's a o i l i t y t o serve t n a t shipper 
would, among other "nings, v i o l a t e t h a t shipper's r i c h t s under 
the BNSF agreement. 

What we have said w i t h respect t o the "no t h i r d party 
b e n e f i c i a i i e s " p r o v i s i o n contained m the BNSF agreement applies 
w i t h equal force t o tne s i m i l a r p r o v i s i o n set f o r t h m Section 9 
of the URC agreement. 
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t.-.at 3NSF otherwise would have had to pay f j gam access to much 
or -..-.IS t r a f f i c ) and m : o i n t - l i n e service (by a l l o w i r g BNSF -o 
interchange t h i s t r a f f i c at Shrevecort and Texarkana w.th KCS); 
8) -we are granting Tex Mex t.he trackage r i g h t s sought m i t s 
.̂ uc-No. 13 responsive a p p l i c a t i o n and t.he terminal trackage 
r:gnts sougnt m i t s Sub-No, i-, terminal trackage r i g h t s 
application, t u t we are r e s t r i c t i . i g tnese trackage r i g h t s t o 
t r a r f i c .having a p r i o r or suoseouent movement cn t.he Laredo-
Rccstown-Corpus C h n s t i l i n e ; '9) we are imoosing c e r t a i n 
conaitions w i t h vespect to CMTA, Entergy, CP.SB, TL'E, Dew, and 
UCC; 10) we are imposing upon BNSF a common c a r r i e r o b l i g a t i o n 
wit.-, respect to the t r a f f i c opened up to i t by the BNSF 
agreement, and we are r e q u i r i n g that BNSF submit a progress 
report and an operating plan on or before October 1, 1996, and 
rurt.-.er progress reports on a quarterly basis t n e r e a f t e r ; ' (11) we 
are requiring that applicants submit a progress report and an 
implementing plan on or before October 1, 199G, and f u r t l i e r 
progress reports cn a q u a r t e r l y basis thereafter; (12! we are 
estaclishing oversight f o r S years to examine whether the various 
conaitions we have imposed have «ffectively addressed the 
competitive issues tney were mtenaed to address, and we are 
retaining : ' u r i s d i c t i c n to impose aaditional remedial conditions 

ind tc tne extent, -̂e determine that t.>-.e conaitions a,,.reaay 
imposea have net e f f e c t i v e l y aadressea t.he comcetitive harms 
oausea by tne merger; '13) wi t h respect to the" 

aoanaonment/discontinuance requests'vis-a-vis the two segments cf 
tne Tennessee Pass Line, we are denying the abandonments'but 
granting the discontinuances; (14) we are acproving a i l other 
aoanaonment/discontinuance requests f i l e d by applicants; (IS) we 
are imposing t.he standard labr^r protective conditions;-' (16) we 
are imposing c e r t a i n environmental m i t i g a t i n g conditions; and 
(17! -Aie are denying a l l other conditions sought by the various 
parties m t h i s proceeding.*' 

Preliminary Matter: UP/SP-262. In UP/SP-262, applicants 
move to s t r i k e (and, i n one instance, seek other sanctions 
respecting) m.aterial that they regard as "new evidence" that was 
submitted by c e r t a i n p a r t i e s m t h e i r b r i e f s . The p a r t i e s 

With respect t o the merger, the l i n e sales, and the 
terminal r a i l r o a d c o n t r o l transactions, t.he standard labor 
protective conditions are those establishea m New York Dock 

Brooklyn Eastem Dist.. 360 I.C.C. 60, 84-90 (1979) 
N̂ w CVJK! • With respect tc the trackage r i g h t s provided 

-or m tne BNSF. CMA, and URC agreements, and w i t h respect t o any 
aaditional trackage r i g h t s imposed as conditions, the stanaard 
^abcr p r o t e c t i v e conditions are those established i n Norfolk and 
WgStsm Rv. Co.--Trackage Righr•^--B^l 354 I.C.C. 605, 610-615 
(1978), as modified m Mendocino Coast Rv. , inc.--Lease and 
2E£iai£, 360 I.C.C. 653, 664 (1980r (Norfolk ̂ n;^ w"n"^V"^ w,̂ v, 
respect to the abandonments and the discontinuances, the standard 
lacor p r o t e c t i v e conditions are those established i n Oregon Short 
l i l t ? R. Co.--Abandonment--Goahffn. 360 I.C.C. 91, 98-103 (1979). 

u 1^ " Several p a r t i e s submitted, a f t e r the vot i n g conference 
held July 3, 1996, requests seeking " c l a r i f i c a t i o n " of 
determinations made at that conference. Nothing m our schedule 
i-or t h i s proceeding, our procedural regulations, cr our 
precedents authorizes p a r t i e s t o submit post-voting conference 
requests f o r c l a r i f i c a t i o n w i t h respect to matters t h a t w i l l or 
may be discussed m our -v r i t t e n decision. We therefore w i l l not 
aadress the post-voting conference c l a r i f i c a t i o n requests 
heretofore submitted i n t h i s proceeding. Parties must await our 
wri t t e n decision before seeking c l a r i f i c a t i o n or other forms of 
appellate r e l i e f . 
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C.:nrail, KCS, SPP/IDPC, ZZC, and DOJ) have r e p l i e d t o the motion 
'CR^n, KCS-63, SPP-17, ~CC-7, andDOJ-16, r e s p e c t i v e l y ) . 'We 
' • / i l l deny the motion to s t r i k e and t.he request f o r sanctions. We 
find no 0331S f o r sanctions, and i f any of the m a t e r i a l assailea 
r.y applicants i s new evidence, 'we consider i t to be of de minimis 
i f f e c t against the background ot the enormous e v i d e n t i a r y record 
previously compiled. 

Preliminary ."fatter: 3N/Sr-61. In BN/SF-61, BNSF m.oves to 
stri k e from the t r a n s c r i p t of t.he oral argument he l d July l , 
1996, c e r t a i n allegedly inflammatory comments made by counsel for 
SPI to the e f f e c t that BNSF (or i t s o f f i c e r s or executives) 
'li e d " (m w r i t t e n or deposition testimony, p u b l i c statements, or 
written discovery) about BNSF's ongoing implementation process 
-filth respect to SIT f a c i l i t i e s . SPi (SPI-25) stands by the 
comments of i t s counsel, and i n s i s t s that a c e r t a i n statement 
made by BNSF i n i t s discovery sub"\ission served February 20, 
1996, was "erroneous," SPI-25 at J. We w i l l deny the motion to 
st r i k e , but we wish to empnasize t.-.at we are not deciding the 
t r u t h or f a l s i t y of t.he sucject of the comments made by SPI's 
counsel. 

THE RECORD 

The evidence and arguments sucmitted m t h i s proceeding are 
extensive, and are summarized for tne most part i n tne b r i e f s . 
Apart from s e t t i n g f o r t n t.-.e oasic aspects of applicants' 
position, wo have chosen not to summarize or otherwise address m 
thi s part of our decision the extensive evidence submitted by 
parties urging approval of the UP/SP merger a p p l i c a t i o n . 
Instead, we have chosen to summarize the e s s e n t i a l aspects of the 
evidence, arguments, and any related requests f o r a f f i r m a t i v e 
r e l i e f submitted p r i m a r i l y by parties opposed i n whole or m part 
to the proposed merger.'' 

APPLICANTS. UPRR/MPRR. (1) UPRR operates approximately 
13,646 miles of main l i n e and brancn l i n e i n the West. The mam 
linea run from the Pacific Coast ports/terminals of Seattle, WA, 
Portland, OR, Oakland, CA, and Los Angeles, CA, t o Chicago, IL, 
and Missouri River gateways including Kansas Cit y , MO, and 
Cmana, NE/Council B l u f f s , IA. Routes over main l i n e s extend from 
the Pacific .Northwest through Washington, Oregon, Idaho, and Utah 
to Ogden/Salt Lake City, UT, from Northem C a l i f o r n i a through 
N'evaaa and Utah to Ogden/Salt Lake City, and from Southem 
California through Nevada and Utah to Ogden/Salt Lake City. 
UPRR's double-track main l i n e connects Ogden/Salt Lake City at 
the west w i t h Omaha/Council Bluffs at the east, and runs through 
Utah, 'Wyoming, Colorado, and Nebraska. With the recent merger of 
the Chicago and North Westem Railway Com.jany (CNW) i n t o UPRR, 
UPRR's li n e s also run from Chicago to Milwaukee, WI, and then to 
Winona, WI, and (via trackage r i g h t s over WC) t o 
Duluth, MN/Superior, Wl, and (via trackage r i g h t s over BN) from 
Duluth/Superior t o Minneapolis/St. Paul, MN, and then t o 
Des Moines, IA, and Kansas City. In a d d i t i o n , from the Southem 
Powder River Basin i n Wyoming (PRB and SPRB are the acronyms for 
the Powder River Basin and the Southern Powder River Basin, 
respectively), UPRR transports low-eulfur coal p r i n c i p a l l y t c 

'•' Thus, f o r example, our summary of the record does not 
include UTU's strong support f c r the merger, and sets f o r t h at 
length the a f f i r m a t i v e r e l i e f souont by C a l i f o r n i a p a r t i e s whils 
merely noting t h e i r support i n pasting. In a d d i t i o n , applicants 
l i s t the numerous shippers, public o f f i c i a l s , r a i l r o a d s , unions 
and others t h a t have submitted support statements i n Appendix C 
to t h e i r b r i e f , gss. UP/SP-260, Appendix C, at 1-103. 
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e l ectric generating plants m the Southwest and Midwest. A UPRR 
- ™ * ^ ^ * " S T Ĝ êen Bay, Wl, to Ishpeming and 
^scanaba MI, while UPRR's Milwauxee-to-St, Louis line palses 
...rougn Chicago. UPRR also has a network of branch lines in Iowa 
and southem Minnesota. (2) MPRR ooerates aoproximately 8,361 
miles of main line and branch line m the Midwest and the 

iiries principally form east-west routes, 
..PRR s lines principally form north-south routes. MPRR's lines 
connect the ma^or midwest gateways of Chicago, Omaha, St. Louis 
MO, Mempnis, TN, and Kansas City with the orincipal ports and the 
-erminais ot New Orleans and Lake Charles, LA, and Galveston 
!!™»'̂ °'̂ ' 2«»""'0"t, Corpus Christ!, Brownsville, and Laredo TX 
MPRR also serves interior Texas points, including Dallas, 
.-ort Worth, San Antonio, Austin, Midland/Cdessa, and E l Paso 
-ts .ines extend into the gram producing regions of Kansas and 
Nebraska and as far west as Pueblo. CO. 

SPT/SSW/SPCSL/DRGW. i l ) SPT operates approximately 11,000 
miles of main line and branch line m the West. The main lines 
run from Portland via Oakland to Los Angeles, and then t;j 
San Antonio, Houston, and .New Orleans, including physical 
-ntercnanges at five gateways to Mexico. SPT lines extend from 
-an Antonio ana Houston to Fort Wortn, with ooerations over 
'.racKage rignts from Fort Wortn to Pueblo and" Kansas City The 
rort Wortn-Pueblo ime connects with SSW at Stratford and 
-alhart, TX, and with DRGW at Pueblo. The Fort Worth-Kansas Citv 
-ine connects with SSW at Kansas City and Hutchinson, KS. SPT's 
^en.ral Corridor main ime runs from Northem California to 
Ogden, where i t connects with DRGW. (2) SSW operates 
approximately 2,200 miles of mam line and branch lin e in the 

n^t ^''t^'V- ^̂ '̂'̂  Santa Rosa, N»., 
to Kansas City and St. Louis. Operations between Topeka, KS, ,-nd 
^;nm"?l?"r"^ trackage rights on U?. SSW main lines extend 
.rom St. Louis south to Shreveport, LA, and Corsicana, TX. SSW's 
-ines connect with SPT in Corsicana, Dalhart, and Stratford, TX 
5J with°SprS^ ^'"y- Shreveport, LA, and Santa Rosa 

""^"9'^°"' KS, and with SPCSL at Kansas City, 
MO, and East St. Louis, IL. At East St. Louis. Memphis, and 

3?'|PCSL'''-P?^"v°e"^"^v,""'^ "^^"^ ^ " " " ^ c a r ^ i ; r s 
- ^ L i ? : . ' ^^-f,^'''*' ^° Chicago, operates roughly 1,200 miles of 
_^ain line in U l i n o i s , Iowa, and Missouri, between St. Louis 
: ^ r l l l ' ^ \ '^^o"^ ^^^y-' m^Lleage includes trackage rights 
-etween Kansas City ana Chicago on BNSF. 4) DRGW opera-es 
•>^h L H ' V ° ° ""̂ "̂̂  °' """̂  branch line m Colorado, 
Utah, and Kansas. The main line runs from Ogden, where i t 
-rSermgton K^' " " " " ^ through Denver and Pueblo, CO, and on 
-o Hermgton, KS, where i t connects with SSW. DRGW has rights to 
operate between Herington and Kansas City over SSW and UP- and 
operations between Pueblo and Herington are over UP. DRGW also 
connects with SPT at Pueblo. 

Public Intsrsst J ustifications. Applicants, claim that the 
of l7fo"miil!or'"'H quantified p ^ l i c benefits In excess 
° L * merged UP/SP w i l l be more competitive 
and efficient, and better able to compete with BNSF. Applicants' 
indicate that the merger w i l l allow UP/SP: to combine the 
separate routes of UP and SP and to create new routes;" to 

c h i r ^ L ^nH^n^iff",.°^K" ^° """"^ "^/SP combined routes between 
Chicago and Oakland, between Chicago and Los Ange.^a. and between 
Memphis and the West Coast via Dallas/Ft. Worth Applicants p " n 
to form the f i r s t direct single-Ime route between Seattle and 
^os Angeles, ana have agreed to grant BNSF the rights necessary 
ô create a second such route. Applicants indicate that UP/SP 

(continued...) 
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iTTsrove operations t.hrough terminals, and to avoid delay by 
^ i i - m a t i n g interchanges and comcmmg t r a f f i c volumes i n t o new 
trains and new blocks; to improve service, p a r t i c u l a r l y SP 
ser-zice, t.hrougn technoicgicai support and access to c a p i t a l ; to 
itorove equipment u t i l i z a t i o n ana a v a i l a b i l i t y ; and t o 
consolidate yards and functions. Applicants expect annual 
oenerits, m a normal year, of S659.1 m i l l i o n , as a r e s u l t of new 
t r a r f i c •S76.0 m i l l i o n ) and e f f i c i e n c i e s and cost reductions 
:S533.1 m i l l i o n ) . Applicants alsc expect annual shipper 
l o g i s t i c s savings of S93.1 m i l l i o n . 

Applicants claim that the merger, as conditioned by the BNSF 
agreement, w i l l g r e a t l y i n t e n s i f y r a i l competition i n the West; 
-.ne B.NSF agreement, applicants contend, w i l l s u b s t i t u t e a 
stronger competitor (BNSF) for a weaker one (SP), and w i l l 
create, m some markets, e n t i r e l y new competition; and only w i t h 
a rerger, applicants i n s i s t , w i l l UP and SP be able t o provide 
genuine competition to BNSF, Applicants add that a merger w i l l 
increase SP's competitiveness oy overcoming i t s service problems 
ana oaoital constraints and by assuring long-term, h i g h - q u a l i t y 
r a i ^ service After the merger, applicants maintain, competition 
Wl..- be stronger not only f o r snippers who now have r a i l "service 
:ro-. CP and SP and no otner rai-roaa 2 - t o - l shippers) but also 
ror a.l other snippers, especially those wno go from three 
ser'/mg rai l r o a d s to two as a r e s u l t of the merger i3-to-2 
snippers) . 

Labor Impact. Applicants p ro i ec t that the t j t a l labor 
impact or the merger w i l l be 4,909 ]obs abolished, 2,132 jobs 
transferred, 7nd 1,522 ]obs created. See UP/SP-22 at 34-35; 
UF/SP-2'i at 407-422. Applicants add that other jobs m Denver, 
Omana, and St. Louis may be transferred, but that no decision has 
yet ::een made regarding these t r a n s f e r s . See UP/SP-24 at 422 
(t.hese conti.ngent transfers affect. 387 non-agreement dispatchers, 
1,323 clerks, and 2,637 non-agreement personnel other than 
dispatchers) . 

BNSF Agrssnant. Applicants claim that t h e i r basic purpose 
1.-. enteri.ng i n t o the BNSF agreement was to preserve competitive 
r a i - ser/ice f o r a l l 2 - t o - l customers of UP and SP, Applicants 
i.-.dicate that, to preserve competitive options f o r such shiopers, 
t.-.ey l a e n t i f i e d a l l 2-t o - l points ( i . e . , a l l points at whicn 
ser-/ice i s provided by UP and by SP, cut by no other r a i l r o a d ) 
ana t.nen negotiated tracxage r i g h t s and l i n e sales w i t h BNSF that 
wou-a provide service to as many of these shippers as possible. 
Applicants concede that a jw 2 - t o - l points are not covered by 
t.ie trac.<age r i g h t s and l i n e sales provided f o r m the BNSF 
agreement, out they i n s i s t that these points are covered by the 
agreement's "omnibus" clause (Section 8 i ) , which, they maintain, 
represents a commitment by UP/SP to enter i n t o arrangements w i t h 
BNSF under which, "through trackage r i g h t s , haulage, ratemaking 
autnority or other mutually acceptable means," BNSF w i l l be able 
to provide competitive service t o a l l 2 - t o - l shippers not covered 
by t.he trackage r i g h t s and l i n e sales provided f o r i n the 
agreement. Applicants indicate that the BNSF agreement, i n 
aadition to preserving competition f o r a l l 2 - t o - l customers, also 
preserves a two-railroad interchange with a l l s h o r t l i n e s t h a t 
i.-.tercnanged w i t h both UP and SP ard no other r a i l r o a d p r i o r to 

"(...continued) 
w i l l i n s t i t u t e d i r e c t i o n a l r'jnnmg on p a r a l l e l routes i n Arkansas 
ana Texas, and w i l l assign most mtemodal t r a f f i c t o one 
Chicago-Southem C a l i f o r n i a route and most manifest t r a f f i c 
( i . e . , t r a f f i c i n a scheduled t r a i n , usually of manufactured 
commodities) to another, thereby improving the handling of both. 
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the merger. Applicants note that t.he BNSF aareement includes, m 
aadition to the rights wnic.-. address c o n o e t i t i o n at 2-to--
nS^S^^'-f" «xcnange cf various ether r i g n t s between UP/SP and 
BNSF, ..he exchange or t.nese r i g h t s , applicants claim, resulted 
-rom aemands oy BNSF tna t . m the view ct applicants, were not 
: u s t i - i e a by competitive concems. In those instances, 
applicants suggest, t.hey negotiated on a quid pro quo basis for 
something i n return. Applicants contend, however, that t.hese 
-rades" w i l l improve the competitiveness and e f f i c i e n c y of both 

carriers ana w i l l therefore create even more intense competition 
than e x i s t s today. 

Trackage Righcs. Under the BNSF agreement BNSF w i l l 
receive approximately 3,968 miles of trackage r i g h t s over UP/SP 
(1,727 miles on UP and 2,241 miles on SP)^' and UV/SP w i l l 

r e t a i n approximately 376 miles of trackage r i g h t s over 
3NSF, .he trackage r i g h t s that BNSF w i l l receive include r i g h t s 
extending between Oakland, CA, and Denver, CO, between Houston 
(Algoa) , TX, and Brownsville, TX, between Houston, TX, and Iowa 
Junction, LA, and between Houston, TX, and Bridge Jet. AR nust 
west ct Mempnis, TN) . The trackage r i g h t s that'uP/SP w i l l 
receive or r e t a i n i.iclude r i g n t s extending between bend, CR, and 
-hem.uit, CR. oetween .Moiave, CA, ana Barstow, CA, ana Detween 
.cwa u c t . , LA, ana Avonaale, LA. The trackage r i g h t s that BNSF 
w i l l receive and that UP/SP w i l l receive or r e t a i n are more f u l l y 
aescrioed m Appendix C.̂ ' 

M> rTD^"%^f-^"-r ^""^^ ^"SF agreement. BNSF w i l l purchase: 
i n ! Kedaie Line 'in California) between Keddie, CA, at MP 0 

K^Jddf^ ^ " c i ^ d i n g both legs of the wye at 
7̂ B''a ^ ^ ^ ' ^ ^ ^ t between Dallas, TX, at 

r ^ n l f Waxahachie, TX, at MP 798.03; and .2) SP's Avondale 
Line (m Louisiana) between Avondale, LA, at MP 16 9 and 
.LOwa Junction, LA, at MP 205.3." 

Proportional Rate Agreemenc. The BNSF agreement includes, 
among other things, a proportional rate agreement over the 
Portlana gateway (hereinafter r e f e r r e d to ae the BNSF PRA) that 
v , i l . a..low UP/SP to p a r t i c i p a t e i n : o i n t rates with BNSF f o r 

Inn w-^-'^^rS-i^^^"**" 5°^"" ^" °« Portlana, OR, 
ana west of B i l l m g s and Havre. .MT, on the one hand, and, on the 
other, points m an area extending from Oregon t o West Taxas. 
H^v.r^!^«° area north of Portland ana west of B i l l m g s and 
n r L ̂ L " " "" P^'^^-^iarly described as: Canadian mterc.ianges 
m t.he Vancouver area; points north of Seattle and west of t.he 
^ascades; points south of and incl u d i n g Seattle and west of the 
V^^"H!^^ ^*«"^"5ton points east of the Cascades and west of and 
mciudmg Spokane; and points east of Spokane and west of 
B i l l i n g s and Havre. The points i n the area from Oregon to 
West .exas are more p a r t i c u l a r l y described as: points i n Oregon 
c a l i f o m i a , Nevada, Utah, Colorado, Arizona, and New Mexico; 

rr;,r̂ L'o.'̂ !'f,̂ hrr̂ ^̂ '̂'*'''̂ '̂'''̂ *''̂ °"̂  include the a d d i t i o n a l trackage r i g h t s proviaed for i n the CMA agreement. 

f i i * / . „^"^f^"*"r ^2760 (Sub-No. 1), applicants have 
f i l e a a notice ot exemption t.hat covers the trackage r i g h t s 
provided f o r i n the BNSF agreement (not i n c l u d i n g the a d d i t i o n a l 
trackage r i g h t s provided for i n the CMA agreement). This notice 
n8o'^2!dM7)''"''*'^-* ^^9hts class exemption c o d i f i e d at 49 CFR 

Ml.ci". f . ^ f * " * ' f 2̂''̂ ° (Sub-No. 2), applicants have 
.I l e a a p e t i t i o n for exemption that covers the three l i n e sales 
provided f o r i n the BNSF agreement. 
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points in Texas west of Monahans and Sanderson; and connections 
to Mexico at E l Paso and to the west. 

CMA Agreaasnt. The CMA agreement provides, amona other 
things, that the BNSF agreement sna i l be suo^ect to certain 
amendments, including amendments: il) to give BNSF overhead 
trackage right ifor t r a f f i c moving from/to points south of 
Bald Knob and Brinkl<;y, AR) tai over UP's line between Houston, 
TX, and Valley Junct;.on, IL, via Palestine. TX, (b) over SP's 
line between Fair Oaxs, AR, and Valley Junction, IL, and (c) over 
UP's line between Fair Oaks and Bald Knob. AR; (2) to grant BNSF 
access to any new f a c i l i t i e s (not including exnansions of or 
additions to existing f a c i l i t i e s or load-outs or transload 
f a c i l i t i e s ) located post-merger on any SP-owned line over which 
BNSF receives tracxage rights; (3) to provide BNSF equal access 
to SP's Dayton Yard (near Baytown, TX) for storage m transit of 
t r a f f i c handled pursuant to the BNSF agreement; (4) to provide 
that BNSF's tracxage rights fees shall be ad:justed each year by 
the difference between that year and the creceding year m 
UP/SP's system average Unifoi-m Railroad Costing System (URCS) 
costs for the maintenance and operating costs categories; (5) to 
give BNSF the rignt to serve snippers at Lake Charles and 
West laxe, LA, cp- n to a l l of UP, SP, ana .".OS" (a) to, from, 
ana via New Orleans, and (b) to and from points in Mexico, with 
routings via Eagle Pass, Laredo (througn i.iterchange with Tex Mex 
at Corpus Christi or Robstown), or Brownsville, TX; and (6) to 
specify that, i.-. the Houston-Memphis-St. Louis corridor, BNSF can 
u t i l i z e either the UP line or the SP line, at i t s discretion, for 
operating convenience. The CMA agreement further provides, among 
other things, that applicants w i l l state, in a submission to the 
Board, t.hat they are agreeable to annual Board oversight 
proceedings for 5 years, wi-h the tlcard to examine whether the 
BNSF agreement has e i l c c t i v e l y addressed the competitive issues 
I t was intended to address." 

URC Xgrmmmmnt. Under the URC agreement, URC w i l l receive 
access to additional coal sources i.i Utah and overhe'id trackage 
rights between Utah Railway Junction, UT, and Grand Junction, CO. 
The expanded access to Utah coal consists of ;joint access with 
UP/SP to t.he Savage Coal Terminal coal loading f a c i l i t y located 
on the CV spur near Price, UT (this is a loadout f a c i l i t y , UP/SP-
230 at 166), and exclusive access to the Willow Creex Mine 
located adjacent to the SP main line near Castle Gate, UT; and 
this expanded access, combined with URC's present access to coal 
mines on i t s own line between Utah Railway Junction and Mohrland, 
will give URC access to nearly a third of total Utah/Colorado 
coal production, UP/SP-260 at 39. Applicants i n s i s t that they 
entered into the URC agreement merely to resolve a dispute 
respecting t.heir a b i l i t y to grant trackage rights to BNSF over 
the ]oint SP/URC track that forma a portion of the SP main line 
between Salt Lake City and Denver, but they add that the URC 
agreement w i l l enhance competition by expanding the coal sources 

2* 
Applicants have further indicated that this aspect cf 

the agreement w i l l be extended to shippers at West Lake 
Charles, LA, served by SP and KCS. UP/SP-260 at 23 n.9. 

" Applicants have made the required submission, see UP/SP-
230 at 21, and CMA has withdrawn i t s opposition to the merger in 
reliance upon (l) our adoption of the BNSF and (CMA agreements, 
(2) BNSF's assurances that i t w i l l enter the markets opened up 
under the BNSF agreement, and compete vigorously for the t r a f f i c 
of CMA members, and (3) our agreement to institute annual 
oversight proceedings to examine the effects of the merger on 
competition, see CMA-12 at 4-5. 
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avaiiai-'' i t o BNSF througn interchange with URC (under the BNSF 
agreer.dnt, 3NSF, which w-11 have t.he r i g h t to interchange with 
URC a', r.-ovo, Utan Railway Junction, and Grand J'onction, w i l l be 
aOi,e ".o move URC-origmated coal both to end marxets west of 
Provo and aiso to end marxets east of Grand Junction). 

Terminal/Switching Railroads. A combined UP/SP w i l l control 
rive terminal and/cr switcnmg railroaas m wnicT 'JP and SP 
presently have non-controlling i.nterests: The Alton & Southem 
Railway Company (A&S) , Central C a l i f o m i a Traction Comoany (CCT), 
The Ogden Union Railway i Depot Company (OURD), Portland Terminal 
Railroad Company PTRR), and Port .'.and Traction Company (PTRC), 
Zn Finance Docket No. 32760 (Sub-Nos. 3, 4, 5, 6, and 7), 
applicants have f i l e d p e t i t i o n s to exempt t h e i r c o n t r o l of AiS, 
CCT. CURD, PTRR, and PTRC, resp e c t i v e l y . " 

Motor C a r r i e r s . UPC holds a 100% stock i n t e r e s t m motor 
ca r r i e r Overnite Transportation Company (Overnite); SPT holds a 
100% stock m t e r o s t m both Pa c i f i c Motor Transport Company (PMT! 
and Southem Pa c i f i c .Moto? Trucking Company (SPMT! ; and" a UP/SP 
merger w i l l therefore r e s u l t m (1) common con t r o l of SP and 
Cverr.ite and !2) common control of UP and PMT/SPMT, In Finance 
Coc»cet .No. 32760 (.=ub-No. 3), applicants r.ave t i l e d a p e t i t i o n to 
exeunt t h i s common con t r o l . 

Terminal. Trackage Rights. In Finance Docket No. 32760 (Sub-
Ilo. 9) , applicants and B.NSF have f i l e d an a o p l i c a t i o n for an 
order under 49 U.S.C. 11103 permitting BNSF" to use two segments 
of KCS track m Shreveport, LA, ana one segment of KCS tracx m 
Beaumont, TX. Applicants contend that the use of these segments 
is necessary f o r BNSF to provide, under the BNSF agreement, 
stronger competition to UP/SP m the Houston-Memphis and 
Houston-New Orleans corridors. Applicants indicate t h a t , 
althougn SP has trackage r i g h t s over t.he three segments and MPRR 
-as trackage r i g h t s over the Beaumont segment, they have f i l e d 
t n e i r Sub-No. 9 ap p l i c a t i o n because the underlying trackage 
rignts agreements "arguanly" require consent by KCS t o the use of 
the trackage r i g h t •! by BNSF.'" The Shreveport trackage (two 
segments t o t a l i n g ^.52 miles m length) i s a p o r t i o n of SP's 
Houston-Memphis route, and applicants claim that the two segrr.ents 
are used also f o r li-.tercnange with connecting r a i l r o a d s and'for 

AStS, './hich owns some 3 3 miles of main l i n e t rack and 
138 miles of yard tracx i n the St. Louis area, i s owned by MPRR 
ana SSW, toch holding a 50% stock i n t e r e s t t h e r e i n . CCT, which 
owns some 4t.' miles of track between Stockton an \ Polk, C\, and 
between Lodi and Lodi Junction, CA, i s owned hr, UPRR, SPT, and 
BNSF, each holding a one-third stock i n t e r e s t t h e r e i n . OURD, a 
terminal c a r r i e r located i n Ogden, i s owned by UPRR and SPT, each 
holding a 50% stock i n t e r e s t therein. PTRR, which operates over 
some 50 miles of track m Portland, i s owned by UPRR (40% stock 
i n t e r e s t ) , SPT (20% stock i n t e r e s t ) , and BNSF (40% SCOCK 
i n t e r e s t ) , each of which has two members on PTRR's six-member 
board. PTRC, an inactive e n t i t y w i th .-.either emoioyees nor 
f a c i l i t i e s , i s owned by UPRR and SPT, ch holding a 50% stock 
interest t h e r e i n . 

Applicants, c i t i n g 49 U.S.C. 11341(a), claim that 
approval of the merger, conditioned by the BNSF agreement, should 
give BNSF a u t h o r i t y to use the subject tracks w i t h or without the 
consent of KCS. Applicants indicate, however, th a t they have 
f i l e d t h e i r Sub-No. 9 app l i c a t i o n because there i s ICC precedent 
to the e f f e c t t h a t 49 U.S.C. 11341(a) mignt not achieve an 
override of a consent requirement m a j o i n t f a c i l i t y agreement. 
SSS. UP/SP-26 at 123 n.2. 

- 19 -



Finance DocKet No. 3 276 0 

access t o a nearcy i n d u s t r i a l area j o i n t l y served by SP, UP, and 
KCS.*' The Beaumont tracxage irougnly 1.8 miles between 
KCS MP's 764.9 and 7=6.7, inc l u d i n g the Neches River Bridge, 
KCS-32 at i ; i s a portion cf separate UP ana SP Houston-
N'ew Orleans routes, and applicants claim that t h i s tracxage also 
IS used f o r switcnmg and i.-.terchange purposes and f o r access "o 
f a c i l i t i e s of the Port of Beaumont.'" 

Abandonments And Oiscontinxiancas. Applicants se'.ik 
a u t h o r i z a t i o n to aoanaon, cr to abandon and t o discontinue 
operations over, 17 li n e segments that t o t a l approximately 
584 miles. Authorization i s sought by a p p l i c a t i o n , by p e t i t i o n , 
and by no t i c e . • 

r̂.'=« Tcwner-M Junction Line (Colorado) . In Docket Nos. AB-3 
(Sub-No. 130) and AB-S (Sub-No. 38), respectively, MPRR seexs by 
a p p l i c a t i o n approval to abandon, and DRGW seeks by a p p l i c a t i o n 
approval t o discontinue i t s overnead trackage r i g h t s operj^tions 
over, MPRR's Towner-NA Junction Line, which extends between 
MP 747.c near Towner. CO, and MP 369.4 near NA (North 
Avondale) Junction, CO, a aistance of approximately 122.4 miles 
m Pueblo, Crowiey. and Kio-wa Counties, CO, The 
abandonment/discontinuance ooes not -nclude active i n d u s t r i e s at 
NA Junction cr at To'-mer. 

The Sage-Mai ta-Leadville Line 'Colorado,*. I n Docket 
Nos. AB-e (Sub-No. 35X) ana Aa-12 (Sub-No. 1S9X), re s p e c t i v e l y , 
DRGW seeks by p e t i t i o n to exempt i t s disconti.nuance of operations 
over, and SPT seexs oy p e t i t i o n to exempt i t s abandonment of, 
SP's Sage-Malta-Leadville Line, which extends a distance of 
approximately 6 9.1 miles m Eagle and Lake Counties, CO, 
(1) between MP 335.0 near Sage, CO, and MP 271.0 near Malta, CO, 
and (2) between MP 271.0 near Malta, CO, and MP 276.1 near 
L e a d v i l l e , CO. 

The Malta-Canon City Line (Colorado) . In Docket Nos. AB-8 
(Sub-No. 39) and AB-12 (Sub-No. 188), res p e c t i v e l y , DRGW seeks by 
a p p l i c a t i o n approval to discontinue i t s operations over, and SPT 
seeks by a p p l i c a t i o n approval to abandon, SP's Malta-Cafton City 
Line, wnich extenas between MP 271.0 near .Malta CO, and MP 162.0 
near Canon Cit y , CO, a distance of approximately 109.0 miles m 
Lake, Chaffee, and Fremont Counties, CO." 

SP has r i g h t s to use t h i s trackage under agreements w i t h 
KCS and a preaeceasor datea May 8, 1933, and December 17, 1980. 
The 1933 agreement covers a 1.32-mile segment of t r a c k between 
engineering s t a t i o n s aai2-hSl and 8941*24 (no mileposts have oeen 
assigned). The 1980 agreement covers approximately 2.2 miles of 
trac k between KCS MP's 559 and 671.2 (or, by KCS' c a l c u l a t i o n s , 
approximately 2.1 miles of track between KCS MP's 559 and 561.2, 
see KCS-32 at 1! . 

MPRR and SP obtained r i g h t s t o use t h i s trackage 
pursuant t o an agreement dated July 1, 1965, among KCS, MPRR, SP, 
SF, and the C i t y of Beaumont. SF, however, d i d not acquire, 
under the 1965 agreement, t.he rightF .-^ught m the Sub-No. 9 
a p p l i c a t i o n . 

'° Of the 17 lin e s f o r which abandonment a u t h o r i z a t i o n s are 
sought, 4 l i n e s involve both abandonment by one c a r r i e r ( e i t h e r 
MPRR or SPT) and discontinuance by another c a r r i e r (DRGW). 

The Sage-Malta-Leadville Line connects w i t h the 
Malta-Cafion C i t y Line at Malta. We s h a l l on occasion r e f e r t o 
the two l i n e s c o l l e c t i v e l y as the Tennessee Pass Line. 
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c..̂  ^?ff'^'"^'*ffP?''' ^^""^ -Kansas;. m Docket Nos. AB-3 
S-C-..0. .31) and AB-e (Sub-No. 37), r e s t f t i v e i v MDRP =«-^= hv 

: o ^ : : ; a r t o l - V c ° T " ^'^^ - - " ^ V a o S j ^ i o n " " 
o v e " vpi^?s°Hone over.neaa traOcaae r i g h t s ' o p e r a t i o n s 
I 5 9 " - V n « r - u ^ '""^^^ extends between MP 
i f ^ ' ^ - ^ ^ ^ - " ^ Bridgeport , .KS, a 

i;-;%^8i"̂  S;%̂ ?irar?ofr̂ -̂ e 
: r S n n 5 t r i d t ~ - ' ' ' = ' n o t ^ d u d e a^^iC^ J S ^ ' s t r l ^ I 

NO -J?* nS«"°^ ' ' ! ' ' ' ^u^-^"* / I l l i n o i s ; . In Docket No. AB-33 (Sub-
3 a r - ^ ; . ^ n ^ seeks by a p p l i c a t i o n approval to aoandon i t s 
dar--Girara Line, which extends oetween MP 31 0 near Barr 

^ r 4 - ' ; i ? e s \ r r ''^"^ ' ° ' a ^ p m x ^ I t e " " ' 
l L r . A Menard, Sangamon, and Macoupin Counties, I L . The 
ananacnment aoes not include active -.ndustries at Barr and 
t ^ l JPRR indicates t h a t a superior post-merger route w i l l be 
- f ^ ' ! ! ! ^ rM^^t'':;'^''''" -Peratmg^ver the 
• •-T'rnm R^r^: -o c''''̂  i = rmerly t.-.e Chicago U I l l i n o i s Midland 
--..e; .rom Barr to b p r m g r i e i a , and t.-.er. oceratma over the SP 

- - o a n a o n m e n f ' ° t h e r e f o r r n o J e s that 
.. . aoanaonment is contingent upon acT.iisition cf tracxage 

rig.-.ts over tne I l l i n o i s U Mid.ana IiM) l i n e . -•̂ ĉ ^̂ 'Je 
No • J?X)'^"^PPS"'"^^'^^" -^^^s^S" In Docket NO. AB-3 (Sub
's 'ur^on c f m L r f ' ' ^ to exempt t.he abanaonment of 

M;%=7 MP *28.3 near Gurdon, AR, and 
n - - I r k Neva^r^nA ^ ' ^ approximately 28.7 miles 

dSes'nof'in^T.H!' ^ O^acnita Counties, AR. The abandonment 
aoes not include active m oustries at Guraon or Camden. 

NO Ai-3 f l ! I ^ Nr^f^??,"'^^nor"'" ^^"^ ^i-ouisiana; I n Docket 
a o a r ^ - L n f ^ ; : ' ' . " ^ ^ ^"''^ p e t i t i o n t o exempt the 
aD=.n.c..ment of i t s Iowa Junction Manc.iester Line be-ween MP 650 0 
near owa Junction. LA, and MP 688.5 near M a n c h e s t « ^ , a 

cI^ca^siL^Par^^hes^'^tl^'^ "^'^^ ^" ^^""^'^ 

'Sur: " f i ^ y f " - i , ^ " ' " ^ * ^California;. In Docket No. AB-12 
-s We^de? A ' t ^ L r f " ^ p e t i t i o n to exempt t.he abandonment 

M̂  I I I 6 aear"A-^^^« i=etween MP 3 60.1 near Wendel. CA. and 
- toHo^ near A-.uras, _A, a aistance of approximately 85.5 miles 
-n Moaoc ana ̂ .assen Counties, CA. r IAD.ZA 

NO. A i ^ ! 2 ^ ^ : S r T a ^ X ? ^ ^ ^ Z e ^ ^ y ^ L o n l o l l l ^ i l l the 
b:tw:°rMr.l7 r i °^ ^ " SumL^^B^^n^Lme t h ^ t ^ l i e s * 
tet-een MP 117.6 near Suman. TX, anc MP 105.07 near Benchlev -X 
a^aistance of approximately 12.53 m.ies m Robertson CoSjtyr' 

" SPT o r i g i n a l l y p e t i t i o n e d to abandon tha e n t i r e 

near aryar., TX, a distance of approximately 16.2 miles m Brazos 
Counties, TX. S££ OP/SP-26 I t 362-371 |pT " t e r 

ana'3;''?o 07'lrom'rhe'^ excluding t.he segment between M̂  l O l 
^ 1 -ndistrSIs t h / - ^ ^ °^ acanaon.nent, noting t n a t 

-̂ A snipper on the l i n e (located near 
MP -04.5), w i l l continue t o be served by UP/SP SPT now L - k s rn 
aoanaon only the p o r t i o n cf t.he Ime between MP i ^ n C t 
and MP 105.07 near Eencnie^ which - * a I c u l a t L r K ""^. Ŝ <"*n 
of approximately 13.1 miles 1 ^ UWSP-57 ThJ ^ distance 
MP'S 117.6 and 104.5 (where VTf^ndustries'' i / ? L f « ^ r ! s 

(continued...) 

- 21 



Finance Docket No. 32760 

'•-.e Edwardsvilie-Madison l i . i e i I l l i n o i s ; . I n Docket 
::o. AB-33 (Sub-No. 93X) , UPRR seexs cy p e t i t i o n t o exempt t.-ie 
^canacnment of i t s Edwarasville-Madison Line between MP 133.5 
.-.ear Edwardsville, IL, ana MP -.43.78 near Madison, IL, a distance 
:r aoproximately 14.98 miles m Madison County, I L . The 
•ioanaonment does not include active i n d u s t r i e s at Madison. 

T.he Newton-Whitewater Line Kansas). I n Docket No. AB-3 
Sub-No. 132X) , MPRR seexs Dy notice to exempt the abandonment of 

-ts Newton-Whitewater Line netween MP 485.0 near Newton, KS, and 
'•IP 476,0 near Whitewater, KS, a distance of approximately 

. 0 miles m Butl e r ana Harvey Counties, KS. The abandonment 
does not include active industries at Newton or Whitewater. 

The Troup-Whitehouse Line -.T^^ '. In Docket No. AB-3 (Sub-
No. 134X) , MPRR seexs oy n o t i r exempt the abandonment of i t s 
Troup-Whitehouse Line oetween MP 0.50 near Troup, TX, and MP 8.? 
.-.ear Whitehouse, TX, a distance of approximately 7,5 miles m 
Smit.-. County, TX. The aoanaonment does not include active 
maustries at Troup or Whitehouse. 

T.*ie Seabrook-San Leon Line Texas). In Docket No. AB-12 
3'ub-:;o. 187X) , SPT seexs cy notice to exempt t.he aoandonment cf 

-ts SeaarcoK-San Leon Lme oetween MP 30.0 near Seabroox, TX, ana 
YP 40.5 near San Leon. TX, a distance of approximately 10.5 T,i,̂ es 
-n Galveston and Harris Counties, TX. 

The Whiccier Junccion-Colima Junction Line ( C a l i f o r n i a / . In 
Cocxet No. AB-33 (Sub-No. 93X) , UPRR seeks by notice t o exempt 
•:.-.e aoandonment of i t s Whittier Jur.otion-Colima Junction Line 
oetween MP 0.0 near Whittier Junction, CA, and MP 5.18 near 
Colima Junction, CA, a distance of approximately 5.18 miles i n 
Los ATigeles County, CA. The aoandonment does not include active 
-naustnes at W h i t t i e r Junction or Colima Junction. 

lhe Magnolia Tower-Meirose Line ^ C a l i f o r n i a ; . I n Docket 
Mo, ;\B-33 (Sub-No. 94X) , UPRR seexs by not i c e t o exempt the 
aoanaonment of i t s Magno,;.ia Tower-Meirose Line oetween MP 5.8 
r.ear Magnolia Tower, CA, and MP 10.7 near Melrose, CA, a distance 
zt approximately 4.9 miles m Axameda County, CA. The 
aoanaonment does not mcluae active industr-2s at Magnolia Tower 
or .Melrose. 

The DeCaiTip-tdwardsviIIe Line ( I l l i n o i s / . I n Docket 
:io. AB-33 (Sub-No. 97X) , UPRR .-ieexs by not i c e to exempt the 
aoanaonment of i t s DeCamp-Edwarasville Line between MP 119.2 near 
DeCamp, IL, and MP 133.8 near edwardsville, I L , a distance of 
approximately 14.6 miles i n Madison County, I L . The abandonment 
does not include active industries at DeCamp or Edwardsville. 

The L i t t l e Mountain Junction-LiCtle Mountain Line CUtah; . 
In Docket No. AB-33 (Sub-No. 99X) , UPRR seeks by notice to exempt 
tne aoandonment of i t s L i t t l e Mountain J u n c t i o n - L i t t l e Mountain 
Li.ne Detween MP 0.0 near L i t t l e Mountain Junction. UT, and 
MP 12.0 near L i t t l e Mountain, 'JT, a distance of approximately 
12.0 miles m Box Elder and Weber Counties, TT. The abandonment 
does not include active industries at L i t t l e Mountain Junction cr 
L i t t l e Mountain. 

BNSF. BNSF takes no p o s i t i o n on the merger, but i n s i s t s 
•:.hat I t IS the only r a i i r o a a that can ensure strong competition 

"{...continued) 
13.1 miles; however, by cur ca l c u l a t i o n s , the distance between 
MP'S 117.6 and 105.07 i s approximately 12.53 miles. 
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to a merged UP/SP because no otner r a i l r o a d nas the f i n a n c i a l 
strength, operational c a p a b i l i t i e s , marketing expertise, and 
range cf o r i g i n s and destinations to serve the long routes m the 
Westem United States. The BNSF agreement, BNSF contends, w i l l 
preserve e f f e c t i v e competition f o r snippers served only by UP and 
SP today, and BNSF therefore argues t h a t , i f the merger i s 
approved, the BNSF agreement must be imposed as a condition. 
3NSF i n s i s t s that i t w i l l receive, under the BNSF agreement, 
aaequate access to regions, routes, and stations on appropriate 
terms and conditions, including compensation l e v e l s , that w i l l 
allow I t to compete vigorously. Recognizing that most of i t s 
operations under the agreement w i l l be condu-ted pursuant t o 
trackage rig.hts, BNSF notes that t.ie agreement requires that 
BNSF's t r a i n s be given equal dispatch without any di s c r i m i n a t i o n 
-n favor of comparaole UP/SP t r a i n s , and BNSF i n s i s t s that i t 
w i l l accept nothing less. 

RAILROAD PROTESTANTS. Concems t h a t a UP/SP merger would 
have anticompetitive impacts i n the t r a n s p o r t a t i o n marketplace 
.have oeen expressed by several r a i l r o a d protestauits. 

Consolidatad Rail Corporation. Conrail urges us to deny the 
T,eraer unless conaitionea cn d i v e s t i t u r e or wnat Conrail c a l l s 
tne "SP East":'' Z, SP's lines from Chicago and St. Louis to 
Galveston, TX, and Brownsville, TX, and from New Orleans t o 
Spoffora, TX, Eagie Pass, TX, and El Paso, TX, including a l l 
connecting tracxage ana spur l i n e s serving Alton, IL, New Madrid, 
.MO, Mempnis, TN, L i t t l e Rock, AR, Indiana, AR, Breaux Bridge, LA, 
and a l l intermeaiate Texas points; (2) a l l trackage, haulage, and 
access r i g h t s associated with these l i n e s and SP's ownership of, 
and r i g h t s i n , the :]ointly used UP-SP l i n e extending from 
East St. Louis to JonesDoro, AR; (3) SP's i n t e r e s t m the AtS, 
the Terminal Railroad Association of St. Louis (TRRA), and any 
other terminal r a i l r o a d serving t r a f f i c o r i g i n a t i n g / t e r m i n a t i n g 
on the acquired lines; (4) SP's i n t e r e s t i n various bridge 
compauies necessary to the e f f e c t i v e operation of the acquired 
lines; and (5) a l l other assets (including yards, storage 
f a c i l i t i e s , and sidmgs), options f o r same, or other f a c i l i t i e s 
used or held by SP or i t s a f f i l i a t e s f o r the maintenance, 
operation, and e f f i c i e n t uae of the acquired l i n e s and assets. 
Conrail alsc asxs that the Finance Docket No. 32760 (Sub-No. 1) 
class exemption be revoked (the request f o r revocation i s 
referrea to as a " p e t i t i o n , " CR-2l'at 10-11), ana that the 
Finance Docket No, 32760 (Sub-No. 2) p e t i t i o n f o r exemption be 
denied. The trackage r i g h t s and l i n e sales provided f o r i n the 
BNSF agreement, Conrail i n s i s t s , require a responsive a p p l i c a t i o n 
to allow us to determine whether these trackage r i g h t s and l i n e 
sales cure the anticompetitive harms threatened by the merger." 

" Conrail uses the terms "SP East" or "SP East l i n e s " t o 
mean SP's properties m Texas, Louisiana, and Arkansas, SP's 
eastem mam l i n e i n Missouri and I l l i n o i s , a l l access r i g h t s 
associated w i t h these l i n e s , and a l l other assets held by SP or 
I t s a f f i l i a t e s that are uaed or useful f o r the maintenance and 
operation of these l i n e s . Conrail uses the terrtis "SP West" or 
"SP West l i n e s " to mean a l l other SP l i n e s and f a c i l i t i e s . .As 
Conrail uses these terms the region where SP East operates i s 
the SP East region and the region where SP West operates i s the 
SP West region. 

" In i t s BN/SF-53 reply t o Conrail's " p e t i t i o n " f o r 
revocation of the Sub-No. 1 class exemption, BNSF contends that 
Conrail's " p e t i t i o n " i s premature (because the class exemption 
has not yet become e f f e c t i v e w i t h respect to the trackage 

(continued...) 
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Competitive Harrr. m the SP East Region. Conrai l claims 
t . ia t , 1.-. the SP East r e g i o n , t.ie tracxage r igh t s provided m the 
BHSF agreement w i l l not aver t t.he ant icomoeti t ive harms 
t.ireatenea by wnat i s e s s e n t i a l l y a p a r a l l e l merger. The 
prcDlems wi th these tracxage r i g h t s . Conrail asserts, cannot be 
remeaied; t h e i r f laws r e l a t e prim.ari ly to the phys ica l route 
str- jcture and i n f r a s t r u c t u r e avai-able to BNSF m the SP East 
region. By Conra i l ' s - a l c u l a t i o n s . BNSF woula capture only a 
t r i v i a l share (less than 4%) of new t r a f f i c o r i g i n a t i n g or 
terminating m Texas, Louis iana , ana Arkansas and moving over 
ma')or SP East c o r r i d o r s f r o m / t o t.he Nortu or Northeast or Mexico, 
ana Conrail i n s i s t s t ha t t h i s small mar.ket snare would prevent 
BNSF from a t t a i n i n g economies of density and scale comparable to 
UP/SP's. Conrai l concedes t ha t t.ie BNSF agreement attempts to 
address competit ion at 2 - t o - l poin ts ( i . e . , points at which 
snippers now have access to both U? and SP and to no other 
ra i - road) , but claims t ha t the agreement does not address e i t he r 
the loss of p o t e n t i a l compe t i t i on provided by b u i l d - i n s or 
transioaas or the loss of source competit ion. And Conra i l 
in s i s t s that SP could cont inue to compete e f f e c t i v e l y as an 
inaependent r a i l r o a d ; SP, Conrai - argues, .-.as r.ie f i n a n c i a l 
resources to maxe the i.ivescments t.-.at would enaole i t to keep 
pace -irjitn tne other western ra i - roaas . 

Kouscon. In Houston, Conra i l claims, BNSF would genera l ly 
be required to use one (and sometimes twoi terminal c a r r i e r s , 
thereoy adding cost and t ime to a BNSF haul as compared to a 
pre-Terger SP haul and a post-merger UP/SP haul . A l l BNSF 
t r a f f i c to the East and Northeast , Conrail ind ica tes , would be 
del ivered to the New South Yard of the Houston Bel t & Terminal 
Railway HBSiT) , and would e x i t the Houston switching d i s t r i c t v ia 
the KBiT. Some BNSF t r a f f i c , Conrai l adds, also would be 
switched v ia the Port Terminal Rail'^ay Association (PTRA) . 

Souch Texas/Gulf Coasc-St. Louis. Conrail claims t h a t , f c r 
2 - t o - l shippers m the SP East region, most t r a f f i c goes n o r t h to 
the St. Louis gateway (or gateways m Southem I l l i n o i s ) f o r a 
f u r t . i e r haul by an eas tern r a i l r o a d to i t s u l t imate d e s t i n a t i o n . 
BNSF. Conrail contends, would face obstacles that SP genera l ly 
does not face pre-merger and t ha t 'JP/SP would noc face 
post-merger; and t h i s , Con ra i l adds, './ould be t rue whether t h i s 
t r a r f i c i s routed (1) v i a BNSF's Houston-Mempnis trackage r i g n t s , 
ana then via BNSF's own Memphis-St. Louis t rack , or (2) v i a 
BNSF's own Houston-Tulsa-St. Louis t rack . Conrail notes, w i t h 
respect to the r o u t i n g v i a Mempnis, that SP's Houston-Shreveport 
•'Ranbit" l i n e i s s i n g l e - t r a c k , undulates, lacks Cen t ra l i zed 
T r a f f i c Control (CTC), has a 49 mile-per-hour speed l i m i t , and 
has few s id ings . C o n r a i l concedes that SP o f f e r s service on t h i s 
l ine Dut notes that SP developed t h i t aervice over a long 
h i s to ry , and argues t h a t BNSF would lack SP's knowledge o f tna 
l i ne and i t s customer base. And, Conrail asserts, BNSF service 
on the Houston-Memphis l i n e a l so would be disadvantaged by 
'JP/SP's " p r i m a r i l y d i r e c t i o n a l " southbound rou t ings . The rou t ing 
via Tul.«-,a, Conra i l concedes, would f i x these problems, but only 
at the expense of added c i r c u i t y . Besides, Conrai l argues, v ia 
e i ther rout ing BNSF would have to t r a v e l across the M i s s i s s i p p i 
River and through S t . Louis f rom the west to connect w i t h eastem 

• ra i l roads m East St . Louis or f a r the r east m Southem I l l i n o i s ; 
and, i n St. Louin, BNSF would reouire switching service f rom 
TRRA. 

" ( . . . cont inued) 
r igh t s ) , at odds w i t h our regu la t ions (because the trackage 
r ign t s have not been sought m a resoonsive app l i ca t ion ) , and 
inconsistent w i t h ICC p r a c t i c e . 3N/SF. s l i p op. at 87 n . l l 6 . 
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Houston-New Orleans. Conrail c-aims t.hat BNSF recognizes 
that the Houston-New Orleans c o r r i d o r i s the one corri d o r 
provided f o r m tne BNSF agreement m which t r a f f i c density may 
increase, and t h i s , Conrail adds, may explain why BNSF has' 
proposed to provide service m t h i s c o r r i d o r throuoih a 
combination of tracxage r i g n t s and, at i t s e l e c t i o n , a c q u i s i t i o n 
of a po r t i o n of the l i n e . Conrail indicates, however, that BNSF 
.las not a.-^aiyzed the cost of required capacity-related 
improveme.its or t.ie lead time needed to construct such 
improvements. 

Mexican Gateway T r a f f i c . Conrail notes that UP and SP 
currently compete head-to-nead at El Paso, Laredo, and 
Brownsville, the p r i n c i p a l eastern gateways i n t o Mexico. The 
BNSF agreement purports to allow BNSF to r e p l i c a t e t h i s 
competition, with access to Eagle Pass via trackage r i g h t s that 
•«/ould replace the naulage r i g h t s i t .has now) , t o Laredo (via 
trackage r i g h t s to Robstown, and v i a a l u n c t J . i at Robstown with 
Tex Mex), and to Brownsville (via trackage r i ' . ; n t s ) . " Conrail 
contends that shippers fear that BNSF w i l l not De aole to use 
t.hese trackage r i g n t s e f f e c t i v e l y , and that BNSF's actions 
suggest t.hat i t i s r.ot interested m developing Mexican t r a f f i c . 

3N5F Cpt.-jns. Cnder the BNSF agreement. Conraj 1 notes, BNSF 
must cioos*- .i/netner to provide service cy means of dire c t 
service, switching, or use of a t h i r d c a r r i e r tor l o c a l service; 
and, under the agreement, once i t makes that e l e c t i o n , i t can 
change only once, and t h t n cannot change fo- 5 years. Therefore, 
Conrail asserts, i f BNSF, a newcomer to the 2 - t o - l shippers, 
makes a choice that i s uneconoiric, operationally i n f e a s i b l e , or 
competitively u n a t t r a c t i v e , 5 years would pass before i t s 
competitive disadvantage could be r e c t i f i e d . 

BNSF Access ta Necessary F a c i l i t i e s . Conrail asserts that, 
at^e-r -ne merger, BNSF would have access to only 12% of the 
switching and c l a s s i f i c a t i o n yard f a c i l i t i e s m the Texas-
Louisiana Gulf Coast. And, Conrail adds, BNSF would have access 
to only 16% of SIT capacity i n the Texas-Louisiana Gulf Coast; 
but SIT capacity, Conrail notes, i s v i t a l t o providing 
competitive r a i l service to p l a s t i c s snippers. 

Other Considerations. Conrail contends that the BNSF 
agreement does not emcody an entorceaclfe commicment t o provide 
competitive service, aithougn Conrail conceaes that t.he 
imposition of the agreement as a cor,dition w i l l create a common 
c a r r i e r o b l i g a t i o n . Conrail claims, however, that there would 
s t i l l be uncertainties as to the extent of BNSF's obligations 
because, among other things, BN.SF has not provided: d e t a i l s 
about l o c a l service; the costs of providing such service, whether 
d i r e c t , by switch, or by t h i r d c a r r i e r ; s p e c i f i c schedules f o r 
through t r a i n s ; s p e c i f i c information about yard capacity 
available f o r BNSF operations; d e t a i l s about costs, delays, and 
extra handlings involved m r e l y i n g on terminal c a r r i e r s ; 
s p e c i f i c plans f o r capacity iniprovements on the trackage r i g h t s 
l i n e s ; and s p e c i f i c plans f o r provision of SIT capacity. 

Benefits of che Proposed Merger. Conrail i n s i s t s that the 
primary e f f i c i e n c i e s claimed f o r the merger, including l i n e 
consolidations, reduced c i r c u i t y , and increased d i r e c t and 
si n g l e - l i n e service, are i n the West; the SP East region accounts 
for less than 5% of t.he t o t a i pro^jected merger-related route mile 
savings, Conrail f u r t h e r i n s i s t s that the public benefits of the 

" Conrail notes t h a t BNSF already has access t o El Paso, 
but from the north and west, not from the east. 
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merger (an improved competitive posture v i s - a - v i s BNSF) and the 
p r i n c i p a l investments t h a t would be maae by UP/SP a f t e r the 
merger corridor upgrades, t e r m i n a l improvements, improved t r a c k 
connections, ana i.itermoaal terminals) are likewise m the West. 
Ana, Conrail asserts, the claim.ed public oenefits m the SP East 
region (e.g., a,..leviation of capacity constraints through 
d i r e c t i o n a l routing and increased blocking and c l a s s i f y i n g ) could 
be ac.lievea witnout a merger. 

Benefits cf Civesti fure. D i v e s t i t u r e . Conrail argues, would 
solve tne anticompetitive narms threatened by the merger, and 
would be, for various reasons, preferaole to trackage r i g h t s . An 
owner, Conrail i n s i s t s , .has economic incentives t h a t a tenant 
lacks; tracxage rights do not always assure the tenant access t o 
the yaras, storage f a c i l i t i e s , and m f r a s t r u c f a r e necessary t o 
assure on-time, consistent, and r e l i a b l e service; a landlord may 
discriminate against a tenant; and, when the landlord's 
operations encounter problems, the tenant's operationa go awry as 
we l l . Conrail envisions t h a t d i v e s t i t u r e would be accomplished 
m an auction-like process. Each bid would r e f l e c t the value of 
the Imes to the Didder :Conrail has stated i n the record t h a t i t 
IS w i i l m g to pay S1.5 b i l l i o n f o r t.he SP East p r o p e r t i e s ) ; " 
eacn c a r r i e r wou-o attempt t o demonstrate now i t s c i d would 
maximize tne puclic oenefits cf the d i v e s t i t u r e operation; and 
eac.i also could demonstrate how i t s b i d would allow the b e n e f i t s 
of the UP/SP West consolidation t o be realized. And, Conrail 
contends, there would be j s u b s t a n t i a l benefit m t.ie d i v e s t i t u r e 
of SP East lines to an eastem r a i l r o a d ; a Conrail SP East 
system, oy way of example, would be an end-to-end combination 
y i e l d i n g new smgle-lme o p p o r t u n i t i e s , faster t r a n s i t times, 
lower costs, fewer r.andlings, and generally b e t t e r service. 

CMA Agreement. The CMA agreement, Conrail i n - i s t s , does not 
remedy merger-related competitive harms m the SP East region. 
Conrail claims t.hat the BNSF agreement, even as modified by the 
amendments required by the CMA agreement, s t i l l dees not address 
the ser^/ice prcolems tnat w i l l impede BNSF's operations i n 
Houston; s t i l l does not address the problems created by BNSF's 
access to a mere 12% of t.he switching and c l a s s i f i c a t i o n yard 
f a c i l i t i e s m t.ie Texas-Louisiana Gulf Coast; does not 
meaningfully aaaress the problems created by BNSF's access to a 
mere 16% of SIT capacity m the Texas-Louisiana Gulf Coast; and 
does nothing tc a l t e r the t r a f f i c predicted to be av a i l a b l e to 
BNSF. Conrail conceaes t h a t the BNSF agreement, as modified by 
the amendments required by the CMA agreement, provides BNSF 
access to any new f a c i l i t y located on any SP-owned l i n e over 
which BNSF receives trackage r i g h t s . Conrail claims, however, 
that t h i s IS largely i l l u s o r y because "new f a c i l i t y " i s narrowly 
defined to exclude "expansions of o:- additions to e x i s t i n g 
f a c i l i t i e s , " and also because BNSF, i f i t elects t o serve a new 
f a c i l i t y , IS required t o share equally " i n any c a p i t a l investment 
necessary to provide r a i l s ervice to the f a c i l i t y " ( i r r e s p e c t i v e 
of the amount cf t r a f f i c i t may be able to capture) . 

Kansas City Southem Railway Company. KCS contends t h a t the 
merger w i l l cause unprecedented competitive harm and should 
therefore be denied, and asks, m the a l t e m a t i v e , t.hat we order 
d i v e b ' i t u r e of p a r a l l e l l i n e s and duplicate f a c i l i t i e s , 
i ncluding: ( l ) lines between St. Louis and Memphis, on the one 
hand, aid, on the other, Houston; (2) SP's Houston-New Orleans 

' We note that press r e p o r t s have indicated t h a t Conrail 
has increased t.he amount i t i s w i l l i n g to pay to S1.9 b i l l i o n . 
Wall Street Jou-rnai . June 6, 1996, at BIO; T r a f f i c World. 
June 17, 19 96, at 40. 
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l i n e ; and (3) SP's Houston-Brownsville l i n e , KCS adds t h a t 
'-here UP and SP now snare l i n e s and f a c i l i t i e s , d i v e s t i t u r e ' 
snouid consist cf a grant of tracxage r i g h t s over such l i n e s and 
access r i g h t s to sucn f a c i l i t i e s . KCS adds t h a t , to remedy 
cumulative e f f e c t s of the BN/SF merger and the prooosed merger, a 
t h i r d c a r r i e r shouia be given access to the Central Kansas r i g h t s 
granted to SP i n connection w i t h t.ie BN/SF merger, i n c l u d i n g 
access to Wichita, Topeka, and Kutcnmson, and the trackage 
r i g n t s over BNSF to Ft. Worth. And, KCS concludes, we should 
by°MRL* d i v e s t i t u r e s i m i l a r t o the one proposed 

The BNSF Agreemenc: Discovery; Due Process,- and the FirsC 
Amenomenc. KCS contenas that tne 3NSF agreement w i l l not solve 
tne competitive proDlems the proposed merger would cause, and 
t.iat we cannot f u l l y evaluate t.he agreement's competitive impact 
Decause applicants nave refusea to disclose c r i t i c a l aspects of 
I t s negotiation. KCS aiso contends that applicants have aoused 
the aiscovery process, and i t maintains that t h e i r abuse of that 
process should not be condoned. KCS-33 at 117-124. KCS f u r t h e r 
contends that applicants, oy t n e i r overuse of t.he "Highly 
Confidential" designation, .lave nmdered p a r t i c i o a t i o n m t h i s 
oroceeamg by opponents or t.-.e r-erger, .-.ave v i o l a t e d opponents' 
proceaural due process r i g n t s cecause c e r t a i n matters couid not 
oe ciscuss-d wit.i i.isiae counsexy , and nave even v i o l a t f d 
opponents' F i r s t Amenament r i g n t to " p e t i t i o n t.he government f o r 
a rearess of grievances" (because opponents and mside counsel, 
" ^ ^ l ^ >;;nable to iQox at material stampea "Highly Confidential") 
KCS also contends, among other things, that because the merger 
involves commerce to and througn Mexico and would have a 
suDstantial impact on American foreign p o l i c y , there i s some 
douDt as t o our j u r i s d i c t i o n m t h i s matter. XCS-33 at 83-84. 

2-Co-l Shippers. KCS notes that, under the BNSF agreement, 
oniy 2 - t o - l shippers at points served by UP and SP and no other 
car-.ier w i l l gam access to BNSF. KCS argues, however, that 
t..ere are other 2-t o - l shippers as w e l l . ( i ) Applicants, KCS 
r.aims, d i d not consider a shipper to oe a 2 - t o - i shipper i f that 
shipper had access, e i t h e r d i r e c t l y or vi a r e c i p r o c a l switching, 
to two c a r r i e r s , t.he f i r s t being e i t h e r UP or SP and the second 
Demg another C...ass I c a r r i e r such as KCS or BNSF) KCS 
maintains, however, t.iat any sucn shipper should q u a l i f y as a 
--to-.i. snipper i f . Dy way of example, i t can presently route a 
snipment e i t h e r - o m t - l i . i e by KCS-UP or s i n g l e - l i n e by SF • 
post-merger. KCS asserts, there w i l l no longer be two independent 
routing a l t e m a t i v e s . i2) KCS also asserts that the BNSF 

H!frr"f;r.^''°]^^cn^ "° ̂ ""^"^ '° * shipper that has a pla n t served 
both by UP and SP, eith e r d i r e c t l y or vi a r e c i p r o c a l switching, 
and also by another Class I c a r r i e r (such as KCS). KCS claims, 
however, th a t any such shipper should q u a l i f y as a 2 - t o - l shipper 
I f -hat shipper can presently route e i t h e r s i n g l e - l i n e by UP or 
smgl e - l i n e by SP, out cannot route s i n g l e - l i n e by KCS because 

a « t l ""^ ^^"^^ d e s t i n a t i o n . (3) KCS f u r t h e r asserts that 
the BNSF agreement provides no r e l i e f t o a shipper t h a t has a 
plant served exclusively by SP, where the shipper can route a 
shipment e i t h e r s i n g l e - l i n e by SP or j o i n t - l i n e by SP-UP. That 
shipper, KCS claims, may have s u f f i c i e n t leverage t o "short haul" 
SP by us.\ng SP as a switch c a r r i e r to switch the t r a f f i c to UP. 

2 - CO-1 Corridors. KCS warns that shippers located i n 2 - t o - l 
corridors w i l l s u f f e r reduced competition because, f o r most UP or 
SP shippers m a given c o r r i d o r who are not d i r e c t l y served by 
both c a r r i e r s , the presence of the other c a r r i e r nevertheless 
provides a competitive r e s t r a i n t . That r e s t r a i n t , which would be 
eliminated by the merger, takes many forms: p o t e n t i a l build-outs 
or Duild-ins; the p o t e n t i a l t o truck transload; the p o t e n t i a l to 
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•-?e l o i n t t r u c k / r a i l or b a r g e / r a i l movements; the a b i l i t y to 
s n i t t product ion among numerous p lan ts loca ted on UP and SP; the 
a n i l i t y t o re locate plant f a c i l i t i e s ; the a b i l i t y to play UP and 
SP against each otner i n deciding where to locate new f a c i l i t i e s ; 
tne use of package o iddmg; and source and product competition 
between shippers located cn UP and snippers located on SP, 

Trackage Righcs; Package Deal; Coeracing Coses. Ti-ackage 
r i g h t s , KCS claims, inheren t ly present many problems involv ing 
labor, equipment, dispatching, maintenance, and derailments; a 
landlord , KCS contends, has no incen t ive to provide essential 
maintenance to tracks usea p r i m a r i l y by a tenant . The BNSF 
agreement, KCS f u r t h e r contends, was a package deal , and BNSF had 
to accept trackage r i g h t s i t d i d not want i n order t o obtain 
those tha t i t d i d , p r i m a r i l y i n the West.-" BNSF's lack of 
i n t e r e s t , KCS claims, i s r e f l e c t e d i n i t s f a i l u r e to provide 
operating d e t a i l s , management plans, d i v e r s i o n s tudies , market 
analyses, f i n a n c i a l in fo rmat ion , or environmental documentation 
•filth respect to the l i ne saies and tracxage r i g h t s provided fo r 
m the BNSF agreement. KCS argues t ha t BNSF's operating costs 
w i l l be s i g n i f i c a n t l y nigner than UP/SP's and, as a r e su l t , BNSF 
w i l l not be an e f f e c t i v e competi tor . KCS the re fo re argues t.iat 
-..ie tracxage r i g n t s fees provided f o r m the agreement must oe 
adiusted to provide competit ive r e i i e f . 

AnCicrxzsc V i o l a t i o n s . KCS, c^rgumg t h a t , i n recent years, 
3N, SF, UP, and SP may nave cooperated ir . v i o l a t i o n of the 
a n t i t r u s t laws and that t h i s cooperat ion may have produced the 
BNSF agreement, requests that we "e s t ab l i sh" tha t our ru l ings i n 
t h i s proceeding nei ther condone nor i n s u l a t e v i o l a t i o n s of the 
a n t i t r u s t laws. KCS-33 at 82. KCS adds t ha t , because some form 
of an t i compe t i t i ve behavior may have occurred between BN, SF UP, 
and SP dur ing the BN/SF merger proceeding, we should consider 
reopening the record i n that proceeding m order to f u l l y analyze 
the trackage r i g h t s given m tha t proceeding. KCS-33 at 82 n .41 . 

Terminal Trackage Righcs. KCS cla ims t h a t , even i f we 
impose the BNSF agreement as a c o n d i t i o n , ENSF w i l l not be aole 
to implement i t s tracxage r i g h t s absent approval of the Finance 
Cocxet No. 32760 (Sub-No. 9) t e rmina l trackage r i g h t s 
a p p l i c a t i o n . KCS. urging denia l of t h a t a p p l i c a t i o n , contends 
tnat the re levant r a i l segments are not t e rmina l f a c i l i t i e s 
w i t h m the meaning of 49 U.S.C. 11103(a). KCS claims that the 
-.•*io agreements appl icable to the Shreveport trackage are standard 
trackage r i g h t s agreements, c o n f i n i n g SP's use of the trackage to 
mam-l ine , t h rough- t r a in operations, and tha t the agreement 
applicable t o the Beaumont trackage p r o h i b i t s t e rmina l a c t i v i t i e s 
on the t rackage. And, KCS concends, the requested trackage 
r i g h t s are not p rac t i cab le and would i n t e r f e r e w i t h the 
operations of the current users of the l i n e s . 

" KCS. c i t i n g a document submit ted under seal , claims, 
among other th ings , that BNSF, despi te i t s lack of in te res t i n 
Mexico, had no chcace but to accept South Texas trackage r igh t s 
as par t of a pack;ige. KCS-33 at 72. BNSF i n s i s t s that the 
c o n f i d e n t i a l docunent upon which KCS has r e l i e d lacks probative 
value, IS not admissible i n evidence, and should be s t r i cken from 
the record . BN/SF-54 at 32-33. KCS, responding to BNSF's 
request t o s t r i k e , maintains t ha t there i s no basis not to 
consider t h i s document, which, KCS adds, provides a glimpse at 
the mot iva t ions of appl icants and BNSF i n regard to South Texas. 
KCS-52 a t 2. We t h i n k tha t the document r e l i e d upon by KCS has 
been p r o p e r l y introduced i n t o evidence, and we w i l l therefore 
deny BNSF's request that i t be s t r i c k e n . 
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Montana Rail Link. MRL, a regional c a r r i e r t.hat has f i l e d a 
responsive a p p l i c a t i o n m Finance Docket No. 32760 (Sub-No. i l ) , 
cperates a 632-mile main l i n e cetween Laurel, MT, and Sandpoint, 
ID, with trackage r i g h t s on BN between Sanapomt, ID, and 
Spoxane, 'WA, and with 200 m l e s of brancn lines i n Montana. MRL 
insists that the trackage r i g n t s provided f o r m the BNSF 
agreement w i l l not preserve or promote competition i n the Central 
Corridor oecause: BNSF w i l l have no investment m t h a t corridor, 
ana w i l l pay fees f o r the tracxage righcs only to che extent that 
I t uses them; BNSF does not need these trackage rignt.s t o protect 
any of i t s e x i s t i n g long-haul t r a f f i c , or to en.hance service to 
I t s e x i s t i n g customers; the trackage r i g h t s do not provide BNSF 
with access to any s i g n i f i c a n t new markets, given the narrow 
ae f i r . i t i o n of 2-to- l shippers; the requirement t h a t BNSF share 
Central Corridor c a p i t a l expenditures, based upon i t s r e l a t i v e 
use of t.iat route, w i l l operate as a disincentive t o BNSF usage 
cf t.he trackage r i g h t s ; and i t i s u n l i k e l y that BNSF would make 
muc.i use of a lengthy route over wnich i t would be subject to the 
dispatching and operational p r i o r i t i e s of UP/SP. 

Coal. Bituminous coal, .MRL notes, i s mined i n Southem 
'Wyoming, the Central Rockies, Four Comers, and Raton,-
oucDitummcus coal i s mined m the PRB. The four bituminous 
reser-zes are servea predominantly oy three r a i l r o a d s : Soutnem 
Wyoming uy UP, the Central Rocxies oy SP, ana Four Comers ana 
Raton Dy BNSF; UP handles 21% of the r a i l t r a n s p o r t a t i o n marxet 
fcr -tiestem bituminous coal, SP handles 42%, and BNSF handles 25% 
ana 'JRC handles the remaining 12%) . The PRB subbituminous coal 

reserves are served by two rai l r o a d s : UP and BNSF. SP's share 
cf the transportation marxet for snipments to t r a d i t i o n a l 
customers of westem bituminous ccal, MRL indicates, has held 
steady at about 4 5% since 1969. MRL adds, however, t h a t , as to 
new marxets, SP's share nas grown from 7% m 198 9 Co 64% m 1995, 
due to aggressive p r i c i n g and innovative marxeting practices. 
UP's marxet share f o r emerging ana new markets of bituminous 
coal, MRL claims, has declined to 18%, and MRL claims that the 
decline i n UP's share of the emerging marxets f o r westem 
Dit'ummous coal may r e f l e c t UP's dedication to developing the 
growth of PRB coal. MRL notes that SP, with no access to PRB 
coal, has had to focus i t s e f f o r t s on developing westem 
bituminous coal, p a r t i c u l a r l y from the SF-served Central Rockies 
mines; and MRL fears that a combined Ut/SP w i l l neglect 
bituminous coai m favor of PRB coal. 

Relief Reguesced; I n General. MRL suggests chat, Co 
mitigate the aaverse consequences of the merger m the Central 
Corridor, we ahould authorize a co-be-formed a f f i l i a t e 
'Acquisition Company, hereinafter referred to as MRLAC) to 
acquire c e r t a i n Central Corridor r a i l l i n es and i n c i d e n t a l 
trackage r i g h t s . MRLAC, MRL i n s i s t s , would compete vigorously 
for t r a f f i c (overhead and local) i n the Central Corridor because 
t.he value of i t s franchise would depend on i t s capturing a share 
of t h i s market. MRLAC, MRL adds, would grant overhead trackage 
righcs to UP/SP and BNSF over the lines i t acquires, t o address 
capacity concems chat may arise m the future and t o allow UP/S.° 
to achieve many of the operating e f f i c i e n c i e s t i e d t o the merger. 
And, MRL adds, the proposed acquisitions would advance the public 
interest by p r e s i r v i n g e x i s t i n g routes m the Central Cornaor, 
thereoy f o r e s t a l l i n g f i v e of the aoandonments proposed bv 
applicants (respecting the Wendel-Alturas Line, the Sage-Malta-
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Leadville Line, the Malta-Canon City Line, the Towner-NA Junction 
Line, and the Hope-Bridgeport L-r.e;.'' 

.=<eiief Requested: Line Saies. MRLAC would acquire: 
i; the UP l i n e s i n C a l i f o r n i a from Stockton through Sacramento 

to Marysville, along w i t h the branch lines t o Read and Sutter, 
north through Keddie, CA, to Flanigan, NV, i n c l u d i n g the brancn 
lme from Reno J'onction, CA, sout.i to Reno, NV, and the brancn 
line from Hawley, CA, to Loyalton, CA; (2) the SP l i n e running 
north from Flanigan, NV, to Alfuras, CA, and then northwest to 
Klamath F a l l s , OR (the Modoc Lme) ; (3) the UP route from 
Flanigan. NV, to Winnemucca, NV, and the SP route from 
Wmnemucca, NV, t o Wells, N"*/, and Ogden, UT; (4) from Ogden, a l l 
of the DRGW l i n e s , and t h e i r contiguous branches, t o 
Salt Lake Cit y , LT, and on to Provo, UT, and then east on DRGW to 
Denver, CO, inc l u d i n g the brancnes to Potash, Sunnyside, 
Clear Creek, Copperton, and Garfield, UT; (5) a l l of the 0R(3W 
lines m Colorado, from the Utan border east t o Dotsero, 
including the branches t o Montrose, Oliver, and Woody Creek, and, 
from Dotsero, the ime nort.ieast to Denver ( i n c l u d i n g the 
orancnes to Craig and Energy Fuels via Steamboat Springs) and the 
.me sout.least to Pueblo the Tennessee Pass Line) ; (6) the DRGW 
1-ne oetween Denver and Pueoxo, -sxtena.'ng south of P'ueblo to 
A-itonito, CO. inclu d i n g tne oranc.i lme to Creede, CO, and DRGW's 
rignt s , i f any, to Trinidad, CC, 7) east of Pueblo, the r i g h t s 
and ownership of the former MPRR line between PueDio, CO, and 
Herington, KS; (8) SP's ownersnip m and access to the 
•".ansas City Terminal; and (?) t.ie UP l i n e from S i l v e r Bow. MT, to 
Pocatello, ID, and the contic ous branches t o Arco, Aberdeen, and 
Gay, ID. 

Relief Requested: Equipmenc; Trackage Rights; Interchange 
Righcs; Proporcionai Race Agree.mrnc. MRLAC also would acq-uire 
a l l the r o l l i n g stock and equipment owned and leased by UP/SP, 
incl'jding locomotives, cars, cacooses and equipment, roadway 
maintenance equipment, and other vehicles c u r r e n t l y used on the 
sub-ject l i n e s . MRLAC also would acquire c e r t a i n trackage r i g h t s : 
'1) overhead trackage r i g h t s on the UP ] ine between Pocatello, 
ID, and Ogden, UT; (2) overhead trackage r i g h t s on the UP l i n e 
between Lmdsborg, KS, and Sal ma. KS, and between Salina and 
Solomon, KS, w i t h access to a dire c t i.iterchange w i t h Kyle 
Railways at Solomon; (3) local trackage r i g h t s on the SSW l m e 
cetween Herington, KS, and Topexa, KS; (4) overhead trackage 
ri g h t s on the UP lme between Topexa and Kansas C i t y ; and 
5) SP's r i g h t s on the BNSF l m e between Topeka and Kansas City. 
MRLAC would be e n t i t l e d to f u l l access t o interchange w i t h 
connecting c a r r i e r s (including shortlines) at a l l common points, 
and would be e n t i t l e d also to quote rates t o and from SP stations 
m C a l i f o m i ^ i and Oregon for t r a f f i c moving, r e s p e c t i v e l y , v i a 
Stockton, CA, and Klamath Falls, OR. 

Taxas Maxican Railway Company. Tex Mex, which operates over 
I t s 157-mile Laredo-Robstown-Corpus C h r i s t i l i n e , i n d i c a t e s that 
Laredo, the p r i n c i p a l gate>vdy f o r r a i l t r a f f i c between Mexico and 
•-he United States, i s ser'/ed by t»'o r a i l r o a d s on the American 
side of the I n t e m a t i o n a l Bridge i'JP via i t s Laredo-San Antonio 
l i n e , and Tex Mex v i a i t s Laredo Robstown-Corpus C h r i s t i 

" MRLAC would be controlled by MRL's m a j o r i t y shareholder. 
MRL indicates t h a t i t has proposed to pay $615,115, 059 f o r the 
property t o be acquired by MRLAC. 
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l i n e ) . " Tex Mex adds t.hat UP's Brownsville l i n e runs along the 
Gulf of Mexico trom Algoa (^ust soutr. of Houston) t o Brownsville 
(anot.her, but less important, gateway into Mexico) ; chat UP 
connects with Tex Mex at Robstown >on t.he Brownsville line) and 
at Corpus C.hrisci ,on che Odem-Corpus Chrisci brancn lme) - that 
SP connects with Tex Mex at Corpus C h r i s t i , via trackage r i g h t s 
over portions of UP's Brownsville l i n e and the relatea Odem-
Corpus C h r i s t i Dranch lme; out t.hat, although Tex Mex can 
interchange t r a f f i c with both UP and SP, very l i t t l e t r a f f i c has 
been interchanged with UP ei t h e r at Robstown or at 
Corpus C h n s t i , and nearly a l l ot the t r a f f i c that Tex Mex has 
mtercnanged at either point has been interc.ianged at 
Corpus C h n s t i with SP. Tex Mex asserts that, f o r i n t e m a t i o n a l 
r a j l t r a f f i c moving over the Laredo gatewav, t.he SP-Tex Mex 
routing via Corpus C h n s t i has provided the a l t e r n a t i v e t o UP's 
San Aiitonio-Lareao routing. 

The BNSF agreement, Tex Mex claims, does not preserve the 
exi s t i n g competition ror r a i l movements between the United States 
and :'.exico, Tex Mex i n s i s t s that, even i f 3NSF would be as 
ef f e c t i v e a competitor for that t r a f f i c as SP i s today, a 3-to-2 
reduction m the n-umoer of Class I carriers orovidino r a i l 
ser^/ice to Mexican gateways would amount to "an unacceptable 
reduction m competition. Tex Mex asserts t.iat, m any event, 
ENSF's probable snare of the narket for U.S,-Mexico t r a f f i c would 
be so amall that BNSF would not devote the resources necessary t o 
compete e f f e c t i v e l y , so that m.ost shipoers would end up navmg nc 
choice but to ship via tne UP/SP routing. T.he loss of 
competition f o r U.S,-Mexico t r a f f i c , Tex Mex wams, w i l l 
undermine the anticipated benefits of the North American Free 
Trade Ayreem.ent (NAFTA), and also may undermine Mexico's e f f o r t s 
to m.ake i t s r a i l system more e f f i c i e n t and competitive through 
p r i v a t i z a t i o n . " Tex Mex ajso araaes that the merger, minus the 
conditions sought by Tex Mex. w i l l thwart tne e f f o r t s that Tex 
Mex's ultimate parent, Transportacion Maritima Mexicana (TMM), i s 
making, i n partnership with Kansas City Southem Industries, Inc. 
(KCSI!, to create a r a i l network between central Mexico and the 
Central United States that w i l l provide a strong a l t e m a t i v e to a 
mergea UP/SP for r a i l t r a f f i c between Mexico and t.he 
United States and between Mexico and Canaas " 

Tex Mex ^Iso claims that i t siracly cannot sur-.'ive the merger 
.:s currently structured. Tex Mex alleges t.iat the merger, even 
as conditioned by the BNSF agreement, would r e s u l t m a 
34% -decline m Tex Mex's revenues. Tex Mex ms i p t s that i t 
currently i s operating at close t o maximum e f f i c i e n c y and that 
i-evenLe losses of the projected magnitude could not be absorbed 

On the Mexican .•5ide of the I n t e m a t i o n a l Bndge, service 
IS provided by the state-owned r a i l r o a d , Ferrocarriles Nacionale 
de Mexico (FNM), Tex Mex i n s i s t s , however, that FNM sets i t s 
rates for the Mexican po r t i o n of an i n t e m a t i o n a l movement 
without regard to the rates f o r the American p o r t i o n , and th a t , 
m consequence, the vigorous competition that now exists f o r the 
American po r t i o n of the movement d i r e c t l y benefits shippers. 

148 150 underway to p r i v a t i z e FNM. Sg£ TM-23 ac 

" Tex Mex i s a wholly owned subsidiary of Mexrail I n ^ 
which IS i c s e l f owned 51% by TMM a Mexican comoany chat intends 
to p a r t i c i p a t e i n the Mexican r a i l p r i v a t i z a t i o n process) and 49% 
by KCSI (the corporate parent of KCS). The strong competitive 
a l t e r n a t i v e that Tex Mex has i n mmd would involve a TMM-Tex Mex-
KCS routing. 
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without s i g n i f i c a n t service reduccions; Tex Mex i s adamant that 
I t could noc survive s o l e l y on the t r a f f i c cf i t s l o c a l shippers; 
ana Tex ."̂ex adds tnat. i f i t were unacie to continue operati.ig, a 
r.urxer or i t s snippers would ce s i g n i f i c a n t l y harmed because they 
are cepenaent on Tex Mex f o r t h e i r transportation needs and 
cannot p r a c t i c a l l y use ot.ier modes of transport. 

Relief Requested: I . i General. Tex Mex requests c e r t a i n 
r i g n t s tnat i t i n s i s t s are necessary Doth to address the 
competitive problems not remedied by the BNSF agreement and t o 
perr.it Tex Mex to survive ana to provide shippers on i t s l i n e 
access to t.he essential ser-/ices that would other-wise be l o s t . 
In Finance Docxet No. 32760 (Sub-No. 13), Tex Mex seeks trackage 
r i g n t s o-/er UP/SP lines from Robstown and Corpus C h n s t i t o 
Houston, and on to a connection with KCS at Beaumont. The sought 
tracxage r i g h t s would allow Tex Mex ooth tc transport overhead 
t r a z f i c and to serve a l l l o c a i shippers currently caoable of 
receiving service from both UP and SP, d i r e c t l y or through 
reciprocal switcnmg.** The sought trackage r i g h t s also would 
include f u l l r i g h t s to intercnarge t r a f f i c at Houston (w i t h 
UP/SP, HNSF, HBtT, and PTPAI ana at Beaumont (with UP/SP, BNSF, 
ana KCSi. In Finance Docxet No. 32760 (Sub-No. 14), Tex Mex, 
invoicing U.S.C, 111Q3, seexs relataa terminal tracxage r i g h t s 
cn ;-;5iT, Tex Mex claims t n a t t.ie r i g n t s i t seeks would free i t 
frem aepenaence on a d o u c t f u l connection with BNSF, and -would 
enaole Tex Mex, i n conjunction with KCS, to o f f e r shippers served 
by f:CS or KCS' eastern connections a t h i r d a l t e r n a t i v e f o r 
t r a f f i c from/to Mexico ana southeast Texas.''' 

Relief Requested; Main Line Trackage Rights. Tex Mex 
requests trackage r i g h t s over: (1) t.ie UP lme between Robstown 
ana Flacedo; (2) the UP l i n e between Corpus C h n s t i and Odem, v i a 
Savage Lane to Viola Yard; (3) the SF li n e between Placed© and 
V i c t o r i a ; " (4) the SP l i n e between V i c t o r i a and Fl a t o n i a ; 
(5) tne SP l i n e between Flatonia and West Junction; (6) e i t h e r 
(a) the UP l i n e from Gulf Coast Junccion chrough Settegast 
Junction to Amelia (the "UP main l i n e ootion"), or (b) the SP 
li n e from Tower 87 to Amelia (the "SP main l i n e option") ;" and 
(7; tne :oint UP/SP l m e from Amelia to Beaumont, and the 
connection with KCS at the Neches River Draw Bridge i n 
Beaumont." 

" Tex Mex concedes t h a t , i n certain markets, the l o c a l 
tracxage r i g h t s i t seeks would introduce added competition. 
TM-3 4 at 7, Tex Mex i n s i s t s , however, that i t does not support 
or endorse any l i m i t a t i o n of the trackage r i g h t s sought i n i t s 
responsive a p p l i c a t i o n . TM-35 at 1-2. 

" Tex Mex indicates t h a t , i f we approve i t s Sub-No. 13 
responsive a p p l i c a t i o n and i t s Sub-No. 14 terminal trackage 
ri g . i t s application, i t w i l l f i l e a construction a p p l i c a t i o n 
seexmg the rig.ht to construct improved connections at Robstown 
and Flatonia. 

'* Tex Mex seeks, m the a l t e r n a t i v e , to purchase the 
Placedo-^'ictona l i n e , i f (a) we approve i t s responsive 
appi-,cation, out (b) UP/SP chooses to divest the Placedo-Victoria 
l i n e and r e t a i n the Bloommgton-Victoria l i n e . 

" Tex Mex requests t h a t UP/SP be required t o e l e c t which 
option I t would prefer Tex Mex to operate. 

" All points referenced in this paragraph are in Texas. 
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Relief Requested; Houston Trackage Rights On SP. Tex Mex 
requescs cracxage rigncs m Houscon over: i l ) che SP l i n e from 
Wesc Junccion t.irougn B e l l a i r e Junction to Eureka at SP MP 5.37 
(Chaney Junction'; 2) t.ie SP li n e from SP MP 5.37 to SP MP 360.7 
near Tower 25 via the Houston Passenger s t a t i o n ; (3) the SP l i n e 
from SP MP 5.37 to SP MP 360.7 near Tower 26 via the Hardy Street 
yard; .4) i f the UP main l i n e option i s elected, the SP 11 na from 
SP MP 360.7 near Tower 26 tc the connection w i t h HBtT at 
Quitman Street near SP MP 1.5; (5) i f the SP mam l i n e option i s 
elected, Che SP lme from Tower 26 Chrough Tower 87 t o the SP 
mam l i n e to Amelia; and (6) the SP l i n e from West Junction t o 
the connection with PTRA at Katy Neck ;GHiH Junction) , by way of 
Pierce Junctio.i. 

Relied .'i.-quesced: Terminal Trackage Rights On HB&T. In 
Finance Docxec No. 32760 (Sub-No. 14), Tex Mex requests terminal 
tracxage r i g h t s over the following terminal tracks of HBtT m 
Houston: (1) i f t.he UP main l i n e o p t i o n i s elected, the HBtT 
li n e from the Quitman Street connection with SP t o the Gulf Coast 
Junction conr.ection with UP, a distance of 2.1 miles; and (2! the 
HBtT lme trom i t s connection with SP at T. & N.O. Junction 
Tcwer 81) to I t s connection with UP at Settegast Junction, a 

distance of 13.4 miles, Tex Mex indicates tnat the sougnt 
r i g n t s : (a; w i l l briage a gap oetween t.ie 
Corpus Chnsti/Robstown-Kouaton trackage r i g n t s and the 
Houston-Beaumont tracxage r i g h t s ; (b) w i l l p-ovide an a l t e m a t i v e 
route througn Houston m the event of congpation on the mam 
east-west SP route tnrougn Houston ^over wnich Tex Mex i s seeking 
trackage r i g h t s ) ; and ( o w i l l permit Tex Mex t o u t i l i z e HBtT as 
I t s switching c a r r i e r i n Houston .and to gain access t o HBtT's New 
South yard.'' 

Reiief Reguesced: Terminal F a c i l i c i e s I n Houston. Tex Mex 
requescs the r i g h t to use the fo l l o w i n g yards and other terminal 
f a c i l i t i e s or SP, UP, and HBtT: (1) SP's Glidden Yard; 
(2) interchanges with PTRA ac the North Yard, Manchester Yard, 
and Pasadena Yard; and (3) interchanges with HBtT at HBtT's 
New Souch Yard. 

Relief Rsquesced; Trackage Righcs Compensacion. Tex Mex 
requescs that the scugnt trackage r i g h t s oe granted at t.he 
compensation -evei provided for m the BNSF agreement, w i t h one 
exception: that compensation l e v e l , Tex Mex i n s i s t s , snouid be 
s'UDject to quarterly adjustments f o r cnanges m ; a i l r o a d 
p r o d u c t i v i t y . Tex Mex fur t h e r notes that^ althougn 4 9 U.S.C. 
11103 provides that compensation i s to be paid or secured before 
terminal trackage n g h t s operations s t a r t , i t i s asking that we 
not require that the compensation terms be'establis.hed before 
Tex Mex begins use of the HBtT track, such a requirement, Tex Mex 
claims, -rfould simply delay the pro-competitive p u b l i c benefits of 
the conditions Tex Mex seeks. Tex Mex agrees, however, that any 
compensation lacer escablished e i t h e r by agreement of the parties 
or by order of the Board w i l l accrue from the i n i t i a t i o n of 
operations over the terminal trackage, and w i l l be payable a f t e r 
f i n a l determination of the terms thereof. TM-24 at 5-6. 

Capital Mtitropolitan Transportation A u t h o r i t y . CMTA holds a 
mass t r a n s i t easement over a segment of the 162-mile Giddmgs-
Llano l i n e , wnicn runs m a generally east-west d i r e c t i o n from 

" Tex Mex, which claims that, under 49 U.S.C. 11341, 
approval of i t s responsive a p p l i c a t i o n should enable ic t o use 
the described HBtT tracks with or without the consent of HBtT, 
indicates that i t f i l e d i t s Sub-No. 14 terminal trackage r i g h t s 
application out of an abundance ot caution. TM-24 a t 2-3. 
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Llano ( i n t h e west) t o G i d d i n g s ( i n t he e a s t ) . " The j . i n e , 
wh ich i n 1986 was acqu i red by t h e C i t y o f A u s t i n f r o m SPT (SPT 
r e t a m e a a 2 0-year t racxage r i g h t s o p t i o n over the Manor -G idd ings 
p o r t i o n ) IS c u r r e n t l y d i v i d e d i n t o t h r e e segments: a w e s t e m 
segment between Llano and Scobee; a m i d d l e segment between Scobee 
and Smoot; and an eas te rn segment between Smoot and G i d d i n g s 
( i n c l u d e d w i t h m wnich i s t h e M a n o r - G i d d m g s p o r t i o n ) , The 
fo rmer o p e r a t o r of the l i n e , A u s t i n R a i l r o a d Company d / b / a A u s t i n 
Nor tnwest R a i l r o a d (AUNW) , d i s c o n t i n u e d ser^/ice on t . i e L l a n o -
Scobee and Smoot-Giddings segments i n Feb r i j a ry 199t and May 1995, 
r e s p e c t i v e l y ; s e r v i c e has c o n t i n u e d t o be p r o v i d e d on rhe Scobee-
Smoot segment, and, m A p n l 1996, we granced a new o p e r a t o r . 
C e n t r a l of Tennessee Railwa-/ u N a v i g a t i o n Company I n c o r p o r a t e d , 
d /b / a The Longhom. Rai lway Company i L o n g h o m i , an exempt ion f r o m 
the p r i o r a p p r o v a l r equ i r emen t s o t h e r w i s e a p p l i c a o l e t o i t s 
o p e r a t i o n o f the l m e , CMTA, w n i c h p l a n s t o purchase the l i n e by 
y e a r ' s end, a n t i c i p a t e s t h a t s e r v i c e w i l l soon be r e s t o r e d by 
Longnom on the two segments o v e r w h i c h s e r v i c e was d i s c o n t i n u e d 
by AUNW, 

Because tne l m e has two C l a s s I connec t ions (UP a t M c N e i l 
and E l g i n , and SP at G idd ings ) , t h e proposed merger - w i l l e f f e c t a 
2 - t o - l r e a u c t i o n m tne 1 m e • s " p o t e n t i a l " Class I c o n n e c t i o n s . 
At t ne p re sen t t ime , tne - m e ' s o n l y C las s '. c c n n e c t i c n i s w i t h 
'JP a t M c N e i l ; E l g i n and G i d d i n g s a r e l o c a t e d on the 
Smoot-Giddings segmenc over w h i c h s e r v i c e has been 
d i s c o n t i n u e d . " CMTA contends t h a t we s h o u l d n e v e r t h e l e s s 
r e g a r d t n i s as a 2 - t o - l s i t u a t i o n , (a) because s h i p p e r s on t h e 
l m e have t r a d i t i o n a l l y had access t o b o t h UP and SP, !b) because 
SP has an o p t i o n t o e x e r c i s e t r a c k a g e r i g h c s on che 
Manor-Giddings p o r t i o n , and c! because Longhom p lans t o r eopen 
the Smoot-Giddings segment as soon as r easonab ly p r a c t i c a b l e . 
CMTA notes t h a t the BNSF t r a c k a g e r i g h t s p r o v i d e d f o r m t h e BNSF 
agreement ( t o Ker r , v i a Round Rock; and t o E l g i n ) w i l l no t enab l e 
BNSF t o access the G i d d i n g s - L l a n o l i n e . Round Rock. CMTA n o t e s , 
IS l o c a t e d 4 .4 mi l e s n o r t h o f M c N e i l ; and E l g i n i s l o c a t e d on the 
Smoot-Giddings segment over w h i c h s e r v i c e nas been d i s c o n t i n u e d 
(and, CMTA adds, the BNSF agreement does not g ran t i n t e r c h a n g e 
r i g h t s f o r BNSF at E l g i n ) , And (CMTA's i n t e r e s t s art- n o t l i m i t e d 
t o f r e i g h t s e r v i c e but i n c l u d e passenger s e r v i c e as w e l l ; CMTA 
notes t n a t i t s p lans i n c l u d e passenger o p e r a t i o n s ove r much o f 
the Scooee-Smoot segment, and t h a t t he most a c t i v e segment o f i t s 
p lanned passenger r a i l system w i l l be eas t of M c N e i l . 

R e i i e f Requested. I n F i n a n c e Docket No. "2760 (Sub-No. 1 0 ) , 
CMTA seeks, on beha l f of an unnamea r a i l c a r r i t i r u n a f f i l i a t e d 
w i c h a p p l i c a n t s , t rackage r i g h t s o v e r UP's t r a c k between M c N e i l 
and K e r r , w i t h in te rchange r i g h t s w i t h BNSF e i t h e r a t M c N e i l o r 
a t K e r r , as a p p r o p r i a t e . CMTA a i s o r e q u e s t s t h a t we d i r e c t 
a p p l i c a n t s t o cooperate i n good f a i t h w i t h CMTA i n a l l phases o f 
che development of i c s passenger r a i l s e r v i c e , w i t h p a r t i c u l a r 
emphasis on accommodating f r e i g h t and passenger c r a f f i c ac Che 
McNei l mcerchange , and t h a t we r e t a i n j u r i s d i c t i o n o v e r t h e s e 
m a t t e r s (CMTA e n v i s i o n s t h a t we w o u l d e x e r c i s e t h i s r e t a i n e d 

" A l l p o i n t s r e f e r e n c e d m c o n n e c t i o n w i t h t he 
G i d d i n g s - L l a n o l m e are m T e x a s . 

" SP, as p r e v i o u s l y n o t e d , a l s o has a t r ackage r i g h t s 
o p t i o n on t h e Manor-Giddings p o r t i o n , w h i c h would a l l o w SP t o 
move I t s c o n n e c t i o n as f a r west as Manor; but SP has n o t 
e x e r c i s e d t h i s o p t i o n . 
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: u r i s a i c t i o n m the event CMTA and UP/SP were unable t o resolve 
tnese matters on t h e i r own)." 

CMTA intends that t.-.e r e c i p i e n t of the trackage n g h t s would 
be either BNSF, Longnom, or Georgetown Railroad (GTRR) . BNSF 
could extend i t s Taylor-Kerr tracxage r i g h t s south from 
Round Rock t o McNeil a distance of 4.4 miles) ; Longhom could 
oDtam r i g h t s from McNeil north t o Kerr (a distance of 
6.4 miles), w i t h an mtercnange w i t h BNSF at Kerr (a Ro'ind Rock 
interchange would not be p r a c t i c a l ) ; and GTRR, wnich operates 
between Kerr and Granger, could obtain tracxage r i g h t s oetween 
Kerr and McNeil, and could interc.iange with Giddings-Llano 
snippers ac McNeil and w i t h BNSF ac Kerr. CMTA emphasizes th a t 
the competitive a l t e m a t i v e i t seexs should be provided at 
McNeil, not at Elgin or Giddmgs. The .McNeil interchange, CMTA 
concends, would provide an adequate competitive a l t e m a t i v e , and, 
more to the p o i n t , would r e s t r i c t most f r e i g h t t r a f f i c on the 
l i n e to the p o r t i o n of tne l i n e west of McNeil. CMTA indic?.tes 
that, to minimize the i n t e r a c t i o n s between f r e i g h t t r a i n s and 
passenger t r a i n s , i t i s important to minimize the mileage that 
f r e i g n t t r a f f i c must t r a v e l on the Giddmgs-Llano l i n e . And, 
CMTA aads, because 80% or Giddings-Llano f r e i g h t t r a f f i c 
origi.iates west or McNeil wnereas t.ie most active segment ot 
CMTA's pianneo passenger r a i l system w i l l be east of McNeil, tne 
cest approac.i wculd be to route f r e i g h t t r a f f i c north at McNeil. 

Response by Georgetown Rai l road Company and Texas Crushed 
5tone Company. GTRR origi n a t e s crusned stone snipments. most of 
wnich are produced by i t s corporate a f f i l i a t e , TCSC. GTRR and 
TCSC concend Chat CMTA's responsive a p p l i c a t i o n should be denied 
because, among other reasons, no matter where the interchange 
occurs, the a d d i t i o n a l t r a f f i c generated by the Giddings-Llano 
li n e would impose an i n t o l e r a b l e burden on the already taxed 
track between McNeil and Round Rock and would occasion delays for 
the t r a f f i c entering or leaving Kerr. 

Magma Copper Company's Rai l A f f i l i a t a a . The Magma Arizona 
Railroad Company (MAA) and the San Manuel Arizona Railroad 
Company (SMA) are r a i l s ubsidiaries of Magma Copper Company 
MCC) . .MAA operates a l i n e between Superior, AZ. and Magma, A2; 

th i s l i n e serves one of .MCC's mines, apparently l-.^cated i n the 
•/•icmity of Superior; and C r a f f i c moving from t h i s mine i s routed 
•̂ AA-SP (the MAA-SP jun c t i o n i s at Magma) . SMA operates a l i n e 
oetween San Manuel, AZ, and Hayden. AZ; t h i s l i n e serves MCC's 
only plant, -which i s located at San Manuel; and t r a f f i c moving 
from/to t h i s plant i s routed SMA-CBRY-SP (CBRY, the Copper Lasin 
Railway Company, -̂s a switching c a r r i e r f o r SP and operates a 
lme between Hayden and Magma; the SMA-CBRY ju n c t i o n i s at 
Hayden, and the CBRY-SP ju n c t i o n i s at Magma). MCC indicates 
that I t s MAA-served mine and i t s SMA-aerved plant are c u r r e n t l y 
captive to SP; no r a i l r o a d other t.han SP (other than i t s 
switching c a r r i e r , CBRY) connects w i t h MAA or SMA; and MCC i s 
therefore dependent on SP f o r i t s t r a n s p o r t a t i o n needs respecting 
bulk commodities. MCC contends t h a t SP has taken advantage of 
MCC's c a p t i v i t y : (a) by holding on to a l l shipments which i t was 
capable of handling, e i t h e r a l l the way t o d e s t i n a t i o n ( i f the 
destinations were SP stations) or to the most d i s t a n t junctions 

" dVTA i n s i s t s chat i t s negotiations w i t h UP are c u r r e n t l y 
ac a s c a n d s t i l l , perhaps because UP has an i n t e r e s t i n o f f e r i n g 
i t s own commuter operations m Che Auscin metropolitan area. 
And, CMTA adds, i f a contract to operate a passenger r a i l service 
IS ever put out f o r bidding, the merger of UP and SP w i l l mean 
that or,'"?? w i l l submit only one b i d (and not the two competitive 
bids chat .."ight w e l l have been submitted absent the merger) . 
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with connecting ca r r i e r s <if d e l i v e r y of the shipments required 
- n t e r l i n m g ) ; ana c, oy a.lowing service t o d e t e r i o r a t e . ' MCC 
-ears t.iat t.he merger ' ^ i - l exacerDate t h i s s i t u a t i o n . MCC 
i.idicates that snipments moving bevond Portland and Cenver can be 
roucea eicher SP-UP or SP-B.'JSF; but MCC fears t h a t t h i s choice 
w i i i disappear with the merger, and thar i t s shipments w i l l t.hen 
De captive t o UP/SP from o r i g i n to de s t i n a t i o n . MCC aiso fears 
that UP/SP p r i c i n g practices w i l l continue t o be a problem 
because UP/SP w i l l have even less incentive than SP co price ics 
services aggressively. 

Relief Reguesced. MCC seeks overhead trackage r i g h t s over 
SP l i n e s : (1) for .MAA, becween Magma, on che one hand, and, on 
t.he other. Phoenix and Nogales, AZ; and (2! f o r SMA, between 
Hayden, on the one nand, ana, on the other. Phoenix and Nogaies, 
MCC indicates that the tracxage r i g h t s would be fo r a distance of 
approximately 36 miles to Phoenix and approximately 142 miles to 
Nogales. The requested tracxage r i g h t s , MCC notes, would give 
MAA and SMA dire,;t access to BNSF at Phoenix and t o Ferrocarriles 
Nacionaies de .Mex. co - .Region Pacifico (FCP) at Nogales; and MAA 
and SMA would conti.iue to .lave access to SP (now UP/SP) at Magma. 

Yoio Shortline Railroad Company. Yolo, a s h o r t l i n e located 
near Sacramento. CA, witn t-^o orancn l i n e s t h a t i t purc.iased from 
UP, interchanges a i l of i t s t r a f f i c with UP m UP's West 
Sacramento /ara; axthougn i t shares trackage r i g h t s m the yard 
with SP, I t s agreement with UP prevents Yolo from interchanging 
d i r e c t l y w i t h SP; thus, to use i t - routes, Yolo must, at a 
minimum, use a UP switch to move cars w i t h m the yard from the 
Yolo track t o the SP track, and must pay the corresponding switch 
tee; and t h i s , Yolo alleges, has been uneconomic and i n e f f i c i e n t . 
Yolo, noting t h a t SP has superior routes t o various points 
supports the merger, but adds that the b e n e f i t s of the merger 
would be enhanced by granting BNSF access t o Yolo, which, Yolo 
indicates, would place Yolo m the same p o s i t i o n as other 
West Sacramento customers that provide carloads t o UP and that 
w i l l gain access to BNSF under the BNSF agreement. Yolo f u r t h e r 
aads th a t , t o increase e f f i c i e n c i e s and cut costs, i t has offered 
to provide service on branch l i n e s m areas j o i n t l y served by UP 
and SP, but I t claims that UP and SP could never agree on how to 
arrange f o r the transfer of the trackage and service Yolo 
alleges t.hat i t couid provide b e t t e r service to West Sacramento 
switcnmg area customers wnile interchanging w i t h the Class I 
ca r r i e r s at convenient points on t h e i r mam l i n e s ; and, Yolo 
believes t h a t t h i s would a l l e v i a t e congestion i n the yard and 
switching area. Yolo therefore req^iests chat we impose --hese 
conditions: (1) to provide Yolo and i t s customers competitive 
access t o a l t e m a t i v e c a r r i e r s , a condition granting Yolo the 
r i g h t t o interchange with UP/SP, BNSF, and any other c a r r i e r that 
has access t o customers i n the Wesc Sacramento area; and (2) to 
create a sarer, more e f f i c i e n t , and more economical means of 
serving customers i n the West Sacramento area, a condi t i o n 
r e q u i r i n g UP/SP and BNSF (and any other c a r r i e r w i t h access to 
that area as a resulc cf che merger) to enter i n t o good f a i t h 
negotiations w i t h Yolo wich che object of allowing Yolo t o 
operate the West Sacramento area. 

Keokuk Junction Railway and Pioneer Raiicorp. KJRY operates 
between Keokuk. IA, wnere KJRY connects w i t h BNSF, and La Harpe 
^^;.M^*",.^T connects with the Toledo, Peona t 'Western Railway 
(TPtW). TPtW's l i n e , as relevant, extends from Lomax, IL, on the 
wesc (Che connection with the former SF Chicago-Kansas C i t y main 
l i n e ) , southeast co La Harpe, and then east to Bushnell, IL (the 
connection w i t h che former BN Chicago-Kansas C i t y main l i n e ) • 
and, at Bushnell, TPtw can interchange w i t h SP, which conducts 
trackage r i g h t s operations over the former BN Chicago-Kansas City 
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mam lme.=- F r i e r to the BN/SF merger, shippers m the Keokuk 
area nad access to two Class : c a r r i e r s : BN (via BN's l i n e 
t.irougn Keokuk) ; and SF (via a KJRY-TPtW-SF ro u t i n g ; KJRY moved 
t.he t r a f f i c from Keoxuk to La Harpe, and TPfcW moved the t r a f f i c 
from La Harpe t o Lomax on i t s own li n e and then from I otnax to 
Fort Madi in, IA, via trackage r i g h t s on the SF l i n e the TPtW-SF 
connection was ac Fore Madison) . In the BN/SF merger proceeding, 
the ICC, m denying c e r t a i n condition sought by KJRY, indicated 
that, because TPtw was gaming t.ie r i g n t to interchange w i t h SP 
at aushneii, the tN/SF merger would not eliminate intramodal 
ccmpetitiOii at Keokuk, and KJRY would not experience any 
appreciable t r a f f i c diversions; the existing competitive 
si t u a t i o n , the ICC found, would be preserved. Post-merger, the 
ICC indicated. Ke'3,<uk shippers would s t i l l have two a l t e r n a t i v e 
westem routings: BNSF s i n g l e - l i n e and KJRY-TPtW-SP j o i n t - l i n e . 
SP, the ICC reasoned, -would simply replace SF as part of the KJRY 
j o m t - l m e routing, and the KJRY-TPtW j o m t - l i n e r o u t i n g would 
remain an important competitive factor m Keokuk. 

In I t s commerits f i l e d m the UP/SP proceeding, KJRY, now 
joined by i t s corporate parenc, Pioneer Railcnrp iPRC), which 
recently acquired co n t r o l of KJRY, i.idicaces that i t would s t i l l 
be pessimistic but for three recent oeveiopments: (1) the 
acquisition of KJRY by PRC because PRC, the owner of nine 
shortlines, has cargaining power with the Class I r a i l r o a d s ; 
(2) t.ie a c q u i s i t i o n of TPtW by Delaware Otsego Corp. (DO) because 
th i s a c q u i s i t i o a w i l l likewise give TPtW strengths i t d i d not 
have as an independent l a i l r o a a ; ana (3) the proposed UP/SP 
merger, which, oy providing SP with resources i t c u r r e n t l y lacks, 
changes the prospects f o r competitive r a i l service m many 
marxets, perhaps including Keokuk. KJRY i n s i s t s , however, that 
UP must assume SP's obligations to serve the Bushnell interchange 
with TPtW, must continue to use the SP trackage r i g h t s througn 
Busnnell to interchange with TPtw (and KJRY), and must 
aggressively p r i c e and market Keokuk t r a f f i c . KJRY and PRC 
therefore request chat we condition the UP/SP merger: (1) upon 
UP/SP's acceptance of the terms of the settlement agreement 
entered i n t o by SP i n the BN/SF merger proceeding; (2) upon 
conti.iued uae by UP/SP of the SP tracxage r i g h t s through Bushnell 
for t.he purpos'j of interchange with TPtw (and KJRY) ; and (3) upon 
UP/SP's w i l l i r g n e s s to price and marxet a competitive service to 
Keoxux area snippers. 

Toledo, tfeoria, fc Western Railway Corporation. TPtW, a 
regional r a i l r o a d of 284 route miles extending from Fort Madison, 
IA, m the west, to Logansport, IN, m the east, intarcnanges 
with BNSF, UP. SP, IC, Conrail, CSX, and Norfolk Southem 
Corporation (NS), and wi t h regional carriers as w e l l , and thereby 
provides t r a f f i c moving between the westen* and eastem regions 
of the country a way t o bypass Chicago and St. Louis. TPtW 
indicates chac the recent UP/CNW and BN/SF mergers, and the 
proposed UP/SP merger, have affected che future of i t s 
connections w i t h applicancs. Before the 3N/SF merger, TPtW's 
only interchange with SP was with SP's Chicago-SC. Louis l i n e at 
Chenoa, IL. I n the BN/SF proceeding, .however, TP&W gained 

" Prior CO the BN/SF merger, SP held only overhead 
tracxage r i g h t s chrough Bushnell over the former BN Chicago-
Kansas City mam l i n e ; but, i n agreements BNSF entered i n t o with 
NITL and SP i n connection with the BN/SF merger proceeding, SP 
gained the r i g h t to interchange t r a f f i c ac Bushnell w i t h TPtW. 

37 



Finance Docket No. ;27SJ 

connections w i t h SP ac Bushnell, IL, and Lomax, I L , " t o o f f s e t 
tne anticompetitive consequences that would have r e s u l t e d from an 
uncor.aitioned merger. TPtW claims, nowever, th a t the ant i c i p a t e d 
corr.petitive b e n e f i t s of the Bushnell interchange have not been 
reanzea. TPiW expected that the Bushnell interchange would 
enacle i t t o continue, and even to increase, i t s p a r t i c i p a t i o n m 
t r a f f i c o r i g i n a t i n g at Keokuk and destined to Kansas C i t y and 
oeyond. TPtW reports, however, that Bushnell i s not a p r i o r i t y 
stop for SP's f a s t , heavy tonnage t r a m s ; f o r o p e r a t i o n a l 
reasons, these t r a m s usually make only a single stop m the 
area, and t h i s i s normally at Gaiesburg, IL; and thuu, TPtW 
states, for t r a f f i c moving from/to Keokuk, the KJRY-TPtW-SP 
routing i s simply not competitive with the BNSF r o u t i n g . The 
UP/SP merger, TPtW adds, comes at a time when TPtW i s beginning 
to experience t r a f f i c losses to BNSF that cannot be o f f s e t oy t.ie 
competitive options creaced by che agreemenCs endorsed i n che 
3U/S7 proceeding. TPtW indicates tnat i t has arranged t o confer 
•rfit.i UP so that I t might propose areas where TPtW's a b i l i t y to 
ot.her cooperative routing would be enhanced by minor commitments 
:rtm 'JP; and TPtw furth<»r indicates t.hat i t supports the UP/S? 
-eraer Dased on i t s expectation t.iat applicants w i l l negotiate m 
coca f a i t n to achieve the cooperative arrangements t h a t w i l l 
enac-e TPtW to maintain i t s ro l e as an e f f e c t i v e p a r t i c i p a n t m 
:oint routes w i t h UP/SP and i t s competitors, 

.louthem C a l i f o m i a Regional Rail A u t h o r i t y . SCRRA, a j o i n t 
to'wers a u t h o r i t y comprised of f i v e -".embers (each member i s an 
agency of a l o c a l county) , administers the "Mecrolink" r a i l 
passenger service i n Southem C a l i f o m i a . SCRRA i n d i c a t e s t.hat, 
m tne early 1990s, i t s member agencies acquired proper*-y or 
rignts to use property from UP, SP, and SF; that these c a r r i e r s 
now UP, SP, and BNSF) and SCRRA's member agencies now operate 

romtl-/ over s p e c i f i c l i n e s ; and that agreements w i t h each 
carrier govern the operations and p r i o r i t i e s of f r e i g h t and 
passenger service over each l i n e . SCRRA indicates t h a t the 
-lerger w i l l a f f e c t f r e i g h t t r a f f i c moving over l i n e s now operated 
; o i n t l y by SCRRA's member agencies, on the one hand, rind, on t.ie 
ot.ier, 'SP or SP; and, f o r chis reason, SCRRA i s concerned that 
t.ie merger may have an adverse impact on the commuter operations 
SCRRA administers. SCRRA also indicates, however, t h a t , although 
applicants have been forthcoming m providing d e t a i l s on t h e i r 
cost-merger operations, SCRRA does not now have s u f f i c i e n t 
-.-.rormation to conclude that i t s operations w n l not be adversely 
-Toactea by t.ie mercer. SCRRA therefore indicates t h a t i t 
reser/es the r i g h t to reopen t h i s proceeding t o request 
conaitions or other appropriate r e l i e f i f and when i t determines 
tnat t.ie UP/SP merger i s adversely impacting the p r o v i s i o n ot 
commuter aervice i n Southem C a l i f o m i a . 

SHIPPER ORa\NIZATIOHS. Concerns that a UP/SP merger would 
have anticompetitive impacts i n the t r a n s p o r t a t i o n marketplace 
nave been expressed by several shipper organizations. 

National I n d u s t r i a l Transportation Laa^ju^. NITL, an 
organization of shippers conduct-ig i n d u s t r i a l and/or commercial 
enterprises, fears tnat a UP/SP merger would have broad 
anticompetitive e f f e c t s . UP and SP, NITL r e l a t e s , compete across 
-mportant c o r r i d o r s ' p a r t i c u l a r l y the c o r r i d o r between aout.hem 
Texas/Louisiana and key Midwest gateways, and the C a l i f o m i a -
Kansas Central Cornaor), and NITL wams that, post-merger, many 
points served by both c a r r i e r s w i l l be captive t o the merged 

" The TPtW-SP interchange at Lomax applies o n l y t o high 
speed automotive and intermodal t r a i n s , BN/Sf. s l i p op. at 121 
and therefore does not allow a KJRY-TPtw-sP r o u t i n g v i a Lomax. 
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carrier, and numerous competitive r a i l routings w i l l disappear. 
And the "problem areas." NITL adds, involve many commodities that 
are clearly rail-dependent .such commodities as bituminous coal, 
plascic resins, lumcer, and crushed stone). 

gWSF Agreement. NITL contends that the BNSF agreement 
simply w i l l noc permic BNSF co be an effeccive competitor. NITL 
claims that BNSF, m conducting operaticns over UP/SP's lines, 
w i l l incur coses significantly higher ch.-'. those incurred by 
UP/SP in conducting i t s own operations over these l i n e s . By 
NITL's calculations: on the Houston-Memphis route, BNSF's cost 
w i l l be S13.69 per ton, whereas UP/SP's cost w i l l be only $11.57 
per ton; and, m the Central Corridor, BNSF's coat •«»ill be S23.62 
per ton, whereas UP/SP's cost w i l l be only S20.09 per ton.'' 
NITL further claims that BNSF w i l l be unable co achieve che 
t r a f f i c densities required for competitive operations. BNSF, 
NITL calculates, w i l l have competitive access tc a mere $258 
million in t r a f f i c (NITL-IO at 35) , .loc Che "well over 
Sl billion" in t r a f f i c asserted by applicants (UP/SP-22 at 20), 
a.id certainly not che S1.8 b i l l i o n m craffic assertea by BNSF 
Itse l f (BN/SF-l, VS Lawrence, at 3-5). NITL aiso claims that 
BNSF's co-.peticive efforts w i l l be seriously impaired by various 
operational barriers, mciudmg UP/SP's directional routing on 
Its Houston-Mempnis lines. NI'TL asserts t.hat BNSF's competitive 
efforts w i l l be further impaired by a neea for substantial 
investment m infrastructure that tne t r a f f i - densities w i l l be 
unable to justify. By NITL's calculations, BNSF would have to 
make a 597,500,000 infrastructure investment to operate over the 
Houston-Memphis route, and an additional $183,000,000 
infrastructure investment to operate over the Central Corridor. 
The t r a f f i c levels available to BNSF, NITL i n s i s t s , are simply 
not sufficient to j u s t i f y infrastructure investments of these 
magnitudes. NITL further argues that a merger conditioned by 
that agreement alone would allow UP/SP and BNSF to dominate the 
markec for r a i l transportation in the Westem United States. 

2-co-l Shippers. NITL claims that the 2-to-l shipper 
concept, as provided for in the BNSF agreement, i s exceedingly 
narrow; even though the merger might cause a 2-co-l reduction in 
the number of r a i l carriers at a particular point (e.g., 
San Antonio), the 2-to-l snippers protected by the BNSF agreement 
include oniy chose shippers presently receiving service from both 
UP and SP (and no other c a r r i e r ! . NITL farther claims that, 
although che agreement was supposedly intended to preserve 
two-railroad competition for a l l 2-co-l cuscomers, chere are 25 
stations l i s t e d m the Standard Point Location Code (SPLC) data 
that were not specifically addressed m tne agreement. NITL adds 
that the agreement identifies 23 r a i l stations which are 2-to-l 
locations for which BNSF i s not provided trackage r i g h t s . " 

CWA Agreement. The CMA agreement, NITL argues, f a i l s to 
cure the problems inherent m the BNSF agreement. (1) NITL 

" NITL. adds that these cost handicaps w i l l be exacerbated 
as time goes by because the adjustment procedures provided for in 
the BNSF agreemeivt (which are based on 70% of the R a i l Cost 
Adjustment Faccor, unadjusted for productivity) f a i l to track the 
gains in productivity that w i l l be experienced by UP/SP. 

" NITL concedes that the agreement indicates that UP/SP 
and BNSF w i l l provide for customers located at 2-to-l points that 
are not specifically referred to, and that "altemative 
arrangements* w i l l be provided at the 23 stations. NITL 
contends, however, that UP/SP and BNSF should be required to 
address these macters now. 
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concedes chat che ."MA agreement, by granting BNSF the r i g h t to 
operate with the primary t r a f f i c flows m the Houston-Memphis 
corridor, solves t.-.e key operational proc-em pre v i o u s l y inherent 
m t.ie BNSF agreem.<-!nt. NITL claims, .lowever, t.iat t h i s solut.xon 
exacernates the prco'.em created by SNSF's lack of access t c 
s u f f i c i e n t t r a f f i c . Under the CMA agreement. NITL contends. 
BNSF's t r a f f i c w i l l be d i v i d e d between t-wo l i n e s , necessiuacmg 
-.icreased investments on both l i n e s le.g.. f-ueimg f a c i l i t i e s on 
Dotn lines I for tne same amount of t r a f f i c . 2) NITL claims t.hat 
the CMA agreement, by allo w i n g BNSF access to St. Louis v i a 
tracxage r i g h t s over the UP l i n e , w i l l req'uire BNSF t o incu r 
additional mfrascruccure costs at St. Louis; a l l of BNSF's 
exi s t i n g terminal f a c i l i t i e s i n St. Louis, NITL contends, are on 
the west side of the .Mississippi River, wnereas the trackage 
r i g n t s l i n e l i e s on t i e east side of cne r i v e r . (3) NITL i n s i s t s 
that t.ie provision m the CMA Agreement r e q u i r i n g UP/SP t o modify 
contracts with 2 - t o - l chemicai shippers m Texas and Louisiana so 
that at least 50% of the volume i s open to BNSF does nothing to 
cure the cost disaavantage under wnich BNSF w i l l operate as a 
result of the trackage r i g h t s tee. 4) NITL claims t h a t several 
provisions i n the CMA igreement accomplisn l i t t l e or nothing of 
suDstance. The provision r e q u i r i n g applicant? ro accept 
cversignt, !JITL claims, i s meaningless, oecause tne Board .has, as 
a r.atter of law, contir.'jing j u r i s a i c t i o n over i t s decisions 
aoprovmg or conditioning a merger. And, .'.'ITL adds, w i t h or 
•''irhout the provision r e q u i r i n g that t.he tracxage n g h t s fees be 
pieced m segregatea funds, such fees w i l l s t i l l be excessive. 

Relier Reguesced. NITL contends that the merger should be 
denied, and asks that an'/ approval be conditioned by r e q u i r i n g : 
(A) the d i v e s t i t u r e of SP's l i n e s (1! between Houston and 
New Orleans (including the Iowa Jet.-Avondale segment, and aiso 
including access to l e i a t e d terminal f a c i l i t i e s m the 
New Orleans area), (2) between Houston and SC. Louis ( t h i s would 
include SP's Houscon-Mempnis and Brmxley-North Jet. l i n e s , and 
I t s North Jet.-East St. Louis tracxage r i g n t s , , and (3) between 
Houston and Brownsville ( t . l i s would include SP's Houston-Placedo 
lme via Flatonia, i t s Placeao-Brownsville trackage r i g h t s , and 
I t s Flatonia-Eagie Pass 1-me, w i t n BNSF r e t a i n i n g i t s haulage 
r i g h t s to Eagle Pass); (B) the d i v e s t i f u r e of SP's l i n e s between 
Stockton/OaKland and Denver/Pueblo, including i t s Kansas C i t y -
Pueoio via Hermgton) t t a c x or trackage r i g n t s ; and (C) the 
retention oy UP/SP of (1) cverhead tracxage r i g n t s over a i l 
divested l i n e s , and (2) f u l l service tracxage r i g h t s at any point 
wnere UP or SP and the ac q u i r i n g c a r r i e r botn can serve e x i s t i n g 
shippers or could serve new shippers. 

Society Of The Pl a s t i c s Industry. SPI. the major trade 
association ot the p l a s t i c s industry, claims t h a t p l a s t i c s 
resms^' are transported mainly by r a i l f or several reasons: 
the i n t e g r a t i o n of the hopper car with the shipper's production 
feeding l i n e s ; the volume of r e s i n production (36 b i l l i o n pounds 
in 1994); the average length of haul (approximately 1,000 m i l e s ) ; 
the cost advantage of r a i l vs. trucx; and t.ie need t o maintain 
product i n t e g r i t y . The proposed merger, SPI m.amtains, i s of 
great i n t e r e s t co the p l a s t i c s industry because a large m a j o r i t y 
of p l a s t i c s resins production occurs m the Texas/Louisiana Gulf 
Coast "petrochemical b e l t " between Galveston, TX, and 
Baton Rouge/Ne-»- Orleans, LA, and because UP and SP which operate 
p a r a l l e l l i n e s throughout t.he o e l t , are the main r a i l r o a d s 

" Plastics resins tSTCC 28211), as SPI uses the term, 
means polyethylene (PE) and polypropylene (PP), che two res i n s 
that c o n s t i t u t e the m a j o r i t y of the production of p l a s t i c s 
resins, other than l i q u i d . 
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connecting production f a c i l i t i e s i . i tne o e l t with markets i n the 
Northeast. Midwest, and Southeast tnrougn the Chicago, St. Louis, 
Mempnis, and New Orleans gateways. 

SPI asserts that UP ana SP dominate the p l a s t i c s resins 
t r a n s p o r t a t i o n marxet today. According to SPI, m excess of 92% 
of a l l domestic PE and PP production occurs m the Texas Gulf 
Coast region; UP ana SP have access to nearly 90% of Gulf Coast 
p l a s t i c s resins proauction c a p a b i l i t y ; 64% of the p l a s t i c s resins 
market f o r PE and PP is served exclusively by UP and/or SP, and 
no other c a r r i e r ; the combined shares of UP and SP of the Gulf 
Coast PE/PP markets are 71% and 74%, respectively; and UP and SP 
dominate the p r i n c i p a l t r a n s p o r t a t i o n corridors f o r p l a s t i c s 
t r a f f i c (Houston-Mempnis/St. Louis and Houston-New Orleano). SPI 
claims t h a t , even '-(ith the BNSF agreement, a combined UP/SP, by 
v i r t u e of pre-merger exclusive sei-"/ice arrangements, would 
cont r o l almost 40% of p l a s t i c s resins production capacity without 
facing p o t e n t i a l BNSF competition. The BNSF agreement, SPI 
notes, gives BNSF access to sp e c i f i e d plants only (increasing i t s 
markec access from 23% to 47% of Gulf Coast producers), but does 
not reduce UP/SP's access. The merger, SPI wams, would r e s u l t 
m a loss of ex i s t i n g competition at c u r r e n t l y served 2-t o - l 
points; I t would result m a losii cf the p o t e n t i a l competition 
posed by build-m/build-out cpport'unities; ana i t would r e s u l t m 
tne loss of geograpnic or source competition 'to the extent tnat 
UP and SP now serve d i f f e r e n t customers). And BNSF. SPI argues, 
would not be an effecti-/e competitor m any event: BNSF would 
lack the necessary pnysical capacity ( i . e . , m f r a s t r u c f u r e ) ; i t 
would face material market b a r r i e r s (including long-term 
contracts, renewal options, and t y i n g arrangements) m competing 
for p l a s t i c s t r a f f i c , and p a r t i c u l a r l y i n competing f o r t r a f f i c 
newly opened by v i r t u e of the agreement; and i t would not have a 
corporate commitment to compete. SPI adds that BNSF also would 
su f f e r a d d i t i o n a l handicaps: the t r a f f i c base availaole to BNSF 
under the agreement would be inadequate to enable BNSF to achieve 
a c r i t i c a l mass for e f f i c i e n t operationa; BNSF would be 
handicapped m the Houston-Memphis/St. Louis corridor by v i r t u e 
of UP/SP's intentions w i t h respect t o d i r e c t i o n a l flow m that 
c o r r i d o r ; and the trackage r i g h t s fee provided f o r m the 
agreement w i l l place BNSF at a cost disaavantage as compared to 
UP/SP. SPI adds tnat, to the extent BNSF elects to u t i l i z e UP/SP 
for switching or hauiage, i t w i l l .lave relegated i t s e i f to second 
class status by y i e l d i n g both operational ana economic con t r o l 
over I t s customer service. 

R e l i e f Requested. SPI asks t h a t the merger be denied, and 
that any approval be conditioned by re q u i r i n g that UP/SP divest 
one of the two p a r a l l e l networks serving Texas and Louisiana 
i n d u s t r i e s , which SPI takes to mean the UP/SP tracks running from 
the border points at Eagle Pass, Laredo, and Brownsville, through 
Houston and Ft. Worth, to New Orleans, Memphis, St. Louis, and 
Chicago. A l l extant trackage r i g h t s , SPI adds, should be 
preserved and ei t h e r honored or trans f e r r e d . The r a i l r o a d 
acquiring t h i s network, SPI suggests, should be ei t h e r Conrail, 
KCS, IC, or BNSF.*' SPI adds Chac a less desirable a l t e m a t i v e 
would be t o condition the merger on a strengthening of BNSF's 
r i g h t s under the BNSF agreement, including: ( l ) increasing 
BNSF's service opporcunicies by opening a d d i t i o n a l points, and 
(2) rendering voidable, at the shipper's option, any 
co n t r a c t u a l l y based market foreclosure t a c t i c s (such as long-term 

SPI indicaces chat d i v e s t i t u r e would reoolve the 
d e f i c i e n c i e s m the BNSF agreement because d i v e s t i t u r e would 
e n t a i l storage tracks and other i n f r a s t r u c t u r e and would make the 
purchaser an owner rather than a tenant. 
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contracts) employed oy applicants. SPI suggests, .lowever, that 
we should aaopt t h i s a l t e m a t i v e only i f -we are presented w i t h 
evidence that ENSF w i l l m f a c t -undertake tlie necessary c a p i t a l 
i.ivestments and commit to f u l l and vigorous competition. 

CMA Agreement. SPI i n s i s t s that p l a s t i c s and chemicals are 
separate proauct groups, that the constituencies represented by 
SPI and a-lA overlap only m par t , and tha t , f o r the shippers 
represented by SPI. t.he CMA agreement does not change the basic 
anticompetitive implications of tne merger. The CMA agreement, 
SPI argues, contains provisions that appear to be b e n e f i c i a l but 
that are l a r g e l y i l l u s o r y , .1) The CMA agreement provides that 
UP/SP s h a l l moaify contracts with shippers at Texas/Louisiana 
2 - t o - l points so that at lea s t 50% of the volume i s open t o BNSF. 
SPI i n s i s t s , however, that t.he extent to wnich t h i s w i l l provide 
BNSF wi t h market opportunities i s -unknown. (2) The CMA agreement 
provides that BNSF s.iall have equal access to SP's Dayton Yard 
f o r storage m t r a n s i t of t r a f f i c nandled by BNSF. SPI notes, 
however, that wnereas UP/SP w i l l have access to s i x Gulf Coast 
storage locations, BNSF w i l l have access only to one. (3) The 
CMA agreement ailows BNSF t o move i t s t r a f f i c m the Houston-
Mempnis-St. Louis corridor over e i t h e r the UP l m e or the SP 
1-ne, SPI i n s i s t s , ,'.owever, that the impact on BNSF of dual 
tracx operations ana the e r f e c t s cn fueli.ng, maintenance, crewing 
and otner f a c i l i t i e s , t r a i n i n g , etc., have not been evaluated. 
(4) The CMA agreement provides that UP/SP s h a l l place the fees 
received with respect t o l i n e s m Texas, Louisiana, Arkansas, and 
Mi3souri m a segregated fund, and also provides that BNSF's 
tracxage r i g h t s fees s h a l l be adjusted each year by the 
difference between t.iat ye-.- and the preceding year i n UP/SP's 
system average URCS mamtenance/opeiating costs. SPI i n s i s t s , 
however, that a segregated fund changes nothing, and th a t , 
besides, the fund would accrue to UP/SP t o the'extent used to 
o f f s e t depreciation costs. And the change m the escalation 
feature, SPI adds, ooes not change the fee i t s e i f . (S) The CMA 
agreement provides a l i m i t e d cure respecting build-out options 
that might otherwise be l o s t with the merger SPI i n s i s t s , 
however, that t h i s cure i s q-.iite l i m i t e d because, among other 
things. I t applies to CMA members only. 

Westem Coal T r a f f i c League. WCTL, an association of 
shippers ana receivers of ccal mined west cf t.he M i s s i s s i p p i 
River, contenas tnat the UP/SP maraer must be considered i n the 
context cf the recent BN/SF merger. T.he EN/SF merger reduced the 
number of -western coai r a i l r o a d s from four to three- a UF/SP 
merger would reauce that number to two; and the cumulative 
e f f e c t s , WCTL wams. would threaten the foundations oZ ^he 
competitive forces a f f e c t i n g westem coal tran.siportation. The 
pre-merger westem coal t r a n s p o r t a t i o n market. WCTL argues, i s 
extremely concentrated: three r a i l r o a d s o r i g i n a t e 96.4% of a l l 
coal moved m that market (BNSF, 57.7%; UP, 30.3%; SP, 8 4V) and 
the pre-merger Herfmdahl-Hirschman Index (HHI) i s 4322 The 
post-merger market, 'WCTL notes, would be even more concentrated 
(two r a i l r o a d s would c o n t r o l 96.4% of a l l westem coal t r a f f i c ) 
and the post-merger HHI would be 4831 (an increase of 509 index 
p o i n t s ) . Such an enormous increase m concentration i n an 
already highly concentrated market, WCTL contends, i s a matter of 
great concem because increases i n concentration m hig h l y 
concentrated marxets are l i k e l y t o lead t o anticompetitive p r i c e 
increases. WCTL fears t h a t , a f t e r the merger, UP/SP and BNSF 
w i l l reduce tne l e v e l of competition between them i n order t o 
extr a c t the maximum possible p r o f i t , and that each w i l l be 
comfortable i n the xnowledge that the lack of competitive 
a l t e m a t i v e s assures t h e i r mutual success. WCTL maintains t h a t , 
because so much information regarding e l e c t r i c u t i l i t i e s i s 
p u b l i c l y available at the Federal Energy Regulatory Commission 
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FERC, coai-haulmg railroaas -ike UP/SP and BNSF can enoage i n 
sometnmg akin to p a r a l l e l p r i c i n g . They can do t h i s . WCTL 
conti.iues, by "market-probing" raising rates on a case-by-case 
basis to see what the marxet w i l l bean . 

Source CompeciCion. SP, 'WCTL claims, c o n t r o l s most of che 
coal ongmacing i n Utah and Colorado; UP cont r o l s at least half 
:with BNSF c o n t r o l l i n g the other half) of the coal o r i g i n a t i n g at 
; 0 i n t ly-served mines m the SPRB of Wyoming; but, because many 
u t i l i t i e s are capable of burning either Utah/Colorado coal or 
SPRB coal, UP and SP have been forced to compete, to the benefit 
cf u t i l i t i e s able to bum both Utah/Colorado coal and SPRB coal. 
'WCTL furt.her assercs chat SP has aggressively pursued i t s 
Utah/Colorado coal t r a f f i c opportunities, and has even 
estanlishea a "reload" or "backhaul" program m order to Keep i t s 
rates for Utah/Colorado coai cransporcacion competitive with SPRB 
races. The benefits of t h i s source competition, WCTL argues, 
w i l l disappear post-merger because UP/SF -.vouid lack the incentive 
to replicate t.he UP vs. SP competition between Utah/Colorado 
coals and SPRB coals, and, to maximize i t s revenues, would favor 
SPRB coai o r i g i n s ever Utah/Colcraao coal o r i g i n s because 
transportation costs tor SPRB coal origins are lower. 

SP's Aggressive P r i c i n g ; I t s Financial Soundness; UP's 
Service Problems. WCTL claims t.iat SPRB vs. Utah/Coloraao source 
competition has fostered aggressive pricing by SP f o r the 
transportation of Utah/Colorado coals, and'has thereby served t o 
regulate r a i l rates for westem coal c r a f f i c . WCTL claims chac 
SP IS viable, competitive, and f i . i a n c i a l l y sound; th a t , i n recent 
years, SP's competitive strengtn has been increasing; chat, m 
fucure years, an mdependenc SP would be a v i a b l e competitor f o r 
w«»a-cem coal c r a f f i c ; and that an independent SP could survive. 
WCTL aiso fears chac the merger, m addition Co e l i m i n a t i n g 
Utah/Colorado vs. SPRB source competition, w i l l increase UP's 
Central Corridor service and operating problems. That c o r r i d o r , 
WCTL contends, i s already congested, and more t r a f f i c can only 
make matters worse. 

BNSF Agreement. WCTL contends tnat the BNSF agreement i s 
deficient m at least two respects: the trackage r i g h t s 
oompen.sation f o r u n i t - t r a m coal t r a f f i c i s excessive; and 
snippers who c u r r e n t l y are served by either UP or SP and are m a 
position to b u i l d out to the other, but whose pocencial 
build-cuts are not "active" or "on-gcing," are not afforded 
protected 2 - t c - l status. (1) wcTL contends t h a t the trackage 
rignts compensation l e v e l set i n the BNSF agreement does not 
ensure that the anticompetitive effects of the merger w i l l be 
alleviated. WCTL argues that, because the trackage r i g h t s fee i s 
so high, ,=»nd because UP/SP w i l l have knowledge of BNSF's costs 
for the t r . i f f i c . UP/SP w i l l be able to raise i t s rates f o r the 
t r a f f i c to a l e v e l which r e f l e c t s the r e s u l t i n g higher cose of 
the service f o r SNSF. Trackage r i g h t s fees intended t o enable a 
tenant r a i l r o a d t o compete on equal terms, WCTTL contends, i aid 
cover the l a n d l o r d c a r r i e r ' s "below-the-wheel" costs ( i . e . , 
maintenance of way, dispatching, and return on road investment) . 
and WCTL i n s i s t s that the u n i t - t r a i n coal fee provided f o r i n the 
agreement (3.0 m i l l s per gross ton-mile, or 5.0 m i l l s per revenue 
or net ton-r.iile) i s f a r m excess of UP/SP's below-the-wheei 
cost.<3. WCTL adds t h a t , i n addition co the excessive base fee for 
the trackage n g h t s , the adjustment mechanism w i l l increase 
UP/SP's p r o f i t s over time. (2) WCTL claims t h a t , i n general, the 
BNSF agreement does not protect shippers who, absent the UP/SP 
merger, could b u i l d out to either UP or SP t o obtain competitive 
r a i l options. WCTL maintains that 2-to-l status has been 
conferred only on a very l i m i t e d subset of shippers w i t h 
buila-out options. 
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Relief Reguesced. WCTL urges che denial of the merger, buc 
asxs, m the alcernacive, thac any aoproval be subjecc to these 
conditions: d ) a i v e s t i t u r e (to a r a i l r o a d other than BNSF! of 
-P's l i n e s from Provo, ser-zi.ig coal mines m Utah and Colorado, 
tnrough Pueblo to Kansas City, ana e i t h e r i t s l i n e s from Kansas 
City through St. Louis to Chicago, cr i t s trackage r i g h t s over 
BNSF from Kansas City to Chicago; (2) i n l i e u of d i v e s t i t u r e of 
these l i n e s , a grant cf unre s t r i c t e d trackage r i g h t s m favor of 
a r a i l r o a d such as WC or .MRL; i3) a p r o h i b i t i o n against t.he 
i n t e g r a t i o n of UP and SP Central Corridor r a i l operations u n t i l 
UP can c e r t i f y that i t has been m f u l l compliance, f o r a penod 
cf 12 consecutive months, with i t s service commitments under i t s 
coal t r a n s p o r t a t i o n contracts; (4) t.he imposition of a trackage 
ri g n t s compensation fee f o r u n i t - t r a i n coal t r a f f i c under the 
BNSF agreement m the amount of 1.48 m i l l s per gross ton-mile 
(or, i n the a l t e m a t i v e , 1.3 m i l l s per t o n - m i l e ) ; " (5) che 
inclusion of shippers wich build-ouc opcions as protected 2- t o - l 
snippers under the BNSF agreement; and (6) the extension of the 
CMA agreement's a r b i t r a t i o n remedy to non-CMA memoers with 
build-out options, provided that a shipper need make only a 
reasonable crima facie snowing of f e a s i b i l i t y . 

Westem Shippers' C o a l i t i o n . WSC. a c o a l i t i o n of shippers 
on UP and SP lines m Nevaaa, Utah, Colorado, and otner 'Western 
States, fears that the proposed merger w i l l allow UP/SP to 
dominate the Central Corridor ( e f f e c t i v e l y c o n t r o l l i n g .learly 80% 
of t.he t r a f f i c i n Nevada, Utah, and Colorado) , and w i l l elimi:>ate 
t.ie competition that has aevelopea between SP- and UP-ongm 
coals, competition that ( i n '..SC's view) has placed a cap on the 
prjce UP can charge f o r coal from i t s PRB o r i g i n s i n Wyoming. 
WSC there.'ore opposes the merger unless MRL or another c a r r i e r 
not a f f i l i . a t e d with applicants i s awarded d i v e s t i t u r e of (or 
t.hough less preferaole, trackage r i g h t s over) (a) one of UP/SP's 
-mes between Oakland/Stocxton and Ogden/Salt Lake City (b) a l l 
of DRGW's l i n e s , and (c) one of UP/SP's lines between 
Denver/Pueblo and Kansas City. WSC claims that d i v e s t i t u r e (or, 
to a lesser extent, trackage r i g h t s ) would maintain the balance 
oetween SP- and UP-origm coals and would eliminate the 
detrimental impact of the merger m the Central Corridor. In the 
event we impose neither of these conditions, WSC asks that we 
al t e r the terms of the BNSF agreement (a) to allow BNSF 
aaditional access points (perhaps by exoanding t.he concept of a 
^-to-1 shipper), (b) to reduce the trackage r i g h t s fee to 
h.O m i l l s or less per gross ton-mile, and (c) to adopt certain 
otner conditions, including a requirement chat ENSF pay an annual 
upfront fee f o r use of the Central Corridor, a mechanism for 
imposing penalties on UP/SP upon f a i l u r e to maintain appropriate 
service standards, and a reduction m the crackage righcs fees 
provided f o r i n the URC agreement. 

Western coal, WSC notes, involves two major types of 
low-sulfur coal: subbituminous (8,000 to 9,500 BTU/lb ) and 
Dituminous ( m excess of 10,000 BTU/lb.). WSC indicates that 
subbituminous coal i s mined mostly i n che PRB, which i s ser-vd by 
Doch UP and BNSF, and that bituminous coal i s mined mostly m 
four regions: the Southem Wyoming region, served by UP; the 

WCTL indicates that i t s calculations r e l y upon a f a i r 
market v a l u a t i o n of 3P road property investment derived from UP's 
acq u i s i t i o n cost. 'WCTL sutic—tts t h a t , because there i s nc 
comparable basis f o r estimating f a i r market value f o r the UP 
-ines covered by t.he agreement, 1.8 m i l l s per gross ton-mile 
should be applied to a l l the trackage r i g h t s l i n e s , although WCTL 
would permit UP to challenge t h i s c a l c u l a t i o n w i t h evidence as t o 
I t s actual costs and f a i r market value. 
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Utah/Colorado U m t a B a s i n , .servea - a r g e l y t y SP; t . i e Rat >n Bas in 
m Sout.least Coloraao and N o r t h e a s t New Mexico , s e r v e d by BNSF; 
ana the Four Comers r e g i o n i n Soutnwest Co lo i ado and N o r t h e m 
A-rizona. served by ENSF. WSC m a i n t a i n s t h a t the n e a c m g v a l u e , 
asn, and s u l f u r con t en t o f c o a i l a r g e l y de te rmines i t s vai-ue 

coals 'With h i g h heat c o n t e n t and low asn and s u l f u r c o n t r ; n t s 
commana the h ignes t v a l u e ) , .^na t h a t , m g e n e r a l , Ra ton B a s m 
coa i i s the most h i g n l y v a l u e d , f o l l o w e d I n o r d e r by U m t a Bas in 
c o a i . Southern Wyoming r o a i , and Four Comers c o a l . WSC i n s i s t s , 
however, -nac a l l wescern c o a l cor . sc icu tes one i n t e g r a t e d p roauc t 
marxet oecause the d i f f e r e n t c o a l s can oe used i n t e r c h a n g e a b l y , 
t c a g r ea t e r o r l e s s e r e x t e n t , by many e l e c t r i c u t i l i t i e s . A 
UP/SP "i^erger, m WSC's v i e w , would a l l o w UP/SP t o domina t e t . ie 
wes tem o i tummous c o a l i n d u s t r y (t.he UF/SP market share f o r 
wes tem Dituminous c o a l w o u l d exceed 63%, b u t UP/SP's e f f e c t i v e 
c o n t r o l 'would be even g r e a t e r , due t o l i m i t a t i o n s i n URC's 
t racxage and i n t e r c o n n e c t i o n o p t i o n s and i n t h e p r o d u c t i o n 
c a p a c i t y of BNSF-served mines) . WSC c l a ims t h a t BNSF w i l l no t be 
an e f f e c t i v e c o m p e t i t o r i n t h e C e n t r a l C o r r i d o r because i t s 
access t o sh ippers i n t h a t c o r r i d o r w i l l be s e v e r e l y l i m i t e d , i t 
w i l l have no investment o r presence i n t ) . a t c o r r i d o r , i t s 
t racxage r i g h t s rees w i l l be t o o n i g h , i t -would l a c x c o n t r o l over 
c i s p a t c i i r g ana S 'wi tch ing , ana, m any even t , o p e r a t i o n a l c.ianges 
env i s ionea by a p p l i c a n t s w i l l a l t e r tne economics o f eas t -bouna 
coa i snipments i . i sucn a w.ny as t o T.axe i t i m p o s s i D l e t o r BNSF to 
o f f e r tne c o m p e t i - i v e r a t e s o t f e r e a oy an i . inependent SP, 

Moun ta in -P l a in s Conmiuni t ios fc Shippers C o a l i t i o n . MPCSC, an 
a s s o c i a t i o n of s h i p p e r s , c o u n t i e s , m u n i c i p a l i t i e s , and o t h e r s 
l o c a t e d i n the area o f MPRR's PueDlo -Hermg ton L i n e , opposes the 
proposed merger un less c o n d i t i o n e d as r eques ted by M : I L . MPCSC, 
c l a i m i n g t h a t t i e p roposed BNSF Oaklana-Denver t r a c , . » g e r i g h t s do 
not r e so lve the t h r e a t e n e d a n t i c o m p e t i t i v e i m p a c t s , r o n t e n d s : 
t . i a t SNSF's i n t e r e s t s w o u l d bes*. be served by r o u t i n g c r a f f i c 
onco I t s own bouthern C o r r i d o r and N o r t n e m C o r r i d o r r o u t e s ; Chac 
BNSF would be more l i k e l y Co j o i n wich UP/SP - n e x p l o i t i n g t h e i r 
duopoly, and less l i k e l / t o compece w i t h UP/SP f o r C e n t r a l 
C o r r i d o r t r a f f i c , and t h a t even i f BNSF were m o t i v a t e a t o 
compete, the cos t and s e r v i c e impediments a s s o c i a t e d w i t h 
t racxage r i g h t s would p r e v e n t i t f r o m d o i n g so. MPCSC argues 
t n a t , ;o a l l e v i a t e t he t h r e a t e n e d a n t i c o m p e t i t i v e i m p a c t s , an 
maepenaent c a r r i e r l i k e MRL s n o u i d be a l l o w e d t o p r o v i d e a 
c o m p e t i t i v e a l t e m a t i v e i n t h e C e n t r a l Cor-ridor MPCSC adds t . i a t 
aaot.ier p'UDlic i n t e r e s t b e n e f i t f a v o r i n g MRL i s che s u p e r i o r 
l o c a l s e r v i c e t n a t MRL w o u l d p r o v i d e f o r s n i p p e r s l o c a t e d on, o r 
m the t e r r i t o r y a d j a c e n t t o , MPRR's Pue .b lo -Her ing ton L i n e . 
MRL's independent s t a t u s and r o u t e s t r u c t u r e , MPCSC c l a i m s , would 
p rov ide maximum o p p o r t u n i t y f o r g r a m t o f l o w f r e e l y e i t h e r 
; i ) -west t o S t o c x t o n , o r t o P a c i f i c Nor thwest p o r t s f o r e x p o r t 

v i a Klamath F a l l s , o r (2) s o u t h t o Gu l f p o r t s f o r e x p o r t v i a 
c o o r d i n a t e d s e r v i c e w i t h KCS, o r (3) eas t t o Kansas f l o u r m i l l s 
or t o p o i n t s beyond Kansas C i t y v i a o t h e r f r i e n d l y c o n n e c t i o n s . 
MPCSC a i so opposes t h e abandonmenc of any segment o f t he o l d 
WPPJl/DRGW/MPRR t r a n s c o n t i n e n t a l r o u t e v i a S a l t Lake C i t y and 
Pueblo ( t h i s has r e f e r e n c e t o t h e Tennessee Pass L i n e west o f 
Pueblo and the Towner-NA J u n c t i o n and H o p e - B r i d g e p o r t L i n e s eas t 
of Pueolo) . Th i s r o u t e , MPCSC argues, s h o u l d be p r e s e r v e d , no t 
croken up by abandonments; and the a c q u i s i t i o n sought by MRL 
would preserve the r o u t e and moot the aoandonments. MPCSC adds 
t h a t such f a c t o r s as o p e r a t i n g loe es o r o p p o r t u n i t y c o s t c t h a t 
might war ran t aoandonment o f a b rancn l i n e s h o u l d n o t be 
d i s p o s i t i v e o f abandonment o t segments o f a t r a n s c o n t i n e n t a l main 
l i n e . 

WSC/MPCSC J o i n t i i h i p p e r s ' S ta tement . A p l e a d i n g r e f e r r e d co 
as the " j o i n t s h i p p e r s ' s t a t e m e n t " w<»s su i^mi t t ed j o i n t l y by 
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Westem Shippers' C o a l i t i o n , Mountam-Plams Communities t 
Shippers C o a l i t i o n , t.he South Dakota wheat Growers Association, 
ana nine .'.ndividual shippers, a l i ot wnom s n a i l be ref e r r e d tc 
c o - l e c t i v e l y as the Joint Shippers C o a i i t i o n (JSC!. JSC contends 
tnat there i s a oroaa public consensus that the proposed merger 
should oe denied as anticompetitive in the Central Corridor 
unless I t IS conditioned as proposed by MRL. JSC adds that i t 
a^so supports che conaitions sougnt oy'KCS that would f u r t h e r the 
effectiveness ot competition via tne Central Corridor. 

C o a l i t i o n Per CompetlMve Rail Transportation. CCRT, a 
shipper organization create.l to oppose the merger, claims that 
snippers througnout the country tear that a UP/SP merger w i l l 
nave anticompetitive e f f e c t s . A UP/SP merger, CCRT indicates, 
would occur i n m environment already characterized by shrinking 
snipping a l t e r n a t i v e s and a narrow concentration of economic 
power. Shippers large and small, CCRT contends, ben e f i t from 
competition between UP and SP. aid CCRT wams th a t , i f the merger 
is approved, shippers w i l l no longer experience UP vc. SP 
competition, wnich w i l l inevitably leaa t o increased costs and 
aecreased service q u a l i t y , CCRT t;.erefore urges that the merger 
oe aenied, and that any approval be conditioned by d i v e s t i t u r e cf 
--nes m the Kouston-St. Louis, Housuon-New Orleans, Houston-
Erownsville, and Stocxton/Oakxana-Den/er/PueDlo c o r r i d o r s , and by 
proviamg f o r a t h i r a mdepenaent -i.ie m tne Oklahoma region. 

Adverse Impacts. The anticompetitive impact feared by CCRT 
13 Clear enough f o r 2 - t o - l snippers, out, m CCRT's view, 3-to-2 
snippers and even 1 - t o - l shippers also w i x l experience such 
i-pacts. With respecc Co 3-co-2 shippers, CCRT concends Chac, m 
many cases, UP, SP. and BNSF compece f o r shipper c r a f f i c , and 
chac the e i i i n i n a t i o n of SP (wnich, i n CCRT's view, i s usually the 
low cost competitor) w i l l maxe prices increase and service 
qu a l i t y decline. With respect to 1-to-l shippers, CCRT contends 
t.iat even t.hough a shipper may be captive to e i t h e r UP or SP, the 
shipper may be able t o transload (or t.hreaten t o transload) or 
Dui.id out (or threaten to b u i l d out) to the other r a i l r o a d , ana a 
m u l t i - f a c i l i t y shipper may be able to switch production (or 
threaten to switch production) from a UP-served f a c i l i t y t o an 
SF-ser-zed f a c i l i t y . CCRT also fears that many l o c a l i t i e s w i l l 
-ose m i l l i o n s m tax revenues, both d i r e c t l y (abandoned lines) 
ana m a i r e c t l y (shippers wnose operations decline because a loss 
cf r a i l competition makes t h e i r proaucts less competitive). CCRT 
wams tnat job losses among UP/SP employees w i l l run m the 
thousanas, and th a t , i n future years, a merged UP/SP w i l l abanaon 
many reaundant l o c a l l i n e s . CCRT adds t h a t , m c e r t a i n areas 
wnere r a i l tracks cross highways at grade l e v e l , r a i l t r a f f i c 
increases w i l l d i s m p t highway t r a f f i c . 

SNSF Agreemenc; Duopoly. CCRT claims chat a crackage righcs 
tenant cannot be a true competitor of the trackage r i g h t s 
-=^ndlord. The landlord, by discrim i n a t i n g i n favor of i t s e l f , 

i l guarantee t h a t i t s own cars receive p r i o r i t y i n movement; 
•-ne landlord can set the trackage r i g h t s fee so high that the 
tenant cannot compece e f f e c t i v e l y ; the tenant i s not always given 
- u l l access t o service shippers and i n d u s t r i e s ; and, because 
trackage r i g h t s must actually be exercised i n order t o provide a 
second c a r r i e r , d i s i n t e r e s t cr i n a b i l i t y on the part of the 
tenant means chat che crackage righcs w i l l dc l i t t l e t o preserve 
competition. crRT fears that, as a p r a c t i c a l matter, UP/SP and 
BNSF w i l l be less l i k e l y co compece e f f e c t i v e l y against each 
other and more l i k e l y to work cogecher t o divide up a l l r a i l 
t r a f f i c m the Western United States (and thereby to reap the 
benefits of a duopoly). 

46 -



Finance Docket No. 32760 

Com Refiners Association. CRA, t.ie national trade 
association for the com wet m i l l i n g industry, indicates that 
t h i s industry's inbound ccrn and oucbound processed com produces 
t r a v e l mostly by r a i l to/from che 25 plants operated by CRA's 
-nembers. CRA asserts t.iat, with the proposed merger, competitive 
r a i l service w i l l be l e s t by 2- t o - l shippers m vanous areas, 
including the San Francisco Bay area and tne Los Angeles area. 
CRA argues that the trackage r i g h t s provided for i n the BNSF 
agreement may not provide an adequate s o l u t i o n because BNSF may 
be u n w i l l i n g and/or unable to provide competitive service at some 
locations. CRA accordingly requests: (1) that we compel UP/SP 
and the recipients Tf trackage n g h t s o'v̂ er UP/SP to j u s t i f y the 
economic v i a b i l i c y cf t h e i r trackage r i g h t s arrangements; 
(2) that we re t a i n j u r i s d i c t i o n to ensure the competitiveness of 
trackage r i g h t s ser-zice througn regular periodic oversight of the 
rates the tracxage r i g h t s tenants must pay; and (3) m instances 
where the number of carr i e r s available t o a shipper would drop 
from two to one, either d i r e c t l y ( i f no trackage r i g h t s are 
provided for) or i n d i r e c t l y ( i f the r e n t a l rate charged the 
trackage r i g h t s tenant i s too high!, :a) that we grant reciprocal 
switching n g h t s tc the nearest available competitor, or 
b) a l t e r n a t i v e l y , -wnerever another competitor has requested 

tracxage r i g h t s , that we grant such a d d i t i o n a l tracxage r i g n t s , 
or ic) a l t e r n a t i v e l y , tnat we impose special rate caps tc o f f s e t 
the harm caused by sucn a s i g n i f i c a n t reduction m competition. 

National Com Growers Aasociation. NCGA, which fears that 
the increasing consolidation of America's railroaas has resulted 
i n higher shipping prices ana decreased a v a i l a b i l i t y of adequate 
service to gram producing areas, asxs that we closely examine 
the repercussions tnat t.ie proposed merger and any future mergers 
w i l l have on the economics of the a g r i c u l t u r a l sector and on that 
sector's a b i l i t y t c meet global market demands f o r h i g h - q u a l i t y 
American a g r i c u l t u r a l products. 

I n s t i t u t e of Scrap Recycling I n d u s t r i e s . ISRI, whose member 
companies process, broker, and consume recyclable materials, 
warns that SP's a b i l i t y to compete e f f e c t i v e l y has declined 
d r a s t i c a l l y over the last few years. I t s services, ISRI claims, 
have become unreliaoie; i t s a b i l i t y to supply r a i l equipment has 
been questionable; and i t s responsiveness to needed c a p i t a l 
improvements on i t s system has been i n e f f e c t i v e . The decline, 
ISRI claims, has cecome more noticeable m the wake of the BN/SF 
merger, and ISRI has concluded that something must be done before 
SP suffers a t o t a l collapse. ISRI therefore supports the 
proposed UP/SP merger as conditioned by the BNSF agreement. ISRI 
adds, however, that i t s support f o r the merger i s contingent upon 
a determination (which ISRI has asked us to make) that BNSF w i l l 
be allowed to compete f r e e l y and e f f e c t i v e l y with UP/SP i n a l l 
regions and markets opened to BNSF under the BNSF ag-».-eement. 

Montana Wheat and Barley Coamlttae. Montana wheat and 
barley producers, MWBC claims, are today captive to BNSF (BNSF 
and MRL, MWBC notes, move more than 98% of a i l Montana wheat 
shipments)," and the proposed merger, MWBC wams, w i l l f u r t h e r 
exacerbate the captive shipper status of Montana farmers. MWBC's 
concem, however, is focused less on the merger i c s e l f (UP has 
only a l i m i t e d presence in Montana, and SP has no presei.ce at 
a l l ) and more on the BNSF PRA th a t , MWBC fears, by a l t e r i n g 

" MRI4 i s included m t h i s c a l c u l a t i o n , MWBC indicates, i n 
view of MRL's i n a b i l i t y to reach any market f o r Montana gram 
without BNSF p a r t i c i p a t i o n . UP, MWFC concedes, can provide some 
competition via the Pocatello-Silver Bow Line, but chis 
competition, MWBC adds, benefits only a l i m i t e d region. 
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existing competitive r e l a t i o n s h i p s between Montana and nearby 
j u r i s d i c t i o n s , could f u r t h e r increase BNSF's monopoly power m 
Montana. Montana grain, MWBC indicates, i s marketed e n t i r e l y to 
t.he west cr t.ie south (and, because Montana g r a i n i s marketed 
p r i n c i p a l l y to the P a c i f i c Northwest markets, i t s p r i c i n g i s 
determined on the Portland Gram Exchange), and MWBC wams that 
t.ie =NSF PRA, because i t does not apply to points east of 
Bil.mgs and Havre, w i l l have an anticompetitive impact on 
Montana farmers located east of t.ie Billings-Havre l i n e . Farmers 
witn access to BNSF stations located m or west of B i l l i n g s and 
Havre (including such farmers m Westem Montana, Northem Idaho, 
Wasnington, and Western Canada) w i l l have access t o UP/SP service 
•unaer t.ie BNSF PRA; but farmers located too f a r t o the east of 
Bil.-ngs and Havre w i l l have no auch access to UP/SP service, and 
t.hey w i l l t.lerefore be, as MWBC sees matters, r e l a t i v e l y worse 
off t.han t.hey are today. The BNSF PRA MWBC adds, has other 
defects as we l l . The establishment cf Portland as the only 
gateway, MWBC i n s i s t s , i s a r t i f i c i a l because i t r e q u i r e s 
excessive c i r c u i t y f o r Montana t r a f f i c ; for t r a f f i c o r i g i n a t i n g 
m Montana, the S i l v e r Bow gateway provides, to d e s t i n a t i o n s i n 
v-ali-omia and Arizona, m.uch snorter distances, which are more m 
-me witn the distances for t r a f f i c o r i g i n a t i n g i n Washington and 
.Jortnern Idano. rWBC asserts t.iat Montana farmers snouid be 
alio'wea to u t i l i z e the Portland gateway for g r a i n moving to 
Port-ana i t s e l f , and that access to Iccal marxets might o f f s e t 
the anticompetitive impact cf t.he excessive c i r c u i t y requirea by 
the Portlana gateway. The BNSF PRA, MWBC f u r t h e r contends 
should be extended t o a l l a g r i c u l t u r a l commodities; an a r b i t r a r y 
commodity l i m i t a t i o n , MWBC warns, would d i s m p t e s t a b l i s h e d 
t r a f f i c pattems." 

Reli«ff Requested. MWBC requests that the BNSF PRA be 
modi.iea by adding S i l v e r Bow as an a l t e m a t i v e gateway ( i n 
addition to Portland) and by requiring UP/SP to guarantee ics 

Lges 
compecition m Montana. MWBC far t h e r requescs, as an a l t e m a t i v e 
to t.ie two previous requests, that the P o c a t e l l o - S i l v e r Bow Line 
be soid to MRL, subject to an MRL-BNSF PRA ( s i m i l a r t o the UP/SP-
BNSr rRA) for a l l t r a f f i c moving over Si l v e r Bow from a l l Montana 
origir.s to Portland and to points soutn of Portland MWBC 
-urt.ier requests that the BNSF PRA be modified: t o all o w UP/SP 
access to a l l t r a f f i c (no- l i m i t e d bv commodity d e s c r i p t i o n ) 
or i g i n a t i n g m Montana; to a^low UP/SP access t o t r a f f i c 
c r igmatmg at a l l points m Montana (not j u s t p oints west of 
Bii-mgs and Havre) , and to allow UP/SP access t o t r a f f i c 
o r i g i n a t i n g m Montana and destined to Portland. 

Montana Farmers Onion. MFU, which represents a g r i c u l t u r a l 
proaucers and other rur. .± residents of Montana, argues t h a t the 
merger w n l f u r t h e r exacerbate t.he captive shipper s t a t u s of 
Montana farm producers. In Montana today, MFU contends, chere i s 
one major r a i l r o a d (BNSF) t h a t monopolizes the t r a n s p o r t a t i o n of 
bulx ccmmoaities, and che BNSF PRA w i l l f u r t h e r disadvantage 
Montana proaucers v i s - a - v i s producers i n Oregon, Westem Canada, 

.MWBC IS under the impression that the BNSF PRA does not 
appiy. 1! to t r a f f i c moving from points i n Westem Montana t o 
Port-ana; ana (2! t o c e r t a i n commodities. These impressions, 
however, may not even be corre c t . e.g. . UP/SP-22 at 343 
>inaicating that the t r a f f i c covered by the PRA includes t r a f f i c 
moving between points m Westem Montana, on the one hand and. 
on t.ie other, p o m t i i n Oregon; and a l l commodities (ca-load 
intermodal, and bulk) moving both southbound and northbound) 
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Washington, and Nort.iem Idaho. MFU indicates t h a t , by 
a r t i f i c i a l l y establishing Porcland as the only gatewav, and bv 
requiring Montana shipments to t r a v e l 40+% more mileage than i s 
necejjsar/, the ENSF PRA wi:.l e f f e c t i v e l y preclude Montana 
proar.eers from p a r t i c i p a t i n g m the markets they p a r t i c i p a t e m 
today, MFU therefore urges that we consider the development cf 
an a l t e m a t i v e gateway at Sil v e r Bow, botb t o shorten the 
distances to C a l i f o r n i a and Arizona markets f o r Montana farm 
producers and to equalize farm producers m Montana v i s - a - v i s 
:arm producers i n Washington and Northem Idaho. MFU requests 
conditions s i m i l a r t c t.hose requested by MWBC, w i t h two notable 
exceptions: MFU requests tnat t.ie Salt Lake C i t y - S i l v e r Bow Line 
not merely the Pocatello-Silver Bow Line) be sold to MRL; and 
MFU fu r t h e r requests that tne Stockton-Kansas C i t v Line also be 
sold to MRL. 

Save The Rock Island Committee. STRICT, which represents 
r a i l shippers, p o t e n t i a l r a i l shippers, and l o c a l govemments 
-ocated m centr a l Missouri m the Kansas City-St. Louis 
corridor, nas an inter e s t m tne Kansas City-St. Louis l i n e 
hereinafter referred to as the Rock Island l m e ) now owned bv 
SSW but formerly owned by the now defunct Chicago, Rock Islana 
ana Pac i f i c Raiiroaa Company iRoc.-c Island) . The Rock Island lme 
•was t.he eastem segment of Rocx Island's Tucumcari l i n e , wnicn 
extended from ^anta Rosa, .'.•M, througn Kansas C i t y to St. Louis; 
t.ie ICC, m approving : m 1930) SSW's a c q u i s i t i o n of the 
Tucumcari l i n e , noted that t h i s a c q u i s i t i o n would enable 
a f f i l i a t e d c a r r i e r s SSW and SPT to provide single - system service 
-rom Southern C a l i f o m i a to Kansas City and St. Louis- SP 
however, never upgraded tha Rock Island l i n e t o operating 
condition; and when the ICC, m approving ( i n 1982) the UP/SP/MP 
merger, awarded SSW trackage n g h t s over MPRR's p a r a l l e l 
Kansa'i City-St. Louis lme, SP los t a l l i n t e r e s t i n 
r e n a r i l i t a t i n g the Rock I-land l i n e , STRICT claims, however, 
that SP, thougn i t nas nad no int e r e s t i n operating the l i n e 
i t s e - f , has been determmea to prevent operation oy anyone else, 
ana ,ias tn-refore engaged m a scneme to segment the l i n e , 
providing ser-/ice over snort segments at both ends tor a t ' l e a s t 
over a short segment at t.-.e eastem end) but d i s c o n t i n u i n g 
3er-/ice over t.ie middle segment,"' The proposed merger w i l l 
aaversely a f f e c t competition i n the Kansas City-St. Louis 
corrid o r , STRI..^ maintains, because UP and SP have o a r a i i e l lines 
m t.hat c o r n a o r , 'JP ( i . e . , MPRR) nas a l i n e between Kansas City 
ana St. -ouis, ana SP conaucts i t s overhead trackage r i g h t s 
operations over t h i s l i n e . But SP. STRICT notes, also nas a 1-ne 
of I t s own between Kansas City and St. Louis (the Rock Island 
-me), and, i n STRICT's view, i t lo the common ownership of t.he 
MPRR ̂ me and t.ie Rock Island l i n e that would adversely a f f e c t 
competition. STRICT proposes to restore competition i n the 
hCansas City-St. Louis c o r r i d o r by t r a n s f e r r i n g the Rock Island 
l i n e t o a new operator." 

Related matters, wnich have been held i n abeyance 
penamg negotiations between STRICT and SP, are pending m 
Finance Docket No. 30000 'Sub-No. 16) (STRICT's p e t i t i o n t o 
revoke SSW's trackage r i g h t s over MPRR's Kansas Ci t y - S t . Louis 
xine) Docket No. AB-39 'S'ub-No. 18X) (SSW's p e t i t i o n to exemot 
the abandonment of a por t i o n of the Rock IsL-^nd l i n e ) and 
NOO. 41195 and 41195 (Sub-No. 1) (STRICT's b i f u r c a t e d complaint 
respecting SP's f a i l u r e t c operate the Rock Island l i n e ) . 

" Common ownership of the two p a r a l l e l Kansas Ci t y -
St. Louis l i n e s , STRICT maintains, would be b l a t a n t l y 
antic;-T.petitive and would therefore require d i v e s t i t u r e of one 

(continued. . 
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Relief Requested. STRICT asks t h a t any approval of the 
merger be condicionea upon d i v e s t i t u r e of the e n t i r e Rock Island 
lme, including appurtenant r e a l estate, between Leeds Junction 
(at or near MP 238.3 and Rock Island Junction at or near 
MP 10.3), at a price to be mutually agreed, f a i l i n g which i t w i l l 
be S2t by the Board; t.hat d i v e s t i t u r e must be to a single e n t i t y 
u n a f f i l i a t e d with applicants wnich c e r t i f i e s i n w r i t i n g t h a t i t 
intends to reactivate r a i l service w i t h a single operator 
providing l o c a i service over the e n t i r e l i n e w i t h i n 3 years of 
taking possession, and t h a t , p r i o r t o an abandonment or sale 
(except m connection w i t h a fi n a n c i n g transaction) of less than 
t.he e n t i r e l i n e , i t w i l l attempt f o r a reasonable period of time 
to s e l l the e n t i r e l m e as a si n g l e u n i t and assign to the 
purchaser thereof any tracxage r i g h t s acquired m connection w i t h 
ownership cf the lme; and t h a t divestit'ure must include an 
assignment of a l l of SSW's r i g h t s under agreements granting to 
SSW or any predecessor trackage and s i m i l a r r i g h t s that have 
been, are, or could be uaed by a r a i l c a r r i e r i n connection w i t h 
the operation of any part of the l m e . 

Colorado Wheat Admin i s t r a t i v e Committee. CWAC, a marketing 
order representing Colorado wheat producers, opposes the proposed 
merger u.iiess conditionea upon a di- / e s t i t u r e to a major c a r r i e r 
sucn as MRL) q u a l i f i e d to provide f o r Central Corridor 

transcontinental t r a f f i c . CWAC warns that tne proposed merger 
and the i n c i d e n t a l aoandonment of the Towner-NA Jvnction Lme 
would reduce the options a v a i l a b l e t o Colorado wneat producers 
for transporting t h e i r product t o market. The impact, (CWAC adds, 
would be substantial, both f o r Colorado wheat producers and f o r 
the State's d i v e r s i f i e d economy; CWAC calculates that 
12.6 m i l l i o n bushels of wheat are p o t e n t i a l l y affected by the 
closure of the Towner-NA Junction Line. The Tennessee Pass Line 
and t.ie Towner-NA Junction Line, CWAC i n s i s t s , do not need to be 
abandoned; there i s a much higher demand f o r l o c a l shipping 
services on these l i n e s than current t r a f f i c i n d i c a t e s ; " 

" (. . .continued) 
l i n e or the other. And STRICT contends t h a t , cecause t h i s very 
issue has already been decided by t.he ICC, the doctrines of 
res judicata and c o l l a t e r a l estoppel are applicable. STRICT 
ci t e s the ICC's 1980 decision approving SSW's T-acumcari purchase, 
m the course of whicn the ICC, m denying MPRR's inconsistent 
appl i c a t i o n to purcnase the Rock I s l a n d l i n e , noted: 

MP's proposal i s c l e a r l y a n t i c o m p e t i t i v e . MP already 
has excellent l i n e s between Kansas C i t y and St. Louis. 
MP's l i n e s , along w i t h those of BN and Norfolk t 
Westem Railway Company (NfcW) , are the best lines 
between those c i t i e s . The c o r r i d o r also i s served by 
four other c a r r i e r s (excluding RI) , but t.heir routes 
are more c i r c u i t o u s and less competitive. The removal 
of a r e h a b i l i t a t e d RI route would thus r e s u l t i n the 
e l i m i n a t i o n of a p o t e n t i a l l y competitive route. 

St. LQUta S. W, Ry.--Pur.--Rock I s l a n d (Tucumcari). 363 I.C.C. 
323, 327 (1980). 

'-̂  By CWAC's c a l c u l a t i o n s : on the NA Junction-Towner Line, 
p o t e n t i a l revenue per year over and above operating costs i s 
S435,500; on the Haswell-Towner segment of the NA Junction-Towner 
Line (Haswell l i e s about h a l f way between NA Junction and 
Towner), p o t e n t i a l revenue per year over and above operating 
costs i.-; $928,000; and, on the Tennessee Pass (Sage-Malta-
Cafton City) Line, p o t e n t i a l revenue per year over and above 

(continued...) 
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t r a f f i c on the Towner-NA Junction Line, CWAC claims, i s low 
because UP has chosen to keep i t that way. CWAC adds that the 
i n t e r e s t shown by p o t e n t i a l c a r r i e r s seeking t o operate i n the 
Central Corridor i s strong testimony to the economic v i a b i l i t y 
and p o t e n t i a l of the Towner-NA Junction Lme.'* 

Hoisington Chamber of Commerce. HOC contends that the 
proposed merger w i l l have a dramatic im.pact on the Hoisington 
community, p a r t i c u l a r l y given the cumulative impact and crossover 
e f f e c t s of the 1982 UP/MP/WP merger. In that merger, HCC notes, 
the ICC, seeking to preserve competition i n the Central Corridor, 
awarded DRGW trackage r i g h t s over MPRR's Pueblo-Kansas City Line. 
I t was anticipated at the time, HCC indicates, that DRGW would 
implement these trackage r i g h t s i n the usual manner, using i t s 
own crews and i t s own equipment. Such implementation, by HCC's 
calculations, would have created 108 positions m Hoisington and 
70 positions i n Osawatomie (and HCC claims t h a t the jobs that 
would have been created m Hoisington would have generated 
between 540,000,000 and $50,000,000 to the l o c a l economy). These 
jobs, however, were never created because DRGW and UP entered 
into an agreement that lasted u n t i l 1995 pursuant to which DRGW 
used UP crews and UP equipment between Pueblo and Kansas City. 
In June 1995, HCC continues, i t was announced that DRGW would 
f i n a l l y commence i t s own trackage r i g h t s operations on the 
Pueblo-Herington Line. 

HCC warns that the adverse consequences of the merger and 
the related Colorado/Kansas abandonments w i l l be staggering. The 
long-awaited u t i l i z a t i o n of DRGW crews and DRGW equipment i n the 
DRGW trackage r i g h t s operations w i l l never occur; a l l of the crew 
positions used to perform the DRGW trackage r i g h t s operations 
w i l l be abolished; Hoismgton w i l l lose 70 jobs, with an annual 
p a y r o l l of approximately $3,000,000; the school d i s t r i c t w i l l 
sustain an annual loss of approximately $300,000; farmers w i l l 
f i n d t h e i r transportation options reduced; l o c a l communities on 
the Pueblo-Herington Line w i l l experience losses i n property tax 
revenues and STles tax revenues; and the Central Corridor w i l l be 
obl i t e r a t e d by selective abandonments. HCC therefore opposes the 
merger, and supports KCS, MRL, WSC, and MPCSC i n t h e i r e f f o r t s to 
r e t a i n a competitive t h i r d c a r r i e r i n the Central Corridor and 
elsewhere. HCC fur t h e r i n s i s t s that, to preclude any sweetheart 
deals, any transactions necessary to implement d i v e s t i t u r e and 
trackage r i g h t s requirements should be entered i n t o openly and at 
arm's length. HCC also asks that a l l MPRR employee positions, 
that were used f o r 13 years co carry out the DRGW trackage r i g h t s 
across the MPRR l i n e , be integrated i n t o the UP system. 

Enid Board of Trade. EBT i s concerned w i t h the lack of 
r a i l - t o - r a i l competition that e xists i n Okl.ihoma today, and fears 
that the proposed merger can only make matters worse. The 
service provided by BNSF, EBT claims, has deteriorated since the 
BN/SF merger, and EBT fears that the service provided by UP/SP 
w i l l deteriorate i n the wake of the proposed merger. A big 
r a i l r o a d , EBT maintains, gives p r i o r i t y to coal and intermodal. 

"{...continued) 
operating costs i s $2,993,000. And these revenue estimates, CVkC 
notes, do not include possible income from bridge t r a f f i c , scenic 
r a i l , or commuter r a i l . 

" The arguments advanced by CWAC are supported by the 
Colorado Far-m Bureau, the Rocky Mountain Farmers Union, the 
Colorado Association of Wheat Growers, the Colorado Corn 
Administrative Committee, and the Kiowa County Farm Service 
Agency, and by several wheat producers, farmers, and ranchers. 
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but takes g r a i n f o r granted. EBT opposes the merger, and urges 
that any approval thereof be conditioned by allowing KCS to 
operate: over BN-'̂ F's Fort Worth-Herington l i n e ; over BNSF's 
Enid-Perry l i n e ^Perry i s on the Fort Worth-Herington l i n e ) ; and 
over the Geneseo-Wichita l i n e (m Kansas). Operation by KCS over 
these l i n e s , EBT indicates, would provide a d d i t i o n a l competition 
i n both Kansas and Oklahoma. 

Kansas-Colorado-Oklahoma Shippers Association. KCOSA i s 
concerned by, among other things, the grant of extensive trackage 
rights to BNSF; i t s members, KCOSA notes, opposed the BN/SF 
merger; and KCOSA fears that the BNSF trackage r i g h t s provided 
for m the BNSF agreement w i l l narrow the competitiveness of 
KCOSA's members (by broadening the competitiveness of the 
shippers t h a t can benefit from the BNSF trackage r i g h t s ) . KCOSA 
adds that i t s members located on UP or SSW are opposed to the UP 
car ordering system, and fear the loss of lo c a l service. I t s 
members located on shortlines, KCOSA indicates, are concerned 
that the UP/SP merger, l i k e the BN/SF merger before i t , w i l l lead 
to equipment shortages. KCS, KCOSA contends, should be allowed 
to operate m the North-South Corridor (as a replacement f o r SP). 
KCOSA also would support alternative purchase plans, including 
the purchase by KCS of BNSF's li n e between Wichita, KS, and 
Joplin, MO. KCOSA i s p a r t i c u l a r l y concerned by the 3-to-2 
reduction i n the number of railroads at Hutchinson and Wichita, 
and i t adds th a t , at Enid, the problem i s that two railroads can 
provide service but that only one r a i l r o a d a c t u a l l y does. KCOSA 
urges that we e i t h e r provide for added competition i n Kansas, 
Colorado, and Oklahoma, or, in the a l t e m a t i v e , deny Che 
merger." 

Farmers Elevator Association of Minnesota. FEAM, which 
indicaces t h a t i t s misgivings respecting the proposed merger 
r e f l e c t the d i f f i c u l t i e s i t s members experienced i n the wake of 
the UP/CNW merger, suggests that UP should be required (1) t o 
demonstrate i t s a b i l i t y to operate the system i t already has 
before i t i s allowed co expand, and (2) t o develop an operating 
plan to address service problems on che former CNW. 

South San Antonio Chamber of Commerce. SSACC, Co furcher 
San AnConio's development, seeks commitments addressing: the 
construction of an intermodal f a c i l i t y with emphasis on i t s 
connection t o the redevelopment of Kelly A i r Force Base; the 
development of an enhanced commuter/freight r a i l linkage i n the 
San Antonio-Austin c o r r i d o r ; the removal of e x i s t i n g r a i l l i n e s 
from the c e n t r a l business d i s t r i c t ; the r e l o c a t i o n of the staging 
area to San Antonio to f a c i l i t a t e an e f f i c i e n t flow of C r a f f i c 
becween Mexico and Che Uniced SCaCes; and a grant to BNSF of 
trackage r i g h t s from San Antonio to the CPS plant at Calaveras 
Lake, t l allow f o r future competition i n the transportation of 
coal. 

SHIPPERS: COAL. Denial of the merger and/or the imposition 
of conditions have been sought by a number of coal shippers. 

*' By j o i n t motion dated May 10, 1996, EBT and KCOSA ask 
that we accept as new evidence Central Kansas Railway T a r i f f 
eOOO-A and Santa Fe Rate Book 4100-B. The new evidence, EBT and 
KCOSA i n d i c a t e , substantiates t h e i r argument that merged 
railroads l i k e UP/SP and BNSF control the destiny of small 
shippers located on shortlines by publishing non-competitive 
through rates. Applicants, i n t h e i r UP/SP-248 reply, contend 
that the tendered new evidence i s , at best, cumulative, and, i n 
any event, has no probative value. We w i l l grant the motion 
f i l e d by EBT and KCOSA, and accept the tendered new evidence. 
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Wisconsin Power & Light/Wisconsin Public Service Corp. WPfcL 
and WPS contend that the m.erger should be disapproved, and that 
any approval should be subject to: (1) d i v e s t i t u r e of SP's l i n e s 
from Provo, serving coal mines m Colorado and Utah, to 
Kansas City, and e i t h e r i t s lines from Kansas City through 
St, Louis t o Chicago, or i t s trackage r i g h t s over BNSF from 
Kansas City t o Chicago, to a c a r r i e r other than BNSF, or, 
a l t e r n a t i v e l y , a requirement that applicants gra-.t u n r e s t r i c t e d 
trackage r i g h t s over such lines to such a c a r r i e r ; and (2) a 
p r o h i b i t i o n of UP/SP's consolidation of or changes i n the present 
UP and SP r a i l operations over t h e i r central east west lines 
u n t i l they have c e r t i f i e d t h e i r f u l l compliance, f o r a period of 
12 consecutive months, with a l l service standards or similar 
provisions contained i n contracts to which eit h e r i s a party that 
apply to the t r a n s p o r t a t i o n of coal for the account of an 
e l e c t r i c u t i l i t y or s e l l e r of coal. 

Wisconsin Power t Light Company. WPtL operates four 
c o a l - f i r e d power plants: the Rock River Station near Beloit, WI; 
the Columbia Energy Center at Portage, WI; the Edgewater Station 
near Sheboygan, WI; and the Nelson Dewey Station at Cassville, 
WI, (1) Since 1993, Rock River Station has blended compliance 
sulphur subbituminous western coals (secured from a mine in 
Montana) w i t h low fusion, higher BTU bituminous coals from 
nidwestern and western sources (secured from various sources, 
including mines i n I l l i n o i s , Indiana, and Utah). The coal i s 
originated by BNSF, IC, UP, and SP, depending on the source; i t 
is interchanged to CP'* at various points; and i t i s delivered 
by CP (only CP serves Rock River S t a t i o n ) ( 2 ) Units 1 and 2 
of the Columbia Energy Center burn low sulphur, subbituminous PRB 
coal o r i g i n a t e d i n Montana (by BNSF) and Wyoming (by BNSF or UP) , 
and delivered by CP (only CP serves Columbia Energy Center). 
(3) Edgewater Station includes three c o a l - f i r e d u n i t s , two 
running on blends of bituminous and subbituminous coals, and one 
running on low sulphur subbituminous coal only. Bituminous coal 
sources include mines i n I l l i n o i s , Indiana, Utah, and the Hanna 
Basm i n Wyoming; subbituminous coal sources are located i n the 
SPRB of Wyoming. Edgewater Station coal i s or i g i n a t e d by UP ( i n 
the SPRB), CP ( i n Indiana), IC (in I l l i n o i s ) , and SP ( i n Utah), 
and i s delivered by UF (only UP serves Edgewater Station) . 
(4) Nelson Dewey Station, which burns a blend of bituminous a.id 
subbicuminous coals, receives coal via barge, usually Cransloaded 
through East Dubuque, IA, or Kel3ogg, IL. Montana PRB coal i s 
hauled by BNSF to Omaha, for movement by CCfcP to the r i v e r . 
'Wyoming PRB coal i s hauled either via the BNSF-CCtP routing (over 
Omaha! or v i a a UP-CCiP routing (over Council B l u f f s ) , which i s 
used also f o r Hanna Basin blend coals. Mi.-^western bituminous 
coal also i s hauled by UP to the r i v e r f o r transloading. 

Impacts of UP/SP Merger. WPtL fears that the lass of an 
independeiit SP w i l l reduce competition i n the bituminous coal 
market, and may reduce the competitive pressure otherwise f e l t by 
a l l p a r t i c i p a n t s i n the u t i l i t y coal market. WPtL argues t h a t , 
although Utah and Colorado are farther from Wisconsin than 

Canadian P a c i f i c Limited and i t s subsidiaries, including 
Soo Line Railroad Company (Soo), are referred to c o l l e c t i v e l y as 
CP. 

" The Rock River Station coal originated by SP i s Utah 
coal that i s hauled i n cars that otherwise would m.ove empty 
ea."3tbound, a f t e r -unloading iron ore at Geneva Steel's f a c i l i t y 
near Provo. WPtL indicates t.hat t h i s backhaul arrangement has 
allowed SP t o e s t a b l i s h eastbound rates which make Utah 
bituminous coals competitive with midwestern bituminous coals. 
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I l l i n o i s i s , SP's backhaul races have made Chese sources 
compecitive with midwestern coal. WPfcL indicates t h a t , i n 
contrast to SP, UP ccal sources include not only the 
subbituminous reserves i n the SPRB but also higher BTU coals m 
Wyoming's Hanna Basin. WPtL contends that these l a t t e r coals 
compete d i r e c t l y with Utah and midwestern bituminous coals i n 
meeting WPtL's needs for Rock River Station and Edgewater 
Station, and WPtL fears that a combined UP/SP w i l l favor the 
sources m which i t has the largest investments. WPtL i s 
skeptical that the BNSF trackage r i g h t s w i l l a l l e v i a t e coal 
r.ource competition problems. These r i g h t s , WPtL notes, do not 
g -̂e BNSF d i r e c t access to any SP-served mines i n Utah and 
Colorado; BNSF would be able to carry that coal only a f t e r an 
o r i g i n movemê .t over e i t h e r UP/SP or URC. Besides, WPtL adds, 
even i f BNSF could reach the SP mines, i t , much l i k e UP, has 
large investments i n f a c i l i t i e s serving other coal sources; and 
WPtL also questions whether the trackage rignCs compensacion 
levels provided f o r i n Che BNSF agreemenc w i l l allow BNSF t o 
of f e r competitive rates. WPtL also fears that the operating 
changes envisioned by applicancs (m p a r t i c u l a r , the s h i f t of 
some SP coal t r a f f i c to the UP mam li n e ) w i l l worsen service 
problems that have already affected operations at Columbia Energy 
Center and Edgewater Station. 

Wisconsin Public Service Corporation. WPS has two m u l t i -
unit e l e c t r i c generating s t a t i o n s : the Weston Generating S t a t i o n 
near Wausau, WI, and the Pulliam Station i n Green Bay, Wl . 
(1! Weston Generating Station has three c o a l - f i r e d generating 
un i t s . The two older u n i t s have converted from midwestern 
bituminous coal to western low-sulphur subbituminous coal; Unit 
No. 3 has always burned 100% PRB coal. Coal delivered t o Weston 
Generating Station can be orig i n a t e d e i t h e r by UP or by BNSF, 
although the preponderance of t h i s coal nas been hauled e i t h e r 
UP-WC or UP-CP. (2) By 1995, Pulliam Station had been converted 
e n t i r e l y to western subbituminous coal, which i s (WPS indicates) 
the current and forecasted f u e l of choice. Depending upon price 
and q u a l i t y factors, iiowever, Pulliam Station remains capable of 
using coal from several d i f f e r e n t producing regions, i n c l u d i n g 
Appalachia, the I l l i n o i s Basin, and the Uinta and Raton Basins. 
In 1995, a l l Pulliam Station coal was obtained from sources i n 
the Wyoming SPRB, and was hauled UP-WC. 

Impacts of UP/SP Merger. WPS alleges that during the past 
18-24 months Che service provided by UP has not allowed WPS to 
move a l l of i t s scheduled tonnage with i t s e x i s t i n g r a i l c a r 
f l e e t , and that WPS has therefore been forced t c lease a d d i t i o n a l 
tramsets to meet i t s coal inventory targets. Further, according 
to WPS, UP has not shown signs of s i g n i f i c a n t improvemenC i n 
1996. WPS fears Chac, i f the post-mergei.- t r a f f i c r o u t i n g s h i f t s 
envisioned by applicants are implemented, WPS w i l l s u f f e r 
continued or ad d i t i o n a l slowdowns and service q u a l i t y reductions 
along the UP east-west c o r r i d o r . 

Entergy/Arkansas PfcL/Oulf States U t i l i t i e s . Entergy 
Services, Inc. (ESI) and i t s a f f i l i a t e s Arkansas Power t Light 
Company (APtL) and Gulf States U t i l i t i e s Company (GSU)" fear 
that the merger w i l l eliminate UP vs. SP competition f o r the 
movement of coal to APtL's White Blu f f Steam Eleccric S t a t i o n 
near Redfield, AR (White B l u f f ) and Co GSU's Roy S. Nelson 

ESI i s a fuel procurement com-̂ any; APtL and GSU are 
elect r i c u t i l i t i e s ; and ESI, APtL, and GSU are referred to 
collectively as Entergy. APtL's and GSU's names have recently 
been changed, but, to avoid confusion, we w i l l use the old names. 
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Generating Station near Mossville, LA (Nelson), both of which use 
coal originated at SPRB mines served by both UP and BNSF. 

White B l u f f S t a t i o n . White B l u f f , located on UP's l i n e 
between North L i t t l e Rock and Pine B l u f f , i s presently served 
exclusively by UP, which hauls coal t o White B l u f f via a sin g l e -
l i n e routing from Che SPRB. EnCergy i n s i s t s , however. Chat 
White Bluff i s a 2 - t o - l point because a build-out to a nearby SP 
l i n e , located about l i miles awly at Pine B l u f f , would enable 
White Bluff to enjoy a BNSF-SP rout i n g from the SPRB. 

Nelson S ta t ion . Nelson, located on a KCS l i n e about 6 miles 
northwest of Lake Charles, i s presently served exclusively by 
KCS, which hauls SPRB coal to Nelson i n a j o i n t - l i n e BNSF-KCS 
routing (via Kansas C i t y ) . Entergy insist*!, .however, that Nelson 
w i l l soon not be captive to KCS because a build-out to a nearby 
SP l i n e , located about 4 miles away, i s now under constmction; 
and completion of the "Nelson spur" build-out by the Southern 
Gulf Railway Company (SGR), a GSU subsidiary, i s scheduled f o r 
October 1996. With the Nelson spur, Entergy notes. Nelson hoped 
to enjoy both the o r i g i n competition that already existed 
(between UP and BN i n the SPRB) and the destination competition 
that had not previously existed (be"- °en SP and KCS at 
Mossville). Entergy concedes thac, • /en with the m.erger, the 
Nelson spur w i l l allow Nelson to enjoy descinacion compecition 
(becween UP/SP and KCS), buc Nelson fears that most of the 
competitive benefits i t would have obtained from the Nelson sp'ur 
w i l l vanish with the merger. Entergy notes that, rather than 
having four routings (four, because both UP and BNSF can reach 
both Fort Worth and Kansas C i t y ) , i t w i l l have only two routings 
(BNSF-KCS vi a Kansas City and UP/SP s i n g l e - l i n e v i a Fort Worth) . 
These w i l l be the only practicable routings, Entergy mainCains, 
because UP/SP w i l l favor a UP/SP s i n g l e - l i n e roucing i n 
preference to an i n t e r l i n e r outing e i t h e r with BNSF via 
Fort Worth (with UP/SP the de s t i n a t i o n c a r r i e r ) or with KCS v i a 
Kansas City (with UP/SP the o r i g i n a t i n g c a r r i e r ) . 

Rel ie f Requested; White B l u f f . Entergy i n s i s t s that the 
pre-merger status quo at White B l u f f can be preserved only by 
granting trackage r i g h t s t o BNSF (or another independent c a r r i e r ) 
over SP's l i n e between Pine B l u f f (the point of connection w i t h a 
White Bluff build-out) and West Memphis, AR (the point of 
connection with BNSF's own l i n e ) , l i m i t e d to the t r a n s p o r t a t i o n 
of coal t r a i n s to/from White B l u f f v i a Che Whice Bluff-Pine B l u f f 
build-ouc l i n e . 

Rel ie f Requested; Nelson. Encergy i n s i s t s chac, because 
Che pre-merger staCus quo ac Nelson cannoc survive a UP/oT 
merger, Entergy's i n t e r e s t s can best be protected by granting 
trackage r i g h t s to BNSF (or another independent c a r r i e r ) over 
SP's l i n e between Beaumont and the point of connection w i t h SGR 
near Lake Charles, l i m i t e d t o the movement of coal t r a i n s to/from 
Nelson v i a the SGR l i n e . The pre-merger status quo cannot be 
preserved, Entergy claims, because the merger w i l l e f f e c t i v e l y 
eliminate the BNSF-SP rout i n g (via Fort Worth) and the UP-KCS 
routing (via Kansas C i t y ) . The Crackage r i g h t s sought by 
Encergy, would, i n l^ntergy'? view, l e v e l Che playing f i e l d and 
preserve the e f f i c i i n C BNSF-SP (via Fore Worch) rouCing by 
creacing a BNSF s i n g l e - l i n e r o u t i n g to match Che UP/SP sin g l e 
l i n e routing. And, Entergy notes, even with these trackage 
ri g h t s there would s t i l l be only two practicable routings, 
apparently because, i n Entergy's view, the crackage r i g h t s i t 
seeks would e t f e c t i v e l y eliminate the BNSF-KCS j o i n t - l i n e 
routing. Entergy a.dds t h a t a less preferable a l t e m a t i v e f o r the 
trackage r i g h t s i t seeks would be a requirement t h a t UP/SP 
establish a Fort Worth-Nelson pr o p o r t i o n a l rate (at an i n i t i a l 
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l e v e l set by a bid made by SP m Augusc 1995) that could be used 
i n conjunction with any f u t u r e BNSF rate from the SPRB t o 
Fort Worth. Entergy suggests that another a l t e r n a t i v e would be a 
requirement that UP/SP o f f e r the same rate per ton-mile from 
Fort Worth to Nelson that i t o f f e r s f o r i t s s m g l e - l i n e route. 

Relief Requested; SNSF Agreement. The BNSF agreemenc, 
Entergy suggests, i s the best vehicle f o r the trackage righcs 
Encergy seeks because the agreement provides BNSF w i t h overhead 
trackage r i g h t s over the very l i n e s that Entergy's trackage 
r i g h t s would run over. Entergy therefore suggests that we 
require that the BNSF agreement be amended to permit BNSF t o 
serve White B l u f f and Nelson v i a t h e i r respective b u i l d - o u t s ( i f 
and when completed) rather than r e q u i r i n g the n e g o t i a t i o n of 
separate trackage r i g h t s agreements. Entergy adds, however, t h a t 
we should require the compensation terms of the BNSF agreement t o 
be amended, insofar as they would apply t o Entergy's t r a f f i c , t o 
approximate more closely UP/SP's relevant costs incurred w i t h 
respect to BNSF operations over the relevant l i n e segments. 
Entergy argues that, to put the tenant m the same p o s i t i o n as 
the landlord, trcickage r i g h t s compensation snculd r e f l e c t the 
landlord's variable costs, and, as respects Entergy's t r a f f i c , 
should be set at 1.48 m i l l s per gross tcn-mile. Entergy adds 
t h a t , i f we set compensation by reference to t.ie f a i r mark«;t 
value of the SP roadway assets, the compensation respecting 
Entergy's t r a f f i c should be set at 1.8 m i l l s per gross ton-mile. 

The C i t y Public Service Board of San Antonio. CPSB' 3 two 
plants i n Elmendorf, TX, are served by a single r a i l l i n e , owned 
by SP. CPSB began receiving coal at Elmendorf m 1975, ctnd, f o r 
some years thereafter, a l l Elmendorf coal was o r i g i n a t e d by BN 
and delivered by SP. In the mid-19e0s, f o l l o w i n g the entry of 
CNW i n t o the PRB, CPSB s o l i c i t e d competitive bids from two 
c a r r i e r p a i r s : CNW and UP, on the one hand; and BN and SP, on 
the other hand. CNW and UP won the com.petition, and CPSB then 
executed a long-term (through 2 004) contract w i t h CNW and UP 
covering transportation of most (though not a l l i of i t s coal 
receipts at Elmendorf. As noted, howt/er, the l i n e i n t o 
Elwendorf i s owned by SP, and CPSB therefore found i t necessary 
to enter i n t o an agreement w i t h SP, pursuant to which SP granted 
CPSB trackage r i g h t s over SP's Elmendorf Line approximately 12 
miles i n lengch) becween Elmendorf and a nearby UP-SP j u n c t i o n 
known as "SP Junccion (Tower 112);" and Che agreement also 
provides thac CPSB can permit UP and other t h i r d - p a r t y c a r r i e r s 
to use the Elmendorf Line provided that CPSB maxes s p e c i f i e d 
payments to SP. CPSB notes t h a t , as a r e s u l t of these trackage 
r i g h t s , CPSB now has d e s t i n a t i o n competition at Elmendorf: SP 
can d e l i v e r coal v i a the SP-owned Elme.idorf Line; and UP can 
d e l i v e r coal v i a CPSB's trackage r i g h t s over t.ne SP-owned 
Elmendorf Line. 

CPSB adds that, i n the SP set'ulement agre-ment entered i n t o 
i n connection with the BN/SF merger, SP agreed t o provide haulage 
services to BNSF (1) between Caldwell, TX, and Eagle Pass, and 
(2) between Caldwell and Elmendorf. CPSB suggests t h a t the 
Elmendorf haulage r i g h t s , which have never been used by BNSF, 
were designed to permit BNSF t o transport coal t o Elmendorf 
(moving v i a BNSF's own l i n e s t o Caldwell, and then v i a BNSF's 
haulage r i g h t s over SP's l i n e s t o Elmendorf). CPSB notes t h a t , 
i n the BNSF agreement entered i n t o i n connection w i t h the UP/SP 
proceeding, section 4a provides BNSF w i t h trackage r i g h t s over 
SP's l i n e between San Antonio and Eagle Pass, and sect i o n 4h 
provides that upon e effectiv e n e s s of those trackage r i g h t s the 
Eagle Pass haulage r i g h t s granted to BNSF i n the BN/SF proceeding 
s h a l l no longer apply. CPSB alleges that i t has been advised by 
applicants thac secCion 4a i s intended Co allow BNSF t o serve 



Finance Dockec No. 3 276 0 

CPSB's Elmendorf Station. The BNSF trackage rights envisioned by 
applicants, CPSB Indicates, w i l l o r i g i n a t e ac the BNSF-UP 
interchange at Temple, TX, and w i l l terminate on SP's l i n e at 
Elmendorf, CPSB further alleges that applicants have represented 
that BNSF w i l l be e n t i t l e d t o serve the Elmendorf f a c i l i t i e s 
d i r e c t l y , using i t s own t r a i n s , and subject to the compensation 
terms set f o r t h m the agreement. 

BNSF Agreement: I t s D e f i c i e n c i e s . CPSB claims t h a t , 
whatever applicants may intend, the trackage rights provided f o r 
i n the BNSF agreement w i l l not permit BNSF to access Elmendorf 
because two l i n e segments are missing: (1) UP's li n e from Ajax 
to SP Junction (Tower 112);" and (2) SP's l i n e from SP Junction 
(Tower 112) to Elmendorf. CPSB also claims that the BNSF 
agreement contains trackage r i g h t s fee payments that v a s t l y 
exceed UP/SP's service costs. CPSB fur t h e r claims that the BNSF 
agreement does not even preserve CPSB's ex i s t i n g trackage r i g h t s 
over the Elmendorf Line, which, i n CPSB's view, i s c r i t i c a l 
because CPSB predic*ts that the fees required by CPSB's e x i s t i n g 
trackage r i g h t s should be lower than the fees required by the 
BNSF agreement. CPSB notes, i n ad d i t i o n , that i t s agreement with 
SP allows t h i r d - p a r t y c a r r i e r s t o serve other CPSB f a c i l i t i e s 
that may be b u i l t along the Elmendorf Line, a rig h t which BNSF 
does not receive under the BNSF agreement. 

R e l i e f Reguesced. CPSB requests that, i f the merger i s 
approved, we require that UP/SP provide, either by amendments to 
the BNSF agreement or otherwise: ( i ) that BNSF can serve CPSB's 
Elmendorf Station via trackage r i g h t s over UP/SP lines between 
Temple and Elmendorf; ( i i ) that BNSF can serve any new CPSB 
f a c i l i t i e s located along SP l i n e s over which BNSF obtains 
trackage r i g h t s i n t h i s proceeding;" ( i i i ) that BNSF can serve 
CPSB's Elmendorf Station, at CPSB's option, via CPSB's e x i s t i n g 
trackage r i g h t s agreement w i t h SP;'" (iv) that CPSB s h a l l be 
deemed a " 2 - t o - l " shipper;" and (v) that the trackage r i g h t s 

" The trackage r i g h t s provided f o r i n the BNSF agreement 
include trackage r i g h t s over UP's l i n e between San Antonio and 
Ajax. I t so happens, however, th a t UP has two lines between 
San Antonio and Ajax, and the trackage r i g h t s provided f o r i n the 
agreement appear to run over the wrong (from CPSB's view) l i i 

" The context indicates t h a t the only SP line referenced 
i n condition ( i i ) i s the Elmendorf Line. 

" CFSB envisions that conditions ( i ) and ( i i i ) , taken 
together, w i l l allow BNEF t o operate between Elmendorf and 
SP Junction (Tower 112) using e i t h e r i t s own trackage r i g h t s 
(provided f o r i n t h i s proceeding) or CPSB's trackage r i g h t s 
(provided f o r i n CPSB's 1985 agreement with SP). Between Temple 
and SP Junction (Tower 112), however, BNSF would operate pursuant 
to the trackage r i g h t s p'ovided f o r i n t h i s proceeding. 

CPSB claims that i t has 2 - t o - l status because i t can now 
be served by both UP and SP. Applicants have suggested that CPSB 
also has access to BNSF, which can access Elmendorf via the 
haulage r i g h t s acquired i n the BN/SF merger proceeding. The 
th r e e - c a r r i e r approach might make CPSB a 3-to-1 shipper (because 
the haulage r i g h t s are being terminated), but CPSB, which notes 
that i t i s "presently served by both UP and SP and no other 
r a i l r o a d " (BNSF agreement, section 8i) and that the haulage 
r i g h t s have never been exercised, i n s i s t s that i t should be 
accorded 2 - t o - l status f o r purposes of, among other things, 
paragraph 3 of the CMA agreement (which pre .'ides that, e f f e c t i v e 

(continued...) 
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compensation BNSF must pay UP/SP sh a l l be l a t at the levels 
requested by WCTL. CPSB furth e r requests that we order that 
these conditions be imolemented under the 10/30-days 
implementation procedure provided for i n BN/SF. s l i p op. at 95 
and 95 n.128 . 

Texas O t i l i c i e a E l e c t r i c Company. The generating units at 
TUE's Martin Lake Station near Henderson, TX, are currently 
fueled by l i g n i t e mined nearby and hauled to Martin Lake over a 
private r a i l l i n e operated by an a f f i l i a t e , Texas U t i l i t i e s 
Mining Company (TUMC) , and the merger w i l l have no impact on the 
transportation of th i s l i g n i t e . TUE notes, however, that, i n the 
year 2000, i t w i l l begin to supplement l i g n i t e receipts with 
Wyoming PRB coal receipts, with Wyoming PRB coal receipts to 
continue over the remaining 20-year l i f e of Martin Lake, TUE 
envisions that t h i s coal w i l l be delivered to Martin Lake by BNSF 
(which can access Martin Lake today) and by UP (which w i l l be 
able to access Martin Lake with the construction of a 6-mile 
connection between the UP l i n e at Henderson and the TUMC l i n e ) , 
and TUE claims to have i d e n t i f i e d two e f f i c i e n t routings: a 
1,510-mile UP singie-lme routing (via Kansas City and 
L i t t l e Rock); and a 1,430-mile BNSF-KCS-3P-BNSF j o i n t - l i n e 
routing (with a BNSF-KCS junction at Kansas City, a KCS-SP 
junction at Shreveport, and an SP-BNSF jun c t i o n at Tenaha), TUE 
fears, however, that the merger w i l l eliminate the BNSF-KCS-SP-
BNSF j o i n t - l i n e routing as a competitive a l t e r n a t i v e because 
UP/SP w i l l exercise bottleneck power over the Shreveport-Tenaha 
segment. TUE concedes that there arti two C-her possible routings 
(a 1,749-m.ile BNSF single-li n e routing v i a Deiver, Fort Worth, 
Silsbee, and Tenaha, and a 1,721-mile BNSF-SP-BNSF j o i n t - l i n e 
routing v i a Memphis and Tenaha), but maintains that these 
routings are extremely circuitous and, therefore, s u b s t a n t i a l l y 
more expensive. And, TUE adds, the merger w i l l i n any event 
e f f e c t i v e l y eliminate the BNSF-SP-BNSF j o i n t - l i n e routing as a 
competitive a l t e r n a t i v e because UP/SP w i l l exercise bottleneck 
power over the Memphis-Tenaha segment. TUE therefore concludes 
that, post-merger, i t s only real competitive options w i l l be the 
1,510-mile UP sin g l e - l i n e routing and the s u b s t a n t i a l l y more 
expensive 1,749-inile BNSF si n g l e - l i n e r o u t i n g . 

R e l i e f Requested. TUE contends that the merger should be 
denied unless the following conditions are imposed: (1) the BNSF 
agreement, as amended in the manner requested by TUE, should be 
imposed as a condition; (2) the BNSF agreement should be amended 
to permic KCS to interchange TUE t r a i n s at Shreveport with BNSF, 
for movement by BNSF over SP's line between Shreveport and 
Tenaha; and (3) the trackage r i g h t s compensation provided for i n 
the BNSF agreement should be reduced to the 1.48 m i l l s per gross 
Con-mile l e v e l advocated by W(TTL. 

Sierra P a c i f i c Power/Idaho Power Company. SPP and IDPC 
(referred t o c o l l e c c i ' e l y as SPP/IDPC) j o i n c l y own the North 
Valmy Station (NVS), a generating plant located between the UP 
and SP l i n e s between Winnemucca and B a t t l e Mountain, NV. NVS, 
SPP/IDPC notes, has access to mines i n the Colorado/Uts.i Uinta 
Basin (low-sulphur high-BTU coal i s the primary fviel bumed at 
NVS) and also to mines i n the southem Wyoming Hanna Basin (Hanna 
Basin coal i s also within the design parameters of the b o i l e r s at 
NVS) . Coal from New Mexico and PRB mines, SPP/IDPC further 
notes, i s incompatible with the NVS b o i l e r s , and, i n any event. 

" (...continued) 
upon consummation of Che merger, UP/SP s h a l l modify any contracts 
with shippers at 2-co-l poincs in Texas and Louisiana so that at 
least 50% of the volume i s open to BNSF). 
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the distance from those mines makes use of cheir coal 
impraccicable. The merger, SPP/IDPC warns, w i l l eliminate the 
intramodal competition on which i t has long r e l i e d . 

The BNSF Agreement. SPP/IDPC contends that the BNSF 
agreement w i l l not preserve UP vs. SP competition at NVS. 
SPP/IDPC concedes thac the agreement allows BNSF to serve NVS via 
trackage r i g h t s , but notes that the agreement does not grant BNSF 
access to the SP-served mines i n the Uinta Basin. SPP/IDPC 
concedes t h a t , under the agreement, i t w i l l have access t o a URC-
BNSF j o i n t - l i n e routing, but maintain*; that t h i s routing, which 
w i l l be l i m i t e d to the few mines d i r e c t l y served by URC and which 
w i l l e n t a i l a two-carrier haul, w i l l not amount to a meaningful 
option. SPP/IDPC concedes thac BNSF can i t s e l f o r i g i n a t e coal, 
but maintains that BNSF's own coal o r i g i n s are too f a r away t o 
allow BNSF t o provide competitive service to NVS, and notes t h a t , 
in any event, the quality of most coal o r i g i n a t e d by BNSF i s 
incompatible with the NVS b o i l e r s . SPP/IDPC also argues: that 
the Central Corridor t r a f f i c available to BNSF (less than one 
loaded t r a m per day, by SPP/IDPCs calculations) i s too l i m i t e d 
to support a viable operation; that BNSF w i l l be disadvantaged by 
UP/SP's a b i l i t y to control operations over the trackage r i g h t s 
l i n e , and w i l l lack t.he i n f r a s t r u c t u r e to operate successfully 
over the Central Corridor; and that the excessive trackage r i g h t s 
compensation provided for m the BNSF agreement w i l l raise the 
f l o o r for establishing rates. 

The URC Agreement. SPP/IDPC also maintains that the r a i l 
competition available to NVS w i l l not be preserved by the URC 
agreement, the benefits of which, SPP/IDPC contends, are l i m i t e d 
i n three respects. F i r s t , a URC-BNSF routing i s only as good as 
I t s weakest l i n k , and the weak l i n k here, SPP/IDPC maintains, i s 
BNSF (not enough t r a f f i c and not enough i n f r a s t r u c t u r e ) . Second, 
whereas NVS currently can obtain coai from 25 mines i n the Uinta 
and Hanna B a s i n s , a URC-BNSF routing would access only 5 mines 
not under the exclusive control of UP/SP;" and t h i s , SPP/IDPC 
i n s i s t s , would be devastating to i t s a b i l i t y t o transport 
competitive coal to NVS. Third, because the rates for a URC-BNSF 
routing would necessarily r e f l e c t the c o s t / p r o f i t expectations of 
URC and BNSF, the rates required by a URC-BNSF routing would 
l i k e l y be higher than the rates required by a UP/SP smg l e - l i n e 
routing, which would almost guarantee that the rates presently 
available to SPP/IDPC w i l l be increased. 

R e l i e f Requested. SPP/IDPC requests that we require UP/SP 
to provide another r a i l c a r r i e r (to be selected by SPP/IDPC) wi t h 
trackage r i g h t s enabling that c a r r i e r to transport coal t o NVS i n 
si n g l e - l i n e service from a l l mines i n Colorado and Utah now 
served by SP f o r compensation no greater than 1.46 m i l l s per 
gross ton-mile, adjusted quarterly beginning m the f i r s t quarter 
of 1996 based on changes m the Rail Cost Adjustment Factor 
(RCAF), adjusted for p r o d u c t i v i t y , from and a f t e r that time. 

Arizona B3 e c t r i c Power Cooperat'i'"^. The coal bumed by 
AEPCO at i t s SP-served Apache Generating Station near Cochise, 

A few of these mines are a c t u a l l y located i n the 
Wyoming/Colorado Green River Basin. SPP-10, VS Crowley, at 45. 

SPP/IDPC i n s i s t s that a URC-BNSF rout i n g would have 
access only t o f i v e mines not under the exclusive c o n t r o l of 
UP/SP. Sfifi SPP-10 at 21; SPP-10, VS H i l l , at 16; and SPP-10, VS 
Crowley at 45. gut SSS. SPP-10, VS H i l l , at 5 n.5 (URC presently 
has exclusive access to three mines, and, under the URC 
agreement, w i l l receive access co four a d d i t i o n a l mines). 
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A2, IS cur r e n t l y purchased from the BNSF-served McKinley Mine 
near Gallup, NM, and i s transported via a BNSF-SP ro u t i n g that i s 
captive eo PNSF at o r i g i n and to SP at dectinacion. AEPCO 
concends, however, that Apache Station could be modified to bum 
coal originated at other sources (including Colorado, Utah, and, 
especially, the PRB), and AEPCO i n s i s t s t h a t , i n s p i t e of SP's 
destination monopoly, competition befween coal suppliers and/or 
r a i l c a r r i e r s can have some impact on AEPCO's delivereo cost. 
AEPCO fears, however, that a merged UP/SP, as a de s t i n a t i o n 
monopolist able t o o r i g i n a t e PRB coal, would be able t o exclude 
BNSF from p a r t i c i p a t i n g i n PRB movements t o AEPCu. Currently, 
either UP or BNSF could o r i g i n a t e PRB coal f o r AEPCO (UP-SP vi a 
Denver; BNSF-SP v i a Deming, NM) , but AEPCO fears that a merged 
UP/SP would decline t c accept t r a f f i c i n interchange w i t h BNSF at 
Deming. Rate reasonableness l i t i g a t i o n , AEPCO notes, i s a key 
part of I t s e f f o r t s to obtain the oenefits of competition, but 
the prospects f o r such l i t i g a t i o n are clearer when SP cannot 
originate the t r a f f i c . With the merger, AEPCO notes, AEPCO's 
existing d e s t i n a t i o n monopolist would gam the a b i l i t y t o 
originate PRB t r a f f i c , p o t e n t i a l l y a f f e c t i n g the outcome of rate 
rea-.onablenes-s l i t i g a t i o n (because UP/SP, AEPCO fears, would 
raise "short-haul ' arguments to t.lwart any complaint seeking a 
rate for the movement of coal between Deming and Apache Stat i o n ) . 

AEPCO also fears t h a t , with the merger, i t w i l l lose the 
benefit of source competition between Uinta Basin coal 
'originated by SP) and PRB coal originated by UP and BNSF) . A 
combined UP/SP, AEPCO warns, would have d i r e c t c o n t r o l over Uinta 
Basm coal (because only UP/SP could o r i g i n a t e t h a t coal) and 
indirect c o n t r o l over PRB coai (because UP/SP cn'^ld uae i t s 
destination monopoly to exclude BNSF from o r i g i n a t i n g PRB coal 
bound to AEPCO) , and AEPCO fears that UP/SP would be able to 
appropriate the eav.ngs generated by producer compecition m a 
way that SP alone cannot. AEPCO also fears that approval of the 
merger w i l l le.-'.d t o excessive congestion on the Moffat Tunnel 
Line through Colorado, which provides the r o u t i n g f o r a large 
portion of coal from westem Colorado mines. T r a f f i c over the 
Moffat Tunnel Line, AEPCO warns, w i l l double i f the merger i s 
approved (because UP/SP w i l l abandon the Tennessee Pass Line and 
divert t r a f f i c t o the Moffat Tunnel Line, and because BNSF w i l l 
add i t s own t r a i n s to the Moffat Tunnel L i n e ) , but applicants 
have not committed to add capacity to the l i n e , and the t e r r a i n 
i n the area may render such improvements m f e a s i b l e . 

Relief Requested. AEPCO, which adopts WCTL's comments, 
requests that the merger not be approved. I f the merger i s 
approved, AEPCO recommends: U) that we impose a condi t i o n 
granting AEPCO the r i g h t to obtain, and t o contest the 
reasonableness of, a UP/SP rate for Che movement of u n i t t r a i n s 
from Deming to Apache Station, for ccal o r i g i n a t e d on another 
carri e r ; (2) that we require the d i v e s t i t u r e of most of SP's 
Colorado l i n e s (Grand Junction-Dotseio; Dotsero-Denver; 
Dototro-Pueblo; Denver-Pueblo; and the branch l i n e e to the Craig 
and Monv rose ^jcal areas) or, i n the a l t e r n a t i v e , that we require 
a grant of trackage r i g h t s over thosii l i n e s t o an independent 
car r i e r ; (3) t h a t we disapprove the abandonment of the Tennessee 
Pass Line; and (4) that we c l a r i f y t l i a t the "short-haul" defense 
neither removes a c a r r i e r ' s o b l i g a t i o n t o quote rates over 
bottleneck segments nor p r o h i b i t s rate reasonableness l i t i g a t i o n 
pertaining t o such rates. 

Wisconsin E l e c t r i c Power Coa^any. WEPCO contends that 
bituminous coai from Uinta Basin minet' served by SP i s 
competitive w i t h subbituminous coal from PRB mines j o i n t l y served 
by UP and BNSF; WEPCO alleges that i t has b e n e f i t t e d from Uinta 
Basm vs. PRB competition by v i r t u e of actual r e c e i p t of Uinta 
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Basin coal or i t s prominence m the bidding process; and WEPCO 
therefore fears that the merger w i l l have an adverse impact at 
•WEPCO's UP-served Oak Creek Power Plant at Oak Creek, WI. WEPCO 
concedes that i t has most recently burned bituminous coal from 
the BNSF-served Raton Basin m New Mexico, but alleges that t h i s 
coal i s v i r t u a l l y the same q u a l i t y as Umta Basm coal, and that 
Uinta and Raton coals compete d i r e c t l y on a delivered p r i c e basis 
into midwestern and eastern markets. WEPCO warns that a combined 
UP/SP would con t r o l v i r t u a l l y a l l western low-sulfur bituminous 
coal and about 50% of a l l western subbituminous coal, and 
therefore would control about 75% of the coals that are the 
probable future sources f o r Oak Creek. UP/SP, WEPCO argues, 
would be the dominant r a i l c a r r i e r at o r i g i n and the sole r a i l 
c a rrier at destination, and would therefore be able t o use i t s 
market power to determine the o r i g i n from which WEPCO would be 
able to receive coal. 

Reiief Requested. As a condition t o merger approval, WEPCO 
seeks a grant of overhead trackage r i g h t s on behalf of WC or CP 
over UP's lin_-s: (1) between Chicago, IL, Milwaukee, WI, and 
Cleveland, WI, on the one hand, and on the other, WEPCO's Oak 
Creek Power Plant at Oak Creek, WI;'* (2) between the Oak Creek 
Power Plant and Cudahy Shop, Inc., a r a i l c a r repair f a c i l i t y 
located at Cudahy, WI; and (3) m the tei-minal areas of Chicago 
and Milwaukee, as may be necessary or desirable to implement the 
operations described i n (1) and (2! above. WEPCO indicates that 
these trackage r i g h t s would o f f s e t the 2 - t o - l reduction i n r a i l 
c a r r i e r compe.ition at the o r i g i n coal mines with a l-to - 2 
increase i n r a i l c a r r i e r competition at the d e s t i n a t i o n power 
plant, by allowing WC or CP, m addition to UP, to provide r a i l 
service to the Oak Creek Power Plant and to the CXidahy car repair 
shop. WEPCO emphasizes t h a t , because i t i s requesting a trackage 
rights c a r r i e r that does not serve o r i g i n coal mines, UP would 
continue to be the only c a r r i e r that could transport coal to 
Oak Creek i n s m g l e - l i n e service. 

Public Service Company of Colorado. Three c o a l - f i r e d power 
plants (Cherokee, Arapaho, and Valmont) operated by PSCo i n the 
Denver area presently bum SP-originated Colorado coal hauled 
over SP's Moffat Tunnel Line. Cherokee i s served 'Exclusively by 
SP; Arapaho i s served exclusively by BNSF, but i s w i t h i n the 
Denver switching l i m i t s ; and Valmont i s served by UP and BNSF. 
PSCo notes t h a t , although the three plants now bum only Uinta 
Basm coal, they were designed to burn a v a r i e t y of coals, and 
PSCo adds that i t has already begun evaluating PRB coal, which 
can be originated e i t h e r by UP or by BNSF. PSCo maintains that 
an independent SP has a strong incentive to promote the use of 
Uinta Basin coal, che only coal Chac SP can o r i g i n a t e , and PSCo 
Cherefore fears thac Che merger could reduce competition between 
Uinca Basin coal originaced by SP and PRB coal o r i g i n a t e d by UP 
and BNSF. A combined UP/SP, PSCo fears, would prefer t o increase 
business f o r i t s more p r o f i t a b l e PRB service, thus causing PSCo 
Co lose the benefits of source competition between the two coal 
regions. PSCo also fears that the merger w i l l r e s u l t i n a 
deterioration i n the q u a l i t y of the service i t receives f o r the 
movement of western Colorado coal to Denver v i a SP's Moffat 
Tunnel Line. PSCo fears a merger-related doubling of d a i l y t r a i n 
movements over t h i s l i n e , and insiscs that the Moffat Tunnel Line 
lacks the capacity to absorb t h i s increased t r a f f i c volume. 

'* WEPCO indicates t h a t ic has requested trackage r i g h t s 
from Chicago, Milwaukee, and Cleveland becaus? ic does not know 
Che precise roucing Chac WC or CP would u c i l i , . 
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Relief Requested. PSCo argues that, i f the merger i s 
approved, i t should be conditioned either upon d i v e s t i t u r e t o an 
independent c a r r i e r of the SP lines necessary to transport 
western Colorado coal to the Denver/Pueblo area (Grand Junction-
Dotsero, Dotsero-Denver, Dotsero-Pueblo, Denver-Pueblo, and the 
Craig and Montrose/Oliver branch lines) or upon a grant t o an 
independent c a r r i e r of trackage rights over these l i n e s . Either 
such condition, PSCo claims, -would maintain e x i s t i n g competitive 
options f o r the transportation of Colorado coal. PSCo suggests, 
a l t e r n a t i v e l y , two conditions designed to ensure that coal 
shippers do not s u f f e r a merger-related d e t e r i o r a t i o n i n the 
level of service provided by SP: (1) that UP/SP be p r o h i b i t e d 
from abandoning, or discontinuing service on, any po r t i o n of the 
Tennessee Pass Line (Dotsero-Pueblo); or (2) t h a t , f o r 3 years 
a f t e r the merger i s consummated, UP/SP be permitted to di s c o n t i n 
ue service on, but not to abandon, the Tennessee Pass Line. The 
second a l t e r n a t i v e , PSCo adds, would provide shippers an opportu
n i t y to determine whether UP/SP is able tc provide, using the 
Moffat Tunnel Line only, the level of service that SP provided i n 
1995 wich respecc co Colorado coal connage. 

I l l i n o i s Power Company. The high-BTU, low-sulphur coal 
burned ac ILP's Wood River and Havana power planes i s cransporCed 
by SP from UinCa Basin mines co I l l i n o i s , and, ac each plane, the 
f i n a l leg of the haul i s made either by another r a i l r o a d or by 
barge. ILP indicates that the coal i t c u r r e n t l y purchases i s 
transported by SP as part of a backhaul arrangement whereby SP 
transports taconite from the midwest to Geneva Steel and then 
backhauls coal to ILP. Destination competition, ILP notes, i s 
not now a problem because each plant can receive coal both by 
barge and by r a i l ; and o r i g i n competition, ILP adds, i s not now a 
problem e i t h e r because coal with the c h a r a c t e r i s t i c s ILP requires 
can be originated both m the Uinta Basin (served by SP and URC) 
and ''.n the Hanna Basin (served by UP) , ILP fears, however, that 
the merger threatens t h i s o r i g i n competition, which, ILP i n s i s t s , 
cannot be replaced by competition from ether o r i g i n s : PRB coal 
cannot be used by ILP because the lower BTU content would require 
expensive plant modifications; and eastern coal cannot be used 
eith e r because, at current prices, i t i s not an option. And, 
though URC has access t o some Umta Basm mines, ILP notes: that 
coal from these mines may not be available, or, i f avai.able, ma'y 
not be compet t i v e l y priced; that, under the terms of the BNSF 
agreement, BNSF cannot o f f e r competitive rates; and that TiNSF, 
without access to appropriate backhaul shippers, may not be able 
to o f f e r competitive backhaul rates. 

Rel ie f Requested. ILP requests that the merger be denied 
unless conditions are imposed to maintain e f f e c t i v e competition 
for the movement of coal from westem mines to ILP's p l a n t s . ILP 
suggests tnree conditions: (1) a grant to BNSF of Crackage 
righcs Co appropriate wescern mines cu-rently served d i r e c c l y by 
UP and/or SP, with compensation set at a leve l that would enable 
BNSF to o f f e r competitive rateii for coal moving to ILP and f o r 
any t r a f f i c moving to Geneva Steel or any other backhaul shipper; 
(2) a grant to another c a r r i e r of ownership of, or trackage 
r i g h t s over. Central Corridor l i r ^ s from the appropriate mines t o 
the current SP destinations, with access to a sui t a b l e backhaul 
shipper and with compen.iation set at a leve l that would enable 
the new c a r r i e r t o o f f e r competitive rates for coal moving t o 
ILP; and (3) a grant t o ILP of an option, exercisable at ILP's 
d i s c r e t i o n , to have coal nove at current backhaul rates (adjusted 
by a suitable index and with the same service provisions) f o r the 
years 2000-2020 (the cur-.ent SP contract goes Chrough 1999; Che 
useful l i v e s of the two relevant plants w i l l end about 2020) . 
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Central Power & Light Company. CPtL's SP-served 
Cnleto Creek Station near Fa.inin, TX, has h i s t o r i c a l l y bumed 
Colorado coal o r i g i n a t e d by SP but can now bum. PRB coal 
originated by UP or by BNSF. CPtL notes that i t supports WCTL's 
comments, but adds that i t s p r i n c i p a l interest v i s - a - v i s the 
UP/SP merger arises from i t s concem that the merger might 
impact, i n a negative way, i t s pending rate l i t i g a t i o n , wherein 
i t -s seeking the p r e s c r i p t i o n of a maximum reasonable rate f o r 
the 16-mile SP movement between Vi c t o r i a (an SPT/MPRR junction) 
and Coleto Creek. See Central Power & Light Company v. Southern 
Pacific Transportation Company. No. 41242 (ICC served Apr. 21, 
1994) (notice of complaint). CPtL anticipates t h a t , i f the 
outcome of the l i t i g a t i o n i s favorable, i t w i l l have two options 
for PRB coal movements: a UP-SP routing, with the SP move 
between V i c t o r i a and Coleto Creek subject to the prescribed rate; 
and a BNSF-SP rout i n g . CPtL indicates that i t s concerns r e l a t i v e 
to the No. 41242 l i t i g a t i o n have bee.i addressed by applicants, 
who have agreed that the merger w i l l neither moot the l i t i g a t i o n , 
nor allow applicants t o assert therein defenses that would not 
e x i s t i n the absence of the merger, nor otherwise influence the 
outcome of the l i t i g a t i o n ; and CPtL adds that i t has been assured 
by applicants t h a t , i f the l i t i g a t i o n results i a V i c t o r i a -
Coleto Creek rate, CPtL w i l l be regarded, under the BNSF 
agreement, as a 2 - t o - l shipper. 

Intermountain Power Agency. IPA's plant at Lynndyl, UT, 
burns 'Utah coal transported by three c a r r i e r s : DRGW, which 
transports coal from DRGW sources t c Provo; 'JRC, which transports 
coal from URC sources to Provo; and UP, which transports coal 
from Provo to Lynndyl. The merger, IPA wams, w i l l impact i t s 
present arrangements: pre-merger, neither DRGW nor URC can 
provide s i n g l e - l i n e service; post-merger, however, DRGW ( i . e . , 
UP/SP) w i l l be able t o provide s i n g l e - l i n e service; and t h i s , IPA 
fears, w i l l t i l t the balance m favor of UP/SF, and w i l l give 
UP/SP an incentive to pr i c e movements from DRGW coal sources more 
favorably than movements from URC coal sources. IPA indicates, 
however, th a t , because the URC agreement resolves some of IPA's 
competitive concerns (by providing URC access t o a d d i t i o n a l 
sources of c o a l ) , IPA w i l l not object to the merger, provided 
that the URC agreement i s not challenged and that the r i g h t s 
granted to URC thereunder are not adversely affected by a grant 
of any of the responsive applications. IPA adds, however, that 
i t reserves the r i g h t to reopen t h i s proceeding and to request 
conditions i f and wnen i t determines that the merger i s adversely 
impacting competition and t h a t the URC agreement has f a i l e d to 
ameliorate IPA's competitive concems. 

Lower Colorado River Authority/City of Austin. LCRA and the 
City of Austin (referred t o c o l l e c t i v e l y as LCRA/Austin) are 
j o i n t owners of the Fayette Power Project (FPP), a c o a l - f i r e d 
s t a t i o n at Halsted, TX, tha t burns PRB coal transported by UP i n 
a s i n g l e - l i n e haul. When i t entered into i t s present contract 
wich UP, LCRA/Austin also entered i n t o a separate trackage r i g h t s 
agreement (TRA) with UP's MKT predecessor that provides f u t u r e 
access over 18 miles of tra c k between Halsted (the l o c a t i o n of 
the FPP) and West Point (the locacion of a nearby SP-UP 
junccion) . One of che purposes of the TRA, LCRA/Austin 
indicates, was t o allow LCRA/Austin to receive coal from the PRB 
via a BN-SP ro u t i n g . LCRA/Austin notes that i t supports WCTL's 
comme..-.s, but adds chat i t s p r i n c i p a l i n t e r e s t v i s - i - v i s the 
UP/SP merger arises from i t s concem that the merger might 
e f f e c t i v e l y n u l l i f y the trackage r i g h t s provided f o r i n the TRA. 
LCRA/Austin adds, however, th a t Che BNSF agreement should 
e f f e c t i v e l y preserve these trackage r i g h t s (section 4b allows 
BNSF CO serve FPP), assuming that BNSF is able t o operate 
e f f i c i e n t l y and economically over che crackage righcs l i n e s 
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Rio Bravo Poao/Rio Bravo Jasmin. The coal burned aC 
Rio Bravo's two cogeneration plants near Bakersfield, CA, i s 
or i g i n a t e d i n Utah and transported by r a i l to an unloading 
f a c i l i t y i n Wasco, CA. The coal can be originated by SP and UF'.C; 
from Provo, the coal can be routed e i t h e r UP-BNSF (via Barstow, 
CA) or SP-BNSF (via Stockton, CA) ; and, although BNSF i s a 
necessary part of each routing (apparently because only BNSF has; 
access to the Wasco unloading f a c i l i t y ) , Rio Bravo i n s i s t s t h a t 
-.he existence of UP vs. SP competitive a l t e m a t i v e s keeps r a i l 
rdtes down. Rio Bravo, warning t h a t UP vs. SP competition w i l l 
cease with the merger, and fearing that the current l e v e l of 
competition w i l l not be preserved by the BNSF and URC agreements, 
opposes the m.erger unless the current l e v e l of r a i l competition 
at i t s two plants can be maintained. 

lES U t i l i t i e s . lES, an Iowa u t i l i t y company w i t h i n t e r e s t s 
i n f i v e c o a l - f i r e d generating s t a t i o n s , opposes the merger. lES 
indicates that roughly 90% of the f o s s i l fuel i t burns o r i g i n a t e s 
i n the PRB, and that i t s two primary c a r r i e r s are therefore UP 
and BNSF. lES further indicates, however, that i t i s p o t e n t i a l l y 
i n t e r e s t e d i n coai originated by SP i n Utah and Colorado, and lES 
fears that a combined UP/SP w i l l favor coal o r i g i n a t e d by UP m 
t.ie PRB and the Hanna River Basin. lES adds that i t s three 
UP-served c o a l - f i r e d stations suffered s i g n i f i c a n t increases i n 
e-/ele times during 1995, and lES fears that, i f Utah/Colorado 
coal IS s h i f t e d to UP's mam west-east corri d o r , service t o these 
plants w i l l continue to d e t e r i o r a t e . 

SHIPPERS: PLASTICS AND CHEMICALS. Denial of the merger 
and/or the imposition of conditions hava been sought by a number 
of p l a s t i c and chemical shippers. 

Dow Chexoical Conpany. Dow, which manufactures chemicals, 
p l a s t i c s , and hydrocarbons, fears t h a t the merger w i l l adversely 
impact competition along the Texas Gulf Coast and, i n p a r t i c u l a r , 
w i l l eliminate a b u i l d - i n opportunity c u r r e n t l y available t o Dow 
at i t s chemical/plastics production f a c i l i t y at Freeport, TX. 
The Freeporc f a c i l i C y i s r a i l - s e r v e d s o l e l y by UP, -which accesses 
Che f a c i l i C y via a 10-rr.ile branch l i n e thaC cormeccs with the UP 
mam l i n e at Angleton, TX. Dow notes, however, that both BNSF 
and SP operate lines between Houston and Galveston; that these 
l i n e s pass through Texas City; t h a t , at the i r closest p o i n t s , 
these l i n e s are oniy 35-40 miles from Freeport; and that the 
merger w i l l therefore eliminate h o r i z o n t a l competition (a 
prospective b u i l d - i n from SP) f o r Dow t r a f f i c at Freeport.'* 

Information respecting a p o t e n t i a l connection between 
Dow at Freeport and e i t h e r BNSF or SP at Texas C i t y was 
submitted, for the most part, under seal. By and large, t h i s 
information relaCes Co confidenCial business maCCers and 
therefore was properly redacted from the public record. We f i n d , 
however, thaC aC lease some of t h i s information should have been 
submitted on the public record, and, i n discussing t h i s 
information, we have had to put on the public record c e r t a i n 
deta.'i-ls that were submitted under seal. We see no j u s t i f i c a t i o n 
f o r reciacting from the public record the facts t h a t BNSF and SP 
operate l i n e s becween Houston and Galveston v i a Texas C i t y , and 
that these l i n e s , at t h e i r closest points, are only 35-40 miles 
from Freeport. DOW-12 (Tab A) at 5. Although Dow may have been 
t r y i n g t o keep c o n f i d e n t i a l the f a c t that i t has contemplated a 
Freeport-Texas City connection, we cannot both discuss, i n a 
comprehensible manner, the conditions requested by Dow and keep 
t h i s p a r t i c u l a r fact ouc of our discussion. 
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Freeporc, Dow concedes, has che appearance cf a 3-Co-2 
s i t u a t i o n because a UP/SP merger, though i t would eliminate the 
SP b u i l d - i n option, would appear to leave the BNSF b u i l d - i n 
option i n t a c t . Dow argues, .lowever, that, as a practi c a l matter, 
Freeport i s more akm to a 2-to- l s i t u a t i o n . Economic research, 
Dow claims, teaches that a 3-to-2 reduction i n the number of 
competitors often represents the threshold at which the surviving 

""ru market power; and Dow adds that, m any event 
of the three c a r r i e r s that can now compete for chemicals/plastics 
t r a f f i c on the Texas Gulf Coast, the two most aggressive 
competitors have been UP and SP, and, as between SP and BNSF the 
c a r r i e r that could conceivably terminate more Dow t r a f f i c and 
obtain more Dow long-hauls i s SP. intermodal competition, Dow 
contends, -innot replace the competitive constraint now provided 
by SP (trucks, Dow i n s i s t s , cannot compete for the majority of 
Dow t r a f f i c ; barge and ocean transport can impact only a small 
t r a c t i o n of Dow's r a i l t r a f f i c lanes; and a r o l l - o n , r o l l - o f f 
barge service i s simply not a competitive option at Freeport) 
Source competition, Dow adds, i s likewise not an ef f e c t i v e 
s u b s t i t u t e for intramodal competition. A fundamental lack of 
f u n g i b i l i t y , Dow contends, renders a seven d i g i t Standard 
Transportation Commodity Code (STCC) analysis meaningless; a 
fur t h e r l i m i t a t i o n upon source competition i s production capacitv 
constraints because cnemicals/plastics producers generally 
operate close to capacity; and product swapping among competitors 
raises s i g n i f i c a n t concerns (including the need for long term 
commitments the need to agree on contractual l i a b i l i t y issues, 
and the need to resolve potential a n t i t m s t implications) that 
maxe i t a less than ideal competitive a l t e m a t i v e . 

J'^-^-i*^ Requested. To ameliorate the anticompetitive e f f e c t s 
of the merger upon Dow's Freeport f a c i l i t y (effects, Dow claims, 
in t h f ^ r a i l by the arrangements provided f o r 
m the CMA agreement), Dow asks that we impose either the 
conditions contained i n i t s Primary Request or, i n the 

f r l ^ V ^ r ^ ^ ^ ^ "̂'̂  ""f."^ *̂*̂ '̂ ' conditions contained i n I t s A l t e r n a t i v e Request." * 

,̂„u,̂ ®-̂ -̂ Tf,'''f'5̂ ®®'̂ '̂ '̂ ' Primary Request. Dow seeks trackage 
w ?h r U h ^ r "^'^ ̂ ^"^ between Algoa and Anlleton, 
with .he r i g h t to connect tc new l i n e constmction Co serve Dow 

To?^?'' "̂"̂  any oCher shippers located along che new l i n e ; 
a.id (2) f o r a second car r i e r (to be determined by Dow) (a) over 
S? s l i n e between Houston and New Orleans, (b) over SP's l i n e 
a^n?oo^°V"°? "̂"̂  Memphis, (c) over UP's l i n e between Houston 
a.-id Algoa (including che portion of the BNSF l i n e over which UP 
now operates pursuant to trackage r i g h t s ) , and (d) over UP's l i n e 
between Algoa and Angleton, with t h e % i g h t to connect to new l l n l 

^^MH " ^ " ^ " Freeport and any other shippers 
p raa- fnh wo?iH^^ ^'"^^ ' '^^ "̂ '̂  referenced i n t h i s parag..aph would run between Freeport and a point, not yet 

cond^ttonfVon^"'"^'^^^^'°"•''^5°^ contends^hat the 
c ndi t i o n s contained m i t s Primary Request would simply restore 
the p..e-merger status quo. Dow now has p o t e n t i a l b u i l d - i n 
options t o BNSF and SP; with these conditions, Dow would s t i l l 
have p o t e n t i a l b u i l d - i n options to BNSF and a second c a r r i e r 
U..g IC or KCS); and, because the benefits of a Texas Citv 
b u i l d - i n t o SP exceed the benefits of a Texas City buUd-in t o 

n,i r J . aspects of these conditions, which we have put 
r , h '^^^ submitted under seal. Sfifi DOW-12 
(.ab A) at 3-4 and at 36-37. Dow also has requestfd^ with 
respect t o p o t e n t i a l industry-wide and region-wide 
anticompeciCive eff e c t s , the d i v e s t i t u r e of p a r a l l e l lines i n 
Texas and Louisiana and p a r a l l e l l i n e s t o the Midwest! 
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any other c a r r i e r , the status quo can best be preserved by 
minimizing the costs of the build-m, which can be done by moving 
the b u i l d - i n connection southwest towards Angleton. 

Reiief Reguesced: Alcernacive Reguesc. Dow seeks trackage 
r i g h t s for a c a r r i e r other than BNSF, to be named by Dow, 
(a) over SP's l i n e between Houston and New Orleans, (b) over SP's 
l i n e between Houston and Memphis, and (c) over UP's l i n e between 
Houston and Texas City, with the r i g h t t o connect to new l i n e 
construction m the v i c i n i t y of Texas City i n order to serve Dow 
at Freeport and any other shippers located along the new l i n e . 
The new l i n e referenced i n t h i s paragraph wculd run between 
Freeport and a point i n the v i c i n i t y of Texas City. Dow contends 
that, at the very least, i t i s e n t i t l e d t o Che condicions 
contained m i t s A l t e r n a t i v e Request, which w i l l allow a second 
c a r r i e r to connect to a b u i l d - i n i n exactly the same area as the 
formerly possible SP b u i l d - i n . The only v a r i a t i o n i s that 
trackage r i g h t s are requested over UP's Houston-Texas City l i n e 
i n view of the proposed abandonment of a portion of SP's Houston-
Texas City l i n e . 

Monteli USA Inc./Olin Corporation. At separate plants i n 
the West Lake Charles, LA, area, Monteli produces p r i m a r i l y 
polypropylene and polyethylene, and Olin produces a v a r i e t y of 
chemical products. Both companies rely almost exclusively on 
r a i l to ship t h e i r products to market, both r e l y on r a i l for the 
storage of t h e i r products, and both r e l y on r a i l f o r the receipt 
of raw materials. Both ship most of t h e i r outbound f r e i g h t to 
points i n the Eastern United States v i s four "Eastem Gateways" 
(Chicago, St. Louis, Memphis, and New Orleans). In addition, 
Monteli ships some of i t s outbound f r e i g h t to Houston, and Olin 
expects that i t w i l l have shipments to Mexico as business 
develops i n response to NAFTA. 

Montell's plant i s currently served by an SP s i n g l e - l i n e 
routing (to the Eastem Gateways and Houston) and a KCS-UP j o i n t -
l i n e routing (KCS o f f e r s s i n g l e - l i n e service to New Orleans by an 
in d i r e c t route, but can provide competitive routings t o the 
Eastern Gateways and Houston with a KCS-UP j o i n t - l i n e routing v i a 
De'juincy to Houston and New Orleans, and vi a Texarkana t o 
Chicago, St. l o u i s , and Memphis). Olin's plant j.s c u r r e n t l y 
served by UP (via KCS tracks, under a long-standing contractual 
agreement) and SP; both UP and SP o f f e r s m g l e - l i n e competitive 
service to New Orleans and St. Louis; and KCS (which o f f e r s 
s i n g l e - l i n e service t o New Orleans by an i n d i r e c t route, and 
which, due t o contractual l i m i t a t i o n s , cannot interchange Olin's 
f r e i g h t with UP) i s simply not a s i g n i f i c a n t competitive factor. 
Both Monteli and Ol i n ."ear that the UP vs. SP competition that 
exists today f o r t r a f f i c moving t o , from, or vi a the four Eastern 
Gateways and Houston (including t r a f f i c moving to Mexico) w i l l 
cease to e x i s t post-merger, leaving them captive to UP/SP. They 
note that the BNSF agreement does not provide f o r BNSF 
interchange l i n e haul r i g h t s at West Lake Charles, and they add 
that the KCS-BNSF j o i n t - l i n e routings that exist today are too 
c i r c u i t o u s t o provide e f f e c t i v e competition t o the s i n g l e - l i n e 
routings of a merged UP/SP. 

Monteil and Ol i n therefore request that we condition the 
merger by r e q u i r i n g UP/SP (1) '.o grant interchange r i g h t s at 
West Lake Charles t o BNSF (or to whichever c a r r i e r obtains 
crackage r i g h t s over SP's Houston-New Orleans l i n e ) , " and 

" Monteli indicate-j that the interchange l i n e haul t r a f f i c 
r i g h t s ic seeks ac West Lake Charles would allow a "KCS/BNSF 
i n t e r l i n e interexchan<je at Lake Charles." MONT-9 at 2. 
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(2) Co grant interchange r i g h t s w i t h KCS at Shreveport to BNSF 
(or to whichever c a r r i e r obtains trackage r i g h t s over SP's 
Houston-Memphis l i n e ) . The f i r s t condition would allow BNSF (or 
the alternate c a r r i e r ) to compete with UP/SP fo r Montell's and 
Olin's t r a f f i c moving i n the Houston-New Orleans corridor. The 
second condition, which has reference to t r a f f i c moving to, from, 
or via Chicago, St. Louis, and Memp.his, would allow BNSF (or the 
alternate c a r r i e r ) and KCS to create j o i n t - l i n e routings via 
Shreveport that would replace the present KCS-UP j o i n t - l i n e 
routings via Texarkana. 

MonCell noces ChaC Che (TMA agreement purports to address 
competitive problems i n the Lake Charles area, but i n s i s t s that 
the CMA solu t i o n i s d e f i c i e n t : (a) BNSF i s granted access to 
shippers at Lake Charles and West Lake, but not to Monteil at 
West Lake Charles; (b) BNSF is granted access only to f a c i l i t i e s 
now open to three c a r r i e r s (UP, SP, and KCS), whereas Montell's 
f a c i l i t y IS now open only to two c a r r i e r s (SP and KCS); (c) BNSF 
is allowed to handle t r a f f i c moving between the covered points, 
on the one hand, and, on the other. New Orleans or the Mexican 
border, but i s not allowed to handle t r a f f i c that now moves KCS-
UP from/to Houston, Chicago, St. Louis, or Memphis; and (d) for 
some t r a f f i c ( t r a f f i c at West Lake), BNSF is subject to an 
"access fee" that appears to amount to a "phantom" charge that 
would apply even i f BNSF were to provide d i r e c t service. Monteil 
adds, in i t s bri»f. that we should at the very least condition 
the merger by granting BNSF a r i g h t of access to Montell's 
West hake Charles plant s i m i l a r t o that offered shippers i n 
West Lake and Lake Charles, with the f u r t h e r condition that BNSF 
be allowed to d e l i v e r Montell's t r a f f i c to Houscon. 

Quantum Chemical Corporation. QCC, which manufactures 
poiyole.in resins and petrochemicals, fears that the proposed 
merger \ ; i l l have negative e f f e c t s (not f u l l y addressed by the CMA 
agreement) with respect to t r a f f i c at Chocolate Baycu, Williams, 
Baytown and Strang, TX. (1) QCC's Chocolate Bayou plant i s 
served solely by UP, but QCC indicates that p r i o r to the 
announcement of the merger i t had discussed with SP a Galveston-
Chocolate Bayou build-out, which would have served the 
Chocolate Bayou f a c i l i t i e s of QCC and Amoco as well as the 
Freeport f a c i l i t i e s of Dow. QCC fears that the competition 
represented by the build-out w i l l vanish with the merger because 
BNSF sees exercise of i t s trackage r i g h t s under the BNSF 
agreement as a c o s t - e f f e c t i v e a l t e m a t i v e to the construction of 
new r a i l l i n e s . (2) QCC's Chocolate Bayou plant, which produces 
polyethylene products, i s served s o l e l y by UP; i t s Williams 
plant, which produces s i m i l a r products, i s served solely by SP; 
and QCC indicates t h a t , by leveraging i t s a b i l i t y to swing 
production capacity between the two plants, ic has been able co 
take advantage of UP vs. SP competition, which, of course, w i l l 
cease with the merger. (3) QCC indicates that c e r t a i n f a c i l i t i e s 
at Baytown now have access both t o UP (which serves these 
f a c i l i t i e s d i r e c t l y ) and SP (which serves these f a c i l i t i e s via 
Econoraii, a captive switching c a r r i e r ) . One such Baytown 
f a c i l i t y i s Seapac, a commercial warehouse used by QCC. QCC 
notes that the UP vs. SP competition now available to QCC's 
Seapac t r a f f i c w i l l end w i t h the merger, and QCC fears that 
Seapac (in essence, a 2 - t o - l point) may not be covered by the 
mST agreement. (4) Prior to 1995, QCC's Strang f a c i l i t y ( i n the 
Houston area) had access t c four Class I r a i l r o a d s : BN, SF, UP, 
and SP. The BN/SF merger, CCC notes, reduced the number of 
railroads to three, and the UP/SP merger w i l l reduce the number 
to two. QCC claims t h a t , i n the wake of the BN/SF merger, BNSF's 
race.s tended to increase, and i t fears chat UP/SP's rates w i l l 
likewise tend t o increase i n the wake of a UP/SP merger. 
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Requested R e l i e f . QCC suggests four conditions: (1) thaf 
Chocolate Bayou be opened to access by a competing Class I r a i 
c a r r i e r (e.g., BNSF or IC), ot. m the a l t e r n a t i v e , tnat the Bl'SF 
aTreemenu be modified to allow BNSF trackage r i g h t s access t o 
Chocolate Bayou; (2) that Williams be opened to access by a 
competing Class I r a i l e a r n e r ; (3) that Baytown i n d u s t r i e s , 
s p e c i f i c a l l y Seapac, be opened t o access by another Class I 
ca r r i e r , or, i n the a l t e r n a t i v e , that the BNSF agreement be 
c l a r i f i e d w i t h respect to granting access rignts t o BNSF f o r 
service to Seapac and Econoraii; and (4) that another Class I 
r a i l c a r r i e r (such as IC; be granted access tc Strang. 

Union Carbide Corporation. UCC's chemicals/plastics plant 
at Seadrift, TX, i s ra i l - s e r v e d solely by UP, but UCC claims that 
i t determined i n the lat e 19308 t.hat a build-out t o SP's 
Victoria-Port Lavaca l i n e at Kamey (within 10 miles of the plant) 
would be feasibl e . UCC indicates that SP agreed and, i n 1989, 
offered UCC a t t r a c t i v e discounts off of i t s standard rates 
(contingent upon construction of the build-out! ; and UCC claims 
that, with t h i s build-out threat, i t was able to negotiate i t s 
current contract with UP. The merger, UCC warns, would eliminate 
i t s build-out p o t e n t i a l , and would thereby eliminate present 
competition by reducing UCC's r a i l options from two to one. The 
eff e c t s might not be f e l t during the l i f e of the present UCC-UP 
contract, but the important point, UCC claims, i s that the 
leverage provided by the build-out would be gone, ana UCC would 
be captive to UP. UCC cherefore requests that we preserve the 
status cfuo by requ i r i n g UP/SP t o allow BNSF to serve UCC's 
Seadrift plant e i t h e r (1) by trackage r i g h t s at competitive costs 
over UP's Bloomington-Seadrift l i n e ( t h i s would allow BNSF t o 
serve Seadrift v i a the e x i s t i n g UP l i n e ) , or ,2) by trackage 
r i g h t s (and concomitant stop-off rights) at competitive costs 
over SP's Victo r i a - P o r t Lavaca l i n e between the UP main l i n e and 
a point near Kamey (t h i s would allow BNSF to serve S e a d r i f t v i a 
the p o t e n t i a l build-out ro u t e ) . 

Enterprise Products Company. EPC, which produces 
hydrocarbon products at i t s Mont Belvieu, TX, f a c i l i t i e s , 
concedes that Mont Belvieu has heretofore been r a i l - s e r v e d solely 
by SP (via i t s Baytown Branch), but notes that, i n 1995, UP 
announced the construction of a new Mont Belvieu Branch, which 
would extend lOM miles from the UP l i n e at McNair and would 
d i r e c t l y serve several major p l a s t i c s and petrochemicals plants 
on SP's Baytown Branch. EPC concedes that t.ie Mont Belvieu 
Branch was not proposed to serve EPC i n i t i a l l y , but maintains 
that, because the Exxon plant that the Mont Belvieu Branch would 
serve i s less than a mile from EPC's f a c i l i t i e s , the shore 
extension that would be needed t o reach EPC could be j u s t i f i e d on 
economic grounds at an early date. EPC contends t h a t the merger 
should be denied because the merger w i l l eliminate the 
competicive opcion Chac Che Mont Belvieu Branch would have 
creaced. EPC f u r t h e r contends Chat, i f the merger i s approved, 
ic should be conditioned by requiring that UP/SP e i t h e r (1) b u i l d 
the Monc Belvieu Branch as proposed and grant trackage r i g h t s 
upon i t to a competing c a r r i e r (BNSF) w i t h no l i m i t a t i o n s on 
providing service to ad d i t i o n a l customers at Mont Belvieu, or 
(2) authorize a s h o r t l i n e to operate the Baytown Branch and grant 
trackage r i g n t s f o r m u l t i p l e railroads t o access i t at Dayton 
along the SP Houston-New Orleans main l i n e and through the 
interchange point with the UP l i n e at the southem terminus. 

Formosa Pl a s t i c s Corporation, USA. At i t s f a c i l i t y at 
Point Comfort, TX (rail-served only by UP, off of UP's Houston-
Brownsville l i n e ) , FPC manufactures p l a s t i c s components f o r 
shipment to various westem points, including three C a l i f o m i a 
points (Stockton, City of Commerce, and Lindsay) served by three 
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car r i e r s (V'P, SP, and BNSF) . FPC concedes that i t i s captive to 
UP at origii''. but claims that the existence of competitive routes 
CO C a l i f o m i a enables FPC Co bargain more e f f e c t i v e l y f o r races 
(because FPC ca . deny UP ics long-haul) . The merger, FPC fears, 
w i l l eliminace the compecicion t.iat exists today because the 
merged system w i l l c ontrol FPCs t r a f f i c at o r i g i n and/or at 
destination. FPC concedes that i t s Baton Rouge f a c i l i t y i s 
served by three r a i l r o a d s (UP, IC, and KCS) , but claims that 
Baton Rouge i s not a competitive a l t e r n a t i v e to Point Comfort on 
pla s t i c s components moving to Cal i f o r n i a , e i t h e r because most 
such components are not manufacfured m Baton Rouge or because 
only l i m i t e d q u a n t i t i e s of the one that i s manufactured are 
available f o r shipment to points west. FPC notes that several of 
I t s competitors (Dow at Freeport, QCC at Chocolate Bayou, and ucd 
at Seadrift) are, l i k e FPC, captive to UP's Houston-Brownsville 
l i n e , and FPC supports the pro-competitive solutions urged by i t s 
competitors. FPC adds, however, that pro-competitive r e l i e f 
should not be granted s e l e c t i v e l y , and i t ̂ -ontends chac, i f we 
condicion the merger by requiring new competitive service at 
points i n Texas o r i g i n a t i n g or terminating plastics/chemical 
t r a f f i c , we should do so evennandedly with respect to a l l 
shippers i n the same industries. 

The Qeon Company. Geon, '^hich produces v i n y l products, 
fears that the merger would adversely impact i t s f a c i l i t i e s at 
LaPorte, TX (served by PTRA and accessible by SP), at Deer Park, 
TX (served only by PTRA) , at Plaq-uemine, LA (served only by UP) , 
and at Long Beach, CA (served only by SP) . Two years ago, Geon 
notes, four r a i l r o a d t (BN, SF, UP, and SP) were available to i t 
at LaPorte and Deer Park (either d i r e c t l y or v i a PTRA). Approval 
of the pending merger, Geon adds, w i l l reduce that number t o two, 
and Geon fears that, as the number of competitors decreases, 
rates r i s e and service deteriorates. Geon argues that an SP 
break-up s o l u t i o n d i c t a t e d by the marketplace would be preferable 
to the anticompetitive consequences of the merger, and Geon 
therefore urges the denial of the merger. 

PPG Industries Inc. PPG, which manufactures chemicals, 
fears that the proposed merger would adversely impact i t s 
Westlake, LA, f a c i l i t y , which i s served by three r a i l r o a d s (SP 
and KCS d i r e c t l y , and UP by reciprocal switch). Post-merger, PPG 
warns, only UP/SP and KCS wculd serve Westlake, but, due t o the 
l i m i t a t i o n s of the KCS route structure, much t r a f f i c at Westlake 
would be captive to UP/SP. The BNSF agreement, PPG adds, i s not 
a s a t i s f a c t o r y s o l u t i o n to t h i s problem (PPG claims to have heard 
t i f^t BNSF w i l l not serve PPG's Westlake p l a n t ) . Shipments 
from/to Mexico, PPG also wams, would be monopolized by a merged 
UP/SP, thus jeopardizing the existence of the Tex Mex. PPG 
therefore suggests that the merger should be denied, or, 
a l t e r n a t i v e l y , that we should order a d i v e s t i t u r e of p a r a l l e l 
lines i n Texas and Louisiana and allow Tex Mex to connect w i t h 
other r a i l r o a d s . PPG also asks that we consider r e q u i r i n g 
additional interchanges at c e r t a i n other points. I n Texas, PPG 
mentions i t s plant at Bacon, which i s curr e n t l y served by the 
Wichita, Tillman t Jackson Railway (WTtJ). Service to that 
plant, PPG indicates, i s r e s t r i c t e d to a WTiJ-UP interchange, 
even though BNSF has a physical connection w i t h the WTtJ. In 
Oregon, PPG mentions two customers, one located at Lebanon and 
served by the Willamette Valley Railroad (WVRR), and the other 
located at C o r v a l l i s and served by Che Willamette P a c i f i c 
Railroad (WLPRR). Service t o the two customers, PPG indicates, 
18 l i m i t e d t o a WVRR-SP interchange ar a WLPRR-SP interchange, 
respectively, even though BNSF has physical connections w i t h WVRR 
and WLPRR. 
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Huntsman Corporation. HC, which produces chemicals and 
p l a s t i c s , fears that the merger w i l l r e s u l t m a loss of r a i l - t o -
r a i l competition at three of i t s Texas f a c i l i t i e s : i t s Longview 
f a c i l i t y , which i s now served by a UP sm g l e - l i n e r o u t i n g and a 
BNSF-SP j o i n t - l i n e routing (via a junction at Tenaha); i t s Laredo 
f a c i l i t y , which can now access both a UP s i n g l e - l i n e r o u t i n g and 
a Tex Mex-SP j o i n t - l i n e routmg; and i t s Brownsville f a c i l i t y , 
which now has access t o both UP and SP, HC recommends: (1) t h a t 
DOJ conduct a complete review of the anticompetitive impacts of 
the merger; (2) that UP/SP be required to divest i t s e l f of r a i l 
segments over which i t would have sole supplier status c r 
unacceptable market power; and (3) that the merger review process 
provide ample time f o r a l l shippers, stace governments, and the 
Congress to determine f u l l y che impact of t h i s merger. 

Arizona Chemical Company. ACC, which operates a chemical 
plant m S p r i n g h i l l , LA, served exclusively by KCS, fears t h a t 
the merger w i l l eliminate UP vs, SP competition i t now enjoys. 
ACC notes that, f o r t r a f f i c moving t o Houston, Mexico, and the 
Westem 'Jnited States, KCS interchanges with both UP and SP at 
Shreveport; ACC adds that i t now has annual contracts w i t h both 
UP and SP for the portion of the haul beyond Shreveport, and ACC 
fears that the merger w i l l end the competition now provided by UP 
and SP at Shreveport. ACC i n s i s t s , for t h i s reason, that i t i s a 
2- t c - l shipper, but i t notes that i t s i n t e r e s t s have not been 
provided for i n the BNSF agreement and, f o r the most pa r t , have 
not been provided for i n the CMA agreement e i t h e r . ACC therefore 
asks that the BNSF agreement be modified as urged by CMA p r i o r t o 
execution cf the CMA agreement, by: (1) g i v i n g BNSF access to 
a l l 2 - t o - l points regardless of whether any t r a f f i c has moved 
from/to these points i n the past; (2) g i v i n g BNSF access t o a l l 
3- to-2 points for which, on a "defined" route to/from a 
p a r t i c u l a r d e s t i n a t i o n / o r i g i n , there would be no a l t e r n a t i v e 
other than UP/SP; (3) g i v i n g BNSF access to Brownsville/Laredo on 
the same terms that SP c u r r e n t l y has; (4) g i v i n g BNSF access t o 
a l l new (post-merger) f a c i l i t i e s b u i l t on the l i n e s over which 
BNSF w i l l have trackage r i g h t s ; (5) providing d e t a i l e d assurances 
and supporting operating and c a p i t a l investment plans f o r the 
ser'/ices that BNSF w i l l provide under i t s trackage r i g h t s ; 
(6) providing a d e t a i l e d plan to ensure equal dispatching of 
t r a i n s ; (7) renegotiating (lower) the trackage r i g h t s fees or 
establishing a t r u s t fund to provide for shared maintenance 
costs, rather than subsidization of UP/SP's operations; and 
(3) providing BNSF the r i g h t t o operate i t s t r a i n s i n the same 
d i r e c t i o n as UP/SP's t r a i n s over UP/SP tracks wherever UP/SP has 
or may have i n s t i t u t e d d i r e c t i o n a l operations (for the same 
length of time provided f o r i n the agreement). 

Monsanto Company. Monsanto, which produces chemicals, 
f i b e r s , and food additives, fears that the merger w i l l have 
serious anticompetitive e f f e c t s . Monsanto notes, by way of 
example, that i t s Luling, LA, f a c i l i t y i s served by both UP and 
SP, and Monsanto claims that the BNSF agreement w i l l not cure the 
less of competition i f BNSF chooses not to operate or i s slow t o 
s t a r t up i t s operations. Monsanto therefore supports c e r t a i n 
conditions: (1) the conditions formerly requested by CMA; (2) a 
condition that would require a sale of UP/SP's Houston-St. Louis, 
Houston-New Orleans, and Houston-Eagle Pass li n e s i f BNSF f a i l s 
to exercise i t s trackage r i g h t s w i t h i n 90 days; (3) a c o n d i t i o n 
that would require a d i v e s t i t u r e of UP/SP's Oakland-Pueblo 
Central Corridor; and (4) a co n d i t i o n that would require the 
adoption of a non-coal rate reasonableness methodology p r i o r t o 
any granting of track sales or trackage r i g h t s , or any a d d i t i o n a l 
mergers. 
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Shell Chemical Company. SCC fears t h a t the merger would 
reduce i t s r a i l a l t e r n a t i v e s because UP/SP would con t r o l over 70V 
of Gulf Coast petrochemical shipments, over 85V of Gulf Coast 
p l a s t i c s shipments, and over 90V of shipments from/to Mexico. 
The BNSF agreement, SCC claims, does not resolve SCO's concems; 
with trackage r i g h t s , SCC notes, the owning r a i l r o a d establishes 
the charges and controls track access and dispatching, which 
hampers the tenant's a b i l i t y to compete. SCC therefore urges 
that we r e j e c t the merger or, i n the a l t e m a t i v e , impose a market 
dominance condition (SCC seeks a f i n d i n g of market dominance f o r 
a l l locations served only by UP/SP and/or BNSF) and/or a 
d i v e s t i t u r e condition (SCC seeks the d i v e s t i t u r e to a t h i r d 
c a r r i e r of SP's Chicago-St, Louis, Houston-St. Louis, Houston-
Memphis, Houston-New Orleans, and Houston-Corpus C h r i s t i l i n e s ) . 

S p r i n g f i e l d Plastics/Brandt Consolidated. The only shippers 
located on t.he Barr-Girard Line are two a f f i l i a t e s , S p r i n g f i e l d 
Plastics. Inc. and Brandt Consolidated, Inc. ( c o l l e c t i v e l y , 
SPBC), wnich receive inbound r a i l shipments of p l a s t i c p e l l e t s 
a.id f e r t i l i z e r at t h e i r Compro, IL, f a c i l i t i e s , and which fear 
added annual transportation costs cf more than $110,000 i f they 
must u t i l i z e s u b s t i t u t e t r u c k - r a i l service. SPBC urges t h a t the 
Barr-Girard abandonment be denied m i t s e n t i r e t y , or, i n the 
a l t e r n a t i v e , that the abandonment be denied as to the 26.7-mile 
Barr-C'jmpro segment. (1) Procedural Argument. SPBC contends 
that the abandonment must be denied because there i s no evidence 
of record, and none has been made available i n discoveiy, t h a t UP 
has acquired trackage r i g h t s over ItM between Barr and 
Sp r i n g f i e l d (and because, without such trackage r i g h t s , UP cannot 
d i v e r t overhead t r a f f i c o f f the Barr-Girard Line). Because 
evidence of such trackage r i g h t s , SPBC adds, should have been 
submitted as part of UP's case-in-chief, the time f o r submitting 
such evidence has come and gone. (2) A l t e m a t i v e Approach. SPBC 
contends chat the Barr-Girard Line should be segmented, and tha t 
the 26.7-mile Barr-Compro segment should be kept i n service. 
Aside from the procedural argument respecting the ItM trackage 
r i g h t s . SPBC does noc conCesc the abandonment of the 11.7-mile 
Compro-Girard segment." (3) SPBC's Calculations. With respect 
tc the Barr-Compro segment, SPBC claims: t h a t forecast year 
operation would r e s u l t i n an operating p r o f i t greater than 
$20,3 34 (the exact amount would depend on UP's Crackage r i g h t s 
paymenc f o r the Barr-Springfield operacion over ItM); Chac no 
tracK r e h a b i l i t a t i o n cost ia required (because the l i n e i s i n 
much beccer condition than required by the forecasC year t r a f f i c 
volume); and Chac no opporCuniCy cost would ba involved i n 
concinued operacion (because Che cose Co upgrade track 
connections with ItM exceeds Che alue of Crack maCerials i n the 
l i n e , and because the land i s not e n t i t l e d t o valuation due t o 
UP's f a i l u r e t o prove marketable t i t l e or t o independently 
establish any value assuning good t i t l e ) . 

SHIPPERS: OTHER. Shippers of a wide range of commodities, 
including g r a i n , forest products, food products, and minerals, 
have asked t h a t we e i t h e r deny the merger or impose conditions. 

I n t a m a t i o n a l Paper Company. IPC, which manufacturr.s paper 
and paper products, fears chat the merger would adversely a f f e c t 

*̂ The Barr-Compro segment i s more than twice as long aa 
the Compro-Girard segment. Nevertheless, because UP has proposed 
to abandon other cracks south of Gi r a r d ( i n p a r t i c u l a r , the 
DeCamp-Edwardsville and Edwardsvilie-Madison Lines), SPBC would 
prefer to be served from the 26.7-mile Barr-Compro segmenc t o the 
north, and would not dispute UP's abandonment of the 11.7-mile 
Compro-Girard segment to the south. 
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compecicion at eight of i t s planes. Seven of Chese plants, 
locaced i n Che Arkansas/Louisiana/Easc Texas "southwest" region, 
are the plants at Pine B l u f f and Camden, AR, Mansfield, 
P i n e v i l l e , and Bastrop, LA, and S. Texarkana and Nacogdoches, TX. 
The Pine B l u f f plant i s served by UP and SP; the Camden plant i s 
likewise served by UP and SP; the Mansfield piant i s served by UP 
and KCS; the P i n e v i l l e plant i s served by UP (via reciprocal 
switch! and KCS; the Bastrop plant i s served by UP and the 
Alabama, Louisiana and Mis s i s s i p p i Railroad ALtM); the 
S. Texarkana plant i s served by UP and KCS; and the Nacogdoches 
plant i s sei-ved by SP. IPC indicates that the Pine B l u f f and 
Camden plants benefit from head-to-head competition between UP 
and SP i n the Houston-Memphis corridor, and that the Mansfield, 
P i n e v i l l e , Bastrop, S, Texarkana, and Nacogdoches ;^:lants also 
benefit from competition because, in each instance, e i t h e r UP or 
SP is an essential part of the r a i l movem<2nt; SP, IPC notes, i s 
today a f r i e n d l y connection f o r KCS for t r a f f i c at Mansfield, 
P i n e v i l l e , and S. Texarkana, and for ALtM for t r a f f i c at Bastrop. 
IPC's eighth plant, located at Gardiner, OR, i s served by the 
Longview, Portland t Northern Railroad (LPtN), an IPC-owned 
s h o r t l i n e that connects w i t h the Central Oregon t Paci f i c 
Railroad (CO&PRl, which i n t u r n connects with SP. This, Xpc 
claims, i s not e n t i r e l y s a t i s f a c t o r y : at Gardiner, a l l t r a f f i c 
o r i g i n a t i n g or terminating beyond COiPR moves at SP's whim. 

Adverse Impacts Post-Merger: Trackage Rights Compensation. 
IPC contends that the compensation arrangement applicable to the 
trackage r i g h t s provided f o r i n the BNSF agreement would defeat 
any competitive a l t e r n a t i v e t.hat BNSF might otherwise present. 
The trackage r i g h t s compensation l e v e l , IPC claims, would be a 
serious and immediate impediment to rate competition from BNSF, 
and t h i s problem, IPC adds, would be compounded i n future years. 

Adverse Impacts Post-Merger: Pine B l u f f and Camden. IPC 
fears that i t s plants m Arkanscs, Louisiana and Texas w i l l lose 
the benefits now provided by two strong competing r a i l r o a d s , and 
w i l l have to r e l y on competition between a merged UP/SP and a 
disadvantaged BNSF, which would be hamstrung by operational 
d i f f i c u l t i e s , inadequate t r a f f i c volumes, and a r b i t r a r i l y high 
operating costs. Competition at points opened t o BNSF w i l l be 
weaker than i t i s today, IPC contends, because there w i l l not be 
s u f f i c i e n t volume available at the few points that BNSF w i l l be 
permitted to serve to warrant i t doing anything more than moving 
through t r a f f i c over the c o r r i d o r . And, IPC adds, even i f there 
were s u f f i c i e n t volumes at these points, any BNSF operation on 
SP's Houston-Memphis l i n e would suffer from an absence of r a i l 
f a c i l i t i e s , an overwhelming d i r e c t i o n a l flow of UP/SP's t r a f f i c , 
a lack of adequate sidings, a lack of storage f a c i l i t i e s required 
f o r p l a s t i c and chemical t r a f f i c , a lack of computerized t r a f f i c 
c o n t r o l , a lack of f a c i l i t i e s f o r crew changes, a lack of car 
repair f a c i l i t i e s , a lack of boxcars, and so on. IPC maintains 
t h a t , at best, BNSF service at Pine Blu f f and Camden w i l l be 
provided v i a haulage agreements; and t h i s , IPC claims, would 
amount t o UP/SP service at higher rates. 

Adverse Impacts Post-Merger; Mansfield. P i n e v i l l e , Bastrop, 
S. Texarkana, and Nacogdoches. IPC indicates t h a t , because SP i s 
^oday a f r i e n d l y connection f o r KCS and ALtM, SP has no incentive 
to t r e a t KCS and ALtM less favorably than UP. The merger, IPC 
fears, w i l l a l t e r t h i s i n centive; a merged UP/SP w i l l have an 
incentive to t r e a t KCS and ALtM leas favorably than i t s e l f . 
T r a f f i c at Mansfield, P i n e v i l l e , S. Texarkana, and Bastrop, IPC 
warns, w i l l therefore lose the benefit of UP vs. 3P competition. 
IPC, which recognizes that the v e r t i c a l marker, foreclosure i t 
fears i s at odds with the "one-lump" approach long accepted by 
the ICC, i n s i s t s that the one-lump approach i s simply wrong (or 
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at the very least inapplicable here). That theory, IPC contends, 
does not address the issue of the f i x e d or sunk costs of Che 
serving c a r r i e r s , and ignores che face chaC a boccleneck 
c a r r i e r ' s p r i c i n g and service praccices may be conserained by 
ouCside faccors, which necessarily means Chac a boccleneck r a i l 
c a r r i e r w i l l noc always be able to capture the preponderance of 
Che economic rencs of any given move. There i s no evidence, IPC 
argues, chac SP has ever exercised "cne-lump" power on iCs 
conneccions. 

Adverse Impacts Post-Merger: Gardiner. The BNSF agreemenc, 
IPC noCes, w i l l allow boch UP/SP and BNSF Co provide new service 
alcernacives i n Che 1-5 cor r i d o r . The problem here, from IPC's 
perspeccive, i s Chac alchough some shippers (including cereain 
IPC compecitors) currently l o c a l e i t h e r to BNSF or UP w i l l have 
access to these new alternati->/es, IPC (which i s captive at 
Gardiner to SP, via COtPR) w i l l not. 

Relief Requested. IPC opposes the merger and urges t h a t any 
approval be conditioned by requirements: (1) that UP/SP dive s t 
(to a neutral c a r r i e r ) SP's Houston-St. Louis l i n e s and r e l a t e d 
f a c i l i t i e s ; (2) that UP/SP keep open a l l routes, at com.petitive 
races wich service no less favorable than w i l l be accorded UP/SP 
t r a f f i c , via the exist-ng KCS-SP junctions at Beaumont, Houston, 
Dallas, and Shreveport, on t r a f f i c to/from competitively served 
points (including ALtM originations/terminations at Bastrop), so 
as to maintain the f r i e n d l y connection on t r a f f i c destined t o or 
originated at SP-served points; (3) that UP/SP grant Tex Mex 
"trackage" between Corpus C h r i s t i and Beaumont, or, i n the 
a l t e r n a t i v e , grant KCS the opportunity to acquire trackage t o 
CoiTDUs C h r i s t i ; (4) that UP/SP permit a d i r e c t interchange 
between BNSF and COtPR at Eugene; and, to allow BNSF t o handle 
IPC's southbound t r a f f i c , that UP/SP ei t h e r grant BNSF trackage 
r i g h t s between Eugene and Cl-'»mult or allow a free interchange 
between SP and BNSF at Chemult; (5) that UP/SP ensure that a 
viable, competitive routing e x i s t s over the Central Corridor; and 
(6) that UP/SP grant BNSF trackage r i g h t s to Turlock, CA (a major 
descinacion f o r IPC paper produces) from e i t h e r Stockton or 
Merced, CA. 

United States Oypsum Cowpeny. USG, which produces gypsum 
wallboard products, gypsum rock and plasters, j o i n t compounds, 
and gypsum board paper, fears that the merger w i l l have serious 
impacts with respect to t r a f f i c i n v o l v i n g i t s plants at Empire, 
NV, Plaster City, CA, Southard, OK, and Fort Dodge, IA. 

Empire, NV. USG's Empire plant manufacCures gypsum 
wallboard, eCc, fo r shipmene by r a i l Co various p o i n t s , one of 
which i£ USG's Fremont, CA, wallboard plane. T r a f f i c moving 
ouebounc from che Empire plane i s handled by UP from iCS Gerlach, 
NV, scacion, biC service, USG reporcs, has been poor, and, on 
occasion, delays i n the Gerlach-Fremont haul have forced the 
Fremont plant Co shuC down. The problem, i n USG's view, i s t h a t 
UP's westbound manifest Crains o r d i n a r i l y " f i l l up" p r i o r t o 
reaching Gerlach, forcing USG's shipmencs to waic while f u l l UP 
crains run pase Gerlach. The merger, USG assercs, w i l l only make 
maCCers worse i f UP/SP implemenCs ics plans Co mn fewer Crains 
pase Gerlach and/or i f BNSF uses UP/SP crews Co move i c s own 
crains pase Gerlach. USG cherefore urges us Co require t h a t the 
BNSF agreement be amended to allow BNSF access Co serve and 
switch USG's r a i l movements from and to the Gerlach s t a t i o n . 

Plaster City, CA. USG's Plaster City plant (served and 
switched s o l e l y by SP) manufactures gypsum wallboard, etc., f o r 
shipment by r a i l to various points, one of which i s USG's 
SanCa Fe Springs, CA, plane (served by SP's Los Nietos s t a t i o n ) . 

- 73 -



Finance Docket No. 32760 

SP servicr, uSG reporCs, .has been poor; delayed shipmencs have 
resuleed i n shucdowns and slowdowns ac Sanca Fe Springs. There 
is presently no r a i l compecicion ac Plascer CiCy (only SP 
provides -lervice) , Although a li n e , -which i s now operated by the 
San Diego t Imperial Valley Railroad (SDIV), runs west from 
Plaster City and (aft e r passing through Mexico between D i v i s i o n , 
CA, and San Ysidro, CA) connects with BNSF i n the San Diego area, 
since 1976 t h i s l i n e has been out of service f o r some distance 
west of Plaster City, and i t w i l l not return to service u n t i l 
c e r t a i n repairs can be made. USG fears that, lacking r a i l - t o -
r a i l competition, UP/SP service at Plaster City can only get 
worse, as new t r a f f i c flows r e s u l t i r even greater congestion on 
SP li . i e s . The merger, USG adds, also threatens t o worsen USG's 
s'>.anding vis-a-vis i t s competitors i n current Plaster C i t y r a i l -
served markecs, due Co che opening of s i n g l e - l i n e r a i l roucings 
from multiple competitor locations. USG therefore urges us to 
require (1! Chac BNSF be granced haulage righCs Co serve and 
swiech USG's r a i l movements (a! between Plaster City and 
Santa Fe Springs, on SP's route via Niland, City of Industry, 
Bartolo, and Los Nietos, and ,b) between Plaster City and the 
UP/SP-BNSF junction at West Coltcn, on SP's route v i a Niland, and 
(2) that BNSF be granted trackage r i g h t s over SDIV between 
Plaster City and the BNSF-SDIV interchange i n San Diego.'" 

Southard, OK. USG's Southard plant manufactures gypsum 
wallboard, etc., f o r shipment by r a i l throughout the 
United St-ates. Rail service at Southard i s provided by Grainbelt 
Corporation (GN̂ C!, which accesses BNSF and UP (at Enid, OK) and 
SP (at Quanah, TX! . USG .notes that, p r i o r t o the BN/SF merger, 
GNBC had access to BN, SF, and UP, and that the ICC, i n i t s 
decision approving the BN/SF merger, granted GNBC access to SP at 
Quanah so that GNBC would continue to have three Class I 
connections. The merger would reduce GNBC's Class I connections 
from three to two, and USG maintains that we should f o l l o w the 
ICC's lead and impose a condition granting GNBC a t h i r d Class I 
connection. USG therefore urges us t o require that CSX be 
granted overhead trackage r i g h t s , terminal trackage r i g h t s , 
and/or reciprocal swit>-hing trackage r i g h t s over UP/SP between 
Enid and St. Louis, f o i USG's loaded or empty r a i l movements 
originacing or CerminaCing on GNBC. 

Fort Dodge, IA. USG's Fore Dodge plane manufacCures gypsum 
wallboard, eCc, fo r shipmene by r a i l co various descinacions, 
and receives by r a i l limescone from I l l i n o i s . Fort Dodge i s 
switched and served by UP (formerly CNW) and by the Chicago 
Central t Pacific Railroad Company (CCtP). USG indicates t h a t , 
p r i o r t o the UP/CNW merger. Fort Dodge could access BN, SF, and 
UP, and a l l other Class I railroads v i a both CNW anj CC&P. The 
UP/CNW merger, USG contends, changed maCCers f o r Che worse. The 
service provided by UP has been poor, and che balance of r a i l 
compecicion has been skewed by having UP s m g l e - l i n e roucings i n 
compecicion w i t h CCtP-BNSF j o i n t - l i n e routings; a two-line haul, 
USG suggests, i s necessarily i n f e r i o r t o a s i n g l e - l i n e haul. USG 
is p a r t i c u l a r l y concerned by Che seCtlement agreement entered 
i n t o by applicancs and IC (Che IC agreement). For one t h i n g , 
references i n the IC agreement to IC, USG ggests, may mean 
eiCher IC or IC/CCtP (we recencly approvea i IC/CCtP merger), 
and USG indictees chac Chis uncercaincy clouds i t s a b i l i t y t o 

" SDIV urges the denial of USG's second Plaster C i t y 
condition. SDIV notes, among other things, that we lack 
auChoriCy Co impose condicions on a non-applicant c a r r i e r (except 
i n connection w i t h terminal trackage, which SDIV's 129.61-mile 
l i n e , SDIV i n s i s t s , i s not) and that we likewise lack a u t h o r i t y 
tc, impose conditions respecting Crack located i n Mexico. 
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analyze the combined impact of the UP/SP merger, the IC/CCtP 
merger, and the IC agreement. For another thing, USG i s alarmed 
by the provision i n the IC agreement that makes IC UP/SP's f i r s t 
negotiating partner respecting imposed conditions i n a d d i t i o n to 
or i n l i e u of the BNSF agreement. This provision, USG claims, 
e f f e c t i v e l y l i m i t s r a i l competition at Fort Dodge, and would 
reduce r a i l access at Fort Dodge from two railroads (UP and CCtP) 
to one (UP). USG therefore urges us to require that BNSF ba 
granted haulage r i g h t s to serve and switch USG's f r e i g h t from/to 
Fort Dodge over the UP and former CNW track between UCC'a 
Fort Dodge plant, on the one hand, and, on the other, the BNSF 
yards i n Minneapolis, MN (via Mason City, IA), Council B l u f f s , 
IA, and Sioux City, IA. USG furth e r urges us to require that the 
IC agreement be c l a r i f i e d w i t h respect to USG's Fort Dodge plant , 
and that the IC agreement's anticompetitive impact v i s - a - v i s 
competitive r a i l access at Fort Dodge be eliminated. 

North American Log i s t i c Services. NALS, a Division of Mars, 
Incorporated (Mars), arranges transportation at various .Mars 
production u n i t s , one of which (Kai Kan Foods, Inc., known as 
Kai Kan) w i l l begin operations at a new SP-served plant at 
Wunotoo, NV, l a t e r t h i s year. The pet food produced at t h i s 
plant w i l l be trucked outbound, but the grain and animal 
by-products used at t h i s plant w i l l be hauled inbound by r a i l , 
NALS notes that, although i t s inbound t r a f f i c can be terminated 
only by SP, i t can be ori g i n a t e d by other railroads ( i n 
p a r t i c u l a r , UP and BNSF), and NALS intends t h a t , at least 
i n i t i a l l y , i t s grain w i l l be originated e i t h e r by UF or by BNSF. 
And, NALS adds, although only SP can serve the plant, UP can 
serve Reno (30 miles away), and inbound f r e i g h t can be trucked 
from Reno Co ehe plant. The merger, NALS warns, w i l l destroy 
competition both at destination (because there w i l l no longer be 
a UP/truck option) and at o r i g i n (because, once any e x i s t i n g 
contracts expire, a merged UP/SP i s u n l i k e l y to p a r t i c i p a t e w ith 
BNSF i n a j o i n t rate that would allow a BNSF-UP/SP j o i n t - l i n e 
haul to compete wich a UP/SP si n g i e - l i n e haul). NALS insisCs 
that the 2 - t o - l provisions of the BNSF agreement w i l l not protect 
Kai Kan: although Kai Kan i s c l e a r l y (as NALS sees matters) a 
2-to-l shipper, nothing i n the agreement would allow BNSF to 
handle t r a f f i c destined to Wunotoo, Reno, NALS indicates, i s 
provided f o r i n the agreement, but the r i g h t s granted to BNSF at 
Reno, NALS i n s i s t s , w i l l not allow BNSF to provide the r a i l / m o t o r 
service required to serve Kai Kan. NALS therefore asks t h a t 
UP/SP be required to grant BNSF trackage r i g h t s either (1) over 
the SP l i n e ser-^'ing the Kai Kan plane (along wiCh a l l necessary 
seop-off and switching r i g h t s ) , or (2) over the UP l i n e at Reno 
(and, i f trackage r i g h t s are granted over the UP l i n e at Reno and 
i f ehe Kai Kan plant i s included wiehj.n the Reno switching 
d i s t r i c t , NALS also asks thae UP/SP be required Co grant BNSF 
reciprocal switching r i g h t s i n t o the p l a n t ) . 

AFARCO Incorporated. ASARCO, which produces nonferrous and 
precious metals, opposes che merger cjC of fear chac Chere w i l l 
be serious ancicompecicive impaccs at iCs f a c i l i t i e s at El Paso, 
TX, Hayden, AZ, Corpus C h r i s t i , TX, and Leadville, CO, and also 
with respect t o C r a f f i c moving from/Co Mexico. (1) ASARCO's El 
Paso copper smelcer i s c u r r e n t l y served by three c a r r i e r s : SP; 
BNSF; and UP (via a reciproc a l switch over BNSF). ASARCO 
indicaces, however, chac, due eo ehe nacure of ASARCO's customer 
base and the c i r c u i t y of a BNSF haul, two c a r r i e r s (SP and UP) 
handle almost a l l of ASARCO's El Paso t r a f f i c . The merger, 
ASARCO Cherefore fears, w i l l etfeceively leave ASARCO w i t h but a 
single c a r r i e r at El Paso. (2) ASARCO's Hayden copper smelter i s 
captive t o SP. which accesses Hayd»n via CBRY (the Copper Basin 
Railway Company) . ASARCO claims, .however, that i t has packaged 
i t s captive Hayden c r a f f i c wich ics competitive El Paso t r a f f i c 
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Co secure compecicive races for boCh, and ASARCO Cherefore fears 
that the 3-to-2 reduction at El Paso w i l l impact i t s competitive 
options at Hayden. (3) At Corpus C h r i s t i , ASARCO's Encycle 
subsidiary i s served by UP but i s open to reciprocal switching by 
SP, and ASARCO therefore fears that Encycle w i l l experience a 
2-to-l reduction i n competitive options; and, ASARCO adds, the 
Port of Corpus C h r i s t i , through which ASARCO imports on a spot 
basis, also w i l l experience a 2- t o - l competitive reduction. 
ASARCO recognizes that these impacts might be a l l e v i a t e d by the 
BNSF agreement, Hut claims that tne charge.*? provided f o r in that 
agreement are such that BNSF w i l l not be coi.-ipetitive. 
(4) ASARCO'8 Leadville lead/zinc mine i s served by SP at Malta 
(via a 7-mile tmck haul), which means that the Tennessee Pass 
abandonment w i l l force ASARCO to set up another loading s i t e , 
probably over 100 miles from the mine. Applicants, ASARCO 
claims, have given no ind i c a t i o n how ASARCO's increased costs 
might be handled. (5) ASARCO, which has i n the past b i d i t s 
Mexican t r a f f i c between ehe differenc border crossings, warns 
thct the impacts of the merger include a reduction i n the number 
of railroads serving Chese b o r d f c r o s s i n g s . 

CIC I n t e m a t i o n a l Corporation. CIC, which produces paper, 
plywood, lumber, and toresc produces, has four Ease Texas planes 
(ae Corrigan, Sheldon, Camden, and HerCy) Chac r e l y , eieher 
direccly or v i a a shoreline conneccion, on SP's Houscon, TX-
Fair Oaks, AR l i n e . In recenc years, CIC indicates, SP's service 
has been inadequaCe, and CIC allows Chac Che merger may resulc i n 
improved service. CIC adds, however, chac che merger may also 
cause cereain problems: service on Che Houston-Fair Oaks l i n e 
may d e t e r i o r a t e further, i f applicants use that l i n e f o r south
bound t r a f f i c and i f BNSF puts i t s own overhead t r a i n s on that 
l i n e ; and the merger also endangers intramodal compecicion now 
provided v i a boCh a UP reload aC Palescine, TX (which w i l l 
c l e a r l y be eliminaced as a posC-merger alCemaCive) and a BNSF 
reload aC Cleveland, TX (which may be eliminaced as a posc-merger 
alcernacive i n ehe wake of ehe various realignmencs Criggered by 
che BNSF agreement). CIC therefore requests that we condition 
the merger (1) by granting BNSF access to a l l Class I I . . railroads 
and t h e i r customers who are dependent on the Houston-Fair Oaks 
lin e (to counterbalance Che service problems Chac w i l l accrue 
from added C r a f f i c ) , and (2) by preserving che pre-merger 
compecicive scaCus quo vis-a-vis CIC's cusComers i n Arizona, 
C a l i f o r n i a , Colorado, Missouri, Nebrasxa, New Mexico, Nevada, 
Oregon, Washingcon, and Wyoming (to ensure chac che compecicive 
alcernacives creaced by exiscing reload operacions are noc 
eliminated by Che merger). 

Weyerhaeuser Company. Weyerhaeuser, a foresC products 
company, fears that the merger w i l l adversely impact the 
transportation of a l l goods across North America, and i t 
therefore urges denial; healthy competition, Weyerhaeuser claims, 
requires a mixiimum of three r a i l c a r r i e r s . Weyerhaeuser adds 
that, i n any event, because the trackage r i g h t s provided for i n 
the BNSF agreement w i l l not give BNSF a re a l competitive 
opportunity, ENSF w i l l be uneible t o provide a r e a l competicive 
choice even i n Che 1imiCed 2-Co 1 conCexC. Weyerhaeuser urges 
chac we condicion any approval of the merger on: (1) d i v e s t i t u r e 
to create a t h r e e - r a i l r o a d option i n the Central Corridor; 
(2! d i v e s t i t u r e to create a chree-railroad opcion i n Che Texas 
Gulf Coasc region (from ehe Gulf Coase co Memphis and St. Louis); 
(3) trackage r i g h t s to provide a t h i r d r a i l c a r r i e r option 
from/to Mexico; (4) trackage r i g h t s (or a s i m i l a r arrangement) 
Chac would allow MRL Co access Che Eugene, OR, markec'by 
operaeing between Klamath Falls and Eugene, OR, and open 
incerchange wich ehe Ceneral Oregon and Paci f i c Railroad (COtPR, 
which serves Cwo Weyerhaeuser f a c i l i t i e s i n Oregon); and 
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(5) compecicive conditions in ehe Pacific Coasc Corridor 
(Weyerhaeuser supporcs Che provisions m ehe BNSF agreemenc that 
enhance r a i l - t o - r a i l competition m that c o r r i d o r ) . 

C a r g i l l . C a r g i l l , which merchandises a g r i c u l t u r a l and other 
bulk commodities, contends that the merger threatens to create 
s i g n i f i c a n t competitive p i t f a l l s , and t)-ierefore urges that i f we 
approve the merger: (1) to ensure that the \rackage r i g h t s 
provided for i n the BNSF agreement w i l l allow e f f e c t i v e 
competition, we should examine the costs that BNSF w i l l incur; 
.2) to ensure reasonable access to competitive r a i l options, we 
should require that a l l UP/SP stations / j u n c t i o n s be open t o 
reciprocal switching; (3) to preserve pre-merger j o i n t - l i n e 
movements, we should establish a rate guideline making 
presumptively unreasonable the increase of any UP/SP segment of a 
jo i n t movement to a rate (revenue-variable cost) exceeding 180V; 
(4) to ensure that gateways now open remain open, we should order 
that no gateways now open can be closed by UP/SP post-merger; and 
(5) o ensure that UP/SP does not unreasonably refuse access t o 
pri v a t e l y owned cars, we should require that UP/SP maintain the 
present status of private cars cn UF and SP. 

IBP, Inc. IBP, a meat packing company with shipping o r i g i n s 
m Iowa and Nebraska formerly served by CN'W, claims that service 
declined and rates increased a f t e r the UP/CNW merger. The CNW 
lines serving these points, IBP claims, have been marginalized by 
UP; these l i n e s , IBP suggests, were s i g n i f i c a n t to CNW but are 
not s i g n i f i c a n t to UF given UP's emphasis on long-haul, bulk-
loading, multiple-car t r a f f i c . IBP fears chac, because s i m i l a r 
problems w i l l follow a UP/SP merger, that merger w i l l lessen Che 
adequacy of transportation Co ehe public ae IBP shipping o r i g i n s 
11 Iowa and Nebraska. IBP Cherefore requescs chac we granc CCtP 
reciprocal swicching righcs ac s i x IBP shipping o r i g i n s i n Iowa 
and Nebraska locaced on former CNW l i n e s . 

Oregon Steel M i l l s , Inc. OSM, which contends t h a t , due to 
inadequace infrascruccure and Che way reciprocal switching 
charges are stmccured. Foreland, OR, i s a r a i l r o a d inCerchange 
nighcmare, urges that we require (1) that a l l r a i l interchanges 
in Portland be open to a l l shippers (including shippers located 
on shortlines) and (2) that a l l reciprocal switching charges be 
reasonable between a l l c a r r i e r s . 

Stimson Lumber Company. SLC, which manufactures lumber, 
plywood, and hardboard products m Oregon and Montana, seeks to 
estanlish a .ompetitive r a i l environment that w i l l b e n e f i t the 
forest products industry and the P a c i f i c Northwest, and therefore 
urges us to require: (1) that UP/SP ensure the competitive 
posture of Portland area (north of Eugene) shippers r e l a t i v e to 
pr i c i n g ; (2) that UP/SP not immediately abandon or downsize any 
yard that c u r r e n t l y o f f e r s a means of f l e x i b i l i t y ; (3) that the 
BNSF agreemenc be expanded Co include open interchange f o r 
t r a f f i c moving from o r i g i n s served by SP (either d i r e c t l y c- via 
a shortline) t o destinations served by BNSF; and (4) that UP/SP 
continue UP's reasonable switching agreement w i t h BNSF. 

STATE fc LOCAL GOVERNMENTS AND RELATED INTERESTS. Pleadings 
have been f i l e d by a number of state and l o c a l govemments and 
related i n t e r e s t s . 

Texas. Attorney General Morales requests that the merger be 
denied, and contends: that only Chree Class I r a i l r o a d s serve 
the majority of Texas, which has more shippers captive t o r a i l 
than any other state affected by the merger, and also has more 
shippers served exclusively by e i t h e r UP or SP; and that the 
merger would reduce (either 3-to-2 or 2-to-l) Class I r a i l r o a d 
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competition f o r a s i g n i f i c a n t volume of t r a f f i c i n v o l v i n g o r i g i n s 
and destinations m Texas and at the Texas-Mexico gateways. 
Texas, the Attorney General claims, nas more 2 - t o - l customers 
than any other state, and the Attorney General i n s i s t s that 
applicants' d e f i n i t i o n of 2- t o - l shippers, using points rather 
than areas, i s too r e s t r i c t i v e . The Attorney General asserts, 
however, that economic studies suggest that competitive harm 
exi s t s even m 3-to-2 markets. The Attorney General argues th a t 
combining the m.onopoly customers of SP with those of UP w i l l 
eliminate the p o t e n t i a l competition that often e x i s t s between 
nearby r a i l r o a d s , and he also argues that intermodal and source 
competition are -unlikely to be e f f e c t i v e checks on a merged 
UP/SP. The Attorney General contends that the BNSF agreement 
does not address the competitive proclems that ehe merger w i l l 
creace, and he suggescs chac BNSF, as a tenant r a i l r o a d , would be 
at a competitive disadvantage and would be f u r t h e r hainpered by 
operational d i f f i c u l t i e s . 

The Railroad Commission of Texas (RCT; , which claims t h a t 
the BNSF agreement does not protect competition i n p a r a l l e l UP/SP 
Texas markets, recommends that we deny the merger and asks t h a t , 
i f the merger i s approved, we: (1) grant to Tex Mex 
Corpus Christi-Beaumont trac'-.age r i g n t s to allow i t to connect 
with KCS; (2) order (a) the d i v e s t i t u r e cf SP l i n e s i n the 
Houston to Chicago, St. Louis, and Memphis c o r r i d o r , the 
Dallas/Fort Worth t o Chicago, St. Louis, and Memphis c o r r i d o r , 
the Dallas/Fort Worth t o Houston and South Texas c o r r i d o r , and 
the New Orleans to Houston, San Antonio, and Eagle Pass c o r r i d o r , 
and (b) the d i v e s t i t u r e of related SP terminals, yards, and other 
f a c i l i t i e s ; (3) require that UP/SP agree to the c r e a t i o n of 
neutral terminal r a i l r o a d s serving Houston, Corpus C h r i s t i , 
Beaumont/Port Arthur/Orange, Dallas/Fort Worth, El Paso, and the 
Rio Grande Valley; and (4) require that UP/SP, i f i t proposes a 
pose-merger Texas abandonment, include a l l trackage necessary t o 
ensure the acq-uiring e n t i t y access to r a i l j u n c t i o n points. RCT, 
which also i s concerned that increases i n r a i l t r a f f i c may impact 
public safety, requests that a merged UP/SP be required (5) t o 
confer with law enforcement o f f i c i a l s , t r a f f i c engineers, and 
public o f f i c i a l s -i-n c i t i e s and counties that experience a 
substantial increase i n the number of d a i l y t r a i n s , and (6) t o 
i n s t a l l flashers, b e l l s , and gates at a l l grade crossings where 
the maximum t r a i n speed i s great enough to .resent a hazard t o 
motorists, 

The Port of Corpus C h r i s t i , noting that UP and SP account 
for 80V of the Port's r a i l business and that the SP-Tex Mex 
routing (via Corpus C h r i s t i ) i s competitive w i t h the UP 
si n g l e - l i n e r o u t i n g f o r t r a f f i c moving over the Laredo gateway, 
supports the merger but requests: (1) that we impose the BNSF 
agreement as a condition; and (2) that, i f we determine t h a t Che 
BNSF agreemenc does noC adequacely resolve compecitive issues, we 
grant a t h i r d Class I c a r r i e r access to Corpus C h r i s t i . i n c l u d i n g 
access to Tex Mex and the Port. 

Texas State Representatives Robert J u n e l l , John R. Cook, and 
Robert Saunders, b e l i e v i n g that the merger w i l l reduce r a i l 
competition i n Texas and fearing that the BNSF agreement does not 
adequately address t h i s competitive harm, oppose the merger 
unless c e r t a i n conditions are imposed: (1) d i v e s t i t u r e , t o an 
unnamed r a i l c a r r i e r ( s ) u n a f f i l i a t e d wich applicancs, of numerous 
SP l i n e s , i n c l u d i n g SP's Houscon-Memphis, Houston-New Orleans, 
.Houston-Eagle Pass, and Fort Worth-Galveston l i n e s ; (2) trackage 
l i g h t s , marketing r i g h t s , and d i v e s t i t u r e of c e r t a i n UP/SP 
Corpus Christi-Beaumont lines on behalf of Tex Mex; (3) trackage 
r i g h t s on c e r t a i n UP l i n e s on behalf of South Orient Railroad 
Company; and (4) the conditions requested by RCT. 
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Texas State Representative John R. Cook, claiming that UP 
has ignored a recently enacted Texas statute l i m i t i n g c e r t a i n 
l i a b i l i t i e s that might arise i n connection with excursion t r a m 
operations, requests that we: (1) a f f i r m that Texas has 
j u n s d i c t i o n t o lim.it the l i a b i l i t y of railroads operating i n 
Texas; and (2) require UP, SP, and BNSF to remove, from any 
trackage r i g h t s agreement with an excursion t r a i n operator 
c e r t i f j e d under Texas law, any provision requiring the 
maintenance of l i a b i l i t y insurance i n excess of the amount 
spec i f i e d by Texas law. 

C a l i f o r n i a . The Pitblic U t i l i t i e s Commission of the State of 
C a l i f o m i a (CPUC) supports the merger but asks that we require: 
(la) that the term of the BNSF agreement be perpetual; (lb) t h a t , 
upon a f i n d i n g that BNSF has provided inadequate competition i n 
any c o r r i d o r or at any C a l i t o r n i a s t a t i o n , the Board w i l l be 
empowered to order appropriate corrective action; (2) that BNSF 
receive access to a l l future industries located on the l i n e s 
which the BNSF agreemant permits i t to serve; (3) that there be 
ei t h e r a f i n d i n g that BNSF i s committed to providing adequate 
competition i n the Central Corridor, or an order requiring UP/SP 
to divest a Central Corridor route, f a c i l i t i e s , trackage, and 
t r a f f i c base t o a c a r r i e r other than BNSF (although CPUC, i n i t s 
b r i e f , appears to have withdrawn i t s d i v e s t i t u r e a l t e r n a t i v e ) ; 
(4) thar BNSF be granted a perpetual option to acquire UP's 
Keddie-Stockton Lme, exercisable upon a f i n d i n g tnat UP has 
f a i l e d to provide on that l i n e eiCher (a) nondiscriminaeory 
dispacching or (b) adequace roadway maincenance or capieal 
improvemencs; (5) ChaC UP/SP (or, ac UP/SP's opcion, anocher 
operaccr) be required Co operace Che encire Modoc Line (Klamath 
F a l l s , OR, Co Flanigan, NV) fo r aC lease 5 years, wiehouc any 
C r a f f i c surcharges, wiCh any f i n a n c i a l losses paid f o r by UP/SP, 
and wiCh f u l l and unresCricCed incerchange righcs with BNSF at 
Kl^mach F a l l s , ae Flanigan, and ae such ocher locacions as ehe 
c a r r i e r may elecc (CPUC, chough ie concedes chat l o c a l t r a f f i c on 
the Wendel-Alturas p o r t i o n of ehe Modoc Line i s presencly 
n e g l i g i b l e , claims Chac Che l i n e serves as an important resource 
f o r a t t r a c t i n g new industry, and therefore opposes the Wendel-
Alturas abandonmenc); and (6) Chac che Norch Coase Railroad 
AuChoriCy (NCRA), which now operaCes ehe 160-mile Norch Coasc 
Railroad becween ehe Eureka-Ai-cata-Korbel area and W i l l i t s and 
which has recently negociaced Che purchase of an addicicnal 
140-mile l i n e beCween W i l l i e s and Lombard, be granced compecicive 
access Co BNSF via bridge Crackage righCH over~UP/SP li n e s 
becween Lombard and eieher Suisun-Fairfield or Richmond, under 
terms i d e n t i c a l to those i n Che BNSF agreemenc. CPUC furCher 
requests: (7) thac we require UP/SP Co assume SP's obligacions 
respeccing (a) r a i l passenger service i n the Capitol Corridor 
between San Jose and Sacramento, and (b) the constmction and 
operation of ehe Alameda Corridor becween ehe Pores of 
Los Angeles and Long Beach; (8) chac we scress the importance of 
developing che Calexico-Mexicali gaceway Co iCs fullesC 
pocencial, and urge UP/SP eieher Co develop Chis gateway or t o 
divesC ie Co anocher c a r r i e r ; and (9) Chac we require UP/SP 
(a) Co o f f e r f a i r secclemenc amouncs Co employees who choose noc 
Co relocaee, and (b) Co provide job Craining and oucplacemene 
programs f o r employees whose jobs are aibolished or Cransferred. 

The C i t y of Industry, Chrough che Industry Urban-Development 
Agency (lUDA), claiming that two contiguous 'parcels owned by lUDA 
and located between UP and SP main l i n e tracks should have 2 - t o - l 
status, requests chac we condicion ehe merger by re q u i r i n g 
(1) Chac the Cwo parcels be regarded as a 2-eo-l customer, or, 
a l t e m a t i v e l y . (2) t h a t , w i t h i n 90 days a f t e r approval of the 
merger, UP/SP grant BNSF trackage righCs Co Che Cwo parcels. 
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The City of Susanville CSusanville,) and che County of Lassen 
(Lassen) oppose che merger and ehe Wendel-Alcuras abandonmenc and 
suppore ehe MRL responsive applicacion, and concend Chat ehe 
Modoc Line (of which Che Wendel~A.lCuraF; l i n e i s a porcion) , 
though underused, is an important part cf the na t i o n a l r a i l 
system. Susanville and Lassen indicate that, a f t e r the Base 
Realignment and Closure Commission realigned ( i n 1995) the Sierra 
Army Depot, which i s located in Herlong ( i n Lassen County), by 
removing one of i t s missions, a "'oca] reuse committee was 
established to investigate p o t e n t i a l reuses for the depot. 
Susanville and Lassen fear that the work of the reuse committee 
could be hindered by the proposed abandonment. 

The County of Modoc (Modoc) and the C i t y o f A l t u r a s 
(Alturas) also oppose the merger and the Wendel-Alturas 
abandonment. They state that Modoc and Alturas are c u r r e n t l y 
under consideration as a location f o r several plants, but that 
the plants w i l l be located elsewhere i f r a i l service i s 
discontinued. Further, Modoc and Alturas state that, i n 1917, 
Alturas " ^ l i f t e d " several blocks of land i n the center of the c i t y 
to the N.C.O. railro a d , subsequently SP. Noting that the s i t e 
was used as a maintenance/repair f a c i l i t y and IF. now on 
California's hazardous s i t e s l i s t , Modoc and Alturas request 
t h a t , i f the Modoc Line i s abandoned, the land be remediated for 
hazardous waste and returned to the c i t y f o r redevelopment. 

The County of Placer (Placer), which i s concerned t h a t 
increased t r a i n t r a f f i c on the Roseville-Sparks and Roseville-
Marysville routes w i l l generate various adverse impacts 
(including at-grade crossing delays, a i r p o l l u t i o n , increased 
transport of hazardous materials, and an increase i n the number 
of "transient" criminals), asks that we consider these impacts 
and require mi t i g a t i n g conditions on any approval of the merger. 

The East Bay Regional Park n i a t r i c t (East Bay D i s t r i c t ) , 
w.hich mainCains parks and c r a i l s wiehin Alameda and Concra Cosca 
Councies, fears chac increased Crain C r a f f i c on adjacent UP/SP 
lin e s w i l l generate -/arious adverse impacts (including increased 
obstructions at crossings, increased noise, and increased a i r 
p o l l u t i o n ) , and asks that we impose condicions r e q u i r i n g : a 
grade separacion ac Ferry SCreeC (Marcinez), and Che 
implemencacion of dispacching procedures Co reduce obstiructions 
ac Che Ferry Sereec crossing, overhead crossings ae Wilson PoinC 
(Pinole), GaCely (Pinole), Lone Tree PoinC (Rodeo), and 
CiCy CemeCery/NeJedly SCaging Area (Marcinez), and at-grade 
crossings aC Eckley, Whice's Resore, and Pore Cosca; an ac-grade 
C r a i l crossing for Neroly Road (Oakley); appropriace condicions 
such as cros£)ings (eicher grade separaCed or ac-grade) and/or 
la c e r a l encrcachmenes, i f any of ehe DisCricC's paved C r a i l s are 
affecced by Che merger; and noise abaCemenC condicions, 
parCic-ularly i n Che Pinole area. 

The City of Sacramento fSacranie.ito^ has indicated concern 
respecting UP's 19th Street Line, which bisects Sacramento and 
which w i l l be opened up to BNSF under the BNSF agreement. 
Sacramento, which alleges chac UP's heavy use of Che l i n e has 
impacced d a i l y C r a f f i c movements and has forced Che c i t y t o 
maintain emergency services on both sides of the l i n e , and which 
therefore wishes Co tr a n s f e r UP (and BNSF) f r e i g h t t r a i n s t o 
a l t e r n a t i v e trackage, has an a l t e m a t i v e i n mind: SP's Elvas 
Line, which, Sacramento indicates, mns p a r a l l e l t o the 19th 
Street Line but i s more removed from the c e n t r a l part of the 
c i t y . Sacramento therefore resquescs chac we impose a condicion 
chac w i l l assure Chat Sacramento w i l l be able t o conduct 
negotiations with UP/S? and BNSF regarding the abatement of 
t r a f f i c on the 19ch Street Line. 
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Oregon. The Oregon Department of Transportation (Or/DOT) 
supports the merger but asks that we monitor Central Corridor 
competition, and suggests that, at the end of t h i s proceeding, we 
commence an mvestigat.-on respecting open access (Or/DOT has i n 
mind Chac a l l Oregon shippers should have access Co boch BNSF and 
UP/SP). Or/DOT apparenely conCinues to oppose the Wendel-Alturas 
abandonment, which, Or/DOT fears, may harm Southem Oregon 
shippers by reducing t h e i r a b i l i t y to compete e f f e c t i v e l y i n 
eastern markets (Or/DOT fears ChaC ehe alcernacive rouce, via 
Roseville, CA, may noc bt a compecicive alcernacive f o r many 
Souchern Oregon shippers). Or/DOT adds Chac ehe Wendel-Aleuras 
Line should be recained ac lease u n c i l UP/SP has had a chance Co 
implemenc infrascruccure and operaeing improvemencs needed eo 
serve a l l cuscomers i n a compecicive manner. 

Montana. Governor Racicot, noting that BNSF monopolizes the 
transportation of bulx commodities from Montana farms t o market, 
fears that the BNSF PRA, which w i l l be l i m i t e d to t r a f f i c moving 
from/to points west of the Billings-Ha%rre l i n e , w i l l have an 
anticor.ipetitive impact on farmers located east of the B i l l i n g s -
Havre l i n e (who account f o r 45V of a l l Montana g r a i n ) . Governor 
Racicot therefore requests: (1) the modification of the BNSF PRA 
to allow UP to handle (a! a l l commodities o r i g i n a t i n g i n Montana, 
and not Just a limit e d number of commodities, and (b) t r a f f i c 
moving from/to a l l points i n Montana, and not Just points i n the 
western half of the state; (2) the e>pansion of the BNSF PRA, as 
thus modified, to allow UP to handle a l l Montana t r a f f i c v i a the 
Silv e r Bow gateway (which provides a much shorter route to the 
Southwest and che Central West). and not jus t v i a the Portland 
gateway; and (3) either (a) a guarantee by UP of the continued 
i n t e g r i t y and operation of the Butte-Pocatello Line, w i t h 20-year 
Board oversight to ensure that the guarantee i s honored and that 
UP's com.petitive position i s adequately maintained, or (b) the 
sale of the Silver Bow-Pocatello l i n e to MRL, together with a PRA 
(simil a r t c the BNSF PRA) f o r a l l t r a f f i c moving over S i l v e r Bow 
from a l l Montana origins, w i t h the same guarantee of continued 
service. 

Idaho. The Idaho Barley Commission and the Idaho Wheat 
Commission (IBC/IWC). noting that UP handles the major p o r t i o n of 
outbound Idaho r a i l f r e i g h t , fears that the merger w i l l worsen 
the captive shipper status of Idaho farmers by increasing the 
monopolistic control UP already has i n Southem Idaho. IBC/IWC 
asserts that, under the BNSF PRA, grain producers i n other states 
w i l l receive access to competitive r a i l service, but most Idaho 
grain producers w i l l not (the BNSF PRA w i l l benefit only those 
Idaho grain producers with access to BNSF points i n Northem 
Idaho). IBC/IWC asserts that the BNSF PRA w i l l create a more 
competitive rate structure f o r Canadian grain moving t o Portland 
than i s available for Souchern Idaho grain moving Co PorCland, 
and may resulc i n increased norch-souch Craffic to the detriment 
of Idaho's easc-wese C r a f f i c . IBC/IWC adds Chat, because Idaho 
grain shippers have no alc e m a t i v e r a i l options, UP/SP may switch 
hopper cars to accommodate north-south grain no'ements at the 
expense of Idaho's Cradicional easc-wese g r a i i movements. 
IBC/IWC therefore urges: (1) that we grant the MRL responsive 
application, including the sale of the Pocatello-Silver Bow l i n e , 
and impose a PRA (similar to the BNSF PRA) for a l l t r a f f i c moving 
from a l l Idaho origins t o Portland and points south of Portland; 
(2) that we grant BNSF trackage righcs Co haul, under a 
compecicive PRA, a l l c r a f f i c originaced i n Idaho; and (3) t h a t , 
to monitor long-cerm a n e i c c i j e t i t i - ' e e f f e c t s on captive shippers, 
p a r t i c u l a r l y regarding car supply and rates, we r e t a i n oversight 
of the merger, and require UP/SP to report grain movements 
from/to Canada and Mexico, f o r 20 ye,.rs. 
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Colorado. Govemor Romer supporCs Che merger, and indicaces 
Chac UP has made commicmencs respeccing: employee impact; the 
timing f o r actual discontinuance of service on Colorado lines 
targeted f o r abandonment; the timing f o r removal of abandoned 
track; the sale, to Colorado or i t s designee, of part or a l l of 
the abandoned track for i t s net l i q u i d a t i o n value within the 
f i r s t 12 months a f t e r the merger; the possible conversion o i 
abandoned cor r i d o r s to t r a i l s ; and the i d e n t i f i c a t i o n of 
environmental issues m the corridors targeced for abandonmenc. 

The City of Pueblo (Pueblo; opposes ehe three proposed 
Colorado abandonm.ents (Sage-Malta-Leadville, Malta-Cafton City, 
and Towner-NA Junction) which, i t fears, would deprive Pueblo of 
access to transcontinental r a i l service, would increase tmcx 
t r a f f i c on roads serving Pueblo and neighboring communities, 
would r e s u l t i n the elimination or t r a n s f e r of 139 f u l l - t i m e jobs 
i n the Pueblo area, and could place Pueblo at a disadvantage m 
competing f o r future i n d u s t r i a l development projects because of 
the loss of access to direce ease-west service via SP's l i n e . 
Pueblo asks thac we condicion any approval of Che merger by 
requiring UP/SP Co s e l l SP's east-west route to MRL for continued 
f r e i g h t operations. 

The Associated Governments of Northwest Colorado (AGNC), 
composed of Moffat, Routt, Rio Blanco, Garfield, and Mesa 
Counties, fears that the merger, tay allowing UP/SP to favor PRB 
coal vis-a-vis Northwest Colorado coal, w i l l jeopardize the 
economic underpinnings of NorChwesc Colorado. AGNC cherefore 
opposes ehe merger unless UP/SP makes a commicmenc Co maincain 
compecicive coal hauling races for Colorado coal. 

Nevada. The Public Service Commission of the Stace of 
Nevada (PSCN), concerned Chac Nevada u t i l i t i e s w i l l noc benefit 
from, and indeed may be negatively impacted by, the merger and 
che relat e d BNSF and URC agreements, contends that the merger 
should be conditioned (1) with "open access" provisions that 
would require UP/SP to grant to t h i r d - p a r t y railroads such as URC 
trackage r i g h t s t o provide s i n g l e - l i n e service to exiscing and 
new u c i l i c y scations. PSCN, noting t h a t the BNSF agreement w i l l 
allow BNSF to inCerchange wich ehe Nevada Norchem Railway near 
Shafcer, insiscs (2) Chac UP/SP should noc be allowed Co charge 
trackage righcs compensacion fees chat would i n h i b i c compecicion 
for che incerchange C r a f f i c . PSCN maincains chat Nevada shippers 
on lines served by both UP/SP and BNSF should be able to access 
either r a i l r o a d , and PSCN therefore suggests (3) that, a f t e r 
operating experience has been gained wich the BNSF agreemenc, buc 
in no more Chan 3 years, we examine Che competitive access issue 
to ascertain the le v e l of shipper interesc and evaluace ehe 
prospecc of expanding compecicive opportunities through trackage 
r i g h t s agreements. PSCN also suggests (4) that UP/SP should be 
required (a) t o establish systems to provide timely responses eo 
in q u i r i e s from shippers, local govemmenes, and ehe general 
public, and (b) to provide, Co local govemmenCs and locai 
emergency response agencies, xnformacion and response plans 
percaining Co hazardous macerials incidents. PSCN also requests 
(5) that we impose conditions to m i t i g a t e the impact of increased 
r a i l C r a f f i c chrough Reno, Lovelock, Winnemucca, Carlin, Elko, 
and Wells. 

The C i t y of Reno (Reno), which fears that the merger w i l l 
r e s u l t i n a sub s t a n t i a l increase i n t r a f f i c on the SP l i n e 
through Reno and w i l l therefore have su b s t a n t i a l adverse impacts 
on Reno (i n c l u d i n g highway delays, noise p o l l u t i o n , e f f e c t s on 
a i r and water q u a l i t y , and increased p o t e n t i a l f o r pedestrian 
accidents), contends that, without s p e c i f i c conditions t o 
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mitigate adverse environmental impacts, the merger should be 
denied. 

The Town of Femley (Femley) , which notes thac Che SP l i n e 
runs Che lengch of che cown and chac Chere are only Cwo crossings 
i n ehe cown, indicaces Chac ic would l i k e Co be included i n 
consulcations and negotiations involving the UP/SP merger. 

The C i t y of Winnemucca (Winnemucca; and che County of 
Humbcldc (Humboldc;, which fear chac che ancicipaeed increase i n 
t r a i n movemencs on ehe SP l i n e clirough Winnemucca w i l l resulc i n 
increased delays ac crossing gaces, increased pocencial for 
pedescrian i n j u r y , increased a i r p o l l u c i o n , and increased noise 
pollucion, have suggesced cwo micigacion alcernacives: 
(1) consCmcCion of a grade separacion ae Bridge SCreeC, Che 
sereec chat incerseces wich SP i n downcown Winnemucca; or 
(2) rercucing of c r a f f i c from che SP l i n e (which biseccs che 
ceneral core of Winnemucca) co che UP l i n e (which skires che 
norehern edge of che c i c y ) , which would require a new UP-SP 
connection near Rose Creek. 

Kansas. The Kansas Department of Transportation (Ka/DOT) 
supports the merger, provided that c e r t a i n problems can be 
resolved. (1) To ensure that r a i l ser'/ice w i l l remain available 
on the Pueblo-Herington l i n e , Ka/DOT would support a lease or 
sale of t h i s l i n e to another Class I r a i l r o a d . I n the event the 
l i n e IS sold or leased to a sh o r t l i n e , Ka/DOT asks that we ensure 
that the new operator has a good operating hiscory and chac ic 
has compecicive access Co Class I connections and markets i n 
Salina, Hutchinson, and Wichita. (2) Because Wichita w i l l s u f f e r 
a 3-to-2 reduction i n r a i l competition, Ka/DOT requests that a 
t h i r d Class I r a i l r o a d be brought i n t o the Wichita market. 
(3) Ka/DOT, which fears that increased UP/SP t r a f f i c density w i l l 
worsen h i s t o r i c problems with r a i l crossings i n Wichita, requests 
that we attempt to c r a f t a solution t o t h i s problem. 

Sedgwick County (Sedgwick) and the C i t y of Wichita (Wichita) 
fear that UP/SP w i l l reroute t r a i n s via che norCh-souCh l i n e 
Chrough Sedgwick/WichiCa, Chus increasing ehe occasions on which 
highway c r a f f i c i s blocked ae 26 grade crossings on busy a r t e r i a l 
streecs m Sedgwick CounCy, and parCicularly i n Furley, Kechi, 
Wichica, and Haysville. Sedgwick/Wichita, which claims chac che 
cose of conscmccing over/under-passes i s pr o h i b i c i v e and which 
asks chac we impose a condicion barring any increase i n Che 
number of Crains operaeing d a i l y chrough Sedgwick/WichiCa, 
suggescs Cwo alcernacive roucings chac UP/SP could u e i l i z e . One 
alcernacive would require UP/SP Co secure Crackage righcs over 
BNSF's Topeka-Wellmgcon (via Emporia, E l l i n o r , El Dorado, and 
Mulvane) l i n e , which conneccs wich UP ac Topeka and Wellingcon 
buc which bypasses Furley, Kechi, Wichita, and Haysville. A 
second a l t e r n a t i v e would require UP/SP t o continue to route UP's 
tr a i n s via Kansas City, chereby avoiding Sedgwick/WichiCa 
alcogecher. 

The C i t y of Abilene (Abilene,) i s concerned t h a t i t w i l l be 
negatively impacted by an ancicipated post-merger increase i n UP 
crain C r a f f i c passing Chrough Abilene. 

Minnesota. The Minnesota Department o f Transportation 
(Mn/DOT) supports the merger provided th-i'- UP provides 
assurances: (1) chac ehe car supply to shippers on UP lines and 
shorelines i n Minnesoca w i l l be improved and given special 
consideration during each harvest sea.'ion,' (2) that switching at 
Winona, MN, w i l l be improved, preferably by gi v i n g DMfcE switching 
n g h t s or the r i g h t Co buy Che Crackage t o serve the Winona gr a i n 
elevators; (3) that c e r t a i n geographic r e s t r i c t i o n s on t r a f f i c i n 
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the Roseporc Terminal w i l l be l i f t e d ; (4) chae, co a l l e v i a t e 
competitive problems i n Minnesota, the Southwest, and the West, 
and on routes t o Mexico, additional agreements, including 
agreements respecting j o i n t track ownership with other c a r r i e r s , 
w i l l be negotiated; and (5) that UP w i l l honor i t s commiements 
regarding l i n e sales, abandonments, and employment i n Minnesota. 

Arkansas. Attorney General Bryant i s concerned that 
Arkansas w i l l experience competitive problems due to a 2- t o - l 
reduction i n the number of Class I railroads serrving the vast 
majority of the state, and also w i l l lose jobs on account of the 
shutdown of redundant l i n e s , reductions in service on other 
l i n e s , and the closing of machine shops, yards, and car and 
locomotive f a c i l i t i e s . The Attorney Genera.'., arguing that the 
BNSF agreement does not solve the competitive problems that the 
mergei"would create, contends that UP/SP should be required 
e i t h e r to divest cereain l i n e s , p a r t i c u l a r l y the l i n e between 
Chicago and Texas, or t o reach another arrangement whereby a 
competing Class I r a i l r o a d w i l l have access to those l i n e s . 

Washingcon. The Washington Department of Transportation 
(Wa/DOT) i s sk e p t i c a l that BNSF w i l l be a viable competitor i n 
the Central Corridor, and contends that a c q u i s i t i o n of a Central 
Corridor l i n e by a regional or a shortline may produce more 
e f f e c t i v e competition, prevent abandonments, and o f f e r Washington 
shippers an a l t e r n a t i v e route Wa/DOT therefore suggests thac we 
consider a condicional granc of che BNSF agreemenCs General 
Corridor Crackage righcs, and Chac we recain j u r i s d i c e i o n Co 
order divescicure, joinc ownership, or Chird c a r r i e r Crackage 
righcs i f BNSF f a i l s Co provide adequate competition. 

Iowa. The Iowa Departmenc of TreinsportaCion (la/DOT) fears 
Chac chere w i l l be a reducCion i n compecicion i n ehe c o r r i d o r 
connecting Iowa t o Gulf Coast ports and Mexican gateways, and 
claims that, even wich Che BNSF and IC agreemenCs, UP/SP w i l l 
s c i l l dominacs che co r r i d o r for many types of f r e i g h t movements 
important to Iowa. la/DOT therefore supports the merger provided 
that conditions are imposed requiring the grant of f u r t h e r 
trackage ights or l i n e sales to a t h i r d Class I c a r r i e r t o 
reduce p o t e n t i a l UP/SP market dominance i n that c o r r i d o r . 

Utah. Govemor Leavitt supports the merger but seeks 
certain conditions: (1) to create a competitive environment, a 
reduction in the BNSF trackage rights fee from 3.0 mills to 
2.5 mills; (2) to emulate (or provide a surrogate for) a 
competitive environment, a requirement that there be an annual 
auait, paid for by UP/SP, of r a i l rates in similar r a i l markets 
that enjoy the benefits of intramodal competition ( i t being 
understood that, i f the audit reveals that rates charged shippers 
in similar markets are higher than UP/SP rates charged Utah 
shippers, UP/SP would be required to provide refunds to affected 
Utah shippers); and (3) to preserve our jurisdiction in this 
matter, the establishment of oversight for at least 15 years. 

LABOR PARTIES. Stataments respecting the proposed merger 
have been f i l e d by various labor p a r t i e s . 

Allied R a i l Dnions. The American Train Dispatchers 
Deparcment ( A T D D ) t h e Brotherhood of Maintenance of Way 
Employees (BMWE), and ehe Broeherhood of Railroad Signalmen 
(BRS), pareicipating collectively as the Allied R a i l Unions 
(ARU), concend that the merger should be rejected for a variety 

•» ATDD i s a Department of tbe Brotherhood of Locomotive 
Engineers (BLE). 
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of reasons: because thousands of jobs w i l l be l o s t ; because 
applicancs incend t o abrogate or modify e x i s t i n g c o l l e c t i v e 
bargaining agreements (CBAs), and thereby to e f f e c t massive 
changes m the r u l e s and working conditions of UP/SP employees, 
by bypassing the procedures required by the Railway Labor Act 
(RLA); because the merger w i l l reduce competition, and allow 
UP/SP and BNSF t o engage i n c o l l u s i v e behavior, throughout the 
West; and because, given the impact cn workers and on 
competition, SP's f i n a n c i a l problems do not j u s t i f y approval. 
ARU asks that we condicion any approval of che merger by imposing 
boch ehe condicions sec forch i n New York Dock. 360 I.C.C. at 
84-90, and the addicional condicions described below. 

Condicions Reguesced; Scope of 49 U.S.C. 11341 (a> . ARU 
asks us t o hold thac che scope of che immunicy applicable Co ehe 
merger i s l i m i c e d Co accions Caken Co accually consummace Che 
f i n a n c i a l aspeccs of ehe merger (che acquisicion of concrol of 
SP, the common c o n t r o l of UP and SP, and Lhe merger of UP and 
SP) , and tha t . \ x t i c l e I , Section 2 of the New York Dock 
conditions w i l l prevent UP/SP from using 49 U.SC. 11341(a) to 
abrogate, modify, or " r a t i o n a l i z e " existing CBAs. A l t e r n a t i v e l y , 
ARU asks us t o hold that the scope of the immunity applicable to 
the merger i s l i m i t e d t o actions s p e c i f i c a l l y set f o r t h m the 
applic a t i o n and the propoued operating plan. In e i t h e r instance, 
ARU also asks us t o state s p e c i f i c a l l y Chac approval of Che 
merger does not amo-unt to approval of applicants' plans t c 
abrogate, modify, or " r a t i o n a l i z e " existing CBAs. 

Conditions Requested; Cherry-Pieking. AHJ suggests t h a t , 
i f we believe t h a t " r a t i o n a l i z a t i o n " of CBAs i s inhe r e n t l y a parC 
of our approval of the merger, we should order that any such 
" r a t i o n a l i z a t i o n " should be accomplished by allowing UP/SP's 
unions "cherry-pick" from exiscing UP or SP agreements ( i . e . , 
by allowing the unions t o select from among the provisions i n the 
CBAs now i n e f f e c t on the r a i l r o a d s involved i n che merger) . 

Condicions Requested; Reimbursements To SP Employees. AJIU, 
noti.ig t h a t between 1991 and 1995 various SP unions made wage 
concessions i n connection with SP's f i n a n c i a l d i f f i c u l t i e s , and 
furthe r n oting t h a t SP wages d i d not retum Co Che nacional 
levels u n c i l afcer 1995, mciincains ChaC, i f shareholders are Co 
be rewarded f o r t h e i r investments m SP, i t i s only f a i r t h a t 
union members should s i m i l a r l y benefit fron. the merger at least 
to the extent of repayment of t h e i r investments ( t h e i r forgone 
lump sum payments and t h e i r deferred wage increases). 

Conditions Requested; Pre-Impiementatio.i Agreeii;«'nt. ARU, 
viewing the BNSF agreement as a part of the merger, contends that 
we should require BNSF to be made a co-applicant i n the Finance 
Docket No. 32760 lead proceeding, or, m the a l t e r n a t i v e , that we 
should impose the New York Dock conditions on the trackage r i g h t s 
provided f o r i n the BNSF agreement. ARU i n s i s t s t h a t only 
imposition of the New Yprk pock ccudicions on che trackage r i g h t s 
provided f o r i n the BNSF agreement w i l l provide f u l l p r o t e c t i o n 
fo r employees, by allowing f o r a comprehensive implementing 
arrauigement p r i o r to implementation of the trackage r i g h t s . ' ^ 

that. 
CondiCiops Requested.- H i r i n g Preference. ARU suggests 
i f we do not impose the New Yorjc Dock conditions on the 

" In Decision No. 30 (served Apr. 18, 1996) , we denied 
ARU's ARU-8 motion seeking the designation of BNSF as a 
co-applicant, but without prejudice to ARU's r i g h t t o continu- to 
argue that the New York Dock conditions should be imposed on the 
trackage r i g h t s provided f o r i n the BNSF agreement. 
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trackage righcs provided f o r i n the BNSF agreement, we should at 
least modify the h i r i n g preference provision i n the SNSF 
agree.nent (which provides f o r a form of h i r i n g preference f o r 
work on, or r e l a t e d t o , the trackage r i g h t s lines and the 
acquired l i n e s ) . The modifications ARU has in mind would be 
pattemed upon the New York Dock conditions, and would make the 
preference mandatory and subject to n*»g'-«': i ? t ions w i t h the unions. 

Conditions Requested; Contracting Out. ARU also asKc thac 
we require UP.-SP and BNSF eo u t i l i z e bargaining u n i t maintenai.re 
of 'way employees and signalmen f o r a l l merger-related track, 
righc-of-way, and signal consCmcCion and rehabilicacion work. 
This IS work, ARU claims, chac employees represenCed by BMWE and 
BRS h i s t o r i c a l l y have done and that they £-e f u l l y capable of 
doing; but ARU fears thaC, alchough such work i s required eo be 
done by such employees under cheir scope rules and past praccice, 
applicancs may nevercheless atcempc Co concracc ouC such work. 

Condicions Requested; Armual Reports. ARU, noting thac 
applicants claim that the merger wj,ll generate public b e n e f i t s , 
asks that 'we require UF/SP to submit annual reports demonstrating 
how the forecast benefits m the area of cost-savings (including 
labor costs! are u t i l i z e d , and liow much i s either (a) passed on 
to shippers through rate reductions or deferred rate increases, 
(b) reinvested, (c) d i s t r i b u t e d t o shareholders, (d) paid i n 
executive salaries ana bonuses, oi (e) shared with employees. 

I n t e m a t i o n a l Brotherhood of Teamsters. IBT requests that 
any approval of the merger be conditioned by r e q u i r i n g UP/SP to 
divest three subsidiaries, t o grant New York Dock p r o t e c t i o n to 
the employees of a f o u r t h subsidiary, and to f i l e semi-annual 
reports regarding diversion of truck cargoes. 

Overnite Transportation Company, Pa c i f i c Motor Transport 
Company, and Southem P a c i f i c Motor Trucking Company. IBT notes 
thae 49 U.S.C. 11344(c) provides, i n pare, ChaC we can approve a 
49 U.S.C. 11343 cransaccion i n which a r a i l r o a d or an a f f i l i a C e 
i s an applicane and i n which a motor c a r r i e r i s involved only i f , 
among other thi..gs, the transaction w i l l enable the r a i l c a r r i e r 
to use motor c a r r i e r t r a n s p o r t a t i o n to public, advantage _n i t s 
operacions. IBT Cherefore concends Chac we cannoC approve common 
concroi of UP/SP and Che Chree moCor c a r r i e r subsidiaries because 
applicancs, having indicaCed ChaC Chey inCend Co keep OvemiCe 
and PMT independe.iC and SPMT inactive , have made clear t h a t they 
w i l l not use these m.oCor c a r r i e r s i n furenerance of UP/SP's r a i l 
operations. IBT aads ChaC, because such common concrol cannoC be 
approved under 4̂5 U S.C. 11344, i c cerCainly cannoC be exempced 
under 49 U.S.C. 10505; 49 U.S.C. 10505(g), IBT noces, provides 
Chac the 49 U.S.C. 10505 exemption autiioricy cannot be used Co 
auchorize incermodal ownership Chat i s otherwise p r o h i b i t e d . IBT 
therefore concludes that we must eicher disapprove Che UP/SP 
merger or order Che pre-merger d i v e s t i t u r e of the three motor 
c a r r i e r s (although IBT allows t h a t , inasmuch as SPMT i s c u r r e n t l y 
i n a c t i v e , we could condition UP/SPMT common control by r e q u i r i n g 
Chac any fucure SPMT operacions be a u x i l i a r y Co UP/SP r a i l 
operations). 

Union P a c i f i c Motor Freight Corporation. IBT, no t i n g t h a t 
applicants have not sought authorization f o r common c o n t r o l of SP 
and Union P a c i f i c Motor Freighc CorporaCion (UPMF. an MPRR 
subsidiary), concludes chat applicancs must believe t h a t UPMF i s 
a r a i l r o a d company rather than a motor c a r r i e r company, which 
would mean (IBT indicates) t h a t UPMF employees would be e n t i t l e d 
to mandatory labor p r o t e c t i o n under 49 U.S.C. 11347. UPMF 
employees, iBT adds, shouxd be e n t i t l e d to mandatory labor 
p r o t e c t i o n because Chey are engaged almose exclusively i n 
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supporting r a i l operations w i t h i n r a i l yards, and they are 
Cherefore " r a i l employees" f o r ehe purposes cf 49 U.S.C. 11347. 
The casks perfoirmeci by chese employees, IBT maincams, f a l l ineo 
three basic categories: (1) ramp drivers ("hostlers') and 
groundmen who move t r a i l e r s and containers w i t h i n r a i l yards and 
assist with such movements; (2) crane operators who load and 
unload containers from t r a i n s ; and (3) mechanics who repair 
t r a i l e r s and other UP equipment. IBT i n s i s t s t h a t , because the 
jobs currently performed by UPMF employees are unique t o the 
ra i l r o a d industi-y, these employees (unlike over-the-road tmck 
drivers) possess s k i l l s that are noc generally marktcable ouCside 
Che r a i l r o a d induscry and would cherefore have d i f f i c u l t y f i n d i n g 
comparable employment elsewhere. Recognizing thac we may 
determine that UPMF employees are not e n t i t l e d t o mandatory 
New York Dock labor p r o t e c t i o n under 49 U.S.C. 11347, IBT asks i n 
the a l t e m a t i v e that we impose New York Dock protection i n favor 
of UPMF employees as an exercise of cur discretionary pcwer under 
49 U.S.C. 11344 (c) . 

Diversion Reports. Applicants, IBT notes, claim that UP/SP 
w i l l divert s i g n i f i c a n t volumes of cargo from over-the-road truck 
carriage to r a i l . These diversions, IBT i n s i s t s , may harm the 
public interest because they may be obtained i n part by non
compensatory p r i c i n g , and because, even i f not so obtained, they 
w i l l r esult m s i g n i f i c a n t job losses in the motor c a r r i e r 
industry. To provide a mechanism f o r monitoring competitive 
impacts on the r a i l and motor c a r r i e r industries and on services 
to shippers, IBT requests that we condition any merger approval 
by requiring UP/SP to f i l e semi-annual public reports i n d i c a t i n g 
the volume of t r a f f i c d i v e r t e d from truck carriage and the rate 
of r e t u m ( r a t i o of revenue to f i x e d costs) f o r such cargo. 

Transportation*Communications I n t e r n a t i o n a l Union. TCU 
fears that the merger w i l l have broad anticompetitive e f f e c t s ; 
a merged UP/SP, TCU claims, w i l l monopolize r a i l t r a f f i c i n much 
cf the West, w i l l c o n t r o l v i r t u a l l y a l l C r a f f i c Co and from 
Mexico, and w i l l dominaCe che Cransporcacion of parcicular 
produces, including coal, plascics, and pecrochemicals. The claim 
Chac SP w i l l f a i l wiehouc che merger, TCU insiscs, i s noc v a l i d ; 
SP, i n TCU's view, simply does noc face Che discincc l i k e l i h o o d 
of insolvency. Wich respecC to labor impacts, TCU contends that 
the merger should be denied on account of the disproportionate 
impact I t w i l l have on employees who either work i n c e r t a i n 
c r a f t s .especially the c l e r i c a l c r a f t ) or reside i n c e r t a i n 
states (in p a r t i c u l a r , C a l i f o r n i a ) . And experience teaches, TCU 
adds, that the actual number of jobs lost w i l l f a r exceed the 
estimates provided by applicants. TCU i n s i s t s t h a t , i f the 
merger i s approved, i t should be made subject to the standard 
New York Dock conditions. 

Transportation Trades Department. The Transportation Trades 
Department (TTD) opposes the merger, which i t asserts: threatens 
competition, represents an unnecessary consolidation of market 
power, and w i l l r e s u l t i n s i g n i f i c a n t job losses and d i s l o c a t i o n 
w i t h i n and outside the r a i l and motor c a r r i e r i n d u s t r i e s . The 
merger, TTD adds, w i l l not only combine the r a i l components of UP 
and SP, i t also w i l l combine t h e i r motor subsidiaries, which w i l l 
lead to the ov e r a l l consolidation of the motor c a r r i e r industry 
i n the West as well as possible collusive behavior by and between 
UP/SP r a i l ?nd trucking i n t e r e s t s . TTD, which supports the 
conditions requested by ARU, IBT, and TCU, i n s i s t s that we should 
condition any approval of the merger with adequate leibor 
protections. In many instances, TTD adds. New York Dock benefits 
are not s u f f i c i e n t (TTD n.entions i n p a r t i c u l a r the case where an 
employee chooses not t o accept a transfer assignment), and TTD 
therefore contends that we should award UP/SP's r a i i and motor 
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employees p r o t e c t i v e conditions ehac go beyond New York Dock. 
And, TTD adds, we should not allow applicants to abrogate or 
modify CBAs through ehe misapplicaeion of 49 U.S.C. 11341(a). 
That, TTD maincains, would amounc eo a seizure of privaCe 
concracc righcs under ehe precense chac CBAs are an im.pediment to 
the successful consummation of an approved r a i l r o a d transaction. 

Union Locals. John D. F i t z g e r a l d , a United Transportation 
Union (TTTU) general r.iairman f o r c e r t a i n BN li n e s , opposes the 
merger movement i n the Western D i s t r i c t (the consolidation of the 
four major c a r r i e r s i n t o two, BNSF and UP/SP) , and urges us to 
consider the UP/SP merger on a consolidated basis with a reopened 
BN/SF merger proceeding. Mr. Ti t z g e r a l d also opposes the 
pr o v i s i o n m the IiWSF agreement i n the present proceeding that 
involves Che granc Co UP/SP of trackage righcs becween Saunders, 
WI, and Superior, WI (overhead righcs only, wich access Co MERC 
Dock i n Superior), and over che Pokegama conneccion ac Saunders. 
These righCs, Mr. Fiezgerald fears, w i l l enable UP/SP co diverC 
C r a f f i c from BNSF, and w i l l therefore adversely affect BN 
employees; and he therefore requests that BN employees adversely 
a f f e c t e d by the Sub-No. 1 trackage r i g h t s receive f u l l 
New York Dock proceccion, including an implemenCing agreemenc 
wich UP/SP and iCs employee organizations. 

Charles W. Downey, a UTU general chairman for lines of SPCSL 
and GWWR," fears Chae the agreement applicants entered i n t o 
With GWWR, by a l t e r i n g r a d i c a l l y the present work arrangements 
applicable t o SPCSL and GWWR operations, w i l l wreak havoc upon 
the r i g h t o of persons employed by SPCSL and GWWR i n che Chicago-
SC. Louis Cerricoiry of Che former Chicago, Missouri t Wescem 
Railway Company (CMW)." Mr, Downey, fearing ChaC cereain work 
now performed by SPCSL employees w i l l be Cransferred Co GWWR, 
insis c s chat faimess to employees of both ca r r i e r s requires that 
an implementing agreement be a r r i v e d at f o r the GWWR agreement 
p r i o r t o consummation of the UP/SP merger, and that the GWWR 
agreement be subject to the f u l l reach of the New York Dock 
c o n d i t i o n s . " 

" Mr. Downey's l a t e - f i l e d statement was accompanied by his 
CWD-1 p e t i t i o n f o r leave t c intervene and to become a party of 
record. The p e t i t i o n w i l l be granted. 

" Mr. Downey contends, among other things, that the 
present work arrangements were "passed upon" by the ICC i n i t s 
decision i n Rio Grande Industries. Inc. et al.--Purchase and 
Trackage Rights--Chicago. Missouri t Western Railwav Company Line 
Between St. Louis. MO and Chicago. IL. Finance Docket No. 31522 
(ICC served Oct. 31, 1989) ( s l i p op. aC 2-3). "Passed upon" i s 
noc an accurace characcerizacion; ehe ICC simply noced ChaC 
c e r t a i n arrangements were consistenc w i t h Che condicions i c had 
imposed i n approving che a c q u i s i t i o n , by SPCSL, of CMW's Chicago-
SC. Louis l i n e . 

•* I n t h e i r UP/SP-250 response to Mr. Downeys comments, 
applicants contend: that nothing i n ehe GWWR agreemenc aleers 
the a l l o c a t i o n of switching r e s p o n s i b i l i t y between GWWR and SPCSL 
in the Granite City, IL, area; t h a t the GWWR agreem.ent doeit not 
t r a n s f e r t o GWWR r e s p o n s i b i l i t y f o r serving the Alton Bra.ich, but 
merely commits the pa r t i e s to evaluate such a transfer, HLV} that 
SPCSL personnel affected by any such fu t u r e transfer w i l l receive 
labor p r o t e c t i o n ; and that the GWWR agreement merely preserves 
the status quo by n u l l i f y i n g a pr o v i s i o n of the 1989 GWWR/SPCSL 
arrangement under which operating r e s p o n s i b i l i t i e a would change 
i f (3WWR were acquired by a Class I r a i l r o a d . With respect to 

(continued...) 
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Clarence R. Ponsler, a UTU general chairman f o r the Alton t 
Southem, fearing that the operations envisioned by applicancs 
would creace havoc for personnel employed by che AfcS, urges the 
denial of ehe merger and the Sub-No. 3 p e t i t i o n . 

Joseph C. Szaho, UTU's I l l i n o i s l e g i s l a t i v e d i r e c t o r , urges 
denial of che Chree proposed I l l i n o i s abandonmencs. 

Dan Potoshnik, the secretairy of BLE's Division d92 (UP lines 
i n ehe Seacele area), fears ehac, i n connection wich ehe merger, 
work ehac could be done by D i v i s i o n 892's members w i l l be 
diverced Co BNSF. 

FEDERAL PARTIES. DOJ, DOT, DOD, USDA, and DOL have 
submieced comments i n Chis proceeding. 

United States Department of Justice. DOJ concends Chae che 
merger would have 3-eo-2 or 2-eo-l impaccs i n hundreds of c r a f f i c 
corridors chroughout the West, i n v o l v i n g such commodities as wood 
products, intermodal f r e i g h t , a g r i c u l t u r a l products, i r o n and 
ste e l , and p l a s t i c s . The BNSF agreement, DOJ notes, w i l l not 
remedy che loss ot ccmpecicion i n any 3-CO-2 market, and, DOJ 
adds, for various reasons (including an excessive compensation 
rate, inadequate guarantees t o ensure service q u a l i t y , and other 
factors that reduce BNSF's incentivf> t o compete using the 
trackage r i g h t s provided for i n the BNSF agreement), BNSF i s 
un l i k e l y t o be an e f f e c t i v e competitor even i n the 2 t n - i 
corridors. The BNSF agreement, DOJ i n s i s t s , i s simply an 
inadequate remedy, and i t s flaws caruiot be corrected by imposing 
oversight conditions or monitoring. And the merger-related 
e f f i c i e n c i e s claimed by applicants, DOJ adds, are v a s t l y 
overstated, and, i n any event, are not enough eo oueweigh ehe 
probable ancicompecitive e f f e c t s of the merger. The claims that 
an independent SP would not be a viable competitor, DOJ argues, 
are unfounded. SP, DOJ claims, i s not a f a i l i n g f i r m wiehin Che 
well-escablished anticmsc d e f i n i c i o n ; ie has successfully raised 
capiCal i n recenc years; iCs operacions have already shown some 
improvemenC; and, abaenc a merger, ie i s l i k e l y eo have ocher 
sources of funding for capieal expendicures, including improved 
cash flow from operations, p o t e n t i a l a d d i t i o n a l borrowing and 
lease financing, and ad d i t i o n a l r e a l estate sales proceeds. And, 
DOJ adds, there are altem.atives co the proposed merger that SP 
has not even explored, including a sale of i t s e l f i n whole or i n 
pieces Co a company ocher Chan UP. DOJ cherefore concludes that 
the merger should be denied. 

DOJ asserts that, i f the merger i s approved, the compecicive 
problems chaC w i l l resulc can be adequately remedied only with 
extensive divesticures ChaC w i l l allow a new compecicor access Co 
markets where shippers would otherwise face a monopoly or a 
duopoly. DOJ insiscs Chac Che divescicures musC include, ae Che 
very lease: ( l ) one of ehe two p a r a l l e l north/south routes from 

"{...continued) 
Mr. Downey's request that we .requi.re that an implementing 
agreemenc be arrived ac f o r the GWWR agreement p r i o r to 
consummntion of the UP/SP merger, applicants contend that no 
implementing agreemenc i s needed ac a l l because noching i n Che 
GWWR agreemenc w i l l change exiscing operacions. And, wi t h 
respect t o Mr. Downey's request t h a t New York Dock be applied to 
Che GWWR agreemenc, applicants contend t h a t , i f any of the 
operating changes that concem Mr. Downey are ever implemented, 
adversely affected SPCSL employees w i l l be f u l l y covered pursuant 
Co the standard labor p r o t e c t i v e conditions that applicants 
expect w i l l be imposed i n t h i s proceeding. 
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che Gulf Coase Co che eascern gaceways, s p e c i f i c a l l y Che rouCes 
radiaCmg from Houscon, north through L i t t l e Rock and Memphis to 
St. Louis; east to New Orleans; west t o San Antonio; and south t o 
Brownsville; (2) one of the two Central Corridor routes from 
Oakland through Salt Lake City and Denver to Kansas City; and 
(3) s u f f i c i e n t l i n e s to preserve a t h i r d independent competitor 
between Los Angeles and the eastern gateways, p a r t i c u l a r l y 
Chicago. And, DOJ adds, a l l of these d i v e s t i t u r e s must be to a 
c a r r i e r other than BNSF, which otherwise would be the only 
compecicor of ehe merged UP/SP chrcughouc ehe Wesc. 

United States Departmenc of Transportation. DOT believes 
that the l a r g e l y " p a r a l l e l " UP/SP merger w i l l s u b s t a n t i a l l y 
reduce competition i n large regions of the country. DOT'S 
concern, however, i s not with anticompetitive harms of the 3-to-2 
v a r i e t y ; two independent r a i l r o a d s , DOT believes, are usually 
s u f f i c i e n t t o maintain vigorous competition. DOT'S concern, 
rather, i s w i t h anticompetitive harms of the 2 - t o - l v a r i e t y . The 
BNSF agreement, DOT concedes, addresses such harms, but DOT 
contends that the agreement is flawed because the trackage r i g h t s 
provided f o r i n the agreement w i l l not allow BNSF to conduct a 
completely independent operation on an equal f o o t i n g . Trackage 
r i g h t s , DOT acknowledges, may allow f o r two-railroad competition 
in other circumstances ( i f t r a f f i c volumes are lower and 
distances are shorter, and i f there are, u l t i m a t e l y , other 
suitable r a i l r o a d s ) , but DOT i n s i s t s that, i n the circumstances 
of t h i s case (where the t r a f f i c volumes are huge and the 
distances involved are enormous, and where there i s no other 
remotely comparable r a i l r o a d i n the 'West), the trackage r i g h t s 
provided f o r i n the BNSF agreement are simply inadequate. And, 
DOT adds, BNSF's stance i n t h i s proceeding raises questions about 
the seriousness of i t s intentions t c compete aggressively. DOT 
therefore opposes the merger unless we impose conditions to 
require: i n the Texas Corridors (from Houston west t o 
Eagle Pass, north to Memphis, east to New Orleans, and south t o 
Brownsvil :i e; and from Dallas south t o San Antonio), that one of 
the p a r a l l e l l i n e s be dive«5ted.'* DOT'S preferred s o l u t i o n i n 
the Central Corridor (from the Bay Area to west of Denver) i s t o 
sCrengChen ehe BNSF Crackage righCs racher Chan r e q u i r i n g 
divesciCure of one of Che p a r a l l e l l i n e s . " 

The divesCiCure DOT envisions w i l l require ChaC UP/SP 
recain access from San AnConio Co Eagle Pass Chrough haulage or 
trackage righcs and, on the Placedo-Brownsville s'jgmenC, w i l l 
require only ehe Cransf er of SP's Crackage nghc.'i. 

" DOT contends that d i v e s t i t u r e i s not the optimal 
s o l u t i o n i n the Central Corridor p r i n c i p a l l y because the segment 
from the Bay Area to Salt Lake C i t y generates r e l a t i v e l y l i t t l e 
t r a f f i c of i t s own, and i s thus dependent on overhead f r e i g h t . 
DOT argues t h a t only applicants and BNSF, and not MRL, have 
s u f f i c i e n t gathering lines to operate as e f f e c t i v e Central 
Corridor competitors. DOT therefore argues against Central 
Corridor d i v e s t i t u r e and urges t h a t , i f Che merger i s approved, 
the BNSF Central Corridor trackage r i g h t s be strengehened i n a 
fashion ChaC w i l l make BNSF less of a "Cenane" and more of a 
"landlord." DOT suggescs, in p a r c i c u l a r , Chae ehe BNSF Crackage 
righcs be modified by: escablishing a Cwo-eier Crackage righcs 
fee, wich boch an up-frorc " f i x e d fee" ( f o r f i x e d costs) and a 
usage fee ( f o r variable coses); preseirving b u i l d - i n / b u i l d - o u t and 
transloading options along the e n t i r e s t r e t c h of trackage r i g h t s 
without time l i m i t ; and requ i r i n g UP/SP Co open i t s contracts 
with Central Corridor shippers at 2 - t o - l points u n t i l BNSF has 
access t o 50% of the t r a f f i c . DOT also suggests that we should 

(continued...) 
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United States Department of Defense. DOD notes that the 
American r a i l network i s an imporcanc element of the national 
defense Cransporcacion i n f rascruccure, and ehac UP and SP (which 
Cogecher serve 46 DOD f a c i l i c i e s ) are cwo of Che r a i l r o a d s whose 
lined have been included in ehe SCracegic R a i l Corridor NeCwork 
(Che necwork of commercial r a i l lines Chac have been deemed 
imporcanc Co nacional defense). DOD, nocing Chac UP/SP would 
concinue Co provide r a i l service Co Chese DOD f a c i l i c i e s , 
mdicaces Chat the merger would therefore be compatible w i t h a 
strong national defense transportation i n f r a s t m c t u r e . DOD 
further indicates that the proposed abandonments would not 
adversely impact e i t h e r specific DOD i n s t a l l a t i o n s or the 
Strategic Rail Corridor Network. DOD, however, i s concemed 
about the 2 - t o - l impact at six DOD i n s t a l l a t i o n s : Pine B l u f f 
Arsenal, at Pine B l u f f , AR; Red River Army Depot, at Defense, TX; 
Lone Star Army Ammunition Plane, ac Defense, TX; Sierra Army 
Depoc, at Herlong, CA; Sharpe Army Depot, at Lyoth, CA; and 
Defense Depot Tracy, at Lathrop , CA. DOD concedes that the BNSF 
agreement provides that BNSF w i l l be able t o provide competitive 
service to a l l 2 - t o - l customers, via either trackage r i g h t s , 
haulage, ratemaking authority, or other mutually acceptable 
means, and DOD f u r t h e r concedes that t.he BNSF agreement allows 
BNSF to serve the Pine Bluff Arsenal. DOD claims, however, that 
the BNSF agreement s p e c i f i c a l l y precludes BNSF access v i a 
trackage r i g h t s t o Defense, TX, and Herlong, CA, and that the 
agreement appears not to include the trackage r i g h t s necessary 
for ENSF to serve Sharpe Army Depot and Defense Depot Tracy. DOD 
add.<3 that i t has not yet worked out with UP/SP the s p e c i f i c s of 
how BNSF (or another railroad) w i l l a c t u a l l y provide competicive 
access aC Che f i v e insCallacions noc provided f o r i n ehe BNSF 
agreemenc. Such specifics, DOD insisCs, should be i n place p r i o r 
Co approval of ehe merger. 

United States Department of Agr i c u l t u r e . USDA i s concemed 
thae che merger w i l l allow UP/SP and BNSF Co dominace che Wesc, 
and IS concemed i n parcicular chac chese Cwo r a i l r o a d s w i l l 
concrol a l l movemencs of wheaC from elie Lower Plains Seaces 
(Kansas, Oklahoma, and Texas) Co Gulf porCs and Mexican gaceways. 
The BN/SF merger, r;SDA claims, reduced competition f o r many 
shippers i n the Lower Plains, and USDA fears that a UP/SP merger 
also w i l l reduce competitive options and a l t e r n a t i v e s f o r many 
shippers i n t h i s region. A UP/SP merger, USDA adds, also has Che 
poCenCial Co affecc adversely U.S. competitiveness m fo r e i g n 
trade, p a r t i c u l a r l y to export poincs on ehe Gulf, P a c i f i c CoasC, 
and Mexican gateways. USDA therefore opposes Che merger. 

United States Department of Labor. Preserving competition 
in che already concencraCed r a i l indusCry, DOL indicaces, i s 
vi c a l Co businesses and communieies and ensures concinued job 
opportunities f o r r a i l r o a d employees, and DOL therefore urges us 
to examine Che impact that the merger w i l l have on r a i l , motor, 
and other employees and on ehe communieies i n which they l i v e . 

ABAMUOKMEMT PILIMaS HOT FRSVXOUSLY RSPEKSNCED. We t u r r i now 
Co f i l i n g s noc previously referenced respeccing Che 17 l i n e 
segmencs f o r which applicancs seek abandotimene ( i n some 
inscances, abandonmenc and discontinuance) a u t h o r i z a t i o n . 

"(...continued) 
escablish i n advance formal annual procedures Co review the 
effectiveness of the trackage r i g h t s so modified, and be prepared 
Co order d i v e s e i t u r e or transfer cf the modified trackage r i g h t s 
to another r a i l r o a d . 
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General Comments; RTC. Rails to T r a i l s Conservancy (RTC) 
asks that we impose: conditions to maximize o p p o r t u n i t i e s t o 
preserve r a i l c orridors f o r r a i l banking, mtenm t r a i l use, and 
other compatible public uses; and appropriate public i n t e r e s t , 
p'oblic use, environmental, -.nd h i s t o r i c preservation conditions 
as w e l l . Without such conditions, RTC warns, approval of t:ic 
merger would con s t i t u t e a major federal action w i t h signific:»nt 
adv3rse environmental impacts, and would therefore require the 
preparation of an environmental ••mpact statement (EIS) . RTC also 
suggests t h a t , because operations are l i k e l y t o continue for some 
Cime on many of Che lin e s f o r which abandonment auchorizaeicn has 
been soughc, ic would be prudenc co issue CITUs and NITUs 
(Cercificaces and NoCices of Incerim T r a i l Use or Abandonmenc) 
noc f o r ehe cuscomary lUO days tsubjecC eo excension) buC inscead 
fo r a 2-year period. RTC Cherefore requescs ehac we impose on 
a l l merger-relaeed abandonmencs Cwo conditions, each e f f e c c i v e 
fo r a period of 180 days f o l l o w i n g che daCe UP/SP acCually ceases 
Co use ehe relevanc l i n e and ocherwise cons-ummaces an 
abandonment: (1) a condicion preserving our j u r i s d i c e i o n eo 
issue r a i l banking or oCher appropriate orders; and (2) a 
condition barring UD/SP from disposing of or otherwise 
t r a n s f e r r i n g (other than f o r public use) any r e a l estate 
i n t e r e s t s , bridges, c u l v e r t s , or si m i l a r structures.'^ 

General Comments; Applicants. With respect t o the Colorado 
abandonments, applicants .state that they are w i l l i n g t o negotiate 
t r a i l use ( i ) with the State of Colorado or i t s designees, and 
( i i ) with any other p a r t i e s that have f i l e d t r a i l use requests, 
so long as the State of Colorado i s agreeable to negotiations 
with such p a r t i e s . With respect t o the non-Colorado 
abandonments, applicants state that they are w i l l i n g t o negotiate 
t r a i l use fo r a l l of the l i n e s covered by t r a i l use requests with 
any or a i l of the parties that have made the requests. 

Colorado Abandonments. Statements respecting tne Towner-
NA Junction, Sage-Malta-Leadville, and Malta-Canon C i t y 
abandonments have been submitted by various p a r t i e s . The City of 
Florence, the Transportacion CommiCCee of Colorado Counties, 
Inc., and CLUB 20 (a Wescem Colorado c o a l i c i o n of counties, 
communieies, businesses, and ii i d i v i d u a l s ) claim t h a t these 
abandonments would have a devastating impact i n an area thae 
r e l i e s heavily on r a i l . The CiCy of Florence cherefore requescs 
that we condicion any approval of Che merger by r e q u i r i n g : 
(1) chac Che cransconeinental main l i n e Chrough Chis c o r r i d o r be 
recained (perhaps by d i v e s t i t u r e Co anocher r a i l r o a d ) ; (2) Chat 
UP/SP provide a 24-monCh period following f i n a l merger approval 
CO allow seace, l o c a l , and pri'/aca encieies eo formulate a plan 
for ehe co r r i d o r and Co secure financing f o r ehe purchase c'' Che 
crack and improvemencs; and (3) Chac UP/SP granC che State o i 
Colorado or i t s subdivisions a righc of f i r s e r e f u s a l f o r ehe 
purchase of ehe cor r i d o r . The CiCy of F m i t a , which i s concemed 
thac Che abandonmencs w i l l resulc i n a massive loss of r a i l r o a d 
and relaeed jobs now based oue of Grand Junction, asks thae we 
rejece ehe merger unless UP/SP recams a l l e x i s t i n g jobs and r a i l 
service i n the Mesa County/Grand Junction area. The Colorado 
Rail Passenger Association supports the merger but opposes the 
Colorado abandonments, and asks ChaC we require UP/SP t o s e l l the 
abandonment l i n e s t o i n t e r e s t e d buyers. 

A statement respecting the three Colorado aibandonmen :s was 
submitted j o i n t l y by Che U.S. DeparcmenC of A g r i c u l t u r e , Rocky 
Mountain Region, and the U.S. DeparCmene of che I n t e r i o r , Bure£.u 

Madison County Tra n s i t (MCT) supports the two p u b l i c 
i n t e r e s t conditions requested by RTC. 
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of Land Management, Colorado Stace Office ( c o l l e c t i v e l y , che 
Agencies). The Agencies note t h a t , upon abandonment, the 
United States w i l l acquire, by reversion, much of the r i g h t - o f -
way of the three Colorado l i n e s . The Agencies therefore request 
that we impose on these abandonments c e r t a i i i conditions r e q u i r i n g 
the Railroad: (1) to resolve t i t l e encumbrances ( i . e . , clouds on 
t i t l e ) unacceptable to the United States; (2) to inventory a l l 
u t i l i t i e s , f i b e r optic cables, and other linear uses w i t h i n the 
rights-of-way, and to n o t i f y ehe owners/managers of these uses 
that they must apply f o r a u t h o r i z a t i o n for any p o r t i o n of the 
right-of-way crossing National Forest System lands or Public 
Lands; (3) to assess and remediate hazardous materials and t o x i c 
s p i l l s along the three c o r r i d o r s , as necessary; (4) t o c l e a r the 
rights-of-way of any t r a s h and aiscarded or abandoned equipment, 
including r a i l r o a d t i e s , l i g h t s , and switches; (5) t o inventory 
and c l a s s i f y , m consultation w i t h the Agencies, a l l bridges, 
crossings, and culverts f o r r e t e n t i o n for public use or removal 
by the Railroad; (6) to include a statement i n any deed or 
transfer of property to a salvage operator or e n t i t y , t h a t ehe 
transfer does not include any lands or i n t e r e s t i n lands owned by 
the United States; and (7) to obtain concurrence from the State 
H i s t o r i c Preservation O f f i c e r or provide a formal Determination 
of E l i g i b i l i t y f or h i s t o r i c s i t e evaluation. 

Towner-NA Junction Line (Colorado;. Of a l l the abandonments 
proposed m t h i s proceeding, the Towner-NA Junction abandonment 
nas generated by far the most intense opposition, and the 
i n t e n s i t y of t h i s opposition has been greatest i n Kiowa County. 
Statements protesting the Towner-NA Junction abandonment have 
been f i l e d by, among others, the Kiowa County Board of County 
Commissioners, Kiowa School D i s t r i c t No. Re-2, the Town of Eads 
the Town of Haswell, and numerous ind i v i d u a l s , i n c l u d i n g , but by 
no means l i m i t e d to, many members of Kiowa County WIFE (Women 
Involved i n Farm Economics) Chapter #124. The abandonment, i t i s 
argued, w i l l have a devastating e f f e c t on economic a c t i v i t y i n 
Kiowa County because farmers and grain elevators r e l y e n t i r e l y 
upon t h i s l i n e f o r shipment of grain to market. The d i r e c t loss 
of tcix revenue, i t i s f u r t h e r argued, w i l l severely c r i p p l e a l l 
local gover'.;->ent operations, including the schools (Plainview 
School, f o r example, which i s one of only two schools i n Kiowa 
County and which has an enrollment, for kindergarten through 
12th grade, of approximately 86 students, stands to lose $75,288 
annually i f the Towner-NA Junction Line i s abandoned). Roughly 
20V cf Kiowa County's tax revenue i s derived from the r a i l l i n e 
and r a i l usage, and other l o c a l govemments w i t h i n the County 
also are funded, i n some measure, by the r a i l l i n e (the Town of 
Haswell, f o r example, which has an annual budget of $35,000, 
fears ehe loss of i t s $1,000 annual r a i l assessment). Parties i n 
Kiowa Councy generally urge Che denial of boch Che merger and the 
abandonmenc, alchough a few ask, i n the a l t e m a t i v e , t h a t the 
abandonment, i f approved, be delayed Co allow l o c a l communieies 
time to respond to the loss of r a i l service and tax revenue. 

Opposition to the Towner-NA Junction abandonment also '••̂s 
been expressed by parcies based m Crowley Councy, i n c l u d i n g ehe 
Crowley CounCy Board of CounCy Commissioners ano Che Towns of 
Crowley and Olney Springs. These parcies argue Chat the 
abandonment w i l l have a devastating economic impact i n Crowley 
Councy, boCh i n Cerms of r a i l service (because l o c a l feedyards 
depend on r a i l ) and i n Cerms of tax revenue (Crowley County fears 
the loss of the roughly 15V of i t s tax revenue t h a t i s derived 
from t h i s l i n e ; the Town of Crowley fears the loss of 36V of i t s 
own tax base). Opposition to the Towner-NA Junction abandonment 
also has been expressed by p a r t i e s based outside of Kiowa and 
Crowley Counties, i n c l u d i n g the Prowers County Board of County 
Commissioners, which maintains that the r a i l l i n e i s a v i t a l 
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economic l i n k f o r a l l of Southeast Colorado. The abandonment of 
the l i n e , i t i s argued, w i l l lead to a decline i n economic 
a c t i v i t y , which w i l l cause at least some local businesses to 
close and some loc a l residents to leave, and the loss of even a 
part of the tax base may cause a d e t e r i o r a t i o n of the services 
provided by l o c a l governments at a l l levels. 

T r a i l s Act statements" respecting the Towner-NA Junction 
Line have been f i l e d by RTC and by the State of Colorado, acting 
by and through i t s Parks and Recreation Department. 

Tennessee Pass Line (Colorado). Applicants generally 
address the Sage-Malta-Leadville and Malta-Canon C i t y Lines 
separately (and have f i l e d a p e t i t i o n respecting the former and 
an ap p l i c a t i o n respecting the l a t t e r ) , but numerous p a r t i e s have 
addressed them as a package. As previously noted, we r e f e r t o 
the two li n e s c o l l e c t i v e l y as the Tennessee Pass Line. 

The Town of Avon i n s i s t s : that the Tennessee Pass Line i s a 
single continuous l i n e ; that s*^jr'entation of the administrative 
process i n t o a p e t i t i o n and an ap p l i c a t i o n i s a r t i f i c i a l and 
serves only t o subject the Sage-Malta-Leadville abandonment to 
less vigorous scrutiny than the Malta-Cafton City abandonment; and 
thac less vigorous scrutiny of the former i s not i n the public 
int e r e s t because that segment i s the more environmentally 
sensitive of the two. The Town of Avon further i n s i s t s that 
p a r t i e s : should be permitted to produce evidence concerning the 
impact on state and lo c a l highways and roads that w i l l r e s u l t 
from r a i l - t o - t r u c k diversions caused by the Sage-Malta-Leadville 
abandonment; and should be afforded the opportunity t o contravene 
the claims, made by SPT and DRGW that the Sage-Malta-Leadville 
Line i s economically non viable. The Town of Avon therefore 
urges that the Sage-Malta-Leadville p e t i t i o n be denied, that the 
Tennessee Pass Line be treated as the single e n t i t y that i t i s , 
and that the e n t i r e l i n e be the subject of the a p p l i c a t i o n 
heretofore f i l e d with respect to the Malta-Canon C i t y segment. 

The Upper Arkansas Area Council of Govemments, composed of 
Chaffee, Lake, Fremont, and Custer Counties and a l l l o c a l 
m u n i c i p a l i t i e s , opposes the Tennessee Pass abandonment and asks 
that we condition any approval thereof by requ i r i n g UP/SP: t o 
of f e r the e n t i r e l i n e f o r sale as a u n i t ; i f negotiations f o r 
sale are unsuccessful, to r a i l bank the l i n e ; and t o leave the 
track i n place (on the Tennessee Pass Line and also on the 
Townsr-NA Junction Line) for 24 months a f t e r approval of the 
merger. Similar positions have been taken separately by Fremont 
and ^haffee Counties, although Chaffee County also has requested: 
i f the Tennessee Pass Line i s e i t h e r abandoned or r a i l banked, 
that UP/SP bo required t o perform an Environmental Assessment and 
to implement a plan f o r removal of a l l hazardous waste, and that 
bonding be required ix connection therewith; and, i n order t o 
replace l o s t property taxes, that UP/SP be required t o e s t a b l i s h 
a t r u s t fund of not less than 51,750,000, with the revenue 
therefrom t o be apporcioned Co Chaffee Councy, Che Town of Buena 
VisCa, ehe CiCy of Salida, and a l l affecCed special disericCs. 

Abandonmenc of ehe Tennessee Pass Line i s opposed also by 
various addicional p a r t i e s , including E.R. Jaccbson (co-owner of 
the family ranching enterprise known as Deep Crrek Ranch) and 
AA#1 Limited L i a b i l i t y Company, who contend thae l o c a l t r a f f i c 
does i n fa c t move on Che Tennessee Pass Line and t h a t an 

" A " T r a i l s Ace statement" i s a 49 CFR 1152.23 statement 
of willingness t o assume f i n a n c i a l r e s p o n s i b i l i t y f o r i n t e r i m 
t r a i l use. 
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abandonme.iC w i l l Cherefore hurc lo c a l shippers. The Tennessee 
Pass abandonmenc i s opposed also by E.W. WoCipka, who concedes 
that l o c a l t r a f f i c i s probabl'/ i n s u f f i c i e n t to j u s t i f y the l i n e ' s 
continued existence but who cor.tends that iC is unwise co descroy 
a viable alCernaCive mam l i n e cn shore-term grounds i n Che face 
of r a p i d l y changing and unpredictable economic conditions. The 
Tennessee Pass Line, he argues, i s a well-maintain*"''., f u l l y -
signalled, CTC co n t r o l l e d main l i n e that has operated, -V grade 
and a l l , i n competition w-.th UPRR for more than a centurj-. Eagle 
Councy, Lake Councy, and the Towns of Red C l i f f , Mincurn, V a i l , 
Avon, Eagle, and Gypsum scate that they w i l l make an Offe i of 
Financial Assistance (OFA) to purchase the Tennessee Pass Line. 

RTC noces Chat there are two Superfund sices along or near 
ehe Sage-Malta-Leadville Line (the C a l i f o r n i a Gulch Superfund 
Site i n Leadville, and the Eagle Mine Superfund Site i n Mintum) 
ani another Superfund s i t e along or near the Malta-Cafton City 
Line (-ne Smeltertown Superfund Site i n Salida). RTC f u r t h e r 
notes that UP/SP w i l l own an interesc i n certain slag p i l e s at 
Leadville which may contain t o x i c material, and ehac some 
maCerial from the slag p i l e s may have been used as ballasc on Che 
l i n e . RTC maintai.is t h a t , because the presence of Superfund 
s i t e s or known tox i c contamination can be detrimental ( i n terms 
of the legal implications) to a l l parties m the context of an 
abandonment proceeding, some baseline information i s v i t a l to 
ensure that a timely r a i l banking arrangement can be reached. 
RTC cherefore recjuescs che issuance of a condicion cc require 
ehac UP/SP, wiehin 180 days of abandonmenc auchorizacion, provide 
che Scace of Colorado and RTC a Phase I environmenCal survey 
(prepared by an independent t h i r d encicy) idencifying a l l 
possible Coxic conCaminaCion cu the corridor. RTC adds Chat, 
should Che Phase I survey reporC indicace pocencial problems, 
furcher s i c e - s p e c i f i c sampling may be necessary to characterize 
such problems as exise or Co v e r i f y Chae no problems exisC. 

The Colorado DeparCmene of Public HealCh and EnvironmenC 
(CDPHE) and the United States Environmental Protection Agency, 
Region V I I I (Region V I I I or EPA Region V I I I ) , which, l i k e RTC, 
are interested i n Tennessee Pass environmental matters, request 
that UP/SP be required t o perform, p r i o r to approval of the 
abandonmenc, a "remedial invescigacion" Co determine ehe nature 
and extent of contamination at and emanacing from ehe l i n e along 
Che e n t i r e Tennessee Pass c o r r i d o r . 

The Leadville C o a l i t i o n , representing ehe Lake CounCy Board 
of Commissioners, Che City of Leadville, and various other l o c a l 
i r t e r e s c s , has indicaced iCs concerns regarding Che C a l i f o m i a 
Gulch Superfund SiCe and ocher siCes as we l l . The Coalicion, 
believing Chae furcher r i s k assessment addressing conCemplated 
uses of the Tennessee Pass Line i s necessary, asks that we defer 
a decision on the merger and the abandonments u n t i l a complete 
Consent Decree and a Final Record of Decision are entered by the 
Environmental Proteccion Agency (EPA). 

Sage-Malta-LeadviJle Line ("Colorado;. T r a i l s Act statements 
respecting che Sage-Malca-Leadville Line have been f i l e d by RTC 
and by Che SCaCe of Colorado, acting by and through i t s Parks and 
Recreation Department. V a i l Associates, Inc. ( V a i l ) , which 
operates s k i resorts i n the v i c i n i t y of ehe Sage-Malta-Leadville 
Line, envisions that the l i n e might be used, i n whole or i n part, 
f o r passenger serv...ce and/or as a t r a i l ; and, Co chis end. V a i l 
has f i l e d a T r a i l s AcC statement and also has indicated an i n t e n t 
to acquire ehe l i n e , i n whole or i n part, under OFA procedures. 

Viacom I n t e m a t i o n a l Inc. (Viacom) indicates that i t i s 
performing an environmental cleanup at the Eagle Mine s i t e , 
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several portions of which are adjacent to the Sage-Malta-
Leadville Line. Because of the proximity of the l i n e to the 
s i t e , and Viacom's neeu to use and/or cross DRGW/SPT property to 
access the s i t e , Viacom requests that c e r t a i n conditions be 
imposed on any abandonment or discontinuance (and also on any 
d i v e s t i t u r e or sale to another r a i l r o a d ) . (1) Viacom indicates 
that any action we take must be conditioned to preser-ze Viacom's 
access uo the Eagle Mine s i t e as w e l l as i t s a b i l i t y to perform 
required sampling and monitoring. Viacom also requests the 
opportunity to part i c i p a t e i n any discussions concerning the 
f i n a l d i s p o s i t i o n of the r a i l r o a d property i n the area of the 
Eagle Mine s i t e . (2) Viacom believes that any t r a i l uae i n the 
Eagle Mine s i t e area must be conditioned so that the remedial 
actions that have been accomplished at that s i t e are protected 
from public interference. There are, Viacom notes, numerous 
pumps, c u l v e r t s , and other water management f a c i l i t i e s located i n 
the Eagle River Canyon i n and near Belden, and i t i s c r i t i c a l l y 
important that these f a c i l i t i e s not be disturbed or i n t e r f e r e d 
with by curious hikers. The most p r a c t i c a l s o l u t i o n , Viacom 
indicates, would be to avoid placing a public access t r a i l along 
the right-of-way i n the canyon. 

Malta-Canon Cicy Line (Colorado;. The Malta-Canon City 
abandonment has been protested by Colorado State Rep. Ken 
Chlouber, who fears that t h i s abandonment w i l l have an adverse 
impact on the economy i n the region as well as m the State of 
Colorado as a whole. Rep. Chlouber indicates that the r a i l l i n e 
provides the only p r a c t i c a l means fo r transporting ore out of the 
mountains; the local two-lane highway, he adds, i s not large 
enough t o accommodate truckloads of ore; and the abandonment of 
t h i s l i n e w i l l thus cripple the l o c a l mining industry. Royal 
Gorge Scenic Railway, a narrow gauge t o u r i s t railway, has 
indicated i t s interest i n running a t o u r i s t r a i l r o a d along the 
10-mile route from Caflon City through the Royal Gorge to the 
Parkdale Siding. T r a i l s Act statements respecting the Malta-
Cafton City Line have been f i l e d by RTC and by the Stace of 
Colorado, acting by and through i t s Parks and Recreation 
Department. 

Hope-Bridgeport Line (Kansas). The Hope-Bridgeport 
abandonment has been protested by William Schwarz, who asks that 
a public hearing be held i n the Salina area, and who notes t h a t , 
i f the l i n e i s abandoned, farmers w i l l no longer be able t o ship 
by r a i l from the local elevator. T r a i l s Act statements 
respecting Che Hope-Bridgeporc Line have been f i l e d by RTC and by 
Che Serenaca Farms Equescrian Therapy FoundaCion (SFETF). 

Barr-Girard Line ( ' I l l i n o i s ; . The Barr-Girard abandonment 
has been procesced by COGA Induscries, L.L.C. (COGA), Che 
Economic Developmenc Council f o r Greater S p r i n g f i e l d (EDO , 
General I l l i n o i s Public Service Company (CIPSC), and Freeman 
UniCed Coal Mining Company (Freeman). COGA indicaces ChaC i c i s 
developing a coal gasificacion agriculCural chemical processing 
f a c x l i c y on ehe l i n e , m ehe Girard area; Chae the f a c i l i t y w i l l 
create 1,300 permanent jobs; t h a t , although the area i s served 
also by another r a i l r o a d , the two r a i l r o a d s are not redundant f o r 
COGA's purposes; and ChaC Che concinued operacion of the l i n e may 
well be c r i c i c a l i n encouraging che inCroducCion of coal 
gasificacion/chemicals cechnology Co Che region. EDC claims Chat 
Che abandonmenc would cause negacive economic impacts f o r any 
business that r e l i e s heavily on r a i l service, and would have a 
negative impact on future economic growth; and EDC suggests t h a t , 
i f r a i l service i.s discontinued, UP/SP should compensace firms 
which ure affecced negaeively, and should allow ocher r a i l 
service providers a chance Co operate the l i n e economically. 
CIPSC contends thac abandonmenc of ehe Barr-Girard Line would 
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poeencially affecc che employmene base i n ehe Cerricory adjacenc 
CO che l i n e . The I l l i n o i s Deparcm.enc of Transporcacion, which 
also has addressed che Barr-Girard abandonmenc, concedes chac 
t r a f f i c volumes are procably not large enough to warrant 
continueo operation of t.ie l i n e . A 180-day public use condition 
respecting the Barr-Girard Line has been requested by the City of 
S p r i n g f i e l d . T r a i l s Act statements respecting the Barr-Girard 
Line have been f i l e d by the City of S p r i n g f i e l d and by RTC. 

Gurdon-Camden Line (Arkansas;. The Gurdon-Camden 
abandonment has been protested by Reader Industries, Inc., which 
indicates that i t i s served by Reader Railroad, which connects t c 
Che l i n e at Reader, AR, between MPs 435 and 436. Reader 
Industries notes that, on or about June 30, 1995, i t received a 
shipnant over t h i s lme, and adds that i t expects to continue to 
use t h i s l m e on a more frequent basis m the future. 

Iowa Junction-Manchester Line (LouisiaiLa) . The Calcasieu 
Parish Police Jury has requested a 180-day public use condition 
and also has f i l e d a T r a i l s Act statement. 

Wendel-Alturas Line (Cal i f o r n i a ; . The Feather River Rail 
Society submitted a statement i n d i c a t i n g that i t favors retention 
of the track and roadbed on t h i s h i s t o r i c a l l y s i g n i f i c a n t and 
scenic l i n e , which has the p o t e n t i a l to be developed i n t o an 
operation f o r tourism, d i r e c t l y b e n e f i t t i n g the c i t i e s of Alturas 
and Susanville as well as Lassen and Modoc Counties. A 180-day 
public use condition respecting the Wendel-Alturas Line has been 
requested by the United States Department of the I n t e r i o r , Bureau 
of Land Management, Eagle Lake Resource ' rea (the Bureau of Land 
Management, or simply the Bureau!, T r a i l s Act statements 
respecting the Wendel-Alturas Line have been f i l e d by the Bureau 
and by RTC. 

Sunian-Bryan Line (a por t ion) (Texas). The City of College 
Station submitted a statement i n d i c a t i n g that the Suman-Bryan 
abandonment w i l l have a negative impact on economic a c t i v i t y i n 
Brazos County. A 90-day public use c o n d i t i o n respecting the 
Suman-Bryan Line has been requested by the Texas Department of 
Transportation and the Texas Parks and W i l d l i f e Department. 

Edwardsvilie-Madison Line ( I l l i n o i s ; . A 180-day public use 
condition respecting the Edwardsvilie-Madison Line has been 
requested by the Village of Glen Carbon. T r a i l s Act statements 
respecting the Edwardsvilie-Madison Line have been f i l e d by the 
Village of Glen Carbon and by Madison County Transit (MCT, a 
local government agency m Madison County). RTC f i l e d a 
statement i n d i c a t i n g that i t supports the issuance of a NITU to 
MCT. 

Wewton-Whitewater Line (Kansas;. The Newton-WhitewaCer 
abandonmenc between MP 485.0 near Newcon ( i n Harvey Councy) and 
MP 4 76.0 near Whicewacer (in BuCler CounCy) has been proCesCed 
(in pare) by ehe Harvey Councy Board of CounCy Commissioners, 
which indicaces chac: ac MP 485.0 near Newcon, che l i n e ends i n 
an i n d u s c n a l area; thac ehe GreaCer Newcon Chamber of Commerce 
IS markecing an induscnal park i n Chis area; chac chis park i s 
already p a r C i a l l y occupied, and Chac r a i l spur access i s an 
imporcanc Cool i n developing ehe remaining siCes; chaC the park 
would have no r a i l access i f che l i n e were abandoned; th a t growth 
IS expected to exCend ae least to MP 4 82, which i s near a road 
Chac conneccs co a nearby inCersCaCe highway inCerchange; and 
Chae Cht- l i n e should cherefore be kepc incacc at least t o MP 483 
The nacve/ County Board, which refers Co MP 483 and MP 482 almost 
interchangeably, protests Che abandonment of the l i n e between 
MP 485 and MP 482. The Newton-Whitewater abandonment also has 
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been protested by the Harvey County Jobs Development Council, 
Inc. (HCJDC) and by Kansas SCaCe Rep. Garry Boscon, f o r reasons 
much Che same as Chose advanced by Che Harvey Councy Board. 
HCJDC procescs Che abandonmenc of Che l m e becween MP 485 a.id 
MP 482. Rep. Boscon, wichouc specifying a milepose, suggescs 
Chac ehe park should be allowed leeway f o r fuCure growch." 

Troup-Whitehouse Line (Texas). A 90-day p u b l i c use 
condicion respeccing ehe Troup-WhiCehouse Line has been requesCed 
by ehe Texas Deparemenc of Transporeation and the Texas Parks and 
W i l d l i f e Department. 

Seabrook-San Leon Line (Texas). A 90-day p u b l i c use 
condiCion respeccing Che Seabrook-San Leon Line has been 
reguesced by che Texas DeparCmene of Transporcacion and ehe Texas 
Parks and W i l d l i f e DeparcmenC. 

Magnolia Tower-Meirose Line ( C a l i f o r n i a ) . Respeccing ChaC 
porcion of che Magnolia Tower-Meirose Line Chat l i e s beeween 
MPs 7.6 and 7.1 (ehis porcicn, which i s roughly 2,400 feeC i n 
lengch, excends becween 5eh Avenue and '̂ ak SCreet i n the City of 
Oakland, and includes the r a i l bridge cr •'ssing the Lake M e r r i t t 
Channel), a ISO-day public use condition nas been requested by 
the City of Oakland and the San Francis'.o Bay T r a i l Project, and 
a T r a i l s Act statement has been f i l e d by the C i t y of Oakland. 

DeCamp-Bdwardsville Line ( I l l i n o i s ) . A T r a i l s Act staCemenC 
respeccing Che DeCamp-Edw.irdsville Line has been f i l e d by Madison 
Councy Transic (MCT). RTC f i l e d a scacemenc indi c a c i n g ChaC ie 
supporcs ehe issuance cf a NITU t o MCT, 

L i c t l e Mountain J u n c t i o n - L i t t l e Mountain Line (Utah). The 
Weber County Commission has requesCed a 180-day p u b l i c use 
condicion and also has f i l e d a T r a i l s Acc scaCemenc. 

APPLICABLE STANDARDS 

We curn fir s C eo che decisional scandards under which we 
muse judge Che concrol a p p l i c a t i o n and the many conditions 
requested by parcies. 

PUBLIC INTEREST STANDARD. The applicable s t a t u t o r y 
previsions are c o d i f i e d ae 49 U.S.C. 11341-51."' "The AcC' s 
single and essencial seandard of approval i s chat the [Board] 
f i n d Che [Cransaccion) Co be 'consiscene with the p u b l i c 
mcerese.'" Missouri-Kansas-Texas R. Co, v. United States. 632 
F.2d 392, 395 (SCh Cir. 1980), c e r t . denied. 451 U.S. 1017 
(1981). Accord Penn-Cencral Merger and N t W I n c l u s i o n Cases. 
389 U.S. 486, 498-99 (1968) (Penn-Central Merger Cases) . To 
decermine Che public inCeresc, we balance che b e n e f i t s of the 

" The milepost references used by HCJDC suggest that the 
Harvey County Board's references eo MP 483 were meant to be 
references Co MP 482. 

" These provisions have been r e c o d i f i e d as 4 9 U.S.C. 
11321-27. A new fac t o r has been added r e q u i r i n g us t o consider 
whether the transaction w i l l have an adverse impact upon 
competition " i n Lhe national r a i l system." 49 U.S.C. 
11324(b)(5). Although t h i s post-application amendment 
te c h n i c a l l y does not apply t o t h i s case, the ICC long considered 
t h i s issue eo be an important part of i t s analysis i n 
consolidation cas^s, and the Board continues t o apply the legal 
precedents of the ICC consistenc with the Act. 
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merger a g a i n s t any c o m p e t i t i v e harm thac cannoc be m i t i g a t e d by 
cond i c i o n s . 

S e c t i o n 11344(b) (1) p r o v i d e s Chac, i n a pr o c e e d i n g i n v o l v i n g 
the merger or c o n t r o l of a t l e a s t two Class I r a i l r o a d s , f i v e 
f a c t o r s must be con s i d e r e d : (1) the e f f e c t of ehe proposed 
cransaccion on che adequacy of cransporcacion co Che p u b l i c ; 
(2) che e f f e c t on the p u b l i c i n t e r e s t of i n c l u d i n g , o r f a i l i n g t o 
in c l u d e , o t h e r r a i l c a r r i e r s i n the area i n v o l v e d m the proposed 
t r a n s a c t i o n ; (3) the t o t a l f i x e d charges t h a t r e s u l t from t h e 
proposed t r a n s a c t i o n ; (4) the i n t e r e s t of c a r r i e r employees 
a f f e c t e d by the proposed t r a n s a c t i o n ; and (5) whether the 
proposed t r a n s a c t i o n v/ould have an adverse e f f e c t on compecicion 
among r a i l c a r r i e r s i n t h e a f f e c c e d r e g i o n . 

P u b l i c B e n e f i t s . S e c t i o n 11344(b)(1)(A) r e q u i r e s t h a t , i n 
det e r m i n i n g whether a proposed t r a n s a c t i o n i s c o n s i s t e n t w i t h the 
p u b l i c i n t e r e s t , -we must examine i t s e f f e c t on t h e adequacy of 
t r a n s p o r t a t i o n t o the p u b l i c . This n e c e s s a r i l y i n v o l v e s an 
examination of the p u b l i c b e n e f i t s t . i a t w i l l r e s u l t from, the 
t r a n s a c t i o n . 

P u b l i c b e n e f i t s may be d e f i n e d as e f f i c i e n c y gains such as 
cost r e d u c t i o n s , cost savings, and sairvice improvements. Cost 
r e d u c t i o n s are p u b l i c b e n e f i t s because they p e r m i t a r a i l r o a d t o 
pro v i d e the same l e v e l of r a i l s e r v i c e s w i t h fewer resources or a 
g r e a t e r l e v e l of r a i l s e r v i c e s w i t h the same resou r c e s . An 
i n t e g r a t e d r a i l r o a d can r e a l i z e a d d i t i o n a l b e n e f i t s by 
c a p i t a l i z i n g on the economies of sc a l e , scope, -nd d e n s i t y which 
stem from expanded opr.i,di.i"ns. Cost savings m r a i l 
c o n s o l i d a t i o n s can come fron: a v a r i e t y of sources, i n c l u d i n g 
e l i m i n a t i o n of i n t e r c h a n g e s , i n t e r n a l re-routes, more e f f i c i e n t 
movements between the two merging p a r t i e s , reduced overhead, and 
e l i m i n a t i o n of redundant f a c i l i t i e s . These ben e f i C s , i n var-ymg 
degrees depending on compecicive c o n d i c i o n s , are passed on co 
m-rsc shippers as reduced races and/or improved s e r v i c e s . When 
co.-c reduccions from ehe merger are passed on co s h i p p e r s , p u b l i c 
b e n e f i c s are excended and shipper b e n e f i c s are i n c r e a s e d . 
BenefiCs Co ehe combining c a r r i e r s C.hsc are che r e s u l c o f 
increased markec power, such as che a b i l i c y t c i n c r e a s e r a t e s at 
the same o r reduced s e r v i c e l e v e l s , are e x c l u s i v e l y p r i v a t e 
b e n e f i t s t h a t d e t r a c t from ="iy p u b l i c b e n e f i t s a s s o c i a t e d w i t h a 
c o n t r o l t r a n s a c t i o n . ££fi CŜ  Com.--Control--chessie and 
Seaboard C L. I . . 363 I.C.C. i i e , 551-52 (1980l (CSX C o n t r o l ) : 
Uni,<}h P a c i f i c - - C o n t r o l - - M i s s o u r i P a c i f i c ; Western P a c i f i c . 366 
I.C.C. 462, 467-89 (1982) (UP/MP/WP) : Union P a c i f i c Corr.. >.̂' ̂ 1 -
-Cont.--MO-KS-TX Co. e t a l . . 4 I.C.C.2d 409, 428-29 (1988) 
(yP/MKT); and Rio Grande I n d u s t r i e s , e t a l . - - Conrrni--sPT Co.. Pt 

SLL. . 4 I.C.C.2d 834, 875 (1988) (DRGW/SP) . 

Comp e t i t i v e E f f e c t s . S e c t i o n 1 1 3 4 4 ( b ) ( 1 ) ( E ) , d e a l i n g w i t h 
c o m p e t i t i v e e f f e c t s on o t h e r r a i l r o a d s , was added by s e c t i o n 
223(a)(2) of t n e Staggers R a i l Act of 1930, Pub. L. No. 96-448 
(Staggers A c t ) . I n e v a l u a t i n g "whether the proposed t r a n s a c t i o n 
would have an adverse e f f e c t on c o m p e t i t i o n among r a i l c a r r i e r s 
i n the a f f e c t e d r e g i o n , " 49 U.S.C. 11344(b! (1) (E), we do not 
l i m i t our c o n s i d e r a t i o n o f c o m p e t i t i o n t o r a i l c a r r i e r s a l o n e , 
but examine the t o t a l t r a n s p o r t a t i o n m a r k e t ( s ) . " 

We are a l s o guided by the r a i l t r a n s p o r t a t i o n p o l i c y , 49 
U.S.C. 1010la added by f . i e Staggers Act. 5fi£ N o r f o l k f jcutht^-m 
W r p . - - C g n t r o l - - N o r f o l k t W. RV CO.. 366 I.C.C. 171, 190 (1982) 

Sfifi C e n t r a l Vermont Ry. v. ICC. 711 F.2d 331, 335-37 
(D.C. C i r . 1983). 
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(NS Control!. The 15 elements of that p o l i c y set f o r t h i n 
section 10101a, taken aa a whole, emphasize reliance on 
competitive forces, not government regulation, t o modernize 
r a i l r o a d operations and to promote e f f i c i e n c y , H,R. Rep. Nc. 96-
1430, 96eh Cong., 2d Sess. 88 (1980), reorinced i n 1980 
U.S.C.C.A.N, 4110, 4119. 

Competitive Harm. Competicive harm r e s u l t s from a merger to 
the extene Che merging parCies gam s u f f i c i e n c markec power Co 
raise races or reduce service (or both), and t o do so p r o f i t a b l y , 
r e l a t i v e to premerger le-/els. In evaluating whether a merger i s 
i n the public i n t e r e s t , we seek to determine what competitive 
harm i s d i r e c t l y and causally r e l a t e d to the merger and t o 
d i s t i n g u i s h that harm from any pre-existing, anticompetitive 
condition or disadvantage that other rail.oads, shippers, or 
communities may have been experiencing. We attempt to ameliorate 
harm that i s caused by the merger with conditions. 

We examine several c r i t e r i a m casessing whether markets 
served by the mergj,ng parties w i l l suffer competitive harm. The 
commodity i n question and length of haul provide an i n d i c a t i o n of 
the effectiveness of truck competition. The reduction m 
independent r a i l routings or the increase m concentration or 
shares of rej.evant t r a f f i c flov.s indicate t o some extent the 
l i k e l i h o o d of advers*-. !-i;ange i n post-merger market power. Where 
most or a l l of the tirms i n the market have s u f f i c i e n t capacity 
to serve a s i g n i f i c a n t amount of tne t o t a l market without any 
s i g n i f i c a n t disadvantage, the analysis considers the num!ber cf 
competitors rather than t h e i r market shares. The determi.iation 
of competitive harm i s more evident where the possible r c u t i n g 
options on a rail-bound commodity drop from cwo o r i g i n a t i n g or 
CerminaCing r a i l r o a d s Co one. Even m Chese sicuacions, 
geographic or produce compecicion may b<* s u f f i c i e n c Co ace as a 
conscrainc co prevenc compecitive harm. 

We evaluace whecher effeccs are horizoncal or v e r c i c a l i n 
naCure or whecher boch Cypes of effeccs are presenc. Horizoncal 
effeccs occur where applicane c a r r i e r s currencly c f f e r competing 
service w i t h i n a defined market. These e f f e c t s can range from 
loss of direcc, head-Co-head compecicion beeween cwo r a i l r o a d s 
serving ehe name origin/deseinacion pair Co loss of geographic 
competieion beCween ra i l r o a d s , as would occur i f each of ehe 
merging parcies exclusively serves a d i f f e r e n c compeeing porC 
from ehe same o r i g i n . Vercical effeccs occur where Che merging 
parcies connecc end-eo-end or form alCemaCive roucings f o r 
i n c e r l i n e movemencs i n which a single r a i l r o a d concrols a 
"boccleneck" ac o r i g i n or destination.'^ The key tese f o r 
compecicive harm remains ehe same fo r boCh horizoncal and 
v e r c i c a l effecCs: w i l l ehe merger resulc i n increased races or 
deCerioraCed service or boCh? 

Special Publ ic In t e re s t Factors. The Board i s also required 
by 49 U.S.C. 11344(c) Co make special, narrowly focused p u b l i c 
i n t e r e s t f i n d i n g s (where applicable) on the f o l l o w i n g aspects of 
any major r a i l consolidation: (1) a guaranty or assumption of 
the payment of dividends or of f i x e d charges, or an increase of 
t o t a l f i x e d charges (the transaction may be approved only i f we 
f i n d t h a t Che guaranCy, assumption, or increase i s consistent 
with the p'jbiic interesc) ; (2) r a i l acq i s i t i o n s of motor 
c a r r i e r s (the transaction may be approved only i f we f i n d , among 
other things, that the transaction w i l l enable the r a i l c a r r i e r 
to use motor c a r r i e r t r a n s p o r t a t i o n to p u b l i c advantage i n i t s 

" Thi s i t u a t i o n wher*: the merger would creace a bottleneck 
properly i s treated as a h o r i z o n t a l issue. 
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operations); and (3) inclusion of other r a i l c a r r i e r s located i n 
the area (we may require inclusion of such other r a i l c a r r i e r s i n 
the transaction i f t ley apply for inclusion and we f i n d t h e i r 
inclusion to be consistent with the public i n t e r e s t ) . The 
assumption of f i x e d charges and increase of t o t a l f i x e d charges 
are discussed elsewhere i n the decision. Applicants' request 
that c e r t a i n t r u c k i n g company acquisitions be exempted from the 
requirements of 49 U.S.C. 11343-44 is also discussed below. No 
ether r a i l c a r r i e r s have sought inclusion i n the transaction. 

GENERAL POLICY STATEMENT. The ICC's general Dolicy 
statement on r a i l consolidations was issued i n Railroad 
Consolidation Procedures. 363 I.C.C. 784 (1981), and codified at 
49 CFR 1180.1, i n regulations adopted by the ICC and applicable 
to t h i s proceeding. I t indicates how we incorporate the numerous 
elements of the public int e r e s t i n evaluating s p e c i f i c 
consolidation proposals. In essence, we perform a balancing 
t e s t , weighing "the p o t e n t i a l benefits to applicants and the 
public against Che pocencial harm eo Che public." 49 CFR 
1180.1(c) . 

Generally, benefiCs are realized from operaeing e f f i c i e n c i e s 
and markecing opporcunicies that can make the consolidated 
c a r r i e r f i n a n c i a l l y stronger and, therefore, a bet t e r competitor 
that can more e a s i l y provide adequate service on demand. 
4 9 CFR 1180.1(c)(1). Operating e f f i c i e n c i e s often r e s u l t from 
e l i m i n a t i o n of d u p l i c a t i v e f a c i l i t i e s and the use of more d i r e c t 
routings. 

We recognize, of course, that the consolidation of two 
ca r r i e r s serving the same market might be contrary t o the public 
i n t e r e s t . In evaluating the e f f e c t of the consolidation on long-
haul movements of bulk commodities, the focus may be on re t a i n i n g 
e f f e c t i v e intramodal competition. 49 CFR 1180.1 (c) (2) ( i ) . 

Pote n t i a l harm from a proposed consolidation may occur from 
a reduction i n com.petition, 49 CFR 1180.1(c) (2) ! i ) , or from harm 
to a competing c a r r i e r ' s a b i l i t y t o provide essential services, 
49 CFR 1180.1(c) (2) ( i i ) . In assessing the e f f e c t s of a r a i l 
merger, we must evaluate whether opposing railroads w i l l be 
f i n a n c i a l l y and competitively able to withstand the projected 
loss of t r a f f i c Co ehe consolidaCed syscem. In assessing ehe 
probable impaccs and deCermining whecher Co impose condicions, 
however, our concem i s Che preservacion of essencial services, 
noc the s u r v i v a l of p a r t i c u l a r c a r r i e r s . I t i s not our duty Co 
ensure preconsolidaeion levels of Craf f i c or Che survival of 
compecitors; we are concemed only with the preservation of Che 
essencial services chey provide. An essential service, for ehis 
purpose, IS a service for which ehere i s a s u f f i c i e n c public 
need, but fo r which adequace alcernacive Cransporcacion i s not 
available. 49 CFR 1 1 8 0 . 1 ( c ) ( 2 ) ( i i ) . 

A riTRUST CONSIDERATIONS. Our sCaCuCory mandace, which 
requires us Co balance e f f i c i e n c y gains againsC compecicive harm, 
shar- y contrasts w i t h ehe approach Co mergers Caken by DOJ and 
Che deral Trade Commission (FTC)." The p o l i c i e s embodied i n 

The FTC has recencly issued a reporc chac recommends 
revising Che merger guidelines used by FTC and DOJ ChaC would 
make cheir ancitrusc enforcemenC more consiseenc wich our 
approach Co judging r a i l mergers. Sfifi AnticinaMnn f^f. p̂ p̂ -
Csntury ; Competitio:. Policy i n the New Hioh-Tech. Global 
Mgrkg^plfl';^, a reporc by Che Federal Trade Commission SCaff 
(May 1996/ (FTC 1996 SCaff Reporc). The FTC has proposed Chat 

(continued.. 
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ehe aneiemse laws provide guidance, buc are ntC decerminacive. 
As Che Supreme Courc noced i n McLean Trucking Co. v. UniCed 
seaces. 321 U.S. 67, 87-88 (1944!: 

I n shore, che (Board) must esCimace ehe scope and 
appraise ehe effeccs of ehe curcailmenc of compecicion 
which w i l l resulc from che proposed consolidacion and 
consider Chem along wich Che advancages of improved 
s e r / i c e , safer operacions, lower coses, eCc, to 
determine whether the consolidation w i l l a ssist m 
effeccuacing Che o v e r a l l Cransporcacion p o l i c y . . . . 
"The wisdom and experience of Chac [Board]," noc of ehe 
courcs, muse decermine whecher Che proposed 
consolidacion is "consistent with the public 
i n t e r e s t . " 

Thus, we can disapprove transactions Chac would noc v i o l a t e 
the anticmsc laws and approve cransaccions even i f ehe'>/ 
ocherwise would violace Che ancicrusc laws. NorChern Lines 
Merger Ca^es. 396 U.S. ac 511-14. Moreover, because of our broad 
condieionmg power and our concinuing oversighe, i t i s possible 
for us t o approve transactions with conditions i n cases where the 
a n t i t r u s t enforcement agencies would e i t h e r disapprove or approve 
only f o l l o w i n g substancial divesciCure. 

DISCUSSION AND CONCLUSIONS 

OVERVIEW. By purchasing approximaeely $1 b i l l i o n of SPR 
common scock," UP Acquisicion CorporaCion inieiaced Chis 
Cransaccion Chae w i l l resulC i n Che nacion's largesc r a i l merger 
i n geographic scope, encompassing Che wescern cwo-chirds of Che 
UniCed SCaCes. Like Che SF/SP merger Chac ehe ICC disapproved i n 
1986," ehis merger conCains areas where Che service provided by 
one of Che merging c a r r i e r s , UP, now overlaps wich that provided 
by the other, SP. Unlike that case, where Chose applicancs had 
i n i c i a l l y mainCained chaC imposiCion of any subsCantial 

" (...continued) 
a n t i t r u s t enforcers be required to give greater weight t o 
arguments that cosC savings jusCify mergers Chac ocherwise mighc 
be viewed as anCicompeCiCive. Under Chis proposal, companies 
would have more mcencive Co seek combinacions chac o f f e r 
produccion, discribuCion, promoCion, and ocher e f f i c i e n c i e s Chat 
reduce prices Co consumers. 

FTC Chairman Roberc PiCofsky said, i n an inCerview, ChaC 
anCiCmsC enforcers muse be more w i l l i n g Co consider when Che 
cose savings of a merger, even i n a h i g h l y concenCraCed indusCry, 
can increase compecicion and benefic consumers. Wall SCreeC 
Journal. June 3, 1996, aC A3. 

" &Sg<?r<j Minneapolis t SC. L. Rv. Co. v. United SCaCes. 
361 U.S. 173 (1959); Bowman TransporCaCion v. Arkansas-BesC 
f r e i g h t . 41S U.S. 281, 298 (1974); Port of Portland v. United 
£UlfiS. '»08 U.S. 811, 841 (1972); United States v. I n t e r s t a t e 
Commerce Comm'n. 336 U.S. 491, 514 (1970) (Northem Lines Merger 
Cases) : Denver & R.G.W.R. Co. v. United States. 387 U.S. 485 
(1967). 

" The stock i s being held i n a v o t i n g t m s t . 

" Santa Fe Southem Pacific Corp.--Control--SPT Co.. 
2 I.C.C.2d 709 (1986), and 3 I.C.C.2d 926 (1987? (reopening 
denied) (SF/SP). 
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conditions aimed at m i t i g a t i n g competitive harm would f m s t r a t e 
the transaction, applicants here have offered approximately 4,000 
miles of trackage r i g h t s , and w i l l s e l l about 330 miles of 
trackage, t o t h e i r most able and aggressive competitor, BNSF, i n 
an attempt to redress competitive problem areas. In a nu t s h e l l , 
t h i s includes trackage r i g h t s over the Central Corridor i n the 
West; Houston to St. Louis v i a Memphis; Houston co New Orleans; 
and Houscon Co Brownsville. 

A number of parcies have presenced evidence and argumenCs as 
Co Chose r a i l movemencs Chac Chis merger mighc subjecc Co 
compecicive harm. Only DOJ has aCCempced Co quancify Che o v e r a l l 
harm, claiming ehaC ehe merger w i l l resulc i n over $800 m i l l i o n 
per year i n harm eo shippers due Co increased r a i l races f o r 
shippers who depend s o l e l y on UP and .=̂P for accual or pocencial 
r a i l service (2-Co-l shippers) and shippers who depend on UP, SP, 
and one ocher r a i l c a r r i e r f o r acCual or pocencial r a i l service 
(3-eo-2 shippers). DOJ's claim of harm is cocally without 
foundation, as we w i l l explain. 

Harm to 2 - t o - l shippers from the merger as conditioned w i l l 
be n e g l i g i b l e . The BNSF agreement permits BNSF t o serve a l l 
shippers who would otherwise go from two d i r e c t l y serving 
c a r r i e r s t o one. In essence, the BNSF agreement w i l l permit BNSF 
to replace, t o a large extent, the competitive service that i s 
lost when SP i s absorbed i n t o UP. DOJ's pr o j e c t i o n of harm f o r 
2 - t o - l shippers i s based on the premise that BNSF w i l l not have 
any competitive impact on rates charged these shippers. But, 
with c e r t a i n exceptions that we have remedied w i t h a d d i t i o n a l 
conditions, the BNSF agreement w i l l e f f e c t i v e l y replace the 
competition that would otherwise be l o s t . " 

As many p a r t i e s have noted, the BNSF agreement does not 
address competition l o s t by 3-to-2 shippers. We f i n d , however, 
that parties have g r e a t l y overstated the harm that would be 
experienced by shippers i n 3-to-2 markets." For example, by 
DOJ's calc u l a t i O i i , over half of the 3-to-2 t r a f f i c a ffected by 
t h i s merger i s intermodal, while almost a quarter of i t i s 
automotive t r a f f i c . Shippers moving t h i s intermodal and 
automotive t r a f f i c , f o r which there i s strong motor competition, 
have u n i v e r s a l l y supported the merger. They believe that 
competition w i l l be stronger a f t e r the merger, and that service 
w i l l be bett e r . In a d d i t i o n , DOJ's primary economic study, on 
which i t bases i t s estimate of harm to 3-to-2 shippers, i s deeply 
flawed. DOJ's study i s based solely cn grain t r a f f i c even though 

Some of the key issues that we have examined i n rea-hing 
our conclusion include whether the DNSF agreement r e a l l y allows 
BNSF to aerrve a l l shippers whose d i r e c t access to r a i l ser-v-ice 
has gone from two r a i l r o a d s t o one; whether competition i s l o s t 
by shippers that now have only a d i r e c t connection w i t h e i t h e r UP 
or SP, but w.ho be n e f i t from having the other c a r r i e r nearby to 
provide the p o t e n t i a l f o r transloading, b u i l d - i n s , or build-outs; 
whether shippers s u f f e r a s i g n i f i c a n t loss of geographic or 
source competition due t o the loss of SP as an independent 
c a r r i e r ; and whether any other party has offered a s o l u t i o n that 
be t t e r server the public i n t e r e s t . 

Some of the key issues that we have examined i n reaching 
our conclusion include whether shippers at points t h a t go from 
three to two d i r e c t l y serving r a i l r o a d s suffer a su b s t a n t i a l loss 
of competition as a r e s u l t of losing t h e i r SP option; and whether 
the public i n t e r e s t i s harm-d by che fact that there would be 
only two major Class I r a i l r o a d s , rather than three, serving the 
westem half of the country. 
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grain represents only a t i n y p o r t i o n of ehe 3-Co-2 c r a f f i c ac 
issue. Because grain has unique cransporcation c h a r a c t e r i s t i c s , 
we f i n d that DOJ's a p p l i c a t i o n of i t s "gram" scudy Co ocher 
commodicies i s inappropnaee. Moreover, we also f i n d that the 
study i s not r e l i a b l e even f o r gram t r a f f i c because, as 
explained below, i t i s based i n part upon a c m c i a l , inc o r r e c t 
assumption th a t there tend to be fewer r a i l c a r r i e r s near 
navigable waterways. 

Any competitive harms w i l l be heavily outweighed by the 
broad-based, p o s i t i v e effeccs of che merger as condicioned. Many 
of Chese benefics w i l l be passed Chrough Co shippers m cerms of 
lower races and beccer service. The merger w i l l achieve 
quancifiable cose savings of approximaeely $627 m i l l i o n per year. 
There are also ocher major public inceresc benefiCs, which, 
alchough noe so r e a d i l y quancifiable, are juse as imporcanc. 
Some of Che more significanC benefiCs mcl-ude subscancially 
shorcer and more e f f i c i e n c , s m g l e - l i n e rouCes becween many cicy 
pairs f o r major c r a f f i c flows, especially over ehe Ceneral 
Corridor; increased capaciCy and capiCal invescmenc Co upgrade 
f a c i l i c i e s , more direcc rouces, new eerminals and yards, and 
improved service; d i r e c t i o n a l running of the l i n e s between 
Houston and Memphis/St. Loui.-;; two new s i n g l e - l i n e routes on the 
west coast 1-5 Corridor from Canada Co Mexico; access f o r BNSF Co 
New Orleans, and reduced mileage beeween major poincs chac BNSF 
serves m s i n g i e - l m e service; and a solucion f o r che problem 
long posed Co the public inceresc by che service decline and 
capical inadequacy of SP. 

Wich regard co SP, we agree wich applicancs Chat westem 
r a i l service i s a r a p i d l y evolving market, not a s c a t i c one. As 
deeailed below, SP has been dec l i n i n g for over a decade; iC i s 
noe able eo generace s u f f i c i e n c capical Co invesc m the q u a l i t y 
service desired by many of i t s shippers. UP and SP face 
increasing pressure from a newly merged, more e f f i c i e n t BNSF, 
which has been investing s u b s t a n t i a l c a p i t a l i n t o im.proving i t s 
service. We thi n k thae a r e v i c a l i z e d UP/SP w i l l be i n a much 
improved p o s i t i o n t o compete aggressively with BNSF t o provide 
beccer, more e f f i c i e n c service Co shippers i n Che Wesc. geg 
Gu i l f o r d Transportation Induscries. Inc,--Control--Deiaw^fg ̂ 01? 
Hudson Railway Company. 366 I.C.C. 396, 411 (1982) (taJl); 
KS CGncrol. 366 I.C.C. at 233. Although the number of major 
c a r r i e r s w i l l be lower, s u f f i c i e n t competitive pressure w i l l 
remain to ensure thac ehe qualiCy of service Chey provide w i l l be 
improved. Q&H. 366 I.C.C. aC 400-01, 410. 

The e f f i c i e n c y savings of ehe .tierger are very s u b s t a n t i a l , 
and ehe cle a r Crend since 1980 has been ehac whe.i r a i l r o a d s have 
reduced Cheir coses Chrouyh mergers or ocherwise, ehose savings 
have l a r g e l y been passed on Co cheir shippers i n cerms of lower 
races and improved serrvice. P a i l races have decreased remarkably 
since 1980, despice Che face ehac moat shippers are served by a 
single r a i l c a r r i e r , and few are served by three. Because of the 
several major mergers since ehac Cime, and due Co ehe formacion 
of Conrail as ehe single Class I c a r r i e r i n Che Northeast, large 
regions of the country are now served by a single major r a i l 
c a r r i e r or by two such c a r r i e r s . Even w i t h Chis s t r u c t u r e , r a i l 
competition has t h r i v e d , and shippers have continued t o enjoy 
increasingly lower rates. Since 1980, ehe number of Class I 
rai l r o a d s has decreased from 26 Co 10, while Che average r a i l 
race per eon has declined more Chan 37V on an i n f l a t i o n - a d j u s t e d 
basis from i t s peak i n 1981 through 1993." 

" ICC, Office -jf Economic and Environmental Analysis, B a i l 
Rates Continue Multi-Year Decline. 1995. 
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Several parcies, including NITL, SPI, KCS, Conrail, DOJ, 
DOT, and USDA, have expressed concerns regarding alleged problems 
wieh the BNSF trackage r i g h t s agreement as i t was o r i g i n a l l y 
proposed m the applic a t i o n . These parties claim that the terms 
of the trackage r i g h t s agreement w i l l not permit BNSF to compete 
e f f e c t i v e l y ; that BNSF w i l l lack s u f f i c i e n t t r a f f i c density and 
face other operational oostacles that w i l l keep i t from compeeing 
effeceively; ehac crackage righcs are inherenely i n f e r i o r Co 
oucrighC ownership; that BNSF is not r e a l l y i n terested i n 
providing service i n these markets; that the agreement i s not 
broad enough to remedy a l l competitive harms. 

We have c a r e f u l l y reviewed each of these allegations, and, 
a f t e r analyzing che record and hearing che parcies' o r a l 
argumenCs presented on July i , 1996, we believe ChaC Che proposed 
merger, subjecc eo cercain micigacing condicions ChaC we are 
imposing, w i l l be i n che public inceresc, and chac any 
compecicive harm w i l l be heavily oucweighed by Che posicive 
effeccs and benefiCs of the merger as conditioned. Contrary to 
t h t assertions of these parties, trackage r i g h t s have been a 
widely used and time-tested means of assuring against a 
threatened loss of competition i n r a i l merger proceedings. 
Moreover, a trackage r i g h t s remedy seems p a r t i c u l a r l y appropriate 
here to preserve competition now being offered by SP that, i n 
many instances, has been made possible through trackage r i g h t s , 
not o u t r i g h t ownership, i n the f i r s t place.'" 

Applicants have e f f e c t i v e l y addressed many of the p a r t i c u l a r 
problems raised by protescancs i n cheir secclemenC agreemenc wich 
CMA, and addicional concessions made i n Cheir rebuCCal sCaCemenc 
and b r i e f . These modificaCions have subscancially improved Che 
o r i g i n a l B.NSF secclemenC agreemenc, and have removed many 
problems Chat might otherwise have hindered the effectiveness of 
these trackage r i g h t s . For example, trackage r i g h t s have been 
granced over boch UP and SP linea becween Houscon and SC. Louis, 
permicemg BNSF t o operate with the p r i m a r i l y unidireccional flow 
of UP/SP C r a f f i c ; an arbicracion procedure has been devised f o r 
CMA members Co permic build-ouCs under che same p r i n c i p l e s we 
applied i n Che BN/SF merger; a dispacching prococol has been 
arranged Co procecc BNSF's service; BNSF has been given Che righC 
CO serve a l l new mdusCries on Che SP seomencs over which ic i s 
obcaming crackage righCs; half of che volume of shipmencs under 
concracc ae 2-eo-l poinCs i n Louisiana and Texas w i l l be opened 
up eo BNSF; BNSF has been given ehe ope ion to pay compensation 
under a formula s i m i l a r to che method set out i n SSW 
CffimEfinsaLian,only more favorable Co iC; SP reciprocal 
swicching charges have been reduced s-bscancially Co $130 per car 
CO ensure ehac shippers who reach BNSF ae 2-Co-l poinCs by 
reciprocal swicching w i l l have meaningful access; and applicancs 
have ronsenced to 5 years of oversight by the Board Co ensure 
Chac Chese Crackaje righcs work, and have conceded Chac we w i l l 
recain auchoriCy Co impose addicional remedial conditions, 
including d i v e s t i t u r e . 

100 
SP now operaces over Crackage righcs from Fort Wcrch Co 

P leblo and Kansas CiCy, beeween Topeka and SC. Louis, becween 
Kinsas CiCy and Chicago, and becween Pueblo and Kansas City. 

Rightl" ^^ '̂r̂ r'̂ \% n̂'̂ 'j'̂ ^̂ l̂Viî î  ' '̂ "̂'P̂ HsaUgn--Tfî rKaq*-
BASHtfi, 1 I . C . C . 2 d 776 (1984), 4 I . C . C . 2 d 668 (1988) 5 I C C 2d 
525 (1989), 8 I . C . C , 2 d 80 (1991), 8 I . C . C . 2 d 213 (1991) a f f ' d 
wUtlQVlt OJUaiiBfl. 978 F.2d 745 (D.C. C i r . 1992), c e r t , denied. 508 
U.S . 951 (1993) (Che SSW Comoensacnn c a s e s ) . ' 
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Buc, even chough applicancs have mec many of Cheir c r i c i c s ' 
objeccions i n che CMA Agreemenc, we recognize chac some areas of 
objeccion remain. As DOJ and DCT correccly poinc cue, BNSF's 
trackage r i g h t s w i l l permit i t to serve only c e r t a i n s p e c i f i e d 
points, those at which a shipper goes from two to one d i r e c t l y 
serving c a r r i e r . The merger would reduce competition where a 
shipper, at what applicancs c a l l a " l - c o - l " poinc, had a 
compecitive option of bu i l d i n g out or bu i l d i n g i n t o or from 
either SP or UP t o puc pressure on che single c a r r i e r serving i e . 
S i m i l a r l y , where a shipper served only by UP or SP could have 
Cransloaded shipmencs Co che ocher c a r r i e r , that option would not 
be replaced by the term.s of the crMA agreement. 

The p o t e n t i a l for exercising such options does give shippers 
competitive leverage, though c l e a r l y not as much as i f they had 
two c a r r i e r s serving them d i r e c t l y . After a l l , a shipper would 
have to undergo some ad d i t i o n a l cost to take advantage of these 
options before the merger. A b u i l d - i n or bui3d-out could cost 
m i l l i o n s of dol l a r s even f o r a r e l a t i v e l y short segment, as 
testimony i n both t h i s case and m BN/SF demonstrates. 
Transloading also results m additional costs, as f r e i g h t i s 
fir. q t loaded i n t o a truck, and then reloaded i n t o a f r e i g h t car, 
or the reverse. Nonetheless, we believe that m.aintainmg these 
options IS important to shippers who use them as leverage m 
t h e i r negotiations with c a r r i e r s . 

Rather than redefining 2 - t o - l points as those w i t h i n some 
a r b i t r a r y proximity to two r a i l carriers (a BEA or 4 - d i g i t 
SPLC!,'" and thus t r e a t i n g d i r e c t and i n d i r e c t r a i l competition 
as equivalent, as DOJ, KCS, and others have suggested, we have 
devised s p e c i f i c conditions d i r e c t l y addressing both the 
competitive problems that have been raised with the BNSF 
agreement and the CMA agreement and concerns about whether BNSF 
w i l l have o u f f i c i e n t t r a f f i c to compete e f f e c t i v e l y . We w i l l 
require as conditions, which we w i l l discuss i n d e t a i l below, 
that the "new f a c i l i t y " p rovision of the CMA agreement be 
extended to require applicants to permit BNSF to serve any new 
f a c i l i t y at any point on any SP or UP segment over which i t has 
been granted trackage righCs; chae Che term "new f a c i l i t y " 
include new transload f a c i l i t i e s , and chac applicancs make 
available a l l poinCs on Cheir l i n e s (over which BNSF receives 
trackage r i g h t s ) to transload f a c i l i t i e s , wherever BNSF or some 
t h i r d party chooses to est a b l i s h them; that applicants extend the 
build-out and b u i l d - i n provision contained i n the CMA agreement 
to a i l shippers with p h y s i c a l l y feasible connections and remove 
the time l i m i t a t i o n contained i n the provision; and tha t 
applicants expand Paragraph 3 of the CMA agreement t o make 
immediately available t o BNSF at least 50V of the volume under 
contract at 2 - t o - l points on a l l of the BNSF trackage r i g h t s 
c orridors (not l i m i t e d t o j u s t Texas and Louisiana). 

'" "BEA" refers to Business Economic Area, a l o c a t i o n 
grouping established by the Bureau of Economic Analysis of the 
U.S. Department of Commerce f o r s t a t i s t i c a l reporting of regional 
economic a c t i v i t y . BEAs are collections of counties t h a t may be 
as large as two-thirds T more of the area of some westem 
states. 

"SPLC" ref e r s to the Standard Pome Locacion Code, a code 
used on a l l i n t e r l i n e f r e i g h t accounting forms to i d e n t i f y a l l 
U.S. points served by r a i l or mocor ea r n e r s . le may have up Co 
six posiCion numbers, i d e n c i f y i n g a geographic area i n the f i r s t 
p o s i t i o n , the state i n the second position, the county i n the 
ch i r d and fourch posicio.ns, and ehe scacion m Che c i t y o r town 
i n Che f i f c h and sixch posieions. 
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We also w i l l impose as a condicion ehe 5-year oversight 
period Co examine whecher che condicions we have imposed have 
e f f e c e i v e l y addressed Che compecicive issues chey were incended 
to remedy. We w i l l impof;«> a common c a r r i e r o b l i g a t i o n on BNSF to 
provide service to the 'ihippers t o which i t has been given access 
under the BNSF agreement. Applicants and BNSF w i l l be required 
to submit progress reports and implementing/operating plans, as 
discussed i n more d e t a i l l a t e r i n ehis decision. Unless 
circumscancea warranc ocherwise, we w i l l plan t o i n i t i a t e a 
proceeding on or about October 1,,1997, to seek comments from 
interested p a r t i e s on che effeccs of ehe merger and 
implemencacion of Che condicions. 

In addicion Co Che broad remedies, we have also c r a f t e d 
s p e c i f i c remedies addressing p a r t i c u l a r problems raised by 
various p a r t i e s . In the South Central/Gulf Coast region, these 
remedies include trackage r i g h t s f o r the Tex Mex from Corpus 
C h r i s t i to Beaumont to ensure that t h i s small c a r r i e r can 
continue t o play i t s important r o l e i n i n t e r n a t i o n a l service. We 
also have expanded BNSF's access t c SIT f a c i l i t i e s necessary to 
serve p l a s t i c s shippers, have removed r e s t r i c t i o n s on the service 
BNSF can provide to shippers i n the Lake Charles area and 
eliminated a fee that BNSF otherwise would have had t o pay to 
gain access to t h i s t r a f f i c , and have confirm.ed the a v a i l c L b i l i t y 
of build-out options for Dow and UCC, and the continued 
a v a i l a b i l i t y of two independent and e f f i c i e n t PRB routings f o r 
TUE. I n the Central Corridor, these remedies include imposing 
the URC agreemenc which would give UCah coal producers imporcanc 
new r a i l access Co midwescem and eastern markets, and r e t a i n i n g 
the Tennessee Pass Line as an a l t e r n a t i v e to the Moffat Tunnel 
Line t o ensure thae Chis rouCe does noC become overly congesced. 

Alchough cercain procestants have also claimed Chae che 
merger w i l l creace a r a i l cransporcacion duopoly m Che Wesc, 
leading Co t a c i t c o l l u s i o n and higher prices, we do noc believe 
Chis w i l l be Che case. As DOT explains, "che compecicive ouccome 
of duopoly i s indeCerminace. In p r i n c i p l e , compecicion can lead 
Co a wide range of ouccomes from, prices Chac maximize Che joinc 
p r o f i c s of the duopolists t o a competitive e q u i l i b r i u m . " DOT-4 
ac 22. Experience wieh r a i l mergers since 1980 indicaces chac 
c a r r i e r s have noe colluded i n Cwo-railroad markecs. AfCer 
c a r e f u l l y examining chis issue, we have decermined thaC r i v a l r y , 
noc CaciC c o l l u s i o n , i s ehe l i k e l y cuccome here. .Moreover, we 
w i l l be c a r e f u l l y monicoring the sicuacion Co ensure chae chis i s 
so. 

Some opponenCs concend t h a t , even w i t h the remedies offered 
by applicants, trackage r i g h t s are simply noc enough, and Chac 
divesciCure i s required. We disagree. Ordering d i v e s e i t u r e of 
any of Che major coniponencs of SP ChaC have been soughe by che 
various parcies w^uld be a subaCaneial overreach and would 
descroy imporcanc e f f i c i e n c y b e n e f i t s of the merger. As we 
explain below, only part of the t r a f f i c on these routes would be 
d i r e c t l y a f f e c t e d by the merger even i f BNSF were not given any 
Crackage righcs. This i s so because mosc of Che snippers are now 
ei t h e r s o l e l y served by UP or so l e l y served by SP, Giving 
another c a r r i e r d i r e c t access to t h i s t r a f f i c would urjiecessarily 
a f f e c t a great deal of t r a f f i c not harmed by the merger. 

D i v e s t i t u r e of the "offending assets" i s promoted by DOJ and 
others as a neat and clean s o l u t i o n that does not require ehe 
seCCing of trackage r i g h t s compensation or oversig.ht t o ensure 

- 107 



Finance Docket No. 32760 

th a t shippers are e f f e c t i v e l y protected from competitive 
harm.-" Although d i v e s t i t u r e may have a surface appeal, i t 
also e n t a i l s substantial regulatory i n t e r v e n t i o n m supervising 
the sale of r a i l lines,''' and i t would l i k e l y lead to serious 
a d d i t i o n a l problems here. D i v e s t i t u r e could destroy major parts 
of the e f f i c i e n c y benefits of the merger, especially a Central 
Corridor d i v e s t i t u r e . Moreover, d i v e s t i t u r e s could cause t h i s 
deal t o become uneconomical f o r UP and destroy the merger A f t e r 
a l l , the corridors that form the c e n t r a l focus of divest.-'.ture 
proposals generate a very s u b s t a n t i a l volume of t r a f f i c . 
F r u s t r a t i o n of the merger would leave the SP problem unresolved, 
leading to the breakup of that company, or a substantial 
retrenching of i t s service. I t might u l t i m a t e l y preclude the 
s o l u t i o n that we have before us, one that allows the network 
e f f i c i e n c i e s of the SP system, to be preserved, with tremendous 
pu b l i c i n t e r e s t benefits. I f SP were sold m pieces, shippers, 
labor, and SP shareholders would a l l be adversely affected. 
Substantial d i v e s t i t u r e s would almost surely destroy the BNSF 
agreement, which has i t s own substantial pro-competitive features 
and e f f i c i e n c y gains. 

In sum, the merger benefits here outweigh any competitive 
harms of the transaction, and the public int e r e s t requires t h a t 
we approve i t . The conditions we are imposing w i l l e f f e c t i v e l y 
m i t i g a t e the competitive harms of the merger, while preserving 
i t s b e n e f i t s . We w i l l t u r n now t o a more detailed discussion of 
the various merger benefits and competitive issues that we have 
examined i n carrrying out our balancing of in t e r e s t s under the 
stat'ute. 

PUBLIC BENEFITS OF THE HERGER. Despite s i g n i f i c a n t p a r a l l e l 
aspects examined below, the merger as conditioned c l e a r l y w i l l be 
pro-competitive i n the sense that i t w i l l stimulate p r i c e and 
service competition i n markets served by the merged c a r r i e r s . 
The merger w i l l create a more e f f i c i e n t and competitive UP/SP 
system competing head-to-head throughout the West w i t h BNSF, 
whose e f f i c i e n c y was gr e a t l y enhanced by i t s recent merger. 
UP/SP customers w i l l b e n e f i t from tremendous service improvements 
brought about by reductions i n route mileage, extended s i n g l e -
l i n e service, enhanced equipment supply, better service 
r e l i a b i l i t y , and new operating e f f i c i e n c i e s . S i m i l a r l y , BNSF 
shippers w i l l receive s u b s t a n t i a l benefits from the improved 
service e f f i c i e n c y of t h a t c a r r i e r as a r e s u l t of the merger 
conditions that we are imposing. Shippers now served by SP, 
whose service i s threatened by that c a r r i e r ' s decline, w i l l now 
be assured of q u a l i t y service by UP/SP or BNSF. 

Ouantifiable Public Benefits. Applicants argue that the 
merger w i l l y i e l d about $752 m i l l i o n i n q u a n t i f i a b l e public 
b e n e f i t s i n a normal year, in c l u d i n g j u s t over $580 m i l l i o n i n 
operating e f f i c i e n c i e s and cost savings,'" $76 m i l l i o n i n net 
revenues from diverted t r a f f i c , and $93 m i l l i o n i n shipper 
l o g i s t i c s savings. We have excluded the $76 m i l l i o n r e l a t e d t o 
net d i v e r s i o n gains and $47.2 m i l l i o n i n nee Crackage r i g h t s 
proceeds from BNSF Chae should noc be included as quancifiable 
p u b l i c inceresc gains. This s t i l l leaves $627 m i l l i o n of 
q u a n t i f i a b l e benefits per year, as follows: 

Unlike DOJ, we have che capaciCy f o r continuing 
r e g u l a t o r y oversight under the statuCe we administer. 

'" DOJ also recognizes ehis problem. See DOJ-14 ac 3. 

'"' Applicancs have wiehdrawn a benefic claim of $1.7 
m i l l i o n i n Che procuremenc area. See UP/SP-230 aC 69 n.25. 
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STB'3 Rescatement of 
Applicants' Projected Annual E f f i c i e n c i e s and Cost Savings 

(in S mi l l i o n s ) 

OPERATING BENEFITS 
Labor Sav.'i.ngs 261.2 
Non-Labor Savings 

Car Use 12.7 
Communications/Computers 14.2 
Operations 116.5 
General/Administrative 129.7 

Subtotal (Operating BenefiCs) $ 534.3 

SHIPPER LOGISTICS SAVINGS $ 93.1 

TOTAL BENEFITS $ 627.4 

Thus, we f i n d Chac applicancs should r e a l i z e public benefiCs 
from more e f f i c i e n t operacions cf S534.3 m i l l i o n per year. These 
savings would reduce Che combined UP/SP operaeing racio by four 
or f i v e poines, BNSF's coses w i l l f a l l furcher as well, as a 
resulc of Che Crackage r i g h t s , UP/SP w i l l : (a) streamline and 
consolidate operations at major common terminals; (b) combine 
terminal and s t a t i o n f a c i l i t i e s at a number of common points; 
(c) e s t a b l i s h new blocks and new t r a i n s ro improve service and 
e f f i c i e n c y ; and (d) pursue numerous coordinations and 
consolidations of transportation, mechanical, engineering, 
information, purchasing, customer service, and ot.her operating 
and marketing functions and a c t i v i t i e s . In addition, t r a f f i c 
w i l l be handled more e f f i c i e n t l y , i n many instances by using 
shorter, f a s t e r routes. The combined car f l e e t w i l l be managed 
on a coordinated basis to reduce empty movements and improve 
equipri.ent use. Economies w i l l also be achieved i n applicant 
c a r r i e r s ' a dministrative functions by coinbining SP and UP 
departments t o permit more e f f i c i e n t use of e x i s t i n g persormel 
and reduce o v e r a l l s t a f f and o f f i c e space. 

Several p a r t i e s , notably DOJ and KCS, challenge applicants' 
c a l c u l a t i o n of q u a n t i f i a b l e benefits. However, we f i n d , i n 
p a r t i c u l a r , the testimony of DOJ's witness Christensen to lack 
c r e d i b i l i t y . In the recently completed BN/SF merger proceeding, 
only one expert witness, Christensen, mounted a detailed 
challenge t o the cost savings estimates i n the application. 
Christensen, then representing selected u t i l i t i e s , claimed that 
the BN/SF merger would produce few qu a n t i f i a b l e e f f i c i e n c y 
benefits. He asserted that ehe economic liCeraCure contained no 
evidence i n d i c a t i n g e f f i c i e n c y gains through end-Co-end mergers. 
Because chae merger was largely end-Co-end, he argued Chat i t 
could not p l a u s i b l y be expected t o y i e l d s i g n i f i c a n t cost 
savings.'" The ICC rejected Chac posiCion,'" and subsequent 

'"' This pessimistic vision was not shared by Woodward, 
DOJ's economic witness i n chae proceeding, who explained: 

IC i s l i k e l y a merger of Cwo railroads having conibined 
revenues of $7 b i l l i o n would creace significane 
e f f i c i e n c i e s . . . . In general, e f f i c i e n c i e s could 
have c. downward effecc on ehe prices charged by che 
merging r a i l r o a d s . 

MLSL, DOJ-2, VS Woodward, at 1 n . l . 
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events confirm chac Che ICC's decision i n BN/SF was correcc and 
chat Chriseensen s i g n i f i c a n c l y erred i n his prediccions. BNSF's 
o r i g i n a l l y projecced merger-relaeed savings were Coo low, and 
net as Chriseensen had alleged i n Chae proceeding, coo high.'" 

The UP/SP merger i s of the same order of m gnitude as BN/SF, 
and V i t h far more overlapping routes that presu.cably would permit 
applicants to take f u l l advantage of the ec nomi.'',s of scale, 
scope and denpity commonly found i n r a i l r o a d i n g . Nevertheless, 
Christensen t e s t i f i e s that t h i s merger w i l l prr.duce quantifiable 
public benefits as low as $73 m i l l i o n , " " which we simply do not 
f i id c r e dible. 

Christensen's c r i t i q u e i s not based on objections to 
applicants' deeailed operaeing plan, which he admics Chac he has 
noe examined,"" buc racher upon largely CheoreCical concems. 
Chriseensen makes Chree broad-based claims: (1) many of che 
cperaeional e f f i c i e n c i e s projecced by applicancs could be 
achieved by volunCary cooperacion shore of merger and should noc 
be considered merger-relaeed benefics; (2) much of applicancs' 
projecced benefiCs w i l l accually resulc, whecher or noc Che 
merger Cakes place, from ongoing, favorable indi'=;cry produccivicy 
Crends broughc abouc by SCaggers AcC deregulaci'. , and 
(3) cereain of che public benefics claimed by applicancs are 
accually t r a n s f e r s from various parties to applicancs and, as 

'"(...concinued) 
BliSE. s l i p op. ae 65-66. 

AC ehe July 1, 1996 o r a l argument i n t h i s proceeding, 
BNSF's counsel confirmed that annual b e n e f i t s , which BNSF had 
projected would be $560 m i l l i o n , are now believed to exceed a 
b i l l i o n d o l l a r s a year. She explained that some of the 
unanticipated savings resulted from combined management having 
the a b i l i t y t o apply "best practices" from each r a i l r o a d to the 
new operations. Jones, Oral Arg. TR at 118-19. 

This i s consistenc wich a recenc Crade press arCicle 
published subsequenC Co the consummation of the BN/SF merger, 
which reported t h a t : 

BNSF president and CEO Robert Krebs t o l d analysts i n 
New York l a s t Tuesday that ehe company had i d e n e i f i e d 
$40G m i l l i o n Co $500 m i l l i o n i n annual savings on top 
of the $560 m i l l i o n i n annual savings projected i n 
t h e i r 1994 meiger appli c a t i o n . That disclosure, plus 
the baiuier earnings, helped push BNSF stock up $5,875 
fo r the day t o close at $ 32.75 i n hea-vy trading. That 
p r i c e , a 52-week high, represents a $20 per-share gain 
since Ju,̂  - 1. 

T r a f f i c World. October 30, 195 5, at 37. 

Christensen concedes that the o u a n t i f i a b l e benefits may 
be as high as $500 m i l l i o n , but he (and LOJ) focus t h e i r 
assessments on the lower end ($73 m i l l i o n ) of his projected 
range. 

Sfifi UP/SP-iTO at 61 (citing Christensen Dep., Apr. 23, 
1996, at 27). f • V I 
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such, represent p r i v a t e , not p u b l i c , benefits of the merger.'*' 
We w i l l discuss each of these arguments m tu r n . 

One of the major problems with Christensen' s analysis i s 
that he assumes that major service coordinations of the scale 
that v i l l take place here can be accomplished through voluntary 
trackage r i g h t s and other j o i n t agr-iements without the stimulus 
of a merger.'"* Indeed, DOJ has even gone so f a r as t o suggest 
that applicants have the burden of proving the negative 
proposition that the merger benefits cannot be obtained through 
any m.eans short of merger."' DOJ c i t e s no precedent or 
statutory basis f o r t h i s novel approach. Moreover, DOJ's 
approach goes against the g r a m of our statute, which assumes 
that carriers w i l l take the i n i t i a t i v e m proposing r a i l 
consolidations that permit r a i l r o a d s to create superior networks, 
to provide better service, and to operate more e f f i c i e n t l y . The 
ICC consistently rejected claims that coordination of b e n e f i t s 
can be achieved v o l u n t a r i l y on the grounds that i t i s up to r a i l 
management, not the agency, t o determ.ine how such e f f i c i f t n c i e s 
can be achieved. For example, i n SF/SP. a merger proposal tnat 
was ul t i m a t e l y denied because of competitive concerns, the ICC 
explained: 

Applicants sought to n e u t r a l i z e the assertion that many 
of the claimed merger benefits could be achieved by SPT 
and ATSF by cooperative e f f o r t s short of merger. 
Applicants explored i n d e t a i l the non-merger mechanisms 
suggested by DOJ i n a manner which convinces us that 
there are p r a c t i c a l , l e g a l and competitive problems 
which would s u b s t a n t i a l l y lessen the effectiveness of 
such arrangements. I t seems clear to us t h a t without 
the u n i f i e d management r e s u l t i n g from the merger, few 
i f any of the operating economies projected under the 
Operating Plan are a t t a i n a b l e . 

SF/.gP, 2 I.C.C. at 872. We continue to believe t h i s i s a correct 
analysis, and one t h a t f i t s the facts of t h i s case j u s t as w e l l . 
Moreover, Christensen's premise i s not only unproven, i t i s 
implausible; i f UP and SP have not yet been able t o coordinate 
the core operations of t h e i r competing systems o'utside of the 
merger context, i t i s not r e a l i s t i c to suppose t h a t they could 

Christensen also disputes applicancs' claim that SP's 
service problems w i l l be remedied by the merger. He suggests 
that UP's admittedly rocky experience m i n i t i a l l y absorbing CNW 
demonstrates that, at least i n the short term, SP's service may 
worsen, 

Applicants have shown that they have overcome t h e i r problems 
integ r a t i n g CNW i n t o UP. And the record here shows ehac many 
shippers located on SP l i n e s expecc Co see improvemencs i n SP's 
d e t e r i o r a t i n g system q u i c k l y because of UP's plans t o invest $1.3 
b i l l i o n , which i n large p a r t would go toward upgrading chac 
syscem. 

This sharply contrasts with DOJ witness Majure's 
assumption that trackage r i g h t s are e s s e n t i a l l y worthless. 

Contra FTC 1996 S t a f f Report, Chapter 2, Section E, 
"Eff i c i e n c i e s Should Be Merger-Specific But Parcies Need Noc 
Prove Thac The Merger Is The Least Rescriccive Way Of Achieving 
E f f i c i R cies," pp. 29-31. Moreover, as we already have noced, 
Che FTC recommends r e v i s i n g the merger guidelines used by FTC and 
DOJ m a manner that would make t h e i r a n t i t r u s t enforcement more 
consistenc wich our approach co judging r a i l mergers. 
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ea s i l y do so, especially without the a n t i t r u s t immunity thae our 
approval confers. 

Christensen also asserts that many of applicants' projected 
benefits, whatever they are, would ac t u a l l y be the r e s u l t of 
ongoing, favorable industry p r o d u c t i v i t y crends brought abo'ut by 
Staggers Act deregulation.'"' Christensen explains his basis 
f o r reducing applicants' projected labor savings by s t a t i n g : 

The a b i l i t y to achieve labor savings without merger i s 
borne out i n the s t a t i s t i c s f o r class 1 rail r o a d s over 
the five-year period 1939-1994, when merger a c t i v i t y 
was r e l a t i v e l y quiet. 

DOJ-8 at 9. Applicants have e f f e c t i v e l y rebutted t h i s by 
explaining t h a t the UP/MKT and the SP/DRGW mergers were 
implemented m t h e i r e n t i r e t y i n 1989 and l a t e r , and that 
e f f i c i e n c y enhancing effects of e a r l i e r r a i l mergers (UP/MP/WP, 
NS, CSX, and probably the formation of Conrail) continued i n t o 
the 1989-1994 period. Thus, Christensen's r a i l p r o d u c t i v i t y 
.study necessarily includes, rather than excludes, merger-related 
p r o d u c t i v i t y gams,''' More importantly, applicants' e f f i c i e n c y 
benefits are not based upon the expected yields from industry
wide trends, but cn p a r t i c u l a r savings made possible under t h e i r 
d e t a i l e d post-merger operating plan, Christensen has presented 
no reason f o r us to doubt these p a r t i c u l a r savings, which would 
be over and above any savings yielded by general non-merger-
re l a t e d p r o d u c t i v i t y trends. 

Applicants have included two items that we believe should be 
excluded from q u a n t i f i a b l e benefits. Applicants have included 
$76 m i l l i o n i n projected net revenue gains from, t r a f f i c s h i f t s i n 
t h e i r c a l c u l a t i o n of merger-related public benefits, as w e l l as 
$47,2 m i l l i o n m net trackage r i g h t s fees from BNSF. The ICC has 
explained that many merger-related t r a f f i c gains j u s t represent 
neutral revenue transfers from other c a r r i e r s : 

T r a f f i c diversions, as such, are not public b e n e f i t s ; 
only the service improvements and cost savings 
associated with t r a f f i c diversions can be counted as 
publi c b e n e f i t s . 

UP/CNW. s l i p op. at 6',. Applicants acknowledge that the ICC did 
not agree t h a t r a i l - t o - r a i l t r a f f i c s h i f t s should be viewed as 
public b e n e f i t s . Nonetheless, they claim that the net revenue 
gams they have projected here serve as a reasonable proxy f o r 
the public benefiCs, Alchough we have eliminaced ehe $76 m i l l i o n 
i n nee c r a f f i c diversions in our rescaeemene of appilicanCs' 
projeccions of quancifiable public benefics, we have recognized 
che impoicanc e f f i c i e n c i e s leading Co Chese C r a f f i c s h i f c s below. 
S i m i l a r l y , our resCacemenC excludes applicancs' projecced receipt 
of $47.2 m i l l i o n i n net trackage r i g h t s fees from LNSF. The 

"* While Chriseensen's Cescim&ny appears to apply t h i s 
analysis only to applicants' projected S261 m i l l i o n i n labor 
savings, DOJ i n i t s Brief takes the concept a step f a r t h e r i n an 
e f f o r t to dispute a l j of applicants' benefit claims. DOJ-14 at 
43-44 , 

Christensen makes one other claim with respect t o labor 
savings t h a t we summarily r e j e c t . He claims that applicants' 
projected savings i n chis area should be reduced by ac lease 8V, 
ehe minimal amounc Chac he assercs unionized r a i l employees are 
overpaid r e l a t i v e to t h e i r next Last alternaeive. See DOJ-8, 
VS Chriseensen, at 11-12. 
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largest p o r t i o n of t h i s i s simply a tr a n s f e r from BNSF r e s u l t i n g 
from the grant of trackage r i g h t s t c preserve the competitive 
status quo. 

Fi n a l l y , we reject Christensen's assertion that applicants' 
projected $102.9 m i l l i o n i n procurement savings (from combined 
purchasing) i s a pri"=>te t r a n s f e r from suppliers t o UP/SP because 
applicants have not shown that these savings w i l l r e s u l t from 
e f f i c i e n c i e s achieved by suppliers, rather than by UP/SP's 
combined purchasing power. Applicants explain that the ICC 
re g u l a r l y .accepted as public benefits "lower materials costs 
r e s u l t i n g from purchasing e f f i c i e n c i e s . " BN.̂ SF. s l i p op. at 64. 
In accepting these, tlie ICC never required merger applicants to 
audit the production a c t i v i t i e s and p r i c i n g decisions of t h e i r 
suppliers, and t h i s p r o p r i e t a r y information would generally not 
have been available. We accept applicants' projected procurement 
savings and incorporate them i n our restatement of q u a n t i f i a b l e 
public b e n e f i t s . 

KCS witnesses O'Connor and Darling claim that past r a i l 
mergers have produced few e f f i c i e n c y gams or other cost savings. 
Nonetheless, they conclude that there are $434.8 m i l l i o n i n 
supportable normal year recurrent savings. See KCS-33 (Vol. 1), 
VS O'Connor/Darling, at 343. 

Applicants explain that O'Connor and Darling are i n e r r o r i n 
concentrating on the huge decline i n UP performance in 1983, the 
f i r s t year a f t e r the UP/MP/WD meryer, m judging that merger a 
f a i l u r e . For a l l p r a c t i c a l purposes, that merger was not 
implemented i n 1983, but i n 1984-36, a f t e r labor agreements were 
reached and the WP rebui l d i n g p r o j e c t was completed. Applicants 
also have shown numerous other e r r o r s i n the O'Connor/Darling 
statement, and have e f f e c t i v e l y rebutted claims by the KCS 
witnesses that applicants nave improperly calculated merger 
benefits i n those benefit categories that we have accepted See 
UP/SP-230 at 70-73. 

Unquantified Benefits. 
More E f f i c i e n t Routes/Single-Lme Service. m p r i o r 

m.ergers, the ICC placed substantial weight on evidence that a 
proposal presented "opportunities f o r s i g n i f i c a n t l y improved 
routings." Sfifi, ?.g., NS Control. 366 I.C.C. at 173, 175, 196-
200. The ICC also consistently recognized t.he substantial public 
benefits rhat can be derived through creating new s i n g l e - l i n e 
services. CSX Control. 363 I.C.C. at 553. 

Applicants have shown evidence of unprecedented ' 
opportunities f o r improved routings and new s i n g l e - l i n e routes 
here. A comt^med UP/SP system w i l l provide shippers with 
shorter, more e f f i c i e n t routes throughout the West. S i m i l a r l y , 
the trackage r i g h t s and l i n e sales provided in the BNSF agreement 
w i l l g r e a t l y improve BNSF's western route system. A b r i e f 
summary of Chese improvemencs i s see forCh i n Appendix D aC 1 
(Improved Roucings) , 

As a resulc of Chis merger, every ."shipper served by UP, 
buC noc by SP, w i l l gain s i n g l e - l i n e service Co a l l SP poines, 
and vice versa. More Chan 350,000 cars, c r a i l e r s , and 
coneainers, carrying 26 m i l l i o n Cons of freighC, w i l l gain 
s i n g l e - l i n e service each year. The BNSF agreemenc w i l l add 
s i n g l e - l i n e service f o r anocher 120,000 cars a year. See 
Append-i.x D ac 2 (Expanded Single-Line Service) . 

Moreover, ehe expanded coverage that common con t r o l promises 
w i l l have numerous b e n e f i c i a l impacts on many markets--
i n t e r n a t i o n a l , intermodal, food products, forest products, autos, 
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chemicals, gram, coal, metal and minerals. See Appendix D at 3 
(Expanded Market Coverage). 

Applicants w i l l reduce SP's high r e c i p r o c a l switching 
charges of almost $500 per car. SP's charges have been 
c r i t i c i z e d by many shippers as reducing t h e i r competitive options 
at commonly served points, and have prompted SP's interchange 
partners t o increase t h e i r switching charg"^s when dealing with 
SP. Applicants w i l l reduce these cnarges pursuant to the CMA 
agreement,'" making a v a i l a b l e to shippers many routings that 
•were previously uneconomical. 

Increased Capacity and Capital Investment. UP/SP plans to 
spend approximately $1.3 b i l l i o n over the next 4 years t o upgrade 
SP f a c i l i t i e s , assemble more d i r e c t routes, b u i l d new ter-minals 
and yards, and improve service. These merger-related investments 
w i l l improve r a i l service and strengthen competition. Many of 
these investments w i l l go toward updating the inadequate SP 
system, investments that SP does not have the c a p i t a l t o make on 
I t s own."' 

These improvements w i l l include more than a quarter of a 
b i l l i o n d o l l a r s m new intermodal f a c i l i t i e s . UP/SP w i l l b u i l d a 
new intermodal terminal i n the "Inland Empire," Che ease end of 
the Los Angeles Basin where BNSF's s t a t e - o f - t h e - a r t f a c i l i t y at 
San Bernardino gives i t an advantage today. I t w i l l b u i l d a new 
f a c i l i t y at Kansas City, and others at points i n Texas; expand 
incermodal f a c i l i t i e s such as SP's Long Beach intermodal f a c i l i t y 
and UP's Chicago f a c i l i c i e s ; and add subsCancial capaciCy Co 
intermodal terminals at Seattle, Portland, Salt Lake City, 
Denver, and St. Louis. UP/SP also w i l l invest m i l l i o n s of 
doll a r s i n new and improved f r e i g h t -yards, r e p a i r sJiops, and 
other f a c i l i t i e s . ' " 

Improvement of the Declining SP Service. A major benefit of 
the merger i s that i t would permit tne f i n a n c i a l l y weak SP to 
become a part of a large, healthy r a i l system w i t h the f i n a n c i a l 
wherewithal t o sustain e f f i c i e n t operations and maintain a viable 

In UP/SP-266, applicants acknowledge t h e i r modified 
agreement t o provide r e c i p r o c a l switching charges t o BNSF at 
2-to - l p oints as wel l as non-2-to-l points at a rate no higher 
than $130 per car, adjusted over time f o r coses. At other 
points, UP/SP w i l l cap i t s r e c i p r o c a l switching charges w i t h a l l 
other r a i l r o a d s at $150 per car, subject to the same adjustments, 
with f u r t h e r reductions possible through b i l a t e r a l negotiation. 

For instance, UP/SP w i l l invest: S221.4 m i l l i o n , adding 
over 100 miles of double track t o the Sunset Poute to improve 
t r a m speeds and r e l i a b i l i t y ; $145.8 m i l l i o n t o make the SP 
Tucumcari Line a high-speed intermodal l i n k between ehe Midwesc 
and Southern C a l i f o r n i a ; and S125.4 m i l l i o n t o upgrade UP's Texas 
t P a c i f i c l i n e to connect w i t h the Sunset Route to provide d i r e c t 
service between Memphis and C a l i f o r n i a . The merged system w i l l 
clear tunnel r e s t r i c t i o n s that block SP from compeeing f o r most 
doublestack c r a f f i c i n the 1-5 and Central Corridors. Shippers 
w i l l b e n e f i t from a l l of these investments. 

"• One such p r o j e c t w i l l be t o restore SP's det e r i o r a t e d 
Roseville Yard. UP/SP's $38.2 m i l l i o n commitment w i l l allow 
Hoseville to reduce t r a n s i t times and improve blocking f o r 
t r a f f i c from Los Angeles to Seattle, and as f a r east as Chicago. 
Further south m C a l i f o r n i a , UP/SP w i l l b u i l d a new $24 m i l l i o n 
repair f a c i l i t y at West Colton, which w i l l complement $40 m i l l i o n 
cf other investments t o ensure equipment r e l i a b i l i t y . 

- 114 -



Finance Docket No. 32760 

plant investment. There may be t h e o r e t i c a l a l t e r n a t i v e s for SP 
to explore a merger with some company other than UP, but no such 
buyer has come forward with an o f f e r to buy the whole SP system, 
e-/en though the f i l i n g of t h i s merger a p p l i c a t i o n was public 
notice that prospective offerors needed to f i l e such an 
inconsistent applicat:.on under the timeframes established f o r 
t h i s proceeding. And, the r e t e n t i o n of the SP system i n one 
piece permits network e f f i c i e n c i e s ( e f f i c i e n t s i n g l e - l i n e service 
for numerous shippers) that are c l e a r l y i n the public i n t e r e s t . 

DOJ, KCS, and Conrail contend that SP i s , and can continue 
to be, an e f f e c t i v e competitor, but the facts suggest otherwise. 
DOJ's witness Zimmer contends thae SP has begun Co be profiCable 
since i c s new management took over i n 1993, and she contends that 
a posicive income cf $61 m i l l i o n would have resuleed i n Che 
absence of special charges during 1995. Zimmer also noces Chac 
SP's operaeing income and nee income improved subscancially i n 
1994 over 1993. During chat period, SP raised $886 m i l l i o n 
through the sale of common stock and $375 m i l l i o n through 
issuance of senior notes. Zimmer argues that SP can generate 
funds from operations to support a d d i t i o n a l c a p i t a l investments 
as well as using other financing options. She assumes the 
a v a i l a b i l i t y of a S30C m i l l i o n c r e d i t l i n e , and SP's continuing 
a b i l i t y to s e l l real estate as a means of financing what she 
a c e p t s would be SP's necessary c a p i t a l expenditures of $1 
b i l l i o n over the next 4 years. 

Applicants, the State of C a l i f o r n i a , ' " and UTU, however, 
have submitted conv..ncing evidence that SP's competitive p o s i t i o n 
IS eroding, and w i l l continue to do so, because of i t s i n a b i l i t y 
to generate s u f f i c i e n t c a p i t a l to provide q u a l i t y service. Other 
than i n one unrepresentative year, 1994, SP has h i s t o r i c a l l y been 
f i n a n c i a l l y weak and unprofitable, r e l y i n g heavily on large r e a l 
estate sales t o generate necessairy cash flows. SP cannot 
continue t o generate funds from t h i s source, however, because i t 
has a dwindling amount of marketable r e a l estate available f o r 
sale.'" As applicants note, SP's unsecured c r e d i t now has 
"junk bond status," and i t i s unable to secure a d d i t i o n a l funds 
from i t s lenders because i t cannot meet the earnings tests of i t s 
loan covenants. Issuance of a d d i t i o n a l stock does not seem to be 
an option because i t would further d i l u t e the low value of 
e x i s t i n g shares without yi e l d i n g any s u b s t a n t i a l a d d i t i o n a l 

Many government and shipper p a r t i e s from the State of 
C a l i f o r n i a appear i n t h i s record i n support of applicants' 
proposed merger. Their statements stress the b e n e f i t s that w i l l 
r e sult from a f i n a n c i a l l y revived SP, and strongly dispute 
protestants' claims of competitive harm f o r t r a f f i c moving i n t o 
or out of the State. Sfifi, e.g.. Conlon, Oral Aig. Tr. at'46C-
478 . 

'̂° SP noCes Chac mosc of i t s more valuable properCy has 
previously been sold; i n 1995, ie cook 400 separace Cransaccions 
to s e l l $49 m i l l i o n worth of property. UP/SP-230, VS Yarberry, 
ae 3 . 

UTU has corroboraced chis, explaining: 

As f a r as UTU i s concerned, ehere jusc isn'C enough real 
escace l e f c , . , for Che SP eo concinue t o o f f s e t i t s net 
operating losses from r a i l operations by s e l l i n c che real 
eseate ehac ic does have l e f c . ThaC has been .'. . ehe 
modus operandi of SP for quice some Cime. 

M i l l e r , Oral Arg. TR at 507-08. 
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funds. Thus, even i f the o p t i m i s t i c income projections of Zimmer 
are borne cut, and we Chink chac i s unlikely,'-" SP would s C i l l 
lack Che funds Co hale i c s compecitive s l i d e . 

Based on our examination of the record, and SP's Annual 
Reports, we conclude that SP i s , and w i l l continue to be, weaker 
than i t s p r i n c i p a l competitors i n the West (BNSF and UP). 
Alchough SP could remain i n operacion as an mdependenc c a r r i e r 
for some time absenc the merger, i t s i n a b i l i t y to generate 
adequate cash flow from operaticns, and l i m i t a t i o n s on i t s 
a b i l i t y to borrow or co s e l l stock, w i l l prei-lude i t from being a 
strong competitor to UP or BNSF. ""he level of service now 
offered by SP i s below that offered by i t s competitors, and 
declining; i t i s e s s e n t i a l l y a smgle-tr-ck, low-density, high-
cost r a i l r o a d . 

Further, i f SP continues to operate as an independent 
c a r r i e r , i t s r e l a t i v e p o s i t i o n w i l l worsen. Absent a merger, SP 
projects that i t would upend less than SICO m i l l i o n a year f o r 
improvements, while BNSF and UP each plan tc invest b i l l i o n s of 
dollars i n maintaining e x i s t i n g f a c i l i t i e s and upgrading plant 
and equipment. With the merger, however, i t i s undisputed that 
UP w i l l have adequate f i n a n c i a l resources to supply the SP system 
the c a p i t a l that i t needs t o provide t r u l y competitive service 
over SP's routes. 

COMPETITIVE HARM. The Staggers Act granced r a i l r o a d s 
freedom irom an overly resCriccive and burdensome regulacory 
regime, e.iabling Chem Co compece more effeceively wich each oCher 
and wieh oCher Cransporcacion modes, mosc nocably moCor c a r r i e r s 
and barge l i n e s . This compecicion has provided an important spur 
to more e f f i c i e n t operations, including e f f i c i e n c i e s gai.ned 
through merger and consolidation, while ensuring that these 
e f f i c i e n c y gains have been equitably shared by ra i l r o a d s and 
t h e i r customers. The competitive process unleashed by the 
Staggers Act has been one of the most s i g n i f i c a n t public p o l i c y 
successes of t h i s century. One of our most important roles i s to 
ensure that t h i s process continues. 

As with our determination of Che merger's expecced public 
benefics, our assessmenc of Che pocencial for merger-relaced 
compecicive harms cakes ineo accounc che effeccs of the BNSF 
agreement. As explained below, subject t c that agreement and 
certain conditions that we are imposing, we f i n d that the merger 
as conditioned i s u n l i k e l y t o lead to any sig i f i c a n t competitive 
harms. The BNSF agreement i s intended to permit BNSF t o replace 
the competition that w i l l be l o s t when SP is absorbed i n t o UP. 
Our assessment of the effectiveness of the agreement at 
preserving t h i s competition begins with an examination of the 
manner ir. which UP/SP and BNSF w i l l compete a f t e r the merger. 

Merger W i l l Result i n Rivaliry, Not Collusion. DOJ and 
others have argued t h a t , because the settlement agreement here 
results i n trackage r i g h t s f o r BNSF, already UP's largest r i v a l 
i n the West, i t id i n h e r e n t l y flawed. These p a r t i e s claim that 
duopoly i n the West w i l l lead to market s p l i t t i n g and c o l l u s i o n 
between these two major carriers.'^' When the ICC turned down 

121 

in 1995, 
Indeed, SP incurred a net operating loss of $24 m i l l i o n 

'" Not a l l p a r t i e s c a l l i n g for some form of d i v e s t i t u r e 
base t h e i r requests on fear of market s p l i t t i n g and c o l l u s i o n 
among BNSF and applicants. For example, DOT and SPI state ChaC 

(concinued...) 
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an elevench hour efforC Co formulace ameliorative conditions m 
Che SF/SP merger ic expressed sim i l a r concerns: 

We are d i s i n c l i n e d co r i s k the p o s s i b i l i t y of c o l l u s i o n 
and market s p l i t t i n g that might re s u l t from such an 
a r t i f i c i a l , settlement induced r a t i o n a l i z a t i o n of the 
western r a i l system. 

SF/SP. 3 I.C.C.2d at 935. 

In refusing to reopen the record there to permit examination 
of the remedies that were proposed, the ICC expressed 
dissatisfaction that applicants in that case were dilatory in 
bringing forth their proposal for conditions and disingenuous m 
agreeing to accept conditions that they had categorized for well 
over a year as "deal breakers": 

'We choose not to a l l r w merger applicants an opportunity 
CO. i n effecc, ccck consolidation twice: f i r s t by 
taking a hard-line preliminary approach toward the 
issues of ccmpetition and acceptable condicions, then 
f a l l i n g b-ick on a more c o n c i l i a t o r y approach i f Che 
i n i c i a l f-ipproach i s unsuccessful. 

Id. at 933. Here, i n contrast, applicants presented t h e i r plan 
for addressing competitive harms at the outset. This permitted 
us to examine the plan i n d e t a i l m l i g h t of numerous comments. 
The agency also has the benefit of nine years of a d d i t i o n a l 
experience with decreasing rates i n two-carrier r a i l markets 
under Staggers Act deregulation. We now believe that r a i l 
c a r r i e r s can and do compece effe c e i v e l y wieh each ocher i n cwo-
ca r r i e r markecs. We also Chink Chac ehe face that applicants and 
BNSF have granted access to each other's markets i s not a 
spliccing of markecs, buc a pro-compecicive accion Chac promoces 
che public inCeresC. 

As DOT has poineed oue, Che ouCcome where jusc two companies 
o f f e r che only significane compecicive alcernacives i n a markec 
may range a l l Che way from meense r i v a l r y Co c o l l u s i o n , 
depending on the circumstances of the industry.'^^ Af*-er 
thoroughly examining the economic analyses submitted by various 
parties, we have concluded that t a c i t collusion i s an u r i l i k e l y 
outcome here.'^' 

DOJ and others define t a c i t c ollusion as a s i t u a t i o n where 
firms i n a market have a mutual understanding, not d i r e c t l y 
communicated, permitting rate or service o f f e r i n g s to be set at 
non-competitive levels. DOJ c o r r e c t l y notes t h a t , as the number 
of firms declines, i t becomes easier to understand and t o follow 
the actions of the other firms. Conversely, a d d i t i o n a l 
p a r t i c i p a n t s i n a market cloud the picture, and possible 
reactions of d i f f e r e n t p a r t i e s co a race or service o f f e r i n g 
become harder Co predicc. 

(. . . concinued) 
BNSF would be an accepc.ible purchaser of Che lin e s Chey requesc 
ChaC we order applicancs Co divesc. 

'" DOT-4 ae 22. 

'̂' Our analyses of Che economic wicnesses' CesCimonies 
concerning chis issue are see forch i n Appendix E. We agree with 
DOT ehac chese scudies are mconclvsive. 
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In p r i o r mergers, Che ICC often permitted the number of 
ra i l r o a d s o f f e r i n g service m a given market to decrease to two 
r a i l r o a d s . Indeed, i t approved mergers r e s u l t i n g i n only two 
major r a i l r o a d s serving large portions of the East. The two 
r a i l r o a d s , CSX and NS, have competed e f f e c t i v e l y m t.hese 
ma;-kets. As has been true for the nation's r a i l system as a 
wnale since the Staggers Act, competitive pressures have been 
s u f f i c i e n t to spur railroads to enhance p r o d u c t i v i t y by adopting 
e f f i c i e n t operating an- management cystems, and t h e i r costs have 
gone down each year because of s i g n i f i c a n t p r o d u c t i v i t y gains. 
Competitive pressures have ensured t h a t the preponderance of 
those gains have been passed along to shippers i n the form of 
lower rates and better and more responsive service. There i s no 
evidence that railroads have colluded, o v e r t l y or t a c i t l y , t o 
maintain i n e f f i c i e n t operations, unresponsive service, or above-
market rate levels. 

Another example of e f f e c t i v e competition i n a two-carrier 
market i s i n the Powder River Basm, where BNSF and UP o f f e r 
vigorous competition to PRB coal snippers who have seen rates 
continuously decline. At oral argument, DOJ stated: 

. . the Powder River Basm precedent too small, 
and too narrow, and too recent t o be app led t o the 
facts of t h i s case. I am not a c t u a l l y f a m i l i a r with 
the prices i n the East . . . . 

Bingaman, Oral Arg, TR at 143. In response to being asked 
whether DOJ could provide any evidence of co l l u s i v e behavior 
between r a i l r o a d s m two-railroad markets i n the past, DOJ 
responded: 

We have evidence of collusive behavior m many 
in d u s t r i e s . . . . I don't know i f there i s a r a i l r o a d 
case s p e c i f i c a l l y , but i t i s a fundamental tenet of 
merger law that collusion, where there are only two 
p a r t i e s , i s much more possible. 

Id. at 144. However, at oral argument, DOT argued that two-
r a i l r o a d markets result i n r i v a l r y rather than c o l l u s i o n , and 
that the conclusions of DOJ and other protesting p a r t i e s 
concerning 3-to-2 compecicive harm were incorrecc: 

. . . induscry concencracion has noc led eo increased 
r a i l races ac a l l . Your own precedene i n Che BN/SanCa 
Fe and UP/Kacy mdicace your b e l i e f ehac Cwo 
independene, unconserained r a i l r o a d s can and do supply 
vigorous competicion. . . . [Wje concluded ehac i s 
indeed Che case, 

Smieh, Oral Arg. TR ac 173-74, Based on our experience wich 
r a i l r o a d mergers, and the lack of r a i l r o a d - s p e c i f i c evidence 
presented by DOJ m support of i t s p o s i t i o n , we f i n d DOJ's 
arguments to be unconvincing. 

We conclude that steps taken by applicants here to avert 
anticompecicive impaccs (chrough che BNSF agreemenc), combined 
wich che addicional condicions we are im,posing, w i l l safeguard 
against t a c i t c ollusion. We believe thac BNSF w i l l aggressively 
compece wiCh UP/SP where i t can obtain p r o f i t a b l e t r a f f i c under 
the BNSF agreement. Further, the monitoring condition we are 
imposing w i l l deter collusion and enable us t o take any necessary 
c o r r e c t i v e action, Ke note that the a n t i t r u s t immunity 
incor-porated i n our approval of the merger m no way excends Co 
any c o l l u s i v e p r i c i n g accion. 
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Competition at 3-to-2 Points Not Diminished. We have 
examined i n d e t a i l the nature of the 3-to-2 t r a f f i c at issue, and 
have determined that i t presents l i t t l e p o t e n t i a l for 
s i g n i f i c a n t , merger-related competitive harm. Most of t h i s 
t r a f f i c i s e i t h e r intermodal or automotive t r a f f i c that enjoys 
vigorous motor c a r r i e r competition.'^' 

As we have previously explained, numerous mergers since 1980 
have sharply reduced the number of major ra i l r o a d s . During that 
time, the ICC's policy focused usually on preserving two-railroad 
competition, not on preserving three-railroad competition. 
Overall, however, r a i l r o a d costs and rates have declined a great 
deal, w i t h the av»rage i n f l a t i o n - a d j u s t e d r a i l rate per ton 
decli n i n g by 37.7V from i t s 1981 peak Co year-end 1993. Even so, 
because pervasive reduccion of Che major r a i l c a r r i e r s across Che 
West from three to two c a r r i e r s could be grounds for concern, we 
have c a r e f u l l y examined the circumstances surrounding t h i s case. 
We have concluded Chat no corrective action beyond the conditions 
we are imposing here i s necessary. 

Our analysis of che various empirical scudies i n Chis record 
aCCempcmg Co measure 3-Co-2 r a i l p r i c i n g effeccs i s see forCh m 
Appendix E. SCudies from che academic liCeracure'" and from 
o r i g i n a l or updaced work done tor ehis proceeding were presenCed 
by various wiciiesses, including MacDonald and Grimm for KCS, 
Majure f o r DOJ, Kwoka for Dow, Ploth for KCS, and Peterson and 
Bernheim f o r applicants. We ajree with DOT'S overa l l assessment 
thae chese scudies are inconclusive. According Co DOT: 

Opponencs' posicions on the instant merger are drawn 
from theory and models of f i r m behavior t.hat lack 
empirical support. They support t h e i r statements w i t h 
reference to a body of l i t e r a t u r e on i n d u s t r i a l 
organization, showing that concentration at some poi n t 
leads to higher prices. However, oniy a very few of 
these studies address the r a i l r o a d industry, and t h e i r 
c r e d i b i l i t y has been seriously challenged . . . . 

'" Applicants and DOJ agree that the largest 3-to-2 t r a f f i c 
flow i s Los Angeles-Chicago intermodal t r a t ' i c . DOJ's numbers 
confirm that BNSF's premium service currently dominates these 
movements. BNSF's share of intermodal r a i l t r a f f i c m t h i s 
c o r r i d o r i s ove. 50V. We believe applir-r.ntp' plan to a.-sign most 
expedited, service sensitive intermodal and automotive c r a f f i c to 
SP's Tucumcari Line and most slower manifest t r a f f i c t o UP's 
Central Corridor Line w i l l provide more e f f e c t i v e competition to 
BNSF fo r a l l t r a f f i c moving between Los Angeles and the St. Louis 
and Chicago gateways. Shippers and numerous other a f f e c t e d 
C a l i f o r n i a p a r t i e s agree. Remarkably, DOJ, alone among the major 
p a r t i e s , has concluded that competitive harm to t h i s t r a f f i c i s 
so s i g n i f i c a n t zhat i t can only be cured by d i v e s t i t u r e of one of 
applicants' Los Angeles t o Chicago routings. We strongly 
disagree. 

'" C. Grimm, "Horizontal Competitive Effects i n Railroad 
M'.rgers," Research i n Transportation Economics. Vol. 2, T. Keeler 
(ed.l, JAI Press, 1985, pp. 27-53; J.M. MacDonald, "Competition 
and Rail Rates f o r ehe Shipment of Com, Soybeans, and Wheat," 
Rand j.'?urnal of Economics 18:1 (Spring 1987); J.M. MacDonald, 
"Railroad Deregulation, Innovation, and Compecicion: Effeccs of 
ehe SCaggers Ace on Grain Transporcacion," Journal of Law and 
gctppgmjgff 32:2 ( A p r i l 1989); and C. WinsCon, T. Corsi, C. Grimm 
and C. Eva-.s, The Economic Effeccs of Surface Freight 
Deregulacion. Brookings, 1990. 
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DOT-4 ae 22. AfCer b r i e f l y discussing Che various scudies, DOT 
concludes Chac: 

[None] of che foregoing analyses, examining boCh 
sides of ehe duopoly issue, leads Co a f i r m conclusion 
on Che compecicive outcome i n markets i n which the 
number of railroads goes from three t o two . . . . DOT 
recommends that the Board r e f r a i n from remedial action 
to maintain three r a i l r o a d service i n these markets. 

Id. at 24. 

A number of protestants' studies do s p e c i f i c a l l y address 
r a i l r o a d i r .cmg. They attempt t o estimate any enhanced a ^ j i l i t y 
of railroads t o raise rates above costs by taking advantage of 
the reduction, by one, i n the number ot post-merger r a i l 
c a r r i e r s . The studies compare rates in markets served by three 
railroads w i t h rates m markets served by two. One common 
problem with these studies i s the use of a s t a t i c context to 
project rate increases m r a i l markets a f t e r the merger, 
Protestants neglect to account f o r a key dynamic element of t h i s 
merger, the dramatic cost reductions i t w i l l make possible. They 
generally f a i l to acknowledge that a'ly l i m i t e d a b i l i t y t h i s 
merger creates to raise rates over costs w i l l be o f f s e t t c the 
extent that the m.erger results i n s i g n i f i c a n t reductions i n 
applicants' costs. Another dynamic element of t h i s merger i s the 
d e t e r i o r a t i n g condition of SP, and the e f f e c t t h i s would have on 
r a i l p r i c i n g . 

Majure's study for DOJ i s p a r t i c u l a r l y flawed. His study 
estimates that the merger w i l l r e s u l t i n a rate increase of 10.9V 
for $4,751 b i l l i o n i n 3-to-2 t r a f f i c flows. Majure's large 
p r i c i n g e f f e c t s are derived e n t i r e l y from studies of gram, a 
commodity w i t h very d i f f e r e n t t r a n s p o r t a t i o n c h a r a c t e r i s t i c s from 
the commodities that make up most of the 3-to-2 t r a f f i c here. 'We 
do not think i t i s v a l i d to apply rate p r o j e c t i o n s based on grain 
t r a f f i c t o other categories of 3-to-2 t r a f f i c chat have markedly 
d i f f e r e n t t r a n sportation c h a r a c t e r i s t i c s , as Majure has done. 
This i s e s p e c i a l l y true because more than 70V of the 3-to-2 
t r a f f i c i s made up of commodities that are c l e a r l y much more 
Cruck-compeciCive Chan gram, and whose shippers scrongly supporC 
Che merger. 

Moreover, as deeailed i n Appendix E, Majure's scudy i s noe 
even v a l i d f o r gram because he f a i l s Co include a variable Co 
accounc f o r Che diseance of ehe shipper from nearby waCerways. 
Barges, where they are available, are a p a r C i c u l a r l y imporcanc 
faccor i n grain Cranspore. Furcher, the nearer a shipper i s Co a 
wacerway, Che more l i k e l y ChaC more Chan one r a i l c a r r i e r w i l l be 
available;, racher than less l i k e l y , as Majure speculates. 

F i n a l l y , Majure's scudy i s suspecc eo ehe exeenc thae he 
uses one geographic d e f i n i c i o n , a 6-digie SPLC, m estimacmg 
2-co-l and 3-eo-2 race impaccs, while using much broader 
geographic d e f i n i c i o n s , BElAs or 4-digie SPLC's, Co define che 
universe of C r a f f i c chac supposedly would s u f f e r ehe race 
increases he predicts. This mix-and-match approach i s inherenely 
suspecc and thus cannot be given substantial weight 

In summary, Majure's use of BEAs and SPLCs to measure 
Cra f f i c flows leads Co an overestimate of the amounC of C r a f f i c 
Chac would face ehe Ions of one of Chree direce r a i l compecieors. 
His use of g r a i n race aaCa makes ie inappropriaCe Co apply his 
resulcs t o other commodities th a t do noe share grain's unique 
Cransporcacion characCeriscics. His daCa 1imicacions and 
measuremenC errors s i g n i f i c a n c l y increase ehe upward bias i n his 
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escimaces of merger-relaeed compecicive harm. And he has f a i l e d 
to account f o r any o f f s e t t i n g e f f e c t s from the dramatic merger-
related reduction i n applicants' costs. 

Nonetheless, we have used his study Co provide an upper 
bound Co Che pocencial compecicive harm faced by 3-eo-2 shippers. 
Even i f DOJ's eseimace of $1.4 b i l l i o n of non-incermodal, non-
aucomocive 3-to-2 t r a f f i c were accurate, which we do not believe 
i t IS, and i t s projected post-merger rate increase for that 
t r a f f i c of 10.9V were v a l i d as w e l l , which we believe i s 
overstated, i t would produce a rate increase of $152 m i l l i o n for 
that t r a f f i c . We consider t h i s at best an outside estimate of 
harm for shippers m 3-to-2 markets. Even i f t h i s assessment of 
harm were accurate, t h i s amount i s heavily outweighed by the 
substantial public benefits that w i l l r e s u l t from t h i s merger as 
conditioned. 

Another key factor m our analysis i s the l i m i t e d role now 
played by SP as the t h i r d c a r r i e r i n these markets. As we 
explain elsewhere in t h i s decision, SP'.s poor f m a n - i a l condition 
has l i m i t e d i t s access to c a p i t a l necessary to renovate i t s plant 
and equipment so as to match the service q u a l i t y and cost of 
service of i t s competitors. Thus, SP i s c. constrained, not a 
f u l l competitor, with l i m i t e d impact cn the p r i c i n g actions of 
other western c a r r i e r s . 

As a re.«;ult, SP's role, p a r t i c u l a r l y with regard to the very 
service-sensitive automotive and mtermodil t r a f f i c that makes up 
a large part of the 3-to-2 t r a f f i c , has diminisned. (According 
to applicants, SP now handles only 2(JV of 3-to-2 t r a f f i c . ) Two 
decades ago, f o r example, SP was the dominant auf;motive c a r r i e r 
i n the West, with d i r e c t service to and from four automobile 
assembly plants m C a l i f o r n i a . Since then, as a r e s u l t of the 
clor-j-r-e ot three of these four plants and SP's decline i n 
serv i c f , SP has f a l l e n to a very small share (less than lOV i n 
1994) cf the automobile business handled by the western 
rai l r o a d s . SP has been unable to make necessary investments i n 
new automobile f a c i l i t i e s and auto-handling f r e i g h t cars. 

For a l l of these reasons, we believe that protestants have 
overstated harm in 3-to-2 markets and that corrective action i n 
3-to-2 markets i s not required. 

Competition at 2-to-l Points Not Diminished. UP and SP 
d i r e c t l y compete for t.he business of a small number of shippers 
whose plants have direct access to both railroads. They also 
compete f o r the t r a f f i c of a larger group of shippers with planes 
loodced on the l i n e -)f one of Che cwo r a i l r o a d s , buc who can 
reach a nearby l i n e of che ocher chrough a reciprocal swicching 
arrangement. When no t h i r d c a r r i e r i s present, applicants have 
designated plants with access to both UP and SP, e i t h e r d i r e c t l y 
or through reciprocal switching, as 2 - t o - l points, and have 
granted BNSF access to those plants v i a trackage r i g h t s , as a 
replacement c a r r i e r tor SP. Applicants have also agreed t o 
continue t o o f f e r reciprocal switching at these plants v i s - a - v i t 
BNSF ae a charge noe Co exceed $130 per car, adjusced upward or 
downward each year on che basis of 50V of ehe RCAF, unadjusCed 
for produccivicy. 

To i d e n c i f y pomes co b'. covered by correccive crackage 
righcs, applicancs have id':neified 2-Co-l poines as ehose ehac 
can l e served dir e c c l y , o.- Chrough re c i p r o c a l swicching, by UP 
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and SP buc by no oCher Class I railroad.'^'' Applicancs have 
also idenCified a caCegory cf 2-to-l corridor flows, where only 
UP .nd SP o f f e r competitive a l t e r n a t i v e s : Houston-New Orleans; 
Houston-Memphis; Lake Charles/'West Lake-New Orleans/Mexico; 
Texarxana-Memphis; and Shreveport-Mempnis .'" Under the BNSF 
agreetLient, BNSF would be given overhead trackage r i g h t s over 
ehose corridors, buc ic would only have auchoricy Co serve 
shippers ac 2-co-l poincs. 

Protestants argue that applicants' approach i s too 
r e s t r i c t i v e because many shipper-j benefit from UP-SP competition 
i n ways other than having both of those c a r r i e r s p h y s i c a l l y reach 
t h e i r sidings. Protestants argue that other forms of 
competition--transloading, build-ms or build-outs, close market 
competition and plant switching, and location of new sites--can 
a l l be e f f e c t i v e i n b r i n g i n g pressure or. each c a r r i e r ' s 
rates. •"' 

Protestants argue t h a t the correct measure of competitive 
impact must center around flows between t r i g m - d e s t mat ion p a i r s , 
and they evaluate o n g m - d e s t m a t i o n flows by commodity. They 
also use broader geographic areas than "pcmts" i n an attempt to 
estimate the p o t e n t i a l f o r such optio.ns as build-ms and 
transloading that r e s u l t from, carriers cei.ng near each other. 
They argue that a l l shippers who have sucn competitive options 
before the merger need t o be protected with d i r e c t access to 
another c a r r i e r . 

Protestants use various geographic u n i t s t o estimate 
s i t u a t i o n s where r a i l c a r r i e r s are close enough together that 
loss of one of the two merging carriers should be considered a 
f u l l 2 - t o - l impact. Under t h i s approach, the broader the 
geographic u n i t chosen, the gr'eater the l i k e l i h o o d that po'nts 
applicants t r e a t as 1 - t o - l w i l l be i d e n t i f i e d by prote s t a n t s as 
2 - t o - l , 3-to-2, or even 4-to-3. This accounts f o r much of the 
discrepancy i n the p a r t i e a ' estimates of the volume of t r a f f i c 
that w i l l be af f e c t e d oy the merger. Applicants' analysis 
translates r e a d i l y i n t o conclusions as to w)^2t points trackage 
r i g h t s must serve. I n c o n t r a s t , protestants' analysis leads to 
d i f f e r e n t i a t i o n at each poinc depending on che commodiCy and 
oriain-descmacion flow. 

'̂' Applicants contend thaC chey c a r e f u l l y checked actual 
a c c e s s i b i l i t y . They adaea points on shoreline r a i l r o a d s 
reachable by conneccions Co UP an(ji SP, buC by no ocher Class I 
r a i i r o a a . Furcher, they added any point that had what they 
considered to be a bona f i d e b u i l d - i n , build-out, or Cransload 
opcion p r i o r co Che merger. 

'" The uleimace eascern o r i g i n s or destinations f o r 
i n c e r t e r r i t o r i a l t r a f f i c are not considered, only the eascern 
gaceways for such C r a f f i c . 

'•' KCS-33 (Vol. 1), VS Grimm, aC 163-180. 
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KCS scudied flows beeween BEAs,"" based on a commodiCy 
breakdown ae the 5 - d i g i t STCC l e v e l . ' " KCS estimates t o t a l 
revenues f o r 2-t o - l t r a f f i c , based on t h i s broad d e f i n i t i o n and 
using the 1994 100% t r a f f i c data base, to be S2.04 b i l l i o n . DOJ, 
i n i t s study, uses various broad geographic units depending on 
the type of commodity to estimate the volume of affecced c r a f f i c 
[ i . e . , BEAs f o r manufaceured products; and 4 - d i g i t SPLCs for 
"low-valued" (per weight u n i t ) f r e i g h t , for which i t alleges that 
extensive truck hauls to a reload point would net be 
feasible'"] , and excludes a l l t r a f f i c ic considers Cruck 
compecicive f o r che enCire movemene from ori-jm Co descinacion 
based on diseance (up t o 500 miles f o r BEA commodities and 100 
miles for 4 - d i g i t SPLC commodities). Using the 1994 Waybill 
Sample, DOJ estimates revenues for 2 - t o - l markets at $1.5 
b i l l i o n . NITL's study, using 1994 Waybill Sample data at a 
6-d i g i t SPLC l e v e l , " ' estimates revenues for 2 - t o - l t r a f f i c to 
be $2.58 b i l l i o n . Applicants i d e n t i f y $1,002 m i l l i o n of t r a f f i c 
at 2 - t o - l points.'" Protestants imply that the BNSF trackage 
r i g h t s are inadequate to the extent that they do net serve a l l 
shippers that experience some competitive harm, however i n d i r e c t . 

In essence, the problem w i t h protestants' 2 - t o - l analysis i s 
that they aggregate t r a f f i c that w i l l experience various types of 
competitive problems that we think are readily susceptible to 
a i f f e r e n t types of remedies. Although d i v e s t i t u r e of p a r a l l e l 
l i n e s could address harms discussed here, there are less 
i n t r u s i v e ways and more focused ways of achieving t h a t r e s u l t , 
which are adopted here. 

We agree with protestants that applicants have not gone far 
enough i n addressing c e r t a i n adverse compecicive effeccs. 

"° The ICC has found thac BEA-Co-BEA r a i l C r a f f i c flows are 
ofcen f a r too broad to measure accurately p o t e n t i a l merger-
related competitive harm: 

[t] h e t r a f f i c flows between BEA areas in some 
instances, such as the Los Anyele? BEA, include r a i l 
t r a f f i c not affected by changes m the levels of 
competition r e s u l t i n g from the proposed merger. For 
example, i n the Los Angeles BEA, t r a f f i c terminated at 
Needles, CA, on the ATSF would not be affected because 
I t 13 a point exclusive t o ATSF at the present time 
and, i n f a c t , i s near the Arizona border. 

SF/SP. 2 I.C.C.2d at 768. 

131 "STCC" refers t o the Standard Transporcacion CommodiCy 
Code developed by the Association of American Railroads (AAR) in 
the e a rly 1960s. This code, adopted f o r reporting commodity 
s t a t i s t i c s t o the ICC, was patterned a f t e r the U.S. Government's 
Standard I n d u s t r i a l C l a s s i f i c a t i o n Code. 

Inexplicably, as noted e a r l i e r , Majure uses 6-digit 
SPLCs to perform his rate study. 

'" As we have explained, 6 - d i g i t SPLCs are the equivalent 
of f r e i g h t s t a t i o n s , 3y using that l e v e l , NITL approximates 
applicants' standard of seeking poi.nts with d i r e c t access to UP 
and SP. Applicants, however, note that NITL d i d not check actual 
access. 

'" The number would be $795 m i l l i o n i f applicants were to 
leave cue 2-Co-l t r a f f i c s o l e l y served by UP or SP at one end of 
the movement. 
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Applicants, for example, addre.-̂ s the loss of transloading options 
by allowing BNSF to locate transloading centers only at 2 - t o - l 
points. Applicants maintain that cruck movements to new BNSF 
transloading centers at 2 - t o - l points or, to centers on BNSF's own 
lin e s , would be s u f f i c i e n t to ensure rhat no shipper previously 
enjoying such options would br; har.pered by t h i s l i m i t a t i o n . But 
today UP or SP may locate transloading f a c i l i t i e s anywhere on 
t h e i r lines to reach shippers on the other c a r r i e r . We believe 
thae allowing BNSF or chird parcies Co locace cransloading 
f a c i l i c i e s anywhere on Che li n e s where BNSF w i l l receive crackage 
righcs w i l l preserve thac compecicion. 

The same i s erne wich respect to accommodating b u i l d - i n or 
build-out options. I f a UP shipper undertakes a build-out 
option, for example, to reach SP, SP need not subject the shipper 
to a f e a s i b i l i t y t e s t . I t can simply negotia't-e a contract rate 
with chac shipper Chac goes ineo effecc i f Che shipper or Che 
ca r r i e r chac wanes Co obcam ics business accually conscructs =* 
connection. Allowing BNSF to do the same i s a more appropriate 
means of r e c t i f y i n g what would otherwise be adverse competitive 
••mpacts brought about by loss of build-out options. 

Shippers of chemicals and p l a s t i c s that are served by j u s t 
one r a i l r o a d have noted that they also benefit from pressure 
brought on by competitive rate.s that nearby competing shippers 
having access to two r a i l c a r r i e r s can obtain. These shippers 
w i l l continue to benefit from ample geographic competition of 
t h i s type, as we explain elsewhere i n t h i s decision. 

Location of new f a c i l i t i e s provides competitive pressure, 
and t h i s issue was p a r t i a l l y resolved i n the CI^ agreement, as 
BNSF w i l l be authorized to serve a l l new shippers that choose t o 
locace on the SP lines over which BNSF i s obtaining trackage 
r i g h t s . We w i l l broaden that provision also to permit BNSF t o 
serve lew f a c i l i t i e s that locate on UP lin e s over which BNSF has 
bee.- c-ven trackage r i g h t s . 

With the conditions we are imposing, we f i n d that BNSF w i l l 
be an e f f e c t i v e replacement f o r SP at these 2-to-l points and 
affected 1-to-l points. Although various protestants have argued 
that the compensation terms and other conditions of the trackage 
r i g h t s arrangement may not allow BNSF t o replace the competition 
that w i l l be l o s t when SP i s absorbed i n t o UP, those arguments 
are without merit, as discussed i n d e t a i l below. 

Source And Other I n d i r e c t Competition Not Impaired. A 
number of parties ( p a r t i c u l a r l y DOJ, DOT, and KCS) note that UP 
and SP often r e s t r a i n each other's rates and service levels even 
where the shipper has access t o only one r a i l c a r r i e r . This 
i n d i r e c t competition can take two forms. F i r s t , as discussed m 
d e t a i l above, when UP or SP l i n e s run near the plant of an 
exclusively served shipper, the a b i l i t y of that shipper t o 
transload or b u i l d out to a second c a r r i e r can provide important 
leverage i n rate and service negotiations with the c a r r i e r 
providing d i r e c t service t o the plant, and the conditions which 
we are imposing r e f l e c t the importance of t h i s arrangement. 

Second, UP and SP can conpete i n d i r e c t l y through source or 
geographic competition when cheir exclusively served shippers are 
transporting r e l a t i v e l y homogeneous products. We explain below 
why the merger w i l l not diminish source competition f o r the main 
products f c r which th.iS issue has been raised: p l a s t i c an" 
chemical products moving out of the Gulf area; coal moviny out of 
the (SP-served) Uinta Basin and (UP-served) PRB and Hanna Basin; 
and f o r grain and lumber moving throughout che Wesc. 
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Plascics and Other Chemicals. Protestants express concern 
that the merger w i l l permit UP/SP to exercise increased market 
power over shippers of p l a s t i c s and other chemicals. We f i n d 
that, w ith the addition of cert a i n conditions discussed below, 
these concerns have been shown to be groundless. Applicants' 
studies of Gulf Coast p l a s t i c and chemical t r a f f i c have shown 
that source competition w i l l remain powerful, and i n some 
respects w i l l be magnified, tollowing the merger. Applicants 
have demonstrated that a combined UP/SP w i l l be unable to 
exercise any ad d i t i o n a l market power over shipments of any 
pl a s t i c or chemical commodity because the overwhelming percentage 
of shipments w i l l continue to be available to non-UP/SP r a i l and 
non-rail transport a l t e r n a t i v e s . 

The settlements that UP/SP have crafted with BNSF and CMA 
will enhance competition for the large number of plastic and 
chemical shippers whose plants are now served by UP, SP, and no 
other railroad. Indeed, OlA, which accounts for 90V of the 
nation's basic industrial cnemical productive capacity, has 
withdrawn its opposition to the merger m response to important 
steps taken by applicants to meet the concerns of its 
members . ''^ 

BNSF w i l l now be able to serve every p l a s t i c and chemical 
snipper c u r r e n t l y served by UP and SP and no other r a i l r o a d . For 
t.hose 2 - t o - l shippers, competition w i l l be expanded to the extent 
that BNSF w i l l provide a more e f f e c t i v e a l t e r n a t i v e than SP has 
been able to provide at those points. The prospects f o r BNSF 
being able to inprove service options for a p a r t i c u l a r shipper 
are good becausj i t can provide d i r e c t , smgle-lme seir/ice t o 
much of the West, and can provide e f f i c i e n t access to major 
gateways for mcvements to the rest of North America. Moreover, 
various other shippers w i l l continue to have extensive access t o 
ca r r i e r s other than UP/SP, including B.NSF, KCS, and IC. 

For plants served by a single r a i l r o a d , source competition 
can be an e f f e c t i v e competitive r e s t r a i n t on r a i l rates when 
sources of supply are numerou.s, cost conditions of alcernacive 
sources of supply are homogeneous, Cranspore coses from 
alcernacive sources are s i m i l a r , delivered produces are close 
subscicuces, and che share of Cranspore costs i n the delivered 
price of the product i s high. Especially for p l a s t i c s , as SPI 
admits i n i t s comments, each of these factors i s present now, 
SPI-11 at 14; VS Ruple at 9; and VS Bowles at 2. We note that 
these factors w i l l continue a f t e r the merger. The record shows 
that there are approximately 40 plants producing s u b s t a n t i a l l y 
i d e n t i c a l p l a s t i c resins i n the Gulf region alone.'" 
Transportation costs f o r p l a s t i c s are approximately 20V of 
delivered costs. The r a i l r o a d s are well aware t h a t , i f p l a s t i c s 
shippers do not receive transportation rates comparable t o those 
received by t h e i r nearby competitors, they w i l l be hindered i n 
t h e i r a b i l i t y to compete i n marketing t h e i r products, and the 
serving c a r r i e r w i l l lose t r a f f i c . 

S?I asserts thac UP/SP would have access to 90V of the 
plast-.cs movements, with a post-merger market share of about 63V. 
SPI's concern i s that the merger would permit UP/SP to dominate 
the t r a n s p o r t a t i o n of p l a s t i c s , but we think that i s u n l i k e l y t o 

'" CMA-12 at 4-5. 

lit Capacity, although p r i m a r i l y located i n the Gulf Coast, 
IS s u f f i c i e n t l y dispersed throughout Texas and Louisiana, so as 
not to be under the co n t r o l of any one r a i l r o a d . Other plants 
are located m the Midwest, East, and Canada. 
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occur because many pl a s t i c s shippers continue to have r a i l 
transport options with c a r r i e r s ct.her than UP or SP, and about 
15V of the p l a s t i c s t r a f f i c is shipped by truck and intermodal 
transport. A f t e r accounting f o r the BNSF agreement, UP/SP's 
exclusive o r i g i n a t i o n s w i l l remain less than 40V of plas t i c s 
production m the Gulf. Even at points where UP/SP is the only 
serving r a i l c a r r i e r , i t w i l l not be able to increase i t s rates 
without weighing the p o s s i b i l i t y that tlie shipper w i l l lose i t s 
business to one of i t s many nearby competitors served by other 
c a r r i e r s . We conclude that there w i l l continue to be s u f f i c i e n t 
source competition to suppress UP/SP's exercise of additional 
market power at plants where i t i s the only r a i l c a r r i e r . 

Further, applicants explain that most chemical t r a f f i c , 
other than p l a s t i c s , moves predominately by truck and barge,'-" 
in addition t o moving by r a i l . The preconditions for source 
competition w i l l continue to be present for these nonplastic 
chemicals as w e l l . The customers producing these prod-acts are 
large firms, many of which are m u l t i n a t i o n a l , and a l l of which 
are sophisticated in e f f e c t i v e negotiations w i t h c a r r i e r s . 
Continued source competition should preclude the exercise of 
market power at nonplastic chemical plants served by a single 
c a r r i e r . 

Despite these facts indicating that e f f e c t i v e source 
competition w i l l continue, merger opponents continue to allege 
that UP/SP w i l l be able to exercise new-found market power and 
thus " c o n t r o l " a large portion of the Gulf Coast shipments of 
pl a s t i c s and chemicals. Protestants argue that UP/SP w i l l have 
"control" over large percentages of Gulf Coast p l a s t i c and 
chemical o r i g i n a t i o n s . They also argue that the amount of 
p l a s t i c and chemical t r a f f i c that w i l l go from 2-t o - l or 3-to-2 
IS far larger than applicants concede. 

We agree, however, with applicants' witnesses Barber, Spero, 
and Peterman that protestants' contentions are flawed because of 
the continued a v a i l a b i l i t y of source competition to prevent the 
abuse of market power. Moreover, applicants show that 
protestants have overstated the t r a f f i c that w i l l be exclusively 
served by UP/SP. They show that half of the shipments of any 
spec i f i c p l a s t i c or chemical commodiCy moved i n volume would be 
available Co non-UP/SP r a i l or ocher non-rail cranspore 
alcernacives.'" Procestants o r i g i n a l l y asserted that UP/SP 
would c o n t r o l 63V of Gulf Coast orig i n a t i o n s for p l a s t i c resins, 
but the settlement agreement with CMA w i l l reduce UP/SP exclusive 
service to less than 40V of production capacity m the Gulf. In 
addition, any new plants producing these products w i l l be able to 
receive service from both UP/SP and BNSF, depending on here they 
locate. 

Coal. A number of u t i l i t i e s and some shipper organizations 
have submieced comments addressing coal issues. These parties 
p r i m a r i l y argue that the merger w i l l diminish e x i s t i n g source 
compecicion among differenc coal o r i g i n s served by UP and SP. 
Mosc nocably, opponencs allege Chae UP/SP w i l l noc have Che 
incencive Co promcce SP's Colorado/UCah coal business, and w i l l 
suppress Chac business i n order Co favor UP's PRB coal o r i g i n s . 
This allegaeion i s also Che focus of MRL's responsive 
applicacion. 

'̂^ UP/SP-23 (Vol. 2!, VS Barber, aC 487, 

The only excepcion i s adipic acid. 
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Buc, as explained below, applicancs demonscrace chaC Chere 
is l i c t l e meaningful source competition between UP and SP f o r 
coal because each originates coal that t y p i c a l l y serves d i f f e r e n t 
markets. UP's coal competition is BNSF, not SP. 

UP's coal business i s based c.-^rwhelmingly on movements out 
of the PRB in Wyoming, whereas SP originates coal only out of the 
Uinta Basm m Colorado and Ut,=<h. Those coals are fundamentally 
d i s t i n c t m terms of price and physical c h a r a c t e r i s t i c s . PRB 
coal i s lower-cost, lower-BTU coal that i n v a r i a b l y o f f e r s a lower 
delivered cost than Colorado/Utah coal, with the exception of 
minemouth coal-burning operations or for u t i l i t i e s w i t h 
s i g n i f i c a n t l y shorter r a i l hauls from the Uinta Basin than the 
PRB. This means that plants that can burn PRB coal w i l l 
t y p i c a l l y not burn Colorado/Utah coal except i f needed for 
blending purposes or other technical requirements not related t o 
the r e l a t i v e pricer. of the two coals. On the other hand, those 
plants (especially i n the Midwest and East) that cannot burn 
lower-BTU PRB coal w i l l instead look to Colorado/Utah coal and 
other higher-BTU coals i n the East and West, and n a i PRB coal, as 
Cheir competing a l t e r n a t i v e sources. 

Thus, UP competes in t e n s i v e l y , head-to-head, against BNSF 
for o r i g i n a t i o n s of PRE coal, and not against SP movements of 
higher-priced Colorado/Utah coal. In contrast, SP's competition 
for Colorado/Utah coal movements i s with other high-BTU coals, 
especially from the Appalachian and midwestern coal regions that 
supply high-BTU coal to eastern and midwestern u t i l i t i e s . 

In a d dition to i t s hea-vy volume of PRB o r i g i n a t i o n s , UP also 
moves a small amount of coal from the Hanna Basin and other coal 
regions i n Southern Wyoming. The demand for Hanna Basin and 
other Southern Wyoming coal has declined because, while i t i s 
lower m BTU content than the high-BTU coals, i t i s s i g n i f i c a n t l y 
higher i n price than the low-BTU coal of the PRB. Most of the 
coal opponents do not even mention Hanna Basin coal as a 
s i g n i f i c a n t competitive factor. Applicants have shown that Hanna 
Basm coal has deficier'.:es i n both BTU content and price, i n a 
way that makes i t l a r g e l y non-competitive for new coal business. 

Once the proper marketplace d-ynamics are taken i n t o account. 
I t becomes clear that the coal opponents have predicated t h e i r 
opposition to t n i s merger on a fundamentally mistaken premise. 
V i r t u a l l y every coal opponent claims that there i s extensive, 
head-to-head competition between UP and SP that w i l l be 
"extinguished" or " l o s t " or "destroyed" as a r e s u l t of the 
merger. Sfifi, e.g.. WSC-ll at 1-3, 22; WCTL-11 at 21; WPL-5 at 6. 
But, drawing on aggregate industry trends as w e l l as plant-by-
plant d e t a i l , applicants' witnesses Sharp and Sansom show that 
there i s l i t t l e meaningful competition today between PRB and 
Colorado/Utah coals. 

As a r e s u l t , we f i n d that there i s no substance to the coal 
opponencs' argumenCs based on a supposed "wesCern coal markec." 
See, e.g., WCTL-11 ac 11. Various expercs engage i n markec share 
or concencracion analyses of chis "markec."'" BuC, a l l of Chis 
f a l l s aparc once i * i s recognized ehac Chere i s no single 
"western coal ma- <et ." SP's Colorado and Utah coals are 

Sfifi, e,q,. WPL-5, VS Crowley, at 7-9; WCTL-11, 
VS Weishaar, at 14-23. WCTL asserts that three r a i l r o a d s now 
originate 96.4V of a l l r a i l movements i n the western coal market: 
BNSF (57.7V); UP (30.3V); and SP (8.4V). Others t a l k about 
"collusive behavior" or a "duopoly" i n t h i s supposed "market." 
Sfifi, e.g., WCTL-11, VS Borts, at 3-16; W?L-5, VS Weishaar, at 15, 
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competing p r i n c i p a l l y against eastern and midwestern coals, f o r 
the business of u t i l i t i e s that need to buy high-BTU coal f o r at 
least a p o r t i o n of t h e i r coal burn. Opponents e r r by d e f i n i n g a 
"market" f o r .SP's Uinta Basin coal o r i g i n a t i o n s that i n c o r r e c t l y 
includes UP's PRB coal o r i g i n a t i o n s and i n c o r r e c t l y excludes 
o r i g i n a t i o n s from high-BTU eastern and midwestern coal regions. 
This misses the real competition for SP's Colorado/Utah coal 
business. 

Many cf the coal opponents assert that UP w i l l suppress 
rather than b u i l d SP's Colorado/Utah businefis, or t h a t UP w i l l 
lack "incentive" to b u i l d upon SP's coal b'.siness. For example, 
MRL asserts: 

The p o t e n t i a l for neglect of Wescern Bituminous coal 
transporcacion i n i c i a c i v e s following che UP/SP merger 
i s high. . . . UP/SP would be able Co e f f e c e i v e l y choke 
o f f Wescern BiCuminous coal growch m favor of iCs 
preferred PRB m.ines. 

MRL-10 ac 3 0 and 36. 

We rejecc ehe nocion that UP is l i k e l y d e l i b e r a t e l y t o 
undermine and weaken the Colorado/Utah co-.l business, rather than 
developing i t . We f i n d applicants' claim f a r more c r e d i b l e : 
thac UP would noc ignore a core elemenc cf SP's r a i l franchise, 
forgoing Che benefics that w i l l flow to the merged system from 
greater e f f i c i e n c i e s and operational c a p a b i l i t i e s . Applicants 
explain that a central benefit of t h i s merger i s market 
expansion--building on the strengths of the separate r a i l r o a d s by 
d e l i v e r i n g r a i l services more e f f i c i e n t l y than eicher UP or SP 
can accomplish separaCely. 

UP's PRB business and SP's Colorado/Ucah business - l e 
complementary. Both businesses can grow at the same time. The 
coal opponents are simply wrong i n claiming that UP would 
"compete against i t s e l f , " WSC-ll at 42, i f i t sought t o b u i l d the 
Colorado/Utah business. 

Applicants' -witness Nock explains why the Colorado/Utah 
business i s a major new business opporcunity for UP. For the 
f i r s t time, UP w i l l have access to extensive o r i g i n a t i o n s of 
high-BTU c o a l - - o r i g i n a t i o n s that present new market o p p o r t u n i t i e s 
for UP i n competing against eastern and midwestern high-BTU 
coals, and i n competing f o r export business. UP states i t s f i r m 
i n t e n t i o n s t o b u i l d the Colorado/Utah coal business aggressively. 
RVS Nock at 9. Precisely because the merged system w i l l be more 
e f f i c i e n t and cost-effectvv>?, UP/SP plans t o expand the market 
reach f o r SP's Colorado/Utai business. Single-line access to 
more destinations, upgrading of key routes, the a v a i l a b i l i t y of 

"° Certain u t i l i t i e s whose coal f i r e d generating plants are 
served e x c l u s i v e l y ac descinacion by UP or SP have requesCed ChaC 
we granc crackage righcs f o r a second c a r r i e r Co serve Che plant 
Co make up f o r any lose source compecicion becween SP-seirved 
UinCa Basin mines and UP-served PRB mines. For example, Chis 
argumenC forms ehe basis f o r WEPCO's requesCed r e l i e f ae ics Oak 
Creek Power Plane. These p a r t i e s have not met the ICC's standard 
for r e l i e f under these circumstances, which we a f f i r m and apply 
here. The record must c l e a r l y show, f i r s t , thae p r i o r t o ehe 
merger ehe benefiCs of o r i g i n compecicion flowed Chrough Co Che 
uCiliCy and were noc capcured by Che descinacion monopoly 
c a r r i e r , and, second, Chae ehe compecicive flow chrough w i l l be 
s i g n i f i c a n c l y curcailed by che merger. See BN/SF, s l i p op. aC 
70 . 
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s h o r t e r r o u t e s , and o p e r a t i n g e f f i c i e n c i e s w i l l a l l sharpen ehe 
compeeiciveness of Colorado/Uta>'. c o a l . This d i r e c t l y c o n t r a d i c t s 
the s u g g e s t i o n of v a r i o u s c o a l oprjonents t h a t UP w i l l downplay 
SP's Colorado/Utah business. 

UP has competed a g g r e s s i v e l y t o b u i l d i t s c o a l business, not 
j u s t i t s PRB c o a l business, but a l s o i t s Hanna Basin and o t h e r 
Southern Wyoming coal business. RVS Nock at 5-8, This has 
i n c l u d e d "backhauls" and "aggressive p r i c i n g . " RVS Sansom a t 67-
69; RVS Sharp a t 56-65, I n the aggregate, UP's c o a l r a t e s have 
been lower than SP's. RVS Sharp a t 58-60; RVS Nock a t 18.'*' 

A number of opponents p o i n t t o the d e c l i n i n g presence of 
Hanna Basin c o a l as supposed evidence t h a t UP w i l l not pay 
adequate a t t e n t i o n t o SP's Colorado/Utah business. But, as 
noted, Hanna Basm coal has c o n f r o n t e d fundamental problems i n 
che markecplace, such as s i g n i f i c a n c l y h i g h e r cose Chan PRB c o a l , 
buc lower q u a l i c y Chan Colorado/UCah c o a l . Applicancs' wicness 
Sansom e x p l a i n s why Chese markecplace d-/namics--and noc any 
i n a e t e n t i o n by UP--have caused t h e r e l a t i v e demise of Hanna Basin 
c o a l . UP/SP-230, RVS Sansom, a t 12-17, Nock note."^ t h a t UP has 
sought f o r years t o b u i l d t he Hanna Basm busmes."-. through 
a g g r e s s i v e r a t e s and o t h e r m a r k e t i n g e f f o r t s that have not borne 
f r u i t . UP/SP-230, RVS Nock, a t 7-8. 

I n c o n t r a s t . Nock's statement add-^esses the reasons t h a t t h e 
merged system w i l l be able t o expand SP's Colorado/Utah coal 
business s i g n i f i c a n t l y . U n l i k e Hanna Basm coal , which has noc 
responded Co UP's besC e f f o r C s , Colo-ado/Ucah coal i s w e l l -
p o s i c i o n e d Co m c e n s i f y compecicion againsc ocher high-BTU c o a l s , 
p a r C i c u l a r l y eascern and midwescern c o a l s where Hanna Basin c o a l 
has noc proven co be c o m p e t i t i v e . 

We a l s o f i n d t h a t c o m p e t i t i o n among high-BTU coa l s w i l l be 
s t i m u l a t e d by a p p l i c a n t s ' s e t t l e m e n t s -with the URC and BNSF. 
Utah producers w i l l gam i m p o r t a n t new r a i l access t o midwestern 
and e a s t e r n markets, which w i l l add a f u r t h e r s t i m u l u s eo 
com p e c i t i o n beeween UP and BNSF. RVS Nock at 13-20. 

While we have e x p l a i n e d why we f i n d l i t t l e c r e d i b i l i t y i n 
opponents' c l a i m s t h a t UP w i l l d e l i b e r a t e l y choose t o n e g l e c t o r 
ot h e r w i s e degrade SP's Colorado/Utah c c n l business, we note t h a t 
opponents' concerns w i l l be m o n i t o r e d through the o v e r s i g h t 
process. 

MRL has as s e r t e d t h a t , even i f t h e r e i s l i m i t e d U i n t a Basin 
versus PRE c o m p e t i t i o n f o r c o a l movements t o u t i l i t i e s ' e x i s t i n g 
power g e n e r a t i n g p l a n t s , t he merger p r e s e n t s a t h r e a t t o ex ante 
source c o m p e t i t i o n f o r c o a l . T h i s r e f e r s t o c o m p e t i t i o n t h a t 
d e r i v e s from a u t i l i t y ' s a b i l i t y t o choose from among v a r i o u s 
a l t e r n a t i v e s w h i l e s e l e c t i n g a s i t e f o r a new p l a n t or r e b u i l d i n g 
an e x i s t i n g o n e . O u r assessment i s t h a t t h i s argument a l s o 
l a c k s m e r i t . As MRL acknowledges, b e f o r e a u t i l i t y p l a n t has 
been s i t e d and designed, c o m p e t i t i o n takes place between c o a l 
sources, t r a n s p o r t a t i o n modes, b o i l e r designs, and i n d i v i d u a l 
c a r r i e r s . U t i l i t i e s at t h i s s t a g e - - b e f o r e they have s i t e d a 
p l a n t , chosen a b o i l e r d e s i g n and c o a l source, or n e g o t i a t e d w i t , 
c o a l mines and t r a n s p o r t a t i o n f i n . . ? - - w i l l not be c o m p e t i t i v e l y 
harmed because they w i l l r e t a i n adequate t r a n s p o r t a t i o n and c o a l 

'" We agree w i t h a p p l i c a n t s t h a t t he r a t e comparisons 
pre s e n t e d by WCTL (WCTL-11, VS Crowley, a t 16-19) are not 
r e l i a b l e . RVS Sansom at 78-79; 89-91. 

'" Sfifi MRL-26 at 18. 
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sourcing options. After the merger, shippers w i l l generally be 
able to s i t e or configure new plant investments m such a way as 
to take advantage of several transportation options, including 
several major r a i l r o a d s , barge transport, or some combination of 
these. 

Gram and Lumber. Grain and lumber are among the most 
important commodities c a r r i e d by western r a i l r o a d s . Although 
submissions by states, shipper associations, and community 
groups"^ allege competitive problems associated Wj.th grain and 
lumber, they a f f o r d no comprehensive market analysis and the 
evidence presented on t h e i r behalf i s quite l i m i t e d . Grain and 
lumber are r a i l - o r i e n t e d com.modities, especially beyond c e r t a i n 
distances, and both are marked by very strong geographic 
competIt ion. 

Shippers of both commodities raise concerns, recapitulated 
by USDA, about the v u l n e r a b i l i t y of small, r u r a l shippers; and 
shortline r a i l r o a d s to merger - related rate r e s t r u c t u r i n g and car 
supply actions of the major railroads. As we w i l l explain, these 
and other concerns raised by protestants are misplaced here. To 
begin with, SP now plays only a minor role i n gram 
transportation."' Over recent decades the number of primary 
gram-haulmg r a i l r o a d s i n the West declined both because of 
mergers and bankruptcy. Except for areas served by the CP Rail 
System/Soo Line Railroad Company and KCS, the competitive 
battleground f o r western gram has come to be occupied almost 
e n t i r e l y by BNSF and UP. 

Montana grain i n t e r e s t s and Oregon lumber i n t e r e s t s , among 
others, e s s e n t i a l l y have complained that they are unable to take 
advantage of the PRA between UP and BNSF fo r P a c i f i c Northwest 
t r a f f i c routed over the Portland gateway. This agreement opens 
Cal i f o r n i a for the f i r s t time to s i n g l e - l i n e competition between 
UP and BNSF from o r i g i n s t o the north and to the west of 
Portland--a remarkably pro-competitive development. As a r e s u l t 
of t h i s agreement, shippers i n t h i s c o r r i d o r w i l l now experience 
more intense geographic competition than before. 

Nevertheless, Montana interests claim they are harmed 
because the BNSF PRA does not extend to the eastern pare of 
Montana. See MWBC-4 at 13. We w i l l not impose a condition j u s t 
because one group of shippers obcains pro-compecicive merger 
benefits that other shippers do not enjoy."* In any event, to 
the extent that some shippers benefit by receiving improved 
competitive options, the more intensive geographic competition 
that r e s u l t s should keep rates for other shippers i n check. 

'*' Among the shipper associations concerned w i t n grain are 
Mountain-Plains Communities & Shippers C o a l i t i o n , Moncana WheaC 
and Barley Commiccee, MonCana Farmers Union, and Colorado Wheae 
Admmiscraeive Commiccee. The SCace of Moncana underscored g r a i n 
issues, while Or/DOT underscored lumber. 

'** According Co the AAR's 1995 Annual Summaries of Weekly 
Railroad T r a f f i c , SP handled only approximaeely 4V of a l l wescern 
grain carloads i n 1995. 

'" See BN/SF, s l i p op. ae 99: "We r e a l i z e Chac ehe SP 
sectlement agreement, by providing increased r a i l options f o r 
[the shipper's] competitors but not for (the shipper], may work 
to [the shipper's] disadvantage. But thae i s noc Che kind of 
harm that we should r e c t i f y under our conditioning power." 

- 130 



Finance Docket No. 32760 

Colorado wheat growers' concerns center around abandonment 
cf part of the Dotsero to Towner l i n e . They argue the 
abandonment i s an attempt by applicants to ensure that no one 
else uses the assets m question. They claim t h a t the current 
dearth of r a i l t r a f f i c on the l i n e r e s u l t s from poor car service 
and disadvantageous rates, and argue that farmers expend greater 
resources d r i v i n g trucks, especially during c r i t i c a l harvest 
times, when they are delayec for long periods of time awaiting 
unloading. But applicants c o r r e c t l y explain that the use of 
se m i - t r a i l e r s to haul gram long distances, which did not begin 
i n earnest u n t i l the la t e 1980s, now provides e f f e c t i v e truck 
competition d i r e c t l - / from farm to markec or to terminal points 
ser-i/ed by several railroads via u n i t t r a i n s . And, i f the 
shippers desire to keep t h i s l i n e open, they can purchase i t 
under 49 U.S.C. 10905 (new 49 U,S,C. 10904),"' 

Arguments by other Kansas growers, and KCS, center on the 
Wichita to Fort Worth corridor, over which SP, as a r e s u l t of a 
voluntary settlement agreement with BNSF in the BN/SF proceeding, 
gamed r i g h t s to provide service (which we note are r i g h t s that 
the ICC did not impose as a condition of approval of the BN/SF 
merger). The current merger would reduce the number of c a r r i e r s 
serving that c o r r i d o r to two, UP/SP and BNSF, Although USDA 
joins m the request to restore a t h i r d c a r r i e r t o replace SP, i t 
acknowledges SP's minor role i n t h i s market so far.'*' SP uses 
a s h o r t l m e operator, 3K0L, to exercise the trackage r i g h t s , and 
i t IS not expected to improve on the service BN provided over 
t h i s c o r r i d o r p r i o r t o i t s merger, using a f r a g i l e branch l i n e 
from eastern Kansas, UP/SP-23, VS Peterson, at 219-220. I n sum, 
SP's presence has been minimal here, and the presence of two 
strong competitors here makes i t unnecessary f o r us to impose a 
t h i r d . " ' 

The most d i r e c t competitive e f f e c t of the merger on lumber 
concerns the aggressive transloading program UP has conducted 
reaching i n t o SP's southern Oregon area to draw f r e i g h t to 
Porcland from shippers locaced on l i n e s served e x c l u s i v e l y by 
SP."' Commencs of Or/DOT, Mar. 29, 1995, ac 13. Because BN 
also conducts transloading operations directed at SP below 
Portland, t h i s s i t u a t i o n can be regarded as 3-to-2, alchough BN 
was less acCive m t h i s regard. Oregon lumber i n t e r e s t s seek to 
expand t.he BNSF PRA t o open Eugene for lumber t r a f f i c flowing 
east and to open SP-restricted short l i n e s to interchange w i t h 
BNSF. I d . at 4 (Boise Cascade l e t t e r ) . 

The new competitive options that these shippers seek have 
nothing t o do wi t h competicive harm caused by Che merger, and 

ArgumenCs raised by Kansas wheaC growers on Che Pueblo-
Hermgcon l i n e are s i m i l a r l y wichouC meric. 

"^ Commencs of USDA, Mar. 29, 1996, ae 5. 

"• In my av'-.at, as applicants indicate, the relevant wheat 
market i s j r o ' u s r , including such options as barge t r a n s p o r t a t i o n 
from Kansas C i t y to the Gulf. Applicants also expect added 
competition from upgrading of the OKT l i n e and use of combined UP 
and SP l i n e s i n Texas to move heavier-loading cars of wheat f o r 
export. 

"' I t i s not suirprising that, w i t h SP's t r a n s i t times on 
lur j r from P a c i f i c Northwesc co Chicago running an average of 
11,6 days com.pared wiCh UP's average of 7.5 days, SP's C r a f f i c 
was vulnerable Co compecicive inroads Chrough transloading. 
UP/SP-22, VS Gray, at 216. 
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competition i n t h i s market w i l l remain strong a f t e r the merger. 
Lumber shippers i n Oregon are subject to both source competition 
and d e s t i n a t i o n competition. 'When Oregon lumber moves t o eastern 
markets i t faces competition from Canadian, other Pacific 
Northwest, and Southeast o r i g i n s . UP/SP-23, VS Peterson, at 101-
102. When Oregon lumber moves south to C a l i f o r n i a , competition 
from o r i g i n s t o the north has been l i m i t e d because access to 
Ca l i f o r n i a required i n t e r l i n e arrangement with SP. The BNSF PRA 
opens that access, thereby i n t e n s i f y i n g source competition. From 
the standpoint of destination competition, an Oregon shipper has 
the choice of d i r e c t m g lumber e i t h e r to eastern markets or to 
Ca l i f o r n i a Depending on product market conditions and 
trans p o r t a t i o n options. These forms of geographic competition 
were highly e f f e c t i v e pre-merger and, with the BNSF PRA, w i l l 
improve post-merger. 

TRACKAGE RIGHTS ISSUES AND ALTERNATIVES. 
Trackage Rights Are Operationally Feasible. Several 

p a r t i e s , most notably C . r a i l and KCS, have argued that BNSF w i l l 
face c r i p p l i n g operational obstacles i n providing service over 
these trackage r i g h t s . The-/ argue that BNSF's service w i l l be 
subject to dispatching d i s c r i m i n a t i o n tay applicants, that i t w i l l 
be hampered by going against the flow of the d i r e c t i o n a l running 
of c e r t a i n l i n e s , that BNSF w i l l lack s u f f i c i e n t SIT and other 
f a c i l i t i e s t o provide q u a l i t y service, and that BNSF w i l l lack 
the t r a f f i c density or s u f f i c i e n t incentive to operate these 
li n e s competitively. We believe that the CMA settlement 
agreement and other conditions that we have devised have 
e f f e c t i v e l y addressed the objections raised by t.hose p a r t i e s . 
The dispatching protocol, a d d i t i o n a l trackage r i g h t s permitting 
BNSF to p a r t i c i p a t e i n d i r e c t i o n a l running, the a v a i l a b i l i t y of 
add i t i o n a l SIT f a c i l i t i e s , and BNSF's a b i l i t y t o access 
add i t i o n a l t r a f f i c now under contract to UP or SP and to obtain 
cransload and build-ouc c r a f f i c combine co ensure chac chese 
Crackage righcs w i l l be a successful remedy. 

We agree Chac Che landlord's power Co concrol dispacching i s 
an imporcanc one, and we mighc have been reluccanc eo r e l y on 
trackage r i g h t s t o solve a competitive problem over such a large 
area without assurances thac dispatching would be conducced 
wichout d i s c r i m i n a t i o n against the tenant c a r r i e r . Applicants 
and BNSF, however, have agreed upon a detailed w r i t t e n trackage 
r i g h t s protocol that should ensure equal treatment of a l l t r a i n s 
witnout regard to ownership. Applicants note that the protocol 
ensures that each r a i l r o a d can monitor in real time the liandling 
of i t s t r a i n s by the other; s t a t i o n s tenant supervisory employees 
at the landlord's dispatching center; and, i f a dispute arises, 
provides f o r dispute resolution procedures, prompt a r b i t r a t i o n 
and sanctions. This protocol, together with our continuing 
oversight, should ensure thae dispatching d i s c r i m i n a t i o n does not 
occur. 

Concerns raised by KCS, Conrail and ochera Chat BNSF service 
w i l l be going "againsc the flow" and w i l l be using an i n f e r i o r 
route from Houston to St. Louis are now moot due to applicants' 
agreement t o give BNSF a d d i t i o n a l trackage r i g h t s t o permit i t to 
take advantage of the same d i r e c t i o n a l running that applicants 
plan t o use on p a r a l l e l UP and SP lin e s between these points 
Applicants have p a r t i a l l y addressed concerns about the 
su f f i c i e n c y of BNSF's SIT f a c i l i t i e s by making available a large 
f a c i l i t y near Baytown, TX, and by agreeing to make other 
f a c i l i t i e s a v a i l a b l e as necessary. We w i l l impose an a d d i t i o n a l 
condition, discussed i n d e t a i l below, re q u i r i n g applicants t o 
give BNSF access t o a l l f a c i l i t i e s formerly used by SP. BNSF 
also w i l l have i t s own SIT f a c i l i c i e s ac Lafayetce Yard i n 
Louisiana, and ac Cleveland and Silsbee, TX. Furcher, we noce 
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chac BNSF has an oucscanding r a i l necwork i n Che Wesc, which f i c s 
'•ery well wich ehe addicional service i t w i l l provide under these 
trackage r i g h t s , BNSF should be able to provide the necessary 
in f r a s t r u c t u r e to provide q u a l i t y ser-zice--terminals, repair 
f a c i l i t i e s , and information systems--ae a reasonable cose. 

Several parcies have argued ChaC BNSF w i l l noC be able Co 
achieve s u f f i c i e n c C r a f f i c densicy to make these operations 
e f f i c i e n t , i n p a r t , because BNSF is only obtaining a u t h o r i t y to 
serve 2-to-l points, which, as we have explained, provide only a 
fr a c t i o n of the t o t a l t r a f f i c on these l i n e s . Despite t h i s 
l i m i t a t i o n , however, applicants have demonstrated that BNSF w i l l 
be m a po s i t i o n t o compete f o r a substantial amount of t r a f f i c , 
and BNSF has corroborated t h i s . Overall, the BNSF agreement w i l l 
permit BNSF to compete f o r $1.9 b i l l i o n worth cf t r a f f i c , much of 
which IS unrelated to the p a r t i c u l a r competitive problems at 
issue. Of t h i s t o t a l , BNSF w i l l be able t o compete f o r $795 
m i l l i o n of t r a f f i c a.-, points applicants i d e n t i f y as 2 - t o - l . 

Given a l l of the protections set f o r t h i n the BNSF agreement 
( p a r t i c u l a r l y the terms of the CMA agreement! and the a d d i t i o n a l 
conditions we are imposing, we believe that BNSF w i l l be able to 
compete e f f i c i e n t l y f o r t h i s traffic,''"'' As discussed 
elsewhere, some of these a d d i t i o n a l conditions expand the terms 
of the CMA agreement. For example, the CMA agreement requires 
applicants to open at least 50V of e x i s t i n g contract volume at 
2-to-l points i n Texas and Louisiana to BNSF, and we w i l l require 
that UP/SP s i m i l a r l y open at least 50V of e x i s t i n g contract 
volum.e at a l l other 2 - t o - l points served by BNSF's trackage 
r i g h t s . Likewise, we are expanding the new f a c i l i t i e s and 
transloading provisions. Even without our new conditions, 
applicants estimate t h a t BNSF w i l l be able to compete f o r nearly 
three-fourths cf the 2 - t o - l t r a f f i c now, and nine-tenths of i t 
wi t h i n a year of consummation. UP/SP-231, RVS Peterson, at 191-
94 . 

As applicants note, BNSF has no sunk cost i n these l i n e s , 
and w i l l share i n the cost only to Che exeenc of i c s usage. In 
th i s regard, the s t r u c t u r e of the trackage r i g h t s fees i s 
advantageous t o a c a r r i e r atcempcing Co gain a foochold i n a new 
marxec. Also, where BNSF i s replacing service formerly provided 
by UP or SP via reci' r o c a l swicching, ic w i l l only have co pay 
$130 per swiech, or, i f ie prefers, ie can provide Che swiCchmg 
ser-zice i c s e l f . We conclude that a l l of these factors taken 
together should r e s u l t m BNSF having s u f f i c i e n t t r a f f i c to make 
these operations run e f f i c i e n t l y . 

Many protestants have claimed Chae BNSF i s generally 
u n w i l l i n g or otherwise uninceresced i n providing a l l che service 
concemplaCed i n Che crackage righCs arrangemenc. BNSF's counsel 
addressed chis issue at o r a l argument, saying that "we also want 
to assure you that BN/Santa Fe i s w i l l i n g , able, and anxious to 
compete for t h i s t r a f f i c t o which i t w i l l gain access under these 
r i g h t s . " Jones, Oral Arg. TR at 99. BNSF's counsel also 
explained t h a t : 

[W]e put i n s u b s t a n t i a l evidence showing that we t h i n k 
the densities are s u f f i c i e n t to permit the b u i l d i n g of 

'" Conrail's attempt to use the ALK diver s i o n model t o 
prove that BNSF w i l l not have adequate t r a f f i c density i s 
inherently flawed. Conrail applied an a r b i t r a r y penalty t o 
t r a f f i c moving under trackage r i g h t s , which n a t u r a l l y resulted i 
less t r a f f i c being shown as d i v e r t i b l e to BNSF. That study can 
be given no weight here. 
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t r a i n s that w i l l meet the customers' needs . , . The 
operating problems are a c t u a l l y quite manageable, and 
we are confident that we can compete f o r t h i s t r a f f i c 
and that we can do so with very strong, vigorous 
competition. Id, at 106, 

We agree with BNSF that i t should have s u f f i c i e n t t r a f f i c f o r 
e f f i c i e n t operations and chat i t should have every incentive t c 
take advantage of th i s new opportunity, 

."Nevertheless, as parties such as DOJ, DOT, and RCT'*' have 
poineed out, because so much depends upon BNSF's performance, we 
are imposing special conditions d i r e c t e d to t h i s issue. As an 
i n i t i a l matter, we expect BNSF t o compete vigorously f o r the 
t r a f f i c opened up to i t m t h i s proceeding. Indeed, we w i l l 
impose upon BNSF a common c a r r i e r o b l i g a t i o n with respect t o t h i s 
t r a f f i c , including t r a f f i c that i s handled under liaulage r i g h t s 
rather than trackage r i g h t s . 

Various parties have expressed concerns that BNSF may not 
immediately commence the trackage r i g h t s operations at issue. 
There are some indications that a start-up of a l l of these 
trackage r i g h t s operations on the date of consummation may not be 
ph y s i c a l l y possible. Nonetheless, we expect that as soon as 
reasonably practicable BNSF w i l l begin trackage r i g h t s operations 
over the key corridors between Houston and New Orleans, between 
Houston and Memphis, and in the Central Corridor. A f a i l u r e to 
conduct trackage rignts operations i n these corridors could 
r e s u l t i n termination of BNSF's trackage rig.hts, and s u b s t i t u t i o n 
of another c a r r i e r , or i n d i v e s t i t u r e . ' " BNSF w i l l be required 
to submit a report on i t s progress i n meeting these requirements 
and an operating plan on or before October 1, 1996, and f u r t h e r 
progress reports on a quar t e r l y basis t h e r e a f t e r . 

DOJ has predicted that our course of imposing trackage 
righcs wieh monitoring rather than r e q u i r i n g d i v e s t i t u r e w i l l 
involve the Board deeply m f u r t h e r r e g u l a t i o n of t h i s matter. 
We are confident, however, that t h i s w i l l not be the case, and we 
are imposing these monitoring conditions eo ensure thae Che 
conditions we are imposing Co address compeCiCive harm do so 
ef f e c e i v e l y . Moreover, as discussed elsewhere i n our decision, 
divesciCure cercainly would involve the Board and the p a r t i e j i n 
furcher exCensive regulacory proceedings. 

We have examined the various major c o r r i d o r s over which BNSF 
w i l l be providing service as a replacement f o r SP. As noted 
below, che operacions chat BNSF w i l l undertake appear reasonable 
to meet i t s common c a r r i e r o b l i g a t i o n s . IC also appears t h a t 
BNSF should be able Co accracc s u f f i c i e n c c r a f f i c Co provide 
e f f i c i e n t operacions. 

Houscon to New Orlearry. In Che Houscon-New Orleans 
c o r r i d o r , BNSF plans Co operaCe by exercising i t s option t o 
acquire from applicants the l i n e between Iowa Junccion and 

*' RCT's representative noced aC o r a l argumenc Chat " [ i ) f 
BNSF f a i l s Co seriously and immediaCely compete on any of chese 
trackage routes i n Texaf,, damaging loss of competition w i l l 
r e s u l t . " Williamson, Oral Arg. TR at 464. 

'" As applicantf; noced ae o r a l argumenc, the Board " w i l l 
have u n r e s t r i c t e d power Co impose addicional conditions i f 
appropriace" and "[cjhar. would include divesciCure . . . ." 
Roach, Oral Arg. TR at 5 9-60. 
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Avondale, LA,'" and by using trackage rights between Iowa 
Junction and Houston and w i t h i n t.ne New Orleans Terminal. BNSF 
intends to provide new service for overhead expedited t r a f f i c , as 
well as for manifest t r a f f i c o r i g i n a t i n g and terminating on the 
acquired segments. BNSF proposes to schedule and operate eight 
regular train.s (four i n each d i r e c t i o n ) . One intermodal t r a i n 
pair w i l l operate between C a l i f o r n i a and New Orleans, accessing 
BNSF's newly acquired route near Beaumont. B.NSF also w i l l extend 
to New Orleans i t s e x i s t i n g t r a i n service that now terminates at 
Kiouston. 

One d a i l y manifest t r a i n pair w i l l be scneduled between 
Temple, TX, and New Orleans handling through C a l i f o r n i a t r a f f i c 
i n both di r e c t i o n s and bypassing the Houston terminal by using 
BNSF's Conroe Subdivision. This t r a i n also w i l l connect w i t h 
other tram.s handling Intermountain and Pacific Northwest t r a f f i c 
v i a the Fort Worth, TX, gateway. 

BNSF's new route between New Orleans and 'West Coast 
locations, of which the New Orleans to Housto.-i segment w i l l be a 
v i t a l l i n k , w i l l provide service that is competitive with the 
routes of UP/SP. In a d d i t i o n , these through t r a i n s '.vill provide 
a s i g n i f i c a n t benefit by enabling t r a f f i c o r i g i n a t i n g or 
terminating at numerous points i n Texas to receive t h i s 
competitive service a l t e r n a t i v e , 

A second manifest t r a m w i l l operate between Houston and New 
Orleans, allowing interchange of South Texas/Mexican t r a f f i c at 
Houston, I n addition, BNSF w i l l handle t r a f f i c to and from 
Lafayette, LA, and other intermediate points. Extra manifest and 
unit t r a i n s w i l l be operated as needed, including t r a i n s that 
w i l l be assembled at BNSF's yards at Temple and Teague, TX, RCT 
and other p a r t i e s , r e l y i n g on analysis by Crowley, allege that 
BNSF w i l l be unable to a t t r a c t s u f f i c i e n t t r a f f i c f o r e f f i c i e n t 
operations i n the Houston/Gulf Coast area. Those computations 
ignore BiiCF's current t r a f f i c base i n the region. Where BNSF has 
had access t o p l a s t i c and chemical shippers m the Houston 
region, i t has been able to develop a 50% share of t h i s business. 
BN/SF-54, VS Rose, at 4. But BNSF h=is been l i m i t e d i n i t s 
a b i l i t y to a t t r a c t a larger sharr; cf t r a f f i c i n the area due to 
I t s absence of di r e c t and e f i : c i ' i n t routes to ̂ ey interchange 
points with the eastern r a i l r o a d s . 'With the trackage r i g h t s and 
purchase agreements included as part of this merger, BNSF now 
possesses the necessary d i r e c t routes to the eastern connections 
to allow I t to be competitive for an even larger share of t h i s 
mar,\et. Overall, the operations contemplated by BNSF should be 
s u f f i c i e n t to meet the needs of the shippers i t w i l l be serving 
i n t h i s c o r r i d o r . 

Houston to Memphis/St. Louis. BNSF w i l l operate trackage 
r i g h t s over the Houston to Memphis/St. Louis route. The CMA 
agreement peirmitted two major improvements in BNSF's operations 
by allowing f o r BNSF trackage righcs over applicants' l i n e s 
between Houston and East St. Louib, and by perm i t t i n g BNSF t r a i n s 
to operate along the same d i r e c t i o n a l lines as applicants' 

In UP/SP-266, applicants indicate that BNSF has concems 
about t h i s l i n e i t w i l l purchase, and that applicants and BNSF 
w i l l inspect the l i n e p r i o r t o the closing of the sale and, i f 
necessary, place $10.5 m i l l i o n of the purchase p r i c e i n escrow 
per.ding a r b i t r a t i o n regarding the condition of the l i n e . The 
funds w i l l be uaed to improve the l i n e , i f necessary, t o bring i t 
i n t o compliance. UP/SP-266 at 7. 
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trains.'** Thus, BNSF w i l l be able to route i t s northbound 
trams over the UP l i n e s , and i t s southbound t r a i n s over the SP 
line s . ' " 

BNSF plans to run four t r a i n s d a i l y (two i n each direction) 
between Houston and Memphis/St, Louis. One p a i r would be 
scheduled between St. Louis and Houston f o r carload t r a f f i c . A 
second t r a i n p a i r would operate between Memphis and Houston for 
that t r a f f i c . These t r a i n s would connect w i t h e x i s t i n g BNSF 
service at intermediate points such as Cleveland, TX, and Tenah-
TX, and t o new service at Pine B l u f f , AR. 

Crowley ( f o r NITL and other protestants) calculates that 
BNSF w i l l have a market share of only 17,3V of the t r a f f i c at the 
2-tc - l points that i t w i l l serve i n t h i s c o r r i d o r , which we 
believe grossly understates the t r a f f i c that BNSF w i l l a t t r a c t . 
Crowley's c a l c u l a t i o n i s based upon the unsupported and erroneous 
assu-iption that a l l t r a f f i c that originates and terminates on the 
new UP/SP merged system i s simply "unavailable" t o BNSF. 
Consequently, Crowley eliminates from consideration over two-
thirds of the t r a f f i c at these 2-t o - l points. There i s no reason 
for us to thi n k that BNSF is going to be able only to compete for 
less than a t h i i d cf the available t r a f f i c , when i t has a route 
structure i n the West comparable to UP/SP's, and when i t has 
improved and comparable ro'utmgs for connections to eastern 
railroads. Where BNSF .has had access to markets i n the Gulf 
region, i t has been able to carve out a s i g n i f i c a n t share of the 
available t r a f f i c , and we think that i t w i l l continue to do so 
under the broad trackage r i g h t s granted here. 

Evidence of the importance placed by shippers on the q u a l i t y 
of service i n sel3Cting a r a i l r o a d i s o f f e r e d by IPC, IPC-10, 
VS McHugh, at 11-14. IPC states that r e l i a b i l i t y of service i s 
equal to, i f not more important than, the r a t e . Elements ot 
service such as percentage of f r e i g h t cars r e j e c t e d f o r loading, 
provision of adequate f r e i g h t cars, and variances from promised 
delivery dates are used by shippers to evaluate the q u a l i t y of a 
railroad's service. The trackage r i g h t s and routes opened to 
BNSF w i l l permit that c a r r i e r to provide q u a l i t y service 
competition i n these markets. 

IPC has raised concerns that t r a i n s c a r r y i n g i t s products 
would havre to t r a v e l over an extremely c i r c u i t o u s route due to 
the d i r e c t i o n a l running of the Houston-Memphis l i n e s . This i s 
incorrect. BNSF w i l l have access to IPC at Camden and Pine Bluff 
through haulage agreements with applicants, p e r m i t t i n g e f f i c i e n t 
movement of northbound BNSF t r a f f i c from these points t o North 

O r i g i n a l l y , the BNSF settlement agreement provided that 
BNSF would iperate a l l of i t s t r a i n s on the SP l i n e between Fair 
Oaks, AR, arid Houston. This arrangement would have caused 
northbound BNSF t r a i n s to meet applicants' southbound flow of 23 
daily t r a i n s , wnich would have caused s u b s t a n t i a l delays to BNSF 
t r a f f i c . Extending BNSF's trackage r i g h t s from Memphis to East 
St. Louis h^" eased concerns of c e r t a i n p rotestants over ensuring 
BNSF an e f f i c i e n t connection with Conrail at St. Louis. 

'" By obtaining these trackage r i g h t s between Houston and 
Memphis, BNSF w i l l shorten thac rcuce by 462 miles, and iCs rouCe 
becween Houston and St Louis by 125 miles. BN/SF-l, VS Owen, 
ac 19. 
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Liccle Rock f o r placemenc in BNSF crains f o r movem.enCs Co eascern 
conneccions as well as Co ocher pomes on the BNSF system,'" 

Houston to Brownsville. BNSF w i l l operate i t s Houston to 
Brownsville trackage r i g h t s to maintain competitive fiervice to 
important stations such as Corpus C h r i s t i , Harlingen, and 
Brownsville, including mcerchange with Mexican c a r r i e r s at 
Brownsville and interchange at Robstown with Tex Mex, for Mexican 
t r a f f i c via the Laredo gateway. 

BNSF proposes to operate one through t r a i n d a i l y between 
Houston and Robstown with a run-through block cf Mexican t r a f f i c 
via Laredo, and a block of t r a f f i c t o and from Corpus C h r i s t i . 
To e f f e c t e f f i c i e n t interchange with T3x Mex, a new connection 
w i l l be required at Robstown, For t r a f f i c between Houston and 
Brownsville, BNSF w i l l i n i t i a l l y move t r a f f i c v i a haulage r i g h t s 
on UP/SP t r a i n s as provided f o r in the BNSF agreement. 

KCS and Tex Mex have alleged that BNSF i s uninterested i n , 
or w i l l be incapable of, providing competitive i n t e r l i n e service 
for movements into Mexico over the Laredo gateway. Laredo i s the 
p r i n c i p a l r a i l gateway between the United States and Mexico. In 
1994, b5V of the t o t a l U.S,-Mexican r a i l tonnage moved through 
Laredo.'*' This i s due to i t s superior i n f r a s t r u c t u r e , 
especially customs inspection f a c i l i t i e s , and i t s locacion on Che 
shortest route between many U.S. and Mexican o r i g i n s and 
destmacions. 

SignificanC volumes of grain and ocher agriculCural 
produces, minerals, woodpulp, paper produces, auComobiles and 
auco pares, and ocher mecals a l l move chrough che Laredo gaceway. 
Much of Chis i s bulk c r a f f i c moving long disCan-es, and Chus 
dependenc on r a i l f or compecicive cranspore options. 

Laredo i s served d i r e c t l y by UP and by Tex Mex, a small 
r a i l r o a d operaccr o r i g i n a l l y charcered i n 1875. Tex Mex's 
157-mile l i n e runs from Laredo Co Corpus C h r i s c i , where ic 
conneccs wiCh SP,'** Tex Mex and SP cogecher now provide Che 
only compecicion Co UP for t r a f f i c moving through Lare^io. While 
UP has recently been carrying more than 75V of the Laredo 
t r a f f i c , the record shows that Tex Mex's presence has been 
e f f e c t i v e i n constraining UP's rates and service through t h i s 
important inte.rnational gateway. 

See, generally, UP/SP-266. 

As applicants explained at o r a l argument, t h i s t r a f f i c would 
move promptly to North L i t t l e Rock m local t r a i n s . Roach, Oral 
Arg, TR at 74. The record shows that the routes between Camden 
and Pine B l u f f and between Pine B l u f f and North L i t t l e Rock are 
both i n good condition, both have centralized t r a f f i c c o n t r o l , 
and both have ample sidings ChaC w i l l allow f o r e f f i c i e n c and 
Cimely movemencs for chis shipper even i n Che face of t r a i n meets 
from che predommancly souchbound C r a f f i c flow. 

'*' Tex Mex seaces chae che seven other gateways are at 
Calexico, Naco, Nogales, El Paso, Presidio, Eagle Pass and 
Brownsville. Brownsville, Eagle Pass, and El Paso together 
handled over 40V of 1994 U.S,-Mexican r a i l tonnage. 

'*' According to Tex Mex, almost three-quarters of i t s 
t r a f f i c i n 1994 was bridge t r a f f i c (26,240 carloads) between 
points i n the T'.S. and Mexico handled through i t s connection with 
SP, and the remainder was derived from service provided to more 
than 30 shippers located cn i t s l i n e . 
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One element of the BNSF agreement i s tc preserve the 
competit.on to UP now offered by the Tex Mex/SP connection at 
Corpus C n r i s t i , BNSF's trackage and haulage r i g h t s over the UP 
li n e ru.ining from Houston to Brownsville w i l l permit BNSF t o 
serve a l l 2 - t o - l points along that l i n e , including a connection 
with Tex Mex near Corpus C h n s t i (at Robstown) , 

While we have some reservations about BNSF's w i l l i n g n e s s and 
a b i l i t y to a t t r a c t s u f f i c i e n t t r a f f i c over the Laredo gateway, we 
have remedied t h i s problem by gi-.-mg Tex Mex trackage r i g h t s to 
permit i t to gain a d d i t i o n a l t r a f f i c , as discussed below. 

Houston to San Antonio/Eagle Pass, The ENSF agreement 
provides BNSF with trackage r i g h t s over UP's l i n e between Waco 
and S m i t h v i l l e , TX (with a connection to the GTRR at Kerr, TX) , 
connecting at Sm i t h v i l l e with trackage r i g h t s over UP's l i n e 
between Sealy and San Antonio, Tnis upgrades BNSF's access t o 
Eagle Pass, which has been via haulage r i g h t s on the SP route 
from San Antonio, obtained m a settlement m the BN/SF merger. 

BNSF proposes to operate four through t r a i n s d a i l y (two i n 
each d i r e c t i o n ! i n t h i s c o r r i d o r . One expedited t r a i n p a i r would 
be scheduled between Kansas City. MO, and Eagle Pass using 
trackage r i g h t s south of Temple, TX, handling t r a f f i c to and from 
San Antonio. A second t r a m p a i r would be scheduled t o operate 
between Houston and San Antonio carrying Eagle Pass t r a f f i c to 
connect with t.he Kansas City-Eagle Pass t r a m at S m i t h v i l l e (or 
at an alternate locacion becween Smithville and San Antonio) . 
Unit t r a i n s , including GTRR aggregate t r a i n s and Lower Colorado 
River Authority (LCRA) coal tra\ns would operate also over these 
lines as C r a f f i c develops. 

Overall, Chis operaeing proposal appears reasonable, 
alchough some concerns have been raised abouc whecher Chere w i l l 
be s u f f i c i e n c C r a f f i c densicy to allow e f f i c i e n t service. This 
depends l a r g e l y on whether shippers w i l l be w i l l i n g t o use a 
Mexican gateway other than Laredo or Brownsville to move 
s i g n i f i c a n t volumes of Mexican import/export t r a f f i c . 

Central Corridor. Several parties have expressed concerns 
about the competitive effectiveness of BNSF service under the 
BNSF agreement over the Central Corridor, They argue that BNSF 
w i l l lack the incentive t o provide e f f e c t i v e competition, and 
w i l l not have s u f f i c i e n t t r a f f i c density to pro-vide e f f i c i e n t 
service over t h i s l i n e . S p e c i f i c a l l y , these p a r t i e s argue t h a t , 
because BNSF already has i t s own transcontinental routes (the 
Northern and Southern Corridors! BNSF w i l l lack the i n c e n t i v e t o 
provide vigorous competition w i t h UP/SP i n the Central Corridor. 
They also contend that BNSF's route w i l l be an i n f e r i o r one. 
None of these arguments has merit. As we w i l l explain, the BNSF 
agreement makes possible a very e f f i c i e n t and much improvrd route 
for BNSF, and wich che addicional condicions chaC we are 
imposing, BNSF should have more Chan enough t r a f f i c t o provide 
e f f i c i e n t service. 

Although BNSF does have other transcontinental routes, t h i s 
new route w i l l provide i t important new e f f i c i e n c y advantages. 
BNSF's new route, the well-maintained Amtrak route from Chicago 
to Oakland, w i l l be s u b s t a n t i a l l y better than the SP route iC 
replaces. IC inc u d e s : (1) BNSF's high-speed mainline from 
Chicago Co Denver; (2) Che SP (DRGW) Moffac Tunnel rouCe Chrough 
Che Rockies, which i s much fascer Chan SP's Tennessee Pass rouCe; 
and (3; Che mosc d i r e c t route from Salt Lake City Co Oakland. 
BNSF w i l l e a s i l y improve on SP's current t r a n s i t times, while 
providing essencial compecicive service eo mcermediace poincs 
such as URC coal inCerchanges, Provo, Sale Lake City, and Reno. 
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PespiCe chese e f f i c i e n c i e s , Crowley argues ChaC BNSF w i l l 
move only 29,699 loaded cars a year, enough t o j u s c i f y only 1.08 
loaded Crains per day. We believe, however, chac BNSF's esCimaCe 
cf 90,619 loaded cars a year and two t o f i v e through t r a i n s per 
day IS more accurate. As BNSF explains, i t s t r a f f i c w i l l be made 
up of several d i f f e r e n t components, including t r a f f i c at 2 - t o - l 
points, e x i s t i n g BNSF t r a f f i c that w i l l be s h i f t e d to improved 
routings made possible by the trackage r i g h t s segments, and new 
overhead business made possible by these routes as w e l l . 
Applicants point out tha t Crowley's diversion estimates exclude 
suostantial amouncs of 2-eo-l C r a f f i c chac w i l l i n face be 
available Co BNSF, while ignoring new c r a f f i c opporcunicies made 
possible by chese new rouces or BNSF's recenc merger. 

A basic d e f i c i e n c y i n Crowley's scudy i s ehac he creaced 
much of applicants' e x i s t i n g c r a f f i c as capcive and noc available 
to BNSF, even though i t moves Co compecicive poines. Applicancs 
explain chac Crowley f a i l s Co adjusc f o r che face ChaC Cha 
Waybill Sample r e f l e c e s cereain c r a f f i c Co be originaced or 
terminaced by UP or SP when ic was accually r e b i l l e d over a 
gaceway or moving Co a CransiC peine. Applicants note chac BNSF 
w i l l be able Co compece f o r a l l of Chis c r a f f i c . ' * ' 

Applicancs correccly noce chac Crowley f a i l e d Co consider 
BNSF's opporcunicies Co capcure c r a f f i c Chac moves to or from 
points that both BNSF and UP or SP serrve today. Protestancs also 
l e f t out large volumes of Chicago-Bay Area con'>'entional 
intermodal t r a f f i c Chac BNSF w i l l handle over i t s Denver-Oakland 
righcs (BNSF already runs Cwo crains per day of Chis C r a f f i c from 
Chicago Co Denver, and w i l l extend Chose Crains Co Oakland). 

Procescants also understate the e f f e c t s of BNSF's rerouting 
and new marketing o p p o r t u n i t i e s . Crowley p r e d i c t s only 2,864 
loaded cars per year, but applicants' estimate of 6,676 seems 
more pl a u s i b l e . ' " BNSF also w i l l be able to compete f o r $994 
mil l i o r . of naw t r a f f i c . ' " 

'*' Some of the biggest movements o r i g i n a t i n g and 
terminating at 2 - t o - l points i n the Central Corridor involve 
t r a f f i c where eastern and western c a r r i e r s separately b i l l t h e i r 
customers. Because the Waybill Sample divides these movements, 
Crowley mistakenly r e f l e c t s these h i g h l y competitive movements to 
and from the Northeast as originated or terminated by UP and SP 
at gateways such as Chicago, and not d i v e r t i b l e i.o BNSF. 

"° BNSF w i l l be able t o improve routings f o r substantial 
t r a f f i c flows t o and from Omaha, Denver, and the Twin C i t i e s , and 
for Western Nebraska g r a i n , and Souch DakoCa benconite. BNSF 
w i l l save s u b s t a n t i a l mileage on movemencs ot foresc produces 
from NorChern C a l i f o r n i a and Souchern Oregon Co ehe MidwesC, on 
movemencs of beer from iCs exclusively served Coors f a c i l i t y i n 
Golden, CO, Co C a l i f o r n i a discribuCors, and f o r movemencs of wine 
from ModesCo Co Che Twin CiCies. BNSF w i l l save approximaeely 
350 miles f o r numerous NorChern C a l i f o r n i a movemenCs t o and from 
Colorado and nearby states now moving via BNSF's Southem 
Corridor mainline. 

'*' This includes Nebraska grain moving t o feedlots i n 
Ca l i f o r n i a ; South Dakota and Wyoming bentonite moving t o the West 
Coasc; Souchern California-New Orleans incermodal C r a f f i c and 
mCermodal C r a f f i c moving between points l i k e Omaha or the Twin 
Cities and Northern C a l i f o r i . i a . For example, UP g r a i n marketing 
personnel projected t h a t BNSF would be able to ship 1,500 cars 
per year of Nebraska g r a i n t o Central C a l i f o r n i a receivers. BNSF 

(continued...) 
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In sum, BNSF w i l l gain a very e f f i c i e n t and much improved 
route i n the Central Corridor and, along with conditions we are 
imposing, should have the i n c e n t i v e to compete vigorously w i t h 
UP/SP. Moreover, BNSF's operations should have s u f f i c i e n t 
density t o permit e f f e c t i v e ccmpetition i n the Central Corridor, 
Protestants have vastly understated the t r a f f i c for which BNSF 
w i l l be able to compete, and have overlooked BNSF's a b i l i t y to 
integ r a t e the new routes i n t o i t s e x i s t i n g system, A r e a l i s t i c 
view of the markets at issue makes i t apparent that BNSF w i l l be 
able to bid f o r more than enough t r a f f i c t o j u s t i f y aggressive 
operations i n the new co r r i d o r s t o which the BNSF agreement would 
give i t access. Finally, the 5-year annual oversight by the 
Board w i l l provide an orderly mechanism f o r shippers to ra i s e any 
concerns. 

Trackage Rights Coinpensation I s Reasonable. Numerous 
protestants have argued that the trackage r i g h t s compensation to 
be paid by BNSF tc UP/SP i s too high to allow BNSF e f f e c t i v e l y t o 
replace the competition that w i l l be l o s t at 2-to-l points a f t e r 
SP IS absorbed into UP. A f t e r thoroughly examining these rates, 
we f i n d that applicants' fees of 3,0 to 3.1 m i l l s ' " per gross 
ton-mile are well withm a reasonable l e v e l . ' " DOJ's argument 
that the compensation should be restructured so that part of i t 
i s paid by BNSF as a c a p i t a l c o n t r i b u t i o n , rather than a r e t u r n 
on value, i s also without m e r i t . 

The Level of the Payments. We w i l l not disapprove trackage 
r i g h t s agreements negotiated m the merger settlement context 
unless t h e i r terms are shown t c unreasonable. Where 
compensation tt.-ms are s e r i o u s l y challenged, as here, we w i l l 
examine them m l i g h t of the p r i n c i p l e s i n SSW Compensation. 
Trackage r i g h t s fees set under that method have included three 
components: (1; the variable costs to the landlord r e s u l t i n g 
from the tenant's use cf the t r a c k ; (2) a portion of the 
maintenance and operating costs on the relevant r a i l p roperties 
based on usage; and (3) a r e t u r n element on the value of the r a i l 
p r o perties based on usage. We have thoroughly examined the 
trackage r i g h t s compensation l e v e l s challenged here, and we 
conclude that, because the agreed levels are lower than we would 
set under SSW Compensation, they are reai.-!onable. 

'" (. ..continued) 
has numerous grain u n i t - t r a i n loading s i t e s i n Nebraska, o f t e n 
near UP'o lin e s Giver that a l l grain i s trucked to r a i l loading 
p o i n t s , and at destination i s trucked from unloading points t o 
p o u l t r y feedlots, UP projected that BNSF w i l l be able t o develop 
a presence i n t h i s market, ..ven though the 1994 Waybill Sample 
shows s i m i l a r grain movements as moving between exclusively-
served UP/SP pcmts at both ends. 

A fee of 3,48 m i l l s w i l l apply t o one high-maintenance 
cost segment between Keddie/Stockton and Richmond, CA, f o r 
intermodal and carload t r a f f i c . 

Under new 49 U.S.C. 11324(c), the Board i s required to 
approve the operating terms and le v e l of compensation f o r 
trackage r i g h t s imposed i n the merger context. Although Chat 
pos t - a p p l i c a t i o n statutory amendment i s not t e c h n i c a l l y 
applicable here, i t would not change the outcome because the 
operating terms and fees here are c l e a r l y reasonable. 
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As a threshold matter, Crowley'* argues that a trackage 
r i g h t s tenant should not have to pay any return element on the 
r a i l property used, but should be charged no more than the 
landlord's "below the wheel" variable costs. He calculates t h i s 
l e v e l t o be 1.48 m i l l s per gross ton-mile. We w i l l adhere t o the 
ICC's consistent p o s i t i o n i n SSW Compensation, which has been 
affirmed by the D.C. C i r c u i t Court of Appeals, that trackage 
r i g h t s fees' w i l l allow landlord and tenant to compete on an equa.l 
basis only .ihere the tenant i s allocated an appropriate share, 
based on usage, of the t o t a l costs. See. e.g.. BN/Santa Fe, s l i p 
op, at 90-91. 

Recognizing that our well-established standards require 
inclusion of a return element based cn market value, Crowley also 
develops a fee of 1.8 m i l l s per gross ton-mile based on the f a i r 
market value of SP's roadway assets. Although Crowley's method 
IS di m i l a r to our ca p i t a l i z e d earnings method, there are several 
s i g n i f i c a n t errors i n his approach that make his c a l c u l a t i o n 
t o t a l l y u n r e l i a b l e . " * Because there i s no recent purchase 
price t o es t a b l i s h UP's market value, he has used the purchase 
price of SP alone to calculate a value f o r both UP's and SP's 
li n e s . But thiE s i g n i f i c a n t l y understates the value of the 
investment base because a substantial portion of the trackage 
r i g h t s at issue run over UP's lines,""' which tend to be i n much 
better-maintained condition, and of higher value, than SP's 
li n e s . Next, Crowley computes the present value of Che Crack 
investment base as depreciated to zero over 32 years. This too 
understates the real costs because 'JP/SP w i l l be required 
constantly to replace c a p i t a l as i t s l i n e s deteriorate. F i n a l l y , 
Crowley uses the wrong i n t e r e s t rate, an aft e r - t a x cost of 
c a p i t a l , aespite the fact that the ICC consistently found that 
the pre-tax cost of c a p i t a l should be used to r e f l e c t the cost of 
income taxes. These errors r e s u l t m a substantial 
understatement of the investment base, and thus of the ret u r n 
element. 

Applicants demonstrate t h a t , i f Crowley's errors (other than 
his use cf j u s t SP property) were corrected, the c a p i t a l i z e d 
earnings method would y i e l d a race of 3.84 m i l l s per gross Con-
mile. This includes a recum elemenc cf 2.40 m i l l s per gross 
con-mile, which would be the correct number i t a l l the properties 
were the less expensive SP properties, rather than a mix of SP 
and up properties. Applicants co r r e c t l y use URCS to develop 
UP/SP'o system average operating and maintenance costs, which 
they calculate to be 1,44 m i l l s per gross ton-mile."^ This 
would y i ^ l d t o t a l compensation of 3.84 m i l l s (2.40 m i l l s -t- 1.44 

"* Although for convenience we w i l l refer to Crowley's 
testimon"/ on behalf of WCTL, our discussion responds Co comments 
he has submieced on behalf of numerous parCies. 

"* Crowley's computation of the operating and maintenance 
cost p o r t i o n of the formula i s also wrong because Crowley 
includes only the tenant's share of the variablt; p o r t i o n of 
operating and maintenance costs rather than i t s share of those 
f u l l costs. 

'" Under the o r i g i n a l BNSF agreement, BNSF would operate 
over approximately 1,"'27 miles of trackage r i g h t s over UP l i n e s , 
and 2,241 miles over SP l i n e s . 

URCS costs w i l l understate the actual maintenance 
expenses UP/SP w i l l incur on the SP lines Because URCS i s 
deri\3d from h i s t o r i c a l co. s fo r 1990 through 1994, i t r e f l e c t s 
the r e l a t i v e l y lo'*(er maintenance a c t i v i t y by SP. 
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mi l l s ) per g r o j s ton-mile, which i s s u b s t a n t i a l l y higher than the 
1.8 m i l l s Crowley developed, and, more importantly, much higher 
than the 3.0 t o 3.1 m i l l s per gross ton-mile that BNSF has agreed 
tc pay."* 

In a d d i t i o n , UP/SP has agreed t o allow BNSF an option to 
elect to use, a formula under whicc; BNSF would pay a share, based 
on usage, of UP/SP's actual t o t a l maintenance and operating 
expenses, taxes, and an interest r e n t a l based on depreciated book 
value of the segment used times the current pre-tax cost of 
c a p i t a l . " ' That al t e r n a t i v e approach, which i s sim i l a r to SSW 
Compensation. though more generous to the tenant, may result m 
even lower fees to BNSF. The a v a i l a b i l i t y of t h i s option 
provides a d d i t i o n a l assurance that the fees are not unreasonably 
high, and that they w i l l permiit BNSF to com.pete effectively.''-

Structure of the Payments. DOJ again arg'.ies. as i t did i n 
BN/SF. tn a t , because the fees are lOOV variable, BNSF w i l l be 
constrained in i t s a b i l i t y to corn-pete with UP/SP."'' DOJ claims 

.(,B WCTL and WSC attempt to show chae rhe fees agreed Co by 
BNSF are excessive when compared cc choss i n ocher agreemencs 
between UP and SP, We agree with applicants that none of these 
agreements i s comparable. See UP/SP 231, RVS Rebensdorf, at 
14-30. For example, one of the compared agreements required a 
ca p i t a l c o n t r i b u t i o n by the tenant, which t h i s one does not. 
Others pertained to switching and terminal operacions and 
i n d u s t r i a l spurs, operations generally unlike those at issue 
here , 

Applicants' witness Kauders also demonstrates that t o t a l 
compensation per gross ton-mile wo'uld be 6.32 m i l l s under the 
annuity method and 9.05 m i l l s under the replacement cost n<?w less 
depreciation method, t.he two a l t e r n a t i v e s to ca p i t a l i z e d earnings 
under the SSW Compensation standard that are used when f a i r 
market value i s not available. 

"' Applicants have aJso improved the method by which the 
charges are updated each year. O r i g i n a l l y , the index was to be 
70V of the RCAF, unadjusted for p r o d u c t i v i t y . Certain 
protestants wanted to use the RCAF, adjusted f o r p r o d u c t i v i t y . 
UP/SP has agreed to use actual maintenance relat e d expenses, 
rather than using an index at a l l . This r e f l e c t s costs more 
accurately. 

'•"' KCS argues that BNSF w i l l have to pay reciprocal 
switching charges at certain o r i g i n or destination points for SP-
served shippers. But the number of s i t u a t i o n s where switching i s 
required w i l l not increase, and may decrease. Moreover, SP's 
level of reciprocal switching charges w i l l f a l l s i g n i f i c a n t l y . 
Amendments to the operating agreements now allow BNSF to select: 
(1) switching by UP 3t a maximum switching charge of $130 
(reduced from .'^pproxim.ately $495) at bcth 2 - t o - l points and non-
2-to-l points; cr (2) d i r e c t service by BNSF, or a t h i r d party 
with UP/SP's concurrence. 

KCS also argues that BNSF's costs should be increased by 77% 
for " a d d i t i o n a l charge:^" i t assumes w i l l be assessed by UP/SP, 
but applicants have shov̂ -n that there w i l l be no additional 
charges t o BNSF other thai^ those s p e c i f i e d i n the BNSF agreement. 
We note that these charges pe r t a i n t c the f i r s t of the three 
components of trackage r i g h t s fees discussed i n SSW Compensation. 

'" DOT and MRL also raise t h i s argument, although to a 
lesser extent. 
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that competition w i l l force rates down to variable cost levels, 
and that, because UP/SP's variable costs w i l l always be much 
lower than BNSF's, i t w i l l always be able to o f f e r lower rates 
and obtain a l l of the t r a f f i c . DOJ's argument r e f l e c t s a basic 
misunderstanding of the r e l a t i v e importance of trackage r i g h t s 
fees m BNSF's o v e r a l l cost of service, and of r a i l p r i c i n g i n 
general, 

As the ICC explained i n r e j e c t i n g DOJ's approach i n BN/SF. 
s l i p op. at 90 - 91: 

Placing the tenant i n the same econom.ic p o s i t i o n as the 
landlord suggests that i t might be appropriate to break 
up the r e n t a l charge i n t o s i m i l a r constant and variable 
components, or to ask the tenant to make a lump sum 
c o n t r i b u t i o n to c a p i t a l . But p o t e n t i a l tenants may 
have d i f f i c u l t y m making such c a p i t a l contributions, 
and a lOOV variable r e n t a l charge reduces r i s k s f o r the 
tenant r a i l r o a d , which may not have experience 
p a r t i c i p a t i n g m that market . . . . 

As i s true of any investment, no prospective trackage r i g h t s 
tenant would agree to make a c a p i t a l c o n t r i b u t i o n unless i t 
believed i t could recover that cost through the rates i t charges 
to shippers on that l i n e . No r a i l r o a d would invest m r a i i 
properties, through trackage r i g h t s or through purchase of 
divested r a i l lines,_ i f i t a n t i c i p a t e d revenue that only covered 
i t s variable costs."' Only by p r i c i n g above t h e i r variable (or 
marginal) costs can r a i l r o a d s recover a l l t h e i r costs and achieve 
adequate revenues."^ 

The only markets i n which r a i l r o a d s tend to price t h e i r 
services down to t h e i r t o t a l variable costs are those where motor 
carriage i s extremely competitive. Those markets are not of 
concern m the r a i l merger context because r a i l competition i s 
r e l a t i v e l y unimportant i n such markets i n comparison to the 
o v e r a l l competitive p i c t u r e . And because railroads need to 
return t.heir j o i n t and common costs t o replace t h e i r road bed and 
crack scruccure as chese iCems deCerioraCe, chey cannoC long 
conCinue eo provide seirvice m such markecs. The issue of how 
Che fees are scmccured i s ulcimacely a red herring because 
rai l r o a d s generally muse price s i g n i f i c a n c l y above Cheir variable 
coses m order co reCurn cheir j o i n t and common costs and 
continue to compete. 

Even i f we were to assume that variable cos-c i s che only 
relevanc cosC f o r r a i l racemaking purposes, procescants s t i l l 
have not shown that BNSF would be at a disadvantage here. 
Protestants compare BNSF's trackage r i g h t s fee with the lower 
"below the wheel" variable costs that UP/SP w i l l experience, and 
they argue t h i s proves BNSF w i l l have a substantial variable cost 
disadvantage. This comparison i s extremely misleading because 
the costs protestants focus on are j u s t a small p o r t i o n of the 
t o t a l variable costs t h a t BNSF w i l l experience for any p a r t i c u l a r 
movement. Overall, BNSF's variable costs are l i k e l y to be lower 

Railroading e x h i b i t s economies of scale, scope, and 
density that lead to d e c l i n i n g average cost levels, so thac cosCs 
accribucable Co any movemene are below average coses. 

Sfifi, generally. Coal Race Guidelines, Nacionwide 1 
I.C.C.2Q 520. 526-528 (1985), a f f ' d sub nom. Consolidated Rail 
Corp. v. United states. 312 F,2d 1444 (3rd Cir. 1987). 
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Chan were SP's, and cercainly low enough to allow i t to compete 
e f f e c t i v s l y with UP/SP."* 

Conditions Imposed. 
C r i t e r i a tor Imoosmg Conditions. The various conditions 

requesCed by parCies involve the exercise of our conditioning 
power under section 11344(cl as part cf any approval of the 
application.'^* Section 11344(C) gives us broad a u t h o r i t y t o 
impose conditions governing r a i l r o a d consolidations. Because 
conditions genera l ly tend to reduce the benefits of a 
consolidation, they w i l l be imposed only where c e r t a i n c r i t e r i a 
are met, UP/MKT, 4 I.C.C.2d at 437. 

We w i l l adhere to the c r i t e r i a f or imposing conditions set 
out in UP/MP/WP. 366 I.C.C, at 562-65, Conditions w i l l not be 
imposed uiiless the merger produces effects harmful to the public 
i n t e r e s t (such as a s i g n i f i c a n t loss of competition) that a 
condition w i l l ameliorate or eliminate. A co n d i t i o n must also be 
operationally feasible, and produce net public b e n e f i t s . We are 
also d i s i n c l i n e d to impose conditions that would broadly 
restructure the competitive balance among r a i l r o a d s with 
unpredictable e f f e c t s , Seg, e,g,. SF/SP, 2 I,C.C.2d at 827, 
3 I.C.C.2d at 923; and UP/MKT. 4 I.C.C.2d at 437. 

"* The "below the wheel" variable costs included i n the 
trackage r i g h t s fees relate only to the expense of ownership and 
maintenance of running track and structures. These costs 
account, on average, for only about 17V of the t o t a l variable 
costs of western r a i l r o a d s . Thus, at most, a small component cf 
BNSF's t o t a l variable costs w i l l te higher than SP's for the 
trackage r i g h t s p o r t i o n of a given movement. But BNSF i s a very 
e f f i c i e n t c a r r i e r , and i t s remaining variable costs of operating 
i t s t r a i n s over the trackage r i g h t s segment should be lower than 
SP's comparable costs. 

Moreover, BNSF w i l l be operating over i t s own li n e s f o r a 
substantial p o r t i o n of any given movement from o r i g i n to 
destination, and f o r that portion of the movement, trackage 
r i g h t s f -"S are i r r e l e v a n t . For those portions of the movements, 
BNSF's variable costs w i l l also tend to be lower than were SP's. 
We conclude t h a t , even i f we viewed t h i s issue from the 
perspective of variable costs alone, BNSF would l i k e l y be i n a 
better p o s i t i o n to compete than was SP. See UP/SP-260 at 26-27. 

DOJ asserts that applicants' -.Iccus on a comparison of BNSF's 
and SP's t o t a l operating costs is misplaced, claiming: 

In e f f e c t . Applicants argue that the Board may impose a 
tax - - i n the form of h-i-gher trackage r i g h t s fees than 
necessary t o reimburse the landlord f o r the trackage costs--
on any replacement r a i l r o a d whose current operating costs 
are lower than SP's currene operaeing costs. 

DOJ-14 ae 31. "Imposing a Cax" is an odd phrase Co use Co 
describe a compensacion arrangemenc chac has been muCually agreed 
Co by applicancs and BNSF, and which we have found eo be lower 
Chan Che compensacion we would have see i f Che parCies had noC 
come Co an agreement. This b e n e f i c i a l r.rrangemene can hardly be 
called a Cax on BNSF's e f f i c i e n c y . 

"* The responsive applicacions f i l e d by CMTA, MRL, Entergy, 
Tex Mex, WEPCO, and MCC's r a i l a f f i l i a t e s are not independent 
applications. 
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A condicion muse address an effecc of the transaction. We 
w i l l not impose conditions "to ameliorate longstanding problems 
which were not created by the merger, " nor w i l l v.-e impose con
d i t i o n s that "are i n no way rel a t e d e i t h e r dir°ctly or i n d i r e c t l y 
to the involved merger." Burlington Northern. Inc.--Control & 
Mercer--St. L. . 360 I.CC, 788, 952 (footnote omitted) 
iBN/Frisco): sefi also UP/CNW, s l i p op. at 97. 

While showing that a condition addresses adverse e f f e c t s of 
the transaction i s necessary tc gain our approval f o r imposition 
of a condition, i t i s by no means s u f f i c i e n t . The condition must 
also be narrowly t a i l o r e d to remedy those e f f e c t s . We w i l l not 
o r d i n a r i l y impose a condition that would put i t s proponent m a 
better p o s i t i o n than i t occupied before the consolidation. See 
UP/CNW, s l i p . op. at 97; Milwaukee--Reorganization--Acquisition 
by_£I£, 2 I.C.C.2d 427, 455 (1985) (Soo/MlIwaukee I I ) 

BNSF agreement, For many shippers throughout the West, the 
various r i g h t s provided f o r i n the BNSF agreement w i l l ameliorate 
the competitive harms that would be generated by an unconditioned 
merger. We therefore impose as a condition che Cerms of the BNSF 
agreement, by wnich we mean the agreement dated September 25, 
1995, as modified by the supplemental agreement dated 
November 18, 1995, and as fu r t h e r modified by the second 
supplemental agreement dated June 27, 1996."' 

CMA agreement . Although applicants have not asked t.hat 
approval of the merger be made subject to the CMA agreement, 
because we f i n d that the CMA agreement i s largely t i e d to the 
BNSF agreement and i t s provisions are necessary to ameliorate 
competitive harm, we impose as a ccn d i t i o n the term.s of the CMA 
agree.-nent. Many of the pro-competiCive provisions of ehe CMA 
agreement require amendments to the BNSF agreement, and are 
re f l e c t e d i n the second supplemental agreemenc daCed June 27th; 
other such provisions do not require amendmencs Co Che BNSF 
agreemenc. 

Broad-based Conditior^^. As we have previously discussed, we 
are imposing a number of broad-based conditions that augment Che 
BNSF agreemenc Co help ensure Chac ehe BNSF Crackage righCs w i l l 
allow BNSF CO replicace che compecicion Chac would ocherwise be 
lose when SP i s absorbed inCo UP. 

New f a c i l i t i e s and t ransloading f a c i l i t i e . - ; . The BNSF 
agreemenc, as amended by ehe CMA agreemenc, grancs BNSF Che righC 
CO serve any new f a c i l i t i e s located post-merger on any SP-owned 

I f , f o r example, the harm Co be remedied consisCs of Che 
loss of a r a i l opCion, any condicions should be confined to 
restoring that option rather than creaCing new ones. See 
Sfy/Milw^ykgg I J , 2 I.C.C.2d ac 455; UP/MP/WP. 366 I.C.C. ac 564. 
Moreover, condicions are noe warranced Co offsec compecieors' 
revenue losses. BN/Frisco. 360 I.C.C. aC 951. 

'" As we already have discussed, m imposing che BNSF 
agreemenc as a condicion Co chis merger, we w i l l require 
applicancs Co honor a l l of the amendments, c l a r i f i c a t i o n s , 
modifications, and extensions thereof described i n : (1) the 
A p r i l 18eh CMA agreement (UP/SP-219); (2) the A p r i l 29eh r e b u t t a l 
f i l i n g s (UP/SP-230 at 12-21; UP/SP-231, Part C, Tab 18 at 5-11; 
Sfifi a i f i f i UP/SP-260 at 8-9, summarizing t.he c l a r i f i c a t i o n s and 
amendments described i n the A p r i l 29th r e b u t t a l f i l i n g s ) - (3) the 
June 3rd b r i e f {UP/SP-260 at 23 n.9); and (4) the June 28th 
f i l i n g that accompanied the second supplemental agreement 
(UP/SP-266 at 3! . 
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l i n e over which BNSF receives trackage r i g h t s i n the BNSF 
agreement. The BNSF agreement f u r t h e r provides, however, th a t 
the term "new f a c i l i t i e s " does not include expansions of or 
additions to e x i s t i n g f a c i l i t i e s or load-outs or transload 
f a c i l i t i e s . We require as a condition that t h i s p r o v i s i o n be 
modified i n two respects: f i r s t , by re q u i r i n g that BNSF be 
granted the r i g h t to serve new f a c i l i t i e s on both SP-owned and 
UP-owned track over which BNSF w i l l receive Crackage r i g h t s ; 
second, by requ i r i n g that the term "new f a c i l i t i e s " s h a l l include 
transload f a c i l i t i e s , i n c l u d i n g those owned or operated by BNSF. 

Build-in/build-out options. The CMA agreement provides a 
post-merger procedure by which a CMA member can raise a claim 
that the merger deprived i t of a build-m/build-out option. We 
require as a condition that t h i s procedure be modified i n two 
ways: f i r s t , by making t h i s procedure applicable to a l l 
shippers; second, by removing the time l i m i t to which t h i s 
procedure i s subject. These modifications w i l l allow BNSF t o 
re p l i c a t e the competit.we options no* provided by the independent 
operations of UP and SP, We f u r t h e r c l a r i f y that a shipper 
invoking t h i s procedure need net demonstrate economic 
f e a s i b i l i t y ; the only t e s t of f e a s i b i l i t y i s whether the l i n e i s 
ac t u a l l y constructed. Any technical disputes with respect t o the 
imp]ementation of t h i s b u i l d - i n / b u i l d - o u t remedy may be resolved 
e i t h e r by a r b i t r a t i o n or by the Board, 

Opening contracts at 2 - t o - l po in t s . The CMA agreement 
provides that, immediately upon consummation of the merger, 
applicants must modify any contracts with shippers at 2 - t o - l 
points i n Texas and Louisiana to allow BNSF access to at least 
50V of the volume. We require as a condition that t h i s p r o v i s i o n 
be modified by extending i t to shippers at a l l 2 - t o - l points 
incorporated -^/ithin the BNSF agreement, not just 2 - t o - l points i n 
Texas and Louisiana. The extension of t h i s provision to a l l 
2 - t o - l points w i l l help ensure that BNSF has immediate access to 
a t r a f f i c base s u f f i c i e n t t o support e f f e c t i v e trackage r i g h t s 
operations. 

Oversight. We impose as a condition to approval of t h i s 
merger oversight for 5 years t o examine whether the conditions we 
have imposed have e f f e c t i v e l y addressed the competitive issues 
they were mtended to remedy. We r e t a i n j u r i s d i c t i o n t o impose 
ad d i t i o n a l remedial conditions i f , and to the extent, we 
determine that the conditions already imposed have not 
e f f e c t i v e l y addressed the competitive harms caused by the merger. 

We require as a condition that applicants submit on or 
before October 1, 1996, a progress report and implementing plan 
regarding t h e i r compliance w i t h the conditions to t h i s merger, 
and f u r t h e r progress reports on a qu a r t e r l y basis. 

As we have discussed e a r l i e r , we expect that BNSF w i l l 
compete vigorously f o r the t r a f f i c opened up to i t by the BNSF 
agreement and have imposed upon BNSF a common c a r r i e r o b l i g a t i o n 
wich respecc Co t h i s t r a f f i c . " ' We f u r t h e r require that BNSF 
submit a progress report and an operating plan on or before 

'" Again, we emphasize that BNSF, as soon as reasonably 
pract i c a b l e , muse begin crackage righcs operacions over Che key 
corr i d o r s beeween Houscon and New Orleans, between Houscon and 
Memphis, and i n ehe Ceneral Corridor. A f a i l u r e Co conduce 
trackage r i g h t s operations i n these corridors could r e s u l t i n 
teirmmation of BNSF's trackage r i g h t s , and substitucion of 
anocher c a r r i e r , or i n divesciCure. 
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October Isc of t h i s year, and f u r t h e r progress reports on a 
qu a r t e r l y basis thereafter. 

We plan to i n i t i a t e a proceeding ac the end of the f i r s t 
yaar, on or about October 1 1997, seeking comments from 
in t e r e s t e d p a r t i e s on the e f f e c t s of the merger and 
implementation of the conditions. The competition provided oy 
BNSF w i l l be one of the key matters to be considered i n the 
oversight proceeding. I f circumstances warrant, a proceeding way 
be held p r i o r to October 1, 1997, Subsequent proceedings w i l l be 
scheduled as needed, 

g9uth Central Lines/SP East. 
WAFTA/Grain; Tex Mex. We are p a r t i c u l a r l y s e n s i t i v e to our 

r e s p o n s i b i l i t y to ensure that t h i s merger w i l l f o s t e r the goal of 
North American economic i n t e g r a t i o n embodied i n NAFTA. Af t e r 
a l l , our regulatory powers are derived from the "Commerce Clause" 
of our nation's c o n s t i t u t i o n , " ' which, m a very r e a l sense, 
has r e s u l t e d i n the creation of a "free trade zone" w i t h i n these 
United States, leading to our emergence m t h i s cent-jry as an 
economic superpower. 

NAFTA now has the p o t e n t i a l t o contribute to the economic 
growth and pros p e r i t y of the United States, Mexico, and Canada. 
Mexico, i n p a r t i c u l a r , holds great promise as a market f o r our 
a g r i c u l t u r a l and other products, .'-.s USDA explained, "[ujnder 
NAFTA, Mexicf i s expected to be an important growth market, 
espe c i a l l y f o r grains and o i l seeds produced i n the midwest and 
plains states. Affordable r a i l rates and access t o service are 
c r i t i c a l . 

The BNSF agreement should preserve shippers' competitive 
a l t e r n a t i v e s at the Brownsville border crossing and should 
enhance them at Eagle Pass by upgrading BNSF's access from 
haulage to trackage r i g h t s . But Tex Mex and i t j supporters have 
raised l e g i t i m a t e concerns t h a t , absent a grant of Tex Mex's 
responsive a p p l i c a t i o n , the merger could r e s u l t i n a reduction i n 
competition at Laredo, the most important U.S.-Mexican r a i l 
gateway. 

S p e c i f i c a l l y , Tex Mex has proposed th a t we grant i t trackage 
r i g h t s that would permit i t t o connect w i t h KCS at Beaumont v i a 
Houston. Tex Mex notes that, except f o r a small segrr.ent of UP 
track running from Robstown t o Placedo, the routing prcpos-i by 
Tex Mex would not overlap with BNSF s trackage and haulage r i g h t s 
from Houston t o Brownsville, and thus i t would not unduly 
i n t e r f e r e w i t h BNSF's new operations. Tex Mex envisions i t s 
proposed trackage r i g h t s as an addition t o those competiciv-
safeguards concained in che BNSF agreemenc, and noc as a 
replacemenc. 

Tex Mex has off'^red a number of argumenCs i n favor of i c s 
proposal. F i r s t , i t -uggests that a l l t.he U.S.-Mexican gateways 
should be viewed as a single market now S'^rved by UP, SP, and 
BNSF, and t h a t the reduction from three ..-ailroads t o two brought 
about by the merger i s an unacceptable loss of competition that 

"' A r t i c l e I , Section 8, seaces i n pare: 

The Congress s h a l l have Power . . . [e]o reguiaCe 
Commerce wiCh foreign Nacions, and among Che several 
seaces , , , . 

"° Dunn, Oral Arg. TR ac 240. 
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cannoc be remedied Chrough any condition r e l y i n g c i BNSF, which 
i s one of Che chree. 

We must r e j e c t t h i s argument. In SF/SP. the ICC dete'.-mmed 
that there was no all-Mexican-gateway market, and that Laredo 
clear l " / occupied a p o s i t i o n of separate and surpassing economic 
si g n i f i c a n c e . SF/SP. 2 I.C.C.2d at 797. We r e a f f i r m that 
f i n d i n g here, but also acknowledge that, as BNSF has explained, 
t h i s does not mean that the Mexican gateways are completely 
independent. BN/SF-59 at 31 n.l2. 

Further, Tex Mex acknowledges that, m 1994, BNSF handled 
only 3V of a l l U.S.-Mexican r a i l t r a f f i c at the border."' 
TM-39 at 36, Even i f there were a single market f o r U,S.-Mexican 
movements by r a i l , BNSF's extremely l i m i t e d presence p r i o r to 
t h i s merger would hardly make t h i s a 3-to-2 s i t u a t i o n , much less 
one that c a l l s for remedial conditions."^ 

Tex Mex has raised other arguments that we f i n d more 
persuasive. I t i s concerned that the merger w i l l dimmish i t s 
t r a f f i c base t o the point where i t i s unable e f f e c t i v e l y to 
preserve a second competitive routing at Laredo, and that the 
merger might endanger the essential service i t provides to the 
more than 30 shippers located on i t s l i n e . 

The 8,8V of current Tex Mex t r a f f i c o r i ginated at points 
served exclusively by SP i s l i k e l y to s h i f t t o the new and 
e f f i c i e n t UP/SP si n g l e - l m e route into Laredo created by t h i s 
merger. Another 3lV of Tex Mex t r a f f i c now orig i n a t e s at or 
moves through 2 - t o - l points on SP, BNSF w i l l have access to t h i s 
t r a f f i c via the BNSF agreement. Applicants' t r a f f i c study shows 
a l l t h i s t r a f f i c moving v i a a BNSF/Tex Mex routing i n t o Laredo. 
A.S we have explained elsewhere, the BNSF agreement w i l l permit 
BNSF e f f e c t i v e l y to replace the competition that w i l l be l o s t 
when SP i s absorbed i n t o UP, and thus protect shippers at 2 to-1 
points from facing higher prices or deteriorated serrvice. This 
does not mean Chac BNSF w i l l be able to reeam a l l Che cr i f f i c 
now c a r r i e d by SP when BNSF's compecicion i s ehe newly merged and 
more e f f i c i e n c UP/SP, which may choose Co o f f e r shippers lower 
races or bev. ar service Chan offered by eicher UP or SP Coday. 

Furcher, f o r ehis 2-Co-l t r a f f i c , and f o r the 34.2V of 1994 
Tex Mex C r a f f i c carried v i a a Tex Mex/SP/BN or SF i n c e r l i n e 

"' This markec share w i l l l i k e l y r i s e . The BNSF agreemenc 
w i l l excend BNSF's presence for handling Mexican C r a f f i c . ICS 
hauiage -.righes co Eagle Pass w i l l be converted i n t o trackage 
r i y h t s , and, as noted previously, i t w i l l have new trackage and 
haulage r i g h t s over the UP l i n e i n t o Brownsville. 

Our f i n d i n g that t h i s i s not a 3-to-2 s i t u a t i o n i s 
coTroborated by the testimony of Tex Mex's own witness, Gritrm, 
who argues that t h i s would remain a 2-eo-l s i t u a . i o n even a f t e r 
implementation of ehe BNSF agreemenc: 

In che markec for r a i l crar^sporcacion becween ehe 
United Staces and Mexico, Cherefore, Che e f f e c t s of ehe 
merger w i l l oe much closer Co a 2-eo-l reduccion Chan a 
3-CO-2 reduccion. Although ENSF w i l l be a theorecical 
compecicor, ic w i l l be a very minor and ineffecCive 
one. 

TM-23 ac 122. 
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movemene,'" Che BNSF agreement has cr e a t e d a new p o t e n t i a l 
s i n g l e - l i n e movement f o r BNSF ineo Mexico v i a Eagle Pass. As RCT 
ex p l a i n s : 

[W]ere iC noC f o r ehe race ChaC Laredo c u r r e n c l y e n j o y s 
a compecicive advancage over Che ocher gaceways co 
Mexico because chere i s a l a r g e r i n f r a s c r u c c u r e o f 
cuscoms b r o k e r s locaced ae Laredo Chan ac che ocher 
gaceways, ehere would be l i t t l e or no i n c e n t i v e f o r 
BN/SF t o r o u t e t r a f f i c v i a TexMex. C e r t a i n l y , t h e r e i s 
no reason t o assume t h a t BN/SF would d e l i b e r a t e l y r o u t e 
u n i t t r a i n s of g r a i n i n j o i n t - l i n e s e r v i c e w i t h TexMex 
v i a Laredo when i t w i l l have a c o m p a r a t i v e l y d i r e c t 
shot m s i n g l e - l i n e s e r v i c e at Eagle Pass. Given t h e 
admitted c o n c e n t r a t i o n o f BN/SF's t r a f f i c from t h e 
g r a m b e l t and the P a c i f i c Northwesc and the i n d u s t r i a l 
Midwest, i t i s o n l y l o g i c a l t o assume t h a t BN/SF would 
favor t he l e s s c i r c u i t o u s , s i n g l e - l i n e r o u t i n g v i a 
Eagle Pass. 

RCr-7 at 22-23 . 

We are persuaded t h a t a p a r t i a l g r a n t of Tex Mex's 
responsive a p p l i c a t i o n i s r e q u i r e d t o ensure the c o n t i n u a t i o n of 
an e f f e c t i v e c o m p e t i t i v e a l t e r n a t i v e t o UP's r o u t i n g i n t o t he 
border c r o s s i n g a t Laredo. F u r t h e r , as noted by Volkswagen of 
America: 

[E] conomical access t o i n t e r n a t i o n a l t r a d e r o u t e s 
should not be j e o p a r d i z e d when the f u t u r e p r o s p e r i t y of 
both c o u n t r i e s depends so s t r o n g l y on i n t e r n a t i o n a l 
t r a d e . 

TM-39 at 15. 

Tex Mex has o f f e r e d an e f f e c t i v e r e b u t t a l t o a p p l i c a n t s ' and 
BNSF's cl a i m s thae the BNSF agreement i s s u f f i c i e n t t o preserrve 
c o m p e t i t i o n ac Laredo; 

I f A p p l i c a n t s are r i g h t t h a t BNSF w i l l be b e t t e r f o r 
Tex Mex than SP and t h a t the route Tex Mex seeks w i l l 
be i n f e r i o r t o BNSF's r o u t e , then g r a n t i n g Tex Mex's 
a p p l i c a t i o n would have l i t t l e adverse impact on 
A p p l i c a n t s o r BNSF, because l i t t l e t r a f f i c would move 
over Tex Mex's trackage r i g h t s . 

TM-39 at 5. 

F i n a l l y , we note t h a t a p p l i c a n t s and BNSF have r a i s e d 
l e g i t i m a t e concerns over Tex Mex's request t h a t i t have 
u n r e s t r i c t e d access t o i n t e r l i n e w i t h o t h e r c a r r i e r s a l o n g i t s 
trackage r i g h t s r o u t e . Tex Mex has conceded t h i s p o i n t , 
e x p l a i n i n g : 

An i n c i d e n t a l c o m p e t i t i v e b e n e f i t of g r a n t i n g t h e 
r i g h t s Tex Mex seeks i s thac Tex Mex c o u l d cariry some 

"' Tex Mex noces thac n e a r l y a l l of che 1994 t r a f f i c i c 
received i n i n C e r l i n e movemencs w i t h BN or SF has disappeared 
because of a $300 per c a r surcharge imposed by BN and SF (and 
continued by BN3F) on a l l g r a i n cars o r i g i n a t i n g on BNSF d e s t i n e d 
f o r Laredo. TM-3 9 a t 9. ENSF has e x p l a i n e d thae Chis was due CO 
service problems and poor Curnaround times f c r these cars by SP, 
which would be e l i m i n a t e d w i t h the r i g h t s i t r e c e i v e s under the 
BNSF agreement. 
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shipmencs bee veen Beaumone and Houseor chae had no 
p r i o r or substquene r a i l movemene soi;ch of Houscon. 
This, however, would be a r e l a t i v e l y minor b e n e f i t , and 
i t was c e r t a i n l y not a central pu'.pose of the 
appl i c a t i o n . . . . [The Board] roul.^ l i m i t the r i g h t s 
granced to exclude Tex Mex from carrying shipmencs 
beeween Houscon and Beaumone Chac have no p r i o r cr 
subsequenC movemene by r a i l south of Houston. 

TM-34 at 7. Although we have --iccepted Tex Mex's arguments "hat 
i t may need to replace t r a f f i c i t w i l l lose v i a the merger l i 
order to preserve competition at Laredo, the trackage r i g h t s we 
are granting here may only be used i n conjunction w i t h t r a f f i : 
that moves on che 'lex Mex. 

We are therefore granting Tex Mex the trackage r i g h t s soughC 
in iCs Sub-No. 13 responsive applicacion and i n i c s Sub-No. 14 
Cerminal t-ackage righes applicacion, r e s c r i c t e d i n both 
instances to the transportation of fr e i g h t having a p r i o r or 
subsequent movement on the Laredo-Robstown-Corpus C h n s t i l i n e . 
These trackage r i g h t s w i l l be e f f e c t i v e on the e f f e c t i v e date of 
t h i s decision."* 

With respecc Co Che precise decails of ehe Sub-No. 13 
Crackage righcs, we w i l l allow Tex Mex and 'JP/SP an opporCuniCy 
CO reach an agreemenc, and we w i l l require these p a r t i e s to 
subm.it, w i t hm 10 days of the date of service of t h i s decision, 
ei t h e r agreed-upon terms respecting implementation of the Sub-No, 
13 trackage r i g h t s or separate proposals respecting such 
implementation. We realize that 10 days i s a short time frame, 
but I t w i l l enable us, i f necessary, to choose the b e t t e r of the 
offered a l t e r n a t i v e s , or some v a r i a t i o n thereof, p r i o r to the 
e f f e c t i v e date of t h i s decision We wish, l-.owever, to emphasise 
that, even i f c e r t a i n d e t a i l s respecting the Sub-No. 13 trackage 
r i g h t s cannot be resolved p r i o r to the e f f e c t i v e date of t h i s 
decision, these trackage r i g h t s w i l l nevertheless become 
e f f e c t i v e on that date. I f the terms of compensation have not 
been resolved p r i o r to the e f f e c t i v e date, compensation w i l l 
accrue from the actual date of the st a r t of trackage r i g h t s 
operationt-., and w i l l be payable a f t e r terms have been 
established. We note that, i f we are required t o prescribe the 
Sub-No. 13 compensation terms, we -will look t o the Cerms and 
condicions i n che BNSF agreemenc as well as Co Che p r i n c i p l e s 
announced i n che SSW Compensacion cases. 

Wieh respecc eo che precise deeailc of the Sub-No. 14 
trackage r i g h t s , we w i l l allow Tex Mex and HBiT an opporcunity to 
reach an agreement, and we w i l l require Chese parCies co submiC. 
wiehin 10 days of che daCe of service of Chis decision, eieher 
agreed-upon cerms respeccing implemencacion of the Sub-No. 14 
trackage righes or separace proposals respeccing such 
implemencacion. The 10-day Cime frame, as previously noced, w i l l 
enable us, i f necessary, to choose Che beccer of ehe offered 
alcernacives, or some variacion chereo-i, p r i o r Co the effeccive 
daCe cf chis decision. We wish, however, Co emphasize Chac, even 
i f cereain deCails respecting the Sub-No 14 trackage r i g h t s 
cannot be resolved p r i o r to the e f f e c t i v e date of t h i s decision, 
these trackage r i g h t s w i l l nevertheless become e f f e c t i v e on ChaC 

"* The Sub-No. 14 applicacion i s unopposed, and an exCended 
discussion wich respecc Chereco i s Cherefore unnecessary. We 
f i n d Chae ehe use by Tex Mex of ehe HBiT terminal f a c i l i c i e s ac 
issue i n Che Sub-No. 14 dockeC i s praccicable and i n Che public 
inceresc, and w i l l noc .subscancially impair HB&T's a b i l i c y Co 
handle iCs own C r a f f i c . Sfifi 49 U.S.C. 11103(a). 
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daCe. I f ehe Cerms of compensacion have not been resolved p r i o r 
to the e f f e c t i v e date, compensation w i l l accrue from the actual 
date of the s t a r t of trac!<age r i g h t s operations, and w i l l be 
payable a f t e r terms have been established. We note that, i f we 
are required t o prescribe compensation terms, we w i l l apply the 
pr i n c i p l e s f o r compensation i n condemnation proceedings. 
49 U.S.C. 11103(a) ( t h i r d sentence); UP/MP/WP, 366 I.C.C. at 
576 n . l l 4 . " * 

Plastics/Chemicals; SIT/Lake Charles/Dow/UCC. P l a s t i c and 
chemical shippers located m the Gulf Coast area have raised a 
number of l e g i t i m a t e concerns over merger-related competitive 
harm that would not be e f f e c t i v e l y remedied by the BNSF 
agreement. Accordingly, we are imposing additional conditions to 
address these concerns. For example, we are imposing a condition 
that w i l l broaden BNSF's access to SIT f a c i l i t i e s i n Che area. 
For shippers locaced near Lake Charles, LA, we have crafced 
condicions ChaC w i l l permit KCS Co o f f e r an i n c e r l m e roucing 
ineo SC. Louis mdependenc of applicancs, and Chac w i l l eliminace 
ehe r e s c r i c c i v e destination conditions and "phantom" haulage 
charges that together would have unduly i n h i b i t e d BNSF's a b i l i t y 
to o f f e r d i r e c t , competitive service to those shippers. F i n a l l y , 
we have ensured the continued a v a i l a b i l i t y of competitive b u i l d -
out options f o r Dow at Freeport, TX, and UCC at Seadrift, TX, 
which are discussed in d e t a i l below under conditions requested by 
ind i v i d u a l p a r t i e s . Preserving the Dow build-out opportunity 
also w i l l b e n e f i t numerous p l a s t i c and chemical shippers located 
along the G-ulf Coast between Freeport and Texas City, TX, such as 
Quantum's plant at Chocolate Bayou. 

Storage-in-Transit (SIT) F a c i l i t i e s . There i s widespread 
agreement among the par t i e s that SIT capacity i s a c r i t i c a l 
element i n service to the p l a s t i c s industry. The use of r a i l c a r s 
for storage allows plants to run at capacity and product t o be 
rea d i l y available f o r prompt movement t o various markets as 
market price and demand change *' ''t has also proven to be a 
cost e f f e c t i v e a l t e r n a t i v e to cing i n m u l t i p l e s i l o s as a 
means of s t o r i n g up to 50 product- while avoiding any possible 
problems with contamination. SPI's witness Ruple notes that 
" ( w ) h i l e the percentage of resins u t i l i z i n g storage /anes, i n 
general between 30V and 50V require storage." I d . 

Prior t o the merger, SP undertook a comprehensive analysis 
of storage requirements f o r p l a s t i c s shippers i n the Gulf Coast. 
According t o SP: 

Plast i c storage i n the Gulf Coast impacts operations 
more than any other normal operating condition, with 
the only possible exceptions being locomotive/crew 
a v a i l a b i l i t y and scheduled track maintenance. 

See SPI-11, E x h i b i t 14. Two-thirds of the p l a s t i c s hopper cars 
require storage, and the mean storage duration at che Cime of Che 
analysis was 45 days. I d . 

"* Our pledge Co apply cond»mnaCion p r i n c i p l e s i n s e t t i n g 
compensation f u l f i l l s the alterna-.ive requirement i n the f o u r t h 
senCence of 49 U.S.C. 11103(a) Ch.iC compensacion be "adequacely 
secured" before commencemenC of cermmal Crackage righCs 
operacions. 

Sfifi, e.g.. SPI-11, VS Bowles, aC 3-4; and SPI-11, VS 
Ruple, ac 15-17. 

- 151 -



Finance Dockec No. 32760 

UP and SP currencly enjoy 84% of ehe plascics hcpper car 
scorage capaciCy i n ehe Gulf Coasc."" To meet customer needs, 
SP committed to a new 3,000-car storage yard at Dayton, TX, 
s t r a t e g i c a l l y located near p l a s t i c s resins production 
f a c i l i t i e s . " ' The CMA settlement has made provision f o r BNSF 
access to Dayton Yard to supply some of the needed a d d i t i o n a l 
storage capacity. That agreement indicates that BNSF w i l l have 
equal access t o that f a c i l i t y . I t also states that applicants 
w i l l work with BNSF to locate additional f a c i l i t i e s on the 
trackage righcs lines as necessary. 

These provisions are somewhaC am.biguous, and various parCies 
have c r i c i c i z e d chem as inadequaCe. We Chink Chac chese 
provisions should be c l a r i f i e d and sCrengChened, We are 
Cherefore imposing Che addicional conditio.n ChaC Che BNSF 
agreement be modified to require that BNSF shall have access t o 
a l l SP Gulf Coast SIT f a c i l i t i e s on economic terms no less 
favorable than the terms of UP/SP's access, for storage i n 
t r a n s i t of t r a f f i c handled by BNSF under the terms of the BNSF 
agreement. 

Lake Charles, LA. A number of p l a s t i c and chemical 
shippers, including Monteil, O l i n , and PPG, operate plants 
located at three r a i l s t ations (Lake Charles, West Lake, and 
West Lake Charles) i n the Lake Charles area of Louisiana. These 
plants have access to SP and KCS, and some have access to UP as 
well via haulage or reciprocal switching. But KCS must i n t e r l i n e 
w i t h UP or SP to provide e f f i c i e n t routings to the N<2w Orleans, 
Houston, and St, Louis gateways. Thus, while these shippers now 
benefic from direcC r a i l compecicion, an uncondicioned merger 
would place a l l Cheir e f f i c i e n c r a i l rouCin^.-. under applicancs' 
concrol. 

Paragraph 8 of Che CMA AgreemenC amended Che o r i g i n a l BNSF 
secclemenC agreemenc Co give BNSF Che r i g h t to handle C r a f f i c of 
Lake Charles and Wesc Lake shippers open Co a l l of UP, SP, and 
KCS f o r C r a f f i c moving (a) from, Co, and vi a New Orleans and 
(b) CO or from poines i n Mexico v i a ehe Texas border crossings ae 
Eagle Pass, Laredo, or Brownsville. On b r i e f , applicancs 
excended Chis r e l i e f Co incorporaCe Wesc Lake Charles t r a f f i c 
open CO SP and KCS.'" 

We believe ehis Co be an inadequaCe soluCion f o r Chese 
shippers. Any KCS roucing Co and from SC. Louis or Chicago muse 
s C i l l include a conneccion wieh applicancs aC ShieveporC or 
Texarkana, g i v i n g applicancs conCrol of a "bottleneck" f o r these 
movements. Moreover, the key ro l e of SIT f a c i l i t i e s f o r p l a s t i c s 
shippers f u r t h e r complicates t h i s s i t u a t i o n : 

SPI witness Ruple i d e n t i f i e s the following Gulf Coast 
SIT s i t e s of UP, SP, and BNSF, respectively: UP, i n Spring, TX 
(1520 spots), i n Addis, TX (550 spots), and in Avondale, LA (350 
spots); SP, i n Dayton, TX (3000 spots), i n East Baytown, TX (1200 
spots), and i n Beaumont, TX (250 spots); and BNSF, i n Casey, TX 
(720 spots), and i n Teague, TX (550 spots). In a d d i t i o n , he 
i d e n t i f i e s the f o l l o w i n g non-Gulf SIT f a c i l i t i e s : UP, i n 
McGehee, AK (380 spots), and i n Dupo, IL (350 spots); SP, i n Pine 
B l u f f , AR (250 spots), and i n East St. Louis, IL (100 spots). 
See SPI-11, VS Ruple and Exhibits 7-9. 

Sfifi SPI-11, VS Ruple, at 15, and Exhibits 8, 14, and 18. 

Sfifi UP/SP-260 at 23, n.9. 
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As much as 70V of a plant's output may be assigned 
i n i t i a l l y to storage. . . Generally, i t i s only a f t e r 
the car has been m storage that i t s contents are sold 
and a delivery destination determined. 

MONT-9 at 12, Because BNSF would only be able to handle 
shipments routed to ce r t a i n destinations, and because the 
destinations are not known when the product moves Lu the sCorage 
poinC, a shipper could be forced Co order a r a i l car reCurned 
from a scorage peine Co ics f a c i l i C y so Chac i t could be 
transported by a d i f f e r e n t c a r r i e r . 

To preserve e x i s t i n g competitive a l t e r n a t i v e s f o r shippers 
in the Lake Charles area, we w i l l require applicants to modify 
the BNSF agreement i n two ways. F i r s t , BNSF must be able to use 
I t f Houston-to-Memphis trackage r i g h t s to i n t e r l i n e with KCS at 
Shreveport and Texarkana. This w i l l have the p r i n c i p a l e f f e c t of 
s u b s t i t u t i n g a KCS-BNSF j o i n t - l i n e r outing via Texarkana and 
Shreveport tor the e x i s t i n g KCS-UP j o i n t - l i n e movement via 
Texarkana. Second, applicants must remove the (New Orleans and 
Mexico! geographic r e s t r i c t i o n s on d i r e c t BNSF service to 
Lake Charles, West Lake, and West Lake Charles shippers and 
permit BNSF to serve a l l destinations from these points. This 
w i l l permit BNSF to o f f e r SIT f a c i l i t i e s f or a f u l l range of 
destinations, without w.hich shippers might be hesitant to use 
BNSF services f o r any shipments r e q u i r i n g SIT, 

Furthermore, we have one a d d i t i o n a l concern w i t h the 
arrangements under which fcNSF service w i l l preserve competition 
for Lake Charles area shippers. Section 5b cf the o r i g i n a l BNSF 
settlement agreement, as amended by Section 4b of the second 
supplemental agreement dated June 27, 1996, reads i n part as 
follows: 

In addicion Co a l l ocher charges Co be paid by BNSF Co 
UP/SP herein, aC Wesc Lake and WesC Lake Charles, BNSF 
sh a l l also be required Co pay a fee co UP/SP equal Co 
Che fee Chae UP pays KCS as of Che dace of Chis 
Agreemenc co access ehe C r a f f i c at WesC Lake, adjusced 
upwards or downwards i n accordance wieh SecCion 12 of 
Chis Agreemenc. 

ProCesCanCs have r e f e r r e d Co Chis as a "phantom haulage 
fee," IC appears Co us that applicants are intending to charge 
BNSF a fee to access t r a f f i c at West Lake Charles, even though 
t h i s l o c a t i o n i s not presently open to OP under haulage or 
swicching and i s served only by KCS and SP via j o i n c l y ov-ned 
Crack. Furcher, Che fee ChaC UP currencly pays Co KCS aC 
Wesc Lake i s compensacion f o r re c i p r o c a l switching or haulage 
s e r v i c t performed by KCS. Elsewhere i n Che BNSF agreemenc, Che 
parcies have made arrangemenCs f o r reciprocal switching and 
haulage charges. I f applicancs perform any swicching or haulage 
m ehe Lake Charles region, Chen Chese are appropriace charges 
ChaC should be assessed BNSF. IC appears, however, ChaC BNSF 
w i l l have direcc access to WesC Lake shippers when ie begins Co 
operaCe under i t s trackage r i g h t s arrangemenc, so Chac UP/SP may 
noc be performing any swicching or haulage service f o r BNSF i n 
Chis area. Under Chese circumscances, we f i n d iC i s unreasonable 
for applicancs Co impose any charge Co BNSF ae Wesc Lake over and 
above Che compensacion f o r Crackage righes unless Chey are 
performing an addicional service. IC i s even more unreasonable 
for applicancs t o expand the scope of t h i s fee to include 
West Lake Charles, which represents 93V of the Lake Charles 
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area's r a i l traffic,"° and where nc switching or haulage i s now 
performed and no fee i s assessed. We w i l l require applicants t o 
modify the BNSF agreement to remove Chis fee. 

Coal; Enterav/CPSB/TUE. We are imposing s p e c i f i c 
conditions c r a f t e d to preserve e x i s t i n g competitive a l t e r n a t i v e s 
f o r three coal shippers located along applicants' South Central 
l i n e s . The d e t a i l s of each are discussed elsewhere under 
conditions requested by individual_ p a r t i e s , 

F i r s t , wc have ensured the continued a v a i l a b i l i t y of a 
competitive build-out option for Entergy's White B l u f f plant near 
Redfield, AR, which i s now served exclusively by UP. BNSF w i l l 
be permitted t o su b s t i t u t e f o r SP i f a connection i s ever b u i l t 
l i n k i n g the plant t o a nearby SP l i n e at Pine B l u f f . (BNSF w i l l 
be operating over t h i s SP l i n e via the trackage r i g h t s i t w i l l 
receive under the BNSF agreement.! Entergy w i l l thus continue t o 
have ehe option of b u i l d i n g out to an independent c a r r i e r and 
w i l l continue to be able t o use t h i s option i n i t s negotiations 
w i t h applicants. 

Second, we are imposing a condition t o maintain the pre
merger competitive status quo at CPSB's two plants at Elmendorf, 
TX. While these plants receive r a i l service at destin a t i o n v i a a 
l i n e owned by SP, UP i s permitted t o de l i v e r coal t o CPSB under 
trackage righes that have been granted by SP t o CPSB, BNSF w i l l 
be permitted t o su b s t i t u t e f o r UP by using the CPSB trackage 
r i g h t s t o d e l i v e r shipments to the plants. 

F i n a l l y , we ar^ imposing a co n d i t i o n to maintain the 
a v a i l a b i l i t y of two independent and e f f i c i e n t PRB routings to 
TUE's Martin lake plant near Henderson, TX. This plant i s now 
excl u s i v e l y served by BNSF and i t s most e f f i c i e n t PRB route i s 
an i n t e r l i n e movement inv o l v i n g both KCS and a short SP l i n e 
segment. ( I n t e r l i n e movemente do not s i g n i f i c a n t l y detract from 
the e f f i c i e n c i e s of run-ehrough coal unic crains.) TUE has 
plans, however, Co b u i l d a 6-mile spur to connact t o UP and gain 
a second independent routing i n t o the plant. We w i l l require 
that the BNSF agreement be amended t o permit BNSF and KCS to 
provide an e f f i c i e n t PRB j o i n t - l i n e movement i n t o Martin Lake as 
an independent competitive a l t e r n a t i v e t o the UP/SP s i n g l e - l i n e 
r o u t i n g i t w i l l gain access eo once che spur i s compleced. 

General Corridor. 
Coai; URC agreement/Tennessee Pass, As we explain below, 

we are imposing two conditions to ensure that t h i s merger does 
not r e s u l t i n competitive harm to Central Corridor coal shippers. 
F i r s t , we are imposing the URC agreement to preserve the e x i s t i n g 
l e v e l of r a i l competition f o r those few western ccal shippers 
dependent on o r i g i n a t i o n s of Utah/Colorado coal. Second, we are 
granting discontinuance a u t h o r i t y rather than f u l l pbandonmeit 
a u t h o r i t y f o r applicants' Tennessee Pass Line t o ensure that Che 
merger does noC resulc i n service degradacion f o r General 
Corridor coal (and oCher) movemencs."' 

URC agreement. Under Che URC agreemenc, URC w i l l receive 
access Co a d d i t i o n a l coal sources m Utah and overhead trackage 

"° Sfifi SPI-21 at "5. 

"' We have viewed cne concerns raised over p o t e n t i a l 
degradacion of Central Corridor service as concern.^ over 
poCenCial compecicive harm.. As noCed above, merger-relaced 
compecicive harm resulcs when ehe merging parcies gain s u f f i c i e n t 
market power p r o f i t a b l y to raise rates and/or reduce service. 
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r i g h t s between Utah Railway J u n c t i o n , UT, and Gra.id J u n c t i o n , CO. 
BNSF, v i a the trackage r i g h t s i t w i l l r e c e i v e under the ENSF 
agreement, w i l l be able t o move URC-originated coa l t o 
d e s t i n a t i o n p o i n t s west of Provo, UT, and east of Grand J u n c t i o n . 
URC has e x p l a i n e d t h a t i t s agreement w i t h a p p l i c a n t s " w i l l 
p r o v i d e the market d i s c i p l i n e t o assure c o m p e t i t i v e r a t e s f o r 
c o a l customers i n the western r e g i o n by means of i t s cost 
e f f i c i e n t o p e r a t i o n s and access t o Utah c o a l a c t i n g e i t h e r i n 
c o n j u n c t i o n w i t h the BNSF or w i t h UPSP."'" As discussed 
elsewhere i n th.-.s d e c i s i o n , t h e URC agreement i s an e s p e c i a l l y 
i m p o r t a n t c o m p e t i t i v e safeguard f o r those few western coa l 
s h i p p e r s , such as the SPP/IDPC j o i n t l y owned North Valmy .'^cation 
-plant, thac are dependent on o r i g i n a t i o n s o f Utah/Colorado c o a l . 
We t h e r e f o r e impose as a c o n d i t i o n the terms of t h e URC 
agreemenc. 

Tennessee Pass L i n e . A p p l i c a n t s seek t o abandon a p o r t i o n 
of the Tennessee Pass Line between Malta and Canon C i t y , CO,'" 
and t o r o u t e t r a f f i c over more e f f i c i e n t r o u t e s post-merger. 
Several p a r t i e s have rai.-ied concerns t h a t the M o f f a t Tunnel Line 
between Dotsero and Denver, CO, w i l l l a c k t h e c a p a c i t y t o han'ile 
overhead t r a f f i c r e r o u t e ! from the Tennessee Pass Li n e . 

P a r t i e s ha^e requested t h a t we c o n s i d e r a l t e r n a t i v e 
c o n d i t i o n s d e s i g n t i t o ensure t h a t s h i p p e r s do not s u f f e r a 
deg r a d a t i o n of the l e v e l of s e r v i c e row p r o v i d e d by SP as a 
r e s u l t of t . ie merger. Cne such c o n d i t i o n would r e q u i r e UP/SP t o 
ma i n t a i n s e r v i c e on SP's (DRGW's) Tennessee Pass Line between 
Dotsero and Pueblo, Colorado. An a l t e r n a t i v e c o n d i t i o n would 
permit UP/SP t o d i s c o n t i n u e s e r v i c e on, b u t j.Dt p h y s i c a l l y 
abandon, the Tennessee Pass L i n e . I f the Moff a t Tunnel Line 
cannot handle the increased t r a f f i c , we c o u l d then take steps 
necessary t o enable UP/SP t o r e s t o r e the p r i o r l e v e l of s e r v i c e 
over the Tennessee Pass Li n e . I n a d d i t i o n , opponents argue t h a t 
the Tennessee Pass Line i s an impo r t a n t a l t e r n a t e r o u t e i n the 
event o f a der a i l m e n t or congestion o.-. t h e MoffaC Tunnel L i n e . 

A p p l i c a n c s asserC t h a t , i n the 1970s, DRGW operated as mrny 
as 25 t o 30 t r a i n s per day through the Moffac Tunnel, which 
i n d i c a c e s chaC Chis l i n e s h o i i l d be able Co handle Che projecCei 
increase i n C r a f f i c volume, and Chat a d d i t i o n a l c a p a c i t y 
improvements on t h i s l i n e c o u l d be made i f they prove necessary. 
Nevertheless, opponents p o i n t out t h a t t h e t r a f f i c mix has 
changed c o n s i d e r a b l y s i n c e t he 1970s. DRGW's o p e r a t i o n s 
cont-isted mostly of s h o r t m i x e d - f r e i g h t t r a i n s , whereas coday SP 
operaCes longer Crains, i n c l u d i n g heavy uniC t r a i n s t r a n s p o r t i n g 
c o a l . Opponents are concerned t h a t , -"-f SP has d i f f i c u l t y meeting 
c o n t r a c t e d d e l i v e r y schedules now, s h i f t i n g more t r a f f i c t o t h e 
Moffa t Tunnel Line w i l l causa a d d i t i o n a l c a p a c i t y and s e r v i c e 
problems. Such a degrad a t i o n m s e r v i c e c o u l d i n c r e a s e c y c l e 
times f o r u n i t t r a i n s of shipper-owned c a r s , and thus r e q u i r e 
s h i p p e r s t o purchase more cars t o r e c e i v e the same l e v e l of 
s e r v i c e . 

A p p l i c a n t s a s s e r t t h a t t h e Tennessee Pass L i n e i s the l e a s t 
e f f i c i e n t l i n k t o r an overhead r o u t e across the C e n t r a l C o r r i d o r , 

UTAH-6 cit 19. 

S p e c i f i c a l l y , a p p l i c a n t s seek by p e t i t i o n s f o r exemption 
i n Docket Nos, AB-8 (Sub-No. 36X) and AB-12 (Sub-No. ie9X) f o r 
SPT t o abandon, and DRGW t o d i s c o n t i n u e o p e r a t i o n s over, SP'b 
Sage-Malta-Leadville l i n e ; and by a p p l i c a t i o n s i n Docket. Nos. 
AB-8 (Sub-No. 39) and AB-12 (Sub-No. 188) f o r SPT t o abandon, and 
DRGW t o d i s c o n t i n u e o p e r a t i o n s over, SP's Malta-Cafton C i t y l i n e . 

- 155 



Finance Docket No. 32760 

and t h a t t h e merger w i l l oper. new, more e f f i c i e n t r o u t e s f o r the 
present t r a f f i c f l o w s . Given the UP/SP and BNSF o p t i o n s t h a t 
w i l l become a v a i l a b l e a f c e r the merger, a p p l i c a n t s c l a i m t h a t 
r o u t i n g v i a Pueblo and t h e Tennessee Pass Line i s an i n f e r i o r 
choice."* 

We acknowledge t h a t a p p l i c a n t s have caken che r a i l r o a d 
capaciCy concern s e r i o u s l y and recognize chae Che i n e f f i c i e n C 
Tennessee Pass Line might need t o be r e t a i n e d j u s t i n case Che 
Moffac Tunnel Line i s overwhelmed. A p p l i c a n t s p r o v i d e d 
assurances t h a t no a c t i o n w i l l be taken p r e c i p i t o u s l y t o abandon 
the l i n e , and t h a t overhead t r a f f i c f l o w s w i l l leave t h a t l i n e 
o n l y as t h e i r new routes become f u l l y prepared t o take them 
e f f i c i e n t l y . " * N o t w i t h s t a n d i n g these reassurances, we w i l l 
g r a n t d i s c o n t i n l a n c e authori'cy r a t h e r than f u l l abandonment 
a u t h o r i t y because of the c r u c i a l n a t u r e of t h i s t hrough r o u t e . 
This w i l l p r eserve the l i n e i n t a c t u n t i ? a p p l i c a n t s demonstrate 
thac overhead C r a f f i c over Che Tennessee Pass Line has been 
s u c c e s s f u l l y reroueed. 

Relaeed p r o c e d u r a l aspects. C o n s i s t e n t w i t h the Board's 
p o l i c y t o promote p r i v a t e - s e c t o r s o l u t i o n s t o d i s p u t e s , we 
encourage p a r t i e s t o t h i s proceeding t o make t h e i r best e f f o r t s 
t o r e s o l v e among themselves any d i s p u t e s t h a t may a r i s e 
concerning the meaning c r a p p l i c a b i l i t y of any of the terms or 
c o n d i t i o n s imposed or approved before r e s o r t i n g t o the Board f o r 
r e s o l u t i o n . Use o t a r b i t r a t i o n t o r e s o l v e d i s p u t e s can r e s u l t i n 
resource and time savings f o r a l l concerned. I f p a r t i e s choose 
Co use a r b i c r a c i o n i n che f i r s t i n s t a n c e , the Board w i l l 
e n t e r t a i n appeals from a r b i t r a l d r c i s i o n s u s i n g the standards i n 
Lace Curtain'"' set f o r t h f o r review of a r b i t r a l d e c i s i o n s under 
our labor c o n d i t i o n s , u n l e s s Che p a r t i e s agree o t h e r w i s e . 

No D i v e s t i t u r e Needed. A number of p a r t i e s have c a l l e d on 
us t o impose c e r t a i n broad-based remedies t o supplement o r 
rep l a c e the BNSF agreement. Most n o t a b l y , a number of p a r t i e s 
request t h a t we impose some v e r s i o n of MRL's p l a n f o r d i v e s t i t u r e 
o f c e r t a i n C e n t r a l C o r r i d o r l i n e s and/or some v e r s i o n of KCS' and 
C o n r a i l ' s p l a n s f o r d i v e s t i t u r e of c e r t a i n l i n e s r u n n i n g from 
St. Louis t o the Gulf Coast r e g i o n . 

A p p l i c a n t s note t h a t double-stack t r a f f i c i s 
t r a n s c o n t i n e n t a l t r a f f i c t h a t can e a s i l y be r e r o u t e d t o s h o r t e r 
r o u t e s t h r o u g h Wyoming o r New Mexico and by-pasn Colorado 
com p l e t e l y . A p p l i c a n t s s t a t e t h a t the Tennessee Pass L i n e would 
be the s h o r t e r post-merger r o u t e o n l y f o r c o a l moving t o West 
Texas, New Mexico, and A r i z o n a . The volume of t h i s c o a l , 
a p p l i c a n t s a s s e r t , c u r r e n t l y amounts t o about one t r a i n per week. 
UP/SP-232 ( V o l . 3 ) , VS Ongerth, at 47-48. 

"* A c c o r d i n g t o a p p l i c a n c s , e x i s t i n g s e r v i c e t o overhead 
shippers w i l l be protecCed u n C i l s-vperior opCions are i n p l a c e , 
and ehe Crack i c s e l f w i l l be le f C i n p l a c e f o r a see p e r i o d o f 
Cime i n accordance wich assurances made Co Che Governor of 
Colorado. These i n c l u d e a commiement t o m a i n t a i n s e r v i c e on the 
l i n e f o r a t l e a s t 6 months f o l l o w i n g consummation of the merger, 
and CO leave Crack i n p l a c e u n c i l upgrades are compleced on the 
new r o u t e s and at R o s e v i l l e Yard i n C a l i f o r n i a , which c o u l d t a k e 
s e v e r a l y e a r s . UP/SP-232 ( V o l . 3 ) , VS Ongerth, a t 49. 

Chicago & N.W. Transp. Co.--Abandonment. 3 I.C.C.2d 729 
(1987) (Lace C u r t a i n ) . a f f ' d . I n t e r n a t i o n a l Bhd. of Elec. Workers 
V. ICC, 862 F.2d 330 (D.C. C i r . 1988). 
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As we have explained above, the merger, subject to the 
conditions we are imposing, including an oversight condition, 
w i l l be consistent with the public i n t e r e s t . These conditions 
are narrowly t a i l o r e d to ensure that they e f f e c t i v e l y remedy a l l 
s i g n i f i c a n t merger-related competitive harms without unduly 
l i m i t i n g the merger's substantial public b e n e f i t s . Therefore, no 
other broad-based remedy i s required f o r our approval. Further, 
as we explain below, while d i v e s t i t u r e of c e r t a i n of applicants' 
lines may have a surface appeal, i t also e n t a i l s i t s c-m very 
substantial problems m t h i s proceeding. 

South Central Lines/SP East. Various p a r t i e s , including 
Conrail, KCS, NITL, RCT, the Arkansas Attorney General, DOT, and 
DOJ argue for a condition requiring d i v e s t i t u r e of extensive UP 
or SP lines i n the South Central region. Conrail and KCS put 
f o r t h requests involving forced d i v e s t i t u r e of specific SP l i n e 
segments. While these proposals a l l diffe>- somewhat i n t h e i r 
p a r t i c u l a r s , they are a l l quite s i m i l a r . Tne Conrail proposal 
envisions a larger d i v e s t i t u r e of SP's assets than the KCS plan, 
but both Chese and che ochers would encail removing che core of 
what would be the UP/SP South Central n'^twork. 

Div e s t i t u r e i n the r a i l industry, with i t s network 
economies, i s a requirement, to be imposed only under extreme 
conditions, when no other less i n t r u s i v e remedy would s u f f i c e . 
Here, d i v e s t i t u r e would be greatly i n f e r i o r to the remedy we havn 
chosen. Div e s t i t u r e would be an over-reaching solution, 
especially i n l i g h t of the agreements that applicants have 
reached with various parties and the a d d i t i o n a l conditions we are 
imposing. Because the competitive j u s t i f i c a t i o n s that would be 
the basis for compelling d i v e s t i t u r e have been mooted, we w i l l 
deny the requested conditions c a l l i n g f o r d i v e s t i t u r e of South 
Central l i n e s . 

As we already have discussed, BNSF, through the agreements 
applicants have arranged and the a d d i t i o n a l condicions we are 
imposing, w i l l be more Chan s u f f i c i e n c as a replacemenc 
compecicor i n Chese corridors. A l l Che parcies' compecicive 
concerns have been effeceively addressed. I n Chese 
circumscances, we need noc resorC Co the s i g n i f i c a n c l y more 
inCrusive divesciCure remedy. As fo r poCenCial purchasers, both 
Conrail and KCS suffer from de f i c i e n c i e s . DespiCe Cheir attacks 
on the adequacy of BNSF's j e r v i c e plans, neither Conrail nor KCS 
u c i l i z e d exisCing Board procedures Co submie responsive 
applicacions i n supporC of Cheir sweeping proposals. They have 
provided no c r a f f i c sCudies, no operaeing plans, and no pro forma 
f i n a n c i a l scaCemenCs Co reveal Che f u l l effecCs of cheir 
proposals.'" As previously noCed, we w i l l noc impose 
condicions ChaC w i l l resCructure the competitive balance among 

'" NITL's d i v e s t i t u r e proposal {NITL-9 at 5-6, 56-57) i s 
equally unsupported. I t o f f e r s no j u s t i f i c a t i o n to support i t s 
request for a d d i t i o n a l requirements thaC (a) SP's HousCon-
FlaConia-Placedo l i n e be sold, y i e l d i n g a Houscon-Corpus ChrisCi-
Brownsville rouCe disCinccly i n f e r i o r Co Che one BNSF would have 
under Che BNSF agreement, and (b! SP's Flatonia-Eagle Pass l i n e 
be sold subject t o BNSF's present haulage r i g h t s , thus y i e l d i n g 
weaker competition at Eagle Pass than would the BNSF agreement. 

The proposal of the Arkansas Attorney General to turn SP 
lines i n t o p ublic highways i s vague, unprecedenced, and 
unpredicCable, and Chus we cannoC judge iCs impaccs. RCT 
suggescs a s p e c i f i c overr'^aching addicion Co Che Conrail and KCS 
proposals chaC would require Che insercion of a second r a i l r o a d 
ae CPiL's ColeCo Creek plane. RCT-4 aC 17, 
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rail r o a d s wiCh unpredicCable effeccs, which i s whac d i v e s t i t u r e 
to KCS or Conrail would resulc i n here. 

DivesciCure would inCroduce a disCinccly weaker compecicor 
Chan BNSF at 2 - t o - l poinCs and a d i s t i n c t l y weaker competitor 
than UP/SP at exclusively served ( 1 - t o - l ! points. Neither KCS 
nor Conrail (nor any other purchaser other than BNSF, fo r that 
matter! could o f f e r the array of service and si n g l e - l m e coverage 
that both the merged sy.stem and BNSF w i l l o f f e r to t h e i r 
shipper.". A KCS purchase would raise the most new competitive 
concerns, as the KCS system i t s e l f i s mostly w i t h i n these 
corridors. As such, there would be many of the same problems 
with p a r a l l e l i s m as with the UP/SP merger, but without the 
competitive solutions we now have before us. There i s evidence 
that Conrail i s a much higher cost r a i l r o a d than BNSF, and thus 
there are serious cuestions as tc i t s a b i l i t y to be a competitive 
force i n these corridors. UP/SF-231, RVS Whitehurst, at 21. 

At points that w i l l continue to be served by mu l t i p l e 
r a i l r o a d s a f t e r the merger, such as Dallas (which w i l l be served 
by BNSF, UP/SP, KCS, South Orient Railroad Company as well as 
other shortlines! and Houston (which w i l l be served by BNSF, 
UP/SP, KCS for grain, and Tex Mex for Mexican t r a f f i c over the 
trackage r i g h t s we are granting here, and neutral terminal 
roads!, d i v e s t i t u r e would add an add i t i o n a l r a i l r o a d , reducing 
volume e f f i c i e n c i e s , despite the fact that the merger as 
conditioned w i l l not r e s u l t i n competitive harm. And d i v e s t i t u r e 
w i l l be a s i g n i f i c a n t overreach because i t would tra n s f e r large 
volumes of business at exclusively served points t o the acquirer, 
withouc any compecicive j u s c i f i c a t i o n . ' " 

These d i v e s t i t u r e proposals would also take the r a i l r o a d 
system backwards by destroying, rather than creating, s i n g l e - l i n e 
service.'" Many shippers who would have received new smgle-
l i n e service, or who would see e x i s t i n g s i n g l e - l i n e service 
eliminated, would no longer share i n the merger's benefits. I t 
i s true that the loss of new UP/SP si n g l e - l i n e routings could be 
reduced somewhat by a grant back of trackage r i g h t s from the 
c a r r i e r chosen f o r divesciCure t o UP/SP, as variously suggested 
by NITL and MRL, But many shippers on the divested segments 
would lose s i n g l e - l i n e service because the overhead trackage 
r i g h t s would not permit l o c a l service. Nonetheless, s i n g l e - l i n e 
service over BNSF i n the South Central Corridor, t o and from the 
P a c i f i c Northwest, t o and from the Upper Midwest, and to and from 

For example, applicants' witness PeCerson shows ChaC Che 
Conrail proposal would compel ehe merged syscem Co convey l i n e s 
Co Conrail that accounted f o r 265,000 carloads of exclusively 
served SF t r a f f i c in 1994, compared t o only 90,000 carloads of 
2-t o - l t r a f f i c . UP/SP-231, RVS PeCerson, aC 195. 

PeCerson deeailc; how ehe Conrail and KCS diveseiture 
proposals would cause .'ery large and unnecessary C r a f f i c losses 
Co UP/SP ( i . e . , $924 m i l l i o n i n annual gross revenues i n Che case 
of Che Conrail proposal and $874 m i l l i o n i n annual gross revenues 
i n Che case of ehe KCS proposal). Such losses would adversely 
affecc che economics of ehe merger. I d . aC 196-201. 

"' PeCerson also shows ChaC ehe Conrail and KCS divesciCure 
proposals would eliminaCe s i n g l e - l i n e service f o r 357,000 u n i t s 
of t r a f f i c per year--even more Chan Che volume of t r a f f i c Chac 
w i l l gain new s i n g l e - l i n e service as a resulc of Che merger. 
OffseCCing Chis i n the case of Conrail (but noC KCS) would be Che 
creacion of new s i n g l e - l i n e service f o r a snal l e r volume of 
t r a f f i c thae moves Co Conrail poinCs. Id. aC 201-08. 
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the PRB f o r major coal u c i l i c i e s , would a l l be a d v e r s e l y 
a f f e c c e d . 

Furcher, che qualiCy of UP/SP s e r v i c e m ehe Chicago-
SC. Louis-Memphis-Texas c o r r i d o r would be adversely affecCed by 
Chese proposals. Applicancs noce Chat a sCudy performed f o r 
C o n r a i l g r a p h i c a l l y demonscraees ehe improvea cransiC Cimes Chae 
w i l l r e s u l c from d i r e c c i o n a l r u n n i n g . UP/SP-232, RVS Salzman, ae 
23. Even more s e r i o u s l y , l o s s o f SP's Pine B l u f f Yard would 
descro-/ Che UP/SP b l o c k i n g p l a n , o v e r l o a d UP's NorCh L i c c l e Rock 
Yard, and r e q u i r e e x t r a s w i t c h i n g throughouC Che SouCh General 
UP/SP r e g i o n . I d . ac 17-20. UP/SP would lose Che a b i l i c y Co 
make many blocks aC Arkansas y a r d s , r e q u i r i n g a d d i c i o n a l 
s w i c c h i n g a t other congested y a r d s . I d . C o n r a i l p o i n t s out i n 
d e t a i l how e a c h . a d d i t i o n a l s w i t c h increases t r a n s i t t i m e , 
i n c r e a s e s damages, and incre,ases s a f e t y r i s k s . CR-22, VS 
Car e y / R a t c l i f f e / S h e p a r d , a t 13-15. We note t h a t these problems 
are i n h e r e n t i n C o n r a i l ' s own p r o p o s a l . 

UP/SP wculd lose the a b i l i t y t o b u i l d run-through t r a i n s f o r 
NS v i a SC. Louis. IC would be unable Co block f o r C o n r a i l ' s 
Buckeye Yard. B l o c k i n g f o r many s m a l l e r yards i n Texas and 
Lou i s i a n a would be e l i m i n a t e d . UP/SP-232, RVS Salzman, a t 17-19. 
Almost every new block proposed i n the UP/SP Operating Plan f o r 
the South C e n t r a l c o r r i d o r would have t o be e l i m i n a t e d , and those 
t h a t remain would d i s p l a c e e x i s t i n g b locks. I d . 

In exchange, shippers would g a i n no d i s c e r n a b l e s e r v i c e 
b e n e f i t s . C o n r a i l witnesses acknowledge t h a t the s e r v i c e p l a n t o 
which C o n r a i l i s committed c a l l s f o r rja changes i n SP's e x i s t i n g 
t r a i n schedules. UP/SP-232, RVS King, a t 26-27. KCS has not 
d i s c l o s e d i t s plans, but we assess t h a t KCS could not o f f e r 
s i g n i f i c a n t l y improved t r a i n schedules because i t s r o u t e network 
i s t o o c o n s t r a i n e d . 

A p p l i c a n t s ' witness King a s s e r t s t h a t the UP-Conrail "Salem 
Gateway" s e r v i c e , which p r o v i d e s t h e best s e r v i c e between the 
Northeast and the South C e n t r a l r e g i o n , would be degraded i f 
C o n r a i l were t o acqu i r e t h e SP l i n e s i t seeks. I f C o n r a i l i s t h e 
a c q u i r e r , a p p l i c a n t s a s s e r t i t w i l l have no i n c e n t i v e t o h e l p i t s 
c o m p e t i t o r , UP/SP, m a i n t a i n ehac gaeew^y, or v i c e v e r s a . As a 
r e s ' j l c , s e r v i c e would d e c l i n e and cars would l i k e l y be rerouCed 
v i a urban SC. Louis, a b s o r b i n g a d d i c i o n a l delay. UP/SP-232, RVS 
King, at 29-30. UP/SP a l s o assercs t h a t t h e r e i s a { s i g n i f i c a n t 
r i s k t h a t c u r r e n t SP-NS and SP-CSX s e r v i c e s would a l s o be 
undermined because C o n r a i l would have s h a r p l y reduced i n c e n t i v e s 
t o work w i t h i t s c o m p e t i t o r s i n t h e East, and v i c e v e r s a . I d . a t 
30-31. 

The economic b e n e f i t c of t h e merger would alsc be undermined 
by Chese div e s c i C u r e p r o p o s a l s . Applicancs have shown Chat 
c l a i m s by some p a r c i e s , e s p e c i a l l y C o n r a i l , ehac Che UP/SP 
savings are a l l i n Che WesC are erroneous. UP/SP-232, RVS 
Salzman, aC 14 & Ex. DWS-1. Alchough many of Che benefiCs from 
Che merger accrue i n o t h e r areas, d i v e s c i C u r e would mean ChaC Che 
new syscem would s c i l l l o s e w e l l over $100 m i l l i o n per year of 
l a b o r , operaeing, and oCher b e n e f i c s of ehe merger. 

UP/SP would a l s c be f o r c e d Co spend huge suns f o r i n c r e a s e d 
capaciCy wiehouc the use o f i c s p a r a l l e l l i n e s f o r d i r e c c i o n a l 
r u n n i n g . Applicancs have e x p l a i n e d chae Che increased burden 
caused by f o c u s i n g r.ore C r a f f i c on.che UP l i n e s i n Arkansas and 
Texas would r e q u i r e UP Co invesC over $220 m i l l i o n Co creaCe new 
ca-^iaricy cn UP segmanCs, and Co implemenc capaciCy-enhancement 
plauB ChaC che mercer would have avoided. UP/SP-232, RVS King, 
ae 31. KCS, Conra.l, and RCT a l l recognize Ch.iC UP/SP p r o b a b l y 
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would have to incur the tremendous expense of double - tracking the 
UP Houston-Memphis route, and a number of UP l i n e s i n Texas would 
also be affected. KCS-33 (Vol. 2), VS Rees, at 228; CR-22, VS 
Carey/Ratcliffe/Sheppard, at 78-79; RCT-4 at 15, 40-41. 
Increased switching burdens on already-taxed UP yards would 
l i k e l y require UP/SP to construcc a new swicching yard aC a cose 
of up Co $100 m i l l i o n , alcho-agh no loca t i o n would be as well 
suiced as ehe exiscing Pine B l u f f and Liccle Rock f a c i l i c i e s . 
UP/SP-232, RVS King, aC 32. 

Applicancs explain Chac che expendicures would be vascly 
greacer, wich even greaCer loss of service qualiCy and 
e f f i c i e n c y , i f Conrail were t o acquire SP's El Paso l i n e . I d . at 
33-34. The nec effe c t of t h i s furcher Conrail overreach would be 
to diverC CransconCinencal c r a f f i c becween C a l i f o r n i a and 
New Orleans/Houseon/San AnConio/Laredo from an SP l i n e Chat has 
excess capaciCy Co UP lines ehac have t. excra capaciCy. Again, 
UP/SP would be forced eo spend $160 m i l l i o n , i f noc more, and 
service q u a l i t y would s t i l l decline as most t r a f f i c flows would 
be concentrated on a single, overburdened l i n e and forced through 
the congested Ft. Worth terminal. I d . Applicants assert that 
these unnecessary c a p i t a l outlays would make i t impossible f o r i t 
to make other v i t a l investments, such a.=; developing new 
intermodal terminals and services. See Comments of Riss 
Intermodal, Mar, 29, 1996. 

A forced South Central d i v e s t i c u r e i s incompaCible wich ehe 
trackage r i g h t s and l i n e sales provided f o r m the BNSF 
agreement, and could cause the e n t i r e agreement t o collapse. 
Nothing remotely comparable i n i t s benefits would be available. 
Even i f some other competitive agreement or agreements could be 
pieced together, shippers would lose the intense, comprehensive 
competition offered by the BNSF agreement, and a l l the added 
competition that agreement brings. For example, instead of 
gaining access Co cwo ra i l r o a d s i n place of one and s i n g l e - l i n e 
service Co poines a l l across both * he UP/SP and BNSF networks, 
shippers on SP's Southern Louisiana l i n e would be exclusively 
served by the forced acquirer and would lack s m g l e - l i n e service 
to any UP/SP or BNSF point. 

We also believe that a d i v e s t i t u r e requirement along the 
lines advocated by Conrail and KCS might dissolve the merger, 
leaving SP to retrench i t s services or possibly t o dismember 
i t s e l f . ' " " We do noC believe Chae dismembermenC of SP Chrough 
forced divescicure i s i n che besC inceresc of .shippers and che 
public. Essencial services would i r r e c r i e v a b l y be lose, Che 
qualiCy of services Chat are preserved would be g r e a t l y degraded, 
and the s i g n i f i c a n t benefits of the UP/SP merger and Lhe BNSF 
agreement would l i k e l y be l o s t . 

Central Corridor. Several p a r t i e s , including DOJ and MRL, 
argue that competition i n t.he Central Corridor can be preserved 
only through d i v e s t i t u r e . DOT states that circumstances unique 
to the Central Corridor militaCe againsc divesciCure of ChaC 
l i n e , but i t urges conditions to strengthen s i g n i f i c a n t l y the 
trackage r i g h t s proposed i n Che Central Corridor. MRL, acting on 
behalf of i t s owner, Dennis Washington, seeks the d i v e s t i t u r e of 
a l l DRGW l i n e s ; extensive UP and SP li n e s i n Nevada, C a l i f o r n i a , 
and Oregon; UP's l i n e t o S i l v e r Bow, MT, with trackage r i g h t s t o 

"° This would be the r e s u l t both because of the reduction 
i n merger ben e f i t s , which KCS and Conrail could not r e p l i c a t e , 
and because, as can be seen from Conrail's bidding and from KCS' 
claim that UP overpaid for SP, the pri c e thac would be offered i s 
l i k e l y to be inadequace. UP/SP-231, RVS Rebensdorf, aC 30-32. 

- 160 -



Finance Docket No. 3276 0 

connecC ie Co ehe General Corridor; trackage r i g h t s on UP i n 
Kansas to reach a v a r i e t y of grain gathering points; and 
u n i l a t e r a l a u t h o r i t y to set rates to ano from a l l SP points i n 
Ca l i f o r n i a and Oregon, with revenues pro-rated by mileage. 

We have rejected already the arguments that form the basis 
for t h i s extraordinary r e l i e f . We believe BNSF w i l l be an 
e f f e c t i v e competitor as a tenant over UP/SP l i n e s , ' " as 
discussed more f u l l y above. We also have rejected the argument 
that, given the high-quality, low-cost routes that BNSF operates 
between the Midwest and the West Coast, BNSF w i l l hc-/e no 
incentive to operate via i t s trackage r i g h t s i n the Central 
Corridor. 

Even i f we were to f i n d that there was some predicate for 
d i v e s t i t u r e , we would have serious reservations concerning the 
a b i l i t y of MRL's newly formed a f f i l i a t e to provide adequate, 
competitive service. As noted by DOT, MRL i t s e l f does not appear 
to possess an adequate network, p a r t i c u l a r l y i n C a l i f o r n i a , to 
gather t r a f f i c that would flow over the corridor.'"' MRL may 
also be disadvantaged i n competing against two c a r r i e r s i n tne 
West that could o f f e r s i n g l e - l i n e service to the major midwestern 
gateways. A probable result would be the rerouting of the 
overhead t r a f f i c on the Central Corridor to the other s i n g l e - l i n e 
c a r r i e r s , jeopardizing the v i a b i l i t y of competitive service on 
that c o r r i d o r . 

MRL's d i v e s t i t u r e proposal would eliminate s i g n i f i c a n t 
amounts of e x i s t i n g s i n g l e - l i n e service, as well ar the new 
si n g l e - l i n e service and improved routings created by the merger. 
MRL proposes to purchase approximately 350 miles of UP's lines 
north of Pocatello, ID, including the mainline to S i l v e r Bow, a 
number of connecting branch l i n e s , and an important connection t o 
UP's spin - o f f . Eastern Idaho Railroad, at Idaho F a l l s , ID, which 
w i l l a f f e c t over 40,000 annual carloads of UP t r a f f i c and 
$90 m i l l i o n i'-' annual UP revenues. While a grant back of 
overhead trackage r i g h t s to UP/SP and BNSF, as MRL proposes, 
could ameliorate these losses somewhat, they would s t i l l be 
substantial.'"' As a resu l t of MRL's proposal, numerous 
shippers located on t h i s trackage i n Idaho would no longer have 
access t o UP's s i n g l e - l i n e routes to important UP points such as 

'"' As counsel f o r CPUC explained at the o r a l argument: 

[T]he proposed d i v e s t i t u r e of one of the two l i n e s i n 
the Central Corridor i s not a good idea for C a l i f o r n i a . 
. . , We concluded that the BN/Santa Fe, through i t s 
trackage r i g h t s , w i l l provide the kind of Central 
Corridor service and competicion chaC w i l l be besC for 
C a l i f o r n i a . 

Conlon, Oral .Arg. Tr. aC 470. 

As DOT'S counsel explained aC ehe ora l argument: 

[0]Cher Chan Che applicancs, only Che BN/Santa Fe iias 
Che gathering linep ChaC can supply ehe volume of 
overhead C r a f f i c necessary Co maincain compecicion 
Chroughout the Central Corridor between the West Coast 
and the MidwesCem gaceways. 

Smieh, Oral Arg.' Tr. at 156. 

I t i s noc clear wheCher Chree rai l r o a d s could operaCe 
e f f i c i e n t l y over t h i s segm.enc. 
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Chicago, St. Louis, Memphis and Dallas, These shippers would be 
le f c eicher wich a very i n e f f i c i e n C rouCe over Che new MRL 
a f f i l i a c e v i a Sale Lake Cicy to Kansas C i t y , or with having to 
move t h e i r -..raffic north to the Montana Western Railway, which 
would hani i t o f f t o MRL, and then to BNSF. 

Large volumes of a g r i c u l t u r a l commodities, such as potatoes 
and grain, would be adversely affected by a d i v e s t i t u r e t o MRL. 
This business i s intensely truck competitive and dive r s i o n to the 
highways w i l l occur as t r a n s i t times d e t e r i o r a t e under the MRL 
proposal. Potatoes o r i g i n a t e on t h i s UP Northern Idaho network, 
destined to the population centers of the South and East; grain, 
p r i m a r i l y wheat, barley, and malt, moves r a i n l y east and t o the 
Portland area f o r export. Gram and lumber i s trucked from 
o r i g i n s on BNSF and MRL t o Si l v e r Bow f o r handling by UP to a 
va r i e t y of markets. MRL's purchase of t h i s l i n e could make r a i l 
service uncompetitive m these markets. 

Under the BNSF agreement, intermodal and automotive 
customers at Salt Lake City and Reno w i l l gain new s i n g l e - l i n e 
access from the numerous and substantial intermodal terminals 
throughouC Che BNSF syscem, especially m Che Ease (Chicago, Twin 
Cicies, Memphis, Kansas Cicy, Denver, SC. Louis, Omaha and 
Dallas) and Che Wesc (Richmond, SCockCon, Modesco and Fresno!. 
MRL would only reach Kansas CiCy and Denver on the east and 
Stockton on the west. Moreover, even at these few locations, 
intermodal shippers would not have access t o BNSF's f a c i l i t i e s . 
MRL's new a f f i l i a t e would only possess f a c i l i t i e s i n i t i a l l y at 
Denver that i t would acquire as part of the d i v e s t i t u r e . Most of 
the e x i s t i n g intermodal and automotive volumes to or from Salt 
Lake City and Reno would lose the benefit of a second compecicive 
s i n g l e - l i n e rouCe. 

As part of the BNSF agreement, UP/SP w i l l obtain new, 
shorter routes by gaining trackage r i g h t s over BNSF from Bend Co 
Chemult, OR, and between Barstow and Mojave, CA. The MRL 
proposal could undermine the BNSF agreement, and w i t h i t the 
s i g i i i f i c a n t t. leage savings associated w i t h these trackage 
r i g h t s . 

As already discussed, both UP and SP now operate over more 
c i r c u i t o u s routes than the e f f i c i e n t s i n g l e - l i n e routes the 
merger w i l l create. The merger w i l l reduce UP's mileage between 
Oakland and Chicago by 189 miles and SP's by 388 miles. From 
Oakland to Kansas City and St. Louis, the reductions w i l l be 139 
miles for UP and 143 miles f o r SP. Between Los Angeles and 
Memphis, the savings w i l l be 283 miles over SP's present route 
and 580 miles over UP's non-competitive Central Corridor route. 
These mileage reductions w i l l make the merged system more 
ccn p e t i t i v e w i t h BNSF, the service leader f o r Bay Area-Midwest 
t r i f f i c . " * 

'"* Upon merger, UP/SP w i l l gain route and terminal 
f l e x i b i l i t y i n several major corridors i n c l u d i n g Los Angeles-
Chicago, Bay Area-Utah, and San Antonio-Houston-Dallas-Memphis-
St. Louis Chicago. Between Los Angeles and Chicago, expedited 
intermodal and auto t r a f f i c w i l l be concentrated on the Tucumcari 
l i n e and slower manifest t r a f f i c on UP's Central Corridor l i n e , 
adding to che t o t a l capacity of both. Between the Bay Area and 
Utah, expedited t r a f f i c w i l l move via SP's Donner Pass l i n e , and 
slower bulk t r a f f i c w i l l move via UP's Feather River l i n e . The 
merger w i l l also a l l e v i a t e congestion i n Utah by e l i m i n a t i n g the 
c o n f l i c t i n g and i n e f f i v j i e n t movements of UP and SP t r a f f i c 
between Salt Lake City and Ogden which add unnecessary miles and 

(continued...) 
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Divestiture would jeopardize the a b i l i t y of the merged 
company to ensure long-term, high-quality r a i l service t o 
shippers who are dependent presently on SP throughout the 
West,'"* SP's transcontinental service time w i l l be reduced 
from weeks to days; service i n coal, automobile, and other 
markets w i l l s i m i l a r l y improve; r e l i a b i l i t y w i l l be v a s t l y 
increased; and cars w i l l be available. This improvement i n 
competition w i l l mean that, for the f i r s t time i . , many years, 
r a i l t r ansportation w i l l be a real competitor f o r these shippers' 
business. 

Divestiture would also impede applicants from using the 
combined f a c i l i t i e s of UP and SP i n t h i s corridor, and thus l i m i c 
ehe merged company's a b i l i c y Co resolve problems of rouCe 
congestion ( p a r t i c u l a r l y between Ogden and Salt Lake City, and 
beeween Pueblo and HeringCon), c i r c u i c y and alcicude, which have 
conCribuCed to the irregular-.t les that make SP's services less 
competitive.'"' The new plan w i l l avoid or cure tunnel 
clearance problems on SP's routes through the Rockies (Moffat 
Tunnel) and the Sierras, Yard expansion or pre-blocking of 
larger volumes of combined t r a r f i c to bypass yards w i l l a l l e v i a t e 
delays f o r t r a f f i c that moves through the Roseville yard and 
other rehandling yards i n C a l i f o r n i a , as well as at Kansas City. 
The r e s u l t i n g service improvements w i l l provide consistent 
t r a n s i t times--better by many days than what SP off e r s now--that 
can more e f f e c t i v e l y compete with the offerings of BNSF fo r food 
products, forest products and coal moving i n t h i s c orridor. 

In sum, we believe that ehe service Chat w i l l be provided by 
BNSF over trackage r i g h t s i s an appropriate replacement for the 
service formerly provided by SP. Divestiture to another c a r r i e r 
would not replace the competitive s i n g l e - l i n e and routing options 
that shippers w i l l lose when SP merges with UP. No r a i l r o a d 
other than BNSF so nearly duplicates the SP and UP networks. 
Likewise, no other r a i l r o a d has the f i n a n c i a l strength, 
operational c a p a b i l i t i e s , and marketing expertise to serve the 
long routes i n the Western United States. The BNSF agreement 
grants BNSF trackage r i g h t s between Denver and Oakland, w i t h 

' " * ( . . . cont inued) 
hours Co every UP and SP Crain diac crosses ehe General Corridor. 
Most UP/SP NorChern C a l i f o r n i a Crains w i l l be operaCed scraighc 
Chrough ac Ogden, and BNSF Crains w i l l be operaCed sCraighC 
Chrough aC Sale Lake CiCy. 

'"* SP has hundreds of carload lumber and food produces 
shippers l o c a l Co iCs lines i n C a l i f o r n i a and Oregon who havj 
endured 2- or 3-week delivery Cimes Co Che Midwest, cars l o s t and 
untraceable i n terminals, inaccurate b i l l s , and unavailable 
equipment. Some have l i m i t e d or eliminated t h e i r carload n i l 
shipments and are paying more to move t h e i r goods by tmck or 
BNSF intermodal or tran.sload service--and would return t h e i r 
t r a f f i c to r a i l i f SP could provide adequate service. 

'"' SP has two transcontinental routes, the Central Corridor 
and the Southern Corridor, both of which are l a r g e l y single-
track, d i f f i c u l t Co operaCe, and coscly Co maincain. The 
discribuCion of ics C r a f f i c i s such ehac ie cannoC eliminace 
eicher of Chose rouCes wichouC losing more Chan iC would gain. 
Clearance problems and mounCainous operaeing condicions across 
Che General Corridor rouCe cause SP Co move even more C r a f f i c 
over iCs Tucumcari rouCe, noCwichsCanding congescion. SP's yards 
are clogged and need capiCal invesCmenCs Chac SP has noe been 
able Co fiC wiehin iCs consCrained capical budgeCs. 
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access Co a l l 2-eo-l shippers i n UCah, Nevada, and NorChern 
C a l i f o r n i a (ehere are no 2-co-l poincs i n Colorado). 

We f i n d chaC divesciCure i n che General Corridor lacks 
compecicive juscificaCion, and Chac MRL's proposed divesciCure i s 
overbroad and overreaching. DivesciCure of Che CenCral Corridor 
would eliminace s i n g l e - l i n e service, degrade service qualiCy, 
increase t r a n s i t times, r e s t r a i n e f f i c i e n c i e s , and undermine the 
merged system's a b i l i t y t o fund new cap i t a l projects as proposed 
by applicants. The MRL proposal would force a sale of l i n e s 
accounting for approximately 350,000 carloads of exclusively 
Lierved t r a f f i c i n 1994, compared to only 75,000 carloads of SP's 
2-t o - l t r a f f i c . Applicants predict that MRL's d i v e s t i t u r e 
proposal woul'l result i n $631.3 m i l l i o n i n annual revenue losses 
to UP/SP, involving f i v e areas: carload diversions, losses 
r e s u l t i n g trom. MRL's proposed PRA, intermodal t r a f f i c , autoinotive 
t r a f f i c , and losses of new UP/SP marketing opportunities f o r 
carload t r a f f i c . UP/SP-231, RVS Peterson, at 210-213. 

A Central Corridor d i v e s t i t u r e i s not i n the best i n t e r e s t 
of shippers or the public. We believe that BNSF w i l l be an 
e f f e c t i v e competitor as a tenant over UP/SP lines . We believe 
that the broad-based conditions that we are imposing w i l l 
s u f f i c i e n t l y augment the BNSF trackage r i g h t s agreement t o 
preserve competition over the Central Corridor,'"' 

EMBRACED CASES AND RELATED MATTERS. We are exempting, i n 
the Sub-No. 1 docket, the trackage r i g h t s provided f o r i n the 
BNSF agreement and included i n the Sub-No. 1 notice f i l e d 
November 30, 1995, but we are requiring the f i l i n g of a d d i t i o n a l 
notices covering both the BNSF trackage rigliCs provided f o r i n 
Che CMA agreemenc and Che URC Crackage righes provided f o r i n Che 
URC agreemenc. We are exempcing, i n Che Sub-No, 2 dockeC, Che 
l i n e sales provided for i n Che BNSF agreemenc. We are exempCing, 
in Che Sub-No, 3, 4, 5, 6, and 7 dockeCs, Che Cerminal r a i l r o a d 
concrol Cransaccions proposed Cherein. We are exempting, i n Che 
Sub-No. 8 dockec, common conCrol of UP and Che Cwo moCor c a r r i e r s 
concrolled by SP, and common conCrol o^ SP and Che one moCor 
c a r r i e r concrolled by UP. F i n a l l y , we are grancing, i n che 
Sub-No. 9 dockec, Che Cerminal Crackage righCs appllcaCicn f i l e d 
Cherein. 

Trackage Rights. We are exempcing, i n Che Sub-No. 1 docket, 
the trackage r i g h t s provided f o r i n the BNSF agreement and 
included i n the Sub-No. 1 notice f i l e d November 30, 1995. These 
trackage r i g h t s are essential to the competitive service that 
BNSF w i l l provide under the BNSF agreement, and we believe that 
Che Crackage righcs class exempcion codified aC 49 CFR 
1180.2(d)(7) (1995) can be invoked wieh respecc Co Crackage 
righes provided f o r i n a secclement agreemenc.'"' 

We are direccing applicants and BNSF Co f i l e , no lacer Chan 
7 calendar days p r i o r Co the effeccive daCe of Chis decision, an 
addicional class exempcion notice covering Che Crackage righes 
added Co Che BNSF agreemenc i n accordance wieh Che amendmencs 
required by Che CMA agreemenc. These Crackage righcs are also 

'"' As noCed, DOT advocaCes augmenCed Crackage righes as Che 
preferred remedy i n Che General Corridor. DOT-4 aC 39. DOT'S 
recommendacions have been addressed elsewhere. 

'"' We w i l l noc publish the Sub-Nr. 1 notice i n the 
Federal Register, S u f f i c i e n t noCice of Che Sub-No. 1 trackage 
righes was provided i n ehe noCice of accepCance of Che primary 
applicacion puPlished aC 60 FR 66988 (Dec. 27, 1995). 
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v i C a l Co t h e c o m p e t i t i v e s e r v i c e t h a t SNSF w i l l p r o v i d e under the 
BNSF agreement, but were not i n c l u d e d i n the Sub-No. 1 n o t i c e 
f i l e d November 30th.'"' 

We arc d i r e c t i n g a p p l i c a n t s and URC t o f i l e , no l a t e r than 
7 c a l e n d a r days p r i o r t o the e f f e c t i v e date of t h i s d e c i s i o n , a 
c l a s s exempticn n o t i c e c o v e r i n g the trackage r i g h t s p r o v i d e d f o r 
i;. the URC agreement. As e x p l a i n e d -Isewhere i n t h i s d e c i s i o n we 
are imposing the URC agreement as a c o n d i t i o n t o approval of ehe 
merger; and Che URC Crackage righCs are v i c a l Co Che compecicive 
s e r v i c e chat URC w i l l p r o v i d e under the URC agreement. Trackage 
r i g h t s imposed as a c o n d i t i o n m favor of a named r a i l r o a d do not 
o r d i n a r i l y r e q u i r e any approval beyond the approval i m p l i c i t i n 
the i m p o s i t i o n of the c o n d i t i o n i t s e l f , BN/SF, s l i p op. a t 86-7 
( c a r r y o v e r paragraph! , and t h e r e f o r e do not c r d i n a r i l - / r e q u i r e a 
f i l i n g seeking approval; but, t o prov i d e f o r c o n s i s t e n t troacmenc 
f o r a l l Crackage r i g h c s imposed as condicions i n Chis proceeding, 
we are d i r e c C i n g applicancs and URC Co invoke the trackage r i g h t s 
c l a s s exemption.'"" 

L i n e Sales. 'We are exempting, i n the Sub-No. 2 docket, the 
t h r e e l i n e s a l e s p r o v i d e d f o r m the BNSP agreement. These l i n e 
s a l e s would o r d i n a r i l y r e q u i r e approval . i e r 49 U.S.C. 11344; 
but , under 49 U.S.C. 10505, we must exempt these sales from 
r e g u l a t i o n i f we f i n d t h a t ( 1 ! continued r e g u l a t i o n i s not 
necessary t o c a r r y out the r a i l t r a n s p o r t a t i o n p o l i c y o f 
49 U.S.C. 10101a, and (2) e i t h e r (a! the t r a n s a c t i o n or s e r v i c e 
i s of l i m i t e d scope, or (bl r e g u l a t i o n i s not necessary t o 
p r o t e c t s h i p p e r s from the abuse of market power. We are of the 
o p i n i o n t h a t r e g u l a t i o n i s not necessary t o carr-/ out the r a i l 
t r a n s p o r t a t i o n p o l i c y ; the Sub-No. 2 exemption w i l l a l l o w 
c o m p e t i t i o n and the demand f o r s e r v i c e s t o e s t a b l i s h rt.?fonable 
r a t e s f o r r a i l t r a n s p o r t a t i o n , 49 U.S.C. l O l O l a d l , w i l l minimize 
the need f o r r e g u l a t o r y c o n t r o l , 49 U.S.C. 10101a(2), w i l l ensure 
the c o n t i n u a t i o n of a sound r a i l t r a n s p o r t r i t i o n system w i t h 
e f f e c t i v e c o m p e t i t i o n among r a i l c a r r i e r s , 49 U.S.C, 10101a(4), 
and w i l l ensure e f f e c t i v e c o m p e t i t i o n between r a i l c a r r i e r s , 
49 U.S.C. l O l O i a ' 5 ) ; and o t h e r aspects of the r a i l t r a n s p o r t a t i o n 
p o l i c y w i l l not be adversely a f f e c t e d . We are also of Che 
o p i n i o n ChaC r e g u l a c i o n i s noc necessary Co procecC s h i p p e r s from 
Che abuse o f markeC power. The very purpose of mosC o f Che 
arrangemenCs p r o v i d e d f o r i n Che BNSF agreemenc, i n c l u d i n g ehe 
Sub-No. 2 l i n e s a l es, i s Che p r e s e r v a c i o n of compecitive o p t i o n s 
t h a t would otherwise be l o s t w i t h the merger."' 

T e r m i n a l R a i l r o a d C o n t r o l T r a n s a c t i o n s . We are exempting, 
i n t h e Sub-No. 3, 4, 5, 6, and 7 dockets, c o n t r o l by UP/SP of 
f i v e t e r m i n a l and/or s w i t c h i n g r a i l r o a d s (A&S, CCT, OURD, PTRR, 

'"' The n o t i c e w i t h respect t o the a d d i t i o n a l BNSF trackage 
r i g h t s w i l l be pu b l i s h e d i n t h e Federal Register i n due course. 
N o t i c e of ehe a d d i c i o n a l BNSF Crackage r i g h e s was noC p r o v i d e d i n 
Che noCice o f accepcance of Che primary a p p l i c a c i o n p u b l i s h e d ac 
60 FR 66988 (Dec. 27, l')95) . 

"" The r.ocice w i e i respect t o the URC trackage r i g h t s w i l l 
be p u b l i s h e d i n the Federal R e g i s t e r i n due course. N o t i c e of 
the URC track a g e r i g h t s was not pr o v i d e d i n the n o t i c e o f 
acceptance o f the primary a p p l i c a t i o n p u b l i s h e d aC 60 FR 66988 
(Dec. 27, 1995) . 

211 w i l l noc p u b l i s h noCice of Che Sub-No. 2 exempcion i n 
Che Federal R e g i s t e r . S u f f i c i e n c noCice of che Sub-No. 2 l i n e 
s a l e s was p r o v i d e d i n ehe n o t i c e of acceptance of the p r i m a r y 
a p p l i c a t i o n p u b l i s h e d a t 60 FH 66988 (Dec. 27, 1995) . 
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and PTRC, respectively) i n which UP and SP presently have 
non-controlling i n t e r e s t s . Control of these r a i l r o a d s by UP/SP 
would o r d i n a r i l y require approval under 49 U.S.C. 11344; but, 
under 49 U.S.C. 10505, we must exempt these c o n t r o l transactions 
from regulation i f we f i n d that (1) continued regulation i s not 
necessary to carry out the r a i l t r a n s portation p o l i c y of 
49 U.S.C. 10101a, and (2) either (a) the transaction or service 
i s of l i m i t e d scope, or (b) regulation i s not necessary to 
protect shippers from the abuse of market power. Wc are of the 
opinion that regulation i s not necessary to carry out the r a i l 
t r a n s p o r t a t i o n p o l i c y . The sought exemptions w i l l allow 
competition to establish reasonable rates, promote an e f f i c i e n t 
r a i l t r a n s p o r t a t i o n system, foster sound economic conditions i n 
t r a n s p o r t a t i o n , and encourage honest and e f t i c i e n t r a i l r o a d 
management, 49 U.S.C. l O i O l a ( l ) , (3), (5), and (10); and other 
aspects of the r a i l transportation p o l i c y w i l l not be adversely 
affected. We are also of the opinion that the AiS, CCT, OURD, 
PTRR, and PTRC control transactions are of l i m i t e d scope, because 
four of these ra i l r o a d s conduct lo c a l operations only and because 
the f i f t h i s c u r r e n t l y inactive. We are of the f u r t h e r opinion 
that regulation i s not necessary to protect shippers from abuse 
of market power, because these control transactions are related 
to, and w i l l f a c i l i t a t e , common control of UP and SP, which we 
nave found to be consistent with the public i n t e r e s t . ' " 

Motor Carrier Control Transactions. 'We are exempting, i n 
the Sub-No, 8 docket, ( i ) common control of UP and the two motor 
c a r r i e r s c o n t r o l l e d by SP (PMT and SPMT), and ( i i ) common c o n t r o l 
of SP and the one motor c a r r i e r c o n t r o l l e d by UP (Overnite). 

Overnite, which provides both less-than-truckload and 
truckload service on a nationwide basis, i s operated 
independently of UP, and applicants have indicated that they have 
no plans t o eliminate that independence or otherwise incorporate 
Overnite i n t o UP/SP's operations. PMT, which provides nationwide 
general commodity tracking service and which specializes i n 
truckload f r e i g h t movement, both over-the-highway and via TOFC, 
i s operated independently of SP, and applicants have indicated 
that they havs no plans to eliminate that independence or 
otherwise incorporate PMT into UP/SP's operations, SPMT, which 
formerly transported motor vehicles and also formerly specialized 
i n the ramping and dframping of TOFC and COFC for SPT, has not 
conducted operations f o r more than 2 years, and applicants have 
indicated that they have no plans to resume SPMT's operations. 

The Sub-No. 8 motor c a r r i e r c o n t r o l transactions would 
o r d i n a r i l y require approval under 49 U.S.C. 11344; but, under 
49 U.S.C. 10505, we must exempt these transactions from 
regulation i f we f i n d that (1) continued regulation i s not 
necessary t o carry out the r a i l t r a n s p o r t a t i o n p o l i c y of 
49 U.S.C. 10101a, and (2) e i t h e r (a) the transaction or service 
i s of l i m i t e d scope, or (b) regulation i s not necessary to 
protect shippers from the abuse of market power. We are of the 
opinion that regulation i s not necessary to carry out the r a i l 
t r a n s p o r t a t i o n p o l i c y . The sought exemption w i l l f u r t h e r the 
goals of ensuring an e f f i c i e n t , economical, and competitive r a i l 
transporcacion syscem, chereby mtecing ehe needs of shippers, 
49 U.S.C. 10101a(4) and (5); and oCher aspecCs of Che r a i l 
cransporcacion p o l i c y w i l l noc be adversely affecced. We are 

'" We w i l l noc publish noCice of Che Sub-No. 3, 4, 5, 6, 
and 7 exenpcions i n ehe Federal Register. Sufficienc noCice of 
-he AiS, CCT OURD, PTRR, and PTRC conCrol Cransaccions was 
jrovided i n Che noCice of acceptance of the primary appli'.ation 
published at 60 FR 66988 (Dec, 27, 1995). 
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also of the opinion that the Sub-No. 8 control transactions are 
of l i m i t e d scope, because they involve merely changes i n formal 
ownership and con t r o l , rather than substantive changes that might 
a f f e c t the operations and service provided by the motor c a r r i e r s . 
We are of the f u r t h e r opinion that regulation i s not necessary to 
protect shippers from the abuse of market power, because the 
operations of Overnite and PMT w i l l not change as a consequence 
of the common control f o r which the Sub-No. 8 exemption i s 
sought, and because SPMT has no operations. Shippers have 
pre-merger, and w i l l continue to have post-merger, numerous motor 
carriage services available to them at a l l locations served by 
Overnite and PMT. 

IBT contends that the exemption sought i n the Sub-No. 8 
docket i s barred by the i n t e r p l a y of 49 U.S,C, 11344(c) ( f o u r t h 
sentence) and 49 U,S,C. 10505(g)(1), The fourth sentence of 
49 U.S.C, 11344(c) provides that a r a i l r o a d can be authorized to 
acquire c o n t r o l of a motor c a r r i e r only i f the transaction i s 
consistent with the public i n t e r e s t , w i l l enable the r a i l c a r r i e r 
to use motor c a r r i e r transportation to public advantage in i t a 
operations, and w i l l not unreasonably r e s t r a i n competition; 
49 U.S.C. 1050S(g)(l) provides that a 49 U.S.C. 10505 exemption 
cannot authorize intermodal owners)iip that i s otherwise 
p r o h i b i t e d under 49 U.S.C, Su b t i t l e IV (wherein 49 U.S.C. 11344 
i s located!; and IBT therefore contends that we cannot grant the 
Sub-No. 8 exemption because applicants, having indicated that 
they intend to keep Overnite and PMT independent and SPMT 
in a c t i v e , have made clear that they w i l l not use these motor 
c a r r i e r s i n furtherance of UP/SP's r a i l operations. The f o u r t h 
sentence of 49 U,S,C. 11344(c), however, i s not applicable to a 
cransaccion ChaC involves only a change of foirm, noC of 
subsCance, i n Che cransporcacion service. DRGW/SP, 4 I,C.C.2d aC 
949-51; UP/MKT. 4 I.C.C.2d aC 465. Here, the common co n t r o l 
( i ) of UP and PMT and SPMT, and ( i i ) of SP and Overnite, i s 
merely an in c i d e n t a l change i n ownership r e s u l t i n g from Che 
primary merger Cransaccion. Each of che mocor c a r r i e r s i s Coday 
commonly concrolled wich a r a i l company, so the Sub-No. 8 
transactions w i l l not create intermodal ownership where there was 
none. And, because motor c a r r i e r operations w i l l not change as a 
res u l t of the common c o n t r o l , the Sub-No. 8 transactions w i l l 
merely serve to bring the motor c a r r i e r s under a broader 
corporate umbrella."' 

Terminal Trackage Rights. We are granting, i n the Sub-i-io. 9 
docket, the appl i c a t i o n f i l e d by applirants and BNSF f o r an order 
p e r m i t t i n g BNSF to use two small segments of KCS track i n 
Shreveport and one small segment of KCS track in Beaumont. These 
r i g h t s are important to BNSF's a b i l i t y to conduct operations over 
the segments between Houston and Memphis and between Houston and 
New Orleans because KCS so l e l y owns ce r t a i n r a i l l i n es through 
Shreveport and Beaumont, which form essential parts of those 
rout-*s. KCS has longstanding trackage r i g h t s agreements over the 
relevc-nt segments with SP at Shreveport, anu with SP and UP at 
Beaum;... but KCS i s u n w i l l i n g to grant trackage r i g h t s to BNSF. 
Under applicants' and BNSF's propocal, Bh'SF would be able t o 
a v a i l i c s e l f of s i m i l a r Crackage righCs arrangemenCs. 

Under 49 U.S.C. 11103, we may require Cerminal f n c i l i c i e s 
owned by one r a i l r o a d Co be used by anotner i f Che use i s 
praccicable and i n Che public inceresc, and w i l l not 

"' We w i l l noc publish noCice of ehe Sub-No. 8 exempcion i n 
Che Federal ReoisCer. S u f f i c i e n t notice of the Sub-No. 8 
transactions was provided m the notice ot acceptance of the 
prim.ary a p p l i c a t i o n publit,ned at 60 FR 66988 (Dec. 27, 1S95) . 
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subscancially impair ehe a b i l i c y of Che owning c a r r i e r t o handle 
i t s own C r a f f i c . We f i n d Chac the three KCS segments at issue 
are cerminal f a c i l i c i e s , Chae use of such segmencs by BNSF i s 
praccicable and i n Che public inceresc, and ChaC use of such 
segmencs by BNSF w i l l noc subscancially impair KCS' a b i l i C y Co 
handle i t s own t r a f f i c . 

Terminal F a c i l i t i e s . The three KCS segments are "terminal 
f a c i l i t i e s " under 49 U.S.C. 11103 because each l i e s i n the middle 
of a c i t y , and each i s used f o r switching and interchange 
movenients as well as for line-h?ul mcvements thro-ugh the 
terminal. The precise use to be m.ade of these segments by BNSF 
i s not c r u c i a l ; 49 U,S.C, 11103 " i s not necessarily l i m i t e d to 
b e n e f i t t i n g the r a i l service in the relevant terminal area," 
Southern P a c i f i c Transp, Co. v. ICC. 736 F.2d 708, 723 (D.C. Cir, 
1934) (SPT V. ICC) ( c i t i n g with approval ICC decisions ordering 
"bridge the gap" terminal trackage r i g h t s under 49 U.S.C. 11103). 

Owner Not Subs t a i i t i a l l y Impaired. Use by BNSF of the three 
KCS segments w i l l not s u b s t a n t i a l l y impair KCS' a b i l i t y to handle 
I t s own t r a f f i c . For the most part, BNSF t r a i n s w i l l be using 
track capacity freed up by UP/SP, so that KCS' track w i l l not be 
subjected to greater use by other r a i l r o a d s than i t was 
previously. We believe that the t r a f f i c handled by BNSF w i l l 
replace t r a f f i c now handled by SP, although various p a r t i e s , 
including KCS, have argued that BNSF w i l l not be able t o achieve 
even those t r a f f i c levels. 

Use I s Practicable. Use by BNSF of the three KCS segments 
i s practicable. We realize that the terminal trackage r i g h t s we 
are approving may make operations at Shreveport s l i g h t l y more 
complicated than they are now because three c a r r i e r s w i l l be 
operating over them rather than two, but t h i s w i l l simply 
"require coordinaCion of operacions beeween Che parCies." 
UP/MP/WP, 366 I.C.C. ae 576. Moreover, applicancs' d i r e c c i o n a l 
running plan, which w i l l be available Co BNSF fo r iCs new 
HousCon-Memphis movemene, could resulc i n less incerference wich 
KCS' C r a f f i c ac ShreveporC. AC Beaumone, BNSF service i s merely 
replacing Chac now provided over crackage righCs by SP, and Chus 
ie w i l l c l e a r l y be praccicable. 

A Grant i s i n the Public In t e r e s t . To amelioraCe cereain 
ancicompecicive consequences of Che 1982 UP/MP/WP merger, Che ICC 
imposed a condicion grancing DRGW crackage r i g h t s over a l i n e 
between Pueblo and Kansas City, part of which was owned by a non-
applicant, SF. UP/MP/WP, 366 I.C.C. at 572. The ICC used i t s 
49 U.S.C. 11103 power to grant terminal trackage r i g h t s . 
Applying t h i s provision, the ICC determined that granting access 
to t h i s l i n e to make the agency's o v e r a l l merger conditions 
e f f e c t i v e would be i n the public i n t e r e s t . UP/MP/WP. 366 I.C.C. 
at 574-76, The Court of Appeals affirmed. SPT v. ICC. 736 F.2d 
at 722-24. We think that the terminal trackage r i g h t s sought 
here f a l l squarely w i t h i n ChaC precedenC. 

Use by BNSF of Che Chree KCS segmenCF i s i n Che publ i c 
i n t e r e s t because i t i s essential to the merger conditions 
pe r m i t t i n g BNSF to provide a competitive a l t e r n a t i v e i n the 
Houston-Memphis and Houston-New Orleans c o r r i d o r s . See UP/MP/WP, 
366 I.C.C. at 576, Sfie also SPT v. ICC. 736 F.2d at 723 
(approving determination that terminal trackage r i g h t s were i n 
public inCeresC because chey allowed ICC Co creace CenCral 
Corridor compecicive alcernacive Co ehe merged c a r r i e r ) . 

Nevercheless, KCS conCends Chat the terminal trackage r i g h t s 
here cannot be considered to be i n the public i n t e r e s t as 
construed i n Midtec Paper Corporation v. CrNW et a l . . 3 I.C.C.2d 
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171 (1936) (Midtec). In Midtec, the ICC said that i t would not 
grant terminal trackage r i g h t s under section 11103 unless they 
were necessary t o remedy or prevent an anticompetitive act by the 
owning c a r r i e r , KCS i s arguing that m Midtec the ICC replaced 
the f l e x i b l e p u b l i c i n t e r e s t standard of UF/MP/WP w i t h a much 
narrower standard. 

Whether the ICC ever applied i t s r e l a t i v e l y exacting Midtec 
precedent i n the context of a me' :;er i s a matter of some 
debate."* In any event, we believe that i t i s inappropriate to 
do so here, and, t o the extent that ICC cases suggest otherwise, 
we s p e c i f i c a l l y overrule them. Instead, we w i l l apply the broad 
"public i n t e r e s t " ."Standard that i s m section 11103(a) i t s e l f . 
Congress gave us broad a u t h o r i t y i n both the public i n t e r e s t 
standard m section 11103 and i n the public i n t e r e s t standard of 
section 11343. Thus, we believe that i t i s appropriate f o r us t o 
r e t a i n the f l e x i b i l i t y t o use the terminal trackage r i g h t s 
provision t o prevent c a r r i e r s opposing a merger from blocking our 
a b i l i t y to c r a f t merger conditions that are c l e a r l y i n the public 
i n t e r e s t as the ICC did i n the past. 

Conditions and Compensation. Section 11103(a) provides that 
the c a r r i e r s are responsible for e s t a b l i s h i n g the conditions and 
compensation applicable to terminal trackage r i g h t s awarded under 
49 U.S.C. 11103, and we w i l l therefore allow BNSF and KCS an 
opportunity t o reach an agreement respecting such matters. 
Because the ter m i n a l trackage r i g h t s are c r u c i a l t o the 
competitive r o l e that BNSF w i l l play i n t.he Houston-Memphis and 
HousCon-New Orleans c o r r i d o r s , we w i l l make Chem ef f e c c i v e on Che 
e f f e c t i v e date of t h i s decision. To resolve as many d e t a i l s as 
possible p r i o r t o that date, we w i l l require BNSF and KCS t o 
submit, w i t h i n 10 days of the date of service of Chis decision, 
e i t h e r agreed-upon Cerms respeccing implemencacion or separaCe 
proposals respeccing such implementation. We r e a l i z e that 10 
days i s a short time frame, but i t w i l l enable us promptly to set 
the terms. Even i f c e r t a i n compensations d e t a i l s have not yet 
been resolved, Che Sub-No. 9 Cerminal Crackage righCs w i l l ijecome 
effeccive on the e f f e c c i v e dace of Chis decision.^" 

49 U,S.C.11341(a!. The underlying conCracCual agreemenCs 
pursuanc to which SP has Crackage righCs over ehe Cwo ShreveporC 
segmencs, and pursuanc Co which MPRR (UP) and SP have Crackage 
righcs over ehe one Beaumone segmenc, arguably preclude 

"* See. e.g., Den\'er and Rio Grande WesCern RR Co. and 
Missouri-Kansas-Texas RR Cc. v. SC. Louis SW Ry. Co.. Finance 
Docket No. 30759 (ICC served Jan. 9, 3987) (not applying Midtec); 
Rio Grande I n d u s t r i e s . Inc.. eC al.--Pur. & Track.--CMW Ry. Co., 
5 I.C.C.2d 952 (1989) (SP/CMW) (not ^ r p l y i n g Midtec); Rio Grande 
Industries, et a l .--Purchase and Rel-xted Trackage Rights--Soo 
Line Railroad Companv Line Between Kansas Citv. MO and Chicago. 
IL, Finance Docket No. 31505 (ICC served Nov. 15, 1989) (SP/Soo 
Decision No. 6) ( i n d i c a t i n g that the Midtec standard would apply 
i f applicant were to be given terminal Crackage r i g h e s ) . 

"* Compensacion w i l l accrue from ehe acCiial dace of ehe 
scare of Crackage righes operacions, and w i l l be payable a f t e r 
ehe Cerms have been escablished. We r e a l i z e ChaC 49 U.S.C. 
11103(a) provides that the compensation f o r terminal trackage 
r i g h t s " s h a l l be paid or adequately secured" before a c a r r i e r may 
begin t o use Crackage righcs awarded under 49 U.S.C. 11103. We 
Cherefore pledge Chac, i f BNSF and KCS cannot reach agreement 
respecting compensation terms, we w i l l set appropriate terms 
under condemnation p r i n c i p l e s . See UP/MP/WP. 366 I.C.C. at 
576 n . l l 4 ; SPT v. ICC. 736 F.2d at 723. 
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conveyance of such r i g h t s t o ot h e r c a r r i e r s w i t h o u t KCS' consent. 
The 49 U,S,C. 11341(a) immunity p r o v i s i o n provides ChaC a 
c a r r i e r , c o r p o r a c i c n , o r person p a r c i c i p a c i n g i n a cra n s a c c i o n 
appr'^ved under 49 U.S.C. 11344 i s "exempC from C.he anCiCrust laws 
and f r o m a l l o t h e r law, i n c l u d i n g s t a t e and mu n i c i p a l law, as 
necessary t o l e t t h a t person c a r r y out the t r a n s a c t i o n . . ." 
(emphasis added). I n N o r f o l k & Western R. Co. v. T r a i n 
Dispatchers. 499 U.S. 117 (1991) ( D i s p a t c h e r s ) , the Supreme Court 
h e l d t h a t the immunity p r o v i s i o n extends not o n l y t c laws but 
a l s o t o c o n t r a c t s . 

A p p l i c a n t s have requested t h a t we h o l d t h a t , under the 
circumstances of t h i s case, the immunity p r o v i s i o n p e r m i t s BNSF 
t o use the t h r e e l i n e segments at issu e . UP/SP-26 a t 123; UP/SP-
232, Tab F at 12. KCS' a f f i l i a t e , Tex Mex, has acknowledged t h a t 
we would have the a u t h o r i t y t o o v e r r i d e an i d e n t i c a l a n t i -
s u b s t i t u t i o n p r o v i s i o n i n i t s own t e r m i n a l trackage r i g h t s 
a p p l i c a t i o n over HB&T i n t h i s proceeding.'"' We t h i n k t h a t an 
o v e r r i d e of the r e s t r i c t i o n s i n KCS' trackage right.s agreements 
would be necessary t o c a r r y out the merger here i f s e c t i o n 11103 
were u n a v a i l a b l e . ' " ( S i m i l a r l y , an o v e r r i d e f o r Tex Mex t o 
permit i t t o operate over HB&T's trackage i n the Houston t e r m i n a l 
would be necessary t o c a r r y out che merger as w e l l . ) Because we 
are g r a n t i n g the s e c t i o n 11103 a p p l i c a t i o n , however, no o v e r r i d e 
of these c o n t r a c t u a l p r o v i s i o n s i s necessary. 

LABOR IMPACTS. Cur p u b l i c i n t e r e s t a n a l y s i s i n c l u d e s 
c o n s i d e r a t i o n of the i n t e r e s t s of c a r r i e r employees a f f e c t e d by 
the proposed t r a n s a c t i o n . 49 U.S.C. 11344(b) ( 1 ! (D); D i s p a t c h e r s . 
499 U.S. a t 120. 

Union Support. The merger i s supported by seven unions 
r e p r e s e n t i n g a p p r o x i m a t e l y 55V of the union-represented employees 
on the combined UP and SP systems: the Uni t e d T r a n s p o r t a t i o n 
Union; the Brotherhood of Locomotive Engineers; the I n t e r n a t i o n a l 
A s s o c i a t i o n of M a c h i n i s t s and Aerospace Workers; the 
I n t e r n a t i o n a l Brotherhood of E l e c t r i c a l Workers; the 
I n t e r n a t i o n a l Brotherhood of Boilermakers and Bla c k s m i t h s ; the 
Sheet and Metal Workers I n t e r n a t i o n a l A s s o c i a t i o n ; and the 
I n t e r n a t i o n a l Brotherhood of Firemen and O i l e r s . The UP/SP 
merger i s the f i r s t major m.erger s i n c e the Staggers Act t h a t has 
r e c e i v e d widespread union support, and a p p l i c a n t s are c o r r e c t i n 
t h e i r assessment t h a t such e x t e n s i v e " l a b o r support i n a major 
r a i l n.erger case i s unheard of i n recent years, and stands as a 
testament t o the c o m p e l l i n g b e n e f i t s of t h i s mci^jar." UP/SP-232, 
Tab D at 1. 

A p p l i c a n t s i n d i c a t e t h a t UP d i d noe execuCe wriCCen 
agreemenCs wieh Che seven unions; raCher, UP exchanged wieh each 

'" KCS a l s o acknowledges (KCS-60 aC 43) ChaC we have Che 
auChoriCy under secCion 11341(a) Co o v e r r i d e conCracCual 
p r o v i s i o n s p r o h i b i c i n g s u b s c i c u c i o n of c a r r i e r s i n a Crackage 
r i g h e s agreemenc i f ehe c r i c e r i a of secCion 11103 are met. 

We r e a l i z e thaC ehere are ICC precedenCs i n d - e a t i n g ChaC 
ehe immunicy p r o v i s i o n cannoC o v e r r i d e a consenc requiremene i n a 
j o i n c f a c i l i C y conCracC. See SP/CMW. 5 I.C.C.2d a t 9 (ICC h e l d 
ChaC i c co u l d noC compel Che assignmenc o f Crackage r i g h t s ) ; and 
SP/Soo Dec i s i o n No. 6, s l i p op. aC 8 (ICC indicaCed Chac Chere 
were "subsCancial quesCions" as Co iCs power Co override: a 
Crackage righCs c o n t r a c C ) . These precedenCs, however, d i d noc 
s u r v i v e Che Supreme Courc's 1991 DisoaCchers d e c i s i o n , which made 
c l e a r Chae che immunicy p r o v i s i o n may o v e r r i d e conCracCual 
o b l i g a c i o n s . 
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of Chese unions, in wricing, cereain commicmencs Chac form ehe 
basis of a parCnership wiehin which Che parcies commie Co 
cooperace i n implemenCing Che merger. UP, applicancs indicaCe, 
has gone beyond New York Dock conditions by committing t o 
processes, more advanCageous Co Che employees, by which Che New 
'^ork Dock condicions w i l l be admmisCered; Chese processes, 
applicancs claim, give assurances Co unions and employees a l i k e 
Chae applicacion cf Che proCecCive benefics w i l l ncc be fraughc 
wich delays and adversarial proceedings, and Chac Che proCeccive 
benefics w i l l be administered f a i r l y and expediciously. The 
unions, applicancs add, have commicced Co reach, volunCarily, 
agreemenCs implemenCing Che operaeing plan accompanying Che 
primary applicacion. 

UTU, the largest union i n the r a i l industry, indicates, i n 
i t s comments dated March 29, 1996, that i t supports the merger 
for two reasons: f i r s t , because UP has agreed to a number of 
conditions that w i l l help mitigaCe Che impacc of job loss on 
UTU's members; and second, because UTU believes Chat the merger, 
by allowing UP and SP to form a strong competitor to BNSF, i s i n 
the best int e r e s t of r a i l labor i n the future. UTU adds that 
'JP's commitm.ents include the f o l l o w i n g : (la) that automatic 
c e r t i f i c a t i o n as adversely affected py the merger w i l l be 
accorded ( i ) to the 1,409 t r a i n service employees, the 85 
UTU-represented yardm.asters, and the 17 UTU-represented hostlers 
projecced Co be adversely affecced i n applicancs' Labor ImpacC 
SCudy, ( i i ! Co a l l other t r a i n service employees and 
LTU-represented yardmaster.^ and hostlers i d e n t i f i e d i n any merger 
l o t i c e served af t e r Board approval, and ( i i i ) to any engineers 
adversely affected by the merger who are working on properties 
where engineers are represented by TJTU; (lb) that UP w i l l supply 
UTU w i t h the names and t e s t period averages of such employees as 
.soon as possible upon implementation of the merger; t2) t h a t , i n 
any merger notice served a f t e r Board approval, applicants w i l l 
seek only Chose changes i n exiscir.g CBAs ChaC are necessary Co 
implemenc the approved transactio-.i, meaning such changes that 
produce a public Cransporcacion t e n e f i c noC based so l e l y on 
savings achieved by agreemenc ch,-inge(s); (3) ChaC, i n ehe evenC 
Chac UTU concends Chac UF's applicacion of New York Doc;k i s 
inconsiscenc wich the above-mentioned condicions, UTU and UP 
personnel w i l l meet wiehin 5 days of noCice from Che UTU 
IncernaCional PresidenC or his designaced represenCaCive and 
agree Co expediced arbiCraCion wich a wriCCen agreemenc wiehin 
10 days afCer the i n i t i a l meeting ±t the matter i s not resolved, 
which w i l l contain, among other things the f u l l d e s c r i p t i o n f o r 
neutral selection, timing of hearing, cind time for issuance of 
the award(s); and (4) that, i n the event UP uses a lease 
arrangement to complete the merger of the ^'arious SP properties 
i n t o MPRR or UPRR, Che New York'Dock condicions w i l l nevercheless 
be appl i.jable . 

Protective Conditions: New York Dock. Applicants, as 
previously noted, project that the t o t a l labor impact of the 
merger w i l l be 4,909 jobs abolished, 2,132 jobs transferred, and 
1,522 jcbs created. ARU and TCU, which regard these p r o j e c t i o n s 
as a minimum, estimate that the number of UP/SP employees 
furloughed or transferred w i l l be f a r greater ttian applicants 
have projected; and TCU warns that these job impacts w i l l f a l l 
most heavily on certain crF.fCs and i n cerCam geographic 
locacions. We believe ChaC applicancs have submiCCea reasonable 

UTU, i n iCd commenCs daCed March 29, 1996, asked thaC we 
approve Che merger and noCe ehe commitments Chae UP had made. 
FurChermore, while we are not imposing Cl\ese commiCmenCs as an 
acCual condicion, -•/e expecC UP eo abide by ics commicmencs here. 
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escimaces of job dislocaCions from common concrol, alchough 
accual job dislocaCions could end up being greaCer Chan projecced 
by applicancs, NeiCher ehe dislocaCions Chemselves, however, nor 
Ch.'jir concencracion by crafc or locacion, pose a b a r r i e r Co our 
approval of Che UP/SP merger Cransaccion. Mergers of necessicy 
involve employee dislocaCions, and Che labor proCecCive 
condicions Chac we impose are Co mieigaCe Chese dislocaCions. 

The basic framework for micigacing ehe labor impaccs of r a i l 
mergers i s embodied in Che New York Dock condicions, which have 
been held Co sacisfy C.he sCatutory requirements of 49 U.S.C. 
11347, New York Dock Rv, v. United States. 609 F.2d 83 
(2d Cir. 1979). See New York Dock. 360 I.C.C. at 84-90. The 
New York Dock conditions provide both substantive benefits f o r 
affected employees (dismissal allowances, displacement 
allowances, and the l i k e ) and procedures (negotiation, i f 
possible; a r b i t r a t i o n , i f necessary) tor resolving di£.putes 
regarding implementation of p a r t i c u l a r transactions. We may 
t a i l o r employee protective conditions to the special 
circumstances of a p a r t i c u l a r case; but we w i l l adhere to the 
prac t i c e which the ICC adopted i n Railroad Consolidation 
Procedures. 363 I.C.C. at 793, and to which i t consistently 
adhered, see, e.g.. BN/SF, s l i p op, at 79-81; UP/CNW, s l i p op. at 
94-96, that employees are to be pro-^ided the protections mandated 
by 49 U.S.C. 11347 unless i t can be shown t h a t , because of 
unusual circumstances, more string e n t protecCion i s necessary. 

We f i n d Chac Che scaCuCory protections provided i n 
New York Dock are appropriate to protect employees affected by 
the merger, the lines sales, and the terminal r a i l r o a d c o n t r o l 
transactions, and we furth e r f i n d t.hat, subject to such 
protections, approval of the merger (in the lead docket), the 
li n e s sales ( i n the Sub-No. 2 docket), and the terminal r a i l r o a d 
c o n t r o l transactions ( i n the Sub-No. 3, 4, 5, 6, and 7 dockets) 
w i l l be consistent with the public i n t e r e s t insofar as c a r r i e r 
employees are concerned. No unusual circumstances have been 
shown i n t h i s case to j u s t i f y a d d i t i o n a l protection.''' 

Protective Conditions: Norfolk and Western. In accordance 
wi t h the "usual practice" followed by the ICC, BN/SF, s l i p op. at 
81, we w i l l impose the Norfolk and Western conditions i n the Sub-
No. 1 docket with respect to the trackage r i g h t s provided f o r i n 
the BNSF agreement."" 

We w i l l deny the requests made by ARU and Mr. Fitzgerald 
that we impose the New York Dock conditions, and not the Norfolk 
and Western conditions, on the trackage r i g h t s provided f o r i n 
the BNSF agreement. The Norfolk and Western conditions, which 
have t r a d i t i o n a l l y provided the basic framework for m i t i g a t i n g 
the labor impacts of trackage r i g h t s transactions, have been held 
t c s a t i s f y the st a t u t o r y requirements of 49 U.S.C. 11347 i n that 
context. RLEA v, ICC. 675 F.2d 1248 (D.C. Cir. 1982). The 
benef i t s provided by the Norfolk and Western conditions are 
i d e n t i c a l to the benefits provided by the New York Pock 
conditions; the two sets of conditions d i f t e r only i n matters of 
procedure. The Norfolk and Western conditions, on the one hand, 

"' The New York Dock protections w i l l be available to 
adversely affotcted employees whenever they are adversely 
affected, and whether or not i t was anti c i p a t e d that t h e i r 
p o s i t i o n s would be affected. 

"" We w i l l also impose the Norfolk and Western conditions 
i n the Sub-No. 13 docket with respect to the Te.: Mex trackage 
r i g h t s approved therein. 
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allow implementation immediately upon completion cf a defined 
negotiation period, even i f management and labor have not yet 
achieved an agreement or gone to a r b i t r a t i o n ; the New York Dock 
conditions, on the other hand, require agreement or a r b i t r a t i o n 
p r i o r t o implementation; and, f o r t h i s reason, a p p l i c a t i o n of the 
New York Dock conditions to the BNSF trackage r i g h t s would have a 
severe short-term impact on BNSF's a b i l i t y to provide competitive 
service under the trackage r i g h t s provided for i n the BNSF 
agreement. 

Protective Conditions: Oregon Short Line. We w i l l impose 
the Oregon Short Line conditions on each of t)ie authorized 
abandonments and discontinuances. The Oregon Short Line 
conditions are si m i l a r to the New York Dock conditions, but are 
applied i n the abandonment/discontinuance context. The 
imposition of the Oregon Short Line conditions here i s a matter 
of consistency but has l i t t l e p r a c t i c a l s i g n i f i c a n c e , because a l l 
affected employees w i l l also be covered by the New York Dock 
conditions imposed on the merger. See UP/MKT. 4 I.C.C.2d at 513. 

The Immunity Provision. An a r b i t r a t o r acting under 
A r t i c l e I , Section 4 of the New York Dock conditions imposed i n 
the lead docket, the Sub-No. 2 d o c k , and the Sub-No. 3, 4, 5, 
6, and 7 dockets w i l l have the autt r i t y to override CBAs and RLA 
r i g h t s , as necessary to e f f e c t , resv^ectively, the merger i n the 
lead docket, the l i n e sales i n the Sub-No. 2 docket, and the 
terminal r a i l r o a d control transactions i n the Sub-No. 3, 4, 5, 6, 
and 7 dockets. This a u t h o r i t y derives u l t i m a t e l y from 49 U.S.C. 
11341(a), the 'immunity" p r o v i s i o n . 

An a r b i t r a t o r acting under A r t i c l e I , Section 4 of the 
Norfolk and Western conditions imposed m the Sub-No. 1 docket 
w i l l likewise have the a u t h o r i t y t o override CBAs and RLA r i g h t s , 
as necessary t o e f f e c t the Suo-No. 1 trackage r i g h t s . This 
a u t h o r i t y , l i k e i t s New York Dock counterpart, also derives 
u l t i m a t e l y from 49 U.S.C. 11341(a). 

The immunizing power of section 11341(a) i s not l i m i t e d t o 
the f i n a n c i a l and corporate aspects of an approved tr a n s a c t i o n 
but reaches, i n addition to the f i n a n c i a l and corporate aspects, 
a l l changes that l o g i c a l l y flow from the transaction. Parties 
seeking approval of a transaction, whether by a p p l i c a t i o n or by 
exemption, have never been required to i d e n t i f y a l l a n t i c i p a t e d 
changes that might af f e c t CBAs or RLA r i g h t s . Such a requirement 
could negate many benefits from changes whose necessity only 
becomes apparent a f t e r consummation. Moreover, chere i s no lega l 
requirement for i d e n t i f i c a t i o n b'icause 49 U,S.C. 11341(a) i s 
"self-executing," that i s , i t s immunizing power i s e f f e c t i v e when 
necessary to permit the carrying out of a pro j e c t . American 
Train Dispatchers Ass'n v. ICC. 26 F.3d 1157 (D.C. Ci r . 1994); 
UP/CNW. s l i p op. at 101; BN/SF. s l i p op. at 82, Thus, i t would 
be inappropriate and inconsistent with ehe sCaCuCory scheme Co 
lim i c the use of Che 49 U.S.C. 11341(a) immunicy p r o v i s i o n by 
declaring Chac ic i s available only i n circumscances i d e n t i f i e d 
p r i o r Co approval.'" 

"' Alchough Che l i c e r a l Cerms of Che 49 U.S.C. 11341(a) 
immunicy p rov i s ion indicaCe ChaC ic i s applicable co any 
cransaccion approved or exempCed "under t h i s subchapter" ( i . e . , 
under Subchapter I I I of Chapter 113 of SubtiCle IV of T i t l e 49, 
United States Code), we believe that the immunity p r o v i s i o n also 
applies i n the 49 U.S.C. 10505 exemption context. See, e.g.. 
UP/CNW. s l i p op. at 63-64, c i t i n g Delaware and Hudson Railway Co. 
-- Lease and Trackage Rights -- S p r i n g f i e l d Terminal Rv. Company. 

(continued...) 
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Certain Requests Denied. We w i l l not impose several 
addicional labor-relaeed condicions chat have been requested by 
parties Co Chis proceeding. 

Cherry-Pieking. We w i l l deny ARU's requesC ChaC we order 
Chae any CBA '"racionalizacion" be accom.plished by allowing 
UP/SP's unions Co "cherry-pick" from exiscing UP or SP 
agreemenCs. This i s a maCCer commiCCed Co Che implemenCing 
agreemenc procedures escablished by Che New York Dock condicions. 
See New York Dock. 360 I.C.C. ac 85 (ArCicle I , SecCion 4). 

Reimbursements. We w i l l deny ARU's request that we require 
UP/SP to repay SP employees t h e i r forgone lump sum payments and 
t h e i r deferred wige increases. SP has already "paid" i t s 
employees f o r t h e i r wage concessions by g i v i n g up pr o d u c t i v i t y 
concessions achieved by the nation's other r a i l r o a d s . UP/SP-230 
at 316-17; UP/SP-232, Tab D at 8-9. 

H i r i n g Preference. We w i l l deny ARU's request that we 
modify the h i r i n g preference provision m Che BNSF agreemenC. 
This i s a maCCer commiCCed Co Che Arcicle I , SecCion 4 
implemenCing agreemenc procedures boch wiCh respecc Co UP/SP (see 
t.'ew York Dock. 360 I.C.C. aC 85! and also w i t h respect to BNSF 
(see Norfolk and Western. 354 I.C.C. at 610-11). 

Contracting Out. We w i l l deny ARU's request that we require 
UP/SP and BNSF t o use bargaining u n i t maintenance of way 
employees and signalmen for a l l merger-related track, r i g h t - o f -
way, and signal construction and r e h a b i l i t a t i o n work, including 
items mentioned i n the application, the operating plan, and the 
BNSF agreement. This is a matter committed t o the A r t i c l e I , 
Section 4 implementing agreement procedures both with respect to 
UP/SP (see New York Dock. 360 I.C.C. at 85) and also with respect 
to BNSF (see Norfolk and Western, 354 I.C.C. at 610-11). We 
would also observe that "contracting out" i s a matter that may be 
covered by provisions of ex i s t i n g CBAs. See UP/SP-230 at 315. 

Annual Reports. We w i l l deny ARU's request that we require 
UP/SP to submit annual reports demonstrating how the forecast 
benefits i n the area of cost-savings have been used. I s o l a t i n g 
merger benefits from other changes as they are experienced would 
be i n o r d i n a t e l y c o s t l y , and there i s no reason t o saddle UP/SP 
with reporting obligations that ha .-e been imposed on no p r i o r 
merger. 

Diversion Reports. We w i l l deny IBT's request that we 
require UP/SP t o f i l e semi-annual reports i n d i c a t i n g ehe volume 
of C r a f f i c diverCed from Cruck carriage and Che raCe cf reCurn 
for such cargo. The merger-relaCed diversion of Craf f i c from 
moCor Co r a i l i s properly regarded as a benefic ChaC weighs i n 
favor of approval of Che merger, noe a harm ChaC musC be 
micigaced or monicored. And IBT's suggestion thaC moCor-Co-rail 
diversions may reflecC predaCory r a i l p r i c i n g makes no sense aC 
a l l . Indeed, as Che recencly enacCed ICC TerminaCion AcC of 1995 
(Pub. L. No. 104-t>9) demonscraees. Congress was obviously not 
persuaded by argumeiCs of Chis Cype because iC wenC so far as Co 
eliminace regulacory j u r i s d i c t i o n over Che issue of whecher r a i l 
races are Coo low. 

Union P a c i f i c Motor Freight Corporat ion. We w i l l ô n̂y IBT's 
requesC ChaC we impose New York Dock proCection i n favor of UPMF 

"'(...continued) 
Finance DockeC No. 30965 (Sub-Nos. 1 and 2) (ICC served Apr. 21, 
1993) (ae 2 n.4) . 
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employees. Mandacory labor proCeceion for UPMF em.ployees i s noC 
warranced. See Gary W. McPherson v. Union P a c i f i c MoCor FreighC 
Companv. et a l . . Finance Dockec No, 30000 (Sub-No. 45! (ICC 
served Apr. 20, 1989) ("Only individuals d i r e c c l y emplo'/ed by a 
r a i l c a r r i e r are enCiCled Co proCeceion under secCion 11347. 
This excludes Che complamancs, who were employed by non-rail 
subsidiaries of ehe r a i l c a r r i e r . " ! ( s l i p op, aC 3; fooCnoCe 
omiCCed), a f f ' d Rives v, ICC, 934 F.2d 1171 (10th Cir, 1991). 
DiscreCionary labor procecCion is noc warranCed eicher; IBT has 
noC demonseraced chae UPMF employees possess s k i l l s ChaC are noc 
generally markecable oucside Che r a i l r o a d induscry, and Chac Chey 
would Cherefore have d i f f i c u l C y finding compara>^ie employmenC 
elsewhere. 

Takings Claims. TTD's conCenCion ChaC a CBA override 
effcv-ted under Che auspices of Che immunicy p r o v i s i o n amounts to 
a "seizure" of p r i v a t e contract r i g h t s appears t o be a v a r i a t i o n 
on ehe f a m i l i a r argument that any such CBA override amounts to a 
"taking" of p r i v a t e property i n v i o l a t i o n of the F i f t h Amendment. 
A d e f i n i t i v e answer to t h i s argument cannot be provided i n t h i s 
proceeding or by t h i s Board. See RLEA v. United Spates. 987 F,2d 
806, 815-16 (D,C. Cir. 1993) (takings claims can be adjudicated 
only i n the Federal Claims Court or, in c e r t a i n l i m i t e d 
circumstances, i n a Federal D i s t r i c t Court). We would note, 
however, that t h i s s t a t u t o r y scheme i s longstanding, and predates 
the relevant contracts. We think that a f i n d i n g of a taking 
under the circumstances would be extremely u n l i k e l y . 

Consolidated Proceedings, We w i l l deny the request made by 
Mr. Fitzgerald that we consider the UP/SP merger on a 
consolidated basis with a reopened BN/SF proceeding. The 
evidence of record does not warrant the reopening of the BN/SF 
proceeding, 

GWWR Agreement. We w i l l deny the requests made by 
Mr. Downey. The arrangements provided for i n the GV* WR agreement 
are n o n - j u r i s d i c t i o n a l , which necessarily means thaC Chere i s no 
basis for imposing labor protection with respect Co GWWP. 
employees; and Che New York Dock condicions w i l l adequacely 
protect SPCSL employees from any merger-related adverse 
impacts.'" 

Alton 4 Southern. We think i t appropriate Co noce, wich 
respecc Co Che concerns raised by Mr. Ponsler, t h a t A&S employees 
adversely affecced by Che Sub-No. 3 conCrol Cransaccion w i l l be 
adequacely proCecCed by Che New York Dock condicions imposed i n 
Che Sub-No. 3 dockeC. 

Division 892 Diversions. We Chink ic appropriace Co noCe, 
wich respecc Co ehe concerns raised by Mr. Potoshnik, ChaC UP 
employees adversely affecced by Che UP/SP merge.-- w i l l be 
adecfuaCely proCecCed by the New York Dock conditions imposed i n 
the lead docket. 

FINANCIAL MATTERS. The evidence demonstrates that the 
e n t i t y r e s u l t i n g from the UPC/SPR merger w i l l be f i n a n c i a l l y 
sound, that UP's assumption of the payment of SP's f i x e d charges 

"' When we say that the arrangements provided f o r i n the 
GWWR agreement are " n o n - j u r i s d i c t i o n a l , " we mean that such 
arrangements do not require our approval. Labor proteccion 
benefics are inCended Co proCecC only employees of the c a r r i e r s 
parcicipacing i n Che 49 U.S.C. 11343 Cransaccion, and are noC 
inCended Co proCecC employees of c a r r i e r s noC parcicipacing i n 
ChaC cransaccion. See, e.g.. UP/CNW. s l i p op. ae 96. 
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and ehe increase i n Cocal f i x e d charges w i l l be consiscent wich 
ehe public mCeresC, and ehac Che cerms of Che UPC/SPR merger 
Cransaccion are jusc and reasonable. 

Financial Condition. We believe ChaC, despice acquisicion 
expendicures of approximaeely $1,576 b i l l i o n , " ' Che f i n a n c i a l 
condicion of Che merged enCiCy w i l l be favorable, because 
subscanCial earnings gains w i l l resulc from increased revenues 
and cosC savings accribucable Co implemencacion of ehe 
pose-merger UP/SP operaeing plan. 

Applicancs submieced pro forma f i n a n c i a l scaCemenCs showinc 
consolidated data of Che merged UPC/SPR, based on 1994 daCa (fo-
a base year) and for each of the f i r s C 5 years afcer consummacion 
of the merger. These statements r e f l e c t the a n t i c i p a t e d b e n e f i t s 
of the merger and r e s u l t i n g changes i n various revenue and 
expense accounts. Applicants also submitted f i n a n c i a l statements 
for a "normal" year (a year a f t e r the f i f t h post-merger year) 
depicting the t o t a l benefits of the merger and any normalized 
ad d i t i o n a l debt and i n t e r e s t expenses that w i ^ l be incurred.'" 

Applicants expect the merger t o produce i n a normal year, 
gi v i n g e f f e c t to f u l l implementation of t h e i r operating pla.i, 
$76 m i l l i o n i n net revenue gains from diverted t r a f f i c and 
$583.1 m i l l i o n i n operating e f f i c i e n c i e s and cost savings. Net 
revenue gains are expected to t o t a l $22,8 m i l l i o n i n Che f i r s e 
year, growing Co $60.3 m i l l i o n i n Che Chird year, and reaching 
$76 m i l l i o n i n Che f i f C h year. Almose a l l of Che anCicipaCed 
normalized annual operaeing benefics of $383,1 m i l l i o n are 
expecCed Co be realized by ehe end of Che Chird year, wieh 
benefits of $235 m i l l i o n i n the f i r s t year (40V of the normalized 
amount), $449.1 m i l l i o n during the second year (77V of the 
normalized amount), and $546.2 m i l l i o n by the t h i r d year (94V of 
the normalized amount). The $583.1 m i l l i o n annual savings are 
an t i c i p a t e d to be reached by year f i v e . Thus, over the f i r s t 
5 years, operating benefits of w e l l over $2 b i l l i o n are 
an t i c i p a t e d . 

Table 1 i n Appendix F shows various f i n a n c i a l data f o r a 
post-merger UPC/SPR. These data include balance sheet and income 
statement figures from applicants' pro forma f i n a n c i a l statements 
and selected f i n a n c i a l r a t i o s developed from these statements ' j i 
ehe base year (1994 daCa), each of ehe f i r s e 5 years afCer ehe 
merger, and a normal year. We have reached Che f o l l o w i n g 
conclusions based on an analysis of Chese daCa. 

The consolidaCed pro forma income before fix e d charges 
exceeds f i x e d charges (inceresc paymenCs for long-cerm debc) by 
margins Chac gradually r i s e from a low of 2.6 Cimes during Che 
f i r s e year a f t e r the merger Co 3.1 Cimes during Che f i f c h year. 

"' UPC acquired, on SepCember 15, 1995, an approximately 
25V inCerese i n SPR aC a cosC of approximaeely $976 m i l l i o r , and 
w i l l , i f Che merger i s consummaeed, acquire an addicional 
approximaeely 15V inCeresC i n SPR aC a cosC of an addicional 
approximaeely $600 m i l l i o n . IC should be noCed '̂ haC, i f Che 
merger i s consummaeed, UPC w i l l also acquire Che remaining 
approximaeely 60V inCereJC i n SPF, buC ChaC such acquisicion w i l l 
encail an exchange of s'.cck, noC a cash expendicure. 

"* Applicancs' 'financial sCaCemenCs reflecC, among oCher 
Chings, merger-relaCid privaCe benefiCs, including net revenues 
from diverCed t r a f f i c and net receipCo from Crackage righes, 
which, as noted elsewhere i n ehis decision, are properly counted 
as t r a n s f e r s but not recognized as public benefiCs. 
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The f i x e d charge coverage f o r ehe base year i s 3.0 Cimes and f o r 
ehe normal year i s projecced Co be 3.2 eimes. 

The pro forma cash chrow-off-to-debt r a t i o s , which measure 
the a b i l i c y Co generace s u f f i c i e n c cash flows from operacions Co 
repay long-cerm debc macuring during Che year, are favorable. 
During Che base year, cash flow from operacions exceeds macuring 
long-cerm debC by 3.2 Cimes. The pro forma racios saow a sceady 
improvemenC from 3.1 Cimes during ehe f i r s t year t c 3.3 times by 
the f i f t i i year (as well as fo r the normal year). 

The operating r a t i o (the r a t i o of operating expenses; to 
operating revenues) for the consolidated company i s projected to 
improve ( i . e . , favorably decline) each year, moving from 32.9V 
during the base year t o 78.9% for the f i f t h year and normal year. 
This s i g n i f i e s a steady improvement i n operating e f f i c i e n c y as a 
resul t of the merger. 

Consolidated net income i s projected to increase 
s i g n i f i c a n t l y , from $704 m i l l i o n during the f i r s t year Co over 
S967 m i l l i o n f o r ehe normal year. As a resulc of Chis 
ancicipaeed improvemenC m nec income, UPC/SPR's reCurn on equicy 
i s projecced Co improve from 9.5V for Che f i r s e year Co 11.8V f o r 
years 3, 4, and 5, as well as for Che normal year. Also, because 
of Chese gains i n nec income, along wieh repayment of long-term 
debt, the r a t i o of long-term debt to debt plus shareholders' 
equity i s projected to improve from over 51V i n the fir s C year Co 
less Chan 46V by the normal year. 

The pro forma data indicate that a combined UPC/SPR w i l l 
possess considerable f i n a n c i a l strength and earning power. 
Furthermore, the merged system's income projections may be 
understated because they do not take i n t o account revenue and 
income growth beyond what i f - i i r e c t l y a nticipated from the 
merger, such as normal business growth, increased t r a f f i c from an 
improved economy, and cost savings r e s u l t i n g from improved 
technology. We conclude thac a merged UPC SPR w i l l be 
f i n a n c i a l l y sound. Taking inCo accounc projecCed revenue gains 
and COSC savings resulCing from Che merger, UPC/SPR should 
generace s u r f i c i e n c cash flow Co service iCs debC and make 
necessary capiCal ouclays t o maintain i t s plant investment. 

Fixed Charges. We are required to consider the t o t a l f i x e d 
charges r e s u l t i n g from the merger, 49 U.S.C. 11344(b) (1)(C), as 
well as any ass-amption of payment of f i x e d charges and any 
increase of t o t a l f i x e d charges, 49 U.S.C. 11344(c). There w i l l 
be a manageable merger-related increase i n fixed charges due to 
the issuance of additional debt and the assumption of 
obli g a t i o n s . The evidence demonscraees, however, Chae ehis 
increase w i l l noC have a significanC impacc on ehe f i n a n c i a l 
condicion of Che merged enCiCy. The f i n a n c i a l soundness of Che 
merged enCicy supporcs a f i n d i n g chaC UP's assumpcion of SP's 
fix e d charges and che increase i n Cocal f i x e d charges w i l l be 
consisCenC wiCh Che public inceresc. 

Fairness Determination. Section 11344(c) d i r e c t s us to 
approve any transaction r e f e r r e d to i n 49 U.S.C. 11343 when we 
fi n d that the transaction i s consistent with the public i n t e r e s t , 
provided that the terms and conditions thereof are j u s t and 
reasonable. The "just and reasonable" standard requires, among 
other things, that we determine, i n an appropriate case, that the 
transaction i s j u s t and reasonable wieh respecc Co minoricy 
.stockholders. Sfifi Scl.wabacher. 334 U.S. at 198-99; and VP/MKT, 
4 I.C.C.2d aC 515-16. 
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UPC already owns approximate!-/ 25V of the SPR common stock; 
these shares, wliich have been held m a voting t r u s t fending the 
outcome of t h i s proceeding, were acquired or Septembe 15, 1995, 
for a cash price of $25.00 per share. The UPC/SPR Meiger 
Agreement provides that, upon the s a t i s f a c t i o n of certain 
conditions, including regulatory approval, a wholly owned UPC 
subsidiary w i l l acquire the approximately 75V of SPR common stock 
not held i n the voting t r u s t (the stock not .held i n the voting 
t r u s t i s hereinafter referred to as the outstanding stock). The 
Merger Agreement f u r t h e r provides that approximately o n e - f i f t h of 
the outstanding stock w i l l be acquired for cash (at a cash price 
of $25.00 per share! and that approximately f o u r - f i f t h s of the 
outstanding stock w i l l be acquired m exchange for UPC common 
stock (at a racio of 0.4065 shares of UPC common sCock per 
share). 

The cash price and Che exchange racio were derived by 
arm's-lengch negoCiacions between "PC and SPR and have been 
approved by the respective boards of d i r e c t o r s and by su b s t a n t i a l 
major i t i e s of the stockholders of :.he two corporacions, No 
sCockholder of eiCher company has challenged Che fairness of 
eicher ehe cash price or Che exchange racio. A l l parties 
d i r e c t l y affected, having been afforded an opportunity to 
evaluate the Merger Agreement i n l i g h t of t h e i r respective 
i n t e r e s t s , are apparently s a t i s f i e d w i t h i t s terms, which i s a 
strong i n d i c a t i o n that the terms are j u s t and reasonable t o the 
stockholders of UPC and also to the stockholders of SPR. We also 
f i n d persuasive the evidence submitted by applicants' f i n a n c i a l 
advisors (CS F i r s t Boston Corporation for UPC; Morgan Stanley & 
Co. Incorporated for SPR), who have expertise in the valuation of 
businesses and t h e i r s e c u r i t i e s i n connection with mergers and 
acq u i s i t i o n s . See UP/SP-22 at 487-517. The evidence amply 
supports a f i n d i n g that the terms of the Merger Agreement, 
including without l i m i t a t i o n both the cash price ($25.00 per 
share! and the exchange r a t i o (0.4065 shares of UPC common stock 
per share), are j u s t and reasonable both t o the stockholders of 
UPC and to the stockholders of SPR.''* 

CONDITIONS REQUESTED. We impose conditions only when we 
f i n d both that a r a i l merger w i l l harm the public i n t e r e s t and 
that a proposed condition w i l l lessen or eliminate such harm, i s 
ope r a t i o n a l l y feasible, and w i l l produce public benefits. The 
fact that a requested condition pertains t o or involves one of 
the applicants i s not enough to c l a s s i f y i t as relevant to Che 
proposed common conCrol Cransaccion. There muse be a nexus 
becween the merger and Che alleged harm f o r which Che proposed 
condicion would acc as a remedy. The face ehac a condicion would 
benefic Che parCy seeking i c does noC jus C i f y iCe imposiCion. 

We w i l l discuss i n t h i s pare of the decision a l l ehe 
condicions ChaC have been requesCed i n ehis proceeding, except 
ehe f o l l o w i n g which are discussed elsewhere: Che condicions 

"* KCS claims ChaC ehe Cerms of the transacCion are not 
f a i r t o ehe minoricy sCockholders of SPR because SP's value would 
increase i f ie were broken up and sold i n pieces. KCS-60 aC 47-
48. We are doubcful ChaC KCS has scanding Co asserC a 
Schwapacher inceresc. In any event, che fact ChaC KCS' 
Schwabaeher claim has noC been made by any bona f i d e SPR 
SCockholder i s a good indicacion thae the argumenc i s wrong. 
There i s no reason Co believe ChaC the sum of Che values of the 
pares exceeds the value of che whole. Indeed, Chere i s good 
reason co believe Chac Che soluCion proposed by ehe parCies i s 
l i k e l y Co be Che one that w i l l produce ehe greacesc value Co 
SPR's sCockholders. 
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fccughc py Tex Mex; che condicions soughe by labor in t e r e s t s ; the 
co.-ditions sought with respect t c the proposed abandonments;"' 
and the environmental conditions sought by various parties. 

iror^d Conditions Requested. We w i l l di.<3cuss f i r s t the 
var-^.ous broad conditionb that have been requested by multiple 
part ies. 

South Central/SP F.ist D i v e s t i t u r e Condit ions. Several 
parties have asked that we condition the merger by requiring the 
d i v e s t i t u r e of p a r a l l e l lines i n the South Central/SP East 
region. The many Souch CenCral/SP East d i v e s t i t u r e conditions 
almost uniformly envision Che divesciCure of p a r a l l e l l i n e s i n 
ehe Houston-Eagle Pass, Houscon-Brownsville, HousCon-New Orleans, 
and Houscon-Memphis corridors, but d i f f e r widely wich respecc Co 
various deCails. We are denying axl SouCh Central/SP East 
divesciCure condicions because, as explained i n greater deta...! 
above, we believe that the conditions v;e have imposed (p r i m a r i l y 
the BNSF and CMA agreements, and che various condicions designed 
CO sCrengChen the BNSF crackage righcs! w i l l adequacely preserve 
exiscing r a i l compecicion i n Che SouCh Central/SP Ease 
region. 

Central Corridor D i v e s t i t u r e Conditiong. Several parties 
have asked that we condition Che merger by requiring Che 
divesciCure of p a r a l l e l lines i n Che CenCral Corridor. The many 
General Corridor diveseiture conditions d i f f e r i n various 
respects, but generally envision (1) the d i v e s t i t u r e of UP and/or 
SP lines between the San Francisco Bay area i n the West and the 
Salt Lake City area i n the East, and/or (2)(a! the d i v e s t i t u r e of 
SP lines between the Salt Lake Cicy area i n Che WesC and Denver 
and Pueblo i n ehe Ease, and (bl i f Che divested lines are 
acquired by a c a r r i e r other than BNSF, the d i v e s t i t u r e of SP 
lines and/or trackage r i g h t s between Pueblo and Kansas City. 
Some pa r t i e s seeking a Central Corridor d i v e s t i t u r e seek, i n ehe 
a l t e r n a t i v e , a grant of u n r e s t r i c t e d Central Corridor trackage 
righes i n favor of an independene r a i l r o a d such as WC or MRL. We 
are denying a l l Ceneral Corridor divesciCure condicions because, 
as explained i n greacer decail above, we believe Chac Che 
conditions we have impose'J ( p r i m a r i l y the BNSF and CMA 
agreements, and the various conditions designed to strengthen Che 
BNSF Crackage righCs) w i l l adequately preserve r a i l competicion 
i n Che Ceneral Corridor.'" 

Central Kansas-Tc-Texas Conditions. Several parCies have 
asked that we condition the merger by i n s e r t i n g a t h i r d c a r r i e r 
i n t o the Lower Plains States. The conditions sought by these 
parties d i f f e r i n various d e t a i l s , but generally envision ChaC a 
Chird c a r r i e r (such as KCS) would be given access Co Che 

We are discussing i n chis part of Che decision, however, 
one abandonmenc maCCer: wieh respecc Co Che Barr-Girard 
aba.ndonmene i n DockeC No. AB-33 (Sub-No. 96), SPBC's procedural 
argumenc respeccing lack of evidence of I&M Crackage righcs. 

South Ceneral/SP East d i v e s t i t u r e conditions have been 
sought by Conrail, KCS, NITL, SPI, CCRT, HCC, Dow, PPG, Monsanto, 
SCC, IPC, Weyerhaeuser, RCT, Texas State Rep. Junell, Texas StaCe 
Rep. Cook, Texas State Rep. Saunders, Arkansas Attorney General 
Bryant, la/DOT, DOJ, and DOT. 

Central Corridor d i s t i t u r e conditions have been sought 
by KCS, MRL, NITL, WCTL, WSC, MPCSC, JSC, CCRT, MFU, CWAC, HCC, 
KCOSA, WPfcT., WPS, AEPCO, PSCo, ILP, Monsanto, IPC, Weyerhaeuser, 
IPC/IWC, and DOJ. 
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General Kansas-Co-Texas r i g h t s t.hat SP obtained i n a settlement 
agreement i n connection with the BN/SF merger. We di d not impose 
those r i g h t s as a condition to the merger. We w i l l deny the 
various Central Kansas-to-Texas conditions because we believe 
that the conditions we have imposed w i l l adequately preserve, and 
that the merger i t s e l f should enhance, r a i l competition i n the 
Lower Plains States i n general and for wheat t r a f f i c moving from 
Central Kansas Co Texas i n parcicular. BNSF and UP are currencly 
Che main compecitors for t h i s wheat flow, while SP plays a small 
r o l e . A post-merger UP/SP w i l l be a stronger competitor 
vis-a-vis BNSF because the merger w i l l allow UP/SP to upgrade 
lines and to use combined UP and SP lines m Texas t o move 
heavier-loading cars of wheat to che exporc market.'" 

St reng then UNSF Trrirkaae R i g h t s C o n d i t i o n s . Several p a r t i e s 
have asked, generally i n the a l t e r n a t i v e , that we condition the 
merger by strengthening the crackage r i g h t s provided for i n the 
BNSF agreement. We have strengthened the BNSF trackage r i g h t s i n 
several important ways, and we believe that the conditions we 
have imposed w i l l adequately preserve r a i l competition throughout 
the West, We are therefore denying any conditions that would 
strengthen the BNSF and URC trackage r i g h t s to any greater 
degree,"" 

Uinta Basin vs, PRB/Hanna Bas in C o n d i t i o n s . Several 
p a r t i e s , f e a r f u l that the merger w i l l eliminace source 
compecicion beeween coal originaced by UP ( i n Che PRB and the 
Hanna Basin) and coal originated by SP ( i n the Uinta Basin), have 
asked that we impose conditions p r o t e c t i n g t h i s source 
competition. We are denying a l l such condicions because, as 
explained i n greater d e t a i l above, we believe tha t : (1) Che 
assereed source compecicion does noc exise eo any appreciable 
degree; (2) a merged UP/SP w i l l cake advanCage of a l l reasonable 
opporcunicies Co markec ehe cransporcacion of Uinca Basin coal; 
and (3) Che condicions we have imposed ( p r i m a r i l y che URC and 
BNSF agreemenCs, and Che various condicions designed Co 
SCrengChen Che BNSF Crackage righes) should i n t e n s i f y competitive 
options for Uinta Basin coal shippers.'" 

Trackage R i g h t s Compensation C o n d i t i o n s . Several p a r t i e s , 
f e a r f u l that the trackage r i g h t s compensation arrangements 
provided for i n the BNSF and URC agreements w i l l r e s t r i c t BNSF 
and URC i n t h e i r e f f o r t s t o provide compecicive operacions, have 
asked ChaC we require eicher chac Che Crackage righcs fee be 
reduced or ChaC Che compensacion arrangemenCs be resCrucCured. 
We are denying a l l Crackage righcs compensacion condicions 
because, as explained i n greaCer deCail above, we believe ChaC 
ehe compensacion arrangemenCs provided f o r i n Che BNSF and URC 
agreemencs are reasonable and w i l l per.iiie BNSF Co compeCe 
ef feceiv.^ly.'" 

Ceneral Kansas-Co-Texas conditions have been sought by 
KCS, JSC, CCRT, HCC, EBT, KCOSA, and Ka/DOT. 

Condicions designed Co sCrengChen ehe BNSF trackage 
righcs furcher have been soughC, generally i n the a l t e r n a t i v e , by 
SPI, WCTL, WSC, C a r g i l l , CRA, and DOT. 

"' Uinta Basin vs. PRB/Hanna Basin conditions have been 
soughe by WCTL, WSC, WP&L, WPS, AEPCO, WEPCO, PSCo, ILP, PSCN, 
AGNC, Hnd MRL. 

'" Trackage righcs compensacion condicions have been sought 
by WCTL, WSC, EnCergy, CPSB, TUE, IPC, C a r g i l l , CRA, PSCN, 
Governor LeaviCC, DOT, and DOJ. 
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UP/SP I n t e g r a t i o n P r o h i b i t i o n C o n d i t i o n s . Several p a r c i e s 
have asked Chac we condicion the merger with a p r o h i b i t i o n 
against the i n t e g r a t i o n of UP and SP Central Corridor r a i l 
operations u n t i l UP can c e r t i f y that i t has been i n f u l l 
compliance, f o r a period of 12 months, with i t s service 
commitments under i t s coal transportation contracts. We w i l l 
deny these conditions because they would require, i n essence, 
that we monitor UP's compliance with i t s contractual service 
commitments. We do not believe tnat i t would be appropriate for 
us to do so. Under the statute, the exclusive remedy f o r an 
alleged breach of a coal transportation contract i s an action i n 
an appropriate state court or United States d i s t r i c t court, 
unless the p a r t i e s have agreed otherwise. Old 49 U.S.C. 
10713 ( i ) (2); new 4 9 U.S.C. 10709(c) (2) . We do not think that 
hampering the merged c a r r i e r s ' a b i l i t y to r e a l i z e merger gains 
through consolidation of operations i s a l o g i c a l or correct way 
to enforce contract commitments,"' 

Conditions Req[uested By Ind i v i d u a l Parties. We w i l l now 
discuss any a d d i t i o n a l conditions and aijuments of various 
i n d i v i d u a l p a r t i e s not discussed elsewhere."'' 

Railroad Parties. 
Consolidated Rai l Corporation. We w i l l deny Conrail's 

request that the Finance Docket No. 32760 (Sub-No. 1) class 
exemption be revoked because we believe, as d i d the ICC, that the 
trackage r i g h t s class exemption can be invoked i n connection wich 
trackage r i g h t s provided for i n merger-related settlement 
agreements. See BN/SF. s l i p op. at 87 n,116. We w i l l s i m i l a r l y 
deny Conrail's r e l a t e d request that the Finance Docket No. 32760 
(Sub-No. 2) p e t i t i o n for exemption be denied; exemption by 
p e t i t i o n of the Sub-No. 2 l i n e sales i s no more inappropriate 
than exemption by notice of the Sub-No. 1 trackage r i g h t s . 

Kansas C i t v Southern Railwav Company. We re j e c t KCS' 
various challenges t o our j u r i s d i c t i o n and to the manner i n which 
t h i s proceeding has been conducced. Our j u r i s d i c e i o n excends Co 
r a i l C r a f f i c moving i n foreign comm.erce. See old 49 U.S.C. 
10501(a)(2)(G) ( j u r i s d i c e i o n excends Co Cransporcacion i n Che 
UniCed SCaCes beeween a place in Che UniCed SCaCes and a place i n 
a foreign counCry) and new 49 U.S.C. 10501(a)(2)(F) (same). KCS' 
basic argumenc.^ respeccing ehe protective order have already been 
answered. See Decision No. 2 (served Sept. 1, 1995).'" KCS 
had the r i g h t to challenge applicants' use of the "highly 
confidentic.1" designation with respect to any p a r t i c u l a r item so 
designated; the challenge would have been heard f i r s t by the 
Administrative Law Judge 'ALJ) and, on appeal, by us; and the 
fact that KCS n-.ddc? such .allenges only r a r e l y suggests that the 
"highly c o n f i d e n t i a l " de.signation did not much impede KCS' 
a b i l i t y to l i t i g a t e t h i s case.'" KCS' c o n s t i t u t i o n a l 

"' UP/SP i n t e g r a t i o n p r o h i b i t i o n conditions have been 
sought by WCTL, WP&L, and WPS. 

"* We w i l l not discuss the arguments raised bv those 
pa r t i e s not requesting conditions, including: TPiW, SCRRA, NCGA, 
ISRI, CP&L, IPA, LCRA/Austin, IES, Geon, USDA, and DOL. 

'" See also Decision No. 5 (served Oct. 27, 1995) 
(upholding the "highly c o n f i d e n t i a l " provision of the p r o t e c t i v e 
order against challenges made by other p a r t i e s ) . 

'" QLi. Decision No. 39 (served May 31, 1996) (the ALJ, on 
KCS' request, ordered public release of a passage from a UPC 

(continued...) 
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arguments, t o the eff e c t that the "highly c o n f i d e n t i a l " p r o v i s i o n 
of the pr o t e c t i v e order worked a v i o l a t i o n of due process r i g h t s 
under the F i f t h Amendment and/or the r i g h t tc p e t i t i o n f o r a 
redress of grie-vances under the F i r s t Amendment, are close t o 
f r i v o l o u s . As to KCS' arguments t o the eff e c t that applicants 
have not provided s u f f i c i e n t discovery, we note that KCS has not 
raised these arguments i n Che proper fashion (Chese arguments 
should have been raised fi r s C wieh Che ALJ and, upon an 
•unfavorable order, should have been broughC Co us). 

We agree wich KCS ChaC Che presenC decision has no 
reeroaccive effecC, and Cherefore cannoC insulace any pre-merger 
anCiCrust v i o l a t i o n s ; but we w i l l decline KCS' i n v i t a t i o n t o 
reopen the record in the BN/SF merger proceeding because KCS has 
presented no evidence that such proceeding was ta i n t e d by 
anticompetitive behavior. 

CMTA. We w i l l deny the conditions requested by CMTA. 
Because Longhorn does not have, and because i t s predecessors 
never had, two-carrier competition at the McNeil interchange, the 
merger w i l l have no impact on the present or future competitive 
options available to Longhorn or to Giddmgs-Llano shippers. 
Pre-merger, cheir only Class I conneccion i s UP at McNeil; 
post-merger, cheir only Class I conneccion w i l l be UP/SP aC 
McNeil; nochmg w i l l have changed. And Che passenger service 
condicions soughe by CMTA are noc necessary to mitigate 
merger-related impacts because the merger w i l l have no impact at 
a l l on CMTA's future passenger operations; any di s r u p t i o n t o 
CMTA's future passenger operations w i l l be caused by the r e v i v a l 
at Giddings (or at Elgin) of the a d d i t i o n a l Class I connection 
formerly provided at Giddings by SP. 

We w i l l , however, preserve the e x i s t i n g p o t e n t i a l 
competition by providing Giddings-Llano shippers a Class I 
connection at Giddmgs. Pre-merger, Longhorn, by r e a c t i v a t i n g 
operacions over ehe Smooc-Giddings segmenc, could achieve a 
second Class I conneccion (SP aC Giddings). We w i l l preserve 
ehis poCenCial compecicion by providing that the operator of the 
Giddings-Llano l i n e i s to be regarded as a 2-to-l s h o r t l i n e f o r 
purposes of Section 8i of Che BNSF agreemenc (which provides, 
among oCher Chings, ChaC BNSF oh a l l have Che righC Co inCerchange 
wich any shorClin" which, p r i o r to September 25, 1995, could 
inCerchange wieh boch UP and SP and no oCher r a i l r o a d ) . 

SecCion 4b of ehe BNSF agreemenc, as amended by SecCion 3b 
of Che second supplemencal agreemenc daced June 27, 1996, 
provides ChaC BNSF shall have the righc Co inCerchange at E l g i n 
wich che operaCor of ehe Giddings-Llano l i n e , should service be 
r e m s c i t u t e d on Chac l i n e eo Elgin. CMTA has disparaged a 
conneccion aC Elgin v i s - a - v i s a conneccion ac McNeil (CMTA's 
b r i e f ae 19-22), but CMTA might prefer a connection at Elgin v i s 
a-vis a connection at Giddings. CMTA has a r i g h t to a connection 
w i t h BNSF e i t h e r at Giddings (because we w i l l require such a 
connection) or at Elgin (because we w i l l hold applicants t o t h e i r 
representation that they w i l l allow such a connection); but CMTA 
has no r i g h t to have two such connections because Che poCenCial 
compecicion ChaC we seek Co preserve i s based upon a single 
conneccion CMTA w i l l cherefore be required Co choose becween 
Giddings a.id Elgin, unless Che parcies agree ocherwise. 

'"(,..concinued) 
Board of DirecCors' presenCaCion Chac applicancs had designaCed 
"highly confidenCial"; applicancs appealed; we upheld Che ALJ's 
or d e r ) . 
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We w i l l allow ehe inceresced parcies (CMTA, Longhorn, UP/SP, 
and BNSF) an opporCuniCy Co reach a negoCiaCed secclemenC 
respeccing Che precise decails of Che condicion we are imposing. 
We ncCe, howeve.r. Chat one such d e t a i l (the choice becween 
Giddings and Elgin) can be decided unilaCerally by CMTA. Because 
Cime i s noC of Che essence, we w i l l allow Che parCies 120 days 
from Che daCe of service of ehis decision t o submit agreed-upon 
terms respecting implementation of the condition we have imfosed. 
I f the p a r t i e s arf: unable to agree to such terms, Chey s h a l l 
submie, by such daCe, separace proposals respeccing 
implemencacion, a.id we w i l l escablish Che terms, 

Magma Cooper Corneanv",3 RaiJ A f f i l i a t e s . We w i l l deny the 
conditions sought by MCC, MCC i s captive to SP; that c a p t i v i t y 
predates the merger and w i l l not be exacerbated by i t ; and MCC's 
end-to-end foreclosure argument (to the e f f e c t that the merger 
w i l l eliminate p o t e n t i a l competition i n the form of i n t e r l i n e 
a l t e r n a t i v e s ) has no evidentiary support. 

Yolo Shortline Railroad Companv. We w i l l deny the 
conditions sought by Yolo. Pre-merger, Yolo has only one 
meaningful Class I connection (UP) and no prospect that i t w i l l 
ever have a second meaningful Class I connection (SP), 
Post-merger, Yolo w i l l have only one meaningful Class I 
connection (UP/SP) and no prospect that i t w i l l ever have a 
second meaningful Class I connection (BNSF). The conditions 
sought by Yolo w i l l not r e c t i f y any merger-related compecitive 
harms because the merger w i l l i n f l i c t no such harms upon Yolo. 
Nor w i l l the conditions sought by Yolo rectif-y any operational 
harms a t t r i b u t a b l e e i t h e r to the merger or to the BNSF agreement 
because neither the merger nor the agreement w i l l reduce the 
e f f i c i e n c y of operations i n the West Sacramento area. 

KtJRY and PRC. We w i l l noC impose Che condicions requesCed 
by KJRY and PRC because we Chink ChaC Che purposes Chac would be 
served chereby can be beccer served by holding applicancs Co 
cheir represencacion chaC UP/SP w i l l accepC ehe cerms of Che 
secclemenC agreemenc encered inCo by SP i n Che BN/SF merger 
proceeding. See UP/SP-230 aC 291. 

Shipper Organizations. 
Corn Ref iners Associa t ion . We w i l l deny Che condicions 

soughC by CRA because we believe that the conditions we have 
imposed w i l l adequately preserve the r a i l competition that e x i s t s 
today i n areas served by UP and SP. We note, however, that an 
element of CRA's second condition i s r e f l e c t e d i n our oversight 
condition. 

MWBC. MFU. and Governor Racicot. We w i l l deny the various 
conditions sought by MWBC, MFU, and Governor Racicot, most of 
which seek to broaden the reach, i n one fashion or another, of 
the c o m p f t i t i v e options created by the BNSF PRA. We r e a l i z e that 
the BNSF PRA, by providing increased r a i l options for some 
shippers but not fo r a l l , may work to the disadvantage of those 
fo r whom increased options have not been provided. Thae, 
however, i s not be the kind of harm that should be r e c t i f i e d 
under the conditioning power, which was not used by the ICC and 
w i l l not be used by us to equalize rates and service among 
competing shippers. MWBC, MFU, and Governcr Racicot are not 
concerned ChaC cerCam shippers are losing a Cransporcacion 
opcion, buC Chac Cheir compecieors are gaining one. Given Chis 
conCexC, a condicion r e q u i r i n g Chat a seCClemenC agreemenc be 
changed eo improve the competicive s i t u a t i o n of p a r t i c u l a r 
shippers i s not proper. See BN/SF. s l i p op. at 99 (Bunge). We 
also add that there i s no reason t o believe that the BNSF PRA 
w i l l undermine use of the S i l v e r Bow gateway f o r movements f o r 
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whicn ie provides Che shorCest and mosc e f f i c i e n t route, thae 
Che? i s no merger-relaced j u s C i f i c a c i o n for requiring UP/SP eo 
guarantee i t s service intentions on the Pocatello-Silver Bow Line 
for 20 years, that there i s likewise no merger-related 
j u s t i f i c a t i o n f o r requiring that the Pocatello-Silver Bow Line be 
sold t o MRL, and that the oversight condition we have imposed i s 
not intended to protect "the l a s t vestiges of intramodal 
competition i n Montana" because neither the UP/SP merger, nor the 
BNSF agreement i n general, nor ehe BNSF PRA i n parcicular, w i l l 
adversely affecc UP vs. BN (or UP/SP vs, BNSF) compecicion m 
Moncana."'' Rather, they w i l l improve i t . 

Save The Rock Island Committee. We w i l l deny the c o n d i t i o n 
sought by STRICT, I t i s true as STRICT alleges, ChaC Che ICC, 
i n iCs 1960 decision allowing SP Co acquire the Rock Island l i n e , 
intended that SP would r e h a b i l i t a t e that l i n e ; and i t i s t r u e 
that the ICC intended that a r e h a b i l i t a t e d Rock Island l i n e would 
provide competition to MPRR's p a r a l l e l Kansas City-St, Louis 
l i n e . Tucumcari. 36.̂  I.C.C, at 327, STRICT neglects to mention, 
however, that the ICC, i n i t s 1082 decision granting SP trackage 
r i g h t s over MPRR's p a r a l l e l l i n e , intended that these trackage 
r i g h t s would allow SP not t o r e h a b i l i t a t e ehe Rock Island l i n e . 
UP/MP/WP, 366 I.C.C, at 547 and 588 (approval of the trackage 
r i g h t s was intended tc save SP the $100 m i l l i o n cost of 
r e h a b i l i t a t i o n ) . The 1930 Tucumcari decision was reversed by the 
1982 UP/MP/WP decision (the ICC, upon examining a new and updated 
record, changed i t s mind). The UP/SP merger w i l l not harm 
competition between the MPRR l i n e and the Rock Island l i n e ; no 
such competicion hac existed f o r almost two aecades, and there i s 
no reasonable prospect that such competition w i l l ever e x i s t 
again. Nor w i l l the merger harm competition i n the c o r r i d o r 
l i n k i n g Kansas City and St. Louis; BNSF, NS, and GWWR also 
operate i n that corridor, 

Hoisington Chamber cf Commerce. We m i l l deny the labor 
proteccion condicions soughe by HCC. The sCandard labor 
proCeceion condicions that we have imposed f u l l y sacisfy the 
sCaCuCory requiremenes of 49 U.S.C. 11347. 

Fafmers Elevator Association of Minnesota. We w i l l deny the 
conditions sought by FEIAM, The f i r s t condition (that UP 
dem.onstrate i t s a b i l i t y to operate i t s e x i s t i n g system) i s 
f u l f i l l e d ; a f t e r an admittedly problematic scare, UP has 
demonseraced ics a b i l i c y Co operaCe Che UP/CNW sysCem. The 
second condicion (Chat UP develop an operating plan to address 
service problems on the former CNW) has no connection to Che 
UP/SP r.'erger. 

Soi.th San Antonio Chamber o f Commerce. We w i l l deny the 
various conditions sought by SSACC; these conditions are not 
direcCed Co any problems even arguably caused by che UP/SP 
merger. 

'" The condicions soughC by "-'WBC, MFU, and Governor Racicot 
w i l l noc alleviaCe compecitive ha; caused by Che merger because 
Che merger w i l l noc cause competicive harms i n Moncana; UP, ae 
previously noCed, has only a limiCed presence m MonCana, and SP 
has no presence ac a l l . The soughC condicions are designed, f o r 
Che mosc pare, eo alleviace Che indirecc effeccs of ehe BNSF PRA, 
buC such indirecc effecCs ( i n essence, Che creation of new 
compecitive options f o r some but not a l l shippers) are not among 
the kinds of competitive harms that our conditioning power i s 
used Co alleviaCe. 

184 -



Finance Dockec No. 32 76 0 

Shippers: Coal. 
E n t e r g y / A r k a n s a s P&L/Gulf S t a t e s U t i l i t i e s . We w i l l g r a n t 

the build-ouC r e l i e f sought by Entergy vis-a-vis i t s White B l u f f 
plant, and thereby preserve the White B l u f f build-out status quo, 
by r e q u i r i n g that the BNSF agreement be am.ended to allow BNSF t o 
transport coal t r a i n s to and from White Bluff via tne 
White Bluff-Pine B l u f f build-out l i n e , i f and when that l i n e i s 
ever constructed by any e n t i t y other than UP/SP. See BN/SF. s l i p 
op. at 68 (OG&Ei and 98 (PPC), Because applicants have made the 
BNSF agreement the veliicle for resolving merger-telc;ted 
competitive harms, there i s no reason to require the negotiation 
of a separate trackage r i g h t s agreement f o r the White B l u f f 
b u i l d - o u t . We note, however, that we are not imposing the 
trackage r i g h t s compensation terms advocated by Entergy; we 
believe that the compensation arrangements provided for i n the 
BNSF agreement w i l l allow for s u f f i c i e n t competition. 

We w i l l deny the r e l i e f sought by Entergy vis-a-vis i t s 
Nelson p l a n t . Pre-merger (but taking the soon-to-be-completed 
SGR l i n e i n t o account), Nelson nac- two destinatl.oii carrier.s (SP 
and KCS), neither of which can o f f e r s i n g l e - l i n e service from the 
PRB. Posc-merger (and also caking Che soon-Co-be-compleCed SGR 
l i n e ineo accounc). Nelson w i l l s c i l l have Cwo descinacion 
c a r r i e r s (UP/SP and KCS) , buc one of Chem w i l l be able Co o f f e r 
s i n g l e - l i n e service from ehe PRB. Po,;C-merger, Nelson w i l l have 
Cwo e n c i r e l y praccicable roucings (UP'SP sin g l e - l i n e and BNSF-KCS 
j o i n c - l i n e ) . W.hile Nelson w i l l be losing ehe pre-merger BNSF 
vs. UP compecicion becween che PRB and Fore Worch and also 
r:eCween ehe PRB and Kansas City, Nelson w i l l be gaining a UP/SP 
s i n g l e - l i n e option; and there i s no reason to conclude that Che 
loss w i l l be appreciably greaCer Chan Che gain. 

C i t v Public Service Board of Cdn Antnr.io. ( i ) We w i l l hold 
applicancc to t . i e i r representation that the BNSF agreement w i l l 
be amended to c l a r i f y that Elmendorf i s a covered point. See 
WP,/SF-230 at 257, ^ee --^Irfo Section 4a of the BNSF agreement, as 
amended by Section 3a of Che second supplemenCal agreemenc daCed 
June 27, ZSO-A (providing that BNSF can serve SP's l i n e between 
MP 0 and MP 12.6 for the sole purpose of serving the CPSB plants 
at Elmendorf; we are unable to ascertain, however, whether BNSF 
has also received trackage righCs over Che appropriace UP l i n e 
beCween San AnConio and Ajax). 

( i i ) One of ehe condicions we have irposed i n Chis decision 
confirms ChaC BNSF w i l l be allowed Co serve a l l new f a c i l i c i e s 
(not i n c l u d i n g expansions of or additions to e x i s t i n g f a c i l i t i e s ) 
located along the SP (and UP) l i n e s over which BNSF receives 
trackage r i g h t s . 

( i i i ) We w i l l impose a condition Co Che effecc Chac BNSF 
w i l l be allowed Co serve CPSB's Elmendorf SCaCion, ae CPSB's 
opcion, v i a CPSB's exiscing Crackage righcs agreemenc wich SP. 
Pre-merger: SP owns Che Elmendorf Line and can Chereby provide 
service; CPSB has crackage r i g h t s over ehe Elmendorf Line, and UP 
can chereby provide service; and BNSF has haulage r i g h t s . 
Post-merger, but without CPSB's t h i r d condition: UP/SP w i l l own 
the Elmendorf Line, and w i l l thereby be able t o provide service; 
BNSF w i l l have, by virCue of Che BNSF agreemenc, Crackage righCs 
over ehe Elmendorf Line, and ie Coo w i l l be able Co provide 
service; buC CPSB w i l l have e f f e c e i v e l y lose ies own Crackage 
righcs over Che l i n e , and, for t n i s reason, BNSF w i l l not be able 
to use Che CPSB Crackage righcs i n iCs operacions over Che l i n e . 
IC i s noe e n c i r e l y clear why ehe CPSB trackage righCs are 
imporCanC to CPSB, but Co preserve Che .pre-merger scacue quo v i s 
a-vis these trackage righes we w i l l require Chae BNSF be allowed 
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Co operaCe under such Crackage righes over the 12-mile segment 
between SP Junction (Tower 112) and i'lmendorf. 

(iv) We conclude that CPSB i s not a " 2 - t o - l " shipper f o r 
purposes of the conditions imposed in t h i s proceeding. We 
realize that an argument can be made that CPSB i s r e a l l y a 3-t o - l 
shipper because the BNSF agreement provides for the termination 
of the haulage r i g h t s by which the t h i r d c a r r i e r (BNSF) can now 
serve CPSB; and one could reasonably conclude that a 3-to-l 
shipper ought to have access to the remedies available to a 
2- t o - l shipper. But we think that CPSB i s best regarded as a 
3- to-2 shipper because the BNSF agreement replaces BNSF's haulage 
r i g h t s with trackage r i g h t s , 

(v) We w i l l not impose the compensation terms advocated by 
CPSB. We believe Chat the compensation arrangements provided f o r 
i n the BNSF agreement w i l l allow for s u f f i c i e n t competition. 

(vi) Because we are not certain whether anything more needs 
to be done wich respecc Co condicion ( i ) or whecher Cime i s of 
ehe essence w i t h respect to condin...ons ( i ) and ( i i i ) , we think 
that the best course would be to assume, unless t o l d otherwise, 
that more needs to be done and that time i s of the essence. We 
w i l l therefore require the interested parties (CPSB, UP/SP, and 
BNSF) to submit, w i t h i n 10 days of the date of service of t h i s 
decision, e i t h e r agreed-upon terms respecting implementation of 
conditions ( i ) and ( i i i ) or separate proposals respecting such 
implementation. We realize that 10 days i s a short time frame, 
buc i t w i l l enable us, i f necessary, to choose the better of the 
offered a l t e r n a t i v e s , or some v a r i a t i o n thereof, i n time f o r 
conditions ( i ) and ( i i i ) to be effeccive when Chis decision i s 
effeccive (on che 30th day afCer Che dace of service) .'" 

Texas U t i l i t i e s E l e c t r i c Comaanv. «o w i l l reouire that the 
BNSF agreement be amended to permit KCS and SNSF : t i interchange 
TUE coal t r a i n s : (a) at Shreveport, for movemert by BWSF over 
SP's l i n e between Shreveport and Tenaha; and (b) at Texarv-ana, 
for movement by BNSF over UP's l i n e between Texarkana and 
Longview. Without t h i s condition, a l l but one of TUE's PRB 
routings would involve UP/SP, and the one that would not would be 
excessively c i r c u i t o u s . We add that, although TUE sought only a 
Shreveport interchange, we are allowing a Texarkana interchange 
as w e l l , t o allow BNSF's routings of TUE coal t r a i n s to connect 
with the a d d i t i o n a l BNSF trackage r i g h t s provided f o r i n the CMA 
agreement. This also w i l l f a c i l i t a t e BNSF's d i r e c t i o n a l running 
of these t r a i n s . We note, however, that we are not imposing the 
compensation terms advocated by TUE because the terms of the BNSF 
agreement w i l l allow BNSF to compete e f f e c t i v e l y . 

We * f i l l allow the interested parties (TUE, UP/SP, BNSF, and 
KCS) an opportunity to reach a negotiated settlement respecting 
the precise d e t a i l s of the condition we are imposing; and, 
because tim.e i s not of the essence, we w i l l allow the parties 
120 days from the date of service of t h i s decision t o submit 
agreed-upon terms respecting implementation of the condition we 
have imposed. I f the parties are unable to agree to such terms, 
they s h a l l submit, by such date, separate proposals respecting 
implementation, and we w i l l establish the terms. 

I t noching more needs Co be done wich respecc Co 
condition ( i ) and Cime i s noC of che essence wiCh respecc Co 
condicions ( i ; and ( i i i ) , on or before Che lOCh day afCer Che 
daCe of service of chis decision, UP/SP and CPSB may joinCly 
request an excension of Che 10-day deadline, and we w i l l extend 
ehac deadline t o a l a t e r date. 
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Sierra P a c i f i c Power/Idaho Power Company. We w i l l deny the 
condition sought by SPP/IDPC. Posc-merger, NVS w i l l have, i n 
addicion eo a UP/SP s i n g l e - l i n e opcion, cwo BNSF opCions: 
(1) a URC-BNSF j o i n C - l i n e haul, sourced from mines open Co URC; 
and (2) a eruck-BNSF j o i n C - l i n e haul, sourced from load-ouCs 
eieher ac Provo or ac ocher Utah points opened t o BNSF under the 
transloading c o n d i t i o n we have imposed. I t i s true, of course, 
that, post-merger, SPP/IDPC w i l l have only one s i n g l e - l i n e option 
(UP/SP) whereas now i t has two (UP and SP); but the difference 
between s i n g l e - l i n e service and j o i n t - l i n e service i s less 
imporcanc i n Che coal unic c r a i n conCexC; and Che URC-BNSF joinC-
Ime roucing should be quice compeCiCive, especially i n 
consideracion of Che new coal sources opened Co URC under che URC 
agreemenc. 

A r i z o n a E l e c t r i c Power C o o p e r a t i v e . We w i l l deny AEPCO's 
ccndiCion #1 (ehe request t h a t AEPCO be given the r i g h t t o 
obtain, and t o contest the reasonableness of, a UP/SP rato for 
the Deming-Cochise segment) and i t s condition #4 (the request f o r 
c l a r i f i c a t i o n of the i m p l i c a t i o n s of the short-haul defense). 
AEPCO's basic problem i s t h a t , at Cochise, i t i s captive to SP 
pre-merger and w i l l be captive to UP/SP post-merger; but t h i s 
problem i s not a consequence of the merger and w i l l not be 
exacerbated thereby. AEPCO's preferred s o l u t i o n , of course, i s 
Che p r e s c r i p t i o n ot a proportional rate over the Deming-Cochise 
segment; but t h i s proceeding i s not the proper forum for 
considering the merits of that solution. We a f f i r m what the ICC 
said i n t h i s regard i n the BN/SF decision: "A number of u t i l i t y 
p a r t i e s have cases pending before us requesting p r e s c r i p t i o n of a 
proportional rate over the d e s t i n a t i o n bottleneck segment of 
t h e i r coal movements, and we are not prejudging those cases here. 
We note, however, that approval of t h i s merger i s not intended t o 
foreclose any shipper's r i g h t to maximum rs t e r e l i e f . " BN/SF, 
s l i p op. at 76. We t h i n k i t appropriate to add that, should we 
choose, we could eventually grant the r e l i e f requested by AEPCO 
by reopening the UP/SP merger proceeding and imposing that r e l i e f 
as a condition, even i f the s t a t u t o r y long-haul/short-haul 
provision or other s t a t u t o r y provisions would otherwise preclude 
such r e l i e f . 

We noce, wieh respecc Co Che oCher condicions requesCed by 
AEPCO: Chat AEPCO's con d i t i o n #2 (either divest SP's Colorado 
l i n e s or grant trackage r i g h t s over such l i n e s ) i s both a Central 
Corridor d i v e s t i t u r e c o n d i t i o n and a Uinta Basin vs. PRB 
ccndition, and w i l l t h e r e f o r e be denied f o r reasons previously 
discussed; and that AEPCO's condition #3 (disapprove the 
Tennessee Pass abandonments) w i l l be granCed i n pare (we are 
disapproving Che abandonmencs buC approving ehe disconcinuances) 
for reasons also previously discussed. 

Public Service Companv of Colorado. PSCo's bif u r c a t e d 
condicion respeccing d i v e s e i t u r e and trackage r i g h t s i s both a 
Central Corridor d i v e s t i t u r e condition and a Uinta Basm vs. PRB 
condition, and w i l l t h erefore be denied f o r reasons previously 
discussed. PSCo's a l t e r n a t i v e conditions respecting the 
Tennessee Pass Line w i l l be granted i n part (we are disapproving 
the Tennessee Pass abandonments but are approving the 
discontinuances) f o r reasons also previously discussed. 

Rio Bravo Poso/Rio Bravo Jasmin. We w i l l deny the 
conditions soughe by Rio Bravo. Rio Bravo i s e i t h e r captive t o 
BNSF ae descinacion ( i n s o f a r as Rio Bravo's coal simply musC be 
unloaded at Che Wasco f a c i l i t y ) or i t i s not (insofar as 
Rio Bravo's coal can be unloaded ae a f a c i l i C y on Che nearby SP 
l i n e ) . I f , on ehe one hand, Rio Bravo i s captive t o BNSF today, 
ehe merger w i l l have no effecc ae a l l on Rio Bravo's compecicive 
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opcions. Sfifi BN/SF. s l i p op. aC 70-73 (exCensive discussion of 
ve r c i c a l effeccs). I f , on Che oCher hand, Rio Bravo i s noC 
capcive Co BNSF coday, the merger, as condicioned by ehe BNSF and 
URC agreemenCs, w i l l preserve Rio Bravo's compecicive opCions, 
post-merger, Rio Bravo w i l l have access t o a UP/SP s i n g l e - l i n e 
haul and a URC-BNSF jomC-line haul. 

Shippers; Plastics and Chemicals-
Dow Chemical Company, Dow i s locaCed on a UP l i n e , buc 

claims Co have pre-merger buiId-ouC/build-in opCions Co boCh BNSF 
and SP. The BNSF opcion w i l l survive Che merger; che SP opCion 
w i l l noc. 

Dow's primary request has a f a m i l i a r flaw: iC would move 
Che build-ouC poinC (both for BNSF and f o r the SP sub s t i t u t e ) 
much closer to Dow (from a point i n the v i c i n i t y of Texas City Co 
a point i n the v i c i n i t y of Angleton). This would g r e a t l y 
improve, racher than preserve, the pre-merger b u i l d - o u t / b u i l d - i n 
status quo vis-a-vis both BNSF and the SP substitute; and Dow's 
claim that tiie benefits of a Texas City build-out to SP exceed 
the benefics of a Texas Cicy build-ouc Co any oCher c a r r i e r i s 
noc j u s c i f i e d by the evidence of record. We w i l l therefore deny 
Dow's primary request. 

Dow's alcernacive requesc cures che f a m i l i a r flaw by keeping 
ehe build-ouc poinc for Che SP substitute m the v i c i n i t y of 
Texas City, but overreaches by asking that the SP substituce be 
given Crackage righcs Co New Orleans and Memphis. The 
preservation of Dow's SP build-out option requires only that 
crackage righcs run from ehe build-ouc pome to a connection with 
an independene Class I c a r r i e r . We w i l l Cherefore granC a 
modified version of Dow's a l t e r n a t i v e request, and condition the 
merger, by requiring that UP/SP grant trackage r i g h t s t o a 
c a r r i e r to be named by Dow, subject to our approval, over UP's 
l i n e from Texas City to Houston and over UP's or SP's l i n e from 
Houston t o connections with KCS and BNSF at Beaumont, w i t h Che 
righc Co connecc Co Che build-ouC l i n e i n Che v i c i n i c y of 
Texas Cicy i n order Co serve Dow at Freeporc and any other 
shippers locaced on ehe build-ouC l i n e , 

Monteil USA Inc./Olin Corporation. The fo u r t h and f i f t h 
sentences of Section 5b of the BNSF agreement, as amended by 
Section 4b of Che second supplem nCal agreemenc daCed June 27, 
1996, read as follows ( i c a l i c s and underlining added): 

BNSF shall also have ehe righC Co handle C r a f f i c of 
shippers open Co a l l of UP, SP and KCS aC Lake Charles 
and Wesc Lake, LA, and C r a f f i c of shippers open Co SP 
and KCS ac West Lake Charles, LA; the foregoing r i g h t s 
at Lake Charle.s, West Lake, and West Lake Charles, LA 
sh a l l be l i m i t e d to t r a f f i c (x) to, from and v i a 
New Orleans, and (y) to and from p o i n t s i n Mexico, w i t h 
rout ings via Eagle Pass, Laredo (through interchange 
wi th Tex-Mex at Corpus C h r i s t i or Robstown), or 
Brownsvi l le , TX. In addition Co a l l other charges Cc 
be paid by BNSF Co UP/SP herein, aC WesC Lake and 
WesC Lake Charles, BNSF s h a l l also be required Co pay ft 
fjgfi to UP/SP equal t o the fee that UP pays KCS as ot 
the date of t h i s Agreement t o access the t r a f f i c at 
West Lake, adjusted -upwards or downwards i n accordance 
with Section 12 of t h i s Agreement. 

Elsewhere i n t h i s decision we have e f f e c t i v e l y granted a l l of the 
conditions requested by Monteil and Olin by re q u i r i n g : (1) that 
the i t a l i c i z e d l i m i t a t i o n s i n the fourth senCence be disregarded 
(the p r i n c i p a l e f f e c t w i l l be t o allow BNSF to handle, via 
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si n g l e - l i n e service, C r a f f i c moving Co Houscon and Co ocher 
poincs on BN.SF) ; (2) ChaC KCS be allowed Co inCerchange wieh 
BNSF, aC ShreveporC and Texarkana, C r a f f i c ChaC was originated by 
KCS at or Chat w i l l be delivered by KCS to shippers at 
Lake Charles, West Lake, or West Lake Charles (the p r i n c i p a l 
e f f e c t w i l l be t o subs t i t u t e a post-merger KCS-BNSF j o i n t - l i n e 
routing via Texarkana and Shreveport for the pre-merger KCS-UP 
j o i n t - l i n e routing via Texarkana); and (3) that the BNSF 
agreement be modified to eliminate the underlined fee i n the 
f i f t h sentence. 

Oû n̂tum Chemicai Corporatio.-i. (1) We w i l l deny QCC's 
Chocolate Bayou conditions because these conditions would give 
'QCC competitive options far i n excess of those i t has today. We 
note' however, that t h i s denial i s without prejudice to QCC's 
assertion of i t s r i g h t s under the b u i l d - o u t / b u i l d - i n condition we 
are imposing upon the merger. (2) We w i l l deny QCC's Williams' 
condition. QCC's claim that r e l i e f i s necessary t o preserve 
competition between i t s UP-exclusive Chocolate Bayou f a c i l i t y and 
i t s SP-exclusive Williams f a c i l i t y i s misleading because QCC has 
neglected to mention that i t s La Porte, TX, f a c i l i t y (served by 
BNSF) has more than twice the polyethylene capacity of i t s 
Chocolate Bayou f a c i l i t y , and that i t s Morris, IL, f a c i l i t y 
(served by CSX and EJE) has even greater capacity than i t s 
La Porte f a c i l i t y . See UP/SP-230 at 159. (3) QCC's Baytown 
condition has been s a t i s f i e d by applicants' representation, which 
i s consistent with our reading of Section 5b of the BNSF 
agreement, that the Seapac f a c i l . . t y at Baytown w i l l be served by 
BNSF. Sfifi UP/SP-230 at 136. (4) We w i l l deny QCC's Strang 
condition. The two-railroad post-merger competicion ChaC w i l l 
exise ac SCrang should s u f f i c e f or QCC's purposes. 

Union Carbide C o r p o r a t i o n . We w i l l deny UCC's f i r s t 
condicion because BNSF Crackage righes over che UP l i n e would 
vastly improve (and not merely preserve) the build-out status 
quo. 

We w i l l granc UCC's second condicion because BNSF Crackage 
righcs over che SP l i n e w i l l preserve Che build-ouC sCaCus quo, 
as applicancs chemselves now appear Co recognize. Sfie UP/SP-230 
at 19-20. See also SecCion 4a cf Che BNSF agreemenc, as amended 
by SecCion 3d of Che second supplemenCal agreemenc daced June 27, 
1996 (providing Chac BNSF w i l l have trackage r i g h t s over SP's 
PorC Lavaca Branch). 

Enterpri.qp Produces Company. We w i l l deny EPC's 
condicion «1, buC wichouC prejudice Co EPC's righc Co invoke Che 
build-ouC/build-in condicion we have imposed on the merger. 
Condicion #1 would require UP/SP Co b u i l d che Monc Belvieu Branch 
proposed by UP, any such requiremene would f a r exceed ehe r e l i e f 
herecofore afforded i n Che build-ouC conCexC; and the excess i s 
underscored by the fact thaC, as EPC i c s e l f concedes, ehe Monc 
Belvieu Branch, as i n i c i a l l y proposed by UP, would noC even have 
reached EPC. 

We w i l l also deny EPC's condicion #2 (i n essence, Che 
insercion of a second c a r r i e r on SP's Baytown Branch). 
Condition #2 i s not necessary to a l l e v i a t e merger-caused 
competitive harms and vould vastly i;nprove EPC's competitive 
opCions. Pre-merger, EPC i s rai l - s e r v e d s o l e l y by SP; 
pos--merger, EPC w i l l be ra i l - s e r v e d solely by UP/SP; Che merger 
w i l j . not r e s u l t i n a reduccion of KPC's compecicive a l t e r n a t i v e s . 

Formosa Pjastics Corporation, USA. We w i l l deny FPCs 
"evenhandedness" condicion. We realize ChaC Che condicions we 
have imposed, which may enable Dow, QCC, and UCC (and perhaps 
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ochers) Co accain increased compecicive opcions via b u i l d - o u t s , 
may work Co FPC's disadvanCage. BuC Chac provides nc 
"evenhanded" ju s c i f i c a C i o n eicher f o r denying Che r e l i e f awarded 
Co Dow, QCC, and UCC or fo r granting maCching r e l i e f to FPC. The 
harm that may b e f a l l FPC i s ro t the kind of harm that the 
cond i t i o n i n g power was meant to r e c t i f y ; we do not have a mandate 
to equalize the competitive s i t u a t i o n among the i n d u s t r i e s served 
by r a i l c a r r i e r s . FPC, a f t e r a l l , i s not concerned that i t i s 
losi n g a tran s p o r t a t i o n option, but that i t s competitors may be 
gaining one. Cf. BN/SF. s l i p op. at 99 (Bunge). 

PPG Industries Inc. We w i l l deny PPG's requests respecting 
ehe WT&J, che WVRR, and Che WLPRR; Che compecicive siCuaCions aC 
Bacon, Lebanon, and C o r v a l l i s , respeccively, w i l l not be a f f e c t e d 
by the merger. 

Huntsman Corporation. As HC believed was required, DOJ has 
conducted a complete review of the impacts of the merger and we 
c a r e f u l l y have considered i t s comments. The conditions we have 
imposed ensure that UP/SF w i l l not achieve, by v i r t u e of the 
merger, sole supplier status or unacceptable market power at any 
s i g n i f i c a n t point or i n any s i g n i f i c a n t c o r r i d o r . Moreover, the 
procedural schedule under which t h i p proceeding has been handled 
has allowed ample time f o r a l l concerned. 

Arizona Chemical Company. We w i l l deny the conditions 
sought by ACC, ACC i s not a 2-to- l shipper ( i t s S p r m g h i l l plant 
i s served s o l e l y by KCS); and the competition formeriy provided 
by UP and SP past Shreveport w i l l henceforth be provided by UP/SP 
and BNSF past vario-us gateways, 

Monsanto Company, We w i l l deny Monsanto's condition #1. 
Monsanto has s p e c i f i c a l l y referenced only two of i t s plants: i t s 
plant aC Luling (served by boCh UP and SP); and iCs plane ac 
Chocolace Bayou (served only by UP, b'uC wieh access t o SP v i a 
e i t h e r barge or d truck transload), Monsanto's competitive 
options at Luling w i l l not be affected by the merger because the 
Lu l i i i g plant i s on the Avondale Line to be sold t o BNSF (over 
which UP/SP w i l l r e t a i n l o c a l trackage r i g h t s ) . Monsanto's 
competitive options at Chocolate Bayou w i l l not be aff e c t e d 
e i t h e r because BNSF w i l l have (under the transload c c n d i t i o n we 
have imposed) the r i g h t t c operate new transload f a c i l i t i e s on 
the nearby SP l i n e . 

We w i l l also deny Monsanto's condition #4, which i s not 
j u s t i f i e d as a remedy t o any p a r t i c u l a r competitive harm. 
Cf. new 49 U.S.C. 10701(d)(3) ( d i r e c t i n g us to complete the non-
coal ra t e guidelines proceeding by January 1, 1997)."' 

Shel l Chemical Company. We w i l l deny the conditions sought 
by SCC. The market dominance condition has no p a r t i c u l a r 
connection t o the merger; and, i n any event, we note that a 
shipper w i t h access to two ra i l r o a d s i s not captive to e i t h e r , 
and Chae many shippers served by UP/SP or BNSF ex c l u s i v e l y are 
adequacely proCecCed by incermodal or geographic competition. 
The d i v e s t i t u r e condition i s a v a r i a t i o n on ehe SouCh 
Central/SP Ease divesciCure Cheme. 

S p r i n g f i e l d P l a s t i c s / B r a n d t C o n s o l i d a t e d . We r e j e c t SPBC's 
procedural argumenc respeccing lack of evidence of Che I&M 
crackage righcs. As discussed elsewhere i n ehis decision we are 

We are also denying MonsanCo's conditions #2 and #3 
(South Central/SP Ease and General Corridor divescicures, 
r e s p e c c i v e l y ) . 
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approving Che Barr-Girard abandonmenc i n ics encireCy; buc we do 
so wieh che underscandmg ehac Che l i n e w i l l be abandoned only i f 
UP/SP f i r s e acquires ehe relaeed Crackage righes over IiM. The 
face Chat such trackage r i g h t s have not yet been acq^iired ( t h i s 
appears to be the reason that evidence respecting such trackage 
r i g h t s has not been entered i n t o the record) i s not important; 
the f a c t t.hat evidence respecting such trackage r i g h t s has not 
been entered i n t o the record i s likewise not important; what i s 
im.portant i s t h a t , as a very p r a c t i c a l matter, the Barr-Girard 
abandonment cannot be consummated unless UP/SP has f i r s t acquired 
trackage r i g h t s over I&M. 

Shippers; Other. 
I n t e r n a t i o n a l Paver Companv. (1) We w i l l deny IPC's 

condition #1 (a v a r i a t i o n on the South Central/SP East 
d i v e s t i t u r e theme). (2) We w i l l deny IPC's condition #2, 
Conditions intended to keep open e x i s t i n g junctions are overly 
i n t r u s i v e and could delay, i n c e r t a i n respects, implementation of 
the increased e f f i c i e n c i e s expected from the merger, and would 
deny UP/SP the freedom to adapt to new developments. See T r a f f i c 
Protective Conditions. 366 I.C.C, 112 (1982), a f f ' d i n relevant 
part D e t r o i t . T, & I,R,R, v. United States. 725 F.2d 47 (6th Cir. 
1984). (3! Our action with respect t c the conditions reqi;ested 
by Tex Mex l a r g e l y s a t i s f i e s IPC's condition #3. (4) We w i l l 
deny IPC's condition #4. IPC i s a l l e g i n g (a! that CO&PR i s 
captive t o SP pre-merger and w i l l be captive to UP/SP post-
merger, and (b) that IPC's CO&PR-served (via LP&N! Gardiner plant 
w i l l not be.iefit from ."'.he pro-competitive provisions of the BNSF 
agreement. We note, however, (a) that the CO&PR problem predates 
the merger and w i l l not be exacerbated thereby, and (b) that 
IPC's claim of competitive harm does not warrant regulatoiry 
r e l i e f . See BN/SF. s l i p op. at 99 (Bunge). (5) We w i l l deny 
IPC's condition U5 (a v a r i a t i o n on the Central Corridor 
d i v e s t i t u r e theme). (6) We note that Turlock i s a 2 - t o - l poir.' 
e x p l i c i t l y provided f o r i n Section 8i of the BNSF agreement (the 
omnibus clause), and that applicants have represented that BNSF 
w i l l serve 2 - t o - l shippers at Turlock via haulage from Stockton. 
UP/SP-230 at 136 n.53; UP/SP-231, Part B, Tab 17 at 29. 

United States Gvpsum Company. Empire, NV. We w i l l deny 
USG's Empire condition because the merger w i l l have no 
appreciable impact at Empire. Pre-merger, USG i s r a i l - s e r v e d 
s o l e l y by UP; post-merger, USG w i l l be rail-served s o l e l y by 
UP/SP; nothing w i l l have changed. We add that the service 
problems of concern to JSG are not r e a l l y merger-related, but 
tha t , i n any event, UP has made a commitment to stop one of i t s 
Crains d a i l y Co pick up USG cars. UP/SP-230 ae 307-08; 
UP/SP-232, Tab A ac 39-40. 

Planter City, CA. We w i l l deny USG's Plascer Cicy 
conjiCion #1 because Che merger w i l l have no appreciable impact 
ac Plascer CiCy. Pre-merger, USG i s r a i l - s e r v e d s o l e l y by SP; 
posC-merger, USG w i l l be r a i l - s e r v e d s o l e l y by UP/SP; noChing 
w i l l have changed. We add Chac ehe pre-exiscing service problems 
of concern Co USG are noc merger-relaced, chae Chere i s no reason 
Co expecc ChaC service w i l l deCerioraCe posC-merger, and chac 
USG's claim of compecicive harm (vis-a-vis iCs Nevada-based 
compecieors) does noC warranC regulacory r e l i e f . See BN/SF. s l i p 
op. ae 99 (Bunge). We w i l l also deny USG's PlasCer CiCy 
condicion #2, boCh f o r che reasons prompcing our denial of iCs 
PlasCer Cicy Cwi.a..tion #1 and also because we ? .ve no auchoric-/ 
Co impose condicions (a) on non-Cerminal Crackage of a 
nonapplicanc c a r r i e r , anJ (b) on a c a r r i e r wich respecc Co Crack 
locaced i n Mexico. 
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Southard, OK. We w i l l deny USG's Southard condition, which 
i s an attempt to solve a v a r i a t i o n of a problem that surfaced 
la s t year i n BN/SF. s l i p op. at 94-95; t h i s time, however, a 
feasible s o l u t i o n cannot be found. Once again, the 3-eo-2 
reduccion i n compecicive alcernacives faced by GNBC (BNSF, UP, 
and SP, pre-merger; BNSF and UP/SP, pose-merger) i s i n r e a l i c y 
more complicaCed Chan a pimple 3-CO-2 descripcion would indicace. 
Because of Che blocking provision, the reduction m competitive 
a l t e r n a t i v e s faced by GNBC can more accurately be described as 
going from three (two of which can handle c.-.ly such t r a f f i c as BN 
i t s e l f could not have handled; to two (one cf ---hich can handle 
only such t r a f f i c as BN i t s e l f could not have handled) . GNBC, 
that i s to say, w i l l not r e a l l y be l e f t w i t h twc u n r e s t r i c t e d 
competitive a l t e r n a t i v e s , BN/SF, s l i p op, at 94. In gN/SF, the 
ICC solved the problem by allowing SP t o replace SF as a 
competitive a l t e r n a t i v e for GNBC. This time, however, the 
problem cannot be solved because the suggested s u b s t i t u t e (CSX) 
i s some 425 miles away; and we cannot imagine that the t r a f f i c 
available to GNBC w i l l s u f f i c e to lu r e CSX i n t o establishing an 
850-mile round-trip connection. We generally resolve f e a s i b i l i t y 
questions (as in the build-out context! by ass-ummg f e a s i b i l i t y 
and allowing the market to make the f i n a l determination; but t h i s 
i s not necessary when our clear assessment i s that the cc n d i t i o n 
sought (here, a GNBC-CSX routing! i s u t t e r l y i m p r a c t i c a l . 

Fort Dodge, IA. We w i l l deny USG's Fort Dodge conditions 
because the merger w i l l have no appreciable impact at Fort Dodge. 
Pre-merger, Fort Doage i s served by UP (formerly CNW) and IC 
(formerly CC&P); post-merger. Fort Dodge w i l l be served by UP/SP 
and IC; and the competition that e x i s t e d pre-merger w i l l continue 
to e x i s t post-merger. We add that, although UP admits that i t s 
service at Fort Dodge has been inadequate (UF SP-232, Tab A at 
39), t h i s service problem i s not merger-related. 

N o r t h American L o g i s t i c S e r v i c e s . S e c t i o n l b c f t h e BNSF 
agreement as amended by Section lb of the second supplemental 
agreement dated June 27, 1996, provides t h a t BNSF s h a l l receive 
access to any e x i s t i n g or future transloading f a c i l i t y at pomes 
lisCed on ExhibiC A Co Che BNSF agreemenc. Reno (Chis has 
reference Co Che poinc on che SP l i n e ) i s lisCed i n Exhibic A, 
buC, p r i o r Co Che second supplemenCal agreemenc, ehe Rene i i s c i n g 
was q u a l i f i e d by Che phrase "incermodal and aucomocive only." 
SecCion 10a of Che second supplemental agreemenc dated June 27, 
1996, changes the Reno l i s t i n g i n E x h i b i t A; the Reno l i s t i n g ^ i s 
now q u a l i f i e d by the phrase "only intermodal, automotive, [BNSF 
must e s t a b l i s h i t s own automobile f a c i l i t y ] , transloadinc;, and 
new shipper f a c i l i t i e s located on the SP l i n e . " We interisret 
t h i s t o mean that, even aside from the transloading condition we 
have imposed on the merger, Section l b of the BNSF agreement 
allows BNSF to establish a transloading operation at Rene (on the 
SP l i n e ) , Applicants apparently agree: "BNSF w i l l be e n t i t l e d 
under the agreement to set up a transload and serve new 
industries at Reno, Nevada," UP/SP-230 at 294. 

We add that we understand that BNSF w i l l have, at Reno, the 
reciprocal switching r i g h t s ( i f any) that UP had p r i o r t o the 
merger. Because, f o r Kai Kan's purposes, BNSF i s replacing UP as 
a competitive p o s s i b i l i t y at Reno, i t only makes sense that BNSF 
should bt given, t o the maximum extent possible, the r i g h t s 
formerly held at Reno by UP. 

We w i l l otherwise deny the conditions requested by NALS. 
The f i r s t condition (granting BNSF l o c a l trackage r i g h t s access 
to Wunotoo) i s not necessary to preserve e x i s t i n g competition 
because UP presently has no such access t o Wunotoo, The second 
condition (granting BNSF loca l Crackage r i g h t s access t o Reno 
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over the UP l i n e ) i s unnecessary i n view of BNSF's loca l trackage 
ri g h t s access t o Reno over the SP l i n e ; ehere i s no indicacion 
Chac che UP l i n e i s i n any way superior eo Che SP l i n e for Chac 
purpose. 

ASARCO. The merger w i l l noC have Che compecicive impaccs 
feared by ASARCO. ASARCO's El Paso copper smelCer w i l l have 
access Co Cwo c a r r i e r s (UP/SP and BNSF); ASARCO's Hayden copper 
sr.elcer w i l l be no more capcive Co UP/SP Chan iC now i s to SP; 
Section 4b of the BNSF agreement, as amended by Section 3b of Che 
second supplemenCal agreemenc daced June 27, 1996, provides ChaC 
BNSF's access and inCerchange righCs at Corpus Chrisci shall be 
ac lease as favorable as Che righcs SP has currencly; and 
compecicion f o r C r a f f i c moving from/Co Mexico w i l l remain 
vigorous. 

CIC I n t e r n a t i o n a l Corporation, We w i l l deny Che condicions 
soughC by CIC. (1! Class I I I railroads and Cheir cuscomers Chae 
rely on ehe HousCon-Fair Oaks l i n e are r a i l - s e r v e d exclusively by 
SP pre-merger, a.nd w i l l be rail-served exclusively by UP/SP 
posc-merger; Che merger w i l l change noching i n Chis respecc, and 
Chere i s no reason Co believe that new post-merger t r a f f i c flows 
w i l l cause service problems. Direct access to BNSF, as sought by 
CIC, would v a s t l y improve, not merely preserve, the competitive 
status quo. (2) CIC now has two reload options (UP at Palestine; 
BNSF at Cleveland), but the BNSF reload at Cleveland has c l e a r l y 
been the preferred option. See UP/SP-230 at 287 (the BNSF reload 
received 93.4V of CIC's reload business between January and 
October 1995). CIC's claim thac Che BNSF reload may be 
eliminated as a post-merger com.petitive a l t e r n a t i v e i n the wake 
of the various realignments triggered by the BNSF agreement i s 
u n j u s t i f i e d ; i f anything, t h i s reload operation w i l l be 
strengthened because of BNSF's a b i l i t y t o route reload t r a f f i c 
over UP/SP's Houston-Memphis li n e s . 

t<^everhaeuser Companv. We w i l l deny Weyerhaeuser' s 
conditions #1 and #2 (variations on the Central Corridor and 
South Central/SP East d i v e s t i t u r e themes, r e s p e c t i v e l y ) . We 
note, however, t h a t , with our grant of trackage r i g h t s to 
Tex Mex, we have e f f e c t i v e l y granted Weyerhaeuser's condition #3. 

We w i l l deny Weyerhaeuser's condition #4, which i s akin t o 
IPC's condicion #4 (discussed above). Weyerhaeuser i s noe 
alleging merger-relaeed competicive harms; whac Weyerhaeuser i s 
alleging i s eiCher (a) Chac CO&PR i s capCive Co SP pre-merger and 
w i l l be capcive Co UP/SP posC-merger, and/or (b) ChaC 
Weyerhaeuser's CO&PR-served planes w i l l noC benefic from Che 
pro-compecicive provisions of Che BNSF agreement. We noce, 
however, (a) chaC ehe CO&PR problem predaces ehe merger and w i l l 
noC be exacerbaCed Chereby, and (b) ChaC Weyerhaeuser's claim cf 
compecicive harm does noC warranC regulacory r e l i e f . See BN/SF. 
s l i p op. ac 99 (Bunge). 

Wich respecc Co Weyerhaeuser's condicion #5, we noCe ChaC, 
in approving ehe merger, we have imposed several condicions, 
included among which are ehe provisions i n Che BNSF agreemenc 
Chat enhance r a i l - t o - r a i l compecition i n the P a c i f i c CoasC 
Corridor. 

C a r g i l l . We w i l l deny ehe condicions soughe by C a r g i l l : 
Che compensacion arrangemenCs provided f o r i n ehe BNSF agreement 
w i l l allow f o r s u f f i c i e n t competicion; ehe reciproc a l swicching, 
race guidelines, and open gaceways condicions are, f o r Che mosC 
pare, noc even merger-relaeed, are overly inCrusive, and could 
delay, i n cercain respecCs, implemencacion of Che increased 
e f f i c i e n c i e s expecced from che merger, and would deny UP/SP che 
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freedom Co adapc Co new developmencs; and Che condicion 
respeccing privaCe r a i l cars " i s c e r t a i n l y not merger-related." 
BN/SF, s l i p op. at 100. 

IBP. Inc. The condition? sought by IBP are directed to 
harms assertedly caused by the UP/CNW merger, not to harms that 
might be caused by the UP/SP merger. We w i l l therefore deny the 
conditions sought by IBP. 

Oregon SCeel M i l l s . Inc. We w i l l deny Che condicions 
requesCed by OSM. These condicions are, by and large, direcCed 
Co problems noe caused by Che merger, and, furchermore, are 
overly inCrusive and could delay, i n cercain respecCs, 
implemencacion of ehe increased e f f i c i e n c i e s expecced from Che 
merger, and would deny UP/SP ehe freedom Co adapc Co new 
developmencs. 

Stimson Lumber Comcanv. We w i l l deny Che condicions sought 
by SLC. Condicions #1 and #3 do not address merger-related 
competitive harms because SLC w i l l not experience a 
merger-related reduction i n competitive options. Sfifi UP/SP-230 
at 297 (SLC's relevant f a c i l i t i e s are located on a sho r t l i n e that 
connects only to SP) . Condition #2 is overly in.;rusive, and, 
besides, UP/SP w i l l have every incentive to use i t s yards co as 
to maximize i t s competitiveness in moving P a c i f i c Northwest 
lumber. Condition #4 i s also overly i n t r u s i v e , and, i n any 
event, addresses a "problem" that i s not merger-related; and, 
besides, applicants have committed t o reducing the high 
re c i p r o c a l switch charges now imposed by SP. See UP/SP-230 at 
19 . 

State and Local I n t e r e s t s . 
Texas; RCT. (1) We note, with respect t o RCT's Condition 

#1, that Tex Mex i s being granted Corpus Christi-Beaumont 
trackage r i g h t s , and w i l l therefore have a connection with KCS. 
(2) We w i l l deny RCT's condition #2 (a v a r i a t i o n on the South 
Central/SP East d i v e s t i t u r e theme). (3) We w i l l deny RCT's 
condition #3, The neutral terminal r a i l r o a d proposal i s a 
so l u t i o n e i t h e r to a problem that does not e x i s t (because the 
conditions we have imposed w i l l adequately preserve the r a i l 
competition that e x i s t s today i n Texas) or to a problem-that i s 
not a consequence of the merger (because these neutral terminal 
r a i l r o a d s would create new r a i l competition f a r beyond that which 
e x i s t s today). '4) We w i l l deny RCT's condition #4. This 
c o n d i t i o n i s unnecessary because the law we administer already 
provides numerous proceccions regarding abandonmencs. UP/CNW. 
s l i p op. ac 99; BN/SF. s l i p op. aC 101. 

We noce, wich respecc Co RCT's condicions #5 and #6, that we 
are imposing ehe foll o w i n g environmenCal mieigaCion condicions 
indicaCed in Appendix G: miCigaCion condicions #3, #4, #5, #6, 
#7, #15, #16, and #13. 

Texas; Other Par t ies . The Fort of Corpus C h r i s t i . (1) We 
are imposing Che BNSF agreemenc as a condition. (2) We noCe tha t 
the trackage righes granCed Co Tex Mex w i l l , as a praccical 
maCCer, allow KCS' a f f i l i a c e , Tex Mex, Co access Corpus C h r i s c i . 

Texas State Representatives Robert June l l , John R. Cook, and 
Robert Saunders. (1) We w i l l deny condition #1 (a variaCion on 
the South Central/SP Ease divesciCure Cheme). (2) We are 
grancing Tex Mex mosc of ehe righcs soughC i n condicion #2. 
(3) We noCe Chat the responsive a p p l i c a t i o n f i l e d by Cen-Tex (the 
South Orient a f f i l i a c e ) was rejecCed as incomplece, and ChaC i t s 
requesC f o r condicions was sCricken from Che record on accounC of 
ies f a i l u r e Co comply wieh iCs discovery obligacions. We add 
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ChaC the conditions we have imposed w i l l adequately preserve the 
r a i l competition that e x i s t s today i n Texas, (4) Condition #4 
has been addressed i n our discussion of the conditions sought by 
RCT. 

Texas S t a t e R e p r e s e n t a t i v e John R. Cook. We w i l l deny 
Rep. Cook's request for a declaratory order respecting excursion 
Crains. Whacever Che merics of Rep. Cook's argumencs respeccing 
excursion Crain l i a b i l i c y law, ehe subjecc has no conneccion ae 
a l l Co Che merger. 

C a l i f o r n i a ; CPUC (la) We w i l l deny CPUC's "perpeCual 
Cerm" condicion. The 99-year Cerm provided by SecCion 8i of Che 
BNSF agreemenc should s u f f i c e ; a perpetual term hardly seems 
necessary. We noCe also t h a t , under current law, a c a r r i e r 
conducting trackage r i g h t s operations that are subject to our 
j u r i s d i c t i o n can discontinue such operations only wich our 
approval, see new 49 U.S.C. 10903(a)(1), even i f Che agreemenc 
providing f o r such Crackage righes conCains an expiracion daCe. 
See Arkansas & Missouri R. Co. v. Missouri Pacific R. Co., 
6 I.CC.2d 619, 622 (1990) . See also Dallas Area Rapid TransiC 
Fropercv Acquisicion Corporacion --Acquisicion and Operacion 
Exemption--Rai1 Lines of Southern Pacific Transportation Company. 
St. Louis Southwestern Railway Company, and Dallas Terminal 
Railwav and Union Depot Companv, Finance Docket No, 31786 (ICC 
served Feb. 20, 1991) ( s i m i l a r holding); Thompson v. Texas 
Mexican Rv.. 328 U.S. 134 (1946) (ICC can impose terms to ensure 
that e x i s t i n g trackage r i g h t s agreements are not f r u s t r a c e d ) . 

(lb) We noce ChaC, by virCue of the oversighe condicion we 
have imposed, we w i l l have s u f f i c i e n c power Co Cake correccive 
accion i f we conclude ChaC ehe BNSF agreemenc has noC effec e i v e l y 
addressed Che compecicive issues ic was inCended Co address. 

(2) We Chink ic appropriace Co noCe ChaC, pursuanc Co Che 
condicions we have imposed on ehe merger, BNSF w i l l have access 
Co a l l new f a c i l i c i e s (including Cransload f a c i l i c i e s ) locaced 
posc-merger on any UP/SP-owned l i n e over which BNSF receives 
Crackage righcs i n Che BNSF agreemenc. 

(3) We believe ChaC BNSF i s commiCCed Co providing ad'^q-ate 
compecicion i n Che General Corridor. 

(4) We w i l l deny CPUC's condicion #4. The Keddie-SCockCon 
Line i s Che Crackage righcs segmenC of BNSF's new 1-5 Corridor 
rouCe ( i . e . , Che segment over which BNSF w i l l operate pursuant to 
trackage r i g h t s provided f o r m Che BNSF agreemenc;, and 
condicion #4 i s apparenely inCended Co ensure Chae BNSF w i l l have 
ehe wherewichal Co operace ChaC rouCe even i n Che CeeCh of UP/SP 
recalcitrance. The conditions we have imposed, however, address 
discrimination (Paragraph 9 of the CMA agreement provides that 
UP/SP s h a l l agree with BNSF on a dispatching protocol) and 
maintenance (Section 9d of the BNSF agreement provides that the 
trackage r i g h t s l i n e s s h a l l be maintained at no less than a 
ce r t a i n l e v e l ) , and applicants ha/e represented that BNSF has the 
power under the settlement agreement to obtain any c a p i t a l 
improvements i t wants. UP/SP-230 at 270. 

(5) We w i l l deny CPUC's Modoc Line condition. A requirement 
of continued operation of the Modoc Line would be inconsistent 
with our approval of the abandonment of Che Wendel-AlCuras 
segmenc Chereof. 

(6) We w i l l deny CPUC's NCRA condicion. With or withouc Che 
140-mile Willies-Lombard l i n e , NCRA conneccs s o l e l y Co SP 
pre-merger and w i l l connecC s o l e l y Co UP/SP posc-merger; and 
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CPUC's NCRA condicion i s Cherefore unrelaced Co any merger-caused 
harm. 

(7) We noce Chac, as a naCCer of general corporace law, 
UP/SP w i l l succeed Co SP's obligacions respeccing Che CapiCol 
Corridor and Che Alameda Corridor, See UP/SP-230 aC 271-72 
(acknowledgmenc chae UP/SP w i l l succeed Co " a l l v a l i d conCracCual 
obligacions of SP"). 

(8) We noCe ChaC UP/SP has indicaCed ehac i t intends t o 
develop che Calexico gaceway. UP/SP-230 ac 272. 

(9) We w i l l deny CPUC's labor proCeceion proposal, which 
"implicaces a maCCer beCCer dealc wich under Che labor proCecCive 
condicions" imposed i n Chis proceeding. BN/SF. s l i p op. ae 101. 

C a l i f o r n i a : Other Parties. The City of Industry. We w i l l 
deny che conditions requesCed by lUDA. Alchough lUDA's Cwo 
parcels are "2-eo-l" i n an academic sense, che record does noc 
indicaCe Chac Chere are any s.hippers on Chese parcels currencly 
beneficing from direcc compecicion becween UP and CP. 

County of Modoc and C i t y of A l t u r a s . With respecC Co ehe 
environmenCal issue raised by Modoc and AlCuras, we w i l l impose 
Che various environm.encal mieigaCion condicions indicaCed i n 
Appendix G, including s p e c i f i c miCigaCion condicion #45 (an 
abandonmenc-specific condicicn relaeive Co ehe Wendel-AlCuras 
abandonm.enC) . Wich respecC co ehe "reCurn Che g f c " issue raised 
by Modoc and AlCuras, we noCe ChaC real propercy ownership 
quesCions art generally a maceer of sCaCe law. 

County of Placer. Wieh respecc Co ehe concerns raised by 
Placer, we w i l l impose Che various environmenCal mieigaCion 
condicions indicaCed i n Appendix G, including ehe s p e c i f i c 
mieigaCion condicion relaeive Co Placer (mieigaCion condicion 
#21) . 

East Bay D i s t r i c t . Wieh respecC Co ehe concerns raised by 
Ease Bay DisCrlcC, we w i l l impose Che various environmenCal 
mieigaCion condicions indicaCed i n Appendix G, i. eluding Che 
s p e c i f i c mieigaCion condicion relaeive Co Ease Bay DisCricC 
(mieigaCion condicio.-i #19) . 

City of Sacramento. Wieh respecc Co Che concerns raised by 
SacramenCo, we w i l l impose the various environmental m i t i g a t i o n 
conditions indicated i n Appendix G. 

Oregon: Or/DOT. With respect Co Or/DOT's firsC c o n d i t i o n 
(monitor competition i n the Central Corridor) , we note thae the 
oversighe condicion we have imposed w i l l allow us Co do jusC 
Chae. Wich respecc Co Or/DOT's second condicion (commence an 
invescigacion respeccing open access), we noCe Chat t h i s i s not a 
merger-related issue. 

Idaho; IBC/IWC. Pre-merger, much of Idaho i s r a i l - s e r v e d 
exclusively by UP; post-merger, much of Idaho w i l l be r a i l - s e r v e d 
exclusively by UP/SP. We are therefore confident Chat Che merger 
w i l l noe cause compecicive harms i n Idaho. The BNSF PRA, we 
r e a l i z e , may cause indirecc harms Co Chose Idaho shippers now 
rail-sei-ved exclusively by UP; buc such indirecc harms ( i n 
essence, Che creaCion of new compecicive opCions f o r shippers now 
r a i l - s e r v e d exclusively by BNSF buC noC for shippers now 
r a i l - s e r v e d exclusively by UVi are not among Che kinds of 
compecicive harms Chac our condicioning power i s intended t o 
alleviaCe. We w i l l cherefore deny IBC/IWCs condiCions #1 and #2 
(condicion #1 would require approval of the MRL a p p l i c a t i o n and 
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relaeed r e l i e f ; condicion #2 would require chae BN'SF be granCed 
access Co shippers now r a i l - s e r v e d exclusively by UP). We w i l l 
also deny IBC/IWC's condicion #3 (long-cerm oversighe v i s - i - v i s 
capcive shippers and UP/SP gra i n movements). The problems Chac 
condicion #3 are inCended Co remedy ( i n essence, Che problems of 
shippers now capcive Co UP) are noe merger-relaced; neicher ehe 
merger nor Che BNSF agreemenc i n general nor ehe BNSF PRA i n 
parcicular w i l l deprive any shipper of compecicive opCions 
available eo chac shipper Coday. 

Nevada. We w i l l deny PSCN's condicions #1 and #3; Chese 
"open access" condicions provide a fioluCion eieher Co a problem 
Chae does noc exise (because che condicions we have imposed w i l l 
adequacely preserve the r a i l competition that exists today i n 
Nevada) or to a problem that i s net a consequence of the mer9er 
(because these conditions would create new r a i l competition f a r 
beyond that which exists today). We w i l l deny PSCN's condition 
#2; the compensation arrangements provided f o r in the BNSF 
agreement w i l l allow for s u f f i c i e n t competition. We w i l l deny 
PSCN's conditio.-i #4a; providing timely responses to i n q u i r i e s 
might be a good busir.ess p r a c t i c e , but i t has no connection to 
the merger. 

With respect to PSCN's conditions #4b and #5, and also with 
respect to the concerns raised by Reno, Fernley, and 
Winnemucca/Humboldt, we w i l l impose the following environmental 
m i t i g a t i o n conditions indicated i n Appendix G: m i t i g a t i o n 
conditions #3, #4, #5, #7, #8, #12, #15, #16, #17, #18, and #22. 

Kansas. We note, wich respect t o Ka/DOT's condition #1, 
that UP has represented that i t may lease, but does not intend t o 
s e l l , the Pueblo l i n e , and t h a t , i f e i t h e r a lease or a sale i s 
considered, i t w i l l work w i t h Kansai. to ensure q u a l i t y service. 
UP/SP-230 at 273. 

We w i l l deny Ka/DOT's condition #2. Post-merger, WichiCa 
w i l l benefic from vigorous compecicion beCween UP/SP and BNSF. 

Wieh respecc Co Ka/DOT's condicion #3, and also w i t h respect 
to Che concerns raised by Sedgwick/WichiCa, we w i l l impose Che 
following environmenCal miCigaCion condicions indicaCed i n 
Appendix G: miCigaCion condicions #18 and #23. 

Wich respecc Co ehe concer.is raised by Abilene, we w i l l 
impose ehe following environmenCal mieigaCion condicions 
indicaCed m Appendix G: mieigaCion condicion #18. 

Minnesota; Mn/DOT. We w i l l deny Mn/DOT's conditions #1, 
#2 and #3; the problems these conditions seek Co solve are noe 
merger-relaeed. We w i l l deny Mn/DOTs condicion #4; we believe 
O.aC Che condicions we have imposed (which w i l l sCrengChen, Co 
'jome exeenc, Che BNSF Crackage righCs) w i l l adequacely preserve 
ehe r p i l compecition ChaC exiscs Coday i n ehe Souch Central/SP 
East region and i n Che CenCral Corridor, and ChroughouC ehe WesC. 
We w i l l also deny Mn/DOT's condicion #5; Che applicable law 
"already provides numerous proCecCions regarding abandonmencs and 
li n e sales," BN/SF. s l i p op. aC 101; and condicion #5, insofar as 
ic relaees Co labor proCeceion, implicaces a maCCer beCCer dealc 
wich under the labor p r o t e c t i v e conditions imposed i n ehis 
proceeding. 

Washington: Wa/DOT. We Chink iC appropriace t o note that 
the oversighe condiCion we have imposed i s akin Co the condition 
soughC by Wa/DOT. 
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Utah. We w i l l deny ehe condicions soughC by Governor 
Leavice. Condicion #1 (a reduccion i n Che BNSF Crackage righCs 
fees) i s unnecessary; we believe Chat the compensatxon 
arrangemenCs provided f o r m ehe BNSF agreemenc w i l l allow f o r 
s u f f i c i e n c compecicion. Condicion #2 ( i n essence, ChaC UP/SP 
races i n UCah be linked Co races i n "compecicive" markeCs) i s 
likewise unnecessary because ehe merger w i l l noC reduce 
compecicive opcions f o r any UCah shipper; and condicion »2 i s 
overbroad and noC meiger-relaeed insofar as ic i s incended Co 
apply Co shippers now ra i l - s e r v e d e x c l u s i v e l y eicher by UP or by 
SP. Condicion #3 (escablish oversig.hc f o r ae lease 15 years) 
envisions an oversighe regime lascing f a r longer Chan we hope 
w i l l be necessary. 

Federal Parties. 
United States Depart.-nent of Justice, We are denying, f o r 

reasons provided elsewhere m t h i s decision, DOJ's conditions #1 
and #2 (South Central/SP East and Central Corridor d i v e s t i t u r e s , 
r e s p e c t i v e l y ) . We are also denying DOJ's condition #3 that we 
require applicants t o divest s u f f i c i e n t l ines to preserve a t h i r d 
independent competitor between Los Argeles and the eastern 
gateways, p a r t i c u l a r l y Chicago. Applicants and DOJ agree thae 
Che largesc 3-eo-2 C r a f f i c flow i s Los Angeles-Chicago i.--.cermodal 
t r a f f i c . DOJ's numbers confirm that BNSF's premium service 
c u r r e n t l y dominates these movements. BNSF's share of intermodal 
r a i l t r a f f i c i n t h i s c o r r i d o r i s over 50V. We believe 
applicants' plan to assign most expedited, service s e n s i t i v e 
intermodal and automotive t r a f f i c t o SP's Tucumcari Line and most 
slower manifest t r a f f i c t o UP's Central Corridor Line w i l l 
provide more e f f e c t i v e competition t o BNSF f o r a l l t r a f f i c moving 
between Los Angeles and the St. Louis and Chicago gatewa-/s. 
Shippers and numerous other affected C a l i f o r n i a p a r t i e s agree. 
Remarkably, DOJ, alone among the major p a r t i e s , has concluded 
that competitive harm to t h i s t r a f f i c i s so s i g n i f i c a n t that i t 
can only be cured by d i v e s t i t u r e of one of applicants' Los 
Angeles t o Chicago routings. We str o n g l y disagree. 

United States Department of Tran.'^portation. DOT seeks: i n 
the South Central/SP East region, a d i v e s t i t u r e ; and, i n the 
Central Corridor, e i t h e r a strengthening of the BNSF trackage 
r i g h t s (DOT'S preferred condition! or a d i v e s t i t u r e (DOT'S back
up c o n d i t i o n ) . With respect to the South Central,'SP East region, 
we are denying, f o r reasons provided elsewhere i n t h i s decision, 
DOT'S d i v e s t i t u r e condition. With respect t o the Central 
Corridor, we are conditioning the merger by strengthening the 
BNSF trackage r i g h t s much i n the fashion that DOT has suggcisted: 
we are preserving b u i l d - i n / b u i l d - o u t and transloading options 
along the e n t i r e s t r e t c h of trackage r i g h t s without time l i m i t ; 
we are r e q u i r i n g UP/SP t o open i t s contracts with shippers at a l l 
2 - t o - l p o i n t s to allow BNSr access t o 50V of the volume; and we 
are e s t a b l i s h i n g an oversight procedure that, i f f u t u r e events 
require, may r e s u l t i n a d i v e s t i t u r e or a t r a r s f e r of trackage 
r i g h t s t o another r a i l r o a d , as necessairy. 

United States Department of Defense. DOD's concerns are 
limited to the 2-to-l impact at five installations: Red River 
Army Depot and Lone Star Airmy Ammunition Plant, both at Defense, 
TX; Sierra Army Depot, at Herlong, CA; Sharpe Army Depot, at 
Lyoth, CA; and Defense Depot Tracy, at Lathrop, CA. With respect 
to Red River Army Depot and Lone Star Airmy Ammunition Plant, we 
note: that Defense, TX, i s liste d as a 2-to-l point in Section 
ei of the BNSF agreement (the omnibus clause); and ChaC 
applicancs have indicaCed Chac BNSF Craffic moving from/to these 
two f a c i l i t i e s w i l l be moved by UP/SP between Defense and 
Texarkana. UP/SP-230 aC l'£. Wich respecC Co Sierra Army Depot, 
we note: Chac applicants have represented Chac ehis f a c i l i e y i s 
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covered by SecCion 8i of Che BNSF agreemenc (Che omnibus 
clause) ;'*"• and chac applicancs have indicaCed Chac BNSF plans 
Co serve Herlong via Crackage righcs, d i r e c t l y picking up and 
setti n g out Herlong t r a f f i c as an adjunct t c i t s Oakland Denver 
operations. UP/SP-230 at 136. With respect to Sharpe Army Depot 
and Defense Depot Tracy, we note that Lyoth and Lathrop, 
respectively, are l i s t e d i n Section 81 of O-.e BNSF agreement (the 
omnibus clause) as amended by Section 6a of the second 
supplemental agreement dated June 27, 1996. 

ABANDONMENTS AND DISCONTINUANCES. As indicated e a r l i e r , 
applicants seek authorization to abandon, or to abandon and to 
discontinue operations over, 17 l i n e segments that t o t a l 
approximately 584 miles. MPRR seeks to abandon 122.4 miles i n 
Colorado, 40.24 miles in Kansas, 28.7 miles m Arkansas, 8.5 
miles i n Louisiana, and 7.5 miles i n Texas. UPRR seeks to 
abandon 67.98 miles in I l l i n o i s , 12 miles ir. Utah, and 10.08 
miles i n C a l i f o r n i a , SPT seeks to abandon 178.1 miles i n 
Colorado, 85.5 miles i n C a l i f o r n i a , and 23.03 miles in Texas. 

Public notice was properly given and, m Decision No. 9, 
served December 27, 1995, the ICC accepted the abandonment 
requests f o r consideration and adopted a procedural schedule i n 
thi s proceeding,'*' Because the abandonment proposals were 
conditjoned on consummation of the merger, tlie ICC stated i n 
Decision No. 9 that the aba.ndonment requests would be processed 
in accordance with the overall merger procedural schedule rather 
than the deadlines established i n section 10904 anĉ  i n our 
regulations. Decision No. 9, s l i p op, at 9-10; see UP/MKT, 
4 I.C.C.2d at 486 n.73. The records are complete and we w i l l now 
consider the merits of each proposal under the applicable 
standards. Labor and environmental conditions are discussed 
elsewhere i n the decision. 

Applicants contend that the l i n e s sought to be abandoned are 
presently used p r i m a r i l y ( i n a few instances, exclusively) f o r 
overhead t r a f f i c , and applicants i n s i s t , with respect to each 
l i n e , Chac Chis overhead C r a f f i c w i l l be rerouCed by a commonly 
concrolled UP/SP. Applicancs add Chac ehe lo c a l C r a f f i c 
generaCed by Chese lines i s minimal (in a few inscances, non
e x i s t e n t ) , and they maintain that these l i n e s simply cannot be 
sustained by the l i m i t e d amounts of local t r a f f i c they generate. 

As described below, we w i l l publish a l l seven notices of 
exempcion, granc a l l four requescs f o r disconcinuance, and grant 
f i v e of s i x abandonmenc pecicions and Chree of four abandonmenc 
applicacions. We are denying Che pecicion and cipplicaCion 
relaCing Co Che abandonmenc of Che Tennessee Pass Line for Che 
reasons sCaCed e a r l i e r i n our discussion of condicions imposed 
direcCed Co Che CenCral Corridor and as sec forCh i n our 

'*" Herlong was lisCed as a 2-eo-l poinc i n SecCion 8i of 
Che BNSF agreemenc daCed SepC. 25, 1995, buC i s noC liscec' as a 
2-Co-l point i n Section 8 i , as amended by Section 6c of Che 
supplemenCal agreemenc daCed Nov. 18, 1995, and as f'rrCher 
amended by SecCion 6a of ehe second supplemenCal agreemenc daced 
June 27, 1996. We expecC, however, ChaC applicancs w i l l adhere 
Co Cheir represencacion chat Sierra Army Depot i s co\ered by 
Section 81. 

"' To the extent necessary, these abandonment proceedings 
are deemed to be investigations under 49 U.S.C. 10904 and 49 CFR 
1152, or exemption proceedings under 49 U.S.C. 10505 and 49 CFR 
1121 or 1152, as applicable. 
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following discussion of s p e c i f i c abandonment a u t h o r i t y being 
so-ight by applicants. 

Notices of Exemption. As noted, applicants have f i l e d seven 
abandonment notices of exemption'*' under 49 CFR 1152 Subpart F. 
The notices seek to invoke the 2-year out - of-service class 
exemption c o d i f i e d at 49 CFR 1152.50, pursuant to which an 
abandonment or discontinuance of service or trackage r i g h t s i s 
exempt i f the c a r r i e r c e r t i f i e s that no loca l t r a f f i c has moved 
over the l i n e f or at least 2 years, that any overhead t r a f f i c on 
the l i n e can be rerouted over other l i n e s , and that no formal 
complaint f i l e d by a user of r a i l service on the l i n e (or a state 
or l o c a l government e n t i t y acting on behalf of such user) 
regarding cessation of service over the l i n e e i t h e r i s pending 
with the Board or any U.S. D i s t r i c t Court or has been decided i n 
favor of the complainant w i t h i n the 2-year period. 

No i n d i v i d u a l findings under 49 U.S.C. 10505 are necessary 
as to these seven notices because these l.Lnes f a l l w i t h i n the 
class of lines exempted by 49 CFR 1152 Subpart F. According to 
applicants, there has been no l o c a l t r a f f i c on the l i n e s for 2 
years and any overhead t r a f f i c on the l i n e can be rerouted over 
other l i n e s . 

Only one of the notices. Docket No. AB-3 (Sub-Nc. 132X), has 
received any protests. The Harvey County Board of Commissioners, 
the HCJDC, and Rep. Boston submitted comments in opposition, 
a l l e g i n g that the abandonment of the Whitewater-Newton l i n e i n 
Kansas w i l l have adverse economic consequences. Protestants did 
not contradict MPRR's contention that the l i n e has had no lo c a l 
t r a f f i c f o r 2 years and that the l i n e i n a l l other respects 
q u a l i f i e s for the class exemption. Nor d i d they address the 
revocation c r i t e r i a i n section 10505. 

These exemptions w i l l be e f f e c t i v e on September 11, 1996 
(unless stayed pending reconsideracion). PeCiCions Co sCay and 
formal expressions of mCenC Co f i l e an o f f e r of f i n a n c i a l 
aasiscance under 49 CFR 1152.27(c)(2) muse be f i l e d by AugusC 22, 
1996, and pecicions Co reopen musC be f i l e d by September 3, 1996. 
Because Che nocices were previously condicioned on Che merger, 
which has now been approved, we w i l l , consisCent with our 
regulations, publish notice i n the Federal Recister. 

P e t i t i o n s f o r Exemption. As noted, applicants have f i l e d 
six abandonmenc peCiCions f o r exempcion.'*' Our denial of Che 

'*' MPRR has f i l e d Cwo nocices cf exempcion: Dockec Nos. 
AB-3 (Sub-No. 132X) (NewCon-Whitewater, KS); and AB-3 
(Sub-No, 134X) (Troupe-Whitehouse, TX). UPRR has f i l e d four 
nocices of exempcion: Dockec Nos. AB-33 (Sub-No. 93X) (WhiCtier 
JuncCion-Colima Junccion, CA) ; AB-33 (Sub-No. 94X! (Magnolia 
Tower-Meirose, CA); AB-33 (Sub-No. 97X) (DeCamp-Edwardsville, 
IL ! ; and AB-33 (Sub-No. 99X) (LiCCle MounCain JuncCion-LiCCle 
MounCain, UT). SPT has f i l e d one noCice of exempcion: DockeC 
No. AB-12 (Sub-No. 187X) (Seabrook-San Leon, TX). 

'*- MPRR has f i l e d Cwo abandonmenc peCiCions: Dockec No. 
AB-3 (Sub-No. 129X) (Gurdon-Camden, AR); and DockeC No. AB-3 
(Sub-No. 133X) (Iowa JuncCion-ManchesCer, LA). SPT has f i l e d 
Chree abandonmenc peCiCions: DockeC No. AB-12 (Sub-No. 189X) 
(Sage-Leadville, CO) and DockeC No. AB-8 (Sub-No. 36X) (relaCed 
disconcinuance); DockeC No. AB-12 (Sub-Nc. 184X) (Wendel-Alcuras, 
CA); and Docket No. AB-12 (Sub-No. ie5X) (Suman-Bryan (Benchley), 
TX! . UPRR has f i l e d one abandonmenc pecicion: DockeC No. AB-33 
(Sub-No. 98X) (Edwardsvilie-Madison, I L ) . 
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p e t i t i o n i n Dockec No. AB-12 (Sub-No, 189X) w i l l be addressed i n 
our discussion wich ehe abandonmenc applicacion below regarding 
ehe Tennessee Pass Line, We w i l l granC Che oCher f i v e 
abandonmenc pecitions for exemptions. 

Under 49 U.S.C. 10903-04, a r a i l l i n e may noc be abandoned 
wiChouC p r i o r approval. Under 49 U.S.C. 10505, however, we muse 
exempC a Cransaccion from regulaCion when we f i n d ChaC: 
(1! applicacion of che scatutory abandonment provisions i s not 
necessary Co carry ouC ehe r a i l cransporcacion p o l i c y of 
49 U.S.C. 10101a; and (2) eieher (a) the p a r t i c u l a r abandonment 
or discontinuance i s of l i m i t e d scope, or (b! the a p p l i c a t i o n of 
the s t a t u t o r y abandonment provisions i s not needed Co proCccC 
shippers from che abuse of markec power. 

Detailed scruciny i s noc necessary Co carry ouC ehe r a i l 
cransporcacion p o l i c y . By minimizing Che adminisCraCive expense 
of f i l i n g abandonment applications, these exemptions w i l l 
expedice regulacory decision's and reduce regulacory b a r r i e r s Co 
exiC. 49 U.S.C. 10101a(21 a.id (71. By allowing applicancs Co 
avoid che expense of reCaining and mainCainmg l i n e s ChaC 
generace liCCle or no c r a f f i c and Co apply Cheir assecs more 
produccively elsewhere on the syscem, Chese exempCions w i l l 
foscer sound economic conditions and encourage e f f i c i e n t 
management. 49 U.S.C. 10101a(3), (5), and (10). Other aspects 
of Che r a i l Cransporcacion p o l i c y are not affected adversely. 

Regulation i s not necessary to protect shippers from an 
abuse of market power because a l l overhead t r a f f i c w i l l be 
rerouted, and recurring t r a f f i c w i l l have viable a l t e r n a t i v e 
transportation options available. Only one of these proceedings, 
Docket No. AB-3 (Sub-No. 129X), received a protest, which was 
f i l e d by a shipper who had made only one shipment i n the l a s t 5 
years, and who, applicants contend, has a tra n s p o r t a t i o n 
a l t e r n a t i v e available to i t . ' * * No shippers are opposing the 
other abandonment petitions.'** 

Given our findings regarding the probable e f f e c t of Che 
Cransaccions on markec power, we need noc decermine whecher ehe 
Cransaccions are of limiced scope. Nevercheless, we noce chae 
four of chese f i v e proposed abandonmencs involve r a i l l i n e s 
ranging from 8.5 miles Co 28.7 miles i n a single sCaCe wieh 

'** The Reader Railroad, a noncommon c a r r i e r Courisc 
r a i l r o a d , objeceed Co Che abandonmenc. According Co applicancs, 
however, iC has made only one shipment (a steam locomotive on a 
f l a t c a r ) i n the la s t 5 years; and t h i s i s the only l o c a l t r a f f i c 
that moved on the l i n e . Applicants submit that such occasional 
movements of r a i l r o a d equipment can be handled by "lowboy" 
trucks. 

'*' In Docket No, AB-12 (Sub-No. 185X), the City of College 
SCation raised concerns about negative impacts the proposed 
abandonment could have on northwestern Brazos County and the City 
of Bryan. I t s opposition focuses only on general a l l e g a t i o n s of 
possible harm t o Che Iocs"' area. 

In DockeC No. AB-12 (Sub-No. 184X), CPUC, Or/DOT, Lassen, 
Susanville, Modoc, and Alturas oppose ehe proposed abandonmenc of 
ehe Modcc Line. As applicanCs poinC ouC, however, no shippers 
ChaC use Chis l i n e Co o r i g i n a t e cr terminaCe C r a f f i c have opposed 
the abandonment. Also, applicants are not proposing Co abandon 
i n AlCuras (Che abandonment limiC i s abouC 10 miles south of the 
area) and Che concerns abouC ehe Sierra Army DepoC aC Herlong are 
unfounded because Herlong i s noC wichin Che abandonmenc limiCs. 
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l i c c l e l o c a l C r a f f i c , and ehe f i f C h one involves 85.5 miles of 
r a i l l i n e i n a single scaee wieh no recurring l o c a l C r a f f i c . 

These exemptions w i l l be effeccive on SepCember 11, 1996 
(unless scayed pendi-"j reconsideracion), PeCiCions Co scay and 
formal expressions ot incenC Co f i l e an o f f e r of f i n a n c i a l 
assiscance under 49 CFR 1152 ,27 (c) (2! musC be f i l e d b.- .Augusc 22, 
1996, and peCiCions Co reopen muse be f i l e d by SepCember 3, 1996, 

Applicacions. Four formal abandonmenc applicacions have 
been f i l e d to become e f f e c t i v e contingent upon approval of the 
merger. Three ha-ze been f i l e d by UP'*' and one has been f i l e d 
by SP.'*'' Our denial of Che applicacion i n DockeC No. AB-12 
(Sub-No. 188! w i l l be discussed i n ehe Tennessee Pass Line 
secCion, below. We w i l l granc Che ocher Chree abandonmenc 
applicacions, each of which has received some form of opposicion. 

The scaCuCory sCandard governing an abandonmenc, under 
49 U.S.C, 10903, i s wheCher the present or future public 
convenience and necessity require or permit Che proposed 
abandonmenc. I f ehe abandonmenc i s unopposed, 49 U,S,C. 10904(b) 
requires ChaC we make an affirmaCive f i n d i n g and issue a 
cerCificace permiccing Che abandonment. Otherwise, we must weigh 
the p o t e n t i a l harm to affected shippers and communities againsC 
ehe presenc and fucure burden Chat continued opt;ration could 
impose on the r a i l r o a d and on i n t e r s t a t e commerce, Colorado v. 
United States, 271 U.S. 153 (1926). Essentially, t h i s involves a 
q'uestion of whet.her, and to what degree, the shippers w i l l be 
harmed i f r a i l service i s no longer available. For an 
abandonment application to be denied, protestants must show that 
the harm t o shippers and communities outweighs the demonstrated 
harm to applicants and i n t e r s t a t e commerce by concinued operacion 
of che l i n e . CarCersville ElevaCor. Inc. v. ICC. 724 F.2d 668, 
a f f ' d on reh'q en banc. 735 F.2d 1059 (3th Cir. 1984). 

In deCerm''-''ng wheCher Co granC or deny an abandonmenc 
applicacio-i, we consider a number of faccors, including operaeing 
profiC or loss, oCher cosCs Che c a r r i e r may experience (including 
opporcun-Cy/eccnomic cose), and ehe effecc on shippers and 
communiC.es. No one facCor i s conclusive. I d . 

Hope-BridqeporC Line (Kansas). In Dockec No. AB-3 (Sub-No. 
131), MPR) seeks by applicacion Co abandon iCs 31.25 mile Hope-
BridgeporC Line. In Che embraced Dockec No. AB-8 (Sub-No. 37), 
DRGW seeks Co disconcinue iCr Crackage righcs operacions over ehe 
l i n e . We f i i l l granC Che abandonmenc and Che disconcinuance. We 
w i l l issu' a cerCificaCe of inCerim C r a i l use i f no o f f e r of 
f i n a n c i a l assiscance i s timely m.ade. 

Train operaticns. Prior t o October 16, 1995, the h^pe-
Bridgeport i •'ne had loca l t r a i n service, i n c l u d i n g three cycles 
(six one-way crit--') per week. Tbe Crain originaced aC HeringCon, 

'*' MPRR and DRCW f i l e d Cwo applications Cc abandon and 
disconcinue service, respeccively, i n DockeC No. AE-3 (Sub-No. 
130) (Towner-NA Junction, CO) and DockeC No. AB-8 (Sub-No. 38) 
(relaeed disconCini-ance); and DockeC No. AB-3 'Sub-No. 131) 
(Hope-Bridgeporc, KS; and Dockec No. AB-8 (Sub-No. 37) (relaCed 
disconcinuance). UPRR f i l e d an abandonmenc applica',ion i n Dockec 
No, AB-33 (Sub-No. 96) (Barr-Girard, I L ) . 

'*̂  SFT and DRGW f i l e d an applicacion Co abandon and 
disconcinue service, respeccively, i n DockeC No. AB-12 (Sub-No. 
188) (Malca-Canon CiCy, CO) and DockeC No. AB-8 (Sub-No. 39) 
(relaCed disconcinuance). 
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KS, operaCed over Che subjecc l i n e Co Hoisingcon, KS, and 
reCurned Co HeringCon Che f o l l o w i n g day. EffecCive OcCober 16, 
1995, MPRR replaced Chis o p e r a c i o n wieh a l o c a l Crain assignmenC 
operaeing Chree cycles a week from HoisingCon Co Bridgeporc Co 
S a l i n a and reCurn, wich Bridgeporc-Hope side Crips as r e q u i r e d . 

I n accordance wich a w a i v e r grance 
served on SepCember 5, 1995, a p p l i c a n c s 
r e l a C i n g o n l y Co l o c a l C r a i n s e r v i c e by 
or i g i n a C e or CerminaCe C r a f f i c on ehe 1 
Che p r i n c i p a l commodicies s h i p p e d over 
s i g n i f i c a n e s h i p p e r s / r e c e i v e r s on che s 
were shipped i n 1993 and 220 car l o a d s i 
currene p a r C i a l year a v a i l a b l e (January 
1995), a Cocal of o n l y f i v e c a r l o a d s we 
pr o j e c c e d f o r e c a s t year t r a f f i c of 190 
cha l l e n g e d . 

d i n Decision No. 3, 
provided i n f o r m a t i o n 
MPRR. DRGW does n o t 
me. Farm p r o d u c t s a r e 
the l i n e . For t h e t h r e e 
u b j e c t l m e , 77 c a r l o a d s 
n 1994. Fcr the most 

1, 1995, through June 30, 
re shipped. A p p l i c a n t s ' 
carloads i s not 

Revenue and cost data. As shown i n the f o l l o w i n g t a b l e , 
a p p l i c a n c s escimaCe Chat, f o r ehe forecasC year November 1, 1995, 
Chrough OcCober 31, 1996, l o c a l C r a f f i c on ehe l i n e w i l l generace 
a v o i d a b l e losses Chac can be a->^oided by abandonmenc and ces s a c i o n 
of operacions. Applicancs' revenue and cose esCimaCes, i n c l u d i n g 
reCurn on value, are noe conCesCed. We summarize Chem as 
f o l l o w s : 

Tocal Revenue 
ToCal On-Branch CosCs 
ToCal Off-Branch CosCs 
ToCal Avoidable CosCs 
Avoidable Loss, Excluding 

ReCurn on Value 
ReCurn on Value 
Avoidable Loss, I n c l u d i n g 

ReCurn on Value 

$219,915 
110.4?5 

(ForecasC Year) 

$187,384 

330.<il0 

143.026 

in.921. 

R_ -enues. ToCal revenues f o r Che forecasC year are 
p r o j e c c e d Co be $187,384. T h i s i s based on Che movemenC o f 190 
ca r l o a d s . 

Avoidable Cost 
based on a s e r v i c e 
on-branch costs are 
p r i m a r i l y of mainte 
With respecC Co era 
nor m a l i z e d annual e 
maincain ehe Crack 
c l a s s 1 scandards, 
overhead C r a f f i c . 

s. A p p l i c a n c s ' revenue and cose escimaces are 
frequency averaging one c y c l e per wee).. ToCal 
e s t i m a t e d t o be $219,915, c o n s i s c i n g 

nance-of-way and s t r u c t u r e cosCs of $185,890. 
ck maincenance coses, applicancs esCimaCc: a 
xpendiCure of $5,950 per main Crack m i l e t o 
at Federal R a i l r o a d AdminisCraCion (FRA/ 
ex c l u d i n g nainCenance coses associaCed w i t h 

O p p o r t u n i t y Costs. Return on val u e i s the o p p o r t u n i t y c o s t 
o f t h e resources commiCCed by ehe r a i l r o a d Co pr o v i d e o e r v i c e 
over ehe l i n e subjecC Co abando.imenc. Oppc-CuniCy cosCs are 
estimaeed t o be $581,921, computed by m u l c i p l y i n g Che average 
r a i l pre-cax cosC of c a p i c a l race f o r 1994 of 18.3V by ehe 
valuaCion of road properCy ($3,044,544) dedicaCed Co ehe C r a i n 
operacions conducCed over t h e l i n e and a d j u s t i n g f o r a h o l d i n g 
l o s s o f $24,769.'*' 

A restatement of these numbers t o take i n t o account t h e 
Board's 1^95 cost of c a p i e a l d e e e r m i n a t i o n , which r e s u l t s i n a 

(c o n t i n u e d . . .) 
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Projected Losses. Applicancs projecc an avoidable loss, 
excluding opporcunity costs, of $143,026. Including opportunity 
costs, losses are projected to be approximately $700,000 i n the 
forecast year. 

A l t e r n a t i v e transportation. Applicants indicate that there 
i s adequate a l t e r n a t i v e r a i l and motor t r a n s p o r t a t i o n available 
to shippers a f t e r abandonment. There are other BNSF and UP/SP 
lines i n the area. According to applicants, the p r i n c i p a l 
shipper on the l i n e , Agri-Producers, indicated i n i t s discovery 
responses that the trucking companies i t has used are Coo 
numerous Co l i s C . 

Shipper and community in te res t s . ApplicanCs conCend thaC 
ehis l i n e i s an i n s i g n i f i c a n t part of the t r a n s p o r t a t i o n network 
in the area. According to applicants, wheat i s the only 
a g r i c u l v u r a l commodity produced i n the area that moves on the 
l i n e , and only about 4V or 5V of the area's wheat i s transported 
on t h i s l i n e . The line' s p r i n c i p a l shipper, Agri-Producers, 
f i l e d a notice of intent to p a r t i c i p a t e without expressing a 
positi o n on the abandonment, and i t f i l e d no evidence. The other 
shipper on the l i n e . North Central Kansas Coop, di d not f i l e an 
indi v i d u a l sCacemenC, buC iC i s a member of Che MounCain-Plains 
Communieies and Shippers Coalicion which opposes Che abandonmenc. 
Only one i n d i v i d u a l , Mr. Schwarz, alleges ChaC crops would no 
longer be shipped by r a i l from his local elevaCor bue would be 
moved ac higher coses by moCor c a r r i e r s . 

Discussion and concJu.:-ions. The app.i icable c r i c e r i a weigh 
heavily i n favor of abandonmenc and disconcinuance. The l i n e i s 
unproficable and i s in c u r r i n g subscanCial opporCuniCy coses. 
There i s an allegaeion of increased shipping cosCs. buC shippers 
are using cruck Cranspore now, suggescing ie i s economical. Even 
i f shippers incur some inconvenience and added expense, ChaC by 
i c s e l f would be i n s u f f i c i e n t to outweigh the detriment to the 
public i n t e r e s t of uneconomic and excess f a c i l i t i e s . We f i n d 
that, on balance, the burden of operaeing Chis unproficable l i n e 
oucweighs any inconvenience and che unspecified addicional 
expense Co shippers for using alcernacive cransporcacion. 

Towner-NA Junccion Line (Colorado). In DockeC No. AB-3 
(Sub-No. 130), MPRR seeks Co abandon iCs 122.4-mile Towner-
NA Junccion Line. In ehe embraced Dockec No. AB-8 (Sub-No. 38), 
DRGW seeks Co disconcinue iCs overhead crackage righcs operacions 
over ehe l i n e . As noced e a r l i e r , chis abandonmenc generaCed 
inCense opposicion, alchough r e l a c i v e l y few of the opponencs, 
applicancs poinC cue, are shippers who accually use ehe l i n e . We 
w i l l granc the abandonmenc and Che disconcinuance. We w i l l issue 
a cerCificace of inCerim C r a i l use i f no o f f e r of f i n a n c i a l 
assiscance i s cimely made. 

Train operations. For che pasC 2 years, l o c a l Crain 
service or. Che Towner-NA Junccion Line has consisCed of l o c a l 
Crains ope racing Chree cycles (six one-way Crips) per week. The 
crains originaced aC Pueblo, operaCed over Che subject l i n e to 
Horace, KS, and returned to Pueblo the f o l l o w i n g day. Local 
service t r a i n s are operated with one locomotive, a pra c t i c e 
applicants a n t i c i p a t e w i l l continue. In accordance w i t h Decision 
No. 3, applicants provided the revenue and cost information i n 
the a p p l i c a t i o n r e l a t i n g only to l o c a l t r a i n service by MPRR. 
DRGW does not originaCe or CerminaCe C r a f f i c on the l i n e . 

(...continued) 
pre-cax cose of capiCal of 17.5V, produces a reCurn on value of 
$557,564 . 
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Wheat and b a r l e y are t h e p r i n c i p a l commodities shipped over 
the l i n e . The t o t a l c a r l o a d s shipped, f o r the f i v e s h i p p e r s on 
the s u b j e c t l i n e , i n 1993 and 1994 were 164 and 142 c a r l o a d s , 
r e s p e c t i v e l y . For the most curr-ert p . . r t i a l year a v a i l a b l e 
(January 1, 1995, through June 30, 1995), a t o t a l o f o n l y 30 
carloads of wheat were shipped by MPRR, A p p l i c a n t s ' p r o j e c t e d 
f o r e c a s t year t r a f f i c i s 238 cars. 

Revenue and cost data. As shown i n the f o l l o w i i i ^ ' Cable, 
applicancs esCimaCe chac f c r ehe forecasC year November '., 1995, 
Chrough OcCober 31, 1996, l o c a l C r a f f i c on ehe l i n e w i l l generace 
avoidable losses ChaC can be avoided by abandonmenc and cessacion 
of operacions. Applicancs' cose escimaces, i n c l u d i n g reCurn on 
value, are noC conCesCed. We summarize Chem as f o l l o w s : 

(Forecast Year) 

ToCal Revenue 
Tocal On-Branch CosCs 
ToCal Off-Branch Coses 
ToCal Avoidable CosCs 
Avoidable Loss, Ex c l u d i n g 

ReCurn on Value 
ReCurn on Value 
Avoidable Loss, I n c l u d i n g 

ReCurn on Value 

$922,012 
127.068 

$237,676 

1.049.030 

811,404 
1.867,79? 

679.199 

Revenues. ToCal revenues f o r Che forecasC year are 
proj e c c e d ae $237,676 based on Che movemene of 238 c a r s . 
P r o t e s t a n t s argue t h a t t h e r e i s a much h i g h e r demand f o r l o c a l 
s e r v i c e s than c u r r e n t t r a f f i c i n d i c a t e s . C i t i n g a Colorado 
Department of T r a n s p o r t a t i o n study, p r o t e s t a n t s a-ver t h a t 
p o t e n t i a l t r a f f i c on the l i n e could exceed 4,000 c a r s per year 
compared t o t h e 238 cars p r o j e c t e d . Absent s p e c i f i c commitments 
from o t h e r s h i p p e r s f o r t r a f f i c over the l i n e , we b e l i e v e the 
highe r 4,000 car es t i m a t e t o be s p e c u l a t i v e . A p p l i c a n t s ' revenue 
estimate i s reasonable, and we have no b a s i s on which t o r e s t a t e 
i t . 

A v o i d a b l e Cos ts . A p p l i c a n t s ' cost e s t i m a t e s a r e based on a 
s e r v i c e frequency averaging one cy c l e per week. T o t a l on-branch 
cos t s are e s t i m a t e d t o be $922,012, c o n s i s t i n g p r i m a r i l y of 
maintenance-of-way and s t r u c t u r e costs o f $613,650 and p r o p e r t y 
taxes of $195,578. Because the l i n e i s c l a s s i f i e d a t a l e v e l 
h i g h e r than FRA c l a s s 1, the l i n e r e q u i r e s no r e h a b i l i t a t i o n . 

O p p o r t u n i t y Costs. O p p o r t u n i t y c o s t s are e s t i m a t e d t o be 
$1,867,795, computed by m u l t i p l y i n g t he average r a i l p r e - t a x c o s t 
of c a p i t a l r a t e f o r 1994 of 18.3V by the v a l u a t i o n c f road 
p r o p e r t y ($10,177,042) d e d i c a t e d t o the t r a i n o p e r a t i o n s 
conducted over the l i n e and a d j u s t i n g f o r a h o l d i n g l o s s of 
$5,396.'*' The g r e a t e r p a r t of the p r o p e r t y value committed t o 
the o p e r a t i o n c f the l i n e i s the net salvage value o f t r a c k 
s t r u c t u r e , which i s e s t i m a t e d t o be $9,811,169. Land i s v a l u e d 
at $450,955. 

P r o j e c t e d Losses . A p p l i c a n t s p r o j e c t an a v o i d a b l e l o s s , 
e x c l u d i n g reCurn on -/al-je, o f $811,404. I n c l u d i n g reCurn on 

A rescatement o f these numbers t o take i n t o account t h e 
Board's 1995 cost o f c a p i t o l decernninaeion, which r e s u l t s i n a 
pr e - t a x cose of capiCal of i'/.5V, produces an opporCuniCy cosC o f 
$1,786,378. 
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value, losses are projecced Co be approximaeely $2.6 m i l l i o n i n 
Che forecasC year. 

Al t e r n a t i v e transportation. ApplicanCs indicaCe t h a t there 
i s adequace alcernacive r a i l and moCor Cransporcacion available 
Co shippers afCer abandonmenc. An alCernaCe UP l i n e (Che 
"Kansas-Pacific" l i n e ) runs p a r a l l e l Co Chis l i n e Co ehe norCh. 
Running p a r a l l e l Co ehe l i n e Co ehe souCh i s ehe BNSF l i n e 
Chrough Prowers County. According to applicants, shippers who 
responded to discovery requests indicated that t.he motor c a r r i e r s 
Chey were using were Coo numerous Co lisC. 

Shipper and community in te res t s . As described previously, 
Chis applicacion was vigorously opposed by shippers, individu^^ls, 
and communieies. Opponencs argue that the abandonm.ent of the 
l i n e would have a devastating economic e f f e c t based on l o s t r a * l 
service and l o s t tax revenues. 

Applicants argue, p r e l i m i n a r i l y , that the concerns of 
shipper and community i n t e r e s t s have been addressed j.n an 
agreement between the SCaCe of Colorado and UP. As we have noCed 
e a r l i e r , a l e t c e r of inCenC was signed by Governor Roy Romer of 
Colorado and Richard K. Davidson, Chairman of UP, i n which UP 
agreed Co serve aceive shippers on boCh che Tennessee Pass and 
Towner-NA Junccion Lines for ae lease 6 monchs afCer Che merger, 
and, i n any case, unCil improvemencs described i n Che Operaeing 
Plan are compleced on UP's "KP" l i n e ease of Denver Co avoid 
congescion on Che Moffac Tunnel l i n e . Rail l i n e s w i l l be lefC i n 
place for ae lease a year afcer Che merger while oCher r a i l 
opCions are explored. This schedule can be modified by muCual 
agreemenc beeween Colorado and UP. For a year afCer merger, UP 
w i l l s e l l ehe rouCe Co a new enCiCy aC neC l i q u i d a c i o n value i f a 
viable r a i l opcion develops. 

Applicancs also argue ChaC Che abandonmenc w i l l have liCCle 
impacc on shippers served by Che l i n e . They concend chae mosC of 
Che elevaCors mencioned i n ehe submissions by fairmers are noC on 
Che l i n e , and, i n any evenC, abandonmenc w i l l cause no elevaCor 
Co close. 

Applicancs conCend that there w i l l be only a 0.75V increase 
i n hea'vy crucK C r a f f i c . F i n a l l y , applicancs argue ChaC mosC of 
Che cax revenue losses are noc Cax savings Co UP because UP w i l l 
be reallocacing Cax paymencs Co oCher Colorado counCies and oCher 
states. In any event, the ICC has held that the loss of taxes 
otherwise c o l l e c t i b l e from a l i n e proposed f o r abandonment has no 
bearing on the public need f o r the l i n e . £efi Burlington Northern 
£.4i4r<?a<a Company - Abandonment - In Fergus. Judith 3asin and 
Chouteau Counties. MT. Docket No. AB-6 (Sub-No. 175) (ICC served 
July 30, 1984). 

Discussion and conclusions. The l i n e i s i n c u r r i n g 
substantial losses and opportunity costs. We conclude that the 
burden on shippers and communities r e s u l t i n g from the abandonment 
i s outweighed by the burden imposed on MPRR and DRGW and on 
i n t e r s t a t e commerce by the f i n a n c i a l losses that would r e s u l t i f 
the ca-.-riers were required to continue to operate t h i s l i n e . 
Given the magnitude of these losses, we conclude t h a t the l i n e i s 
a burden on i n t e r s t a t e commerce, and we w i l l grant the 
abandonment. 

Barr-Girard Line ( I l l i n o i s ) . In Docket No. AB-33 (Sub-No. 
96), UPRR seeks to abandon i t s 38.4-mile Barr-Girard Line. As 
noted, protescants requesC ChaC t h i s abandonmenc be denied i n i t s 
enCireCy, or, i n Che alcernacive, ChaC Che abandonmenc be denied 
as Co ehe 26.7-mile Barr-Compro segmenc. According Co 
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procescants, by using che Barr-Compro segmenc a c a r r i e r could 
obtain lOOV of Che c r a f f i c and revenues on ehe Barr-Girard Lme 
while maincaining and operaeing oniy abouC 7CV of ehe l i n e . We 
w i l l deny SPBC's alcernacive request for a p a r t i a l abandonment, 
and we w i l l grant applicants' abandonment applic a t i o n . We w i l l 
impose Che requesCed 180-day public use condicion. We w i l l issue 
a cercificaee of mcerim C r a i l use i f no o f f e r of f i n a n c i a l 
assiscance i s cimely made. 

Train operations. The Barr-Girard Line i s pare of Che 
former CNW's rouCe from Chicago Co SC. Louis. As a resulc of Che 
UP/CNW consolidacior and Che UP/SP consolidation, the merged 
system w i l l have three Chicago-St. Louis Chrcugh rouCes. As 
noted, the proposed abandonment res u l t s from a decision to 
reroute a l l Chicago-S.. . Louis t r a f f i c from the former CNW route 
to an allegedly superior UP/SP north-south route. Once t h i s 
through t r a f f i c i s rerouted, applicants believe that continued 
operation of the Barr-Girard Line f o r only l o c a l t r a f f i c would be 
uneconomical. Rerouting w i l l be effected by e x i t i n g at Barr and 
operating under a trackage r i g h t s agreement over the I&M l i n e 
from Barr to S p r i n g f i e l d , then operating over the SP l i n e from 
S p r i n g f i e l d t o St. Louis. 

Local t r a i n service on Che Barr-Girard Lme over Che pasC 
2 years has been provided by Chrough Crains operaeing d a i l y i n 
boch direceions. Due Co Che very low volume of l o c a l C r a f f i c 
generaCed by ehe l i n e , applicancs believe a service frequency of 
one cycle per week would be adequace i f Che l i n e were operaCed 
s o l e l y f o r local t r a f f i c . In accordance wich Decision No. 3, 
applicancs provioed Che revenue and cosC information i n the 
a p p l i c a t i o n r e l a t i n g only t o loca,. t r a i n service by UPRR. 

A j o i n t protest by Sp r i n g f i e l d Pla.stic, Inc. (SpPl) and 
Brand\. '^•-r.solidated. Inc. (BCD (again, c o l l e c t i v e l y , SPBC) 
contests applicants' forecast year t r a f f i c estimates. Applicants 
claim ChaC forecasC year C r a f f i c w i l l be ehe same as 1994 C r a f f i c 
on ehe l i n e : 40 carloads of polyechylene received by SpPl and 
3 carloads of anhydrous ammonia received by BrandC. SpPl claims 
forecasC year c r a f f i c w i l l amounc Cc 46 carloads, and BCI submiCs 
ChaC C r a f f i c w i l l amounC Co 7 carloads. In applicancs' rebuctal 
scacemenc, UP revises ics forecasC Co accepc BCI's claim of 
7 carloads, bue UP maincains iCs projeccion of 40 carloads f o r 
SpPl. SpPl SCaCes chat 18 carloads have been received ir . Che 
f i r s e 4 monchs of ehe forecasC year for an average of 4 carloads 
per monCh. Applying that average to the f i n a l 8 months of the 
forecast year, skipping a month to account for an inventorry 
buildup, SpPl adds an additional projected 28 carloads to the 18 
already received Co a r r i v e ac 46 carloads. UP concends Chac 
invencory buildup periods are followed by downcurns i n accivicy 
Chae are more substantial than calculated by SpPl. UP examined 
SpPl's t r a f f i c s t a t i s t i c s for the period 1994 through February 
1996 to determine i f there were other 7-month periods i n which 
waybilled t r a f f i c t o t a l e d at lease 28 cars (ehe amounc projecced 
by SpPl). For each cf the B-month periods fo l l o w i n g ehose 
examined, waybillings Cocaled ju s t 20 cars. Therefore UP added 
Che projecced 20 carloads Co Che 18 already received Co a r r i v e aC 
38, subscanclacing Cheir o r i g i n a l projecCion cf 40 carloads f o r 
SpPl. We accepC UP's analysis because iC more accuracely 
refleces acCual carload volume i n Che recenC pase. 

Revenue and cost data. The following Cable refleces 
operacions over the Barr-Compro segment, the scenario most 
favorable to protestants. Applicants' estimates are shown i n the 
f i r s t column of figures. Our restaCemenC, based on arguments 
raised by proCesCanCs, i s shown in Che second column of f i g u r e s . 
Applicancs esCimaCe ChaC fo r ehe forecast year November 1, 1995, 
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Chrough OcCober 31, 1996, l o c a l C r a f f i c on Che subjecc l i n e w i l l 
generace loses which can be avoided by abandonmenc and cessacion 
of operacions. ApplicanCs' cosC escimaces are based on a s e r v i c e 
frequency of o n l y 40 cycles per year fron South Pekin-Coir.pro and 
r e t u r n , producing t o t a l revenues f o r the f o r e c a s t year o f 
$180,074. T o t a l avoidable c o s t s are estimated at $289,076 
( i n c l u d i n g o f f - b r a n c h co.sts of $50,446). Tocal reCurn on v a l u e 
i s escimated at $803,300. 

T o t a l Revenue 
T o t a l On-Branch Costs 
T o t a l Off-Branch Costs 
T o t a l Avoidable Coses 
Avoidable Loss, Excluding 

ReCurn on Value 
ReCurn on Value 
Avoidable Loss, I n c l u d i n g 

ReCurn on Value 

Applicancs' 
Escimaces f o r 
Forecai't Year 

$180,074 
$238,630 

50.446 
589.976 

109,002 
803•300 

$912,302 

STB's 
Restated 

Forecast Year 

$191,676 
$170,075 

54.790 
224.865 

33,189 
543.383 

$576.572 

As discussed below, a p p l i c a n t s ' estimates of revenues and 
c o s t s f o r the f o r e c a s t year r e q u i r e restatement i n l i g h t of 
arguments r a i s e d by p r o t e s t a n t s . 

Revenues. P r o t e s t a n t s c l a i m t h a t t o t a l SpPl revenues, based 
on 95-ton minimum r a t e s , were u n d e r s t a t e d f o r the f o r e c a s t year 
by $2,040. A p p l i c a n t s agree w i t h p r o t e s t a n t s but b e l i e v e , on 
f u r t h e r a n a l y s i s , t h a t the understatement i n revenue i s $2,358. 

For the a d d i t i o n a l t r a f f i c (3 0 carloads--6 f o r SpPl and 4 
f o r BCI) Chac procesCancs esCimaCe w i l l be moved over Che l i n e , 
p r o t e s t a n c s calculaCe a d d i c i o n a l revenues of $42,270, based on 
average revenues per car of $4,227. As indicaCed above, we do 
noc accepC ehe a d d i c i o n a l 6 c a r l o a d s f o r SpPl, and b e l i e v e 
a p p l i c a n c s ' 40 c a r l o a d f i g u r e i s appropriace. While accepCing 
Che a d d i c i o n a l 4 carloads f o r BCI, applicancs conCend Chat, by 
u s i n g an average f o r boCh commodicies insCead of an average f o r 
each commodiCy, proCesCanCs' p e r - c a r revenues are e r r o n e o u s l y 
h i g l i . Applicancs' a n a l y s i s represencs a more r e f i n e d approach 
Chan SpPl-BCI's use of broad averages. Applicancs have developed 
a race f o r f e r C i l i z e r shipped f o r BCI from Lawrence, KS, of 
$29.63/Con. Ap p l y i n g Che a d d i c i o n a l C r a f f i c of f o u r BCI c a r l o a d s 
aC $29.63/Con, applicanCs compuCed a d d i c i o n a l revenues of $9,244. 
We agree wich applicancs' a n a l y s i s of Che a d d i c i o n a l revenues. 
The forecasC year revenues would Chen be $191,676 ($180,074 
o r i g i n a l esCimaCe •»• $9,244 a d d i c i o n a l revenues from i n c r e a s e d 
C r a f f i c -h $2,353 adjusCmenC f o r SpPl C r a f f i c based on 95-eon 
minimum raCes), as reflecCed i n Che second column of f i g u r e s m 
ehe above cable, 

Avoidable Costs. Applicants' cost estimates are based on a 
s e r v i c e frequency averaging 4 0 c y c l e s per year. Total on-branch 
coses are esCimaCed Co be $238,630, consiscing p r i m a r i l y of 
maincenance-of-way and scruccure coses of $202,581 and 
cransporcacion costs of $30,192. Protestancs argue that 
Cransporcacion cosCs have been oversCaCed because of an i n c o r r e c t 
assumpcion by applicancs ChaC UPRR w i l l operaCe ehe subjecC l i n e 
ae ehe FRA c l a s s 1 speed l i m i c of 10 mph. ProCesCanCs conCend 
chac ehe appropriace speed i s ChaC permicced for FRA c l a s s 3 
Crack (40 mph). ApplicanCs have presenCed no evidence ChaC ehe 
subjecc l i n e cannoC be operaCed at the higher speed. I t i s a l s o 
unreasonable to assume thae Che crews would be required to 
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operace ac less Chan opcimum operaeing speeds. We agree wieh 
protestants. At the higher speed, locomotive hours of operation 
would decrease from 228 hours to 72 locomotive hours. This would 
decrease transportation costs by $5,794, maintenance costs by 
$750, and return on investment (ROD expense for locomotives by 
$2,088. 

With respect t o track maintenance costs, applicants' 
estimate of $202,581 i s comprised of $119,936 for nonprogram 
maintenance f o r the Barr-Compro segment, $69,263 for program 
maintenance for ehe Barr-Compro segmenc, and $13,382 f o r 
nonprogram maincenance on Che Compro-Girard segmenc. ProCesCanCs 
argue ehaC ehe Compro-Girard maincenance ($13,382) should be 
elim.inaced because Chat segment would be abandoned even i f 
abandonmenc of Che Barr-Compro segmenc we. denied. Also, the 
protescancs concend ehe Barr-Compro program maincenance ($69,263) 
sho.'ld be eliminaced since the l i n e is now c l a s s i f i e d ae Che FRA 
class 3 l e v e l and should be allowed Co evolve to FRA class 1 by 
e l i m i n a t i n g maintenance. The nonprogram maintenance costs of 
$119,936 are not contested and appear to be reasonable. We agree 
with'protestants that the Compro-Girard nonprogram maintenance 
($13,382) should be eliminated. In t h e i r r e b u t t a l statement, 
applicants contend that UPRR would incur an absolute minimum of 
$22,722 f o r program maintenance on the Barr-Compro segment 
(versus applicants' progratr, maintenance estimate of $69,263). We 
agree with applicants' revised lower maintenance cost estimate. 
Accordingly, the revised maintenance cost for the Barr-Compro 
segment would be $142,658 annually ($119,936 for nonprogram 
maintenance and $22,722 for program mc-^ntenance) . This would be 
$5,343 per mile, which i s reasonable for FRA class 1 track. 
Because the l i n e i s c l a s s i f i e d at a le v e l higher than FRA 
class 1, the l i n e requires nc r e h a b i l i t a t i o n . 

Protestants aigue that trac'tage r i g h t s payments t o I&M 
should be treated as an o f f s e t t o avoidable costs because such 
payments reduce the amount that would be saved as a r e s u l t of the 
abandonment. Trackage r i g h t s compensation to I&M, however, 
concerns the movement of rerouted overhead t r a f f i c , which i s 
i r r e l e v a n t t o our analysis. As we have didcut-sed, i n Decision 
No, 3 we waived the f i l i n g of revenues and costs associated with 
overhead t r a f f i c . Even i f we were to consider the trackage 
r i g h t s payment, f o r a complete analysis we would also have to 
consider the revenues generated by the overhead t r a f f i c and other 
costs incurred i n moving t h i s t r a f f i c , such as fu e l and crew 
wages. In other words, the amount saved by abandonment mighC noe 
be reduced i f both Che revenues and cosCs associaCed wiCh 
overhead C r a f f i c and crackage r i g h t s were considered. 

We have reseated Cecal avoidable coses Co ^•3flecC the 
adjustmencs Co Cransporcacion coses and maincenance-of-way coses 
discussed above. These adjusCmenes reduce forecasC year on-
branch avoidable cosCs from $238,630 Co $170,075. Off-branch 
avoidable coses are increased Co $54,790 for Che forecasC year Co 
re f l e c c cosCs associaCed wich Che forecaseed addicional carloads. 

Opportunity Costs. Opportunity costs are estimated by 
applicants' to be $803,300, computed by m u l t i p l y i n g the average 
r a i l pre-tax cost of capiCal race for 1994 of 18.3V by Che 
valuaCion of road properCy ($4,155,986) dedicaCed Co ehe Crain 
operations conduced over the l i n e and adjusting f o r a holding 
loss of $42,755.''° The greater pare of Che properCy value 

Applicancs used the ICC's 1994 cost of c a p i t a l because 
i t was the most currene reCurn when Che applicacion was prepared. 

(concinued...) 
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commiCCed Co the operacion of Che l i n e i s Che nec salvage vs' ue 
of Crack scruccure, which UPRR escimaces Co be $2,761,100, 
Anocher component i s land, which applicants value at $1,490,000. 
Below we discuss these two components. 

Net salvage - Protestants argue th a t the net salvage value 
of almost $2 m i l l i o n for the Barr-Compro segment would be more 
than o f f s e t by the $2.6 m i l l i o n cost UPRR would incur to upgrade 
e x i s t i n g connections and crossings to allow implementation of 
UPRR trackage r i g h t s from Barr to S p r i n g f i e l d as a result of the 
abandonment. I f t h i s o f f s e t is not applied, SPBC argues that net 
salvage to; the Barr-Compro segment should be calculated by 
mul t i p l y i n g applicants' net salvage value t o r the l i n e by 0.6953 
(26.7 miles from Barr to Compro - 38.4 miles from Barr to 
Girard). We believe that costs associated with upgrading 
e x i s t i n g connections should not be in c l u d t d i n the net salvage 
calculations because the through t r a f f i c w i l l be rerouted 
regardless of whether the l i n e is abandoned. Moreover, i f -we 
were to consider construction costs for rerouting through 
t r a f f i c , i t would also be necessary to consider the savings 
achieved by rerouting. We agree witn protestants that net 
salvage sho'ild be prorated to take i n t o account that no 
maintenance i s required for the line segment between Compro and 
Girard. The r e s u l t i n g restated net salvage for the Barr-Compro 
l i n e segment i s $1,919,827 ($2,761,100 x 0.6953). 

Land '.^alue - Applicants estimate land value for the Barr-
Girard Line t o be $1,490,000. Protestants argue that, because 
UPRR did not f u r n i s h property deeds, i t has f a i l e d t o provi the 
q u a l i t y of i t s t i t l e . Furthermore, protestants say that., i f land 
value i s not set at zero, i t should be prorated using mileage, as 
was do.ne f o r net salvage. Protestants f a i l e d t o iden t i f - ' 
s p e c i f i c deeds to which UPRR in c o r r e c t l y claimed fee t i t l e or t o 
provide a l t e r n a t i v e property values. Because applicants' acreage 
calculations and uni t values appear to be reasonable, we accept 
applicants' land value. Furthermore, we accept protestants' 
method of p r o r a t i n g the Barr-Compro land value because applicants 
did not provide a separate land value f o r that segment. The 
Barr-Compro segment w i l l be valued at $1,036,016 ($1,490,000 x 
0.6953). 

The sum of the restated net salvage value and land value i s 
net l i q u i d a t i o n value ($2,955,843). Total valuation of property 
i s the sum of working c a p i t a l ($3,998), income Cax consequences 
(negacive $99,112) and neC liquidaCion value. Based on ehis 
Cecal properCy valuaCion ($2,860,729), Che nominal reCurn on 
value i s $500,628 (compuCed by mulciplying properCy valuaCion by 
the 1995 pre-Cax cosC of capieal race of 17.5V). This i s 
adjusced by a holding loss of $42,755 Co produce a CoCal reCurn 
on value shown i n ehe second column of Che Cable of $543,383. 

Projec ted Losses. Applicants p r o j e c t an avoidable loss, 
excluding r e t u r n on value, of $109,002. Including return on 
value, losses are projected to be $912,302 in the forecast year. 
A restat?!ment of these numbers usii.g the Board's 1995 cost of 
c a p i t a l determination and changes r e s u l t i n g from arguments raised 
by protestants produces the following numbers: an avoidable 
loss, excluding opportunity costs, of $33,189 and losses, 
including opporCuniCy cosCs, of $576,572 i n Che forecasC year. 

'"(...concinued) 
Since Cha*- time, Che Board has made iCs 1995 cosC of cap i t a l 
decerminacion. 
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A l t e r n a t i v e transportation. Protestancs are locaced ae 
Compro, which, according Co applicancs, i s about 6 miles from 
IntfrscaCe 55, a riajor Chicago-Sprmgfield-SC . Louis Cruck rouCe. 
SpPl claims ChaC, i f Che l i n e were abandoned, i c would incur ac 
lease $100,000 i n added freighC and handling charges. BCI's cose 
of receiving shipmene- would allegedly increase $10,000 per year 
i f ehe l i n e were abandoned. ApplicanCs respond ChaC, i f SpPl 
used a rail-Co-Cruck Cransfer operacion i n Che St, Louis area, 
the a d d i t i o n a l cost would be $66,480, which i s allegedly a very 
small p o r t i o n of the company's p r o f i t s . SpPl replies: chac Che 
increased coses would reduce SpPl's yearly profiC by 3.8V, while 
Che l i n e ' s claimed operaeing loss i s less Chan 0.02V of UP's nec 
income. 

Shipper and community in t e re s t s . Protestants argue chaC ehe 
$110,000 increase i n coses for SpPl and BCI indicaces Chac Chere 
would be subsCancial harm Co local mCeresCs caused by an 
abandonmenc. The Economic Developmenc Council f o r GreaCer 
S p r i n g f i e l d concends Chac che abandonmenc w i l l cause negative 
economic impacts f o r any business that r e l i e s heavily on r a i l 
service. Applicants concend Chac abandonmenc w i l l noc have a 
sign i f i c a n e effecc on shipper and communicy incerescs because Che 
only shippers on che l i n e w i l l noc incur s i g n i f i c a n e addicional 
Cransporcacion charges. 

Discussion and conclusions. The applicable c r i c e r i a weigh 
i n favor of grancing ehe abandonment and denying Che requesc for 
a parCial abandonmenc. We have rescaced Che revenue and cosC 
evidence based on Che Barr-Compro segment i n Che scenario mosc 
favorable Co proCesCanCs, Under our rescaCemenC, the avoidable 
loss IS $33,189 based on revenues of $191,676. When opporCuniCy 
coses are included, che CoCal loss i s $576,572. Alchough Che 
avoidable losses are relaCively low, chey amounc Co over $700 a 
carload. Moreover, Chere are large opporCuniCy cosCs. There i s 
no evidence Chae Chere w i l l be a significanC increase i n Cra f f i c 
i n Che fucure. 

We recognize, and applicanCs concede, t h a t the shippers w i l l 
experience increased costs. Both the ICC and the Board have 
held, however, that the fact that shippers are l i k e l y Co incur 
some inconvenience and added expense i s in s u f f i c i e n C by iCself Co 
ouCweigh che deCriment to ehe public inceresc of concinued 
operacion of uneconomic and excess f a c i l i c i e s . The siCuaCion in 
Chis proceeding i s unusual because Che loss Co shippers i s 
approximaeely Cwice as greaC as ehe avoidable loss of $33,189. 
As noced, however, when opporCuniCy coses are included, Che 
economic loss i s over $575,000. Moreover, i n considering Che 
face ChaC only 47 cars are projecced f o r Che forecasC year, 
applicancs' avoidable loss amounCs Co over $700 a car, a 
sig n i f i c a n e subsidy by Che c a r r i e r . 

We Cherefore conclude Chac Che burden on shippers and 
communieies resulCing from abandonmenc i s ouCweighed by ehe 
burdf imposed on UPRR and on incerstate commerce by the 
finan i s l losses thae would res u l t i f UPRR were required Co 
continue Co operaCe Chis l i n e . Given Chese losses, we muse 
con .ude Chac ehe l i n e i s a burden on inCersCaCe commerce, and we 
w i l l granc che abandonmenc. 

Tennessee Pass Line Abandonm'.n^if SPT seeks t o abandon and 
disconcinue operacions over, and DRGW seeks Co disconcinue 
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operacions over, cwo segmencs of che Tennessee Pass Line.'^' We 
w i l l granC Che applicacions and pecicions for exempcion Co Che 
exCene Co allow for disconcinuance, buC w i l l deny ehe applicacion 
and pecicion f o r abandonmenc auchoricy. Because we are grancing 
disconcinuance auChoriCy, we w i l l noC consider c r a i l use requescs 
or impose public use condicions. We w i l l discuss Che 
disconcinuance issues before addressing ehe abandonmenc requesCs. 

Disconti.mances granted; 10505 p e t i t i o n s . To Che exCent 
that SPT seeks Co disconcinue service m Dockec No. AB-12 (Sub-
No. 189X) and DRGW seeks Co disconcinue service i n AB-8 (Sub-No. 
36X), we f i n d chaC SPT and DRGW have meC Che c r i C e r i a f o r 
disconcinuance exempCions. 

Detailed scrutiny i s not necessary to carry out the r a i l 
transporcacion p o l i c y . By minimizing Che adminiscraCive expense 
of f i l i n g disconcinuance applicacions, Chese exempcion:? w i l l 
exped ce regulacory decisions and reduce regulatory b a r r i e r s to 
e x i t , 49 U.S.C. 1010la(2) and (7). These exemptions w i l l f o s t e r 
sound economic conditions i.nd encourage e f f i c i e n t management by 
allowing the c a r r i e r s to discontinue uneconomic service on the 
l i n e . 49 U.S.C, 10101a(3), (5), and (10), Other aspects of the 
r a i l t r a n s p o r t a t i o n p o l i c y are not affected adversely. 

Regulation i s not necessary to protect shippers from an 
abuse of market power. No .shipper that a c t u a l l y uses the l i n e to 
or i g i n a t e or terminate t r a f f i c has opposed the disconcinuances. 
Applicancs claim ChaC Che major recurring source of l o c a l C r a f f i c 
on ehe l i n e has been salvaged r o l l i n g sCock and cargo from Crain 
accidencs. No loca l C r a f f i c i s expecced Co be generaced on the 
l i n e i n Che fuCure. 

Given our findings regarding ehe probable e f f e c t of Che 
Cransaccions on markec power, we need noC deCermine wheCher Che 
Cransaccions are of limiced scope. Nevercheless, we noCe Chac 
Che transactions involve 69.1 miles of l i n e i n a single s t a t e . 
Under 49 U.S.C. 10505, we w i l l exempt from the p r i o r approval 
requirements of 49 U.S.C. 10903-04, Che disconcin-uance by boch SP 
and DRGW of operacions on ehe Sage-MalCa-Leadville Line. 

Discontinuances granted; applications. To the extent that 
SPT seeks to discontinue serrvice i n Docket No. AB-12 (Sub-No. 
188) and DRGW seeks t o discontinue service i n AB-8 (Sub-No. 39), 
we f i n d that SPT and DRGW have met the c r i t e r i a f o r 
discontinuance. .Most of the opposition to the abandonment and 
discontinuance applications for the Malta-Caiion City Line are 
from ineeresCed parcies concerned abouc che reroueing of C r a f f i c . 
Also, Che major shipper on Che l i n e , ASARCO, has expressed 
concern abouc ehe applicacions. 

The sCaCutory standard governing a disconcinuance under 
49 U.S.C. 10903 i s wheCher Che presenc or future public 
convenience and necessicy require or permic Che proposed 
disconcinuance. As i n abandonmenc proceedings, we muse weigh Che 
p o t e n t i a l harm to affecced shippers and communities against the 
present or fucure burden Chac concinued operation could impose on 
the r a i l r o a d and on interstace commerce. Colorado v. UniCed 

'̂ ' SPT and DRGW, respeccively, f i l e d applicacions i n Docket 
Nos. AB-12 (Sub-No. 188) and AB-8 (Sub-No. 39), f o r the 
abandonmenc and disconcinuance of service over Che 109-mile 
Malea-Canon CiCy, CO l i n e ; and peCiCions f o r exemptions i n Docket 
Nos. AB-12 (Sub-No. 189X) and AB-8 (Sub-No. 36X) , f o r the 
abandonment and disconcinuance of service over the 69.1-mile 
Sage-Malta-Leadville, CO l i n e . 
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StaCes. 271 U.S. 153 (1926!. In Chis proceeding, Che record 
mdicaces Chac ehe MalCa-Canon Cicy Line i s i n c u r r i n g significanC 
losses, described below. 

Train operations. Pursuanc to Decision No. 3, applicants 
provided information r e l a t i n g only t o lo c a l t r a i n service. 
Service to shippers i s usually provided by through t r a i n s 
operaeing 7 days per week. Minerals, chem.icals, and scrap meCal 
are Che p r i n c i p a l commodicies shipped over Che l i n e . 

Due Co Che very low volume of l o c a l C r a f f i c generaCed by ehe 
l i n e , a service frequency of one cycle per week would be adequaCe 
i f Che l i n e were operaCed so l e l y f o r lo c a l t r a f f i c . The CoCal 
carloads shipped f o r Che nine si g n i f i c a n e shipper/receivers on 
ehe subjecc l i n e i n 1993 and 1994 were 574 and 528, respeccively. 
For Che mosc currene parCial year available (January 1, 1995, 
through June 30, 1995), a t o t a l of 258 carloads (predominantly 
minerals) were shipped. Applicants' projected forecast year 
t r a f f i c of 492 cars i s not challenged. 

Revenue and cost data. As shown m the fo l l o w i n g table, 
applicants estimate that f o r the forecast year November 1, 1995, 
through October 31, 1996, l o c a l t r a f f i c on the l i n e w i l l generate 
avoidable losses Chae can be avoided by abandonmenc and cessacion 
of operacions. ApplicanCs' cosC estimates, including r e t u r n on 
value, are not conCesced. We summarize chem as follows: 

(ForecasC Year) 

ToCal Revenue $1,286,649 
ToCal On-Branch Coses $891,239 
ToCal Off-Branch CosCs 915,777 
Tocal Avoidable CosCs 1.807,016 
Avoidable Loss, E x c l u d i n g 

1.807,016 

ReCurn on Value 520,367 
ReCurn on Value 1.259.808 
Avoidable Loss, I n c l u d i n g 

ReCurn on Value $1,780,175 

Revenues. ToCal revenues f o r Che forecase year are 
projecced Co be $1,236,649. This i s based on ehe movemene of 
492 cars. 

Avoidable Costs. Total on-branch costs are estimated t o be 
$891,239, consisting l a r g e l y of maintenance-of-way and strucCure 
coses, escimaeed by applicancs Co be $555,114. Wich respecC Co 
chese Crack maincenance cosCs, applicancs eseimace a norrmalized 
annual expendicure of $5,093 per main Crack mile Co maintain the 
Crack ae FRA class 1 sCandards, excluding maintenance costs 
associated wich overhead C r a f f i c . Because che l i n e i s c l a s s i f i e d 
aC a l e v e l higher Chan FRA class 1, no rehabilicacion i s 
required. Review of applicanCs' calculacions indicaces thaC Che 
maincenance esCimaCe of $555,114, and Che q u a n t i t i e s and u n i t 
coses used Co develop ehe eseimace, appear Co be reasonable. 

Opportunity Costs. OpporCuniCy cosCs are escimaeed Co be 
$1,259,808, compuCed by mulciplying ehe average r a i l pre-Cax cosC 
of capical race f o r 1994 of 18.3V by Che valuation of road 
property ($6,809,017) dedicated Co ehe Crain operations conducCed 
over Che l i n e , and adjuscing for a holding loss of $13,758. The 
majoriCy of ehe properCy value commiCCed Co ehe operation of the 
l i n e i s the nee salvage value of Crack s t r u c t u r e , which i s 
escimaeed Co be $7,079,625. Land i s valued aC $378,000. 
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Projected Losses and Estimated Subsidy. ApplicanCs projecc 
an avoidable loss, excluding opporCuniCy coses, of $520,367. 
Including opporCuniCy coses, losses are projecced Co be almosC 
$1.8 m i l l i o n i n Che forecase year, A resCacemenC of these 
numbers Co Cake inCo accounc our 1995 cose of capical 
decerminacion, which resulcs i n a pre-Cax cosC of capical of 
17,5V, produces opporCuniCy cosCs of $1,205,336. Losses, 
including opporCuniCy coses, would be approximaeely $1.73 
m i l l i o n . 

A l t e r n a t i v e transportation. The main shipper ser-/ed by ehe 
l i n e i s ASARCO, whose C r a f f i c accouncs f o r 477 of che 492 
carloads of lead and zinc ore projecced for ehe forecasC year. 
ASARCO and SPT have discussed bu i l d i n g a new Cransload f a c i l i e y 
aC a sice i n Che Canon Cicy area where ASARCO could Cruck Che ore 
fo l l o w i n g an abandonmenc or disconcinuance of service. ASARCO 
does noe claim Cransloading i s in f e a s i b l e or Chac ies mine would 
noe be able Co operaCe, I t does suggcsC, however, ChaC Che new 
arrangemenCs would noc be as aa t i s f a c t o r y as tiie current one. No 
other cuscomers who receive or ship C r a f f i c on Che l i n e f i l e d 
commencs. ApplicanCs conCe.-̂ i Chac Crucking of ore was common 
when ehe area was much more hsavily mined, and Chac ie should noC 
be d i f f i c u l c Co b u i l d a cransloading f a c i l i - y i n Canon CiCy 
comparable Co Che one i n MalCa. 

Shipper and community i n t e r e s t s . As noted, no shippers 
besides ASARCO f i l e d commencs. CWAC argues Chae ehere i s a much 
higher demand f o r l o c a l shipping Chan currenC C r a f f i c indicates. 
Applicancs claim Chac Che projecced C r a f f i c i s u n r e a l i s c i c , 
arguing Chac some of Che movemenCs are being shipped by Cruck and 
Chae some of Che movemencs originaee or terminate at Florence, 
CO, which i s noC on the l i n e . 

Discussion and conclusions. The applicable c r i t e r i a weigh 
i n favor of discontinuance. The l i n e i s inc u r r i n g heavy 
operating losses and claims of s i g n i f i c a n t l y increased t r a f f i c 
have not been substantiated. Accordingly, the p o t e n t i a l harm t o 
shippers and communieies from disconcinuance of service i s 
oucweighed by Che burden on Che c a r r i e r s and on inCerstace 
commerce from concinued operacions. BoCh SPT and DRGW may 
disconcinue serrvice over ehe subjecc l i n e . 

Abandonments not granted. In most s i t u a t i o n s , the lack of 
shipper opposition, l i c c l e local C r a f f i c , and significanC losses 
over Che MalCa-Canon CiCy Line, discussed above, would also 
supporC a granc of Che pecicion and Ch2 applicacion Co allow f o r 
abandonmenc. Here, however, Chere i s a significanC facCor Chat 
m i l i t a c e s againsc grancing abandonmenc: indicacions i n Che 
record Chat Che MoffaC Tunnel Line may lack Che capaciCy Co 
handle overhead C r a f i i c rerouCed from che Tennessee Pass Line. 

We have discussed Chis issue e a r l i e r . IC i s clear t h a t , 
because of ehe imporCance of ehis Chrough rouCe, per m i t t i n g 
abandonment now would be inconsiscenc wieh Che r a i l 
Cransporcacion p o l i c y . We w i l l accordingly deny the peCiCion f o r 
exempcion Co ehe exCenC ic seeks abandonmenc auChoriCy. 
Moreover, because of quesCions raised abouC Che a b i l i c y of Che 
Moffac Tunnel Line Co handle ehe rerouCed overhead C r a f f i c , we 
cannoc f i n d Chat Che presenC or fuCure public convenience and 
necessicy permic ehe abandonmenc of Che Malca-Cafion CiCy Line. 
We w i l l Cherefore deny Che abandonmenc applicacion Co Che exCenC 
i t seeks abandonment auchoriCy. 
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Public Int e r e s t Conditions. 
T r a i l Use. Request;; for issuance of c e r t i f i c a t e s or notices 

of i n t e r i m c r a i l use (CITUs or NITUs! Co acquire righcs-of-way 
under ehe Nacional T r a i l s SysCem Act, 16 U.S.C. 1247(d), were 
f i l e d i n 10 proceedings: Docket Nos. AB~3 (Sub-No. 130, 131, and 
133X), AB-33 (Sub-Nos. 96, 97X, 98X. and 99X), and AB-12 (Sub-No. 
184X, 188, a.-̂d 189X) , We w i l l not issue a CITU or NITU i n the 
two Tennessee Pass Line proceedings. Docket Nos. AB-12 (Sub-Nos. 
188 and 189X) , because '̂ ê are denying the requested abandonments 
and are issuing only discontinuance authority. No t r a i l use or 
public use conditions nay be imposed where only discontinuances 
are being granted. Southern P a c i f i c Transportation Company--
Discontinuance of Service Exemption- - In Ventura County. CA. 
Docket No. AB-12 (Sub No, 143X) (ICC aerved Nov. 20, 1992). 

We w i l l issue a CITU or NITU i n the other eight 
proceedings.'*' The c r i t e r i a for imposing t r a i l use and r a i l 
banking have been met. The parties have submitted statements of 
willingness to assume f i n a n c i a l r e s p o n s i b i l i t y f o r the r i g h t s - o f -
way and acknowledged that use of the rights-of-way are subject to 
future r e a c t i v a t i o n for r a i l service i n compliance with 49 CFR 
1152.29. Applicants have indicated t h e i r willingness t o 
negotif.te t r a i l uf;e agreement.s .'̂ ' 

The parties may negotiate an agreement during the 180-period 
prescribed below. I f the parties reach a mutually acceptable 
f i n a l agreement, further Board approval i s not necessary. I f no 
agreement i s re,'iched w i t h i n ^30 days, applicants may f u l l y 
abandon the l i n e , provided the conditions imposed i n the 
applicable proceeding are met. 49 CFR 1152.29(c) and (d). Use 
of the rights-:)f-way for t r a i l purposes is subject to r e s t o r a t i o n 
fo r r a i l r o a d purposes. 

Our issuance of the NITUs does not preclude other p a r t i e s 
from f i l i n g interim t r a i l use requests w i t h i n 10 days a f t e r 
p u b l i c a t i o n of the notice of exemption in the Federal Register. 
I f , wiehin ehe 10-day period f o l l o w i n g publicacion of Che noCices 
of exempcion, addicional C r a i l use requests are f i l e d , applicants 
are directed to respond to them w i t h i n 10 days. 

The parties should note that operation of the t r a i l use 
procedures could be delayed, or even foreclosed, by the f i n a n c i a l 
assistance process under 49 U.S.C. 10905. As stated i n Rail 
Abandonments--Use of Rights-of-Ways as T r a i l s . 2 I.C.C.2d 591 
(1986) ( T r a i l s ) , o f f e r s of f i n a n c i a l assistance (OFAs) to acquire 
r a i l l i n e s for continued r a i l service or to subsidize r a i l 
operations! Cake prioriCy over inCerim Crail u s e / r a i l banking and 

'" The CITUs w i l l be issued wiChin 43 days of Che service 
of ehis decision i f no o f f e r of f i n a n c i a l assiscance ia Cimely 
made. The NITUs are being issued as part of ehis deci.sion. 

'*'' ApplicanCs sCaCe Chat, f o r non-Colorado l i n e s proposed 
for abandonment, Chey are w i l l i n g Co negociace c r a i l use w i t h any 
or a l l of the parties that have made requests. For Colorado 
abandonments, applicants are - v i l l i n g to negotiate t r a i l use wieh 
ehe SCaCe or any of iCs designees. They are also w i l l i n g Co 
negociace wich ocher parCies requesCing Crail use fo r Colorado 
abandonmencs so long as Che SCaCe of Colorado i s agreeable. 
Applicants have also submieced leccers i n various proceedings 
indicacing Cheir willingness Co negoCiaCe C r a i l use. 
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public use.'** Accordingly, ehe effeccive daCe of Che decisions 
may be posCponed during ehe OFA process. See 49 CFR 1152.27(c), 
(e) and ( f ) . F i n a l l y , i f che l i n e i s sold under che OFA 
procedures, ehe abandonmenc applicacion or ehe peCiCion for 
abandonmenc exempcion w i l l be dismissed and C r a i l use precluded. 
AlCernaCively, i f a sale under Che OFA procedures does noC occur, 
t r a i l use may proceed. 

Public Use. Various parcies i n eighc proceedings have 
soughC public use condicions under 49 U.S.C. 10906. They have 
mec che c r i c e r i a f o r imposing a public use condicion by 
specifying: (1) che condicion soughC; (2) Che public imporcance 
of ehe condicion; (3) Che period of Cime f o r which Che condicion 
would be ef f e c c i v e ; and (4) j u s C i f i c a c i o n for Che Cime period. 
49 CFR 1152.28(a)(2). Accordingly, a :80-day public use 
condicion w i l l be imposed i n Dockec Nos. AB-3 (Sub-No. 133X), 
AB-12 (Sub-Nos. 184X), and AB-33 (Sub-Nos. 96, 98X, and 99X). A 
90-day public use condicion, as parCies have requesCed, w i l l be 
issued i n Dockec Nos. AB-3 (Sub-No. 134X) and AB-12 (Sub-Nos. 
185X and 187X) . 

Madison CounCy TransiC and RTC ask ChaC we impose T r a i l s AcC 
and public use condicions for a period of 180 days afcer Che 
ca r r i e r consummates the abandonment. We w i l l deny Chese 
requescs. I n issuing Che NITUs and CITUs and imposing Che public 
use condicions, we w i l l f o l l o w our usual praccice and have Che 
160-day T r a i l s AcC period run from ehe service dace of Che 
decision, while Che public use condicion w i l l run from Che 
effeccive daCe of ehe decision. 

Concinued operacion of ehe l i n e w i l l noC preclude ehe 
negociacion of an agreemenc f o r incerim. C r a i l use. Our 
j u r i s d i c e i o n Co issue r a i l banking or oCher appropriace orders 
w i l l noe eerm.inaCe u n t i l an abandonment has f i n a l l y been 
consummated. The maximum period ChaC a public use condicion can 
excend under 49 U.S.C, 10906 i s 180 days from the e f f e c t i v e date 
of the order authorizing abandonment. Even i f applicants 
continue to operate during that 180-day period, t h i s w i l l not 
preclude a pub l i c use agreement from being negotiated and 
f i n a l i z e d during that s t a t u t o r y period. 

Persons may f i l e f or both t r a i l use and public use 
conditions. I f a t r a i l use agreement i s readied on a port i o n of 
the right-of-way, applicants must keep the remaining right-of-way 
i n t a c t f o r the remainder of the 180-day period t o permit public 
use negotiations. Also, we note that a public use condition i s 
not imposed f o r the benefit of any one p o t e n t i a l purchasei, but 
racher Co provide an opporCuniCy f o r any inCeresCed person Co 
acquire a righc-of-way Chae has been found suicable f o r public 
purposes, i n c l u d i n g c r a i l use. Therefore, wiCh respecC Co Che 
public use condicion, applicancs are noe required Co deal 
exclusively wieh parcies who have f i l e d reque:Cs buC may engage 
in negoCiacions wieh oCher inCeresCed persons Addicional public 
use requescs are unnecessary where the f u l l 180-day period has 
been imposed. 

Other Conditions Requested. We now turn t o ocher condicions 
requesCed i n ^he variou.c abandonmencs proceedings. 

"* The SCaCemenc i n T r a i l s chac secCion 10905 does noc 
apply Co abandonmenc rxempcions has since been superseded by 
adopcion of rules allowing f c r Che use of OFAs i n exempcion 
proceedinjs. See 49 CFR 1152.27. 
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The C i t y of Flore.ice, CO. We are denying Che requesCed 
condicions. The f i r s e condicion soughe by ehe Cicy of Florence 
i s a variacion on Che Ceneral Corridor divesciCure Cheme. We 
believe ehac ehe condicions we are imposing w i l l adequacely 
preserve Che r a n compecicion that e x i s t s todcy i n the Central 
Corridor. Concerning the other two conditions Florence seeks, 
there i s no statuCory auChoriCy for imposiCion of a 24-moneh 
sCand-sCill condicion or a r i g h c - o f - f i r s C - r e f u s a l condicion. In 
any evene, UP has mar'- various ccmmiCmenCs Cc Che State of 
Colorado that address at least some of the concerns expressed by 
the City of Florence. See UP/SP-232, Tab G at 7-8. 

The City of Fr u i t a , CO. We are denying the requested 
condition as i t pertains to labor - relate d impacts because i t 
"implicates a matter better dealt with under the labor p r o t e c t i v e 
conditions" imposed i n t h i s proceeding. BN/SF s l i p op. at 101. 
Insofar as i t pertains to continued r a i l service, i t f a i l s 
because the City of Fruit a has demonstrated neither (a) that the 
merger w i l l cause competitive harms that should be ameliorated, 
nor (b) that l o c a l t r a f f i c on the Colorado l i n e s targeted f o r 
abandonment i s s u f f i c i e n t to sustain these l i n e s once overhead 
t r a f f i c has been rerouted. 

The U.S. Department of Agriculture, Rocky Mountain Region, 
and the U.S. Department of the I n t e r i o r , Bureau of Land 
Management, Colorado State Office. With respect t o conditions 
(1), (2), and (6), we are denying the conditions because there i s 
no statutory a u t h o r i t y f o r t h e i r imposition. Environmental 
conditions (3), (4), (5), and (7), insofar as they p e r t a i n t o the 
Sage-Malta-Leadville and Malta-Cafion C i t y Lines, are moot because 
we are denying the abandonments. With respect to conditions (3), 
(4), (5), and (7), insofar as they p e r t a i n to the Towner-NA 
Junction Line, we are imposing environmental m i t i g a t i o n 
conditions that should a l l e v i a t e concerns expressed. These are 
indicated i n Appendix G: general environmental m i t i g a t i o n 
conditions #26, #27, #28, #32, and #37, and s p e c i f i c 
environmental m i t i g a t i o n conditions #47 and #48. 

Towner-NA Junct on Par t ies . We are denying the condition 
sought because there i s no statutory a u t h o r i t y f o r a s t a n d - s t i l l 
condition. We note, however, that the concerns raised by these 
parties have been addressed, to some extent, by the various 
commitments UP has made to the State of Colorado. See UP/SP-232, 
Tab G at 7-8. 

The Towji of Avon. We note that, as a p r a c t i c a l matter, the 
two segments of the Tennessee Pass Line have been treated as a 
single e n t i t y i n t h i s proceeding, and that the'-e i s no reason to 
believe that the outcome of t h i s proceeding woula have been i n 
any way d i f f e r e n t had applicants f i l e d a single a p p l i c a t i o n wiCh 
respecc Co Che enCire Tennessee Pass Line. 

The Upper Arkansas Area Council o f Governments. We are 
denying Chese condicions and noCe Chae many of Chese condicions 
have been mooCed by Che denial of Che Tennessee Pass 
abandonmencs. Moreover, Chere i s no sCaCuCory auChoriCy f o r 
imposiCion of a 24-monCh sCand-sCill condicion or a replace-lose-
Caxes CrusC fund condicion, alchough commiCmenCs UP has made Co 
Che ScaCe of Colorado address ae lease some of ehe concerns Co 
which Chese condicions are direcCed, see UP/SP-232, Tab G ae 7-8. 

The Colorado Department of Public Health and Environment and 
the UniCed States Environmental Protection Agency, Region V I I I ; 
RTC; and the L e a d v i l l e C o a l i t i o n . With Che denial of Che 
Tennessee Pass abandonmencs, chese various Tennessee Pass 
environmental conditions are moot. 
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Viacom Internatic.nal Inc. (1) We are imposing, as 
indicated i n Appendix G, s p e c i f i c environmental r-.itigation 
condition #46 to provide continued access f o r Viacom t c the Eagle 
Mine s i t e . 

(2) Viacom's second c o n d i t i o n has been mooted by the denial 
of the Tennessee Pass abandonments. 

ENVIRONMENTAL CONSIDERATIONS. 
Extensive Environmental Review Process. Under the National 

Environmental Policy Act (NEPA! and rel a t e d envircr.-.e.-.tal laws, 
the en->/ironmental e f f e c t s of the merger and the a.-.cillary 
abandonment and construction p r o j e c t s that were prcpcsed by 
applicants must be considered, and we have thoroug.-.ly done so. 
Our environmental s t a f f , the Section of Environmental Analysis 
(SEA), conducted various p u b l i c outreach a c t i v i t i e s tc inform the 
public about the proposed merger and to encourage and f a c i l i t a t e 
public p a r t i c i p a t i o n i n the environmental review prccess.'" 

As part of i t s environmental review, SEA prepared d e t a i l e d 
analyses not only of the systemwide e f f e c t s of the proposed 
merger, but also of p a r t i c u l a r merger-related ac t i - . - i t i e s that 
wculd a f f e c t i n d i v i d u a l r a i l l i n e segments, r a i l -.ards and 
intermodal f a c i l i t i e s to a degree that would meet r r e.xceed our 
thresholds'*' for environmental analysis. Sefi 4 9 CFR 
1105 . 7 (e) (5) ( i ) and ( i i ) . ' * ' SEA conducted a thorcugh 
independent analysis, which included v e r i f y i n g p r o j e c t e d r a i l 
operations; v e r i f y i n g and estimating noise le v e l i - p a c t s ; 
estimating increases m a i r emissions; assessing p o t e n t i a l 
impacts on safety; and performing land use, hab i t a t S'urface 
water and wetlands surveys, ground water analyses ar.'i .historic 
and c u l t u r a l resource surveys. 

Based on the information provided by the p a r t i e s and other 
agencies, SEA issued a comprehensive Environmental Assessment 
(EA) on A p r i l 12, 1996. SEA received approximate 1\- I f . " comments 
following issuance of the EA. To address those ccrr-ents and the 
other environmental comments received throughout ti-.e 
environmental review process (approximately 400 ir. t c t a l ) , SEA 
undertook a d d i t i o n a l environmental analysis, which cul-mated i n 
the issuance of a d e t a i l e d Post Environmerital Assess-er.t 
(Post EA! on June 24, 1996, r e f i n i n g some of the discussion and 
mi t i g a t i o n recommended i n the ElA. 

'** SEA sent approximately 400 consultation l e t t e r s t o 
various agencies seeking th ' - i r comments. In additiJ>n, SEA 
consulted w i t h federal, state, and lo c a l agencies, a f f e c t e d 
communities, UP and SP, and UP/SP's environmental ccr.s-ultants t o 
gather and disseminate information about the proposal, i d e n t i f y 
p o t e n t i a l environmental impacts, and develop appropriate 
m i t i g a t i o n measures. 

'*' These thresholds ensure that those r a i l l i n e segments 
and f a c i l i t i e s chac would experience a subsCancial ir-.crease i n 
Cr a f f i c as a resulc of ehe Cransaccion are choroucnl\ analyzed 
for pocencial a i r qualiCy, noise, Cransporcacion, and safeCy 
impaccs. 

SEA and iCs independent t h i r d - p a r t y consultant conducted 
approximately 150 s i t e v i s i t s . They alsc analyzed UF SP's 
Environmental Report, operaeing plan. Preliminary D r a f t 
EnvironmenCal Assessmenc and oCher pleadings, a l l of the 
settlement agreements encered i n t o during Che environmental 
review process, and technical sCudies. 
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As a resulc of iCs invescigacion, SEA concluded Chae che 
merger would resulC i n several environmenCal benefics, i n c l u d i r g 
a syseemwide nec reduccion of 35 m i l l i o n gallons of diesel f u e l 
consumption (based on 1994 fig-ares) from r a i l operations and 
t r u c k - t o - r a i l operacions, systemwide improvements to a i r q u a l i t y 
from reduced f u e l use, and a reduction i n long-haul truck miles, 
highway congestion and maintenance, and motor vehicle accidents. 

SEA also concluded that the merger and r e l a t e d r a i l 
abandonments and constructions could have p o t e n t i a l environmenCal 
effeccs regarding safeCy, a i r qualiCy, noise, and Cransporcacion, 
including Che Cransporcacion of hazardous macerials, and, i n -he 
EA, SEA propo.'ed mieigaCion measures addressing Che environmenCal 
concerns ehaC wer^ raised. In Che Pose EA, based on furcher 
analysis and review of che environmenCal commencs, SEA developed 
more comprehensive and s p e c i f i c a l l y Cailored micigacion 
recommendacions. As a resulc of consulcacions wieh SEA, UP/SP 
agreed Co underCake pa r c i c u l a r micigation measures. In a d d i t i o n , 
several local communities negotiated memoranda of understanding 
wi t h UP/SP to implement m i t i g a t i o n measures and take other 
appropriate actions Co address Cheir parcicular environmenCal 
concerns. 

SEA concluded ChaC, wieh Che Pose EA miCigaCion measures, 
ehe proposed merger would not s i g n i f i c a n t l y a f f e c t the q u a l i t y of 
the human environment on a systemwide, regional, or local basis. 
We agree that the conditions recommended i n the Post EA w i l l 
adequacely mieigaCe Che pocencial environmenCal impacCs 
i d e n e i f i e d during ehe course of Che environmenCal review, and we 
w i l l impose Chose condicions here (see Appendix G ) W e also 
adope SEA'S environmental analysis and the conclusions reached i n 
the EA and the Post EA. 

No Need f o r Envirozunental Impact Statement. We have 
considered the arguments of some pa r t i e s that an environmental 
impact Statement (EIS) i s required here, but do not believe thaC 
one i s needed. An EIS i s required only f o r "major federal 
acCions s i g n i f i c a n c l y affeccing ehe qualiCy of Che human 
environmenC." 42 U.S,C. 4332 (2) (C) .'*' Under our environmenCal 
ru l e s , 49 CFR 1105.6(b)(4), an EA i s normally s u f f i c i e n c 
environme-.iCal documenCaCion i n r a i l merger cases Co allow us t o 
take the r e q u i s i t e "hard look" at the proposed accion."° 

'*' We noCe ChaC Che mieigaCion recommended i n Che PosC EA 
for Cwo proposed abandonmencs i n Colorado (Sage Co Leadville and 
MalCa Co Canon CiCy) has been modified Co reflecC o-ar decision Co 
permic only disconcinuance of r a i l service, and noC abandonmenc, 
aC Chis Cime. OCher c l a r i f y i n g changes have been made as w e l l . 

'*' The idenCificaCion of such acCions i s a maCCer for Che 
agency Co decermine, as long as Che decerminacion i s noc 
a r b i c r a r y or capricious. See Goos v. ICC 911 F.2d 1283, 1292 
(8Ch Cir. 1990), c i t i n g Marsh v. Oregon Nacural Resources 
Council, 490 U.S. 360, 377 (1989). 

Whil'; ehis merger involves somewhaC more Crackage Chan 
oCher merger proposals Chac have come before our predecessor 
agency, ehe ICC, chaC does noe mean ChaC Che qualicacive 
environmenCal effecCs of Chis merger are greaCer (or d i f f e r e n c ) 
Chan ehose of Che ocher r a i l r o a d mergers ChaC have been 
consi^'?red. S i m i l a r l y , Che exCensive Crackage r i g h t s thaC we are 
grancing i n Chis decision Co preserve comfacicion generally w i l l 
noC creaCe addicional C r a f f i c (or poCenCially significanC 
environmenCal impaccs). T r a f f i c ChaC can be e f f i c i e n c l y handled 

(concinued...) 
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Moreover, interested p a r t i e s received e s s e n t i a l l y the same 
be n e f i t s they would have received with an EIS. As the EA and 
Post EA show, SEA conducted a thorough and comprehensive 
environmental review. There was extensive notice and opportunity 
for input from the public and appropriate agencies throughout the 
process. In addition to the EA, SEA issued a det a i l e d Post EA 
which contains SEA's i n d i v i d u a l renoonses to the comments on the 
EA and thus r e f l e c t s not only the ^ rk of SEA but also the 
c r i t i c a l views of interested p a r t i e s and agencies. 

F i n a l l y , the environmental m.itigaticn we are imposing here 
i s f a r ''eaching and comprehensive."' As appropriate, i t 
addresses impacts on a v a r i e t y of levels: systemwide, r a i l 
c o r r i d o r - s p e c i f i c , and l o c a l . There i s m i t i g a t i o n f o r p a r t i c u l a r 
r a i l l i n e segments, r a i l yards, intermodal f a c i l i t i e s , and r a i l 
abandonments and constructions. In short, no EIS i s required 
because our environmental m i t i g a t i o n conditions s p e c i f i c a l l y 
address the p o t e n t i a l environmental impacts associated with Che 
m.erger and ensure Chere w i l l be no significane environmenCal 
effec c s . " ' 

Reno and Wichita. As discussed i r the Post EA, i n 
developing m i t i g a t i o n f o r two c i t i e s , R- o, NV, and Wichita, KS, 
SEA concluded that f u r t h e r , more focused m i t i g a t i o n studies are 
warranted, notwithstanding the extensive analysis including s i t e 
v i s i t s and meetings with c i t y o f f i c i a l s , emergency response 
representatives and business i n t e r e s t s ; that already has bean 
done t o i d e n t i f y environmental concerns and a r r i v e at appropriate 
m i t i g a t i o n f o r these two communities. Nothing i n the record 
here, however, suggests that the p o t e n t i a l environmental e f f e c t s 
of the merger m Reno or Wichit?. are so se-/ere that 
implementation of the merger should not proceed p r i o i •"o the 
completion of the studies.'" To the contrary, i n both Reno and 

{ . . . continued) 
by t r a i n would be handled by t r a i n whether or not the trackage 
r i g h t s at issue here were granted. 

"' For example, w i t h respect to safety, our m i t i g a t i o n 
includes more frequent track and t r a i n car inspections, signs on 
grade crossings i d e n t i f y i n g t o l l free numbers to c a l l i n the 
event of a signal malfunction, and a requirem.imt that UP/SP 
provide emergency response personnel w i t h information regarding 
a n t i c i p a t e d t r a i n movements and work w i t h communities to develop 
plans t o deal w i t h the t r a n s p o r t a t i o n of hazardous materials, 
emergencies, and the upgrading of grade crossing signals. I n 
ad d i t i o n , UP/SP w i l l be required t o equip c e r t a i n t r a i n s c a r r y i n g 
hazardous materials with two-way end-of-train devices to enhance 
braking c a p a b i l i t i e s on p a r t i c u l a r l i n e segments. In response t o 
concerns i n v o l v i n g a i r p o l l u t i o n , UP/SP w i l l have t o reduce 
i d l i n g of locomotives, close box car doors on empty cars, and use 
more e f f i c i e n t locomotives when the equipment becomes a v a i l a b l e . 

"' Sfifi, e.g.. Si 3rra Club v. DOT. 753 F.2d 120, 127 (D.C. 
Cir. 1985); Cabinet Mcuntains Wilderness v. Peterson. 685 F.2d 
678, 682 (D.C. Cir. 1S82). 

'" We note that the Supreme Court has rejected arguments 
that NEPA demands the formulation and adoption of a plan t h a t 
w i l l f u l l y mitigate environmental harm before an agency can act. 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352-53 
(1989). Rather, the d e f e r r a l of a decision on s p e c i f i c 
m i t i g a t i o n steps u n t i l more d e t a i l e d information i s available i s 
embraced i n the procedurts promulgated under NEPA. See Public 
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