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Wichita the environmental impacts are limited to the effects of
an increase in traffic on existing rail lines. Also, the
mitigation conditions that we are imposing now assure that, while
SEA conducts these studies, the environmental status quo will
essentially be preserved in Reno and Wichita.?**

As the EA and Post EA show, SEA already has carefully
assessed the impact of the merger on Renc and Wichita and
identified its likely environmental effects. Based on its
analysis, SEA ccncluded that, with the systemwide and corridor-
specific mitigation already imposed and the conditions to be
arrived at following the independent mitigation studies, there
will be no significant environmental impacts to Reno and Wichita,
and we agree.

The sole purpose of the mitigation studies will be to arrive
at specifically tailored mitigation plans that will ensure that
localized environmental issues unique to these two communities
are effectively addressed. For example, with respect to
vehicular and pedestrian s;afety, SEA has determined that
separated grade crossinc - and pedestrian overpasses and/or
underpasses will be neec :d to address safety concerns on the
existing rail lines in Reno and Wichita. Accordingly, the
studies will identify the appropriate number and precise location
of highway/rail grade separations and rail/pedestrian grade
separations in Reno and Wichita. With respect to air quality, we
have imposed mitigation measures that reduce locomotive fuel
consumption and air pollution, call for more efficient railroad
equipment and operating practices, and require consultation with
air quality officials.’*®* As further insurance, the studies
will consider additional mitigation to address the air quality
effects unique to Reno and Wichita. In this merger, noise
impacts would result from more frequent exposure to horn noise
rather than greater intensity of sound, No additional types of
noise would be introduced. To address noise impacts, we are
requiring UP/SP to consult with affected counties to develop
focused noise abatement plans. As the Post EA notes, however,
safety dictates that railroads sound their horns at grade
crossings.?*® Any attempt significantly to reduce noise levels

Y ounrI)

Utilities Comm'n of California v. FERC, 900 F.2d 269, 282-3 (D.C.
Cir. 1990). NEPA "does not require agencies to adopt any
particular internal decisionmaking structure."

Electric Co. v. NRDG, 462 U.S. 87, 100 (1983). It is well
settled that NEPA does not repeal other statutes by implication
and that if the agency meets NEPA's basic requirements, it may
fashion its own procedural rules to discharge its multitudinous
duties. Vermont Yankee v. NRDC, 435 U.S. 519 (1978); United
States v. SCRAP, 412 U.S. 669, 694 (1973).

% The courts have recognized that there is no violation of

NEPA where proposed actions will not effect a change in the

status quo. See Sierra Club v. FERC, 754 F.2d 1506, 1509-10 (9th
Cir. 1985).

*  Because trains are mobile, rather than stationary
sources, air quality impacts associated with locomotive emissions
are spread over a large area. Therefore, the lmpacts at any
individual location are typically relatively minor.

¢ SEA indicates that FRA has been directed by the Swift
Act generally to require that horns be sounded at all grade
crossings.
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at grade crossings would jeopardize safety, which we consider to
be of paramount importance.

The studies will be conducted by SEA with the assistance of
an independent third party contractor. Although retained by
UP/SP, SEA will select the contractor. The contractor will work
under the sole supervision, direction, and control of SEA.

The mitigation studies will include consultations with the
affected communities, counties, and states, Native American
tribes, the FRA, and other appropriate agencies, as well as
UP/SP. There will be public notice and participation. The
public will be consulted regarding the range of additional
mitigation to most effectively address increased rail traffic on
the existing rail lines in Reno and Wichita. SEA will prepare
draft mitigation studies and make them available to the public
for review and comment. After SEA assesses the comments, it will
design the most effective mitigation for these particular
communities to add to the mitigation that has already been
imposed.

SEA’s final mitigation studies and its recommended
mitigation plans for Reno and Wichita will be made available to
the public and will be submitted to us for our review and
approval. We will then issue a decision imposing specific
mitigation measures. This entire process will be completed
within 18 months of consummation of the merger.

In the meantime, as explained in the Post EA, during the
18-month study pericd UP/SP will be permitted to add only an
average of two additional freight trains per day to the affected
rail line segments (Chickasha, OK, to Wichita and Roseville, CA,
to Sparks, NV),?®’ which is below the threshold level for
environmental analysis.?*® UP/SP will be prohibited from
increasing traffic to the levels they projected under the merger
(11.3 daily trains for Reno and 7.4 trains for Wichita) without
our approval.?®® Thus, there will be no significant adverse
environmental impacts to these communities while SEA, the Board,

#7  For nonattainment areas such as Reno, our rules pr rm.t
railroads to operate up to three additional trains per day. The
threshold for attainment areas such as Wichita is normally an
increase of eight trains or more a day. Here, we are taking a
more conservative approach and will permit for Wichita only an
average increase of two trains per day. In short, these limited
increases for Reno and Wichita are at or below the threshold
levels, and the environmental status quo will essentially be
maintainad. This addition of an average of two trains a day
includes BNSF tra.ins but does not include Amtrak trains, which
are unrelated to th> merger.

% We note that an existing railroad can jncrease its level
of operations without coming to us, and without limitation.
Thus, if UP and SP had not proposed this merger, SP on its own
could have increased the number of trains on its line in Reno to
any level it considered appropriate. Allowing an inzrease of up
to two trains per day during the interim period takes into
account that the number of trains going through Reno and Wichita
might have been increased even without the merger.

7 yUp/SP will be required to file verified copies of
station passing reports of train movements for Reno and Wichita
on a monthly basis with SEA for the durution of the study period.
We will review them to ensure compliance.
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and the parties work to arrive at additional tailored mitigation
for those cities.

It should be noted that the studies will focus only on the
mitigation of the environmental effects of additional rail
traffic through Reno and Wichita resulting from the merger.
Mitigation of conditions resulting from the preexisting
development of hotels, casinos, and other tourist-oriented
businesses on both sides of the existing SP rail line in Reno, or
the preexisting switching operations that are a primary source of
the congestion associated with the existing UP line in Wichita,
are not within the scope of the studies. Similarly, the
construction of a new rail line now under consideration by Reno
is too preliminary to be assessed now.?”

The studies will carefully examine private and public
funding options, as we believe that the cost of mitigation for
Reno and Wichita should be shared. Finally, the studies will
provide the parties with additional time to pursue and agree to
independent and innovative mitigation plans (such as the
memorandum of understanding executed by UP/SP and Truckee, CA,
whereby UP/SP will share in the cost of an underpass construction
project and contribute to a fund to buy back obsolete wood
burning stoves) .

In sum, pending determination of the exact mitigation
measures to be required for Reno and Wichita, UP/SP will be
subject to a traffic cap on the affected rail lines to ensure
that no adverse effects to the environment will occur and
existing environmental conditions will essentially remain
unchanged. Because we already know the nature and general
parameters of the appropriate mitigation measures for Reno and
Wichita, based on our analysis of the environmental impacts and
imposition of systemwide and regional mitigation, we find that,
with the more specific mitigation that will be developed, the
merger will not significantly affect the quality of the
environment in those two locations.

Comments of EPA. On July 12, 1996, we received comments
from the United States Environmental Protection Agency (EPA) on
various aspects of the EA and the Post EA.?’”* EPA notes that,
in analyzing air quality, the EA failed specifically to identify
"maintenance" areas,?’? which it believes may have caused air

#7 plans for such a line are only in the development stage.
SEA indicates that such a project could take up to 10 years to
finalize. If the contemplated construction reaches the stage of
an actual proposal requiring our approval, SEA would prepare an
appropriate environmental document at that point. Sse

Kleppe v.
Sierra Club, 427 U.S. 390, 410 n.20 (1976); Crounse Corp. v. ICC,
781 F.2d 1176, 1193-96 (6th Cir. 1986).

7 SEA agreed to EPA’s request for an extension of time to
comment on the Post EA. We welcome EPA’'s input after reviewing
our environmental analysis, since, as EPA notes, it generally
does not comment on EAs.

#7?2  There are three classifications for air quality:
attainment areas, in which levels of certain pollutants are
considered equal to or better than federal and state ambient air

rality standards; nonattainment areas, in which levels of one or
more pollutants do not meet federal and state ambient air quality
stancdards; and maintenance areas, which were at one time
nonattainment areas but have subsequently improved their air
quality and are now in attainment for the vrelevant pollutant(s).
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quality concerns to be overlooked.?”? But maintenance areas

were not ignored in SEA’'s analysis. For those areas that were
not classified as nonattainment, SEA applied the EPA conformity
emission threshold levels applicable to maintenance areas. This
means that SEA analyzed both attainment and maintenance areas
under tk: more rigorous standards applicable to maintenance
areas, and that, if anything, the anticipated effects of the
proposed merger on air quality are conservative. We believe that
air quality has been thoroughly analyzed, and that the mitigation
we are imposing here, along with the more specific measures which
will be arrived at in the further mitigation studies for Reno and
Wichita,?’* adequately mitigates any potential adverse air
impacts.

EPA further states that the EA used the terms NO, and NO,
incorrectly. We recognize that NO, is not a criteria pollutant
under EPA and sta“e ambient air quality standards. In assessing
air quality emissions, SEA looked at emission factors applicable
to NO,, instead of NO,, because NO, emission factors are readily
available through EPA documents and other sources, while NO,
emissions are not. SEA based its calculations on the
conservative assumption that all NO, emissions are composed of
NO,. This conservative approach, which is widely accepted,
ensured that the criteria pollutant NO, was adequately assessed
in SEA’'s analysis. Moreover, by using this approach, SEA used
higher NO, emissions than would actually be emitted.

EPA also expressed some difficulty understanding SEA’s
estimates of the projected net increase and decrease in air
emissions with the mitigation measures we are imposing. While we
believe that the text of the Post EA adequately explains the data
in Tables 3-5 and 4-4, we have generated and attached as
Appendix H an additional table to further clarify the net
emissions reflecting mitigation.

EPA notes that some of the proposed rail line abandonments
in Colorado run through or near EPA-designated Superfund sites.
EPA is troubled that soil in and around the railroad lines could
require remeaiation, that UP/SP might not be obligated to honor a
consent decree, and that possible future trail use could expose
the public to hazardous substances. These concerns are premature
because, as discussed above, we are permitting only the
discontinuance of rail service, and not abandonment of the
involved lines. Thus there will be no salvage of these lines or
opportunity for trail use unless and until UP/SP obtains our
authority to abandon these lines.?’®

277 We note that EPA does not disagree with SEA's
determination that the proposed merger it not subject to EPA’'s
regulations entitled "Determining Conformity of General Federal
Actions to State or Federal Implementation Plans" (General
Conformity). The General Conformity criteria do not apply
directly to railroad operations, except for future locomotive
emission standards. SEA properly concluded that the proposed
merger does not meet the definitions in the General Conformity
regulations at 40 CFR 51.852 hecause, as a regulatory agency, the
Board does not maintain program control over railroad emissions
as part of its continuing responsibilities.

27¢  SEA will take into account EPA’s concerns and consult
with them in conducting its mitigation studies for Reno and
Wichita.

27 At that point, we will analyze the potential
environmental impacts of the proposed abandonments.
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While trail use requests can be made if the abandonments are
granted, any trail arrangement would not supersede the
requirements of the specific laws that govern Superfund
sites.”’® Nor would we thereby become involved in negotiating
or enforcing consent decrees involving remediation of those
sites.

EPA does not view requiring UP/SP tc comply with existing
federal, state, and local regulation as mitigation. We believe,
however, that requiring compliance with other laws and
regulations, such as FRA’'s safety regulations, can assist in
reducing the potential environmental impacts of the actions
before us. If the railroad fails to comply with conditions that
we have imposed, parties can notify us and request that we (as
well as the agency that has promulgated the regulation) take
appropriate action.

In any event, the mitigation we are imposing here goes well
beyond requiring compliance with other laws and regulations. For
example, it includes more frequent track and train car
inspections to reduce anticipated safety impacts and reduced
1dlirg of locomotives and the use of more efficient locomotives
to offset air pollution emissions associated with the merger.
Moreover, to enhance safety, UP/SP will be required to equip
certain trains carrying hazardous materials with two-way end-of-
train devices to improve braking capabilities on particular line
segments.

EPA suggests that we failed to discuss the env.ronmental
impacts associated with the handling and disposal Jf waste
materials for the proposed abandonments and constructions. But
we have included detailed mitigation for these actions. See

Appendix G, including conditions #26, #27, #62 and #63.

EPA questions whether SEA considered all the settlement
agreements reached with competing railroads and trade
associations. SEA specifically took all settlement agreements
into account in its analysis, as the EA and Post EA show.

Finally, we disagree with EPA’'s suggestion that SEA should
revisit its consultation efforts with Native American tribes.
SEA’s efforts to contact and consult with Native American tribes
have been extensive. As part of its outreach activities, SEA
contacted approximately 11 area offices of the Bureau of Indian
Affairs to inform them about the proposed merger; three offices
commented and provided the names of tribes that should be
contacted. 3oth the EA and Post EA were distributed to 31
American Indian tribes. In addition, there was newspaper and
Federal Register notice to inform all affected tribes and
communities about the proposed merger and how they could
participate. To ensure continued participation, SEA will contact
the affected Native American tribes when initiating its
mitigation studies for Reno and Wichita and invite them tc
participate.

FINDINGS

In Finance Docket No. 32760, we find: (a) that the
acquisition by UPC, UPRR, and MPRR of control of SPR, SPT, SSW,
SPCSL, and DRGW through the proposed transaction, as conditioned
herein, is within the scope of 49 U.S.C. 11343 and is consistent

276

See Uni
1D, Docket No. AB-33 (Sub-No. 70) (ICC served Dec. 2, 1994).
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with the public interest; (b) that the transaction will not
adversely affect the adequacy of transportation to the public;
(c) that no other railroad in the area invclved in the
transaction has requested inclusion in the transaction, and that
failure to include any such railroad will not adversely affect
the public interest; (d) that the transaction will not result in
any guarantee or assumption of payment of dividends or of fixed
charges, or any increase in total fixed charges, excopt as
specifically approved herein; (e) that the interescs of employees
affected by the proposed transaction does not make such
transaction inconsistent with the public interest, and any
adverse effect will be adequately addressed by the conditions
imposed herein; (f) that the transaction, as conditioned herein,
will not significantly reduce competition in any market; and
(g) that the terms of the transaction are just, fair, and
reasonable. We further find that the compatitive conditions
imposed in Finance Docket No. 32760, including but not limited to
those embraced in the BNSF,?”” CMA, and URC agreements, and
further including but not limited to the various modifications we
have required with respect to the terms of the BNSF and CMA
agreements (particularly with respect to new facilities,
transloading facilities, build-out/build-in options, contracts at
2-to-1 points, and SIT facilities), are consistent with the
public interest. We further find that the oversight condition
imposed in Finance Docket No. 32760 is consistent with the public
interest. We further find that any rail employees of applicants
or their rail carrier affiliates affected by the transaction
authorized in Finence Docket No. 32760 should be protected by the
conditions set for-h in w -- -~

i ., 360 I.C.C. 60, 84-90 (1979), unless different
conditions are provided for in a labor agreament entered into
prior to consummation of the transaction authorized in Finance
Docket No. 32760, in which case protection shall be at the
negotiated level, subject to our review to assure fair and
equitable treatment of affected employees.

In Finance Docket No. 32760 (Sub-No. 1), we find that the
trackage rights provided for in the BNSF agreement and included
in the Sub-No. 1 notice filed November 30, 1995, are exempt from
prior review and approval pursuant to 49 CFR 1180.2(d) (7). We
further find that any rail employees of applicants or their rail
carrier affiliates or of BNSF or its rail carrier affiliates
affected by the transaction authorized in Finance Docket
No. 32760 (Sub-No. 1) should be protected by the conditinns set
forth in Norfolk and Western Ry. Co.--Trackage Rights-- N,

354 1.C.C. 605, 610-15 (1978), as modified in

- - , 360 1.C.C. 653, 664 (1980), unless
different conditions are provided for in a labor agreement
entered into prior to consummation of the transaction authorized

277 pgain, by BNSF agreement, we mean the agreement dated
September 25, 1995 (UP/SP-22 at 318-247), as modified by the
supplemental agreement dated November 18, 1995 (UP/SP-22 at 348-
359), and as further modified by the second supplemental
agreement dated June 27, 1996 (UP/SP-266, Exhibit A). We wish to
clarify, however, that in imposing the BNSF agreement as a
condition to this merger, we will require applicants to honor all
of the amendments, clarifications, modifications, and extensions
thereof described in: (1) the April 18th CMA agreement (UP/SP-
219); (2) the April 29th rebuttal filings (UP/SP-230 at 12-21;
UP/SP-231, Part C, Tab 18 at 5-11; gee also UP/SP-260 at B8-9,
summarizing the clarifications and amendments described in the
April 29th rebuttal filings); (3) the June 3rd brief (UP/SP-260
at 23 n.9); and (4) the June 28th filing that accompanied the
second supplemental agreement (UP/SP-266 at 3).
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