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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. ANLU THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSES AND OBJECTIONS OF BURLINGTON NORTHERN RAILROAD
COMPANY AND THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY
TO CONSOLIDATED RAIL CORPORATION’S
FIRST REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Burlingion Northern Railroad Cempany ("BN”) and The Atchison, Topeka and Santa
Fe Railway Company ("Santa Fe") (collectively "BN/Santa Fe") answer and object as follows

to Consolidated Rail Corporation’s ("Conrail") "First Requests for the Production of Documents

to BNSF Corporation”, as modified by counsel’s agreement. These responses and objections




are being served pursuant to the Discovery Guidelines Order entered by the Administrative

Law Judge in this proceeding on December 5, 1995 ("Discovery Guidelines").

Subject to the objections set forth below, BN/Santa Fe will produce non-privileged
documents responsive to Conrail’s First Requests for the Production of Documents. If
necessary, BN/Santa Fe is prepared to meet with counsel for Conrail at a mutually convenient
time and place to discuss informally resolving these objections.

GENERAL OBJECTIONS

BN/Santa Fe objects to Conrail’s Firs: Requests for the Production of Documents on
the following grounds:

& Parties. BN/Santa Fe objects to Conrail’s First Requests for the Production of
Documents to the extent that they are directed to BNSF Corporation (now, Burlington Northern
Santa Fe Corporation) rather than BN and Santa Fe. Burlington Northern Santa Fe Corporation
is not a party to and has not appeared or intervened in this proceeding. Notwithstanding this
objection, BN/Santa Fe will include as a part of its responses to Conrail’s Requests any non-
privileged, responsive documents in the possession of Burlington Northern Santa Fe
Corporation.

2. Privilege. BN/Santa Fe objects to Conrail’s First Requests for the Production of
Documents to the extent that they call for information or documents subject to the attorney
work product doctrine, the attorney-client privilcge or any other legal privilege.

3. Relevance/Burden. BN/Santa Fe objects to Conrail’s First Requests for the

Production of Documents to the extent that they seek information or documents that are not




directly relevant to this proceeding and to the extent that a response would impose an
unreasonable burden on BN/Santa Fe.

4. Settlement Negotiations. BN/Santa Fe objects to Conrail’s First Requests for the
Production of Documents to the extent that they seek information or documents prepared in
connection with, or related to, the negotiations leading to the Agreement entered into on
September 25, 1995, by BN/Santa Fe with Union Pacific and Southern Pacific. as
supplemented on November 18, 1995.

5. Scope. BN/Santa Fe objects to Conrail’s First Requests for the Production of
Documents to the extent that they attempt to impose any obligation on BN/Santa Fe beyond
those imposed by the General Rules of Practice of the Interstate Commerce Commission
("Commission"), 49 C.F.R. § 1114.21-31, the Commission’s scheduling orders in this
proceeding, or the Administrative Law Judge assigned to this case.

6. Definitions. BN/Santa Fe makes the following objections to Conrail’s definit;ons:

9. "Document” means any and al! writings and recordings as defined in
Rule 1001 of the Federal Rules of Evidence, including drafts, typings, printings,

minutes or copies or re>roductions thereof in the possession, custody or control
of BNSF Corporation.

BN/Santa Fe objects to the definition of "Document" as overly broad and unduly

burdensome to the extent that (i) it calls for the production of materials and documents that are
as readily, or more readily, available to Conrail as to BN/Santa Fe; (ii) it calls for the
production of drafts; and (iii) it calls for the production of routine operating and accounting
documents such as invoices and receipts.

14. "Relating” or "related" to a given subject matter means constitutes.

contains, comprises, consists of, embodies, reflects, identifies, states, refers to.
deals with, sets forth, proposes. shows, evidences, discloses, describes, discusses.




explains, summarizes, concerns, authorizes, contradicts or is any way pertinent
to that subject, including, without limitation, documents concerning the
presentation of other documents.

BN/Santa Fe objects to the definition of "Relating or related to" in that it requires

subjective judgment to determine what is requested and, further, that it potentially calls for the

production of documents that are not directly relevant to this proceeding. Notwithstanding this

objection, BN/Santa Fe will. for the purposes of responding to Conrail’s Requests, construe

"Relating or related to" to mean "make reference to" or "mention".
16.  "Analyses or Analysis" include any analyses, studies, evaluations,
discussions, or reports in whatever form, including letters, memoranda,
tabulations, measurements, electronic mail, notes, diary notations, journals, and
computer printouts of data selected from a database.

BN/Santa Fe objects to the definition of "Analyses or Analysis" in that, as defined to
include "discussions or reports", it requires subjective judgment to determine what is requested
and, further, it is overly broad ind unduly burdensome. Notwithstanding this objection,
BN/Santa Fe will, for the purposes of responding to Conrail’s Requests, construe "Analyses
or Analysis” to mean analyses, studies or evaluations in whatever form.

17.  References to railroads, shippers, and other companies (including
Applicants) include: parent companies; subsidiaries; controlled, affiliated, and
predecessor firms; divisions; subdivisions; components; units; instrumentalities;
partnerships: and joint ventures.

BN/Santa Fe objects to this instruction to the extent that it requests documents to be
produced by partnerships and joint ventures in which BN or Santa Fe are members.

Notwithstanding this objection, BN/Santa Fe will produce any non-privileged, responsive

documents in the possession of BN, Santa Fe, or Burlington Northern Santa Fe Corporation.




7. Instructions. BN/Santa Fe makes the following objections to Conrail’s instructions:
. ¥ All documents that respond, in whole or part, to anv paragraph of a
Request shall be produced in their entirety. Documents that in their original
condition were stapled, clipped, or otherwise fastened together, shall be
produced in such form. In addition, all documents are to be produced in the file
folders or jackets in which they are maintained.

BN/Santa Fe objects to this instruction to the extent that it requests documents to be
oroduced in the file folders or jackets in which they are maintained on the grounds that such
manner of production is unduly burdensome and would interfere with BN/Santa Fe's operations
and activities, particularly in light of the requirement under the Discovery Guidelines that all

document depositories be maintained in the Washington D.C. area.

y All documents should be grouped together according to the individual
paragraphs and sub-paragraphs of the Request to which they are responsive.

BN/Santa Fe objects to this instruction to the extent that it seeks to impose an obligation
on BN/Santa Fe to segregate or index the responsive documents it will produce beyond any

such obligations imposed by the Discovery Guidelines.

RESPONSES AND OBJECTIONS TO REQUESTS FOR
PRODUCTION OF DOCUMENTS

1. All documents, dating from January 1, 1992, to the present. comprising or
relating to Analyses concerning trackage rights, including, but not limited to. the suitability of
trackage rights as a remedy for anticompetitive effects asserted to result from a rail transaction
including a merger or acquisition (including any comparison of a trackage-rights remed\ to the
sale of a line or lines for such remedial purpose).

Response: Subject to and without waiving the General Objections stated above,

EN/Santa Fe objects to Document Request No. | to the extent it calls for the production of,

without limitation, all documents comprising or relating to Analyses concerning trackage rights




on the grounds (i) that it is overly broad and unduly burdensome; and (ii) that it is not relevant

to this proceeding and not caiculated to lead to the discovery of admissible evidence.
BN/Santa Fe further objects to this request to the extent that it calls for the production of
documents created before January 1, 1993, on the ground that it is not relevant to this
proceeding and not calculated to lead to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe will produce non-privileged, responsive documents concerning the
suitability of the trackage rights granted to BN/Santa Fe pursuant to the BN/SF Agreement as
a remedy for anticompetitive effects asserted to result from the UP/SP merger.

- 3 All documents relating to the statements ascribed to Gerald Grinstein in the
December 18, 1995, issue of Forbes, whether contained in direct quotations or otherwise.

Response: Subject to and without waiving the General Objections stated above. in
particular the relevance, burden, scope and settlement negotiatiors objecticns, as modified by

counsel’s agreement, BN/Santa Fe states that it is unaware of any responsive documents.

-

: 8 All documents relating to the extent to which the BN/SF Agreement might (or
might not) obviate imposition by the ICC of other conditions to the UP/SP merger (or reduce
or change such other conditions).

Response: Subject to and without waiving the General Objections stated above. in
particular the settlement negotiations objection, as modified by counsel’s agreement, BN/Santa
Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guidelines.

4. All documents relating to any Analyses of any proposal by Conrail to purchase
SP lines in the Gulf/Eastern Area, including, but not limited to, documents relating to the effect




of any such possible purciase on competition in the Gulf/Eastern Area after consummation of
the Proposed Transaction.

Response: Subject to and without waiving the General Objections stated above, in
particular the relevance, burden and scope objections, as modified by counsel’s agreement,
BN/Santa Fe states that it is unaware of any responsive documents.

5. All documents relating to negotiations between BN/Santa Fe and Applicants
concerning (a) the BN/SF Agreement, and (b) the BN/Santa Fe Merger or the Proposed
Transaction.

Response: Subject to and without waiving the General Objections, in particular the
settlement negotiations objection, BN/Santa Fe objects to Document Request No. 5 te the
extent that it calls for the production of documents relating to the BN/Santa i‘e merger on the
ground that it is not relevant to this proceeding and not calculated to lead to the discovery of

admissible evidence.

6. All documents analyzing, discussing, or relating to any of the following specific
provisions, aspects, or terms of the BN/SF Agreement:

(a) access to industries now served only by both UP and SP and no other
railroad; (see. e.g., Sections 4(b), 5(b) and 6(c)).

(b) the type of rights obtained by BN/Santa Fe (see, e.g., Sections 4(b), 5(b)
and 6(c) ("bridge rights for movement of overhead traffic only");

(c) geographic limitations on access by BN/Santa Fe to new business (see.
e.g.. Sections 4(c), 5(c) and 6(d) ("territory within which, prior to the merger of UP and SP.
a new customer could have constr-cted a facility that would have been open to service by both
UP and SP, either directly or through reciprocal switch");

(d) provision by Applicants pursuant to Section 8(j) of alternative routes or
means of access of commercially equivalent utility at the same level of cost to BN/Santa Fe
in the event any of the trackage rights under the BN/SF Agreement cannot be implemented
because of the lack of sufficient legal authority;

22




(e)  any capital expenditures on the lines over which BN/Santa Fe has been
granted trackage rights pursuant to the BN/SF Agreement (see, e.g., Section 9(c));

(f) the "presumptive weight" to be given to the Operating Plan "in
determining what capacity improvements are necessary" pursuant to Section 9(c)(i);

(g)  the "shar[ing]" of capacity improvements between the parties to the
BN/SF Agreement pursuant to Section 9(c)(ii);

(h)  the unrestricted power of the owning carrier to change management and
operations of joint trackage pursuant to Section 9(d);

(1) all documents relating to the pricing of the trackage rights under the
BN/SF Agreement, including, but not limited to, whether the rates will permit the Applicants
to earn a "reasonable return," as that phrase is used in the Verified Statement of John H.
Rebensdorf ("Rebensdorf V.S.") (see, e.g., pag2 301), or a return that is only "marginally"
sufficient, as asserted at page 307 of the Rebensdorf V.S.; and

§) all documents relating to the obligations under Section 11 of the BN/SF
Agreement if, in a Final Order, the Application has been denied or approved on terms
"unacceptable to the applicants.”

Response: Subject to and without waiving the General Objections stated above, in
particular the relevance, burden, scope and settlement negotiations objections, BN/Santa Fe
objects to Document Request No. 6 to the extent that it is vague.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Saata Fe will produce non-privileged. post-BN/SF Agreement, responsive
documents in accordance with the Discovery Guidelines.

) All documents relating to BN/Santa Fe's interline service with Conrail lines,
including, but not limited to, documents discussing BN/Santa Fe’s interline service with Conrail

lines pursuant to the BN/SF Agreement.

Response: Subject to and without waiving the General Objections stated above,

BN/Santa Fe objects to Document Request No. 7 to the extent that it calls for the production

of, without limitation, all documents relating to BN/Santa Fe’s interline serice with Conrail

-8-




lines and, as such, is overly broad and unduly burdensome. BN/Santa Fe further objects to

Document Request No. 7 to the extent that it is not relevant to this proceeding and not
calculated to lead to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that it is unaware of any responsive documents.

8. All documents relating to any decision by Applicants not to provide trackage
rights to BN/Santa Fe on any particular line or routes pursuant to the BN/SF Agreement, where
the provision of such trackage rights may have been sought by BN/Santa Fe, under
consideration by Applicants, or the subject of discussion between Applicants and BN/Santa Fe.

Response: Subject to and without waiving the General Objections stated above, in
particular the settlement negotiations objection, as modified by counsel’s agreement, BN/Santa
Fe states that it is unaware of any responsive documants.

9. All documents relating to the competition that will be provided by BN/Santa Fe

in the Gulf/Eastern Area as a result of the BN/SF Agreement, including, but not limited to:

(a) Analyses of the traffic volume or associated revenue that may or could
pe diverted to BN/Santa Fe under trackage rights on Gulf/Eastern Area lines;

(b) Analyses or discussions of yard or terminal tacilities available for use by
BN/Santa Fe in providing service in the Gulf/Eastern Area under trackage rights or line sales
provided in the BN/SF Agreemen® pursuant to Section 9(i) of the BN/SF Agreement or
otherwise: and ;

(c) Analyses of the adequacy in "preserv[ing] rail competition" (see
Rebensdorf V.S., at page 297) of the B'V/Santa Fe route structure (including, but not limited
to, sidings, storage facilities, passing tracks. and similar facilities) in the Gulf/Eastern Area.

Response: Subject to and without waiving the General Objections stated above,

BN/Santa Fe responds as follows: Assuming that Document Request .No. 9 seeks information

bevond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),




filed December 29, 1995, and in workpapers in BN/Santa Fe’s document depository, BN/Santa
Fe objects to Document Request No. 9 to the extent that it is overly broad and unduly
burdensome.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe will produce non-privileged, responsive documents in accordance with
the Discovery Guidelines.

10.  All documents relating to operating plans of BN/Santa Fe or UP/SP on lines in
the Gulf/Eastern Area where BN/Santa Fe will have trackage rights or that will be purchased
under the BN/SF Agreement, including, but not limited to, Analyses of or communications

concerning:

(a) dispatching, scheduling, traffic priorities, terminal congestion, density,
track capacity, or other matters that could affect or relate to operating efficiency;

(b) operation of BN/Santa Fe’s trackage rights on lines in the Gulf/Eastern
Area designated in the Operating Plan for primarily directional flows, including but not limited
to density charts or other documents showing BN/Santa Fe volumes added for such lines; and
(c) the extent of operational control by BN/Santa Fe on such lines.

Response: Subject to and without waiving the General Objections stated above, in

particular the relevance, burden and scope objections, BN/Santa Fe responds as follows:

Assuming that Document Request No. 10 seeks information beyond that contained in BN/Santa

Fe's Comments on the Primary Application (BN/SF-1), filed December 29, 1995, and in
workpapers in BN/Santa Fe's document depository, BN/Santa Fe objects to Document Request
No. 19 to the extent that it would require BN/Santa Fe to speculate as to how, were the
proposed consolidation of Union Pacific and Southern Pacific approved and the BN/SF
Agreement imposed a condition to such approval, it would undertake certain activities with

respect to matters it has not studied and as to which it has formulated no position.

-10-




Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe wiil produce non-privileged, responsive documents, if any, in
accordance with the Discovery Guidelines.

11. All documents, dating from January 1, 1990, to the present, relating to
complaints or concerns about implementation of trackage rights by UP, including, but not
limited to:

(a) complaints or concerns expressed by BN/Santa Fe (whether relating to
trackage rights under the BN/SF Agreement or otherwise) or by other railroads possessing such

rights over any segment of UP track;

(b) complaints or concerns by Shippers served by railroads having such
rights;

(c) compiaints or concerns about priorities given to UP and foreign trains on
UP’s computerized dispatching system.

Response: Subject to and without waiving the General Objections stated above, in
particular the relevance, burden and scope objections, BN/Santa Fe objects to Document
Request No. 11 to the extent that it calls for the production of documents created before
January 1, 1993, on the ground that it is not relevant to this proceeding and not calculated to

lead to the discovery of admissible evidence.

Subject to and without waiving the foregoing objections, as modified by counsel’s

agreement, BN/Santa Fe states that it is unaware of any responsive documents.
12. All documents relating to communications with any Shipper concerning the
directional traffic flows as described in the King/Ongerth V.S. and the Operating Plan.
Response: Subject to and without waiving the General Objections stated above, in
particular the relevance, burden and scope objections, BN/Santa Fe objects to Document

Request No. 12 to the extent that it is vague.

A1




Subject to and without waiving the foregoing objections, as modified by couns 1’s
agreement, BN/Santa Fe states that it is unaware of any responsive documents.

13.  All documents relating to any agreements with any labor organization required
or anticipated in connection with BN/Santa Fe operations under trackage rights or line sales
in the Gulf/Eastern Area, including the costs and timing of such agreements and any possible
difficulties in reaching such agreement.

Response: Subject to and without waiving the General Objections stated above,

BN/Santa Fe objects to Document Request No. 13 to the extent that it would require BN/Santa

Fe to speculate as to how, were the proposed consolidation of Union Pacific and Southern

Pacific approved and the BN/SF Agreement imposed a condition to such approval, it would

undertake certain activities with respect to matters it has not studied and as to which it has
formulated no position.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that it is unaware of any responsive documents.

14.  All documents relating to any Analyses of competition provided by SP on
Gulf/Eastern Area routes, including, but not limited to, any Analyses of SP’s service or
performance in the Gulf/Eastern Area, and customer surveys, letters, comments, or complaints
of or from Shippers in the Gulf/Eastern Area.

Response: Subject to and without waiving the General Objections stated above, in
particular the settlement negotiations objection, BN/Santa Fe objects to Document Request No.
14 to the extent that it is overly broad, unduly burdensome and vague.

Subject to and without waiving the foregoing objections, as modified by counsel’s

agreement, BN/Santa Fe will produce non-privileged, responsive documents in accordance with

the Discovery Guidelines.




15. All documents relating to the effects of the Proposed Transaction on service to
and from Mexican gateways, including, but not limited to, any interrelationship or connections
between such effects and privatization of Mexican railroads.

Response: Subject to and without waiving the General Objections stated above, in
particular the settlement negotiations objection, BN/Santa Fe responds as follows: Assuming
that Document Request No. 15 seeks information beyond that contained in BN/Santa Fe’s
Comments on the Primary Application (BN/SF-1), filed December 29, 1995, and in workpapers
in BN/Santa Fe’s document depository, BN/Santa Fe objects to Document Request No. 15 to
the extent that it is overly broad, unduly burdensome and vague.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe will produce non-privileged. responsive documents in accordance with
the Discovery Guidelines.

16.  All documents relating to any Analyses of possible effects on competition in the
Gulf/Eastern Area as a result of the Proposed Transaction, including, but not limited to,
documerts that discuss possible remedies or sclutions thereto.

Response: Subject to and without waiving the General Objections stated above, in

particular the settlement negotiations objection, BN/Santa Fe responds as follows: Assuming

that Document Request No. 16 seeks information beyond that contained in BN/Santa Fe’s

Comments on the Primary Application (BN/SF-1), filed December 29, 1995, and in workpapers

in BN/Santa Fe's document depository, BN/Santa Fe objects to Document Request No. 16 to
the extent that it is overly broad and unduly burdensome.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe will produce non-privileged, responsive documents in accordance with

the Discovery Guidelines.




ERTIFICATE OF SERVI

I hereby certify that copies of Responses and Objections of Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe Railway Company to

Consolidated Rail Corporation’s First Requests for the Production of Documents (BN/SF-6)

have been served this 19th day of January, 1996, by fax and by first-class mail, postage

prepaid on all persons on the Restricted Service List in Finance Docket No. 32760.

4’ und ) s~
Kelliy_ﬁ’Brien
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2000 Pennsylvania Avenue, N.W.
Suite 6500
Washington, D.C. 20006
(202) 778-0607
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTEF.x RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER ANL
RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSES AND OBJECTIONS OF BURLINGTON NORTHERN RAILROAD
COMPANY AND THLE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY
TO INTERNATIONAL PAPER COMPANY'S FIRST INTERROGATORIES AND
REQUEST FOR DOCUMENTS

Burlington Northern Railroad Company ("BN") and The Atchison, Topeka and Santa
Fe Railway Company ("Santa Fe") (collectively "BN/Santa Fe") answer and object as follows
to International Paper Company’s ("IP") "First Interrogatories and Request for Documents to

Burlington Northern Raiiroad Company”, as modified by counsel’s agreement. = These

responses and objections are being served pursuant to the Discovery Guidelines Order entered




by the Administrative Law Judge in this proceeding on December 5, 1995 ("Discovery

Guidelines").

If necessary. BN/Santa Fe is prepared to meet with counsel for IP at a mutually
convenient time and place to discuss informally resoiving these objections.

Consistent with prior practice, BN/Santa Fe has not secured verifications for the
interrogatory responses herein. but is willing to discuss with counsel for IP any particular

response in this regard.

BN/Santa Fe objects to [P’s First Interrogatories and Request for Documents on the
following grounds:

Privilege. BN/Santa Fe objects to IP’s First Interrogatories and Request for
Documents to the extent that they call for information or documents subject to the attorney
work product doctrine, the attorney-client privilege or any other legal privilege.

2. Relevance/Burden. BN/Santa Fe objects to IP’s First Interrogatories and Request
for Documents to the exten: that they seek information or documents that are not directly
relevant to this proceeding and to the extent that a response would impose an unreasonable
burden on BN/Santa Fe.

3. Settlement Negotations. BN/Santa Fe objects to IP’s First Interrogatories and
Request for Documents to the exteat that they seek information or documents prepared in
connection with, or related to, the negotiations leading to the Agreement entered into on

September 25. 1995, by BN/Santa Fe with Union Pacific and Southem Pacific. as

supplemented on November 18, 1995.




4. Scope. BN/Santa Fe objects to IP’s First Interrogatories and Request for Documents

to the extent that they attempt to impose any obligation on BN/Santa Fe beyond those imposed

by the General Rules of Practice of the Interstate Commerce Commission ("Commission"), 49
CFR. § 111421-31, the Conimission's scheduling orders in this proceeding, or the
Administrative Law Judge assigned to this case.

5. Definitions. BN/Santa Fe makes the following objections to IP’s definitions:

5. "Document” means any writing or other compilation of information.
whether printed. typed, handwritten, recorded, or produced or reproduced by any
other process, including: intracompany communications: electronic mail:
correspondence; telegrams, memoranda; contracts; instruments; studies:
projections; forecasts; summaries, notes, or records of conversations or
interviews; minutes, summaries, notes, or records of conferences or meetings;
records or reports of negotiations; diaries; calendars; photographs; maps; tape
recordings; computer tapes; computer disks; other computer storage devices;
computer programs; computer printouts; models; statistical statements: graphs;
charts; diagrams; plans; drawings; brochures; pamphlets; news articles: reports;
advertisements; circulars; trade letters; press releases; invoices; receipts; financial
statements; accounting records; and workpapers and worksheets. Further, the
term "document” includes:

both basic records and summaries of such records (including computer
runs);

both original versions and copies that differ in any respect from original
versions, including notes; and

both documents in the possession, custody, or control of Applicants and
documents in the possession, custody, or control of consultants or others
who have assisted Applicants in connection with the Transaction.
BN/Santa Fe objects to the definition of "Document” as overly broad and unduly
burdensome to the extent that (i) it calls for the production of materials and documents that are

as readily, or more readily, available to IP as to BN/Santa Fe; and (ii) it calls for the

production of routine operating and accounting documents such as invoices and receipts.




6. Instructions. BN makes the following objections to IP’s instructions:

7. In responding to any request for data regarding intermodal traffic.
indicate separately data for crailers and for containers.

BN/Santa Fe objects to this instruction to the extent that BN/Santa Fe's records kept in
the ordinary course of business do not differentiate data regarding intermodal traffic by trailers

and by containers.

RESPONSES AND OBJECTIONS TO INTERROGATORIES

5 [dentify all officers and managers employed by BN who have or will have upon
consummation of the proposed merger marketing and operational responsibility for [P rail
shipments originating or terminating in Pine Bluff and Camden AR.

Response: Subject to and without waiving the General Objections stated above, in
particular the burden and scope objections, BN/Santa Fe objects to Interrogatory No. 1 to the
extent that it would require BN/Santa Fe to speculate as to how, were the proposed
consolidation of Union Pacific and Southern Pacific approved and the Settlement Agreement
imposed as a condition to such approval, it would undertake certain activities with respect to
matters it has not studied and as to which it has formulated no position.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that, if the proposed merger were consummated today,
marketing decisions made with respect to IP would be coordinated by Fred Malesa, General

Director Sales and Marketing (East), and his direct report David A. Kiehn, Senior Account

Manager who recently was named as IP’s account leader. John Hovis, Vice President Forest

Products, would be responsible for the entire Forest Products business unit. Further, BN/Santa

Fe states that, if the proposed merger were consummated today, Ronald Shelton, Director
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Operations and Logistics, would be the primary operations peison responsible for interfacing
with the Forest Products business unit for [P rail shipments. Local operating personrel would
report to David Dealy, Vice President Santa Fe Lines. who has operational responsibility for
a geographic region that includes Arkansas.

y A Describe BN's operating plan for handling shipments originating or terminating
in Pine Bluff and Camden AR if the proposed merger is consummated. [dentify all studies,
analyses and reports or other documents, including work papers, relating to that plan.

Response: Subject to and without waiving the General Objections stated above,
BN/Santa Fe responds as follows: Assuming that Interrogatory No. 2 seeks information
bevond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),
filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa
Fe objects to Interrogatory No. 2 to the extent that it would require BN/Santa Fe to speculate
as to how, were the proposed consolidation of Union Pacific and Southern Pacific approved
and the Settlement Agreement imposed as a condition to such approval, it would undertake
certain activities with respect to matters it has not studied and as to which it has formulated
no position.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that, at this time, it has no operating plans for handling
shipments originating or terminating in Pine Bluff and Camden, AR other than those contained

in BN/Santa Fe's Comments on the Primary Application (BN/SF-1), filed December 29, 1995,

and in particular the Verified Statement of Neal D. Owen, and in his related workpapers

numbered BN/SF-02500-03238 in BN/Santa Fe's document deposiiory.




3. Describe BN's operating plan for movements in the corridor between Memphis.
TN and Houston, TX if the proposed merger is consummated. [dentify all studies. analyses
and reports or other documents. including work papers, relating to that plan.

Response: Subject to and without waiving the General Objections stated above,

BN Santa Fe responds as follows: Assuming that Interrogatory No. 3 seeks information
bevond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1).
filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa
Fe objects to Interrogatory No. 3 to the extent that it would require BN/Santa Fe to speculate
as to how, were the proposed consolidaticn of Union Pacific and Southern Pacific approved
and the Settlement Agreement imposed as a condition to such approval, it would undertake
certain activities with respect to matters it has not studied and as to wuich it has formulated
no position.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that, at this time, it is not aware of specific operating plans
developed to date for the corridor between Memphis, TN and Houston. TX other than those
contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1), filed December
29, 1995, and in particular the Verified Statement of Neal D. Owen, and in his related
workpapers numbered BN/SF-02500-03238 in BN/Santa Fe's document depository.

4. Identifv all BN employees who have communicated with employees of
Applicants concerning the trackage rights between Houston, TX and Memphis, TN granted to
BN under the Settlement Agreement. Identify all documents relating to any such

communications.

Response: Subject to and without waiving the General Objections stated above, in

particular the burden, scope and settlement negotiations objections, BN/Santa Fe objects to

Interrogatory No. 4 to the extent that it is overly broad and vague.
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Subject 'o and without waiving the foregoing objections, as modified by counsel s
agreement, BN/Santa Fe states that Carl R. Ice, Vice President and Chief Mechanical Officer
of Burlington Northern Santa Fe Corporation. and Richard E. Weicher, Vice President-Law and
General Counsel of Burlington Northern Santa Fe Corporation, were responsible for the
negotiation of the Settlement Agreement and had communications with Union Pacific/Southern
Pacific employees relating to the trackage rights between Houston, TX and Memphis, TN
granted to BN/Santa Fe by the Settlement Agreement.

Subsequent to the Settlement Agreement, BN/Santa Fe states that Mr. Weicher, Michael
E. Roper, Senior General Attorney, Mr. Dealy, Mr. Malesa, Robert Edwards, and Mr. Hovis
have had communications with employees of Applicants concerning the trackage rights between
Houston. TX and Memphis, TN granted to BN/Santa Fe by the Settlement Agreement.
BN Santa Fe will produce non-privileged, responsive documents, relating to post-Settlement
Agreement communications in accordance with the Discovery Guidelines.

3. Describe BN's operating plan for IP traffic to and from Pine Bluff and Camden,
AR if the proposed merger is consummated. Identify all studies, analyses and reports or other
documents, including work papers, relating to that plan. Also identify all persons participating
in the creation of that plan.

Response: Subject to and without waiving the General Objections stated above.
BN/Santa Fe responds as follows: Assuming that Interrogatory No. 5 seeks information
bevond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1).
filed December 29, 1995, and in workpapers in BN/Santa Fe’s document depository, BN/Santa

Fe objects to Interrogatory No. 5 to the extent that it would require BN/Santa Fe to speculate

as to how, were the proposed consolidation of Union Paciic and Southern Pacific approved

and the Settlement Agreement imposed as a condition to such approval, it would undertake
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certain activities with respect to matters it has not studied and as to which it has formulated
no position.

Subject to and without waiving the foregoing objections, as modified by counse('s
agreement. and assuming the proposed consolidation of Union Pacific and Southern Pacific
were approved and the Settlement Agreement imposed as a condition to such approval.
BN/Santa Fe states that, at this time, it has no operating plans for [P traffic to and from Pine
Bluff and Camden, AR other than those contained in other than BN/Santa Fe's Comments on
the Primary Application (BN/SF-1), filed December 29, 1995, and in particular the Verified
Statement of Neal D. Owen, and in his related workpapers numbered BN/SF-02500-03238 in
BN/Santa Fe's document depository.

6. Describe how BN determined the fees it will pay to Appiicants for trackage
rights under the Settlement Agreement. [dentify all studies, analyses and reports or other
documents, including work papers, relating to that determination. Also identify all persons
participating in that determination.

Response: Subject to and without waiving the General Objections stated above, in
particular the settlement negotiations objection, BN/Santa Fe objects to Interrogatory No. 6 to
the extent (hat it asks for information other than that contained in BN/Santa Fe's Comments
on the Primary Application (BN/SF-1), filed December 29, 1995, and in workpapers in
BN/Santa Fe's document depository.

Subject to and without waiving the foregoing objections, as modified by cor sel’s
agreement, BN/Santa Fe states that other than BN/Santa Fe's Comments on the Primary

Application (BN/SF-1), filed December 29, 1995, and in particular the Verified Statement of

Carl R. Ice. and in his related workpapers numbered BN/SF-04000-04427 in BN/Santa Fe's

document depository, it has no other documents responsive to this interrogatory. BN/Santa Fe
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turther states that Mr. Ice was primarily responsible for the negotiation of the trackage rights
fees BN/Santa Fe agreed to pay under the Settlement Agreement, and based his determinations
on his experience in the industry and on gereeral information that is routinely made available
to him in the ordinary course of business.

7 State the average number of daily train movements BN projects it will have in
each direction for the first and second full years of operation after consummation of the
proposed merger for each of the following railroad line segments:

(a) Pine Bluff, AR - Memphis, TN

(b) Pine Bluff, AR - Shreveport, LA

(c) Shreveport, LA - Houston, TX

(d) Pine Bluff, AR - Littie Rock, AR

Identify all documents consulted with in responding to this interrogatory.

Response.  Subject to and withou: waiving the General Objections stated above.
BN/Santa Fe responds as foilows: Assuming that Interrogatory No. 7 seeks information
bevond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),
filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa
Fe objects to Interrogatory No. 7 to the extent that it would require BN/Santa Fe tc speculate
as to how, were the proposed consolidation of Union Pacific and Southern Pacific approved
and the Sertlement Agreement imposed as a condition to such approval, it would undertake

certain activities with respect to matters it has not studied and as to which it has formulated

no position.

Subject to and without waiving these objections, as medified by counsel’s agreement,

BN 'Santa Fe states that other than BN/Santa Fe's Comments on the Primary Application
(BN/SF-1), filed December 29, 1995, and in particular the Verified Statement of Neal D.

Owen, and in his related workpapers numbered BN/SF-02500-03238 in BN/Santa Fe's
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document depository, it has no other information or documents responsive to this interrogatory.
As stated in Mr. Owen's statement, and assuming the proposed consolidation of Union Pacific
and Southern Pacific were approved and the Settlement Agreement imposed as a condition to
such approval BN/Santa Fe projects that, between Pine Bluff, AR and Memphis. TN; Pine
Bluff. AR and Shreveport, LA: and Shreveport, LA and Houston. TX. BN/Santa Fe will
average 2 daily trains in each direction during the first full year of operation after
consummation of the proposed merger and 2 or more daily trains in each direction during the
second full vear of operation after consummation of the proposed merger depending on the
volume of traffic. Further, with respect to Pine Bluff, AR - Little Rock, AR. BN/Santa Fe
states that it initially intends to operate under a haulage arrangement, and therefore, the number
of daily trains in each direction will be dependent on the volume of traffic. During the second
full year of operation, BN/Santa Fe states that it may use its own trains and crews if the
volume of traffic warrants such service.

8. State the amount of traffic originating or terminating at IP’s facilities in Pine
Bluff and Camden AR that BN expects to handle annually after consummation of the proposed
merger. Identify all studies, analyses and reports or other dccuments, including work papers.
relating to that predicted [gained] traffic. Also identify all persons who participated in that
determination.

Response: Subject to and without waiving the General Objections stated above.,
BN/Santa Fe responds as follows: Assuming that Interrogatory No. 8 seeks information
beyond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),

filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa

Fe objects to Interrogatory No. 8 to the extent that it would require BN/Santa Fe to specuiate

as to how, were the proposed consolidation of Unica Pacific and Southern Pacific approved
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and the Settlement Agreement imposed as a condition to such approval, it would undertake
certain activities with respect to matters it has not studied and as to which it has formulated
no position.

Subject to and without vaiving these objections, as modified by counsel’s agreement,
BN/Saata Fe states that other than BN/Santa Fe’s Comments on the Primary Application
(BN/SF-1), fil2d December 29. 1995. and in particular the Verified Statements of Neal D
Owen and Larry M. Lawrence. and in Mr. Owen’s related workpapers numbered BN/SF-
02500-03238 and in Mr. Lawrence's related workpapers numbered BN/SF-00050--01065 in
BN/Santa Fe's document depository, it has no other actual figures or concrete estimates as to
the amount of traffic originating or terminating at IP’s facilities in Pine Bluff and Camden AR
that BN/Santa Fe expects to handle annually after consummation of the proposed merger.
BN/Santa Fe further states that it will produce non-privileged, responsive documents, if any,
in accordance with the Discovery Guidelines relating to predicted gained traffic.

9. Describe in detail the operational control BN will have in determining the
movement of traffic over the lines in the Houston-Memphis corridor for which BN has been
granted trackage rights under the Settlement Agreement. Identify all studies, analyses and
reports or other documents, including work papers, relating to that operational control. Also
identify all persons primanly responsible for the preparation of the documents identified in
response to this interrogatory.

Response:  Subject to and without waiving the General Objections stated above,
BN/Santa Fe responds as foilows: Assuming that Interrogatory No. 9 seeks information
beyond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),

filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa

Fe objects to Interrogatory No. 9 to the extent that it would require BN/Santa Fe to speculate

as to how, were the proposed consolidation of Union Pacific and Southern Pacific approved
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and the Settlement Agreement imposed as a condition to such approval, it would undertake
certain activities with respect to matters it has not studied and as to which it has formulated
no position

Subject to and without waiving these objections, as modified by counsel’s agreement,
BN'Santa Fe states that other than BN/Santa Fe's Comments on the Primary Application
(BN/SF-1), filed December 29. 1995. and in particular the Verified Statements of Carl R. Ice
and Neal D. Owen, and in Mr. Ice's related workpapers numbered BN/SF-04000-04427 and
in Mr. Owen'’s related workpapers numbered BN/SF-02500-03238 in BN/Santa Fe's document
depository, it has no other information or documents pertaining to a specific operating plan.
However, non-privileged, responsive documents. if any, relating to discussions with IP and UP
regarding the operational control BN/Santa Fe will have in determining the movement of traffic
over the lines in the Houston-Memphis orridor for which BN/Santa Fe has been granted
trackage rights under the Settlement Agreement will be produced in accordance with the
Discovery Guidelines.

10. State what investment in facilities, equipment and labor BN pians to make in
order to operate over the lines in the Houston, TX - Memphis, TN corridor for which BN has
been granted trackage rights under the Settlement Agreement, including but not limited to
investment in cars, vards, locomotives, signaling systems, dispatching facilities and station
facilities. [dentify all documents relating to such investment.

Response:  Subject to and without waiving the General Objections stated above.

BN/Santa Fe responds as follows: Assuming that Interrogatory No. 10 seeks information

beyond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),

filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa

Fe objects to Interrogatory No. 10 to the extent that it would require BN/Santa Fe to speculate
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as to how, were the proposed consolidation of Union Pacific and Southern Pacific approved
and the Settlement Agreement imposed as a condition to such approval, it would undertake
certain activities with respect to matters it has not studied and as to which it has formulated
no position.

Subject to and without waiving these objections, as modified by counsel’s agreement.
BN/Santa Fe states that other than BN/Santa Fe's Comments on the Primary Application
(BN/SF-1), filed December 29, 1995, and in particular the Verified Statements of Carl R. Ice
and Neal D. Owen, and in Mr. Ice’s related workpapers numbered BN/SF-04000-04427 and
in Mr. Owen'’s related workpapers numbered BN/SF-02500-03238 in BN/Santa Fe's document
depository, it has no other information or documents responsive to this interrogatory.

11. State the track capacities for ali ligggsegments for which BN has received

trackage rights under the Settlement Agree nent. l’&emify all documents consulted with in
responding to this interrogatory.

Response: Subject to and without waiving the General Objections stated above, in
pa.“icular the burden and scope objecticns, PN/Santa Fe objects to Interrogatory No. 11 to the
extent that it is overly broad and vague and asks for information that is not in BN/Santa Fe's
possession.

Subject to and without waiving these obj>-tiors. as modified by counsel’s agreement,

BN/Santa Fe states that other than BM/5anta Fe's Comments on the Primary Application

(BN/ST-1), filed December 29, 1995, and in particular the Verified Statement of Neal D.
Owen, and in his related workpapers numbered BN/SF-02500-03238 in BN/3anta Fe's

document depository, it has no other information or documents responsive to this interrogatory.




12. State the track capacities for all line segments for which Applicants have been
granted trackage rights by BN under the Settlement Agreement. [dentify all documents
consulted with in responding to this interrogatory.

Response: Subject to and without waiving the General Objections stated above, in
particular the burden and scope objections, BN/Santa Fe objects to Interrogatory No. 12 to the
extent that it is overly broad and vague.

Subject to and without waiving the foregoing interrogatories, as modified by counsel’s
agreement, BN/Santa Fe states that the track capacity for the line segments for which
Applicants have been granted trackage rights by BN/Santa Fe under the Settlement Agreement
can be determined from the timetables and track charts BN/Santa Fe is placing in its document
depository.

13. State whether BN maintains documents relating to the reliability of its
performance, as that term is used by, inter alia, Witness Peterson at page 62 of Volume 2 of
the Application (UP/SP-23). If so, describe how such information is developed, who are the
responsible persons for recording that information, whether such information is developed on

a shipper specific basis, and identify all such documents.

Response: Subject to and without waiving the General Objections stated above, in

particular the burden and scope objections, BN/Santa Fe objects to Interrogatory No. 13 to the

extent that it is overly broad and vague and asks BN/Santa Fe to speculate regarding the use
of the term "reliability” by Witness Peterson, who is not a BN/Santa Fe employee.

14. Identify all paper company facilities in California, Oregon and Washington that
ship linerboard (STCC 26 311 17) via rail and state which rail carrier serves each facility. For
each such company, state:

(a) Whether service is provided by other than direct access (e.g, via
reciprocal switching, voluntary coordination agreement, etc.) and, if so, describe such
arrangements including whether any switching charges are absorbed; and




(b) Whether any such facilities will have competitive rail service if the
merger is consummated and. if so, describe the nature of the competitive service that
would be provided.

Response: Subject to and without waiving the General Objections stated above, in
particular the relevance. burden and scope objections, BN/Santa Fe objects to Interrogatory No.
14 to the extent that it is overly broad and vague and does not define the term "competitive rail
service".

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that the 1994 BN and Santa Fe traffic tapes included in
BN/Santa Fe's document depository contain responsive information. BN/Santa Fe further states
that it is aware of the following paper company facilities in California, Oregon and Washington
that ship linerboard (STCC 26 311 17) via rail:

Company: Location: Serving Carrier:

Gaylord Container Antioch, CA ATSF

Longview Fibre Longview, WA BN, UP

Simpson Tacoma Paper Tacoma, WA BN

Potlatch Corporation Lewiston, Idaho Camas Prairie Railroad

(BN; UP)

15.  State the number of "paper grade" boxcars in BN's carfleet, by size and type,
that are available to service shipments tendered by paper companies in 1995.

Response: Subject to and without waiving the General Objections stated above,
BN/Santa Fe objects to Interrogatory No. 15 to the extent that it is vague and does not define
the term "paper grade" boxcars.

Subiject to and without waiving the foregoing objections, as modified by counsel’s

agreement, BN/Santa Fe states that BN has approximately 2,867 "paper grade" boxcars (i.e.,

cars of sufficient quality and cleanliness to carry paper); Santa Fe has approximately 1,056
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"paper grade" boxcars; and that there are approximately 548 Montana Rail Link "paper grade"”
boxcars assigned to paper loading on BN. Further, BN/Santa Fe states that the following is

a breakdown of the size and type of these "paper grade” boxcars:

BN Cars Assigned to Paper Loading:
Amount AAR Code Inside Length Capacity

943 A405 50 foot 70 ton
290 A406 50 foot 70 ton
55 A402 50 foot 70 ton
500 A405 50 foot 100 ton
969 A406 50 foot 100 ton
110 A606 60 foot 100 ton

867

Santa Fe Cars Assigned to Paper Loading:

Amount AAR Code Inside Height

470 A406 13 Feet
586

A406 11 Feet
056

Montana Rail Link Cars Assigned to Paper Loading on BN:
ount AAR Code Inside Length Capacity

98 A406 50 foot 70 ton
250 A405 50 foot 100 ton
200 A406 50 foot 100 ton
548

16.  Staiz the number of "paper grade" boxcars BN intends to acquire if the
Settlement Agreemnent is approved.

Response:  Subject to and without waiving the General Objections stated above,
BN/Santa Fe objects to Interrogatory No. 16 to the extent that it is vague and does not define

the term "paper grade” boxcars. BN/Santa Fe further objects to Interrogatory No. 16 to the
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extent that it would require BM/Santa Fe to speculate as to how, were the proposed
consolidation of Union Pac:fic and Southern Pacific approved and the Settlement Agreement
imposed as a condition to such approval, it would undertake certain activities with respect to
matters it has not studied and as to which it has formulated no position.

Subject to and without waiving the foregoing objections, as modified by counsel’s
agreement, BN/Santa Fe states that it has not vet determined the number of "paper grade"
boxcars it intends to acquire, if any, if the proposed consolidation of Union Pacific and
Southern Pacific is approved and the Settlement Agreement is imposed as a condition io such
approval.

17. State BN’s plan for obtaining access through the Shreveport yard for purposes
of providing service between Houston, TX and Memphis TN on lines over which it has been
provided trackage rights under the Settlement Agreement. Identify all documents relating to
that plan.

Response: Subject to and without waiving the General Objections stated above.
BN/Santa Fe responds as follows: Assuming that Interrogatory No. 17 seeks information
beyond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-1),
filed December 29, 1995, and in workpapers in BN/Santa Fe’s document depository, BN/Santa
Fe objects to Interrogatory No. 17 to the extent that it would require BN/Santa Fe to speculate
as to how, were the proposed consolidation of Union Pacific and Southern Pacific approved
and the Settlement Agreement imposed as a condition to such approval, it suld undertake
certain activities with respect to matters it has not studied and as to which it has formulated
no position.

Subject to and without waiving the foregoing objections, as modified by counsel’s

agreement, BN/Santa Fe states that it plans to bypass the Shreveport yard and to gain the
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required access under the terminal trackage rights application filed in Finance Docket No.

32760 (Sub-No. 9).

OBJECTIONS TO DOCUMENT UESTS

1. All documents identified in response to Interrogatory No. 2.

Response: Subject to the response and objections to Interrogatory No. 2, BN/Santa
Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery
Guidelines.

& All documents identified in response to Interrogatory No. 3.

Response: Subject to the response and objections to Interrogatory No. 3, BN/Santa
Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery
Guidelines.

3. All documents identified in response to Interrogatory No. 4.

Response: Subject to the response and objections to Interrogatory No. 4, BN/Santa
Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery
Guidelines.

4. All documents identified in response to Interrogatory No. 5.

Response: Subject to the response and objections to Interrogatory No. 5, BN/Santa

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guidelines.




5. All documents identified in response to [nterrogatory No. 6.

Response: Subject to the response and objections to [nterrogatory No. 6, BN/Santa
Fe will produce non-privileged. responsive documents, if any, in accordance with the Discovery
Guidelines.

6. All documents identified in response to [nterrogatory No. 7.

Response: Subject to the response and objections to [nterrogatory No. 7, BN/Santa
Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery
Guidelines.

7. All documents identified in response to Interrogatory No. 8.

Response: Subject to the response and objections to Intertogatory No. 8, BN/Santa
Fe will produce no-privileged, responsive documents, if any, in accordance with the Discovery
Guidelines.

8. All documents identified in response to Interrogatory No. 9.

Response: Subject to the response and objections to Interrogatory No. 9, BN/Santa
Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery
Guidelines.

9. All documents identified in response to Interrogatory No. 10.

Response: Subject to the response and objections to Interrogatory No. 10, BN/Santz.

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guidelines.




10.  All documents identified in response to Interrogatory No. 11.

Response: Subject to the response and objections to Interrogatory No. 11, BN/Santa

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guiu...nes.

11. All documents identified in response to Interrogatory No. 12.

Response: Subject to the response and objections to Interrogatory No. 12. BN/Santa

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guidelines.

All documents identified in response to Interrogatory No. 13 for the period of

12.
1993 through the most current period for which such documents are

January 1,
available.

Response: Subject to the response and objections to Interrogatory No. 13, BN/Santa

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guidelines.

13.  All documents identified in response to Interrogatory No. 17.

Response: Subject to the response and objections to Interrogatory No. 17, BN/Santa

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery

Guidelines.

14.  All traffic studies performed by BN relating to the proposed merger.

Response: Subject to and without waiving the General Objections stated above, in

particular the settlement negotiations objection, BN/Santa Fe states that it did not perform any

traffic studies relating to the proposed merger.




15. All documents referring or relating to complaints from paper company, shippers
concerning the quantity or quality of "paper grade" boxcars used by BN during the
period of January 1, 1993 to the present.

Response: Subject to the response and objections to Interrogatory No. 135, as

modified by counsel’s agreement, BN/Santa Fe state that they have been unable to identify any

complaints concerning the quantity or quality of "paper grade" boxcars used by BN during the

period of January 1, 1993 to the present.




Respectfully submitted,

éﬁ-J’fé- /;\ (Ic;n L(JAJ
Jetfrey R. Moreland Erika Z.Jones

Richard E. Weicher Adrian L. Steel, Jr.

Janice G. Barber Roy T. Englert, Jr.

Michael E. Roper Kathryn A. Kusske

Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company, Washington, D.C. 20006
3800 Continental Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company,

1700 East Golf Road

Schaumburg, [llinois 60173

(708) 995-6887

Attorneys for Burlington Northern Railroad Company,
and The Atchison, Topeka and Santa Fe Railway Company

January 19, 1996




CERTIFICATE OF SERVICE

[ hereby certify that copies of Responses and Objections of Burlington Northern
Railroad Company and The Atchison. Topeka and Santa Fe Railway Company to

[nternational Paper Company's First Interrogatories and Request for Documents (BN/SE-5)

have been served this 19th day of January, 1996, by fax and by first-class mail, postage

prepaid on all persons on the Restricted Service List in Finance Docket No. 32760.

)

Kel "Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202) 778-0607
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CO!
AND MISSOURI PACIFIC RAILROAD COMPANY

—~Control and Merger—

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

NOTICE OF INTENT TO PARTICIPATE

On September 8, 1994, Western Resources, Inc. (“Western™) filed with the Secretary of
the Interstate Ccmmerce Commission a letter labelled WSTR-1, which requested that Westen be
placed on the list of all parties of record in this proceeding, and identified “WSTR-x" as the
acronym Western would use on its filings in accordance with Commission regulations. The
purpose of WSTR-1 was to notify the Commission of Western’s intent to participate in this
proceeding. However, to ensure that Western is in compliance with orders issued in this
proceeding subsequent to WSTR-1, particularly Decision No. 9 which required parties to file a
“notice of intent to participate” Western hereby submits this Notice of Intent to Participate.
Western respectfully renews its request that its representatives, as listed below (as in WSTR-1),
be included in the service list maintained by the Board in this proceeding so that the listed
representatives receive copies of all orders, notices, and other pleadings in this proceeding.

Further, Western requests that Applicants and other parties of record serve copies of all pleadings




filed in this proceeding directly upon the indicated representatives as listed below:

Nicholas J. DiMichael T.L. Green
Thomas W. Wilcox Legal Department
Donelan, Cleary, Wood & Maser, P.C. Western Resources, Inc.
1100 New York Avenue, N.W., Suite 750 818 Kansas Avenue
Washington, D.C. 20005-3934 P.O. Box 889

Topeka, Kansas 66612

Respectfully submitted,

%@@W

Nicholas J. DiMichael

Thomas W. Wilcox

DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.W.

Suite 750

Washington, D.C. 20005-3934
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T.L. Green
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WESTERN RESOURCES, INC.
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P.O. Box 889
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Arntorneys for Western Resources, Inc.
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UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW,
collectively, "Applicants," hereby respond to SCRRA’s First
Set of Interrogatories to Applicants.¥

GENERAL RESPONSES

The following general responses are made with
respect to all of the interrogatories.

1. Applicants have conducted a reasonable search
for documents responsive to the interrogatories. Except as
objections are noted herein,? all responsive documents have
been or shortly w.ill be made available for inspection and

copying in Applicants’ document depository, which is located

</ In these responses, Applicants use acroynms as they have
defined them in the application. However, subject to General
Objection No. 6 below, for purposes of interpreting the
requests, App..icants will attempt to observe SCRRA's
definitions whaere they differ from Applicants’ (for example,
SCRRA’s definitions of "UP" and "SP," unlike Applicants’,
include UPC and SPR, respectively).

&/ Thus, any vesponse that states that responsive documents
are being prodi:ced is subject to the General Objections, so
that, for example, any documents subject to attorney-client
privilege (General Objection No. 1) or the work product
doctrine (General Objection No. 2) are not being produced.




at the offices of Covington & Burling in Washington, D.C.
Applicants will be pleased to assist SCRRA to locate
particular responsive documents to the extent that the index
to the depository does not suffice for this purpose. Copies
of documents will be supplied upon payment of duplicating
costs (including, in the case of computer tapes, costs for
programming, tapes and processing time).

2. Production of documents or information does not
necessarily imply that they are relevant to this proceeding,
and is not to be construed as waiving any objection stated
herein.

a. Certain of the documents to be produced contain
sensitive shipper-specific and other confidential information.
Applicants are producing these documents subject to the
protective order that has been entered in this proceeding.

4. In line with past practice in cases of this
nature, Applicants have not secured verifications for the
answers to interrogatories herein. Applicants are prepared to
discuss the matter with SCRRA if this is of concern with
respect to any particular answer.

GENERAL OBJECTIONS
The following general objections are made with re-

spect to all of the interrogatories. Any additional specific

objections are stated at the beginning of the response tc each

interrogatory.




Applicants object to production of, and are
not producing, information subject to the attorney-client
privilege.

2. Applicants object to production cf, and are not
producing, information subject to the work product doctrine.

< Applicants object to production of public
documents and information that are readily available, in-
cluding but not limited to documents on public file at the
Board or the SEC or clippings from newspapers or other public
media.

4. Applicants object to providing information
that is as readily obtainable by SCRRA from its own files.

8. Applicante object to the extent that the
interrogatories seek highly confidential or sensitive
commercial information (including, inter alia, contracts
containing confidentiality clauses prohibiting disclosure of
their terms) that is of insufficient relevance to warrant
production even under a protective order.

6. Applicants object to to the definition of
"Applicants" to the extent it includes "affiliated business

entities," "partners," and various other persons who are not

applicants in this case, as unduly vague and not susceptible

of meaningful application.

2. Applicants object to the interrogatories to
the extent that they call for the preparation of special

studies not already in existence.




8. Applicants object to the interrogatories as
overbroad and unduly burdcnsome to the extent that they seek
information or documents :Ior periods prior to January 1, 1993.

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS
interrogatory No. 1

"Please identify or describe the train
identification number and the scheduled times after
consummation of the merger (or ’‘Post-Merger’) as that term is
used by Applicants in their density charts, Attachments 13-5
and 13-6 to the Operating Plan (UP/SP-24) for each train
operating into and out of the Los Angeles Basin by route
segment (as defined by Applicants in their train density
charts) as follows: Yermo CA to Colton CA (p. 378), Colton
CA to Riverside CA (p. 378), Riverside CA to City of Industry
CA (p. 378), City of Industry CA to Los Angeles CA (via UP)
(p. 385), City of Industry CA to Bartolo CA (via UP) (p. 385),
Bartolo CA to Los Nietos CA (p. 385), Los Nietos CA to Slauson
Jct CA (p. 385), City of Industry CA to Los Angeles CA (via
SP) (p. 385), Los Angeles CA to Slauson Jct CA (p. 385),
Burbank Jct CA to Oxnard CA (p. 385)."

Response

By letter dated January 8, 1996, Applicants provided
counsel for SCRRA with copies of documents from Applicants’
document depository showing the train identifications and
schedules of all "Post-Merger" UP/SP trains operating from, to
or within the Los Angeles Basin. These schedules allow SCRRA
to identify schedules of each train over the segments listed
in the interrogatory. Applicants are also producing an ex-
hibit containing the same information arranged in a different
format, which allows SCRRA to determine the number of trains

proposed to be operated over any line segment. Note that

Applicants did not develop schedule information for the point

identified as Bartolo, California, because it is only 5.6

miles from City of Industry, California.




UP/SP intends to use alternate routes throughout the
Los Angeles Basin and beyond to ensure operating flexibility
and schedule reliability. This ability will, of course, be
used to ensure timely movement of SCRRA trains. Accordingly,
the numbers of trains operating over individual line segments
may vary substantially from day to day. In particular, UP/SP
would use the UP and SP lines between City of Industry and Los
Angeles as alternative routes without assigning individual
freight trains to either route.

Applicants did not perform any additional simula-
tions to respond to this Interrogatory.

Interrocatory No. 2

"For each train identified or described in response
to Interrogatory No. 1, state the anticipated actual or
average train length and horsepower per ton."

Response

By letter dated January 5, 1996, Applicants
provided to counsel for SCRRA a chart from Applicants’ docu-
ment depcsitory listing average train sizes and horsepower for

each proposed UP/SP train. Other dccuments in Applicants’

workpapers show train data by individual line segment, which

would likely differ from the average data for a train’s entire

run which are shown on that document.

Interrogatory No. 3

"With regard to the creation of 100 miles of
additional double track along the SP Sunset Route identified
by Applicants (see Verified Statement of King and Ongerth
("King and Ongerth V.S.([’]), at p. 23), please describe with
greater specificity the exact location, providing milepost
numbers where appropriate, of such proposed double track."




Response
By letter dated January 5, 1996, Applicants provided

counsel for SCRRA a chart from Applicants’ workpapers
containing the requested information.
In (o)

"Applicants have referred to upgrades necessary to
enhance service along the I-5 corridor from the ports of
Seattle and Tacoma to Los Angeles, one of which is the removal
of impediments to the use of high-cube doublestack shipments
in the 22 tunnels and 4 bridge portals loccated in the Cascades
and Northern California. See King and Ongerth V.S. at 25.
State whether Applicants intend Lo make similar upgrades to
the bridges and tunnels owned or operated by SCRRA on the
SCRRA Saugus Line and the SP Coast Line in Southern California
to allow for such high-cube doublestack shipments or whether
Applicants intend to reroute sucii shipments to other lines.

If Applicants do intend to reroute such shipments, identify
and describe the route Applicants intend to use."

Response

Applicants do not plan to increase clearances on the
Saugus Line or the Coast Line, both of which can accommodate
low-cube doubiestacks. High-cube doublestack shipments in the
I-5 Corridor will be routed via West Colton.
Interrogatory No. S

"State whether the Burlington Northern Santa Fe
Corporation and/or any of its operating subsidiaries have been
granted any rights (trackage or haulage) on SCRRA owned or
operated lines. If sco, state the authcrity under which such
rights were granted aad identify or describe the proposed

schedules and lengths of the additional trains operating
pursuant to such grant of rights."

Response
BN/Santa Fe received rights, contingent on
consummation of the UP/SP merger, over the UP line between

Cntario and Riverside. As owner of the first main track and

sidings orn that line, UP has authority to grant such rights.




UP’'s agreements with SCRRA do not restrict UP’s ability to
make such grants, nor do they restrict UP’s ability to make
such grants over tracks constructed by SCRRA over which UP has
operating rights.

According to its recent filing with the Commission,
BEN/Santa Fe expects to serve Ontario by using UP/SP reciprocal
switching, so BN/Santa Fe would not operate any additional
trains over this line segment.
Interrogatory No. 6

"Identify or describe the precise locat.on'!s) chosen
or under consideration for the new Inland Empire Terminal that
Applicants propose to construct in the Los Angeles Basin. See
King and Ongerth V.S., at 78. Identify the current UP or SP
line segment on which Applicants propose to locate the
terminal. If no line segment has yet been designated,
identify or describe the line segments that are now under
consideration as possible locations for the proposed
terminal."
R nse

Applicants do not have a specific site under
consideration for tr: Inland Empire intermodal ramp, but they
expect to lecate the facility in San Bernardino County,
probably along the SP line between Ontaric and Redlands,
California.
Inte Here

"State whether Applicants intend to change the
dispatching districts currently serving the Los Angeles Basin.
In other words, state whether Applicants’ dispatchers in the

Los Angeles Basin will have the same, lesser or greater
territory to manage after the proposed merger is consummated."

Response

Applicants have not made decisions regarding

restructuring c¢f dispatching districts, but are likely to




combine dispatching of UP and SP line segments in the Los
Angeles Basin into one or more terminal dispatching districts.
Interr N

“State whether Applicants will develop a dispatching
technology after consummation of the proposed merger that will

allow SCRRA, as it does currently on the SP Digicon system, to
view incoming trains on SCRRA managed propercy."

Response

Both UP and SP already have dispatching technology
that will allow SCRRA to view incoming trains on SCRRA managed
property.

roga N

"State whether after consummation of the proposed
merger, there will be increased traffic on SCRRA’S Orange
County Line (between Fullerton Junction, CA and Oceanside, CA)

in order to serve the southern end of UP’'s Anaheim Branch via
SP’s LaHabra Branch."

Response
This interrogatory has been withdrawn by SCRRA.

Interrogatory No. 10

"With regard to the increased traffic across Colton
Crossing (see Attachment 13-6, Operating Plan at p. 385 citing
an increase of 11 trains per day on the Yuma to West Colton
segment), identify or describe the steps that Applicants will
take to mitigate the impact of such increased traffic on
passenger trains at the Crossing."

Response

A number of UP/SP trains between Colton and Barstow
will use the new Keenbrock connection. These trains will not
use Colton Crossing, reducing the number of train movements

over the crosaing. In addition, the total number of trains

operating to and from Barstow will decline by four per day.

Of the eleven additional movements on the SP line east of




Colton, seven will be turning in the southeast quadrant of
Colton Crossing to or from the BN/Santa Fe line to Riverside
(over which UP has trackage rights). SCRRA trains on the
BN/Santa Fe line, as elsewhere, have priority over such
freight movements.

In addition, UP recently agreed with BN/Santa Fe
to conduct a detailed engineering study of a physical grade
separation between the SP and BN/Santa Fe main lines at
Colton, which would eliminate the crossing. Although UP
is not familiar with the terms of SCRRA’'s agreements with
BN/Santa Fe, UP personnel understand that those parties may
have an agreement to construct such a grade separation in
connection with expansion of SCRRA passenger service to San
Bernardino.

Interrogatory No. 11

"Identify or describe the current traffic flows into
and out of SP’'s Gemco and Oxnard yards. Identify or describe
the traffic flows into and out of these yards after
consummation of the proposed merger."

Response

Gemco receives about 75-150 cars daily from West

Colton and Warm Springs. Approximately half these cars are
placed in the Gemco service area, which encompasses the area
between Taylor Yard and Honby on the Saugus Line

and Chatsworth on the Coast Line. The balance of the traffic
processed through Gemco is destined for the Oxnard and
Guadalupe/Surf areas on the Coast Line and is blocked at
Gemco for movement. Traffic to Oxnard is forwarded on a

Gemco-based local freight. Traffic for Guadalupe/Surf is
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forwarded on through trains operating to the Bay Area. Gemco
has no clerical assignments and six road switcher/local
freight assignments. The UP/SP merger will not significantly
affect this operation, except that through trains on the Coast
Line will carry blocks of traffic directly to and from
Roseville Yard to improve service. 1In addition, a hauler will
operate from City of Industry to Gemco, delivering cars from
the East, it will return to West Colton Yard, connecting to
eastbound trains. This operation will avoid the problems of
today’s SP operation, in which a hauler makes a round-trip
from West Colton but sometimes fails to complete its work
within the Hours of Service Law.

Oxnard is responsible for the area from Santa Susana
to Ventura on the Coast Line, including the Santa Paula Branch
and interchange with the Ventura Country Railrcad at Oxnard.
Approximately 30-50 cars are received per day for this area.
One local freight assignment works from Oxnard; there are no
clerical assignments. Traffic is forwarded from Gemco,

although Warm Springs occasionally makes an Oxnard block.

Applicants do not expect to change this local operation.

Interrogatory No. 12

“Identify all individuals who have assisted counsel
for Applicants in responding to this First Set of
Interrogatories."

Response

Ken Bosanko, G.R. Fetty, Ron Naro and Dale Salzman.
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UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW,
collectively, "Applicants," hereby respond to TCU’s First Set
of Interrogatories.

GENERAL RESPONSES

The following general responses are made with
respect to all of the interrogatories.

V8 Applicants have conducted a reasonable search
for documents responsive to the interrogatories. Except as
objections are noted herein,¥ all responrive documents have
been or shortly will be made available fcr inspection and
copying in Applicants’ document depository, which is located

at the offices of Covington & Burling in Washington, D.C.

Applicants will be pleased to assist TCU to locate particular

responsive documents to the extent that the index to the

depository does not suffice for this purpose. Copies of

Y Thus, any response that states that responsive documents
are being produced is subject to the General Objections, so
that, for example, any documents subject to attorney-client
privilege (General Objection No. 1) or the work product
doctrine (General Objection No. 2) are not being produced.




documents will be supplied upon payment of duplicating costs
(including, in the case of computer tapes, costs for
programming, tapes and processing time).

< £ Production of documents or information does not
necessarily imply that they are relevant to this proceeding,
and is not to be construed as waiving any objection stated
herein.

F Certain of the documents to be produced contain
sensitive shipper-specific and other confidential information.
Applicants are producing these documents subject to the
protective order that has been entered in this proceeding.

4. In line with past practice in cases of this
nature, Applicants have not secured verifications for the
answers to interrcgatories herein. Applicants are prepared to
discuss the matter with TCU if this is of concern with respect
to any particular answer.

GENERAL OBJECIIONS

The following general objections are made with
respect to all of the interrogatories. Any additional
specific objections are stated at the beginning of the
response to each interrogatory.

X Applicants object to production of, and are not
producing, documents or information subject to attorney-
client privilege.

2 Applicants object to production of, and are not

producing, documents or information subject to the work

product doctrine.




3. Applicants object to production of, and are not
producing, documents prepared in connection with, or
information relating to, possible settlement of this or any
other p:ioceeding.

4. Applicants object to production of public
documents that are readily available, including but not
limited to documents on public file at the Board or the SEC or
clippings from newspapers or other public media.
Notwithstanding this objection, Applicants have produced some
responsive materials of this kind, but Applicants have not
attempted to produce all responsive materials of this kind.

5. Applicants object to the production of, and are

not producing, draft verified statements and documents related

thereto. 1In prior railroad consolidation proceedings, such
documents have been treated by all parties as protected from
production.

6. Applicants object to providing information or
documents that are as readily obtainable by TCU from TCU'’s
members.

o Applicants object to the extent that the
interrogatories seek highly confidential or sensitive
commercial information (including, inter alia, contracts
containing confidentiality clauses prohibiting disclosure of
their terms) that is of insufficient relevance to warrant

production even under a protective order.




8. Applicants object to the inclusion of Philip F.
Anschutz and The Anschutz Corporation in the definition of
"Applicants" as overbroad.

9. Applicants object to the definition of
"Applicants" as unduly vague and not susceptible of meaningful
aprplication.

10. Applicants object to the definition of
"concerning" as unduly vague.

11. Applicants object to Instructions Nos. 1, 2, 3,
4, 12, 13, 14 and 15 to the extent that they seek to impose
requirements that exceed those specified in the applicable
discovery rules and guidelines.

12. Applicants object to Instructions Nos. 1, 2, 3,
4, 12, 13 and 14 as unduly burdensome.

13. Applicants object to the interrogatories to the
extent that they call for the preparation of special studies
not already in existence.

14. Applicants object to the interrogatories as

overbroad and unduly burdensome to the extent that they seek

-information or documents for periods prior to January 1, 1993.
SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS
Interrogatory No. 1

"Applicants’ Labor Impact Statement lists 202
positions in the carman craft which Applicants intend to
abolish in the event the merger is approved (Application,
Volume III, page 408).

a. Please identify these positions by Applicant
(UPRR, MPRR, SPT, SSW, SPCSL and DRGW) .

Please identify the incumbent of each positicn
slated for abolishment.




Please identify whether any of the incumbents

are currently covered by any job stabilization
or protective agreements and, if so, identify

the agreement (s).

Where these positions are slated for transfer,
please identify each Transfer Location by
Applicant (UPRR, MPRR, SPT, SSW, SPCSL or
DRGW) .

Where positions are slated for abolishment and
not slated for transfer, please identify how
the remaining work of the abolished positions
will be accomplished and, if to be assigned to
another position, identify that position."

Response
This information cannot be provided prior to the

completion of the process of negotiating implementing

agreements, and possibly carrying out arbitrations, pursuant

to New York Dock. Aléo, subpart (e) appears to be based cn a

misconception that the work of abolished positions is somehow
"reallocated" to other employees. The merger will cause
changes in the nature of the work to be done on the combined
system and allow work to be performed more efficiently, with
attendant impacts on the number and locations of jobs. Pre-
merger work will not be reallocated in the manner described.

Interrogatory No. 2

"Applicants Labor Impact Statement lists 732
positions in the clerical craft which Applicants intend to
abolish in the event the merger is approved (Application,
Volume III, pages 408-410).

a. Please identify these positions by Applicant
(UPRR, MPRR, SPT, SSW, SPCSL or DRGW).

Please identify the incumbent of each position
slated for abolishment.

Please identify each position slated for
abolishment by its job title.




Please identify whether any of the incumbents
are currently covered by any job stabilization
or protective agreements and, if so, identify
the agreement (s).

Where these positions are slated for transfer,
please identify each Transfer Location by
Applicant (UPRR, MPRR, SPT, SSW, SPCSL or
DRGW) .

Where positions are slated for abolishment and
not slated for transfer, please identify how
the remaining work or the abolished positions

w.ll be accomplished and, if to be assigned to
another position, identify that position."

Response

(a), (b), (d)-(f) This informaticn cannot be
provided prior to the completion of the process of negotiating
implementing agreements, and possibly carrying out
arbitrations, pursuant to New York Dock. Also, subpart (f)
appears to be based on a misconception that the work of
abolished positions is somehow "reallocated" to other
employees. The merger will cause changes in the nature of the
work to be done on the combined system and allow work to be
performed more efficiently, with attendant impacts on the
number and locations of jobs. Pre-merger work will not be
reallocated in the manner described.

(¢) To the e:tent this information can be known

prior to the completion of the New York Dock process, it is

contained in the Labor Impact Exhibit in Volume 3 of the

application.

Interrogatory No. 3

"Applicants’ Labor Impact Statement lists 43
positions in the Railway Supervisors craft which Applicants
intend to abolish in the event the merger is approved
(Application, Volume III, pages 417-418).




Interrogatory No. 7

"Finance Docket No. 32760 (Sub-No. 6) is a petition
for exemption for control of the Portland Terminal Railroad

Company .

Please state whether Applicants will institute
any transactions which may affect employees of
the Portland Terminal Railroad Company,
identifying the employees to be affected by job
title and name.

Please state whether Applicants will offer
labor protection to any employees of the
Portland Terminal Railroad Company affected by
transactions instituted pursuant to any control
authority granted."

See Volume 5 of the application, p. 98 n.2.
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Antitrust Division Bureau of Competition

Room 9104-TEA Room 303
Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

M ] o

Michael L. Rosenthal
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' . DEPARTMENT OF TRANSPORTATION
(FORMERLY 'NTERSTATE COMMERCE COMMISSIO

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOUR! PACIFIC RAILROAD COMPANY

---Control and Merger---

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

NOTICE OF INTENT TO PARTICIPATE

Pursuaat to Decision No. 6 in this proceeding, and in accordance with 49 C.F.R. §1180.4
(a)(4), Interstate Power Company hereby submits its Notice of Intent to Participate. We
respectfully request that our representatives, as listed below, be included in the service list
maintained by the Board in this proceeding so that the listed representatives receive copies of all
orders, notices, and other pleadings in this proceeding. Further, we request that Applicants and
other parties of record serve copies of all pleadings filed in this proceeding directly upon the
indicated representatives as listed below:

Edwin C. Jertson Kent M. Ragsdale

Director - Fuel & Statistics Staff Atorney

Interstate Power Company Interstate Power Company
P.0. Box 769 P.0. Box 769

Dubuque, Towa 52004-0769 Dubuque, Iowa 52004-0769







LSBC Holdings, Inc.

e 121 West First Street
—ENIIED Geneseo, Illinois 61254

Office of the Sacratan

JAN 2 & 199¢

p—y o,

January 9, 1996

{

Mr. Vernon A. Williams, Secretary
Interstate Commerce Commission
1201 Corstitution Avenue
Washington, DC 20423

RE:  Finance Docket #32760
Docket #AB-8 (Sub-No. 36X)
#AB-12 (Sub-No. 189X)
Denver and Rio Grande Western Railroad Co.
Southern Pacific Transportation Company
--Discontinuance Exemption—
--Abandonment Exemption--

Mr. Williams:

LSBC Holdings, Inc., a Delaware Corporation, has invited the Southern Pacific
Transportation Company to enter into negotiations for the sale to LSBC Holdings, Inc.,
all of the assets of their Denver and Rio Grande Western Railroad subsidiary (DRGW). A
copy of our letter of invitation is enclosed.

The principals of LSBC Holdings, Inc. believe that the sale of the DRGW to our group
could substantially reduce or eliminate current ¢ position tc the proposed merger between
the Union Pacific and Southern Pacific railroads.

Because our invitation to negotiate includes trackage that has been filed for abandonment
under the proposed merger and pursuant to the Interstate Commerce Commission
procedural schedule adopted by Decision No. 6 in the above-outlined three (3) Dockets,
please accept this as LSBC Holdings, Inc.'s official "Notice of Intent to Participate” in all
three (3) Subject Dockets as listed above.

Please direct all future correspondence with respect to the Subject Dockets to:

LSBC Holdings, Incorporated

121 West First Street

Geneseo, Illinois 61254

ATTN: Thomas Zwica, Executive Vice-President




We are aware of the schedule of dates applicable for the filing of subsequent "comments,
protests, requests for conditions and any other opposition evidence and arguement duve”,
and will meet those required deadlines.

Please advise if any changes occur in these proceedings.

The principals of LSBC Holdings, Inc. believe our offer would represent the best long-
term interests of the many parties affected by the proposed merger, and therefore, we
would ask the ICC to consider their final approval of this merger process to be contingent
upon the successful completion of our negotiations with the Southern Pacific Railroad for
the aformentioned properties.

On Behalf of the Board,

L S

Thomas Zwica ~—
Executive Vice-President




LSBC Holdings, Inc.

121 West First Street
Geneseo, [llinois 61254

Certificate of Service

I hereby certify that I have this day served the foregoing documents upon Applicant's
Representative, Mr. Gary Laakso, General Attorney. Additionally, these documents have
also been served upon Mr. Phil Anschutz, Chairman of the Board. These documents were
served at Southern Pacific Building, One Market Plaza, San Francisco, California 94105,
by Prepaid, First Class, Certified Return Receipt Requested, United States Postal Service.

Dated at Geneseo, Illinois, this 9th day of January, 1996.

N e e
e




LSBC Holdings, Inc.

121 West First Street
Geneseo, Illinois 61254

January 9, 1996

Mr. Phil Anschutz, Chairman

Southern Pacific Transportation Company
One Market Plaza

San Francisco, CA 94105

Dear Mr. Anschutz;

LSBC Holdings, Inc., a Delaware Corporation, is interested in entering into negotiations
with the Southern Pacific Transportation Company for the purchase of all of the assets of
the former Denver and Rio Grande Western Railroad (DRGW), including the railroad and
all associated trackage, all operating, trackage and haulage rights, all associated buildings
and real estate, siguals and dispatching facilities, equipment, parts, patents, trademarks and
namesakes,and any and all motive power specifically configured to operate on the DRGW.

The principals of LSBC Holdings, Inc. believe that the sale of the DRGW to our group
could substantially reduce or completely eliminate the current opposition to the proposed
merger between the UP/SP, and thus allow the UP/SP management the opportunity to
focus on longer-term strategic corporate goals.

Additionally, the principals of LSBC Holdings, Inc. have identified a number of other
attractive opportunities that can enable this transaction to be a positive situation for all
parties involved.

Because our invitation to negotiate includes trackage that has been filed for abandonment,
LSBC Holdings, Inc. has filed a "Notice of Intent to Participate” with the Interstate
Commerce Commission.

Thank you for your consideration. We look forward to your reply.

’ alf of t?e Board,
%%La L -

Timothy C. Eklund Thomas Zwica
President Executive Vice-President




LSBC Holdings, Inc.

121 West First Street
Geneseo, Illinois 61254

January 2. 1996

Mr. Gary Laakso, General Attorney
Scuchern Pacific Transportation Company
One Market Plaza

Room 846

San Francisco, CA 94105

Dear Mr. Laakso:

LSBC Holdings, Inc., a Delaware Corporation, is interested in entering into negotiations
with the Southern Pacific Transportation Company for the purchase of all of the assets of
the former Denver and Rio Grande Western Railroad (DRGW), including the railroad and
all associated trackage, all operating, trackage and haulage rights, all associated buildings
and real estate, signals and dispatching facilities, equipment, parts, patents, trademarks and
namesakes,and any and all motive power specifically configured to operate on the DRGW.

The principais of LSBC Holdings, Inc. believe that the sale of the DRGW to our group
could substantially reduce or completely eliminate the current opposition to the proposed
merger between the UP/SP, and thus allow the UP/SP management the opportunity to
focus on longer-term strategic corporate goals.

Additionally, the principals of LSBC Holdings, Inc. have identified a number of other
attractive opportunities that can enable this transaction to be a positive situation for all
parties involved.

Because our invitation to negotiate includes trackage that has been filed for abandonment,
LSBC Holdings, Inc. has filed a "Notice of Intent to Participate" with the Interstate
Commerce Commission

Thank you for your consideration. We look forward to your reply.

(O_jx—zehalf of the Board, _ §>
{ Ej - £
Ay C/’@K)( b e

Timothy C. Eklund Thomas Zwica
President Executive Vice-President
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N/
Union Pacific Corporation, Union Pacific Railroad Company & ir-
and Missouri Pacific Railroad Company

-- Control and Merger --

Southern Pacific Rail Corporation, Southern Pacific
Transportation Comipany, St. Louis Southwestern
Railway Company, SPCSL Corp. and the Denver and Rio Grande
Western Railroad Company

REQUEST TO BE PLACED ON RESTRICTED SERVICE LIST

A
NOTICE OF INTENT TO PARTICIPATE

Notice is hereby provided that the Railroad Commission of Texas (the Railroad
Commission) intends to participate in the above-styled and numbered proceeding either through
submitting comments and/or through the filing of pleadings in favor of or in opposition to the
application for merger.

Accordingly, please place the Railroad Commission and its representatives indicated as
follows on the list of all parties of record prepared and issued under the provision of 49 C.F.R.
§1180.4/3)(4):

Jerry L. Martin Debra Ravel, Staff Attorney
Director, Rail Division General Law Section
Railroad Commiission of Texas : Office of General Counsel
P.O. Box 12967 Railroad Commission of Texas
Austin, Texas 78711-2967 P.O. Box 12967

Austin, Texas 78711-2967

In accordance with 49 C.F.R. §1180.4(a)(2), the Railroad Commission has selected the
acronym "RRCT" for identifying all documeants and pleadings it submits.




II.
NOTTCE OF SUBSTITUTION OF COUNSEL

Please enter the appearance of the undersigned counsel on behalf of the Railroad
Commission and remove Ann Coffin as counsel of record (as originally requested in Ms.
Coffin’s letter to you dated September 8, 1995, designated "RRCT-1") on the list of all parties
of record because Ms. Coffin is no longer in the employ of the Railroad Commission.

.
REQUEST TO BE PLACED ON RESTRICTED SERVICE LIST

The Railroad Ccmmission does not wish to engage in discovery in this proceeding at this
time. To ensure the Railroad Commission and/or its experts are made fully aware of and have
access to all information made available through the discovery process, however, the Railroad
Commission requests that it be placed on the Restricted Service List, for information purposes
only, in accordance with Paragraph 8 of the "Order Adopting Discovery Guiielines," issued by
Administrative Law Judge Nelson on December 5, 1995, effective the date of the filing of this
pleading.

Respectfully Submitted,

IR, A

Debra Ravel, Staff Attorney
General Law Section
Office of General Counsel

RAILRCAD COMMISSION OF TEXAS
P.O. Box 12967

Austin, Texas 78711-2967

(512) 463-6932

In-House Counsel for e
Railroad Commission of Texas




CERTIFICATE OF SERVICE

I hereby certify that on January Ql_.’, 1996, a copy of the foregoing *NOTICE OF
INTENT TO PARTICIPATE, SUBSTITUTION OF COUNSEL, AND REQUEST TO BE
PLACED ON RESTRICTED SERVICE LIST" was served by first-class U.S. mail, postage
prepaid, on Administrative Law Judge Jerome Nelson and all parties of record in this

proceeding.

L

Debra Ravel -~
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
~=- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORT. AND THE DENVER AND
RIO GRANDE WESTEr:. RAILROAD COMPANY

APPLICANTS' OBJECTIONS TO IAM'S FIRST SET OF INTERROGATORIES

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD R. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 972-7601 Omaha, Nebraska 68179

(402) 271-5000
Attorneys for Southern
Pacific Ra.l Corporation, ARVID E. ROACH II
Southern Pacific Transportation S. WILLIAM LIVINGSTON, JR.
Company, St. Louis Southwestern MICHAEL L. ROSENTHAL
Railway Company, SPCSL Corp. and Covington & Burling
v i a

The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.
Western Railroad Company P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

January 9, 1996
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS' OBJECTIONS TO IAM’S FIRST SET OF INTERROGATORIES

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCL and
DRGW submit the following objections to the discovery requests
served by the IAM on January 4, 1996. These objections are
made pursuant to paragraph 1 of the Discovery Guidelines
applicable to this proceeding, which provides that objections
to discovery requests shall be made "by means of a written
objection containing a general statement of the basis for the
objection."

Applicants intend to file written responses to the

discovery requests. These responses will provide information

in response to many of the requests, notwithstanding the fact
that objections to the requests are noted herein. It is
necessary and appropriate at this stage, however, for
Applicants to preserve their right to assert permissible
objections.

The following objections are made with respect

all of the interrogatories.




3 Applicants object to production of documernts or
information subject to tae attorney-client privilege.

2. Applicants object to production of documents or
information subject to the work product doctrine.

: Applicants object to production of documents
prepared in connection with, or information relating to,
possible settlement of this or any other proceeding.

4. Applicants object to production of public
documents that are readily available, including bHut not
limited to documents on public file at the Board or the
Securities and Exchange Commission or clippings from
newspapers or other public media.

s. Applicants object to the production of draft
verified statements and documents related thereto. In prior
railroad consolidation proceedings, such documents have been
treated by all parties as protected from production.

6. Applicants object to providing information or
documents that are as readily obtainable by IAM from its own
files.

- Applicants object to the extent that the
interrogatories seek highly confidential or sensitive

commercial information (including, inter alia, contracts

containing confidentiality clauses prohibiting disclosure of

their terms) that is of insufficient relevance to warrant
production even under a protective order.
8. Applicants object to the definition of

"identify" to the extent that it requests home telephone




CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

he

January 11, 1996

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

ARVID E. ROACH II

S. WILLIAM LIVINGSTON, JR.
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

68179

20044-7566




CERTIFICATE OF SERVICE

I, Michael A. Listgarten, certify that, on this 9th
day of January 1996, I caused a copy of the foregoing document
to be served by fax and by hand upon Joseph Guerrieri, Jr.,
counsel for International Association of Machinists and
Aerospace Work=rs, at Guerrieri, Edmond & Clayman, P.C., 1331
F Street, N.W., Washington, D.C. 20004 and by first-class
mail, postage prepaid, or by a more expeditious manner of
delivery on all parties appearing on the restricted service
list established pursuant to paragraph 9 of the Discovery
Guidelines in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Room $5104-TEA Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

KO L D

Michael A. Listgarten
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Honorable Jerome Nelson
Administrative Law Judge
FERC

Room No. 11F21

888 First Street, N.E.
Washingten, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
et al. -- Control & Merger -- Southern Pa
Corp., et al.

Dear Judge Nelson:

Applicants appreciate the opportunity to make tnis
written submission with regard to KCS’ reguests for discovery
into the content of the settlement negotiations between
Applicants and other railrcads which culminated in the
September 25, 1995 settlement agreement with BN/Santa Fe. We
shall strive to be as brief as possible in this letter, and
will be pleased to elaborate as Your Honor may find
appropriate at tcday’s hearing.

KCS already has all the information about the
settlement process that is relevant in this proceeding.
Volume 1 of the application contains the Verified Statement of
John H. Rebensdorf, to which is attached a copy of the
September 25 settlement agreement between the Applicants and
BN/Santa Fe (and a subsequent agreement of November 18 which
clarified and corrected errata in the September 25 agreement).
For Your Honor's convenience, a copy of Mr. Rebensdorf’s
statement is attached hereto as Exhibit A. Mr. Rebensdorf’s
statement discusses the settlement agreement in great detail,
nd explains the policies that the Applicants followed in
egotiating with BN/Santa Fe, KCS and a number of other
ailroads to arrive at a settlement that would preserve rail
ompetition at all locations that would go from two serving
ailroads to one in an unconditioned UP/SP merger.

-

What Mr. Rebensdorf’s statement does not disclose,
and what Applicants should not be required to provide in




Honorable Judge Nelson
January 2, 1996
Page 2

discovery, is the "back-and-forth" of the particular
settlement negotiations with more than ten railroads.

of no relevance to whether the settlement agreement wi
BN/Santa Fe will provide vigorous competition. Mr.
Rebensdorf’s statement and the verified statements of a

of other witnesses in the application demonst.rate that it

-- and those witnesses can be cross-examined at depcsition
KCS. KCS is also free to pursue a wide range of document
discovery and interrogatories into the gffects of th
settlement. But to test the eftectiveness of the settlement
agreement with BN/Santa Fe in preserving and enhancing
competition, it is completely unnecessary to inquire into this
or that proposal which may have been made and rejected by
BN/Santa Fe and the Applicants, or by other railroads and the
Applicants, in the ccurse of the varicus negctiations that
took place. As KCS well knows from its own negotiations with
Applicants, such negotiations range over a variety of topics
and proposals, many of them quite unrelated to the competitive
impacts of the merger transaction. One of the great virtues
of voluntary settlements is that they can include exchanges of
addicional items of consideration that are unrelated to any
elimination of competition caused by the merger but allow the
parties t.o reach an agreement that is mutually acceptable and
advances the public interest. If all the "back-and-forth" of
confidential settlement negotiations were subject tO
disclosure to hostile parties, voluntary settlements would be
severely chilled and deterred.

As KCS also knows, confidential settlement
negotiations have pever been discovered into in ICC merger
cases. The Commission’s policy in this regard dates back at
least to the UP/MP/WP merger case, cne of the first post-
Staggers Act merger proceedings. In that case, in a decision
served April 27, 1981, the Commission denied an appeal by SP
from a decision of Administrative Law Judge Paul S. Crcss
refusing to allow discovery into settlement negotiations. The

Commission stated (p. 10):

negotiations clearly should not be discoverable in
order to encourage private settlement of disputes.”

(Emphasis added.) A copy of this decision is attached hereto
as Exhibit B.

In the same case, KCS itself subsequently sought to
evisit the issue, seeking discovery into the negotiations
hat led to a settlement between the merger applicants and the

v
-
-
-




e Judge Nelson
8, 3998

Chicago and North Western Transportation Company. KCS,
relying on federal court precedent, argued that the
privilege was a mere rule of evidence, and did not
discovery. See Exhibit C hereto (Finance Docket No.
KCS-41, Sept. 11, 1981, pp. 10-11). Judge Cross reje
arguments in a decision served October 2, 1981 (copy
hereto as Exhibit D), and the Commission upheld
decision served November 9, 1981 (ccpy attached
Exhibit E). In the latter decision, the Commiss
1): "Claims of privilege were made on t!

client communication, actorney work pr
settlement negotiatijons. . . . Judge
piimary applicants and CNW had established
privilege and had reascnably responded to unprivileged
requests." (Emphasis added.)
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The uniform practice in the ensuing fifteen years of
virtually continual ICC rail merger litigation has been for
parties to object to discovery into settlement negotiations on
the basis of the Commission doctrine articulated in UP/MP/WP.
In the most recent merger case, BN/Santa Fe, KCS resisted
discovery by Illincis Central Railrocad Company ("IC") into the
negotiations that led to a settlement between KCS and the
merger applicants, and the Commission rejected requests oy 1IC
for additional time to address the settlement (which came a
number of months into the proceeding), holding that disclosure
of the terms of the settlement agreement told IC all that it
needed to know in order to address its effects (see decisions
attached as Exhibits F and G) .¥

The ICC’'s recognition of settlement privilege goes
of the federal courts. As the Commission
Finance Docket Nco. 31428, Sandusky County-Seneca
of Tiffin Port Authority -- Feedexr L
‘I"dew‘1" 5 rh 5
' 1990 ICC LEXIS S0, at *29-+*30
)py attached as Exhibit H), the ICC is "not bound by the
jeral Rules" in this area, "but rather by our ovn policies

- The doctrine articulated in UP/MP/WP clearly remains
applicable to this case now that the Surface Transportation
Board has succeeded to the ICC. On December 29, 1995, the
President signed H.R. 2539, the ICC Termination Act of 1995.
Under the Act’'s savings provision, Section 204, proceedings
that were pending upon enactment are to be continued by the
new Board under the provisions of law in effect prior to
enactment of the Act.
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absclu e d'scovery P impcse a heavy !
on parties seeking to d ttlement negotiati
a burden that KCS cannot, and has not even attempted
here. The proponent of d*s:overy into set lement ne
must make a "particularizec showing" that
ara relevant, and the court "must balance against
rty’'s] asserted interest and need for the documents,
ffects that may flow from their disc”ve*y, in term
discouraging settlements and ”nde*m‘n‘“g the settlement
cess. [ interio ine. v. B \ n _Trust Corp.

552, 563-64 (D.-N.J. 1994);
' 9¢ F.R.D. 158
Sav1n s & Loan Association
' Pa. 1993). KCS has made n
any need to go on a fishing exp
settlement negctiatlc“s, nor has
ating effect on settlements that al
iscovery would have.
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At the hearing on December 20, KCS did not deny t
aw with regard to settlement privilege. Rather, KCS
to evade this doctrine by arguing that Applicants’
ement negotiaticns with BN/Santa Fe, KCS and others are
overed by the privilege. KCS based this argument on the
that there was no "proceed;nq" tc settle because the
ement negotiations occurred before the full merger
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The ICC has repeatedly emphasized that it strongly
ages settlements in rail merger cases and other
ings. See, e.g. nion Pa;;;‘; Corp., Egclggg Rail
& Union Pac;ﬁ;g R.B, == C¢ n;;g Missouri
Mi uri Pacif R.R. 1C.t: 407, S801
man in vart §u§ nom. uthers
r e 93 r.3d 08 (D.C. CIk.
463 U §. 1208 (1985) ("We favor the
s to a consolidation

)

o)
Q
-t O
rhid D

al o -

MK
(o)

LA
O

<
Tr
P99

<
2

-

O F
)
e
n-‘
‘A)l)

<

U fn'o o

i
]
@O

= N
- ~
0 ~

M
M k-~

o B ol 4o I
o wia w
00O & h

O Wi

'O




- -
“aa e

[ o4

n was f--ed and on he
agreement did not s
had not yet announce
Dac. 20, 1995, PP.
hout merit. This p
95, when the Applica
L:ﬁ‘ud‘ng a pet ltion entry of a protective
tition for the adop procedural schedule

guidelines, ' for the waiver and

of various rules in 49 C.F.R. pt. 1180 that

applications, and the Commission assigned a

to the proceeding. BN/Santa Fe, KCS and others
ly entered appearances, filed various pleadings
ing replies to the Applicants’ petitions, and engaged in

ive public efforts to gene*ate cppcs*?*on to the

application, or support for respc“.~ve applications

shippers, government officials and others. By th

settlement with BN/Santa Fe was entered into, th Ccmn

had already issued five decisicns in the case. Thus,

was clearly a proceeding, and there was clearl y adve*s

when Applicants and BN/Santa Fe entered into c 1eir se

And in any case, the protection of settlement

does not turn on the formal existence of liti got;,u ce*wee
adverse parties; to lwpose such a requirement would actuall
en"cg;agg litigation, whereas the policy behind the protecticn
of set tlement neaot;ations is to encourage the agreed
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Finally, there has been no waiver of the settlement
rivilege by Applicants. Applicants have submitted their
ttlement agreement with BN/Santa Fe for entry as a conditicn

approval of the merger, and Mr. Rebensdorf discusses
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Honorable Judge Nelson
January 2, 1996

Page 6

licy, which was publicly anncunced when the
ounced in August 1995, of preserving vigorous
ad competition and doing so through a voluntary
if at all possible. Applicants have not put in
confidential content of their settlement
ons with BN/Santa Fe or any other party.
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I, Michael A. Listgarten, certify that, on this 24
day of January, 1556, I caused a copy of the foregeing

document to be served by first-class mail, postage prepaid, or

by a mcre expeditious manner of delivery on all parties

appearing on the restricted service list established pursuant

to paragraph 9 of the Discovery Guidelines in Finance Docket

No. 32760, and on

Director of Operaticns Premerger Notification Office
Antitrust Division Bureau of Competition

Room 9104-TEA Room 303
Department of Justice Federal Trade Commission

Washington, D.C. 20530 Washington, 20580
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VERIFIED STATEMENT
OF

JOHN H. REBENSDORF

My name is John H. Rebensdorf. | am Vice President-Strategic Planning for
Union Pacific Railroad Company. | hold a Bachelor's Degree in Civil Engineering from the
University of Nebraska and a Master's Degree in Business Administration from Harvard
University. Before coming to Union Pacific, | was employed as a management consultant
by Temple, Barker and Sloane. | have worked in the Mechanical Department of the
Chicago, Burlington & Quincy Railroad and in the Operating and Engineering Department
of the Chicago. Rock island and Pacific Railroad. | joined Union Pacific in 1971 as
Manager of Budget Research. | became Assistant Controller in 1976, Assistant Vice
President-Planning & Analysis in 1980, Assistant Vice President-Finance in 1984 and was
appointed tc my present position in 1987.

The purpose of my statement is to describe the settlement agreement that
was reached between UP and SP, on the cne hand, and BN/Santa Fe, on the other hand,

on September 25, 1995. | will review the background of the settlement agreement and the

underlying negotiations and describe the key provisions of the agreement, including the

rights granted and the compensation terms.




because doing so would destroy the benefits of the merger. We conducted all the
negotiations in accordance with these guidelines.

The first carrier we met with was KCS. That meeting took place on August
15. Over the next several weeks, we met or spoke with all of the other interested parties.
While we felt that many of these parties could put together a credible proposal, only three,
BN/Santa Fe, RailTex and OmniTRAX, expressed interest in providing an alternative at
all "2-to-1" points. More importantly, we began to hear that customers would insist on a
Class | raiiroad because of their belief that only a major carrier would have the resources
necessary to meet their transportation needs. BN/Santa Fe appeared to be the leading
candidate in the minds of most customers because of its geographic reach and financial
resources. Nevertheless, we remained open to consider whether a combination of carriers
might be able to meet customers' needs as effectively as BN/Santa Fe standing alone.

Another consideration in BN/Santa Fe's favor was that KCS and Cenrail
insisted on rights that were unrelated to any competitive impact of the merger and that

would have deprived us of key facilities necessary to achieve and maximize the

competitive and efficiency benefits of consolidation. Specifically, KCS suggested

purchasing not only the Cotton Beit (SSW) and SP's Houston-New Orleans and Houston-
Shreveport lines, but also UP's former OKT line between Wichita and Fort Worth, as well
as the UP mainline between Fort Worth and Smithvilie via Taylor. Conrail pushed its
proposal to purchase the Cotton Beit as well as SP's Gulf Coast lines extending all the way

to Mexico and El Paso.




Ancther change in the supplemental agreement is to delete the requirement in the original
settlement agreement that the financial terms of the transaction be kept confidential. We
determined to delete the confidentiality restriction because of the interest that a number
of our customers had in reviewing the settlement agreement and its financial terms. We
decided to dispel any possible suspicion by authorizing disclosure to interested parties.

As negotiations progressed with ail parties, BN/Santa Fe emerged as the first
choice to provide a competitive alternative. However, we continued to negotiate in good
faith with other carriers against the possibility that no agreement could be reached with
BN/Santa Fe. Once we arrived at an agreement with BN/Santa Fe, we contacted the other
interested railroads to inform them that we had reached agreement with BN/Santa Fe and
to thank them for their interest and any efforts they had devoted tc developing a proposal.
Of all the parties we dealt with, only one, KCS, has asserted pubilicly that it was not treated
fairly by UP. KCS has assumed that BN/Santa Fe possessed more information than did
KCS. Thatis, in fact, a misperception. We endeavored to provide traffic information tc ail
interested parties. However, no party was given UP traffic data until September 19, and

because of difficulties SP encountered developing its traffic data, we did not provide

anyone with the SP portion of the "2-to-1" traffic. In fact, KCS was given more information

than anyone else, inciuding extensive hi-rail inspections of the Gulf Coast lines and a
review of SP joint facility agreements pertinent to the iine segments in question.

It is ironic that KCS, the first railroad we met with, is the only railroad raising
these charges. Frankly, given the interest shown by KCS at the outset, we initially felt it

would end up with significant rights. As | mentioned earlier, it was ultimately the
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competitive service. In the case of Dexter and Paragould, the part'es would most likely
utilize a haulage arrangement to preserve cocmpetitive alternatives for "2-to-1" customers
at those points.

Section 8i of the seitiement agreement reflects this commitment. We refer
to it as the "omnibus” clause because it ensures that steps will be taken to preserve
competiton for all "2-to-1" customers. With one exception, it identifies all "2-to-1" points
of which we are aware that are not reached by BN/Santa Fe trackage rights or line szles.’

In addition to preserving competition for ali "2-to-1" customers, the settlement
agreement also preserves a two-railroad interchange with all short-lines that interchanged
with both UP and SP and no other raiiroad prior to mergar. Those expressly noted in the
Settlement Agreement inciude Georgetown Railway, Utah Railway, Nevada Northern, Salit

Lake. Garfield and Western, New Orleans Public Belt, Tex Mex, Little Rock & Western

Railway, Little Rock Port Authority, and Utah Central. The "omnibus” clause also ensures

that any additional "2-to-1" shortlines not expressly referred to in the settlement agreement
will have the right to interchange with BN/Santa Fe.
Witnesses Peterson and Barber, who deal with the competitive implications

of the merger, describe in their testimony how the rights granted in the settiement

g The one exception is Labadie, Missouri, where we are working directly with
the "2-to-1" shipper, Union Electric, to negotiate an arrangement to preserve two-railroad
competition. BN/Santa Fe has agreed not to object to UP/SP seeking an arrangement,
even with another railroad, to preserve rail competition for Union Electric. Nonetheless,
even though the "omnibus" clause does not expressly mention Labadie, Labadie is
covered by the clause, wh.ch expresses the parties’ commitment to preserve two-railroad
competition for all 2-to-1 customers, including those at points not specifically listed in the
settiement agreement.
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order to reach an agreement, we ended up exchanging rights that will unquestionably lead
to enhanced competition in this corridor, which runs north-south along the West Coast of
the United States. Specifically, UP/SP granted to BN/Santa Fe the right to purchase UP's
line between Bieber and Keddie, California. This sale, in conjunction with trackage rights
that BN/Santa Fe will receive between Keddie and Stockton, will give BN/Santa Fe a
single-line route along the entire West Coast and fill in a major gap in BN/Santa Fe's
system. To enhance the competitiveness of UP/SP and preserve options for PNW
customers now using SP, we negotiated a direct marketing/proportionia! rate agreement
which is reflected in Exhibit B to the settlement agreement. This rate agreement will
enable UP/SP to quote rates directly to customers for traffic moving between (a) BN/Santa
Fe-served points in Washington, Oregon north of Portiand, Idaho and Western Montana.,
including interchanges with Canadian and regional railroads, and (b) points in Oregon,
California, Arizona, New Mexico, Colorado, Utah, and West Tex s, including Mexican
junctions. While traffic subject to this direct marketing/proportional rate agreement will

continue to move in interline ~rvice with BN/Santa Fe over the Portland gateway, the rate

agreement will provide UP/SP with a significant marketing tool. In addition, UP/SP

received trackage rights over BN/Santa Fe's line between Bend and Chemult, Oregon.
These rights will improve UP/SP's single-line route for traffic moving between (a) points
in Northern Idaho, Eastern Washington, Eastern Oregon, and the Canadian interchange
at Eastport, Idaho, and (b) points in California and the Southwest.

To further enhance UP/SP's competitiveness in the important California

markets, we negotiated trackage rights on BN/Santa Fe's line between Barstow and
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overhead trackage rights on BN/Santa Fe's line between West Memphis and Presley

Junction in Arkansas.

Finally, some provisions of the Agreement resolved outstanding issues of

concern that have no connection with the merger -- also adding to competition in the
process. These included operating rights in Northern Wisconsin for UP/SP to resolve
access to the MERC dock at Superior as well as direct access to the DWP and DMIR at
Pokegama, Wisconsin. BN/Santa Fe, on the other hand, was granted the right to purchase
UP's line between Dailas and Waxahachie, Texas, in order to consolidate maintenance
and operating responsibility on this track which is part of BN/Santa Fe's main line between
Houston and Dallas.
.  Compensation Terms

My objective in negotiating the trackage rights compensation terms was to
ensure that Union Pacific would be fairly reimoursed for the maintenance and operating
expense associated with BN/Santa Fe's trackage rights operations, and would receive a
reasonable return on the capital tied up in the lines whose capacity BN/Santa Fe would
be partially using. It was my intent that the trackage rights rate place both carriers on a
leve! playing field with neither subsidizing the other. | am confident these goais were
reached.

The rates ultimately agreed to were the result of arm's-length negotiation with
a considerable give and take between the parties. There were several possible starting

points for the rate negotiation.




maintaining a particular line segment will be greater than systemwide costs, and in other
cases it may be lower. However, several of the line segments in question involve some
of the highest-maintenance portions of UP's and SP's systems. These include the UP and
SP lines along the Gulf Coast, SP's line through the Rocky Mountains between Denver
and Salt Lake City, SP's line through the Sierra Nevada Mountains over Donner Pass, and
the former WP line through the Feather River Canyon in California.

The Gulf Coast lines are prone to flooding from hurricanes and other tropical
storms. The terrain they cover is low lying and wet, requiring numerous bridges and
shortening the life ¢f wooden cross ties. In the Rockies and Sierra Nevadas, the grades
and curvature inherent to mountain railroading increase wear and tear on the track
structure. Tunnels, snowsheds, cuts and fills must aisc be maintained. Weather also
leads to higher costs. For example, 24-hour-a-day snow removal is occasionally a
necessity on Donner Pass. The Feather River Canyon is also subject to floods and sliges.
In fact. at certain times hi-rail vehicles must precede all trains in the Feather River Canyon
to check for rock slides.

The settiement agreement does not restrict the traffic BN/Santa Fe can

handle over these rights. BN/Santa Fe can - and likely will - choose to route quite a bit of

east-west traffic over the Central Corridor rights. For example, the rights will shorten
BN/Santa Fe's mileages in numerous corridors as described in Mr. Peterson’s statement.
These mileage savings (.., 387 miles between Oakland and Denver; 664 miles between

Oakland and the Twin Cities) will likely lead to the rerouting over these lines of substantial




2. The intermodal and carload rate is higher for the Keddie-Stockton/Richmond

segment than for other lines. The rate for the rights between Keddie-Stockton/Richmond
were set at 3.48 mills per ton-mile because this line segment is unquestionably a very high
maintenance area and will handie BN/Santa Fe's north-south traffic in the so-called "I-5
Corndor” as well as some transcontinental business of both railroads. Accordingly, in this
one instance, we negotiated a higher rate for a territory we feit would clearly incur high
levels of traffic requiring correspondingly high levels of maintenance and expense.

3. The rate is based on ton-miles rather than car-miles. We used gross ton-
miles as the basis for assessing the charges because it most accurately reflects the actual
use made of the facility, and therefore the resulting expense.

Turning back to the rates themselves, they are not only cost-based, but
reflect rates recently negotiated between SP and BN/Santa Fe as well as rates found in
other recently negotiated joint facility agreements between UP and parties other than
BN/Santa Fe.

Table 2 lists recent flat rate agreements involving UP, SP and BN/Santa Fe.
Included in itaiics in Table 2 is the 3.0-3.1 mill per ton-mile rate appiicable to the
settlement agreement, which has been convertea to a car-mile rate for ease of

comparison.? Also converted to a car-mile rate is the mill-per-gross-ton-mile charge from

: The conversion was based on a 100-ton load and 100% empty return. The
actual rate will depend on the lading weight and the empty return associated with a given
move. The 3.48 mili per ton-mile rate applicable to the Keddie-Stockton/Richmond line
segment produces a higher car-mile rate, in the $0.28 range. It applies to only a small
percentage of the overall trackage rights. Even this rate is not out of line with the rezent
agreements.
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URCS variable cost includes only a percentage of all the costs associated

with maintaining and operating the track. The balance of these costs is treated by URCS

as fixed in the short term. However, given the permanent nature of these rights, | believe

the coverage of full costs is important because over the long-run, as will be the case with
these rights, ali costs become variable. UP/SP must recover these costs to avoid
subsidizing BN/Santa Fe's operations. Moreover, the URCS variable cost computation
includes only 50% of the book value of the assets involved, and reflects no return on the
other half of the book value, or on the difference between the book value and the gyrrent
value of the assets. An economic return on the current value of assets must ultimately be
earned if a railroad is to continue replacing its plant and stay in business and even URCS
fully aliocated cost inciudes only return to capital on the basis of 100% of the book value
of the assets, not replacement cost. Looking at these rates on the basis of URCS fully
allocated costs, again on 2 weighted average basis, the ratio of the trackage rights fee to
our expense drops to 75% (at the 3.0 mill rate) and 77% (at the 3.1 mill rate).* | believe
these rates will be sufficient, but only marginally so, for UP/SP to receive a sufficient return
from BN/Santa Fe's trackage rights fees to ensure that UP/SP is not investing its capital
to subsidize BN/Santa Fe's operations.

The rates are also subject to adjustment, upward or downward. The
adjustment will be undertaken annually by applying 70% of the Unadjusted Rail Cost
Adjustment Factor (RCAF-U) to the rates. RCAF-U is the most commonly utilized index

for measuring railroad inflation. The RCAF-U Index is developed by the Association of

At the 3.48 mill per ton-mile rate the coverage of fully allocated costs is 87%.
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BN/Santa Fe's responsibility for capacity-related improvements is also quite

limited. However, there is no limitation on BN/Santa Fe's right to use capacity-related
improvements for which it bears no financial responsibility. Specifically, BN/Santa Fe has
no responsibility for capacity improvements related to the merger, or for any capacity
improvement, whether merger-related or not, made during the first 18 months of operation.
Finally, BN/Sania Fe will have no responsibility for the first $25 million worth of capital
expenditures for which it would otherwise have shared responsibility. The settiement
agreement calls for establishing a capacity-related capital reserve fund to be drawn down
to cover those first $25 million of capacity-related capital expenditures. Accordingly, it will
not be until 18 months after BN/Santa Fe has begun trackage rights operations that it will
begin to fund any capacity-related improvements and even the first $25 million of those will
be funded out of a capital reserve fund. This total relief from capital expenditures at the
inception of trackage rights operations will be a real advantage to BN/Santa Fe in building
its trackage rights traffic base.

The sorts of capital projects that BN/Santa Fe ultimately ‘vill be responsible
for will include its usage share of projects such as upgrading a signal system from
automatic block signals to centralized traffic control; adding CTC and universal crossovers
to double track; constructing new sidings; and lengthening existing sidings. However, as
| have stated above, BN/Santa Fe will only be responsible for these expenses if they
(a) are not merger-related, (b) take place more than 18 months after implementation .

trackage rights operations and <) exceed the $25 million capital reserve fund.




In conclusion, the trackage rights charges are fair. They are cost-based and
also refiective of rates in similar agreements. They will ensure that UP/SP can cover the
costs attributable to BN/Santa Fe's operations and will not result in either carrier's
subsidizing the other.

V. Line Sale Purchase Prices

The Settiement Agreement calls for three line sales. They are: (1) UP's line
between Keddie and Bieber, California; (2) UP's line between Dallas and Waxahachie.
Texas; and (3) SP's line between lowa Junction and Avondale, Louisiana. including
terminal facilities in the New Orleans area. The purchase prices for these segments are
$30 million, $20 miliion, and $100 million, respectively. As with the trackage rights
compensation, these purchase prices were the subject of arm's-length negotiation. They
simply reflect what a willing buyer, BN/Santa Fe, would pay a willing seller, UP/SP, for
these properties.

In the case of the Dallas-Waxahachie and Avondale-lowa Junction sales.
UP/SP retained trackage rights over those lines. The trackage rights will be subject to the
same terms as applied to BN/Santa Fe operations over the rights it was granted by UP/SP.
BN/Santa Fe can also elect not to purchase these lines and operate instead via trackage
rights. In the case of the Avondale-lowa Junction and Dallas-Waxahachie segments,
trackage rights would be covered by the compensation terms applicable to other trackage
rights line segments. The Keddie-Bieber trackage rights charges would, however, be

allocated "on a typical joint facility basis.” Since BN/Santa Fe will become the sole user

cf this line should it choose not to purchase the line, we felt it reasonable that BN/Santa
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however, if a fee cannot be negotiated, the settiement agreement calls for resolution of

disputes through binding arbitration.

Second, Section Sh of the settlement agreement specifies that UP/SP will
provide BN/Santa Fe with switching services at "2-to-1" points if BN/Santa Fe elects to
serve particular shippers in that manner, and that the rates for those services will "fully
reimburse UP/SP for its costs plus a reasonable return." Here, | think the language of the
agreement speaks for itself. Again, any d'spute over the rate would be subject to binding
arbitration.

Third, in Section 1h of the agreement, UP/SP have agreed to provide
BN/Sar (a Fe with crews to handle trains operating between Salt Lake City, Stockton and
Oaklc nd. BN/Santa Fe would be charged the costs incurred by UP to supply these crews
plus reasonable additives. The incremental costs incurred for lodging and crew
transportation would also be billed to BN/Santa Fe. UP has supplied crews to SP on the
same terms for SP's operations between Pueblo, Colorado and Kansas City, and that
arrangement has worked satisfactorily for both parties. Accordingly, | see ne reason to
anticipate any disputes in this area. However, if disputes did arise, they would be subject
to arbitration.

Fourth, in Section 9i of the agreement, we have agreed to provide terminal
support services for "normal and customary charges.” The parties will need to review
other arrangements where one railroad provides similar services to another railroad for a
fee as guidance for what constitutes "normal and customary.” Also cost recovery will be

a requirement. Failing agreement, binding arbitration would be used to resoive a dispute.
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Vil. Implementation il

| have mentioned some implementation details that we will need to attend to
such as negotiating haulage and other fees. There are a number of other details that we
will need to resolve before trackage rights operations commence. These include

(a) negotiating . angements as needed to provide service to each of the "2-to-1"

customers described in the "omnibus” clause:® (b) developing formal agreements covering

each trackage rights grant, line sale and haulage arrangement contemplated by the
agreement (which, under the agreement, is to be done by June 1 of next year), and
(c) defining the precise areas at "2-to-1" points which will be open to competitive service.
In this regard, any industry that was open to service by both UP and SP before merger will
be open to BN/Santa Fe service after merger. In addition, new facilities can be located by
either carrier and open to service by both in that area where, prior to the merger of UP and
SP. a new customer could have constructed a facility that would have been open to service
by both UP and SP. Here again, should any dispute arise, binding arbitration woulid be the
means used to resolve the impasse.
VIl n ion

| believe that UP and SP have fully lived up to their commitment to preserve
competition at "2-to-1" points. The process of arm's-length negotiation has led to an
agreement with the most powerful rail competitor in the West. The agreement gives

BN/Santa Fe the tools to provide a stronger competitive alternative than exists today for

v There may conceivably be minor "2-to-1" points where the customers has no
desire for two-railroad service -- but our intent is to arrange for competitive service at those
"2-to-1" points where customers wish to have it.
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STATE OF NEBRASKA

COUNTY OF DOUGLAS

John H. Rebensdorf, being duly sworn, deposes and says that he is the Vice
President of Strategic Planning of Union Pacific Railroad Company and Missouri
Pacific Railroad Company, and has read the foregoing statement, knows the

contents thereof, and that the same is true and correct.

-

S MOIART ST o Mebmta /e //vavm
MARY R. HOLEWINSK! John H. Rebensdorf\v\
My Comm. Exp. Oct 15, 1996 &/

Subscribed and sworn to before me by John H. Rebensdorf this // day of

November, 1995.
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/ -
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Notary Public




SP's line between Weso, Nevada and Oakland. California via SP’s linc
between Sacramenio and Ozkland referred 1o as the "Cal-P~ (subject w traffic
restnctions as set forth in Section 1g):

UP's line berween Weso. Nevada and Stockton. California: and

SP's line between Oakland and San Jose, California.

b) The trackage rights granted under this section herein shall be bridge nghts for the
movement of overhead traffic only, except for the locai access specified herein. BNSF shall receive
access on such lines only to industries which are presently served (either dz'recﬂy‘ or by reciprocal
switch) only by both UP and SP and by no other railroad at points listed on Exhibit A to this
Agresment. BNSF shall also receive the right to interchange with the Nevada Northern at Shafter,
Nevada: with the Utah Railway Company at the Utah Railway Junction and Provo: and with the Salt
Lake. Garfield and Western at Salt Lake City.

¢) Access to industries at points open to BNSF shall be direct or through reciprocal
switch. New customers locating at pomts open to BNSF under this Agreement shall be open to both

UP/SP and BNSF. The geographic kimits within which new industries shall be open to BNSF service
shall generally correspond to the territory within which, prior to the merger of UP and SP. a new
custorner could have constructed a facility that would have been open 1o service by both UP and SP.
enher directly or through reciprocal switch. In negotiaung the trackage rights agreements pursuant
to Section 9f of this Agreement, the parties shall agree on the mileposts defining these geographic
imnnanons. Where switching districts have been established they shall be presumed to establish these
geographic limitanons.

d) Forty-five (45) days before mitiating service 1o a customer. BNSF must elect whether

its senvice shall be (i) direct. (ii) through reciprocal switch. or (iii) with UP/SP's prior agreement.
using a thurd party contractor to perform switching for itself or both railroads.
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reasonabic advance notice of its need for employees in order to allow UP/SP tume to have adequate
tramed crews available. All UP/SP employess engaged m or connected with the operation of BNSF's
trams shall. solely for purposes of standard joint facility hability. be deemed to be “sole employees”
of BNSF. If UP/SP adds to its labor force 10 comply with a request or requests from BNSF 1o
provide employees, then BNSF shall be responsible for any labor protection. guarantees or reserve
board payments for such incremental employess resulung from any change in BNSF operations or
maffic levels.

) UP/SP agree that ther affliate Central California Traction Compay sball be managed
and operated 50 as to provide non-discriminatory access to industries on its line on the same and no

less favorable basis as provided UP and SP.

) If BNSF destres to operate domestic high cube double stacks over Donner Pass, then
BNSF shal! be responsibie to pay for the cost of achieving required clearances. UP/SP shall pay
BNSF one-half of the origimal cost of any such work funded by BNSF if UP/SP subsequently decides
to begm moving domestic hijzh cube double stacks over this route. If UP/SP initiates and funds the

clearance program, then BNSF shall pay one half of the original cost at such time as SNSF begins
to use the line for domestic high cube double stacks.

k) BNSF agrees to waive its right under Section 9 of the Agreement dated April 13,
1995. and agreements mplementing that agreement to renegotiate certaim compensation terms of such
agreement in the event of a merger, consolidation or common contro! of SP by UP. BNSF also
agress 10 walve any restrictions op assignment in the 1990 BN-SP agresment covering trackage nghts
berween Kansas City and Chicago.
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d) BNSF shall gramt UP/SP overhead trackage nights on Santa Fe's line berween Barstow
and Mojave. California for rail raffic of all kinds. carioad and intermodal for all commodities.

e) UP/SP shall work with BNSF to facilitate access by BNSF to the Ports of Los Angeles
and Loog Beach. Other than as legally precluded, UP/SP shall (a) extend the term of the present
agreement dated November 21, 1981, to continue until completion of Alameda Corridor, (b) amend
that agreement to apply to all carload and intermodal traffic, and (c) grant BNSF the nght to invoke
such agreement to provide loop service utilizing UP's and Santa Fe's lines to the Ports at BNSF's
option to allow for additional operating capacity. UP/SP's commitment is subject to available
capactty. Any mcremental capactty related projects necessary to accommodate BNSF traffic shall be
the sole responsibility of BNSF.

South Texas Trackage Rights and Purchase
a) UP/SP shall grant to BNSF trackage rights on the following lines:
. UP's line between Ajax and San Antonio:
. UP's line between Houston (Algoa) and Brownsville:
0 UP's line berween Odem and Corpus Chnisti
UP's line berween Ajax and Sealy:
SP's line berween San Antonio and Eagle Pass (with panty and equal access
to the Mexican border crossing at Eagle Pass).
UP's line berween Kerr (connection to Georgetown RR) and Taylor:
UP's line between Temple and Waco:
UP's line berween Temple and Taylor:
UP's line between Taylor and Smithville: and
SP's line between E! Paso and Sierra Blanca.

b) The trackage nghts granted under this section shall be bndge nghts for movement of
overhead traffic only, except for the local access specified herein. BNSF shall receive access on such

E
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g) UP/SP shall sell to BNSF UP's ime berween Dallas and Waxahachie with UP reaiung
trackage nghts to exclusively serve local industries oo the Dallas-Waxahachie line.

b) Upon the effectiveness of the trackage rights to Eagie Pass under this section. BNSF's
nght to obtain haulage services from UP/SP to and from Eagle Pass pursuant to the agreement
berween BNSF and SP dated April 13, 1995 and subsequent baulage agreement berween those parties
shall no longer apply, provided BNSF shall contmue to have the right to use trackage at or near Eagle
Pass as specified m that agreement for use in connection with trackage rights under this Agreement.

§. Eastern Texas - Louisiana Trackage Rights and Purchase
a) UP/SP shall grant to BNSF trackage rights oo the following lines:
. SP's line between Houston, Texas and lowa Junction in Louisiana: and
. UP's and SP's lines near Avondale (SP MP 16.9) and West Bndge Junction

(SP MP 10.5).

b) Themckzgeng!nsgrmedmdethissectionshﬂlbebﬁdgeﬁghu for the movement
of overhead waffic only. except for the local access specified herein. BNSF shall receive access on
such Imes only to mdustnes which are presently served (either directly or by reciprocal switch) only
by both UP and SP and by no other railroad at points listed on Exhibit A to this Agreement.

c) Access to industnes at points open to BNSF shall be direct or through reciprocal
switch. NcwmstomsbaﬁngnpomopmtoBNSthdathisAmemshtllbeopentoboth
UP/SP and BNSF. The geographic tirmits within which new industries shall be open to BNSF service
shall generally correspond to the territory within which, prior to the merger of UP and SP, 2 new
customer could have constructed a facihry that would have been open to service by both UP and SP.
erther drrectly or through reciprocal switck. In negotiating the trackage rights agreements pursuant
to Section 9f of this Agreement the parties shall define mmuleposts defining these geographic limitanons
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UP's line betw:en Farr Oaks and Bridge Juncton:
SP's line between Bnnkiey and Bnark. Arkansas: and
UP's line berween Pme Bluff and North Little Rock. Arkansas.

b) In lieu of conducting actual operations between Pine Biuff and North Little Rock.
Arkansas. UP/SP agrees. upon request by BNSF, 10 handle BNSF's business on a haulage basis for

a reasonable fee.

c) The trackage rights granted herem shall be bridge rights for the movement of overbead
traffic only. except for the local access specified herein. BNSF shall receive access on such lines only
to mdusmes which are presently served (either directly or by reciprocal switch) only by both UP and
SP and by no other railroad at points listed on Exhibit A to this Agreement. ENSF shall also have
the right to interchange with the Littie Rock and Western Railway at Little Rock.

d) Access to industries at points open to BNSF shall be direct or through reciprocal
switch New customers locating at pomts open to BNSF under this Agreement shall be open to both
UP/SP and BNSF. The geographic hirmts within which new industries shall be open to BNSF service
shall generally correspond to the territory within which, prior to the merger of UP and SP, a new
customer couid have constructed a facility that would have been open to service by both UP and SP.
~ither drectly or through reciprocal switch. In negotiating the trackage rights agreements pursuant
to Section 9f of this Agreement the parties shall agree on the mileposts defining these geographic
mnatons. Where switchmg districts have been established they shall be presumed to establish these
geographic lmitations.

e) Forty-five (45) days befnre mmating service to a customer, BNSF must eiect whether

its service shall be (i) direct, (ii) throvgh reciprocal switch, or (iii) with UP/SP's prior agreement.
using a third party contractor to perform switching for itself or both railroads.
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d) UP/SP and BNSF agree to provide each other reciprocal detour nghts between Bndg~
Junction-West Memphis and St. Louis in the event of flooding. subject to the availability of suffic ent

capacity to accommodate the detour.

\dditional Rig}
a) UP/SP shall grant BNSF overhead trackage rights on SP's ine between Richmond and

Oakland. ““«tifornia for rail traffic of all kinds, carload and intermodal. for all commodities to eaable
BNSF to connect via SP's line with the Oakland Terminal Railroad ("OTR") and to access the
Oakland Joint Intermodal Terminal (*JIT™), or similar public intermodal facility, at such time as the
JIT is built. BNSF shall pay 50% of the cost (up to $2,000,000 maximum) for upgrading to mainline
standards and reverse signalmg of SP's No. | track between Emeryville (MP 8) and Stege (MP 13.1).
Compensation for these trackage rights shall be at the rate of 3.48 mills per ton mile for business
moving m the "I-5 Cerridor” and 3.1 mills per ton mile on all other carload and intermodal business
and 3.0 mills per ton mile for bulk business escalated in accordance with the provisions of Section 12
of this Agreement. UP/SP shall assess no additional charges against BNSF for access to the JIT and
the OTR.

b) BNSF shall waive any payment by UP/SP of the Seattle Terrninal S access charge.

c) BNSF shall grant to UP overhead trackage rights on BN's line between Saunders.
Wisconsin and access to the MERC dock in Superior, Wisconsin.

d) BNSF shall grant UP the nght to use the Pokegama connection at Saunders.

Wisconsin (Lg.. the southwest quadrant connection at Saunders).

e) BNSF shall waive SP's requirement to pay any portion of the Tehachapi tunnels

clearance improvements pursuant to the 1993 Agreement between Santa Fe and SP.




) In the event. for any reason. any of the trackage rights granted under this Agreement
cannot be mmplemented because of the lack of sufficient legal authority to carry out such grant. then
UP/SP shall be obligated to provide an alternative route routes. or means of access of commercially
equivalent utility at the same level of cost to BNSF as would have been provided by the originally
contemplated nights.

Tracl Rights - G L Provisi
a) The compensation for operations under this Agreement shall be set at the levels shown

in the following table:
Table 1
Trackage Rights Compensation
(mills per ton-mile)
Keddie-StocktonRick : L Other Li

Intermodal and Carload 3.48 3l
Bulk (67 cars or more of 3.0 3.0
one commodity in one
car type)

These rates shall apply to all equipment moving in a train consist including locomotives. The
rates shall be escalated m accordance with the procedures described in Section 12 of this Agreement.
The ownmng line shall be responsible for maintenance of its line in the ordinary course including rail
relay and ne replacement. The compensation for such maintenance shall be inciuded in :he mills per
ton mile rates received by such owning line under this Agreement.

b) BNSF and UP/SP will conduct a joint inspection to determine necessary connections
and sidings or ..ing extensions associated with connections. necessary to implement the trackage
nghts granted under this Agreement. The cost of such facilities shall be borne by the party receiving
the trackage nights which such facilities are required to implement. Either party shall have the nght
to cause the other party to construct such facilities. If the owning carrier decides to utilize such
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d) The management and operation of the trackage rights line shall be under the exclusive
drection and coatrol of the ownmg carmier. The owning carrier shall have the unrestricted power to
change the management and operations on and over joint trackage as in its Judgement may be
Decessary. expedient or proper for the operations thereof imtended. Trains of the parties utilizing joint
trackage shall be given equal dispatch without any discrimination in promptness. quality of service.
or efficiency in favor of comparable UP/SP traffic.

Owner shall keep and maintain the trackage rights lines at no less than the track standard
designated in the current imetable for the applicable lines subject to the separate trackage nghts
agreement. The parties agree to establish a joint service committee to regularly réview operations

over the trackage nghts lines.

e) Each party shall be responsible for any and all costs relating to providing employee
protection benefits, if any. to its employees prescribed by law, governmental authority or employee
protective agreements where such costs and expenses are attributable to or arise by reason of that
party's operation of trains over joint trackage. To the extent that it does not viclate existin
agreements, for a period of three years following acquisition of control of SP by UP, BNSF and
UP/SP shall give preference to each other's employees when hiring employees needed to carry out
trackage nghts operations or operate lmes bemg purchased. The parties shall provide each other with
lists of available employees by craft or class to whom such preference shall be granted. Nothing in

this Section 9.¢) 1s intended to create an obligation to hire any specific employee.

f The trackage nghts grants described in this Agreement, and the purchase and sale of
line segments shall be included in separate trackage rights and line sale agreement documents

respectively of the kind and containing such provisions as are normally and customarily utilized by
the parties. mchudmg exhibits depicting specific rail line segments, and other provisions dealing with
mamtenance, Improvemnents, and liability, subject to more specific provisions described for each grant
and <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>