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BN/SF-6 

BEFORE THE 
SURFACr, TRANSPORTATION BOARD 

Finance Docket No. 32760 

UMON PACIFIC CORPORATION, l^NION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMl^ANY 

- CONTROL AND MERGER -

SOUTHER ;̂ PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TR-\NSPORT.\TION COMPANY, ST. LOUIS SOUTHWESTERN RAIL" AY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RJO GRANDE WESTERN RAILROAD COMPANY 

RESPONSES AND OBJECTIONS OF BURLINGTON' NORTHERN RAILROAD 
COMPA-\Y AND THE ATCHISON. TOPEKA AND SANTA FE RAILWAY COMPANY 

TO CONSOLIDATED RAIL CORPORATION'S 
FIRST REQUESTS FOR THE PRODUCTION OF DOCU.MENTS 

Burlington Northem Railroad Cmpany ("BN") and The Atchison. Topeka and Santa 

Fe Railway Company ("Santa Fe") (collectively "BN/Santa Fe") answer and object as follows 

to Consolidated Rail Corporation's ("Conrail") "First Requests forthe Production of Documents 

to BNSF Corporation", as modified by counsel's agreement. These responses and objections 



are being served pursuant to the Discovery Guidelines Order entered by the Administrative 

Law Judge in Jus proceeding on December 5, 1995 ("Discovery Guidelines"). 

Subject to the objections set forth below, BN/Santa Fe will produce non-privileged 

documents responsive to Conrail's First Requests for the Production nf Documents. If 

necessarv', BN/Santa Fe is prepared to meet with counsel for Conrail at a mutually convenient 

time and place to discuss informall>' resolving these objections. 

GENERAL OBJECTIONS 

BN/Santa Fe objects to Conrail's Firr̂  Requests for the Production of Documents on 

the following grounds: 

1. Parties. BN/Santa Fe objects to Conrail's First Requests for the Production of 

Documents to the extent that they are directed to BNSF Corpoiatiun (now, Burlington Nonhem 

Santa Fe Coiporation) rather than BN and Santa Fe. Burlington Northem Santa Fe Corporation 

is not a part>' to and has not appeared or intervened in this proceeding. Notwithstanding this 

objection. BN/Santa Fe WiU include as a part of its responses lo Conrail's Requests any non-

privileged, responsive documents in the possession of Burlington Northem Santa Fe 

Corporation. 

2. Privilege. BN/Santa Fe objects to Conrail's First Requests for the Production of 

Documents to the extent that they call for information or documents subject to the attomey 

work product doctrine, the attorney-client privilege or any other legal privilege. 

3. Relevance Burden. BN/Santa Fe objects to Conrail's First Requests for the 

Production of Documents to the extent that thev seek information or documents that are not 



directly relevant to this proceeding and to the extent that a response wouid impose an 

unreasonable burden on BN/Santa Fe. 

4. Settlement Negotiations. BN/Santa Fe objects to Conrail's First Requests for the 

Production of Documents to the extent that they seek information or documents prepared in 

connection with, or related to. the negotiations leading to the Agreement entered into on 

September 25, 1995, by BN/Santa Fe with Union Pacific and Southem Pacific, as 

supplemented on November 18, 1995. 

5. Scope. BN/Santa Fe objects to Conrail's First Requests for the Production of 

Documents to the extent that they anempt to impose any obligation on BN/Santa Fe beyond 

those imposed by the General Rules of Practice of the Interstate Commerce Commission 

("Commission"), 49 C.P.R. § 1114.21-31. the Commission's scheduling orders in this 

proceeding, or the .Administrative Law Judge assigned to this case. 

6. Definitions. BN'/Santa Fe makes the following objections to Conrail's definitions: 

9. "Document" means any and al! writings and recordings as defined in 
Rule 1001 ofthe Federal Rules of Evidence, including drafts, typings, printings, 
minutes or copies or reproductions thereof in the possession, custody or control 
of BNSF Corporation. 

BN/Santa Fe objects to the definition of "Document" as overlv' broad and unduly 

burdensome to the extent that (i) it calls for the production of materials and documents that are 

as readily, or more readily, available to Conrail as to BN/Santa Fe; (ii) it calls for the 

production of drafts; and (iii) it calls for the production of routine operating and accounting 

documents such as invoices and receipts. 

14. "Relati-:;" or "related" to a given subject maner means constifates. 
contains, comprises, consists of embodies, reflects, identifies, states, refers to. 
deals with, sets forth, proposes, shows, evidences, discloses, describes, discusses. 
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explains, summarizes, concems, authorizes, contradicts or is any way pertinent 
to that subiect, including, without limitation, documents conceming the 
presentation of other documents. 

BN/Santa Fe objects to the definition of "Relating or related to" in that it requires 

subjective judgment to determine what is requested and, further, that it potentially calls for the 

production of documents that are not directly relevant to this proceeding. Notwithstanding this 

objeciion, BN/Santa Fe will, for the purposes of responding to Conrail's Requests, constme 

"Relating or related to" to mean "make reference to" or "mention". 

16. ".Analvses or Analysis" include any analyses, studies, evaluations, 
discussions, or reports in whatever form, including leners, memorzmda, 
tabulations, measurements, electronic mail, notes, diary notations, journals, and 
computer printouts of data selected from a database. 

BN/Santa Fe objects to the definition of "Analyses or Analysis" in that, as defmed to 

include "discussions or reports", it requires subjective judgment to determine what is requested 

and, further, it is overly broad ;ind unduly burdensome. Notwithstanding this objection, 

BN/Santa Fe will, for the purposes of responding to Conrail's Requests, construe "Analyses 

or Analysis" to mean anah ses, studies or evaluations in whatever form. 

17. References to railroads, shippers, and other companies (including 
Applicants) include: parent companies; subsidiaries; controlled, affiliated, and 
predecessor ilrms; divisions; subdivisions; components; units; instrumentalities; 
partnerships; and joint ventures. 

BN/Santa Fe objects to this instruction to the extent that it requests documents to be 

produced by partnerships and joint ventures in which BN or Santa Fe are members. 

Notwithstanding this objection, BN/Santa Fe will produce any non-privileged, responsive 

documents in the possession of BN. Santa Fe, or Burlington Northem Santa Fe Corporation. 



7. Instructions. BN/Santa Fe makes the following objections to Conrail's instnictions: 

5. All documents that respond, in whole or part, to any paragraph of a 
Request shall be produced in tiieir entiret}'. Documents thai in their original 
condition were stapled, clipped, or otherwise fastened together, bhall be 
produced in such form. In addition, all documents are to be produced in the file 
folders or jackets in which they are maintained. 

BN/Santa Fe objects to this instruction to the extent that it requests documents to be 

produced in the file folders or jackets in which they are maintained on the grounds that such 

manner of production is unduly burdensome and would interfere with BN/Santa Fe s operations 

and activities, particularly in light of the requirement 'onder the Discovery Guidelines that all 

document depositories be maintained in the Washington D.C. area. 

7, All documents should be grouped together according to the individual 
paragraphs and sub-paragraphs of the Request to which they are responsive. 

BN/Santa Fe objects to this instmction to the extent that it seeks to impose an obligation 

on BN/Santa Fe to segregate or index the responsive documents it will produce beyond any 

such obligations imposed by the Discovery Guidelines. 

RESPONSES AND OBJECTIONS TO REQUESTS FOR 
PRODUCTION OF DOCUMENTS 

1. All documents, dating from Januarv- 1, 1992. to the present, comprising or 
relating to Analyses conceming track-'ce rights, including, but not limited to. the suitability of 
trackage rights as a remedy for anticompetitive effects asserted to result from a rail transaction 
including a merger or acquisition (including anv comparison of a trackage-rights remed> to the 
sale of a line or lines for such remedial purpose). 

Response: Su'oject to and without waiving the General Objections stated above, 

liN/Santa Fe objects to Document Request No. 1 to the extent it calls for the production of, 

without limitation, all documents comprising or relating to Analyses concermng trackage rights 
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on the grounds (i) that it is overly broad and undulv burdensome; and (ii) that it is not relevant 

to this proceeding and not calculated to lead to the discovery of admissible evidence. 

BN/Santa Fe fiirther objects to this request to the extent that it calls for the production of 

documents created before Januarv' 1, 1993, on the ground that it is not relevant to this 

proceeding and not calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Santa Fe will produce non-privileged, responsive documents conceming the 

suitability of the trackage rights granted to BN/Santa Fe pursuant to the BN/SF Agreement as 

a remedy for anticompetitive effects asserted to result from rhe UP/SP merger. 

2. All documents relating to the statements ascribed to Gerald Grin^tein in the 
December 18. 1995, issue of Forbes, whether contained in direct quotations or otherwise. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden, scope and settlement negotiations objections, as modified by 

counsel's agreement, BN/Santa Fe stales that it is unaware of any responsive documents. 

3. All documents relating to the extent to which the BN/SF .Agreement might (or 
might not) obviate imposition by the ICC of other conditions to the UP/SP merger (or reduce 
or change such other conditions). 

Response: Subject to and without wai\ ing the General Objections stated above, in 

particular the seniement negotiations objection, as modified by counsel's agreement, BN/Santa 

Fe will produce non-privileged, responsive documents, if any. in accordance with the Discovery 

Guidelines. 

4. All documents relating to any .'\nalyses of any proposal by Conrail to purchase 
SP lines in the GulfEastem .Area, including, but not limited to, documents relating to the effect 



of any such possible purci ase on competition in the Gulf^astera Area after consummation of 
the Proposed Transaction. 

Response: Subject to and withoui waiving the General Objections stated above, in 

particular the relevance, burden and scope objections, as modified by coimsel's agreement, 

BN/Santa Fe states that it is unaware of any responsive documents. 

5. All documents relating to negotiations between BN/Santa Fe and Applicants 
conceming (a) the BN/SF Agreement, and (b) the BN/Santa Fe Merger or the Proposed 
Transaction. 

Response: Subject to and without waiving the General Objections, in particular the 

settlement negotiations objection, BN/San'a Fe objects to Document Requf<̂ » No. 5 tc the 

extent that it calls for the production of documents relating to the BN/Santa re merger on the 

ground that it is not relevant to this proceeding and not calculated to lead to the discover.' of 

admissible evidence. 

6. All documents analyzing, discussing, or relating to any of the following specific 
provisions, aspects, or terms of the BN/SF Agreement: 

(a) access to industries now served only by both UP and SP and no other 
railroad; (see, e.g.. Sections 4(b). 5(b,) and 6(c)). 

(b) the type of rights obtained by BN/Santa Fe (see, e.g.. Sections 4(b). 5(b) 
and 6(c) ("bridge rights for movement of overhead traffic only"); 

(c) geographic limitations on access by BN/Santa Fe to new business (see, 
e.g.. Sections 4(c), 5(c) and 6(d) (̂ "territon.- within which, prior to the merger of UP and SP. 
a new customer could have constr--:ted a facilitv that would have been open to ser\'ice b> both 
UP and SP, either directly or through reciprocal switch"); 

(d) provision by Applicants pursuant to Section 8(j) of altemative routes or 
means of access of commercially equivalent utility at the same level of cost to BN/Santa Fe 
in the event any of the trackage rights under the BN/SF Agreement cannoi be implemented 
because of the lack of sufficient legal auihority; 
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(e) any capital expenditures on the lines over which BN/Sania Fe has been 
granted trackage rights pursuant to the BN/SF Agreement (see, e.g.. Section 9(c)); 

(f) the "presumptive weight" to be given to the Operating Plan "in 
detennining what capacity' improvements are necessarv " pursuant lo Section 9(c)(i); 

(g) the "shar[ing]" of capaciw improvements between the parties to the 
BN/SF Agreement pursuant to Seciion 9(c)(ii); 

(h) the unrestricted power of the owning carrier to change management and 
operations of joint trackage pursuant to Section 9(d); 

(i) al\ documents relating to the pricing of the trackage rights under the 
BN/SF Agreement, including, but not limited to. whether the rates will permit the Applicants 
to eam a "reasonable retum." as that phrase is used in the Verified Statement of John H. 
Rebensdorf ("Rebensdorf V.S.") (see, e.g.. pag.' 301). or a rettom that is only "marginally" 
sufficient, as asserted at page 307 of the Rebensdorf V.S.; and 

(j) all documents relating to the obligations under Section 11 of the BN/SF 
.Agreement if, in a Fina' Order, the Application has been denied or approved on terms 
"unacceptable to the applicants." 

Response: Subject to and without waiving the General Objections staled above, in 

particular the relevance, burden, scope and settlement negotiations objections, BN/Santa Fe 

objects to Document Request No. 6 to the extent that it is vague. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Saiita Fe will produce non-privileged. post-BN/SF Agreemeni, responsive 

documents in accordance with the Discovery Guidelines. 

7. All documents relating to BN/Santa Fe's interline service with Conrail lines, 
including, but not limited to. documents discussing BN'Santa Fe's interline service with Conrail 
lines pursuant to the BN.'SF Agreement, 

Response: Subject to and without waiving the General Objections stated above. 

BN/Sania Fe objects to Document Request No. 7 to the extent that it calls for the production 

of without limitation, all documents relating to BN/Santa Fe's interline serice with Conrail 

-8-



lines and, as such, is overly broad and unduly burdensome. BN/Sanla Fe furthe- objects to 

Document Request No. 7 to the extent that it is not relevant to this proceeding and not 

calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Sanla Fe states that it is unaware of any responsive documents. 

8. All documents relating to any decision by Applicants not to provide trackage 
rights to BN/Santa Fe on any particular line or routes pursuant to the BN/SF Agreement, where 
the provision of such trackage rights may have been sought by BN/Santa Fe, under 
consideration by Applicants, or the subject of discussion between Applicants and BN/Santa Fe. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the settlement negotiations objection, as modified by counsel's agreement, BN/Santa 

Fe states that it is unaware of any responsive docunicnts. 

9. All documents relating to the competition that will be provided by BN/Santa Fe 
in the Gulf/Eastem Area as a result of the BN/SF Agreement, including, but not limited to: 

(a) .A.nalyses of the traffic volume or associated revenue that may or could 
oe diverted to BN/Santa Fe under trackage rights on Gulf/Eastem Area lines; 

(b) Analyses or discussions of yard or terminal lacilities available for use by 
BN/Santa Fe in providing service in the Gulf Eastem Area under trackage rights or line sales 
provided in the BN/SF Agreemeii* pursuant to Section 9(i) of the BN/SF Agreement or 
otherwise; and 

(c) Analyses of the adequacy in "preserv[ing] rail competition" (see 
Rebensdorf V.S., at page 297) of the BN/Santa Fe route stmcture (including, but not limited 
to. sidings, storage facilities, passing tracks, and similar facilities) in the GulfEastem Area. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe responds as follows: Assuming that Document Request .<o. 9 seeks information 

beyond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-l), 



filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, BN/Santa 

Fe objects to Document Request No. 9 to the extent that it is overly broad and unduly 

burdensome. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement. BN/Santa Fe will produce non-privileged, responsive documents in accordance wilh 

the Discover)' Guidelines. 

10. All documents relating to operating plans of BN/Sanla Fe or UP/SP on lines in 
the Gulf/Eastem Area where BN/Santa Fe will have n-ackage rights or that will be purchased 
under the BN/SF .Agreement, including, but not limited to, Analyses of or communications 
conceming: 

(a) dispatching, scheduling, traffic priorities, terminal congestion, density, 
track capacity, or other matters that could affect or relate to operating efficiency; 

(b) operation of BN/Santa Fe's trackage rights on lines in the Gulf/Eastem 
Area designated in the Operating Plan for primarily directional flows, including but not limited 
to density charts or other documents showing BN/Santa Fe volumes added for such lines; and 

(c) the extent of operational control by BN/Santa Fe on such lines. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections. BN/Sania Fe responds as follows: 

Assuming that Document Request No. 10 seeks information beyond that contained in BN'Santa 

Fe's Comments on the Primar\' Application (BN/SF-l). filed December 29, 1995. and in 

workpapers in BN'Santa Fe's document depositor.'. BN/Santa Fe objects lo Document Request 

No. 10 to the extent that it would require BN/Santa Fe to speculate as to how, were the 

proposed consolidation of Union Pacific and Southem Pacific approved and the BN/SF 

.Agreement imposed a condition to such approval, it would undertake certain activities with 

respect to matters it has not studied and as to which it hai> formulated no position. 
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Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Santa Fe will produce non-privileged, responsive documents, if any, in 

accordance with the Discovery Guidelines. 

11. All documents, dating from January 1, 1990, to the present, relating to 
complaints or concems about implementation of trackage rights by UP, including, but not 
limited to: 

(a) complaints or concems expressed by BN/Santa Fe (whether relating to 
trackage rights under the BN/SF Agreement or otherwise) or by other railroads possessing such 
rights over any segment of UP track; 

(b) complaints or concems by Shippers served by railroads having such 
rights; 

(c) complaints or concems about priorities given to UP and foreign trains on 
UP's computerized dispatching system. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections. BN./Santa Fe o'ljects to Document 

Request No. 11 to the extent that it calls for the production of documents created before 

Januar>' 1. 1993, on the ground that it is not relevant to this proceeding and not calculated to 

lead to the discover*' of admissible evidence. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Santa Fe states that it is unaware of any responsive documents. 

12. All documents relating to communications with any Shipper conceming the 
directional traffic flows as described in the King Ongerth V.S, and the Operating Plan. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections. BN/Santa Fe objects to Document 

Request No. 12 to the extent that it is vague. 
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Subject to and witiiout waivmg the foregoing objections, as modified by coun.s l's 

agreement, BN/Santa Fe states that it is unaware of any responsive documents. 

13. All documents relating to any agreements with any labor organization required 
or anticipated in cormection with BN/Santa Fe operations under trackage rights or line sales 
in the Gulf/Eastem Area, including the costs and timing of sucn agreements and any possible 
difficulties in reaching such agreement. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Document Request No. 13 to the extent that it would require BN/Santa 

Fe to speculate as to how. were the proposed consolidation of Union Pacific and Southem 

Pacific approved and the BN/SF Agreement imposed a condition to such approval, it would 

undertake certain activuies with respect to matters it has not studied and as to which it has 

formulated no position. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Santa Fe states that it is unaware of any responsive documents. 

14. All documents relating to any Analyses of competition provided by SP on 
Gulf/Eastem .Area routes, including, but not limited to. any Analyses of SP's service or 
performance in the Gulf/Eastem Area, and customer surveys, letters, comments, or complaints 
of or from Shippers in the GUIS'Eastem Area. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the settlement negotiations objection, BN/Santa Fe objects to Document Request No. 

14 to the extent that it is overly broad, unduly burdensome and vague. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement. BN/Santa Fe will produce non-privileged, responsive documents in accordance with 

the Discovery Guidelines. 
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15. All documents relating to the effects of the Proposed Transaction on service to 
and from Mexican gateways, including, but not limited to, ary interrelationship or connections 
between such effects and privatization of Mexican railroads. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the settlement negotiations objection, BN/Santa Fe responds as follows: Assuming 

that Document Request No. 15 seeks information beyond that contained in BN/Santa Fe's 

Comments on the Primary Application (BN/SF-l), filed December 29, 1995, and in workpapers 

in BN/Santa Fe's document depository, BN/Santa Fe objects to Document Request No. 15 to 

the extent that it is overly broad, unduly burdensome and vague. 

Subject to and without waiving the foregoing objections, ar modified by counsel's 

agreement, BN/Santa Fe will produce non-privileged, responsive documents in accordance with 

the Discoverv' Guidelines. 

16. All documents relating to any Analyses of possible effects on competition in the 
Gulf/Eastem Area as a result of the Proposed Transaction, including, but not limited to, 
documents that discuss possible remedies or .solutions thereto. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the settlement negotiations objection, BN/Santa Fe responds as follows: Assuming 

that Document Request No. 16 seeks information beyond that contained in BN/Santa Fe's 

Comments on the Primar. Application (BN/SF-l), filed December 29, 1995, and in workpapers 

in BN/Santa Fe's document depository, BN/Santa Fe objects to Document Request No. 16 to 

the extent that it is overly broad and unduly burden.some. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Santa Fe will produce non-privileged, responsive documents in accordance with 

the Discovery Guidelines. 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of Responses and Objections of Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway Company to 

Consolidated Rail Corporation's First Requests for the Production of Documents (BN/SF-6) 

have been served this 19th day of January, 1996, by fax and by first-class mail, postage 

prepaid on all persons on the Restricted Service List in Finance Docket No. 32760. 

Kelleiii^'Brien 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006 
(202) 778-0607 
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AND .MISSOURI P.ACIFIC RAILROAD COMP.ANY " ^ ' ^ 

- CONTROL AND MERGER -

SOUTHERN P.ACIFIC R-AIL CORPOR.ATION. SOUTHERN P.ACIFIC 
TR.ANSPORTATION COMP.ANY. ST. LOUIS SOUTHWESTERN R.A1LWAY 

CO.MP.ANY. SPCSL CORP. .AND THE DENÂ ER AND 
RIO GR.ANDE WESTERN R.AILROAD COMP.ANY 

RESPONSES AND OBJECTIONS OF BURLfNGTON NORTHERN' R,AILROAD 
COMP.ANY AND THE ATCHISON. TOPEKA AND SANTA FF R.AILWAY COMP.ANY 

TO INTERNA nON.AL P.APER COMP.ANY'S FIRST INTERROGATORIES .AND 
REQUES r FOR DOCUMENTS 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northem 
Railroad Company 

3800 Continental Plaza 
777 Main Street 
Ft. Worth. Texas 76102-5384 

Erika Z. Jones 
.Adrian L. Steel. Jr. 
Roy T. Englert. Jr, 
Kathryn .A. Kusske 

Mayer. Brown & Piatt 
2000 Pennsylvania .Avenue. N.W. 
Washington. D C. 20006 
(202) 463-2000 

(817) 7954 

and 

The .Atchison. Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, Illinois 60P3 
(708) 995-6'887 

Attomeys for Burlington Northem Railroad Company 
and The Atctiison, Topeka and Santa Fe Railway Company 

Januarv 19. 1996 



BN/SF-5 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION P.ACIFIC CORJ>OR.ATION. UNION P.-iCiFlC R.AILRO.AD COMP.ANY 
.AND .VUSSOURI PACIFIC R.AILRO AD CO.MPANY 

- CONTROL .AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN' PACIFIC 
TR.ANSPORTATION COMP.ANY. ST. LOUIS SOUTHWESTER.̂  RAILWAY 

COMP.ANY. SPCSL CORP. AND THE DEN'\'ER ANi^ 
RIO GRANDE WESTERN RAILROAD CO.MPANY 

RESPONSES .AND OBJECTIONS OF BURLINGTON NORTHERN RAILROAD 
COMPANY .AND THL: ATCHISON. TOPEKA .AND SANT.A FE RAILWAY COMPANY 

TO INTERNATIONAL PAPER COMP.ANY'S FIRST INTERROGATORIES .AND 
REQUEST FOR DOCL'MENTS 

Burlington Northem Railroad Company ("BN") and The .Atchison. Topeka and Santa 

Fe Railway Company ("Santa Fe') (collectively "BN/Santa Fe") aiiswer and object as follows 

to Intemational Paper Company's ("IP") "First Interrogatories and Request for Documents to 

Burlington Northem Raiiroad Company", as modified by counsel's agreement. The'̂ c 

responses and objections are being served pursuant to the Discovery Guidelines Order entered 



by the .Administrative Law Judge in this proceeding cn December 5. 1995 ("Discover.' 

Guideli.ies"). 

If necessarv'. BN Santa Fe is prepared to meet with counsel for IP at a muuially 

convenient time and place to discuss informally resolving these objections. 

Consistent with prior practice. BN Santa Fe has not secured verifications for the 

interrogator, responses herein, but is willing to discuss with counsel for IP any particular 

response in this regard. 

GENER,AI OBJECTIONS 

BN Santa Fe objects to IP's First Interrogatories and Request for Documents on the 

following grounds: 

1. Privilege. BN' Santa Fe objects to IP's First Interrogatories and Request for 

Documents to the extent that they call for information or documents subject to the attomey 

work product doctrine, the attomey-client privilege or any other legal privilege. 

2. Relevance Burden. BN-Santa Fe objects to IP's First Interrogatories and Request 

for Documents to the extent that they seek information or docimients that are not directly 

relevant to this proceeding and to the extent that a response would impose an unreasonable 

burden on BN/Santa Fe. 

3. Settlement Negotiations. BN-Santa Fe objects to IP's First Interrogatories and 

Request for Documents to the exteiil that they seek information or documents prepared in 

connection with, or related to, the negotiations leading to the .Agreement entered -nto on 

September 25. 1̂ 95. by BN/Santa Fe with Union Pacific and Southem Pacific, as 

supplemented on November 18. 1995. 



4. Scope. BN Santa Fe objects to IP's First Interrogatories and Request for Documents 

to the extent that they attempt to impose any obligation on BN Santa Fe beyond those imposed 

by the General Rules of Practice of the Interstate Commerce Commission ("Commission"). 49 

C.F.R. § 1114,21-31. the Coronission's scheduling orders in this proceeding, or the 

.Administrative Law Judge assigned to this case. 

5 Definitions. BN.Santa Fe makes the following objections to IP's definitions: 

5. "Document" means any writing or other compilation of information, 
whether printed, rv ped. handwritten, recorded, or produced or reproduced by any 
other process, including: intracompany communications: electronic mail'; 
correspondence; telegrams, memoranda; contracts; instruments; studies; 
projections; forecasts; summanes, notes, or records of conversations or 
interviews; minutes, summanes. notes, or records of conferences or meetings; 
records or reports of negotiations; dianes; calendars; photographs; maps; tape 
recordings; computer tapes; computer disks; other computer storage devices; 
computer programs; computer pnntouts; models; statistical statements: graphs; 
charts, diagrams; plans; drawings; brochures; pamphlets; news articles; reports; 
advertisements; circulars; trade letters; press releases; invoices; receipts; financial 
statements; accounting records; and workpapers and worksheets. Further, the 
term "document" includes: 

a. both basic records and summaries of such records (including computer 
runs); 

b. both original versions and copies that differ in any respect from original 
ve'sions, including notes; and 

c. both documents in the possession, custody, or control of Applicants and 
documents in the possession, custody, or control of consultants or others 
who have assisted Applicants in connection with the Transaction. 

BN/Santa Fe objects to the definition of "Document" as overly broad and unduly 

burdensome to the extent that (i) it calls for the production of materials and documents that are 

as readily, or more readily, available to IP as to BN/Santa Fe; and (ii) it calls for the 

production of routine operating and accounting documents such as invoices and receipts. 

-3-



6. Instructions. BN makes the following objections to IP's instructions: 

7. In responding to any r*»nuest for data regarding intermodal traffic, 
indicate separately data for trailers and for containers 

BN/Santa Fe objects to this instmction to the extent that BN/Santa Fe's records kept in 

the ordinar.' course of business do not differentiate data regarding intermodal traffic by trailers 

and bv containers. 

RESPONSES .AND OBJECTIONS TO INTERROG.ATORIES 

1. Identifv' all officers and managers employed by BN who have or will have upon 
consummation of the proposed merger marketing and operational responsibil'ty for IP rail 
shipments originating or terminating in Pine Bluff and Camden .AR. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden and scope objections, BN/Santa Fe objects to Interrogatory No. 1 to the 

extent that it would require BN/Santa Fe to speculate as to how. were the proposed 

consolidation of Union Pacific and Southem Pacific approved and the Settlement .Agreement 

imposed as a condition to such approval, it would undertake certain activities with respect to 

matters it has not studied and as to which it has formulated no position. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement. BN/Santa Fe states that, if the proposed merger were consummated today, 

marketing decisions made with respect to IP would be coordinated by Fred Malesa, General 

Director Sales and Marketing (East), and his direct report David A Kiehn, Senior Account 

Manager who recently was named as IP's account leader. John Hovis, Vice President Forest 

Products, would be responsible for the entire Forest Products business unit. Further. BN/Santa 

Fe states that, if the proposed merger were consummated today, Ronald Shelton, Director 
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Operations and Logistics, would be the primary operations peison responsible for interfacing 

with the Forest Products business umt for IP rail shipments. Local operating personr.el would 

report to David Dealy, Vice President Santa Fe Lines, who has operational responsibility for 

a geographic region that includes .Arkansas. 

2. Describe BN's operating plan for handling shipments originating or terminating 
in Pine Bluff and Camden AR if the proposed merger is consummated. Identify ail studieŝ , 
analyses and reports or other documents, including work papers, relating to that plan. 

Response: Subject to and without waiving the General Objections stated above. 

BN' Santa Fe responds as follows: Assuming that Inten-ogatory No. 2 seeks infonnation 

beyond that contained in BN' Santa Fe's Comments on the Primary .Application (BN/SF-l), 

filed December 29. 1995, and in workpapers in BN/Santa Fe's document depository. BN, Santa 

Fe objects to Interrogatory No. 2 to the extent that it would require BN Santa Fe to speculate 

as to how, were the proposed consolidation of Union Pacific and Southem Pacific approved 

and the Settlement .Agreement imposed as a condition to such approval, it would undertake 

certain activities with respect to matters it has not suidied and as to which it has fonnulated 

no position. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN/Santa Fe states that, at this time, it has no operating plans for handling 

shipments originating or terminating in Pine Bluff and Camden, .AR other than those contained 

in B.VSanta Fe's Comments on the Pnmary Application (BN/SF-l), filed December 29. 1995, 

and in particular the Verified Statement of Neal D. Owen, and in his related workpapers 

numbered BN/SF-02500-03238 in BN/Santa Fe's document deposiiory. 
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3, Describe BN's operating plan for movements in the corridor between Memphis. 
TN and Houston. TX if the proposed merger is consummated. Identify' all studies, analy ses 
and reports or other documents, including work papers, relating to that plan. 

Response: Subject to and without waiving the General Objections stated above, 

BN Santa Fe responds as follows: .Assuming that Interrogatory No. 3 seeks information 

beyond that contained in BN Smta Fe s Comments on the Primary .Application (BN SF-1). 

filed December 29. 1995. and in workpapers in BN'Santa Fe's document depository . BN Santa 

Fe objects to Interrogatory No. 3 to the extent that it would require BN-Santa Fe to speculate 

as to how. were the proposed consolidation of Union Pacific and Southem Pacif.-: approved 

and the Settlement .Agreement imposed as a condition to such approval, it would undertake 

certain activities with respect to matters it has not studied and as to wiJch it has formulated 

no position. 

Subject to and without vaiving the foregoing objections, as modified by counsel's 

agreement. BN Santa Fe states that, at this time, it is not aware of specific operating plans 

developed to date for the corridor between Memphis. TN and Houston. TX other than those 

contained in BN Santa Fe's Comments on the Primary .Application (BN-SF-D. filed December 

29. 1995, and in particular the Verified Statement of Neal D. Owen, and in his related 

workpapers numbered BN SF-02500-03238 in BN Santa Fe's document depository. 

4. Identify all BN employees who have communicated with employees of 
Applicants concemmg the trackage rights between Houston. TX and Memphis. TN granted to 
BN under the Settlement .Agreement. Identify- all documents relating to any such 
commumcations. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden, scope and settlement negotiations objections. BN/Santa Fe objects to 

Interrogatory No. 4 to the e.xtent that it is overly broad and vague. 



Subject '0 and without waiving the foregoing objections, as modified by counsel s 

agreement. BN Santa Fe states that Carl R. Ice, Vice President and Chief Mechanical Officv-r 

of Burlington Northern Santa Fe Corporation, and Richard E. Weicher. Vice President-Law and 

General Counsel of Burlington Northem Santa Fe Corporation, were responsible for the 

negotiation ofthe Settlement .Agreement and had communications w-th Union Pacific, Southem 

Pacific employees relating to the trackage rights between Houston. TX and Memphis. FN 

granted to B>i/Santa Fe by the Settlement .Agreement. 

Subsequent to the Settlement .Agreement. BN Santa Fe states that Mr. Weicher. .Michael 

E. Roper. Senior General .Attorney. .Mr. Dealy. .Mr. Malesa. Robert Edwards, and Mr, Hovis 

have had commumcations with employees of .Applicants concenung the trackage rights between 

Houston. TX and Memphis. TN granted to BN/Santa Fe by the Settlement .Agreement. 

BN Santa Fe will produce non-privileged, responsive documents, relating to post-Settlement 

.Agreement communications in accordance with the Discovery Guidehnes. 

5. Describe BN's operating plan for IP O-affic to and fi'om Pine Bluff and Camden. 
.AR if the proposed merger is consummated. Identify all studies, analyses and reports or other 
documents, including work papers, relating to that plan. Also identify- all persons participating 
in the creation of that plan. 

Response: Subject to and without waiving the General Objections stated above. 

BN-Santa Fe responds as follows: .Assuming that Interrogatory No. 5 seeks information 

beyond that contained in BN/Santa Fe's Comments on the Primary .Application (BN SF-1). 

filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository. BN Santa 

Fe objects to Interrogatory No. 5 to the extent that it would require BN/Santa Fe to speculate 

as to how, were the proposed coriSolidation of Union Paci lc and Southem Pacific approved 

and the Settlement .Agreement imposed as a condition to such approval, it would 'undertake 
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certain activities with respect to matters it has not snidied and as to which it has formulated 

no position. 

Subject to and without waiving the foregoing objections, as modified by counsf.l's 

agreement, and assuming the proposed consolidation of Union Pacific and Souihem Pacific 

were approved and the Settlement .Agreement imposed as a condition to such approval. 

BN Santa Fe slates that, at this time, it has no operating plans for IP traffic to and from Pine 

Bluff and Camden. .AR other than those contained in other than BN Santa Fe's Conunents on 

the Primary .Application (BN/SF-l), filed December 29. 1995. and in particular the Verified 

Statement of Neal D, Owen, and in his related workpapers numbered BN/SF-02500-03238 in 

BN Santa Fe's document depository. 

6, Describe how- BN determined the fees it will pay to .Applicants for trackage 
rights under the Settiement .Agreement. Identify- all smdies. analyses and reports or other 
documents, including work rapers, relating to that determination. .Also identify all persons 
participating in that determination. 

Response: Subject to and without waiving the General Objections staled above, in 

particular the settlement negotiations objeciion. BN/Santa Fe objects to Interrogatory No. 6 to 

the extent ihat it asks fbr information other than iliat contained in BN/Santa Fe's Comments 

on the Primary .Applicaiion (BN/SF-l). filed December 29, 1995. and in workpapers in 

BN Santa Fe's document depository. 

Subject to and without waiving the foregoing objections, as modified by coi- ^el's 

agreemeni. BN Santa Fe states that other than BN/Santa Fe's Comments on the Pnmary 

.Application (BN SF-l). filed December 29. 1995. and in particular the Verified Statement of 

Carl R, Ice. and in his related wcukpapers numbered BN/SF-04000-04427 in BN Santa Fe's 

document depository, it has no other documents responsive to this interrogatory. BN Santa Fe 
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further states that .Mr. Ice was primarily responsible for the negotiation ofthe track.ige rights 

tees BN/Sania Fe agreed to pay under the Settlement Agreement, and based his detemiinations 

on his expenence in the industry and on general infomiation that is routinely made available 

to him in the ordinary course of business. 

7. State the average number of daily train movemenis BN proiects it will have m 
each direction tor the first and second ftill years of operation after constl^^.on o the 
proposed merger tor each of the followmg railroad line segments: "^^^^^'O" ot the 

(a) Pine Bluff .AR - Memphis. TN 
(b) Pine Bluff .AR - Shreveport, LA 
(c) Shreveport. L.A - Houston. TX 
(d) Pine Bluff .AR - Little Rock, AR 

Identify all documents consulted with in responding to this interrogatory. 

.Res|2onse. Subject to and wiihou: waiving the General Objections stated above. 

BN Santa Fe responds as follows: Assuming that Interrogatory No. 7 .eeks information 

beyond that contained in BNSanta Fe's Comments on the Pnmary Application (BN SF-l), 

filed December 29. 1995. and in workpapers in BN'Santa Fe's document deposiiory. BN Santa 

Fe objects to Interrogatory No. 7 to the extern that it would require BN/Santa Fe tc speculate 

as to how. were the proposed consolidation of Union Pacific and Souihem Pacific approved 

and the Settlement Agreement imposed as a condition to such approval, it would undertake 

certain activities with respect to matters it has not smdied and as to which it has fomiulated 

no position. 

Subject to and without waiving these objections, as modified by counsel's agreemeni. 

BNSanta .̂ 'e states that other than BNSanta Fe's Commmis on the Primary Applicaiion 

(BNSF-1), filed December 29. 1995, and in particular the Verified Statemem of Neal D. 

Owen, and in his related workpapers numbered BN/SF-02500-03238 in BN/Sanu Fe s 



document depository, it has no other infomiation or documents responsive to this interrogatory. 

•As stated in Mr, Owen's statement, and assuming the proposed consolidation of Union Pacific 

ana Southem Pacific were approved and the Settlement Agreement imposed as a condition to 

such approval BN Santa Fe projects that, between Pine Bluff .AR and .Memphis. TN'; Pine 

Bluff AR and Shreveport. LA; and Shreveport, LA and Houston. TX. BNSanta Fe wil! 

average 2 daily trains in each direction dunng the first ftill year of operation after 

consummation of the proposed merger and 2 or more daily trams in each direction during the 

second ftill yenr of operation after consummanon ofthe proposed merger depending on -.he 

\olume of traffic. Further, with respect to Pine Bluff .AR - Little Rock. AR. BN Santa Fe 

states that it initially intends to operate under a haulage arrangement, and therefore, the number 

of daily trains in each direction will be dependent on the volume of traffic. Durmg the second 

full year of operation. BN/Sanla Fe stales that it may use its own trains and crews if the 

v olume of u-atfic warrants such ser\-ice. 

ni i f n l^""^^ the amounl of n-affic originating or tenninating at IP's facilities in Pme 
Bluff and Camden AR that BN expects to handle annually after consummation ofthe proposed 
merger. Identity all smdies. analyses and reports or other dccumenis. including work papers 
de^i^mnlnon^' ^'^'^'"'^^ ""^^'^ "̂ "̂̂  P ^ " ° ^ ^^o participated in that 

Rejj2onse: Subject to and without waivmg the General Objections stated above. 

BN Santa Fe responds as follows: Assuming that Interrogatory- No. 8 seeks infonnation 

beyond that contained m BN,Santa Fe's Comments on the Primary Application (BN SF-1), 

filed December 29. 1995. and in workpapers m BN Santa Fe's document depository. BN Santa 

Fe objects to Intenogatory No. 8 to the extent that it would require BN, Santa Fe to speculate 

as to how. were the proposed consolidation of L nic.i Pacific and Souihem Pacific approved 
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and the Settlement Agreemem imposed as a condition to such approval, it would undertake 

certain activities with respect to matters it has not smdied and as to which it has fomiulated 

no position. 

Subiect to and without .vaiving these objections, as modified bv counsel's agreement. 

BN Sa.ita Fe states that other than BN Santa Fe's Comments on the Pnmary- Appl.cation 

.BNSF-l). n;,J December 29. ,995. and m particular the Venfied Statements of Neal D 

Owen and Larty .M, Lawrence, and in .Mr, Owen's related workpapers numbered BN, SF-

02500-03238 and m Mr, Lawrence's related workpapers numbered BN SF-00050-01065 in 

BN Santa Fe's document depository , it has no other acmal figures or concrete estimates as to 

the amount of traffic onginating or temunatmg at IP's facilities in Pine Bluff and Camden .AR 

that BNSanta Fe expects to handle annually after consummation ofthe proposed merger. 

BN Santa Fe funher states that it will produce non-privileged, responsive documents, if any. 

in accordance with the Discovery Guidelines relatmg to predicted gamed traffic. 

9, Describe m detail the operational control BN will have in detennining the 
Z r Z " ' ' " ' " ' T ' Houston-.Memphis conidor for which BN S '̂been 

granted trackage nghts under the Settlemem Agreement. Identifv all smd.es. ^ahs^s I^d 
eports or other documents, including work papers, relating to that operational control. Also 

idemify all persons pnmanly responsible for the preparation of the documents identified n 
response to this intenogatory. lucniuiea m 

EesEonse: Subject to and without waiving the General Objections stated above, 

BN Sanui Fe responds as follows: Assuming that Interrogatory No. 9 seeks infomiation 

beyond that contamed in BN'Santa Fe's Comments on the Pnmary Application (BN/SF-l), 

filed December 29. 1995. and m workpapers m BN/Santa Fe's document depository. BN,Santa 

Fe objects to Interrogatory No. 9 to the e.xtem thai it would require BN/Santa Fe to speculate 

as to how. were the proposed consolidation of Umon Pacific and Souihem Pacific approved 
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and the Settlement Agreemem imposed as a condition to such approval. ,t would undertake 

certain activities with respect to matters .t has not smdied and as to which it has fomiulated 

no position 

Subject to and without waiving these objections, as modified by counsel's agreemem, 

BNSanta Fe stales that other than BN Santa Fe's Commems on the Pnmary Application 

(B\ SF-!). filed December 29. 1995. and in particular the Verified Statements of Carl R. Ice 

and Neal D. Owen, and in .Mr. Ice's related workpapers n'umbered BN, SF-04000-04427 and 

in \tr. Owen's related workpapers numbered BN/SF-02500-03238 in BN Santa Fe's document 

deposiiory . it has no other infonnation or documents pertaimng to a specific operating plan. 

However, non-privileged. responsive documents, if any, relatmg to discussions with IP and UP 

regarding the operational control BN/Santa Fe will have in detennimng the movemem of traffic 

over the lines in the Houston-Memphis r̂ndor for which BN/Santa Fe has been granted 

trackage nghts under the Settlemem Agreemeni will be produced in accordance with the 

Discovery Guidelines. 

10. State what investment m facilities, equipment and labor BN plans to make in 
order to operate over the lines m the Houston. TX - Memphis, TN' corndor for which B.N has 
oeen granted trackage nghts under the Settlement Agreement, including but not limited to 
investment in cars. ya;-ds. locomotives, signalmg systems, dispatching facilities and station 
racuities. Identih all documents relating to such investment. 

Res£on;^: Subject to and without waiving the General Objecfions stated above. 

BNSanta Fe responds as follows: Assuming that Interrogatory No. 10 seeks infomiation 

beyond that contained in BN/Santa Fe's Comments on the Pnmaiy Applicauon (BN/SF-l). 

filed December 29. 1995. and in workpapers m BN/Santa Fe's documem depository. BN/Santa 

Fe objects to Intenogatory No. 10 to the extent that it would reciuire BN/Santa Fe to speculate 
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as to how. were the proposed consolidation of Union Pacific and Southem Pacific approved 

and the Settlement .Agreement imposed as a condition to such approval, it would undertake 

certain activities with respect to matters il has not smdied and as to which it has formulated 

no position. 

Subject to and withoui waiving these objections, as modified by counsel's agreement. 

BN Santa Fe states that other than BN/Santa Fe's Comments on the Primary Application 

(BN'/SF-l), filed December 29, 1995, and in particulai the Verified Statements of Carl R. Ice 

and Neal D. Owen, and in Mr. Ice's related workpapers numbered BN/SF-04000-04427 and 

in .Mr. Owen s related workpapers numbered BN/SF-02500-03238 in BN/Santa Fe's document 

depository, it has no other information or documents responsive to this interrogatory. 

11. State the track capacities for a'l !i.̂ ,<seg:nents for which BN has received 
trackage rights under the Settlement .Agree nent. identify all documents consulted with in 
responding to this intenogatory. 

Response: Subject to and without A-aiving the General Objections slated above. ;n 

pa.'icular the burden and scope objections. PN/Santa Fe objects to Interrogatory No. 11 to the 

extent that it is overly broad and vague and asks for information tfiat is not in BN/Santa Fe's 

possession. 

Subject to and without waiving these obj:̂ 'tior<;.̂ as modified by couiisel s agreement. 

BN/Santa Fe states that other than BN/Santa Fe's Comments on the Primary Application 

(CN/SF-M, uied December 29, 1995, and in particular the Verified Statement of Neal D. 

Owen, and in his related workpapers numbered BN/SF-02500-03238 in BN/Sania Fe's 

document depository, il has no other information or documents responsive to this iniertogaiory. 
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12. State the track capacities for ali line segments for which Applicants have been 
granted trackage nghts by BN under the Settlement .Agreement. Identify ali documents 
consulted with in responding to this intenogatory. 

Response: Subject to and without waiving the General Objections slated above, in 

particular the burden and scope objections. BN/Sanla Fe objects to Inteirogatory No. 12 to the 

e.xtent that it is overly broad and vague. 

Subject to and without waiving the foregoing interrogatories, as modified by couiifel's 

agreement, BN/Santa Fe states that the track capacity for the line segments for which 

.Applicants have been granted trackage rights by BN/Sania Fe under the Settlement Agreemeni 

can be determined from the timetables and track charts BN/Sanla Fe is placing in its document 

deposiiory. 

13. State whether BN maintains documents relating to the reliability of its 
performance, as that term is used by, inter alia. Wimess Peterson at page 62 of Volume 2 of 
the .Application (UP SP-23). If so. describe how such information is developed, who are the 
responsible persons for recording that information, whether such informaiion is developed on 
a shipper specific basis, and identify- all such documents. 

Response: Subject to and without waiving the General Objections staled above, in 

particular the burden and scope objections, BN/Sanla Fe objects to Interrogatory No. 13 lo the 

extent that il is overly broad and vague and asks BN/Santa Fe lo speculate regarding the use 

of the term "reliability" by Wimess Peterson, who is not a BN/Santa Fe employee. 

14. Identify- all paper company facilities in California, Oregon and Washington that 
ship linerboard (STCC 26 311 17) via rail and state which rail carrier serves each facility. For 
each such company, state: 

(a) Whether service is provided by other than direcl access (e.g.. via 
reciprocal switching, voluntary coordination agreement, etc.) and. if so. describe such 
arrangements including whether any switching charges are absorbed; and 
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(b) Whether any such facilities will have competitive rail service if the 
merger is consummated and. if so. descnbe the namre of the competitive serv ice that 
would be provided. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections. BN/Santa Fe objects to Interrogatory No. 

14 to the extent that it is overly broad and vague and does not define the term 'competitive rail 

service". 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreemeni. BN'/Santa Fe stales that the 1994 BN and Santa Fe traffic tapes included in 

BN Santa Fe's document depository contain responsive information. BN'/Santa Fe further stales 

that it is aware ofthe following paper company facilities in California, Oregon and Washington 

that ship linerboard (STCC 26 311 17) via rail: 

Companv: Location: Serving Carrier: 

Gaylord Container Antioch, CA ATSF 
Longview Fibre Longview, WA BN, LT 
Simpson Tacoma Paper Tacoma. WA BN 
Potlaich Corporaiion Lewiston, Idaho Camas Praine Railroad 

(BN; UP) 

15. State the number of "paper grade" boxcars in BN's carfleet. by size and type, 
that are available to service shipments tendered by paper companies in 1995. 

Response: Subject to and without waiving the General Objections slated above. 

BN Santa Fe objects to Interrogatory No. 15 to the extent that it is vague and does not define 

the term "paper grade" boxcars. 

Subiect to and without waiving the foregoing objections, as modified by counsel's 

agreement. BN Santa Fe states that BN has approximately 2,867 "paper grade" boxcars (i.e., 

cars of sufficient quality and cleanliness to carry paper); Santa Fe has approximately 1,056 
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"paper grade" boxcars; and that there are approximately 548 .Montana Rail Link "paper grade ' 

boxcars assigned to paper loading on BN. Further. BN'Santa Fe slates that the following is 

a breakdown of the size and type of these "paper grade" boxcars: 

BN Cars Assigned to Paper Loading: 

.Amount AAR Code Inside Length Caracirv-

943 A405 50 foot 70 ton 
290 A406 50 fool 70 ton 
55 A402 50 foot 70 ton 

500 .A405 50 foot 100 ton 
969 A406 50 fool 100 ton 
110 A606 60 foot 100 ton 

2.867 
100 ton 

Santa Fe Cars Assiened to Paner T naHino' 

.Amount A.AR Code Inside Height 

470 A406 13 Feet 
586 

1.056 
A406 11 Feet 

.Montana Rail Link Cars Assimed to Paner 1 naHina on B.N: 

.Amount .A,AR Code Inside Length Caoacitv 

98 A406 50 foot 70 ton 
250 A405 50 fool 100 ton 
200 A406 50 fool 100 ton 
548 

16. Slat? the number of "paper grade" boxcars BN intends to acqmre if the 
Settlement Agreement is approved. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Interrogatory No. 16 to the extent that it is vague and does not define 

the tenn "paper grade " boxcars. BN/Santa Fe further objects to Inieaogatory No. 16 to the 
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extent that it would require B.̂ .'/Santa Fe to speculate as to how, were the proposed 

consolidation of Union Pa..fic and Souihem Pacific approved and the Settiement Agreement 

•mposed as a condition to such approval, it would undertake certain activities with respect to 

matters it has not smdied and as to which it has fonnulated no position. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement. BN Santa Fe slates that it has not yet detemiined the number of "paper grade' 

boxcars it intends to acquire, if any. if the proposed consolidation of Umon Pacific and 

Southem Pacific ,s approved and the Settlement Agreement is imposed as a condition .0 such 

approval. 

17. State BN's plan for obtaining access through the Shreveport vard for punjoses 
of providing service between Houston, TX and .Memphis TN' on lines over which it has been 
ihaTpIl^ ^ ' ""'^^ Settlemem Agreemem. Idemify all documents relating to 

ResEonse: Subject to and without waiving the General Objections stated above. 

BN/Santa Fe responds as follows: Assuming that Intenogatory No. 17 seeks infonnation 

beyond that contained in BN/Santa Fe's Comments on the Pnmary Application (BN/SF-l), 

filed December 29. 1995, and in workpapers m BN/Santa Fe's documem depository. BN/Santa 

Fe objects to Interrogatory No. 17 to the extent that it would require BN/Sanla Fe to speculate 

as to how. were the proposed consolidation of Union Pacific and Souihem Pacific appro'. cd 

and the Settlemem Agreement imposed as a condition to such approval, it -uld undertake 

certain activities with respect to matters it has not smdied and as to which it has fonnulated 

no position. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement, BN Santa Fe states that it plans to bypass the Shreveport yard and to gain the 
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required access under the terminal trackage nghts applicauon filed in Finance Docket N'o, 

32760 (Sub-No. 9). 

OBJECTIONS TO DOCUMENT REQUESTS 

1. .All documents identified in response to Intenogatory No. 2. 

Response: Subject to the response and objections to Interrogatory No. 2. BN Santa 

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery 

Guidelines. 

2. .All documents identified in response to Interrogatory No. 3. 

Response: Subject to the response and objections lo Inlertogatory No. 3, BN/Sanla 

Fe will produce non-privileged, responsive documents, if any. in accordance with the Discovery 

Guidelines. 

3. .All documents identified in response to Interrogatory No. 4. 

Response: Subject to the response and objections to Interrogatory No. 4. BN/Santa 

Fe will produce non-privileged, responsive documents, if any. in accordance with the Discovery 

Guidelines. 

4. All documents identified in respon.se to Interrogatory No. 5. 

Response: Subject lo the response and objections to Interrogatory No. 5, BN/Santa 

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery 

Guidelmes. 
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5. All documents identified in response to Intenogatory No. 6. 

"̂̂ P̂""̂ -̂' Subject to the response and objections to Intenogatory No. 6. BN/Sania 

Fe will produce non-pnvileged. responsive documents, if any, in accordance with the Discovery 

Guidelines. 

6. All documents identified in response to Interrogatory N'o. 7. 

Response: Subject to the response ar.d objections to Inten-ogatory- No. 7. BN Santa 

Fe will produce non-privileged, responsive documems, if any. in accordance with the Discovery 

Guidelines. 

7. All documents identified in response to Interrogatory No. 8. 

Response: Subject to the response and objections to Inleirogalory No. 8. BN Santa 

Fe will produce no-priviieged, responsive documents, if any. ,n accordance v.nh the Discovery 

Guidelines. 

8. .All documents identified in response to Inlertogatory No. 9. 

Response: Subject to the response and objections to Inlertogatory No. 9. BN Santa 

Fe will produce non-privileged, responsive documents, if any, in accordance with the Discovery 

Guidelines. 

9. All documents identified in response to Inlertogatory No. 10. 

Response: Subject to the response and objections to Inlertogatory No. 10, BN/'Sani?. 

Fe will produce non-privileged, responsive documents, if any. in accordance with the Discovery 

Guidelines. 
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10. .All documents identified in response to Intenogatory No. 11. 

Response: Subject to the response and objections to Intenogatory No. 11. BN Santa 

Fe will produce non-pnvileged, responsive documents, if any, in accordance with the Discovery 

Guiuw..nes. 

11. .All documents identified in response to Inlertogatory No. 12. 

Response: Subject to the response and objections lo Inlertogatory No. 12. BN Santa 

Fe will produce non-pnvileged. responsive documents, if any. in accordance with the Discovery-

Guidelines. 

12. All documents identified in response to Inlertogatory No, 13 for the period of 
January 1. 1993 ihrough the most cunent penod for vvhich such documents are 
available. 

Response: Subject to the response and objections to Intenogatory No. 13, BN/Sanla 

Fe will produce non-pnvileged, responsive documents, if any. in accordance wilh the Discovery-

Guidelines. 

13. All documents identified in response to Intenogatory No. 17. 

Response: Subject to the response and objections to Intenogatory No. 17, BN Santa 

Fe will produce non-privileged, responsive documents, if any. in accordance with the Discovery 

Guidelines. 

14. .All traffic smdies performed by BN relating to the proposed merger. 

Response: Subject to and without waiving the General Objections staled above, in 

particular the settlement negotiations objeciion, BN/Sania Fe states that it did not perform any 

traffic smdies relating to the proposed merger. 
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15. .All documents refening or relating to complaints from paper company, shippers 
conceming the quantity or quality of "paper grade" boxcars used by BN during the 
period cf January 1. 1993 to the presenl. 

Response: Subject to the response and objections to Intenogatory No. 15. as 

modified by counsel's agreemeni. BN/Santa Fe stale that they have been unable to identify any 

complaints conceming the quantity or quality of "paper grade " boxcars used by BN during the 

period of January 1. 1993 to the present. 
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RespeciftiMy submitted. 

Jeffrey R. .Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northem 
Railroad Company, 

3800 Continental Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

iy<'-
Enka Z^Tones 
.Adnan L. Steel, Jr. 
Roy T. Englert. Jr. 
Kathryn .A. Kusske 

Mayer, Brown & Piatt 
2000 Pennsylvania .Avenue. 
Washington. D.C. 20006 
(202) 463-2000 

N.W, 

and 

The .Atchison. Topeka and Santa Fe 
Railway Company, 
1700 East Golf Road 
Schaumburg. Illinois 60173 
(708) 995-6887 

.Attomeys for Burlington Northem Railroad Company, 
and The .Atchison. Topeka and Santa Fe Railway Company 

Januarv 19, 1996 
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CERTIFICATE OF SFBVirF 

I hereby certify that copies of Responses a.nd Objections of Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway Company to 

International Paper Company's First Interrogatories and Request for Documents (BN/SF-5) 

have been served this 19th day of January, 1996. by fax and by first-class mail, postage 

prepaid on ali persons on the Restricted Service Lin in Finance Docket No. 32760. 

Kell^ijD'Brien 
Mayer, Brown & Plan 
2000 Pennsylvania Avenue, N W 
Suite 6500 
Washmgton. D C 20006 
(202) 778-0607 
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ENTERED 
Office of the Secretary 

oAN 1 7 IVy6 

r r q Part cf 

WSTR-4 

BEFORE THE 
Recorrl SURFACE TRANSl̂ ORTA^nON BOARD 

Finance Docket No. 32760 

UNION PACIHC CORPORAIION. UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

—Control and Merger— 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIHC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DEN\ER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

NOTICE OF INTENT TO PARTICIPATE 

On September 8, 1994, Westem Resources, Inc. C'Westem") filed with the Secretary of 

the Interstate Ccnunerce Commission a letter labelled WS TR-l, which requested that Weste.-n be 

placed on the list of all panics of record in this proceeding, and identified *'WSTR-x" as the 

acronym Westem would use on its filings in accordance with Commission regulations. The 

purpose of WSTR-l was to nodfy the Commission of Westem's intent to participaie in this 

proceeding. However, to ensure that Westem is in compliance with orders issued in this 

proceeding subsequent to WSTR-l, particularly Decision No. 9 which required parties to file a 

"notice of intent to participate" Westem hereby submits this Notice of Intent to Participate. 

Westem. respectfully renews its request that its representadves, as listed below (as in WSTR-l), 

be included in the service list maintained by the Board in this proceeding so that the listed 

representatives receive copies of all orders, notices, and other pleadings in this proceeding. 

Further, Westem requests that Applicants and other parties of record serve copies of all pleadings 



filed in this proceeding direcdy upon the indicated representatives as listed below: 

Nicholas J. DiMichael 
Thomas W. Wilcox 
Donelan, Cleary, Wood & Maser, P.C. 
1100 New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 

T.L. Green 
IvCgal Department 
Westem Resources, Inc. 
818 Kansas Avenue 
P.O. Box 889 
Topeka, Kansas 66612 

Respectfully submitted. 

Nicholas J. DiMichael 
Thomas W. Wilcox 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C, 20005-3934 
(202) 371-9500 

T.L. Green 
Legal Departmeni 
WESTERN RESOURCES, INC. 
818 Kansas Avenue 
P.O. Box 889 
Topeka, Kansas 66612 
(913) 575-6300 

Attorneys for Western Resources, Inc 

January 16, 1996 
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Off|C-pt the =ecf*Wfy 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, W.ION PACIFIC RAILROAD COWPA^VuTi -
AND MISSOURI PACIFIC RAILROAD 'JOMPANY 

-- CONTROL .AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATJON, SOUTHERN PACFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AITO THE DENVER AND 

RIO GRiANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO SCRRA'S FIRST SFIT OF INTERROGATOR;|r.<̂  

CANNON Y. HAR'̂ Ŷ 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
HarJcins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 2003S 
(202) y73-76Cl 

At t o r n e y s f o r Soutl-<?ri> 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern t ^ a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwosteri^ 
Railway Company. SPCSL Corr:. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JA.MES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Com^^any 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
S. WILLIAM LIVINGSTON, JR. 
MICHAEL L. ROSENT'HAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C, 
(202) 662-5388 

20044-7566 

January 15, 1996 

Corpo r a t i o n . Union P a c i f i c 
R a i l r o a d Company and Mi s s o u r i 
P a c i f i c R a i l r o a d Company 



UP/SP-56 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPAN'Y 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO SCRRA'S FIRST SET OF INTERROGATORIES 

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW, 

c o l l e c t i v e l y , "Applicants," hereby respond to SCRRA's ^ i r s t 

Set of In t e r r o g a t o r i e s to Applicants.*^ 

GENERAL RESPONSES 

The f o l l o w i n g general responses are made with 

respect to a l l of th.i i n t e r r o g a t o r i e s , 

1. Applicants have conducted a reasonable search 

fo r documents responsive to the i n t e r r o g a t o r i e s . Except as 

objections are noted herein,-' a l l responsive documents have 

been or s h o r t l y w x l l be made available f o r inspection and 

copying i n Applicants' document depository, which i s located 

^ In these responses, Applicants use acroynms as they have 
defined them, i n the application. However, subject to General 
Objection No. 6 below, f o r purposes of i n t e r p r e t i n g the 
requests, App.'.icants w i l l attempt to observe SCRRA's 
d e f i n i t i o n s wh,?re they d i f f e r from Applicants' ( f o r example, 
SCRRA's d e f i n i t i o n s of "UP" and "SP," unlike Applicants', 
include UPC and SPR, res p e c t i v e l y ) . 

^ Thus, any -response that states that responsive documents 
are being produced i s subject to the General Objections, so 
chat, f o r example, any documients subject to a t t o r n e y - c l i e n t 
p r i v i l e g e (Ge.ieral Objection No. 1) or the work product 
doctrine (General Objection No. 2) are not being produced. 
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at the c f f i c e s of Covington & Burling i n Washington, D.C. 

Applicant.^ w i l l be pleased to assist SCRRA to locate 

p a r t i c u l a r responsive documents to the extent that the index 

to the depository does not s u f f i c e f o r t h i s purpose. Copies 

of documents w i l l be supplied upon payment of du p l i c a t i n g 

costs (including, i n the case of computer tapes, costs f o r 

programming, tapes and processing time). 

2. Production of documents or information does not 

necessarily imply that they are relevant to t h i s proceeding, 

and i s not to be construed as waiving any objection stated 

herein. 

3. Certain of the docunents to be produced contain 

s e n s i t i v e shipper-specific and other c o n f i d e n t i a l information. 

Applicants are producing these documents subject to the 

pr o t e c t i v e order that has been 'inteied i n t h i s proceeding. 

4. I n l i n e with past practice i n cases of t h i s 

nature. Applicants have not secured v e r i f i c a t i o n s f o r the 

answers to in t e r r o g a t o r i e s herein. Applicants are prepared to 

discuss the matter with SCRRA i f t h i s i s of concern w i t h 

respect to any p a r t i c u l a r answer. 

GENERAL OBJECTIONS 

The f o l l o w i n g general objections are made with re

spect to a l l of the in t e r r o g a t o r i e s . Any a d d i t i o n a l s p e c i f i c 

objections are stated at the beginning of the response t c each 

in t e r r o g a t o r y . 
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1. Applicants object to production of, and are 

not producing, information subject to the a t t o r n e y - c l i e n t 

p r i v i l e g e . 

2. Applicants object to production c f , and are not 

producing, information subject to the work product doctrine. 

3. Applicants object to production of public 

documents and information that are r e a d i l y available, i n 

cluding but not l i m i t e d to documents on public f i l e at the 

Board or the SEC or clippings from newspapers or other public 

media. 

4. Applicants object to providing inforv.:;tion 

that i s as r e a d i l y obtainable by SCRKA trom i t s own f i l e s . 

5. Applicants object t o the extent that the 

i n t e r r o g a t o r i e s seek highly c o n f i d e n t i a l or sensitive 

commercial information (including, i n t ^ r a l i a , contracts 

containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g disclosure of 

t h e i r terms) t h a t i s of i n s u f f i c i e n t relevance t o warrant 

production even under a protective order. 

6. Applicants object to to the d e f i n i t i o n of 

"Applicants" to the extent i t includes " a f f i l i a t e d business 

e n t i t i e s , " "partners," and various other persons who are not 

applicants i n t h i s case, as unduly vague and not susceptible 

of meaningful a p p l i c a t i o n . 

7. Applicants object to the i n t e r r o g a t o r i e s to 

the extent that they c a l l f o r the preparation of special 

studies not already i n existence. 
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8. Applicants object to the i n t e r r o g a t o r i e s as 

overbroad and unduly burdr;nsome to the extent that they seek 

information or documents for periods p r i o r to January 1, 1993. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Interrogatory No. 1 

"Please i d e n t i f y or describe the t r a i n 
i d e n t i f i c a t i o n number and the scheduled times a f t e r 
consummation of the merger (or 'Post-Merger') as that term i s 
used by Applicants i n t h e i r density charts. Attachments 13-5 
and 13-6 to the Operating Flan (UP/SP-24) f o r each t r a i n 
operating i n t o and out of the Los Angeles Basin by route 
segment (as defined by Applicants i n t h e i r t r a i n density 
charts) as follows: Yermo CA to Colton CA (p. 378), Colton 
CA to Riverside CA (p. 378), Riverside CA to C i t y of Industry 
CA (p. 378), City of Industry CA to Los Angeles CA 'via UP) 
(p. 385), City of Industry CA to Bartolo CA (via UP) (p. 385), 
Bartolo CA to Los Nietos CA (p. 385) , Los Nietos CA to ."^lauson 
Jet CA (p. 365), City of Industry CA to Los Angeles CA (via 
SP) (p. 385), Los Angeles CA to Slauson Jet CA (p. 385), 
Burbank Jet CA to Oxnard CA (p. 385)." 

Response 

By l e t t e r dated January 8, 1996, Applicants provided 

counsel f o r SCRRA wi t h copies of documents from Applicants' 

document depository showing the t r a i n i d e n t i f i c a t i o n s and 

schedules of a l l "Post-Merger" UP/SP t r a i n s operating from, to 

or w i t h i n the Los Angeles Basin. These schedules allow SCRRA 

to i d e n t i f y schedules of each t r a i n over the segments l i s t e d 

i n the i n t e r r o g a t o r y . Applicants are also producing an ex

h i b i t containing the same information arranged i n a d i f f e r e n t 

format, which allows SCRRA to determine the number of t r a i n s 

proposed to be operated over any l i n e segment. Note that 

.2^pplicants d i d not develop schedule information f o r the point 

i d e n t i f i e d as Bartolo, C a l i f o r n i a , because i t i s only 5.6 

miles from C i t y of Industry, C a l i f o r n i a . 
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UP/SP intends to use alternate routes throughout the 

Los Angeles Basin and beyond to ensure operating f l e x i b i l i t y 

and schedule r e l i a b i l i t y . This a b i l i t y w i l l , of course, be 

used to ensure timely miovement of SCRRA t r a i n s . Accordingly, 

the numbers of t r a i n s operating over i n d i v i d u a l l i n e segments 

may vary s u b s t a n t i a l l y from day to day. In p a r t i c u l a r , UP/SP 

would use the UP and SP li n e s between City of Industry and Los 

Angeles as a l t e r n a t i v e routes without assigning i n d i v i d u a l 

f r e i g h t t r a i n s to e i t h e r route. 

Applicants did not perform any a d d i t i o n a l simula

t i o n s to respond to t h i s Interrogatory. 

I n t e r r o c a t o r y No. 2 

"For each t r a i n i d e n t i f i e d or described i n response 
to I n t e r r o g a t o r y No. 1, state the antici p a t e d actual or 
average t r a m length and horsepower per ton." 

Response 

By l e t t e r dated January 5, 1996, Applicants 

provided to counsel f o r SCRRA a chart from Applicants' docu

ment depository l i s t i n g average t r a i n sizes and horsepower f o r 

each proposed UP/SP t r a i n . Other documents i n Applicants' 

workpapers show t r a i n data by i n d i v i d u a l l i n e segment, which 

would l i k e l y d i f f e r from the average data f o r a t r a i n ' s e n t i r e 

run which are shown on that document. 

Interrogatory No. 3 

"With regard to the creation of 100 miles of 
ad d i t i o n a l double track along the SP Sunset Route i d e n t i f i e d 
by Applicants (see V e r i f i e d Statement of King and Ongerth 
('King and Ongerth V.S.[']), at p. 23), please describe w i t h 
greater s p e c i f i c i t y the exact location, providing milepost 
numbers where appropriate, of such proposed double track." 



Response 

By l e t t e r dated January 5, 1996, Applicants provided 

counsel f c r SCRRA a chart from Applicants' workpapers 

containing the requested information. 

Interrogatory No. 4 

"Applicants have referred to upgrades necessary to 
enhance service along the 1-5 corridor from the ports of 
Seattle and Tacoma to Los Angeles, one of which i s the removal 
of impediments to the use of high-cube doublestack shipments 
i n the 22 tunnels and 4 bridge p o r t a l s located i n the Cascades 
and Northern C a l i f o r n i a . See King and Ongerth V.S. at 25. 
State whether Applicants intend LO make s i m i l a r upgrades to 
the bridges and tunnels owned or operated by SCRRA on the 
SCRRA Saugus Line and the SP Coast Line i n Southern C a l i f o r n i a 
to allow f o r such high-cube doublestack shipments or whether 
Applicants intend to reroute sucL shipments to other l i n e s . 
I f Applicants do intend to reroute such shipments, i d e n t i f y 
and describe the route Applicants intend to use." 

Response 

Applicants do not plan to increase clearances on the 

Saugus Line or the Coast Line, both of which can accommodate 

low-cube doub.uestacks. High-cube doublestack shipments i n the 

1-5 Corridor w i l l be routed v i a West Colton. 

Interrogatory No. 5 

"State whether the Burlington Northern Santa Fe 
Corporation and/or any of i t s operating subsidiaries have been 
granted any r i g h t s (trackage or haulage) on SCRRA owned or 
operated l i n e s . I f so, state the a u t h o r i t y under which such 
r i o h t s were granted a.id i d e n t i f y or describe the proposed 
SvT.iedules and lengths of the ad d i t i o n a l t r a i n s operating 
pursuant to such grant of r i g h t s . " 

Response 

BN/Santa Fe received r i g h t s , contingent on 

consummation of the UP/SP merger, over the UP l i n e between 

Ontario and Riverside. As owner of the f i r s t main track and 

sidings on th a t l i n e , UP has a u t h o r i t y to grant such r i g h t s . 
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UP'S agreements with SCRRA do not r e s t r i c t UP's a b i l i t y to 

make such grants, nor do they r e s t r i c t UP's a b i l i t y to make 

such grants over tracks constructed by SCRRA over which UP has 

operating r i g h t s . 

According to i t s recent f i l i n g w i t h the Commission, 

P::J/Santa Fe expects to serve Ontario by using UP/SP reciprocal 

switching, so BN/Santa Fe would not operate any ad d i t i o n a l 

t r a i n s over t h i s l i n e segment. 

Inte r r o g a t o r y No. 6 

" I d e n t i f y or describe the precise loeat on's) chosen 
or under consideration f o r the new Inland Empire Terminal that 
Applicants propose to construct i n the Los Angeles Basin. See 
King and Ongerth V.S., at 78. I d e n t i f y the current UP or SP 
l i n e segment on which Applicants propose to locate the 
terminal. I f no l i n e segment has yet been designated, 
i d e n t i f y or describe the l i n e segments that are'now under 
consideration as possible locations f o r the proposed 
terminal." 

Response 

Applicants do not have a s p e c i f i c s i t e under 

consideration f o r t i ' I n l a n d Empire intermodal ramp, but they 

expect to locate the f a c i l i t y i n San Bernardino County, 

probably along the SP l i n e between Ontario and Redlands, 

C a l i f o r n i a . 

Interrogatory No. 7 

"State whether Applicants intend to change the 
dispatching d i s t r i c t s c u r r e n t l y serving the Los Angeles Basin. 
In other words, state whether Applicants' dispatchers i n the 
Los Angeles Basin w i l l have the same, lesser or greater 
t e r r i t o r y to manage a f t e r the proposed merger i s consummated." 

Response 

Applicants have not made decisions regarding 

r e s t r u c t u r i n g cf dispatching d i s t r i c t s , but are l i k e l y to 
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combi.ne dispatching of UP and SP l i n e segments i n the Los 

Angeles Basin i n t o one or more terminal dispatching d i s t r i c t s . 

I n t e rrogatory No. R 

"State whether Applicants w i l l develop a dispatching 
technology a f t e r consum.mation of the proposed merger that w i l l 
allow SCRRA, as i t does cu r r e n t l y on the SP Digicon system, to 
view incoming t r a i n s on SCRRA managed property." 

Response 

Both UP and SP already have dispatching technology 

that w i l l allow SCRRA to view incoming t r a i n s on SCRRA managed 

property. 

Interrogatory No. 9 

"State whether a f t e r consummation of the proposed 
merger, there w i l l be increased t r a f f i c on SCRRA's Orange 
County Line (between Fu l l e r t o n Junction, CA and Oceanside, CA) 
i n order to serve the southern end of UP's Anaheim Branch via 
SP's LaHabra Branch." 

Response 

This i n t e r r o g a t o r y has been withdrawn by SCRRA. 

Interrogatory No, 10 

"Wich regard to the increased t r a f f i c across Colton 
Crossing (9ee Attachment 13-6, Operating Plan at p. 385 c i t i n g 
an increase of 11 t r a i n s per day on the Yuma to West Colton 
.segment) , i d e n t i f y or describe the steps that Applicants w i l l 
take to miti g a t e the impact of such increased t r a f f i c on 
pa,'5senger t r a i n s at the Crossing. " 

Resp-onse 

A number of UP/SP t r a i n s between Colton and Barstow 

w i l l use the new Keenbrook connection. These t r a i n s w i l l not 

use Colton Crossing, reducing the number of t r a i n movements 

over the cros£?ing. In addition, the t o t a l number of t r a i n s 

operating to and .from Barstow w i l l decline by four per day. 

Of the eleven a d d i t i o n a l movements on the SP l i n e east of 
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Colton, seven w i l l be turning i n the southeast quadrant of 

Colton Crossing to or from the BN/Santa Fe l i n e to Riverside 

(over which UP has trackage r i g h t s ) . SCRRA t r a i n s on the 

BN/Santa Fe l i n e , as elsewhere, have p r i o r i t y over such 

f r e i g h t movements. 

In a ddition, UP recently agreed w i t h BN/Santa Fe 

to conduct a de t a i l e d engineering study of a physical grade 

separation between the SP and BN/Santa Fe main l i n e s at 

Colton, which would eliminate the crossing. Although UP 

i s not f a m i l i a r w i t h the terms of SCRRA's agreements w i t h 

BN/Santa Fe, UP personnel understand that those p a r t i e s may 

have an agreement to construct such a grade separation i n 

connection w i t h expansion of SCRRA passenger service to San 

Bernardino. 

Interrogatory No. 11 

" I d e n t i f y or describe the current t r a f f i c flows i n t o 
and out of SP's Gemeo and Oxnard yards. I d e n t i f y or describe 
the t r a f f i c flows i n t o and out of these yards a f t e r 
consummation of the proposed merger." 

Response 

Gemco receives about 75-150 cars d a i l y from West 

Colton and Warm Springs. Approximately h a l f these cars are 

placed i n the Gemco service area, whieh encompasses the area 

between Taylor Yard and Honby on the Saugus Line 

and Chatsworch on the Coast Line. The balance of the t r a f f i c 

processed through Gemco i s destined f o r the Oxnard and 

Guadalupe/Surf areas on the Coast Line and i s blocked at 

Gemco f o r movement. T r a f f i c to Oxnard i s forwarded on a 

Gemco-based l o c a l f r e i g h t . T r a f f i c f o r Guadalupe/Surf i s 
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forwarded on through t r a i n s operating to the Bay Area. Gemeo 

has no c l e r i c a l assignments and s i x road switcher/local 

f r e i g h t assignments. The UP/SP merger w i l l not s i g n i f i c a n t l y 

a f f e c t t h i s operation, except that through t r a i n s on the Coast 

Line w i l l carry blocks of t r a f f i c d i r e c t l y to and from 

Roseville Yard to improve service. In addition, a hauler w i l l 

operate from City of Industry to Gemco, d e l i v e r i n g cars from 

the East, i t w i l l return to West Colton Yard, connecting to 

eastbound t r a i n s . This operation w i l l avoid tne problems of 

today's SP operation, i n which a hauler makes a round-trip 

from West Colton but sometimes f a i l s to complete i t s work 

w i t h i n the Hours of Service Law. 

Oxnard i s responsible f o r the area from Santa Susana 

to Ventura on the Coast Line, including the Santa Paula Branch 

and interchange w i t h the Ventura Country Railroad at Oxnard. 

Approximately 30-50 cars are received per day f o r t h i s area. 

One l o c a l f r e i g h t assignment works from Oxnard; there are no 

c l e r i c a l as.3ignments. T r a f f i c i s forwarded from Gemco, 

although Warm Springs occasionally makes an Oxnard block. 

Applicants do not expect to change t h i s l o c a l operation. 

Interrogator^/ No. 12 

" I d e n t i f y a l l i n d i v i d u a l s who have assisted counsel 
f o r Applicants i n responding to t h i s F i r s t Set of 
In t e r r o g a t o r i e s . " 

Response 

Ken Bosanko, G.R. Fetty, Ron Naro and Dale Salzman. 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 16th 

day of January, 1996, I caused a copy of the foregoing document 

to be served by hand on Charles A. S p i t u l n i k , counsel f o r 

SCRRA, at Hopkins & Sutter, 888 Sixteenth Street N.W., 

Washington, D.C. 20006, and by f i r s t - c l a s s mail, postage 

prepaid, or by a more expeditious manner of de l i v e r y on a l l 

pa r t i e s appearing on the r e s t r i c t e d service l i s t established 

pursuant to paragraph 9 of the Discovery Guidelines i n Finance 

Docket No. 32760, and on 

Director of Operations Premerger Notification Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Room 9104-TEA Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 



32760 1-16-96 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. J2760 

LTSIION PACIFIC CORPORATICN, UNION PACIFIC RAILROAD^C^p; 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP, AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO TCU'S FIRST SET OF INTERROGATORIES 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railway Company, SPQSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) ,271-5000 

ARVID E. ROACH I I 
S. WILLIAM LIVINGSTON, JR. 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

January 15, 1996 



UP/SP-55 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket i io. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPÂ JY 
AIID MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DEfJVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPL.':CANTS' RESPONSES TO TCU'S FIRST SET OF INTERROGATORIES 

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW, 

c o l l e c t i v e l y , "Applicants," hereby respond to TCU's F i r s t Set 

of I n t e r r o g a t o r i e s . 

GENERAL RESPONSES 

The f o l l o w i n g general responses are made wi t h 

respect t o a l l of the in t e r r o g a t o r i e s . 

1. Applicants have conducted a reasonable search 

fo r documents responsive to the i n t e r r o g a t o r i e s . Except as 

objections are noted h e r e i n , a l l respon.''ive documents have 

been or s h o r t l y w i l l be made available f c r inspection and 

copying i n Applicants' document depository, which i s located 

at the o f f i c e s of Covington & Burling i n Washington, D.C. 

Applicants w i l l be pleased to assist TCU to locate p a r t i c u l a r 

responaive documents to t h t extent that the index to the 

depository does not s u f f i c e f o r t h i s purpose. Copies of 

i'' Tnus, any response that states that responsive documents 
are being produced i s subject to the General Objections, so 
that, f o r example, any documents subject to a t t o m e y - c l i e n t 
p r i v i l e g e (General Objection No. 1) or the work product 
doctri.ie (General Objection No. 2) are not being produced. 



documents w i l l be supplied upon payment of d u p l i c a t i n g costs 

(including, i n the case of computer tapes, costs f o r 

programming, tapes and processing time). 

2. Production of documents or information does not 

necessarily imply that they are relevant to t h i s proceeding, 

and i s not to be construed as waiving any obje c t i o n stated 

herein. 

3. Certain of the documents to be produced contain 

se n s i t i v e shipper-specific and other c o n f i d e n t i a l information. 

Applicants are producing these documents subject to the 

pr o t e c t i v e order that has been entered i n t h i s proceeding. 

4. I n l i n e w i t h past practice i n cases of t h i s 

nature. Applicants have not secured v e r i f i c a t i o n s f o r the 

answers t o i n t e r r o g a t o r i e s herein. Applicants are prepared to 

discuss the matter with TCU i f Lliis i s of concern with respect 

to any p a r t i c u l a r answer. 

GENERAL OBJECTIONS 

The f o l l o w i n g general objections are made wi t h 

respect t o a l l of the int e r r o g a t o r i e s . Any a d d i t i o n a l 

s p e c i f i c objections are stated at the beginning of the 

response to each interrogatory. ^ 

1. Applicants ob-ject to production of, and are not 

producing, documents or information subject t o the attorney-

c l i e n t p r i v i l e g e . 

2. Applicants object to production of, and are not 

producing, documents or information subject to the work 

product doctrine. 
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3. Applicants object to production of, and are not 

producing, documents prepared i n connection with, or 

information r e l a t i n g to, possible settlement of t h i s or any 

other noceeding. 

4. Applicants object to production of public 

documents that are r e a d i l y available, including but not 

l i m i t e d to documents on public f i l e at the Board cr the SEC or 

cl i p p i n g s from newspapers or other public media. 

Notwithstanding t h i s objection. Applicants have produced some 

responsive materials of t h i s kind, but Applicants have not 

attempted to produce a l l responsive materials of t h i s kind. 

5. .Applicants object to the production ot, and are 

not producing, d r a f t v e r i f i e d statements and documents rel a t e d 

thereto. I n p r i o r r a i l r o a d consolidation proceedings, such 

documents have been treated by a l l p a r t i e s as protected from 

production. 

6. Applicants object to providing information or 

documents that are as r e a d i l y obtainable by TCU from TCU's 

members. 

7. Applicants object to the extent that tne 

i n t e r r o g a t o r i e s seek highly c o n f i d e n t i a l or s e n s i t i v e 

commercial information (including, i n t e r a l i a , contracts 

containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g disclosure of 

t h e i r terms) that i s of i n s u f f i c i e n t relevance t o warrant 

production even under a protective order. 
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8. Applicants object to the i n c l u s i o n of P h i l i p F. 

Anschutz and The Anschutz Corporation i n the d e f i n i t i o n of 

"Applicants" as overbroad. 

9. Applicants object to the d e f i n i t i o n of 

"Applicants" as unduly vague and not susceptible of meaningful 

a p p l i c a t i o n . 

10. Applicants object to the d e f i n i t i o n of 

"concerning" as unduly vague. 

11. Applicants object to In s t r u c t i o n s Nos. 1, 2, 3, 

4, 12, 13, 14 and 15 to the extent that they seek to impose 

requirements that exceed those specified i n the applicable 

discovery rules and guidelines. 

12. Applicants object to In s t r u c t i o n s Nos. 1, 2, 3, 

4, 12, 13 and 14 as unduly burdersome. 

13. Applicants object to the i n t e r r o g a t o r i e s to the 

extent that they c a l l f o r the preparation of special studies 

not already i n existence. 

14. Applicants object to the i n t e r r o g a t o r i e s as 

overbroad and unduly burdensome to the extent that they seek 

•information or documents f o r periods p r i o r to January 1, 1993. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Interrogatory No. 1 

"Applicants' Labor Impact Statement l i s t s 202 
positions i n the carman c r a f t which Applicants intend to 
abolish i n the event the merger i s approved (Application, 
Volume I I I , page 4 08). 

a. Please i d e n t i f y these positions by Applicant 
(UPRR, MPRR, SPT, SSW, SPCSL and DRGW). 

b. Please i d e n t i f y the incumbent of each p o s i t i o n 
slated f o r abolishment. 
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C. Please i d e n t i f y whether any of the incumbents 
are c u r r e n t l y covered by any job s t a b i l i z a t i o n 
or protective agreements and, i f so, i d e n t i f y 
the agreement(s). 

d. Where t.hese positions are slated f o r tr a n s f e r , 
please i d e n t i f y each Transfer Location by 
Applicant (UPRR, MPRR, SPT, SSW, SPCSL or 
DRGW). 

tt. Where positions are slated f o r abolishment and 
not slated f o r transfer, please i d e n t i f y how 
the remaining work of the abolished positions 
w i l l be accomplished and, i f to be assigned to 
another p o s i t i o n , i d e n t i f y that p o s i t i o n . " 

Response 

This information cannot be provided p r i o r to the 

completion of the process of negotiating implementing 

agreements, and possibly carrying out a r b i t r a t i o n s , pursuant 

to New York Dock. Also, subpart (e) appears to be based cn a 

misconception th a t the work of abolished positions i s somehow 

"reallocated" to other employee,-?. The merger w i l l cause 

changes i n the nature of the work to be done on the combined 

system and allow work to be performed more e f f i c i e n t l y , w i t h 

attendant impacts cn the num±)er and locations of jobs. Pre

merger work w i l l not be reallocated i n the manner described. 

Interrogatory No. 2 

"Applicants Labor Impact Statement l i s t s 732 
positions i n the c l e r i c a l c r a f t which Applicants intend to 
abolish i n the event the merger i s approved (Application, 
Volume I I I , pages 408-410). 

a. Please i d e n t i f y these positions by Applicant 
(UPRR, MPRR, SPT, SSW, SPCSL or DRGW)". 

b. Please i d e n t i f y the incumbent of each p o s i t i o n 
slated f o r abolishment. 

c. Please i d e n t i f y each p o s i t i o n s l a t e d f o r 
abolishment by i t s job t i t l e . 
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d. Please i d e n t i f y whether any of the incumbents 
are c u r r e n t l y covered by any ]ob s t a b i l i z a t i o n 
or protective agreements and, i f so, i d e n t i f y 
the agreement(s). 

e. Where these positions are slated f o r tr a n s f e r , 
please i d e n t i f y each Transfer Location by 
Applicant (UPRR, MPRR, SPT, SSW, SPCSL cr 
DRGW). 

f. Where positions are slated f o r abolishment and 
not slated f o r transfer, please i d e n t i f y how 
the remaining work or the abolished positions 
w i l l be accomplished and, i f to be assigned to 
another p o s i t i o n , i d e n t i f y that p o s i t i o n . " 

Response 

(a), (b), ( d ) - ( f ) This informaticn cannot be 

provided p r i o r to the completion of the process of negotiating 

implementing agreements, and possibly carrying out 

a r b i t r a t i o n s , pursuant to New York Dock. Also, subpart (f) 

appears t o be based on a misconception that the work of 

abolished p o s i t i o n s i s somehow "reallocated" to other 

employees. The iiierger w i l l cause changes i n the nature of the 

work to be done on the combined system and allow work to be 

performed m.ore e f f i c i e n t l y , with attendant impacts on the 

nu-nber and locations of jobs. Pre-merger work w i l l not be 

reallocated i n the manner described. 

(c) To the e'ctent t h i s information can be known 

p r i o r to the completion of the New York Dock process, i t i s 

contained i n the Labor Impact Exhibit i n Volume 3 of the 

ap p l i c a t i o n . 

Interrogatory No. 3 

"Applicants' Labor Impact Statement l i s t s 43 
positions i n the Railway Supervisors c r a f t whieh Applicants 
intend to abolish i n the event the merger i s approved 
(Application, Volume I I I , pages 417-418). 
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Interrogatory No. 7 

"Finance Docket No. 32760 (Sub-No. 6) i s a p e t i t i o n 
f o r exemption f o r control of the Portland Terminal Railroad 
Company. 

a. Please state whether Applicants w i l l i n s t i t u t e 
any transactions which may a f f e c t employees cf 
the Portland Terminal Railroad Company, 
i d e n t i f y i n g the employees to be affect e d by 30b 
t i t l e and name. 

b. Please stac2 whether Applicants w i l l o f f e r 
labor protection to any employees of the 
Portland Terminal Railroad Company affected by 
transactions i n s t i t u t e d pursuant to a.ny control 
a u t h o r i t y granted." 

Response 

See Volume 5 of the appl i c a t i o n , p. 98 n.2. 
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Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W, 
Washington, D.C. 20036 
(202) 973-760X 

Attorneys f o r Southern 
Pa c i f i c Rail Corporation, 
Southern P a c i f i c Transportation 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp. 
and The Denver and Rio Grande 
Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Co.rporation 
Martin Tower 
Eighth and Ef^ton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3200 

JAMES V. DOLAN 
P.AUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

0 
ARVID E. ROACH I I 
S. WILLIAM LIVINGSTON, JR. 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union Pac i f i c 
Corporation. Union Pac i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 

January 15, 1996 



CERTIFICATE OF SERVICE 

I , Michael L, Rosenthal, c e r t i f y t h a t , on t h i s 16th 

day of January, 1996, I caused a. cr,p\ cf the foregoing document 

to be served by hand on Mi t c h e l l M. Kraus and Larry R. Pruden, 

counsel f o r TCU, at Transportation»Communications I n t e r n a t i o n a l 

Union, 3 Research Plaza, Rockville, Maryland 20850, and by 

f i r s t - c l a s s m.ail, postage prepaid, or by a more expeditious 

manner of d e l i v e r y on a l l p arties appearing on the r e s t r i c t e d 

service l i s t established pursuant to paragraph 9 of the 

Discovery Guidelines i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Room 9104-TEA Room 303 
Department f Justice Federal Trade Com.mission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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! BEFORE THE 
SURFACE TRANSPORTATION BOARD 

- DEPARTMENT OF TRANSPORTATION 
(FORMERLY INTERSTATE COMMERCE COMMISSIONf 'S^ 

Finance Docket No. 32760 

UNION PACinC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND 
MlSSOUPvI PACIFIC RAILROAD COMPANY 

—Control and Merger— 

SOUTHERN PACIFIC RAIL CORPOR.ATION, SOUTHERN PACn-lC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY. SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

NOTICF. OF INTENT TQ PARTICIPATE 

Pursuant to Decision No. 6 in this proceeding, and in accordance with 49C.F R §1180.4 
(a)(4), Interstate Power Company hereby submits its Notice of Intent to Participate. We 
respectfully request that our representatives, as listed below, be included in the service list 
maintained by the Board in this proceeding so that the listed representatives receive copies of all 
orders, nonces, and other pleadings in this proceeding. Further, we request that Applicants and 
other parties of record serve copies of all f leadings filed in this proceeding directly upon the 
indicated representatives as listed below: 

Edwin C. lertson 
Director - Fuel & Statistics 
Interstate Power Company 
P.O. Box 769 
Dubuque, Iowa 52004-0769 

Kent M. RagsdaJe 
Staff Attomey 
Interstate Power Company 
P.O. Box 769 
Dubuque, lowa 52004-0769 
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L S B C Holdings, Inc. 
121 West First Street 

- ^ Geneseo, Illinois 61254 
1 Office of rhf . 
; I 

JAN 4̂1991 j! 
1 

January 9, 1996 ' " ' 

y0>^^-yi^y 

# % 

x> ^^^^ Mr Vemon A Williams, Secretary 
Interstate Commerce CoTjnission 
1201 Coratitulion Avenue 
Washington, DC 20423 

y0>^^-yi^y 

# % 

x> ^^^^ 

RE: Finance Docket ff52760 
Docket #AB-8 (Sub-No. 36X) 

#AB-12 (Sub-No. 189X) 
Denver and Rio Grande Westem Railroad Co. 
Southern Pacific Transportation Company 
—Discontinuance Exemption— 
—Abandonment Exemption— 

Mr. Williams. 

LSBC Holdings, Inc., a Delaware Corporation, has invited the Southem Pacific 
Transportation Company to enter into negotiations for the sale to LSBC Holdings, /nc, 
all ofthe assets of their Denver and Rio Grande Western Railroad subsidiary (DRGW) A 
copy of our letter of invitation is enclosed. 

The principals of LSBC Holdings, Inc believe that the sale ofthe DRGW to our group 
could substantially reduce or eliminate current >. position lo the proposed merger between 
the Union Pacific and Southern Pacific railroads 

Because our invitation to negotiate includes trackage that has been filed for abandonment 
under the proposed merger and pursuant to the Interstate Commerce Commission 
procedural schedule adopted by Decision No 6 in the above-outlined thjee (3) Dockets, 
please accept this as LSBC Holdings, Inc '$ official "Notice of Intent to Participate" in all 
three (3) Subject Dockets as Listed above 

Please direct all fiiture correspondence with tespect to the Subject Dockets to; 

LSBC Holdings, Incorporated 
121 West First Street 
Geneseo, Illinois 61254 
A TTN: Thomas Zv.'ica, Executive Vice-President 



We are aware of the schedule of dates applicable for the filing of subsequent "comments, 
protests, requesis for conditions and any other opposition evidence and arguement di e', 
and will meet those required deadlines. 

Please advise if any changes occur in these proceedings. 

The principals of LSBC Holdings, Inc believe our offer would represent the best iong-
leTTi interests ofthe many parties affected by the proposed merger, and therefore, we 
would ask the ICC to consider their final approval of this merger process to be contingent 
upon the successfiil completion of our negotiations with the Souihem Pacific Railroad for 
the aformentioned propenies. 

On Behalf of the Board, 

Thomas Zwica 
Executive Vice-President 



L S B C Holdings, Inc. 
12 i West First Street 

Geneseo, Illinois 61254 

Certificate of Semcc 

I hereby certify that I have this day served the foregoing documents upon Applicant's 
Representative, Mr Gary Laakso, General Attomey Additionally, these documents have 
also been served upon Mr. Phil Anschutz, Chairman of the Board. These documents were 
served at Souihem Pacific Building, One Market Plaza, San Francisco, Califomia 94105, 
by Prepaid, First Class, Certified Relum Receipt Requested, United Stales Postal Service. 

Dated at Geneseo, Illinois, this 9th day of January, 1996. 

Signature_ 



L S B C Holdings, Inc. 
12! West First Street 

Geneseo, Illinois 61254 

January 9, 1996 

Mr. Phil Anschutz, Chainnan 
Souihem Pacific Transponation Company 
One Market Plaza 
San Francisco, CA 94105 

Dear Mr Anschutz: 

LSBC Holdings, Inc, a Delaware Corporation, is interested in entering into negotiations 
with the Southern Pacific Transportation Company for the purchase of all ofthe assets of 
the former Denver and Rio Grande Westem Railroad (DRGW), including the railroad and 
all associated trackage, all operating, trackage and haulage rights, aU associated buildings 
and real estate, signals and dispatching facilities, equipment, parts, patents, trademarks and 
namesakes,and any and all motive power specifically configured to operate on the DRGW. 

The principals of LSBC Holdings, Inc believe that the sale of the DRGW to our group 
could substantially reduce or completely eliminate the cunent opposition to the proposed 
merger between the UP/SP, and thus allow the LT/SP management the opportunity to 
focus on longer-term strategic corporate goals 

Additionally, the principals of LSBC Holdings, Inc have identified a number of other 
attractive opportunities that can enable this transaction to be a positive situation for all 
parties involved. 

Because our invitation to negotiate includes trackage that has been filed for abandonment, 
LSBC Holdings, Inc has filed a "Notice of Intent to Participaie" with the Interstate 
Commerce Commission. 

Thank you for your consideration. We look forward to your reply, 

lalf of the Board, 

Timothy C Eklund Thomas Zwica 
President Executive Vice-President 



L S B C Holdings, Inc. 
121 West First Street 

Geneseo, Illinois 61254 

Januarv-9. 1996 

Mr Gary- Laakso. General .Attorney 
Sci-'ihem Pacific Transportation Company 
One Market Plaza 
Room 846 

San Francisco, CA 94105 

Dear .Mr Laakso 

LSBC Holdings, Inc, a Delaware Corporation, is interested in entering into negotiations 
w-ith the Southem Pacific Transponation Company for the purchase of all of the assets of 
the former Denver and Rio Grande Westem Railroad ( DRGW), including the railroad and 
all associated trackage, all operating, trackage and haulage nghts, all associated buildings 
and real estate, signals and dispatching facilities, equipment, parts, patents, trademarks and 
namesakes.and any and all motive power specifically configured to operate on the DRGW 

The principals o( IS BC Holdings, Inc believe that the sale ofthe DRGW to our group 
could substantially reduce or completely eliminate the cunent opposition to the proposed 
merger between the UP'SP, and thus allow the LT.'SP management the opportunirv- to 
focus on longer-term strategic corporate goals. 

Additionally, the pnncipals of LSBC Holdings. Inc have identified a number of other 
artracti\ e opportunities that can enable this transaction to be a positive situation for all 
parties involved. 

Because our invitation to negotiate includes trackage that has been filed for abandonm.ent, 
LSBC Holdings, Inc has filed a "Notice of Intent to Participate" -with the Interstate 

Commerce Commission. 

Thank you for your consideration We look forward to your reply. 

On behalf of the Board, 

y..-)i 
limothv C Fklund Thomas Zwca 
President Executive Vice-President 
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ENTERED 
Office of tbe Secretary 

JAN 1 6 IV̂ 6 

Part of 
L i J Public Record 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

Union Pacific Corporation, Union Pacific Railroad Company 
and Missouri Pacific Railroad Company 

— Control and Merger ~ 

Southern Pacific Rail Corporation, Southem Pacific 
Transportition Company, St. Louis Southwe.stem 

Railway Company, SPCSL Corp. and the Denver and Rio Grande 
Western Railroad Company 

NOTICE OF INTENT i :> PARTTCIPATE. SUBSTITUTION OF COUNSEL. AND 
REOUEST TO BE PLACED ON RESTRICTED SERVICE LIST 

I. 
NOTICE OF INTENT TO PARTICIPATE 

Notice is hereby provided that the Railroad Commission of Texas (the Railroad 
Commission) intends to participate in the above-styled and numbered proceeding either through 
submitting comments and'or through the filing of pleadings in favor of or in opposition to the 
application for merger. 

Accordingly, please place the Railroad Commission and its representatives indicated as 
follows o'l the list of all parties of record prepared and Issued under the provision of 49 C.F.R. 
§1180.4',3)(4): 

Jerry L. Martiti 
Director, Rail Division 
Railroad Commission of Texas 
P.O. Box 12967 
Austin, Texas 78711-2967 

Debra Ravel, Staff Attomey 
General Law Section 
Office of General Counsel 
Railroad Commission of Texas 
P.O. Box 12967 
Austin, Texas 78711-2967 

In accordance with 49 C.F.R. §1180.4(a)(2), the Railroad Commission has selected the 
acronym "RRCT" for identifying all documents and pleadings it submits. 



n. 
NOTICE OF SUBSTITUTION OF COUNSEL 

Please enter the appearance of the undersigned counsel on behalf of the Railroad 
Commission and remove Ann Coffin as counsel of record (as originally requested in Ms. 
Coffm's lener to you dated September 8, 1995, designated "RRCT-1") on the list of all parties 
of record because Ms. Coffin is no longer m the employ of the Railroad Commission. 

m. 
REQUEST TO BE PLACED ON RESTRICTED SERVICE LIST 

The Railroad Ccmmission does not wish to engage in discovery in this proceeding at this 
time. To ensure the Railroad Commission and/or its experts are made fiiUy aware of and have 
access to all information made available through the discovery process, however, the Railroad 
Commission requests that it be placed on the Restricted Service List, for information purposes 
only, in accordance with Paragraph 8 of the "Order Adopting Discovery Gui ielines," issued by 
Administrative Law Judge Nelson on December 5, 1995, effective the date of die filing of this 
pleading. 

Re-Tpectfiilly Submitted, 

Debra Ravel, Staff Attomey 
General Law Section 
Office of General Counsel 

RAILROAD COMMISSION OF TEXAS 
P.O. Box 12967 
Austin, Texas 78711-2967 
(512) 463-6932 

In-House Counsel for ihe 
Railroad Commission of Texas 



CERTmCATE OF SERVICE 

I hereby certify that on January 1996, a copy of the foresgoing 'NOTICE OF 
INTENT TO PARTICIPATE, SUBSTITUTTON OF COLT^SEL, AND REQL1EST TO BE 
PLACED ON RESTRICTED SERVICE LIST" was seized by first-class U.S. mail, postage 
prepaid, on Admkdstrative Law Judge Jerome Nelson and all parties of record in this 
proceeding. 

Debra Ravel 
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JAW ' 0 1996 BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUIHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL COP̂ -. AND THE DENVER AND 

RIO GRANDE WESTEiv," RAILROAD COMPANY 

APPLICA>JTS' OBJECTIONS TO FIRST SET OF INTERROGATORTR.q 

CANNON Y. HARVEY 
LOUIS ?. V/ARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company-
One Market Plaza 
San Francisco, C a l i f o m i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD P. HERZOG 
JAMES M. GUINIVAN 
K a r k i n s Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southem 
P a c i f i c R a i l C o rporation. 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv. St. Louis Southwestem 
Railwav Companv. SPCSL Corp. and 
The Denver and Rio Grande 
Westem R a i l r o a d Company 

CAPL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, .TR. 
LOUISE A. RINN 
Law Departnient 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
S. WILLIAM LIVINGSTON, JR. 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A t t o m e v s f o r Union P a c i f i c 
CotT?oration. Union P a c i f i c 
R.ailroad Companv and M i s s o u r i 
P a c i f i c R a i l r o a d Compar.y 

January 9, 1996 



UP/SP-47 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
^nlP.JP^^^ PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SCUTHWESTTRN 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANT.^' OBJECTION? TO lAM'.g FTPQT SET OP TMTTTRROC^TOPTPP 

A p p l i c a n t s UPC, UPRR, MPRR, SPR, SPT, SSW, SPCL and 

DRGW submit the f o l l o w i n g objections to the discovery requests 

served by the IAM on January 4, 1996. These objections are 

made pursuant to paragraph 1 of the Discovery Guidelines 

applicable t o t h i s proceeding, which provides that objections 

to discovery requests s h a l l be made "by means of a w r i t t e n 

o b j e c t i o n containing a general statement: of the basis f o r the 

ob j e c t i o n . " 

Applicants intend to f i l e w r i t t e n responses to the 

discovery requests. These responses w i l l provide inforrr.ation 

i n response t o many of the req^jests, notwithstanding the f a c t 

t h a t ob:jections t o the requests are noted herein. I t i s 

necessary and appropriate at t h i s stage, however, f o r 

Applicants t o preserve t h e i r r i g h t to assert permissible 

objections. 

The f o l l o w i n g objections are made w i t h respect t o 

a l l of the i n t e r r o g a t o r i e s . 



1. Applicants object to production of documents or 

information subject to tne a t t o r n e y - c l i e n t p r i v i l e g e . 

2. Applicants object to production of documents or 

information subject to the work product doctrine. 

3. Applicants object to production of documents 

prepared -n connection with, or information r e l a t i n g t o , 

possible settlement of t h i s or any other proceeding. 

4. Applicants object to production of p u b l i c 

documents that are r e a d i l y available, i n c l u d i n g but not 

l i m i t e d to documents on public f i l e at the Board or the 

Securities and Exchange Commission or c l i p p i n g s from 

newspapers or other public media. 

5. Applicants object to the production of d r a f t 

v e r i f i e d statements and documents r e l a t e d thereto. I n p r i o r 

r a i l r o a d consolidation proceedings, such documents have been 

treated by a l l p a r t i e s as protected from production. 

6. Applicants object to providing information or 

documents that are as readily obtainable by IAM from i t s own 

f i l e s . 

7. Applicants object to the extent t h a t the 

i n t e r r o g a t o r i e s seek highly c o n f i d e n t i a l or sensitWe 

commercial information (including, i n t e r a l i a , contracts 

containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g disclosure of 

t h e i r terms) that i s of i n s u f f i c i e n t relevance to warrant 

production even under a protective order. 

8. Applicants object to the d e f i n i t i o n of 

" i d e n t i f y " t o the extent that i t requests home telephone 
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Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southem P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Str.?et, N.W. 
Washington, D.C. 2003 6 
(202) 973-7601 

Attomeys f o r Southem 
Pa c i f i c R a i l Corporation. 
Southern P a c i f i c Transportation 
Companv, St. Louis Southwestern 
Railwav Company, SPCSL Corp. 
and The Denver and Rio Grande 
Westem Railroad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 13018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) ?71-5000 

Ayv\A'iJliOaydy: 
ARVID E. ROACH I I 
S. WILLIAM LIVINGSTON, JR. 
MICHAEL L. ROSENTHAL 
Covington & Bu r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5383 

Attomevs f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 

January 11, 1996 



CERTIFICATE OF SERVTCF 

I , Michael A. Listgarten, c e r t i f y t h a t , on t h i s 9th 

day of January 1996, I caused a copy of the foregoing document 

to be served by fax and by hand upon Joseph G u e r r i e r i , J r ., 

counsel f o r I n t e m a t i o n a l Association of Machinists and 

Aerospace Work-rs, at Gu e r r i e r i , Edmond & Clayman, P.C, 1331 

F Street, N.W., Washington, D.C. 20004 and by f i r s t - c l a s s 

mail, postage prepaid, or by a more expeditious manner of 

del i v e r y on a l l p a r t i e s appearing on the r e s t r i c t e d service 

l i s t established pursuant to paragraph 9 of the Discovery 

Guidelines i n Finance Docket No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Room 9104-TEA 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n O f fice 
Bureau uf Competition 
Room 3 03 
Federal Trade Commission 
Washington D.C. 20580 

chael A. L i s t g a r t e n 
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JAN 1 ° t596 

BY HAND 

Honorable Jerome Nelson 
Administrative Law Judge 
FERC 
Room No. IIF'J.I 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

y^ 
yy. 

Re: Finance Docket No. 32760, Union Pacific Corp., 
et a l . -- Control i Merger 
Corp., et a l . 

Southern Paci: 

Dear Judge Nelson: 

Applicants appreciate the opportunity to make t.-:is 
w r i t t e n submission with regard to KCS' requests for discovery 
i n t o the content of the settler.^nt negotiations between 
Applicants and other railroads which culminated m the 
September 25, 1995 settlement agreement with BN/Santa Fe, We 
sh a l l s t r i v e tc be as br i e f as possible :.n t h i s l e t t e r , and 
w i l l be pleased to elaborate as Your Konjr may f i n d 
appropriate at today's heari.ng. 

KCS already has a l l the information about the 
settlement process that i s relevant i n t h i s proceeding. 
Volume 1 of the application ccncams the V e r i f i e d Statement of 
John H. Rebensdorf, to which i s attached a copy of the 
September ?5 settlement agreement between the Applicants and 
3N/Santa Fe (and a subsequent agreement of I-Icvember 18 which 
c l a r i f i e d and corrected errata i n the September 25 agreer-.ent) . 
For Your Honor's convenience, a copy of Mr. Rebensdorf's 
statement i s attac.^ied hereto as Exhibit A. Mr. Rebensdorf; 3 
statement discusses the settlement agreement m great decail, 
and explains the p o l i c i e s that the Applicants followed m 
negotiating with BN/Santa Fe, KCS and a number of other 
railroads to a r r i v e at a settlement that would preserve r a i l 
com,petition at a l l locations that would go from two serving 
rail r o a d s to one i n an unconditioned UP/SP merger. 

What Mr. Rebensdorf's statement does not disclose, 
and what Applicants should not be required to provide i n 
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discovery, i s the "back-and-forth" of the p a r t i c u l a r 
settlement negotiations with more than ten rail r o a d s . This is 
of no relevance to whether the settl.emenc agreement with 
BN/Santa Fe w i l l provide vigorous competition. Mr. 
Rebensdorf's stateme.nt and the v e r i f i e d statements of a number 
of ot.her witnesses m the application demons;:rate that i t w i l l 
-- -ind those witnesses can be cross-examined at deposition by 
KCS. KCS i s also free to pursue a -^jide range of document 
discovery and interrogatories into the effects of the 
settlement. But to test the eflectiveness of the settlement 
agreement with BN/Santa Fe i n preserving and enhancing 
competition, i t i s completely unnecessary to inquire i n t o t h i s 
or that proposal which may have been made and re;ected by 
BN/Santa Fe and the Applicants, cr by other railroads and the 
Applicants, i n the ccur.se of t.he various negotiations that 
took place. As KCS well knows from i t s own negotiations with 
Applicants, such negotiations range over a v a r i e t y of topics 
and proposals, m.any of them quite unrelated to the competitive 
impacts of the m.erger transaction. One of the great v i r t u e s 
cf voluntary settlements i s that t.hey can include exchanges of 
addition a l it<ims ot consideration that are unrelated to a:iy^ 
el i m i n a t i o n of competition caused by the merger but allow the 
parties t:o reach an agreement that i s mutually acceptable and 
advances the public i n t e r e s t . I f a l l the "back-and-forth" of 
co n f i d e n t i a l settlement negotiations were subject to 
disclosure to h o s t i l e parties, voluntary settlements wculd be 
severely c h i l l e d and deterred. 

As KCS also knows, co n f i d e n t i a l settlement 
negotiations have never been discovered into m ICC merger 
cases. The Com.mission's policy i n t h i s regard dates back at 
least to the UP/MP/WP merger case, one of the f i r s t pcst-
Staaaers Act merger proceedings. In that case, m a decision 
served A p r i l 27, 1981, t.he Commission denied an appeal by SP 
from a decision of Administrative Law Judge Paul S. Cross 
refusing to allow discovery into settlement negotiations. The 
Commission stated (p. 10): 

"Confidential :naterial related to settlement 
negotiations cl e a r l y should not be discoverable i n 
order to encourage private settlement of discutes." 

(Emphasis added.) A copy of t h i s decision i s attac.hea hereto 
as Exhibit 3. 

In t.he same: case, KCS i t s e l f subsequently sought to 
r e v i s i t the issue, seeking discovery i n t o the negotiations 
that led to a settlement between the merger applicantis and t.̂ .e 
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Chicago and North Western Transportation Com.pany. KCS. 
rel y i n g cn federal court precede.nt, aigued that the settlem.ent 
p r i v i l e g e was a mere rule of evidence, and did not apply to 
discovery. See Sxhibit C hereto (Finance Docket No. 3 0030, 
KCS-41, Sept. 11, 1981, pp. 10-11). Judge Cross rejected KCS' 
arguments i n a decision se .-ved October 2, 1981 copy attached 
hereto as Exhibit D), and the Commissicn upheld him m a 
decision served November 9, 1981 (copy attached hereto as 
Exhibit £) . I.n the l a t t e r decision, the Comm.issio.n ncted 'p. 
1) : "Claim.s of p r i v i l e g e were -nade on the basis of attorney-
c l i e n t communicaticn, attorney work product, and o o n f - i e - t i a l 
settlement negotiations. . . . Judge Zrcs.= . . .-.eli t.-.at 
Cl imary applicants and Ĉ rw had established t h e i r olaiT.s of 
p r i v i l e g e and had reasonably responded tc unprivileged 
requests." (Emphasis add',"?d.) 

The uniform practice i n the ensuing f i f t e e n years of 
v i r t u a l l y continual ICC r a i l merger l i t i g a t i o n has been for 
parties to cbject to discovery into settlement negotiations on 
t.he basis of the Ccm.m.ission doctr-^np arr-;rulared i n UP /M? -̂WP. 
In the most recent merger oase, BN/Santa Fe, KCS resisted 
discovery by I l l i n o i s Central Railroad Company ("IC") in t o the 
negotiations that led to a settlement between KCS and tha 
merger applicants, and the Comm.ission rejected requests by IC 
for a dditional time to address the settlement (which came a 
number of months in t o t.he proceedi.ng) , holding that disclosure 
of the terms of the settlem.ent agreem.ent t o l d IC a l l that i t 
needed to know i n order to address i t s effects '.see decisions 
attached as Exhibits F and G) .-

The ICC's recognition of settlement p r i v i l e g e goes 
beyond that of the federal courts. As the Com.mission 
explained i n Finance Docket .Mo. 3143 8, Sanduskv Count•,• -Seneca 
Countv-Citv of T i f f i n Port Authority Feeder Line 
Acclioation -- Consolidated Rail Core. Carrothers Secondary In 
.g^niMsky Seneca Counties. CH. 1990 ICC LEXIS 50, at •29-*3C 
',cjpy attached as Exhibit H) , the Î .C i s "not bound by the 
Federal Rules" i n t h i s area, "but rather by our ovn p o l i c i e s 

i The doctrine a r t i c u l a t e d i n UP/MP/WP c l e a r l y remains 
applicable to t h i s case now that the Surface Transportation 
Board has succeeded to the ICC. On December 29, 1995, the 
President signed H.R. 2539, the ICC Termination Act of 1995. 
Under the Act's savings provision, Section 204, proceedi.ngs 
that were pending upon enactment are to be continued by the 
new Board under the provisions of law i n e f f e c t p r i o r to 
enactment of the Act. 
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and procedures." "Our policy," the Ccm.missicn stressec. 'is 
strongly to e.nccurage the resolution cf . . . issues cv 
agreem.ents between parties rather than cy administrati-'-e 
action, a.nd to discourage action that wculd oni-1 t.-.e 
negotiation of agreem.ents. A narrow view of the c r o h i c i t i o n 
against disclosing the conte.nts of settlem.e.n: leqot. atio.-.s 
would not further cur polio-/ of fostering settler-.e.nt; 
w i l l not adopt that view . . . 

Even the federal courts, while not adepti.ng th 
absolute discovery p r i v i l e g e of the ICC, impose a heâ /y 
on parties seeking tc discover into settlem.ent n e g c t i a t i 
a burden that KCS cannot, and has not even attempted to, 
here. 

curaen 
ens - -
T.ee t 

he propone.nt of discovery into settlement negotiations 
sought ".e aocum.ents must maice a ''particuiarizec. snowing" that 

are relevant, and the court "must balance agair.st [that 
party's] asserted interest and need for the cocume.nts, the 
effe c t s that may flow from t h e i r discovery," m term.s of 
discouraging settlem.ents and undermining the settlem.ent 
process. ...esal I n t e r i o r s . 
F.R.D. 552, 563-64 .D.N.J. 1994 

nc• v. xeso. 1 -.3 - < L . 153 
see a-sc, 

r l a e - I f 

ed 

Hatton Associates, 96 F.R.D, 153 (E.D.N.Y. 1582 
Federal Savings Sc Loan Association v. Pel i c e t t i. 148 F.R 
532, 534 E.D. Pa. 1953!. KCS has made no " c a r t i c u l a r i z 
showing" cf any need to go on a fishi.ng e.xpeditio.n i n t o 
Applicants' settlement negotiaticr.s, nor .has i t acknowledged 
the devastating e f f e c t on settlements that allowing such free-
ranging discovery would have. 

At the hearing cn December 20, KCS did net deny the 
ICC law wit.h regard to settlem.ent p r i v i l e g e . Rather, KCS 
t r i e d to evade t h i s doctrine by arguing that Applicants' 
settlement negotiations with 5N/Santa Fe, KCS a.nd others are 
not covered by the p r i v i l e g e . KCS based t h i s argum.ent on t.-.e 
claim that there was no "prcceeding" tc s e t t l e because the 
settlem.ent negotiations occurred before t.he f u l l merger 

*• The ICC .has repeatedly emphasized t.hat i t strongly 
encourages settlements i n r a i i merger cases and other 
proceedi.ngs. See, e.g., Union r a c i f i c Corp.. Pac i f i c Rail 
System., Inc., & Union Pacific R.R. -- C'ntrol -- .Missouri 
Pacific Corp._ i.^ Missouri Pacific R.R. ,' 366 I.C.C. 459, 501 
15 S 2, , a f f ' d m part ^ rem.anded m cart sub ncm. Southern 

Pacific Tra'-spcrtation Co. v. ICJ, 73 6 •-•.2d 70 8 ,D.C. Cir. 
1564} , car' ienied, 469 U.S. 1203 (1985/ ("We favor the 
negotiation of settlem.ents by parties to a cc.nsoiidation 
prcceeding.") . 
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application was f i l e d , and on the further claim that the 
settleme.nt agreem.ent did not s e t t l e a "dispute" because 
BN/Santa Fe had not yet announced i t s p o s i t i o n m the oase. 
Transcript, Dec. 20, 1995, pp. 191-92. These argum.ents are 
e n t i r e l y without m.erit. This proceeding was com.menced on 
August 4, 1995, when the Applicants f i l e d a number of 
pleadings, i:;rlading a p e t i t i o n for the entry of a protective 
order a p e t i t i o n f or the adoption of a procedural schedule 
and discovery guidelines, and a p e t i t i o n for the waiver and 
c l a r i f i c a t i o n of various rules m 49 C.F.R. pt. 1130 that 
gc/ern merger applications, and the Commissicn assigned a 
docket number to the proceeding. 3N/Santa Fe, KCS and others 
promptly e.ntered appearances, f i l e d various pleadings 
including rep l i e s to the Applicants' p e t i t i o n s , and engaged i n 
extensive public e f f o r t s to generate opposition to the 
application, or support for responsive applications, am.ong 
shippers, governm.ent o f f i c i a l s and others. 3y the time the 
settlement with 3N/Santa Fe was entered i n t o , the Com.mission 
had already issued f i v e decisions m the case. Th'us, there 
was c l e a r l y a proceeding, and there was c l e a r l y adversity,^ 
when Applicants and BN/Santa Fe entered into t h e i r settlem.ent. 
And m any case, the protection of settlement negotiations 
does not turn cn the formal existence of l i t i g a t i o n bef*/een 
adverse p a r t i e s ; to im.pose such a requirement would a c t u a l l y 
encourage l i t i g a t i o n , -vi/hereas the pol i c y behind the protection 
of settlem.ent negotiations i s to encourage the agreed 
resolution of p o t e n t i a l disputes at the e a r l i e s t possible 
time. See, e.g., A f f i l i a t e d Manufacturers. Inc. v. Aluminum. 
Cc. of .America, 56 F.3d 521, 526 -28 i3d Cir. 1555:,- Alpex 
Computer Corp, v. Ninte:-.dc Co. , 770 F. Supp. 161, 164 
(S . D . N. Y. 15 91); Eskofot A/S v. E.I. DuPcnt de Nem.curs ^ Co . , 
872 F. Supp. 81, 53 ;S.D.N.Y. 1555;. 

F i n a l l y , there has been no waiver of the settlem.ent 
p r i v i l e g e by Applicants. Applicants have submitted t h e i r 
settlement agreement with BN/Santa Fe for entr-/ as a condition 
to approval of the merger, and .Mr. Rebensdorf discusses 

-' Settlements i.n r a i l merger cases are often reached, as 
here, before the deadline f c r parties to state t h e i r formal 
positions i n t.heir com.m.ents, which i s not u n t i l several m.onths 
into the procedural schedule. Contrary to KCS' argum.ent 
'.Transcript, pp. 19:.-92), BN/Santa Fe's p o s i t i o n cn the merger 
before the settlement was signed '̂ âs not non-opposition. 
5\', Santa Fe's p o s i t i o n of non-cpposition was taken pursuant to 
the settlement, as s p e c i f i c a l l y r e q i i r e d by Section 14 of the 
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Applicants' policy, -n'hich -was p u b l i c l y annou.nced when the 
merger was announced i n August 1995, cf preserving vigorous 
two-railrcad competition and doing so through a voluntary 
settlem.ent i f at a l l possible. Applicants have not put i n 
issue the c o n f i d e n t i a l content of t h e i r settlement 
negotiations w i t h BN/Santa Fe cr any other party. 

submitted. 

Arvid E. Roach I I 

Cn Behalf of Applicants 

CO: Honorable Vernon A. Williams 
.Restricted Service L i s t 
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T 
VERIFIED STATEMENT 

OF 

JOHN H. REBENSDORF 

My name is John H. Rebensdorf. I am Vice President-Strategic Planning for 

Union Pacific Railroad Company. I hold a Bachelor's Degree in Civil Engineering frum tne 

University of Nebraska and a Master's Degree in Business Administration from Harvara 

University. Before coming to Union Pacific. I was employed as a management consultant 

by Temple, Barker and Sloane. I have worked m the Mechanical Department of the 

Chicago, Burlington & Quincy Railroad and in the Operating and Engineering Department 

of the Chicago. Rock Island and Pacific Railroad. I joined Union Pacific m 1971 as 

Manager of Budget Research. I became Assistant Controller in 1976, Assistant Vice 

President-Planning & Analysis in 1980. Assistant Vice President-Finance m 1984 and was 

appointed tc my present position in 1987, 

The purpose of my statement is to descnbe the settlement agreement that 

was reached between UP and SP. on the cne hand, and BN.'Santa Fe, on the other hand, 

on September 25, 1995. I will review the background of the settlement agreement and the 

underiying negotiations and describe the key provisions of the agreement, including the 

nghts granted and the compensation terms. 
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T 
because doing sc would destroy the benefits of the merger. We conductec aii the 

negotiations in accordance witn these guidelines. 

The first carrier we met with was KCS. That meeting took place on August 

15. Over the next several weeks, we met or spoke with all of the other interested parties. 

While we felt that many of these parties could put together a credible proposal, only three. 

BN/Santa Fe, RailTex and OmniTPAX. expressed interest in providing an alternative at 

all "2-to-r points. More importantly, we began to hear that customers would insist on a 

Class I railroad because of their belief that only a major carrier would have the resources 

necessary to meet their transportation needs. BN/Santa Fe appeared to be the leading 

candidate in the minds of most customers because of its geographic reach and financial 

resources. Nevertheless, we remained open to consider whether a combination of carriers 

might be able to meet customers' needs as effectively as BN-'Santa Fe standing alone. 

Another consideration m BN'Santa Fe's favor was that KCS and Ccnrail 

insisted on rights that were unrelated to any competitive impact ot the merger and t. iat 

would have depnved us of key facilities necessary to achieve and maximize the 

competitive and efficiency benefits of consolidation. Specifically, KCS suggested 

purchasing not only the Cotton Beit (SSW) and SP's Houston-New Orleans and Houston-

Shreveport lines, but also UP's former OKT line between Wichita and Fort Worth, as well 

as the UP mainline between Fort Worth and Smithville via Taylor. Conrail pushed its 

proposal to purchase the Cotton Belt as well as SP's Gulf Coast lines extending all the way 

to Mexico and El Paso. 
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T 
Another change m the supplemental agreement is to delete the requirement m the original 

settlement agreement that the financial terms of the transaction be kept confidential. We 

determmed to delete the confidentiality restriction because of the interest that a number 

of our customers had m reviewing the settlement agreement and its financial terms. We 

decided to dispel any possible suspicion by authonzing disclosure to interested parties. 

As negotiations progressed with all parties. BM'Santa Fe emerged as the first 

choice to provide a competitive alternative. However, we continued to negotiate m good 

faith with other carriers against the possibility that no agreement could be reached with 

BN/Santa Fe, Once we arnved at an agreement with BN/Santa Fe, we contacted the other 

interested railroads to inform them that vve had reached agreement with BN/Santa Fe and 

to thank them for their interest and any efforts they had devoted to developing a proposal. 

Of all the parties we dealt with, only cne, KCS, has asserted publicly that it was not treated 

fairly by UP. KCS has assumed that BIMSanta Fe possessed more information than die 

KCS. That is, in fact, a misperception. We enoeavored to provide traffic information tc al! 

interested parties. However, no party was given UP traffic data until September 19. and 

because of difficulties SP encountered developing its traffic data, we did not provide 

anyone with the SP portion of the "2-10-1" traffic, in fact, KCS was given more information 

than anyone else, including extensive hi-rail inspections of the Gulf Coast lines and a 

review of SP jomt facility agreements pertinent to the line segments in question. 

It is ironic that KCS, the first railroad we met with, is the only railroad raising 

these charges. Frankly, given the interest shown by KCS at the outset, we initially felt it 

would end up with significant ngnts. As I mentioned earlier, it was ultimately the 
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T 
competitive service. In the case of Dexter and Paragould. the part es would most likely 

utilize a haulage arrangement to preserve competitive alternatives for "2-to-r customers 

at those points. 

Section 8i ĉ  the sellement agreemeni reflects this commitment. We refer 

to it as the "omnibus" clause because it ensures that steps will be taken to p'eserve 

competition for all "2-10-1" customers. With one exception, it identifies all "2-to-V* points 

of which we are aware that are not reached by BN Santa Fe trackage rights or line sales." 

In addition to preserving comoetition for all "2-to-1" customers, the settlement 

agreement aiso presence? a two-railroad interchange with all short-lmes that mterchangea 

with both UP and SP and no other raiiroad pnor to merg^sr. Those expressly noted in the 

Settlement Agreement include Georgetown Railway. Utah Railway. Nevada Northern. Salt 

Lake. Garfield and Western. New Orleans Pubiic Belt. Tex Mex. Little Rock & Western 

Railway, Uttle Rock Port Authonty. and Utah Central. The "omnibus" clause also ensures 

that any additional "2-tc-r shortlines not expressly referred to in the settlement agreement 

will have tfie right to interchange with BN, Santa Fe, 

Witnesses Peterson and Barber, who deal with the competitive implications 

of the merger, descnbe in their testimony how the nghts granted in the settlement 

' The one exception is Labadie, Missouri, where we are working directly with 
the "2-to-r shipper. Union Electnc to negotiate an arrangement to presence two-raiiroad 
competition. BN Santa Fe has agreed not to object to UP/SP seeking an arrangement, 
even with another railroad, to preserve rail competition for Union Electnc. Nonetheless, 
even though the "omnibus" clause does not expressly mention Labadie. Labadie is 
covered by the clause, wh ^h expresses the parties' commitment to preserve two-railroad 
competition for all 2-to-l customers, including those at points not specifically listed in the 
settlement agreement. 
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T 
order to ;each an agreement, we ended up exchanging nghts that will unquestionably lead 

to enhanced competition in this corndor. which runs north-south along the West Coast of 

the United States Specifically. UPSP granted to BN/Santa Fe the right to purchase UP's 

line between Bieber and Keddie. California. This sale, in conjunction with trackage rights 

that BN Santa Fe will receive between Keddie and Stockton, will give BN Santa Fe a 

single-line ''oute along the entire West Coast and fill in a major gap m BNSanta Fe's 

system. To enhance the competitiveness of UP SP and preserve options for PNW 

customers now using SP. we negotiated a direct marketing propo^t!0^d: rate agreement 

which IS reflected in Exhibit B to the settlement agreement. This rate agreement will 

enable UP SP to quote rates directly to customers for traffic moving between (a) BN Santa 

Fe-served points in Washington, Oregon north of Portland. Idaho and Western Montana, 

including interchanges with Canadian and regional railroads, and (b) points m Oregon, 

California. Anzona. New Mexico. Colorado. Utah, and West Te^ 3, including Mexican 

junctions While traffic subject to this direct marketing/proportional rate agreement will 

continue to move m interline :'»'vice with BN/Santa Fe over the Portland gateway, the rate 

agreement will provide UP'SP with a significant marketing tool. In addition. UP SP 

received trackage nghts over BN Santa Fe's line between Bend and Chemult. Oregon. 

These nghts will improve UP SP's single-line route for traffic moving between (a) points 

in Northern Idaho, Eastern Washington Eastern Oregon, and the Canadian interchange 

at Eastpori. Idaho, and (b) points in California and the Southwest. 

To further enhance UP SP's competitiveness in the important California 

markets, we negotiated trackage rights on BNSanta Fe's line between Barstow and 
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T 
overhead trackage nghts on BN Sania Fe's line between West Mempms and Presley 

Junction in A.^kansas. 

Finally, some provisions of the Agreement resolved outstanding issues of 

concern that have no connection with the merger - also adding to competition m the 

process. These included operating nghts m Northern Wisconsin for UP/SP to resolve 

access to the MERC dock at Supenor as well as direct access to tne DWP and DMIR at 

Pokegama, Wisconsin. BMSanta Fe, on the other hand, was granted the nght to purchase 

UP's line between Dallas and Waxahachie. Texas, in order to consolidate maintenance 

and operating responsibility on this track which is part of BN, Santa Fe's mam line between 

Houston and Dallas. 

III. Compensation Tfirms 

My objective in negotiating the trackage nghts compensation terms was to 

ensure that Union Pacific would be fairly reimbursed for the maintenance and operating 

expense associated with BN/Santa Fe's trackage nghts operations, and would receive a 

reasonable return on the capital tied up in the lines whose capacity BN/Santa Fe would 

be partially using. It was my intent that the trackage nghts rate place both carriers on a 

level playing field with neither subsidizing the other. I ami confident these goals were 

reached. 

The rates ultimately agreed to were the result of arm's-length negotiation with 

a considerable give and take between the parties. There were several possible starting 

points for the rate negotiation. 
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T 
maintaining a p?irticular line segment will be greate*" 'han systemwide costs, and in other 

cases It may be lower. However, several of the line segments m question involve some 

of the highest-maintenance ijorticns of UP's and SP's systems. These include the UP anc 

SP lines along the Gulf Coast. SP's line through the Rocky Mountains between Denver 

and Salt Lake City. SP's line through ths Sierra Nevada Mountains over Donner Pass, and 

the former WP line through the Feather River Canyon in California. 

The Gulf Coast lines are prone to flooding from hurncanes and other tropical 

storms. The terrain they cover is low lymg and wet. requinng numerous bridges and 

shortening the life cf wooden cross ties. In the Rockies and Sierra Nevadas. the grades 

and curvature inherent to mountain railroading increase wear and tear on the track 

structure. Tunnels, snowsheds. cuts and fills must also be maintained. Weather also 

leads to higher costs. For example. 24-hour-a-day snow removal is occasionally a 

necessity on Donner Pass. The Feather River Canyon is also subject to floods ano slices. 

In fact, at cenam times hi-rai! vehicles m,ust precede all trains in the Feather River Canyon 

to check for rock slides. 

The settlement agreement does not restrict the traffic BN.'Santa Fe can 

handle over these nghts. BM'Santa Fe can - and likely will - choose to route quite a bit of 

east-west traffic over the Central Corndor nghts. For exam.ple. the rights will shorten 

BN/Santa Fe's mileages in numerous corndors as described m Mr. Peterson's statement. 

These mileage savings (e.g.. 387 miles between Oakland and Denver; 664 miles between 

Oakland and the Twin Cites) will likely lead to the rerouting over these lines of substantial 
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T 
2. The intermodai and carload .-ate is higher for the Keddie-Stockton/Richmonc 

segment than for other lines. The rate for the nghts between Keddie-Stockton/Richmond 

J vvere set at 3.48 mills per ton-mile because this line segment is unquestionably a very high 

' maintenance area and will handle BN Santa Fe's north-south traffic in the so-called "1-5 

Corndor" as well as some transcontinental business of both railroaas. Accordingly, m this 

one instance, we negotiated a higher rate for a terntory we felt would clearly incur high 

levels of traffic requinng correspondingly high levels of maintenance and expense. 

3. The rate is based on ton-miles rather than car-miies. Vve used gross ton-

miles as the basis for assessing the charges because it most accurately reflects the actua: 

use made of the facility, and therefore the resulting expense. 

Turning back to the rates themselves, they are not only cost-based, but 

reflect rates recently negotiated between SP and BN, Santa Fe as well as rates found in 

other recently negotiated joint facility agreements between UP and parties other than 

BN/Santa Fe. 

Table 2 lists recent flat rate agreements involving UP. SP and BN/Santa Fe, 

Included in italics in Table 2 is the 3,0-3.1 mill per ton-mile rate applicable to the 

settlement agreement, which has been converteo to a car-mile rate for ease of 

companson,' Also converted to a car-mile rate is the mill-per-gross-ton-mile charge from 

^ The conversion was based on a 100-ton load and 100% empty return. The 
actua! rate will depend on the lading weight and the empty return associated with a given 
move. The 3 48 m;li per ton-mile rate applicable to the Keddie-Stockton/Richmond ime 
segment produces a higher car-mile rate, m the $0.28 range. It applies to only a small 
percentage of the overall trackage rights. Even this rate is not out of line with the recent 
agreements. 
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URCS vanable cost includes only a percentage of all the costs associated 

with maintaining and operatmg the track. The balance of these costs is treated by URCS 

as fixed in the short term. However, given the permanent nature of these rights. I believe 

the coverage of full costs is important because over the long-run, as will be the case with 

these nghts, all costs become vanable. UP SP must recover these costs to avoid 

subsidizing BN/Santa Fe's operations. Moreover, the URCS vanable cost computation 

includes only 50% of the SmlS value of the assets involved, and reflects n^ return on the 

other half of the book value, or on the difference between the book value and the current 

value of the assets. An economic return on the current value of assets must ultimately be 

earned if a railroad is to continue replacing its plant and stay in business and ever URCS 

fully allocated cost includes only return to capital on the basis of 100% of the book value 

of the assets, not replacement cost. Looking at these rates on the basis of URCS fully 

allocated costs, agam on a weighted average basis, the ratio of the trackage nghts fee to 

our expense drops to 75% (at the 3.0 mill rate) and 77% (at the 3.1 mill rate).* I believe 

these rates will be sufficient, but only marginally so, for UP'SP to receive a sufficient retum 

from BM'Santa Fe s trackage nghts fees to ensure that UP'SP is not investing its capital 

to subsidize BN Santa Fe s operations. 

The rates are also subject to adjustment, upward or downward. The 

adjustment will be undertaken annually by applying 70% of the Unadjusted Rai! Cost 

Adjustment Factor (RCAF-U) to the rates. RCAF-U is the most commonly utilized index 

for measuring railroad inflation. The RCAF-U Index is developed by the Association of 

At the 3.48 m.ill per ton-mile rate the coverage of fully allocated costs is 87%. 
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BMSanta Fe's responsibility for capacity-related improvements is also quite 

limited. However, there is no limitation on BN Santa Fe's nght to use capacity-related 

improvements for which it bears no financial responsibility. Specifically. BM'Santa Fe has 

no responsibility for capacity improvements related to the merger, or for any capacity 

improvement, whether merger-related or not. made dunng the first 18 months of operation. 

Finally. BN/Sania Fe will have no responsibility for the first $25 million wor.h of capital 

expenditures for which it would othen^vise have snared responsibility The settlement 

agreement calls for establishing a capacity-related capita! resen/e fund to be drawn down 

to cover those first $25 million of capacity-related capital expenditures. Accordingly, it will 

not be until 18 months after BN/Santa Fe has begun trackage nghts operations that it will 

begin to fund any capacity-related improvements and even the first $25 million of those will 

be funded out of a capital reserve fund This total ""elief from capital expenditures at the 

inception of trackage rights operations will be a real advantage to BN/Santa Fe in building 

its trackage nghts traffic base. 

The sorts of capital projects that BN/Santa Fe ultimately will be responsible 

for >vill include its usage share of projects such as upgrading a signal system from 

automatic block signals to centralized traffic control; adding CTC and universal crossovers 

to double track; constmcting new sidings; and lengthening existing sidings. However, as 

I have stated above, BMSanta Fe will only be responsible for these expenses if they 

(a) are not merger-related, (b) take place more than 18 months after implementation v * 

trackage nghts operations and ,c) exceed the $25 million capital reserve fund. 
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In conclusion, the trackage nghts charges are fair. They are cost-based and 

also reflective of rates in similar agreements. They will ensure that UP/SP can cover the 

costs attnbutable to BMSanta Fe's operations and will not result in either carrier's 

subsidizing the other. 

IV. Line Sale Purchase Prices 

The Settlement Agreement calls for three line sales. They are: (1) UP's line 

between Keddie and Bieber, California; (2) UP's line between Dallas and Waxahachie. 

Texas; and (3) SP's line between lowa Junction and Avondale. Louisiana, including 

terminal facilities m the New Orleans area. The purchase prices for these segments are 

$30 million. $20 million, and $100 million, respectively. As with the trackage ngnts 

compensation, these purchase prices were the subject of arm's-length negotiation. They 

simply reflect what a willing buyer. BN'Santa Fe. would pay a willing seller, UP SP. for 

these properties. 

In the case of the Dallas-Waxahachie and Avondale-lowa Junction sales. 

UP SP retained trackage nghts over those lines. The trackage nghts will be subject to the 

same terms as applied to BMSanta Fe operations over the nghts it was granted by UP SP. 

BM'Santa Fe can also elect not to purchase these lines and operate instead via trackage 

rights. In the case of the Avondale-lowa Junction and Dallas-Waxahachie segments 

trackage nghts would be covered by the compensation terms applicable to other trackage 

rights line segments. The Keddie-Bieber trackage rights charges would, however, be 

allocated "on a typical joint facility basis." Since BN/Santa Fe will become the sole user 

cf this Ime should it choose not to purchase the line, we felt it reasonable that BN/Santa 
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however, if a fee cannot be negotiated, the settlement agreement calls for resolution of 

disputes through binding arbitration. 

Second, Section 9h of the settlement agreement specifies that UP'SP will 

provide BN/Santa Fe with switching services at "2-to-1" points if BN/Santa Fe elects to 

serve particular shippers in that manner, and that the rates for those services will "fully 

reimburse UP/SP for its costs plus a reasonable return." Here, I think the language of the 

agreement speaks for itself. Again, any d'spute over the rate would be subject to binding 

arbitration. 

Third, in Section Ih of the agreement. UP'SP have agreed to provioe 

BMSarta Fe with crews to hanole trains operating between Salt Lake City. Stockton and 

Oaklrnd. BN Santa Fe wouid be charged the costs incurred by UP to supply these crews 

pli-s reasonable additives. The incremental costs incurred for lodging and crew 

transportation would also be billed to BN Santa Fe. UP has supplied crews to SP on the 

same terms for SP's operations between Pueblo. Colorado and Kansas City, and that 

arrangement has worked satisfactorily for both parties, ^^ccoroingly. I see nc reason to 

antcipate any disputes m this area. However, if disputes did arise, they would be subject 

to arbitration. 

Fourth, in Section 9i of the agreement, we have agreed to provide terminal 

support services for "normal and customary charges." The parties will need to review 

other arrangements where one railroad provides similar services to another railroad for a 

fee as guidance for what constitutes "normal and customary." Also cost recovery will tDe 

a requirement. Failing agreement, binding arbitration would be used to resolve a dispute. 
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VII. Implementation Details 

I have mentioned some implementation details that we will need to attend to 

such as negotiating haulage and other fees. There are a number of other details that we 

will need to resolve before trackage nghts operations commence. These include 

(a) negotiating _ angements as neeaed to proviae service to each of the "2-to-1" 

customers descnbed in the "omnibus" ciause:' fb) developing formal agreements covering 

each trackage rights grant, line sale and haulage arrangement contemplated by the 

agreement (which, under the agreement, is to be done by June l of next year), and 

(c) defining the precise areas at "2-to-r points which will be open to competitive service. 

In this regard, any industry that was open to service by both UP and SP before merger will 

be open tc BMSanta Fe service after merger In addition, new facilities can be located by 

either earner and open to service by both in that area wnere. prior to the merger of UP ana 

SP. a new customer could have constructed a facility that would have been open to service 

by both UP and SP. Here agam. should any dispute anse. binding arbitration would be the 

means used to resolve the impasse, 

VIII. Conclusion 

I believe that UP and SP have fully lived up to their commitment to preserve 

competition at "2-to-l" points. The process of arm's-length negotiation has led to an 

agreement with the most powerful rail competitor m the West, The agreement gives 

BMSanta Fe the tools to provide a stronger competitive alternative than exists today for 

' There may conceivably be minor "2-to-l" points where the customers has no 
desire for two-railroad sen/ice - but our intent is to arrange for competitive sen/ice at those 
"2-to-r points where customers wish to have it. 
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VERIFICATION 

STATE OF NEBRASKA 

COUNTY OF DOUGLAS 
ss. 

John H. Rebensdorf, being duly sworn, deposes and says that he is the Vice 

President of Strategic Planning of Union Pacific Railroad Company and Missouri 

Pacific Railroad Company, and has read the foregoing statement, knows the 

contents thereof, and that the same is true and correct. 

Jl »«Airr R. H0Uw«N8ia 
• ^ 3 ^ MyONM E»0ctlS.1996 

y 

John H. Rebensdorf^ 

,y^' 
Subscribed and sworn to before me by John H. Rebensdorf this / day of 

November, 1995, ^ 

/ ; iu... l l ^ ' U ' . ' y - - / : -
Notary Public 
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SP'S line between Wcsc, Nevada and Oakiand. California via SP s Imc 

bctweeD Sacramoi-io and Oddand referred to as the "Cal-p- (subject to rrafn: 

resmctjons as set forth in Section Ig); 

UP's line bcrueen Weso. Nevada and Stociaon. California, and 

^ • SP's line between Oakland and San Jose. California, 

b) The trackage nghts granted under this section herem shall be bndgc nghts for the 

nx)vcmcnt of overhead traffic only, except for the loc?: access specified herein. BNSF shall receive 

access on such lines only to indusmes which are presently served (either directly or b>- reciprocal 

switch) only b>- both U? and SP and by no other railroad at pomts listed on Exhibit A to thi.<; 

Agreement. BNSF shall also receive the nght to interchange wrJi the Nevada Northeni at Shafler. 

Nevada, wrth the Utah Railway Companv at the Utah RaUway Junction and .̂ rovo; and with the Salt 

Lake. Garfield and Western at Salt Lake Cit>'. 

c) Access to industnes at pomts open to BNSF shall be direct or through reciprocal 

switch. New customer kxaxmg ax pomts open to BNSF under this Agreement shal! be open to both 

LT SP and BNSF Tbe geographic hmns wafam which new indusmes shall be open to BNSF service 

shall gcneraOy correspond to the temtorv' withm which, prior to the merger of UT and SP. a new 

cusiomcr coukl have consiruaed a f̂ ihtv- that would have been open to service by both LT and SP. 

either direaly or through reciprocal switch. In negotiatmg the trackage nghts agreements punuant 

to Section 9f of this Agreement, the parties shal! agree on the mfleposts defining these geographic 

limitanons. Where switchmg districts have been established they shall bc presumed to establish these 

geographic limitations. 

d) Forty-five (45) days before mmarmg service to a customer. BNSF must elect whether 

Its service shall be (i) direct, (ii) through reciprocal switch, or (iii) with LT.'SP's pnor agreement, 

using a third party contractor to perform switchmg for itself or both railroads. 

-2-
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reasonable advance notice of its need for employees in order to allow LT'SP rune to have adequate 

tramcd crews available. All LT'SP employees engaged m or connected with the operation of B.SSF s 

trams shall, solely for puiposes of standard lomt facilin habilm , be deemed to be ' sole employees' 

of BNSF If UP'SP adds to its labor force lo comply with a request or requests from BNSF to 

provide employees, then BNSF shall bc responsible for any labor protection, guarantees or reserve 

board payments for such mcremcntal employees resulnng from any change m BNSF operations or 

traffic levels. 

i) "̂P'SP agree thai ther afSbateCesOTlCaliibrnia Traction Company shall be mana 

and operated so as to provide non-discnmmatory access to mdusrtes on its line on the same and no 

iess favorable basis as provided UP and SP. 

j) If BNSF desires to operate domestic high cube double stacks over Donner Pass, then 

BNSF shall bc responsible to pay for the cost of acfaievmg required clearances. UP'SP shall pay 

BNSF one-half of the original cost of any such work funded by BNSF if UP'SP subsequently decides 

to begm movmg demesne hi;jh cube double stacks over this route. If UT'SP minates and funds the 

clearance progfam, then BNSF shall pay one half of the original cost at such time as BNSF bcgms 

to use the lme for domesnc high cube double sucks. 

k) BNSF agrees to waive its nght under Section 9 ofthe Agreemeni dated April 13. 

1995. and agreemems irapieiiicuuug that agreement to renegotiate ccitam compensation terms of such 

agreement m the event of a merger, consolidahon or common conffo! of SP by UP. BNSF also 

agrees to waive any restnctions on assignmem m the 1990 BN-SP agresnwn covcnng trackage nghts 

berween Kansas Citv- and Chicago. 
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d) BNSF shall grant UP'SP overhead trackage nghts on Santa Fe's Ime berwveea Barstou 

and Mqiave. Califomia for rail traffic of all kinds, carioad and mtcrmodal for all commodioes. 

e) UP/SP shall work wuh BNSF to feciliuic access by BNSF to tl» Ports of Los Angeles 

and Long Beach Other than as legally precluded, UP/SP shall (a) extend the term of the present 

agreement dated November 21. 1981. to contmue until compleooo of Alameda Corndor. (b) amend 

that agreenient to apply to aO carload and mtcrmodal traffic, and (c) grant BNSF the nght to invoke 

such agreement to provide loop service utiimng UP's and Santa Fe's lines to the Pons at BNSFs 

option to allow for additional operanng capacity. UP/SP's commitmem is subject to available 

capacit> Any incremental capacity related projects necessaiy to accommodate BNSF traffic shall be 

the sole responsibility of BNSF. 

South Texas Trackayg Rights and Purehai* 

a) UP/SP shall grant to BNSF trackage nghts on tbe following lines; 

UP's line between Ajax and San Antomo: 

UP's line berwecn Houston (Algoa) and Brownsville; 

UP's line between Odem and Corpus Christi; 

UP's lme between Ajax and Sealy; 

SP's lme between San Antomo and Eagle Pass (with panty and equal access 

to the Mexican border crossing at Eagle Pass); 

LT's line between Kerr (connection to Georgetown RR) and Taylor. 

UFs line between Temple and Waco; 

UT's lme between Temple and Tayk)r. 

UP's lme between Taylor and Smithville; and 

SP's lme between EI Paso and Si erra Bianca. 

b I Tbe trackage nghts granted under this secnon shall be bndge nghts for movement of 

overhead traffic oni>, except for the k>cal access specified herem, BNSF shall receive access on such 
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T 
g) LT'SP shall sell to BNSF LT's hne bcrwcen Dallas and Waxahachie with LT retaining 

oackage nghts to exclusively serve local indusmes on the Dallas-Waxahachie lme. 

h) l̂ pon the effixtivraess of the trackage rights to Eagle Pass under this section. BNSFs 

nght to obtain haulage services from UP'SP to and from Eagle Pass pursuant to the agreement 

berwecn BNSF and SP dated .April 13. 1995 and subsequem haulage agreciicut between those parties 

shall no longer appK, provided BNSF shall contmue to have tbe ngfai to use tiackage at or near Eagle 

Pass as specified m that agreement for use m connection with trackage nghts under this Agreement. 

S. Eastern Teias • Louisiani Trackay^ Rights «nrt Piirrt^iy 

a) LT'SP shall grant to BNSF trackage nghts on the following Imes: 

• SP's lme between Houston, Texas and lowa Junction m Louisiana; and 

• LT's and SP's Imes near Avondale (SP MP 16.9) and West Bndge Junction 

(SP MP 10.5). 

b) The trackage nghts granted unda this sectwn shall be bridge nghts for the movement 

of overhead ffaffic only, except for the local access specified herein. BNSF shall receive access on 

such Imes only to industnes which are presenth served (either dn-ectly or by reciprocal switch) only 

by both LT and SP and by no other railroad at pomts hsted on Exhibit A to this Agreement. 

c) Access to industnes at pomts open to BNSF shall be direa or through reciprocal 

swnch. New customers kxaxmg at pomts open to BNSF under this Agre«nent shall be open to both 

UP SP and BNSF. The geographic hmns withm which new indusmes shall be open to BNSF service 

shall generally correspond to the terntor> withm which, pnor to the merger of LT and SP. a new 

customer coukl havr consmiacd a fcciby that would have been open to service by both LT and SP. 

either directly or through reciprocal switch In negonatmg the tiackage nghts agreements pursuant 

to Section 9f of this Agreemem the panics shall define miieposts definmg these geographic limitanons 
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T 
• UP'i line betw en Fair Oaks and Bndge Juncnon; 

• SP's hne between Bnnkley and Bnark. Arkansas; and 

• LT's line berwecn Pme Bluff and Nonh Little Rock. Arkansas. 

b) In lieu of conducnng actual operations between Pme BhifFand North Little Rock, 

Arkansas. UP/SP agrees, upon reque;*t by BNSF. lo handle BNSFs business on a haulage basis for 

a reasonable fee, 

c) Tlie trackage rights gramedher^diaE be bridge rights fir tbe movement of overhead 

tiafiic only, except fbr the kxal access specified herein BNSF sball receive access on such lines only 

to ndusmes which are presently served (cithc direaly or by .reciprocal switch; only by both LT and 

SP and by no other railroad at pomu listed on Exhibit A to this Agreemem. ENSF shall also have 

the nght to mterchange with the Little Rock and Westem Railway at Little Rock. 

d) Access to industnes at points open to BNSF shall be direct or through reciprocal 

switch, hiew customers locating at pomts open to BNSF under this Apeement shall be open to both 

LT'SP and BNSF. The geographic tarns withm whk:h new indusmes shall be open to BNSF service 

shall generally correspond to the temtory within which, pnor to the merger of UT and SP. a new 

customer couki have consiruaed a laciliry that would have been open to service by both UP and SP. 

-inhcr directK or through reciprocal switch. In negotianng the trackage rights agreements pursuant 

to Section 9f of this Agreement the pames shall agree on the mileposts definmg these geographic 

limitanons. Where swachmg dismcts have been established they shall be presumed to establish these 

geographic limiunons. 

e) Forty-five (45) days beibre nanarmg service to a customer. BNSF must elect whether 

its scmce shall be (i) direct, (ii) thrcvgh reciprocal switch, or (iii) with UP/SP's pnor agreement, 

using a thu-d party contractor to perform svntchmg for itself or both lailroads. 

•10-
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d) LT'SP and BNSF agree to provide each other reciproca] detour nghts between Bndge 

Junawn-West Memphis and St. Louis m the event of floodmg. subjea to the availability of suflfic cm 

capacity to accommodate the detour. 

I . Additional Rif^ft 

a) UP'SP shall grant BNSF overhead trackage rights on SP's bne between Richmond and 

Oakland '"•lifbraia fbr rail tiaflRc of all lands, carload and mtermodal. for all commodines to enable 

BNSF to connect SP's lme with th.; Oakland Temunal Raifroad ("OTR") and to access the 

Oakland Jomt Intennodal Termmal ("Jir). or similar public intennodal facQity, at such time as the 

JIT IS buih. BNSF shall pay SÔ /i of the cost (up to $2,000,000 maximum) for upgradmg to mainlme 

standards and reverse signalmg of SP's No 1 cack between EmeryviUe (MP 8) and Stege (MP 13.1). 

Compensanon for these ffackagc nghts shall be at the rate of 3.48 mills per ton mile for busmess 

mcvmg m the "1-5 Ccmdor" and 3.1 mills per ton mile on ail other carload and mtermodal business 

and 3,0 mills per ton mile ifcr bulk busmess escalated in accordance with the provisions of Section 12 

ofthis Agreement. LT'SP shall assess no addinonal charges against BNSF for access to the JTT and 

the OTR. 

b) BNSF shall waive any payment by LT'SP ofthe Seattle Tenninal 5 access charge. 

c; BNSF shall grant to LT overhead trackage nghts on BN's lme between Saunders. 

Wisconsin and access to the MERC dock m Supenor. Wisconsin. 

d) BNSF shall grant UP the nght to use the Pokegama connection at Saunders. 

Wisconsm ii^, the southwest quadrant connection at Saunders). 

e) BNSF shall waive SP's requirement to pay any portion of the Tchachapi nmnels 

clear.\nce improvements pursuant to the 1993 Agreement berwecn Santa Fe and SP. 

•12-
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j) In the event, fbr any reason, any of the nrackage nghts granted under this Agreement 

cannot bc implemented because of the lack of sufficient legal authonty lo carry out such grant, then 

LT/SP shaE be obhgated to provide an alteraanve route routes, or means of access of commercially 

equivalent utility at the same level of cost to BNSF as would have been provided by the originally 

contemplated nghts. 

9. Trackage Rights • On»r»l Provisions 

a) The compensatwn fbr operatwns under this Agreement shaQ be set at the ICN els shown 

in the followmg table. 

Table I 
Trackage Rights CompensatioD 

(mills per ton-mile) 

Kcddic-StKkioal̂ lctoond AII other L.mê  

Intermodal and Carload 3.48 3.1 
Bulk (67 cars or more of 3.0 3.0 

one commodity m one 
car type) 

These rates shall apply to aO equipment moving in a tram consist mcluding locomotives. The 

rates shaD bc escalated m accordance with the procedures described in Section 12 ofthis Agreement. 

The ownmg lme shal! 't>e responsible for maintenance of its lme in the ordinary course .ncludmg rail 

relay and ne replacement. The compensanon for such mamtenance shall be included m ae mills per 

ton mile rates received by such owmng line under this Agreement. 

b) BNSF aad UP/SP wQI condua a joint inspection to determine necessary connections 

and sidings or .lUmg extensions associated witia coimections. necessary to implement the nackage 

nghts granted under this Agreement. The cost of such facilines shall be bome by the party receiving 

the trackage nghts which such facilities are required to implement. Either party shall have the nght 

to cause the other parry to construct such fac;iides. If the owmng earner decides to utilize such 

•14-
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d) The management and operation of the trackage nghts lme shall bc under the exclusive 

direaion and control ofthe owning earner The owning earner shall have the unresmcted power to 

change the management and operations on and over joint trackage as m its judgement may bc 

necessary, expedient or propa fbr the opcraoons thereof intended Trains of the pames utilizing joint 

trackage shall bc given equal dispatch without any discnminanon m prompmess. quality of service, 

or efficiency m favor cr'comparable UP/SP traffic. 

Owner shall keep and mamtain the trackage nghts lines at no less than the track standard 

designated m the current nmetablc for the applicable Imes subjea to the separate nackagc nghts 

agreement. The parties agree to establish a joint service committee to regularly review operations 

over the trackage nghts lines, 

e) Each party shall be responsible for any and all costs relanng to providmg employee 

protection benefits, if any. to its employees prescnljed by law, govemmental authonty or employee 

protective agreements where such costs and expenses are attributable to or arise by reason of that 

party's operation of trains over joint trackage. To the extent that it does not violite x̂irting 

agreements, for a penod of three years followmg acquisihon of control of SP by UP, BNSF and 

LT SP shall give preference to each other s employees when hirmg employees needed to carry out 

trackage nghts opcranons or operate Imes bemg purchased The pames shall provide each other with 

lists of available employees by craft or class to whom such preference shall be granted. Nothing m 

this Secnon 9.e» is intended to create an obliganon to hire any specific employee. 

f) Tbe trackage nghts grants described m this Agreement, and the purchase and sale of 

lme segments shall bc included m separate trackage nghts and bne sale agreement documents 

respectively ofthe kind and contaimng such provisions as are normally and customarily utilized by 

the panics, mchidmg exhibits depicting specific rail line segments, and other provisions dealmg with 

mamtenance, improvements, and liabihty. subject to more specific provisions described for each grant 

and sale contamed m this Agreement and the general provisions described in this secnon. BNSF and 

UP SP sball elect which of their consntuent railroads shall be a parry to each such trackage nghts 

-16-
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T 
j) BNSF may. subject lo LT'SP s consent use agents for limited feeder service on the 

tiackage nghts lines. 

k) BNSF shall have the nght to inspea the UP and SP Imes over which it obums 

trackage nghts under this agreement and require UP'SP to make such improvements under this 

secnon as BNSF deems necessary to fecilitate its operations at BNSFs sole expense. Anv such 

mspection must be completed and miprovements identified to LT/SP withm one year of the 

effectiveness of the trackage nghts. 

I) BNSF shaO have the nght to cotmea for movement in all directions with the trackage 

nghts Imes where its presem hnes i mchidmg existing trackage nghts), lines to bc purchased under this 

Agreement, and the trackage nghts Imes ints^ct 

10. Compensatioii for S a l * of Lin# Stytngnts 

a) BNSF shall pay UP/!')P the following amounts for the lines it is purchasing pursuant 

to this Agreement: 

Line Scgnicm Purchase Pnce 
Keddie-Bieber $ 30 million 
Dallas-Waxahachie 20 million 
lowa Jct.-Avondale MP 16.9 100 million 

(mcludes LT's W'esrwego 
mtermodal yard. SP's 
Avondale "New" yard; 
and SP's Lafayene yard) 

b) The purchase shall be subjea to the following terms 

(i) the condinon ofthe Imes at dosmg shall be at least as good as their current 

coodmons as reflected m the current timetable and slow orders (slow orders 

to be measured by tota! mileage at each level of speed resmaions). 

(ii) mcludes track and associated structures together with nght-of-way and 

facilities needed for operatiotis. 

•18-
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shall have no fiirther force or effect. This Agreement and all agreements entered into pursuant or m 

relation hereto shall terminate, and all n̂ its conferred pursuant thereto shall be cancelled ana deemed 

void ab mitio. i£ m a Fmal Order, the applicanon for authonty for LT to contro! SP has been denied 

or has been approved on terms unacceptable to the applicants, provided, however, that if this 

Agreement becomes cffcaive and is later terminated, any liabilmes ansmg from the exercise of nghts 

under Sections 1 through 8 during the penod of its effectiveness shall survive such termmation. For 

purposes of this Section 11, "Fmal Order" sball mean an order of the Interstate Commerce 

Commission, any successor agency, or a coun with lawfiil jurisdicoon over the matter which is no 

tonger subjea to any fiirther direa judicial review (including a petition for wnt of certiorari) and has 

not been stayed or enjomec. 

12. Ad|ustment of Charges 

All trackage nghts charges under this Agreement shall be subjea to adjustment annually 

begmnmg as of the efiecnve date of this Agreemem to reflea seventy percent (70%) of mcreases or 

decreases in Rail Cost Adjustment Faaor. not adjusted for changes in productivity ("RCAF-L"") 

published by the ICC or successor agency or other organizanons. In the evimt the RCAF-U is no 

ktnger mamtamed. the parties shall selea a substannally similar mdex and filing to agree on such an 

mdex. the maner shall bc referred to bmdmg arbitranon under Section 15 of this .Agreement. The 

parties will agree on an appropnate adjusmient factor for switchmg. haulage and other charges. 

Upon every fifth anmversary of the eSective date of this Agreement, either party may request 

on nmety (90) days nonce that the pames jomtly review the operations of the adjustmem mechanism 

and renegotiate tis apphcation. If the panics do not agree on the need for or extent of adjustment to 

bc made upon such renegonar.oi3. either party may request binding arbinahon under Section 15 of 

this Agreement It is the intentiOii of the pames that rates and charges for trackage nghts and 

services under this Agreement reflea tie same basic relationship to operatmg costs as upon execution 

of this Agreement. 

-20-
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the ICC to impose this Agreement as a condition to approval of the control case D nng the 

pendency of the conffol case, UP and SP shall not without BNSFs wnnen consent enter into 

agreements with other pames which would grant nghts to other pames granted to BNSF or 

inconsistent wuh those gramed to BNSF under this Agreement wtuch would substannally impair the 

overall economic value of nghts to BNSF under this Agreement 

15 Arbitration 

Unresolved disputes and controvenies concenung any of the terms and provisions of this 

Agreement or the applicanon of charges hereunder shall be submitted for binding arbitranon under 

Commercial Arbitraoon Rules ofthe Amencan .Arbitration .Associanon winch shall be the exclusive 

remedy ofthe pames. 

16. Furttier .\«uriflccs 

The pames agree to execute such other and further documents and to undertake such acts as 

shall be reasonable and necessary to carry out the mtent and purposes of this Agreement 

17. No Third Partv Beneficiaries 

This .Agreemem is tmeaded fbr the sole benefit of the signatones to this Agreement Nothmg 

m this .Agreement is mtended or may be construed to give any person, firm, corporanon or other 

entity, other than the sigraton̂ s hereto, their permined successors and permined assigns, and tbcir 

affiliates any legal Oi' equitable nght remedy OT claim under this Agreement. 

IS Confidentialirv 

Tbe pames may make aD other terms of this Agreement knowTi to the public through a press 

release previously reviewed and approved by the other pames. and may address it m subsequent 

commumcanons to the ICC or others. The pames agree, however, that the financial terms ofthis 

.Agrecmen: are confidential and shall not bc disclosed, without the consent of the other party , to 

individuals not employed by or actmg as counsel for or consultants to LT'SP or BNSF. except as 

-22-
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Points Referred rĉ  m f̂ ftf̂ tin" i r 

Provo UT 
Salt Lake City UT 
Ogden UT 
Ironton UT 
Gatex UT 
Pioneer UT 

Garfieid'Smelter/Magna UT (access to Kennecott pnvate raiiwav) 
Geneva UT ' 
Clearfield UT 
Woods Cross UT 
Relico UT 
Evona UT 
Uttle Mountain UT 
Weber Industnal Park UT 
Points on paired track from Weso NV to Alazon NV 
Reno NV (intermodal and automotive only -

BNSF must estat)lish its own automotive facility) 
Points between Oakland CA and San Jose CA 
San Jose CA 
Warm Spnngs CA 
Fremont CA 
Points in tne Uvermore CA area (including Pleasanton CA, 

Radum CA. and Trevamo CA} 
West Sacramento CA 
Melrose Drill Track near Oakland CA 

Points Referred to in Ser.tu^p 3a 

Ontario CA 
La Habra CA 
Fullerton CA 
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EXHIBfT B 

TERM SHEFF FOR 
UP/SP-BNSF PROPORTIONAL RATE 

AGREEMEffT COVERING 
1-5 CORRIDOR 

QODSSBl 

BNSF trackage nghts ir, the "1-5" corndor will allow BNSF to handle traffic on 
a single line basis that currently moves via pint BN-SP routes. This Agreement will enable 
UPSP to compete with BNSF for that traffic and to make rates, using the proportional rates, 
to and from all pomts UP/SP serves in the covered temtory descnbed below. 

Covered Territory 

Traffic moving between the following areas north of Portland, Oregon and 
west of Billings and Havre. Montana; 

Canadian interchanges in Vancouver area 
Points north of Seattle and v*est of Cascades 
Points south of and including Seattle and west of Cascades 
Washington points east of Cascades and west of and including Spokane 
Points east of Spokane and west of Billings and Havre 

and points in 

Arizona, 
California, 
Colorado, 
New Mexico. 
Nevada, 
Oregon, 
Utah, 
Texas west of Monahans and Sanderson, and 
connections to Mexico at El Paso and to the west. 

Traffic Covered 

Traffic covered will be all comnrodities (carload, intermodal and bulk) moving 
both southbound and northbound. All cars loaded or made empty on BNSF lines in the 
Covered Terntory (including reioaas) and cars received m interchange. 
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BNSF shall accept, handle, switch and deliver traffic moving under this 
Agreement without any discnminanon m promptness, quality of service, or efficiency in 
favor of comparable traffic moving m BNSFs account. UP/SP has the nght to provide 
equipment BNSF will work with UP/SP to establish and provide trackage for strategically 
located car disthbufion points in BN temtory. To the extent justified by business vo'umes 
BNSF will continue operating Vancouver, BC-Portland (SP interchange) trains comparable 
to BN Nos. 111 and 112. BNSF will cooperate with UP/SP to establish necessary blocks 
to provide efficient and competitive service on traffic moving under the proportional rate 

Third Partv Consultant 

The third party consultant shall be jointty employed by UP/SP and BNSF 
The parties will share equally in the expense of employing such third party consultant 
Both UP/SP and BNSF shall have the nght to audit the work of the third parry consultant 
and agree to share m any irregulanties found in this work and cooperate to work with the 
third party consultant to establish procedures to promptly correct those deficiencies The 
third party consultant shall be required to remain impartial between UP/SP and BNSF. Any 
breach of the impartiality requirement shall result in the termination of such third party 
consultant and the selection of a new consultant by the parties. 

345 



yyy n 

%2 

w 
IA 

i .it y ^ y r -

S3(Po 

I s oo 
a<p — 1 y 00^'^ 

•. a 0 . — Jl so y 

// oo / 
^ *r - 9 0 0 

/3. 

is-. 

y L O 
X I 

7 » 

./jr o <5 
1^00' 

t X 00 ' 
I / o n ' 

h ^y 

( r y t, V ' 



' Amendmpnt to Sî tinn 1 

a» Section lb is an̂ ended b> (i) inscmng the phrase "x.-ith the Uuh Cennal Railwa% 

Company at Ogdcr " between the phrases "Provo. - and "and with the Sail" m the second to last Imc, 

and (II) adding at its conclusion the following language 

"BNSF shal! aiso receive the nght to utilize- m common with LT SP. 

for -jormal and customary charges. SP's soda ash transioad facilines 

m Ogden and Sai Lake Cit>. BNSF shall aiso have the nght to access 

any shipper-owned soda ash nansload faciliries in Ogden and Salt 

Lake Citv and to establish its own soda ash transioad facilines along 

the trackage nghts granted under this section." 

b) Section 1 d is amended by adding at its conclusion the folIov,ing language: 

"BNSF shall have the nght. upon 180 days pnor wnnen notice to 

LT SP, to change its election; provided, however, that B.NSF shall 

(X) not change its elecnon more of̂ icn than once every five years and 

(y) shall reunburse UP'SP for any costs mcurred by UP'SP m 

connection with such changed election." 

c) Seaion 1 g is amended by (i) revising the third and fourth sentences to read as follows; 

"Manifest trains shall be carload business and shall be equipped with 

adequate monvc power to achieve the same honepower per nailing 

ton as comparable UP SP nams. Helpers shall not be used unless 

comparable LT.'SP manifest nains use helpers in which case BNSF 

trains may bc operated in the same fashion provided that BNSF 

fumishes the necessary helper service." 

tnd (li) by deleting the comma in the iast sentence after the word "helpers." 

d) Sectwn 1 i is amended by mseiting the term "BNSF between the words "provide" and 

"non-discnminatory" m the second line. 
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Amenrirngnt to ^f^U^n < 

a» Section 5a is amended as foUows m order :c add an addrtional grant of nackagc nghts 

•'a) LP SP shal! grant to BNSF trackage nghts on the followiPj: 

lines 

SPs lint between Houston. Texas and lî wa 

Juncnon in Louisiana. 

• SP's line between Dayion, Texas anc 

Baylown. Texas; 

• LT's and SP's linrs near Avondale (SP .Vf? 

16.9»and W>-Bnoge Junawn fSP .MP iO.5); 

Ud 

• LT's line benveen West Bndge Junctioi: i LT 

.MP 10.2) and LT's Westwego. Louisiana 

intermodal facility (approximately UP .VIP 

9.2)." 

b) Secnon 5b is amended by addin? at its conclusion the following sentence: 

"BNSF shall also have the ngLt to laterchange with and have acress 

over the New Orleans Public Belt Raiiroad at West Bndge Juncnon." 

c) The last sentence in Secnon 5c is mended by inserting a penod after the word 

"linuunons" and by beginmng a new sentence unmediatcly thereafter with the word "where." 

d) Secnon 5d is amended by adding at its conclusion the following language: 

"BNSF shall have the nght. upon 180 days pnor wnnen nonce to 

UP'SP. to change its elecnon. providd however, that BNSF shall 

(x) not change its elecnon more ofte.; than once every five yean and 

(y) shall reimburse UP/SP for any costs incurred by LT'SP in 

connection v/ith such change, i elecnon." 
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I 
trackage nghts and lme sales contcmpi.«cd by this Agreement 

For example. I-to-l customers located at pomts between Niles 

Junction and the end of the pint track near .Midw a> (including 

Llvermore. CA. Pleasanton. CA. Radum. C.A. and 

TrevarDo, CA). Turiock. CA. South Gate. TA. Tyler, T.X. 

Defense. TX. College Sunon. TX. Great Southwest. TX, 

Victona. TX. Sugar Land. TX. points on the former 

Galveston. Houston & HendervDn Railroad served oniy by LT 

and SP. Opelousas. LA. Paragould. ASL Dexter. MO. and 

Hcnngton. KS. arc not accessible under the trackage nehts 

and lme sales covered by this Agreement. Accordingly. 

UT SP and BNSF agree to enter into arrangements under 

which, through package nghts. haulage, ratemaking authonty 

or other muniaily acceptable means, BNSF will be able to 

provide compennvc service to 2-to-i customers at the 

foregoing pomts and to any 2-to-l customers who are not 

located at points expressly referred to m this Agreement or 

Exhibit A to this .Agreement. 

BNSF shall have the nght to interchange with any shon-lme 

railroad which, pnor to the date of this Agreement could 

interchange with both LT and SP and no other railroad."' 

d) Section 8j. is modified by adding the word "or " between the words "route' and 
"routes ' 

7. Amendment to Section 9 

a) The third sentence of Section 9d is amended by deleting the phrase "LT'SP traffic" 

and insertmg the phrase :n place thereof "naffic ofthe ownine earner." 
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b) Delete the reference to "\ ictona, TX ' in the secnon captioned "Pomts Referred to 
in Section 4b.' Add "Sinton, TX"' in place thereof 

c) Add the phrase "(Amoco, Exxon and Chevron plams)" after the reference to Mont 

Belvieu, TX tn the sectK̂ n captKDned "Pooits Referred to ir Section 5b." Add the points "Eidon. TX 

(Bayer plant)" aad "Harbor. LA" at the end ofthis section. 

dl 
to 

Delete the reference to "Paragould. AR" in the section capnoned ""Points Refe.Ted 
in Secnon 6c." Add "Forrest City. AR" in place thereof 

For ease of reference, a revised Exhibit A incorporating the foregoing changes 
anached. 

10. AmgndOient to Flhihit P Toe third sentence m the las: secnon (captioned "Tlurd Parry 

Consulunt ") of Exhibit B shall modified by amendmg the phrase "share m any" to "share any ."" 

This Supplemental Agreemem makes no other changes to the .\greemcnt and the Agreemeni"s 

terms shall remam in full force and effect except as modified above. 
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* A I L « O A D COMPANY 

SAm-AAAAILWAV COMPANY 
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•°Q'ntS Referred rp m .̂ ^ 

Brownsville TX 
Port of Brownsville TX 
Pon of Corpus Christi 
Hariingen TX 
Corpus Chnsti TX 
Sinton, TX 
San Antonio TX 
Halsted TX (LCRA plant) 
Waco TX 
Points on Sierra Blanca-El Paso iine 

Painis_Referred tn in Sggti?" frfc 

Baytown TX 
Amelia TX 
Orange TX 

Mont Belvieu TX (Amoco. Exxon, Chevron plants) 
Eldon, TX (Bayer plant) 
Harbor, LA 

P o i n t s R p f p r r p - ) ,n <5f^g|ipr f j p 

Camden AR 
Pine Bluff AR 
Fair Oaks AR 
Baldwin AR 
Uttle Rock AR 
North Little Rock AR 
East Uttle Rock AR 
Forrest City, AR 

2 
359 

J 



02 

INTUHSTATE .Ot'.yiZ .̂CZ CCMMISiJION 

DE?:3I0H SERVICEDATE | 
Flr.ar.ce Docket ;;o. 3O.CO0V APR 27 QB1 

- y O H eAOI-'IC CORPORATION MID UN'ION PACIFIC .=̂ AILROAD OiMFANY 
- CONTROL - MIoSCUHI ?ACI?IC CORPORATICN AND .'^ISSOUHI 

PACI . ' i : RAILROAD COMPA.V: 

DrCISION CN DISCOVERY APPEALS 

Decl Jed : .^pr\l 22, 1981 

On r.nrc\i 10, 1931, Southern Pacific Transportation 
Comcany ar.d It.'? a f f i l i a t e 3t. Lcula Southwestern Railway 
Company ( c o l l e c t i v e l y ̂ PT) f i l e d Interlocutory appeals to 
four rulings of Administrative Law Judge .= aul Cross Jenyln^ 
va-'ous SPT discovery requests. Applicants .-lollectlve.y 
" P r r e p l l e d on Yarch 12, 1981. Cur .'urisdiction to hear 
t i l l s appeal was establlsiied In the decision served 
.October 1?, 1980 In this proceealr.g. 

.SPT nas appealed the following four specific rulings 
..laiie on March 3. 1981: 

(1) denial of SPT's oral notion tc compel production of 
Dre-19('9 documents certalnlng to Internal discussions or 
a.aalyses of the p o s s i b i l i t y or d e s i r a b i l i t y of a -Jnlon 
?aolfIc/Mlsscurl Pacific consolidation; 

(2) denla" cf SPT's o.'-al Motion to compel production of 
certain studies prepared prior to consideration of the Union 
Pacific. Missouri Pacific consolidations Ly the union Pacific 
board of di r e c t o r s ; 

(3) denial of SPT's Motion to >.,ompei Answers to 
Interrogatories and Production of Documents ;SPT-19) iated 
-ebruary 2, 1981; and 

yt lenlal of SPT's .^lotion tc Compel Production -.n" 
•^o'lueated D.ata and Documents (SPT-20) dated February ^, 
1 ^ a i . 

We w i l l address each .-equest In t u r n . 

Ora l Motion to Compel Produc t ion 
o f sre-1979 Documents 

2y o r a l n o t i o n on V,arch 3, -931 j ^ i f s t a ' r 
,r i n t e r n a l d i s cus s ions or analyses by - n l o n P a c i f i c s t a . f 

1,- F.nbrHces T.D. No. 30,000 (Sub-Nos. 1-10, 11-1^^ and 
"o:-,. * l c - ! - - l •4i»8 .md >IC-F-14 'iU9. 



.•-.-.a.-.cs Docket .,o. 30,100 

-iscusslon of possible :onsoi idat ion of Union ^ a ' - l ' - i -
! .-Ilssourl Pacif ic p r io r to 1979 technical ly nay noî  ' " 

pertain to the develop.nent of the specif ic conso 1 IdarI'-n 
proposa. oef^re :3. Monetneless, consideration of T.e-s^r 
w^th the -same partner, a very i i .o r t period of î.7,e j r ' o r 
t.,0 actual consolidation proposal ,.nust necessarily hav» 
provided background fo r negotiating the fl .nal oroposal ' 
-Iscovery of docu.nents related to these discussions ^ ^ 
ana.yses May very well lead to Int rc :;uc t Ion of '»vldenc» 
folevant to the Commission's consideration of the'pubMc 
l-.-e.-ect m th i s prcceedl.na, .part icularly In 'he d r»a 'o f 
.•"x^ected benefi ts of the transactions. 

For th i s reason we believe SPT's oral motion to jompe" 
production of pre-197y docui.icnts pertaining to In ternal 
discussions or analyses of the p o s s i b i l i t y or d e s i r a b i l i t y 
oi' a L-'nion Pac i f ic /Missour i Pacif ic consolidation should' 
have been granted. We w i l l grant the appeal, but l i m i t 
dl.'^covery of such :,Taterlal to the time period a f t e r Ja.nuary 
1, 1976. Material p r io r to ;hl3 time is too remote to be 
relevant In th is proceedIng.5/ 

Oral Motion to Compel 
Production of Oertain Studies 

T:,£ testl.nony of Mr. Cook also .-evealed the existence 
•>r cer ta in studies on poten t ia l consolidations prepared sy 
^r.lon Pac i f ic p r io r to consideration of the consolidations 
by I t s board of d i r ec to r s . SPT argues that such studies are 
relevant to the develo ent of the proposed transaction and" 
snould be produced. W..ile applicants noted that they would 
not object to production of parts of the s tudies ," / they 
argued that the studies were dated, of l i t t l e usefulness and 
t.'iat portions of the studies dealt with sensi t ive 
considerations of possible .T.ergers with railroads other than 
Missouri Pac i f i c and should ,not oe subject to discovery In 
th i s proceeding. 

The Judge denied SPT's motion. 

"or the reasons discussed above regarding production of 
pre-1979 '.iocuiiients, we believe the portions of the pout 
•Taiiuary 1, 1976 studies s p e c i f i c a l l y dealing with 
Mlss lour l Pac i f i c should be i.iade available to SPT.^/ We 

y In ad(Jlt lcn, .materials prepared before 1976 would not 
r e f l e c t the effectiveness of tne 4R Aot. See alao 
t ranscr ip t page 273. 

^ ' Transcript p. 315-316 and 818-849. 

7 ' The In te r locu tory appeal dl.i - j t request .material I'Dr 
other tUan Missouri P a c i f i c . 

- 3 



incirce wocket N'o. 

Craf t vcrlfl 'Dd Jtater.ents, whether wrlt ter . ' ; r l g l n a l l y 
oy the wltnes.'ses or by an attorney, are refined and ""ocuse-i 
hy the In terac t ion •"'f the witness and t!ie =>,ttorney. As such 
tin,' i r a f t o are I. 'M'.catlve of the process followed oy the 
x t ' o r i i f j In pr ' jpar.i tI ' ir i fo r l i t i g a t i o n and deserve 
. i ro teot l ' jn unde.- the w.̂ rk ;^r':;duct Joctrlne. See United 
J tates v. Nobles. 422 'J.^. 225 , 233-39 ( 1975), and -dckinan 
V. Taylor, 32v 'J.S. 495. ^10-11 ; i947) . 

"lOreover, the ^ibsence of work papers and u n a v a l l a o l l l t y 
i r a f t v e r i f i e d statements do .-.ot preclude 3?T's cross 

•<inlnat lon of each witness oased upon the submitted 
. tatements, 

The Judge did not ibuso i-.ls d iscret ion In denying the 
l o t l o n , and SPT's appeal seekl.ng d ra f t v e r i f i e d statenents 
» l l l be denied. 

SPT's .Vlnth Set of Discovery Peouests. Feo.'-uary 2. 
: j81 : S?T'3 Ninth Set of Discovery - .̂e^uests Is set f o r t h In 
Appendix A. I t ca l ls for production of a l l correspondence 
atid .'ther materials exchanged between and among the top 
.>«(.'Citlve o f f i c e r s wl t ; : ln each of the three car r ie r 
applicants and the i r respective parent organizations 
joncernlnb the proposed transactions. SPT states In I t s 
appeal that the purpose of tnese llsoovery requests was to 
:b ta ln any docu/nents cr correspondence sent to cr receiv-'d 
by these executives. SPT cites the lack of any work papers 
icscr lblng the evolution of the v e r i f i e d statementa of 
appl icants ' executives as Jus t l fy l r ,g the need fo r discovery 
.̂ ,*• these Items. SPT alleges that compliance wlt:i I t s 
••Inquest would require 3 search only of the f i l e s of seven 
top executives of applicants. 

In reply applicants o f f e r the fol lowlr .g points . ' ^ I rs t , 
;he requests are extremely broad. Second, SPT has al legedly 
already discovered against applicants with regard tc Jnlon 
P a c i f i c ' s proposed acquisi t ions of both Missouri Paci f ic and 
western P a o l f l c ^ ^ / Third , applicants allege that 
vompllance wi th ^ T ' s request would require a search of the 
r ' l les of 48 executives. Including a l l the vice-presidents 
...et f o r t h i n the request. 

T!;e^'verified statements with which SPT la concerned 
were f i l e d along with the primary applications In these 

'0 -Requests 15 and 16 of SPT's F i r s t Set of Discovery 
" l u e s t s cal led fo r " a l l docu;;ents which refer or relate to 
'-'he possible acqu i s i t ion or control of MP (ana WP) by J? or 
.erger or consolidat ion of •;? and .MP (or WP}." See also 
.•Requests 12 and 13 ;docur.ent3 used in connection with 
•;resentatloi; '.o applicants ' Boards of Directors regarding 
r ;e transact 'ons) and Request 21 (documents ger.eratej by Jl 
•n'-onn'-ctlon with i t s review of the ouslness or prop.-rty X 
MP and WP) in SPT's F i r s t Set of Interrogator ies and 
['.eijuests f o r Production. 

- 5 
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d ' s c o v e r y . ^ / rh.e work pro< uct l o c t r i n e is Invoked to 
p r o t e c t 40- Iocunents , 32 o f . w h i c h are a l so l .nc .udid under 
a t t o r n e y - c l i e n t p r l v l l e , , e . ̂ / The work product u o ^ t ^ S e 
w i t h o u t tne ^ C t o r n e y - c l l e n ? - p r l v l l e g e la l n v o k ; d l o J JS tec 
H . i o c u i . e n t s . ^ ' Appl ican ts continue to wl -hho 'd " l 
•l-'-.iinent.-. bticnr.iv of Mie l r conf iden t la^ . n a t u r e . Of 
t i l l sr>, nine nro co i imerc l a l iy senalclvc" '^ / and t-Jg 
'•••U-to to c o n f i d e n t i a l se t t lement negoTTatlona. *5/ 

(1) Th? A t t o r n e v - C l l e n : 

Th> a t t o r n e y c l i e n t p r i v l . e g e e x i s t s " to encouriKe - u ' ^ 
and r r a rK communication between attorney,"; and t h e ' - - ^ ' e r . - s ' 
ana the eby promote broader pub l i c i n t e r e s t s and t h e " " " 
observance of law and the a o m l n l s t r a t l o n of ' u s t l o e " 
'JP.'ohn : Q . v . Uni ted Statea , 66 L. Ed. 
2 n d 5 o ' . , 591 , 1981) . Cur ."ulea. comprehend p r l v l l e e e d 
.7,.*terlal a t 49 C.P.R. 1 1 0 0 . 5 5 . 2 ° / TV-.e Supre.me Court 1-
-'PuOhn. supra . r e c e n t l y ncted tHat "the p r i v i l e g e e x ' s ' s to 
p r o t e c t not on ly the g l v l r . g of p r o f e s a i c n a l advice t o ' - h o s e 
who can act on i t , but also the g i v i n g of i n f o r m a t i o n to the 
-awyer to enable him to g i v e sound and lnfo,-med a d v i c e . " 66 
L . - . d . 2d. at 592. 

SPT argue.s tha t the a t to rney c l i e n t p r i v i l e g e does not 
M)ply to a lawyer a c t i n g outs ide of h i s r e s p o n s l b l l l t l * > s as 

a lawyer , and tha t In t h i a proceeding a p p l i c a n t s ' counsel 
.nay have been e v a l u a t i n g the i n f o m a t l o n i n the w i t h n e l d 
iocunenta In a bualness ra ther than l e g a l aense. 

y Documents . ' - 1 - 1 1 , 14, 15, 17 -21 , 30-33, 35-46 and 
alT-52; 0 - 1 ; and K-1 -4 . 

y Documents F - 1 - 1 1 , 14, 15, 1 7 - 2 1 , 30-33, 35, 48-52; C - l ; 
and H-2-4 . 

y / Documents F-12, 13 and 25-29. 

y Docmonts .'-22-28 , 52, 54 and 55;-and 'A-5. 

'TT^- Documents . ' -22-28. and 52; and J:-5. 

^'^/ Documents . ' -54, 5v . 

_ See C'-'.eral Rules of Practice. 346 I.C.C. 603 ( 1974). 
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w i t h conforming our r-.les ana i)rn,.^edure3 as ueHr'y i -
pc.v-,lr>le to tho.ie in i .e l - , the cour ts of the y ^ . n ^ y - ^ r . ^ . 
..•--neral nulco o f P r a c t i c e . i4t'. . . C . . ' . 603. (L.»//n 

'1'^ ''••"'^ i-roflnct lo. ; t r l . - ic . ii.>ul.| r. 
.•^pp.iy to Conn l.s .Sion i^roceod ln<i3, ina we .no.- MO rie,>.i • ,r M,, 
o l r e oon.-sequences ; ; r e ' ; l j t e d by iVT to f l o w from '-^s 
. - . p p i l c a t l o n . However, f o l l o w i n g the Ouprc.me C o u r t ' j -xar ' •» 
i n U o ^ . 66 L.Ed, at 591. we w i n not " l ay .^wn / . . ^ a d 
r u . e ; r oerle.s of r u l - s to ;^over:i a l l - o i , ^ . - - . - ' 
• luosf .ons" In the ar.-a of i ^ r l v l l e - ^ . T!ie w.Trk o f M . i j . - " ' 
l o c t l r . - 'HC, be .'applied .n . i case by ..r^ar. u,r . l r . ' n "Of'i-"! • • 

pro':>.-« 1 i n g s . 

The documents w l t h n e l i by app l i can t s pur.-.uant -. , -i io 
wor,-. product d o c t r i n e appear p rope r ly w l t n h e M . ,-.o 
docufnent ( . ' -47/ r e f e c t s the l e g a l opinlo.na of app I Ica.-its • 
counse l . Tii» remaining document."! are ;iu;.imar les of •.pt^'-••'•' 
s h i p p e r s ' volumes which do not appear neceosary to ^jPTVs 
case i n l i g h t of the voluiuinous ' a t e r l a l . s othe-wl.se r o v ' , ' 
r eg^rJ ln t ; t r a f f i c . 

'Hie Judi^e Ud not abus" h is d i s c r e t i o n .••i.- H - I I ; , • 
Ite-'u: i j r o t e c t e d by the work product - l o c t r l n e . ' 

(3) C o n f i d e n t i a l i t y . 

C o n f i d e n t i a l business l.'U'ormat ion Is -lot lljCuv-.-.-'a!: • • 
m le s s the relevancy of the I n f o m a t l o n is 3u: ' ; ' lo t tT; t to 

outwel.-;h I t s conmerclal . s e n s i t i v i t y . C o n f i d e n t i a l n..^lnr.--.i 
mat te r s are s i m i l a r to t.'-ade secrets and the oourt.s ^re 
l o a t h to order t h e i r d i s c lo su re absent a c l e a r show'', i ; -
Immediate need f o r the I n f o m a t l o n requested, Luplan Cor-
V. Cerrl.ng M i l l l < i n , I n c . . 397 Cupp. 1146, 1135 ,D.S.C. 
^ 9 0 ' . .he Duplan cour t went on to say "[o^nce the f t r a j . ^ 
s e c r e t s j p r i v i l e g e I J asserted . . . the par ty aeeklng 
d l " .overy must ma<e a c l ea r showing tha t the docu'ients =irc 
r e l ' v a n t to the i.ssues invo lved i n the l i t i g a t i o n . In 
u - i ; " - t f u l s i t u a t i o n s i - roduot ion w i l l .".ot be o r1 - - -e i i . " 397 
F. Supp. at 1135, emphasis In o r i g i n a l . 

SPT i n i t s appeal loes not address the : j p ' ; ' ! l f 
re levance o f the conf l a . i n t l a l docu.-ients w i t h h e l d . : - \ . . 
I t argues tha t app l i can t s should nave the bur len of -,h..i«l . 
the need f o r p r o t a c t l o n of the docui.ients undor 49 O.F.' ',. 
1 1 0 0 . 3 5 ( 0 ) . 2 V 

/ SPT seems to %rgue tha t Requests 12 and I J a-,d I , . - . 
o7 i t s F i r s t Set of I n t e r r o g a t o r i e s r equ i re r•>du<; t : - v ) . 
These i tems seem unre la ted to conf I d e n t l a l i t , - . 1^,:i?-,t.-
and 13 are l l s c u s s e d , "^upra. 



".a.'.ce Ioc.;3t "'o. ̂ C.̂ CC 

D.;cui."nts Peferrl.nK to Cther r ^ s s i t l e r''ergers Invclvi:!,^ 
Jr • In J.-T-l?, J?T dou!.;.-it an 3rler compe l l l.^g applicants' 
rerponse to Reque.-̂ t 17 of SPT's First Set of Jl'jcovery 
Requests.^°/ SPT ,-enews I t i request on appeal, alleglna, 
t.iat discovery of Jnlon r a : i f l c ' s plans regarding other 
railroads is necessary to allow SPT to present the a n t i t r u s t 
issue.s Involved in this prcceedl.ng. 

Applicants argue that, by d e f i n i t i o n , this .-equest 
f.juses cn .tatters outside t ; ^ scope of tnls proceeding and 
3e»ks '.oc:.»r.ents .not "relevant to the subject :r,att9r of the 
pen.llng proceeulng" within the meaning of 49 c.F.R. 
ll'io.55(a}. 

.OPT state:; that t.h.'s ar^uLient oy Jt -s Incon-. Istent 
w'Mi what Jnlon Pacific argued in support of i t s Motion for 
lilM.ils.sal 'n .Couthern Pacific Transportation Comra.ny v. 
union Pacific Ccrpcration, C i v i l Action No. '5C--'.̂ 1 YRP 
\ Ix) , ventral D i s t r i c t of California, f l l e u Movemcer 2'̂ , 
1980. 

Applicants respond that there is no J u s t i f i c a t i o n f r r 
-•PT's attempt to bootstrap aupport for i t s discovery request 
" r ' t h i s proceeding by reference to i t s D i s t r i c t Court 
a n t i t r u s t action agaln;it applicants. The a n t i t r u s t action, 
' !'<« this proceeding, addresses the proposed consolidation 
of Union r'aciflc, Missouri Pacific and Western .'acific. I t 
•ioes not address the potential acqulaltlon of some other 
railroad company. 

-ake.s no e f f o r t to show, how the information 
requested wculd support i t s allegations of monopolization, 
•particularly regarding carriers other tnan tnose invo.ved -a 
this proceeding, since no dlacusslons of these posslb.e 
••onsoli.iationa ever reached the point of negotiations. / 
Mureover, any con.solidatlon of other carriers wou.d require 
Coi.u',isslon approval, and In the proceed i.ng to obtain such 
appr.-'val the Co.mmission would carefully revie'- the 
-ransaction to determine i t s competitive ef f e c t . 

To tne extent the request i n d i r e c t l y seeKS information 
about how the proposed consolidations might weaken^otner 
-ar-^'ers Cao that those carriers were susceptlo^e to 
--.'eover> the Comi;-,lsslon and the parties have a.rea-y 
Endeavored to obtain ^ore dl.-ect and probative f^idence. 
I-deed the Co.mmissIon's Intent to focus on the l.mpact of .1.0 

26/ -iT I d e n t i f y and produce a l l documents ref e r r i n g and 
E l a t i n g to the possible acquisition of control by UP or 
.',e^-r or conaolldatlon with UP of any other railr o a d 
company or company ownl.ng or a ra .read 
company. As used i n this l.nterrogatory the term .e.e.s 
CO Union r a c i f i c Railroad Coupa.ny or i t s parent subsidiary. 

;p ^.•^u^•i tnat matters raised in the D i s t r i c t Court 
..'̂  ,;„,.eedlnt: were ..itnin t.ne primary and exc.uslye 

.;frlsd':ctlon of the Comnission a.nd ahould be conaldered in 
--nis. r'cceod lr.g. 

28 Transcript pa^es 265-9. 
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S.'T argues that tnls inf •,—.at Ion is r.ade necessary ••y 
applica.-.t.i' instructions to i t s personnel not to prepare 
wri t t e n memoranda of .meetings involvl.ng "he 
consolljation.££• 

Applicants .objected to t,he .-equest, allegl.ng I t to be 
unreasonably oroad, burdensore and vague. Applicants 3ta^» 
tnat ccmplyl.ng with this request would be overwhelming f o -
e.ion of appll:ants' o f f i c - - ^ ,may have haa t.hcu&ands of oral 
communications regarding the consolidatlcn. 

Because cf the volume of material already made 
available to SPT and the extraordinary d i f f i c u l t y of 
o..'nplylng witii tlie request, the motion was prooerly denied 
by tlie Judge. The appeal is denied. 

Request 47 of SPT's First Set of Dlcovery Requests • By 
this request CPT seeks to compel production by U? of i l l 
docunents concernl.ng Union Pacific's relationship with 
Chioago ana .'Jorth Western Transportation Company (CN'W).32/ 
The requested information is allegedly necessary to — 
determine the status of OTtl as a friendly connection i f 
SPT'd request for trackage rights over Union Pacific Is 
gruited. Additionally, SPT a.-guea the discovery request is 
relovdnt to whether CNW w i l l continue to function i f the 
Merger is approved, to C.N'W's role aa a coal c a r r i e r , and to 
the present a b i l i t y of Union Pacific and CNW to conduct 
coordinated operations short of merger. Finally, SPT argues 
this Informa.-lon la relevant to i t a a n t i t r u s t claim against 
'inlon Pacific. 

£2' SPT's reference is to a document cbtained in discovery 
e n t i t l e d "Procedures for Handll.ng Confidential Materials" 
attached as Exhibit ? to SPT-19. The document seta f o r t h 
procedures for c o n t r o l l i n g written material; i t notes that 
"memoranda contalnl.ng speculative personal opinions or 
.lemorlalizlng meetings often cannot be protected from 
discovery and may confuse issues in the ICC proceedings." 
The document appears to be an appropriate guide to 
preparation of materlala related to thia proceeding, 

-y ' SPT lefines "relntionahip" as: 

(a) Ownership or purchase by UP of stock of C:<W; 
ownership or purcy-.ase by any other applicant of the 
stocK Of CNW; 

(b) i n t e n t i o n of any applicant to purchase or otherwise 
acquire any ownership interest in CNW stock or 
assets of any Kind; 

(c: any loan or advance cf funds cr planned or p o s s l b l j 
loan cr advance of funds by any applicant to CliW; 

(d) -any ul-cuss ions with CN'W off i c e r s or •-•mployer.s 
co.'iC3rnlng the u-se of ."'ederal funds by CNW f o r 
inprcvements, and 

(e any dealings or plans concernl.ng the Powder r.iv-}'* 
SasIn. 
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' n ' ^ ^ i ^ - ' o f ' - S ^ ^ ; : : ^ . ; : ^ : ! ^ - ^ - ' - are burdensome, 
r"'Z\ unnecesoary. °^^'^-''0U3 .material already produced to 

- . " • ' i l t i . , : ; . . . - 'The^'judV^^^^p^:^, - P - - " ^ " ^ I 3 h i n , 
PP'̂ ax w i l l 3iso be denlod ^ denied the no t ion . - ^ ^PP-^al w i l l ,130 be denied. ^ ' ^° t lon . ^% 

' v o t l o i ~ S u p o * n ' t ; % n ' i ' ^ . ^ » ! r , - f °^ rour SPT 
r.-'consideratlont we w l U :^;aJ^ .h^' '^^'•^^.2. ^581 rjpon 
•^-nlals of the oral mo ions to^lmne '*^^ J"^'" ' ^ ' ' ^ 
pre-1979 d c : v . — - - - - ^ ' n i y . n .^^ Produc'.lon of 
•i-.alyses of the poaa ibUi 'v i-.*?'*' '??- ^i^^^^'sions or 
- n s o l i , , a t l o n an? to o;J;< production o?'" ° ' P''°^°=«^ 
prepared p r i o r to consideration of C . certalr. studies 
Jnlon Paci f ic board of d ! r»c to r s wi'Jh = ° " f ° ^ ^ r ' l o n by the 
0 the period a f t e r January l 1975 ^'^-^^^-^^^ ^̂ ê 
appeal from the denials of ' s^T- 9 and JpT^.O ' " " ^ 

I t la ordered: 

(1) 
-a < „„ ' " " " " ^ ' ^ appeal or Southern P ^ . M " ' -a„lon Companv is ,.r«nf»H .... • u . -

or t(! 

2) l . c l s l o n 1, e r r . c t l v , jpon . . r > ; c , . 

i«uvura w„8 acsent and did noc participate. 

,SFAL) AGATHA L. MERGENOVTCH 
Secretary 
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KCS-41 

BEFORE THE 

INTERSTATE COMMERCE CO.MMISSION 

WASHINGTON, D.C. 20423 

UNION PACIFIC CORPORATION, 
PACIFIC RAIL SYSTEM, INC., AND 

UNION PACIFIC RAILROAD COMFANY—CONTROL— 
MISSOURI PACIFIC CORPORA' ION AND 
MISSOURI PACIFIC RAILROAD COMPANY 

UNION PACIFIC CORPORATION, 
PACIFIC RAIL SYSTEM, INC., AND 

UNION PACIFIC RAILROAD COMPANY—CONTROL— 
WESTERN PACIFIC RAILROAD COMPANY 

KANSAS CITY SOUTHERN RAILWAY COMPANY 
AND LOUISIANA & ARKANSAS RAILWAY COMPANY, 

ACQUISITION OF TRACKAGE RIGHTS OVER 
r.ISSOURI PACIFIC RAILROAD COMPANY IN 

LA., TX., AR., AND IL. 

FINANCE DOCKET NO. 30,000, 
30,000 (SUB-NO. 1) 

30,000 (SUB-NO. 34), et a l . 

MOTION TO COMPEL RESPONSES TO KCS' INTERROGATORIES TO 
PRIMARY APPLICANTS (KCS-37) AND TO PRODUCE DOCUMENTS 

INFORMALLY REQUESTED OF PRIMARY APPLICAJJTS 

Pursuant t o 49 C.F.R. §§ 1100.55, 1100.60, 1100.64 and 

1100.65, The Kansas C i t y Southern Railway Company and the 

Lousiana & Arkansas Railway Company ( c o l l e c t i v e l y "KCS") 

r e s p e c t f u l l y request the Cominission to issue an order 

compelling the Union P a c i f i c Corporation and Union P a c i f i c 



of the bargain struck and the consequences i t w i l l e n t a i l , both 

of which determinations are essential to the p u b l i c - i n t e r e s t 

f i n d i n g s which must be made. I t must be stressed, moreover, 

t h a t these proposals are advanced by the very p a r t i e s whose 

claim of p r i v i l e g e , i f honored, would f r u s t r a t e f u l l i nquiry 

i n t o the p u b l i c - i n t e r e s t aspects of transactions these pa r t i e s 

assert must be found to be i n the public i n t e r e s t . 

second, there i s no reasonable method for obtaining the 

information contained i n the l i s t e d documents short of c a l l i n g 

to the stand a l l o r i g i n a t o r s and re c i p i e n t s to r e c i t e the 

contents. Apart from the i n e f f i c a c y of such a procedure, i t 

can be a n t i c i p a t e d t h a t such testimony w i l l be objected to on 

grounds of work-product p r i v i l e g e , thus merely delaying 

r e s o l u t i o n of the issue cf p r i v i l e g e . Furthermore, even i f 

witness testimony were a feasible method for the proceeding on 

t h i s issue, such method would not s u b s t i t u t e for pre-hearing 

discovery necessary to the preparation of cross-examination, 

c. Settlement negotiations. 

The r u l e against admission of settlement o f f e r s is r u l e of 

a d m i s s i b i l i t y of evidence, not a doctrine of p r i v i l e g e against 

production. Moreover, even t h i s r u l e of a d m i s s i b i l i t y does not 

apply i n a s i t u a t i o n where the settlement agreement i t s e l f i s 

at issue. 

There i s a r u l e at common law that o f f e r s of settlement are 

not ad..issible i n evidence as an admission of l i a b i l i t y . See_4 

- IC -



'AI cmore § 1061. At t h i s point, however, KCS i s not seeking to 

admit evidence; i t is merely seeking discovery. Rule 55(a) of 

the Commission's Rules of Practice, 49 CFR § 1100.55(a), 

sta t e s : "Parties may obtain discovery . . . regarding any 

matter, not p r i v i l e g e d which is relevant to the subject matter 

involved i n the pending proceeding . . . I t i s not grounds for 

o b j e c t i o n t h a t the information sought w i l l be inadmissible as 

evidence i f such i:iformaticn appears ree-onably calculated to 

lead to the discovery of admissible evidence." Thus the 

applicants cannot refuse discovery of docuwents withheld for 

the purpose of p r o t e c t i n g the " i n t e g r i t y " of settlement 

negotiations.—'^ 

8 j See 4 Wigmore f l 0 6 1 at 26-27: 

" I t was i n Massachusetts formerly 
propounded, and has elsewhere sometimes been 
suggested, -.hat there is a pr i v i l e g e p r o t e c t i n g 
as c o n f i d e n t i a l a l l overtures of settlement made 
to the opposing p a r t y — a n d t h i s upon a p r i n c i p l e 
analogous to that of the p r i v i l e g e s for 
c o n f i d e n t i a l communications. 

« * * 
[ T h i s ] supposed p r i v i l e g e does not f i t the r u l e 
of law as I t i s everywhere accepted and applied. 
Nowhere but i n Massachusettss has t h i s theory 
been d e f i n i t e l y advocated; and even by i t s own 
expounders i t i s conceded noc to explain the 
actual r u l e of law." 

See also Rule 40S of the Federal Rules of Evidence, 
r e l a t i n g to compromise o f f e r s . Rule 408 appears i n 
the relevency section of the Rules, not i n the 
p r i v i l e g e section. 

- 11 -
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INTERSTATE COMMERCE COMMISSIOV 

SERVICE DATE: 
ORDER ^ 

OCT 21981 
FINANCE XCKET SO. 30,000* 

UNION PACIFIC CCRPOR.MICN A.VD UNION PACIFIC 
KAILROAD COMPA.NY-CCNTROL-y,ISSOL'RI PACIFIC- - -

CORPORATION AND MISSOURI PACIFIC 
RAILROAD :OMP.̂NY 

Decided: Sepceaber 30, 1981 

In a petition 'KCS-38) dated A-igust 25, 1981, Kansas City Southern Railway 
loTipanv and Loul.«lar.a i Arkansas Railway Conpany (KCS) seek an order requiring 
the primary applicants (UP, MP and WP) in thes* proceeding* to produce the 
following documents and information: 

A. All docunents of each and every nature deposited In one or acre of 
' t-e prinary applicants' depositories relating In whole or in part to 

Chicago and North Western Transportation Coapany ("CiNW"). 

B. \ r . i^ocuraents of each and every nature relating to the "CiNW 
settlement" which conprises the settlement agreement appended to 
UP/.̂ P/WP-99, CN'W-Ẑ  and the pooling agreement appended to the Aopll-
catlon of Chicago and North Western Transportation Company and 
Missouri Palclflc Railroad Coapany under 49 U.S.C. Setlon 1134: for 
•\pprov,il of a Pooling Agreement, dated July 31, 1981, and f i l e d In 
this proceed In J?. 

C. To the extent that any docunents described In A and B above were 
withheld fron any of the depositories, or their production Is now with
held, on the basis of a clato of privilege, a l i s t identifying each and 
every such document and specifying, as to each, the basis upon which the 
cl.:im of privilege is asserted. 

In motions (iCCS-41 and KCS-43) respectively dated September i l and 14, 
1981, KCS seeks an order coaipelllng responses by UP, MP and WP and the CiNW to 
various interrogatories and to produce certain documents. 

The petition and motions are responded r.o by the primary applicants in 
U?/Mi','WP-i05 and 114 respectively dated September 3 and 23, i981, and by the 
Ciicago nnd North Western in CiNV-34, dated September 28, ;</81. 

In their reponses, the prlnury applicants and the CiNW point out t;iat KCS 
-,as heen given i l l identifiable oocum^nts related to the "CiNW settlement" 
except for 3 select number which are privileged. 

-•Enbricds -inance Docket No. 30,000 (Sub-Nos. 1-10 and 14-43), and Nos. 
••.C-F-144.*a and .'lC-F-14449. 
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SERVICE DAT 

I.VTERSTATE CCiVLMERCE COMMISSION ^ ^S8l 

ZECISICN 

Finance Dcckst No. 30,000^/ " - •• " • 

UNICN PACIFIC CC.n.PCRATICN IIJ^ UNICN PACIFIC RAILRCAD CCMPA.N'Y-
CCNTRGL-MISSCURI PACIFIC CCRPCRATIGN AND MISSOURI PACIFIC 

RAILROAD COMPANY 

KCS-49 APPEAL (CENI.'̂  CP SCS-38, XCS-41, A.ND KCS-43; 

Decided: November 4, 19S1 

On October 7, 1981, .Kansas City Southern Railway Company an'i 
Loulsla.".a i Arkansas Railway Company v collectively KCS) f i l e d an 
interlocutory appeal (XCS-49) to the decision of Admln'.stratlve 
Law Judge Paul Cross, served October 2, 1931, denyl.Tg notlo.nt oy 
KCS to compel responses to Interrogatories and tc produce 
documents. Two of thcae motions (KCS-38 and KCS-41) relate to 
l.nterrogatorles and requests tc produce propounded to the; prlaary 
applicants (Union Pacific Corporaticn, Union Pacific Rai;.rcad 
Company, .Missouri Pacific Ccrpcratlcn, Missouri Pacific Fallrcad 
Company, Pacific Rail System, Inc., and Western Pacific Railread 
Company). The other .totlon (KCS-43) relates tc .'-iterrogatorles 
and requests to produce propounded to the Chicago i North Western 
Transportation Compar.y (CNW). Primary applicants and CNW .*̂.ave 
replied. We w i l l dismiss the appeal. 

KOb has made very intensive use of discovery to obtain 
information from prl.mary applicants and CNk relating to the CNW 
settlement (UF/MP/WP/-99, CNW-24 - Notice of Settlement, f i l e d 
July 8, 1981). Primary applicants and CNW have responded to 
di.3covery provldl.ng answers a.nd supplying, or maiclr^g available, 
documents requested, e.xcept to the extent they made claims of 
privilege. Claims of privilege were made on the basis of 
attorney-client communication, attorney work product, and 
confldentlaj settlement negotlawlcns. KCS asserted that the 
responses have been Inadequate and t.he claims of privilege .have 
not"been adequately establishes. 

Judge Cross, however, held that primary applicants and CNW 
had established t.-.elr claLxs of privelege and had reasonably 
"espcnded to unprivileged requests. By l e t t e r dated October 15, 

1/ Embraces F.D. No. 30,000 CSub-Nos. 1-10, 14-43) and Nos. 
Mc-F-i4448 and MC-P-14449. 
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unnecessarily increase the expense of l i t i g a t i o n . In this 
appeal, KCS has argued an l.iterpretatlon of Rule a5 which Is 
clearly contrary to two cf our prior decisions in these 
proceedings. This appeal also f a l l s to articulate clearly any 
appropriate claim fcr r e l i e f . The record in these proceedings Is 
very large and coraple.x. We lc .not concone the unnecessary 
cluttering of the record with groundless pleadi.ngs. 

I t is ordered: 

1. The i n t e r l o c u t o r : appeal by KOS of the denial cf KCS-3S, 
KCS-41, and KOS-43 Is dismissed. 

2. This decis ion is e f f e c t i v e on I t s service date. 

By the Ccmmission, D i v i s i o n 2, Coranissioners Greshaai, 
G i l l i a m , and Taylor . Cocnmissioner Taylor i ld not participate. 

Agatha L. .Meri,enovlch 
(SEAL) Secretary 

- 3 -



fs SERVICE DATE 
EC 

r.VTERSTATE CCMMZRCE CCMMISSION APR 2 0 IW5 

w'ECISION 

Kir.ar.ce Zcckez No. 32549 

Bt'RI.INGTCN NORTHERN I.NC. A.ND 
BURLINGTON NORTHERN RAILROAD COMPANY 

—CONTROL ANO ?tZRGER--
SANTA FE PACiriC CORPORATION AND 

TKE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY 

[Decision No. 19; 

Decided: April 20, 1995 

By petition riled April 13, 1995 (IC-4),- I l l i n o i s Central 
Railroad Coapany ;IC) s«e)cs an eircension of t.he procedural 
sc.nedul* estaJslished m Decision No. 10.' That schedule set 
May 10, 1995, as rne due data for filin g respcnsive applicatione 
and, generally, ccaiaents in opposition to t.ne BN/Santa Fe primary 
application. IC requests an extension of that due date for 44 
days, to June 23, 1995. IC indicates that until April , 199r — 
t.'ie day rhat news of the " l l t n hour" settlement reached by the 
priaary applicants and KCS ;:rst cecame a v a i l a b l e — i t had not 
made a final decision tc par-:icipate in this proceeding. That 
settlement, IC adds, prompted its IC-1 and IC-2 filmga, because 
t.-.e 3N Santa Fe merger coupled with the KCS haulage rights 
arrangement "has the potential to create a scenario for 
Af;piicants and KCS to use their marXet power to require shippers 
tc move freight over less efficient routes." IC-4 at 2. IC 
indicates that, because of the KCS settiement, i t has been forced 
"on very short notice to see)c conditions that ara broader in 
scope than those that would have been required to address tha 
-apacts of the aerger transaction alone," IC-4 at 2. IC adds 
tnat It simply needs more t.ae to develop a complete 
u.-.derstandmg of the KCS arrangement, and of the harm to 
competition and to shippers t.hat will ensue therefrom. IC 
insists that an extension of time is necessary to allow IC to 
protect "the interests of the shippers i t servee m the face of 
tne recently announced but significant change in circxiastancea." 
IC-4 at 3. 

Tha KCS settleaent upon which IC has focused is hardly the 
"could not have been anticipated" development that IC mak.tm i t 
out tc be. Settlements, or at least the possibility of 
settlements, are an expected component of any merger prnceedinr/. 
The KCS settlement, indeed, is hardly unique. Two other 
railroads—Union Pacific Railroad Company and Soutxiem Pacific 
Transportation co«pany--are also reported to .have reached 
r.egotiated settlements with primary aoplicants BN and Santa Fe. 

No reply has beer filed. Pursuant to Decision No. 10 
served March 7, 1995 (slip cp. at 10 n.5), any reply to a 
prccedursl motion must be filed wit.hin 3 wor<ing days. 

The procedural schedule established m this proceeding 
set April 10, 1995, as the die date for f i l i n g descriptions of 
anticipated respcnsive applications and petitions for waiver or 
clarification with respect tnareto. Acting m accordance with 
t.-.at scneduie, IC filed, on April 10, 1995, a de?icription of i t s 
anticipated responsive application (10-2) and a petition for 
waiver and cl a r i f i c a t i o n wit.-, respect thireto (IC-1). IC 
i.-^dicates t.hat i t will request, among other things, a condition 
t,-,at prisar/ applicants Burli.-.gton Northem Railroad Company ;BN) 
ar.d The Atc.-.ison, Topeka and Santa Fe Railway Company (Santa Fe) 
reac- an agreement with The Ĵ a.rsas City Southem Railway Company 
KCS that requires KCS tc agree to grant IC certain haulage 

rights and tracKage ngnts. 
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IC aay not have anticipated the precise details; of tho KCS 
settlement, bat i t could not .-.ave failed to anticipate the 
settlement i t s e l f . 

Nor is that settlement lilcely to be of such intricate 
Complexity as to require extended time for analysis of the 
effects t.nereof. Although the terms of the settlement have not 
cee; f.led w;tn t.ie Commission, the available accounts made to 
-ie public suggest that the settlement involves swapped haulage 
rights. The settlement erss which should be available to IC in 
discovery; should be sufficient to enable IC to ascertain any 
possible competitive implications. 

I t must also be noted that the competitive implications, if 
any, of the KCS haulage rights are only indirectly related to the 
BN/Santa Fe transaction. The haulage rights do not, m and of 
themselves, constitute a transaction subnect to our jurisdiction 
under 49 'C.S.C. 1 1 343, and the primary applicants and KCS can 
therefore swap i-.aulage rights witnout our approval. By the same 
token, howe"«r, this naulage rights irrangement wi l l not er^oy 
tne benefi:s of antitrust immunity that 49 U.S.C. 11341(a) offers 
to transactions that do require our approval under 49 U.S.C. 
11343. This haulage rights arrangement, i f i t turn* out to be 
the conspi.-acy m restraint of trade that IC intimates, w i l l thua 
remain subject to challenge. I t is possible, of course, that the 
primary applicants and KCS may attempt to imm .nize their haulage 
rights arrangement notwithstanding the fact that this 
arrangement, standing slone, does not require our approval under 
49 L.-.S,C. 11343. 5sA Union Pacific--Control—Missouri Pacific; 
western Pacific. 3<56 I.C.C. 462, 605 (1982) (" [ S ] ettlement terms 
requiring our approval m order to be implemented effectively 
will be approved i f they are consistent with the public 
interest."). If such approval is sought, however, IC and a l i 
other interested part:.es will have the right to be heard with 
respect thereto, with or without responsive application. 

IC cannot, in any event, seek conditions with resp ct to the 
KCS haulage rights. IC can seek conditions with respect tc the 
BN/Santa Fe transaction i t s e l f , but not with respect to the 
conditions sought by some other party with respect to the 
BN/Santa Fe transaction. £1^ The Kansas citv Southern Railway 
companv — Haulaoe Riahta Over The Lines Qf Union Pacific 
Railroad Company and Chicago and North Wes\:ern TraniPQItatlOn 
Company. Finance Docket No. 32133 (Sub-No. 1) (TCC served D«c. 
29, 1993) (Slip op. at 5: -^Because these [responsive] 
applications contain propc-ed conditions to approval of the 
•primary] application in Finance Docket No. 32133, tae comission 
w i l l entertain no requests for affirmative r e l i e f related fo 
these proposals. Parties may only participate in direct support 
of or direct opposition to these [responsive] applications as 
f i l e d . " ) . 

We mention, as well, that the particular shipper interests 
advanced by IC in support of its extension request are not 
•lecessarily ent.t.ied to regulatory protection. IC indicates that 
.1 will seek I t s anticipated KCS condition ":t]c preserve IC's 
snippers' competitive options," because the haulage rights 
arrangement entered into by the primary applicants and KCS 
threatens to substantially alter the competitive balance among 
"shippers whose transportacion options figure prominently in 
their ability to compete m aarKets around the c.-jMntry." IC-2 at 
3. What we said m approving common control of UP (Union Pacific 

- 2 
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Railroad Company end Missouri Pacific Railroad Company- and CNW 
.Chicago and North Western Railway Company) bears repetition 
here: 

Some snippers have submitted comments in 
opposition to the proposed transaction. These 
opponents, however, appear to be located 
exclusively or competing r a i l lines. These 
snippers are primarily concerned over the impact 
common cor.troi will have on the carrier the/ use 
and on their ability compete with shippers on a 
more efficient CP/CNVi system. Their purpose, in 
essence, appears to te to handicap their UP/CNW 
competitors in order to protect their own ability 
to participate in certain markets which wi l l 
benefit from common contro.. Regulatory 
intervention oesigned to protect carriers and 
shippers from competition is not m the public 
inter»st. To the contrary, regulation should 
foster efficiency. The public interest is best 
served when efficient suppliers are permitted to 
compete, and thereby to succeed m the marketplace 
on the basis of t.'ieir efficiency. 

Union Pacific Corporation. 'Jnicn Pacific Railroad Company and 
Missouri Pacific Railroad CcmDanv--Csntrsl--Chicago and Nortft 
Western Transport-tion Company and Chicago and North western 
Railwav Company. Finance Docket No. 3213 3 (ICC served Mar. 7, 
1995) (slip op, at 69) . 

In adopting tne procedural schedule now underway m this 
proceeding, we indicated that we were 'ronvinced that'this 
schedule would accord due process t-i a..l parties and would allow 
time for ful l consideration of a l l issues. Decision No. 10, sli p 
op. at 6. tC contends, m essence, thnt this schedule does not 
provide sufficient time for the preparation of the responsive 
application i t intends to f i l e . Having reviewed IC's extension 
petition at some length, we have found nothing that provides any 
support for that contention. Accordingly, IC's petition for 
extension of time will be denied,' 

This action w i l l not significantly affect either the quality 
of the human environment or the conservation of energy resources. 

It la orjtrtd: 
1. IC'S ,)etition for extension of time is denied. 

' An additional point requires our attention, we encourage 
IC, as we encouraged a l l parties m Decision No. 2 served 
August 5, 1994 (sli p op. at 2 n.2), to submit a l l pleadings and 
attachments as computer data contained on a 3.5-inch floppy 
diskette formatted for WordPerfect 5.1 (or formatted so that i t 
can be converted by WordPerfect 5.1 . However, we encourage the 
submission of such diskettes i.-. add..tion to the traditional and 
s t i l l required paper submissions an original and 20 copies). 

- 3 -
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2. This decision is effective on its service date. 

By the Commission, Chairman Morgan, Vice Chairman Owen, and 
Commissioners Simmons and McDonald. 

Vernon A. Williams 
Secretary 

(SEAL) 
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DECISION 

Finance Docket No. 32549 - — 

BURLINGTON NOPTHERN INC. AND 
BURLINGTON NORTHERN RAILROAD COMPANY 

—CONTROL AND MERGER-
SANTA FE PACIFIC CORPORATION AND 

THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY 

[Decision No. 20] 

Decided: A p r i l 26, 1995 

BACKGROUND 
By p e t i t i o n f i l e d Apr:l 13, 1995 (IC-4), I l l i n o i s Central 

Railroad Company (IC) sought an extension of the procedural 
schedule established m Decision No. 10 served .March 7, 1995, in 
th i s proceeding. That ^'--"Hule set May 10, igq^, as the due date 
for f i l i n g responsive applicatii..„.r 'nd, generally, comments in 
opposition to the prinary applicat.'on ot Burlington Northern 
Railroad Company (BN) and The Atchison, Topeka and Santa Fe 
Railway Company (Santa Fe). IC requested an extension of that 
due date for 44 days, to June 23, 1S95. IC indicated that i t had 
not made a f i n a l decision to participate i n t h i s proceeding u n t i l 
A p r i l 7, 1995--the day that news of the settlement reached by the 
primary applicants and Kansas City Southem (KCS) f i r s t became 
available. IC indicated that the KCS settlement necessitated IC 
seeking broader conditions, and t.-.at IC needed more time to 
completely understand the inipacts of the KCS arrangement on 
competition and on snippers. 

By decision served A p r i l 20, 1995 (Decision No. 19), the 
Conunission denied IC's p e t i t i o n . I t noted that settlements l i k e 
the one the primary applicants reached with KCS are not 
unexpected, that the settlement is unlikely to be so complicated 
t.-.at analysis thereof w i l l require extended time, that any 
ccr.petitive laplicat.ans of the haulage ngnts KCS receives m 
tne agreement are only i n d i r e c t l y related to the BN/Santa Fe 
transaction, that IC cannot seek conditions with respect to the 
•-'CS ,-.a'w.:jqe r i g h t s , and that particular shipper interests 
jcvar.ced Ey IC m support of i t s extension request <»re not 
recessarilj- e n t i t l e d to regulatory protection. 

I.-. Decision No. 19. we stated that the primary applicants 
.-,ad net f i l e d a response to IC's request. The Commission later 
received the primary app:.icants' reply in opposition to IC's 
pe t i t i o n , whic.-. tney .̂ad f i l e d on April 19, 1995.- Tne primary 
applicants note that tne Commission adopted i t s procedural 
scr.edule on.y after receiving comments from, over l"C parties. 
Fjrtnermore. state t.'ie primary applicants, the Commission 
cesigr.ed t.'ie sc.'̂ edu.e tc ensure due process for a l l p a r t i c i p a t i n g 
carties ir.z tc prcv.do for the issuance cf a f i n a l decision m 
t-e pr-Tceedi.-.g cy \.jgust 22. :59i. 

P.eoarai.-.q IC's reasons fcr seeking ar. extension tc the 
prccedura. schedul>>, the primary app.icar .s araue: (1) that IC 
has had ample tim% tc assess the proposed cciso.idation; (2) that 

We note that the primary applicants f i l e d t h e i r reply m 
ar jr.timely fashion. we cal l the parties' a r t e r t . o r aga n to 
Cecisicr .".c. '.Z. fcotr.ote wnere we stated; " . . . [A.'ny reply 
t : a.-.y prccsdural metier i.lea with the Ccr.mission i t s e l f m the 
t. r s t .rstance -ust a.sc ce ;..ecl within 3 working days." 



'"inance Docket No. 32549 

the primary applicants' settlement with KCS does not j u s t i f y the 
requested extension; (3) that a 44-day extension for parties 
opposing the proposed consolidation would prejudice the primary 
applicants, who would have only 30 days to respond to those 
parties' evidence, while t.he opposing parties would have had over 
•00 days from the date of adoption of the procedural schedule to 
f i l e t h e i r evidence; (4) that IC has f a i l e d to a c t i v e l y 
participate m discovery m t h i s prcceeding, even a f t e r f i l m g 
'ts request for an extension; and (5; that IC never i d e n t i f i e s 
anv of the shippers whose interests i t claims to be protecting, 
and none of those shippers appear to be actively p a r t i c i p a t i n g m 
t h i s proceeding. 

on A p r i l 20, 1995, IC f i l e d a motion for leave to f i l e a 
response to the primar/ applicants' response to IC's request for 
an extension of ^im. and, m the same f i l ^ " ^ ' / ^ ? y T c \ T s o 
argument befcie U.-.e Commission on t.he matter !̂ C-6) . IC also 
f i l e d i t s .-esponse (IC-7) at the same time. In addition to 
r e i t e r a t i n g i t s e a r l i e r arguments, IC also states that the 
primary applicants' agreement with Southern Pacific Lines (SP) 
w i l l affect IC's assessment of the merger's effect on ^ts 
shippers' operations.^ IC contends that the scope d e t a i l s 
of the agreements with KCS and SP have not been available through 
the course of the proceeding, and t.hat the primary applicants 
t-emselves should have k.nown that changes in t h e i r position v.s-
a-vis other c a r r i e r s would potentially affect other c a r r i e r s such 
as IC that have been monitoring the proceeding u n t i l i t became 
evident that they would have to participate f u l l y . 

In IC-7 "C alleges that i t s concerns are broader than, and 
ve-a'-e d i r e c t l y t c , t.he cumulative competitive impacts resulti.ng 
frcm'the merger as well as the settlement agreements, and that i t 
could not have begun preparing and analyzing i t s case before i t 
knew the rough terms of the settlement agreement on A p r i l 7, 
1995 IC also refutes the primary applicants' statement that ic 
has been "passive" m t h i s proceeding, noting that IC and i t s 
counsel have worked d i l i g e n t l y to "get up to speed" and 
carticipate m the proceeding. IC maintains that i t should oe 
aiven a f a i r opportunity to address the consequences of t.he 
proposed merger and should not be penalized m i t s preparations 
cecause cf the primary applicants' timetable for negotiating and 
executing settlement agreeiiients. 

We w i l l accept both the primary applicants' l a t e - f i l e d 
-esponse and IC's reply into the record. However, havi.ng 
-ev ewed the contents of both of those f i l i n g s , we remain 
-pe-suddcd that IC's req'jested extension of tme is necessary, 

and " f c r the same reasons articulated in Decision No. 19, 
-e.terate cur denial of the request. We also deny IC s J^equest 
'cr an oral argument on t h i s issue. We believe that the written 
-e-ord provides adequate information upon whicn to base our ^ 
-ecision. we also believe that the procedural schedule, as i -
—w stands, offers a l l parties adequate time m which to assess 
the impacts cf the proposed transaction and prepare any 
opposition to the primary application. 

-his decision w i l l not s i g n i f i c a n t l y affect the quality cf 
the human environment or tne conservaticn cf energy resources. 

-.ere have been numerous reports in the press regarding 
-e se"" e-ert oetween t.he primary applica.nts and SP. Although 

--esert -e-'he- the primarv applicants nor SP has c f f i c i d . - , 
%-'ormed t.he Ccmmls^ion'of the derails of such a settlement the 
^rlm^ry applicants did reference the agreement m an Ap r i i 20, 
•5°^ l e t t e r to tne Commission. 
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1. IC's request to f i l e a reply to the primary applicants' 
response to I C s request for an extension of time i s granted. 

2. IC's request for oral argument on the issue of 
whether or not i t may have a 44-day extension to f i l e .ts 
opposition to the nrimary apfi ication is den.i»-l. 

3. This decision is effective on the date of service. 

By the Commission, Chairman Morgan, Vice Chairman Owen, and 
Commissioners Simmons and McDonald. 

(SEAL) 

Vernon A. Williams 
Secretary 
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SYLLABUS: 

Opposed feeder l i . i e a p p l i c a t i o n grantP^. Line found e l i g i b l e for sale under 
49 U.S C. § 10910 1b) i2) and ccnsciruc • j n a l minimum value determined at .".et 
l i q u i d a t i o n value. Applicant found able tc purchase the l i n e at c c n s t i t u t i c n a l 
minimum value and f i . i a n c i a l l y responsible. 

PANEL: 
3y the Commission. Chairman C-radison, Vice Chairman P h i l l i p s , Commisdicners 

Simmcns, Lambcley, and Emmett. 

OPINION: 
In a feeder l i n e a p p l i c a t i o n f i l e d March 22, 1989, Sandusky County-Seneca 

County-City cf T i f f i n Pert Aut.horitv (SST-PA; n l seeks to acquire a 25.5-mile 
Consolidated Rail Corporation (Conrail; l i n e m Sandusicy and Seneca Counties, OH 
(t.he Carrothers Secondary Line) . SST-PA f i l e d the application under 49 U S.C. 5 
1C910 and 49 C F.R. § 1151.3. Ccnrail opposes the application and requests that 
we recommend negotiations cn a counter proposal. A comment was f i l e d by the 
Railway Later Executives' Association. Various procedural aspects of the case 
are discussed m Appendix B. We w i l l grant the a p p l i c a t i o n . 

n l SST-PA IS a public aut.horicy- established by Sandusky and Seneca Counties 
and the City of T i f f m , under Chic statute, s p e c i f i c a l l y to ensure long-term 
r a i l service f c r t h i s l i n e . 

3ACKGKCUNC 

The l i n e [*:; i s located south of Toledo, CH, extending between Wcodville 
Township, Sandusky County (MP 67.0) cn the ncrth and T i f f m , Seneca County MP 
41,5) on the south. Ac Wcodville, the l i n e connects with Conrail's lines and 
yards m the Toledo area. At T i f f m , the l i n e connects with bcth CSX 
Transportation, Inc. CSX- and Norfolk Southern Corporation (NŜ  . 

Conrail states that, ever the years, revenues on the l i n e were s u f f i c i e n t to 
cover operating expenses but are inadequate to finance r e h a b i l i t a t i o n . n2 In 
June cf 1588, Conrail placed the l i n e on i t s System Diagrair, Map iSDMi, Category 
1. Ccnrail notes t h i s designation was based on several fac t o r s . The t r a f f i c 
volume was less than 1,000 cars m 198". Furt.her, ""OV cf r h i s t r a f f i c moves 
frcm the end of the l i n e at T i f f m . According to Ccnrail, serving T i f f m i s net 
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p r o f i t a b l e because i t i s 40 miles frcm the Conrail yard and 20 miles from 
Wcodville, the nearest Conrail pomt with s i g n i f i c a n t t r a f f i c . 

n2 Ccnrail Reply SLatemen'.., V. S. Mi^-hel, at. 2. 

Conrail considered the li.ne a gccd candidate for short l m e operations and 
bega.-. discussions wi',.h ai.ippers on t.he l i n e about t.his p o s s i b i l i t y . A Conrail 
representative met with a shipper community [*3] task force 'Task Force! m 
September 1983. In October 1988. as part cf those discussions, Ccnrail sent 
SST-PA and t.he Cliic Department of Transportation .'ODOT' estimated values for 
salvaged track and for t.he real estate. The Task Force approached two ma^cr 
ca r r i e r s a.nd 12 short l:.ne railroads tc see i f any wculd be interested m buying 
t.he »me f c i chat price a.nd operating i t , but a i l declined. Sir-PA then put 
together a financing package to acquire the l i n e and entered an agreement with a 
s.hcrt l i . i e c a r r i e r tc operate i t . n3 

n3 See m f r a . 

Subsequently, Ccnrail had second t.ncughts about s e l l i n g the e n t i r e lme. 
Ccnrail determmed to r e t a i n the northern segment of the l m e tc M i l l e r s v i l l e , 
abandon t.he middle segm.ent between M i l l e r s v i l l e and Maple Grove, and s e l l the 
scuc.hern segment from Maple Grove to : t i n . rhe purchaser :he southern 
segm.ent wculd be able to interchange t r a f f i c origmati.ng at Maple Grove a.nd 
ccmts south With CSX and NS. Ccnrail presented i t s counter proposal m March 
1589, but the shippers and t.he local gcverrjnencal bodies decided i t was not m 
t h e i r m t erest. Consequently, SST-PA f i l e d t h i s feeder l m e application m an 
attempt tc preserve service [*4] over the e n t i r e lme. 

ANT CONCLUSIONS 

The Feeder Railroad Development Program provides communities and shipper 
groups an cppcrtunity t c preserve r a i l Imes p r i o r tc t h e i r abc .idcn.ment or 
possible downgrading. See Cheney R. Co.-Feeder Li.ne Acq., 5 I . C.C. 2d 250 
1989' Cheney! . To accomplish t h i s , § lOSlO aut.hcrizes us to req-uire railroads 

tc s e l l r a i l l i n es under s p e c i f i c circumstances co f i n a n c i a l l y responsible 
acclicants . r.4 

n4 The procedures fcr handlmg t.hese wcl rations are set cut m 4S C . R. 
Feeder Railroad Develcpm.e.nt Program. 

The statute and regulations require that we determi.ne i f t.he l m e i s e l i g i b l e 
fc r forced sale, and, i f sc, the c o n s t i t u t i o n a l mmi.m'um value, t.he applicant s 
a b i l i t y tc purchase t.he l m e at the c o n s t i t u t i o n a l minimum value, and thf. 
applicant s a b i l i t y to assure adequate service f o r three years. The statute 
dees .not give us l a t i t u d e co choose between SST-PA's o f f e r and Ccnrail s counter 
proposal. n5 I f SST-PA meets the stat u t o r y requirements, we must require Ccnrail 
to s e l l the lme tc i t . These issues are addressed below. 

n5 Ccnrail dees net suggest t.hat i t s ccunter proposal shculd be considered as 
a competing o f f e r f c r the l i n e , si.Tiply that we recomme.id negotiations concernl.ng 

cur findi.ngs m t h i s decision, t h i s request i s denied. '5] 

Under § 10910 and 49 C.F.R. § 1151 .me is e I i g i b l e i f ; ( l ) i t appears 
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m Category i or 2 of the owning carrier's SDM ibut the r a i l r o a d has net f i l e d 
f c r aba.ndorjr.ent 1 § 10910(b) 'D !A) ( i l l , or (2) the public convenience and 
necessity permit cr req^uire the sale cf t.he l i n e (5 10910{b' (1) (A) ( i ) , The 
lme IS e l i g i b l e f o r forced sale under ^1, above, because Ccnrail pic 
e n t i r e lme m "aregory 1 m June 1988. n6 Lacea t.he 

nC- In June 198S, Conrail revised i t s SDM to r e f l e c t .-.ts new proposal bv 
removing the northern segment from Category 1. Because SST-PA f i l e d i t s feeder 
-me applic a t i o n while che en t i r e li.ne was m Category 1, we w i l l consider t.he 
appli c a t i o n under th» SDM prc v i s i c n . See Indiana Ki Rail Corp, -- Feeder Lme 
Acq,, 366 I.CC. 42. 44 1981: 'Indiana. 

Ccnstituticr.al Mmimu.m Value 

.Having determmed the li.ne's e l i g i b i l i t y f or forced sale, we must next 
determine the c c n s t i t u t i c n a l mmimum value (CM\'') . Under 5 10913, Ccnrail is 
e n t i t l e d tc t.he .net liq-uidacicn value iNLV! or gcmg concern value (GCV; cf the 
lme, whichever i s higher. Conrail argues generally that GCV i s hig.her, while 
SST-PA claims r.hat .VLV i s higher, Conrail also claims that i t shculd [ '€] be 
compensated for the value cf the l m e as a f i b e r optics r i g h t - cf - way, Table 1 
below sets out the p a r t i e s ' d i f f e r e n t valuations. 

Net Salvaae /aiue 
iTrack, etc.• 

Land 
Fiber Optics Route 
Total 

TABLE 1 
SST-PA 

S 2,662,827 
267,700 

0 
S 2, 930, 52-' 

^ c n r a i i 

$ 3,566,280 
606,220 
612,200 

n7 S 4 , 794 , •'00 

n~ While Ccnrail sets a higher value f c r the salvage value of i t s track and 
materials than does SST-PA, the parties sub,stantial1y agree cn real estate 
asses3.Tients, at least as a s t a r t i n g pome. ;As discussed m Appendix B, 
SST-PA s real estate appraisals are stricken f c r lack cf v e r i f i c a t i o n . ) The 
d i f f e r m g real estate figures r e s u l t frcm SST-PA s application cf a discount 
fa c t o r . I f the discount i s applied tc bcth (or omitted frcm. bcthj , the values 
are r e l a t i v e l y close. As discusser: mfra, we w i l l apply a 50% discount factor. 

As a prelimmaiy matter, Ccnrail requests that the appl i c a t i o n be dismissed 
because SST-PA did net f i l e evidence cn GCV. Although cur rules :i8 require an 
applicant tc submit esti.maces cf ccch GC/ and NLV and evidence m support of 
these esti.-riates, SST-PA only submitted .VLV data. I t contends that GC/ .must be 
less t.nan NLV whenever a ['7] r a i l l me is l i s t e d m Category 1, which i t 
argues proves ^ u n p r o f i t a b i l i t y . n9 We believe that SST-PA sucstancially complied 
with our regulations m l i g h t cf t.he fact that i t submitted evidence chat no 
priv a t e purchaser was w i l l m g tc buy the li.-.e f c r i t s NLV. I f the l m e were 
worth mere than NLV as an operatmg r a i l l i n e , then we wculd expect someone tc 
have shown some mtere s t m purchasing i t at that price. Under these 
circumstances, applicant s f a i l u r e to submit formal GC\' calculations dees net 
prejudice i t s case. 

r.3 4 9 C.F.R, Fart 1151. 

n9 Ccnrail did not allege that a GCV above .VLV existed inti» I t s rep-y 
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statement. Accordingly, che SST-FA rebuttal testi.mcny i s proper see, e,ci., 
SST-PA Rebuttal, V. S. Hentz' and Conrail's motion tc s t r i k e i t i s denied' 

As explamed below, we have determmed tnat NLV, rather than GCV, should be 
used tc determme the value ef the r a i l lme transferred m t h i s proceeding. 
Ccnrail did not submit evidence f c r the value of the property as a lme cf 
ra i l r o a d , but contends simply that because the l i n e i s bemg scld f c r r a i l use, 
i t s value must be determmed accordmgly. nlG Nevertheless, we are not barred 
from l i m i t i n g compensation tc NLV i 'B] simply because the l i n e w i l l contmue 
to be used as a r a i l l me. Chicago and Ncrth Western Transp. Cc. --
Abandonment, 363 I.C.C. 956 (1981) .Lake Geneva,' a f f 'd sub .ncm. Chicagc and 
.Vorth Western Transp. Ce. v. U.S., 678 F.2d 665 c t h Cir. 1982) iCNW); and 
Amtrak-Ccnveya.nce of 3iM m Conn. River Line m VT i NH, 4 I.C.C.2d 761, "81 
(19 88) Am.trak) . 

nlO Conrail s valuation included net salvage values f c r track ar.d cther 
m.acsrials, undisccunted real estate values, and the value of a p o t e n t i a l f i b e r 
optics lease. 

In considering the value of property tak.?n by condemnation, the value to the 
taker i s i r r e l e v a n t . United States v. M i l l e r , 31" U.S. 369, 375 (1943,'. .Here, 
there i s nc m d i c a t i c n that the K.ie has value as an operating r a i l l me tc 
anyone other than SST-PA. Applicant is able te purchase the property only 
because of a substantial subsidy from state and loc a l governments to preserve 
local r a i l service, net because the busmess prospects f c r the l m e ^ u s t i f v the 
i.nvest.ment. 

SST-PA has demonstrated that i t made extensive e f f o r t s t c f m d a buyer f c r 
t h i s "gcmg concern," but was unable tc dc sc. I t attempted tc mterest CSX and 
NS, With whom t h i s crack connects. But even [*9: cn the basis cf SST-PA's 
grea t l y increased prooected carlcad volume (alleged by Conrail to be 
uncbtainaole) , neither c a r r i e r was interested m buy'..ng or operating a l l cr part 
of the li.ne. CSX n i l stated that t.he l i n e would be only marginally p r o f i t a b l e 
at a purchase price of S 1.25 m i i l i c n about 40% of NLV, see mfra : , and a 
volume m excess cf 5,000 cars annually. CSX stated that smce the projected 
volume was only 1,625 cars, the p c s s i b i l i t y ef obtaining 4,000 mere carloads per 
year seemed "beyond the real.T. cf reasonableness." 

n i l SST-PA Rebuttal Statement, attached to V. S. McCarthy. 

Havmg heen rejected by twc .•na:cr c a r r i e r s , the SST-FA approached 12 short 
^me c a r r i e r s . A l l cf t.he short Imes, when presented with a purchase price 
between S 2 te 2.5 m i l i i c n and t.he present t r a f f i c vcl'ume, stated they could net 
successfully purchase t.he l i n e and operate i t at t.he current carlcad l e v e l . nl2 
Although such short l m e c a r r i e r s can c r d m a r i l y operate Imes at Icwer costs 
t.han can Class 1 c a r r i e r s , none apparently believed that the l m e wculd generate 
revenue s u f f i c i e n t t c j u s t i f y an investment equivalent te NLV. 

n i l SST-PA Rebuttal Statement, V. S. Fascetti, at 3. 

Ccnrail i'*10] submits .nc evidence cf offers tc purchase che l i n e . Nor has 
i t even attempted to show chat the lme w i l l generate net revenue m excess cf 
w.hac cculd be achieved thrcugh l i q u i d a t i o n . Tc the contrary, Ccnrail ad.T,its 
that l i . i e revenues do net cover r e h a b i l i t a t i o n expenses, niS SST-PA, a 
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subsidized e n t i t y , i s the only offerer. Accordingly, we f m d that NL/ is the 
only prcper valuation standard here, 

nl3 Ccnrail Reply Statement, V, S. Michel, ar 2. Conrail's counter proposal 
also concedes that cperaticns ever the entire lme are net viable, 

Ccnrail argues that a f i b e r cptics valuation m.ust be mcluded as part cf 
c o n s t i t u t i o n a l minimum value, Conrail values that right-of-way at S 612,200, 
nl4 After exammmg Conrail's evidence supporting a p o t e n t i a l f i b e r optics 
route, we ccnclude that i t has net supported t h i s claim. Conrail has no o f f e r 
or engci.-ig negotiations f e r a f i b e r optics lease, but merely the p o t e n t i a l cf 
one. Ccnra.l contends the p o t e n t i a l is reasonable because the l m e is part cf a 
l m k betwee : Toledo, t.he only large c i t y m Northwestern Ohio, and T i f f m , a 
r e l a t i v e l y small c i t y m Northwestern Ohio, 

nl4 Ccnrail calculated che value by using a system average revenue per mile 
cf S 4,''63 m l99Ci m u l t i p l i e d by 25,5 mi-es, reduced the product by 5 44,398 
tc r e f l e c t Conrail's 37% cempesite mccme tax rate, and then m u l t i p l i e d by a 
price-earnmgs racic of S 'applicable to Ccnrail stock cn June 20, 1989' to 
determme the current market value cf che earnings stream, [ - l i ; 

The record dees net demonstrate that t h i s r e l a t i v e l y s.T.all c i t y :.s a 
desirable f i b e r optics junction,terminal pcmt. nlS Conrail has considered 
average data from high-density locations elsewhere, but there i s .no evidence 
that t h i s l m e cculd support such an i n s t a l l a t i o n . There i s nc evidtnce to 
support f i b e r cptics p o t e n t i a l , neither t.he testimony of a ma;;er f i b e r cptics 
company nci an analysis by Ccnrail cf t.he econemics of such operations. 
Acccrdmgly, we w i l l net mclude any value f c r a f i b e r optics route m 
establishing t.he li.ne value and w i l l net mcrease land values because cf a 
speculative p o t e n t i a l f c r f i b e r optics cable. 

ni5 SST-PA contends that a Tcledc-Tiffm l m e wculd net be a viable f i b e r 
cptics investment. Conrail has moved to s t r i k e SST-PA's f i b e r optics testimony 
as hearsay. We deny Conrail s m.ccicn. Any problem with SST-PA s testimony gees 
tc the weight cf the evidence, not to i t s admissibilicy. 

Having found that GCV i s net the proper standard, and that f i b e r optics 
pccencial shculd noc be considered, we proceed te cur com,putation of NLV. NLV 
is the sum ef: ;i; the value cf the real estate; and 12) the net salvage value 
ef track and materials (gross [ - l ^ ] salvage value less cost of removal,. In 
cur l m e valuation, we apply the same c r i t e r i a as fo r o f f e r s of f i n a n c i a l 
assistance under 49 U.S.C. § 10905 (to enable ccntmued r a i l service on a lme 
already approved t c be abandoned). See Feeder Line Development Program, 36" 
I.C.C. 261, 264 (1983); Cheney, S'upra, ct 268. And, under § 10905, the net 
liq'uidaticn value standard f c r r a i l prcperties i s t h e i r mcnetar-y value f c r the 
highest and best n c n - r a i l use. Lake Geneva, supra, and CNW, supra. 

a. Real estate. SST-PA's appraisals have been str i c k e n f o r lack cf 
v e r i r i c a t i c n . See Appendix 3.' Conrail's Real Estate Department prepared an 
esti.mate cf right-cf-way land, t o t a l l i n g $ 506,220. Conrail mcludes a t o t a l ef 
261.43 acres m i t s appraisal. Apprcx.mately half cf t h i s acreage i s r u r a l 
a g r i c u l t u r a l land with a per acre value of S 1,255. Unit values ..n T i f f m , 
Gibsc.nburg and cther r u r a l towns ranged frcm S 2,196 te S 9,500 per acre. 

This valuation i s based en the market prices of comparable ad:]acent land 
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sales. Conrail's appraisal, as far as i t gees, i s ccnsiccent with gen«rallv 
accepted methods f c r land valuation. But m Lake Geneva, supra, at 959 we"' 
cutli.ned various general :«13; facters tc be considered m adjusting land 
valuation m forced sales. T.hese mclude .-har.ketabi 1 i t y of t i t l e and costs of 
sale by i n d i v i d u a l parcel. The Ccnrail appraisal includes .no evide ice 
cencernmg t.he q u a l i t y cf land t i t l e , a p c t e n t i a l l y important consi Jerat icn m 
determining land value. Ncr were Ccnrail s across - the - fence estimates 
disccunted m a.ny way tc r e f l e c t the fact that nar: 

•way are frequently wcrt.h considerably right -ci 
adeeming land. See, e.g., Cheney, supra, at 
purpose was applied with various ad-ustmentsl 

:w scrips cf r a i l 
Less per acre than are parcels ef 
'0, where a 60% disceunt f c r t h i s 

- e n r a i . contends t.hat t.he real estate shculd be valued as an assemJolid 
ccrridor because i t i s bemg scld f c r r a i l use. As previously explamea, che 
value tc the taker cannot ce considered here. There i s r.o evidence cf anv 
market fer t h i s land as an assem.bled r a i l c e rridcr. Thus, we .must reoecc' 
Ccnrail'3 arg-u-ment that nc disccunts should apply. Indeed, Ccnrail' s" c-wn real 
estate appraisal, sent tc CDCT and SST-PA e a r l i e r , used a 50% discount f a c t c r * 
nl6 3ecau.=e t h i s i s the best evidence cf record cf a prcper disccunc factcrL-.d 
si m i l a r ce chac used m Che.ney, we w i l l use ;*14: the 50% factor and value 
che real estate ac S 303,110. 

nl€ Ccnrail memc dated Octcber 10, 1938, from Wart.-san, Real Escace Ma.nager m 
India.napclis, IN to Sandefur, Real Escace, Philadelpnia, PA accached to SST-FA 
appl i c a t i c n f i l e d March 22, 1939 

s iaca 'Witii c. Net Sal-.-age Value. We base the net salvage value on Conra: 
ad:ustments . The Ccnrail salvage estimate i s preferable and m.ore r e l i a b l e than 
SST-PA 3 because i t i s mere detailed m ics analysis ef che ccndici :s cf crack 
and cc.her relaced macerials, SST-PA's esci.mace dees noc consider t.-.e ccndicion 
cf crack materials and thus lacks desired s c e c i f i c i t v . n l " 

n l " In the absence ef mfcrm.acion on the ccnditicn of the r a i l and ccher 
crack m.acerial OTM' . ODOT c l a s s i f i e d a l l r a i l and OTM ever 130 l b . as f i t f c r 
relay pui-pcses . A.-.y crack materials cf lesser weight were c l a s s i f i e d as scrap. 

'wonrai- f i e l d engmeers mspected the s n t i r e l m e between T i f f m and 
Wccdville. Information was collected cn actual quantities, en the size and 

With the exceccicn s p e c i f i c a t i c n s cf crack macerials and cn t h e i r ccnditicn 
ca-.ast, we accept the Ccnrail salv age esti.r.ate 

.i.cutes the mclusicn ef S 123, ""4 f c r b a l l a s t . .'-is; This 
lme was reported ce have been resurfaced m 1580-1981. Thus, che newesc 

I t l l t l ' T ' '^^ ^ ' ^ ^ ^ "̂ "̂  years. Even ballasc which has been 
lecenc-y msca-.ec cn a l m e i s efcen considered cc be •u.nrecc'verable, T.he 
recerd dees net s.hcw that t h i s b a l l a s t has any special c h a r a c t e r i s t i c s cc .make 
salyage ecc.ncmically f e a s i b l e . Therefore, given che lack cf evidence chac che 
ra..ast cn t h i s l m e wculd be recevered, t.he mclusicn of b a l l a s t 
salvage value is rejected, .nlS t.ne gross 

Lxc^usic.h cf b a l l a s t frcm sal'.'aoe -.-al 
ccsts smc6 
Jcnes, at : 

le dees net a f f e c t Ccnrail s rem.cval 
t h i s cost i s bcrne by the purchaser, Ccnrail Reply Statement, •. . S. 

^ LEXb-NEXIS LEXIS-NEXIS LEXIS-NEXIS 
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SST-FA also quescions Che S 159,091 valuation f o r t i e s and timbers, SST-PA 
did net include any value f e r cies and ci.rJDers i n the applicacion er 
supplemental scacemenc . Ccnrail subm.itted t i e values based cn whether t.he t i e s 
are reusable as r a i l t i e s or wculd be sold as landscaping t i e s . Seme 32 
thousand t i e s 'over h a l f ) were evaluated as nursery grade at 50C each, while 
ever 28 thousand were c l a s s i f i e d as reusable and valued at $ 5 each. nl9 SST-PA 
counters chac an excess of used cies i s already available f o r sale [*16; m 
che Toledo area and thus nc value shculd be assigned to these t i e s . n20 We de 
net agree. Some value must be accorded t.he t i e s , especially chese which ca.n be 
reused i n Conrail's s-/stem. The evide.nce i s not e n t i r e l y s a t i s f a c t o r y --
Ccnrail does net take mtc account lecal m.arket co.nditiens n21 while SST-PA 
refuses to acknowledge any value f c r the 60,000 t i e s . However, since we must 
assign a value co the t i e s , SST-PA has the burden of proof, and since there are 
nc ccher data of record mdicacmg that adjustments te Ccnrail's data are 
necessary, we accept Ccnrail's data. 

nl9 Ccnrail Reply State.menc, V. S. M i l l e r ' s Appendix, at 1. 

.120 SST-PA's statemenc ef Augusc 4, 1939, V. S. Wehner, ac 3. 

n i l T.he tesci.mcny i s 'inclear as cc how Ccnrail decermmed the value f c r cies. 

Excludi.ng Conrail's ballasc valuacicn reduces che gross crack value ce S 
3,3"1,537 [S 3,495,311 - $ 123,774]. The nec salvage value of che crack 
materials i s S 2,646,911 'grcss salvage value of S 3,371,537 less take up ccsts 
ef S "24,626). To t h i s eimcunt, we w i l l add the net salvage estimate of S 46,531 
f c r communicaticns and signals, f c r a t o t a l net salvage value of $ 2,693,442. 
Thus NLV (sum of land and [*17] one bui l d i n g , and nec salvage; i s 3 2,996,i52 
(S 303,110 S 2,693,442) . (We compare our NLV decerminaticn with those cf the 
parties m Appendix A.) 

Fi.nancial Pespcnsibi 1 i t y 

Applicant .must demonstrate i t i s a ' f i n a n c i a l l y responsible person." by 
shewing i t s a b i l i t y ; 'D co pay the value set for the li.ne; and '2/ tc cover 
expenses associated with providing services over the l i n e f o r at least ~he f i r s t 
three years ef operations. The evidence conclusively shews that SST-PA w i l l be 
able tc fi.na.nce the lme's a c q u i s i t i o n cost and eperate t.he l m e f c r ac least 
the three--/ear period. 

a. A b i l i t y t c pay. Third p a r t i e s , including ODOT, shippers on the l i n e , the 
prepcsed eperator, and the National C i f / Bank, have .made commit.ments cc SST-PA 
fer t h i s purpose m t.he amcunt cf S 2,932,500. This i s roughly s u f f i c i e n t tc 
cover the li.ne's a c q u i s i t i o n cost of 5 2,996,552. While Che NLV amount i s $ 
64,052 above the cunou.nt raised f o r the lme purchase, we note that t.his a.mount 
IS r e l a t i v e l y small m r e l a t i o n to t.he t c t a l amcunt. We also believe t h i s 
additional a.T.cunt can be obtained by SST-PA. SST-PA obtamed ad d i t i o n a l 
f i n a n c i a l ccmmitments cf abcut $ 300,000 during the course of t h i s prccetdmg 
[*is; when SST-PA had tc mcrease i t s esti.mate of NLV to mclude track l e f t 
out cf the e r i g m a l appraisal . n22 

n22 SST-PA Rebuttal State.menc, at 10. 

Ccnrail believes SST-PA's submission i.n t h i s respect i s defeccive because i t 
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IS not v e r i f i e d since corrected) and none of the ccmmitmencs are ccncractuallv 
binding. Boch che COOT and che shore-term bank loan are commitments, and we 
consider them s u f f i c i e n t l y bmdmg. The lack of v e r i f i c a t i c n by che parties 
.making the ccmmitmencs i s not f a t a l ce c.heir ad-missibi 1 icy,- che commcments run 
te SST-PA and i t s statem.ent -,cw is v e r i f i e d . 

b. A b i l i t y to cover expenses f c r f i r s t three years. S,ST-PA's f m a n c i a l 
statements shew thac SST-PA w i l l generace s u f f i c i e n c funds to meet t h i s 
e n t e r i c n , and that the l m e can be operated as projected. 

SST-PA encersd an agreemenc wich Indiana Hi-Rail Ccrporacicn (IHRC), f c r IHRC 
cc provide service on behalf ef SST-PA. IHRC data show s u f f i c i e n t f m a n c i a l 
s t a b i l i t y to prcvide the service. IHRC has been m busmess smce 1981, and has 
been p r o f i t a b l e every year si.nce. 

SST-PA has developed a pre ferma mccme 3catem,e.T- and cash flew projections 
f c r the three-year cericd. n23 The mccm.e statem.ent a.nd cash flow ;*1S: 
figures shew chat che applicanc w i l l generate s u f f i c i e n t funds and w i l l eperate 
p r o f i t a b l y over Che chree-year period. The cash flow statement shews prejected 
cash balances at the end cf each of the f i r s t three years cf che lme's proposed 
cperacicns are projected ce be as follows: Year 1, S 92,305; Vear 2, S 129,859; 
and Year 3, S 16","53. iThese ending cash balances wculd be negative m Che 
absence cf substantial infusions from che Counties cf Sandusky and Seneca, and 
che Cicy ef T i f f m , amcuncmg co S 125,000 m Yaar 1 and S 50,000 annually i n 
Years 2 and 3.) 

n23 Several revenue items m the mccme state.menc dc net agree with i.-.flcw 
Items m the cash flow scate.ment due tc timing differences The mcome 
statem.ent i s cn an accrual accounting basis 'which recognizes revenues wnen 
generated, noc necessarily when paymenc is received), while t.he cash flew 
statement i s s t r i c t l y cn a cash basis. The source of these pre forma scacemenCs 
was cash flew and budget statements subm.itted by SST-FA, 

The projected mccme state.menc f e r the three-year period forecasts p r o f i t a b l e 
cperacicns fer che lme. Annual net income i s projected to be as follows: Year 
1. S 59,"41, Year 2, S 5","41; [*20] and Year 3, $ 5-^,741. 

SST-PA s pr c j e c t i c n s are predicated cn a growing le v e l of t r a f f i c and cn 
cercam fees charged ce shippers, Ccnrail quesciens SST-PA's a b i l i t y te a t t a i n 
the t r a f f i c levels and revenues projected m the ap p l i c a t i o n . We believe the 
t r a f f i c p r c j e c t i c n s are reasonable. The projected t r a f f i c levels, mcreased 
ever what Ccnrail has experienced m p r i o r years, are predicated m part cn 
eased interchange wich CSX and NS. Accerdmg te the shippers, t h i s w i l l epen 
new .markets, and w i l l prcvide faster t r a n s i t times than possible under Ccnrail 
ownership because d i r e c t ccnneccicns can be made cn chis li.ne wich CSX and NS. 

Mcrecver, che shippers are makmg substancial f i n a n c i a l ccmmicm.encs 
ncn-mceresc bearing bends, m chis lme. These conimicm.ents shew t h e i r 

willmgness to use che l i n e and prcvide a strong f i n a n c i a l incentive ce dc sc. 
I f che l m e f a i l s , the shippers net only lose r a i l service, but also t h i s and 
cheir cc.ner r a i l - r e l . n ^d invescm.ents. Indeed, when S .-PA's appraisal was 
adjusted upwards t c account f e r crack missed m che f i r s t v aluaticn, the 
shippers agreed to increase cheir f i n a n c i a l commicnencs. 
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Conrail has accused SST-PA of includmg a surcharge [*2l] m i t s revenue 
projections co cover a s h o r c f a l l becween revenues and expenses. We disagree. 
SST-PA's forecasted c r a f f i c levels sucscantlally r e f l e c t projections by che 
l i n e ' s shippers f o r carloads durmg the three-year period. The projected 
revenues appear feasible and attainable according to statements .made by both 
these shippers and IHRC, 

. losmq rms 

Tc ensure che smooth cransfer ef che lme, we w i l l escablish the followmg 
terms t r a d i t i o n a l l y used m 5 10905 cases: i l ; paymenc w i l l be -rade by cash er 
c e r t i f i e d check; '2; closing w i l l occur withm 90 days a f t e r che service date cf 
t h i s decision; (3) Conrail w i l l convey a l l property by qui t - c l a i m deed; '4! 
Ccnrail w i l l d e l i v e r a l l releases from any mortgages and o r i g i n a l doc-umencs 
conveying mteresc i n che right-of-way tc purchasers w i t h i n 90 days from 
closing; (5) a l l taxes should be prorated as of the date of closing; and (6) 
deed recording fees should be paid by purchaser. Mortgage or l i e n release taxes 
and recording fees shculd he paid by Ccnrail. The parties m.ay modify the terms 
cf the sale by mutual agreement. 

Labor prececticn 

RLEA requests chac labcr prececticn be i.mpcsed. Section 10910 (g) req'uires 
the s e l l i n g [*22] c a r r i e r to prcvide an arrangement at least as protective 
cf che employee mcerescs as chac established under § 11347. i n feeder l i n e 
applicacicns, we i.mpcse the conditions m New York Deck Ry. - Ccncrol - Brooklyn 
Eastern Dist,, 360 I.C.C. 60 (1979), -which would be used here cc protect Ccnrail 
employees. n24 Conrail estimates that i t s additienal cescs f o r labcr proceccive 
ccndicicns w i l l cecal S 1,753,212 ever a six-year period. Ic believes that 
labor protective ccsts shculd be censidered m addition to t.he factors discussed 
abcve and i t argues that imposition cf labor protection m chese circumscances 
IS an unccnscicutional taking m v i o l a t i o n of che Sch Amendment. 

.n24 I.ndia.-.a, supra, ac 50. 

The scacuce i s clear chat che cost ef labcr pretection may net be included m 
the purchase price of the lme. 49 U.S.C. § 10910 (b) (2) . n25 We have nc 
j u r i s d i c t i o n tc adjudicate claims that the statute we administer i s 
u n c o n s t i t u t i e n a l . Conrail can raise i t s claims m a ccurt of competent 
j u r i s d i c t i c n , 

n25 In any case, we note that during negcciacicns Ccnrail s represencacive 
mdicated chac the c a r r i e r planned co reassign personnel c u r r e n d y invol-.^ed m 
operacion cf che l i n e . SST-PA Rebuttal Stace.menc, V. S. McCarchy ac 4 
:*23j 

Under § 10910(e), we must require, te che .maxi.mum excent practicable, che use 
cf employees whc wculd normally have performed work m connection with the lme. 
Acccrdmgly, we d i r e c t SST-PA and/cr IHRC thac, should chey need co hire any new 
employees, chey s h a l l o f f e r employment tc Conrail employees whc worked -cn che 
ime, n2 6 

or 
n26 SST-PA and IHRC wculd net be obligated to continue cc pay che same wages 
prcvide the same work rules as those cf Conrail. 

^ LEXB-NEXB 
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Envircnmencal Concerns 

We agree with che envircnmencal assessmenc prepared by Che Commission's 
Section cf Energy and Environment and served Augusc 25, 1989, mdicatma thac 
che sale w i l l not affecc che qualicy ef che h-uman environment cr the 
censervation of energy resources. 

We nete that t h i s project contemplates removal of some duplicate track We 
W i l l require Chat SST-PA contact bcth the U.S. Army Corps cf Engmeers and the 
U.S. Deparcmenc of AgriculCure p r i c r cc the removal cf cne of che c-wc tracks m 
the l i n e ' s dcuble-track porcien. I f , as a resulc cf t h i s feeder l i n e 
transaccion, SST-PA wishes co remove, modify, n2^ cr destroy a buildmg aco^uired 
here chac i s m or adjacenc tc the right-cf-way, i t shall consult wich' :-24: 
che Ohio State H i s t o r i c Preservation Officer. 

n2" This cc n d i t i c n does net pertam 
character of the scruccure. 

.mamcenance nec a f f e c t i.ng t.he .his 

I t IS crdered: 

1. On SST-PA's tender cf S 2,996,552 (less amounts f e r remcved crack, 
switches, a.nd structures) , Conrail i s directed tc convey i t s mcerescs, as set 
cut m crdering paragraph 3, m che Carrcchers Secondary Li.ne. 

2. Ccnrail i s ordered net to dism.antle cr m.ake any changes cc che l i n e 
except wich SST-FA s ccnsenc, en order cf anccher government agency, er f c r 
compell;.ng reasons 

3. Ccnrail must convey a l l r i g h t s , t i t l e s , and in t e r e s t s m che r a i l 
right-cf-way and structures becween Wcodville Township, Sandusky Ccuncy -MP 
6".0) and T i f f m , Seneca Ccuncy iMP 41.5), both m Ohio. 

4. SST-PA must contact bcth che U S. Army Corps of Engineers and t.he U.S, 
Depart.ment of Agriculture p r i o r tc the removal cf one cf the two tracks m the 
lin e ' s double-track p o r t i o n . SST-FA is also req^uired to contact the Chic State 
Hisccric Preservacicn O f f i c e r p r i o r co che removal, modification, cr descruccien 
ef any acquired b u i l d m g Iccaced m, er adjacent to, the r i g h t cf -way. 

5. T..e .abcr protective conditicns ef .N'ew YcrK Deck :*25] Rv. 
Brceklyr. Eastern Dist , 360 I.C.C 60 .1979. are imposed cn Conrai'l. 

: n c r e i 

6. C o n r a i l s m c t i c n s t c s t r i k e are gra.nted m p a r t a.nd denie 
d i scussed m the Appendix B. a m part as 

..•".IS aecisien i s e f f e c t i v e 

APPENDIX: APPENDIX A 

scruary 15, 1990. 

. te.m 
rack Structure 
Rai 1 

NET LIQUIDATION VALUE 
SST .-cnraii 

$ 2,41a,826 
686,599 

Commissicn n l 

S 2,418,326 
636,699 

^ LEXB-NEXB LEXB-NEXB LEXB-NEXB 
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Turnouts 106,921 106 , 921 
B a l l a s t 123,774 
Ties i Ti.Tiber 159,091 159 , 091 
Take Up Ccsts (724,626) (724 , 626 
T o t a l Track S t r u c t u r e $ 2,770,685 S 2,646, 911 

Ccmmunicaticn i Signa l s 
C i S S 70,969 S 70, 969 
Take Up Ccsts (24,438) (24 , 438 
T c t a l C i S S 46,531 S 46, 531 
Net Salvage Value S 2 , 662 827 $ 2,817,216 S 2 , 693, 442 

Real Estate 
Land n2 S 27'' 600 S 606,220 $ 303, 
B u i l d m g n2 1 700 
Fiber O p t i c s Route 0 612, 220 0 
T o t a l Real E i i t a t e s 279 300 S 1,218,440 S 303, 4. 

T c t a l NLV S -1 , 942 127 s 4,035,656 S 2,996, 552 

n l A.mcuncs accepced m our analysis m escablishi.ng che li.ne s acquisicicn 
ccst , 

n2 Represencs che r.igher of cwo appraisals as submicced by SST. 

APPENDIX 3 

MOTIONS ;*26] AND PETITIONS 

T.his appendix considers a.nd resolves the various pending motions ai-.d 
peciciens. Ccnrail has f i l e d mcciens ce s t r i k e ; SST-PA has f i l e d a p e t i t i o n fer 
extraordinary r e l i e f , 

A Ceniail .metiens, 

Conrail f i l e d mcticns to s t r i k e en June 26, 1939, and August 29, 1989, The 
evidence -rf.hic.h Ccnrail seeks te s t r i k e f a l l s i n f i v e categeries: 1) Conrail 
dat. -dicacmg l m e value; (2 l m e p r o f i c a b i l i t y evidence; (3) infonnation 
regarai.ig the price ac which Conrail was w i l l m g co negotiate, especially m the 
i . n i t i a l n e g c t i a t i c n stages; (4) material submitted without v e r i f i c a t i o n ; and ;5. 
shipper data 

Several ef t.hese categories cencern evidence regarding negotiations. Prior 
to f i l m g t h i s a p p l i c a t i o n , SST-PA ar.d Ccnrail negotiated f c r che sale cf t h i s 
li.ne. Ccnrail now objects to SST-PA's usi.ng evidence cbcai.ned duri.ng che 
negotiaticns m t h i s proceeding, n l Ccnrail argues chat Rule 403 ef the Federal 
Rules cf Evidence 'R'ule 408, 28 U.S.C. n2 p r o h i b i t s the admissien cf evidence 
ebtamed while attempting to s e t t l e er com.prcm.ise a claim, Ccnrail s p e c i f i c a l l y 
m.cves tc s t r i k e f'-'om SST-PA's presentation the representations m.ade by Conrail 
em.pleyees m negctiations f o r a vcl-ontary [*27J settlement. Ccnrail also 
m.cves tc s t r i k e a l l references te, or conclusions sought to be drawn from, t.his 
m.ater l a l , 

n l Ccnrail 3 motion No. 2, Reply Statement, June 26, 1989, 

n2 T.hat rule provides t h a t : 

LEXB-NEXB ^ LEXB-NEXB ^ LEXB-NEXB 
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Evidence ef i l ) fur n i s h i n g cr o f f e r i n g or premising to fu r n i s h , or (2) 
accepting or o f f e r i n g or promisi.ng to accept, a valuable ccnsideracion m 
ccmpromismg er accempcmg cc cemprem.ise a claim which was disputed as ce e 
validic-/ or amcunc, i s noc admissable cc prove l i a b i l i c y f c r cr m v a l i d i c y 

icner 

:.ne claim cr ics amount Evidence cf cenducc cr scacem.encs made i.n ccmcrcm.ise 
negeciaciens i s likewise nec admissible. T.he rule dees not require che 
exclusion cf any evidence echerwise discoverable merely because ic is preser 
m che course ef ccm.prcmise negcciacicns. This rule also dees noc require 
exclusion when che evidence i s offered fer anccher purpese, such as provi.ng 
or prejudice cf a w3.cr.ess, .negacivmg a ccncencien ef undue delay, cr prcvir 
e f f c r c cc cbscrucc a cri.mmal mvescigacicn cr prcsecuticn. 

cias 
a an 

A.l . Conrail data. Duri.ng negcciacicns, cr. September 30, 1988, counsel 

:ne Jei.n .1 r cunty Task Force requested nec liquid a c i o n value data from Conrail 
"m ;*28j accordance with cur informal agreemenc.' SST-PA counsel also scaced 
thac he underscecd che Scate ef Ohio -was requestmg s i m i l a r mferm.aticn under 49 
C.F.H. 5 1152.14. n3 On October ", 1988. Ccnrail sent a cepy cf Conrail's 
estim.ated net salvage value tc SST-PA, with a cepy t c the ODOT. Ccnrail l a t e r 
sent a cepy cf i t s real estate esti.mates. The accompanymg Ccnrail l e t t e r 

iicates t.nat the aata were se.nt 'm a s c i r i t cf cccceraticn.'' 

statem.ent l e t t e r f c l l c w m g page 18 of the argument. 

We wi; 1 net scrike SST-PA subm.issicns based cn Ccnrail daca previded under 49 
CF.R. § 115.0.14. Under chac seccien, che c a r r i e r .muse prcvide che desigr.aced 
scace agen,—/ nec l i q u i d a c i c n value daca, alcng wich a syscem diagram map er l i n e 
descr.ipcicn cf che li.ne and f a c i l i c i e s and c.heir ccndicicn, ac che scate 
agencj,' s request. Ccnrail states that i t has nc record cf such a request by 
ODOT. 

We agree wich che SST-PA argum.e.nc chac, had C c i r a i l noc senc SST-FA Che daca, 
ic cculd have ebcamed che daca from, ODOT. And, had Conrail refused SST-PA's 

: a r r m g 
SST-PA c c u l d s c i l l have ebcai.-.ed Che daca ci 

:he e x c l u s i o n c f t h i s data under Rule [*29j 
i r c u g n a i s c c v e r y , chus 

408 'This rule does 
nec require Che exclusion cf eviuence echerwise discoverable • * *. ' And, i f we 
were cc grar.c Ccnrail s mccicr. ce scrike chis evidence, we wculd essenciall-/ be 
n u l l i f y i n g che in t e n t of the regulatien ac 49 C.F.R. § 1152.14. Accordingly, we 

A.l . Lme p r c f i c a b i l i c y . In che seccnd cacegcry i s SST-PA evidence abeuc 
Ccnrail scacem.ents t.hat the l m e was Icsi.ng m.eney V.S, Supance. at 6; McCarthy, 
at 3; Fascetti, at 2' Ccnrail states that such statem.ents were m.ade durmg 
negctiaticns and are barred by Rule 408. Rule 408 p r o h i b i t s che admissabilicy 
cf ccm.prcmise ef f e r s ce enceurage seccle.ments, which wculd be disceuraged i f 
such evidence were admissable. 

SST-PA argues chac an exem.pcicn cc Rule 408 permits independent adm.issic.-.s cf 
fact made m settle.menc negcciacicns ce be admicted i n t o subsequent l i t i g a t i o n s , 
c i t m g Uricc v Parnell O i l Ce. , "OS F.2d 852, 554 '1st Cir. 1933. . We are net 
bcu.nd by the Federal Rules, r.owever, but rather by our own p c l i c i e s and 
procedures. Cur rules a f f o r d nc sp e c i f i c guidance en chis issue. Our pelicy, 
hewever is scrcngly cc enceurage the reselutien ef these issues by [*30; 
agree.ments betwee.n p a r t i e s rather than by administrative acticn. and to 

disccuraie a; that wculd ch tne neoctiaticn :f agreements. nairew view 
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of t.he prehibicion agamst disclosing che concencs of settlement negociacions 
wculd not f u r t h e r our p o l i c y cf festering settlem.ents, and we w i l l not adopt 
that view here. Conrail's m.ctien tc s t r i k e C".is evidence is granted. 

A.3. Negotiations and values. The t h i r d category i s Ccnrail s negetiatmg 
price. SST-P.A uses t.he negctiaticn price as evidence t.hat t.he li.ne has nc gcmg 
cencern value. n4 We agree with Conrail that t.his material should be stricken 
from, the record under the p o l i c y of Ruij 408. Materials w i l l also be struck 
frcm the record w.here epi.nicns. rat.her char, data, mdicate the lme value. n5 

n4 Conrail .had .negctiated cn the basis cf "net sa.vage va.ue. 
dated Octcber ", 1938, frcm Mr Michel cc Mr O'Brien. 

Ccnrai. 

:ST-FA 3 Response ... .̂.. > S'v.cc lem.ent a 1 Inf crm.aticr., v s . Wehne: 

A,4. Ver i f : cacien. Ccnrail has mcved tc s t r i k e a l l t.-.e ncnverified 
statements and atcachjnents. T.hese include these f i l e d wic.h che i . n t i a l 
applicacion, n6 the real estate appraisals, n" ether state.ments, n3 and [*3i; 
the prcpos.-.l cf the India.'-:a Hi-Rail Ccrporaticn (IHRC and che Proposed O f f i c i a l 
Plan. C c r r a i l m.cves cc scrike che lasc ewe smce neicher disclcse che 
mdividua'. spenser ef eic.her dccumenc. I.', respcnse, SST-PA argues chac che 
u n v e r i f i e d scatemencs were appendices te the v e r i f i e d statemenc of Jaunes 
Supance, Chairman cf SST-PA. These were submicted as a supplemental respcnse cc 
an A p r i l 3.. 1989 Commissicn decisicn accepcmg che applicacien. 

n6 These i.nclude scatements ef J. A. Friday, L. T. Fascecci, James A. Page, 
Jehr. C. Weslcw. a.nd Bernard 3. Hursc . 

The scacsmencs cf Messrs. Halas, Hence, and Wehner, 

nS Messrs, M c l i c c r i s , Fascecci, Harrmgcen, Page, Baker, and Wcricnan. 

Allegacicns ef fact must be v e r i f i e d under bcch Ccmmissicn precedural rules 
a.-.d che Feeder Develepm.ent Prograur, 49 CF.R. §§ 1104.4, 1151.5. We w i l l net 
scrike che accac.hm.er.ts ccnfirmmg the fi.na.-.cial commitments, the short lme 
c a r r i e r s prcpcsal te operate the lme, ar.d the precosed operating plan. A l l ef 
these are macerials which che wicness, m lme wich his re s p c r . s i b i l i c i e s as 
Chairm.a.n ef SST-PA, was negcciatmg cr had r e s p c n s i b i l i t y f o r . Further, any 
defects m v e r i f i c a t i c n were remedied m 1*32] the r e b u t t a l state.m.e.-.ts. 

Ccnrail alsc seeks tc have certam statements :r.ade m SST-PA 3 r e b u t t a l 
statem.ent struck. I t argues chac sem.e wicnesses, whcse scacem.ents were net 
v e r i f i e d m i c i a l l y , have subm.icced -/erified scacemencs i.-. c;-.e r ep ly . n9 and chac 
chis IS im.prcper. We disagree. SST-PA has cerrecced chis defecc m che reply. 
Furcher, che evidence has nec changed m cencenc, and Ccnrail has respc.nded to, 
cr has had che cppcrcur.icy cc respcr.d ce, chis evidence. Ccnrail i s nec 
c re"udiced 

r.~ Messrs Friday, Fascecci, Hencz, Wehner, and M c l i t c r i s , 

We w i l l , .however, grant che m.ccicr. cc scrike SST-PA's real escace appraisals. 
Neicher was v e r i f i e d despite the fact chac SST-PA was e a r l i e r en necice cf 
ver1f1cac1cn d e f i c i e n c i e s . See Ccnrail Reply Scacem.enc, ac 3-4. The subsequenc 
•-:alas statem.ent en rebuccal i s v e r i f i e d , a.-.d thus w i l l be accepced. buc chac 

LEXB-NEXB 
C<' 0 LEXB-NEXB m LEXB-NEXB 



IPW ICC LEXIS 50, 

scacemenc dees noc v e r i f y the appraisal i t s e l f . 

We W i l l alsc gra.nt Conrail's motion cc sense SST-PA's video tape subm.itted 
on r e b u t t a l . The tape shews an a e r i a l view cf the .me; i t s purpose m the 
testimony i s unclear and ic serves no purpese for rebuccal. 

A.5. Shipper daca, Conrail also moves co s t r i k e t r a f f i c projections 1*33] 
by i n d i v i d u a l shipper^, claiming i t is material not responsive to an-/ Conrail 
evidence The .mcci s denied 
projected by SST-PA (V.S. D 

Conrail questioned t.he t r a f f i c increases 
2, ac 9) SST-PA's evidence i s prcper rebucca. 

B SST-PA p e t i t i o n . SST-PA f i l e d a p e t i t i o n fer excracrdmary r e l i e f , 
a l l e g i n g chac Conrail was descrcymg swicch connecticns with NS. I t seeks an 
order d i r e c t i n g Conrail tc restore the switches and cc r e f r a i n from any ccher 
dismanclemenc ef che l i n e . We accept Conrail's respcnse chac i t s accicns were 
req-uired cc comply with Federal Railread Administracicn d i r e c t i v e s . 

SST-PA m a l e t t e r states that Ccnrail has destroyed a structure and 
dismantled some track. We are ordering Ccnrail tc r e f r a m from f u r t h e r changes 
to che i m e absent compelling circ-umscances. We are furt h e r req-uirmg that the 
sale price be adjusted co r e f l e c t che changes smce che appraisals. SST-PA w i l l 
have che option e i t h e r ce have Conrail replace che equipment or co adjust che 
sales p r i c e . 

^ LEXB-NEXB LEXB-NEXB 
r rvmoct -x • M Heed Uicv«r pK froup 
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C A B L E C C V L i N O 

January 4, 1996 

BY JAMD 

Honorable Vemon A. Williams 
Secretary 
Cur face Tranapc>-tation Board 
Twelfth Street and Conatitut.icn Avenue, N IT 
Room 2215 
Washington, D.C. 20423 

eOuSSCLS CCB...-SPONCCNT c r r c t 

" A . , t ^ , ^ t DCS. ABTS 

BBUSSCLS ' 0 * 0 S t L C * . 

T t L C P - O N C M i . ^ i a o « B C 

T t l . E F « j i l i J . 9 0 I - . 9 e « 

Re: Finance Docket No. 32760, Union P a c i f i c ' 
S!?;' ^^"'^^ol «i Merger -- Southern.^ 
P9CJflC Rail Corp.. et a;, ; ^ 

Dear Secretary Williams: 

arp . . f ^ f - ^ ^ f ^ " ^ 5°'' f i l i n g i n the above-captioned docket 
are he o r i g i n a l and twenty copies of Applicants' Obiections 
to Southem Ca..ifomia Regional Rail Au£ho::ity'a F i r s t Se^ of 
Int e r r o g a t o r i e s (UP/SP-45) . Alsc Pnrlosed i s a 3 i " n c ^ 1-
f o ? i ^ ^ " ' " ^ °^ ^^^^ pleading i n WordPerfect 5 " 

^^.-1 ^ ^ would appreciate i t i f you would daCe-stamp the 
enclosed extra« copy of the pleading and r e t u m i t t o T h e 
messenger f o r our f i l e s . > -

^^,Ne» York 

of: the,-;: 
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Qo(^ ly 

Before The 
TERSTATE COMMERCE COMMISSION 

Finance Docket No 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
A.VD MISSOURI PACIFIC R.\ILROAD COMP Y 

-- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, 
ST LOUIS SOUTHWESTERN RAILWAY COMPANY ' 
SPCSL CORP AND THE DENVER AND RIO GRANDE 

WESTERN RAILROAD COMPANY 

NOTICE OF INTENT TO PARTICIPATE AS A PARTY OF RECORD 

V:\y 

The City of Pueblo, a Municipal Corporation, (hereinafter referred to as "Pueblo"), by and 

through its undersigned counsel, pursuant to Interstate Commerce Commission Decision No 6 in 

the above referenceJ Docket (60 Eed Reg 54384) hereby furiiislies Notice of Intent to Participate 

as a Party of Record in the above referenced Docket. In support hereof, Pueblo states as follows: 

1. Pueblo is a home rule city organized and existing under and by virtue of Article XX 

ofthe Colorado Constitution. As such. Pueblo is a political subdivision ofthe State of Colorado. 

2. Pueblo intends to participate in the entire UP/SP consolidation proceeding in ICC 

Docket No. 32760 as well as in ths following related abandonment̂ discontinuance proceedings: 

Docket No AB-3 (Sub-No 130), Docket No AB-8 (Sub-No. 38), Docket No AB-8 (S -h-No 36x), 

Docket No AB-12 (Sub-No. 189x), Docket No. AB-8 (Sub-No 39) and Docket No AB-12 (Sub-

No 188). 

3. Pueblo will be affected or aggrieved by the action of the Commission in this 

proceeding. 



4. No'ices and copies of all comments, protests, exhibits, briefs and other documents 

required to be served on parties to the proceeding should be served upon the undersigned counsel 

for Pueblo. 

Dated this / " ^ ^ a y of December. 1995. 

Respectfully submitted, 

THOMAS E JAGGER 

THOMAS J F L O R C Z A i r ^ 
Attorneys for City of Pueblo, 

a Municipal Corporation 
127 Thatcher Building 
Pueblo. V . 'orado 81003 
Telephone ( 719)545-4412 

-2-



CERTIFICATE OF FILING AND SERVIC:E 

The undersigned hereby certifies that she has filed an original a id 20 copies of the foreiioina 
Notice of Intent to Participate as a Party, to.'.etlier with a 3 5" diskette containing same in 
WordPerfect .'̂  1 format, with the Commission by mailing same via first class mail, postaue prepaid, 
addressed as follows 

Secretary Vernon A Williams 
Office of fhe Secretary 
Interstate Commerce Commission 
1201 Constitution Ave . N W 
Washington, D C 20423 

and that a true and correct copy of same was served upon each ofthe following by mailing same, 
via first class mail, postr.ge prepaid, addressed as follows 

Administrati\c l.iw Judge Jerome Nelson 
Federal Energy Regulators Commission 
825 North Capitol Street. N E. 
Washington. D C 20426 

.An id E Roach II. Esq 
Covington &. Burling 
1201 Pennsylvania Ave. NW. 
P O Box 7566 
Wusliington. D C 20044 

Paul A Cunningham. Esq 
Harkins Cunningham 
1.̂ 00 Nineteenth Succt. N W 
Washington. D C 20036 

Garv A Laakso. Esq 
Soutiiem Pacific Building 
One Market Plaza. Room 846 
San Francisco. CA 94105 

Robert T Opal. Esq 
1416 Dodge Street. ««30 
Omaha. NE 68179 

Gale A Norton. Esq 
Colorado AtfomcN General 
1525 Sherman Street. 5th Floor 
Denver. CO 80203 

James f Gallin 
Denver & Rio Grande Western Railroad 
P O Box 5482 
Denver. CO 80217 

Bnice N Smith 
Public Utilities Commission 
Logan Tov er. Office Level 2 
1580 Logan Street 
Denver. CO 80203 

^ l i i t h A Parry 
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: \ \ \ : , 3J;J,^J •\:^y-]s ^y<vXi :nvy,m A.I.^.: ..V-.U 

December 1? 

Coordinator Rail Merger 
Section of Environmental Analysis 
Interstate Commerce Commission 
Room 3219 
Washington, D C 20423 

SUBJECT Finance 
Part 6 E 

Dear Sir: 

o. 3276P^^nd Railroad Merger Application, Volume 6, 
'AO Appendix, dated November 30, 1995) 

The County of Imnerial Administrative Office received on December 8, 1995, copies of the 
"Raiiroad Merger Application" dated November 30, 1995 (cover of document attached for 
reference). 

The cover letter which was included indicated the following: 

"If any of the information is misleading or incorrect, if you believe that pertinent 
infomiation is missing, or if you have any questions about the ICC's 
environmental review process, please contact the Section of Environmental 
Analysis ("SEA")." 

The cover letter indicated that a written response would be appreciated within three weeks 
on the Railroad Merger Application. After a review of the Application, Volume 6, Part 6, 
Environmental Report (Exhibit 4) Appendix, the County responded to Julie Donsky 
En-'ironmental Planner, Dames & Moore. Please refer to the attached letter from Dames & 
Moore received by the County Planning/Building Department on November 21, 1995, 
regarding the Niland Rai! Yard. 

It IS of course difficult to provide a precise and well informed response on a project wtien 
only one (1) of six (6) volumes of a document are distributed for comment. We therefore 
note that our comments only extend to Volume 6 and we would appreciate the opportunity to 
review the full document. It is our position that this type of action should allow for adequate 
public review time. 

The previous County response is not included in Section A-4, Rail ^ards, pages 0460 
through C474, which dealt with the Niland Rail Yard. Attached P'ease find another ĉ ^̂ ^̂  
since the statement is made on page 0474 that "...NO AGENCY RESPONSES RECEIVED 
TO DATE ." 

It may be that the comments were not received in time for the mailing of Volume 6, Part 6, to 
the parties of record. In the event that this is the situation, or that the County's comments 
were misplaced or missing, another copy is enclosed herewith for this or any later re-pnnting 
o f V o l u m e a . ^^^^ ^̂ ^̂ ^̂  ^̂ ^̂ ^̂ ^ CUlfOSmH, 322<3-2B56 !CflyiiIHOyS[i iil3l 339-4235 

.Mini iMSiitii'i »n'ii«iiiiii »t!iii i i ' i r i i f-̂ J Ifl. I6I9I 353 - 8 33 8 



I 
3. The "Agrconcnl and Plan of Merger" means th-; .'\ugust 3, 1995 Agreement refened to on page 

2 of the Applicants' Notice of Intent to File .\ppiicaQon (UP SP-1 at 2). 

4. "Commission" or "ICC" means the Interst:.te Commerce Commission. 

5. "Competition" mcludes both inu-amodal and mtcrmodal competition and, where applicable, 

incluH,s source competitioa 

6. "Consohdated S>-stem" means the mtegrated rail sv stem after the Proposed .Merger Cas defined 

below). 

7. 'Document" means any writing or other compilation of information, whether r;rinted, typed. 

handv\Tittai. recorded, or p.oduccd or reproduced bv- an>- other process, mcludmg: uitracompany communications, 

electrcxiic mail, correspondence: telegrams, memoranda: contracts, mstrumcnts, studies; projections; forecasts; 

summanes, .lotes, or records of ccmv exsaoons or interviews; imnules, sununancs, notes, or records of conferences 

OT meetmgs. records OT repeats of negouauons. dianes: calendars, photographs, maps; tape recordmgs; computer 

tapes, computer disks: other computer storage devices: computer programs: com.puter pnntouts; models; 

stansQcal statements: graphs; charts: diagrams, plans: drawmgs. brochures; pamphlets, news articles; reports; 

advemscmttils; circulars, trade letters, press releases, invoices; receipts, financial sutemenu, accountmg records, 

and work-papers and worksheets Further, the term "document" mcludci,-

a. both basic records and summanes of such records (mcludmg computer runs); 

b. both original versions and copies that differ m any respect from opgmal •̂crslons, 
mcludmg notes, and 

c. ooth documaits in the possession, custodv, or control of Appbcants and documents m 
the possession, custodv. or control of consultants or others who have assisted 
-•Applicants m connecuon with the Transacuon 

8. "Ideimfy," 

a. wtien used in relation to an individual, means to state the name, address, and home and 

busmess telephone number ofthe mdividuul, the job utle OT posiDcm and the emplovcr ofthe individual at the time 

ofthe activitv- mquired of, and the last-known po_iuon and employer of the mdividual, 

2 



b. when used in relation to a corporation, partnership, or oUier entity, means to state the 

name ofthe entity and the address and telephone number of its pnncipal place of business, 

C. when used in relation to a docximent, means to: 

(1) state the tvpe of document (e.g., letter, memorandum, report, chart); 

(2) identify' the author, each addressee, and each recipient, and 

(3) state the number of pages, tiiic, and date of the document; 

d. when used m relation to an oral communication or statement, means to: 

(1) identify- the person makmg the comMunication or statement and the person, 
persons, or enuty to whom the commumcation or statement was made, 

(2) state the date and place of the communication or statement; 

(3) describe m detail the contents ofthe commumcauon or statement; and 

(4) identify- all documents that refer to, relate to or evidence the commumcauon 
or statement. 

e. when used m any other context means to descnbe or explam 

9. "IP" means Infmiauonal Paper Con.pany. 

10 "Including" means mcludmg w-iihout iimitauon. 

11 "Person" means an individual, company, partnership, or other entity of any kind 

12. "Proposed merger" means the transacuon '.Iĉ scnbed m the Agreement and Plan of Merger, 

includmg 

a. the acquisition i f control of SPR by UP .\cq\iisition; 

b. the merger of SPR mto LTRC. and 

C. the resultmg common conuol of LT and S P by UPC or any one of such actions or any 
combmauon of such actions, and any related transactions 

13. "Provide" (except where the word is used with respect to providing service or equipment) or 

"descnbe" means to supplv- a complete narrauve response. 

14. "Rates" include contract rates and tanff rates. 

3 



15. "Relating to" a subject means m.-ang a sutement about, refemng to. or discussmg the subject 

mcludmg, as to acuons, any decision to take, not take, defer, or defer decision, and mcludmg, as to anv condition 

or state of affairs (eg., competition between earners), its absence or potenual existence. 

16. "Settlement Agreem.ent" means the agreement as supplemented between LT and SP and BN 

attached to the verified statements of John H. Rebensdorf. which is contamed m Volume I ofthe Application filed 

m connection with the Proposed Merger. 

17 "Shipper" means a user of rail services, mcluding a consignor, a consignee, or a receiver 

18. "STCC" means Standard T-ansportation Commoditv- Code 

19 "Studies, analyses, and r^orts" mclude studies, analyses, and reports m whatever form, 

mcludmg letters, memoranda, tabulanons, and computer prmtouts of data selected from a database 

20 "This proceedmg " means Fmance Docket No. 32760 and any sub-dockets that mav be 

estaolished. 

INSTRUCTIONS 

1 Each intcrrogatorv should be answered separateK and ftilly m wntmg. unless u is objected to, 

in which event the reasons (or objection should bc stated m lieu of aii answer The answers are to be signed under 

oath bv- the person making them, Objecuons are to be signed by the reprcsentauve or counsel makmg them. A 

cop>- ofthe answers and objecuons should be served upon the undersigned counsel lor IP widun fifteen (15) days 

after the date of service. 

2. .\pphcants should contact the undersigned mimediately to discuss an\- objections or quesuons 

with a \iew to resohing an\ dispute or issues of mterpretation infonnally and expeditiously 

3 Unless otherwise specified, these disco\ a> requests COVCT the penod begmnmg January 1, 1993, 

and endmg with the date of response. 



4. If Apphcants have information that would pamil a partial answer to any mterrogatorv. but the\-

would have to conduct a special study to obtam mformation necessary to provide a more complete response to 

that interrogator.-, and if the burden of conductmg such special stud\- would be greater for .Applicants than for 

IP, then: 

sute that fact, 

b. provide the parual answer that may be made w-ith mformation available to .Applicant, 

C. idsntifi. such business recOTds, OT am compilation, abstract, or summary- based thereon, 
as will permit IP to denve or ascertam a more complete answer, and 

d. as proMded m 49 C F R. § 1114 26(b), prodixe such busmess recoids. cf any 
compUauon, abstract, or summar.' based thereon, as will permit IP to denve or 
ascertam a more complete answer 

5. If Applicants' reply to any mtcn-ogator\- mcludes a reference to the .Applicauon filed m this 

proceedmg, such response shall specify- the volume(s) and exact page number(s) of the .ApphcaUon where the 

InformaUon -is contamed 

6. If any mformauon or document is withheld on the ground that it is pnvilegcd or otherwise not 

discoverable. 

a. identif>- the mformauon or document (m the manner provided m Defimaon i supra), 
and 

b. state the basis for the claim that it is pnvileged or otherwise not discoverable. 

7. Where anv- mterrogatorv- or document request refers to "Applicants" or io any ".Applicant," and 

the response (cr one appbcant would be different from the response for other applicants, giv e separate responses 

for each applicant. 

8. In respondmg to any request for dau regardmg intermodal traffic, indicate separately data for 

uailers and for contamcrs 

9. If eitha Apphcant knows or later learns that its response to any mterrogatorv- is mcorrect, it is 

imder a duty seasonably to correct that response 



10 Pursuant to 49 C F R. § 1! 14 29, Applicants are under u dutv- seasonably to supplement their 

responses with respect to any quesuons directiv addressed to the identitv and locarions of persons ha\in£, 

knowledge of discoverable matters 

INTERROGAl CRIES 

1. Identifv- all officers and managers employed by .Applicants with marketmg and operational 

rcsponsibilitv- for IP rail shipments ongmatmg m Pme Bluff and Camden, AR. 

2. Describe Apphcants' operatmg plan for handlmg shipments ongmatmg m Pme Bluff and 

Camden AR if the proposed merger is consummated, mcluding but not limited to any changes m the frequencv-, 

car supplv. performance standards, switchmg service OT rates of Applicants' service Identifv- all studies, analv ses 

and reports or odier documents, mcludmg work papers, relatmg to that plan. .Also identify all persons 

parucipatmg m the crcauon of that plan 

3 Descnbe .Apphcants' operamig plan fw handlmg IP o-affic to and frora Camden and Pme Bluff, 

AR if die proposed merger is consummated, includmg but not Imuted to any changes m the frequency- of service, 

car supply. f)ertbrmaiicc standards, switching service OT rates fOT .Apphcants' service. Identify all studies, analyses 

and reports or other documents, mcludmg work papers, relatmg to that plan. Alsc identify all persons 

participating in the creauon of that operating plaa 

4. Describe .Applicants' pian for operatmg traffic m the corndor between .Memphis, TN and 

Houston, TX if the prcposed merger is consummated, mcludmg but not limited to .Applicants' plan to have trams 

bypass the Little Rock, Pine Bluflf terminals as set forth m the statement of Wimess Peterson. Idenufv- all studies, 

analyses and reports or other documents, mcludmg work papers, relatmg to that plan. 

5 Describe .Applicants' operatmg plan for shipments to and from Gurdon, AR if the proposed 

merger is consummated, mcludmg but not Imuted to any changes m die frequency of service, car supply, 

swichmg service or rales for Apphcants' service lo and from that pomt, as well as changê - >r u-affic diat would 



be necessitated by the planned aoandonment of die lme between Camden and Gurdon, AR. Identify- all smdies. 

analyses and reports or odier documents, mcluding work papers, relating to that plan. 

6. Identify- all BN employees with whom employees of Applicants have communicated conceming 

the trackage rights between Houston TX and Memphis, TN granted to BN under the Settlement Agreement 

Identify all documents relatmg to any such commumcations. 

7. With respect to the Applicants' Exempnon Petition in Docket No. AB-3 (Sub No. 129x) to 

abandon the line between Gurdon and Camden AR if the proposed merger is consummated, state, for 1993. 1994 

and 1995 y ear to date, the total number of shipments and tonnage, the costs associated with handling such traffic, 

and the estimate ofthe number of shipments and tonnage that would be handled aimuallv if the trackage were not 

abandoned 

8 Describe how the Settiement .Agreement leaves IP with competitive rail service at Fine Bluff and 

Camden, AR 

9. State whether the reciprocal shippmg anangements currently m place m Carrollton, T.X and 

Pmesv-ille, LA will be mamtamed if the proposed merger is consimimated. If not, explain any plarmed changes 

to those arrangments, and identify- all studies, analyses and reports or other documents, mcluding work papers, 

relatmg to said changes. 

10 Descnbe how .Apphcants detemuned the fees it pioposes to charge BN for tracka.je nghts under 

the Settiement Agreement Identify- all studies, analyses and reports or other documents, mcludang work papers, 

relating to that determmauon. and all persons participatmg m that determmaUon. 

11 Suite die .\ erage number of daily n-am movements m each dirccuon (a) durmg 1994, (b) durmg 

die first SLX months of 1995 and (c) projected for the first and second full years of operation aftc. consummation 

of die proposed merger for each oftiie following raikoad lme segments: 

(a) Pme Bluff, AR - Memphis, TN 

(b) Pme Bluff. AR - Shreveport, LA 



(c) Shreveport, LA - Houston, TX 

01) Pme Bluff, AR- Little Rock, AR 

Identify- all documents consulted with in responding to this interrogatory 

12. Stale (separately- for U'P and SP) the amoum of traffic ongmatuig m Pme Bluff and Camden .AR 

Applicants expect to be diverted to BN as a result of die uackagc nghts granted BN under die Settiement 

.Agreement Identify- all studies, analy-scs and reports or other documents, mcluding work papers, relatmg to dial 

predicted lost tratTic .Also, identify- all persons who participated m dial determination. 

13 Describe the operational control BN will have in determining the movement of traffic over the 

hnes m die Houston-.Memphis corndor for which BN has been granted Q-ackage rghts unda the Settiement 

Agrcemait Identify ail studies anaiy-scs and reports or odier documents, mcludmg work papers, relating xo dial 

operational control Also, identify- all persons pnmanly responsible (or the preparation of die documents 

identified m response to this mterrogatorv-. 

14 Descnbe die facihties and equipment .Applicants plan to make available to BN to enable it to 

operate over die hnes m die Houston-Memphis corndor for which BN has been granted trackage nghts imder the 

Settlement Agreemeni. 

15 State, for all lme segments over which .Applicants are granting BN Q-ackagc rights under die 

Settiement Agreement (a) annual density: (b. u-ack capacity-, (c) net mvesanent by ICC account; (d) annual 

depreaaticm by ICC account; and (e) annual operatmg costs Identify all documents consulted with m respondmg 

to this interrogatory 

16 State fOT all line segments ov er winch -Apphcants have been granlcd Q-ackagc nghts by BN under 

die Setdemem .Agreement (ai annual densitv-; (bi tiack capacity; (c) net investment by ICC account, (d) annual 

depreaation by- ICC account: and (e i annual operating costs Identify- ail documents consulted witii m respondmg 

to this micrrogatory-. 



17, With respect to Apphcants' traffic study- developed in connection with the proposed merger, 

descnbe any- modification diai have been made to dial study w reflect (a) UT's acqmsition of die CNW; and (b) 

Burlmgton Northern's merger widi die Atchison, Topeka & Santa Fe Railway Company 

18. State whether Applicants mamtam documents relating to the reUability of dicu respective 

performance, as thiit tenn is used by, inter aiia. Wimess Peterson at page 62 of Volume 2 of the Application 

(UT/SP-23) Ifso, descnbe how such mformation is developed, who arc the responsible persons for recordmg 

that information, whether such mformauon is developed on a shipper specific basis and identify- ail such 

documents 

19 Identify all paper company facilities served in Califorma. Oregon and Washmgton that ship 

linerboard (STCC 26 311 17) via rad and state which rad earner serves each facihty- For each siKh company, 

state: 

(a) Whether scnice is provided by odier than direa access (e.g.. via reciprocal switchmg, voluntary 

coordmation agreement etc ) and. ifso. descnbe such artangements mcluding whether any switchmg 

charges arc absorbed, and 

T)) Whether any- such faciiiues will have competitive rail service if the merger is consummated and, 

ifso. descnbe the nature of the competitive service that would be provided. 

20 State die number of "paper grade" boxcars m the .Applicants' respective carflcets, by size and 

type, dial arc available to scmcc shipments tendered by paper compames m 1995 

21 S»ate die number of "paper grade" boxcars .Applicants mtend to acqmre if the proposed merger 

IS consummated 

22 Descnbe any altemativ es coniemplatcd bv .Apphcants m lieu of die SctUemcnl .Agreement, and 

identify- all studies, aiulvscs and reports OT other documents, mcludmg work papers, relatmg to such alternatives 

DOCUMENT REQU'ESTS 

1 .All documents identified m response to Interrcgatory No. 2. 



2. All documents identified m response to Interrogatory No. 3. 

3. All documents identified m response to Interrogatory No. 4. 

4. All documents identified m response to Interrogatory No. 5 

5. All documents identified m response to Interrogatory No. 6. 

6. All documents identified m response to Interrogatory No. 9. 

7. All documents identified m response to hilerrogatory No. 10 

8. All documents identified m response to hilenogatory No. 11. 

9 All documents identified in response to Interrogatory No 12. 

10. All documents identified m response to Interrogatory No 13. 

11. All documents identified m response to Inlertogatory No 15. 

12. All documents identified m response to biterrogatory- No 16. 

13 All documents ideruified m response to biterrogatory- No. 18 for the period of January 1, 1993 

ihrough the most curtent penod for which such mformation is avadable 

14 .All documents identified m response to bitcrtogatory No 22. 

15 The ttanscript of any testimony given by the folloviiig persons before the ICC, or any other 

venfied statement submitted by any of die following persons m an ICC proceeding in which diey have discussed 

die issues of competition, relevant markets or market defmitions, as well as testimony- related to the economic 

analysis of mergers in die railroad industrv, OT die subject of ffackage nghts or odier conditions imposed on a rail 

merger 

(a) Witiiess Spcro 

(b) Witaess Willig 

(c) Witaess Sharp 

(d) Witaess Peterson 

(e) Witaess Barber 

10 



Also, produce any articles, books or other wntmgs authored in part or m whole by any of the above 

persons related to die above-sUled issues. 

16 All traffic studies performed by UP and SP relating to the proposed merger 

17. All documents used or referted to m forraidaimg the Apphcants operatmg plan. 

18. In connection with SP's sale of certam hnes in Oregon to the Central Oregon & Pacific Raihoad, 

Inc.("COPR"), as descnbed m the Exemption proceedmg submitted to the Interstate Commerce Commission m 

F.D. 32567 and F D 32568, provide all documents relatmg to: 

(a) restnctiOTis on the abdity of the COPR to mterchange with the BurUngton Northern at 
Eugene, Portland or Chemult Oregon, 

(b) the provision of eiv^ cars for aU shippers on the lines sold to COPR; 

(c) arrangemcms betwmi COPR and SP fw IIK handling of tiaffic mto and out of IP's mill 
al Gardmer, Oregon, and 

(d) divisional artangements mvolving the Longview-, Portiand and Northem Raihoad 
("LP&N"). 

19. All documents relating to potenual movements of outbound product from IP's mill at Gardiner, 

Oregon moving to pomts served by BN, mcludmg but not Umited to; 

(a) requests by IP or BN for joint or proportional rate movements; 

(b) responses by SP to such requests; 

(c) refusals by SP to offer proportional or joint rate artangements to points other than m 
the states of Washmgton, Idaho, North Dakota, Souta Dakota, Montana, Wyommg or Oregon 
or to pomts m Cai-iada other than m Bntish Columbia; 

(d) car supply for tiaffic destined to BN pomts, 

(c) differences m proportional rates to Portiand between tiaffic destined to BN served 
pomts and pomts that are served by LT or its s-absdianes or affihalcs. 

20. All documents relatmg to SP's absorption or non-absorption of switching charges at Portiand, 

Oregon on IP tiaffic. 

11 



21. AlldocumcntsrelatingtoSP'sreftisal to provide cars to IP f t Gardticr, Oregon on STCC 26 

commodities. 

22. All documents referring OT relating to complaints from paper company shippers concerning the 

quantity- OT quality of "papa grade" boxcars Applicants used durmg the penod of January 1, 1993 to the present. 

23 All studies, analy ses and reports relating to the tiansit times and utilization of cars used to 

provide rad service to Intemational Paper from January 1, 1993 to present 

24 All studies, analyses and reports or other documents, mcluding work papers, discussmg SP's 

strategic plans, its competitive position and'or financial forecasts, including any such documents supplied to 

investment analysts. 

25. All studies, analyses and reports or other documents, mcludmg work papers, discussmg the 

competitive consequences ofthe proposed merger 

26 .All studies, analyses and reports or other documents, mcludmg work papers, relating to scmcc 

problems expenenced by LT following its acqmsition of CNW. 

2 7 All studies, analv ses and reports or other documents, including work papers, discussing BN's 

abdity to compete with .Apphcants for busmess from shippers serv ed by lines over which BN has been granted 

trackage nghts c.- which BN is purchasmg purstumt to the Settiement Agreement 

, 1 I J 
Respectfully subnudcd, / 

/ ^y-
Edward D Greenberg 
Andrew T Goodson 
GALLANT), KHARASCH. MORSE & 
GARFINKLE, P C 

1054 Thirty - First Sti-ect, N.W. 
Second Floor 
Washmgton, DC. 20007 
(202) 342-5200 

Attorneys for Intemational P̂ >cr Company 
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MAX-TORQUE, LTD. • 2726 Thomas Street • Melrose Panv, IL 60160-2d34 • (708) 547-7022 • FAX (708) 547 ''444 

. 3 • 

November 28, 1995 

Mr. Vernon Williams 
Inter8tai.e Commerce Comm:i.s8ion 
Room 3316 
12th and Constitution, N.W. 
Washington, D.C. 20423-000^-^ 

RB: Finance Docket/ #3276()/ 

Dear Mr. Williams: 

Our company has the occasion to use the services of the Texas 
Mexican Railway. The proposed merger between the Union Pacific 
and the Southern Pacific will seriously reduce, if not eliminate, 
the competitive alternatives for r a i l service available to our 
company. 

Max-Torque depends upon competition to keep prices down and to 
spur improvements in products and services. The only two 
carriers coniiwcting with TcxMex are the Union Pacific at Laredo 
and the Southern Pacific ?.t Corpus Christi. Por many years these 
two railroads have competed for shipments to and from the TexMex, 
which resulted in substantial cost savings and service 
improvements. A merger of these two railroads will eliminate 
that competition. Although these railroads have recently agreed 
to give certain trackage rights to the iiew Burlington Northern 
Santa Fe Railroad, we do not believe the BNSF, as the only major 
r a i l system remaining in the Western United States, will be an 
effective competitive replaceaent for an independent Southern 
Pacific on this important route. We anticipate significant price 
increases and sorvice deterioration for that portion of r a i l 
servicft needs beyond TexMax. 

The TttsMisx has historically relied on international traffic 
intertittncd with the SP for much of its traffic base. Since a 
UP/SP iMrger will eliminate iBcst of this traffic, this lost 
volume will likely reduce train frequency on the TexMex and slow 
service. There is also a question of whether the TexMex will be 
able to survive this loss of business. 

These price increases and service reductions will seriously 
reduce the ability of many companies to compete both domestically 
and internationally. 

Page 1 



The alternative that will preserve competition is to grant 
trackage rights or allow the TexMex to purchase trackage from 
Corpus Christi to douston, and connect with the Kansas City 
Southern and other railroads m Houston. In such a way, 
competition could be maintained through Laredo. We urge the 
Commission to correct this loss of competition and service by 
conditioning the merger with a grant of trackage rights to the 
TexMex allowing service to Houston. 

Preserving competition and service is an important function of 
the Interstate Commerce Coimdission. In this instance i t is 
possible to do so while furthering the national goal of promoting 
international trade. 

Sincerely, 

Frederick C. l^eyers 
President 

FCM/ff 

Page 2 
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THE CHA.VIBER OF CO.VI.VIERCE 

of St. Joseph County 

Working for You...Meeting Member Needs 

November 27, 1995 

The Honorable Vemon A. Willianis 
Secretary. Interstate Commerce Commission 
12th Street and Constitution Avenue 
Washington, D.C. 20423 

Re. Finance Docket 32760/ 

OMMotlhe 

oecof 

Dear Secretary Williams: V 

The Chamber of Commerce of St. Joseph County and Project Future have carefully evaluated the 
proposed Umon PacifieSouthem Pacific merger and its effects on this conjmumty and the State 
of Indiana. While there may be benefits to the consolidation between these two railroads, it is 
imfKJrtant from an economic development standpomt that other options and proposals be 
weighed and considered before any merger approval is given by the Interstate Commerce 
Commission (ICC). Furthermore, the Chamber of Commerce of St Joseph County and Project 
Future are not persuaded that the proposed agreement between Union Pacific and Burlington 
Northern Santa Fe will satisfy our concerns over compention. 

Conrail has approached the Chamber of Commerce of St. Joseph County and Project Future with 
its proposal for acquiring some of the Southern Pacific Eastem lines from Chicago md St. Louis 

eager tc ciKourage economic growth through the North American Free Trade Agreexnent 
vN.\FTA). 

Conrail has beeaq and continues to be, a good corporate resident of South Bend, and its level of 
serv ice has greatiy 'benefited the manufacturers and shippers in our community. This proposed 
acquisition by Conrdl will only enhance the current service being provided. Economic 
expansion opportunities will be available to the businesses and mdustries in our community. In 
addition, with direct shipments of Midwest-made products to new markets in Mexico, the rmd-
South and Gulf Coast regions, areas currently not easily accessed by Midwest shippers, will be 
opened. 

For these reasons, the Chamber of Commerce of St. Joseph County and Project Future strongly 
support Conrail's purchase ofthe Southem Pacific Eastem Imes. Without the Conrail proposal 

Commtrce Cfnter 1401 E. C.5l(ax .\ve , Suite 310 • P O. Box lb" I s..^„h Bend. Indiana 46634-16—| ,219! 234-iX)51 I i\X :i9i :89..0358 
^ouih Bfij I Mij»jud»j I Granger I Liktnlle I .Vru (.jrii$U I .Sorf*j Liberty I Otceoia I Ronland I Walkerton 



The Honorable Vemon A. Williams 
November 27, 1995 
Page Two 

being a part ofthe ICC's approval, the Union Pacific/Southern Pacific merger should not bc 
consummated. Conrail's ownership of the Southem Pacific Eastem lines is good business sense 
and brings more corporate responsibility than the lease arrangement as proposed by Burlingiuri 
Northem/Santa Fe. Thank you for the opportunity to comment on this proposal. 

Sincerely, 

^ to2ey} 
Stephen .M. Queior, CCE Patrick M. McMahon 
President Executive Direaor 
The Chamber of Commerce of St. Joseph County Project Futui ̂  

cc: Mr. David M. LeVan 
President & CEO 
Consolidated Rail Corporation 
2001 Market Street - 17th Floor 
Philadelphia, PA 19101-1409 

Ms. Maria F. Ward 
Manager, Community Relations 
Consolidated Rail Corporxtion 
17^1 Midugao Avenue, Suite 230 
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TRANSPORTES 

HONORABLE VERNON A. WILLIAMS 
Secretary 
Interstdte Commerce Commission 
Room 2215 
12th Street & Constitution .Avenue, NW 
Washington, DC 20423 

SUBSECRETARIA DE TRANSPORTE 

4.913 

Mexico, O.F., a 5 de octubre 

Re: Finance Docket No.32760; Union Pacific Corporation. Union Pacific Raiiroad Company, and 
Missouri Pacific Railroad Company - Control and Merger - Southem Pacific Rail Corporation, 
Southem Pacific Transportation Company, St Louis Southwestem Reilway Company, SPCSL 
Corp., and The Denver and Rio Grande Westem Railroad Company, 

Dear Secretary WiHiams: , / • • 

Please place The Ministry of Communicatioffs and Tt ansportation cf Mexico ('SCT") on the list of all 
parties of record prepared and issued under the provisions of 49 CF R. | 1180.4 (a) (4). Presentty, SCT 
intends to participate in this proceeding as an active party. In accordance with49 C F.R. 11180.4 (a) (2). SCT 
selects the acronvm "SCT* for identifying all documents and pleadings it siAmits. SCT has designated Mr. 
Jorge Silberstein as its representative, and alt communications on Finance Docket No. 32760 should be 
addressed as follows: 

Mr Jorge Silberstein 
c/o Min. Salvador de Lara 
Minister for Economic Affairs 
Embassy of Mexico , V *' y 
Pennsylvania Ave. N.W. -. , ' ' - ' ' f " 
20006 Washington, DC. ••Vf • ^ f / / 

Copies of this letter are being served on all parties presently on the Ccmrrtission's service list induding 
the applk^nts' representatives. 

Respectfully submitied. 

SUFRAGIO EFECT1V0. NO REELECCION 
EL SUBSECRETARIO 

OR. AARON D)^HTER PCLTOLAREK 





Fletcher Cbiillengt Canada Limiteu 
'hh flonr . lot) West Georgia Strrel 
PO Box ](X)«8 Pacilic Cenlre * 
Vancouver. B C . Ca'' id» V7Y 1J7 

I «)4) 654-4000 
T'le-, ( 1 4 - M : 0 3 

Item No. 

C ^ Pag^ Count ge. Count ^ 

FLETCHER CHALLEN< 

October 3, 1995 

Vernon A. Williams, Secretary 
Case Control Branch 
Attenticn: France Docket 32760 
Interstate Commerce Commission 
1201 Constitution Avenue, N.W. 
Washington, D C 20423 

Dear Mr. Williams 

OCT t«1W5 

Re; Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific 
Railroad Company -- control and Merger -- Southern Pacific Corporation, Southern 
Pacific Transportation company, et al. 

Fletcher Challenge Canada Limited is an international forest products company with 
headquarters in Vancouver, British Columbia, Canada serving world markets from its B.C. 
operations. A key market for Fletcher Challenge is the U S A. with extensive concentration 
in California Fletcher Challenge Canada Limited will ship m excess of 600,000 totines per 
annum of paper products to the U S ot which approximately 70% of this tonnage is 
destined to destinations neighboring the i -5 corridor. As previously stated, our predominant 
market in the United States is the state of California. 

The aforementioned merger, if approved, will have a signnicant impact on our distribution 
patterns, customer delivery schedules and overall competitiveness m this market which is 
critical tc our business Under the current merger proposal Fletcher Challenge Canada is 
strongly opposed to the merger because of the loss of competitive routes that will be 
created by the merger 

However, while Fletcher Challenge Canada is opposed to the merger under the current 
terms and conditions outlined in docket no. 32760 we would be prepared to support the 
merger under the fol lowng conditions: 

1. Union Pacific be awarded running rights between Seattie, WA and Vancouver, BC. 

2. Burlington Northern Santa Fe Railroad be given running rights between Bicber. CA and 
Stockton, CA. 

The above two amendments would ensure competitive routes between the last remaining 
major railroads in the west and m particular the I -5 corridor This competition is required to 
ensure adequate service levels at compel.live pricing 

If the above amendments are granted the combined UP SP connection competing against 
the Burlingtcn Northern Santa Fe will benefit rail customers through shorter routes, fa-.tcr 
schedules, extensive new single line routes, and overall cosi efficiencies. 

W i l l i a m s . d o c 



If further informaiion is required please do not hesitate to convict the undersigned at (604) 
654-4909. 

Yours truly, 
Fletcher Challenge Canada Limited 

c 

y y y^z.^^-^ 
Gino Crisanii, 
Director, Distribution 

1 Gino L. Crisanti, Director Distribution, Fletcher Challengo Canada Limited, declare under 
penalty of perjury that the foregoing is true and correct. Further, I certify that I am qualified 
and authorized toJ**eTnis//erified statement. 

^ ^ ^ ^ ^ ^ Executed on October 3, 1995 

WtJlrarns.doc 
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WILLIAM A MULUNS 

TROUTMAN SANDERS 
A T T O R ! > I E Y t > A T L A W 
A . . . . . H , . . \ n . . i N C k U O ' M O m O F I SS . O N * . C O II » 0 « A T i Q N S 

601 f ' i N N S V L V A N l A A V E N U E . N W 

SUITE 6 4 0 

N O H T H B U I L D I N G 

W A S H I N G T O N D C 2 0 0 0 4 

T e L E P M O N E 2 0 2 . . ' 7 4 . 2 0 5 0 

F A C S I M I L E 2 0 2 274 2 9 9 4 

October 10, 1995 

\* 

\ 

DIRECT 202 274 2953 

Mr. Vemon A. WiUiams 
Sec retail-
Interstate Commerce Commission 
Room 1324 
Washington, D.C. 2042.3 

KE: Finance Docket No. 32760, Union Pacific Corporaiion, Union Pacific Railroad 
Company and Missouri Pacific Railroad Company -• Control and Merger --
Southern Pacific Rail Corporanon, Southem Pacific Transponation Company, 
St. Louis Southwestem Railway Company, SPCSL Corp. and The Denver arul 
Rio Grande Western Railroad Company 

Dear Secretary Williams: 

Enclosed herewith are c i original and twenty-one copies of the following two filings: 

1. Petition of Hie Kansas City Souihem Railway Company for Leave to File 
Additional Comments on Proposed Procedural Schedule, designated KCS-4; 
and 

2. Additional Comments of The Kansas City Southem Railway Company on 
Proposed Procedural Schedule, designated KCS-5. 

Please date and time stamp one of the copies of each tiling and retum them to the 
courier for retu.m to our offices. Pursuant to the Commission's Decision No. 1, n. 7, also 
enclosed is a computer diskette formatted in WordPerfect 5.1 containing the filings. 

No filing fee is required for these filings. See 49 C.F.R. Part 1002.2(f). Copies 
have been served on all known parlies of record. 

Enclosures 

cc: Parties of Record 

Very truly yours, 

William A. Mullins 

Item No. 

Paae Cou 
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BEFORE THE 
INTERSTATE COM.MERCE COMMISSION 

FINANCE DOCKET NO. 32760 

UNION PACinC CORPORATION, UNION PACIHC RAILROAD COMPACT 
AND .MISSOURI PACIFIC RAILROAD CO.MPANY ^ 

- CONTROL AND MERGER --

SOUTHER: ?AC RAIL CORPORATION, SOUTHERN PACinc 
TRANSPORTATION CO.MPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND TIIE DENVER 
AND RIO GRANDE WESTERN RAILROAD COMPANY 

ADDITION \ CO.M.MENTS OF THE KANSAS CITY SOUTHERN RAILWAY 
COMPANY ON PROPOSED PROCEDURAL SCHEDULE 

Richard P. Bruening 
W. James Wochner 
Robert K. Dreiiing 
The Kansas City Southern 

Railway Company 
114 West nth Street 
Kansas Citv, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

John R. .Molin 
Alan E. Lubel 
William A. .Mullins 
Troutman Sanders 
601 Pennsylvania Ave. N.W. 
Suite 640 - North Building 
Washington, D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

October 10, 1995 
Attorneys for The Kansas City 

Southern Railway Company 



KCS-5 

BEFORE THE 
LNTERSTATE COM.MERCE CO.MMISSION 

FINANCE DOCKET NO. 32760 

U7STON PACIFIC CORPORATION, UNION PACinC RAILROAD COM^l 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOUTHERN PACinC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTIIW ESTERN RAILW AY 
COMPANY, SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD CO.MPANY 

ADDITIONAL CO.MMENTS OF THE KA.NSAS CITY SOUTHERN RAILWAY 
CO.MPANY ON PROPOSED PROCEDLHAL SCHEDULE 

Tne Kansas City Southem Railway Company ("KCS") hereby files these Additional 

Comments on the proposed procedural schedule in order to address the effect of the 

settlement agreement between the Applicants and Burlington Northem/Santa Fe. 

By decision served September 1, 1995, ("Decision No. 1") the Commission requested 

comments on Applicant's proposed procedural schedule ("UP/SP-4") and certain 

modifications suggested by the Commission. On September 18. 1995, KCS filed Comments 

on the proposed procedural schedule ("KCS-3") urging the Commission to establish a 

schedule allowing for the full statutory time penod so that all the parties will have a 

sufficient amount of time to fully develop a record adequately refiecting the complexity and 

scope of the competitive issues raised by a merger of this magnitude. KCS also requested 

that the Administrative I.aw Judge be given the fiexibility to adjust the procedural schedule, 

including the ability to shorten the schedule. 

^' <, j P^"'" 'l: 



KCS-5 

On September 26, the Applicants announced a settlement agreement with the 

Burlington Northem/Santa Fe ("BNSF") whereby BNSF would receive trackage rights to 

more than three thousand eight hundred (3,800) miles of the UP/SP system and would 

purchase about three hundred and thirty-five (335) miles of UP/SP track. In their September 

28 reply the Applicants argue that the settlement agreement with BNSF reduces the 

complexity of the issues in this proceeding, thus eliminating any need to extend the 'ime 

available for discovery and preparation of evidence. 

On October 2, 1995 the Department of Justice ("DOJ") filed a Petition for Leave to 

File Additional Comments and Additional Comments stating that the proposed remedy 

agreement does not change the nature or complexity of the issues in this proceeding in any 

manner that would justify the inadequate time period allowed under the proposed schedule. 

DOJ-3 at 2. On October 4th the .Applicants filed a reply to DOJ's Additional Comments 

maintaining their argument that the settlement agreement ensures vigorous competition and 

that the settlement has occurred early enough in the process to give all parties sufficient time 

for discovery and preparation. 

KCS submits, in agreement with DOJ's .Additional Comments, that the BNSF 

settlement agreement does not in any way significantly alter the nature or complexity of the 

competitive issues that must be evaluated in connection with the proposed transaction. The 

Applicants' proposed procedural schedule remains inadequate to provide for the development 

of a meaningful record of the nature and extent of the competition lost in two-to-one 

2 -



KCS-5 

markets; the nature and extent of the competition lost in three to two markets; and, the 

nature and extent of the remedy required to maiiitain competition in all markets. 

First, the evaluation of the competitive harm to shippers in two to one markets will 

require the same degree of complex analysis, regardless cf the settlement agreement, because 

the participants must be in a position to fully evaluate all competitive issues created by the 

proposed transaction in order to adequately determine whether the proposed settlement 

agreement is appropriate or a sufficient remedy. Thus, sufficient time is needed to fully 

develop a record regarding all competitive issues in two to one markets and to evaluate the 

adequacy of any proposed remedies. 

Second, the existence of the settlement agreement does not reduce the time necessary 

to establish an adequate record regarding the competitive harm created in three to two 

markets because the agreement does not and is not capable of providing relief in these 

markets. As KCS noted in its earlier comments, three-to-two markets affected by the 

proposed merger account for approximately S4 billion in annual revenues, and DOJ has noted 

that there is sufficient evidence that three to two reductions result in an increase in pnces. 

DOJ-3 at 3. The enormous impact that the proposed transaction will have on three-to-two 

markets alone justifies a penod of time greater than that proposed by the .Applicant's or The 

Commission. 

Finally, in their reply on October 4ih, the Applicants maintain that the settlement 

agreement ensures a proper remedy to the competitive issues raised by the merger; however, 

such a conclusion is not apparent or evident. Applicants now want the Commission to adopt 

-3 -



KCS-5 

the expedited schedule on the basis of the settiement agreement. Yet, few have actually seen 

the settlement agreement, yet alone, extensively analyzed the agreement to determine if it 

truly does fix the competitive problems in the two to one markets. Such an extensive 

analysis can only be done with time. 

Until such an extensive analysis can be performed, the Commission cannot, and 

should not, use the settlement agreement as a rationale for adopting a shorter procedural 

schedule. As KCS has previously stated, the Commission should take the full statutory time 

pecessary to analyze this proceeding and any decision to shorten that schedule should only be 

reached following the development of a record that fully evinces the broad scope and 

complex nature of the competitive harms created by the proposed transaction. 

CONCLUSION 

For the foregoing reasons discussed above and in our comments of September 18 

(KCS-3), KCS requests that the Commission not adopt the proposed schedule and instead 

allow for the full statutory time period for parties to take discovery and develop testimony in 

4 -



CERTinCATE OF SERVICE 

I hereby certify that a true copy of the foregoing "ADDITIONAL COMMENTS OF THE 

KANSAS CITY SOUTHERN RAILWAY COMFANY ON PROPOSFiD PROCEDURAL 

SCHEDULE" was served this 10th day of October. 1995, by hand-delivery, facsimile, ovemight 

delivery, or first-class mail, postage prepaid, on counsel for all kn jwn parties of record. 

yy^ .-.^^^y^y^ 
liam A. MuBtrf 

Attomey for The Kansas City 
Southem Railway Company 



KCS-5 

order to establish a complete record. Such time periods contained within the statute and 

current regulations should then only be modified by the ALJ as it appears necessary. 

Respectfully submitted, 

Richard P. Bmening 
W. James Wochner 
Robert K. Dreiiing 
The Kansas City Southem 

Railway Company 
114 West Ilth Street 
Kansas City, MO 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
Troutman Sanders 
601 Pennsylvania A\e. N.W. 
Suite 640 - North Bu Iding 
Washington. D.C. 20«3O4-26O8 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southem 
Railway Company 
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ILLINOIS STATE SENATE 

T H O M A S J. W A L S H 
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September 2 

Ms. Linda Morgan, Chairperson 
I n t e r s t a t e Commerce Commission 
12th S t r e e t & C o n s t i t u t i o n Avenue, NW 
Washington, D.C. 20423 

Re,; Finance Docket 32760 
Union P a c i f i c / S o u t h e r n P a c i f i c 

Dear Chairperson Morgan: 

I t has cone t o my a t t e n t i o n t h a t Union P a c i f i c and Southern P a c i f i c 
p l a n t o merge. 

I f u l l support t h i s merger, and f e e l t h a t t h i s move w i l l enhance 
s e r v i c e and g i v e the consumer a long term, f i n a n c i a l l y sound 
ra i I r o a d . 

I f you have any q u e s t i o n s , please f e e l f r e e t o c o n t a c t me a t 
708-531-0390. 

w(itc« Cl m« S*cr. 

OCT f 1 HB 

w,.-J I : 

S i n c e r e l y , 

Thomas J.' Walsh 
State Senator 
22nd D i s t r i c t 

cc: Vernon A. W i l l i a m s , Secretary ICC 
David Fischer, Union P a c i f i c R a i l r o a d 

C O M M U N I T I E S S E R V E D B E R K E L E Y B C R W Y N B R O A D V I E W B R O O K F I C L P C ICERC D O W N E R S G R O V E 
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SENATOR 

R A Y M O N D N H A Y N E S 

THIRTY-SIXTH SENATORIAL DISTRICT 

September 28, 1995 ly ^^^^ 

THE HONOR.\BLE \ ERNON A WILLIAMS 
SECRETARY, INTERST.ATE COM.MERCE CO.MMISSION 
tVvTLFTH STREET AND CONSTITUTION AVE . N VV 
ROOM 22 LS 
WASHINGTON, D C 20423 
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1 
COMMITTEES 

ICE C H A I R M A N 
O F 

A L T H a H U M A N 
S E R V I C E S 

B U D G E T a 
F I S C A L REVIEW 

B U D G E T a F I S C A L 
REVIEW S U B C O M M I T T E E 

N O 3 

E D U C A T I O N 

G O V E R N M E N T A L 
O R G A N I Z A T I O N 

G O V E R N M E N T A L 
O R G A N I Z A T I O N 

S U B C O M M I T T E E O N C E Q A 

S E L E C T C O M M I T T E E o N 
C A L I F O R N I A 

B U S I N E S S C L I M A T E 

S E L E C T C O M M I T T E E O N 
D E F E N S E B A S E 

C L O S U R E 

STATE CHAIRMAN 
AMERICAN LEGISL>*TIVE 

EXCHANGE COUNCIL 

STATE CHAIR OF 
R E G U L J A T O R Y B E L I E F 

C A U C U S 

S T A T E C O C H A I R 
C A L I F O R N I A C O N F E R E N C E 

O F T H E FAMILY 

RE Finance Docket N'o 32760. Union Pacific Corporation, et al -- Control & Merger --
Southern Paci 'c Rail Corp , et al 

Dear .Mr Wiilii. -s 

In support ofthe above referenced project 1 would like to make the following points 

1) the UP/SP merger will provide many service improvements for California shippers, 

2) the merger will strengthen competition in all markets; 

3) with the Santa Fe/BN merger. Southern Pacific uiil not be able to survive alone, 

4) the UP/SP merger will provide Southern Pacific shippers an assurance of quality 
service from a financially strong railroad 

For these reasons and many others. I urge you to approve the merger of the Union 
Pacific and Southern Pacific Railroads 

DCT 0 6 

Very truly yours. 

YNHS 
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Caltfornta |Ce^isIaturc 
TED WEGGELAND 

AbbLMB . 'WlAN - i X I ' i l O L K r i l D IS fRKT 

September 20. 1095 

The Honorable N'ernon .A Williams 
Secretan.. Interstate Commerce Commission 
Tweltth Street Constitution .Xvenue. NW 
Room 22!^ 
Washington. D C 20423 

SflCRAMENTO OFFICE 
STATE CAPiTCi. 

SACRAMENTO CA 95814 
9161 445-0854 

DISTRICT OFFICE: 
6840 INDIANA AVEMUE 

SUITE 150 
R.VERSIDE CA 92506 

;909l J69-6644 

Re Finance Docket Number 32760. I nion Paciiic Corporation, et al -- Control & 
Merger -- Southern Pacific Rail Corp . ct al 

Dear Secretan. \\ illiams 

1 write to urge vour fasorable consideration ofthe proposed merger between Union 
Pacific and Southern Pacific rail corporations The proposed merger will lead to a number 
of impro\ements that will better ser\e consumers and imprcne the conipetiti\eness t^f the 
merging companies 

In addition to manv shipping services thai wiil become a\ailab!e from the combined 
companies, it is anticipated that a new \ 'and Empire facility will be built to sor\ ice 
>hippers in southern California Such an expansion will directly benetit mv constituents 
ihiouiih improved shipping serv ices, through improved air quality, and through increased 
employment opportunities 

Fuither. the proposed merger will strengthen tree market conditions Following the 
iiieruer ofa ri\al rail svstem. a merger between Union Pacific and Southern Pacific will 
"r.'ir.ctc ot.'cr.i: rail ihipp;rig con'ipcta.v ri in .TiaiVv re îOi.s uuu LUI.CIKIV UI.I noi icccivc me 
benefits of vigorous competition 

For these reasons. I urge vour ta\orable consideration ofthis proposed merger California 
consumers and businesses will gain trom the improved serMces a merged I mon Pacit'ic-
Southern Pacitic rail carrier will be able to provide 

Sincerelv. 

Ti i A \ i ,( H I 

I W IC 

••'tftfj or fiffcyr en P ip"-
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Eaton Metal Products Company ^ 

October 3, 1995 

ESGISEERS DESIGSERS F.4BRICAT0RS 
TRUCO UTIL ITV E Q U I P M E N T 

( 3 0 3 ) 2 9 6 4 8 0 0 F A X ( 3 0 3 ) 2 9 6 - 5 7 3 6 

Mr. Vernon A. Williams 
Secretary 
I n t e r s t a t e Commerce Commission 
1201 Constitution Avenue, N.W. 
Washington, D.c. 20423 

Reference: Union P a c i f i c - .Southern P a c i f i c Meraer 
Finance Docket No. 32 760 

Dear Mr. Williams: 

My name i s Timothy J. Travis. I am President and Chief Executive 
O f f i c e r of Eaton Metal Products Company, headquartered i n Denver, 
Jolorado. I have been with Eaton Metal Products f o r t h i r t y - t w o 
years working i n various areas of the company. In my present 
pos i t i o n I d i r e c t and manage a l l aspects of the company's 
operations. 

Eaton Metal Products provides design engineering, oteel 
f a b r i c a t i o n , and s t e e l erection services. Aiso, the company i s a 
dealer/provider of petroleum and chemical handling equipment. 
Our corporate and engineering o f f i c e i s located i n Denver, 
Colorado. We have manufacturing plants i n Denver and Salt Lake 
City, Utah and Pocatello, Idaho. We have Branch and Sales 
Offices i n Casper, Wyoming; Colorado Springs, Colorado; Grand 
Junction, Colorado; Albuquerque, New Mexico; Rapid City, South 
Dakota; Salt Lake C i t y , Utah; and Denver. A l l of our plants are 
on the UP. However, the plants in Denver and Salt Lake City are 
open to reciprocal switching. In 1994, our plants i n Denver, 
Salt Lake City and Pocatello received i n excess of 100 carloads 
of s t e e l . Our Pocatello f a c i l i t y shipped approximately 200 
carioads of vessels, tanks and fabricated steel products. 

We whol 
Paci f ic 
b enefit 
Single 
general 
time, a 
a b i l i t y 
t o SP s 
ab i 1 i t y 

eheartedly support the proposed merger of the Union 
and Southern P a c i f i c r a i l systems. Our company w i l l 
from expanded single l i n e service f o r our t r a f f i c . 

l i n e service over more e f f i c i e n t routes w i l l produce 
increased e f f i c i e n c y , better services and reduced t r a n s i t 

11 of which accrues to the benefit of shippers. The 
to ship single l i n e from our plant i n Pocatello on the UP 

erved customers i n Cal i f o r n i a and Texas and our enhanced 
to a n t i c i p a t e and control inventory i s ot great b e n e f i t . 

Item No.. 
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Mr. Vernon A. Williams 
October 3, 1995 
Page 2 

We believe t h a t the increased strength and e f f i c i e n c y of the 
meiged system w i l l improve our a b i l i t y to manage our t r a f f i c and 
w i l l accrue to the ben e f i t of our company and our customers. 

In a d d i t i o n , much of the iron ani steel plate we receive at 
Denver and Salt lake City comes from steel m i l l s i n the Chicago 
area. Many of the shipments are high-wide loads. We have 
experienced regular, excessive delays due to the coordination on 
clearances necessary between UP and SP. We believe t h a t with 
common, e f f i c i e n t management these delays can and w i l l be 
reduced, i f not eliminated. 

We have been concerned about the continued v i a b i l i t y of SP i n 
l i g h t of the anticipa t e d dominance of the newly merged BNSF. 
Combining the f i n a n c i a l strength and service r e l i a b i l i t y of UP 
with the route s t r u c t u r e and market reach of SP w i l l product a 
strong r a i l competitor that can go head to head with BNSF. 
Likewise, the proposed settlement oetween UPSP and BNSF w i l l 
enhance the competitive environment i n our region and preserve 
two r a i l r o a d competition i n the Salt Lake City area. We have 
been concerned about the p o t e n t i a l loss of r a i l competition at 
our Salt Lake City f a c i l i t y . Not only does the settlement meet 
our concerns, i t exceeds our expectations. The a v a i l a b i l i t y of 
two strong and e f f i c i e n t , single l i n e r a i l c a r r i e r s throughout 
the region car only benefit the shipping public. We support the 
settlement and believe t h a t two strong competitors are preferable 
to the s i t u a t i o n where smaller, weaker c a r r i e r s are created or 
introduced to address perceived problems. 

We urge the ICC t c grant quick approval to t h i s proposed merger 
and approve the UPSP-BNSF settlement. 

I , Timothy J. Travis, declare under penalty of perjury that the 
foregoing i s true and correct. Further, I c e r t i f y that I am 
q u a l i f i e d ,and authorized to f i l e t h i s v e r i f i e d statement. 
Execute^/]this 3rd day of October, 1995. 

Timothy;J. Travis 
/ / iy\ TJT; 

cc: Don Havlik 
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JAMES E. ROGAN 
A S S L M B L V M A N FORT^-'HlRD O I S T B I : T 

September 28, 1995 

The Hono.'able Vernon Williams 
Secretary, I n t e r s t a t e Commerce Commission 
Twelfth Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D.C. 204.̂ !3 

Dear Secretary Williams: 
• 

This i s to support the merger of the Union P a c i f i c Railroad 
Company and the Southern Pacific Railroad Corporaticn. (Reference: 
Finance Docket No. 32760, Union Pacific Corporation, et a l i --
Control Sc Merger -- Southern r a c i f i c Rail Corp., et a l . ) 

I believe that t h i s merger w i l l provide more e f f e c t i v e 
co-.petition i n t h i s market and contribute to the economic growth cf 
thf. state of C a l i f o r n i a . Both companies w i l l be able to operate 
more e f f i c i e n t l y , to the benefit of a l l shippers. In add i t i o n , the 
merger w i l l provide new shipping opportunities up and down the west 
coast, removing some truck t r a f f i c from, the busy Interscate 5. 

Upon review, I f e e l t h i s merger i s i.n the best i n t e r e s t of 
Ca l i f o r n i a commerce and I am pleased tc o f f e r i t my support. 

JER:jpl 

OCT Q t ^ 
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Pa^ Count / 





, . .<ENTO OFFICE f • 

.CY L U C C H E S I N E W B I L L 
SLJ^TIVE a FISCAL DIRECTOR 

• STATE- CAPITOL 
SACRAMENTO CA 9 5 3 1 4 

9 1 6 . 4 4 5 5581 
FAX 9 1 6 . 3 2 7 2 1 8 7 

COMMITTEES 
APPROPRIATIONS 

TRANSPORTATION 
BUSINESS a PROFESSIONS 

AGRICULTURE a WATER RESOURCES 
BANKING COMMERCE a iNT L TRADE 

September 27, 1995 

S E N A T O R 
DAVID G. K E L L E Y 

37TH DISTRiCT 
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The Honorable Vernon A Wiiliams 
Secretary, Interstate Commerce Commission 
Twelfth Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D C 20423 

yl'--— 
y ^ ^^-^^ 

^ %y<^ 

RE Finance Docket No 32760 Union Pacific Corporation et al --Control & Merger-
Southern Pacific Rail Corp , et al. 

Dear Secretary Will'.:.ms: 

I wish to convey my support of the proposed merger of the Union Pacific and the 
Southern Pacific Railroads 

The UP/SP merger will dramatically improve service and strengthen competition. The 
merged system will meet the competitive challenge of BN/Santa Fe UP/SP will provide 
the first truck-competitive single-earner rail service ever between Seattle/Tacoma and 
both southern and northern California The new service will take trucks off busy 
Interstate 5 and provide new shipping opportunities up and down the West Coast. 

UP/SP will be able to challenge Santa Fe s dominance of California-Chicago intermodal 
traffic for the first time Vigorous competition in this market is crucial to California's 
continued economic growth and to the nation s domestic and international 
competitiveness The merged system will be able to provide more reliable third-
morning service, for the first time rivalling the service of BN/Santa Fe Also the 
combined system expects to build a new 'inlana Empire ' facility in southern California 
to handle less-than truckload ( 'LTL ') traffic of trucking companies in trailers and 
containers, and other intermodal business 

I tem No. 

Page Count 
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Transcontinental carload shippers, such as California lumber producers, canners and 
perishables dealers, will see greatly improved service-greater speed, reliability and 
frequency of schedules~as a result of mileage savings, gradient improvements and 
ocerating efficiencies 

Major cost saving, ^rom reduced overheads, facility consolidations and use of the best 
systems of each railroad, will improve efficiency and justify increased investment to 
expand capacity and improve service, all to the benefit of shippers 

Com.petiticn v/il! be strengthened in a!! marl^ets. Experience shcA-s thct two strong 
railroads with wide-market reach provide intense competition The two rail systems will 
prcvide stronger competition than three railroads one of which is struggling 
Southern Pacific ha' 'ar the most extensive shipper coverage in California, and most 
iDf SP's California customers are exclusively served by SP SP custom.ers have had to 
cope with service problems and uncertainties as to SP's finances The UP/SP merger 
will provide SP shippers the assurance of top-quality service with a financially strong 
railroad that can afford the capital investments necessary to build new capacity, 
implement new technology, and continually improve its operations. 

I hope the nterstate Commerce Commission (ICC) will approve this historic merger 
which IS crucial to my constituents and the economy of our state 

DK/gw 

cc: Wayne Horiuchi 
UPRR. Special Representative 

Sande George 
SP Legislative Advocate 
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September 25, 1995 w-i - ^ 

COMMITTEES 
BODGEr 
INSURANCE 
JOINT LEGISLATIVE 

BUDGET REVIEW 

The Honorable Vernon A. Williams 
Secretary, Interstate Commerce Commission 
12th St. and Constitution .Ave., Rm. 2215 
Washington, D C. 2U423 

RE: Finance Docket No. 32760, Union Pacific, et. al. ~ Control & Merger 
Southern Pacific Rai! Corp., et. al. 

Dear Secretar\' Williams: 

I am writing to urge the !nterstr)t:e Commerce Commission to approx-e the 
proposed merger ot Union Pacitic Raili witii Southern Pacific Railroad. 

California s economy is greatlv reliant on rail service to ship its products to 
external markets. As a result ot the recent merger ot Buriington Northern with Sante 
Fe, the rai! market in California threatens to become uncompetitive. Two relativelv 
smaller railroads are faced with trying to compete with an expanded carrier which is 
truly transcontinental in its reach. BN/Sante Fe has alread\ asserted dominance over 
some important markets which are crucial to California, such as the California-
Chicago intermodal trattic. Ihe UP/SP merger then makes both logical and economic 
sense if anv rail line is to realisticallv compete with the scope of the new BN/Sante 
Fe. 

The benefits that this compehtion with BN/Sante Fe will offer to California are 
enormous. The merger would allow UP/SP to be able to break up slower traffic onto 
separate routes, increasing efficiency and creating new capacity. The combination of 
SP's Los .'\ngeles terminals with UP's Chicago terminals, and the greater routing 
possibilities of a merged system wouid tinallv allow competition in that California-
Chicago market. The consolidation of lines wil l lead to shorter routes and extensive 
single-line services. Additionallv, the merger opens the possibility for new routes 
and the opening of new rail markets. For example, UP/SP will provide truck-
competitive rail service between Seattle/Tacoma and southern California for the first 
time 
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The merger would also produce irrjnediately tangible benefits for California's 
transcontinental carload shippers. Greater speed of deliverv, reliability and frequency 
of schedules would be possible as a result of mileage savings, gradient improvements 
and operating efficiencies. The reduction of overhead and savings from facility 
consolidation, and the use of each railroad's best system will also lead to cost savings 
for rail snippers, and draw increase<i investment in the railroads to expand capacity 
and improve services. Additional efficiencies would also result from improved 
equipment supply, the ubilitv to reposition cars and take advantage of backhaul and 
triangulation opportunities ~ benefits available only to a truly transcontinental 
system. 

The combination of greater competition and increased operating efficiency 
promise benefits to California's producers, who utilize the rail systems as shippers, as 
well as California's economv, which benefits from competitively priced and quicker 
transactions. Likewise, the merger is good for the nation s rail industry itself, 
allowing rail companies to compete on an even playing field. For these reasons, I 
urge •̂ he Commission to appv' ? the pending merger request. 

Assembly Republican Leader 
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GOVERNMENTAL ORGANIZATION 
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September 29, 1D55 

The Honorable Vernon A. Williams 
Secretary, I n t e r s t a t e Comm>erce Commission 
Twelfth Street and Const i t u t i o n Avenue, N.W. 
Room 2215 
Washington, DC 20423 

Dear Secretary Williams: 

I would l i k e to expre.9s my support f o r the Union Pacific/Southern 
Paci^'ic merger a p p l i c a t i o n . I ask the I n t e r s t a t e Commerce 
Commission to approve the merger as proposed and recognize the 
num.erous l o c a l and nat i o n a l benefits that i t would create. 

One of the key benefits of the merger w i l l be a f a s t e r , more 
r e l i a b l e r a i l service between the Ports of Long Beach and Los 
Angeles as wel l as tne rest of America. V i t a l imports move through 
these ports, providing jobs l o c a l l y and economic benefits 
throughout the country. 

The Union Pacific/Southern P a c i f i c merger w i l l also encourage 
competitiveness i n the railway market. Vigorous competition i n t h i s 
market i s v i t a l to continued economic growth at the ports of Long 
Beach and Los Angeles. 

There are many benefits that would come from the merger of the 
Union P a c i f i c and Southern Pacific r a i l r o a d s and I urge the 
I n t e r s t a t e Commerce Commission to grant i t s approval f o r the 
transaction. 

Sincerely, 

y^ 
PHIL HAWKINS 
Assemblyitian, 56th D i s t r i c t 

0CL45I995 
PH: j l 

cc: Wayne Hor iuch i , UPRR Sacramento 
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Honorable Vernon A. Wi l l i a m s 
Secretary 
I n t e r s t a t e Commerce Commission 
T w e l f t h S t r e e t and C o n s t i t u t i o n Avenue, N.W 
Room 2215 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Unir P a c i f i g ^ ' t. 
Corp., et a l . -- Control & M e i j e r -- Southern 
P a c i f i c R a i l Corp.. et a l . 

Dear Secretary W i l l i a m s : 

Enclosed f o r f i l i n g i n the above-captioned docket 
are the o r i g i n a l and twenty copies of A p p l i c a n t s ' Reply t o 
IBT's P e t i t i o n t o R-jopen (UP/SP-15) . Also enclosed i s a 3.5-
in c h d i s k c o n t a i n i n g the t e x t of t h i s p l e a d i n g i n WordPerfect 
5.1 format. 

I would a p p r e c i a t e i t i f you wouid date-stamp the 
enclosed e x t r a copy of the pleading and r e t u r n i t t o the 
messenger f o r our f i l e s . 

S i n c e r e l y , 

OCT 0 5 W5 

b i n c e r e i y , 4_ 

Michael L. Rosenthal 

At t o r n e y f o r Union P a c i f i c 
C o r c o r a t i o n , Union P a c i f i c 
R a i l r o a d Company and Mis s o u r i 
P a c i f i c R a i l r o a d Corrnanv 

Enclosures 

CO: The Honorable Jerome Nelson (By Hand) 
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CAROL A. FJ^F'S 
Southern Pac t c 

T r a n s p o r t a t i o n Comparr/ 
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RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 2 003 6 
(202) 973-7601 

A t t o r n e y s f o r Southern 
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Southern P a c i f i c T r a n s p o r t a t i o n 
Conpany, St. Louis Southweste: 
Railway Companv, SPCSL Corp., 
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RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINTJ 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 817 9 
(402) 271-5000 

ARVID E. ROACH I I 
a . MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 75 6 6 
Washington, D.C. 20044 
(202) 662-5388 

At r o r n ^ v s f o r Union P a c i f i c 
C o r p oration. Union P a c i f i c 
R a i l r o a d Company and Miss o u r i 
P a c i f i c R a i l r o a d Companv 
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UP/SP-15 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPAIJY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO IBT'S PETITION TO REOPEN 

Union P a c i f i c Corporation ("UPC"), Union Pac i f i c 

Railroad Company ("UPRR"), Missouri Paci-^ic Railroad Company 

("MPRR"),̂  Southern Pacific Rail Corporation ("SPR"), 

Southern Pacific Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂ - c o l l e c t i v e l y , "Applicants," hereby reply to the 

" P e t i t i o n by the In t e r n a t i o n a l Brotherhood of Teamsters to 

Reopen Decision No. 3 with Respect to Waiver of Inclusion of 

Wholly Owned Motor Carriers as Applicants" and the "Reply of 

the Railway Labor Executives' Association, I t s A f f i l i a t e d 

Organizations and the United Transportation Union i n Response 

i UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

SPR, SPT, SSW, SPCSL and DRGW are referred to 
c o l l e c t i v e l y as "Southern Paci f i c . " SPT, SSW, SPCSL and DRGW 
are referred to c o l l e c t i v e l y as "SP." 



to I n t e r n a t i o n a l Brotherhood of Teamsters P e t i t i o n to Reopen 

Decision No. 3," which makes arguments s i m i l a r to those 

advanced by IBT. 

Cn August 4, 1995, Applicants requested (UP/SP-3, p. 

9) waiver or c l a r i f i c a t i o n of the d e f i n i t i o n of "applican-. 

c a r r i e r s " i n 49 C.F.R. § 1180.3(b) to exclude UPC's trucking 

subsidiary, Overnite Transportation Company ("Overnite"), and 

SPT's licensed motor c a r r i e r subsidiaries. P a c i f i c Motor 

Transport ("PMT") and Southern Pacific Motor Trucking Company 

("SPMT"). The Commission granted the waiver, consistent with 

i t s decisions i n past cases. See Decision served Sept. 5, 

1995, pp. 3-4. See also Finance Docket No. 32549, Burlington 

Northern, Inc., ̂  Burlington Northern R.R. -- Control & Merger 

-- Santa Fe Paci f i c Corp. & Atchison. Topeka & Santa Fe Ry., 

Decision No. 16, served Apr. 20, 1995, pp. 2-3; Finance Docket 

No. 3 216 7, Kansas Cit y Southe-^n Industries, Inc., Kansas City 

Southern Rv. & K&M Newco, Inc. -- Control -- MidSouth Corp., 

MidSouth Rail Corp., MidLouisiana Rail Corp., SouthRail Corp . 

& TennRa:1 Ccrp., Decision served Nov. 6, 1992, p. 15; Finance 

Docket No. 3 213 3, Unicn Pacific Corp., Unicn Pac i f i c R.R. & 

•Missouri Pacific R.R. -- Control -- Chicago Sc North Western 

Holdings Corp. Ec Chicago & Ncrth Western Transportatic n Co. , 

Decisicn served Oct. 26, 1992, pp. 2-3; Finance Docket Nf". 

3170 0, Canadian Pacifi^' Ltd., et al . -- Purchase & Trackage 
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Rights -- Delaware & Hudson Ry., Decision served July 3, 1990, 

p. 2. 

IBT's (p. :,) request that the Commission "reopen and 

reverse" i t s decision i s c l e a r l y improper, as i s RLEA's 

pleading i n support of IBT. The Commission's rules e x p l i c i t l y 

provide that r e p l i e s to p e t i t i o n s f or waiver are not 

p -mitted. 49 C.F.R. § 1180.4(f; (3 ) . Certainly p a r t i e s may 

not circumvent that rule by belatedly asking that the 

Commission reopen i t s decision on such a petition.-^' 

In any event, IBT's request should be denied. A 

long l i n e of Commission precedent c l e a r l y establishes the 

requirements associated with the acq u i s i t i o n of co n t r o l of 

motor c a r r i e r s as a c o l l a t e r a l result of a r a i l r o a d 

consolidation transaction. IBT's and RLEA's argument that the 

exclusion cf Overnite, PMT and SPMT from the d e f i n i t i o n of 

"applicant c a r r i e r s " w i l l prevent the Com.mission from carrying 

out i t s s t a t u t o r y duty under 49 U.S.C. § 11344(c) to analyze 

the e f f e c t of the transaction on the merged r a i l r o a d ' s use of 

the mooter c a r r i e r s ignores well-established Commission 

precedent. The Commission has repeatedly held that "where a 

transaction involving the controi of a motor c a r r i e r by a 

r a i l r o a d , or by a r a i l r o a d a f f i l i a t e , r e s u l t s i n a change only 

IBT has p u b l i c l y stated that i t s purpose i n becoming 
involved i n t h i y case i s to gain an advantage i n an e n t i r e l y 
unrelated union representation dispute. See Isi d o r e , 
"Embattled Union S h i f t s Tactics i n I t s Bid to Win Overnite 
Workers," Journal of Commerce. Aug. 7, 1995, p. 3B, c o l . 4. 



of form, r a t h e r than a change i n substance, the p r o v i s i o n 

c ontained i n 49 U.S.C. 11344(c) concerning the f i n d i n g 

necessary i n such cases i s not a p p l i c a b l e . " Union P a c i f i c 

Corp., P a c i f i c R a i l System, Inc., & Union P a c i f i c R.R. --

Con t r o l M i s s o u r i P a c i f i c Corp. & Mis s o u r i P a c i f i c R.R., 3 66 

I.C.C. 462, 641 (1982), a f f ' d i n p a r t & remanded i n p a r t sub 

nom. Southern P a c i f i c T r a n s p o r t a t i o n Co. v. ICC, 736 F.2d 708 

(D.C. C i r . 1984), c e r t , denied, 469 U.S. 1208 (1985). See 

also Union P a c i f i c Corp., Union P a c i f i c R.R. & Missouri. 

P a c i f i c R.R. -- C o n t r o l -- Missouri-Kansas-Texas R.R. 

("UP/MKT"), 4 I.C.C.2d 409, 485 (1988), p e t i t i o n f o r review 

dismissed, 883 F.2d 1U79 (D.C. C i r . 1989); Chicago, Milwaukee.. 

St. Paul Sc P a c i f i c R.R. -- Reorganization -- A c q u i s i t i o n bv 

Grand Truck Corp.. 2 I.C.C.2d 161, 263 (1984) ("Soo/Milwaukee 

X") ; B u r l i n g t o n Northern, Inc. -- Control & Merger -- St. 

Louis-San Francisco Rv.. 360 I.C.C. 784, 958 (1980), a f f ' d sub 

nom. Missouri-Kansas Texas.R.R. v. United States. 632 F.2d 392 

(5th C i r . 1980^, c e r t , denied, 451 U.S. 1017 (1981); New York 

C e n t r a l R.R. 'Delaware) Merger, 312 I.C.C. 417, 419 (1961). 

This t r a n s a c t i o n f a l l s squarely w i t h i n t h i s l i n e of cases. 

IBT's second argument (p. 2 ) , t h a t the waiver w i l l 

make i t i.Tipossible f o r the Commission t o m.ake o t h e r f i n d i n g s 

r e q u i r e d under the I n t e r s t a t e Commerce Act, demonstrates a 

misunderstanding of the c o n t r o l a p p l i c a t i o n process ani-̂  of the 

type of i n f o r m a t i o n t h a t Overnite, PMT' and SPMT would be 



required to f i l e i f they were considered "applicant c a r r i e r s . " 

Contrary to IBT's apparent understanding, the vast bulk of 

informaticn "applicant c a r r i e r s " are required to f i l e under 

the Commission's rules would be ir r e l e v a n t w i t n respect to the 

three c a r r i e r s or would be extremel/ burdensome f o r Applicants 

to provide, while c o n t r i b u t i n g nothing oi value to the primary 

a p p l i c a t i c n . See, e.g., 49 C.F.R. §5 1180.6(a)(5) ( l i s t of 

states i n which property of each applicant c a r r i e r :s 

located), M80.6(a) (6) (map i n d i c a t i n g the l i n e s of applicant 

c a r r i e r s ) , 1180.8(a) (5) (density charts f o r applicant 

c a r r i e r s ) . That i s why the Commission granted the waiver i n 

the f i r s t place. 

Applicants intend to f i l e a p e t i t i o n f o r exemption 

under 49 U.S.C. § 10505 from the p r i o r approval requirements 

of 49 U.S.C. § 11343 f o r the common control of SP and 

Overnite, and of UP and PMT and SPMT, respectively. This i s 

the way such s i t u a t i o n s have been handled i n past cases --

including the SP/DRGW case, c i t e d by RLEA. See Ri ) Grande 

Industries, Inc., SPTC Holding, Inc.. & Denver & Rio Grande 

Western R.R. -- Control -- Southern Pac i f i c Transportation 

Co.. 4 I.C.C.2d 834, 949-51 (1988). See also UP/MKT. 4 

I.^.C.2d at 485; Soo/Milwaukee I . 2 I.C.C.2d at 263. As 

Applicants have explained, and w i l l show i n the p e t i t i o n f or 

exemption, the creation of thece control r e l a t i o n s h i p s w i l l be 

merely i n c i d e n t a l changes r e s u l t i n g from the primary r a i l r o a d 
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consoUda..on t.ansacUon. The ope.a.ions o. .hese 

£.r.s ..il: S i g n i f i c a n t way by the 

~ - n t r c l Of „P and SP, ,.3t as they were not affected .y 

pr.or r a i l r o a d consolidation transactions involving OP and SP 

Furthermore, I B . has not even attempted to demonstrate w.hy i t s 

purported need f o r information regarding these three motor 

c a r r i e r s cannot be s a t i s f i e d through the discovery process 
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BY HAND 

••^ 
Honorable Vernon A. Williams 
Secretary 
I n t e r s t a t e Commerce Commission 
Twelfth Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union Pac i f i c 
Corp., et a l . -- Control & Merger -- Southern 
P a c i l i c Rail Corp., et a l . 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-captioned docket 
are the o r i g i n a l and twenty copies of Applicants' Reply to 
Additional Com.m.ents by the Department of Justice on Proposed 
Schedule (UP/SP-16). Also enclosed i s a 3.5-inch disk 
containing the t e x t of t h i s pleading i n WordPerfect 5.1 
format. 

I would appreciate i t i f you -..-ould date-stamip the 
enclosed extra copy of the pleading and return i t to the 
messenger for our f i l e s . 

Sincerely, 

(JIliC-* • 

ll OCT 0 5 1995 
I 

i,' 

y^yT2^ 
Michael Rosenthal 

ft.ttorney for Union Pac i f i c 
Corporation, Union Pacific 
Railroad Company and Missouri 
Pacific Railroad Company 

Enclosures 

cc: The Honorable Jerome Nelson (By Hand) 
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UP/SP-16 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO ADDITIONAL COMMENTS BY 
THE DEPARTMENT OF JUSTICE ON PROPOSED SCHEDULE 

Union P a c i f i c Corporation ("UPC"), Union Pac i f i c 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),- Southern Pacific Rail Corporation ("SPR"), 

Southern Pacific Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂  c o l l e c t i v e l y , "Applicants," do not object t • the 

Commission's receipt of the "Additional Commients by the 

Department of Justice on Proposed Procedural Schedule" (DOJ-

3), but r e s p e c t f u l l y request that i f the Commission does 

receive that paper, i t consider t h i s reply. 

^ UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Uiiion 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as " Uir . " 

^' SPR, SPT, SSW, SPCSL and DRGW are referred to 
c o l l e c t i v e l y as "Southern Paci f i c . " SPT, SSW, SPCSL and DRGW 
are referred to c o l l e c t i v e l y as "SP." 
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DOJ has expressed concerns regarding c e r t a i n 

competitive issues raised by Applicants' proposed transaction. 

These are l e g i t i m a t e issues, which Applicants w i l l address 

thoroughly and c a r e f u l l y i n t h e i r application. These issues 

however, are no d i f f e r e n t i n kind from the issues that were 

addressed by the applicants i n the BN/Santa Fe case, wit h the 

s i g n i f i c a n t exception that, through t h e i r settlement wi t h 

BN/Santa Fe, the Applicants i n t h i s case have ensured, well i n 

advance of even f i l i n g the application, vigorous competition 

for a l l t r a f f i c that would lose a choice between two r a i l r o a d s 

i n an unconditioned m.erger. As for UP and SP t r a f f i c that 

today has three or more r a i l r o a d options -- the amount of 

which, as the a p p l i c a t i o n w i l l show, i s f a r less than KCS 

claims (KCS-3, Ex. A, p. 4, c i t e d i n DOJ-3, p. 3) -- the 

a p p l i c a t i o n w i l l demonstrate that the UP/SP merger, especially 

w i t h the conditions agreed upon with BN/Santa Fe, w i l l 

increase competition for a l i of t h i s t r a f f i c (as well as 

create new competition f o r extensive a d d i t i o n a l t r a f f i c 

f lows). 

While DOJ has pointed to a number of competitive 

issues that must be addressed i n t h i s proceeding, the question 

here i s whether the issues can be addressed w i t h i n the 

procedural schedule Applicants have proposed. Applicants 

submi'-. t.hat the proposed sch'-;dule w i l l allow a l l p a r t i e s 

s u f f i c i e n t time to analyze the proposed transaction. The 
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p a r t i e s have had access to the 1994 ICC Waybill Sample f o r 

more than a month. In addition. Applicants have reached a 

d e f i n i t i v e settlement agreement with BN/Santa Fe f a r e a r l i e r 

i n the proceeding than settlement agreements were a r r i v e d at 

i n BN/Santa Fe. Applicants w i l l incorporate the terms of the 

settlement agreement i n t o t h e i r primary a p p l i c a t i c n , which 

w i l l give a l l p a r t i e s much more time to analyze the actual 

e f f e c t s of the transaction, as conditioned by voluntary 

settlement, than they had i n BN/Santa Fe. Applicants have 

already provided copies of the settlement agreement t c several 

p a r t i e s , including DOJ. And Applicants w i l l work w i t h DOJ, 

and a l l p a r t i e s , to provide them with other relevant 

inform.ation through expedited discovery following the f i l i n g 

of the a p p l i c a t i o n , and even, to the extent compatible with 

completing the a p p l i c a t i o n , i n advance of f i l i n g the 

a p p l i c a t i o n . 

Applicants stand by t h e i r proposed schedule. 

Applicants recognize t h e i r burden to address the issues 

discussed by DOJ, but submit they can be analyzed to the 

s a t i s f a c t i o n of both DOJ and the Commission w i t h i n the 

proposed schedule. 
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R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. KARRIS 
Southern P a c i f i c 
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(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d C-̂ mpany 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 2/1-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

Atto r n e y s f o r Union P a c i f i c 
C o r poration, Union P a c i f i c 
R a i l r o a d Company and Missouri 
P a c i f i c R a i l r o a d Company 

October 4, 1995 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 4th 

day of October, 1995, I caused a copy of the foregoing 

document to be served by f i r s t - c l a s s miail, postarje prepaid, or 

by a more expeditious manner of delivery on a l l p a r t i e s of 

record i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Roc 9104-TEA Room 3 03 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

y7iyy2./^ 
Michael L. Rosenthal 
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ROSEMARY MULLIGAN 
STATl. REPRESENTATIVE -SSTH DISTRICT 

Septembv»r 21, 1995 

Ms. Linda Morgan, Chairperson 
Interstate Commerce Commission 
12th St.reet and Constitution Avenue, 
Washington, DC 20423 

NW 

RE: Finance Docket 32760 - Union Pacific/Southern Pacific 

Dear Chairperson Morgan: 

I am writing in support of the Urion Pa c i f i c and Southern Pacific 
merger that w i l l iiaprove service and strengthen competition, and 
insure a long-term, financially strong railroad. 

Vigorous competition in the California-Chicago market i s crucial to 
I l l i n o i s ' continued economic growth. The proposed merger would 
allow l l l i n o i a shippers to benefit from shorter and more flexible 
routes, particularly in the Chicago-Oakland and St. Louis-Oakland 
corridors. 

Combining the strengths of the Union Pacific and Southern Pacific 
w i l l create a more effic i e n t , stronger railroad, competitive with 
the BN/SF system. A l l I l l i n o i s a n s w i l l benefit from more reliable 
service, shorter routes, improved equipment supply and new market 
opportunities. 

I feel this proposed merger deserves your approval. 

^ .x^ ^'{jMSdUy^ 
Rosemary Mplligan / 1 

RM/mai \ 
r 

cc: VerncT A. Williams, Secretary ICC 
David Fischer, Director Government Affairs -? 

1 ' . J >.i^ ; ( , 
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ATTACHMBNT 

Format to be used for verification: 

STATE OF Ill i n o i s j 
} SS. 

COUNTV OF Cook j 

Rosemary Mulligan ^ ^^^^^^ ^^^^^ ^^^^ ^^^^^^ 
deposes and says that ho has read th« foregoing documont, knows 
ths facts asserted therein, and that the same are troie as stated. 

ulligan -̂-̂  

Subscribed and sworn to before me this 28 day of 
September 1995. 

"OFnt:LAL SEAL" 
MARY A.NN IRVINE > / / . 

My Commliiica Explm 10.26-97 4 /^^^-^fA^K^Ti^Ss^^^^^^ I 
My Comission Expirest /£ -J!^-9y 

Format to b« used for affirmation (altemativ* to verification): 

1/ . declare under penalty of 
pei:jury that the foregoing i s true and correct. Further, I 
certify that I am qualified and authorized to f i l e this verified 
statement. Executed on . 
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Monsanto 
The CnemicaJ Group 

S: Lw. s. M BBOUfi S3'67 

»»-ofie-(314)694.1000 

September 15. 1995 

FAX (202) 927-5984 

irable Vemon A Williams, Secretary 
X..11,...ate Commerce CotnmissioD 
12th Street & Constitution Avenue, N.W. 
Room 2215 
Washington, D.C. 20423 

RE; Finance Docket No 32760 
Union Pacific Corporation, Union Pacific Railroad Companv and 

issoun Pacific Railroad Conipanv-Control and Merger- Southem 
Pacific Rail Corporanon, Southem Pacific Transportadon 
Company, SPCSL Corp and the Denver and Rio Grande Western 
Railroad Company 

Dear Mr Williams: 

OiiicA ti toa S€:tettrJ 

r r n Paftcf 

The purpose ofthis letter is to express Monsa-'o Company's objection to the Interstate Commerce 
Commission's proposal to expedite tlie procedural .hedule for the Union Pacific Corporation's O-'PC) 
control and merger applicabon regarding the Southem Pacific Rail Corporation (SPC). As the 
Commission indicated m 60 FR 45737, this is a major transaction which will have a significant impact 
on U S rail transportation competitiveness and service 

Monsanto Company is a global company producing chemicals, fibers, consumer lawn cane products, 
food additives, agnculttiral chemicals, agricultural seed, pharmaceuticals, plastics, and • ,,•. .ialt .̂ products 
.Monsanto has over twenty four (24) production facilities m the United States, and purchases numerous 
raw matenals from vendors numbering ia the thousands Monsanto, in conducting tts business, uses rail 
transportation in all of the domestic U.S. states using all of the class I railroads, and many of the sHort 
lines in order to meet our shipping needs 

My name is David A Pins. I am Manager. Rail Transportation for Monsanto Company 1 am 
responsible for selecting rail transponation vendors, and negotiating contracts, terms and conditions with 
Monsanto's rail vendors. 
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; Honorable Vemon A. Williams, Secretary 
• • .. I Interstate Commerce Commission 

September 15, 1995 
Page 2 

The proposed merger of the UPC/SPC is very significant to Monsanto. Monsanto spends 
approximaisly $25 milUon with the UP, and around $9 milUon with tlie SP on an annual basis As large 
and diverse and spread out, as Monsanto's business is, it nevertheless has approximately 60% of its raw 
matenal and finished goods moving either partially or exclusively on the UP The combined annual 
cncmicals traffic handled by the UPC/SPC represents about 35% of chemical railcar tonnage in the U S 
and about 36% cf chemical rail ti ansportation revenues which equates to $1 6 billion (Rail Price Advisor 
P.2, Third Quarter 1995, Volume 4, Number 3). The percentage of traffic handled bv UPC/SPC is verv' 
high m gulf coast states, particularly in Texas, and is of great concern to not only Monsanto but also to 
Chemical Manufactxires Association member companies in those gulf coast states. As the largest railroad 
m the U.S., th.e combmed UPC/SPC will generate over $8 billion in revenues This could lead to furttier 
consolidation of the Class 1 railroads to ensure their viability. 

Monsanto subscribes to CMA's nsihoad merger policy which is supportive of railroad mergers that 
itain or enhance competition, service, and safetv-. Monsanto, due to the vast level of ^ iess it does 

the UP and SP is just now analyzing its position on this merger, and we are not in a position to 
ond to the Commission sooner than the original UPC proposed schedule The trend toward fewer 

»4ss 1 railroads started ui the 1980's has created problems for the chemical mdustrv' and continued 
reduction could threaten its ability to compete in world markets Anv merger that potenr'iallv reduces the 
Icvei of compctiaon in the rail industry regardless of serv ice implications will be viewed as detrimental 
to the chemical industi>', as well as Monsanto specifically. ITicrefore, the chemical industry and 
Monsanto need the full allotment of time proposed bv UPC to ascertam the impacts of this merger. 

Monsanto, along with the entire chemical industry , is farther concemed that the phase out of the 
Commission is causing an unjustifieil acceleration in the proposed procedural schedule. Acceleration of 
the schedule would not be enough time and result in fewer rerponses to the application and less critical 
information for the Comna ssion. Monsanto is unaware of any reason to expedite these proceedings and 
IS supportive c*- the ong.n.il schedule proposed by UPC. In fact, it would be pnidcnt to slow down the 
proceedings, nc. speed them up since the Commission will likely not determine the outcome of this 
merger due to phase out timing, and it still isn't clear whether DOT or DOJ will have that task. 

Monsanto requests that the Commission retain the onginul proposed schedule submitted in the UPC 
Petition. Thank you in advance for considerauon of this statement. 

In accordance with ICC custom and procedure, tuentv- (20) copies ofthis siatement will be forwarded. 
One copy will be FAX'cd in order to meet the September 18, 1995 deadline. 

Since-ely, 

1/ 
David A Pins 
Manaf.ii, .lail Transportation 
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Honorable Vcnaon A 'A iliiams 
Secretary 
Interstate Conunerce Commission 
Room 2215 
12lh Street & ConsiitutioD Aveoue. K W. 
Washington, DC 20423 

RE: Finance Docket No. 32760 
Union PanSc Corporation, Unioc Pacific 
Railroad Company and Missouri Pacific 
Railriad Company - Control and Merger • 
Southem Pacific Rail Corporation, Southern 
Pacific Transporution Company. SL Louis 
Southwestern Railway Company, SPCSL 
Corp. and the Denver and Rio Grande 

Western Railroad Company-

Dear Mr WilLams: 
The Durixise of this lener is to express Olin Corporation's objection to the Interstate Cctrjncrcs 
CooEon's aCC) proposal to exp^hte the proposed schedule ^^^.T^^^^^^^^^^^^ 
ai?0 control and merger application regarding the Souihem Pacuic Rail Corporation (SPC lae 
ICC indicated in 60 FR 45737. this is a major transaction which wiU have a significant unpaa '-n ..• . 
rail irarvsportation. 
Olin Corporation is a diversified fortune 500 company who is generally supportive .nr̂ ^d tnert-c-;s 
that add an increased level of safety as weU as maintain or enhance competition. H... .na tiiu mert-r ^ 
«ould affea a significant portion of Ohn Corporation's rail activities for our facibut̂ , ;r.bou^ as ̂  -a â  
outbound- Otin Coloration does not feel the ac«elcrati< n of this proposed schedule *ouId i« in the 
interest ofthe iiid-osxrial community as we have not had sufficient ume to fiiily analyze; the impia of :>i,., 
TmS^. we also feet that this acucn may result in fewer comments to the ICC. We therefore reque.-
the ICC retain tbe original proposed schedoJe submitted m the LTC Petition. 

Thank you for the opportunity to comment on these issues. 

Sincerely, 

Donald W. Gnffin 
President. Cheif Opciating Officer 
Olin Corporation 

Cc; J. Badger, P Cracey. P. Davev 

8!P IftHiS 
P-.1 r ' 
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DIRECT 202 274-2953 

August 14, 1995 

Mr. Vemon A. Williams 
Secretary 
Interstate Commerce Commission 
Room 1324 
Washington, D.C. 20423 

RE: Finance Docket No. 32760, Umon Pacific Corporation. Union Pacific Railroad 
Company and Missouri Pacific Railroad Company -- Control and Merger -
Southem Pacific Rail Corporation, Southem Pacific Transponation Company. 
St. Louis Southwestem Railway Company, SPCSL Corp. and The Denver and 
Rio Grande Westem Railroad Company 

Dear Secretary Williams: 

Enclosed herewith are one original and eleven copies of tJie following two filings: 

1. Comments of The Kansas City Southem Railway Company on Proposed 
Procedural Schedule and Discovery Guidelines, designated KCS-1; and 

2. Opposition of The Kansas City Southem Railway Company to Proposed 
Protective Order, designated KCS-2. 

Please date and time stamp one of 'he copies of each filing and retum them to the 
courier for retum to our offices. 

m 1 3 1995 



TROUTMAN SAMDERS 

Mr. Vemon A. Williams 
August 14, 1995 
Page 2 

No filmg fee is required fo. replies to motions. See 49 C.F.R. Pan 1002.2(f). 
Copies have been served on all known parties of record. 

Very truly yours, 

^^^yyg>yy^^^:^ 
William A. Mullins 

Enclosures 

cc: Parties of Record 
Robert K. Dreiiing 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. .32760 

LTVION P A C m C CORPORATION. UNION PACIFIC RAILROAD COMP.\NY 
AND MISSOURI PACIFIC RAILROAD CO.MPANY 

-CONTROL AND .MERGER 

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN P A C i n C 
TRANSPORTATION CO.MPANY. ST. LOUIS SOUTHWESTERN RAILWAY 

CO.MPANY, SPCSL CORP. AND THE DENVER 
AND UIO GRANDE WESTERN RAILROAD CO.MPANY 

OPPOSITION OF THE KANSAS CITV SOUTHERN RAILWAV COMPANY 
TO PROPOSED PROTECTIVE ORDER 

Richard P. Bruening 
W. James Wochner 
Robert K. Dreiiing 
The Kansas City Southern 

Railway Conipany 
114 West Ilth Street 
Kansas City, .Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

John R. .Molm 
William A. .Mullins 
Troutman Sanders 
601 Pennsylvania Ave. N.W. 
Suite 640 - North Building 
Washington, D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

August 14. 1995 
Attorneys for The Kansas City 

Southern Kailuay Company 
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BEFORE TIIE 
INTERSTATE COMMERCE COMMISSION ^ 

^ ̂ ;fy? y 
FINANCE DOCKET NO. 32760 Lzi % :/ 

UNION PACIFIC CORPORATION. UTsION PACIHC RAILROAD COMPANY o >^ 
AND MISSOURI PACIHC RAILROAD COMPANY 

-CONTROL AND .MERGER --
SOUTHERN I /kCIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION CO.MPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMP.ANY. SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

OPPOSITION OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY 
TO PROPOSED PROTECTIVE ORDER 

On August 4, 1995. Union Pacific Corporation, Union Pacific Railroad Company, 

Missouri Pacific Railroad Company, Southem Pacific Rail Corporauon, Southem Pacific 

Transportauon Company, St. Louis Southwestem Railway Company, SPCSL Corp.. and The 

Denver and Rio Grande Westem Railroad Company, collectively, "Applicants," filed a 

"Peuuon for Protective Order" ("UP/SP-2"). The Kansas City Southem Railway Company 

("KCS") hereby files these comments in opposition to the proposed protective order. 

While the proposed protective order is .-nodelled closely upon that adopted by the 

Commission in Burlington Nonhem Inc. & Burlington Nonhem R.R. - Control and Merger 

-- Santa Fe Pacific Corp. <&. Atchison, Topeka & Santa Fe Ry., Finance Docket No. 32549 

(ICC served Jul. 15, \99-i)("BNISanta Fe"), it should not be adopted for this proceeding 

because Applicants have not presented any legal or policy justifications as to why the 

protective order adopted in the BNISanta Fe proceeding should al.$o be adopted in this 
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proceeding. Applicants state that the proposed order is "modelled substantially on those 

entered by the Commission in recent control proceedings." UP/SP-2 at 2, citing BNISanta 

Fe; Kansas City Southem Industries, Inc., Kansas City Southem Ry. & K&M Newco, Inc. -

Control - MidSouth Corp., MidSouth Corp., MidLouisiana Rail Corp., SouthRail Corp. & 

TennRail Corp., Finance Docket No. 32167 (ICC served Nov. 3, \992)(" KCS I MidSouth"); 

Union Pacific Corp., Union Pacific R.R. & Missoun Pacific R.R. - Control - Chicago <4 

Nonh Westem Holdings Corp. <4 Chicago & Nonh Western Transponation Co., Finance 

Pocket No. 32133 (ICC served Aug. 24, 1992){"UP/CNW"). and Union Pacific Corp., 

Union Pacific R.R. <& Missouri Pacific R.R. - Control - Missouri-Kansas-Texas R.R., 

Finance Docket No. 30800 (ICC served Jul. 16. m6)CUP/MKT'). Applicants leave the 

impression that Uie proposed protective order is simply standard and routine and should thus 

be adopted; however, if one closely examines the protective orders adopted in 

KCS/MidSouth, UP/CNW, and UP/MKT, it becomes clear that there are significant 

differences between the protective orders adopted in those proceedings and the protective 

order proposed by Applicants. None of the protective orders in those oroceedings separated 

confidential materials into two categories, confidential and highly confidential, and none of 

those protective orders restricted the access to any confidential to "outside counsel/outside 

consultants only." UP/SP-2 at 4. 1 5. 

Indeed, in the prior protective orders, all confidential information was simply 

"confidenual" and was to be treated in accordance with 49 C.F.R. § 1104.14. Those 

regulations provide sufficient procedures for the protection of materials deemed confidential. 

2 -
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Those regulations, and the protective orders issued pursuant to them, have never, until 

BN/Santa Fe, restricted the access to some confidential materials to "outside counsel/outside 

consultants only." All parties to the proceeding, including the employees and in-house 

counsel of competing railroads, were allowed to review all confidential material. All that 

was required was an agreement of that person not to use any confidential information for any 

purpose other than litigation of the proceeding. This process worked well, and there were 

never any complaints or requests to modify the protective order. 

In contrast, in BN/Santa Fe, the Commission, for the first time, issued a protective 

order that limited the ability of in-house counsel and employees to adequately review, 

analyze, and provide input on certain categories of materials. The Commission adopted that 

protective order because it waa proposed by the applicants in that proceeding and was 

initially unopposed, but the adoption of such an order in that proceeding does not mean it 

automatically should be adopted in this proceeding, especially w'lere there is opposition. TTie 

problems associated with the BN/Santa Fe protective order later became evident when, 

during the course of the proceeding, at least four petitions to modify the protective order 

were filed, and the Commission had to issue three decisions regarding the protective order, 

BN/Sama Fe (ICC served Mar. 13, May 3, and Jun. 20. 1995).' Such problems rarely, if 

ever, arose under the previous protective orders, and the Commission never had to modify 

those protective orders. 

' Of particular note is that two of those decisions granted in-house counsel the right to 
review "highly confidential" information. See BN/Santa Fe (ICC served Mar. 13 and Jun. 
20, 1995) 

- 3 -
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If the Commission adopts Applicants' proposed protective order, the Commission will 

once again be faced with similar problems. Such problems can be avoided easily by simply 

adopting, in t^is proceeding, the protective orders that were issued in KCS/MidSouth and 

UP/CNW proceedings. For the Commission's reference, copies of these protective orders 

have been attached as Appendix A. 

Obviously, the concem, as the Commission expressed in some of its BN/Santa Fe 

decisions denying access to "highly confidential" information to certain in-housc counsel of 

opposing parties, is that opposing parties will use confidential materials for purposes other 

than the litigation, but such a concem assumes that in-house counsel and employees of 

opposition parties will violate the lerrrs of an appropriate protective order, such as the ones 

issued in KCS/MidSouth and UP/CNW. Those protective orders, which any in-house counsel 

or opposition employee must read and agree to before reviewing any confidential material, 

specifically provide that it is a violation of the law to use the confidential material for any 

purpose other than the litigation. Thus, unless the Commission is saying that such in-house 

counsel and employees cannot be trusted, and can be expected to violate the law, the 

Applicants, shippers, and others will be adequately protected through use of a 

KCS/MidSouth/UP/CNW protective order. Theie is simply no need to create a separate 

category of "highly confidenual" information with its subsequent limited access. 

The principle that the Commission is seeking to uph'Md, i.e., in-house counsel and 

employees of competitors should not see "highly confidential" material, can be violated under 

Applicants' own proposed protective order, but only by the Applicants. Under that order. 
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in-house counsel and the employees of Applicants are able to review the "highly confidential" 

materials of each other in preparation of the application and other materials, but similarly 

situated in-house counsel and employees of opposing panies cannot review this same material 

for preparation of their arguments. Yet, until the merger is approved, UP and SP are to 

remain as much competitors as KCS and SP or BN and UP; however, under Applicants" 

proposal, only UP and SP in-house counsel get access to the "highly confidential" materials. 

There should be no second-class status for the in-house counsel and employees of non-

merging parties. 

Not allowing in-house counsel and employees of opposing parties the right to review 

all materials filed in this proceeding creates undue hardships and is manifestiy unfair. In-

house counsel play critical roles in advising outside counsel and outside consultants. In past 

proceedings, such as KCS/MidSouth and UP/CNW, in-house counsel nî ved active roles in 

depositions, preparation of verified statements, and in developing evidence. Adopting 

Applicants' proposed procedural schedule would prevent them frr.-n playing this critical role, 

for no real policy or legal reason. Such an order would thus require opposing parties to 

spend additional fees to hire outside counsel and outside consultants to review materials and 

conduct depositions. Furthermore, given that some in-house counsel and employees are 

granted access to the Waybill data, it does not make sense to say that such persons can view 

highly confidential Waybill data but cannot view similar material during the discovery 

process. 
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Where, as has been the case with KCS in all previous ICC merger proceedings in 

which it has participated since the Staggers Act, in-house counsel is a counsel of record in 

the proceeding, appearing on all pleadings, and actively participating in the case, the 

deprivation of such counsel's access to ali relevant information is nothing short of 

scandalous. The proposed protective order presupposes that such in-house counsel of record 

will violate their duty as officers of the court; that they cannot be trusted in this regard to the 

extent that counsel of record who are outside counsel can. In the BN/Santa Fe case, the 

Commission did not explain why in-house counsel should be considered any more prone to 

violate their oaths as lawyers than retained counsel. .Applicants have not, and, indeed, 

cannot provide such an explanation. 

In conclusion, the proposed protective order put forth by the Applicants, contrary to 

their assertions, is not substantially similar to protective orders adopted in other rail merger 

proceedings. There is a significant change from those prior orders, and this change was 

adopted, for the first time, in the BN/Santa Fe proceeding only because no party opposed 

such a change, but here, KCS strenuously objects to the adoption of the BN/Santa Fe 

protective order in this proceeding. 

As the Commission later discovered, there were substantial problems with the 

BN/Santa Fe protective order. These problems can be easily avoided through the 

Commission adopting, as it did in almost every prior merger proceeding, its standard 

protective order. This standard order established oniy one category of confidential material 

and allowed access to that material to all parties, including in-house counsel and employees, 

6 -
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involved in those proceedings, as long as such parties read and agreed to be bound by the 

terms of the protective order. 

il.CS is simply requesting the Commission to follow its numerous precedents and 

adopt a protective order similar to those attached in Appendix A and consistent with 49 

C.F.R. § 1104.14. Applicants are requesting a deviation from those precedents and the 

Commission's regulations. Other than simply citing to PW/Santa Fe, Applicants have failed 

to cite to any legal or policy reason for adopting their proposed protective order. Applicants 

request should be denied. 

Respectfully submitted. 

Richard P. Bruening 
W. James Wochner 
Robert K. Dreiiing 
The Kansas City Southem 

Railway Company 
114 West Ilth Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

August 14, 1995 

John R. Molm>^ 
William A. Mullins 
Troutman Sanders 
601 Pennsylvania Ave. N.W. 
Suite 640 - Noth Building 
Washington. D.C. 20004-2608 
Tei: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for Tlie Kansas City 
Southern Railway Company 

7 -



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "OPPOSITION OF THE KANSAS 
CITY SOUTHERN RAILWAY COMPANY TO PROPOSED PROTECTIVE ORDER" was 
served this Mth day of August, 1995, by hand-delivery, facsimile, or overnight delivery on 
counsel for all known parties of record. 

William A. Mullins 
Attorney for The Kansas City 
Southem Railway Company 
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COPIES OF PROTECTIVE ORDERS IN KCS/MIDSOL TH AND LP/CNW 


