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Consequentiy. for tiiose exclusively served UP siuppers who benefit from tiie above 

fonns of competition due to tiie presence of SP. and Mce versa, ihe merger of UP and SP 

WiU eUmuiate tiiese competitive restraints. These are tiie same competitive restraints tiiat 

prior to tiie merger prevented eitiier UP or SP ft-om raising rates on exc' .vely served 

shippers. The best way of measuring such effects is using tiie BEA-to-BEA analysis adopted 

by Dr. Grimm. 

3- Determining what is an independent routing. 

Once tiie BEA was chosen as tiie appropriate geograp. ic market for determining 

origins and destinations, Dr. Grimm tiien focused on independent rati routes between two 

given BEAs. it is important to note what Dr. Grimm means by an independent rail -oute. 

Table I (on tiie foUowmg p^ge) graphicaUy illustrates a hypotiietical BHA to BEA movement 

betwee-. Memphis TN. and San Antonio. TX. While tiiere are five different rail -outes 

involvmg five different carriers between tiiese two BEAs, because eitiier UP or SP was 

piesent in each of tiie five different routes, tiiere are only 2 independent rail routes. 'WhUe 

many would reject tiie notion tiiat tiie interiine/joint-lin- routes do not constitute effective 

competitive altematives. for purposes of detennining 2 to i '•omdors. Dr. Gnmm's metiiod 

for determinmg what constitutes an independent route is tiie accepted definition as contamed 

in the Commission's regulations and preĉ d̂ents.̂ ' 

The Commission l^as held tiiat as long as a carrier serves as a bottieneck carrier in at 
least one pan of a given movement, e.g. one leg of a joint-Une movement, it will be able to 
take tiie maximum profit tiiat it would luve otiierwise been able to achieve if it had moved 
tiie traffic single-line. BNSF «;iip op. at 70-75: I^P'^fP/WP, 366 I C C at ^^8" and CSX 
Control. 363 I.C.C. at 572-573. ' ' ^ 
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TABLE I 

i - MEMPHIS BEA TO SAN ANTOfcrn RP A 

CURRENT RAIL ROUTES 
MARKET SHARE FOR THAT R O U T E H 

SP DIRECT 17% 
UP DIRECT 

31% 
BN - UP 

4% 
CSXT - UP 

26% 
1 NS - SP 22% 

Accordingly, if UP and SP are allowed to merge, shippers onginating traffic at tiie 

Memphis BEA and shipping to tiie San Antomo BEA wiU see their independent rail route 

options decUne from 2 to 1. As noted above, even tiiough tiiree different jomt Une 

movements would still be available after tiie merger (BN-UP/SP, CSXT-UP/SP, and NS-

UP/SP), such movements do not constitute altemative mdependent routings because UP/SP 

would be a bottieneck camer m each move. It is also important to note that AppUcants 

would not have considered tiiis traffic to be 2 to 1 traffic because of the use of a BEA 

instead of a point. Further, even if Memphis was considered a "point" under Applicants' 

definition. Applicants would not have considered this "point" a "2 to 1 pomt" because of tiie 

presence of BNSF, NS, IC, and CSXT, despite tiie fact tiiat none of tiiese camers ship 

directiy to San Antomo witiiout first having to interchange witii UP or SP. Applicants' 

defmmon of a 2 to 1 pomt mcluded no reference to city-pairs. ongin/destuiation pairs, or 

independent rail routings. 
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^' Conclusions for to 1 traffic 

Using this mediodology. looking a, BEA ,o BEA ong,n,desbnaMn p-rs and 

independen, lail roi.tings." Dr, Gnmm. with die assistance of Snavely Kng .Majoros 

O'Connor & Ue, ,„c. rsK) was able to identify, using die tnrffic ,apes of UP. SP. 

BNSF. and KCS, all of the comdors that wil, see a leducuon m independen, lail routes (as 

defined above, from 2 ,o I, mciudmg die ^levan, market shares for each type of touting. 

direc, or join,.l,„e. The complete data diat was relied upon by Dr. Gnmm is eontlned 

m this ming, V„,. m. Highly Confidentî  Apfendix. Dr, Gnmm and SK were also able to 

identify die aggrega,e amoun, of each type of commodi.v flowing i„ uiese 2 ,o I comdors 

and ,he relevan, distances involved m order to detennine whe-Jier. based upon past 

Commission precedent, tmck would be an effective su,su,ute for rail in Uiese comdors. 

V.S. Grimm at 208-13; Exhibit I; Vol. m. Highly Confidential Appendix, p. 9.-203: 373-

412; 736-881. 

The aggregate amount of traffic revenue .lowing in each of U.ese 2 to 1 comdors is 

graphicaUy illus,ra,ed in ,he Figure appearing on *e nex, page. TTie 2 » , co..ridors for diis 

merger rcresenu over SI.65 billion in revenues ,1993 Waybill Data,.- This is die amount 

Of traffic revenue that would be subject to a rail mono,»ly if the UP/SP proposed transaction 

Merger Proposal.- T ^ ' S o / ' T r ™ f L ' ^ r "So '^""^ 

granted access to BNSF at all nP'<sP L . "̂ o"opoly earner at destihauon and 
IXHnts WIU not be retSt^ m Dr' 'Gnrra^L^r^^^^^^^^^^ ^ ^ ^ ^ ' ? ^ 
comdor ar̂ alys.. auualiy understates tiie over. .2 to I effort. ' " '° ^ 
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IS aUowed to go forward witiiout conditions. Using tiiis same metiiodology and the 1994 

100% traffic tapes, tiie revenue impact is significantiy greater. As Figure 2.1 in Dr. 

Grimm's analysis shows, tiie 2 to 1 corridor impact of tiie proposed UP/SP merger is 10 

times the size of tiie BNSF merger and almost twice tiie size of tiie rejected SF/SP merger. 

As noted, Dr. Grimm's BEA to BEA corridor analysis is clearly consistent witii tiie 

past practice of tiie ICC. Applicants were of course aware of tiie Commission's use of 

corridors, but uistead of i:iving access to all shippers at an origui or destination city or BEA-

paU-s, AppUcants chose instead to grant access to BNSF only at 2 to 1 points tiiat were 

located at tiie origin city, witiiout regard to tiie destination of tiie shipments, and tiien granted 

BNSF bridge/overhead trackage nghts in tiie 2 to 1 corridor. This gives tiie appearance of 

resolving the 2 to 1 corridor problem, but as Dr. Gnmm shows, tiiere are numerous 2 to 1 

shippers located at tiie origin or destination who were not granted access to BNSF but wUl 

nonetiieless suffer competitive harm as a result of tiie merger. 

AppUcants' agreement witii BNSF grants BNSF access to aU AppUcant-defined "2 to 

1 points." Assunung BNSF is able tc; effecQ , utiUze its trackage rights to replace tiie loss 

of direct UP and SP competition at such 2 to 1 points (which it wUl not) tiie agreement only 

grants BNSF access to 51 bUUon wortii of revenue. Apo Vol. I at 20: V S. Peterson at 15; 

(Peterson Deposition at 66-67.) This is far less tiian tiie of total 2 to 1 impacts 

estimated by Dr. Grimm. REDACTED 

Furtiiermore, as discussed in tiie verified statements of Mr. Don Swanson. Mr. Joe 

Plaistow, Mr. A.W. Rees, and Mr. Hilary Rawert. even for tiiose "2 to 1 point shippers-

receiving access to BNSF (representing tiie Sl bilUon). tiie uackage nghts granted to BNSF 
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wiU not provide a sufficient competitive altemative for tiiese shippers, yet alone provide 

effective corridor competition for tiiose 2 to 1 shippers as defined by Dr. Grimm. 

C. When Considering The Anticomp«"titive Effects Qf The Proposed Merger. It Is 
Necessarv To Consider The Effects Resulting From ReHnring The Number Of 
Intramodal Competitors From 3 to 2 

In his verified statement. Dr. Lawrence J. White, fomier Chief Economist of tiie 

United States Department of Justice during tiie Re igan administration and former member of 

tiie Federal Home Loan Banlc Board during tiie Bush administration, sets out tiie weU 

estabUshed principles tiiat govem mergers in tiiose markets involving few seUers, and 

difficult entry barriers, such as tiie transponation of freight by raU. Dr. White's analysis is 

important bec.use his conclusions do not rest upon arguments over tiie proper definitions of 

2 to 1 or whetiier or not such 2 to 1 shippers wiU be effectively served. Uistead, his analysis 

tiioroughly discusses tiie competitive effects of reducing tiie total number of intramodal 

earners ii tiie Westem United States ft-om 3 to 2. He also addresses tiie comments made by 

AppUcants' witnesses Barber and WUUg regarding tiie effectiveness of intiamodal 

competition witii two large, dominant rail carriers. By appiyuig standard nucroeconomic 

principles, analyzing tiie empirical record, and reviewUig tiie relevant evidence submitted by 

AppUcants, Dr. White's conclusions bear repeating: 

It is my professional judgment that uhe proposed merger of tiie Union 
Pacific ("UP") and tiie Soutiiem Pacific ("SP") would be anti-competitive and 
should not be aUowed to proceed. It would reduce compeuuon substantiaUy in 
a k'-ge number of rail transportation markets, causing higher pnces for 
transportation to shippers and tiieir customers, and/or decreased quality of 
service, and/or slower innovation. 
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h.rmc ; P"™'"^ '° P ' ^ ' " -emedv to reduce the 
harms to compeution must be to require tiiat tiie merging pames first 
divest) all dupUcative (parallel) track (and tiie necesin^complementa^ 

faculties) on tiie routes where tiie merger would otiierwise ca - iTe S^ r of 
competitior. to decrease. The divestitures should be tc able-bodied competitors 
who wouW be most Ukely 10 maî Mtam tiie vigor of competition on tiieX^^ 

S â n '° """^^ " ' ^ ^ ^ ' ^ unacceptable as a subsutute for outnght divestinire. 

V.S. White at 2. Accord, REDACTED 

poUits as representing tiie reduction m competition from an unconditional UP/SP merger, ace 

Deposition, Exhibit 1.) 

Because AppUcants' agreement w.tii BNSF only resolves shippers at 2 to 1 points, it 

does notiung to resolve tiie onacompetitive effects upon shippers located at 3 to 2 points-

tiiose shippers who currentiy have tiiree railroads serving a plant, LT, SP, and anotiier 

carrier (such as KCS, BNSF, IC, etc.). m addition. Applicants' agreement witi. BNSF does 

not address anticompetitive problems resulting from tiie reduction of 3 mdependent rati 

altematives down to 2 in tiiose BEA to BEA ongm/desanation comdors. Usmg tiie 

metiiodology described previously. Dr. Gnmm has calculated tiie total amount of rail revenue 

tiiat wUI suffer from a 3 to 2 reduction in mdependent rail altematives at S4.77 bUIion (1994 

WaybUl Data). None of tiie anticompetitive impacts caused by tiie reduction of 3 to 2 

independent rail routes is resolved by Applicants' agreement witii BNSF. 

Using 1994 100% traffic tapes and Dr. Gnmm's r̂ etî .odology. tiie 3 to 2 impact of 

tins merger is even g.-er.ter. V.S. Grimm at 195-205. As explamed by Dr. Gnmm. many of 

tiiese 3-to-: situations are equivalent to de facto 2 to I's because of BNSF's small market 

share in tiiese comdors. V.S. Grimm at 212-13. 
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If the proposed tnerger ,s approved. BNSF and UffSP. between tile two of Uiem. will 

have coiitiol over vittuall.v all tover 90 percent, tail traffic in die entire Westem U:,„ed 

States. The amount of market share that would be controlled by Uiese two raiiroads if die 

merger is approved is graphically iUustiated (by BEA) ui Figure 8.1. V.S. Gnmm. 

Funhennore. BNSF will no, be an effecdve com t̂itor in many cf diose markets due to the 

natiire. scope, and operation, problems associated with die trackage rights arrangement 

b.t..een AppUcants and BNSF. V.S. Swanson. Rawert. Rees. and Plaistow; see olso. 

Conrail wimesses Hum and Olderwald. 

Applicants acknowledge the significance of 3 to 2 issues, bu, claim the reduction of 

raU carriers ftom 3 ,o 2 will n,, resul, in anucompetitive markeu. V.S. Peterson 187-230; 

V.S. Barber a, 4«U78; V.S. WiUig at 558-577. Wimess Peterson relies on data in die San 

Antonio market, for grain in the SaUna/Abilene gram markets in Kansas, and for die 

movement of construction aggregates in die Houston area, to show diat 3 to 2 harms. Uiose 

that parties aUeged were going to occur m diose markets in die UP'MKT case, did not in 

fac, occur and that laU rates acmally fell. As Dr. Gnmm explains, lates in diose markets 

may have fallen, but. due to die effects of deregulation, all rates were falling dunng dus 

time. (V.S. Gnmm at 153-56.) Widiout a specific analysis of Uie reasons why the lates m 

mese markets feU. Mr. Pearson canno, v̂ idly cl.m ,ha, ,he ,a«s declined as a resul, of *e 

merger. It could be jus, as validly said dial absen, die UP'.MXT merger, die tates would 

have fallen even grea,er. thus, d̂ ose sh.pî rs may have indeed suffered a competitive ham, 

ftom the UP/NDCT merger m dia, *e ,a« of dechne for ,he,r r.i r.,es could have been even 

greater if tiiat merger had not taken place. 
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nie imponance of indamodai ™i compeution ,n die pos,-S,aggers Ac, railroad 

mdustn, canno, be undersu,ed. A number of studies have show. .,e v̂ ue of mtramod̂  rail 

competition m lowenng rates and improving shipper welfare." n,e stiidies indicate dia, to 

*e extent a given merger will result in increased nul concentiation m relevant markets, rail 

tales would be expecW to nse and shipper welfare would fall. When taken togedier. these 

Stiidies provide important suppon for the notion that reducing the number of rail competitors 

from 3 to 2 will result in less compeution. not more. 

1. Mexican Traffic - The McDonald Si.ini« 

Due to die stgnif.cance of rail traffic mto Mexico, especially for gram movements out 

of Cential Kansas to Soudiem destinations, bodi areas diat wUI suffer a reduction of 

independent competitive tail routings from 3 to 2, die smdies and work of James McDonald 

are of panicular relevance, App!,ca.-,ts' wimess Willig atiacks .McDonald's studies as mvalid 

due to Uieir use of die ICC's waybUI sample, which V illi| contends -masked- die acial 

contiact tates. citing a 1994 lener from James A. Nash ,o UP's counsel. (V S. Wilhg at 

564.) WilUg claims McDonald s smdies are dius invalid .ue to wha, he assumed were 

» Cmmm.C.. Hoh:omal Competitive Effects In RailroaJ .̂ ieriers Research in 
I^SSmm^monmi . Vol. 2. THeodore Keeier. editor. JAI Prls l l f S ^ 7 53. 
McDonald, J.. Cmpetition and Rail Raes For The T*mm,„, n^/- l I ' ' 

r-u T ' ^-^ foreclosure or Rai road Marten • A T^<:r 
Chicago Leverage Theory . J^mal of Law and F.nn...;.. Vol 35. 199l! pp ^-m. 
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empincai maccuracies .; die data relier, upon by McDonald. Mr. Wiilig's cndcism is 

unfounded, lowever. because, as dus Board W s . die 'masking- of die :CC Wavbl 

^ple so as to hide die dme contract rates did not begin to occur until 1986.- Profeŝ r 

McDonald's empirical studies relied .pon data trom 1981-1985. before die masking of the 

waybill data. r.'.S. McDonald at 153.1 

This and odicr criticisms by wimess Wilhg of Professor .McDonald's empmcal work 

are fully addre^ in Professor .McDonald's venfied statemem included m dus fiiing. Uoon 

cross-examination. Mr. Willig conceded circumstances under wnicn Professor McDonald's 

stî y could have v̂ idity OVilUg Dê sition at 143-144. , As Professor McDon̂ d's an v̂sis 

shows, reducing the number of compeutors from 3 to : wiU mcrease rates ,.7=5 for ,he 

movement of Wheat and 10.9% for the movement of com. (V.S. .McDon̂ d at 157., 

Such potential rate increases are of significan, concem ,, die many gnun shippers 

locaied m die Cenu^ Kansas g™„ area,,. T̂ ese concems are also expressed in dic filing of 

the Kansas Shipper's Associations filing. As is evden, ftom mese comments, such grain 

shippers will suffer competiove harm as a resul, of dus merger. 

These and odier shippers were gramed access to a durd earner due x die nghts 

grated to SP in *e Burli„g,on Northem,Santa .-e merger, including acces.. to Wichita. 

Topeka. Hutchinson, and die uackage nghts over die BNSF ftom tilose areas to Ft. Wordi. 

TX. A substimtion ofa qualified durd camer ror die rights jamed by SP in die BNSF 

- A'olfe. E. 77,f Interstate Commerce Commissions Public Use Wavhill trr.. r 
lorm^terpretation. Joum^ ot *e Tiansponauon ResearS^^lm VoTll^jooi, 
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as 
^ proceeding wUl restore tiie competitive balance for Kansas grain shippers tiiat wiU be lost 

a result of tiie cumulative effects of tiie BNSF merger and tiie proposed UP/SF merger.̂ ' 

2- The examples of Department of Defense hiddinf> dafa 

As furtiier empircal eviH- .,ce of tiie impact on rail rates. KCS witness I . W. Plotii 

has provided a verified statement discussing tiie impact of gomg from 3 camers to 2 on 

Department of Defense raU movements. Usmg DOD's own database.̂ ' Mr. Plotii was able 

to do two tiimgs: (1) look at mdividual bids for given movements: and (2) conduct an 

empirical analysis to detennme tiie overall effect of reducing rail competition from 3 to 2. 

For example, for movements beginning in 1995 and end ng in early 1997, DOD requested 

bids for tiie movement of 1.107 carloads of vehicles moving fro.-n Sealy. TX to Fon Bragg, 

NC. The results of tiie bidding were as follows: 

SP Bid SI.978.033.00 

UP Bid $2,323,440.00 

Lowest Truck Bid 53.058,184.00 

ATSF Bid S3.272.244.00 

See also V.S. Grimm at 215-16 for a detailed discussion of tiie competitive impacts 
cn tiie movement of grain and grain products from Central Kansas and otiier grain producino 
regions to Texas and beyjnd into Mexico. " " 

The Department of Defense maUitains a publiclv available computer data base that 
includes all rail and tmck bids submitted for given movements of DOD equipment and 
supplies. The data base shows aU of tiie bids submitted, who was awarded the contrac and 
the revenues invoiv^. For a discussion of tiie data base anu its auchenucIt̂ • see ihe Venfied 
Statement of Ms. NeU Nunn. Chief Executive Officer. Nunn, Yoest. Pnncipals <k 
.•Associates. Inc. from whom Mr. Plotii obtained tiie data base. 
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SP was tiie lowest bidder and won tiie traffic. Obviously, tiie loss of tiie SP as an 

independent bidder wiU significantiy affect tiie rati rates paid by the DOD. In a situation 

such as tins, a post-merger UP, based on historical patterns, wUl no longer be constrained by 

lower SP bids and can mcrease its bid up to levels closer to the tiiird lowest bidder. By 

studying bids subnutted for 8,807 vehicles tiiat wiU move from Sealy, TX to various 

locations, it was determined tiiat SP was tiie low bidder on aU of tiie proposed moves. On 

average. UP's bids were 17% over SP's bids, and ATSF's bids were 65% over SP's. (V.S. 

Plotii at 30.) 

As Mr. Plotii explains, tiiere is no reason to believe tiiat DOD shipments are not 

representative of overall intramodal shipments. Furthermore, tiie fact that trucks may be 

available to participate in tiiese moves does not make tiie 3 to 2 effects any less dramatic 

because where truc/dng represented tiie 3rd lowest bid, UP and SP being Nos. 1 and 2 and 

BNSF being No. 4 or above, tiie combination of tiie UP and SP would allow tiie merged 

entity, based on knowledge of bidding pattems, to raise its bid at least to the lowest bid 

offered by trucks. For example, in the Sedy. TX to Fon Bragg, NC move, the merger of 

SP and UP leaves the potential for tiie merged UP/SP to bump its bid to just below tiie 

trucking level, resulting in a 54% rate hike. (V.S. Plotii at 30.) Of course, where tmck is 

No.3, tiie merger of UP'SP results in a 2 to 1 impact, and where BNSF was tiie No. 3 

bidder, the merger results in a 3 to 2 impact. 

Drawing on the past and present studies of Grimm. McDonald, and Plotii. and 

looking at the cumulative impacts as set forth in tiie verified statement of Dr. White, tiie 
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importance of 3 carrier competition cannot be oventated. Witiiout such 3 carrier 

competition, shippers face tiie prospect of potential rates mcreases. 

^- Applicant; Have Overstated The Amount Of Shipper Si.ppnrt Pnr THP 
Transaction 

a: 

In an attempt to downplay tins, AppUcants make much of tiie fact tiiat over 1200 

shippers support tiie proposed transaction. What UP does not teU tiie B---^ is UP 

^ contacted over (Document on shippers contacted Cl4-000001-000161, C14-100001 g 
< o 
Q 100077) shippen ui an attempt to obtain shipper support. Thus, more tiian of tiie m 
- O 

contacted shippers did not provide a statement. Considering tiiat UP and SP have 

sigmficantiy more tiian shippers between tiie two of tiiem, only a smaU fraction have 

provided statements.̂  

Of tiie sutements tiiat were provided, very few were from chemical or bulk 

commodity shippers located Ui tiie Houston to St. Louis and Houston to New Orleans 

corridors. Most importantiy, many of tiie statements tiiat were provided are conditional 

statements, e.g., suppon for tiie merger if appropnaie competitive conditions are mâ .tained. 

The evidence in tius proceeding also shows tiiat Applicants offered shippers long terni 

contracts or price breaks in exchange for giving a letter of support (HC45-003923) and many 

are afraid to speak out against tiie transaction for fear of "retaUation." See, Lener of March 

4, 1996 from U.S. Depanment of Justice to tiie Honorable Jerome Nelson REDACTED 

On March 26, AppUcants filed anotiier 223 statements of suppon ft-om shippers 
govemors, and pubUc officials. Applicants have had over four montiis smce tiie November 
29 fiUng to obtain addmonal suppon statements. As Applicants were able to obtain POO 
such statements dunng tiie three montiis pnor to tiie fiUng, witiiout tiie public actuaUv having 
tiie benefit of reviewing tiie Apr>iifation. it appears tĥ t tiie more tiie pubUc reviews tiie 
acnial AppUcation, tiie less tiiev like it 

) , ' ' ' 
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i 
REDACTED 

Vol. I I . Highly Confidential Appendix, p. 1068) 

A revealing example of this practice of luiking favorable contract terms with support 

for the merger is demonsu-ated by SP's conduct toward a major Gulf coast chemical shipper 

REDACTED • By virtue of SP's own mtemal policy prohibiting such 

conduct, SP admits tiiat it would be unproper to trade favorable contract temis for support 

for the merger.̂ ' Yet, in flagrant disregard of its own policy, in a series of intemal SP 

commumcations from September through November 1995, SP left a traU of "smoking gun" 

evidence of conditioning favorable contract terms on suppon for the merger. Thus, in a 

September 25, 1995 SP mternal E-mail message from Sam E. Meade, SP Director of 

National Accounts, to Mr. GUben Jara, Director of Plastics, Mr. Meade suggested ttiat the 

following tactic be used to gamer suppon for the merger: 

REDACTED 

REDACTED 
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REDACTED 

(Gehring Deposition at 43-45, Exhibit 2, HC45-003923, emphasis added). As Mr. Jara's 

superior, Mr. Gehring received a copy of tius message, but took no action to discourage tiie 

effort. (Ge»uing Deposition at 52-53.) 

Thereafter, in an October 4, 1995 Price Approval Request Form, Mr. Jara made tiie 

foUowing recommeno ition: 

REDACTED 

(Gehring Deposition, Exhibit 2 at HC62-000006, emphasis added.) 

FmaUy, in a message of November 14, 1995. approval of tiie "deal" was confirmed: 

REDACTED 

(This approval is predicated upon customer support of UP/SP merger.) 

Gehring Deposition a: 60-62, Exhibit 2, at HC62-000u03.) 
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. have also had tiieu* contracts renewed suice August, 1995 when tiie merger was 

announced. 

Through other evidence, 

deal was not an isolated incident. Thus, in a November 10, 1995 letter ft-om tiien SP 

President Don Oms conveying new contract terms, Mr. Orris 

states: 

REDACTED 

(See, HC62-(XXXX)1.) Counsel for AppUcants has admitted tiiat AppUcants found five 

shippers where tiiere were agreements that related in some way to die merger two ft-om 

Southem Pacific and four from Union Pacific. (Transcript of February 9, 1996 Discovery 

Conference, pp. 1,167-68). It is a certainty ti^at numerous more examples exist where 

AppUcants used contract inducements or tiireats of retaUation to gather support. Thus, tiie 

statements of support should be reviewed with those factors in mind and with healthy, 

warranted skepticism. 

FinaUy, tiie reaction of shipper groups to the proposed merger relies AppUcants' 

assertion of widespread support oy the shipping community. Major shipper groups, e.g., 

NTTLeague, Chemical Manufacturers Association, and tiie Society of Plastics who 

cumulatively have approximately 1,500 members, are filing comments ui tius proceeding 

askmg for tiie imposition of additional conditions. Indeed, of tiie approximately 12,000 

UP/SP shippers, orUy a smaU fraction of them have provided support statements. 
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' IV. THE AGREEMENT BETWEEN Rivcir A K™. 
«KOLVE THE COMPE^"S.t^*''''"CAms mu. sOT 

— ~ « die conditioning 

is found at new 49 U.S.C S 1 r UAtr, u- . ™' ""S"' 
§ U124(c). Which repUces 5 il344(c,. I„ u,e icc T • 

AC, the conditionmg audiority contains, witiiin dtis pr. ,sio„ ~ " 

tte Old provision ,„ ̂  ^^^^^ ^""^Uy modified ftom 

^ - S ' ^ ' Z S : ^ ^ ~ n , .cludin, ^ 

and .mpensation leve. . 

die :CC alwa. had the audiori. to impose trackage rights or div 

— . . e v e r , imposed as die remed. B. addtiig^ / " 

..ivestitur. was a. va,d a ,«„ed " 
-w^er is die „ ^ — c e , 

' ^ Board specifically -ensu.- diat 

r̂ -̂̂ -—--̂cm..con:.o:::r 
compensation levels" to aiiev̂ ,*- u 

to aUeviate such anticompetitive effects Th. A 
Applicants and BNSF win nn. Agreemem between 

fiNSF will not ensure tiiat tiie anticompetitive effects of 
been aUeviated. ^ transaction have 

AppUcants tiiemselves reaU. that tiie BNSF .,U not be able to attiact 
- pose a competitive tiireat to tiie merged UP/SP , . s 
- Officios conduce with sect̂ ties aî ysts to e . . " ^ " " ^ " ^ 

^ysts to explain tiie BNSF trackage rights 
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agreement, UP stressed tiie Umitations on access granted to BNSF, particularly as to 

overhead trackage rights. (Rebensdorf Deposition at 662-64, Exhibit 17.) It was as if UP 

was trymg to assure the analysts (many of whom presumably rate UP and SP performance) 

tiiat BNSF would not be as strong a competitive tiueat as might appear from Applicants' 

pubUc claims conceming the agreement. Thus, the transcript reflects UP's Mr. Rebensdorf 

explaining that: 

Now we use the term 2-to-l quite a bit. Let me define what we mean by 2-to-
1 point. That is would be a point where there is mdustry and specificaUy a 
customer who is currentiy served by botii UP and SP today and who would go 
from two railroads to one. Now let me use an example because I think theie 
is some confusion on this pomt. In Houston for example that would clearly 
become a 2-to-l point. However there is a lot of business in Houston that is 
exclusive SP or exclusive UP. And ui fact ui Houston itself, under ti^is 
agreement the BN doesn't reach any customer tiiat tiiey don't already reach 
today. Now outside of Houston at some points which I wiU define in a few 
minutes they did get access but I only raise tiiat because it is important to note 
that just because both UP and SP serve a particular city doesn't mean that aU 
the customers within that city necessarUy wiU be open to BN/Santa Fe. 

I tiiink U is probably fair to say tius is probably tiie largest trackage rights transaction 
tiiat has ever been done. But I don't tiunk tiiat mileage is necessarUy tiie appropriate 
measure. I think that it is the access to address the competitive issues that is 
important and m the trackage rights agreement that we have negotiated with BN/Santa 
Fe there is a lot of long distances over which BN/Santa Fe is simply moving 
overhead. 

(Rebensdorf Deposition at 2; Exhibit 17.) 

I might pomt out in looking at Houston to BrownsviUe, I heard some comments about 
that being tiie chemical coast. BN/Santa Fe will not be accessing any large chemical 

au. plants along the Une. 

{Id. at 3). In the discussion below, his observations are confirmed 
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| ; ' ' die acknowledged ^ticompew^^ . 

- ^ - ^^'^ -er 3,953 miles o.' .ac^. rights and Z 
iignts and wiU sell -̂ -in ^-i 

* BNSF. BNSF wJl in t,, °̂ 
wji, in turn, grant UP/SP trackage ria»,» 

V o ^ . a . . . I^.eBoardcon.ders.ee.ec^ : : r " " " ° " ' ^ ^ ^ " " -

- e r . w h e r e B K . . r a n . . . . . . . „ : ; — 
"cariy 4,(XX) miles of traclr th- „ 

trackage that would be shared between BN.p . ° ' 
Detween BNSF and AppUcants is colossal Anni- . 

witiiesses admit tiiat a grant of tr̂ rt. AppUcants' own 
t a grant of trackage nghts tius extensive over such . b 

area has never been tried before f R ^ . ^ '"^^^^^^ 
Rebensdorf Deposition at 176-177 i n • 

enomious scope of trackage ri^h. "^'"^ 
trackage nghts gninted, BNSF claims it wUl be an eff ^ 

the merged UP/SP i„ ,n ^ wui be an effective compet to- to 
ur/ai* m all areas. BNSF-1. 

^^^-^ ~ Of Mr. ;„e Plaistow, Mr. A w ..^s M „ , 
fowen and Mr. Donald A Swanson . f 

years o. pr^dcal ' - ^ • ^ - O ^ . o n s 
y "'"""'"^^-'^o^^nsandadministeringtrac^eri.h. KCS 

« e s tha, die atiemp,«, use tiackage righ. o/dtis • ^ '̂ '̂ ^ 
P - m s arising ft„„ , ^ ^ ™ ~ » — e 

- » n . tiackage ngh.s inhered, presen, ^ ^ ^ 

- e v e issues surroundmg lahor P-.ems 

<V.S. swanson a, ^ ^ 
'•̂  Mr. Swanson elaborates on tiie general nmhi 

general problems assodated 

"̂ The AppUcants have stated f«r ,u 
companies, trackage riahic ^ ^̂ O'"̂ ^ that beĉ Mcg nf fh- . • 
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witii trackage rights when compared to ownership and concludes th^t "the owning railroad 

has the tremendous advantage (of being able to control its own service) over a railroad trying 

to compete via trackage rights." (V.S. Swanson at 256.) 

As is bome out in the testimony of John Gray, an SP officer involved m the 

negotiations with BNSF, there is no incentive for a landlord railroad to provide essential 

maintenance to tracks used primarUy by tenants. (Gray Deposition at 133). In fact, 

AppUcants have stated for the record tiiat it is possible for a landlord railroad to "make Ufe 

difficult" for the tenant railroad. (Rebensdorf Deposition at 741-742). The Commission itself 

has rec<)gnized tiiese difficulties. SF/SP, 2 I.C.C.2d at 820 ("V ê recognize tiie Uiherent 

dispute between landlord and tenant in unique situations such as this, where compensation 

must be set at a level that enables landlord and tenant to compete against one another.") 

The inherent problems related to trackage nghts have also been recognized by other 

veteran raUroad officials. In a Forbes magazine article dated December 18, 1995, Mr. 

Gerald Grinstein, then the Chairman of the Board of the BNSF, when asked abciu trackage 

rights on UP/SP, stated "It's service with some disabiUty - you've got track maintenance 

issues and dispatch issues. It's quite different from owning your own track." Christopher 

Palmeri and Ann Marsh, Can Drew Lewis Drive the Golden Nail?, FORBES, Dec. 18, 1995, 

at 52. Mr. Grinstem confirmed and elaborated on tiiese views in his deposition in tiiis 

proceedmg. (Grinstein Deposition at 69-71.) He explained tiiat trackage nghts do not 

necessarily insure unfettered competition; tiiat "ownership is prefened to trackage nghts. and 

^yo^.^own it. . . you can provide a better level of service than you can if its trackage rights, 

^ere s some dis.ibiUty." (Grinstein Deposition 3r 69). Mr. Grinstclr. bolstered his view 
T) set I • 
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witii specific examples (Grinstein Deposition at 70), and noted tiiat BNSF is not able to 

provide "efficient and compatible service" on aU routes where it currentiy operates tiu-ough 

trackage rights. (Grinstein Deposition at 174-75.) 

In his deposition in tius proceedmg, UP's Mr. Peterson gave furtiier testament to tiie 

underlying difficulty m tiie administration of trackage rights, which historicaUy has prevented 

major competitors from entering mto such agi-eemerts on a broad scale. Mr. Ftierson's 

testimony fiirtiier supports tiie implausibiUty tiut tiie BNSF trackage rights agreement was 

intended to foster vigorous competition: 

We have done actuaUy two cases where, you know, we [UP] got 
trackage rights on tiiem [SP] and tiien tiiey m mm got trackage rights on us 

m * m » 

But my experience has been not two competitors, especiallv-its hard enough 
for two end-to-end railroads to come together and do something, its even 
harder for two railroads tiiat often compete or sometimes compete to come to 
these agreements. 

(Peterson Deposition at 96.)(emphasis added). 

In explammg why trackage rights would not be an adequate substitute for tiie UP/SP 

merger, which is m itself an admission of tiie difference between trackage rights and 

ownership, he recoimted that: 

RaUroads just have had a history of having difficulty even agreemg to tiie 
more straight forward trackage rights swaps and so forth. And, whUe we keep 
chippmg away and each year douig more haulage agreements and more 
trackage rights agreements, thev tend to be localized and in areas where there 
aren't major competitive implications. 

(Peterson Deposition at 1011.)(emphasis added). This candid historical appraisal by one of 

UP's key wimesses should give tiie Board cause for concem as to whetiier tiie "leopard has 
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changed his spots."-e.g., whether contrary to history, tiie BNSF agreement was tmly 

intended to resolve the adm'tted competitive issues or is simply a facade. 

SP personnel are also fuUy aware of the inadequacy of trackage rights as an effective 

competitive solution. In tiie UP/CNW case. SP "through 13 verified statements, two cf 

which are from former UP employees. SP shows that UP has regularly discriminated agamst 

SP where SP has trackage rights over UP in tiie Central Corridor," UP/CNW, SP-19 at 21. 

As M.D. Ongerth, the same Ongerth who subnutted testimony m this case m favor of tiie 

transaction, said in UP/CNW, "During tiie 1980's and since, UP's discrimination against SP 

in connection with SP's operations over trackage rights has been widespread and serious. It 

came to be expected." UP/CNW, SP-20, at 170. Larry H. Henley, a former UP employee, 

said, "When the Cotton Belt (e.g., SP) received autiiority to use tiie MP Line . . . tiiey were 

given the lowest tier priority reserved for {o^zign line trains detouring over MP, a bai;ement 

category in which they remained for the entire time I worked at tiie dispatchmg office." 

UP/CNW, SP-20, at 170.** There is no reason to beUeve tiiat a merged UP/SP will treat 

BNSF any better than UP treated SP. This is especially true given tiie fact tiiat the trackage 

rights in the Agreement are the most extensive ever granted, and the discriminatory effect 

can be expected to be even greater." 

.̂ pTO''̂  WhUe Mr. Ongerth has sought to recant this testimony in tiie context of this 
{ proceeding in his depositio i , the earlier contemporaneous complaints are an accurate 

lection of the problems Jiat may arise in the admmistration of trackage rights. Accord, 
^S. Swanson, and Grinsi^ui Deposition. 

" In his testimony ^/Ir. John Gray, an SP Vice President involved in the negotiations ^ 
BN/SF, described the tension that often exists between the top executives of a carrier < 

FJO set pi.i:fci.iiance targets and ^Jdls, and tiie personnel who must carry 2 
^tiie plans. Gray explained how this pressure from senior management creates great 
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Applicants' wimesses, John Rebensdorf anrf nth,»-,t k- ^ . 
otiiers, have made tfie representation tiiat 

trackage rights are a "way of Ufe" in tiie raUroad industry and axe tiie standard metiiod used 

^ to resolve competitive problems in merger proceedings. (Rebensdorf Deposition at 386-387.) 

Yet, the hard data shows tiiat tiiere must not be much "Uving goinĝ n" over trackage and 

haulage righti.. Joint ConraU/KCS witnesses David T. Hunt and WUUam H. Odenvald 

exammed tfie relationship between actual market share of a route and tiie percentage of total 

distance tiiat tfie route utilized ^kage or haulage rights. Analyzmg various commodity 

categories, tiiey were able to detemune tiie percentage unit miles of tiiat commodity tiiat 

tiaveled via trackage/haulage rights. The results are: 

Service Typt;; 

General Merchandise 
Intermodal 
Coal/BuUc 
Auto Rack 

Total Unit Mii,>c 
Analyzed 

(in m.Ulions) 

1,475 
4,232 
1,258 
527 

Percent 
Trackage/HaiilagA 
Unit Mile (^f Tnt^] 

6.1% 
4.2% 
2.5% 
6.5% 

V.S. Hunt and Cderwald at 275. 

It is clear from tfie four traffic ^̂ rvice types tiiat tiie average market share for routes 

usmg trackage/haulage righti; is significantiy smaUer tiian for routes tiiat do not use 

trackage/haulage rights. Based upon tiieu- analysis. Hunt and Odenvald were able to 

detemune tiiat "as tfie percentage of distance traveled on txackage/haulage rights relative to 

total distance increases, market share continues to decrease." V.S. Hunt and Odenvald at 

E l ° ^ s t l e ' ' r r ' ' " ^ S ^ ^ '° '"̂ "̂"̂  rfor their nw. r.rr...^ ^ ^̂ y oeueve is possible. (Gray Deposition at 157-58). ^ 
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275. In odier words, die longer the distance a carrier must travel using trackage ngh.s. die 

less bkely it is to achieve a significant market share over Uiat route. Accord V.S. Plaistow a, 

193. 
B r „.inn r»nno, Fullv HvahBteTheConip-ritiv.- Impac, Of TUe 

Asp»-is Of Ni.-pnriarion Of The Agreement 

AS a Uireshold matter die Board should view wi* great suspicion, and should give 

Ume weight u,, die BNSF trackage nghts agreement because Applicants and BNSF h,ve 

steadfasdy resisted any discovery concemmg die nego'iation of die agreement. The 

AppUcanu quoted die agreemem in press releases, diroughout dieir AppUcanon. and in die 

verified Stalements of wimesses. Through the Sutemem of Mr. Rebensdorf. Applicants 

gave a Umited, self-servmg descnption of die negodation of die Agreement, which was 

echoed by die sutement submined by BNSF of its chief negouator Mr. Carl Ice diat die 

Agreement was negotiated -aggressively and a, arms length." Oce Statement, p. 4. BNSF 

^,.a»n,t.nrson,*.Pn™it.^pp«c^o-:.BNSF-l,I^mb^^ 1995., Th.se assemons were 

FSitetded to convince diis Board .h.at die Agreemen, wil! resolve the compedtive problems 

T*yith the merger. 

„»Yet when parties sought to explore or "tesf die claims made in favor of die 

,g,«mem by quesdoning what points were negotiated. Applicants obj«:,ed and refused ,0 

irovide.discovery based on an alleged setdement privUege. Thus. Applicants sough, to have 

%.ways - usuig die Agreemem to suppon die Application, bu, avoidmg discovery to test 

•.ment. 
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1̂ . 

This position was erroneous for several reasons Pircf ».u ^ icasons. f-u-st, tfie:Agiecment was not tiie 

"sett'ement" of a disputed chim because BN<;P 
^ "Clause uNbF, which was contacted by UP/SP about an 

.̂'Agreement, had made no decision to oppose tiie UP/SP AppUcation and did not infbmi 

- AppUcants tiiat tiiey would oppose tfie AppUcation. ace Deposition at 62-65; Davidson 

Deposition at 129.) TUe Agreement is merely titied an "Aĝ .̂ ment" and does not state tiut 

it is tiie settlement of any dispute of claim. 

Moreover, die AppUcants waived any privilege and pla^ d,e negotiations squarely in 

issue by relying „„ uie Agr^mcn, heavily m sup^n of dieir AppUcation and by offering a 

partial deschption of die negotiations in Uie statement of Mr. Rebensdorf. (App., Vol. I, 

V.S. Rebensdorf.) Likewise, BNSF's chief negotiator of diese Agr«ment described die ' 

negotiations as -aggressive" to influence die Board in its decision. Hce Deposition at 206-

207.) Yet, Mr. Ice hid behmd die privilege and refi«d to elaborate when asked to give 

examples of die purported •agg,«sive„ess- of die negotiations, ace Deposition - 207) 

AppUcants have made dieir decision and now diey must Uve wiU, the consequences. 

Having failed to allow meaningfid discovery conce™..g die negotiation of die Agreement, 

Uiey Should be estopped fiom relymg on it. Applicant., fear of disclosing die negotiations 

should also raise a large question mark for Utis S ^ i - Does BNSF truly des.e to compete 

over aU tiie Une segments and m aU of tiie markets? 

^' ?~lT^'i^^^'' Afm^mentJ^_AJTacla£e Deal." AnH RM.P ^x;,, 
£2Ic^ToTake Access Over T ines ^^^^^U^^^^^;^^^^^ 

Despite Applicants' attempts to suppress tiie tmtii about tiie negotiations, tiiere is 

mounting evidence tiiat tiie Agreemem was a un.er which BNSF was forced 

by AppUcants to take rights ov.r corridors tiiat it m̂ tiaUy had no interest m (and hence 
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routes in which it wUl not be an effective competitor) in order to obtain rights tiiat it tmly 

desired, primarily in the Westem U.S. 

Mr. ice, BNSF's lead negotiator admitted that going mto the negotiation he was given 

a "map" witii tiie rights to be offered by UP/SP. (Ice Deposition at 177.) Of course, parties 

were not aUowed to question Mr. Ice on what give and take, if any, took place in tiie 

negotiations conceming tiie routes ui the map. In fact, all indications are tiiat tiiere was Uttie 

give and take over tiie general comdcrs offered but ratiier tiiat BNSF had to take all tiie 

routes m order to get any of tiiem. Thus. Mr. RoUin Bredenberg of BNSF, who attended an 

mtemal meetmg witii Mr. Ice, Mr. Krebs and otiiers to discuss the UP/SP offer, came away 

with tiie "working assumption" tiiat tiie offer to BNSF was a "package deal." (Bredenberg 

Deposition at 68.) A subsequent telephone conversation witii Mr. Bredenberg confirmed tiiat 

BNSF was given an aU or notiiing, take it or leave it proposition. (Bredenberg Deposition. 

Exhibu 1). 

Thus, in an October 5, 1995 "CALL REPORT" from Mr. Brad Skinner of tiie Tex

Mex RaUway regardmg a telephone conversation witii Mr, RoUUi Bredenberg of BNSF, Mr. 

Skinner recounts tiiat: 

REDACTED 
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REDACTED 

(Bredenberg Deposition, Exhibit 1). (This CALL REPORT is submitted m tfie Highly 

Confidential Appendix. A chart comparing tiie CaU Report witfi tfie Bredenberg deposition, 

in which tiie content of tfie caU report is substantiaUy confirmed, is also included m tiie 

Highly Confidential Appendix.) 

The conclusion tfiat BNSF did not have tfie choice to reject certam routes offered by 

UP/SP (and tfius took routes over which it wUl not be an effective competitor) is also 

confirmed by AppUcants' testimony tiiat tiiey decided tiiey wanted one carrier to provide a 

comprehensive solution to tfie competitive problems of tiie merger. If only one carrier 

(BNSF), ratfier tfian two or more, was required to take trackage rights over aU tfie routes 

impacted by tfie combinmg of UP and SP, tfien by definition tiie "one carrier" did not have 

tfie choice to decUne any of tiie routes. Thus, tiie UkeUhood tiiat BNSF received routes m 

which it had less interest is increased. 

Despite tfie opposition parties' best efforts, Admmistrative Law Judge Nelson has not 

aUowed substantial discovery into tiiese very relevant issues. (U.S. STB, Discovery 

Conference, Jan. 2, 1996, at 426A31 and March 1, 1996, at 1709.) During deposittons, 

AppUcants have often gone into tiie detaUs of tiie negotiations between AppUcants and BNSF 

when it serves tiieir purposes of ttymg to estabUsh why tiie agreement would provide 

sufficient competition; however, when parties have attempted to "test" tiiose assumptions or 

particular issues, Applicants have directed tiieir wittiesses not to disclose any mformation, 

argumg tiiat tiie Agreement is tiie Agreement, and it stands on its "four comers. " 
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f 
Furthermore, witii respect to tiie Agreement between Applicants and BNSF, BNSF 

has not provided any operating details, management plans, traffic diversion studies, market 

analysis, financial information, or any form of environmental documentation witii respect to 

its line purchases and trackage rights exemption requests filed with the AppUcation (see 

Motion of KCS requesting further environmental documentation filed March 22,1996, KCS-

31). Otiier tiian the Agreement itself, tiie Commission has precious littie information to 

make an informed independent judgment witii respect to BNSF's abUity to provide a "fix" for 

Applicants' admitted competitive problems.'* Accordmgly, as a tiireshold matter, tiie 

Agreement between BNSF and AppUcants should be viewed suspiciously and should be given 

Uttie weight. 

D. UP Has A History Of Discriminating Against Tenants Competing Witii It Via 
Trackage Rights 

As noted previously, in tiie UP/CAW case. SP submitted 13 verified statements, 

includmg two from former UP employees, tiiat showed UP was regularly discnminating 

agamst SP where SP had trackage rights over UP m tiie Central Corridor. Mr. Ongerth 

; stated for tiie record m tins proceeding tiiat m certam situations in which SP was a tenant, 

REDACTED 

,^ In tills respect, KCS cai.not be criticized for not providing such simUar mformauon 
itfi respect to tiie specific conditions it is requesting in this proceeding. Unlike AppUcants 

BNSF, KCS is not fiUng any line purchase or trackage nghts appUcations at tiiis time. If 
i; were to obtain trackage rights or line ownership as a result cf a condition imposed m 

Img, KCS stands wilung and able to provide any appropriate information, 
ing tiie information tiiat BNSF has refused tc provide. The BNSF Agreement is a 
'element m .Applicants" proposed "fix," but the details of tiiat element are convenientiy 
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fMOTerver.-'UP has indicated on tfie record tfiat UP's 

Fwhich BNSF wUI have trackage rights could operate to 

dorf DqxKition at 169-170, 191-193, 268-271.) UP also has 

tfiat tfiere have been complamts by trackage right tenants witii 

mentation of trackage rights in tiie past. (King and Ongertii Deposition at 

ag tfie problems SP had witfi respect ta its previous trackage rights, SP Vice 

t̂ l̂awrence Yarberry stated: REDACTED 

(Yarberry Deposition at 118). SP experienced delays due to UP's dispatchmg, 

'(Yaiberry Deposition at 193), and tfien complained about tiie priority tiiat tiie landlord UP 

gave to tiie tenant SP's ti^s. (King and Ongertii Deposition at 346). Given tiiis history and 

tfie fact tfut tfie longer tfie trackage rights, tiie less market share a tenant wUI get (V.S. Hunt 

and Oderwald at 275) BNSF wUl not be an effective competitor to tiie merged UP/SP, at 

least witii respect to tiiose pointi> and corridors served by BNSF via trackage rights. Despite 

UP's past discriminatory treatment of SP m tiackage rights matters, SP now urges tiie STB 

to accept tiie granting of trackage rights to BNSF as an adequate remedy for tiie 

anticompetitive effects of tius proposed merger. 

^ BASF's Operating Costs Will Be SiCTificanflv Wiph.r Than TTP/.SP'. AnH AC 
A Result. BNSF WUI Not Provirie ;n Pff̂ tive Comnetiriv. >s . ,^=^r^ 

The trackage rights granted to BNSF are overhead or bndge trackage rights from tiie 2 to 1 

pomt to a given destination. This means BNSF does not have tiie abUity to pick-up or 

deUver traffic along tiie way. (This is in conttast to tiie "fuU trackage rights" granted UP/SP 

over BNSF Unes.) For example, if implemented, tiie Agreement gives BNSF trackage rights 

from tiiose 2 to 1 points located m Houston to take tiie traffic to Memphis. Along tiie route, 
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BNSF can only add traffic, not otiierwise origuiated in Houston, at specific 2 to 1 shippers 

located at Camden, AR, Pme Bluff, AR. Fak Oaks, AR, Baldwin. AR. Little Rock, .\R, 

Nortii Little Rock, AR, East Little Rock, AR, and Paragould, AR.'" Accordingly, even 

assummg no problems witii operations, discnmUiation, dispatching, or congestion. BNSF 

must be able to cover its operating (variable) costs plus eam a rettmi on its equipment 

(capital) mvestment m order to be an effective competitor ui tiie Houston to Memphis 

corridor and over aU otiier conidors where it was granted trackage rights. 

BNSF wiU not be able to cover its costs and eam a remm on capital witiiout chargmg 

shippers significantiy more tiian what AppUcants wUl be able to charge over tiie same route. 

Evidence of tius is already beginnUig to appear as BNSF begms to market tiie rights tiiat it 

hopes to get. For example, despite tiie fact tiiat BNSF has not yet been awarded its trackage 

rights, BNSF is already dying to soUcit shipper traffic from Houston to New Orleans using 

tiie trackage rights. But tiie rates quoted are simply too high. 

PhUUps Ukewise is not persuaded tiiat tiie agreement between UP and 
BurUngton Nortiiem wUl produce tiie effective competition espoused. Recentiy 
concluded contract negotiations witii tiie BN yielded rates from Houston to 
New Orleans, contingent upon tiie SP/UP deal being approved, tiiat have given 
us cause for concem. These rates proved to be considerably higher tiian otiier 
avaUable raU options. If tiiis is a preview of post-acquisition pricmg, tiien tiie 
shipping pubUc is in Q-ouble! 

V.S. Fred E. Watson, PhUlips Pett-oleum Company, filed March 12, 1996. 

If granting BNSF access only to tiie 2 to 1 pomts means BNSF cannot attract enough 

ic to cover its costs plus eam an adequate return, BNSF will witiidraw from tiie market. 

J l ^ Smce no BNSF operating plan has been submitted, it is unclear whetiier BNSF is able 
add cars picked up at locations in Houston tiiat ii aiready serN-es to tiie cai's tiiat it picks up 

tthe 2 to 1 pomts m order to block a train for delivery in Memphis. 
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Thus, if AppUcants are aUegmg tiiat tiie BNSF agreement "fixes" ali of tfie competitive 

harms (which it does not), tfie Board, consistent witfi Congressional mtent, has an obUgation, 

before imposing tfiat Agreement as a condition, to ensure tiiat tiie tenns of tiie Agreement 

wm m fact provide a competitive "fix" for tiiose 2 to 1 pomt shippers. 

Consistent witfi tfus Congressional mtent, if tiie underlymg economics contamed 

witfun tfie BNSF agreement do not ensure tfiat tfie anticompetitive effects of tiie merger are 

aUeviated, at least witii respect to tiie 2 to 1 point shippers, tiien tiie truckage rights fees 

witiun tiie Agreement must be adjusted so tiiat competitive relief is provided. If there is no 

trackage rights compensation scheme tiiat would pennit effective competition, tiien a more 

effective remedy, such as divestitiire, should be imposed. In his verified sta':ement, Mr. Joe 

Plaistow, a former BN employee of 15 years where he served as Director of Costs and 

Economic Analyses, analyzed tfie costs and economics of tfie BNSF ttackage rights. He 

concludes tfiat even if one assumes tfiat tfie only competitive harms of tiie proposed 

.ttansaction occurred at 2 to 1 points (which, as Dr. Grimm, Dr. White, and otiim have 

shown is not true), BNSF wUl not be an effective competitive substimte because BNSF's 

costs wm be significantiy higher tiian UP/SP's costs, at least witii respect to tiiose paraUel 

routes where BNSF and UP/SP wUl be competing. His conclusion is confimied m tiie 

diversion analysis done by ALK Associates. V.S. Hunt and Oderwald. 

KCS wittiess, Mr. HUary S. Rawert, also provides analytical suppon for tiie notion 

tiiat BNSF wm not be an effective competitor to UP/SP for two significant reasons. First, 

tiie metiiod estabUshed m tiie Agreement for periodically adjusting tiie trackage nghts charges 

does not account totaUy for productivity savings on ttackage rights Unes, which places tiie 

Cl 

- 61 



tenant (BNSF) under a long term competitive and financial disadvantage. V.S. Rawert at 

246. The index tiiat UP/SP and BNSF wiU use to pcriodicaUy adjust the trackage rights 

fees is tiie "RaU Cost Adjustment Factor" (RCAF) Unadjusted for Productivity. Thus, over 

a number of years, BNSF's cost of utilizing tiie trackage rights, not favored with price 

reductions due to increased total productivity, wm exceea considerably UP/SP's costs on 

•hose segments, 'vhich have been reduced through productivity savings. V.S. Rawert at 246. 

Second, the trackage rights fees that BNSF must pay are simply too high. At the 3.0 nul per 

gross ton mUe rate for trackage rights that UP/SP wiU assess BNSF for bulk trains (V.S. 

Rebensdorf, Table 1 at page 304), the cost for just this one cost item on a cost per train mUe 

basis would equate to $48.44 per train mUe (or S.42 per car mile). This fee is exttemely 

high, and UP/SP would incur variable cost for this item of cost at a sigruficantiy lower level, 

thus, giving it a competitive advantage that wm uicrease over time. V.S. Rawert at 248. 

In fact, documents in the record indicate tiiat BNSF knew it would not be competitive 

on many corridors. For example, an intemal 

REDACTED 

; S^ also Ice Deposition at 301-18). An expert testifying 

on behalf of Applicants has testified on the record that after the merger, if UP'SP efficiency 

are as predicted, it wiU be difficult for BNSF to compete for tiie Utah-Los Angeles 

Ite. (Sharp Deposition at 180.) Applicants have also testified that it is "possible" that the 

iber of shippers switching to BNSF on tiie central corridor wm be so small that the 
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'^?"'"^"«'«™''«'«'=»P«>vide competitive service Or. n» 
I" ac^ition. .^^ean. ^, ^^^^ ^ — " " 

•"^n-poln. comparison., as well 7 " " ' - ' - - i -
^^sdorf Deposition at 167 ) 

Lvent Fffî Hx« 

" " ^ -elusion Uiat BN/San., Fe win „„, ^ ^ , 
sufficient traffic base • ' °« >» able lo attract a 

•ranc base 10 cover tis costs is foimd in die fact th„ j, 
conscious policy to-Io.!. . AppUcants have pursued a 

Poicy ,0 lock up- as much busi,«ss as p«sible to protect i, f™ 

fto" BNSF if ^ merger and die trackage rights 
c nacjcage nghts agreement are aoDroved TK • 

Sq>tember 25, 1995 int^„ . .. ^"^' * SqJtember 25, 1995 intemal SP E-maU 
^i-1 mad message m regard to 

.̂ e UP/SP merger, S^sManagerofKational Accounts stated: 

REDACTED 

suppon for 

REDACTED 

(Oeiuing Deposidon, Exhibit 2 a, „c«-<K,3P:3 emphasis added , 

I" > subsequent -Recommendati™,- m October 19,5 Mr Gil J „ 

Pi-tics Marketing, adopted and elaborated o K •^-•or of 

'o™ BNSF c o ™ ^ , ^ . ^'^ ~ . -mess 

REDACTED 
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(Gehnng L 'position. Exhibit 2 at HC62-0O0OO6. emphasis added.) During a discovery 

conference at which AppUcants objected to and sought to avoid any depositions on the 

REDACTED counsel for SP conceded tiiat SP is doing aU it can *o lock up as much 

busmess as possible prior to the merger bemg approved. (See February 7. 1996 Hearing 

Transcript at 1181-82.) 

G. There Are Significant Operational Problems Associated With Both UP/SP's 
And BNSF's Planned Operations Over The Houston To St. Louis Corridor 

1. The Bi-Directional Operating Plan. 

The UP/SP operating plan wm employ dUrectional routing of trains-segregating types 

of traffic on paraUeled routes and creating large consolidated terminal hubs. App. Vol. I , 

V.S. King and Ongerth. This directional routing wUl include routes from St. Louis and 

Memphis to Houston and San Antonio and DaUas/Ft. Worth. The division of traffic by type 

on paraUel routes between Houston -jid Memphis and between San Antonio and DaUas/Ft. 

Worth wiU require trains to operate in one direction over tracks now belonging to UP and ui 

tiie other direction over tracks that now belong to SP. 

WhUe such directional routing of trains appears reasonable at first blush, as is 

êstabUshed in the verified statements of Don Swanson and A.W. Rees. Senior Vice-President 

tof Operations for KCS, this plan is extremely inefficient and the alleged convenience is 
.a 

^tweighed by increased costs. As Mr. Swanson succinctiy states: 
>r!-' 

If a railroad had all of the money required to build a raUroad between 
two major cities, they would build a single line of raUroad consistmg of 
mul*\..e tracks, sophisticated signaling and required sidings and yard faciUties. 

|T They would not build two lines of raUroad witii separate signaling, separate 
• sidings and yard facilities, with separate problems such as additional road 

crossings, additional bridges and additional right-of-way maintenance. 
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V.S. Swanson at 265. WhUe pure "bi-directional" operations might reduce tiie need for 

some sidmgs and signalling capabiUty, V.S. Rees at 227, UP/SP do not propose pure "bi

directional" operations. Instead, they propose tiial local ttains wm continue to operate in 

both directions on both the northbound and the southbound routes. V.S. King, Ongerth at 

55. It appears the primary reason for UP/SP's plan of directional routing is to utilize 

trackage "because it is there" . . . and perhaps to prevent another carrier from accessUig the 

major Houston and St. Louis markets. 

Directional routing, especiaUy by types of traffic and speed of trains, presents manv 

problems unresolved under the current proposal: balancing crew and locomotive 

assignments; achieving labor agreements; training; and implementing compUcated 

maintenance procedvires. V.S. Swanson at 265-266. More specificaUy, as detaUed in Mr. 

Rees' statement, if, as UP/SP propose, northbound trains wiU use tiie UP route and 

soutiibound trains wdU use the SP route, UP/SP wm experience an impossibly expensive 

situation with respect to crew utilization on the lines. 

Furthermore, BNSF's trackage rights operations over these same routes will only 

compUcate the bi-directional problems. The Agreement witii BNSF conttmplates that 

BNSF's trains, both northbound and southbound, wiU operate over SP's route, which UP/SP 

have designated for southbound traffic.'* In addition, UP/SP local traffic wiU operate both 

'' "It is pretty amazing to me that BNSF, supposedly intent on competmg with UP/SP, 
did not deniand access to both routes (for its OWTI "bi-directional" operations) and settied for 
trackag? rights, over a rc-.:tfc cr. v.'.hich its northb'̂ '.r.d trains will operate in tiic tccih of 
UP/SP's soutiibound ttaffic." V.S. Rees at XX. 
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Nortiibound and Soutiibound. This wiU create complete operating, signamng, and 

dispatching problems tiiat cannot be easUy resolved. V.S. Rees at 225-226. 

2. The Terminal Trackage Rights Issue. 

Of major significance, however, is tiie fact that even if tiie Agreement is imposed as a 

condition, BNSF wm not be able to implement its trackage rights absent a corresponding 

^ r o v a l of UP/SP's terminal ttackage rights appUcation filed pursuant to the Beard's 

autiiority under 49 U.S.C. § 11103(a) in Finance Docket No. 32760 (Sub-No. 9). Ui Sub-

No. 9, Applicants have requested tiiat tiie Board grant tiie BNSF ttackage rights over tiie 

KCS ttackage m tiie Houston-Memphis and Houston-New Orleans comdors pursuant to tiie 

Board's autiiority under 49 U.S.C. § 11103(a). The specific ttackage segments at issue are 

located Ui Shreveport, Louisiana and Beaumont, Texas, two key pomts in tiie Houston to 

Memphis and Houston to New Orleans corridors. 

As is estabUshed m KCS's separate comments fUed ui tiie Sub-No. 9 docket (filed 

contemporaneously herewith (KCS-33) and incorporated herein by reference) AppUcants have 

totally faUed to satisfy tiie burden of proof required for an award of ttackage rights under 

Section 11103(a). Moreover. Applicants have not even addressed the proper standards. 

Accordmgly, AppUcants' request for an award of terminal ttackage rights pursuant to Sectton 

11103(a) should be denied. Furthermore, because there will be com.petitive harm in these 

^^omdors if tiie merger is approved, divestiture of tiiese Unes wiU not involve issues under 

section 11103(a) smce divestittire would merely involve substimting one owner for anotiier, 
i 

^ placing an additional earner in tiiat comdor as tiie BNSF ttackage nghts agreement 
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Witiiout access to East St. Louis, BNSF is at an exQ-eme disadvantage because it can 

not successfuUy interchange with Eastem railroads witiiout paymg bridge and ttansfer fees 

io: one of tiie termmal companies, TRRA, to haul its ttaffic across tiie Mississippi to East 

St. Louis. V.S. Rees at 233. Those fees have been historicaUy high, amounting to several 

hundred doUars per car. Eastem raUroads do not have to deal witii tins problem because 

tiiey are afready in East St. Louis witii access to TRRA and A&S. V.S. Rees at 233. 

Not only does BNSF mcur bridge charges but tiiey also experience considerable 

delays in gettmg ttains across tiie bridge. This delays can only increase as BNSF agreed to 

give UP/SP conttol of operations over tiie McArthur Bridge in St. Louis, tiie bridge 

connecting tiie West St. Louis witii East St. Louis. App., Vol. I . V.S. Rebensdori" at 328, 

Agreement, Section 7(b). Cedmg conttol of such a critical gateway to an arch rival stands to 

put BNSF at a competitive disadvantage for St. Louis gateway traffic. V.S. Rees at 233-

234. 

KCS and Conrail wimesses have established tiiat BNSF's costs to operate its trackage 

rights over tiie SP's Houston to Memphis Une are significantiy higher tiian UP/SP's: tiiat 

operationaUy, BNSF trains wiU be at a significant disadvantage when compared to UP'SP 

tiains; and tiiai diversion models have shown tiiai BNSF wUl get Uttie. if any, u^fic over 

tfiis corridor. However, even if tiiere is ttaffic. tiiese ttains will arrive at tiie west bank, pav 

a switching charge, and tiien cross tiie river over a bridge conttolled by UP/SP. If 

Applicants are truly interested in providing fonner UP/SP 2 to 1 point shippers effective two 

earner competition. Applicants would have allowed BNSF trains to continue utilizing its 

bridge Q-ackage rights from Memphis to tiie east bank of St. Louis over tiie SP s line. 
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Curiously, tiiere are even two to one point shippers from Memphis to St. Louis who are not 

granted access to BNSF via ttackage rights. App.. Vol. I . V.S. Rebensdorf at 353." 

AppUcants may claim additional access is not required m the Memphis and St. Louis 

markets because after the merger, in addition to UP/SP and BNSF, KCS will serve tiiose 

markets. Indeed, AppUcants ttaffic analysis as put forth by Mr. Peterson and tiie various 

maps submitted witii tiie AppUcation reflect tiie ttackage rights obtained by KCS in relation 

to tiie Agreement reached between KCS and BNSF during tiie course cf tiie BNSF merger 

proceedmg. However, whUe KCS and BNSF did reach an Agreement tiiat would have 

aUowed KCS to serve, via haulage or ttackage nghts. tiie Memphis and St. Louis markets, 

that Agreement has never been consummated or implemented. Indeed, because KCS filed a 

Petition to Reopen tiie BNSF merger, KCS-6 filed September 5, 1995, BNSF has considered 

KCS m breach of tiie BNSF/KCS Agreement. KCS-33. Vol. VII, Highly Confidential 

Appendix at 1,037-42. Accordmgly, any ttaffic analysis or map tiiat takes into account tiie 

rights granted to KCS by BNSF is simply maccurate and unreliable. 

AppUcants' counsel, Mr. Roach, is fuUy aware of tius sittiation. In f-ct. he himself 

wrote a letter on behalf of UP to KCS's Assistant General Counsel refusing to give KCS 

consent to aUow BNSF over tiie I.ettsworth to LobdeU, Louisiana ttackage. Allowing BNSF 

over tius segment was an mtegral part of tiie BNSF/KCS Agreement. Curiously, tins is tiie 

39 Extending BNSF's ttackage nghts from Memphis to E. St. Louis over tiie SP Une 
would not xiolate tiie Commission's long standing mle of only amelioranng harms caused bv 
tiie merger and not ameUorating pre-existing, annconipetitive conditions. BNSF slip. op. at 
54. This IS because tiiose UP/SP 2 to 1 point shippers in tiie Houston to St. Louis corridor 
have always had access to E. St. Louis. In tins sense, such former 2 to 1 shippers who wiU 
utiUze RNSF are worse off under AppU^aiib" "tlx," despite Applicants claims to tiie 
contrary. 
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same ttack segment to which UP, m its Agreement witii BNSF in tins case, is unwilling to 

grant BNSF access. See Note to AppUcants' Map #2. Applicants are thus being dupUcitous 

m showmg BNSF as havmg ttackage nghts from New Orieans to Shreveport. 

^ ' ~ r ^ f "^'^^ Nnt_Be..An Effective romoetitor Fnr Tn^ffi. 
Io The Mexican Gatpu/̂ yc 

KCS wimesses have estabUshed tiiat tiie reductton of tiie number of rail competitors 

from 3 to 2 wiU have anticompetittve results. But, even accepting tiie notion tiiat two raU 

competitors in any relevant geographic market are sufficient tiiere is no reason to believe tiiat 

BNSF eitiier desires to be, or wUl be. an effective second competitor to UP/SP's dominance 

of ttaffic moving into Mexico. UP and SP cunentiv dominate rail ttaffic mto Mexico 

conttoUmg 90% of all ttaffic tiirough tiie Mexican gateways. V.S. Havertv . 142. citina 

data provided by ALK Associates. After tiie merger, UP/SP wiU conttol 90% of tiie ttaffic 

to Mexico. BNSF currentiy conttols 10% of tins ttaffic. V.S. Haverty at 142. and witii the 

ttackage rights, claim tiiey wiU be an effective competitor to tiie 90% share conttoUed by 

AppUcants. A senous exammation of BNSF's claims leads one to question BNSF's abmty to 

provide rhe competitive check. See also tiie filing of Tex-Mex's, V.S. Gnmm discussma 

tiiese issues in more detail. 

It is clear fiom various documents tiiat in negotiating tiie Agreement witii UP, BNSF 

was not interested m servmg tiie Mexican gateways directiy. instead wanting to rely on Tex

Mex as its agent. (Davidson Deposition at 58-59: Draper Salzman Deposition at 209-210.). 

^For example, under tiie tenns of tiie UP/SP Agreement. BNSF will receive ttackage rights 

b̂etween Housto. and Brownsville. Texas. Accordmg to Mr. Ice. who represented BNSF in 

negotiattons witii UP and SP. BNSF was "v.ry interested" m tins route, rice Deposition' 
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at 582.) Mr. Ice acknowledged, however, tiiat while BNSF obtained the "route" it sought, it 

did not acquire tfie specific "rights" it sought for operation on tiiat lme. ace Deposition at 

482.) 

BNSF sought tf-e right to use a "conttactor" or "agent" to operate its ttackage rights 

between Houston and Brownsvme. Gee Deposition at 583.) Accordmg to Mr. Ice. tiie use 

of an agent might have put BNSF "in a better compt..tive position tiian we would otiierwise 

assume witii our ttackage rights." ace Deposition at 585.) WhUe Mr. Ice testified tiiat there 

was no "presumption" tiiat BNSF would have "automatically" selected Tex-Mex as its agent, 

he acknowledged tiiat "[f]or most shippers Laredo is tiie prefen-ed gateway" to Mexico ace 

Deposition at 585-86), REDACTED 

(CaU Report by Brad Skinner, 10/5/95, Bredenberg Deposition Exhibit I.) 

Indeed, since tiie Tex-Mex operates a line between Corpus Christi (on tiie Houston-

BrownsviUe route) and Laredo, tiie selection of Tex-Mex would have provided BNSF witii 

improved access to tiie prime Mexican gateway. UP and SP. however, refused to grant 

BNSF tiie right to use an agent on tiie Houston-BrownsvUle route. Accordmg to Mr. Ice, 

UP and SP based tiieir refiisal on concems tfiat allowmg BNSF to use an agent might put 

UP/SP "at a competitive disadvantage." ace Deposition at 583.) Uideed, UP specifically did 

not want Tex-Mex to be BNSF's agent for Mexican ttaffic because it didn't want "too much 

(Bredenberg Deposition at 45-54.) 

REDACTED 

states that BNSF has significantiy raised its rates for grain and otiier ttaffic moving from BN 
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origins to Texas and Mexico, effectively shutting off such movements and forcing such 

moves to BNSF destinations ui the Pacific Northwest and California-hardly the actions of a 

raUroad mtent on competing vigorously for a significant share of the market. 

(Bredenberg Deposition at 66-68.) 
REDACTED 

,Bredenberg Deposition. Exhibit I.) 

REDACTED 

It was only at tiie request of Mexican 

govemment officials involved in the privatization process that BNSF consider bidding on 

privatiization that BNSF said tiiey would "consider it." (Bredenberg Deposition at 19-20 and 

95-96.) 

The reasons cited by tiie Mexican government officials for having BNSF submit a bid 

was tiie fact that they wanted "to make sure that there was full access to the Mexican system 

[by more than one U.S. railroad." (Bredenberg Deposition at 95-96.) ImpUcit in this 

^tement is the notion that unless a railroad is bidding on the Mexican privatization 

ncession, it is not interested in being a sttong competitor to the Mexican gateways. 

|?SF's electU:g not to bid on the Mexican concessions, together witii its raising rates to 

lean gateways, and expressing concems about not wanting to go to BrownsvUle in the 
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negotiations with UP, mdicate that BNSF wUl not likely be an effective com ŷetitor to the 

UP/SP's dominance of the Mexican gateways. 

V. IF BN, SF, LT», AND SP HAVE COOPERATED IN A >L\NNER THAT MAY 
VIOLATE THE ANTTTRLST LAWS, THE STB SHOUIJ) NOT IMML-MZE 
SUCH CONDUCT UNDER ITS ALTHORm CONTAINED AT 49 U S C 
§ 11341 

A. History Of Such Cooperation 

1. Drafting ti:e blueprint for a westei-n rail Himpniy 

According to Carl R. Ice, currentiy an officer of BNSF and tiien an officer of SF, tiie 

consulting group prepared one or more sttidies for SF Ui tiie early 1990's 

aimed at analyzing tiie potential dee Deposition at 

134.) The of tius effort was to evaluate tiie "consoUdation of raiiroads." 

ace Deposition at 509.) Ostensibly developed 
REDACTED 

avaUable to SF, 

combinations." ace Deposition at 509-10.) 

The fact tiiat SF commissioned one or more studies of potential "combinations" m tiie 

westem raU market is, by itself, quite unremarkable. NVTiat is remarkable, and indeed 

dismrbing, is evidence suggesting tiiat instead of relymg on tiie analysis 

solely for mtemal sttategic plann'ng purposes. SF elected to share tiie study or sttidies witii 

its competitors ui tiie westem rail market. For example. Mr. Grinstein testified tiiat he 

recalled a sttidy (not prepared by or at tiie dfrection of BN) analyzing tiie potential break-up 

of tiie Soutiiem Pacific m tiie event SP went into bankmptcy. Indeed. Mr. Grinstein testified 

tiiat Mr. Anschutz of SP "got mad about sometiimg. and it had to do. I think, witii tiie 
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bankmptcy sttidy because he tiiought tiiat if h got out it would scare off tiieir customers and 

tiien have a chilUng effect on his business." (Grinstem Deposition at 107.) While Mr. 

Grinstein was unable to recaU specificaUy tiie source - or tiie autiior - of tiiis smdy. an 

evaluation of a SP bankmptcy contingency may well have been part of the analysis of tiie 

potential 

REDACTED 

2- Sharing confidential acquisition strategies with competitors. 

The Uiference of coUusive conduct among tiie parties to tiie BNSF merger and tiie 

proposed UP/SP merger is ftirther bolstered by evidence in tiie record documenting instances 

m which tiie parties, ratiier tiian seeking to protect tiieir sensitive acquisition sttategies. opted 

to share tiiat infonnation witfi tiiefr competitors. For example, in tiie spnng of 1994. 

Grinstem of BN advised Mr. Krebs of SF tiiat BN was interested in acquinng KCS. 

(Grinstem Deposition at 109-11.) 

An even more mexplicable disclosure of acquisition sttategies occurred in a 

September 1994 meeting between UP and SP. According to M:. Anschutz. he and otiier 

representatives of SP met witii Mr. Lewis and officers of UP twice in 1994 to discuss a 

possible UP/SP merger. The fu-st meeting, in July, was "ver\' preliminary in nattire." 

(Anschutz Deposition at 155.) Going into tiie second meetip<̂ . in September. SP's 
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representatives "expected to talk about the next step m the discussions of a possible [UP'SP] 

Curabmation." (Anschutz Deposition at 161.) And, in fact, the parties executed a 

confidentiaUty Agreement at tiie outset of tiie second meeting. (Anschutz Deposition at 160-

61.) Instead of merger discussions taking place at that meeting, however, UP told SP it was 

interested ui acquiring SF rather than SP. (Anschutz Deposition at 161.) Perhaps even more 

troubling, UP proceeded to inquire ~ before even approaching SF - as to whether SP was 

mterested m negotiating a set of trackage rights in remm for SP's agreeing to "stay out of 

the case" before the ICC if UP were successful m acquiring SF. (Anschutz Deposition at 

164.) 

If there were to be no UP/SP merger, what was the purpose of the confidentiaUty 

Agreement between the parties? Even Mr. Davidson. Chairman of tiie Board of UP and a 

participant ui the meeting, could not answer this question. (Davidson Deposition at 22.) 

Moreover, despite the outcome of the September 1994 meeting with UP, SP later took 

acttons mconsistent with those of a rejected potential merger partner. On November 7, 

199'i. SP engaged Morgan Stanley & Co. Incorporated to act as its 

(Runde Deposition. 

Exhibu 2, HC26-000001) 
REDACTED 

The merger Agreement between BN and SF was announced on June 30, 1994. 

(Davidson Deposition at 29-30.) UP did not approach SF. however, until Mr. Lewis and 
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Mr. Davidson met with Mr. Krebs and his outside counsel on October 5, 1994. (UP 

Schedule 14-Dl. 11/9/94 at 20.) Mr. Krebs refused to entertain tiie offer from UP (UP 

Schedule 14-Dl, 11/9/94 at 19-23), but tiie meeting marked tiie beginning of "[a]n active 

bidding contest" that involved "a see-saw battie of revised bids for Santa Fe" (UP Schedule 

14D-1, Amendment No. 16., 1/27/95), and a lawsuit fUed by UP in the Delaware Chancery 

Court seeking to i-'validate a "poison p :r adopted by SF to thwart UP's efforts. (UP 

Schedule 14D-1, Amendment No. 16, 1/27/95.) UP's final offer for SF reflected a premium 

of almost 40% over the value of [SF's] original transaction with BurUngton Northem." (UP 

Schedule 14D-1, Amendment No. 17, 1/31/95.) 

A Wall Street Joumal article published during this period quotes Mr. Da\idson as 

saymg that the expected acquisitton of SF "posinons [UP] as the sttongest railroad in the 

West, in tiie U.S. and maybe in the world." (Daniel Machalaba. Expansion-Minded 

Company Makes Progress with Santa Fe Proposal, WALL STREET JOLUNAL. Dec. 8. 1994.) 

Yet despite this apparent enthusiasm over the prospect of creating a world-class raifroad, on 

January 31, 1995, UP suddenly dropped its bid for SF. (UPC Schedule 14D-1, Amendment 

No. 17, 1/31/95.) 

Accordmg to Mr. Davidson, "one of the very clear reasons" for LT's decision to 

pursue SF was that "tiie price that BN was paying for Santa Fe was ridiculously low." 

(Davidson Deposition at 24.) WTien asked at deposition why UP ultimately dropped its 

l̂ aggressive campaign for SF. Mr. Davidson defended this seemingly inexplicable move as 

|the right decision at tiie time in view of the fact that, as the price rose, it became less a 

ar-cut choice tiiat going higher was the right tiling to do." (Davidson Deposition at 33-
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34.) Yet tiie evidence suggests tiiat UP may have witiidrawn its bid because it had achieved 

REDACTED 

FmaUy, tiie settlement Agreement between SP and BNSF for tiie BNSF merger 

mcluded an unusual contingency clause tiiat ftirther suggests tiie sharing of sensitive 

acquisition sttategies among competitors. The clause provides tiiat tiie fees paid by SP to 

BNSF for ttackage rights acquired from BNSF would mcrease m tiie event of a UP/SP 

merger.-̂  The fact tiiat tius specific u^ntingency clause was incorporated m a document 

drafted several montiis before tiie proposed UP/SP merger was announced publicly suggests a 

UkeUhood tiiat BNSF may have received mformation from UP or SP concemmg tiie 

upcommg UP/SP transaction. 

3. The ttackage riphts ̂ oreement with TTIP RMC;F he nutarnu.-ru nf 
tins ix?tenttal unlawful cooperation 

After droppmg its bid for SF, UP entered mto settiement negottations witii BN and SF 

as part of tiie BNSF merger proceeding. Altiiough it would have been m UP's economic 

mterest to seek ttackage rights along tiie vital Denver-Ft. Worth comdor, LT allowed tiiose 

rights to go to its "competttor" SP. UP entered into a settlement Agreement witii BN and SF 

on April 7, 1995. SP settled witii BN and SF on Apnl 13, 1995. SP received tiie prize 

Denver-Ft. WortI ttackage nghts. UP settied for ttackage rights along the significantiy less 

important route between Abilene. Kansas and Supenor, Nebraska. When asked whetiier LT, 

some .en montiis after settUng witii BN and SF. had implemented its ttackage rights along 

The ICC in-valiuaieu dus ciause on me grounds tiiat it could potentiallv undennine tiie 
etticacy oi tiie ttackage nghts remedy tiiat was bemg imposed. BNSF, slip op. at 92. 
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tiie line it received in rettim for agreeing not to oppose tiie BNSF merger, Mr. Rebensdorf, 

Vice President-Sttategic Planning for UP, was unable to say "whetiier we have moved 

anything" on the Une. (Rebensdorf Deposition at 741.) 

Notwithstanding UP's volunteered explanation that it never asked for the Denver-Ft. 

Worth J ights because it knew BN and SF would never grant tiiem (Rebensdorf Deposition at 

611-13), 

(Rebensdorf Deposition, 

Exhibu 8, HC62 - 100001-13.) 
REDACTED 

IS 

-.." (Rebensdorf Deposition, Exhibu 8 HC62 - 100002.) 

The inclusion ov this issue on the meeting agenda suggests two possible scenarios that 

are inconsistent with proper conduct among competitors. First, any discussion of the 

"concessions" SP expected from BN and SF would have provided a perfect opportunity for 

UP and SP to explicitiy coordinate strategies for *hefr respective trackage rights negotiations 

with BN and SF - mcludmg those on the vital Denver-Ft. Worth corridor. Second, even if 

no expres'. Agreement not to compete for tiie Denver-Ft. Worth rights was reached. UP may 

have decided that it could afford to not pursue that route in its negotiations with BN and SF 

because tiiose rights would be granted to the very railroad tiiat LT expected to acqufre in the 

commg montiis. 
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This Past History Significantly Increases The Risk Th;̂ r Applir^nf. And RNSF 
Will Not Be Effertive Competitors In The Fnhir>. 

As ttoubUng as tiie foregoing evidence may be in and of itself, it is especiaUy 

problematic when viewed m Ught of tiie duopoly market sttucttire tiiat would be created if tiie 

U?/SP merger is approved. Indeed, by accepting a "package deal" tiiat mcluded access over 

lines in which it had no mterest; agreemg to operating ternis tiiat will give UP conttol over 

cmcial areas, such as tfie McArthur Bridge m St. Louis: and agreemg to ttackage rights fees 

which undoubtedly wm give UP/SP a cost advantage, tiie actions of BNSF are inconsistent 

witfi vigorous competition and suggest an understanding not to compete. 

Furthennore, Applicants and BNSF have put in place a sttucuire tiiat may faciUtate 

such continued close cooperation and hamper effective competition. On September 26. 1995. 

BNSF, UP and SP announced tiiat tiiey had entered an Agreement to "preserve and mtensify 

rati competition foUowmg tiie UP/SP merger." ,See BNSF Depository Document numbered 

BNSF-05250.) On its face uSe Agreement appears to do just tiiat: m fact, however, tiie 

conttary is ttue. Ratiier tiian preserving competition and far from mtensifying it, tiie 

"Agreement" between BNSF, UP and SP wm ftirther erode competition m tiie Westem U.S. 

raU markei tiiat wm have been recentiy hobbled by tiie UP/SP merger. 

The Agreement creates tiie sttucttire necessary to carry out coordinatton between tiie 

parties and creates a means for unfettered ftittire coUusion. (See Verified Statement 

Uwrence J. White at 125, 127-28.) The Agreement calls for tiie establishment of a "jomt 

service committee to regularly review operations over tiie ttackage rights Unes." (Agreement 

at Paragraph 9, subparagraph d).) Moreover, tiie Agreement involves ttackage nghts to 

i.waily 4000 mUes of rati. (Rebensaorf Deposiuon at 176-178.) Oversight of such an 
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enormous grant of ttackage rights wiU necessarily require virtually a standing committee, 

eUmuiating tiie need for clandestine meetings, and creating the opportunity for unfettered 

cooperation between the only remaining rail competitors of significance in tiie Westem U.S. 

See. Affidavit of Lawrence J. White at 127-28 ("The extension deaUngs between the 

landlord, and the tenant concemmg trackage rights, scheduling, etc. could become a vehicle 

for the exchange of extensive competitive sensitive information and thus a means by which 

the two firms could monitor and reassure each other.") In fact, contrary to all principles of 

vigorous competition. Applicants have acknowledged that the joint service committee wiU 

allow UP/SP and BNSF to "know what each other's priorities are." (Xing and Ongerth 

Deposition at 186-187.) 

Further justifying the close coordination between the ostensible post merger 

competitors. Applicants have made clear that tiie .Agreement cannot be implemented without 

fiirtiier negotiation O êbensdorf Deposition at 168-170, 184-185. 200-203, 151-152, 209-

210.) and that substantial further communication between the parties wiU be requfred to 

resolve such issues as haulage fees. (Rebensdori" Deposition at 392-393, 430, 471. also 

Ice Deposition at 21.) These negotiations wiU requfre Interaction that would faciUtate further 

coUusion. Moreover. Applicants have stated on the record that tiiey wili share witii BNSF 

dispatch records and other competitively sensitive information, not ordinarily shared with 

competitors, as part of the administtation of tiie uackage nghts. (King and Ongerth 

Deposition at 184-185.) The practical effect of the Agreement thus will be to create a 

conduit between the parties, whereby they can freely and openly exchange competitively 

sensitive information. 

80 



C. The STB Is Not An Antittnist Court And Should Not ImmimiTe Conduct That 
Mav Otherwise Violate The Antitmst Laws 

Smce tiie STB is not a ttier of fact as to allegations of anticompetitive activity and it 

does not make determinations regarding compliance with the Clayton, Sherman or otiier 

antitmst laws, it could approv-? *hls transaction even if it violates tiie antittnst laws. 

Burlington Nonhem, Inc. and Burlington Nonhem Ra'lroad Company - Corurol and Merger 

- Santa Fe Pacific Corporation arui The Atchison, Topeka and Santa Fe Railway Company. 

1995 ICC LEXIS 214 at *135 (Aug. 16, 1995); Nonhem Lines Merger Cases, 396 U.S. 491, 

511-14 (1970). An STB mling may not provide a shield as to anticompetitive activity, 

however. Neitiier Congress nor tiie courts has granted tiie STB tiie abUir/ to immunize 

anticompetitive behavior tiiat violates sections I and 2 of tiie Sherman Act, e.g., horizontal 

Agreements to divide temtories or monopoUze a market. 

In Pinney v. Dock <t Trar^pon Co. v. Penn Central Corp., 600 F. Supp. 859. 867 

(N.D. Ohio 1983), tiie district court rejected tiie defendants" argument tiiat an ICC approved 

rate bureau Agreement msulated tiiem from an antittiist chaUenge. 

[Njotiung m tiie present record indicates tiiat tiie ICC ever "approved" or even 
was aware of defendants' aUeged predatory conspiracy to boycott and eUminate 
plaintiff as a competitor. The 1950 Eastem Railroads Agreement, which 
merely estabUshes tiie procedures for discussing rate matters and reachmg rate 
Agreements, cannot be read as impliedly or expressly "approving" such a 
predatory conspiracy. 

The former ICC consistentiy acted in accordance witii its policy of "not [sitting] as an 

antitmst court in determining compliance witii tiie Clayton .Act, Sherman Act or related 

antitt^st acts." Union Pacific Corporation. Union Pacific Railroad Company and Missouri 

Pacific Railroad Company - Control - Chicago and Nonh WesTem Tmmponation Company 
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I 
and Chicago and Nonh Westem Railway Company. 1995 ICC LEXIS 37 at * 148 i^ar. 7, 

1995): Rio Grande Industries, Inc.. SPTC Holdins. Inc.. and The Denver and Rio Grande 

Westem Railroad Company - Control - Southem Pacific Transponation Companx. 4 ICC 2d 

834, 1988 ICC LEXIS 267 at "42: Union Pacific Corporation, Union Pacific Railroad 

Company and Missouri Pacific Railroad Company - Control - Missouri-Kansas-Texas 

Railroad Company, et aL, 4 ICC 2d 409. 1988 ICC LEXIS 155 at "33; Union Pacific Corp. 

Pacific Rail System. Inc. and Union Pacific R.R. - Control - Missouri Pacific Corp. and 

Missouri Pacific R.R., 366 ICC 459. 1982 ICC LEXIS 16 at *50 (Sept. 24, 1982). 

Accordmgly, in Burlington Nonhem, Inc. - Purchase (Portion) - Chicago, Milwaukee, St. 

Paul and Pacific R.R., 363 ICC 298, 1980 ICC LEXIS 60 (Aug. 21, 1980), even tiiough 

there was evidence of d-scussions that may have constituted "collective activity during the 

bidding process," the transaction was ultimately approved. In so doing, however, the 

Commission expressly foreclosed anv argument that its approval could be interpreted as 

ratification of the anticompetinve actions. 

We do not. however, mean by our action today to condone any negotiations 
which may have violated the antitmst laws. We specifically witiihold anv 
antitmst immunity which might be implied in proceedings under the -MRRA 
upon tiie negotiations conducted between BN. UP. and the Milwaukee tmstee 
and any resulting agreements. We will refer this matter to the Department of 
Justice, since it is that agency's statutory responsibUity to enforce tiie antitrust 
laws. ^ * 

The STB should therefore follow the precedent of the former ICC and establish that 

JuUngs do not condone or provide insulation to violauon of tiie antttmst laws.̂ ' 

Because of the potential that some form of anticompetive behav ior may have occurred 
*̂  BN, SF. UP. and SP dunng tiie ^.VSf proceeding, the Board should consider 

the record in that case in order to fullv analyze the uackage nghts give in that 
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D. As A Corollary Matter. The Impact Of The Proposed Merger On Rail 
Commerce To And Through The Republic Of Mexico Would Have So 
Substantial An Impact On The Foreign Commerce And Foreign Policy Of The 
United States As To Cast Doubt On The Jurisdiction Of The Surface 
TransF>ortation Board Over This Aspect Of The Transaction 

As a result of the proposed merger, raU traffic through Texas to the Republic of 

M r̂.'co would be effectively conttoUed by tiie merged entity. The lack of incentive and, for 

that matter, capacity of BNSF to provide effective competition to UP/SP has been 

hereinabove explained. Similarly, the unexplained co.nduct of BNSF in avoidmg the most 

competitive routes and imposing unexplained rate increases corroborate its lack of will or 

capacity to compete in facilitating tiie foreign commerce of tiie United States. The LT/SP 

dominance would be especiaUy severe, of course, with respect to products such as chemicals 

tiiat are particularly de^dent on rail transportation. 

In addition, the foreign commerce and foreign poUcy of the United States are directiy 

implicated by tiie competitively efficient tiu-ough transportation from Texas to various pomts 

in the RepubUc of Mexico. Thus, the presence of U.S. bidde.'s ui tiie privatization of the 

Mexican rail system has important ramifi'"itions for these concems. The Johnny-come-

lately. vacUlating, and unreliable statements of interest of BNSF in participating against 

UP/SP as such a bidder entitie it to no cr&ience as a conpetitor. 

These issues raise serious and substa-tial questions involving the foreign commerce 

and foreign poUcy of tiie United State*. They deal directly witii U.S. tt-ade witii a NAFTA 

partner. They are inextricalily interwoven with our foreign relations with tiie RepubUc of 

Mexicc/, not only as a trading partner but as a source of both mvestment tjid operational 

proceeding. 
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participation in tiie Mexican economy. As a consequence, tiie Constituttonal responsibility of 

Lie President, and tiierefore tiie executive branch, to conduct tiie foreign affairs of tiie United 

States become paramount and may well override tiie junsdiction of tiie Board as to tins 

aspect of tiie transaction. U.S. Const., Art. II 

VI . THE PROPOSED T R A . ' ^ CTION WILL NOT ACHIEVE THE CLAEVIED 
PL^LIC BENTJFITS 

A. Past Mergers Have Not Resulted In The Claimed Benefits 

AppUcants make much of tiie notion tiiat tiie U.S. railroad uidustty has had a 

remarkable rebirth smce tiie 1960's and 70's. While much of what Applicants say is o^e. 

AppUcants attempt to give credit for Jiat rebirth to tiie Commission's merger poUcy, e.g. 

these benefits occurred due to tiie numerous mergers tiiat have taken place. AppUcants have 

made no aaempt to analyze tiie prior mergers to test tiiis hypotiiesis. One would expect tiiat 

if tiie clain.ed be..efits from prior mergers did m fact occur, tiien Applicants hypotiiesis may 

mdeed be cortect-altiiough one stiU must understand tiiai all post-Staggers Act mergers have 

been end-to-end and not paraUel. However, if tiie claimed benefits did not occur, tiie success 

of tiie raUroad industty could not be attributed to mergers, but instead, must be attnbuted to 

|, otiier causes, such as tiie Staggers Act and tiie Commission's policies toward abandonments, 

shortline creations, and pricing flexibility. 

At least tiiree studies are relevant to these issues. Two of tiiese studies reviewed 

gers tiiat took place prior to tiie Staggers Act. and one. tiie R.L, Banks study, is a 1995 
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sttidy done for tiie Canadian govemment review-jig post Staggers Act mergers.̂ ' These 

three studies are analyzed and relied upon in tiie verified statement of Mr. Tom O'Connor 

and Mr. John DarUng and submitted in this fiUng. 

The October 1978 sttidy released by tiie Secretary of Transportation focused on two 

mergers, one of which was tiie N&W-Wabash-Nickel Plate merger. Among tiie Secretary's 

major findings were the foUowing: 

• Mergers achieved only a portion of tiieir projected cost savings 

• AvaUabmty of capital was a constraint on achieving tiie savings 

• Change was restricted by tiie need tc preserve certain service arrangements 

• Merger savings were hampered by tiie extended period of time required to 
implement the merger 

SiniU?.xly, tiie report prepared for tiie FRA by Gellman Research Assoc.. Inc. that also 

ar.alyzed tiie N«fcW-Wabash-Nickel Plate merger found tiiat claimed savUigs were over 

estimated by 33% and tiiat capital costs were under estimated by 24%. 

Smce many ot the problems discovered in tiiese reports were removed due to tiie 

Staggers Act and tiie Commission's merger policy, one would expect to find tiiat in post 

Staggers Act mergers, tiie projected costs savings were not overstated. However, tiie R.L. 

Banks smdy found, in reviewing four post-Staggers mergers, tiiat estimated cost savmgs were 

Analysis of N&W-Wabash-Nickel Plate Merger. Prepared for Federal RaUroad 
Administtation by Gellman Research Associates, December, 1977: A Prospecuis for Change 
Ul tiie Freight Railroad Industty. A PreUnunary Report by the Secretary of Transporuuon. 
U.S. Department of Transtwrtatton. Washington. D.C. October 1978: and R.L. Banks & 
Associates. Inc./KPMG Management Consulting. Railwa\ Merger Initianves: The U.S. 
E:.perience, A Repon to the Ontario [Canada] Ministry of Transponation. 84 pg.. plus 
Appenoicei A-D ('-larch 1995)(nie study hdi not been publicly iclcased. and it-is ti-.erefore 
attached as part oi the verified statement of Messrs. O'Connor and Darling. 
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overstated. In fact, there was no noticeable improvement m financial performance, and in 

general, tiie claimed efficiencies were either slow to occur or did not occur at all. WhUe the 

amount of overstatement of costs savings and understatement of capital costs and other such 

factors may not have been as significant in companson to the respective claimed benefits of 

pre-Staggers mergers, nonetheless, claimed benefits did not accme as estimated in the merger 

appUcations. 

In tiie most recent merger capable of analysis, the UP/CNW merger. O'Connor and 

DarUng estabUsh tiiat despite UP's claimed benefits. UP has so far been unable to achieve 

tiiose benefits. For example, based on actual reported revenues, if UP and CN'W had been 

merged m 1994. the effect on UT's gross revenue would have been a net increase of SI.08 

bUUon. or about 21%. WhUe this is a significant increase, it is less than half the $3.01 

biUion (a 49% increase) contemplated by the LT's merger application. V.S. 

O'Connor/DarUng at 288. 

Regardle.s3 of tiie many years of study and preparation and tiie forecasts in the 

applications, UP has experienced unprecedented problems in attempting to achieve its 

claimed benefits. Among tiie unforeseen problems: 

Locomotive and crew shortages leading to extensive car and train delays 

Shortages of qualified train and engine crews leading to further train delays 

Route congestions which caused still further train, engine, and crew shortages 

Labor savings were delayed or deferred as termination dates were extended 

Shipper switching services were delayed or significantiy suspended 
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V.S. O'Connor/DarlUig at 288. Problems became so bad tiiat UP's Vice-President of 

Operi).tions, Ron Bums, had to issue a widely reported public letter to all shippers and 

customers apologizijig for the problems. 

B. Most Of The Benefits Enjoyed Bv The Railroad Industry Are Due To 
Deregulanon 

Botii tiie 4-R Act and tiie Staggers Act greatiy UberaUzed tiie ICC critena and 

procedures for :aU pricmg, abandonments, and Une sales. It is these poUcies, and not the 

Commission's merger policy, tiiat have contributed to tiie remarkable rebirth of tiie U.S. rati 

mdusty. These are policies of which tiie Board (as successor to tiie Commission) should be 

proud. The U.S. raifroad mdustty has experienced dramatic improvement in its financial 

condition smce tiie Staggers Act.^' Dr. Gnmm co-autiiored conducted one ô  tiie most 

comprehensive smdies of the effects of botii rati and ttuck deregulation, employing a counter-

factual methodology.'" According to tius study, raUroads reaped annual profit gains of S2.9 

bilUon dollars per year (1988 doUars) from deregulation, however, v îth cost savings of over 

$3 biUion doUars due to deregulation (pp. 15-41). This confirms tiiat deregulation has 

resulted in substantial financial benefits to tiie raifroads. with cost savmgs being the most 

prominent. Customers have also reaped substantial benefits from botii rail and tmck 

RaU bankmptcies provided me primary motivation for raUroad deregulation. Indeei, 
by 1979, almost one-fourtfi of Class I rail mileage was in bankmptcy and from 1971-1980, 
nulroad retum on equity averaged less than 3 percent. MacDonald, M. "Rails CUmb Back 
into the Ring," Traffic Managemeru. December, 1993. pp. 40-41. Since Staggers, not one 
major raUroad has gone banlorupt and the financial conaition of the industry has improved 
dramatically. 

C. Winstcr'r T. Corsi, C. Grimm and C. Evans. The Ecouon.ic Lfiects of Surface 
Freight Deregulation. Brookings Instimte. Washington. D.C. 1990. 
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deregulation. In sum, U.S. deregulation was intended to provide a greater reliance on free 

markets to promote raUroad profitabUity and pubUc benefits, and it has. Most of tiiese 

benefits are from deregulation, however, not mergers. 

C Applicants Have Significantly Overstated The Public Benefits 

In Ught of tiie fact tiiat past claims of merger benefits have not materiaUzed to tiie 

extent predicted, AppUcants' claimed pubUc benefits of S750 mill' per year (App., Vol. I , 

at 93)(Normai Year) are also suspect. lnd&.-d. Messrs. O'Connor and Darling have 

conducted an extensive segment by segment analysis of AppUcants' claimef" benefits and 

determined that tiiese benefits are vastiy overstated. By way of comparison, thefr 

conclusions are container in Exhibit 6 in ti:e O'Connor/DarUng verified statement and can be 

briefly summarized as follows: 

Category of Benefits Applicant-s' Claimed 
Benefits (S Thousands) 

O'Connor/DarUng 
Restatement (S Thousands) 

Total PubUc Benefits: 750.648 434.804 

V.S. O'Connor/Darling al Exhibit 6. 

- As discussed above, any attempt to "forecast" future benefits of a rail merger has 

been shown to be affected by subjective judgement caUs of tiie forecaster, fhus, it cannot be 

said witii certaUity tiiat Applicants' numbers are correct, or Darling and O'Connor's 

Restatement is conect. However, in Ught of tiie prior studies finding tiiat predicted benefits 
\ 

evere greatiy overstated and KCS's restatement of tiiose benefits above, it is clear that 

ippUcants' projected benefits wiU not prove to be as significant as Applicants claim, 

furthermore, tiie competitive effects of this ttansaction far outweigh anv claimed benefits. 
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This is so whether or not you accept Applicants' acknowledged 2 to 1 competitive harms (SI 

bmion) or Dr. Grimm's analysis - 52.04 bilUon. not counting any 3 to 2 harms. Whatever 

tiie exact amomit of efficiency benefits or the exact amount of competitive harm, the benefits 

do not outweigh the harm to competition. Consistent with the legal principles ui McLean 

. "nicking Co. v. U i:ed States, 321 U.S. 67, 87-88 (1944), which requfre tiie Commission to 

balance the potential harm to competition against any potential efficiencies, this merger, as 

currentiy stmctured, must be denied, or appropriate conditions stmctured that will aUeviate 

the harm to competition whUe maintaining some of the benefits. As the Commission has 

previously stated: 

Revenue transfers that result in reduced competition, the exaction of monopoly 
profits, and the reduction of efficient transportation services reflect private 
benefits harmful tc the pubUc. 

SFSP, 2 I.C.C. 2d at 725 (1986). 

C. Applicants Would Be Able To Maintain A Significant Amount Of Their 
Claimed Benefits Even If Parallel And Duplicative Lines .Are Divested 

A systematic examination of the geographic distributton of the AppUcants' claimed 

costs and benefits attributable to the proposed merger clearly reveals the Applicants' plans 

and intention to focus their efforts on obtaining the benefits available to them in the Pacific 

Northwest. West and Southwest (excluding East Texas), at the expense of the Mid'vvest and 

East Texas, e.g. the Houston to St. Louis Corridor. V.S. 0'Connor/\-urUng at 359-62. 

This objective is cUscemible not only in Applicants' revenue projections, but also in the 

operating plan and capital inve:".tment program that would serve as the foundation for the 

merger, should it be approved. 
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AppUcants' operating plan proposes the consolidation and elimination of many 

putatively redundant or duplicatî -e activities and facUities now being performed or operating 

across what would become tiie merged system. Applicants propose to achieve most of their 

claimed benefits by consoUdating or closing many activities and faculties that are situated at 

points that would become common to the new raifroad. V.S. O'Connor/Darling at 359-360. 

However, an examination of the AppUcants' claimed daUy termi:ial car switching work ir^d 

(cf. AppUcation, Vol. 3, pp. 373-375) shows that, in addition ivi tiie economies of scale 

attributed to the new system, there is a profound shift of activity fron ihe Midwest, which 

experiences a projected decrease of more tiian 8(X) cars handled per day, to the West, 

particularly CaUfomia and the Pacific Northwest, where the Applicants' projections show an 

increase of neariy 600 cars handled per day. / .S. O'Connor/DarUng at 360. Obviously, not 

only is there a net growth of traffic in the West, but Applicants are positioning their 

operations to concentt-ate on the services offered to Westem siuppers and markets. 

Applicants' strategy is even more ftiUy illustrated by an examination of the geographic 

*ribution of the proposed capital investment program tiiat underUes tiie operating plan. 

The worlqjapers supporting the Application identify capital investments to be made over tiie 

first five years foUowing the merger amounting to more than $1.3 biUion. Of this total 

amount, more than 75 percent~or almost SI biUion-is to be invested in the West. The 

ĵ alance is about S300 nuUion. nearly SlOO miUion of which is to be invested m equipment 

systems to support the new raifroad. tiius leaving only about S200 million for capital 

Jvements ui tiie Midwest and East Texas. V.S. O'Connor DarUng at 360. 
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The foregoing capital investments do not. however, inc'ude. or ever consider, tiie 

huge la X)r costs of effecting this consoUdation-should it occur. Labor protection payments, 

several ce costs and employee transfer expenses amounting to over S260 mmion wUl be 

incuned to achieve the labor savings claimed by the AppUcants. V.S. O'Connor and 

Darling, E.\hibit 6. Much of this cost is related to the proposed reductions of employment at 

SP locations in the Midwest that are going to be eUminated in favor of LT fa;iUties and 

locations. These reductions reflect the staffing levels believed adequ- ie to handle tiie 

re<luced. Midwest regional work loads. AdditionaUy. other costs ar( going to be incumed at 

UP's Westem locations where Applicants propose to tram new employees to perform the 

duties of former employees unwimng or unable to leave the Midwest. V.S. 

O'Connor/DarUng at 361. 

It is therefore quiie apparent from Applicants' operating plan, and its attendant capital 

budget, that the management of this new railroad looks to the West as the source of all 

merger benefits. It is in the West that the new ttaffic will be capmred and served. The 

Midwest-with some isolated exceptions-would seem to be regarded by the Applicants as an 

obstacle that has to be survived in order to reach the West. Moreover, tiie glanng 

discrimination in the capital program leads to speculation of what other unidentified markets 

in the Midwest may be abandoned by the Applicants m the years soon to come. 

'iTie AppUcants appear rot to see a long term future in the Midwest, especially in tbe 

Houston to St. Louis comdcr. Accordingly, a readily apparent strategic investment 

altemative would be for AppUc^ts-c- the STB-to seek other investors for that and simUar 

corridors. Interested investors would not onlv reduce the cost of the merger to AppUcants 

1 
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t (witii Uttle or no erosion of Applicants' realizable benefits), but tiiey -nay also have 

complementary stt-ategic mterests tiiat could improve tiie opporuinity for everyone to share in 

increased regional markets. 

Vn. SP'S FINANCU,L VUBILITi SHOULD NOT BE A FACTOR IN THE 
BOARD'S PL^LIC INTEREST ANALYSIS 

WhUe Applicants make much of tiie claimed benefits of Lie merger, tiiev also have 

employed a version of tiie "failing firm" docttine. utilized in standard antitmst cases and tiie 

DOJ HoTzontai Merger GuideUnes. as justificauon for tiie merger. In otiier words. 

Applicants would have tiie Board believe tiiat SP is such a weak camer tiiat it can.̂ ot stand 

alone and may go bankmpt if not allowed to merge witii UP. 

Even if tiie "faiUng firm" docuine was applicable in ICC proceedings (which it is not) 

Applicants have not estabUshed tiiat SP should be tteated as such. A party asserting a failfr.s 

firm position in a merger proceeding has tiie burden of establishing that the merger is tiie 

QDly altemative to tiie eUmination of tiie faUing fimi's assets fror tiie relevant market. 

United States v. General Dynamics Corp.. 415 U.S. 486. 507 (1994) ("[The failmg company 

docttine] presuppc es tiiat tiie effect on competition and tiie 'loss to stockf.olders and injury 

^ to tiie communities where its plants were operated" wiU be less if a company continues to 

ist even as a party to a merger tiian if it disappears enurely from tiie market."). In order 

satisfy tiiis standard. Applicants must show tiiat SP: (1) is in a financial positton such tiiat 

' falure is imminent," (2) is unable to reorganize in bankmptcy. (3) is unable to rind 

aer buyer whose purchase of tiie fttm would pose lesser anticompetitive nsks. and (4) 

tile merger, is such a poor financial state tiiat :he SP's assets will exit ti^e market. • 
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See Joint Department of Justice and Federal Trade Commission 1992 Horizontal Merger 

GuideUnes (Merger GuideUnes), § 5.01. See also, General Citizen Publishing Co.. v. United 

States, 394 U.S. 131, 137 (1969) (citing Intemational Slwe Co. v. FTC, 280 U.S. 291 

(1930)). 

A- Applicants Have FaUed To Establish That SP Faces A Clear Probability Of 
Business Failure 

In order to estiibUsh tiiat a company faces a clear probabiUty of busmess failure, tiie 

faUure mm be immfrienr as evidenced by tiie company's finances, its relationships witii 

finaiiciri mstitutions, and its avaUable working capital at tiie time of tiie acquisition. 

Evidence of a decUne m sales and profits is msufficient by itself to establish a famng firm 

defense. See, e.g., Heartransfer Corp. v. Volkswagenwerk. AG. 553 F.2d 964 , 974 . 982-3 

(5tii Cir. 1977), cen. denied, 343 U.S. 1087 (1978); (company detemuned not to be famng 

despite 85% decUne in sales just prior to acquisition); United States v. Reed Roller Bit Co.. 

274 F. Supp. 573. 581-84 (W.D. Okla. 1967) (prospect of losing aU sales was insufficient to 

support a faiUng company defense). Even tiie fact tiiat a company intends to go out of 

business unless tiie attended merger is approved wUI not. by itself estabUsh a faiUng firm 

defense. See, e.g.. General Citizen Publishing Co.. 394 U.S. at 136-37; SFSP at 709. 

Moreover, "evidence of a declme in market position and varying profits and losses 

cannot be elevated to tiie stanis of a 'faiUng company' by subjective statements of 

management intention or desire to go out of business." United States v. Phillips Petroleum 

Co.. 367 F. Supp. 1226, 1260 (CD. Cal. 1973). affd mem.. 418 U.S. 906 (1974): 5F/5Pat 

249-57 (fmding tiiat SP was not a "failing company", notwitiistanding appUcants' attempt to 
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get approval of their merger on the basis of a failing firm defense evidenced by self-serving 

"forecast[s] of impendmg doom for an independent SPT."). 

In properiy rejecting SP's claim ten years ago tiiat it was a faiUng firm, tiie ICC 

considered the absence of "a precipitously low and declining" ratio of net worth to total debt. 

and its sole creditor's tiireatening "botii a cut-off of credit and foreclosure." Id. at 257. The 

ICC also considered SP's conduct: 

[Tlhere is evidence in the record tiiat steps have been taken to upgrade SPT's 
performance. In the past several years SPT's management has invested heavily and 
devoted substantial attention to improving SPT's plant operations...SPT improved 
maintenance of both track and equipment, expanded its locomotive fleet, upgraded its 
track stmcture, reduced slow orders by 70 percent, increased train speed, reduced 
terminal time by 20 percent, doubled the mUes of ttack surtaced....Productivity also 
improved according to important measures, including ratto of net ton-nules to gross 
ton-miles, reduced expense for crew wages per tiiousand trailing gross mUes. and 
improved ttailing tons per gallon of fuel. 

SFSP at 255-56. The ICC also found iiat SP's statements in its SEC filmgs. outside tiie 

context of thoce issued in connection with the contemplated transaction, "did not mention any 

deterioration in SPT's ability to compete effectively for rail traffic, nor the allegation that 

SPT may soon become unable to pay its obligations as they come due." Id. at 254-55. 

Ten years later, notwitiistanding its ability to stay m tiie market and avoid bankmptcy. 

SP is making the same self-serving, unsubstantiated claims of a failmg company in order to 

&cmtate its merger with UP. Instead, however. SP's financial condition, as evidenced by its 

own SEC filings is far from "imminent failure." Altiiough SP reported net losses of S66.8 

nUion in the second quarter of 1995. just prior to the announcement of its intention to 

witii UP, uiose losses resulted from a "Sl 12.6 miUion pre-tax special charge for tiie 

ve effect ofa change in accounting or post-employment benefits, ..[thus] [t]he 
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company had an operating...mcome of S57.6 mUUon excluding tiie special charge." 

Soutiiem Pacific Transportation Company Fonn 10-Q For tiie Period Ended June 30. 1995, 

at 11. 

At tiie same time, SP also reported: 

tiie capital and debt ttansactions completed over tiie last two vears have 
substantiaUy improved tiie Company's liquidity. For tiie next few years cash 
iiows generated by rail operations wm be insufficient to meet its cash needs 
mcludmg acqmsitton of equipment and otiier necessary capital expenditures 
in order to sattsfy tiiese cash flow requirements, as well as satisfy financial 
covenants m its credit fadUties, tiie Company nust continue to improve its 
oi^rattng results and obtam equipment financm, whUe mamtaming its bank 
cmiit tacmttes for use from time to time as required....As of June 30 
1995...[t]he Company had $300 mmion available under its revolving credi' 
tacmty and $150 mUUon avaUable under a separate terni loan facUit̂ -. 

Id. at 15. Moreover, SP reported tiiat. "[tjhe Company is continuing its plan of expansion 

and upgradmg of its locomotive and freight car fleets pnncipaUy tiirough capitaUzed leased 

financmg, . . . [which] has [been] completed . . . for 278 of tiie new locomotives. 17 of tiie 

remanufacttired locomotives and aU of tiie new and used hopper cars" Id. at 16. 

Witii respect to revenue per ton miles, SP reported: 

For the s^ond quarter of 1995, carloads increased 1.2- and revenue ton miles 
increased 9.2% compared to tiie same period m 1994. The average net freieht 
revenue per ton-mUe...declined by 8.8% compared to tiie second quarter of 1994 due 
pnncipaUy to an mcrease m ttaffic volume for commodittes which generate lower 
revenue per ton-mUe (e.g., coal ttaffic). 

Id. at 8. SP also reported mcreased ttam and engine crew employment, and tiius increased 

employment costs of 1.7%, Ui order to "improve customer service." Id. at 10-11. 

Altiiough SP may be expenencmg some cash flow problems, tiiese are due largely tc 

its expansion, upgrading and improved service modes, hardly tiie types of operattons entered 

intc by famng firms. Insteac oi evidence of a "precipitously low and declinmg ratio of net 
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w->itn tc total debt, SP's financial statements evidence the conttary. Conttary to evidence 

tiiat Its sole creditor is going to cut it off and foreclose on existtng loans, SP has evidenced 

its continued abiUty to obtain tiie capital necessary to expand and upgrade, enabling it to be 

an even sttonger more viable competitor. 

B. Applicants Have Failed To Consider Reorganization 

The requirement tiia: reorg-mization prospects be unsuccessful flows from tiie 

requirement tiiat tiie contemplated merger be the onjv option for keeping the assets of tiie 

"faUmg" fimi in tiie market. See. e.g.. Citizen Publishing Co., 394 U.S. a 138. If 

reorganization is possible, tiie firm could remain a viable market participant witiiout tiie 

merger. There is no evidence in tiie record tiiat SP has even considered reorganization as an 

alternative to its finanrial condition. Thus, SP cannot argue tiiat reorganization prospects 

•would be un successful. In fact, tiie record evidences tiiat SP only engaged in analyses of its 

fmancial condition within the context of its successful merger with UP. 

For example, SP's financial officer responsible for analyzing a restmctunng of SP 

should • merger vith UP not succeed testified tiiat no such analysi: had been performed 

and that he had not participated in any discussions regarding any possible Utemative sources 

of capital for SP as a stand-alone company. (Gray Deposition at 179-80.) A.iotiier officer 

testified tiiat SP had not analyzed tiie option of reducing oome of its ser/ice or even the cost 

of financin£ as an altemative to being acquired by UP. (Yarberry Deposition at 142. 144.) 

This testimony is mconsistent witii a claim that reorganizaaon in bankmptcy was an option 

unavailable to SP, Instead, tins evidence establishes that SP never even considered 

bapjQTjptcy as an option, nor did SP consider Lhat its railroad as^ti would not be operated. 
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r p decided that it would be a more profitable company if it were acqufred by UT 

herefore, pursued only that strategy. 

C The Record Fvidenre< That There Are Other Willing Purchasers Of SP WTin 
Wc'Uld Have Posed Fewer Anticompetitive Problems 

Before a "faUmg company' defense can sanction a merger, it is necessary for 

AppUcants to estabUsh tfiat tiiere are no altemative buyers interested in acqufring tiie faiUng 

firm tiiat may provide a less anticompetitive acquisition. This requfrement generaUy is 

satisfied upon a showuig tiiat a good faim, dmgent search was undertaken and tiiat no wilUng 

altemattve buyers were available. See, e.g., Golden Grain Macaroni Co. v. FTC. 472 F. 2d 

882, 887 (9tii Cfr. 1972) (where tiiere is evidence of otiier logical buyers, merely pointing 

out tiiat tiiey decUned to buy tiie target is not enough to prove tiiat tiie acquinng party is tiie 

only purchaser); Black & Decker Mfg Co., 430 F. Supp. at 781, n. 96 ("mere 

announcement of merger plans does not constittite an appropriate search for an altemative 

purchaser"). 

Applicants are in no position to make any such claim regardmg tiie absence of 

altemative buyers. Instead of engaging in any type of search for altemative buyers. SP 

REDACTED 

(Yarbemy Deposition at 95). Moreover, SP insttucted its investment banker. Morgan 

^^'^^y REDACTED ^^""'̂ ^ Deposition at 103-104 ) As a result. 

M'~"-'>an Stanley f 

even tiiough Mr. Runde was aware tiiat KCS and Conrail each had expressed interest 

in acquiring a portion of SP. Id. at 25. 85. 103-106. Indeed, as discussed m tiie verified 

statement cf Mr. Jack Giocia, nxecutive Vice-Presidei.i of GRl, Inc., tnere are numerous 
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parties lhat have indicated the desire to purchase numerous segments of tiie SP. (V.S. Grocki 

at 351) 

D. Applicants Should Not Fie Allowed To Circumvent The Pubiic Interest 
Standard On The Basis Qf A Wedkened Competitor Defense 

.Applicants would lead tiiis Board to believe that UP must be allowed to merge with 

SP in order to protect SP from imminent financial problems. Yet. even if SP were on the 

verge of bankmptcy (which it is not), the STB should not approve an otiierwise 

anticompetitive merger simply to preserve SP as a viable, corporate entity-whoHy intact. As 

this Coramission has said numerous times, its focus is on protecting competition, not 

competitors. Rio Grande Industries, Inc., - Purchase and Trackage Righ's - Chicago, 

Missouri & Westem Railway Company and Line Between St. Louis. MO, and Chicago, IL. 5 

I.C.C. 2d 952, 1989 ICC LEXIS 284 at •33 (1989) ("In conttast. a showing of expected 

substantial harm to a particular competitor as a result of a ttansaction is not equivalent to a 

showing of hami to competiuon"); Blackstone Capital Parmers L.P. - Control Exemption -

CNW Corporation and Chicago and Nonh Western Transponation Company. 5 I.C.C.Zd 

[1015, 1019-20 (1989) (harm to a particular carrier is not equivalent to harm to competition). 

,In fact, tills is reinforced in the Commission's own policy statement regarding rail mergers: 

We have seen that the bankmptcy. liquidauon. or abandonment of lines by a 
carrier does not necessanly mean the cessaaon of rail serv ice to the public. 
The emergences of short line carriers and community owned or subsidized 
Unes has demonstrated lhat where there is a demand tor a service tiiat service 
can be provided. We will not artificially and unneces:>dniy restnct the action 
of the marketplace by placing too great an emphasis on the harm to individual 

1̂ ' carriers. The preservation of corporate entities is not the same as the 
preservation ot competition or essential service. 

id Consolidauon Procedures. 363 I.C.C. 784. 788 (1981) (footnote omitted) (emphasis 
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AppUcants are fiilly aware of tius principle and have argued in numerous cases that 

conditions should not be imposed simply to protect a particular carrier from tiie results of tiie 

marketplace, frideed. Applicants' Wimess Barber echoed sttong support for tins notton in his 

depo?ition: 

A. 

Q. 

A. 

I've noted tiiat in my testimony, but tiiat has not anything to do witii 
competitive harm. The emphasis in tiie law is tiie effect on competition witii 
tiie em.phasis upon fhe last tiuree letters, i-o-n. 

So you don't have [sic] view tiie revenue diversion as a harm to competition? 

If because otiiers are ui a better position to compete and are posmlated to 
provide greater co.npetition somebody else loses sometiiing as a result, 
assunung tiiat tiiey are not able to indeed increase and improve tiieir own 
competitive position, I don't see tiiat as a harm to competition. 

(Barber Deposition at 45-46). 

WhUe tiiese statements were made witii regard to a competitor weakened by a merger, 

tfiey hold m equal force witii regard to a competitor sttengtiiened by a merger. Much of 

AppUcants' case asserts arguments tiiat UP wiU be sttengthened by tiie merger, and tiiat tiie 

merger is tiiereby "pro-competitive." Many wimesses raise serious questions witii regard to 

botii tiie degree to which UP and SP need sttengtiienfrig as competitors and tiie degree to 

which tills merger provides such sttengtiiening. V.S. Grimm at 161. Given Mr. Barber's 

statement, it is curious tiiat AppUcants now claim tiiat tiie STB should approve tiiis 

ttansaction in order to save SP from financial A-eakness and tiiat approval ot tiie merger 

would sttengtiien UP. Regardless of how tiic SFB ultimately mles on tiiese issues, tiie 

impact on AppUcants, as competitors, has no legitimate role in tiie analysis of tiie merger's 

impact on competition. 
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Ten years ago, tiie ICC rejected to a claim by SP m connection witii its failed attempt 

10 obtain approval of its merger witii SF tiiat "tiie financial weakness of a merging fimn may 

prevent a tiireshold detemunation tiiat a merger will reduce competition," SFSP at 832. Ten 

years la'er, notwitiistanding its e.irlier predilections of impending doom unless it were 

allowed to merge witii SF, SP is still an independentiy operating raifroad. Just because SP 

does not have profit margms as high as some of its competitors, SP ^̂ s no basis for claiming 

tiiat tills enables it to bypass review by the Surface Transportation Board's, reduce rail 

competition and be free to merge witii UP. 

v m THERE IS A COMPREHENSrVT DrVTESTrTLTlE SOLLTION AVAUABLE 
™ S I G N i n C ^ " r L Y REDUCES THE COMPETmVE HARNIS ALLOVN S 
APPLICANTS TO MAINTAIN THE NLUORm OF THEIR PL1BLIC 
BLNXmS P R O ^ ^ AN ADEQUATE RETLTIN TO SHAREHOLDERS. 
ANT) PRESER\TS JOBS 

A. nivP^ntrre Is Cnn.i.tent With The Board's Leeal Standards For Imposing 

Conditions 

In evaluating whetiier a merger is in tiie public inie:est. tiie Board should to detemune 

I what competiuve hann is dfrectiy and causally related to tiie merger and distinguish tiiat 

harni from any pre-existing, anticompetitive condltton or disadvantage tiiat oti-.er raUroads. 

shippers, or communities may aave been expenencmg. It is tiie harni that is causally related 

to tiie merger tiiat tiie Board will ameliorate with condiuons. BNSF at 54. The Board wm 

impose conditions "to ameUorate longstanding problems which were not created by tiie 

ger," nor will tiiey impose conditions tiiat "are in no way related eitiier directiy or 

ctiy to tiie involved merger." BNfFnsco. 360 I.C.C. at 952 (foomote omitted); see 

UP/CNW, sUp op. at 97. 
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The divestittire conditions requested by KCS involve tiie exercise of tiie Board's 

conditioning power under fomier section 49 U.S.C. 11344(c) and are specifically directed at 

nisolving hann related to tiie merger. Section 11344(c) gives tiie Board broad autiionty to 

impose conditions governing raUroad consoUdations. As has previously been discussed, tiie 

ICC Temunation Act specificaUy modified tiie conditionmg autiiority contafried witiun tius 

provision to make it explicit tiiat "[t]he Board may impose conditions govemUig tiie 

transaction, mcluding tiie divestittire of parallel ttacks." While tiie ICC always had tiie 

autiiority to impose divestimre, divestimre was rarely, if ever, imposed as the remedy. By 

adding tills language. Congress was making it clear that divestimre was as vaUd of a remedy 

as ttackage rights. ICC Temunation Act of 1995. Pub. L. No. 104-88, 109 Stat. 803 

(1995); H. Rep. No. 104-422, lO^tii Cong., 1st Sess. 191 (1995). 

A requfrement of divestimre is not an unprecedented condition for a merger m tiie 

ttansportation mdustty. As described m tiie Verified Statement of Mr. Lawrence J. White, 

divestiture has been requfred as a pro-competitive remedy in a merger case mvolving 

airUnes. V.S. White at 131-32. In 1986, Texas Air sought to acquire Eastem AirUnes. Ui 

order to preserve afrUne com.petition in tiie Boston-New York-Washington conidor, tiie U.S. 

Department ofTransportation conditioned ics approval of tiie merger on tiie requu-emeni tiiat 

Texas Afr seU takeoff-and-landmg slots at National, LaGuardia, and Logan Airports 

(mcludmg airport gates at LaGuardia and Logan) to a competing airime. A similar condition 

is necessary to remedy tiie anticompetitiv z effects of tiie UP/SP merger. 

Because conditions generally tend to reduce tiie benefits of a consolidation, tiiey are 

imposed only where certam cntena are meu W m T . 4 I.C.C. 2d at 437. The criteria for 
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1 
imposing conditions to remedy anticompetitive effects were set out m tiie UP/MPfWP 

decision. 366 I.C.C. at 562-565. There, tiie Commission stated tiiat tiiey wUl not impose 

conditions unless tiiey find tiiat tiie consolidation may produce effects harmful to tiie public 

interest (such as a significant reduction of compeution in an affected market), and that the 

conditions w-m ameUorate or eUminate tiie harmful effects, wm be operationally feasible and 

wiU produce public benefits (tiirough reduction or eUmination of the possible harm) 

outweighing any reduction to tiie public benefits produced by tiie merger. 

The divestiture conditions requested by KCS meet all of tiiese criteria. Dr. Grimm'? 

analysis detaUs tiie 2 to I competitive harms tiiat wiU occur tiiroughout the countty. mcluding 

tiie Hou. ton to St. Louis, Houston to New Orieans. and Houston to San Antonio markets. 

He also shows tiie harms tiiat wm occur in 3 to 2 markets, such as for grain shipments from 

Central Kansas and shipments mto Mexico. V.S. Grimm at 213-216. See also, filmg of 

l ! | Tex-Mex, V.S. Gnmm. In general, tiiese harms wiU occur because tiiere will be reducnon 

of mdependent rail routings m tiiese corridors, and tiiat uiick and source competition are not 

adequate substimtes for the loss of tiiis competition. 

Applicants admit tiie existence of competitive harm, at least witii respect to 2 to 1 

pomt shippers, and m order to resolve tiiose harm, ttiey have reques-.ed tiie Board to irnpose 

tiie BNSF ttackage rights Agreement as a condition tc tiie merger. Thus, neitiier party-

disputes tiie notion tiiat tiiere is competitive harm (the argument is over tiie extent to which 

i^ere is competitive harm). The issue for tiie Board to determine is what is tiie best way to 

:jlve tiiat competitive harm. 

The Commission's words in tiie SFSP case profoundly speak to these issues: 

102 -



[W]e have before us proposed conditions whicli, when viewed nairowlv, 
appear to aUeviate some of tiie anticompetittve problems, whUe continuing or 
creating otiiers, and rearrangmg tt^fic patterns in ways tiiat may have 
unforeseen consequences. . . We are compt-'led to deny tius merger proposal 
m tiie absence of a solution tiiat would botii resolve tiie identified 
anticompetitive prtiblems and fiimish us witii a basis to expect tiiat tiie mer'̂ ed 
earner would become and remain a sttong and effective competitor. 

SFSP, 2 l.C.C.ld at 827 (1986). The Commission does not have to deny tiiis merger. It is 

clear tiiat divestittire, and not tfie grant of ttackage rights to BNSF. is tiie solution tiiat would 

aUow Applicants to maUitafri most of tiieir efficiency benefits in aU major comdors whUe at 

tiie same time protecting shippers from competitive harm. 

The divestimre solution is tiie most consistent witii tiie principles estabUshed m 

UP/MP/WP for imposing conditions. For a condition to be imposed, it must ameliorate or 

eUmfriate tiie harmftil effects and be operationaUy feasible. As numerous verified statements 

estabUsh, die ttackage rights Agn«ment wUl not ameUorate tiie competitive effects for a 

vanety or reasons: it does not preserve shippers' buUd-out options: it does not resolve 

situations where shippers could ttansload to eitiier tiie UP or tiie SP, it forces shippers to find 

new receivers for tiiefr product; it does not take mto account shippers who curtentiy benefit 

from product and source competition between UP and SP; it will result in increased rates 

because BNSF rates wm be much higher tiian tiiose tiiat had previously existed. 

Furthennore, as established by KCS wimesses Swanson. Rawert, Rees, and Plaistow. 

and the fiUng of ConraU, tiie BNSF ttackage nghts wm not be operationally feasible for a 

variety of reasons: BNSF's costs will be significantiy higher tiia^n UP/SP's; BNSF does not 

hâ 'e the storage capacity avaUable; UP/SP's bi-directional operations will interfere Aith 
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BNSF's operations; and BNSF's interchanges wiih eastem carriers at St Louis wiU be 

significantiy impaired. 

In that the BNSF trackage nghts will not ameliorate the competitive harm and wUl not 

be operationally feasible, divestiture becomes tiie rational solution. Divestiture of parallel 

track and duplicative faciUties in those comdors suffering competitive harm is actually more 

consistent with the poUcies surrounding Lhe imposinon rf conditions than are trackage nghts. 

Divestiture to a qualified buyer resolves most, if not all. of tiie problems. Because there wUl 

not be two competing comparties operating over the same tracks and faciliues. as there are 

witii trackage rights, none of the mherent operating difficulties associated with trackage 

rights are present. V.<! Swanson at 12 ("Ownership provides the ability to be u^ly 

compeutive.") 

Divestimre of parallel tracks and facilities, at least in those relevant markets where 

tiie benefits of tiie transaction do not outweigh the harm to competttion. means that every 

shipper who wiU see a reduction of competition from two carriers to one. not just a small 

few who happen to fit Applicants' definition of 2 to 1. wiU have its competitive options 

preserved.*' 

In sc-ne recent line sale contracts, the purchasers of branch lines which the Class I 
sold are required to exclusively deal witii the seller or to interline with the seller the 
Jnderance of traffic originating and terminiang on the branch line. B.VSF. slip op. at 
Such exclusive dealing arrangements, ii imposed upon the purchasers of Unes which 

STB may order divested as a condition to tiie proposed UP/SP combination, could be 
by UP/SP to undermine the efficacy of these very divesuuires. Thus, any ordered 
itures must be condiuoned further tiirough the prohibition of any exclusive dealing 
ittons aru^-iitd iu tiio>c âies. 
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AppUcants wiU of course sttenuously object to divestiture on tiie grounds tiiat the 

condition (divestimre) is not narrowly tailored to remedy the anticompetitive effects and wil' 

put its proponent in a better position than it occupied 'oefore tiie consoUdation. Citing, 

UP/CNW. sUp. op. at 97; See also, Milwaukee-Reorganization-Acquisition by GTC, 2 

I.C.C. 2d 427, 455 (1985); Soo/Milwaulcee I I . 2 I.C.C.2d at 455; UP/MP/WP, 366 I.C.C. at 

564. Yet. divestimre is the only remedy that does not violate tiiese guidelines. 

Requfring tiie sale of one of tiie parallel Unes m tiie Houston to Sr. Louis corridor, for 

example, does not place any shipper in a better position than it was before the merger. It 

simply replaces one owner, SP for example, witii anotiier owner, KCS for example. Every 

shipper on tiie UP line (which parallels tiie SP from Houston to St. Louis) who had benefited 

from tiie fact tiiat SP also served that corridor, would they have KCS serving over the exact 

lines and facUities between the exact origin aj;d destination BEA's. No shipper is placed in a 

better position than before the merger. 

On the other hand, the conditions requested by Applicants, e.g.. imposition of the 

BNSF trackage righ's Agreement, wili actuaUv p'ace some shippers in a better position tiian 

before the mergci.'^ As noted m Dr. Grimm's statement. Applicants granted BNSF access 

to aU 2 to 1 pomt shippers regardless of whetiier or not ttacks, barges, or otiier forms of 

cor petition may have restrained UP/SP's rates after the merger. AppUcants also granted 

** Thif analysis takes Applicants' assumptions regarding the ability of BNSF to compete 
on face value. If the Board were to impose the BNSF Agreement, and only that Agreement 
as a condition, it would be agreeing with Applicants' assumption. However, if the 
Agreement is imposed given tiiose assumpuons. this may actuaUy place some shippers in a 
better pcsitio-i tiian tiiey v?rc before tiie merger, tiius violaUng tiie ciiicua csubiished m 
UP/MP'WP. 

- 105 -
i 



t 
BNSF access to all 2 to 1 point shippers regardless of whether or not tiiere may have been a 

monopoly bottieneck carrier at destination or origin. Dr. Grimm's analysis focused on 2 to I 

and 3 to 2 impacts m those corridors that involved independent raU routings and tiius took 

mto account the effects of bottieneck carriers. In tiiis sense, divestiture in those corridors 

identified by Dr. Grimm is a significantiy better remedy tiian tiie BNSF .Agreement because 

divestimre in tiiose corridors places all shippers in the same situation as before the merger, 

no better and no worse, and does not favor some shippers over otiiers, as tiie BNSF 

Agreement does. 

Applicants may also object to divestimre on tiie grounds that divestimre in those 

specific corridors requested by KCS wiU significantiy reduce the public benefits of the 

transactton conttary to tiie criteria contained in tiie UPtMP/WP decision. 366 I.C.C. at 562-

565. Yet. Mr. O'Connor and Mr. DarUng have clearly estabUshed tiiat tiie majoriiy of 

Applicants" claimed benefits are not m the Houston to St. Louis or Houston to New Orleans 

conidors. but are concenttated m the West. V.S. O'Connor/Darling at 358-362. Indeed, 

Applicants themselves argue that a large majonty of the benefits come from the proposed 

actions in tiie 1-5 Corridor and tiie Soutiiem/Sunset Route. App.. Vol. n. V.S. Peterson at 

22-40; 45-53; 59; 81; and 83-85. WhUe AppUcants do discuss reasons why Houston to Su 

[ Louis and Houston to New Orleans traffic will not be subject to Applicants' monopoly 

[power, curiously missing from tiieir analysis is any discussion of tiie public benefits tiiat wiU 

ue in tiie Houston to St. Louis and Ujuston to New Orleans corridors. 
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B. SP Does Not Need To Mer̂ e To Remain Financially Viable 

Most significantiy, however, is the fact tiiat SP, while certainly no financial 

poweriiouse, has had consistentiy improved eammgs over tiie past few years and recentiy has 

begun to eam amiual profits. Altiiough SP :eported net losses of $66.8 mUlion in tiie second 

1^ quarter of 1995. just prior to tiie announcement of its mtention to merge witii UP. those 

losse: resulted from a "$112.6 mmion pre-tax special charge for tiie cumulative effect ofa 

change in accounting or post-employment benefits...[tiius] [t]he company had an 

operating...mcome of $57.6 milUon excluding tiie special charge." Soutiiem Pacific 

Transportation Company Fomi 10-Q For tiie Penod Ended June 30, 1995, at 11. 

The notion tiiat SP is a financially v,.ble entity is confimied by tiie empincai work 

done by Mr. Frank Berardino, President of GRA, Uic. Mr. Berardmo has done an analy. 

of SP's financial stattis using tiie statistical bankmptcy model first developed by Edward 

Altman.*^ The statistical model developed by Altman produces a s o i l e d Z-score, which 

summarizes tiie relative financial sttengtii of carriers. By usmg a sample of data tiiat 

mcluded both solvent and msclvent camers, Altman was able to discnminate between the 

two groups effectively. Altiiough tiie inputs mto tiie model are financial ratios, typically 

used by financial analysts, tiie results of tiie model are purely empincai. That is, the 

classification of raUroads as healtiiy or unhealtiiy requires no individual judgment by tiie 

analyst. V.S. Berardmo at 283. 

ysis 
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Fmancial data were taken from submissions (to tiie Uiterstate Commerce Commission 

for tiie year ending December 31, 1994) by Soutiiem Pacific. Conrail. CSX. Norfolk 

Southem, Santa Fe, BurUngton Nortiiem and Union Piicific (see Appendix A^ and the model 

applied to tiiis data. The results of tiie Z-score model were as foUows: 

1994 Z-SCORE 

Southem Pacific .79 

CvinraU 1.76 

CSX 6.35 

Norfolk Southem 5.30 

Santa Fe 2.12 

Burlington Northem 3.37 

Union Pacific 3.25 

Source; V.S. Berardino, Appendix A. 

The Z-scores for all seven railroads exceeded tiie -1.465 level below which 

bankmptcy is Ukely. Through tiie application of Altman's model. Mr. Berardino states tiiat 

"Soutiiem Pacific RaUroad (SP) would be fmancially viable if it remained independent, and 

would remain so in tiie near-term (at least two years)." V.S. Berardino at 283. 

Moreover, if divestimre is imposed as a condition, two optiofs are possible: (1) the 

^mmission could aUow immediate consummation of tiie transaction subject to divestiture of 

named Unes -vitiiin a given period of time; or (2) divestittire could be a pre-condition for 

ŝummation. If tiie latter option is chosen and Applicants choose to go fonvard with tiie 

sacticn, Lh:-c ;r.ay be concerns about die iuicui ui SP during uie divestiture process. iMr. 
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Bemndtoo s analysis malces i, clear tf,a,. even if u,e divesuture process ulces „vo years to 

complete. SP will continue as a viable Hnancî  enti.y during to, process. >f ,he firs, option 

is chosen u" can consummate die mnsaction and begm assimilation of all assets not 

ottered dtvested. Dunng this process, the SP Unes will also continue to provtde a revenue 

stream to UP's eamings and can continue to t̂ main financ^y viable, f-..nhermore. stnce 

KCS ts not calling for divestifure of SP's lines ,n *e 1-5 Corridor or tn *e Soutiiem 

Comdor, the areas where tiie pubUc benefits of the tiansaction <,u.te possibly outwe.gh the 

competitive ham,s. Applicants wiU begin to achieve tiiese benefits dunng Uie d.vestiture 

process. 

C. ^ g M ^ ^ , j ^ t 0 O ^ ^ Bttyer ,s ron.. ,en, Wi,h r . . . ^ . . , . „ „ 

KCS is no, asking tiie STO to grant approval for KCS to purchase tite Unes titat 

Should be d,ves«d. Instead, KCS ts requesting to, such a divestimre ar.d trackage rights be 

ordered as a condition to the merger ^d titen a market suppUed solution be provided. 

Allowing a market supplied solution to a compeutive problem ,s what dte ICC m effect M 

in to « 4 I.C.C.2d 409 a m , , case. ,„ to. case, to ICC found an adverse impac, 

on competition in tite movemem of grarn ongtnating ,„ to area nonh a.-,d wes. of Kansas 

City, TTte ICC concluded to. to adverse .mpac. on gratn movements would be aUeviated 

by a grant of tiackage rights to eitor ATSF. SP or KCS and did no, specify wha. carrter 

should ge. to access, TTe appUc^. were requtred ,o „egotia« a tiackage righ.s Agreemen. 

Witi, one of to mree railways, 4 ,,C,C,2d a, 4.7, 452-458, KCS eve„,ually acqutred tose 

rights. 
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A similar process was followed in tiie BNSF proceeding where tiie BNSF was directed 

to grant ttackage nghts to one of tiie tiiree carriers able to serve tiie Oklahoma. Gas & 

Electtic's Sooner Stations. The Commission did not select tiie camer tiiat would be awarded 

tiiese nghts. but relied upon BNSF and tiie marketplace to provide tiie solution. BNSF, sUp 

op. at 68 (1995). 

A simUar process should be allowed to occur m tiiis proceeding. A review of the 

pubUc record mdicates tiij.t tiiere are numerous parties tiiat have expressed botii the 

.;^mgness and tiie capabiUty of purchasing certain parallel Unes if such Unes were ordered 

divested. Uideed, Mr. Michael Haverty, Chief Executive Officer of The Kansas City 

Soutiiem Railway Company, has submitted a verified statement expressmg bch tiie desire 

and the wilUngness of KCS to purchase the Unes m tiie Houston to St. Louis, Houston to 

New Orleans, and Houston to San Antonio markets. He also states tiiat KCS has botii tiie 

financial capability and tiie operational capabUity of purchasmg tiiese lines and related 

facUities. V.S. Haverty at 142-144. 

Ul addition, if tiie paraUel Unes from Kansas City to Califomia along tiie Centtal 

Comdor are also divested, which are corridors tiiat Dr. Gnmm has found wUl suffer 

competitive harni, KCS is wUUng to cooperate witii any camer tiiat acquires tiiose lines. 

Specifically, KCS endorses the concept as put forth by the "Joint Shipper Statement In 

Opposition To Merger Unless Conditioned As Proposed In Responsive Application of 

.Montana RaU-Link. Inc." tiie joint fiUng of the Westem Snippers Coalition, the Mountam-
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Plauis Commimities & Shippers Coalition, and otiiers which proposes a comprehensive 

solution for tiie harms m tiie Centt^ Corridor. V.S. Haverty at 144.** 

D. KCS Is A Ready. Willing. Able. And Financially Fit Buyer 

Mr. Haverty also expresses tiie desU-e of tiie KCS to "step into tiie shoes" of tiie SP 

with respect to those trackage rights granted to SF in the BNSF proceedmg in order to serve 

the Cenlral Kansas grain markets. This would restore the competitive balance m that area 

tiiat wiU be lost as a resuU of tiie merger. V.S. Haverty at 144. 

If KCS is the successful bidder for any lines ordered divested, KCS is prepared to 

submit, pursuant to any stamtory and reg'Uatory requirements, aU necessary information to 

aUow the Board to make an informed judgment as to KCS's abUity to provide adequate 

service in order to restore the competitive balances in tiiose corridors that wiU see a 

reduction of competition after the merger. V.S. Haverty at 143. 

UP claims that u reached an Agreement with BNSF because BNSF was the only 

carrier capable of providing tiie required access to mitigate Applicants' admitted competitive 

harm. Mr. Anschutz says "its the customers tiiat have said, if you're going to do tius deal, 

we want you to bring in a real competitor. And that's the BN/Santa Fe." (Anschutz 

Deposition at 205.) Mr. Rebensdorf says "customers were making their views known ui 

particular about the need to have a sttong carrier." (Rebensdorf Deposition at 111.) Yet, 

when questioned what shippers had expressed a preference for BNSF over KCS. he was able 

1 

(I 

KCS is also v.illLng ?jid able to x.zA -.-iih any of tiie otiie' perties that have expressed 
an mterest in purchasing and operating the Central Corridor lines. 
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to name only one, claiming tiiat certain unnamed marketing people had told him of the 

shippers preference for BNSF. 

It is peculiar tiiat UP claims KCS is too small of a railroad to provide shippers witii a 

competitive solution. (Anschutz Deposition at 204-206). but tiien completes an Agreement 

witii tiie Illinois Centtal aC), a carrier of similar size to KCS. to give IC fttst preference, 

after BNSF. to any lines or ttackage rights that may be awarded as a condition of tiie 

merger. (Redacted Version) Applicants' Submission of Settlement Agreements witii Utah 

RaUway and lUinois Centt^. Exhibit B, (UP/SP "4). Curiously, tiie Unes for which IC 

wUl be given "first choice" to buy are precisely tiie same lines which KCS asked to buy 

dunng its negotiations witii UP and for which UP refused to sell to KCS because KCS would 

be an ineffective competitor. 

The Agreement witii IC establishes beyond any doubt tiiat Agreements or conditions 

granted to regional raUroads witii less scope tiian tiie BNSF is an acceptable means, in UP's 

own view, of addressing competitive harms • ot already addressed in tiie BNSF Agreement. 

The Agreement witii IC is also a tacit acknowledgement by UP tiiat tiiere may 

anticompetitive problems tiiat are not covered by tiie BNSF .\greement. 

E. There Are Numerous Buvers For SP Lmes 

Finally, according to press reports. UP has stated its intention to "walk away from tiie 

if SP's Houston to St. Louis line (the Cotton Belt) is required to be divested. Watson. 

ore Access May Scuttle UP/SP Deal. JOURN.\L OF CoMNtERCE. Jan. 11. 1996. A l . First, 

(.is a not so tiunly veiled tiireat to tiie independent judgment of tiiis Board. It is for tiie 
K. 

J, and not UP, to determine what is 'oest for tiie public interest. If requiring a ^ 
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divestiture condition is necessary to preserve competition, it should be imposed witijout 

respect to UP's desues. Second, accordmg to tiie article. Mr. Bromley. UP's spokesperson, 

stated tiiat if KCS's requested conditions are imposed, "it guts tii^ benefits of tiie merger." 

Curiously, as tiie vast majority- of UP's claimed pubUc benefits are m tiie West and only a 

small percentage of tiie claimed benefits are m tiie Houston to St. Louis conidor. V.S. 

O'Connor/DarUng at 258-362, one must wonder what "benefit;" UP refers to when it claims 

a sale of tiie Cotton Belt wiU gut its benefits. 

^' Despite UP's claimed public benefits UP reailv wants private benefits 
in the form of increa.sed rates 

Mr. Jack Grocki, Executive Vice-President of GRI. Uic, penomied a financial 

analysis of UP's claimed benefits. His analysis was based upon SP's stated mtention to sell 

tiie entire raUroad "intact" and UP's proposal to buy tiie SP as a "whole" and not "seU o f r 

any of the pieces. Based upon AppUcants' claimed "synergies" between UP and SP. lAi. 

Grocki fmds tiiat tiie value of SP (to UP) falls somewhere m tiie range of $14.18 per share to 

$21.27 per share. This range of values represents tiie maximum price UP should be wUUng 

to pay for tiie SP based upon tiie synergies. Smce all of tiiese values are below tiie minimum 

offer of $25 per share m tiie merger proposal, UP appears to be paying a premium for tiie 

SP. V.S. Grocki at 340-43. It is unlikely tiiat UP would accidentally overpay for an 

acquisition. Therefore, UP must intend to make up tiie premium from a source not reflected 

in its merger appUcation. The lUcely source wiU be tiirough increased margins on existing 

business-ui otiier words, tiirough increased prices to shippers. V.S. Grocki at 343-44. 

Based purely upon tiiis financial analysis, if UT/SP chooses to apply a rate increase 

across ti-? board to aU shippers m order to make up tiie premium, tiie result will be a rate 
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f increase m tiie range of 0.6 percent to 2.0 percent. However, smce competition may hold 

down UP/SP's prices m some areas. UP/SP will selectively apply price increases to tiiose 

commodities and ttaffic lanes where competitton is less vigorous, e.g. where UP/SP can 

exercise near monopoly power. If LT/SP selectively applies a rate increase to only tiiose 

shippers susceptible to monopoly pncing, tiie result will be a rate increase in tiie range of 

one percent to as much as 21 percent.*' V.S. Grocki at 344-45. 

2« Divestittire of SP lines is fair to SP shareholders. 

If certain conditions are imposed and UP does "waUc away from tiie deal." tiie Board 

should not be concemed about SP's financial viability. As Mr. Berandino established. SP 

could continue as a financial viable carrier if tiie proposed merger was denied. Ui addition, 

as is clear from tiie public filmgs. tiiere are many caniers who desire to purchase portions of 

tiie SP. Unfortunately, m Mr. Anschutz's zeal to keep tiie SP intact, he has not even 

considered tiie option of seUmg certain viable SP lines to different rail callers. Indeed. Mr. 

Anschutz, tiie conttolUng stockholder of SP, insu^cted his analysts not to consioer any 

(Runde Deposition at 103-04; Anschutz Deposition at 142-143, 

178-179). 

One would expect that since tiie value of SP (to UP) falls somewhere in the range of 

I $14.18 per share to $21.27 per share and tiiat UP is paying S25 per share tiiat SP 

^ Usmg a modified set of data supplied by Mr. John Darling. Mr. Grocki predicts tiiat 
' t n fZ^ ' ^ ^ ' ^ ^"^'oti wUl be evcit iagher again depc-?d:ng largely on the portion cf UP'"̂ P 
• «"nc susceptible to monopoly pricing. V.S. Grocki at 346-347. 
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shareholders should be satisfied.*" Yet. Applicants have not requested a finding under 

Schwabackher v. United States, 334 U.S. 142 (1948) tiiat tiie pnce paid to SP shareholders is 

fair and that minority shareholders wUl not be disadvantaged due to the transaction. Perhaps 

Applicants have not done so because such a fmding could not be made under the current 

proposed transaction. 

Smce tiie announcement of tiie proposed LT/SP merger, numerous shippers, carriers 

and other interested parties have pubUcly indicated an interest in acquiring portions of the 

Southem Pacific Unes. Included among the carriers that have expressed such an interest are: 

Kansas City Southem 
ConraU 
Montana RaU Link 
Wisconsm Central 
Gateway Westem 
Texas Mexican 

Mr. Grocki performed an analysis tiiat evaluated tiie price tiiat tiiese carriers either 

independentiy or in combination would pay for the vanous Unes and whetiier it would result 

in an increased value of the SP to its shareholders, versus the sale of tiie SP intact to the 

UP. '̂ He evaluated a number of break up scenarios for tiie SP. Nearly aU of tiie scenarios 

*° The fact that SP shareholders are receiving a "premium" for tiieir shares does not 
dettact in any way from the anticompetitive aspects of this transaction. Indeed, what is 
occurring is precisely what one would expect to occur when a buyer is attempting to 
purchase a company tiiat would give it monopoly control—the buyer is willing to pay more 
for the shares than their tme worth, and the shippers, who are going to be subject to the 
monopoly, are concemed about pnce increases. 

In performing his analysis, Mr. Grocki did not speak ŵ th any of the camers 
interested in acquiring the various line segments. His opinion as to the amount a carrier 
would be wUUng to pay for a given SP Une segment is based purely on his independent 
analysis. 
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1 
fl smdied indicated tiiat the SP was more valuable broken up tiian if sold intact to UP. 

Analysis of scenanos involving tiie sale of a significant portion of tiie SP indicated a range of 

premiums from 7.7 percent to 23.9 percent over tiie value of intact SP. In one scenario, a 

premium of $727 milUon over the SP's intnnsic value was obtained tiirough sale of portions 

of tiie SP to a combination of tiie KCS and Montana Rail Link (MRL). This premium 

represented a 23.9 percent mcrease in value over tiie intact SP. V.S. Grocki at 359. Based 

on tills analysis, he concluded tiiat tiie SP is more valuable broken up witii sales of key lines 

to other parties tiian the mtact SP would be m a merger with tiie UP. 

KCS does not advocate the "breaking-up" of the SP. Instead, as previously noted, 

KCS beUeves that if proper condiuons are placed on tiie merger, such as the divestimre of 

certain paraUel and duplicate Unes and facilities, tiiis merger could be approved. Such a 

scenario would allow UP to maintain the preponderance of the public benefits while at the 

same time preventing competitive abuse. However, if UT does "walk away" from the deal, 

it is clear from the above analysis that there are many parties wilUng to purchase pomons of 

the SP. Such a scenario would actually provide more money for SP shareholders, under 

J certain circumstances, than the currentiy proposed UP transaction. 

F. Divestimre Is In The Public Interest 

I The "Comprehensive Solution" callmg for divestiture, tiirough sale by Applicants, of 

pe of two pjallel and duplicate lines and facilities in those corridors where there are 

^competitive effects that are not outweighed by the efficiency gains is in tiie public 

Barest. Among the areas that should be subject to divestittire include one of the two 

- ^ICi Unes betweeu Hoiiilon oiiti 5i. Louo. Houaion aiid New Orlear:-. Houston and San 
V, 
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Antonio, and the Centtal Corridor from Kansas City to San Francisco. KCS believes these 

lines should be divested to a qualified buyer in a market driven process, subject to the 

approval of tiie Surface Transportation Board. AU Unes proposed for divestimre are parallel 

and dupUcative, and some of tiie Unes are already scheduled to be downgraded by UP/SP. 

UnUke AppUcants' proposal, KCS's proposal is tiie ttue free market solution tiiat 

benefits botii shareholders and preserves tiie pubUc mterest. The Comprehensive Solution 

ameliorates competitive harms, retams all service benefits, and provides UP/SP tiie vast 

majority of tiie benefits tiiey project for tiieu merger. The BNSF Agreement mitigates only 

some of tiie worst, but, nevertiieless, a mmority portion of competitive harms, substittites 

constt^ed BNSF service for unconsttained SP service and price competition, and provides 

UP/SP aU tiie benefits they project for tiieir merger. 

K . AS A FINAL MATTER, APPLICANTS' ABUSE OF THE DISCOVERY 
PROCESS SHOUIJ) NOT BE CONDONXD 

As has been previously discussed, AppUcants absolutely refiised to provide any 

meaningfiil discovery witii respect to tiie Agreement between AppUcants and BNSF. This 

process was not unique, however, as Applicants have attempted, at every mm, to prevent 

any meanmgful exammation of tiieir own analysis of tiie competitive effects of tius merger. 

This refiisal to provide open and fan- discovery has prevented KCS from ftiUy exploring tiie 

competitive effects of tiie ttansaction. 
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A. Negative Inferences Should Be Drawn From .Applicants' Resistance To 
Discovery In This Proceeding 

The Board should take note of and draw appropriate negative inferences from 

Applicants' refusal to provide meaningful discovery oii key issues relating to the competitive 

impact of tiie merger. Other tiian referring to the statements of its wimesses and the 

"workpapers" of ihe wimesses." AppUcants objected to virtually all discovery requests of 

KCS and otiier mterested parties. As to basic quesuons such as describing tiie course of the 

negotiations that led to tiie proposed merger (KCS-7, Interrogatory No. 1). providing intemal 

analysis of tiie proposed mergers as well as pnor mergers, the negotiation of the trackage 

rights Agreement witii BN/Santa Fe (e.g., KCS-7 Intenogatones 12-14) and instances of 

competition and potential competition between UP and SP (e.g.. KCS-7. Interrogatories 20-

23, 25, 27 and 28). Applicants resisted at every mm asserting undue burden and irtelevancy. 

and provided only Umited infonnation. if any. {See, e.g.. UP/SP-30, AppUcants' Objections 

to KCS's FUst Discovery Requests wherein Applicants objected to 33 of KCS's 40 discovery 

requests as vague, unduly burdensome and overbroad alleging that the requests sought 

information not relevant to this proceeding.) Accordingly, a discovery conference was 

necessary on almost a weekly basis to seek to compel responses to even the most basic 

information conceming the compeutive impr.ct of the merger. 

This issue is not one of procedure (e.g.. whether the A U did his best to mle on these 

^natters and strike compromises, or wheti-.er tiie objecuons could have been appealed to the 

' Discovery disclosed that what Applicants placed in their depository as "workpapers" 
not contain all documents relied on by w\me';̂ es in fnr^ 'nj the opinions that are the 

of their statement, but rather a selective set. (e.g., Ainswortii Deposition at 47-49, 
K WUUg Deposition at 28.) 
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Board), but ratiier goes to Applicants' ttue mottves behind and beUefs about tiie proposed 

merger. If AppUcants were motivated solely by legitimate pubUc interest objectives and had 

notiung to hide, tiiey would have wiUmgly provided mterested parties and tiiis Board witii 

"ftiU disclosure" of their current competitive posttire vis-a-vis each other witii regard to 

particular shippers and otiier carriers, tiie genesis of tiie merger Agreement itself and tiie 

negotiation of tiie BN/Santa Fe tiackage rights Agreement. Smce tiiey did not offer, and m 

fact sttenuously resisted any such "fiiU disclosure," tiie Board should seriously question 

Applicants' assertion on each pomt. 

For example, AppUcants Umited tiiett search of files to a limited list of top 

executives, excluding personnel m charge of key commodity groups and marketing 

management, who acttiaUy carry out company poUcy and have tiie best opportunity for 

knowledge of competitive sittiations. As a fiirtiier example, no issue could be more 

important to tius Board's decision tiian tiie identification of current sittiations where 

AppUcants compete or have tiie potential to compete. Yet, Applicants fought to avoid 

disclosure of tiie detaUs of acttial instances of competition between AppUcants, e.g., mstances 

of shippers' playing UP and SP ofî  against each otiier to obtain improved rates or service 

(KCS Interrogatories 20, 22, 63); source competition (KCS Uiterrogatories 21, 62); 

build-out sittiations (KCS Interrogatories 27 and 28): and ttansloading opporumittes. 

Applicants first Umited tiieir obligation to respond to merely 200 out of tiieir tiiousands of 

shippers, and even tiien objected to providing information as to tius limited group. Because 

of AppUcants' refiisal to ftiUy disclose on tiiese key points, it can be assumed (1) tiiat 

competition between AppUcants (including aggressive competition by SPJ.is more extensive 
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and intense than Applicants concede and (2) ihat opportunities for competition from 

transloading, source competition and build-in options is more pervasive and realistic than 

Applicants concede." 

Witii regard to Applicants' main objection - undu-̂  burden - if the time, effort and 

expense expended by AppUcants on resisting the discovery, had instead been devoted simply 

to obtaining and producing the requested information, the Board cc-jld have access to tiie 

information it needs to make a decision in accordance with the substantial evidence 

requirement of the Administrative Procedure Act.^ .Apparentiy. sometiiing else was at 

work here, a fear of disclosure or fully "testmg" the Application. 

Moreover, the quantity of Applicants' production is shown to be irrelevant when one 

considers tiie key areas in which AppUcarits objected and provided Uttie or no responsive 

mformation. Thus. Applicants pointing to the fact that it may have made available over 

200,000 pages of documents (much of which was irrelevant portions of shipper files, form 

contracts and operation information) can be seen as a "smoke screen" to hide the fact tiiat it 

refused to reveal to tiie parties, or this Board, meaningful mformation on key iss-aes. 

- ^ " Thus, while Applicants assert that only one or two locations were "feasible" for buUd-
[ttis, because of .\pplicants resistance to discovery on the issue, the Board should assume that 

ly more realisttc pxDssibUities exist, 
ĉounsel enclosing "Project Nonnandy REDACTED 

54 T-

ror instance. Applicants botii had tiieir in-house counsel at almost one-half of the 
Jvery conferences to olead tiieir case for resisting discovery. The time, expense and 
jption to their employers of bringing these key individuals to Washington f/om Omaha 
-Oii riiincisco coulu liavt been beuer spem ui proviUin^ .cspt/nics lU ilit icquested 

'̂ very. 
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AppUcants fear of "full disclosure" carried over to their refusal to make available for 

deposition employees with knowledge concemirg key issues. Thus. Applicants' public 

wimesses often admitted they had no information to suppon an assertion in Lieir statement, 

but instead had reUed on information suppUed by other employees. AppUcants tiien would 

not make available the employees wim the relevant knowledge. For examp.e. key AppUcant 

wimess John Rebensdorf, and Executive Vice President, said that he relied on specific UP 

Marketing Department personnel for portions of his statement (relating to identifying 2-to-l 

points and shippers' views on the BN/Santa Fe as a competitive altemative). (Rebensdorf 

Deposition at 111-114.) 

Likewise, Mr. Robert Wii'lg. who said he performed no mdependent investigation but 

reUed solely on information provided by Applicants, testified lhat he also relied on UP 

Marketing Department personnel for information on competiuve conditions that formed the 

basis for conclusions in his swom statement. (WilUg Deposition at 28-36.) Yet, UP refusê ' 

to make any of those Marketing Department personnel available for deposition. (5^^, KCS 

Letter to Applicants' counsel, January 24, 1996 in Vol. IH, Hig'̂ '.y Confidential Appendix at 

1072-1073.) In the same vein, on the issue of "buying" shipper support for the merger 

tiirough offering favorable contracts, and with regard to the REDACTED 

discussed above. SP refused to make anv wimesses available." (See HC45-003923) Thus. 

" On KCS' Motion to Compel, tiie AU ordered a Mr. James Gehring to be deposed, 
because he was an executive copied on relevant correspondence. However, Mr. Gehring, 
who IS in the Marketing Department, "passed tiie buck" for responsibUity for gathenng 
shipper statements saying that the Sales Department headed by Mr. Rickershauer. was 
responsible for gatiiering statements of shipper support for tiie merger. KCS had requested 
the deposiuon of Mr. iuckcrshauser, an.i J>P refused. (See letter of February 7. 1990 trom 
KCS counsel to Applicants' counsel. Vol ID. Highly Confidential Appendix at 1070-1071.) 
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1 
tiie Board should disregard tiie Statements of AppUcants' wimesses because of tiieir refusal to 

make avaUable wimesses with information to back up their statements. In the altemative, 

negative inferences should be drawn against Applicants and tiieir case. 

B. Applicants Have Abused The Highly Confidential Designation Of The 

Protective Order And Have Denied KCS Its Full Rights To Participate In This 
Proceeding 

In addition to resisting discovery, UP and SP have stymied the fuU participation in 

tius proceeding by KCS (and other parties) by AppUcants' wholesale use. resulting Ui abuse, 

of tiie "Highly Confidential" designation of documents and deposition ttanscnpts. This abuse 

deprived KCS counsel of tiie right to share information with tiieir clients, which depnved 

KCS of the opportunity to analyze, evaluate, criuque and respond to the information in the 

fiiUest and most meaningful manner. This handicap resulted in a denial of due process to 

KCS. This hami is especially acute to KCS. which, as the carrier most impacted by tiie 

proposed merger, has been deprived of tiie opportunity to fully utUize tiie expertise of its 

executives, employees and in-house counsel to respond to the Application. 

In regard to depositions, AppUcants followed the arbitrary process of advance 

designation all portions of all depositions as "Highly Confidential" subject to a later 

declassification by Applicants. These declassifications of portions of the depositions, if at 

aU, tiien came weeks, if not a month after the deposition, with such partial declassification 

StiU rolling in at the time of tiiis wnting.** This tactic by Applicants, to which KCS 

i 
• By way of example, by February 15. 1996. at least 17 depositions had been taken 
P?Wtii only 4 havinc been partially declassified, and even as to tiiose witii thj following delays 

^Rebensdorf took 16 days; Stephen Montii - 8 days: LaLonde - 10 days (only to have i t ' ^ 
irmined that no confidential matenal was contained): and Runde took 1 month. 
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objected from tiie outset, effectively denied KCS counsel tiie nght to share any portion of 

ajiy deposition witii its client unless and until a designation belatedly anived. Indeed, tiie 

mere number of redactions from tiie "PubUc Version" of tiiese comments confmns tiiat most, 

if not aU, of tiie important pomts in evidence and deposition were designated "Highly 

Confidential" tiius preventing tiie public from obtammg ftiU disclosure of tiie ttue evidence ui 

tins proceedmg. As a resuit, KCS was deprived tiie basic nght of confrontation of wimesses 

because its client could not see tiie testimony for analysis, feedback, and suggestions for 

furtiier mquiry and rebuttal.*^ 

The absurd extent of tiiis practice was foUowed in tiie deposition of Mr. Gerald 

Gnnstein, fonner chairman of tiie Board of BN/Santa Fe. By following Applicants' practice, 

BN/Santa Fe mitially designated as "Highly Confidential" testimony concemmg Mr. 

Grinstem's remarks in an article tiiat appeared in tiie December 18, 1995 issue of Forbes 

magazine, a national publication. Even witii tiie declassifications. Applicants (and BN/Santa 

Fe) continued to make unwarranted use oftiie "Highly Confidential" designation to shield 

portions of testimony from KCS. 

AppUcants' misuse of tiie "Highly Confidential" designation to hamper tiie use of 

documents oy KCS and otiiers was equally egregious. The Protective Order of August 28, 

1995 referred to "matenal contammg shipper-specific rate or cost data or otiier competitively 

sensitive infonnation" as tiie type of infonnation tiiat might be appropnate for a "Highly 

,nH,.^.H °/ compressed deposition schedule, which began on Januarv 16. 1996 and 
mcluded one, and sometimes tw-o, w.messes on almost every dav through March 4 996 
Applicants were able to prejudice KCS. Since every dav meant'anotiier w^ess each dav 
weeK or montii tiie Highly Confidential des.ena.on rem,..ed m p-ac H ^ n ^ ^ K S of ^e 
upportumty to ftUly utilize tiie previous depositions for all wUnes'ses deposed m the mtenm 
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Confidential" designation. (Decision No. 2 at 5.) Yet. AppUcants (and BN/Santa Fe) used 

tiie designation to resttict tiie fuU and effective use of uiformation that tiiey merely found 

damaging to tiieir Application. Thus, by way of example. Applicants used tiiis designation to 

shield a written presentation to tiie UP Board in which 

REDACTED (Rebensdorf Deposition. Exhibu 14.) 

While embarrassing and condemnable, and perhaps harmful to their chances for approval of 

this AppUcation, tiiis statement is not deserving of a "Highly Confidential" designation. This 

statement of a UP objective is not the type of "competitively sensitive" information tiie 

Protective Order mtended to protect from disclosure to the very carriers UP intends to 

"dominate." 

AppUcants also applied this designation to its already vague description of subsequent 

meetings that took place between UP and SP in March of 1995 to discuss a merger. Thus, 

even the fact of the meetings, who was present, tiie agendas, and matters relating to the 

perceived advantages of a merger (besides "shipper-specific rate or cost data") was afforded 

tiie "HC" classification. (See Supplemental Response to KCS Interrogatory 12. HC 52-

000001 000002.) SP's presentations at the March meetings, which discuss many of tiie same 

categories of infonnation in the Application, also received the HC designaion. (See 

Peterson Deposition, Exhibit 18; Rebensdorf Deposition. Exhibit 8). In conclusion, as a 

resuU of the abuse of tiie Commission's Protective Order, many conversations with KCS in-

house counsel and KCS employees could not occur, severely limitmg KCS's abUity to air all 

of tiie evidence in tins proceeding. 
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CONCLUSION 

As currentiy stmcmred, tiie proposed ttansaction is not consistent with the public 

interest. The proposed UP/SP merger wiU cause unprecedented competitive harm. To 

address some of this competitive harm. Applicants propose the "BNSF Agreement" relying 

on 4,000 mUes of trackage rights. To address most, if not aU, of the competitive harm, KCS 

proposes tiie "Comprehensive Solution" caUing for divestiture, through sale by Applicants, of 

one of two paraUel and dupUcate lines and faciUties. Among the areas tiiat should be subject 

to divestimre: lines between St, Louis and Memphis, on tiie one hand, and Houston, on tiie 

other hand; tiie SP Une from Houston to New Orleans; and the SP Une from Houston to 

Brov̂ 'nsviUe via Flatonia and Victoria. Furthermore, one or more of the responsive 

j^Ucations filed by those parties interested in the Cenual Corridor should also b< granted m 

order to aUeviate the anticompetitive effects of the proposed transaction in that Corridor. 

KCS beUeves these Unes should be divested to a quaUfied buyer in a market driven 

process, subject to the ^jproval of the Surface Transportation Board. All lines proposed for 

divestiture are paraUel and duplicative, and some of the lmes are already scheduled to be 

downgraded by UP/SP. By aUowing a market driven process to determine which carrier is 

aUowed to acquire paraUel lines in tiie Houston to St. Louis Conidor. Houston to New 

Orleans Corridor, Houston to BrcwnsviUe Corridor, and tiie Ceno-al Corridor, shareholders 
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wUl receive adequate compensation and aU shippers on a Une wiU gain access to an 

altemative carrier. Jobs wiU be saved rather tiian eliminated, and Applicants will be able to 

maintain the preponderance of theU- benefits. 

RespectfuUy Submitted, 

Richard P. Bmening 
Robert K. Dreiling 
The Kansas City Soutiiem 

RaUway Company 
114 West I I til Stteet 
Kansas City, Missouri 64105 
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VERUTED STATEMENT 

OF 

\UCHAEL R. HAVERTY 

A. Background and Experience 

My name is Michael R. Haver y, and I am President and Chief Executive Officer of The 

Kansas City Southem Railway Company ("KCS"). I began my career in railroading in 1963 

as a brakeman with Missouri Pacific Railroad Company ("MoPac"). FoUowmg graduauon from 

coUege, I was a iranspwrtation trainee in St. Louis. Missouri for Missoun Pacitic. I conttnued 

my employment with the MoPac until 1970. serving as an assistant trainmaster at Heame. Texas 

Ul 1968 and 1969. as a project assistant. Management Informauon Systems, in 1969-1970. and 

as Trainmaster at Chicago. Illinois in 1970. I joined Santa Fe Railway in 1970. serving first 

as Trainmaster at San Bemadino. Califomia from 1970 to 1972. From 1972 to 1974 I served 

as Assistant Division Supenntendent at Richmond. California and berween 1974 and 1979 I was 

Division Superintendent, first for Santa Fe's Eastem Division at Empona. Kansas and its 

Southem Division at Temple. Texas. In 1979.1 was appointed Assistant to Vice President and 

Ul 1986 Assistant Vice President Operauons in Santa Fe's headquarters at Chicago. In 1988. I 

was elected Santa Fe's Vice President Operations, and in 1989 I became President and Chief 

Operating Officer of that company. 

During my tenure as Santa Fe's President, we initiated the M'."Q (Managing TotaJ 

jjQuaUty) program; brought back Santa Fe's renowned "warbonnet" scheme to enhance markeung 

Jgrams and instill employee pride; positioned the railroad as a better poiennal ttanscontinenial 

ler; increased freight revenues by negotiating for access to St. Louis via Gateway Western 

toad (St. Louis being a strategic rail gateway tiiat Santa Fe had coveted for som.e 50 years): 
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implemented a cost measurement system that allowed a sharper focus and enhanced emphasis 

on contribution margin by busmess units, commodities, and rail line segments; established a new 

Intermodal Business Unit (IBU) to manage over $900 mUUon of intermodal traffic which 

increased contribution margins on tius business by 150% in one year; initiated the J.B. Hunt 

Transport'Santa Fe joint venture intermodal service known as Quantum in 1989 w hich has grown 

into a multi-hundred mUUon doUar busmess. WhUe President of Santa Fe, we also promoted 

labor agreements witii tiie United Transportation Union (UTU) and Brotherhood of Locomotive 

Enguieers (BLE) tiiat reduced crew size, lengtiiened distance crews could operate a uain, and 

changed pay stmcture. Through these agreements and other restmcturing. we produced 

approximately $60 milUon in annual savings, and reduced tiie total work force by 20% although 

we did it in such a way as to minimize tiie hardship on our employees. 

When I resignsfrom Santa Fe m 1991, I became a self employed executive advisor. 

In 1993 I formed Haverty Corp., a transportation holding company and carried on that business 

untU I took my current employment with KCS m May of 1995. 

B. Purpose of Statement 

In tius statement, . idress KCS's deep concems with tiie proposed UP/SP merger. 

These concems are based on the unprecedented level of market power concentration that wiU 

result from the proposed parallel UP/SP consolidation if it is not properly conditioned. Part of 

this unprecedented market power results from the cross-over and cumulative effects of tiie 

UP/SP combination and tiie recentiy consummated merger of BurUngton Northem and Santa Fe. 

I am also veiy concemed witii the unprecedented ttackage right'haulage right agreement in botii 

tiie LT/SF and BurUngton Northern Sunia Tc cases, wiicitin tiiose raUroads engaged in a swap 

of more 7,000 miles of rail lines in two separate transactions in 1995 and 1996. 
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I These serious public policy questions deserve a thorough examination bv the Surface 

Transportation Board. The Surface Transportation Board's most important function must be to 

insure the preservation of the competitive foundations of the free market for transportation 

services in order tiiat the efficiencies and innovation that have led to tiie rail industry's rebirth 

in the last decade and one-half continue for tiie benefit of the Amencan economy and for the 

many shippers and employees on whose livelihood the rail industry depends. 

In this regard. I want to state and emphasize KCS's willingness, from both an operational 

and financial perspective, to propose and implement a tme market-oriented solution to these 

serious competitive problems. I urge the Board to adopt tiie "Comprehensive Solutton" proposed 

by KCS and others by conditioning approval of this merger on divestiture of parallel lines in 

those corridors that wiU see a reduction of competition. 

C. The Competitive Problems 

Because of our concems for the adverse competitive effects of the proposed UP'SP 

merger. KCS asked Dr. Curtis Grimm. Professor and Chair of Transporiation. Business and 

PubUc Policy, College of Business and Management. University of Mary land at College Park, 

and a well recognized expert in industrial organization in the aUroad industry, to examine those 

effects. Dr. Grimm is providing his verified statem.ent in support of KCS's filing :n tins case. 

His findings are consistent with those he reported to me early in our consideration of the 

proposed merger. He found that the magnimde of the competitive implications of the UP/SP 

merger exceed those of any rail merger transactton reviewed by the Interstate Commerce 

Commission since the passage of the Staggers Act in 1980. The proposed UP/SP merger will 

eUminate rail competition for over $2.04 billion in annual freight ttaffic revenue based on 1994 

ICC '»VdybiU data. Tnis is an amount over ten tini^s the size of the recentiy approved BurUngton 
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Northem/Santa Fe merger. Furthennore, Dr. Grimm found that the magnitude of competitive 

harm from tiie proposed UP/SP merger is significantiy greater tiian tiie impact of the ill fated 

Santa Fe/Soutiiem Pacific merger, a merger which was opposed by the Department of Justice 

and denied by tfie Interstate Commerce Commission because of its anti-competitive effects or. 

the transportation market. 

D. The Agreement Between UP/SP and BNSF 

Smce tiie UP/SP merger was announced, tiie Union Pacific and the newly consolidated 

Buriington Northem/Santa Fe ("BNSF") entered into an "Agreement" purporting to resolve aU 

of tiie competitive problems an sing from tiie proposed combmation. Union Pacific has proposed 

tius Agreement, which provides for limited divestimre (335 miles of ttack) and extensive 

ttackage rights (approximately 4.000 miles of raU Une) to BNSF, Ui order to mitigate what 

UP/SP itself recognizes as serious competitive problems. 

The ttackage rights granted BNSF by UP/SP are not tiie solution to UP/SP's 

unprecedented competitive problems. Based upon my years of experience as a railroad operating 

officer. I do not believe tiiat extensive ttackage rights are an adequate substitute for two, 

mdependent competing rati carriers, where each carrier has its own route stt^cture and is not 

dependent on tiie otiier canier to provide raU senice. The Union Pacific's attempt to ameUorate 

tiie competitive problems witii trackage rights of tius magnimde is unprecedented. 

As estabUshed by tiie otiier KCS wimesses in tius case, tiie proposed ttackage nghts wUl 

preclude effective or meaningful competition because BN/SF's costs will be higher, serv-ice 

quality wUl be Uifenor. and many of tiie altemative routes are cu-cuitous when compared to 

UP/SP's pnmary routes. The ttackage nghts agreement provides merely a facade of competition 

because BNSF, despite its stated intentions to compete vigorously, wUl not be able to capture 

I 
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^ enough tt-affic to make tiiese routes commercially viable. This is particularly tme in tiie 

Houston-Memphis-St. Louis markets. 

UP/SP's deal witii BN/SF as tiie solution to tiie competitive problems inherent in tiie 

proposed merger asks us to accept tiiat all of tiie competitive problems will be addressed 

properiy by tiiese two remaining, and dommant, rail ca'-riers m tiie westem market. However, 

tiiat Agreement must be understood in its context: UP and SP botii witiidrew their opposition 

to tiie BN/SF merger, early in 1995. followed shortly by tiie announcement tiiat the UP and SP 

were gomg to merge. When considered as a whole, tiie LT/SP BNSF settiement can be seen 

not as a solution, but as part of tiie problem. The agreement allows UP/SP and BNSF togetiier 

to conttol 100% of ti^e rati market share in nearly all of tiie westem rwo-tiiirds of the Urated 

States and effectively block out a third competitor. 

E. Mexican Related Concems 

On August 28. 1995, Kansas City Soutiiem Industties. Inc. ("KCSI") and Transportation 

Maritima Mexicana, S.A. de CV. ("TMM"). tiie parent compames of KCS and TexMex. 

entered mto a letter of intent Liat provides for KCS'i s acquisition of a 49% interest in TexMex 

and for creation of a joint venture business entity in Mexico to acquire, own, and operate rati 

facilitiei and Unes Ui tiiat country by preserving competitive altematives for tt-ansportation 

between tiie U.S. and Mexico. The purpose of tiie KCSLTMM joint venmre is to develop rati 

operations Ui Mexico and expand TMM's operations in the United States. This joint venture has 

a major stake m the planned privatization of rail ttansportation in Mexico in a way tiiat will 

preserve competition for botii domestic Mexican rail ttaffic and for intemational traffic between 

the United States and Mexico. 
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The proposed merger between LT and SP wiU have significant impact upon intemational 

rati traffic and the Mexican rail privatization process. Based upon data provided by ALK 

Associates, UP and SP currentiy conttol, tiirough all gateways, over 90% of all rail traffic to 

and from Mexico. BNSF carries tiie other 10% of that ttaffic. After tiie merger and assuming 

no other conditions other than the BNSF agreement are imposed, the LTSP and BNSF wiU 

conttol 100% of the rail traffic into Mexico. This economic bottieneck is of serious concem to 

busmess interests in Texas, tiie principal gateway state to Mexico. The UPSP and BNSF 

duopoly would also preclude access by otiier carriers to tiie important and growing NAFTA 

trade lanes. Due to tiiese described cttcumstances, KCS believes tiiat tiie proposed merger wUl 

have significant consequences for rati transportation competition, both within Mexico and 

between the U.S. and Mexico. Competitive harm in those markets must be addressed. 

F. The Comprehensive Solution 

KCS sttongly supported deregulation of tiie rail busmess m 1980 and considers continued 

deregulation vital to tiie health of the transportation industry and its customers. We realize 

continued pricing freedom as a cornerstone of deregulation cannot be justified witiiout 

competition. Increased concentration of market power is mconsistent with deregulated 

transportation pncing. The American economy has a stake in preserving a free market for 

transportation, but that market requires sttong and vigorous competition. 

In tills Ught, and based upon tiie findings of the KCS wimesses, tiie STB should not 

approve this merger unless it is conditioned upon the merging companies' being required to 

restore alternative competitive access to tiiose markets tiiat wiU see a reduction in competition. 

I urge tiie Surface Transportation Board to impose divestiture conditions on the .Apnlirants by 

requiring tiiose companies to divest tiirough supervised saie of one of the two parallel and 
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I duplicative Unes m corridors where tiie UP/SP combination wiU reduce competition, e.g., 

between Houston and East St. Louis, between Houston and Memphis, between Houston and 

Corpus Christi and BrownsviUe, between Houston and New Orleans, between Houston and San 

Antonio and tiirough tiie Centtal Corridor of tiie United States. Witii respect to those routes 

where tiie combination wUl reduce competition and where tiie sale of rail lines is not feasible 

(because UP and SP operate over one anotiier's lines and tiiere are no parallel and duplicative 

lines), divestimre should take tiie form of joint ownership or effective trackage/marketing rights 

granted to anotiier rail carrier e.g.. prevision for service by a third Class I railroad to the gram 

shippers of Central Kansas. 

KCS has tiie financial wherewitiial and is prepared to bid for and purchase those divested 

Unes. The parent company of The Kansas City Soutiiem RaUway Company is Kansas City 

Southem Industries ("KCSI"). KCSI is also tiie parent company of various other subsidiaries, 

including tiie Janus Funds and tiie Berger Funds, rwo large muttial fund companies. Recentiy, 

KCSI completed a successful partial spin-off of its fmancial services company. DST. Inc. This 

enabled KCSI to significantiy pay down its debt. As a result, KCSI is in a better position tiian 

ever to obtain financing to expand its investments, including tiie abUity to purchase whatever 

lines may be divested, and whatever upgrading, building, rearranging, or developing of tiie 

underiymg facUities would be necessary to efficientiy operate tiiese lines. If KCS is chosen as 

a successful bidder for any of tiie divested lines, we are prepared to provide tins Board with all 

oftiie appropriate ooerating, financial, and environmental documentation as necessary. 

KCS is pleased to see tiiat otiier rail carriers have expressed a desire to purchase lines 

needing divestiture. KCS is prepared to cooperate fully rough all available commercial means 

\vitii carriers who purchase U:ose Unes to assure tiiat divestiture results in continued competttion. 
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SpecificaUy, witii respe-ct to tiiose raU carriers expressing an mtent to bid on the Centtal 

Corridor Unes, KCS is uniquely positioned to joint venmre witii tiiose? lines on Centtal Corridor 

traffic and tiiereby assure rail competition to tiiose impacted regions. As such, KCS enc'orses 

the concept put fortii by the "Joint Shipper Statement m Opposition to Merger Unless 

Conditioned as Proposed in Responsive AppUcation of Montana RaU-LUik, Inc.," tiie joint fiUng 

herein of tiie Westem Shippers' Coalition, The Mountain-Plains Communities & Shippers 

Coalition. We wiU also support tiie application of Wisconsm Centtal. We wUI cooperate and 

work witii any otiier party who desires to work witii KCS to provide a comprehensive solution 

for tiie harms in tiie Centt-al Corridor. 

KCS is also prepared to exercise and operate over ttackage/marketing rights in Kansas, 

Oklahoma, and Texas. In tiie course of tiie BNSF merger proceeding before tiie Interstate 

Commerce Commission, a group of gram shippers located in Soutii Centtal Kansas proposed to 

tiie SP tiiat it seek rights in tiiat territory to replace one of tiie tiiree Class I camers (UP, BN, 

and Santa Fe) tiien servmg tiiem. The BN/SF merger would have reduced the number of Class 

I railroads servmg tiiese areas from tiiree to two. As a direct result of those overtures and as 

part of tiieir settlement agreement in tiie BN/SF case, BNSF granted SP tt-ackage rights from 

Kansas City io Fort Wortii witii intermediate access to Hutchinson, Wichita, and Winfield, 

Kansas. 

Of course, promptiy upon obtaining ttackage nghts for SP that would indeed pre.serve 

tiiiee canier competition in tiiat region, UP and SP announced tiieir merger plans which again 

wiU reduce tiie number of servmg earners to two. The very group of shippers who unavailingly 

sought SP's assisttjice have asked KCS to seek access and provide service to tiiem as the "third 

Class I raUroad.- I have promised tiiose shippers tiiat KCS wiU seek to step into tiie shoes of 
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SP witii respect to tiie rights it received from BNSF. We so advised tiie Surface Transportation 

Board in our January 29, 1996 fiUng, and I urge tiie Board to consider tiiis request, especially 

Ul light of Dr. Grimm's findings as to tiie competitive impact of tius merger on tiiose shippers. 

V.S. Grimm at XXX. 

G. Conclusion 

The "Comprehensive Solution" caUUig for divestimre, tittough sale by Applicants, of one 

of two paraUel and duplicate lmes and facUities m tiiose corridors where tiiere are 

anticompetitive effects tiiat are not outweighed by tiie efficiency gains i--, in tiie public interest. 

Among tiie areas that should be subject to divestimre include cne of tiie two parallel lines 

between Houston and St. Louis, Houston and New Orleans. Houston and San Antonio, and tiie 

Centtal Corridor from Kansas City to San Francisco. KCS believes tiiese lines should be 

divested to a quaUfied buyer Ui a market driven process, subject to tiie approval of tiie Surface 

Transportation Board. All lines proposed for divestittire are parallel and dupUcative, and some 

of tiie Unes are already scheduled to be downgraded bv UP/SP. 

UnUke Applicants' proposal, KCS's proposal is tiie ttue free market solution tiiat botii 

benefits shareholders and preserves tiie pubUc interest. The Comprehensive Solution ameliorates 

competitive harms, retams all service benefits, and provides UP/SP tiie vast majority of tiie 

benefits tiiey project for tiieir m.erger. In conttast, ti:e BNSF Agreement mitigates only some 

of the worst, but, nevertheless, a minority portion of competitive harms, and substittites 

consttained BNSF service for unconsttained SP service and price competition. 
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\XRlFICATION 

STATE OF .MISSOLTI ) 
) ss. 

COUiN'TY OF JACKSON ) 

I . Michael R. Haverty/. being first duly sworn, upon my oatii state tiiat I have 

read tiie foresoina staiement and the contents thereof are tme and coireci as stated. 

Subscribed and swom to before me this '4^_das of March. 1996 
0 

Npil^' Public 

My Commission E.xpires. 
A. I 
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I . LNTRODUCTIO.V 

My name is Curtis M. Gnmm. and I am Professor and Chair of Transportation, 

Busmess and PubUc r-oUcy. College of Business and Management. University of Mary land at 

CoUege Park. I nave been a member of tius CoUege smce 1983. I received my B.A. m 

economics from tiie Umversity of Wisconsin-Madison m 1975 and my Ph.D. m economics 

from tiie University of California-Berkeley in 1983. My Ph.D. dissertauon mvestigated 

competitive impacts of raUroad .mergers. 

My background includes extensive exposure to public poUcy issues regarding 

transportatton. includmg Inter^te Commerce Commission ("ICC") merger adjudication. I 

have previously been employed by tiie Wisconsin Department of Transportatton. tiie ICC. 

tiie Au.aaiian Bureau of Transpon and Comrr.unication Economics, and I have provided 

consulting ser.-ices to several otiier govemment agencies and pnvate fimis reeard-n. 
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tiansportation issues. I served as Assistant to tiie Chief of ktercity Transport Development. 

; j Planning Division, Wisconsin Department of Transportation on two separate occasions 

fieen 1975 and 1978, witii a focus on rail policy issues such as abandonments and tiie 

Station of shortime raikoads. I also worked on a consoUdation mvolved competina bids 

prom BurUngton xNorthem and tiie Soo Lme/MUwaukee Road'CN'W for tiie Green Bav and 

1-7-7 1 Westem RaUroad, decided by tiie ICC in 197 

WhUe ser%-ing as an economist at tiie ICC's Office of PoUcy Analysis from January 

to December 1981, my duties included analysis of competitive efr'ects for tiie Union Pacific-

Missouri Pacific-Wesiem Pacific rUP-MP-W) merger.- Dunng 1982. I served as a 

consultant for tiie Commission while tiie VP-MP-WP decision was being drafted and 

subsequentiy consulted for tiie ICC witii regard to tiie Ex Parte No. 347 decision.̂  

I have previously pamcipated in several ICC proceedmgs. mcluding the Wisconsin 

Centtal rati merger.-* Specifically. I provided testimony evaluattng tiie competiuve 

consequences of tiiat ttansaction. I also submitted a statement m tiie mstant proceeding witii 

regard to the proposed ICC schedule. Previously. J provided a similar statement m tiie 

= Burlington Nonhem. Inc.-Control Through Acquisition of Services of-Green Box- and 
Westem RR. Co.. Fmance Docket No. 2/770, 354 I.C.C. 458 (ICC decided July 8. 1977». 

~ Union Pacific Corporanon, et al. .-Control-Missoun Pacifcc Corporation and 
Missoun Pacific Railroad Co.. Finance Docket No. 30.000 '̂ 66 1 C C 46" (ICC decided 
September 24. 1982). " ut*.iucu 

Coal Rate Guidelines, .Nationwide. I I.C.C.-d 520 (1985) offd sub nom 
Consolidated Rail Corp. v. U.S.. 812 F.2d 1444 (3d Cir. 1987). 

* Fox Vallê • & Western. Ltd. - Exemption, .Acquisition and Overavor - r^nain Lines 
Green hay am Westem Railroad Company, Fox River Vallex- Railroad Corporation and The 
Ahnapee & Western Railway Company. 9 I.C.C.2d 209 U992), 272 (1Q9"M afTd Fox Vallê -
and Westem v, U.S.. 15 F.3d 641 (7tii Cir. 1994) ' ' 
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I BurUngton Northem/Santa Fe merge.̂  and a statement regardmg tiie cumulative compeative 

inipacts of tiie BN/SF merger and tiie proposed instant proceedmg tiiat was fUed as pan of 

tiie Petition to Reopen fUed by The Kansas City Soutiiem RaUway Company in the BN/SF 

merger, KCS-6. BNSF merger proceeding. FmaUy, I recentiy participated as a wimess m tiie 

dispute between Amttak and ConraU regardmg trackage rights compensation.* and. before 

tiie state of New York m a tax case involving Conrail." On Novem'oer 8, 1995, I provided 

testtmony regarding competition issues m rail me.-ers to a Jomt Meeting oftiie U.S. Senate 

and House of Representatives Committees on Small Business. 

My research has mvolved deregulanon. competition policy, competitive mteractton 

and management sttategy. witii a sttong focus on ttar.sponatton. This research has resulted 

in over 60 pubUcations, including articles in leading journals such as Joumal o f T . u W 

Economics. Iransportation Rese,-,rrh. I r a n s p o r t a M ^ ^ Lo.isncs .nr T . . n . ^ ^ . . . . 

Academy of Manapeme.r TonnT î, ManagemenLScience Sttate.ic N f . n . . . ^ _ ^ 

tanal, and Joumal of Management. More tiian two dozen of my publications have dealt 

specifically witii tiie raUroad industty. mainly on deregulation, mergers, and competition 

•ssues. I have also co-autiiored four monographs. Further detaUs may be found m tiie 

attached vitae. 

Fe PacwTcZ" T I T "^^r-^ "•"• " C""™' -^'erger - Santa 

J National Railroad Passenger Corporation and Consolidated Rail Conyoramr, 
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In formulating tiie analysis which follows, I have drawn from tiiis past work and 

investigated tiie circumstances surrounding this case as foUows: 

• review of the relevant economic Uteramre regarding the role of 

raUroad competi tion m determining prices; 

• review of testimony, data and relevant documentation produced 

by UP and SP; 

• interviews witii shippers and review of tiieU statements; 

• discussions with public officials and KCS marketing personnel; 

• review of tiie data compUations and analyses carried out by other KCS 

wimesses; and 

• extensive analysis of railroad traffic tapes, -Mith the assistance of Snavely, King 

and Associates. 

In summary, I have had extensive experience conducting and evaluating research 

regardmg tiie raUroad mdustry. direct exposure tc relevant areas of railroad policy making 

and fust-hand mvestigation of tiie facts surroundmg tins case upon which to base tius 

statement. For many years I have advocated in my writings the importance of preserving 

and promoting railroad competition. I have long been convinced ihat preserving and 

extending the benefits of deregulation cmciaUy hmge on adequacy of railroad competition. 

Accordingly, .my position regardmg tiie impacts of rail mergers that are anDcompetiuve, 

remains as stated in my 1990 Brookings co-authored monograph: 

As Alfred Kahn and others have noted of tiie attlUie industiy. it 
is important to recognize lhat deregulation did not autiionze the 
govemment to abdicate its antiuiist responsibility and to rail to 
take acttons to preserve competttion. To the extent that mergers 
can enable raUroads to improve service and reduce costs without A \ 
concomitant anticompetitive effects, they should be encouraged. 
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It is the ICC's responsibUity to scmtinize carefuUy potential 
anticompetitive effects from both paraUel and end-to-end 
mergers. In pamcular, a policy of continuing to discourage 
parallel mergers appears to be in order. 

Winston. C. T. Corsi, C. Grimm and C. Evans. TTie Economic Effects of Surface Freight 

Deregulation. Brookings. Washington. D.C, 1990, p.54. 

ST.\I-EMENT 

My position in this case is clear. The effects of the proposed conscUdatton are 

anti>:ompetiDve and, as such, tiie LT/SP merger, as proposed, should be denied. 

The competiuve effects of tins consoUdatton are of unorecedented magnimde. far 

greair than tiiose of Santa Fe/Soutiiem. Pacific ("SFSP"),' which was denied by tiie ICC as 

anticompetittve. This is iUustraied in Figure l . i . BE.A. ongm-v istinadons that wiil go from 

2-to-l mdependent rail altematives are tiie most salient competitive harms of the UT/SP 

merger. Based on 1994 100% traffic tape :lata. tiie traffic revenues in rhese comdors are 

bUlion.'' A simUar calculation of tiie competitive harm from 2-to-l reduction in 

mdependent rail altemauves was pertomed for 5F5P. based on 1994 100% traffic tape 

data.'° The traffic revenues for tiiese BE.\ comdors were biUion. .Accordingly, as 

proposed, this merger should simUarly be rejected. 
REDACTED 

' Santa Fe Soutiiem Pacific Corporation-Control-Southem Pacific Transponation Co. 
Tinance Docket No, 30400. 2 I.C.C.2d 709 (ICC served July 24. 1986). 

More specifically, the aiAlysis was based on 100% traffic tapes for UP. SP. CN'W. 
^KCS, BN and SF m coniuncuon witii tiie ICC WaybUl Sample. 

'° To cl?rit"y •his 2-1 competirive impact of the SFSP mfap- vv̂ c ĉ iJciUated v.m? 
?^isely lhe same metiiodology for LT SP. as if it had occuned in 199-i. This provides an 

?uably overstated estimate of the acniai 5FSP imparts. g:ven tiiat other rail cor.so'adauons 
»ve occuned between 1985 and 1994. 
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Figure 11 

UP/SP vs. ICC Rejected SP/SF 
Competitive Impact Comparison 

2 - to - 1 

REDACTED 

Siiavbly King Majoros O'Cotvioi & Lee. loc. 

Hifjhly Confidential: I il(!ci pufsuanl to |)iol(u:tivo ordor Issuod in Finance Docket No, 32760. 



I 
The remainder of the statement is organized as follows: Section I provides a 

backdrop for evaluation of this merger, exploring tiie current deregulated rail environment 

and previous ICC rail merger poUcy. Sectton II provides the basic approach to evaluation of 

competitive harms, focusing on the different types of shippers affected by the merger and the 

correspondmg BEA-BEA market defimtion. Section HI entaUs an analysis of the compeutive 

harms acknowledged by the AppUcants by way of the settiement agreement witii BN. 

Station TV discusses tiie ultimate competitive impacts of tius merger. Section V provides 

evidence regarding raU as the relevant product market. Section VH provides detailed 

analysis of commodities and distances of tiie affected uaffic. Section v n i assesses 

competitive harms in five key corridors: Cotton Belt. San Antonio-New Orleans. Corpus 

Christi-Houston, Cencal Corridor and Kansas-Fort Worth. The final Section provides a 

summary and conclusion. 

n . BACKGROLTsD AND CONTEXT FOR THE EVALUATION OF R.\IL 
MERGERS 

The context in which tins merger must be evaluated is very important. The industry-

is very different fiom its form 20-30 years ago. when major parallel mergers were last 

approved. It has been fundamentaUy deregulated and revitalized such that -.j-kets are fully 

fiinctional and compeution is vital in the industry. I : is also important to understand ICC 

merger policy m mergers over the past 20 years, and tiie role of this policy in faciUtating the 

leviiaUzauon of the mdustty. ^Merger policy has. most importantiy, discouraged parallel 

mergers. This preservation of competition has been vital in realizing the benefits of 

aeregulauon. 
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A. RevitaUzation of tbe RaUroad Industry since Deregulation 

This section will detail tiie changes in policy which have taken place in railroad 

regulatton and tiie industty response to deregulation." A dramatic and fimdamental change 

has occun-ed in U.S. raUroad policy in recent years. Pnor to 1980. U.S. railroads were 

overwhelmmgly burdened by an outmoded regulatory ftamework, and found themselves 

hampered by regulations tiiat were causmg tiiem to lose more and more u^fic. conttibuting 

to a serious detenoration of tiie entU-e raUroad industry. 

As a result of pressures to save tiie indusoy from bankruptcy, and coinciding witii a 

general ttend towards deregulation of U.S. mdustt7, tiie Railroad Revitalization and 

Regulatory Reform Act (tiie "4-R Act") and, in particular, tiie Staggers RaU Act of 1980.'-

granted substantial new freedoms to tiie raUroads. mcluding virttiaUy complete pri.;ing 

flexibUity. More specificaUy. raUroads were provided additional freedom to set rates via 

new provisions on commodity exemptions, confidential contracis and maximum rate 

determmation. ICC rate regulation now appUes to only a small fraction of ttaf:ic. In 

addition to tt^fic exempt from regulation or movmg via conttact, tiie 4-R Act and Staggers 

Act have also provided substantial additional rate flexibiUty on otiier ttaffic.'^ 

Thas section draws from Grimm. C. and G. Rogers. Li'Deralizauon of Railroad PoUcv 
in Nortii America, Transportation Deregulation: An International Perspectt'/e. K. Button and 
D. Piifield. eds.. Macmillan. London 1991. 

Pub.L. 96-448m 94 StSt. 1931 (Oct. 14, 1980). 

To successnUly cb:ilienge a rate as unlawful, a shipper must esseittallv overcome 
tiiree hurdles. First, tiie rate must exceed 180 percent cf vcri::IUe costs. Second the ICC 
must detennine r̂ .z. me railroad has no effective competttion for the movement in question 
i.e., that It IS market dominant. Third, tiie ICC must determme lhat the rate :s unreasonable 
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I 
As discussed in more detail in Roberts. M.J.. "Residual Railroad Rate Conttol: The 

Unmet Challenge of Deregulatton." Logistics and Transponation Review. 23-1. (1987). tiie 

ICC initially adopted maximum coal rate guideUnes in 1985''* which intioduced an approach 

of "consttained market pricing." These guideUnes are predominantiy market based, with the 

only long-term constraint cn railroad rates being ihat they are not to exceed "stand-alone 

costs" of service.*' Decisions in several rate cases indicate lhat the net effect of the post-

Staggers maximum rate regulatton has been to place limited resQ^nt on the ability of 

raUroads to raise rates. Indeed, rates have been rolled back by tiie ICC in only a handful of 

cases, for example. Omaha Public Power Distnct v. Burlington Nonhem Railroad Co., 

Fmance Dockei No. 38783 (Nov. 14. 1986): Arkansas Power & Light Company, et al v. 

Burlington Nonhem Railroad Co.. et al. Fmance Docket No. 36719 (May 7. 1987): and 

Coal Trading Corporation, et al v. The Baltiniore and Ohio Railroad Companx, et al. 

Finance Docket No. 38301S (Jan. 31. 1990). 

Botii tiie 4-R Act and tiie Staggers Act greatiy UberaUzed tiie ICC critena and 

procedures for rail abandonm.ent. A 1994 TCC smdy revealed ihat tiie Commission now 

âpproves tiie vast majority of abandonrient requesi'> and tiiat raikoads are quite free to get 

[rid of unwanted ttack. "In tiie penod 1976 tiirough 1993. tiie Commission recf.ived 2.228 

parate abandonment proposals, covenng a total of 42.114 miles of oack. The commission 

anted 2.058 of these proposals, covenng 32.214 miies: another 201 proposals (totaling 

" See Ex Pane No. 347. Coal Rate Guidelir.es. Nationwide (ICC aecided Mav 23. 
3). 

^" The stand-alone cost approach allow; shippers to estimate the lowest rate at which a 
5thetical, efficient compeutor would be adequately compensated. The shipper :s allowed 
icorporate both costs ar ' revenues of otiier traffic or. the simulated system. 

154 



8,887 mUes) were witiidrawn or dismissec. In addition, 29 proposals (total 514 miles) were 

withdrawn because the railroad decided to seU tiie Une instead. The Commission denied 69 

proposals (touUmg 2,600) miles) m tiiat 18-year period." (p. 42) Smdy of Interstate 

Commerce Commission Regulatory ResponsibiUties. pursuant to Section 210(a) of tiie 

T.ufkiiig Industry Regulatory Reform Act of 1994. Interstate Commerce Commission. 

October 25, 1994. As cf tiie time of tiie report, tiie ICC had only denied 31 abandonments 

totaUing 1,095 miles smce tiie Staggers Act. 

The U.S. raUroad industry has expenenced a dramatic improvement in its financial 

condition since tiie Staggers .\ct.'-^ My co-autiiors a.nd I (Wmston Corsi. Gnmm. 

and Evans; 1990) have conducted the .aost comprehensive study of tiie effects of both raU 

and tt^ck deregulation, employmg a counter-factual metiiodology.'" In other words, rail 

profits, rates, revenues, costs and service levels in 1977 were compared with estimations of 

what values would have prevaUed m 1977 had tiie mdustty been deregulated. UnUke 

historical comparisons of values over time, this methodology aUows for conttol of non-

deregulation impacts on raUroads, such as mfiation. tiie state of the economy, etc. 

According to tiiis sttjdv-, the raUroads reaped annual profit gains of S2.9 bilUon dollars 

per year (1988 doUars) from deregulation, witii cost savings of over S3 bUUon dollars due to 

As discussed above, ihe poor financial condition of the industty. punctuated by a 
number of rati bankruptcies provided tiie pnmary motivation f'-̂ r railroad deregulation. 
Indeed, by 1979. almost one-fourth of Class I rail miiesge was in bankmptcy and from 1971-
1980. railroad retum on euu-.r?̂  averaged less tiian 3 percent, MacDonaid, M., "Rails CUmb 
Back into the Ring." Traffi.- Managemeru. December, 1993, pp. 40-41. Since tiie Staggers 
Act. not one .Tiajor railroad has gone bankrupt and the financial condition of tiie industt~»- aai 
-mnroved dra.maucallv. 

Wmston. CUfiord. Thomas M. Corsi. Cams M. Gnmm. and Carol A. Evans. The 
Economic EffiCts oj Surface F-eight Deremlation. Brookings. Washington, D.C, 1990. 
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deregulation (pp. 15-41 j . This confirms tiiai deregulatton has resulted in substantial financial 

benefits to tiie railroads, with cost savings being tiie most promment. Customers have also 

reaped substanuai benefits from both rati and tmck deregulation. 

In sum. U.S. deregulatton was intended to provide a greater reliance on free markets 

to promote raUroad profitabUity and public benefits. Financial data and counter-factual 

smdies support tiie notion tiiat tiie Staggers .\ct has greatiy conttibuted to a revitalizatton of 

the U.S. raU freight industry. 

B. ICC Merger PoUcy Ui the post-Staggers Era 

One of tiie essenttal premises underlying tiie deregulation of iransportation. 

communications and otiier industties is tiiat in the absence of price and entry regulatton, 

tiiese industries would be sufficientiy competitive tJ generate improvements in allocative, 

technica' and dynamic efficiency in each industry. However, competi ion must be preserved 

and promoted for tins premise to be reaUzed. As 1 stated in the conclusion of my article 

"Promoting Competition in tiie Railroad Industty: .\ Public Policy .Analysis": 

The preceding analysis has demonsttated tiie importance 
of preservmg and promotmg competttion. .M stake are biUions 
of dollars in economic benefits as weU as perhaps tiie vdy 
success of raU regulatory reform. 

The implications are clear. ,,ail intramodal competition 
must be encouraged in every relevant area . . . Competition 
should be preserved and promoted now-, as undoing misguided 
actions will not be easy. 

Grimm. C . "Promoting Competttton in the Railroad Industty: .\ Public Policy .Analysis." 

Proceedings ofthe Transponation Research Forum. 1984, pp. 222-227. 

.As discussed more fully in this article, competitton has long been viewed as cntical to 

the proper fuactioraag of a. fice-hiarkei svilem. Tnis view dales oack at leart to .Adam 
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Smitii's "The Wealth of Nations." published in 1776; the cmx of Smitii's magnum opus was 

that tiie "mvisible hand" of competition ensures that pursuit of mdividual self-interest 

simultaneously promotes tiie pubUc interest. Smitii's insights have endured as the 

phUosophical comerstone of free-market economic systems. 

More recentiy, R. M. Scherer. a leader in tiie field of mdusttial '̂ rganr-ation 

economics, has emphasized tiie importance ui' competttion: "Competition has long been 

viewed as a force tiiai leads to an opri.nal solution of tiie economic perfoimance problem, 

just as monopoly has been condemned tiiroughout recorded history for fmsttating attainm.ent 

of tiie competitive ideal." Scherer. R. M., Industnal Market Strucmre and Economic 

Performance 'Jiicago, Rand-McNaUy. 1980. pp. 3-4. 

The importance of competition m e.-̂ hancing efficiency has been sttongly supported by 

tiie ICC. For example, m tiie Norfolk Soutiiem case, tiie Commission suted: 

Sttong competttton promotes efficiency. The tiiread mnning 
rHrough our criteria governing rati consolidation proceedmgs is 
fhe goal of maximizing efficiency Ui tiie allocation of 
ttansportatton resources. The spur of competttion provides 
incentive for firms to minimize the cost involved m providmg a 
given level of service, to provide good ser\ice and lower prices 
to customers, and to seek out innovation in all aspects of tiieir 
operations. We encourage competition among raUroads and 
between tiie various modes in order to maximize efficiency and 
consequentiy to obtam tiie best combmation of price and service 
for tiie transportation consumer. 

Merger policy plays a vital role in tiie maintenance of competttion. The Interstate 

Commerce Commission has autiiority regarding railroad ;nergers in tiie U.S. Modem 

autiiority dates back to tiie Transportation Act of 1940. which amended section 5(2) of tiie 

Norfolk Southem Corp.-Control-Norfolk and Western. R\̂ \. Co. and Southem Rw\ 
Co.. Finance Docket No. 29430. 366 I.C.C. 173. 216. aCC decided March 19. 1982). ' ^ 
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Interstate Commerce Act, which required tiie ICC to approve consoUdations that furthered 

the pubUc interest. 

The 4-R and Staggers Acts, along with ICC administrattve acttons, encouraged end-

to-end consolidations and set off a railroad merger wave. Indeed, it has been a conscious, 

explicit policy of the ICC to encourage end-to-end me'gers but to discourage parallel 

mergers: 

[A]s the Commission wamed over five years ago in its Merger PoUcy 
Statement, paraUel mergers are not favored where there are no other 
competing railroads. See Merger Policy Statement. 363 I.C.C. 784. 791 
(1981). The burden of demonstrating tiiat such a merger is ir the public 
interest is a heavy one, and must be bome on tiie shoulders of substantial 
evideiice. 

SFSP, 2 I.C.C. 2c at 833 (1986). .As a resu't. tiie U.S. railroad svscem has gone -jirough a 

major restmcmring m the early 1980s, leaving tiuee large systems dominant in uie East and 

four major roads dommant in the West. It is cnucal to note lhat the major consoiicauons 

sUice Staggers have been primarily end-to-end.'' The ICC denied tiie largely paralle'i SFSP 

proposed consolidation in tiie mid 1980s. Recentiy. tiie consolidauon of the Burlington 

Nonhem and Santa Fe. pnmarUy an end-to-end merger, reduced the number of dominant 

Westem raUroads to three. Figure 2.1 provides a companson of 2-to-l compeuuve impacts 

p " See comments for 10 maps of major mergers m tiie i980's and 1990's which 
iphicaUy lilustt^te tiie end-to-end namre of post-Suggers mergers. The UP/MKT merger 

contain parallel elemenis bm the parallel elerr'?'-'tf involved low traffic volume, and 
^ted in tiiree or four competing railroads after tiie i-nerger. However, most affected 
rkets had tiiree or four competmg raiiroads after the merger. Tne Wisconsin Centtal 
rger also had parallel elements witiun Wisconsin. 
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Figure 2.1 

UP/SP and Otfier Rail Mergers 
Competitive Impact Comparison 

2 - to - 1 

REDACTED 

Suavely Kiiiij Ma)0(os O CoiiiiOf & l ee, Inc 

li(jlily CoiitulLMilial I iU;(l puiMiaiit to piotuctivo order issued in Finance Docket No, 32760. 



across these tiiree mergers.-'' The companson shows clearly tiiat tiie competitive harms of 

tiie UP/SP m.erger dwart" tiiose of tiie BN/SF consolidation. 

The ICC now is at a cntical juncmre witii regard to preserv-mg rail competiuon. Tne 

proposed Union Pacific-Soutiiem Pacific merger has unprecedented parallel effects and wiU 

result in elimmation of raU competition Ui many Westem markets. In conjunction wiih tiie 

BN-Santa Fe merger, where competttton remams m tiie West, tiie BN-Sanu Fe and LP-SP 

will domUiate tiie enure West, Addittonally, tiie ICC may weU be faced witii a parallel 

merger proposal mvolvmg tiie tiiree dominant Eastem carriers and tiien eventtiaUy East and 

West railroads, potentiaUy leaving only two major railroads in tiie enure U.S. Importantiy, 

if tiie Commission fails to act and raU competition is further reduced, much more aggressive 

action wiU be needed m tiie long mn to provide tiie needed compeuuon for raii shippers. 

The C:̂ nadian model provides one such example of what this might entail.-* 

:o - The 2-1 competttive impacts of tiie BN/SF merger were calculated using precisely tiie 
same metiiodology for the UP- SP and SFSP. based on tiie same 1994 data. It could be 
argued tiiat tiie 2-1 impact of tiie BN/SF and LT'SP me-gers were partially ameliorated by 
vanous settlements and conditions. The calculauons provided in Figure 2.1 do not attempt to 
estimate tiie impacts ot such conditions. Of course, tiie extent to which tiie UP SP settiement 
witii BN/SF acttially ameliorates tiie 2-1 competitive harm of tiie LT/SP merger is a sharply 
contested issue Ui this case. 

Tlie 1987 National Transportatton .Act mcluded several provisions to increase raU 
mtramod:' competttion, in prjttcular for shippers captive to a single raiUoad. Most 
importantiy, the Canadian mterswitching legislation promotes such compeuuve access m a 
more vigorous manner tiiar. U.S. reciprocal switching legislation. Such access is provided 
to shippers ynmarily witiun an urban area through ra^es set by govemment fiat. Dating back 
Ito 1908 int'erswitching was required witiiin distances of four miles. In oih>.. wor-'s, assume 
[a coal raine has physical access to only one railroad (Railroad .A), but ;s located w.thi.i four 
Wes of a second railroad (Railroad R). The coai mine can arrange to ship its coal with 
gailroad B. with Railroad .A required to move the coal from tiie mine to the junction with 
S^road B at nrescnbed rates. The 1987 le?,islatton extended tins to 30 kUometers and also 

ivided tiie Nauonal Transportation .Agency to se: compensatory rates for such 
^switching, to be adiusied annually. Shippers outside this limit who compete with 

(conttnued...) 
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We now mm to an analysis of tne compettttve effects of tiie instant ttansaction. 

shippers wUl be faced witii a significant reduction of competition, and subsequent 

ions of tius statement wUl provide details of tiiese impacts. 

THE BASIC .APPROACH TO THIS MERGER .AND DEFINTTION OF THE 
RELEVANT GEOGRAPHIC \LARKET 

We note at tiie outset rwo aspects of competiuve analysis provided by the .Applicants 

with which we take issue. First, as long enunciated by tiie ICC, tiiere is a difierence 

bettA'ccn an impact on a competitor and an impact on competition." Rio Grande Industnes. 

^nc, - Purchase and Trackage Rights - Cnicago. Missouri <4 Westem Railway- Company 

< ^ Une Between St. Louis. MO. and Chicago, IL, 5 I.C.C. 2d 952. 1989 ICC LEXIS 284 

at (1989) ("Ul conttast, a showing of expected substanuai harm to a parucular compeutor 

as rtvsult of a ttansaction is not equivalent to a showing of harm to competition"): Blackstone 

Capi:,:j Partners L.P. - Control Exempnon - CNW Corporation and Chicago and Nonh 

^W.v.-j Transponation Company. 5 I.C.C.2d 1015, 1019-20 (1989) (harm to a particular 

carr.er is not equivalent to harm to competttion). Indeed, AppUcants" Witness Barber echoed 

strv r̂.ii support for this notion m his deposition: 

Q. What about revenue diversion from Kansas City Soutiiem? 

t 

'v ..continued) 
shipi\-rs witiun tiie 30 kUomeiers Umit can apply to be deemed witiiin tiie Umit. According to 

Njllional Tiansport A2enc\- of Canada (1992). Canadian National and Canadian Pacific 
curreiv.lv interswitch betw êen'l30.<XKD and 140,000 cars annually with half that volume 
outsivi>r tiie previous four mile Umit. .According to tiie National Transportatton Act Review 
Conv.v.i^ion (1992). tiie percentage of "Shippers bavins access to two or more railroad': hâ  
incr^^isfj from 54 to 80 percent because of tiie extension of the inierswiiching limit. 

'" A negative impact on a compeutor may raise a legittmaie essential ser.-ices issues. 
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I '̂ V'ell. as a result of mcreased competition, there wUl be - can be expected to 
be some diversion from KCS . . . . I've noted tiiat in my testtmony. but that 
has not anytiiing to do witii competitive harm. The eaiphasis in the law is tiie 
effect on compeution witii tiie emphasis upon tiie last tiiree letters, i-o-n. And 
as 1 see it competttton here is sttengtiiened, not imoaire^ . . . 

* * * t 

Q. What about tiie effect on tiie carrier tiiat may be losing revenue . . . You don't 
see it as a harm to competition? 

A. No, not under tiie conditions tiiat I've described here. The two-to-one points 
are covered, I see no reductton in competttton ni other areas or m routes, and 
competttion, tiierefore. is not harmed. I'-ve also as I indicate in here noted 
that otiier raUroads ui my judgment, even if tiiey might lose some revenue, and 
some might, tiiat they're not enutied to any protection against some imagined 
harm to competition which doesn't exist . . . . 

* * * * 

Q. There is a harm to KCS, is tiiere not? 

A. I don't know what you mean by the word harm. 

Q. An effect. 

A. WeU, but agam it's an effect as a result of sttengtiiened competition and of no 
impairment to competttton. AU tiiat you're teUing me is tiiat a competitor as a 
result of Sttengtiiened competttion. unimpaired competttion. may lose some 
revenue. But tiiat is not harm m a competitive economy and it's not harm 
witiim tiie thmst of consoUdation. competiuve concem.s. 

(Barber Deposition at 45-47). 

W'hile tiiese statements were made witii regard to a competitor weakened by a merger, 

they hold in equal force "i t i i regard to a competitor sttengtiiened by a merger. Much of the 

J Applicants' case entails arguments tiiat UP wUl be sttengtiiened by tiie merger, and that the 

^merger is thereby "pro-competittve." Many wimesses. including tiUs one. raise senous 

luesttons with regard to botii tiie degree to which UP and SP need sttensthenins as 

Jmpetitors and tiie degree to which tius merger provides such sttengthenmg Given Mr. 
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Barber's statement, it is curious tiiat AppUcants are now claiming that tiie STB should 

approve this transaction in order to save SP froni financial weakness and in doing so 

Sttengtiien LT. Regardless of how the STB ultimately comes oown on these issues, the 

impact on the Applicants, as competitors, has no more of a legitimate role in the analysis of 

the consolidation's impact on competition tiian does tiie impact on competitors. 

Second, we would caui.on against an assessment of competitive harms based on 

"popularity" indicators, such as the number of shipper statements riled in support, of tiiis 

transaction shippers. I would urge, instead, an analysis based on a careful examination of 

the data. In particular, the STB must recogmze the disincentive for shippers to ccme forth m 

merger cases, even if tiiey beUevcd that anticompetittve effects might result. In this era of 

close relattonships between shippers and carriers, a siUpper risks alienattng a railroad by 

pubUcly opposing a rail merger. A shipper in such an instance must weigh the .iegative 

effects of speaking out (loss of leverage, dismption of working relationships, and possible 

retaUation^) against the positive effects of speaking in favor of the consol'dation. Shippers 

may face significant harms from tiie iransacdon. but stiU judge from a self interested 

perspective ihat the benefits of speaking o; t in favor are greater than the consequences. 

There is a sttong incenttve to come out in supjort of a merger; a shipper ;Tiav' gain explicitiy 

or impUcitiy by cooperation with the rai'road which serves it. In any event, tiie effects on 

t 

^ This concem is not tiiroretical. In a "March 4. 1996 letter to ALJ Jerome Nelson 
expressing concem over disciosmg shipper contracts with the U.S. Department of Justice.the 
DOJ pomted cut that; "[m]any individuals conucied by the Department in connection -vvitii 
this proceeding have cxpicsscd concein aijoat Jic confidermflu; of their communicauons 
witii us, and some have stated t..at they feared retaliation for discussing their concems about 
the proposed transactions witii tiie Department." (\'ol. I I I . Highly Confidential Appendix, 
pp.1067-69.) 
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^ competition should not be judged by tiie numbers game, i.e., " I have more shipper 

statements than you. therefore. I win." 

Ul particular, it should be recognized tiiat tiiere is a sttong disincentive for shippers to 

come forth against a merger of companies if tiiey wUl in tiie fumre be captive to tiie mersed 

com.pany. Because of tiie shipper- and movement-specific way tiiat ra^ rates are set, 

leverage in negotiations is critical. A shipper who candidly explains why tmck and source 

competttton would be madequate defenses for it agamst a raU monopoUst risks - • indeed 

uivites ~ hugher T ies if die merger is ultimately approved without conditions. Otherwise 

stated, shippers who do complain should be taken as representative beyond then: numbers. In 

summary, we must examUie tiie shipper statements very carefuUy, witii an eye towards tiie 

asymmettical incentives which exist to participate for and against tiie merger. In many 

respects, the traffic data, tiie enpUical evidence from shippers, and tiie findings of the 

economic Uterattire, are more probative tiian shipper sutemerts in support, of tiie merger. 

A. A Topology of 2-to-l Shippers 

In addressing competitive effects in tius merger, a surting pomt is tiiat tiiere is no one 

idea!, perfect way to do so. We can get useful mformation cn competitive harms from many 

dU'ferent approaches, perspecttves and data sources which, when combmed, allows judgment 

as to the magnitude of impacts. We can use aggregations of data of different types, 

combined with shipper testimony, theory, statisttcai analyses, and tiie lUce. 

It IS useful to consttuct a topology of shippers affected by tiie consolidation. We will 

^ examme competiuve impacts witii a starting point of BEA-BEA market dennitton, utiiizmg 

,longstanduig precedents of tiie ICC and DOJ. Such an approach includes, appropriately, 

ŝnippers who are impacted beyond tiie narrow definition of competitive harms by .AppU 
licants. 
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In order to understand why the use of the BEA is the appropriate starting poi.it for detimng 

the relevant geographic market, it is useful to examine the numerous ways in which shippers 

witiiin a BEA benefit from having UT and SP serve tiiat BEA. 

Type 1 — "2-to-l" shippers according to .Applicants' definition where there 
is a corresponding reduction in competitive alternatives. 

Applicants negotiated an agreement with the BNSF in order to provide BNSF access 

to those geographic points that would see a reductton. absent ihe agreement, from two 

carriers (UP and SP) down to one camer (the merged LTSP). The key word used oy 

Applicants for determining what shippers received access to BNSF is the word "poir..s." In 

other words, the definition of the appropnate "geographic market" used by Applicanis for 

purposes of determining what shippers are "2 to 1 shippers" focused only on those shippers 

located at a point which prior to the merger were physicaUy served only by LT and SP. See 

App. Vol. n . V.S. Peterson at 14-20; .App, Vol. I . V.S. Rebensdorf at 296-298. 

AU of the "2 to 1" shippers, as defined by .AppUa>nts. involved shippers at points 

who were physicaUy served by LT and SP and no other carrier. For the vast majonty of 

tiiese shippers, tiiey were exclusively served by either LT or SP, but were open to tiie other 

AppUcant canier, and only tiie otiier .AppUcant carrier, via reciprocal switching. Very few 

such shippers had direct access to 'ootii LT and SP. See App. Vol. I I , \'.S. Peterson at 

72.--' 

.Applicants also considered a shipper located on a shortiine a "2 to 1" shipper if the 
shortline was able to connect with both UP and SF and no other raUroad. V.S. Rebe.'sdort" 
at 297. But see Comments and Request for conditions of Yolo ShonJine Railroad Company 
(while we share trackage rights m LT's West Sacramento railyard witii SP. . . . UP does not 
permit interchange directiy wiih SP. . .. LT has caiefnilv arrang"^ that ou: ttaffic wiU be 
interchanged solely w-ith LT. . . coupled with tiie hostile relationship between SP and UP. 
this has impeded our abUiry to arrange and provide ou: customers economic transportatton 

(cor-unued...) 
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I Figure 3.1 illustrates a 2-to-l shipper according to tiie defimtion provided bv the 

AppUcants. Industrial Site #1 would be a 2-to-l shipper accordmg to this definition: tiie 

shipper is served by botii UP and SP, eitiier witii a physical connection or tiirough leciprocal 

switching. These 2-to-l shippers, as defined by tiie Applicants, are Indeed one important 

class of affected shippers. 

It is useful to carefuUy analyze tiie Applicants' de facto assessment of competitive 

hanns, which we wiU do m more detaU Ui tiie subsequent section. However, .Applicants 

have acknowledged tiiat 2-to-l shippers, as defined by tiiem. represent sUghtiy more tiian Sl 

BUUon in annual revenues. App. Vol. I . at 20; V.S. Peterson at 15. To resolve tiiese 

admitted harms. AppUcants have proposed an extensive set of ttackage rights be granted to 

BNSF. 

Type 2 - Shippers who have physical access to either LT or SP. but are 
located in proxitnity to the other. 

Referring to Figure 3.2, Industtial Site #2 is served by only LT. but SP is located in 

tiie vicmity. Accordmg to tiie AppUcants, Site rt2 is net a 2-to-i shipper and would not 

suffer any competttive harms from the consolidation. However, tiiere are manv wavs a 

shipper Ul tiie position of Industtial Site #2 could gaU-. value from tiie presence of an 

'̂*(... continued) 
for numerous shipments) March 22. 1996. In addition, if there were an actual buiid-out 
project 'Degun, as opposed to a tiieorettca' or tiireatened buUd-out. .Applicants considered tiie 
shipper a 2 to 1 shipper. Under .Applicants limited definition, only two locations fit the 
buUd-oui cntena so as to justify access to BNSF. Baytown and Mont Belvieu. Yet. 
discovery has exposed tiiat intemaUy. pnor to tiie merger. LT considered several other points 
to be potential build ui oppormniues (See. Peterson Depositton. p. 83-S4: 

REDACTED 
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Industrial Site #1 

UP-SP Defined 2-to-1 Shipper 

.Snavely King .Majoros O'Connor & \,c:e. Inc. 



SP 

UP 

Industrial Site #2 

SP 

UP 

Shipper has physical access to only one applicant but is in proximity to the other. 

Snavely King Majoros O'Connor & Lee, Inc 



independent LT and SP. This shipper benefits from LT/SP .'ompettiion in at least the 

following ways: 

• Industrial Site #2 can ttansload by ttiick to SP, or threaten (tacitiy or 

explicitiy) to do so and use tins tiireat to gain a reduced conttact rate. The 

AppUcants. especially Wittiess Petersen, describe in detail rail competitton of 

tills nature w-iih regard to soda ash. App., Vol. I , V.S. Peterson at 249-253. 

• Industrial Site #2 can shorthaul LT. or tiireaten to do so and use this tiireat to 

gain a reduced conttact rate. This may involve ICC action to limit the rate 

charged by UP in such an instance. 

• Industrial Site #2 can build n:>t a spur Une to connect with SP, or tiireaten 

(tacitiy or expUcitiy) to do so and use tins threat to gam a reduced contract 

rate. A variant of this occurs when plant expansion are requued to handle 

Uicreasing volumes. 

• Industrial Site #2 can relocate plant'facUity to SP's line upon receiving a more 

favorable contract rate, or threaten to do so. and use tiiii tiireat to gain a 

reduced conttact rate. 

• Industrial Site #3 has "capuve" plants located on both railroads, as depicted m 

Figure 3.3. Relative production levels across tiie two plants are determined n. 

part by rail rates to each plant. Thus. LT and SP will compete with regard to 

tills shipper's traffic. 

• Industrial Site #4 competes in tiie product market with Industrial Site ?5. as 

depicted in Figure 3.4. This product market competition will result in 

"upstteam" competiuon between LT and SP. 
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Snavely King Majoros O'C^onnr.r *• ' Inc 



UP 

Industrial Site #5 

SP 

Industrial Site #4 

UP 

Shippers served by different railroads competing in same product market. 

Snavely King Majoros O'Connor & I>ee, Inc 



SP 

UP 

industrial Site #6 

Receiver #1 

Shipper not considered 2-to-l by applicants. 

Snavely King Majoros O'Connor & l^-e, Inc, 



Shipper benefits from ex ante site location competition. 
Snavely King Majoros C>'Connor & l^e, Inc, 



• Industt-ial Site ,̂ 6 is sen/ed by botii UP and KCS. but has a LT single-line and 

KCS-SP interline routing option. See Figure 3.5. The merger eUminates tiiis 

shipper's independent altematives, but such a shipper is not counted as a "2-to-

1" shipper by AppUcants. 

• Following a UP/SP merger, a shipper wishes to locale a plant m tiie area. 

Witii reference to Figure 3.6, tiie shipper faces a choice between Industria' 

Site #7 and Industtial Site #8. Pnor to the merger, tiie shipper would have 

received tiie benefits from UP and SP ex ante site locattun competition: tiie 

choice of a site would not be finalized untU a long-term contract with one of 

the railroads was locked in. 

• Shippers. especiaUy large shippers witii multiple plant locations served by 

several railroads, can use tiie concept of "package bidding" where these 

shippers will put out for bid their entire raU transportatton needs for a certain 

penod of time and then select one camer to provide those needs. Where LT 

and SP currentiy compete in srch package bidding sittiations, tins competttion 

wUl be lost as a result of the merger. 

Two notes are in order. Fust, we are not implying tiiat every shipper can benefit 

firom evc-y one of the types of compeution as indicated above, or tiiat such competition is 

, always as sttong as LT/SP's witii regard to Industtial Site i^l . m Figure 3.1. However, as is 

[estabUshed tiirough discovery , depositions, and tiie verilied statements of Mr. Shade Mav. 

r- WUUam Plotii. Mr. Lynn Tumer. and Ms. Patteye Simpson submitted witii tins fiUng. it 
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is very common for raUroads to compete in tiie manner descri'oed above.̂  .A large 

numbers of shippers wUI lose this competiuon as a result of tiie merger, and because such 

shippers are not benefiting from direct UP/SP competitton at 2 to 1 points, as defined by 

AppUcants, tiiese shippers will not receive access to BNSF under the trackage nghts 

agreement. 

Second, to tiie extent tiiat Applicants have included some shippers currentiy 

transloading. or actuaUy committed to buUd-out. in tiieir definition of 2-to-l shippers so as to 

qualify for BN access, this faUs to address tiie compettttve i.mpact on many other shippers 

who benefit from tiie threat (explicit or implicit) of transloading or building out or who may 

be able to pursue tiiis optton ui the fumre.-* 

Because such forms of competitton are important in determining whetiier the relevant 

geographic market should be points or broader geographic markets, I wiU discuss each form 

of competition and provide specific examples where UP and SP shippc-s are benefiting from 

these forms of competition.^ .As a result, such LT and SP shippers will lose tiiese options 

I 

^ The evidence on which I relied in coiiducttng my analysis and which was obtained 
through discovery- is contained within tiie Highly Confidential .Appendix filed by KCS :n tins 
proceeding. 

** One such company. Escalatton. Inc. mns an annual shapper seminar where part of the 
program is to inttoduce shippers to such sttategies. See Venfied Statement of Mr. Shade 
May, Vice-President. Escalatton, Inc. 

'̂ .As I explain later. I chose to use BEA to BE.A pairs as the relevant geographic 
market. This approach has broad support in botii Commission decisions and the academic 
literziore. SFSP. 2 I.C.C. 2(4 at 768 ("[Tjhe following BEA data conclusively show 
applicants' dominance of the Southem Comdor for trafiic moving to and from the Los 
Angeles BE.A"). Indeed. LT itself, in the SFSP case, also used rati market shares between 
specific BEA areas to establish tiiat n merger of ti.c Santa Fe witii tit: Southem Pacific -would 
be anticompetttive. SFSP. 2 I.C C. 2d at 76", 769-770. Support and validation of the use 
of BE.A's as a uni: of measure is also found m a study penbrmed for BN SF bv tiie 

(Conunued...) 
REDACTED 
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afier tiie merger, :ind because the BNSF ttackage nghts agreement only covers certLain 2-to-l 

points, such shippers wUl not have access to BNSF, let alone a tiurd camer. followmg the 

merger. 

1. Industrial Site #2 can transload by ttiick to SP, or threaten (tacitiy or 
expUcitiy} to do so, and use tins tiireat to gain a reduced con-iract rate. 

Many shippers may be exclusively served by eitiier UP or SP but nonetheless have tiie 

other carrier nearby. In such situations, a shipper can threaten to ttansload from its plant, 

which is "captive" to one camer. to the competing earner nearby. By ttansloading, I mean 

tiie abiUty for tiiat "captive" shipper to tmck its product from its plant location (located on 

tiie UP in tiie Figure) and then reload that product for rail shipment on tiie competing 

camer, in this uisiance, SP. Such "transloading" is effective even for bulk commodittes that 

depend upon raU movements for long-distance ttavel because tiie truck pomon of tiie move is 

usually conrined u-̂ thin the BEA and is not used for BE.A to BE.A moves. 

AppUcants themselves recognize tiiat shippers benefit from the abiUty of a shipper to 

transload fiom LT to SP. or vice versa. The .Applicatton is replete witii such transloading 

references. 

REDACTED 

^(...conttnued) 

REDACTED 
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The evidentiary record is also replete witii such transloading examples. HC37-400032 

REDACTED 

Despite acknowledging tiiat such oansloadmg occurs between UP and SP shippers. 

Applicants did not specificaUy mclude such shippers as 2 to 1 points.'* Instead, at jse 2 

to 1 pomts tiiat are currentiy directiy served by UP and SP only (either because tiiere is a 

28 Rebensdorf Deposition at 442. 

Q. Now. would such a shipper, if one existed hypotiietically because you don't have 
personal Ijiowledge of it. be covered by tiie agreement or not be covered bv the 
agreemerit? 

A. A shipper who — 
Q. Who is served directiy only by eitiier UT or SP but which has tiie capabUity to truck. 

Other than tiie soda asi shipper lhat you testified about, would lhat shipper' 
hypotiieticaUv be covered bv tiie agreement with BN'SF? 

A. No. 

Wimess Barber, however, appears to dispute tiiis and testifies tiiat tiie settiement covers tiiis 
precise example. Barber Deposition at 7i-72. 

I 

i 
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^ Phys-cai connecuon .o the ,„d.st.-;ai sue or the .„c„s:.,al s„e is ope„ ,o reciprccai 

sw„chi„g,, a„d .hus g,v.g B.N-SF access, Appl.c^. . a , , .ha. B.VSF can uui in a.e., ,„ves, 

^ ) .ransload faa.des a, *ose pen. ,„ serve new shippers. a>=,erso„ Dep̂ s.oon a, :22), 

™us, only alter .aWng an „ves.n,en, ,„ cransloading facffines. wffl B.VSF be able ,o 

pro«de a compeuave opdon ,o sh.ppers .ho prev,„„sly had an option from UP or SP, 

(Peterson Deposition at 222). 

Other tan Uus narrow su.en,en, by .v,r, Peterson and the irr^oncilable Statements of 

Rebensdorf and Barber, ^ere .s no an^ysts to back up t^s cia,.. Thus, for exampie, . 

Figure 3.2. as there ts no 2 to 1 pom, shtp^r as defined by AppUcan.s. there ,s no shtpper 

Who received access to BNSF, Accordmgiv. .hose shtppers .„ the post.on of Indust..^ S.te 

« who .ransloaded, or codd .ransload. ,o .he SP ,me v.,, ,ose the abUtn- .o do so after the 

merger," Curiously, ,App,cants rely on such examples of transloading to estabhsh the 

P«mt U.a, extenstve compedaon w.l, ex.s, after *e merger to restrain WSP'S p..ces, bu. 

When .t comes to detennming whether such UP ^ d SP shtppcrs wUl be compet̂ uvely 

harmed, such as Uidusttial Site ?t2 shiooers ^ rn i r^nd •̂ 
rf- snippeis. . to 1 ttansloadmg shippers received no 

protection. 

See Peterson Deposition at 935-936 

have a Siena Pacific lumber miU at sav Quincy Calrbm,. APW ,U 

exciSîiv'L-Ŝrŝ  T":: 7f - '-̂-̂  --'̂ "e 
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2. Industtial Site #2 can short haul UP, or tiireaten to do so and use this 
threat to gain a reduced contract rate. This may involve ICC action to 
Unut tiie rate charged by LT Ui such an instance. 

Chemical shippers in the Houston market area served by one carrier often use this 

abUity to move c rload ttaffic on local mileage scale rales to the agent of another local 

carrier and then rebiU that shipment on a new "BiU of Lading" to competitively served 

destinations using the second carrier's lower rate. The tiireat of tius process serves as a 

competitive tool to keep the rates of the exclusively served carrier at competitive levels. 

V.S. Simpson and T-umer at 95-96; HC20-200004 

REDACTED 

As anotiier specific example of tius process, Hoechst Celanese (HC) was "captive" to 

tiie SP at its Bayport, TX High Density Polyetiiylene (HDPE) plant which produced 

approximately 350 milUon pounds of HDPE per year. Upon tiie renewal date of tiie existmg 

contract a new contract was offered by SP which: 

• substantiaUy increased the rate by reducing the car aUowance: 

• required an mcrease in the volume requurement from a percentage of freight shipped 

by rail to a percentage of production; and, 

• eUminated HC's option to use the Illinois Central RaUroad as a bridge carrier for east 

bound freight via Chicago, IL. 

HC responded by utiUzing a local rate to move cars from its plant to the BN yard m 

tiie Houston area and re-routing tiit majority of the traffic onto tiie BN, tiiereby short aauiing 

SP. As a resuU. SP: 

( 
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I i . temunated a separate conttact witii HC govenung local service and offered a 

new conttact at double tiie existtng rates. The locai service conttact was reUed 

upon to service m-state customers: 

ii. mcreased HC's rates agam by cancelung tiie switchmg allowance conttact 

which provided an aUowance to HC for orovidrng us own m-plant switchmg: 

and 

i i i . restticied its local jomt tanff rates m an attempt to prevent HC from movin. 

its freight on tiie BN, or at least to recoup a substanuai part of its long-haul 

revenues fiom tiie locai move. 

HC responded, by mstaUmg a buUc ttucking operation and delivemig tiie product to tiie BN by 

ttuck where it was Lransloaded mto raUcars, again short hauUng SP. It is mteresung tiiat 

having anotiier carrier 26 mUes away was not recogr.ized by SP as competttton until HC 

went to great means to make it happen. See V.S. Shadenck May at 10- 07. 

This example agam shows tiiat many shippers served by only one earner have tiie 

abUity to bring a nearby compettng raUroad into play when tiie simation warrants. The 

proximity of anotiier raiiroad affects rates. Should tiie LT/SP merger be approved, tiie 

abUity to short haul from UP to SP and vice versa will be lost to manv current and fur.re 

shippers. 

3. Industtial Site .#2 can build out a spur line to connect witii SP or 
tiireaten (tacitiy or expUcitiy) to do so and use tins tiireat to âm a 
reduced contract rate. ~ 

The Commission has a weU estabUshed policy cf imposing some form of a condition 

on a proposed merger m order to prevent competiuve harm causec by the merger of two 

. ̂ oads where one of tiiose raUroads served a plant and the shipper had a bu:ld-m option to 
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tiie otiier raUroad. BNSF, slip op. at 68, 98. In Applicants' opmion, tiiere were only 2 such 

2 to 1 pomts tiiat qualified for access by BNSF, Baytown and Mont Belvieu, Texas (and tiiat 

involved UP buUdUig m to SP served shippers. Applicants admit tiie existence of otiier 

build-out options, but claim tiiey did not consider such otiier locations as 2 to 1 points, 

(Peterson Deposition at 325-327), 
REDACTED 

UP and SP are not appropriate arbiters to decide what buUd-m or build-out situations 

should be given access to anotiier carrier. Noneiheiess, tiie evidence, at least to tiie extent it 

has been provided, estabUshes tiiere are many more sittiations tiiat should quaUfy as build m, 

buUd-out pomts and buttresses my opinion tiiat Applicanis market definition is too narrow. 

REDACTED TU- ^ . • • • ^ . 
This smdy is contained m tiie Vol. IH. 

Highly Confidential .Appendix, pp.24-34. WhUe UP claims tiiat only two projects were 

deemed wortiiy, Mont Belvieu and Baytown. see March 8 Letter from .Arvid E. Roach to 

Alan E. Lubel, Vol. m, Highly Confidential Appendix, 24.1-24.4, tiie evidence indicates 

I 

HC13-000785-000790. There is also evidence of otiier potential build-m 

sittiations. HC42-000087-000088 

HC41-006620 

HC48-001053 

(MP)). 

REDACTED 

Along this line, and somewhat disingenuously. Witness Barber testified all that is 

required is an "imminent possibUity" of a buUd-in, tiiat not "one shovel cf dirt' had to be 
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moved, tiiat no appUcation to tiie Commission had to be fUed, tiiat tiie possibility of a buUd-

m" could have an effect on rates was aU tiiat was required for tiiat shipper, lUce tiiose at 

Mont Belview. to be considered at 2-to-l shipper. (Barber deposition at 64-68) 

This evidence of a wide number of build-out sittiations and tiie Commission's policy 

of providmg conditions for build-m and buUd-oui sittiations confmns my opinion tiiai tiie 

BEA should be tiie proper geographic market. To choose a narrower defmition. such as a 

pomt. ignores completely tiie abUity of shippers to buUd-m or buUd-out or to threaten such 

buUd-ins and buUd-outs. 

4. Industnal Site #2. Figure 3.2. can relocate plant'faciUiy to SP's line 
upon receivuig a more favorable conttact rate, or threaten to do so. and 
use tiiis threat to gain a reduced conttact rate. 

Obviously, 'he abUity to relocate your plant or facUity from tiie LT Une to tiie SP Une 

is an expensive means of achieving competttive rail rates. Regardless, tiie evidence 

estabUshes tiiat shippers do m fact use tins tiireat m tiieir rate negottattons. HC09-019685 

HC49-000315 

REDACTED 

HC39-301687-301688; HC39-302153-302155 

If UP and SP merge, a shipper located on tiie LT who was able 

to leverage its raU rates downward as a result of the abUity to relocate its plants to the SP 

line wiU lose tiiis form of indirect UP and SP competitton. Once again, tiie best way to 

[c^ttire tiiis form of competitton is to use a BEA as tiie proper geographic market. 
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5. Industtial Site #3 has "capttve" plants located on botii raUroads. as 
depicted in Figure 3.3. Relative production levels across tiie nvo plants 
are determined m part by raU rates to each plant. Thus, UP and SP 
wiU compete witii regard to tius shipper's traffic. 

For example, one of the chemical s.hippers Ui Louisiana has separate plant facUities on 

the raU Unes of botii LT and SP. The shipper's faciUties are separated geographically by 15 

mUes. Even tiiough the shippers' plants were not served directiy by both LT and SP, this 

shipper nonetheless enjoyed competitive rate levels ft-om both LT and SP because of its 

abiUty to shift and reschedule production between its manufacturing faciUttes, depending 

upon each carrier's recogiution of these competitive factors. V.S. Simpson and Tumer. at 96. 

Evidence gathered in discovery also confirms this as a legitimate form of competition. 

HC37-400027 

REDACTED 
; HC48-000282 

To avoid producmg shipper files (which AppUcants claimed would be to 

burdensome) AppUcants stipulated to the foUowmg: 

Shippers on a Une of one raUroad often seek improved service or lower rates 
based on the fact that another raUroad provides an altemative mccjis of 
transportatton or represents an altemative camier for the shipper. Such service 
and price competition occurs with respect to shippers served by both SP and 
LT, and even instances where such shippers have multiple plant locations lhat 
may or may not have physical access to botii LT and SP. Such service and 
price competition occurs with respect to many commodities and most major 
transportation corridors, mcluding corridors where UP and SP have parallel 
lines. 

Stipulation to KCS Interrogatory No. 22, Discoverv- Conference, Jar.uary 28. 1996. 

As a sUght variation of this fomi of competttton. a shipper who may be exclusively 

served by SP at one location but nonetiieless has a plant at anotiier locatton which has access 
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I to botii LT and SP wUl be able to request a lower rate at its exclusively served locatton to 

match tiie rate at tiie location tiiat has two camer direct competition. For example, m at 

least one case, a plasttc producer has a plant at Mt. Belvieu, Texas exclusively sened by SP 

.md anotiier plant at Baytown. Texas served by botii LT and SP which produced tiie same 

commodity. SP would package rate offers, considenng tonnages fiom botii facUittes and 

propose rebate aUowances from its exclusively served locatton when annual volume ftom tiie 

location served by LT and SP reached predetemimed annual volume levels. This tactic 

msured participation from tiie jointiy served location, someumes to tiie exclusion of LT. 

V.S. Simpson and Tumer at 98. 

Despite tiie discovery evidence and tiiis stipulation, because neitiier of tiie shipper's 

plants had acttial direct UP and SP competttton, as defmed by AppUcants. AppUcar.ts would 

not consider such plants as 2 to 1 points, altiiough it is clear tiiat such shippers do benefit 

from UP and SP competition within the same BEA. 

6. Uidusttial Site #4 competes in tiie product market witii Industtial Site 
ff^. as depicted m Figure 3.4. This product market competttton wiU 
resuU in "upstteam" competttion beriveen UP and SP.'° 

This phenomenon is confirmed by tiie discovery evidence tiiat was produced. HC50-

100521 

REDAC: ED 

HC08-001063 

)01186 

I do 
railro.Hr' ^ ' " '^ P'"^""' competition wiU be a perfect substimte for service bv 

^Si^^e tw^r^'oa^^^^ ^^^"^^ ^^^^'^^ - -^^ P -̂-*^ -mpeutton ' 
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HC40-001875 HC41-

003674-003677 

HC08-001044 

HC45-001747 

HC48-000282 

REDACTED 

HC40-003655 

HCO9-O18058 

Whetiier such competition is properly caUed "product market" competitton. or from 

the receivers' perspective, "source" competttton. such forms of competition wul serve to 

constrain UT's and SP's rates before the merger, but after tiie merger, such shippers wiU no 

longer have this ability to "play such LT shippers off against the SP shippers" and vice-a-

versa. 

7. Industrial Site #6 is served by botii LT and KCS. but has a LT single-
Une and KCS-SP mterlme routing optton. See Figure 3.5. The merger 
eUminates this shipper's independent altematives, but such a shipper is 
not counted as a "2-to-r shipper by Applicants. 

For example, Montel Plastics's plant located at West Lake Charles has access to SP 

and KCS. Cumentiy, Montel ships its product from its West Lake Charles plant to New-

Orleans. It has rwo independent rail rouungs pnor to the merger: (1) it can ship either KCS 

to DeQuincy, LA where KCS interchanges the traffic witii LT. which takes the traffic to 

New Orleans; or (2) it can ship the traffic SP single-line from tiie plant to New Orleans. 

After tiie merger, because UP and SP wUl be merged, tiiere wiU no longer be two 

independent rail route altematives. as UPSP would be in eitiier movement and would thus 

( 
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I serve as a "bottieneck" camer. See MP-1, tiie filmg of Montel Plasttcs for a complete 

discussion of Montel's competitive situation. 

Intemational Paper ("IP") also has tiiree plants simUar to tiie Montel Plasttcs 

situation. IP's plants at Bayou Pieme. LA, Texarkana. TX. and PineviUe. LA, are all 

served, either directiy or via reciprocal switching, by both KCS and LT. For all three of 

tiiese plants, KCS interchanges tiie traffic witii SP in order to provide an independent rail 

route altemative to the UP single-Une route. Obviously, after tiie merger, as witii Montel, 

UPSP wiU be Ui either movement and would tiius serve as a "bottleneck" carrier. For a 

detailed discussion of IP's competittve situatton. See IP's Comments fUed on March 29, 

1996. 

AppUcants did not consider plants, such as tiie Montel Plastics' Lake Charies Plant 

and tiie IP plants, as a "2 to 1 pomt" because of tiie presence of KCS. However, it is clear 

tiiat after tiie merger, KCS alone does not now have, and will not have, absent tiie imposition 

of a condition, the abUity to provide a second indeoendeni routing option for these plants. 

8. Following a LT/SP merger, a shipper wishes to locate a plant in the 
area. Witii reference to Figure 3.6. it faces a choice between Industrial 
Site #7 and Industnal Site T8. Prior to the merger, the shipper would 
have benefitted from LT/SP ex ante sue location competttion: the 
choice of a site would not be finalized until a long-term conuact with 
one of tiie railroads was locked in. 

While tins is a similar form of indirect LT and SP competitton as was discussed witii 

cference to Figures 3.2 or 3.3. tins analysis assumes that such a shipper may not have any 

tf its current facUities served by either LT or SP but is looking for an industnal site for a 

plant facility. Such a shipper does benefit by the fact that UP and SP are in the same 

See HC08-002624 
REDACTED 

HC39-40057--400580 
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HC41-006620 

options. 

REDACTED 

The merger wiU reduce these competitive 

9. Shippers. especiaUy large shippers witii multiple plant locattons served 
by several raUroads. can use tiie concept of "package bidding" where 
tiiese shippers wUl put out for bid theu- entire raU ttansportation needs 
for a certain penod of ttme and tiien select one camer to provide tiiose 
needs. Where LT and SP currentiy compete in such package bidding 
situations, tiiis competition wiU be lost as a '•esult of tiie merger. 

In reviewing tiic evidence, it became clear tiiat many shippers, especially large 

shippers witii multtple plant locations, are able to use tiie leverage of potential large volumes 

of ttaffic tiiat would go to one carrier m order to obtam lower raU rates, even at exclusively 

served plants. This is, in effect, tiie same tiling as tiie standard economic theory of "volume 

discounting." HC37-400029-400031 

HC08-004299 

REDACTED 
. HC42-000018-000019 

HC-39-300949-300951 

HC-40-003051 

HC42-000050. HC42-000194. HC42-000262. 

HC42-to-100120. HC42-to-100127 

HC39-301687 (Location of disttibution center depends upon best 

package deal offered by LT to compete with SP); HC39-4005~7-400580 (CN's letter to UP 

requesting assistance to develop bid for Dow Chemical tt^fic): HC37-40(X) 13-400016 (LT 

neeas to put togetiier a comprehensive bid package to keep SP from bidding): HC37-400036-

400042 (Discussion of package bids between LT and SP for DuPont's businesŝ  It is cleir 
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tiiat these shippers will lose the abiUty to get competitive package bids from LT and SP after 

the merger and will instead have to find different altematives. 

Type 3 — Shippers who have physical access to both LT and SP (and two 
independent altematives involving LT and SP to destination) with access to 
a third railroad at origin or destination which does not serve the entire 
market from origin to destination. 

Figure 3.7 provides an erample. LT and SP serve both ongm and destinatton. BN 

serves the origin but not tiie destinatton. Such a shipper wishing to move goods from ongm 

to destinatton has only rwo options. LT or SP. We classify such a shipper as a "2-10-1" 

shipper, to denote the number of origin-desttnation options. Altiiough product'geographic 

competttion from tiie BN altemattve is useful in some cases, it is not in any way a substitute 

for direct origin-destination competttion. In some instances tiiis shipper may also be able to 

ship to another (substitute) location via BN. This may provide relief from monopoly pncing 

in the origin-destination market, but if. for example, a buyer of the product was iocated at 

tiie destinatton. it would not be a factor. SimUarly. someone receiving goods in the origin 

ci.y from tiie destination city could potenually receive from an altemattve ongin served by 

BN. 

Indeed, such source competition may be effective for some shippers m limited 

|atuations. However, as I have argued in previous ICC testimony, the theory under which 

3urce competttion provides an effective limitation on the abUity of a monopoly railroad to 

ise rates rests on a number of sttong assumpuons. If there is a degree of product 

ferentiatton, or products coming from the current ongins are closer in iocatior.. or 

icitv cupsiraints exist on production at altemattve sues, these factors will create an 

JreUa unde- which rail rates can be raised. Indeed, if firms are currentiy dra '̂ing 
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Shipper has physical access to UP and SP at origin and 
destination, along with access to BNSF at origin. 

.Snavely King Majoros O'Connor & Iy .-, Inc, 



I products from a given ongm, tiiere is a presumption tiiat this is the lowest-cost altemative or 

m some other sense the optimal choice. 

Thus, tiie mam limitations of source competition in providing a stt-ong competitive 

substittite are differences in distance and characteristics of altemative sources. In other 

words, a receiver's option to purchase goods from an altemative source located a greater 

distance away tiian tiie cun-ent source, even m tiie absence of switching costs, would stiU 

aUow a rate increase reflecting tiie ttansportation differential of tiie two sources. Similarly, a 

receiver's option to purchase from an altemattve source goods tiiat were not a pertect 

substimte for goods from tiie cument source would still aUow a rate increase reflecting tiie 

relative preferences for tiie differenttated products. However, source competttton from two 

locattons within tiie same BFA would ensure tiiat tiie distances of tiie rwo sources from 

1 ^ destination were comparable and may weU also give nse to products tiiat are undifferentiated 

(e.g., agriculttiral products grown m tiie same region could weU have comparable 

characteristics). Thus our BEA-BEA primary market definition, which mcludes source 

competition from sources witiim tiie same BEA. but excludes such competttion from 

disparate BEA's, tiiough necessarily oversimpUfied. is based upon a reasonable assumption. 

B. The BEA to BEA Analysis Is The Proper Market Dennition 

As 1 have discussed in testimony m previous ICC merger cases, tiie cntical threshold 

issue in conducttng a ngorous evaluation of tiie competitive consequences of tiiis ttansaction 

IS tiie definition of tiie relevant markets. Altiiough tiie Commission is not required to uttiize 

tiie Department of Justice and Federal Trade Commission's horizontal merger gmdelines for 

defining relevant markets, this metiiodology provides a clear and powerful maiket definition 
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too. ^nd can be usefuUy applied here. Accordingly, boundanes for markets can be 

estabijshed as foUows: 

SpecificaUy, tiie Agency (DOJ or FTC) wUl begin uitii each 
product (narrowly defined) produced or sold by each merging 
fum and ask what would happen if a hyixjtiietical monopoust of 
tiiat product imposed at least a 'small bul sigmficaru and 
nonttansitor/' mcrease m pnce, but tiie temis of sale ot aU 
otiier products remained constant. If. in response to tiie pnce 
increase, tiie reduction in sales of tiie product would be large 
enou<'h tiiat a hypotiietical monopolist would not find it 
proiiuble to impose such an increase in pnce. tiien tiie Agency 
wUl add to tiie product group tiie product tiiat is tiie next-oesi 
substimte for tiie merging finn's product. 

Depanmera of Justice and Federal Trade Commission Horizontal Merger Guideline: Apnl 2, 

1992, Sectton 1.11. 

To apply tiiese standards to tiie ttansaction under consideration here, it must first be 

understood tiiat a raUroad's "products" consist of tiie ttansportatton of commodittes between 

specific ongin-desttnatton pairs. A raUroad is ttuly a multiproduci firm, in tiiat each ongm-

destination and type of commodity shipr^^ can properly be regarded as a unique product. If 

we begm witii such a correctiy-defined product of tiie merging finn - we must tiien ask. in 

tiie words of tiie merger guideUnes. whetiier m response to a hy-pothettcal pnce mcrease. "tiie 

reduction m sales would be large enough tiiat a hvpotiietical monopolist would not find U 

profitable to impose such an increase in pnce." As to numerous commodittes and shippers, 

tiiere is dear evidence tiiat a hy-potiieucal rail monopolist could profitably mcrease pnces. 

AS discussed above, even if some shippers in a broader market could apply the same 

compeuuve factors tiiey reUed'upon pnor to tiie merger to keep LT and SP rates compettttve 

Ul order to keep a merged UPSP's rates compettttve, tii. ôcs not help m rendering a pnce 

mcrease by a monopoly railroad unprofitable. The key is that a monopoly railroad(s) can 
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selectively raise pnces to specific shippers in accordance witii tiie availability to the 

particular shipper, for particular movements, of source, product or intermodal compeuuon. 

Clearly, it is beyond tiie realm of possibility in this case to analyze in detail the 

circumstances of each and every one of thousands of shippers in order to determine if such 

shipper could utUize the various forms of compeution in order to protect itself from a rate 

increase. However, we wUl in a subsequent section provide a detailed breakdown of 

shippers according to commodities shipped and mileages. Again, tiie crittcal point is the fact 

tiiat whUe tiiere may be some shippers who wiU be able to readUy shift to ttuck or other 

altematives if UPSP try to raise their rates too high, theiv̂  are numerous shippers who cannot 

readily shift to tmck or otiier altematives Ui tiie face of ran rate mcreases. V̂ 'hUe tiie mere 

presence of the other forms of competitive factors may eventually place a "cap" on such rail 

rati increases by the merged LTSP for such shippers, absent two independent rail routings, 

such shippers will undoubtedly be subject to significant rate increases. 

The examination of types of shippers impacted by a loss of competttion. as discussed 

in tiie previous section, supports a definition of raU markets as narrowly defined origin-

destination pairs using BEA's. As noted previously, the Commission has consistentiy 

supported this definition of markets, aiid has r2jected other market defmitions. A BE.A-BEA 

market definitton also foUows that of the Justice Deoartment n the SP/SF case, in particular 

that of Wimess Pittman in his testimony and academic wntings related to ihat ciise '̂, 

defming markets as flows between origin and destination BE.A's. 

R.W. Pitiman. "RaUroads and Competttton; The Santa Fe.'Souihem Pacific Merger 
roposal,' The Joumal of Industnal Economics. 1990. 

If----
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Anotiier issue in defming raU markets is the complexity that many long-haul 

movements entaU coordUiation by more than one camer. It is common for connecting 

carriers to submit a single competitive bid for tiie entire movement. Therefore, competitton 

is greatiy enhanced when the altemative, fuUy-mdependent routings are avaUable. If one 

firm participates on all routings, competition can be greatiy hampered. The Commission has 

clearly stated that independence of routings is critical; 

Competition beuveen raUroads generaUy requUes the presence of 
two or more independent routes, tiiat is. routes having no 
carriers Ui common. When a single camer is a necessary 
participant in all available routes, i.e.. a bottieneck carrier, it 
can usuaUy conttol the overall rate sufficientiy to preclude 
effective competition. 

Consolidated Papers, Inc., et al v. Chicago and .Wonh Westem Transponation Co., et al, 1 

I.C.C. 2d 330, 338 (1991). 

Accordmgly, I focused my primary attention on instances where tiie proposed 

consolidation wUl reduce the number of independent railroad routings, especially from 2-to-l 

or from 3-to-2. The Commission's notion of mdependent routes set forth above can be 

lUustrated in the table below. 

1 MEMPHIS TO SAN ANTO.MO 

CLURENT RAIL ROUTES NLARKET SHARE FOR THAT ROUTE 

SP DIRECT 17% 

UP DIRECT 31% 

BN - LT 4% 

CSXT - LT ' 26% 

NS - SP 22% 
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There are five raU routings in tiie Memphis to San Antonio market, but only two independent 

routes. Eitiier UT or SP becomes a bottieneck camer for each of tiie five routes, leaving 

two independent competing routes pre-merger. After tiie merger only one independent route 

remains, as UP/SP participates in each of tiie routes. Thus tiiis BE.A pair constimtes a 2-to-l 

market. 

Finally, I based my information regarding tiie available routings in a market on tiie 

actual flow of ttaffic m a given BEA-BEA pair, as given by tiie 1994 100 percent traffic 

tapes of LT, SP. CN&W, KCS and BN/SF along witii ICC waybiU data. I eliminated from 

consideration routes which handled tiiree carioads or less for tiie year, as well as routes vntii 

excessive circuity.This procedure is similar to tiie eUmination of routes with excessive 

circuity employed by AppUcani Wimess Petersen." 

There are, however, specific differences between our market det'nition and the 

AppUcants. Basically, tiie Applicants only include in their market defimtion shippers served 

by solely UP and SP. As discussed in tiie previous section, this defmition does not take mto 

account many shippers harmed by tiie consoUdation as given in tiie above topology. 

Applicants' defirition is sharply at odds with past ICC decisions and analysis, and sharply at 

odds witii Applicants' own discussion of rail competition between UP and BN.^ 

"200% applied to routes less -Jian 250 miles: 180% to tiiose less tiian 1.0(X) miles: 170% 
to tiiose less tiian 2.000 miles: and 160% for those greater tiian 2.000 miles. 

" One altemative procedure would be to determine routings based on physical rouungs 
avaUable. regardless r"' ircuiry- or actual ttaffic. Given tiiat tiie 100 percent ttaffic tapes are 
emp'oyed extensively, and all commodities are considered, the three car oad mmimum is not 
veiy restncttve. Tne .Appendix includes ail traffic flowing between BE.-, pairs, should the 
"̂ommission vi-h to invcotig-t,.- tias issue farther. 

" \\Tien discussing the scope o'' post-merger nul compettuor. between UP arc BN. -Jie 
(conunuec...) 
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Applicants in raUroad merger proceedings have historically used an "accordion 

tiieory" to reconcile confUcting claims over merger benefits and competttive consequences. 

When attempting to minimize the reduction in competitton between the .Applicants. 

Applicants tend to define tiie relevant market for assessing antittiist claims very narrowly. 

Here, accordion compresses tiie relevant market very narrowly, such as rail service to a 

pittticular plant. If two raUroads do not botii serve tiiat same shipper witii direct service, 

they are deemed not to compete. 

The accordion expands, however, when tiie task is to demonsttate the conttnued 

Sttengtii of competition from sources otiier tiian tiie merged camers or to sttess the need of 

tiie merged camers (particularly tiie aUeged weak partner) for merger benefits to compete 

witii otiier raikoads or otiier modes of transportation. There tiie relevant market for analysis 

of competition is defined to be aU tiie raU service in a BEA, a state, tiiroughout the Western | f 

United States, or tiiroughout tiie entire countt̂ ' - including all otiier modes of uansponatton 

or even railroads in otiier countties, such as CN, CP. and tiie Mexican raUroads. Witii 

careful use of tiie "accordion," UT and SP can be made to appear to compete with everyone 

but each otiier. 

^(...continued) 
applicants' market definition is broadened to include instances where shippers do not have 
actual access to both carriers fdraw from Petersen staternent). Dr. .Uiam Tve caUs this the 
accordion tiieory of competitton-when ; rguing LT ana SP are competttors onlv at 2 to 1 
points, tiie accordion is compressed, b i : when arguing that there will be plenty' of 
competition gtW the merger, tiie accordion i : expanded. Sĉ  xMorwi, 23,*i996 fiUng o; tiie 
Texas RaUroad Commission, V.S. Tye. (WilUam B. Tye. The UP.'SP Merger: .-in 
.Assessment ofthe Impacts on the State of Texas. March'1996.). The discuŝ sion here draws 
from his statement. 
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C. In Conclusion, fhe BEA .As .A Relevant Geographic .Market Is 
Appropriate 

It is clear tiiat shippers benefit from LT and SP competition m all of the wavs above 

descnbed.'̂  .Applicants narrow defmition of UP and SP competition as occumng only at 2 

to 1 pomts is simply that—too narrow to adequately reflect tiie numerous ways shippers 

benefit from LT and SP competition. In tiiis important respect, our market deilnition is 

harmonious in assessing rail competition consistentiy and m accordance with standard 

practice. Indeed, it should be noted that tiiere are salient instances where the Applicant has 

defmed a shipper as 2-to-l, but when tiie shipper is not categorized as a 2-to-I shipper in 

our analysis. For example, witii refe-ence to Figure 5.1, tins shipper is served by only SP 

and UP, but BN is in tiie BEA and also serves tiie destinatton. We would categorize this 

shipper as a 3-to-2. SimUarly. refeiring to Figure 4.2, a shipper who is served by LT and 

SP as Industrial Site #2 who hands off to a monopoly carrier at the destination is considered 

a 2-to-l shipper by the AppUcants, bul is con-idered by us as a 1-1.̂ * 

rV\ APPLICANTS THE.MSELVES ACKNOWLEDGE THAT THE PROPOSED 
TRANSACTION WOLXD HAVE SL'BST.ANTLAL ANTICO.MPETITrv E 
EFFECTS 

A useful starting point in assessing compeutive impacts is provided by the AppUcants, 

not witii their hollow discussion of competition witiun the applicatton. but with their 

" For further evidence of UP and SP compeung head-to-head for shipper's business, see 
tiie evidence filed in Vol. III . Highly Confidenual Appenc:x. pp. 1043-66. "Direct LT and 
SP Compeuuon." This evidence is difficult to categonze but nonetheless shows the extensive 
competttton ihai CaiieuJy Occurs bciwcci. LT and SP. 

^ We would also expect a competitive impact associated witii a reduction in interline 
competition, but do not include such impacts in our pr.marv analysis. 
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UP 

Industrial Site #1 attmnnw 

Receiver #1 

UP and SP provide interline competition, handing off to monopoly railroad at destination. 
Snavely King Majoros O'(;oiuior & Lee, Inc 



BNSF 

BEA #11 

UP 

3-to-2 Shipper 
SnavL-ly King Majoros f l C n n o . & 1 Inc 



assessment of compettttve harms as mdicated by tiie settiement witii BN/SF. Indeed, actions 

speak much louder tiian words in this regard. 

The deal sttuck by tiie AppUcants witii BN/SF is a clear acknowledgement of 

competittve harms to tiie class of 2-to-l shippers receivmg access. Several points are cntical 

m analyzmg tiiis settiement. The process as described by tiie Applicants is noteworthy 

Fu-st. LT analyzed the compeutive problems of tiie merger and formulated a settiement plan 

based on what Applicants considered tiie most salient problems: shippers served by botii. and 

only botii, LT and SP (Refer again to Figure 3.1 for an example). This plan then served as 

tiie basis for negottattons witii BN/SF and otiier raUroads. LT drove tiie process, based on 

acknowledged competitive problems which tiiey felt needed to be addressed." And clearly, 

UP and Its attomeys were quite aware of tiie long-standing ICC poUcy not to impose 

remedies beyond harms of tiie merger: tiius. an argument tiiat an agreement was simck 

going beyond tiie harms of tiie merger is not m any way credible. 

Also noteworthy is the detaUed shipper Ust which drcve tiie negotiations. LT 

identified mdividual shippers who -Aouid receive access. Access was not detemuned bv 

'̂ As discussed in more detail elsewhere, notwitiistanding .Applicants attempts to suppress 
tiie until aboui tiie negotiations, tiiere is sttong evidence that tiie Agreement was a "packac'e 
deal" conceived by UP/SP. ~ 

Mx. Ice. BN/SF's lead negotiator, admitted tiiat going into tiie negotiation he was 
given a "map" indicattng tiie nghts oifered by LT. SP. (Ice Dep.. p. 17^) Of course, 
paraes were not allowed to question Mr. Ice on what give and take took place in the 
negotiations concemmg tiie rotites in tiie map. Mr. Rollin Bredenberg of BN/SF, who 
attended an intemal meeung wiUi Mr. Ice and otiiers to discuss the LT SP offer, came awav 
^tii tiie "working assumptton" tiiat tiie offer to BN. SF was a "package deal." (Eredenbers 
Deri., p. 68) -A r-'j) pepo"- of"a snhsennprf telephone conversattor. \vi»Ji Mr. B-eder.bcr'-
confirms tiiat BN/SF was given an all or notiung. take it or leave it preposition. (/Bredenber^ 

Exhibit i). " 
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comdor, or region. Ui fact, tiie ttaffic tapes supplied to KCS tiirough discovery 'ast fall 

Usted 2-to-l shippers as defined by Applicants. 

The shippers served only by SP and UP are indeed impacted by tiie merger and we 

need to carefiiUy quantify and assess tiie impacts as acknowledged." ITius, tiie scope of tiie 

admitted competitive harms is of great interest. Based on tiic 1994 UP/SP 100% ttaffic tapes 

and tiie Ust of shippers charactenzed by tiie Applicants as 2-to-l, we estimate tiie ttaffic from 

tiieU- 2-to-l .shippers to be Sl.l biiUon, half a bUlion of which overlaps KCS defined 2-to-ls. 

In other words, tiie BNSF tt-ackage rights agreement provides access to only about one-fourth 

of tile KCS defined 2-to-ls. This acknowledged competitive hann from LT/SP. which as we 

will demonsttate, significantiy understates tiie acuial compeutive impact, is comparable to 

our BEA-BEA based estimate of 2-to-l harm m tiie SFSP merger, as Ulusttated in Fisure 

4.1. As Figure 4.1 demonstrates, even if tiie Commission accepted AppUcants' 2-to-l 

definition, tiie anticompetitive effects of tins ttansaction are far greater than an equivalent 

assessment of competitive harms for SFSP. which was denied as anticompetitive. This 

merger, as proposed, should similarly be rejected. 

Indeed, a close exammation of tiie .settlement reveals important mfomiatton about tiie 

AppUcants' assessment of compettttve hamis and tiie broad scope of competitive impacts. 

Applicants acknowledged tiiat eUmination of rail competition consttmted a competttive harm 

of tiie merger necessitating redress ua access regardless of the commodity being shipped. 

See Table 7.1. AppUcants could have altematively chosen to delimit tiie set of shippers 

i 

WP .of course, also need to subject to careful scrutiav u.c proposed solutto/ to these 
acknowledged compettttve hanns. senous questions about which are raised in a numbe- of 
statements. We also wish to make clear that tiie shippers acknowledged to be impacted are 
in no way tiie only customers banned by tiie consolidation ^ ^ ^ 
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^ requinng access. This is sttong evidence of rati transportatton as tiie relevant market in tins 

case, an admission tiiat a reduction of raU competition is signirlcant. regardless of tiie 

commodity. We will address tius point in more detail in Section \1. 

Moreover. AppUcants acknowledged tiiat eUmUiation of raU competitton consttmted a 

competitive harm of tiie merger even where another raUroad held a monopoly bottleneck 

over a portion of the route, i.e., UP and SP provided mterlme competition. Figure 4 2 

Ulusttates an mstance where a shipper is served by UP and SP. but hands off to a railroad 

witii a monopoly at me destination. This shipper faces a reduction in interUne competition, 

but no reductton in tiie number of independent altemattves. An example of such a shipper m 

the UP 2-to-l Ust is a movement of chemicals from Baytown. Tex.is to Pocatello. Idaho. 

The shipper has competitton between UP and SP at tiie ongm, but only UP serves PocateUo. 

ITie existence of such ttaffic in Applicants' de facto compeutive analysis provides 

powerful evidence tiiat interline competitton reductton consttmtes a serious competitive 

harm.-' Again, it was weU witiim tiie capabUities of tiie AppUcants to deUmit tiie set of 

shippers receivmg access, to exclude shippers served at tiie origm or destinatton by UP and 

SP. but for whom tiie merger does not reduce tiie number of independent alternatives. It is 

an acknowledgement by Applicants tiiai tiie competttive harms from tins merger extend weU 

The imponarce of interline competition was a contested issue in the BN SF case, with 
a number of shippers supportifig tiie argument, and Commissioner .McDonald acknowledsma 
tiie legiiimacy of tiiese arguments in a separate e.xpression. Mv 1992 Journal of Law and 
Economics amcle. cited in tiie BN, SF case, supports the compettttve impact of a reductton :n 

^ interline compeution Gnmm. C. C. Winston ar.d C. Evans. "Foreclosure of Raiiroad 
" ^^kets; A test of Chicago Leverage 7-heory." Joumal of Uw and Economics. Vol. 

-vV, Octocjr 1992. pp. 2yDolO. 
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beyond tiie 3-to-2 and 2-to-l shippers w.io are tiie subject of our primary competitive 

^alysis. 

V. THE COMPETmVE IMPACTS OF THIS TRANSACTION ARE 
UNTRECEDENTED AND FAR GREATER THAN ACKNOWLEDGED BY 
APPLICANTS. 

In tius section, usmg tiie topology of affected shippers and determining the 

mdependent raU routings between BEA's. I was able to determine all of the comdors where 

shippers' altemative independent rail routings wUl drop from 2-to-l and from 3-to-2. The 

complete 100% ttaffic analysis detaiUng all of tiie comdors and relevant market shares for 

each mdependent route m tiie 2-to-I. 3-to-2, 4-to-3 and 5-to-4 caiegones is included in Vol. 

n i . Highly Confidential Appendix, pp. 99-333, submitted in tins filmg. The commodity 

breakdown for tiiese corridors and tiie average route miles for tiiese commodiues is contained 

m Table 7.2 for KCS defmed 2-to-l's and Table 7.3 for KCS defined 3-to-2's. and discussed 

itt Section VII. The complete ttaffic tape analysis from which tiiese tables were drawn is 

also included Ui tiie Highly Confidential .Appendix. 

A. The 2 to 1 unpacts of the consoUdation are profound 

As noted, AppUcants have acknowledged tiiat there wUl be severe compeuuve impacts 

m markets where raU competition will be eiimmated. tiie 2-to-l markets. Their de facto 

competitive analysis concludes tiiat there will be competitive harm for 2-to-l shippers across 

a broad range of commodittes and includes examples where there is no loss of independent 

alternatives. Witii regard to tiie 2-to-rs. Lhe mam points at issue ?ie the magnirade of the 2-

to-l shippers and the efficacy of tiieir proixised solution to tiie 2-ro-l moblem Referrire »o 

F'-gure 5.2, the total 2-to-l impact using tiie BEA-BEA defmition as prev'ouslv discussed is 

192 

e 



Table 7 2 

K C S D«f l i i«d 2 to I t by S T C C a n d Ml laagt 

STCC Con»nofJHy 

0 l jM ' te l« tmlne(< ' TCC l u i m h a r s 

1 f M t m fuod t i r . l s 

6 r n r « s l | ) rO( l i ic(s 

9 f t r s h f i s h or o i n e r rnar l i io p f o d i t c i s 

10 MoUIMc o ros 

11 C o a l 

13 C r n d a p a l r o l e u m , natur r f l g a s or y a s o 

14 Nu in i i e t a l l l c n i t f i i i a l s 

19 O r d n x D c o or a c c e s s o i l e s 

JO F o o d Of M n d r e d p r o d u c t s 

21 TobaLCO p r o d u d s * 

22 T e i l l l e nt l l t p r o d u c t s 

2 ) A p p i r t t or o the r Mn ls l i ed l e x d i e 

24 I t /n ibcr or w o o d p r o d t ' J s 

25 f i f r n l t i i f a or l l x d i r o s 

26 P i t l p .papo r or a l l i ed p r o d u c t s 

27 P i t n f i l i na t l a r 

26 C l i o n i l c a l s or a l l ' c d p r o d u c t s 

29 Po l i o l ou r i t or c o i l p r o d u c t s 

30 H u t i b o r o t m i s c i d j f i c o u s p t a s l t c s 

31 I ca th«r or l ea the r p r o d u c t s 

32 C lay cor fcrete.g:»!>s or s t o n e p r o d u c t s 

33 P r i m a r y me ta l p f o d u c t s . I n c l u d i n g 

34 F a b ' l c a l e d n te ta . p r o d u < l s 

35 Mac h t i io ry 

36 t i e c l d c a t t n a c h h i o r y . c ^ i u l p n i o t i t or 

3 / T r a n s p o r i a l i o n e q u l p r n e n i 

39 h i s i f u i i i e i ) l s , p h o t o u r a p t ) l c g o o d s , o r i t l c a l 

39 M i s c e l l a n e o u s p r o d u c t s o f i n a n u f a c t t i r l n g 

40 W a s t e or s c r a p M a t e r i a l s n o t I d a n l K t e d 

41 M I s c e l l a n e n i i s f r .? lghl s h l p n t e n t s 

42 ( : o M t a l i i e i £ . c i r i | . i r s or d e v t c c s . s t t l p p l n y , 

4 ) Ma l l e x p r e s s o r cittter c o n t r a c t I r a t l l c 

44 F r e l y h l ro rv /a rd« t ra f f ic 

45 S h i p p e r a s s o c l a l k n or s i m i l a r t ra f f i c 

46 M i s c e l l a n e o u s m i M i d s h i p m e n t s 

4 / S m a l l f o ' k a g e a f re igh t s l i l p m e n i s 

48 O n ^ n o ^ n S l C C 

19 M a t a r d o u ^ n i a t c . l a i s or h a i a r d o u s 

50 Bi i lK c o m r n o d l l l e s 

2100 • 2100 - 1800 1800 - 1600 1600 - 1200 1200 900 900 < 00 600 • 300 300 1 
I n d e t e r m i n a t e To ta l 

REDACTED 

C i t m l l o l l l 

192 1 -
i 

i 



Tf bt* / 3 

KCS Defined 3 to 2 e by STCC and Mileage 

STCC Cuminod l l y 

0 Undelennlned M r x numbers 
1 F • r m p roduc ts 
0 I o i c M ( i f o d i i c r 
$ f r e s h n»h or oHier mar ine p roduc t s 
to Metall ic ores 
11 Co^ l 
t i Cr t iU* p r I f oU i i . ' t . t \»Uit4l gas or y«so l l i i e 
M Monmot i l l l c m l n t r e l s 
19 Ordnance or a c t e s s o i l a t 
30 Toud or k i t idred p r o d u d s 
IX Tobac ro p roduc ts 
22 Tei l t le niMt p to i f i d s 
23 Apparo l or o ther . ' In l shed U i I H e ^ 
24 t uniber or wooc* p r o d u L i t 
25 Furn i ture or f l i l i res 
26 Pulp.p«pcr Or el ed p roduc ts 
27 Pr in ted mai ler 
28 Ct temlcals or aSlred p roduc ts 
29 P r l r o l e i i i n or c o . ' p r o J u d t 
30 Rut>bcr or m isce l laneous p l e s l l c t 
31 I ealhor o* U i l h e r fModucIs 
12 d ' y . f uocrele.Qleae or t t ona p r o d u d s 
33 Pr imj i rv me la l p r o d u c t s , h i d u d l n i j 
34 f 4l)( l t e led rnafat p i o d u c i s 
35 Machinery 
36 Elect t ica l machinery.equip inent or 
37 T ienspor te l lon equ ipment 
36 I n i f i u m e n l s . p l t o og aphlc goods ,np l l ca l 
39 Miscel laneous p o d u d s ot me i i u fac l u r l ng 
40 Waste or screp •/.alerlals not h te i i t i r ied 
41 Mi tc el laneoua f r« lgh l i h l p m e n i s 
42 C o t i t a l n t i s carrle s or devices sh ipp ing . 
43 MaM.eir>re9S or o iher cont rac t IreMIc 
44 Frely f i t forwarder rraff lc 
45 Sl i lpper e i i o c l a l t u r i or similar t raf f ic 
4 ( MIsre l laneous m l i e d s t i lpmen is 
47 Siitall p a t k a y e d I re lyh t sh ipments 
48 Unl>tiown STCC 
49 I t a i a i d o u s mater ia ls or hazardous 
50 (Idllt ccMiimodlttes 

Orand Total 

2100 - 1600 1800 1600 1600 • 1200 1290 • 900 
Indelerr i i lnete 

REDACTED 



• 

o ro a. 
E 
0 

ro 

g $3,500 I 
o 

ffl $3,000 

Rgure 5.2 

Proposed UP/SP Merges 
Competitive impact 

According To KCS's l\/larl<et DefiTiition 

2 - to -1 

Source: 1994 ICC \A aybill Sample. 

3 - to - 2 

Snavely King Majoros O'Connor & Lee, Inc. 



Proposed UP/SP Merger 
Competitive Iinpact 

According To KCS's Market Definition 

REDACTED 

1 

Siiai/ely K ing Maforos O 'Connor 4 t ee. Inc 

I iKjIily Coiifjci'ilitia). I iletl puisuaiil lo pKMectivu ortluf issnocJ in Finance Dockot No. 32760. 



$2.04 billion. The complete list of market pairs and routing information for 2-to 1 markets 

is provided in Appendix 1. 

Applicants' definition certainly understates the 2-to-l problems. Whether the Board 

accepts their definition, which includes sUghtiy over Sl Billion of 2-to-l's, or a..:epts our 

definition, which shows an impact of S2.04 billion, the magnitude of the competitive 

problems is this case far surpass any other rail merger m history. Even if the Board accepts 

Applicants' defimtion (which it sho-IJ not) the Board, to approve this merger, must be 

convinced that the BNSF trackage rights agreemem resolves those problems. As vanous 

oLher witnesses in this case estabUsh, the BNSF agreement does not resolve those problems 

and this merger should not be approved as proposed. 

B. The 3-to-2 impacts of the consolidation are profound. 

In this section, we explore in detail the 3-to2 impacts of the consolidation, based 

again on the same BEA-BEA market defimtion as discjssed above. The complete hst of 

market pairs and routing informadon for 3-to-2 markets is piovided in Appendix 2, while 

comparable data for 4-to-3 and 5-to-4 markets are provided in Appendices 3 and 4 

respectively. Referring again to Figure 5.2, the total traffic r 3-to-2 markets for 1994 

totalled billion. REDACTED 

Figure 6.1 provides information regarding the combined share of UP'SP across the 3-

to-2 markets. Many 3-to-2 markets have ^ character quite similar to the Z-to-l markets, m 

that they are dominated by UP and SP. Appendix 3 provides full information regarding this 

breakdown. 

i t IS Clear from this pioC.- of 3-to-2 markets that the facti arc sharply ai odds wi± 

the characterization of UP, SP, and .3N competition provided by the Applicants, who would 

- 193 -



3-to-2 Routes Wt\ere UP/SP 
Controls 70% or More of the Total Market 

REDACTED 

I iKihly conJideiilial I ile<l piiisi/dtil to piolt.'clive oidut issued in I iiiaiice Docket No. 32700 





have us believe that BN is omnipotent and omnipresent, while UP struggles to compete and 

SP is non-existent. On the contrary, there are many, many markets in which UP and SP are 

number one ano two competitors, and thus provide the mam competition for shippers, with 

BN much less effective. Also, SP has a strong market share in many markets. Whatever its 

financial position. SP is clearly a significant and effective competitor in many rail markets. 

We explore these themes in more detail below. 

Although Applicants have acknowledged a problem when competitors are reduced 

from 2-to-l, tliey argue that there will be no anticompetitive impact in 3-to-2 markets. This 

assertion re'̂ ts on four main arguments. First, collusion is difficult in the railroad industry. 

Second, there are many instances or effective competition between two raiiroads. Third. 

while Ln general three railr 'ads may compete more vigorously than two, in this instance 

stronger competition would be provided by BN and a merger". UT/SP than between the 

current behemoth BN, the overmatched UF. and the competitively invisible SP. Fourth, the 

Applicants argue that the econometric evidence on 3-to-2 impacts has no validity. Let us 

explore these arguments in tum. 

C. >Miile Tacit Collusion Ln the Railroad Industry- Is. in General. Difficult, 
the UT/BN Duopoly Poses Special Concems 

As I have discussed in previous testim.ony before the ICC, the individual, private 

negotiation of rates, with proposed rates net generally available to tl:e other competitor. 

means that very effective competition can and does take place between two rail carriers. 

Absent unique circumstances, ^acit collusion between r'̂ o independent rail competitors mav 

indeed be difficult in the railroad industr)'. This is. of course, why elimination cf rail 

competition in the 2-to-l instances raises such profound concems. Nonetheless, there is 

strong evidence that tacit coUusioii is more difficult with three rather than two caniers. In 
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any event, there are unique circumstances present with regard to the competition benveen BN 

and UP/SP which raise special concems about coordinated behavior. 

In general, with additional firms coordination or tacit collusion becomes more 

difficult, as a greater number of firms increases the probabilities that the firms will have 

different notions about what pnce levels will maximize profits. As more firms art added, 

the number of rwc-way communication channels over which coordination must occur 

increases exponentially.'**' For example, •with two firms there is only one communication 

channel, with three firms there are two channels, with four firms there are six channels, and 

with five firms there are ten. The presence of five firms results in a situation in which ten 

times as many communication channels need to be maintained, with a break-down in any one 

of these most likely destroying coordination efforts for the entire mdustry.*' 

Therefore, as the number of competitors in an industry increases, the intensity of rivalry wili 

tend to also increase. The competitors will achieve mutual forbearance and tacit collusion 

will become more difficult.'*" 

*° O.E. Williamson, "A Dynamic Theory of Interfirm Behavior. Quanerly Joumal of 
Economics, 1965. 79. 579-607. 

*' The mcreasing difficulties of coordinauon with more firms are analyzed more 
formallv bv D.K. Osbome, "Cartel Problems,' American Economic Review, 1976. 66. 835-
844. 

'*̂  The effect of Lhe num.ber of competitors affec' intensity of nvalr>- has also been 
found in the author's study of compeutive mteracuon in the U.S. airlme mdustry. In time 
periods with fewer competitors rivalry declines; with more com.petitors nvalry increases. 

• Further suppon as to how the* number of competitors affects nvairy is drawn from the 
[authors' action-based study m the brewing, long distance telecommunications and personal 
|computer industnes. Drawing from a sample of new product introductions and responses 
r^-m 1975-1990. -̂ ^ found that nvaiiy Aas suoiiger v*iiere liic iiuuiue.' of competitors "-.os 

rger. Specifically, response tim.e became quicker, radically decreased, and the degree of 
Qreat became greater as the number of conipetitors increased. Smith. K.. C. Gnm.m and M. 

(, conunued...) 
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This point was documented quite clearly by KCS Wimess V/hite and, in fact, was 

stated very cleariy by Applicant's Wimess Wuiig (Ordover and Willig, 1983): 

The view that a reduction in the number of firms facilitates 
coordinated use of assets among the mcumbent firms is a rock 
upon which much of industrial econom.ics has been built. 
Consistent with this view is the economic theory underlying the 
Guidelines: that the main evil of honzontal mergers is their 
potential of faciliuting oligopcL'stic cooperation, leading to 
elevated prices and resource mi »llocation. 

Ordo'.er, J. and R. Willig, "The 1982 Depanment of Justice Merger Guidelines: An 
Economic Assessment, 71 Cal. L. Rev. 535, 552 (1983). 

Indeed, there are particular factors present here which raise particular concerns about 

conscious parallelism. The fact that each of the dominani Westem systems extended a 

significant package of trackage nghts to the other in their respective mergers indicates a 

cooperation between the two that may well extend to their interaction in the marketplace.*̂  

Going forward the trackage rights whereby each would operate over the other's system is 

akin to a joint production venture, which allows signitlcant exchange of information and 

facilitation of tacit collusion. The uvo systems will overlap in many markets; such extensive 

mi'lti-market contact has also been showTi to reduce Lhe level of competiuon.*^ 

**(...contmued) 
Garmon. The Dynamics of Com^titive Strategy. Sage Publishing, Newbury Park. C.̂ . 1992. 
Schomburg, A.. C. Grimm and K. Smith, ".Avoiding New Product Wanaie: Thj Role of 
Industry Structure." .Advances in Strategic .Management. P. Shnvasiava, .A. Huff and J. 
Dunon, eds, JAI Press, Vol. lOB, 1994. pp. 145-173. 

*' The preponderance of the trackage rights in BN'SF were given to Southern Pacific. 

** V.S. Gnmm. KCS-3. Exhibit A. 
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There is indeed a high degree of overlap ir. the temtones served by BN, SF and 

UT/SP. Indeed, even a cursory look at a map of the U.S. raiL̂ oad system reveals both me 

extent to which the two systems overlap and the extent to which they dom.inant rail 

transportation in the Westem U.S. Figure 8.1 provides a closer exammauon of the ojgree to 

which tlie BN/SF and UP/SP systemiS would donanaie rail transponation over a large region 

of the country. Based on Class 1 railroad originations by BEA, BNSF and UP/SP will have 

fully 100 percent market share across Lhe west. 

Clearly, there will be no rail competiuon whatsoever for many shippers and rail 

markets within the West. Where rail competition remains, it will be largely limited to Lhe 

UP/SP and BN/SF multimarket duopoly. There is ample evidence that such an outcome 

would clearly be anucompetitive.** 

D. Stronger Rivalry Will Prevail with Three Rather Than Two Carriers 

First, there are indeed instances in the railroad industr.- where two railroads provide 

effective competition. That is not at issue. However, this fact does not negate that there 

wiU be a significant competitive harm from this consolidauon with regard :o 3-to-Z shippers. 

j "While rwo firms in any industry will in most instances compete with each other, nvairy will 

• generally be more vigorous when a third firm is present with customers receiving more 

pptions, better service and lower prices With more firms, the chances are greater that any 

^e mavenck firm will set off a fierce compeutive skirmish. .•Accordingly, when a third rival 

LCliminated from, a markt:. pnces increase and service quality is diminished. This is me 
\ • » ptiamenuii principle of industrial economics to which Ordover and Willig referred m the 

Indeed, DOJ honzontal merger guidelines recognize substanuai c npeutive effects 
'.the number of firms in a relevant market is reduced to two. 
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above quote. Ordover, J. and R. Willig, 71 Cal. L. Rev. at 552. KCS Wimess White 

discusses this point in detail in his statement. 

The Applicants assen that these fundamental principles of economics dc not hold in 

this instance, that rivalry between BN and a combined UP/SP will be more vigorous than the 

current rivalry between BN, UP and SP. We expose the fallacy in this argument next. 

E . The Nature of CompetitioD Between SP, UP and BN 

Let us next tum to the specifics of a reduction from three carriers to two in Lhe 

context of competition between SP, UT and BN. The Applicants would have us believe 

that SP is an insignificant and ineffective competitor, that UP cannot compete against BN 

without the addition of SP, and that BN is the ommpotent "king of the hiU in this three-

way rivalry, such that competition would be strorger with UP/SP vs. B s than wiJi the 

cunent three competitors. The Applicants' logic for this argument, not to mention their 

factual basis, is seriously flawed. 

First, let us examine in detail the nature of compeution between these three railroads. 

Referring again to Figure 6.1, which portrays the combined market share of SP and UP in 

the 3-to-2 markets, we find that indeed UT and SP dommate in many markets. There are 

many markets where UT and SP are clearly the most effective competitors. The obverse is 

that on the same routes BN is far from dominarit. The data underlying Figure 6.1 also 

reveals that SP has a strong presence in many markets. Indeed. "P panicipates in or 

more of the movements for over Sl billion of the 3-to-2 u^'fic. 

Moreover, Lhe importance of SP in stim.ulating nvairy in the Westem raii market goes 

Well bevond its market shaxe. Roben Crandall. CEO of American Airlines, has complained 

|that the financially weak airlines have been the ones initiaung pnce wars and otherwise 
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stimulating rivalry.** Michael Poner (1985) also makes this point, distinguishing "good-

competitors from "bad' compeutors. from the perspective of other firms in the industry. A 

firm which is unhappy with its current financial position is an attribute of a "bad" 

competitor, one that may well stimulate a good deai of nvairy.*" Financial weakness does 

not diminish a competitor's role m stimulating nvairy, it increa.ses its role. Moreover, a 

company which does not have as high of product and service quality competes more so on 

price, again increasing its effect on the stimulation of rivalry. 

The role of SP as a strong rival, often on the price dimension, is supponed by a 

wealth of evidence in this case. For example, there is cogent documentation of this in Lhe 

DOD data discussed by KCS wiLness Ploth, in that SP is consistently the most aggressive 

competitor vis-a-via UT and BN. 

Other examples are present that suppon the notion of SP as an aggresiive compeutor. 

"In contrast, despite higher production costs SP-s- r-ed coal producers in the Green River and 

Uinta basins have increased production in recent years. ""̂  "Another reason for the grouth 

in production and shipments of D&RGW coals has been the aggressive stance of -iie SP in 

moving these coals east.""̂  

"The SP's market share of new and changing uulit}- markets for westem bituminous 

coal has increased from seven percent to 64 percent since 1989, at the expense of the UP's 

•** See, e.g., Dcnoghue, J,A.. Editonal. Air Transpon World, July 1992. p. 5. 

•*• Porter. M. Com.ppfitive .Advantage. New York. Free Press. 1985. 

*' J.'fark T. Morey. "Raihuad CouMjlidauon in the West - I.mplications for uhe Coal 
Market," A Fieldston and Coal Transponation Repon. Novemibei, 1995. p. 18. 

49 Morey, p. 6. 
i 
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market share which has declined from 93 to 18 percent .[^le are persuaded that the SP's 

aggressive pricing strategies have been more successful in secunng new markets for Westem 

Bituminous coal than have been those of the UT."" 

F. Econometric evidence supports concem from both 2-io-ls and 3-to-2s 

First, we address the "evidence" provided by Applicants that 3-to-2's are not a 

problem, because in a few instances selected by Applicants rates have gone down over time 

where competitors have been reduced. First, details regarding the compeuuve circumstances 

faced by individual shippers in these markets are not provided, so that we cannot discem the 

extent to which independent competitive altemauves in ongin-destinauon markets actually did 

decline. More imponanrJy, even to the extent rates may have decUned over ume along with 

the number of competitors, the argument clearly confuses condauon with causality. As 

indicated by the Applicants themselves, rates in general have declined in the railroad 

industry, due to cost savings and productivity increases brought about by the increased 

competition under Staggers. AppUcants fail to control for such impacts wiuh Lheir ar.ecdotal 

evidence. A cross-sectional econometnc sxcy would more properiy analyze the impacts of a 

change in compeuuon in a given market, assessmg the degree of compeuuon across m.arkets 

at a given pomt in time, thereby holding constar.t factors dnving costs and pnces which vary 

[over time. 

In my writings and previous submissions to the Commission, 1 have expressed many 

ies mv views as to the im.ponance of intramrual rail compeuuon in the post-Staggers 

" Resource Data Intemauonai, Inc. •Westem Bi.'uminous Coai Indu^ay: Analy.'.s of-
& Transportation Markets," November, 1995. p. 2. 

Resour;e Data. o. 17. 
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railroad industry. There are a number of studies which have shown the value of intra.modal 

rail competiuon in lowering rates and improving shipper welfare. Taken together, these 

studies provide abundant suppon for a suuctural anuffust approach as applied to rail 

mergers. The studies indicate '^ i t to the extent a given merger wiil result in increased rail 

concentration in relevant markets, rail rates would be expect>?d to rise and shipper welfare 

would fall. These studies also provide strong suppon for the definition of markets as rail 

competitors in specific origin/destination pairs. 

RaU competition was shewn to be important even wlule pre-Stagge.'s regulation was 

still present. A study I condi'/;ted, published in 1985, gaLhered 1977 data on rail rates and 

degree of rail competition in 110 rail markets, as uefined by specific origin-destination pairs. 

The study found a significaiit relationship between rates and rail competiuon at origin and 

destination, with added compeution causing lower rates. 

Two studies by MacDonald have used post-Staggers data to investigate the impact of 

rail competition on rates. The former study uses 1983 data regarding shipments of com. 

soybeans, and wheat; regressions are performed to ascen'̂ in the relationship between rates 

and rail compeution. MacDonald concludes: "The analysis shows an important, statistically 

significant effect of concentration on prices in an industry with high bamers to entry and 

large capital commitments." A second study draws on data from 1981-1985 regarding grain 

shipments. It concluov̂ s: "Competiuon among railroads las a statistically signitlcant, fairly 

• 

" Grimm, C . "Horizontal Competitive Effects in Railroad Mergers." in T. Keeier, 2d., 
Research in Transponation Economics. Vol. 2, 1985, pp. 27-53. 
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• 
strong effect on rates. More compeutors. as measured by RRCOMP. are associated with 

lower rates."" 

Additionallv, a Brookings Insumte suidy in which 1 panicipated"̂  supponed the 

importance of railroad compeution m reducmg rail rates. Using 1985 data drawn over a 

large number of origm-destination pairs, the authors found pnce-cost margins were 

significantiv lowei in markets with a greater degree of railroad competition. This woik was 

extended in a subsequent articie-\ providing funher suppon for the importance of rail 

competition. 

Finally, Professor Levin of Yale has provided insights through simulauons on the 

social benefits of increasing compeution in concenu t̂ed rail markets. He has shown that, 

given vanous assumptions concemmg dem.and elasucity and revenue, vanable cost ;auos, tlie 

social benefit of adding a second, equal-sized competitor to a monopoly market ranges from 

6.8 percent to 18.9 percent of the revenues in that m.arket. .Adding a third railroad m a two-

firm market yields social benefits of from 2.4 percent to 6.6 percent of revenues. This 

suggests that reduction of the number of compeung railroads in a market from two to one has 

a particularly negative effect.̂ * 

" MacDonald. James M., "Competition and Rail Rates for the Shipment of Com, 
Soybeans, and Wlieat," Rand Journal of Economic: Vol. 18, 1987; and MacDonald, James 
M.. "Railroad Deregulauon. Innovation, and Compeution: Effects of ±e Staggers .Act on 
Grain TransportaUon," Jounuil of Law arui Economics Vol. 32, .Apnl 19S9 pp. 63-?5. 

^ Winston, C , T. Corsi, C. Grimm and C. Evans, 77?̂  Economic Effec's of Surface 
[Freight Deregulation. Brookings. Washington, D.C. 1990. 

" Gnmm, C , C. Winston, and C. Evans, "Foreclosure of Raiiroad Markets: .A Test Of 
[Chicago Leverage Theor\'," Joumal of Law and Economics. Vol. XXXV. October 1992. pp. 
295-310. 

56 Levin. Richard. "Railroad Rates, Profitability, and Welfare under Dereguiauor.." Bell 
pumal of Economics. Vol. 12, Spnng 1981. pp. 1-26. 
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Applicants' Wimess Willig has criticized these studies with regard to validity of data 

and inadequate conffol variables. It should be emphasized, however that ail of these studies 

were published in highly reputable academic joumals or as monographs and went through 

refereeing procedures designed to address just the types of issues raised by Willig. For us to 

believe his criticisms, one would have to believe that the refereeing process failed in each of 

these six instances. Also, it is important to note the publication of these studies in joumals, 

as opposed to preparation and presentation in a particular case. 

Particularly relevant to this consolidation are two studies by MacDonald '̂, which 

have used post-Staggers data to investigate the impact of rail compeuuon on .'ares for 

i ^ . .cultural commodities. One study uses 1983 data for shipments of com, soybeans and 

wheat, with regressions being performed to ascertain the relationship between rates r̂.d rail 

competition. A second smdy draws on data ft-om 1981-1985 regarding grain shipm.ents. 

MacDonald b-\s provided a statement in this case thoroughly and completely rebutting the 

criticisms offered by Willig. Wimess White also addresses the validity of Lhis literature in 

his statement. 

I will not repeat at length the points raised m MacDona'd's and White's statements, 

but will offer a few additional romments regarding Wiilig's criucisms of my own smdies. 

Two points are in order regarding my 1985 study, which showed a sigmficant relationship 

between raii compeution and rates. First, the results indicated su-ong three-two impacts: 

It appears that competitive effects of mergers are much more 
serious when initial concenttauons are ber*een .4500 and .6500. 

I 

McDonaia. James M. . "Competition and Rail Rates fur ;i.e Siupmen; of Com. 
Soybeans, and 'Wheat, ' Rand Journal of Economics. Vol. 18. 1987; and McDonald. James 
M.', "Railroad Deregulation, Innovation, aijC Compeuuon: Effects of the Staggers .Act on 
Grain TransportaUon." Joumal of Law and Economics. Vol. 32. .April 1989. pp. 63-95. 

. - . . < 
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Referring again to Table 3, transformations of markets with 
three firms, not equally sized, to two firms appear to produce 
the greatest harm.̂ * 

Second, Willig dismisses this smdy because ir draws on data from 1977, prior to the 

Staggers Act. As discussed m more detail in that paper, railroads did have imponant 

mechanisms to compete prior lo Staggers, in particular the quoting of commoditv rates so 

precisely in terms of commodity and origin-destination that they apply in pi-acuce lO 

individual customers". Grimm, C, "Honzontal Competiuve Effects m Raiiroad Mergers." 

in Keeier, Research m Transponation Economics. Vol. 2. p. 28. Of course. Staggers 

provider L̂ ê railroads with many new mechanismiS by whicn to compete. However, it is 

highly significant that although these mechanisms to compete were not readily available in 

1977, rail intramodal competition nonetheless had a signitlcant influence on rates. The test 

using 1977 data (pnor to the widespread inu-oduction of contacts) Lhus provides a 

conservative test of the impact of competiuon today and remains relevant, particularly as it 

has been corroborate/i by a number of smdies using post-Staggers data. 

Willig also criticizes my smdies using post-Staggers data v- hich is referenced in both 

Winston, C , T. Corsi, C. Grimm and C. Evans, The Economic Effects of Surface Freight 

Deregulation, Brookings, Washington. D.C. 1990 and Grim^m. C . C. Winston, and C. 

Evans, "Foreclosure of Railroad Markets: A Test Of Chicago Leverage Theory." Joumal of 

Law and Economics. Vol. XXXV. October 1992. pp. 295-310. and found that pnce-cost 

margins were signitlcantiy lower in markets with a greater degree of railroad competition. 

First of ail, the rate data for the smdy was obtained by my co-author. Ci f f Winston, directlv 

Gnmm, C, "Honzontal Competitive Effects in Railroad Mergers." in T. Keeier, ed. 
Research in Transponanon Economics Vol. 2. 1985. p. 41. 
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from a number of railroads - not from the ICC waybill sample. Second, .here is no basis 

for Wiilig's assertion that the statistically significant effects on rates "may also be largely 

driven by cases where there is one single-line carrier." V.S. Willig at 572. Although the 

average number of single-line carriers per market is small, there is sufficient variation in this 

variable to obtain a statistically precise estimate. I would also note that the sample contains 

additional independent altematives arising from interline options (1992:302) and. accordingly 

this variable, the number of independent routings, was included within the equation. The 

estimated coefficient for this variable was negative and significant, that is, as the number of 

independent routings increases, price/cost margins" decrease. 

In summary, the prevailing economeuic evidence provides inconU-ovenible evidence 

from a large number of published smdies regarding impacts not just with 2-to-l markets, but 

also from 3-to-2s. Finally, the DOD data analyzed in the statement of wimesses Nunn and 

Ploth provides further conoboration regarding the competiuve impacts of eliminating SP 

from the market. 

G. Barriers to entry 

A fmal issue is to what extent lost competition from the merger might be restored 

throush new entry. In this regard, the suucmre of the railroad indusuy is such that there are 

substantial bamers to enoy. particularly because of the costs of consmicting a new line.*° 

Keeier describes rail sffucmre as follows: 

Tne dependent vanable is a more complex pnce, cost equivalent. Full details are 
provided in 1992:308 

'^Tiile construction of spur lines in feasible, construction of a new iine connecting 
major BEA pairs is another matter enurely. 
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A In short, Baumol ard the others have documented that with 
V very easy entry and exit, a namral monopolv has almost all the 

attracuve charactensucs of a compeuuve market, eliminating the 
need ror regulauon. They appropnatelv call such a namral ̂  
monopoly a 'contestable' namral monopoly. 

VI . RAIL IS THE APPROPRL\TE PRODUCT .VLARKET 

In my academic writings and previous ICC testimony. I have consistentiy argued that 

rail IS the appropnate product market, and that we should reject a market definition that 

mcludes other modes within the product m,arket. In detemimmg whether or not a shipper 

received access to BNSF, AppUcants did not consider the type of commodity shipped or the 

distance the commodity was shipped to the receiver. All 2-to-l shippers, as defined by 

Applicants, received BNSF access whether or not the commodity in quesuon may also be 

easily u-ansponed by tmck, barge, or air. In other words. Applicants have accepted the 

nouon that the relevant product market was the transponauon of products by rail, i.e. 

reducuon of intramodal competition.*' 

Focusmg on whether or not there is a reduction m intramodal compeution. i.e. 

competition between rail carriers, is entirely consistent with Commission precedent. SFSP. 2 

I.C.C. 2d 709, 758 f 1986)("rr]he relevant product market here is r^lroad freight 

transportation. Equally as clear is the necessity . . . for this Commission to assure the 

conunuation of adequate levels of rail intramodal compeution."); B.WSF. slip op. at 59 ("We 

rest this conclusion primarily upon continued inL^modal competiuon "). See also the 

UP/MP,'WP case basmg the dtcision largely on economemc esumates of low cross-elasuciry 

relevan ^^naamen-̂ ly unfair to apply a different standard of what constimtes Lhe 
^levant product market to KCS while at the same u.me imposin. Applicar.ts' p r o ^ S 
condiuons wnich rely on a completely different defimuon o7 the\^eieLt p odu^^^ 
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of demand between rail and tnick;« and Chicago, Milwaukee. St. Paul, and Pacific 

Railroad Company-Reorganization-Acquisition bx Grand Trunk Corporation 2 I.C.C.2d 161, 

224-225 (1984)("MZLW-GrW"')(defimng the relevant product market as the c^sportation of 

freight by rail). 

Whil: the Commission has examined whether or not freight transportation by other 

modes should be included in the same product markei as rail freight u-ansportation for the 

purpose of detemiining the competitive effects of a proposed transacuon," tiie focus of 

most. If not all. prior merger cases has been the reducuon of transportation in tiie mtramodal 

market. Even in the f/P/MAT proceeding, where the Commission did consider intennodal 

and intramodal u-ansportation in defming the relevar.t product market, tiie Commission's 

ultimate conclusion rested on tiie continued presence of msamodal competition as an 

effective constraint on rates." Accordingly, in defming tiie relevant product market, 

focusmg pnm ârily on inu^odal competition is appropnate. The Commission has supported 

c 

« Union Pacific Corporation Pacific Rail Sxsiem. Inc. and Union Pacific Railroad 
Compan. - Control - Missoun Pacific Corporation and Missouri ̂ ^^^'^ f.'^^^^^^ 
Firmnre Docket No. 30,(JO0, 366 I.C.C 459. Appendix E. at 6/3 (198.) ( LP MP ). 

" Union Pacific Corporation Union Pacific Railroad Companx and .Missoun P^0<^ 
Railroad Compan.- - Control - Missoun-Kansas-Texas Railroad Companx. 4 I.C.C.2d 409 
(1988) ("UP/MKT). 

« -We conclude tiiat. posf-merser. ample transportaUon competition will remain 
tiirouc^hout Lhe MKT service temtory. We rest this conclusion pnmanly upon conunued 
intraiSodal compeution." Union Pacific Corporation Union Pacific Railroad Compan: and 
Missoun Pacific i^aiiroaa company - control - .Missoun-karjos-Texas Railroad Company, 
et al. 4 I.C.C2d 409 (1988) ("UP/MKT). 
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0 tills position in important rail merger cases by rejecting efforts to include motor carrier and 

barge in its definition of relevant markets. 

Altiiough UTjck compeution can supplement inadequate inffamodal competition for 

:ome products and markets, it is not an effective substimte for rail to rail competition. The 

relative costs of uuck and rail, and thus the extent to which motor carriers are competitive 

with rail in a pamcular market, depend on tiie commodity being transported and the distance 

between origin and destination." For longer distances and for movements of bulk products, 

rail usually has a sigmficant cost advantage. The natare of products, volume and commercial 

vaiue are factors present tiiat would tend to limit intermodal applications. Furthermore, 

given that railroads oet prices to a large degree individually on a movement-by-movement 

basis, the fact that some shippers may have tmck or source altematives to a monopoly rail 

firm for some movements does not help other shippers - or even those same shippers, for 

their movements w'here no competitive altematives exist. 

As will be discussed in more detail below, other modes cannot provide an adequate 

counterbalance for the diminution of rail comp.;tition m the proposed transaction. 

vn. TRUCKS WILL NOT PRO\TDE .A> EFFECTI\T ALTERNATE MODE OF 
TRANSPORTATION FOR .MOST OF THE COMMODmES IN\ OL\'ED ES 
THE 2-TO-l AND 3-TO-2 NLARKETS 

A careful assessment of tiie record confirms tiiat tmck competition is not as pervasive 

as UP suggests and does not provide a discipline on rail rates for tiie vast majontv of all 

" Keeier. Theodore. Railroads, Frei-iht and Public Policy. Brookmgs. Washington. 
D.C, 1983; accord "In evaluating tiie effect of Lhe consolidation on long-haul movements of 
bulk cnmmfvin.ie5. tbe focus m v̂ he on retaining effective intramodal competition " 49 CFR 
1180.1(c)(2)(i). 
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0 
origin-destination and commodity markets), rail transportation alone must still stand as the 

relevant market. 

Water transportation is of relevance to only a small fraction of the traffic at issue. 

Most points in the area served by the mergmg camers are not on .lavigable waterways; 

moreover, even for those tiiat are, tiie otiier end of tiie move is seldom also served by a 

connecting waterway. Where water is a viable option, it is generally already the mode of 

choice, and even then, rail competition generally remains important to such shippers in tiiat 

the water option is not at all times available. Similariy, as discussed previously, source 

competition may be effective for some shippers in limited simations. but tiiis must be rejected 

as a competiuve panacea. 

Evidence regarding tiie limitations of truck competition in providing a competitive 

substimte for raii has been examined in previous ICC rail merger proceedings and 

docui lented in previous Commission decisions. Additional evidence that there will be 

competiuve impacts across a very broad range of commodities;distances, including those 

where truck competition present, is provided by tiie DOD data. There, while tmck was an 

active bidder for many ô " the movements, the bids submitted by u^ck were frequentiy higher 

than rail and significantiy so. (See, e.g.. V.S. Plotii at 34-37.) If tmck was a successful 

altemate for rail, as .Applicants claim, one would expect those shipments would be already 

moving by tmck. Any elimination of the independent routings is bound to raise prices, at 

least to the lowest tmck competitive price. Clearly we can anticipate a competitive impact 
0 

with the elimination cf rail competition, even where tmck is a viable option. For 

"(...contmued) 
Nonolk and Western Railwav Companv and Baltimore and Ohio Railroad Companv -
Control -Detroit, Toiedo and Ironton Railroad Company. 360 I.C.C. 498, 517 (1979) 
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otiier shipments, tmck is not an altemative at all. NVhere tiiis simation is present, we can 

expect an even stronger competitive impact. 

Anotiier very strong argument for rail as tiie relevant product market is die ICC's 

decision in SFSP, a merger with commodity mix and extensive long-haul markets very 

similar to tiie mstant merger. The Commission stated tiie foUowing: 

We have defmed tiie appropriate product market as rail 
U^sponauon. Much Soutiiem Comdor traffic, in particular 
requires movement by rail ratiier tiien bv otiier transportation 
mode.. Distances over which Soutiiem Coniaor movements 
would travel are generally well over 1.000 miles, making urucks 
metfective compeutors for most commodities Chemicals 
assembled automobUes, food products, iron and steel, and cotton 
are heavily represented in Soutiiem Comdor movements, and 
smppers of tiiose commodities have also explained why 
economically, tiiose movements must be by rail, The'r^ord is 
replete witii evidence of tiie mability of shippers to depend on 
modes otiier tiian rail for significant movements of many 
important commodiues. 

SFSP, 2 I.C.C.2d at 775 (1986). 

In summa^, a detailed examination of tiie effectiveness of tmck compeution is 

wamanted. In a case on a much smaUer scale, such as tiie Wisconsm Central merger in 

which I participated, it is feasible to analyze tiie effectiveness of tmck compeuuon witii 

regard to individual shippers. In tiie mstant proceeding (as in SFSF). with many tiiousands 

of shippers suffering a loss of rail compcation, tiiat approach on a comprehensive basis is out 

of tiie question. However, we develop a detailed portrait of commodities and distances of 2-

to-1 and 3-to-2 shippers. This is tiie procedure followed by tiie ICC and DOJ in tiie SFSP 

merger. 

I 

- 211 



A. The Applicants' de facto competitive analy sis: a conunodity profile 

As we have discussed above, UP's agreem.cnt with BN constimtes .Applicants" de 

facto competitive analysis. It is highly significant tiiat .Applicants acknowledged that 

elimination of rail competition constimted a competiuve harm of the merger necessitaung 

redress via access regardless of the commodity being shipped and the length of haul of 

the shipment. By limitmg BNSF access to 2-to-l points where tiie comm.odities u^spcned 

are easily transported by tmck or rail. Applicants could have narrowed the set of shippers 

requinng access, but, instead, Applicants granted access to BNSF at 2-to-l points regardless 

of tiie commodity shipped. This constimtes strong evidence of rail transportation as the 

relevant market in tiiis case, and is an admission tiiai a reduction of rail compeuuon is 

significant, regardless of tiie commodity. From information provided by the Applicants on 

tiiese shippers, in conjunction witii the 1994 traffic tapes, a profile of Applicants' stance on 

which commodiues require continuing rail competition emerges. A breakdown of 

commodiues-'distances of Applicants' shippers receiving BN access under tiie settlement 

agreement is provided in Table 7,1. 

The Applicants' de facto compeuuve analysis mcludes tiie following com.modities wiLh 

greater tiian Sl million of 1994 revenues: ordnance, apparel, fumimre. mbber or plastics, 

fabncated metal, machinery, electncal machinery, miscellaneous freight, remmed empty 

container, mail and express traffic and small packaged freight shipments: and the following 

commodiues witii greater tiian $10 million of 1994 revenues: farm products, metallic ores, 

coal, cmde petroleum, nonmetallic minerals, food, lumber, pulp or paper, chemicals, 

petroleum products, concrete and stone, primary meta'. transpr-nahon equipment, wasn or 

scrap, freight forwarder ttaffic and riiscellaneous mixed shipments. 
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B. The Commodity/Distance ProrUe for 2-to-l and 3-to-2 Shippers J 

To further tiie role of tmck in ameliorating tiie full competitive impacts of tiie 

merger, it is useful to examine specific data on tiie commodities/distances of 2-to-l and 3-to-

2 traffic according to our market definition. Table 7.2 and 7.3 provide a breakdown of 

commodity totals and lengtiis of hauls for tiie 2-to-l and 3-to-2 u^fic respectively; full 

details are provided in Appendices 5, 6, 7 and 8. A portrait of tiie affected shippers sugge.us 

tiiat some of tiie traffic now handled by Applicants could be shifted to ffuck to avoid a rate 

increase; however, for tiie greatest portion of tiiat u^fic. tmck is not an option at a cost tiiat 

would prevent rail carriers from exacting sigmficant rail rate increases. For 2-to-l shippers, 

over tiiree-fourtiis of tiie revenues are denved from shipments over 600 miles. Almost one-

half of revenues have haul lengtiis greater tiian 1200 mues. Chemicals and coal are tiie two 

most prevalent commodities. For 3-to-2 shippers, over S2 billion of revenues are derived ^ 

from movements of greater tiian 2100 miles. We will highlight some important fmdings 

from this table, by commodity, and provide additional evidence regarding tiie condiuons 

under which tmck can substimte for rail in Exhibit 1. 

v m . AN EXAMINATION OF COVffETITIVE EVffACTS IN FTVE SALIENT 
CORRIDORS FURTHERS OVR L'NDERST.ANDING OF THE 
CONSOLIDATION'S LMPACT. 

In tills section we mm to an analysis of competitive impacts in five comdors: Couon 

Belt Corridor, San Antonio - New Orleans. Houston - Brownsville, Central Comdor. and 

Kansas - Fon WorJi. In each instance we provide additional data regarding commodiues as 

well as summary informauon regarding competitive effect for e.-̂ ch Bc.A pair traversin? the 
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^ corridor. More complete mformation regardmg compeuuve impacts of any BEA pair can 'oe 

found in Appendices 1, 2 and 3. 

Cotton Beit Corridor 

Table 9.1 and Appendix 9 provide information regarding tiiis corridor, which has a 

total of million of combmed 2-to-l and 3-to-2 traffic. The heart of tiie corridor is tiie 

Houston - St.Louis market, a 3-to-2 BEA pair witii UP and SP togetiier conu-olling 88 of 

carloads and 86% of revenues. Dallas - St. Louis is anotiier 3-to-2 market witiiin tiiis 

comdor where UT and SP are quite dominant,, with control of 98% of carloads and 96% of 

revenues. There are also a number of important 2-to-l markets compnsing tiiis comdor 

including Littie Rock - Shreveport. Houston - Little Rock. Littie Rock - Houston, Chicago -

Littie Rock. Kansas City - Brownsville - McAllen, Texas, Littie Rock - St. Louis, and 

Chicago - Tyler - Longview, Texas. 

The dominant commodity, by far, witiiin this comdor is chemicals, compnsing 43% 

of tiie com.bined 2-to-l and 3-to-2 ttaffic. Percentages for otiier commodities witiiin tiie 

corridor can be found by refemng to Table 9.1. 

San .Antonio - New Orleans 

Table 9.2 and Appendix 9 provide informauon regarding tiiis corridor, which has a 

total of S241 million of combined 2-to-l and 3-to-2 ttaftlc. Of tiiis total. $198 million is 2-to-

1 ttaffic, witii tiie most important markets being San Antonio - Houston, Baton Rouge -

Houston, Austin - Houston. Houston - New Orleans. New Orieans - Houston. Houston -

San Antonio and Houston - Baton Rouge. Non-metallic minerals and chemicals are tiie two 

dominant commodiues in tiiis comdor. wiLh Table 9.2 providing further details. 
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Cotton Belt Corridor 
Coinmodity Distribution by STCC2 

2- to - I's and 3- to -2's 

STCC 
No. 

29 
24 
20 
-Ifi 
37 
M 
01 
X\ 
26 
;)2 
10 
'10 
<1!) 
42 
51 

REDACTED 

I iKjIily (:ni\(i(jentiol: l ileil niirsuaiit to pioleclive order issued in Finance Docket No. 32760 
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la l j le 9 2 
San Antonio, i X to New Orleans, LA Corridor Revenue Dislritjulion by Commodity 

2 IO-1 and 3-to-2 Tralfic UP/Sf Merger 

Hon Mi.'lallu; Miiicials 

r.lio/iijciils I'.' AlliC'd Pio iUi t l i 

I'tHfoloiJiri Ol Coiil ('(odiicis 

rul | ) , Ciipn' 

Waslo • ( Sciap 

Miscellaneous Muui l !ilii|)inuiils 

Slniii). Cliiy S (i l i iss l'i<; lii<;ls 

( ood o. KiM'l i f i l r iod i ic is 

TiaMSiioiliilion l_(|iii|)in(iiil 

CUiss 11 lixploslvos 

I tiinhof (II Wood I'lodiicis 

ran i l I ' loil i i i In 

I' l l i i i uy Mc'l.il I'lodiii.ls 

H.tliiiiiod I iii|)ly : iij)|)iii>J Coiili i i i iois 

All Oll iei 

REDACTED 

1 iKjhly conli(lonti;tl: f l i fd pursiinnt lo prolcclivo order issued in Tinance Docket No. 32700 214.3 



San Antonio, TX lo New Orleans, I.A Corridor 

Commodity Distribution by STCC2 

2- to - I's and 3- to -2's 

STCC 
No. Description 

Total 2-to-l 
Revenue 

Total 3-to 2 
Revenue 

Combined 

Total Revenue 

Total Revenue 
Percent 

:H] 

2!) 
2() 
-10 
4(5 
,')? 
20 
;(/ 
4') 
'.'A 
01 
:n 
4;' 

Non fvlctallic t^inoials 
Chomicals or Allied I'loducts 
Petroloi/rn or Coal I'rodiicis 
I'lilp, Paper or Allied Products 
Waste or Si^ap 
r/iscell inHoiis t^ixed Sliipnients 
ione, f;iay & Glass f^rodiicts 

I ,)od or Kindred l-'iodiicts 
ansporlation l;(|uipinont 

( ass I) i:xplosiv(;s 
I imtjei or Wood Pioducts 
( m n Products 
Piimafy K/letal Products 
fietumcd Eniply Sliippincj Containers 
All Other 

REDACTED 

OIAL 
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Houston - Brownsville 

Table 9.3 and Appendix 9 provide informauon regarding this corridor, which has a 

total of $110 million of 2-to-l traffic. Corpus Chnsu - Houston, Houston - Corpus Chnsti. 

Houston - Brownsville, Kansas City - Brc vnsville, Lincoln, Nebraska - Brownsville, and 

Omaha, Nebraska - Brownsville are among the BEA pair wiuh the most 2-to-l traffic. Farm 

products and chemicals are the dominant commodity. Table 9.3 provides a full commodity 

breakdown. 

Central Corridor 

Table 9.4 and Appendix 9 provide information regarding this corridor, which has a 

total of $1,220 billion of combined 2-to-l and 3-to-2 ttaffic. These consist in pan of major 

3-to-2 markets, such as San Francisco - Chicago. Salt Lake City - Chicago. Chicago - Salt 

Lake City, Dettoit - San Francisco, San Francisco - New York, Chicago - Stockton -

Modesto, CA, and Chicago - San Francisco. There are also significant 2-LJ-1 impacts in 

markets such as Duluth - Salt Lake City, San Francisco - Salt Lake City, Salt Lake City -

San Francisco, and Salt Lake City - Stockton. The top commodities, as Listed in Table 9 4, 

are miscellaneous mixed shipments, transportation equipment, food products and chemicals. 

Kansas - Fort Worth 

The UP-SP merger reduces competition over this line segment from 3-to-2 

independent compeung routes, as indicated m tiie accompany diagram. Following the BNSF 

merger, 3 carriers serve this market. They are LT (over ex-MKT lines). BNSF, and SP 

(over trackage rights granted in SP's settiement agreement wiLh BNSF in the BN.'SF merger;. 

1994 data, does not reflect tj^,* relatively recent SP entrance into this market. The main focus 

4 
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Table 9.3 

Houston, TX to Brownsville, TX Corridor 
Commodity Distribution by STCC2 

2-to - Is 

STCC Total Total Revenue 
No. Description Revenue Percent 

01 Farm Products 
28 Chemicals or Allied Products 
20 Pulp, Paper or Allied Products 
20 Food or Kindred Products 
14 Nonmetallic Minerals 
37 1 ransportation Fquipinent 
29 Petroleum or Coal Products REDACTED 
32 Stone, Clay and Glass Pioducts 
10 Metallic Ores 
33 Primary Metal Pioducts 
24 1 umber or Wood Products 
40 Waste or Scrap • 
4fi Miscellaneous Mixed Shipt.nents 1 
1)1 Ail Other 1 

TOTAI. ) _ 

I li()l\ly confidential: Filed pursuant to protective ordor issued in Finance Dockei No. 32760 
215.2 
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Table 9.4 

Central Corridor 
Commodity Distribution by STCC2 

2- to-Is and 3- to -2's 

STCC Total 2-to-l Total 3-to-2 Combined 1 Total Revenue 

No. Description Revenue Revenue Total Reveni">| Percent 

4f. MISC. Mixed Jjliiprnenis 

3/ [ranspoflation Ftjuipment 

20 Food or Kindred Products 

?A Chemical or Allied Products 

1' Coaf 
1( Metallic Ores 
3" Primary Metal Pioducts 
01 Farm products 
40 
2f. 

Waste or Sciap 40 
2f. Petioleum or Coal Producis REDACTED 
43 Mail and Fxpiess Traffic 

44 Froiylit Foiwardnr I raflic 

32 Stone, Clay & Glass Products 

24 1 umher or Wood Products 

47 Small Pkyd. Freight Shipm. 

26 Pulp, Paper, or Allied Products 

41 Miscellaneous 1 loiyht Shipm. 

30 Rut)t)ei or Plastics 

14 Misc. Nonmetallic Minerals 

fi1 Other 

TfVrAI 

[ (.ghly Conlidential: Filed pursuant to protective order issued in Finance Docket No. 32760 215.4 
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here is on grain and a coalition of Kansas gram shippers has expressed concem regarding the 

competitive impact in this market. 

In the BNSF proceeding USDA expressed concem that intermodal comipertion is 

limited already in the Upper and Lower Plains wheat markets and that further rec uctions m 

competition "could adversely affect U.S. wheat shippers and producers. USDA s aiso 

concerned that intramodal competition will be drastically reduced in a number of rail 

dependent wheat production areas." Comments of the Umted States Department of 

Agriculture filed in Burlington Nonhem Inc. and Burlington Nonhem RR. Co. - Control 

and Merger - Santa Fe Corporation and the Atchison. Topeka and Santa Fe R~.. Co.. 

Finance Docket No. 32549. While USDA did not oppose the BNSF merger, tl.ey did ?sk the 

Commission to "make every effort to assure that an adequate level of competition is 

maintained in those markets and on those routes where competition will likely suffer as a 

resuit of the merger. In these instances, the Commission should consider appropriate 

trackage rights and operating concessions that will preserve or even increase tne benefits of 

competition." Jd. 

CONCLUSION 

This parallel merger is clearly anticompetitive unless strongly conoitioned. Rail 

competition is of great importance to many shippers in this area; loss of th.s competition 

would result in higher rates for these shippers. 

Consistent with Lhe DOJ/FTC merger guidelines. fJie proper markfit det'inition in the 

case is rail transporution in narrowly defined origin-destination markets. Clearly the 

markets in question in this consolidation are highly concentrated by D^i r or anv other 

standard and will significantly increase in concentration as rail competi'ors are reduced fromi 
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three to two and VMC to one. We have quantified the most salient effects and those most 

readily quantifiable, 2-to-l and 3-to-2. Many other shippers face a honzontal competitive 

effect, for example 4-3, or the reduction of interline options, which we have also discussed. 

Many other competitive effects are possible, other than those described above. 

By any reasonable assessment, this merger has unprecedented competitive harm and 

should, as proposed, be denied. 

4 
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VERIFICATION' 

Personally appeared the undersigned Curtis Grimm, PhD.,who under oath states that the 
mformation contained in the foregoing Verified Statement is true and correct. 

Swom to and subscribed 
before me this day 
of March, 1996. 

Notary Public 

My Commission Expires: ^ / / ^ 9 7 

Curtis Grimm, PhD. 
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EXHIBIT 1 

STCC 01 - FARM PRODUCTS REDACTED 

For farm products, million of STCCOl revenue are from shipments on 2-to-l 

routes and million are from shipments on 3-to-2 routes. Most of these miovements 

are of sub-group 0100000-0119999 - field crops, raw cotton, grain, oil kernels, seeds etc. 

STCCOl 2-to-l traffic is generally within the 900-1500 mile range and consists primarily of 

sub-group 0100000-0119999 commodities. This sub-group accounts for S million of 

total revenues 

The 3-to-2 traffic is genenilly between 600-1200 mUes, and is mostly comprised of 

commodities in sub-group 0100000-0119999. This sub-group accounts for million of 

total revenues. Most of the STCCOl20000-0119999 traffic is transponed over 2100 miles. 

Grain is an important commodity within this group, and it is well established that rail 

has a significant advantage over truck for movements of grain beyond those of a shon 

distance. As noted in a recent USDA repon; "Railroads remain the predominant mode of 

grain transportation in the United States." ' This has been well documented in previous ICC 

decisions, for example, SFSP: "Trucks are generally regarded as effective competitors for 

grain movements for distances of 250 miies or less, while movements of 500 miles or more 

are clearly rail dominant."^ 

I 

' J.D. Norton, P.J.Bertels. and F.K. Buxton. "Transportation of U.S. Grains A Modal 
Share Analysis." Agricultural .Marketing Service. U.S. Depanment of Agriculture. Julv, 
1992, p. 5. 

- SFSP, 2 I.C.C. 2d at ^91 (19S5); VP/Min; 1 LCC. 2d at 442 (1988); see also. ICC 
Finance Docket 30800 Union Pacific Corporation. Union Pacific Railroad Company and 
Missouri Pacific Railroad Company - Control - Missouri- Kansas-Texas Raiiroad Company, 
et al, p. 442. 
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REDACTED 

Pittman (1990) offered the following assessment: 

Grain (1131 barley, 1132 com. 1136 sorghum. 1137 wheat. 1144 soybeans) Trucks 
are competitive with rail for moves up to 250-5(X) miles.̂  

STCC 10 - METALLIC ORES 

For metallic ores, S million of STCCIO revenues are 2-to-rs and S million 

are 3-to-2's. The 2-to-rs are dominated by commodities in the sub-group 1000(X)C-1019999 

- iron, copper, lead, zinc ores. The 3-to-2's are dominated by commodities in sub-group 

1040000-1059999 - gold or silver ores. 

Most 2-to-l traffic is in the 1500-1800 reflecting over half the carloads in the 

1000000-1019999 sub-group (iron, copper, lead and zinc) and 66 percent of the sub-group 

revenues. 

The 3-to-2's are dominated by traffic in the 300-600 mileage block reflecting 58 

percent of the revenues in this sub-group. 1040000-1059999. This sub-group accounts for 

$ million or 92 percent of total revenues. Metallic ores were included in the list of 

commodities singled out by the ICC in its SFSP decision. 

STCC 11 - COAL 

For coal shipments. S million of STCC 11 revenues are 2-to-rs and 

miUion are 3-to-2's. Both 2-to-rs and 3-to-2's are dominated by commodities in the sub

group 1120000-1139999 - bituminous coal or lignite. 

Most 2-to-l traffic are over distances of 300 miles with the sub-group traffic 

accounung for almost all traffic and revenues. The sub-group accounts for 314 thousand 

^ R.W, Pittman. "Railroads and Competition: The Santa Fe. Southem Paciilc Merger 
Proposal," The Joumal of Industnal Economics. 39 (1) (1990): 25-46. 
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REDACTED 

carloads and $ million or 99.9 percent of total revenues. The 3-to-2"s are dominated ^ 

by traffic over 900 miles with the sub-group traffic accounting for almost all traffic and 

revenues. The sub-group accounts for 30 thousand carloads and i million or 

percent of totai revenues. 

Movements ô  coal are clearly rail dependent. Rail transportation controls about two-

thirds of the coal traffic in the United States.'' Competition from other transportration 

modes, particularly truck carriers, are cost effective only for distances under 300 miles.* 

According to Morey: 

Unlike coal production in the East and Midwest, where 
sigmficant tonnages can move to market by non-rail modes 
(truck and barge), westem coal production is heavily dependent 
upon rail. And if the UP/SP merger goes through, the 
transportation of coal from all westem mines will be basically m 
controlled by only two railroads. 

To coal consumers, there is the strong possibility that rates will 
rise due to the smaller number of carriers doing business. Two 
large railroads should be in a stronger position to exert pressure 
on rates than five different carriers of various sizes, especially 
in those instances where a customer is captive to one carrier. * 

STCC 14 - NON'METALLIC \fINERALS 

For nonmetallic minerals $ million of STCC 14 revenues are 2-to-rs and S 

million are 3-to-2"s. The 2-to-rs are dominated by commodities m the sub-group 14200(X)-

•* Facts about Coal, 1995 National Mining .Association. Washington. D.C. 

* Coai Data: A Reference, Energy Informauon Administration. November i991. p. 18. 

* Mark T. Morey. "Railroad Consolidation in the West - Implications for the Coal 
Market", A Fieldston and Coal Transponation Repon. November, 1995. p. 5-6. 
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1439999 - crushed or broken stone. The mos: of the 3-to-2"s are commodities in the 

1420000-1479999 sub-groups - gravel or sand, clay, ceramic, chemicals or fertilizer 

minerals. 

The 2-to-I traffic in the dominant sub-group accounts for 125,818 carloads or 79 

percent of the total traffic, and S million oi 64 percent of toiai revenues. The 3-to-2 

traffic in the dominant sub-groups accounts for 84,762 carloads or 93 percent of the total 

traffic, and $ million cr 85 percent of total revenues. In the UP-MKT decision, the 

Commission made clear the limited basis upon which truck could compete for such bulk 

products: 

Truck transport is prohibitively expensive for the long haul: crushed stone is a 
high-bulk, heavy loading commodity, for which motor carriers are effective 
only for distances of less than 75 to 100 miles." 

UP-MKT, 4 I.C.C.2d at 464-465 (1988). 

STCC 19 - ORDNANCE OR ACCESSORIES 

For these commodities. S million of STCC19 revenues are 2-to-rs and Sl.6 

million are 3-to-2's. Both the 2-to-rs and the 3-to-2's are dominated by commodities in the 

sub-̂ group 1920000-1939999 - ammunition, guided missiles, combat vehicles. 

The 2-to-l traffic in the dominant sub-group accounts for 1370 carloads or 95 percent 

of the total traffic, and $ million or 94 percent of total rex enues. The 3-to-2 traffic in the 

domi.aant sub-group accounts for 342 carloads or 76 percent of the total traffic, and S 

million or 84 percent of total revenues. Most traffic for both 2-to-rs and 3-to-2's are long 

ICC Finance Docket 30800. Union Pacific Corporation, Union Pacific Railroad 
Company and Missouri Pacific Railroad Company - Control - Missoun-Kansis-Texas 
Railroad Company, Et Al. p. 464-5. 
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haul, over 2,100 miles. The competitive impact of reduced rail competition for this 

commodity is well-documented in the statement of KCS wimess Ploth. 

STCC 20 - FOOD OR KINDRED PRODUCTS 

For food products, $157.2 million of STCC20 revenues are 2-to-rs and S 

million are 3-to-2's. Both the 2-to-rs and 3-to-2's are dominated by commodities in the 

2040000-2059999 and 2080000-2099999 sub-groups - grain mill products, prepared feeds, 

fish, poultry, milled rice, beverages, wines, nuts, vegetables, etc. 

Most 2-to-l traffic is over 600 miles while most of the 3-to-2 traffic is over 1200 

miles. The 2-to-l traffic in the dominant sub-groups accounts for 68.893 car loads or 77 

percent of the total traffic, and $ million or 76 percent of total revenues. The 3-to-2 

traffic in the dominant sub-groups accounts for 194118 carloads or 70 percent of the total 

traffic, and $ million or 71 percent of total revenues. The majority of the 3-to-2 traffic 

and revenues are in the 2080000-2099999 sub-groups. 

STCC 24 • LUMBER OR WOOD PRODUCTS 

For lumber or wood products, i million of STCC24 revenues are 2-to-l "s and 

$ million are 3-to-2's. In its decision in UP/MP/WP. the ICC stated that "DOT notes 

that in the U.S. Department of Commerce, 1977 Census of Transportation, Commodity 

Transportation Survey ( 1981): (1) for lumber and wood products except furniture (STCC 

I 
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Code 24), 80 percent of the tonnage moving 1.000 to 1,499 miles and 87 percent of the 

tonnage moving over 1,500 miles moves by rail."* 

Pittman assessed this commodity as follows: 

Lumber products (24114 pulpwood logs. 24115 pulpwood chips. 
24211 lumber, 24321 plywood. 24996 particie board) Logs and 
chips are low value commodities for which intermodal 
competition is effective for shortest of distances; higher value 
manufactured commodities can see effective competition for 
moderate distances only.' 

STCC 26 - PULP OR PAPER PRODUCTS 

For pulp or paper products, S million of STCC26 revenues are 2-to-rs and 

S million are 3-to-2's. Both the 2-to-rs and 3-to-2"s are dominated by commodities in 

the 2620000-2639999 sub-group - paper, newsprint, wrapping paper, fiberboard. etc. 

Most 2-to-I traffic is over distances in the 900-1200 mileage block, and 3-to-2 traffic 

is over 2100 miles. The 2-to-l traffic in the dominant sub-group accounts for 64,953 

carloads or 83 percent of the total traffic and S139.2 million or 80 percent of total revenues. 

The 3-to-2 traffic in the dominant sub-group accounts for 60.664 carloads or 78% 

percent of the total traffic $ million or 83 percent of total revenues. 

In the UP/MP/WP decision the ICC stated that "DOT notes that in the U.S. 

Depanment of Commerce. 1977 Census of Transportation. Commodity Transportation 

^ ICC Finance Docket 30000. Union Pacific Corporation. Pacific Rail System Inc.. and 
Union Pacific Railroad Company - Control - Missoun Pacific Corporation and Missouri 
Pacific Railroad Cum.pany. p. 677-678; UP/Mr.VfP. 366 I.C.C. a: 577-678 (1982). 

* R.V,'. Pittman. "Railroads and Competiuon: The Santa Fe/Southem Pacific Merger 
Proposal." 772e Joumal of Industnal Economics. 39 (1) (1990). pp. 32-34. 
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Survey (1981): . . . (2) for papei and allied products (TCC Code 26) 75 percent of the | 

tonnage moving over 500 miles moves by rail."'° 

STCC 28 - CHEMICALS 

For chemical traffic, $ million of STCC28 revenues are 2-to-rs and S834.7 

million are 3-to-2's. The 2-to-rs are dominated by commodities in the 28000(X)-2819999 

sub-group - industrial chemicals such as potassium and sodium alkalies, crude coal products, 

dyes, etc. The 3-to-2's are dominated by commodities in the 2800000-2839999 sub-group; 

including commodities such as plastic materials ana drugs. 

Most 2-to-l traffic is over distances in the 900-1200 mileage block, and most of the 

3-to-2 traffic is over 1200 miles. The 2-to-l uaffic in the dominant sub-group accounts for 

101,894 carloads or 69 percent of the total traffic and $ million or 68 percent of total ^ 

revenues. The two dominant 3-to-2 sub-groups account for 256,417 carloads or 81 percent 

of the total traffic, and $ million or 88 percent of total revenues. 

In its UP/MP/WP decision, the ICC states that "DOT notes that in the U.S. 

Department of Commerce, 1977 Census of Transportation, Commodity Transportation 

Survey (1981): . . . (3) for chemicals and allied products (STCC Code 28). 78 percent of the 

tonnage moving over 500 miles moves by rail." UP/MP/WP. 366 I.C.C. at 677-678 (1982). 

10 
ICC Finance Docket 30000 Union Pacific Corporation. Pacific Rail Svstem., Inc., and 

Union Pacific Railroad Company - Conffol - Missoun Pacific Corporation and Missouri' M / 
Pacific Railroad Company, p. 677-678; UP/MP'WP, 2 I.C.C. 2d at 677-678 (1982) 
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Oum further determined the distance ranges for effective intermodal competition, with 

chemicals in a category of "Up to 500 miles » n 

STCC 29 - P E T R O L E L ^ OR COAL PRODUCTS 

For these products, $ milhon of STCC29 revenues are 2-to-rs and S154.5 

million are 3-to-2's. Both the 2-to-rs and the 3-to-2's are dominated by commodities in the 

2900000-2919999 sub-group -- gasoline, jet fuel, kerosene, asphalt, tars, liquefied gas. etc. 

Most 2-to-l traffic is over distances in the 300-600 mileage block, and the 3-to-2 

traffic is over all mileage blocks. The 2-to-l traffic m the dominant sub-group accounts for 

25,237 carloads or 68 percent of the total traffic and S million or 69 percent of total 

revenues. The dominant 3-to-2 sub-group accounts for 57,817 carloads or 81 percent of the 

total traffic, and S million or 87 percent of total revenues. 

According to Oum, distance ranges for effective intermodal competition are as follows 

for these commodity groups: 

CFTM66 (Fuel oil, except gasoline) up to 400 miles; 

CFTM69 (Other refined petroleum products) 300-1500 miles: and 

CFTM78 (NonmetalUc basic products) 200-1200 miles. 

" T. H. Oum, "A Cross Sectional Study of Freight Transport Demand anc Rail-Truck 
Competition in Canada," The Bell Joumal of Economics 10 (1979), pp. 479-80. 

" T. H. Oum, "A Cross SecDonal Study of Freight Transport Demand and Rail-Truck 
Competition m Canada," The Bell Joumal of Economics. 10 (1979); pp. 479-80. 
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STCC 32 - CLAY. CONCRETE. GLASS OR STONE 

For these commodities. S million of STCC32 revenues are 2-to-rs and S 

million are 3-to-2's. The 2-to-rs are dominated by commodities in sub-groups 3220000-

3239999 and 3280000-3289999 - glass containers, bottles, lighting glassware, cut stone, 

slate, or talc. The 3-to-2's are dominated by commodities in sub-group 3280O(X)-3299999 ~ 

stone and stone products. 

Most 2-to-l traffic is over the 300-1200 mileage block and most 3-to-2 uaffic is over 

2100 miles. The 2-to-l traffic in the dominant sub-groups account for 37,900 carloads or 80 

percent of the total traffic, and $ million or 84 percent of the total revenues. 

The dominant 3-to-2 sub-group accounts for 16,168 carloads or 41 percent of the total 

carloads and S million or 48 percent of tfie total revenues. In addition, the sub-group 

3220000-3230000 (glass containers and products) accounts for 10.370 carloads and S 

million in total revenues. 
f 

STCC 33 - PRLMARY METAL PRODUCTS 

For primary metal products S million of STCC33 revenues are 2-to-rs and 

$. million are 3-to-2's. Both the 2-to-rs are dominated by commodities in sub-group 

330(X)00-3319999 - steel works, blast furnaces, iron and steel products, ferroallovs. wire, 

etc. 

Most 2-to-l uaffic is in the 900-1200 mileage block and most 3-to-2 u^fic is over 

2100 miles. The 2-to-l traffic in the dominant sub-groups account for 30.268 carloads or 8] 

percent of the total traffic, and 51 million or 79 percent of the lof^l revenues. The 

dominant 3-to-2 sub-group accounts for 86,327 carloads nr 81 percent of the total carloads. 0 
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and S 172.2 million or 83 percent of the total revenues. Iron and steel was mentioned above 

m the list of commodities singled out by the ICC in SFSP. 

STCC 37 - TRANSPORTATION EOUIPMEiNT 

For ttansportation equipment, S million of STCC37 revenues are 2-to-rs and 

million are 3-to-2's. Both the 2-to-rs and 3-to-2's are dominated by the sub-group 

3700000-3719999 - motor vehicles, parts and accessories, truck trailers etc. 

Most 2-to-l are transported over distances in the 1500-1800 mileage block and most 

3-to-2 traffic is transported over 2100 miles. The 2-to-l traffic in the dom.inant sub-group 

accounts for 69,614 carloads or 90 percent of the total traffic, and S million or 94 

percciit of the total revenues. 

The 3-to-2 traffic in the dominant sub-g.'oup accounts for 293,017 carloads or 96 

percent of the total carloads, and S million or 98 percent of the total revenues. 

In its UP/MP/WP decisicn, the ICC itated ihat "DOT notes that in the U.S. 

Department of Commerce, 1977 Census of Transportation. Commodity Transportation 

Survey (1981): . . . (4) for transportation equipment (§ TCC Code 37). 82 percent of the 

tonnage moving over 500 miles moves by rail." UP/MP/WP. 366 I.C.C. at 677-678 (1982). 

In addiuon, the following assessment is relevant: 

Pittman discussed this commodity as follows; "High value manufactured commodities 

for which motor carriers can compete with rails for distances up to 1000 miles. Strongly 
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branded nature of these commodities renders source competition particularly ineffectual in ^ 

protecting shippers from rail price increases."" 

STCC 40 - WASTE OR SCRAP 

For waste and scrap, S million of STCC40 revenues are 2-to-rs and S 2.7 

million are 3-to-2's. Both the 2-to-rs and 3-to-2's are dominated by the sub-group 4020000-

4C39999 - waste or scrap for metal, textiles, paper, wood, chemicals, rubber or plastics, 

stone, clay, leather, etc. 

Most 2-U)-rs and 3-to-2's are u^sported over 300 miles. The 2-to-l traffic in the 

dominant sub-group accounts for 56,538 carloads or 96 percent of the total uaffic. and $72.6 

million or 94 peramt of the total revenues. 

The 3-tc-2 Uaffic in the dominant sub group accounts for almost all uaffic and ^ 

revenues - 41,238 auloads or 99.8 percent of the total carloads, and $52.5 million or 99.6 

percent of the total re>'enues. 

STCC 46 - MISCELLANEOUS MIXED SHIPMENTS 

For miscellaneous, $ million of STCC46 revenues are 2-to-rs and 3 

are 3-to-2'«.. Both the 2-to-rs and 3-to-2's are dominated by the sub-gro -p 4600000-

4619999 - freight rate shipments. 

Most 2-to-l s ai-e uansported over distances in tlie 900-1200 mileage block. Most 3-

to-2's are transported over 2100 miles. The 2-to-l uaffic in the domm_nt sub-group 

R.W. Piuman, "Railroads arid Competition: The Santa Fe/Southem Pacific Merger 
Proposal," The Joumal of Ituiustiial Economics. 39 (1M1990), pp 25-46. 
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accounts for 153,504 carloads or 91 percent of the total u-affic, and S or 89.3 

percent of the total revenues. 

The 3-to-2 traffic in the dominant sub-group accounts for almost all traffic and 

revenues - 2.0 million carloads or 95 percent of the total carloads, and S or 94 

percent of the total revenues. 

Intermodal has been a growth area for railroads and is expected to continue to be in 

the future. 

Intermodal transportation has seized 18 percent of the U.S. 
market for freight moving more than 500 miles and will have 25 
percent by 1997, according to a survey of shippers. 

While the survey showed that intermodal performance lags 
trucking in short-haul markets, intermodal enjoys an advantage 
for long-haul freight, the survey reported. The survey also 
showed that intermodal users and non-users ir.uicate they expect 
intermodal performance relative to truck fransportation to 
continue to improve during the next three years. 

Mercer Management Consulting, "Intermodal has 18 percent of long-haul market in U.S." 

American Shipper, April, 1995, p. 93. In the late 80's/early 90's more common-carriage 

capacity on highly competitive routes motivated ca.Tiers to offer lower rates, but on less 

compeuuve routes oligopolies or even monopolies developed, mostiy along modal lines, 

increasing shippers' transportation costs.'* 

Gerhardt MuUer. Intermodal Freight Transponation. Intermodal .Association of North 
Amenca and Eno Transportation Foundation. Inc., 3rd Ediuon, 1995. 
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Pittman described the competiuve simation as follows; "Motor cames can compete ^ 

for some within-CA moves and LA-Houston moves, but generally merged RR would be able 

to raise prices."'̂  

4 

R.W. Pittman. 'Railroad.s and Competition: The Santa Fe/Southera Pacific Merger wh 
proposal." The Joumal of Industrial Economics. 39 (1) (1990), pp. 25-46. " 
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RAILRO.iiD.S AND COMPETITION: THE SANTA FE/ 
.SOUTHERN PACIFIC MERGER PROPOSAL* 

R i m t l . l . W I'l I TMAN 

The Merger Guidelines of the l),S Dcpadmeni of Justice provide the 
framework for d detailed analysis of ihc compeuuve i inpl ical ionj of the 
proposed merijc- of the Santa Pe and Souihern Pacilic raiiroads 
Although the S:oss welfare loss from lhe merger is found lo l>e large- In 
tbe range <4 UO 230 million per year - the transfers from shippers to Ihc 
railroads ar: much larger lhus an overall welfare calculus re(|uires not 
only ar. iccurale eslmiale of the elhcieiicies resulting from the merger but 
• Isoajudgmenl as lo the welfare relevance of wealth transfeis 

" Iu the case of railways . . n o one can desire to sec the enormous wasie of 
capital and land (not lo speak of increased nuisance) involved in the 
eonj t rudlon of a second railway lo conned the same places already united by 
an existing one .." 

John Stuart M i l l (1848. vol 2. p 1-12] 

"One of the most interesting and dill icull applications of the theory of 
nionopoliei is to the question whether ihe public interest is besi served by ihe 
4lllolmeiit of a disli.ici basin to each great railway, and excluding comi etilion 
Ihere, . . . It must be admitted ihat. oiher things being equal, the monopoly 
revenue price- fixed by a railway will be lowered by every increase in lhe o-mand 
I ^ J Bul. human ..alure being what it i j . experience has shown ih?-

tho breaking uf a monopoly by Ihe opening out of a competing line accelerates 
rather than retards lhe discoveiy by the older line thai it can afford to carry 
Iratnc al lower rales " 

Alfred Maishall [1920, V, XIV, 5) 

1 :rriR()ui)(.!ioN 

I N SEFimiuiiR o f 1983, Itie Santa Pe (ATSF) and Southern Pacific (SP) 

rai l roads announced (heir long- ru in , . ied . loi ig-ncgol i .nicd plan lo merge T l ic 

proposed mergcf wou ld have created a i h u d large ra i l road in the western 

Un i ted States and wou ld have . fo l lows close on Ihc heels of the mergers 

•My Ihinkl lo Cindy Alexander, Jim Hrennan, M.ry hupaUKk. Kt,. l i t y t , Shfldon 

d . ' T . n i , T « • K " , " r'^'"^' " " ^ ''«'M"'I '" ' .""cn.s on an earlier 
drafl and to Rob |-,ench fo. excellent re«ar.h assisia, ce Rem*i,„„j c ru r , are my own I 
.ppe.red .n expert s , : r » for .he Justice iJeparimen, Uh.u .he Imcsiaie roiiuiierce 
Cominlnion in .he Sa i l . Fe/Suui(,e,„ Pacific incser p,o„:cd,ng> i)u.vc.., .he opi.uons 
exp.-e»ied»ienolne.:<s»a.ilyilHiirof.he Deparlniciii 
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whicli created llie oilier two: Ihe 1980 consolidation of tht Uurtingloii 
riorihern (»N) system w;ih lhe acquisition of Ihe Sr Louis-San Francisco 
Railway, and tne 198) acquisition by the Union Jfic (UP) system of the 
Western Pacific and Missouri Pacific railroads. 

However, unlike the ')IJ and UP mergers, which combined railroads with 
primarily connecting, or ••eiid-lo end", rclalionships, the merger o ' the ATSF 
;ind SP would have t)cei primarily a parallel combination: Me two roads 
nrovi(?e Ihe only rail service along the "southern corridor" be.ween «colhern 
{ ilifornia. through Ar i / i na and New Mexico, lo Texas and liie Gulf ports. 
..nd Ihey are two .)f omy three rail carriers between California and the 
Midwest. 

For this reason, the Aniiirust Division of the Justice fJepartmen! 
announced in October of 1985 ita opposition to the merger. Although 
approval of railroad merger applications by lhe Interstate Commerce 
Commission (ICC) had in recent yei.rs been "nearly automatic" (Lee. et al. 
(!987]), in July of 1986 the Commission stunned It.", railroad industry by 
turning down lhe merge application on a four-lo-one vote. A proposal to 
reopen the proceeding Ic. t by the same vote in July of 1987. 

What made this proposed merger so aniicompclitive that the ICC was 
forced lo deny it? In ihis paper, t use the framework provided by the US 
Department of Justice Merger Guidelines [1984] and more recent data han 
were available at the time of the iCC proceeding to analyze the competitive 
implications of Ihc A I SF/SP merger, t hnd that a serious loss of compelilioi. 
would likely have followed fiom the mcrgci (a result also found by Shepherd 
[ 1988]), resulting in large gross deadweight losses and much larger transfeis 
(lom shippers to Ihe merging railroads Under six of eight sets of parameters 
used Ihe elliciencies resulting from Ihc merger outweigh the gross deadweight 
losses; ho vev-r, under six of eight sets of parameters Ihe transfers far oiit-
weigh'the efiicitncics, and under all eight sets Ihc sum ofthe gross deadweight 
lossis an 1 the Iransfers outweighs the elhciencics Thus a welfare evaluation 
,f the mei;;cr ic(niiics a ) idKincut as lo Ihe appropriate weight lo be given lo 
.vcalth traVsfctiing activities (mcluding a prediction as to their elliciency 
implications) 

It. n i E COMPEriTIVE rRAMEWORK: DEflNINO MARKBIS' 

A merge: is anticoinpeli ive if il results in a signilicant increase in piatket 
power. Hut whal is a mar <ct? What firms arc in a market? And how is power 
ill a market to be iiieasuie 1.' 

' Thll and the following section of the paper are based upon my tejllniony in a more recent 
rai'roddmerger proceeding lhe prupuicd purchase by Die UH of the Missouri-Kansas-Texas 
Mil.0id(ri l l injn(l987J) 

CJ 
CO 

me Ueparlnient of Justice Merger Guidelines define a market as 

a product or group of products and a geographic area in wiiich il is sold such 
that a bypolhellcal, prodt maximizing lirm . that was the only present and 
fulurtf seller of ihcsc products in that area would impose a "small but significani 
and nonlransilory" increase in price above prevailing or likely future levels ' 

The most important delenninan; of whether a particular product and 
location constitute a market is the ease with which customers currently in the 
proposed market may switch their p ircliases to other producis or other 
locatioiis. If consumers can switch with little didiciilly, then a hypothetical 
monopolist would not raise price, and the product/location combiiia.ion 
does Dot constitute & markei 

In applying Ihis definition, one begins with each product produced by earh 
nierginj; firm nnd asks whether a hypothetical single seller of this product 
would have the ability lo impose successfully a "$ii;all but significant and 
nontransitory" increase in price above the prevailing level. If such a price 
Increase seems likely to be sustainable, then this product constitutes a market. 
If such a price increase seems unlikely lo be sustainable because ' ' '.he 
movement of buyers to other producis, then we add the next-best substitute 
product,'to the product group and ask the pnce-increase question again. 
Progressively less close substitutes are added until the question is answered in 
the afrimialivc, at which poinl the product or group of products is accepted 
for analysis es a market. 

In thi; analysis ofa merger proposal by two railroads with largely parallel 
routes, the logical starling point for defining a market is Ihe cirri^ge of a 
particular commodity (call it A') from one poinl (call il origin A) to a second 
point (call it destinaiion U) by lire merging railioads ' In some instances, Ihe 
merging railroads may be ihe only hrins in that marker In oiher Instances, 
theic are additional railroad carrieis capable of carrying the same commodity 
.V between the same two points A and I) al price and service terms 
comparable to those offered by lhe merging raiiroads, and ihese must be 
included in Ihe market as well 

Further, in at least two silualioiis the product gioup must be expanded 
beyond the carriage by rail of .V ftom A i . ti I'licse situations are lhe 
following: 
(1) "inlerinoda! competition": when nonrail transportalion modes can 

economically carry X from A lo W, aiul 
(2) "source competition": when rail or nonrail transporiation inoJe? can 

' Departmeni of Justice Merger Guidelines al 2 0 
' Tthe iDirgcr proposal under coiisidcra.ioii coiiceint two railroads wlih purely an end lo-end 

lelaliunship, then no such inarkcli would be served by both firnii This docs nrl mean that no 
loss of compctilioo is possible from such a merger, Sowever This is because in.rkeis may also 
consist of Ihc carriage of commodity X hum and/or tucuiiiinun puiiil ,-1 by Ihe merging railioads 



xussstL w. prmcAH-
• ccoaomlcWarry X from A (to .ny>vhere else) and rail or nonrail modes 

• can economical y carry A" to fl (from anywhere else). v,.,;,„„ 
• ;„Trmodal con jeti-ion refers lo lhe abihty of ^ ^ J P - '̂ .̂ ^̂ ^̂ ^̂  

.no.lier mode of Irrnspor.ation for rail in the st.tpment oiX " ^ ' ^ ° ' 
alternative rno.le in question is usually motor earner and is / ' J ^ J ' 
eith r motor carrier or water carrier. (For certain products .1 may be . n oil. 
as or oa -s urry pipeline ) Motor carriers offer important se.vice 

. dvanuges over rai[carr'iers, arrd in many cases they arc close -
a I irn- snorlalion. However, there are certain commodities and certain 

dl;::;;;?!:; which mo,or camers are a, a signilicant f ^ ^ : ; ^ ^ - - ^ 
,o rail and so may not be in the market -most importantly, when the usta ce 
between A and l i s ,real, when the volume of X shipments Is Urge, and when 
,h v X e relative lo i.s weight is small.' Water transporiation is 
o m c t l s a better rubst.tute for rail than is motor transportation, especially 

Lr b r products .ravelling long distances, but its substi.u.ab.h.y is 
obviously limi.cd .( only certain geographic lo- lOi.s. 

l u cks or barge, ate close subs.i.u.es for rail in the hauling o a pa.ticula 
CO 1 dily. ...en U icks or barges must be included in the . - ^ e ' -'^-^^^^ 
and the cost and ontry conditions relevant to trucks or barges .nust be 
considered in the .nalysis o. the degree of market power possessed by rail 

" C K ^ ' i Z p ' n r r : ^ , to the ability of shippers faced with super-

com{>ctition is a v.ry guou Richard Uv ii tcstihed in 
customers, but it is i veiy poor one for others. '"'S 
the ATSI /SP mcrg -r deliberations, source competition 

product is IIIKII ' 
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Souic<J'compctition tends not to be effective in constraining market power for 
the cainiagc of commodities lhat are strongly difTerc:iliaied by brand name, 
because maintenance of the goodwill stock of the brand name may lecjuite 
service to purticular locations. A railroad facing no compeution on a par-
:;vuioi origiu destinalion pair can lake advantage of this requirement and 
expropriate the available qua. i-rents. 

If tbe commodity in question is one (or which soi:'cc competition in, / in 
principle be effective, one must examine the possibility of this competition at 
bqtll the origin and the destination of the origin destination move being 
analyzed. Onlv if there is etfective source competition al both the origin and 
tho dejtinaiion can sucn competition generally mitigate effectively the market 
power of carriers serving the origin-destination pair. 

The reasoning is as follows^ Au o.iKin-destination monopolist is really a 
inondpolist Intermediary between the seller at the origin and the cusioiv.er at 
the destination If only lln selLr or ' iily lhe cuslomer has competitive 
Bllernalives, then the othc remains at lhe mercy of the monopolist. A 
monopoly railroad at the destination can raise the delivered price paid by ttie 
custoiijcr, forcing it lo climb up lis demand curve to a less desirable poinl; 
correspondi..gly, a monopsony railroad at the origin can lower iiie effective 
price received by lhe seller, foicing it to climb down us supply curve lo a less 
d:sirable point. As long as the relevant -lemand and supply curves arc less 
(ban perfectly elastic, there is both a wealth transfer to the raiiroad a.id a 
deadweight welfare loss to society ' 

III. n m COMFLMIllVt KRAKtr.'ORK: MKASI-RIIK, MARKtT I'OWfR 

Once one is satisfied thai .i product location pair constitutes a market, whal 
factors dictate whether a merger of iwo linns m the inaiket would create cr 
enhance niaiket power? 

Let Ui define market power as "the ability of one or more firms profitably 
t,T raaintain prices above compctilivc levels fur a significant period of lime " ' 
tf the only two fiims in a market merge lo form a monopoly, Ihey would 
possess such power by definition, since that is precisely ihc criierion by which 

•A Ihird ..lu.lion -f po.en.ial importance i . called "product co.npelil.un . 

f ' | | ^ l , f . _ p . . K n e . . y ( . n . 

.„d i : cu:,enlly s.ipply " desiii.alioi, a. the " ' ^ " ' • ^ ^ ^ V ' ' ' ' f I . .upply curve Then an 

r:.:::;rK:c::,:̂ ::;;r;hU:s;i;̂ ::̂ :«;̂ :̂ x̂rri:;.iin 

al r and lou.u: compeuuon would ' e mcncaive I he share of ..a.ispori cos. iii lhe value o( U.e 
delivered commodily is imporlanl because the higher this share, ihe more sensiiive purchasers 
wiil bo to an locxease in lhe losi and the more iikcly ihcy will be to sw.ich to oiher sources (a 
point nudo origJaally by Marihall (1920. V, VI, 2] and qualified by lluks (19)2. ;> 242) I-o. a 
recent JIKUSIIOII of the cuMlinumg coi i l io .euj . see I'eiisofi (19-Sll 

• Foran Urly disouision, see Clark U ' l O ] At Warren Uoul.on (iy78 p S2) pomis ou. such a 
monopoly tuay in fact y^eld no welfare loss if i l i t buyc.'s) and sellerlsl are able lo agree on the 
pioSl-maximiung quanlily and reslrici the dimension of iheir bargaining lo price This outcome 
is eiilc4t to Imagine ID a bilateral monopotr configwiauon. bul it co.i l j occur «hcr> a monopoly 
facei a auiall number of buyers or a monopsony laces a small iiunibt. ol sellers 

• Department ol Justice Meigcr Guidelines al I 0 
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wc have .kf ined a market in the first place. I f two of a small iniinbcr uf firms in 
a market merge lo form an even smaller number, their ability to achieve 
supcrcoinpctitive pricing would likely be enhanced significantly, assuming 
that entry by oth.:r firms into the market is not easy.'" 

If a panicular locat ioi i /commodity pair market incliiiles motor or water 
carriers in addit ion to tai l carriers, wc can conclude with some confidence 
that a mciger of Iwo rail carrieis would not cause a significant increase in 
markei power, j x a t i s c truck and barge capital are sutliciently mobile .hat 
any attempt by nil carriers to raise prices or reduce service quality would 
re:,ult in a sign'ficant loss of rail m.nket share and p ro f i t . " The same 
leasc l ing would aiiply if motor aiul/or water carriers could provide sc arce 
competit ion at bol i i the or ig in and the destination. 

If a particular locat ion/commodity pair market consists only of rail 
carriers, then the merger uf two of tiicsc carriers wil l certainly result in some 
loss of competit ion Ihc degree to which competit ion is lost could 
conceivably depend on Ihe market shares of the merging railroads, but I have 
seen uo empirical test of ttiis What it seems more clearly lo dcnend on is the 
number of rail c irriers remaining in the market fol lowing tne merger; Levin 
[1981a, b j . ( j r i imn [ I98. ' i | , and MacDonald [19d7. 1989] all (ind signilicant 
increases in rail rates resulting from a move from three carriers to two, while 
l evin [ I 9 8 l a . b ] , Atk inson and Kcrkvl iet [1986], and MacDonald [1987. 
1989) all l ind signil icaii l iate increases resulting f rom a move from Iwo 
carriers to one. I have seen no empirical demonstration o fa competitive loss 
rcsulling from a MIOVC from four carriers to three. 

P or lhis reason. I wii l focus in this paper on markets in which the proposed 
merger of llie A LSI'' and S I ' would result in u reduction in the niim()er of 
compeli lors from three to two or from two to one. Concluding from the 
empirical literature just cited that such a reductior, constitutes a significant 
rcdiicti.^n in the strength of inirnmodal coiiUKUtion. I wi l l then examine 
whether Ihe markets in question include motor or water carriers oi significant 
source competi l ion at both origin and destination In markets which do not 
include such factors, I rnndudc that the merger would l)e anticompetitive. 

IV TWO MEASl.mi!MENT ISSUED 

I wo mcasuremciit issues need to be addressed before we proceed to a 
compcii l ive analysis of tho ATSF/SP merger First, w i i i d i rail f irm, ar-- to be 

'"Sliglcr [.')(yi] aijues fmm i model of uillusion that "'he incti.live lo cut prices ... incicAses 
rapidly wilh the numl>«r of sellers" Orr and MacA^oy [I965J reach a sirmlar Ibeoretical 
conclusion 1 he saiii, iheorelical result is shown in a ncncnllusive oligopoly scaling by Walcrscn 
11984) and in an au.' ion setting by Procb [1988 j Pn.pirical suppor' for this position in a variety 
of mdui,.-y sellings may foord in Wei,s (1984, 1989), Htannman, el uf f 1987), and Drown and 
Warren lloulloii t l9«8) 

"S'ee Dauini I (I984J, eniphasiding ii iol... carr/ tr j . MacDonald (1987), cmphasuing water 
earners, and MacDonald (1989). discussing both 
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included in a particular market? Second, how large is the geographic area of 
an origin or destination included in a market? 

It would be possible to investigate rail markets and include only those firms 
currently carrying a particular commodity between the particular origin-
destination pair as 'in the market." However, if another railroad is currently 
carrying freight of any kind between the origin and destination in question, 
even if it is not carrying the commodity in question between the two locations, 
a reasonable (rebuttable) presumption would £eeiii to be that that railroad 
could easily carry the commodity in question, therefore has an effect on ^atcs, 
therefore belongs in the market. Once we make that presumption we can ask 
whether, for example, it is onP a contract between the shipper and the fust 
railroad that keeps the second railrr^ad f rom participating at a particular 
time, or whether there is something about the configuration of the scr^nd 
railroad-^-perhaps a circular route or poorly-maintained track requiring low 
speed; or lack of direct service to certain plants —which hampers its ability to 
serve the particular shippers at issue. Thus in counting the number of 
railroads in a particular commodity/ locat ion market I include all railroac*? 
currently serving that origin destination pair, regardless of whether they 
currently carry the particular c o m m o d i t y . " 

The question of the geographic scope of origins .^nd destinations does not 
yield an answer that can be applied uniformly for ali products and locations. 
While many shippers have immediate access to two or more rail carriers at 
their plain or mine sites- through either direct service, trackage rights, or 
leciprocal switching arrangerncnts -even those who do not may 1 a le to 
sub«ii" it.; among rail carriers if they can move their product by truck to a rail 
carrier serving iieaiby points, l h e degree lo which this is eciinomical'y 
feasible depeiuls upc i the characteristics of Ihe commodity - especially u p o i 
its value per ton - and upon the distance io the nearest allernative railroad, 
but the practice appears to be widespread My judgment is thai for nearly 
all commodities and locations, all raiiroads serving a particular county need 
to be included among the competitive options facing shippers, and that for 
niost commodities and locations the net must be cast even wider, to groupings 
of counties such as the Cuniii ierce Deparimcnt's Business Economic Areas 

" This melhoilologicjl decision does nol, in pnnciple. biai the analysis cither in favor of o» 
against a merger, since llic cousci|uriicc is lo include boih nonineiging and merging railroad! as 
potential co i i jwii lois (or shippers whom they do nol currently serve For example, while this rule 
woi:ld cause us to consider benign a market currenlly spin 50/50 between the ATSF and SP bul 
capable (by our definition) of being served by Ihe UP, BN, ap j Kansas Cily Souihern (KCS), i l 
would also cause us lo consider troublesome a market currently jpl i l 50/50 tjctween the ATSF 
and UP bul capat)le of being «rved by Ike SP 

' M have eiioiuiiicied instances of this practice in the following iwo-iiigit Standard Traiupor-
tation Commodity C ode indusliies; 0:, farm products. 11,coal, 14, ncnmelallic rmnetals; 20.food 
and kindred products. 24, lumber and wood nroducls, 26, pulp, paper, and allied products; 28. 
chemicals and allieil (iroOucis, 32, clay, concrete, glass, and stone, 11. primary metal producis, 14, 
fabricated melal proilucts, 17, transj i ' la l ion equipment; and 40. waste and scrap materials 


