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Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Twelfth Street and Constitution Avenue, N.W.
Room 2215

Washington, D.C. 20423

CCT 1 619%

Re: Finance Docket No. 32760, Union Pacific
Corp., et al. -- Control & Merger -- Southern
Pacific Rail Corp., et al.

Dear Secretary Williams:

Enclosed for filing in the above-captioned docket
are the origi-.al and twenty copies of Applicants’ Reply to
LCRA’s Petition for Clarification (UP/SP-288). Also enclosed
is a 3.5-inch disk containing the text of this pleading in
WordPerfect 5.1 format.

Please note that Applicants’ Reply has two versions:
oiie, which is being served on all parties of record, contains
appendix material that is redacted for the public file, and
the other contains appendix material that includes "Highly
Contidential" information. The "Highly Confidential" version
is clearly marked and is being separately filed with the Board
under seal. The Board is being provided with 20 copies of
both versions. The "Highly Confidential" version is also
being served on parties on the Restricted Service List that
have indicated that they will adhere to the restricticus of
the protective order.
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I would appreciate it if you would date-stamp the
enclosed extra copy of the pleading and return it to the
messenger for our files.

Sincerely,
Micnael L. Rosenthal

Enclosures
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CO
AND MISSOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER - -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS ' REPLY TO RAILCO’S CONDITION REQUEST
The primary applicants, UPC, UPRR, MPRR, SPR, SPT,

SSW, SPCSL and DRGW,Y hereby reply to "Railco, Inc.’s Reply
in Support of Its Request for Clarification or Modification,"
dated September 20, 1996.% Railco’s submission fails both
procedurally and on its merits, and should be rejected.

In its submission, Railco argues that because
Applicante’ January, 17, 1996 settlement with Utah Railway
("URC") grants URC "the right in common with UP/SP to serve
the [formerly SP-exclusive] Savage Industries, Inc. Savage

Coal Terminal coal loading facility located on the so-called

CV Spur near Price, Utah," the Board should grant Railco,

which also operates an SP-exclusive coal loading facility near

Price, Utah, access to URC. Railco is incorrect in its

Y The acronyms used herein are the same as those in
Appendix B to Decision No. 44.

2/ Although Railco calls its submission a "reply," it is not
a reply to any of Applicants’ filings and thus Applicants do
not believe it is necessary to seek pu.-mission to file this

reply.




assertion (p. 5) that Applicants do not oppose this request.

The present submission is Railco’s first filing th:t has
called for any substantive respcnse by Applicante,? and

Applicants vigorously oppose Railco’s condition request.

a/ On March 21, 199€, eight days before the March 29
deadline for submitting of requests for conditions, Railco
filed a "Notice of Opposition to Merger and Intent to
Participate in Proceedings." See Exhibit A. 1In ite Notice,
Railco indicated that it was opposed to the merger because
Applicants’ settlement agreement with URC granted URC the
right to serve the Savage Coal Terminal near Price, Utah, but
not Railco’s nearby facillities. Railco "request[ed] that its
opposition [to the merge:"] be noted." Because Railco sought
no condition, Applicants had no occasion to respond to Railco
in their rebuttal filing on April 29 or in their June brief.

Railco made no further submissions related to the merger
until almost one month after the Board’s voiing conference.
Then, in a letter to the Board and others-dated July 29,
Railco asked the Board to amend the URC settlement agreement
to require that URC be granted the same access to Railco’s
loadout facility as it received to Savage’s ficcility. See
Exhibit B. 1In an August 7 letter to the Secretary, Applicants
indicated that they did not intend to respond to Railco'’s
request because it was clearly out of time and any request to
reopen the Board’s decision should be made after the written

~

decision was served. See Exhibit C.

In a letter to the Board and others dated August 21,
counsel for Railco complained that he had not "received [any]
reply" to his July 29 let*er, and asked the Board for "written
confirmation" that the merger would not "affect Railco’s
access to coal markets." See Exhibit D. Counsel’s complaint
that he had received no reply to his July 29 letter was ’
misguided. In Decision No. 44, served August 12, the Board
had noted that several parties had improperly submitted
various requests for reconsideration or clarification after
the voting conference but before the written decision had been
issued. The Board explained that those parties were required
to await the written decision before seeking clarification or
other forms of relief. Decision No. 44, p. 13 n.18.

Finally, on September 20, Railco filed the present
submission.




Railco’s submission is a request for a condition
that should have been filed on March 29, 1996. See Decision
No. 9, p. 15 (procedural schedule). Railco was clearly aware
of Applicants’ settlement with URC well before the March 29
deadline. In fact, on March 21 Railco filed a "Notice of
Opposition to Merger and Intent to Participate in
Proceedings, " in which it complained that the URC settlement
was unfair to Railco. However, Railco never asked the Board
to condition the merger on Applicante’ granting URC access to
Railco; Railco simply "request[ed] that its opposition [to the
merger] be noted." Railco took no further steps to protect
its interests.

Railco’s attempt to seek a condition, more than a
month after the Board has issued its fin;i aecision approving
the merger, comes far to late. Railco offers no excuse for
its delay, and its request should be denied on that basis
alone.

If Railco’s submission is viewed as a petition to
reopen, it is out of time. The deadline for such petitions
was September 3, seventeen days before Railco’s filing.

49 C.P.R. § 1115.3(m).

Further, even if it had been timely, Railco’s

submission would not com-: close to satisfying the Board’s

rigorous standards for reopening a final decision. Petitions

to reopen are granted "only in the most extraordinary




circumstances."” Docket No. AB-33 (Sub-No. 55), Union Pacific

R.R. -- Abandonment -- Between Echo & Park City & Between

Keetley Junction & Phoston, In Summit & Wasatch Counties, UT,
Decision served July 11, 1990, p. 2. The Board will
reconsider a final decision only upon a showing of material
errcr, new evidence or changea circumstances. 49 C.F.R. §
1115.3(b). Railco does not attempt to allege material error,
new evidence or changed circumstances, and Railco’s submission
should be denied on this ground alone. See Finance Docket No.
31231, IC Industries, Inc. -- Securities Notice of Exemption
Under 49 CFR 2175, Decision served Apr. 3, 1989, p. 1 n.3.

In particular, Railco cannot properly claim that the
Board committed material error in failing to grant a condition
Railco never requested. Railco’s submiséioﬁ presents the
Board with nothing more than arguments Railco could have made
but failed to make earlier in the proceeding -- clearly not
the sort of new evidence or changed circumstances required to
support reopening. Sse 49 C.F.R. § 1115.3(c); see also, e.49.,
Docket No. AB-3 (Sub-No. 56), Missouri Pacific R.R. --
Abandonment -- In Atchison, Jackson, Nemaha, & Marshall

Counties, KS, Decision served June 30, 1989, p. 2.
Railco’s request also fails on its merits. Railco’s
complaint is that Applicants’ settlement agreement witch URC

will give Railco’s competitor, Savage, a new rail




transportation option that Railco will not have.¥ But the

Board has consistently rejected such claims for relief. Board

and ICC precedent clearly establish that where a shipper’s

concern is not that it is losing a transportation option, but
that its competitor 1s gaining one, "a condition requiring
that a settlement agreement be changed to improve a particular
shipper’s competitive situation is not proper." Finance
Docket No. 32549, Burlington Northern, Inc., & Burlington
Northern R.R.-- Control & Merger -- Santa Fe Pacific Corp &

Atchison, Topeka & Santa Fe Ry., Lecision served Aug. 23,
1995, p. 99.

The Board consiscently relied upon this principle in
Decision No. 44 to deny relief to parties complaining that, as
a result cf the merger and settlement agféeﬁents, they would
be disadvantaged by the improved transportation options their
competitors would gain. See Decision No. 44, pp. 183 (denying

requests by MWBC, MFU and Montana’s Governor Racicot to

broaden the reach of the competitive options created by the

v Railco’s submission (p. 2 n.1, p. 5) includes the
inflammatory charge that Applicants made "knowingly false
representations" and "submitted false testimony to the Board"
concerning the Savage loadout. Applicants consider this a
very serious accusation, and thus undertook a comprehensive
review of the pleadings to determine the basis for Railco’s
charge -- since counsel could not recall any testimony or
representations along the lines challenged by Railco. Because
Applicants were unable to identify any such statement, we
contacted Railco’s counsel, who acknowledged that his
accusation was in error and that Applicants in fact made no
such statement. Railco has agreed to withdraw its accusation
that Applicants mispresented the facts.




BNSF proportional rate agreement, even though "the
proportional rate agreement, by providing increased rail
options for some shippers but not for all, may work to the
disadvantage of those for whom increased options have not been
provided"), 190 (rejecting FPC’'s request because FPC "is not
concerned that it is losing a transportatior. option, but that
its competitors may be ¢aining one"), 191 ("USG’s claim of
competitive harm (vis-a-vis its Nevada-based competitors) does
not warrant regulatory relief"). 193 (denying Weyerhaecuser's
request for relief where claim was that certain facilities

would not benefit from the pro-competitive rrovisions of the

BNSF agreement) .

Moreover, contrary to Railco’s suggestion (pp. 2-3),
Applicants’ settlement with URC was not iﬁténded to address
any competitive issues raised by the UP/SP merger. As
Applicants explained in filing the URC settlement on February
2, they entered into that settlement to resolve a dispute
about Applicants’ ability to grant trackage rights to BNSF
cver a segmewuc of joint SP/URC track. See UP/SP-74, pp. 1-2.
Applicants’ decision to resolve this contract dispute by
granting URC access to additional Utah coal was a business
decision, although it was unguestionably pro-competitive fron
the point of view of coal producers and consumers. Indeed, a

witness for Kennecott Energy, a Colorado coal producer,

testified that with URC’s access to the Savage loadout




facility, "I can’t think of any mine ([in Utah] that couldn’t
truck to the Utah Railway and have two-for-one accecs."
McFarlen Dep., Apr. 10, 1996, p. 80.

Finally, Railco’s claim that it will be

disadvantaged by the increased transportation options made

available to its competitors makes no sense even on its own
terms. Railco claims that it crmpetes with Savage to load
coal that is trucked tn the loading facilities from nearby
mines. Railco is apparently concerned about its ability to
attract coal producers to truck coal to its facilities. But
UP/SP will have no interest in allowing URC to capture all the
area coal traffic at the Savage facilities. To the contrary,
UP/SP will have every incentive to encourage area producers to

- .

truck their product to Railco. Railco’s fears are unfounded.
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Respectfully submitted,

CARL W. VON BERNUTH

RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania 18018
(610, 861-3290

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

02) 271A5000
44;341444f'

ARVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burl.ing

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Atto f Applican




CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 10th

day of October, 1996, I caused a copy of the foregoing

document to be served by first-class mail, postage prepaid, or

by a more expeditious manner of delivery on all parties of

record in Finance Docket No.

Director of Operations
Antitrust Division
Suite 500

Department of Justice
Washington, D.C. 20530

32760, and on

Premerger Notification Office
Bureau of Competition

Room 303

Federal Trade Commission
Washington, D.C. 20580

Wz L

Michael L. Rosenthal




EXRIBIT A

BEFORE THE SURFACE TRANSPORTATION BOARD

FEVANCE DOCKET NO. 32760
JNIC:: FAQIFIC CORPORATION, et al.

NOTICE OF OPPOSITION TO MERGER AND
INTENT TO FARTICIPATE IN PROCEEDINGS

Please take totice that Railov, Inc, s Utah corporstios eagaged im
loading ccal from Utah coal mines oaito the rail st a loeation in Carboa
Couanty, Utah, opposes the proposca merger of Urioa Pacific Railroad with
Sovthern Pacific Railroad and intends to participate ia these procvedings.
Railco opyoses the proposed merger becauss the merger as presenily
contemplaicd will sabstantially reduce competition among coal load out
facilities in the Carbon and Emery County area and will unlawfully and
unfairly discriminate agaiast Kailco.

Railco, Inc. is an independent load oux operatiom sitgated on real
property coatiguous to the Savage Coal Terminal, near Price, Uuk. Savage

uses the same rail spur as Railco, Inc. and both companies compete for the
privilege of loading coal for rai! shipment from the surrounding coal mines.
Union Pacific recently reached an agreemens with Utak Railway Company

that would allow Utah Railway access w0 the Savage Coal Terminal but will
oot allow Utah Railway access to Railco's facility, cven though it is right next
o Savage. Coal contracts between producers and users typically specify that




&ocodvillboshlppedviaapuﬂcuhrnihud. Becanse of this disparate
aestment, Railco will be precluded from cbtaining any loading coatracts from
coal producers that specify shipment of their coal via Utak Railway. Such
discrimioatory treamment will climinste fair competition and should not be

condoned.

In addition, Railco is advised that Ugios Pacific has also made
concessions regarding price aad shipping terms of coal to soane cosl producers
in the Carbon and Emery County area. but will noc grant these same terms
and concessiouns to other coal producers, Such iavorable terms aand
concessions made to only some producers will discriminate unfairly amoag
the coal producers and will reduce or ecliminats fair competdition in the
market. Aay soch unfair weatment amoag Railco's customers that adversely
affect that customer’s ability to compets in the market place., will also
adversely affect Railco.

- Railco requests i i3 mum»mgmmu advised

u the address below, dmmMpthm
Dated this __£Z_ day of March, 1996. -

_éZ,gz_

3212 Suth Sm Street
Salt Lake City, Unakh 84115
Phoae: (801) 486-1458

Counsel for Railco,. Inc.
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F. Mark HANSEN, p.C.

824 NOATH 300 WEST, SUTE 200
SALT LAKE CITY, UTAM 84103

: (801! $33.2700
FAX: (801) $33.2738

Surface Transportation Board
1201 Constitution Ave.. N.W.
Washington, D.C. 20423-0001

Michae! D. Billel, Esq.

~ R.J. Bumn., President
Unioa Paciyic Railroad Company

1416 Dodge Sireet

Omaha, P& 68179

Steven A. Goodsell, General Solicitor
Union Pacific Railroad Company
406 West 100 South

Salt Lake City, UT 84101

D. C. Orris,

aza
San Francisco, 7A 94108

John M. Smith, Sr. Geaeral Attorncy
Southern Pacific Transportation Co.
Room 813, Southera Pacific Building
One Market Plaza

San Prancisco, CA 9410S

EXHIBIT B

LAW DEPT

R 30 o AR ST RSSTI S

N&VADA OFmcs:
S87% “. vaiLgy VIBW, 7200
LAS VNGAS. NEVADA 20118
: (702) 798.0128

July 29, 1996

A. John Dgvis, 3
L
owe
Salt Lake City, UT 84111.1495 i
for Uwh Railway Co.

The Honorable Ogrin G, Hatwch
131 Russell Senate Office Buiidi
Washington, D.C. 20510 ——
Tks Honcrable Robert Bennes

431 Dirksen Senate Office Bujld
Wastington, D.C. 20510 o

mnombbhmv.ltm
Mhyhnﬂmmﬂemnding
Washington, D.C. 20510

The Honorable Enid Greene:
515 Cannon Bui
Washington, D.C. 10

The Honorable

On Jauaary 17, 1996, Union Pacific, Southern Pacific and Un’h Railway entered into a
Settlement Agreement (the Utah Railway Agreemeat), which rr< /ided in part:

UP/SP to serve the Savage
ility located on the so-called




2 Mﬁﬂﬂ?ﬁﬂﬂ%
a n on to the mimanceaén.n

g o S

ted in Section 1.¢), UP/: grant
reek Mine Adjuemcx’c ggg‘:h line

... the grans of ri under Secrions i upon
UP’s acquisition of coantrol of SP.  40d 2 shall be effeciive by

On its fm&eUuhRaﬂmyAgrmﬁmUuhRaﬂmymn 10 the Savage
loadout but not to the Railco loadout. mwyw&vmaﬁmmws;?orthctmi::a

ing Utah Railway. This competitive advantage could evencualiy lend to

AtMJMySWWMMmWWIQW.MWTW
Board voted mawmhmw.mhjenmalisotssmmmummmimmuu
following:

(1) w.nmmu_mmuammmofmum
Railway sgreement. Thhmnﬂmmmmprmwuﬁm
ﬁr&WﬂthWWWmm

wO geocrated an v, .

‘235) rmuy.mmwm?m all for conditions

except those we have specifically indicated should be in or pare.

One ofmcmjumemnﬁdmmwomaﬂbmm including the
Department of Justice and the Department of Transportation, was the possible antitrust and other
anticompetitive consequences. Mwmmhmmﬂnmﬂqhkﬁm. Unless
thcpruemmuohmmchm.uponﬂmlamvuotmsmngn&vapwﬂlbcmmdm
effective monopoly over Uﬂkﬂmymmfuﬁhhhﬂmumwhwmm.

memmmummywumroimmm
Mﬁc&uﬁc&fnmpanﬁmﬂmﬂhsminmﬂmw. a condition that Utah Railway
bcgramedthnmmtohﬂoo'sl«danttncﬂitynuhgivmw&np'sloado\nﬁcility.
I look forward to your :+ply.

Gk

23414.00)
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202 6682 =388 trisms s

omec reLeras wunes August 7, 1996 N
v . A4

202 778-%388
BALSSLLS 040 BLLGIUM
TC.EP=ONE 32 2 %12 909C

BY HAND Wy

Henorable Vernon A. Williams
Secretary

Surface Transportation Board

Room 2215

12th St. & Constitution Ave., N.W.
Washington, D.C. 20423

TELEFAX 2021 €82-8329

Re: Finance Docket No. 32760, Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific

Corp.. et al.

LCear Secretary Williams:

The Applicants are in receipt of a July 30 letter to
Chairman Morgan from Dow, and an August 2 letter, corrected
August 5, from KCS to Chairman Morgan replying to Dow. Dow’s
letter reargues a request for various trackage rights in
association with a right to build in to Dow’s facility at
Freeport, Texas, which the Board voted on July 3 to grant in
part and deny in part. We repeat what we have said in
response to similar submissions by Wichita and Amtrak: The
record is closed; the Board has not yet issued its written
decision memcrializing the matters it voted upon on July 3;
and this is not the time to be seeking tc reargue, change or
"clarify" a Board decision that has not yet been issued.
While the Applicants strongly disagree with Dow’'s arguments,
we do not propose to respond unless requested to do so by the
Board.

The Applicants are also in receipt of a July 29
letter from Railco, Inc., to the Board, the Applicants, Utah
Railway, DOJ and various Members of Congress asking that the
Applicants’ settlement agreement with Utah Railway (filed in
this proceeding on February 2) be changed to allow Utah
Railway to serve a Railco loadout facility at Savage. Utah,
that is solely served by SP. Railco was an active ,arty to
the case, and made no such request in the comments it filed on
March 21, which simply opposed the merger. This was no
inadvertent omission on Railco’s part, since it advised UP in
a letter dated March 22 that it would withdraw its opposition
if UP gave it the relief it is now asking the Board to grant.
Railco’s request should be denied as clearly out of time. It




COVINGTON.& BURLING

Honorable Vernon A. Williams
August 7, 1996
Page 2

should also be denied because, among other reasons, it is
simply one more of a large number of requests by shippers --
all of which the Board voted on July 3 to reject -- which seek
to add competition that does not exist now rather than to
rectify any loss of competition that the merger would cause

Sincerely,

Rnichpad..

Arvid E. Rocach II

cc: All Parties of Record
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LAW OFFICES OF :

EXHIBIT D

ARIZONA, COLORADO AND NEVADA.

|
F. MARK HANSEN, P.t. AUG 2 6 996 ' ADMITTED 7O PRACTICE IN UTAM,

624 NORTH 300 WEST. SUITE 200
SALT LAKE CITY, UTAK 84103 ;
TELEPHONE: (801) $33-2700 "‘

Plﬂ of NEVADA OFFICE:
Public Record 5675 S. VALLEY VIEW, #200

LAS VEGAS, NEVADA 89118

FAX: (801) 533-2736

Surface Transportation Board
1201 Constitution Ave , N.'W.
Washington, D.C. 20423-0001

Michael D. Billiel, Esq.

U.S. Deparuaent of Justice 1
Antitrust Division, Transportation Section
325 Seventh Street, N.W., Room 534
Washington, D.C. 20530

R. J. Burns, President

Unior Pacific Railroad Company
1416 Dodge Street

Ormnaha, 68179

Steven A. Goodsell, General Solicitor
Union Pacific heilroad Company

406 West 100 South

Salt Lake City, UT 84101

D. C. Orris, President _
Southern Pacific Transportation Co.
Southern Pacific Building

One Market Plaza

San Francisco, CA 94105

John M. Smith, Sr. General Attorney
Southern Pacific Transportation Co.
Room 813, Southern Pacific Building
One Market Plaza

San Francisco, CA 94105

TELEPHONE: (702) 798-012%

August 21, 1996

ga l?‘:_rlkcr. lgesidem
ilway Compan
6&.3

340 Hardscrabble
Helper, UT 8452

A. John Davis, Esq.

Pruitt, Gushee & Bachtell
Suite 1850 Beneficial Life Td
Salt Lake City, UT 84111-1498
Attorneys for Utah Railway C

The Honorable Orrin G. Hatch
131 Russell Senate Office Building
Washirgton, D.C. 20510

The Honorable Robert Bennett
431 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable James V. Hansen
2466 Rayburn House Office Building
Washington, D.C. 20510

The Honorable Enid Greene
515 Cannon Buildin,
Washington, D.C. 20510

The Honorable William H. Crton
440 Cannon Buildin
Washington, D.C. 20510

RE: Pending UP/SP merger - anticompetitive impact on Railco, Inc.

Ladies and gentiemen:

I received no reply to my July 29, 1996 letter. I attach a copy of that letter for your review.
On August 12, 1996 the Surface Transportation Board has issued its written opinion approving the
merger between Union Pacific Railroad Company and Southern Pacific Transportation Company,
apparently without addressing Railco’s concerns.

Railco respectfully requests written confirmation that the merger will not affect Railco’s
access to coal markets, and that Utah Railway will continue to have the same access to Railco’s
loadout facility as it has to Railco’s competitors including Savage’s loadout facility. If Railco is
unable to obtain written confirmation to that effect, it may be necessary for Railco to file suit for
declaratory and other relief. However, Railco would greatly prefer to resolve this matter outside
of the court system. I look forward to your reply.

Sincerely,




LAW OFFICES OF

F. MARK HANSEN, P.C.

624 NORTH 300 WEST, SUITE 200
SALT LAKE CITY. UTAH 84103
TELEPHONE: (801) £35-2770

FAX: (801) 533 2736

Surface Transportation Board
1201 Constitution Ave., N.'W.
Washington, D.C. 20423-0001

Michael D. Billiel, Esq.

U.S. Department of Justice

Antitrust Division, Transportation Section
325 Seventh Street, N.W., Room 534
Washington, D.C. 20530

R. J. Burns, President

Union Pacific Railrcad Company
1416 Dodge Street

Omaha, NE 68179

Steven A. Goodsell, General Solicitor
Union Pacific Railroad Company

406 West 100 South

Salt Lake City, UT 84101

D. C. Orris, President

Southern Pacific Transportation Co.
Southern Pacific Building

One Market Plaza

San Francisco, CA 94105

John M. Smith, Sr. General Attorney
Southern Pacific Transportation Co.
Room 813, Southern Pacific Building
One Market Plaza

San Francisco, CA 94105

ADMITTED TO PRACTICE IN UTAN,
ARIZONA, COLORADO AND NEVADA.

NEVADA OFFICE:
5675 S. VALLEY VIEW, #200
LAS VEGAS, NEVADA 89118
TELEPHONE: (702) 798-0125

July 29, 1996

Gary Barker, President
Utah Railway Company
340 Hardscrabble Road
Helper, UT 84526

A. John Davis, Esq.

Pruitt, Gushee & Bachtell

Suite 1850 Beneficial Life Tower
Salt Lake City, UT 84111-1495
Arttorneys for Utah Railway Co.

The Honorable Orrin G. Hatch
131 Russell Senate Office Buiiding
Washington, D.C. 20510

The Honorable Robert Bennett
431 Dirksen S:nate Office Building
Washington, L.C. 20510

The Honorable James V. Hansen
24¢5 Rayburn House Office Building
Washington, D.C. 20510

The Honorable Enid Greene
515 Cannon Building
Washington, D.C. 20510

The Honorable William H. Orton
440 Cannon Building
Washington, D.C. 20510

RE: Pending UP/SP merger — anticompetitive impact on Railco, Inc.

Ladies and gentlemen:

I represent Railco, Inc. Railco owns and operates a coal loadout facility just south of Price:,
Carbon County, Utah. Railco’s lcadout is on the same railroad spur and within shoutiz2 distance
of a similar loadout owned by Savage Industries, Inc.

On January 17, 1996, Union Pacific, Southern Pacific and Utah Railway entered into a
Settlement Agreement (the Utah Railway Agreement), which provided in part:

I. ImW
<) AH shall have the right in common with UP/SP to serve the Savage
Industries, Inc. Savage Coal Terminal coal loading facility located on the so-called
CV Spur near Price, Utah.




a) in addition to the coal mine access granted in Section 1.c), UP/SP also grant

UTAH access to Cyprus Amax’ Willow Creek Mine adi in li
near Castle Gate, Jtah R -

... the grants of rights under Sections 1 and 2 shall be i
UP’s acquisitio% of contro? of SP. A

On its face the Utah Railway Agreement gives Utah Railway access rights to the Savage
loadout but not to the Railco loadout. This would give Savage a virtual monopoly for the busicess
of all coal producers using Utah Railway. This competitive advantage could eventually lead to
Railco’s demise.

By letter dated March 12, 1996, counsel ior Railco notified Union Pacific of this concern,
and asked that the Utah Railway Agreement be modified to allow Utah Railway access to the
loadout facilities of both Savage and Railco. Union Pacific did not respond. On or about March
21, 1996, Railco filed and served its Notice of Opposition to Merger and Intent to Participate in
Proceedings (attached and incorporated here by reference). Railco was not advised of further
proceedings as requested, and its concerns were apparently not addressed by the Surface
Transportation Board.

At the July 3 voting conference on the p-oposed UP/SP merger, the Surface Transportation
Board voted to approve the merger, subject tc a list of 35 recommended conditions including the
following: :

(11)  We recommend that the Board impose as a condition the terms of the Utah
Railway agreement. This recommendation reflects our view that, for certain coal smm
the rights provided for in the Utah Raﬂwa)"‘:gremm will ameliorate the competitive
that would be generated by an unconditioned merger.

(35)  Finally, we recommend t“at the Boa.rd all for conditions
except those we have specifically indicated should be in whole or part.

One of the major concerns raised throughout by opponents of the merger, including the
Department of Justice and the Department of Transportation, was the possible antitrust and other
anticompetitive consequences. Those consequences remain very much a reality for Railco. Unless
the present state of affairs changes, upon final approval of the merger Savage will be granted an
effective monopoly over Utah Railway business for which Railco is now able to compete.

Railco respectfully requests that the Utah Railway Agreement be amended to include, and
that the Surface Transportation Board include in its final approval, a condition that Utah Railway
be granted the same access to Railco’s loadout facility as it is given to Savage’s loadout facility.
I look forward to your reply.

Sincerely,

F. Mark Hansen

2341-1.001
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MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, N.W.
\EICAGO 202-463-200°

RLIN TELEX ©926C 3
_JARUSSELS WASHINGTON, D.C. 20006-1882 FACSIMILE
HOUSTON 202-861-0472
LONDON
LOS ANGELES
NEW YORK
MEXICO CITY CORRESPONDENT
JAUREGU!, NAVARRETE, NADER Y ROJAS

ERIKA Z. JONED
202-778-0642

October 9, 1996
VIA HAND DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board

12th Street & Constitution Ave., NW
Room 2215

Washington, DC 20423

Re:  Finance Docket No. 32760, Union Pacific Corp., et al.. --
Control and Merger -- South ifi i L etal

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding ar€¢ the original and twenty (20)
copies of Reply of Burlington Northein Raii-oad Company and The Atchison, Topeka and
Santa Fe Railway Company to Applicants’ Motion For Leave to File Reply to the
Submissions in Opposition to Applicants’ Petition For Clarification (BN/SF-71). Also
enclosed is a 3.5-inch disk containing the text of BN/SF-71 in Wordperfect 5.1 format.

I would appreciate it if you would date-stamp the enclosed extra copy of this filing
and return it to the messenger for our files.

Sincerely,

fie § pac—

Erika Z. Jones

CHica ti the Sue: stary

Enclosures || OCT 1 4 199

e ’
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ORIGINAL

: BEFORE THE
QSURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

““UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIF:C
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO APPLICANTS’
MOTION FOR LEAVE TO FILE REPLY TO THE SUBMISSIONS
IN OPPOSITION TO APPLICANTS’ PETITION FOR CLARIFICATION

Jeffrey R. Moreland Erika 2. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Xusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylwvania Avenue, N.W.
Railroad Company Washington, D.C. 20006
3800 Continental Plaza (202) 463-2300C
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illincis 60173

(847) 9¢95-6887

Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka ard Santa Fe Railway Company

October 2, 1996




BN/SF-71

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SCUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO APPLICANTS’
MOTION FOR LEAVE TO FILE REPLY TO THE SUBMISSIONS
IN OPPOSIT.ON TO APPLICANTS’ PETITION FOR CLARIFICATION

Burlington Northern Railroad Company and The Atchison, Topeka

and Santa Fe Railway Company (collectively, "BN/Santa Fe")¥ submit

the following Reply to Applicants’ Motion faor Leave to File Reply
to the Submissions of BNSF, Dow, IPC, NITL, QCC, SPP and WCTL in
Opposition to Applicants’ Petition for Clarification (UP/SP-285).
BN/Santa Fe agrees, in general, with the observations of the
National Industrial Transpcrtation League, which has already filed
its own opposition to Applicants’ motion (NITL-24). BN/Santa Fe
will not repeat NITL’s arguments but will highlight the following
points:
[¢) In UP/SP-275, Applicants purported to be seeking
clarification of the Board’s decision. Applicants’

tactic of seeking rxeopening in the guise of
clarification, however, was transparent even then, as

-

=/ The acronyms used herein for references to other parties are
the same as those in Appendix B to Decision No. 44.




Applicants freely admitted that Decision No. 44, "read
literally, " contradicted their position. UP/SP-275 at 3.

In the Reply that they now seek leave to file, Applicants
stray even further from any serious pretense at seeking
true clarification of the Board’s decision. They protest
that "the transloading condition, read literally, w.ll
create extensive new competition" (UP/SP-285 at 3-4) --
an argument for reopening, not clarification.

As NITL explains, the tendered Reply does not even seek
the same relief as the petition for "clarification" that
it purports to supporct. Instecad of the simple but
misguided "clarification" that they previously sought,
which would have denied shippers on the trackage rights
lines the right to transload to BN/Santa Fe, Applicants
now propose only a distance-based test that would apply
to a categors that Applicants call "off-line" shippers.

By changing the relief requested, Applicants have gone
far beyond completing the record in a manner that might
be appropriate for an otherwise-unauthorized reply to a
reply. Instead, they have entirely altered the focus of
their request and sought to have the last word on their
altered request, after numerous parties had properly
shown the flaws in their prior rcquest.

In any event, as NITL explains, Applicar s’ distance
criterion shonuld not be imposed on its marits. The
imposition of such a formula would.inevitably give rise
to disputes -- between shippers and Applicants, and
betweern BN/Santa Fe and Applicants -- which the Board
would have to spend its limited resources resolving, and
which would create marketplace uncertainty pending
resolution, to the benefit of UP/SP but to the detriment
of competition. Furthermore, although the general
proposition that the Board should not condition mergers
in a way the creates new competition is sound, Applicants
fail to recognize that the Board’s "broad-based"
conditions were deemed necessary to assure BN/Santa Fe
sufficient density to replicate existiag competition over
vast expanses of trackage rights. It is entirely
inappropriate to focus the microscope on a few shippers
who might obtain benefits from the Board’s conditions --
as Applicants seek to do -- when the Board’s point was to
protect the mass of shippers by giving BN/Santa Fe broad
rights.

Accordingly, BN/Santa Fe supports the arguments advanced in

NITL-24 and respectfully urges the Board to reject UP/S:’'s

3w




cortinuing attempt to chip away at the transloading condition the

Board soundly imposed in its decision.

Respectfully submitted,

Eky }. fones /B0

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue,
Railroad Company Washington, D.C. 20006
3800 Continentul Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East CGolf Road

Schaumburg, Illinois 60173

(847) 995-6000

Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company

October 9, 1996

N.W.




CERTIFICATE OF SERVICE

I hereby certify that copies of Reply of Burlington Northern

Railroad Company and The Atchison, Topeka and Santa Fe Railway

Company to Applicants’ Motion For Leave to File Reply to the
Submissions in Opposition to Applicant.s’ Petition For
Clarification (BN/SF-71) have been served this 9th day of
October, 1996, by first-class mail, postace prepaid on all

Parties of Record in Finance Docket No. 32760.

oo A0,

Adrian L. Steel, Jr.

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washinrgton, D.C. 20006

(202) 778-0630







DONELAN, CLEARY, WOOD & MASER, P.C. l(z-'g‘ga’ «;

ATTORNEYS AND COUNSELORS AT LAW
Suire 750
1100 New York Avenue, N.W.
WasHing1oN, D.C. 20005-3934

OFFiCE: (202) 37i-9500 i TELECOPIER: (202) 371-0900

\
\~‘.:J

October 9, 1996

fc7ry

Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Case Control Branch

1201 Constitution Ave., N.W.
Washington, DC 20423

Re:  Union Pacific Corporation, Union Pacific Railroad Company and Missouri
Pacific Railroad Company Control and Merger Finance Docket No. 32760

Dear Secretary Williams:

Enclosed for filing in the above-captioned matter is an original and twenty
(20) copies of the REPLY TO PETITION OF UP/SP FOR LEAVE TO FILE
REPLY TO THE SUBMISSICNS IN OFPPOSITION TO APPLICANTS’
PETITION FOR CLARIFICATION, along with a copy on disc. Addmonally, an
extra copy of this pleading is enclosed for ‘he purpose of date stamping and
icholas J. DlMlchael

returning to our office.
Frederic .. Wood

T DONELAN, CLEARY, WOOD AND
: . : MASER, P.C.
1100 New York Ave., N.W.

Respectfully submltted

Cifica of ths Zacrstary

: Suite 750
68T 1 | 1996 « Washington, D.C. 20005

Attorneys for The National Industrial
Transportation League

Enclosures

0124-480




NITL-24

BEFORE THE
SURFACE TRANSPORTATION BO

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROA X
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO PETITION OF UP/SP FOR LEAVE TO FILE REPLY
TO THE SUBMISSIONS IN OPPOSITION TO APPLICANTS’
PETITION FOR CLARIFICATION

submitted on behalf of ~

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

Nicholas J. DiMichael

Frederic L. Wood

DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.W.

Suie 750

Wshington, D.C. 20005-3934

(202) 371-9500

Attorneys for The National Industrial
Transportation League




NITL-24

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

g

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPA
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO PETITION OF UP/SP FOR LEAVE TO FILE REPLY
TO TEE SUBMISSIONS IN OPPOSITION TO APPLICANTS’
PETITION FOR CLARIFICATION

submitted on behalf of

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

The National Industrial Transportation League (“League”) hereby submits
its Reply to the motion (UP/SP-285) filed on October 4, 1996, in this proceeding
by the Applicants! seekinz leave to file a reply to the submissions of several

parties (including the League in NITL-22) that responded to Applicants’ petition

1 Unless otherwise specified, abbreviations are the same as set out in Appendix B at page 254 of
Decision 44 in this proceeding, served on August 23, 1996. “Applicants” is defined in Decision
44, at7, note 3 .
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for clarification (UP/SP-275).2 The Applicants originally sought clarification of

the provisions of paragraph no. 6 of the order included in Decision No. 44. The
specific provisions at issue involve the interpretation and application of the
Board’s requirement that BNSF must be given the right to serve new facilities lo-
cated on both UP-owned and SP-owned track over which BNSF receives trackage
rights, and that new facilities includes new transload facilities, includii g those
owned and operated by BNSF. Decision 44 at 146. Now the Applicaits seek
leave to file a reply which significantly modifies both the nature and the scope of
the relief sought in UP/SP-275. The League urges the Board to deny the leave
for a reply sought by Applicants.

I. BACKGROUND

The circumstances that led the Board to establish the condition to approval
of Applicants’ merger that requires BNSF to have access to new transloading fa-
cilities at any point on a lire of the Applicants where BNSF has trackage rights
has already been clearly set forth in the League’s reply and will not be repeated
here. NITL-22 at 2-5. In their original petition, Applican: * sought clarification
of the scope of this modification of the agreement between Applicants and CMA
imposed by the Board.? The clarification they sought would have limited the
application of the condition granting BNSF access to new transloading facilities
“only to shippers trucking traffic between a point on one of the merging railroads

and a new BNSF transloading facility on the other merging railroad.” UP/SP-

2 The motion for leave included the tendered reply as an attachment, but Applicants did not apply
a document designation. References to the tendered reply will be to “UP/SP Reply.”

3 Applicants framed their request for relief as a request for clarification of Decision 44. As
demonstrated in NITL-22 the Board clearly and correctly expanded the scope of BNSF’s ability to
provide servic- on the trackage rights received from both Applicants to new transload facilities.
Perhaps recognizing that they were seeking more than just “clarification,” Applicants also made an
alternative request for reopening of Decision 44 on the grounds of material error. UP/SP-275 at 1,
n.2. The League also urged that this request be denied.
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275 at 5.4 Applicants alsc suggested that, if the Board’s broadening of the scope

of BNSF’s access to transloading facilities was to provide competitive reli=f by
“preserving transloading options for off-rail shippers” (UP/SP-275 at 6, n.10;
emphasis in original), then it should specify that the shipper must be at least as far
away from the transloading facility served by BNSF on trackage rights on one
Applicant as it would have been from the facility that might have been located on
the other Applicant. /d.

Now the Applicants say that this suggestion meant something very differ-
ent. Instead of applying only to “off-rail” shippers (a term used by Applicants),
they prorose that this suggestion should also be applied to what they now call
“off-line” shippers (i.c., shippers located on the line of one of the merger parties
where BNSF has trackage rights that, before the me:ger, had the potential of
using a transload facility on the other merger partner’s line). UP/SP Reply at 3.
Applicants claim that they need to file the reply tendered with their motion
because they did not specifically address certain “gfin;cular factual circum-
stances.” UP/SP-285 at 1. The only factual circumstances they failed to address
was their failure to recognize the proper scope of the conditions imposed by the

Board, as the League has already pointed out in NITL-22.

II NO GROUNDS EXIST FOR GRANTING APPLICANTS LEAVE TO FILE
THE TENDERED REPLY

What the Applicants fail to recognize is that the Board was concerned about
replicating all of the forms of competition between UP and SP that existed before

the merger occurred. The Board correctly found that it was necezsary to modify

4 In its reply, the League pointed out that this “clarification,” if applied, would have allowed
Applicants to avoid complying with their commitment to allow BNSF unrestricted access to any
new transloading facility located within the geographical limits ¢f a 2-to-1 point, as defined in the
BNSF agreement. NITL-22 at 5-7. Applicants have now implicitly conceded that they must allow
unrestricted access to any shipper by BNSF it any transload facility located at a 2-to-1 point on a
line where BNSF has trackage rights. UP/S?P Reply at 1, 5 and 6.
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the Applicants’ agreement with BNSF, as modified by the agreement with CMA

and otherwise, in order to “help ensure that the BNSF trackage rignts will allow
BNSF to replicate the competition that would otherwise be lost when SP is ab-
sorbed into UP.” Decision 44 at 145. The Board modified the basic arrangement

with BNSF in order to address two importan: concerns:

[W]e have devised specific conditions directly addressing both the
competitive problems that have been raised with the BNSF agree-
ment and the CMA agreement and concerns about whether BNSF
will have sufficient traffic to compete effectively.

Id. at 106.

Having belatedly recognized the true scope of the relief justifiably pio-
vided by the Board against the competitive harm caused by the merger, as well as
how the “clarification” they proposed in UP/SP-275 would have seriously un-
dermined the efficacy of that relief, Applicants now seek to escape their dilemma
by seeking leave to file a reply that changes the relief they previously sought.
For there is no doubt that Applicants now seek a different form of relief than
they sought in UP/SP-275. Their original clarification would have deprived any
shipper located on a line where BNSF obtained new trackage rights (even those
located within the limits of 2-to-1 points) of the ability to vse transloading facili-
ties as a competitive tool against the merged UP/SP. But this kind of competitive
leverage is clearly among the forms of competition between UP and SP that the
Board sought to protect by broadening the scope of the BNSF and CMA agree-
ments involving the actual or potential use of transloading facilities. This allows
a shipper that only has direct access to one rail carrier to bring a degree of com-
petitive leverage to bear on that carrier in order to obtain reasonable rates and
terms »f service. Decision 44 at 106, 122, 145-146.

Now the Applicants would only allow shippers locatec on the lines where

BNSF obtains trackage rights to have BNSF serve transloading facilities “at least




as distant as sites they might have used pre-merger.” UP/SP-285 at 3. This is not

a clarification; this is a modification of the condition imposed by the Board.

Apart from the impropriety of injecting this modified request for relief at
this late date, it is also wholly insupportable on its merits. By imposing geo-
graphic restrictions on the availability of indirect competition through transload
facilities, it would deprive shippers of a degree of competitive leverage that the
Board clearly intended that they should retain. Applicants seem to be unable or
unwilling to accept the fact that the Board imposed “a number of broad-based
conditions that augment the BNSF agreement ....” Decision 44 at 145. In addi-
tion, the implementation and application of the Applicants’ latest modification
would be fruitful source of disputes betwe=n BNSF and UP/SP, with shippers
seeking to use the forces of competition caught in the middle. For example, how
would the distances be determined? Who would make the determination? How
would disagreements be resolved; would the Board have to be continuously in-
volved in resolving disputes, with the attendant deiay? Certainly the UP/SP’s
ready propensity to try and chip away at the relief provided by the Board in
order to shackle BNSF is clear evidence that disputes are likely.

Moreover, the Applicants’ request for the Board to provide a different
“clarification” in the transparent guise of seeking leave to file a reply to several
replies to their original petition,> should also be rejected Ly the Board for other
reaccns. It clearly involves an improper effort to broaden the issues. Georgia
Great Southern Div. — Abandonment and Discontinuance Exemption Y ocket
No. AB-389 (Sub-No. 1X) (served August 16, 1996) at n. 4. Granting leave to
UP/SP to file this reply would alsc be prejudicial because it would deprive oppos-

ing parties of a fair opportunity to respond to the new request for relief made by

5 A pleading that is explicitly prohibited by the Board’s Rules of Practice, 49 C.F.R.
§1104.13(c).
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Applicants. Y:Imington Term. RR. Inc.--Pur. & Lease--CSX Transp., Inc., 7

[.C.C.2d 60, 61 at n.2 (1990). Finally, this effort to modify the relief sought by
seeking to file a reply to the replies is likely to cause a delay in the Board’s reso-
lution of the issues presented, and should rot be permitted. Western Resources,
Inc. v. The Atchison, T. & S. F. Ry. Co., Docket No. 41604 (served May 17,
1996 ) slip op. at n. 3. In NITL-22, the League has already urged the Board to
resolve the issues raised by UP/SP-275 by October 11, 1596. The Applicants are
clearly trying to prevent a clear and prompt resolution of this important issue by
providing a “moving target” for the Board and the parties.
III. CONCI.USION

The Applicants’ request for leave to file a reply to the replies to their peti-
tion for clarification (or reopening) should be denied. Given the critical nature
of prompt and immediate implementation of the conditions imposed by the Board
(Decision 44 at 134 and 146), it is essential that the Board act expeditiously on
this matter. The League again requests that the Board serve its decision not later

than October 11, 1996.
Respectfully submitted,

Nicholas J. DiMichael :
Frederic L. Wood %MM
DONELAN, CLEARY¥, WOOD & MASER, P.C.

1100 New York Avenue, N.W.

Suite 750 -

Washington, D.C. 20005-3934

(202) 371-9500

Attorneys for The National Industrial
Transportation League
October 9, 1996
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CERTIFICATE OF SERVICE
I hereby certify that I have this 9th day of October, 1996, served a copy of
the foregoing Reply submitted on behalf of The National Industrial Transporta-

tion League on all parties of record, by first-class mail, postage prepaid, in ac-

cordance with Rules of Practice.

DERIC L. WOOD
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SLOVER 8: LOFTUS
ATTORNETS AT LAW
WILLIAM L, SLOVER 1224 SEVENTRENTH STREET, N. W.

C. MICHAEL LOFTUS WASHINGTON, ). C. 200068

DONALD G. AVERY

JORN H. LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENBERCG

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZI

ANDREW D, KOLESAR 111 <. 208 347-7170

September 23, 1996

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Cagse Control Branch

12th Street & Constituticn Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Scuthern Pacific il
Dear Mr. Secretary:

Enclosed for filing in the above-referenced proceeding
please find an original and twenty (20) copies of tne "Reply of
the Western Coal Traffic League in in Support of BNSF’s Petition
for Clarification" (WCTL-25). In accordancc with prior orders in
this proceeding, we have also enclosed a Wordperfect 5.1 diskette
containing this Reply.

We have also enclosed an extra copy of this document.
Kindly indicate receipt and filing by time-stamping this copy and
returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

il 55

C."'Michael Loftus
An Attorney for the Western Coal
Traffic League

CML:raw F_"“-mr——"

Enclosures @ffice of the Secretary

cc: Arvid E. Roach II, Esq.
Paul A. Cunningham, Ecq. SEP 2 4 1998

Parties of Record
:an dﬂ
ublic Record




BEFORE THE
SURFACE TRANSPORTATION BOAR

UNION FACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RATILWAY
COMFANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760

REPLY OF THE WESTERN COAL
TRAFFIC LEAGUE IN SUPPORT OF BNSF’S
PETITION FOR CLARIFICATION

SEP 2 4 1996

n of
::uuc Recerd

—

WESTERN COAL TRAFFIC LEAGUE

C. Michael Loftus

John H. LeSeur

Christopher A. Mills
OF COUNSEL: Andrew B. Kolesar III

Slover & Loftus
Slover & Loftus 1224 Seventeentn Street, N.W.
1224 Seventeenth Street, N.W. Washington, D.C. 20036
Washington, D.C. 20036 (202) 347-7170

Dated: September 23, 1996 Attorneys for the Western Coal
Traffic League




WCTL-25

BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPL."ATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760

e i

REPLY OF THE WESTERN COAL
TRAFFIC LEAGUE IN SUPPORT OF BNSF'’S
PETITION FOR CLARIFICATION
Pursuant to 49 C.F.R. § 1104.13, the Western Cocl

Traffic League ("WCTL") hereby replies in support of BNSF’'s Peti-
tion for Clarification of Decision No. 44 (hereinafter "BNSF
Petition"). Specifically, WCTL submits that granting the re-
quested clarifications is required in order to advance the
Board’s objective of assuring BNSF access to sufficient traffic
density to compete with the Applicants. These clarifications,

which encompass a variety of details regarding the implementation

of the CMA Agreement’s § 3, would prevent the Applicants from

placing BNSF at an unfair disadvantage in purpcrtedly "competi-

tive" bidding situations.
In Decision No. 44, the Board emphasized that its

effort to foster competition between the two remaining western




carriers depends to & very large extent upon BNSF’s ability to
develop and maintain a traffic base of sufficient magnitude to
gznerate economies of scale. See Decision No. 44 at 102 ("Like
the SF/SP merger that the ICC disapproved in 1986, [] this merger
contains areas where the service provided by one of the merging
carriers, UP, now overlaps with that provided by the other,
SP."); id. at 115 ("The BNSF agreement is intended to permit ENSF
to replace the competition that will be lost when SP is absorbed
into UP."); id. at 134 (" [Blecause so much depends upon BNSF's
performance, we are imposing special conditions directed to this
issue."). In other words, the Board understood that the facili-
tation of BNSF’'s economic interests in marketing trackage rights
service was essential to realizing the Board’s vision of two
giant western carriers competing against each other.

In its Petition, however, BNSF chronicles a number of
methods that the Applicants could use to deprive BNSF from access
to fifty percent of traffic volumes through indirect means. WCTL
supports BNSF’s Petition and, in particular, the need to ensure

that contracts with rail shippers at "2-to-1" points are modified

in a manner that truly permits BNSF to compete. Where such

contracts contain rate incentives for achieving certain volume
levels, those volume levels must be reduced sc that the incentive
rates that would have applied to the shipper’s traffic if no
modification had occurred, would still apply to volumes shippped
under the contract if BNSF were successful in capturing a portion

(at least up to 50%) of the traffic.




For the foregoing reasons, WCTL respectfully requests

that the Board grant BNSF’s Petition for Clarification.

OF COUNSEL:

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Dated: September 23, 1996

Respectfully submitted,
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Donald’'G. Avery

Aidrew B. Kolesar III

Slover & Loftus

1224 Seventeenth Street, N.W.
Washington, D.C. 20036

(202) 347-7170

Attorneys for the Western Coal

Traffi~ League




CERTIFICATE OF RVICE

I hereby certify that I have this 23rd day of Septem-
ber, 1996, caused the foregoing document to be served by hand

upon Applicants’ counsel:

Arvid E. Roach II, Esq.
Covington & Rurling

1201 Pu¢nnsylvenia Avenue, N.W.
Washington, D.. 20044

Paul A. Cunningham, Esq.
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

and by first class mail, postage prepaid, on all other parties of

reccrd in Finance Docket No. 32760.

&/5 74—&4&& Y

Andrew B. Kolesar III
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Office of the Secretary BEFORE THE

SURFACE TRANSPORTATION BOARD
SEP 2 4 1996
Sons Finance Docket No. 32760/

Public Recerd

and
Finance Docket No. 32760 (Sub. No. 9)

——

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

BURLINGTON NORTHERN RAILROAD COMPANY AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY’S AND
THE KANSAS CITY SOUTHERN RAILWAY COMFANY’S
REQUEST FOR EXTENSION OF TIME TO REACH
AGREEMENT ON COMPENSATION ISSUE

Burlington Northern Railroad Company ("BN") and The Atchison, Topeka and Santa
Fe Railway Company ("Santa Fe") (collecuvely, "BN/Santa Fe") and The Kansas City

Southern Railway Company ("KCS") hereby request a 30-day extension of time to reach a

negotiated agreement on the rates to be paid for the terminal trackage rights awarded to




BN/Santa Fe in ordering paragraph 22 of Decision Nc. 44 in this proceeding. In support of
their motion, BN/Santa Fe and KCS state the following:

1. In Decision No. 44 of this proceeding, the Board granted BN/Santa Fe's
application for terminal trackage rights to use two segments of KCS track in Shreveport anc
one segment of KCS track in Beaumont.

v X The Board required BN/Santa Fe and KCS to submit, by August 22, 1996,
either agreed upon terms or separate proposals regarding implementation of those terminal
trackage rights.

3. On August 22, 1996, BN/Santa Fe and KCS filed a Joint Status Report on the
Terms Respecting Implementation of Terminal Trackage Rights and Request for Extension
of Time To Reach Agreement on Compensation Issues (BN/SF-62; KCS-64). In that
pleading, BN/Santa Fe and KCS advised the Board that they have reached agreement on all
details regarding implementation of the terminal trackage rights granted to BN/Santa Fe by
the Board in the above-captioned proceeding, with the exception of the compensation to be
paid for such terminal trackage rights. BN/Santa Fe and KCS requested a 30-day
extension to reach a negotiated agreement regarding the rates to be paid for the terminal
trackage rights.

4. On August 23, 1996, in Decision No. 45, the Board granted BN/Santa Fe and

KCS’ request for an extension of time. Specifically, the Board modified ordering

paragraph no. 22 of Decision No. 44 to extend the submission deadline for terms regarding

implementation of the terminal trackage rights to September 23, 1996.




5. BN/Santa Fe and KCS have been unable to reach final agreement regarding
compensation to he paid for the terminal trackage rights. BN/Santa Fe and KCS therefore
request an additional thirty (30) days to reach agreement on such terms.

6. By making this submission, BN/Santa Fe and KCS reserve all rights to

reauest clarification, reconsideration, or reopening of any decision in this proceeding.

BN/Santa Fe and KCS also reserve all other rights to any relief before the Board, the

Courts of Appeal, or any other tri’;unal with jurisdiction over aspects of this proceeding.
WHEREFORE, BN/Santa Fe requests that the Board grant an additional 30 days

until October 23, 1996, to reach an agreement respecting the implementation of the terminal

trackage rights.




Respectfully sabmitted,

-3 i
lbjim;,&’é . MMthDM’ é‘/\.lo, ﬂp\%\,y e
John R. Molm Crika Z. Jefes °

Alan E. Lubel Adrian L. Steel, Jr.
William A. Mullins Roy T. Englert, Jr.
David B. Foshee Kathryn A. Kusske

Troutman Sanders LLP Mayer, Brown & Platt
1300 I Street, N.W. 2000 Pennsylvania Avenue, N.W.
Suite 500 East Washington, D.C. 20006
Washington, D.C. 20005 (202) 463-2000
(202) 274-2950
Jeffrey R. Moreland
Richard P. Bruening Richard E. Weicher
W. James Wochner Janice G. Barber
Robert K. Dreiling Michael E. Roper
THE KANSAS CITY SOUTHERN Sidney L. Strickland, Jr.
RAILWAY COMPANY
114 West 11th Street Burlington Northern
Kansas City, Missouri 64105 Railroad Company
(816) 556-0392 3800 Continental Plaza
777 Main Street
Attorneys for The Kansas Ft. Worth, Texas 76102-5384
City Southern Railway Company (817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illinois 60173

(847) 995-6887

Attorneys for Burlington Northern
Railroad Company and The Atchison,
Topeka and Santa Fe Railway Company

September 23, 1996




CERTIFICATE OF SERVICE

[ hereby certify that on this 23rd day of September, 1996, I caused to be served via First

Class Mail a copy of BN/SF-67/KCS-67 on all parties ot recoid in Finance Docket No. 32760.

Gl S, O Py

Kelley K. O’Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202) 778-0607

Date: September 23, 1996
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SLovER & LoFTUS
ATTORNEYS AT LAW
WILLIAM L.SLUVER 1224 SEVENTEENTHE STREET, N. W.

C. MICHRAEL LOFTUS WASHINGTON, D. C. 20036
DONALD G. AVERY

JOHN H. LE SETR

KELVIN J. DOWD

ROBERT D. ROSENBERG

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZI]

ANDREW B, KOLESAR 111

September 23, 1996

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Contrcl and Merger --

Southern Pacific Rail Corporation, et al.

Dear Mr. Secretary:

Enclosed for filing in the above-referenced proceeding
please find an original and twenty (20) copies of the "Reply of
the Western Coal Traffic League in Opposition to Aprlicants’
Petition for Clarification" (WCTL-24). In accordance wi'.n prior
orders in this proceeding, we have also enclosed a Wordperfect
5.1 diskette containing this Reply.

We have also enclosed an extra copy of this document.
Kindly indicate receipt and filing by time-stamping this copy and
returning it to the bearer of this letter.

Thank you for your attention to this matter.
e ————————

Sinceiely,
Oftice of the Secretary

SEP 2 4 1996 fﬂ/wp@%’

e C. Michael Loftus
ano An Attorney for the Western Coal
Public Record Traffic League

CML:raw
Enclosures

cc: Arvid E. Roach II, Esq.
Paul A. Cunningham, Esq.
Parties of Record




BEFORE TEHE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760

REPLY OF THE WESTERN COAL
TRAFFIC LEAGUE IN OPPOSITION
TO APPLICANTS’ PETITION FOR CLARIFICATION

Oftice of the Secretary

SEP 2 4 1994

Panof
Public Racord

WESTERN COAL TRAFFIC LEAGUE

C. Michael Loftus

John H. LeSeur

Christopher A. Mills
OF COUNSEL: Andrew B. Kolesar III

Slover & Loftus
Slover & Loftus 1224 Seventeenth Street, N.W.
1224 Seventeenth Street, N.W. Washington, D.C. 20036
Washington, D.C. 20036 (202) 347-7170

ated: September 23, 1996 Attorneys for the Western Coal
Traffic League




BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760

REPLY OF THE WESTERN COAL
TRAFFIC LEAGUE IN OPPOSITION
TO APPLICANTS’ PETITION FOR CLARIFICATION

Pursuant to 49 C.F.R. §§ 1104.13 and 1115.3(e), the
Western Coal Traffic League ("WCTL")®! hereby replies in opposi-
tion to Applicants’ August 29, 1996 Petition for Clarificacion of
Decision No. 44 (hereinafter "Fetition").? 1In their Petition,
Applicants seek clarification of Decision No. 44 in two respects.

First, they contend that the Board either inadvertently or

erroneously formulated a condition regarding access to transload-

ing facilities, which condition, when read in its literal form,

: The acronyms used herein are the same as those in
Appendix B to Decision No. 44.

s Although Applicants have labeled theic¢ submission as a
"Petition for Clarification," Applicants nevertheless acknowledge
that "[s)hould [they] be mistaken as to the intent of [Decision
No. 44), Applicants respectfully request that this petition be
treated as a petition to reopen pursuant to 49 C.F.R. § 1115.3 on

the grounds of material error. Petition, at 1 n.2.




would foster excessive competition between the Applicants and
BNSF. Second, Applicants contend that BNSF’'s right to serve new
facilities on the trackage rights lines should not apply to UP’s
line between Placedo and Harlingen, Texas, becaus . SP operates
over that line via overhead trackage rights only :.nd cannot
presently serve shippers along that line (or to other line
segments where BNSF was given trackage rights solely for operat-
ing convenience) .

With respect to the transloading condition, WCTL
respectfully submits that this condition, as described in Deci-
sion No. 44: (i) requires no additional clarification because it
accurately reflects the Board’'s frequently stated concerns
regarding both the anticompetitive impact of the merger and the
need to facilitate adequate BNSF traffic density; and (ii) fails
to constitute material error because -- as a limited measure of
relief from the merger’s anticompetitive impact -- it falls
easily within the Board’s broad discretion to impose conditions
in reviewing merger applicationms.?

With respect to BNSF’s right to serve new facilities
on the Placedo-Harlingen line, WCTL submits that the same logic
that militates against Applicants’ attempt to narrow the trans-
loading condition also applies to their attempt to eliminate BNSF

service to new facilities on this line. Moreover, Applicant’s

rzuition conveniently overlooks the fact that SP-served shippers

: WCTL's opposition to the Applicants’ Petiiion should in
no way be construed as an intention to waive or otherwise forego
its right tco seek judicial review of Decision No. 44.

e




have competitive options involving UP at pecints on that line --
such as where a shipper presently served exclusively by SP at a
point near the Placedo-Harlingen line desires to construct a new
facility (or a build-out) to obtain service from UP via that
line. The fact that SP presently has overhead rights only over
the Placedo-Harlingen line has nothing to do with the competitive
options of SP (as opposed to UP) shippers, and the Board should
be careful to preserve such options in ruling on this aspect of

Applicants’ petition for clarification.

I. Governing Standard

Although there is no specific standard to guide the
Board’s review of petitions tor clarification, the Board’s
regulations do indicate that petitions to reopen must "state in
detail the respects in which the proceeding involves material
error, new evidence, or substantially changed circumstances."
See 49 C.F.R. § 1152.25(e) (6). See Docket No. AB-6 (Sub-No.

268), Burlington Northern R.R. -- Aban m --

County, WA, Decision served December 16, 1985, at 2; accord

Docket No. AB-338 (Sub-No. 1X), Or n alifor

-- Abandonment Exemption -- In Klamath County, OR, Decision
served April 14, 1992, at 5. The Board, however, has consider-
able latitude in the imposition of conditions to ameliorate the
harmful, anticompetitive effects of a merger. See Decision, at
144 ("Section 11344 (c) gives us broad authority to impose condi-
tions governing railrcad acgquisitions."). Consequently, to the
extent that the challenged, literal reading of the Board’s

L8




transloading condition is consistent with the Bcard’s intentions,
the Board should only grant the Applicants’ Petition if it is
satisfied that its own discretionary action was materially

erroneous. See Petition at 1 n.2.

II. The Board’s New Facilities and Transloading Condition

On April 18, 1996, the Applicants entered into a
settlement agreement with both the Chemical Manufacturers Associ-
ation and BNSF ("CMA Agreement",, which agreement made certain
modifications to the Applicants’ prior settlement agreement with
BNSF. Specifically, the CMA Agreenent provided that "the BNSF
agreement snall be subject to certain amendments, including
amendments: . . . (2) to grant BNSF access to any new facilities
(not including expansions of or additions to existing facilities
or load-outs or transload facilities) located post-merger on any
SP-owned line over which BNSF receives trackage rights . e

I8 at 18.%

In Decision No. 44, howevz2r, thz Board found that the

various settlement agreements failed to remediate the competitive

harm of the merger, and therefore extended the "new facilities"
definition of the CMA agreement to include transloading facili-
ties located on any UP or SP line over which BNSF obtained track-

age rights fromr the Applicants:

‘ The CMA Agreement also established a post-merger proce-
dure by which a CMA membuer could raise a claim, within certain
prescribed time limits, that the merger deprived it of a build-
in/build-out option. Id., Section 13.




New facilities and transloading facilities.

The BNSF agreement, as amended by the ZMA
agreement, grants BNSF the right to serve any
new facilities located post-merger on any SP-
owned line over which BNSF receives trackage
rights in the BNSF agreement. The BNSF
agreement further pvovides, however, <hat

the term "new facilities" does not include
expansions of or additions to existing facil-
ities or load-outs or transload facilities.
We require as a condition that this provision
be modified in two respects: first, by re-
quiring that BNSF be granted the right to
serve new facilities on both SP-owned and UP-
owned track over which BNSF will recerive
trackage rights; second, by requiring that
the term "new facilities" shall include trans-
load facilities, including those owned or
cperated by BNSF.

Id. at 145-46. The Board also expanded the CMA Agreement’s
build-in/build-out option by making it applicable to all shippers
and by removing the time limits aud prior demonstration of
feasibility to which it was subject. Id. at 146.

Notwithstanding the Board’s clear and unequivocal
intent to permit BNSF to serve new (and transloading) facilities
at any point on any line where BNSF will receive trackage rights
in order to remedy the merger’s anticowpetitive impacts (Id.;

see, also, Decision No. 44 at 123-24), Applicants are now seeking

to avoid having to compete with BNSF wherever they can concoct a

seemingly plausible excuse to do so. In essence, Applicants’
petition for clarification seeks to enhince the benefits of the
merger to them, at the expense of effective competition. Appli-
cants’ attempt to circumvent the plain language and meaning of
the new facilities/transloading condition is patently self-
serving, and it should not be countenanced by the Board.

v B »




III. Decision No. 44 Reflects the Board’s View
that the Involvement of BNSF is Critical to

Ameliorate the Competitive Harm of the Merger

In Decision No. 44, the Eoard specifically acknowledged
that the merger of UP and SP raised significant concerns regard-
ing competition. 1In this regard, the Board compared the subject
merger to the proposed SF/SP consoliaation. Id. at 102 ("Like
the SF/SP merger that the ICC disapproved in 1986, [] this merger
contains areas where the service provided by one of the merging
carriers, UP, now overlaps with that provided by the other,
SP."). The Board added, however, that "[ulnlike that case, where
those applicants had initially maintained that imposicion of any
substantial conditions aimed at mitigating competitive harm would
frustrate the transaction, applicants here have offered approxi-
mately 4,000 miles of trackage rights, and will sell about 330
miles of trackage, to their most able and aggressive ccmpetitor,
BNSF, in an attempt to redress competitive problem areas." Id.
at 102-103. In other words, the Board concluded that the effec-
tive competition of BNSF was essential to realizing the Board’'s
vision of two giant western carriers competing against each
other. Id. at 116 ("The BNSF agreement is intended to permit
BNSF to replace the competition that will be lost when 3P is
absorbed into UP.").

In order to make BNSF’s trackage rights meaaingful,

however, the Board sought to ensure that BNSF would have both the

opportunity and the incentive to compete effectively with the

Applicants. Chief among the Board’s tasks in this regard was the




Applicants insist that the literal (and clearly intend-
ed) language of the condition runs counter to the Board’'s under-
lying rationale to initiate post-merger competition only at the
specific points at which approval would eliminate pre-merger
competition. Petition at 4 (" [Tlhe transloading condition, read
in this literal fashion, would come very close to opening all the
exclusively-served shippers on the overhead trackage rights lines
to a second railroad -- which the Board found to be unjustified
when it rejected the divestiture proposals advanced by various
parties."). Applicants urge the Board to address this perceived
discrepancy by "clarifying that the condition applies only to
shippers trucking traffic between a point on one of the merging
railroads and a new BNSF transloading facility at a point on the
other merging railroad."). Petition, at 6.°

While only the Board itself can confirm that the
literal reading of the transloading condition accurately corre-
sporn.s with the underlying intent, a great deal of language from
the decision suggests that such a literal reading is consistent

with the Board’s overall approach to the merger and with the

specific need to foster adequate BNSF traffic density.

The Applicants add that "if the Board wishes to extend
the condition to off-rail shippers, it should specify that the
condition applies to such a shipper only if the distance from the
shipper to a new BNSF-served transloading facility on one of the
merging railroads is at least as great as the distance from the
shipper to the nearest point on the otiaer merging railroad."
Petition, at 6 n.10. In Decision No. 44, however, the Board
specifically rejected distance -based solutions to the triasload-
ing problem. See Decision, at 106.

ol -




need to guarantee that BNSF would secure and maintain sufficient
traffic density on the trackage rights lines to support erficient
operations and merit the carrier’s continuing competitive in-
volvement. Although, as indicated above, the Board applauded the
Applicants’ initiative in settling with their chief rival in a
timely fashion (i.e. unlike SF/SP), the Board nevertheless found
that the £ENSF and CMA settlement agreements failed to ensure that
BNSF would be in a position to compete effectively with the
Applicants. Consequently, the Board modified these agreements in
a number of respects,® includirj a broadened transloading condi-

tion, to allow BNSF to develop sufficient traffic density:

We agree with protestants that applicants
have not gone far enough in addressing cer-
tain adverse competitive effects. Appli-
cants, for example, address the loss of tran-
sloading options by allowing BNSF to locate
transloading centers only at 2-to-1 points.
Applicants maintain that truck movements to
new BNSF transloading centers at 2-to-1
points or to centers on BNSF’'s own lines,
would be sufficient to ensure that no shipper
previously enjoying such options would be
hampered by this limitation. But today UP or
SP may locate transloading facilities any-
where on their lines to reach shlppers on the
other carrier. W iev w

or third parties to locate transloading fa-
cilities anxghg;g on the lines where BNSF
will receive trackage rights will preserve
that competition.

g See id. at 145 (" [W]e are imposing a number of broad-
based conditions that augment the BNSF agreement to help ensure
that the BNSF trackage rights will allow BNSF to repllcate the
competition that would otherwise be lost when SP is absorbed into

UP.¥).




Id. at 123-24 (emphasis added); id. at 134 (" [B]lecause so much
depends upon BNSF’s performance, we are imposing special condi-
tions directed to this issue.").’ It is evident from Decision
No. 44 that the Board considered and rejected the poss.bility
that the existing settlement agreements would provide a suffi-

cient traffic base to BNSF to justify its expense in attempting

to provide service over the particular trackage rights lines.®

Cognizant of the Board’s "BNSF-centered" approach to addressing
the competitive problems of this merger, it is reasonable to
conclude that in using the phrase "anywhere on the lines where
BNSF will receive trackage rights," the Board understood and
intended the necessary implications of this straightforward
language It is therefore also reasonable to conclude that the
Applicants’ proffered interpretation of the Board’s transloading
condition finds no support in the Board’s language and would
simply fail to generate sufficient traffic density to allow BNSF

to break the Applicants’ control of the subject lines.

X The Board added that it was "appropriate to note that,
pursuant to the conditions [it had] imposed on the merger, BNSF
will have access to all new facilities (including transload
facilities) located post-merger on any UP/SP-owned line over
which BNSF receives trackage rights in the BNSF agreement.' Id.
ar 135,

. See id., at 133 (" . . . [W]e are expanding the new fa-
cilities and transloading provisions."); id. ("We conclude that
all of these factors taken together should result in BNSF having
sufficient traffic to make these operations run efficiently.").




IV. The Board’s Transloading Condition is Carefully
Drawn to Remedy th a £ by the B d

While it would undoubtedly help to foster BNSF traffic
density, the Board’s transloading condition would not upset the
competitive balance between the two western carriers in the
manner that the Applicants’ Petition implies. See Petition, at 4
(" [Tlhe transloading condition, read in [a] literal fashion,
would come very close to opening all the exclusively-served
shippers on the overhead trackage rights lines to a second
railroad . . ."). 1In fact, the Board has already explicitly
stated that the t—ansloading condition would fall far short of
opening up shippers to two-carrier access:

The potential for exercising [(build-out

and transloading] options does give shippers

competitive leverage, though clearly not as

much as if they had two carriers serving them

directly. After all, a shipper would have to

undergo some additional cost to take advan-

tage of these options before the merger. A

build-in or build-out could cost millions of

dollars even for a relatively short segment,

as testimony in both this case and in BN/SF

demonstrates. Transloading also results in

additional costs, as freight is first loaded

into a truck, and then reloaded into a

freight car, or the reverse.

Id. at 106; cf. id. at 240 ("Our conditions are carefully crafted
to preserve the competitive alternstives existing today without

undermining the benefits of the merger." (Chairman Morgan,

commenting)). In this regard, WCTL respectfully submits that the

Applicants’ evident concern regarding the threat of competition

from BNSF-service Lu or from new transloading facilities, which

L




service would, of course, suffer from the competitive disadvan-
tage of significant construction and trucking expenses (as well
as the applicable trackage rights fee), speaks volumes regarding
the Applicants’ expectations as to future rate demands.

V. Applicants’ Attempt to Eliminate BNSF
Competition On the Placedo-Harlingen Line

Ig Both M ided and Misleading

The same considerations that dictate denial of Applica-

nts’ request to narrow the applicability of the transloading
condition also require rejection of their attempt to eliminate
BNSF competition to new facilities at points on the Placedo-
Harlingen line.

Again, the restriction suggested by Applicants is
contrary to the plain language of the new-facilities condition,
and constitutes a blatant attempt to restrict post-merger compe-
tition. The application of the condition to all points on all of
the lines over which BNSF will receive trackage rights was
intentional, and it ensures that all possible competitive options
are preserved rather than allowing Applicants to be the arbiters

of when and where potential competition is "effective."

Applicants"attempted elimination of BNSF competition

on the Placedo-Harlingen should be rejected for the additional
reason that it would restrict the traffic volume available for
movement via BNSF over this line -- thereby inhibiting BNSF's
ability to operate efficiently (and compete effectively) on this

important trackage rights line which is necessary for BNSF access




to Mexican traffic.® Again, Applicants’ suggested clarification
would nullify this important purpose of the new facilities,
transload and bvild-in/build-out conditions.

Applicants’ petition for clarification with respect to
the Placedo-Harlingen line is also very misleading, because it
refers only to competitive options for UP shippers along the line
-- and ignores the fact that nearby SP shipperes also have ccmpet-
itive options that involve this line. The Placedo-Harlingen line
is owned by UP, and SP operates on the line via overhead trackage
rights (which enabled SP to abandon its own parallel trackage
between these points many years ago). Although SP may be re-
stricted from serving shippers at points along the line, who are
now served only by UP, this does not tell the whole story. It
omits any mention of SP-served shippers on nearby SP lines who
have new-facility or build-in/build-ocut options to obtain service
from UP at points on this line. There is no logical reason why
BNSF should be precluded from cerving new facilities or build-
outs constructed on the Placedo-Harlingen line by such SP ship-
pers.

SP lines intersect with the Placedo-Harlingen line at

either end, including the Flatonia-Placedo line. Shippers

exclusively served by SP but located near Placedo (for example)

have options (in terms of potential service from UP) that may

serve as a competitive constraint on SP. The fact that SP cannot

y The Placedo-Harlingen line is part of UP’s (and SP’s)
principal route between Houston and Brownsville, and thus to the
Mexican border.




directly serve industries on UP’'s Placedo-Harlingen line has
nothing to do with whether other shippers, served by SP, have
competitive options that involve potential UP service.
Applicants’ argument that BNSF should not be able to
serve shippere on the Placedo-Harlingen line is couched in terms
of the lack of UP shippers’ ability to obtain competitive service
from SP. It completely overlooks the fact that SP shippers at
nearby points may have competitive options that will be adversely
affected by the merger, not UP shippers on the Placedo-Harlingen
line itself. SP-served shippers who desire to avail themselves
of competition from UP at a point on this ".ine (whether in the
form of a new facility, a transloading facility or a build-out)
warrant preservation of their competitive options in the same
manner as any other shipper served by one of the merger appli-

cants but who has a competitive option involving the other.

VI. Conclusion

The literal reading of the new facilities, transloadiag
and build-in/build-out conditions accurately reflects the Board’s
frequently referenced desire to preserve all competitive options
available to shippers on or near the trackage rights lines, as
well as its concern that BNSF develop sufficient traffic density
to compete with the Applicants in an cffective fashion. Conse-

quently, "clarification" of the nature ‘hat the Applicants

suggest would be both unnecessary and inappropriate. Because the

conditions are carefully crafted to foster the competitive




balance that the Board has sought to create, they do not consti-
tute material error.

In any event, the Board should expressly confirm that
BNSF is entitled to use its trackage rights over the Placedo-
Harlingen .ine to serve shippers who are presently served by SP
and who may desire to obtain UP service at a point on that line
via a new or translecading facility or a bu:.ld- .n/build-out. This
will preserve competitive options to obtaia two-carrier service

that such shippers clearly would have absent the merger.

Respectfully submitted,

WESTERN CO TRAFFIC LEAGUE

C. Michaé.. Loftus

John H. LeSeur

Christopher A. Mills
OF COUNSEL: Andrew B. Kolesar III

Slover & Loftus
Slover & Loftus 1224 Seventeenth Street, N.W.
1224 Seventeenth Street, N.W. Washington, D.C. 20036
Washington, D.C. 20036 (202) 347-7170

Dated: September 23, 1996 Attorneys for the Western Coal
Traffic League
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I certify that I have this 23rd day of September, 1996,
served copies of the foregoing Reply of the Western Coal Traffic
League In Oppcsition to Applicants’ Petition for Clarification by
hand upon Applicants’ counsel:

Arvid E. Roach II, Esq.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washingcon, D.C. 20044

Paul A. Cunningham, Esq.
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

and by first class mail, postage prepaid on all other parties of

record in Finance Docket No. 32760.

ﬂawﬂ Kol a T

Andrew B. Kolesar III
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ATTORNEYS AT LAW
WILLIAM L.SLOVER 1224 SEVENTEENTH STREET, N. W.

C. MICHAEL LOFTUS WASHINGTON, D. C. 20006
DONALD G. AVERY

JOKN H.LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENSERC

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZ]

ANDREW B. KOLESAR I1I

September 23, 1996

BY HAND DELIVERY Office of the Secretary

Hornorable Vernon A. Williams )
Secretary SEP 24 1996
Surface Transportation Board Saad
Case Control Branch P:b!i?:meocd
12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Southern Pacific Rail Corporation, et al.
Dear Mr. Secretary:

Enclosed for filing in the above-referenced proceeding
please f.nd a separately packaged original and twenty (20) copies
of the HIGHLY CONFIDENTIAL VERSION of the Petition for Clarifica-
tion of the Lower Colorado River Authority and the City of
Austin, Texas (LCRA-4), which Petition is being filed under seal
in accordance with the procedure set forth at C.F.R. § 1104.14.
In addition, please find an original and twenty (20} copies of
the REDACTED, PUBLIC VERSION of the Petition for Clarification
(LCRA-5). We have served these documents upon parties of record
in the manner described in the Certificate of Service attached to
each. In accordance with prior orders in this proczedipng, we
have also enclosed z Wordperfect 5.1 diskette containing the

HIGHLY CONFIDENTIAL VERSION of the Petition.

Extra copies of these filings are enclosed. Kindly
indicate receipt and filing by time-stamping these copies and
returning them to the bearer of this letter.




Hon. Vernon A. Williams
September 23, 1996
Page 2

Thank you for your attention to this matter.

Sincerely,

O Akl il

C. Michael Loftus
An Attorney for the Lower Colorado River
Authority and the City of Austin, Texas

Enclosures
cc: Arvid E. Roach II, Esqg.

Paul A. Cunningham, Esqg.
Parties of Record
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PACIFIC RAIL CORPORATION, SOUTHERN Finance Docket No. 32760
PACIFIC TRANSPORTATION COMPANY,

ST. LOUIS SOUTHWESTERN RAILWAY

COMPANY, SPCSL CORP., AND THE

DENVER AND RIO GRANDE WESTERN

RATILROAD COMPANY

PETITION FOR CLARIFICATION OF
THE LOWER COLORADO RIVER AUTHORITY
AND THE CITY OF AUSTIN, TEXAS
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Office of the Secretary

SEP 2 4 1996

Part ot
[:]mebﬂaww

THE LOWER COLORADO RIVER AUTHORITY
AND THE CITY OF AUSTIN, TEXAS

By: C. Michael Loftus
Donald G. Avery
OF COUNSEL: Andrew B. Kolesar III
Slover & Loftus
Slover & Loftus 1224 Seventeenth Street, N.W.
1224 Seventeenth Street, N.W. Washington, D.C. 20036
Washington, D.C. 20036 (202) 2¢7-7170

Attorneys for the Lower
Colorado River Authority and
Dated: September 23, 1996 the City of Austin, Texas




REDACTED -- To Be Placed On Public F

BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROCAD COMPANY
~- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAIIROAD COMPANY

Finance Docket No. 32760

PETITION FOR CLARIFICATION OF
THE LOWER COLORADO RIVER AUTHORITY
AND THE CI1Y OF AUSTIN, TEXAS
Pursuant to 49 C.F.R. § 1117.1, the Lower Colorado

River Authority ("LCRA") and the City of Austin, Texas ("Austin")
(jointly, "LCRA/Austin") hereby petition for clarification of
Decision No. 44 in two respects. First, LCRA/Austin request
confirmation of their status as a shipper at a "2-to-1" point on
a BNSF trackage rights lin2, with the present entitlement to
receive BNSF service and with the option to reduce the minimum
annual volume commitment of their contract with UP by fifty
percent. Second, LCRA/Austin request clarification that, with
the benefit of such status, they may elect to reduce the volume

incentive rate threshold under their contract with UP by fifty

percent to facilitate the "opening up" of their traffic to BNSF.




IDENTITY AND INTEREST

LCRA is a conservation and reclamation district of the
State of Texas, and Austin is a municipal corporation, existing
under its home rule charter and the laws of the State of Texas.
LCRA/Austin are joint owners of the Fayette Power Project
("FPP"), a coal-fired electric generating station located at
Halsted, Texas. FPP consumes approximately 6 million tons per
year of low-sulfur coal from the Powder River Basin ("PRB") of
Wyoming, which is transported in unit train service to Texas.

Currently, coal is transported to FPP under a rail
transportation contract (ICC-WRPI-C-0036), executed in 1988,
between LCRA/Austin and Applicants UP and Missouri Pacific
Railroad Company ("MP") and Western Railroad Properties, Incorpo-
rated. In conjunction with entering that contract and the
settlement of certain litigation, LCRA/Austin entered a separate
Trackage Rights Agreement ("TRA") with the Missouri-Kansas-Texas
Railroad Company ("MKT"). This TRA provides access effective

over 18 miles of track between Halsted, Texas (the

site of FPP) and West Point, Texas, which is a junction point
between the MKT line (now owned by Applicant MP) serving FPP and
a line of Applicant SP.

The purpose of the TRA was to protect LCRA/Austin’s
interests in obtaining competitive rail transportation service
and rates for coal moving to FPP. The trackage rights provided

LCRA/Austin access to SP which could (in combination with the

Burlington Northern Railroad Company) provide service from origin




coal fields in the PRB, as well as from other possible origins
such as ports, in competition with UP and its connections.
Recognizing' that their merger would deprive LCRA/Austin
of this competition, the Applicants, in their Settlement Agree-
ment with BNSF, included LCRA/Austin’s plant at Halsted, Texas as
a desicnated 2-to-1 point entitled to receive service from BNSF.
However, for purposes of applying the condition imposed by the
Board in Decision Nc. 4i that UP/SP modify their contracts with

shippers at 2-to-1 points to free up at least 50% of the traffic

for competition from BNSF, the Applicants claim that LCRA/Austin

shou’d not be deemed a shipper at a 2-to-1 point. See R.V.S.

Peterson; UP/SP-230 at 193 n.63.* Mindful of the Board’s admo-
nition in Decision No. 44 (at 156), LCRA/Austin have endeavored
to resolve this probl=m through discussions with Applicants but

have been unable to do so.

» In his Rebuttal Verified Statement, the Applicants’ M-
Peterson commented as ollows:




LCRA/Austin Should be Regarded as a
Shipper at a 2-to-1 Point with the Present
Options to Utilize BNSF Service and to Reduce

its Minimum Volume Commitment by Fifty Percent
A. LCRA/Austin’s Status?

Decision No. 44, which conditions approval of the
subject merger application upon both the BNSF and CMA Agreements,
provides that shippers at 2-to-1 points shall be entitled to
receive BNSF service via trackage rights and shall be entitled to
reduce their contractual minimum voiume obligations by fifty
percent. See Decision No. 44 at 145. By the Applicants’ own
admission, LCRA/Austin meet the Board’s definition of a shipper
at a 2-to-1 point. See BNSF Agreement at 4b and Exhibit A;
UP/SP-22 at 323 and 342 (listing the "LCRA plant" at Halsted,
Texas as a 2-to-1 peint). In particular, LCRA/Austin’s plant is
located on the lines of UP and enjoys contractual rights to
receive SP service via trackage rights. Consequently, LCRA/
Austin are entitled to receive the ameliorative benefits afforded
to this category of shippers.

Notwithstanding the treatment of LCRA/Austin under the

BNSF Agreement as a shipper at a 2-to-1 point, the Applicants

have taken the position that LCRA/Austin are not entitled to a

modification of their contract pursuant to the condition imposed
by the Board. Presumably motivated by a desire to maintain

control over LCRA/Austin’s substantial traffic, '‘he Applicants

’ The end of the Board’s discussion of LCRA/Austin on
page 63 of the decision lacks either a period or additional text.
See UP/SP-275, at 8 n.6.




have advised LCRA/Austin that they are not covered by the condi-
tion because prior to the merger, LCRA/Austin could only access
the SP’s lines at a future time, i.e.

However, as Applicants have previously admitted, and as
the rationale for the Board’s imposition of the contract modifi-
cation condition dictates, this fact is essentially irrelevant.
Mr. John H. Rebensdorf, Applicants’ chief negotiator for the BNSF
Agreement, confirmed during his January 23, 1996 deposition that,
notwithstanding the timing of its contractual entitlement to SP
service, LCRA/Austin qualified as a shipper at a 2-to-1 point.

. . . Mr. Rebensdorf, I’d like to direct your attention
to page 359 [the BNSF Agreement]. One of the points
referred to in section B listed on page 359 is Halsted,
Texas, LCRA plant. Do you see that sir?

Yeu.

Is it your intention that LCRA be treated as a two-to-
one point?

Halsted is a two-to-one point.

And that is true regardless of whether it is currently
served by both the UP and the SP, correct?

SP has the right to serve that plant as I understand it
at such time as the current contract expires.

That’s correct. But the language of 8i says presently
served by both UP and SP and so does 4b. And I just
want it clear that it’s covered even whether it'’s
presently served cor not?

In this particular case, we knew that Southern Pacific
had the right to come into that plant. We made the
judgment that that would qualify in this particular
case as a two-to-one point.

Okay. So it’s the intention of the parties to this
agreement that it be covered regardless of whether it




satisfies the technical definition of being presently
served by both UP and SP?

In the case of the Halsted plant, it is the intention
of the parties that Halsted is a two-to-one point.

On page 324, in section 4d -- I’1ll get to that, one
other question on that. Those trackage rights are
exercisable by BN for the Halsted plant immediately
after the merger takes effect, correct?

A. That is correct.

Deposition of Jchn H. Rebensdorf, January 23, 1996, at 344-45.

The Board’s decision to extend the contract modifica-
tion condition in the CMA Sectlement to all 2-to-1 points was
based on the Bocrd’s valid concerns about the sufficiency of
BNSF’s traffic density over the trackage rights lines:

The extension of this provision to all 2-to-1

points will help ensure that BNSF has imme-

diate access to a traffic base sufficient to

support effective trackage rights operations.
Decision No. 44 at 146.° The availability of 50% of the sub-
stantial volume of coal traffic moving to LCRA/Austin each year
would prvide a strong economic incentive f£or BNSF to persevere

in its efforts to provide effective compet.ition, and BNSF has

expressed strong interest in competing foxr this traffic.! As

indicated above, LCRA/Austin rcutinely ship approximately six

million tons of PRB coal per year.

i See also id. at 134 (" [B]lecause so much depends upon
BNSF’s performance, we are imposing special conditions directed
to this issue.").

s LCRA/Austin are currently involved in discussions with
BNSF regarding possible service.
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The fact that LCRA/Austin would otherwise lack access
to a second carrier at the present time should in no way be
viewed as a bar to ccmplete 2-to-1 status. To the contrary, it
was precisely the recognition that a great number of shippers
would not immediately enjoy the ability to switch from their
existing transportation service to another carrier that provided
the basis for conditioning the merger upon a broad application of
Seccion 3 of the CMA. Any shipper in need of relief under this
section necessarily otherwise lacks the present ability to divert
its traffic from its current carrier. The Board’s treatment of
LCRA/Austin, particularly in light of the Applicants’ prior
representations, should be no different than the treatment of
other shippers at 2-to-1 points.

It should be noted that under the terms of the BNSF

Agreement, BNSF'’s trackage rights to serve the LCRA/Austin plant

at Halsted, Texas are effective immediately. There is no provi-
cion made in that agreement, as originally executed, or as
subsequently amended, for delayed implementation of BNSF'’s
trackage rights to serve Halsted. In fact, the Applicants’ Mr.
Rebensdorf confirmed this upon deposition. (See last question
and answer of passage from deposition quoted at page 5-6.)

Methodology Regarding the Implementation
of Section 3 of the (MA Agreement

LCRA/Austin respectfully submit that the Board should
grant affected shippers the option to reduce their contracts’

minimum volume obligations (as stated on either a simple tonnaje




or percentage basis) by fifty percent as a means to fulfill
Section 3 of the CMA. While other methocdologies may be theoreti-
cally possible (i.e. such as basing the reduction on some measure
of past annual volume levels or estimu.es of future volumes,
rather than on stated contractual minimums) LCRA/Austin believe
that an approach of this nature might needlessly embroil the
Board in a lengthy analysis of historical or future events.

II. Allowing LCRA/Austin to Reduce its Volume Incantive
Threshold by Fifty Percent is Necessary to Ensure the

Effectiveness
As the Board has recognized, BNSF'’s traffic density

over the various trackage righte lines will determine whether the
Board’'s "competition-based" approach to resolving the disputed
issues of this merger will succeed. With this in mind, a number
of parties have already filed petitions for clarification cf
Decision No. 44, which petitions address the possibility that the
Applicants could effectively frustrate BNSF’s ability to compete
for traffic. In particular, BNSF, Geneva Steel, and Entergy
Services, Inc. have each described prcblems regarding the imple-
mentation of the Board’s contract modification condition. As
BNSF outlines in its Petition (see BNSF-65 at 5-6), absent a
commensurate reduction in the level of so-called "volume incen-
tive provisions," BNSF would be at a severe competitive disac

vantage for a shipper’s traffic. Specifically, BNSF could only

hope to compete against the Applicants in such a scenario if it

underbid them by an amount more than sufficient to offset the




penalty that necessarily would apply as a result of the decreased
use of the Applicants’ service.

LCRA/Austin are subject to this type of volume incen-
tive provision which, unless modified, would frustrate the effec-
tiveness of the Board’s contract modification condition. Specif-
ically, Section 4 of LCRA/Austin’s contract with UP, (ICC-WRPI-C-
0036), as amenced, provides that for any given contract year in
which the total tonnage transported exceeds million tons, UP
will charge approximately per ton less than the rate
that will apply if the total tonnage is less than million
tons. Significantly, this lower rate applies to all tons trans-
ported during the particular year, not merely to the incremental
tons in excess of million. Conversely, if the million to
threshold is not met, the higher rate applies to all tons moved.

Given LCRA/Austin’s typical annual volume levels of six
million tons and the contract’s effective penalty of approximate-
ly for lower volume levels,® BNSF would be required
to underbid UP by $ million just to level the competitive
playing field (i.e. the 3 million tons still shipped under the UP

contract would pay a rate higher). This is a major

penalty that would obviously place BNSF at a serious competitive

disadvantage for the 50% of LCRA/Austin’s traffic that would
supposedly be open to competitive bidding. Needless to say, a

shipper’s right to divert at least fifty percent of its traffic

’ By shipping 50% of its annual traffic via BNSF, LCRA/
Austin would necessarily incur this penalty.
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to BNSF would he of little value if the Applicants are able to
ensure that BNSF is foreclosed from competing on even terms.

If the Applicants are successful in implementing this
type of strategy with respect to a significant portion of the
tonnage moving over the trackage rights lines, BNSF may well not

be able to achieve traffic densities cver those lines that would

enable it to offer truly competitive service and rates.

Therefore, in order for a modification of the contract (under CMA
§ 3) to be effective in terms of making fifty percent of
LCRA/Austin’s volume available (at LCRA/Austin’s option) for
movement by BNSF, it is necessary to reduce the tonnage threshold

in Section 4 of LCRA/Austin’s contract with UP by fifty percent.

III. Conclusion

For the fcregoing reasons, LCRA/Austin respectfully
request that the Board clarify that: (i) as a shipper at a 2-to-1
point, LCRA/Austin are presently entitled to secure BNSF service
and to receive the benefits of the Board’s condition requiring
modification of contracts with shippers at 2-to-1 points (i.e.
may elect to reduce their stated contractual minimum volume
commitments by fifty percent); and (ii) in order to level the

competitive playing field between the Applicants and BNSF,




LCRA/Austin may elect to reduce the volume incentive threshold

under their contract with UP by fifty percent as well.

Respectfully submitted,

THE LOWER COLORADO RIVER AUTHORITY

AND TIZDCITY Q ZST;N, XAS

By: C. Micdhael Loftus
Donald G. Avery
OF COUNSEL: Andrew B. Kolesar III
Slover & Loftus
Slover & Loftus 1224 Seventeenth Street, N.W.
1224 Seventeenth Street, N.W. Washington, D.C. 20036
Washington, D.C. 20036 (202) 347-7170

Attorneys for the Lower
, Coleorado River Authority
Dated: September 23, 1996 and the City of Austin, Texas




CERTIFICATE OF SERVICE

I hereby certify that I have this 23rd day of Septem-

ber, 1996, caused the foregoing Redacted, Public version of this

petition (LCRA-5) to be served by first class mail, postage

prepaid, on all parties of record in Finance Docket No. 32760.

.@wﬁ-m;l‘—

Andrew B. Kolesar III
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GALLAND, KHARASCH, MORSE & GARFINKLE, P.C.
ATTORNEYS AT LAW

/ CANAL SQUARE
CHARLES H. WHITE, JR. 1054 THIRTY-FirsT STREET, N.W.
DiIrECT LINE: (202) 342-6789 WasHINGTCN, D.C. 20007-4492
FACS'MILE (202) 342-5219 TeLepHONE: (202) 342-5200

September 23, 1996

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

Interstate Commerce Commission Building
12th Street and Constitution Avenue, N.W.
Washington, D.C. 20423

Re:  Finance Docket No. 32760, Union Pacific Corp. et. al. --Control

» 5 >

Dear Mr. Wi'liams:

Enclosed for filing please find an original and twenty copies of Respense of Utah Railway
: i and BNSF's Petitions for Clarification.

I have mailed true copies of the foregoing to counsel for parties of record by first-class
mail, postage prepaid.

Will you kindly stamp and return the enclosed copy of this service letter when the
documents are filed.

e ——————————————————————
Very truly yo

Office of the Secretary //gg

SEP 2 4 1004
Charles H. White, Jr.

Part of Counsel for Utah Railway Company
Public Record

Enclosures

XNIYUAN-GKMG Law OFFICE
AFFILIATED FIRM
NO. 535-538, FENGYUAN CRESTWOOD HOTEL
NO. 23, DONG JiA0 MIN XIANG
BEIING 100006 PeopLE'Ss REPUBLIC OF CHINA
Tew: 011-86-1-523-5567 Fax: 011-86-1-523-5569
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PETITIONS FOR CLARIFICATION

Charles H. White, Jr.
Oftica of the Secratary Galland, Kharasch, Morse
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Washington, DC 20007

Pan of g
@ Pubiic Record (202) 342-6789
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Counsel for Utan Railway Company

Date: September 23, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY

--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN

RAILWAY COMPANY, SPCSL CORPORATION,
AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

RESPONSE OF UTAH RAILWAY COMPANY
TO APPLICANTS' AND BNSF'S
PETITIONS FOR CLARIFICATION

STATEMENT
Utah Railway Company ("UTAH") occupies a unique position in these proceedings. Like
BNSF, the Primary Applicants granted UTAH trackage rights pursuant to a settlement agreement
("UTAH Settlement Agreement"). Similarly, UTAH granted BNSF trackage rights over its property
to accommodate the BNSF Settlement Agreement. Both the UTAH and BNSF Settlement

Agreements were confirmed by the Board in approving the UP-SP merger petition. In short, UTAH




is both a recipient and grantor of trackage rights which have been incorporated into the underlying
transaction approved by the Board.

However, the Board's action expanding and transplanting the CMA Agreement -- which was
originally negotiated and designed to fit a far different competitive environment and geographic area
-- to the Central Corridor is silent as to the impact on UTAH's rights in that Corridor. Moreover,
given the seeming ambiguities which have driven UTAH's only two connections, UPSP and BNSF,
to seek clarification, tne Board's silence as to UTAH's position is doubly troubling. In this light we

respond to our connecting carriers' petitions, and respectfully request the Board to declare UTAH's

rights under its Decision No, 44.
L UTAH'S POSITION

UTAH's position in these proceedings can be succinctly restated. In order to accommodate
BNSF's Settlement Agreement on the Central Corridor, UTAH -- which has an intertwined ownership

and trackage rights relationship with SP over a critical segment of the Corridor -- granted BNSF

trackage rights on its property. In turn, UTAH was granted trackage rights over another segment

of the SP line significantly expanding its reach eastward.

A.  Provo to Utah Rzilway Junction

The history of UTAH's intertwined ownership rights in this segment is outlined in "Utah
Railway Company -- An Abridged History" at UTAH-3. See also "Operaiing and Trackuge
Agreement between the Denver and Rio Grande Railroad Company and Utah Railway Company" and

the UTAH Settlement Agreement at Appendices A and C of Barker, V.S, Id.




B {itah Raibws v Jungi Grand Junction Colorad
The trackage rights granted to UTAH are summarized in the UTAH Settlement Agreement,

supra, and more particularly described in Finance Docket No. 32760 (Sub No. 18) Notice of

C.  Cyprus Amax and ECDC-Environmental

As part of the UTAH Settiement Agreement, UTAH received, with full agreement of the
shipper, sole access to the new Cyprus Amax Wiliow Creek coal loading facility near Castie Gate,
Utah. See para. 2 of Agreement. Also, following the negotiation of the UTAH Settlement
Agreement, ECDC-Environmental, an important receiver of municipal waste at a major materials

landfill in Utah, approached the Applicants and separately negotiated access to UTAH. This traffic

flow holds strong potential as a backhaul competition enhancement. See Affidavit »f John West

attached hereto. See also West V.S, UTAH-5, p. 4. In addition to ECDC, Moroni Feed, a
cooperative of approximately 100 family farms in Central Utah, also sought and obtained UTAH
access Id. Thus, both ECDC and Moroni Feed independently changed a one-to-one service pattern
at a specific location into a new two-to-one situation before the Board entered its Decision.¥ This
change is important given the articulated rationale of Decision 44.

In summary, UTAH extended its reach and broadened shipper access by virtue of its
Settlement Agreement and market place negotiations before the Board entered its Decision. It also

granted BNSF trackage rights over its property to accommodate BNSF's Settlement Agreement.

v While negotiaiing this new UTAH access, thus turning heretofore single carrier access into
two carrier access, each shipper claimed broader two-to-one status by virtue of the fact that they had
other facilities in Utah on the SP and UP.




RESPONSE AND REQUEST FOR CLARIFICATION

Reflecting its awkward position while its two new connections, UPSP and BNSF, seek
clarification, UTAH has objectively reviewed Decision No.44. In light of the Decision's silence as
to UTAH's rights on the Central Corridor pursuant to the UTAH, BNSF, and CMA Settlement
Agreements, UTAH would suggest the following declarations vis-a-vis the Central Corridor:

A.  Transload Condition

Upon review of Applicants' Petition, and of Decision No, 44, it appears that Applicants' view
is log'cal. As the Board explained, the transload condition allowing "BNSF or third parties to locate
transloading facilities anywhere on the lines where RN+ will receive trackage rights" will preserve
specifically describec competition, Le,, competition "today [Le,, before the Decision] {whereby] UP
or SP may locate transloading facilities anywhere on their lines to reach shippers on the o\her carrier."
Degision at 124. In this light, Applicants' reading of the transloading provision as intending to

preserve the "ability of UP-served shippers to transload to SP points, and vice versa" (UP/SP-275,

at 5) seems reasonable. The question remains, however, whether BNSF can serve a transioad faci'ity

established on UTAH property over which it has obtained trackage rights.

B.  Applicability to UTAH Trackage

As pointed out above, and on the record before the Board, UTAH granted BNSF trackage
rights on its property in the Provo-Utah Railway Junction segment of the Cevcral Corridor to make
the BNSF Settlement Agreement workable. The Decision is silent as to BNSF's rights under the
CMA Agreement augmentation on this part of the Central Corridor. However, it clearly states that
BNSE/CMA's "new facility" language will apply "at any SP or UP segment over which it has been

granted trackage rights." Id. at 106 [emphasis in the original]. See also p. 124.




)

Under an expressio unius canon, it would appear that this aspect of CMA would not apply
to BNSF trackage rights over UTAH property. The matter needs clarification and, as we will show
below, should be consistent with UTAH's trackage rights granted by Applicants under the UTAH
Settlement Agreement.

C.  Specific Shipper Access

As pointed out above, UTAH negotiated sole access to Cyprus which was fully supported by
the shipper and the Applicants. See UTAE Settlement Agreement, supra. Moreover, by their
initiative, shippers ECDC and Moroni Feed negotiated UTAH access thereby changing their specific
location service patterns from one-to-one to two-to-one. These negotiations were embodied in
agreements with the Applicants.

We believe it clear that these specific agreements protect and insulate UTAH's rights from
BNSF/CMA access. "Congress did not issue the [Board] a hunting license for . . . contracts that limit
a railroad's efficiency unless those . . . contracts interfere[] with carrying out an approved merger."
Citv of Palestine, Texas v. United States, 559 F.2d 408, 414 US.C.A,, 5th Cir. 1977, cert. denied,
435U.S. 950 (1978). Moreover, the new two-to-one competitive situations are beyond the rationale
of imposing the CMA-enhanced BNSF Agreement, Lg,, to make BNSF "an effective replacement for

_P at these two-to-one points and affected one-to-one points." Degision, p. 124.

In summary, although the Decision is silent, it appears that the "new facility" CMA access

does not apply to BNSF's t:ackage rights over UTAH, nor does it apply to contract grounded




exclusive or new two-to-one shipper relationships {i.e., where UTAH is the second carrier) enjoyed

by UTAH.

m.  ALTERNATIVE DECLARATORY RELIEE

A real anomaly will occur if the Board clarifies its Decision by stating that BENSF's CMA-
enhanced status will apply to the trackage rights granted by UTAH to BNSF over UTAH's property,
while at the same time denying such status to UTAH vis-a-vis trackage rights granted it by Applicants
in the Central Corridor. We respectfully submit that this situation would create serious problems on
judicial review.

If the Board chooses on clarification to make BNSF's trackage rights over UTAH subject to

CMA enhancerent, we submit that it should similarly define UTAH's trackage rights, granted by

Applicants over SP along the Central Corridor. See Verified Statement of John West attached

hereto. While this balancing approach is equitable and logical, UTAH also continues to believe that
the individual shipper actions oudlined above (i.g., choosing and confirming UTAH as sole originating
carrier at a new facility, or initiating agreements with the Applicants to add UTAH service in new

two-to-one situations) protects those shipper choices from a CMA override.




CONCLUSION

The Board should clarify UTAH's position on the Central Corridor by making its trackage

rights consistent with BNSF's. At the same time, the Board should recognize the specific shipper

choices previously made and submitted for the record.

Respectfully submitted,

%ﬂf//

Charles H. White, Jr.
Galland, Kharasch, Morse

& Garfinkle, P.C.
1054 Thirty-First Street, N.'W.
Washington, D.C. 20007
(202) 342-6789

Counsel for Utah Railway Company

Date: September 23, 1996




VERIFIED STATEMENT
OF
JOHN E. WEST, Il

My name is John E. West, and I am Executive Vice President of Utah Railway Company
(“UTAH”). I previously ~ubmitted verified statements in this proceeding in Response in

Support of the Utah Railway Company’s Settlement Agreement, UTAH-3 and in UTAH-S

Response to Inconsistent Applications_and in Support of Utah Railw

Settlement Agreement.

UTAH seeks clarification and a remedy to what we feel was an inadvertent dilution of our
negotiated Settlement Agreement between UTAH and UP/SP. When UTAH negotiated its
Settlement Agreement it did so with the best avzilable knowledge at the time as it relates to
the BNSF Settlement Agreement in order to continue to compete on a level playing field in
the Centrai Corridor. Most of the terms and conditions of the UTAH Settlement
Agreement mirrored the terms and conditions in the previously filed BNSF Settlement

Agreement including the millage rate, etc. in an effort to provide customers with

competitive optians along our small, but important segment of the Central Corridor.

The Surface Transportation Board (“STB”) in its Decision No. 44 in Finance Docket No.

32760 served August 12, 1996 gave BNSF, as a condition of the merger, build-in, build-out




rights at all locations where BNSF gained trackage rights. ECDC Environmental, L.C.
(“ECDC”), an operator of a large landfill in Utah, had negotiated with UP for the rights to
gain UTAH direct service by building a facility near the Savage Coal Terminal at which
UTAH, in its Settlement Agreement, gained competitive access. Now, as we read the
decision, a literal reading of the build-in and build-out conditions for transloading,
expanded to all areas of BNSF’s trackage rights, ECDC could chose to locate a new facility
somewhere along the SP mainline where both Ui AH and BNSF have trackage rights but
only BNSF would have the option to build-in >r build-out leaving UTAH at a competitive

disadvantage.

As I testified in my verified statement in UTAH-5, ECDC access is an important part of
plans for the future to help ensure continued competition in our area of the Central
Corridor. In addition to providing the opportunity for providing inbound service to its
facility, access provides an important marketing tool for coal moves using ECDC’s open-

top hopper fleet for inbound waste and outbound low sulphur coal.

We are sure the STB did not mean to dilute UTAH’s agreement and we respectfully

request that, should the CMA conditions be upheld to apply in all areas, the same

conditions should apply to UTAH. In UTAH’s case it covers only 179 miles of the Central

Corridor on new'’y acquired trackage rights plus the existing 72 miles of joint track




territory over which UTAH has operated since its operations commenced in '913. The vast

majority of the route is sparsely populated with little or no likelihood of development by

shippers. UTAH should be afforded the same competitive advantages at those few

locations conducive to potential installation of new facilities as is afforded UP-SP and

BNSF.




VERIFICATION

State of Utah )

)
County of Carbon )

John E. West, II1, being duly sworn, deposes and says that he has read the foregoing
statement, and that the contents thereof are true and correct to the best of his knowledge
and belief.

<
L=

hn E. West, IT1

-
Subscribed and sworn to before me on this the | 9 day of September, 1996.

M 5 : Aémqﬁ,kq

Notary Public ’

My commission expires g/// 4 l 97




CERTIFICATE OF SERVICE

I hereby certify that on this 23rd day of September, 1996, a copy of the foregoing Response
of Utah Railway Company to Applicants' and BNSF's Petitions for Clarification was served, via first-
class mail upon all parties of record in Finance Docket 32760.

7

s

P 2

Charles H. White, Jr.







BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION )
PACIFIC RAILROAD COMPANY, AND )
MISSOURI PACIFIC RAILROAD COMPANY )
-= CONTROL AND MERGER -- SOUTHERN )
PACIFIC RAIL CORPORATION, SOUTHERN ) Finance Docket No. 32760
PACIFIC TRANSPORTATION COMPANY, )
ST. LOUIS SOUTHWESTERN RAILWAY )
COMPANY, SPCSL CORP., AND THE )
DENVER AND RIO GRANDE WESTERN )

)

RAILROAD COMPANY

REQUEST FOR CLARIFICATION AND COMMENTS
OF THE GLASS PRODUCERS TRANSPORTATION COUNCIL

ﬁ.'__._.‘

Office of the Secretary

SEP 2 4 1996

Part ot Michael M. Briley

Public Reeord SHUMAKER, LOOP & KENDRICK, LLP
North Courthouse Square

1000 Jackson St.

Toledo, Ohio 43624-1573

(419) 241-9000

Dated: September 23, 1996 Attorney and Practitioner




BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-— CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

Finance Docket No. 32760

REQUEST FOR CLARIFICATION AND CCMMENTS
OF THE GLASS PRODUCERS TRANSPORTATION COUNCIL

The Glass Producers Transportation Council ("GPTC") is a

national trade association comprised of 30 companies that

manufacture glass products and their suppliers. A list of the GPTC

individual member companies is attached hereto as Appendix A. GPTC
and its member companies hereby petition the Board £or
clarification of Decision No. 44 in this proceeding served
August 12, 1996 ("Decision"), approving the common control and
merger of Union Pacific Railroad Company and its rail affiliates
("UP") and Southern Pacific Transportation Company and its rail
affiliates ("SP") (collectively "applicants"), subject to certain

conditions.




One of the conditions imposed by the Board in granting

the merger application requires UP and SP to modify any contracts

with shippers at 2-to-1 points incorporated within the BN/SF
agreement..

Essentially, GPTC endorses and adopts the comments of the
BN/SF (BN/SF - 6Z) previously filed in this proceeding to the
effect that if this provision is not clarified by the Board, its
implementation by the Applicants may lead to substantially serious
and unintended anti-competitive consequences. As presently worded,
for example, should Applicants choose not to modify volume
incentives in current contracts, the realistic effect may be to
eliminate the ability of BN/SF to bid for service opportunities
under currently contracted service. Moreover, the possibility that
Applicants could choose affected traffic (rather than the shippers)
may result in that traffic which needs most to be opened to BN/SF
remaining closed to competition, thus precluding the access
intended by the Order.

Accordingly, GPTC requests the Board to clarify this
condition to state that Applicants must open 100% of contract
volumes effected to competition from BN/SF and to allow affected
shippers to determine (not applicants) those contracts to be so
opened on a shipper-by-shipper, contract-by-contract basis.
Regardless of the percent adopted by the Board, however, a&at the
very least it should be made clear that whatever contract volumes
are subject to the condition, those volumes that ace opened to

oN/SF competition should be relieved of pre-existing volume

-2~




incentives or, alternatively, such incentives should be pro-rated

in order to make competitive bidding a realistic (and not
theoretical) option. Finally, the Board should allow BN/SF to bid
fc - any volume covered by affected contracts to the extent that
Aprlicant's offer to modify the contractual terms applying to those
volumes in response to this provision.

In summary, shippers shkcuid not be harmed by this
condition which is intended to facilitate competition. For these
reasons, the Board shoula clarify that meaningful competitive

access will be afforded to BN/SF on the affected volumes.

Respectfully submitted,

. ’
Mucheud M. Baday,
Michael M. Briley CT
SHUMAKER, LOOP & KENDRICK, LLP
North Courthouse Square
1000 Jackson St.

Toledo, Ohio 43624-1573
(419) 241-9000

Dated: September 23, 1996 Attorney for The Glass Producers
Transportation Council




CERTIFICATE O!' SERVICE

I hereby certify that on this 23th day of September,

1996, copies of the foregoing PETITION TO INTERVENE AND REQUEST FOR

CLARIFICATION AND COMMENTS were served upon Administrative Law
Judge Jerome Nelson, Federal Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C. 20426, Arvid E. Road, 1II,
Esquire, Covington & Burling, 1201 Pennsylvania Avenue., N.W., P.O.
Box 7566, Washingion, D.C. 20044, and Paul A. Cummingham, 1300 19th
Street, N.W., Washington, D.C. 20036, by telecopy, and upon other
known parties of record by first-class mail, postage prepaid, in

accordance with the rules oi the Surface Transportation Boar<.

Michael M. Briley




GLASS PACKAGING TRANSPORTATION COUNCIL
MEMBERSHIP

FMC Corporation
Chemical Products Group
1735 Market Street
Philadelphia, PA 19103

Spartan Minerals Corp.
P.O0. Box 520
Pacolet, South Carolina 29372

Elf Atochem North America, Inc.
2000 Market St.
Philadelphia, PA 19103-3222

PPG Industries, Inc.
One PPG Place
Pittsburgh, PA 18272

Thomson Consumer Electronics
24200 U.S. Route 23, South
Circleville, Ohio 43113

Ball-Foster Glass (Contairer Co.
1509 South Macedonia Ave.
Muncie, Indiana 47302-3664

Alex Trading, Inc.
77 St. Anne's Place
Pawleys Island, SC 29585

Franklin Industriel Minerals
612 Tenth Ave., North
Nashville, TN 37203

Techneglas, Inc.
707 E. Jenkins Ave.
Columbus, Ohio 43207

APPENDIX A




General Chemical Corporation
90 East Halsey Rd.

P. 0. Box 394

Parsippany, NJ 07944

Wheaton Industries
1101 wWwheaton Ave.
Millville, New Jersey 08332

AFG Industries, Inc.
1400 Lincoln Avenue
P.O. Box 929

Kingsport, TN 37662

Feldspar Corporation

1040 Crown Pointe Parkway
“aite 270

:+.clanta, Georgia 30338

Cardinal Float
2200 Parkway Dr.
Menominee, Wisconsin 54751

Anchor Glass Container
4343 Anchor Plaza Parkway
Tampa, Florida 33634

Owens-Brockway Glass Container, Inc.
One Seagate

25th Floor

Toledo, Ohio 43666

Unimin Corporation
258 Elm St.
New Canaan, CT 06840

North American Chemical Company
8300 College Boulevard
Overland Park, Kansas 66210

Libbey, Inc.
940 Ash Street
Toledo, Ohio 43611

Wedron Silica Company
P. 0. Box 119
Wedron, Illinois 60557




Guardian Industries
14600 Romine Road
Carleton, MI 48117

Libbey-Owens-Ford Co.
811 Madison Avenue

P.0O. Box 799

Toledo, Ohio 43695-0799

OCI Chemical Corp.

One Corporate Drive

2.0. Box 902

Shelton, Connecticut 06484

U.S. Silica Corp.
P. 0. Box 187
Berkeley Springs, WV 25411

TG Soda Ash, Inc.
P. 0. Box 30321
Raleigh, NC 27622-0321

Unimin Canada, Ltd.

5343 Dundas St. - West
Suite 400

Etobicoke, Ontario M9B-6K5

The Morie Compeny, Inc.
1201 N. High Street
Millville, NJ 08332

M‘ssissippi Lime Company
7 Alby Street

P.0O. Box 2247

Alton, IL 62002-2247

Marcona Ocean Industries, Ltd.
2170 West S.R. 434

Suite 420

Longwood, Florida 32779

Solvay Minerals
P.O. Box 27328
Houston, TX 77227-7328
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AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RATL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO PETITION OF BN/SANTA FE FOR CLARIFICATION
submitted on behalf of

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

i midi i.ihi. Secretary Nicholas J. DiMichael

o Frederic L. Wood
4 0ol DONELAN, CLEARY, WOOD & MASER, P.C.
SeP 24w 1100 New York Avenue, N.W.

' Part of Suite 750
L__E__!L______-"'-"’;-———-___"‘:_'_"_.—- Washington, D.C. 20005-3934

(262} 371-9500

\

Attorneys for The Nati
Transportation League

September 232, 1996




NITL-21

BZFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO PETITION OF BN/SANTA FE FOR CLARIFICATION
submitted on behalf of

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

The National Industiial Transportation League (“League’”) hereby submits
its Reply to the petition (BN/SF-65) filed on September 3, 1996, in this
proceeding, by the BNSF! seeking clarification of the provisions ot paragraph no.
6 of the order included in Decision No. 44, at 231. The specific provisions at
issue involve the interpretation and application of the Board’s requirement that,
immediately upon consummation of the merger, Applicants must modify any

contracts with shippers at all 2-to-1 points incorporated within the BNSF

I Unless otherwise specified, abbreviations are the same as set out in Appendix B at page 254 of
Decision 44 in this proceeding, served on August 23, 1996. “Applicants” is defined in Decision

44, at 7, note 3 .
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agreement to allow BNSF access to at least 50% of the volume. Decision 44 at
146. The League urges the Board to grant the clarifications sought by BNSF.
This proceeding is one in which Applicants sought and obtained from the
STB authorization under 49 U.S.C. §§11343-45 and the Railroad Consolidation
Procedures, 49 C.F.R. Part 1180, for the merger of the SPR into the JPC and
the consolidation of the rail operations of the UP and SP. However, the Board
imposed a number of conditions, some of which were explicitly made very broad,
to mitigate the admittedly anti-.~rapetitive effects of this merger. The merger
was consummated on September 11, 1996 (UP/SP-277). Therefore, Applicants

are committed to complying with the Board’s conditions.

I. BACKGROUND

The Board was clearly concerned that the merger of UP/SP could have
broad anti-competitive effects that were not mitigated by the agreements with
BNSF and CMA.2 The Applicants proposed to mitigate competitive harm'caused
by the merger by allowing BNSF to have access via trackage rights over some of
the parallel lines involved, but only to serve those shippers “that can be served
directly, or through reciprocal switching, by UP and SP but by no other Class I
railroad.” Decision 44 at 121-122 (emphasis in original; footnote omitted). In
other words, Applicants were providing rel’ef only to 2-to-1 shippers and not to
2-to-1 points. But as the Board specifically noted: “Protestants argue that

Applicants’ approach is too restrictive because many shippers benefit from UP-SP

competition in ways other than having both of those carriers physically reach

their sidings. Protestants argue that other forms of competition ... can all be

effective in bringing pressure on each carrier’s rates.” Id. at 122 (footnote

2 Consistent with the Board’s intentions, references to the BNSF and CMA agreements includes
all the applicants’ commitments to the amendments, clarifications, modifications, and extensions
described in the Board’s decision. Decision 44 at 9, 12, n. 15, 145, n.177 and 226, n. 277.
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[W]e have have devised specific conditions directly addressing both
the competitive problems that have been raised with the BNSF
agreement and the CMA agreement and concerns about whether
BNSF will have sufficient traffic to compete effectively.

Id. at 106.

First, the Board broadened the scope of the application of the BNSF
agreement in order to allow the BNSF to replicate throughout the affected region
the various kinds of indirect competition being provided by SP to the UP. For
example, it broadened the definition and scope of new facilities and transload
facilities that BNSF could serve on the trackage rights that it received as a
condition of the Board’s approval. The Board also broadened the application and
availability of the right of the BNSF to servc new track connections built into or
out of shipper facilities. Id. at 145-46.

Second, the Board took steps to “help ensure that BNSF has immediate
access to a traffic base sufficient to support effective trackage rights operations.”
It did so by, among other things, requiring Applicants to modify any contracts
with shippers at all 2-to-1 points incorporated within the BNSF agreement to
allow BNSF access to 50% of the volume. Id. at 146. In other words, the Board
wanted to make certain, in response to the concerns of the League and other
shippers, that the trackage rights granted to BNSF as a condition on approval of
the merger would be operated “under economic conditions comparable” to those
of the UP. St. Louis Southwestern Ry. Co. Compensation — Trackage Rights, 8
I.C.C.2d 80, 81, n.3 (1991) (quoting from Union Pacific Corp. et al , — Control
— Missouri Pacific Corp., et al., 366 1.C.C. 462, 590 (1982). If BNSF’s

operations over the trackage rights obtained from the Applicants are not

economically viable, BNSF will not be able to replace both the direct and the
indirect competition provided by SP that would lost as a result of the merger with

UP. Decision 44 at 118 (“We believe that that BNSF will aggressively compete




with UP/SP where it can obtain )'rofitable traffic under the BNSF agreement.”
[emphasis added]).

As the Board stated: “We have strengthened the BNSF trackage rights in
several important ways, and we believe that the conditions we have imposed will
adequately preserve rail competition throughout the West.” Decision 44 at 180
(emphasis added). The Board should emphatically reject any efforts by the
Applicants to circumscribe, limit or otherwise endanger the justifiable efforts by
the Board to ensure that UP/SP does not place BNSF in the position of being a
second-class competitor. UP/SP took great pride in claiming that it had brought
in its “biggest, meanest, toughest competitor,” BNSF, to replace the competition
from the SP. Rebensdorf Dep. Tr. at 151, 158, 402, 755-756.3 S5ee also UP/SP-
230 at 11. The Applicants should not now be permitted to put that meanest

competitor in a cage.

1| BN/SF MUST HAVE ACCESS TO THE BROADEST POSSIBLE BASE
OF TRAFFIC PRESENTLY UNDER CONTRACT TO THE APPLICANTS

The BNSF petition for clarification describes in detail the concerns and
problems created by the generality of the wording of the provisions of paragraph
3 of the CMA agreement (as broadened in scope by the Board) which has been or
could be interpreted by Applicants in such a way as to frustrate the desired effect
of the Boa-d’s imposition of that condition. As the petition notes, some of the
possible interpretations or actions that Applicants could take would “deny

”

BN/Santa Fe sufficient density to become a cost-efiective competitor ....

3 As UP witness Rebensdorf put it at his deposition (Dep. Tr. 756):

Q. *** Of all of th: possible railroads to whom trackage rights could have been
granted, is BN/Santa Fe your biggest, meanest, toughest competitor in each and
every corridor?

A. Absolutely.
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BN/SF-65 at 8. The problems created by Applicants’ interpretation and
application are not an abstract one, as shown by two specific petitions for
clarification on the same issue filed by twu shippers: Geneva Steel Company (GS-
4) and Entergy Services, Inc., et al. (ESI-27).# There may well be other
situations where the efforts of Applicants to interpret and apply this condition
narrowly have come into play. Certainly, such occurrences are likely to increase
now that Decision 44 has become effective and common control of UP and SP has
been consummated. UP/SP-277.

This issue of the traffic base available to BN/S= was clearly a matter of
considerable concern to the Board, as indicated in the discussion above. Indeed,
as even BN/SF now implicitly acknowledges, this was an issue that was quite
properly raised by the League in its evidence and comments, because of the need
for BN/SF to have . sufficient density to conduct competitive operations over the
trackage rights lines. NITL-19 at 23-25. In its petition, BN/SF has suggested
that the evidence from the Applicants relied on by the Board in dismissing the

League’s conccrne (see Decision 44 at 136, 139) “was misleading at best.”

BN/SF-65 at 2. It now appears that the efforts, now and in the future, by the

Applicants to adopt and implement a narrow interpretation of this important
condition, would provide a basis for concluding that the League’s concerns were
indeed we.l-founded.

Moreover, *~~ Applicants themselve: .uade efforts to reassure protestants
and the Board that the traffic nominally open to access by BNSF was not “locked
up in long-term contracts.” UP/SP-230 at 117-118. This statement was premised
on the claims by both UP and SP witnesses that significant percentages of the

Applicants’ contracts with shippers at 2-to-1 points would be available within the

4 A letter-petition dated Sep.ember 10, 1996,v/as also filed by the Railroaa Commission of
Texas seeking clarification of the same condition. RCT-8.




III. CONCLUSION

The BN/SF request for clarification by the Board of the condition imposed
by ordering paragraph 6 in Decision 44 should be granted. Given the critical
nature of p:ompt and immediate implementation of the conditions imposed by the
Board (Decision 44 at 134 and 146), it is essential that the Board act expeditiously
on this matter. The League requests that the Board serve its decision not later
than October 11,1996.

Respectfully submitted,

Nicholas J. DiMichae

Frederic L. Wood e %W
DONELAN, CLEARYYWOOD & MASER, P.C.

1100 New York Avenue, N.W.

Suite 750

Washington, D.C. 20005-3934

(202) 371-9500

Attorneys for The National Industrial
Transportation League
September 23, 1996

CERTIFICATE OF SERVICE
I hereby certify that I have this 23rd day of Septeniber, 1996, served a

copy of the foregoing Reply submitted on behalf of The National Industrial

Transportation League on all parties of record, by first-class mail, postage

prepaid, in accordance with Rules of P% &///

DERIC L. WooD
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTELN RAILROAD COMPANY

REPLY TO PETITION OF UP/SP FOR CLARIFICATION
submitted on behalf of

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE

The National Industrial Transportation League (“Leagne’”) hereby submits
its Reply to the petition (UP/SP-275) filed on August 29, 1996, in this proceeding
by the Applicants! seeking clarification of the provisions of paragraph nro. 6 of
the order included in Decision No. 44. The specific provisions at issue involve

the interpretation and application of the Board’s requirement that BNSF must be

given the right to serve new facilities located on both UP-owned and SP-owned

track over which BNSF receives trackage rights, and that new facilities includes

1 Unless otherwise specified, abbreviations are the same as set out in Appendix B at page 254 of
Decision 44 in this proceeding, served on August 23, 1996. “Applicants” is defined in Decision

44, at 7, note 3 .




new transload facilities, including those owned and operated by BNSF. Decision
44 at 146. The League urges the Board to deny the clarification sought by
Applicants.?

This proceeding is one in which Applicants sought and obtained from the
STB authorization under 49 U.S.C. §§11343-45 and the Railroad Consolidation
Procedures, 49 C.F.R. Part 1180, for the merger of the SPR into the UPC and
the consolidation of the rail operations of the UP and SP. However, the Board
imposed a number of conditions, some of which were explicitly made very broad,
to mitigate the admittedly anti-competitive effects of this merger. The merger
was consummated on September 11, 1996 (UP/SP-277). Therefore, Applicants

are committed to complying with the Board’s conditions.

I. BACKGROUND

The Board was clearly concerned that the merger of UP/SP could have
broad anti-competitive effects that were not mitigated by the agreements with
BNSF and CMA.3 The Applicauts proposed to mitigate competitive harm caused

by the merger by allowing BNSF to have access via trackage rights over some of

the parallel lines involved, but only to serve those shippers “that can be served

directly, or through reciprocal switching, by UP aud SP but by no other Class I
railroad.” Decision 44 2t 121-122 [emphasis in original; footnote omitted]. In

other words, Applicants were providing relief only to 2-to-1 shippers and not to

2 Applicants frame their request for relief as a request for clarification of Decision 44. As
demonstrated in this reply, the Board clearly and correctly expanded the scope of BNSF’s ability to
provide service on the trackage rights received from both Applicants to new transload facilities.
Perhaps recognizing that “clarification” was not required, Applicants also make an alternative
request for reopening of Decision 44 on the grounds of material error. UP/SP-275 at 1, n.2. That
requesi >hould also be denied.

3 Consistent with the Board’s intentions, references to the BNSF and CMA agreements includes
al! the applicants’ commitments to the amendments, clarifications, modifications, and extensions
described in the Board’s decision. Decision 44 at 9, 12, n. 15, 145, n.177 and 226, n. 277.




2-to-1 points. But as the Board specifically noted: ‘Protestants argue that
Applicants’ approach is too restrictive because many shippers benefit from UP-SP
competition in ways other than having both of those carriers physically reach
their . idings. Protestants argue that other forms of competition ... can all be
effecti- e in bringing pressure on each carrier’s rates.” Id. at 122 [footnote
omitted]. The Board then concluded: “We agree with protestants that Applicants
have not gone far enough in addressing certain adverse competitive effects.” Id.
at 123. This action to protect as many forms of competition as possible from the
adverse impacts of a transaction of the scope of the UP/SP merger was clearly
consistent with the Board’s obligation under the Interstate Commerce Act to
consider “whether the proposed transaction would have an adverse effect on
competition among rail carriers in the affected region. 49 U.S.C.
§11344(b)(1)(E). The Board is also required "to allow, to the maximum extent
possible, competition ... to establish reasonable rates for transportation by rail."
49 U.S.C. §10101(a)(1) [emphasis added].

The League and other parties contended, for a variety of reasons, that the
trackage rights granted to BNSF, even as modified by the CMA agreement,
would not be effective in replacing all of the competition provided by SP to UP.
Therefore, the League, and others, had requested the Board to condition the
merger on divestiture by the merged UP and SP of vurious parallel lines. See,
e.g., NITL Brief NITL-19, at 17-35. Obviously, the Board declined to impose
that condition, because it found that “there are less intrusive ways and more
focused ways of achieving that result ....” Decision 44 at 123. The remedy that
the Board chose to impose as a condition was based on the trackage rights granted
in the Applicants’ agreement with BNSF. Id. at 145.

Nonetheless, the Board correctly found that it was necessary to modify the

Applicants’ agreement with BNSF, as modified by the agreement with CMA and
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otherwise, ir order to “help ensure that the BMNSF trackage rights will allow
BNSF to replicate the competition that would otherwise be lost when SP is
absorbed into UP.” Id. The Board modified the basic arrangement with BNSF in

order to address two important concerns:

[W]e have devised specific conditions directly addressing both the
competitive problems that have been raised with the BNSF
agreement and the CMA agreement and concerns about whether
BNSF will have sufficient traffic to compete effectively.

Id. at 106.

First, the Board broadened the scope of the application of the BNSF
agreement in order to allow the BNSF to replicate throughout the affected region
the various kinds of indirect competition being provided by SP to the UP. Fur
example, it broadened the definition and scope of new facilities and transload
facilities that BNSF could serve on the trackage rights that it received as a
condition of the Board’s approval. The Board also broadened the application and
availability of the right of the BNSF to serve new track connections built into or
out of shipper facilities. Id. at 145-46.

Second, the Board took steps to “help ensure that BNSF has immediate
access to a traffic base sufficient to support effective trackage rights operations.”
It did so by, among othcr things, requiring Applicants to modify any contracts
with shippers at all 2-to-! points incorporated within the BNSF agreement to
allow BNSF access to 50% of the volume. Id. at 146. In other words, the Board

wanted to make certain, in response to the concerns of the League and other

shippers, that the trackage rights granted to BNSF as a condition on approval of

the merger would be operated “under economic conditions comparable” to those
of the UP. St. Louis Southwestern Ry. Co. Compensation — Trackage Rights, 8
[.C.C.2d 80, 81, n.3 (1991) (quoting from Union Pacific Corp. et al., — Control
— Missouri Pacific Corp., et al., 366 1.C.C. 462, 590 (1982)). If BNSF’s




operations over the trackage rights obtained from the Applicants are not
economically viable, BNSF will not be able to replace both the direct and the
indirect competition provided by SP that would lost as a result of the merger with
UP. Decision 44 at 118 (“We believe that BNSF will aggressively compete with
UP/SP where it can obtain profitable traffic under the BNSF agreement.”
[emphasis added]).

As the Board stated: “We have strengthened the BNSF trackage rights in
several important ways, and we believe that the conditions we have imposed will
adequately preserve rail competition throughout the West.” Decision 44 at 180
[emphasis added]. The Board should emphatically reject any effort:: by the
Applicants to circumscribe, limit or otherwise endanger the justifiable efforts by
the Board to ensure that UP/SP does not place BNSF in the position of being a
second-class competitor. UP/SP took great pride in claiming that it had brought
in its “biggest, meanest, toughest competitor,” BNSF, to replace the competition
from the SP. Rebensdorf Dep. Tr. at 151, 158, 402, 755-756.4 See also UP/SP-
230 at 11. The Applicants should not now be permitted to put that meanest

competitor in a cage.

II BN/SF MUST BE ABLE TO REPLICATE ALL FORMS OF
COMPETITION LOST BECAUSE OF THE MERGER, INCLUDING THE
RIGHT TO SERVE TRANSLOADING FACILITIES

At the outset, it is surprising the Applicants’ have alleged that it is

necessary to obtain such a broad clarification of the Board’s action on giving

BNSF the right to serve new transloading facilities. For the Applicants have

4 As UP witness Rebensdorf put it at his deposition (Dep. Tr. 756):

Q. *** Of all of the possible railroads to whom trackage rigits could have been
granted, is BN/Santa Fe your biggest, meanest, toughest com.petitor in each and
every corridor?

A. Absolutely.
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already agreed to allow BNSF to serve, without limitation, any new transloading
facility located within the geographical limits of the 2-to-1 points specified in the
BNSF agreement. In their rebuttal, Applicants stated:

[Blecause some parties say they are unclear on the point, Applicants
will amend the BN’Santa Fe settlement agreement to make it
absolutely clear that BN/Santa Fe is entitled to serve existing
transloading facilities at all “2-to-1” points and to establish new
transloading facilities at such points.

UP/SP-230 at 21 [emphasis added]. This is one of the “commitments” for

clarification that the Board bound the Applicants to comply with as a condition of

approval. Supra note 3. It is also important to note that this clarification was

‘made independently of the CMA agreement. UP/SP-230 at 21. This is confirmed

by tl.e amendments to the BNSF agreement that were submitted by Applicants the
last business day before the Board’s oral argument. In that submission,
Applicants described a group of amendments as “Unilateral Changes to Address
Shipper Concerns.” UP/SP-266 at 5. The very first item on that list was a
change that confirmed “that BN/Santa Fe will have access to any existing or
Juture transloading facility at ‘2-to-1’ points.” Id. [emphasis added].> The Board
specifically recognized Applicanis’ commitment allowing BNSF to locate
transloading facilities at 2-to-1 points. Decision 44 at 124.

Thus Applicants, by consummating their merger, have already committed
to providing access to BNSF at any future transloading facilities constructed to
serve any shipper, as long as it is located within the specified geographic limits.
There is nothing in the BNSF agreement provisions referred to above that

restricts the shippers that BNSF can serve through such a future transloading

5 Changes were made in the BNSF agreement to authorizing BNSF to have access, without
limitation, to “any existing or future transloading facility at points listed in Exhibit A to this
Agreement.” Changes were also made to define specifically the geographical limits “within which
... future transloading f-cilities shail be open to BNSF service ....” See, e.g., UP/SP-266, Ex. A
at 2-4.




facility only to shippers that happen to be located on the line of the merger
partner that is not providing trackage rizhts to BNSF.6

In short, there is no need for clarification of BNSF’s right to serve future
transloading facilities located within the limits of the 2-to-1 points. If any
clarification is needed in this circumstance, it is only for the Board to make it
clear that Applicants are required to adhere to their cornmitments that BNSF has
unrestricted access to serve any shipper who utilizes future transloading facilities
within 2-to-1 points, regardless of whether either: (1) the shipper being served
through the transload facility; or (2) the trackage rights used by BNST" to serve
the 2-to-1 point, is located on a U"P-owned line or an SP-owned line.

If any clarification is needed at all (a matter of severe doubt, since the

Applicants themselves concede that, "read literally," the transload condition

actually set forth in Decision 44 would encompass the broad meaning that they
now wish to restrict, see UP/SP-275 at 3), it is only whether or not the Board
intended to (or should have, if the Applicants are considersd to be seeking
reopening on this point) allowed BNSF to use the trackage rights lines to serve
future wransloading facilities located outside of the defined limits of the 2-to-1
points. In other words, can and shonld BNSF be able to utilize its right o
operate uver the trackage rights lines obtained from the Applicants to serve a
future transloading facility located anywhere along those lines, even if the future
transloading facility is located outside a 2-to-1 point, and even if the shippers
served through that transloading facility are loc ted on or near the line of either

the UP or the SP? The answer is yes, because the Board clearly imposed “broad-

6 This analysis highlights the critical distinction (implicitly recognized by the Board at page 106
of Decision 44) in the BNSF agreement between “2-to-1 shipper facilities” and “2-to-1 points.”
The former refers only to existing shippers that could receive service from both UP and SP. The
latter refers to a geographic area without limiting the present or future facilities that might be used
by shippers that are included. See UP/SP-266, Ex. A at 2 and 3-4, amending Sections 1b and 1c
of the BNSF agreement.




based conditions that augment the BNSF agreement to help ensure that the BNSF
trackage rights will allow BNSF to replicate the competition that would otherwise
be lost when SP is absorbed into UP." Decision 44 at 145 [emphasis added].
What Applicants would have the Board ignore is the essential nature of
competition involving the use of transloading facilities. When UP and SP, before
the merger, were providing indirect competition to each other by holding out the
possibility of serving a new transloading facility, such a facility could be sited at
any appropriate location along the line of the competing carrier that provided thc
most efficient and convenient service to the shipper seeking the benefits of such
competition. Obviously, the most ideal locaiion might be as close as possible to
the shipper's facility, but the idea! might not be feasible, for any number of
reasons. Nonetheless, the shipper and the competing railroad, if the potential

economic benefits were sufficient to justify the cost, might have chosen to

commit, or threaten to commit, the necessary resources to establish a transloading

facility at a less ideal location in order to obtain the benefits of vigorous
competition.

As the Board correctly recognized, either the actual establishment or the
threat of establishment of transloading facilities has provided an element of
competition between UP and SP throughout the region that they have served.
Decision 44 at 122. That competition has been bilateral. Transload facilities
located on the UP would provide competition to the SP; and transload facilities
located on the SP would provide competition to the UP. As the Board correctly
recognized: “[Tjoday UP or SP may iocate transloading facilities anywhere on
their lines to reach shippers on the other carrier.” Id. at 124 [emphasis added].
In either case, the benefits of such competition to shippers are obvious.

The Board clearly desired to make sure that the benefits of such

competition were not lost: “The potential for exercising such options [as
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transloading sl.ipments] does give shippers competitive leverage, though clearly
not as much as if they had two carriers serving them directly. *** Nonetheless,
we oelieve that main‘aining these options is important to shippers who use them
as leverage in their negotiations with carriers.” Decision 44 at 106 [emphasis
added]. But because the Board has decided to give BNSF trackage rights over
certain lines (rather than ordering the divestiture of parallel lines in the affected
areas), replication of the competition, potential or actual, from transloading
facilities can only be accomplished by interpreting the BNSF’s trackage rights to
allow it to serve a transloading facility that can be used by a shipper located
before the merger on either the UP or the SP. The Board correctly concluded
that: “We believe that allowing BNSF or third parties io locate transloading
facilities anywhere on the lines where BNSF will receive trackage rights will
preserve that competition. “ /d. at 124 [emphasis added]. See also id. at 179

A simple example will make the point obvious. Before the merger, a
shipper is located on a line of the SP at a point that is not within the definition of
2-to-1 points covered by the BNSF agreement. Nevertheless, there is a UP line in
the vicinity where a transload facility could be constructed and used by the
shipper. Before the merger, the shipper had the benefit of whatever competitive
leverage resulted from the threat of using the potential transload facility. After
the merger, as part of the conditions imposed, BNSF has the right to conduct
trackage rights operations only over the SP line.

The shipper, in this example, can no longer use, against the combined
UP/SP, the competitive leverage provided by the threat of using a transload
facility unless the facility can be served by BNSF, the only possible competitor,
and the competitor named by the Board to replicate the competition lost between

UP and SP as a result of the merger. In order to replicate that competition, the

shipper must be abie to use, and the BNSF to serve, a transload facility located on
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the former SP line -- the line after the merger over which the BNSF has been
granted trackage rights. But the "clarification” sought by the Applicants would
eliminate that competition, leaving the shipper worse off than before the merger.

The Board clearly and correctly intended that the BNSF have the right to
serve such a transload facility for another reason. In order to allay concerns that
BNSF would not have a sufficient traffic base to economically and efficiently
provide competitive service that would replicate that lost because of the merger,
the Board relied on, among other things, the expanded access to transload
facilities that BNSF would receive. Decision 44 at 133. The Applicants’ requests
for limitations on the BNSF’s ability to include traffic derived from new

transload facilities in its traffic base would jeopardize the efforts of the Board to

provide protection for the competitive structure existing before the merger.

III. CONCLUSION

The Applicants’ request for clarification (or reopering) by the Board of
the condition imposed by ordering paragraph 6 in Decision 44 should be denied.
Given the critical nature of prompt and immediate implementation of the
conditions imposed by the Board (Decision 44 at 134 and 146), it is essential that
the Board act expeditiously on this matter. The League requests that the Board

serve its decision not later than October 11,1996.
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BEFORE THE SRS

SURFACE TR/ NSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMF
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPC®4 I'ON, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF THE INTERNATIONAL PAPER COMPANY
TO APPLICANTS' PETITION FOR CLARIFICATION

The International Paper Company, ("IP") submits the following reply to Applicant's Petition for
Clarification, filed August 29, 1996 in this proceeding. Contrary to the assertions of Applicants, there

is nothing which needs to be clarified. The conditions imposed by the Surface Transportation Board

("STB") in its August 6, 1996, Decision No. 44 approving the proposed merger are clear and

unambiguous. Simply stated, BNSF was given the right to serve new facilities and transload facilities
on the lines over which it has trackage rights. Decision No. 44 at 106.

Throughout the application and approval process, IP has expressed its concern about the anti-
competitive effects the merger would have on rail transportation in general, and shippers such as IP
spectfically. See IP-10, Verified Statement of Charles E. McHugh (hereinafter "McHugh") at 28-33;

Verified Statement of Roger C. Prescott (hereinafter "Prescott") at 8-12, 17, 20. IP was particularly




concerned that the "solutions" proposed in the BNSF settlement would not be sufficien: to ameliorute

the anti-competitive effects of the merger, (1) that there was insuflicient traffic available to BNSF to

justify the alternative service being offered as a substitute for the head-to-head competition of the UP

anu SP, and (2) that BNSF would not be able to get access to all traffic that previously had competitive
opti /ns.

The Board recognized the anti-competitive potential of the merger. In fact, the trackage rights
and other agreements intended to preserve competition are what saved this merger from the disappiroval
which befell a merger similar in scope, the SF/SP merger, which the ICC disapproved in 1986. See
Decision No. 44, at 102-103. To iinplement those agreements and other pro-competitive proposals, the
Board approved the merger subject to competition protective conditions, each of which was acceptable
to Applicants when they sought the Board's approval. Decision No. 44, at 144-145.

Now, through their petition for "clarification," Applicants are backpedaling by attempting to
construe the conditions imposed so as to limit the traffic that will be available to BNSF. Applicar.ts are
asking the Board to reverse its "careful and extensive consideration." Burke, Appeal-Proof Decision?,
Traffic World, Aug. 19, 1996, at 47 (quoting UP Chairman Drew Lewis). The Board properly
conditicned approval of the merger on several conditions impoxec to preserve competition, including
permitting "BNSF to serve any new facility at any point on any SP or 1JP segment over which it has been
granted trackage rights; that the term 'new facility' uclude new transload facilities, and that applicants
make available all points on their lines (over which BNSF receives trackage rights) to transload facilities,
wherever BNSF or some third party chooses to establish them." Decision No. 44, at 106 (emphasis in

original).




Applicants are now asking the Board to disre;;ard what it clearly stated and intended. As the
purpose of the conditions was to preserve competition, the Board should reject Applicants' suggestions,
and, as it recently did in Decision No. 47 in this proceeding, served September 10, 1996, construe the
conditions to maintain competition.

Applicants' Requested "Clarification”
Would Hinder. Not F C ting

In their petition, Applicants state that they have not identified any shipper which would lose a
transluad option if the condition were interpreted as they request. UP/SP-275, Verified Statement of
Richard B. Peterson at 2. IP's Nacogdoches, Texas plant, however, is just such a point. Because
Nacogdoches was served solely by SP before the merger, it is not a "2-to-1" point and therefore BNSF
does not receive the right to serve it directly under the BNSF Settlement Agreement even though it will
be operating over that line pursuant to the trackage rights it ws awarded. However, Nacogdoches had
a viable transload option with UP prior to the merger. Under Applicants's requested "clarified” definition
of the transload condition, BNSF would not be allowed to compete for the transload traffic, because the
transload was to a line owned by UP over which BNSF does not enjoy trackage rights. Thus, if
Applicants get their way, the transload option at Nacogdoches will be lost.

With the condit ons imposed as clearly stated by the Board in Decision No. 44, this will not
happen. As the Board .iled, "BNSF [shall] be granted the right to serve new facilities on both SP-

owned and UP-owned track over which BNSF will receive trackage rights; . . .[and] the term ‘new

facilities' shall include transload facilities, including those owned or operated by BNSF." Decision No.

44, at 146. It is plain that the Board has already made clear exactly the issue Applicants wish it to

"Cla.l'ify "




Applicants conuive to show how the Board's clearly stated condition would create new
competition, not preserve existing competition. UP/SP-275 at 3-4. This is inaccurate. As the situation
at IP's Nacogdoches plant demonstrates, unless BNSF has the right, as stated in Decision No. 44, to
serve new transload facilities on both UP and SP-owned lines, an existing competitive option will be
eliminated.

Under the BNSF Settlement Agreement, BNSF was granted overhead trackage rights on the SP
line, but not the right to serve the IP plant, as it was not a 2-to-1 point within the rarrow meaning of the
BNSF Settlement Agreement. Thus, after the merger as Applicants would have 1*, IP would lose a
compeiiiive option. The Board recognized, in granting BNSF access to this 'new facility" traffic, that
unless BNSF is granted the right to serve a "new facility," such as a transloading facility, on the _P line
over which it has trackage rights, IP would be losing competitive service.

Recently, in Decision No. 47 in this proceeding, served September 10, 1996, the Board addressed

a request by Applicants to restrict competition by narrowly construing a pro-competitive condition

imposed as a pre >quisite to approval. See Decision 47 at 15-16. Applicants sought to have the Board

"reconsider” its position so as to allow Tex Mex only overhead trackage rights, rather than the right to

serve local shippers which the Board had unambiguously granted in the interest of preserving
competition. Decision Nv. 47 at 15-16. The Board appropriately refusec to do so. The conditions were
imposed both to preserve competit’  nd to preserve the essential <=: vice of Tex Mex.

Just as the Board found it in the interest of competition to construe the Tex Mex trackage rights
broadly in the interest of preserving rail competition, it should do the same here. The "clarification"
requested by Applicants would narrow the rights granted to BNSF to such an extent as to eliminate

competition for a great deal of transload and new facility traffic, and at the same time seriously erode




the traffic base BNSF must have to provide a true competitive service along the lines vvhere it has been
awarded trackage rights. Though this may be the result Applicants now desire, it s not the result the

Board intended.

The Board
premised its approval of the merger on the very clear and specific conditions contained in Decision No.
44, each of which were carefully crafted to preserve competition in the face of the otherwise anti-

¢ petitive merger. Contrary to Applicants' requested "clarification," the conditions must be re-.d as

broadly as reasonable to preserve meaningful rail competition in these regions. That is the basic premise

underlying all of the conditions to the merger, and Applicants should not be allowed to go back and
dismantle them piece-by-piece. In the interest of continued competition in the rail industry, the
“clarification" requested by Applicants should be rejected.

Respectfully submitted,

ard D. Greenberg
hn F.C. Luedke
ALLAND, KHARASCH, MORSE &
GARFINKLE, P.C.
Canal Square
1054 Thirty-First Street, N.Vv
Second Floor

Washington, D.C. 20007
(202) 342-5200

Attorneys for The International Paper Company

Date: September 23, 1996
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foregoing Reply of The International Paper Company was served, via first class mail, upon all parties
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September 18, 1996

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

12 th Street and Constitution Avenue, N.-W.
Room 2215

Washington, D.C. 20423

RE: FINANCE DOCKET 32760
Dear Mr. Secretary:

Unocal, 76 Products Company is a shipper, and receiver of petroleum products. We have
facilities in California, and Cregon. Unocal conducts extensive business in the area served
in this proceeding. Our purpose in writing you is to support the Burlington Northern
Santa Fe’s position in this proceeding.

This is to declare the support of Unocal to the BNSF petition for the clarification of the
Surface Transportation Boards decision to modify any contracts UPSP has with shippers
at 2-1 points. We also take the position that the UPSP petition to limit shippers
protections regarding new facilities and transload facilities should be denied on the basis
they limit competition.

Sincerely,

e -—

ENTERED
% . M/ ] Office o1 the Secretary

Jolin M Hunter SEP -
Supervisor, Rail Operations EP 24 1996

Part of
Public Record

P.O. Box 25376
Santa ¢/ a, California 92799-5376
4 Unocoal Company
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September 23, 1996 (2C02) 434-4144

Vernon A. Williams

Secretary

Surface Transportation Board
Room 2215

1201 Constitution Avenue, NW
Washington, DC 20423

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. ~-- Control and Merger --
Southern Pacific Corporation, et al.

Dear Mr. Williams:

Enclosed for filing in the above-captioned docket
proceeding, please find an original and twenty (20) copies of the
Reply of The Society of the Plastics Industry, Inc. to Petiticns
for Clarification and Reconsideration (SPI-26). Also enclosed is
a 3.5" disk containing the text of the pleading in Word Perfect
-

Copies of the enclosed Reply are being served on All Parties
of Record.

ly yours,

3 S

Martin W. \|Bercovici

ENTERED

Enclosures Offics of the Secretary

SEP 2 3 1004

Pan cf
E‘Sj Public Record




BEFORE THE
Surface Transportation Board
WASHINGTON, D.C.20423

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO _GRANDE WESTERN RAILROAD COMPANY

ENTERED
Office of the Secretary

SEP 2 3 109

Pan of
[E] eublic Record
REPLY OF
THE SOCIETY OF THE PLASTICS INDUSTRY, INC.

TO PETITIONS FOR CLARIFICATION AND RECONSIDERATION

Larry L. Thomas, President Martin . Bercovici

lL.ewis R. Freeman, Vice President, Douglas 7. Behr
Government Affairs KELLER ANU HECKMAN LLP

Maureen A. Healey, Director, 1001 G Street, NW
Federal Environment -~ nd Suite 500 West
Transportation Issues Washington, DC 20001

THE SOCIETY OF THE PLASTICS Tel: (202) 434-4100
INDUSTRY, INC. : Fax: (202) 434-4646

1275 K Street, NW, Suite 400

Washington, DC 20005 Attorneys for The Society

Tel: (202) 371-5200 of the Plastics
Industry, Inc.

September 23, 1996




BEFORE THE
Surface Transportation Board
WASHINGTON, D.C.20423

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER --

SCUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD CCMPANY

REPLY OF
THE SOCIETY OF THE PLASTICS INDUSTRY, INC.

TO PETITIONS FOR CLARIFICATION AND RECONSIDERATION

The Society of the Plastics Inilustry, Inc. (hereinafter
generally referred to as "SPI"), respectfully submits this Reply
to petitions submitted to the Board for clarification and
reconsideration of the decision approving, with conditions,
merger of the Union Pacific and Southern Pacific railroads, STB
Decision No. 44, served August 12, 1996. This Reply is submitted
pursuant to the provisions of Section 1104.13(a) of the Board’'s
Regulations. 1In this Reply, SPI addresses the petitions for
clarification submitted by the Burlington Northern Railroad
Company and the Atchison, Topeka and Santa Fe Railway Company
("BNSF"), BN/SF-65, Geneva Steel Company, GS-3, the Railroad
Commission of Texas, RTC-8, and Applicants Union Pacific and

Southern Pacific railroads, UP/SP-275, and the petition to reocpen

filed by the Texas Mexican Railway Company ("TexMex"), TM-44.




In Decision No. 44, the Board found that merger of the UP
and SP, absent protective conditions, would have significant
anticompetitive effects. The Board found that certain of the
anticompetitive effects were ameliorated by the agreements
voluntarily entered into by Applicants with BNSF and the Chemical
Manufacturers Association ("CMA"), and the Board imposed those
agreements as conditions for approval of the merger. The Board
further found, however, that the voluntary agreements did not
resolve all competitive problems posed by the merger; and the
Board consequently imposed additional conditions, including those
granting certain rights to TexMex and those designed to expand
upon the BNSF and CMA agreements.

The conditions imposed by the Board are intended to provide
that competit.on lost through merger of the SP into the UP is

effectively replaced by the BNSF, as contemplated by the

agreement between Applicants and the BNSF granting BNSF access to

2-to-1 points and to 2-to-1 shippers, and granting BNSF trackage
rights along corridors dominated by the UP and SP. Substantial
issues were raised during this proceeding concerning the BNSF's
ability to provide effective replacement competition based upon a
variety of factors, including whether the BNSF would have
effective access to customers due to Applicants’ having locked up
traffic at 2-to-1 points prior to the merger and whether BNSF
would be able to generate sufficient traffic density to warrant
effective, competitive operations. Consequently, among the

conditions imposed were requirements that (i) Applicants reopen




contracts with shippers at all 2-to-1 points to allow BNSF access
to at least 50% of the volume, and (ii) Applicants allow BNSF the
right to serve new facilities, including translcad facilities, on
the lines over which BNSF receive trackage rights. Additionally,
the Board granted TexMex trackage rights over UP/SP lines from
Robstown and Corpus Christi to Houston and onward to a connection
with KCS a2t Beaumont, and ailso terminal trackage rights on the
Houston Port Terminal Railway for operation in conjunction with
the trackage rights granted over the UP/SP lines. The Board,

however, has limited the TexMex to use of its trackage rights

only where there is a prior or subsequent movement on the Laredo-

Robstown-Corpus Christi line.

BNSF has petitioned for clarification of the 50% contract
reopening provision. Similar requests have been submitted to the
Board by Geneva Steel Company and the Railroad Commission of
Texas. Secondly, Applicants have petitioned for clarification of
the condition relating to BNSF’'s rights to serve transloads and
new facilities. The third item of interest to SPI is the
petition to reopen filed by TexMex regarding the limitation that
the trackage rights granted may be utilized only where there is a
prior or subsequent movement on the Laredo-Robstown-Corpus

Christi line.

4 Contract Reopening

BNSF, Geneva Steel Company and the Railroad Commissior of

Texas have requested the Board to interpret the contract




reopening condition in such a manner as to assure that BNSF has a
fair and realistic opportunity to compete for traffic, consistent
with the Board’s intentions and expectation that BNSF will be an
effective competitor in the Gulf Ccast and Central Corridor on
the trackage rights lines. The issues concerning the contract
reopening condition include the following:

o Whether, in releasing shippers from volume commitments,
UP/SP must scale back penalties for failing to achieve,
and incentives for exceeding, minimum volume
commitmz2nts in order to enable BNSF an opporturity to
compete effectively?

Whether the requirement that "at least" 50% of contract
volumes be opened to BNSF requires that BNSF be
afforded the opportunity to compete for any and all
volumes on which UP/SP offers to revise contract terms
and conditions?¥

Whether shippers, not UP/SP, are entitled to choose and

designate which portion of any traffic under contract

is open to BNSF competition?
Whether the contract recpener may be exercised at ary
time throughout the duration of the contract, without

time constraints.

v The issue presented is whether UP/SP may link adjustment of
contract terms for traffic not open to BNSF competition to
retention of traffic that is open to BNSF, or alternatively
whether any such condition either is unenforceable or opens the
additicnal traffic to solicitation by BNSF.
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The principle underlying the foregoing issues concerns
whether BNSF will have a true opportunity to compete for trackage
rights traffic. It was established during the proceeding that
the UP/SP had undertaken to lock in traffic at 2-to-1 points in
advance of the merger.¥ Moreover, as illustrated by the
plastics traffic, the UP/SP has a substantial base of captive
traffic in contrast to the very small captive base of the BNSF.?
Thus, BNSF must have effe~<tive access to the trackage rights
traffic to achieve tne necessary densities to support competitive
operations if BNSF is to have the cpportunity to compete
effectively from the inception of "he merger. To achieve such a
result, all of the questions posed above must be answered in the
affirmative.

This issue of whether BNSF will have fair access to reopened
contracts is not new. Concerns about the meaning of Lhe contract
reopening provision were raised by SPI in its Further Comments,
SPI-16 at p. 6 (April 29, 1996), concerning the CMA settlement.
Moreover, this issue was addressed to BNSF on deposition; and
BNSF's executive responsible for chemicals marketing, Matthew
Rose, reflected his interpretation, albeit not confirmed with

UP/SP, that the reopening of contracts would be free of bias

which would preclude BNSF from effectively competing for the

See SPI-11 at pp. 24-25.
See SPI-11, Verified Statement of Larry D. Ruple.

S




subject traffic.? While BNSF did not confirm its interpretation
in formal filings before the Board, neither did Applicants, upon
hearing BNSF’s interpretation of the contract reopening
provision,? repudiate BNSF’s interpretation, either on brief or
otherwise, in order to inform BNSF, other parties and the Board
of the manner in which they intended the competitive environment
would function following merger consummation. Rather, UP/SP
stated on brief:

The steps agreed upon witn CMA, tcgether with

other steps taken by Applicants, resolve any

conceivable question as to the effectiveness

of the BN/Santa Fe settlement is preserving

and enhancing competition. These steps
include:

* * *

Releasing shippers from cont+-actual
commitment so that BN/Santa Fe will have
quick access to nearly all the traffic
at "2-to-1" points.

UP/SP-260 at pp. 8-9.¢

Having heard BNSF'’s interpretation of the CMA settlement

agreement, and themselves relying upon BNSF as the fix to the

anticompetitive problems posed by the merger, Applicants now

y The deposition testimony is recited in the Geneva Steel
Petition for Clarification, GS-3 at pp. 6-7.

¥ Applicants’ counsel was present at the Rose deposition. See
Exhibit 1 hereto.

¢ See also Rebuttal Verified Statement of Richard B. Peterson
at p. 194: "Moreover, the settlement with CMA will release each
shipper in Texas and Louisiana from UP/SP contractual commitments
as to half the shipper’s volume. BN/Santa Fe will have access to
this traffic immediately, constituting thousands of carloads of
chemicals and other traffic." UP/SP 231 (Tab 17).
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cannot be heard to argue that BNSF should be handicapped in its

opportunities to obtain traffic from 2-to-1 shippers in order to

achieve the densities necessary to render efficient, competitive

service. Whatever Applicants’ rationale for their narrow
interpretation may be, it must be subrogated to facilitation of
competition between UP/SP and BNSF.Z Competicion in the Gulf
Coast must be real, not hypothetical and illusory, in order to
assure that the Board’s reliance upon BNSF as the competitive
fix, as postured by Applicants, is not--in BNSF'’s terms--a
"virtual sham."¥

The Board must be mindful that the required reopening of
contrants poses potential implementation issues; and SPI urges
the Board ir disposing cf these petitions to affirm its
willingness to resolve any future conflicts hetween shippers and
up/SP.? vVirtually all rail transportation agreements have
confidentiality provisions. Necessarily, BNSF w’.1l not have

access to chose contracts in dealing with poter:ial customers;

v If Applicants’ inteivretation is bas :d on the economic
re_ationship between the rates provided in the contracts and the
volumes committed, according to their own testimony UP/SP will
have the opportunity to reprice the traffic shortly, based on
their study that "approximately 90 percent will expire within one
year o. consummation of the merger." Rebuttal V.S. of John T.
Gray at pp. 41-43, UP/SP-231 (Tab 9).

¥ See letter from BNSF counsel to counsel to Geneva Steel,
Exhibit B, p. 2, GS-3.

¥ Notwithstanding 49 U.S.C. § 10709(c), the Board’'s ability to
interpret contracts and enforce the reopener provision is not at
issue. This power arises out of the merger and the STB’s power
to impose conditions on merger approval, which conditions have
been accepted by Applicants in consummating the merger.
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and shippers will be constrained, both contractually and
ethically, from disclosing contract terms to BNSF. Nonetheless,
BNSF has become aware that it currently is unable to compete due
to contract terms ancillary to volume requirements which UP/SP is
or may be unwilling to modify and/or Applicants’ tactics in
linking contract incentives on traffic open to BNSF bidding to
contract incentives on traffic not released for BNSF competition.
The Board must advise shippers Lhat if they feel constrained by
UP/SP’s interpretation as to which terms of the contract are
subject to modification in allowing for competitive bidding by
BNSF, that shippers may obtain an in camera review and an
interpretation from the Board on an expedited basis as to whether
UP/S> is conplying with the contract reopener condition of
Decisior. No. 44. Prompt disposit .on of these issues is necessary
inasmuch as the commercial window of opportunity often is short,
and protraction of proceedings to obtain an interpretation from
the Board not only will chill BNSF'’s opportunities but may moct
the opportunity for shippers to obtain competitive quotations
from the BNSF. Ccnfidentiality will be maintained by Board
review of contract disputes under the protective order entered in

this proceeding.

II. Translocads and New Fa ties
UP/SP requests the Board to clarify the condition relating

to BNSF access to transloads and new facilities. UP/SP asks the

Board to limit BNSF’s access to transloads to "handling traffic
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transloaded to or from points on the other merging railroad,"
i.e., from shippers on the ‘line over which the BNSF has no
access. UP/SP-275 at p. 1 (emphasis in the original). UP/SP
further asks the Board to clarify that BNSF access to serve new
facilities on UP lines does not extend to the track segment
between Placedo and Harlingen, Texas, and segments where BNSF was
given trackage rights "solely for operating convenience," i.e.,
the UP lines in the Houston-St. Louis corridor where BNSF
otherwise would be operating against the flow of the UP/SP
directional flow of traffic.

To achieve the competitive environment intended by the
merger conditions, the Board must DENY the interpretations
requested by UP/SP. In the Gulf Coast, and also in the Central
Corridor. the Union Pacific and Southern Pacific dominated the
relevant traffic lanes. With particular reference to the Gulf
Coast, in which SPI’s interests predominate, the BNSF is a minor
player due to its route structure, its lack of infrastructure and
its very small base of points closed to service by other

railroads. Substitution of BNSF as the competitive alternative

presented a number of deficiencies acknowledged by Applicants

and/or by the Board through the course of the proceeding,
including (i) loss of competition for 2-to-1 shippers and points,
(ii1) loss of competition in 2-to-1 corridors, (iii) operational
problems under the BNSF Agreement, e.g., those arising out of the
contemplated directional flow of Applicants in the Houston-

Memphis corridor, (iv) lack of infrastructure by BNSF necessary




to serve the Gulf Coast industry, and (v) lack of trzffic density
necessary to provide competitive operations. The first two
factors were intended to be addressed by Applicants through the
BNSF Agreement, and the thifd and fourth factors through the CMA
agreement. The Board, however, recognized that the measures
voluntarily undertaken by Applicants did not serve to ameliorate
the loss of competition posed by the merger; and the Board
consequently imposed additional conditions intended to enable the
BNSF the opportunity to meaningfully offer competitive service,
particularly including the opportunity to realize sufficient
traffic densities in order to provide not simply the appearance
of competition but rather actual competition.

Paragraph 2 of the CMA agreement affcrds BNSF the
opportunity to serve any "new shipper facility" located
subsequent to merger consummation on any SP-owned line over which
BNSF receives trackage rights. Excluded from this provision are

transloads and load-outs. The only explanation of the intent

underlying this provision is the summary commen. by CMA that

"This will, over time, opzn additional traffic to BNSF and
increase its traffic density." CMA Brief, CMA-12 at p. 2. From
a current standpoint, however, the new facilities clause offers
BNSF no opportunity to realize adequate densities of traffic to
operate efficiently and competitively. Addressing the legi:imate
concerns as to whether BNSF would have sufficient traffic
densities to enable it to fulfill its assigned competitive role,

the Bonard devised additional conditions. See Iecision No. 44 at
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p. 106. Among the conditions imposed, the Board construed "new
facilities" also to include transloads--which inherently are new
physical facilities. This is specifically designed to maintain
effective corridor competition and provide BNSF with the
opportunity to realize sufficient traffic densities to operate on
a competitive basis. Id. The interpretation requested by
Applicants would nullify the Board’s intent .Y

There is another circumstance which supports literal
application of the transload condition, contrary to that
requested by UP/SP. There is massive parallelism between the
lines of the UP and those of the SP in the affected regions.
Much of the trackage rights accorded to the BNSF is over the line
of one or the other of the merging carricrs. Wher. the shipper’s
facility is served over that line, the shipper nonetheless would
have the opportunity to construct a transload to the other of the
merging carriers. Changes over time, whether economic,
engineering, product handling or otherwise, may warrant
construction of such a transload, where perhaps today that

transload would not be justified. Accord, Decision No. 44 at

p. 106. This is the very same situation recognized by the Board

in striking the limitations in the CMA agreement on build-in/out
opportunities, where the Board noted that removal of those

restrictions is necessary "to replicate the competitive options

Lo The "omnibus" clause of the BNSF Agreement, paragraph 8 (i),
otherwise would cover transloads under the interpretation
requested by UP/SP, rendering the Board’s condition merely
cumulative.
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now provided by the independent operations of UP and SP."
Decision No. 44 at p. 146.

Regarding UP/SP’s argument concerning BNSF’s rights to serve
new facilities on lines where BNSF was given trackage rights
"solely for operating convenience, " SPI submits that Applicants’
characterization of the purpose of the trackage ric¢hts is
misplaced. With particular reference to the UP lines between
Houston and Valley Junction, Illinois, including the line between
Fair Oaks and Bald Knob, Arkansas, BNSF was gran-ed trackage
rights not for BNSF’s convenience, but rather to cure the
operating barrier to BNSF competitiveness posed by UP/SP’s
intended directional flow of traffic in the Houston-Memphis
corridor. Accord, Rebuttal Verified Statement of John H.
Rebensdorf at p. 7, UP/SP-231 (Tab 18). Operation with the flow
of traffic is essential to BNSF train operations. The Board’'s
rationale for expansion of the "new facilities" term, including
the opportunity for BNSF to achieve an adequate density of
traffic to warrant competitive operations, therefore equally
supports application of the new facilities condition to these
lines.

Finally, SPI directs the Board’'s attention to the UP/SP
Petition where it defines transloading as involving "the mov ment
of a shipper’s goods by truck between the shipper’s facility and
a transloading facility, where the goods are transferred between

the truck and a rail car." UP/SP-2"'5 at p. 2. SPI requests the

Board to clarify that the foregoing is an illustration of
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transloading, and is not the exclusive definition of
transloading. Transloading may be, and is, achieved through
produ~t transfer between rail cars; and it may be achieved
through product transfer in other circumstances, involving, for
example, barges or intermodal containers. Considering
Applicants’ preference for narrcw interpretation of the
conditions imposed by the Board, SPI urges the Board to take the
opportunity of ruling on the transloading issue to assure
clarification that the term "transload" itself, as well as the

condition imposed, is broadly construed.

III. TexMex Conditions

Third, SPI supports the Petition of the Texas Mexican
Railway to reconsider the limitation imposed upon the trackage
rights granted to the TexMex. Plastics, as the Board recognizes
in Decision No. 44, are a key component of the Houston area
transportation market. As demonstrated by SPI, 15.6% of the Gulf
Coast plastics market is served via the PTRA, the traffic to

which the TexMex would gain access as a result of the trackage

rights granted to that carrier by the Board.

SPI concurs with TexMex concerning the need to preserve
competition in the houston market. SPI further respectfully
submits that the limitation that TexMex may serve trackage rights
traffic only if there is a prior or subsequ .nt movement on the
Laredo-Robs.own-Corpus Christi line has been held by the Board in

this proceeding as inconsistent with service to the plastics
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industry and therefore would frustrate TexMex’s use of the
trackage rights authority. This results, as recognized by :he
Board, from the production éycle whereby plastics resins
primarily move from production into rail cars which move to
storage prior to being identified to a particular customer.

Decision No. 44 at p. 151. Consequently, the Board struck

routing limitations set forth in the CMA agr:emrnt with regard to

BNSF's access to the Lake Charles area traffic, acknowledging
that shippers require "a full range of destinations, without
which shippers may be hesitant to use BNSF services for any
shipments requiring SIT." Id. at 153; see generally Decision No.
44 at pp. 152-153. The Board’s reasoning applies equally to
shipper use of TexMex service.

The Board appreciates in Decision No. 44 that the extensive
parallelism between the UP and the SP systems requires
ameliorating conditions. The Board further holds that the TexMex
connection to Mexico is important and must be preserved. Such
preservation requires that éhippers have a routing option
independent of Applicants and BNSF. Without debating whethe: the
Houston market is a 3-to-2 or a 2-to-1 market, TexMex must be

given the opportunity to succeed in its assigned mission.W

w However one characterizes the Houston market, the Board has
gone to substantial lengths to preserve competition in the Gulf
Coast, including che access afforded to BNSF, the imposition of
common carrier responsibilities on BNSF, and subjecting BNSF to
oversight as part of the merger approval conditions. These
conditions evidence that the Board recognizes the potential
tenuousness of BNSF'’'s competition in the Gulf Coast. BNSF itself
so acknowledges, stating in its Petition for Clarification that
(continued...)
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Conflict between principles and practicalities, to the extent
they exist, must be resolved in favor of affording the trackage
rights operations the full opportunity to achieve the intended
purpose, rather than giving pre-eminence to the principle that
the Board will not preserve three-carrier competition at the
potential expense of the opportunity of the TexMex to succeed and

even survive.Y?

WHEREFORE, THE PREMISES CONSIDERED, The Society of the
Plastics Industry, Inc., respectfully urges the Surface
Transportation Board to affirm that the conditions imposed in
Decision No. 44 are intended to facilitate the maintenance of
competition in a post UP/SP merger environment and therefore to
rule favorably on the Petitions for Clarification of t.e BNSF,
Geneva Steel and the Railroad Commission of Texas, to grant the

Petition to Reopen of TexMex and remove the restriction upcn

operation under the trackage rights granted to that carrier, and

to deny the Request for Clarification sought by Applicants and,

W(,..continued)

"Even moderate risk aversion [by shippers] could forestall the
advent of open competitive bidding indefinitely, if not forever."
BN/SF-65 at p. 7.

w While SPI fully supports TexMex in its Petition to Reopen,
SP1 further observes that the volume of traffic potentially
subject to diversion by unrestricted TexMex access to the Houston
market may be limited, as evidenced by the Petition for
Reconsideration of the Dow Chemical Company, wherein Dow seeks
trackage rights between its build-out point at Texas City and
either New Orleans and Memphis or Baton Rouge in lieu of a
connection with KCS at Beaumont. See DOW-27.
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(ét) in doing so, to clarify that "tiansloads" can take effect in

~— circumstances other than a rail/truck transfer.

Respectfully submitted,

/‘\(\Mﬁ& ub\'u;

Martin W} Bercovici
Douglas J}. Behr
KELLER EECKMAN LLP
1001 G Stfeet, NW
Suite 500] West
Washingtoh, DC 20001
(202) 434-4100

(202) 434-4646 (FAX)

Attorneys for The Society of the
Plastics Industry, Inc.

September 23, 1996
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Ingustry,. inec.:

MARTIN W. BERCOVICI, ESQ.

Keller and Heckman

1001 G Street, N.W.

Washington, D.C. 20001

(202) 434-4144

On behalf of Union Pacific Corporation:

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044

(202) 662-6000

ALDERSON REPORTING COMPANY, INC.

(202)289-2260 (800) FOR DEPC
1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C., 20005







B2 8 ASBURY

FOUNDED 1895

September 20, 1996

Honcrable Vernon A. Williams

Secretary

Surface Transportation Board

12th Street and Constitution Avenue, N.W.
Room 2215

Washington, D.C. 20423

Re: Finance Docket 32760
Dear Mr. Secretary:

ASBURY is a shipper and receiver of petroleum coke in BCH. We have facilities in
Rodeo, California; Garland, Utah; and Clearfield, Utah. Our purpose in writing you is to
support Burlington Norihern Santa Fe’s position in this proceeding.

In order to preserve the competitive balance for customers who will be going from 2-1
rail carriers we believe it tc be important that 100% of volume cn 2-1 point contracts be
opened. If 100% of the contracts are not opened without the burden of existing
penalties or those economic penalties that may be imposed or removed it may be
impossible for BNSF to stay a viable alternative. We must maintain aiternatives and
rem vai of preconditions in existing contracts will allow us to make choices that will
include BNSF as a viable competitor at 2-1 points. If something less than 100% is
decided then we ask that it be conditioned with a provision that shippers have the right
to soiicit competitive bids from BNSF if UPSP offers to modify the terms of a contract.
itis our view that the shipper not the applicants should control and designate which
portion of our business shoulc be open to competition.

On the issue of UPSP petitioning to limit the access of BNSF on transloading and new
facilities. We would oppose such conditions being imposed. Competitive access and
the ability to have competitive means to move our products are the issues here. If we
lose thie right to alternative means to transport goods real or implied we will lose a
valuable toc! in our negotiations with the carriers. . Therefore we would ack that the
Board deny this petition.

ASBURY GRAPHITE INC. OF CALIFORNIA
ASBURY FLUXMASTER OF UTAH

~ =NTERED
Oftice of the Sec rstary

%/,5/2/%,;__) | SEP 24 199¢

Richard Cameron

Sales Coordinator and Manager ga{)t of
ublic Record

Asbury Graphite Inc. of California / Asbury Iluxmaster of Utah Inc.
2855 Franklin Canyon Rd., Rodeo, C'A 94572
Tel: 510-799-3636 FAX: 510-799-7460
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MERIDIAN

September 18, 1996

Honorable Vernon A. Williams, Secretary
Surface Transportation Board

12th Street & Constitution Ave. NW, Room 2215
Washington, DC 20423

Attention: Finance Docket 32760
Dear Sir:

As a rail shipper on both the BNSF and UP/SP railways, I am interested in seeing that fair and
equitable competition is fostered. I, therefore, respectfully roquest that the Surface
Transportation Board clarify the manner by which the two railroads must deal with customers
affected by 2:1 poiuts of competition. It is vitally important that all parties concerned
completely understand the contract-reopener condition whereby the UP/SP must allow BNSF
access to at least 50% of the freight volume currently under contract between the customer and
UP/SP. 1 believe it behooves the Board to better define existing ambiguities regarding this
condition.

I also believe that the Board shouid deny UP/SP’s proposal that BNSF be denied the right to
serve any new facilities, including new transloading facilities which are located on any TP or
SP line over which BNSF has reserved trackage rights as a result of the UP/SP merger. Such
restriction is not in the best interest of sound competition available to the consumer.

Sincerely yours,

E=NTERED

/V 7\7’ Office of the Secratary
,«é s

John C. Genova ' SEP 2 4 1994

Vice President, Marketing Part of

5.1 Public Record

JCG/cm

ge: Matthew K. Rose, BNSF
Dewey Williams, BNSF o A

Englewood, Colorado 80111

303 - 694 - 3030

FAX: 303 - 694 - 4220
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’CT 'CT SERVICES, INC.

#1 REPURCHASE TEAM - SERVING THE AUTOMOTIVE INDUSTRY NATIONWIDE

September 13, 1996

Hcnorable Vernon A. Williams
Secretary

Surface Transportation Board
12th St. & Constitution Ave. NW
Room 2215

Washington, D.C. 20423

Dear Sir:
Attention: Finance Docket 32760

I am writing in regard to the Union Pacific/Southern Pacific merger
and how it may affect and limit competition for traffic. As a
shipper of many years on the Union Pacific, Burlington Northern,
ATSF, etc. I urge you and the Surface Transportation Board to
clarify the Board’s decision that shippers must be protected by the
contract-reopener condition and, also to deny UP/SP’'s effort to
limit shippers’ protections regarding new shipping facilities,
including new transload facilities.

Please support shipper rights.

Yours truly,

Robert C. Chambers Office of the Secretary
President

RCC:1ls SEP 2 4 1996

LIN\BNSF\UP_COMPE.TIO Part of

Public Record

HEADQUARTERS: 27650 FRANKLIN ROAD, SOUTHFIELD, MICHIGAN 48034
PHONE (81C) 351-9550 » FAX (810) 351-9556
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R ayo h i e r Transportation and Distribution

September 18, 1996

Honorable Vernon A . Williams

Secretary
Surface Transportation Board

12th Street and Consiitution Avenue , NW
Room 2215
Washington , D.C. 20423

Re: Finance Docket 32760

Dear Sir:

Rayonier is a shipper of Forest Products. Our purpose in writing you is to support Burlington
Northern Santa Fe 's position in this proceeding .

This is declare the support of Rayonier, Inc. to the BNSF petition for clarification of the
Surf” ce Transportation Boards decision to modify any contracts UPSP has with shippers at
2-1 points . We also take the position that the UPSP petition to limit shippers protections
regarding new facilities and transload facilities should be denied on the basis they limit
competition.

We need to enhance competition whenever and wherever possible.

Sincerely,

y

Terry L. Bunch
Director of Transportation and Distribution

4470 Savannah Highway e P. O. Box 2070 e Jesup, GA 31545-2070
Telephone (912) 427-5000 e Fax (912) 427-5045
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September 20, 1996

23733 North Scottsdale Road
Scottsdale, Arizona 85255

P.O. Box 12999
Honorable Vernon A. Williams FOaNatwe. A Ss
Secretary .

Surface Transportation Board

12th Street and Constitution Avenue, N.W.

Room 2215

Washington, D.C. 20423
RE: Finance Docket 32760
Dear Mr. Secretary:

Giant Refining Company, a division of Giant Industries Arizona, Inc. is a shipper of Ethanol,
MTEE, Toluene and Natural Gas Liquids. We conduct business in the area served in this
proceeding. Our purpose in writing you is to support Burlington Northern Santa Fe’s
position in this proceeding.

Giant believes that in order to maintain a competitive environment subsequent to the UPSP
merger that UPSP must open 100% of contract volumes at 2-1 points to BNSF. The
conditions outlined of allowing Shippers to make the decisions on whether to forego contract
provisions on volume incentives/penalties will allow us to make decisions on a competitive
basis. Without this modification we could see little economic value on our behalf to f;_vvard
business as volume penalties or incentives might cause BNSF not to have any posﬁibihty of
overcoming such provisions. Secondly we support the provision to solicit a competitive bid
from BNSF in cases where UPSP offers to modify terms of a contract with a 2-1 shii)%f)er.
This will allow us to negotiate in a competitive environment. We also believe it slipiﬂd be the
shipper not the carriers that decide what business we choose to offer under any opgép_ing of
contract provisions in order to maintain our ability to get the most competitive oﬁfﬁ"

On the issue of the UPSP request to limit the access of BNSF on transloading and new
facilities, we would oppose such conditions being imposed. Comp:titive access and the ability
to have competitive means to move our products are the issues here. If we lose the right to
alternative means to transport goods real or implied we will lose a valuable tool in our
negotiations with the carriers. Therefore we would ask that the Board deny this petition.

.. ENTERED
Otfice of the Secretary

Corporate Government 2nd Public Affairs

SEP 2 4 199
[5 ] Partof

Public Record

GMSimmn
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Commerc:al Metals Lompamy P.0. Box 1046 Dallas, Texas 75221-1046

Honorable Vernon A. Williams

Secretary

Surface Transportaticn Board

12th Street and Constition Avenue, N.W.
Room 2215

Washington, D.C. 20423

Re: Finance Docket 32760
Dear Mr. Secretary:

Commercial Metals Company and subsidiaries manufacture,
recycle and market steel and metal products and related
materials through a network of over 90 locations in the
United St.tes, many of which are in the area served in this
proceeding.

Our company is in full support of the Burlington Northern
Santa Fe’s position in this proceeding. We urge the Surface
Transportation Board to (1) clarify that shippers must be
protected by the contracf-reopener condition and (2) deny
UP/SP’s effort to limit shippers’ protections regarding new
shipping facilities, including new transload facilities.

Slncerelyé urs,

R. W. Bird

Corporate Traffic Manager
Commercial Metals Company :
======iﬁﬁ§ﬁﬁ======r
Office of the Secretary

SEP 2 4 1996’

Part of
‘5‘ Public Record

7800 Stemmons Fwy. Telephone. 214-689-4300 W.U. Telex: 73-2264 Fax: 214-689-4320







CENTEX AMERICAN GYPSUM COMPANY

DAVID EMANUEL
VICE PRESIDENT OF MARKETING
AND SALES

September 17, 1996

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

12th Street and Constitution Avenue, N.W.
Room 2215

Washington, DC 20423

e
RE: Finance Docket

Dear Mr. Secretary:

Centex American Gypsum Company is a shipper of gypsum wallboard. We conaiict business in the area
served in this proceeding. Our purpose in writing you is to support Buriington Northern Santa Fe’s
positiun in this proceeding.

In order to maintain a competitive environment for customers who will be going from 2-1 rail carriers, we
believe it to be crucial that 100% of volume on 2-1 point contracts be opened. If 100% of the contracts
are not opened without the burden of existing penalties or those economic penalties that may be imposed
removed, it may be impossible for BNSF to stay a viable alternative. We must maintain alternatives and
removal of preconditions in existing contracts will allow us to make choices that will include BNSF as a
viable competitor at 2-1 points. If something less than 100% is decided, then we ask that it be conditioned
with a provision that shippers have the right to solicit competitive bids from BNSF if UPSP offers to
modify the terms of a contract. It is our view that the shipper not the applicants should control and
designate which poriicn of our business should be open to competition.

On the issue of UPSP petitioning to limit the access of BNSF on transloading and new faciiities, we would
oppose such conditions being imposed. Competitive access and the ability to have competitive means to
move our products are the issues here. If we lose the right to alternative means to transport goods, real or
implied. we will lose a valuable tool in our negotiations with the carriers. Therefore, we would ask that the
Board deny this petition.

o

: ENTERED
Sincerely, | Office of the Secratary

SEP 2 4 1996

David Emanuel Pant of
Vice President, Marketing & Distributior Public Record

DE/g

P.O. BOX 80820 ALBUGQUERQUE, NEW VIEXICC 871990820 (5085) 823-2022
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! w | Westlake Polymers 2801 Post Oak Blvd.
|

o

{ Corporation NS B —
Tel: 713/960-9111

FAX: 713/960-8761
Marketing Division

September 20, 1996

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

12th Streei & Constitution Ave. N.W,
Washington, D.C.

Dear Secretary Williams, ,40 337 V2,

Westiake Polymers Corp. is a manufacturer of Polymer resins in Sulphur/Lake Charles, La. We depend,
totally, on rail transportation for our product shipments and for this reason are very sensitive to actions
which impact this, our second largest corporate expense.

We are writing in opposition to the KCS railroad’s petition to reopen/reconsider the STB’s ruling
concerning BN/SantaFe’s service access to shippers in the Lake Charles, La. area. We have previously
written to you noting our concern over efforts to restrict competition and narrow the field of servics
suppliers in the Gulf Coast area. We can think of no compelling reasen to limit BN/Santa Fe’s access to
these shippers, short of simply restricting competition. Surprisingiy, even thz KCS has been 2 strong
advocate of the idea that competition is healthy and proper in this or any other industry.

We strongly urge you to let your original ruling stand and in effect 1o “let the market work”. To do
otherwise will adversely affect our ability to negotiate efficient transportation options with all our carricrs
to the many destinations we serve.  The restrictions proposed by KCS would so limit the destinations
avoilable for negotiation, as to make them unitaportant as bargaining volumes.

We thersfore urge you to deny the KCS petition to reopen/reconsider .

Respectfuily,

Trailic Mgr.

ENTERED
Office of the Secretary

SEP 2 4 1994

Part of
Public Record
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September 23, 1996 (202) 434-4144

Vernon A. Williams

Secretary

Surface Transportation Board
Room 2215

1201 Constitution Avenue, NW
Washington, DC 20423

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Control amnd uerger --
Southern Pacific Corporation, et al.
Dear Mr. VWilliams:

Enclosed for filing in the above-captioned docket
proceeding, please find an original and twenty (20) copies of
Quantum Chemical Corporation’s Comments in Response to Petitions
for Clarification and Reconsideration /(QCC-7).

Copies of the enclosed Response are being served on All

Parties of Record.
Very ly yours,
\ A\gﬁ'

Martin W. Bercovici

Enclosures

| Office of the Secretary

SEP 2 3 1996'

Partof
Ei]!mﬂtﬂumm




TERED
(,‘nco 01 the Secretary

‘ ) SEP 23 1996 BEFORE THE
SURFACE TRANSPORTATION BOARD

E Part OfR ot \
Public HecO Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY
— CONTROL AND MERGER —
SOUTHERN PACIFIC CORPORATION,
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY
SPCSL CORP., AND THE DENVER AND @ s@
RIO GRANDE WESTERN RAILROAD COMPANY

QUANTUM CHEMICAL CORPORATION'S
COMMENTS IN RESPONSE TO
PETITIONS FOR CLARIFICATION AND RECONSIDERATION

Quantum Chemical Corporation ("Quantum") submits its comments in this response to the
petitions for clarification filed by Applicants (UP/SP-275) and the Burlington Northern/Santa Fe
("BNSF") (BN/SF-65).

Summary of Quantum's Position

Quantum, along with many others, contributed to the record in this proceeding (QCC-2 -
QCC-6 ) by expressing its concern over issues of diminished competition, especially in the Gulf
Coast region of Texas, if the merger were approved without countervailing conditions and
recommending certain conditions to be imposed upon the merger in order to preserve the
pre-merger level of competition. In Decision No. 44, the Board approved the Applicants' merger
with conditions after carefully balancing the interests of the Applicants with the interests of rail
shippers and the need for vigorous competition amongst rail carriers. The Board-imposed
conditions provided a replacement class I rail competitor, BNSF, where competition would have

been impaired, then assured that BNSF would have access to and sufficient incentives to compete




QCC-7
for traffic in the areas affected by the merger. Those conditions included adoption of the trackage
rights agreement between the Applicants and BNSF and the settlement agreement between the
Applicants and the Chemical Manufacturers Association ("CMA"). The Board then went further
and expanded upon the CMA settlement by opening "at least 50%" of Applicants' contract traffic
to the BNSF at all 2-to-1 points. In addition, the Board gave the BNSF access to new industries
along its trackage rights and to traffic moving to and from BNSF by means of build-ins/build-outs
anc :ransloading points.

The Applicants, BNSF and others now ask the Board to clarify and reconsider some of the
conditions it imposed upon the merger. Given the scope and significance of the Board's decision,
it is understandable that questions regarding operation and interpretation of the conditions should
arise. However, the Board should be vigilant and not allow any party to undo or subvert under
the guise of clarification or reconsideration the fundamental thrust of its conditions in preserving
and encouraging rail-to-rail competition after the merger, or, specifically, to dilute the access and
incentives which the Board has granted to BNSF to compete for traffic where rail-to-rail
competition would otherwise have been lost. The Board should reject all attempts to roll-back

the conditions it imposed.

Quantum wishes to comment specifically on the following points:

® Applicants' request to interpret the BNSF right to serve new transloading facilities
located on UP or SP lines over which BNSF will have overhead trackage rights as
meaning for the purpose of handling traffic transloaded to or from points on the other
merging railroad and not for the purpose of accessing exclusively-served shippers of
the merging railroad over which the BNSF has overhead rights; and

BNSF's request that the condition giving it access to at least 50% of contract volumes
for 2-to-1 points be clarified and expanded.




QCC-7

Quantum's position on these points can be briefly stated as follows:

¢ Quantum believes the Board's language pertaining to trackagze rights is clear and
unambiguous and that the Board should reject Applicants' request that the traffic
available to BNSF from new transloading facilities be restricted; and
Quantum supports the petition of BNSF, but only as to the portion that would give
shippers the responsibility for designating which portion of "at least 50%" of their
contract traffic is opened to BNSF. Quantum opposes any clarification which applies
the "at least 50%" condition on ¢ ~ontract-by-contract basis or is excessively complex

and prescriptive, or intrudes upon the shipper's ability to contract or to ship its goods
as it see fit.

Quantum's position on these points is set forth in more detail below.

L. BNSF's Access to New Transload Facilities Should Not Be Restricied.

In its approva! of the merger, the Board imposed conditions which assure BNSF will have
access to new facilities on the trackage rights it secured trom the Applicants, including new
transloading facilities. Dec. No. 44 at 145-46. These conditions are intended to have BNSF
replace the competitor which was lost with the merger of the SP into the UP. Id. at 145.

The central thrust of the Board's conditions upon the merger is to preserve meaningful
rail-to-rail competition following the merger. Where shippers faced the loss of the SP as a
competitor to the UP, or vice versa, the Board allowed BNSF to fill the void. Competition
between the UP and the SP for a shipper's traffic could have take the form of head-to-head
competition for the traffic where both carriers had acc ss to the shipper's facility, or it could have
take the form of build-in/build-outs from the shipper's facility to the competing carrier's line, or it

could take Lave the form of transloading goods from the shipper's facility to a transloading facility

on the competing carrier's line. The Board's decision sought to preserve all of these competitive

options for shippers.




QCC-7

The record in this proceeding makes it clear that the Board intended for BNSF to compete
for traffic where it was given trackage rights and that the Applicants expected BNSF to be a
vigorous and viable competitor. The Board's decision indicates that the Applicants did not go far
enough in addressing certain adverse competitive effects of the merger through the agreements it
negotiated with BNSF and CMA. Hence, the Board expanded the agreements which the
Applicants negotiated in order to assure that the trackage rights granted to BNSF were
meaningful and provided sufficient traffic density to make BNSF's exercise of those rights
attractive.

The restriction of BNSF's access to new traffic and its trackage rights via transload
facilities would diminish the competitive value of those rights. BNSF was not given trackage
rights over the entire merged system, nor over the all the lines affected by the merger. In some
instances where the SP and UP had parallel lines, trackage rights are granted over one but not the
other parallel line. Under the Applicants' requested interpretation of the "new facilities" condition,
the fact that a solely-served shipper happens to be on a line oy »r which BNSF has trackage rights
(rather than a parallel line where BNSF does not have trackage rights) would have the effect of

depriving that shipper of cne or more of the competitive options available to it prior to the

merger. The simplest and most effective manner in which to assure that pre-merger competition

is replicated is to allow BNSF to serve new transloading facilities that would be open to any
traffic, including traffic originating from the lines over which the BNSF has trackage rights.
he 50%
Quantum supports the interpretation advanced by BNSF, CMA and others that the portion

of each 2-to-1 shipper's traffic which must be opened to competition by BNSF should be




QCC-7
determined by the shipper itself. The alternative interpretations would interject complexity and
circumscribe shippers' ability to choose among competitive options.

BNSF presents credible evidence that the "at least 50%" condition could be utilized by the
Applicants in an anti-competitive manner if they are allowed to manipulate which portions of
shippers' contract volume is open for competition. Manipulation of which portion of shippers'
contract traffic is subject to the "at least 50%" condition by Applicants would diminish INSF's
incentive to bid on this traffic and thus reduce the traffic densities available to make this ~ondition
commercially meaningful.

Likewise, Applicants' interpretation that the "at least 50%" condition must be applied on a
contract-by-contract basis must be rejected. The contract traffic to be opened to BNEF should be
the aggregate volume shipped from any origin, or to any destination, regardless of the number of
existing contracts involved. To open at least 50% of the volume to BNSF on a
contract-by-ontract basis may not provide sufficient traffic density for BNSF to find such
business attractive and so not bid on it. Also, such an interpretation deprives the shipper of the
ability to competitively leverage segments of traffic, whether by commodity, destination or other
distinction, from a single location in a manner which both serves its needs and mak=s both
competitors interested in bidding.

On the cther hand, the detailed rules suggested by BNSF, which in effect would throw
open all 2-to-1 contract volume to bidding, intrude on shippers' rights to freely contract and may
serve to deprive shippers of benefits obtained in previous negotiations. The prorating of volume

commitments or incentives would likely create more controversies than it resolves. BNSF's

alternative, to simply open up 100% of contract volume for 2-to-1 shippers to bid, ignores the




QCC-7
fact that benefits and concessions in those contracts may be lost without any say by the shipper
which negotiated them. Both extremes do not achieve one of the objectives of the CMA
settlement, which was to leave the details of contract negotiations to the parties themselves.
Allowing either competitor to impose a competitive disadvantage on the other by means of
cumbersome, detailed rules for allocating the volume to be opened for bidding under the 'at least
50%" condition would not be equit:.ble nor preserve competition.

Quantum believes that it would be far simpler and more effective to leave to each shipper
the decisio. _bout what portion of its contract traffic, if any, to open to the BNSi". Allowing
shippers to choose which traffic to open to BNSF's bid would ensure that BNSF ha< an
opportunity compete for traffic that BNSF could profitably serve to the benefit of the shipper.

III. Conclusion.

Quantum believes that the clarification and interpretation of these two conditions that

provide the greatest opportunity for meaningful competition and the development of significant

traffic density for BNSF is most appropriate for a merger of this magnitude and importance.

Quantum asks the Board to reject the Applicants' position on new facilities, including transload
facilities, and that the Board provide clarification of the "at least 50%" condition for 2-to-1

contracts which places allocation of the traffic volume to be open to BNSF in the hands of the

shipper.




Respectfully submitted,

4 —
Michael P. Ferro

Quantum Chemical Corporation
11500 Northlake Drive
Cincinnati, Ohio 45249

(513) 530-6808

Attorney for Quantum Chemical Cor ,oration

MQWE oo
Martin W) Bercovici
Keller & Heckman
1001 G. Street, N.W.

Suite 500 West

Washington, DC 20001

(202) 434-410¢C

Of Counsel for Quantum Chemical Corporation

September 20, 1996

I declre under penalty of perjury that th> foregoing is true and correct. Executed this 20th day
of =i ptember, 1996 at Cincinnati, Ohio.

W ()
' MicHael P. Ferro, Attorney
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"+ BARNES&THORNBURG

Franklin Tower

Suite 500

1401 Eye Screet, N.W.
Washington, D.C. 20005
(202) 289-1313

Fax (202) 289-1330

September 23, 1996

Vernon Williams, Secretary
Office of the Secretary

Case Control Branch

Attn: Finance Docket No. 32760
Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: . Tt . "
C I-Sout} Pacific Rail C : ]
Dear Secretary Williams:
Enclosed is the origi ial and twenty (20) copies of the Response in Support of the
Petition to Reopen Decision No. 44 filed by the Texas Mexican Railway Company (TM-44)

in Finance Docket No. 32760, Union Pacific Corporation, et al., along with two (2)
additional copies to be date-stamped and returned to the undersigned.

Thank you for your assistance in this matter. If you have any questions, please feel
free to contact me.

Very truly yours,
Richsd H ﬁfve&%i//{«\/
Richard H. Streeter

RHS:kd
Enclosures

Fod

-

_E D
Office of t*:e Seacretary

SEP 2.3 1995

Part of
: Public Record
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RAILROAD COMMISSION OF TEXAS
OFFICE OF GENERAL COUNSEL

CAROLE KEETON RYLANDER, CHAIRMAN
BARRY WILLIAMSON, COMMISSIONER LINDIL C. FOWLER, JR.
CHARLES R. MATTHEWS, COMMISSIONER GENERAL COUNSEL

September 20, 1996

The Honorable Linda J. Morgan
Chairman

Surface Transportation Board
Washington, D.C.

The Honorable J.J. Simmons, III
Vice Chairman

Surface Transportation Board
Washington, D.C.

#
—__ ENIERED
Office of the Secretary

y
The Honorable Gus A. Owen SEP 2 3 199
Commissioner : g Part of
Surface Transportation Board { B Public Recerd
Washington, D.C.

e — %

Re: Response in Support of the Petition to Reopen
Decision No. 44 filed by the Texas Mexican Railway
Company (TM-44) in Finance Docket No. 32760, Union
Pacific Corporation, et al.

Dear Commissioners Morgan, Simmons, and Owen:

By this response, the Railroad Commission of Texas (the "RCT")
reaffirms its support of the Texas Mexican Railway Company's ("Tex
Mex") need for significant trackage rights between Corpus Christi,
Texas and Beaumont, Texas.

On March 26, 1996, the RCT unanimously adopted a suggested
condition to the rail merger between the Union Pacific and Southern
Pacific railroads, if approved, that the interests of the Tex Mex
be protected through trackage rights. The proposed condition was
incorporated in the RCT's Comments dated March 29, 1996 (RCT-4) and
in the RCT's Brief dated June 3, 1996 (RCT-7). In particular, the
RCT recommended that the Tex Mex be granted trackage rights between
its Corpus Christi-Laredo line, on the one hand, and Beaumont,
Texas, on the other hand. This would permit Tex Mex to interline
with its corporate affiliate thereby enhancing competition in the
South Texas market.

1701 NorTH CONGRESS AVENUE *  PosT OFFICE BOX 12967 * AUSTIN, TEXAS 78711-2967 » PHONE: 512/463-6715 FAX: 512/463-6989

TDD 800-735-2989 08 TDY 512463-7284 AN EQUAL OPPORTUNITY EMPLOYER
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’A/
The Honorable Linda J. Morgan
The Honorable J.J. Simmons, III
The Honorable Gus A. Owen

September 20, 1996
Page 2

While Decision No. 44 of the Surface Transportation Board (the
“STB") does in fact grant trackage rights to Tex Mex to connect to
Beaumont, Texas, it also contains a substantial restriction
limiting access to Tex Mex's trackage rights to shipments which are
subject to prior or subsequent movement over its Corpus Christi-
Laredo line (the "Restriction"). The RCT is concerned that the
Restriction will wreclude the ability of Tex Mex to achieve
sufficient traffic density to remain a viable competitive force.

Rather than imposing the Restriction, the RC[ suggests that
the STB consider providing the Tex Mex with access to all shippers
in the Houston area ‘ocated on Union Pacific and Southern Pacific
trackage, and on trackage cperated by the Port Terminal Railroad
Association and the Houston Belt & Terminal Railroad Company, and
allowing Tex Mex to haul traffic to and from those shippers in Tex
Mex trains operating between Houston and Beaumont on Tex Mex's
trackage rights over UP/SP lines, with the right to interchange
that traffic with Kansas City Southern at Beaumont.

Therxefore, the RCT concurs in the request of Tex Mex to remove

the Restriction as is more fully set forth in the petition filed by
Tex Mex as TM-44.

‘Veé—z’l@ours |
g.mdil C. Fowler,

General Counsel

certifi X ;

I hereby certify that on this 23"" day of September, 1996,
a true and correct copy of the foregoing letter from the Railroad
Commission of rexas (RCT-9) was served on each party of record in
Finance Docket No. 32760 via first class mail postage prepaid.

Pernndang

Kim Dang, ngrefary to
{7

Richard H. eeter, Esq.







PHILADELPHIA, PENNSYLVANIA

P REE
PEPPER. HAMILTON & SCHEETZ
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1300 NINETEENTH STREET, N.W. WILMINGTON, DELAWARE

NEW YORK, NEW YORK WASHINGTON, D.C. 20036-1683% WESTMCNT, NEW JERSEY
DETROIT, MICHIGAN 202-828-1200 LONDON, ENGLAND
HARRISBURG, PENNSYLVANIA TELEX CABLE ADDRESS: 440683 (ITT) MOSCOW, RUSSIA
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WRITER'S DIRECT NUMBER

(202)

828-1220

September 23, 1996

Via Hand-Delivery

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20549

Re: Finance Docket No. 32760
Dear Mr. Williams:
Enclosed for filing in the above referenced proceeding

are the original and 20 copies of Reply of Geneva Steel Company
to Applicants’ Petition for Clarification (GS-5) and the original

and 20 copies of Reply of Geneva Steel Company to BNSF'S Petition
For Clarification (GS-6). Also, enclosed is a 3.5 inch diskette

containing these pleadings in WordPerfect 5.1.

An extra copy of each pleading is alsc enclosed.
Please date stamp these additional copies and return them to our
messenger.
Thank you for your assistance.
Sincerely,

Michelle J. Morris

r'"""""'" ED

cc: All parties of record :
Office of the Secretary
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILRCAD CO RANY
AND MISSOURI PACIFIC RAILROAD COMPANY

—= CONTROL AND MERGER -~

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF GENEVA STEEL COMPANY TO
BNSF'S PETITION FOR CLARIFICATION

The Surface Transportation Board's ("STB") proceedings
are not “purely adversary contests." Chesapeake & O. Ry. Co. V.
United States, 704 F.2d 373, 379 (7th Cir. 1983) (Posner J.).
Instead, the STB "is supposed to protect the public interest, not
just umpire disputes." Id. This is especially true in a massive
proceeding such as the UP/SP merger where members of the shipping
public "might not have the resources or the incentives to
challenge" the Applicants' case in an exhaustive way‘.1 Id.

Ultimately, only the STB can protect the public interest.?

1. As Judge Posner noted in Chesapeake & O. Ry. Cc.. particular
members of the shipping public may not provide the STb with an
exhaustive record for a host of reasons. For example, various
shippers may have explicit or de facto confidentiality provisiorns
or undertakings not to be active in opposing the merger as a
result of negotiating rail transportation contracts or other
arrangements with Applicants. Nonetheless, the STB has the duty
to protect the general public interest with a contract
modification clause that structurally protects competition in all
circumstances. 704 F.2d at 379. Indeed, Chairman Morgan has
flatly stated that the "Board will not depend upon shippers and
affected parties to do its monitoring." Statement of Chairman

Morgan, Decision No. 44 at 240.

2. See Statement of Vice Chairman Simmons, Decision No. 44 at

241: "Here as in similar cases, the analysis must be -- what as
(continued...)




It is crystal clear that each member of the STB fully
understands their duty to vindicate the public interest:

Chairman Morgan: "If managed properly -- and the
Board has the means and the mandate to make
sure that they are -- these trackage rights
can replicate SP's existing competitive
presence and can provide market discipline
for the merged UP/SFP system. . . . The Board
will not depend upon shippers and affected
parties to do its monitoring. If competitive
harm becomes a problem we can and will
88t + « . The Board has taken this case
very seriously from the beginning and will
continue to do so." Decision No. &7,
Statement cof Chairman Morgan, at 240.

Chairman Simmons: "In this case, competition
will be preserved with the settlement
agreement and the additional conditions
recommended by this Board. Burlington
Northern Santa Fe has the ability to offer
vigorous competition to shippers at 2-to-1
points. . . . I want applicants, BNSF, and
all shippers to know that we are very serious
about monitoring. This Board is prepared to
take further action . . . if UPSP undertakes
actions that impede BNSF's ability to
compete." Decision No. 14, Statement of Vice
Chairman Simmons, at 244, 245.

Commissioner Owen: "During this oversight period

we have authority to impose additional

conditions and we will be an alert and

aggressive policeman." Decision No. 44,

Statement of Commissioner Owen.

In its Petition for Clarification. BNSF cazils upon the
STB to discharge that duty. Based on its dealings with shippers
since the issuance of Decision No. 44, BNSF -- through the

verified statement of its Senior Vice President Matthew Rose -~

puts forward the evidentiary proposition that Applicants are

2. (...continued)
a whole is in the public interest. It is this analysis and none
other that controls the debate."
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taking actions vis-a-vis the CMA Settlement Agrecment and the
contract modification condition thzt "defeats their purpose and
renders them virtual shams." BNSF Petition at 10.

The Applicants have been frank to concede that the
UP/SP merger would result in an unacceptable diminution of rail
competition in the Central Corridor unless another carrier is
granted adequate operating rights in the corridor.? oOver the
course of this proceeding, BuSF has been identified as that other
carrier. BNSF likewise has recognized that. the UP/SP merger
would violate the statutory standard unless effective rail
competition is preserved in the Central Corridor. (Ice Dep. at
34, 291, 298).

Accordingly, the Applicants and BNSF both agree that a

"competitive fix"™ is necessary in the Central Corridor to prevent

major reductions in competition for 2 to 1 shippers.4 In fact,

the Applicants and BNSF have specifically recognized that a cure
is necessary for the specific competitive problems that will
exist at Geneva if the merger is consummated without effective
conditions to mitigate anticompetitive impacts.5 The

competitive fix and cure as they have evolved in this proceeding

3. UP/SP-22, Davidson V.S. at 172-73; Rebensdorf V.S. at 296,
315, 582; UP/SP-23, Peterson V.S. at 14; Barber V.S. at 465;
Peterson Dep. at 686, Rebernsdorf Dep. at 64; Sharp Dep. at 17.

4. Rebensdorf Dep. 67, 266, 433, 543; Peterson Dep. at 689; Gray
Dep. at 61, 330; Ice Dep. at 292.

5. Rebensdorf ep. at 514, Exhibit 9 at 100011; Gray Dep. at 51;
Ice Dep. at 297; Feterson Dep. at 698, 759; Sharp Dep. at 17.
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are the BNSF operations in the Central Corridor which ha'e been

irposed as conditions to the STB's approval of the UP/SP merger.

What the BNSF's petition for clarification demonstrates
is that the public interest requires that the CMA settlement
agreement and the contract modification condition be clarified to
grant BNSF meaningful access to any shipments under contract at
2-to-1 points. It does not require the STB to revisit its entire
approach to the competitive issues in this case.

In its Petition, BNSF suggests two constructions to
create meaningful access. Geneva's interest in this matter is to
ensure that the construction chosen by the STB has the three
attributes specified in Geneva's own Petiticn for cllarification.
So long as the STB chooses a reasoned construction with these
attributes, the STB may select the particular construction of the
contract modification condition needed to provide mexuningful
access.

Respectfully submitteu

John Will Ongmaﬁ/&
Marc D. Machlin

Michelle J. Morris

PEPPER, HAMILTON & SCHEETZ
1300 19th Street, N.W.
Washington, D.C. 20036
(202) 828-1200

Counsel for Geneva Steel Company

Date: September 23, 1996




CERTIFICATE OF SEPVICE
I certify that a copy of the foregoing Reply of Geneva

Steel Company to BNSF’'s Petition For Clarification was served on
the following parties via hand delivery this 23rd day of

September, 1996:

Paul A. Cunningham Arvid E. Roach, II

Richard B. Herzog J. Michael Hemmer

James M. Guinivan Michael L. Rosenthal
HARKINS CUNNINGHAM COVINGTON & BURLING

1300 Nineteenth Street, N.W. 1201 Pennsyivania Ave. N.W.
Washington, D.C. 20036 Washington, L'.C. 20044

Judge Jerome Nelson Erika Z. Jones

Administrative Law Judge Adrian L. Steel, Jr.

FEDERAL ENERGY REGULATORY MAYER, BROWN & PLATT
COMMISSION 2000 Pennsylvania Avenue, N.W.

825 North Capitol Street, N.E. Washington, D.C. 20,06

Washington, D.C. 20426

A copy of the foregoing pleading was also sent by first

class mail to all parties of record.

Mh I 4 Mo,

Michelle J. rris
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WASHINGTON, D.C. 20005-36834

(202) 371-8037
FAX (202) 371-G¢00

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
Washington, DC 20423

Dear Secretary Williams:

Enclosed fcr filing in Finance Docket No. 32760, Union Pacifc
Corp., et al.--Control and Merger-- i i

al., are the original and twenty copies of the Comments of
Shintech, Inc., SHIN-3.

Extra cop.es of the Comments and of this letter are enclosed
for you to stamp to acknowledge your receipt of them and to return
to me in the enclosed self-addressed, stamped envelope.

By copy of this letter, service is being effected upon counsel
for each of the parties.

If you have any question concerning this filing or if I
otherwise can be of assistance, please let me know.

Sincerely yours,
Fritz/R. Kahn

enc.
¢cc: Mr. Y. Saitoh

e ——

Office of the Secretary

e—
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ORIGINAL

BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

Finance Docket No. 32760

UNION PACIFIC CORPORATION, et al.,
--CONTROL AND MERGER- - -
SOUTHERN PACIFIC RAIL CORPORATION, et al.

ENT-RED
Office of the Sectetary

SEP 2 3 1996
COMMENTS

: Part of OF
Public Record SHINTECH INCORPORATED

Shintech Incorporated of Houston, Texas ("Shintech"), pursuant
to 49 C.F.R. 1i04.13(a), respcnds to the Applicants’ Petition for
Clarification, UP/SP-275, filed August 29, 1996, as follows:

1. Shintech is the Nation’s largest producer of polyvinyl
chloride ("PVC") resin. Shintech’s entire existing PVC production
emanates from a single facility, situated in Freeport, Texas,
served by the Union Pacific Railroad Company ("UP"). Shintech has
a present production capacity of 2,800 billion pounds of PVC resin
a year and tenders for railroad transportation by UP the
preponderance of its PVC resin production annually.

g Shintech supported UP’s acquisition of the Southern
Pacific Transportation Company ("SP"), and its statement of support
was included among the shipper support statements filed by the
Applicants in their Application, filed November 30, 1995.

s




3. UP’s acquisition of SP, however, does not alleviate the
captivity of Shintech at its Freeport facility. While Shintech has
no doubt that UP’s acquisition of SP will achieve certain service
improvements which will inure to the benefit of Shintech, Shintech,
nevertheless, is persuaded that the best guarantor of responsive
railroad service and reasonable railroad rates is competition
between the carriers themselves.

4 Shintech, accordingly, was heartened by the Board’s
decision, Decision No. 44, served .‘'must 12, 1996, and the
enlargement of the trackage rights grant to which the Applicants
had agreed with the Burlington Northern Railroad Company and The
Atchison, Topeka and Santa Fe Railway Company (together "BNSF").
Specifically, Shintech welcomed the Board’s assertion, at page 46
of its unprinted decision:

We require as a condition that this provision [in the

BNSF agreement] be modified in two respects: first, by

requiring that BNSF be granted the right to serve new

facilities on both SP-owned and UP-owned track over which

BNSF will receive trackage rights; second, by requiring

that the term "new facilities" shall include transload

facilities, including those owned or operated by BNSF.

5. The Board’s condition would appear to be unambiguous and
in need of no clarification.

6. UP purports not to read the condition that way. As UP
reads the condition, there would have been no need for the Board to
enlarge the trackage rights grant.

7. In the opinion of Shintech, the enlargement of the

trackage rights grant which the Board ordered as a condition of its

approval c¢’ the UP’s acquisition of the SP was ar appropriate

B ok




response to the concerns which many trade associatioas, individual
shippers and governmental bodies expressed about the loss of
competition that the railroads’ proposal would occasion, and the
condition should not revoked.
WHE (EFORE, Shintech Incorporated asks that the Applicants’

Petitica for Clarification be denied.

Respectfully submitted,

SHINTECH INCORPORATED

By its attorney,

Suite 750 West

1100 New York Avenue, NW

Washington, DC 20005-3934
Tel.: (202) 571 8037

Due and dated: September 20, 1996

CERTIFICATE OF SERVICE

Copies of the foregoing pleading this day were served by me by

mailing copies thereof, with first-class postage prepaid, to

counsel for each of the parties.

Dated at Washington, DC, this 20th day of September 1996.







DONELAN, CLEARY, WOOD & MASER, P.C.

ATTORNEYS AND COUNSELORS AT LAW

Suite 750
1100 New York Avenue, N.W.

OFFICE: (202) 371-9500 WashineTon, D.C. 20005-3934 TELECOPIER: (202) 371-0900

‘September 23, 1996

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20549

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. -
ntrol and Merger - Southern Pacific Rail ration, et al.

Dear Secretary Williams:

Please find enclosed fer filing in the above-reference proceeding the executed
original and \wenty (20) copies of Kennecott Utah Cooper Corporation’s Reply to
Petitions for Clarification. This is designated: KENN-22. Also enclosed is a 3.5 inch
diskette containing the enclosed document in Word Perfect 5.1. As indicated in the
attached Certificate of Service, copies of this document are being served upon all parties
of record.

Thank you for your cooperation and assistance. Should you have any questions,
please do not hesitate to contact the undersigned.

Singerely yours,

Masz_
John K. Maser 111
Attorney fo: Kennecott Utah Copper
Corporation
cc: All parties of record (w/encl)

SEP 2 4 1996
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Finance Docket No. 32760 (51 rinic mesors

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

--Control and Merger--

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY OF KENNECOTT UTAH COPPER CORPORATION
TO PETITIONS FOR CLARIFICATION

Kennecott Utah Copper Corporation (“KUC”), a party of record, hereby

submits, through counsel!, its reply to recent petitions for clarification.

Specifically, KUC here replies to the following petitions: (1) Petition for
Clarification of Geneva Steel Company (GS-3) (hereinafter “Geneva Petition”), (2)
Petitioni of Burlington Northern Railroad Company and The Atchison, Topeka and

1 On June 3, 1996, the undersigned withdrew as counsel of record for KUC (KENN-20). However, KUC as
again retained the undersigned as its outside counsel of record in this proceeding, and the Board and parties are
requested to revise their service lists accordingly.
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Santa Fe Railway Company for Clarification of Decision. No. 44 (BN/SF-65)

(hereinafter “BN/SF Petition”), (3) Petition for Clarification of Entergy Services,

Inc., Arkansas Power & Light Company and Gulf States Utilities Company (ESI-
27) (hereinafter “Entergy Petition™), all dated September 3, 1996, (4) Applicants’
Petition for Clarification (UP/SP-275) (hereinafter “UP/SP Petition”) dated August
29, 1996, and (5) Letter-Petition of Railroad Commission of Texas (RCT-8)
(hereinafter “RCT Petition™), dated September 10, 1996.

All of these petitions request the Board to clarify a number of important
conditions imposed by the Board in its Decis..~ No. 44 in this proceeding served
August 12, 1996. The Geneva Petition, BN/SF Petition, the Entergy Petition and
the RCT Petition address the condition set forth on page 146 of Decision No. 44,
whereby the Applicants are required to modify contracts with shippers at 2-to-1
points to allow BN/SF access to at least 50% of the volume, hereinafter referred to
as the “contract modification condition.”> The UP/SP Petition addresses certain
aspects of Decision No. 44 pertaining to BN/SF’s right to serve new facilities and
transload facilities located on the UP or SP lines on which BN/SF will have

overhead trackage rights, hereinafter referred to as the “new facilities condition.’

2 The contract modification condition is described by the Board at page 146 of Decision No. 44 in the

following terms:
Opening Contracts at 2-to-1 points, The CMA agreement provides that,
immediately upun consummation of the merger, applicants must modify any
contracts with shippers at 2-to-1 points in Texas and Louisiana to aliow BNSF
access to at least 50% of the volume. We require as a condition that this
provision be modified by extending it to st ppers at all 2-to-1 points
incorporated within the BNSF agreement, vot just 2-to-1 in Texas and
Louisiana. The extension of this provision to all 2-to-1 points will help ensure
that BNSF has immediate access to a traffic base sufficient to support effective
trackage rights operations.

he new facilities condition is set forth at pages 145-146 of Decision No. 44, as follows:

New facilities and transloading facilitics. The BNSF agreement, as amendud by the
CMA agreement, grants BNSF the right to serve any new facilities located post-merger
on any SP-owned line over which BNSF receives trackage rights in the BNSF agreement.
The BNSF agreement further provides, however, that the term “ne v facilities’ does not

(continued . . .)
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Identification And ] Of K Utah C . :

KUC is an integrated mining, smelting, and refining company that produces
refined copper cathode, copper concentrates, copper matte and sulphuric acid,
among ther commodities. KUC’s headquarters and primary place of business are
located at Magna, Utah, which is located near Salt Lake City, Utah. KUC’s Magna
facility is heavily dependent upon rail service for thc recceipt of inbound raw
materials and the shipment of its outbound products. KUC’s Magna racility is
served directly from UP’s yard at Garfieid, Utah, and SP’s yard at Magna, Utah.
Thus, KUC is a “2-to-1 shipper” which is located at a “2-to-1 point” 2 that phrase
is used in Decision No. 44. Consequently, BN/SF will have access to KUC’s
Magna facility by virtue of the conditions imposed by the Board in Decision No.
44,

The continuation of true, meaningful competitive rail service by the UP/SP
system and the BN/SF system following consummation of the subject merger is
critical to KUC, just as the pre-merger competition between UP and SP was critical
to KUC. KUC and UP have had a long and mutually beneficial business
relationship in the past, and KUC anticipates that this salutary relationship will
continue into the future. Indeed, KUC has an overall interest in a healthy and
viable UP/SP system so that it can continue to meet KUC’s essential transportation

needs. At the same time, however, KUC also has a compelling interest in a strong

an< viable competitive BN/SF system with respect to its operations in the Central

(. . .continued)

include expansions of or additions to existing facilities or load-outs or transload facilities.
We require as a condition that this provisions be modified in two respects: first, by
requiring that BNSF be granted the right to serve new facilities on both SP-owned and
UP-owned track over which BNSF will receive trackage rights; second, by requiring that
the term “new facilities” shall include transload facilities, including those owned or
operated by BNSF.
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Corridor so that it can indeed replace and replicate the competitive services
previously provided by the SP.

In Decision No. 44 the Board approved the proposed merger of UP and SP
subject to certain important conditions designed to ameliorate anti-competitive
effects that would otherwise occur as a result of the proposed merger. Operation
by BN/SF in the Central Corridor pursuant io trackage rights clearly is one of the
essential conditions imposed by the Board. Moreover, the effectiveness of the
BN/SF trackage rights is dependent in large measure on the contract modification
condition and the new facility condition, also imposed by the Board. As the Board
stated with respect to the contract modification condition, for example, extending
the 50 reopener provision to all 2-to-1 points “. . . will help ensure that BNSF has
immediate access to a traffic base sufficient to support effective trackage rights
operations.”(Decision No. 44, at page 146). In KUC’s view, all affected parties,
UP/SP, BN/SF, affected shippers, and the Board itself, have a common interest in
facilitating real competition in the region. While there can be no guarantee that
BN/SF will in fact be competitive with UP/SP, the BN/SF must at least be in a

position to have an opportunity to compete in a me2 ringful way. The pending

petitions for clarification all address this important issue, either directly or

indirectly.

The RCT Petition raises the important, threshold question of what the Boara
meant by “50% of the volume” as used in the condition imposed at page 146 of
Decision No. 44. The term “volume” is not defined in Decision No. 44 or
otherwise explained in the record in this proceeding. As the RCT Petition points
out, page 2 thereof, without a clarification and a well-defined mechanism for
determining how BN/SF can be assured of access to at least 50% of the volume,

the Board’s contract modification condition may be rendered unworkable. KUC
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shares this coicern. Thus, KUC urges the Board to answer the questions posed by
the RCT Petition: is it 50% of the number of contracts, 50% of the total revenue,
50% of total carloads, or 50% of total tonnage?

In KUC’s considered judgment, the term “volume” should be construed as
broadly as necessary to carry out the Board’s objective. It is important to bear in
mind in this respect that the condition is designed, as earlier emphasized, to
provide a traffic base sufficieat to support effective trackage rights operations by
BN/SF. Decision 44 at 146. There should be no arbitrary exclusion of traffic by
an unduly narrow or constrained definition of the term “volume.” KUC, therefore,
suggests that one approach would be to clarify that the term “volume” has the same
meaning as used by UP/SP and affected shippers in their contracts. Under this
apprcach, if a particular contract defines “volume” in terms of tonnage, then
tonnage would be the appropriate definition for purposes of that particular contract.

5 ¢

If the term “volume” is defined in terms of “revenues,” “carloads,” or other
measures, then those measurements would be the appropriate definitions for those
particular contracts. The important point, in short, is to define the term so as to
make the potential traffic base available to BN/SF as large as necessary to help
ensure that operations under the trackage rights arrangement can indeed commence
immediately and continue on a long-term basis.

There is an additional importa~* point that should be emphasized here. The

term “volume” should be clarified by the Board to make it clear that BN/SF has

access to at least 50% of a shipper’s aggregate volume currently under UP/SP

contract in 2-to-1 locations, as opposed to defining volume more narrowly, such as
resiricting volume to specific origin-destination pairs. The Board should guard
against an unduly narrow and restricted interpretation of what is meant by the term
volume. Rather, the Board should clarify and confirm in no uncertain terms that

volume is an aggregate concept, embracing all of a shipper’s traffic under contract
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viith UP/SP even if the contract involves multiple origin-destination pairs. Any
other, more narrow interpretation would impair BN/SF’s ability to compete for a
shipper’s traffic in a meaningful and realistic way. Moreover, as discussed
hereinafter, it should be the shipper’s choice as to what specific traffic out of the
aggregate volume available will qualify for the “50% of volume” to which BN/SF
will have access.

y . . . £
IMMMWE Will Constitute The Vol \vailable T. BI!!SEW | When That Traffi
Will Be Available To BN/SFE.

A number of the pending petitions for clarification address issues 1 :lating to
the shipper’s right to choose what specific traffic will be made available to BN/SF
and when that traffic will be made available to BN/SF. The Geneva Petition
requests clarification, in this respect at page 2 thereof, as follows: “a shipper must
be free to specify which portion of its contract volume, up to 50 percent of its total
rail traffic will be granted to BNSF” and, further, that “a shipper must be free to
specify when the bid proposal from BNSF may be entertained.”

Similarly, the BN/SF Petition requests clarification, inter alia that “shippers-
not applicants- are entitled to choose and to designate (on a shipper-by-shipper,
contract-by-contract basis) the 50% of their traffic that is open to BN/Santa Fe
competition, if in fact no more than 50% of the traffic is to be opened.” (BN/SF
Petition, page 3) The Entergy Petition likewise requests clarification, among other
thin's, that “50% of the contract volume of each shipper at any 2-to-1 point must
be opened to BNSF, and not merely 50% of the aggregate contract volume of ali
shippers collectively, at a 2-to-1 point.” (Entergy Petition, page 2)

KUC agrees with the general thrust of these petitions for clarification on this

point since they are clearly in keeping with the letter and the spirit of the broad-

based conditions imposed by the Board in Decision No. 44 which are intended to
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be implemented “to replicate the competition that would otherwise be lost when SP
is absorbed into UP.” (Decision No. 44, at 145).

As the Geneva Petition argues forcefully, at pages 10-11, to replicate the
competitive environment, the contract modification condition should permit the
shipper-rather than UP- to specify which portion of at least 50% of its traffic
volume will be available to BN/SF. Similarly, as Geneva observes, ia order to
replicate competition, the shipper must have the right to entertain a bid from the
BN/SF at any time until the termination date of the contract under which the traffic
volume would otherwise move.

In short, it is important that the Board clarify that the “50% of volume”
option is in place until expiration of existing contracts between UP/SP and the
shippers, without regard to the length of time involved. Further, as emphasiz~4
earlier, the Board should clarify that BN/SF has acces: to at least 50% of a
shipper’s aggregate volume currently under contract with UP/SP at 2-to-1
locations. As a corollary to this requested clarification, the Board should further
clarify that BN/SF may gain 100% of the volume of traffic with respect to any
particular destination or destinations, so long as the total volume directed to BN/SF
does not exceed 50% of the shipper’s aggregate volume currently under contract

with U’/SP at 2-to-1 erigin locations.

A number of the pending petitions for clarification address this very
important issue. Seg, e.g., Geneva Petition, pages 9-10, and BN/SF Petition, pages

9-10. KUC agrees that the Board should exercise special care in this area in order

to ensure that shippers will not be precluded by virtue of volume incentive price

and service conditions, negative incentive terms, or similar contract conditions
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from exercising their rights under the 50% of volume contract modification
condition. If the Board fails to provide clarification in this area, there is a real
danger that the pro-competitive goals embodied in this important condition may be
seriously undercut.

KUC also urges the Eoard to clarify that all non-volume commitment
provisions, such as performance commitments, in existing, affected contracts will
remain in place, so long as the shipper does not redirect more than 50% of volume
to BN/SF. Moreover, the Board should clarify that if any such volumes are
redirected to BN/SF the “percentage of volume” commitments in existing contracts
will continue to apply to the volume of traffic that would remain available to
UP/SP. With the requested clarifications, BN/SF will have the opportunity to
compete for 50% of the volume under existing contracts, thereby providing it with
the opportunity to provide viable trackage rights ¢ perations as envisioned by the

Board.

In the UP/SP Petition the Applicants raise a number of issues that impact the
Board’s new facilities condition set forth at pages 145-146 of Decisicn No. 44. In

KUC’s view the language used by the Board with respect to the new facilities

condition is clear and unambiguous. The Board required that “BNSF be granted
the right to serve new facilities on both SP-owned and UP-owned track over which
BNSF will receive trackage rights” and that the “term ‘new facilities’ shall include
transload facilities, including those owned or operated by BNSF.” The Board
should strongly reconfirm this new facilities condition and its intended scope and
reach as to new facilities, including transload facilities to be located on lines over

which BN/SF will receive trackage rights, whether UP-owned or SP-owned. To
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the extent that the Applicants’ petiticn for clarification seeks to narrow the scope of

this condition, such petition should be denied by the Board. It musi be

remembered that the Board’s purpose in imposing the new facilities condition was
to preserve competition and to provide sufficient traffic density on the trackage
rights lines tc enable BN/SF to compete effectively. The Board should make sure
that these important goals are not frustrated by an overly narrow interpretation of
these broad-based conditions.
Conclusion

Kennecott Utah Copper Corporation respectfully requests the Board to
address these important issues and to make the clarifications as requested above.
These clarifications are necessary to implement the conditions imposed by the
Board so as to create a level playing field between UP/SP and BN/SF so that
BN/SF will be able to compete for at least SC% of the volume currently under
contract with UP/SP and otherwise to become a viable long-term competitor in the
region. The conditions imposed by the Board in its Decision No. 44 are designed
to achieve this result, and the Board should take steps to make ceitain that these
goals can be reached and that competition can take place.
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Respectfully submitted,

U Va2
John K. Maser II1
Jeffrey O. Moreno
DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.-W.
Suite 700
Washington, D.C. 20005-3934
(202) 371-9500

Attorney for Kennecott Utah Copper Corporation

September 23, 1996
Certifi f Servi

I hereby certify that I have this 23rd day of September, 1996, served a copy
of the foregoing Reply submittcd on behalf of Kennecott Utah Copper

Corporation on all parties of record, by first-class mail, postage prepaid, in

accordance with Rules of Practice.

Q@. Mg

John[K. Maser III
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Mr. Vernon A. Williams

Secretary

Surface Transportation Board

1201 Constitution Avenue, N.W.

Washington, D.C. 20423 September 19, 199

RE: Finance Docket 32760
Union Pacific Corporation, Union Pacific Railroad Company and
Missouri Pacific Railroad Company -- Control and Merger --
Southern Pacific Rail Corporation, Southcrn Pacific Transportation
Company, St Louis Southwestern Railway Company, SPCSL Corp.,
and the Denver and Rio Grande Western Railroad Company.

Mr Williams,

The Union Pacific - Southern Pacific's (UP-SP) and Burlington Northern Santa Fe
Railroad (BNSF) have both sought the Surface Transportation Board (STB) to
clarify or reopen parts of STB Decision Number 44. The BNSF's petition BNSF-65
requests clarification as it relates to the UP-SP opening up contracts at points served
by both the UP and SP (identified as 2 to 1 points) to BNSF via trackage ri2its. The
UP-SP's petition UP-SP 275 requests clarification on access to ne . - facilities and/or
new transload sites on the merged UP-SP lines that the BNSF would have access to
via trackage rights. United States Gypsum (USG), as a shipper with 2 to 1 point
plants, and, with interests in developing new facilities and new transload options on
the UP-SP, urges the STB to immediately clarify Decision Number 44. USG as a
participant and party of record in the merger proceedings submits these comments
related to the above two petitions.

v e~

[
Office of the Secretary

SEP 2 3 1996

125 South Franklin Street

Part of
icago, IL 60606-4678 Public Record

A Subsidiary of USG Corporation




Petition BNSF-65

The basis on which UP-SP contracts should be opened to BNSF is best determined
by shippers who know what unique, dedicated or shipper controlled equipment
requirements, specific service commitments, volume requirements, pricing tie-ins,
etc. are or may be needed in current UP-SP contracts. Shippers, not the UP-SP or
BNSF, are in the best position to decide on the application of BNSF's use at 2 to 1
points through direct discussions with the BNSF about all such opportunities and
whether the UP-SP contract warrants opening up to the BNSF.

The UP-SP's narrow interpretation of the STB's decision on opening 2 to 1 point
shippers contracts to BNSF according to UP-SP's decisions will not result in
shippers using the BNSF if the BNSF cannot be competitive on price, equipment,
service, etc. A blanket opening cf all 2 to 1 point contract is also not appropriate
due to limitations as mentioned above and due to the potential changes in pricing,
equipment access, service and other terms in long term contracts that may have a
negative effect on shipper business handled under long term contracts.

Shippers use of the BNSF trackage rights agreement will be the clearest and most
unimpeachable gauge of whether or not the BNSF should retain trackage rights, or if

another railroad should be substituted for BNSF's trackage rights, or if UP-SP track
divestiture best meets the STB's merger conditions for competitive rail access. It
will be in the BNSF's best interests to work with shippers to uncover and develop
sufficient freight to and from 2 to 1 points that will justify the BNSF's continued
access to trackage rights over the UP-SP.

Petition UP-SP 275

USG also would like to address UP-SP's request for clasification on BNSF serving
new facilities or new transload sites that may be locating on the merged UP-SP lines
where BNSF would have trackage rights. STB's Decision Number 44 cleaily does
not limit BNSF from serving new facilities or new transloading operations locating
on the merged UP-SP lines that are covered by BNSF trackage rights. In the third
paragraph on page 106 of Decision Number 44 it is stated that "(STB) will require
as conditions ... that the 'new facility' provision of the CMA agreement be extended
to require applicants to permit BNSF to serve any new facility at any point on any
SP or UP segment over which (BNSF) has been granted trackage rights; that the
term 'new facility' include new transload facilities..." The STB decision is very clear




as to the BNSF's access to business locating on the UP-SP where BNSF would have
trackage rights access.

USG, as a shipper with 2 to 1 point plants and with interests in developing new
facilities and new transload options on the UP-SP urges the STB to immediately
clarify Decision Number 44 by; 1) establishing the shipper as the decisior maker in
opening contracts at 2 to 1 points, 2) establishing the broadest interpretation as it
relates to accessing contract freight, equipment supply, service, shipper needs, etc.,
in contracts openable to the BNSF, and 3) not limit BNSF access to new facilities
or new transload sites that may locate on the merged UP-SP lines. STB's prompt
clarification of Decisicn Mumber 44 issues under the guidelines above will preserve
the intended competition between the UP-SP and BNSF.

Sincerely,

Alex J. Pavin

Director, Global Logistics

USG Interiors

United States Gypsum Company

cc. Il Partics of Record.







PHILLIPS PETROLEUM COMPANY

BARTLESVILLE, OKLAHOMA 74004 918 661-6600

TRANSPORTATION SERVICES

Sepiember 4, 1996

Mr. Vernon A. Williams

Secretary, Surface Transportation Board
12th Street & Constitution Ave., N.W.
Washington, D.C. 20423

Subject: Finance Docket No. 32760

Dear Se:-etary Williams:

My company is writing in response to the recent decision by the Surface Transportation Board
approving, with conditions, the Union Pacific-Southern Pacific merger. Phillips Petroleum
Company has strong shipping interests in the Houston area with rail freight moving in all
directions. Competitive rail service is essential for us to remain a viable supplier in the global

markets which we compete.

One of the conditions contained in the recent STB merger decision granted trackage rights to the
Texas Mexican Railway (Tex Mex) between Corpus Christi and Beaumont, but with restricted
access at Houston. Phillips supports the Tex Mex request for the service restrictions to be lifted
so full local Houston arca service can be offer by Tex Mex. Without the lifting of the service
restrictions, the Tex Mex trackage rights will be of minimal value to hundreds of shippers, small
and large alike.

Respectfully,
// ~ 2 FV——W.__ .

,,_// [: é{/m Office of the Secretary
Fred E. Watson

328 Adams Bldg. :
Bartlesville, Ok. 74004 SEP 11 1995

Part of
Public Record J
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMRAN
AND MISSOURI PACIFIC RAILROAD COMPANY
-— CONTROL AND MERGER —
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSE OF INTERESTED PARTIES
TO
MOTION OF WESTERN SHIPPERS COALITION FOR
CLARIFICATION OR RECONSIDERATION OF DECISION NO. 36

The National Industrial Transportation League
The Society of the Plastics Industry, Inc.
Coalition for Competitive Rail Transportation
The Dow Chemical Company
Kennecott Energy Company
aEEsE e International Paper Company

Office of the Secretary Sierra Pacific Power Company

Idaho Poge;l Comtgan[y

Western Coal Traffic League

MAY 2 2 199 Entergy Services, et al.

Sas of City Public Service Board of San Antonio

Public Record Texas Utilities Electric, Inc.

Wisconsin Power and Light Company

Wisconsin Public Service Corporation

Allied Rail Unions

The Attorney General of the State of Texas

The Texas Railroad Commission

The Kansas City Southern Railway Company

Texas Mexican Railway Company

Montana Rail Link, Inc.

May 21, 1996 The United States Departmerni of Justice




BEFORE THE =
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
— CONTROL AND MERGER —
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION CCMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSE OF INTERESTED PARTIES
TO
MOTION OF WESTERN SHIPPERS COALITION FOR
CLARIFICATION OR RECONSIDERATION OF RECISION NO. 36

The parties whose names appear on the cover of this Response (“Interested
Parties”), by their attorneys (whose names appear on the signature page of this filing),
submit this Response to the Motion of the Western Shippers’ Coalition (“WSC”) for
Clarification or Reconsideration of Decision No. 36. These Interested Parties support
the principa! aspect of WSC’s Motion -- to make clear that the currently-scheduled 240
minutes of oral argument will be divided between proponents and opponents of the
primary Application (“Application”) -- and urge the Board to decide that issue
promptly. However, these Intcrested Parties strongly urge the Board no* to decide the
portion of WSC’s Motion dealing with the allocation of oral ar; iment time untii* (1) all
parties file on May 24 their statement regarding oral argument; and, (2) these Interested
Parties (and perhaps others) can report to the Board (on or before June 7, 1996) on
efforts to de'velop an agreed allocation of oral argument time by the opponents of the

Application.

Q[SCLLS_SIQE

In Decision No. 36, the Board directed all parties to submit a statement to the

Office of the Secretary by May 24, 1996 identifying the issue or is. ies they wish to




address in oral argument; whether they support or oppese the Application, responsive
applications, and requests for conditions; and their desired argument time. The Board
encouraged parties to coordinate their presentations. The Board’s decision indicated
that the oral argument time would be divided between “the primary applicants
(including Burlington Northern Railroad Company and The Atchison, Topeka, and
Santa Fe Railway Company), on the one hand, and all other participants on the other.”
In its Motion, WSC asks the Board to clarify Decision No. 36 to make clear that
the currently-scheduled 240 minutes for oral argument be divided between proponents
and opponents of the Application. These Interested Parties strongly support WSC’s
request for such clarification. These Interested Parties strongly agree with WSC that

parties who support the primary application (such as Utah Railway, Canadian National,

~
and others) and who wish to participate in oral argument should be included in the oral

argument time block set aside for the primary Applicants and the BNSF.

Clarification of this matter now is particularly important in attempting to
coordinate presentations for oral argument. Until this matter is clarified, it is impossible
for parties opposing the Application in whole or in part to attempt to agree upon an
allocation of oral argument time, since it is impossible to know how many parties will be
counted in the time currently set aside in Decision No. 36 for “all other participants.”
Thus, the Board should clarify this matter promptly.

However, these Interested Parties urge the Board not to decide the second issue
raised in WSC’s motion, namely, the “general approach to allocating the two hours of
those opposed to the primary Application (in whole or in part).” WSC Motion, p. 2.
These interested parties believe that a decision on this matter by the Board would be
premature, for two reasons.

First, these Interested Parties believe that the Board should wait until after May
24, when all parties desiring to participate in oral argument must notify the Board of the
time that they desire and their position. At that time. the Board and the parties to the

case will know which parties desire to participate in oral argument, and (if the Board

" o




clarifies Decision No. 36 as requested above and by WSE) on which “side” of the oral

argument “ledger” they will be placed. At that time, a more informed decision regarding
oral argument allocation can be made !

Second, these Interested Parties desire to inform the Board that they have already
met to attempt to coordinate oral argument presentations, and have agreed to meet again
after all parties have filed their requests for oral argument on May 24. At that time, these
Interested Parties will attempt to develop an agreed allccation of oral argument time
among themselves and hopefully with other parties who oppose the primary
Application, who will by then have indicated a desire to participate in oral argument.
These Interested P'~+t-es will inform the Board of the results of these discussions on or
before June 7, 1996, so that the Board will have ample time to issue an oral argument
schedule. Thus, these Interested Parties urge the Board not\to allocate oral argument
time until after June 7, 1996.2

CONCLUSION

For the foregoing reasons, these Interested Parties respectfully request the Board
to clarify Decision No. 36 to the effect that oral argument time will be divided between,
on the one hand, Applicants, BNSF, and proponents of the Application, and, on the

other hand, all parties opposing the Application in whole or in part. In addition, these

-

1 These Interested Parties would note that they do not believe that a “corridor’” approach to
oral argument, as suggested by WSC, would necessarily be the most helpful or appropriate.
However, the precise allocation of oral argument time can best be decideu after all parties have
indicated their desire to participate in oral ar,;ument on May 24.

- A response to WSC’s motion has al eady been filed by Consolidated Rail Corporation
(Conrail). However, Conrail has indicated *!at it supports the matters addressed in this Response,
which is consisient with it’s own response.

X




Interested Parties urge the Board to deny as premature WSC’s request to allocate oral

argument time.

Mﬁé{ ithael

Frederic L. od

John K. Maser 111

DONELAN, CLEARY, WOOD
& MASER, P.C.

1100 New York Avenue, N.W.

Suite 750

Washington, D.C. 20005-3934

(202) 371-9500

Aitorneys for The National Industrial
Transporiation League, The Dow
Chemical Company. and Kennecott
Energy Company

C. Michael Loftus

John H. LeSeur

Kelvin J. Dowd
Christopher A. Mills
Slover & Loftus

1224 17th Street, NW
Washington, DC 20036

Attorneys for Western Coal Traffic
League, Entergy Services, Ltd., City
Public Service Board of San Antonio,
Texas Utilities Electric, Inc., Wisconsin
Power & Light Company, Wisconsin
Public Service Corporation

John T. Estes

COALITION FOR COMPETITIVE RAIL
TRANSPORTATION

1029 North Royal £ treet, Suite 400
Alexandria, Virginia 22314

Executive Director and Attorney for
The Coalition For Competitive Rail
Transportation

Z :) Respectfully Submitted.

Michael D. Billiel

Antitrust Division

U.S. DEPARTMENT CF JUSTICE
325 7th Street, N.W.

Suite 500

Washington, D.C. 20530

John R. Molm

Alan E. Lube!l

William A. Mullins

David B. Foshee

TROUTMAN SANDERS, LLP
1300 I Street, N.W.
Washington, D.C'.\ 20005-3314

Attorneys for The Kansas City Scuthern
Railway Company

Richard A. Allen

Andrew R. Plump

John V. Edwards

James A. Calderwood

Jennifer P. Oakley

ZUCKERT, SCOUTT, RASENBERGER
888 17th Street, N.W.

Washington, D.C. 20006

Attorneys for Texas Mexican Railway
Company, Sierra Pacific Power
Company, and ldaho Power Company

Richard H. Streeter
BARNES & THORNBERG
1401 Eye Street, N.-W.
Suite 500

Washington, D.C. 20005

Attorney for the Railroad Commission of
Texas
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Mark H. Sidrnan

Jo A. DeRoche

Ellen A. Goldstein

Paul C. Oakley

WEINER, BRODSKY, SIDMAN
KIDER, P.C.

1350 New York Avenue, N.W.

Suite 800

Washington, D.C. 20005

&

Attorneys for Montana Rail Link, Inc.

Edward D. Greenberg

GALLAND KHARASCH MORSE &
GARFINKLE, P.C.

1054-31st Street, N.W.

Washington, D.C. 20007

Attorney for The International Paper
Company

William Jackson
JACKSON AND JESSUP
Post Office Box 1240
Arlington, VA 22210

Attorneys for Save The Rock Island
Committee, Inc.

Rebecca Fisher

Assistant Attorney General
Antitiust Section

Consumer Protection Division
P.O. Box 12548

Austin, Texas 78711

Attorneys for the Office of the Attorney
General, State of Texas

May 21, 1996

William G. Maho ey

Richard S. Edelman

Donald F. Griffin

HIGHSAW, MAHONEY & CLARKE, P.C.
1050 17th Street, N.W.

Suite 210

Washington, D.C. 20036

Counsel for Allied Rail Unions
American Train Dispatchers
Department/BLE; Brotherhood of
Maintenance of Way Employees;
Brotherhood of Railroad Signalmen

Attorneys for Consolidated Rail
Corporation

Martin W. Bercovici
Douglas J. Behr

Arthur S. Gamett,gl

Leslie E. Silverman

KEI ".ER AND HECKMAN
1001 G Street, N.-W.

Suite 500 West
Washington, DC 20001

Attorneys for The Society of the Plastics
Industry, Inc., Montel USA, Inc. and
Union Carbi.: Corporation
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VIA EAND DELIVERY

Mr. Vernon A. Williams
Surface Transportation Board
Case Control Branch

Room 1324

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Control and Merger --
ific Rai tion., et al.

Dear Secretary Williams:

Enclosed for filing in the above-captioned case are one
original and twenty copies of Consolidated Rail Corporation’s
Response to the Motion of Western Shippers’ Coalition for

Clarification or Reconsideration of Decision No. 36, designated
as document CR-38.

Also enclosed is a 3.5-inch WoraPerfect 5.1 disk

containing the text of CR-38.
Singerely,
7 W

A. Stephen Hut, Jr.

Rail Corporation

Enclosures

cc: All parties of record | ENTERED '!
Office of the Secretary

MAY 2 1 1904’

Part of
E’ Public Record




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGCER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SCUTHWESTERN RAILWAY
COMPANY, SPCSL CCRP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

\

CONSOLIDATED RAIL CORPORATION’S RESPONSE
TO THE MOTION OF WESTERN SHIPPERS’ COALITION
FOR CLARIFICATION OR RECONSIDERATION OF DECISION NO. 36

Consolidated Rail Corporation ("Conrail") strongly
supports the principal aspect of the motion of the Western
Shippers’ Coalition ("WSC"), but, for now at least, opposes a
portion of WSC’s request as well.

Conrail supports the WSC request thaf, if necessarvy,
Decision No. 36 (May 9, 1996) be clarified to make clear that the

scheduled 240 minutes for oral argument will be evenly divided

between broponents and opponents of the primary Application

("Application"). Principles of fairness and due process require
such an equal allocation of time -- namely, 120 minutes
collectively to Applicants, Burlington Northern Railroad Company

and The Atchison, Topeka and santa Fe Railway Compa' 7, and to all




other aligned parties in support of the Application, and 120
minutes collectively for all parties opposed in whole or in part
to the Application. Absent this equitable division of time, the
numerous opponents would be forced to share their limited time
with parties who support the Applicants and BNSF.

Conrail, however, opposes as at least premature (and in
fact unsound) WSC'’s proposal that the Board act now to divide the
opponents’ 120 minutes for oral argument according to the

geographic region (or regions) to which their commente or

responsive applications are addressed. 1In Decision No. 36 (May

: : o, B :
9, 1996), the Board sensibly directed all parties to submit a

statement to the Cffice of the Secretary, on or before May 24,
1996, identifying (a) the issue or issues they wish to address at
oral argument; (b) whether they support or oppose the
Application, responsive applications, and requests for
conditions; and (c) their desired argument time. See Decision
Nc. 36 at 1-2. The Board further encouraged par:ies to
coordinate their presentations. Id. at 2. As WSC notes (Motion
at 3), certain parties opposing the merger (in whole or in part)
plan to meet to discuss such coordination.

Thus, before it has the benefii »f this specific
requested information from all parties -- and whatever
coordinated understandings the parties themselves consensually
reach regarding time allocation -- the Board should not attempt
to allocate the opponents’ 120 minutes. To do so now would be to

act on the basis of what may be mere surmise. After all, the May




24 submissions to the Office of the Secretary may well suggest
that requests for argument time do not divide easily between
corridors. Theve is time after the May 24 submissions for the
Board to make an appropriate allocation, after the parties have
crystallized the issues for oral argument in their May 24

submissions (after meeting and coordinating among themselves).

For the foregoing reasons, Conrail respectfully

requests the Board to affirm equal allocation of speaking time

between, on the one hand, Applicants, BNSF, aﬁd proponents of the

primary Application, and, on the other hand, all opponents of the
Application. In addition, Conrail at this stage urges the Board
to deny as premature WSC's request to divide up the orponents'
total argument time by geographic corridor.

Respectfully submitted,

Bruce B. Wilson

Constance L. Abrams

Jonathan M. Broder

Anne E. Treadway

CONSOLIDATED RAIL CORPCRATION
2001 Market Street
Philadelphia, PA 19101

(215) 209-2000

William J. Kolasky, Jr.
A. Stephen Hut, Jr.
Alex E. Rogers
WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, D.C. 20037
(202) 663-6000

May 20, 1996




CERTIFICATE OF SERV.CE

I certify that orn this 20th day of May, 1996, a copy of
the foregoing Consolidated Rail Corporation’s Response to the
Motion of Western Shippers’ Coalition ("WSC") For Clarification
or Reconsideration of Decision No. 36 was served by hand delivery
Eos

Michael F. McBride

LeBoeuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N.W.

Suite 1200

Washington, D.C. 21002-5728

Erika Z. Jones

Mayer, Brown and Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006 ~

Axrvid E. 'Roach II

S. William Livingston, Jr.
Michael L. Rosenthal
Covington & Burling

1201 Peunnsvlvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins Cunningham

1300 Ninef:eenth Street, N.W.
Washington, D.C. 20036

and served by first-class mail, postage pre-paid, to all other
parties of record on the official service list.

g £

Alex E. Rogers
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Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.w. Missouri Pacific Railroad Company
Washington, p.c. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska €8179
(402) 271-5000
8 for Southern
C Rail Corporation, ARVID E. ROACH o
Southern Pacific Transportation J. MICHAEL HEMMER
Company, St. Louis Scuthwestern MICHAEL L. ROSENTHAL
Railway Compan PCSL _Corp. and Covingtor, & Burling
The Denver and Rio G ande 1201 Pernsylvania Avenue, N.W.
Western Railroad Company P.0. Box 7566
% Washington, 2.0 20044-7566
(202) 662-5388
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILRO2
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO WSC’S MOTION CONCERNIN AR ENT

Union Pacific Corporation ("UPCW), Union Pacific
Railroad Company ("UPRR"), Missouri Pacific Railroad Company
("MPRR") ,% Southern Pacific Rail Corporation ("SPR"),
Southern Pacific Transportation Company ("SPT"), St. Louis
Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"),
and The Denver and Rio Grande Western Railroad Company
("DRGW") ,# ccllectively, "Applicants," submit this reply to
the Motion of Western Shippers’ Coalition for Clarification or
Reconsideration of Decision No. 36€.

The allocation of time at oral argument is a matter
for the Board’s discretion. We would note, howeve:r, that many

parties proposing conditions gupport the merger itself, and

that if a substantial number of such parties express an

interest in participating in oral argument, taking their time

v UPC, UPRR and MPRR are referred to collectively as "Union
Pacific." UPRR and MPRR are referred to collectively as "UP."

Y SPR, SPT, SSW, SPCSL and DRGW are referred to
collectively as "Southern Pacific." SPT, SSW, SPCSL and DRGW
are referred to collectively as "SP."




from the time available to the Applicants could cause an

imbalance in the argument. Thus, Applicants believe that the
allocation of time provided for in Decision No. 36, which the
Board will no doubt refine in response to the expressions of
interest in participating in oral argument that are filed, is
reasonable.

Respectfully submitted,

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin.Tower
Transportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUTSE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Wwashington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179

(402) 271-5000
Attorneys for Southern
Pacific Rail Corporation,
Southern Pacific Trangggrtg;igg /%VVI% t =

Compan St. Loui u - S
Railway Cor»any, SPCSL gg;p ARVID E. ROACH II

and The Denver and Rio Grande J. MICHAEL HeMMIR

Western Railroad Company MICHAEL L. ROSENTHAL
Covington & Burling
1201 Pennsylvania Avernue, N.W.
P.O. Box 7566
Washington, D.C. 20044-7566
(202) 662-5388

U

ma

May 17, 1996




CERTIFICATE OF SERVICE

I. Michael L. Rosenthal, certify that, on this 17th

day of May, 1396, I caused a copy of the foregoing document to

be served by first-class malil. postage prepaid, or by a more
expeditious manner of delivery on all parties of record in
Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office

Antitrust Division Bureau of (ompetition

Suite 500 Room 303

De,.artment of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

YA Z o

Michael L. Rosenthal
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ATTORNEYS AT LAW PROFESSIONAL CORPORATION

\ RICHARD J. ANDREANO, JR.
/ 1350 NEW YORK AVENUE, N.W.,, SUITE 800 JAMES A. BRODSKY

WASHINGTON, D.C. 270054797 ?y:—nl::f::_m

Item No. (202) 628-2000
TELECOPIER (202) 628-2011
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May 17, 1996

JOSEPH F. YENOUSKAS

*NOT ADMITTED IND.C.

BY HAND DELIVERY MRL-22

Vernon A. Williams

Secretary

Surface Transportation Board

12th and Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corporation,
Union Pacific Railroad Company, and Missouri Pacific
Railroad Company =-- Control and Merger =-- Southern
Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway
Company, SPCSL Corp., and The Denver and Rio Grande
Western Railroad Company

Dear Secretary Williams:

Enclosed for fi’ing in the above-captioned proceeding are an
original and 20 cor .es of Montana Rail Link’s Letter in Support
of Motion of Western Shippers’ Coalition for Clarificaticn or
Reconsideration of Decision No. 36,

Please acknowledge receipt and filing of this filing by
date-~stamping the enclosed acknowledgment copy of this letter and
return it to our messenger.

Very truly yours,

[ ENTERED

Office of'tho Secretary

MAY 2 0 199¢'

Part of
Public Record

Enclosure
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THIRD AND ROSSER AVENUE
PO. BOX 2679

— Wnited States Senate ZEEE

RCE, SCIENCE & TRANSPORTATION WASHINGTON, DC 20510-3405 112 ROBERTS STREET, ROOM 110
£.0. BOX 2280

WOVERNMENTAL AFFAIRS g 2396389
ENERGY & NATURAL RESOURCES A:OG'O o
INDIAN AFFAIRS "
102 NORTH 4TH STREET, ROOM 108

ETHICS
May ] 4, ] GlAN? F'_O:KS, N7D 58201
ENTERED g
) ! Office of the Secretary e u.ﬁtosfnf:‘:c;?‘e
Linda Morgan, Chairwoman o o
U.S. Surface Transportation Board .

1201 Constitution Avenue, N.W. NAY 2 9 190¢" £ %’

Washington, D.C. 20423 ™
=1 Pari of oo
Public Record g o

Dear Madam Chairwoman: - e
=

8

Udvog

NOUVLIYQd SN eL 30V 4y
03Ai1393y

I am writing to you about an application pending before the Surface Transportation
Board (STB) that seeks approval of a merger between the Union Pacific Railroad Company
(UP) and Southern Pacific Lines (SP). 1 am very concersed about the impact that this
proposed merger would have on rail competition and the likely consequence of higher rates
for shippers and consumers as well as job losses for rail labor.

As proposed, the merger would grant UP control over a reported 90% of rail traffic
into and out of Mexico, 70% of the petrochemical shipments from the Texas Gulf Coast, and
86% of the plastics storage capacity in the Texas/Louisiana Gulf region. UP acknowledges
that the merger would greatly reduce rail competition and has proposed a trackage rights
agreement with Burlington Northern/Santa Fe (BNSF) as the solution.

A trackage rights agreement, however, does not solve the problem in my judgement.
Owners of rail lines have incentives to invest in track and to work with local communities to
attract economic development. Owners have control over the service they provide - its
frequency, it reliability, its timeliness. Similar circumstances do not exist for railroads that
merely operate over someone else's iracks, subject to someone else's control. It seems to me
that affected shippers, communities, and consumers are best served by a railroad that owns its
track. An owning railroad also offers the best opportunity to retain employment for railroad
workers who would be otherwise be displaced by the proposed merger.

It is my understanding that other railroad companies have submitted proposals to
purchase some of the lines that raise competitive issues and with which the mercar
application proposes to lease lines to BNSF. It seems to me that where serious competition
issues surround specific aspects of the merger proposal, the best solution wouid be to ensure
that a competing railroad that owns the lines in questior. would provide the best assurances to

shippers and consumers.

I urge the STB to oppose the proposed UP/SP merger in its present form unless it is
conditioned on 7 divestiture that ensures adequate competition. [ urge you to give serious
consideration to alternative so'utions proposed to the STB by other railroad companies that
seek to provide competitive dervice in areas where the merger proposal raises competitive

concermns.

PRINTED ON RECYCLED ' 4PFR
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Thank you for your consideration.

Sincerely,

pr

Byron L. Dorgan
U.S. Senate

A
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Hurface Transportation Board Zﬁ

jﬁ 3276 0

Mashington, B.¢. 20423-0001

May 24, 1996

The Honorable Byron Dorgan
United States Senate
Washington, D.C. 20510

Dear Senator Dorgan:

Thank you for your recent letter regarding the proposed
merger of the Union Pacific (UP) and Southern Pacific (SP)
railroad systems. You express concern over the impact that the
proposed merger would have on rail competition and rates for
shippers, and on rail labor.

As you know, the UP-SP merger application is pending before
the Surface Transportation Board (Board), docketed as Finance
_Docket No. 32760. Because the matter is currently pendiug, it
would be inappropriate for me to comment on the merits of the
case. I can, however, assure you that the Board is committed to
fostering an efficient and competitive rail industry, and that
the Board will give careful scrutiny to competitive issues raised
in the merger proceeding. The Board also will thoroughly
consider the effect of the proposed merger on rail employees and,
as appropriate, will afford affected employees the level of labor
protection to which they are entitled by statute. I anticipate a
final decision in the merger proceeding by August 12, 1996.

I am having your letter made a part of the public record and
am hav.ng your name added to the service list, which will ensure
that you receive all future Board decision. ii the merger
proceeding. I appreciate your interest in this matter. If I may
be of further assistance, please do not hesitate to contact ne.

Sincerely,

S . . SN
Office of the Secretary ] ‘AZ"OU"“{&) VQ . 7703;44'\)
MAY 2 9 1096’ | Linda J. Morgan

Pan of
> Public Recerd
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAIL
AND MISSOURI PACIFIC RAILROAD COMPZ2
-- CONTROL AND MERGER -~

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ RESPONSE TO PETITION
OF CHARLES W. DOWNEY
TO INTERVENE AND FILE C NTS

CANNON Y. HARVEY CARL W. VON BERNUTH

LOUIS P. WARCHOT RICHARD J. RESSLER

CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower

Transportation Company Eighth and Eaton Avenues
One Markec Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000

JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Cmaha, Nebraska 68.79
(402) 271-5001

Attorneys for Southern
Pacific Rail Corporaticn, ARVID E. ROACH II
Southern Pacific Transportation J. MICHAEL HEMIER
Company, St. Louis Southwestern MICHAEL L. ROSENTHAL
Railway Company, ;”"SL Corp. and Covington & Burling
The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.
Western Ra:lroad Company P.0. Box 7566
.~ Washington, D.C. 20044-7566
(202) 662-5388

Attorneys for Union P% cific
Corporation, Union Pacific
Railroad Company and Missouri

()F{‘(;‘bdl\l- Z;iflg gngrgg ngpgg;

May 15, 1996




UP/SP-250

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILR
AND MISSOURI PACIFIC RAILROAD COMPA
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PA
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ RESPONSE TO PETITION
CF CHARLES W. DOWNEY
TO INTERVENE FI COMMENTS

Applicants Union Pacific Corporation ("UPC"),
Union Pacific Railroad Company ("UPRR"), Missouri Pacific
Railroad Company ("MPRR"), Southern Pacific Rail Corporation
("SPR"), Southern Pacific Transportation Company ("SPT"),
Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL")
and The Denver and Rio Grande Western Railroad Company
("DRGW") hereby respond to the "Petition to Intervene and to
File Comments in Response to Settlewment Agreement" (CWD-1)
of Charles W. Downey, General Chairman for UTU on SPCSL,

Gateway Western and 1C. Under all the circumstances described

by Mr. Downey, Applicants do not oppose the petition. If

Mr. Downey'’'s comments are considered, however, Applicancs

request that this response be considered as well.

b 2 Mr. Downey -appears to believe that the Gateway
Western settlement will alter the allocacion of switching

services in the Granite City, Illinois, area, that was noted




CERTIFICATE OF SERVICE

I, J. Michael Hemmer, certify that, on this 15th day
of May, 1996, I caused a copy of the foregoing document to

be served by first-class mail, postage prepaid, or by a more

expeditious manner of delivery on all parties of record in

Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition

Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20830 Washington, D.C. 20580




5. Finally, Mr. Downey calls fc: application
of New York Dock tc the settlement agreement. TIf any of the
operating changes about which Mr. Downey speculates are imple-
mented in the future, adversely affected SPCSL employees would
be fully covered pursuant to the Applicants’ acceptance of

standard labor protective conditions.

Respectfully submitted,

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHEHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporatioan
Southern Pacific Martin Tower
ransportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18.'18
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CCNLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Miscouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000

Attcrneys for Southern
Pacific Rail Corporation,
Southern Pacific Transportation
Companz, St. Louis Southwestern

The Denver and Nio Grande o B MICHAEL HEMMER

Western Railroaid Company MICHAEL L. ROSENTHAL
Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.0. Box 7566
Washington, D.C. 20044-7566
(202) 662-5388

Attorne ion_ Pa
Corporati nion

Railroad Company and Missouri

Pacifi ilroad mpan

May 15, 1996




Board would have jurisdiction over that transaction and could
impose any appropriate labor protection.

4. Mr. Downey argues that an implementing
agreement should be developed for the UP/SP-Gateway Western
settlement "prior to consummation of the UP/SP transaction.®
CWD-1, p. 4. 1In other words, Mr. Downey wants the entire
UP/SP merger to be held in abeyance pending consent by
employees of Gateway Western and SPCSL. This request is

inappropriaite f£or several reasons:

First, the request is entirely jinconsistent with

New York Dock procedures. Under New Yk Dock, a merger is

consummated first. The new company then serves notices on
organized labor of its intent to implement operating changes.
The parties then negotiate or arbitrate to reach an imple-
menting agreement. Only then are the resulting changes
implemented. There is no reason to depart from that standard
procedure and similar procedures applicable to trackage
rights.

Second, no implementing agreement is aceded at ail.
As noted above, the UP/SP settlement does not change existing
operations.

Third, it obviously would be inappropriate to allow
groups of employees in the St. Louis area, who themselves have
potentially conflicting interests, to hc_.d the entire merger
hostage, especially when it is unclear whether any changes in

operations will b= made.




in the ICC’s 1989 decision in Finance Docket No. 31522.%
Mr. Downey is incorrect. Nothing in the UP/SP-Gateway Wesciern
settlement agreement alters the allocation of switching
responsibility between Gateway Western and SPCSL in that area.
UP/SP-204, Ex. A, 1 3.

r §8 Mr. Downey also asserts that the UP/SP-Gateway
Western settlement agreement will cause Gateway Western or an
affiliate to assume responsibility for serving the Alton

Branch. CWD-1, p. 3. No such agreement has been reached.

The parties merely agreed to evaluate whegper, at some point

in the future, Gateway Western should perform t'.e switching on
that line. UP/SP-204, Ex. 1, § 4. Mr. Downey’s concerns
therefore are speculative. If such changes are made in the
future, labor protection will be available to any adversely
affected SPCSL personnel, exactly as Mr. Downey requests.

I As Mr. Downey recognizes, the 1989 arrangement
between Gateway Western and SPCSL contains a condition under
which operating responsibilities would change if Gateway
Western were acquired by a Class I railroad. The settlement
agreement nullifies that provision. 1Id., Yf 1. 1t therefore
has the effects of preserving existing operating arrangements
and avoiding any adverse affect on employees. Employees do
not need protection from the status quo. If, in the future,

Gateway Western were to be acquired by another railroad, %the

Y In that decision, the ICC did not approve or prescribe
any pattern of rail service. It merely concluded that no
regulatory action was necessary.
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\\ BEFORE THE
| SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

4ﬁﬁNION PACIFIC CORPORATION, UNION PACIFIC RAILROA
s AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN P“ACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SCUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
R10O GRANDE W.STERN RAILROAD COMPANY

~

\

il NOTICE OF FILING OF SIGNED NATIONAL COUNCIL OF
===+ FIRZMEN AND OILERS, SEIU RESPONSE TO
MONTANA RAIL LINK RESPONSIVE APPLICATION

Because of an error by aa overnight delivery company, the
signed original of The National Council of Firemen and Oilers,
SEIU Response To Montana Rail Link Responsive Application was not
received in time for filing on April 29, 1996, so a facsimile
copy was filed. The signed original of the NCFO filing is being
filed with this notice.

Respectfully submitted,

/,
~ A TN LA~

George ancisco, Jr. éQQQZ)

Vice President

The National Council of

Firemen & Oilers, SEIU

\\/) Dated: May 14, 1996




B

CERTIFICATE OF SERVICE

I hereby certify that I have this day caused to be served a

copy of the foregoing iotice Of Filing Of Signed National Council

Of Firemen And Oilers, SEIU Response To Montana Rail Link
Responsive Application, by first-class mail, postage prepaid, to
all parties of record on the attached service list.

Dated at Washington, D.C. this 14th day of May, 1996.

~

RY¥chard S. Edelman
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BEFORE THE NCFO-1
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

A

THE NATIONAL CONFERENCE OF FI AND OILERS’, SEBIU

ONSE TO MONTANA RA - SIVE

The National Conference Of Firemen And Oilers, SEIU ("NCFO”)
hereby informe the Surface Transportation Board that it is
opposed to the Responsive Application filed by Montana Rail Link,
Inc. in the above-captioned proceedings. NCFO concurs in, and
adopts as its own, the Reasponsive Comments of the Allied Rail
Unione (“ARU”) to the Montana Rail Link Reeponsive Application.
NCFO respectfully refers the Board to the ARU filing for its
statement of reasons for its opposition to the Montana Rail Link
Responsive Application,

Respectfully submitted,

é&‘ﬁ/ e L:Qi/ww
George & mpnclectd Jr.

Vice President
The National Conference of
Firemen & Oilers, SEIU




Oscar J. Abello, President
“K” Line America, Inc.
535 Mountain Avenue
Murry Hill, NJ 07974

Gene Albaugh

P. 0. Box 702

33 S. Main Street
Colfax, CA 95712

Paul C. Anderson
McDonough, Holland, et al.
1999 Harrison Street

Suite 1300

Oakland, CA 94612

Daniel R. Areilano

City Hali

708 Third Street
Brentvood, CA 94513-1396

David H. Baker

Holland & Knight

2100 Pennsylvania Avenue
Suite 400

Washington, D.C. 20037-3202

Douglas J. Behr

Keller & Heckman

1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001

Carl W. Von Bernuth
Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, PA 15018

Michael D. Billiel

Robert L. McGeorge

Angela L. Hughes

U S. Dept. Of Justice/Antitrut Div.
555 4th St., NW, Rm 9104-TEA
Washington, D.C. 20001

-~

Charles R. Bomberger
Pubiic Service of Colorado
5900 E. 39th Avenue
Denver, CO 80207

Linda K. Breggin

LeBoeuf, Lamb, Greene & MacRae, L.L.P.

1875 Connecticut Avenue, N.W,
Washington, D.C. 20009-5728

Constance L. Abrams
Consolidated Rail Corporation
Two Commerce Square

2001 Market Street, 16-A
Philadelphia, PA 19101-1416

Stephen D. Alfers
Alfers & Carver

730 17th Street (%340)
Denver, CO 80202

Wayne Anderson
Entergy Services, Inc.
639 Loyola Avenue

Mail L-ENT-26E

New Orleans, LA 70113

R. Mark Armstrong
P. O. Box 1051
Alturas, CA 96101

John D. Ballas, Agency Engineer
Industry Urban-Development Agency
15651 East Stafford Street

P. O. Box 7089

City of Industry, CA 91744

Charles N. Beinkampe

Dupont Sourcing
Wilmington, DE 19898

Cardon G. Berry

Kiowa Co. Commissioners
P. 0. Box 591

1305 GOFF

Eads, CO 81036

Lonnie E. Blaydes, Ji.
Vice President

Dallas Area Rapid Transit
P. O. Box 75266-7210
1401 Pacific Avenue
Dallas, TX 75266-7210

Lindsay Bower, Deputy Atty. General
California Department of Justice
Deputy Attorney General

50 Fremont Street

Suite 300

San Francisco, CA 94105

Michael Bressman

Wilmer, Cutler, Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420

Timm R. Adams, Chainnan
Idaho Barley Commission
1199 Main Street

Suite G

Boise, ID 83702-5630

Richai 1 A, Allen

ZUCKENT, SCOUTT ET AL.
888 17¢th Stre=t, N.W.

Suite 600

Washington, D.C. 20006-393%

Biaine Arbuthnot
Crowley County

601 Main Street
Ordway, CO 81063

Douglas J. Babb

Burlington Northern h iilroad Company
3800 Continental Plaza

777 Main Street

Fort Worth, TX 76102-5384

Janice G. Barber

Burlington Northern Railroad
3800 Continental Place

777 Main Street

Fort Worth, TX 76102

Martin W. Bercovici

KELLER AND HECKMAN
1001 G Street, N.W.

Suite SO0W

Washington, D.C. 20001-4545

Paul K. Biba, House Counsel
Formosa Plastics Corporation
9 Peach Tree Hill Road
Livingston, NJ 07039

Jared Boigon

Office of the Governor
State Capitol

Room 136

Deaver, CO 80203-1792

Christopher E. Bramhall
451 South State Street.
Room 505

Salt Lake City, UT 8411!

Steven A. Brigance

LeBoeuf, Lamb, Greene & Macrae, LLP
4025 Woodland Park Boulevard

Suite 250

Arlington, TX 76013




Patricia Britton

Kennecott Energy « ompany -
Chief Legal Officer

505 South Gillette Avenue
Gillette, WY 82716

Richard P. Bruening

The Kansas City Southern Ry. Co.

114 West 11th Street
Kansas City, MQ 64105

Richard Cabanilia

Impcerial County

Planning Department

939 Main Street

El Centro, CA  92243-2856

W. F. Carter

Albemarle Corporation
451 Florida Street

Baton Rouge, LA 70801

Betty Jo Ckristian

STEPTOE & JOHNSON

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Honorabie John R. Cook

Texas House of Representat.ves
P. O. Box 2910

Austin, TX 78768

James R. Craig

£0 Orient Railroad
4309 Cole Avenue
Suite 350

Dallas, TX 75205

Robert A. Cushing

United Transportation Union
Local 1918

12401 Hidden Sun Court

El Paso, TX 79938

Jo A. Deroche

Weiner, Brodsky, e al.

1350 New York Avenue, N.W.
Suite 800

Washington, D.C. 200054797

James V. Dolan

Union Pacific Railroad Company
Law Department

1416 Dodge Street

Omaha, NE 68179

Jonathan M. Broder
Consolidated Rail Corporation
P.O. Box 41416

2001 Market Street, 16-A
Philadelphia, PA 19101-1416

Robert M. Bruskin
Mark Schecter
Howery & Simon

1299 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

Gerzld O. Carden, Chief Deputy
Placer County Counsel

175 Fulweiler Avenue

Aubum, CA 95603

E. Calvin Cassell

Eastman Chemical Company
P. O. Box 1990

Kingsport, TN 37662

Terry L. Claassen, President
Corn Refiners Association, Inc.

1701 Peisylvania Avenue, N.W.,

Washington, D.C. 20006

Robert J. Cooney

Norfolk Southern Corporation
Law Department

Three Commercial Place
Norfolk, VA 23510-2191

C. L. Crawford, Chairman
United Transportation Union
3104 Edlooe

Room 207

Houston, TX 77027

lohn M. Cutler, Jr.
McCarthy Sweendy Harkaway
Suite 1105

1750 Pennsylvania Avenue, N.W.

Washington, D.C. 20006

Patricia E. Deitrich
SLOVER & LOFIUS
1224 17th Street, N.W.
Washington, D.C. 20036

Paul M. Donovan

LaRoe, Winn, Moerman & Donovan

3506 Idahe Avenue, N.W.
Washington, D.C. 20016

Kirk “rown
2300 South Dirksen Parkway
Springfield, IL 62764

Edmund W. Burke

Burlington Northern Railroad Company

3800 Continental Plaza
777 Main Street
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Railway Company .

1700 East Golf Road

Schaumburg, IL 60173

D. E. Thompson
General Chairman

Brotherhood of Locomotive Engineers

414 Missouri Blvd.
Scott City, MO 63780

Mark Tobey
r. O. Box 12548
Austin, TX 78711-2548

B. K. Townsend, Jr.
Exxon Chemical Americas
P. 0. Box 3272

Houston, TX 77253-3272

J. Tucker
P. O. Box 25181
Arlington, VA 22202

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, PA 18018

Gregory M. Vincent, Vice President
Tenessee Valley Auth.

Lookout Place

1101 Market Street

Chattanooga, TN 37402

Charles Wait

Baca County

P.0.Box 116
Springfield, CO 81073

Louis P. Warchot

Southern Pacific Trans. Company
One Market Plaza

San Francisco, CA 94105

Robert H. Wheeler
Oppenheimer Wo!ff & Donnelly
Two Prudential Plaza, 45th Fioor
180 North Stetson Avenue
Chicago, IL 60601

The Texas Mexican Railway Co.
P. 0. Box 419
Laredo, TX 78042-0419

Eric W. Tibbetts

P. O. Box 3766

1301 McKinney Street
Houston, TX 77253

Myles L. Tobin

Illinois Central Railroad

455 North Cityfront Plaza Drive
Chicago, IL 60611-5504

Merrill L. Travis

Itlinois Department of Transportation
2300 South Dirksen Parkway
Springfield, IL 62703-4555

Ste e Tucker, President

I ¢nver & Rio Grande Western
Employees i.abor Committee

2048 J Road

Fruita, CO 81521

U.S.D.A. Forest Service
Attn: Sue Bailenski
Physical Resources

P. 0. Box 25127
Lakewood, CO 80225

Allen J. Vogel

Minnesota DOT

395 John Ireland Bivd. Transp. Bldg.
Suite 925, Keily Annex

St. Paul, MN 55155

Thomas M. Walsh

STEPTOE & JOHNSON

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Philip D. Ward, et al.

P. O. box 351

200 First Street, SE

Cedar Rapids, IA  52406-0351

Charles H. White, Jr.
1054-Thirty-First Street, N.W.
Wasl i ngton, D.C. 20007-4492

Lynette W. Thirkill,
Logistics Manager

Gr. Salt Lake Minerals
P.O. Box 1190
Ogden, UT 84402

W. David Tidholm
Hutchesen & Grundy

1200 Smith Street (#3300)
Houston, TX 77002-4579

Gary L. Towell

Toledo, Peoria & Western
1900 East Washington Street
Cast Peoria, IL 61611-2961

Anne E. Treadway
Consolidated Rail Corporation
2001 Market Street

P.O. Box 41416
Philadelphia, PA 19101-14i6

Bemice Tutile

Kiowa County Wife
Chapter #124

13775C.R 78.5

Towner, CO 81071-9619

Gerald E. Vannetti
Resource Data Int ‘maticnal
1320 Pearl Street

Suite 300

Bouider, CO 80302

Robert P. vom Eigen
HOPKINS & SUTTER
888 16th Street, N.W.
Washington, D.C. 20006

Jeffrey A. Walter
Waterfall Towers, 201-B
2455 Bennett Valley Road
Santa Rosa, CA 95404

Richard E. Weicher

Santa Fe Pacii"c Corporation, ef al.
1700 East Guif Road
Schaumburg, IL 60173

Terry C. Whiteside

3203 Third Avenue South
Suite 301 Mtn. Bldg.
Billings, MT 59101-1945




Thomas W. Wilcox ,
DONELAN, CLEARY, WOOD
1100 New York Avenue, N.W.
Suite 750

Washington, D.C. 20005-3934

Goorge T. Williamson, Managing Dir.

Port of Housto:: Authority
P. 0. Box 2562

111 E. Loop N.

Houston, TX 77029

Frederic L. Wood

DONELAN, CLEARY, WOOD
1100 New York Avenue, N.W
Suite 750

Washington, D.C. 20005-3934

Thomas Zwica
121 West First Street
Geneseo, OL 61254

Debra L. Willen

GUERRIERI, EDMOND, et al
1331 F Street, N.W.
Washington, D.C. 20004

Bruce B. Wilson

Consolidated Rail Corporation
2001 Market Street
Philadelphia, PA 19101-1417

Edward Wytkind, Executive Di. =cto
Transportation Trades Dept., AFLUL
400 North Capitol Street, N.W.

Suite 861

Washington, D.C. 20001

Mayor Lester William,
Town of Eads
P.O.Box 8

110 W 13th Street
Eads, CC 81036

Robert A. Wimbish, Esq.

REA, CROSS & AUCHINCLOSS
1920 74 Street, NNW.

Suite 420

Washington, D.C. 20036

R. L. Young

P. O. box 700

One Memoria! Drive
Lancaster, OH 43130-0700




