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BY HAND 

Honorable Vernon A. Williams i 
Secretary ! 
Surface Transportation Board ' 
Twelfth Street and Constitution Avenue, N.W. ' 
RooT̂  2215 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corp., et a l . -- Control & Merger -- Southern 
P a c i f i c Rail Corp.. et a l . 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-captioned docket 
are the o r i g i i a l and twenty copies of Applicants' Reply to 
LCRA's P e t i t i o n f o r C l a r i f i c a t i o n (UP/SP-288). Also enclosed 
i s a 3.5-inch disk containing the te x t of t h i s pleading i n 
WordPerfect 5.1 format. 

Please note that Applicants' Reply has two versions: 
ooe, which i s being served on a l l p a r t i e s of record, contains 
appendix material that i s redacted for the public f i l e , and 
the other cont aino appendix material that includes "Highly 
c o n f i d e n t i a l " information. The "Highly C o n f i d e n t i a l " version 
i s c l e a r l y marked and i s being separately f i l e d w i t h the Board 
under seal. The Board i s being provided w i t h 20 copies of 
both versions. The "Hig.hly Confidential" version i s also 
being served on p a r t i e s on the Restricted Service L i s t rhat 
have indi c a t e d that they w i l l adhere to the r e s t r i c t i o a s of 
the p r o t e c t i v e order. 

J 
ORIGINAL 
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Honorable Vernon A. Williams 
October 11, 1996 
Page 2 

I would appreciate i t i f you would date-stamp the 
enclosed extra copy of the pleading and re t a r n i t to the 
messenger f o r our f i l e s . 

Sincerely, 

y»ir<)^Z/ZbZ^ 
Mirnael L. Rosenthal 

Enclosures 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
• AND MISSOURI PACIFIC RAILROAD COMPANY 
,̂ -- CONTROL AND MERGER --
•SOUTHLRN PACIFIC R A I L CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

\t COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO RAILCO'S CONDITION REOUEST 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEYt_JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad 
Company 
1416 Dodge Street 
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(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
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Attorneys f c r Applicants 
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t ̂ 44^ 
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C0̂  

AND MISSOURI PACIFIC RAILROAD COMPANY 
- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DEN̂ /ER AND 
RIO GRANDE WESTERl̂  RAILROAD COMPANY 

APPLICANTS' REPLY TO RAILCO'S CONDITION REOUEST 

The primary applicants, UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSu and DRGW,̂ ^ hereby reply t o "Railco, Inc.'s Reply 

i n Support of I t s Request f o r C l a r i f i c a t i o n or Modification," 

dated September 20, 1996.-^ Railco's submission f a i l s both 

procedurally and on i t s merits, and should be rejected. 

In i t s submission, Railco argues that because 

Applicants' January, 17, 1996 settlement w i t h Utah Railway 

("URC") grants URC "the r i g h t i n common w i t h UP/SP to serve 

the [formerly SP-exclusivel Savage Ind u s t r i e s , Inc. Savdyo 

Coal Terminal coal loading f a c i l i t y located cn the so-called 

CV Spur near Price, Utah," the Beard should grant Railco, 

which also operates an SP-exclusive coal loading f a c i l i t y near 

Price, Utah, access to URC. Railco i s i n c o r r e c t i n i t s 

The acronyTis used herein are the same as those i n 
Appendix B to Decision No. 44. 

^' Although 'Railco c a l l s i t s submission a "reply, " i t i s not 
a reply to any of Applicants' f i l i n g s and thus Applicants do 
not believe i t i s necessary to seek pi.rmission to f i l e t h i s 
r e ply. 
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assertion (p. 5) that Applicants do not oppose t h i s request. 

The present submission i s Railco's f i r s t f i l i n g t h r t has 

c a l l e d f o r any substantive response by A p p l i c a n t s , a n d 

Applicancs vigorously oppose Railco's condition request. 

7 

- On March 21, 1996, eight dc'iys before the March 29 
deadline f o r submitting of requests f o r conditions, Railco 
f i l e d a "Notice of Opposition to Merger and Intent to 
Pa r t i c i p a t e i n Proceedings." See Exhibit A. In i t s Notice, 
Railco indicated that i t was opposed to the merger because 
Applicants' settlement agreement wit h URC granted URC the 
r i g h t to serve the Savage Coal Terminal near Price, Utah, but 
not Railco's nearby f aci?..\ties. Railco "request [ed] that i t s 
opposition [to the merge:-] be noted." Because Railco sought 
no condition. Applicants had no occasion to respond t o Railco 
i n t h e i r r e b u t t a l f i l i n g on A p r i l 29 or i n t h e i r June b r i e f . 

Railco made no fu r t h e r submissions r e l a t e d to the merger 
u n t i l almost one month a f t e r the Board's voLing conference. 
Then, i n a l e t t e r to the Board and others-dated July 29 
Railco asked the Board to amend the URC settlement agreement 
to require that URC be granted the same access to Railco's 
loadout f a c i l i t y as i t received to Savage's f r c i l i t y . See 
Exhibit B. In an August 7 l e t t e r to the Secretary, Applicants 
indicated that they d i d not intend to respond to Railco's 
request because i t was c l e a r l y out of time and any request to 
reopen the Board's decision should be made a f t e r the w r i t t e n 
decision was served. See Exhibit C 

In a l e t t e r to the Board and others dated August 21, 
counsel f o r Railco complained thac he had not "received [any] 
reply" to his July 29 l e t t e r , and asked the Board f o r " w r i t t e n 
confirmation" that the merger would not "affecc Railco's 
access to coal markets." See Exhibit D. Counsel's complaint 
that he had received no reply to his July 29 l e t t e r was 
misguided. In Decision No. 44, served August 12, the Board 
had noted that several pa r t i e s had improperly submitted 
various requests f o r reconsideration or c l a r i f i c a t i o n a f t e r 
the v o t i n g conference but before the w r i t t e n decision had been 
issued. The Board explained that those p a r t i e s were required 
to await the w r i t t e n decision before seeking c l a r i f i c a t i o n or 
other forms of r e l i e f . Decision No. 44, p. 13 n.l3. 

F i n a l l y , on September 20, Railco f i l e d the present 
submission. 



Railco's submission i s a request f o r a condition 

that should have been f i l e d on March 29, 1996. See Decision 

No. 9, p. 15 (procedural schedule). Railco was c l e a r l y aware 

of Applicants' settlement with URC well before the March 29 

deadline. In f a c t , on March 21 Railco f i l e d a "Notice of 

Opposition to Merger and Intent to P a r t i c i p a t e i n 

Proceedings," i n which 1 1 complained that the URC settJ.ement 

was u n f a i r to Railco. Howe/er, Railco never asked the Board 

to condition the merger on Applicants' granting URC access to 

Railco; Railco simply "request[ed] that i t s opposition [to the 

merger] be noted." Railco took no f u r t h e r steps to protect 

i t s i n t e r e s t s . 

Railco's attempt to seek a condition, m.ore than a 

month a f t e r the Board has issued i t s f i n a l decision approving 

the merger, comes f a r to la^e. Railco o f f e r s no excuse f o r 

i t s delay, and i t s request should be denied on that basis 

alone. 

I f Railco's submission i s viewed as a p e t i t i o n to 

reopen, i t i s out of time. The deadline f o r such p e t i t i o n s 

was September 3, seventeen days before Railco's f i l i n g . 

49 C.F.R. § 1115.3 (e) . 

Further, even i f i t had been timely, Railco's 

submission would not com.-: close to s a t i s f y i n g the Board's 

rigorous standards f o r reopening a f i n a l decision. P e t i t i o n s 

to reopen are granted "only i n the most extraordinary 
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circumstances." Docket No. AB-33 (Sab-No. 55), Union P a c i f i c 

R.R. -- Abandonment -- Between Echo & Park City & Between 

Keetley Junction & Phoston, In Summit & Wasatch Counties. UT. 

Decision served July 11, 1990, p. 2. The Board w i l l 

recons-*der a f i n a l decision only upon a showing of material 

e r r o r , new evidence or changea circum.stances. 4 9 C.F.R. § 

1115.3(b). Railco does not attempt to allege material err o r , 

new evidence or changed circumstances, and Railco's submission 

should be denied on t h i s ground alone. See Finance Docket No. 

31231, IC Industries, Inc. -- Securities Notice of Exemption 

Under 49 CFR 7.175. Decision ser\'ed Apr. 3, 1989, p. 1 n.3. 

In p a r t i c u l a r , Railco cannot properly claim that the 

Board committed material er r o r i n f a i l i n g to grant a condition 

Railco never requested. Railco's submission presents the 

Board wit h nothing more than arguments Railco could have made 

but f a i l e d to make e a r l i e r i n the proceeding -- c l e a r l y not 

the sort of new evidence or changed circumstances required to 

support reopening. See 49 C.F.R. § 1115.3(c); see also, e.g.. 

Docket No. AB-3 (Sub-No. 56), Missouri P a c i f i c R.R. --

Abandonment -- In Atchison. Jackson. Nemaha. & Marshall 

Counties, XS, Decision served June 30, 1989, p. 2. 

Railco's request also f a i l s on i t s merits. Railco's 

complaint i s that Applicants' settlement agreement wi'h URC 

w i l l g.-uve Railco's competitor. Savage, a new r a i l 



t r a n s p o r t a t i o n option that Railco w i l l not have.-' But the 

Board has c o n s i s t e n t l y rejected such claims f o r r e l i f i f . Board 

and ICC precedent c l e a r l y estab"ish that where a shipper's 

concern i s not tha t i t i s losing a t r a n s p o r t a t i o n option, but 

that i t s competitor i s gaining one, "a condition r e q u i r i n g 

that a settlement agreement be changed to improve a pa'.ticuiar 

shipper's competitive s i t u a t i o n i s not proper." Finance 

Docket No. 3 2 549, Burlington Northern, Inc.. & Burlington 

.Northern R. R. - - Control & Merger -- Santa Fe P a c i f i c Corp & 

Atchison. Topeka & Santa Fe Rv.. uecision served Aug. 23, 

1995, p. 99. 

The Board consiscently r e l i e d upon t h i s p r i n c i p l e i n 

Decision No. 44 t o deny r e l i e f to part i e s complaining that, as 

a r e s u l t cf the merger and settlemient agreements, they would 

be disadvantaged by the improved t r a n s p o r t a t i o n options t h e i r 

competitors would gain. See Decision No. 44, pp. 183 (denying 

requests by MWBC, MFU and Montana's Governor Racicot to 

broaden the reach of the competicive options created by the 

Railco's submission (p. 2 n . l , p. 5) includes the 
inflammatory charge that Applicants made "knowingly false 
representations" and "submitted false testimony to the Board" 
concerning the Savage loadout. Applicants consider t h i s a 
very serious accusauion, and thus undertook a comprehensive 
review of the pleadings to determine the basis f o r Railro's 
charge -- since counsel could not r e c a l l any testimony or 
representations along the l i n e s challenged by Railco. Because 
Applicants were unable to i d e n t i f y any such statement, we 
contacted Railco's counsel, who acknowledged that his 
accusation was i n er r o r and that Applicants i n fa c t made no 

j such statement. Railco has agreed to withdraw i t s accusation 
y tha t Applicants mispresented the fact s . 
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BNSF pr o p o r t i o n a l rate agreement, even though "the 

p r o p o r t i o n a l rate agreement, by providing increased r a i l 

options f o r some shippers but not f o r a l l , may work to the 

disadvantage of those f o r whom increased options have not been 

provided"), 190 ( r e j e c t i n g FPC's request because FPC " i s not 

concerned that i t i s losing a transportatior. option, but that 

i t s competitors n̂ ay be c,aining one"), 191 '"USG's claim of 

competitive harm (vis-a-v..s i t s Nevada-based competitors) does 

not warrant regulatory r e l i e f " ) . 193 (denying V/eyerhacuser' s 

request f o r r e l i e f where claim was that c e r t a i n f a c i l i t i e s 

would not b e n e f i t from the pro-competitive provisions of the 

BNSF agreement). 

Moreover, contrary to Railco's suggestion (pp. 2-3), 

Applicants' settlement w i t h URC was not intended to address 

any competitive issues raised by the UP/SP merger. As 

Applicants explained i n f i l i n g the URC settlem.ent on February 

2, they entered i n t o that settlement to resolve a dispute 

about Applicants' a b i l i t y to grant trackage r i g h t s t o BNSF 

over a segme-iL of j o i n t SP/URC track. See UP/SP-74, pp. 1-2. 

Applicants' decision to resolve t h i s ccntract dispute by 

granting URC access to ad d i t i o n a l Utah coal was a business 

decision, although i t was unquestionably pro-competitive fron. 

the point of view of coal producers and consumers. Indeed, a 

witness f o r Kennecott Energy, a Colorado coal producer, 

t e s t i f i e d that w i t h URC's acce.= s to the Savage loadout 
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f a c i l i t y , " I can't t h i n k of any mine [ i n Iftah] chat couldn't 

truck to the Utah Railway and have two-for-one accecp." 

McFarlen Dep., Apr. 10, 1996, p. 30. 

F i n a l l y , Railco's claim that i t w i l l be 

disadvantaged by the increased t r a n s p o r t a t i o n options made 

available to i t s competitors makes no sense even on i t s own 

terms. Railco claims that i t competes wit h Savage to load 

coal that i s trucked to the loading f a c i l i t i e s from nearby 

mines. Railco i s apparently concerned about i t s a b i l i t y to 

a t t r a c t coal producers to truck coal to i t s f a c i l i t i e s . But 

UP/SP w i l l have no i n t e r e s t i n allowing URC to capture a l l the 

^ area coal t r a f f i c at the Savage f a c i l i t i e s . To the contrary, 

UP/SP w i l l have every incentive to encourage area producers to 

truck t h e i r product to Railco. Railco's fears are unfounded. 



'A 
R e s p e c t f u l l y submitted, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610, 861-3290 

JAMES V. DOLAN 
PAUL A. CCNLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
.02) 27L^5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r ] i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

.")ctober 10, 1996 

Atto r n e v s f o r A p p l i c a n t s 



^ CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s lOth 

day of October, 1996, I caused a copy of the foregoing 

document to be served by f i r s t - c l a s s mail, postago prepaid, or 

by a more expeditious manner of d e l i v e r y on a l l p a r t i e s of 

record i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

) 

Michael L. Rosenthal 



EXHIBTT A 

BEFORE THB SURFACE TSANSPORTA'nON BOARD 

mANCT DOCKET .NO- 32760 

NOTTCE OF OJWSmON TO MERGEil AND 
INT6WT TO T ASCnOPATB IN PWX3EE0D«S 

Please uke botice that Kailoc. lac, * Utah corporatioa engaged is 

loading ccat from Uuh coal mines onto the rail a a loeatian Li Caxboa 

Couacy, Utah, opposes the proposca ntsrgar of Unioa l^elflr. Railroad witta 

Soi'them Pacific Railroad aad intends to participate lA these procoedings. 

Railco 0]r^oses tbe proposed merger becaase tbe merger am preseo:!/ 

cbnteznplaic'd mill sabstaotially redtice coapetitioa amoa^ coal load pat 

facilides in the Carbon and Emery County area aad wiil antawfaily and 

uufairiy discrimioaie against Kai'co. 

R&ilco. Inc. is an independent load on operacioa. sittuted on real 

property coatiguoak to the Savage Coal TeminaU near Price* .UtaJr. Savage 

uses the same rail spur as Railco, Inc. and botb companiea compete for the 

privilege of loading coal fOi r&il shipment froc the sunoundinf coal mines. 

Union Pacific receotly reached a-n agreemcm with Utali Railway Company 

that would allow Ut;̂ h Railway access to the Savage Coal Terminal bat will 

aot allow Utah Railway access to Railco's facility, even though, it is right next 

to Savage. Coal contracts between producers and usert typically specify that 



the eoal will be shipped via a particnlar railroad. Because of tltis disparate 

treatment. Railco will be precluded from obtainiag any loading contracts f̂ om 

coal producers that specify shipment of their coal via Utah Railway. Such 

discriminatory treatment will eliminate fair competitioa and should not be 

condoned. 

In addltioa. Railco is advised that Uaioa Pacific haa also made 

concessions regaidinc price aad shipping tems of coal to sone oo&l prodocers 

In tbe Carbon anJi Emery wuontjp area, but will noc grant these same term* 

and concessions to other eoal producers. Such taTorable terms aad 

concessions made to only some producer* wiU discriminate unfairly among 

the eoal producer* and will reduce or eliminate fair coapetitioa in the 

market. Any soch unfair treatment among Railco'a customer* that adversely 

affect that customer's ability to compete in the market place, wilt also 

) adversely affect Railco. 

Railco requeat* that it* oppgsitioq be optrf and thac counsel be advised 

at the address below, ef all fhrthar proceeding* ia this matter. 

Dated ihi» ^ { day oT March. 199«. • 

Caii Tingstnw 
3212 South State Street 
SaU Lake Cigr. Utah S411S 
Phone: (801) 4U-145t 

CounsBl for Railco,, Inc. 

3 



EXHIBIT B 

it 
F-MARic HANSEN, P.C. 

C**-̂  t-*m crry. UTAN wins 
tAX. ISO)) ]J) .27]t 

Surface Trwsponaiion Board 
tjMi constitution Ave.. N W 
Waihia^a, D C. 20423-0001 

Michael D. BilJiel, Esq. 
U S. Depanmenrof JUMlcr 
^ m u j Divwicn. Trmsportaina Section 
3^ Seventh Street, N.W.. Room 334 
WajhiogusT,, D C. 2C530 
R. J. Bura. President 
fl'VSft?!.* Railroad Company 
1416 Dodge SLreet 
Omaha. SE 68179 

Solicitor 

Salt Lake City, UT 84101 

p. C. Orris. Prwidea 
Southern Pacific Transportation Co 
Southem Pacific Buildina 
One Market Plan 
San Francisco, CA 94105 
John M. Smith. Sr. Ococral AttoiuBy 
Somhcm Pacific Tran ôrtation Co 
Room 813. Soudwro PiciOc Buildlns 
One ,Vf*rJco Plaza 
San Francisco. CA 94J03 

LAW 06PT 

JUL 5 0 m 

July 29. 1996 

ne/AOA otmcti 

5;t?J22fi- NtVAOA Ml It 
''^•••«0»»t. n02l 733.012f 

S*»»J4ĵ W«yC0inrMy 
,^"»»f«crabbta iloaa 
Helper, UT 84526 

A. John Davis, E M 
Pniirt, Guihfti AaichteU 
f̂ î T Life Tower 
Sah Late Chy.UT 8411M495 
Attomeys for Uuh Railway Co. 

The Honorable Orrin O. Hitch 
131 Russell Senate Office BSin« 
Wwhington. D.C. 205lO ^^*"» 

Tha Honorable Rohen Benwa 
wiSniSi!? < ^ Building watWngtoo. D.C. 20510 

Tte IfotOR-ble James V. I .'.nsea 
2jW Raybwa House Oi ff e Building 
Washington. D C. 20510 ^ 

The HoBOiable Enid Green* 
515 Caoooo Buildhig 
Wsjhinpnn, O.C. 20510 

TTie Honorable WlUknx H. Otton 
440 Cannon Buildhig 
Waihii^n, D.C. 20310 

RE: Pending UP/SP merger - anticompetitive imp*:i on Railco. Inc. 

Ladies and gentlemen: 

^ d u s n ^ ^ ^ ^ S i i o ^ ^ ^ '^^ ^P'SP to serve die Savage 
CV s S ? ; , S fti3Sh!^ ^ J^aity located on the so^aSS 
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) 

Additional C<pJ Mh.. \ -rni 
^ L . . ^ * ^ ^ v : the coaJ mir 
UTAH access lo Cyprus Amax' . « „ l a x ' W f l S S ' t ' r ^ r i ^ " ^^"^ Lc). UP/SP also erant 
near Casite Gate, l/uh ""^ '^'"^ *<lj*eem tc the SP m*ln^ 
Term 
UP-. «i»S„1,T„°i^ftf Saa« 1 «• 2 ton b. .e« i„ ^ 

On iu f«ce llie Uai RaUw«y Aneemeai liws Uuli Rin.~» . . . 
lo«lout but no. »the Railco lo»lo„ ' » ^ S « s J v I l . ^ S ^ ! ! ^ ' ^ " 
o r a , u „ c « . us. . . . . . «aa„ , . S I ^ ^ - J : - ^ T ^ n T ^ ^ r r 

P ^ i n g , (attached aad incorporated here by reference). Railto ^ S s S ^ S j 

aMUd_̂ tcd to approve the laerger. object to a list of 35 lecommended coDdidoas i n ^ ^ ^ 

i&̂ iisrr.S5a"5̂ .yi!Ŝ ^ 
(35) hinally. we recoramand dtsi tbe ttoiud denv ait rwiuesti fnr r-̂ nH.tiM.. 

except tho» we have specifically l o A \ a » ^ t ^ U ^ ^ ^ \ J i ^ ^ ^ cond-uons 

One of the major coacenis raised thiougfaout by opponents nf the merger, includiag the 
Dcpaitmcnt of Justice and the Department of Tran̂ porution. was the possible aatitnistand other 
amicompetxttve consequences. Those consequences remain very oaxb a reality fbr Railco. Unless 
the present staie of attiiirs changes, upon final approval ot the merger Savage wiU be granted an 
effective monopoly over Utah Railway business for whkh Railco is now able to compete. 

Railco itapectfiilly requests that the Utah R*UwayAfiraeine« be amended aad 
that the Surface Tramqwrtation Boerd include in its final approval, a condition that Utah Railway 
be gtanisd tbe same access to RaUco's loadout fî ylity as it is given to Savage's loadout facility 
I look forward to yotjr «ply. 

Sincerely. 

(ark 
2Mu.aai 



EXHIBIT C 

A R V I D E R O A C H II 
O'tCZ ' C-tc . . c r t t * 

202 t t t «3S8 

5 .CC • -CC • • ~ 

202 778 538a 

C O V I N G T O N & B U R L I N G 
l a O l P E N N S Y L V A N I A A V E N U E N W 

P O B O X 7 S 6 6 

W A S H I N G T O N O C 2 0 0 4 4 7 5 6 0 

tZOZ) 6 6 2 - 6 0 0 0 

7Cwcr/>> totitti-attt 

A u g u s t 7, 1996 

CHOvANC 

"CC* . .© . . ' ' * * . ' 7 4«9 

•C c t . t : 7 ««9 J c 

'C.C»-O..C i l I i t 9 t t O 

• t . t r . t U < 90< 9 M BY HAND 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room ,2215 
12th St. Sc Co n s t i t u t i o n Ave., N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, iTi^iihUPacific Corp., 
et a l . -- Control & Merger -- Southern Pac i f i c 
Corp. • et a l . 

L°.ax Secretary Williams: 

The Applicants are i n receipt of a July 3 0 l e t t e r to 
Chairman Morgan from Dow, and an August 2 l e t t e r , corrected 
August 5, from KCS to Chairman Morgan r e p l y i n g to Dow. Dow's 
l e t t e r reargues a request f o r various trackage r i g h t s i n 
association w i t h a r i g h t to b u i l d i n to Dow's f a c i l i t y at 
Freeport, Texas, which the Board voted on July 3 to grant i n 
part and deny i n part. We repeat what we have said i n 
response to s i m i l a r submissions by Wichita and Amtrak: The 
record i s c l o j e d ; the Board has not yet issued i t s w r i t t e n 
decision memorializing the matters i t voted upon on July 3; 
and t h i s i s not the time to be seeking to reargue, change or 
" c l a r i f y " a Board decision that has not yet been issued. 
While the Applicants strongly disagree w i t h Dow's arguments, 
we do not propose to respond unless requested to do so by the 
Board. 

The Applicants are also i n rec e i p t of a July 2 9 
l e t t e r from Railco, Inc., to the Board, the Applicants, Utah 
Railway, DOJ and various Members of Congress asking that the 
Applicants' settlement agreenent w i t h Utah Railway ( f i l e d i n 
t h i s proceeding on February 2; be changed to allow Utah 
Railway to serve a Railco loadout f a c i l i t y at Savage. Utah, 
tha t i s s o l e l y served by SP. Railco was an active arty to 
the case, and mfoe no such request i n the comnents i t f i l e d on 
March 21, which simply opposed the merger. This was no 
inadvertent omission on Railco's part, since i t advised UP i n 
a l e t t e r dated March 22 that i t would withdraw i t s opposition 
i f UP gave i t the r e l i e f i t i s now asking the Board to grant. 
Railco's request should be denied as c l e a r l y out of time. I t 



rOv^lNGTON.* BURLING 

Honorable Vernon A. Williams 
I August 1, 1996 
/ Page 2 

should also be denied because, among other reasons, i t is 
simply one more of a large number of requests by shippers --
a l l of which the Board voted on July 3 to reject -- which seek 
to add competition that does not exist now rather than to 
r e c t i f y any loss of competition that the merger would cause. 

Sincerel)^ 

J^rvid E . Roach I I 

CC: A l l Parties of Record 



LAW OFFICES OF 

EXHIBIT D 

F. MARK HANSEN, P.C 
624 NORTH 300 W£ST SUITE 200 
SALT LAKE CITY. UTAH 84103 
TELEPHONE: 18011 533-2700 
FAX I t01l 533-2736 

r-r-l Partol 
\ 5 j PublicRacofd 

ADMITTED fC PRACTICE IN UTAH, 
ARIZONA. COLORADO ANO NEVADA. 

NEVADA OFFICE: 
5675 S VALL£Y VIEW, #200 
L4S VEOAS. NEVAOA 69111 
TELEPHONE: (702) 798-0125 

.'iUgust 21, 1996 

Surface Transporuiion Boaii 
1201 Constitution Ave .N.W 
Washington. D.C. 20423-0001 

Michael D. nilliel. Esq. 
U S Departnent of Justice 
Antitrust Division. Transportation Section 
325 Seventh Street. N.W ,̂ Room 534 
Washington. D.C. 20530 

R. J. Bums, President 
Union Pacific Railroad Company 
1416 lodge Street 
Omaha. NE 68179 

Steven A. Goodsell, General Solicitor 
Union Pacific Kaiiroad Company 
406 West 100 South 
Salt Lake City. UT 84101 

D. C. Orris, President 
Southem Pacific Transportation Co. 
Southem Pacific Buildmg 
One Market Piaza 
San Francisco, CA 94105 

John M. Smith, Sr. General Anomey 
Southem Pacific Transportation Co. 
Room 813, Southem Pacific BuUding 
One Market Piaza 
San Francisco, CA 94105 

Gary Barker. President 
Utah Railway Company 
340 Hardscrabble Road 
Helper, UT 84526 

A. John Davis, Esq. 
Prum, Gushee & Bachteii 
Suite 1850 Beneficial Life T 
Salt Lake City, UT 84111-1. 
.\nomeys for Utah Railway C 

The Honorable Orrin G. Hatch 
131 Russell Senate Office Building 
Washirgton, D C. 20510 

The Honorable Roben Bennett 
431 Dirksen Senate Office Building 
Wash-ington. D C. 20510 

The Honorable James V. Hansen 
2466 Raybum House Office Building 
Washington. D C. 20510 

The Honorable Emd Greene 
515 Cannon Building 
Washington. D C. 20510 

The Honorable William H. Orton 
440 Cannon Building 
Washington. D C. 20510 

RE: Pending UP/SP merger - anticompetitive impact on R?.ilco, Inc. 

Ladies ano gentlemen: 

I received no reply to my July 29,1996 letter. I attach a copy of that letter for your review. 
On \ugust 12, 1996 the Surface Transportation Board has issued its written opinion approving the 
merger between Union Pacific Railroad Company and Southem Pacific Transportation Company, 
apparently without addressing Railco's concerns. 

Railco respectfully requests written confirmation that the merger will not affect Railco's 
access to coal markets, and that Utah Railway will continue to have the same access to RaUco's 
loadout facility as it has to Railco's competitors including Savage's loadout facility. If Railco is 
unable to obtain written confirmation to that effect, it may be necessary for Railco to file suit for 
declaratory and other relief. However, RaUco would grcaUy prefer to resolve this matter outside 
of the court system. I look forward to your reply. 

Sincerely, 

^^^la^Ha^ 

2)41-1 002 



1>W OFFICES OF 

F. MARK HANSEN, P.C. 
624 NORTH 300 WEST. SUITE 200 
SALT LA^E CITY. UTAH 84103 
TELEPHONE (8011 ;3o-27'^0 
FAX (801! 533 2736 

ADMITTED TO PRACTICE IN UTAH. 
ARIZONA, COLORADO AND NEVAOA. 

NEVADA OFFICE: 
5675 S VALUEY VIEW #200 
LAS VECAS. NEVAOA 89118 
TELOIONE: (702! 798-0125 

July 29. 1996 

Surface Transponation Board 
1201 Constitution Ave., N W. 
Washmgton, D C. 20423-0001 

Michael D. Biiliel. Esq. 
U S. Department of Justice 
Antitrust Division, Transportation Section 
325 Seventh Street. N W., Room 534 
Washmgton, D C. 20530 

R. J. Bums, President 
Union Pacific Railrcad Company 
1416 Dodge Street 
Omaha. NE 68179 

Steven A. Goodsell. General Solicitor 
Union Pacific Railroad Company 
406 West 100 South 
Salt Lake City, UT 84101 

D. C. Orris, President 
Southem Pacific Transportation Co. 
Southem Pacific Building 
One Market Plaza 
San Francisco, CA 94105 

John M. Smith. Sr. General Anomey 
Southem Pacific Transportation Co 
Room 813, Southem Pacific Building 
One Market Plaza 
San Francisco, CA 94105 

Gary Barker, President 
Utah Railway Company 
340 Hardscrabble Road 
Helper, UT 84526 

A. John Davis, Esq. 
Pruitt. Gushee &. Bachteii 
Suite 1850 Beneficial Life Tower 
Sah Lake City. UT 84111-1495 
Anoraeys for Utah Railway Co. 

The Honorable Orrin G. Hatch 
131 Russell Senate Office Building 
Washington. D.C. 20510 

The Honorable Robert Bennett 
431 Dirksen Senate Office Building 
Washington. L.C. 20510 

The Honorable j'unes V. Hansen 
24i:6 Raybum Hocse Office Building 
Washington. D.C. 20510 

The Honorable Enid Greene 
515 Cannon Building 
Washington, D.C. 20510 

The Honorable William H. Orton 
440 Cannon Building 
Washington. D.C. 20510 

RE: Pending UP/SP merger - anticompetitive impact on Railco, Inc. 

Ladies and gentlemen: 

I represent Railco, Inc. Railco owns and operates a coal loadout facility just south of Pricr;, 
Carbon County, Utah. Railco's loadout is on Lhe same railroad spur and within shouting distance 
of a similar loadout ov̂ oied by Savage Industries, Inc. 

On January 17. 1996. Union Pacific, Southem Pacific and Utah Railway entered into a 
Settlement Agreement (the Utah Railway Agreement), which provided in part: 

I T p a f Uag^ Rights 
C) T T A H shall have the right in common with UP/SP to serve the Savage 
Industries, h)c. Savage Coal Terminal coal loading facility located on the so-called 
CV Spur near Price, Utah. 



Page 2 

2. Additional Coal Mine Acr.̂ ^ 
f IX A u '̂̂ '̂ '"O"'° access granted in Section 1 .c), UP/SP also grant 
iSr L T e ' a S . uSh'^ "̂ "'̂  "̂"̂  '̂̂ j'""''° S P S S 

4. Term 
, ,o. • • .the grants of rights under Sections 1 and 2 shall be effective only upon 
UP s acquisition of control of SP. ' * 

On its face the Utah Railway Agreement gives Utah RaUway access rights to the Savage 
loadout but not to the RaUco loadout. This would give Savage a virmal monopoly for the busit;£ss 
of all coal producers using Utah Railway. This competitive advanuge could evenmally lead to 
Railco's demise. 

By letter dated March 12, 1996, counsel for Railco notified Union Pacific of this concern, 
and asked that the Utah Railway Agreement be modified to allow Utah Railway access to the 
loadout facilities of both Savage and Railco. Union Pacific did not respond. On or about March 
21, 1996, Railco filed and served its Notice of Opposition to Merger and Intent to Participate in 
Proceedings (attached and incorporated here by reference). Railco was not advised of further 
proceedings as requested, and its concerns were apparently not addressed by the Surface 
Transportation Board. 

mm 

At the July 3 voting conference on the p oposed UP/SP merger, the Surface Transportation 
Board voted to approve the merger, subject to a list of 35 recommended conditions including the 
following: 

(11) We recommend that the Board impose as a condition the terms of the Utah 
Railway agreement. This recommcnd?.tion reflects our view that, for ceruin coal shippei s. 
the rights provided for in the Utah Railway agreeraem will ameliorate the compctiuve harm 
that would be generated by an unconditioned merger. 

(35) Finally, we recommend f-at the Board deny all requests for conditions 
except those we have specifically indicated should be granted in whole or part. 

One of the major concerns raioed 'Jiroughout by opponents of the merger, including die 
Department of Justice and the Department of Transportation, was the possible antitmst and other 
anticompetitive consequences. Those consequences remain very much a reality for Railco. Unless 
the present state of affairs changes, upon final approval of the merger Savage will be granted an 
effective monopoly over Utah Railway business for which Railco is now able to compete. 

Railco respectfully requests that the Utah Railway Agreement be amended to include, and 
that the Suiface Transportation Board include in its final approval, a condition that Utah Railway 
be granted (he same access to Railco's loadout facility as it is given to Savage's loadout facility. 
1 look forward to your reply. 

Sincerely, 

/ >, F. Mark Hansen 

2341-1001 
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October 9, 1996 

VIA HAND DELIVERY 

Honorable Vemon A. Williams 
Secretar)' 
Surface Transportation Board 
12th Street & Constitution Ave., NW 
Room 2215 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific Corp., et al.. -
Control and Merger - Southem Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned proceeding are the original and twenty (20) 
copies of Reply of Burlington Northern Rai;'oad Company and The Atchison, Topeka and 
Santa Fe Railway Company to Applicants' Motion For Leave to File Reply to the 
Submissiom, in Opposition to Applicants' Petition For Clarification (BN/SF-71). Also 
enclosed is a 3.5-inch disk containing the text of BN/SF-71 in Wordperfect 5.1 format. 

I would appreciate it if you would date-stamp the enclosed extra copy of this filing 
and return it to the messenger for our files. 

Sincerely, 

Enclosures OCT 1 4 1996 
Erika Z. Jones 



ORIGINAL 
BEFORE THE 

,\SURFACE TRANSPORTATION BOARD 

F i n a n c e D o c k e t No. 32760 

BN/3F 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C 
AND MlSSOl^-il PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIF .C 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERI'J RAILROAD C0MFA1>IY 

REPLY OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE 
ATCHISON, TOPEKA AND S.'̂ 'TA FE RAILWAY COMPANY TO APPLICANTS' 

MOTION FOR LEAVE TO FILE REPLY TO THE SUBMISSIONS 
IN OPPOSITION TO .APPLICANTS' PETITION FOR CLARIFICATION 

J e f f r e y R 
Richard E 
Janice G. 
Michael E 
Sidney L. 

, Moreland 
, Weicher 
Barber 
. Roper 
S c r i c k l a n d , J r . 

B u r l i n g t o n Northern 
R a i l r o a d Company 

3800 C o n t i n e n t a l Plaza 
777 Main S t r e e t 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

E r i k a Z. Jones 
Ad r i a n L. S t e e l , J r . 
Roy T. E n g l e r t , J r . 
Kathryn A. Kusske 

Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-200C 

and 

The Atc h i s o n , Topeka and Santa Fe 
Railway Company 

1700 East Golf Road 
Schaumburg, I l l L n c i s 60173 
(847) 9^^5-6837 

At t o r n e y s f o r B u r l i n g t o n Northern R a i l r o a d Company 
and The A t c h i s o n , Topeka ar.d banta Fe Railway Company 

October 9, 1996 



BN/SF-71 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32 760 

UNION FACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO APPLICANTS' 

MOTION rOR LEAVE TO FILE REPLY TO THE SUBMISSIONS 
IN OPPOSITION TO APPLICANTS' PETITION FOR CLARIFICATION 

Burlington Northern Railroad Company and The Atchison, Topeka 

and Santa Fe Railway Company ( c o l l e c t i v e l y , "BN/Santa Fe")-' submit 

the f o l l o w i n g Reply to Applicants' Mo^ion f o r Leave to F i l e Reply 

to the Submissions of BNSF, Dow, IPC, NITL, QCC, SPP and WCTL i n 

Opposition to Applicants' P e t i t i o n f o r C l a r i f i c a t i o n (UP/SP-285). 

BN/Santa Fe agrees, i n general, wi t h the observations of the 

National I n d u s t r i a l TranspcftaLion League, which has already f i l e d 

i t s own opposition t o Applicants' motion (NITL-24). BN/Santa Fe 

w i l l not repeat NITL's arguments but w i l l h i g h l i g h t the fo l l o w i n g 

points: 

• In UP/SP-275, Applicants purported to be seeking 
c l a r i f i c a t i o n of the Board's decision. Applicants' 
t a c t i c of seeking reopening i n the guise of 
c l a r i f i c a t i o n , however, was transparent even then, as 

The acronyms used herein f o r references to othe-^ p a r t i e s are 
the same as those i n Appendix B to Decision No. 44 



) 

Applicants f r e e l y admitted that Decision No. 44, "read 
l i t e r a l l y , " contradicted t h e i r p o s i t i o n . UF/SP-275 at 3. 

• I n the Reply that they now seek leave to f i l e . Applicants 
stray even f u r t h e r from any serious pretense at seeking 
true c l a r i f i c a t i o n of the Board's decision. They protest 
that "the transloading condition, read l i t e r a l l y , w ^ l l 
create extensive new competition" (UP/SP-285 at 3-4) --
an argument f o r reopening, not c l a r i f i c a t i o n . 

• As NITL explains, the tendered Reply does not even seek 
the same r e l i e f as the p e t i t i o n f o r " c l a r i f i c a t i o n " that 
i t purports to suppori.. Inst ead of the simple but 
misguided " c l a r i f i c a t i o n " that they previously sought, 
which would have denied shippers on the trackage r i g h t s 
l i n e s the r i g h t to transload to DN/SciuLa Fc, Applicants 
now propose only a distance-based t e s t that would apply 
to a categor' that Applicants c a l l " o f f - l i n e " shippers. 

• By changing the r e l i e f requested. Applicants have gone 
far beyond completing the record i n a manner that might 
be appropriate f o r an otherw.ise-unauthorized reply to a 
reply. Instead, they have e n t i r e l y a l t e r e d the focus of 
t h e i r request and sought to have the l a s t word on t h e i r 
a l t e r e d request, a f t e r numerous p a r t i e s had properly 
shown the flaws i n t h e i r prior- roquesc. 

• In any event, as NITL explains, Applicai- ' distance 
c r i t e r i o n should not be imposed on i t s merits. The 
imposition of such a formula would-inevitably give r i s e 
to disputes -- between shippers and Applicants, and 
betweer BN/Santa Fe and Applicants -- which the Board 
would have to spend i t s l i m i t e d resources resolving, and 
which would create marketplace uncertainty pending 
r e s o l u t i o n , to the benefit of UP/SP but t o the detriment 
of competition. Furthermore, although the general 
p r o p o s i t i o n that the Board should not condition mergers 
i n a way the creates new competition i s sound. Applicants 
f a i l t o recognize that the Board's "broad-based" 
conditions were deemed necessary to assure BN/Santa Fe 
s u f f i c i e n t density to r e p l i c a t e e x i s t i . i g competition over 
vast expanses of trackage r i g h t s . I t i s e n t i r e l y 
inappropriate to focus the microscope on a few shippers 
who might obtain benefits from the Board's condition.^ --
as Applicants seek to do -- when the Board's point was to 
protect the mass of shippers by g i v i n g BN/Santa Fe broad 
right- . 

Accordingly, BN/Santa Fe supports the arguments advanced i n 

NITL-24 and r e s p e c t f u l l y urges the Board to r e j e c t UP/S.-' s 

•2-



cor.tinuing attempt to chip away at the transloading condition the 

Board soundly imposed i n i t s decision. 

R e s p e c t f u l l y submitted. 

E r i k a Z. Jones Tones 
Ad r i a n L. S t e e l , J r . 
Roy T. E n g l e r t , J r . 
Kathryn A. Kusske 

Mayer, Brown & P i a t t 
2nnn Pennc-ylvani a Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

J e f f r e y R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. S t r i c k l a n d , J r . 

B u r l i n g t o n Northern 
R a i l r o a d Com.pany 

3800 Continen*-..ii Plaza 
777 Main S t r e e t 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

The At c h i s o n , Topeka and Santa Fe 
Railway Company 

1700 East Golf Road 
I Schaumburg, I l l i n o i s 60173 

(847) 995-6000 

At t o r n e y s f o r B u r l i n g t o n Northern R a i l r o a d Company 
and The A t c h i s o n , Topeka and Santa Fe Railway Company 

October 9, 1996 



CERTIFICATE 0^ SERVICE 

I hereby c e r t i f y that copies of Reply of Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway 

Company to Applicants' Motion For Leave to F i l e Reply to the 

Submissions i n Opposition to Applicant.s' P e t i t i o n For 

C l a r i f i c a t i o n (BN/SF-71) have been served t h i s 9th day of 

October, 1996, by f i r s t - c l a s s mail, postage prepaid on a l l 

Parties of Record i n Finance Docket No. 32760. 

/ 
Adrian L. Steel, Jr. 
Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Suite 65C0 
Washirgton, D.C. 20006 
(202) '73-0630 

.y 



8670 



OFFICE: (202) 37 i-9500 

DONELAN, C L E A R Y , W O O D & M A S E R , P.C. 

ATTORNEYS ANO COUNSELORS AT L A * 

'.mtrt 750 
1100 NEW YORK AVENUE, N.W. 

WASHINGTON, D C. 20005-3934 

October 9,1996 

TtLCCOPIER: (202> 371-0900 

Via Hand Delivery 
Honorable Vemon A. V/illiams, Secretary 
Surface Transportation Board 
Case Control Branch 
1201 Constitution Ave., N.W. 
Washington, DC 20423 

Rc: Union Pacific Corporation, Union Pacific Railroad Company and Missouri 
Pacific Railroad Company Control and Merger Finance Docket No. 32760 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned matter is an original and twenty 
(20) copies of the REPLY TO PETITION OF UP/SP FOR LEAVE TO FILE 
REPLY TO THE SUBMISSIONS IN OPPOSITION TO APPLICANTS' 

A PETITION FOR CLARIRCATION, along viith a copy on disc. Additionally, an 
J extra copy of this pleading is enclosed for he purpose of date stamping and 

retuming to our office. 

m\ 1 11996 

.. L..y ."-.iJ-; J«ord 

c^-.-APl I 
Cffic3 of \t3 ?̂-cri!ar/ i 

I' 
I) 
li 

!i 

Respectfully submitted, 
- - 7 

ncholas J. DiMichael 
Frederic L. Wood 
DONELAN, CLEARY, WOOD AND 
MASER, P.C. 
1100 New York Ave., N.W. 
Suite 750 
Washington, D.C. 20005 

Attorneys for The National Industrial 
Transportation League 

Enclosures 

y j 0124-480 



NITL-24 

BEFORE THE 
SURFACE TRANSPORTATION BOA 

Finance Docket No. 32760 

UNION PACinC CORPORATION, UNION PACIFIC RAILROA 
AND MISSOURI PACMC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACinC RAIL CORPORATION, 
SOUTHERN PACinC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY TO PETITION OF UP/SP FOR LEAVE TO FILE REPLY 
^ TO THE SUBMISSIONS IN OPPOSITION TO APPLICANTS' 

y PETITION FOR CLARIFICATION 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

• 1 

-|ii.;T5:=^:o 
Offica cf thaJ. . • / 

pr"1 Partcf ; 
\y - •..!bt<'flaccrd j 

Nicholas J. DiMichael 
Frederic L. Wood 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Sui e 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 

October 9, 1996 

J 



NITL-24 

^ BEFORE THE 
SURFACE TRANSPORTATION BO/VRD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNIO>; PACIHC RAILROAD COMP 
AND MISSOURI PACMC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACMC RAIL CORPORATION, 
SOU mERN PACMC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY. SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY TO PETITION OF UP/SP FOR LEAVE TO FILE REPLY 
TO TF.E SUBMISSIONS IN OPPOSITION TO APPLICANTS' 

PETITION FOR CLARIFICATION 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

The National Industrial Transportation League ("League") hereby submits 

its Reply to the motion (UP/SP-285) filed on October 4, 1996, in this proceeding 

by the Applicants > seeking leave to file a reply to the submissions of several 

parties (including the League in NITL-22) that responded to Applicants' petition 

• Unless otherwise specified, abbreviations are the same as set out in Appendix B at page 254 of 
; Decision 44 in this proceeding, served on August 23, 1996. "Applicants" is defined in Decision 

44, at 7, note 3 . 



for clarification (UP/SP-275).2 The Applicants originally sought clarification of 

the provisions of paragraph no. 6 of the order included in Decision No. 44. The 

specific provisions at issue involve the interpretation and application of the 

Board's requirement that BNSF must be given the right to serve new facilities lo

cated on both UP-owned and SP-owned track over which BNSF receives trackage 

rights, and that new facilities includes new transload facilities, includu g those 

owned and operated by BNSF. Decision 44 at 146. Now the Applica its seek 

leave to file a reply which significantly modifies both the nature and the scope of 

the relief sought in UP/SP 275. The League urges the Board to deny the leave 

for a reply sought by Applicants. 

L BACKGROUND 

The circumstances thai led the Board to establish the condition to approval 

of Applicants' merger that requires BNSF to have access to new transloading fa

cilities at any point on a line of the Applicants where BNSF has trackage rights 

has already been clearly set forth in the League's reply and will not be repeated 

here. NITL-22 at 2-5. In their original petition, Applican - sought clarification 

of the scope of this modification of the agreement between Applicants and CMA 

imposed by the Board.̂  The clarification they sought would have limited the 

application of the condition granting BNSF access to new transloading facilities 

"only to shippers trucking traffic between a point on one of the merging railroads 

and a new BNSF transloading facility on the other merging railroad." UP/SP-

2 The motion for leave included the tendered reply as an attachment, but Applicants did not apply 
a document designation. References to the tendered reply will be to "UP/SP Reply." 

3 Applicants framed their request for relief as a request for clarification of Decision 44. As 
demonstrated in NrTL-22 the Board clearly and correctly expanded the scope of BNSF's ability to 
provide servic - on the trackage rights received from both Applicants to new transload facilities. 
Perhaps recognizing that they were seeking more than just "clarification," Applicants also made an 
alternative request for reopening of Decision 44 on the grounds of material error. UP/SP-275 at 1, 
n.2. The League also urged that this request be denied. 



275 at 5."^ Applicants also suggested that, if the Board's broadening of the scope 

of BNSF's access to transloading facilities was to provide competitive reli;;f by 

"preserving transloading options for off-rail shippers" (UP/SP-275 at 6, n.lO; 

emphasis in original), then it should specify that the shipper must be at least as far 

away from the transloading facility served by BNSF on trackage rights on one 

Applicant as it would have been from the facility that migh^ have been located on 

the other Applicant. Id. 

Now the Applicants say that this suggestion meant something very differ

ent. Instead of applying only to "off-rail" shippers (a term used by Applicants), 

they propose that this suggestion should also be applied to what they now call 

"off-line" shippers (i.e., shippers located on the line of one of the merger parties 

where BNSF has trackage rights that, before the me.ger, had the potential of 

using a transload facility on the other merger partner"s line). UP/SP Reply at 3. 

Applicants claim that they need to file the reply tendered with their motion 

because they did not specifically address certain "particular factual circum

stances." UP/SP-285 at 1. The only factual circumstances they failed to address 

was their failure to recognize the proper scope of the conditions imposed by the 

Board, as the League has already pointed out in NITL-22. 

II No GROUNDS EXIST FOR GRANTING APPLICANTS LEAVE TO FILE 
THE TENDERED REPLY 

What the Applicants fail to recognize is that the Board was concerned about 

replicating all of the forms of competition between UP and SP that existed before 

the merger occurred. The Board correctly found that it was nece.̂ sary to modify 

In its reply, the League pointed out that this "clarification," if applied, would have allowed 
Applicants to avoid complying with their cominitmt.it to allow BNSF unrestricted access to any 
new transloading facility located within the geographical limits cf a 2-to-l point, as defined in the 
BNSF agreement. NITL-22 at 5-7. Applicants have now implicitly conceded that they must allow 
unrestricted access to any shipper by BNSF it any transload facility located at a 2-to-l point on a 
line where BNSF has trackage rights. LiP/Sr* Reply at 1, 5 and 6. 



the Applicants' agreement with BNSF, as modified by the agreemeiit with CMA 

and otherwise, in order to "help ensure that the BNSF trackage rignts will allow 

BNSF to replicate the competition that would otherwise be lost when SP is ab

sorbed into UP." Decision 44 at 145. The Board modified the basic arrangement 

with BNSF in order to address two important concerns: 

[W]e have aevised specific conditions directly addressing both the 
competitive problems that have been raised with the BNSF agree
ment and the CMA agreement md concerns about whether BNSF 
will have sufficient traffic to compete effectively. 

Id. at 106. 

Having belatedly recognized the true scope of the relief justifiably pi o-

vided by the Board against the competitive harm caused by the merger, as well as 

how the "clarification" they proposed in UP/SP-275 would have seriously un

dermined the efficacy of that relief, Applicants now seek to escape their dilemma 

by seeking leave to file a reply that changes the relief they previously sought. 

For there is no doubt that Applicants now seek a different form of relief than 

they sought in UP/SP-275. Their original clarification would have deprived any 

shipper located on a line where BNSF obtained new trackage rights (even those 

located within the limits of 2-to-l points) of the ability to I'se transloading facili

ties as a competitive tool against the merged UP/SP. But this kind of competitive 

leverage is clearly among the forms of competition between UP and SP that the 

Board sought to protect by broadening the scope of the BNSF and CMA agree

ments involving the actual or potential use of transloading facilities. This allows 

a shipper that only has direct access to one rail carrier to bring a degree of com-

pet-tive leverage to bear on that carrier in order to obtain reasonable rates and 

terms of service. Decision 44 at 106, 122, 145-146. 

Now the Applicants would only allow shippers located on the lines where 

BNSF obtains trackage rights to have BNSF serve transloading facilities "at least 



as distant as sites they might have used pre-merger." UP/SP-285 at 3. This is not 

a clarification; this is a modification of the condition imposed by the Board. 

Apart from the impropriety of injecting this modified request for relief at 

this late date, it is also wholly insupportable on its merits. By imposing geo

graphic restrictions on the availability of indirect com.petition through transload 

facilities, it would deprive shippers of a degree of competitive leverage that the 

Board clearly intended that they should retain. Applicants seem to be unable or 

unwilling to accept the fact that the Board imposed "a number of broad-based 

conditions that augment the BNSF agreement Decision 44 at 145. In addi

tion, the implementation and application of the Applicants' latest modification 

would be fruitful source of disputes betwe=*n BNSF and UP/SP, with shippers 

seeking to use the forces of competition caught in the middle. For example, how 

would the distances be determined? Who would make the determination? How 

would disagreements be resoh ed; would the Board have to be continuously in

volved in resolving disputes, with the attendant dtiay? Certainly the UP/SP's 

ready propensity to try and chip away at the relief provided by the Board in 

order to shackle BNSF is clear evidence that disputes are likely. 

Moreover, the Applicants' request for the Board to provide a different 

"clarification" in the transparent guise of seeking leave to fiie a reply to several 

replies to their original petition,̂  should also be rejected Ly the Board for other 

rê '̂ cns. It clearly involves an improper effort to broaden the issues. Georgia 

Great Southern Div. — Abandonment and Discontinuance Exemption .̂̂ ocket 

No. AB-389 (Sub-No. IX) (served August 16, 1996) at n. 4. Granting leave to 

UP/SP to file this reply would alsc be prejudicial because it .vould deprive oppos

ing paitifcs of a fair opportunity to respond to the new request for relief made by 

5 A pleading that is explicitly prohibited by the Board's Rules of Practice, 49 C.F.R. 
§ 1104.13(c). 



Applicants. .Imington Term. RR. Inc. -Pur. tSc Lease--CSX Transp., Inc., 7 

I.C.C.2d 60, 61 at n.2 (1990). Finally, this effort to modify the relief sought by 

seeking to file a reply to the replies is likely to cause a delay 'n the Board's reso

lution of the issues presented, and should pot be permitted. Western Resources, 

Inc. V. The Atchison, T. & S. F. Ry. Co., Docket No. 41604 (served May 17, 

1996 ) slip op. at n. 3. In NITL-22, the League has already urged the Board to 

resolve the issue" raised by UP/SP-275 by October 11, 1996. The Applicants are 

clearly trying to prevent a clear and prompt resolution of this important issue by 

providing a "moving target" lor the Board and the parties. 

III. CONCIUSION 

The Applicants' request for leave to file a reply to the replies to their peti

tion for clarification (or reopening) should be denied. Given the critical nature 

of prompt and immediate implementation of the conditions imposed by the Board 

(Decision 44 at 134 and 146), it is essential that the Board act expeditiously on 

this matter. The League again requests that the Board serye its decision not later 

than October 11, 1996. 

Respectfully submitted. 

Nicholas J. D i M i c h a e l ^ ^ 
Frederic L. Wood ^ y / ^ U C C ^ ^ i 
DONEL\N, CLEAĴ yrwOOD & MASER, P.C 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C- 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 

October 9, 1996 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this 9th day of October, 1996, served a copy of 

the foregoing Reply submitted on behalf of The National Industrial Transporta

tion League on all parties of record, by first-class mail, postage prepaid, in ac

cordance with Rules of Practice. 

DERIC L. WOOD 
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September 23, 1996 
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Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Caae Ccntrol Branch 
12th Street & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No, 32760, Union P a c i f i c Cor
poration, et a l . -- Control and Merger --
Southern Pacific Rail Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
please f i n d an o r i g i n a l and twenty (20) copies of tne "Reply of 
the Western Coal T r a f f i c League i n i n Support of BNSF's P e t i t i o n 
f o r C l a r i f i c a t i o n " (WCTL-25). In accordance w i t h p r i o r orders i n 
t h i s proceeding, we have also enclosed a Wordperfect 5.1 d i s k e t t e 
containing t h i s Reply. 

We have also enclosed an extra copy of t h i s document. 
Kindly indicate receipt and f i l i n g by time-stamping t h i s copy and 
r e t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

C Michael Loftus 
An Attorney f o r the Western Coal 

T r a f f i c League 

CML:raw 
Enclosures 

cc: Ar v i d E. Roach I I , Esq. 
Paul A. Cunningham, Ecq. 
Parties of Record 

—CNtef t fB— 
•ffic* sf th* Sccralary 

SEP 2^m 

S Parttf 
PuWicRtoorii 
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WCTL-25 

BEFORE THE 
SURFACE TRANSPORTATION BO, 

UNION FACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPÂ IY, AND 
MISSOURI PACIFIC RAILROAD COMP.ANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMtAJTY, SPCSL CORP., AND THE 
DENVL'R AND RIO GRANDE WESTERN 
RAIIiROAD COMPANY 

Finance Docket No. 32760 

REPLY OF THE WESTERN COAL 
TRAFFIC LEAGdE IN SUPPORT OF BNSF'S 

PETITION FOR CLARIFICATION 

WESTERN COAL TRAFFIC LEAGUE 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: September 23, 1996 

By: C. Michael Loftus 
John H. LeSeur 
Christopher A. M i l l s 
Andrew B. Koltdar I I I 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r the Western Coal 
T r a f f i c League 



WCTL-25 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORP̂ "" ATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

^EPLY OF THE WESTERN COAL 
TRAFFIC LEAGtJE IN SUPPORT OF BNSF'S 

PETITION FOR CLARIFICATION 

Pursuant to 4 9 C.F.R. § 1104.13, the Western Coc.l 

T r a f f i c League ("WCTL") hereby r e p l i e s i n support of BNSF's Pe t i 

t i o n f o r C l a r i f i c a t i o n of Decision No. 44 (hereinafter "BNSF 

P e t i t i o n " ) . S p e c i f i c a l l y , WCTL submits that granting the re

quested c l a r i f i c a t i o n s i s required i n order to advance the 

Board's objective of assuring BNSF .iccess to s u f f i c i e n t t r a f f i c 

density t o compete w i t h the Applicants. These c l a r i f i c a t i o n s , 

which encompass a v a r i e t y of d e t a i l s regarding the implementation 

of the CMA Agreement's § 3, would prevent the Applicants from 

placing BNSF at an u n f a i r disadvantage i n purportedly "competi

t i v e " bidding s i t u a t i o n s . 

I n Decision No. 44, the Board emphasized tha t i t s 

e f f o r t t o f o s t e r competition between the two remaining western 



c a r r i e r s depends to a very large extent upon BNSF's a b i l i t y t o 

develop and maintain a t r a f f i c base of s u f f i c i e n t magnitude to 

ganerate economies of scale. See Decision No. 44 at 102 ("Like 

the SF/SP m.erger that the ICC disapproved i n 1986, [] t h i s merger 

contains areas where the service provided by one of the merging 

c a r r i e r s , UP, now overlaps w i t h that provided by the other, 

SP."); i d . at 116 ("The BNSF agreement i s intended to permit BNSF 

to replace the competition that w i l l be l o s t when SP i s absorbed 

i n t o UP."); i d . at 134 (" [B] "^cause so much depends upon BNSF's 

performance, we are imposing special conditions d i r e c t e d t o t h i s 

i ssue."). In other words, the Board understood that the f a c i l i 

t a t i o n of BNSF's economic i n t e r e s t s i n marketing trackage r i g h t s 

service was essential to r e a l i z i n g tne Board's v i s i o n of two 

giant western c a r r i e r s competing against each other. 

In i t s P e t i t i o n , however, BNSF chronicles a number of 

methods that the Applicants could use t o deprive BNSF from access 

to f i f t y percent of t r a f f i c volumes through i n d i r e c t means. WCTL 

supports BNSF's P e t i t i o n and, i n p a r t i c u l a r , the need t o ensure 

that contracts w i t h r a i l shippers at " 2 - t o - l " points are modified 

i n a manner that t r u l y permits BNSF to compete. Where such 

contracts contain rate incentives f o r achieving c e r t a i n volume 

l e v e l s , those volume levels must be reduced so that the incentive 

rates that would have applied t o the shipper's t r a f f i c i f no 

mod i f i c a t i o n had occurred, would s t i l l apply t o volumes shippped 

under the contract i f BNSF were successful i n capturing a p o r t i o n 

(at l east up to 50%) of che t r a f f i c . 

- 2 -



For the foregoing reasons, WCTL r e s p e c t f u l l y requests 

t h a t the Board grant BNSF's P e t i t i o n f c r C l a r i f i c a t i o n . 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 2 003 6 

Dated: September 23, 1996 

By: 

Resp^^ctfully submitted, 

WESTERIsf CQ^j :Sf^F^C ̂ E^GUE 

C^T^ici 
Donald'G. Avery 
Ai.dxew B. Kolesar I I I 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r the Western Coal 
T r a f f j " ^ League 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 23rd day of Septem

ber, 1996, caused the foregoing document to be served by hand 

upon Applicants' counsel: 

Arvid E. Roach I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.".'. 20044 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

and by f i r s t class mail, postage prepaid, on a l ] other p a r t i e s of 

record i n Finance Docket No. 32760. 

fhuii^S- 77,&xt^ 
Andrew B. Kolesar I I I 

(If 
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BEFORE THE 
BliRFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 
and 

Finance Docket No. 32760 (Sub. No. 9) 

BN/SF-67 
KCS-67 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

" CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPOR/\TION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESIERN 
RAILROAD COMPANY 

BURLINGTON NORTHERN PJVILROAD COMPANY AND 
THE .ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY'S AND 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
REQUEST FOR EXTENSION OF TIME TO REACH 

AGREEMENT ON COMPENSATION ISSUE 

Burlington Northem Railroad Company ("BN"; and The Atchison, Topeka and Santa 

Fe Railway Company ("Santa Fe") (colleciively, "BN/Santa Fe") and The Kansas City 

Southern Railway Company ("KCS") hereby request a 30-day extension of time to reach a 

negotiated agreement on the rates to be paid for the terminal trackage rights awarded to 



BN/Santa Fe in ordering paragraph 22 of Decision Nc. 44 in this proceeding. In support of 

their motion. BN/Santa Fe and KCS state the following: 

1. In Decision No. 44 of ihis proceeding, the Board granted BN/Santa Fe's 

application for terminal trackage rights to use two segments of KCS track in Shreveport anc 

one segment of KCS track in Beaumont. 

2. The Board required BN/Santa Fe and KCS to submit, by August 22, 1996, 

either agreed upon terms or separate proposals regarding implementation of those terminal 

trackage rights. 

3. On August 22, 1996, BN/Santa Fe and KCS filed a Joint Status Report on the 

Terms Respecting Implementation of Terminal Trackage Rights and Request for Extension 

of Time To Reach Agreement on Compensation Issues (BN/SF-62; KCS-64). In that 

pleading, BN/Santa Fe and KCS advised the Board that they have reached agreement on all 

details regarding implementation of the terminal trackage rights granted to BN/Santa Fe by 

the Board in the above-captioned proceeding, with thv' exception of the compensation to be 

paid for such terminal trackage rights. BN/Santa Fe and KCS requested a 30-day 

extenî ion to reach a negotiated agreement regarding the rates to be paid for the terminal 

trackage rights. 

4. On August 23, 1996, in Decision No. 45, the Board granted BN/Santa Fe and 

KCS' request for an extension of time. Specifically, the Board modified ordering 

paragraph no. 22 of Decision No. 44 to extend the submission deadline for terms regarding 

implementation of the terminal trackage rights to September 23, 1996. 



5. BN/Santa Fe and KCS have been unable to reach final agreement regarding 

compensation to be paid for the terminal trackage rights. BN/Santa Fe and KCS therefore 

request an additional thirty (30) days to reach agreement on such terms. 

6. By making this submission, BN/Santa Fe and KCS reserve all rights to 

renuest clarification, reconsideration, or reopening of any decision in this proceeding. 

BN/Santa Fe and KCS also reserve all other rights to any relief before the Board, the 

Courts of Appeal, or any other triSunal with jurisdiction over aspects of this proceeding. 

WHEREFORE, BN/Santa Fe requests that the Board grant an additional 30 days 

until October 23, 1996, to reach an agreement respecting the implementation of the terminal 

trackage rights. 



•) 
Respectfully submitted, 

fohn R. Molm Erika Z. Jones John 
Alan E. Lubel 
William A. Mullins 
David B. Foshee 

Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington, D C. 20005 
(202) 274-2950 

Richard P. Bruening 
W. James Wochner 
Robert K. Dreiling 
THE KANSAS CITY SOUTHERN 

RAILWAY COMPANY 
114 West 11th Street 
Kansas City, Missouri 64105 
(816) 556-0392 

Attomeys for The Kansas 
City Southem Railway Company 

Erika Z. 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & Piatt 
2000 Peimsylvania Avenue, N.W. 
Washington, D C. 20006 
(202) 463-2000 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northem 
Railroad Company 

3800 Continental Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

The Atchison, Topeka and Santa Fe 
Railway Company 

1700 East Golf Road 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attomeys for Burlington Northem 
Railroad Company and The Atchison, 
Topeka and Santa Fe Railway Company 

September 23, 1996 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 23rd day of September, 1996,1 caused to be served via First 

Class Mail a copy of BN/SF-67/KCS-67 on all parties ot recoii in Finance Docket No. 32760. 

Kel(ey^. O'Brien 
Mayer, Brown & Piatt 
2000 PermsyIvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006 
(202) 778-0607 

Date: September 23, 1996 
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B O B E B T n . BO.SENBEBO 

C H R I S T O P H E B A . M I L L S 

E H A N K J . P B B O O U Z Z I 

ANDBEW B . KOLESAB I I I 

S L O V E R & L O F T U S 
ATTOHJTBTS A T LAW 
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September 23, 1996 

J 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor
poration, et a l . -- Control and Merger --
Southern Pacific Rail Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
please f i n d an o r i g i n a l and twenty (20) copies of the "Reply of 
the Western Coal T r a f f i c League i n Opposition to Ap:.,licants' 
P e t i t i o n f o r C l a r i f i c a t i o n " (WCTL-24). In accordance wi .n p r i o r 
orders i n t h i s proceeding, we have also enclosed a Wordperfect 
5.1 d i s k e t t e containing t h i s Reply. 

We have also enclosed an extra copy of t h i s documenc. 
Kindly indicate receipt and f i l i n g by time-stamping thiv, copy and 
return!r.g i t to the bearer of t h i s Letter. 

hank you f o r your a t t e n t i o n to t h i s matter. 

Since ie ly , tNTERED 
Ottice ol the S«cr«tary 

SEP 2 4 m 

m P*rt°' 
[ 5 j Public Record 

C. Michael Loftus 
An Attorney f o r the Western Coal 

T r a f f i c League 

CML:raw 
Enclosures 

cc: Arvid E. Roach I I , Esq. 
Paul A. Cunningham, Esq. 
Parties of Record 



BEFORE THE 
StJRFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUT'rlWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No, 32760 

REPLY OF THE WESTERN COAL 
TRAFFIC LEAGtJE IN OPPOSITION 

TO APPLICANTS' PETITION FOR CLARIFICATION 

11 ottic»ofth(9S»cr«ta(y 

SEP 2 ̂  m 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated; September 2 J , 1996 

WESTERN COAL TRAFFIC LEAGUE 

By: C. Michael Loftus 
John H. LeSeur 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOLTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERÎ  RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

REPLY OF THE WESTERN COAL 
TRAFFIC LEAGtJE IN OPPOSITION 

TO APPLICANTS' PETITION FOR CLARIFICATION 

Pursuant to 49 C.F.R. §§ 1104.13 and 1115.3(e), the 

Western Coal T r a f f i c League ("WCTL")̂  hereby r e p l i e s i n opposi

t i o n to Applicants' August 29, 1996 P e t i t i o n f o r C l a r i f i c a c i o n of 

Decision No. 44 (hereinafter " P e t i t i o n " ) I n t h e i r P e t i t i o n , 

Applicants seek c l a r i f i c a t i o n of Decision No. 44 i n two respects. 

F i r s t , they rontend that the Board e i t h e r i n a d v e r t e n t l y or 

erroneously formulated a condition regarding access t o transload

ing f a c i l i t i e s , which condition, when read i n i t s l i t e r a l form, 

^ The acronyms used herein are the same as those i n 
Appendix B to Decision No. 44. 

^ Although Applicants have labeled t h e i r submission as a 
" P e t i t i o n f c r C l a r i f i c a t i o n , " Applxccincs nevertheless acknowledge 
that " [ s ] h o u l d [they] be mistaken as to the i n t e n t of [Decision 
No. 44], Applicants r e s p e c t f u l l y request that t h i s p e t i t i o n be 
tre a t e d as a p e t i t i o n to reopen pursuant to 49 C.F.R. § 1115.3 on 
the grounds of material e r r o r . P e t i t i o n , at 1 n.2. 



would f o s t e r excessive competition between the Applicants and 

BNSF. Second, Applicants contend that BNSF's r i g h t t o serve new 

f a c i l i t i e s on the trackage r i g h t s l i n e s should not apply t o UP's 

l i n e between Placedo and Harlingen, Texas, becaut. . SP operates 

over that l i n e v i a overhead trackage r i g h t s only . .nd cannot 

presently serve shippers along that l i n e (or to other l i n e 

segments where BNSF was given trackage r i g h t s s o l e l y f o r operat

ing convenience). 

With respect to the transloading condition, WCTL 

r e s p e c t f u l l y submits that t h i s condition, as described i n Deci

sion No. 44: ( i ) requires no a d d i t i o n a l c l a r i f i c a t i o n because i t 

accurately r e f l e c t s the Board's frequently stated concerns 

regarding both the anticompetitive impact of the merger and the 

need to f a c i l i t a t e adequate BNSF tr a f f . r c deneity; and ( i i ) f a i l s 

to c o n s t i t u t e material e r r o r because -- as a l i m i t e d measure of 

r e l i e f from the merger's anticompetitive impact -- i t f a l l s 

e a s i l y w i t h i n the Board's broad d i s c r e t i o n to impose conditions 

i n reviewing merger applications.^ 

With respect to BNSF's r i g h t to serve new r a c i l i t i e s 

on the Placedo-Harlingen l i n e , WCTL submits that the same l o g i c 

that m i l i t a t e s against Applicants' attempt to narrow the trans

loading condition also applies to t h e i r attempt t o eliminate BNSF 

service t o new f a c i l i t i e s on t h i s l i n e . Moreover, Applicant's 

p c c i t i o n conveniently overlooks the f a c t that SP-served shippers 

^ VJCTL's opposltiuu to the Applicants' FcLiLiuii should xz 
no way be construed as an i n t e n t i o n t o waive or otherwise forego 
i t s r i g h t t c seek j u d i c i a l review of Decision No 44. 
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77 
have competitive options i n v o l v i n g UP at points on that l i n e --

such as where a shipper presently served exclusively by SP at a 

point near the Placedo-Harlingen l i n e desires to construct a new 

f a c i l i t y (or a build-out) to obtain service from UP v i a th a t 

l i n e . The f a c t that SP presently has overhead r i g h t s only over 

the Placedo-Harlingen l i n e has nothing to do w i t h the competitive 

options of SP (as opposed to UP) shippers, and the Board should 

be c a r e f u l t o preserve such options i n r u l i n g on t h i s aspect of 

Applicants' p e t i t i o n f o r c l a r i f i c a t i o n . 

I . Governing Standard 

Although there i s no s p e c i f i c standard t o guide the 

Board's review of p e t i t i o n s t o r c l a r i f i c a t i o n , the Board's 

regulations do in d i c a t e that p e t i t i o n s to reopen must "state i n 

d e t a i l the respects i n which the proceeding involves m a t e r i a l 

e r r o r , new evidence, or s u b s t a n t i a l l y changed circumstances." 

See 49 C.F.R. § 1152.25(e)(6). See Docket No. AB-6 (Sub-No. 

268), Burlington Northern R.R. -- Abandonment -- I n Spokane 

County, WA, Decision served December 16, 1985, at 2; accord 

Docket No. AB-338 (Sub-No. I X ) , Oregon. C a l i f o r n i a & Eastern Ry. 

-- Abandonment Exemption -- I n Klamath County. OR. Decision 

served A p r i l 14, 1992, at 5. The Board, however, has consider

able l a t i t u d e i n the imposition of conditions to ameliorate the 

harmful, anticompetiti\e e f f e c t s of a merger. See Decision, at 

144 ("Section 11344(c) gives us broad a u t h o r i t y t o impose condi

t i o n s governiny r a i l r o a d acq^airiitions . ") . Consequently, t o the 

extent t h a t the challenged, l i t e r a l reading of the Board's 
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transloading c o n d i t i o n i s consistent w i t h the Beard's i n t e n t i o n s , 

the Board should only grant the Applicants' P e t i t i o n i f i t i s 

s a t i s f i e d that i t s own discretionary action was r. i a t e r i a l l y 

erroneous. See P e t i t i o n at 1 n.2. 

I I . The Board's New F a c i l i t i e s and Transloadiiiq Condition 

On A p r i l 18, 1996, the Applicants entered i n t o a 

settlement agreement w i t h both the Chemical Manufactu?'ers Associ

a t i o n and BNSF ("CMA Agreement",, which agreement made c e r t a i n 

modifications to the Applicants' p r i o r settlement agreement wj.th 

BNSF. S p e c i f i c a l l y , the CMA Agreenent provided that "the BNSF 

agreement .^aall be subject to c e r t a i n amendments, i n c l u d i n g 

amendments: . . . (2) to grant BNSF access t o any new f a c i l i t i e s 

(not i n c l u d i n g expansions of or additions to e x i s t i n g f a c i l i t i e s 

J or load-outs or transload f a c i l i t i e s ) located post-merger on any 

SP-owned l i n e over which BNSF receives trackage r i g h t s . . . ." 

I d . at 18." 

In Decision No. 44, however, tha Board found t h a t the 

various settlement agreements f a i l e d t o remediate the competitive 

harm of the merger, and therefore extended the "new f a c i l i t i e s " 

d e f i n i t i o n of the CMA agreement to include transloading f a c i l i 

t i e s located on any UP or SP l i n e over which BNSF obtained track

age r i g h t s frorr the Applicants: 

* The CMA Agreement also established a post-merger proce
dure by which a PÂtA rr.embi.;r could raise a cl:iim, w i t h i n c e r t a i n 
prescribed time l i m i t s , that the merger deprived i t of a b u i l d -
i n / b u i l d - o u t option. I d . , Section 13. 
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New f a c i l i t i e s and transloading f a c i l i t i e s . 
The BNSF agreement, as amended by the CMA 
agreement, grants BNSF the r i g h t to serve any 
new f a c i l i t i e s located post-merger on any SP-
owned l i n e over which BNSF receives trackage 
r i g h t s i n the BNSF agreement. The BNSF 
agreement f u r t h e r p^-ovides, however, that 
the te::m "new f a c i l i t i e s " does not include 
expansions of or additions to e x i s t i n g f a c i l 
itie.': or load-outs or transload f a c i l i t i e s . 
We require as a condition that t h i s p r o v i s i o n 
be modified i n two respects: f i r s t , by re-
q i i i r i n g t h a t BNSF be granted the r i g h t t o 
r,erve new f a c i l i t i e s on both SP-owned and UP-
owned track over which BNSF w i l l recr-'ve 
trackage r i g h t s ; second, by re q u i r i n g chat 
the term "new f a c i l i t i e s " s h a l l include trans
load f a c i l i t i e s , including those owned or 
operated by BNSF. 

Id . at 145-46. The Board also expanded the CMA Agreement's 

b u i l d - i n / b u i l d - o u t option by making i t applicable to a l l shippers 

and by removing the time l i m i t s and p r i o r demonstration of 

f e a s i b i l i t y t o which i t was subject. I d . at 146. 

Notwithstanding the Board's clear and unequivocal 

i n t e n t to permit BNSF to serve new (and transloading) f a c i l i t i e s 

at any point on any l i n e where BNSF w i l l receive trackage r i g h t s 

i n order to remedy the merger's anticoiupetitive impacts ( I d . ; 

see, also, Decision No. 44 at 123-24), Applicants are now seeking 

to avoid having to compete w i t h BNSF wherever they can concoct a 

seemingly p l a u s i b l e excuse to do so. In essence. Applicants' 

p e t i t i o n f o r c l a r i f i c a t i o n seeks to enhince the b e n e f i t s of the 

merger t o them, at the expense of e f f e c t i v e competition. A p p l i 

cants' attempt to circumvent the p l a i n language and meaning of 

the new f a c i l i t i e s / t r a n s l o a d i n g condition i s p a t e n t l y s e l f -

serving, and i t should not be countenanced by the Board. 
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—- I I I . Decision No. 44 Reflects the Board's View 
j that the Involvement of BNSF i s C r i t i c a l to 

Ameliorate t'.ie Competitive Harm of the Merger 

I n Decision No. 44, the Board s p e c i f i c a l l y acknowledged 

that the merger of UP c.nd SP raised s i g n i f i c a n t concerns regard

ing competition. I n t h i s regard, the Board compared the subject 

merger to the proposed SF/SP consoliaation. I d . at 102 ("Like 

the SF/SP merger that the ICC disapproved i n 1986,[] t h i s merger 

contains areas where the service provided by one of the merging 

c a r r i e r s , UP, now overlaps w i t h that provided by the other, 

SP."). The Board added, however, that " [ u ] n l i k e t h a t case, where 

those applicants had i n i t i a l l y maintained that imposicion of any 

sub s t a n t i a l conditions aimed at m i t i g a t i n g competitive harm would 

f r u s t r a t e the transaction, applicants here have o f f e r e d approxi-

^ mately 4,000 miles of trackage r i g h t s , and w i l l s e l l about 330 
I 

/ 

^ miles of trackage, t o t h e i r most able and aggressive competitor, 

BNSF, i n an attempt to redress competitive problem areas." I d . 

at 102-103. I n other words, the Board concluded t h a t the effec

t i v e ccjmpetition of BNSF was essential t o r e a l i z i n g the Board's 

v i s i o n of two giant western c a r r i e r s competing against each 

other. I d . at 116 ("The BNSF agreement i s inte.ided t o permit 

BNSF t o replace the competition that w i l l be l o s t when 3P i s 

absorbed i n t o UP."). 

In order t o make BNSF's trackage r i g h t s meaningful, 

however, the Board sought to ensure that BNSF would have both the 

opportunity and the incentive to compete e f f e c t i v e l y w i t h the 

Applicants. Chief among the Board's tasks i n t h i s regard was the 

J 



Applicants i n s i s t that the l i t e r a l (and c l e a r l y intend-

^ ed) language of r.he condition runs counter to the Board's under

l y i n g r a t i o n a l e to i n i t i a t e post-merger competition only at the 

s p e c i f i c points at which approval would eliminate pre-merger 

competition. Petitio.n at 4 (" [T] he transloading condition, read 

i n t h i s l i t e r a l fashion, would come very close to opening a l l the 

exclusively-served shippers on the overhead trackage r i g h t s l i n e s 

to a second r a i l r o a d -- which the Board found to be u n j u s t i f i e d 

when i t r e j e c t e d the d i v e s t i t u r e proposals advanced by various 

p a r t i e s . " ) . Applicants urge the Board to address t h i s perceived 

discrepancy by " c l a r i f y i n g that the condition applies only t o 

shippers t r u c k i n g t r a f f i c between a point on one of the merging 

r a i l r o a d s and a new BNSF transloading f a c i l i t y at a point on the 

other merging r a i l r o a d . " ) . P e t i t i o n , at 6.̂  
J 

' ' While only the Board i t s e l f can confirm that the 

l i t e r a l reading of the transloading condition accurately corre-

spon-cS w i t h the underlying i n t e n t , a great deal of language from 

the decision suggests that such a l i t e r a l reading i s consistent 

w i t h the Board's o v e r a l l approach to the merger and w i t h the 

s p e c i f i c need t o f o s t e r adequate BNSF t r a f f i c density. 

The Applicants add that " i f the Board wishes to extend 
the c o n d i t i o n t c o f f - r a i l shippers, i t should specify that the 
condi t i o n applies to such a shipper only i f the di.=3tance from the 
shipper t o a new BNSF-served transloading f a c i l i t y on one of the 
merging r a i l r o a d s i s at least as great as the distance from the 
shipper t c the nearest point on the otner merging r a i l r o a d . " 
P e t i t i o n , at 6 n. 10. In Decisior^ No. 44, however, the Board 
s p e c i f i c a l l y r e j e c t e d distance based solutions t o the t r r .isload-
ing problem. See Decision, at 106. 
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need to guarantee t h a t BNSF would secure and maintain s u f f i c i e n t 

t r a f f i c density on the trackage r i g h t s l i n e s t o support e f f i c i e n t 

operations and merit the c a r r i e r ' s continuing competitive i n 

volvement. Although, as indicated above, the Board applauded the 

Applicants' i n i t i a t i v e i n s e t t l i n g w i t h t h e i r chief r i v a l i n a 

timely fashion ( i . e . unlike SF/SP), the Board nevertheless found 

that the £NSF and CMA settlement agreements f a i l e d to ensure that 

BNSF would be i n a p o s i t i o n to compete e f f e c t i v e l y w i t h the 

Applicants. Consequently, the Board modified these agreements i n 

a number of respects,* i n c l u d i r j a broadened transloading condi

t i o n , t o allow BNSF t o develop s u f f i c i e n t t r a f f i c density: 

We agree w i t h prote&tctnts that applicants 
have not gone f a r enough i n addressing cer
t a i n adverse competitive e f f e c t s . A p p l i -

^ cants, f o r example, address the loss of t r a n -
J sloading options by allowing BNSF t o locate 

transloading centers only at 2 - t o - l p o i n t s . 
Applicants maintain that truck movements t o 
new BNSF transloading centers at 2 - t o - l 
points or t o centers on BNSF's own l i n e s , 
would be s u f f i c i e n t to ensure that no shipper 
previously enjoying such options would be 
hampered by t h i s l i m i t a t i o n . But today UP or 
SP may locate transloading f a c i l i t i e s any
where on t h e i r l i n e s to reach shippers on the 
other c a r r i e r . We believe that allowing BNSF 
or t h i r d p a r t i e s to locate transloading f a 
c i l i t i e s anywhere on Lhe l i n e s where BNSF 
w i l l receive trackage r i g h t s w i l l preserve 
that competition. 

• See i d . at 145 (" [W] e are imposing a nurr±)er of broad-
based conditions t h a t augment the BNSF agreement to help ensure 
that the BNSF trackage r i g h t s w i l l allow BNSF t o r e p l i c a t e the 
competition t h a t would otherwise be l o s t when SP i s absorbed i n t o 
UP."). 
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I d . at 123-24 (emphasis added); i d . at 134 ("[B]ecause so much 

depends upon BNSF's performance, we are imposing special condi

t i o n s d i r e c t e d to t h i s issue.").^ I t i s evident from Decision 

No. 44 that the Board considered and rejected the p o s s . b i l i t y 

that the e x i s t i n g settlement agreements would provide a s u f f i 

c i ent t r a f f i c base to BNSF to j u s t i f y i t s expense i n attempting 

to provide service over the p a r t i c u l a r trackage r i g h t s l i n e s . ' 

Cognizant of the Board's "BNSF-centered" approach to addressing 

the competitive problems of t h i s merger, i t i s reasonable t o 

conclude that i n using the phrase "anywhere on the l i n e s where 

BNSF wil.i receive trackage r i g h t s , " the Board understood and 

intended the necessary implications of t h i s s t r a i g h t f o r w a r d 

languaCjC I t .-is therefore also reasonable to conclude that the 

Applicants' p r o f f e r e d i n t e r p r e t a t i o n of the Board's transloading 

condition f i n d s no support i n the Board's language and would 

simply f a i l t o generate s u f f i c i e n t t r a f f i c density t o allow BNSF 

to break the Applicants' c o n t r o l of the subject l i n e s . 

The Board added that i t was "appropriate to note t h a t , 
pursuant to the conditions [ i t had] imposed cn the merger, BNSF 
w i l l have access t o a l l new f a c i l i t i e s ( i ncluding transload 
f a c i l i t i e s ) located post-merger on any UP/SP-owned l i n e ove^ 
which BNSF receives trackage r i g h t s i n the BNSF agreement. ' l . - i ^ 
at 19S. 

• See i d . at 13 3 (" . . . [W]e are expanding the new f a 
c i l i t i e s and transloading p r o v i s i o n s . " ) ; i d . ("We conclude that 
a l l of these fac t o r s taken together should r e s u l t i n BNSF having 
s u f f i c i e n t t r a f f i c t o make these operations run e f f i c i e n t l y . " ) . 
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IV. The Board's Transloading Condition i s Carefully 
Drawn to Remedy the Harm Identified by the Board 

While i t would undoubtedly help to f o s t e r BNSF t r a f f i c 

density, the Board's transloading condition would not upset the 

competitive balance between the two western c a r r i e r s i n the 

mar.ner that the Applicants' P e t i t i o n implies. See P e t i t i o n , at 4 

("[T]he transloading condition, read i n [a] l i t e r a l fashion, 

would come very close to opening a l l the exclusively-served 

shippers on the overhead trackage r i g h t s l i n e s t o a second 

r a i l r o a d . . . " ) . I n f a c t , the Board has already e x p l i c i t l y 

stated that the t"ansloading condition would f a l l f a r short of 

opening up shippers t o two-carrier access: 

The p o t e n t i a l f o r exercising [build-out 
and transloading] options does give shippers 
competitive leverage, though c l e a r l y not as 

1 much as i f they had two c a r r i e r s serving them 
d i r e c t l y . A f t e r a l l , a shipper would have t o 
undergo some a d d i t i o n a l cost to take advan-

' tage of these options before the merger. A 
b u i l d - i n or build-out could cost m i l l i o n s of 
do l l a r s even f o r a r e l a t i v e l y short segment, 
as testimony i n both t h i s case and i n BN/SF 
demonstrates. Transloading also r e s u l t s i n 
ad d i t i o n a l cost's, a^ f r e i g h t i s f i r s t loaded 
i n t o a truck, and then reloaded i n t o a 
f r e i g h t car, or the reverse. 

I d . at 106; c f . i d . at 240 ("Our conditions are c a r e f u l l y c r a f t e d 

to preserve the competitive altern^'tives e x i s t i n g today without 

undermining the ben e f i t s of the merger." (Chairman Morgan, 

commenting)). I n t h i s regard, WCTL r e s p e c t f u l l y submits that the 

Applicants' evident concern regarding the thr e a t of competition 

from BNSF-service to or from new transloading f a c i l i t i e s , which 



service would, of course, s u f f e r from the competitive disadvan

tage of s i g n i f i c a n t construction and trucking expenses (as wel l 

as the applicable trackage r i g h t s fee), speaks volume^ regarding 

the Applicants' expectations as to future rate demands. 

V. Applicants' Attempt to Eliminate BNSF 
Competition On the Placedo-Harlingen Lino 
Ie Both Misguided and Misleading 

The same considerations that d i c t a t e denial of Applica

nts' request to narrow the a p p l i c a b i l i t y of the transloading 

condition also require r e j e c t i o n of t h e i r attempt t o eliminate 

BNSF competition t c new f a c i l i t i e s at points on the Placedo-

Harlingen l i n e . 

Again, the r e i t r i c t i o n suggested by Applicants i s 

contrary to the p l a i n language of the n e w - f a c i l i t i e s c o ndition, 

and c o n s t i t u t e s a bl a t a n t attempt to r e s t r i c t post-merger compe

t i t i o n . The a p p l i c a t i o n of the condition to a l l points on a l l of 

the l i n e s over which BNSF w i l l receive trackage r i g h t s was 

i n t e n t i o n a l , and i t ensures that a l l possible competitive options 

are preserved rather than allowing Applicants t o be the a r b i t e r s 

of when and where p o t e n t i a l competition i s " e f f e c t i v e . " 

Applicants' attempted e l i m i n a t i o n of BNSF competition 

on the Placedo-Harlingen should be rejected f o r the a d d i t i o n a l 

reason that i t would r e s t r i c t the t r a f f i c volume a v a i l a b l e f o r 

movement v i a BNSF over t h i s l i n e -- thereby i n h i b i t i n g BNSF's 

a b i l i t y t o operate e f f i c i e n t l y (and compete e f f e c t i v e l y ) on t h i s 

important trackage r i g h t s l i n e which i s necessary f o r BNSF access 
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t o Mexican t r a f f i c * Again, Applicants' suggested c l a r i f i c a t i o n 
1 

would n u l l i f y t h i s important purpose of the new f a c i l i t i e s , 

transload and b v i l d - i n / b u i l d - o u t conditions. 

Applicants' p e t i t i o n f o r c l a r i f i c a t i o n w i t h respect t o 

the Placedo-Harlingen l i n e i s also very misleading, because i t 

r e f e r s only to competitive options f o r UP shippers along the l i n e 

-- and ignores the f a c t that nearby SP shippers also have compet

i t i v e options that involve t h i s l i n e . The Placedo-Harlingen l i n e 

i s owned by UP, and SP operates on the l i n e v i a overhead trackage 

r i g h t s (which enabled SP to abandon i t s own p a r a l l e l trackage 

between these points many years ago). Although SP may be re

s t r i c t e d from serving shippers at points along the l i n e , who are 

now served only by UP, t h i s does not t e l l the whole st o r y . I t 

\ omits any mention of SP-served shippers on nearby SP l i n e s who 

have n e w - f a c i l i t y or b u i l d - i n / b u i l d - o u t options to obtain service 

from UP at points on t h i s l i n e . There i s no l o g i c a l reason why 

BNSF should be precluded from cerving new f a c i l i t i e s or b u i l d -

outs constructed on the Placedo-Harlingen l i n e by such SP ship

pers . 

SP l i n e s i n t e r s e c t w i t h the Placedo-Harlingen l i n e at 

e i t h e r end, inc l u d i n g the Flatonia-Placedo l i n e . Shippers 

e x c l u s i v e l y served by SP but located near Placedo ( f o r example) 

have options ( i r terms of p o t e n t i a l service from UP) that may 

serve as a competitive constraint on SP. The f a c t t h a t SP cannot 

' The Placedo-Harlingen l i n e i s part of UP's (and SP's) 
p r i n c i p a l route between Houston and Brownsville, and thus t o the 
Mexican border. 

I Z 



^ d i r e c t l y serve i n d u s t r i e s on UP's Placedo-Harlingen l i n e has 

^ nothing to do w i t h whether other shippers, served by SP, have 

competitive options t h a t involve p o t e n t i a l UP service. 

Applicants' argument that BNSF should not be able to 

serve shippers on the Placedo-Harlingen l i n e i s couched i n terms 

of the lack of UP shippers' a b i l i t y to obtain competitive service 

from SP. I t completely overlooks the f a c t that SP shippers at 

nearby points may have competitive options that w i l l be adversely 

affected by the merger, not tJP shippers on the Placedo-Harlingen 

l i n e i t s e l f . SP-served shippers who desire t o a v a i l themselves 

of competition from UP at a point on t h i s "ine (whether i n the 

form of a new f a c i l i t y , a transloading f a c i l i t y or a build-out) 

warrant preservation of t h e i r competitive options i n the same 

\ manner as any other shipper served by one of the merger a p p l i 

cants but who has a competitive option i n v o l v i n g the other. 

VI. Conclusion 

The l i t e r a l reading of the new f a c i l i t i e s , transloading 

and b u i l d - i n / b u i l d - o u t conditions accurately r e f l e c t s the Board's 

frequently referenced desire t o preserve a l l competitive options 

available to shippers on or near the trackage r i g h t s l i n e s , as 

wel l as i t s concern t h a t BNSF develop s u f f i c i e n t t r a f f i c density 

to compete w i t h the Applicants i n an ^..ffective fashion. Conse-

quently, " c l a r i f i c a t i o n " of the nature ' hat the Applicants 

suggest would be both unnecessary and inappropriate. Because the 

conditions are c a r e f u l l y c r a f t e d to f o s t e r the competitive 
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balance that the Board has sought to create, they do not c o n s t i 

t u t e material e r r o r . 

I n any event, the Board should expressly confirm that 

BNSF i s e n t i t l e d to use i t s trackage r i g h t s over the Placedo-

Harlingen j.ine to serve shippers who are presently served by SP 

and who may d.^sire t o obtain UP service at a point on that l i n e 

v i a a new or transloading f a c i l i t y or a bu;.ld- .n/build-out. This 

w i l l preserve competitive options to obtai.i t w o - c a r r i e r service 

that such shippers c l e a r l y would have absent the merger. 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: September 23, 1996 

Respectfully submitted. 
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By: C. Michae . Loftus 
John H. LeSeur 
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Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r the Western Coal 
T r a f f i c League 
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REDACTED -- To Be Placed On Public F i 

BEFORE THE 
StJRFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHEPJJ 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

PETITION FOR CLARIFICATION OF 
THE LOWER COLORADO RIVER AtJTHORITY 

AND THE CIV.' OF AUSTIN, TEXAS 

Pursuant to 49 C.F.R. § 1117.1, the Lower Colorado 

River A u t h o r i t y ("LCRA") and the Cit y of Austin, Texas ("Austin") 

( j o i n t l y , "LCRA/Austin") hereby p e t i t i o n f o r c l a r i f i c a t i o n of 

Decision No. 44 i n two respects. F i r s t , LCRA/Austin request 

confirmation of t h e i r status as a shipper at a " 2 - t o - l " p o i nt on 

a BNSF trackage r i g h t s l i n a , w i t h the present entitlement t o 

receive BNSF service and with the option to reduce the minimum 

annual volume commitment of t h e i r contract w i t h UP by f i f t y 

percent. Second, LCRA/Austin request c l a r i f i c a t i o n t h a t , w i t h 

the b e n e f i t of such status, they may elect to reduce the volum.e 

incentive rate threshold under t h e i r contract w i t h UP by f i f t y 

percent t o f a c i l i t a t e the "opening up" of t h e i r t r a f f i c t o BNSF. 



IDENTITY AND INTEREST 

LCRA i s a conservation and reclam.ation d i s t r i c t of the 

State of Texas, and Austin i s a municipal corporation, e x i s t i n g 

under i t s home r u l e charter and the laws of the State of Texas. 

LCRA/Austin are j o i n t owners of the Fayette Power Project 

("FPP"), a c o a l - f i r e d e l e c t r i c generating s t a t i o n located at 

Halsted, Texas. FPP consumes approximately 6 m i l l i o n tons per 

year of low-sulfur coal from the Powder River Basin ("PRB") of 

Wyoming, which i s transported i n u n i t t r a i n service t o Texas. 

Currently, coal i s transported to FPP under a r a i l 

t r a n s p o r t a t i o n contract (ICC-WRPI-C-0036), executed i n 1988, 

between LCRA/Austin and Applicants UP and Missouri P a c i f i c 

Railroad Company ("MP") and Western Railroad Properties, Incorpo

rated. In conjunction w i t h entering that contract and the 

settlement of c e r t a i n l i t i g a t i o n , LCRA/Austin entered a separate 

Trackage Rights Agreement ("TRA") with the Missouri-Kansas-Texas 

Railroad Company ("MKT"). This TRA provides access e f f e c t i v e 

over 18 miles of track between Halsted, Texas (the 

s i t e of FPP) and West Point, Texas, which i s a j u n c t i o n point 

between the MKT l i n e (now owned by Applicant MP) serving FPP and 

a l i n e of Applicant SP. 

The purpose of the TRA was to protect LCRA/Austin's 

i n t e r e s t s i n obtaining competitive r a i l t r a n s p o r t a t i o n service 

and rates f o r coal moving to FPP. The trackage r i g h t s provided 

LCRA/Austin access t o SP which could ( i n combination w i t h the 

Burlington Northern Railroad Company) provide service from o r i g i n 
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coal f i e l d s i n the PRB, as well as from other possible o r i g i n s 

such as ports, i n competition with UP and i t s connections. 

Recognizing-that t h e i r merger would deprive LCRA/Austin 

of t h i s competition, the Applicants, i n t h e i r Settlement Agree

ment w i t h BNSF, included LCRA/Austin's plant at Halsted, Texas as 

a designated 2 - t o - l point e n t i t l e d to receive service from BNSF. 

However, f o r purposes of applying the condition imposed by the 

Board i n Decision Nc. 4* that UP/SP modify t h e i r contracts w.:th 

shippers at 2 - t o - l points to free up at least 50% of the t r a f f i c 

f o r competition from BNSF, the Applicants claim t h a t LCRA/Austin 

should not be deemed a shipper at a 2 - t o - l p o i n t . See R.V.S. 

Peterson; UP/SP-230 at 193 n.63.^ Mindful of the Board's admo

n i t i o n i n Decision No. 44 (at 156), LCRA/Austin have endeavored 

N to resolve t h i s problem through discussions w i t h Applicants but 

have been unable to do so. 

^ In his Rebuttal V e r i f i e d Statement, the Applicants' M-
Peterson commented as follows: 

Id. 



I . LCRA/Austin Should be Regarded as a 
Shipper at a 2-to-l Point with the Present 
Options to U t i l i z e BNSF Service and to Rednce 
i t s Minimum Volume Commitment bv F i f t y Percent 

A. LCRA/Austin's Status^ 

Decision No. 44, which conditions approval of the 

subject merger a p p l i c a t i o n upon both the BNSF and CMA Agreements, 

provides that shippers at 2 - t o - l points s h a l l be e n t i t l e d to 

receive BNSF service v i a trackage r i g h t s and s h a l l be e n t i t l e d to 

reduce t h e i r contractual minimum volume o b l i g a t i o n s by f i f t y 

percent. See Decision No. 44 at 145. riy the Applicants' own 

admission, LCRA/Austin meet the Board's d e f i n i t i o n of a shipper 

at a 2 - t o - l p o i n t . See BNSF Agreement at 4b and E x h i b i t A; 

UP/SP-22 at 323 and 342 ( l i s t i n g the "LCRA pl a n t " at Halsted, 

Texas as a 2 - t o - l p o i n t ) . I n p a r t ^ u l a r , LCRA/A-ustin's plant i s 

located on the l i n e s of UP and enjoys contractual r i g h t s t o 

receive SP service v i a trackage r i g h t s . Consequently, LCRA/ 

Austin are e n t i t l e d t o receive the ameliorative b e n e f i t s afforded 

to t h i s category of shippers. 

Notwithstanding the treatment of LCRA/Austin under the 

BNSF Agreement as a shipper at a 2 - t o - l point, the Applicants 

have taken the p o s i t i o n t h a t LCRA/Austin are not e n t i t l e d t o a 

modif i c a t i o n of t h e i r contract pursuant t o the co n d i t i o n imposed 

by the Board. Presumably motivated by a desire t o maintain 

c o n t r o l over LCRA/Austin's substantial t r a f f i c , 'ae Applicants 

^ The end of the Board's discussion of LCRA/Austin on 
page 63 of the decision lacks e i t h e r a period or a d d i t i o n a l t e x t , 
See UP/SP-275, at 8 n.6. 
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have advised LCRA/Austin that they are not covered by the condi

t i o n because p r i o r to the merger, LCRA/Austin could only access 

the SP's l i n e s at a futu r e time, i . e . 

However, as Applicants have previously admitted, and as 

the r a t i o n a l e f o r the Board's imposition of the contract m o d i f i 

cation condition dic'-ates, t h i s f a c t i s e s s e n t i a l l y i r r e l e v a n t . 

Mr. John H. Rebonsdorf, Applicants' chief negotiator f o r the BNSF 

Agreement, confirmed during his January 23, 1996 deposition t h a t , 

notwithstanding the timing of i t s contractual entitlement to SP 

service, LCRA/\ustin q u a l i f i e d as a shipper at a 2 - t o - l point". 

Q. . . . Mr. Rebensdorf, I'd l i k e t o d i r e c t your a t t e n t i o n 
t o page 3 59 [the BNSF Agreement]. One of the points 
r e f e r r e d t o i n section B l i s t e d on page 359 i s Halsted, 
Texas, LCRA plant. Do you see that s i r ? 

A. Ye^. 

Q. Is i t your i n t e n t i o n that LCRA be tr e a t e d as a two-to-
one point? 

A. Halsted i s a two-to-one p o i n t . 

Q. And that i s true regardless of whether i t i s c u r r e n t l y 
served by both the UP and the SP, correct? 

A. SP has the r i g h t to serve that plant as I understand i t 
at such time as the current contract expires. 

Q. That's correct. But the language of 8 i says presently 
served by both UP and SP and so does 4b. And I j u s t 
want i t clear that i t ' s covered even whether i t ' s 
presently served or not? 

A. I n t h i s p a r t i c u l a r case, we knew that Southern P a c i f i c 
had the r i g h t to come i n t o that p l a n t . We made the 
judgment tnat that would q u a l i f y i n t h i s p a r t i c u l a r 
case as a two-to-one po i n t . 

Q. Okay. So i t ' s the i n t e n t i o n of the p a r t i e s t o t h i s 
agreement tha t i t be covered regardless of whether i t 



s a t i s f i e s the technical d e f i n i t i o n of being p.-esently 
served by both UP and SP? 

A. In the case of the Halsted plant, i t i s the i n t e n t i o n 
of the p a r t i e s that Halsted i s a two-to-one p o i n t . 

Q. On page 324, i n section 4d -- I ' l l get to t h a t , one 
other question on th a t . Those trackage r i g h t s are 
exercisable by BN f o r the Halsted plant immediately 
a f t e r the merger takes e f f e c t , correct? 

A. That i s cor r e c t . 

Deposition of Jchn H. Rebensdorf, January 23, 1996, at 344-45. 

The Board's decision to extend the contract modifica

t i o n c o n d i t i o n i n the CMA Settlement to a l l 2 - t o - l points was 

based on the Boerd's v a l i d concerns about the s u f f i c i e n c y of 

BNSF's t r a f f i c density over the trackage r i g h t s l i n e s : 

The extension of t h i s p r ovision t o a l l 2 - t o - l 
points w i l l help ensure that BNSF has imme
diate access to a t r a f f i c base s u f f i c i e n t t o 
support e f f e c t i v e trackage r i g h t s operations. 

Decision No. 44 at 146.^ The a v a i l a b i l i t y of 50% of the sub

s t a n t i a l volume of coal t r a f f i c moving to LCRA/Austin each year 

would pr jvide a ibtrong economic incentive ':or BNSF t o persevere 

i n i t s e f f o r t s to provide e f f e c t i v e competition, and BNSF has 

expressed strong i n t e r e s t i n competing fo:r t h i s t r a f f i c * As 

indicated above, LCRA/Austin r o u t i n e l y ship approximately s i x 

m i l l i o n tons of PRB coal per year. 

^ See also i d . at 134 ("[B]ecause so much depends upon 
BNSF's performance, we are imposing special conditions d i r e c t e d 
to t h i s i s s u e . "). 

* LCRA/Austin are c u r r e n t l y involved i n discussions w i t h 
BNSF regarding possible service. 



) 

) 

The f a c t t h a t LCRA/Austin would otherwise lac< access 

to a second c a r r i e r at the present tim? should i n no way be 

viewed as a bar to complete 2 - t o - l status. To the contrary, i t 

was p r e c i s e l y the recognition that a great number of shipper.^? 

would not immediately enjoy the a b i l i t y t o switch from t h e i r 

e x i s t i n g t r a n s p o r t a t i o n service to another c a r r i e r t h a t provided 

the basis f o r r o n d i t i o n i n g the merger upon a broad a p p l i c a t i o n of 

Section 3 of the CMA. Any shipper i n need of r e l i e f under t h i s 

section necessarily otherwise lacks the present a b i l i t y t o d i v e r t 

i t s t r a f f i c from i t s current c a r r i e r . The Board's treatment of 

LCRA/Austin, p a r t i t : u l a r l y i n l i g h t of the Applicants' p r i o r 

representations, should be no d i f f e r e n t than the t.veatment of 

oth-^r shippers at 2 - t o - l points. 

I t should be noted that under the terms of the BNSF 

Agreement, BNSF's trackage r i g h t s to serve the LCRA/Austin plant 

at Halsted, Texas are e f f e c t i v e immediately. There i s no p r o v i 

sion made i n that agreement, as o r i g i n a l l y executed, or as 

subsequently amended, f o r delayed implementation of BNSF's 

trackage r i g h t s to serve Halsted. I n f a c t , the Applicants' Mr. 

Rebensdorf confirmed t h i s upon deposition. (See l a s t question 

and answer of passage from deposition quoted at page 5-6.) 

B. Methodology Regarding the Implementation 
of Section 3 of the CNA Agreement 

LCRA/Austin r e s p e c t f u l l y submit that the Board should 

grant a f f e c t e d shippers the option to reduce t h e i r contracts' 

minimum volume o b l i g a t i o n s (as stated on e i t h e r a sim.ple tonnaje 
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or percentage basis) by f i f t y percent as a means to f u l f i l l 

Section 3 of the CMA. While other methodologies may be t h e o r e t i 

c a l l y possible ( i . e . such as basing the reduction on some measure 

of past annual volume levels or estin.;..: es of f u t u r e volumes, 

rather than on stated contractual minimums) LCRA/Austin believe 

th a t an approach of t h i s nature might needlessly embroil the 

Board i n a lengthy analysis of h i s t o r i c a l or f u t u r e events. 

I I . Allowing LCRA/Austin to Reduce I t s Volume Incentive 
Threshold by F i f t y Percent i s Necessary to Ensure the 
Effectiveness of the Contract Modification Condition 

As the Board has recognized, BNSF's t r a f f v c density 

over the various trackage r i g h t ? l i n e s w i l l determine whether the 

Board's "competition-based" approach to resolving the disputed 

issues of t h i s merger w i l l succeed. With t h i s i n mind, a number 

of p a r t i e s have already f i l e d p e t i t i o n s f o r c l a r i f i c a t i o n cf 

Decision No. 44, which p e t i t i o n s address the p o s s i b i l i t y t h a t the 

Applicants could e f f e c t i v e l y f r u s t r a t e BNSF's a b i l i t y t o co.npete 

f o r t r a f f i c . I n p a r t i c u l a r , BNSF, Geneva Steel, and Entergy; 

Services, Inc. have each described problems regarding the imple

mentation of the Board's contract modification c o n d i t i o n . As 

BNSF ou t l i n e s i n i t s P e t i t i o n (see BNSF-65 at 5-6), absent a 

commensurate reduction i n the l e v e l of so-called "volume incen

t i v e provisions," BNSF would be at a severe competitive disac" 

vantage f o r a shipper's t r a f f i c . S p e c i f i c a l l y , BNSF could only 

hope to compete against the Applicants i n such a scenario i f i t 

underbid them by an amount more than s u f f i c i e n t t o o f f s e t the 
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penalty t h a t necessarily would apply as a r e s u l t of the decreased 

use of the Applicants' service. 

LCRA/Austin are subject to t h i s type of volume incen

t i v e p r o v i s i o n which, unless modified, would f r u s t r a t e the effec

tiveness of the Board's contract modification c o n d i t i o n . Specif

i c a l l y , Section 4 of LCRA/Austin's contract w i t h UP, (ICC-WRPI-C-

0036) , as amended, provides that f o r any given contract year i n 

which the t o t a l tonnage transported exceeds m i l l i o n tons, UP 

w i l l charge approximately per ton less than the rate 

that w i l l apply i f the t o t a l tonnage i s less than m i l l i o n 

tons. S i g n i f i c a n t l y , t h i s lower rate applies to a l l to.ns trans

ported during the p a r t i c u l a r year, not merely to the incremental 

tons i n excess of m i l l i o n . Conversely, i f the m i l l i o n to 

threshold i s not met, the higher rate applies t o a l l tons moved. 

Given LCRA/Austin's t y p i c a l annual volume l e v e l s of s i x 

m i l l i o n tons and the contract's e f f e c t i v e penalty of approximate

l y f o r lower volume levels,^ BNSF would be required 

to underbid UP by $ m i l l i o n j u s t t o l e v e l the competitive 

playing f i e l d ( i . e . the 3 m i l l i o n tons s t i l l shipped under the UP 

contract would pay a rat e higher). This i s a major 

penalty that would obviously place BNĴ F at a serious competitive 

disadvantage f o r the 50% of LCRA/Austin's t r a f f i c t hat would 

supposedly be open t o competitive bidding. Needless t o say, a 

shipper's r i g h t to d i v e r t at least f i f t y percent of i t s t r a f f i c 

y 

* By shipping 50% of i t s annual t r a f f i c v i a BNSF, LCRA/ 
Austin would necessarily incur t h i s penalty. 

- 9 -



to BNSF would *->e of l i t t l e value i f the Applicants are able to 

ensure th a t BNSF i s foreclosed from competing on even terms. 

I f the Applicants are successful i n implementing t h i s 

type of strategy w i t h respect to a s i g n i f i c a n t p o r t i o n of the 

tonnage moving over the trackage r i g h t s l i n e s , BNSF may w e l l not 

be able t o achieve t r a f f i c densitie.s over those l i n e s that would 

enable i t t o o f f e r t r u l y competitive service and rates. 

Therefore, i n order f o r a modification of the contract (under CMA 

§ 3) to be e f f e c t i v e i n terms of making f i f t y percent of 

LCRA/Austin's volume available (at LCRA/Austin's option) f o r 

movement by BNSF, i t i s necessary to reduce the tonnage threshold 

i n Section 4 of LCRA/Austin's contract w i t h UP by f i f t y percent. 

I I I . Conclusion 

For the foregoing reasons, JjCRA/Austin r e s p e c t f u l l y 

request that the Board c l a r i f y t h a t : ( i ) as a shipper at a 2-tO"l 

p o i n t , LCRA/Austin are presently e n t i t l e d to secure BNSF service 

and t o receive the benefits of the Board's con d i t i o n r e q u i r i n g 

raodification of contracts w i t h shippers at 2 - t o - l points ( i . e . 

may elect t o reduce t h e i r stated contractual minimum volume 

commitments by f i f t y percent); and ( i i ) i n order t o l e v e l the 

competitive playing f i e l d between the Applicants and BNSF, 

- 10 



LCRA/Austin may elec t to reduce the volume incentive threshold 

under t h e i r contract w i t h UP by f i f t y percent as w e l l . 

Respectfully submitted, 

THE LOWER COLORADO RIVER AUTHORITY 
AND THE CITY OJ AUSTIN, IPXAS 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: September 23, 1996 

By: C. Midhael Loftus^ 
Donald G. Avery 
Andrew B. Kolesar I I I 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r the Lower 
Colorado River A u t h o r i t y 
and the City of Austin, Texas 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 23rd day of Septem

ber, 1996, caused the foregoing Redacted, Public version of t h i s 

p e t i t i o n (LCRA-5) t o be served by f i r s t class mail, postage 

prepaid, on a l l p a r t i e s of record i n Finance Docket No. 32760. 

Andrew B. Kolesar I I I 
Ml. 

\ 
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GALLAND, K H A R A S C H , M O R S E & G A R F I N K L E , P.C. 

ATTORNEYS AT LAW 

CHARLES H. WHITE, JR 

DlRRCr LlNE; (202) 342-6789 

FACS'MILE (202) i42-5219 

CANAL SQL ARF 

1054 THIRTY fi>:-. r STREET, N W 

WASHINGTCN, D.C. 20007-4492 

TELEPHONF: (202) 342-5200 

September 23, 1996 

The Honorable Vernon A. Williams 
Secretary 
Surface I'ransportation Board 
Interstate Commerce Commission Building 
'i2th Street and Constitution Avenue, N.W. 
Washington, D C 20423 

Re: Finance Docket No 327bO, Union Pacific Corp et. al —Control 
and Merger -Southern Pacific Rail Corp et al. 

Dear Mr Wi'Iiams 

Enclosed for filing please find an original and twenty copies of Response of Utah Railway 
Companv to .Applicants' and BNSF's Petitions for Clarification. 

I have mailed true copies of the foregoing to counsel for parties of record by first-class 
mail, postage prepaid. 

Will you kindly stamp xnd return the enclosed copy of this service letter when the 
documents are filed 

Enclosures 

ENTEMPS 
Wic» cf tht S«cr«tary 

SEP 2 4 \t^^ 

Partcf 
Public Racord 

Very truly yoii^, 

Charles H White, Jr. 
Counsel for Utah Railway Company 

XiNjiYLAN-GKMC lAW OFFICE 
AFFiUATED FIRM 

No. 535-538, FENUYUAN CRBSTWOOD HOTEL 
No. 23, DONG JIAO MIN XIANG 

BEI^NC 100006 PEOPLE S REPL'BUC OF CHINA 
TEI: 011-<j6-i-523-5567 FAX: Oil 8̂ -!-523-5%9 



UTAH-7 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NG. 32760 

UNION PACIFIC CORPORATION, LTsflON 
PACIFIC RAILROAD COMPANY AND 

MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL ANT) MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST LOUIS SOUTHWESTERN 

RAILWAY COMPANY, SPCSL CORPORATION, 
AND THE DEN\^R AND RIO GRANDE 

WESTERN RAILROAD COMPANY 

RESPONSE OF UTAH RAILWAY COMPANY 
TO APPLICANTS' AND BNSF'S 

PETITIONS FOR CLARIFICATION 

EFTTERCT 
Offica fti tha Sacratary 

8!P 2 4 

S Part«f 
Pubfic Record 

Charles H. White, Jr. 
Galland, Kharasch, Morse 

& Garfinkle, P C. 
1054 Thirty-First Street, N.W. 
Washington, DC 20007 
(202) 342-6789 

Counsel for Utah Railway Company 

Date: September 23, 1996 
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J 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY AND 

MISSOLTU PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST LOUIS SOUTHWESTERN 

RAJLW.A.Y COMPANY, SPCSL CORPORATION, 
AND THE DENVER AND RIO GRANDE 

WESTERN RAILROAD COMPANY 

RESPONSE OF UTAH RAILWAY COMPANY 
TO APPLICANTS' AND BNSF'S 

PETITIONS FOR CLARIFICATION 

STATEMENT 

Utah Railway Company ("UTAH") occupies a unique position in these proceedings. Like 

BNSF, the Primary Applicants granted UTAH trackage rights pursufjit to a settlement agreement 

("UTAH Settlement Agreement"). Similarly, UTAH granted BNSF trackage rights over its property 

to accommodate the BNSF Settlement Agreement. Both tbe UTAH and BNSF Settlement 

.Agreements were confirmed by the Board in approving the UP-SP merger petition, in short, UTAH 



is both a recipient and grantor of trackage rights which have been incorporated into the underlying 

transaction approved by the Board. 

However, the Board's action expanding and transplanting the CMA Agreement — which was 

originally negotiated and designed to fit a far different competitive environment and geographic area 

- to the Central Corridor is silent as to the impact on UTAH'S rights in that Corridor. Moreover, 

given the seeming ambiguities which have driven UTAH'S only two connections, LT*SP and BNSF, 

to seek clarification, ti.v Board's silence as to UTAH'S position is doubly troubhng. In this light we 

respond to our connecting carriers' petitions, and respectfully request the Board to declare UTAH'S 

rights under its Decision No. 44. 

I . UTAH'S POSITION 

UTAH'S position in these proceedings can be succinctly restated. In order to accommodate 

BNSFs Settlement Agreement on the Central Corridor, UTAH - which has an intertwined ownership 

and trackage rights relationship with SP over a cntical segment of the Corridor - granted BNSF 

trackage rights on its property. In tum, UTAH was granted trackage rights over another segment 

of the SP line significantly expanding its reach eastward. 

A. Provo to Utah Rrilway Junction 

The history of UTAH'S intertwined ownership rights in this segment is outhned in "Utah 

Railway Company - An Abridged History" at UTAH-3. See also "Operaxing and Trackage 

Agreement between the Denver and Rio Grande Railroad Compaiiy and Utah Railway Company" and 

the UTAH Settlement Agreement at Appendices A and C of Barker. V S. l i . 



B. Utah Railway Junction to Grand Junction. Colorado 

The trackage nghts granted to UTAH are summarized in the UTAH Settlement Agreement, 

supra, and more particularly described in Finance Docket No. 32760 (Sub No. 18) Notigg of 

F.Kemption fnr Trackage Rights. 

C. Cypnis Amax and ECDC-Environmcntal 

As part of the UTAH Seiliement Agreement, U l AH received, with fiill agreement of the 

shioper, sole access to the new Cyprus Amax Willow Creek coal loading facility near Castle Gate, 

Utah See para. 2 of Agreement. Also, following the negotiation of the UTAH Settlement 

Agreement, ECDC-Environmental, an important receiver of municipal waste at a major materials 

landfill in Utah, approached the Applicants and separately negotiated access to UTAH. This traffic 

flow holds .strong potential as a backhaul competition enhancement. See .\ffidavit of John West 

attached hereto See also West V S.. UTAH-5, p. 4 In addition to ECDC, Moroni Feed, a 

cooperative of approximately 100 family farms in Central Utah, also sought and obtained UTAH 

access Id. Thus, both ECDC and Moroni Feed independently changed a one-to-one service pattern 

at a specific location into a new two-to-one situation before the Board entered its Decision.̂ ' This 

change is important given the articulated rationale of Decision 44. 

In summary, UTAH extended its reach and broadened shipper access by virtue of its 

Settlement Agreement and market place negotiations before the Board entered its Pgclsion It also 

granted BNSF trackage rights over its property to accommodate BNSF's Settlement Agreemem. 

^ While negotiating this new UTAH access, thus turning heretofore single carrier access into 
two carrier access, each shipper claimed broader two-to-one status by virtue of the fact that they had 
other fac ilities in Utah on the SP and UP. 



II. RESPONSE ANP pFOIlFST FOR CLARIFICATION 

Reflecting its awkward position while its two new connections, UPSP and BNSF, seek 

clarification, UTAH has objectively reviewed Deci.sion No 44. In light of the DggigjQp's silence as 

to UTAH'S rights on ihe Central Corridor pursuant to the UTAH, BNSF, and CMA Settlement 

Agreements, UT.AH would suggest the following declarations vis-a-vis the Central Corridor: 

A. Transload Condition 

Upon review of Applicants' Petition, and of Decision No. 44. it appears that Applicants' view 

is log cal. As the Board explained, the transload condition allowing "BNSF or third parties to bcate 

transloading facilities anywhere on the lines where R̂ ""••'• will receive Uackage rights" will preserve 

specifically described competition, jjg^ competition "today [ i ^ , before the Dggigjpn] [whereby] UP 

or SP may locate transloading facilities ar̂ ywhere on their lines to reach shippers on the oiher carrier." 

Decision at 124. In this light. Applicants' reading of the transloading provision as intending to 

preserve the "ability of UP-iirved shippers to transload to SP points, and vice versa" (UP/SP-275, 

at 5) seems reasonable The question remains, however, whether BNSF can serve a transload faci'ity 

established on UTAH property over which it has obtained trackage rights. 

B. Applicability to UTAH Trackage 

As pointed out above, and on the record before the Board, UTAH granted BNSF trackage 

rights- on its property in the Provo-Utah Railway Junction segment of the Centra! Corridor to make 

the BNSF Settlement Agreement workable The Decision is silent as to BNSF's rights under the 

CM.A Agreement augmentation on this part of the Central Corridor. However, it clearly states that 

BNSF/CMA's "new facility" language will apply "at any SP or UP segment over which it has been 

granted trackage rights " l i at 106 [emphasis in the original] See also p 124. 



Under an expressio unius canon, it would appear that this aspect of CMA would not apply 

to BNSF trackage rights over UTAH property. The matter needs clarification and, as we will show 

below, should be consistent with UTAH'S trackage rights granted by Applicants under the UTAH 

Settlement Agreement. 

C. Specific Shipper Access 

As pointed oui above, UTAH negotiated sole access to Cypms which was fiilly supported by 

the shipper and the Applicants See UTAI. SetUement Agreement, sum Moreover, by their 

initiative, shippers ECDC and Moroni Feed negotiated UTAH access thereby changing their specific 

location service patterns from one-to-one to two-to-one. These negotiations were embodied in 

agreements with the Applicants. 

We believe it clear that these specific agreements protect and insulate UTAH'S rights fi'om 

BNSF/CMA access. "Congress did not issue the [Board] a hunting license for . . . contracts that limit 

a railroad's efficiency urJess those . . . contracts interfere[] with carrying out an approved merger." 

Citv of Palestine Texa.s v United States. 559 F 2d 408, 414 U.S.C.A., 5th Cir. 1977; ggrt, dsnigd. 

43 5 U S. 950 (1978). Moreover, the new two-to-one competitive situations are beyond the rationale 

of imposing the CMA-eniianced BNSF Agreement, k . , to make BNSF "an effective replacement for 

_P at these two-to-one pomts and affected one-to-one points." Pggisign. P 124. 

In summary, although the Decision is silent, it appears that the "new facility" CMA access 

does not apply to BNSF's t ackage rights over UTAH, nor does it apply to contract grounded 



exclusive or new two-to-one shipper relationships (Ls^ where UTAH is the second carrier) enjoyed 

by UTAH. 

III. ALTERNATIVE DECLARATORY RELIEF 

A real anomaly v/ill occur if the Board clarifies its Decision by stating that BNSF's CMA-

enhanced status will apply to the trackage rights granted by UTAH to BNSF over UTAH'S property, 

while at the same time denying such statue to LTTAH vis-a-vis trackage rights granted it by AppligaotS 

in the Central Corridor. We respectfijlly submit that this situation would crea':e serious problems on 

judicial review. 

If the Board chooses on clarification to make BNSF's trackage rights over UTAH subject to 

CMA enhancement, we submit that it should similarly define UTAH'S trackage rights, granted by 

Applicants over SP along the Central Corridor See Verified Statement of John West attached 

hereto. While this balancing approach is equitable and logical, UTAH also continues to believe that 

the individual shipper actions ouJined above (isL, choosing and confirming UTAH as sole originating 

carrier at a new facility, or initiating agreements with the Applicants to add UTAH service in new 

two-to-one situations) protects those shjpper choices from a CMA override. 



CONCLUSION 

The Board should clarify UTAH'S position on the Central Corridor by making its trackage 

rights consistent with BNSF's At the same time, the Board should recognize the specific shipper 

choices previously made and submitted for the record. 

Respectfully submitted. 

Charles H White, Jr. 
Galland, Kharasch, Morse' 

& Garfinkle, P C. 
1054 Thirty-First Street, N.W. 
Washington, D C. 20007 
(202) 342-6789 

Counsel for Utah Railway Company 

Date: September 23, 1996 
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VERIFIED STATEMENT 
OF 

JOHN L WEST, III 

My name is John E. West, and I am Executive Vice President of Utah Railway Company 

("UTAH"). I previously ubmitted verified statements in this proceeding in Response in 

Support of the Utah Railwav Company's Settlement Agreement, UTAH-3 and in UTAH-5 

Response to Inconsistent Applications and in Support of Utah Railwav Company's 

Settlement Agreement. 

UTAH seeks clarification and a remedy to what we feel was an inadvertent dilution of our 

negotiated Settlement Agreement between UTAH and UP/SP. When UTAH negotiated its 

Settlement Agreement it did so with the best available knowledge at the time as it relates to 

the BNSF Settlement Agreement in order to continue to compete on a level playing field in 

the Central Corridor. Most of the terms and conditions of the UTAH Settlement 

Agreement mirrored the terms and conditions in the previously filed BNSF Settlement 

Agreement including ihe millage rate, etc. in an effort to provide customers with 

competitive opt'ons along our small, but important segment of the Central Corridor. 

The Surface Transportation Board ("STB") in its Decision No. 44 in Finance Docket No. 

32760 served .August 12,1996 gave BNSF, as a condition of the merger, build-in, build-out 



rights at all locations where BNSF gained trackage rights. ECDC Environmental, L.C. 

("ECDC"). an operator of » large landfill in Utah, had negotiated with UP for the rights to 

gain UTAH direct service by building a facility near the Savage Coal Terminal at which 

UTAH, in its Settlement Agreement, gained competitive access. Now, as we read the 

decision, a literal reading of the build-in and build-out conditions for transloading, 

expanded to all areas of BNSF's trackage rights, ECDC could chose to locate a new facility 

somewhere along the SP mainline where both VtAH and BNSF have tracl%.ige rights but 

only BNSF would have the option to build-in )r build-out leaving UTAH at a competitive 

disadvantage. 

As I testi.led in my verified statement in UTAH-5, ECDC access is an important part of 

plans for the future to help ensure continued competition in our area of the Central 

Corridor, in addition to providing the opportunity for providing inbound service to its 

facility, access provides an important marketing tool for coal moves using ECDC's open-

top hopper fleet for inbound waste and outbound low sulphur coal. 

We are sure the STB did not mean to dilute UTAH'S agreement and we respectfully 

request that, should the CMA conditions be upheld to apply in all areas, the same 

conditions should apply to UTAH. In UTAH'S case it covers only 179 miles of the Central 

Corridor on new'y acquired trackage rights plus the existing 72 miles of joint track 



territory over which UTAH has operated since its operations commenced in 913. The vast 

majority of the route is sparsely populited with little or no likelihood of development by 

shippers. UTAH should be afforded the same competitive advantages at those few 

locations conducive to potential installation of new facilities as is afiorded UP-SP and 

BNSF. 



VERIFICATION 

State of Utah ) 
) 

County of Carbon) 

John E. West, I I I , being duly sworn, deposes and says that he has read the foregoing 
statement, and that the contents thereof are true and correct to the best of his knowledge 
and belief. 

^hn E. ^est. I I I 

Subscribed and sworn to before me on this the / ^ " day of September, 1996. 

Notary Public ' 

Q I ^ r^.?nftv 0IANAB.HO0GHT0H 
My commission expires a If ^ / 7 / . \ / W S ^ «jjMrWRJC'SW!«"̂ *'̂  

r ^ I f i f l f f ^ Zox WEST2060NOPTH 
& HELPER. UTAH W5» 

COHWiEXP. 



CERTU'ICATE OF SERVICE 

I liereby certify that on this 23rd day of September, 1996, a copy of the foregoing Response 
of Utah Railway Company to Applicants' and BNSF's Petitions for Clarification was served, via first-
class mail upon all parties of record in Finance Docket 32760. 

Charles H. White, Jr 
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GPTC-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

REQUEST FOR CLARIFICATION AND COMMENTS 
OF THE GLASS PRODUCERS TRANSPORTATION COUNCIL 

Otfic* •tth« Sacrttary 

SEP 

Partftf 
Public nowrd 

Dated: September 23, 1996 

Michael M. B r i l e y 
SHUMAKER, LOOP & KENDRICK, LLP 
North Courthouse Square 
1000 Jackson St. 
Toledo, Ohio 4.3674-1573 
(419) 241-9000 

Attorney and P r a c t i t i o n e r 

•J 



GPTC-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE ) 
DENVER AND RIO GRANDE WESTERN ) 
RAILROAD COMPANY ) 

Finance Docket No. 32760 

REQUEST FOR CLARIFICATION AND COMMLNTS 
OF THE GLASS PRODUCERS TRANSPORTATION COUNCIL 

The Glass Producers Transportation Council ("GPTC") i s a 

national trade association comprised of 30 companies tha t 

manufacture glass products and t h e i r suppliers. A l i s t of the GPTC 

individua.! member companies i s attached hereto as Appendix A. GPTC 

and i t s member companies hereby p e t i t i o n the Board fox 

c l a r i f i c a t i o n of Decision No. 44 i n t h i s proceeding served 

August 12, 1996 ("Decision"), approving the common c o n t r o l and 

merger of Union P a c i f i c Railroad Company and i t s r a i l a f f i l i a t e s 

("UP") and Southern P a c i f i c Transportation Company and i t s r a i l 

a f f i l i a t e s ("SP") ( c o l l e c t i v e l y "applicants"), subject t o c e r t a i n 

conditions. 



One of the conditions imposed by the Board i n granting 

the merger a p p l i c a t i o n requires UP and SP to modify any contracts 

w i t h shippers at 2 - t o - l points incorporated w i t h i n the BN/SF 

agreement. 

Es s e n t i a l l y , GPTC endorses and adopts the comments of the 

BN/SF (BN/SF - 6̂ :) previously f i l e d i n t h i s proceeding to the 

effp'Ct that i f t h i s provision i s not c l a r i f i e d by the Board, i t s 

implementation by the Applicants may lead to s u b s t a n t i a l l y serious 

and unintended anti-competitive consequences. As presently worded, 

f o r example, should Applicants choose not to modify volume 

incentives i n current contracts, the r e a l i s t i c e f f e c t may be to 

eliminate the a b i l i t y of BN/SF to bid f o r service o p p o r t u n i t i e s 

under c u r r e n t l y contracted service. Moreover, the p o s s i b i l i t y t h a t 

Applicants could choose affected t r a f f i c (rather than the shippers) 

may r e s u l t i n t h a t t r a i f i c which needs most to be opened to BN/SF 

remaining closed to competition, thus precluding the access 

intended by the Order. 

Accordingly, GPTC requests the Board to c l a r i f y t h i s 

c o ndition to state that Applicants must open 100% of contract 

volumes effected to competition from BN/SF and t o allow a f f e c t e d 

shippers to determine (not applicants) those contracts to be so 

opened on a shipper-by-shipper, contract-by-contract basis. 

Regardless of the percent adopted by the Board, however, at the 

very least i t should be made clear that whatever contract volumes 

are subject t o the condition, those volumes t h a t .ire opened t o 

BN/SF competition should be relieved of p r e - e x i s t i n g volume 



Incentives or, a l t e r n a t i v e l y , such incentives should be pro-rated 

i n order to make competitive bidding a r e a l i s t i c (and not 

t h e o r e t i c a l ) option. F i n a l l y , the Board should allow BN/SF t o bid 

f t . - any volume covered by affected contracts to the extent that 

Apr l i c a n t ' s o f f e r to modify the contractual terms applying to those 

volumes i n response to t h i s provision. 

In summary, shippers shc^xd not be harmed by t h i s 

c o n d i t i o n which i s intended to f a c i l i t a t e competition. For these 

reasons, the Board shoula c l a r i f y that meaningful competitive 

access w i l l be afforded to BN/SF on the affect e d volumes. 

Dated: September 23, 1996 

Respectfully submitted, 

iyiuUiAfl-QAUui^ 
Michael M. B r i l e y ^ 
SHUMAKER, LOOP & KENDRICK, LLP 
North Courthouse Square 
1000 Jackson St. 
Toledo, Ohio 43624-1573 
(419) 241-9000 

Attorney for The Glass Producers 
Transportation Council 
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CERTIFICATE O" SERVICE 

I hereby c e r t i f y that on t h i s 23th day of September, 

1996, copies of the foregoing PETITION TO INTERVENE AND REQUEST FOR 

CLARIFICATION AND COMMENTS were served upon Administrative Law 

Judge Jerome Nelson, Federal Energy Regulatory Commission, 888 

F i r s t Street, N.E., Washington, D.C. 20426, Arvid E. Road, I I , 

Esquire, Covington & Bu r l i n g , 1201 Pennsylvania Avenue., N.W., P.O. 

Box 75G6, WashingLon, D.C. 20044, and Paul A. Cummingham, 1300 19th 

Street, N.W., Washington, D.C. 20036, by telecopy, and upon other 

known pa r t i e s of record by f i r s t - c l a s s mail, postage prepaid, i n 

accordance w i t h the rules oii the Surface Transportation Boar'!. 

'(%hj(nLlV,.^hjliLLi 
Michael M. B r i l e y ^ 

p :Am -4-



APPENDIX A 

GLASS PACKAGING TRANSPORTATION COUNCIL 
MEMBERSHIP 

FMC Corporation 
Chemical Products Group 
1735 Market Street 
Philadelphia, PA 19103 

Spartan Minerals Corp. 
P.O. Box 520 
Pacolet, So'ith Carolina 29372 

E l f Atochem North America, Inc. 
2000 Market St. 
Philadelphia, PA 19103-3222 

PPG Indu s t r i e s , Inc. 
One PPG Plac« 
Pittsburgh, PA 15272 

Thomson Consumer Electronics 
24200 U.S. Route 23, South 
C i r c l e v i l l e , Ohio 43113 

Ball-Foster Glass Contair.er Co. 
1509 South Macedonia Ave. 
Muncie, Indiana 47302-3664 

Alex Trading, Inc. 
77 St. Anne's Piace 
Pawleys Island, SC 29585 

Fran k l i n I n d u s t r i e l Minerals 
612 Tenth Ave., North 
Nashville. TN 37203 

Techneglas, Inc. 
707 E. Jenkins Ave. 
Columbus, Ohio 4 3207 



General Chemical Corporation 
90 East Halsey Rd. 
P. O. Box 394 
Pc.rsippany, NJ 07944 

Wheaton Industries 
1101 Wheaton Ave. 
M i l l v U l e , New Jersey 08332 

AFG I n d u s t r i e s , Inc. 
1400 Lincoln Avenue 
P.O. Box 929 
Kmqsport, TN 3 7662 

Feldspar Corporation 
1040 Crown Pointe Parkway 
" J i t e 270 
/cl a n t a , Georgia 30338 

Cardinal Float 
2200 Parkway Dr. 
Menominee, Wisconsin 54751 

Anchor Glass Container 
4343 Anchor Plaza Parkway 
Tampa, Flor i d a 33634 

Owens-Brockway Glass Container, Inc. 
One Seagate 
25th Floor 
Toledo, Ohio 43666 

Unimin Corporation 
258 Elm St. 
New Canaan, CT 06840 

North American Chemical Company 
8300 College Boulevard 
Ov€^rland Park, Kansas 66210 

Libbey, Inc. 
940 Ash Street 
Toledo, Ohio 43611 

Wedron S i l i c a Company 
P. 0. Box 119 
Wedron, I l l i n o i s 60557 
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Guardian Industries 
14600 Romine Road 
Carleton, MI 48117 

Libbey-Owens-Ford Co. 
811 Madison Avenue 
P.O. Box 799 
Toledo, Ohio 43695-0799 

OCI Chemical Corp. 
One Corporate Drive 
P.O. Box 902 
Shejton, Connecticut 06484 

U.S. S i l i c a Corp. 
P. 0. Box 187 
Berkeley Springs, WV 25411 

TG Soda Ash, Inc. 
P. O. Box 30321 
Raleigh, NC 27622-0321 

Unimin Canada, Ltd. 
5343 Dundas St. - West 
Suite 400 
Etobicoke, Ontario M9B-6K5 

The Morie Company, Inc. 
1201 N. High Street 
M i l l v i l l e , NJ 08332 

Missis s i p p i Lime Company 
7 Alby Street 
P.O. Box 2247 
Alton, IL 62002-2247 

Ma.rcona Ocean I n d u s t r i e s , Ltd. 
2170 West S.R. 434 
Suite 420 
Longwood, Flor i d a 32779 

Solvay Minerals 
P.O. Box 27328 
Houston, TX 77227-7328 

-3-





NITL-21 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACinC CORPORATION, UNION PACMC RAILROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RA-L CORPORATION, 
SOUTHERN PACinC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPAf JY 

REPLY TO PETITION OF BN/SANTA FE FOR CLARIFICATION 

) submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

Ott;wolth«S«cf«ury 

September 23, 1996 

Nicholas J. DiMichael 
Frederic L. Wood 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The Nation^ 
Transportation League 

ORIGINAL 



NITL-21 

^ BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACMC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACMC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACMC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY TO PETITION OF BN/SANTA F E FOR CLARIFICATION 

) submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION L E A G U E 

The National Indust ial Transportation League ("League") hereby submits 

its Reply to the petition (BN/SF-65) filed on September 3, 1996, in this 

proceeding, by the BNSFi seeking clarification of the provisions ot paragraph no. 

6 of the order included in Decision No. 44, at 231. The specific provisions at 

issue involve the interpretation and application of the Board's requirement that, 

immediately upon consummation of the merger, Applicants must modify any 

contracts with shippers at all 2-to-l points incorporated within the BNSF 

' Unless otherwise specified, abbreviations are the same as set out in Appendix B at page 254 of 
Decision 44 in this proceeding, served on August 23, 1996. "Applicants" is defined in Decision 

J 44, at 7, note 3 . 



agreement to allow BNSF access to at least 50% of the volume. Decision 44 at 

146. The League urges the Board to grant the clarifications sought by BNSF. 

This proceeding is one in wh'ch Apphcants sought and obtained from the 

STB authorization under 49 U.S.C. §§11343-45 and the Railroad Consolidation 

Procedures, 49 C.F.R. Part 1180, for the merger of the SPR into the 'JPC and 

the consolidation of the rail operations of the UP and SP. However, the Board 

imposed a number of conditions, some of which were explicitly made very broad, 

to mitigate the admittedly anti-v nipetitive effects of this merger. The merger 

was consummated on September 11, 1996 (UP/SP-277). Therefore, Applicants 

are committed to complying with the Board's conditions. 

I. BACKGROUND 

The Board was clearly concerned that the merger of UP/SP could have 

broad anti-competitive effects that were not mitigated by the agreements with 

BNSF and CMA.2 The Applicants proposed to mitigate competitive harm caused 

by the merger by allowing BNSF to have access via trackage rights over some of 

the parallel lines involved, but only to serve those shippers "that can be served 

directly, or through reciprocal switching, by UP and SP but by no other Class I 

railroad." Decision 44 at 121-122 (emphasis in original; footnote omitted). In 

other worc'i. Applicants were providing rel'ef only to 2-to-l shippers and not to 

2-to-l points. But as the Board specifically noted: "Protestants argue that 

Applicants' approach is too restrictive because many shippers benefit from UP-SP 

competition in ways other than having both of those carriers physically reach 

their sidings. Protestants argue that other forms of competition ... can all be 

effective in bringing pressure on each carrier's rate«." Id. at 122 (footnote 

2 Consistent with the Board's intentions, references to the BNSF and CMA agreements includes 
all the applicants' commitments to the amendments, clarifications, modifications, and extensions 
described in the Board's decision. Decision 44 at 9, 12, n. 15, 145, n.l77 and 226, n. 277. 



[W]e have have devised specific conditions directly addressing both 
the competitive problems that h.ive been raised with the BNSF 
agreement and the CMA agreement and concerns about whether 
BNSF will have sufficient traffic to compete effectively. 

M. at 106. 

First, the Board broadened the scope of the application of the BNSF 

agreement in order to allow the BNSF to replicate throughout the affected region 

the various kinds of indirect competition being provided by SP to the UP. For 

example, it broadened the definition and scope of new facilities and transload 

facilities that BNSF could serve on the trackage rights that it received as a 

condition of the Board's approval. The Board also broadened the application and 

availability of the right of the BNSF to serve new track connections built into or 

out of shipper facilities. Id. at 145-46. 

Second, the Board took steps to "help ensure that BNSF has immediate 

access to a traffic base sufficient to support effective trackage rights operations." 

It did so by, among other things, requiring Applicants to modify any contracts 

with shippers at all 2-to-l points incorporated within the B.NSF agreement to 

allow BNSF access to 50% of the volume. Id. at 146. In other words, the Board 

wanted to make certain, in response to the concerns of the League and other 

shippers, that the trackage rights granted to BNSF as a condition on approval of 

the merger would be operated "under economic coriditions comparable" to those 

of the UP. St. Louis Southwestern Ry. Co. Compensation — Trackage Rights, 8 

I.C.C.2d 80, 81, n.3 (1991) (quoting from Union Pacific Corp. et al, — Control 

— Missouri Pacific Corp., et al., 366 I.C.C. 462, 590 (1982). If BNSF's 

operations over the trackage rights obtained from the Applicants are not 

economically viable, BNSF will not be able to replace both the direct and the 

indirect competition provided by SP that would lost as a result of the merger with 

UP. Decision 44 at 118 ("We believe that that BNSF will aggressively compete 



with UP/SP where it can obtain profitable traffic under the BNSF agreement." 

[emphasis added]). 

As the Board stated: "We have strengthened the BNSF trackage rights in 

several important ways, and we believe that the conditions we have imposed will 

adequately preserve rail competition throughout the West." Decision 44 at 180 

(emphasis added). The Board should emphatically reject any efforts by the 

Applicants to circumscribe, limit or otherwise endanger the justifiable efforts by 

the Board to ensure that UP/SP does not place BNSF in the position of being a 

second-class competitor. UP/SP took great pride in claiming that it had brought 

in its "biggest, meanest, toughest competitor," BNSF, to replace the competition 

from the SP. Rebensdorf Dep. Tr. at 151, 158, 402, 755-756.3 '^ee also UP/SP-

230 at ! 1. The Applicants should not now be permitted to put that meanest 

competitor in a cage. 

I I BN/SF MUST H A V E A C C E S S T O T H E B R O A D E S T P O S S I B L E B A S E 

OF TRAFFIC PRESENTLY UNDER CONTRACT TO THE APPLICANTS 

The BNSF petition for clarification describes in detail the concerns and 

problems created by the generality of the wording of the provisions of paragraph 

3 of the CMA agreement (as broadened in scope by the Board) which has been or 

could be i iterpreted by Applicants in such a way as to frustrate the desired effect 

of the Board's imposition of that condition. As the petition notes, some of the 

possible interpretations or actions that Applicants could take would "deny 

BN/Santa Fe sufficient density to become a cost-effective compefitor 

) 

3 As UP witness Rebensdorf put it at his deposition (Dep. Tr. 756): 

Q ittfif Of all of th; possible railroads to whom trackage rights could have been 
granted, is BN/Santa Fe your biggest, meanest, toughest competitor in each and 
every corridor? 
A. Absolutely. 



BN/SF-65 at 8. The problems created by Applicants' interpretation and 

application are not an abstract one, as shown by two specific petitions for 

clarification on the same issue filed by two shippers: Geneva Steel Company (GS-

4) and Entergy Services, Inc., et al. (ESI-27).'* There may well be other 

situations where the efforts of Applicants to interpret and apply this condition 

narrowly have come into play. Certainly, such occurrences are likely to increase 

now that Decision 44 has become effective and common control of UP and SP has 

been consummated. UP/SP-277. 

This issue of the traffic base available to BN/SF was clearly a matter of 

considerable concern to the Board, as indicated in the discussion above. Indeed, 

as even BN/SF now implicitly acknowledges, this was an issue that was quite 

properly raised by the League in its evidence and comments, because of the need 

for BN/SF to have sufficient density to conduct competitive operations over the 

trackage rights lines. NITL-19 at 23-25. In its petition, BN/SF has suggested 

that the evidence from the Applicants relied on by the Board in dismissing the 

League's conccmi- (see Decision 44 at 136, 139) "was misleading at best." 

BN/SF-65 at 2. It now appears that the efforts, now and in the future, by the 

Applicants to adopt and implement a narrow interpretation of this important 

condition, would provide a basis for concluding that the League's concerns were 

indeed weil-founded. 

Moreover, Applicants themselvpc aiade efforts to reassure protestants 

and the Board that the traffic nominally open to access by BNSF was not "locked 

up in long-term contracts." UP/SP-230 at 117-118. This statement was premised 

on the claims by both UP and SP witnesses that significant percentages of the 

Applicants' contracts with shippers at 2-to-l points would be available within the 

^ A letter-petition dated September 10, 1996,v/as also filed by the Railroaa Commission of 
J Texas seeking clarification of the same condition. RCT-8. 
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in . CONCLUSION 

The BN/SF request for clarification by the Board of the condition imposed 

by ordering paragraph 6 in Decision 44 should be granted. Given the critical 

nature of pi jmpt and immediate implementation of the conditions imposed by the 

Board (Decision 44 at 134 and 146), it is essential that the Board act expeditiously 

on this matter. The League requests that tlie Board serve its decision not later 

than October 11,1996. 

Respectfully submitted, 

September 23, 1996 

Nicholas J. DiMichaet-̂ ^A-, y 
Frederic L. Wood r^^^^^^^^^^ 
DONELAN, C L E A R \ ^ 0 0 D & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation League 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 23rd day of September, 1996, served a 

copy of the foregoing Reply submitted on behalf of The National Industrial 

Transportation League on all parties of record, by first-class mail, postage 

prepaid, in accordance with Rules of Practicg, 

DERIC L. WOOD 
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NITL-22 

BEFORE THE 
SLTIFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACMC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACMC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANV, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WEST! i.N RAILROAD COMPANY 

REPLY TO PETITION OF UP/SP FOR CLARIFICATION 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

The National Industrial Transportation League ("League") hereby submits 

its Reply to the petition (UP/SP-275) filed on August 29, 1996, in ihis proceeding 

by the Applicants' seeking clarification of the provisions of paragraph no. 6 of 

the order included in Decision No. 44. TTie specific provisions at issue involve 

the interpretation and application of the Board's requirement that BNSF must be 

given the right to serve new facilities located on both UP-owned and SP-owned 

track over which BNSF receives trackage rights, and that new facilities includes 

' Unless otherwise specified, abbreviations are the same as set out in Appendix B at page 254 of 
Decision 44 in this proceeding, served on August 23, 1996. "Applicants" is defined in Decision 
44, at 7, note 3 . 



new transload facilities, including those owned and operated by BNSF. Decision 

44 at 146. The League urges the Board to deny the clarification sought by 

Applicants.2 

This proceeding is one in which Applicants sought and obtained from the 

STB authorization under 49 U.S.C. §§11343-45 and the Railroad Consolidation 

Procedures, 49 C.F.R. Part 1180, for the merger of the SPR into the UPC and 

the consolidation of the rail operations of the UP and SP. However, the Board 

imposed a number of conditions, some of which were explicitly made very broad, 

to mitigate the admittedly anti-competitive effects of this merger. The merger 

was consummated on September 11, 1996 (UP/SP-277). Therefore, Applicants 

are committed to complying with the Board's conditions. 

L BACKGROUND 

The Board was clearly concerned that the merger of UP/SP could have 

broad anti-competitive eifects that were not mitigated by the agreements with 

BNSF and CMA.3 The Applicants proposed to mitigate competitive harm caused 

by the merger by allowing BNSF to have access via trackage rights over some of 

the parallel lines involved, but only to serve those shippers "that can be served 

directly, or through reciprocal switching, by UP and SP but by no other Class I 

railroad." Decision 44 ?• 121-122 [emphasis in original; footnote omitted]. In 

other words. Applicants were providing relief only to 2-to-l shippers and not to 

2 Applicants frame their request for relief as a request for clarification of Decision 44. As 
demonsu-ated in this reply, the Board clearly and correctly expanded the scope of BNSF's ability to 
provide service on the trackage rights received from both Applicants to new transload facilities. 
Perhaps recognizing that "clarification" was not required, Applicants also make an altemaiive 
request for reopening of Decision 44 on the grounds of material error. UP/SP-275 at 1, n.2. That 
reques. >hould also be denied. 

3 Consistent with the Board's intentions, references to the BNSF and CMA agreements includes 
all the applicants' commitments to the amendments, clarifications, modifications, and extensions 
described in the Board's decision. Decision 44 at 9, 12, n. 15, 145, n. 177 and 226, n. 277. 



2-to-l points. But as the Board specifically noted: 'Protestants argue that 

Applicants' approach is too restrictive because many shippers benefit from UP-SP 

competition in ways other than having both of those carriers physically reach 

their idings. Protestants argue that other forms of competition ... can all be 

effecti'e in bringing pressure on each carrier's rates " Id. at 122 [footnote 

omitted]. The Board then concluded: "We agree with protestants that Applicants 

have not gone far enough in addressing certain adverse competitive effects." Id. 

at 123. This action to protect as many forms of competition as possible from the 

adverse impacts of a transaction of the scope of the UP/SP merger was clearly 

consistent with the Board's obligation under the Interstate Commerce Act to 

consider "whether the proposed transaction would have an adverse effect on 

competition among rail carriers in the affected region. 49 U.S.C. 

§11344(b)(1)(E). The Board is also required "to allow, to the maximum e.xtent 

possible, competition ... to establish reasonable rates for transportation by rail." 

49 U.S.C. §lC101(a)(l) [emphasis added]. 

The League and other panies contended, for a variety of reasons, that the 

trackage rights granted to BNSF, even as modified by the CMA agreement, 

would not be effective in replacing all of the competii.'on provided by SP to UP. 

Therefore, the League, and others, had requested the Board to condition the 

merger on divestiture by the merged UP and SP of v irions parallel lines. See, 

e.g., NITL Brief NITL-19, at 17-35. Obviously, the Board declined to impose 

that condition, because it found that "there are less intrusive ways and more 

focused ways of achieving that result Decision 44 at 123. The remedy that 

the Board chose to impose as a condition was based on the trackage rights granted 

in the Applicants' agreement with BNSF. Id. at 145. 

Nonetheless, the Board correctly found that it wai> necessary to modify the 

Applicants' agreement with BNSF, as modified by the agreement with CMA and 



otherwise, in order to "help ensure that the BriSF trackage rights will allow 

BNSF to replicate the competition that would otherwise be lost when SP is 

absorbed into UP." Id. The Board modified the basic arrangement with BNSF in 

order to address two important concerns: 

[W]e have devised specific conditions directly addressing both the 
competitive problems that have been raised with the BNSF 
agreement and the CMA agreement and concerns about whether 
BNSF will have sufficient traffic to compete effectively. 

Id. at 106. 

First, the Board broadened the scope of the application of the BNSF 

agreement in order to allow the BNSF to replicate throughout the affected region 

the various kinds of indirect competition being provided by SP to the UP. P.»r 

example, it broadened the definition and scope of new facilities and transload 

facilities that BNSF could serve on the trackage rights that it received as a 

condition of the Board's approval. The Board also broadened the application and 

availability of the right of the BNSF to serve new track connections built into or 

out of shipper facilities. Id. at 145-46. 

Second, the Board took steps to "help ensure that BNSF has immediate 

access to a traffic base sufficient to support effective trackage rights operations." 

It did so by, among oth< r things, requiring Applicants to modify any contracts 

with shippers at all 2-to-I points incorporated within the BNSF agreement to 

allow BNSF access to 50% of the volume. Id. at 146. In other words, the Board 

wanted to make certain, in response to the concerns of the League and other 

shippers, that the trackage rights granted to BNSF as a condition on approval of 

the merger would be operated "under economic conditions comparable" to those 

of the UP. 5/. Louis Southwestern Ry. Co. Compensation — Trackage Rights, 8 

I.C.C.2d 80, 81, n.3 (1991) (quoting from Union Pacific Corp. et al, - Control 

— Missouri Pacific Corp., et al, 366 I.C.C. 462, 590 (1982)). If BNSF's 



operations over the trackage rights obtained from the Applicants are not 

economically viable, BNSF will not be able to replace both the direct and the 

indirect competition provided by SP that would lost as a result of the merger with 

UP. Decision 44 at 118 ("We believe that BNSF will aggressively compete with 

UP/SP where it can obtain profitable traffic under the BNSF agreement." 

[emphasis added]). 

As the Board stated: "We have strengthened the BNSF trackage rights in 

several important ways, and we believe that the conditions we have imposed will 

adequately preserve rail competition throughout the West." Decision 44 at 180 

[emphasis added]. The Board should emphatically reject any effort;, by the 

Applicants to circumscribe, limit or otherwise endanger the justifiable efforts by 

the Board to ensure that UP/SP does not place BNSF in the position of being a 

second-class competitor. UP/SP took great pride in claiming that it had brought 

in its "biggest, meanest, toughest competitor," BNSF, to replace the competition 

from the SP. Rebensdorf Dep. Tr. at 151, 158, 402, 755-756."* See also UP/SP-

230 at 11. The Applicants should not now be permitted to put that meanest 

competitor in a cage. 

II BN/SF MUST B E ABLE TO REPLICATE A L L FORMS OF 
COMPETITION LOST BECAUSE OF THE MERGER, INCLUDING THE 
RIGHT TO SERVE TRANSLOADING FACILITIES 

At the outset, it is surprising the Applicants' have alleged that it is 

necessary to obtain such a broad clarification of the Board's action on giving 

BNSF the right to serve new transloading facilities. For the Applicants have 

As UP witness Rebensdorf put it at his deposition (Dep. Tr. 756): 

Q *** Qf ^jj Qf jj.jg possible railroads to whom trackage rigius could have been 
granted, is BN/Santa Fe your biggest, meanest, toughest con.petitor in each and 
every corridor? 
A. Absolutely. 



already agre( d to allow BNSF to serve, without limitation, any new transloading 

facility locatt d within the geographical limits of the 2-to-l points specified in the 

BNSF agreement. In their rebuttal. Applicants stated: 

[B]ecause some parties say they are unclear on the point. Applicants 
vvill amend the BN'Santa Fe settlement agreement to make it 
absolutely clear that BN/Santa Fe is entitled to serve exi.^.ting 
transloading facilities at all "2-to-l" points and to establish new 
transloading facilities at such points. 

UP/SP-230 at 21 [emphasis added]. This is one of the "commitments" for 

clarification that the Board bound the Applicants to comply with as u condition of 

approval. Supra note 3. It is also important to note that this clarification was 

made independently of the CMA agreement. UP/SP-230 at 21. This is confirmed 

by the amendments to the BNSF agreement that were submitted by Applicants the 

last business day before the Board's oral argument. In that submission. 

Applicants described a group of amendments as "Unilateral Changes to Address 

Shipper Concerns." UP/SP-266 at 5. The very first item on that list was a 

change that confirmed "that BN/Santa Fe will have access to any existing or 

future transloading facility at '2-to-l' points." Id. [emphasis added].-'' The Board 

specifically recognized Applicants' commitment allowing BNSF to locate 

transloading facilities at 2-to-l points. Decision 44 at 124. 

Thu& Applicants, by consummating their merger, have already conmiitted 

to providing access to BNSF at any future transloading facilities constructed to 

serve any shipper, as long as it is located within the specified geographic limits. 

There is nothing in the BNSF agreement provisions referred to above that 

restricts the shippers that BNSF can serve through such a future transloading 

5 Changes were made in the BNSF agreement to authorizing BNSF to have access, without 
limitation, to "any existing or future transloading facility at points listed in Exhibit A to this 
Agreement."' Changes were also made to define specifically the geographical limits "within which 
... future transloading facilities shaii be open to BNSF service See, e.g., UP/SP-266, Ex. A 
at 2-4. 



facility only to shippers that happen to be located on the line of the merger 

partner that is not providing trackage rights to BNSF.̂  

In short, there is no need for clarification of BNSF's right to serve future 

transloading facilities located within the limits of the 2-to-l points. If any 

clarification is needed in this circumstance, it is only for the Board to make it 

clear that Applicants are required to adhere to their coinmitments ihat BNSF has 

unrestricted access to serve any shipper who utilizes fuiure tiansloading facilities 

within 2-to-l points, regardless of whether either: (1) the shipper being served 

through the transload facility; or (2) the trackage rights used by BNSF to serve 

the 2-to-l point, is located on a UP-owned line or an SP-owned line. 

If any clarification is needed at all (a matter of severe doubt, since the 

Applicants themselves concede that, "read literally," the transload condition 

actually set forth in Decision 44 would encompass the broad meaning that they 

now wish to restrict, see UP/SP-275 at 3), it is only whether or not the Board 

intended to (or should have, if the Applicants are considered to be seeking 

reopening on this point) allowed BNSF to use the trackage rights lines to serve 

future transloading facilities located outside of the defined limits of the 2-to-l 

points. In other words, can and should BNSF be able to utilize its right to 

operate «jver the trackage rights lines obtained from the Applicants to serve a 

future transloading facility located anywheie along those lines, even if the future 

transloading facility is located outside a 2-to-1 point, and even if tbe shippers 

served through that transloading facility are Ioc .ted on or i>iar the line of either 

the UP or the SP? The answer is yes, because the Board clearly imposed "broad-

6 This analysis highlights the critical distinction (implLitly recognized by the Board at page 106 
of Decision 44) in fhe BNSF agreement between "2-to-l shipper facilities" and "2-to-l points." 
The former refers only to existing shippers that could receive service from both UP and SP. The 
latter refers to a geographic area without limiting the present or future facilities that might be û ed 
by shippers that are included. See UP/SP-266, Ex. A at 2 and 3-4, amending Sections lb and lc 

cxj of the BNSF agreement. 
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based conditions that augment the BNSF agreement to help ensure that the BNSF 

trackage rights will allow BNSF to replicate the competition that would otherwise 

be lost when SP is absorbed into UP." Decision 44 at 145 [emphasis added]. 

What Applicants would have the Board ignore is the essential nature of 

competition involving the use of transloading facilities. When UP and SP, before 

the merger, were providing indirect competition to each other by holding out the 

possibility of serving a new transloading facility, such a facility could be sited at 

any appropriate location along the line of the competing carrier that provided thi: 

most efficient and convenient service to the shipper seeking the benefits of such 

competition. Obviously, the most ideal local itm might be as close as possible to 

the shipper's facility, but the ideal might not be feasible, for any number of 

reasons. Nonetheless, the shipper and the competing railroad, il the potential 

economic benefits were sufficient to justify the cost, might have chosen to 

commit, or threaten to commit, the necessary resources to establish a transloading 

facility at a less ideal location in order to obtain the benefits of vigorous 

competition. 

As the Board correctly recognized, either the actual establishment or the 

threat of establishment of transloading facilities has provided an element of 

competition between UP and SP throughout the region that they have served. 

Decision 44 at 122. That competition has been bilateral. Transload facilities 

located on the UP would provide competition to the SP; and transload facilities 

located on the SP '.vould provide competition to the UP. As the Board correctly 

recognized: "[Tjoday UP or SP may locate transloading facilities anywhere on 

their lines to reach shippers on the other carrier." Id. at 124 [emphasis added]. 

In either case, the benefits of such competition to shippers are obvious. 

The Board clt.irly desired to make sure that the benefits of such 

competition were not lost: "The potential for exercising such options [as 



transloading shipments] does give shippers competitive leverage, though clearly 

not as much as if they had two carriers serving them directly. *** Nonetheless, 

we believe that main aining these options is important to shippers who use them 

as leverage in tiieir negotiations with carriers." Decision 44 at 106 [emphasis 

added]. But because the Boaid has decided to give BNSF trackage rights over 

certain lines (rather than ordering the divestiture of parallel lines in the affected 

areas), replication of the competition, potential or actual, from transloading 

facilities can only be accomplished by interpreting the BNSF's trackage rights to 

allow it to ser\e a transloading facility that can be used by a shipper located 

before the merger on either the UP or the SP. The Board correctly concluded 

that: "We believe that allowing BNSF or third parties to locate transloading 

facilities anywhere on the lines where BNSF will receive trackage rights will 

preserve that competition. " Id. at 124 [emphasis added]. See also id. at 179 

A simple example will make the point obvious. Before the merger, a 

shipper is located on a line of the SP at a point that is not within the definition of 

2-to-l points covered by the BNSF agreement. Nevertheless, there is a UP li le in 

the vicinity where a transload facility could be constructed and used by the 

shipper. Before the merger, the shipper had the benefit of whatever competitive 

leverage resulted from the threat of using the potential transload facility. After 

the merger, as part of the conditions imposed, BNSF has the right to conduct 

trackage nghts operations only over the SP line. 

The shipper, in this example, can no longer use, against the combined 

UP/SP, the competitive leverage provided by the threat of using a transload 

facility unless the facility can be served by BNSF, the only possible competitor, 

and the competitor named by the Board to replicate the competition lost between 

UP and SP as a result of the merger. In order to replicate that competition, the 

shipper must be able to use, and the BNSF to serve, a transload facility located on 
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the former SP line - the line after the merger over which the BNSF has been 

granted trackage rights. But the "clarification" sought by the Applicants would 

eliminate that competition, leaving the shipper worse off than before the merger. 

The Board clearly and correctly intended that the BNSF have the right to 

serve such a transload facility for another reason. In order to allay concerns that 

BNSF would not have a sufficient traffic base to economically and efficiently 

provide competitive service that would replicate that lost because of the merger, 

the Board relied on, among other things, the expanded access to transload 

facilities that BNSF would receive. Decision 44 at 133. The Applicants' requests 

for limitations on rhe BNSF's ability to include traffic derived from new 

transload facilities in its traffic base would jeopardize the efforts of the Board to 

provide protection for the competitive structure existing before the merger. 

in . CONCLUSION 

The Applicants' request for clarification (or reopening) by the Board of 

the condition imposed by ordering parâ r̂aph 6 in Decision 44 should be denied. 

Given the critical nature of prompt and immediate implementation of the 

conditions imposed by the Board (Decision 44 at 134 and 146), it is essential that 

the Board act expeditiously on this matter. Tiie League requests that the Board 

serve its decision not later than October 11,1996. 
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Respectfully submitted, 

Nicholas J. DiMichael7\y f 
Frederic L. Wood {% U 
DONELAN, CLEARY; WOOD & y\.Asm. p.c. 
1100 New York/Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

At*orneyi for The National Industrial 
Transportation League 

September 23, 1996 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 23rd day of September, 1996, served a 

copy of the foregoing Reply su>^»mitted on behalf of The National Industrial 

Transportation League on all parties of record, by first-class mail, postage 

prepaid, in accordance with Rules of Practi££.--7^ r yOr 

DERIC L.WOOD 

'.iy 
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BEFORE THE 
SURFACE TR/* NSPORTATION BOARD, 

Finance Docket No. 32760 

UT̂ ION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COf 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPC^J TION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF THE INTERNATIONAL PAPER COMPANY 
TO APPLICANTS' PETITION FOR CLARIFICATION 

.J 

The International Paper Company, ("IP") submits the following reply to Applicant's Petition for 

Clarification, filed August 29, 1996 in this proceeding Contrary to the assertions of Applicants, there 

is nothing which needs to be clarified. The conditions imposed by the Surface Transportation Board 

("STB") in its August 6, 1996, Decision No. 44 approving the proposed merger are clear and 

unambiguous Simply stated, BNSF was given the right to serve new facilities and transload facilities 

on the lines over which it has trackage rights Decision No 44 at 106. 

Throughout the application and approval process, LP has expressed its concern about the anti

competitive effects the merger would have on rail transportation in general, aiid shippers such as IP 

specifically. See IP-10, Verified Statement of Charles E. McHugh (hereinafter "McHugh") at 28-33, 

Verified Statement of Roger C Prescott (hereinafter "Prescott") at 8-12, 17, 20. IP was particularly 
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concerned that the "soluMons" propofed in the BNSF settlement would not be sufficiei.; *o ameliorate 

the anti-competitive effects of the merger, (1) that there was insufficient traffic available to BNSF to 

justify the alternative service being offered as a substitute for the head-to-head competition of the UP 

ano SP, and (2) that BNSF would not be able to get access to all traffic that previously had competitive 

opti yns. 

The Board recognized the anti-competitive potential of the merger. In fact, the trackage rights 

and other agreements intended to preserve competition are what saved this merger from the disapproval 

which befell a merger similar in scope, 'he SF/SP merger, which the ICC disapproved in 1986. See 

Decision No. 44, at 102-103. Tc implement those agreements and other pro-competitive proposals, the 

Board approved the merger subject to competition protective conditions, each of which was acceptable 

to Applicants when they sought the Board's approval Decision No 44, at 144-145. 

Now, through their petition for "clarification," Applicants are backpedaling by attempting to 

construe the conditions imposed so as to limit the traffic that will be available to BNSF. Applicants are 

asking the Board to reverse its "carefiil and extensive consideration." Burke, Appeal-Proof Decision?. 

Traffic Worid, Aug. 19, 1996, at 47 (quoting UP Chairman Drew Lewis). The Board properly 

conditioned approval of the merger on several conditions irnpoi'ec' to preserve competition, including 

permitting "BNSF to serve any new facility at any point on any SP fiiJiE segment over which it has been 

granted trackage rights; that the term 'new facility' - .iclude new transload facilities, and that applicants 

make available all points on their lines (over which BNSF receives trackage rights) to transload facilities, 

wherever BNSF or some third party chooses to establish them." Decision No. 44, at 106 (emphasis in 

original). 



Applicants are now asking the Board to disrej,ard what it clearly stated and intended. As the 

purpose ofthe conditions was to preserve competition, the Board should reject Applicants' suggestions, 

and, as it recently did in Decision No 47 in this proceeding, served September 10, 1996, construe the 

conditions to maintain competition. 

Applicants' Requested "Clarification" 
Would Hinder. Not Foster. Competition 

In their petition. Applicants state that they have not identified any shipper which would lose a 

transLad option if the condition were interpreted as they request UP/SP-275, Verified Statement of 

Richard B. Peterson at 2. IP's Nacogdoches, Texas plant, however, is just such a point. Because 

Nacogdoches was served solely by SP before the merger, it is not a "2-to-r' point and therefore BNSF 

does not receive the right to serv'e it directly under the BNSF Settlement Agreement even though it will 

be operating over that line pursuant to the trackage rights it ws awai ded. However, Nacogdoches had 

a viable transload option with UP prior to the merger. Under Applicants's requested "clarified" definition 

, of the transload condition, BNSF would not be allowed to compete for the transload traffic, because the 

transload was to a line owned by UP over which BNSF does not enjoy trackage rights Thus, if 

Applicants get their way, the transload option at Nacogdoches will be lost. 

With the condit ons imposed aj clearly stated by the Board in Decision No. 44, this will not 

happen As the Board .̂ iled, "BNSF [shall] be granted the right to serve new facilities on both SP-

owned and UP-owned track over which BNSF will receive trackage rights; . . .[and] the terra 'new 

facilities' shall include transload facilities, including those owned or operated by BNSF." Decision No. 

44, at 146. It is plain that the Board has already made clear exactly the issue Applicants wish it to 

"clarify" 



Applicants contrive to show how the Board's clearly stated condition would create new 

competition, not preserve existing competition. UP/SP-275 at 3-4. This is inaccurate As the situation 

at IP's Nacogdoches plant demonstrates unless BNSF has the right, as stated in Decision No 44, to 

serve new transload facilities on both UP and SP-owned lines, an existing competitive option will be 

eliminated. 

Under the BNSF Settlement Agreement, BNSF was granted overhead trackage rights on the SP 

line, but not the right to serve the IP plant, as it was not a 2-to-1 point within the i:arrow meaning of the 

BNSF Settlement Agreement Thus, after the merger as Applicants would have i ' , IP would lose a 

ccrr.pcuiivc ->ntion. The Boaid recognized, in granting BNSF access to this new facility" traffic, that 

unless BNSF is granted the right to serve a "new facility," such as a transloading facility, on the LP line 

over which it has trackage rights, IP would be losing competitive service. 

Recently, in Decision No. 47 in this proceeding, served Septeniber 10, 1996, tfic Board addressed 

a request by Applicants to restrict competition by narrowly construing a pro-competitive condition 

imposed as a pre iquisite to approval. See Decision 47 at 15-16 Applicants sought to have ths Board 

"reconsider" its position so as to allow Tex Mex only overhead trackage rights, rather than the right to 

serve local shippers which the Board had unambiguously granted in the interest of preserving 

competition Decision No. 4? at 15-16. The Board appropriately refiisec to do so. The conditions were 

imposed both to preserve competit- nd to preserve the essential '•c; *ice of Tex Mex. 

Just as the Board found it in the interest of competition to construe the Tex Mex trackage rights 

broadly in the interest of preserving rail competition, it should do the same here The "clarification" 

requested by Applicants would narrow the rights granted to BNSF to such an e\tent as to eliminate 

competition for a great deal of transload and new facility traffic, and at the same time seriously erode 

4-



the traffic base BNSF must have to provide a true competitive service along the lines Avhere it has been 

awarded trackage rights. Though this may be the result Applicants now desire, it is not the result the 

Board intended 

Cpnclusion 

The Boaid 

premised its approval of thf merger on the very clear and specific conditions contained in Decision No. 

44, each of which were carefUlly crafted to preserve competition in the face of the otherwise anti-

t npetitive merger. Contrary to Applicants' requested "clarification," the conditions must be re .d as 

broadly as reasonable to preserve meaningful rail competition in these regions. That is the basic premise 

underlying all of the conditions to the merger, and Applicants should not be allowed to go back and 

dismantle them piece-by-piece In the interest of continued competition in the rail industry, the 

"clarification" requested by Applicants should be rejected. 

Respectfully submitted. 

Ed<vard D Greenberg 
Jphn F C. Luedke 
JALLAND, KHARASCH, MORSE & 
GARFINKLE, P C. 

Canal Square 
1054 Thirty-First Street, N.W. 
Second Floor 
Washington, D.C. 20007 
(202)342-5200 

Attorneys for The International Paper Company 

Date: September 23, 1996 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on September 23, 1996, a true and correct copy ofthe 
foregoing Reply of The International Paper f Company was served, via first class mail, upon all parties 
of record in Finance Docket No 32760. 





PRODUCTS CQMPAHY 

September 18, 1996 

Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
12 th Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D.C. 20423 

RE: FINANCE DOCKET32760 

Dear Mr. Secretary: 

Unocal, 76 Products Company is a shipper, and receiver of petroleum products We have 
facilities in Califomia, and Oregon. Unocal conducts extensive business in the area served 
in this proceeding. Our purpose in writing you is to support the Burlington Northem 
Santa Fe's position in this proceeding. 

This is to declare the support of Unocal to the BNSF petition for the clarification ofthe 
Surface Transportation Boards decision to modify any contracts UPSP has with shippers 
at 2-1 points. We also take the position that the UPSP petition to limit shippers 
protections regarding new facilities and transload facilities should be denied on the basis 
they limit competition. 

Sincerely, 

JoK-tM Hunter 
Supervisor, Rail Operations 

ENTERED 
Office 01 the Secretary 

Public Record 

I i 
P 0 Box 25376 

Ssnta t i . California 92799-5376 

A U n o c a l U o m p a n y 
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(2C2, 434-4144 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12 01 C o n s t i t u t i o n Avenue, NW 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et a l . •-- Control and Merger 
Southem Pacific Corporation, et a l . 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above-captioned docket 
proceeding, please f i n d an o r i g i n a l and twenty (20) copies of the 
Reply of The Society of the Plastics Industry, Inc. to Pe t i t i o n s 
f o r C l a r i f i c a t i o n and Reconsideration (SPI-26). Also enclosed i s 
a 3.5" disk containing the te x t of the pleading i n Word Perfect 
5.1. 

Copies of the enclosed Reply are being served on A l l Parties 
of Record. 

Very/tTSyly yours, \ 

Enclosures 

Martin W.lBercovici 

OKiceoi the Secretary 

SE? 2 3 1Q0A 
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BEFORE THE 

Surface Transportation Board 

WASHINGTON, D.C. 20423 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SCUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, S"^. LOUIS SOUTW'JESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD CCy.^ANY 

REPLY OF 
THE SOCIETY OF THE PLASTICS INDUSTRY, INC. 

TO PETITIONS FOR CLARIFICATION AND RECONSIDERATION 

The Society of the Plastics Industry, Inc. (hereinafter 

generally referred t o as "SPI"), r e s p e c t f u l l y submits t h i s Reply 

to p e t i t i o n s submitted to the Board f o r c l a r i f i c a t i o n and 

reconsideration of the decision approving, w i t h conditions, 

merger of the Union P a c i f i c and Southern P a c i f i c r a i l r o a d s , STB 

Decision No. 44, served August 12, 1996. This Reply i s submitted 

pursuant to the provisions of Section 1104.13(a) of the Board's 

Regulations. In t h i s Reply, SPI addresses the p e t i t i o n s f o r 

c l a r i f i c a t i o n submitted by the Burlington Northern Railroad 

Company and the Atchison, Topeka and Santa Fe Railway Company 

("BNSF"), BN/SF-65, Geneva Steel Company, GS-3, the Railroad 

Commission of Texas, RTC-8, and Applicants Union P a c i f i c and 

Southern P a c i f i c r a i l r o a d s , UP/SP-275, and the p e t i t i o n t o reopen 

f i l e d by the Texas Mexican Railway Company ("TexMex"), TM-44. 



In Decision No. 44, the Board found that merger of the UP 

and SP, absent p r o t e c t i v e conditions, would have s i g n i f i c a n t 

anticompetitive e f f e c t s . The Board found that c e r t a i n of the 

anticompetitive e f f e c t s were ameliorated by the agreements 

v o l u n t a r i l y entered i n t o by Applicants with BNSF and the Chemical 

Manufacturers Association ("CMA"), and the Board imposed those 

agreements as conditions f o r approval of the merger. The Board 

f u r t h e r found, however, that the voluntary agreements d i d not 

resolve a l l competitive problems posed by the merger; and the 

Board consequently imposed a d d i t i o n a l conditions, i n c l u d i n g those 

granting c e r t a i n r i g h t s to TexMex and those designed to expand 

upon the BNSF and CMA agreements. 

The conditions imposed by the Board are intended t o provide 

that competitj-on l o s t through merger of the SP i n t o the UP i s 

e f f e c t i v e l y replaced by the BNSF, as contemplated by the 

agreement between Applicants and the BNSF granting BNSF access to 

2- t o - l points and to 2 - t o - l shippers, and granting BNSF trackage 

r i g h t s along c o r r i d o r s dominated by the UP and SP. Substantial 

issues were raised during t h i s proceeding concerning the BNSF's 

a b i l i t y t o provide e f f e c t i v e replacement competition based upon a 

v a r i e t y of fac t o r s , i n c l u d i n g whether the BNSF would have 

e f f e c t i v e access to customers due to Applicants' having locked up 

t r a f f i c aL 2 - t o - l points p r i o r to the merger and whether BNSF 

would be able to generate s u f f i c i e n t t r a f f i c density to warrant 

e f f e c t i v e , competitive operations. Consequently, among the 

conditions imposed were requirements that ( i ) Applicants reopen 



contracts with shippers at a i l 2 - t o - l points t o allow BNSF access 

to at least 50% of the volume, and ( i i ) Applicants allow BNSF the 

r i g h t t o serve new f a c i l i t i e s , including transload f a c i l i t i e s , on 

the l i n e s over which BNSF receive trackage r i g h t s . A d d i t i o n a l l y , 

the Board granted TexMex trackage r i g h t s over UP/SP l i n e s from 

Robstown and Corpus C h r i s t i to Houston and onward to a connection 

wi t h KCS :it Beaumont, and a'iSO terminal trackage r i g h t s on the 

Houston Port Terminal Railway f o r operation i n conjunction w i t h 

the trackage r i g h t s granted over the UP/SP l i n e s . The Board, 

however, has l i m i t e d the TexMex to use of i t s trackage r i g h t s 

only where there i s a p r i o r or subsequent movement on the Laredo-

Robstown-Corpus C h r i s t i l i n e . 

BNSF has p e t i t i o n e d f o r c l a r i f i c a t i o n of the 50% contract 

reopening provision. Similar requests have been submitted t o the 

Board by Geneva Steel Compajiy and the Railroad Commission of 

Texas. Secondly, Applicants have p e t i t i o n e d f o r c l a r i f i c a t i o n of 

the condition r e l a t i n g to BNSF's r i g h t s to serve transloads and 

new f a c i l i t i e s . The t h i r d item of i n t e r e s t to SPI i s the 

p e t i t i o n to reopen f i l e d by TexMex regarding the l i m i t a t i o n that 

che trackage r i g h t s granted may be u t i l i z e d only where there i s a 

p r i o r or subsequent movement cn the Liiredo-Robstown-Corpus 

C h r i s t i l i n e . 

I . Contract Reopening 

BNSF, Geneva Steel Company and the Railroad Commissior of 

Texas have requested the Board to i n t e r p r e t the contract 

) 



--N̂  reopening condition i n such a manner as to assure that BNSF has a 

f a i r and r e a l i s t i c opportunity to compete f o r t r a f f i c , consistent 

with the Board's i n t e n t i o n s and expectation that BNSF w i l l be an 

e f f e c t i v e competitor i n the Gulf Coast and Central Corridor on 

the trackage r i g h t s l i n e s . The issues concerning the contract 

reopening condition include the f o l l o w i n g : 

• Whether, i n releasing shippers from volume commitments, 

UP/SP must scale back penalties f o r f a i l i n g t o achieve, 

and incentives f o r exceeding, minimum volume 

commit[Ti:jnts i n order to enable BNSF an opportur i t y to 

compete e f f e c t i v e l y ? 

• Whether the requirement that "at l e a s t " 50% of contract 

volumes be opened t o BNSF requires t h a t B.NSF be 

^ afforded the opportunity t o compete f o r any and a l l 

volumes on which UP/SP o f f e r s to revise contract terms 

and conditions?-

• Whether shippers, not UP/SP, are e n t i t l e d t o choose and 

designate which p o r t i o n of ary t r a f f i c under contract 

i s open to BNSF competition? 

• Whether the contract recpener may be exercised at ar/ 

time throughout the duration of the contract, without 

time c o n s t r a i n t s . 

I ' The issue presented i s whether UP/SP may l i n k adjustment of 
contract terms f o r t r a f f i c not open to BNSF competition t o 
re t e n t i o n of t r a f f i c t h a t i s open to BNSF, or a l t e r n a t i v e l y 
whether any such c o n d i t i o n e i t h e r i s unenforceable or opens ti.e 
a d d i t i o n a l t r a f f i c t o s o l i c i t a t i o n by BNSF. 



The p r i n c i p l e underlying the foregoing issues concerns 

whether BN5F w i l l have a true opportunity to compete f o r trackage 

r i g h t s t r a f f i c . I t was established during the proceeding that 

the UP/SP had undertaken to' lock i n t r a f f i c at 2 - t o - l points i n 

advance of the merger.- Moreover, as i l l u s t r a t e t ' by the 

p l a s t i c s t r a f f i c , the UP/SP has a substantial base of captive 

t r a f f i c i n contrast t o the very small captive base of the BNSF.-

Thus, BNSF must have e f f e c t i v e access to the trackage r i g h t s 

t r a f f i c t o achieve tne nectssary densities t o support competitive 

operations i f BNSF i s t o have the opportunity t o compete 

e f f e c t i v e l y from the inception of 'he merger. To achieve such a 

r e s u l t , a l l of the questions posed above must be answered i n the 

a f f i r m a t i v e . 

This issue of whether BNS? w i l l have f a i r access t o r'^opened 

contracts i s not new. Concerns about the meaning of the contract 

reopening p r o v i s i o n were raised by SPI i n i t s Further Comments, 

SPI-16 at p. 6 ( A p r i l 29, 1996), concerning the CMA settlement. 

Moreover, t h i s issue was addressed to BNSF on deposition; and 

liNSF's executive responsible f o r chemicals marketing, Matthew 

Rose, r e f l e c t e d his i n t e r p r e t a t i o n , a l b e i t not confirmed w i t h 

UP/SP, that the .̂ .-eopening of contracts would be free of bias 

which would preclude BNSF from e f f e c t i v e l y competing f o r the 

V See SPI-11 at pp. 24-25. 

2' See SPI-11, V e r i f i e d Statement of Larry D. Ruple. 
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subject t r a f f i c . - ' While BNSF d i d not confirm i t s i n t e r p r e t a t i o n 

i n formal f i J i n g s before the Board, neither d i d Applicants, upon 

hearing BNSF's i n t e r p r e t a t i o n of the contract reopening 

provision,5' repudiate BNSF's i n t e r p r e t a t i o n , e i t h e r on b r i e f or 

otherwise, i n order to inform BNSF, other p a r t i e s and the Board 

of the manner i n which they intended the competitive environment 

would functi o n f o l l o w i n g merger consummation. Rather, UP/SP 

stated on b r i e f : 

The steps agreed upon w i t n CMA, together w i t h 
other steps taken by Applicants, resolve any 
conceivable question as to the effectiveness 
of the BN/Santa Fe settlement i s prr;serving 
and enhancing competition. These seeps 
include: 

• Releasing shippers from cont"actual 
commitment so that BN/Santa Fe w i l l have 
quick access to nearly a l l the t r a f f i c 
at " 2 - t o - l " points. 

UP/SP-260 at pp. 8-9.̂ ' 

Having heard BNSF's i n t e r p r e t a t i o n of the CMA settlement 

agreement, and themselves r e l y i n g upon BNSF a," the f i x t o the 

anticompetitive problems posed by the merger. Applicants now 

) 

- The deposition testimony i s r e c i t e d i n the Geneva Steel 
P e t i t i o n f o r C l a r i f i c a t i o n , GS-3 at pp. 6-7. 

*' Applicants' counsel was present ac the Rose deposition. See 
Exhibit 1 hereto. 

See also Rebuttal V e r i f i e d Statement of Richard B. Peterson 
at p. 194: "Moreover, the settlement w i t h CMA w i l l release each 
shipper i n Texds and Louisiana from UP/SP contractual commitments 
as to h a l f the shipper's volume. BN/Santa Fe w i l l have access to 
t h i s t r a f f i c immediately, c o n s t i t u t i n g thousands of carloads of 
chemicals and other t r a f f i c . " UP/SP 231 (Tab 17). 



cannot be heard to argue that BNSF should be handicapped i n i t s 

opportunities to obtain t r a f f i c from 2 - t o - l shippers i n order to 

achieve the densities necessary to render e f f i c i e n t , competitive 

service. Whatever Applicants' r a t i o n a l e f o r t h e i r narrow 

i n t e r p r e t a t i o n may be, i t must be subrogated t o f a c i l i t a t i o n of 

competition between UP/SP and BNSF.- Competition i n the Gulf 

Coast must be r e a l , not hypothetical ana i l l u s o r y , i n order t o 

assure that the Board's reliance upon BNSF as the competitive 

f i x , as postured by Applicants, i s n o t - - i n BNSF's terms--a 

" v i r t u a l sham."-

The Board must be mindful that the required reopening of 

contra'^ts poses p o t e n t i a l implementation issues; and SPI urges 

the Board i r disposing cf these p e t i t i o n s to a f f i r m i t s 

willingness to resolve any 'future c o n f l i c t s between shippers and 

UP/SP.-' V i r t u a l l y a l l r a i l t r a n s p o r t a t i o n agreements have 

c o n f i d e n t i a l i t y provisions. Necessarily, BNSF w''j^l not have 

access to ..hose contracts i n dealing w i t h poter z i a l customers; 

-' I f Applicants' i n t e : v?<^tation i s bas d on tht: economic 
re.'.ationship between the .rates provided i n the contracts and the 
volumes committed, accoraiiig to t h e i r own testimony UP/SP w i l l 
have the opportunity t o reprice the t r a f f i c s h o r t l y , based on 
t h e i r study that "approximately 90 percent w i l l expire w i t h i n one 
year o ." consummation of the merger." Rebuttal V.S. of John T. 
Gray at pp. 41-43, UP/SP-.a31 (Tab 9). 

- See l e t t e r from BNSF counsel to counsel t o Geneva Steel, 
E x h i b i t B, p. 2, GS-3. 

2' Notwithstanding 49 U.S.C. § 10709(c), the Board's a b i l i t y t o 
i n t e r p r e t contracts and enforce the reopener p r o v i s i o n i s not at 
issue. This power arises out of the merger and the STB's power 
to impose conditions on merger approval, which conditions have 
been accepted by Applicants i n consummating the merger. 



and shippers w i l l be constrained, bcth c o n t r a c t u a l l y and 

e t h i c a l l y , from d i s c l o s i n g contract terms to BNSF. Nonetheless, 

BNSF has become aware that i t c u r r e n t l y i s unable t o compete due 

to contract terms a n c i l l a r y to volume requirements which UP/SP i s 

or may be u n w i l l i n g to modify a.nd/or Applicants' t a c t i c s i n 

l i n k i n g contract incentives on t r a f f i c open to BNSF bidding to 

contract incentives on t r a f f i c not released f o r BNSF competition. 

The Board must advise shippers tha t i f they f e e l constrained by 

UP/SP's i n t e r p r e t a t i o n as t o which terms ot the contract are 

subject t o modification i n allowing f o r competitive bidding by 

BNSF, that shippers may obtain an i n camera review and an 

i n t e r p r e t a t i o n from Lhe Board on an expedited basis as t o whether 

UP/S i s complying w i t h the contract reopener con d i t i o n of 

Decision No. 44. Prompt d i s p o s i t .on of these issues i s necessary 

inasmuch as the commercial window of opportunity o f t e n i s short, 

ana p r o t r a c t i o n of proceedings to obtain an i n t e r p r e t a t i o n from 

the Board not only w i l l c h i l l BNSF's opportunities but may moot 

the opportunity f o r shippers to obtain competitive quotations 

from the BNSF. C o n f i d e n t i a l i t y w i l l be maintained by Board 

review of contract disputes under the p r o t e c t i v e order entered i n 

t h i s proceeding. 

I I . Transloads and New F a c i l i t i e s 

UP/SP requests the Board to c l a r i f y the c o n d i t i o n r e l a t i n g 

to BNSF access to transloads and new f a c i l i t i e s . UP/SP asks the 

Board to l i m i t BNSF's access to transloads to "handling t r a f f i c 
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* 1 
transloaded to or from points on the other merging r a i l r o a d , " 

i . e . . from shippers on the l i n e over which the BNSF has no 

access. UP/SP-275 at p. 1 (emphasis i n the o r i g i n a l ) . UP/SP 

fu r t h e r asks the Board t o c l a r i f y that BNSF access t o serve new 

f a c i l i t i e s on UP l i n e s does not excend to the t r a r k segment 

between Placedo and Harlingen, Texas, and segments where BNSF was 

given trackage r i g h t s "solely f o r operating convenience," i . e . . 

the UP l i n e s i n the Housto.n-St. Louis c o r r i d o r where BNSF 

otherwise would be operating against the flow of the UP/SP 

d i r e c t i o n a l flow of t r a f f i c . 

To achieve the competitive environment intended by the 

merger conditions, the Board must DENY the i n t e r p r e t a t i o n s 

requested by UP/SP. I n the Galf Coast, and also i n the Central 

Corridor, the Union P a c i f i c and Southern P a c i f i c dominated the 

relevant t r a f f i c lanes. With p a r t i c u l a r reference t o the Gulf 

Coast, i n which SPI's i n t e r e s t s predominate, the BNSF i s a minor 

player due to i t s ro\ite s t r u c t u r e , i t s lack of i n f r a s t r u c t u r e and 

i t s very small base of points closed to service by other 

r a i l r o a d s . S u b s t i t u t i o n of BNSF as the competitive a l t e r n a t i v e 

presented a number of de f i c i e n c i e s acknowledged by Applicants 

and/or by the Board through the course of the proceeding, 

incl u d i n g ( i ) loss of competition f o r 2 - t o - l shippers and points, 

( i i ) loss of competition i n 2 - t o - l c o r r i d o r s , ( i i i ) operational 

problems under the BNSF Agreement, e.g.. those a r i s i n g out of the 

contemplated d i r e c t i o n a l flow of Applicants i n the Houston-

Memphis c o r r i d o r , ( i v ) lack of i n f r a s t r u c t u r e by BNSF necessary 



to aerve the Gulf Coast industry, and (v) lack of t r a f f i c density 

necesi^ary to provide competitive operations. The f i r s t two 

factors were intended t o be addressed by Applicants through the 

BNSF Agreement, and the t h i r d and fo u r t h factors through the CMA 

agreement. The Board, however, recognized that the measures 

v o l u n t a r i l y undertaken by Applicants d i d not serv<_ t o ameliorate 

the loss of competition posed by the merger; and the Board 

consequently imposed a d d i t i o n a l conditions intended t o enable the 

BNSF the opportunity t o meaningfully o f f e r competitive service, 

p a r t i c u l a r l y i ncluding the opportunity to r e a l i z e s u f f i c i e n t 

t r a f f i c d ensities i n order to provide not simply the appearance 

of competition but rather actual competition. 

Paragraph 2 of the CMA agreement affords BNSF the 

"\ opportunity to serve any "new shipper f a c i l i t y " located 

subsequent t o merger consummation on any SP-owned l i n e over which 

BK3F receives trackage r i g h t s . E^^cluded from t h i s p r o v i s i o n are 

trar;sloads and load-outs. The only explanation of the i n t e n t 

underlying t h i s p r o v i s i o n i s the summary comment by CMA tha t 

"This w i l l , over time, op^n ad d i t i o n a l t r a f f i c t o BNSF and 

increase i t s t r a f f i c dr.nsity." CMA B r i e f , CMA-12 at p. 2. From 

a current standpoint, however, the nev, f a c i l i t i e s clause o f f e r s 

BNSF no opportunity to r e a l i z e adequate densities of t r a f f i c t o 

operate e f f i c i e n t l y and competitively. Addressing the legi.:imate 

concerns as to whether BNSF would have s u f f i c i e n t t r a f f i c 

d e nsities t o enable i t t o f u l f i l l i t s assigned competitive r o l e , 

the Board devised a d d i t i o n a l conditions. See I e c i s i o n No. 44 at 

•\ 
; . . .) 
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p. 106. Among the conditions imposed, the Boa^d construed "new 

f a c i l i t i e s " also to include transloads--which i n h e r e n t l y are new 

physical f a c i l i t i e s . This i s s p e c i f i c a l l y designed t o maintain 

e f f e c t i v e c o r r i d o r competition and provide BNSF wi t h the 

opportunity to r e a l i z e s u f f i c i e n t t r a f f i c d ensities t o operate on 

a competitive basis. I d . The i n t e r p r e t a t i o n requested by 

Applicants would n u l l i f y the Board's i n t e n t . — 

There i s another circumstance which supports l i t e r a l 

a p p l i c a t i o n of the transload condition, contrary t o that 

requested by UP/SP. There i s massive p a r a l l e l i s m between the 

li n e s of the UP and those of the SP i n the affect e d regions. 

.Much of the trackage r i g h t s accorded to the BNSF i s over the l i n e 

of one or the other of the merging c a r r i e r s . Wh.::r_ the shipper's 

f a c i l i t y i s served over that l i n e , the shipper nonetheless would 

have the opportunity t o construct a transload to the other of the 

merging c a r r i e r s . Changes over time, whether economic, 

engineering, product handling or otherwise, may warrant 

construction of such a transload, where perhaps today t h a t 

transload. would not be j u s t i f i e d . Accord, Decision No. 44 at 

p. 106. This i s the very same s i t u a t i o n recognized by the Board 

i n s t r i k i n g the l i m i t a t i o n s i n the CMA agreement on b u i l d - i n / o u t 

opport u n i t i e s , where the Board noted that removal of those 

r e s t r i c t i o n s i s necessary "to r e p l i c a t e the competitive options 

'̂ The "ominibus" clause of the BNt-F Agreem.ent, paragraph 8 ( i ) , 
otherwise would cover transloads under the i n t e r p r e t a t i o n 
requested by UP/SP, rendering the Board's condition merely 
cumulative. 
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now provided by the independent operations of UP and SP." 

Decision No. 44 at p. 146. 

Regarding UP/SP's argument concerning BNSF's r i g h t s t o serve 

new f a c i l i t i e s on l i n e s where BNSF was given trackage r i g h t s 

" s o l e l y f o r operating convenience," SPI submits that Applicants' 

c h a r a c t e r i z a t i o n of the purpose of the trackage r i t h t s i s 

misplaced. With p a r t i c u l a r reference to the UP l i n e s between 

Houston and Valley Junction, I l l i n o i s , i n c l u d i n g the .line between 

Fair Oaks and Bald Knob, Arkansas, BNSF was gran ed trackage 

r i g h t s not f o r BNSF's convenience, but rather to cure the 

operating b a r r i e r to BNSF competitiveness posed by UP/SP's 

intended d i r e c t i o n a l flow of t r a f f i c i n the Houston-Memphis 

c o r r i d o r . Accord, Rebuttal V e r i f i e d Statement of John H. 

Rebensdorf at p. 7, UP/SP-231 (Tab 18). Operation w i t h the flow 

of t r a f f i c i s e ssential to BNSF t r a i n operations. The Board's 

r a t i o n a l e f o r expansion of the "new f a c i l i t i e s " term, i n c l u d i n g 

the opportunity f o r BNSF to achieve an adequate density of 

t r a f f i c to warrant competit.ive operations, therefore equally 

supports a p p l i c a t i o n of the new f a c i l i t i e s c o n d i t i o n to these 

l i n e s . 

F i n a l l y , SPI d i r e c t s the Board's a t t e n t i o n t o the UP/SP 

P e t i t i o n where i t defines transloading as i n v o l v i n g "the mov ment 

of a shipper's goods by truck between the shipper's f a c i l i t y and 

a transloading f a c i l i t y , where the goods are t r a n s f e r r e d between 

the truck and a r a i l car." UP/SP-2"5 at p. 2. SPI requests the 

Board to c l a r i f y t hat tl i e foregoing i s an i l l u s t r a t i o n of 
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/•—̂ v. transloading, and i s not the exclusive d e f i n i t i o n of 

.y transloading. Transloading may be, and i s , achieved through 

produrt t r a n s f e r between r a i l cars; and i t may be achieved 

through product t r a n s f e r i n other circumstances,, i n v o l v i n g , f o r 

example, barges or intermodal containers. Considering 

Applicants' preference f o r narrow i n t e r p r e t a t i o n of the 

conditions imposed by the Board, SPI urges the Board to take the 

opportunity of r u l i n g on the transloading issue to assure 

c l a r i f i c a t i o n that the term "transload" i t s e l f , as w e l l as the 

condition imposed, i s broadly construed. 

I I I . TexMex Conditions 

Third, SPI supports the P e t i t i o n of the Texas Mexican 

\ Railway t o reconsider the l i m i t a t i o n imposed upon the trackage 

r i g h t s granted to the TexMex. Plastics, as the Board recognizes 

' i n Decision No. 44, are a key component of the Houston area 

tr a n s p o r t a t i o n market. As demonstrated by SPI, 15.6% of the Gulf 

Coast p l a s t i c s market i s served v i a the PTRA, the t r a f f i c t o 

which the TexMex would gain access as a r e s u l t of the trackage 

r i g h t s granted to that c a r r i e r by the Board. 

SPI concurs w i t h TexMex concerning the need to preserve 

competition i n the Houston market. SPI f u r t h e r r e s p e c t f u l l y 

submits that the l i m i t a t i o n that TexMex may serve trackage r i g h t s 

t r a f f i c only i f there i s a p r i o r or subsequ nt movement on the 

Laredo-Robsuown-Corpus C h r i s t i l i n e has been held by the Board i n 

t h i s proceeding as inconsistent w i t h service to the p l a s t i c s 
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industry and therefore would f r u s t r a t e TexMex's use of the 

trackage r i g h t s a u t h o r i t y . This r e s u l t s , as recognized by ;he 

Board, from the production cycle whereby p l a s t i c s resins 

p r i m a r i l y move from production i n t o r a i l cars which move to 

storage p r i o r to being i d e n t i f i e d to a p a r t i c u l a r customer. 

Decision No. 44 at p. 151. Consequently, the Board struck 

rou t i n g l i m i t a t i o n s set f o r t h i n the CMA agr-.̂ em'-nt w i t h regard t o 

BNSF's access to the Lake Ciiarles area t r a f f i c , acknowledging 

that shippers require "a f u l l range of destinations, without 

which shippers may be hesitant to use BNSF services f o r any 

shipments r e q u i r i n g SIT." I d . at 153; see generally Decision Nc. 

44 at pp. 152-153. The Board's reasoning applies equally to 

shipper use of TexMex service. 

The Board appreciates i n Decision No. 44 tha t the extensive 

p a r a l l e l i s m between the UP and the SP systems requires 

ameliorating conditions. The Board f u r t h e r holds that the TexMex 

connection to Mexico i s important and must be preserved. Such 

preservation requires t h a t shippers have a r o u t i n g option 

independent of Applicants and BNSF. Without debating whether the 

Houston market i s a 3-to-2 or a 2 - t o - l market, TexMex must be 

given the opportunity t o succeed i n i t s assigned mission.—' 

— However one characterizes the Houston market, the Board has 
gone t o sub s t a n t i a l lengths t o preserve competition i n the Gulf 
Coast, inc l u d i n g r.he access afforded to BNSF, the imposition of 
common c a r r i e r r e f j p o n s i b i l i t i e s on BNSF, and subjecting BNSF to 
oversight as part of the merger approval conditions. These 
cond-i t i o n s evidence th a t the Board recognizes the p o t e n t i a l 
tenuousness of BNSF's competition i n the Gulf Coast. BNSF i t s e l f 
so acknowledges, s t a t i n g i n i t s P e t i t i o n f o r C l a r i f i c a t i o n that 

(continued...) 
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C o n f l i c t betwee'^. p r i n c i p l e s and p r a c t i c a l i t i e s , to the extent 

they e x i s t , must be resolved i n fa"or of a f f o r d i n g the trackage 

r i g h t s operations t.he f u l l opportunity to achieve the intended 

purpose, rather than g i v i n g pre-eminence to the p r i n c i p l e that 

the Board w i l l not preserve t h r e e - c a r r i e r competition at the 

p o t e n t i a l expense of the opportunity of the TexMex to succeed and 

even survive.— 

WHEREFORE, THE PREMISES CONSIDERED, The Society of the 

Plastics Industry, Inc., r e s p e c t f u l l y urges the Surface 

Transportation Board t o a f f i r m that the conditions imposed i n 

Decision No. 44 are intended to f a c i l i t a t e the maintenance of 

competition i n a post UP/SP merger environment r̂i(4 therefore t o 

rul e favorably on the P e t i t i o n s f o r C l a r i f i c a t i o n of tne BNSF, 

Geneva Steel and the Railroad Commission of Texas, t o grv-\nt the 

P e t i t i o n to Reopen of TexMex and remove the r e s t r i c t i o n upcn 

operation under the trackage r i g h t s granted to that c a r r i e r , and 

to deny the Request f o r C l a r i f i c a t i o n sought by Applicants and, 

— ( ...continued) 
"Even moderate r i s k aversion [by shippers] could f o r e s t a l l the 
advent of open competitive bidding i n d e f i n i t e l y , i f not forever." 
BN/SF-65 at p. 7. 

^ While SPI f u l l y supports TexMex i n i t s P e t i t i o n t o Reopen, 
SPI f u r t h e r observes t h a t the volume of t r a f f i c p o t e n t i a l l y 
subject to di v e r s i o n by u n r e s t r i c t e d TexMex access to the Houston 
market may be l i m i t e d , as evidenced by the P e t i t i o n fo.r 
Reconsideration of the Dow Chemical Company, wherein Dow seeks 
trackage r i g h t s between i t s build-out point at Texas C i t y and 
ei t h e r New Orleans and Memphis or Baton Rouge i n l i e u of a 
connection w i t h KCS at Beaumont. See DOW-27. 
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i n doing so, to c l a r i f y that "t.-ansloads" can take e f f e c t i n 

circumstances other than a r a i l / t r u c k tran-jfer. 

September 23, 1996 

Respectfully submitted, 

Martin Wl Bercovici 
Douglas J. Behr 
KELLER AN ) HECKMAN LLP 

:|:eet, NW 
West 

f l , DC 20001 
•4100 
•4646 (FAX) 

1001 G St 
Suite 500 
WashingtO 
(202) 434 
(202) 43 

Attorneys f o r The Society of the 
Pla s t i c s Industry, Inc. 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

HIGHLY CONFIDENTIAL 

Washington, D.C. 

F r i d a y , May 10, 1996 

D e p o s i t i o n of MATTHEW K. ROSE, a 

w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

f o r t h e P a r t i e s i n t h e a b o v e - e n t i t i e d m a t t e r , 

p u r s u a n t t o agreement, the w i t n e s s b e i n g d u l y 

sworn by FERNITA R. FINKLEY, RPR, a N o t a r y P u b l i c 

i n and f o r t h e D i s t r i c t of Columbia, t a k e n a t t h e 

o f f i c e s of Mayer, Brown & P i a t t , 2000 

P e n n s y l v a n i a Avenue, N.W., Washington, D.C, 

20006-1882, a t 9:10 a.m., F r i d a y , May 10, 1996, 

and t h e p r o c e e d i n g s b e i n g t a k e n down by Ste n o t y p e 

by FERNITA R. FINKLEY, RPR, and t r a n s c r i b e d under 

her d i r e c t i o n . 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 Mth ST.. N.W., 4th FLOOR / WASHINGTON, D.C, 20005 

EXHIBIT 1 
Pa^e 1 of 3 
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1 APPEARANCES: 

2 On b e h a l f o f The Kansas C i t y S o u t h e r n 

3 R a i l w a y Company: 

A JOHN R. MOLM, ESQ. 

5 T r o u t m a n S a n d e r s 

6 1300 I S t r e e t , N.W. 

7 S u i t e 500 E a s t 

8 W a s h i n g t o n , D.C. 20004 

9 (20 2 ) 2 7 4-2950 

10 

11 On b e h a l f o f B u r l i n g t o n N o r t h e r n R a i l r o a d 

12 Company and The A t c h i s o n , Topeka & S a n t a Fe 

13 R a i l w a y Company: 

) 14 ERIKA Z. JONES, ESQ. 

15 Mayer, Brown & P i a t t 

16 2000 P e n n s y l v a n i a Avenue, N.W. 

17 W a s h i n g t o n , D.C. 20006-1882 

18 ( 2 0 2 ) 4 6 3 - 2 0 0 0 

19 and 

20 RICHARD E. WEICHER, ESQ. 

21 V i c e P r e s i d e n t and G e n e r a l C o u n s e l 

22 B u r l i n g t o n N o r t h e r n S a n t a Fe 

23 1700 E a s t G o l f Road 

24 Schaumburg, I L 60173-5860 

25 (708) 995-6887 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO EXHIBIT 1 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 Page 2 o f 3 
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5 2445 M S t r e e t , N.W. 

6 Washingtcn, D.C. 20037-1420 

7 (202) 663-6472 
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LO I n d u s t r y , I n c . ; 

L 1 MARTIN W. BERCOVICI, ESQ. 

L2 K e l l e r and Heckman 

L3 1001 G S t r e e t , N.W. 

14 Washington, D.C. 20001 

L5 (202) 434-4144 
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L8 MICHAEL L. ROSENTHAL 
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F O U N D E D 1 8 9 5 

Septeniber 20, 1996 

Honorable Vernon A. Williams 
Secretary 
Su-fface Transportation Board 
12th Street and Constitution Avenue, N.W. 
Room 2215 

Washington, D.C. 20423 

Re: Finance Docket 32760 
Dear Mr. Secretary: 

ASBURY is a stiipper and receiver of petroleum coke in BCH. We have facilities in 
Rodeo, California, Garland, Utah; and Clearfield, Utah. Our puiT^ose in writing you is to 
support Burlington Nonhern Santa Fe's position in this proceeding. 

In order to preserve the competitive balance for customers who will be going from 2-1 
rail carriers we believe it to bo important that 100% of volume cn 2-1 point contracts be 
opened If 100% of the contracts are not opened without the burden of existing 
penalties or those economic penalties that may be imposed or removed it may be 
impossible for BNSF to stay a viable alternative. We must maintain alternatives and 
rerr jvai of preconditions in existing contracts will allow us to make choices that will 
include BNSF as a viable compefitor at 2-1 points. If something less than 100% is 
decided then we ask that it be conditioned with a provision that shippers have the right 
to solicit competitive bids from BNSF if UPSP offers to modify the terms of a contract. 
It is our view that the shipper not the applicants should control and designate which 
portion of our business should be open to competition. 

On the issue of UPSP petitioning to limit the access of BNSF on transloading and new 
facilities. We would oppose such conditions being imposed. Competitive access and 
the ability to have competitive means to move our products are the issues here. If we 
lose tt.e hght to alternative means to transport goods real or implied we will lose a 
valuable toci in our neyotiation? with the carriers Therefore we would s?-!'. that the 
Board deny this petition. 

.y 

ASBURY GRAPHITE INC. OF CALIFORNIA 
ASBURY FLUXf^ASTER OF UTAH 

Ric hard Cameron 
Sales Coordinator and Manager 

Oftice of the Secretary 

Part of 

Public Record 

Asbury Graphite Inc. of California / Asbury Muxmaster of Utah Inc. 
2855 Franklin Canyon Rd.. R<xleo, C A 94572 
Tel: 510-799-3636 FAX: 510- /99-7460 





MERIDIAN 
Aggregates Company 

September 18, 1996 

Honorable Vemon A. Williams, Secretary 
Surface Transponation Board 
12th Street & Constitution Ave. NW, Room 2215 
Washington, DC 20423 

Attention: Finance Docket 32760 

Dear Sir: 

As a rail shipper on both the BNSH and UP/SP railways, I am interested in seeing that fair and 
equitable competition is fostered. I , therefore, respectfully rr^uest that the Surface 
Transportation Board clarify the manner by which the two railroads must deal with customers 
affected by 2:1 poi .ts of competition. It is vitally important that all parties concerned 
completely understand the contract-rcopcncr condition whereby the UP/SP must allow BNSF 
access to at least 50% of the freight volume currently under contract between the customer and 
UP/SP. I believe it behoove? the Board to better define existing ambiguities regarding this 
condition. 

I also believe that the Board should deny UP/SF's proposal that BNSF be denied the right to 
serve any new facilities, including new transIo?ding facilities which are located on any TJP or 
SP line over which BNSF has rescrvec trackage rights as a result uf (he UP/SP merger. Such 
restriction is not in the t;est interest of sound competition available to the consumer. 

Sincerely yours, 

^b7:^ 
John C. Genova 
Vice President, Marketing 

JCG/cm 

ENTERED 
Office of the Secr̂ Jary 

SFP 2 A m 

Part of 
Public Record 

Ab 
cc: Matthew K. Rose, BNSF 

Dewey Williams, BNSF 
5575 OTC PSrtt\Miy, Suile 325 
Englê MX)d, Cobrado 80111 
303 • 694 • 3030 
F'Jv 303 • 694 • 4220 





CT SERVICES, INC. 
#1 REPURCHASE TEAM - SERVING THE AUTOfkiOTIVE INDUSTRY NATIONWIDE 

September 13, 1996 

Honorable Vernon A. Williama 
Secretary 
Surface Transportation Board 
12th St. & C o n s t i t u t i o n Ave. NW 
Room 2215 

Washington, D.C. 20423 

Dear S i r : 

A t t e n t i o n : Finance Docket 32760 
I am w r i t i n g i n regard to the Union Pacific/Southern P a c i f i c -nerger 
and how i t may a f f e c t and l i m i t competition f o r t r a f f i c . As a 
shipper of many years on the Union P a c i f i c , B u r l i n g t o n Northern, 
ATSF, etc. I urge you and the Surface Transportation Board to 
c l a r i f y the Board's decision that shippers must be protected by the 
contract-reopener condition and, also to deny UF/SP's e f f o r t to 
l i m i t shippers' protections regarding new shipping f a c i l i t i e s , 
i n c l u d i n g new transload f a c i l i t i e s . 

Please support shipper r i g h t s . 

Yours t r u l y . 

Robert C. Chambers 
President 

RCC:11s 

LIN\BNSF\JP COMPii.TIO 

—mms— 
Offics ot ths SecreUry 

SEP 2 4 1996 

[5] 
Part of 
Public Record 

HEADQUARTERS: 27650 FRANKLIN ROAD, SOUTHFIELD, MICHIGAN 48034 
PHONE (810) 351-9550 • FA.X (810) 351-9556 
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Rayohier Transportation and Distributirm 

September 18, 1996 

Honorable Vemon A . Williams 
Secretary 
Surface Transportation Board 
12th Street and Con.<i tution Avenue , NW 
Room 2215 
Washington, D.C. 20423 

Re: Finance Docket 32760 

Dear Sir: 

Rayonier is a shipper of Forest Products. Our purpose in writing you is to support Burlington 
Northem Santa Fe's position in this proceeding . 

This is declare the support of Rayonier, Inc. to the BNSF petition for clarification of the 
Surf' ce Transportation Boards decision to modify any contracts UPSP has with shippers at 
2-1 points . We alco take the position that the UPSP petition to limit shippers protections 
regarding new facilities and transload facilities should be denied on the basis they limit 
competition. 

We need to enhance competition whenever and wherever possible. 

Sincerely, 

^ ^ ' ^ ^ ^ ^ ^ 

Terry L. Bunch 
Director of Transportation and Distribution 

4470Savannan Highway • P. O. Box 2070 • Je.sup, GA 31545-2070 
Telephone (912) 427-5000 • Fax (912) 427-3045 





n E t ^ l N I N G C O . 

September 20, 1996 
23733 North Scottsdaie Boad 
Scott<;tiale. Arizona 85255 

P O 3ox 12999 
Scottsdale. Arrzona 85267 

602-585-8888 

TWX 910-95 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th Street and Constitution Avenue, N.W. 
Room 2215 

Washington, D.C. 20423 

RE: Finance Docket 32760 

Dear Mr. Secretary: 
Giant Refining Company, a division of Giant Industries Arizona, Inc. is a shipper of Ethanol, 
MTBE, Toluene and Natural Gas Liquids. We conduct business in the area served in this 
proceeding. Our purpose in writing you is to support Burlington Northern Santa Fe's 
position in this proceeding. 

Giant befieves that in order to maintain a competitive environment subsequent to the UPSP 
merger that UPSP must open 100% of contract volumes at 2-1 points to BNSF. The 
conditions outlined of allowing Shippers to make the decisions on wh^ t̂her to forego contratt 
provisions on volume incentives/penalties will allow us to make decisions on a competitive 
basis. Without this modification we could see little economic value on our behalf to award 
business as volume penalties or incentives might cause BNSF not to have any possibility of 
overcoming such provisions. Secondly we support the provision to solicit a competitive bid 
from BNSF in cases where UPSP offers to modify terms of a contract with a 2-1 shipper. 
This will allow us to negotiate in a competitive environment. We also believe it should be the 
shipper not the carriers that decide what business we choose to offer under any opening of 
contract provisions in order to maintain oiur ability to get the most competitive offer. 

On the issue of the UPSP request to limit the access of BNSF nn transloading and new 
facilities, we would oppose such conditions being imposed. Comy i t i t i 'e access and the ability 
to have competitive means to move our products are the issues here i i we lose the right to 
alternative means to transport goods real or implied we will lose a valuable tool in our 
negotiations with the carriers. Therefore we would ask that the Board deny this petition. 

/ 

George 
^ lager, 

"Corporate Govemment and Public Affairs 

GMS/mmn IL. 

Office of the Secretary 

[ T l Part of 
• - ^ Public Record 
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Commercia l A^etals C O m p a r V y P.O. B O X I O A B Oallas. Texas 75221 1 0 4 6 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th Street and Constition Avenue, N.W. 
Rooin 2215 

Washington, D.C. .''0423 

Re: Finance Docket 32760 
Dear Mr. Secretary: 

Commercial Metals Corapany and subsidiaries manufacture, 
recycle and market s t e e l and net a l products and r e l a t e d 
materials through a network of over 90 locations i n the 
United St xtes, many of which are i n the area served i n t h i s 
proceeding. 

Our company i s i n f u l l support of the Burlington Northern 
Santa Fe's p o s i t i o n i n t h i s proceeding. We urge the Surface 
Transportation Board t o (1) c l a r i f y t h a t shippers must be 
protected by the contrac':-reopener condition and (2) deny 
UP/SP's e f f o r t t o l i m i t shippers' protections regarding new 
shipping f a c i l i t i e s , i n cluding new transload f a c i l i t i e s . 

<) -7 
tu ~- - 1 

Sincerely your.s, 

yf.w. Sji^ 
R. W. B i r d 
Corporate T r a f f i c Manager 
CoEimercial Metals Company 

IFTfERED 
Office ol the Secretary 

SEP 2 A 1996' 

S pirt of 
Public Record 

7800 Stemmons Fwy. Telephone. 214-689-4300 W.U. Telex: 73-'.'264 Fax:214-689-4320 
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CENTEX A M E R I C A N G Y P S U M C O M P A N Y 

D A V I D E M A N U E L 
VICE l a n e s i a E N T O F N / l . i nKETING 

A M D S A i . e s 

September 17, 1996 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th Street Jind Constiti'.tion Avenue, N.W. 
Room 2215 

Washington, DC 20423 

RE Finance Docket̂  
Dear Mr Secretary: 

Centex American Gypsum Company is a shipper of gypsum wallboard. We conduct business in tlie area 
served in this proceeding Our purpose in writing you is to support Burhngton Northern Santa Fe's 
posit' jn in this proceeding 

In order to maintain a competitive environment for customers who will be going from 2-1 rail carriers, we 
believe it to be crucial that 100% of volume on 2-1 pomt contracts be opened. If 100% of the contracts 
are not opened tvithout the burd<fp of existing penalties or those economic penalties that may be imposed 
removed, it may be impossible for BNSF to stay a viable alternative. We must maintain alternatives and 
removal of preconditions in existing cont.'acts will allow us to make choices that will include BNSF as a 
viable competitor at 2-1 points. If something less than 100% is decided, then we ask that it be conditioned 
with a provision that slappers have the right to solicit competitive bids from BNSF if UPSP offers to 
modify the terms of a contract It is our view that the shipper not the applicants should control and 
desigrate v. hich portion cf our business should be open to competition 

On the issue of UPSP petitioning to limit the access of BNSF on transloading and new facilities, we would 
oppose iuch conditions being imposed. Competitive access and the ability to have competitive means to 
move our products are the issues here. If we lose the rij<ht to alternative means to transport goods, real or 
implied, we will lose a valuable tool in our negotiations with the cairiers Therefore, we would ask that the 
Board deny this petition 

Sincerely, 

^ David Emanuel 
Vice President, Marketing & Distribution 

DE/gj 

Office ct the Secretary 

SEP 2 4 1996' 

Part of 
Public Record 
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Wesibke Polymers 
Corporation 

September 20, 1')% 

Mr. Vemon A. Williams, Secretary 
Surface Transportation Board 
12th Streei & Constitution Ave. N.W. 
Washington. D.C. 

Dear Secretary Williams, 

Westlake Center 
2801 Pbst Oak Blvd. 
Houston, Texan T705* 
Tel: 713/960-9111 
FAX: 713/960-8761 
Maiketing Division 

Westiakc Polymers Corp. is a manufacturer of Polymer resins in Sulphur/Lake Cliarlcs. We depend, 
totally, on rail transportation for our product siiipmcnts and for this reason are very sensiiivc to actions 
which impact tius, our second largest corporate e.\pcnsc. 

Wc are writing in opposition to the KCS railroad's petition to icopcn/recor.sider the STB's ruling 
concerning BNVSantaFc's service access to shippers in the Lake Charles, L-a. area. We have previously 
written to you noting our concern over efforts to restrict competition and narrow the field of servic; 
suppliers in the Gulf Coast area. We can think of no compelling reason to limit BN/Santa Fe's acccs-i to 
these shippers, short of simply restricting competition. Surprisingly, even lh: KCS has been z sirony 
ad /ocate of the idea that competition is healthy and proper in this or any other industry. 

We strongly urge you to let your original ruling stand and in effect to "Ict the market work". To do 
oilierwise vvill adversely affect our ability to rrp.ot'aic efficient tra:isportation options witli all our couriers 
lo Ihc many destinations we serve. The restrictions proposed by KCS would so limit the destinations 
available for negotiation, as to make tiiem urutiiporfjit as bargaining volumes. 

We therefore urge you lo deny the KCS peiition to reopen/reconsider. 

Rcspccifuily. 

•jCK oputjer, 
^Traffic Mgr. 

II PNTERE6 
Office ofthe Secretary 

SEP 2 A t9% 

Part of 
Public Record 
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(202} 434-4144 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
1201 C o n s t i t u t i o n Avenue, NW 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et a l . -• Control and. Merger -• 
Southern Pacific Corporation, et a l . 

Dear Mr. vrilliams: 

Enclosed f o r f i l i n g i n the above-captioned docket 
proceeding, please f i n d an o r i g i n a l and twenty (20) copies of 
Quantum Chemical Corporation's Comments i n Response to Pe t i t i o n s 
f o r C l a r i f i c a t i o n and Reconsideration (QCC-7). 

Copies of the enclosed Response are being served on A l l 
Parties of Record. 

Very tjsuly yours, 

Enclosures 

Mar t in W. B e r c o v i c i 

I ENTERED 
' Otfice ol the SecTrtary 

SEP 2 3 1996̂  
P:.rt of 
Public Record 
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BEFORE THE 
SUi.lFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND 
MISSOURI PACinC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC CORPORATION, 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY^ 
SPCSL CORP., AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY I 

QUANTUM CHEMICAL CORPORATIOKS 
COMMENTS IN P^SPONSE TO 

PETITIONS FOR CLARIFICATION AND RECONSIDERATION 

Quantum Chemical Corporation ("Quantum") submits its comments in this response to the 

petitions for clarification filed by Applicants (UP/'SP-275) and the Burlington Northern/Santa Fe 

("BNSF") (BN/SF-65). 

Summar> of Quantum's Position 

Quantum, along with many others, contributed to the record in this proceeding (QCC-2 -

QCC-6 ) by expressing its concern over issues of diminished competition, especially in the Gulf 

Coast region of Texas, if the merger were approved without countervailing conditions and 

recommending cen < ;i conditions to be imposed upon the merger in order to preserve the 

pre-merger level of competition. In Decision No. 44, the Board approved the Applicants' merger 

with conditions after carefully balancing the interests of the Applicants with the interests of rail 

shippers and the need for vigorous competition amongst rail carriers. The Board-imposed 

conditions provided a replacement class I rail competitor, BNSF, where competition would have 

been impaired, then assured that BNSF would have access to and sufficient incentives to compete 
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for traffic in the areas affected by the merger. Those conditions included adoption of the trackage 

rights agreement between the Applicants and BNSF and the settlement agreement between the 

Applicants and the Chemical Manufacturers Association ("CMA"). The Board then went further 

and expanded upon the CMA settlement by opening "at least 50%" of Applicants' contract traffic 

to tht BNSF at all 2-to-l points. In addition, the Board gave the BNSF access to new industries 

along its trackage rights and to traffic moving to and from BNSF by means of build-ins/build-outs 

and fansloading points. 

Tl e Applicants, BNSF and others now ask the Board to clarify and reconsider some of the 

conditions it imposed upon the merger. Given the scope and significance of the Board's decision, 

it is understandable that questions regarding operation and interpretation ofthe conditions should 

arise. However, the Board should be vî lant and not allow any party to undo or subvt rt under 

the guise of clarification or reconsideration the fundamental thrust of its conditions in preserving 

and encouraging rail-to-rail competition after the merger, or, specifically, to dilute the access and 

incentives which the Board has granted to BNSF to compete for traffic where rail-to-rail 

competition would otherwise have been lost. The Board should reject all attempts to roll-back 

the conditions it imposed. 

Quantum wishes to comment specifically on the following points: 

Applicants' request to interpret the BNSF right to serve new transloading facilities 
located on UP or SP lines over which BNSF will have overhead trackage rights as 
meaning for the purpose of handling traffic transloaded to or from points on the other 
merging railroad and not for the purpose of accessing exclusively-served shippers of 
the merging railroad over which the BNSF has overhead rights; and 

BNSF's request that the condition giving it access to at least 50% of contract volumes 
for 2-to-l points be clarified and expanded. 
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Quantum's position on th?,se points can be briefly stated as follows: 

• Quantum believes the Board's language pertaining to trackage rights is clear and 
unambiguous and that the Board should reject Applicants' request that the traffic 
available to BNSF fi-om new transloading facilities be restricted; and 

• Quantum supports the petition of BNSF, but only as to the portion that would give 
shippers the responsibility for designating which portion of "at least 50%" of their 
contract traffic is opened to BNSF. Quantum opposes any clarification which applies 
the "at least 50%" condition on r . ontract-by-contract basis or is excessively complex 
and prescriptive, or intrudes upon the shipper's ability to contract or to ship its goods 
as it see fit. 

Quantum's position on these points is xt forth in more detail below. 

I. BNSFs Acces.s to New Transload Facilities Should Not Be Restricted. 

In its approva! of the merger, the Board imposed conditions which assure BNSF will have 

access to new facilities on the trackage rights it secured trom the Applicants, including new 

Uansloading fecilities. Dec. No. 44 at 145-46, These conditions are intended to have BNSF 

replace the competitor which was lost with the merger ofthe SP into the UP, Id at 145, 

The central thrust ofthe Board's conditions upon the merger is to preserve meaningful 

rail-to-rail competition following the merger Where shippers faced the loss ofthe SP as a 

competitor to the UP, or vice versa, the Board allowed BNSF to fill the void. Competition 

between the UP a.'id the SP for a shipper's traffic could have take the form of head-to-head 

competition for the traffic where both carriers had acc ;ss to the shipper's facility, or it could have 

idke the form of build-in/build-outs from the shipper's facility to the competing carrier's line, or it 

could take lave the form of transloading goods fi-om the shipper's facility to a transloading facility 

on the competing carrier's line. The Board's decision sought to preserve all of these competitive 

options for shippers. 
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^ The record in this proceeding makes it clear that the Board intended for BNSF to compete 

for traffic where it was given trackage rights and that the Applicants expected BNSF to be a 

vigorous and viable competitor. The Board's decision indicates that the Applicants did not go far 

enough in addressing certain adverse competitive effects of the merger through the agreements it 

negotiated with BNSF and CMA. Hence, the Board expanded the agreements which the 

Applicants negotiated in order to assure that the trackage rights granted to BNSF were 

meaningful and provided sufficient traff.c density to make BNSFs exercise of those rights 

attractive. 

The restriction of BNSFs access to new traffic and its trackage rights via transload 

facilities would diminish the competitive value of those rights. BNSF was not given trackage 

rights over the entire merged system, nor over the all the lines affected by the merger. In some 

^ instances where the SP and UP had parallel lines, trackage rights are granted over one but not the 

other parallel line. Under t̂ e Applicants' requested interpretation of the "new facilities" condition, 

the fact that a solely-served shipper happens to be on a line o\ "̂r which BNSF has trackage rights 

(rather than a parallel line where BNSF does not have trackage rights) would have the effect of 

depriving that shipper of one or more of the competitive options available to it prior to the 

merger The simplest and most effective manner in which to assure that pre-merger competition 

is replicated is to allow BNSF to serve new transloading facilities that would be open to any 

traffic, including traffic originating from the lines over which the BNSF has trackage rights. 

II. Shippers Should be Allowed to Determine the 50% of Contract Traffic Open to BNSF. 

Quantum supports the interpretation advanced by BNSF, CMA and others that the portion 

of each 2-to-l shipper's traffic which must be opened to competition by BNSF should be 
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determined by the shipper itself The alternative interpretativ)ns would interject complexity and 

circumscribe shippers' ability to choose among competitive options, 

BNSF presents credible evidence that the "at least 50%" condition could be utilized by the 

Applicants in an anti-competitive manner if they are allowed to manipulate which portions of 

shippers' contract volume is open for competition. Manipulation of which portion of shippers' 

contract traffic is subject to the "at least 50%" condition by Applicants would diminish 3NSFs 

incentive to bid on this traffic and thus reduce the traffic densities available to make this .-ondition 

conunercially meaningful. 

Likewise, Applicants' interpretation that the "at least 50%" condition must be applied on a 

contract-by-contract basis must be rejected. The contract traffic to be opened to BNSF should be 

the aggregate volume shipped fi'om any origin, or to any destination, regardless of the number of 

existing contracts involved. To open at least 50% of the volume to BNSF on a 

contract-by-'ontract basis may not provide sufficient traffic density for BNSF to find such 

business attractive and so not bid on it. Also, such an interpretation deprives the shipper ofthe 

• ibility to competitively leverage segments of traffic, whether by commodity, destination or other 

distinction, fi-om a single location in a manner which both serves its needs and mak̂ s both 

competitors interested in bidding. 

On the ether hand, the detailed rules suggested by BNSF, which in effect would throw 

open all 2-to-l contract volume to bidding, intrude on shippers' rights to freely contract and may 

serve to deprive shippei; of benefits obtained in previous negotiations. The prorating of volume 

commitments or incentives would likely create more controversies than it resolves. BNSFs 

alternative, to simply open up 100% of contract volume for 2-to-l shippers to bid, ignores the 
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fact that benefits and concessions in those contracts may be lost without any say by the shipper 

which negotiated them. Both extremes do not achieve one of the objectives of the CMA 

settlement, which was to leave the details of contract negotiations to the parties them.selves 

Allowing either competitor to impose a competitive disadvantage on the other by means of 

cumbersome, detailed rules for allocating the volume to be opened for bidding uncier the at least 

50%" condition would not be equiVJole nor preserve competition. 

Quantum believes that it would be far simpler and more effective to leave to each shipper 

the decisio. bout what portion of its contract traffic, if any, to open to the BNSr Allowing 

shippers to choose which traffic to open to BNSFs bid would ensure that BNSF ha' an 

opportunity compete for traffic that BNSF could profitably serve to the benefit of the shipper. 

in. Conclusion, 

Quantum believes that the clarification and interpretation of these two conditions that 

provide the greatest opportunity for meaningful competition and *he development of .significant 

traffic density for BNSF is most appropriate fcr a merger of this magnitude and importance. 

Quantum asks the Board to reject the Applicants' position on new facilities, including transload 

facilities, and that the Board provide clarification of the "at least 50%" condition for 2-to-l 

contracts which places allocation of the traffic volume to be open to BNSF in the hands of the 

shipper. 



September 20, 1996 

QCC-7 

Respectfully submitted, 

Michael P. Ferro 
Quantum Chemical Corporation 
11500 Northlake Drive 
Cincinnati, Ohio 45249 
(513)530-6808 
Attorney for Quantum Chemical Cor>oration 

Martin W\ Bercovici 
Keller & Heckman 
1001 G, Street, N W, 
Suite 500 West 
Washington, DC 20001 
(202) 434-4100 
Of Counsel for Quantum Chemical Corporation 

I decL-u-e under penalty of perjury that th' foregoing is true and correct. Executed this 20th day 
of ptember, 1996 at Cincinnati, Ohio. 

/ 

P. Ferro, Attorney 
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BARNES &THORNBURG 
Franklin Tower 
Suite 500 
1«1 Eye Street. N.W. 
Washington, D.C. 20005 
(202) 289-1313 

Fax (202) 289-1330 

September 23,1996 

Vemon Williams, Secretary 
Office of the Secretary 
Case Control Branch 
Attn: Finance Docket No. 32760 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760 - Union Pacific Corporation, et al 
Control-Southern Pacific Rail Corporation, et al. 

Dear Secretary Williams: 

Enclosed is the orig' lal and twenty (20) copies of the Response in Support of the 
Petition to Reopen Decision No. 44 filed by ihe Texas Mexican Railway Company (TM-44) 
in Finance Docket No. 32760, Union Pacific Corporation, et al., along with two (2) 
additional copies to be date-stamped and returned to the undersigned. 

Thank you for your assistance in this matter. If you have any questions, please feel 
free to contact me. 

Very truly yours, 

Richard H. Streeter 

RHS:kd 
Enclosures 

r̂ NTERED 
Office of tiQ Secretary 

SfP 2 5 

S Part of 
Public Record 

RHS 10622 

Indianapolis Fort Wayne Souch Bend bikhart Chicago Washington, D.C, 



RAILROAD COMMISSION OF TEXAS 
OFFICE OF GENERAL COUNSEL 

CMIOU Kf£TON RyuNDEJ?, CHAIRMAN 
BARRY WILUAMSON, CoM.wssiof'£j> 

CHARLES R. .MATTHEWS, COMMISSIONER 

LINDIL C. FOWLER. JR. 
GENERAL COUNSEL 

September 20, 1996 

The Honorable Linda J. Morgan 
Chairman 
Surface Transportation Board 
Washington, D.C. 

The Honorable J.J. Simmons, I I I 
Vice Chairman 
Surface Transportation Board 
Washington, D.C. 

The Honorable Gus A. Owen 
Commissioner 
Surface Transportation Board 
Washington, D.C. 

T-9 

Oftica of tho Secratary 

SEP 2 3 m 
Part of 
Public Record 

Re: Response i n Support of the P e t i t i o n to Reopen 
Decision No. 44 f i l e d by the Texas Mexican Railway-
Company (TM-44) i n Finance :;ket No. 32760, Union 
P a c i f i c Corporation, et a l . 

Dear Commissioners Morgar., Simmons, and Owen: 

By t h i s response, the Railroad Commission of Texas (the "RCT") 
reaffirms i t s support of the Texas Mexican Railway Company's ("Tex 
Mex") need f o r s i g n i f i c a n t trackage r i g h t s between Corpus C h r i s t i , 
Texas and Beaumont, Texas. 

On March 26, 1996, the RCT unanimously adopted a suggested 
condition to the r a i l merger between the Union P a c i f i c and Southern 
Pa c i f i c r a i l r o a d s , i f approved, that the i n t e r e s t s of the Tex Mex 
be protected through trackage r i g h t s . The proposed condition was 
incorporated i n the RCT's Comtrents dated March 29, 199 6 (RCT-4) and 
i n the RCT's Br i e f dated June 3, 1996 (RCT-7). I n p a r t i c u l a r , the 
RCT recommended that the Tex Mex be granted trackage r i g h t s between 
i t s Corpus Christi-Laredo l i n e , on the one hand, and Beaiomont, 
Texas, on the other hand. This would permit Tex Mex to i n t e r l i n e 
w i t h i t s corporate a f f i l i a t e thereby enhancing competition i n the 
South Texas market. 

1701 Norm CONGRESS AVENUE • POST OFFICT Box 12967 * AusnN,TE)'As787Il-2%7 * PHONE: 512/46:3-6715 FAX; 512/463-6989 

TDD 800-735-2989 « TOY 512-463-72M AN Eijuu. OrronwriY E*(Fiom 



The Honorable Linda J. Morgan 
The Honorable J.J. Simmons, I I I 
The Honorable Gus A. Owen 
September 20, 1996 
Page 2 

While Decision No. 44 of the Surface Transportation Board (the 
'STB") does i n f a c t grant trackage r i g h t s to Tex Mex to connect to 
Beaumont, Texas, i t also contains a s u b s t a n t i a l r e s t r i c t i o n 
l i m i t i n g access to Tex Mex's trackage r i g h t s t o shipments which are 
subject to p r i o r or subsequent movement over i t s Corpus C h r i s t i -
Laredo l i n e (the " R e s t r i c t i o n " ) . The RCT i s concerned that the 
R e s t r i c t i o n w i l l n/reclude the a b i l i t y of Tex Mex to achieve 
s u f f i c i e n t t r a f f i c density to remain a v i a b l e competitive force. 

Rather than imposing the R e s t r i c t i o n , the ^cr suggests that 
the STB consider pro\ i d i n g the Tex Mex with access to a l l shippers 
i n the Houston area r.ocated on Union P a c i f i c and Southern Pa c i f i c 
trackage, and on trackage operated by the Port Terminal Railroad 
Association and the Houston Belt & Terminal Railroad Company, and 
allowing Tex Mex t o haul t r a f f i c to and from those snippers i n Tex 
Mex t r a i n s operating between Houston and Beaumont on Tex Mex's 
trackage r i g h t s over UP/SP l i n e s , w i t h the r i g h t t o interchange 
tha t t r a f f i c w i t h Kansas City Southern at Beaumont. 

The.refore, the RCT concurs i n the request of Tex Mex to remove 
the R e s t r i c t i o n as i s more f u l l y set f o r t h i n the p e t i t i o n f i l e d by 
Tex Mex as TM-44. 

Very t r u l y yours. 

Lndil C. Fowler> 
General Counsel 

C e r t i f i c a t e of Service 

-J nil I hereby c e r t i f y that on t h i s 
a true and correct copy of the foregoing 
Commission of Texas (RCT-9) was served on 
Finance Docket No. 32760 v i a f i r s t class mail postage prepaid 

day of September, 1996, 
l e t t e r from the Railroad 
each party of record i n 

^^brrU:o 
ni Dang, Kim Dang, 5' 

Richard H. 
etary Eo 

t r e e t e r , Esq. 
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PEPPER, HAMILTON & SCHEETZ 

>»MI I>DELPHIA. PENNSVLVANIA 

NEW YORK, NEW YORK 

DETROIT, MICHIGAN 

HARRISBURG. PENNSYLVANIA 

BERWYN. PENNSYLVANIA 

.\TrORNEYS AT l.\W 

1 3 0 0 N INETEENTH STREET. N W 
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F A X : 2 0 2 - « 2 « - i « e 9 

WILMINGTON. DELAWARE 

WESTMONT. NEW JERSEY 
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MOSCOW, RUSSIA 

WRITER'S DIRECT N U M B E R 

(202) 828-1220 

'J 

^^P 23199$ 
September 23, 1996 

Via Hand-Deliver-v 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20549 

Re: Finance Docket No. 32760 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above referenced proceeding 
are the o r i g i n a l and 20 copies of Reply of Geneva Steel Company 
t o Applicants' P e t i t i o n f o r C l a r i f i c a t i o n (GS-5) and the o r i g i n a l 
and 20 copies of Reply of Geneva Steel Company t o BNSF'S P e t i t i o n 
FQj:_CLarification" (GS-6)_. Also, enclosed i s a 3.5 inch d i s k e t t e 
containing these p.ieadings i n WordPerfect 5.1. 

An extra copy of each pleading i s also enclosed. 
Please date stamp these a d d i t i o n a l copies and r e t u r n them t o our 
messenger. 

Thank you f o r your assistance. 

Sincerely, 

Michelle J. Morris 

cc: A l l p a r t i e s of record 

Enclosure 

UHiceottho Secretary 

SE? 2 3 1996 

E Part of 
Public Record 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPOPATION, UNION PACIFIC RAILRCAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP., AND THE DENVER 
AND RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF GENEVA STEEL COMPANY TO 
BNSF'S PETITION FOR CLARIFICATION 

The Surface Transportation Board's ("STB") proceedings 

are not "purely adversary contests." Chesapeake & O. Ry. Co. v» 

United States. 704 F.2d 373, 379 (7th Cir. 1983) (Posner J . ) . 

Instead, the STB " i s supposed t o protect the p u b l i c i n t e r e s t , not 

j u s t umpire disputes." Ici. This i s especially t r u e i n a massive 

proceeding such as the UP/SP merger where members of the shipping 

public "night not have the resources or the incentives t o 

challenge" the Applicants' case i n an exhaustive way.^ I d . 

Ultimately, only th« STB can protect the publ.ic i n t e r e s t . ^ 

1. As Judge Posner noted i n Chesapeake & o. Ry. Cc.. p a r t i c u l a r 
members of the shipping public may not provide the STb w i t h an 
exhaustive record f o r a host of reasons. For example, various 
shippers may have e x p l i c i t or de facto c o n f i d e n t i a l i t y p r o v i s i o r s 
or undertakings not t o be active i n opposing the merger as a 
r e s u l t of negotiating r a i l t r a n s p o r t a t i o n contracts or other 
arrangements w i t h Applicants. Nonetheless, the STB has the duty 
t o p r o t e c t the general public i n t e r e s t w i t h a contract 
m o d i f i c a t i o n clause t h a t s t r u c t u r a l l y protects c o u p e t i t i o n i n a l l 
circumstances. 704 F.2d at 379. Indeed, Chairman Morgan has 
f l a t l y stated t h a t the "Board w i l l not depend upon shippers and 
aff e c t e d p a r t i e s t o do i t s monitoring." Statement of Chairman 
Morgan, Decision No. 44 at 240. 

2. See Statement of Vice Chairman Simmons, Decision No. 44 at 
241: "Here as i n s i m i l a r cases, the analysis must be — what as 

(continued...) 



I t i s c r y s t a l clear that each member of the STB f u l l y 

understands their duty to vindicate the public interest: 

Chairman Morgan: " I f managed properly — and the 
Board has the means and the mandate to make 
sure that they are — these trackage rights 
can replicate SP's existing competitive 
presence and can provide market discipline 
for the merged UP/SP system. . . . The Board 
w i l l not depend upon shippers and affected 
parties to do i t s monitoring. I f competitive 
harm becomes a problem we can and w i l l 
act. . . . The Board has taken th i s case 
very seriously from the beginning and w i l l 
continue to do so." Decision No. 
Statement of Chairman Morgan, at 240. 

Vice Chairman Simmons: "In this case, competition 
w i l l be preserved with the settlement 
agreement and the additional conditions 
recommended by this Board. Burlington 
Northern Santa Fe has the a b i l i t y to offer 
vigorous competition to shippers at 2-to-l 
points. . . . I want applicants, BNSF, and 
a l l shippers to know that we are very serious 
about monitoring. This Board i s prepared to 
take further action . . . i f UPSP undertakes 
actions that impede BNSF's a b i l i t y to 
compete." Decision No. 14, Statement of Vice 
Chairman Simmons, at 244, 245. 

Commissioner Owen: "During this oversight period 
we have authority to impose additional 
conditions and we w i l l be an a l e r t and 
aggressive policeman." Decision No. 44, 
Statfcment of Commissioner Owen. 

In i t s Petition for Clarification.. BNSF c a l l s upon the 

STB to discharge that duty. Based on i t s dealings with shippers 

since the issuance of Decision No. 44, BNSF — through the 

verified statement of i t s Senior Vice President Matthew Rose — 

puts forward the evidentiary proposition that Applicants are 

2. (...continued) 
a whole i s in tha public interest. 
other that controls the debate." 

-2-

I t i s t h i s analysis and none 



taking actions v i s - a - v i s the CKA Settlement Agreotjent and the 

contract modification condition thct "defeats their purpose and 

renders them v i r t u a l shams." BNSF Petition at 10. 

The Applicants have been frank to concede that the 

UP/SP merger wouid res u l t in an unacceptable diminution of r a i l 

competition in the Central Corridor unless another c a r r i e r i s 

granted adequate operating rights in the Corridor.-^ Over the 

course of t h i s proceeding, B J S F has been identified as that other 

ca r r i e r . BNSF likewise has recognized that, the UP/SP merger 

would violate the statutoiy standard unless effective r a i l 

competition i s preserved in the Central Corridor. (Ice Dep. at 

34, 291, 298). 

Accordingly, the Applicants and BNSF both agree that a 

"competitive f i x " i s necessary in the Central Corridor to prevent 

major reductions in competition for 2 to 1 shippers.^ In facr, 

the Applicants and BNSF have sp e c i f i c a l l y recogn..;.ed that a cure 

i s necessary for the specific competitive problems th.at w i l l 

e x i s t at Geneva i f the merger i s consummated without effective 

conditions to mitigate anticompetitive impacts.^ The 

competitive f i x and cure as they have evolved in t h i s proceeding 

3. UP/SP-22, Davidson V.S. at 172-73; Rebensdorf V.S, at 296, 
315, 582; UP/SP-23, Peterson V.S. at 14; Barber V.S. at 465; 
Peterson Dep. at 686, Rebensdorf Dep. at 64; Sharp Dep. at 17. 

4. Rebensdorf Dep. 67, 266, 433, 543; Peterson Dep. at 689; Gray 
Dep. at 61, 330; Ice Dep. at 292. 

5. Rebensdorf Dep. at 514, Exhibit 9 at 100011; Gray Dep. at 51; 
Ice Dep. at 297; Peterson Dep. at 698, 759; Sharp Dep. ut 17. 

-3-



are the BNSF operations i n the Central Corridor which ha e been 

ir..posed as conditions t o the STB's approval of the UP/SP merger. 

What the BNSF's p e t i t i o n f o r c l a r i f i c a t i o n demonstrates 

i s t h a t the p u b l i c i n t e r e s t requires t h a t the CMA settlement 

agreement and the contract modification condition bfe c l a r i f i e d t o 

grant BNSF meaningful access to any shipments under contract a t 

2 - t o - l p o i n t s . I t does not require the STB t o r e v i s i t i t s e n t i r e 

approach t o the competitive issues i n t h i s case. 

I n i t s P e t i t i o n , BNSF suggests two constructions to 

create meaningful access. Geneva's i n t e r e s t i n t h i s matter i s t o 

ensure t h a t the construction chosen by the STB has the three 

a t t r i b u t e s s p e c i f i e d i n Geneva's own P e t i t i o n f o r O l a r i f i c a t i o n . 

So long as the STB chooses a reasoned construction w i t h these 

a t t r i b u t e s , the STB may select the p a r t i c u l a r construction of the 

contract m o d i f i c a t i o n condition needed t o provide meaningful 

access. 

Respectfully submitted-

John W i l l Ongman 
Marc D. Machlin A 
Michelle J. Morris 
PEPPER, HAMILTON & SCHEETZ 
1300 19th Street, N.W. 
Washington, D.C. 20036 
(202) 828-1200 

Counsel f o r Geneva Steel Company 

Date: September 23, 1996 
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CERTIFICATE OF SERVICE 

I c e r t i f y that a copy of the foregoing Reply of Geneva 

Steel Company t o BNSF's P e t i t i o n For C l a r i f i c a t i o n was served on 

the f o l l o w i n g p a r t i e s v i a hand d e l i v e r y t h i s 23rd day of 

September, 1996: 

Paul A. Cunningham 
Richard B. Herzog 
James M. nuinivan 
HARKINS CUNNINGHAM 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

Judge Jerome Nelson 
Administrative Law Judge 
FEDERAL ENERGY REGULATORY 
COMMISSION 

825 North Capitol Street, N.E. 
Washington, D.C. 20426 

Arvid E. Roach, I I 
J. Michael Hemmer 
Michael L. Rosenthal 
COVINGTON BURLING 
12 01 Pennsylvania Ave. N.W. 
Washington, L.C. 20044 

Erika Z. Jones 
Adrian L. Steel, J r. 
MAYER, BROWN & PLATT 
2 000 Pennsylvania Avenue, N.W. 
Washington, D.C. 2 0,̂ 06 

A copy of the foregoing pleading was also sent by f i r s t 

class mail to a l l p a r t i e s of record. 

Michelle J r r i s 
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Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Washington, DC 20423 

Dear Secretary Williams: 

Enclosed f c r f i l i n g i n Finance Docket No. 32760, Union Pacifc 
Corp.. et al,--Control and Merger--Southern Pacifc R a i l Corp,, et 
a l . . are the o r i g i n a l and twenty copies of the Comments of 
Shintech, Inc., SHIN-3. 

Extra copies of the Comments and of t h i s l e t t e r are enclosed 
f o r ycu to stamp to acknowledge your receipt of them and to return 
to me i n the enclosed self-addressed, stamped envelope. 

By copy of t h i s l e t t e r , seirvice i s being e f f e c t e d upon counsel 
f o r each of the p a r t i e s . 

I f you have any question concerning t h i s f i l i n g or i f I 
othei-wise can be of assistance, please l e t me know. 

Sincerely yours. 

enc. 
cc: Mr. Y. Sai toh 

0) 

—mm^ 
Ofitceot the Secretary 

SEP 2 3 1996 

Part of 
Pubic Record 
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1 SHIN-3 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 
WASHINGTON, D.C. 20423 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, Qt a l . . 
--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, gJt jO. 

TNTTRBO 
Oflice of the Secietary 

3EP 2 3 1996 

[ 5 \ publicReoofdt 

COMMENTS 
OF 

SHINTECH INCORPORATED 

Shintech Incorporated of Houston, Texas ("Shintech"), pursuant 

to 49 C.F.R. 1104.13(a), responds to the Applicants' P e t i t i o n f o r 

C l a r i f i c a t i o n , UP/SP-275, f i l e d August 29, 1996, as follows: 

1. Shintech i s the Nation's largest producer of p o l y v i n y l 

chloride ("PVC") r e s i n . Shintech's e n t i r e e x i s t i n g PVC production 

emanates from a single f a c i l i t y , s i t u a t e d i n Freeport, Texas, 

served by the Union P a c i f i c Railroad Company ("UP"). Shintech has 

a present production capacity of 2,800 b i l l i o n pounds of PVC re s i n 

a year and tenders f o r r a i l r o a d t r a n s p o r t a t i o n by UP the 

preponderance of i t s PVC res i n production annually. 

2. Shintech supported UP's a c q u i s i t i o n of the Southern 

P a c i f i c Transportation Company ("SP"), and i t s statement of support 

was included among the shipper support statements f i l e d tay the 

Applicants i n t h e i r Application, f i l e d November 30, 1995. 
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3. UP's a c q u i s i t i o n of SP, however, does not a l l e v i a t e the 

c a p t i v i t y of Shintech at i t s Freeport f a c i l i t y . Whil*:" Shintech has 

no doubt that UP's a c q u i s i t i o n of SP w i l l achieve c e r t ^ i i n service 

improvements which w i l l inure to the b e n e f i t of Shintech, Shintech, 

nevertheless, i s persuaded that the best guarantor of responsive 

r a i l r o a d service and reasonable r a i l r o a d rates i s competition 

between the c a r r i e r s themselves. 

4 Shintech, accordingly, was heartened by the Board's 

decision. Decision No, 44, served .̂' nist 12, 1996, and the 

enlargement of the trackage r i g h t s grant t o which the Applicants 

had agreed w i t h the Burlington Northern Railroad Company and The 

Atchison, Topeka and Santa Fe Railway Company (together "BNSF"). 

S p e c i f i c a l l y , Shintech welcomed the Board's assertion, at page 46 

of i t s unpri.rted decision: 

We require as a condition that t h i s p r o v i s i o n [ i n the 
BNSF agreement] be modified i n two respects: f i r s t , by 

' requirin9 that BNSF be granted the r i g h t t o serve new 
f a c i l i t i e s on both SP-owned and UP-owned track over which 
BNSF w i l l receive trackage r i g h t s ; second, by r e q u i r i n g 
that the term "new f a c i l i t i e s " s h a l l include transload 
f a c i l i t i e s , i n c l u d i n g those owned or operated by BNSF. 

5. The Board's condition would appear t o be unambiguous and 

i n need of no c l a r i f i c a t i o n . 

6. UP purports not to read the condition that way. As UP 

reads the condition, there would have been no need f o r the Board to 

enlarge the trackage r i g h t s grant. 

7. I n the opinion of Shintech, the enlargement of the 

trackage r i g h t s grant which the Board ordered as a condition of i t s 

approval o' the UP's a c q u i s i t i o n of the SP was ai appropriate 
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response to the concerns which many trade associatio.is, i n d i v i d u a l 

shippers and governmental bodies expressed about the loss of 

competition that the r a i l r o a d s ' proposal would occasion, and the 

condition should not revoked. 

WHEtEFORE, Shintech Incorporated asks th a t the Applicants' 

P e t i t i r a f o r C l a r i f i c a t i o n be denied. 

Respectfully submitted, 

SHIOTECH INCORPORATED 

By i t i . - attorney. 

F r i t ^ / k , Kahn 
FrLtz R. Kahn, P.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) J 7 1 3037 

Due and dated: September 20, 1996 

CERTIFICATE OF SERVICE 

Copies of the foregoing pleading t h i s day wer^ served by me by 

mailing copies thereof, w i t h f i r s t - c l a s s postage prepaid, to 

counsel f o r each of the p a r t i e s . 

Dated at Washington, DC, t h i s 20th day of September 1996. 
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OFflCE: ( 2 0 ; ) 371-9500 

DONELAN, C L E A R Y , W O O D & M A S E R , P.C. 

ATTORNEYS .\ND COUNSELORS AT LAW 
SUITE 750 

1100 NEW YORK AVENUE, N.W. 
WASHINGTON, D.C. 20005-3934 

TELECOriER: (202) 371-0900 

o^'y 

September 23, 1996 

Via Hand Delivery 
Honorable Vemon A, Williams 
Secretary 
Surface Transportation Etoard 
1201 Constitution Avenue, N,W. 
Washington, D.C, 20549 

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. -
Control and Merger - Southem Pacific Rail Corporation, et al. 

Dear Secretaiy Williams: 

Please ̂ md enclosed fcr filing in fhe above-reference proceeding the executed 
original and iwenty (20) copies of Kennecott Utah Cooper Corporation's Reply to 
Petitions for Clarification. This is designated: KENN-22, Also enclosed is a 3.5 inch 
diskette containing the enclosed document in Word Perfect 5.1. As indicated in the 
attached Cerhficate of Service, copies of this document are being served upon all parties 
of record, 

Tliank you for your cooperation and assistance. Should you have any questions, 
please do not hesitate to contact the undersigned. 

Sincerely yours, 

John K. Maser ni 
Attorne) fo Kennec'^fr Utah Copper 
Corporation 

cc: AU parties of record (w/ercl) 

3760-020 
^ 
•H IM af th* Sacrttary 

E Partaf 
r;>Mlc naaarrf 
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UNION PACinC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

—Control and Merger— 

SOUTHERN PACIFIC R/̂  IL CORPORATION, SOUTHERN PACMC 
TRANSPORTATION COMPANY, ST, LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF KENNECOTT UTAH COPPER CORPORATION 
TO PETITIONS FOR CLARIFICATION 

Kennecott Utah Copper Corporation ("KUC"), a party of record, hereby 

submits, through counsel', its reply to recent petitions for clarification. 

Specifically, KUC here replies to the following petitions: (1) Petition for 

Clarification of Geneva Steel Company (GS-3) (hereinafter "Geneva Petition"), (2) 

Petition of Burlington Northem Railroad Company and The Atchison, Topeka and 

' On June 3, 1996, the undersigned withdrew as counsel of record for KUC (KENN-20), However, KUC .ias 
again retained the undersigned as its outside counsel of record in this proceeding, and the Board and parties are 
requested to revise their service lists accordingly. 
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Santa Fe Railway Company for Clarification of Decision No. 44 (BN/SF-65) 

(hereinafter "BN/SF Petition"), (3) Petition for Clarification of Entergy Services, 

Inc., Arkansas Power & Light Company and Gulf States Utilities Company (ESI-

27) (hereinafter "Entergy Petition"), all dated September 3, 1996, (4) Applicants' 

Petition for Clarification (UP/SP-275) (hereinafter "UP/SP Petition") dated August 

29, 1996, and (5) Letter-Petition of i^ailroad Commission of Texas (RCT-8) 

(hereinafter "RCT Petition"), dated September 10, 1996. 

All of these petitions request the Board to clarify a number of important 

conditions imposed by the Board in its Decisis*- No. 44 in this proceeding served 

August 12, 1996. The Geneva Petition, BN/SF Petition, the Entergy Petition and 

the RCT Petition address the condition set forth on page 146 of Decision No. 44, 

whereby the Applicants are required to modify contracts with shippers at 2-to-l 

points to allow BN/SF access to at least 50% of the volume, hereinafter referred to 

as die "contract modification condition."2 The UP/SP Petition addresses certain 

aspects of Decision No. 44 pertaining to BN/SF's right to ser/e new facilities and 

transload facilities located on the UP or SP lines on which BN/SF will have 

overhead trackage rights, hereinafter referred to as the "new facilities condition."^ 

2 The contract modification condition is described by the Board at page 146 of Decision No, 44 in the 
foUowing terms: 

Oneniny Contracts at 7-in.\ pftjnLS. The CMA agreement provides thit, 
immediately upoii consummation of the merger, applicants must modify any 
contracts with shippers at 2-to-l points in Texas and Louisiana to allow BNSF 
access to at least 50% of the volume. We require as a condition that this 
provision be modified by extending it to sh ppers at all 2-to-l points 
incorporated within the BNSF agreement, lOi just 2-to-l in Texas and 
Louisiana. The extension of this provision *o all 2-to-l points wil) help ensure 
that BNSF has immediate access to a traffic base sufficient to support effective 
trackage rights operations. 

' rhe new facilities condition is set forth at pages 145-146 of Decision No. 44, as f JIIOWS: 

New faciUties and transloading facilities. The BNSF agreemfJit, as amendc-U by the 
CMA agi-eement, grants BNSF the right to serve any new faciliL'es located post-merger 
on any SP-owned line over which BNSF re< eives trackage rights 'n the BNSF agreement. 
The B.NSF agreement further provides, however, that the tf-rm "nt v facilities' does not 

) (roiitinucd ...) 



Identification And Interest Of Kennecott Utah Copper C orporation 

KUC is an in̂ '̂ grated mining, smelting, and refining company that produces 

refined copper cathode, copper concentrates, copper matte and sulphuric acid, 

among ther commodities. KUC's headquarters and primary place of business are 

located it Magna, Utah, which is located near Salt Lake City, Utah. KUC's Magna 

facility is heavily dependent upon rail service for the receipt of inbtmnd raw 

materials and the shipment of its outbound products. KUC's Magna facility is 

served directly from UP's yard at Garfiei l, Utah, and SP's yard at Magna, Utah. 

Thts, KUC is a "2-to-l shipper" which is located at a "2-to-l point" P.̂  that plirase 

is used in Decision No. 44. Consequently, BN/SF will have access to KUC's 

Magna facility by virtue of the conditions imposed by the Board in Decision No, 

44. 

The continuation of true, meaningful competitive! rail service by the UP/SP 

- x system and the BN/SF system following consimimation of the subject merger is 

critical to KUC, just as the pre-merger competition between UP and SP was critical 

to KUC. KUC and UP have had a long and mutually beneficial business 

relationship in the past, and KUC anticipates thaf this salutary/ relationship will 

continue into the future. Indeed, KUC has an overall int'̂ rest in a healthy and 

viable UP/SP system so that it can continue to meet KUC's essential transportation 

needs. At the same time, however, KUC also has a compelling interest in a strong 

an'! viable competitive BN/SF system with respect to its operations in the Central 

J 

(.. .continued) 

include expansions of or additions to existing facilities or !o?d-outs or trarisioad facilities. 
We require as a condition that this provisions be modified id two respects: first, by 
requiring that BNSF be granted the right to serve new faciUties on both SP-owned and 
UP-owned track over which BNSF will receive trackage rights; second, by requiring that 
the term "new facilities" shall include transload facilities, including those owned or 
operated by BNSF, 



Corridor so that ir can indeed replace and replicate the competitive services 

previously provided by the SP. 

In Decision No. 44 the Board approved the proposed merger of UP and SP 

subject to certain important conditions designed to ameliorate anti-competitive 

effects that would otherwise occur as a result of the proposed merger. Operation 

by BN/SF in the Central Corridor pursuant to trackage rights clearly is one of the 

essential conditions imposed by the Board. Moreover, the effectiveness of the 

BN/SF trackage rights is dependent in large measure on the contract modification 

condition and the new facility condition, also imposed by the Board. As the Board 

stated with respect to the contract modification condition, for example, extending 

the 50Vo reopener provision to all 2-to-l points "... will help ensure that BNSF -̂us 

immediate access to a traffic base sufficient to support effective trackage nghts 

operations,"(Decision No. 44, at page 146). In KUC's view, all affected parties, 

UP/SP, BN/SF, affected shippers, and the Board itself, have a common interest in 

facilitating real competition in the region. While there can be no guarantee that 

BN/SF will in fact be competitive with UP/SP, the BN/SF must at least be in a 

position to have r,n opportunity to compete in a me? 'ingful way. The pending 

petitions for clarification all address this important issue, either directly or 

indirectly. 

The Board Should Clarifv VOiat Is Meant Bv The Phrase "50% Of The Volume." 

The RCT Petition raises the important, threshold question of what the Boara 

meant by "50% of the voliune" as used in the condition imposed at page 146 of 

Decision No. 44. The term "volume" is not defined in Decision No. 44 or 

otherwise explained in the record in this proceeding. As the RCT Petition points 

out, page 2 thereof, without a clarification and a well-defined mechanism for 

determining how BN/SF can be assured of access to at least 50% of the volume, 

the Board's contract modification condition may be rendered unworkable. KUC 
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shares this concern. Thus, KUC urges the Board to answer the questions posed by 

the RCT Petition: is it 50% of the number of contracts, 50% of the total revenue, 

50% of total carloads, or 50% of total tonnage? 

In KUC's considered judgment, the term "volume" should be construed as 

broadly as necessary to carry out the Board's objective. It is important to bear in 

mind in this respect that the condition is designed, as earlier emphasized, to 

provide a traffic base sufficient to support effective trackage rights operations by 

BN/SF. Decision 44 at 146. There should be no arbitrary exclusion of traffic by 

an unduly narrow or constrained definition of the term "volume." KUC, therefore, 

suggests that one approach would be to clarify that *Jie term "volimie" has the same 

meaning as used by UP/SP and affected shippers in their contracts. Under this 

apprc-ach, if a particular contract defines "volume" in terms of tonnage, then 

tonnage would be the appropriate definition for purposes of that particular contract. 

If the term "volume" is defined in temis of "revenues," "carloads," or other 

measures, then those measurements would be the appropriate definitions for those 

particular contracts. The important point, in short, is to define the term so as to 

mai.e the potential traffic base available to BN/SF as large as necessary to help 

ensure that operations under the trackage rights arrangement can indeed commence 

immediately and continue on a long-term bas; s. 

There is an additional importa"* roint that should be emphasized here. The 

term "volume" should be clarified by the Board to make it clear that BN/SF ha.«: 

access to at least 50% of a shipper's aggregate volume currently under UP/SP 

contract in 2-to-l locations, as opposed to defining volume more narrowly, such as 

resiricting voliune to specific origin-destination pairs. The Board should guard 

against an unduly narrow and restricted interpretation of what is meant by the term 

volume. Rather, the Board should clarify and confirm in no imcertain terms that 

volume is an aggregate concept, embracing all of a shipper's traffic imder contract 



with UP/SP even if the contract involves multiple origin-destination pairs. Any 

other, more narrow interpretation would impair BN/SF's ability to compete for a 

shipper's traffic in a meaningful and realistic way. Moreover, as discussed 

hereinafter, it should be the shipper's choice as to what specific traffic out of the 

aggregate volume available will qualify for the "50% of volume" to which BN/SF 

will have access. 

The Board Should Clarifv That It Is The Shipper's Choice As To What Specific 
Traffic Will Constimte The Volumes Available To BN/SF And When That Traffic 
Will Be AvaMable To BN/SF. 

A number of the pending petitions for clarification address issues i ;lating to 

the shipper's right to choose what specific traffic will be made available to BN/SF 

and when that traffic will be made available to BN/SF. The Geneva Petition 

requests clarification, in this respect at page 2 thereof, as follows: "a shipper must 

be free to specify which portion of its contract volume, up to 50 percent of its total 

rail traffic will be granted to BNSF" and, further, that "a shipper must be free to 

specify when the bid proposal from BNSF may be entertained." 

Similarly, the BN/SF Petition requests clarification, inter alip that "shippers-

not applicants- are entitled to choose and to designate (on a shipper-by-shipper, 

contract-by-contract basis) the 50% of their traffic that is open to BN/Santa Fe 

competition, if in fact no more than 50% of tlie traffic is to be opened." (BN/SF 

Petition, page 3) The Entergy Petition likewise requests clarification, among other 

thL"./s, that "50% of the contract volume of each shipper at any 2-to-l point must 

be opened to BNSF, and not merely 50% of the aggregate contract volume of all 

shippers collectively, at a 2-to-l point." (Entergy Petition, page 2) 

KUC agrees with the general thrust of these petitions for clarification on this 

point since they are clearly in keeping with the letter and the spirit of the broad-

based conditions imposed by the Board in Decision No. 44 which are intended to 



be implemented "to replicate the competition that would otherwise be lost when SP 

is absorbed into UP." (Decision No. 44, at 145). 

As the Geneva Petition argues forcefully, at pages 10-11, to replicate the 

corrpetitive environment, the contract modification condition should permit the 

shipper-rather than UP- to specify which portion of at least 50% of its traffic 

volume will be available to BN/SF. Similarly, as Geneva observes, i.i order to 

replicate competition, the shipper must have the right to entertain a bid from the 

BN/SF at any time imtil the termination date of the contract under which the traffic 

volume would otherwise move. 

In short, it is important that the Board clarify that the "50% of volume" 

option is in place until expiration of existing contracts between UP/SP and the 

shippers, without regard to the length of time involved. Further, as emphasiz'̂ i 

earlier, the Board should clarify that BN/SF has accesr to at least 50% of a 

N shipper's aggregate volume currently under contract with UIVSP at 2-to-l 

locations. As a corollary to this requested clarification, the Board should further 

clarify that BN/SF may gain 100% of the volume of traffic with respect to any 

particular destination or destinations, so long as the total voliune directed to BN/SF 

does not exceed 50% of the shipper's aggregate volume currently under contract 

with ». ?ISP at 2-to-l origin locations. 

The Board Should Clarify That A Shipper Will Not Be Precluded From Exercising 
Its Rights Under The Contract Modification Cr ndition Because Of Volume 
Incentive Or Other Conditions In Existing Contracts With UP/SP 

A number of the pending petitions for clarification address this very 

important issue. e.g.. Geneva Petition, pages 9-10, and BN/SF Petition, pages 

9-10. KUC agrees that the Board should exercise special care in this area in order 

to ensure that shippers will not be precluded by virtue of volume incentive price 

and service conditions, negative incentive terms, or similar contract conditions 



from exercising their rights under the 50% of volume contract modification 

condition. If the Board fails to provide clarification in this area, there is a real 

danger that the pro-competitive goals embodied in this important condition may be 

seriously undercut. 

KUC also urges tlie Eoard to clarify that all non-volume commitment 

provisions, such as performance commiunents, in existing, affected contracts will 

remain in place, so long as the shipper does not redirect more than 50% of volume 

to BN/SF. Moreover, the Board should clarify that if any such volumes are 

redirected to BN/SF the "percentage of volume" commimients in existing contracts 

will continue to apply to the volume of traffic that would remain available to 

UP/SP. With the requested clarifications, BN/SF will have the* opportunity to 

compete for 50% of the volume under existing contracts, thereby providing it with 

the opportunity to provide viable trackage rights c perations as envisioned by the 

\ Board. 
b 

llie Board Should Clarifv That. Tn Addition To Existing Facilities At 2-to-l Points. 
Pne BN/SF Also Has The Right To Serve New Facilities On Both SP-Owned And 
UP-Owned Track Over Which BN/SF Received Trackage Rights Under Decision 
No. 44 

In the UP/SP Petition the Applicants raise a number of issues that impact the 

Board's new facilities condition set forth at pages 145-146 of Decision No. 44. In 

KUC's view the language used by the Board with respect to the new facilities 

condition is clear and unambiguous. The Board required that "BNSF be granted 

ihe right to serve new facilities on both SP-owned and UP-owned track over which 

BNSF will receive trackage rights" and that tlie "term 'new facilities' shall include 

transload facilities, including those owned or operated by BNSF." The Board 

should strongly reconfirm this new facilities condition and its intended scope and 

reach as to new facilities, including transload facilities to be located on lines over 

which BN/SF will receive trackage rights, whether UP-owned or SP-owned. To 



the extent that the Applicants' petition for clarification seeks to narrow the scope of 

this condition, such petition should be denied by die Board. It must be 

remembered that the Board's purpose in imposing the new facilities condition was 

to preserve competition and to provide sufficient traffic density on the trackage 

rights lines tc enable BN/SF to compete effectively. The Board should make sure 

that these important goals are not frustrated by an overly narrow interpretation of 

these broad-based conditions. 

Conclusion 

Kennecott Utah Copper Corporation respectfi'Uy requests the Board to 

address these important issues and to make the clarifications as requested above. 

These clarifications are necessary to implement the conditions imposed by the 

Board so as to create a level playing field between UP/SP and BN/SF so that 

BN/SF will be able to compete for at least 50% of the volume currently under 

contract with UP/SP and otherwise to become a viable long-term competitor in the 

region. The conditions imposed by the Board in its Decision No. 44 are designed 

^ to achieve this result, and tlie Board should take steps to make ce»tain that these 

goals can be reached and that competition can take place. 
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Respectfully submitted. 

John K. Maser III 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 700 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attomey for Kennecott Utah Copper Corporation 

September 23,1996 

Certificate of Service 

I hereby certify that I have this 23 rd day of September, 1996, served a copy 

of the foregoing Reply submitted on behalf of Kennecott Utah Copper 

Corporation on all parties of record, by first-class mail, postage prepaid, in 

accordance with Rules of Practice. 
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Mr Vemon A, Williams 
Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N,W. 
Washington, D,C, 20423 

United Stall; Cypsum f itmpitny 

P. O. ttox H06278 

Chuiino. Il.,',t>6fi0-4I2I 

312 rm-Um fax: :il2 6l)6-4093 

USG-4 
September 19, 1996 

RE: Finance Docket 32760 
Union Pacific Corporation, Union Pacific Railroad Company and 
Missouri Pacific Railroad Company — Control and Merger — 
Southem Pacific Rail Corporation, Southem Pacific Transportation 
Company, St Louis Southwestern Railway Company, SPCSL Corp., 
and the Denver and Rio Grande Western Railroad Company. 

Mr Williams, 

The Union Pacific - Southem Pacific's (UP-SP) and Burlington Northem Santa Fe 
Railroad (BNSF) have both sought the Surface Transportation Board (STB) to 
clarify or reopen parts of STB Decision Number 44. The BNSF's petition BNSF-65 
requests clarification as it relates to the UP-SP opening up contracts at points served 
by both the UP and SP (identified as 2 to 1 points) to BNSF via trackage ri^> its. Tie 
UP-SP's petition UP-SP 275 requests clarification on access to ne fac ilities and/or 
new transload sites on the merged UP-SP lines that the BNSF would have access to 
via trackage rights. United States Gypsum (USG), as a shipper with 2 to 1 point 
plants, and, with interests in developing new facilities and new transload options on 
the UP-SP, urges the STB to immediately clarify Decision Number 44. USG as a 
participant and party of record in the merger proceedings submits these comments 
related to the above two petitions. 

125 South Franklin Strw/ 

f.i.Oufto. ll. MHtOfi-tftTH 

ENTERED 
Office of tho Secretary 

SEP 2 3 1996 

Part of 
Public Record 

A Subsiiliary of USG Corpora tmti 



Petition BNSF-65 

The basis on which UP-SP contracts should be opened to BNSF is best determined 
by shippers who know what unique, dedicated or shipper controlled equipment 
requirements, specific service commitments, volume requirements, pricing tie-ins, 
etc. are or may be needed in current UP-SP contracts. Shippers, not the UP-SP or 
BNSF, are in the best position to decide on the application of BNSF's use at 2 to 1 
points through direct discussions with the BNSF about all such opportunities and 
whetiier the UP-SP contract wartants opening up to the BNSF, 

The UP-SP's narrow interpretation of the STB's decision on opening 2 to 1 point 
shippers contracts to BNSF according to UP-SP's decisions will not result in 
shippers using the BNSF if the BNSF cannot be competitive on price, equipment, 
service, etc. A blanket opening of all 2 to 1 point contract is also not appropriate 
due to limitations as mentioned above and due to the potential changci- in pricing, 
equipment access, service and other terms in long term contracts that may have a 
negative effect on shipper business handled under long term contracts. 

J 

Shippers use of the BNSF trackage rights agreement will be the clearest and most 
j unimpeachable gauge of whether or not the BNSF should retain trackage rights, or if 

another railroad should be substituted for BNSF's trackage rights, or if UP-SP track 
divestiture best meets the STB's merger conditions for competitive rail access. It 
will be in the BNSF's best interests to work with shippers to uncover and develop 
sufficient freiglit to and from 2 to I points that will justify tlie BNSF's continued 
access to trackage rights over the UP-SP. 

Petition UP-SP 275 

USG also would like to address UP-SP's request for clai if.cation on BNSF serving 
new facilities or new transload sites that may be locating on the merged UP-SP lines 
where BNSF would have trackage rights, STB's Decision Number 44 cleai'y does 
not limit BNSF from serving new facilities or new transloading operations locating 
on the merged UP-SP lines that are covered by BNSF trackage rights. In the third 
paragraph on page 106 of Decision Number 44 it is stated that "(STB) will require 
as conditions ,,, that the 'new facility' provision of the CMA agreement be extended 
to require applicants to permit BNSF to serve any new facility at any point on any 
SP or UP segment over which (BNSF) has been granted trackage rights; tliat the 
temi 'new facility' include new transload facilities,,," The STB decision is very clear 



as to the BNSF's access to business locating on the UP-SP where BNSF would have 
trackage rights access. 

USG, as a shipper with 2 to 1 point plants and with interests in developing new 
facilities and new transload options on tlie UP-SP urges the STB to immediately 
clarify Decision Number 44 by; 1) establishing the shipper as the decisior maker in 
opening contracts at 2 to 1 points, 2) establishing the broadest interpretation as it 
relates to accessing contract freight, equipment supply, service, shipper needs, etc., 
in contracts openable to the BNSF, and 3) not limit BNSF access to new facilities 
or new fransload sites that may locate on the merged UP-SP lines. STB's prompt 
clarification of Decision umber 44 issues under the guidelines above will preserve 
the intended competition between the UP-SP and BNSF. 

Sincerely, 

Alex J. Pavin 
Director, Global Logistics 
USG Interiors 
United States Gypsum Company 

cc. Ml Parties of Record. 
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PHILLIPS PETROLEUM COMPANY 

B A R T L c S V I L L E . O K L A H O M . ^ 740C4 9 1 8 6 6 1 - 6 6 0 0 

TRANSPORTATION SERVICES 

Sepicmber4, 1996 

Mr. Vemon A, Williams 
Secretary, Surface Transportation Board 
12th Streei & Constitution Ave,, N,W. 
Washington, D.C. 20423 

Subject: Finance Docket No. 32760 

Dear Se: -etary Williams: 

My company is writing in response to the recent decision by the Surface Transportation Board 
approving, with conditions, the Union Pacific-Southern Pacific merger, Phillips Petroleum 
Company has strong shipping interests in the Houston area with rai! freight moving in all 
directions. Competitive rail service is essential for us to remain a viable supplier in the global 
markets which we compete. 

One ofthe conditions contained in the recent STB merger decision granted trackage rights to the 
Texas Mexican Pailway (Tex Mex) between Corpus Christi and Beaumont, but with restricted 
access at 1 (ouston. Phillips supports the Tex Mex request for the sen/ice restrictions to be lifted 
so full local Houston area service can be offer by Tex Mex, Without the lifting ofthe service 
restnctions, the Tex Mex trackage rights will be of minimal value lo hundreds of shippers, small 
and large alike. 

Respectfully, 

7̂ S-2?/̂ <̂ » tiJt̂ T̂ T̂v-̂—•— 
Fred E, Watson 
328 .\darns Bldg, 
Bartlesville, Ok. 74004 

T OJTERES— 
Office of tfie Secretary 

SFP f f 1994' 

Part of 
Pub';c Record 
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Interne ..onal 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACEFIC CORPORA OON, UNION PACIHC RAILROAD CO 
AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIHC RAIL CORPORATION. 

SOLITIERN PACIHC TRANSPORTATION COMPANY, ST. LOF JIS 
SOUTHWESTERN RAILWAY COMPAfJY, SPCSL CORP. AND THE 
DENVER ANE RIO GRANDE WESTERN RAILROAD COMPANY 

RESPONSE OF INTERESTED PARI IES 
TO 

MOTION OF WESTERN SHIPPERS COALITION FOR 
CLARIFICATION OR RECONSIDERATION OF DECISION NO. 36 

— U i w r n — 

Offic« of *h* Seaetary 

LsLJ Pubic Record 

May 21, 1996 

The NaU<'nal Industrial Transportation League 
The Society of the Plastics Industry, lnc. 
Coalition for Competitive Rail Transportation 
The Dow Chemical Company 
Kennecott Energy Company 
International Paper Company 
Sierra Pacific Power Company 
Idaho Power Company 
Westem Coal Traffic League 
Entergy Services, et al. 
City Public Service Board of San Anfonio 
Texas Utilities Electric, Inc. 
Wisconsin Power and Light Company 
Wisconsin Public Service Corporation 
Allied Rail Unions 
The Attorney General of the State of Texas 
The Texas Railroad Commission 
The Kansas City Southem Railway Company 
Texas Mexican Railway Company 
Montana Rail Link, Inc. 
The United States Department of Justice 
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BEFORE THE ^ -
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIHC CORPORATION, UNION PACIFIC RAILROAD COMPAN'Y 
AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACTHC RAIL CORPORATION, 

SOUTHERN PACIHC TRANSPORTATION CCMPANY, ST, LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP, AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD CO.MPANY 

RESPONSE OF INTERESTED PARTIES 
TO 

MOTION OF WESTERN SHIPPiiRS COALmON FOR 
CLARIFICATION OR RECONSIDERATION OF UECISION NO. 36 

The parties whose names app>ear on the cover of this Response ("Interested 

Parties"), by their attomeys (whose names appear on the signature page of this filing), 

submit this Response to the Motion of the Westem Shippers' Coalition ("WSC") for 

Clarification or Reconsideration of Decision No. 36. These Interested Parties support 

the principal aspect of WSC's Motion -- to make clear that the currently-scheduled 240 

minutes of oral argument will be divided between proponents and opponents of the 

primar> Application ("Application") - and urge tbe Board to decide that issue 

promptly. However, these Interested Parties strongly urge the Board no* to decide the 

portion of WSC's Motion dealing widi the allocation of oral ar: iment time uniir (1) all 

parties file on May 24 their statement regarding oral argument; and, (2) these Interested 

Parties (and perhaps others) can report to the Board (on or before June 7, 1996) on 

efforts to develop an agreed allocation of oral argument time by the opponents of the 

Application, 

DISCUSSION 

In Decision No. 36, the Board directed all parties to submit a statement to the 

Office of the Secretary by May 24, 1996 identifying the issue or is. ies they wish to 



\ 
• \ 

address in oral argument; whether they support or oppose the Application, responsive 

applications, and requests for conditions; and their desired argument time. The Board 

encouraged parties to coordinate their presentations. The Board's decision indicated 

that the oral argument time would be divided between "the primary applicants 

(including Burlington Northern Railroad Company and The Atchison, Topeka, and 

Santa Fe Railway Company), on the one hand, and all other participants on the other." 

In its Motion, WSC asks the Board to clarify Decision No. 36 to make clear that 

the currently-scheduled 240 minutes for oral argument be divided between proponents 

and opponents of the Application. These Interested Parties strongly support WSC's 

request for such clarification. These Interested Parties strongly agree with WSC that 

parties who support the primary application (such as Utah Railway, Canadian National, 

and others) and who wish to participate in oral argument should be included in the oral 

argument time block set aside for the primary Applicants and the BNSF. 

Clarification of this matter now is particularly important in attempting to 

coordinate presentations for oral argument. Until this matter is clarified, it is impossible 

for parties opposing the Application in whole or in part to attempt to agree upon an 

allocation of oral argument time, since it is impossible to know how many parties will be 

counted in the time currently set aside in Decision No. 36 for "all other participants." 

Thus, the Board should clarify this matter promptly. 

However, these Interested Parties urge the Board not to decide the second issue 

raised in WSC's motion, namely, the "general approach to allocating the two hours of 

those opposed to the primary Application (in whole or in part)." WSC Motion, p, 2. 

These interested parties believe that a decision on this matter by the Board would be 

premature, fgr two reasons. 

First, these Interested Parties believe that the Board should wait until after May 

24, when all paries desiring to panicipate in oral argument must notify the Board of the 

time that they desire and their position. At that time, the Board and the parties to the 

case will know which parties desire to participate in oral argument, and (if the Board 

•I. 
1.1.-
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clarifies Decision No. 36 as requested above and by WST!) on which "side" of the oral 

argument "ledger" they will be placed. At that time, a more informed decision regarding 

oral argument allocation can be made ' 

Second, these Interested Parties desire to inform the Board that they have already 

met to attempt to coordinate oral argument presentations, and have agreed to meet again 

after all parties have filed iheir requests for oral argument on May 24. At that time, these 

Interested Parties will attempt to develop an agreed allocation of oral argument time 

among themselves and hopefully with other parties who oppose the primary 

Application, who will by then have indicated a desire to participate in oral argument. 

These Interested P^t as will inform the Board of the results of these discussions on or 

before June 7, 1996, so that the Board will have ample time to issue an oral argument 

schedule. Thus, these Interested Parties urge the Board not to allocate oral argument 

time until after June 7, 1996.2 

CONCLUSION 

^ For the foregoing reasons, these Interested Parties respectfully request the Board 
' / 

to clarify Decision No. 36 to the effect that oral argument time will be divided between, 

on the one hand. Applicants, BNSF, and proponents of the Application, and, on the 

other hand, all parties opposing the Application in whole or in part. In addition, these 

J 

' These Interested Panies would note that they do not believe that a "corridor*" approach to 
oral argument, as suggested by WSC, would necosarily be the most b- Ipful or appropriate. 
However, the precise allocation of oral argument time can best be decideu after all parties have 
indicated their desire to participate in oral arg ument on May 24, 

2 A response to WSC's motion has al eady been filed by Consolidated Rail Corporation 
(Conrail). However, Conrail has indicated 'Iiat it supports the matters addressed in this Response, 
which is consi'Jcent with it's own response, 

-3-
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Interested Parties urge the Board to deny as premature WSC's request to allocate oral 

argument time. 

Frederic L. Wbod 
John K. Maser III 
DONELAN, CLEARY, WOOD 

& MASER, P C. 
1100 New York Avenue, N.W. 
Su't'*, 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Auorneys for The National Industrial 
Transportation League, The Dow 
Chemical Company, and Kennecott 
Energy Company 

C. Michael Loftus 
John H. LeSeur 
Kelvin J. Dowd 
Christopher A. Mills 
Slover & Loftus 
1224 17ih Street, NW 
Washington, DC 20036 

Attorney.': for Western Coal Traffic 
League, Entergy Services, Ltd., City 
Public Service Board of San Antonio, 
Texas Utilities Electric, Inc., Wisconsin 
Power <fe Light Company, Wisconsin 
Public Service Corporation 

John T. Estes 
COALITION FOR COMPETITIVE RAIL 
TRANSPORTATION 
1029 North Royal J treet. Suite 400 
Alexandria, Virginia 22314 

Executive Director and Attorney for 
The Coalition For Competitive Rail 
Transportation 

Respectfully Submitted. 

Michael D, Biiliel 
Antitrust Division 
U.S. DEPARTMENT OF JUSTICE 
325 7th Street. N.W, 
Suite 500 
Washington, D.C. 20530 

John R, Molm 
Alan E. Luhel 
William A. Mullins 
David B, Foshee 
TROUTMAN SANDERS, LLP 
1300IStt^et,N.W. 
Washington, D.C. 20005-3314 

Attorneys for The Kansas City Southern 
Railway Company 

Richard A, Allen 
Andrew R. Plump 
John V. Edwards 
James A. Calderwood 
Jennifer P, Oakley 
ZUCKERT, SCOUTT, RASENBERGER 
888 17th Sd-eet, N.W. 
Washington, D.C. 20006 

Attorneys for Texas Mexican Railway 
Company, Sierra Pacific Power 
Company, and Idaho Power Company 

Richard H. Streeter 
BARNES & THORNBERG 
1401 Eye Street, N.W. 
Suite 500 
Washington, D.C. 20005 

Attorney for the Railroad Commission of 
Texas 
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Mark H. Sidraan William G. Maiio ley 
_ Jo A. DeRoche Richard S. Edelman 

~̂  Ellen A. Goldstein Donald F. Griffin 
Paul C. Oakley HIGHSAW, MAHONEY & CLARKE, P.C. 
WEINER, BRODSKY, SIDMAN & 1050 17th Street, N.W. 
KIDER, P.C. Suite 210 
1350 New York Avenue, N.W. Washington, D.C. 20036 
Suite 800 
Washington, D.C. 20005 Counsel for Allied Rail Unions Washington, D.C. 20005 

American Train Dispatchers 
Attomeys for Montana Rail Link, Inc. Department!BLE; Brotherhood of Attomeys for Montana Rail Link, Inc. 

Maintenance of Way Employees; 
Edward D. Greenberg Brotherhood of Railroad Signalmen 
GALLAND KHARASCH MORSE & 
GARFINKLE, P.C. Attorneys for Consolidated Rail 
1054-31st Street, N.W. Corporation 
Washington, D.C. 20007 Washington, D.C. 20007 

Martin W. Bercovici 
Attorney for The International Paper Douglas J. Behr 
Company Arthurs. Garrett,̂ 11 Company 

Leslie ^. Silverman 
William Jackson KEI \LR AND HECKMAN 
JACKSON AND JESSUP luOl G Street, N.W. 
Post Office Box 1240 Suite 500 West 
Arlington, VA 22210 Washington, DC 20001 

Attorneys for Save The Rock Island Attorneys for The Society of the Plastics 
^.' Committee, Inc. Industry, Inc., Montel USA, Inc. and 

Union Carbb.. Corporation 
Rebecca Fisher 
Assistant Attomey General 
AntiUiist Section 
Consumer Protection Division 
P.O. Box 12548 
Austin, Texas 78711 

Attorneys for the Office of the Attorney 
General, State of Texas 

May 21, 1996 
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TCLtPMONE izoEi e e s a o o o 
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May 20, 1996 

VIA I: AND DELIVERY 

Ml-. Viixnon A. Williams 
Surface Transportation Board 
Case Control Branch 
Room 1324 
1201 C o n s t i t u t i o n .Avenue, N.W. 
Washington, D.C. 20423 

lOO LIGHT 5 T H e ^ T 
BALTIMOBC. M O . . * 0 * 

FACSIMILE t4.<0l 9 M - 2 « # a 

* CARLTON O A R D r N ' i 
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" U C DC LA LOl IS WCTSTf tAAT 
• ' t 0 4 0 0 f7USSEL5 

' 'CLCPMONC OtI 13221 2 3 K > 9 0 3 
^ACStMtLC O;.' f 3 2 2 . 2 3 0 - 4 3 2 2 

»"» 'ED»JCH5TBAS5C 
> IOII7 eCRLIN 

TELCPMONC C i ; M e 3 0 f 2 O 2 2 - e 4 0 0 
FACSIMILE O i l I 4 0 3 0 I 2 0 « 2 - e S O O 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-captioned case are one 
o r i g i n a l and twenty copies of Consolidated R a i l Corporation's 
Response t o the Motion of Western Shippers' C o a l i t i o n f o r 
C l a r i f i c a t i o n or Reconsideration of Decision No. 36, designated 
as document CR-38. 

Also enclosed i s a 3.5-inch WoraPerfect 5.1 disk 
containing the te x t of CR-38. 

J 

Enclosures 

cc: A l l p a r t i e s of record 

A. Stephen Kut, J r 

Attorney f o r Consolidated 
Rail Corporatipn 

Offica of th» Secretary 

MAY 2 1 m 
r r i Pan of 
LSJ Public Record j | 



BEFORE THE 
StJRFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CG.̂ P. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD C0MPA7JY 

CONSOLIDATED RAIL CORPORATION'S RESPONSE 
TO THE MOTION OF WESTERN SHIPPERS' COALITION 

FOR CLARIFICATION OR RECONSIDERATION OF DECISION NO. 36 

) 

Consolidated R a i l Corporation ("Conrail") s t r o n g l y 

supports the p r i n c i p a l aspect of the motion of the Western 

Shippers' C o a l i t i o n ("WSC"), but, f o r now at le a s t , opposes a 

por t i o n of WSC's request as w e l l . 

Conrail supports the WSC request that i f necessary, 

Decision No. 36 (May 9, 1996) be c l a r i f i e d to make clear that the 

scheduled 240 m.lT:.utes f o r oral argument w i l l be evenly divided 

between proponents and opponents of the primary A p p l i c a t i o n 

("Application"). Principles of fairness and due process require 

such an equal a l l o c a t i o n of time -- namely, 120 minutes 

c o l l e c t i v e l y t o Applicants, Burlington Northern Railroad Company 

and The Atchison, Topekn ar.d Santa Fe Railway Compâ  r, and t o a l l 



other aligned p a r t i e s i u support of the Application, and 120 

minutes c o l l e c t i v e l y f o r a l l parties opposed i n whole or i n part 

t o the A p p l i c a t i o n . Absent t h i s equitable d i v i s i o n of time, the 

numerous opponents would be forced to share t h e i r lim.ited time 

w i t h p a r t i e s who support the Applicants and BNSF. 

Conrail, however, opposes as at least premature (and i n 

f a c t unsound) WSC's proposal that the Board act now to divide the 

opponents' 120 minutes f o r o r a l argument according to the 

geographic region (or regions) to which t h e i r comments or 

responsive applications are addressed. In Decision No. 36 (May 

9, 1996), the Board sensibly directed a l l p a r t i e s t o submit a 

statement to the O f f i c e of the Secretary, on or before May 24, 

1996, i d e n t i f y i n g (a) the issue or issues they wish to address at 

o r a l argument; (b) whether they support or oppose the 

Application, responsive applications, and requests f o r 

conditions; and (c) t h e i r desired argument time. See Decision 

Nc. 36 at 1-2. The Board f u r t h e r encouraged par-ies t c 

coordinate t h e i r presentations. I d . at 2. As WSC notes (Motion 

at 3), c e r t a i n p a r t i e s opposing the merger ( i n whole or i n part) 

plan to meet t o discuss such coordiuciLion. 

Thus, before i t has the benefi'_ of t h i s s p e c i f i c 

requested information from a l l p a r t i e s -- and whatever 

coordinated understandings the p a r t i e s themselves consensually 

reach regarding time a l l o c a t i o n -- the Board should not attempt 

to a l l o c a t e the opponents' 120 minutes. To do so now would be to 

act on the basis of what may be mere surmise. A f t e r a l l , the May 

- 2 -
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24 submissions to the O f f i c e of the Secretary may wel l suggest 

thac requests f o r argument time do not divide e a s i l y between 

c o r r i d o r s . Tht^e i s time a f t e r the May 24 submissions f o r the 

Board t o make an appropriate a l l o c a t i o n , a f t e r the p a r t i e s have 

c r y s t a l l i z e d the issues f o r o r a l argument i n t h e i r May 24 

submissions ( a f t e r mer.ting and coordinating among the-^selves) . 

Conclusion 

For the foregoing reasons, Conrail r e s p e c t f u l l y 

requests the Board t o a f f i r m equal a l l o c a t i o n of speaking time 

between, on the one hand. Applicants, BNSF, and proponents of the 

primary Application, and, on the other hand, a l l opponents of the 

Applicati o n . I n a d d i t i o n , Conrail at t h i s stage urges the Board 

to deny as premature WSC's request to divide up the opponents' 

t o t a l argument time by geographic c o r r i d o r . 

Respectfully submitted, 

Bruce B. Wilson 
Constance L. Abrams 
Jonathan M. Broder 
Anne E. Treadway 
CONSOLIDATED RAIL CORPORATION 
2001 Market Street 
Philadelphia, PA 19101 
(215) 209-2000 

Daniel KJY Mayers 
William J. Kolasky, Jr. 
A. Stephen Hut, Jr. 
Alex E. Rogers 
WILMER, CUTLER & PICKERING 
2445 M Street, N.W. 
Washington, D.C. 20037 
(202) 663-6000 

May 20, 1996 
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CERTIFICATF OF SERVTHE 

I c e r t i f y that or t h i s 20th day of May, 1996, a copy of 
the foregoing Consolidated Rail Corporation's Response to the 
Motion of Western Shippers' C o a l i t i o n ("WSC") For C l a r i f i c a t i o n 
or Reconsideration"', of Decision No. 36 was served hy hand d e l i v e r y 
to: 

Michael F. McBride 
LeBoeuf, Lamb, Greene & MacRae, L.L.P. 
1875 Connecticut Avenue, N.W. 
Suite 1200 
Washington, D.C. 20009-5728 

Erika Z. Jones 
Mayer, Brown and Plcitt 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006 ^ 

A.rvid E. Roach I I 
S. William Livingston, Jr. 
Michael L. Rosenthal 
Covington & Burling 
1201 Peiin'=!yIvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 

Paul A. Cunningliam 
Richard B. Herzog 
James M. Guinivan 
Harkins Cunningham 
1300 Nine':eenth Street, N.W. 
Washington, D.C. 20036 

and served by f ^ r s t - c l a s s mail, postage pre-paid, t o a l l other 
p a r t i e s of record on tne o t t i c i a l service l i s t . 

Alex E. Rogers 
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) cTTnr,, BEFORE THE / 
SURFACE TRANSPORTATION BOARD /6 

Finance Docket No. 32760 

SOOTHERS P.C:PVC S r F ^ " " ™ - ^ 
™ « . P O R T A ™ N COMP^' S ? ' S " . ' „ ^°™EHN PACIFIC 

COMPA.NV. SPCSL CORP THp ' S ^ ^ ' ' ^ ' ^ '«II-'^.V 
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CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern Pa c i f i c 
o^I^'^^^P^^tation Company 
One Market Plaza ^ 

U ^ r t r ^ ' f n " ' ^ ^ l ^ f o r n i a 1115) 541-iOOO 

PAUL A. CUNNINGIiAM 
RICHARD B. HERZOG 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILRO; 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY TO WSC'S MOTION CONCERNING OR.̂ L ARGUMENT 

Union P a c i f i c Corporation ("UPCN, Union P a c i f i c 

Railroad Company ("UPRR"), Missouri P a c i f i c Railroad Company 

("MPRR";,̂ '' Southern P a c i f i c Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂ ^ c o l l e c t i v e l y , "Applicants," submit t h i s r e p l y to 

the Mation of Western Shippers' C o a l i t i o n f o r C l a r i f i c a t i o n or 

Reconsideration of Decision No. 36. 

The a l l o c a t i o n of time at o r a l argument i s a matter 

f o r the Board's discretion.' We would note, howevei, that many 

pa r t i e s proposing conditions support the merger i t s e l f , and 

that i f a sub s t a n t i a l number of such p a r t i e s express an 

in t e r e s t i n p a r t i c i p a t i n g i n o r a l argument, taking t h e i r time 

i'' UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

^' SPR, SPT, SSW, SPCSL and DRGW are r e f e r r e d t o 
c o l l e c t i v e l y as "Southern P a c i f i c . " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP." 



from the time a v a i l a b l e t o the A p p l i c a n t s c o u l d cause an 

imbalance i n the argument. Thus, A p p l i c a n t s b e l i e v e t h a t che 

a l l o c a t i o n of time p r o v i d e d f o r i n Decision No. 36, which t he 

Board w i l l no doubt r e f i n e i n response t o the expressions o f 

i n t e r e s t i n p a r t i c i p a t i n g i n o r a l argument t h a t are f i l e d , i s 

reasonable. 

R e s p e c t f u l l y submitted, 

CAN'NON Y, HARVEY 
LOUIS P. WARCHOT 
CAROL A, HARRIS 
Southern Pe.cific 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
V/ashington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railway Coroany, SPCSL Corp. 
and The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J, RESSLER 
Union P a c i f j c C o r p o r a t i o n 
Mart i n ...Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebrask=i 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL Hti-u-̂ ZR 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
Railroa''* Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

May 17, 1996 



CERTIFICATE OF SER/ICE 

I . Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 17th 

day of May, 1:̂ 96, I caused a copy of the foregoing document to 

be served by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of d e l i v e r y on a l l p a r t i e s of record i n 

Finance Docket No. 32760, ^nd on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of c-ompetition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 2C580 

Michael L. Rosenthal 
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PROFESSIONAL CORPORATION 

1350 SBVt YORX AVENUE, N W, SUITE 800 

WASHINGTON, D.C. 1 XX)5-4797 

(202) 628-2000 

TELECOPIER (202) 62i-?J3l 1 

Kay 17, 1996W. 

RICHARD 1 ANDREANO. JR. 

)A.MES A BRODSKY 

JO A DeROCHE 

CYNTHIA L OILMAN 

ELLEN A OOl.DSTELS* 

DON J HALPER.N 

CHRiSTOPHER E KACZMAREK* 

nCHEL H KIDER 

f.Hkl L LEDNER 

UL C OAKLEV 

UCE E PRIDDY' 

ARK K SIDMAN 

RUGENIA SILVER 

HARVEY E WEINER 

JOSEPH F YENOUSKAS 

• NOT ADMITTED IN D C. 

BY HAND DELIVERY MRL-22 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th and Con s t i t u t i o n Avenue, N.W. N 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Corporation, 
Union P a c i f i c Railroad Company, and Missouri P a c i f i c 
Railroad Company — Control and Merger — Southern 
P a c i f i c R a i l Corporation, Southern P a c i f i c 
Transportation Corapany, St. Louis Southwestern Railway 
Company, SPCSL Corp., and The Denver and Rio Grande 
Western Railroad Company 

Dear Secretary Williams: 

Enclosed f o r f i " i n g i n the above-captioned proceeding are an 
o r i g i n a l and 20 co' ̂ es of Montana Rai l Link's L e t t e r i n Support 
of Motion of Western Shippers' C o a l i t i o n f o r C l a r i f i c a t i o n or 
Reconsideration of Decision No. 36. 

Please acknowledge receipt and f i l i n g of t h i s f i l i n g by 
date-stamping the enclosed acknowledgment copy of t h i s l e t t e r and 
re t u r n i t to our messenger. 

Very t r u l y yours, 

itJ^jJL/^ 
\ul C. Oa)6.sj 

Enclosure 

Office of th« SecfGfary 

MAY2 0f99« 
Part of 
Public Record 
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May 14, 

Linda Morgan, Chairwoman 
U.S, Surface Transportation Board 
1201 Constitution Avenue, N.W, 
Washington, D,C, 20423 

Dear Madam Chairwoman: 
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1 am writing to you about an application pending before the Surface Transportation 
Board (STB) that seeks approval of a merger between the Union Pacific Railroad Company 
(UP) and Southem Pacific Lines (SP). I am very concerr.ed about the impact that this 
proposed merger would have on rail competition and the likely consequence of higher rates 
for shippers and consumers as well as job losses for rail labor. 

As proposed, the merger would grant UP control over a reported 90% of rail traffic 
into and out of Mexico, 70% of the petrochemical shipments from the Texas Gulf Coast, and 
86% ofthe plastics storage capacity in the Texas/Louisiana Gulf region, UP acknowledges 
that the merger would greatly reduce rail competition and has proposed a trackage rights 
agreement with Burlington Northern/Santa Fe (BNSF) as the solution, 

A trackage rights agreement, however, does not solve the problem in my judgement. 
Owners of rail lines have incentives to invest in track and to work with local communities to 
attract economic development. Owners have control over the service they provide — its 
frequency, it reliability, its timeliness. Similar circumstances do not exist for railroads that 
merely operate over someone else's tracks, subject to someone else's control. It seems to me 
that af^cted shippers, communities, and consumers are best served by a railroad that owns its 
track. An owning railroad also offers the best opportunity to retain employment for railroad 
workers who would be otherwise be displaced by the proposed merger. 

It is my understanding that other railroad companies have submitted proposals to 
purchase some of the lines that raise competitive issues and with which the mer'-̂ r 
application proposes to lease lines to BNSF, It seems to me that where serious competition 
issues surround specific aspects of the merger proposal, the best solution wouid be to ensure 
that a competing railroad that owns the lines in questior. would provide the best assurances to 
shippers and consumers, 

I urge the STB to oppose the proposed UP/SP merger in its present form unless it is 
condition ed or ' divestiture ihat ensures adequate competition, I urge you to give serious 
consideration to alternative so'utions proposed to the STB by other railroad companies that 
seek to provide competitive Service in areas where the merger proposal raises competitive 
concerns. 
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Thank you for your consideration. 

BLD:glr 

Sincerely, 

Byron I. . Dorgan 
U.S. Cenate 
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:̂irfacc Wvunsportutlon Boarb 
Slajeliington. 9.(fi. 20423-0001 

May 24, 1996 

The Honorable Byron Dorgan 
United States Senate 
Washington, D.C. 20510 

Dear Senator Dorgan: 

Thank you for your recent letter regarding the proposed 
merger of the Union Facific (UP) and Southern Pacific (SP) 
railroad systems. You express concern over tfie impact that the 
proposed merger would have on r a i l competition and rate.«? for 
shippers, and on r a i l labor. 

As you know, the UP-SP merger application i s pending before 
the Surface Transportation Board (Board), docketed as Finance 
Docket No. 32760. Because the matter is currently pendi.ig, i t 
would be .inappropriate for me to comment on the merits of the 
case. I can, however, assure you that the Board i s committed to 
fostering an efficient and competitive r a i l industry, and that 
the Board will give careful scrutiny to competitive issues raised 
in the merger proceeding. The Board also w i l l thoroughly 
consider the effect of the proposed merger on r a i l employees and, 
as appropriate, will afford affected employees the level of labor 
protection to which they are entitled by statute. I anticipate a 
final decision in the merger proceeding by August 12, 1996. 

I am having your Ittter made a part of the public record and 
an hav. .ng your name added to the service l i s t , which wi l l ensure 
that you receive a l l future Board decision.: in the merger 
proceeding. I appreciate your interest in this matter. I f I may 
be of further assistance, please do not hesitate to contact me. 

Sincerely, 

ENTERED 
Offica of the Secretary 

S Part cf 
Public FieccrJ 

Linda J . Morgan 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No, 32760 

UNION CIFIC CORPORATION, UNION PACIFIC RAILf 
AND MISSOURI PACIFIC RAILROAD COMPANi 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN P.\l 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPAJSIY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSE TO PETITION 
OF CHARLES W, DOWNEY 

TO INTERVENE AND FILE COMMENTS 

CANNON Y, HARVEY 
LOUIS P, WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Markec Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

PAUL A, CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteer.th S t r e e t , N, 
Washington, D.C. 20036 
(202) 973-7601 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eacon Avenues 
Bethlehem, Pennsylvania 18018 

94105 (610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 

1. M i s s o u r i P a c i f i c R a i l r o a d Ccmpany 
1416 Dodge S t r e e t 
Cmaha, Nebraska 6ft.'.79 
(402; 271-500n 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i c n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St, Louis Southwestf;rn 
Railway Company, 
The Denver and Rio Grande 
Western Ra:' I r o a d Company 

ARVID E. RO.ACH I I 
J. MICHAEL HEMilER 
MICHAEL L. ROSENTHAL 

SL Corp. and Covington & B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

ORIGINAL 
A t t o r n e y s f o r Union P a c i f i c 

C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and Mi s s o u r i 
P a c i f i c R a i l r o a ' Corapany 

May 15, 1996 



.̂ •̂ ^ BEFORE THE 

UP/SP-250 

SURFACE TRANSPORTATION BOARD ^ 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAII 
AND MISSOURI PACIFIC RAILROAD COMP; 

-- CONTROL AND MERGER --
.SOUTHERN PACIFIC RAIL CORPOFATION, SOUTHERN p; 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSE TO PETITION 
OF CHARLES W. DOWNEY 

TO INTERVENE AND FILE COMMENTS 

Applicants Union P a c i f i c Corporation ("UPC"), 

Union P a c i f i c Railroad Company ("UPRR"), Missouri P a c i f i c 

Railroad Company ("MPRR"), Southern P a c i f i c Rail Corporation 

J 

("SPR"), Southern P a c i f i c Transportation Company ("SPT"), 

Southwestern Railway Company C'SSW"), SPCSL Corp. '"SPCSL") 

and The Denver and Rio Grande Western Railroad Ccmpany 

("DRGW") hereby respond to the "Petitxon to Intervene and to 

F i l e Comments i n Response t c Settleircent Agreement" (CWD-1) 

of Charles W. Downey, General Chairman f o r UTU on SPCSL, 

Gateway Western and IC. Under a l l the circumstances described 

by Mr. Downey, Applicants do not oppose the p e t i t i o n . I f 

Mr, Downey's comments are considered, however, Applicancs 

request that t h i s response be considered as w e l l . 

1. Mr. Downey appears to believe that the Gateway 

Western settlement w i l l a l t e r the allocacion of switching 

services i n the Granite City, I l l i n o i s , area, that was noted 



• ) •,.y 

CERTIFICATE OF SERVICE 

I , J. Michael Hetumor, c e r t i f y t h a t , on t h i s 15th day 

of May, 1996, I caused a copy of the foregoing document to 

be served by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of del i v e r y on a l l p a r t i e s of record i n 

Finance Docket No. 32 760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n O f f ice 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
VJashington, D.C. 20580 

...J 

^ ^ ^ ^ ^ 
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5. F i n a l l y , Mr, Downey c a l l s f c a p p l i c a t i o n 

o f New York Dock t c the settlement agreement. I f ̂ ny of the 

o p e r a t i n g changes about which Mr. Downey speculates are imple

mented i n the f u t u r e , adversely a f f e c t e d SPCSL employees would 

be f u l l y covered pursuant t o the A p p l i c a n t s ' acceptance of 

standar d l a b o r p r o t e c t i v e c o n d i t i o n s . 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. liARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nin e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railway Company, SPCSL Corp. an 
The Denver and r i o Grande 
Western R a i l r o a a Company 

R e s p e c t f u l l y submitted, 

CARL W, VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporatio.i 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania ISi'lS 
(610) 361-3290 

JAMES V. DOLAN 
PAUL A. CCNLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s c o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

d ^ ^ V I D ROACH I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covingcon & B u r l i n g 
1201 Pennsylvania Avenue, 
P.O. Box 7566 
Washington, D,C. 20044-7 
(202) 662-5388 

N.W. 

566 

A t t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

May 15, 1996 
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Board would have j u r i s d i c t i o n over that transaction and could 

impose any appropriate labor protection. 

4. Mr, Downey argues that an implementing 

agreement should be developed f o r the UP/SP-Gateway Western 

settlement " p r i o r to consummation of the UP/SP transaction." 

CWD-1, p. 4. In other words, Mr. Downey wants the e n t i r e 

UP/SP merger to be held i n abeyance pending consent by 

employees of Gateway Western and SPCSL. This request i s 

inappropriate for several reasons: 

F i r s t , the request i s e n t i r e l y ^.nconsistent w i t h 

New York Dock procedures. Under New Y iK Dock, a merger i s 

consummated f i r s t . The new company then serves notices on 

orgemized labor of i t s i n t e n t to implement operating changes. 

The p a r t i e s then n^^gotiate or a r b i t r a t e to reach an imple

menting agreement. Only then are the r e s u l t i n g changes 

implemented. There i s no reason to depart from that standard 

procedure and s i m i l a r procedures applicable to trackage 

r i g h t s . 

Second, no implementing agreement i s needed at a l l . 

As noted above, the UP/SP settlement does not change e x i s t i n g 

operations. 

Third, i t obviously would be inappropriate to allow 

groups of employees i n the St. Louib area, who themselves have 

p o t e n t i a l l y c o n f l i c t i n g i n t e r e s t s , to h a the e n t i r e merger 

1Dstage, e s p e c i a l l y when i t i s unclear whether any changes i n 

operations w i l l b-̂  made. 
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i n the ICC's 1939 decision i n Finance Docket No, 31522. 

Mr. Downey i s i n c o r r e c t . Nothing i n the UP/SP-Gateway We^^ern 

settlement agreement a l t e r s the a l l o c a t i o n of switching 

r e s p o n s i b i l i t y between Gateway Western and SPCSL i n that area. 

UP/SP-204, Ex. A, 1 3. 

2. Mr. Downey also as3ert.<= :hat the UP/SP-Gateway 

Western settlement agreement w i l l causo Gateway Western or an 

a f f i l i a t e to assume r e s p o n s i b i l i t y f o r serving the Alton 

Branch. CWD-1, p. 3. No such agreement has been reached. 

The o a r t i e s merely agreed to evaluate whether, at some point 

i n the future. Gateway Western should perform t .e switching on 

th a t l i n e . UP/SP-204, Ex, 1, H 4. Mr. Downey's concerns 

therefore are speculative. I f such changes are made i n the 

fu t u r e , labor p r o t e c t i o n w i l l be available to any adversely 

a f f e c t e d SPCSL personnel, exactly as Mr. Downey requests. 

3, As Mr, Downey recognizes, the 1989 arrangement 

between Gateway Western and SPCSL contains a con d i t i o n under 

wri-'.ch operating r e s p o n s i b i l i t i e s would change i f Gateway 

Western were acquired by a Class I r a i l r o a d . The settlement 

agreeuieut n u l l i f i e s that provision. I d . , 1 1. I t therefore 

has the e f f e c t s of preserving e x i s t i n g operating arrangements 

and avoiding any adverse a f f e c t on employees. Employees do 

not need p r o t e c t i o n from the status quo. I f , i n the f u t u r e . 

Gateway Western were to be acquired by another r a i l r o a d , the 

1' I n that decision, the ICC did not approve or prescribe 
any p a t t e r n of r a i l service. I t merely concluded that no 
regulatory action was necessary. 
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p̂ rtci , NOTICE Of FILING OF SIGNED NATIONAL COUNCIL OF 
\ 7 J V " F I P K M E N AND OILERS, SEIU RESPONSE TO 
r.:---^-' MONTANA RAIL LINK RESPONSIVE APPLICATION 

Because of an er r o r by a i overnight d e l i v e r y company, the 

signed o r i g i n a l of The National Council of Firemen and O i l e r s , 

SEIU Response To Montana Rail Link Responsive Ap p l i c a t i o n was not 

received i n time f o r f i l i r g on A p r i l 29, 1996, so a fa c s i m i l e 

copy was f i l e d . The signed o r i g i n a l of the NCFO f i l i n g i s being 

f i l e d w i t h t h i s notice. 

Respectfully submitted, 

George ^ a n c i s c o , Jr. O ^ ^ y 
Vice President 
The National Council of 
Firemen & O i l e r s , SEIU 

..J Dated: May 14, 1996 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s day caused to be served a 

copy of the foregoing Ixotice Of F i l i n g Of Signed National Council 

Of Firemen And O i l e r s , SEIU Response To Montana R a i l Link 

Responsive A p p l i c a t i o n , bv f i r s t - c l a s s mail, postage prepaid, t o 

a l l p a r t i e s of record on the attached service l i s t . 

Dated at Washington, D.C. t h i s 14th day of May, 1996. 

Richard S. Edelman 
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) BEFORE THE 
SURFACE TRANSPORTATION BOARD 

NCFO-1 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOaiS SOUTHWESTERN RMLWAY 
CO.'IPANY, SPCSL CORP. AND THE DENVER ANU 
RIO GRANDE WESTERN RAILROAD COMPAT'Y 

THB MATIONAL CONTKlUttCK OF FIRKMBN AND OILBftS', SBIU 
RSaPQWaB TO MONTANA RAIL LINK RBSPONHTVg APPLICATTOW 

The National Conference Of Firemen And O i l e r s , SEIU ("NCFO") 

hereby informs l:he Surface Transportation Board that i t i s 

opposed to the Reeponsive Application f i l e d by Montana R a i l Link, 

Inc. i n the above-captioned proceedings. NCFO concurs i n . and 

adopts aa i t s own, the Responsive Comments of the A l l i e d Rail 

Unions ("ARJ") to the Montana Rail Link Reeponsive Ap p l i c a t i o n . 

NCFO r e s p e c t f u l l y r e f e r s the Board to the ARU f i l i n g f o r i t s 

statement of reasons f o r i t s opposition to the Montana Ra i l Link 

Responsive A p p l i c a t i o i . 

Respectfully submitted. 

George Z7< FI><mc 
Vice President 
The National Conference of 

J Firemen & Oil e r s , SFIU 
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"K" Line America, Inc 
535 Mountain Avenue 
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/ 
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2001 Market Street, 16-A 
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1199 Main Street 
Suite G 
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33 S Main Street 
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Suite 600 
Washington, D C 20006-3939 
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1999 Harrison Street 
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639 Loyola Avenue 
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601 Main Street 
Ordway, CO 81063 
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708 Third Street 
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P 0 Box 1051 
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Douglas i Babb 
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777 Main Street 
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David H. Baker 
Holland & Knight 
2100 Pennsylvania Avenue 
Suite 400 
Washington, D C. 20037-3202 
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777 Main Street 
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Formosa Plastics Corporation 
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Angela 1. Hughes 
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555 4th St., NW, Rm 9104-TEA 
Washington, D C. 20001 
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Vice President 
Dallas Area Rapid Transit 
P O. Box 752..6-72I0 
1401 Pacific Avenue 
Dallas, TX 75266-7210 
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Office ofthe Governor 
State Capitol 
Room 136 
Denver, CO 80203-1792 

Charier R. Bomberger 
Public Service of Colorado 
5900 E. 39th Avenue 
Denver, CO 80207 

Lindsay Bower, Deputy Atty. General 
Califomia Department of Justice 
Deputy Attomey General 
50 Fremont Street 
Suite 300 
San Francisco, CA 94105 

Christopher E. Bramhail 
451 South State Saeet. 
Room 505 
Salt Lake City, UT 8411! 

Linda K. Breggin 
] LeBoeuf, Lamb, Greene &. MacRae, L.L.P. 

1875 Connecticut Avenue, N.W. 
Washington, D C 20009-5728 

Michael Bressman 
Wilmer, Cutler, Pickering 
2445 M Street, N.W. 
Washington, D C. 20037-1420 

Steven A B.ngance 
LeBoeuf, Lamb, Greene & Macae, LLP 
4025 Woodland Park Boi'evard 
Suite 250 
Arlington, TX 76013 



. Patricia Brittoi. 
Kennecott Energy v ompany • 
Chief Legal Officer 
505 South Gillette Avenue 

j Gillette. WY 82716 

Jonathan M. Broder 
Consolidated Kail Corporation 
P 0. Box 41416 
200; Marke' Street, 16-A 
Philadelphia, P«L 19101-1416 

Kirk 'jtown 
2300 S«uth Dirksen Parkway 
Springfield, IL 62764 

Kichard P Brurning 
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114 West nth Street 
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Ruth H. Carter, Mayor 
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P O Box 1460 
ATTN: Steve fhacker. City Admin. 
Canon City, CO 81215 

W. F Carter 
Albemarle Corporation 
451 Florida Street 
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E. Calvin Cassell 
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Edward S. Christenbury 
400 West Summit Hill Drive 
Knoxville, TN 37902 
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STEPTOE & JOHNSON 
1330 Connecticut Avenue, N.W. 
Washington, D C 20036-1795 
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Terry L Claassen, President 
Com Refiners Association, Inc. 
1701 Pei.isylvania Avenue, N.W. 
Washington. D C. 20006 
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Union Pacific Railroad Company 
Law Department 
1416 Dodge Street 
Omaha, NE 6817* 

: . . ) Honorable John R Cook 
Texas House of Representauves 
P. O. Box 2910 
Austin, TX 78768 
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Law Department 
Three Commercial Place 
Norfolk, VA 23510-2191 
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100 W. Randolph St. - I2th Floor 
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James R. Craig 
SO Orient Railroad 
4109 Cole Avenue 
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United Transportation Union 
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Paul A Cunningham 
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1300 19th Street, N.V. 
Suite 600 
Washington, D C. 20036 

Robert A. Gushing 
United Trai.spottation Union 
Local 1918 
12401 Hidden .Sun Court 
El Paso, TX 79938 

.'ohn M. Cutler, Jr. 
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Suite 1105 
1750 Pennsylvania Avenue, N W. 
Washington, D.C. 20006 

Thomas Degnan 
United States Gypsum Company 
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Chicago, IL 60606 

Jo A. Deroche 
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1350 New York Avenue, N.W. 
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Washington, UC. 23036 
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Suite 750 
Washington, D C. 20005-3934 
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• ^ ^ ^ ^ Law Department 
1416 Dodge Street 
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Washington, D C. 20016 
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Washington, D C 20036 
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Michael E Haliey 
City of Reno 
P 0 Box 1900 
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P O. Box 270 
Capitol Avenue At Jefferson Street 
Jefferson City, MO 65102 

Terence M. Hynes 
Krista L. Edwards 
SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
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Washington. D C. 20009-5728 



K. Michael McCormick 
Humboldt County DA 
P O. Box 'X»9 
50 West Fifth Street 
Winnemucca. NV X9446 

Rosemary H. McEnery 
Mark L losephs 
Howery & Simon 
1299 Pennsylvania Ave., N.W. 
Washington. D C 20004 

Ttiomas F McFarland, Jr. 
McFarlaiK. Sc Herman 
20 Noith Wacker Drive 
Suite 133J 
Chicago, IL 60606-2902 

Gary L Mcf arlen 
Kennecon Energy Company 
Director- Pransportauon 
505 South Gillette Avenue 
Gillette, WY 82716 

William J McGinn 
North American Chemical Company 
8300 College Boulevard 
Overiand Park, KS 66210 

Ronald P. McLaughlin, President 
ULE 
1370OruM.o Street 
Mezzar .le - Standard Building 
Cleveland, OH 44113-1702 

Frank C McMurry 
P O Box 699 
Salid«.CO 81201 

C. .\. Mennell, President 
Lackland & Westem Railroad Co. 
31 Oak Terrace 
Webster Groves, MO 63119-3614 

Clinton J Miller, III 
General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, OH 44107 

D. Michael Miller 
American Electric Power 
! Rivrside Plaz? 
Columbus. OF. 43215 

Betsy B. Monseau 
Cyprus .\MAX Ccip ' ion 
•̂ iOO East Mineral Ciitic 
P O Box 3299 
Englewood,CO 80112-3299 

Charles H. Montange 
426 NW, 162nd Streei 
Seanle, WA 98177 

Jeffifty R .Moreland 
Sanu Fe Pacific Corp er ai. 
1700 East ciolfRoad 
Schaumburg, IL 60173 

Michelle J Moms 
Pepper. Hamilton, et ai 
1300 Nineteenth Street N.W. 
Washington, D C 20036-1685 

Willi«ro A. Mullms 
MID Oihci 
John R. Molm 
TROUTMAN SANUtR.S 
UOO ' Street, N W , Siute 500 Eia 
Wathiiifton, O.C. 20004 

National Industrii I Transportation 
League 

1700 North Moore Street 
Suite 1900 
Arlington, VA 22209 

Christopnei J Neary 
110 So. Mam Street 
Suite C 
Wiliits, CA 95490 

Honorable Jerome Nelson 
AiJministrative Law Judge 
FERC 
825 North Capitol SL, N.E. 
Washington, D C. 20426 

Peter Q. Nyce, Jr.. General .'.ttomey 
Regulatory Law Ofc. Dept j f the .Army 
U.S. Atmv Legal Services Agency 
901 North Stuan Street 
Arlington. VA 22203-I8J? 

Keith G O'Brien 
Rea, Cross Sc Auchincloss 
1920 N Street N.W. 
Suite 420 
Washmgton. D C 20036 

Karen O'Connor 
Lake County Courthouse 
513 Center Street 
L*keview,OR 97630 

John Will Ongman 
Pepper. Hamilton & Sh-«tz 
1300 Nineteenth Street N.W. 
•Washmgton. D C. 20036 

Robert T Opal 
1416 Dodge Street 
Room 830 
Omaha. NE 68179-0001 

Dori Owen 
Special Projects Manager 
Redev, Icp Land .Agency 
490 S Center Street 
Suite 203 
Reno,NV 89505 

Monic£J Palko 
Bracewell & Patter-wn 
2000 K Street N W 
SuiteSOO 
W^hington, 0 C. 20006 

Janet Palmer 
P O Box 1268 
13997 County Road 71 
Sheridan Lake, CO 81071 

Joseph H Pettus 
Sun Valley Energy Inc 
800 Howe Avenue 
Suite 270 
Sacnunento, CA 95825 

^ Constance H. Pierce 
I Constellation Companies 

. „ . y 25" West Prau Street 
Baitimore, MD 21201 -2423 

David A Pins 
Th; Chemical Group Moruanto 
800 N Lindbergh Boulevard 
St Louis, MO 63167 

Andrew R Plump 
ZUCKERT, SCOUTT ET AL 
888 17th Street N W. 
Suite 600 
Washingtoit, O.C. 20006-3939 
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» Clarence R. Ponsler, General Cha..-man 
General Committee of Adjusfment 
United Transportation Union 

^^- -1. 1017 W Main Street 
f. ' ^ Belleville, IL 62220 

Larry R. Pruden 
Truisportation Communications 

International Union 
3 Research Place 
Rockville, MD 20850 

James T. Quinn 
CA Pjblic Utilities Comm. 
505 Van Ness Avenue 
San Francisco, CA 94102-3298 

Steven G. Rabe, City Manager 
City of Florence 
300 W. Main Sueet 
Florence, CO 81226 

Honorable Marc Racicot 
Governor s Oflice, State Capitol 
P. 0 Box 2008! 
Helena, MT 59620-0801 

Kent M. Ragsdale 
Interstate Power Company 
P O Box 769 
Dubuque,IA 52004 

Jcanna L. Rcgier 
Union Pacific Railroad Company 
1416 Dodge Street 
Room 830 
Omaha, NE 68179-0001 

Ronald L. Rencher 
Westem Shippers Coal 
136 South Main Street 
Suite 1000 
Salt Lake City, UT 84101-1672 

Richard J. Ressler 
Union Pacific Corporation 
Martin lower 
Eighth and Eaton Avenues 
Bethlehem, PA 18018 

Reed M Richards 
State of Utah 
236 State Capitol 
Salt Lake City, UT 84114 

Robin L. Riggs 
General Counsel to Governor 
Slate of Utah 
210 State Capitol 
Salt Lake City, UT 84114 

N 

Jama F Rill 
SeanF. X Boland 
Virfinia R. Meujlo 
Collier, Shannon. Rill & S«oa 
3050 K Street. N W . Suite 400 
Washington, DC. 20007 

Louise A. Rinn 
Union Pacific Railroad Company 
Law Department 
1416 Dodge Street 
Omaha, NE 68179 

Arvid E. Raach, 1! 
COVINGTON & BURLING 
1201 Pennsylvania Avenue, N.W. 
P 0 Box 7566 
Washington, D C. 20044 

John Roesch 
Bent County 
P. O Box 350 
Las Animas, CO 81054 

\ 
ScottA. Roney 
P. "'.bey 1470 
4666 Faries f â kway 
Decatur, IL 62525 

Michael E. Roper 
Burlington Noftherr RailtoaJ 
3800 Conti-ental Place 
777 MainS "̂ et 
Fort Worth, TX 76102 

John Jay Rosacke -
KS Department of Transportation 
217 SE 4th Su-eet 
2nd Floor 
Topeka, KS 66603 

Mit.hael L. Rosentha' 
COVINGTON * BURLING 
1201 Pennsylvai.ia Avenue, N W. 
P. O. Box 7566 
Washington, D C. 20044 

Robert J. Rossi 
N Loop Off Park 
2030 N. Loop West 
Suite 215 
Houston, TX 77018-8112 

Christine H Rosso 
Assistant Attomey Genera! 
100 W. Randolph Street 
Chicago. IL 60601 

Allan E Rumbaugh 
P O Box 1215 
Coos Bay, OR 97420 

Honorable Nancy Sanger, Mayor 
City ofSalida 
P. 0 Box4i7 
124 E Street 
Salida.C0 81201 

Robert M. Saunders 
P. 0. box 2910 
Austin, TX 78768-2910 

Thomas E Schick 
Chemical Manufacturing Assoc. 
1300 Wilson Boulevard 
Ariington, VA 22209 

Dick Schiefelbetn 
7801 Woodhattor Drive 
Fort Worth, TX 76179-3047 

Thomas A Schmitz 
The Fieldston Company, Inc. 
1920 N Street N.W. 
Suite 210 
Washington, D C. 20036-1613 

, Wayne C. .«erkland 
f Canadian 1 acific Leg. Ser. 

\t. .__^' U S Regionai Counsel 
105 South Fifth SUeei 
Suite 1000 
Minneapolis, MN 55402 

Kevin M. Sheys 
Oppenheimer Wolfl A Donnelly 
1020 Nineteenth Street N.W. 
Suite 400 
Washington, D C 20036-6105 

Peter J. Shudtz 
CSX Corporation 
One James Center 
90! E. Cary Street 
Richmond, VA 23219 
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Mark H, Sidman 
Weiner. Brodsky, et ai 
1350 New York Avenue, N.W. 
Suite 800 

\ Washington, D C 20005 

Ken Sieckmeyer, Manager 
Transportation Planning Division ' 
Nebraska Department of Roads 
P. 0. Box 94759 
Lincoln, NE t8509-«759 

Leslie E Silverman 
Keller Sc Heckman 
1001 G Street N.W. 
Suite 500 West 
Washington. D C. 20001 

J. Fred Simpson 
Executive Vice President 
.Montana Rail Link, Inc. 
101 International Way 
Missoula, MT 59802 

Samuel M Sipe, Jr. 
STEPrOE& JOHNSON 
1330 Connecticut Avenue, N.W. 
Washington. DC. 20036-1795 

William Z. Sippel 
Thomai J. Lotwiier 
Oppenheimer Wolff & Donnelly 
180 North Steuon Avenue 
Chicago, IL 60601 

Richard G Slattery 
Amtrak 
60 Massachusetts Avenue, N.E. 
Washirgton, D C. 20002 

'a.Ties A. Small 
Commonwealth Edison Company 
1411 Opus Place 
Suite 200 
Downers Grove, IL 60515-5701 

Anne D. Smith 
White & Case 
1747 Pennsylvania Ave., N.W. 
Washington, D C 20006 

Mayor Jeff Smith 
City of Kendallville 
234 S. Main Street 
Kendallville, IN 46755 1795 

John E. Smith, 1! 
Assistant General Counsel 
Enterprise Products Company 
2727 North Loop West 
Housto-.TX 77210 

•s 

Myron F. Smith 
Fremont County Comm 
615 Macon Avenue 
Room 102 
Canon City, CO 81212 

Patricia T Smith 
Senior Vice President 
Public Service Company 
1225 17th Street Suite SIX) 
Denver, CO 80202 

Paul Samuel Smith 
Office of General Counsel 
U S Department of Transportation 
400 7th sueet S.W., Room 4102 C-30 
Washineton, D C. 20590 

Michael N. Sohn 
555 Twelfth Street N.W. 
Washington D C 20004 

^ Charles A Spitulnik 
.Alicia M. Serfaty 
HOPKINS & SUTTER 
888 SixieenUi Stree-:, NW. 
Washington, D C. 200O6 

Adrian L. Steel, Jr. 
MAYER, BROWN & PLATf 
2000 Pennsylvania Ave., N.W 
Suile 6500 
Washington, D C. 20006 

Joseph A. Stinger 
Assistant to !»resident 
Int'l Bro. ol Boilermakers St. Blacksmiths 
570 New Brotherhood Building 
Kansas Ci>,KS 6610! 

Wayne L. Stockcrbrand 
Kennecott Utah Copp Corporation 
P O. Box 6001 
8315 West 3595 South 
Magna, UT 84044-600! 

Michael I. Stockman 
U.S. Borax, lnc 
General Counsel 
26877 Toiimcy Road 
Valencia, CA 91355 

All M. Stoeppelwerth 
Wilmer, Cutler, Pickering 
2445 M Street N.W. 
Washington, D C. 20037-1420 

Eileen S. Stommes 
P O Box 96456 
Washington, D C. 20090-6456 

ScoaN. Stone 
Patton Boggs. LLP 
2550 M Sueet N W. 
Washington, D C. 20C37-1350 

Junior Strecker 
123 North Main Street 
Hoisington, KS 67544 

Richard H. Streeter 
Barnes Sc 1 homburg 
1401 Eye Street N.W, 
Suite 500 
Washington, D.C. 20005 

John R Slulp 
SECED 
P 0. Box 1600 
Lamar. CO 81052 

Dennis R. Svetlich 
Rural Route #1 Box 361 
Bmmley,MO 65017-9803 

P Marcella M. Szel 
\ CP Rail System 

910 Peel Street 
Windsor Station, Room 234 
Montreal, Quebec H3C 5E4 (Canada 

Greg Tabute-J 
Upper AR, Area Council 
P O Box 510 
Canon Cit>. CO 81215 

Larry W. Telford 
One Embarcadero CTTR 
Severson & Werson 
San Francisco, C A 94111 
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The Atchison, Topeka & Santa Fe 
Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

The Texas Mexican Railway Co. 
P. 0. Box 419 
Laredo, TX 78042-0419 

Lynette W. Thiricill, 
Logistics Manager 
Gr Salt Lake Minerals 
P 0. Box 1190 
Ogden, UT 84402 

D E Thompson 
General Chairman 
Brotherhood of Locomotive Engineers 
414 Missouri Blvd 
Scott City, MO 63780 

Eric W Tibbetts 
P. O Box 3766 
1301 McKinney Street 
Houstc.-.TX 77253 

W David Tidholm 
Hutchesen Sc Grundy 
1200 Smith Street (#3300) 
Houston, TX 77002-4579 

Marie Tobev 
r O. Box 12548 
Austin, TX 78711-2548 

Myles L. Tnbin 
Illinois Central Railroad 
455 North Cityfront Plaza Drive 
Chicago, IL 60611-5504 

Gary L. Towell 
Toledo, Peoria & Westem 
1900 East Washington Street 
Hast Peoria, IL 61611-2961 

B. K. Townsend, Jr. 
Exxon Chemical Americas 
P. O. Box 3272 
Houston. TX 77253-3272 

Mertill L Travis 
Illinois Department of Transportation 
2300 South Diritsen Parkway 
Springfield, IL 62703^555 
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Anne E. Treadway 
Consolidated Rail Corpoiation 
2001 Maricel Street 
P O Box 41416 
Philadelphia, PA 19101-1416 

J. Tucker 
P. O Box 25181 
Ariington, VA 22202 

Str e Ti.cKer, President 
Tcnver & R-o Grande Westem 

Employees Labor Committee 
2048 J Road 
Fruita,CO 81521 

Bemice TuttJe 
Kiowa County Wife 
Chapter #124 
13775 C.R Ŝ S 
Towner, CO 81071-9619 

Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, PA 18018 

U S D.A. Forest Service 
Attn: Sue Ballenski 
Physical Resources 
P C Box 25127 
Lakewood.CO 80225 

Gerald E. Vannetti 
Resource Data Int -mational 
1320 Pearl Street 
Suite 300 
Boulder, CO 80302 

Gregory M. Vincent Vice President 
T' -uiessee Vailej Auth 
lx>okout Place 
1101 Market Street 
Chattanooga, TN 37402 

Allen J Vogel 
Minnesota DOT 
395 John Ireland Blvd. Transp. Bldg. 
Suite 925, Ktily Annex 
St Paul, MN 55155 

Robert P. vom Eigen 
HOPKINS Sc SUTTER 
888 16th Street N.W. 
Washington. D C. 20006 

Charles Wait 
Baca County 
P. O Box 116 
Springfield, CO 81073 

TTiomas .M Walsh 
STEPTOE iL JOHNSON 
1330 Connecticut Avenue, N.W. 
Washington. D C. 20036-1795 

Jeffrey A. Walter 
Waterfall Towers, 201-B 
2455 Bennett Valley Road 
Sar,uRosa,CA 95404 

Louis P. Warchot 
Southem Pacific Trans. Company 
One Market Plaza 
San Francisco, CA 94105 

Philip D Ward, et ai 
P 0 box 351 
200 First Street SE 
Cedar Rapids, IA 52406-035! 

Richard E. Weicher 
Santa Fe Pacirc Corporation, et al. 
POO East Gf;lf Road 
Schaumburg IL 60173 

( . . . ) 

Robert H Wheeler 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Fioor 
ISO North Stetson Avenue 
Chicago, IL 60601 

Charles H White, Jr 
:05-'-Thiny-First Street N.W. 
Wfc... gton, D C. 20007-4492 

Terry C. Whiteside 
3203 Third Avenue South 
Suite 301 Mtn. Bldg. 
Billings, MT 59I01-I945 



Thomas W Wilcox 
DONELAN, CLEARY, WOOD 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D C. 20005-3934 

Debra L Willen 
GUERRiERI, EDMOND, elai 
1331 F Street NW. 
Washington, D C. 20004 

Mayor Leswr William. 
Town of Eads 
P O Box 8 
n o w Uth Street 
Eads, CO 81036 

Gcor?r T. 'n •lliamson. Manag-ng Dir. 
Port of HoustOi-' Authority 
P O. Box 2562 
U I E . Loop N 
Houston, TX 7 7029 

Bnicc B Wilson 
Consolidated Rail Corporation 
2001 Market Street 
Philadelphia, PA 19101-1417 

Robert A. Wimbish, Esq 
REA, CROSS Sc AUCHINCLOSS 
1920 n Street N.W 
Suite 420 
Washington, D C. 20036 

Frederic L. Wood 
DONELAN, CLEARY, WOOD 
1100 New Yoric Avenue, N W 
Suite 750 
Washington, D C. 20005-3934 

Edward Wytkind, Executive Di.-cto 
Transportation Trades r^pt, AFLC>;. 
400 North Capitol Street N.W. 
Suite 861 
Washington, DC. 2000! 

R L. Young 
P O box 700 
One Memorial Drive 
Lancaster, OH 43130-0700 

Thomas Zwica 
121 West First Street 
Geneseo,OL 61254 


