


Law Department 
UNION PACIFIC RAILROAD COMPANY 

1416 DOOGE STREET 
ROOtv1830 

OMAHA NtBRASKA 68179-0001 
FAX i 40 i ; 271.5610 

riy/xy 
September 1, 1998 

VIA UPS NEXT DAY AIR 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1925 K Street NW, Suite 700 
Washington, DC 20423 

Re: Finance Docket 32760. UP - Control and Merger - SP 

Dear Mr. Williams: 

Pursuant to Decision No. 44, UP/SP submits station passing report for the 
month of August, 1998 fcr the city of Reno, Nevada. Tne report indicates that UP/SP is 
in compliance with Condition 22.a and Condition 23.a of Exhibit G to Decision No. 44. 

Cap 

Average Through Freight Trains 

Reno 

14.7 

11.8 

The attached original and 20 copies uf the verified report Includes the 
details for both included and excluded trains lor each day during August. 

LAR:mag 
Attachments 

ENTERED 
Offico of the Socretary 

SEP 0 A 1998 
Part of 

PublVc Racord 

Very truly yours, 

Louise A. Rinn y t i y fK 
General Commerce Counsel 
(402) 271-4227 

G: LAWADMiLAR'MERGER'STA98AUG.RPT 



C: (With attachments) 

PERSONAL (2 copies) 
Eiaine Kaiser 
Section of Environmental Analysis 
Surface Transportation Board 
1925 K Street, NW 
Washington, DC 20423-0001 

Steven J. Kalish, Esq. 
McCarthy, Sweeney & Harkaway, PC 
1750 Pennsylvania Avenue, NW 
Washington, DC 20006 

Paul H. Lamboiey, Esq. 
Attorney at Law 
1350 I Street, Suite 200 
Washington, DC 20005 

(Via UPS Next Day Air) 
J. Michael Hemmer. Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, NW 
Washington, DC 20044 

Q:\I.AWA0M\LARWEnGER\'TA98AUGRPT 



BC: (With partial attachment) 
John Bromley - Room 605 (Reno) 
Wayne Horiuchi - Sacramento (Reno) 
Thom H. Williams - Harriman Dispatch Center (Reno) 

BC: (With attachments) 
Carol Harris - San Francisco/Law 
Clyde Anderson - Room 700 
Bill Wimmer - Room 1030 
Kevin Crowe - Harriman Dispatch Center 
Dennis Shackelford - Harriman Dispatch Center 



RECAP OF PASSING REPORTS FOR MONTH OF AUGUST 1 
RENO.NEVADA 

DATE FREIGHT 

1-Aug 13 

2-Aug 13 

3-Aug 9 

4-Aug 12 

5-Aug 9 

6-Aug 12 

7-Aug 12 

8-Aug 9 

9-Aug i 2 

10-Aug 13 

11-Aug 11 

12-Aug 12 

13-Aug 12 

14-Aug 11 

15-Aug 16 

le-Aug 13 

17-Aug 9 

18-Aug 11 

19-Aug 12 

20 Aug 14 

21-Aug 9 

22-Aug 17 

23-Aug 8 

24-Aug 14 

25-Aug 18 

26-Aug 12 

27-Aug 9 

2y-Aug 12 

29-Aug 11 

30-Aug 12 

31-Aug 9 

FREIGHT TRAIN MONTH TO DATE AVERAGE 11.8 

AUTHENTICATION 
I certify under penalty of perju.y that the foregoing record is true and correct zn6 complied from records 
maintained by SPT Company in the usual and ordinary course of business. 

y General Supe^inten^f 
Western region - HarrimaiTl 

Date 
ispaatch Center 



TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Saturday August 1 1998 

CATEGORY 1 (THROUGH FREIGHT TR„IN MOVEMENTS) 

EASTWARD 
TRAIN ID 

IMSTNPP.30 

1MRVPCX-31 

1MSGDVJ-31 

1A0AKSB-31 

.^OAG1-01 

1LRVRV-29 

1MRVRO-30 

RENO(EST) 

4 30 AU 

8 35 AM 

9M) AM 

3 00 PM 

12 35 PM 

4 16PM 

8 16 PM 

WESTWARD 
TRAIN ID 

1ZGiaA-24 

lMROOA-29 

1MROOA.28 

1AKSBE-29 

1CSRST-28 

1ZGtOA-30 

R«;N0(EST) 

11 20 PM 

12 05 PM 

?50PM 

2 25 PM 

6 15 PM 

10 00 PM 

EAST TRAINS 
TOTAL TRt.GHT TRAINS 

CATEGORY 2 (LITE ENGINE, WORK TRAINS YARD ENG 

PSGR TRAINS (»6 RENO 0532 PM) 
PSGR TRAINS («5 RENO 1044 AM) 
YARO ENGINES 

HELPERS 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT 

OETOUR TRAINS: 

SWITCH 

WEST TRAINS 

HELPER.SNOW EOUIPMENT, LOCALS ETC): 



TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Sunday August 2 1998 

CATEGORY 1 (Tli»OUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID 

1MRVR0-31 

1Aa\KS-01 

1MOARO-31 

12OAG1-02 

1MRVRV-30 

1GSTL8L-31 

1GEECPC-30 

RENO(EST) 

4 05 AM 

1230 PM 

2 30 PM 

1 00 PM 

6 16 PM 

3 40 PM 

10 36 PM 

WESTWARD 
TRAIN ID 

1MNPSrB.29 

IIRVRV 29 

1MNPSTB-30 

1GSOVPX-30 

1AKSeE-30 

1ZG10A-31 

RENO(EST) 

I 40 AM 

8 50 AM 

I I 05 AM 

12 55 PM 

10 00 PM 

9 10 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS. 

CA''EGOPY 2: (LITE ENGINE, WORK TRAINS YARD EKu 

PSGR TRAINS («6 RENO 0458 PMj 
PSGR TRAINS {» i RENO 1230 PM) 
YARO ENGINES: 

HELPERS 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT: 

DETOUR TRAINS: 

GWITCH 

WEST TRAINS: 

HELPER,SNOW EQUIPMENT. LOCALS ETC): 

TOTAL 



TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Monday August 3.1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAIN ID 

1MRVNPX-01 

1MSGOVJ-02 

1MOARO-02 

1LRVR\'432 

IMBKPCX-02 

IMOARC 33 

RENO(EST) 

7 44 AM 

to 20 AM 

11 05 AM 

10 20 AM 

10 30 PM 

12 10 PM 

WESTWARD 
TRAIN ID 

2MNPATB.26 

1ZG1OA-01 

IMRCXDA-Ot 

RENO(EST) 

3 25 PM 

5 40PM 

8 05 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS 

CATEGORY 2: (LITE ENGINE. WORK TRAINS. YARO ENG 

PSGR TRAINS (»6 RENO 0705 PM) 
PSGR TRAINS (»5 RENO 1117 AM) 
YARD ENGINES 

HELPERS 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT: 

DETOUR TRAINS: 

SWITCH 

WEST TRAINS: 

HELPER.SNOW EQUIPMENT. LOCALS ETC): 

TOTAL: 



TiMIN MOVEMENT ACTIVITY THROUGH CrTY OF RENO 
Tuesday August 4 1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN 10 

1MRVNPX-02 

1RVNPX-03 

1MOARO-03 

1MSTNPP-02 

1Pl«»VOGX-03 

1AOAKS-03 

1ZGOA1-04 

RENO<EST) 

3 45 AM 

8 20 AM 

9 50 AM 

3 I j AM 

2 45 PM 

3 40 PM 

5 50 PM 

WESTWARD 
TRAIN ID 

1CRVRV-02 

1AKSBE-01 

I MNPSTB-31 

1ZG1OA-02 

1MROOA-02 

RENO(EST) 

4 10 AM 

11 45 AM 

I 50 PM 

7 10 PM 

I I 45 PM 

EAST TRAINS 
TOT*' FREIGHT TRAINS 

WEST TRAINS: 

CATEGORr 2: (LITE ENGINE WORK TRAINS YARO ENG. HELPER.SNOW EQUIPMENT. LOCALS ETC): 

PSGR TRAINS (1(6 RENO 0718PM) 
PSGR TRAINS: (»S RENO 1247 AM) 
YARD ENGINES: 

HELPERS 

LITE ENGINE 

WORK TRAINS: 

SNOW EQUIPMENT 

DETOUR TRAINS: 

SWITCH 

TOTAL 



TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Wednssday August S, 1998 

CATEGORY 1 (THROUGH FREKiHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN 10 

1MRVPCX*4 

1MSGLiJ-02 

tAOAKS-04 

1ZOAG1-05 

1CRVRV-05 

1MSGLIS-03 

RENOCEST) 

12 20 AM 

I 45 AM 

to 40 AM 

620 PM 

7 05 PM 

I I 06 PM 

WESTWARD 
TRAIN ID 

1MNPSTB-02 

1ZG1OA-03 

tGDBRKY-29 

RENO(EST) 

9 20 AM 

3 50 PM 

I I 55 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS 

CATEGORY 2: (LITE ENGINE. WORK TRAINS. YARO ENG. 

PSGr( TRAINS (*6 RENO 00S6 PM) 
PSGR TRAINS («5 RFNO 1250 AM) 
YARD ENGINES 

HELPERS: 

LITE ENGINE 

WORK TRAINS WLROVR.29 

SNOW EQUIPMENT: 

DETOUR TRAINS: 

SWITCH 

WEST TRAINS 

HELPER.SNOW EOUIPMENT. LOCALS ETC): 

TOTAL 



M 

v5 
TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 

Tliursday August 6 1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID RENO{EST) 

WESTWARD 
TRAIN ID RENO(EST) 

1GESTNY-29 3 15 AM 1MROOA-31 7 25 AM 

tMALNPX-03 5 40 AM 1AKSBE-02 9 15 AM 

tMFRNPX02 3 10 PM 1LHVRV-05 12 30 PM 

1AOAKS-05 11 35 AM 1MROSTB.02 8 25 PM 

1ZOAG1-06 3 40 PM 1MNPSTB-02 10 05 PM 

1CLXWC-01 7 35 PM tZGIOA-04 '0 00 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

6 
12 

WEf r TRAINS 6 

CATEGORY 2 (LITE ENGINE. WORK TRAINS. YARO ENG, HELPER,SNOW EQUIPMENT, LOCALS ETC 

PSGR TRAINS (»6 RENO 0752 PM) 
PSGR TRAINS (Hi RENO 0306 PM) 
YARD ENGINES 

1 
1 
0 

HELPERS 0 

LTTE ENGINb 0 

WORK TRAINS 0 

SNOW EQUIPMENT: c 

OETOUR TRAINS: 0 

SWITCH 0 

TOTAl 2 



TRAIN MOVEMENT ACTIVITY THROUGH ':ITY OF RENO 
Friday August 7.1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAIN to 

1GEDHGB.04 

tMOARaOS 

IMSTNPPOI 

1AOAKS-06 

tMOARO-06 

1MRVNPX-06 

1ZOAGt.07 

1GEPAGI-04 

RENO(EST) 

12 60 AM 

5 05 AM 

5 66 AM 

6 00 AM 

6 50 PW 

2 20 PV 

3 35 PM 

7 55 PM 

^.eSTWARD 
TRAIN 10 

1MROOA-04 

1CSKFNI-31 

1ZG1OA-05 

1MNPSTB-03 

K E N O ( E S T ) 

12 50 PM 

1 30 PM 

7 35 PM 

6:50 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

8 
12 

WEST TRAINS 

CATEGORY 2 (LITE ENGINE. WORK TRAINS. YARO ENG. HELPER.SNOV. EQUIPMENT LOCALS ETC): 

PSGR TRAINS (»6 RENO 0556 PM) 
PSGR TRAINS («5 RENO 1136 AM) 
YARD ENGINES: 

HELPERS: 

LITE ENGINE: 

WORK TRAINS 

SNOW EQUIPMENT 

OETOUR TRAINS: 

SWITCH 

TOTAL 



vS 
TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 

Saturday August 3 1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN in 

WESTWARD 
RENO(EST) TRAIN ID RENO(EST) 

3MSGLIJ-0S 3 20 AM 1MROOA.03 11 30 AM 

1AOAKSB-07 6 62 AM 

tZOAGIOS 1 10 PM 

1MRVNPX.05 4 36 PM 

1MSTLIJ-06 8 30 PM 

1CRIGV-05 9 40 PM 

1MSTNPP-03 4 50 AM 

IMOARO-Ot 1 50 AM 

EAST TRAINS: 
TOTAL FREIGHT TRAINS: 

• WEST TRAINS 
• 

1 

CATEGORY 2 (LITE ENGINE, WORK TRAINS, YARD ENG, HELPER,SNOW EQUIPMENT, LOCALS ETC) 

PSGR TRAINS (»6 RENO 0534 PM) 
PSGR TRAINS (#5 RENO 1253 PM) 
YARO ENGINES: 

1 
1 
0 

HELPERS: 0 

LITE ENGINE 0 

WORK TRAINS 0 

SNOW EQUIPMENT 0 

DETOUR TRAMS: 0 

SWITCH 0 

TOTAL 2 



TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Sunday August 9 1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID 

1AOAKS-08 

1GEDHPC4)8 

1ZOAG1-09 

1MOARO-04 

n.RVRV-08 

RENO(EST) 

7 25 AM 

1 60 PM 

4 30 PM 

? 16 PM 

8 20 PM 

WESTWARD : 
TRAIN ID 

1ZG1OA-06 

1MROOA-07 

tMNPSTB-27 

1AKSeE04 

1ZG1OA-07 

1MSPOAX-0y 

1AKSBE-09 

RENO(EST) 

2 20 AM 

7 35 AM 

1245 PM 

I 30 PM 

7 50 PM 

8 30 PM 

I I 10 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

5 
12 

WEST TRAINS: 

CATEGORY 2 (LITE ENGME. WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT, LOCALS ETC) 

PSGR TRAINS (»6 RENO 0545 PMI 
PSGR TRAINS («5 RENO 1132 AM) 
YARD ENGMES: 

HELPERS 

LTTE ENGINE 

WORK TRAINS WBKOGT^)S 

SNOW EQUIPMENT 0 

DETOUR TRAMS: 0 

SWITCH 0 

TOTAL 



•,10 

v5 
TRAIN MOVEMENT ACTIVITY THROUGH CTTY OF RENO 

Monday August 10,1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAM 10 RENO<EST) 

WESTWARD 
TRAM ID RENCHEST) 

1MRVNPXW 3 50 AM 1LRVHV-08 5 40 AM 

1GSPXCD-06 3 40 AM 1MSKERX-10 11 55 AM 

1MOARO-07 5 30 AM 1GSSOTL.09 8 55 AM 

1MSTNPP-08 10 20 AM 1MNPSTB-04 2 05 PM 

1MOARO-08 10 60 AM 1ZG1OA-0S 10 65 PM 

1MSTLDJ-07 3 10 PM 

1MRVNPX-09 11 46 PM 

1MRVROX-10 8 55 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

3 
13 

WEST TRAINS S 

CATEGORY 2 (LITE ENGINE. WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS (»6 RENO 0550 PM) 
PSGR TRAINS («5 RENO 1124 AM* 
YARD ENGINES: 

1 
1 
0 

HELPERS 0 

LITE ENGINE 0 

WORK TRAMS: 0 

SNOW EQUIPMENT 0 

OETOUR TRAINS: 0 

SWITCH 0 

TOTAL 2 

• W l 



TRAIN MOVEMENT ACTIVITY THROUGH CrTY OF RENO 
Tuasd^iy August 11.1998 

CATEGORY 1 (THROUGH FREKJHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID 

1MFRNPX-09 

1MOARO-09 

1AOAKS-10 

1ZGOA1-11 

1MRVRO-07 

1MRVNPX.10 

RENO(EST) 

10 36 AM 

5 10 AM 

' 4 0 AM 

1 20 PK 

7 60 PM 

11 59 AM 

WESTWARD 
TRAIN ID 

2MNPSTB-05 

1Mf>VSTS-09 

1 ,RTR-09 

tAKSBE-08 

1ZG1OA-09 

RENO(EST) 

I I 10 AM 

1240 PM 

1 10 PM 

2 05 PM 

11 35 PM 

EAST TRAINS 
TOTAL FREIGHT .RAINS: 11 

WEST TRAINS 

CATEGORY 2: (LITE ENGINE. WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS (»6 RENO 0703 PM) 
PSGR TRAINS (US RENO 1041 AM) 
YARO ENGINES 

HELPERS 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT 

OETOUn TRAMS: 

SWITCH 

TOTAL: 



TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Wednesday August 12,1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID 

1MSTNPP-09 

1MSGLIJ-09 

lAOAKSI 

1MRVNPX-0e 

1ZOAG1.12 

1MRVNPX-11 

RENO(EST) 

5 36 AM 

12 65 PM 

7 55 AM 

6 55 PM 

3 20 PM 

6 25 PM 

WESTWARD 
TRAIN ID 

lMSKOA-12 

1MNF>STB-08 

1MROOA-09 

1ZG1OA-10 

1GNDeDK-12 

1MPVSTJ-11 

RENO(EST) 

6 30 AM 

9 40 AM 

11 25 PM 

10 10 PM 

9 10 PM 

11 59 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

( 
12 

«VESi TRAMS: 

CATEGORY 2 (LITE ENGINE. WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT, LOCALS ETC) 

PSGR TRAINS («6 RENO 0535 PMI 
PSGR TRAINS |«5 RENO 1135 AM) 
YARD ENGINES 

HELPERS: 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT 

DETOUR TRAMS: 

SWITCH 



v5 
TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 

Thursday August 13.1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAIN ID 

1GEBLKR.M 

IGESTFR-tl 

1LRVRV-10 

1A0AKS-12 

1M0ARO 11 

1Z0AG1.13 

RENO(EST) 

3 35 AM 

11 10 AM 

9 35 AM 

8 30 AM 

4 30 PM 

1 48 PM 

WESTWARD 
TRAIN 10 

1AKSBE-09 

1MNPS1B-05 

1MROSTB-11 

1GDMIBL-12 

1GOBRTLW 

1ZG10A-11 

RENO(EST) 

1 36 AM 

5 40 AM 

1 25 PM 

2 20 AM 

630 PM 

9 25 PM 

EAST TRAINS 
TOTAL FREKiHT TRAMS: 

6 
12 

WEST TRAINS 

CATEGORY 2 (LFTE ENGINE WORK TRAINS. YARO ENG. HELPER.SNOW EQUIPMENT. LOCALS ETC): 

PSGR TRAINS (»6 RENO 0636 PM) 
PSGR IRAINS («S RENO 1135 AM) 
YARD ENGINES: 

HELPERS 

LITE ENGINE 

WORK TRAINS: 

SNOW EQUIPMENT: 

OETOUR TRAMS: 

SWITCH 

TOTAL: 



TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Friday August 14 1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAIN ID 

1MSTLU-12 

1GEKYPC-10 

1GSTLNY-t2 

1A0AKS-13 

1ZOAG1-1* 

1CRIGV-12 

1MRVNPX-12 

RENO(EST) 

12 30 AM 

10 65 AM 

2 10 PM 

3 45 PM 

3 05 PM 

6 06 PM 

9 36 PM 

WESTWARD 
TRAIN ID 

1GONCCT-05 

1LRVRV-10 

lAKSBEIC 

1MNPSTB J9 

RENO(EST) 

12 25 AM 

6 45 AM 

5 00 AM 

5 25 PM 

EAST TR,MNS 
TOTAL FREIGHT TRAINS 

7 
11 

WEST TRAINS 

CATEGORY 2 (LITE ENGME WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT. LOCALS ETC): 

PSGR TRAINS (»6 KENO 0535 PM) 
PSGR TRAINS (*5 RENO 1102 AM) 
YARD ENGINES 

HELPERS: 

LFTE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT 

Dl'TOUR TRAMS: 

SWI1 CH 

TOTAL 



vS 
TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 

Saturday August 15, 1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID RENO(EST) 

WESTWARD 
TRAIN ID RENO(EST) 

1MRVNPX-13 12 10 AM 1MNPST-10 4 60 AM 

1MRVR0X-11 4 05 AM 1MDVSTJ-12 1 05 AM 

IMOARC-12 to 10 AM 1ZG10^.-12 4 35 AM 

1ZG10A-15 1 04 PM 1AKSBE-12 5 10 AM 

1AOAKS8.14 4 05 PM 1CC0PH06 7 20 AM 

1LKVRV.15 4 06 PM 1MROSTB-13 1 50 PM 

1MSTNPP-14 9 20 PM 1ZG10A-13 

1ESXRV-15 

ILRVRV-IS 

5 65 PM 

6 25 PM 

7 35 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS « 

WEST TRAMS 9 

CATEGORY 2 (LFTE ENGME. WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT. LOCALS ETC): 

PSGR TRAINS («6 RENO 0520 PM) 
PSGR TRAINS (•5 RENO 1225 AM) 
YARD ENGINES 

HELPERS: • 
LFTE ENGINE • 
WORK TKAINS • 
SNOW EQUIPMEN1: • 
OETOUR TRAMS: • 
SWITCH • 

TOTAL 

• W 



TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Sunday August 16.1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID 

1MOAR0-14 

1CR1GV-14 

1MRBLIJ-13 

1MSTNPP-15 

lAOAKS-15 

1Z0AG1-16 

tMRVNPX-15 

1SSUHR.15 

RENO(EST) 

3 55 PM 

10 35 AM 

11 50 AM 

4 20 PM 

2 10 PM 

1 20 PM 

7 45 PM 

2 00 PM 

WESTWARD 
TRAIN 10 

1MSPOAX-15 

1MNPLA-13 

1M3i-FR-'6 

lZG)OA.14 

1AKSBE-13 

RENOIEST) 

12 05 AM 

3 05 AM 

12 55 PM 

620 PM 

8 46 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS IS 

WEST TRAINS: 

CATEGORY 2 (LITE ENGINE. WORK TRAINS, YARO ENG. HELPER.SNOW EQUIPMENT. LOCALS ETC) 

PSGP TRAINS i»6 RENO 0502 PM) 
PSGR TRAINS (US RENO 1046 AM) 
YARD ENGINES 

HELPERS 

LITE ENGINE: 

WORK TRAINS 

SNOW EQUIPMENT 

DETOUR TRAMS; 

swncH 

1 
1 
• 

TOTAL 



CATEGORY 1 

v5 
TRAM MOVEMENT ACTIVITV 1HROUGH CFTY OF RENO 

Monday August 17 1998 

<OUGH FREKSHT TRAM MOVEMENTS) 

EASTWARD 
TRAIN ID 

1MRVNPX-16 

2MRVNPX-16 

1 M 0 A R a i 5 

1A0AKS-16 

lMSTLIJ-14 

1MRVNPX-17 

RENOIEST) 

2 05 AM 

2 66 AM 

8 05 AM 

3 15 PM 

6 30 PM 

6 45 PM 

WESTWARD 
TRAIN 10 

1GSECPX-13 

1MROOA.t4 

1LRVRV-17 

1GONYTR.12 

RENO(kST) 

1 30 AM 

3 55 AM 

7,35 PM 

9,10 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

CATEGORY 2: (LITE ENGME, WORK TRAINS. YARD ENG 

PSGR TRAINS (»6 RENO 0556 PM) 
PSGR TRAINS (US RENO 1152 AMI 
YARD ENGINES 

HELPERS: 

LITE ENGINE 

WORK TRAINS WLRRVR-14 

SNOW EQUIPMENT: 

DETOUR TRAMS: 

SWITCH 

WEST TRAINS: 

HELPER,SNOW EQUIPMENT. LOCALS ETC): 

TOTAL 



v5 
TRAIN MOVEMENT ACTIVITY THROUGH CFTY OF RENO 

Tuesday August 18, 1998 

CATEGORY ' (THROUGH Fr'dKSHT TRAM MOVEMENTS) 

EASr/<ARO : 
TFAM 10 

,MFRNPX-16 

1MRVROX.16 

1GEDHCD-16 

IMOARC-16 

1Z0AG1-I8 

RENO(EST) 

12 20 AM 

3 30 AM 

6 55 AM 

6 35 PM 

12 30 PM 

WESTWARD 
TRAIN ID 

1ZG10A-15 

1CH0RJ-17 

1MNPST.14 

1MSPFAX-18 

1ZG10A-16 

1AKSBE-14 

RENO(EST) 

1 02 AM 

8 20 AM 

10 10 AM 

1 20 PM 

8 05 P.JI 

9 60 PM 

EAST TRAINS: 
TOTAL FREIGHT TRAMS: 

5 
11 

WEST TRAINS 

CATEGORY 2 (LITE ENGME. WORK TRAMS. YARD ENG. HELPER SNOW EQUIPMENT. LOCALS ETC): 

PSGR TRAINS (»6 RENO 0?i7 PMI 
PSGR TRAINS: {»S RENO 1207 PM) 
YARD ENGMES: 

HELPERS 

LITE ENGINE: 

WORK TRAMS 

SNOW EQUIPMENT: 

:<cTOUR TRAMS: 

SWITCH 

TOTAL 



v5 
TRAIN MOVEMENT ACTIVITY THROUGH CITY OF RENO 

Wednesday August 19, 1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAIN ID 

WESTWARD 
RENO(EST) TRAM ID RENO(EST) 

IMSTNPP-t/ 4 05 AM 3MDVSTJ-13 8 10 AM 

IMOARC-12 9 05 AM 1ZG10A-17 1 26 PM 

1GSTRNC-13 8 00 AM 700 PM 

1CSTSK-12 11 50 AM 

1A0AKS-18 1 10 PM 

1SSUHA-17 3 10 PM 

1ZOAG1-19 1 60 PM 

1MRVNPX-18 3 50 PM 

1MSTNPP-18 4 55 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS 

9 WEST TRAINS 

12 

3 

CATEGORY 2 (LITE ENGINE WORK TRAINS. YARO ENG HELPER.SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS (»6 RENO 0500 PM) 
PSGR TRAINS (iS RENO 0128 PM) 
YARD ENGINES 

1 
1 
0 

HELPERS: 0 

LITE ENGINE 0 

WORK TRAINS WTEKRG-IT 1 

SNOW EQUIPMENT 0 

OETOUR TRAMS: 0 

SWITCH 0 

TOTAL 3 



TRAIN MOVEMENT ACTIVITY THROUGH CFTY OF RENO 
Thursday August 20.1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAM ID 

1MRVNPX-19 

1LRVRV-18 

1M0ARa i9 

1MSGITJ-17 

1MOARO-16 

1ZOAG120 

1MSGLIJ-19 

RENO(EST) 

7 50 AM 

8 20 AM 

8 05 AM 

6 30 PM 

6 05 PM 

1 00 PM 

6 05 PM 

WESTWARD 
TRAIN ID 

1AKSBE-16 

IMSF^RX-tg 

1MR0OA-18 

1MNPST-15 

1ZG10A-18 

1AKSBE-17 

1GPtgCLT-12 

RENO(EST) 

8 aO AM 

MOPM 

3 .0 PM 

5 35 PM 

a 10PM 

9 50 PM 

11 45 PM 

E \ST TRAINS 
TOTAL FREKSHT TRAMS: 

CATEGORY 2: (LFTE ENGME. WORK TRAINS. YARD tHG 

PSGR TRAINS (»6 RENO 0820 PM) 
PSGR TRAINS (DS RENO 1221 AM) 
YARD ENGINES: 

HELPERS 

LFTE ENGINE 

WORK TRAINS 1WTHKRG-17 

SNOW EOUIPMENT: 

DETOUR TRAMS: 

SWITCH 

WEST TRAINS 

HELPER.SNOW EQUIPMENT. LOCALS ETC): 

TOTAL 



TRAM MOVEMENT ACTIVITY THROUGH CFTY OF RENO 
Friday August 21 1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EASTWARD 
TRAIN ID 

lAOAKS-20 

tZOAG1-21 

1MRVRO-20 

1MFRMPX-18 

RENO(ESTi 

7 00 AM 

12 50 PM 

7 10 PM 

10 30 PM 

WESTWARD 
TRAIN ID 

lGi-HT\';C-14 

1LBVRV.18 

tMDVSTJ.17 

1CSKST-17 

1ZG10A-19 

RENO(EST) 

7 00 AM 

9 05 AM 

9 55 AM 

1 06 PM 

2 50 PM 

EAST TRAINS 
TOTAL FREKSHT TRAINS 

CATEGORY 2 (LITE ENGINE. WORK TRAINS. YARD ENG, 

PSGR TRAINS (»6 RENO 0540 PM) 
PSGR TRAINS («5 REK01144AM) 
YARO ENGINES 

HELPERS: 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT: 

DETOUR TRAINS: 

SWITCH 

WEST TRAINS: 

HELPER.SNOW EQUIPMENT, LOCALS ETC): 

TOTAL 



•at 

v5 
TRAM MOVEMENT ACTIVITY THROUGH CFTY OF RENO 

Saturday August 22, 1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD WESTWARD 
TRAIN ID RENO(EST) TRAIN ID RENO(EST) 

1M1PUPX-I8 12 25 AM 1MSPfRX.21 2 05 AM 

1MWCR0B-t8 120 AM 1MNPST.18 9 15 AM 

IMSTNPP.20 6 46 AM 1GSNYTL-18 10 40 AM 

1A0AKSB-21 to 05 AM 1AKSBE-19 1 20 PM 

1ZOAG1-22 2 55 PM 1MR0OA-19 3 30 PM 

1MOARO-20 6 35 PM 1ZG10A 20 9 00 PM 

IGETLPCtS 5 36 PM 1M0VSTJ.19 7 05 PM 

1LRVRV-22 6 25 PM 

1MCARO-21 7 00PM 

1GEDCI-19 11 20I>M 
EAS' TRAMS: 10 tWEST TRAINS 7 

TOTAL FRMGHT TRAMS: 17 

CATEGORY 2 (LITE ENGME. WORK TRAINS. YARO ENG. HELPER SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS (06 RENO 0503 PM) 1 
PSGR TRAINS (> S RENO 0102 PM) 1 
YARO ENGINES: 0 

HEIPERS 0 

LITE ENGINE • 
WORK TRAINS WRVKMR-21 1 

SNOW EQUIPMENT 0 

OETOUR TRAINS: 0 

SWITCH 0 

TOTAL 3 



TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Sunday August 23,1998 

CATEGORY 1 (TH»;OUGH FREIGHT TRAM MOVEMENTS) 

EASTWARD 
TRA'N 10 

1A0AK3 22 

1MSGLU-21 

1MRVNPX-22 

REMO(EST) 

8 10 AM 

1 30 PM 

720 PM 

WESTWA'VO 
TRAIN ID 

1CC0PN.17 

1ESKTR-22 

1CSKRV-21 

1LRVRV-22 

1ZGiaA-21 

RENO(>-.3T) 

9 00 AM 

12 2C PM 

4 25 ^ .M 

7 20 Al 1 

9 15Pf1 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

WEST TRAINS 

CATEGORY 2 (LITE ENGINE. WORK TRAMS. YARD ENG. HELPER SNOW EQUIPMENT. LOCALS ETC): 

PSGR TRAINS («6 RENO 0529 PM) 
PSGR TRAMS («S RENO 0713 PM) 
YARO ENGMES 

HELPERS: 

LFTE ENGME 

WORK TRAINS: 

SNOW EQUIPMENT: 

DETOUR TRAMS: 

SWITCH 

TOTAL 



TRAIN MOVEMENT ACTIVITY THROUGH CFTY OF RENO 
Monday August 24.1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAM ID 

1MRVNPX-23 

1GESTKR-21 

tMCARC-22 

1ACAKS.23 

1MFRNPX.23 

1MSTNPP-21 

1GEBLLX-20 

1MSGLTJ-22 

1MOARO-23 

RENO(EST) 

12 36 AM 

; ..OAM 

8 36 AM 

8 00 AM 

12 36 PM 

3 35 PM 

5 45 PM 

6 05 PM 

10 20 PM 

WESTWARD 
TRAIN ID 

IMNPST-il 

1MOVSTJ-20 

1MLESTX.22 

1AKSBE-21 

1ZG10A-22 

RENO(EST) 

6 20 AM 

3 10 AM 

7 2C AM 

2 26 PM 

7 45 PM 

EAST TRAINS: 
TOTAL FREIGHT TRAINS: 

9 
14 

WEST TRAINS 

CATEGORY 2: (LFTE ENGME. WORK TRAINS, YARO ENG, HELPER SNOW EQUIPMENT, LOC/LS ETC): 

PSGR TRAINS («6 REI Q04S5PM) 
PSGR TRAINS: («$ REN 1 1749 PM) 
YARD ENGINES: 

HELPERS 

LFTE ENGME: 

WORK TRAMS: 

SNOW EQUIPMENT 

DETOUR TRAMS: 

SWITCH 

TOTAL: 



TRAM MOVEMENT ACTIVITY THROUGH CFTY OF RENO 
Tuesday August 25,1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD 
TR/ .N ;D 

1MOARO-23 

I L R V S T . 2 4 

1MSTNPP-23 

1MFRNPX-24 

tGETRPC-23 

1ZOAG1-25 

1MRVNPX-24 

1GSTUNC-23 

1MSTLSJ-25 

1M0AR0.2'. 
EAST TRAINS 

TOTAL FREIGHT TRAINS: 

RENOtEST) 

10 20 AM 

11 40 AM 

6 20 AM 

10 20 AM 

10 30 AM 

1 20 PM 

700 PM 

4 35 PM 

8 25 PM 

8 35PW 
10 

WESTWARD 
TRAIN ID 

1ZG10A.22 

tMROOA-23 

1CSKST.20 

lMSPFRX-24 

1MROOA-20 

tZG10A.23 

1GSMDST-11 

lMPVSTS-24 

WEST TRAINS 

CATEGORY 2: (LFTE ENGINE. WORK TRAINS, YARD ENG, HELPER,SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS («6 RENO 0623 PM) 
PSGR TRAINS («5 RENO 1135 AM) 
YARD ENGMES: 

HELPERS 

LITE ENGINE 

WORK TRAINS: 

SNOW EQUIPMENT 

OETOUR TRAMS: 

SWITCH 

RENO(EST) 

7 46 PM 

•2 45 AM 

I 00 AM 

7 40 AM 

3 25 PM 

6 35 PM 

4 30 PM 

I I 25 PM 

TOTAL: 



v5 
TRAM MOVEMENT ACTIVITY THROUGH CFTY OF RENO 

Wednesday August 26, 1998 

CATEGORY 1 (THROUGH FPcKSHT TRAM MOVEMENTS) 

EASTWARD 
TRAM 10 

1AOAKS-25 

1ZOAG1-26 

1CSTHR-22 

1(JEDHNC-25 

1MSTNPP-25 

RENO(EST) 

9 30 AM 

1 05 PM 

2 35 PM 

4 50 PM 

10 00 PM 

WESTWARD : 
TRAIN ID 

IGSMHST-II 

1LRVRV-24 

1MNPST.23 

1MNP3TJ.23 

1AKSBE-23 

1MROOA-24 

1ZG10A-24 

RENOtEST) 

4 10 PM 

3 36 AM 

7 25 AM 

4 4; ^M 

12 10 PM 

9 15 PM 

10 40 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS: 

S 
12 

WEST TRAMS 

CATEGORY 2: (LFTE ENGINE. WORK TRAINS. YARD ENC. HELPER.SNOW EQUIPMENT LOCALS ETC): 

PSGR TRAINS 
PSGR TRAINS («S RENO 1043 AM) 

YARD ENGINES: 

HELPERS 

LFTE ENGINE 

WORK TRAMS 

SNOW EQUIPMENT: 

DETOUR TRAMS. 

SWITCH 

TOTAL: 



v5 
TRAIN MOVEMENT ACTIVITY THROUGH CFTY OF RENO 

Thursday August 27,1998 

CATEGORY 1 (THROUGH FREIGHT TRAIN MOVEMENTS) 

EASTWARD , 
TRAM ID 

1MSTNPP-26 

1GSTLNY-24 

120AG1-27 

1MSGLIJ-25 

i;;ISTNF>P-27 

1LRVRV-27 

RENO(EST) 

9 26 AM 

7 36 AM 

230 PM 

3 45 PM 

720 PM 

10 43 PM 

WESTWARD 
TRAIN ID 

1MRCOA-24 

1MROOA 25 

1ZG10A-25 

RENO(EST) 

9 16 PM 

2 35 AM 

6 4SPM 

EAST TRAINS: 
TOTAL FREIGHT TRAINS: 

(WEST TRAINS 

CATEGORY 2 (LFTE ENGME. WORK TRAMS. YARO ENG. HELPER.SNOW EQUIPMENT LOCALS ETC), 

PSGR TRAINS (((6 RENO 0529 PM) 
PSGR TRAINS («5 RENC 1220 AM) 
YARD ENGMES: 

HELPERS 

LITE ENGME 

WORK TRAINS WKMRVR-26 

SNOW EQUIPMENT: 

DETOUR TRAMS: 

SWITCH 

TOTAL: 



TRAM MOVEMENT ACTIVITY THROUGH CITY OF RENO 
Friday August 28.1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

EAS1WARD 
TRAIN 10 

IMOARC-26 

1MORAC-25 

tACAKS-27 

120AG1-28 

1MSTNPP-28 

1MSTNPP-24 

RENO(EST) 

4 18 AM 

to 10 AM 

9 05 AM 

2 10 PM 

913PM 

11 20 PM 

WESTWARD 
TRAIN ID 

tGONYBC-21 

1LRVRV-27 

1GSNC.R-24 

1MROOA 27 

1MSPFKX 27 

1ZG10A-26 

RENO(EST) 

7 16 AM 

S30AM 

10 25 AM 

2 10 PM 

9 15PM 

6 15PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS I t 

WEST TRAINS: 

CATEGORY 2 (LFTE ENGME. WORK TRAINS. YARD ENG. HELPER.SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS ;»6 RENO 0552 PM) 
PSGR TRAINS (»5 RENO 0104 PM) 
YARD ENGMES: 

HELPERS: 

LITE ENGINE: 

WOR'v TRAINS 

SNOW EQUIPMENT: 

OETOUR TRAINS: 

SWITCH 

TOTAL 





vS 
TRAM MOVEMENT ACTIVITY THROUGH CFTY OF RENO 

Saturday August 29,1998 

CATEGORY 1 (THROUGH FRE'GHT TRAIN MOVEMENTS) 

EASTWARD : 
TRAM 10 

1MCARC-Z7 

1MFRNPX-27 

1MSTNPX-28 

1ZOAG1-29 

1MRVR0X-28 

RENO<EST) 

3 31 AM 

5 00 PM 

10 52 AM 

12 45 PM 

6 36 PM 

WESTWARD 
TRAIN ID 

1MNPSTX 16 

1GSWRPX.24 

1MNPST.24 

1MROOA-22 

1MOVSTJ-26 

1ZG10A.27 

RENOIEST) 

11 16 AM 

C 10 AM 

5 40 AM 

4 10 PM 

4 If) PM 

7 25 PM 

EAST TRAINS 
TOTAL FREtGHT TRAMS: 

) 
11 

WEST TRAINS 

CA I'EGORY 2 (LFI ̂  ENGME, WORK TRAINS, YARO ENG, HELPER.SNOW EQUIPMENT, I OCALS ETC): 

PSGR TRAINS (l»6 RENO 0521 PM) 
PSGR TRAINS (»" RENO 1144 AM) 
YARD ENGINES: 

HEIPERS 

LITE ENGINE 

WORI' TRAINS 

SNOW EOUIPMENT: 

OETOUR TRAINS: 

SWITCH 

TOTAL 



TRAM MOVEMENT ACTIVITY THROUGH CFTY OF RENO 
Sunday August 30 1998 

CATEGORY 1 (THROUGH FREKSHT TRAIN MOVEMENTS) 

tASTWARO 
TRAIN 10 

1MOARO-28 

1MFRNPX-28 

1MSGLIJ 28 

1MRVNPX-30 

RENO(EST) 

5 20 AM 

250 PM 

4 25 PM 

10 46 PM 

WESTWARD 
TRAIN ID 

1AKSBE.26 

1MNPS1-17 

1CC0PN-2'' 

1AKSRE-27 

tGON6H-18 

1MSPFRX-30 

1CSKST-28 

1ZG10A-28 

RENO(EST) 

12 30 AM 

I 05 AM 

4 46 AM 

9 30 AM 

I I 20 AM 

5 15 PM 

4 40 PM 

9 55 PM 

EAST TRAINS 
TOTA .«:«EIGHT TRAINS 

4 
12 

WEST TRAINS 

CATEGORY 2 (LITE ENGME. WORK TRAINS. YARO ENG, HELPER.SNOW EQUIPMENT, LOCALS ETC): 

PSGR TRAINS >..'6 RENO 0452 PMI 
PSGR TRAINS l«5 RENO 1108 AM) 
YARO ENGMES: 

HELPERS 

LITE ENGINE 

WORK TRAINS 

SNOW EQUIPMENT: 

DETOUR TRAINS: 

SWITCH 

TOTAL: 



TRAM MOVEMENT ACTIVITY TrtROUGH CITY OF RENO 
Monday August 31 1998 

CATEGORY 1 (THROt'JH FREKSHT TRAM MOVEMENTS) 

EASTWARD 
TRAIN ID 

tMSILIJ-20 

IMaTNPP-29 

1MOARC-28 

1LRVRV-29 

RENO(ESTI 

3 10 AM 

3 20 PM 

9 25 AM 

935 PM 

WESTWARD 
TRAIN 10 

lMNPSIB-18 

lMSPFRX-31 

1MROOA-26 

1MRVSTJ-27 

1MROOA-28 

RENO(EST) 

12 30 AM 

2 0 . AM 

60t>AM 

4 65 AM 

5 30 PM 

EAST TRAINS 
TOTAL FREIGHT TRAINS 

CATEGORY 2 (LITE ENGINE. WORK TRAMS. YARD ENG 

PSGR TRAINS (»6 RENO 0517 PM) 
PSGR TRAINS (»5 RENO 1034 AM) 
YARD ENGINES 

HELPERS 

LITE ENGIiiE 

WORK TRAINS 

SNOW EQUIPMENT: 

DETOUR TRAINS: 

SWITCH 

WEST TRAMS: 

HELPER.SNOW EQUIPMENT. LOCALS ETC) 

TOTAL: 
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Robert L. Evans 
Corporate Maxiager - Rail Transportation 

September 20,1996 

Mr VemonA. Williar. .. 
Secretaiy, Suriau; Trwuportatlon Board 

Dear Secretary Williams 

I am writing in resptvnse to the recent decision by the Sur&ce TraiMportation Board approviT-g the 
Union Pacific-Southem pacific metier. Occidental Chemical Corporation supported the nicrg«r 
and Occidental Chonical Curpurauon supports the Surfikcc Tranaportation Board deciscn in 
approving the merger of *he Union Pacific-Southem Pacific raikoad 

I am the Corporate Manager - Rail Transportation for OxyChem and I am res^nsible for 
purchasing raU tran^rtation in the Houston area as well as fi>r the United States. Securing 
competitive rail service, boxcar and/or intê nKxtal, is essoittal to oui ability to effectively service 
our customers as wdl a.« develop new market opportunities. 

One ofthe conditions outiined in the STB's UP-SP decision grants the Texas Modcan Ralway 
(To; Mex) trackage rights betwoen its line in Corpus Christi and Beaumont but with restricted 
access at Houston. I strongly tirge tbe STB to lift all service restrictions on the Tex Mex giving it 
fiill local seivice access in the greater Houston area. Full access would provide for a viable third 
rail competitor in Houston that could connect with other carriers in Beaumont including the 
Union Pacific, BNSF and the Kansas City Southom Railwtiy. ^ 

Respectfiilly yours, 

Robert L. Evans 

Occidental Cbemical Corporation 
Corporate OCBcc 
Occidental Tower, SOOS LBJ Freeway 
P O Box 809050 
Uallas, TX 75380 
972/404-3503 





I S E P 1 9 " 9 6 1 1 : 4 7 F R O M G - P R O I L T R 0 N 5 1 TO 3 1 2 0 . 2 9 2 7 5 9 8 4 P O G t . fe3a2/aa2 

TIG Z 
Georqi*F&cific Cofporftio^ is3 Pi«cr /t * snei NE ISOXO-IM?) 

^ P O. Sox /OSiJOS 
ABaM"". .Jeorpia 3C:-«*8-5S06 
Telephone (4(H) 652-4000 

Bob Trornpscn 
Genera/ Manager Tranaportation - PryJng 

September 18, 1996 

Mr. Vemon A. Williams 
Secretacy 
Surface Transportation Board 
12th Street 3od ConGtitution AveriLie, N.W. 
Room 2215 

Washington, D.C. 20423 

RE: Finance Docket 32760 

Dear Mr Secretary: 
Georgia-Pacific Corpcvatmn is a large shipper and receiver of tjuilding riate ia ; (lumber, plywood, onented 
strandboard, wallbc^rd. etc., We have faalrlies and conduct business ,n th s ea served in this proceeding, 
anr̂  we are vwitmg you to ewess support for Buriington Northem Sant.» Fo 6 f osrtion in this matter 

it IS our firm belief that for B^ISF to maintain a strong competitive presence un t̂er the newty granted nghts r. 
this proceeding the UPSP must open 100% of contract volumes at 2-1 poii its o the BNSF. We supported 
the UPSP rrwfger aid feel it J5 in our tong term best interests, but only <l a v abi a oompetiDve envffonmont is 
nurtured vvhich giv,.s ail part is a reasonable chance tc succeed in the matl;e(;4aoe-

By provKJing shippers vwlh the ability to make decwons on whether to r iodr y xHracl provisionfi (on volume 
incentwes penalties, etc), r^itional compeUtrve choices can be exerdsed. WiU out this modrlicatKxi. we 
could see littJn economic val:ie for us to award business, as volume pe< iait>< s t r .ncenirves could sen/e as 
an aconomic barrier to th© BNSF in rseir ability to compete effective^ ftr t h .« opportunrbos. 

Also we support the provwwo to » lwt a competithrebKl from BNSF in 338.8 , * « r e ^ 
modify tenns of a contract with a 2-1 shipper. This will aHcw us to negcaate in i way that wW preserve our 
competitiv i status at 2-1 points. We strongly believe that rt should be b .c sliip: er, nol the camer, who 
makes the decision as to wh.3t busmess is offered under any opening ct coi itrr 3t provis«ns.. 

We also strongly support tho * i t y ot the BNSF to serve new transtoacing ac: ities and new mduslnes on 
lines wliere they have ao^ui.od trackage .ights. The purpose of the Sufaoi T ansportation Board deciswo 
.n this proccoding as! understaid it was to preserve uOTpetition, and il is € ss.: ntial that the opbon to use 
transload faaiines in our nerotiaOons witf. earners not be limited. We raed lh<. abiKty to locate new faciiitjes 
which are open to corrpetin-:: carriers as a vehicle for maintaning our competi; ve options. 

Sincerely. 

Bob Thompson ^ 
General Manager - f ransportation Pricing 

"^NTERbD 
Office of the Secretary 

SEP 2 3 1996' 

E Part of 
Pub'-- Record 

** TOTfiL PfiGE.002 ** 
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September 20, 1996 

Via Hand Deliverv 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Roô n 2 215 
12th Street & Con s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Union P a c i f i c Corp., Union P a c i f i c RR. Co. and Missouri 
P a c i f i c RR Co. — Control and Merger — Southern 
P a c i f i c R a i l Corp., Southern P a c i f i c Transp, Co., 
St Louis Southwestern Rw. Co., SPCSL Corp. and The 
Denver and Rio Grande Western RR Co., 
Finance Docket No. 32760 

Dear Secretary Williams: 

Enclosed f o r f i l i n g are an o r i g i n a l and twenty copies of TM-
46, oimnents of Shippers i n Support of the P e t i t i o n of The Texas 
Mexican Railway Company t o Reopen De.-ision No. 44. Also enclosed 
i s a 3.5" floppy computer disc containing a ccpy of the f i l i n g i n 
WordPerfect 5.1 format. 

Sincerely, 

— E N T E R E C — 
Office o« the Secretary 

Enclosures 5|p g 'f i996 

Paftot 
Public RacoirJ 

Richard A. A l l e n 

CORRESPONDENT OFFICES: LONDON. PARIS ANO BRUSSELS 
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CHAPARRAL 
STEEL 

300 Ward Road • Midlothian, Texas 76065-9651 • (214) 775-8241 

September 17, 1996 

Hort jrable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12 St & Constitution Ave NW 
Room 2215 
Washington, DC J0423 
Attention: Finance Doeket 32760 

Dear Mr. Williams: 

Chaparral Steel is conc?med regarding two issues raised by the Surface Transportation Board's 
decision in the Union Pacific/Southem Pacific merger proceeding (Finaiice Docket 32760). 
C'<mpetition for rail services will be adversely affected, and our rail transportation options 
diminished, onlcss the Board acts favorably. 

The first issue relates to the Board's decision to require UP/SP to make 50% of the volume- of 
each contract they have with shippers at points now served only by the UP and SP available to 
the BN/Santa Fc. This requirement asstires competition between the UP/SP and the BNSF and 
also allows BNSF to have iinmediate access to a traffic base. Chaparral's concems are that the 
UP/SP may try to limit BN/Santa Fe'" ability to compete for traffic. By clarifying this issue and 
stating that the UP/SP must allow all contract volumes at 2-to-l points, regardless of any prior 
commitments, be made available to the BN/Sania Fe, the Board would strengtticn' true 
competition among Westem Railroads. 

The second issues is to clarify that the BN/Santa Fe will have the right to serve all new facilities, 
includinu l̂ ansload faciluics, located on any UP cr SP line over which BN/Santa Fe is to receive 
trackage rights as a condition to the Boards approval of the merger. 

1 appreciate your attention to tiiese issues. Without proper clarification competition among 
Westem Railroads would be compromised. 

Sincerely, 

Doug Starosta 
Manager-Transportation & Distribution 

ENTERED 
Otfic«o1th« Secretary 

SEP 2 0 199̂ 1 

Partof 
Public Rscor* 
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Public Receid 

Monsanto 
Th* ChemlctI Group 
800 N. Lincberg~ Bouisvgfd 
Sf Loi.a. Missouri 63'67 
PrKjne (3-4)684-1000 

September 18, 1996 

Mr Vemon A. Williams, Secretary 
Surface Transportation Board 
Department of Transportation 
12th Street & Constitution Ave., Room 2215 
Washington. DC, 20423 

Re: Union Pacific / Southern Pacific Merger 
Finance Docket No. 32760 

Dear Mr. Williams: 

Th'-s is Monsanto's verified statement submitted to advise the Sur&ce Transportation 
A Board of Monsanto Company's position and comments on both the BN/ATSF's and UP/SP's 

• requests fot clarification regarding the questiom of interpretation raised by the Board's decision 
in the Union Pacific / Southern Pacific merger proceeding (Finance Docket No 32760). First, 
the Board's requirement that the UP/SP open at least 5094 of the vohune of each contrBCt it has 
with shippers at points now served by only UP and SP and no other rail carrier. Second, the 
Board's requirement that BN/Santa Fe will have die right to serve any new fecilitics, including 
transload fedlities, located on any UP o? SP line over w*uch BN/Santa Fe is to receive trackage 
rights as a condition to the Board's approval cf the merger 

Monsanto Con̂ iany is a global comjjany producing chemicals, fibers, consumer iawn care 
products, food additives, agricultural chemicals, agricultural seed, pharmac,;uiicals, pl̂ itics. and 
specialty products. Monsanto has over twenty fi)ur (24) production fisdlities in the United States, 
and purchases numerous raw materials from vendors nuiubering in the thousands. Monsanto, in 
conducting its business, uses rail transportation in all of the domestic US states using all of the 
class 1 railroads, and many ofthe short lines in order to meet our shipping needs We have been 
identified as being a 2 to 1 shipper under the terms of the UP/SP merger. 

My name is L. Lee TheUmaa I am Rail Transportation Manager for Monsanto Company 
I am responsible for procurement of rail transportation services, selection of rail vendors, and 
negotiating rail freight and service contract terms and conditions. 

Monsanto would like to comment on both the BNSF's and UP/SP's requests for 
N clarification of the issues. We support an interpretation which aflBjrds BNSF fiill opportuoity to 

J develop suflBcient trafiBc in order to provide service competitive with the UP/SP aiui which 

A ijnil 0» McfiMnio Company 
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preserves post merger competition. We fiirther believe that is what the STB intended in Fmance 
Docket 32760. 

Monsanto beUeves that the Board wisely recognized the potential for reduction of 
competition resulting from the merger and appropriatdy Lnposed conditions designed to ensure 
and preserve post merger competition and the Board's record cleariy shows that it intended the 
BNSF to compete and be a viable competitor with the UP/SP. The Board previously stated that 
the UP/SP did î ut go &r enough in addressing cenain adverse competitive eSEocts and therefore 
the Board intended to clearly expand the UP^SNSF and UP/CMA Agreements to provide 
meaningfiil competition by and trafSc density for BNSF 1 ii« . or ding in the STB conditions is 
clear and unambiguous. 

An interpretation of these two conditions winch provides the greatest opportunity HOT 
meaningfiil competition and the development of significant trafBc density for the BNSF would be 
Uie most appropriate given the magnitude â t* potential inq>act ofthis merger. 

Therefore, we urge the Board to clarify it's ruling on the 50% volume provision to ensure 
the BNSF's access to sufficient vohimes of tn^c and to protect shippers rights to choose ̂ c b 
percentage of their traffic is to be open to which carrier, if in fact no more than 50% ofthe traffic 
is to be open n̂d we also ui;ge that the Board reject the recent petition filed by the UP/SP as it 
will signifia-iitly narrow the opportunities for shippers to enjoy the benefits of conqietirion 
intended by the Board's requirements. 

Thank you in advance for yjur interest and consideration of Monsanto's statement. 
Monsanto supports the STB in its responsibility for and efforts toward pieserving and enhancing 
head-to-head rail tranrportatioo. 

I ask that this statement be made a part of die offidal record in this proceeding. T certify 
under the penalty of peijury that the loregoing is true and correct. Further, I certify that i am 
qualified and authorized to fib this statement on behalf of Monsanto, executed on 
September 18. 1996. 

Sincerefy, 

L. Lee Thellmta 
Rail Tranqx>rtation Manager 

CC: 
G. L. Brasier, Monsanto 
D. £. Williams, Monsanto 
J. E. Wilson, Monsanto 

Erika Z. Jones, Esquire 
Mayer, Brown & Piatt 
2000 Pennsylvania Ave. NW 
Suite 6500 
Washington, DC 20006-1882 
Council for BNSF 

Arvid E. Roach n. Esquire 
Covington & Burling 
12C1 Pennsylvania Ave NW 
P.O. Box 7566 
Washington, DC 20044 
Council for UP/SP 





Hoechst Celanese 

September 16, 1996 
RCS:039:96 

The Honorable Vemon A. Williami 
Secretary. Surface Transportation Board 
12th Street and Constitution Avenue, N.W. 
Room 2215 

Washington, U.C. 20423 

Re- Finance Docket 32760 

Dear Honorable Williams: 

Chemical Group 
Hoechst Celanese Corporation 
1601 West LBJ Freeway 
POBox 819005 
Dallas. TX 75381-9005 
214 277 4000 

Hoechst Celanese Chemical Group, Ltd. (HCCG) is a producer and shipper of bulk commodity chemicals. 
HCCG has a facility in Bishop, Texai vs hich is located in the area served in tliis proceeding. Our purpose 
in wnting to you is to support Burlington Northern Santa Fe's (BNSF) position in this proceeding. 

This is to declare our company's ' upport to ths BNSF petition for clarification of the Surface Transpor­
tation Board's decision to modify any contrt-ts Union Pacific'Souihem P,-cific (UPSP) has with shippers 
at 2-1 p •ints. We also take the position that the UPSP petition to limit shippers' protections regarding new 
facilities and iranrjoad facilities should be denied on the basis that the petition, if granted, will limit 
competition. 

This issue relates to the Board's requirement that the BNSF will have the right to serve any new facilities 
located on any UP or SP line over which BNSF is to receive trackage rights as a condition to the Board's 
approval ofthe merger. UPSP has recently filed a petition wiJi the Board which attempts to significantly 
narrow the opportunities for shippers to enjoy the benefits of competition intended by the Board's 
•• 'lirements. 

Hoechst Celanese Chemical Group, Ltd. opposes UPSP's p. jposed limitation. Our facility in Bishop, 
Texas would be negatively affected > the UPSP's proposal to eliminate competition on the segment 
bevv een P'acedo and Harlingen, Texas. 

HCCG supported the UP/SP merger with the understanding that, if approved, competitive rail transpor­
tation would be enhanced, not more restrictive as per the UPSP proposed limitation. 

We. therefore, take the position that the UPSP petition to limit competitive access should be denied on the 
basis that it w.ll limit competition. 

y 

Very tru' yours, 

Richard C. Seawright ^ 
Manager, Rail Management 

cc: R. B. Gengelbach 
J. T. McMahon 
W. Love 
J. P. P̂ advansky ̂  

ENTERED 
Office of the Stcreta^ 
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AMERiCAN HONDA MOTOR CO., INC. 
1919 Torrance [5oule\'ard • Torrance, CA 9'">501-2746 

(310) 783-2000 

September 13,1996 

Honorable Vemm A. Wuliams, Secretary 
Surface Transportation Board 
AITN: Finance Docket 32760 
12th Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D.C. 20433 

Dear Sir: 

RE: FINANCE DOCKET̂  32760 

American Honda Motor Co., Inc. is a significant shipper of automobiles, machinery, and 
related products that has direct access to both the Burlington Northem Santa Fe (BNSF) 
and the Union Pacific (UP). 

In order to maintain a competitive environment subsequent to the merger ofthe UP and 
Sc 'itbern Pacific Railroad (SP). believe it important for the BNSF to have direct 
parti', ipafion in determining the sl̂ ipper p.oints where the UP/SP must open at least 50% 
ofthe volume of each ronttact they have witli shippers at points served only b} the 
UP/SP and no other rail carrier. 

In addition, we believe the UP/SP must open 100% of all 2-to-l points to competition 
from BNSF. This is imponant in order to prevent the possibilicy of anU-competitive 
tactics. 

These two issues are important to American Honda Motor Co., Inc. in order to maintain 
the benefits of competition available to our company prior to the UP/SP merger. 

Sincerely, 

Dave Ilaney 
Sr. Manager - Distribution 

/rh 

ENTEREb 
0«ic« ofthe Secretary 

SEP 2^m' 

S Partef 
PuMc f\9cm(4 





1 
LAROCHC INDUSTRIES INC. 

1100 JOHNSON FE.IRY RC^D N E. 
ATLANTA. GA 30342-1703 

(404)851-0300 

September 13, 1996 

Honorable Vemon A. WiUiams 
Secretary 
Surface Transportation Board 
12th St. & Constitutic 1 Avenue NW 
Room 2215 
Washington, DC 20423 
Attn: Finance Docket 32760 

, ) 

Dear Mr. WiUiams: 

We are writing to request that the STB clarify the so called "50% of volume" provision in 
Southem Pacific Corporation and Union Pacific merger authorized in Finance Docket 
32760. In discussions with BNSF and SP-UP, it seems no one is sure how the SOVo of 
traffic now moving under contract with SP or UP on - 2 for one tracks is to be open for 
competitive bidding by BNSF. 

The only way for this to etTectî ely work is that shippers have the right to open any of 
these contracts tiow moving along the 2 - for - 1 lines to BNSF; and, that any volume or 
incentive provisions in such contract be pro-rated to September 11, 1̂ 96. 

Also, ail new facilities located on any LP or SP line over wbich BNSF is to receive 
trackage rights as a condition of merger. This should be very clear. All includes ^very 
new facility. 

) 

LaRoche has an Ammoniimi Nitrate plant at Geneva, Utah, that pre-merger was served by 
SP and UP. We also have tran-loading facilities in Nevada that would be effected by 
merger. We are also a member of CMA and it has been our linderstanding since the 
CMA agreement that all new facilities located on any UP or SP line, over which BNSF 
received trackage rights as a condition of merger, would be served by BNSF. 

ENTERED 
Office cf the Secretary 

SFP 1 8 t996 
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Finally, we did not oppose the merger because we were assured that any contracts along 
the 2 - for - 1 lanes could be open to BNSF; and, any new facility along these s-ime lanes 
would be served by two carriers. 

Very truly yours. 

Dean W. DeVore 
Transportation Manager 

y 

DWD/sk 

J 





i & R Timbsr Co., Inc. 
>.0. Box 599 
San Augustine, Texas 7597?. 

September 12,1996 

Honorable Vernon A Williams, Secretary 
Surface Transportation Board 
12th St & Constitution Av? NW 
Room 2215 

Washington, DC 20423 

Attention: Finance Docket 32760 

Dear Sir: 
This to to urge the board to support the shippers rights as advocated 
by BN/Santa Fe. 

Please clarify that shippers must be protected by the Contract-Reopener 
cond'tion and also to deny the UP/SP effott to limit shippers protections 
regarding new shipping facilities, inciuding new transload facilities. 

Sincerely, 

licky Loirf, Secretary 
L & R Tifnber Co., Inc. 

Office of the Secretary 

SEP 2 0 w*' 
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Robertson Tie & Lumber Co., Inc. 

y Route 5 Box 121, Center, Texas 75935 Phone 409/598-5948 

9-12-96 

Honoiable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12 St. & constitution Ave. NW 
Room 2215 
Washington, DC 20A23 
Attn: Finance Docket 32760 

Dear Sirs: 

This is to urge the board to support the shippers rights as advocated 
by BN/Santa Fe. 

Ple?se c l a r i f y that shippers must be protected by the contract-reopener 
condition and also to deny the UP/SP eff o r t to l i m i t shippers protections 
regarding new shipping f a c i l i t i e s , including new transload f a c i l i t i e s . 

Sincerely, 

Randy Robertson 
Robertson Txe & Lumber Co., Inc, 

— m m h — 
Office ot the Secretary 

SEP 2 0 M l 
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Desticon 
Transporiation 
Services Inc. 

100. 8431 - 160th Street 

Surrey. British Columbia 

Canada V3S 3T9 

Telephone (604) 597-0708 
Fax (604) 597 7464 

} lonorable Vemon A Williams September 12. 1996 
Secretary 
Surface Transportaiion Board 
12th St & Constitution Ave NW 
Room 2215 
Washington, DC 20423 

Attention: Finance Docket 32760 

Kei L. Contract-reopener condition 
2, S}iipps:s!j3roi£clkmiregar4'iig.ne 

We are writing to express our concenis regarding tne above-mentioned issues in connection with 
the UP/SP merger proceedings. 

The Board has required that UP/SP open up at least 50% ofthe volume of each contract it has 
with shippers now served only by UP and SP. Unless the Board takes funher action in connection 
with contract volume incentives, BN/Sante Fe's ability to effectively compete on these volumes 
could be tm- 'uly restricted. 

We understand that BN/Sante Fe has suggested method* of clarifying the contract-reopener 
condition to prevent the possibility of anticompetitive tactics. 

Seconal;,. e question UP/SPs recent proposal to restrict BN/Sante Fe's right to offer sen ices to 
new stiipping fadlities lliat are located on any UP or .TP line over which trackage rights have b̂ en 
grimted as a condition ot the merger. 

In both cases we believe that shipper rights, as advocated by BN/Sante Fe, should be protected. 

'Iliank-you for your consideration. 

Sincerely, 
Desticon Transporiation Services Inc., 

Jade M. Stevenson 
President 

ENTERED 
Office of the Secretary 
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SOLVAY 
POLYMERS 

Jbuality Polymers Through Technology and People 

Mr. Vemon A. Williams 
Secretary, Surface Transportation Board 
12th Street & Constitution Avenue, N.W. 
Wasiiington, D.C. 2 0 423 

Dear Secretary Williams: 

Date: Sept., l l , 1996 

One ofthe conditions outlined in the STB's decision to approve the UP-SP merger granted the Texas 
Mexican Railway (Tex Mex) trackage rights between its line in Corpus Christi and Beaumont but with 
restricted access to Houston. Solvay Polymers strongly believes that these restrictions do not provide for 
adequate competitive rail options into Houston, anU we strongly urge tbe STB to lift all service restrictions 
on the Tex Mex giving it full lo<;al service access in the Greater Houston area. Full access would provide 
for a viable third rail competitor m Houston that could connf ct with other carriers in Beaumont including 
the Union Pacific, BNSF and the Kan.sas City Southem Railway. 

As the Direaor of Logistics and Customer Service fo«- Solvay Polymers, Inc. I am responsible for 
procurement of all transportation services- rail, motor, and other. Solvay Pol>Taers is a manufacturer of 
polyolefins with ou. facility located in Deer Park, TX on the Houston ship channel. We manufactures 
over 2 billion pounds of plasuc resin aimually, all of which is shipped in privately owned covered hopper 
cars. Last year we made approximately 10,500 rail shipments wi»Ji 2700 cars. Securing competitive rail 
service is essential for us io eflfeciiveiy service our customers as well as develop new market opportunities. 
Transportation costs alone comprise 20% cf product value. 

Just eight years ago five rail caniers served the Flouston marketplace. Shippers' competitive options have 
been reduced to just two carriers in tiiis short time period. With the recently completed BNSF merger and 
the approved UP-SP merger, these two carriers will conuol 88 percent ofthe petrochemical rail carloads 
to and from Texas and 100 percent ofthe petrochemical rail carloads originating or terminating in the 
Houston area. These limited rail options do not provide adequate competition to keep service levels high 
und rates low. 

Rcspectlully yours. 

//l<;/yjy 
Mike Scherm 
Director of Logistics and Customer Service 

J 

g:\dmd\kcsdraft.doc 

Solvay Polymers. Inc. 
3333 Richmonfl Avenuft Houston. Texas 77098-3099 Mailing Address: PO. Box 27328, Houston, Texas 77227-7328 
713.'S25-4000 Fax: 713/522-2435 Customer Services: 1-800-527-5419 





THE HLRITAGF fiKOlJP 
P O BOX 6812.1 5400 WEST »6 !H STRb l : l INDIANAPOLIS. IS 4*,̂  

o r ) 872-6010/FACSIMi l . t #JP.879-8145 

September I I , 1996 

Mr. Vernon A. Williams 
Secretary, Surface Transportation Board 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 

Dear Secretary Williams: 

I am writing in response to the recent decision by the Surface Transportation Board approving the 
Union Pacific-Southem Pacific merger. My company does not believe the decision provides for 
adequate competitive rail options in the greater Houston area, even with the conditions imposed 
in the decision. 

As the Rail Coordinator for the Heritage Group, I am responsible for securing competitive rail 
rate contracts for the transportation of everything from asphalt to petro-chemicals from various 
points across the United States, including the greater Houston area. Securing competitive rail 
service is essential to our ability to effectively service our customers, as well as develop new 
market opportunities. 

W ith the recently completed BNSF merger and the upcoming UP-SP merger, these two giants 
will control 88% of the petro-chemical rail carioads to and from Texas and 100 % of -hat 
originating or terminating in the Houston area. How can these mergers possibly guarantee my 
ability to secure both competitive rates in this area, as well as keeping service levels high? 

One solution to this problem wouid bp to allow the Texas Mexican Railway trackage access to the 
greater Houston area At this time, the UP-SP decision will grant them trackage rights between 
its line in Corpus Christi and Beaumont but with restricted access at Houston. The Heritage 
Group strongly urges the STB to lift all service restrictions on the Texas Mexican Railway giving 
it flill local service access in the greater Houston area. Full access would provide for a viable 
third rail competitor in t.his area that could connect with other carriers in Beaumont including the 
UP, BNSF and KCS. 

Respectfully yours, ^ 

Gary Ulerick 
Rail Coordinator 

! 1 ENTERED 
Office of the Secretary 
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ARISTECH CHEMICAL CORP. 
600 GRANT STREET, ROOM 1020 

PITTSBURGH, PA 15219 
412-43.1-7663 

FAX 412-433-7544 

CORPORA TE LOGISTICS 
AND RELA TED SER VICES 

FAX transmission cover sheet 

Dale: September 10, 1996 

To: Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board \ 
12th Street and Constitution Avenue S. W. \ 
Room 2215 \ 
Washington, DC 2G423 

Fax U: 202-638-1045 ;L 

Attention: Finance Docket 32760 

'-.^icrlED i ; 
C«ic9 of t^o Sccrc.t^rv i 

' .y~ P.ibi'c Reccrc 

\ ! 

l i 

YOU SHOULD RECEIVE PAGE(S) IN CLUDING THIS COVER SHEET. 
IF YOU DO NOT RECEIV E ALL THE PAGES, PLEASE CALL 412-433-7668 

Dear STB Board Members: 

My name i.s Phillip C. Rine. I am the Corporate Manager, Logistics and Related 
Services for Aristech Chemical Corporation, Pittsburgh, Pennsylvama. 

Anstech Chemical has manufacturing plants located in Pennsylvania, Ohio, West 
Virginia, Kentucky and Texas. Competitive railroad service is critical to the 
chemicals and plastics industries which we serve. 



The purpose of my letter t<)day is to urge the Siuface Transportaiion Board to 
support BN/Santa Fe's efforts to clarify the Board's decision in two ways. 1) to 
clarify that shippers must be protected by the contract-reopener condition and 2) to 
deny UP/SP's effort to limit shippers' protections regarding new shipping facilities, 
including transload facilities. Unless the Board acts favorably on these issues, 
competition for rail services will be adversely affected, and shipper rail 
transportation options may be significantly diminished. 

Aristech Chemical Corporation is requesting the Board members' support for 
shipper rights as advocated by BN/Santa Fe. 

Thank you for receiving this letter. We look forward to your favorable support of 
our urgent request. 

Sincerely, 

Phillip C. Rine 
Corporate Manager 
Logistics and Related Services 





. .RISTECHi: 

Ansiecfi Chemical Corporaiion 
600 Grant Street 
Pittsburgh. PA 15219-2704 
412/433-2747 
leiex: 6503608865 
Answer Back: 650360e865MCI UW 

September 11, 1996 

Mr. Vemon A. Williams 
Secretary, Surface Transportation Board 
12th Street & Constitution Avenue N W 
Room 2215 
Washington, DC 20423 ^ 

Dear Secretarv Williams: 

I am writing in response to the recent decision by the Surface Transportation lioard approving 
the Union Pacific - Southern Pacific merger. My cotnpany does not believe the decision 
provides for adequate competitive rail options in the Greater Houston area, even with the 
conditions imposed in the decision 

As the Corporate Manager, Logistics and Related Services for .Aristech Chemical Corporation, I 
am responsible for all aspects of purchased rail transportation Aristech Chemical Corporation is 
a mujor manufacturer and shipper with two worid-ciass facilities in the Houston area. Securing 
competitive rai! service is essential to our ability to effectively serve our customers as well as 
develop new market opportunities. 

Just eight years ago, five rail carriers served the Houston area. In less than 10 years, shippers' 
competitive options will be reduced to just two carriers. With the recently completed BNSF 
merger and ths upcomii.g UP-SP merger, these two giant carriers will contnjl 88 percent ofthe 
petro-chemical rail carloads to and from Texas and 100 percent of the petto-cheuiiciJ rail 
carioads originating or terminating in the Houston area These limited rail options do not 
provide adequate competition to keep service levels high and rates low. 

One of the conditions outlined in the STB's UP-SP decision grants the Te ̂ âs Mexican Railway 
(Tex Mex) trackage rights between its line in Corpus dnsti and Beaumont but with restricted 
access at Houston. I strongly urge the STB to litl all service restrictions on the Tex Mex, giving 
it full local service access in the Greater Houston area Full access would proNnde for a viable 
third rail competitor in Houston that could connect with other carriers in Beaumont including, the 
Union Pacific, BNSF and the Kansas City Southem Railway. 

Respectfully yours, 

Phillip/. Rine 
Corporate Mar ager 
Logistics and Related Services 

r-NTeRED 
Office of the Secretarv 
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Kniqhtsbridge Drive 
Hamiltrn Ohio 45020 
513 868-4974 Fax 513 868-5778 

Richard E rferlh 
' -ansportalion/Distribution Manager—Commerce, Regulatory Affairs 
and Organizational itriDrovement 
Corporate Transportation Distribution 

Chcmpion 
;^harnpH;n inlern.ilion.ii "orporation 

September 12, 1996 
L i 

Offico of !hc Sscrf'-.t.rv "T, 

The Honorable Vfirnon A. Williams 
Secretary 
Surface Transportation Board 
12th Street and Constitution Ave., N.W. 
Room 2215 
Washington, D.C. 20423 

re: Finance Docket No. 32760, Union Pacific Corp., et al --
Control and Merger -- Southern Pacific Corp., et al. 

Dear Secretary Williams: 

On August 29, 1996, the primary applicants in the above named proceeding 
filed a petition (captioned UP/SP 275), pursuant to 49 C.F.R. 1117.1, 
requesting the Board clarify certain aspects of Decision No. 44 or in the 
alternative, a petition to reopen pursuant to 49 C.F.R. 1115.3 on the ground of 
material error. 

On September 3, 1996, attorneys for the Burlington Northern Railroad 
Company anc the Atchison, Topeka and Santa Fe Railway Company filed a 
petit'on (captioned BN/SF -65) with the Board L ;eking clarification cf that 
portion of Decision No. 44 dealing with modification of contracts for shippers 
at 2-to-l points. 

Champic'^ International Corporation participated in this proceeding (see 
Decision No. 44, pages 76 and 193) as a party of record. At the "equest of 
the parties who now seek Board clarification. Champion respectfully submits 
these additional comments related to issues raised by the parties. 

The UP/SP -275 petition relates to the Board's decision to require UP/SP to 
open up dt least 50% of the volume of each contract it has with shippers at 
points now served only by UP and SP and no other rail carrier. The Board 



re: UP/SP Finan^-e Docket No. 32760 page 2 

reasoned this requirement would ensure shippers receive benefit from 
competition between UP/SP and BN/SF and to "ensure that BNSF has 
immediate access to a traffic base sufficient to support effective trackage 
rights operations." Champion International is not directly affected by this 
condition; however, we urge the Board to give broad interpretation to this 
condition io foster and continue direct rail to rail competition. BNSF should be 
provided every opportunity to be, at a minimum, as competitive as SP in these 
lanes. Since the BNSF has been put on notice by the Commission that it is 
expected to compete vigorously on these trackage rights and "that a failure to 
conduct trackage rights opercitions in these corridors could result in termination 
of BNSF's trackage rights and substitution of cnother carrier, or in divestiture", 
it is only fair that the Board be broad rather than narrow in its clarification. 

Champion also responds to the primary applicants, UP/SP, in their petition 
UP/SP-C75 concerning transloading facilities. This petition asks the Board to 
clarify a) the BNSF's right to serve new transloading facilities located on the 
UP cr SP lines on which BNSF will have overhead trackage rights, and b) to 
restrict, based upon its clarification, that the BNSF's right to serve new 
transloading facilities is not to be used as a conduii for access to shippers 
located on overhead trackage rights lines and served exclusively by the UP or 
SP. 

The Verified Statement of applicant's witness, Richard B. Peterson (see UP/SP-
275, attached statement at pages 3 and 4 citing Champion as an example) 
argues thai a literal reading of thf- Board's transloading condition would go 
beyond pre serving the status quo. UP/SP contends that the BNSF could locate 
a transloading facility immediately adjacent to a shipper that is now exclusively 
served by one of the merging railroads on a line where BNSF will receive 
overhead trackage rights, and to handle traffic to or from that shipper via 
transloading, even though the shipper has no remotely comparable transloading 
option wa the other merging railroad today. 

UP/SP's witness Peterson asserts that BNSF could, under the transloading 
condition approved by the Board, build a new transloading facility at Moscow, 
Texas and use it to move Champion's traffic thereby improving , not 
maintaining, competition. However, Champion's claim that the BNSF transload 
facility at Cleveland, Texas, 30 miles to the south, "may be eliminated as a 
post merger compet'tive alternative in the wake of the various realignments 
triggered by the BNSF agreement" was clearly rejected by the Board. (See 
Decision No. 44, page 133, CIC International Corporation.) The Board 
indicated, " if anything, this reload operation will be strengthened because of 
BNSF's ability to route reload traffic over UP/SP's Houston Memphis line". 



re: UP/S,P Fitiance Docket No. 32760 page 3 

Champion believes the Board's current language on this subject in Decision No. 
44 should stand. If the BNSF determines that it can be more cost effective 
and efficient by building a reload facility at a place other than Cleveland, Texas 
to serve customers, including Champion, the BNSF should not be prohibited 
from gaining those efficiencies as a result of a condition to this merger. The 
BNSF is clearly Champion's preferred option to SP rail service (see 'oP/SP-230 
at 287; the BNSF received 93.4% of Champion's reload traffic between 
January and October, 1995). In this instance, a new transload facility would 
be a replacement, albeit at a new location. UP/SP can compete against a new 
transload facility for Champion's traffic since Champion is served by the 
combined railroad. 

UP/SP asks the Board to restate the transloading condition by specifically 
ordering BNSF not to set up a transloading facility on a trackage rights line to 
handle the business of an exclusively served shipper on that same line or on a 
nearby branch of that merging railroad. Any such restatement of the 
transloading condition would be contr?.y to the Board's requirement that the 
BNSF compete vigorously against the UP/SP where trackage rights have been 
granted. 

In addition, we would urge the Board not to impose any condition or wording 
which would prevent a new third party from establishing a transload facility 
served by UP/SP and / or BNSF. 

Champion respectfully prays that the Board allow its transloading condition 
stand as ordered in its original decision; or in the alternative, not to restate the 
order in any manner which would preclude the BNSF from being cost effective 
and efficient as an existing alternative nor prevents a new transloading 
business from beinq developed by third parties. 

Sincerely, 

Richard E. Kerth 
Transportation Manager-
Commerce, Regulatory Affairs & 
Organizational Improvement 

cc: All Parties of Record 





September 11, 1996 

The Honorable Vemon A. Williams 
Secretary 
Surface T ranspo r ta t i on Board 

12th Street & Cdnstitution Ave, N.W. 
Room #2215 
Washington, D.C. 20423 

Attention: Finance Docket #32760 

) 

Dear Mr. Williams: 

I am writing this letler to voice our opinion on a matter that is vital to oiu- company. 

At present we are shipping 400 plus railcars per year ftom Tionesta, Califomia to our unloading site 
at Bombay, Rio Linda, Califomia. We anticipate these sliipments to show a continued increase over 
the next several years. 

At present the routing i? B.N. to Bieber, Califomia, a d stance of about thirty-five miles, tlien U.P, 
tc oiir Bombay siding at Rio Linda, a distance of about two hiindred & fiftv miles. 

TTiis has always been a problem because of the two rail ctirriers. It has been more costly because of 
tî ic two lip"^, each wanting certain revenues, and much time lost because of extra switching. 

We operate our own cars and pay a certain fee per month. The extra switching time causes us to 
have many iess cycles, obviously costing u. extra money. 

We supported the merger, but were concemed by again having a second railroad involved to do our 
switching Rio Linda, Califomia, hence adding additional costs. 

Enclosed is our letter of support aated October 11, 1995 showing our concem in paragraph Nn. '\.. 
highlighted. 

3400 Kauai Court #206 • Reno, Nevada 89509 
PHone: 702/8P6-3399 • Fax; 702/826-4090 

TRTERED 
Offico of the Secretary 
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The Honorable Vemon A. Williams 
Jf September I I , 1996 

Page Two 

We urge you to support B.N./S.F., efforts to clarify the Boards' decision in two ways: 

1. To clarify that shippers be protected by the contract- reopener condition and; 

2. To deny UP/SP's effort to limit shippers' protection regarding new shippiiig facilities, 
including new transload facilities. 

We would be happy to do whatever necessary to accomplish this. 

Thank you. 

Sincerely, 

Niilo Hyytmen 
President 

NH/dgg 
Enclosure 



October 11, 1995 
t " . » . . ; ' : . ?TJsa. " '^Bi^ i 

• T<: ^y. 

Verified statement of Niilo Hyytlnen on behalf of Glass IVItn Pumice concerning the 
proposed merger of the Union Pacific and Southem Pacific Railroads. 

I am Niilo Hyytinen, oresident of Glass Mtn Pumice. I founded Glass Mtn Pumice in 1977 and 
have managed it since its inception. 

Glass Mtn Pumice mines and distributes volcanic pumice for a variety of industnal and building 
uses at its locatcn near Tionesta, CA on BN-ATSF railroad. 

The bulk of our product is shipped by rail to our Rio Linda, CA distribution yard switched by 
Union Pacific railroad at Bombay, CA. We are concemed that whoe'er switches our receiving 
location (Bombay) that it results in the lowebt possible freight rate. 

Historically, one of our obstacles when shipping rail is that the two railroads must be combined 
to provide each one with some relatively short mileage hauls. This phenomenon produces some 

) disproportionately higher freight rates, when the hauls of the two railroads are combined and 
the prices are then furnished to us. 

We also operate a reload on Southern Pacific railroad at Perez, CA on the so-called Modcc 
cuic'J line, in an attempt to reach customers served by that railroad. 

With the sale of the Bieber Line (south of Bieber) to the BN-ATSF, they wili achieve a longer, 
single-line service from our mine to serve customers switched by either of those two 'ailroads. 

Therefore, we strongly support the merger of Union Pacific and Southern Pacific railroads. 

Southem Pacific will be strengthened by the financial stability of Union Pacific railroad and 
competition in the Western United States along a north south axis will be preserved by the sale 
of the Bieber line to the Burlington Northern railroad. 

Additionally, the combined car flet.s ofthe UP-SP and BN-ATSF should enhance the availability 
of cars for loading pumice to Glass Mtn Pumice. 

We urge consideration of this transaction for the benc-fit of ourselves and other rail shippers and 
receivers who can benefit from it 

Sincerely. 

yy^^z^-
Niilo Hyytinen, Pr^ident 
Glass Mtn Pumice 

3400 Kauai Court #206 • Reno. .Nevada 89509 
PHone: 702/C26-3399 • Fax: 702/826 4090 





FRANKUN INDUSTRIAL MINERALS 

September 12, 1996 

Honorable Vemon A. Williams, Secretary 
Surface Transportation Board 
12th Street & Constitution Ave , NW 
Room 2215 
Washington, DC 20423 

Dear Secretary Williams: 

RE: Finance Docket 32760 

We VS writing to you in support of the Board's dedsion in the Union PacIfic/'Southem Pacific merger 
to incorporate provisions which promote competition for rail service. That decision included two 
provisions which wt fmd particularly favorable. 

First, the decision included a requirement that the; UP/SP open at lea.«it 50 percent of the volume of 
each contract it has with shippers now served by only UP/SP and no other carrier. We believe that 
this provision was designed to expeuue the implementation and opening of trackage rights for 

y competitive carriers, and particuiariy the BNSF. This snould lead to shippers having the opportunity 
to solicit competitive bids and to inaintaining a competitive freight environment 

Secondly, we also support the provisions which v -uid allow the BNSF the right to serve any new 
facilities, including transloading, located on UP/S nes over which the BNSF or any othei c?rrier 
was to have trackage rights. Again, we see this as a provision which will promote competî irn. 

In summary, Franklin sees many service advantages v. hich pccrue to shippers through the major rai' 
merges which havs materialized in the last three years. However, we do not believe that they should 
be allowed to promote a monopoly position, but rather, that competition should be promoted 
wherever possible. 

We thank you and the Board for your careful deliberation on these issues. 

Respectfully, 

Ĵ obert C. Freas 
Sr. Vice President 

RCFadc 

ENTERED 
Office of the Secretary 
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Western Sugar 

September 12, 1996 

Honorable Vemon A. Wi!iiam3 
Secretary 
Surfa ;e Transportation Board 
12th Street &. Constitution Ave. N.W. 
Room 2215 
Washington, DC 20423 

The Western Sugar Companv 
1700 Broadway 
Suite 1600 
Denver, Colorado 80290-1001 
303) 830-3939 

Fax; (303) 830-3940 

FINANCE DOCKET 32760 

Dear Mr. Secretary: 

The Western Sugar Company is writing to support the BN/Santa Fe's position in Finance Docket 
32760 vvith regard to the BN/Santa Fe's right to serve any new facilities, including new transload 
faciluies, located on any UP or SP line over which BN/Santa Fe is to receive trackage rights as a 
coniJiiio'i to the board's approval of the merger. Tne Westem Sugar Company is hereby 
requesting that ;he Surface Transportation Board denv the UP/SP's effort to limit shippers' 
protections regaiding new shipping / receiving facilities, inciuding new transload facilities. 

The opportunity for increased competition is the basis for Western Sugar Company's request to 
the board members to support shipper rights as advocated b: the BN/Santa Fe. 

Sincerely, 

J 

THE WESTERN Sl-ICAR C0MP.4NY 

i 
tf~ 

VM 
N. Chet Whitehouse 
Transportation Manager 

cc: Frank Busfi- Westem Sugar 
Mathew K. Rose- BNSF 
Douglas W. Langston • BNSF 

F.NTERED 
Otfice of the Secretary 
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SEBASTIAN i VINEYARDS 

SEBASTTANI SONOMA CASK WINES RICHARD CLNEO VINTAGE SPnRKLlNG WINES 
*'-'GUST SEBASTIAN! COL'NTRY VAWETAl.S GRAPPA Dl SEBASHANl 

. .1 GUST SCBASTIANI PROPRIETOR S WINES VFNDANGE 
NATHANSON CREEK 

September 9, 1996 

Honorable Vemon A. Will'.ims 
Sccrclap' 
Surface T ransportation Beard 
12th St, & Constitution Ave NfW 
Room 2215 
Washington, D C 20423 

RE: Financiaf Docket No 32760 - UP/SP Me.̂ er Proceeding 

Honorable Vemon A WiUiams: 

Please support shipper nghts as advocated by BN/Sarita Fc c.'Ibrts (o clarify the Board's decision in two 
ways. (I) lo clarify Uiat shippers must be protected by tlic contract-reopener condition and 2̂) to denv 
UP/SP s cirort to limit shippers' proic-lions regarding new shipping facilities, including new transload 
facilit' 

Sincere./ yours, 

SEBASTI.ANI VINEYARDS 

William J. Bell 

Director of Distribution Serv ices 

ENTEREb 
Office of the Secretary 

SEP I B 1996 
Partof 
Public Record 
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Septembe.r 11, 1996 

Honorable Vernon A. Williams 
Secretary-
Surface Transportation Board 
12th Street & Constitution Ave NW 
Room 2215 
Washington, D C 20423 
A t t e n t i o n : Finance Docket #32760 

I am writing this in regard to the Board's decision in the Union 
Pacific/Southern Pacific merger proceeding (Finance Docket #32760) . 
I support BN/Santa Fe's efforts to clarify the Board's decision in 
tvtfo ways: 

1. To c l a r i f y that shippers must be protected by the 
contract-reopener condition, and 

2. To deny UP/SP's e f f o r t to l i m i t shippers' protections 
regarding nev; shipping f a c i l i t i e s , i n c l u d i n g new 
transload f a c i l i t i e s . 

Sincerely, 

Cnarles Emmons 
Charles Emmons Pulpwood Co. 
i:'. 0. Box 4 94 
Cleveland, Texas 77328 

ENTERED 
Office of the Sec'oiary 
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Grain Processing Corporation 
1600 Oregon Street 

PO. Box 34S 
Muscatine, lowa 52761-0349 

31S-264-4211 
TELEX 468497 

September 10, 1996 

' ) 

HonoraLile Vernon A. Willicms 
Secretary 
Surface Transportation Board 
12th St. and Corstitution Ave. NW 
Room •ills 
Washington, DC 20423 

At t n : Finance Docket 32760 

Dear Secretary Williams: 

We urge .".he Board t o c l a r i f y the contract reopener i n the Unior 
Pacific/Southern Pacific merger proceeding t o prfi.=ct our nation's shiopers. 
In order to prevent the p o s s i b i l i t y of anticompetitive t a c t i c s please confirm 
that the UP/SP must open 100% ot the contract volumes at 2 - t o - l points to 
competition from BN/.9.inta Fe. We support the PN/Santa Fe's a l t e r n a t i v e s to 
cla: - f i c a t i o n : Firat;, shippers may choose whether to remove e n t i r e l y , or 
prorate, e x i s t i n g vcJ.ame incentives (whether discounts or penalties; on 
contracts that must be opened under the Board's condition; sacond, uhat 
shippers may s o l i c i t a competitive b i d from BK/Santa Fe f o r a l l t r a f f i c 
a f fected by any o f f e r by Applicants to modify any of the teims of a contract 
w i t h a 2 - t o - l shipper ;such as o f f e r i n g to lower rates on volumes remaining 
closed as well as on volumes oponed to 5N/Santa Fe i n compliance v/iLh the 
Board's order): and t h i r d , that shippers - not Applicants - are e n t i t l e d to 
choose and to designate (on a shipper-by-shipper, contract-by-contract basis) 
the 50% of t h e i r t r a f f i c that w i l l be open t o BN/Santa Fe competition, i f i n 
fact no more than 50% of the t r a f f i c i s to be open. By c l a r i f y i n g the order 
i n one of the manners suggested, the Board can ensure that shippers w i l l have 
a r e a l i s t i c opportunity t o enjoy competition between BN/Santa Fe and UP/SP. 

The next issue r e l a t e s to the Board's requirement t h a t the BN/Santa Fe 
w i l ] have the r i g h t to serve new f a c i l i t i e s , including transloading 
f a c i l x i - i s s , on any UP or SP l i n e over which BN/Santa Fe receives trackage 
right.? as a condition to the Board's approval of the merger. UP/SP has f i l e d 
a p e t i t i o n which seeKS to s i g n i f i c a n t l y narrow these o p p o r t u n i t i e s . We oppose 
t h i s proposed l i m i t a t i o n . 

We ask year support on these two issues and ask your Board members t o 
support shipper r i g h t s as these mergers progress. 

r i n c e r e l y , 

GRAIN PROCESSING^CORPORATION 

Robert J."' W i l l i s 
Vice President - Transportation 

RJW/bc 

Office of the Secrfitat, 
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September 10, 1996 

Honorable Vernoa A. Williams, Secretary 
Surface Transportation Board 
12th Street & Constitution Avenue, N.W. 
Room 2215 
Washington DC 20423 

ATTENTION: Finance Docket 32760 

To Whom I t May Concem: 

I am writing to you regarding two very important Issues that are being 
raised by the Board i n the Union Pacific/Southern Pacific merger 
proceeding (Finance Docket No. 32760). Unless the Board acts favorably 
on these two issues, competition for r a i l services w i l l be adversely 
affected and my r a i l tranr.portation options w i l l significantly diminish. 

I am asking that the Surface Transportation Board support the BN/Santa Fe's 
efforts to c l a r i f y the Board's decision In two ways: 

(1) To c l a r i f y that shippers must be protected by the contract-
re-opener condition. 

(2) To deny UP/SP's effort to l i m i t shipper's protections regarding 
new shipping f a c i l i t i e s , including new transload f a c i l i t i e s . 

This is ver^ c r i t i c a l tc tb«2. continued success of my business and I urge 
you to support this acti.n by the Board. 

Daniel B. Atchley 
Rio Mountain Forest 

k 

t s , LLC 

"ERTMT 
Off ice of the Secretary 
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•^/./ L U t\/l B E R, INC. 
P.O BOX 1726, LAKE OSWEGO, OREGON 97035 - PHONE (503) 636-0320 FAX: (503) 636-1368 

September 11, 1996 

Honorable Vemon A Williams 
Secretary' 
Surface Transportation Board 
12th Street & Constitution Avenue. N.W. 
Room 2215 
Washington, DC 20423 

Reference: Finance Docket No : 32760 

J 

To Whom It May Concern: 

My .lame is Donna R. Kohier, I am Director of Transportation for Furman Lumber, Inc 
Furman Lumber is a Wholesale Lumber Distributor with Distribution Centers in fourteen 
st.::es. Our sales in 1995 exceeded $450,000,000 OC Furman Lumber buys from and 
.'•*'ips to every state in the continental United States 

Regarding the above reft. enced docket, i is our understanding there are two issues which 
need to be clarified by the Boari First is the Boards decision to require UP/SP to open 
up at least 50% ofthe volunie of each contract it has with shippers at points now served 
by UP and SP only. Second is the Boards re aiirement that the BNSF will have the right 
to ser»/e any facilities, including new transload facilities, located on UP or SP lines over 
which BNSF is to receive trackage rights 

On both of these issues, and subsequent issues that will ?rise from the approval ofthe 
purchase of the Southern Pacific by the Union Pacific, one thing should be kept in mind 
We as s' ppers told the Board of our concerns regarding the competitive aspects ofthis 
purchase. This is why many of the conditions were imposed by the Board upon approval 
of this purchase. 

ENTERED 
Office of the Secretary 
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For this reason, in these two above m.entioned issues, 1 agree with BNSF. If there is 
any ambiguity regarding the contract re-opener the meaning should be clarified. Also 
regarding the Boards decision to allow BNSF access to new facilities. The UP/SP should 
not be allowed at this time to petition for these changes If there are any changes or any 
clanfication that needs to be done the decision should always fall on the side of increased 
competition. 

Thank you fo"" your iime and consideration. 

Sincerely 
Furman Lumber, Inc. 

Donna R Kohier 
Director of Transportation 





fS^S PlumCreek 

September 11, 1996 

Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
12th St & Constif-'fion Ave N'V 
Room 221 5 

Washinĵ ton, DC 20423 

Attention: Finance Docket 32760 

Dear Secretary Williams: 

I am writing to encourage you to clarify the Board's position t̂ vo conditions of die UP/SP merger 
(Finance Docket No. 32760). The two issues of concem are to clarify the contract-reopener condition 
and to deny UP/SP's effort to limit si Ippers' protections regarding new shipping faciilities. 

I feel that 100 % ofthe contracts at 2-to-l points must be opened in order to prevent anti-competitive 
tactics. As an alternative, I suggest you clarify die condition to state: 1. Shippers may choose whether 
to remove entirely, or prorate, exiting voli me incentiv s (whether discounts or penalties) on contracts 
that must be opened under the Bca-d's condition; 2. Shippers may solicit a competidve bid from 
BNSF for all tr.-iffic affected by any offer from UP/SP to modif> any of the ternis of a contract with a 2 
-to-1 shipper (such as offering to lower rates on volumes remaii dng closed, as well as, on volumes 
opened to BNSF in complianco with tlie Board's order); 3. Shippers, not Applicants, are entitled to 
choose and to desig.iate (on a shipper by shipper, contract by contract basis) the 50% of their traffic 
diat will be open to BNSF competition, if in fact, no more tiian 50% of die traffic is to be open. 

The second issue is of great concem to me. The Board stated tiiat BNSF would have tiie right to serve 
any new facilities, including new transload facilities, located on any UP or SP line over which BNSF is 
to receive trackage rights as a condition of tiie merger. I understand tiiai tiie UP/SP has recently filed a 
petition which could severely limit the BNSF's abili' • to compete for this traffic. This would be a 
detriment to Plum Creek, as ft would cut out {Possible single line traffic into tiiese area.s. 

I support tiie BNSF's to have clarified tiie conditions oftiie UP/SP merger, on tiiese two issues.' 
Thank > ou for your attention to this matter. 

Sincerely, 

Raunond L. Sanford 
Director of Transportation 

RLS/JK 

^ ^ ^ ^ 
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Office rf the Secretary 
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INCORPORATED 

201 Ray Young Drive 
Columbia MO 65201-:-'599 
Phone: (573) 874-5111 

September 13, 1996 

Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
12tii St. & Constitution Ave. NW 
Room 2215 
Washington, DC 20423 
Attention: Finance Docket 32760 

J 

Deal .,ecretar>' Williams: 

My name is Bruce Hanson I am Vice-President of Transportation and Distribution for MF A Incorporated. 
MFA is a regional agricultural cooperative witii facilities in several Midwestem states. We represent the 
economic well-being of more than 52,000 farmer-owners. 

1 am writing concerning tiie Union Pacific-Soutiiem Pacific rail merger The wisdom oftiie Surface 
Transportation Board's decision provides for competitive access by BurUngton Nortiiem Santa Fe at two for 
one locations, opening 50% of UP/SP contraci tonnage anc tiie ability to build in or locate transload facilitie^. 
on granted trackage nghts areas. 

My concem is in regard to die specifics of such competitive remedies. As a shipper/receiver of several 
tiiousand rail cars of fertilizers, feed ingredients and grain, we must be allowed to detennine what tonnage, if 
any, is made available for BNSF bidding. Witiiout a chance to cotiipletely review all the corridor(s) and 
tonnages involved, PNSF would have difficulty assessing tiieir ability to provide service. Likewise, if loft to 
eitiier carrier to decide tiie traffic "available"', the carriers could "cherry-pick" traffic resulting iii higher total 
costs to the shipper. 

The ability for tiie BNSF to build in or establish tfansload facilities on granted trackage must also be 
protected. This, as you know, often provides tiie cnly rea! competitive altemative. Failure to provide this 
service would seriously dilute tiie compentive altematives envisioned by the Board. 

As a consumer of rail transportation and on behalf of all our members, I urge tiie Board to protect tiie rights of 
shippers and provide tiie raa.\imum support and flexibility in the areas of contract reopening and access. 

Resr ctfully, 

Bruce R. Hansc i 
Vice President 

MFA Transportation & Distribution 

3RH/jsd 
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•"•o^jtcmber 5, 1996' 

Mr. Vernon A. Williams 
Secretary, Surface Transportafcion Board 
12th Street 8i Constitution Avenue, iJ.v;. 
Washington, D.C. 

C&O Warehouse, Inc. 

Dec"'-.- Sec re t a ry I ' ^ i l l i a i n s , 

?my 

7 ^ jgjblic Wareriousing, 

U M . Hf/i/t /distribution Services. 

I am: w r i t i n q i n rGspcnco i;o tfic reccrit decinion ny the . . 
Surface TransportsL.Lon Board approving the Union P a c i f i c 
Southern" P a c i f i c .merger. My.company does not beieive the' 
decision provides f o r adequate competitive r a i l options -
i n tho Gr<.Mter Houston area, even with the conditions 
imposed i n theVdecision. 

We. are'-a contraCtr packaging, company i n Houston, Texas 
for' the Plastics Manufacturers. They ship betwt on 500 and 
600 iRallcars-monthly to us -to package f o r thein. I f rates. ^ 
don stay com'petetive the. manufacturers w i l l be forced to 
-ayV-in house Ito package. We employ ^ip to 200 people and;,;. 
.lese 'jobs could bo l o s t . Securing competitive r a i l ' sGrvice 

.is esgen^tial to our ability^..to-ef f e c t i v e l y service-our 
customers a.; well as develope new market oppc)rtui:ities. 

Just"S«4ight years, ago f i v e r a i l c a r r i e r s served the Creater 
Hou on aroa.-;;.Ir^^lcss than'Ci O,.. years', shippers'competitive' 
optj- ns ' wilL-: b;^^reduced to ovist uwc carriers*, with the > 

10U p e l 
pett6-chemical»rrai I'.'cai loadsc6rig.iriatirig''.ori;t:eri:ixna .-^ 
Hous'ton area .iThe"se'';limi tec^^;raii\ options do.^'not; provide adequate 
compe'tition to/keep "s'ervice^flevels^'.high arid rates low. 
One "of'"tHe condition3routli'ned':in- t STB'S UP-SP decision grants 
the Tex .IS Mexican' Railway '(Tex Mex) trackage, riqhts between its-
lino in; Corpus-=*Christi and'.Beaumont but with-.'restricted^ access'.at 
Houston'..- I Strongly urge the STB to lift a\l; service resjtrictiotis, , 
on .the^Trx Mex^'giving it full local service access in'^.tH'e' 
Greater'Houstori/aroa. Full'^access would provide for.'a' -/-y 
viaBle'ithirdo rail; c^ in Houston that cculd connect 
witJ^pther ca:rfr;i*ers in Beaurnbnt including the.v Union Pacific, 
BNSE^C'and-the'Kansas City Southern' Railvay. • ' ' .-^ 

.- y-
R e s p e c t f u l l y ^ u r s , 

• y-.-y^. yy)"<-.'-' 

Gene Crav- / 
P r e s i d e n t 

ENTERED • 
Office of t;,o Secretary 
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HOLNAM INC. 
6211 Am Aftor Road 
P O Box 122 
Dundee, Ml 46131 
313-629-2-'. 11 
fat 113-5J9-514C 

Walton H. nioa, Jr. 
Senior Vice Prestdent 
Traffic and Distrib- -t'on 

-y 

V .̂-:1v" • - y:.k • 
73 

-ii^.?yry 

Septembers. 1996 

Honorable Vernon A. Williams 
Secretary 
Siirface Transporiation Board 
12th St. & Constitution Ave. N.W 
Room 2215 

Washington, DC 20423 

RE. Finance Docket 32760 

Dear Secrbtary Williams, 
We have watched, with great interest, the rail mergers in our 
country lately and after your board had ruled on the UP/SP merger 
we felt fairly comfortable. 

It now looks as if UP/SP is trying to limit some ofthe competitive 
situations implied by the Surface Transportation Board's 
requirements. Therefore, we urge the Surface Transportation 
Board to (1) to clarify that shippers must be protected by the 
contract-reopener condition and (2) to deny UP/SP's effort to limit 
shippers' protections regarding new shipping facilities, induding 
new transload facilities. 

Thank you for your attention in this matter. 

Sincerely, 

Walton H. Rice, Jr. 
Sr. V.P. Traffic & Distribution 
WHR/kis 
WT\8urtbofd.itf 

I 

I 
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DairvAmerica,̂  
DairyAmerica, Inc. P.O. Box 2369 11875 DuDlin Blvd. Suite B230 Dublin. CA 94568 

September ! 1, 1996 

Honorable Vemon A. Wiliiams 
Secretary 
Surface Transportation Board 
12tfi Street & Constitution Ave. N. W. 
Room 2215 
Wash ngton, DC 20423 
Attn.: Finance Docket 32760 

Dear Secretary Williams: 

J 

My name is Patrick Matfiiowetz and I am tfie Executive Vice President of Dairy America, 
Inc. of Dublin, CA. DairyAmerica, Inc. is a federated marketing cooperative owned by 
th'-ee major Califomia dairy manufacturing cooperatives: Danish Creamery of Fresno, 
CA; California Milk Producers, Inc. of Tipton, CA; and Dairyman's Cooperative 
Creamery of 1 ulare, CA. 

iTie plant locations in Tipton and Tulare are rail - served by the UP/SP. The plant 
location in Fresno requires trans loading and could then ship on either t.ie UP/SP or 
BN/Saiita Fe. 

I am writing to support the BN/Santa Fe's efforts to clarify that shippers must be 
protected by the contract re-opener conditioi-.. and to support the BN/Santa Fe's request 
to deny UP.'SP's effort co limit shippe s' protection regarding new shipping facilities, 
including new trans load faculties 

DairyAmerica has been supportive of both the BN/Santa Fe and the UP/SP mergers, 
because we felt these mergers would result in more focused and more economically 
sound carriers. We ari, hcwever, deeply cc.̂ cemed that the resulting decrease in 
competition may be detr imental to oui ability to continue to secure shipping rates which 
will allow Oar company to remain competitive with the rest of the dairy industry. 
Therefore, we support the efforts of the BN/Santa Fe to insure shippers rights. 

If you have any questions, please feel free to contact me. 

ENTERED 
Office of the Secretary 

SFP 1 8 ms 
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Sincerely, 

j Patrick Mathiowetz 
Executive Vice President 

SERVING T H E UNITED S T A T E S AND INTERNATIONAL MARKETS 

(510)828-3110 Fax; (510)828-829(3 
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John McMullan 
Chemical Lime Company 
6263 N. Scottsdale Rd., Ste. 280 
Scottsdale, AZ 85250 

Septamber 9.1996 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12 th St. & Constitution Ave NW 
Room 2215 
Washington, DC 20423 

Attnetion: Finance Docket 32760 

Deai Mr. Secretary: 

We urge the Board memebers to support shipper's rights as advocated by the BN/ 
Santa Fe's efforts to clarify the Board's decision in tw . ways 

1) tu clarify that shippers must be prctected by the contract-reopener condition. 

2) to denv UP/SP's effort to limit shipper's portections regarding new shipping facilities, 
including n̂ w transload facilities. 

It is our belief th;jt the Board's intent for shippers to enjoy the benefits of competition 
instructed by the Board s requirements in this matter and the above subject clarification 
in its decision will do so. 

Sincerely. 

'John D. McMullan 

Distribution Manager 
JM/pw 

ENTERED 
Office of the Secretary 

SEP 1 8 1996 

Pan ot 
Public Record 

CHEMICAL L I M E COMPANY 

7?7i EAST INDIAN SCHOOL ROAD SUITE 350 SCOTTSDALE. ARIZONA 852i 1-3951 (800)288 9676 (602)9411291 FAX (602) 941 2015 





INTERNATIONAL RELOAD SYSTEI\/IS<i986)LTD. 

TCo?/ 

P.O. Box 70, Laurler. Washington 
99146 
Tel: (604) 447-9415 
Fax: (604) 447-6226 

September 10, 19'i6 

Honorable Vernon A Willians 
Secretary 
Surface Transportation Board 
12th St Sc C o n s t i t u t i o n Ave NW 
Koom 2215 
Washington DC 20423 
Attn: Finance Docket 32760 

Dear S i r : 

We are a major shipper and reloader on the B.N.S.F., and are very concerned about 
two issues raised i n the Board's decxeion i n the U.P/S.P merger proceeding 
(finance docket 32760). 

We support the B.N./S.F". p o s i t i o n t o c l a r i f y c h i t shippers must be protected by 
the contract - reopener condition, and deny U.P/S.F's e f f o r t : t o l i m i t shipper's 
protections regarding new shipping f a c i l i t i e s , i n c l u d i n g new transload 
f a c i l i t i e s • 

We urge you to reconsider these important ibsues. 

Doug Sandner 
President 

m PsrtDf 
PutriieRecord;; 

fJCTEHED 1 
Office of the Sccrota^ ' 

SEP I 7 1996 

I.--



I STB FD 



REDACTED -- TO BE FILED IN THE PUBLIC RECORD 

up/sp-17: 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Î Afi-GcMENT 
i.c.:. • 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-~ CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRAlvIS PORTAT ION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' APPE/JL FROM ALJ'S OFDER 
GRANTING DOW'S REOUEST TO TAKF rF;P'̂ ayM pEPOSITIONS 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. C'jrn^INGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attornevb f o r gouthern 
P a c i f i c Rai], (-prpnipar on , 
Southern Pacifi?- TT-anscortation 
Companv, St. LCHIK Soutnwestern 
Railway Comparty . SPCSL Corr. and 
The Deliver and R79 Grande 
Western R a i l r p a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C orporation 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvi'nia 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, J"̂  . 
LOUISE A. RI1>IN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH 1.. 
J. MICHAEL HEMMER 
MICHAEL L. RO.'̂ ENT.HAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenv;, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

March 11, 1996 

AtLtornevs f o r Union Pari, f i r 
j ' Corpor-^tion.. Union P a c i f i c 

Ĉ •'ioecI''̂ c .il'-.r-̂ âry Ra.'.lroad Company and Mi s o c u r i 
li ! r a c i f i c R a i l r o a d Company 

MAR : ̂  
n - —— 



UP/SP-171 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

-PPLICANTS' APPFJU.- FROM ALJ'S ORDER 
GRANT"̂ NG DOW'S REOUEST TO TAKE CERTAIN DEPOSITIONS 

Union Pac i f i c Corporation ("UPC"), Union Pac i f i c 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MP.IR") , Southern Pacific Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company (''SPT"), St. Louis 

Southwestern Railway Comp:any ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂ '' c o l l e c t i v e l y , "Applicants," hereby appeal from, 

the order of Administrative Law Judge Jerome Nelson, entered 

o r a l l y at the March 6, 1996 discovery hearing i n t h i s 

proceeding, granting Dow Chemical's request that Applicants be 

required to produce Daniel A. Witte and Tom.my L. Coale, two UP 

UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

2' SPR, SPT, SSW, SPCSL and DRGW are referred to 
c o l l e c t i v e l y as "Southern Pacific." SPT, SSW, SPCSL and DRGW 
are referred to c o l l e c t i v e l y as "SP." 
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employees who have had r e s p o n s i b i l i t y for Dow's account, f o r 

depositions. 

Appellate review of Judge Nelson's decisions i s 

proper "to correct a clear error of judgment or to prevent a 

manifest i n j u s t i c e . " See Decision No. 6, served Oct. 19, 

1995, p. 13; 49 C.F.R. § 1115.1(c). The decision ordering the 

depositions of Messrs. Witte and Coale constitutes a clear 

er r o r of ;3udgment, with regard to both the Board's rules 

governing deposition discovery and Dow's p a r t i c u l a r need to 

depose Messrs. Witte and Coale. This appeal presents an 

important opportunity f c r the Board to provide guidance with 

regard to the proper standards to be applied i n deciding 

whether to allow depositions of no n - t e s t i f y i n g witnesses. 

I . BACKGROLT̂  

On February 23, counsel for Dow wrote Applicants 

request.'.ng that Messrs. Witte and Coale be made available f o r 

deposition (Exhibit A hereto). Dow based i t s request on 

statements by Applicants' witnesses Spero and Peterson that 

they consulted w i t h Messrs. Witte and Coale about chemicals 

and p l a s t i c s matters, including matters r e l a t i n g to Dow, and 

the fact that Applicants had i d e n t i f i e d Mr. Coale as an 

employee knowledgeable about p l a s t i c s t r a n s p o r t a t i o n . 

Applicants declined Dow's request by l e t t e r dated 

February 28 (Exhibit B hereto). Applicants explained that 

Dow's request was u n j u s t i f i e d and cumulative because 
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Applicants had presented three witnesses -- Messrs. Peterson, 

Barber and Spero -- who addressed chemical and p l a s t i c s 

matters i n depth, and because Applicants r. • produced the 

complete UP ind SP Dow pl a s t i c s and chemica" ' i l e s , amounti.ng 

to some 10,000 pages, which extensively document UP's and Si^'s 

re l a t i o n s h i p s with Dow. In addition, by refere. e to a l e t t - i r 

of the same day to counsel for several coal i n t e r e s t s (Exhii.lt 

C hereto), Applicants expressed t h e i r b e l i e f that these 

requests f o r depositions of non-testifying witnesses were 

inconsistent with the Board's rules regarding depositio-.s, the 

p r i n c i p l e s established i n the Discovery Guidelines entered i n 

t h i s proceeding, and the expedited nature of the proceeding. 

In a March 4 l e t t e r (Exhibit D hereto), Dow asKed 

Judge Nelson to order Applicants to produce Messrs. Witte and 

Coale f o r depositions. Dow attached to i t s l e t t e r several 

pages of Mr. Spero's workpapers and deposition t r a n s c r i p t , and 

one excerpt from Mr. Peterson's deposition, that r e f e r to 

Messrs. Witte or Coale. Dow said that i t wanted to depose 

Messrs. Witte and Coale because of t h e i r f a m i l i a r i t y with Dow. 

t h e i r length of service, and t h e i r roles i n the preparation of 

th'^ merger a p p l i c a t i o n . Dow said that Mr. Witte was 

p a r t i c u i a r i y important because he was apparently the source ot 

several state-nents about Dow that appeared i n witness Spero's 

workpapers. Dow said that Mr. Coale was important because he 

was apparently the source of information c i t e d by witnesses 
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Spero and Peterson regarding 

F i n a l l y , Dow said that Messrs. Witte and Coale would be able 

to provide information regarding Dow's a b i l i t y to exert 

competitive pressure upon UP through modal and source 

c c m p i t i t i o n at i t s f a c i l i t i e s . 

Dow s request was addressed at the March 6 discovery 

hearing. ('Relevant paaes of the t r a n s c r i p t of that hearing 

are attached hereto as Exhibit E.) Applicants explained that 

i t was inappropriate for non-te s t i f y i n g witnesses -- witnesses 

who did not submit v e r i f i e d statements on the issues i n 

question to be exposed to depositions as r-nadily as 

t e s t i f y i n g witnesses, that Dow had had the opportunity to 

depose three witnesses regarding competition f o r p l a s t i c s and 

chemicals t r a f f i c , and that Applicants had provided Dow's 

outside counsel with copies of the complete UP and SP Dow 

f i l e s . Applicants also explained that the discovery would 

unnecessarily disrupt both UP's business operations and 

Applicants' work on t h e i r r e b u t t a l case. Applicants noted 

that Dow had not even attempted to, and i n fact could net, 

"point to c r i t i c a l facts that [the UP] people know, that [Dow] 

hasn't been able to get from other sources, including t h e i r 

own sources." See Tr., pp. 1749-50. 

A f t e r hearing from Applicants and establishing that 

Dow believed i t was necessary to depose both Mr. Witte and Mr. 
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Coale and that i t could conduct both depositions i n half a 

day. Judge Nelson ordered Applicants to produce Messrs. Witte 

and Coale for a half a day of depositions. Tr., p. 1752. 

When Applicants pointed out to Judge Nelson that he had not 

heard any argument, from Dow rec^arding why the witnesses were 

needed, Judge Nelson responded that he was persuaded by the 

reasons set f o r t h i n Dow's March 4 l e t t e r . Tr., pp. 1752-53. 

I I . JUDGE NELSON'S ORDER DOES NOT TAKE PROPER ACCOUNT OF THE 
BOARD'S RULES AND ICC PRECEDENT REGA.1DING DEPOSITIONS, 
AND THE NATLTRE OF THIS PROCEEDING 

Under the Board's rules, the proponent of a 

deposition must show that the deposition i s needed to prevent 

"a f a i l u r e or delay c'' j u s t i c e . " 49 C.F.R. § 1114.22(c). ICC 

precedent illuminates t h i s standard and explains that the 

proponent must show (1) "that the information i t seeks may not 

be obtained through other means of discovery, such as 

int e r r o g a t o r i e s , requests for the production of documents, or 

inspection v i s i t s to [a party's] o f f i c e s , that are r e a d i l y 

i> .-ailable and less disruptive than depositions''; and (2) "that 

the material" sought to be discovered by deposition " i s not 

merely cumulative or [ i s ] i n danger of loss." Docket No. 

37021, Annual Volume Rates on Coal -- Rawhide Junction. WY to 

Sergeant B l u f f . IA; Burlington Northern R.R. & Chicago & North 

Western Transportation Co.. Decision served Jan. 5, 1985, p. 

2. I t i s p l a i n l y not enough that the information sought i n a 

deposition i s "relevant"; rather, the proponent must 
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demonstrate that there i s a real need for a p a r t i c u l a r 

deposition. See i d . ; Docket No 40411, Farmland Industries, 

Inc• V. Gulf Central Pipeline Co.. Decision served Feb. 24, 

1993, p. 4. Moreover, the proponent must "set f o r t h the facts 

i t desires to establish and the substance i t expects to 

e l i c i t . " 49 C.F.R. § 1114.22(b)(1). 

In t h i s proceeding, the ICC ruled at the outset that 

p a r t i e s were to make t h e i r t e s t i f y i n g witnesses available f o r 

discovery depositions upon request. Decision No. 6, 

served Oct. 19, 1995, p. 16. The Discovery Guidelines embody 

t h i s requirement. See Discovery Guidelines, served Dec. 7, 

1995, 1 6. The Discovery Guidelines also state that the 

Board's discovery rules apply to t h i s proceeding unless 

a l t e r e d by the Board's decisions or the Guidelines. I d . 1 10. 

No uecision i n t h i s case altered the standards t o be applied 

i n detei-mming whether to order depositions of n o n - t e s t i f v i n g 

witnesses, nor did the Discovery Guidelines. 

Judge Nelson's March 6 Order ignored the Board's 

well-established standards. Applicants recognize that the 

Board empowered Judge Nelson to resolve discovery disputes i n 

t h i s proceeding and that he i s e n t i t l e d to substantial 

deference i n his determinations. Applicants have forgone 

appeals on many discovery matters that the Judge has resolved 

against them. But t h i s appeal involves an important issue of 

p r i n c i p l e . Judge Nelson has consistently a-id expressly 
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declined to give any weight to the Board's rules and 

precedents which place a burden on proponents cf depositions 

that goes beyond a bare relevance standard. He has rejected 

Applicants' repeated arguments that the Board's rules require 

a d i s t i n c t i o n between t e s t i f y i n g witnesses, whom the ICC 

s p e c i f i c a l l y exempted from i t s deposition rules i n Decision 

No. 6, and non- t e s t i f y i n g witnesses, to whom the Board's rules 

apply i n f u l l force. Applicants r e s p e c t f u l l y submit that the 

Judge has erred i n r e j e c t i n g out of hand the considerations 

that weigh against f r e s l y allowing n o n - t e s t i f y i n g witnesses' 

depositions i n t h i s proceeding. 

At the f i r s t discovery conference h'.iid i n t h i s 

proceeding. Judge Nelson expressed his i n c l i n a t i o n not to 

place any l i m i t a t i o n s on requests for depositions of non-

t e s t i f y i n g witnesses. Tr., Dec. 1, 1995, pp. 133-39. In the 

context of more s p e c i f i c disputes that developed, and desp-te 

Applicants' c i t a t i o n of ICC precedent. Judge Nelson ruled that 

no d i s t i n c t i o n should be drawn between t e s t i f y i n g witnesses 

and n o n - t e s t i f y i n g witnesses in deciding whether to allow a 

deposition. Sge Tr., Mar. 1, 1996, p. 1524; Tr., Mar. 6, 

1996, pp. 1744-45. Judge Nelson has not given any more 

explanation for his decision not to follow Board rules and ICC 

precedent than his statement that "any sophisticated company 

knows that when they submit a merger application to a 

regulatory board the door i s opened to the . . . world." Tr., 
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Mar. 1, 1996, p. 1525. But t h i s i s precisely what the Board's 

rules <ir° designed to prevent. 

Not only the Board's rules and ICC precedent, but 

also the nature of t h i s p?.rticular proceeding, requires that 

some l i m i t a t i o n beyond a mere relevance standard be placed on 

requests to depose non-testifying witnesses. This i s not a 

case i n which depositions can be taken by the scores or 

hundreds i f they meet bare standards of relevance. I t i s a 

highly expedited proceeding before an agency whose law 

requires parties seeking depositions to show why they are 

necessary "to prevent a f a i l u r e or delay of j u s t i c e , " and 

which has s p e c i f i c a l l y instructed that discovery i n t h i s case 

be s t r i c t l y r e s t r i c t e d to relevant matters. See Decision No. 

6, served Oct. 19, 1995, p. 8 ("In pursuing discovery and i n 

preparing pleadings, we encourage parties (and w i l l i n s t r u c t 

the Administrative Law Judge) to focus s t r i c t l y on relevant 

issues . . . .") (emphasis added). I f anything, the Board's 

already t i g h t standards for allowing depositions should be 

tightened. 

Applica.nts have already provided Dow and a l l other 

par t i e s w i t h very extensive opportunities for discovery and 

depositions. Applicants have submitted a comprehensive 

application, supported by lengthy v e r i f i e d statements from 20 

witnesses. Applicants have provided these 20 witnesses f o r 

seven weeks of depositions. A l l of the witnesses' workpapers 
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have been placed i n Applicants' document depository, along 

w i t h almost 200.0 00 cages of discovery documents. Applicants 

have received 55 sets of w r i t t e n discovery, and have responded 

to more than 1.200 w r i t t e n discovery requests. 

The standard for deposing n o n - t e s t i f y i n g witnesses 

must be more than a bare relevance standard because such a 

standard would be a prescription for hundreds of depositions. 

For exam.ple, every t e s t i f y i n g witness consulted or r e l i e d upon 

many other people; scores of UP and SP employees helped to 

prepare the app l i c a t i o n ; and every shipper has marketing 

contacts at the r a i l r o a d who have p a r t i c u l a r knowledge of the 

shipper's s i t u a t i o n . S i m i l a r l y , the standard must be more 

than that a witness knows something arguably relevant that no 

t e s t i f y i n g witness knows -- that too would be a citandard that 

would open the door to hundreds of depositions. 

In a memorably candid svatement, counsel for KCS 

predicted i n a l e t t e r t r Applicants (Exhibit F hereto) that 

"the number of relevant witnesses i s going to grow 

geometrically wi t h each witness." And indeed, protestants 

have now made requests for as many no n - t e s t i f y i n g witness 

depositions as the 20 t e s t i f y i n g witnesses whose depositions 

consumed seven weeks -- requests that are sim.plv incompatible 

with adhering to the procedural schedule i n t h i s case. That 

i s why here, even mere than i n other Board proceedings, the 

test must be something more than bare relevance -- there must 
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be a showing of genuine need and an i n a b i l i t y to obtain 

s i m i l a r information by other means. 

Applicants dc not m.aintain that depositioiiS of non-

t e s t i f y i n g witnesses are never permissible. Applicants have 

repeatedly indicated that whenever t h e i r t e s t i f y i n g wit.nesses 

could not address a s i g n i f i c a n t matter, they were prepared to 

provide addi t i o n a l witnesses f o r deposition. Applicants have 

provided one such witness, a cost expert (Richard Kauders), 

and were prepared to provide a second (ultima t e l y , i t was 

agreed that the desired information would be provided through 

a less burdensome means). Applicants also d id not appeal 

Judge Nelson's order that they produce an a d d i t i o n a l witness 

to address an issue r e l a t i n g to Applicants' shipper support 

campaign which no t e s t i f y i n g witness had addressed. 

Applicants simply maintain that, at a minimum, the Board's 

rules and precedent should be applied, and that those rules 

and precedents do not authorize the cumulative depositions of 

these two marketing employees. 

F i n a l l y , the notion that parties may f r e e l y depose 

n o n - t e s t i f y i n g witnesses i s contrary to the p r i n c i p l e s 

established i n the Discovery Guidelines. The Guidelines 

contemplated that p a r t i e s would be able to use the month of 

March to prepare t h e i r upcoming f i l i n g s . This i s j u s t as 

important to the Applicants -- who must f i l e t.heir r e b u t t a l at 

the end of A p r i l -- as to other parties, and i t i s why the 
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Guidelines established a month-long b i l a t e r a l "moratorium" on 

w r i t t e n discovery. See Discovery Guidelines, *! 5. The 

Applicants scheduled the depositions of t h e i r t e s t i f y i n g 

witnesses to take place m January and February, despite the 

d i f f i c u l t i e s i n preparing f o r so many depositions i n such a 

condensed period. (In f a c t , Applicants wanted to begin the 

deposition schedule two weeks e a r l i e r i n order to allow more 

time f o r preparation, but changed the schedule at the request 

of many of the active parties.) Requiring Applicants to 

produce non - t e s t i f y i n g witnesses for depositions threatens to 

t i e down the Applicants throughout March i n continued formal 

discovery and to undermine the idea of a "moratorium." 

Applicants do not contend that the Judge Nelson or 

the Board should apply any special rule to determine whether 

reqijests for depositions of n o n - t e s t i f y i n g witnesses should be 

granted i n t h i s case. Rather, Applicants ask the Board to 

r u l e that depositions of n o n - t e s t i f y i n g witnesses should not 

be permitted f r e e l y as a matter of r i g h t or upon a bare 

showing of relevance, but rather should be governed by the 

Board's rules, which provide that a deposition may only be had 

to prevent "a f a i l u r e or delay of j u s t i c e . " This standard 

requires the proponent to show a need for the information, and 

that (1) the informaticn i t seeks may not be obtained through 

means that are less d i s r u p t i v e than depositions, and (2) the 

material sought to be discovered by deposition i s not merely 
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cumulative or i s i n danger of loss. Measured under such a 

standard. Judge Nelson's March 6 r u l i n g constitutes a clear 

err o r of judgment. 

I I I . DOW HAS NOT SHOWN ANY NEED TO DEPOSE MESSRS. WITTE AND 
COALE 

At the March 6 discovery hearing i n t h i s proceeding. 

Judge Nelson stated that he was re l y i n g on the reasons c i t e d 

i n Dow's March 4 l e t t e r to order that Applicants produce 

Messrs. Witte and Coale for deposition. But the statem.ents 

contained i n Dow's l e t t e r do not meet the most minimal 

requirement that Dow demonstrate a need to depose Messrs. 

Witte and Coale. Nor do they establish that Dow could not 

obtain the information i t seeks through means that are less 

dis r u p t i v e than depositions, or that the information i t seeks 

i s not merely cumulative. In fact, the information contained 

i n Dow's March 4 l e t t e r proves the opposite. 

As Dow acknowledges i n i t s March 4 l e t t e r , UP and SP 

have already produced t h e i r Dow f i l e s , which contain nearly 

10,000 pages of information, including information r e l a t i n g to 

the issue of modal and source competition f o r Dow products, 

Dow's apparent desire to avoid the work of reviewing those 

f i l e s should not trump the Board's discovery rules, which 

provide that p a r t i e s should pursue alternati^'es to depositions 

when they are available. Moreover, as explained more f u l l y 

below, Applicant.«5 have produce three witnesses whose v e r i f i e d 
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statements discuss competition f or chemical t r a f f i c f o r a 

t o t a l of 15 days of depositions. Dow has no ^eed f o r more. 

A. The Fact That Messrs. Witte and Coale Were Sources 
of Information About Dow For Applicants' T e s t i f y i n g 
Witnesses Does Not Establish Dow's Need to Depose 
Them 

In i t s "larch 4 l e t t e r , Dow says that i t needs to 

depose Messrs. Witte and Coale because Applicants' witnesses 

who submitted v e r i f i e d statements i n t h i s proceeding r e l i e d on 

Messrs. Witte and Coale f c r information about Dow. 

Dow states that Mr. Spero apparently obtained some 

o*̂  his information about Dow from Mr. Witte and Mr. Coale. 

That i s true but i r r e l e v a n t . Dow also asserts that Mr. Coale 

i s important because "both Mr. Spero and Mr. Peterson 

i a e n t i f i e d Mr. Coale as the source of t h e i r information about 

and " [ n ] e i t h e r 

Mr. Peterson nor Mr. Spero had d i r t ' ' t knowledge concerning the 

" That i s not true. Mr. Peterson 

t e s t i f i e d on the page immediately preceding the one Dow 

included as an attachm.ent to i t s March 4 l e t t e r uhat he had 

p^?rsonal knowledge Peterson Dep., p. 854 

(Exhibit G hereto). 

Even on issues as to which Messrs. Witte and Coale 

may have more d i r e c t Knowledge about Dow than Messrs. Peterson 

or Spero, Dow cannot j u s t i f y deposing the two because Dow 

personnel have equal i f not greater knowledge of everv 

s p e c i f i c issue on which Dow wants to depose Messrs. Witte and 
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Coale. I f Dow wants to challenge the factual basis f o r UP's 

exper-.s' opinions, i t can dc so without deposing Messrs. Witte 

and Coale. But i t i s not clear what, i f anything, Dow t r u l y 

hopes to accomplish through these depositions: Dow makes 

cvbsolutely no attempt to describe the type of information i t 

hopes to e l i c i t at these depositions, as reguired by the 

Board's rules, see 49 C.F.R. § 1114.22(b)(1), and abaolutely 

no attempt to show how any information i t might obtain through 

depositions of Messrs. Witte and Coale would be at a l l 

relevant to t h i s proceeding. 

The attachments to Dew's March 4 l e t t e r contain 

several pages from Mr. Spero's workpapers and several excerpts 

from Mr. Spero's and Mr. Peterson's deposition t r a n s c r i p t s . 

Unfortunately, Dow does not state what i t i s i n these 

documents that supposedly j u s t i f i e s the depositions Dow seeks. 

An examination of the Dow-related issues discussed cn these 

pages demonstrates that Dow has no need tc depose e i t h e r Mr. 

Witte or Mr. Coale to obtain additiona' information regardir.g 

the statements on those pages., because i n each instance Dow 

could obtain the information from i t s own personnel, through 

less d i s r u p t i v e methods such as in t e r r o g a t o r i e s , or from the 

massive amount of documents that Applicants have already 

produced. 

1. At Mr. Spero's deposition, Dow's counsel asked 

Mr. Spero about notes from his workpapers that appeared to 
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indicate that Mr. Witte had estimated that, of Dow chemical 

t r a f f i c shipped by UP, 

See Spero Dep., pp. 208-09; HC04 -110112 . i'' 

Dow cannot possibly contend that i t needs Mr. Witte's 

testimony i n order to probe these figures. This information 

ca.n be obtained from Dow just as easily, i f not m.ore easily, 

than from a UP witness. Moreover, Dow could have sought 

confirmation of i t s own shipment data through an 

interrogatory cr request for admission. 

2. At .Mr. Spero's deposition, Dow's counsel asked 

Mr. Spero about notes i n his workpapers that appeared to 

indicate that Mr. Witte had estimated that, of a l l the Dow 

t r a f f i c c a r r i e d by UP i n the l i q u i d and dry chemical area, 

ori g i n a t e d at Dow's Plaquemine f a c i l i t y and 

originated at Dow's Freeport f a c i l i t y . Spero Dep., p. 

211; HC04-110112. Again, Dow does not need Mr. Witte i f i t 

wishes to probe these figures -- Dow knows where i t s t r a f f i c 

o r i g i n a t e s . And again, Dow could have sought confirmation of 

i t s own shipment data through an interrogatory or request f o r 

admission. 

3. At Mr. Spero's deposition, Dow's counsel asked 

Mr. Sperc about notes from his workpapers i n d i c a t i n g that Dow 

-•' I r fa c t , Mr. Sp<iro indicated that he was not c e r t a i n that 
a l l of his information regarding Dow was provided by Mr. 
Witte. Spero Dep., pp. 209, 210. There were three other UP 
employees with r e s p o n s i b i l i t i e s for chemical marketing present 
when Mr. Spero spoke with Mr. Witte. See HC04-110112. 
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was served exclusively by UP. See Spero Dep., p. 211; HC04-

110112. Mr. Spero explained that Mr. Witte had been 

responding to his question about what Dow was saying with 

respect to the merger. In i t s March 4 l e t t e r , Dow suggests 

that i t i s somehow s i g n i f i c a n t that Mr. Witte apparently 

a t t r i b u t e d t h i s remark to someone at Dow and that Mr. Spero 

could not say who at Dow had o r i g i n a l l y made the remark. But 

a l l one has to do to f i n d out that Dow i s exclusively served 

by UP at Freeport and Plaquemine i s to look at a map. And i f 

Dow wants to deny that one i t s employees t o l d UP that Dow was 

exclusively served by UP, Dow can do so using i t s own 

witnesses. Or, Dow could have reque6tc»d the i d e n t i t y of the 

speaker by way of interrogatory. There i s c e r t a i n l y no need 

to depose Mr. Witte on t h i s issue. 

4. At Mr. Spero's det-csition, Dow's counsel asked 

Mr. Spero about notes i n his workpapers that indicated that 

Mr. Witte may have sa i that UP was making e f f o r t s to keep Dow 

neutral w i t h respect to the merger. Spero Dep., pp. 212-15; 

KC04-110112. Again, Dow personnel can t e s t i f y about 

Applicants' e f f o r t s to persuade Dew not to cippose the merger. 

And counsel can represent that neither Mr. Witte nor Mr. Coale 

was involved i n Applicants' e f f o r t s to obtain Dow's support 

f o r , or prevent Dow's opposition to, the merger. 

5. At Mr. Sperc's deposition, Dow's counsel asked 

Mr. Spero about notes i n his workpapers i n d i c a t i n g that 
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someone said i t was "no secret" that Dow's r a i l transporcation 

prices were "higher." Spero Dep., pp. 215-17; KC04-110112. 

Mr. Spero explained that Mr. Witte .had t o l d him that t h i s 

statement had been made by someone at Dow. Spero Dep., p. 

217. Again, i n i t s March 4 l e t t e r , Dow assigns some 

significance to the fact that Mr. Witte apparently a t t r i b u t e d 

-his remark to someone at Dow and that Mr. Spero Cuald not say 

who at Dow had o r i g i n a l l y made the remark. But i f Dow wants 

to deny that anyone ever made that remark, i t can do so 

without deposing Mr. Witte. Or Dow could have requested the 

i d e n t i t y of the speaker i n an interrogatory. 

6. At Mr. Spero's deposition, Dow's counsel 

asked Mr. w.̂ ero about notes i n his workpapers that r e f e r to 

Spero 

Dep., pp. 223-25; HC04-110114. Mr. Spero agreed with Dow's 

counsel that he had not independently v e r i f i e d the s i t u a t i o n , 

and that UP personnel would know more. Spero Dep., p. 225. 

But once again, employees of Dow know even more. I f Dow wants 

to deny or e:xplain the 

de t a i l s of the s i t u a t i o n , i t can do so without deposing Mr. 

Witte or Mr. Coale. 

7. At Mr. Spero's deposition, Dow's counsel asked 

Mr. Spero about notes i n his workpapers that say 

Spero Dep., pp. 

225-27; HC04-110114. Mr. Spero stated that .he knew nothing 
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more about the contracts than what he had been t o l d . Again, 

Dow has not shown why i t needs to depose Mr. Witte or Mr. 

Coale about any issues regarding these contracts. I f Dow has 

anything i t wants to say about these contracts or the 

information provided to Mr. Spero, there are Dow employees 

wi t h knowledge equal or superior to the knowledge of any UP 

employee. 

8. At Mr. Spero's deposition, Dow's counsel asked 

Mr. Spero about notes i n his workpapers that mentioned 

Spero Dep., pp. 228-31; HC04-110118. Mr. 

Spero explained that he had been t o l d that 

Spero Dep., pp. 230-31. 

Mr. Spero indicated that he got t h i s information from Mr. 

Cotile. Again, t h i s does not establish that Dow has any need 

to depose Mr. Coale. Dow has as much information about 

as UP does. Moreover, 

UP's study and correspondence 

i s contained i n Dow f i l e s i n Applicants' 

document depository. I f Dow wants to t r y to deny what the 

documents c l e a r l y show 

i t can do 

so using i t s own witnesses -- i t does not need to depose Mr. 

Coale. 
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9. At Mr. Peterson's deposition, Mr. Peterson 

mentioned that Mr. Coale was one of the people i n the UP's 

marketing departme.'it who assisted i n the production of the 

study of Gulf Coast chemicals that appeared as an appendix to 

his v e r i f i e d statement. Peterson Dep., p. 388. Many people 

i n UP's marketing department assisted i n the production of 

that study, and Dow has not shown that there were any 

questions about the study that Mr. Peterson could not answer 

or that Mr. Coale would be better suited to answer. In f a c t , 

Dow submitted i n t e r r o g a t o r i e s regarding a number of statements 

Mr. Peterson made i n the text of his v e r i f i e d statement that 

r e l a t e to Dow, and documents r e l a t i n g to every one of those 

statements i s contained i n the Dow f i l e s Applicants have 

placed i n t h e i r document depository. 

10. F i n a l l y , Mr. Peterson mentioned 

Peterson Dep., p. 855. 

But again, t h i s does not establish any reason why Mr. Coale 

should be deposed on the subject. Documents r e l a t i n g to 

are contained i n Applicants' document 

depository, a.nd Dow i s free to present i t s own witnesses on 

the subject. Moreover, as explained above, Mr. Peterson 

t e s t i f i e d that he had personal knowledge 

Peterson Dep., p. 854. 

In sum, Dow can demonstrate no need tc depose 

Messrs. Witte and Coale regarding UP's r e l a t i o n s h i p with Dow. 
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In f a c t , Dow's counsel seemed to recognize t h i s when he said 

to Mr. Spero " i t appears that Dow would have known about at 

least under your r e c o l l e c t i o n a l l of these things; i s that 

correct?" Spero Dep., p. 223. I f Dow believes that Mr. Witte 

or Mr. Coale communicated incorrect information to Applicants' 

witnesses, i t can present i t s own witnesses to that e f f e c t . 

I f Dow believed that any of the information was p a r t i c u l a r l y 

important, Dow could have submitted w r i t t e n i n t e r r o g a t o r i e s to 

obtain the information i t needed. The fact i s that Dow's 

request to depose Messrs. Witte and Coale i s no more t.han a 

f i s h i n g expedition i n t o the minds of UP employees who had 

r e s p o n s i b i l i t y f o r the Dow account.-' And Dow has t r i e d to 

extend t h i s f i s h i n g expedition to SP by requesting, without 

providing any j u s t i f i c a t i o n at a l l , that SP make i t s Dow 

account representative available for deposition. See Letter 

to Paul A. Cunningham from Nicholas DiMichael, dated Mar. 7, 

1996 (Exhibit H hereto). 

B. Any Information Messrs. Witte and Coale Could 
Provide Regarding Competition for Chemicals T r a f f i c 
i n General, or Competition for Dow T r a f f i c i n 
Par t i c u l a r . Would be Merely Cumulative 

Any information Mr. Witte or Coale could provide 

regarding competition for chemicals t r a f f i c generally would be 

merely cumulative. The merger application contains v e r i f i e d 

i-^ In f a c t , as the res u l t of UP's recent reorganization of 
i t s marketing department, Mr. Coale i s no longer responsible 
f o r the Dow account. Mr. Witte i s now responsible f o r Dow's 
p l a s t i c s , as w e l l as i t s l i q u i d and dry chemicals. 
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statements from three witnesses that discuss the impact cf the 

m.erct.r on competition for chemical products. These three 

witnesses were deposed for a t o t a l of 15 days by Dow and other 

pa r t i e s interested i n chemicals issues. .Mr. Peterson devoted 

more than 75 pages of his v e r i f i e d statement, including a 60-

page appendix, to the question of competition f o r Gulf Coast 

chemical products. Mr. Spero's e n t i r e 21-page v e r i f i e d 

statement focused on the consequences of the merger f o r the 

transportation of chemicals. .Mr. Barber devoted a 15-page 

section of his v e r i f i e d statem.ent and a separate 23-page 

appendix to the issue of competition f o r chemicals t r a f f i c . 

Moreover, Dow has not explained why information i t 

seeks from Messrs. Witte and Coale regarding Dow i n p a r t i c u l a r 

could not be obtained from the nearly 10,000 pages of Dow 

f i l e s applicants have already produced. As mentioned above, 

these f i l e s contain information on the s i t u a t i o n s Dow asked 

about i n i t s i n t e r r o g a t o r i e s , including the r o l l - o n / r o l l - o f f 

barge issue. Reluctance on the part of Dow t o use the 

available information i s no reason to subject Applicants to 

the burden of two deposition. 

C. There Was Nothing Unique About the Roles of Messrs. 
Witte or Coale i n Connection with the Preparation of 
the A r p l i c a t i o n 

Dow suggests i n i t s March 4 l e t t e r that i t i s 

p a r t i c u l a r l y appropriate to depose Messrs. Witte and Coale 

because cf " t h e i r roles i n preparing the merger a p p l i c a t i o n . " 
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Neither Mr. Witte nor Mr. Coale submitted a v e r i f i e d statement 

i n support of the primary merger application;'' rather, they 

shared t h e i r knowledge with witnesses who were preparing such 

statements. Their roles i n t h i s proceeding were 

indistinguishable from those of hundreds of UP and SP 

employees who contributed b i t s of knowledge and expertise to 

the a p p l i c a t i o n process. 

Nor are Mr. Witte and Mr. Coale any d i f f e r e n t frcm 

the dozens of marketing personnel at UP and SP who deal 

d i r e c t l y with customers who have expressed an i n t e r e s t i n t h i s 

proceeding. The Spero workpapers that Dow c i t e s as supporting 

i t s need to depose Messrs. Witte and Coale contain the names 

of four other UP marketing personnel who provided s i m i l a r 

information regarding customers they were f a m i l i a r with. To 

allow these depositions to proceed would leave the door wide 

open to scores of s i m i l a r requests by others. Dow, which has 

already asked to depose SP's Dow account representative 

without even attempting to j u s t i f y i t s request, c l e a r l y 

understands t h i s to be the im p l i c a t i o n of Judge Nelson's 

r u l i n g s . 

* * * 

•̂' Mr. Coale submitted a v e r i f i e d statement i n one of the 
related abandonment applications r e l a t i n g to three s p e c i f i c 
customers (none of them Dow). Appl., Vol. 5, pp. 443-46. 
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Dow has not provided the necessary support f o r i t s 

request to depose Messrs. Witte and Coale, and Judge Nelson's 

order granting those depositions should be reversed. 

KCS' January 25 l e t t e r predicted that the number of 

depositions requested by parties i n t h i s proceeding would 

"grow geometrically with each witness." Unfortunately, t h i s 

has proven true. I t i s simply impossible to expect that any 

l i m i t e d number of people would have f i r s t - h a n d knowledge of 

every fact of any arguable relevance to the a p p l i c a t i o n , and 

to allow p a r t i e s to depose every witness w i t h the s l i g h t e s t 

b i t of relevant information would change t h i s from an 

expedited proceeding to one that would r i v a l the Rock Island's 

unfortunate record. 

But t h i s s i t u a t i o n does not present the Board with a 

d i f f i c u l t l i n e to draw. I f the Board accepts that depositions 

of n o n - t e s t i f y i n g witnesses are governed by i t s e x i s t i n g rules 

and precedents, requests f o r depositions can be dealt w i t h i n 

a consistent and p r i n c i p l e d way, and most, including the 

requests f o r depositions here, w i l l be properly denied. 
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DONELA.N, CLEARY, W O O D & MASER. P.C 

^TTORNCYS ANO COUNSILORS AT LAW 
Swire 790 

1100 New ro«i AriMC. nw. 
Orneti (20t) IT I - fSM WAM«I«TO«. D C. 20005-3934 

TciCCorrci: (202) 171-OtOO 

Fcbnaxy 23,1996 

Aivid E. Roach IT, Esq. 
Covington A Btnling 
1201 Pcnn«ylvini« Avenue, N.W. 
Waimngtoo, O.C. 20044 

Re: Finance Docket No. 32760, Union Padfic Corp., etcL - Control A. Merger -
Southern Pacific RaU Corp., et al. 

Den Arvid : 

Oo behalf of The Dow Chcmicil Cotnpany, we request that die Union Pacific make 
Thooias Coale and Daniel Wine available for depowtioo. Both Rkhaid D. Spero and Richaid B. 
Petermi, in their depocitioa test coony, have indicated that they cottsdted extensively widi Mr. 
Coale and/or Mr. Witte legarding chemicals and plastici mattEnL At pages 209 dmwgh 212. Mr. 
Spero indicates that he relied ouensively tapoa Mr. Wvte for infonnation concerning Dow Mr 
Spero refcra to bodi Mr. Witte and Mr. Coale at pages 66 dooogh 68 of his testiinony! 
FurtbenDore, Mr. Peterson, at page 388 of his lestiinony, identifies Mr. Coale aa the one 
individual who is pait:.nilady rê mniible for the Gulf Q>ast ChemkaJ Stody in Appendix B of 
Mr. {̂ tenon's Verified Statemeat. Also, in response «o SPI btenogany No. 20, Mr. Coale is 
identified as one of the UP employees most knowledgeable about plastics transponation. 

Please infonn os when these witnesses will be made available fer depoeoElon. 

Stnoerely. 

5 ^ 
NkholaaJ. DiMichael 
Jeffrey O. Moreno 

nswao 
cc* The Honorttble Jerome Ndsoo 

Restricted Servioe List 

23-y*b-96 3:tSp 
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February 28, 1996 

BY FACSIMILE 

Nicholas J. DiMichael, Esq. 
Donelan, C.\eary, Wood i Maser, 
Suite 750 
1100 New York Avenue, N.W. 
Washington, D.C. 20005-3934 

Dear Nick: 

P.C. 

Thia responds to your February 23, 1996 letter in 
which you express Dow's desire Cc depose Thomas Coale and 
Daniel Witte. 

Applicants dc not believe there i s any ju s t i f i c a t i o n 
for providing Mr. Coale or Mr. Witte for deposition. 
Applicants have presented three witness^'s Messrs. Peterson, 
Barber and Spero -- who address chemicals and plastics matters 
in depth. In addition. Applicants have produced their Dow 
plastics f i l e s , and have produced most of their Dow chemical 
f i l e s (these f i l e s are extensive and production i s continuing), 

In your February 23 letter, you do not indicate any 
topics that the three witnesses Applicants have made available 
for deposition were unable to address, or that: you are unable 
to address through access to Applicants' Dow f i l e s . Dow has 
not even attempced to show why i t expects these depositions to 
produce or lead to the discovery cf relevant, admissible 
evidence, and why those depositions would noc be merely 
cumulative and wasceful. 

For these reasons and the reasons sec forch in our 
lecter of today to Mike Loftus, Applicancs do noc intend to 
produce Mr. Coale or Mr. Wicce for deposicion. 

Sincerely, 

Arvid E. Roach I I 

cc: Hon. Jerome Nelson 
Rescricced Service LisC (by facsimile) 
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BY yACSIMILg 

C. Michael Loftus, Esq. 
Slover 5c Loftus 
1224 Seventeenth Street, N.W, 
Washington, D.C. 20036 

Dear Mike: 

This responds to your February 16, 1996 l e t t e r i n 
which you express WCTL's and your i n d i v i d u a l u t i l i t y and 
producer c l i e n t s ' desire to depose F..M. Gough and J.T. Hutton. 

Applicants do not believe there i s any j u s t i f i c a t i o n 
f o r providing Mr. Gough or Mr. Hutton f o r deposition. As you 
point out i n your l e t t e r . Applicants have already presented 
wit.nesses to address the very subjects upon which you wish to 
question Messrs. Gough and Hutton: Messrs. King and Ongert.h 
were made available to discuss the Operating Plan i n general, 
as well as the movement of Western coal i n p a r t i c u l a r . In 
addit i o n , Mr. Peterson was made available as a knowledgeable 
i n d i v i d u a l from UP who could discuss the e f f e c t s of the merger 
on ccal shippers, and Mr. Gray was made available as a 
knowledgeable i n d i v i d u a l from SP who could do so. And i n 
fa c t , both Mr. Peterson and Mr. Gray were questioned, and 
provided answers, regarding the rail r o a d s ' coal business. 
Furthermore, Mr. Sharp was made available as a witness who 
focused s o l e l y on coal issues. While your February IS l e t t e r 
indicates that Mr. Sharp was unable to respond to questions 
about s p e c i f i c UP or SP coal movements, Messrs. Peterson and 
Gray were available to t e s t i f y regarding shipper-specific coal 
issues. 

Your request to depose n o n - t e s t i f y i n g witnesses i s 
tr o u b l i n g . Applicants have received requests to depose i i 
n o n - t e s t i f y i n g witnesses i n addition to the 21 witnesses 
Applicants have made available f o r 7 weeks of depositions. In 
i t s l e t t e r of January 25, KCS predicted that "the number cf 
relevant witnesses i s going to grow geometrically w i t h each 
witness." While Applicants disagree that the number of 
relevant witness has grown, i t i s c e r t a i n l y true that the 
number of requests f o r depositions has grown geometrically. 
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C. Michael Loftus, Esq. 
February 28, 1996 
Page 2 

As we have stated before. Applicants r e j e c t the 
notion t.hat p a r t i e s have the r i g h t to depose a l l i n d i v i d u a l s 
who may have the s l i g h t e s t knowledge about anything arguably 
relevant to the merger application. This i s especially true 
i f t e s t i f / i n g witnesses can amply address the p a r t i c u l a r topic 
-- whether or not t.hose witnesses know every d e t a i l that some 
other witness might add. This i s not a multi-year, wide-cpen, 
o l d - s t y l e federal court case i.n which depositions car. be taken 
by the scores or hundreds i f they m.eet bare standards of 
relevance. I t i s a highly expedited proceeding before a.n 
agency whose law disfavors depositions, and which has 
s p e c i f i c a l l y i n s t r u c t e d that discovery be s t r i c t l y r e s t r i c t e d 
to relevant matters. See Decision No. 6, served Oct. 19, 
1995, p. 8 ("In pursuing discovery and m preparing pleadings, 
we encourage p a r t i e s (and w i l l i n s t r u c t the Administrative Law 
Judge) tc focus s t r i c t l y on relevant issues . . . . " ) . 

Applicants have provided 21 witnesses f o r 7 weeks of 
depositions. Where no t e s t i f y i n g witness could address a 
s i g n i f i c a n t matter. Applicants have been prepared to provide 
an a d d i t i o n a l witness f o r deposition, as they have wit h Mr. 
Kauders, or to cooperate i n other informal discovery. But 
Applicants are not w i l l i n g to allow the number of depositions 
to "grow geometrically, " as many parties to t.his case would 
prefer. Where t e s t i f y i n g witnesses (three i n t h i s p a r t i c u l a r 
case) have addressed a topic. Applicants see no need to make 
a d d i t i o n a l , cumulative, n o n - t e s t i f y i n g witnesses available f o r 
deposition. 

F i n a l l y , your request to depose n o n - t e s t i f y i n g 
witnesses i s contrary to the p r i n c i p l e s established i n the 
Discovery Guidelines. The Guidelines contemplate that p a r t i e s 
w i l l be able to use the month of March to prepare t h e i r 
upcoming f i l i n g s . This i s j u s t as important to the Applicants 
-- who must f i l e t h e i r r e b u t t a l at the end of A p r i l -- as to 
other p a r t i e s , and that i s why the Guidelines e s t a b l i s h a 
month-long b i l a t e r a l "mioratorium" on w r i t t e n discovery. The 
Applicants scheduled the depositions of t h e i r witnesses to 
take place m January and February, despite the d i f f i c u l t i e s 
i n preparing f o r so many depositions i n such a condensed 
period. (In f a c t , as you w i l l r e c a l l . Applicants wanted to 
begin the deposition schedule two weeks e a r l i e r m order to 
allow more time f o r preparation, but changed the schedule at 
t.he request of many of the active parties.) The m u l t i p l e 
requests, by a v a r i e t y of d i f f e r e n t merger opponents, f o r 
depositions of n o n - t e s t i f y i n g witnesses would t i e down the 
Applicants i n continued formal discovery throughout the month 
of March and would undermine the idea of a "moratorium." 
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For these reasons. Applicants do not intend to 
produce Mr. Gough or Mr. Hutton for deposition. 

Sincerely, 

Arvid E. Roach I I 

cc: Hon. Jerome Nelson 
Restricted Service L i s t (by facsimile) 
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March 4,1996 

V/.^ T^hrr^pifr & Hand Delivery 

Honorable Jerome Nelson 
Administranvc Law Judge 
Federal Energy Regulatory Commission 
Room No. 11F21 
888 First Strcct, NE 
Washington. DC 20426 

Re: Finance Docket No. 32760, Union Pacific Corporahon, et al. -
Cono-ol <t Merger - Southern Pacific Rail Corporaiion, et al. 

Dear Judge Nelson: 

On February 23, 1996. we requested, on behalf of The Dow Chemical Company, that the 
UP make available Mr. Tom Coale and Mr. Dan Witte, of UP's chemicals and plastics business 
units, for deposidon. On February 29, the UP informed us that these individuals would not be 
made available for depositions. Therefore, Dow hereby notices this issue fcr resoluaon at the 
discovery conference scheduled for this Wednesday, March 6,1996. 

Dow is a major producer of chetnicals and plasdcs at its facilities in Freeport, Texas and 
Plaquemine. Louisiana. Both of these facilities are served exclusively by the UP. .Mr. Wirte and 
.Mr. Coale work within the UP chemicals and plastics marketing divisions, respectively, and are 
very familiar with Dow. This familiarity is indicated by the fact that, in virtually every letter or 
memorandum involving Dow that has been produced by the UP to date, Mr. Witte and Mr. Coale 
are identified as either the author, the addressee, or a recipient These documents fill up two file 
drawers in the Applicants' depository and are too numerous to produce here. Aldic. gh there are at 
least a half dozen individuals in these marketing departments whom Dow would like to depose, 
Mr. Witte and Mr. Coale have been selected because of their posidon, ih-iir length of service, and 
their IDICS in preparing the merger application. 

Mr. Witte is important to Dow because o*. among other things, several statements he is 
alleged xo have made to Mr. Richard D. Spero, a wimess who has presented written tesnmony for 
the Applicants. In a numbcr workpapers obtamed from the applicants' document depository 
(which are notes of Mr Spero's interviews with several UP personnel), Mr. Spero identifies Mr. 
Witte at the top of the page and, near the bonom of the same page, he has written several important 
statenKnts regarding E)ow and Dow's competitive situation. (Attachment 1; see also Attachment 2, 
at 210-211). When we inquired about these notes at Mr. Spero's deposition, he annbuted these 
statements to Mr. Witte and claimed that the original source of the first two comments was actually 
someone at Dow. However, Mr. Spero could tiOt provide any further explanation and suggested 
that we direct funher questions to Mr. Witte. (Attachment 2 at 211-13,215-17) Thus, Dow has a 
particularized need to probe the source of these statements attributed to Mr. Witte. 



DoNEiAN. CLEARY. WOOD & MASER. P.C 

Letter to Honorable Jerome Nelson 
March 4. 1996 
Page 2 

Moreover, at his deposition, Mr. Spero also confirmed that hir. Wine was responsible for 
Dow with respect to liquid and dty chemicals and that most of his information on Dow came 
directiy from .Mr. Witte. (Attachment 2 at 208.209-10) The deposition nanscnpt makes clear that 
Mr Spero had littie or no independem nowledge of Dow's simation. and simply relied upon 
otiiers, including Mr. Wine, for his iribnnation. (See. e.g.. Attachment 2 at 223-225) In view of 
Mr Spero's lack of knowledge regarding Dow, Dow is cnntied to cross-examine the persons 
whose mformaoon formed tiic basis lor Mr. Spero's statements regarding Dow's oansponauon. 

Mr. Coale is impoiû u to Dow particularly because of his knowledge of tiie UP's reaction 

Botii Mr. Spero and Mr. Peterson identified Mr. Coale as the source of tiieir information about this 

tiierefore. it is necessaiy tb ask Mr. Coak. 

As a general nuner. Mr. Wine and Mr. Coak will provide information specific to Dow 
regarding Dow's ability to exen competitive pressure upon tiie UP tiirough modal and source 
compeution at Freepon and Plaquemine. No witness proffered by tiic UP has possessed tiiis direct 
knowledge. Ratiiei', UP witnesses have simply referred in deposition to individuals in tiie 
chemicals and plastics marketing divisions as the persons witii such knowledge, including Mr. 
Witte and .Mr. Coak. Therefore. Dow requcsu tiiat the appUcants be ordered to make Mr. Witte 
and .Mr. Coale available for depositions at tiie earikst possibk time prior to March 29.1996. 

Sincerely, 

Nicholas J. Di 
Jeffrey O. Morei 

cc Restricted Service List wA)aiiadixx»ats (Outside counsel only) 

1730-020 
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1 p l a s t i c s , was i t those two? 

2 A. Mo, i t was a rr.cre ge^ierai ccmmenc. 

3 

4 

5 

C Q. Do you have any information as to what 

7 the nature of that source competition i s ? 

8 A. I do somewhere in this s t u f f . 

• Q. Perhaps what you might do again, to 

10 save time here, i s i f you find that reference, to 

11 simply send that co me wich a copy to the ocher 

12 people accendiug this deposicion. 

13 A. Well, here's one answer, ethylene 

14 glycol. 

15 Q. I'm sorry, where are you looking? 

IC A. I'm looking ac work paper these are 

17 noc the confidencial work papers. 

18 Q. I guess X don'c ha-'e chose. 

19 A. 110033. Similarly, 703 110345 for 

20 ethylene oxide. 

21 Q. Lec me jusc ask, did you make any 

22 reference in your v e r i f i e d scacemenc to Fort 

23 Saskatchewan? 

24 A. I don't believe I did. 

25 Q. Okay. Let me di r e c t your attention to 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (8001 fOn OlPO 

1111 14ttt ST.. N.W.. 4tft FLOOH / WASHINOTON. O.C. 2000S 
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1. 

15 

IS 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:: 3 

a meeting on November 3 then, the day after, with 

Mr. Wicce. And this i s Shirley Newell --

A. Correct. 

Q. Veronica Alsop and Tim Devlm. Now, 

Mv. Witte. after his name there, you have Dow, DU 

Pont, Monsanto. Can you t e l l me what thac refers 

to? 

A. Those are customers that he i s 

responsible for at the railroad with respect co 

li q u i d and dry chemicals. 

Q. And Chen the other names after the 

other people would be the companies that these 

p a r t i c u l a r persons are responsible for? 

A. Correct. 

Q. There's quite a long l i s t i n g there. 

Did you talk abouc each one of those during your 

conversations? 

A. Each? 

Q. Bach company that i s l i s t e d there, did 

you kind of go down through each of those 

companies or was i t more varied? 

A. No, i t was more the the orientation 

was commodity, not company. 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (8001 fOn OCPO 

n i l 14t>i ST.. N.W.. 4m fioon / WASHINGTON, O.C. 20OO« 
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1 

2 

3 

4 

5 

6 

7 

8 

9 Q. Can you c e l l me what chat means then, 

the 60 percent and the 40 percent? 

A- was 60 percent and 40 percent was 

12 cheir -- I'm not sure which of the four made the 

13 estimate. 

14 

IS 

I f 

17 

A. That was their estimate. 

19 

20 

21 

22 A. I t ' s possible, but I cannot be 

absolutely certain that that's the case. I don't 23 

24 remember. 

25 

ALDERSON REPORTING COMPANY, INC. 
1202)289-2260 (8001 FON OEPO 

1111 14m ST.. N.W.. 4111 Fioon , WASHINGTON, O . C . 20OO« 
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1 

2 

3 A. I believe that's correct, yes. 

4 Q- So, i f I have quesC-ons about somi 

5 che things here, Mr. Witte would be the cr.e 

6 check out f i r s t ? 

ALDERSON REPORTING COMPANY, INC. 
I202!289-;. :0 (8001 FOM OEPO 

1111 14th ST.. N.W.. 4tti f .OOB / WASHINGTON. O . C , 2000« 



25 Q. I would have to ask Mr. witte that? 

ALDERSON REPORTING COMPANY, INC. 
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A. Yes. 

Q. Did you ask him who he was talking to? 

A. No . 

Q. Did you ask him what was the concent cr 

the context of the conversation in which this was 

made ? 

A. Nc. 

Q- And you said chat your notes indicate 

thac making efforts to render neutral, who was 

making those efforts? 

A. I don't know. 

Q. Was i t people at the railroad? 

A. I presume so. 

A. Mo, I think he's responding to my 

question, i t ' s part of the same question of how 

they're going to are they going to 

p a r t i c i p a t e . 

Q. And what was your understanding about 

the meaning of the term rendering neutral? 

ALDERSON REPORTING COMPANY, INC. 
i202)289-2260 (8001 FON OEPO 

n i l 14th ST., N.W.. 4th F1.00B / WASHINGTON. O . C . 20001 
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A. I r e a l l y didn't dwell on i t . 

Q. You didn't have any understanding of 

what he was t e l l i n g you? 

A. I mean I didn't i l on i c . 

Q. I understand you didn't dwell on i t , I 

just asked what your understanding was? 

MR. GULLAND: Objeccion. I know I t ' s 

late and we're trying co hurry, but we're noc 

going to hurry things along by interrupting the 

10 witness. 

11 BY MR. DIMICHAEL: 

12 Q. A l l I'm asking you i s what was your 

13 understanding? 

MR. GULLAND: Let the witness f i n i s h 

15 his answer. 

16 THE WITNESS: I didn't r e a l l y probe che 

17 issue, i t wasn't p a r t i c u l a r l y germane to what I 

18 was r e a l l y getting at. But my -- I guess you 

19 would have to say that my understanding of i t was 

20 that Dow's position was somewhat ambivalent as to 

21 what position i t would take regarding the 

22 application. 

2 3 BY MR. DIMICHAEL: 

24 Q. And SO the ra i l r o a d was attempting to 

25 keep Dow neutral in this whole thing,- i s that 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 1800) FOR DtPO 

1111 Uth ST., N.W., 4th FIOOH / WASHINGTON, O.C. 2000S 
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14 

15 

16 

17 

IB 

19 

20 

21 

22 

23 

24 

25 

right ? 

A. 

Q. 

A. 

Q. 

Yeah. 

Do you know what they were doing? 

No . 

Do you know why they were concerned to 

keep i t neutral? 

A. I'm sure they wanted i s much support as 

possible from a l l shippers. Beyond that I have 

no - -

Q. I t says co keep them neutral., noc to 

get t h e i r support. 

A. You asked me why they were doing t h i s . 

I said I assume they were doing this with a l l 

shippers, regardless of what thei r status was. 

Q. Were they concerned chac Dow would 

oppose the application? 

MR. GULLAND: Objection. You haven't 

got a basis for that question. 

MR, DiMICHAEL: Are you instructing him 

not to answer? 

MR. GULLAND: No. 

BY MR. DiMICHAEL: 

Q. Okay. 

A. I think I've already answered i t . i t 

my understanding was that thi s p a r t i c u l a r 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR OEPO 

1111 14th ST., N.W., 4th flOQH I WASHINGTON, O.C, 2000S 

was -
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1 shipper was ambivalent in terms of position z naw 

2 ic was going to take wi-h respect to this 

3 application and t.hat they were obviously t r y i M ... 

4 to get the mosc favorable ouccome from ths 

5 standpoint of che railroad in terms of hew th e 

c shipper would participate, i f i c participated • 

Q. Were they cc:icerned that Dow would 

• oppose the application? 

9 A. I don'c know. 

10 MR. GULLAND: Objection. Look, ask him 

11 what they said, don't .ask him what the mental 

12 state of thi r d parties i s . 

13 BY MR. DiMICHAEL: 

14 Q. Did they t e l l you that they were 

IS concerned that Dow would oppose the a p p l i c a t i on? 

18 

A. No. 

22 

23 

24 

25 

1 
ALDERSON REPORTING COMPANY, INC. 

(202)289-2260 18001 FOM OEPO 
1111 14th ST.. N.W.. 4th FIOOH / WASHINOTON. O.C. 2000S 



Q. Now, how do you know chac this i s a 

parap.hr a, because i t doesn't indicate that here 

at a l l ? And why i s this not what Mr. wicte was 

actually saying, his own statements, not Dew's 

statements? How do you know that this i s a 

paraphrase? 

A. Which question are you asking me? 

Q. How do you know that t h i s i s a 

paraphrase? 

A. That's my d i s t i n c t r e c o l l e c t i o n . 

Q. Did Mr. Witte say who he met with at 

Dow who told him that? 

A. I think I've already answered that, but 

the answer i s no. 

BY MR. D i M I C H A E L : 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (8001 FOH OEPO 

1111 14th ST.. N.W.. 4th FLOOR / WASHINOTON. O.C. 20009 



1 Q. They were in a position tc know. 

2 correct ? 

3 A. I t wasn't -- i t wasn't a comment that 

4 was being affirmed by anyone at the meeting that 

s I was at. I t was a representation of what they 

( were saying co che rail r o a d . 

7 Q. So they were 

• 
A. They being Dow. 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q. Do you have any reason to believe that 

19 that's not true? 

20 MR. GULLAND: That what's not true? 

21 What was being said during the meeting? 

22 BY MR. DiM.CHABL: 

23 

24 

1 

25 

1 
ALDERSON REPORTING COMPANY, INC. 

(202)289-2260 (800) FOM OEPO 
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1 then they h?d with Dow, that's your r e c o l l e c t i o n , 

2 or a c t i o n s they were t a k i r q v i s - a - v i s Dow? 

A. Part of those pages. Oi'-'iously th? 

m a t e r i a l with respecc co Rohm & Haas on 13 

doesn't r e l a t e to Dow. 

Q. Yes. But i t appears that Dow would 

have known abouc at l e a s t under your r e c o l l e c t i o n 

a l l of these things,- i s thac c o r r e c c ? 

MR. GULLAND: Objection. 

10 You can answer. 

11 THE WITNESS: I would assume so. 

12 BY MR. DiMICHAEL: 

13 

14 

15 

16 

17 Q. You mentioned chat I b e l i e v e at page 

13 715 cf your v e r i f i e d statement, the second f u l l 

19 paragraph, second l i n e ? 

20 A. My refererice may not have been to t h i s 

21 p a r t i c u l a r note, however. I c ...a/ have been to 

22 some other note i n my work papers, I'm not 

23 c e r t a i n . 

24 Q. I guess chat's what I was going co ask, 

25 whetner t h i s p a r t i c u l a r note here was cn^ b a s i s 

ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 (800) FOR OEPO 

1111 14th ST.. N.W.. 4th FLOOR / WASHINCTON. O.C, 2C00S 
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1 for that statement in your work papers -- exc use 

2 me, was this p a r t i c u l a r statement in the work 

3 papers the basis for your statement in the 

4 v e r i f i e d statement? 

S A. I'm not quite certain, i c may have been 

€ something else, i t may have ccme up again. 

7 Q. Do you know how mach scyrene was 

• barged? 

9 A. No. 

10 Q. Do you know when? 

11 A. No. 

12 Q. Do you know why? 

13 A. No. 

14 Q. Do you know any of the circumstances 

15 surrounding i c ? 

16 A. The only circumstances that I know i s 

17 that the people with whom I was discussing thi s 

18 f e l t thac i t was a s i g n i f i c a n t enough option so 

19 that i t operated as a d i s c i p l i n e on Union 

20 P a c i f i c . 

21 Q. Did they indicate tc you how or why 

22 chat was so s i _ i i f i c a n t ? 

23 A. No. But I was asking the que.itions no:: 

24 for isolated, onetime deals but r e a l l y 

25 s i g n i f i c a n t a l t e r n a t i v e s that impacted on 

ALDERSON REPORTING COMPANY, INC 
(202)28»-226C (8001 FOR OEPO 

1111 14.h ST., N.W., 4th FLOOtI / WASHINGTON, O.C, 2000« 



> 3 

10 

11 

12 

their -- the way m which they viewed ti.\e 

.T.arketplace. 

Q. You made no independent v e r i f i c a t 

that that was a s i g n i f i c a n t thing? 

A. Right. 

Q. You were just accepting cheir 

representation in this thing? 

A. Correct. 

Q. And again, i f I wanted co probe -

A. In response to my question. 

Q. I would n.eed to talk tc them? 

A. R i g h t . 

on 

ALUERSON REPORTING COMPANY, INC. 
a02)289-22«0 .8001 FOR OEPO 

1111 14th ST , N.W.. 4th FLOOR / WASHINOTON, O.C, 2«J00« 



21 A. No. I think Mr. Peterson nay have 

22 discussed i t at some point in his teistimony, but 

23 th?.t would be the extent of i t . 

24 Q. You don't know any of the circumscancea 

25 of the negotiation of that contract or anything 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR OEPO 

1111 14th ST., N.W.. 4th FLOOR / WASHINGTON, O.C. 20009 



227 

of chat sort? 

2 A. No, I do not. 

Q. Did you ever review the contract or 

* ever see i t at a l l ? 

A. No. 

Q. Turn to your notes at 117 and 118 and I 

guess 119. Thesa are also notes of the meeting 

• that occurred on November 3? 

9 A. Yes. 

10 Q. And this meeting was with Cindy Graham 

11 and Tom Cole; as that right? 

12 A. Yes. 

13 Q. And they are UP persons, UP personnel? 

14 A. Yes. 

15 Q. And what i s their function? 

16 A. P l a s t i c s . 

17 Q. Are they in the marketing? 

18 A. Yes. 

19 Q. Do you know what t h e i r relationship i s 

20 to Mr. Wicte? 

21 A. No. 

22 Q. And, when you say they'r-^ with 

23 p l a s t i c s , do they have a pricing function? 

24 A. Yes. 

25 Q. Do you know whether they negotiate 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (8001 FOR OEPO 

1111 14th ST.. N.W., 4th FLOOR / WASHINOTON, O.C. 2000« 
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1 contracts ? 

2 A. I'm sure they're involved m i t . 

3 Q. Do you know whether they are 

4 responsible for face-to-face negotiations w i t h 

5 Dow? 

C A. I don't know. 

7 Q. Do you know whether they deal wi t h Dow 

8 at a l l ? 

9 A. They seem to be familiar with aspects 

10 of Dow's operation. When you say whether they 

11 deal with them at a l l , I'm not sure I an t e l l 

12 you what the b a j i s of their knowledre i s . 

13 Q. And what i s your basis for thac 

14 statement, that chey seem to have some 

15 fa m i l i a r i c y ? 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (8001 FOR OEPO 

•.111 14th ST., N.W., 4th FLOOR / WASHINGTON, O.C. 2000S 
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1 

2 

3 

4 

5 

C 

7 

3 

9 

10 

11 

12 

13 

Q. What did you understand as the 

circumstances in which the rol1 - on/rol1 - off 

p o s s i b i l i t y was raised with the railroad? 

A. Either tc get better price or better 

service or both. 

Q. Lec me ark you th i s , when was that 

raised? 

When was what i s that? 

The p o s s i b i l i t y of a r o l l - o n / r o l l - o f f 

A 

Q 

raised 

A With Formosa? 

.ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR OEPO 

1111 14th ST.. N.W.. 4th FLOOR / WASHINGTON. O.C, 2000S 
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1 

2 

3 

4 

S 

C Q. Do you know whether che UP ever made 

7 any analysis of that p o s s i b i l i t y ? 

8 A. I do not know. 

9 Q. You were noc told that by s t r i k e 

10 that. 

11 Did Ms. Graham and Mr. Cole i - i i c a t e 

12 any more to you about the r o l l - o n / r o l l - o f f than 

13 what i s ref l e c t e d here in the notes? 

14 A. No. 

15 Q. And i s i t f a i r to say that the notes 

IS here are the basis for your statement about the 

17 r o l l - o n / r o l l - o f f on page 719 of your v e r i f i e d 

18 statement? 

IS A. Yes. 

20 Q. Let me ask you, s h i f t i n g topics now, 

21 your stacement mentions r a i l - t o - r a i l 

22 competicion. And you talked to Mr. Stone before 

23 a l i t t l e b i t abouc the scope of the chemical 

24 product market. Are you familiar with I guess 

25 what i s "c.iown in transportation c i r c l e s as the 
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=age 1742 
(1) P.R-O-C-E-E-O-I-N-G-S 
(2) (9 02 a m ) 
(3) JUDGE NELSON P'ease Qe 
seatea Let s •»! ge' a record of wno is 
f~ere Por The Aoodcants'' 
15) VR LIVINGSTON Porthe 
AoDiicants. Bill (6) Livir-gston. also 
Carolyn Corwin anfl Micnael (7i 
Rosentnal. ail witn - recesenting Union 
(8) Pacific,Gerald Norton and Paul 
Cunningnam representing (9) Southern 
Pacific. 
(10) JUDGE NELSON: And fo r t f i t 
Intervenors' 
(11) MR McSRiDE: Good morning. 
Your Honor, (i2) Micnaei McSnde -
(13) JUDGE NELSON Mr McBnde. 
(14) MR McBRiDE - ' r e m LeBoeuf. 
Lamo, Green ; 15) and Macflae tor 
Western Shiccers Coalition Witn me 
»i6) are my colleagues Linda Breggm 
ano Daniel A'onowitz. 
117) VIR MORENO Good morning, 
vour Honor. (i8) Jeff Moreno trom the 
'aw firm of Dorei i in, deary . Wood (19) 
i l Maser We-^eoresent the Dow 
Chemical Comoany, (20) Kennecott 
Utah Coocer Corooration and 
Kennecott Energy (2i) Comoany. 
(22) MR JOSEPHS Marc Josephs 
with HQwrey and 

Page i743 
(11 Simon representing Coastal 
Corooration 
(2) MR DiMICHAEL Nicholas 
DiMichaei with ;3) the law firm of 
Donelan, Cleary representing the (4) 
National industrial Transportation 
L.eague 
,5) MR EDWARDS Good morning, 
Your Honor (6) Jonn Edwards with 
ZwickerT, Scoutt 4 Rasenberger (7) 
representing the Tex/Mex Railroad and 
Sierra Pacific 
(8) MR. LUBEL. Your Honor. Alan 
Lutjei with (9) Troutman Sanders 
representing the Kansas Cty Southern 
(10) Railway. 
(11) MR GOLDSTEIN Your Honor, 
Ellen (12) Goldstein with Werner, 
BrodsKy, Sidman & Kider (i3) 

Pag« 1741 to Page 1747 

representing tn-j Montana Pail L,nK. 
(14) MR STEEL. Good morning, Your 
Honor, (15) Adrian Steel reoreserting 
Buiiington Ncrthern .nd the (18) Santa 
Fe 
HT) MR ONGMAN: Good morning, 
Your Honor (18) I'm John Ongman with 
Pepper, Hamilton & Scheetz (i9) 
representing the Geneva Steel 
Company and Omaha Power (20) 
Company* 
(21) MR BILLIEL Good morning. Your 
Honor, (22) Michael Billiel, Department 
cf Justice. 

Page 1744 
(I) MR KILLORY Your Honor 
Joseph Killory (2) of Wilmer. Cutler & 
Picxenng representing Ccnrail 
(3) JUDGE NELSON: All rignt We 
have, I ,4) think, two matters One is all 
ot the stuff raised m (5) Mr McBnde s 
letter of March fourth. 
(6) And then do we still have this 
matter of (7) Dow Chemical and two 
depositions? 
(8) MR MORENO: Yes. Your Honor 
(9) JUDGE NELSON; I never got any 
opposition (10) to that, .is there a 
problem with these two witnesses? 
( I I ) MR LIVINGSTON: Yes, we do 
oppose It. (12) Your Honor 
(,3) JUDGE NELSON: Well. I think 
what I'm (14) going tT oo is defer that 
for a moment The other (is) issues 
seem to me more involved. 
(16) Well, |ust give me It for a second. 
What {^y) is 'he ground of the 
opposition of these depositions'' 
(18) MR LIVINGSTON Well, these are 
- the (19) requesting party is Dow 
Chemical We presented three (20) 
witnesses on chemicals issues. 
(21) JUDGE NELSON We ve Deen 
through this (22) contention that so-call 
non-testifying witnesses are 

Page i745 
(I) not subiect to deposition, i hava 
reiectea that (2) contention 
1,1) And I don t know whether you were 
•̂<}re or (*) not. 3ut Mr Roach was 

making that argument. And I (5) ruied 
that with regard to such non-testitymg 
(8) witnesses, they're really no different 
from anybody (?) else. 
(8) We will look at them in terms of i9) 
relevance, burden, pnvileges, where 
tney can oa (̂ O) taken, when ano so cn 
and so forth 
( I I ) So, what else do you have' 
(12) MR UVINGSTON: Well. I'm aware 
of your (13) rulings last frne. These -
we did present three (i4) witnesses on 
these issuas. and they answered the 
(15) questions that were put to them. 
(16) We have alao provided Dow with 
tha filas, (17) the very extensive files. 

(202) 234-4433 

reariy ' 0 OCO cage; reiatirg ••ai t3 T e 
Dow - the Cow Chemical that the 
Appl.csnts (19) had 
(20) The two wit.iesses they want - .n 
(21) addition not oniy sid they not out 
in verified i22) statements these are 
men m the Marneting Department 

^=age 1746 
(1) or involved m the ~arKeting of 
chemicals and ;2i plasties 
(3) They apparently 3eai with Dow 
They are {*) mdistinguisnacie from 
representatives of the company (5) who 
call on dozens of other shippers. 
(8) They are, in our lucgement, (71 
indistinguishable from the coai shipper 
witnesses. 
(8) JUDGE NELSON 3otharefor 
UP"* 
(9) MR LIVINGSTON They both are 
UP. 
(10) JUDGE NELSON Mr Coale, 
C-O-A-L-E, and (11) Mr w m e ' 
(12) MR. LIVINGSTON Mr Witte. One 
IS (13) chemicals and one is - one 
involves chemicals and one (14) 
involves plastics 
(15) JUDGE NELSON Yes 
(16) MR. LIVINGSTON These are 
fairly, {^7) relatively low-ievel people 
(18) JUDGE NELSON Aren t plastics 
part of (19) chemicals'' 
(20) MR. LIVINGSTON I ceiieve that's 
right. (21) I think plastics -
(22) JUDGE NELSON: That's a 
subcategory of 

Page 1747 
(1) chemicals. 
(2) MR LIVINGSTON I believe t ha t -
(3) JUDGE NELSON See What you 
can leam m (4) this business'' 
(5) MR. LIVINGSTON This - to parmit 
them -
(6) JUDGE NELSON: Which one is 
higher as (7) between the two'' 
(8) MR. LIVINGSTON: ! think they re 
equal? 
(9) JUDGE NELSON EduaP 
(10) MR. LIVINGSTON Yes But these 
are not (i i) the chief executive officers 
of tha company or the (12) vice -
executive vice president m head of -
charge (i3) of sales or anything of tnat 
kind. 
(14) This IS - this IS reaching into tha 
low (15) levels of the company to fmd 
witnesses who - (i6) apparently what 
they want'S somebody who can taik 
(17) about relations with Cow, which is 
an area where if (i8) there s any area, 
it's an area where Dow does net need 
(19) discovery 
(20) Dow has access to its own 
employees, and (21) they ve now had 
access tu all of our files on what Dow 
(22) IS doing in the transportation area. 
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TAB -3qe 
; n If 'hey thmn tnat -
i2) JUDGE NELSON What harm is 
a rne ov a (3) deposition nere'' 
(Ĥ  MR L I V I ' J G S T C N : Your i-ionor, 
we are n -
:5) - L C G E NELSON: You say that 
these are 6i comnarativeiy 't w-ievel 
and Y'.u 'e -c t rterr' jpting (7) the grea. 
affairs cf t.'̂ e comcany "ere 'What s -
,8) VR .iViNGSTCN it interrupts .he 
affairs iS) of t re oresentaticn of this 
case by the Applicants ( lOWear* ; 
under enormous pressure because of 
the schedule (11) m this case to 
cornoiete discovery responses to (i2) 
sreuare for res. jno i rg to reoi aal, i nd 
to e.igage m (i3) aii the other ictivities 
that this case imposes 
•14) inceeo. this is sucn a s:ressful time 
in (15) the case tnat there ir. a 
moratorium on written (16/ discovery 
now 

(17) And this - these depositions, we 
think, • 3) are unnc :esiary They a'e 
incons sten: with tr.e ' '9) spirit of the 
mora ' jnum 
20) ' 'eanze the mcratorum doesn t 
21) soeciticaily ap j iy tc aepositions. It 

only applies to (2r.i t re service of written 
discovery 

"^age 1749 
(1) But ronethf..es$, .t s inconsistent 
with (2) that SI jw-oown oenoo, 
(3) This Kih'j of discover/ is the sort ot 
(4) thing yoi, would see m a <arga 
federal co i rt anti- 5) trust w e r e every 
marKeting representative is ceoosed (6) 
a rd therr are dozens or hundreds of 
iepr is i t i jns 
(7) Iff, r.ct the wav -
f8) JUDGE NELSON Well, they say 
that f ' ese (9) names of these two men 
conf.nue to pop cp on (io) 
cor esponoence and on documents. I 
m';an, there is (i i) soma 
particuianzation -
'12) MR LIVINGSTON Any shippar 
can come n I • 3) here ano say well, Mr. 
Jones at uP ard Mr So-and-so (U) at 
SP deals with j s on a regular oasis and 
Aie want to ; '5) tane nis deposition. 
116) And we would oe doing the entire 
Sales : 17; Department a ' d the entire 
MarKeting Department of (i8) these two 
compar^ies 

;i9) And that s about the levei of (20) 
]ustification we nave here They can t 
point to '21) crit ical'acts that thesa 
ceopie know, t rat they (22) haven't 
ceen acie to get frcm other sources, 
inciudirg 

Page i750 
(1) their own sources, which i think is 
r&aily kind of 12) important here. 
(3) -UCGE NELSON: Okay, i think I 

03,06-96: STS: UNIO < PACIFIC MERGER OlSCOVEflY CONFEHENCE 

unjer>jtard 41 your position s this Mr T, VP _.'/'NG5 
Moreno ar tr;s •ssue'' 
f j i MR MCPENC ^es. •'our Honor 
6) -'wCGE NEl iC iV 'What can you 

I leip n-e with i7) m terr-s of if i wanted to 
oroer these aepQs.tions 8) "owto iimit 

' them, structure them, mane it as easy 
as !9) possible to get tram over with, 
Qorsibiy choose one cO) irsteao ofthe 
two"* 
(111 Could you give me any ideas along 
those (12; lines'' 

j (13) MR MORENO Wei! Your Honor, 
! although I M I plastics ' . rd cremicais 

are generally treatrJ m a nS) common 
manner.: oeiieve u::der the Union 
Pacific trey r 6 i rave two separate 
marKetirg oeoartments 

j ('7) Therefore. Mr Witte'S on a 
1 separate (i8) hierarchy trom Mr Coale. 

(19) -UCGE NELSON: i remembered 
! when we nad (20) problems with the 
: searching ot the records. l thouynt ;2, ) 

that the plasties were a subset of 
! Chemicals. 
i '22) MR MORENO Plast ics-
i generaijy 
i ~ Page' 
! (1) chemical manufacturers do also 
I tend to mar ufacture (2) plasties. The 

reason we nave askea for 'hese two (3) 
' wit.iesses IS because the railroad itself 
. handles tne (4i r-iarxetmg separata -
j distinctly for plastics ano for (5) 
I Chemicals. 
! (8) JUDGE NELSON. .-Vhat level are 
I they on in (7) the company'' 
j (8) MR MORENO Mr - : do not 
' Knew Mr (9) Witte s precise title. But 
; Mr Coaie IS Product (10) Manager of 
1 P'astics. a rd he ras been with 'ha UP 
I (11) Plastics Department since January 
j of 1990. 

i (12) So. on* reason for selecting him IS 
(13) because re nas been there inuch 
longer than many other (i4) individuals 
and has had d'rect experience acout -
(15) JUDGE NELSON: HOW much time 
would you (16) reed fcrtr.esa 
depositions'' 

(17) MR MORENO ! think we could 
handle these (i8) -aeoositions m naif a 
day. Your Honor 
(19) JUDGE NELSOi' 3oth7 
(20) MR MORENO We could possibly 
- well, I (21) thihK we might b4 abia to 
arrange the schedule to do (22) iha two 
of them on tne sam^ day 

Page ' V;^ 
(1) JUDGE NELSON '/Vhereva these 
people (2! locate J. if you know? 
(3) MR MORiiNO: I'm no t - I 'm . lO t 
sura The (4) Applicants will hava to 
speak to tnat. 
(5) JUDGE NELSON: 
whero are (6; they? 

Mr. Livingston, 

'/P _ , 7 ' N G 5 T ^ \ w - a r a 
•8) . - D G C N E L S C N C.-r-ara .veii 
you would gc 3i to Cmara ' c r !-ese 
0 j rpcses 
iiCl MR MORENO Y M , ' • ' o u r - o n e r 
we would. 
(11) JUDGE NELSON And l m goi-^c 

' to direct: :2) those oepcsiticr'S aro 
direct that the ccmomed time of -13) i n 
ceoositiors sraii r^it exceed tour 
hours 
ii4) MR MORENO i thinK we can 

• handle trat 
(15) JUDGE NELSON Ara you can 
allocate tre .' si 'our nou's as ycu wart 
if you taKC UP three hours (171 and 55 

, minuies with Mr Coaie, you ve got five 
I minutes 1181 with the next man 
j (191 Are there ouestichs about thaf^ 

•20) MR LIVINGSTON i unoerstard 
I your ruling. ;2i j Your nohor ' would 
: like to be heard ore mc-e time ,22) Arc 
i I realize you /e made tne runrg, but no 
' argument 

j ^age 1733 
I (1) was made r^ere as to Why these 
I witnesses are reeded 
I (2) it IS simciy that they ve been atthe 
j (?) companv a lorg time a rd they deal 
! with Dow, f that s i4) going to oe the 
' standard -
i (5) .lUDCE NELSON, I've r e a d -
I (5) MR. LIVINGSTON - there is ro 
j limits -
I (7) JUDGE NELSON ''ve read Mr 

Moreno and !8) Mr DiMichaei's letter of 
March fourth, and i am o i psrsuaded 

i oy the reasons set out there tnat we 
I Ought (10) tc have "he appositions. 
1 ( n ) l a m o f t h e v triat they ought to 
' ce as (12) simoie <» ^cssibie to impose 

as little a buroen as (13) possible. And 
j can t see row 'ou r hours of time (14) 
I divided between the t-wo men is go i rg 

to be a serious ( is ; detriment to tha 
compary. 

(16) MR. UVINGSTON: 'Well, there are 
not only (,7) the four hours to the men. 
t u i it's the time we soeno (i8) m 
preparation 
(19) J U D G E NELSON ' 'ou ve cot ,Ms. 
P.inn sitting (20) ngnt out there She car 
defend those depos.ticns. 
(21) MR UVINGSTON: M . R i n n -
(22) JUDGE NELSON: You try the case 
any way 

"age i754 
(1) you want, but you don t even have tc 
spend money to (2) get her there. She 
on the payroll 
(3) And that's headquarters, and that' 
wnera (4) the two peopie are. And i see 
no reason these '5) depositions can t 
go forward. 
(6) I'd liXe to turn now to the Other 
issues, (7) and that is Mr McSride s 
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VTA FACSIMILE ANP U.S. MAIL 

.Amd Roach, Esquire 
S. William Livingston, Jr., Esquire 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington. D.C. 20004 

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. -- Control <4 
Merger ~ Southem Pacific Rail Coloration, et al. 

Dear Arvid: 

In response to your letier to Angela Hughes dated January 23, 1996 conceming the DOJ 
request for additional depositions, in which KCS joined, we disagree with your position that the 
depositions will not be necessary and renew the request for these depositions. 

Nfr. Runde was not able to testify as fully as you have suggested; and in fact stated that 
he had thrown away his work papers. He also testified that Messrs. Mamdam, Walsh and 
Eichom would need to l>e consulted to know the full range of Morgan Stanley work and records. 
We can anticipate the same limitation with Mr. Stephan Month, the CS First Boston wimess. 
Therefore, the deposition of Mr. David DeNunzio, who signed the CS First Boston opinion letter 
and was present at key Union Pacific board meetings, is warranted now. 

We would suggest that these depositions be scheduled now for the beginning of March. 
If we wait until March to schedule them, the wimesses' schedules will be booked, and we will 
be faced with further delays. 

In regard to Mr. Harvey, who holds the title cf Souther:. Pacific "Execuuve Vice 
Prctident Finance and Law and General Counsel,* Mr. Runde testified to several meetings with 
Mr. Harvey in which he disc jssed "operations' with Mr. Harvey and, in Mr. Runde's words, 
Mr Harvey is the chief legal officer "but sometimes he has a firancial role too." (Deposition 
of James A. Runde, p. 63.) 

In more general terms, you know from the deposition of Mr. Rebensdorf taken eariier 
this week (and Applicants presumably had to anticipate this) that the number of relevant 
witnesses is going to grow geometrically with each witness. Thus, by way of example, on most 



TROUTMAN SA.\DERS 

Arvid Roach, Esquire 
January 25. 1996 
Page 2 

questions dealing with "cost" analysis referred to in his own Verified Statement, Mr. Rebensdorf 
repeatedly deferred to Mr. Richard Kauders as the person who did the studies and who would 
need to explain the analysis. (E.g., Rebensdorf Deposition, Vol. II. p. 79.) Likewise, although 
Mr. Rebensdorf s Verified Statement boasts about hearing from customers and that "BN/Santa 
Fe appeared to be the leading candidate m the minds of most customers" (p. 293) in his 
deposition Mr. Rebensdorf admitted that he had not talked to any customers, but mstead had 
relied on information from other UP executives or individuals in UP's Marketing Depanment 
for this representation in his swom tesbmony. In separate correspondence we address our 
request to depose these additional wimesses identified by Mr. Rebensdorf. 

We look forward to the prompt scheduling of the additional witnesses requested by the 
Depanment cf Justice. 

Sincerely yours, 

Alan E. Lubel 
Attomey for Kansas City Southem 
Railway Company 

cc: Restricted Service List 



EXHIBIT G 



8 54 

ALDERSON REPORTING COMPANY, INC. 
(202)2SS-22«0 (80OI FOR OEPO 

m i 14m ST. . N.W.. 4lh FLOOR / WASHINGTON. C , 2000* 



E X H I B I T H 



- HARKINS ONMiTiViif 2' : 

Ofrici! (iOl) 171-MOO 

UONHLAN, CLEAEX WOOD & MASEH P.C 

AmvniTS ANO COUNStLORS AT UW 
Iwn 7S0 

MOO Nn TOM Muut. N.M 
WM4H1XTM. 9.C. a0OOS-J«S4 

IVJCtmn: (>3t! V-090C 

MttchT. 1996 

Paul A. Cimiiififbaia, Esq. 
Htfldst Ounflisshts 
130019th SBSU. N.W.. Suite 600 
WMhui|B»,D.C 20035 

Kr Plaaoce Z>ocket Na 32760. Union Faetflc Corp.. etaL- Coiurol St Merver 
Scuuitn pacific Rait Corp., et at, 

DevRbtL 

On bchilf of The Dow QieraiaL Coosuny. we reqaest that Southem Piciffc mike Mr 
John M Suapton tvtiiable for dcpoiiricwi. Mr. Simpne is Dow't accouot neprdtenotive at 
Somhorn Ptctne. 

Piasse infonn as whea thii witness will be made svsilsMe ficir doprwirinn. 

179(Ha) 
CC The Hoooolde JeRDOM Ncboo 

RrsntTTwl 3avlcc U s 

NkholuJ. DiMichael 
JeifiryO. Mcnnu 
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ENTEREO 
Ĉ îco of the- Secr-tary 

•V?.̂  ifexPEDITED CONSIDERATION REQUESTED 

ESI-8 
WCTL-7 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAL COMPANY 

Finance Docket No. 32760 

APPEAL OP ENTERGY SERVICES, INC., ARKANSAS 
POWER & LIGHT COMPANY, GULP STATES UTILITIES 
COMPANY AfTO THE WESTERN COAL TRAFFIC LEAGUE 
FROM ADMINISTRATIVE LAV' JUDGE NELSON'S ORDER 
DENYING REQUEST TO TA.>\ CERTAIN DEPOSITIONS 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, 
Washington, D.C. 20036 

Dated: March 6, 1996 

N.W. 

ENTERGY SERVICES, INC. and i^s 
a f f i l i a t e s ARKANSJ.d POWER & 
LIGHT CONPANY, GU^F STATES 
UTILITIES COMPANY and the 
WESTERN COAL TRAFFIC LEAGUE 

By: C. Michael Loftus 
Christopher A. Mills 
Andrew B. Kolesar I I I 
Patricia E. Kolesar 

1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys and Practitioners 
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BJCPEDxTED CONSIDERATION REOTJESTED 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION. UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUniWESTFRN RAIJ^WAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND R.'̂O GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

APPEAL OF ENTERGY SERVICES, INC., ARKANSAS 
POWER & LIGHT COMPANY, GULP STATES UTILITIES 
COMPANY AND THL WESTERN COAL TRAFFIC LEAGUE 
FROM ADMINISTRATIVE LAW JUDGE NELSON'S ORDER 
DENYING REOUEST TO TAKE CERTAIN DEPOSITIONS 

Entergy Services, Inc., and i t s a f f i l i a t e s Arkansas 

Power & Light Company and Gulf States U t i l i t i e s Company (co l l e c ­

t i v e l y , "Entergy") and the Western Coal T r a f f i c League ("WCTL") 

hereby j o i n t l y appeal from the order of Administrative Law Judge 

Jerome Nelson entered March 1, 1996, denying t h e i r recjuests (1) 

that BN/Santa Fe be ordered to produce Mr. Sami M. Shalah, i t s 

Assistant Vice President Coal Marketing, f o r deposition, and (2) 

that Applicants be ordered to produce Mr. F. M. Gough, Business 

D-'rector i n the Energy Marketing group of Union P a c i f i c Railroad 

Company's ("UP") Marketing and Sales Department, and Mr. J.T. 



Hutton, Director-Coal Marketing & Sales of Southem P a c i f i c Lines 

("SP"), f o r deposition.^ I n support of t h i s ;^peal, Entergy/ 

WCTL state as follows: 

BACKGROUND 

On February 15, 1996, i n accordance w i t h the Discovery 

Guidelines applicable to t h i s proceeding, Entergy/WCTL transmit­

ted a w r i t t e n request to counsel f o r Burlington Northern Santa Fe 

CBN/Santa Fe") to depose Mr. Sami M. Shalah, Assistant Vice 

President Coal Marketing f o r BN/Santa Fe, who had been i d e n t i f i e d 

as the i n d i v i d u a l i n BN/Santa Fe's coal marketing department w i t h 

primary r e s p o n s i b i l i t y f o r the Entergy account. Entergy/WCTL 

stated that they wished to inquire i n t o issues regarding the 

p a r t i c u l a r impact of the merger on Entergy and regarding the 

e f f e c t of the proposed UP/SP merger and Applicants' Settlement 

Agreement w i t h BN/Santa Fe on competition f o r the movement of SP-

originated Colorado/Utah coal, which issues only a knowledgeable 

in d i v i d u a l i n BN/Santa Fe's coal marketing department such as 

Mr. Shalah could address. 

S i m i l a r l y , on February 16, 1996, Entergy/WCTL transmit­

ted a w r i t t e n reqT."ist to counsel f o r the Applicants to depose two 

individual s from UP and SP's coal marketing departments --

respectively, Mi. F.M. Gough and Mr. J.T. Hutton. Entergy/WCTL 

stated that Messrs. Gough and Hutton held positions of primary 

^ Judge Nelson entered t h i s order o r a l l y at a discovery 
conference i n t h i s proceeding held on March 1, 1996. 
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importance w i t h regard t o relevant issues of concem i . e . the 

comp3ti'.:ion between UP and SP to o r i g i n a t e coal from e i t h e r 

Colcrado/Utah or the Powder River Basin. I n a d d i t i o n , Entergy/ 

WCTL stated t h a t other Applicant witnesses who had submitted 

v e r i f i e d statements as part of the merger a p p l i c a t i o n had 

t e s t i f i e d , at t h e i r depositions, that they were unable to address 

issues w i t h i n the areas of Messrs. Gough's and Hutton's exper­

t i s e . 

By l e t t e r dated February 28, I33*i. BN/Santa Fe denied 

Entergy/WCTL's request to depose Mr. Shalah, claiming that as a 

non-applicant's employee who had not submitted w r i t t e n testimony, 

Mr. Shalah should not be reqv.ired to appear at a deposition. 

BN/Santa Fe added t h a t other unspecified witnesses could address 

the issues t o be raised by Entergy/WCTL. 

Likewise, by l e t t e r also dated February 28, 1996, the 

Applicants denied Entergy/WCTL's request t o depose Mr. Gough and 

Mr. Hutton. I n t h i s l e t t e r . Applicants complained of the burden 

associated w i t h a d d i t i o n a l discover^', and characterized Entergy/ 

WCTL's desire t o depose n o n - t e s t i f y i n g witnesses as " t r o u b l i n g , " 

given the f a c t t h a t App.licants had previously made witnesses w i t h 

knowledge of the coal tr a n s p o r t a t i c n business av a i l a b l e ; s p e c i f i ­

c a l l y , witnesses King/Ongerth, Peterson, Gray, and Sharp. 

7\fter r e c e i v i n g these responses, Entergy/WCTL immedi­

ately requested t h a t Judge Nelson address the subject of these 

requested depositions at the discovery conference scheduled f o r 

March 1, 1996. Copies of Entergy/WCTL's l e t t e r s requesting the 



depositions, BN/Santa Fe's and Applicants' responses denying the 

requests, and Entergy/WCTL's l e t t e r s to Judge Nelson are attached 

f o r the Board's convenience as Appendix I . 

On March 1, 1996, Judge Nelson heard argument from 

counsel f o r several p a r t i e a , inciuding counsel f o r Entergy/WCTL, 

regarding the - b i l i t y of interested p a r t i e s t o depose "non-

t e s t i f y i n g " witnesses. I n addition, Judge Nelson heard both the 

Applicants and BN/Santa Fe argue for a complete preclusion of 

testimony by such witnesses. Despite r u l i n g t h a t he would not 

adopt a d i s t i n c t i o n between t e s t i f y i n g and n o n - t e s t i f y i n g w i t ­

nesses for purposes of depositions,^ Judge Nelson denied Ent­

ergy/WCTL' s request t o take the depositions i n question.' Judge 

Nelson based t h i s r u l i n g frcm the bench upon ( i ) h i s perception 

' See Transcript of March 1, 1996 Discovery Conference before 
the Honorable Jerome Nelson (hereinafter, "Tr. at " ) , at 1496 
("I don't know of anything i n the C o n s t i t u t i o n or the I n t e r s t a t e 
Commerce Act or the Administrative Procedure Act or the regulations 
of the Surface Transportation Board that hold t h a t people are 
immune from deposition merely because they d i d n ' t submit proposed 
testimony."); Tr. at 1502 (Precedent c i t e d by UP "doesn't draw any 
d i s t i n c t i o n between ' t e s t i f y i n g ' and ' n o n - t e s t i f y i n g ' witnesses."); 
Tr. at 1524 ("I do not choose to make a dichotomy between t e s t i f y ­
ing witnesses and n o n - t e s t i f y i n g witnesses."). 

' I t appears t h a t Judge Nelc^on may have been swayed by the 
Applicants' c i t a t i o n of Docket No. 37021, Annual Volume Rates on 
Coal -- Rawhide Junction. WY to Sergeant B l u f f . IA, Decision served 
Jan. 4, 1985, f o r the proposition that the Board generally 
disfavors depositions. This argument, however, ignores the fact 
that unlike ordinary proceedings i n which a p a r t y must seek special 
Board permission i n order to take a deposition, "pre-granted" 
authority f c r depo«?itions already e x i s t s i n t h i s extraordinary 
proceeding. See i 6 of the Discovery Guidelines i n t h i s proceeding 
served Dec. 7, 1995. The Board therefore should not condone the 
Applicants' e f f o r t t o force t h i s proceeding, which has been 
expedited at t h e i r request, i n t o the mold of other, more routine 
Board proceedings. 
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that p r i o r witnesses had t e s t i f i e d r.o c e r t a i n of the relevant 

issues i n an adequate fashion; ( l i ) h is perception t h a t c e r t a i n 

issues to be raised i n the subjecr. depositions d i d not appear 

relevant; and ( i i i ) his apparent pre-determination of the n e r i t s 

of Entergy's p o s i t i o n i n t h i s proceeding.* Relevant por t i o n s of 

the t r a n s c r i p t of the March 1 disccvery conference containing 

Judge Nelson's r u l i n g s are included i i Appendix I I , which Ent­

ergy/WCTL have today f i l e d separately under seal due t o the 

highly c o n f i d e n t i a l nature of certair. portions of the argument. 

ARGUMENT 

1. Legal Standard 

The Board's regulations provide that appellate review 

of the decisions of employees i s proper "to correct a clear error 

of judgment or to prevent manifest i n j u s t i c e . " 49 C.F.R. § 

1115.1(c). I n t h i s instance, Judge Nelson's d e n i a l of Entergy/ 

* Judge Nelson a l t e r n a t i v e l y based his denial of Entergy/ 
WCTL's request to depose Applicants' Messrs. Gough and Hutton upon 
a purported timing defect. This defect, however, stemmed e n t i r e l y 
from the Applicants' twelve-day delay i n responding to Entergy/ 
WCTL's deposition requests. In p a r t i c u l a r , the Applicants 
r-psponded to Entergy/WCTL's February 16, 1996 request at 9:47 p.m. 
on the evening of February 28, 1996, nearly s i x hours a f t e r the 
4:00 p.m. deadline to notice disputes f o r the March 1, 1996 
discovery conference. I n l i g h t of the s i m i l a r i t y of subjects t o r 
the Shalah, Gough, and Hutton depositions, however, counsel t o r 
Entergy/WCTL nevertheless noticed the issue f o r the March 1 
conference by l e t t e r sent v i a facsimile cn the morning of February 
29. 1996. 
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WCTL's requests f o r depositions both was a "clear e r r o r of 

judgment" and w i l l work a "manifest i n j u s t i c e . " ' 

S p e c i f i c a l l y , the issues of concern t o Entergy/WCTL 

involved p a r t i c u l a r sets of relevant f a c t s of which none of 

Applicants' or BN/Sant? Fe's t e s t i f y i n g witnesses possessed other 

than rudimentary knowledge. These f a c t s d i r e c t l y pertained to 

the issues to be raised by Entergy and WCTL i n t h e i r Comments (to 

be f i l e d March 29. 1996) and to Entergy's Inconsistent Applica­

t i o n (to be f i l e d March 29. 1996 as w e l l ) . 

2. Entergy/WCTL Sought to Depose these 

In d i v i d u a l s Regarding Relevant Information 

(i) Mr- gh^lah 

As indicated i n i t s February 15, 1996 l e t t e r t o BN/San­

ta Fe, Entergy's request to depose Mr. Shalah was based upon the 

s p e c i f i c need f o r information regarding the nature of the compe­

t i t i o n that BN/Santa Fe would be l i k e l y to provide f o r coal 

movements to Entergy's Nelson and White B l u f f power plants i f the 

Board approves the subject A p p l i c a t i o n . S p e c i f i c a l l y , Entergy 

sought to develop information p e r t i n e n t to the v i a b i l i t y of 

BN/Santa Fe's p a r t i c i p a t i o n i n future Entergy coal movement;! from 

the only i n d i v i d u a l with d i r e c t knowledge of the competitive 

forces at work w i t h respect to such movements. Nevertheless, 

^ At the outset of the March 1 discovery conference. Judge 
Nelson acknowledged that he had not had an opportunity to f . l i l i a r -
ize himself w i t h the issues under consideration. Tr. ac 1482. 
Furthermore, Judge Nelson indicated that scheduling c o n s t r a i n t s 
would preclude any lengthy evaluation of the many disputes to be 
heard t h a t day. I d . at 14 94. 

-6-



after f i r s t inquiring into the pre- and post-merger competitive 

relationship between the carriers serving Entergy's plants, Judge 

Nelson ruled that he was "not getting why you want this Burling­

ton Northem (sic) to witness what this i s about," that he "[did] 

not see the need for this" and that he would deny Entergy's 

request on that basis. Tr. at 1647-48. 

( i i ) Messrs. Gough and Hutton 

Similarly, as indicated in their February 16, 1996 

letter to the Applicants, Entergy/WCTL's request to depose 

Messrs. Gough and Hutton was based upon WCTL's need to inquire 

into issues conceming the effect of the merger upon competition 

between UP-originated and 3P-originated coals, and Entergy's need 

to inquire into the impact of the proposed merger on competition 

for the movement of coal to the Nelson and White Bluff plants. 

These competitive concerns impact d i r e c t l y upon the potential 

harm of the merger to members of the shipping public. Unlike his 

ruling upon Entergy's request to depose Mr. Shalah, however, 

Judge Nelson's denial of permission to depose Messrs. Gough and 

Hutton lacked any consideration of the relevance of the wit­

nesses' testimony. To the contrarv. Judge Nelson made an appar­

ently dispositive determination of the request on the basis of a 

timing objection, but later suggested that his ruling had been 

based both upon a timing defect and upon a lack of relevance --

despite the fact that he had allowed no argument regarding that 

issue. The following excerpt from the transcript of the March 1 



discovery conference r e f l e c t s the entire argument permitted with 

respect to Mr. Gough and Mr. Hutton: 

JUDGE NELSON: 

MR. MILLS: 

MR. ROACH: 

JUDGE NELSON; 

Who else do you want? 

We have also requested that two witnesses from the 
applicants, Mr. Goth (sic) of the Union Pacific's 
Coal Marketing Department, and Mr. Hutton of the 
Southem Pacific's Coal Marketing Department. 
That request was -- i t ' s technically out of time. 
I t was served yesterday moming. I don't know 
whether Mr. Roach intends to object to i t or not, 
but i t covers several of the same subjects we 
wanted to go into with Mr. Shala ( s i c ) . 

I do intend to object, but i t ' s govemed by the --

Sustained. I am denying that request. So I am 
denying the deposition as to a l l three. 

MR. MILLS; 

JUDGE NELSON: 

MR. MILLS: 

JUDGE NELSON: 

May I r a i s t a point of c l a r i f i c a t i o n . Your Honor, 
on your ruling of the deposition of the appli­
cants, my recollection i s that when I began to 
discuss the merits, Mr. Roach objected on the 
grounds that i t was not (sic) out of time. We 
didn't notice i t properly. Was that the basis for 
your ruling? 

No. 

We didn't go into a l l the subjects which we wanted 
to. 

I was not seeing a sufficient connection with the 
case to warrant those depositions right now amd i f 
they were out of time, then that's an additional 
ground. We have to have a system to try to make 
sense. 

See Tr. at 164 9, 1728. To reiterate, although Judge Nelson 

refused to hear argument on the merits with respect to Messrs. 

Gough and Hutton, he nevertheless puzzlingly explained that his 
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r u l i n g had been based upon t h e i r lack of relevance t o th« case, 

or i n his words, the absence of a " s u f f i c i e n t connection w i t h the 

case." l i u at 1728. 

Entergy/WCTL submit th a t the subjects t o be addressed 

i n each of the three requested depositions do c o n s t i t u t e relevant 

matters and are therefore proper for discovery under the Board's 

goveming standard. See 4 9 C.F.R. § 1114.21. P o t e n t i a l competi­

t i o n from BN/Santa Fe f o r service to Ertergy's plants goes 

d i r e c t l y to the issues under consideration i n the A p p l i c a t i o n and 

i n Entergy's Responsive Application. S i m i l a r l y , source competi­

t i o n between UP-originated and SP-originated coal also e a s i l y 

meets the relevance standard f o r discovery under the Board's 

regulations.* Consequently, Judge Nelson's apparent perception 

that t h i s information was i r r e l e v a n t was i l l - c o n s i d e r e d . I n 

f a c t , as the above-cited argument at the discovery conference 

regarding the two Applicant witnesses shows. Judge Nelson gave 

v i r t u a l l y no consideration at a l l to t h i s question. 

3. No Other Witnesses Could Address 
the Rele/ant Issues of Concern 

In a d d i t i o n to meeting the Board's t e s t of relevance, 

the information sought from these three i n d i v i d u a l s was not 

available frcr, other so-called " t e s t i f y i n g witnesses" who submit­

ted v e r i f i e d statements and who were deposed. Absent t h i s 

* In f a c t , during a separate l i n e of argument at the discover^^ 
conference. Judge Nelson himself acknowledged the s i g n i f i c a n c e and 
fundamental relevance of the merger's p o t e n t i a l impact upon coal 
tra n s p o r t a t i o n . See Tr. at 1618. 
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information, Entergy and WCTL w i l l be g r e a t l y disadvantaged i n 

t h e i r e f f o r t s to oppose or seek conditions to t i i s merger de­

signed to ameliorate i t s competitive impacts w i t h respect t o 

ce r t a i n coal movements. By denying Entergy and WCTL access t o 

information t h a t they w i l l need to meet the extremely high burden 

of proof necessary to j u s t i f y the grant of competitive conditions 

to approval of the Application, Judge Nelson's decision works a 

manifest i n j u s t i c e . 

I n a number of p r i o r instances, the Applicants' " t e s t i -

f y i r g witnesses" indicated that they lacked d i r e c t knowledge of 

the issue of source competition f o r westem coal movements. I n 

addition, these indivi d u a l s have s p e c i f i c a l l y i d e n t i f i e d Mr. 

Gough, and unnamed persons i n SP's coal marketing departinent 

(such as Mr. Hutton), as the primary sources of such information. 

For example, Witness Sharp indicated i n his deposition that he 

spoke with Mr. Gough to c l a r i f y data sources and to acquire 

fa c t u a l information regarding coal t r a f f i c . ?ge Transcript of 

Deposition of Richard G. Sharp, at 21-22. Mr. Sharp also t e s t i ­

f i e d that he neither spoke wit h anyone from SP's coal marketing 

department nor made any e f f o r t t o determine SP's view of i t s 

a b i l i t y to compete wit h UP to o r i g i n a t e coal. I d . at 25. 

Fi n a l l y , Mr. Sharp t e s t i f i e d that he lacked knowledge of Ent­

ergy's Nelson Plant. 14. at 67. 

S i m i l a r l y , UP Witness Peterson t e s t i f i e d t h a t he r e l i e d 

upon his coal marketing department t o make s p e c i f i c determina­

tions as t o competitive options f o r Entergy, and tha t he pos-
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sessed no expertise as to pricing for service out of the Powder 

River Basin. See Transcript of Deposition of Richard B. Peter­

son, at 328, 352-53. 

In ..act, counsel for the Applicants acknowledged the 

testifying witnesses' lack of knowledge at the March 1 discovery 

conference, admitting that there were certainly other witnesses 

with more sp e c i f i c knowledge as to coal movements such as those 

to Entergy's power plants.' Nevertheless, the Applicants and 

BN/Santa Fe argued that Judge Nelson should adopt a more restric­

tive standard for determining whether "non-testifying witnesses" 

should be deposed. Judge Nelson s p e c i f i c a l l y rejected this 

distinction. ^ Tr. at 1496, 1502. 1524-25. As previously 

indicated, however, the Applicants also repeatedly argued that 

the Board s p e c i f i c a l l y disfavors a l l depositions, relying uoon 

the decision in Annual Volume Rates on Coal. giJEia at note 3. 

Entergy/WCTL again respectfully submit that this arg\iment seeks 

to treat this tremendously significant case in the same fashion 

as any routine matter before the Board. This argument also 

ignores the December 7, 1995 Discovery Guidelines' specific 

' MR. ROACH: [T]he current reasons you're going to hear are 
well, these people know something that the 
other witnesses don't know. And that -- of 
course, that can always be true. . • 

JUDGE NELSON: Who better to talk about the meeting that Mr. 
Dealey? 

MR. ROACH: Sure, and there are thousands of meetings that 
have taken place that they could l i s t another 
200 peop.le. 

Tr. at 1499 
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approval of depositions of n o n - t e s t i f y i n g witnesses i n t h i e case, 

and should therefore be rejected. 

4. Judge Nelson Improperly Based his Decision 

Upon his Impression of the Merits of the Case 

F i n a l l y , Entergy/WCTL r e s p e c t f u l l y submit t h a t Judge 

Nelson's decision should also be reversed t o the extent that i t 

went beyond a mere determination of relevance and instead re­

f l e c t s Judge Nelson's premature determination of the merits of 

Entergy's intended claims i n t h i s case. As noted above, Judge 

Nelson's chief i n q u i r y during the consideration of the requested 

Shalah deposition involved a discussion of UP and SP's a b i l i t y t o 

exclude other c a r r i e r s from the market f o r coal t r a n s p o r t a t i o n 

service to Entergy's p l a n t . This i n q u i r y , however, was complete­

l y inappropriate f o r t h i s stage of the proceeding. I n e f f e c t , 

Judge Nelson evaluated Entergy's p o a i t i o n w i t h respect to the 

impact of the merger (without the benefit of a f u l l evidentiary 

submission) , speculated that the merger would not harm Entergy, 

and thereupon ruled that Entergy did not "need" competition-

related evidence. Tr. at 1648. This premature determination of 

the merits f l i e s i n the face of proper discovery procedure and 

should not be allowed to stand as a basis f o r a r u l i n g on an 

issue cf relevance. 

In a d d i t i o n , the Applicants w i l l undoubtedly defend 

t h e i r p o s i t i o n i n t h i s proceeding w i t h the claim that BN/Santa Fe 

w i l l provide adequate competition, and the Board w i l l subsequent­

l y evaluate Entergy's Comments and i t s Inconsistent Application 
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on the basis of Entergy's a b i l i t y to prove a lack of e f f e c t i v e 

competition. Again, the e f f e c t of Judge Nelson's pre-judgment i s 

to deprive Entergy of the a b i l i t y to develop evidence necessary 

to enable i t to meet i t s burden before the substantive decision­

making body, i . e . the Board, i n t h i s proceeding. 

CONCLUSION 

For the foregoing reasons, Entergy/WCTL request th a t 

the Board reverse Judge Nelson's decision and authorize the three 

requested depositions. I n addition, Entergy/WCTL request that 

the Board act i n an expedited fashion i n order t o permit Entergy/ 

WCTL to take the requ-^sted deposition i n advance of the March 29, 

1996 deadline for Comments and Inconsistent Applications.' 

F i n a l l y , f o r the Board's information, Entergy/WCTL are prepared 

take the requested depositions (each of which w i l l l a s t less than 

h a l f a day) at any l o c a t i o n that w i l l minimize burden on the 

witnesses. 

' Given the fact that Entergy w i l l f i l e an Inconsistent 
Application, and w i l l therefore have the r i g h t t o f i l e r e b u t t a l 
evidence on May 14, 1996, the Board should not decline t h i s appeal 
Oil the basis of mootness, should the Board be unable t o decide t h i s 
appeal p r i o r t o March 29. 
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S L O V E H & L O F T U S 
A U t l H U H S AT LAjr 

• S M SKVEIfTZEXTB S T U E T . N. W. 

wAaiincoTON, o. c . soooa 

aoa M T - n r o 

February 28, 1996 

VIA FACSIMILE 

Honorable Jerome Nelson 
Administrative Law Judge 
Feaeral Energy Regulatory Commission 
Room 11F21 
888 Firs t Street , N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 3276 0, Union P a c i f i c 
Corporation, et a l . — Control and Merger — 
Southern Pac i f i c Corporation, et a l . 

Dear Judge Nelson: 

At the discovery conference scheduled for Friday, March 
1, 1996, En-.»2rgy Services , Inc. and i t s a f f i l i a t e s Arkansas Power 
& Light Companv and Gulf States U t i l i t i e s Company (col lect ively 
••Entergy; and* the Western Coal T r a f f i c League ("WCTL") w i l l seeK 
to resolve ,=? discovery dispute with BN/Santa Fe concerning WCTL s 
and Entergy's request to take the deposition of Sami M. Shalah, 
Assistant Vice President Coal Marketing of the BN/Santa Fe. 

On February 15, 1996 , I wrote to E r i k a Z. Jones, lead 
counsel for BN/Santa Fe, notifying her of our desire to depose 
Mr. Shaiah and of the subjects to be cpvered at his deposition. 
Today .Ms. Jones responded by letter , decl ining our request to 
make .Mr. Shalah avai lable for deposition testimony. Copies of my 
February 15 l e t t e r to Ms. Jones and her responsive letter datea 
today are enclosed for your infom-iation. 

While Paraq.vaph 6 of t.he Discovery Guidelines m this 
-^solution of 

waiting for BN/Santa Fe to do so in view of the short time (four 
weeks ) remaining before parties such as Entergy and WCTL must 
f i l e t.heir comments and/or inconsistent or responsive 
applications on the merits in this proceeding. 



Honorable Jerome Nelson 
January 31, 1996 
Page 2 

""^ . ' t S d ^ S L " ; Fe so n to !n=iSda these plants « "two-
J l ^ o i " pox«t ?h« =ln served by BN/Santa Fe pursuit to the 
tM?kaae^?lghts granted in the Settlement ' 

"^"-n 3 n i " r ^ ^ r i i r S ^ / t S r S e X ^ n l l i l \ T . ? d l b"«ee„ 
announced) for a PÔ ^̂ Ĵ-̂ " °| deposition testimony is 
l l ' c l lTaWlo en;bfe Eftefg^'to Lvel^op and support the factual 
predicate for the conditions i t intends to seek. 

in further support of our clients' request J° " { j ^ / f ; 
Shalah's deposition, I would note that in the recent aS/^^"^^ Ŝ. 
lerger case! Finance Docket No. 32549, individual partle^^^ 

Tncluding electric -^i^i^j^^^r«ubS!??iS vtriiied'^sCte^^ in 
jif BN and Santa Fe who had net submitted veririea f-cts 
JuDPor? of the application but who had knowledge of the facts 
cSS?eSing specific competitive situations - i^J^^^^^^^^^^ies 
??Slah Without the ability to take such depositions, parties 

fu?i Ss Enierg,' and WCTL are ^^.^^/^^i^P.^'^^Swi^^^^^ 
conceming their competitive situations from any knowie g 
witness from the Applicants or parties ^^^^ as BN/Santa t ^ 
are in the position of supporting the merger application 
competition standpoint. 

Respectfully submitted. 

Christopher ̂ A. Mills 

CAM/mfw 

Enclosures 
cc: Erika Z. Jones, Esq. 
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February 15, 1996 

PAmciA X. m c n a c s 

VIA TELECOPIER 

Erika Z. Jones , Esq . 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, Union Pacific Railroad Company, 
and Missouri Pacific Railroad Company — 
Control and Merger — Southern P a c i f i c 
Transportation Companv, et a),. 

Dear Ms. Jones: 

On behalf of the Western Coal T r a f f i c """J-
individual u t i l i t y and producer c l i e n t s , we desire to ^^pcse 
Sami M. Shaiah, Assistant Vice President Coal of the_ 
BN/Santa Fe. We suggest that Mr. Shalah's deposition be 
u?ed for the week of February 26 or March 4, 1996, m Washington 
or Fort wor-h. 

We wish to inquire of Mr. Shaiah concerning the impli­
cations of the September 25, 1995 Settiement Agreement between 
the Applicants and BN/Santa Fe with respect to the movement of 
Colorado/Utah coal by BN/Santa Fe. 

We understand that Mr. Shaiah has responsibility for 
the Entergy account at BN/Santa Fe. and that he was ^"voivea in 
the 1995 bidding for the movement of Powder Hiver Basin co 
Gulf States U t i l i t i e s ' Nelson Station. Additional areas UL 
inquiry for Mr. Shalah include the 1995 Nelson ^^'^^^"'3. the 
f e a s S l i t y of competitive ser^-ice by BN/Santa Fe fcr f ^ i m ^ ' 
ment of co l l to thS Nelson Station and Arkansas Power ^ Light 
company's White Bluff Station both with and ^^^5°"^-$5®.^°' e'nent 
merger, and t.he implications of the September 25, 1995 Set.-enent 



Erika Z. Jones, Esq, 
February 15, 1996 
Page 2 

Aoreement with respect to the a b i l i t y of BN/Santa Fe to provide 
S t I J I v i r a i f s e r v i c e to the Nelson and White Bluff Stations. 

Christopher A. M i l l s 

CAM:rafw 

cc: Honorable Jerome Nelson (via telecopier) 
Restricted Seirvice List (via telecopier) 
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February 28, 1996 

BY ' ' tT f^ i la 

Christopher A. Mills, Eaq. 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et al. -- Control and Merger 
Southern Pacific Corporation, et a l . 

Dear Mr. Mills: 

We have received your request that wc maJce Mr. Sami M. 
Shalah, the Assistant Vice President Coal Marketing of BN/Santa 
Fe. available for deposition testimony in this proceeding. After 
careful consideration of your request, i t i s BN/Santa Fe's 
position that i t ahould not be required to produce Mr. Shalah for 
deposition testimony. Mr. Shalah ia an employee of a conpany 
that is not a primary applicant here, and he did not submit 
teetimony in this proceeding. He should not be required to make 
himaelf available for deposition testimony to addreas issues 
which can be addressed by other witnesses or issues which are not 
relevant to this proceeding. This is part icular ly so in l?ght of 
hia substantial dai ly obligations and responsibi l i t ies . 

Accordingly, we respectfully decline your request to make 
Mr. Shalah available for deposition testimony. I f you have any 
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SIll*^i2"" BN/qanta Fe's position in this regard, pie ase 

Sincerely, 

Rrlka er. C6oxua% 

cc: The Honorable Jerome Nelson 
The Honorable Vemon Williams 
Restricted Service List 
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February 29, 1996 

VTA FACSIMILE 

Honorable vierome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 204 26 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, et a l . — Control and Merger 
Southern P a c i f i c Corporation, e t a l . _ 

Dear Judge Nelson: 

This l e t t e r i s t o advise t h a t , on behalf ^ 
c l i e n t s , we also wish to bring before you at .f,,?f 
conference the Applicants r e f u s a l to make ^ ^ ^ ^ ^ ^ ^ ^ J l ^ i ^ ^ ^ ^ ^ ^ h and 
the UP's and SP's co^.1 marketing departments, Mr. F.M. Gougn ana 
Mr. J-T. Hutton, a v a i l a b l e f o r deposition. 

The Applicants were requested to make Mr. ̂ ^^^^ and Mr. 
Hutton a v a i l a b l e f o r deposition i n a l e t t e r from Mr. Lot^us or 
th i s firm to Messrs. Roach and Cunningham dated ^^^bruary l o , 
1996. By l e t t e r dated yesterday, and faxed to us at 
night (too l a t e to provide the customary notice of our 
raise t h i s matter at the March 1 discovery conference 
due at 4:00 PM yesterday), the Applicants ^̂ ^̂ .̂ ̂ ^^^^^^ J ° '"Jf 
Messrs. Gough and Hutton a v a i l a b l e f o r deposition. Copies or Mr. 
Loftus' February 16 l e t t e r and Mr. Roach's responsive l e t t e r of 
February 28 are enclosed f o r your information. 
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we respectfully request that, under the circumstances, 
you waive the n o L a l prenotification requirement and resolve t ^ ^ 
dispute between our clients and Applicants 
and Hutton depositions at tomorrow's discovery 
Applicants took 13 days to respond to a simple and straight 
? ? ? i i r d deposition request, and the timing of the i r response i s 
sSch that,'^absent a waiver, this matter could be brought 
before you for another week (or a mere 21 days b®^°"^^^|-7'''"' 
29, 1996 due date for substantive comments and requests for 
coAditions with reapect to the merger ^ P P i i ^ ^ J i o n ) ^ 
on which we wish to depose Messrs. Gough and "'^"on are very 
similar to the subjects to be covered ^"^Jeposing Mr^ depistng 
i t i s therefore appropriate to consider the propriety or aep 
a l l three of these individuals at the same time. 

Respectfully submitted. 

Christopher A. Mills 

CAM/mfw 

Enclosures 
cc: Arvid E. Roach I I , Esq. 

Paul Cunningham, Esq. 
Erika Z. Jones, Esq. 
Restricted Service L i s t 
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. AaMrrm a lumon onr February 16, 1996 

VIA TELECOPIER 

Arvid E. Roach I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washiiigton, D.C. 20044 

Paul Cunningham, Esq. 
Harkins Cunningh.-'.m 
1300 19th Street, N.W. 
Suite 600 
Washington, D.C. 20036 

Re: Finance Docket No. 32760, Union Pacific Cor­
poration, union Pacific Railroad Company, and 
Missouri Pacific Railroad Company — Control 
and Merger -- Southern Pacific Transportation 
Company, et a l . — 

Dear Arvid and Paul: 

on behalf of the Western Coai "^""^^ . ? f ""^^^Mr. 
individual u t i l i t y and producer c l i e n t s , we desire to ̂ eoose Mr. 
F.M. Gough, Business Director in the Energy ̂ ^a^^e^mg Group ot 
the union Pacific Railroad's Marketing and Sales Department and 
Mr. J. T. Hutton, Managing Director-Coal Marketing & .saxes OL 
southern Pacific Lines^ We suggest that these deP°^^tions be 
scheduled for the week of February 26 or March 4, 199b, 
Washington or other convenient location(s). 

At the King/Ongerth deposition, Mr. King identified Mr, 
Gough as one of the individuals m UP's Energy Marketing Group 
who was consulted concerning the development of ^he Operating 
Plan for the merged UP/SP system, and we wish ^ o j - n j ^ ^ ^ ^ ^ ' 
Gough concerning the implications of the Ope^^mg Plan witn 
respect to the movement of western coal by the merged V̂̂ êm and 
the implications of the September 25. 1995 Settlement Agreement 
between ^he Applicants and BNSF with respect to the movement of 
Colorado/Utah coai. Similarly, Mr. Ongerth t e s t i f i e d that 
unnamed individuals in SP's coal marketing group were consuitea 
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concerning the Operating Plan, and we wish to inquire into the 
same areas with Mr. Hutton. 

Messrs. Peterson and Sharp, at t h e i r depositions, both 
also identifed Mr. Gough as one of the peopie at UP ^ i t h whom 
they spcko in preparing their verified statements. Mr. Peterson 
indicated that he had also spoken to someone i n SP's coai marxet-
ing group; Mr. Sharp spoke to no one at SP. 

We have questions concerning the impacts of the Pro­
posed merger on various specific coal movements. **r. Sharp, wno 
i s the Applicants' witness responsible for analyzing the etrects 
of the merger on ccal shippers, was unable to respond at nis 
deposition to questions about specific situations 
movements of coai originated by UP or SP. We desire to depose 
individuals at UP and SP who are knowledgeable about tne specxL 
ics of individual u t i l i t y situations, and Messrs. Gough ana 
Hutton appear to be in a position to answer questions about sucn 
aituations. 

AS an example, we understand that Mr. Gough and Mr. 
Hutton have r e s p o n s i b i l i t i e s in connection with the Entergy 
account at t h e i r respective railroads, and that each ^̂ ^̂ . 
in the 1995 bidding for the movement of Powder River Basan COOL 
to Gulf States U t i l i t i e s ' Nelson Station. We would l i k e to 
inquire of each of these individuals as to his company ^ p a r t i c i ­
pation in the 1995 Nelson bidding, the f e a s i b i l i t y of competitive 
service by BN/Santa Fe for the movement of coal to the Neison 
Station and Arkansas Power & Light Company's White Bluff Station 
both with and without the proposed merger, and the impiicationa 
of the September 25, 1995 Settiement Agreement with respect 
competitive r a i l service to the Nelson and White Bluff Stations. 

Sincerel 

C. Michael Loftus 

CML/raw 

cc: Honorable Jerome Nelson (via telecopier) 
Paul Cunningham, Esq. (via telecopier) 
Restricted Service L i s t (via telecopier) 
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rTm-^a^ February 28, 1996 

BT FACSlMILg 

C. Michael Loftus, Esq. 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, O.C. 20036 

Dear Mike: 

— aai 

an MIT* 

This responds to your February 16, 199fi letter in 
which you express WCTL's and your individual u t i l i t y and 
producer clients' desire to depose F.M. Gough and J-T. Hutton. 

Applicants do not believe there i s any justification 
Cor providing Mr. Gough or Mr. Hutton for deposition. As yrou 
point out in your letter. Applicamts have already presented 
witnessea to adLress the very subjects upon which you wish to 
question Mesars Gough and Hutton: Messrs. King <md Ongerth 
were nuide avail.,.hia to discuss the Operating Plan in general, 
as well as the .'jvement of Westem coal in particular. In 
addition. Mr. Pc' ernon waa made available as a knowledgeable 
individual from UP whc could discuss the effects of the merger 
on coal shippers, and Mr. Gray was made available as a 
knowledgeable individual from SP who could do so. Arid in 
fact, both Mr. Peterson and Mr. Gray were questioned, and 
provided answers, regarding the railroads' coal business. 
Furthennore, Mr. Sharp was made available as a witness who 
focused solely on coal Issues. While your February 16 letter 
indicatea that Mr. Sharp was unable to respond to questions 
about specific UP or SP coal movements, Messrs. Peterson and 
Gray were available to testify regarding shipper-specific coai 
issues. 

Your requeat to depose non-testifying witnessea i s 
troubling. Applicants have received requeata to depose Xa. 
non-testifying witneasea in addition to the 21 witnesses 
Applicants have made available for 7 weeks of depositions, 
i t s l e t t e r of January 25, KCS predictei that "the number ot 
relevant witnesses is going to grow geometrically with eacn 
witness." While Applicanta disagree that the number ot 
relevant witness has grown, i t i s certainly true that the 
number of requestii for depositions haa grown geometricaiiy. 

In. 
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As we have atated before, Appl icant ;i reject the 
notion that parties have the right to depose a l l individuals 
who may have the slightest knowledge about anything arguably 
lelevant to the merger application. This i s especially true 
i f testifying witnesses can anply address the particular topic 
— whether or not those witnesses know every detail that some 
other witness might add. This i s not a multi-year, wide-open, 
old-style federal court case in which depositions can be taken 
by the scorea or hundreds i f they meet bare standards of 
relevance. I t i s a highly expedited proceeding before an 
agency whose law disfavors depositions, and which has 
specifically instructed that discovery be s t r i c t l y restricted 
to relevant matters, ge^ Decision No. 6, served Oct. 19, 
1995, p. 8 {"In pxirsuing discovery aad i a preparing pleadings, 
we encourage parties {and w i l l instruct the Administrative Law 
Judge) to focus s t r i c t l y on relevant issues . . • • " ) • 

Applicants have provided 21 witnessea for 7 weeks o£ 
depositions. Where no testifying witness could addreaa a 
significant matter, Applicanta have been prepared to provide 
an additional witneea for deposition, as they have with Mr. 
Kauders, or to cooperate in other informal discovery. Bun 
Applicants are not willing to allow che number of depositions 
to "grow geometrically," as many partiea to this case would 
prefer. Where testifying witnesses {three in this particular 
case) have addressed a topic. Applicants see no need to make 
additional, cumulative, non-testifying witnesses available for 
deposition. 

Finally, your request to depose non-testifying 
witnesses i s contrary to tha principles established in the 
Discovery Guidelines. The Guidelines contemplate that parties 
w i l l be able to use the month of March to prepare their 
upcoming fi l i n g s . This ia just as important to the Applicants 

who must f i l e their rebuttal at tht end of April -- as to 
other parties, and that i s why the Guiaclines eatablish a 
month-long bilateral "moratorium" on written discovery- The 
Applicants scheduled the depositions of their witnesses to 
take place in January and February, despite the di f f i c u l t i e s 
m preparing for so many depositions i.n such a condenaed 
period. (in fact, as you wil l r e c a l l . Applicants wanted to 
begin the deposition schedule two weeks earlier in order to 
allow more time for preparation, but '-hanged the schedule at 
the request of many of the active parties.) The multiple 
requests, by a variety of different merger opponents, Cor 
depositions of non-testifying witnesses would tie the 
Applicants in continued formal discovery throughout tho^month 
of March and would undermine the idea of a "moratorium." 
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For these reasons. Applicants do not intend to 
produce Mr. Gough or Mr. Hutton for deposition. 

Sincerely, 

Arvid E. Roach I I 

cc: Hon. Jerome Nelson 
Restricted Service List (by facsimile) 
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I hereby certif-^' that on this 6th day of March, 1996, I 

caused a copy of the foregoing: (i) Appeal of Entergy Services, 

Inc., Arkansas Power & Light Company, Gvlf States U t i l i t i e s 

Company, and the Westem Coal Traffic League; and ( i i ) Appendix I 

to such Appeal, to be served by facsimile on the individuals 

l i s t e d below, and by f i r s t - c l a s s United States mail, postage 

prepaid, on a l l other persons on the Restricted Service L i s t in 

this pioceeding. 

Arvid E. Roach I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul A. Cxinningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C, 20036 

Carol A. Harris, Esq. 
Southem Pacific Transportation Co. 
One Market Plaza 
San Francisco, California 94105 

Loviise A. Rinn, Esq. 
Union Pacific Railroad Company 
Law Department 
1416 Dodge Street 
Omc.ha, Nebraska 68179 

Erika Z. Jones 
Mayer, Brown i Piatt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Andrew B. Kolesar I I I 


