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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACmC CORPORATION, UNION PACIHC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPC^RATION, 
SOUTHERN PACIHC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS, EVIDENCE AND REQUESTS FOR CONDITIONS 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

The Natioi'al Industrial Transportation League ("League") hereby submits 

Comments, Evidence, and Requests for Conditions in this proceeding, in which 

the Union Pacific Corporation, et al. ("UP") and the Southem Pacific Rail 

Corporation, et al. ("SP") (collectively termed "Applicants") seek from the 

Surface Transportation Board ("Board" or "STB") autliorizaiion under 49 U.S.C. 

§11343-45 and the Board's Railroad Consolidation Procedures, 49 C.F.R. Part. 

1180, for the proposed merger of the SP into the UP and the consolidation of the 

rail operations of the UP and SP. 
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I . INTRODUCTION AND SUMMARY 

The scope and nature of the potential anticompetitive effects of the 

proposed merger of the Union Pacific Railroad Company and the Southem 

Pacific Transportation Company are unprecedented. Today, the UP and the SP 

broadly compete across important pathways of American commerce, particularly 

from southem Texas and Louisiana to key Midwest rail gateways, and along the 

so-called "Central Corridor," stretching from Califomia to Kansas. Along these 

pathways, they transport numerous products that are critical to the economic 

health of the nation, including plastics, chemicals, coal, and others. 

Unlike the recent merger of the Burlington Northem Railroad Company 

and the Atchison, Topeka and Santa Fe Railway Company, in which potential 

anticompetitive effects, while serious, were nevertheless relatively localized, the 

proposed merger of the UP and SP would much more broadly eliminate rail-to-

rail competition in key corridors and regions of the nation. Unless these broad 

and severe anticompetitive effects are cured by the imposition of meaningful 

conditions, approval of the merger as proposed would be inconsistent with the 

public interest. 

In this case, the Applicants have contended that any anticompetitive effects 

of the proposed trans? .ion in markets where there is currently direct 

competition between UP and SP will be mitigated because of an agreement that 

the Applicants have negotiated with the Burlington Northem Santa Fe Railroad 

Company ("BNSF"). Under that agreement, the Applicants have granted the 

BNSF trackage rights and other access in order to serve certain points currently 

served by both of the Applicant carriers. Therefore, the Applicants contend, 

'direct anticompetitive harm from the merger is forestalled. 

But this claim is wrong. As set forth in detail in these Comments and in 

Hit evidence accompanying them, this access agreement does not permit BNSF to 



engage in full and effective competition - "hard competition," in the economic 

vernacular - even at the points at which competition is directly affected by the 

proposed transaction. The evidence shows that BNSF will be fatally handicapped 

as a competitive threat by. among other things: an inability to achieve traffic 

densities required for competitive operations; a variety of operational barriers; 

the need for substantial investment in infrastmcture that the traffic densities will 

be unable to justify; and significantly higher costs than the merged UP/SP. Thus, 

under existing precedent, the Board must impose substantial conditions on the 

proposed tnjisaction in order to protect competition in affected markets. 

Moreover, the anticompetitive effects of the proposed transaction would, 

absent the imposition of ameliorative conditions, extend well beyond the loss of 

competition at directly-affected points. Wide geographic regions of the nation 

will be affected. The proposed transaction w.U, if approved, create the largest 

railroad in the United States, whether measured by miles of road, net investment, 

operating revenue, or net railway operating income. Indeed, in evaluating the 

effects of the proposed merger, the Board will need to consider the fact that, west 

a line drawn from Chicago south to New Orleans along the Mississippi River 

r the westem two-Lhirds of the nation - a merged UP/SP and the BNSF together 

ill own approximately 85 percent of the track, will likely generate over 90 

Tcent of the gross ton-miles, and will eam about 90 percent of the total net 

b-oad operating income of all Class I rail carriers operating in the area. 

Finally, in keeping with the unprecedented scope and impact of the 

•posed merger, the Board must be mindful that its decision on the proposed 

paction will create important precedent for the future. The effects of the 

's decision in this matter will reverberate far outside the already-substantial 

Taphic area described in the merger application. Indeed, it will affect the 

[of 
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nature and shape of, and public pclicies applicable to, the railroad industry as a 

whole. 

Under Section 11344 of the Interstate Commerce Act,i as amended by the 

Staggers Act of 1980, the Board may approve and authorize a transaction only 

when it fmds that it is "consistent with the public interest." 49 U.S.C. §11344(c). 

It is clear that the broad "public interest" standard affords the agency wide 

discretion, subject to the requirements of the statute and the Administrative 

Procedure Act. 

In this case, the unprecedented anticompetitive effects of the proposed 

transaction will require the Board to take a broad view of its responsibilities, and 

will require the consideration of fimdamental legislative policies, to be applied to 

a merger that would shape transportation and product markets for yeare to come. 

The primary statutory policy that must be considered is the requirement of 

Section 101 Ola of the Interstate Commerce Act that the Board "allow, to the 

maximum extent possible, competition . . . to establish reasonable rates for 

transportation by rail." 49 U.S.C. § 10101(a)(1). The League firmly believes 

that there are two complementary aspects to this statutory command. First, the 

Board must, where possible, eliminate unnecessary regulation of rail carriers. 

But the Board must also, where pcasibis, ensure that existing competition for 

transportation by rail is preserved. Failure to preserve existing competition will 

On December 26,1995, the President signed Public Law 104-88, the ICC Terminatior. Act 
1995. That statute abolished the Interstate Commerce Commission and established the Surface 

Transportation Board as the statutory successor to the ICC. Though the Termination Act 
^bstantially revised the provisions of the Interstate Commerce Act, Section 204(b) of the 
jjermination Act provides that the requirements of that Act should not affect any proceeding or any 

^plication pending, as the instant Railroad Merger Application was, before the Interstate 
Jmmercs Commission at the time that the Termination Act took effect on January 1, 1996. 
:tion 204 of the Termination Act also states that orders shall be issued in such proceedings "as if 

Sc Termination Act] had not been enacted." Thus, the provisions of the fomier statute apply. All 
itions in these Comments, therefore, will be to tlie bLcrstate Commerce .^ct as it applied prior to 
iuary 1. 1996. 

-4 -



I increase the need for regulation, not diminish it. Indeed, failure to preserve 

existing rail-to-rail competition for rail-dependent commodities will work to 

undermine the very foundation upon which the Staggers Act rests: namely, that 

competition for rail-dependent commodities in fact exists that can operate to 

"establish reasonable rates for transportation by rail." 

Accordingly, the League opposes the proposed merger of the Union Pacific 

and the Southem Pacific unless conditions to mitigate the anticompetitive harm 

are granted. 

In this connection, however, it is important to note that the League does not 

oppose the merger in its entirety: it believes that the proposed merger will 

generate efficiencies in various important corridors that will redound to the 

benefit of shippers in those corridors. Howevci, the League believes that in other 

corridors and regions - particularly for transportation between areas of Texas 

and Louisiana and key Midwest gateways, and along the Central Corridor -- the 

effects of the merger will cause serious competitive harm. Therefore, the 

transaction must be conditioned upon the elimination of these serious 

anticompetitive effects. 

The League asks the Board to impose the following primary conditions: 

Texas Gulf Coast and Related L ines: 

(1) New Orleans to Houston: Divestihire of SP's line from New Orleans 
to Houston including the line between Iowa Jet, LA and Avondale, 
LA that is scheduled for sale to the BNSF under the UP/SP/BNSF 
access agreement, and including access in the vicinity of New 
Orleans to related terminal facilities. 

(2) Houston to St. Louis: Divestiture of SP's line from Houston, TX to 
Memphis, TN; divestiture of SP's line from Brinkley, AR to North 
Jet.. MO; and transfer of existing SP trackage rights from North Jet.. 
MO to East St. Louis, IL to the rail carrier acquiring the Brinkley tp 
Nortii Jet. line. 
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H<?»StQn ro Brownsv,-]|̂ .̂v,v^n p^rrlrr Divestiture of P̂'c r 

haulage rights to Eagle Pass. retaining existing 

fi- Central Cftm'̂ ^̂ n 

CO and r r TpVexisUrrrâ ^̂ ^̂ ^̂ ^̂ ^̂ ^ Denver/Pueblo, 
He^„g,on.o*en.i.ca:.e?;^^"J,^^^^^^^^ Cl.y via 

UP or SP and the ô.̂ Uing ^ r ^ e ^ Z Zn'T^'^^ " *here 
serve new shippers locating at SioTe pote ' '"'PP*" " 

n-e League understands the serious nature and extent ofthe conditions that 

« .s n̂ questing. Indeed, this is the first time in its nistory that the League has 

|=<,nested the kind of conditions that it is seeicing in this proceeding. However, as 

Koted above and throughout these Comments, there are significant differences 

t̂ween this proposed merger and earher mergers, and the League has concluded 

|at the seriousness, extent and scope of the anticompetitive concems in this 

Snsaction fully justify the proposed conditions. 

IDENTIFICATION AND INTFRP<:T r.c T-UC • 
DESCRin-IONOFTOB SUBMOTAL "^^^^"^ 

Tke National Industrial Transponation League is a voluntary organization 

p̂pers and groups and associations of shippers conducing industrial and/or 

|erc,al enten,rises in all States of the Union and intemationally. It was 

H m 1907, and has approximately 1400 membe, TTiese include industrial 

mmercial entetprises both large and smaU, as well as commercial, trade 

nspor-.at.on organizations representing shippers. Many members of the 
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Uague are substantial users of rail transportation that will be affected by the 

proposed transaction. The League is the only nationwide organization 

representing shippers of all sizes and commodities, using all modes of 

transportation, to move their goods in interstate, intrastate, and intemational 

comn̂ erc".. 

This submittal consists of three parts: 

A. COMMENTS AND REQUESTS FOR CONDITIONS 

The first part consists of Comments and Requests for Conditions, which set 

forth the legal standards that the League believes should be iipplied in this ca.se; 

the overall competitive problerns posed by the proposed mergjr: and the affect of 

the agreement between the Applicants and the Buriington Nortiiem San:a Fe 

Railroad Company dated September 25, 1995, as amended and supplemented 

(which agreement will be termed herein the BNSF "Access Agreement"). These 

Ĉomments also discuss the fact that the BNSF Access Agreement cannot and does 

n̂ot provide effective competition to replace the competition lost by the merger of 

le Applicants, and the failure of other forms of competition to check the market 

Dower of tlie Applicants. 

Finally, in light of the evidence described in these Comments, the League 

llieves that the remedies ouUined in Section I above ate appropriate and indeed 

|cessary. In the very last portion of its Comments and Requests for Conditions, 

L̂eague explains the conditions that it seeks, and the reasons for them. 

VERIFIED STATEMENT OF DR. WILLIAM G. SHEPHERD 

The second part of this submittal consists of the Verified Statement of Dr. 

|am G. Shepherd. Dr. Shepherd is a Professor of Economics at the 

|rsity of Massachusetts in Amherst, Massachusetts, and is a nationally 

i-expert dealing in matters involving transportation and competitive 

|s. Dr. Shepherd's statement discusses economic criteria that are relevant 



to the policy judgments that the Board must make; the mainstream economic 

hterature dealing with effective competition and monopoly impacts; and the 

relevant markets for considering ftis proposed merger and the likely increase in 

market power. He discusses helpful examples in the telecommunications and 

airlmes mdustries to inforni die Boani's judgment. 

Dr. Shepherd Oien analyzes the reduction in competition from the proposed 
merger in a number of markets; the trackage rights under the BNSF Access 
Agreement; and the barriers that BNSF will face in providing effective 
competition. Fitally, Dr. Shepherd's Verified Statement examines the effect on 
pnces and perfonnance tf,a. are likely to occur as a resuh of the proposed 
transaction. 

C. VERIFIEDSTATEMENTOFTHOMA.SD. CROWLEY 

The third part of this submittal consists of the Verified Stattment of Mr 

TTiomas D. Crowley. President, L.E. Peabody and Associates, an economic 

consulting firm. Mr. Crowley, a recognized expert in transporu.ion economics 

and transportation maricets who has testified in raihoad matters numerous times 

(before U.e Interstate Con.„,erce Commission, courts, and other federal agencies 

[dtscusses in detail the con.petition allegedly provided by the Access Agreement in 

|un>onedly curing the anticompetitive effects of the proposed transaction. 

Mr. Crowley examines the traffic that will actually be available to the 

Mrged BNSF after the proposed n.erger under the Access Agreement and 

Includes that the BNSF will simply not have enough tmffic in Ae Central 

fcmdor or in the Houston to Memphis corridor to effectivelj replace either of 

I two merging railroads. He shows that L-ie claim that the BNSF will have 

êss to $1,812 billion per year in additional traffic is wildly overstated and that 

tactual traffic realistically available to BNSF is only a small fraction of that 

|btr. After carefully examining BNSF traffic over the lines at isiue in the 
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Access Agreement and other lines, and after applying the Applicants' own 

assumptions regarding the traffic that BNSF will capture, he shows that BNSF 

wiU not have sufficient traffic available to operate trains efficiently over either 

the Houston to Memphis corridor or the Central Corridor. 

Additionally, Mr. Crowley shows in his Verified Statement that BNSF's 

costs of providing service in the Houston to Memphis corridor and along the 

Central Corridor under the Access Agreement will significantly exceed the cost 

incuned by UP or SP to operate in the same corridors. Moreover, BNSF wiU be 

faced with significant operating problems and infrastmcture costs if it attempts to 

compete. The lack of traffic density, the unequal playing field with regard to 

costs, and the substantial infrastmcture and operating barriers all mean that the 

Access Agreement does not permit the BNSF to be an effective competitor at the 

affected points and in the affected corridors and markets. 

Ill THE INTERSTATE COMMERCE ACT, AS AMENDED BY THE 
STAGGERS ACT, REQUIRES THE BOARD TO BROADLY IDENTIFY 
POTENTIALLY HARMFUL COMPETITIVE EFFECTS OF A 
PROPOSED MERGER IN SPECIFIC CASES AND TO MITIGATE 
THOSE EFFECTS WHEREVER POSSIBLE 

Under Section 11343 of the Interstate Commerce Act, a consolidation or 

ierger of two carriers may be carried out only with the approval and 

tthorization of the Surface Transportation Board as the successor to the 

Lerstate Commerce Commission. 49 U.S.C. §11343(a). Both Lhe legislative 

Itory of the statute and the former ICC's decisions demonstrate that the agency 

^ t carefully and broadly consider the potential adverse effects on competition 

Ing rail carriers in an affected region. Moreover, where a proposed merger 

Its or may result in harmful competitive effects, the Board must impose 

aitions on the merger to eliminate those effects, as long as the conditions are 

- 9 -



operationaUy feasible and will produce public benefits outweighing any harm to 
the merger. 

A. THE STATUTORY STANDARD 

The Interstate Commerce Act. in 49 U.S.C. §11344(b)(1), requires the 

Board to consider, in a proceeding involving the merger of two or more Class I 

raihoads, at least the following: 

(A) the effect of the proposed transaction on the adequacy of 
transportation to the public. 

(B) the effect on the public interest of including, or failing 
to include, other rail carriers in the area involved in the 
proposed transaction. 

(C) the total fixed charges that result from the proposed 
transaction., 

(D) the interest of carrier em.ployees affected by the 
proposed transaction. 

(E) whetiier the proposed transaction would have an adverse 
effect on competition among rail carriers in the affected 
region. 

The statute directs the Board to "approve and authorize a transaction 

^ when it finds the transaction consistent with the public interest." 49 U.S.C. 

|§ 11344(c). The same section also provides that the Board "may impose 

jconditions goveming the transaction." Id. 

Subparagraph (E) of Section 11344(b)(1) was added to the Interstate 

Jommerce Act by the Staggers Rail Act of 1980. Pub. L. 96-448, 94 Stat. 1931 

^ct. 14. 1980). The legislative history of the provision plainly demonstrates that 

jngress added that section in order to ensure that sufficient marketplace forces 

|uW be available after a proposed rail merger to replace the strict regulation 

^ously used to protect shippers from the effects of monopoly power. 126 

| | . Rec. H8604 (daily ed. September 9, 1980)(remarks of Representative 

- 10 



Panetta). The Staggers Act thus reflects an explicit directive by Congress to 

preserve competition when considering a major rail merger. 

Moreover, numerous provisions of the new rail transportation policy 

adopted in the Staggers Act reflected the Congress' directive that the agency 

should insure that competition be preserved and indeed enhanced in the 

administration of every aspect of its regulatory responsibilities. See, e.g., 49 

U.S.C. lOlOla(l). (4), (5). (7), (11), (13). Of particular note was the very first 

policy, which indicated that it was the policy of the United States Govemment "to 

allow, to the maximum extent possible, competition and the demand for services 

to establish reasonable rates for transportation by rail." 49 U.S.C. lOlOla(l) 

[emphasis added]. The national transportation rail policy's emphasis on the role 

I of competition was plainly intended to be implemented in major rail merger cases 

{ because of the adoption of the amendment to Section 11344. Indeed, the agency 

itself has recognized that "the rail transportation policy emphasizes the 

importance of the relationship between ensuring adequacy of transportation and 

the retention of competition." Union Pacific Corporation, Pacific Rail System, 

(/nc, and Union Pacific Railroad Company - Control - Missouri Pacific 

[Corporation and Missouri Pacific Railroad Company, 366 LC.C. 462, 484 (1982) 

^^jiUP/MP Control]. 

In addition to these explicit statutory considerations, the Board is also 

[required by McLean Trucking Co. v. United States, 321 U.S. 67 (1944) and the 

)forthern Lines Merger Cases, 396 U.S. 491. 510-513 (1970). to weigh the policy 

^ the antitmst laws disfavoring diminution in competition resulting from a 

roposed merger against the national transportation policy favoring 

aprovements in efficiency from an integrated national transportation system, 

agency has noted that, while it does not sit as an antitmst court, the antitmst 

give "understandable content to.the broad statutory concept of the public 



interest." UPIMP Conirol, 366 I.C.C. at 485, quoting FMC v. Aktiebolaget 

Svenska Amerika Linien, 390 U.S. 338, 244 (1968). Even if a particular 

transaction would not violate the antitmst laws, the Board has the discretion to 

disapprove it. Burlington Northern Inc. and Burlington Northern Railroad Co 

- Control and Merger - Santa Fe Pacific Corp. and the Atchison , Topeka and 

Santa Fe Railway Company, slip op. at 53 (Aug. 23, 1995) [BN/SF Control]. 

B. T H E BOARD'S IMPLEMENTATION OF THE STATUTE INDICATES THAT IT 
MUST IDENTIFY POTENTIALLY HARMFUL COMPETITIVE EFFECTS AND 
MITIGATE THOSE E F F E C T S WHEREVER POSSIBLE 

1- The Agency's Policy Statement On Rail Mergers Explicitly Requires 
It To Consider Anv Significant Lessening or Reduction Tn 
Competition Caused Bv a Mergf̂ r. 

As currenUy codified at 49 C.F.R. §1180.1(c), the Board's policy statement 

on major rail mergers states that the agency performs a balancing test, weighing 

the potential benefits to the applicants and the public against the potential harm to 

the public. In developing the current policy statement, the ICC emphasized that it 

was "concemed about any significant 'lessening' or 'reduction' in competition 

caused by a consolidation." Railroad Consolidation Procedures, 363 LC.C. at 

1786-87 [emphasis added]. The policy statement also details the potential benefits 

[and potential harm that it will balance ar.d the evidence that the agency will 

Konsider in a major rail merger proceeding: 

If two carriers serving the same market consolidate, the result 
would be the elimination of the competition between the two. 
Even if the consolidating carriers do not serve the same 
market, there may be a lessening of potential competition in 
other markets. . . . In some markets the Commission's focus 
will be on the preservation of effective intermodal 
competition, while in other markets (such as long-haul 
movements of bulk commodities) effective intramodal 
competition may also be important. 
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49 C.F.R. §1180.1(c) [emphasis added]. Thus, the Board's current policy 

statement explicitly recognizes that the preservation of effective rail-to rail 

competition is frequently necessary when considering the effects of a rail merger 

on long haul movements of buUc commodities. 

Since the passage of the Staggers Act, the agency has consistently 

emphasized the need to protect the public from any harmful effects on 

competition resulting from a proposed rail merger. In its decision in UPIMP 

Control, the agency noted that: 

[o]ur analysis of the potential harm from a proposed 
consolidation focuses on two impacts highlighted by the 
statutes and policies discussed above: any reduction in either 
intra- or intermodal competition which would likely result 
from the consolidation; and any harm to essential services 
provided by competing carriers . . . 

366 I.C.C. at 486. In Santa Fe Southern Pacific Corporation-Control-Southern 

Pacific Transportation Company, 2 I.C.C.2d 709, 726 (1986) [SFISP Control], 

the agency emphasized that "the effect of a transaction on competition is a critical 

\factor in our consideration of the public interest. . . [Emphasis added]. See 

= also, BNISF Control, slip op. at 55. 

Thus, the policy statement and case law is clear that, in examining a 

proposed transaction, the Commission must look at specific instances where a 

sssening or reduction in competition is alleged to take place, and that the 

Commission must broadly consider all types of restrictions on competition. 

Indeed, in the broadest sense, the agency has noted that the changes 

3ught by the Staggers Act: 

actually increased the need to identify carefully any 
anticompetitive effects and to balance those effects against the 
benefits of a transaction. . . .The new policy favoring 
increased reliance on competition to regulate activities will 
govem the environment in which the new system will operate. 
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re/ulato,^'^™ , * ° '° ^"'""S '"ions free of 
market nnu, "'".""'. " '» « e n or abuse 
TeJ^on.Z " = consolidation. FcAZle 

co7p7tiZ'"X:taTJlT '"y '"̂ "'̂  
possible. '° 'ff'"' »'l"re 

VPIMP Conrrol. 366 I.C.C. at 502. See also. SFISP Control. 2 I.C.C.2d at 727.̂  

' ^ ^ ^ ^ ^ ^ ^ ^ ' - ^ ^ ' ^ ^ - ^ 

Board's power to atuch conditions to i.s appmval of a major «il 

merger .s. under the sutute, u..qualified. and the agency itself has characterized 

m authority as "b^ad." 49 U.S.C. f U344(c); B m F Corurol. slip op. at 55-

UPlMP Control. 366 I.C.C. a. 562. l i e agency has observed that conditions 

generaUy will be imposed where certain criteria are met. See. Vnion Pacific 

Corp et al. - Control - Chicago and North Wes.em. Finance Docket No 

32133. sen-ed March 7, 1995. mimeo a. 56 WPICNW Control). The agency has 

detennined tha. if a transaction threatens hann to the public interest, conditions 

.sHouM be unposed if they are operationally feasible, ameho t̂e or eliminate the 

thanr. threatened by the tn,nsac.ion, and they are of greater benefi. to the public 

|han U.ey are de.rimental to the transaction. OPIMP Control. 366 LC.C. at 564. 

'̂ V l l ^̂ ''•'̂ '̂ '' '̂ ^̂ "f"'-"'̂  That 1. M.,^, r„.f , | i | . , Examin,> 

FinaUy, the agency has recognized tl.at it must exercise its obligation to 

p t competition in a variety of situations, and not just a, points directly setved 

, just the two merging carriers. For example, the ICC has no.ed that a 

ponadon is still subject w resulato.'^ »• •»<= 
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reduction in rail carriers from three to two does in some cases enuil "a 

substantial lessening of competition." UPIMP Control, 366 I.C.C. at 531. In 

Guilford Transp. Industries, Inc. - Control • Boston and Maine Corp., 5 I.C.C.2d 

202, 213 (1988). the ICC stated that a reduction from three rail carriers to t̂ '̂o 

might be a significant lessening of competition where traffic is not considered 

highly tmck competitive. Similariy. in SFISP Control., 2 I.C.C.2d at 791. n.72 

(1986), DOJ and DRGW argued, and the agency recognized, "that a reduction of 

competitors from 3 to 2 can result in significant anticompetitive behavior, such as 

coUusion and mutual forbearance." The agency went on to state that: 

Reduction in the number of competitors from two to one. where the 
merging carriers have been the only competitors, creates the obvious 
problem of a monopoly. However, the mere reduction rather than 
elimination of competitors, e.g., from a>ree to two, may create 
serious anticompetitive problems as well. 

Id. at 792; see also BNlSF Control, slip op. at 55 (1995). See also, Norfolk 

Southern Corp. - Control - Norfolk & W. Ry. and Southern Ry., 366 I.CC. 

173, 193 (1982). 

IV. THE BOARD MUST APPLY ECONOMIC PRINCIPLES APPLICABLE 
TOANSACniON^ INDUSTRIES IN ANALYZING THE PROPOSED 

The consolidation that has occurred in the last twenty years in the U.S. 

|railroad industry has lead to a significant concentration of economic pc ver in the 

|hands of a few carriers. Particulariy in light of that circumstance, the Board 

lust consider .id apply the correct economic principles in considering the 

Jierger of two of the three remaining major rail canriers in the Westem United 

States. 

To assist the Board in this important task, the League has engaged a leading 

le-.t in the economic specialty of industrial organization. In the Verified 
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Statement submitted with these Comments. Dr. WiUiam 0. Shepherd has 

P ~ me mains.ream economic principles th.,t must be applied by the Bo ^ 

considering this merger, and has himself applied those principles to an a „ ^ -

cerum that .f .t approves this merger, it .nust use its established power I 

; — ^ . . .oe.ure, to the greatest ex.en.possib.^ 

^ untd rzr:::;::: retr:: r 
A,,t, ^ ^̂ ^̂ "̂̂ ^ °̂ a few significant Statistics 
Auhe present .,me, there are only six major Class I ra.lroads operating in Z 
ent-re nat.on., T.us, on a national basis the rail industry is alady h.̂ î  
~ e d . Based on 1994 s.tis.ics,. a combined BN/SF sysrem wo Id hat 
opê ted 24,8.„ miles of all rt,ad opentted, and would have handled 30.0% of" 
revenue ton-miles. A combined UP/CNW system would have operated 18.4% 
™l« of all road opet̂ ted, and would have tnmsported 22.7% of aU revenue ton-

Within the Westen, United States, the degree of concentnttion is even 

C T u T ""'^ ~ " -ported 

.44.9% Of all of the ,on-m.les. A combined UP/CNW would have operated 30.3% 

tf.e m.les of road operated, and would have transported 31.1% of aU of the 

.rioads origina.ed, 28.8% of aU of the tons originated and 34.0% of aU of the 

[44 

[of 

At the time of the approval of the Staggers Act, there wen. 35 Class I rail cancers. 

k 1 9 9 5 EaUion. published 
l̂icanon is attached to these Com ênJas Anach.ST^^ ' information presen!«I in that 
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ton-miles. If the UP.'CNW system had been combined widi the Southem Pacific 

system in 1994, that combination would have operated 48.6% of the miles of road 

operated, and would have originated 44.5% of the carloads and 43.0% of the tons 

in that region, and handled 50.6% of the ton-miles. If the BN/SF and the 

UP/CNW/SP combinations had been in place in 1994, together they would have 

accounted for 89.3% of all the Class I rail miles operated in the westem United 

States; more significantly, those two sysu ms would have origmated 93.0% of all 

of the carloads and 93.1% of the tons in that region and would have transported 

95.5% of all of the ton-miles. An unconditioned merger of the UP and SP would 

clearly leave the marlcet for rail transportation in the westem United States 

dominated by two large rail systems. 

With these facts as a starting point, it should be immediately clear that the 

Board needs to give the proposed transaction a hard look. The degree of 

concentration that this transaction will create, nationally and regionally, requires 

[careful and thorough consideration.5 In addition, the Board must take all 

lecessary steps to ensure that there will continue to oe effective competition 

Jtween rail carriers in the affected regions. As Dr. Shepherd states: 

[T]his merger presents the Board for the first time with the creation 
of a 2-railroad dominance in the whole westem two-thirds of the 
U.S. The Board needs to take a fresh look at this distinctive 
situation. It is different from other recent mergers. 

spherd V.S. at 9. 

Dr. Shepherd goes on to say that this fresh look requires the application to 

iilroad industry of the mainstream economic criteria that are relevant to all 

cets. Id. The appropriate principles for the analysis of the impact on 

jjPi. Robert L). Wiiiig, an economist appearing as a witness for the Applicants, recognized 
iimportant for the Board to proceed with a careful analysis when the merger would have "a 
^ting effect" Willig Dep. Tr. 359-360. 



0 
competition of this merger are fully set out in Dr. Shepherd's V<»rified Statement. 

Tlie relevant economic goals are efficiency, irmovation, faimess and freedom of 

choice. 

In order to determine if this merger will allow competition to prevail to 

the maximum extent possible, the Board must conduct an appropriate economic 

analysis of its effect on competition in the relevant markets. First, as Dr. 

Shepherd describes, the relevant mark̂ ;* must be defined so as to include product 

and geographic maikets that only include fully-substitutable services. Shepherd 

V.S. at 2-13. Next, the Board must consider whether or not there is effective 

competition. Id., at 14. The central part of this analysis requires a consideration 

of three elements in each relevant market: (1) the number of competitors; (2) the 

existence of competitive parity; i.e. no unilateral dominance; and (3) the 

availability of entry. Id. at 15-21. Beyond that, there are a number of 

considerations that are specific to the circumstances of this proposal that, 

combined with the basic inquiry, highlight the reduction in effective competition 

in numerous markets that could occur. These would involve, in Dr. Shepherd's 

view, the very small number of competitors, with opportunities for coordinated 

behavior; the special circumstances of a network-based industry; and the 

opportunities for dominant firms to engage in price discrimination. Id. at 22-33. 

The consequences of an unconditioned merger in an already-concentrated 

rail transportation industry are not trivial. Unless mitigating conditions are 

imposed to insure that competition prevails, as Dr. Shepherd notes, higher prices 

Ifor rail transportation services will result throughout the region served by the 

[remaining two carriers. Moreover, those consequences will be felt far beyond 

[the very narrow focus of the ICC in recent years on the effect of rail mergers in 

i-to-1 markets. Shepherd V.S. at 9 and 15-18. The consequences of an 

iconditioned merger are also succinctly summarized in the Horizontal Merger 



0 Guidelines issued by the U.S. Department of Justice and the Federal Trade 

Commission as follows: 

The unifying theme ... is that mergers should not be permitted to 
create or enhance market power or to facilitate its exercise. Maricet 
power to a seller is the ability profitably to maintain prices above 
competitive levels for a significant period of time.* ... [I]n some 
circumstances, where only a few fimis account for most of the sales 
of a product, those firms can exercise market power, perhaps even 
approximating the performance of a monopolist, by either explicitly 
or iniplicitly coordinating their actions. Circumstances also may 
permit a single firm, not a monopolist, to exercise market power 
through unilateral or non-coordinated conduct ~ conduct the success 
of which does not rely on the concurrence of other firms in the 
market or on coordinated responses by those firms. In any case, the 
result of the exercise of market powei is a transfer of wealth from 
buyers to sellers or a misallocation of resources. 

6 Sellers with market power also may lessen competition on 
dimensions other than price, such as product quality, service, or 
innovation. 

1992 Horizontal Merger Guidelines, 1992 FTC LEXIS 176, *9-*10. [foomote in 

original]. 

Thus, in fulfilling its charge of considering the public interest, the Board 

must thus look beyond a narrow focus on the operational efficiencies that might 

be gained, and pay heightened attention to the significant loss of economic 

efficiency that cô ild occur. In doing so, the Board must thus give full play to the 

fundamental pro-competitive policies of the Staggers Act and, as the railroad 

industry evolves toward greater and greater reliance on market forces rather than 

gulation, to the bedrock dictates of antitm.st policy that are applicable to all 

bther industries. 
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V. THE ANTlCOMPEXm^^^^^^ 

Z ^ , ^ l ^ " l s l ^ ° ' j X ^ ^ ^ CORRIDORS AND 
REGIONS . . 
In i« decision in BNISF Control, the Interstate Commerce Comm.ss.on 

closely exammed the potential anticompetitive effects of the merger at selected 
points, in considering competition a. those points, tf,e agency examined several 
criteria in assessing whemer maAets served by the merging parties would suffer 
competitive hann. Id. at 55. The agency indicated that: 

The cottonodity in question and length of haul provide an 

market power. 
M The ICC noted that "(tihe detertnination of competitive hartn is more ev,de.« 

where possible routing options on a rail-bound commodity drop from two 

originating or tertnina.ing railroads to one." ,d In those particular .nsunces, 

anticompetitive horizontal effects occur where there is "loss of d.rect, head-.o-

head competition between two railroad serving the same origin-dest.nanon 

. " " " L , BNISF Control decision, the ICC approved the merger in large part 

[upon its finding tftat "transportation competition will be as robust and effecnve 

Lowing the merger as it is presently . . U. at 59 lemphas.s added,, a 

Lclusion that rested "primarily upon continued intramodal competinon. Id. 

Lphasis added] Thus, in that transaction, the agency found tfta, conttnued 

Itramodal competition - i.e.. rail-to-rail competition - was cruci.i m f.nd.ng 

I t the merger was consistent with the public interest. 

> However, the agency found tha. it was required to impose ameliorat.ve 

Uions "to eliminate what would otherwise be transaction-caused dimmunons 



(I of competition" at a number of specific points, including Superior, NE, in the 

Pueblo-Fort Worth Corridor, at Amarilio, Plainview, Lubbock, TX, and several 

other specifically-identified points. Id. These, the agency said, were "problem 

areas." Id. at 63. The hallmark of these "problems areas" was that the applicants 

in that case both served these points, called "2-to-r' points, and that after the 

merger these points would be served by a single carrier. 

In the BN/SF Control proceeding, The National Industrial Transportation 

League participated actively, filing evidence that specifically focused on the 2-to-

1 point "problem areas" identified in the agency's decision. In its decision, the 

ICC credited the League's study, along with a similar study offered by the 

Department of Justice. The agency noted, for example, that the importance of 

competitive rail service at several of the "problem area" points "is well 

documented by the DOJ and NITL analyses." Id. at 64. The agency imposed 

pro-competitive conditions on rhe merger at these problem areas "because we 

think that such conditions are required to ameliorate the anticompetitive 

consequences that would otherwise flow from an unconditioned merger." Id. at 

84. 

With respect to the proposed transaction now before the Board, the League 

believes that the analytical process in evaluating the potential anticompetitive 

[effects should be a three-step one. First, the agency should evaluate whether the 

[proposed transaction, without consideration of the BNSF Access Agreement, 

ĝ 'ould have an adverse effect on competition among rail carriers 'j\ the affected 

Sgion. Second, if the answer to that question is in the affirmative, then the 

^ard should detemiine whether the BNSF Access Agreement eliminates the 

êrse effect on competition. Third, if the Board finds that the Access 

iement does not completely eliminate the adverse effect on competition, then 

igency should determine whether there are any other forms of competition — 
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intermodal, product, or geographic -- that would completely eliminate the 

adverse effect. If the answer to this final question is in the negative, then the 

Boaid should determine the conditions that must be imposed in order to cure the 

anticompetitive effects. 

Ifl this Section, the League sets forth its view of the evidence that it believes 

clearly shows that, without consideration of the BNSF Access Agreement, the 

proposed merger will have serious anticompetitive effects not only at particular 

points (as was the case in the BN/SF Control proceeding, although the points 

affected here are far more numerous aiid involve far larger amoimts of traffic), 

but also that there are serious anticompetitive effects in larger areas such as 

states, regions, and corridors. The Board must specifically consider each of 

these. As noted in the accompanying Verified Statement of Dr. Shepherd, 

[t]he merger's anticompetitive effects occur in specific 
markets, areas and regions, and the cures for those effects are 
matters of specific detail. An assessment only of the merger's 
total effects will not clarify those individual effects. 

Shepherd V.S., p. 4. Dr. Shepherd notes that the relevant markets include not 

only individual shipping points (and in some cases, individual traffic flows at a 

shipping point), but also corridors and region-wide areas. Shepherd V.S., pp. 

34-39. 

In Section VI below, the League shows that the BNSF Access Agreement 

does not cure the anticompetitive effects of the proposed transaction. In Section 

VII, the League submits its view of the evidence that indicates that odier forms of 

xompetitior. do not and cannot provide a remedy to the anticompetitive conditions 

[that would otherwise result from this transaction, even after considering the 

[effect of the BNSF Access Agreement. Finally, in Section VIII below, the 



In this coimection, the League would note that there are many other trade 

organizations and groups representing persons engaged in the shipment and 

receipt of goods who will be submitting comments and evidence in this 

proceeding, as well as many other individual shippers and other parties. The 

League urges the Board to carefully review those comments and that evidence, 

since the Board's decision must be based on the totality of the evidence in the 

case. The League believes that the totality of the evidence cleariy will reveal that 

there are serious anticompetitive concems arising as a result of this proposed 

merger, and that significant conditions must be imposed to alleviate those 

anticompetitive effects. 

A. THERE ARE NUMEROUS AND SIGNIFICANT REDUCTIONS IN COMPETITION 
AT T W O - T O - O N E POINTS AS A RESULT OF THE PROPOSED TRANSACTION 

As noted by Dr. Shepherd, it is cleariy appropriate in this case to identify 

the anticompetitive effects of the proposed merger at specific shipping-points and 

between specific origin-destination markets. Shepherd V.S., pp. 39-40. The 

League has done so. Specifically, in this case, the League has submitted a traffic 

. study identical to the one credited by the ICC in the BN/SF Control decision, by 

>the same economic consulting fimi that submitted a statement in that case, using 

Ithe same methodology. That study, which is submitted as part of the Verified 

Statement of Thomas D. Crowley ("Crowley V.S.") shows significant reductions 

competition in an area far more extensive than the study in the BN/SF Control 

case. Thus, for the same reasons as the agency found in that case, the Board 

Ihould find here that the proposed transaction, if unconditioned, will have an 

^verse effect on competition at a variety of points. 

As noted in the statement of Mr. Crowley, the UP and SP rail lines overiap 

Inumerous points located in a number of states west of Mississippi River, 

luding points in the states of Utah, Kan.sas, Califomia. Texas, Arkansas, 
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Louisiana, Nevada, and Missouri. Crowley V.S., Exhibit TDC-IA. Within these 

states, the UP and SP alone serve a total of 154 common points, represented by 

the 6-digit Standard Point Location Codes as determined from the AAR's 1995 

Centralized Station Master database. That is, the same SPLC number appears in 

the data as both a UP station and an SP station. Crowley V S., p. 9 and Exhibit 

TDC-IA. It should be noted that SPLCs are the narrowest definition of 

commonly-served points, and do not have even the arguable defects liiat might 

flow from data that would imply a wider definition of conunonly-served points.̂  

A total of 83.4 million tons of traffic or.ginate or terr.dnate at these points, 

producing revenue for the UP and SP of almost $2.6 billion. Exhibit TDC-IB 

and IC. Clearly, a marsive amount of traffic is impacted by the proposed merger 

at commonly-sei"ved points. 

Even when the data is examined on a route-specific basis, the direct 

anticompetitive impacts of the proposed transaction are extremely large. For this 

analysis, Mr. Crowley examin<;d all traffic originating at a common UP/SP 

location that also moved along a route to a destination/interchange at which the 

UP and SP could nhv compete. Crowley V.S., pp. 9-10. One hundred and 

seventy-nine (179) separate routes were identified as "impacted" routes. Crowley 

V.,>., p. 12. Almost 9.0 million tons of traffic moved over these routes, which 

traffic generated revenue for the carriers of $321,596,000. Id., and Exhibit 

TDC-2. These inclride, for example, over jf traffic from Salt Lake 

City, UT; of traffic from Orange, TX, in traffic from 

Baytown, TX, in traffic from Brownsville, TX; and •. in 

[traffic from Pine Bluff, AR. 

For example, it might be argued that BEAs should not describe commonly-served points, 
Ke BEAs may bc significantly larger geographic areas, and t AO rail lines within a BEA may be 
sgraphically quite separate. SPLCs do not have this problem. 
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Under the standards set forth in the BN/SF Control decision, there is 

clearly potential competitive harm, even when the most narrow market definition 

is proposed. A substantial number of points served by both carriers will become 

single-rail served origins or destinations, and numerous independent and 

independent competitive rail routings will be eliminated. Iri the BNSF Control 

case, the agency identified only a few "problem areas." Here in contrast, there 

are many more "problem areas." Cf BN/SF Control, slip op. at 55, 63-64.7 

Moreover, the "problem areas" involve a number of commodities that are 

cleariy rail-dependent. SpecificaUy, in Exhibit TDC-IB, Mr. Crowley has listed 

all of the commodities originated or terminated at the "2-to-l" points. These 

include .such commodities as: bituminous coal (STCC 11212, 27.0 million tons 

shipped, producing rail revenues of $413.0 million); plastic resins (STCC 28211, 

3.48 million tons shipped, producing rail revenues of $132.9 million); lumber 

(STCC 24211, 1.286 million tons shipped, producing revenues of $62.3 million); 

cmshed stone (STCC 14219, 5.7 miUion tons shipped, producing rail revenues of 

$̂47.2 million): and iron concentrates (STCC 10113, 2.1 million tons shipped, 

producing rail revenues of $45.8 million). See Crowley V.S., Exhibit TDC-IB. 

the agency's decision in BN/SF Control, the ICC specifically found that for 

srtain traffic originating or terminating at a point, "tmck competition is not a 

Bgnificant factor" because such traffic was predominantly bulk freight. Id. at 63. 

fie evidence in this case cleariy shows that there are substantial amounts of rail-

ppendent commodities moving to or from 2-to-l points.* 

In broad tenms. there is no real dispute by the Applicants that the proposed merger 
1637 significant anti-competitive effects. Rebensdorf Dep. Tr. 539, 579, 

Indeed, in their Application, the Applicants indicate that numerous commodities that arc 
ily though: of as rail-dependent, such as plastics, bulk chemicals, and others, move over the 

?cd corndors, including the -JAec.td 2-to-l points. The Applicants seek to escape from 
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Similarly, in its decision in BN/SF Control, the agency found that tmck 

transportation for grain moving from Superior, NE to Chicago, Illinois, Kansas 

City, and the Gulf Coast was not a competitive factor because "the distances are 

too great." Slip op. at 63. An examination of the detailed backup to Mr. 

Crowley's routing analysis, see Crowley V.S., Exhibit TDC-2, pp. 2-8, also 

shows traffic at 2-to-l points moving long distances. For example, over 

of traffic move from Salt Lake City, UT to and beyond Kansas City, MO; 

of traffic move from City of Industry, CA to and beyond East St. 

Louis, DL; nearly . of traffic move from Orange, TX to and beyond 

East St. Louis, IL; and nearly of traffic move from Pine Bluff, AR 

to and beyond Chicago, IL. Id. 

Thus, in the case, as in the BNISF Control proceeding, even when the very 

narrowest definition of markets is considered, there are clearly severe 

anficompetitive impacts: (a) significant numbers of points served directly by the 

Applicant carriers would become single-served points; (b) elimination of 

n̂umerous competitive routings; and (c) significant amounts of rail-dependent 

[commodities; and, (d) numerous commodities moving substantial distances, 

lus, the Board should similariy find that shippers at these points would "sustain 

lerger-caused competitive harm." BN/SF Control, slip op. at 63. 

lusion that the proposed merger will cause significant anticompetitive harm by citing the 
F Access Agreement, and by making highly generalized assertions regarding product and 
iphic competition on the basis of anecdotal evidence. But as shown in Section VI below, the 
s Agreement docs not permit BNSF to serve as an effective competitor, and the assertions of 
ppiicants regarding product and geographic competition are not sufficient''to support the 
Jision that there arc significant numbers of movements from 2-to-l points for which there will 
ective competition. 



i B. THERE ARE SIGNIFICANT ANTICOMPETITIVE EFFECTS ALONG CERTAIN 
CORRIDORS 

Dr. Shepherd also notes that it is necessary for the Board to consider 

regional markets in evaluating potential anticompetitive effects of the proposed 

transaction. Shepherd V.S., pp. 42-43. Potential anticompetitive effects in such 

markets have their own specific dangers. Where, as in this case, the number of 

potential competitors has been reduced to just two in the entire westem two-

thirds of the United States, each with their own "home area" and "spheres of 

influence," there arises, says Dr. Shepherd, 

strong incentives to avoid trying to mount hard competition in 
each others' home areas, corridors and markets. Each 
railroad can respond against a challenger by retaliating against 
it in many other specific markets throughout the west. The net 
gains to BN/SF or UP/SP from invading the other's home 
markets wiU therefore usuaUy be low or negative. 

Shepherd V.S., p. 42. Thus, the Board needs to take particular care to insure that 

such effects do not occur where the total market in the west would effectively 

shrink to only two major competitors. 

In past decisions considering whetiier a particular merger application was 

'consistent with tiie public interest," the Interstate Commerce Commission did not 

[concem itself simply with the potential foreclosure of competition at particular 

[points. Rather, the agency also looked more broadly at competitive harm, and 

[examined potential competitive effects upon transportation corridors. 

Specifically, in SF/SP Control, 2 I.C.C.2d 709, 726 (1986). die agency concluded 

ihat tiie relevant freight market in tiiat case was "rail freight transportation over 
I iertain corridors in the Westem United States." See also, id. at 758-59. 

Setting aside for the moment tiie effects of tiie BNSF Access Agreement on 

e competitive situation, it appears to be very cl'ar that for the proposed 
I isaction. tiiere is likely to be significant anticompetitive effects on competition 



-̂ rriHors The entire Central Coiridor is currenUy in «!veial key wmsoortation Tomdors. ine cm 
m seve.al .cey . ^̂ ^̂  ^^^^ 
served bv only two rail earners, me ur <u 

, 1 ,m mUes The Applicants' own evidence shows that m the extending for over 1,500 mUes. ine ftptJ im and SP 
. . . . v̂antas Citv Chicago) corndor, UP ana ar Northem Califomia to Midwest (Kansas city, "-nicag 

of all rail traffic moving between those two points. 

. . . A- I. n The states of Nevada, Utah, and most of Peterson V.S., Appendix A, p. 303. ine sta is an 
Colorado are currenUy served by only these two taU earners, and the ..ute is an 

^^rtant one for a variety of commodities. After Uie merger, *ese sutes w^ 

Z m e shigle-railroad jurisdictions, unless the BNSP Access ASjee-n ca^ 

T y replicare the competition presently being provided by the Applicant 

"'"similarly. Utere are important potential anticompetitive effects from Uie 
Texas Gulf coast toKey Midwest gateways. msareaoHginatesm.̂ ^̂ ^̂ ^̂ ^̂ ^̂  

of Chemicals and plastics traffic destined to points acrt,ss *e Un «d - s ^ 
Again Uie Applicants' own evidence shows that in the Memphis to Houston 
Again, me pp of all raU traffic moving between 
corridor, UP and SP carry 
those two points. Peterson V.S., Appendix A, p. 307.' 

to short. Uiere are Ukely to be significant anticompetitive effects of Uie 

proposed merger in certain key transportation corridors. 

, BpniirTION IN COMPETITION IN THE 

t- AS noted in subsection n.A. above, there are numerous rail-dependent 

Immodities Uiat wiU be affected by Ute proposed transaction at vanous points 



and witiiin various states. The League is aware that shippers of these 

commodities will be presenting evidence as to the effect of tiie merger on their 

transportation. While tiie League cannot address these matters in detail, the 

League would urge the Board to closely examine the filings by these shippers in 

its assessment of tiie effect of the proposed transaction. 

Moreover, the Board should also recognize that there are certain 

commodities, such as plastics, chemicals and perhaps others, in which the 

Applicants carry a substantial percent of the total amounts of the product 

produced not just witiiin the specific geographic market, but also nationwide. 

Again, important evidence will be presented by the shippers most closely 

affected. For these commodities, tiie League urges the Board to take particular 

care to insure that all existing competition is carefully preserved, since tiie 

ramifications of bread anticompetitive effects in such key industries pose an 

extremely disturbing state of affairs. 

[VI. THE BNSF ACCESS AGREEMENT DOES NOT AND CANNOT 
PROVIDE EFFECTIVE COMPETITION AT AFFECTED POINTS AND 
IN AFFECTED AREAS 

Throughout their Application, the Applicants have stated tiiat, if there are 

mpetitive problems posed by this transaction, these problems will be cured 

cause the Applicants' agreement with the BNSF will permit that carrier to 

Spvide effective competirion at affected "2-to-l" points. The testimony of 

ous wimesses, claim the Applicants, demonstrates tiiat the BNSF Access 

ment's "compensation and service terms will ensure strong competition." 
fu 
ilication, p. 20. Thus, tiie BNSF Access Agreement is portrayed as at least tiie 

;al cure for anticompetitive problems at 2-to-l points and within 

jportation corridors. . 



However, if tiie Access Agreement does not provide effective competition, 

and if tiiere are no other forms of effective competition (a matter discussed in 

Section VII below), tiien under long-standing precedent tiie proposed transaction 

cannot be approved by tiie Board witiiout tiie imposition of substantial conditions 

tc cure tiie potential anticompetitive effects. Indeed, in BN/SF Control, tiie 

agency recognized that it was required to impose conditions to cure the 

anticompetitive effect of tiiat merger even as to tiie relatively limited number of 

geograpnic points affected. As set fortii in Section V. above, tiie anticompetitive 

effects at 2-to-l points are much more extensive in this transaction when 

compared to tiie number and importance of tiie 2-to-l locations considered by tiie 

agency in BN/SF Control. Concomitantly, tiie obligation of tiie Board to impose 

ameliorative conditions (and tiie extent of tiiose conditions) is even greater tiian 

was tiie case in BN/SF Control, if tlie BNSF Access Agreement does not in fact 

preserve the full measure of existing competition. 

The question, essentially, is whetiier. as a result of the Access Agreement, 

tiie BNSF will be tmly "in tiie market." and will tmly be able to provide "hard 

competirion." The economic context of this matter is put cleariy by Dr. 

Shepherd: 

If a carrier merely has physical operations at a point or in an 
area, tiiat alone does not establish tiiat tiie carrier is genuinely 
substitutable for otiier carriers' services in tiie market. Each 
carrier must also be fully able to provide comparable services 
(outgoing and incoming) hnked to otiier areas and points, and 
at comparable prices. 

The carrier must also iiave tiie abilities and incentives to seek 
shippers' business actively, in competition with otiiers. And it 
must have a substantially equal chance to get it. If instead a 
carrier is physically present but is inactive, or is impeded, or 
is burdened with higher costs, tiien tiiat carrier's services are 
not genuine substitutes in the mailcet 
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Shepherd V.S.. p. 13. 

In tills connection, tiie League believes that tiie claims of tiie Applicants 

regarding tiie pro-competitive effects of tiie BNSF Access Agreement must be 

very carefully tested by the Board. Speculation simply will not do. Given tiie 

breadth of the potential anficompetitive effect; the seriousness of the 

anticompetirive consequences; and the extreme difficulty of undoing the 

competitive harm it problems arise in the future, tiie League strongly believes 

tiiat doubts must be resolved in favor of the imposition of pro-competitive 

conditions. In all candor, it will be too late to impose conditions if tiie sunny 

assurances of the Applicants do not in fact come to pass in the months and years 

after an unconditioned merger is approved. 

The matter, tiien, rests upon a demonstrated showing by tiie Applicants that 

tiie BNSF Access Agreement will in fact provide full and effective competirion. 

It is to that matter that we now tum. 

A. THE ACCESS AGREEMENT DOES NOT PROVIDE BNSF WITH THt TRAFHC 
BASE REQUIRED TO ENABLE mAT CARRIER TO COMPETE EFFECTIVELY 
WITH UP/SP IN KEY CORRIDORS 

In tiieir Application, tiie UP and SP boldly state tiiat "[ejvery 2-to-l shipper 

will be served by BN/Santa Fe, and additional competition will be introduced at 

inumerous points. BN/Santa Fe will gain competitive access to well over $1 

Ibillion in traffic." Application, p. 20 [emphasis added].ii> Even more boldly, in 

lj, However, the access agreement is very narrowly drawn so as to allow BNSF to serve only 
pecific customers who are prcsenUy served by both UP and SP. Rebensdorf V.S. 292, 297. and 
>cp. Tr. 395-418. Thus, even though a particular point, such as San Antonio, might be a point 
'here the merger would reduce the number of rail carriers from two to one, BNSF will only bc 
?Ie to provide service to those specific customers at each 2-1 point presently receiving service 
Dm both UP and SP and no other rail carrier. This severe limitation on BNSF's access to traffic 
ill greatly limit its ability to compete. Moreover, even though the access agreement appears to 
low BNSF access to new customers locating at a 2-1 point, there is already significant 
[sagreement between BNSF and the applicants on the record about BNSF's access under 

31 -



tiie BNSF's "Comments on tiie Primary Application," filed December 29, 1995, 

witness Larry M. Lawrence submitted a verified statement tiiat analyzes tiie 

BNSF Access Agreement. Mr. Lawrence concludes that tiie Access Agreement 

"is a complete and sufficient remedy for tiit loss of competition" for locations 

where tiie merger eliminates access to t)ie UP and SP; tiiat BNSF "will gain access 

to offer a sizable market opportunity and attractive traffic density"; and tiiat 

BNSF "should be motivated to compete aggressively for tiiis traffic." Uwrence 

V.S., p. 3. Mr. Lawrence claims tiiat BNSF wiU gain "new market access" to UF 

ano SP traffic in tiie amoum of $1,812 billion of traffic, and at tiie 2-to-l points 

alone. Mr Lawrence claims tiiat BN will be able to compete for $1,062 billion 

wortii of new traffic. Lawrence V.S., Table 6, p. 3-5. 

This traffic claim is crucial in determining whether BNSF will indeed be 

an effective competitor over tiie lines to which BNSF has been granted access. 

This is because oftiie essential role tiiat traffic density plays in tiie economics of 

raih-oading, and tiie concomitant competitiveness of a particular railroad service. 

Indeed, in SP/SF Control, the liiterstate Commerce Commission rejected certain 

jproposed conditions because tiie "resulting lower traffic density" would make tiie 

ôperations being considered less economic. SP/SF Control, 2 I.C.C.2d at 825.n 

|The same considerations apply here. 

First of all, there appears to be little doubt that the railroad industry 

Exhibits economies of density across a wide band of railroad output. See, e.g.. 

mSccDtpT?^^^^ Rebensdorf Dep. Tr. at 187-188. 796̂  

r..cf\̂ ^^ deposition, Mr. Richard Davidson noted that traffic density is a key ingredient in the 
cessful use of run-through agreements, a type of trackage access: "The key to it is a certain 

sume gomg to a certain destination. I mean it really makes no difference whether it's intcmiodal 
fwnatever type of freight, it .s the volume ard the origin and destination points that arc the 
=x>nant thing. Deposition of Richard Davidson, transcript at p. 117. 
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Coal Rate Guidelines - Nationwide, 1 I.C.C.2d 520, 529-32 (1985).i2 The 

Railroad Accounting Principles Board noted that tiie influences on cost tiiat result 

from economies of density are substantial. Railroad Accounting Principles, Final 

Report, Volume 2, p. 107 (1987). 

Density is important for a number of reasons related to tiie cost, and 

tiierefore to the overall competitiveness, of a particular railroad's operafions. 

First of all, all otiier tilings being equal, variable unit cost declines as density 

increases, since few railroad costs - even operational costs - are 100 percent 

variable.i3 Thus, as traffic density increases, unit costs decline as costs are spread 

out over more units. Compeutiveness tiierefore increases. Secondly, railroad 

costs exhibit a step funcrion: where operations are undertaken into an extensive 

new territory (even where tracks are already in place, such as in a trackage rights 

simation). a minimum level of investment - fueling starions, repair facilities, 

crew facilities, and tiie like - must be in place before tiie first pound of traffic is 

transported. In order to pay for tiie minimum level of investment, a minimum 

level of traffic - in otiier words, a minimum level of density - will need to be 

available. Dr. Shepherd summarizes the general point succinctly: 

BN/SF's entry and survival will depend on its obtaining 
enough traffic density. That is tiie standara determinant of 
success in network-based industries such as railroads. Only by 
gaining quickly as much traffic flow as UP/SP already has 
might BN/SF acquire an equal economic footing witii UP/SP as 
a competitor.... 

[even 
Indeed, in that proceeding the raih-oad industiy claimed that such economies arc present 

in the case of already high-capacity lines. Sec id. at 531. 

See Adoption of the Uniform Railroad Costing ^ ^ ^ ^ ^ ^ ' ' ^ " ' " ^ 
k-m For AH Regulatory Costing Piirposes, 5 I.C.C.2d 894.924-933 (1989). 



Shepherd V.S.. p. 46 [emphasis in original], 

The evidence developed by tiie League and summarized below shows that 

in botii tiie Houston to Memphis corridor and in tiie Central Corridor traffic 

volumes are substantially below volumes required to justify infrastructure 

investment and operational expenses to be incurred. In other words, under the 

inexorable loĵ ic of raikoad economics, tiie traffic tiiat is available to BNSF for 

tianiport over tiie line simply is not great enough to make it worUi BNSF's while 

to compete vigorously, or peihaps to even compete at all. Therefore, tiie BNSF 

Access Agreement is not and cannot be the solution for the patently 

anticompetitive effects of the proposed transaction. 

1. The Apulicants Have Substantially Overstated the Total Traffic 
Available to BNSF 

The bold claims by tiie Applicants and Mr. Lawrence conceming available 

traffic to the BNSF are simply wrciig. As shown in the Verified Statement of 

Mr. Crowley. Mr. Lawrence' claims are vastly overstated, and present a false 

picture of tiie actual traffic tiiat is likely to be captured by tiie BNSF. 

As shown by Mr. Crowley, Mr. Lawrence's study suffers from a number 

of flaws. First of all, Mr, Lawrence's figures include numerous movements in 

whi-h, tiiough BNSF will have formal "access" to tiie traffic at either tiie origin 

Jor tiie destination, UP and SP serve both tiie origin and tiie destination. But tiiis 

mJP/SP "local" traffic after tiie merger will not be tmly available to tiie BNSF, as 

iMi. Lawrence claims, since tiie merged UP/SP will be able to take a number of 

Actions tliat will preclude BNSF from ever hsing able to carry this traffic. In 

_ Dr. Willig also recognized the need for sufficient traffic to enable BNSF to achieve 
icicnt economies of density, scope and scale to compete effectively with a merged UP/SP in the 

[ectcd areas. Willig Dep. Tr. at 435. 
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otiier words, the UP/SP will control the movement.'5 Indeed, the Applicants' 

own witness Peterson in another context more realistically assumes that 90% of 

all such local traffic will be retained by the carrier controlling the movement, in 

tills case, tiie merged UP/SP. See Crowley V.S., p. 24; Verified Statement of 

Wimess Peterson, p. 292. 

Additionally, Mr. Lawrence's $1,812 billion figure assun-es tii.it BNSF can 

capture all of tiie non-local UP/SP traffic: a patently unrealistic assumption, 

particularly given the handicaps tiiat will be discussed in succeeding sectnns of 

tiiese Comments. Again, Applicants' witness Peterson assumes in another context 

that the BNSF will capture only half of the theoretically "available" traffic. 

Crowley V.S., p. 24; Verified Statement of Wimess Peterson, p. 292. 

When these and otiier errors are corrected, tiie likely revenues to which 

BNSF will have access are only $258 million, and not tiie $1,812 billion advanced 

by wimess Lawrence. Crowley V.S., p. 25. 

On the basis of his inflated $1,812 billion figure, Mr. Lawrence claims that 

each line to which BNSF gets access will present sufficient density such that 

BNSF could be expected to compete aggressively. He "proves" tiiis point by 

comparing two cases in which BNSF will own the line to tiie BNSF system 

average revenues per mile of track. He concludes tiiat, on those lines, that tiie 

potentially available revenues per mile of track to BNSF will substantially exceed 

tiie BNSF system average revenues, providing, he claims, a strong incentive to 

BNSF to compete. Lawrence V.S., p. 3-5 to 3-6. 

Indeed, the agency itself has recognized this fact numerous times in merger proceedings, 
finder the rubric of its discussion of the so-called "one-lump" theory. Specincally, the agency has 
ruled that a carrier with a destination monopoly will bc able to "push the through rate as high as 
possible and keep the monopoly profits to itself . . ." UP/MP Control, 366 I.C.C. at 538. Where 
me destination monopoly is the san.c carrier as one of the carriers that serve the origin, this is 
miply another way of saying that the destination monopoly can push the through rate to the point 
Wierc the shipper will take the ".imple-line rate. ' 



However, when Mr. Lawrence's overstatements are corrected, it mms out 

that tiie revenue per mile over each of the segments over which access has been 

given is substantially less tiian BNSF system average revenue. For example, Mr. 

Lawrence calculates that over the Houston to New Orleans segment, the 

potentially available revenues available to BN rnder the Access Agreement are 

over $654,000 per mile, compared to system average revenues per mile of 

$246,000: apparentiy an attractive opportunity to BNSF. Id. However, wlien tiie 

correct values arc used, die Houston to New Orleans segment will generate no 

more tiian about $151,000 per mile, compared to BNSF's system average 

revenues of $246,000 per mile. Indeed, tiiis $151,000 per mile figure is less than 

BNSF system average cost per mile of about $210,000. Crowley V.S., p. 26. 

Overall, tiie situation is even worse: tiie revenue per mile for all tiie trackage 

rights segments is only $68,000 per mile, compared to BNSF's system average 

revenue per mile of $246,000. and system average cost per mile of $210,0(X), 

The conclusion is inescapable tiiat the traffic that is in fact available to 

BNSF ~ even if otiier significant handicaps are not considered ~ is substantially 

less tiian tiiat claimed by tiie Applicants, and substantially less than tiiat which is 

necessary to permit BNSF to engage in "hard" competition. 

2. The Traffic That Will Be Routed Over Kev Corridors Under the 
BNSF Access Agreement Will Be Substanriallv Below Volumes 
Required to Justifv The Needed Investment 

Mr. Crowley's analysis did not stop at simply a review of the traffic 

[available at the 2-to-l points in order to determine whetiier tiie BNSF would be 

[able to utilize the trackage rights granted in the BNSF Access Agreement. In 

iddition, Mr. Crowley also examined the eligibility of other traffic for BNSF 

ransport over the Houston to Memphis corridor, as well as over the Central 

fcorridor. Crowley V.S., pp. 40-46. 59-63. , In other >y.prds, he examined 
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whetiier tiie small amount of traffic from tiie 2-to-l points, plus BNSF traffic 

from otiier locarions tiiat might use ti^e new trackage rights, might still permit 

viable and economic operations. He has concluded tiiat in botii cases, divertable 

traffic volumes over key trackage rights lines are substantially below volumes 

required to justify infrastructure investment and operational expenses. 

In making tiiis analysis, Mr. Crowley examined each movement of traffic 

originating or terminating in tiie respective areas and/or traffic tiiat could quahfy 

for use of tiie line originating on points outside of tiie line. Traffic was placed in 

three categories: (a) traffic available from 2-to-l locations along the two 

corridors, (b) traffic originating or terminating off tiie corridor, but which could 

be rerouted to use tiie trackage rights over the corridor; and. (c) traffic newly 

available to BNSF from non-Class I railroads with which BNSF will be peimitted 

to interchange. In making the analysis. Mr. Crowley urilized tiie same 

assumptions as tiie Applicants' witness Peterson regarding tiie traffic from 2-to-l 

locatioris tiiat BNSF could expect to obtain. 

The results are striking. At tiie 2-to-l locations in tiie Houston to Memphis 

: corridor - a key patiiway for important plastics and chemical traffic originating 

[on the Gulf Coast - total traffic was over 5.0 million tons. Crowley V.S.. p. 44. 

Siiowever, of this traffic originated and terminated on the UP or SP, 

laking it virtually impossible for BN to capture. "Probable" BN traffic -

assuming tiiat BNSF even desired to compete vigorously despite tiie severe 

fondicaps ~ was only about When reroutes of traffic from origins 

& destinations off tiie line and interchanges from non-Class I railroads were 

ynted, and conservative assumptions made regarding the average lading in a 

in, only .57 loaded trains per day - a loaded train every other day - will be 

^ied over the Houston to Memphis corridor, even assuming that BNSF would 

^ble. to surmount all other financial and operational handicaps. Id. at p. 46. 
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The situation is similar on the Central Corridor. Though there are 

theoretically over 24 million tons of traffic "available" at the 2-to-l points, UP or 

SP control fully . since the traffic 

moves from these 2-to-l points to a UP or SP tenninal. Again. BNSF will -

using the same assumptions that the Applicants' wimess Peterson has made - have 

scant chance to capture this traffic. Again, even when traffic reroutes and non-

Class I interchanges are considered, BNSF will be able to transport, even 

assuming all other haruiicaps are overcome, only one loaded train a day over the 

entire Central Corridor over which it has been gix.n trackage rights under the 

Access Agreement. Id. at page 62. 

As Dr. Shepherd notes when considering the data presented by Mr. 

Crowley, 

BN/SF appears to be barred at the outset from a clear majority 
of the markets into which the trackage rights are theoretically 
supposed to give it access, [footnote omitted] . . . That will 
automatically prevent BN/SF from gaining traffic density 
enough to lower its operating costs towara a reasonable ability 
to compcvv with UP/SP. Looked at objectively, a bamer this 
severe would be quite sufficient, in many or most other 
markets in the U.S. economy, to deter a rational entrant even 
from trying to enter. 

Shepherd V.S., p. 49. 

It should be noted that these traffic calculations are extremely conservative, 

[because, as Mt. Crowley noted, they do not take into account tiie fact tiiai much 

[jb̂ ffic at the 2-to-l locations is already under contract to the UP or SP, who have 

)f course been operating over these lines for many years. As Dr. Shepherd 

lotes: 

it's Many large shippers are locked into long term contracts, up to 
10 years in duration. If a substantial number (say, half) of 
shippers are locked into contracts in any year, then there is no 
substantial window of contract renewals which gives BN/SF a 
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chance at a large volume of traffic, enough to justify the 
volume of investment and railroad costs necessary to enter the 
market in appropriate scale. 

Shepherd V.S., p. 48. 

Thus, when these existing UP and SP contracts for traffic at tiie 2-to-l 

locations are considered, there is even less traffic available to BNSF at any 

particular time to support viable, economic, and competitive operations. 

Finally, it is crucial to note that tiie above traffic estimates assume that 

there are no other barriers to effective competition by the BNSF. But that, in 

fact, is not tme. Operations under the BNSF Access Agreement face numerous 

other obstacles: operational barriers; infrastmcture bamers; and cost barriers. It 

is to these subjects that we now tum. 

B. THE BNSF ACCESS AGREEMENT WILL NOT PROVIDE EFFECTIVE 
COMPETITION BECAUSE BNSF WILL BE HANDICAPPED BY A V A R I E T / OF 
SlGNIHCANT OPERATIONAL PROBLEMS 

There are a variety of operational problems that will severely handicap 

BNSF in providing effective competition to the merged UP/SP in both tiie 

[Houston to Memphis corridor and in the Central Corridor. 

As an overall matter, it should be noted that tiie Operating Plan presented 

[by tiie UP/SP in tiie merger Application sets forth det?:led descriptions of how 

Applicants intend to arrange their operations. But despite tiie fact that the 

INSF Access Agreement was signed more tiian two montiis before tiie Applicants 

submitted their Application, and despite the fact that the Applicants touted the 

Recess Agreement as a key "solution" to the anticompetitive effects of the 

lerger. "notably lacking in tiie UP/SP Operating Plan is any semblance of a 

[tailed description and rationale of projected BNSF operations over the 3,800-

trackage rights complex which BNSF will tiieoretically provide competitive 

îce." Crowley V.S., pp. 30-31. 
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specifically, the evidence provided by Mr. Crowley dramatically contrasts 

tiie detail and specificity presented in the UP/SP Operating Plan witii the vague 

and general description of BNSF's service offered by witness Owen, who 

submitted a verified statement in BNSF's "Comments on the Primary 

Application" filed December 29. 1995. Crowley V.S.. pp. 31-39. 

Indeed, in his deposition. BNSF wimess Owen admitted tiie inadequacies of 

his "plan," conceding tiiat his verified statement was "not designed to be from its 

outset an operating plan per se in tiie context of ICC regulations"; that it does not 

obligate BNSF to provide any level of service; and that even inasmuch as it 

reveals BN's mere "intentions " these were tiie "intentions" as Mr. Owen could 

divine tiietn only at tiie time that his statement was prepared and could "change 

dramatically." Deposition of Neal Owen, transcript at pp. 24, 27-28. Mr. Owen 

did not talk to a single "2-to-l" shipper in developing his description of the 

intended service; had no specific knowledge about how much SP traffic is open to 

BNSF competition; made no evaluation of the cost to BNSF of providing service, 

and made no estimate of tiie lengtii of time tiiat it would take for BNSF to achieve 

tiie service levels outiined in his statement. Id. at pages 15-16, 36-38, 47-53, 

300-301. Indeed, Mr. Owen indicated thai he had not even reviewed the UP/SP 

traffic smdy in developing his own comments as tc BNSF's "intentions." Id. at 

55-56. Cleariy, tiie Board cannot rely on either the evidence presented by rhe 

I Applicants nor tiie evidence presented by Mr. Owen»6 in evaluating the feasibility 

lof BNSF's "intended" operations under die Access Agreement. 

It IS altogether cunous that, despite the fact that BNSF has many, many persons fully 
gialified to discuss BNSF's operations under the /Xccess Agreement, BNSF relied not on its own 
'gpen personnel, but on an outside consultant. BNSF witness Ice, who also presented a short 
ecnficd Statement in BNSF's "Comments on the Primary Application," simply "blesses" Mr. 
"wen's general analysiŝ  without adding any other authoritative detail. The Board is entitled to 
5w adverse inferen»,cs from BNSF's unwillingness or inability to present its own corporate 

- 4 0 -



It is not enough for the Applicants to say tiiat it is not necessary for BNSF 

to have such a detailed operating plan, or tiiat it is customary for operating plans 

for trackage rights to be developed later. For it is the Applicants who chose to 

enter into the BNSF Access Agreement long before tiie Application was filed; it is 

tiie Applicants who have made the Access .Agreement -- and therefore tiie 

feasibility of operations under that Agreement - the centerpiece of tiieir case; 

and it is the Applicants who must show that the Access Agreement can in fact 

cure the patent anticompetitive effects of tiie proposed transaction. 

1. Potential Operational Problems in the Houston to Memphis Corridor 

In ±e key Houston to Memphis Corridor, the UP/SP Operational Plan 

specifies tiiat northbound UP/SP traffic will, after the merger, use tiie former UP 

line between Houston and Memphis, and southbound UP/SP traffic will use tiie 

former SP line between those same two points. Crowley V.S., pp. 47-48. The 

[trackage rights granted to the BNSF under the Access Agreement, however, 

jprovide BNSF access only to Hit former SP track for all BNSF traffic {i.e., 

northbound and soutiibound BNSF traffic), i.e., tiie track over which southbound 

JP/SP traffic will flow. Thus, even assuming that BNSF successfully competes 

Br hazardous chemicals traffic originating on the Gulf Coast destined for 

lidwest gateways, it will have to "swim upstream" against tiie constant UP/SP 

Ktiibound flow. Id. Compounding the problem is the fact that tiie former SP 

je is "dark," tiiat is, unsignalled, a cause for particular concem since it would 

Supposedly carrying hazardous chemicals traffic that BNSF would allegedly 

Jture" from the UP./SP. Id.^i 

to discuss BNSF's own corporate operations over the trackage that is the subject of the 
'Agreement. 

lit should be noted that witness Owen did not even become aware of the "directional flow" 
& unul after he made site visits to the Houston to Memphis corridor m preparadon torjus. 
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Several other operational problems wiU handicap BNSF. Among me most 

important for plastics ttaffic is the lacic of BNSF storage facilities. Wimesses for 

the Applicants have conceded that storage capacity is a critical factor in the 

transportation of plastics and that storage capacity is a key element in the 

negotiation of contracts.i8 

Moreover, the vê - nature of tlte operation of trackage rights over such an 

extended length of track tends to mitigate against effective competition. The 

merged UP/SP will, by vimte of their operational control of the track, be able to 

m<mitor precisely the traffic volumes carried by BNSF: a significant competitive 

advantage. Because BNSF wUI not be able to comtx,! its operations, it will not be 

able to offer better service than UP/SP, even a-.suming that UP/SP punctiliously 

observes the vague "no discrimination" requirement set forth in the Access 

Agreement.!' Crowley V.S., p. 88. 

2- Qpgrational Problems in th.; Cemral C^.^..^ 

Simila/ operational concems face BNSF on the Central Corridor. Under 

;the Access Agreement, BNSF is granted trackage rights over the current SP route 

p w t Z i : ' ^ ' ^ , ^ t l l ^ : i J ' E Z ^ "8h.s over ,h, SP-s line as opposed ,o 
ft" MeiDDhis iTclrr-T-r h.. 1 \ " '̂ P'̂ 'V ilian other lines beiween Houston 
l^srtpra, pp t z s S i36 4̂ ^̂  ÔPÔWO" of NeaJ Ŝ en" 

^ y S ' p p Z . n y t r " '̂ '-̂ O ;̂ deposition of Richart Spero. 

. -^^-••r«SSl?^fei°;,L'*^^^^^^^^^ "-on. 



between Denver, Colorado and Ogden, Utah. In selecting their own single line 

route between Denver and Ogden, the Applicants have elected to use the current 

UP route. Crowley V.S., p. 63. The reason for this choice is set forth in the 

UP/SP Operating Plan: "UP has the superior route between Chicago and Ogden 

by any measure . . ." and "[t]he SP route [to Ogden] via Kansas City and Pueblo is 

slow and circuitous...." Application, Volume 3, p. 116. 

Other operational problems involve the very long distances that BNSF will 

have to traverse in order to reach its own lines where there are facilities. For 

example, Mr. Crowley points out that BNSF's wimess Owen projects that each 

one-way transit of the Central Corridor will require six crews, but no 

explanation is given as to the source or the management of this manpower 

requirement over the huge distances involved. Crowley V.S., p. 64. Again, the 

deposition of Mr. Owen on this point dramatically illustrates how woefully 

inadequate the description of BNSF operations are, and how unrealistic it is to 

assume that BNSF will be able to provide effective competition over a route over 

which it has no control, no fac lities, and no investment.20 

[C. THE BNSF ACCESS AGREEMENT WELL NOT PROVIDE EFFECTIVE 
COMPETITION BECAUSE BNSF WILL BE HANDICAPPED BY A VARIETY OF 
SlGNIHCANT INFRASTRUCTURE PROBLEMS 

As noted above, the traffic volume capturable by BNSF to and from the 

julf Coast and transported over the Houston to Memphis Corridor amounts to 

^ly .57 loaded trains per day. Crowley V.S., p. 46. This traffic would be 

isported over approximately 675 miles of track between the two points. Id. at 

). Over the nearly 1500-mile Central Corridor, traffic volume capturable by 

ISF will amount to about one loaded trains per day. Id. at 62. In order to 

Owen Deposition, pp. 238-44, 251, 257-58. 



operate even this level of traffic, BNSF would have to make substamial 

mvestments. In his Verified Statement. Mr. Crowley has examined the amount of 

.nvesttnent and the cost of tha. invesunent, in order to determine whether the 

traffic levels a,e sufficient to justify the amount of investment required 

TTte evidence clearly shows that they at. not. ,„ the Houston to Memphis 

Comdor, Mr. Ctowley has estimated that a $97,500,000 total invesmtent wiii be 

required in order to operate over the route, m . includes: new locomotives ($12 

nnIlton); locomotive maintenance facilities ($5.2 million): car shops ($.4 7 

mtlhon); fuel servicing facilittes ($4.8 million); connections ($9.2 miUior)-

.et^inal expansions ($43.4 million) and the hke. for a total annual cost of $18 9 

million. Crowley V.S., p. 56. 

-n.e cost in the Central Corridor is similar. Required investments would 

s.m.larly tnclude locomotives, locomotive maintenance facilities, car shops, fuel 

servtcng facilities, connections, and terminal expansions. Because the distances 

. ate so much gteater, the total invesmtent requited is also gt̂ ater: $183,000,000 

Ifor an annual cost of $36.1 million per year. 

i BNSF is presented with a classic dilemma in deciding whether to make the 
pequired investments. As Dr. Shepherd notes, 

r Jn, .?i? any markets at all, BN/SF will need to 

t^fic BNAVw^rr'" °" '"'S' f"""- volumes 0 

inlTactuTuS:,.":"'̂  
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T >n the nature of sunk costs, which 
Tvl^ i ""Q" ^ fô êd to exit the 
market. Such costs are particularly strong deterrents to entiy 

Shepherd V.S., pp. 51-52. 

D. THE BNSF ACCESS AGREEMENT Wa.L NOT PROVIDE F F F F P T I V C 
COMPETITION BECAUSE BNSF IS AT A S I G M H L N ^ ^ ^ ^ ^ 
DISADVANTAGE AS COMPARED TO UP/SP uiNirn^AiNi C^OST 

Added to aU of tiie other handicaps tiiat BNSF wiU face in attempting to 

provide effective competition is the cost disadvantage that it will have in 

operating over tiie trackage rights from Houston tiirough Memphis to St. Louis 

and tiie Central Corridor. 

Along tiie Houston tiirough Memphis route, Mr. Crowley calculated tiie 

costs for the UP/SP to operate over the route, utilizing the methodology utilized 

by UP's wimess Rebensdorf. Crowley V.S., pp. 57-58 and Exhibit TDC-5 to 

TDC-11. BNSF costs were calculated based on the trackage rights fee set fortii in 

tiie Access Agreement, plus variable "above the track" costs. Id. Mr. Crowley 

calculates that tiie UP cost of ...n îce is $11.57 per ton, whereas BN's cost over 

tiie trackage rights will be $13.69 per ton, or ahnost 20 percent higher tiian the 

ĉost to UP. Indeed, it would cost BNSF less to traverse its own line ($12.53 per 

• ton) tiian over tiie trackage rights ($13.69 per ton). 

BNSF faces a similar cost handicap in the Central Corridor. There, the 

: per ton to BNSF is $23.62, versus a cost to UP of $20.09, or neariy 18 

ercent higher than tiie UP's cost.2i 

K, "̂.̂ ''y* handicaps under which BNSF will labor will onlv v̂̂ .-*rK„-̂  • .u 
fef R^l^onV'V'^^r" P^^^!'"^" utiLlS'lntXlTi'gSe™ 
•V °- Adjustment Factor unadjusted for productivity But that fomiula f^htnyd 
iTR7^'''''T experiinced and will be ex^peZcT^^^ SP As 
f^iilfnl'ieT^.^^^^^^^^^^ " ̂ " ~ ' -̂ '"^ mergcd'cSerl 
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As Dr. Shepherd notes, cost barriers as large as these "would probably 

deter rational potemial entrants from most markets elsewhere in tiie economy 

and tiiere is no reason tiiat BN/SF could ignore this extra cost burden in this' 

situation." Shepherd V.S., pp. 50-51. 

This analysis demonstrates tiiat, in spite oftiie UP's assertion tiiat it intends 

to provide a level playing field for BNSF by establishing a "reasonably 

comparable cost strucmre",22 it has significantly handicapped BNSF's ability to 

provide competitive service over the neariy 4,000 miles of trackage right, 

granted to BNSF by tiie Applicants in tiie Access Agreemem 23 Jhe applicants 

are only creating tiie appearance of competition over these lines. 

Compensation for competitive access in merger cases must provide a 

"realistic opportunity" for the incoming carrier to provide tiie competirive 

options lost because of tiie merger. For example, in St. Louis Southwestern Ry. 

Co. Compensation _ Trackage Rights, 8 I.C.C. 2d 80. 81, n.3 (1991) CSSW 

Compensation"), tiie ICC said: 

(1) "In order to provide a realistic opportunity to comoete the 
rackage nghts tenam should operate over the involved & 

economic conditions comparable to the landlord's."(2) "[Tlhese 
trackage rights are granted for the purpose of maitita nine 

teZrasTo^H^rr V * '^^"'°^^' ^« onlZ o l l 
tenant as to defeat the purpose of the trackage rights cannot be 
considered just and reasonable." 

[(citation omitted; quoting from UP/MP Control, 366 I.C.C. at 590).24 in this 

Ease, tiie negotiators of the access agreement made no effort to ensure the 

Rebensdorf Dep. Tr. 373, 376-77. 

Rebensdorf Dep. Ex. 4, p. N04-70002. 

Sources. To quote Dr WUl^ rinin.̂ ^̂ ^ F,^^^ P""̂ !?'.'̂  '° <="sure optimal allocation of lo quote ur. Willig (joined by his colleague Dr. William J. Baumol in tesumony for 
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trackage rights fees established by the agreement bore any relation to the costs of 

the UP or tiie SP incurred in operating the same lines. Rebensdorf Dep. Tr. at 

210-211, 357, 363. 

E . THERE ARE OTHER ANTICOMPETITIVE EFFECTS THAT MAY OCQJR THAT 
ARE NOT CURED BY THE ACCESS AGREEMENT 

The Verified Statements of Dr. Shepherd and Mr. Crowley identify a 

number of other problems with the proposed transaction, two of which should be 

mentioned specifically here. 

First, Mr. Crowley notes tiiat, despite the fact that tiie Access Agreement 

was intended to preserve two-railroad competition for all "2-to-r' customers, 

tiiere are 25 stations listed in tiie SPLC data that were not specifically addressed 

in the Access Agreement. Though the Access Agreement contains a clause that 

indicates tiiat the parties will provide for customers located at 2-to-l points that 

are not specifically referred to, carriers should be required to be specifically 

address tiie matter now. Crowley V.S., p. 13 and Exhibit TDC-3. Similarly, the 

Access Agreement identifies 23 rail stations which are 2-to-l locations for which 

BNSF is not provided trackage rights; instead some unspecified type of 

'altemative arrangements" will allegedly be provided. AgL<in, this matter should 

be addressed specifically, and the opportunity and means to comp)ete effectively 

[should be specifically granted. Crowley V.S., p. 14 and Exhibit TDC-4. 

Finally, there are a number of non-Class I carriers, some of v/hich are 

[terminal rail carriers connecting to tiie UP and/or SP and other carriers, in which 

UP and SP have currentiy either an equal and/or a minority ownership. As a 

isult of tiie proposed merger, die merged carrier will control either 100 percent 

?): "A central competitive principle in the pricing of trackage rights imposed for competitive 
asons in a merger context... requires the tenant to pay the same price for use of the jomt faclities 
[the landlord implicitly charges its own shippers for identical use of the same facilities." WiUig 
ep. Tr. at 427-429, and Willig Dep. Ex. 1 at 3. 
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trackage rights fees established by the agreement bore any relation to the costs of 

the UP or tiie SP incurred in operating the same lines. Rebensdorf Dep. Tr. at 

210-211, 357, 363. 

E. THERE ARE OTHER ANTICOMPETITIVE EFFECTS THAT MAY OCOJR THAT 
ARE NOT CURED BY THE ACCESS AGREEMENT 

The Verified Statements of Dr. Shepherd and Mr. Crowley identify a 

number of other problems with the proposed transaction, two of which should be 

mentioned specifically here. 

First, Mr. Crowley notes tiiat, despite the fact that tiie Access Agreement 

was intended to preserve two-railroad competirion for all "2-to-l" customers, 

tiiere are 25 stations listed in tiie SPLC data that were not specifically addressed 

in the Access Agreement. Though the Access Agreement contains a clause that 

indicates that the parties will provide for customers located at 2-to-l points that 

are not specifically referred to, carriers should be required to be specifically 

address tiie matter now. Crowley V.S., p. 13 and Exhibit TDC-3. Similarly, the 

Access Agreement identifies 23 rail stations which are 2-to-l locations for which 

BNSF is not provided trackage rights; instead some unspecified type of 

'alternative arrangements" will allegedly be provided. AgL<in, this matter should 

!be addressed specifically, and the opportunity and means to compete effectively 

[should be specifically granted. Crowley V.S., p. 14 and Exhibit TDC-4. 

Finally, there are a number of non-Class I carriers, some of v/hich are 

terminal rail carriers connecting to tiie UP and/or SP and other carriers, in which 

|tiie UP and SP have currentiy either an equal and/or a minority ownership. As a 

;sult of tiie proposed merger, die merged carrier will control either 100 percent 

?): "A central competitive principle in the pricing of trackage rights imposed for competitive 
asons in a merger context... requires the tenant to pay the same price for use of the joint farilitics 
[ the landlord implicitly charges its own shippers for identical use of the same facilities." WiUig 
ep. Tr. at 427-429, and Willig Dep. Ex. 1 at 3. 
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or a. least a majority of the interest in these cat̂ ers. Crowley V S pp ,5 

Board should insu. that :he. a . no adverse effects ol shippe: Id^or 

other earners fs a result of this inrtease in control. 

F. SUMMARY 

-niere is simply no question that a candid review of the BNSF Access 

Agteement leads directly to the conclusion that the agtrement does not and cann 

prov.de an effective substitute for the ditect rail-to-rai, competition - Z 
compet.t.„ . . ^ , ,„^„,^. ^ ^̂ ^̂ ^ ^̂ ^̂  

dtw " " ' " ^ " ^ - f f - "PO" ^ey can 

f.vor^ in,e current competition is effective because both railroads control .he-
own destinies: they own their own line. ,„H ,h , 
oî r t̂ion. . f r • , . '̂""̂  '"'"SO ""••''ad 
operattons efficently, wtthout having to seek pennission from a landlord carrier 

I contro thetr own cost structute and reduce their own costs , competitive 1 vels 

,. .he oest of their ability. T.e cut^nt competition is effective because both 

Ufficent servtce to the shippers within their servi. ter .0,... And the current 

|-^..t,on ,s effective because neither carrier's costs and operations 2 

Pccnje to tiie carrier tiiat develops them. 

None Of this is tnte with respect to the BNSF Access Agreement. Under 

I A cess Agreement, BNSF wil, be seve.ly .stricted in the amount of traffic 

|.sncally available to it. will need to coordinate operations with it! 

inpe.ttor. and will be unable to quickly and flexibly offer service 
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enhancements. BNSF will need lo make substantial, risky investmems in facilities 

located on a line that it does not own. BNSF will suffer from a permanent cost 

disadvantage, whose magnitude is only likely to increase over time. And BNSF's 

every move will be made under the watchful eye of its competitor, who will 

control access to and operations over the very track over which BNSF is to 

compete. If BNSF suffers interference caused by its compe itor, such 

interference can be checked only by resort to long-delayed, uncertain, and tiius 

very imperfect remedies in tiie courts, after a legal chaUenge based on tiie vaguest 

of promises diat tiie merged UP/SP wiU not "discriminate." 

Cleariy, the Access Agreement cannot form the basis of a judicially-

sustainable decision tiiat competition in tiie affected area will be preserved. 

VTT OTHFR FORMS OF COMPETITION CANNOT REPLACE EFFECTIVE 
RML^O RAiL C O M P E T I T I O N IN K E Y C O R R I D O R S F O R R A I L -

D E P E N D E N T COMMODITIES 

If tiie Access Agreement cannot permit the BNSF to provide effective 

Icompetition to tiie loss of competition posed by tiie proposed transaction, and if 

lere are no otiier rail carriers at tiie affected poims and in the affected region to 

[rovide the required competitive counterweight to the merged UP/SP, then tiie 

[uestion is whetiier there are other forms of competition - intermodal, product, 

I'geographic competition - that can effectively constrain the potemial 

Wicompetitive effects. The evidence in tiiis record is clear that tiiey cannot. 

First of all, as noted in Section V.A., the proposed transaction involves a 

| e variety of commodities, over an area that covers transportation within the 

|cm two-tiiiids of tiie nation, and where amicompetitive effects may be felt in 

^distance transportation corridors from tiie Pacific Coast to tiie Midwest, and 

»tiie Gulf of Mexico to St. Louis. A number of these products consist of 

^loading, bulk goods transported long distances to markets. Otiier. involve 



hazardous materials for which rail is the safest and tiius the preferred mode of 

transpoitation. Otiier goods, such as plastics, are transported ahnost exclusively 

by rail, because of the peculiar circumstances of tiieir manufacture and 

distribution. 

Given the variety, type and am.ount of goods involved, and fJie distances 

over which such products travel, tiiere is simply no credible evidence on tiiis 

record tiiat intermodal competition, such as competition from trucks or barges, 

can effectively replace rail-to-rail competition at affected points and in affected 

markets. 

In past meiger decisions, the agency has frequently found tiiat long

distance, heavy-loading commodities must be transported by rail. For example, 

in UP/CNW Control, tiie agency noted: 

We have often noted tiie competitive constraints that tmcks can place 
upon railroads We have also noted, however, tiiat, as regards 
certain traffic flows (e.g., long-haul movements of heavy bulk 
commodities), trucks are not adequately competitive with rail so as 
to act as a significant restraint on rail prices The effectiveness 
of tmck competition largely depends on the nature of the particular 
traffic flow. As the haul gets longer and/or the commodity gets 
heavier, truck competition becomes less ani less effective. 

Id. at *156 [emphasis added]. In BNISF Control, the agency found tiiat truck 

transportation of grain from Superior, Nebraska to Chicago, Kansas City, and tiie 

ulf Coast was not a competitive factor, because "the distances are too great." 

d., slip op. at 63.25 Those distances are well within the distances for 

See a.so. Union Pacific Corporanon , et. at. - Control • Missouri-Kansas-Texas Railroad 
ompany. et. ai, 4 I.C.C.2d 409, 442 (1988), where rhe agency found that trucks could be 
lectjvc competitors for grain only at distances of 250 milc« or less. Sc-e also 4 I.C.C.2d at 449 
key rail commodities . . . may not bc truck competitive on the .'ong haul.") and 464 (for high-
fik, heavy-loading commodities such as crushed stone, motor carriers arc effective only for 
stances of less than 75 to 1X miles). 
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transportation of many of tiie heavier-loading commodities at issue in this 
proceeding. See Crowley V.S.. Exhibit TDC-2. 

Indeed, in SP/SF Control, 2 I.C.C.2d at 743-44, 756, 764, the ICC found 

tiiai trucks did not provide effective competition to rail in long-distance markets 

(1,000 miles or more) across virtually all commodity groups, whether or not 

they were strictly "heavy-loading" or not. Again, the distances in this 

proceeding, particulariy along tiie Central Corridor, equal or exceed that limit. 

Crowley V.S., Exhibit TDC-2. Similarly, in tiiat decision tiie agency found that 

"truck service is not a realistic altemative to rail service between the West Coast 

and Gulf ports." SP/SF Control, 2 I.C.C.2d at 745.26 

Barge competition is similariy a weak substitute in many of the corridors 

and for a number of -lie commodities at issue here. Though Applicant's witness 

Spero made broad chims in his verified statement regarding the substitutability 

of barge transportatic»(frequently generalizing from anecdotal evidence), he was 

forced to heavily qualify his contentions at deposition. For example, he admitted 

tiiat: plastics tend not to be barged because it tends to destroy the purity of the 

shipment (Spero deposition, p. 106); that! 

(id at 73); tiiat tiie effectiveness of barging depends upon how 

close to the water tiie shipper's facility is (id. at 306); that hazardous chemicals 

are unlikely to be shipped via water (id. at 306); that barging is slower tiian rail. 

he r a n i : ^ o t K . % ^ S ^ ^ ^ ^ ^ ^ regarding 
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and IS not suitable for time-sensitive shipments (id. at 307); and, mon 

•mpotrantly, that he made absolutely no study of the proportion of chemical 

faali.ies in the United States that even had the option to ship by barge (id. at 

The Applic. .,ts- reliance on product and geographic competition is 

stmilarly flawed. As noted by Dr. Shepherd, "these elements would offer no 

stgntficant protection against the strong monopoly effects" of the proposed 

merger, and "have only an indirect influence on transportation prices." Shepherd 

V.S.. p. 55. He concludes that while some element of them may be presem in 

some sttuations. "extreme care must be used in evaluating such claims " Id 

Dr. Shepherd also notes that, in the case of plastics and chemicals ttaffic that is 

transported over the Houston to Memphis corridor, "the geographical 

concentration of chemicals and plastics producers, and of the UP/SP dominance 

over the Gulf Coast area, mean that the me.rger, if anything, would diminish 

source competition." /d Dr. Shepherd indicates that 

The UP material include rosy opinions, but they provide no 
significant tangible evidence that source and destination 
™7f'•'<'" actually be a significant force rmany 
markets, much less in all of them. The effects are likelyTo 
minor at best. And they would not weigh agains die lare« 
loss of competition throughout the wester̂  U.I. ^ 

Shepherd V.S., p. 55. 

More fundamentally, though, is the fact that source and destination 

|>mpetition provide at best only a second-level constraint: 

The anecdotes provided by Mr. Peterson and others g»neraUv 
focus on the theoretical ability of a receiver of a pfod!S to 
choose among altemative sources o f ^ I ^ . Even if sich 
choices are available in some cases to receivers, the first-order 
l l t l °, ? t " i ' " " """^ ̂  '° '=°" '̂'ain the delivered 
price at which the product would be accepted at the 
destination. W-hile such destination market competition might 

L 
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place a hmit on tiie combination of tiie shipper's product price 
and the transportation rate to that destination, tiie example 
provided says nothing about whether the shipper or the 
railroad has tiie greater bargaining leverage to capture tiie 
larger portion of tiie shared profit component of tiie delivered 
pnce. 

Shepherd V.S., p. 56 [emphasis in original]. 

As in tiie case of intennodal competition, on deposition tiie broad claims of 

the Applicants regarding geographic and jource competition wilted. For 

example, wimess Spero's claims regarding geographic competition for chemicals 

assume tiiat tiiere is a nationwide market for all chemicals. Yet Mr. Spero 

admitted tiiere "may weU be simations" in which tiie geographic scope of supply 

and demand for particular chemicals is less tiian tiie United States, and Mr. Spero 

performed no quantitative analysis of geographic market size. Spero deposition, 

p. 176-78. Mr. Spero also admitted tiiat it is difficult to generate competition by 

shifting sources of production if the product in question is being produced at 

capacity. Id. at 179. Convenientiy, however, oftiie 24 chemicals tiiat Applicants' 

wimess Peterson selected for analysis, Mr. Spero discussed only four examples in 

.his Verified Statement; and of these four, three represented the smallest 

[percentage of total U.S. capacity for any of the group. Id. at 293-296. 

[Conversely, Mr. Spero also convenientiy ignored such major Gulf Coast products 



Hidden beneath the Applicants' broad claims of vigorous geographic and 

source competition is another flaw: the Applicants' analysis merely examined 

producing points (i.e., whetiier such producing points were served by UP and/or 

SP. or otiier câ rriers). But they failed to analyze tiie destinations to which tiiese 

"altemate sources" moved. Again on deposition. Applicant wimesses conceded 

the weakness of tiieir analysis: Mr. Spero, for example, was forced to concede 

tiiat tiie 

Id. at p. 298-302. "Source competition" is a chimera where 

tiie "altemate sources" sell to a destination served by a post-merger carrier tiiat 

also serves one of the sources, since tiie destination monopoly carrier is in a 

position to exercise effective control over botii sources. 

Indeed, UP's President Davidson was quoted in a December 1994 Wall 

Street Joumal news article that tiie UP had originally decided not to seek a 

merger witii tiie SP precisely because a merger of the UP and SP would "comer 

tiie freight market in Gulf Coast chemicals, raising competition questions . . . ." 

Davidson Deposition, Exhibit 1. In tiie face of this statemem, it is witii ill-grace 

I tiiat tiie Applicants now contend that tiiere is pervasive intetmodal, product and 

geographic competition. In short, intemiodal, geographic or product competition 

tcannot act as a constraint on market power in tiie case of a proposed merger of 
isuch unprecedented size and scale. 

The Board should also put to rest any notion that the proposed merger 

|ould be approved because SP is a failing company. Altiiough tiiere is no 

|licit claim by the applicants that SP is a failing company, they have 

p. Hi. 
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endeavored to portray SP as a "weak" competitor.27 SP may face competitive 

challenges, but an objective assessment will demonstrate tiiat with proper 

management, SP has die resources to successfully and vigorously compete. 

In order for a merger involving a so-called "failing company" to qualify 

for approval, tiie Board's predecessor, the ICC, applies tiie same stringent criteria 

found in the Horizontal Merger Guidelines. GLI Acquisition Company -

Purchase - Trailways Lines. Inc., et al, 4 I.C.C.2d 591, 602-606 (1988), affd 

sub nom. Peter Pan Bus Lines, Inc., et al. v. Interstate Commerce Commission, 

873 F.2d 408 (D.C. Cir. 1989) (per curiam). Those criteria require a showing of 

all of the following: 

1) the allegedly failing firm would be unable to meet its financial 
obligations in tiie near future; 2) it would not be able to reorganize 
successfully under Chapter 11 of tiie Bankmptcy Act; 3) it has made 
unsuccessful good-faitii efforts to elicit reasonable altemative offers 
of acquisition of tiie assets of the failing firm tiial would botii keep 
its tangible and intangible assets in the relevant market and pose a 
less severe danger to competition tiian does tiie proposed merger; 
and 4) absent tiie acquisition, tiie assets of the failing firm would exit 
the lelevant market. 

1992 Horizontal Merger Guidelines, 1992 FTC LEXIS 176 at *66-*67. 

As tiie ICC summarized these requirements in SF/SP Control, tiiere must as 

a matter of fact, be "a clear probability of business failure " 2 I.C.C.2d at 829. 

|The most recent of the annual revenue adequacy detemiinations made by the ICC 

ijfor tiie railroad industry demonstrates that SP is cleariy able to meet its financial 

lk)bligations, having achieved a retum on investment of 7.2%. Ex Parte No. 524, 

Railroad Revenue Adequacy - 1994 Determination (served Aug. 18, 1995). In 

Certainly that is the self-serving characterization advanced by several of UP's wimesses. 
fe, e.g. Peterson V.S. at 171. However, no SP witness so characterized its position. Dr. Willig 
vcepted Lhe HP wimesses* characterization of SP as a weak competitor, but never communicated 
lUi any SP employees regarding their view of SP's position in the marketplace. Willig Dep. Tr. 
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addition, SP has made no efforts to find other reasonable offers. See, e.g.. 

Yarberry Dep. Tr. 104. And finally, SP has many valuable routes tiiat would 

remain in tiie market available to provide transportation service. Grinstein Dep. 

Tr. 81-82. Indeed, Mr. Grinstein, the recently-retired chairman -̂ f the BNSF 

observed tiiat SP had been and would continue to bc a "ferocious competitor." 

Id. at 44̂ 45. 

As Mr. Crowley shows, during the course of the proceedings involving its 

proposed merger with Santa Fe, SP also made similar claims regarding its 

\ lability. However, tiie ICC found tiiat tiiose claims were belied by tiie record of 

SP's own statements. 2 I.C.C.2d at 829-831. As Mr. Crowley demonstrates, tiie 

SP's similar claims in tiiis proceeding are contradicted by SP's own statements. 

Crowley V.S. 84-85. 

In shor., SP is financially viable, and is well-positioned to meet the 

competitive challenges. 

IX. REMEDIES REQUIRED TO PRESERVE EFFECTIVE COMPETITION 

hi view of the above evidence, the League asks the Board to impose the 

following primary conditions: 

i Texas Gulf Coast and Related T .ipfi?̂ ; 

(1) New Orieans to Houston: Divestimre of SP's line from New Orleans 
to Houston including the line between Iowa Jet, LA and Avondale, 
LA tiiat is scheduled for sale to the BNSF under the UP/SP/BNSF 
access agreement, and including acct::: in the vicinity of New 
Orleans to related terminal facilities. 

(2) Houston to St. Louis: Divestiture of SP's line from Houston, TX to 
Memphis, TN; divestiture of SP's line from Brinkley, AR to North 
Jet., MO; and fansfer of existing SP trackage rights from North Jet., 
MO to East St. Louis, IL to the rail carrier acquiring the Brinkley to 
North Jet. line. 



sUuifSĝsîrpf̂^̂^̂^̂^̂^ 
line f™m' pSo'n*' to Eagle Pa«'^'hh''BN^r' ' 7 " " " " ° ' ̂ •"^ 
haulage rights to Eagle Pasf. retaining existing 

TU. proposed transaction, in m current form, would result in sevete 

competitive harm . the corridor from Vexas to key midwest gate: : 

Moreover, the B N . . Access Agreemeti, does not and cannot preserve L - t o - I , 

competition in the affected tegion. Divestitu. of the lines noted above would 

preserve the current competitive situation on the Texas Gulf Coast to key 

sufficient volume of traffic to provide a realistic competitive altemative to the 

- g e d U P ^ . a ) enable a purchasing carrier to opera, its line efficient, a! 

m us own best interest, without interference from a landlord: (3) provL a 

purci..s.ng carrier with the infrastructure required to offer full-scale, flexible 

transportation services; and, (4) provide the incentive and the ability to a 

purchasmg carrier to manage its ope.tions in the most cost-efficient manner 

^ possible, and pemtit the ful, flow-through of productivity gains. Divestitui. of 

|*e lines described above would, in shon. .plicate insofar as possible die current 

Competitive situation, and would prevent a merged UP/SP from exercising 

pncreased market power. ^ 

THe Uague believes that if the Board orders divestiture of the SP line 

|otn Houston to Memphis, it should also order transfer of the SP's existing 

package rights from Memphis to St. Louis to the carrier that purchases the 

iouston to Memphis line. A significant proportion of imponant products being 

isported from the Houston area to Memphis in fact continue ,0 St Louis 

ere they are interchanged with other carriers and for service beyond' 

"'sfer of the SP's current trackage rights would enable the carrier purchasing 



*e Houston to Memph.s line to offer shipper, the sarne competitive service now 
being offered by SP. and would be necessaiy for the fuU and .fr 
of the divested li;«. "P̂ -̂ "™ 

SimiUrly, divestimre of the lines from Houston east to New Orleans and 
Houston west to Pagle Pass are necessary to replicate the c '""^ 
offeted by dte UP or SP f.r ,r,m • competitive service 
into M II- '° *^ coast, and mto Mexico. Divestiture n"^ th/» QP'C i- . 

estiture 0 tiie SP s hne to Eagle Pass would have the added 
benefit of avoiding UP/SP ontrol of four of the five main 

Mexico. While .e League has not add.ssed ^ Z 

• a~; •: r ' " " ° - -
Central C n̂î r̂̂  

CO and l S e " oJ l p V e x i s ^ n r f r a c t f D e n v e r / P u e b l o , 
Herrington to the rail ^ ^ ^ S l t & ^ ' T T ^ : ^ ^''^ via 

SP-s "'vesti-ute of the 
S s Ime between Stockton and/or Oakland, CA and Denver and/or Pueblo, CO i 

^ntost appropriate remedy to cu. the anticompetitive effects of t..e pr po" 
^ acion in the Cental Coiridor. Transfer of the SP's track or trackage Z . 

|rchasii.g the califcima to Colomdo line to offer shippers the same competitive 

I cent operation of the divested line for ttaffic moving to or from major 
Idwestem gateways to or from tite west coast, 
fcntion of Tfflj-î p̂. pjjjjj-

I p t ' i ^ f u S S S ? : i / ? e t ' ^ "^'i^ ^̂ ^̂  "̂ divested. 1^ snouia retain full service trackage rights at any point where 
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UP or SP and the acquiring carrier both can serve existing shippers or could 
serve new shippers locating at those points. 

In order to preserve the efficiencies of the proposed merger, the merged 

UP/SP should retain overhead trackage rights over all of t*'? devested. This 

will enable tiie merged UP/SP to maintain tiie reductiors in mileage, etc. tiiat are 

set forth in its Application, while avoiding the undue concentration of market 

power inherent in tiie current proposal. In addition, retention of full service 

trackage rights at any point where the UP or SP and the acquiring carrier both 

serve existing shippers or could serve new shippers would avoid creating any new 

"2-to-l" points. 

Other Related Relief 

In order to fully protect competition in the affected region, to address 

specific needs for competitive relief, and/or in order to preserve the efficiencies 

of the merger as fully as possible, certain related relief and/or certain 

refinements of the relief outlined above may be appropriate.28 

For example, instead of the SP line from Ogden, UT to Wells, NV, the Board may find 
operating efficiencies can be enhanced and competition preserved by ordering divestiture of the 

nt UP line from Salt Lake City to Wells. Instead of divestiture of the SP line from Houston 
Antonio via Flatonia, the Board may find it more appropriate to order divestitiire of the 

lei line from Houston to San Antonio via West Point and Smithville, TX. These matters and 
can best be evaluated after the rtcocd is completed. Tlie-Board may also need to prohibit the 

icants from giving priority to any particular candidate of a line to bc divested. 

1 ^ 



X CONCLUSION 

The proposed transaction should be denied unless the conditions described 

in the foregoing comments are granted. 

Respectfully submitted. 

Nicholas J. DiMichael 
Frederic L. Woô  
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for The National Industrial 
Transportation .League 

March 29, 1996 
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VERIFIED STATEMENT 

OF 

WILLIAM G. SHEPHERD 

INTRODUCTION 

My name i s William G. Shepherd. I am a Professor of Economics in 

the Department of Economics at the University of Massachusetts, in 

Amherst, Massachusetts. 

I am submitting this Statement jointly on behalf of the Chemical 

Manufacturers Association, The National Industrial Transportation 

League, and The Society of the Plastics Industry, Inc. 

My professional experience and research qualifications are 

summarized in the attached biographical note. They include 

substantial attention to the transportation sector, including the 

•ailroad industry, as well as other sectors and markets throughout the 

S. economy. 

In 1976 I was Chair of the Transportation and Piiblic Utilities 

oup of the American Economic Association. In 1995 1 was designated 

Ipistinguished Member of that Group. I was President of the 

iustrial Organization Society in 1990. My research during 23 years 

the University of Michigan and 9 years at the University of 



•Massachusetts has resalred ir . sc-r.e 2: hcc^.s cr ediri:.-.s c: ccc<s 

over 8 0. papers mainly ir. prr ,fessicr .al research -curr.als. T.-.e-.- o. 

the standard issues of ar.titr-JSt, :T:er::erc a.-.d • ;= - . 

the defining of markets, the decree cf ccr-.pe" • " • a - - = 

anti-competitive actic.-.s and e f f e c t s . My -textbooks ir.cl-de Tr.--

Economics of Tnd-.:strifl- near -• 3d ed. , Prentice-Hal 1, i = = : and 

Public Pn1i-i°'^ '-owrl'-'̂  °-v^n.^, 8th ed., Richard D. Irwm, 15; 

I am the General Editor of the Review -̂̂  :nd-::̂ --- ̂- -.-~ = -

a professional j o u m a l on economic research a.nd publ i c p o l i c i e s . 

Published s i x times yearly, i t deals with competitive iss-ues, 

a.ntitrust p o l i c i e s , regulation and deregulation, a.nd r e l a t e d topics. 

AS General Editor I have to deal f a i r l y with a l l sides cf the 

controversies i n t h i s f i e l d . 

In 1967-68 I p a r t i c i p a t e d d i r e c t l y m a n t i t r u s t p o l i c y as t.he 

special Economic Adviser to Donald F. Turner, t.hen t.he Assistant 

Attorney General m charge of the A n t i t r u s t D i v i s i o n i n the U.S. 

Department of Justice. One duty involved a s s i s t i n g m preparation o. 

the f i r s t Merger Guidelines, issued by t.he Di v i s i o n m 1968. 

re g u l a r l y teach I n d u s t r i a l Organization, A n t i t r u s t and 

Regula^^ion at both the undergraduate and graduate l e v e l s . 

I-have,been involved m numerous a n t i t r u s t and regulatory 

proceedings, covering the ' i ^ ^ ^ ,hat are involved m the current 

case. They are,i n d i c a t ; d xn my biographical note. I t e s t i f i e d m 

•t-1985 before the I n t e r s t a r e CommVrrA f̂ m.,-
commerce^Commission on behalf of Uni 

.•t'l't'v*-' 
on 

I 



Paci f ic Rai lrn«^ -
^^road against the T-«I 

in th . n ^slevance of "contestability- a s s e > - / ^ 
the proposed Southern Pac^'f. / - " -« - - -^ons 

.estifled before congre — a l s o 

^oward industries ^"^^"^^ ^ ^ ^ ^ 

F°r t h i , case l have prepared >, 

«"=-a:s, reviewing .he I ""^'^ 
the literature on -h- • 

industry, considering a • 
' a variety of draft statements by ̂ i^^e^ses . 

various participants <n t h i . "^^ne.ses for 
" this proceeding, and evaluatina -

economic evidence *^«ating a variety of 
j-uence prepared for 

ror this proceeding. 

My main conclusions r-«« K 
sions can be summarized as follows-

1. Reduction Of CoapetUion The rr -

P*=ific/Southem Paci-i. 

- i s now designed <i„eiud.ag track 

- p e t i t i o n i„ substantial ^ ̂  
^ - ° - - r k e t s 

(particularly the "2-to i 
t o - i „ a r M . t a - , , a=„ i„ ,nce and u h i U c r a l „ v 

c e r „ a r . . . . s p e . a l , . e . 3 . l 

c _ . a . . h e _ . h e . . r a i l r . . „ i i i . _ . 

peemint Imo'^g^co^pititers "1^";%;° '"̂ ^ ""^e of tacit or lnoi» »"=>-ii.urs, with the #ff«».«. . >-«cac or ov^rt 

Knopf, 1949 ch. 1. CAyt V Compar i r n n ftfhi th* 



2. Specific Markets. The merger's anti-competitive e f f e c t s occur i : 

s p e c i f i c markets, areas and regions, and the cures f c r these e f f e c t s 

are matters of s p e c i f i c d e t a i l . An assessment only cf the merger's 

t o t a l e f f e c t s w i l l not c l a r i f y those i n d i v i d u a l e f f e c t s . 

3. Consider Net Merger Gaina Only. The net econom.ic gams cf the 

merger p r o f f e r e d as a j u s t i f i c a t i o n f o r the merger can be assessed 

properly only by comparison v i i h a l t e m a t i v e arrangements, such as 

long-term contracts, a c h i e v i r j e f f i c i e n t r o u t i n g cf t r a f f i c by ] o i n t 

rates, j o i n t f a c i l i t i e s agreements, amd other mechanisms. The merger 

proposal does not address these net gains. The i n e v i t a b l e conclusion 

is that the balance between net gains amd competitive harms i s less 

favorable them the statements by the applicants' witnesses would 

suggest. 

4. BNSF Faces Four B a r r i e r s . The proposed trackage r i g h t s are 

inadequate to provide e f f e c t i v e competition. For the 2 - t o - l markets, 

Burlin g t o n Northem/Santa Fe i s only a p o t e n t i a l entrant, not an 

actual competitor. As i t considers whether t o enter amy of the 

trackage-rights markets, i t faces four types of economic b a r r i e r s , 

even i f i t i s given formal access: 1. an i n a b i l i t y t o serve a majority 

of shippers i n the markets, 2. operational d i f f i c u l t i e s which w i l l . i | 

prevent.BNSF from o f f e r i n g an assured q u a l i t y of service, 3. cost 

disadvantages compared t o UP/SP, emd 4. the need f o r large, r i s k y 

investments. 

. •• V 



Consequently, in many or a l l of those markets BNSF will not be on 

an eq̂ .-al competitive footing, especially on routes between Houston and 

New Orleans, between Houston and Memphis and on to St. Louis, and in 

the central corridor between Denver arxd the west coast. In a l l of t.he 

trackage-right. markets, BNSF will lack traffic density and face 

disadvantages of cost, infonnation and fac i l i t i e s . ic will incur 

higher costs of service than UP/SP ar.d will face high risks of having 

insufficient customers to justify investing in fa c i l i t i e s . 

Therefore BN.'F i s unlikely to compete fully in many or al l of the 

trackage-right market.. Essentially, under the planned traffic 

rights, competition will be reduced from 2 competitors to l 

monopolist, at many or a l l points. 

5. Removal cf South.ra Pacific .. . Maverick Competitor. The 

southem Pacific railway currently has incentives to behave, and has 

be.haved. a. a maverick competitor, willing to cut price deeply in 

order to offset various competitive disadvantages. The merger will 

sliminate that vigorous competitor. 

!. Supra-coapetitiv Price. Will R„uU. Therefore, because 

lurlingcon Northem/Santa Fe may well have l i t t l e or no role in 

mportant markets while Southem Pacific will be removed as a 

«npetitive factor, t.ie Union Pacific/Southem Pacific railroad will 

robably be able to charge nigher supra-competitive prices in many 

'.rkets. 

- 5 -



iipp 

consequently, in many or a l l of those markets BNSF will not be on 

an egual competitive footing, especially on routes between Houston and 

New Orleans, between Houston and Memphis and on to St. Louis, and in 

the central corridor between Denver and the west coast. In a l l of the 

trackage-right. markets, BNSF will lack traffic density and face 

disadvantage, of cost, infonnation and facil i t i e s . Ic will incur 

higher cost, of service than UP/SP ar.d will face high risks of having 

insufficient customers to ju.tify investing in fa c i l i t i e s . 

Therefore BN.'F i s unlikely to con̂ ête fully in many or a l l of the 

trackage-right markets. Essentially, under the planned traffic 

rights, competition will be reduced from 2 competitors to 1 

monopolist, at many or a l l point.. 

5. Removal cf Southem Pacific a. . Maverick Competitor. The 

southem Pacific railway currently ha, incentives to behave, and has 

be.haved. a. a maverick competitor, willing to cut price deeply in 

order to offset various competitive disadvantages. The merger will 

sliminate that vigorous competitor. 

i. Supri-co»p.titiv. Price. Will R.,uU. Therefore, because 

lurlington Northem/Santa Fe may well have l i t t l e or no role in 

mportant markets while Southem Pacific will be removed as a 

ocnpetitive factor, t.xe Union Pacific/Southern Pacific railroad will 

robably be able to charge nigher supra-competitive prices ir, many 

'.rkets. 



,. Mutual l . . . t r . l . t b.«..n OP/Sf aud .NSr .. a Duopoly. Also, th. 

union P.=ifi=/S=uth.m Pacific Buriington =.orthem/s«-.ta re r i v a l , 

are u'ldv t=o .aopt coordinated duopoly behavior in ̂ y market.. 

„,h.r than unre.tr.in.d pric. con^etition. Thi. .^tually-restrained 

duopoly behavior i . liX.ly to occur also along the larger regional 

pattern., where th. two railroad, differ in their regional presence, 

power and .phere. of intere.t. In .hort, t h i . merger i . U.ely Co 

yield live-Mid-l.t-livc behavior by th... two dominant railroad, 

throughout the westem U.S. 

8. Lack of Bcoaoiaic ITvidenc. In denying these anti-competitive 

effects, union P a c i f i c , economic witness Dr. Robert D. Willig offers 

opinions that appear to be based on theory and intuition. The 

criteria he uses to reach his conclusion, are not in accord with the 

mainstream research literature, nor with h i . own views about merger 

standards when he was an antitrust official. 

specifying th. Monopoly I-p.ct.. I t i s possible to identify witl 

reasonable accuracy the markets and regions where the merger will 

reduce competition, in order to show the extent of the problems and tc 

indicate where appropriate cures are needed. 

10. P c . i b l . R«a.di... Additional divestiture may be necessary as 

appropriate cure for certain markets, given the likelihood of duopoly 

restraint and the inadequacy of the trackage rights that have been 

provided to BNSF. I t is also possible chat the term, of trackage 

- 6 



rights can be adjusted ma>-k*̂ i 
, . •''^'''^ give them . 

- ^-mg Burli„g..„ Northem/santa Fe 

2. 

ome effectiveJSjP 

in as an attempted entrant. 

explain these conclusions, XwiU-.-,,, • 

economic criteria which a " " " " ''"'"̂  * 
*'nich are relevant to ^h-

- i d e r i n g .he economic goal, .he d • " 

standard, for fudging J " — • 

- j p i 1 " — s , «gic pricing methods. i hav. «̂ 

the .in.trea„ r....rch l i t " " " ^ 

- - . s e^erience b ^ " " ^ •^erience, because Dr. wiliirr.. 
^ * ̂ '^e" in his Verified 

Statement diverge so f,r- ̂  «̂ iried 
9« far from this literature, i ne.H 

sources in the i '̂ '̂̂e 
" literature to show the • , now cne criteria firmly 

• — i d e r t h i . „erger in part 11, 

- - v e l . Of relevant . r . e t . , and then . a r 
tkelv increase, review the 
^ . ncreases in monopoly power. 

Part I I I then considers tra^v. 

"'^^'^ '"'̂  possible cures 
the monopoly impacts, i win evni • 

My inef f • "^^'^^^ " ^ ^ ^ ^^^^ 
,. y ine f fec t ive , because BNSF w i n face at least fo 

p - e r s to entry. BNSF already behaves as i f 

t - — Of southern pac i f i c as a mave- c 
. . . 'nave.ick competitor w i l l 

ant l c . Of c o . , . t i . . „ i „ . 

[di 



in Part IV I discuss the merger's effect in raising prices and 

reducing other directions of economic performance. 

X. GENERAL ECONOMIC METHODS AND CRITERIA APPLY TO THE 

f̂tT.TT&TTOTT ffr TRTff T^RGEB • • ^ 

Pir.t I need to rev.ew th. economic criteria that apply to 

competitive and monopoly condition.. X .tart with the economic goals. 

and the method, for defining relevant marKets and a i ^ . » - r g e r . 

. < . i ^ I will give example, of analogous monopoly 
effects on competition. I wiiJ. * 

problems from airlines and teleco-^nic.tion.. Then in Section 4 I 

will apply these criteria and method, to the fact, in th.s case and 

Show the basis for my conclusions. 

The economic criteria arise from many decades of mainstream 

research in th. field of Industrial organisation, on the basic 

conditions that occur in a l l mar.et., including railroads.' They 

also reflect many decade, of ..tabli.hed antitru.t criteria and 

practices. 
rh.t t .e ICC in previous m.erger decisions has focused, 

I recognize that t.ie n-v- J." 

,n part on the existence of two-railroad competition at every shipping^ 

„ 1 expl-in below. X b.li.v. th.t thi. merger do., not .ven 

^ criteria and their evolving research base, see 
For reviews of those criteria * P.nnnn̂ ir t>rrfnmance. chs. 

Scherer and Ross, Indu&U::^a-M^r^rnii^^^^ 
1, 2, 11 and 18; °,,f "P̂ "''' irentice-Sall, 1990, especially chs. 1 
0^^^^^^^^ '̂ T s^i^Jer "e;fect-Com^et..tion. Historically Contemplated,"; 
and 3; George J Stigler, ^ 1957) , pp. 1-17; Richard 

Cambridge: MIT Press, 1989, 
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meet tha t standard because BNSF w i l l not be able or adequately induced 

to enter and coa^ete f u l l y . 

Apart from such 2 - t o - l questions at che micro-market l e v e l , t h i s 

merger presents the Board f o r the f i r s t time with the creation of a 

2-railroad dominance i n the whole westem two-thirds of the-U.S. The 

Board needs t o take a fresh look at t h i s d i s t i n c t i v e s i t u a t i o n . I t i s 

dif f e r e n t from other recent mergers, i t i s somewhat l i k e the proposed 

Southem Pacific/Santa Fe merger i n the e a r l y 1980s, which posed 

questions beyond s p e c i f i c micro-market conditions, i n a d d i t i o n to 

. r a i s i n g questions, also found i n the present merger, about the 

consolidation of p a r a l l e l (rather than end-to-end) r a i l l i n e s . 

In broadening i t s view t o include more than a narrow 

[consideration of 2 - t o - l markets, I hope that the Board w i l l consider 

hhe competitive c r i t e r i a that a r i s e i n the array of a l l markets. 

These mainstream c r i t e r i a are relevant to markets i n the r a i l r o a d 

gidustry.' An attempt to apply d i f f e r e n t c r i t e r i a bears the burden of 

roof. I f t h i s i n d u s t r y i s t o continue evolving toward deferring 

pgulation i n favor of reliance on market competition, i t needs to be 

jought under the more complex mainstream a n t i t r u s t c r i t e r i a , 

^erwise, competition i n large parts of t h i s industry may be 

Ji, The recognition that railroad economics does not d i f f e r fundamentally 
' mainstream industrial-market principles is well establish-sd and of long 
|ding. On that unity, see John R. Meyer, Merton J. Peck, John Stenason and 

Ẑ- Zwick, The Economics of Competition in thw Transportat-i r.n 
is of the Unitffd States. Cambridge: Harvard University Press, 1959; ̂ -

E. Kahn, The Economics of R«»(ynT ar i nn. 2 vols.. New York: Wiley, 1971 
ii, chs. 1 and 6, vol. 2, chs. 1 and 4-6. . ; 
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crippled, and effect ive competition in those parts may never be 

reached. 

1. The Economic G o a l . Include E f f i c i e n c y , Innovation, 
jrmi-mmmm ft"t^ yretdQlT "f rhoiee . 

Good economic performance has many dimensions. One i s economic 

ef f ic iency, as economists have long emphasized.' Costs are minimized, 

and prices are constrained down to those cost l e v e l s . In that way, 

supra-competitive pr ic ing and excess prof i t s are prevented. 

But e f f i c i ency in the u.e of current resources i s just one goal: 

other important performance goals include innovation, in which a l l 

firms are motivated to adopt new products and technologies as rapidly 

as possible . ' The process of vigorous innovation ra i ses productivity 

and income, in some cases by compound rates of growth, as Schumpeter 

and others have stressed. The result ing r i se s i n income and arrays of 

new products can e a s i l y exceed the benefits from more s t a t i c 

e f f i c iency . 

see Stigler, Thr nr-anni 7 i t r T n r t » » r r ^ > • ch. 2; Kaysen and Turner, 
Policv. chs. 1 and 3; Scherer and Ross, InflinrriilT Market 

«:;rruct:ure. chs. 11 and 18; Kahn, Thf F^""""^^'^ °f Prcnilation, vol. 1, ch. 3; 
and Shepherd, T^* r^nnnmirs nf Tndusr-ini Organ-.zation. chs. l and 5-7. 

» See for example Joseph A. Schumpeter, Cam.!̂ i3,1 m .Sncial 1 m and 
nrmntrraCY. New York: Harper t Row, 1942, pp. 63-106; and Oliver E_ 
Williamson, M.^vr, anrt Hierarchies. New York: Free Press, 1975, ch. 10. 
Michael E. Porter, romp>ririv> Mvinrine• frfflrinq anfl ^<nr«;ntng Siinrrior 
pp^fnr^Anre. New York- Free Press, 1985, stresses the importance of 
innovation both for social benefits and for the health of the firm itself tat 
chs. 2, 3, 5 and 6). 

Kaysen and Tumer also stress the special importance of 
"progressiveness" and also faimess, in ftnrlrnnr Policy at pp. 14-17; and 
Scherer and Ross emphasize innovatioai, lAflliftrrifll Mnrkrr Rrructure. especialU 
at ch. 17. In a public ut i l i ty context, see Kahn, Thr Ennnomir-t nf PfgilTfltiOP^ 
vol. 2. pp. 95-101. 

- 10 -



For example, Scherer and Ross's comprehensive text sums up t ^ 

literature (at p. 682): " i n the long run, we have urged repeatedly, 

good economic performance depends much more c r i t i c a l l y upon sustaining 

a vigorous pace of technological progress than upon plausibl-. 

variations i n a l l o c a t i v e efficiency or income d i s t r i b u t i o n . " S t i l l 

,ther goals include f.irne.s and freedom of choice. Those goals are 

.mportant and deep-seated economic values i n the U.S. 

In sum, e f f i c i e n c y i s important, but i t i s not the only 

r i t e r i o n . The l i t e r a t u r e has recognized and emphasized that the 

.ther goals - especially innovation -- may be more important i n the 

ong run. For v a l i d p o l i c y decisions, a weighing of possible 

fficiency effects (e.g., merger "economies") i s only one step i n a 

ulti-step evaluation.' The other steps {especially considering 

miovation) may be more important. And a decision that permits 

|ficiency while undermining the basis for innovation and freedom of 

:e may have negative economic effects, on balance. 

See e s p e c i a l l y Kahn, Thm Econnmir.g o f tt»gmarTnn V o l . 2, pp. 95-101; 
|. ' Ihe Econ-̂ mics of Industrial Organ i ̂ aif j chs. 1, 6 and 7; Scheier 
p*' laduatrial Markwt Structure, chs. 1, 17 and 18. Moreover,. good^ia^ 
jjfequires that the benefits of efficiency be passed on to..the public 
than being captured only by railroad shareholders. \t>3a 
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„ T w-Subst i tutable 
, h . . . . . v a n t M a r K - t ^ l n c l u ^ 

g ^ r v i c c P ^ " . -^-v^^Titv i s t t 
2. xne ivo*«.— ^ . 

^ ^ ^ ^ ^ " " ^ I r k e t substitutability is the 
economic market, 

in defining the relevant ^^^^^^,3 
. . one includes inside the market 

governing criterion. 
»̂ fnllv substitutable 

services that are f.HY dimensions: 

.hstitutability, and th. mar.ts themse.^ .^^^^^^^^^ 

' - • : : ; T s r : ^ l .nd competitor in the market a. 

„ be relevant as a s ^^^^^ ^.^^ 

,,..ned, a carrier must be fully Present ^^^^ 
«r,H ooerational abi-i--^ 

..mparable f a c i l L ^ e s and ^^^^ ̂ ^^^ ̂ ^^^ 

customers, and at equal costs. ^^^^ ^^.^^^^^ 
Ti.rs as genuine substitutes, 

regard r i v a l suppliers 9 

freely among them, 
oan substitute freely „„,idered tc be .n the 

, potential competitor .s ^^^^^^ 

. r . e t . .or e.a..e. Southwest . ^^^^ ̂ ^^^^^ , 

.-..lallv entered specii. 
w after i t has actually „,.Ket position ^ 

only substantial market p 

,fter it has ...tered the ma. ^ ^^^^^^^^ ^^^^^^^ ^^^^^^ 

,nd achieved comparable costs ^ ^ ̂ ^^^^^^^^ 

.e.arded as a meaningful co.pet.tor. 
- _ .... i r riilVi T'*̂' 
Herbert Hovenkamp ar.d John ^^^^^^^^.^..^iiaauU^ 

••• ' ,068- Shepherd, -"^^fi-^-^t^^ PP- i 

.,-,.-7fi.- Richard A. 

t philiiP E 

• This is clear f̂ om '^-/^/JV„r.ity «e,s. _i'«.„=^„ regard f.-».. 
. This 13 Harvard univc-..---. .ĵ grs seem to rey-.- ;,„u3-i 

„,.ghc enter as ir ^ ^ ^ 



which faces strong barr iers against entry usually has no economic 

relevance. I f i t w i l l not be able to enter, then i t has no role m 

discussions of future competitive outcomes. 

In the ra i l road industry, correctly-defined markets w i l l include 

only the c a r r i e r s that can provide transport precis*=ly between the 

desired origins and destinations, under comparable service conditions 

and at comparable p r i c e s . I f a carr ier merely has physical operations 

at a point or in an area, that alone doe. not establ ish that the 

carrier i s genuinely substitutable for other c a r r i e r s ' services in the 

market. Each c a r r i e r must also be f u l l y able to provide comparable 

services ^outgoing and incoming) linked to other areas and points, and 

at comparable p r i c e s . 

The c a r r i e r must a lso have the a b i l i t i e s and the incentives to 

l eek the shippers' business act ively , in competition with others. And 

Lt must have a substant ia l ly ecfjal chance to get i t . I f instead a 

I ' r r i e r i s phys ica l ly present but i s inactive, or i s impeded, or i s 

IVdened with higher costs , then that c a r r i e r ' s services are not 

auine substitutes in the market. The carr i er then does not and w i l l 

texist as an economic competitor in the market. 

P and David Scheffman for example cal l them -uncommitted entrants- just 
\e>they are in adjacent markets; see their papers in the SB£ri^i^55Ue 

r Guidelines ReyigM-gl-lJliiil^rri fll Qrgnm Tifltion, PP- ^39-so and 
? i S f ? S f 1 t ' i S ^ t S ^ e , blurring the meaning of competition and 
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3. E f f e c t i v e Competition Involve. S u f f i c i e n t Number., 
Reanonable Competitive P a r i t y &nri R#maonablv Easy Entry 

The central concept in the literature, and for an economic 

evaluation of this merger, i s effective competition: w i l l competition 

remain at an effective level after a merger or instead be 

substantially reduced by i t ? Or even i f competition was not fully 

effective before the merger in some or many markets, w i l l the merger 

reduce competition even further? 

The meaning and presence of effective con^etition i s often a 

complex matter.' There i s usually some degree of actual or potential 

conpetition in most markets, but the competition may be weak or 

ini:omplete rather than vigorous and hard. Moreover, the net effect of 

a horizontal merger snay be to reduce the market's degree of 

competition s i g n i f i c a n t l y further. 

The concept of effective competition has come to involve a 

reasonably well-agreed set of c r i t e r i a . " The research literature has , 

I 

' One phrase for effective competition is "hard competition," as developed^ 
by members of the Chicago School. Hard competition involves maximal efforts 
by a l l firms, at a l l times. See Melvin Reder, "Chicago Economics: Permanence 
and Change," Journal of Economic Litgrarur*.. (1982), pp. 1-38; also Stigler, 
The Ovganization of Industry, ch. 2. 

" This has of course been a central issue in the research field for many 
decades. See Fellner, Competition Among the Few, ch. 1; George J. Stigler, 
ed.. Business Concentration and Price Policy. Princeton: Princeton Universityj 
Press, 1955; Kaysen and Turner, Antitrust Policy, chs. 1-3; Stigler, IhC 
Organization of Industry, ch, 2: scherer and Ross, lndustr.'al Market 
Structure, chs. 2 and 6-8; Shepherd, The Ecnnomirs nf i n d u s t r i a l 
Organi z a t i o n . chS. 1, 3 and 4. 

The-mainstream discussion extends to the U.S. federal antitrust 
•agencies, as shown by the discuisiona of cortpetition and structure in their 
merger guidelines {noted below). 

->* 
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developed ovfr -> 
er a number of decades a recognition of three m.ain 

conditions that usu.lly provide for effective competition: 

1. Nuaerou. competitor.. There needs to be sufficient nurbers cf 

Significant competitors. i f there are too few (especially as low as 

3ust 2 or 3,, ,hen those firms' incentives to coordinate with each 

other in some degree, either directly or indirectly, w i l l often 

prevail over their incentives to compete independently." Some degree 

Of coordination w i l l often occur and have significant effects even i f 

there are some periods or geographic/product pockets of aggressive 

competition. 

Even i f the Board were to expect that just two firms could 

guarantee hard, fully-effective competition a l l of the time, the 

[merger w i l l f a i l to meet that standard, as I w i l l show below. But the 

^general l i t e r a t u r e i s substantially less tolerant of fewness. 

The mainstream literature has suggested that a minimum of about 

ive competitors i s needed i f competition i s to be relied on to be 

i l l y e f f e c t i v e . " For example George J . s t i g l e r . the leader of the 

^ ^ ^ j e l l n e r , comprruion ftmnna rh, Vru. ch. l.- Kaysen and Turner, 
i d ^ ^ T ^ l ^ A e r d " T L ITn lnd.i..rr.,, M,.̂ ., -;r-ll-riiii Chs. 

ând Tirôr 2̂ T̂ f̂;fTff-'̂ -̂̂  -"d 
P Tiroie, The Thrnrv of Tntlinm^l ora^ni..r.n^ ^hs. s-7. 
|cent?Cn °Jf """̂  l i - ^ " " . " " has discussed small-numbers behavior under 
& r L n t i f i ^ r t ^ ' ^ r ' ^ " " " " °' landmark ' " 
Ra t i o n ^f profit:'* tendencies for the few leading firms to adopt joint 

Jriwith^'h^r*''' ^^^^^^^^=1^2^^^°^. Ch. 3, define and discuss tight • . 
bnaMe L r i ! ? :"3t a few leading competitors) as .: 
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conservative Chicago School from the 1950s to the 1960s, censidered 

structural evidence as relevant, and he set standards for empirical 

evidence for "the existence of competition" that are even s t r i c t e r 

than the mainstream conditions that 1 note. In considering "a variety 

of s t a t i s t i c a l tests of the existence of competition" that "deserve 

some attention," Stigler considered f i r . t the number cf firms, the 

absence ot dominance, and low concentration: -The presence of 

numerous firm., none dominant in size, i . directiv observable and i s 

usually described by a low concentration r a t i o . ' " Later he says, 

"...a large number of r i v a l s i s sufficient to achieve competition,-

and that -many producers- w i l l be sufficient for -the socially optimum 

amount of competition.-" 

Kaysen and Turner', landmark scudy says, - I f we wish to eliminate 

unreasonable market power, we must in general move toward l e s . 

concentrated markets in which there arr more s e l l e r s with smaller 

shares. An increase in the number of competitors and a decrease in 

the relative market positions of the larger of the-., i s usually a 

t 
stigler, TV' r^.-^'r.. . . r i . . nf Industry, ch. 2, at p. 14. Stigler noted 

various reservations about structural data, and he noted other possible 
"di«Jors orthe degree of competition, including "the absence of systematic 
Jrtcrdiscrimination- and the -traditional" indicator of monopoly - f ^ - J - ^ f i 
ra« of retum on investment," pp. 14-15. But he clearly implies that many M 
firms are necessary in order to give effective competition. 

Stigler, Thr ^-7"^-^^"" industry, p. 18. In a discussion of "The 
Minimum Necessary Ccndition for Competition,- he noted that perfect 
competition was more than was necessary; "These conditions are much stronger 
than we need, however, and this note will argue (bat not rigorously prove) 
that a large number of r i v a l , is sufficient to achieve competition, pp. 
16-18. 
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su^.icient condition for the reduction of market power in any 

market."" i f market concentration in the largest 4 firrr.s exceeds 75 

percent, market power i s "unreasonable."" 

Scherer and Ross's leading text on industrial organization notes 

"Economic theory suggests thac the vigor of competition i s related 

positively to the number of firms in the relevant industry, other 

things (such as the height of entry barriers) being equal."" As they 

summarize, "Pure monopolists, oligopolists, and monoryolistic 

competitors possess monopoly pow>.r or market power. * (page 17). 

I f a l l five (or more) firms are comparable, strong and well 

motivated, they may usually act independently and forcefully to 

provide hard competition. Then the tendencies to coordinate may not 

be strong enough to prevail, at least not most of the time. 

With each reduction below 5 firms (5-to-4, 4-to-1, 3-to-2, and of 

course 2-to-l) there i s a significant loss of competition as the 

incentives for coordination become relatively stronger, compared to 

Ethe rewards for independent competitive actions. In most normal 

Kaysen and Tumer, Antitrust Policy, p. 79. They do note reservations 
scut unnecessarily trying for excess precision in structural conditions. But 
leir whole theme is the market power created when concentration in a few 
Lrms is high; "Both economic theory and experience indicate the likelihood 

monopoly problem in the structurally oligopolistic markets," (at page 

Kaysen and Tumer, Antitrust Policy, pp. 29-34. 

Scherer and Ross, Industrial Market structure, p. 71 They not- that a 
gcet is "oligopolistic" when firms are few and mutually interdependent; 

distinguish between that and "a competitive market structure," pag« 17. 'i*^ 
,note that the mainstream literature (with the exception of .-.-rlfi 

Jtestability" theory) regards tight oligopoly as involving market power,:>.«'t-IJ 
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markets, mainstream researchers would not expect t.na-

• ,̂  ma-rke-s micht have unusual would provide effective competition. A few ma-Ke.s rr.î , 

conditions which permit less than 5 firms to yield effective 

competition, but that possibility would need to overcome a heav,-

burden of proof. As shown below, that is not the situation in this 

case. 

2. NO U n i l a f ra i Market Doainane.." There also needs to be 

reasonable comp.titiv. parity among the competitors, so that they a l l 

apply strong mutual pressure on each other to perform well. Instead, 

one firm may hold uvirket dominance, with a market share of half or 

.ore of the market and no close r i v a l . " Then competition will usually 

be unbalanced and ineffective." 

\ 

It 

u I am using the term -market dominance" here a. it is -^'-^f ̂  

:-d!:br-i~ff.nî ^^^^^ 
j u r i s d i c t i o n of the STB. 

i n t h . economic, l i t e r . t u r . , ' ^ f - ^ ' - ^ " ™ 
. „ d -no c l o . . r i v . 1 , - Which m.y ^ ^ J ' ^ f : , ' : : " « " o m > n . n c . i . 

Share i . =0 po in t . « - ^ ' ^ ' t ^ - ' ^ i d . t ^ t d W RTtha.d . . « t . r . o „ of 
roughly s imi lar to the -50%-10% guiaeiine v ' ^ whether 

oniL "=i"r«'""-d%iu:̂ ^̂ i.c":r::y'h:̂ i«u"i vj;,y =urr.ntiy 
Z S " ^ " : ^ ^ . " o n : r c * h r m i " ! l r o d u c ? . f r ™ the = „ U Co. . t^ Xf the two 
' .^^-co^hineS h . v . ' ^ J ^ ^ X Z y y . y ^ \ o P,r=.nt 
transportation of a par t i cu lar P̂ ô̂ ^̂ ;̂ _ .roer w i l l adversely affect the 1 
then there i s a P - ^ - " ^ " ' I f on the other hand'the two f irm.i 
n^rket for transportat ion of t^*^ P ^ J ^ ^ ^ has l e s . than 
combined have a marke^ share o SO^P«^^^^^ ^^^^ „ currently,, 
rom;:t i ;g e « e c ^ ^ ^ ^ and there i s less concem about the reduction of 
competition as to that market segment. 

see scherer and Ross, Tn.iu-irrlal m r K f f <^rnirrure. PP^ ".1-26; Donald^ 
I . l y l i l l m r s Thf ^^""""^^^ nf Mnrrr^ r.^m^n«nre. OXfora: Bas i l 

B ! L " t u ° ^ S B ^ ; « d S l p h e T l ^ a r m ^ 0̂^̂  

11 and 12. .s 
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markets, mainstream researchers would not expect t.hat 2 or 3 firms 

would provide effective competition. A few markets might have unusual 

conditions which permit less than S firms to yield effective 

competition, but that possibility would need to overcome a heav\' 

burden of proof. .As shown below, that is not the situation in this 

case. 

2. Mo Unilateral Marknt Doainane.." There also needs to be 

reasonable coa^etitiv. parity among the competitors, so that they a l l 

apply strong mutual pressure on each other to perform well. Instead, 

one firm may hold uiarket dominauice, with a market share of half or 

more of the market and no close r i v a l . " Then competition will usually 

be unbalanced and ineffective." 

t 

" I am using the term "market dominance" here as i t is commonly used in 
the economics literature, primarily relating to market shares and entry 
conditions. That i s different from the term's technical use in the statutory 
jurisdiction of the STB. 

" In the economics literature, a dominant firm has more than 4 0 percent 
and "no close r i v a l . " which may usually mean that the lesser rival's market 
share is 20 points or more lower. Sucn an indicator of market dominance is 
roughly similar to the "50%-10%" guideline adopted by Richard B. Peterson of 
Union Pacific Railroad (Verified Statement, pp. 233-34) as a test for whether 
the Union Pacific and Southem Pacific may be viewed as competing currently 
for the transportation of chemical products from the Gulf Coast. If the two 
firms combined have a market share of 50 percent or more for the 
transportation of a particular product, and both have more than 10 percent, 
then there is a particular concern that the merger will adversely affect the 
market for transportation of that product. If on the other hand the two firmsj 
combined have a market share of 50 percent or more, while one has less than I 
percent, then the firm with the small market share is not viewed as currently 
competing effectively, and there is less concem about the reduction of 
competition as to that market segment. 

»• See Scherer and Ross, Industrial Market structure, pp. 221-26; Donald 
Hay and John V i c k e r s , The Economics of Mar<ef Laminanre OXford: B a s i l 

Blackwell, 1987; and Shepherd. The Ecanomicfl of Industrial Orijuni Adrian, cci 
11 and 12. , 
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The dominant f i r m w i l l apply a degree of u n i l a t e r a l contro l i n 

the market, r a i s i n g p r i c e s and adopting s t r a t e g i c d i s c r i m i n a t c r y 

pr i c ing i n ways which l i m i t i t s r i v a l s ' a b i l i t y to compete. The 

dominant f i r m w i l l not be pressed hard to perform, w e l l , and the l e s s e r 

r i v a l s i n that market w i l l be over-matched by the dominant f i rrr . ' s 

greater re sources i n the market " 

3. Easy e n t r y . There needs to be reasonadaly easy or free entry into 

the market amd among a l l i t s segments." Nvmterous new f irms w i l l be 

able to e n t e r q u i c k l y and f r e e l y , to surv ive , and to acquire 

s i g n i f i c a n t market shares , i f the incumbent f irms r a i s e p r i c e s 

s i g n i f i c a n t l y . Impeded entry , i n contras t , permits the few f irms to 

collude more e f f e c t i v e l y amd r a i s e p r i c e s f u r t h e r . 

Some t h e o r i s t s ( inc lud ing Dr. W i l l i g ) have explored c e r t a i n pure 

cases i n which 3, 2 or even j u s t 1 f i rm may ins tead tend toward 

competitive e f f i c i e n c y r e s u l t s . " But those cases assume extreme 

If the firms are just parts of larger firms, then the mismatch of 
iresources may depend both on conditions insida the market as well as the 

:irms' total rescu/ces outaida the market. Yet the positions inside t.he 
rket may govem the main a b i l i t y of the dominant and lesser firms to compete 
d gain p r o f i t s . 

See especia l ly Joe S. Bain, Barriers to New Competition. Cambridge: 
irvard University Press, lo.S6; Joe S. Bain and H. Michael Mann, "Seller 

concentration. Barriers to Entry, and Rates of Retum in 30 Industries, 
^SO-1960," Review Qf Economics and S r a t i s r i r ^ August 1966, pp. 296-307. 

"Contestability" theory i s a leading example of th i s ; see William J . 
^mol, John Panzar and Robert D. Wi l l ig , Contestable Markets anrf rh> -rŷ r̂.-ry 
fclndiifirry Structure, San r u g o : Harcourt Brace Jovanovich, 1982. This 
^ r y puiportedly "proves" that even a monopoly can be re l i ed on to reach 
^et i t ive resu l t s (though only in terms of s t a t i c e f f i c iency: the theory 
|it-^ttle about other economic goals, including innovation and freedom of 

gt.<"e) . See a l s o T i r o i e , The T h e n r y o f T n d n s r r i A l O r e ^ a n i T » f i n n . chS. 5-7. 
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conditions of totally free entry and exit, with no sunk costs, and 

they are in amy event merely matters of theorizing. They have not 

been supported by research evidence from real markets nor by 

widespread business experience. As shown below, BNSF will face 

barriers, rather tham completely open entry. 

In this case. Dr. Willig relied (Verified Statement, pp. 586-89) 

on Richard Peterson's interpretation (Verified Statement, pp. 177-85) 

that two-firm con^jetition i . strong in various railroad situations, 

including tra f f i c on the Southem Corridor and coal shipments from the 

Powder River Basin. But those situation, involved highly specialized 

circumstances where a new competitor did in fact have or obtain equal 

access to very substi cial amounts of new traffic, for which i t had 

the incentive amd aOsility to make major investments to compete. And, 

given that they decided to make the heavy investment needed to enter 

the market, had every incentive to compete aggressively for the 

traffic needed to pay off their investment. 

In the Powder River Basin, the C3JW/UP entered the market at a 

time when few u t i l i t i e s had signed r a i l transportation contracts, 

since clear contracting authority and implementing rules had f i r s t 

been promulgated after the passage of the Staggers Act. Thus, the 

market was largely -open- and was not foreclosed by the presence of 

existing contracts, thus permitting the CNW and the UP to compete at 

the outset for sutostamtial amounts of traffic. More importantly, in 

the case cf the movement of massive amoimts of Powder River Sa?«in 

20 -



coal, the capture of just a few individual movements of traffic 

between a single origin and a single destination for a si.ngle customer 

were large enough by themselves to support the investment req-^.red. 

Additionally, the CNW, along with its joint-line partner, t.he UP, 

itself served ir^jor consumers of coal, and therefore had natural 

advantages in con^jeting with the BN, a fact that could help to justify 

the necessary investments. Finally, each contract for PRB coal 

traffic, and to a large extent Southem Corridor intermodal traffic, 

is defined by a market for a discrete product between a discrete 

origin and one or at most a few destinations, making i t relatively 

easy for a potential competitor to "target- the customer and his 

needs. 

Here, those conditions are not present. There are substantial 

barriers to BNSF entry, and there are substantial handicaps if BNSF 

tries to compete. There is not even the potential available traffic 

base that would tempt BNSF to compete vigorously, even aside from the 

rriers and handicaps i t must face. Unlike the CNW/UP with respect 

o Powder River Basin coal traffic, the BNSF does not directly serve 

ge numbers of important destinations for plastics and chemical 

ippers. Moreover, a substantial amount of potential traffic i s 

êr existing contracts. The "network- pattem of much chemical or 
'ft 

tics traffic, which moves from relatively few origins but to 

|ous destinations, makes i t difficult for a single carrier to 

Fba 

^ f y and isolate its competitive opportunities. 

ET' 
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The mainstream literature has developed extensive evidence that 

when there i s dominance, r i v a l s are few, and entry i s impeded, then 

thf ti^andard effects of monopoly power w i l l occur.'* In one 

authoritative summary: "Perceptive managers w i l l recognize that their 

profits w i l l be higher when cooperative policies are pursued than when 

each firms looks only after i t s own narrow se l f - i n t e r e s t . As a 

consequence, even i n the absence of any formal collusion among firms, 

we should expect tightly oligopolitic Industrie, to exhibit a tendency 

toward the maucimization of collective profit., perhaps even 

approaching the pricing outcome associated with pure monopoly.-" This 

applies to several-firm dominamce; the conclusion holds more 

strongly, of course, for single-firm dominance. 

Some dominant firms have had such .trong and lasting monopoly 

effects that major antitrust cases have been necessary m order to 

restore competition." In addition, some remaining dominant firms 

nowadays (such as local newspaper monopolies) are recognized to 

" Bain, '".arriera to New Cc petition, chs. 1 and 7; Scherer and Ross, 
Industrial Market Structure, chs. 11 and 18; Leonard W. Weiss, rnnrenrration 
and Price. Cambridge: MIT Press, 1991. 

*' Scherer and Ross, industrial Market structure, p. 226, see also chs. 6, 
7 and 8. 

" The leading cases include, among many others, the Standard Oil trust 
(1911), American Tobacco (1911), the Aluminum Company of America (1945), 
United Shoe Machinery (1954), and AT&T (1984); see Areeda and Turner, 
ftnr7'^>^'^<" ̂ -aw: Fox and Sullivan, AnLitrust. ch. 2, pp. 99-281; and William 
G. Shepherd, Public Pnliciea Toward Business. 8th ed., Homewood, 111.: 
Richard D. Irwin, 1991j, chs. 6 and 7. 
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present serious problems, for which remedies are needed but not 

currently available. 

In addition, there are a number of familiar cases from business 

experience that show the impacts of single-firm dominance and tight 

oligopoly. 

4. A i r l i n e . And Telecosmnmication. Offer Helpful Examples 
And P a r a l l e l a To This Merger 

In recent industrial experience, there are important examples, 

including two industries -- a i r l i n e s and telecommunications -- whose 

network basis makes them closely parallel to the railroad industry. 

a. A i r l i n e . 

The a i r l i n e industry provides a set of significant parallels and 

examples." "Hub dominance- i s am important element of a i r l i n e market 

power. Since 1980 there has developed extensive dominance by one or 

two a i r l i n e s at many of the major airports, including Detroit, 

[Minneapolis, Dallas, St. Louis, Pittsburgh, Chicago, Denver and San 

[Francisco. The consensus of empirical research i s that the dominance 

las tended to raise fares by about from 17 to 26 percent." This 

See Steven A. Morrison and Clifford Winston, The Evolution of the 
girl-ine Industry. Washington, D.C: Brookings Institution, 1993; Elizabeth E. 
Jiley, David R. Graham, and Daniel P. Kaplan, Deregulating the Airlines, 
imbridge, Mass.: MIT Press, 1985; Richard H.K. Victor, "Contrived 

itition, Airline Regulation and Deregulation, 1925-1988," Business History 
Spring 1990, pp. 61-108. 

1̂  See among many others Severin Borenstein, "Hubs and High Fares: 
ninance and Market Power in the U.S. Airlines Industry," Rand Journal of 

L, 20 (1989), pp. 344-65; William N. Evans and loannis Kessides, 
ilized Market Power in the U.S. Airline industry," Econcf.-..? !;ratistics. 75 

Sruary 1993), pp. 66-75; Alfred E. Kahn, "The Competitive Consequences of 
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effect appears to occur both for unilateral dominance and for duopoly 

situations, even though direct collusion is illegal and t.he duopolies 

are fully known and subject to close observation by policy agencies, 

economic specialists and the public. 

Another instamce is the east coast air shuttle duopoly. Delta 

and USAir are in a long-stamding duopoly in the northeast corridor of 

the U.S. between Washington, New York and Boston. Entry is closed 

because of their control of scarce airport lamding slots." The two 

airlines have carefully avoided price competition for many years in 

this .et of market.. The fare, are sub.tantially higher than those 

for comparadsle shuttle service between San Francisco and Los Angeles, 

where entry is open." The profits on the east coast shuttle duopoly 

have been correspondingly high." With new entry closed, this duopoly 

has avoided sharp competition, in ways which railroad duopoly may 

replicate. 

Hub Dominance: A Case Study," Review of Industrial Qryanization. 8 (August 
1993), pp. 379-405; Margaret A. Peteraf, "Sunk Costs, Contestability and 
Airline Monopoly Power," Review of industrial Organization. 10 (June 1995), 
pp. 289-306; Morrison and Winston, Evolution of the Airline Industry: John 
R. Meyer and Clinton V. Oster, J r . , Deregulation and the Future of Intercity 
Passenger Travel. Cambridge: MIT Press, 1987, ch 9. 

** See the thorough discussion in Edwin McDowell, "Shuttles in Northeast 
Thrive and Keep Fares Up," New York Times. May 8, 1995, p. D3. 

** The fare in 1995 was $147 on both the New-York-Boston and 
New-York-Wa.hington routes. On the open-entry route between Los Angeles and' 
Oakland the fare was only $69; on the Los Angeles-San-Francisco route, i t vi 
$99, s t i l l well below $147. McDowell, "Shuttles." 

" Delta reported a pro f i t of as much as $20 million on i t s shuttle 
operations in 1994, while losing $159 million on a l l operations. USAir, whit 
suffered a much-larger total loss of $685 million in 1994 and yet s t i l l 
recorded an expected net shuttle income of about $6 million. McDowell, 
"Shuttles." 
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^* Telecoannimication. 

The telephone-service industrv o**e»-c •..,,,n 
"̂ '--y o-^ers equally instructive 

parallel exe»,ples, both in long-distence marXets and local-.e^-.ce 

™r.et.." in lo„,..i..„„ „„ ^^^^^ 

the 1.70., when MCI and Sprint were allowed to enter. AT.T' then 

beca.e a dominant f i r . with these two .„„11 rivals plus a fringe of 

tiny new con^etitors, »ost of which soon exited by closing or selUng 

cut. At f i r s t MCI and Sprint con^eted by setting prices that were 

markedly lower than AT«.s prices, usually 3„ percent lower or more. 

But since 1,86. a l l three fir^ s have charged similar prices. 

Despite the surface appearance of active non-price competition 

(advertising campaigns, special discounts for certain groups, etc.,, 

the three firms can be seen as a stable dominant-fir^/three-f.r™ tight 

|,.oUgopoly whose participants have tacitly agreed to avoid shâ T,, 

jfront.1 price competition." There may be no explicit coUusion, but 

^the mutual forbearance among the Big Three is a recognised fact. 

This outcome is caused partly by AT.T's contihu.ng dominant 

|osition, ouicx substantial entry did not occur; instead MCI and 

=r.„t were able only to nibble at AT.fs dominance during 1,80 to 

k^. It too. MCI at least 10 years to gain i„ percent share. 

f l^ ' t l l^- . l l 'T.h^' '^^^' ""''-'"•>• = Broking. 

!mfiIt_aii4tS3j:, 4 (Summer 1895" ro ' ; , . ; ' " ™ ' "̂i ""^ .^»"»--'> 
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point by point, and Sprint has been able to gain only lO percent. 

When ATtT was constrained before 1989 by the Federal Communications 

Commission's moderate regulation of i t , ATfcT's share did recede at 

about 4 points per year. But the FCC deregulated AT&T in 1989, and 

AT&T has stabilized i t . dominant share at about 60 percent of the 

market. 

The outcome also reflecta the mutual comfort of the.e three firms 

in avoiding all-out competition. A few minor competitors have 

survived, while many others hiave been forced out. Entry has become 

virtually closed to any major entrants. That is why the 

Telecommunications Competition Act of February 1996 took drastic steps 

to allow the Baby Bells to enter long distance markets. Competition 

was widely agreed to be ineffective, and only the.e massive adjacent 

firms had a chance of making substantial entry into each others' 

markets." 

Local telephone ..,-vic. al.o offers instructive examples. Entry 

into many large-city local-exchange markets has been -open" for a 

number of years, and yet only minor entry has occurred in a relative 

few of them. Despite this nominally open entry, the Local Bells' 

monopoly power has remained so great that regulation has s t i l l been 

needed. As shown below, similar controls can be applied by UP/SP 

against BNSF, such a. by controlling dispatching and other mechanisms, 

" The Act permit, mutual entry (under certain conditions) between the 
long-distance market, and the local-service markets. T^t e i t ^ hid been 
previously barred, after the break-up of the Bell System^L 19M. 
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C. Lessons from A i r l i n e , and Telecommunication. 

These two closely-studied sectors are parallel to railroad 

markets in many respects: network-based industries, with ma.ny 

submarkets, widespread dominance and few-firm conditions, bottlenecks 

that may control competitive access, and discriminatory pricing. 

Effect, of Market Power de.pit. Deregulation. One main lesson of 

these two cases i s t.at dominance, the fewness of competitors, and 

impeded entry w i l l cause the major effects of monopoly in situations 

where deregulation i s seeking to create effective competition. 

Both unilateral dominance and few-firm coordination have had 

substantial impacts, in a large variety of market settings m much of 

the U.S. only the unleashing of possible competition, as provided by 

the new Telecommunications Act, offers some promise of escaping from 

^dominance and three-firm tight oligopoly in telecommunications, as i t 

[is reinforced further by difficult-entry conditions. 

Mutual Restraint. These cases also show that i t i s important to 

p r e a l i s t i c about whether firms that seem to compete are really 

|cmpeting f u l l y by using a l l competitive weapons. Often they are not. 

Impeding Entry. S t i l l anotaer lesson i s the a b i l i t y of the 

jcumbents in network-based industries to prevent strong entry, 

leatedly, the legal s h i f t to "open entry- has yielded only l i t t l e or 

|ignif i c a n t entry. Therefore, comparable markets are l i k e l y to 

^rience only minor entry by small increments, rather than massive 

that quickly captures large m.arket positions. " " 
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One t a c t i c used by telephone-service firms (and railroaas, m 

transportation markets) to prevent strong entry i s strategic 

discriminatory pricing -- "pin-point pricing", "sharp-shooting", 

cutting discount deals with the best customers -- as a way to restrain 

smaller r i v a l s in the market and confine them to market niches. AT&T 

used extensive discounting after 1988 to impede MCI and Sprint from 

attracting the best customers." Airlines have developed price 

discrimination (called -yield management") to extremely refined 

degrees, with the effect of enhancing p r o f i t , and discouraging mutual 

entry." 

Sphere, of Intere.t. A fi n a l lesson i s that these network-based 

industries tend to develop pattems of market accommodation and 

"spheres of interest,- so that par a l l e l dominant firms in few-firm 

situations leam to stay out of each other's main territory. That can 

be expected to occur in similar industries, such as railroads. 

5. Concentration And Nuinber. Of R i v a l . Ara Relevant I n 
Asaessinq A Merger'B E f f e c t s On Competition 

The degree of competition i s not a matter of guesswork and 

personal opinions. The numbers of substantial competitors, together 

with market shares and concentration indexes {4-firm ratios and HHIs), J 

" ATfcT used its customized Tariffs 12 and 15 to protect or gain at least 
75 major national accounts, under deep price discounts and specialized service! 
arrangements. Among the customers held in this way were General Electric, 
Ford Motor Co., E.I. DuPont de Nemours, and Holiday Inns. See Jay Arnold, 
"FCC Rejects Challenge to Customized Phone Service," Associated Press, 
Business News, June 30, 1989. 

" See the discussion in Morrison and Winston, SYQlution Qf the ftirlinftS 
Industry: Bailey, Graham and Kaplan, Deregulating the Airlines. 
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indicate the likelihood that there is unilateral power cr coordi.naticn 

in a market. As I discussed at length above, w.hen the nur-iers cf 

competitors are low, and market shares and concentration are hic.n, 

they set the burden of proof against any claim that the duopoly 

competition w i l l be s t r i c t . 

I t i s simple and straightforward to consider the reduction in the 

number of significant competitors. As I noted earlier, every 

reduction below 5 causes a significant rise in the likelihood that 

tight-oligopoly behavior w i l l tend to be i m p l i c i t l y or di r e c t l y 

coordinated. 

As for market shares and concentration, research economists and 

the antitrust agencies use these data extensively i n assessing 

situations of market power as well as mergers. Since 1962, the HHI 

has been a standard test. The mam threshold c r i t e r i o n has been an 

|HHI value of 2,000; above that level, i t is expected that the leading 

jfirms are l i k e l y to adopt cooperative behavior. The higher the HHI 

index is above 2,000, the stronger is the presumed tendency to 

follude. 

The HHI is also used to assess the reduction of competition that 

Ig merger w i l l cause. The two partners' shares are multiplied 

jether and doubled. A rise of lOO points or more is regarded as a 

Tiificant reduction i n competition, i f the HHI level is already 

2, 000. 
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Both uses -- the level of market power and the possible increase 

of market power -- are relevant to this merger case, and bcth 

calculations can readily be made for significamt markets. Both w i l l 

indicate monopoly levels that violate the standard an-itrust c r i t e r i a 

in many markets. 

6. Th* N«t Economic Gain. From A Merger Are The Correct 
Ea.l. For gvmluating Th»t Mmr-^my 

In assessing mergers, only the net .conomic gain, (compared to. 

non-merger altemative arrangement, .uch a. lorg-term contracts, 

achieving e f f i c i e n t routing of t r a f f i c by j o i n t rates, j o i n t 

f a c i l i t i e s agreements, and technical coordination) are the proper 

basis for a public-policy evaluation. The UP and SP merger partners 

in t h i . case have stressed instead the gross gain, i n efficiency. 

That ignores the non-merger ways that may be available to achieve the 

same benefits. 

Where competition may be reduced by the merger, any va l i d 

comparison of the merger's benefits with i t s monopoly impacts needs to 

id e n t i f y and incorporate solely the net benefits. 

In addition. Applicants have not stated what proportion of the 

efficiency gains w i l l be passed on. Given the reduction i n 

ccmpetit...on, i t i s l i k e l y that most of the gains w i l l instead be • 

retained for the benefit of the UP/SP shareholders only. 
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s t r a t e g i c P r i c e Discrimination By A Dominant Firm Can 
Tend To Reduce Competition Without Giving "Ramsey-
Pricina" Fffici^n^y 

Dominant firms normally develop extensive price discrimination, 

using pin-point pricing in a dynamic process so as to deter 

competition and extract maximum profits." Notice that price 

discrimination could promote competition, when i t i s done by firms 

with small market shares. But i t tends to reduce competition when 

dene by dominant firms, who typically suppress the r i v a l s with smaller 

shares in the market by usi.-g pin-point strategic pricing against 

them. 

AS Scherer and Ross summarize the literature. -In sum, systematic 

price discrimination can preserve and strengthen monopoly positions by 

permitting large firms to bt;y inputs at lower prices than their 

smaller r i v a l s , by tying buyers together with s e l l e r s giving discounts 

^for concentrated purchases, and by making entry into narrow segments 

of a market more d i f f i c u l t , ' (at p. 502). 

h ^ ^ ^ c ^ ^ ^ s ^ ' ^ ' ^ t ^ ' ^ ' l ° ' discrimination's possible 
and SclSrer and loss. I n Z l t J ^ ^ ^ ^ PP- "1-91,. 
|. ' •'•""""'̂ '̂ T-â  î ^̂ Ktr I'lrnirnirr pp, a99-502. 
gffef-rfi^^^*'' "resses that price discrimination can siqr.al a lack of sttective competition- "A r•^J.^-,^ , a^hi'—i a lacx ot 

S=lud,'"BM°?„''"L":S'™! do.in.nc.fin. .ntlcompetitiv, discrimination 
L s t r y ATt? !n Jo^^ H ""P-ters, Xerox in the copier 
I m B l ^ E i c L L ? ' " " f - " " " " " service, and airline, aft.i 1976. See for 

.Shepherd, ..^^.T^A^^^lTl^j;^ TT^^^^;^-
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This discrimiriit ion does not offer the efficiency-promoting 

properties which Ramsey pricing i s said to have." Ramsey pric ing 

theory i s relevant primarily to the s ta t i c - e f f i c i ency effects cf 

pricing by a complete monopoly with declining-cost conditions, m the 

absence of oynamic competition. Even for use in that narrow 

situation, the pr inc ipal author of Ramsey pric ing theo y now states 

that Ramsey pr ic ing i . impractical for u.e in guiding real p o l i c i e . . " 

Once a competitive proce . . begin., as i t did long ago among 

rai lroads, the s trategic impacts of dynamic discrimination come to the 

-̂ ânn Firnnnrm -t, August 1995, pp. 2?r-309. 

th, reasons i - , „ l ! , . . ^ ' ^ . ^ ^ I^d' i d a ^ . r ^ ^ B ^ M ' " ' " 

economies' t i l l r^j^cteTthe'^se'c'f't^e^Rara' ^̂ '̂  consulting 
approximation, for the p r i c « " a t t^^ T " " i°r""^*» Provide 
Charge for i t . products ^ L i n ^ l co!. '^"^ "''"'"''̂  permitted to 
by, although reLonably'de^^nsiMeTn; «"°u3h to come 
to regulatory bodief But ^^ t̂o L ^ e T ^ " " " ' proyi6e<i by firms 
elasticit ie^and c l l ss eT.sTiclllt^^^^^^ ° ' Pertinent 
particularly in markets w^ere de^TL virtually impossible to calculate, 
substantialiy. As a r l .uJt an conditions change frequently and 
extensive se^ of R a ^ s e r p r i ^ r i r u S v t "̂"̂  « S " ^ « ° r with an 
Obsolete demand data, ind by d e l L ^ ^j i t " inaccuracies, by 
promptl, and appropriately V l t T . i T ^ f . l l " . ^ ^ ^ " 'P^^^"^ 

• •* • .ii< 
In sum... , Ramsey analysis is unlikeW ^« 

-nagnitudes of regulated prices. - ""̂ ^̂ ^̂ ŷ ^° determine the actual 
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fore and the static-efficiency role fades away. Ar.y lingering 

static-efficiency benefits that price discrimination may give are 

replaced by the reduction of competition, with i t s .harrr.s tc 

efficiency, innovation and other economic goals. 

Network-based industries such as railroads often contain h-^ndreds 

of individual markets, within which the participants have extensive 

contact with each other. That provides many opportunities for 

strategic pricing using discounts, and the discounting intensifies the 

incentives to adopt "diplomatic behavior" recognizing "spheres of 

interest," which I noted e a r l i e r . " The discounting magnifies the 

extent of precise punishment which dominant carriers can impose on 

their r i v a l s i n many related markets. 

Accordingly, the rivals leam to avoid frontal challenges to each 

other. The resulting peaceful-coexistence behavior has been a normal 

feature of a numbei of network-based, multiple-market industries 

'containing market dominance. 

j l l . THE MERGER WILL REDUCE COMPETITION IN MA.VY MARKETS 
IKCLUPTNG m m OR NOP-̂. Pf THK TKArKAGE-RTr.Kvc: . ^ p ^ ^ 

This merger is l i k e l y to reduce competition not only in 3-to-2 

l^rkets and 2-to-l markets but al.o generally in the westem U.S. 

K r " ' " " ' established airlines generally do not try to 
^ainrab^^t'^'n ^"H"" ^"^"-"9 -'"-<^ to observe mi'c^a^ ^amt about each others' mam areas of interest. 
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because of mutual duopoly restraint. For the 2.to-l n̂ -arkets, Unicn 

Pucific/southem Pacific has pointed to the Burlington Northem/Santa 

Fe railroad as an effective competitor, by means of a set of tiackage 

rights. These rights were negotiated as part of the merger design, 

and union Pacific presents them as a complete solution. 

in di.cu..ing the 3-to-2 situations, the merger application 

presents Dr. Willig saying at length tluit the duopolists will engage 

in hard competition, with no tendencies toward cooperative behavior, 

on the larger problem of mutual duopoly restraint. Dr. Willig provide, 

his opinion that a l l interaction, will involve maximum hard 

competition, with unlimited and ubiquitous strife. The evidence 

suggests the opposite. 

The trackage rights issue may be the more important and complex 

specific topic. I will address i t and the likelihood of duopoly 

restraint, after covering some points of market definition. 

1. The Relevant Market. Include Shipping Point., 
^oTi-idor.. f̂ r̂ A Reai on-Wide ArCftS 

Attention naturally focuses on the relevant markets within whic 

the merger will reduce competition. They include not only several 

major route coi" idors, but aiso «r,any more bpecific origin-destinatiq 

pairs and rov.te lines, as well as the larger westem-U.S. railroad 

services market. 

Modal Co3«p.tition. Tirst, I need to mention modal competitio^ 

in which trucks and baiges may substitute for railroad services. 

Modal competition i s important for some categories of freight, in 
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directions. But for many major categories (i.ncluding most p las t ics , 

many chemicals and others), i t i s not feasible and not economically 

important in pract ice . 

In the l i t erature of transportation economics, i t has long been 

recognized that trucks and barges do not provide effect ive 6-.:bstitutes 

or competitors for rai lroads on major classes of t r a f f i c . " Railroads 

are most suitable for high-bulk, uniform, low-speed, long distance 

freight. 

Trucking i s substitutable for rai lroad carriage for some types of 

freight, and i t i s superior for certain categories, such as low-bulx, 

high-value, d i f ferent iated cargo that must be delivered to multiple 

locations (as in a c i t y ) . But certain major cargo classes are out of 

reach for trucks, both by the re la t ive ly higher cost of trucking and 

the spec i f i c service features and locations." 

Sr.onn ^*'^'^i"^/i='^""i°ns include Meyer, Peck, Stenason and Zwick, Ths. 

Ktaiiis. Kahn, The Firnnormc.'s nf Rrgiil firinn, pp. 178-93; D idiey F Pearum 
^ . . z . t i n n - rrnnnmr, .nr- P.hMr- Pr 1 izy Homewood i l l "^RichHdT' 
jrwm, 1968; Theodore E, Keeler. Rai^rn.H. . . . ^MN 1 - mi - r - SasMngton 

Brookings Institution, 1983, chs. 4 and 5. ^ingcon, 

tar. opinions that are directed to this case, see the Verified 
^tements of Larry D. Ruple and A 0. Bowles, Jr . on behalf of the Societv of 
^P las t i c s Industry in this proceeding. Society of 

shinner"^' ^^^^^^^^^ provided by Mr. Peterson and others show chat 
shippers have used other modes for some shipments, or have threatened 

no°r""ir^" ^" ' ° ^"^^ i f on s^-ppe^ 
l?sh^° transportation for some shipments, this does not mean th« 

E?,nts. The UP/SP have presented no systematic eviaence of the a b i l i t y of 

^n'. rn'^r"'' ' ^ f •'"̂  non-rail transportation for the long-distance 
^ that are of most concem to shippers in this case. 

-» 
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Plastics resins are particularly captive to r a i l s , because the 

industry requires large-scale storage of the resins on r a i l cars as 

part of the process of accommodating output and holding material to 

f i t demand pattems." Also, covered hopper cars provide the levels cf 

security and cleanliness that are necessary for these products. 

Therefore v i r t u a l l y a l l production f a c i l i t i e s are designed to transfer 

the resins to r a i l cars. Even the small amount of p l a s t i c s resin that 

is eventually carried by trucks i s moved - i n i t i a l l y by r a i l in that 

the plants are designed for r a i l rather tham motor ca r r i e r loading."" 

As for chemicals, the ICC i t s e l f in 1989 recognized the 

rail-dependency of the importamt STCC groups 28-1 and 29-1: ".... the 

products in these groups moving by r a i l often travel long distances in 

shipper-owned or leased tank cars.** 

Waterbome t r a f f i c may appear to overlap more closely with 

railroad services i n categories of distauice, uniformity, less need fori 

" A.O. Bowles Verified Statement, pp. 3-B, "The plastics industry truly 
dependent upon r a i l transportation for the movement of product from productic 
to customer destinations" (p, 8); I.arry D. Ruple Verified Statement, pp. 
12-15, "Producers are almost totally reliant on the r a i l car for loading 
production, storage track for both loaded and empty, and movement to final 
destination and retum of empty cart.." (p. 13) . "No other means can be 
substituted or supply the multitude of logistics characteristics that r a i l 
represents." (p. IS) 

" A.O. Bowles Verified Statement, p. 7. 

*' EX Varte No. 346 iSub-No. 24), Rail C!̂ n>ra1 gyemprion tiiithnriry -- ; 
Miscellaneoua Manufactured rommodirif.^ 6 I.C.C. 2d 166 at 201 (1989). In' 
notice of proposed rulemaking in that same proceeding, the Commission note'd̂  
that -the length of haul is a major economic measure of the relative potenti 
of competition between r a i l and truck, as rails tend to have the competitivj 
r-ost adv,intag« over long-^r distances and ' rucks their relative potential 
advantage over shorter distances," jJiid-, Notice of Proposed Rulemaking, 
served February 9, 1988. 
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=pe.d, etc. But waterbome traffic i . tightly confined along fixed 

waterv,ays, „i.h a u„i,., „.,n and pattem of pathways acros., th, 

country. Although i t i s theoretically possible use transload.nc 

between trucks and barges to reach points not on water, I .understand 

that this is rarely done for chemicals or plastic, traffic,, for 

reasons including the extra cost, the need to prevent product 

contamination, and the need to minimze th. risks of handling 

hazardous materials, m addition, waterbome traffic i s subject to 

seasonal interruptions «,d uncertainties ,e,g,, from winter ice and 

blockages in parts of th. country,, Therefore waterbome traffic 

Offers l i t t l e cr no .ubstitution for major categories and directions 

Of r a i l carriage." 

The verified statements of A,o, Bowles, Jr., and Larry D. Ruple 

on behalf of the Society of the plasties Industry, inc. in this ca.e 

I Show Clearly the distinctive nature of r a i l service for most plastics 

cand chemicals, as well as other freight, 

".y Statement focuses on those types of freight which, because of 

=ir types and locations, rely on rail carriage. They include 

BUstics and chemicals concentrated in the Texas coastal .area, as well 

- variety of shippers on the Central Corridor between Denver end 

west coast. 

|me"/^r7-8 "-"^ Bowle/verified 
B P the S'̂ s. h« never bel^ °' P'"'^" " ' ' i " ' ' distribution m has never been a major factor for several reasons." (p. 7) 
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I t i s my understanding that the definition of markets in this 

case is not a principal area of disagreement among experts and 

officials. Accordingly I have been happy to join Dr. Willig in not 

developing a detailed discussion of market definition. Richard 

Peterson and Richard Barber, witnesses for UP/SP, treat corridors, 

shipping points and regions as a meaningful basis for assessing 

competition. My di.scus.ion join, in that approach. 

But I would .tre.s that many .hipping point, may actually be part 

of more than one genuine market, becau.e the two or three railroads at 

them go in different directions and to different destinations. 

Three Level, of Market.. Market,̂  can be considered on 3 levels, 

ranging from broad to highly specific. They include whole regions, 

major traffic corridors, and specific shipping points or 

origin-destination pairs. 

1. Some of the relevant markets include whole corridors, 

particularly between Houston and New Orleans, between Houston and 

Memphis and on to St. Louis, and in the Central Corridor between 

Denver and Oakland. 

2. Many relevant markets are much narrower, including specific 

origin-destination pairs. Moreover, for some of them the relevant ^ 

traffic i s in just one direction (that i s , outgoing or incoming). 

In many of these cases, the geographic scope of substitution and 

competition is precisely defined. The product dimension is commonly 

less exactly specified, because a given shipping location may handle 
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Of types Of cargo. Vet many shipping locations actually have 

one product/Shipper, and so the product type i n effect .s 

t i g h t l y defined as well, 

- oan also define region-wide markets, where whole ra.: sys-e-s 

interact „ d carry out strategic choices, 

^ l ^ ^ ^ L ^ L ^ " """'"''y ^-«' ̂ = Of Th. 

applying the above analysis, and now tuming . o l Z : ^ , . , 

competition. 

I n Corrider Market. 

- ^or corridors, the merged railroad would have high shares of 

" a f f i c i n tne „ouston-»,„ Orleans and „ouston.„emphis-st, .ouis 

..corridors. As shown i n „r. .eterson. Verified statement (p. ,eo^ 

. ĥe pre-merger combined UP and sP shares of a l l t r a f f i c i n the ' 

[Houston-New Orleans corridor was 

^ouston-Memphis corridor was 
in 1994, and the share in the 

The merger affects a large nu^er of narrow marketc, both 

Jippmg points and oriqin-de«:r i r,=̂  • 
I wiigin oestination pairs R»̂o,̂r,,- • 
%• P^irs. Recognizing this, the 

fe-- included elaborate discussions of these markets and the 

| - - prevent monopoly eff.c.s, cr. Wiu.g 

«Ohs that the cures would be complete. . 
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Yet Mr. Crowley provides extensive evidence that many markets 

will undergo substantial rises in market power. In 2-to-l markets, 

competition w i l l probably v i r t u a l l y cease, and BN w i l l gain few 

customers. «7 In 3-to-2 markets, the loss of competition w i l l be 

severe even i f the remaining duopolists do not adopt coordinated 

behavior. That i s obvious from the reduction in numbers. I t also i s 

starkly reflected in concentration evidence. Mr. Crowley calculated 

the HHI for r a i l movement of Gulf Coast pl a s t i c s pre- and post-merger, 

and they are extremely high -- for polyethedone, from 2440 pre-merger 

to 4075 post-merger and for polyp.ropylene, from 3275 to 5778. Both of 

them would d i r e c t l y violate economic and antitrust c r i t e r i a for 

competition. 

In these many markets, the merger would therefore be unacceptable 

and would require direct actions to maintain competition. Dr. Willig 

says instead that the merger has no monopoly effects whate' ar; ' 

rather, he says, i t w i l l promote competition. Note, however, that Dr.'̂  

Willig-s conclusions are based not on his own analysis, but rather on 

his e s s e n t i a l l y u n c r i t i c a l acceptance of the conclusions of UP 

At best, using reasonable assumptions about the share of available 
Zi*'' " ^ l captured by the BNSF railroad using i t s trackage rights . 

obtained from the UP/SP, the BNSF would gain 90 percent of the traffic movingj 
to the relatively few destinations exclusively served by the BNSF and 50 1 
percent moving to interchanges served by BNSF and at least one other railroai] 
These are the assumptions used by both the UP/SP in their traffic dive-sion 
T r - T " . T ^ M'̂- Crowley in his Verified Statements for NITL, CMA and SPI. 
Richard Peterson, however, in his analysis of competition for chemical 
traffic, bases many of his observations and conclusions on the inconsistent , 
and nignly implausible assumption that BN will win every possible customer ti 
a i l destinations. 
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P'-nnel ,pr.„..,,,,, ^ ^^^^^^^^^ 

'"o-tailroad markets are hotly co.etitive. 

statement, page 641-42 - t 

P 3 "1 «, . have already discussed above whv - „v 

vi«„ the principal examples do not shed 

l^^ely to enter and compete strongly in thi, case • ,See mv 

-cuss.Oh Of the southem Corridor and Powder . v e r Basin examoles 
above.) * * 

Dr. Willig.3 rejection of HHI evidence H 
evidence here conflicts with his 

stated views durino I<3B« O-. 
uxmg 1989-91, when he was the nhi^f 

, . ® Chief economist at the 
- " ^ ^ s t .Vision and leading the revision of th, . v i s i o n . Merger 

— n e s .issued i n i . . . He supported the validUy of the 

economic stemdarrfc 

- ^ ~ n including the 2,000-threshhold.I 

m Showing the likelihood of i r . . i rec . or direct 

collusion." But his Verified statement in th• 
Of tho, "^^^ "° ""^n^ion 
Of those standards nor of the fact that the m 

L . . . '"^'^^^ ' ' i l l ^ « « e values 
that are a multiple of 2 ooo in m 

^ 2,000 m many important markets 

In his previous approach 

iu." M°d"" =̂ '«"',r;;'LT''"°" "»>• -p-"^. tn. 
»•» A. Ordover .nd Robert D uii, entry; hi. joint 
gl»n.., A Brief Surv.".'̂ i„"̂ J."!; .nd the l ^ r ^ . f ^ ^ r ' 

g>="̂ ŝ.̂̂ :Lû "̂ô":̂^̂''̂  V"""" '"'"'y cocked i„ 
jH. st...:s;-- - overcome :Lre"rr;'br"k"':"f.: I 
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ess 

e. In Larger Regional Market. 

Beyond these specific market pattems lie the larger regional 

presence and layouts of the two major westem railroads after the 

merger. I t is fully recognired in the industry and the business pr 

(and among experts) that each railroad system will now have its main 

home areas and corridors, where i t holds Inng-established dominance 

and superior resources. 

The competition will not be evenly spread throughout a general 

westem-U.S. market (although there are of course numerous overlaps 

between these duopoly railroads, including overlaps that may arise 

from the attempts to use trackage rights to create competition). 

Instead, competition wi l l be at the edges of the main home areas of 

the duopolists. Also, in many of the specific markets, there is a 

marked imbalance between the dominant railroad and it s one or two 

competitors. 

These spheres of interest and unbalanced competition give the 

railroads strong incentives to avoid trying to mount hard competitior 

in each others' home areas, corridors and markets. Each railroad 

respond against a challenger by retaliating against i t in many othei 

specific markets throughout the west. The net gains to BNSF or UP/Sl 

from invading the other's home markets will therefore usually be lc 

or negative. 

The deterrents to competition are sharpened because strategic| 

price discrimination i s common throughout the railroad industry. 
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rates are negotiated between railroads a.nd individual customers, based 

on individual demand and cost conditions. Sophisticated 

discrimination i s the way of li f e . That can be healthy and 

pro-competitive when no firm dominates. The discounting by a l l fir.,s 

promotes healthy, flexible pricing. But, a. I noted in Part :, po.nt 

7 iibove (DD. \ .-u- 1 
), tne literature indicates that discrimination can 

suppress competition when it is used extensive . ^ 
uoea extensively and systematically by 

the dominemt firm. 

Therefore these railroad duopolists know that dynamic pin-point 

pricing will be used freely in multipl.-market pattems, in order to 

protect the core customer base and home markets against competition 

fro. -outside,. Even i f two e ^ l - s i z . d railroads use the weapons 

head to head .gainst each other, the incentives t i l t them toward 

»utual restraint and against invading each others, main regional base, 

Z l L l ' * " ' " " i a l Entr«>t To Track.a.-Right. 
^ ^ j ^ t ^ d I t «.y Choo.. Hot TO Ent.r Or To Co»p«. 

m the context of trackage rights, BNSF will be a p o t e ^ 

p r a n t into trackage-rights markets, an outsider which may ,or may 

jo^. seek to enter many or a l l of the Texas-coast-related markets, the 

prel-oenver-west-coast corridor, and other markets. BNSF faces 

barriers against i t s entry, as I discuss more fully below, and i t 

|1 also need to consider the likelihood ot multiple-market 

illation by UP/SP. 
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As I will discuss, BNSF actually has scant prospects of 

successful entry, even i f i t were strongly motivated tc try. 

Therefore BNSF will have particularly strong incentives to draw back 

and focus on keeping out of battles with UP/??, working instead to 

develop and protect i t s own home-area regional operations. . 

Even i f instead the trackage rights were entirely effective in 

giving BNSF a fully equal competitive status with UP/SP, there would 

s t i l l be strong incentives for BNSF not to compete fully on those 

corridors and in those markets, a. is explained in the following 

section. 

I I I . AMONG POSSIBLE REMEDIES FOR THE MONOPOLY EFFECTS, THE 
CURRENTLY-NEGOTIATED TRACKAGE RIGHTS WILL NOT CURE THE 
PROBLEM 

1 have considered carefully th<i trackage rights (and limited 

divestiture) that UP/SP has negotiated with BNSF. These rights have 

been candidly offered by UP/SP in recognition that the merger will 

otherwise have sharp and widespread monopoly-increasing effects in a 

large number of substantial markets for railroad services. The 

trackage rights function solely as an entry-permitting method. That 

makes them similar to the formal opening of entry into 

telecommunications and airlines markets: entry is now permitted, as aj 

legal matter. 

Two main economic questions need to be asked and amswered: 
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1. I f BN̂ F attempts to ente., would the trackage :.-ig.hts put BN'SF on 

a f u l l y equal competitive footing in a i l markets, immediately able to 

match UP/SP i n a l l dimensions of service and price? 

2. I f not, w i l l BNSF actually take advantage of such opporfjr.ities, 

in order to compete at a l l i n every one of the relevant markets? 

The answer to both questions is No. BNSF is unlikely to enter 

and offer hard competition i n many or a l l of these markets. Even where 

i t doo. t r y to enter, BNSF is l i k e l y to face substantial disadvantages 

in many or a l l of the trackage-rights markets, so that i t may f a i l or 

at least compete less than f u l l y . 

1. BNSF Faces At Least Foui.- Typ.. Of High B a r r i e r s , And So 
The Trackage Right. Wi^l Not Let BNSF Enter 
SucceBBfunv Into Manv Or All of 77,̂  Rfl-^ynnr NnrTrrrn 

Some limit a t i o n s of the trackage rights are already well-known, 

•nd I w i l l not - r / to cover a l l of them here. Th^ economic role of 

^chese rights i s the attempt to make i t possible for an outside 

railroad to extend i t s e l f as an effective entrant against an incumbent 

Jominant railroad, using that dom.inant railroad's roadbed. 
It.* 

But the trackage rights remove only one type of barrier -- the 

|ysical barrier -- against entry. They passively open up the outside 

Llroad-s physical access to some shippers on some parts cf the UP/SP 

Llroad system. i f there are no other economic barriers or 

lavantages, then the potential entrant may t r y to become an actual 

It into the trackage-rights markets. .But instead, the potential 
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entrant may not try to enter at a l l , or i t may make mild efforts to 

serve some shippers on some routes. 

BNSF'j entry and survival will depend on its obtaining enough 

traffic density. That is the standard determinant of success in 

netwoik-based industries such as railroads. Only by gaining quickly 

as much traffic flow as UP/SP already has might BNSF acquire an equal 

economic footing with UP/SP a. a conpetitor (apart from BN's other 

disadvantages). 

Because instead BNSF in practice will be deprived of such full 

density under the Trackage Rights Agreement, BNSF will be at a cost 

disadvantage. Knowing that, BNSF may rationally choose not even to 

try to compete in many or a l l markets. BNSF will consider its 

opportvmity costs, given by the retum. i t can obtain on operations in 

its own system. i f the retum. in the trackage-rights markets are 

less than that, then BNSF lacks economic incentive to try to enter 

those triarkets. 

Ox. top of that. BNSF will al.o f.c. four additional and different 

kind, of barrier.. Each of these other barriers i s , by itself, 

capable of deterring BNSF from entering many or most of the markets 

involved with trackage rights. These four types of barriers are: 

1. A simple exclusion from access to compete for certain customers. 

2. Oper.-tional difficulties in arranging to providr good-quality 

service along UP/SP's tracks. 
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4. Extra investment costs that BKSF must incur even before i t i s 

able t o s o l i c i t business from shippers. 

I w i l l now discuss each of t.hese b a r r i e r s . They are i n ad^.ticn 

to s t i l l other b a r r i e r s . I n fact there are. at least 14 categories cf 

economic b a r r i e r s th«t can deter entry i n large-scale, comple:c 

markets, i n c l u d i n g railroads.** 

BARRIER 1. BNSF'. i n a b i l i t y to .erv. m a j o r i t y of customer, i n t h . 

trackage-right, market.. 

Even i f i t enters, BNSF w i l l be unable to bi d meaningfully t o 

serve a large f r a c t i o n of the t r a f f i c i n the trackage-rights markets. 

The f i r s t reason i s that BNSF w i l l not be able t o serve a l i points 

along the l i n e s over which i t has trackage r i g h t s , but rather only the 

, 2-to-l por.nts. The second reason i s that many shippers at the 2 - t o - l 

Jpoints ship t o or from points exclusively served by the UP/SP. UP/SP 

^would therefore be able to use i t s veto power over j o i n t rates to 

p u r e that the t r a f f i c remains on i t s system rather than being 

verted t o the BNSF. BNSF w i l l therefore be relegated, at best, t o 

Tipeting f o r the small amount of t r a f f i c moving to destinations which 

exclusively serves, and a por t i o n cf t r a f f i c moving t o j o i n t l y 

srved destinations or interchange points. 

The extent of t h i s i n a b i l i t y to serve i s large. BUSF i s unable 

Uhe cutset t o serve 62 to 63 percent of p l a s t i c t r a f f i c frcm Gulf 

For surveys of the many sources of entry barriers, see Bain. Barri^r^ m 
""""Lition, especially ch. 1 but also chs. 2-7; Shepherd, The connmSo,<̂ |A 

^ r i f l l Prqanirarlnn. chapter il, wnere 14 sources of barriers are * •XsJ" ̂  
sed; and Scherer and Ross, Industrial Market srrnrrnr^ ch. 10. 

- 47 -



UP/SP system, as i t and BNSF adopt mutual restraint i n the larger 

duopoly interaction between them. 

In short, t h i s merger presents the Surface Transportation Board 

with a r e l a t i v e l y clear and unambiguous case; there is a 

preponderance of negative economic effects. The prices for railroad 

transportation services may be elevated at least 25 percent above 

costs on average, throughout much or most of the western U.S. 

The cost levels themselves might be reduced i n some parts of the 

UP/SP system, thanks to merger efficiencies. But the discussion by 

the applicants of those prospective efficiencies are only i n terms of 

gross amounts of gains. I t is instead the net gains that matter, 

compared to a l t e m a t i v e methods (long-term contracts, pooling, etc.) 

Those net gains may be small. The net gains may i n turn be offset by 

the general i n t e r n a l inefficiencies that may emerge i n both systems 

tmder the mutual r e s t r a i n t and moderate competition that UP/SP and 

BNSF are l i k e l y to adopt. 

Meanwhile the loss of competition w i l l also reduce the stimulus 

for innovation, aid i t w i l l decidedly reduce the freedom of choice for 

a large number of shipping customers. 

V IN MY OPINION, THE BOARD SHOUt.D APPROVE THIS MERGER ONLY IF 
* ĵ_jy;»m-T-Hi;f! ̂ TmfiTAWTI^T. anPlTIONi^T, PPorOMPKTTTT^n^ rONDITIgt^j 

Accordingly, the economic choice before the Surface 

Transportation Board appears to be clear. A merger that sacrifices 

competition, raises prices, reduces innovation, and reduces freedom oi\ 



The extent of this inability to serve is large. BNSF is unable 

ac the outset to serve 62 to 63 percent of plastic traffic fro.r. Gulf 

Coast origins, according to data prepared by Peabody.in the central 

corridor Denver-to-Ca^land, the exclusion of BNSF will be even 

greater, at 87.4 per cent." 

Further, many large shippers are locked into long term contracts, 

up to 10 years in duration, i f a substantial number (say, half) of 

shippers are locked into contracts in any year, then there is no 

substantial window of contract renewals which gives BNSF a chance at a 

large volume of traffic, enough to justify the volume of investment 

and related costs necessary to enter the market in appropriate scale. 

Finally, the trackage rights as now negotiated for BNSF would not 

enable BNSF the ability to "build-in- to serve shippers on nearby 

lines, currently, shippers that are on a Union Pacific line that is 

near to Southern Pacific line (or vice versa) can and do put pressure 

on union Pacific for lower rates by threatening to apply to the 

surface Tran.sportation Board for permission to build a r a i l spur out 

to the southem Pacific line or have the Southern Pacific build a line 

in to the location. The merger will extinguish this leverage, and 

will preclude this potential market from th« BNSF. 

See Crowley Verified Statement for SPI, 

** The economic basis of th»«« 
noted by Richard B. Petir^L ^r^aH 29. i " ; ; , ' ' ' " 
Application, that BNSF would c l Z H T ^ r r . l l i : \ T : J l T 
exclusively serves and 50% of th. traffic to Lutrarintercha;ge:"'""'°"' 
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theoretically supposed to give i t access." Even i f the barriers noted 

below are not considered, the shares of traffic from 2-to-l points 

that BNSF is likely to obtain are low: only 17.3 percent for 

movements via the Houston-to-Memphis corridor, and 8.2 percent for 

movement via the Denver-to-Oakland corridor, according to Peabody 

calculations. 

That wi l l automatically prevent BNSF from gaining traffic density 

enough to lower i t s operating costs toward a reieouable ability to 

compete with UP/SP. Looked at objectively, a barrier this severe 

[would be quite sufficient, in many or most other markets in the U.S. 

h 
[economy, to deter a rational entrant even from trying to enter. 

I 

[BARRIER 2. Operational difficulties in arranging high-quality .ervice 

tlong UP/SP' 8 tracks. 

The most obvious difficulty will occur in the Houston-to-Memphis 

jrridor, where t r a f f i c i s one-way southward on one route aa part of 

le whole corridor. BNSF trains carrying shipments from Houston 

rthward would face one-way traffic coming the other way. That would 

[lir. BNSF's tr a f f i c flow and irripede i t s efficiency and ability to 

pvide the desired quality of service. 

There are numerous other operational difficulties. In i t s 

Jatching role, UP/SP has incentives to retard BNSF's trains by 

of scheduling arrauigements which favor UP/SP's own traff i c . 
Jin practice, many shippers are already tied up in long-term contracts 
lUP and SP. That increases even further the degree of exclusion that BNSF 
face. 
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UP/SP will also automatically acquire valuable monitoring information 

about BNSF'S traffic. For scheduling purposes UP/SP will learn 

details about BNSF's shipments, and that will help UP/SP in trying to 

take away BNSF's customers. 

BARRIER 3. Hlgh.r operating cost, for BNSF, compared to UP/SP. 

TO assess the next barrier, Peabody has derived estimates of 

variable costs of service over key corridors. These reflect 

reasonable assumptions abovt the loads, car types, empty retums, 

trackage-rights fees, and switching charges. 

The result i s that on two corridors, BNSF's costs w i l l 

significantly exceed UP/SP's costs. On Houston-to-St. Louis (via 

Memphis), BNSF'S costs, according to Mr. Crowley, wil l be $2.12-$2.9C 

per ton (that i s , 13-37 percent) higher than UP/SP's coses. On that 

b.sis, BNSF would not rationally choose to use the UP/SP route. That 

will leave a l l shippers on that route facing a UP/SP monopoly despitej 

the existence of trackage rights. 

on the Denver-to-oakland corridor. BNSF's costs would be $3.53^ 

per ton higher, an 18 percent disadvantage. 

A cost barrier as large as this would probably deter rational 

potential entrants from most markets elsewhere in the economy, and 

there is no reason th.t BNSF could ignore this extra cost burden in. 

this situation. Even i f i t were irrational enough to attempt entryj 

some of the trackage-rights markets, one would not expect BNSF to 
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attempt and succeed i n making s i g n i f i c a n t entry i n t o the 

trackage-rights markets. 

In any event, t h i s b a r r i e r alone would give UP/SP a r a t i o n a l 

basis f o r r a i s i n g i t s own prices t o shippers by some or a l l of that 

cost d i f f e r e n c e . The supra-competitive p r i c i n g would be raised t o the 

l i m i t p r i c e , by some 25 percent average or possibly more. 

BARRIER 4. Extra investment cost, t h a t BNSP must incur even before i t 

can s o l i c i t bu.ine.. from shippers. 

Entering i n t o any of the markets w i l l require BNSF t o s t a r t from 

scratch, c r e a t i n g or enhancing i t s own i n f r a s t r u c t u r e , i n c l u d i n g 

switching and c l a s s i f i c a t i o n yards, f u e l i n g yards, crewing, and other 

storage and loading f a c i l i t i e s . " To enter s i g n i f i c a n t l y i n any 

markets at a l l , BNSF w i l l need t o enter at a large scale over broad 

^reas and c o r r i d o r s , i n order t o have a s u b s t a n t i a l and f l e x i b l e 
Iv 
^ u l l - s e r v i c e system t o o f f e r shippers. 

That w i l l require BNSF to make a large volume of new investments, 

h i c h bear high degrees of r i s k since they depend on BNSF's gaining 

oirge shares of the t r a f f i c (which i s h i g h l y u n l i k e l y , as I have 

h 
^ t e d ) . I would note f o r c o n t r a s t , and in a note of s k e p t i c i s m , that 

chard Peter3on of Union P a c i f i c i n h i s depos i t i on s a i d that BNSF 

An example of the costs that must be invested in advance is the need for 
I f . invest in training their crews to handle hazardous chemicals. That 
ge costs are large is indicated by Department of Transportation regulation.^ 
filing the required training, as shown at Section 172-702, Subpart. H 

ling, of Research and .Special Programs Administration, 49 CFR„chs 
1.-93 Edition) , pp. 407-409. . .,^4 
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would not need to make significant investments." The risk is a l l the 

greater because i t is a gamble on getting large future volumes of 

traffic. BNSF wil l have to make those investments in advance of 

obtaining any actual customers. 

The investments will be in the nature of sunk costs, which BNSF 

would not be able to recover i f i t is forced to exit the market. Such 

sunk costs are particularly strong deterrents to entry." They alone 

would probably deter BNSF from trying to enter a significant portion 

of the markets, let alone every one of the markets. 

In summary, BNSF faces at least four separate ranks of barriers 

i f i t seeks to use the trackage rights." Each barrier would probably 

prevent entry by i t s e l f , and each one would cripple BNSF as a 

competitor even i f i t irrationally did try to enter and compete. 

Taken together, a l l of these barriers make i t virtually certain 

that BNSF will not enter significantly in any markets. I t is even 

less likely that BNSF would try to enter every one of those markets 

and corridors, as UP/SP and i t s witnesses predict. Therefore, any 

expectation that the trackage rights wi l l cure the monopoly impacts ofj 

this merger is not in touch with economic and business reality. 

'* Peterson deposition transcript at 1058-59. 

" Baumol, Panzar and willig, mnrffiatable Markftta, chs. l and 2. 

" S t i l l another deterrent is that tendency of a carrier holding a domii 
position to make a shipper give all of its business to the carrier, even fi 
other locations. That-amounts to a uae of leverage to extend control fromj 
market to others. 
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2. BNSF May Not Actually Be A Committed Prospective 
Compa ti t-.r^Y 

There appear to be signs that BNSF i s not f u l l y committed t o 

providing hard competition against UP/SP by using trackage r i g h t s . 

Indeed, I understand t h a t BNSF di d not seek the trackage r i g h t s from 

UP/SP i n the f i r s t place, and that there i s also evidence that could 

be construed as r e f l e c t i n g a reluctance on BNSF's part t o enter 

p a r t i c u l a r markets w i t h i t s own equipment using i t s trackage r i g h t s . 

Meanwhile, BNSF has long-standing p r o f i t a b l e operations and prospects 

i n i t s main e s t a b l i s h e d service areas. And a s u b s t a n t i a l aggressive 

^entry by BNSF i n t o UP/SP's home areas v i a trackage r i g h t s may s t i r 

>/SP r e t a l i a t i o n i n other markets, i n c l u d i n g BNSF's core markets. 

3. S o u t h e m P a c i f i c I s A Maverick Competitor, Whose 
Removal Bv The Merger W i l l Reduce Con^pet-ition 

Both the research l i t e r a t u r e and antitrust p o l i c i e s recognize the 

iportance of maverick f i r m s . " Tnese d i s t i n c t i v e competitors 

g u l a r l y depart from the shared values and i n t e r e s t s t h a t o f t e n lead 

a joint-maximizing of p r o f i t s by the few firms i n t i g h t 

Lgopolies. Maverick behavior i s e s p e c i a l l y l i k e l y when a f i r m i s 

Sder unusual pressure, so tha t i t s incentives t i p i t toward 

.c^e-cutting against the others rather than c o - e x i s t i n g comfortably. 

A maveric)c has been recognized in the economics and a n t i t r u s t l i t e r a t u r e 
•h' independent and unruly firm, which tends to depart from rhe patterns 
jblished by other firms. Mavericks are often strong influences toward 
Jtive competition, rarher than being merely irresponsible or t r i v i a l -
tcipants. An example ia Southwest Airlines, with i t s willingness to break 
• • t t l e d line.9 and pricing patterna. Public policies (for example, the( 
l ^ ' ^^ i r r Guide linea issiidd by the Antitrust Division) made provision f o r ^ 
jter rules to protect the independence of mavericJc competitors 
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southem pacific has been i n that hard-pressed maverick's 

situation, with disadvantages which Dr. W i l l i g and other UP witnesses 

discuss i n d e t a i l . Accordingly, Southem Pacific's behavior has been 

„ore independent, with a greater willingness than Union Pacific and 

BNSF to resort to price-cutting." 

The merger w i l l remove that maverick railroad and i t s effect i n a 

large variety of markets. As one indication, Richard Davidson, 

President of the Union Pacific Railroad, apparently 3aid at a chemical 

industry association meeting that the Union Pacific planned to bring 

southern pacific's aggressive pricing ("cash flow pricing") to a stop 

after the merger.** 

4 source And Destination Competition Are Minor Possible 

T ^ . l t e , Which W i l l Not Remove The Merger's Monopoly 

Tiffacta — 

UP o f f i c i a l s and witnesses say that any monopoly-raising effectsj 

of the merger w i l l be n u l l i f i e d by source and destination competiti 

faced by shippers. This argument has an element of logic, because 

source and destination competition are conditions which might have 

some e f f e c t . 

yet i n thi s case these elements would of f e r no significant 

protection against the strong monopoly effects. At the most, these' 

^.other example i - - ^ ^ T l ^ ^ 
Northwestern ^^^^.J^^^g,,"'?. carefully discusaed and then 

Exh. 24. , f 

see SPI witness Johnson". Verified Statement (SPI V.S.-6), p. 
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forms Of competition are only indirect influences on transportation 

prices. some element of them may be present i n some situations, but 

extreme care must be used i n evaluating such claims on the basis ot 

detailed evidence that such competition is f u l l , ..hard" competition. 

Moreover, the geographical concentration of chemicals and plastics 

producers, and of the UP/SP dominance over the Gulf Coast area, means 

that the merger, i f anything, would diminish source competition, 

indeed, the UP/SP has entered a stip u l a t i o n with the Kansas City 

southem Railroad that there i s at present source competition 

permitting some shippera on UP lines to switch or threaten to switch 

^production to f a c i l i t i e s on the SP (or vice versa) i n order to obtain 

fining leverage i n negotiating r a i l rates or services. Any such 

^ x i s t i n g competition between the UP and SP wculd, of course, be 

Letely eliminated by the merger except i n the unlikely event ENSF 

itered the market, and then only at the r e l a t i v e l y few 2-to-l points 

p h i c h BNSF would obtain access under i t s agreement with the UP/SP. 

The UP materials include rosy opinions, but they provide no 

jni f i c a n t tangible evidence that source and destination competition 

Ll actually be a sig n i f i c a n t force i n many markets, much less i n a l l 

them. The effects are l i k e l y to be minor at best. And they would 

iigh against the larger loss of competition throughout the 

U.S. 

iwe: 

bPrn 

fa.. 
T̂he anecdotes provided by Mr. Peterson and dthers generally focus 

^^theoretical ability^^of a r a ^ f i i ^ of a product to choose among""* 
-ajofeU" 
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'ill 
, Even i f such choices are available i n 

^ T n l . . . e . e . . e =..ce . . . 

,„„e cases c= receivers, the 

• .H, delivered pric. at which the product 
be to constrain the delive y 

• „ While such destination market 

. snipper's 
•oht place a l i m i t on the con*ination ot tne 

,„.lnation, the 
product price and the transportation 

ded says nothing about whether the shipper or 
exan^le provided says ^ ^^^^ ^^^^^^ 

.eilroad has t h . greater hargaining leverag 
of the delivered price. 

portion t h . shar.d p r o . i t component 

.e-r as a general „.tter, however, that the proposed ^ r g e r , 
° , . including t h e i r regional dominance i n 

ir.r. nP/SP's dominance, inciuainy 
increasing UP/SP ^,,^aining power shippers might 
.he Gulf coast, w i l l diminish whatever bargaini 

have in this respect. 

,U,ers from numerous e a r l i . r r a i l r o a d mergers, i n 
This merger d i f f e r s 

w effects have been r e l a t i v e l y l i m i t e d and 
whicn the tnonopoly effects ,,ficiency and other 

ctable without undermining the main gains m efficiency 
correctable with proposed Southern , 

. Rather, t h i s merger seems more l i k e 

- early iSBOs, where the monopoly i^pa-^ 
Pacific/Santa Fe merger o. the early 

were large. substantial, oni 
The sum of reduced competition in t h i s merger ^ 

levels one i s the specific :os.es i n markets on the | 

at least twc levels. Denver-Oakland 
, .n. Houston-Memph.s-St. Louis, and Denver 

uous-on-Mew-Orleans, Housco 
^ level is the probable larger reductions m 

corridors. The second level 
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,„„,..ition from mutual duopoly re s t r a i n t hy the UP/S. and BHS. 

..roughout t h . western U.S. « is detailed ahove, t h . proposed 

^.^ianed w i l l be ineffective as a 
trackage r i g h t s , as they are now designed, 

cure for both of these effects. 

, _ HTRHHR PRICES AS WELL AS LOWER 
TV THE MERGER WILL RESULT IN HIGHER PRi 

^ E f i E E Q B M W J C I L J l l L ^ — " 
.r™«ated with reductions i n competition, at three 

This merger is permeateo wicn 

. . j o i n t s several main corridors, and i n the 
levels: s p e c i f i c shipping points, sever 

„ c The resulting rises 
larger duopoly setting of the entire westem U.S. 

in railroad p r i c i n g are l i k e l y to be .substantial. 

we have d i r e c t evidence of the minimum price increases that w i l l 

•H.nc^ i s the cost disadvantages that BNSF would have, 
[occur. That evidenco i s tne co» 

ir,rr rrackaoc rights along the three 
ven i f i t were to enter using trackage g 

« qt Louis and Denver-Oakland. Those cost 
forridors: Houston-Memphis-St. Louis, 

disadvantages f o r BNSF are on the order of 2S percent. That 

^ percent gap i n turn indicates the minimum l i . i t price that UP/SP 

. I d r a t i o n a l l y adopt. Other corridors may have similar results but 

.ave not seen specific evidence about them. 

unlikelv to enter those in f a c t , BNSF i s extremely unliJceiy 

• Hr markets at v i r t u a l l y any price. Therefore a 25 
ickage-rights. marKecs 

rhns*» routes i s actually an rTD/cD'«! orices on tnose tutn.^ ;ent r i s e :ra UP/SP s pru-c 

• . of the l i k e l y actual increment. Moreover the effects 
restimate of the i i i ^ e i y 

throughout much of the , 

1 

i r d h ighe r p r i ces are l ik 'T ' ly t o be ppre ad 

57 



competition, raises prices ------es -—ova-io- , • * • 
*̂  ' .--es —-evasion, anc reduces freedcr, of 

Choice i s different from most ea r l i e r mergers considered by the ICC. 

w.here the benefits were generally positive and the re..aining 

competition was s t i l l substantial. Here (as in the proposed 1980s 

southem Pacific-Santa Fe merger) t.hey are negative and a let of 

competition w i l l be eliminated. 

one cure i s divestiture of pa r a l l e l lines. Altematively. t.he 

trackage rights might conceivably be revised and extended, so as to 

put BNSF on a f u l l y competitive footing in at least a significant 

number of markets. The rights would neeo , be framed so that they 

actually overcome the four high barriers that BNSF must face, and also 

overcome BNSF's incentives to stay out and adopt cooperative behavior 

with UP/SP. 

If the Board approves this merger, i t should require substantial 

pro-competitive changes in the merger, such as those suggested above, 

as conditions for approval in order to enhance ec..o,nic welfare and 

promote effective r a i l competition. 
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to reviews I have undertaken on behalf of The Society for the Plastics Industry, Inc. and the 

Chemical Manufacturers' Association. Others were undertaken for NITL alone. 

The remainder of this Verified Statement and exhibits summarizes the results of my fmdings 

and is organized under the following headings: 

n. Sunmiary and Findings 

in. UP/SP Merger Application Fails to Address Substantial Concems 

rv. UP/SP-BNSF Settlement Agreement Does Not Provide A Replacement For 
Competition Lost By The Merger 

V. SP Stams As A Viable Railroad 

VI. Competitive Impact Of Proposed Merger on Transportation Rates 
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I. INTRODUCTION 

My name is Thomas D. Crowley. I am an economist and President of the economic 

consulting firm of L. E. Peabody & Associates, Inc. The firm's offices are located at 1321 

Cameror Street, Alexandria, Virginia 22314. My qualifications and experience are anached 

as Appendix A to this verified statement. 

I have been requested by lhe National Industrial Transportation League ("NITL") to review 

the Raikoad Control and Merger Application filed by the Union Pacific Railroad Company 

("UP") and the Southern Pacific Transportation Company ("SP") before the Surface 

Transportation Board ("STB") in Finance Docket No. 32760. The purpose of my review is to 

evaluate the impact the proposed merger will have on existing rail transportation competitive 

options. In making my evaluation, I reviewed the UP/SP merger application including the 

I comprehensive UP/SP-BNSF '̂ settlement agreement which was designed to preserve the current 

[competitive balance between the railroads.2̂  I also evaluated the amount of traffic available to 

[BNSF pursuant to the UP/SP-BNSF settlement agreement and the viability of the BNSF 

Operations over the ttackage rights covered in the UP/SP-BNSF settlement agreement. I have 

Evaluated the financial viability of the SP in the recent past. I have identified the non-Class I 
1 
railroads where, after the merger, UP/SP's ownership will exceed 50 percent. Finally, I 

icplained the potential harm to competitive prices from the reduction of rail competition in the 

test to two large railroads (i.e., UP/SP and BNSF). Certain of these reviews were identical 

BNSF refers to the Burlington Northerrj Railroad Company and The Atchison, Topeka and Santa Fe 
Railway Company. 
,My analysis is based on my review of the UP/SP's merger application and supporting workpapers, the 1994 
Coste<i Waybill Tape provided to me by the ICC, the workpap̂ r's -siipportins the BNSF'SvDecembcr 29, 
1995 submission in this proceeding, UP/SP responses to interrogatories, BNSF responses to interrogatorieŝ  

Jand the settlement agreements between UP/SP and several westem railroads (including BNSF). 



on behalf of The Society for the Plastics Industry, Inc. and the 

t̂ion. Others were undertaken for NITL alone. 

n. 

in. 

rv. 

V. 

VI. 

inis Verified Statement and exiiibits summarizes the results of my fmdings 

.iized imder the following headings: 

Summary and Findings 

UP/SP Merger Application Fails to Address Substantial Concems 

UP/SP-BNSF Settlement Agreement Does Not Provide A Replacement For 
Competition Lost By The Merger 

SP Status As A Viable Railroad 

Competitive Impact Of Proposed Merger on Transportation Rates 



n. SUMMARY AND FINDINGS 

Based on my review of the UP/SP merger application as well as the workpapers and data 

ubmitted by UP/SP and BNSF, my fmdings and conclusions are as follows: 

1. The UP/SP-BNSF settlement agreement does not provide a replacement fox the rail .! 

competition lost by the merger. 

2. The merger will potentially impact $2.6 billion in revenues from shippers at "2-to-r | 

locations. 
I 

[ 
3. The UP/SP-BNSF settlement agreement does not address 25 locations where competition 

will be reduced from two (2) railroads to one (1) railroad ("2-to-r locations). In 

addition, the UP/SP-BNSF settlement agreement does not identify how BNSF service 

will be provided at 23 "2-10-1" locations. 

4. The UP/SP merger will eliminate 179 competitive routes to and from "2-to-r locations. 

'5. If the merger is approved, all settlement agreements between UP/SP and other railroads 

should be made a condition of the merger. 

[6. The merger of the UP and SP will result in UP/SP's complete ownership of 5 non-Class 

I railroads. In addition. UP/SP will gain control of more than 50% for 2 other non-

Class I railroads. 
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n. SUMMARY AND FINDINGS 

Based on my review of the UP/SP merger application as well as the workpapers and data 

submitted by UP/SP and BNSF, my fmdings and conclusions are as follows: 

1. The UP/SP-BNSF settlement agreement does not provide a replacement for the rail 

competition lost by the merger. 

2. The merger will potentially impact $2.6 billion in revenues from shippers at "2-to-r 

locations. 

3. The UP/SP-BNSF settlement agreement does not address 25 locations where competition 

will be reduced from two (2) railroads to one (1) raikoad ("2-to-l" locations). In 

addition, the UP/SP-BNSF settlement agreement does not identify how BNSF service 

will be provided at 23 "2-to-r locations. 

4. The UP/SP merger will eliminate 179 competitive routes to and from "2-to-l" locations. 

5. If the merger is approved, all settlement agreements berween UP/SP and other railroads 

should be made a condition of the merger. 

1̂6. The merger of the UP and SP will result in UP/SP's complete ownership of 5 non-Class 

I railroads. In addition, UP/SP will gain control of more than 50% for 2 other non-

Class I railroads. 



7. The BNSF does not have access to enough traffic in either the Central Corridor 

(Between Denver and Califomia) or the Houston-Memphis Corridor to effectively 

replace the rail competiuon from the nvo merging railroads. 

8. BNSF's wimess Uwrence estimates that the LT/SP-BNSF settlemem afreemem will 

provide BNSF access to $1,812 million per year in additional traffic. When properly 

stated, however. BNSF wUl have access to only $258 million per year in additional 

traffic. BNSF's revemie per mile firom the market access will be substantially less than 

BNSF's system average revenue per mile and cost per mile as shown below: 

1. Market Access Revenue 

2. BNSF System Average 
a. Revenue 
b. Costs 

"TCnounT' 
Per Mils 

(2) 

$67,990 

$246,369 
$210,316 

Source: Exhibit (TDC-9) 
J 

9. The BNSF will not have sufficiem traffic available to operate trains effic.emly ov« 

Houston-Memphis corridor. Traffic available to BNSF, including the rerouting ofl 

from BNSF's own lines, will equal only 1.2 million tons per year o. an equivak 

0.6 loaded trains per day. In order for BNSF to operate this line segmem. BNSJ 

require aggregate infrastnicmre invesmiem of approximately $97.5 million 

million per year). 
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10. The BNSF will not have sufficient traffic available to operate trains efficiently over the 

trackage rights between Denver, Colorado and the Oakland/Stockton, Califomia 

("Central Corridor"). Traffic available to BNSF, including the rerouting of traffic from 

BNSF's own lines, will equal 2.2 million tons per year or an equivalent of 0.85 loaded 

trains per day. In order for BNSF to operate over die Central Corridor. BNSF wiil 

require aggregate infrastmcture investment of approximately $183.6 million ($36.1 

million per year). 

11. The BNSF's costs of providing service between Houston and St. Louis, utilizing the 

Houston-Memphis Corridor exceed the variable costs incurred by UP or the variable 

costs of BNSF when routed over its own tracks. The BNSF's variable costs equal 

$13.69 per ton when routed over the Houston-Memphis Corridor and $12.53 per ton 

when routed over its own tracks. The UP's variable costs between Houston and St. 

Louis equals $11.57 per ton. Thus, die floor for competitive prices after the merger will 

be raised. 

12. The BNSF's costs of providing service over the Cenu l̂ Corridor exceeds the UP's 

variable costs. BNSF's variable costs between Denver and Oakland, including the 

trackage rights payments, equal $23.62 per ton while the UP's variable costs equal 

$20.09 per ton. 



13. BNSF's compensation to UP/SP for trackage rights (3.0 to 3.48 mills per gross ton-mile) 

exceeds the UP/SP's costs and provides a piofit for die landlord (UP/SP). Trackage 

rights compensation based on costs should be set at 1.48 mills per gross ton-mile. 

14. The adjustmem mechanism for die trackage rights compensation based on 70% of die 

change in die Rail Cost Adjustment Factor, excluding productivity ("RCAFU") exceeds 

the UP's and SP's actual change in costs, dius providing a further v ludfall to UP/SP. 

The adjusttnem mechanism which most closely tracks acmal cost changes is die Rail 

Cost Adjustment Factor. iflsliJllmg productivity ("RCAFA"). 

15. The merger of die UP and SP will cause major competitive harm to westem shippers, 

even if die provisions of die UP/SP-BNSF setdemem agreemem are made a conditionj 

of the merger. 

16. Prior to die amiouncemem of die UP/SP merger, SP claimed diat SP was a growi 

railroad widi an improving serN'ice and financial condition. In diis merger (as widi 

proposed merger of ATSF and SP in die mid-1980's), SP is now claiming diat SPj 

service is degrading and SP cannot meet its financial needs. 

17. The UP/SP merger will result in less competition for rail transportation in the West 

United States because BNSF will not bc an effective replacemem for lost compcuuc 

Due to market concentraUon. more potential for ami-competitive rate actions 

possible. 



m. UP/SP MERGER APPLICATION FAH.S TO ADDRESS 
•f;̂ m.STANTIAL CONCERNS 

The UP/SP have claimed diat die BNSF access agreement provides effective competition at 

"2 to r poims. However, as shown in diis Verified Statement, UP/SP-BNSF settlemem 

agreement will m permit BNSF to be an effective competitor. 

In diis section of my testimony, I quantify die amoum of traffic diat would be adversely 

affected by die merger, assuming die narrowest defmition of a raU market. In light of my 

conclusion diat die BNSF access agreemem will nQt provide effective competition at "2 to 1" 

points, 1 would note diat diese are die same procedures diat I used in presenting evidence on 

behalf of die NITL in die BNSF merger proceeding,̂ ' which were credited by e Intersute 

Commerce Commission ("ICC") in concluding diat diere would be adverse competitive effects 

at such locations as Amarilio, TX and odiers. (BN/ATSF Decision, page 84, Unprinted) 

This section of my testimony addresses diese concems under die following topics. 

' A. Locations and Routes Impacted By UP/SP Meiger 

B. Locations Not Covered by UP/SP-BNSF Agreemem 

r C. SetUement Agreement as Mergĉ  Conditions 

D. UP/SP Ownership of Non-Class I Railroads 

i c e . Finance Docket No. 3254Ci; decided August 16. 1995. Unprinted C B N / A T S J ^ I ^ 



A. LOCATIONS AND ROUTES 
^MPACTPn RV UP/SP MERGER 

The UP and SP rail lines overlap in several western states where for numerous locations, 

die UP and SP are die only nilioads to serve diat location. A schematic of die parallel lines 

of die UP and SP is shown in Exhibit_(TDC-14). I have reviewed each location joinUy served 

by UP and SP to identify die traffic diat will be impacted from die merger of die two railroads. 

From my review I have identified die locations and routes wiiere UP and SP compete for traffic 

and. dierefore. competition will be eliminated after die merger. As discussed below, since die 

BNSF access agreement will HQI provide a effective replacement to die competition currendy 

existing between LT/SP, diese locations and routes will sliU suffer a less of competition after 

the merger. 

i 

The procedure to identify die locations and routes impacted by die UP/SP merger involved j 

the analysis of two data bases. First, locations joindy served by UP and SP were identified fromj 

publicly available data as shown in die Association cf American Railroads' ("AAR") Centralized) 

Station Master List ("CSM")*'. Second, die ICC's 1994 Costed Waybill Tape was analyzed t^ 

determine die impaci of die merger on die traffic for those locations jointly served by UP ar 

SP. The results of my analysis are discussed under die following topics: 

1. Identification of Joindy Served Locations; 

2. Example of Procedures to Identify Impacted Routes; and 

3. Impact From UP/SP Merger. 

4' As discussed below, the locations impacted by the merger were also compared to the Ust of stations sho^ 
in the UP/SP-BNSF settlement agreement. 



1. Identification of 
Jointly ServPfl Locations 

As discussed above, die CSM was utilized to identify die stations jointly ser\'ed by UP and 

SP. The basis for identifying a joindy served Icition was a common Station Point Location 

Code ("SPLC") for diat location. Each station in die United States has an unique SPLC number. 

For example. Salt Lake City. Utah which is SPLC number 762800. appears twice in die CSM, 

once as a UP station anJ once as an SP station. Any station served by a carrier odier dian UP 

and SP was eliminated from die list̂ '. Exhibit_(TDC-lA) identifies die stations joindy served 

by UP and SP as well as die SPLC number for each location. Exhibit_(TDC-lB) idemifies die 

amount of tons and revenues for traffic by 5 digit Standard Transportation Commodity Code at 

diese locations based on die 1994 Coated Waybill Tape. Exhibit_(TDC-lC) idemifies tons and 

r̂evenues for traffic at diese jointly served stations by originating and tenninating state. In total, 

locations jointly served by UP/SP. widiout any competitive altemative. shipped 83 million tons 

vilh total revenues of $2,584 million in 1994.*' 

2. Example of Procedures to 
p' Identifv Impacted Routes 

After die common UP/SP locations were identitied. all traffic from diat location was 

fewed to determine die routes where UP and SP could compete. Using Salt Lske City. Utah 

^ L C 762800) as an example, die total traffic on die 1994 Costed Waybill Tape originating. 

jniina:ing or interchanging at Salt Lake City equalled 4.3 million tons and $187 million in 

iScvcral railroads interchange with the UP and SP but connect with no other railroad. Therefore, these "Ĵ T ,v^| 
fshon-iine railroads are not a .-ompciitive altemaiivc fc; shippers arid are included in my route analysis. The ..̂ .f.,..:̂ ^ 
Pion-iine railroads include: Utah Railway Co.; Salt Lake Garfield & Westem Railway Co.; Georgetown 
iRailroad Co.; Austin Railroad; and. Little Rock and Westem Railway. ., 
iTotal revenues reflect t! : revenues for all railroads involved in tlie movement of the toanigfi.^^..s^m 
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revcnues. A review of each movemem showed dut UP and SP bodi moved traffic between Salt 

Lake City and Kansas City, MO (SPLC 566900). This is a route which will no longer have 

competition after die merger. Therefore I have included diis movemem in my analysis of traffic 

where conditions are required to maintain competition at pre-merger levels. 

In contrast to die Salt Lake City - Kansas City movemem, die 1994 Costed Waybill Tape 

also idemifies tons moving between Salt Lake City and Bend. OR (SPLC 855340) All 

movements were UP single line service. This is an example of a movemem which wUl not be 

impacted by die merger because die SP does not and cannot compete for die traffic. Therefore, 

I have nst included diis movemem in my analysis of traffic where protective conditiomj are.J 

required to maintain competition. 

3. Impact from 
TTP/SP Merger 

The UP/SP merger, widiout die imposition of protective conditions, will diminish potem 

or acmal competition at many locations. In order to quamify die impact of the merger on_̂  

specific locations (and routes to/from diose locatiom;). I analyzed die 1994 Costed Waybill Ta 

to determine die amoum of traffic originated, temiinated or interchanged at each location 

specific locations, routes, tons and revenues impacted by die merger are shown 

Exhibit_(TDC-2). 

Based on die procedures discussed above, I idemified die routes impacted by die met? 

The routes which are impacted .by die merger were separated into six categories: . 
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a. Local Traffic - UP and SP serve both origin and destination; 

b. Local/Interline Forward ~ UP ajid SP serve the origin and the destination is also 
served by one of die carriers (UP or SP); 

c. Local/Interline Received ~ UP and SP serve the destination and the origin is also 
served by one of the carriers (UP 21 SP); 

d. Interline Forward — UP and SP serve the origin and move the traffic to interchange 
for deUvery to destination via a carrier other than UP 2£ SP; 

e. Interline Received - UP sM SP serve the destination and receive the traffic in 
interchange from another carrier; and 

f. Overhead ~ UP an̂  SP participate in the movement as overhead railroads and a 
third routing altemative does not exist that would provide competition to the UP and 
SP routes. 

As is discussed above, shippers which currendy have the UP 21 SP as a competitive 

altemative will lose that altemative after the merger. Under an unconditional merger approval, 

[die combined UP/SP entity will be able to dictate rates over these captive routes with impunity, 

simply because competitive leverage which had existed in the past would bc taken away through 
|L<. 

Epproval of the Application. If the merger is consummated, without adequate protective 

ronditions imposed for the benefit of die shippers, shippers will become captive for the line-haul 

lOvements identified in Exhibit (TDC-2). 

I 
Table 1 summarizes for the routes impacted by die UP/SP merger, the tons shipped and 

ti' 
fonues for all routes from those stations. 

.at: 
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Table 1 

Summarv of Impacted Routes 'ov Location 

. IlSID (1) 

1. Number of Sutions widi Impacted Routes 

2. Number of Impacted Routes 

3. Tons Impacted 

4. Revenue for Impacted Routes (000) 

Source: Exhibit crDC-2). 

Amount 
(2) 

Based on die 1994 Costed Waybill tape, I idemified 179 routes where, after die merger, die; 

shippers' competitive routing will be diminished because die UP and SP will be one railroadj 

The routes impacted reflect 9 million tons and $322 million in 1994. 

B. LOCATIONS NOT COVERED 
py TTP/SP-BNSF AGREEMENT 

Prior to die UP/SP's submission of dw; merger application, UP/SP and BNSF reached^ 

agreemem to provide access to certain locations, provide trackage rights and address die salft 

selected line segments. According to UP/SP. die settlemem agreemem "will greatly inten| 

rail competition in die West" (UP/SP Application. Volume 1. page 17).̂ ' The purpose oJ 

UP/SP-BNSF settlemem agreement is to "preserve [two-railroad] competition for aii 2-

customers" (V.S. Rebensdorf, page 297). 

2' In BNSF's "December 29. 1995. submission in tiiis proceeding. BNSF claimed that the UP/SP-BNSF 
settlement agreement "will promote aggre«ive competition" (BNSF comments, page 3). 
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Section 8i of die UP/SP-BNSF settlement agreement does contain an "omnibus" clause 

intended to cover rail customers that "are not located at points expressly referred to in diis 

Agreement or Exhibit A to diis Agreement" (settiement agreement. Section 8i).2' However, 

die UP/SP-BNSF settiement agreement has not identified all the stations which will lose 

competition after die UP/SP merger. For odier rail stations, die UP/SP-BNSF settlement 

agreement fails to specify how the rail stations will receive competitive service. Each set of rail 

stations is discussed under the following topics: 

1. Stations Not Identified in UP/SP-BNSF Settlement Agreement 

2. Stations Widiout Competitive Service 

1. Stations Not Identified 
In UP/SP-BNSF 
Settlement Agreement 

Based on the AAR's 1995 CSM listing, I have identified all stations by Standard Point 

xation Code ("SPLC") diat are joindy served by UP and SP and no other carrier a', shown 

Exhibit (TDC-IA). I have also identified all stations served by the UP and SP and a short-

line carrier that only accesses UP/SP. Based on this summary, I compared the total station list 

n\h die stations covered in the UP/SP-BNSF settlement agreement. The settlement agreement 

joes not address 25 stations which will lose a competitive altemative after the merger. 

libit (TDC-3) identifies each station (by SPLC, name and state) not addressed in the UP/SP-

?SF setdemem agreement. Before the merger can be approved, competitive service for these 

ftions needs to be addressed. 

lis provision was included as pan of the Supplement to the settlement agreement between UP/SP and «̂  
JNSF dated November 18, 1995. . - i"»..i->3i)tt ws'! " 
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2. Stations Without 
Cnmpetitive Service 

The UP/SP-BNSF settlement agreement identified 23 rail sutions which are "2-to-r 

locations, but die UP/SP-BNSF settlement agreement does not provide die BNSF widi die 

tt-ackage rights to access traffic at diese stations. The specific stations are shown in 

Exhibit (TDC-4) to diis statement. 

UP/SP's wimess Rebensdorf states diat UP/SP and BNSF have agreed to "make altemative 

arrangements to ensure die preservation of competitive service" (Rebensdorf, pages 296-297). 

Wimess Rebensdorf cites die use of haulage service as die altemative arrangement. The use of 

haulage service is less preferable dian trackage rights^' because die BNSF would not have any 

control of die train operations and u ould be required to pay die UP/SP its costs and profit for 

die service. In order to provide the current level of competition, BNSF must be provided 

competitive access to diese customers at a cost level which will equal die UP and SP'sj 

competitive cost level. 

C. SETTLEMENT AGREEMENT 
AS MERGER CONDITIONS 

Because of die competitive harm from die UP/SP merger, conditions should be impos 

which would maintain for shippers die current level of competition. The UP/SP has, as not 

above, reached settlement agreements widi die BNSF. Other settiement agreements we 

reached between UP/SP and die Utah Railway Company ("Utah Railway") and Illinois Cer 

2' As discussed below, the Icvd of Uie trackage rights compensation as specified in the UP/SP-BNSF 
settlement agreemem will not provide the same level of competition as cun«nUy exists between UP aw*; 
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("IC"). In remm for trackage rights, haulage rights or odier provisions granted by UP/SP. 

BNSF, Utah Railway and IC have agreed not to oppose diis proceeding. 

As diese agreements stand now, die railroads can change die temis of die agreements 

widiout die input of shippers. The solution to diis problem is for die STB to impose die 

agreements as conditions of die merger and dius protect shippers. After die STB imposes die 

settlemem agreements as conditions, die STB can dien set die compensation level to eliminate 

any economic disadvamage diat die tenam raUroad would have vis-a-vis die incumbem (UP/SP). 

Second, as conditions of die merger. UP/SP wiU not be able to alter die conditions widiom STB 

approval. Finally, die STB. as a condition of die merger, can order diat die adjustmem 

I mechanism applied to die compensation temis be set to match die changes in costs incurred by 

[die UP/SP. 

[D. LT/SP OWNERSHIP OF 
NON-CLAS.S T p A n pn A nc 

The UP/SP application does not address die impact on shippers (or odier Class I railroads) 

•̂e to UP/SP's joint control of non-Class I companies. After die merger of die UP and SP. 

/̂SP will comrol 100% of 5 railroads and possess greater dian 50% control of 2 additional 

Plroads. The problem presented is one of the shippers (or odier Class I railroads) diat can 

|ntially be hamied because UP/SP control exened on die non-Class I railroads may force 

ffic to be routed over die UP/SP instead of odier Class I railroads. 

|Table 2 below summarizes die UP/SP control of non-Class I railroads where ̂ fter die 

|er LT>/SP will control more dian 50 percem of die railroad. 
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Table 2 
Summary Of UP/SP Joint 

Control Of Non>Class I Railroads 

• . 
Percent Contt-ol 

Esilisad 
(1) (2) 

_SE_ 
(3) 

UP/SPl' Qther Railroads Esilisad 
(1) (2) 

_SE_ 
(3) (4) 

1. Alton & Southern Railway 90% S0« 100% 0.0% 

2. Arkansas & Memphis 
Bridge & Terminal Co. 33J tf.7 100.0 0.0 

3. Central Califomia Traction Co.*' 33J - 33J 66.70 33.3 

4. Ogden Union Railway & Depot Co. 50.0 SOX) 100.0 0.0 

5. Portland Tenninal Railroad Co. 40.0 20.0 60.0 40.0 1 
6. Ponland Traction Co. 30.0 S0.0 100.0 0.0 1 
7. Southem Illinois & 

Missouri Bridge Co. 60.0 40.0 100.0 0.0 

i' Column (2) + Column (3). 
1' Operates lines between Stockton and Sacramento, CA with connection to railroads other Uien UP/SP at l 

Stockton, CA. —-J 

The STB should recognize die extent of UP/SP's control on diese non-C>ass I railroads af 

die merger. The UP/SP should not be allowed to control diese companies, or altemativ̂  

should not be allowed to modify current procedures and costs followed by diese non-Cl 

railroads to exchange traffic widi Class I railroads. 
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^ - UP/SP-BN.SF «5ETTLEMENT AGREEMFVT DOES NOT PROvmF 
A REPLACEMFNT FOR COMPETITION LOST RY THE ^^ERGFR 

The key to UP/SP's plan to gain approval to dieir proposed merger is die seniement 

agreement widi BNSF. UP/SP have attempted to address die obvious anti-competitive 

components of dieir proposed merger dirough die settlement agreement. This section of my 

Verified Statement evaluates die UP/SP-BNSF settlemem agreement to determine if the railroads 

were successftil in eliminating die obvious anti-competitive problems. My research and findings 

are summarized under die following headings: 

A. BNSF Market Access 

B. Problems widi Trackage Rights 

C. Lack of BNSF Operating Plan 

f> D BNSF Operations and Costs - Houston-Memphis 

E. BNSF Operations and Costs - Central Corridor 

F. Compensation for BNSF Trackage Rights 

G. UP/SP Agreement widi Utah Railroad is Dependem On Agreemem with BNSF 

BNSF 
MARKET 
ACCESS 

In die BNSF's "Comments on die Primary Application" filed December 29, 1995, wimess 

^ M. Lawrence, National Director of KPMG Peat Marwick's Transportation Consulting 

gice. submitted a Verified Statement which analyzes die UP/SP - BNSF settiement 
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agreemem. Mr. Lawrence concludes diat die settlemem agreemem "is a complete and sufficiem 

remedy for die loss of competition" for locations where die merger eliminates access to die UP 

or SP (Uwrence, page 2). He also concludes diat die locations BNSF "will gain access to offer 

a sizable market oppormnity and attractive traffic density" and BNSF "should be motivated to 

compete aggressively for diis traffic" (Lawrence, page 3). 

Table 3 below summarizes Mr. Uwrence's calculation, by segment, of d-e new market 

revenues he claims BNSF will be able to access. 

Table 3 
Summary of Lawrence's 

Calculation of BNSF Market Acctas 

Segtnent 
(1) 

"2 to r Points 
a. Central Corridor 
b. Sealy - Fagle Pass 
c. Houston - Brownsville 

Houston - New Orleans 
Houston - Memphis 
"Independent" Points 
Subtotal 

2. 1-5 Corridor 

3. Laredo Gateway 

4. Total (Llg + L2 -I- L3) 

Source: V.S. Lawrence, Table 6, page 3-5. 

Amount 
(millions) 

(2) 

$555 
126 
88 
126 
62 

_L05 
$1,062 

327 

423 

$1,812 
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In total, Mr. Lawrence has determined diat BNSF will have access to $1.8 billion of l^/SP 

traffic.-i2' 

My critique of Mr. Lawrence's determination of BNSF market access is addressed under 

die following topics: 

1. Magnimde of BNSF Market Access 

2 Mr. Lawrence's Mediodologies 

3. Restatement of BNSF Market Access 

4. Market Access Revenue Per MUe 

1. Magnitude of BNSF 
Market Access 

Mr. Lawrence's smdy purports to show diat die access granted under die UP/SP-BNSF 

isetdement agreement will equal $1.8 billion per year. If diis were tme, diis is a staggering 

^concession by UP/SP. In order to put Mr. Lawrence's calculation in perspective. Table 4 below 
il 
[compares his claimed BNSF market access to total revenues for die BNSF, UP and SP for 1994. 

o:n: 

iyP's witness Peterson also claims that the UP/SP-BNSF settlement agreement will provide -competitiyeo 
Tai:cess to well over $1 billion in UP and SP traffic. (Peterson, page 15). For the same reasons M • 
fdiscussed below, Mr. Peterson's "quantification of BNSF's marked access is significantly overstatê  
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Table 4 
Comparison of Lawrence's 

Market Access with Svstem Revenues 

item 
(1) 

1. Lawrence Market Access 

2. BNSF Revenues 
a. BN 
b. ATSF 
c. BNSF 

3. UP/SP Revenues 
a. UPi' 
b. SP 
c. UP/SP 

Source: Exhibit_(TDC-9). 
U' Includes CNW. 

Amount 
(Millions) 

(2) 

$1,812 

$4,876 

$7,515 

$5,076 

$7,915 

Percent of 
Market Access-' 

(3) 

xxx 

xxx 
xxx 
24% 

Mr. LavvTcnce's calculation of market access equals 24 percent of BNSF total revenues 

23 percent of UP/SP's total revenue. In odier words, Mr. Lawrence claims diat UP/SP wi 

allow BNSF access to over 20 percent of die toul revenue generated by die company. 

2. Mr. Lawrence's 
IViethodologies 

Mr. Lawrence's detennination of BNSF market access is based on UP/SP movementsj 

the ICC's 1994 Waybill Tape. His procedures for developing die market access can be grc 

into two categories: 1) "2 to 1" points; and, 2) 1-5 Corridor; and die Laredo Gateway, 

procedures for each are discussed below. 
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For die market access at "2 to 1" locations (i.e., 

SP and no odier railroad), Mr. Lawrence grouped die 
stations currentiy served by bodi LT and 

(Table 3. Line 1). For each line 

die BNSF market access: 

traffic into six different line segments 

segmem. Mr. Uwrence utilized die following steps to quantify 

r ^ Z f : c ? o ^ ^ ^ ^ ^ ^ ^ ^ ^ or temiinating at die "2 to 

' -2 .̂ "tT"^ ̂ ^̂̂  — 
bodî Î /SP. ^̂ ^̂ ^̂ ^̂  

c. Subtract die revemie already received by BNSF for the Station Open Ttaffic; and 

r S : : ^ ^ , : T : Z ^ ' ' ' ' ' '--^^^ -"-^^^ dian UP. SP or BNSF 

Table 5 below summarizes Mr. Lawrence's calculation of 

[to 1" locations. 
die BNSF's market access for "2 

i i 
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Table 5 
Summary of BNSF Market 

Access For "2 to 1" Locatinp̂  

"1 

JIS3L 
(1) 

1. Total Station Traffic 

2. Station Open Traffic 

3. Current BNSF Revenue 

4. CiUTcm Interchange Revenue 

5. Market Access - "2 to 1" Locations 

'̂ Lawrence, Table 6, page 3-5. 

Source 
(2) 

y 

Ll X .74 
y 

V 

L2-(U+U) 

Amount 
(million.O 

(3) 

$1,677 

1,241 

46 

1?? 
$1,062 

In toul Mr, Lawrence claims diat die BNSF market access for "2 to 1" locations eqt 

$1.06 billion. 

For die 1-5 Corridor and Laredo Gatcway,̂ '̂ Mr. Lawrence utilized die followj 

procedures: 

a. Identify die toul revenues for applicable UP/SP movements (i.e., the Pa 
Nordiwest to Califomia for die 1-5 corridor and all traffic to/from Laredo forj 
Laredo Gateway); 

b. For die 1-5 corridor, subtract die closed traffic where BNSF will not gain ac 

c. Subtract die revenue already received by BNSF for die Sution Open Traffic; 

d. Subtract die interline revenue received by railroads odier tiian UP, SP or! 
("Interchange Revenues"). ' 

^' The Laredo Gateway will be accessible to BNSF via the Texas Mexican Railway Company CTM")!! 
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Table 6 below summarizes Mr. Lawrence's calculation of die market access for die 1-5 

Corridor and Laredo Gateway. 

Table 6 
Summary of BNSF Market Access 

For 1-5 Corridor and Laredo Gateway 

Amount (millions") i 
Item Source 1-5 Laredo 
(1) (2) (3) (4) 

1. Toul Sution Traffic y $369 $514 

2. Closed Traffic y 8 0 

3. Current BNSF Revenue y 31 30 

4. Current Interchange Revenue V 3 6) 

5. Market Access L l - (L2 L3 -1- L4) $327 $423 

V.S. Lawrence, Table 6, page 3-5. 

Mr. Lawrence's calculations of BNSF's market access for die 1-5 Corridor equals $327 

lillion (Table 6. Column (3). Line 5). Mr. Lawrence's calculation of die BNSF s market 

[access for the Laredo Gateway equals $423 million (Table 6, Column (4), Line 5). 

3. Restatement of 
BNSF Market Access 

|-jl have reviewed Mr. Lawrence's calculations and underlying workpapers and h?.ve found 

^ Mr. Lawrence has utilized a flawed procedure which significantiy oversutes the traffic that 

JSF v ill have the oppormnity to divert from UP/SP. In'addition, Mr. Lawrehce results. 
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1 

include madiematical errors which also oversute die traffic diat can be divened to BNSF. Mr. 

Lawrence's smdy is fiawed and should be rejected for die following reasons: 

a. Mr. Lawrem:e's market access conuins a significant number of ^^^^J^f Jjf^^ 
UP or SP control bfilU die origin and destimition (i.e., local moves). BNSF wUl no. 
divert moves where UP/SP control bodi terminalsii; 

b Mr Uwrence's calculation of revenues received by odicr railroads for nraffic in die 
1-5"corridor equals $18.4 nullion, nC die $3 mUUon he has shown; 

c Mr Lawrence has assmned diat BNSF wUl capmre aU movements to which BNSF 
Jal ac^^ol^wing UP's wimess Peterson's smdy, BNSF will capmre 50% of 
Sff^c moving to aTmterchange railroad and 90% of traffic movmg to a BNSBJ 
terminal; and, 

d. Mr. Lawrence has ignored die impact of contracts on ̂ ^'^f^^^^ ;° 
Much of die UP/SP traffic moves under contracts and, dependmg upon ^ } ^ ^ 
of me Jrm and volmne commimiem. diis traffic will not be available to BNSF. 

I have resuted Mr. Lawrence's calculation of market access to eliminate die errors in it 

1 dirough 3 above. Conceming traffic moving under contract. I have not made any adjusmie 

for traffic which is nm available to BNSF bm would note diat my result refiects die maximj 

traffic available to BNSF. The deuils of my calculation are shown in Exhibit_(TDC-8)̂  

summarized in Table 7 below. Table 7 also compares my results to die market access pres 

by Mr. Lawrence: 

il' UP's wimess Peterson's study recognized that local moves are not divenablt to BNSF. 
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Table 7 
Restatement of BNSF Market Acce^^^ 

Item 
(1) 

1. "2 to r Points 
a. Central Corridor 
b. Sealy - Eagle Pass 
c. Houston - Brownsville 
d. Houston - New Orleans 
e. Houston - Memphis 
f "Independent" Points 
g. Subtotal 

2. 1-5 Corridor 

3. Laredo 

4. Toul 

Mr. Lawrence 
(2) 

Amount rmi|linn«!) 
Resuted 

(3) 
Difference 

(4) 

$555 $82 $473 
126 6 120 
88 11 77 
126 28 98 
62 8 54 

m _i4 91 
$1,062 $148 $913 

327 57 270 

423 _53 37Q 

$1,812 $258 $1,554 

Mr. Lawrence calculates diat BNSF will have access to traffic widi revenues of $1,812 

[million. When his errors arc resuted, die appropriate revenues diat BNSF can diven from 

|UP/SP equal $258 million, a reduction of $1,554 million. 

4. Market Access 
Revenue Per Mile 

Mr. Lawrence claims diat each line to which BNSF gets access "presents a sufficient density 

|f shippers diat BN/Sanu Fe can be expected to compete aggressively" (Lawrence, page 3-5)̂ '. 

|r. Liwrence bases his analysis on die available revenues per mile. 

, M shown below, BNSF can not attract sufficient traffic to pay for the necessary infrascruaure a,nd 
, operating costs. -s^v 
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Exhibit (TDC-9) develops die average freight revenue per mile and costs per mile for UP, 

SP and BNSF and compares diose values widi my resutement of revenue per mUe over die line 

segments diat BNSF will gain access to pursuant to die UP/SP-BNSF settlemem agreemem. 

Because die revenues from die traffic from die 1-5 Corridor move over die Central Corridor. I 

have grouped diese revenues togedier. In addition, because die traffic to die Laredo gateway 

moves over a portion of die Houston-BrownsvUle line segmem, I have grouped diese revenues^ 

togedier. For movements to sutions categorized by Mr. Lawrence as "independem points.' 

have included die revenues in my analysis but widiout any associated mileage. Table 8 belô i 

summarizes this dau. 

Table 8 
<Numniarv qf Average Revenue and Costs Per MUc 

Item 
(1) 

1. Revenue Per Mile - LP/SP-BNSF Settlement 
a. Cenu^ Corridor (including 1-5 Corridor) 
b. Sealy - Eagle Pass 
c. Houston - Brownsville (including Laredo) 
d. Houston - New Orieans 
e. Houston - Memphis 
f. Independent Points 
g. Weighted Average 

2. System Average Revenue Per Mile (1994) 
a. UP/SP 
b. BNSF 

3. System Average Operating Costs Per Mile (1994) 
a. UP/SP 
b. BNSF 

Amount 
(2) 

$73,192 
11.782 

114,662 
150,691 
11,155 

y 
$67.9901 

$253,559 
246.3691 

$218,255 
210.3161 

'̂ Not applicable. 
Source: Exhibit_(TDfc-9). 
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The revenue per mile over die u-ackage rights segments, when properly resuted, range 

between $11,155 per mUe and $150,691 per mile (Table 8. Line I). Overall tl,e BNSF's market 

access will generate revenues of $67,990 per mile (Table 8, Line Ig). In contrast, die system 

average revenue per mile equals $253,559 for UP/SP and $246,369 for BNSF (Table 8, Line 

2). The system average operating costs equals $218,259 per mile for UP/SP and $210,316 per 

mile for BNSF. (Table 8. Line 3). The UP/SP-BNSF settlemem agreemem will provide BNSF 

revenues which are far short of die system average revenues per mile. In addition, die revenues 

from BNSF's market access wUl be substantially less dian BNSF's operating costs per mile. 

E When viewed diis way, die BNSF will have little incentive to compete for diis traffic. 

B. PROBLEMS WIFH 
TRACKAGE RIGHTS 

The UP/SP have claimed diat die trackage rights provisions conuined in die UP/SP-BNSF 

ŝettlement agreement replace die loss of competition posed by die merger. In signing die 

[settlemem agreemem. UP/SP has effectively conceded die loss of competitive advanuge to 

|s6ippers who have previously been served by UF and SP m die evem diat the merger is 

Approved. Therefore, die ability of die UP/SP-BNSF settlemem agreement to provide a 

competitive altemative is critical to the merger. As I discuss in following sections of diis 

gstimony, die introduction of BNSF trackage rights is an impractical and, in many respects, 

sworkable solution to die loss of competitive options which shippers would suffer if the merger 

approved. 



-28-

In addition to die numerous specific problems associated widi die trackage rights provisions 

of die settlemem agreemem, trackage rights, in general, have been viewed by railroads 

diemsclves as inferior to direcl ownership of raU lines. Trackage rights are generally viewed 

as a device which is employed only in diose insunces where no odier operating options are 

available. Those trackage rights arrangements which have worked out generally involve 

relatively clear-cut operations, involving many fewer miles dian diose involved in die settlemem 

agreemem and where die tenant railroad exercises some leverage in die determination of 

operating priorities. 

In diis proceeding die trackage rights solution proposed by UP/SP and agreed to by BNSF 

involve approximately 3,800 miles of UP and SP rail line. As I discuss below, traffic rights 

operations and related fuiances can be problematic at best. Even die railroads involved here 

have had problems implementing trackage rights agreements which involved only a fraction of 

die miles covered in die UP/SP-BNSF settlement agreement. 

Ironically, die most recent and nouble indictment of traffic rights arrangements comes 

direcdy from die BNSF. It should be noted diat diis candid assessment of trackage rif 

occuned well after die settlement agreemem had been signed. In a November 1995 interviej 

by Forbes magazine, former BNSF chairman Gerald Grinstein addressed trackage rights,, 

follows: 

Aldiough Burlington Northem will not oppose die UP/SP merger because of its 
trackage rights agreement, Grinstein admitted diat trackage rights do not necessarily " 
insure unfettered competition. "It's service witl. some disahilitv" he says "You've 
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got track maintenance issues and dispatch issues. It is quite different from owning your 
own track. 

A further indictment of trackage rights arrangements is included in a document entided 4q 

Important Message from Chicago and Northwestem Railwav Companv. This document was 

dated January 27, 1995 and relates to die BN - CNW Joint Line Agreement ("JLA") which 

provided respective operating conditions for the joint BN/CNW's use of trackage in the southem 

Powder River Basin coal region. Aldiough, strictiy speaking, the Joint Line Agreement does 

not represent a pure trackage rights arrangement, it nevertheless conuins some feamres which 

are the exact equivalent of several cmcial trackage rights terms included in the settiement 

agreement. There, CNW, entirely dissatisfied widi die JLA sutes that: 

"The stmcmral flaws of the Joint Line Agreement go beyond the issue of capacity 
additions. Under the JLA, BN is exclusively and perpemally autiiorized to control day-
to-day operations over th'̂  joint line including the dispatching of BN and CNW trains, 
bodi loaded and empty. The JLA conuins no sundards to govem the dispatching of 
trains, other than a general requuement that it be done "without discrimination." 

This is the competitive equivalent of having United Airlines and American Airlines 
operating out of the same busy airport, but giving United exclusive autiiority over the 
control tower!" 

A similar control problem cleariy exists widiin die UP/SP-BNSF settlement agreement where 

l̂ ection 9d, at page 16 sutes: 

The management and operation of the trackage rights line shall be under the 
exclusive direction and control of the owning carrier. The owning carrier shall have 
the umestricted power to change the management and operations on and over joint 

li trackage as in its judgement may be necessary, expedient or proper for the ojjerations 
thereof intended. Trains of die parties utilizing joint trackage shall be given equal 
dicpatch widioui anv discrimination in promptness, quality of service, or efficiency in 
favor of comparable UP/SP traffic, (emphasis added) 

Forbes, December 18, 1995, Can Drew Lewis Drive the Golden Sail, pages 60 and 64. 
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CNW goes on to say diat, "The ICC prescribed die existing Joint Line Agreement in 1982. 

At diat time die principal focus of all parties properiy was on bringing CNW's access to die PRB 

to fmition, so diat shippers' mines in die Powder River Basin would begin to benefit from 

raUroad competition anticipated when constniction of die joim line was autiiorized. The flaws 

in die Joint Line Agreemem, which gives so much power to BN, were far less obvious in 1982 

dian diey are today." The CNW's comments should raise concems here. The difficulties 

inherem in die complete control exercised by BNSF over die dispatching functions on die joim 

line (which were readUy recognized by UP's former subsidiary die C&NW) exemplify die 

problems which will ineviubly occur under die much more extensive and largely unplannedj 

UP/SP-Br.SF trackage rights arrangements. The shippers will be die party injured if die UP/SI 

are able to prevcm open and reliable access to die locations which are losing competition di 

to the merger. 

C. LACK OF BNSF 
OPERATING PLAN 

The UP/SP Operating Plan, as presemly presented, which is summarized in Volume 

die Application conuins approximately 434 pages of deuiled operational descriptions, ope; 

statistics and maps. Aldiough die Operating Plan is nm all-inclusive and, of necessity, 

upon some estimated dau, it provides a competem and relatively complete projection 6J 

consolidated operations of UP and SP in die event diat die subject merger sue 

Furthennore, UP/SP have provided diousands of pages of workpapers to support die oi 

plan. However, noubly lacking in die UP/SP Open»tin& Plan is any semblance of a 

description and rationale of projected BNSF operations over tiie 3,800-mile trackas 
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complex which BNSF will tiieoretically provide competitive service. In odier words. UP/SP 

undersunds how die merger of UP/SP wUl affect operations (including die mipact on 

employmem. cycle time, dispatching, etc.). but die operations of BNSF are not addressed. 

Aldiough occasional mentions of BNSF operations appear in die verified sutements. exhibits 

and workpapers, diese references are usually limited to discussions of reciprocal benefits which 

die BNSF trackage rights operations prcvide, radier dian deuiled explanations of HQW such 

operations will be conducted. lUe only supplemenul dau regarding how BNSF operations 

would be conducted over UP/SP lines is conuined in BN/Sanu F. ' . rnrr.rr.,nt. on th. PHn,.^ 

teiicatioQ. fded December 29. 1995. approximately one mondi after die Primary Application 

was filed. BNSF Wimess Neal D. Owen endeavors to provide a description of BNSF's 

,-proposed customer service and train operations in comiection widi" die merger Application 

^Owen. page 2). Mr. Owen's testimony sutes tiiat "a fomiaJ traffic smdy was not conducted 

• die service plamiing" ouM̂ ied in his sutemem (Owen, page 3). He further sutes diat "This 

gescription reflects my judgments based on my research and on site visits, togedier widi input 

n experienced BN/Sanu Fe traffic and operating officers" (Owen, page 3).i-̂ ' 

The balance of Mr. Owen's sutemem provides a limited description of anticipated BNSF 

jperations over six primaty trackage rights access and purchased operating routes included in 

settlement agreement. While diis description may provide a usefiil general summaiy of 

ojected BNSF trackage rights operations, neitiier it, nor any odier source provided by die 

roads, have developed a deuiled operating plan of die type necessary for die STB 
to assess 

lln response to imerrogaiories. BNSE stated that they did not conduct any study of operations. 
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d;e feasibility of die trackage rights operations and, dierefore, assesr he viability of BNSF as 

a competitive replacement to SP. 

The 4,200 mile ttackage rights/acquisition plan manifested in die UP/SP-BNSF settlement 

agreement constimtes tiie largest and most complex imposition of an independent carrier's 

operations over die lines of anodier independem carrier. As shown in Table 2 of witness 

Rebensdorfs testimony, die trackage rights in diis proceeding are almost double die lengtn of 

die extension trackage rights granted in die BN/ATSF merger. As such, even before such a 

massive strategy is suggested, deuiled smdies should have been undertaken. This infirmity 

places shippers who would be affected by die UP/SP-BNSF settlement agreemem. and indeed] 

die STB itself, in a position where die tenns of die agreement must bc accepted as a doctrinej 

of faitii. as opposed to a rational judgment based upon a deuiled level of analysis. 

In onler to exemplify die inadequacy of planning for BNSF operations over exUting UP/Sj 

lines. I have compared die respective efforts in die analysis of projected operation over UP/Sj 

widi die inadequate plans posmlated by BNSF. These comparisons are made in approxiiî  

order of dieir importance to fumre operations, aldiough each function discussed would̂  

ultimately integral to feasible trackage rights operations. 

My comparison of die UP/SP operating plan dau widi diat die plan submitted by BN^ 

discussed under the following topics: 

1. Train scheduling 

2. Train dispatching 
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3. Crew Management 

4. Equipment UtUization 

5. Equipment Repairs 

6. Yard & Local Train Activities 

7. Operating Organization 

8. Locomotive Fueling 

9. Specific Route Operations 

1. Train 
Scheduling 

a. UP/SP - In addition to deuiled descriptions of coordinated train operations which 

are included in die LT/SP Operating Plan text, some 132 pages of deuiled 

ubulations and schematics project post merger IFP/SP operations (Application, Vol. 

3, pages 267-398). This data identifies, by line segment, each train along widi 

arrival/departure times. Additionally, explanations of train coordination and traffic 

flows are discussed tiiroughout the application in the testimony of several other 

UP/SP witnesses. 

b. BNSF - By way of contraf i, BNSF comnents are limited to a description of die 

projected number of trains operating over die six corridors included in dieir analysis. 

Neitiier UP/SP n. r BNSF offers discussion as to die relationship betwe-n existing 

or fumre train densities, handling cf scheduled train meets, or how die BNSF - raffic 

would be controlied and coordinated with UP/SP. 
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2. Train 
Dispatching 

a- II£IS£. -- The UP/SP operating plan calls for die currcm SP train dispatching 

function in Denver to be com;olidated widi die UP dispatching center in Omaha. 

Dispatch office and function relocation wUl be implemented in phases in order to 

accommodate changes in locomotive management and crew balancing in die earlier 

phases of the merger, with die ttain dispatchers being the last group to be relocated'^ 

to die Omaha center. The UP/SP operating plan er.plains die relationship betwc 

train dispatching and crew and personnel requirement time keeping functions, 

consolidated system would use UP's TCS oprrating dau system for die assignmw 

of train crews. (Application, Vol. 3, pagf. 241.) 

b- PNSE " Except to die extent diat train dispatching functions are discussed in 

settlement agn cment (widi no explanation as to how BNSF dispatching control 

acmally be accon l̂ished), neitiier BNSF or UP/SP have provided cmcial 

relating to die addition of BNSF traffic over UP/SP owned lines. 

3. Crew 
Managemgnt 

a. UP/SP " For crew assignments, crew calling and related activities UP/S?j 

employ its computerized crew calling system (crew management system -

which interacts widi the TCS system discussed ?bove. The crew manag] 

fimction will be cenfralized in Omaha. Crew domicile and assignment loc^tiC 
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specifically deuiled in die portion of die operating plan tided "Effects On Applicam 

Carriers' Employees". (Application, Vol. 3, pages 241-242 and pages 407-422.) 

^ • B-NSF " BNSF provides no explanation regarding train crew manpower requirements 

and projected post merger operations. Wimess Owen projects diat BNSF crew 

assignment locations will correspond widi current UP/SP crew locations for several 

of the conidors which he discusses. Lacking however, is any strategic plan which 

would account for variations in traffic volumes, die availability of experienced 

personnel or die suiubility of UP/SP crew locations for BNSF under BNSF 

operations. 

4. Equipment 
Utilization 

a. UP/SP " UP/SP has drawn from its previous experience in earlier mergers in order 

to formulate a plan for both the assignment of tiirough movement locomotives and 

existing car fleets. The operating plan calculates modifications in fuel consumption, 

freight car assignments and resulting car miles and die elimination cf empty car 

movements resulting from the combined traffic base. (Application, Vol. 3, pages 

235-241.) UP/SP operations smdy fails to consider, and does not mention nor 

quantify the estimated effect* of traffic displacements and equipment utilization 

which would occur as the result of the implemenution of the settiement agreemeni. 
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b. BNSF ~ BNSF offers no deuils regarding die source, assignment, or availability of 

motive power and rolling stock requirements under the terms of the setdemem 

agreement. 

5. Equipment 

a. UP/SP - The UP/SP operafing plan specifies in deuil the post merger disposition 

of both locomotive and car heavy repair facilities. It specifies which facilities will 

be closed, which wUl be expanded and which corridors each facility would serve. 

(Application. Vol. 3, page 229. and Various Corridor Descriptions, pages 20-230.) 

b. BNSF ~ Despite die fact diat operations under the comprehensive agreement wouldj 

involve train movements which are hundreds of miles from BNSF-UP/SP junction] 

points, BNSF has explained no plan for die repair and servicing of eidiê  

locomotives or freight cars. While die disunces involved may not present seriot 

problems for BNSF scheduled maintenance, mnning repairs and/or non-schedule 

heavy repairs will be extremely problematic in the absence of a formali: 

maintenance plan. 

6. Yard and Local 
Train Activities 

a. UP/SP ~ UP/SP provides a deuiled explanation of die projected post merger st 

of current UP/SP yards and terminals. The cunent functions of each yard! 

tenninal rail operation is discussed, and rationales for tfce retention or reyisic 

operation are provided. Additionally , the effects of yard and terminal operatidj 
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line haul service were aralyzed. (Application, Vol. 3, Various Corridor 

Descriptions, pages 20-230.) 

b. BNSF - Witoess Owen offers a brief explanations of projected BNSF yard and 

terminal operations within his "route segment analysis". These explanations are 

linuted to the assertion that, according to developments in yard and terminal 

activities, BNSF may elect neitiier reciprocal switching or dir«*ct BNSF service in 

order to meet operational requirements. 

7. Operating 

a. UP/SP ~ In die post merger period UP/SP projects diat it will consolidate die 

current UP/SP general managenicnt suff of eight regional general managers to a 

suff of six regional general mangers located in Omaha. These general managers 

will supervise 21 service unit superintendents. Again, UP/SP makes no special 

provision to account for die projected introduction of BNSF traffic over its merged 

system. (Application, Vol. 3, pages 248-249.) 

b. BNSF - BNSF offers no information regarding die impact on management, 

superintendence and/or direction of its projected traffic over UP/SP lines. 

.8. Locomotive 
Fueling 

a. UP/SP - UP/SP does not provide a detailed description ot post merger fueling 

locations or procedures. However, this is not required because die fueling locatioi| 

J 
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on the current UP and SP will be adequate to service die combined traffic of di; 

carriers. No provision is mentioned widi respect to die fueling of BNSF û ckage 

rights traffic and no discussion is offered as to the adequacy of these facilities to 

handle BNSF locomotive fueling in die event diat UP/SP elects to allow BNSF use 

of such faculties under projected BNSF access. 

b. BNSF ~ As is discussed above, many of die projected BNSF movcme"*' under die 

trackage rights agreement would involve transporution which would occur 

locations tiiat are at considerable -stance from BNSF owned lines and die 'fuel; 

facilities which service diose lines. Again. BNSF has failed to offer any p 

regarding this cmcial consideration. 

atl 

combl 

9. Specific Route 
Operations 

a. UP/SP ~ UP/SP devoted die majority of die opening sections of its operating 

(228 pages) to a deuiled analysis of operations over each section of die 

UP and SP system. This analysis includes consideration of cunent ope 

modified consolidated operations, projected densities, local train oper 

switching and interchange operations, as well as revised train frequenci 

resulting impacts upon various shipper locations. Aldiough some mention 

respecting the integration of BNSF trackage rights traffic, no analysis is 

regarding di<: treatment of diis traffic. (Application, Vol. 3, Various 

Descriptions pages 20-230.) J 
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b. MSE - In contrast, BNSF witness Owen devotes approximately 22 pages of 

narrative to an explanation of operations over die six primary service routes which 

he discusses. Again, his analysis is limited to a simple declaration of die nmnber 

and types of trains which are anticipated to operate over die trackage rights. His 

analysis disregards any consideration of die persomiel and infrastmcmnd 

requirements diat die movements would involve. Most importantly. Mr. Owen fails 

to analyze how BNSF operatiom. would "fit" widi die operations diat are so 

specifically deuiled in die UP/SP operating plan. 

,„ summary, as prc«nUy comtimted. plans for «ckage righu operation develop«l by 

L UP/SP a»d BNSF ar= conjectural a. best. Given *c operating problems recently experienced 

by each of the three nil entities which are par^ to d,e agreement it is d.fficult to conceive that 

,U,e introduction of the many complications which .re inherently involved in traclcage rights 

pperation, could, within a reasonable time period, be successft.Uy overcome by the parttcipanu. 

The recent merger (1995) between UP and CNW is an example of the problems with 

Lations after me merger. The UP operates 17,499 miles of road and the CNW has 5,211 

fciles of road n. After the UP's consolidatton of a railroad one-third its size, subsuntia, 

L a t i n g problems occurred. operattng problems became so bad that in November .995. 

|;p.s President Ron Bums sent letters to customers to assure them mat the problems would be 

Lived ,n that letter of Mr. Burris blamed the operating problems on the UP/CNX.' merger. 

, ,b, UP's claim that the UP/CNW merger would "enable the two carriers » 
Ws is contrary lo the UF s ciarni uwi Ti'Viljil 

vtTZ ' .h. CP has I j 7i5 miles of toad, t Fot compansoi., ine 
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improve service through closer coordination of operation and marketing activities" (UP 1994 10-

K. Volume 7, page 379). (emphasis added) In reality, the UP/CNW merger resulted in service 

that "has deteriorated to a level never before seen on UP."^ 

D. BNSF OPERATIONS 
AND COSTS -
HOUSTON-MEMPHIS 

Several factors impact the effective operation BNSF over UP/SP lines under the terms of 

the UP/SP-BNSF settiement agreement. When these factors are investigated in deuil it becomes 

evident that BNSF can not provide the viable competitive options which die parties contend ̂  

would be preserved under the terms of the UP/SP-BNSF settlement agreement A major. ; 

perhaps overriding, impediment to successful BNSF participation under the trackage ri£ 

provision of the Agreement involves the volume of traffic which BNSF will realistically be abl 

to capmre, should the merger be approved. Anodier factor weighing against successful BNSj 

competition for traffic mvolves the cost of operations. This cost must be considered at 
At 

levels. The first consideration involves the invesunent in infrastmcmre and expenses wh« 

would be required in order to service the minimal volumes of traffic. The second level of i 

reflects BNSF's ability to compete, from a cost sundpoint. with the UP/SP. 

My analysis is discu.ssed under the following topics: 

1. Traffic Volumes Available To BNSF 

2. Operational Issues 

^' Mr. Bums' letter as quoted in Traffic World. November 13, 1995. page 13. 
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3. BNSF Cost To Insull Infrastmcmre 

4. BNSF Cost Dlsadvanuge 

1. Traffic Volumes 
Available to BNSF 

According to the Applicants, the anti-competitive aspects of the merger would be cured 

through the granting of trackage rights to BNSF for 2 to 1 shipper locations. Volume and train 

frequencies are obviously important elements in the determination of the viability of BNSF as 

a competing entity. Capmrable volume wUl be a major determinant of BNSF's infrastmcmral 

requirements, operating expenses, and most significantiy, its ability to price competitively. 

UP/SP Witness Peterson's methodology by which UP/SP estimates the amount of traffic that 

[would divert to BNSF is based on "90% of each movement that was to or from an exclusive 

iBN/Sanu Fe point and 50% of each movement that was to or from a competitive point or 

gateway" (Petersen, page 292). Movements that were to or from UP/SP locations not served 

by BNSF would not be diverted to BNSF. The percenuge distributions provided by Mr. 

?eterson are made without consideration of BNSF's ability to service the diverted traffic or 

JP/SP's ability to accommodate it. Additionally, although Mr. Peterson acknowledges the fact 

It contracts impact the availability of traffic to BNSF, he assumed tha» "the existence of a 

sporution contract would not preclude diversion..." (Peterson, page 256). These analytical 

iciencies, if conected, would reduce subsuntially Mr. Peterson's projection of the volume 

LUP/SP traffic acmally available to BNSF. However, even without con'̂ ction of the 

iciencies. and adhering to Mr. Peterson's diversion formula, divertable traffic volumes'pvei 
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many trackage rights lines are subsuntiallv below volumes required to justify die infrastfiCUire 

investment and operational expenses. 

I have employed a conservative approach in order to determLne ttaffic volume diversion and 

resulting tiain frequencies fcr die Houston-Memphis corridor. Using Mr. Peterson's 

mediodology. the results of mv analvsis indicate verv low BNSF trackage rights volume densities 

over die route. 

In order to detennine die eligibUity of ttaffic for BNSF transport over die Houston 

Memphis corridor I analyzed each movement ft-om die 1994 ICC Costed Waybill Tai 

originating or terminating in die Houston and Memphis areas and/or traffic which could qualif 

for overhead movement over die Conidor (e.g.. u f̂fic moving tiu-ough from Beaumont. T« 

to Birmingham. Alabama which could utilize die Houston-Memphis comdor). A schematiĉ  

this comdor for die UP/SP and BNSF major lines are shown in die schematic included̂  

Exhibit_(TDC-10). 

The tt-affic available to BNSF was placed in 3 categories. The first category reflects B, 

originated or terminated u-affic which could be rerouted to die Houston-Memphis corrw 

("Reroute of BNSF To Trackage Rights"). This rerouted traffic was determined from a irf 

4 
review of die origins, destinations and interchange locations. For example, a movpi 

originating on die BNSF in Tenaha. Texas for movement to Birmingham, Alabama cd 

rerouted by BNSF over die Houston-Memphis conidor (instead of moving tiuough 

and Dallas). However, a movement originating in Houston for movem.ent to Denver w( 
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be subject to rerouting. A movem̂ n̂t originating in tiie Houston area and moving to Chicago 

could be routed eidier through Dallas or over die Houston-Men̂ ihis Corridor. BNSF's witness 

Owen, in his deposition, suted diat ttaffic would tt-averse die "most effective routing" (Tr. 194). 

Because of die compensation level and die inherent operational problems, die most efficient 

I BNSF routing for traffic in die Houston area to die St. Louis and Chicago gateways will be 

routed du-ough Dallas instead of die Houston-Memphis Comdor. In toul, my analysis indicates 

' diat BNSF can divert ons per year from BNSF liries to die Houston-Memphis conidor. 

The second category reflects uaffic avaUable to BNSF from "2 to 1" locations which can 

< be diverted from UP/SP to BNSF. In order to detennine eligible diversions of UP/SP traffic to 

BNSF ttackage rights UTUisported over die Conidor, I idemified all traffic originating or 

teraiinating at 2-to-l locations on tiie Houston-Memphis corridor. I dicn separated die traffic 

into du-ee groups: 

a. Traffic where UP/SP control die originating and terminating location, 

b. Traffic where UP/SP contt-ol die 2-to-l location and BNSF comrols die odier 
terminal, and; 

c. Traffic -̂ here UP/SP control die 2-to-l location and a carrier odier dian UP/SP or 
BNSF controls the otiier terminal. 

Table 9 below summarizes die traffic available to BNSF at "2 to 1" locatiom; on die 

Houston-Memphis corridor. 



Table 9 
Summary Of Traffic At "2 to I" 

Locations Located On Houston-Memphis Corridor 

Itgm 
(1) 

1. Toul Traffic 

2. UP or SP Control Bodi Terminals 

BNSF Settlement Agreement 3. BNSF Has Access to "2 to 1" 
Point and Controls Other Terminal 

4. BNSF Has Access to "2 to 1" 
Point and Other Terminal Is Not 
UP, SP or BNSF 

5. Probable BNSF Traffici' 

Scuice: 1994 ICC Waybill Tape. 
1' (Line 3 x 90%) + (Line 4 x 50%). 

Tons 
(2) 

5,046,072 

Percent 
(3) 

100.0% 

Traffic conu-olled by UP/SP at bodi ends of die movement was designated as largelŷ  

available to BNSF. Following Mr. Peterson's formula, I have designated 90 percent of 

which originates or terminates from or to an exclusive BNSF location and 50 percent of 

to or from a competitive location or gateway as divertible to BNSF. The results of this 

is shown as "Traffic From "2-to-r locations. In toul, BNSF can divert only lo] 

year. 
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The fit.al category involves tt-affic available to BNSF from non-Class I Railroads. The 

settlement agreemeni provides that BNSF will be allowed to interchange widi any non-Class I 

carrier which currently interchanges exclusively widi UP and SP. Shortline u-affic from die 

1994 ICC Costed Waybill Tape was analyzed using die same procedures summarized for UP/SP 

.riginations. The result of diis analysis is shown as "Traffic from Shortiines." Based on die 

use of die efficient routes, die BNSF wUl divert traffic only from shortlines it has access to 

which are on the route between Houston and Memphis (i.e., die Littie Rock and Western 

RaUway). In total. BNSF can divert tons per year. 

BNSF traffic which would logically be rerouted over die Houston-Memphis Corridor is 

summarized in Table 10 below. For purposes of calculating die number of loaded trains BNSF 

will operate over die comdor, I have utUized BNSF's average load of 74.9 tons per car and 

; average train size of 75 cars per train. 



W STB FD 32760 3-29-96 62346 4/5 j J 
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Table 10 
Summarv Of Traffic Available To BNSF 
(Houston - Memphis Trackage Rights) 

it?m Amount 

(1) (2) 

1. Annual Tons For Traffic AvaUable To BNSpi' 

a. Reroute Of BNSF To Trackage Rights 

b. Traffic From "2 to 1" Locations 

c. Traffic From Shortlines 

d. Total 1,170,323 

2. Average Tons Per Car 74.9 

3. Average Loaded Car: Per Year 15.625 

(Lid -H L2) 

4. Average Cars Per Train 75 

5. Average Loaded Trains Per Day 
0.57 (L3 ^ U ^ 365 Days) 0.57 

i ' 1994 ICC Costed Waybill Tape. 

...xi 

BNSF wUl be able to divert 1.2 million tons per year to die Houston-Memphis cor 

This tom;age level will support only 0.6 loaded ttains per day. 

2. Operational 
Issues 

This section of my sutement addresses numerous deficiencies in die opening testiî  

bodi thr UP/SP and BNSF relating to projected BNSF ttackage rights operations 

Houston-Memphis Corridor. Three specific issues impact the operation on tiie 
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Memphis corridor. First, die UP/SP will operate in such a way as to create a directional flow 

problem. Second, die BNSF wUl not have ttackage rights dirough Shreveport, LA. Finally, 

the BNSF will not have storage faculties in the Texas/Louisiana area to support the plastics 

industry. 

a. Directional Flow - The UP/SP operation plan for die Houston-Memphis Comdor 

calls for trains on the UP line to operate northbound and trains over the SP line to 

be operated southbound (UP/SP, Application, Volume 3, page 43). According to 

UP/SP's witnesses King and Ongerth, this configuration "suits the operations and 

suits the terrain and suites the existing faculties much better..." (Tr. 508). The 

conclusion to operating this way, according to Mr. Ongerth, is "what I would call 

a no-brainer to operate the way we did it" (Tr. 509). This mode of operation is 

intended to free-up capacity on both railroad UP/SP reaches the conclusion that"— 

even with BN/SanU Fe's diversions of traffic from UP/SP as the result of our 

settlement, neither the UP rouies nor the SP routes could separately handle the 

traffic of botii roads." (Operating Plan, Page 42) A schematic of die UP/SP plan 

operating flow is shown on Exhibit (TDC-10). 

The South Central directional plan which is depicted on Exhibit (TDC-10) call for die 

Suting of all southbound ttaffic over die cunent SP (Pine Bluff) line and die routing of all 

irthbound traffic over die cunent UP (Little Rock) line. According to die applicants, BNSF 

[cPags rights traffic will use the cuneni SP loute for bodi north and southbound movemenis 
- ' . ,..01%. 

trefore, the directional operation would result in die northbound loads traveling-agaiasi 
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combined soudibound volume of UP/SP ttaffic. Aldiough die settiement agreement sutes diat 

ttain dispatching and resulting nain superiority will favor neitiier UP/SP nor BNSF ttaffic, any 

ttaffic (whether UP/SP or BNSF) wiU be disadvanuged when moving against the predominam 

directional movements. Compounding the directional flow problem is the fact that the current 

SP line between Houston and Shreveport is dark (unsignaled). 

b. XCS Control of Shreveport - It is a well known fact diat KCS has mounted 

strenuous opposition to the UP, SP merger and the attendant settlement agreemem. 

ITie SP is dependem upon ttackage rights over KCS lines at Shreveport, L A | 

(Volume 3, page 299).̂ ' These KCS ttackage rights agreements do not ttansfer to] 

BNSF. Tbe UP/SP Operating Plan and testimony of Neil D. Owen assume diat 

STB wUl grant trackage rights dirough die Shrevtrport yard at a compensation levi 
1 

which will keep BNSF competitive. 

produc] 

c. Lack of Storage Facilities ~ The storage of commodities for die chemical 

plastics Indus y is integral to the transportation and marketing of these 

UP/SP Wimess Richard B. Peterson acknowledges the importance of storage 

his sutement that: 

"Shippers of some bulk commodities such as plastic pellets often 
need in-transit storage of their product in shipper-owned railcars 
on raih-oad yard ttacks. Storage in transit ("SIT") allows plants 
to be mn at capacity and product to be readily available for 
prompt movement to various end markets as product price and 
demand change. The UP/SP merger will make new SIT yard 
capacity available at UP's Amelia Yard (near Beaumont) and in 
St. Louis, which will imporuntly increase the competitiveness of 

— The same probletn exists at Beaumont, TX where the SP relies upon trackage rights over the KCS. 
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die merged system or diese commodities. Also, UP's more 
extensive Gulf Coast SIT capabilities will be made available to 
SP shippers." (Application. Vol. 2. Peterson, Page 65) 

UP/SP Wittiess Robert D. Willig furdier validates die cmcial role of storage widi 

the following sutemem: 

"Storage for plastics represents anodier major dimension of 
noiyrice competition between railroads, as plastics generally 
move from production directiy to raU cars, and are often sold 
while they are in storage in railcars." (Application. Vol.2, 
Willig. Page 619) 

Altiiough suted for entirely different rcaiOiis. diis portion of Dr. WUlig's testimony puts 

a fme point on the importance of storage capacity in the determination of the relative viability 

[of carriers competing for chemicals and plastics naffic. Again, as is die case widi odier facets 

'operations, tiie Applicants have analyzed UlVSP's capabilities widi respect to storage capacity 

vhile disregarding die storage capabilities of BNSF. BNSF does not have the storage capacity 

It is available to UP/SP. While die UP/SP have die massive Dayton yard for storage. BNSF 

vpuld have to rely on die yard at Teague. Texas. BNSF's witness Owen, in his deposition, 

scussed BNSF's capabilities to utilize die Teague yard for Chemicals traffic (Tr. 191-193). 

Iowever, as noted by Mr. Owen, die Teague yard is "a little over 100 miles north of Houston" 

r. 193). This will hinder BNSF's ability to compete widi UP/SP for the chemicals and 

# • 
sties ttaffic in the Houston area. 

.-A 
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3. BNSF Cost to 

Install Infra.stnJgt'"̂  

As is discussed previously, die tt-affic volume capnu-abie by BNSF to and from die Guif 

Coast and ttansported over die Houston - Memphis Corridor ttanslates to only 0.6 loaded ttains 

per day. For die Houston-Memphis Conidor, BN will have ttackage rights over 575.6 miles 

of SP ttack and 101.4 mUes of UP ttack.22' The only BNSF intersections between Houston . 

Memphis are at Cleveland, Texas and Tenaha, Texas.̂ i' 

BNSF's tenant sums under ttackage rights operations provisions of die UP/SP-BNSF 

settlement agreement would necessiute a substantial investtnent in inftastmcmre before anyj 

BNSF ttackage rights ttaffic moves over die Comdor. The ttackage rights provisions of die 

settlement agreement account for only diose "below die wheel" costs which are considered unde 

die compensation terms of tiie agreement. Provision of die "above die ttack" infrasttuct 

invesunents and operating expenses necessary to implement tiie ttackage rights operations'] 

entirely incumbent upon BNSF. As I discuss subsequently, BNSF has not only failed to quant 

infrasttucmral and expense requirements, by its own admission it has also failed to analyze i 

In die absence of tiiis dau I have estimated die infrastmcmre and expense requirementŝ  

BNSF above-tiie-ttack operations over tiie Houston-Memphis route in die following sectic 

3- Identification of Infrastructure Reguirpd - As a guide for die identificattC 
;t,|" 

infrasttucmre and expense requirements I have employed diose elements whic 

analyzed by UP and SP in die merger application. The items which I identif 

- ' The UP-owned track runs from Nonh Little Rock, AR to Pine Bluff. AR and Fair Oaks, AR to Brk 
Junction, AR. 

2i' All BNSF traffic from Tenaha Tuns through Beaumont. 
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considered by UP and SP to be cmcial to die coordination, successful opei ition and 

integration of two previously independent rail systems. 

Widi die exception of limited track consoiiction, such as diat required for 

junction poim connections, aU of die items w'oich I have identified involve above-dic-

track operations. Aldiough I have uilored my estimates to reflect die acmal 

projected ttain firquencies over die line, several of die infrastmcmre items idemified 

require fuU implemenution to service even minimal ttain frequency. Suted simply, 

a number of significant infirastmcmral requirements must be met even before die first 

BNSF train moves over UP/SP lines. Table 11 below identifies infrasttucmral 

additions and/or expansions and associated values provided by UP/SP in diis 

proceeding (where suted) which are required for minimal implemenution in of 

BNSF trackage rights for die subject route. 

i i 



-52-

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
11. 
12. 
13. 
14. 

Table 11 
Infrastructure Requirements For The 

Implementation Qf BNSF TrarkaPe Riphu-T^.y^r.«.i^.^^x,',,^ 

XtenL 
(i) 

Locomotives 
Freight Cars 
Locomotive Repair FacUities 
Freight Car Repair FacUities 
General Maiugement 
Crew Management 
Communications 
Terminal Expansion/Modification 
Fuel Servicing FacUities 
Customer Service 
Connections 
Dispatching Coordination 
Storage Constmction/Expansion 
New Computer Applications 

UP/SP Merger V;^l..^c 

(2) 

$2 MUlion Per Locomotive 
$57,000 Per Car 
$5.2 MUlion to $24 MUlion Per FacUity 
Not Specified 
Not Specified 
Nof Specified 
Not Specified 
$22 Million Per Terminal 
$2.4 MUlion Per Facility 
Not Specified 
$2.3 Million Per Connection 
Not Specified 
Not Specified 
$43 Million 

C9?t pf Infrfistnicture Required For BNSF Tr.ri..p^ Pip̂ ^̂  

estimates of BNSF's minimal infrastmcmre requirements, I have uken 

BNSF Witness Owen's limited outline of projected BNSF operations, prox 

availability of currem BN operational support facilities and die lengtii of 

I have also considered die reduction in dirough ttain frequencies as dete; 

die preceding Section of diis sutement. 

The infrasttucmral investtnents summarized in Table 11 above were estimai 

following bases: 
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Locomotives. Through Train: The cost ($2.0 mUlion per locomotive) was 

derived from die UP/SP Operating Plan. The number of locomotives per tram 

(3.3) were multiplied by the 0.6 loaded ttains per day. Loaded ttain locomotives 

were multiplied by 2 (loaded and empty ttains) and increased by 10 percent for 

locomotive spare requirements. Average train cycle times over die Houston-

Memphis Corridor were derived from atuchment 13-1 to the UP/SP Operating 

Plan and equal 27.23 hours. Cycle times was divided by 24 hours in order to 

determine complete cycle requirements. The toul number of locomotives 

required equal 5.̂ 2' 

(2) Locomotives. Switching: The cost per locomotive is based upon die average cost 

of BNSF reconditioned power for units less tiian 2,000 horsepower ($318,000 

per unit). Two units were applied to each designated switching assignment 

(Houston. Shreveport. Pine Bluff and Memphis). An additional locomotive was 

added as a spare. 

(3) Ixicomotive Maintenance Facilities: BN will require a locomotive maintenance 

facUity on this line. Cost per facUity is based upon UP/SP estimates of facility 

expansions at 8 small faculties of $41,6 million or $5.2 mUlion per facility. 

(4) Car Shops: These are facilities required as equipment maintenance bases and 

storage for supplies needed for minor repair services. It is estimated that one 

[p.60 loaded trains per day x 2.0 loaded to empty ratio x 3.3 locomotives per train x 27.23 hours 
nours per day x 1.10 spare factor.= 4.9 locomotives. 
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buildiag widi related storage and equipment wUl be required for die route. The 

cost estimated for thi',. facUity is derived from my experience in recem 

proceedings where such cost has been identified. 

(5) Fuel Servicing Facilities: The aggregate investtnent cos is derived from 

UP/SP's estimate for fuel servicing faculties as shown in the merger application 

($2.4 mUlion per facUity). FacUities are required at Shreveport and Pine Bluff 

(6) Connections: The cost per connection is derived from UP/SP Operating Plan 

($2.3 million per connection). Connections are required at the four BNSF-,j 

UP/SP junction points (Houston. Memphis. Cleveland, TX and Tenaha). 

(7) (jeneral Management Building: The BNSF wUl require facilities at Shrevepor 

and Pine Bluff The cost of a building is estimated at $1.50 million pe; 

building. The cost estimated for this facility is derived from my experience 

recent proceedings where such cost has been identified. 

(8) Computer Applications: In die UP/SP merger, UP/SP are spending $43J 

miUion for computer hardware/software. UP/SP operate over 31.214 mUe 

Based on a mUeage prorate of the Houston and Memphis trackage rights 

mUes), die BNSF will incur $939,000 for computer needs. 

(9) Terminal Expansion: The BNSF will need to rxpand yard facilities to 

trains operation over the ttackage rights. In the UP/SP operating plan, 
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sutes diat die investtnent to upgrade die BNSF interchange widi UP/SP at 

Nelson-Buda, Illinois in die amount of $21.7 mUlion for various projects for diat 

terminal. The BNSF will require upgraded facilities at die four yard locations. 

I have estimated that each facility will require one-half the cost of the Nelson-

Buda upgrade. 

(10) Communications: Communications costs is derived from my experience in 

recem proceedings where such cost has been identified and prorated according 

to die 677 nules of trackage rights involved here. 

-D! 
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Table 12 
BNSF Infrastructural Cost For 

Implementation Of OperaUons Over 
The Houston-Memphis Trackage Rights Route 

JlsnL 
(1) 

Unit 
Cost 
(2) 

Number Investment Aimual 
Required Cost (000)̂ ^ Cost (000>̂  

(3) (4) (5) 

1. Locomotive Investment 
a. Through Train 
b. Switching 

$2,000,000 
310,000 

5 
9 

$10,000 
2,790 

$1,947 
543 

2. Locomotive Maintenance FacUity 5,200.000 1 5.200 1,012 i 

3. Car Shop 14.700.000 1 14,700 2.8621 
4. Fuel Servicing FacUity 2,400.000 2 4.800 934] 

5. Connections 2.300.000 4 9,200 1.799 

6. General Management BuUding 1.500.000 2 3,000 589 

1 » 7. New Computer Applications 939.000 1 939 

589 

1 » 

8. Terminal Expansions 10.300,000 4 43,400 8 . (9 

9. Communications 5.7QQ.09Q 5.700 

10. Toul xxx xxx $97,529 $18 .9a 

- Column (2) x Column (3). 
i' Annual investment costs are based on an annuity of 15 year life on a cost of capital of 17.8 percent. 

In toul, I estimate that the BNSF will be required to invest $98 million in order to 

required infrastmcmre in place to operate over die Houston-Memphis corridor. The anni 

for the investment equals $19.0 million per year. 
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4. BNSF Cost 
Disadva ît̂ j 

The BNSF wUl not enjoy costs which are as low as those of the UP in part, due to die 

trackage rights compensation. I have costed each carrier for over the Houston-St. Louis route. 

First, I h?-ve developed BNSF's variable costs between Houston and St Louis, utUizing die 

trackage rights over the Houston-Memphis Corridor. Next, I developed die BNSF's variable 

costs between Houston and St. Louis based on the BNSF route using BNSF's own rail lines 

dirough Dallas, Texas and Tulsa, Oklahoma. FinaUy, I have developed UP's variable cost 

between Houston and St. Louis over UP's route. My cost analysis is based on ICC 1994 URCS 

unit costs for each railroad and indexed to fourth quarter 1995 levels ("4Q95"). Tht costing 

metiiodology is based on the procedures utilized by UP's witness Rebensdorf. The BNSF 

mUeage between Houston and St. Louis over die ttackage rights between Houston and Memphis 

[equals 844.5 mUes.2' The mileage between Houston and St. Louis over BNSF's owm:d lines 

[equals 969 nules. The movement over UP's lines between Houston and St. Louis eq-aals 803.5 

imiles. 

My development of variable costs are shown in Exhibit_(TDC-ll) and summarized in 

fable 13 below: 

;oA by/OTtfg| 

f or Uie niovement over the trackage rights, one-half of the mileage was applied to ATSF unh « « 
[half to BN unit costs. 
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Table 13 
Smnmary of Variable Costs of 

p?ilroad_ 
(1) 

Cost 
Per Ton 

(2) 

1. lii.-SF (via ttackage rights) $13.69 
2. BNSF (over BNSF ttacks) $12.53 
3. UT 

BNSF's variable costs equal $13.69 per ton 
UtUizing die ttackage rights on die Houston-'l 

Memphis corridor. BNSF's variable costs from Houston to 
St. Louis over BNSF tracks equalsj 

costs incurred versus mnning over its own rail lines. 

^ C . . . « o . I.nv„ .0 a>= wes, Co... A. e,e o . . . . 

BNSP pan.lp3.on u«a« a« «ac. .c ng.. prov.o„ — | 
: i : o . . . . . - K S P . . . . . . . . . . o . p „ . . s . . . » ^ ^ 

^ ^ ^ r Z ^ f a - . . . M . asa^s. succssM BNSP co™pe,.o„ — . 
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12). This exhibit also identifies BNSF's current route to die west coast via Arizona and New 

Mexico. 

My analysis of the BNSF operations and costs for die Central Comdor are addressed under 

the following topics: 

1. Traffic Volume Available to BNSF 

2. Operational Issues 

3. BNSF Cost to Insull Infrasmicmre 

4. BNSF Cost Disadvanuge 

In addition. BNSF has little mcentive to re-route traffic over the Houston-Memphis Conidor 

due to the increased costs incurred versus mnning over its own rail lines. 

1. Trafî c Volume 
Available to BNSF 

This section identifies the ttaffic volumes for the Central Conidor which could acmally be 

[capmred by BNSF under the terms of the settiement agreemeni. Volume and consequent train 

frequencies are obviously iraporunt elements in the determination of the evenmal viability of 

}NSF as a competing entity in the Central Conidor. Capmrable volume will be a major 

|determinant of BNSF's infrastmcmral requirements, operating expenses, and most significantiy. 

ability to price competitively, in my analysis, I have followed the same procedures as with 

calculation of the volume for the Houston-Memphis Corridor. 
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In order to detennine die eligibility of traffic for BNSF transport over the Centtal Corridor, 

I analyzed each movement originating or terminating in areas that BNSF can diven to the 

Central Corridor. In any instance where rerouting over trackage rights would reduce the 

mUeage involved in the currem BNSF movemem, ttaffic was diverted to urackage rights line. 

The results of diis analysis is shown as die "Reroute of BNSF to Trackage Rights". In 1994, 

rerouted traffic equals tons. 

In order to determine eligible diversions of UP/SP traffic to BNSF trackage rights transport] 

over die Corridor, I identified all traffic originating or terminating at 2-to-l locations. I diet 

separated the traffic into three groups: 

a. Traffic where UP/SP conttol die originating and terminating location, 

b. Traffic where UP/SP conttol die 2-to-l location and BNSF conttols die ot 
terminal, and; 

c. Traffic where UP/SP conttol die 2-to-l location and a canier odier dian UP/Sj 
BNSF conttols die odier terminal. 

Table 14 below sununarizes die ttaffic available to BNSF at "2 to 1" locations oi 

Central Corridor. 
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Table 14 
Summary Of Traffic At "2 to 1" 

^^tions Ixicated On Tpntral Cnrrf̂ nr 

JSSUL 
' (1) 

1. Total Traffic 

2. UP or SP Conttol Bodi Tenninals 

BNSF Settlement Ag^^rp'^j]^ 

• BNSF Has Access to "2 to 1" 
Poim and Conttols Odier Tenninal 

BNSF Has Access to "2 to 1" 
Point and Odier Tenninal Is Not 
UP, SP or BNSF 

5. Probable BNSF Traffici' 

Source: 1994 ICC Waybill Tape. 
'̂ (Line 3 x 90%) + (Line 4 x 50%). 

—Ign? 
(2) 

24.452,602 

Percent 
(3) 

100.0% 

Traffic controlled by UP/SP at bodi ends of die movement was designated as not available 

|o BNSF. Following die Peterson fomiula I have designated 90 pereem of traffic which 

originates or tenninates from or to an exclusion BNSF location and 50 percem of traffic to or 

|om a competitive location or gateway as divertible to BNS1-. The results of this analysis is 

town as "Traffic From "2-to-r locations. In 1994. BN could divert tons. 

UP/SP-BNSF setdemem agreement provides diat BNSF will be allowed to interchange with | 

non-Class I canier which cunently interchanges exclusively widi UP and SP. ^Shoit^m^iiJltt^M 
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traffic from the 1994 ICC Costed Waybill Sample Smdy was analyzed using the same procedures 

summarized above. The result of this analysis is shown as "Traffic From Shortiines". For the 

Centtal Corridor, no short line traffic is diveruble. 

Table 15 below summarizes my fmdings. 

Table 15 
Summarv Of Traffic Available To BNSF 

(Central Corndor Trackage Rights) 

Item 

(1) 

1. Annual Tor.s For Traffic Available To BNSF '̂ 

a. Reroute Of BNSF To Trackage Rights 

b. Traffic From "2 to 1" Locations 

c. Traffic From Shortlines 

d. Toul 

2. Average Tons Per Car 

3. Average Loaded Cars Per Year 
(Lid ^ L2) 

4. Average Cars Per Train 

5. Average Loaded Trains Per Day 
(L3 ^ M ^ 365 Days) 

1994 ICC Costed Waybill Sample. 

Amount 

(2) 

2.224,458 

74.9 

29.69C: 

75! 

1.08 
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The BNSF will be able to divert 2.2 million tons over the Central Conidor. This volume 

will support 1.08 loaded ttains per day. 

2. Operational 
Issues 

Three operating problems exist over the Central Corridor. Each is discussed below: 

a. Routing ~ The UP/SP-BNSF settlement agreement specifies diat BNSF ttackage 

rights are granted over the cunent SP route between Denver. Colorado and Ogden. 

Utah and over the UP or SP lines to Stockton/Oakland, CA. However, in selecting 

its own single line route between Denver and Ogden, UP/SP has elected to use the 

current UP route. The rationale underlying UP/SP's choice is made evident in the 

Operating Plan testimony of Messrs. King and Ongerth when it is suted that "UP 

has a $i;.perior route between Chicago and Ogden by any measure: mileage, grades, 

curvamre or capacity", and further that, "The SP route via Kansas City and Pueblo 

is slow and circuitous in spite of the excellent SP route west of Ogden, Uuh." 

(Application, Volume 3, page 116). 

Thus, BNSF ttackage rights over a subsuntial portion of the Centtal Corridor 

involves a route which is admittedly significantiy inferior to that which will used by 

BNSF's primary "competitor" for traffic volumes moving to and from the Bay and 

Califomia Valley areas. When the physical disabilities which BNSF would susuin 

over the route are considered in conjunction with BNSF's trackage rights 

compensation disadvanuge, it becomes apparent that BNSF would provide^ 
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no inttinsic competition to UP/SP in vying for ttaffic which eidier can-ier could 

transport over the lines in question. 

b. M-1?rrrn* ?nrf TTP^ Manning - The proposed BNSF ttackage rights operations 

over die Ceno^ Comdor would require BNSF to conttol and implemem movements 

which would be hundreds of mUes distam from die nearest existing BN facilities.; 

(The approximate mid-poim on die Centtal Conidor ttackage rights line is some 700j 

miles from die nearest BNSF interchange point). BNSF would be required to it 

a substantial number of facilities and undertake a substantial managemem, conttojj 

maintenance and ttain manning project in order to implemem even die minimal 1. 

trains per day service which my ttaffic smdy indicates BNSF could capmre. 

BNSF's wimess Owen projects diat each one way oansit of die Centtal Cor 

will require six crews. No explanation is provided regarding eidier die sour 

tiiis manpower requiremem or the conttol and communications which must̂  

place in order to manage die crews. 

c. M"ffat Tunnel - The Moffat Tunnei is located on die cunem SP Une J 

Denver. According to die SP Denver Division Timeublê i' operation dirg 

in proximity to die mnnel involves a number of procedures which woulj^ 

otherwise impede ttain movements. 

^' Southern Pacific Unes. Denv& Division Tatable I. Effective April 10, 1994. page 18. 



-65-

Only one train at a time is permitted to occupy ttack in die mnnel. Trains may 

not proceed into the tunnel uidess a ventUation gate is raised. If die gate is closed, 

the dispatcher must be notified immediately. The potential exhaust problem 'n die 

tunnel is sufficiem to require a number of refuges throughout it. 

SP has long recognized diat the Moffat Tunnel requires special locomotives. In 

ICC Docket No. 37226, Incentive Rate on Coal - Axial. Colorado to Coleto Creek-

Texas Denver and Rio Grande Westem RaUroad Company wittiess Adolph H. Nance 

sutes that: "In addition to its tonnage handling capabilities, die mnnel modification 

on this locomotive type has made it possible to operate over heavy grades and 

through mnnels on these grades without overheating of the locomotive cooling 

system" (Nance, page 31). And f.-dier, "The SD-40-T-2 modifications are 

relatively trouble free and essential to locomotive cooling for die Moffat Tunnel 

(Nance, page 32). 

To the best of my knowledge, BNSF does not have any locomotives appropriate 

for use in the mrmel. BNSF carmot operate through the mnnel because of 

overheating problems with sundard locomotives. Instead, specially designed or 

retrofitted units must bc used. Thus, trackage rights operations over the SP route 

would require that BNSF acquire such locomotives. 

^^•UiS ^ 
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3. BNSF Cost to 
Instil tofrastrdgturg 

As is discussed previously, die oaffic volume capmrable by BNSF for fumre ttansport 

die Central Corridor ttanslates to only 1.08 loaded ttains per day. As widi die Hou 

Memphis Corridors. BNSF has faUed to quantify die BNSF's infrasttiicmre requirements 

die absence of diis dau I have estimated die infrasttucmre requirements for BNSF above 

ttack operations and estimated die costs necessary to implemem diese requirements. As a 

for die identification of infriumicmre and expense requirements I have employed die 

elements which are analyzed above for Houston-Memphis Cotridor. 

In developing diese estimates I have uken into account BNSF Wittiess Owen's li 

outiine of projected BNSF operations, proximity and avaUabUity of cmrem BN opera 

support faculties and die lengdi of die rome. I have also considered die reduction in di 

ttain frequencies as detennined ia die preceding section of diis sutemem. 

The infrasttucmre investtnents summarized in Table 16 were estimated on die foil 

bases: 

(1) TTnits Costs: Unit costs are die same as shown in Column (2) of Tal 

above. 

jnrnmntives, Through Train: The number of locomotives equal 3.3 

widi cycle time one way of 58.7 hours. The total locomotives equal 1 

25' 1.08 trains x 3.3 locomotives per train x 2.0 loaded/empty ratio x 58.7 hours ^ 24 ho 
1.10 spare margin factor. ^ 
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Locomotives. Swifchint[: Yard locomotives will be required at each crew change 

location. BNSF's wittiess Owen has identified crew change points at Denver. 

CO; Glenwood, CO; Helper, UT; Salt Lake City, UT; Elko, NV; Reno, NV; 

and. Richmond/Stockton, CA. I have allowed for 2 yard locomotives at each 

location or a toul 14 locomotives. I have also allowed for 2 spare 

locomotives. 

"̂̂^ L<?comotive Maintenance Farilitî -̂ Because of die extended disunce, BNSF 

will need 2 locomotive maintenance faculties. 

(5) Car Shop̂ .: Because of tiie extended disUnce, BNSF will require car shops at 

Salt Lake and Reno. The cost per shop is based upon estimated building and 

equipment and storage requirements. 

Fueling Servicing FacUities: New fueling facilities will be required to support 

dirough and local trains at Salt Lake City, Weso and Reno. 

(7) Conngctiony: Connections to BNSF will be required at Denver. Richmond and 

Stockton. 

(8) General Management: Buildings wiil be required at each of die 5 new crew 

change points. 
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New Computer Applications: As widi die Houston-Memphis Comdor, d 

of computer investtnent was applied on a mUeage basis ($43.3 mUlion -

UP/SP mUes x 1.786 mUes for die Central Corridor). 

(10) Termmal Expansion: Terminal wÂ .aiision is required to ha.'idle die ttrains 

7 yard locations discussed above. 

(11) Communicatiop: Pro-rated according to die Central Corridor mileage. 
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Table 16 
BNSF Infrastructural Cost For 

Imolementation Of Ooerations - Central Corridor 

Item 
Unit 
Cost 

Number 
Required 

Investment 
Cost (000) 

Aimual 
Cost (0O0V-' 

(1) (2) (3) (4) (5) 

1. Locomotive Investment 
a. Through Train 
b. Switching 

$2,000,000 
318,000 

19 
16 

$38,000 
5.088 

$7,398 
991 

2. Locomotive Mauitenance FacUity 5,200,000 2 10,400 2.025 

3. Car Shop 14.700.000 2 29.400 5,724 

4. Fuel Servicing FacUity 2.400.000 3 7.200 1.402 

5. Coimections 2.300,000 3 6.900 1.343 

6. General Management BuUding 1,500,000 5 7,500 1.460 

7. New Computer Applications 2,478,000 1 2.478 482 

8. Terminal Expansions 10,300,000 7 72.100 14.036 

9. Commuzucations 6,500 000 1 6.500 1.265 

10. Toul $183,566 $36,126 

Aimual investment costs are based on an annuity of IS year life on a cost of capital of 17,8 percent. 

The BNSF aggregate investment in infrastmcmre for $183.6 miUion. The annual cost 

[equals $36.1 mUIion. 

4. BNSF Cost 
Disadvantage 

The BNSF will not enjoy costs which are as low as diuse of the UP. I have costed eac 

carrier fcr over die Central Corridor route. The BNSF costs are based on the mileage ove 
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ttackage rights (1.376.4 mUes). For UP. I have costed die movement over UP's lines over die 

Centtal Corridor, which follow die UP's current route du-ough Cheyenne, Wyoming (1,535.4 

miles). My development of variable costs are shown in Exhibit_(TDC-13) and summarized in 

Table 17 below: 

Table 17 
Summary of Variable Costs 
of Central Corridor-409S 

Railroad 
(1) 

1. BNSF 

2. UP 

Cost 
Per Ton 

(2) 

$23.62 

$20 09 

BNSF's variable costs equal $23.62 per ton including die trackage rights paymentsJ 

UP's variable costs equal $20.09 per ton. Therefore, BNSF will be at a cost disadvanuj 

cannot price at comparable levels widi UP. 

F. COMPENSATION 
FOR BNSF 
TRACKAGE RIGHTS 

In the event that the UP/SP merger is consummated, the access provided to the 

is designed to do no more than remm shippers to the pre-merger competitive sums 

"place bodra has acknowledged that the trackage rights compensation was meant to "place 

a level playing field" (Rebensdorf, page 301). Therefore, compensation to die 

entity should be limited to thcreimbursement of UP/SP's costs, including a remmn 
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based on die current cost of capital.̂  The use of cost-based ttackage rights payments is 

common in die railroad industty. Also, die proper adjusttnem mechanism for die compensation 

should be based on acttial cost changes or a mediod diat appr -ximates. as closely as possible, 

die cost changes. Each issue is discussed below under die following topics: 

1. Compensation i.n die UP/SP-BNSF Agreement 

2. Odier UP/SP Agreements 

3. Adjustment Mechanism 

1. Compensation in the 
UP/SP-BNSF Agreement 

The level of die ttackage rights compensation included in die UP/SP agreement widi BNSF 

provides a substantial profit to UP/SP when die BNSF milizes the UP/SP's line segments. For 

purposes of dus analysis, profit refers to compensation in excess of UP/SP's operating costs, 

depreciation, rents, and a remm on investtnem at die cunem cost of capiui. Compensation at 

a level higher ti-f.n die cost incuned provides UP/SP a monopoly rem. Suted differentiy, die 

compensation level suted in die UP/SP-BNSF setdemem agreemem rewards UP/SP for die 

problems created by UP's and SP's decision to merge. In order to avoid providing UP/SP a 

monopoly rem, variable costs should utilize die original cost less depreciation of the railroads' 

assets. This is die acmal cost incuned by UP/SP. The proper level for detennining costs in diis 

' proceeding are die combined UP/SP URCS costs for 1994 indexed to fourth quarter 1995 

i r4Q95") wage and price levels. Trackage rights at diis level reflect a maximum change becausc>a 

: ̂  For ..sta:.ccs where the BN.r will utiU« haulage .rviccs, 
cost of service (including retum based on the current cost of cap.ta.). The "P/SP «ttlcnient agreemema 
docs not specify die level of charts for haulage service. 
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cost savings projected by UP/SP as one of die benefits of 

Trackage rights compensation in die UP/SP-BNSF settlemem agreemem is based on a 

paymem per gross ton-mUe. The paymem reflects all gross ton-miles of die tenam (i.e., loaded 

and empty) and die charge is also applicable to gross ton-miles generated by die locomotives of. 

die tenant (BNSF). Table 18 below summarizes die compensation in die UP/SP-BNSF| 

settiement agreement.̂ ' 

Table 18 
Summary of BNSF 

Compensation For Trackage Rigĥ lf 
(Mills Per Gross Ton-Mile) 

Traffic 
(1) 

1. Intermodal 

2. Carload 

3. BuUc (67 Cars or move 
of One Commodity) 

Keddie-
Stockton/ 
Richmond 

(2) 

3.48 

3.48 

3,00 

Line Segment 

All 
Other 
(3) 

3.10 

3.10 

3.00 

.iT 

-Ai 

Based on dau provided by UP/SP as pan of its application, I have c 

compensation level which covers die UP/SP's costs incuned (including a remm on in 

22' The agreement also provides UP/5P trackage rights over selected line segments owned bv the 1 
compensation for these trackage rights also should be based on BNSF's variable costs. ' " 
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Tl̂ e deuiled procedures developing die variable costs caused by BNSF mmiing over UP/SP 

die costs are generated on a gross ton-mile 

segments and ttain sizes. Table 19 below summarizes die 

tiackage rights charge resuted to reflect UP/SP' 

tracks are shown on Exhibit_(TDC-5). Because 

basis, die costs are equal for all line 

s costs mcurred: 

Based on the costs incurred bv UP/SP 'hr <ITU CK .̂,M 
cu Dy ur/i*-, jie STB should unpose a condition of die merger 

diat trackage rights paymem equal 1.48 mills per gross ton-mile. 

: .i-H--} '~n 
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2. Other UP/SP 
Trackage Rights 
Agrpyrm.ntg 

.0 a» ^ ^^^^ ^^^^^^ ^^^^ 

a . ^ ^ . ^ , ^ ^^^^ ^^^^^^^^ ̂  ^ 

access .0 , , ^^^^^ ^^^^^^ 

to die ttackage rights payments.?*/ 

'JO 

28/ 
- The UP/SP did not provide aqy of the actual 

i 

bills upon which the costs are oivfded. 



Segment 
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Table 20 
Summary of Compensation Included 

in Other LT/SP Trackage Rights Agreements 

(1) 

Salt Lake-Ogden 

, Provo-Salt Lake 

[ Ogden 

[Freeport Center 

lAmalgamated Sugar 

[Salt Lake City 

ôrth Salt Lake 

Salt Lake 

Salt Lake Industrial Center 

Contract 
Number 

(2) 

Ownership 
Lanolord 

(2) 
leoao! 

(4) 

Contract 
Year 
(5) 

MUls 
Per GTM 

(6) 

For ttackage rights agreements based on costs, the trackage rights compensation ranges 

Ibetween nills per gross ton-mile and mills per gross ton-mile. For all of these 

package rights agreements, the adjustment mechanism is based on cost changes, not an index. 
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3. Adjustment 
Mechanî p 

The UP/SP agrecmen, with BNSF provides for fu«„ adjustmem to the trackage rights 

Charges, The agreetnetu calls for charges to be adjusted based on a price index reflecting 70 

percem of the change in tie STB's RaU Cos, Adjustmem Factor, excluding producUvity (-70% 

RCAFU-). UP's wimess Rebensdorf claims tha, "the 70% factor shares some ptoductivity gaim 'J 

with BN/Santa Fe..." (Rebensdorf, page 308), 

Tbe us, of 10% RCAFU ,0 adjust traclcage rights charges wUl increase d,e UP/SP profiSJ 

over time because the charges are based on a price index, not a cost index, TV difference' 

•he two indexes is productivity. The UP/SP will not be -sharing" productivtty, but instead. ' ' 

be increasing profits. 

The Intersute Commeree Commission ("ICC") recognized in Ex Parte 290 (Sub-Noi 

Railroad Co.st Frrovery Proced.ires • Productivity AHj..»^».> tjiat product 

die index to adjust rates and charges if cost changes are to be recognized, Speciflcally 

ivity must be pa 

suted: 

We will implemem diis decision by use of two indices, die RCAF (Unadjusted) 

fAdTuS'S —^° ^'''' ^^"6. 
434 437 ' (productivity-adjusted) costs. 

The ICC's decision recognized die shippers view on productivity which die ICC 

as follows: 

These shippers argue that, even during die periods when wages or material pri 
been nsmg, tiieir nse has been moderated or offset by incrê mg prodSty? 

5 I.C.C 



-77-

by ignoring die productivity gains, die present iî ut index allows rates to rise faster 
dian die acmal cost of providing service. (Decision served November 17, 1988 
Unprinted). 

To demomnrate how an adjustmem mechanism based on 70% RCAFU will oversute cost 

changes, I have compared die cumulative change in 70% RCAFU widi UP and SP's acmal costs 

changes for die 1990-1994 time period.̂ -' In addition, I have compared die acmal cost changes 

to die change in die ICC's Ran Cost Adjustmem Factor, including productivity ("RCAFA") over 

die same 1990-1994 time period. 

The changes in die indexes and cost are shown in Exhibit_(TDC-6) and summarized in 

4 I Table 21 below: 

r Table 21 
Comparison of Change In 

70% RCAFU and RCAFA With 
UP/SP Actual Cost Changes - 1990-1994 

Item 
(1) 

1. 70% RCAFU 

2. RCAFA 

3. Acmal Cost Change 
Per Gross Ton-Mile 
a. UP • 
b. SP 

Cumulative 
Percent 
Change 

(2) 

-t-9.0% 

(-)5.1% 

(-)10.9% 
(-)12.8% 

«The cost changea measured here reflect the same components shown in Exhibit (TDC-5), i.e., the bclow-
'the-wheel costs. 
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Over die 1990 dirough 1994 time period, 70% RCAFU increased 9.0 percem (Table 21. 

Lme 1). The RCAFA decreased 5.1 percem over die 1990 du-ough 1994 time period (Table 21, 

Lme 2). Fmally, the UP's and SP's cost per gross ton-nule decreased 10.9 percem and 12.8 

percem, respectively (Table 21, Line 3). The annual changes in tiiese indexes and UP/SP's 

costs are graphically depicted in Exhibit__(TDC-7). 

The only proper measure of die level of die trackage rights compensation is die variable cost 

of service. The proper measure for die adjustment mechanism is cos' changes. The adjusnnenc 

mechanism applicable to die UP/SP-BNSF .settlemem agreemem, which is calculated annuallyj 

should be based on die change in costs following die procedures shown in Exhibit_(TDC-5)j 

The adjustment should reflect a 1-year lag so diat die 1997 adjusonent would be based on 

change in costs between 1995 and 1996. Alternatively, if acmal costs are not used, dien 

adjustment should be based on die changes in die RCAFA. 

As shown above, die recognition of acmal cost changes is not uncommon to Package ri^ 

agreements and, in fact, is reflected in die UP/SP-BNSF agreement. Section 12 oH 

agreement provides diat die parties can "review die operations of die adjusunent mechanisn̂  

renegotiate its application "every flfdi year." Tlie UP/SP and BNSF agreed diat die res 

I 
trackage rights charges reflect die same "relationship to operating costs as upon executioi 

die agreement. In my opinion, diis furdier shows that cost changes are die proper me 

the adjustment mechaiusm, not nrice index changes. 
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In addition, in die merger between die BN and ATSF, die ICC recognized diat die 

renegotiation of trackage rights charges "to uke into accoum die cost basis of potential fumre 

changes in traffic volumes... is reasonable" (BN/ATSF Decision, page 92, Unprinted). The 

BN/ATSF decision rejected a provision to increase die trackage rights fee paid by SP if SP were 

purchased by UP because die ICC was not convinced diat diis increase was cost based 

(BN/ATSF Decision, page 92, Unprinted). 

G. UP/SP AGREEMENT WITH 
UTAH RAILROAD IS DEPENDENT 
ON AGREEMENT WTTTf pv<;F 

Since die filing of dieir merger application die UP/SP has entered into an agreement widi 

die uuh RaUway ("UTAH") which potemially impacts rail competition if tiie merger is 

approved. The agreemem between UP/SP and UTAH provides die UTAH widi overhead traffic 

trackage rights across die SP's line between Uuh Railway Junction. UT and Grand Junction, 

CO. In addition, Uuh Railway gained access to die Savage Coal Tenninal near. Price, UT and 

Cypms Amax's proposed Willow Creek Mine near Castie Gate, UT. 

By combining die UP/SP-BNSF agreemem widi die UP/SP UTAH agreemem, rail 

competition is tiieoretically restored at five (5) mines22', i.e.. Pinnacle & Aberdeen and Crandall 

Canyon on die UTAH and Cottonwood, Trail Mounuin and Deer Creek on die CV Spur. 

The UP/SP-UTAH agreemem does not solve die loss of rail competition in die Colorado and 

.Utah coal field. There are tiiree specific reasons why die LT/SP-UTAH agreement does not> > 

provide ertective competition and each is discussed below under die following headings; 

30/ 

^ BNSF and UTAH also will have access to the Willow Creek mine when it opens 
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1. The UP/SP-BNSF Agreement Will Not Allow BNSF To Be Effective On 
The Central Corridor. 

2. The Universe Of Available Mines Widi RaU Competition Has Shrunk To 
Five 

3. Two RaUroad Profits Versus One Raihoad Profit 

1. The UP/SP-BNSF Agreement 
Will Not Allow BNSF To Be 
Effective Qn The Central Corridor 

In previous parts of my testimony, I explained in deuU die problems widi UP/SP-BNSI 

agreement. The net result of this research is that BNSF wUl not bt an effective competitor on 

the central corridor. There are three reasons why BNSF will not be an effective competitor, 

a competitor at all, on the central corridor. These reasons are: 

a. There is limited traffic available to BNSF for movement across 

the central corridor. 

b. BNSF does not have an operating plan or infrastrucmre in place 

to operate in The Central Conidor. 

c. The economic rents that BNSF will nave to pay UP/SP to operate on thcC 
•m 

m 
Cotridor will place them at an economic disadvanuge. 

The UP/SP-UTAH agreement is meaningless unless the BNSF is a viable, cffc 

competitor on the central corridor. Without BNSF, UTAH interchanges its coal traffic 

die merged UP/SP. , 
•* •'Um 
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2. The Universe Of Available 
Mines With Rail Competition 
ga^ Shnink T9 f̂ vy 

The SP has access to 13 mim« in die Uinu Basin and 5 mines in die Green River Basin plus 

access to die mines on die UTAH. lUe UP has access to 7 mines in die Uinu, Hamia and 

Green River Basins plus access to die mines on die UTAH. This constimtes a universe of 25 

mines where shippers can purchase coal ami competitive raU transportation. 

If die merger is approved, and if BNSF is considered a viable competitive rail alternative, 

shipper WUl only have access to die five mines sensed by die UTAH, i.e.. Pinnacle and 

Aberdeen, Crandall Canyon. Cottonwood. TraU Momiuin and Deer Creek. A change in a 

miiverse of available mines from 25 to 5 is devasuting to die long nm abUity to purchase and 

transport competitive coals. 

3. Two Railroad Profits 
Versus Ong Railr^^H ^ » f | | 

: Anodier economic disadvanuge of having die UTAH-BNSF as die raU competitive 

âltemative to UP or SP is die fact diat two raUroads cost and profit expecutions have to be 

ĉonsidered when setting the rate. 

TTie combination of UTAH's average rate and BNSF's variable costs (including trackage 

jghts payments at 3.0 nulls per gross ton-mile) result in a value tiiat is equal to a competitive 

«e from SP for coal. Obviously. BNSF would not handle coal traffic at its variable cost of 

srvice level. However, any profit additive included by BNSF only exaggerates die difference 

Jlween a UTAH-BNSF rate after die merger and an SP competitive rate before die mCTj 

4 f 
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V. STATUS AS A VTABLF RAILROAD 

A dieme underlying die UP's desire to merge widi die SP is die long-tenn viabUity of die 

SP as an independem railroad. The SP's lack of strengdi is ^ a r i z e d in die UP/SP 

application as represented in die foUowing statements: 

1. "SP's service has not kept pace widi die service offered by our competitors. Our 

relatively lower service quality does not meet die expecutions of our existing ̂  

customer base and limits our abUity to attract new customers." (V.S. Gray, p. 20̂ ^̂  

2. -Many of SP's operating inefficiencies and service problems increase its costs, 

•me characteristics of SP's stnicmre also contribute to SP's costs as a percenugê  

revenues being significantiy higher dian diose of our competitors." (V.S. Gray^ 

228) 

3. "Given 
diis effort and die strengdis of SP's franchise, and die economic grpv 

the geographic regions and economic sectors we serve, we have 

modest traffic growth. (V.S. Gray. p. 232) 

These types of statements are also conuined m SP's Third Quarter 1995 ("309^ 

submission to the Securities and Exchange Cotnmission. The 3Q95 10-Q states that th 

operatilW-^diVno^Wsofficien. cash Hows to n,cet tts ISP) cap.ul expe^ 

service and odier 
cash needs." (SP 3Q95 10-Q,. Volume 7 of UP/SP Application,̂  
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Tn summary, die SP has claimed in die UP/SP Application and recent SEC filings diat its 

viabUity is questionable because of low service quality, higher costs, modest traffic growth, lack 

of capiui investment and cash flow problems. While die SP may not have die traffic base of 

die UP and BNSF. the SP is much so-onger dian portrayed in die UP/SP Application and die 

current posHion is a radical change from SP financial sutements published prior to the UP/SP 

armouncement of plans to merge. My discussior. of SP viabUity is summarized under the 

following topics: 

A SP ViabUity in Proposed ATSF/SP Merger 

B. SP Sutements Prior to UP/SP Merger Announcement 

^. .̂ 1̂  VIABILITY 
IN PROPOSED 
ATSF/SP MERGER 

In the 1986 proposed merger between SP and ATSF,- the question of SP's viability was 

raised. ATSF/SP claimed that SP's financial condition was "so desperate that the Commission 

' should approve the merger ..." and diat the "failing firm" doctrine should be applied (2 I.C.C. 

2d, 828). 

In that proposed merger, the SP claimed that it needed: i) capiui improvements; 2) 

loperational improvements; and, 3) an increase in cash. (2 I.C.C. 2d 829) 

f I.C.C. Finance Docket 30400, Santa Fe Southem Pacific r^rpnrati^n - Control -- Southem 
Transportation Companv. 2 I.C.C. 2i 709. ' ' 
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The ICC rejected die argument put fordi by ATSF/SP regarding SP's poor financial healdi 

noting, in part, dial die SP ]«mondis eariier claimed it was '"a signif.want and financially viable 

business" and "in good financial healdi" (2 I.C.C. 2d 829) 

Also, in die ATSF/SP proposed merger, Morgan, Stanley & Co. (SP's financial advisor), 

suted diat SP would be viable over die next several years and die SP's evidence in die merger 

showed improvements in operations. (2 I.C.C. 2d 830) The ICC, in summary, found diat SP 

"is a marginal raUroad, and has been for some years" but declined to accept diat die SP wouldl 

not be viable. (2 I.C.C. 2d 833) 

B. SP STATEMENTS 
PRIOR TO UP/SP 
MT-WGFR ANNOUNCEMENT 

When die meiger application was filed on November 30, 1995 die question of SP's via^ 

was raised again. As widi die proposed ATSF/SP merger, die projected demise of dig 

appears contrary to recem SP sutemems prior to die UP/SP merger. The followins 

comments from die 1994 Report to Stockholders (dau. March 10, 1995)̂ ' and die Febr 

1995 "Rating Agency Update'22' provided by SF to Moody's Investor Service and Sundar 

Poor's Corporation respond, by topic, to each of die SP's viability concerns in die 

Application: 

1. T nu; .<;ffrvice Oualitv - "Our franchise is strong, and we will continue lo i 

efficientiy to achieve higher levels of customers satisfaction" (A.nnual Repor 

22' The Annual Repon is filed in Uie Application. Volume 7. pages 686-732. 
22' Br.csNo. HC34-100001 through"HC34-100033. 
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Since 1993, SP "has moved aggressively, to modemize its facilities and consolidate 

operations so tiiat it can provide more efficiem and responsive service to its shipper-.' 

(Annual Report, page 1) 

2. Revenue qiĝ ^ p,at^ncThe 1994 operating ratios equalled 

3. Modest Trgffig Growth ~ In 1994 SP "achieved a higher percenuge of volume increase 

dian any other Class I railroad (Annual Report, page 3). SP's "unparalleled franchise 

puts SP where die growdi is ..." (Annual Report, page 6) 

Lack OfCapital Investmgm ~ SP's cunem program to upgrade its locomotive fleet is die 

largest such investment in its history" (Annual Report, page 1). "SP is continually 

improving track capacity" (Annual Report, page 5). Finally, die toul 1995 approved 

capiui budget equalled 

5. Cash FlQw - During 1994, SP "improved it's liquidity and debt-to-capiulization ratio" 

(Annual Report, page 2). Cash flow is projected to 

In conclusion, in all areas where SP's viability is of concem, dau exists to show diat SP 

is financially improving and not expected to be eliminated as a competitor. 
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VI . rOMPETmVE IMPACT OF PROPOSED MERGER 
ON TRANSPORTATION RATES 

After the tiP/SP merger, die vast majority of ttaffic originated in die Westem United 

Sutes wUl be controlled by 'he UP/SP of BNSF. Table 22 below summarizes die pcrcent̂ ê 

disttibution by railroad. 

r Table 22 
Distribution Of Tonnage 

In Westem United States - 1994 

Tons 
Railroad (Millions) 

(1) (2) 

I I . Westem Railroads 731.1 

2. UPi' 210.2 

3. SP ma 4. Subtoul (UP/SP) 314.1 
5. BNSF 365.9 
6. Subtoul (UP/SP-BNSF) 680.1 

7. Odier Railroads (L1-L5) 51.0 

Source: Analysis of Class 1 statistics. 
1' Includes CNW, 

pistribution 
(3) 

100% 

29% 
J4% 
43% 
J0% 
93% 

7% 

As shown in Table 22 above, after die merger UP/SP and BNSF will control 93 per 

die origination in die Westem United Sutes (Table 22, line 6). While tills distribution^ 

UP/SP and BNSF may change, die UP/SP-BNSF settlemem agreemem related to die n 

not impact this overall concentration of traffic The problem exists that diis high conc^ 

I 
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of market Dow*»r 

A Concerns I„ ATSF/SP Merger 

«• BNSF As An Effective Competitor 

C- fapac, on Martet Conditions 

A- CONCERNS IN 

•"• '̂P^posednterger between ATSF and .,P the ,CCe 
concentra.io„„o„,ddecrea..eco„pe,i,.„„. ^ , e c , ^.^^ ™ ' ~ - - « 

- era con,.«.„, ,„ , ror 

and SP. SpecificalK . the ICC h,^ . 
regarding ATSF/SP's proposed serr. 

î roposed settlement widi BN: 

"•̂"''''̂ •"=----°̂ -̂pp«̂ raci,i.ie..,,;::;;~̂  
2. BN could not offer "fi.ii «̂ 

Mco™„,od,ty or tet̂ toria, service-C.C. 2d, 8 „ , 

3. Tlte COS. ,0 BN of t„nsponi„g the cove„d trafnc wouid he 
2d film ^cr. ^ SP (2 I C r 

• ôwiedge of BN. 
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4. The limited access to movements or commodities "would threaten to deprive the 

competing carrier [BN] of the traffic density needed to mainuin effective competition". 

(2 I.C.C. 2d, 817). 

The ICC, in rejecting the ATSF/SP merger, was concemed not only widi "die ability of die 

merged carriers to raise rates substantially for a continuing period of time" but also that the 

merged carriers would "be in a position to reduce die quality of its service", (2 I.C.C. 2d, 817). 

B. BNSF AS AN 
EFFECTIVE 
COMPETFTOR 

The same problems as were apparent in the ATSF proposed merger exist in this proceedi 

The UP/SP-BNSF seniement agreement will not allow pure head-to-head competition, 

following summarizes how the operation of die agreement will harm competition: " 

1. UP/SP will know the exact amount of traffic lost to BNSF because of the trackage rij 

payments; 

2. UP/SP will control the operation of BNSF trains tiius preventing BNSF service 

being superior and possibly make the ser e inferior; 

3. UP/SP will have specific knowledge of a subsuntial ponion of the costs incur 

BNSF (i.e., the trackage rights payments); 



I 

-89-

.̂ On the Honston-Memphis line .nd Centra, Cotridor, BNSF wi,, have otdy ,united access 

to .he traffic which wih prevent a,e densities required to be efficient; 

.0 . a ^ . th. up,sP and B.VSF wi„ not contpete with each od,er ar strong,, as the 

current configuration of BNSF. UP and SP. 

C. IMPACT OF IMARKET 
CONCEND^^TIftl^ 

From an econonuc perspective, n ^ t s whtch are highiy concentrated exhibit iess 

contpetition. T ^ se.,er (i.e., western ,ai,r«ds) can take vartous acttons to avoid contpetttion 

.n a highly concentrated market, n « avoidance of competition can take severa, fotms- over, 

cohusion. consents pat̂ iCism or ntere recogniUon of oiigopohstic interdepet̂ ence. Sintpiy 

su«d, the UP/SP n^ger wi« no. increase contpettUon and, on a. probabiiit, wi„ ,ead ,o ^ 

avoidance of price competition. 

A tea. chance exists tha. wid, „n.y ,wo n«jor taiiroads in the west, and BNSF an ineffective 

surrogâ  for Ute SP a. compe.iUve iocations, transportation rates wi„ increase. Tlte OT/SP have 

suted U.t it feels the tnerger is requited to counteract the BN/ATSF merger, but the potential 

Mists that wiUiout a third ca.-Tier, UP/SP and BNSF will be less aggressive. 
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STATEMENT OF OU\LincATIONS 

My name is Thomas D. Crowley. I am an economist and President of die economic 

consulting finn cf L. E. Peabody & Associates, Inc. The firai's offices are located at 1321 

Cameron Street, Alexandria, Virginia 22314. 

I am a graduate of die University of Maine from which I obuined a Bachelor of Science 

degree in Economics. I have also taken graduate courses in transporution at George Washington 

University in Washington. D.C. I spent diree years in die United Sutes Army and since 

Febmary 1971 have been employed by L. E. Peabody & Associates, Inc. 

I am a member of die American Economic Association, die Transporution Research Forum, 

and the American RaUway Engineering Association. 

The firm of L. E. Peabody & Associates, Inc. specializes in solving economic, marketing 

and transporution problems. As an economic consulunt, I have organized and directed 

economic smdies and prepared reports for railroads, freight forwarders and other carriers, for 

'hippers, for associations and for sute governments and odier public bodies dealing widi 

transporution and related economic problems. Examples of smdies I have participated in include 

• organizing and directing traffic, operational and cost analyses in cOi-m>̂ ction widi multiple car 

rmovements, unit tram operations for coal and odier commodities, frtighi forwarder facUities, 

ĵ TOFC/COFC rail facilities, divisions of du-ough rail rates, operating commuter passenger 

srvice, and other smdies dealing widi markets and :he transporution by differsnt modes of ; 
• •• i , . •,» 

, . .• • 
lyarious commodities from bom eastem and western origins to various destinations in 

•5* 
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enabled me to become familiar with die operating and 
accouming procedures utUized by railroads in die 

§TATE f̂F^T_OF OUAT nrrr ATim; 

States. The namre of diese smdies 

nonnal course of business. 

-dittonallMhave^pectedbothrailroad^rnunalandline-haulfacilttt̂ ^ 

vanous con^odities. and in particular unit . i n coal tnove.ents front the Powder River Bas. 

.ova..ousu.Oi.destinaUonsn.then.dwestemandwes.etnpor,ionof the united sutes. These 
ne.. «ps were used as a basis for ^ de«m.h«tion of dte trafHc and operattng characteristics 

or specific ntove^e ŝof coal, .thinboundtawnta^rialsandoutboundpaperproductoat̂ i. 
from paper mills, crushed stone, soda ash, aluminum, ftesh fntits, 

traffic and numerous other commodities handled by 
and vegetables, TOFC/COFC 

rail. 

I have presented evidence before the Intersute Commerce Commission ("ICC") in E ^ 

' ^ ^ ^ ^ ' ' - ^ ' ^ ^ ^ ^ Which is die proceed 

esublished die mediodology for developing a maxmium rai: rate based on sund-alone cost 

nave submitted evidence applying the ICC's sund-alone 

".DP&L.-3' and "Westrnoreiarid"l' along with odier 
cost procedures in "Coal Tradii]| 

proceedings before die ICC.i' 

ICC Docket No. 40224, Iowa Public Pnu/,.r i u 
iCC Docket No. 37029, Iowa ̂ bTic .';.rv... ̂ , 1 ^ ^ , ^ ^ " " Burlinemn Nonh.m B.iim.^ 

ICC Docket No. 38783. OHiahaVhl!:. g f T T ^ ^ 
36280. San_Antonio. Texas. Actm. Bv ar,H T > , . „ . 3 : T ~ ; 7 ^ ! | ^ ^ Company; 
Companv, et al. • °"Kn its Qr̂  p„t,|ir Sm -̂e Board v R„riin.,»n M̂ f̂, 
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STATElVfFNT OF OUALTFTrATinMC 

Moreover. I have developed numerous variable cost calculations utilizing die various 

fomiulas employed by die ICC for die developmem of variable costs for common caniers. 

including Buriington Northern Railroad Company,̂  widi particular emphasis on die basis and 

use of RaU Fomi A. I have utL'ized RaU Fomi A costing principles since die begimiing of my 

career widi L. E. Peabody & As.sociates Inc. in 1971.4' 

I have also analyzed in deuU, die Unifomi RaUroad Costing System ("URCS") and 

presented die residts of my findings to die ICC in Ex Pane No. 431, Adoption nf r,. n^if.rr. 

MlroadCoMn^Jt^jt^^^ f,, p,̂ ^̂ ^̂  

Jj-mcJmaU2Lr_s,hol^^ I have been involved in die URCS process, eidier directiy 

L i n g ^ J n ^ K ^ L S ^ r p ^ - r v S ^ wh..e I ̂ ev̂ opê  and presented 

cost ofservicc evidence in ICC Docket No 38783 O^hn f̂  ki p T ' Also I presented the variable 
C g . r ^ 3 I.C.C. 2d 12, a986H-OPPDT inŵ ^̂ ^̂  
movement ofcoai from the Powder R i v f ^ i C ™ n e ? o ^ ^ r N7̂ kâ n̂ ^̂ ^̂ ^̂ ^̂ ^ '^^ 
Cotrpany, In SanAnjonic,. e.e ICC found that t h ^ ^ S e ^ s ^̂ ^̂  
$12.62 per ton. just 46 cent, higher than my cost calculation of S12Tfi J ^ , the first quaner of 1984 was 
Burhngton Northem Flailroad Cot̂ pany's calcL^n of S17 4 ° r on n OPPD tSe i r ^ r " ' ' ' ' 7 " "1? 
cost for the first quarter of m< was 55.31 per ton just 11 cen.s î̂ i.r .ĥ ^ ' J ' ^ ' " ^ W e 
substanti.,v lower tha. Bu^n, on N o n h e r n ' ^ . r ^ C o ' ; r ; ? £ r ^ ^" 

;lradition of imiovative rost find.Jig until his retirement m 1983 Mr P.̂ hô ! u \ . °" 
T̂ennessee V.ley Authonty's ( I v A , comprnl^t-0"^TR.rForA^'^ M̂ ^̂ ^̂ ^̂  
ĉomnutteeof transportattonconsultants which was organized to assess the TVA procedurein ordeno nS^^LlI le 

.more coriipltit and simplifico .;ii.at data for the Rail r-orm A computer program. ' * "'"^il 

* Subsequem to the retirem,:nt of D/. Edwards in 1965. the firm name was changed to 
L. E. Peabody &. Associates, Inc. 
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STATE\fF\T OF OTIATTFfrAxrnvc 

or indirectiy. since tiie first interim report of die contractors was released. Throughom dus 

process. I have consistentiy asked for and reviewed die support and workpapers underlying die 

differem developmenul suges of die fomiula. I received and presented comments in Febmary 

1982 on die ICC's frg/Z/mVigry /979 Uril Cp^ St̂ ,(f)'. In December 1982. die ICC released die 

Uniform M Cpmg Svstm 1980 Railrnad Cn^ which I reviewed along widi die 

workpaper supporting diat smdy and die entire developmenul suge of URCS which was die 

basis for my Ex Parte No. 431 comments. 

I have frequentiy presented bodi oral and written testimony before die Intersute Commeri 

Commission. Federal Energy Regulatory Commission. Railroad Accounting Principles Boa 

Posul Rate Commission and nmnerous sute regulatory commissions, federal courts and 

courts. This testimony was generally related to die development of variable cost of 

calculations, fiiel supply economics, conttact interpreutions, economic principles concer 

maximum level of rates, implemenution of maximum rate principles, and calcuU 

reparations, including interest. I have also presented testimony in a number bf̂  

arbitration proceedings concerning die level of rates and rate adjusttnem procedures' 

contracts. 

I have participated in every major ICC mlemaking proceeding since die' 

including each phase of Ex Parte 290 (Sub-No. 2), (Sub-No. 4). (Sub-No. 5) and 

On a number of occasions my predecessor, L. E. Peabody. Jr.. and I have subr 
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STATEAtENT OF OIJALrFir ATinvc 

to die Commission concerning die detennination of die RaU Cost Adjusmiem Factor (" 

and die need for a productivity adjusmiem to properly reflect die change in railroad 

RCAF") 

costs.-' 

Since die implemenution of die ?t̂ ggers Rail Art nf IQ80, which clarified diat raU carriers 

could enter imo transportation contracts widi shippers, I have been actively involved in 

negotiating tt^ortation contracts on behalf of coal shippers. Specifically. I have advised 

utilities conceming coal transportation rates based on market conditions and carrier competition, 

movemem specific service commimients, specific cost-based rate adjusmiem provisions, contract 

reopeners diat recognize changes in productivity and cost-based ancillary charges. In particular. 

My n ^198?^"E 'pe lbL'f f "''v ? ''^ ^'""-^^ R '̂road Cos, R.rov.^ p. . . . . 
Juiy w. ivBu, L. E. Peabody. Jr. s Venfied Statement. Ex Pane No 290 fSub-No -2t R»iirn,H rL, D 
Erocedures. August 20. 1980; Thomas D. Crowley's Verified Staten^nt Ex pi^e No 2 9 ^ ^ ^ 
^ ^ e ^ Prcxedures. January 9. 1981; IHooL D. Crowley. WriS^T^e^Ex^J^^^^^ 
Z). Railroad Ccst Refovrry Procedures Julv 0 1982-L E PeahoHv ir . v.^r.-.< e. '^'""^^^"D-INO. 
(Sub-No.4). Railroad C^tl^^'^.^.:,:^'': t l ! ^ ^ ^ ^ ^ 
? r / ' '̂" '̂"^"t. Ex Pane No. 290 (Sub-No, 4). R . w Z I ^ ^ r Z T l l L Z ^ ^ ^ p'^XT.vfrv 
MMmcm. February I I . 1985; Thomas D, Crowley's Verified Statement. Ex Pane f ; g 7 ^ b No 4 Ra oad 
Cost Recoven. Procedures - ProdurtivrY Adjustmrm. March 28. 1985; Thomas D CrowLey'rVerined S . S ^ S T 
Ex Pane Nô  2 ^ (Sub-No. 2) Railroad Cos. Recoyeo:h^cedures. March 12.1^86; ^ I O I ' D C ^WW S V e S 
Statemem. Ex Pane No. 290 (Sub-No, 2) Pailroad Cost Recovery P . , V - > H . . , . / K . . . ! ? ^ " 
Crowley's Verified Statemem. Ex Pane Nc, 290 (Sub-No, 4). RanS^^jTi^foverv Prô  H./ p ? ^ ^ . . ^ 
AdiMincnt. December 16. 1988; Thomas D, Crowley's V e n l ^ J ^ ^ . m Ex Pane No 2S) (Sub J 
Eaiiroad Cos. Recovery Prorrdurr. - Prodnniviry .r,..tmem. January 17. 1̂ 89 T^oTas D cL^^^^^^^^^^^ 
S aietnem. Ex Pane No. 290 (Sub-No. 7). Productivity A d , u s , r . r n , ^ J e n K m May 26 1989 T̂̂ onJC D 
Crowley s Venfied Sutemem, Ex Pane No, 290 (Sub-No. 4) and Ex Pane No, 290 (Sub-No 7) RailroaTcost 
RccoverUirocedu^^ 1. 1989; Thomas D Crowley's Verified St̂  ^ r ^ T ^ ^ S f 
No. 290 (Sub-No, 5) (89-3), Quanerly Rail Cost A d n m F . ^ . June 13 98 ' l i o . ^ D Cr" wTe?; v S 
Statemem. Ex Pane Nc. 290 (Sub-No. 7). Produc.v.tv Ad,ustn,.n, .i^p. J . . . J Z 26 1989 T^on^ 
Cjx>wley's Venfied Statement. Ex Pane No. 290 (Sub-No,;). Railroad k^^;;:;;7.;v .^if'-n?""!!^..^:, 
m s m m , August 14. 1989; Thomas D. Crowley's Verified StatementNx Pane So. i m s Z N o 4 R o d 
£os. Recovery Procedures • Productivit> AdjuMmrnt, August 2), 1989; "njomas D, Crowley's Venfied S t S S S f 
Ex Pane No. 290 (Sub-No, 5) Q^^cHvRaiL C o s ^ ^ September 18 9^ ' l^orS D c S y ^ 
Venfied Statement Ex Pane No, 290 rSub-No. 7). ProducnvjaA_dji.smM^^ 

m 2 ' ° ^ 7 2 . T " ; ' ' T ' " ' V r H'"?' ''"t'^" Ha i l ro -^J^e^ ir t^T;^ . ; , , . . ; N-„v;mber 9. 
1992 Thomas D, Crowley s Venfied Statemem. Ex Pane No, 290 (Sub-No. 2 . Raiiroad Cost Recover>̂  
procedures. Nove. - 30. 1992.; and. "Tiomas D, Crowley's Verified Statemem. Ex Pane No. 2^) Sub No ^ 

in! - Imnlemenfatinn lamian/ 7 100,4 ' loduciivity Adjustment - Implementation. January 7 1994. 

n. 
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ST.\TEMENT OF OUALiTICATTONS 

I have advised utilities on die dieory and application of different types of rate adjusnnent 

mechanisms for inclusion in coal transportation contracts. 

I have been actively engaged in negotiating coal supply conoacts for various users 

du-oughoui the United Sutes. In addition, I have analyzed the economic impact of buying out, 

brokering, and modifying existing coal supply agreements. My coal supply assignments havĉ ;] 

encompassed analyzing altemative coals to detennine die impact on the delivered price of 

operating and maintenance costs, unloading costs, shrinkage factor and by-product savings. 

I have been, or am cunently, involved in die negotiation of uansporution or coal sup 

contracts for over forty (40) utilities which bum coal or lignite produced in the west. 

utUities purchase coal or lignite produced in Colorado, Illinois, Missouri. Montana, ] 

Mexico. North Dakou. Oklahoma. Texas, Utah and Wyoming. Generating sutions oper 

by diese utilities are located in die following nineteen (19) sutes: Arizona, Ark 

California, Colorado, Illinois, Iowa, Kansas, Louisiana, Minnesou, Mississippi, Mu 

Nebraska, Nevada. North Dakou, Oklahoma, Oregon, Texas, Wisconsin, and Wyomii 

As a result of assisting coal users in die eastem and westem portions of die Uniti 

I have become familiar with operations and practices of the rail caniers that move coa 

major coal rortcs in the United Sutes as well as theii cost and pricing practices 

I liave developed different economic analyses for over sixty (60) electric utilitĵ -j 

locâ td in all parts of die Uiuted Sutes, and fcr major associations, including Amerg 

Instimte, American Petroleum Instimte, Chemical Manufacmrers Association. Cc 
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Association. Edison Electric Im=timte, MaU Order Association of .Amenca. National Coal 

Association, National Industrial Transportation Uague. tiie FertUizer Instimte and Westem Coal 

Traffic Uague. In addition. I have assisted mmierous govemmem agencies. m.jor mdustries 

and major railroad companies in solving various economic problems. 

I have participated in various proceedings involved widi die division of dirough rates. For 

example. I participated in ICC Docket No. 35585. A/cron. Cn.rnr, ^ v,,,,,..,... 

(;Qrnpgrty,etol v A M m Qnd Rockfish Railrô ^ C s i m E m ^ . which was a complaim filed 

by die northern and midwestem rail lines to change die primary north-soudi divisions. I was 

personally involved in all traffic, operating and cost aspects of diis proceeding on behalf of die 

northem and midwestem rail lines. I was die lead wimess on behalf of die Long Island RaU 

Road in ICC Docket No. 36874, KotkiJ^nrnMlil^^ 

Rail Road Comoanv 



LISTI.NC OF l OrATIQNS SERVED BV L P A.N0 SP JOINTLY - 1994 

Exhibit_fnX-lA) 
Ptft 1 of2 

iution Nime SELCIZ .Station Ntme SPLC 1/ 
(1) (2) (3) (4) 

1 PARAOOULD 600560 48 HERINGTON 585570 
2 FAIR OAKS 605497 
3 FORREST crrv 605770 
4 BALDWIN 611842 
5 PINE BLUFF 6.1860 49 HARVEY 646522 
t NORTH LrmJE ROCK 612137 50 MARRERO 646524 
7 PtJLASKI 612143 51 AVONDALE 64652<l 
8 MAtJMELLE 612149 52 CROWLEY 6<7570 
9 LrrrLEROCK 612200 53 RMIBOR 658612 
10 CAMDEN 617450 
11 TEXARKANA 619600 Manniri 

CilUoniia 54 Pi-EASANT HILL 569916 
55 DELTA 574192 

12 HERLONG niS6 56 ILLMO 577211 
13 MARYSVILLE 87327' 57 :77369 
14 YUBA c r r v 873527 
15 WEST SACRAMENTO 874645 
16 WOODLAND 874670 
17 CAIWON ?7476I 58 WELLS 860140 
IS FRENCH CAMP 87J659 59 ALAZON 860141 
19 LATHROP 875670 6C T U I J \ S C 0 86CI42 
20 TRACY 875694 61 HALLECK 860148 
21 LYOT« 875696 62 ELBURZ 860149 

22 TURLOCK 87S874 63 OSINO 860175 
23 MCAVOY 876125 64 PARDO S60176 
24 NICHOLS 8''6I26 65 ELKO S601SC 
2<t EAST OAKLAND 876431 66 HIWTER 860182 
26 FRUrrVALE 876444 67 CARLIN 160188 
27 MELtOSE 876446 68 RED HOUSE •61151 

2S «AN L E * L N D R O 876451 69 KNIGHT 861152 

29 ESTUDIIXO 876453 70 IRON POINT 861153 
30 HAYWARD 876459 71 GOLCONDA Will?! 

3' TREVARNO 876466 72 WESO 861164 
32 UVERMORE 876467 73 WINNEMUCCA 861165 

33 RADUM 876471 74 ELLISON 861192 
34 FREMONT 876479 75 VALMY tKi! 194 

35 DECOTO S:64B6 76 MOTE 8611% 

36 1RVING10N 8''649l 77 PALISADE 862511 

37 NILES TOWER 876493 78 BARTH 862513 

38 WARM SPRINGS 876496 79 BEOWAWE 862516 

39 MILPrtAS 876712 80 DUNPHY 862518 

40 SAN JOSE 875740 81 MOSEL 8 J 3 I 1 I 

41 ONIARIO 88029S 82 .^JIGENTA 863113 . 

42 WALNUT 883615 83 KAMPOS 863114 

43 c r r v OF INDUSTRY 8e?6I9 84 RUSSELLS 863115 

44 SCMJTHOATE 883652 85 RENNOX 863116 . 

45 PARAMOUNT 883658 86 BATTLE MOUWAIN 863119 4 

46 LAHABRA 887109 87 FLAN IG AN 864145 I 46 LAHABRA 
8k RENO 864170j 

pUnob 

47 NILWOOD * 392918 

l/'SUMiard Poini Loc«>on Code" determioed froir AARV !995 Centrtlaed Sutioa MMler d«ubM«|| 

L . E . PEABODY & ASSOCIATFS, INC. 
ECONOMIC CONSULT.um 



LISIINC OF I.OrATIONS SFRVrn RV TIP AND .SP . IOINTI V - ,04.̂  

EjdiibiijTDC-lA) 
P«ge 2 of2 

S u i i n n K l in i f f 

( I ) 

I t u i 

«9 DEFENSE 
90 BIO SANDY 
91 TYLER 
92 GREAT SOUTHWEST 
93 WACO 
94 EAST WACO 
95 HEARNE 
96 BRYAN 
97 COLLEGE STA 
98 KERR 
99 ORANGE 
100 AMELIA 
101 EA^T BAYTOWN 
102 BAYTOWN 
103 MCDONOIXIH 
104 PIERCE JCT 
105 DUMONT 
106 GENOA 
107 OLCOTT 
108 WEBSTER 
109 FONDREN 
110 ELGIN 
111 MCNEIL 
112 AUSTIN 
113 LEAGUE c r r v 
114 DICKINSON 
115 UOttARCJUE 
116 SUGAR LAND 
117 SAN ANTONIO 
118 PLACEDO 
119 VICTORIA 
120 SINTON 
121 VIOLA 
122 HARLINGEN 
!23 BROWNSVILLE 
124 MCAULEN 
125 SIERRA BLANCA 
126 MCNARY 
127 FORT HANCOCK 
128 TORNILLO 
129 FABENS 
130 CLINT 
131 BUFORD 
132 YSLETA 

SEULli 
(2) 

661136 
665298 
666370 
668134 
669750 
669754 
682482 
682840 
682860 
683564 
684150 
684441 
684754 
684771 
684780 
684782 
684792 
684793 
684794 
684797 
684798 
685312 
685426 
685500 
686134 
686136 
686156 
686424 
687500 
688257 
688260 
688840 
689212 
689844 
689880 
689980 
696460 
696484 
696486 
696816 
696818 
696823 
696826 
696829 

Saiion N«mt 
(3) 

133 EVONA 
134 OGDEN 
13 5 OGDEN SUGAR WORKS 
136 UTTLE MOUNTAIN 
137 ROY 
138 CLEARFIELD 
139 LAYTON 
140 WOODS CROSS 
141 NORTH SALT IAKE 
142 SALT LAKE cr rv 
143 BECKS 
144 GARFIELD 
145 MURRAY 
146 PALLAS 
147 MIDVALE 
148 AMERICAN FORK 
149 GENEVA 
150 PROVO 
151 iRONTON 
152 SPRING VlLLE 
153 SPANISH FORK 
154 PAYSON 

(4) 

761534 
761560 
761568 
761578 
761595 
762725 
762733 
762793 
762798 
762800 
762802 
762928 
762952 
762960 
762972 
764325 
764345 
764350 
764359 
764371 
764373 
764385 

[ I 'Standard Point Location Coie^dclemrineH rrom AAR'i 1995 Centralized Sution Master 

L . E . PEABODY & ASSOGTATES. iNCt^t 
ccoHOMic cansuLTumlSk -il^i^ 



EAiHt_(TDC-lB) 
Page l o f 10 

fcUMMARY OF TONS AND REVXNt'ES BY FTVE DICtT STCC 
FOR IjnCATlOSS £ E R \ T D BV L'P AND SP J Q I N T I V 

1994 

flw Total 

«0 Tom Toul 

(1) Oi <3) 

1 0 I I29 39.680 $1,723,240 
2 C1131 422.948 10,887,188 
3 01132 2.397.062 78.818.836 
4 01133 10,080 74,600 
5 01134 62416 1.114.824 
6 01136 41SMS 6.233.634 
7 01137 1.044.937 17.491^09 
8 01139 3J00 104.280 
9 01141 155.728 4.135.388 

10 01143 31.040 738,440 
11 01144 378.840 13,748.919 
12 01149 5.920 310.640 
13 01159 17440 1.131.520 
14 01191 sjao 307.028 
IS 01195 27.720 1.184.440 
16 01197 147.232 1.110.144 
17 01229 520 28,720 
18 01232 32.4M 868.560 
19 01294 2.600 124.240 
20 01295 I 6 J W 724.0'n 
21 01299 •00 42,160 
22 01312 7J0O 772.720 
23 01318 730 23.920 
24 01319 920 26J0OO 
25 01331 1.840 117.880 
26 01341 65.920 3,694.320 
27 01343 xm 139.920 
2 t 01349 183.400 
29 01919 920 33,640 
30 01423 10.120 258,480 
31 08611 UIO 314,960 
32 09121 vm 137,240 
33 091J2 m 26,920 
34 09131 m 23,440 
35 10111 260.898 2.228.268 
36 10113 2.094.627 43.812,713 
37 10212 424.476 8,771,164 
31 10322 n . i40 332.640 
39 10511 13.400 381,400 
40 I0S13 72.920 1.933.160 
41 10514 920 19.440 
42 10929 19.240 701.120 
43 11112 960 52J20 
44 11211 9J20 209.788 
4.5 11212 26.990.880 413,093.262 
46 131II 31.112 1.616,112 
47 14211 20.012 230.692 
48 14213 78,796 240,388 
49 14219 3.711.400 47,168,474 
50 14411 I U 1 2 69,604 
31 14412 62.236 664.928 
52 14413 249.024 6.226.928 
33 14316 3.680 133.920 
54 MS19 22.560 857,760 
55 14711 268.016 10,983.172 
56 14712 17.160 663.260 
57 . 14713 10,000 228.760 
58 14719 13.440 412.824 
59 14911 3,700 93.936 
60 14913 U . 7 U I.423J84 

>l 
Y 

• i i 
i 6 | 

L . E , PEABODY & ASSOCIATES, INC. 
ECONOMIC CSNIULTArm 



SUMMARY OF TO.VS A.ND ROX.NUES BY FIVE DlCrr STCC 
FOR LOTATIOVS SFR\T,D BV I P AND SP JQINTI >' 

1994 

t)*<b<'_(TDC-lB) 
P*tc2ari0 

Five Toul 
Digit Tom Total 

STCC 

(1) (2) (3) 

61 14914 39,632 Sl.74:,St4 
62 14913 3,800 309.280 
63 14917 960 76,000 
64 14918 97.200 7,131,600 
63 14919 338.440 13.540,260 
66 14922 6360 213,4«0 
67 19293 2.320 133,880 
68 19311 12,960 630,080 
69 20119 1,000 19J20 
70 20121 2.920 71,400 
71 20129 30,880 1,081,840 
72 20131 3.040 86.000 
73 20132 2.200 99.6'X) 
74 20139 3,000 149,920 
75 20141 H720 399,000 
76 20143 9.800 613.680 
77 20144 44.560 1.56U20 
78 20161 16.440 718.280 
79 20211 47.700 2.748,720 
80 20231 48,480 2,639,720 
81 20251 33.200 1.63U20 
82 20259 32.240 1.266J20 
83 20262 6.160 177.320 
84 20311 too 26.000 
85 20321 44.920 1.907,840 
86 20323 2.160 167.000 
87 20331 30.820 1.613.360 
88 20332 63.960 3.618.940 
89 20333 13.120 397.040 
90 20334 24.720 1.219.680 
91 20336 499.760 23,437,060 
92 20338 too 82,000 
93 20339 2,720 202,480 
94 20341 18,440 1J23.720 
95 20342 880 27.600 
96 20343 15.760 9.S6.240 
97 20352 13,000 899.840 
98 20359 12,480 469.640 
99 20361 4,200 127,720 

100 20371 31,440 1,968.360 
101 20372 4U60 1,306,120 
102 20373 81,040 3.471,960 
103 20379 9,880 313.080 
104 2C381 27J20 1,804,240 
103 20391 66.400 2,397.040 
106 20411 338.636 tU62.9]2 
107 20412 120,820 3.330,480 
108 20413 34J00 1.58U60 
109 20416 21.320 1.427.120 
110 20418 14.160 414,040 
111 20419 83.668 2,430,216 
112 20421 144 JOO 3.807,036 
113 20431 48J20 6,067.120 
114 20432 400 29J60 
115 20441 3n.692 22.301.868 
116 20442 3,440 129,760 
117 20443 35.240 1,440.240 

118 20432 •!> 4,960 203,2f" 

119 20461 622.840 2I.033.23*. 

120 20462 ^ 33.760 1,194.400 

L. E. PEABODY & ASSOOAIES, JMC.̂  
ccoNOMic comirLTANn 



SUM.MARY OF TONS AND R£\X\UES B\ m x DIGIT STCC 
FOR I.OrATTft\«f B\T.D B^ I P AND SP JOINT! V 

1994 

Erfubtt_(TDC-lB) 
PageSoTlO 

121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
135 
136 
137 
138 
139 
160 
161 
162 
163 
164 
165 
166 
167 

168 
169 
170 
171 

172 
173 
174 

175 
176 
177 
178 

179 
180 

DifH 

STCC 

(1) 

20463 
20466 
20469 
20471 
20472 
20521 
20329 
20611 
20616 
20617 
20619 
20621 
20622 
20623 
20629 
20711 
20712 
20713 
20714 
20821 
20823 
20831 
20841 
20831 
20839 
20861 
20871 
20911 
20914 
20913 
20921 
20923 
20931 
20933 
20939 
20941 
20942 
20981 
20992 
20993 
20994 
20993 
20997 
20998 
20999 
21111 
21211 
22799 
22911 
22931 
22999 
23111 
23812 
23941 

23949 
23999 
24111 

24115 
24211 ^ 
24212 

Total 
Ton 

(2) 

17,648 
21.960 
3.080 
50,440 
9,000 
3,600 
10,120 

381,716 
I9J20 
38.540 
33,900 
232.600 
13J00 
3440 
8.400 
22.000 
2.560 

une 
600 

414.040 
32440 
40.400 
63.880 
13,840 
26.400 
9,040 
4,040 

90,480 
69J60 
2».172 

233.820 
754.828 

j. I60 
80,164 
21J60 
9,440 

20,160 
2,800 

960 
2,120 
2.600 

314.400 
3,3<iU 

tso 
61,4(0 

1,040 
880 

3.440 
440 
200 

5.800 
2,640 

520 
1,440 

200 
56J20 
28,976 

409,880 
1.286,920 

32.560 

Total 

(3) 

$697,176 
U72.400 

249,440 
2.392.880 

349J80 
283,600 
498,040 

3,082.684 
409,720 

1.081.n4 
1.819,416 
8J12.960 

303,680 
83.760 

414.720 
1.161.280 

121J20 
70.400 
73.520 

19.189,640 
1,413,400 
1.664,840 
2,728,140 
1.009,680 
1,039.200 

407440 
277.080 

2.194,120 
1.219,576 

862J32 
10,670,508 
31,891,196 

147.360 
2.033.736 
1.083,440 

306.720 
1,200.720 

1I3.0S0 
58.720 

104.000 
132.240 

26,080.0110 
I16J20 
23,440 

2,110,640 
101,880 
78,440 

271,720 
66,000 
30.400 

30!,120 
83,480 
72,960 

294.040 
28.280 

4413,640 
8I8J36 

3,941.692 
62468.560 

448.120 

L . E . PEABODY & ASSOCIATES, INC. 
ECONOMIC CONSVLtAJfTS 



Itl 
Its 
m 
lU 
IU 
IW 
107 
IM 
IW 
IM 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
306 
207 
208 
209 
210 
211 
312 
313 
314 
215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
726 
277 
228 
229 
230 
231 
232 
233 
234 
233 
236 
237 
238 
239 
240 

SUMMARY OF TONS AND R£\XNUES BV F A X DICTT STCC 
FOR LOTATinVS SF.R\T.D BV I T ANf l .SP lf^iNTr y 

1994 

D i f i l 
STCC 

( I ) 

343IS 
34219 
24291 
24299 
34314 
343U 
34331 
3<WI 
34911 
34913 
34931 
34993 
34993 
24?9< 
24997 
24999 
25121 
25151 
25161 
25171 
25173 
25174 
1.'179 
25199 
25319 
25411 
25421 
25911 
25999 
26111 
26112 
26211 
26212 
26213 
26214 
26217 
26218 
26219 
26311 
26431 
26441 
26469 
26471 
26472 
2M91 
26492 
26499 
26511 
26543 
26549 
26551 
26613 
26614 
26619 
27211 
27311 
27411 
27417 
27419 •'-* 
27711 

T<W 
Tom 

a) 
3.000 
3.000 

960 
920 

1.320 
920 

701.000 
27,720 
12.680 

128.748 
320 

1.880 
43.240 

703J60 
2400 

3!,200 
440 

3.12C 
1.160 
4.960 

520 
840 
720 

28.520 
600 
MO 

3 . I M 
040 

41440 
86440 
9J20 

.163,500 
60.370 

268,760 
178.356 

3,400 
1,640 

30,320 
1.541,824 

6J60 
880 

I J W 
7 4 M 

S M 
930 
840 

22.320 
10.040 
11,640 

400 

too 
21,680 
3.000 
3,360 
1,680 
4J60 
6.360 

720 
7,760 

600 

Total 

(3) 

$273,400 
132,000 
93.000 
37,440 
90J20 
78.800 

33439,560 
1,413.140 

832,!>60 
898,860 
44J20 
94,760 

1,160,120 
29,091480 

163.640 
1430.760 

59400 
172,440 
77,120 

269,760 
89.520 
28,720 
27480 

2.067.480 
21.520 
64420 

279,880 
67,840 

2.919,000 
4,374480 

381,160 
17.429,860 
3,333.920 

12,603,400 
3.'92.284 

179,040 
96.760 

1J33.960 
36,937,924 

272,560 
23.840 
78,920 

664.640 
32,i'-0 
42.740 
32,000 

1.550480 
473400 

1417.760 
27,080 
32440 

1476.320 
223,360 
4' ..640 

30.880 
251440 
437,680 

50.400 
336.360 
143,880 

L . E . PEABODY & ASSOCIATES, iNC 
CCOKOMiC CONSULTANTS 

mm 
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SL'.M^URV OF TONS AND RE\XNL ES h \ FI\X DlCrr STCC 
FOB I o r ATIONS S F R \ T n BV l.P AND SP JOINTLY 

1994 

Five Total 
Digil Ton* Total 

STCC Sbiopcd 
(1) (2) (3) 

341 27812 1480 $103,040 

342 28121 1.720 106.4r« 
243 28123 533,120 16460.701 
244 28123 388484 10.9t642't 
243 28126 74.608 3442,176 

246 28139 3480 172,720 

247 28141 1.720 91,4*. 

248 28151 28480 1.910,6f0 

249 28161 19,760 l,691,f JO 
250 28169 240 49,i40 

231 28181 39,040 863,640 

252 28184 32.800 1,701,840 

253 28183 55.720 3483.560 

254 28189 4480 157,840 

255 28191 62.040 1.934480 

256 28194 13,680 929J20 

257 28193 4,840 236,760 

251 28199 90416 34^3440 
239 28211 3.480,880 132.934,360 

260 28212 92440 2.920,880 

261 28213 4,080 331420 

262 28311 44.120 2,173,960 

263 28419 85420 3,897,440 

264 28422 1400 93,440 

263 28423 MO 28,720 

266 28431 300 80 

267 28441 22480 1,123,200 

268 28312 1.840 48,180 

269 2851? 18,720 1.107.920 

270 28612 24,480 793,200 

271 28712 128,720 3453.052 

272 28713 48,876 1.129,161 

273 28714 36,680 1,114420 
274 28719 1.800 108,640 

275 28799 8.800 76:.080 

276 28911 6.040 235.040 

277 28991 738,048 13.690464 

278 28994 7.480 561.840 

279 28996 74.560 3.628.000 

280 28998 14.880 324.400 

281 28999 50.120 1.886.400 

282 29113 10.908 131,660 

283 29114 411400 11.200,940 

284 29116 5.800 290.360 

283 29117 180476 7437,756 

286 29119 124,412 3.772.400 

287 29121 2,800 237480 

288 29511 9,000 232.000 

289 29521 51,040 1.304 800 

290 29522 920 76.240 

291 29523 28480 680.640 

292 29529 16.520 282.400 

293 2991! 2.160 62.6CO 

294 29912 800 28.480 

293 29913 489.428 11.001.032 

296 19914 382436 8,563,6>M: 

297 29919 42,040 1,0:'.960 

298 30111 117.080 9,740,040 

299 30114 2,560 190,640 

300 30119 * 11400 567400 

L . E . PEABODY & ASSOCIATES, INC. 
ECONOMIC CONSULTANTS 



SUMMARY' OF TONS AND RE\TNI:ES «Y f n x DIGTr STCC 
FOR LOCATIONS SFBVTn I P AND SP JOINT 

1994 

Five Total 
Digit Tom Total 

STCC 

(1) (2) (3) 

301 30412 MO $27,000 
302 30711 8420 722,680 
3C3 30713 3480 780,360 
304 30714 19,360 670460 
305 30713 720 29460 
306 30716 4>.4<0 3.769,720 
307 307l« 10.788 839.852 
308 30719 21480 1,648,120 
309 30729 1.480 96480 
310 31411 15.120 773,440 
311 31611 2.880 103400 
313 32119 3,400 ?89420 
313 32212 4.760 197,120 
314 32219 1420 43.040 
315 32291 6,920 380.040 
316 32292 •5,760 391,600 
317 32293 10,480 919.120 
318 32294 200 23.920 
319 32296 148C 87,600 
320 32299 29,800 699,920 
321 32411 938,036 13,674,164 
322 32412 1.880 139,440 
323 32511 94420 3474.464 
324 32512 3,440 153,800 
325 32551 16440 610440 
326 32552 9.003 401.640 
327 32611 760 47J60 
328 72621 8C0 66,800 
329 32719 20.072 1419,440 
330 32741 419.8ii0 6418.920 
331 32752 147428 2,123.960 
332 32753 6.320 148440 
333 32754 67480 1,445,640 
334 32924 3480 124,600 
335 32932 720 28.720 
336 .'2932 197,060 9.694492 
337 32953 28J20 1420.680 
338 32955 3,440 241,640 
339 32959 890.4t0 2^,151,640 
340 32961 240 43,200 
341 32996 5,560 288.840 
342 33111 3,920 208,600 
343 33121 39,400 1,082,400 
344 33122 331416 11,031.404 
345 33123 940,600 28,782412 
346 33124 301,044 8,732,712 
347 33125 132,724 3.292.484 

348 33126 130,960 3,259,440 
349 33127 23440 1,415,880 
350 33128 79,960 1,712,088 
351 33131 4.000 129460 

352 33i34 8,480 269,200 

353 33133 11.640 572.480 

354 33151 1480 90,'"^ 

355 33152 10460 412,840 

356 33211 1420 77.760 

357 33219 9.040 442,680 

358 33311 J» 137,040 3,065,400 

359 33321 20,000 912.040 

360 33331 » 16,600 663480 

Exhibit_(TDC-lB) 
I'age 6 of :0 
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E»hil>it..(TDC.lB) 
P«g« 7ofl0 

SUMMARV OF TONS AND RENXM.ES BV n \ X DIGIT STCC 
FOR LOTATinvi ^jfH^Tp BY ,p .^^j^ .^j. [ Q J ^ J ^ -

1994 

361 
362 
363 
364 
365 
366 
367 
36r 
369 
370 
371 
372 
373 
374 
373 
376 
377 
378 
379 
380 
381 
382 
383 
384 
J83 
386 
387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
403 
403 
404 
403 
4M 
407 
408 
409 
410 
411 
412 
413 
414 
413 
416 
417 
418 
419 
420 

Five 
Digit 
SK£ 

(J) 

33333 
33341 
33399 
33311 
33313 
33321 
33573 
33574 
33612 
33693 
33999 
34111 
34215 
34239 
34281 
34298 
34311 
34312 
34339 
34411 
34412 
34423 
34433 
34443 
34446 
34499 
34329 
34614 
34619 
34812 
34813 
34119 
34912 
34931 
34943 
34996 
34997 
34998 
34999 
33222 
33223 
33229 
35241 
35313 
35319 
35331 
399SI 
33371 
35489 
35611 
35619 
35621 
35642 
35669 
35741 
35791 
35811 
35833 
33857 
35859, 

Total 
Ton 

(2) 

3,000 
57,680 
1460 

48.120 
2.440 
1,760 
5400 

800 
3,600 

880 
76428 
4460 
1.440 
4.080 

880 
14,600 

720 
1,840 

880 
6,800 

760 
3,400 
4,720 

400 
4.120 
2460 
5400 
6,040 
6440 

720 
4.840 

400 
800 

1.140 
3,680 

280 
! 0.604 
17,000 
3.720 
6,920 
1400 
1,160 

16420 
5,000 
4,400 

920 
1320 

15,040 
1,720 

560 
840 

:.600 
3.880 
3J20 

400 
800 
600 

1,160 
3420 

280 

Totai 

(3) 

$96480 
2443.120 

126.000 
2,133,800 

124440 
47460 

236.800 
42400 

198.920 
29.000 

1488.024 
211,640 
178440 
218,040 
41,000 

436,640 
27480 
54,480 
40,000 

464460 
50.000 

372,640 
404.000 
55400 

211.800 
87.120 

172.760 
220.720 
303480 
25,440 

236480 
44,760 
27480 
80.200 

139.720 
132.160 

1,190,624 
358,800 
187,120 
754,600 
67440 

380.080 
1444.680 

213.200 
394.000 
24,000 
99,040 

336.000 
98440 
93,600 
77480 

143,920 
773,720 
372420 
66,040 
47,840 
73480 

137,840 
231.680 
28,600 

L . E . PEABODY & ASSOCIATES, INC. 
ECONOMIC CONSULTAKn 



Exhibit_(TDC-lB) 
Page t of 10 

SUMMARY OF TONS AND RE\XNUES BY FAX DICrr STCC 
FOR LOCATIONS SER\XD BV LP AND SP JOINT! V 

1994 

Five Total 
Digit Tota Toul 

STCC Stiippatl KeYBOUt 
(1) (2) (3) 

431 35891 too $133,560 
422 35999 9J60 416,040 
423 36111 760 4f.000 
424 36121 11420 860,760 
425 36129 2,68n 578,760 
426 36311 12.760 1.193,160 
427 36371 49420 11.402.080 
428 36331 17420 1,773420 
429 36343 23.120 2433.200 
430 36349 240 46.800 
431 36392 1480 179420 
432 36393 7,760 1496.840 
433 36399 24,640 3,614,640 
434 36411 320 13480 
435 36421 11480 912.800 
436 36429 240 58440 
437 36439 3440 410,400 
438 36441 3.136 196416 
439 36442 19400 1.047,080 
440 36449 400 88.480 
441 36511 9.800 533.400 
442 36512 16420 1437.120 
443 36612 920 41.000 
444 36621 5480 801,800 
445 36711 1.040 187400 
446 36741 800 25440 
447 36791 1.840 64.480 
448 36921 560 25,440 
449 17111 988.176 221,273,824 
430 37112 568.040 101,449.080 
4SI 37119 1.760 422.960 
433 3 142 12.800 476,840 
431 j7144 29,000 1453460 
454 37145 1,680 31,680 
4SS 37147 1,960 368.400 
4 M 37148 760 27480 
437 37149 229,440 30.766.720 
458 37151 80416 4.034476 
459 37299 3,180 2.541428 
4 M 37411 11,720 141460 

m 37422 113433 1.632416 

m 37424 2,440 203480 
463 37426 17,040 344.640 
464 3742* 6,000 36i.760 
465 37311 440 28.280 
4 M 37SI9 920 27.280 
4«7 3 7 M I 1,600 328440 
4 M 37W4 :,4oo 217,440 
469 3M11 7,400 433,960 
470 3M31 9,120 758,120 
471 3 W I 3 2.400 111,920 
473 39319 1,720 47,140 
473 39411 19,600 2.467,640 
474 39497 14.800 1.410.560 
475 39499 3,960 559460 
476 39911 2,720 429,440 
477 39931 8,000 386,200 

478 39996 3,640 373,800 
479 39998 6,840 313.000 

480 39999 « 31460 1468.480 

L . E . PEABODY & ASSOCIATES, INC. 
ECONOMIC CONSULT A i m 



Ej(hibit_(TOC-lB) 
Page 9 or 10 

SUM^URY OF TONS AND P '"XX.NTJES BY FTVX DICrr STCC 

1W4 

Five T W I 
Digit T«M Toul 
Size Shiaad 

(1) (2) (3) 

481 40112 88.160 $2,260,040 
482 40211 669444 14456,824 
483 40212 5460 191,880 
484 40213 3.040 129,440 
485 40214 37440 2413,080 
486 40219 19.160 765,400 
487 40221 8420 373460 
488 40231 5.680 33460 
489 40241 600440 13420480 
490 40251 2.760 392420 
491 40261 16,120 769,7n 
492 40291 704480 18,131429 
493 41111 4,680 284480 
494 41112 280 37.360 
495 41114 5,760 730460 
496 41113 4400 139,400 
497 41117 4,080 300.920 
498 41118 100480 15.649480 
499 41211 30,600 103400 
300 42111 4440 187480 
Ml 42112 1,680 109,480 
«3 42211 251,808 8,414.088 

sa 43111 39,040 1,462420 
S04 45111 47420 2.053480 
SOS 46 I I I 3,137.996 137410432 
SM 4«3I1 236,280 16,931,680 
S07 47 I I I 83460 3485,920 
SM 4M9I 680 38,000 
509 40101 3,400 218.960 
510 40I0S 19,280 1,503,800 
S U 4M0I 99400 828.000 
512 48606 2.440 71420 
513 48611 2.000 261,440 
514 49012 37.032 3473,412 
515 49013 10.840 698.240 
516 49018 13.144 883 :'6( 
517 49024 17.4t8 3,609 :]2 
518 49025 8.600 1.74:.l(00 
519 49031 6.400 169400 
520 49042 120.700 5.699404 
521 49045 24460 927,120 
522 49048 1.000 776.360 
:23 49054 3420 376.840 
524 49055 3.120 409.800 
525 49057 836.028 26.833.740 
526 49064 6.040 336420 
527 49066 37400 937,240 
528 49072 98480 4,882.600 
•29 49078 11,400 1,198400 
530 49081 72480 3.438,840 
531 49082 91,480 2454,120 
532 49091 98460 4437,760 
533 49092 77456 3,114.208 
534 49093 43,084 2.585,096 
535 49101 88,640 3443,120 
•36 49102 22,640 729.600 
537 49103 640 17,560 
538 49104 6440 835420 
539 49120 » 3.T30 264,440 
540 49122 16.840 629,840 

L. E. PEABODY & ASSOCIATES, INC. 
ECONOMIC CONSVLTAinS 



SUMMARV OF TONS AND R£\X,NUES BV FUX DICrr S T r r 

1994 

Ejdul»it_(TDC.iB) 
P»e« 10 of 10 

*T1I'Y' 
0) 

541 
542 
343 
544 
545 
546 
347 
548 
549 
350 
S51 
552 
553 
534 
555 
556 
557 
558 
539 
560 
561 
562 
563 
564 
563 
566 
567 
568 
569 
370 
571 
572 
573 
574 
573 
576 
577 
378 
579 
580 
581 
3*2 
583 
584 
SOS 
586 
S>7 
588 
589 
590 
591 
592 
593 
594 
595 

49123 
49125 
49126 
4913: 
49141 
49142 
49143 
49141 
49151 
49152 
49153 
49154 
49155 
49157 
49163 
49164 
49174 
49183 
49184 
49187 
49188 
49205 
49214 
49215 
49232 
49239 
49251 
49252 
49270 
49300 
49302 
49312 
49313 
49314 
49323 
49342 
49332 
49333 
49336 
49360 
49361 
49363 
49363 
49366 
49411 
4M13 
49457 
49501 
49601 
49611 
49623 
49633 
49638 
49661 
49663 

lOTAL 

Total 
Ton 

(2) 

t lJM 
lOLTaO 
13400 
5440 

45.640 
83.140 

800 
3,840 

18416 
3420 
3440 
7410 
2460 

SOO 
3.000 
5.880 
8416 

182460 
1480 

29,640 
27.960 
73.760 

1480 
21.900 
7^720 
3.160 

38456 
1480 

11440 
556,192 
126,400 

320 
1,600 
4,120 

12.560 
4,000 

160.160 
1480 

360,136 
6,800 

760 
9.t40 

17460 
34.680 

373.600 
79.236 
6.120 

387416 
87452 
33.280 

240 
22.680 
2,040 

162.800 
123Ji32 

13,476.496 

Total 

O) 
S343480 
447J20 
291,000 
228,160 

1,487,6<0 
3,733,024 

29420 
64,4tn 

324,432 
54,640 
27,720 

403,200 
125,760 
28,4(0 

185460 
585,880 
172,084 

6.1!9,2t0 
103.840 
990,320 
513,680 

2.330,76.-> 
40440 

I4JI400 
3481420 

120.520 
2,870432 

47,840 
869,280 

14,049,720 
4,816.920 

21.440 
83460 

261,920 
477420 
46,400 

5,668,600 
43,160 

17483,460 
312,920 
51420 

193,760 
676,880 
982420 

10,113,796 
2,130,992 

276,004 
32414432 
2,770,736 
1412,680 

33400 
912.880 
72,720 

8,928,008 

$24»4478478 

L. E . PEABODY & ASSOCIATES, I N C J 
ECONOMIC caiGVLrAtm 



Exhibit (TDC-IC) 
Page I Of 1 

SUMMARY OF TONS AVD RE\'E.VUES AT POI.VTS SERVED 
BY UP AND SP.I01XT1 V BV pR^^^lV^TrTr i^M) T E R M I N A T I N P . S T A T E - 1994 

Suit 
(1) 

United Statn 

AL 
AR 
AZ 
CA 
CO 
CT 
OE 
F L 
OA 

10 IA 
11 ID 
13 IL 
» IN 
14 KS 
15 KY 
16 LA 
17 MA 
I t MD 
19 ME 
30 Ml 
31 MN 
32 MO 
33 MS 
34 MT 
25 NC 
36 ND 
37 NE 
3t NN 
39 Nl 
SO NM 
31 NV 
33 NY 
31 OH 
34 OK 
3S OR 
36 PA 
37 RI 
3« SC 
39 SD 
40 TN 
41 TX 
43 UT 
43 VA 
44 VT 
45 WA 
46 Wl 
47 WV 
48 WY 

49 

50 

U. S. Toul 

Canada 

Mexico 

Grand I'o>a| 

Toni 

(2) 

280,440 
4,116.928 

131.160 
7400,888 
8.008.593 

2,000 
11.600 
69,920 

245,400 
1,067.721 

771,960 
3.147.624 

200,876 
1,653,07! 

187,056 
2424.860 

14,920 
7,040 

36420 
300.864 

2499,483 
912,802 
138440 
461,156 
100,648 
62,444 

3427,081 
0 

13,740 
141,928 

1.091,696 
114.800 
199,520 
327,940 

2,198,848 
147,827 

0 
47,680 
2.520 

416,500 
13,469,041 
20414,466 

60,000 
11,040 

457,400 
172.520 
43.440 

6.439071 

82,841.072 

635424 

0 

83,476.496 

Originating 

Source: 1994 ICC Costed Waybill. 

RcvCTue 

a) 

S16.505,t60 
96.738.136 
4415,160 

390.257458 
171.166,504 

131400 
1.004,680 
3,881,800 

17438440 
40,187.325 
21.712.940 

180,740.130 
14,556,444 
624W.129 
33,573,680 
82.559488 
1.118.400 

700420 
3.540,880 

42,816.764 
64,622.515 
42.724.946 
4478.160 

14479.732 
10.469,504 
3495,520 

152424.158 
0 

1.727,824 
3,999444 

36431,100 
6.724,800 

28,561,600 
9,845488 

95.190488 
10485412 

0 
4,796.680 

110,600 
25,530400 

311,705,206 
358,325,583 

3.924,040 
661,160 

20,648.520 
8.075,120 
3,427,960 

$2,525,591,042 

S5S,787,036 

0 

S248447P 078 

Tpni 
(4) 

315,080 
2.355,908 

225,988 
18,575.781 
1405419 

41,500 
120.520 
381.4SC 
429.480 
642,040 
274,608 

5414,827 
750,716 
362400 

1.927,669 
1.849.884 

145.700 
94.080 
10.840 

266,592 
347,176 

2450,008 
728415 
31,080 

313.628 
12.160 

180.436 
30.560 

330.640 
123 072 

4,724,091 
130.860 
499,208 
295,524 

1418,325 
527,264 
27.400 

176,800 
10480 

728,900 
19,740437 
14433,007 

176,000 
0 

617,005 
261,188 
72,680 

83,433,608 

30,848 

12.040 

83476.496 

Terminating 
.Revenue 

(5) 

$11,095,920 
57,547,528 
8486.880 

781483,836 
65,005,660 
2,261,300 
8,843,800 

27.190.460 
28,338.160 
17.156,180 
7415.072 

177,180.082 
21.116,768 
20,059,752 
39,085,664 
51,232,724 
12,956,060 
13,884,960 

743,000 
15,783,564 
15,126,768 
37.996453 
18.235,160 
1.920.520 

16.877.364 
798,400 

14,078.044 
1453.640 

27.003,160 
5438,920 

138,627.874 
8,819,80) 

23.867,692 
10.761.-04, 
35.42::.365| 
32.198428] 

1.791.000] 
8.621, 

437,< 
28,500,73 

410.154,83 
307.322; 

10.946.: 

20.249,< 
11,764.7 
3.867.6 

L . E . PEABODY & A S S O O A T E S , If<C. 
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