
STB FP 32760 ^ I P W | | ^ 1 - 9 6 D 62435 



March 22, 1996 
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Office ofthe Secretary 
Surface Transportation Board 
12th Street and Constitution Avenu 
Washington, DC 20423 

Dear Secretary: 

The UP/SP merger is far more anti-compe titive than the Santa Fe-Southem Pacific merger 
rejected in 1988 Please stop the decimation of our jobs so greedy ouners can get richer This 
merger is bad for our country. It should be rejected. 

The railroads' application predicts there will be a net loss of 3,390 agreement and non-agreement 
jobs and the transfer of 2,952 workers. IJP Employee Relations Director, Michael Hartman, 
claims that "Our experience in prior consolidations shows that adverse labor impacts are usually 
more modest than predicted" 

President Scardelletti stresses that is not true "In our experience, the loss of jobs, transfers and 
ether hardships on workers is more than the railroads predict when they are trying to win 
govemment approval for their schen.es." As an example, he cited the UP's takeover of C&NW 
which led (within a week ofits approval) to the loss of 1,300 jobs. 

If approved, the merger would mean closing SoL'them Pacific's historic headquarters in San 
Francisco. 

If the merger is approved, the combined UP/SP will control 90 percent of rail traffic to Mexico 
and S3 billion in Texas petro-chemical traffic. 

"If this merger goes through, one railroad giant will have control over much of the chemical, 
petroleum and plastics traffic off the Gulf Coast," warned Texas Democratic Congressman John 
Bryant. 

A member of the House Judiciar>' Committee, Rep Bryant said that the federal govemment is 
"beint\ asked to sanction the creation in America of what surely is the largest private railroad 
monopoly in the history of the world." 

Bryant called for the proposed merger to be held to the antitrust standards by which the Justice 
Department should judge mergers. 

Sincerely, 

Douglas JCrekelbes 
410 N French 
Sioux Falls, SD 57103 

ADVSSE OF ALL 
P 
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SENATOR DREW NIXON 
DISTRICT 3 

COMMITTEES 
State AHairs 
Heaitti and Human Services 
Natural Resources 

SutxX)n-,.-nittee on Agnculture 

TRICT OFFICE: 
1 East Lamar 

Suif! A 
Jasper, Texas 75951 
(409) 384-9991 

CAPITOL STATION 
P C Box 12068 
Austin, Texas 78711 
(512)463-0103 
TDD (512) 475-3756 

ENTERED 
Office of the Secretary 

APR ^ 1996 

SPartof 
Public Record 

March 27, 1996 

The Honorable Vemon A. Williams, Secretaiy 
Sui race Transportation Board 
12th Street and Constitution Avenue 
Washington, D.C. 20423 

RE: Finance Docket 32760 

'̂ -..J Dear Secretary Williams: 

^ I am writing in regard to an application pending before you that seeks approval of a merger 
between the Union Pacific Railroad Company (UP) and Southem Pacific Lines (SP). I am 
concerned that the merger of these two lines will reduce rail competition in Texas. This lack of 
competition could negatively impact Texas businesses and our state's economy'. 

I urge the Board to carefully review the UP/SP merger proposal and to make a recommendation 
that ensures adequate rail competitiou in Texas. 

ADVISE m ALL 
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MONTANA UOUSK OF K K l > K i : S K N T / T I V F . S 

REPRESENIATIVE BONNIE MARTINEZ 
HOUSE DISTRICT 17 

HELENA ADDRESS; 
CAPITOL BUILDING 
HELENA. MONTANA 59620-0400 
PHONE. (406)444-4800 

HOME ADDRESS 
769 FALLOW LANE #110 
BILLINGS MONTANA 59102 
PHONE; (406)652-9676 

March 23, 1996 

^ ^ f c TBCNG % 

NCFRE 

otfice 

j APR 

Hon Vernon A. Williams, Sectetary 
Surface Transportation Board 
Twelfth Street and Constitution Ave. N.W. 
Room 1324 
Washington D C. 20423 

Re; Finance Docket No.3227650 Union Pacific Corp./ Southern Pacific Rail Corp. 
Control and Merger 

Dear Mr. Williams; 

I support the proposed merger of the Union Pacific Railroad and the Southern Pacific 
Lines for the following reason; 

A merger would be good for Montana shippers, and workers.lt is important that Union 
Parific/Southern Pacific conti •:ue to compete comparable to Burlington 
Northern/Santa Fe it would strengthen competition, create cost savings, increase 
investments and expand service, keeping rail transportation throughout the country. 

For these reasons I support this merger and uge the Interstate Commerce Commission 
to approve the merger. 

y Sincerely, 

Representative Bonnie Marling "̂ fc.> DINGS 
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j HOMEADORcSS 
PO BOX 44 

CALDWELL. IDAHO 83606 
HOME (208) 454-3373 

BUSINESS (208) 459-4574 

\ 

i jORITY LEADER 

aho State Sei 
CAPITOL BUILDING! 

P.O. BOX 83720 
BOISE, IDAHO 83720-OC 

ENTERED 
ce of the Secretary 

APR 1 1996 

EPartof 
Public Record 

COMMITTEES 

JUDICIARY AND RUL£S 

COMMERCE & HU.VIAN 
RESOURCES 

STATE AFFAIRS 

March 27, 1996 ADV 
PR 

et a l — Control & 

Honorable Vernon A. Williams, Secretary 
Surface Transportation Board 
Twelfth S t r e t t and Constitution Avenue, N.Ŵ , 
Room 1324 
Washington, DC 20423 

Finance Docket No. 3276^0, Union Pacific Corp. 
Merger — southern Pacific Rail Corp., et a l . 

Dear Mr. Williams: 

I , David E. Kerrick, am the Majority Leader of the Senate, and 
represent Canyon County i n the Idaho l e g i s l a t u r e . 

I support the proposed merger of the Union P a c i f i c Railroad and the 
Southern P a c i f i c Lines. The merger of the UP and SP w i l l enhance 
r a i l competition, strengthen the Idaho t r a n s p o r t a t i o n system and 
help f u l f i l l the p o t e n t i a l f o r increased economic development 
w i t h i n the State of Idaho. 

In p a r t i c u l a r , t h i s merger w i l l provide f a s t e r , more d i r e c t and new 
s i n g l e - l i n e routes f o r many of the areas t h a t trade by r a i l w i t h 
Idaho. For example, eastern and northern Idaho w i l l obtain much 
shorter s i n g l e - l i n e routes t o many points i n C a l i f o r n i a and Oregon. 
In a ddition, there w i l l be a new s i n g l e - l i n e route =or the 
Eastport, Idaho gateway t o Mexico and t o SP-servad points i n 
C a l i f o r n i a , Arizona and Texas, as well as new Colorado, New Mexico, 
Louisiana, and the Midwest. Both shippers and receivers i n Idaho 
w i l l b e n e f i t from t h i s streamlining. 

Also important i s the f a c t t h a t merger w i l l enable UP t o provide a 
ready supply of r a i l c a r s , p a r t i c u l a r l y the r e f r i g e r a t e d equipment 
th a t Idaho shippers need. By making use of back haul opportunities 
and taking the best advantage of seasonal patterns, the UP could 
provide more r e e f e r cars f o r Idaho potatoes, f o r example, without 
any corresponding increase i n i t s f l e e t and the cost t h a t would 

/'Is 
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Honorable Vernon A. Williams 
March 27, 1996 
Page 2 

entail. In addition, more capital investment for expanded capacity 
would be possible with the additional cost savings from combining 
the operations of the two railroads. 

A merged UP/SP w i l l strengthen competition with the now-merged 
BN/Sanua Fe and i t s new single-line routes. I t i s important to 
Idaho that UP/SP be permitted to compete by merging because of the 
benefits outlined above, and so that the UP w i l l remain a 
financially strong match for BN/Santa Fe in Idaho. 

For these reasons, the undersigned f u l l y supports the merger and 
urges the Surface Transportation Board to approve the merger 
promptly. 

Sincerel 

Senator David E. Kerrick 

DEK:caj 

cc: Charles Clrirk 
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March 28, 1996 

T H E C H A M B E R 

The Honorable Vernon Williams 
Surface Transportation Board 
12th and Constitution 
Washington, D.C. 20423 

Dear Secretary Wiliiams: 

The Rosenberg/Richmond Area Chamber of Commerce opposes the proposed merger of the 
Union Pacific and Southem Pacific. The proposed merger would seriously impair our ability to 
attract job producing firms to the Houston area where our community is located. 

Texas needs additional rail competition, not less. We urge the Board to disapprove the proposed 
merger. 

DOCKET 327 

CT ah 

Sincerely, 

Rebecca Junker 
President 

ROSENBERG/R ICHMOND AREA C H A M B E R OF C O M M E R C E 
^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ N B ' H R G . TEXAS 77471 • (713) 342-5464 

ADVISE OF ALL 
PROCEE0ir**iGS 
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Before the United States 

Finance Docket No. 32760 

APPLICATION OF UNION PACIFIC RAILROAD ,ET AL. 

NOTICE OF INTENT OF ALAMEDA HISTORIC COMPLEX 
TO PARTICIPATE IN PROCEEDINGS AND REQUEST CONDITIONS 

•• Alameda H i s t o r i c Complex" is a Business i n Alameda C a l i f , whose 
purpose is to F a c i l i t a t e a Museum ,Tourist F a c i l i t y xn Alameda. 

A.H.C. i s requesting c e r t a i n and general Trackage Rights and/or 
reciprocal switching trackage r i g h t s whithin C a l i f o r n i a and other 
States on behalf of r a i l c a r r i e r s u n a f f i l i a t e d w i t h applicants 
and/or the A c q u i s i t i o n of c e r t a i n r a i l spurs now mostly abandoned. 

A.H.C. is also requesting that Union P a c i f i c s h a l l grant a Right 
of Way under t h e i r Rail Yards and Trackage in the Area of Oakland 
for the underground construction of a Large Tunnel which w i l l carry 
Autos,Trucks and the p r o b a b i l i t y of a Troll e y or other Rail Vehicle 
A.H.C. requests that any Rail Tracks w i t h i n the Described Tunnel 

shall have reasonable connections to the Union Pacifies Trackage in 
a n t i c i p a t i o n of f u t u r e integrated operations between them and that 
reasonable r a i l Access be given to assist the Tunnel Construction. 

A.H.C. requests that in A n t i c i p a t i o n of increased road t r a f f i c and 
delays in t r a v e l i n the Oakland area that Union P a c i f i c be asked to 
Cooperate and p a r t i c i p a t e in the construction of a (Truck,Bus) 
roadway which would u t i l i z e the Rail Shoulders of Urban Trackage. 

As i s t a b l i s h o d i n Decision # 11 New Responsive Applications and/or 
requests f o r Conditions have u n t i l March 29th 1996 to f i l e and in 
the s p i i i t- o l uci-iaiu'i ir IC Lliio Do cur..ent i« ^ . - . \ - f^ £>teTTw»»»r--j J-5 "̂^̂  -
Total Application but is requested to be s u f f i c i e n t n o t i f i c a t i o n . 

COMPLETE COPIES OF ALL DOCUMENTS ARE AVAILABLE TO ANY POR 

CERTIFICATE OF SERVICE 

Pursuant to 49 C. F.R.,1104.12 ,1 c e r t i f y that I have t h i s day served 
copies of the foregoing "NOTICE OF INTENT OF A.H.C. TO PARTICIPATE 
IN PROCEEDINGS AND REQUEST CONDITIONS,upon a l l Parties Of Pecord i n 
t h i s proceeding by f i r s t class postage pre-paid U.S Mail, 3-25-96. 

ADVISE OF ALL 
pROC£ED!r4GS 

3-25-96 Signature: 

ALAiMEDA HISTORIC COMPLEX 
Gary McAfee (Proprietor) 
2614 Bayview Dr. 
Alameda C a l i f . 94501 
(510) 522-5617 

AJ-<UUJ 
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Clerk of thf Board of Supervisors 

S O L U T I O N 
SUPERVISORS OF ̂ jj^|^^yf|^* OF THE BOA 

fd 17^^^ 
WHEREAS, the proposed merger of Un 

Railroads w i l l y i e l d s u b s t a n t i a l benefits f o r the state 
of C a l i f o r n i a ; and 

WHEREAS, the Union Pacific-Southern P a c i f i c merger would improve 
f r e i g h t service and strengthen t r a n s p o r t a t i o n competition 
through the Western United States; and 

WHEREAS, the merged Union Pacific-Southern P a c i f i c w i l l also meet 
the competitive challenge of Burlington Northern-Sante Fe 
combination; and 

WHEREAS, t r a n s p o r t a t i o n customers w i l l b e n efit from an agreement 
t h a t would give Burlington Northarn-Santa Fe access to 
various Union Pacific-Southern P a c i f i c routes and points 
i n C a l i f o r n i a . 

NOW, THEREFORE, BE IT RESOLVED t h a t the Board of Supervisors cf the 
County of Tuolumne does hereby support the merger of the 
Union Pacific-Southern P a c i f i c r a i l r o a d s merger. 

ENTERED 
Offica of the Sacratary 

APR 2̂ 996' 
Part of 
Public Record 

ADOPTrO BY THE BOARD OF SUPERVISORS OF THE COUNTY OF TUOLUMNE ON 

Wotq P Q. • NOES: _ 

19 

A Y t S Ut Dm 

_Di»i 

4ih Dm 

5ih Dm 

ABSENT: 

ABSTAIN 

J 3 i i i 

Durt. 

ATTEST: _^t-bn. >>l i') CLC^^ No 
Clerk ol ihe Board of Super .isors 
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S T A T E O F U T A H 

R K I ' R E S E X T A T I V E D A R I . E N E G L ' B L E R 

41ST D I S T R I C T 
( S A L T l_AKE COUN'>~V) 

a a S S F L A M I N G O O R I V K 

S A L T L A K E C I T V . U T A H 8 4 1 1 7 

R C S . 2 7 7 - 3 2 6 0 B U S 9 S 7 . 4 S S 3 

F A X 9 S 7 - 4 7 0 4 

Vemon A. Williams. Secretaiy 
Surface Transportation Board, Room 1324 
Twelfth Street & Constitution Avenue N.W. 
Washington, D.C. 20423 

S T A N D I N G C O M M I T T E E S : E D U C A T I O N ; J U D I C I A R Y 

A R P R O R R I A T I O N S : C O M M U N I T Y A N D E C O N O M I C 

O E V C L O P M C N T 

Re: Finance Docket No. 32760, Union Pacific Corporation, 
Control and Merger - Southem Pacific Rail Corp., et al 

Dear Secretary Williams: 

ch26, 1996 

ENTERED 
I of the Secretaiy 

APR 1 1995 

SRartof 
Put)iic Record 

Please knew of my support for the proposed merger of Union Pacific Railroad Company and Southem 
^ ^pacific Transportation Company; I understand this proposal is pending before the Surface Transportation 
\~y ' Mo'iiid. I have been educated on the issue by constituents. They feel this proposal was carefi'Hy forged to 

be mutually beneficial to businesses and the State of Utah. 

A Senate Concurrent Resolution (introduced during the 1996 Legislative session) peaked inte.'-est in this 
issue. The introduction of this resolution focused community and legislative interest in the meetings of 
I'nion Pacific, Southem Pacific and Burlington Northern and Santa Fe Railroads with the Western Shippers 
Coalition, individual shippers and the Govemor's Task Force. These meetings addressed the need for the 
merger and competition issues. This d'alogue continues. The success of the Senate Concurrent Resolution 
was reached without its passage. 

^ We, in Utah, consider Union Pacific an integral part of our heritage. As we celebrate our state's 
cent("nnial this /̂ear, the golden spike at PrcrnoRtOiy Point has been recalled in many centennial festivities. 
Even though it preceded our statehood, we celebrate it as a significant milestone on that route. I feel a 
personal alliance with Union Pacific because of a strong partnership between Union Pacific and Salt Lake 
Community College where I serve as an administrafor. They have served as a model partnership and we 
anticipate that piutnership will be strengthened by this merger. 

Southern Pacific will strengthen Union Pacific's position throughoui the West. There is wisdom in two 
competitors joining to provide the healthy business climate in Utah with improved railroad services to 
Denver, the Gulf coast, Texas and the Bay area. 

' We anticipate many continued benefits from this merger. Among those benefits is less rail congestion in 
ihe Salt Lake Metropolitan area (my constituents) and improved mass transit possibilities. I trust we will 
receive your support for this critical issue. 

J :U££JS^_OF A L L Sincerelv, 

. j; . , ^a^ 
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5NE BASE • RAILROAD BALLAST • CHEMICAL STONE • LIMESTONE PRODUCTS 

LF COAST LIMESTONE, INC 
P.O. Box 66, Seabrook, Texas 77586 

Office (713) 474-4124 Fax (713) 474-3829 

March 25, 1996 

.Mr. Vemon Williams 
Surface Transportation Board 
Room 3315 
12th and Constitution, N.W. 
Washington, D.C. 20423-0001 

î -̂̂ VISE OF A! L 
JE^jJj^ ̂  ^ 3 r-̂  ̂  S 

Re: Finance Docket No. 32760, Union Pacific Corp., et al. 
Southgm Pacific Rail Corp.. ct al. 

Control «fe Merger --

y 

Dear Mr. Williams: 

I have held the position of Vice President al Gulf Coast Limestone. Inc. for 10 years. 
G.C.L. is a major retailer of limestone and other road materials. Our products are used by 

/'general industry in a wide varietv' of projects. Currently, our company ships more than 
10.000 cai loads of material annually from central Texas to various destinations in Texas. 
We are always open to new marketing opporunities which may include Mexico. 

Gull"Coast -̂imestone has a strong interest in competitive rail transportation between the 
United States and Mexico. The Laredo/ Nuevo Laredo gateway is the primar>' route for 
shipments between the two countries for the majority oi" intemational traffic. This 
gateway possesses the strongest infrastructure of customs brokers. It also provides the 
shortest routing between major Mexican industrial and population centers and the 
Midwest and Eastem United States. 

Our company depends on competition to keep prices down and to spur improvements in 
products and services. For many years Union Pacific and Southem Pacific have 
competed for our traffic, resulting in substantial cost savings and a number of service 
innovations. TtxMex has been Southem Pacific's partner in reaching Laredo in 
competition with Union Pacific, as Southem Pacific does not reach Laredo directly. 



/ 

A merger of Union Pacific and Southem Pacific will seriously reduce, if not eliminate, 
competitive altematives via the Laredo gateway. Although vhese railroads have recently 
agreed to give certain trackage rights to the new Burlington >Jorthem Santa Fe Railroad, 
we do not believe the BNSF, as the only other major rail system remaining in the Westem 
United Spates, will be an effective competitive replacement for an independent Southem 
Pacific on this important route. 

I understand there is an altemative that will preserve effective competition. TexMex has 
indicated a willingness to connect with other carriers via trackage rights to provide 
efficient competitive routes. Trackage rights operating in such a way as to allow TexMex 
to be truly competitive are essential to maintain the competition at Laredo that would 
otherwise be lost in the merger. Tnus I urge the Surface Transportation Board to correct 
this loss of competition by conditioning this merger with a grant to trackage rights via 
efficient routes between Corpus Christi and these connecting railroads. 

Economical access to intemational trade routes should not be jeopardized when the future 
prosperity of both countries depends so strongly on intemational trade. 

Yours truly. 

Robert R. Robinson 

cc: The Texas Mexican . -ilway Company C/O Central Business Servicê ' 
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The Honorable Vernon A. Williams 
Secretary Surface Transportation Board 
12t,T Street & Constitution Avenue 
Washington.DC 20423 

March 28, 1996 

Dear Secretary Williams: 
In reference to 'Finance Docket 32760', I believe the rail merger between the Union 

Pacific and Southern Pacific railroads could have a harmful effect on the economy and 
lives of many Tc ;as communities and citizens. Texas needs the rail competition to 
ensure that Texas wiil continue to be in competition for industrial and ousiness 
relocation, economic development, and the Jobs that this competition brings to Texas. 

Texas needs more than one owning railroad to ensure fair rates, quality service, and 
employment for railroad workers. 

I urge you to do all that is possible to stop this merger. 

î erely yours, 

Ronnie Farrar 
Rancher 
Route 6 Box 293 
Caldwell, Texas 77836 

ENTdRED 
Offtee of the SecfBtary 

1 n "• 
APR 1 19:5 

Public Record 

A D V I S E : O F A L L 
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^ \ P.O. BOX 2910 
AUSTIN. TFXAS 78768-2S10 

y 512/463-0526 
CHARLES FINNELL 

STATE REPRESENTATIVE 

P.O. 80X468 
HOLLIDAY. TEXAS 76366 

817/586-1245 

ARCHER • BAYLOR • CLAY • COTTLE • FOARD • HARDEMAN^ 
JACK • MOt." * JL'E • THROCKMOflTON • 

March 27,1996 

The Hon. Vernon A. Williams, Sec 
Surface Transportation Board 
12th Street and Constitution Avenue 
Washington, DC 20423 

RE: Finance Docket # 32760 

Dear Secretary Williams: 

With regard to an application pending before you that seeks an approval 
of a merger betuv^en the Union Pacific Railroad Company (UP) and the Southern 
Pacific Lines (SP) I am most concerened that the merger of these two railroads 
w i l l greatly reduce r a i l competition in the state of Texas, seriously impacting 
Texas business and our State's economic Iuture. 

The proposed merger would grant UP control over a reported 90% of r a i l 
t r a f f i c into and out of Mexico, 70% of the petrochemical shipments from the 
Gulf Cjast of Texas, and 86% of the plastics storage capacity in the Texas/ 
Louisiana Gulf Region. UP acknowledges that the merger would greatly reduce 
r a i l competition and has proposed a trackage right's agreement with the Burlington 

y Northern-Santa Fe (BNSf) as a proposed solution. 
I 

A trackage rights agreement, v i l l not solve this problem. Owners of r a i l lines 
have incentives to invest in the track and to work with the local communities 
to attract economic development. Owners have control over the service they 
pro v i d e — i t s frequency, i t s r e l i a b i l i t y and i t s timeliness. You cannot say 
these tilings about railroads which operate on someone else's tracks and are 
subject uo someone else's control. 

Business i n Texas does not need another merger. We nee another owning 
railroad to ensure effective r a i l competition. An owning railroad that i s 
willing to provide quality service and investment is the best solution for 
shippers,communities and economic development o f f i c i a l s . An owning railroad 
also offers a good opportunity to retain employment for railroad workers who would 
otherwise be displaced the this proposed merger. 

Witli upmost concern I request the Board to carefully review the proposed merger 
of UP/SP and to recommend an owning railroad;,as-th« fe'lpWOQajlS to ensure adequate 
r a i l competition in Texas. • ^ \ ' i & ^ ^ ^ J 1 ^ % ^ M a | 

-.1 L'. •'• '• ^^mnfym 
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LIQUID SUGARS, IIMC. 

March 22, 1996 

ENTERED ̂  ^ 
Office of the Secretary 

APR 1 >5'̂  

L2J Public Record 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Corporation, 
et a l . - Control and Merger-Southern P a c i f i c R a i l 
Corporation, e t . a l . 

Dear S i r : 

I an w r i t i n g t h i s l e t t e r to express our support f o r the BN/Santa 
Fe Agreement w i t h the UP/SP. 

My name i s Warren Mooney and I am Executive Vice President of 
Liquid Sugars, Inc. I have been employed wit h t h i s f i r m since i t s 
conception i n 1962. 

Liquid Sugars, Inc., i s a d i s t r i b u t o r of sweeteners. We have 14 
plants located West of the M i s s i s s i p p i , and we r e l y almost e n t i r e l y 
on r a i l service f o r incoming products. 

We- ship cars of sugar and corn syrup via r a i l i n t o our plants from 
suppliers East of the Rockies and i n the Northern Tier states. 

We f e e l t h a t t h i s Settlement Agreement would b e n e f i t our company 
by moving our t r a f i i c i n a mc^e expeditious manner. 

We see the Settlement Agreement as being b e n e f i c i a l t o the snipping 
public, and therefore favor and support t h i s aare^ment. 

Very t r u l y yours 

Warren D. Mooney 
Executive Vice President 

WDM/( c 

ADV^SIIOFALL 

1285 66th St. • PQ BDX9A . OoKiand, CA 94604-0096 • (510) 4.''0-7100 • F,<\X (510) 420-7103 



ATTACHMEffT II 
SuQoested Verified Shhmer Statamant Format 

Introduction 

Identification/lntrodijction (IndKndual) 

ktentificationAntroduction (Company) 

Mode of Transport Taken In Past ami Ftiture 

Statement of General Support 

Specific Benefit fbr C4Mnpany 

Descriptive Story 

Condusion 

Reason for Letter » Support for BN/Santa 
Fe Agreement with UP/SP 

Name/Trtie/Years witti Company/Years 
with Industry/Duties at Company 

Name/Address/ Desciiption/Size/Maffcet 
Range/Common Shipments (type and 
number) 

Routes/Strictly R d vs. Rai & Intermodal. 
Motor, and Water Transit / Volume / 
Tracks & Company(s} Used in ttte Past 
and expected after merger 

Writer as Company Representathm States 
PosHhm Reception for SetttemerK 
Agreement 

Oescripbon or Mk-uier in WMch 
Settlement Agreement Wfl Spedficaly 
Benefit the Writei's Compsny 

Example (using typical comp&ny product) 
of Improvement/Benefit Expected as a 
Direct Result of the BN./Santii Fe 
aoreement with UP/SP 

Condusion/Rastatertent of Support 

Verification Last Page/VerificatkMi/Notarized 

The verified sti»£ement must be notarized (preferably notarized) or contain the 
folowing declaration: 

If gaecuted inaide the United Statas- its territories, possessinrs, or commonwealths: 

'I dedare (or certify, verify, or state) under penalty of peijury that the foregoing is 
true and correct. Executed on this _ day of . \99e.' 

SNpp-ar Signature 



If executed outaide the United States, its territories, possessions, or 
commonwealths: 

"I dedare (or certify, verify, or state) under penalty of peijury under the laws of the 
United States of America ttiat the foregoing is true and correct. Executed on tWa 
day of .1996." — 

Shipper Signature 

The verified statement of support shoidd be addressed to end maied directly to: 

Honorable Vemon A. WHams 
Secretary 
Surface Transportation Board 
12th & Constitution Ave.. N.W. 
WaaMngmn. D.C. 20423 

and shouki reference the merger proceeding as: 

Hnance Docket No. 32760. Unkm Padfk: Corporatkm, at. al.-Contral and Merger-Southern 
PacHk: Rai Corpoialion. et. al. 

A copy of ttie verified statement shotid be sent to: 

i Roberta R. Lund 
Special Project Coordinator 
Law & Govemment Affairs Departinent 
3800 Continental Plaza 

777 Main Street 
Fort Worth, Texas 76102-5384 
Bn-333-5020 f AX 
817^333-6101 
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fLe-OAt vote. ajjXLiiud. iht. AJJAJ. meji^eji betioeen iAe Union facJ.p-c and ihe. 

SouiAeAJi facl.^. 9 be-LUva it ojudd have, a kajtmpjl c^f^ci. on. oo/i zcx^nom^. 

( llnance. Docket 327^0 ) 

i 

ENTERED 
Office of the SevTBtary 

APR 1 19?5 
1 

dl Partof 
Pubtic Record 

•....rr4 ^<.jr ALL 
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LETTER TOA^/. 
(The deadline for publictommehts is March 29/) Z ~~̂ -̂̂ !! 

The 1 lonorable Vernon A. Williaiiij 
Secretary 

Surface Transportation Board 
12th Street and Constitution Aven 

Washington, D.C. 20423 
RE: Finance Docket 32760 

FAX TO: (501) 734-4061 

MAIL TO: P.O. Box 552 ' 
Brinkiey, AR 72721. I 

Arkansans For 
iipetitiye Rail Sepfrcc-—|^ 

I believe that the UP/SP r .eiger^1 reduce cbmpetitioh, -nd t||efeN[§]g;g,gt^^^' 
that an owning railroad is the beSlhqiix^fbr^k;^^ and ibr the U.S. I 

es B. Sharp, [̂re iSÛ Iteeof the! 

f "iPR i|995 

Signature R (AKi^r- ?i HAy^f^ 
I 
I 
1 

- I 
. . -I 

N S A N S FOR COMREfTIJ I I^gPAIL S E B V I C 
Political adv paid for by Arkan»an« For Competitive Rail S*ic*, Jame- Sharp, Tr.,a,uror, P.O. Box SSaTBflnl^^ •*»"'- • 



STB FD 32760 4-1-96 62416 



I t e m No.. 

P q i q i - C o u n t 

•L_J)fllMl I T A H S T A T E S E N A ' i E 
319STATEC\PlTOL • .S.\LT LAKE C m , UT.\H 84114 

(801) 538-IOi5 • F.\.\ (801) 558-1414 

SENATOR 

LEONARD .M. BL.\C> ^'AM 

.NujoRrrv' win? 
TWTiNTY-EIGHT!! DISTRICT 
BE.W'ER, GAREIELD, J l AB. . \aiX.\RD, PILTE, 
SANTETt, SEMER. \VA^ NT C O f N T U i 

VO BOX :55 
MORONI. LT.\H WMft 

o-(non4i6-si:s 
H-(8Ull4t'>-(t4«') 

Vemon A. William.s, Secretary 
Surface Transportation Board 
Room 1324 Twelfth Street & Constitution Avenue iW 
Washington, D. C. 20423 

RE; Finance Docket No. 32760, Union Pacific Corporat 
Control and Merger - Southern Pacific Rail Corp., et al 

E-XECLnVT . \ P P R 0 P B 
I.EGISI A T n T M.\.NAGE.T»*ifiailA*»nTTEE 

APPROPRL\TIONS SL BtONLMriTEE 
Business. Liiix.r. .\gni:ulturc and 

Envnronmt'ntjl QujLn 
STANDCSG CCVtVUTTEES 

Enerify. N.»tural Revmrccs md Agn'-ulcure 
M a r c h 2 0 , 1 9 9 6 " R ™ U C ami T«aoon 

Rules 

, of the Secretary 

Dear .jcretarv Williams: 

As Majority Whip of the Utah State Senate, I want to express my opinion on the proposed 
merger of Union Pacific Railroad Company and Southem Pacific Transportation Company which 
is presently pending before the Surtace Transportation Board. 

Union Pacific has had a long and rich history intertwined with the state of Utah since completion of 
the first transcontinental railroad commemonu • by tht driving of the Golden Spike in 1869 at 
Promontor>' Point, Utah. Southem Pacific, which now includes the Denver and Rio Grande Westem 
Railroad Company, has also provided rail services in the state of Utah. Both railroads have 
competed vigorously for rail traffic to and from the state of Utah. 

Tlie recent merger of the Burlington Northem and Santa Fe Railroads ("BNSF') has raised serious 
concerns regarding Southem Pacific's continuing economic viabilirv' as a competitive rail line. SP's 
Chairman. Phil / n.schutz, has staled that SP cannot survive financially in the wake of the BNSF 
merger. The UP/SP merger will create a competitor that is fully equal v.'ith the BNSF. 

Although the merger of Union Pacific and Southem Pacific will remove Southern Pacific as a rail 
competitor within the state of Utah, Union Pacific has taken significant steps to eliminate the 
potential loss of rail competition for Utaii shippers. Union Pacific has entered into a track agreement 
with the BNSF to ensure that shippers currently served by two railroads will still have access to two 
strong class one railroads. The Union Pacific and Southem Pacific have also entered an agreemenc 
granting Utah Railway Company the right to operate over an expanded service area to preserve rail 
competition for Utah's coal industry and to help assure the long term viability of the Utah Railway. 

If BNSF does not become an active player in the Utali market, action would be required to bring 

ADVISE OF ALL 



Vemon A. Williams 
\ Page 2 

competition back into the market place. In the o'her regulated industries, means to create 
competition are being imposed by law and may be necessary in the railroad sector if competition 
commitments are not kept. 

The legislature is concemed that we maintain a healthy transportation system for Utah companies. 
A viable and competitive rail system is an important element to our future success. 

A coalition of westem shippers raised concerns that the BNSF may not intend to commit the 
resources and effort necessar> to compete for Utah rail transportation to the same extent that 
Southem Pacific competed and arranged for introduction of a proposed official Senate Concurrent 
Resolution (SCR5} during the 1996 Legislature to make those concems known. Officials of Union 
Pacific, Southem Pacific and BNSF met repeatedly with the Westem Shipoers Coalition, as well as 
with individual shippers and the Govemor's Task Force, to explain the need for the merger and to 
address competition issues. Tlie Railroads are continuing that dialogue on a group and individual 
basis. As a result of those discussions, the Legislature withdrew support for SCR 5 and let the 
resolution die. 

The UP/SP merger will assure that Utah sliippers continue to have access to high quality rail service 
in the State. In light of these advantages to shippers within the state of Utah, and assuming BNSF 
competition will exist, I urge your support of the Union Pacific/Southem Pacific merger. 

Sincerely, 

>r7 

Leonard M. Blackham 
Majority Whip 
Utah State Senate 
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B E V E R ' _ Y O ' N E I L L 

( V I A Y O R 
C I T Y O F L O N G B E A C H 

March 28, 1996 

The Honorable Vemon A Williams 
Secretary. Interstate Commerce Commission 
Twelftli Street & Constitution Avenue, N.W. 
Room 2215 

Washington, D C. 20423 

Dear Secretary Williams: 

f.^ ENTERED 
^'''ce of the Secretary 

m \ ms 

•—{Public Record 

This is to express -"y support for the proposed merger between the Union Pacific Railroad 
(UP) and the Southem Pacific Railroad (SP). 

With President Clinton's recent $400 million pledge of support for the Alzimeda Corridor 
project — which would create vital truck and train route linking the ports of Long Beach and 
Los Angeles to the Southem Califomia and the rest of the country — transportation access is 
key to sustaining our nation's competitive edge in the Pacific Rim. Today, roughly half of 
the cargo passing through the Ports of Long Beach and Los Angeles is moving to or froiii 
cities located east of the Rocky Mountains. That cargo is moving by train from the Long 
Beach and Los Angeles docks to consumers throughout the nation. Trains will play a critical 
role in the transcontinental flow of the cargo. Tbe merger bet̂ r een Union Pacific and 
Southern Pacific is a natural marriage of two great leaders in the rail industry which 
would streamline and strengthen the transportation system. 

Obvious benefits would include major cost savings from consolidations and use of the best 
systems of each raihoad, improved efficiency and service, and more competitiveness in the 
rail> ay market which is so vital to the nation's economy. 

I urge your support of this very critical union. 

Sincerely, 

Beverly everly fe^Nei 
MAYOR 

BO'N:nb P r*^ w i^--" ̂ ^* '-

C I V I C C E N T E R P L A Z A 3 3 3 W E S T O C E A N B O U L E V A R D L O N G B E A C H , C A L I F O R N I A 9 0 8 0 2 

T E L E P H O N E : 3 1 0 - 5 7 0 - 6 8 0 1 F A X : 3 1 0 - 5 7 0 - 6 5 3 8 T D D ; 3 1 0 - 5 7 0 - 6 6 2 9 
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been a family tradition since 1844. 
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(̂ f̂ î 'Cî JL^ ^ jtAj2^ y?neyc,0£yt̂  ^ 2^'?c^J^/^^^^^ 

APR 1 1995 
r-r-l Part of 
ULI Public Record. 

Iff ^ApV|Q?^~. , 

i?oi/TE 3 • FoAT 752 (VIOLET) 
RoBSTOviN, TEXAS 78380 RASCH: (512)564^^975'^ 
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>ENT CATTLEMEN'S ASSOCIATION 

O F TEXAS, INC. 

704 E. Wonsley. Suite 202 • Austin, Texas 78753 

Phone: 512-836-1321 • R\X: 512-837-6913 

' ^y 

A : 

March 26, 1996 

Verno.i A. Williams 
Secretary 
Surface Transportation Board 
12th and C o n s t i t u t i o n Avenue, N. 
Washington, D. C. 20423 

W. 

Re* Finance Docket No. 32760, Union.Pacific Corporation, e t a l . — 
Control & Merger — South«2rn P a c i f i c R a i l Corporation, e t a l . 

Dear Secretary Williams: 

I n r e f e r e ce t o the proposed merger of the Union P a c i f i c and 
Southern P a c i f i c r a i l r o a d s , I am w r i t i n g t o urge you t o give c a r e f u l 
consideration t o the proposed merger's impact on the Texas 
a g r i c u l t u r a l i n dustry. 

Our members are always concerned when one person or company has 
the a b i l i t y t o c o n t r o l the flow of goods, e s p e c i a l l y a g r i c u l t u r e 
goods. 

We encourage you t o f u l l y study t h i s issue and the impact i t 
w i l l have on the Texas economy. As more information develops, our 
Association w i l l '̂ eep you i.iformed as t o our members views. 

I , Charles Carter, state under penalty of p e r j u r y t h a t the 
foregoing i s t r u e and correct. Further, I c e r t i f y t h a t I am 
q u a l i f i e d and authorized t o f i l e t h i s statement on behalf of the 
Independent Cattlemen's Association of Texas. Executed on March 26, 
1996. " 

CAC:sb 

ENTERED 
Office Of the Sfê r̂etary , 

APR \ 1996 

^ Ul]p5bl to Record 

Sincer 

Charles Caaftei 
Executive D i r ec to r 

ADVJSE OF ALL 
PRwUEEL.iNGS 
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\ 
AusUn. Texas 78768-2010 
512-463-0716 
FAX 512 463-5896 

Dlstrtct ORlce: 
4732 E. l.ancaster Ave. 
Suite B 
Fort Worth, lexas 76103 
817 535-60P7 
F.^X 817-5.35-0360 

March 25, 1996 

^ t a t e of ^kExas 

^ouse of HeptEBcntattiies 

GLENN LEWIS 
JBtatt>;t 95 • Warrant CountQ 

Committees: 
County Affairs 

Insurance 

Member: 
County Delegation 

ice Cfialr/Secretarv 

The Honorable Vemon A. Williams, 
Surface Transportation Board 
12th Street and Constitution Avenue 
Wa.shington, EXT 20423 

RE: Finance Docket 32760 

Secretary' 

Dear Secretary Williams: 

I am writing in regard to an application pending bcfwe you that seeks approval of a merger between the Union 
Pacific Railroad Company (UP) and Southem Pacific Lines (SP). I am very concemed that the merger of these two 
railroads will significantly reduce rail competition in Texas, seriously impacting Texas businesses and our State's 
economy. 

As proposed, the merger would grant UP control over a reported 90% of rail traf fic into and out of Mexico, 70% 
of the petroch'imical shipments from the Texas Gulf Ciast, and 86% of the plastics storage capacity in the 
Texas/L.ouisiana Gulf Pegion. UP acknowledges tliat the merger would greatly reduce rail competition and has 
proposed a trackage rights agreenient with Burlington Northem-Santa Fe (BNSF) as the solution. 

A trackage rights agreement, however, simply does not solve the problem. Owners of rail lines have incentives to 
invest in the track and to work with local communiiies to attract economic development. Owners have control over 
the service they provide-its frequency, its reliability, its timeliresi. None of these things can be said about railroads 
that operate on someone else's tracks, subject to someone else's control. 

Texas needs another owning railroad, not another merger, to ensure effective rail competition. An owning railroad 
willing lo provide quality service and investment is the best solution for shippers, communities and economic 
development officials. An ownins rai'ro .̂d also cfferj the best opportunity to retain employment for railrcad v/crkers 
who would otherwise be displaced by the proposed merger. 

For ;dl of these reasons 1 urge ihe Board to carefully review the proposed UP/SP merger and to recommend an 
owning railroad as the only means to ensure adequate rail con 

Since -̂ ly. 

Glenn Lewis 

cc: Carole Keeton Rylander. Chairman 
Railroad Commission of Texas 
1701 North Congress Avenue 
P.O. Box 12967 
Austin, Texas 78711-2967 

ENTERED . 
Office of the Secretary 

"APR 1 1996̂  i 

^ m Public Record 

ADVISE OF AL 
PROCEED! f'jG 
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DERAIL THE UP/SP "ERGER. 

March 25,1996. 

DEAR MR SECRETARY 

I urge the Surface Transportation Board to reject the merger of the Union Pacific and 
Southern Pacific Railroads. It is for more anti-competitive than the Santa Fe-Southern Pacific 
meivjer rejected in 1988. A hundred years ago , America cracked down on Railroaas that ripped 
off families , small businesses and consumers. Please don't bring those monopolies back 
again! 

As a worke' w^iose job is threatened by this merger, I can tell you thousands of com
munities, consumers, and shippers will be abused by corporate giants once rail competition is 
destroyed. Don't decimate jobs so that greedy owners can get richer. This merger is bad for 
our count.y. It should be rejected. 

Phil Darity 

7220 Abilene Dr. ^ 
Sachse, Tx. /5048 

ADViSej^FAtL 
PROCEEDINGS 
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Honorable Vemor \ . Williams. S 
Interstate Commerce Commission 
' welfth St. and Constitution N.W 

RE. Finance Docket 32760 - Union 

Dear Sir, 

In 1974 1 retiied as Regional Vice President, Dallas, The Missouri Pacific^T^btaarPacific rail system. 
Since then, as you know, the MP-TP system has merged with the Union Pacific. To my knowledge this merger 
has been good for all concemed. 

I write you now to urge approval of the merger proposed in the above docket. The Commission has 
of coiffse been actively involved in the explosive increase in rail mergers in recent years, culminaring so far 
in the recently approved merger of Sante Fe with Burlington Northem, and the Soutiiem Pacific - Union 
Pacific merger proposed in #32760, creating super regional rail systems. 

Tne success of such highly integrated, centralized operations is attributable in part to the aggressive 
application of some ofthe prodigious capabihties of modem telecommunications, but primarily the rail merger 
phenomenon has been driven oy the need to find ways to reduce cost of operation. It has been concluded that 
this can be achieved only by improving efficiency of operation, and this can be achieved only by improved, 
optimum uhlization of resources, both matenal and human, resulting ultimately in a stable structure of charges 
for service which will be profitable for the carrier and at the same time realistic and acceptable to shippers and 
receivers of freight and ultimately beneficial for the public. 

EFFICIENCY, then, has become the key concept for the successfiil operation of rail earners, and of 
other fonns of freight transportation as well 

The two rail systems in this proceeding now jointly serve many important communities and industries. 
Obviously the mevitable result of merger will be eventual elimination of redmidant frackage and other material 
facilities, and the evennial elimination of surplus, unnecessary personnel. 

The elimination of material facilities will be of no particular concem to the communities involved and 
based on my personal observation of the Union Pacific's policy and practice in previous situations, I ara 
confident the elimination of surplus personnel will be achieved in a thoughtful, non-drastic, socially 
responsible manner - thru voluntary relocation, voluntary early retirement voluntary "buy outs" and attrition, 
with result that neither the involved communities nor individual employees will be hurt significantly. 

As to the prospective l0i» of competition between these two carriers, I ihmk it should be understood 
that in a situation where charges for service are identical and regulated, the concept of multiple senice to 
assure competition is essentially an exfravagant luxury that cannot be sustained indefinitely in an increasingly 
competitive world economy 

It should also be understood that railroad versus railroad competition is by no means as important in 
the distnbulion of tlie nation's freight tonnage as competition versus rail carriers and other forms of 
transportation - highway, pipeline, barge and air (mail) Es.sentially. few if any communities or industries are 
soleK dependant on rail transportation Communities that now have vital need for rail transportation now 
served bv L nion Pacific or Southem Pacific will contmue to have service as long as the need for it exists. 

A y r ALL 



In a great many instances where industries are . low served by both UP and SP, one of them tends to 
serve only in a "stand-by", "acc-in-the-hole" basis, resulting in a basically wastefiil use ofthe material and 
human resources ofthe secondary carrier. 

If it makes sense that every conununity have service by two or more rail carriers, whose charges for 
service are identical and regulated, then it also would make sense for every community to have two or more 
systems for the delivery of natural gas or heating oil, and two or more available sources of electric power. This 
would ofcourse -equire the expenditure of huge sums of money in either case - which cost would in one way 
or another be paid by the consumer, as the consumer is now paying for the unnecessary cost of multiple, 
duplicate, redundant rail service all over the country - all in the name of competition. 

Texas Govemor George Bush 

Texas Attorney General Dan Morales 

Honorable Carol Keeton Rylander, Chair Person 
Texas Railroad Comnussion 
P.O. Drawer 12967 
Austin, TX. 78711-2%7 

640 B WOO' 

Tyler.'TX. 75701 
903-592-4847 

Mrs. Rylander - I know of the commendable work you havî  done to sfreaniline the 
R.R. Commission, making it more efficient and effective. 1 hope this same philosophy will apply in 
your consideration of this matter. 

Ms. Marilyn Covey 
% Tyler Moming Telegraph 
P.O. Box 2030 
Tyler, TX. 75701 

Uni,on Pacific Railroad 
1005 Congress Ave., Suite 800 
Austin, TX. 78701 

Mr Ron Bums, CEO, Union Pacific Railroad 
1416 Dodge St. 
Omaha, NE. 68179 
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steel & Recycling 

Corporate Office 
1401 3rd Street N.W. 

P.O. Box 1549 
Great Falls, Montana 59403 

(406) 727-6222 
MT 1-800-332-9930 

FAX: (406) 453-4269 

March 27, 1996 

I he Honorc;ble Vemon A. Williams 
Secretary Surtace Transportalion Board 
Case Control Branch 
12th Sfreet atrJ Constitution Avenue N W. 
Washington DC 20423 

ENTERED 
Office of the Secretary 

1 1996 APR 

^ ro l l 
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Conditioned Statement of Support for the Proposed Merger of 
Union Pacific Railroad and Southern Pacific Transportation Company 

Pacific Hide «fe Fur Depot dba Pacific Steel & Recycling has learned that an entity controlled 
by the majority 5̂ hareholder of Montana Rail Link will be filing with the Surface 
Transportation Board an inconsistent or responsive application in which that entity will 

• '-J propose acquiring one ofthe Union Pacific or Soutliern Pacific routes bet- een California and 
Kansas Citv (the "MRL Proposal"). In our opinion, wthout the MRI. proposal or a 
comparable solution, the LT/SP proposal eliminates rail competition in the Central Corridor 
of th.- United States. The trackage rights UP/SP have agreed to gram to BNSP are unlikely lo 
result in SNSF's providing meaningful competition in the Central Comdor. It will cost 
BNSF nothing i f i t elects not to use those rights. Competition can only be asr.ured with an 
ind^pendem third partv owner/operator acquiring one ofthe Union Pacific or Southem 
Pacific routes between Califomia and Kansas City area. We. therefore, condition our support 
ofthe merger on sale of a Central Corridor route to an independem party that would provide 
competitive service in order to justify its investment in that rail line. 

Pacific Hide & Fur Depot dba Pacific Steel & Recycling strongly supports the proposed 
acquisition ofthe Union Pacific line between Silver Bow, Montana, and Pocatello. Idaho, as 
a strategic element ofthe Central Corridor solution. The Silver Bow - Pocatello line ties 
together the present MRL svstem with the Central Corridor route at Ogden. Utah, providing 
immnant traffic to support the new Central Corridor system and affording the economic 
sv nergies of tving both svstems together. The C'MRL Proposar") will provide routing 
options on both Union Pacific ^ ^ \ m ^ ^ ^ ^ JS dkect routing via 
tilt new MRL proposed syster^^ \i $ ^ \J'i S^lmiVmt 

p I U "L.j.t^' '^'a^ L-mG 
Serving the Northwest tor over 100 years. 

Montana • Wyoming • Idaho . Oregon • Wasli ington • Ulati 



Pacific Hide % Fur Depot dba Pacific Steel & Recycling, with headquarters in Great Falls, 
Montana, has been in existence in excess of 100 years. Our business consists of new steel 
sales, e.g. piate. sheet, beams, bars, etc., and recycling, both ferrous and non-ferrous metals, 
as well as fibers and animal hides. 

We have 36 branch operations in six states. Our shipments consist of scrap iron in gondola 
cars. Our branches in Montana are served by either MRL or BNSF. Ail locations are served 
by only one railroad. Wyoming branches are served individually by either UP or BNSF. Our 
Washington branches are served by BNSF, with Spokane, Washington, being open to 
reciprocal switching and having access to UP. Also, we have access to both BNSF and UP at 
Lewiston. Idaho. 

Shipments will originate at Boise, Nam.pa, Twin Falls. Burley, Pocatello and Idaho Falls, 
Idaho, as well as Mills (Casper) a:td Gillette. Wyoming. 

Destinations of shipments will be: 
Nucor, Plymouth, Utah - 40-45,000 Tons 
CFcli, Pueblo, Colorado - 15-20,000 Tons 
GST, Kansas City. Missouri - 12-15,000 Tons 

Above tonnage is on an annual basis. 

There are many benefits to the Union Pacific's proposed merger with Southem Pacific. The 
MRL proposal maintains the benefits of both the UP/SP merger including the proposed 
trackage rights agreement with Burlington Northem Santa Fe, and at the same time ensures 
tme competition in the Central Corridor through sale of one of the routes to an independent 
operator. 

Our company conditions its support of the UP/SP mergei application on sale of a Central 
Corridor route as described in the MRL Proposal. 

i 

Sincerely, 

George 0"Dore 
Transportation Manager 

cc: Mr. Fred Simpson 
Montana Rail Link, Inc. 
P O Box 8779 
Missoula MT 59807 
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ûr̂ l̂y ^^^^ "̂̂  "̂ -"̂  abov*? vAx\der " -
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MOSCOW, RUSSIA 

W R I T E R ' S DIRECT NUMBER 

(202) 828-1415 

March 23, 199 

VIA HAND-DELIVERY 

Honorable Vernon A. Williams 
Secretary 
SurJace Transportation Board 
1201 C o n s t i t u t i o r Avenue, N.W. 
Washington, D.C. 20549 

Re: C e r t i f i c a t e of Service 
Finance Docket No. 32760 

Dear Mr. Williams: 

fr PTOTO 

Wi" 'i • 1»4 

Parttif 
PuMic R«ocr4 

In accordance with Decision No. 26 i n the above-
referenced docket, I enclose Geneva Steel Company's C e r t i f i c a t e 
of Service which has been served by f i r s t class mail upon the 
persons who have been added as a party of recoi-d [POR] . 

Sincerely, 

John W i l l Ongma 

/rme 



CERTIFICATE QF SERVICE 

I hereby c e r t i f y t h a t I have t h i s day caused t o be 

served pursuant t o Decision No. 26 of the Surface Transportation 

Board the f o l l o w i n g pleadings previously f i l e d w i t h the Board: 

(1) Notice of Appearance (GS-1) 

(2) Notice of Intent to Par t i c i p a t e (GS-2) 

Dated t h i s 28th day of March, 1996 

bhn W i l l Ongman 
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Mr. Vernon 

( 

Route 2, Box 167 
Logan, Oklahoma 7 3849 

and 
4500 S. 4 Mile Run Drive, #728 
Arl i n g t o n , V i r g i n i a 22204 

. ^arch 29, 1996 

liams. Secretary 
Surface Transportation Board 
12th and C o n s t i t u t i o n Avenue, 
Washington, D. C. 20423 

N. W.j 

RE: Finance Docket No. 32760, 

Cjtiice of the bucr^tary 

r j ] Part of 
Uni o -̂̂ -S t̂̂ Becawfcrpo, ra t i on, et 

al — Control and Merger -- SuuLlmin Fat.!fic kail 
Corporation, et al and Docket No. AB-3 (Sub-No. 130) 
and other dockets affecting abandonment in tbe Central 
Corridor 

Dear Mr. Williams: 

ThPi.e i s a widespread and intense public outcry against the 
proposed merger of Union P a c i f i c Corporation w i t h Southern 
P a c i f i c R a i l Corporation and associated s e l e c t i v e abandonment of 
segments of the r a i l . The new Surface Transportation Board has 
been given a mandate unprecedented i n our times f o r reversing the 
ICC's long record of favoring the regul^ced i n t e r e s t s over the 
public i n t e r e s t . The new Board i s i n a p o s i t i o n t o end the 
record of accommodating progressive concentration i n t h i s 
c r i t i c a l sector t h a t has created a drag on the n a t i o n a l economy 
and caused economic devastation t o regions of the country which 
have not been adequately served f o r decades. 

I speak from the viewpoint of a professional economist 
holding M.S. and Ph.D. degrees i n economics. My experience 
includes serving as Director (acting) of the O f f i c e of Middle 
East and Central Asia, U.S. Department of the Treasury where f o r ^ 
ever 18 years I have conducted ecommic analysis and p a r t i c i p a t e d 
i n p o l i c y formulation with regard to domestic and i n t e r n a t i o n a l 
energy issues and developments. I formerly designed and taught 
consumer a f f a i r s courses at the graduate and undergraduate levels 
at C a l i f o r n i a Polytechnic State University, San Luis Obispo, and 
conducted economic research and policy analysis f o r the Office of 
Saver and Consumer A f f a i r s of the Board of Governors of the 
Federal Reserve System i n Washington, D.C. 

I am responding t o Docket No. 32760-UP-SP Merger and Docket 
No. AB-3 (Sub-No. 130) as an owner of valuable a g r i c u l t u r a l land 
and as a producer of wheat and milo i n the v i c i n i t y of Eads and 
Chivington i n Kiowa County, Colorado, and as h e i r t o s i m i l a r 
valuable wheat and milo producing lands i n Oklahoma. T am, 
confae^aeni.ly, a t i u t a c i a l l y af.tected party. I am f u r t h e r 
responding as a p r i v a t e c i t i z e n concerned w i t h the adverse 
impacts of t h i s proposed merger on i n d u s t r i a l s t r u c t u r e and 



performance and thereby on national economic a c t i v i t y , 
i n t e m a t l o . i ' l trade and the balance of payments, regional 
economic development, the ag r i c u l t u r e L.ector, and the general 
consumer i n t e r e s t as w e l l as national s e c u r i t y and defense, 
energy dependence, and environmental q u a l i t y . 

POSITION STATEMENT 

The reduction of transportation services and anti
competitive consequences of the increased market concentration 
caused by the proposed Union Pacific-Southern P a c i f i c merger and 
abandonment i s harmful to the national economy and the national 
interest. I t w i l l cause me financial harm. I oppose the proposed 
Union-Pacific merger and the abandonment of sections of existing 
r a i l . I support the efforts of the Mountain and Plains 
Communities and Shippers Coalition to secure another ca r r i e r to 
operate the r a i l line from St. Louis co Kansas City, Kansas City 
to Pueblo, aad Pueblo to the Wast Coast. I further support the 
proposals for opening to competition the route south from Wichita 
Kansas to the Gulf with interconnection co the Central Corridor. 

Oklahoma, Texas, and Kansas whê .c and other g r a i n crops have 
been denied r a i l service f o r decades. The process followed the 
same pattern Union P a c i f i c i s undertaking now along the Central 
Corridor. Service was denied c u t r i g h t or became so bad t h a t the 
only r e l i a b l e way t o get grain to markets was t o haul i t by truck 

400-500 miles t o the Port at Catoosa or 900 miles t o the Gulf. 
Then a f t e r denying service or d e l i v e r i n g on an u n r e l i a b l e basis, 
the r a i l r o a d s could make the case to the ICC t h a t there was no 
demand f o r t h e i r services on those l i n e u and the ICC acquiesced 
t o abandonment and p u l l i n g the r a i l . Today, rnilroad.«̂  t h a t do 
operate across t h a t p a r t of the country decline s i g n i f i c a n t 
p a r t i c i p a t i o n i n g r a i n transport. We have no a l t e r n a t i v e other 
than t o truck the g r a i n 400 - 900 miles to market — not because 
there was ( or i s ) no demand for r a i l service but because 
service ves (and i s ) not delivered. 

This comes at considerable economic cost. R a i l i s a f a r more 
energy e f f i c i e n t and less costly mode of transport than trucks. 
For example, trucks use 4 t o 9 times as much f u e l per ton mile as 
r a i l . I n a d d i t i o n , t r u c k f r e i g h t requires enormous public 
expense i n road and bridge construction and upkeep. This i s a 
hiah l v i r r a t i o n a ] n a t i o n a l transport svstem. and i t seems 
p a r t i c u l a r l y abusive when one considers t h a t the r a i l r o a d s were 
b u i l t w i t h public land grants to support the construction and 
operation of the r a i l and the r a i l r o a d companies are s t i l l 
reaping great amounts of income from those grants. 

Not only has t h i s coddling of monopolies t o allow thum t o 
pick and serve only the most l u c r a t i v e markets while reaping high 
monopoly returns from a l l markets been bad t r a n s p o r t a t i o n p o l i c y , 
i t has raised the d e l i v e r y costs of everything i n the US meaning 
a t r a n s f e r of wealtn from a l l consumers of any product t h a t has 
used the services of the transport system t o stockholders and 



o f f i c e r s of the r a i l r o a d corporations or the t r u c k i n g companies. 

Furthermore, f o r c i n g transport of bulk commodities such as 
g r a i n ^y t r u c k creates an unnecessary and excessive burden on 
producers. For example, t h i s winter when I needed t o s e l l my 1995 
milo crop, quotes f o r g r a i n at the Gulf ran $6 - 7.00 per bushel, 
compared t o $3.00 t o $3.25 i n c e n t r a l Oklahoma. Transport costs 
account f o r the d i f f e r e n c e i n price. Cutting che p r i c e of 
t r a n s p o r t t o 1/5 the current rate would have raised the farm 
p r i c o of my crop by as much as $2.40/bushel or 80%. These high 
tra n s p o r t costs depress the local economy by discouraging 
economic a c t i v i t y and foreclosing production t h a t , although 
e f f i c i e n t , may be rendered marginal or u n p r o f i t a b l e by the high 
f r e i g h t costs. I t t r a n s f e r s money out of the l o c a l economy 
undermining the economic base. When we consider t h a t t h i s 
a f f e c t s p o t e n t i a l l y 700 t o 800 m i l l i o n bushels of wheat alone i n 
Oklahoma, Kansas, and Texas without consideration f o r other farm 
crops and other goods, i t translates i n t o b i l l i o n s of d o l l a r s at 
stake. 

The current p o l i c y i s robbery on a grand scale. I t deprives 
producers of a major proportion of the income from t h e i r output 
thereby discouraging economic a c t i v i t y and reducing the welfare 
of the society. 'This mitigates against economic development i n 
the affected regions and creates a drag on the n a t i o n a l economy. 
I t prices our produces out of the highly competitive foreign 
markets harming our balance of trade and payments p o s i t i o n . I t 
forces use of energy i n e f f i c i e n t t r a n s p o r t a t i o n making the nation 
more dependent on vulnerable o i l imports and unnecessarily 
r a i s i n g the l e v e l of greenhouse p o l l u t a n t s i n the environment. 

I f t h i s merger ana abandonment are allowed t o proceed as 
proposed, southwest Colorado wheat and other g r a i n crops w i l l 
become captive of a monopoly shipping arrangement which w i l l 
force a l l g r a i n trade through a monopsony grai n dealer 
arrangement. UP has scheduled f o r abandonment and destruction the 
r a i l across southwestern Colorado which serves the cooperative 
and independent l o c a l elevators t h a t compete w i t h C a r g i l l 
elevators on the l i n e t o be retained and upgraded. Since t h i s 
proposed handling of the r a i l i s the least economic of a number 
of a l t e r n a t i v e s i n c l u d i n g sale of the l i n e t o any one of a number 
of eager would-be own^^rs, one can only conclude t h a t monopoly 
c o n t r o l of shipping i s the objective. (Please see f i l i n g s by the 
Colorado Wheat Administrative Commission.) 

Union P a c i f i c does not want t o serve the Central Corridor 
(former Missouri P a c i f i c l i n e ) . Shippers on the Missouri P a c i f i c 
l i n e received adequate, r e l i a b l e , and prompt service u n t i l the 
l i n e was purchased by Union P a c i f i c . As soon as Union P a c i f i c 
acquired the l i n e , UP began deliberate denial and downgrading of 
service p r a c t i c a l l y t o the point of destroying l o c a l shipping on 
the l i n e . UP says only 142 cars of l o c a l f r e i g h t was shipped on 
the l i n e l a s t year; however, a recently completed study by the 
Colorado t r a n s p o r t a t i o n department estimates the p o t e n t i a l demand 



f o r 4,000 carloads of l o c a l l y o r i g i n ated f r e i g h t service per year 
on the l i n e even i n t h i s period of recession. Some 17 m i l l i o n 
bushels of wheat alone without conside»-ation f o r Ouher g r a i n 
crops produced i n the area are p o t e n t i a l l y affected. Again, a 
large sum of money i s at stake. 

The l i n e c a r r i e s heavy through t r a f f i c — at l e a s t 20 
tr a n s c o n t i n e n t a l t r a i n s d a i l y . Lack of t r a f f i c and inadequacy of 
revenue are not the issue. The high degree of i n t e r e s t shown by 
other entrants who would l i k e t o buy the l i n e a t t e s t s t o the 
market's assessment of the v i a b i l i t y and p r o f i t p o t e n t i a l of the 
l i n e . There i s no need f o r abandonment and c e r t a i n l y not f o r 
p u l l i n g the r a i l . 

UP should not be allowed to foreclose entry by abandoning 
the Central Corridor l i n e and p u l l i n g the r a i l . The Mountains and 
Plains Cormunities and Shippers C o a l i t i o n have proposed a remedy 
which w i l l improve the markets f o r Colorado producers and restore 
r a i l t r a f f i c as a viable option f o r Oklahoma, Kansas, and Texas 
producers. Requiring d i v e s t i t u r e of the r a i l by UP and associates 
from St. Louip t o the west coast and introducing a motivated 
c a r r i e r w i l l a f f o r d Colorado wheat access t o west coast export 
terminals and the growing Asian market. 

UP has f l a t l y and s p e c i f i c a l l y denied Colorado elevatormen 
and wheat growers tran s p o r t a t i o n t o west coast export terminals. 
I t w i l l also o f f e r a competitive a l t e r n a t i v e choice of shipping 
services t o the Kansas C i.ty grain terminals and the Gulf export 
terminals. Furthermore interconnection of the Central Corridor 
w i t h a l i n k t o the Gulf w i l l open shorter shipping routes t o the 
Gulf export market f o r both Colorado and Kansas wheat as w e l l as 
ree s t a b l i s h i n g a r a i l option f o r Oklahoma and Texas producers. 

A t r u e Class 1 competitor i s needed t o create a t r u e 
competitive market. Furthermore, the c a r r i e r needs t o be i n 
co n t r o l of the f u l l length of i t s shipping c o r r i d o r t o avoid 
being held hostage to the other dominant c a r r i e r s . I t requires 
f u l l d i v e s t i t u r e a l l the way to the west coast. UP has said and 
demonstrated dramatically and unequivocally t h a t i t does not want 
to serve the route. Neither should i t be allowed t o hold the 
route hostage by r e t a i n i n g c o n t r o l of the entry t o the export 
terminals. Furthermore, UP must not be allowed t o c o n t r o l or 
manipulate the selec t i o n process f o r a new c a r r i e r ; an open, 
transparent, market process must be used to avoid a sweetheart 
arrangement w i t h UP tha t w i l l i n a few years lead back t o the 
same s i t u a t i o n we are dealing with today. 

Increasing concentration and reducing cervices provided and 
areas serviced i s not the answer t o an already i r r a t i o n a l 
t ransport system. This newly redefined Board i s i n a p o s i t i o n t o 
esta b l i s h a legacy of serving the public i n t e r e s t through 
dedication t o increasing competition i n the t r a n s p o r t a t i o n 
sector. The public i s asking the Board t o do t h i s and has 
offered a workable proposal f o r beginning the process o* 



expanding transportation service rather than destroying i t and of 
introducing new innovative operators to force e f f i c i e n c i e s on the 
existing lethargic, monopolistic order. Competition w i l l produce 
a healthier shipping industry that w i l l seek to accommodate the 
transportation needs of our producers at economically effi''i«»nt 
rates. 

The r e s u l t w i l l be a significant expansion in the local 
economies receiving improved and increased levels of service and 
a positive contribution to the national economy and our 
international payments and trade balances as well. I t w i l l help 
r e v i t a l i z e the economically depressed communiti'^^s along the 
Central Corridor thus generating additional • 1 for shipping 
services. I t w i l l protect the earnings of loc reducers 
maintaining the value of their land and other a^ t s . I t w i l l 
improve the financial health and v i t a l i t y of the agriculture 
sector. And consumers w i l l receive a better deal. 

I urge the Board to exercise the public mandate for 
restructuring of the r a i l industry by requiring the divestiture 
needed and f a c i l i t a t i n g the entry of new blood, a new attitude, 
and a new approach to business into the r a i l sector through a 
competitive market process. 

Sincerely, 

horoth^-H.mercer/; Ph. D. 

( 

VERIFICATION 

DISTRICT OF COLLT^BIA 

I , Dorothy M. Mercer, declare that the foregoing statement i s 
true and correct. Further I certify that I am authorized to f i l e 
t his statement executed on ~Pî ^2>uyt ^ riP-J^ , 1996. 

Respectfully yours, 

Signed: Dorbthy M. I^rcer, Ph. D. 
larch 29, 1996 ^a 
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j ' Offic* of th« Sscrcitsty 

Hon. "ernon A. Williams, Secretary i 
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1201 Constitution Avenue, NW | 
Washington, D.C. 20423-0(K)l | 

IL 
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•
Fart OJ 
Public Record 

RE: Finance Docket No. 32760 

> 

Ci 

C 

tgtSK 

The Union Pacific-Southern Pacific merger application now pending before the Surtace 
Transportation Board should bt denied, unless the STB authorization also contains absolute 
requirements for divestiture of "parallel" lines by Union Pacific. The merger proposal, as 
submitted bv UP-SP, will destroy rail competition in much of Arkansas and Texas to the 
detriment of shippers and the public. Union Pacific's proposal for grantinp trackage rights to 
BNSF is totally inadequate in preserving any semblance of true competitio... A tenant carrier 
cannot effectively compete with an owner carrier; the owner carrier will always have 
recourse to favor their own transportation services, either through operating practic-.-s or 
financ-al policies. 

Of primary concern is ihe SP (Cotton Belt) trackage extending from Chicago-St. U^uis-Pine 
Bluff-Houstun-El Paso. The public intere.st would be best ser̂ 'ed if this segment ot trackage 
was acquired by an independent carrier, rather than being retained by Union Pacific. Union 
Pacific officials have publicly threatened lo "walk away" from the merger if the UP is forced 
to sell the Cotton Belt portion of the Southern Pacific. Public posturing ot this nature should 
not be allowed to influence the STB analysis of the merger, 

A second area of concem involves the Sl, Louis-Kansas City (inactive) trackage owned by 
SP the UP secondary mainline trackage between Herington. KS, and Pueblo, CO, and the 
SP-DRGW trackage extending from Pueblo to Dotsero, CO. ITiesc segments of mainline 
railroad ire being propc^ed for downgrading and abandonment by UP. Purchase of these 
lines bv Olher carriers and/or shortline operators would preserve tail service to many affected 
tc- ns and would also allow the fo^nati..n of a competitive route from S;. Louis to Colorado. 



Surface Transportation Bo; rd 
F.D. 32760 
Page Two 

If the UP-SP merger is to be approved, I would urge that several conditions should be 
imposed as non-negotiable requirements. 

(1) UP should be required to divest itself of former SP (Cotton Belt) trackage between 
Chicago and Texcis points. 
(2) UP should be required to divest itself of St. Louis-Colorado secondary mainline 
trackage as outlined above; including trackage rights between Herington and Kansas 
City, and from Dotsero, Colorado to a BNSF connection. 

William A. Pollard, D.D.S. 
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MAR 3 0 19% 

COMMENTS AND CONDITIONS 
on behalf of 

RAILS TO TRAILS CONSERVANCY 
in connection with 

ABANDONMENT-RE''ATED ISSUES 
including 

r~! pĵ Mv MOJJyN rpR WAIVER OF CERTAIN SERVICE REQUIREMENTS 

These comments are on behalf of Rails to T r a i l s 

Conservancy, a nation-wide non-profit corporation dedicated to 

fostering the preservation of otherwise-to-be abandoned railroad 

corridors for possible future n i l use ("railbanking") , and for 

other compatible public purposes, including interim use as 

t r a i l s . RTC has approximately 70,000 members, with members in 

every State affected by this merger proceeding. 

I . Summary of Position 

RTC at t h i s time does not take a position on the merger per 

se. RTC i s , however, concerned about the various merger-related 

abandonments identified by the merger partners. Union Pacific 

(UP) and Southern Pacific (SP). In order to mitigate adverse 

impacts flowing from the merger, appropriate conditions «?hould 

be imposed to ensure that opportunities are maximized to 

preserve otherwise-to-be abandoned r a i l corridors for 

railbanking, interim t r a i l use, and other compatible public uses 

pursuant to section 8(d) of the National T r a i l s System Act, 16 

U.S.C. § 1247(d). In addition, appropriate public interest, 

public use, environmental, and historic p'-eservation conditions 



should be imposed. 

In the absence of tha conditions sought herein, STB 

approval of the merje would constitute a major federal action 

with significant adverse environmental impacts. STB under the 

circumstances would be barred from authorizing the merger until 

an environmental impact statement (EIS) i s prepared, circulated 

for comment, finalized, and available for consideration by the 

agency before i t acts upon the merger application. 42 U.S.C. § 

4332. In the event the impacts of the merger-related 

abandonments are mitigated by the issuance of ( i ) Certificates 

or Notices of Interim T r a i l Use (CITU's in application 

abandonment proceedings or NITU's in exempt abandonment 

proceedings)^ and ( i i ) conditions as provided herein, the 

potential adverse impacts would be so contained as to support 

the position chat an EIS unnecessary. 

Consistent with the above, RTC i s currently prepared to 

support the merger in the event measures consistent with 

preserving otherwise-to-be abandoned corridors are adopted by 

STB or agreed upon by UP. 

I I . Railbanking 

RTC realizes that continued freight r a i l service in general 

takes precedence over railbanking, interim t r a i l use, and 

a l t e r n a t i v e public use of otherwise-to-be abandoned r a i l 

corridors. RTC of course does not object to continued freight 

r a i l service, or acquisition of r a i l corridors for that pvfrpose, 

1 See 49 C.F.R. § 1152.29. 

2 



where such s e r v i c e can be provided i n an economically 

competitive and responsible manner. In l i g h t of merger-related 

economic, RTC believes t h a t , for the most part, the bulk of the 

l i n e s proposed f o r merger-related abandonment are not strong 

candidates f c r current f r e i g h t r a i l service. Nonetheless, the 

c o r r i d o r s i n question constitute important and h i s t o r i c r a i l 

l i n e s which may be of v i t a l importance as our Nation's 

population and economy continues to expand. I n conjunction w i t h 

the merger, UP and SP propose that approximately 600 miles worth 

of these t r a d i t i o n a l and unique r a i l corridors be abandoned. 

Railbanking and i n t e r i m t r a i l use w i l l a s s i s t i n preserving 

these c o r r i d o r s f o r the future at no cost t o the r a i l r o a d s or 

t h e i r shippers. Furthermore, many of the corridors propoeed f o r 

abandonment c o n s t i t u t e excellent recreational resources i n t h e i r 

own r i g h t (e.g., the "Tennessee Pass" l i n e from Sage to Canon 

City) or can be important connections i n a larger t r a i l network 

n e t t i n g together state-wide or nation-wide t r a i l systems. RTC 

accordingly supports railbanking of as many of these corridors 

as possible, and i n a l l instances where a q u a l i f i e d agency or 

publ i c i n t e r e s t organization i s prepared t o assume managerial, 

legal and tax ( i f any) r e s p o n s i b i l i t i e s . ^ 

1. Specific l i n e s . RTC f i l e s herewith "statements of 

2 Railbanking i s also compatible with proposals f o r use of 
portions of some of these lines (e.g. . the Tennessee Pass l i n e 
through the Royal Gorge near Canon City, Colorado) f o r 
excursion r a i l purposes. RTC i s prepared to work wit h parties 
interested i n such j o i n t use of the corridors consistent w i t h 
o v e r a l l preservational objectives. 



willingness" invoking section 8(d) of the Trails Act, and 

requests the issuance of a Certificate of Interim Trail Use 

(CITU) or Notice of Interim Trail Use (NITU) as appropriate, 

with respect to the tollowing lines: 

California 

AB-12 (Sub 184X), SP, Alturus to Wendel, 86.5 miles 

Colorado 

AB-12 (Sub 189X), SP, Sage to Leadville, 69.1 miles 

AB-12 (Sub 188), SP, Malta to Canon City, 109.0 miles 

AB-3 (Sub 130), UP, Towner to NA Junction, 122.4 miles 

Il l i n o i s 

AB-33 (Sub 96), UP, Barr to Girard, 38.4 miles 

Kansas 
AB-3 (Sub 131), UP, Hope to Bridgeport, 31.2 miles 

In addition, RTC supports the issuance of Notices of 

Interim Trail Use pursuant to section 8(d) applications filed 

by, inter alia, Madison Transit with respect to the following 

two proceedings in I l l i n o i s : 

AB-33 (Sub 98X), UP, Edwardsville to Madison, 15.0 miles 

AB-33 (Sub 97X), UP, DeCamp to Edwardsville, 14.6 miles 

2. Special prnvision in CITU's and NITU's. I t i s RTC'S 

understanding that UP plans to continue service on many lines 

for which merger-related abandonment is sought for a year or 

more post-abandonment authorization. UP intends to continue 

service or use for this peJiod in order to ensure an orderly 

reconfiguration of operations. Because operations are likely to 



continue for a substantial period on many of these lines, i t i s 

prudent to issue the requested CITU's and NITU's not for the 

customary 180 days (subject, of course to extension) but instead 

for a two-year period. This period should be sufficient for UP 

to conclude i t s operations on the line, and to permit the 

completion of railbanking agreements without need to retum to 

STB for extension orders. 

3. Motion in connection with statements of willincmess. 

RTC i s serving 20 copies of the identified RTC "statements of 

willingness" upon STB, as well as serving the railroads, in 

conformity with regulations appearing at 49 C.F.R. § 1152.29. 

However, service of a l l these "statements" upon a l l parties to 

the merger proceeding i s burdensome and almost certainly a 

matter of total irrelevance to almost a l l such parties. In 

order to avoid an unnecessary and unwarranted burden, RTC hereby 

s p e c i f i c a l l y moves, pursuant to 49 C.F.R. § 1110.9, that 49 

C.F.R. §1104.12 (service on a l l parties to the proceeding) be 

waived for purposes of the "statements of willingness," and 

instead that RTC be granted leave to f i l e the "statements" with 

STB (a) with service at this time only on representatives of UP 

and SP so long as (b) RTC makes the statements available 

promptly to any other party tc this proceeding requesting them. 

I I I . Public Interest Conditions 

A. Conditions Sought 

The STB enjoys broad powers to impose conditions in mergei^ 

proceedings to protect the public interest pursuant to statutes 



such as 49 U.S.C; § 11346 (1995), as well as t r a d i t i o n a l sources 

of conditioning power i n abandonment proceedings such as 49 

U.S.C. § 10906 ( r e c o d i f i e d t o § 10905 by the ICC Termination 

Act). Railroad c o r r i d o r s are unique assets, which are v i r t u a l l y 

impossible t o reassemble once lost.-' While a benefit of the 

merger may be economies r e s u l t i n g from an a b i l i t y t o cease 

current operation of p a r t i c u l a r l i n e s , and while such econcaiies 

may c o n s t i t u t e a public b e n e f i t , loss through abandonment of 

approximately 600 miles of difficult-to-assemble r a i l c o r r i d o r , 

much of which has previously served as mainline r a i l c o r r i d o r 

f o r major c a r r i e r s , constitutes a grave threat t o the public 

i n t e r e s t i n preserving transportation corridors. Measures must 

be taken t o ensure thac these corridors are preserved wherever 

t h i s may be possible without s i g n i f i c a n t cost t o the merging 

c a r r i e r s . Consonant with t h i s objective, and i n order t o 

protect the public i n t e r e s t , RTC requests t h a t STB impose 

several conditions on a l l merger-related abandonments. None of 

the requested conditions pose s i g n i f i c a n t costs on the merging 

c a r r i e r s . Moreover, a l l the conditions may be he l p f u l i n 

preserving the corridors i n question, and the benefits of the 

3 "[T]o assemble a right-of-way i n our increasingly 
populous nation i s no longer simple. A scarcity of f u e l and the 
adverse consequences of too many motor vehicles suggest t h a t 
society may someday have need either f o r r a i l r o a d s or for the 
rights-of-way over which they have been b u i l t . A[n] ... agency 
charged w i t h designing part -if our transportation policy does 
^not overstep i t s authority when i t prudently undertakes t o 
minimize the destruction of available transportation corridors 
painstakingly created over several generations." Reed—Vj. 
Meserve. 487 F.2d 646, 649-50 (1st Cir. i973). 



conditions eajil-y outweigh any burdens attributable to them. 

In particular, RTC requests the issuance of the following 

conditions: 

1. Preserve Surface Transportation Board (STB) juris d i c t i o n 
to issue "railbanking" or other appropriate orders over a l l 
merger-related abandonments for a period of 180 days 
following the date UP actually ceases to use the line in 
question, and otherwise consummates any abandonment authority 
received from STB. 

2. Bar UP from disposing or otherwise transferring (other 
than for public use) any real estate interests, bridges, 
culverts, or similar structures for a period of 180 days 
following the date UP actually ceases to use the line in 
question, and othe..-wise consummates any abendorment authority 
received from STB. 

I t i s RTC'S understanding that possible toxic contamination 

exists on or adjacent to the "Tennessee Pass" line in Colorado.* 

The presence of Superfund sites, or known toxic contamination, 

can be detrimental to a l l parties, including the railroad, in 

the context of abandonment proceedings. ̂  some baseline 

information on the corridor i s v i t a l to ensure that a timely 

railbanking arrangement can be reached, and to ensure that the 

4 In particular, i t i s RTC's understanding that there are 
three Superfund si t e s along or near the corridor: the 
California Gulch Superfund Site in Leadville, the Eagle Mine 
Superfund Site in Mintum, and the Smeltertown Superfund Site 
in Salida. I t i s further RTC's understanding that the merged 
railroad w i l l own an interest in certain slag piles at Leadville 
which may contain toxic material, and some material from the 
slag piles may have been employed as ballast on the l i n e . 

5 To make a long story short, applicable Federal and State 
law renders current owners of contamincted property s t r i c t l y 
l i a b l e . Prior owners may also be liable. Transfer of t i t l e may 
result in l i a b i l i t y for prospective owners. The issue of 
possible l i a b i l i t y , and i t sc^pe', can easily complicate 
arrangements to preserve a r a i l corridor, even though such 
conservatior. i s highly desirable from an environmental point of 
view. 



impasse which has bewildered the "Wallace Branch" in northem 

Idaho IS avoided. In connection with the two proceedings 

relating to the "Tennessee Pass" line in Colorado — AB-12 (Sub 

189X) and AB-12 (Sub 188), RTC accordingly also requests the 

issuance of the following public interest condition: 

3. Within 180 days of authorization of abandonment, UP shall 
complete and supply to the State of Colorado and RTC a report 
(by an independent third entity) commonly known as a Phase I 
environmental survey, which report shall identify a l l 
possible toxic contamination on the corridor bar..ed upon an 
on-site inspection, thorough canvass of a l l loca.'., state and 
federal environmental agencies, and reasonable irvestigation 
of intemal company records. The independent third entity 
s h a l l be selected by UP from a l i s t of qualified companies or 
individuals acceptable to the State of Colorado for purposes 
of conducting the survey in question. 

B. More Detailed Justification for Conditions Sought 

Conditions 1 and 2. The f i r s t public interest condition 

sought be RTC, a bar on disposal or transfer on real estate, 

bridges and related structures for 180 days from the date of 

actual post-abandonment cessation of use, i s similar to public 

use conditions generally requested under 49 C.F.R. § 1152.28, 

with two exceptions. F i r s t , we seek an order running for 180 

days from the date the railroad actui.lly ceases a l l use of the 

corridor (including overhead or local use, or storage or work 

t r a i r use) or consummation, whichever i s "ater. Ordinarily the 

180 day period runs from the effective date of the abandonment 

authorization. The reason fcr the difference i s that UP hcS 

indicated that the railroad i s likely to operate for as much as 

a year or more over many of these corridors in order to ensure a 

smooth transition of serv:.ce for customers of the merged 
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railroad. As a result, a condition running for only 180 days 

from the effective date of the abandonment authorization would 

bs ineffective to preserve STB jurisdiction for the necessary 

period. The second difference from an ordinary public use 

condition i s that we seek an order expressly retaining STB 

jurisdiction to issue railbanking or other appropriate orders. 

Ordinarily STB does not expressly retain j u r i s d i c t i o n . The 

reason for this request i s that RTC i s not f i l i n g a railbanking 

application for a number of the merger-related abandonments in 

this proceeding. Our Investigations to date, however, have 

indicated that a l l of the lines may be suitable for railbanking 

i f an interim t r a i l manager steps foiward. Prior to Fritsch v. 

ICC. 59 F.3d 248 (D.C. Cir. 1995), parties could rely on the 

position of this Board (or i t s predecessor) that issuance of a 

"public use condition" under 49 U.S.C. § 10906 (nô ^ recodified 

at § 10905) would preserve Board jurisdiction to act upon a 

l a t e - f i l e d railbanking request. After Frjtschr i t would appear 

that to assure jurisdiction to so act, this Board must expressly 

retain such power. Such power should be retained until a 

minimum of 110 days after UP actually ceases any use of the 

corridor for the same reason identified above; namely, that UP 

evidently intends to operate ov. r the corridors for a 

substantial time post-abandonment authorization, and this w i l l 

l i k e l y delay the onset and progress of railbanking negotiations. 

Condition 3. The Tennessee Pasr- line (Sage to Canon City 

Colorado) would make a world-class recreational t r a i l 
i n 



f a c i l i t y , as the' northem portion i s adjacent to the 1-70 ski 

corridor, and the southern portion i s adjacent to the Arkansas 

R i v e r and t r a v e r s e s the Royal Gorge at Canon City. 

Additionally, the line represents a unique transcontinental 

corridor, suitable for preservation fcr potential future use as 

a r a i l l i n e should t r a f f i c in the next century warrant, even i f 

uneconomic now. In short, this line, of a l l merger-related 

abandonment candidates, i s a prime candidate for railbanking and 

interim t r a i l use. 

The Tennessee Pass line, however, i s adjacent to several 

s i t e s suspected of toxic contamin.ition.^ Additionally, the Pass 

has long been employed as a major transcontinental corridor, and 

wrecks and s p i l l s have occurred upon i t , most recently this 

winter. In order to f a c i l i t a t e negotiations for preservation of 

the line, i t not only would be helpful but also i s l i k e l y 

essential to have a reasonably accurate information concerning 

the presence of toxic contaunination on the Tennessee Pass 

corridor from Sage to Canon City. Tne f i r s t step in providing 

such information i s to conduct a competent Phase 1 environmental 

survey, and to make a report on the results available. RTC 

understands that UP wishes to retain control over the Tennessee 

Pass line for possible operation for a year or more. Under 

these circumstances, and for safety reasons, i t seems obvious 

thr.t UP i s the appropriate party to arrange for the Phase I 

survey. A competent Phase I survey, conducted by a firm or 

^ See note 4 supra. 
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qualified entity acceptable to the State of Colorado, conducted 

within 180 days of authorization of abandonment should provide 

the baseline information necessary for a l l interested parties to 

achieve a suitable railbanking/trail agreement with respect to 

the lino. 

Conversely, failure to provide for the survey would result 

in a situation analogous to that currently prevailing with 

respect to the Wallace Branch in Idaho, in which any progress 

not only on railbanking the line, but even on abandoning and 

salvaging i t , has been stymied due to lack even of a Phase I 

survey. 

RTC recognizes that, should the Phase I survey report 

indicate potential problems, further s i t e - s p e c i f i c sampling may 

be necessary in order adequately to characterize such problems 

as exist, or to verify that in fact no problem exists. 

Additional r e l i e f may be necessary based upon the results of a 

Phase I survey. 

IV. Environmental Issues 

Under section 102(2)(C) of the National Environmental 

Policy Act (NEPA), each federal agency must "include in every 

recommendation or report on proposals for •.. major Federal 

actions significantly affecting the quality of che human 

environment, a detailed statement ... on the environmental 

impact of the proposed action" and "alternatives to the proposed 

action." 42 U.S.C. § 4332(2)(C)(i)&(iii). The "detailed 

statement" i s commonly known as an "environmental impact 

11 



statement" or "EIS." STB t o date has evinced r.o plan t o prepare 

an EIS, and instead i s preparing an "environmental assessment" 

("EA"). Insofar as i s germane here, an EA i s appropriate t o 

assess environmental impacts where there i s an assurance t h a t 

there w i l l be no s i g n i f i c a n t environmental consequences by 

reason of the prospective agency action."^ But loss of some 

600 miles of important transportation corridors as proposed as 

par t of t h i s merger application would constitute a s i g n i f i c a n t 

adverse environmental impact necessitating an EIS.^ The only 

a v a i l a b l e method l a w f u l l y to avoid the EIS requirement would be 

t o place a p p r o p r i a t e c o n d i t i o n s on a l l merger-related 

abandonment a u t h o r i t y so as t c nsure that the various corridors 

are preserved f o r r a i l b a n k i n g / t r a i l use purposes, at least i n 

a l l cases where a q u a l i f i e d e n t i t y f i l e s a "statement of 

w i l l i n g n e s s . " Only i n t h i s fashion would there be any 

reasonable assurance t h a t the merger-related abandonments would 

not involve substantial environmental considerations.^ The 

measures sought herein would also be compatible w i t h preserving 

h i s t o r i c structures consistent with the National H i s t o r i c 

7 40 C.F.R. §§ 1501.4 & 1508.9. 

8 This i s a point RTC has already made i n our l e t t e r t o 
Elaine Kaiser (STB, Section of Environmental Analysis) dated 16 
February 1996. 

9 Completion of a Phase I environmental survey i n a 
fashion acceptable t o the State as sought through Condition 3 as 
requested by .RTC may also serve as part of a program t o ensure 
t h a t s i g n i f i c I n C adverse environmental consequences by reason of 
t o x i c contamination do not occur i n the event the Board 
authorizes abandonment of the Tennessee Pass l i n e from Sage t o 
Canon City i n Colorado. 

12 



Preservation Act; 16 U.S.C. S 470f. 

Subject to our objection that an EIS i s required absent 

appropriate conditions to ensure that no adverse consequences 

arise by reason of the merger-related abandonments, RTC reserves 

the right to comment further on environmental and other issues 

when the Board presents i t s EA for the merger. 

V. ''Jonclusion 

The Surface Transporta'.:ion Board should issue CITU's or 

NITU's for a l l merger-related abandonments for which "statements 

of willingness" are f i l e d . Furthermore, the Board should issue 

appropriate conditions to ensure that such lines are preserved 

for railbanking, interim t r a i l , and other public purposes. 

Absent the preparation of an EIS, the Board must impose adequate 

conditions to ensure that no adverse environmental impacts flow 

from the merger-related abandonments. These conditions must be 

adequate to encourage and to permit the preservation of a l l 

otherwise-to-be abandoned lines for railbanking and t r a i l 

purposes. 

In addition to serving important railbanking ends, the line 

across the Tennessee Pass would make a world-class t r a i l 

f a c i l i t y , highly complementary to the ski industry in central 

Colorado and the recreational opportunities afforded by the 

Arkansas River. Others of the lines proposed for abandonment 

would serve as important t r a i l assets for local communities, or 

for statewide linkages. A l l these lines shovfld.be preserved 

where a qualified management entity steps forward. Such 
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preservation ultimate w i l l provide an economic stimulus to the 

l o c a l communi'-ies, as well as provide an important new 

recreational asset for local residents. 

Respectfully siibmitted, 

Charles H. Montange 
426 NW 162d St. 
Seattle, WA 98177 
(206) 546-1936 

counsel for Rails to T r a i l s 
Conservancy 

Of counsel: 
Andrea Ferster, Esq. 
Simon S.-Eristoff, Esq. 
Rails to T r a i l s Conservancy 
1400~16th St., N.W., #300 
Washington, D.C. 20036 
(202) 797-5427 

Notice and Certificate of Service 

All parties are hereby again notified that RTC has 
heretofore f i l e d two documents in this proceeding: a letter 
dated 1 Dec. 1995 giving notice of an intent to participate 
(RTC-1), and a l e t t e r dated 16 Feb. 1996 to Elaine Kaiser of STB 
on environmental issues (RTC-2) . . Dmr̂ î  

The undersigned hereby c e r t i f i e s that copies of RTC s 
"Comments and Conditions" (RTC-3), ir eluding thi s "Notice and 
Certificate of Service" were served by U.S. Mail, postage pre
paid f i r s t class on or before 29 March 1996 upon a l l parties of 
record as provided in this Board's Decision No. 15, as modified 
bv this Board's Decision No. 17. Copies of the various 
"statements of willingness" identified herein were served as 
indicated above on the representatives of the merging railroads 
iSentified in the Arvid Roach l e t t e r of Marcl 19, 1996 Copies 
of the "statements of willingness" w i l l be made available to any 
other party upon request. The various "statements" are 
identified as follows for purposes of ease of request: 
RTC-4 
RTC-5 
RTC-6 
RTC-7 
RTC-8 
RTC-9 

'AB-12 (SUD 188), Malta to Canon City, CO 
AB-12 (Sub 189X), Sage to Malta, Malta to Leadville, CO 
AB-12 (Sub 184X), Alturus to Wendel, CA 
AB-3 'Sub 130), Towner to NA Junction, CO 

Barr to Girard, ILL 
Hope torBridgep'ort# KS 

Ol 

AB-33 (Sub 96), 
AB-3 (Sub 131), 
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AND MISSOURI PACIFIC llAILROAD COMPANY 
-- CONTROL AND IIERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP., AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS AND REQUEST FOE CONDITIONS 
AND VERIFIED STATEMENT ON BEHALF 

OF NORTH AMERICAN LOGISTIC SERVICES, 
A DIVISION OF MARS, INCORPORATED 

COMES NOW, North American L o g i s t i c Services, a D i v i s i o n of 

Mars, Incorporated ("NALS"). and submits i t s Comments and Request 

f o r Conditions and accompanying V e r i f i e d Statement of William R. 

Thompson i n the above-captioned proceeding and, i n support 

thereof, r e s p e c t f u l l y shows: 
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I . 

STATEMENT OF FACTS 

NALS i s the l o g i s t i c s arm cf the Mars, Incorporated ("Mars") 

corporate family. I t i s responsible f o r arranging f o r the 

t r a n s p o r t a t i o n service received by the various Mars p r o d u c t i o i 

u n i t s , i n c l u d i n g M&M/Mars, Uncle Ben's Inc., and Kal Kan Foods, 

Inc. ("Kal Kan"). V e r i f i e d Statement of William R. Thompson, 

11 2. (herei n a f t e r r e f e r r e d t c as "Thompson Statement"). NALS 

selects the c a r r i e r s used to transport the units^ t r a f f i c and 

pays the c a r r i e r s ' rates and charges. I d . 

Kal Kan w i l l soon comp]^=^e construction of a dry pet food 

plant at Wunotoo, Nevada, about 3 0 miles east of Reno, which w i l l 

begin operations on or about September 1, 1996. I d . at H 3. When 

f u l l y operational, i t w i l l produce 120,000 metric tonnes of dry 

pec jlood annually. I d . This pet food w i l l be shipped by motor 

c a r r i e r s to Kal Kan d i s t r i b u t i o n centers and customers i n the 

western United States. I d . at 1 5. While motor carriage w i l l be 

used f o r the movement outbound from the plant of pet food 

products, the plant i s dependent upon line-haul r a i l service f o r 

the inbound t r a n s p o r t a t i o n of the grain and animal by-products 

used i n the manufacture of pet food. I d . at 1 6. I f motor 

carriage were used f o r the e n t i r e movement of gr a i n from i t s 

d i s t a n t midwestern o r i g i n s to the plant, the t r a n s p o r t a t i o n cost 

would be approximately $11,000,000 more annually than the cost of 
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using r a i l service. I d at <! 7. U t i l i z a t i o n of such truck 

service would so increase the plant's costs that i t would not be 

able to compete i n the marketplace, and cthei sources f o r the 

plant's ra ̂' materials would have to be found. I d . 

i'he plant i s at present a closed point on the main lin' " of 

the Southern P a c i f i c Transportation Company ("SPT"). The SPT i s 

the only r a i l r o a d that i s able to serve the plant d i r e c t l y , and 

i t owns and operates the only tracks leading i n t o and from the 

p l a n t . I d . at 11 3 ̂ nd 8. NALS has entered i n t o a 

tra n s p o r t a t i o n contract w i t h the SPT f o r the inbound 

tr a n s p o r t a t i o n of grain products and animal by-products from the 

interchange points of Denver, Colorado, Ogden, Utah, and Kansas 

City, Missouri. I d at 4. Inbound grai n f o r the plant 

o r i g i n a t i n g at o r i g i n s on the Union P a c i f i c Railroad Company 

("UP") w i l l move vi a a UP/SPT routin g through Ogden. I d . at 1 9. 

NALS i s c u r r e n t l y concluding negotiations w i t h the UP f o r a 

tran s p o r t a t i o n contract f o r i t s p o r t i o n of the movement. I d . at 

1 4. Grain o r i g i n a t i n g at o r i g i n s served by the Burlington 

Northern Railroad Company ("BN") w i l l compete w i t h the UP grain 

and w i l l move with the SPT through Denver. I d . at 1 13. 

Although the SPT i s the only r a i l r o a d that can serve the 

plant, the UP can serve Reno, a point 30 miles to the west, from 

which the raw materials used by the Kal Kan plant i n the 

manufacture of pet food can be trucked to the p l a n t . I d . at f 
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10. Grain via the UP can move into Reno in grain hopper cars, 

where it can be loaded onto motor vehicles for the short trip to 

the plant. When the Wunotoo plant site was selected, a key 

factor in that decision was the UP's ability to serve Reno and 

thereby provide a competitive rail/motor alternative to the SPT 

service. Id. at 1 11. The plant would not have been located 

such a great distance from its raw material sources -- thereby 

requiring that rail service for such raw materials be used -- if 

competition for such service in the form of the UP/motor service 

from Reno did not exist. Id. NALS's utilization cf just such a 

rail/motor servi.::e for the m.ovement of bulk commodities inbound 

to an M&M/Mars plant in Hackettstown, NJ -- a plant that also 

receives direct rail service -- proved to it that a rail/motor 

service could provide a competitive option to an all-rail 

service. Id. 

In negotiating i t s current contract w i t h the SPT, NALS 

r e l i e d upon the a v a i l a b i l i t y of that competitive option and 

believes that i t was a f a c t o r i n the reasonable rates on inbound 

t r a f f i c i t was able to secure frcm the SPT. I d . at 1 12. The 

merger w i l l destroy t h i s option. When NALS's contract w i t h the 

SPT expires, the competitive pressure previously exerted on the 

SPT by t h i s a l t e r n a t i v e w i l l no longer e x i s t . I d . at 15. 

In addition, the a v a i l a b i l i t y of the j o i n t bN/SPT service 

through Denver from BN gr a i n o r i g i n s provides a competitive 
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option to the UP r o u t i n g from elevators served by that c a r r i e r . 

I d . at 1 13. I f t h i s merger i s approved without the conditions 

NALS seeks t o pro t e c t the plant's inbound t r a f f i c , i t i s very 

l i k e l y t h a t , once NALS's e x i s t i n g contracts expire, the merged 

UF/SPT w i l l not continue to p a r t i c i p a t e w i t h the BN i n a j o i n t 

rate which would allow the BN to compete w i t h the UP/SPT siugle -

l i n e move to the p l a n t . I d . at 1 17. 

The proposed merger, i f approved by the Board, would reduce 

NALS's r a i l options f o r inbound t r a f f i c t o the plant from two 

r a i l c a r r i e r s (the SPT and the j o i n t UP/motor service) to j u s t 

one (the UP/SPT merged e n t i t y ) . Competition between r a i l 

c a r r i e r s at the Kal Kan plant would be eliminated. I n a d d i t i o n , 

competition at the o r i g i n points of the plant's grain t r a f f i c 

would disappear because no incentive would e x i s t f o r UP/SPT to 

continue to p a r t i c i p a t e i n the j o i n t BN/SPT movement ot gr a i n 

through Denver. 

The UP/SPT's agreement of September 25, 19°R wi t h the BN and 

th'-i Atchison, Topeka and Santa Fe Railroad Company ("BNSF"), as 

amended Nc-̂ '̂ ember 18, 1995 ("^he BNSF Agreenient") provides, i n 

Section 8 ( i ) , t h a t : " I t i s the i n t e n t of the p a r t i e s that t h i s 

Agreement r e s u l t i n the preservation of service by two competing 

r a i l r o a d companies f o r a l l customers l i s t e d on Exhibit A to t h i s 

Agreement presently served by both UP and SP and no other 

r a i l r o a d ( 2 - t o - l customers)". Railroad Merger Application, 
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UP/SP-23, Vol. 1, V e r i f i e d Statement of John H. Rebensdorf, p. 

352. However, Kal Kan's Wunotoo plant -- although i t i s a "2-to-

1 customer" -- i s not mentioned i n Appendix A or anywhere else i n 

the BNSF Agreement as a point f o r which competing r a i l service 

w i l l be preserved a f t e r the merger. While Reno i s l i s t e d i n 

Appendix A, the r i g h t s granted to the BNSF at that l o c a t i o n w i l l 

not permit i t to provide the rail/motor service required to serve 

the Kal Kan pla n t . 

In an e f f o r t to resolve t h i s matter without having to 

p a r t i c i p a t e i n t h i s proceeding, NALS sought from the UP 

assurances that -- as a " 2 - t o - l " l o c a t i o n -- competition at the 

plant would be preserved a f t e r the merger. I d . at 11 19 and 20. 

UP responded by asserting that "the facts do not j u s t i f y 

providing a d d i t i o n a l competitive acceŝ -: to the Wunotoo p l a n t . " 

Id at 1 21. 

IT . 

THE CONDITIONS REPUESTED 

To preserve the competii\g r a i l service which the new Kal Kan 

plant now has available to i t , and f o r the reasons more f u l l y 

presented h e r e i n a f t e r , NALS requests t h a t , i n any grant of t h i s 

merger, the Board impose conditions which require the merged 

UP/SPT e n t i t y to grant trackage r i g h t s to the BNSF allowing that 

c a r r i e r to serve the Kal Kan plant. S p e c i f i c a l l y , NALS requests 
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that the Board, pursuant t o i t s a u t h o r i t y under 4 9 U.S.C. 

§ 11344(c), impose the f o l l o w i n g conditions: 

Condition No. 1. The merged c a r r i e r should be required to 

grant the BNSF trackage r i g h t s over the e x i s t i n g SPT l i n e ...erving 

the p l a n t , along w i t h a l l necessary "stop-off" and switching 

r i g h t s to provide such service o i , i n the a l t e r n a t i v e : 

Condition No. 2. The merged c a r r i e r should be required to 

grant the BNSF trackage r i g h t s over the present UP l i n e at Reno, 

Nevada and, i f the Kal Kan plant i s included w i t h i n the Reno 

switching d i s t r i c t , the BNSF should be granted r e c i p r o c a l 

switching r i g h t s i n t o the plant. 

I l l . 

ARGUMENT IN SUPPORT OF CONDITIONS 

A. A p p l i c a t i o n of the General Merger Standard Requires 
Imposition of the Sought Conditions 

In determining whether or not to approve a c o n t r o l 

transaction i n v o l v i n g two Class I ra i l r o a d s , the Board must 

decide whether the proposed consolidation i s consistent w i t h the 

public i n t e r e s t . 49 U.S.C. § 11344(c). Missouri-Kansas-Texas R. 

Co. v. United States, C32 F.2d 392, 395 (5th Cir. 1980), c e r t . 

denied, 451 U.S. 1017 (1981); see aTso. Penn Central Merger Cases. 

389 U.S. 486, 498-499 (1968). Included i n t h i s public i n t e r e s t 
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analysis must be a consideration by the Board of at leas t the 

fo l l o w i n g f i v e f a c t o r s : (1) the e f f e c t of the proposed 

transaction on the adequacy of tr a n s p o r t a t i o n to the p u b l i c ; (2) 

the e f f e c t on the public i n t e r e s t of including, or f a i l i n g to 

include, other r a i l c a r r i e r s i n the area involved i n the proposed 

transaction; (3) the t o t a l f i x e d charges that r e s u l t from the 

proposed transaction; (4) the i n t e r e s t of c a r r i e r employees 

affected by the proposed transaction; and (5) whether the 

proposed transaction would have an adverse e f f e c t on competition 

among r a i l c a r r i e r s i n the affect e d region. 49 U.S.C. 

§ 11344(b) (1). Control transactions are not favored i f the 

c o n t r o l l i n g c a r r i e r "noes not assume f u l l r e s p o n s i b i l i t y f o r 

carrying out the c o n t r o l l e d c a r r i e r ' s common c a r r i e r o b l i g a t i o n 

CO provide adequate service upon reasonable demand" or i f such 

transactions " s u b s t a n t i a l l y reduce the transport a l t e r n a t i v e s 

available to shippers . . ." 49 C.F.R. § 1180.1(a). 

In a d d i t i o n to these e x p l i c i t s t a t u t o r y considerations, the 

Board i s also required by the Supreme Court's decision i n McLean 

Trucking Co. v. United States. 321 U.S. 67 (1944) to weigh the 

p o l i c i e s emoodied i n the a n t i t r u s t laws d i s f a v o r i n g diminution i n 

competition r e s u l t i n g from a proposed r a i l merger.- See 49 

C.F.R. § 1180.1(c)(2). As the Supreme Court has observed, the 

1 Under 49 U.S.C. 11341(a), transactions approved by the Board 
are exempt from the a n t i t r u s t laws, and a l l other laws, as 

j necessary to e f f e c t the transactions. Northern Lines Merger 
Cases, 396 U.S. 491, 5''4 (1970) . 
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a n t i t r u s t laws give "understandable content to the broad 

s t a t u t o r y concept of 'the public i n t e r e s t . ' " FMC v. Aktiebolaget 

Svenska Amerika Linien. 390 U.S. 238, 244 (1968). See also. 

Bowman Transportation v. Arkansas-Best Freight, 419 U.S. 281, 298 

(1974); Port of Portland v. United States, 408 U.S. 811, 841 

(1972); Northern Lines Merger Cases, supra. 396 U.S. at 514; 

Denver & R.G.W. R. Co. v. United States, 387 U.S. 485 (1967). 

The Board's r a i l r o a d a c q u i s i t i o n procedures, contained i n 49 

C.F.R. § § 1180.0-1180.9, set f o r t h the numerous elements of the 

public i n t e r e s t that the Board i s to consider i n evaluating 

s p e c i f i c merger proposals by performing a balancing t e s t weighing 

"the p o t e n t i a l b e n e f i t J to applicants and the public against the 

p o t e n t i a l harm to the public." I d . at § 1180.1(c).- The rules 

s p e c i f i c a l l y note t h a t : 

I f two c a r r i e r s serving the same market consolidate, 
the r e s u l t would be the eliminat i o n of the competition 
between the two. . . . [A] lessening of cori.petition 

^ The Board is also guided by the rail transportation policy, 
49 U.S.C. § 10101a, added by the Staggers Rail Act of 1980. See 
Norfolk Southern Corp. --Control--Norfolk & W. Ry Co., 366 I.C.C. 
171, 190 (1982). The 15 elements of that policy set forth in 
Section 10101a, taken as a whole, emphasize reliance on 
competitive forces to modernize railroad actions and to promote 
efficiency. H.R. Rep. No. 96-1430, 96th Cong., 2d Sess. 88 
(1980), reprinted in 1980 U.S.C.C.A.N. 4110, 4119. Element 5 
provides that it is the policy of the United States to "foster 
sound economic conditions in transportation and to ensure 
effective competition and coordination between ••ail carriers". 
Element 13 prohibits "predatory pricing and practices, to avoid 
undue concentrations of market power." 49 U.S.C. § 10101a (5) 
and (13) . 
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r e s u l t i n g from the e l i m i n a t i o n of a competitor may be 
contrary to the p u b l i c i n t e r e s t . 

I d . at § 1 1 8 0 . 1 ( c ) ( 2 ) ( i ) . Moreover, the Board's predecessor, the 

I n t e r s t a t e Commerce Commission ("ICC"), emphasized that "the 

e f f e c t of a tr a n s a c t i o n on competition i s a c r i t i c a l f a c t o r i n 

our consideration of the public inter'5st. . . . " Santa Fe 

Southern P a c i f i c Corp. -- Control -- SPT Co.. 2 I.C.C. 2d 709, 

726 (1986) (Emphasis added). 

Under 49 U.S.C.§ 11344(c), the Board has "broad a u t h o r i t y to 

impose conditions on" i t s grants i n r a i l r o a d c o n t r o l cases i n 

order to ameliorate the competitive harm caused by the merger and 

to insure that the p u b l i c i n t e r e s t i s protected. Indeed, that 

a u t h o r i t y i s u n q u a l i f i e d . 49 C.F.R. § 1180.1(d)(1). See also, 

Milwaukee Reorganization--Acquisition by GTC, 2 I.C.C. 2d 161, 

263-264 (1984) . 

When i t i s shown tha t the proposed transaction w i l l have a 

d i r e c t e f f e c t on competition, by e l i m i n a t i n g competitive 

a l t e r n a t i v e s to the p u b l i c , conditions w i l l be imposed to 

eliminate the harm threatened by the transaction, assuming such 

conditions are of greater benefit to the p u b l i c than they are 

detrimental to the tr a n s a c t i o n . See Union P a c i f i c Corp.. -

Control - Missouri P a c i f i c Corporation, 366 I.C.C. 462, 562, 484 

'1982) (UP/MP). (The "overriding concern" i n deciding whether to 

impose conditions i s the public i n t e r e s t . ) Conditions w i l l also 
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be imposed i f the merger w i l l r e s u l t i n a harm to "essential 

services". Lamoille Vallev R. Co. v. I.C.C. 71 F.2d 295, 309 

(D.C. Cir.1983). Imposition of t h i s condition addresses the 

statutory requirement that i n r a i l merger proceedings the Board 

consider the "adequacy of tr a n s p o r t a t i o n to the pub l i c " . I d . ; 49 

U.S.C. § 11344(b) (1) (A) . 

Adherence t o these p r i n c i p l e s requires the imposition of the 

conditions NALS here seeks. Rail competition at the Kal Kan 

plant w i l l be destroyed by t h i s merger, and applicants have 

turned a deaf ear -- both i n the BNSF Agreement and i n d i r e c t 

discussions -- to NALS's e f f o r t s to preserve i t . Only by 

imposing the conditions NALS here seeks -- which are d i r e c t l y 

related to the proposed merger i t s e l f -- can the Board insure 

that such competition i s maintained and hold the applicants to 

t h e i r promise that shippers now served only by the UP and SPT 

w i l l not be harmed by t h i s transaction. 

B. The Conditions are Required to Preserve the Competition 
That Now Exists Between the SPT and UP For the Plant's 
Inbound T r a f f i c 

The proposed merger w i l l eliminate a competitor on 

inbound t r a f f i c to the Kal Kan plant. As the merger between SP 

and UP now i s structured, when NALS's contract w i t h the SPT 

expires, the plant w i l l not have the option of using the UP/motor 

routing through Reno as a coirioetitive a l t e r n a t i v e . The 

negotiating leverage that the p o s s i b i l i t y of using that option 
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has, and would have meant i n future negotiations w i t h the SPT, 

w i l l i r r e t r i e v a b l y be l o s t . Consequently, a f t e r the merger, the 

Kal Kan plant w i l l be captive to the SPT f o r a l l of i t s inbound 

t r a n s p o r t a t i o n needs. At present, the UP/motor option i s 

availab l e to i t . 

The existence cf the UP/motor option i s an actual 

competitive a l t e r n a t i v e which serves as a constraint upon the 

SPl"s market power. I t i s thus w e l l - s e t t l e d that a j o i n t 

r a il/motor operation can provide a competitive a l t e r n a t i v e to an 

a l l - r a i l service. In Rio Grande Industries. Inc., e t . a l --

Control -- Southern P a c i f i c Transportation Company, 4 I.C.C. 2d. 

834 (1988), the UP/Missouri-Pacific Railroad Company ("UP/MP") 

had argued that i t s rail/motor "reload" operations -- pursuant to 

which shippers up to 150 miles d i s t a n t were serve I by truck --

did not allow i t to exert a competitive presence i n markets also 

served exclusively by the SPT. Id . at 922. 

The ICC disagreed. While r a i l / t r u c k operations are not 

i d e n t i c a l to d i r e c t r a i l service i n a l l respects, " [ t ] r u c k s can 

extend the competitive reach of r a i l operations . . . " I d . at 

923. Indeed, the UP/MP's own testimony -- submitted by a witness 

who i s also one of applicants' p r i n c i p a l witnesses i n t h i s case -

-had conceded that i n s i t u a t i o n s where a commodity can be 

reloaded ana an appropriate reload s i t e i s available on a close-

enough r a i l r o a d , then r a i l - t r u c k handling can o f f e r a shipper an 
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a l t e r n a t i v e to excessive rates or poor service by the r a i l r o a d 

w i t h exclusive access to that shipper. I d . ( C i t i n g the testimony 

of UP/MP witness Richard B. Peterson). 

This decision -- which concluded that a rail/motor service 

150 miles frcm a shipper ^as a competitive option --a f o r t i o r i 

requires the same corclusion here, where Reno i s only 3 0 miles 

d i s t a n t from the plant.-

Other decisions, i n v o l v i n g so-called "build-out" options, 

confirm as w e l l t h a t the fact that a shipper i s c u r r e n t l y served 

by only a single r a i l c a r r i e r does not automatically mean that 

the shipper i s captive to that c a r r i e r . I f a second r a i l c a r r i e r 

operates nearby, t h a t c a r r i e r can be j u s t as e f f e c t i v e a 

competitor as i f i t a c t u a l l y d i d serve the shipper d i r e c t l y . 

Union P a c i f i c Corp.-Control-Missouri-Kanrsas-Texas Railroad Co., 4 

I.C.C. 2d 409, 476-77 (1988). See also, BNSF, supra, pp. 68 and 

98 . 

These decisions apply with equal -- i f not greater -- force 

to a s i t u a t i o n where the option consists of a d e l i v e r y by motor 

c a r r i e r from a nearby r a i l s t a t i o n . A "build-out", which 

involves the construction of a new r a i l l i n e could i n c e r t a i n 

'̂ And i n i t s decision l a s t year i n BN -- Control and Merger --
Santa Fe P a c i f i c Corp., Finanre Dkt. No. 3P549, (BNSF) the ICC 
again noted that the short haul f o r the motor p o r t i o n ot a 
rail/motor movement "provides an i n d i c a t i o n of the effectiveness" 
of that movement as a competitive option. P. 55 (Aug. 16, 1995) 
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instances pose less of a competitive threat to the d i r e c t l y 

serving r a i l c a r r i e r than a rail/motor option -- p a r t i c u l a r l y one 

wit h a short motor c a r r i e r segment. 

This a b i l i t y of a rail/motor r o u t i n g to act as a competitive 

r e s t r a i n t on a l l - r a i l service i s borne out by NALS's own 

experience. The Hackettstown, NJ plant of M&M/Mars i s served 

d i r e c t l y by r a i l , yet NALS also uses r a i l service t o a l o c a t i o n 

about 20 miles from the plant, from which inbound bulk raw 

materials are trucked to the pla n t . Thompson Statement, 1 11. 

Not only has such a rail/ m o t o r service proved to be op e r a t i o n a l l y 

and economically feasible i n meeting the plant's raw material 

needs, i t has acted as a r e s t r a i n t on the rates of those r a i l 

c a r r i e r s able to serve the plant d i r e c t l y . 

The SPT has responded to the UP/motor presence at Reno by 

negotiating reasonable contract rates and terms w i t h NALS f o r the 

plant's inbound tr a n s p o r t a t i o n . Thompson Statement, 1 12. In 

t h e i r testimony i n t h i s proceeding as w e l l , the applicants 

acknowledge the a b i l i t y of r a i l / t r u c k service to provide 

competition to a l l - r a i l service, and that such competition i s the 

kind that should be preserved a f t e r the merger. In his V e r i f i e d 

Statement, Mr. Richard B. Peterson, Senior Director - I n t e r l i n e 

Marketing of UP, t e s t i f i e d that i n i d e n t i f y i n g those f a c i l i t i e s 

that are served today by the UP and SPT and no other r a i l r o a d : 
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"We have also c a r e f u l l y considered whether there might be 
any shippers who have a t r u c k - r a i l transloading option today 
because UP and SP are independent r a i l r o a d s , but would have 
no such option a f t e r the merger. We have been able to 
i d e n t i f y no such shippers; as best we can determine, i n a l l 
instances where UP or SP have th'- p o t e n t i a l of moving 
t r a f f i c through a transload, BN/Santa Fe w i l l continue to 
f u r n i s h a transloading option a f t e r the merger". Railroad 
Merger A p p l i c a t i o n , UP/SP-23, Vol. 2, P. 164, n.79. 
(Emphasis added.) 

Indeed, Mr. Peterson t e s t i f i e d at his deposition t h a t "applicants 

scoured the map" but could not f i n d any s i t u a t i o n where a 

shipper's a b i l i t y t o u t i l i z e a truck transload i t now has to the 

UP or SPT would be precluded by the merger. Deposition of 

Richard B. Peterson, February 5, 1996, p.88. 

Mr. Peterson also confirmed at his deposition t h a t i t was 

applicants' i n t e n t i o n t h a t " . . . where there c u r r e n t l y are 

tru c k i n g options from points on one rr.il r o a d over to the other, 

chat those w i l l a l l be preserved a.= a r e s u l t of the [BNSF 

Agreement]". Deposition of Richard Peterson, February 6, 1996, 

p. 278. Mr. Peterson added that " a l l transloading options w i l l 

be preserved" and that a l l " 2 - t o - l " locations not shown on 

Exhibit A to the Settlement Agreement which are " i d e n t i f i e d 

subsequent to t h i s time . . . are available f o r transloading." 

I d . at 279. That the competitive r e l i e f of the BNSF Agreement i s 

not l i m i t e d to e x i s t i n g shippers, but can include new shippers, 

such as Kal Kan's Wunotoo pla n t , i s f u r t h e r confirmed by Mr. 

Peterson at page 222 of his deposition, where he t e s t i f i e s t h a t , 

under the BNSF Agreement "... BN/Santa Fe can put i n . . . bulk 
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transload f a c i l i t i e s at any o.ie of those points and serve a 

shipper . . . that may appear that hasn't existed i n the past". 

Mr. Peterson obviously overlooked the Kal Kan plant i n 

searching f o r shippers who "would have no [ r a i l / t r u c k ] option 

a f t e r the merger". Nevertheless, his testimony makes i t clear 

that the plant i s among the class of shippers f o r whom the 

applicants have agreed that competition should be preserved. 

Mr. Richard J. Barber, an independent consultant retained by 

applicants, agreed wit h Mr. Peterson. He t e s t i f i e d that where 

the UP serves a f a c i l i t y d i r e c t l y and service i s available by 

truck from the f a c i l i t y t o a l i n e of the SP, that t h i s i s viewed 

as service by two r a i l r o a d s . Since the merger would produce a 

" 2 - t o - l " s i t u a t i o n , the applicants would agree th a t , under the 

BNSF Agreement, the "SP would be replaced by BN/Santa Fe". 

Deposition of Richard J. Barber, January 24, 1996, p. 71. Mr. 

Barber explained that such treatment would insure that there were 

"no reductions i n competition" as a r e s u l t of the merger. I d . 

Although the BNSF Agreement does not give the BNSF the r i g h t 

to serve the Wunotoo plant -- despite i t s status as a " 2 - t o - l " 

l o c a t i o n -- or t o provide service at Reno f o r the plant's 

t r a f f i c , i t does t r e a t other locations w i t h a r a i l - t r u c k option 

as 2 - t c - l p oints, I d . at 69-72. Thus, the BNSF Agreement 

preserves independent r a i l competition f o r soda ash o r i g i n a t i n g 
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at Green River, Wyoming by making the truck reload terminal 

f a c i l i t i e s i n Utah that are presently operated by SP available to 

BN/Santa Fe. I d . at 72; Barber Testimony, Railroad Merger 

Application, Vol. 2, p. 4 95. 

Under c u r r e n t l y e x i s t i n g competitive conditions, therefore, 

applicants themselves concede that Kal Kan's inbound t r a f f i c i s 

subject t o p o t e n t i a l competition. Although i t s plant c u r r e n t l y 

i s served e x c l u s i v e l y by the SPT, the fact that a fea s i b l e 

rail/motor option e x i s t s v i a Reno, only 30 miles away, exerts 

competitive pressure on the SPT -- under the ICC's decisions and 

by the applicants' own admission -- and has thus f a r prevented 

the SPT from exercising market power as a monopoly d e s t i n a t i o n 

c a r r i e r at the p l a n t . 

However, despite applicant's stated i n t e n t i o n to preserve 

competition at a l l " 2 - t o - l " locations, the BNSF Agreement does 

not even mention Wunotoo nor does i t allow the BNSF to serve Reno 

fo r the plant's t r a f f i c . The " 2 - t o - l " s i t u a t i o n which w i l l occur 

at Wunotoo i f t h i s merger i s granted must be remedied by the 

Board by imposing a condition on such grant r e q u i r i n g the merged 

c a r r i e r to grant the BNSF trackage r i g h t s to serve the Kal Kan 

plan t . 
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The Conditions Sought By NALS Must Be Imposed t o 
Protect the Competition From Grain-Producing Origins 
That Now Exists 

BN and the UP provide r a i l service from com.peting midwestern 

o r i g i n s f o r the g r a i n to be u t i l i z e d by the plant. Both connect 

with the SPT -- the UP at Ogden, the BN at Denver -- to serve the 

plant. The BN's a b i l i t y t o serve competing grain o r i g i n s as the 

nation's largest g r a i n - c a r r y i n g r a i l r o a d has, as noted, provided 

leverage f o r NALS i n i t s negotiations w i t h the UP f o r contract 

rates f o r i t s leg of the movement. 

I f t h i s merger i s approved, however, when the NALS/UP 

contract expires, the merged UP/SPT cannot be expected to 

continue to p a r t i c i p a t e w i t h the BN f o r the grain movement at a 

competitive l e v e l because i t w i l l be able to provide a single-

l i n e r a i l service from the UP's o r i g i n s d i r e c t to the Kal Kan 

plant. The merged UP/SPT would, thus, have no incentive to 

continue to p a r t i c i p a t e i n the move w i t h the BN. 

The ICC has recognized as recently as i t s decision i n BN/SF 

that the competitive harm r e s u l t i n g from a merger can occur from 

a loss of geographic competition between r a i l r o a d s . BNSF, at 

p.55. While the i n s t a n t s i t u a t i o n i s not the classic one where 

each of the two merging c a r r i e r s exclusively serves a d i f f e r e n t 

competing o r i g i n p o i n t , the r e s u l t w i l l be the same since the 

UP/SPT i s a necessary p a r t i c i p a n t i n the BN mov.?. By making that 

movement noii-competitive, the UP/SPT would be able to foreclose 
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the present o r i g i n competition j u s t as surely as i f the UP and 

SPT now were able to each serve the competing o r i g i n s . 

With the BN service available to i t , i f the UP/SPT's rates 

are too high, NALS can order grain f o r the plant from the 

elevators served by the BN. Tne prospect of l o s i n g i t s segment 

of the movement to the BN w i l l , presumably, act as a r e s t r a i n t on 

UP's p r i c i n g . A f t e r the merger, the UP w i l l be able to provide a 

s i n g l e - l i n e service to the plant from UP elevators and 

p a r t i c i p a t e i n the j o i n t - l i n e movement from the BN elevators. I t 

w i l l be i n UP's economic i n t e r e s t to encourage u t i l i z a t i o n of a 

routing i n which i t r e t a i n s a l l of the revenue as opposed to one 

i n which i t must share that revenue w i t h the BN. I t w i l l be 

i n d i f f e r e n t to any loss of revenue from the BN/SPT r o u t i n g , 

because that revenue would be s h i f t e d to i t s s i n g l e - l i n e r o u t i n g 

which would provide the only source f o r the plant's g r a i n . 

D. The Conditions Requested Herein Are Reasonable And W i l l 
Address Problems D i r e c t l y Created By the Merger 

The Kal Kan plant now has available to i t the services of 

the SPT and UP and no other r a i l r o a d . A f t e r the merger, i t w i l l 

have available the services of only the merged UP/SPT. The 

conditions which NALS here seeks are thus intended to remedy a 

loss of competitive r a i l service which w i l l be caused d i r e c t l y by 

the m.erger. They do not go beyond the merger's e f f e c t s . The 

conditions are not being sought to ameliorate outstanding 
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problems which were not created by the merger nor would they 

require applicants to protect c a r r i e r s against circumstances not 

caused by the merger. See e.g., UP/MP. supra, 366 I.C.C. at 564. 

Granting the BNSF trackage r i g h t s over the SPT l i n e and 

d i r e c t access to the Kal Kan plant i s required because the plant, 

under the c r i t e r i a established by applicants themselves, i s a "2-

to - 1 " l o c a t i o n . Applicants have thus acknowledged i n t h e i r 

testimony spread on the public record throughout t h i s case, that 

a shipper's a b i l i t y t o truck i t s products to cr from a UP or SPT 

l i n e makes that shipper a " 2 - t o - l " l ocation i f i t s f a c i l i t y i s 

also d i r e c t l y served by the SPT or UP. These admissions are 

consistent w i t h the ICC's decision i n Rio Grande, supra, which 

held that a j o i n t r a i l / m o t o r movement -- with a motor leg of up 

to 150 miles -- served as a competitive option to another 

c a r r i e r ' s a l l - r a i l service, and with NALS's own experience at the 

M&M/Mars f a c i l i t y i n Hackettstown, NJ. 

This merger w i l l create the largest r a i l r o a d i n North 

America. Applicants r e a l i z e that they are vulnerable to claims 

that the loss of competition which w i l l r e s u l t from a co n t r o l 

transaction of such gargantuan proportions requires t h a t i t be 

denied. To de-fuse such claims, they have promised to insure 

that a l l locations now served by the UP and SPT w i l l continue to 

be served by two r a i l r o a d s a f t e r the merger. Yet the d i s p a r i t y 

between the applicants' public promises and t h e i r c y n i c a l 
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treatment of NALS --a " 2 - t o - l " shipper requires the Board to 

take a c t i o n i n t h i s case to recjuire the applicants t o abide by 

t h e i r promises. But even without those promises, the statutes 

the Board administers require that r a i l competition l o s t by t h i s 

merger be preserved. The conditions NALS here seeks would 

preserve that competition f o r the Kal Kan pl a n t . 

IV. 

CONCLUSION 

WHEREFORE, f o r the foregoing reasons, NALS requests that the 

Board impose the f o l l o w i n g conditions on any grant of t h i s merger 

a p p l i c a t i o n : 

Condition No. 1.. The merged c a r r i e r should be required to 

grant the BNSF trackage r i g h t s over the e x i s t i n g SPT l i n e serving 

the plant, along w i t h a l l necessary "scop-off" and switching 

r i g h t s to provide such service or, i n the a l t e r n a t i v e : 

Condition No. 2. The merged c a r r i e r should be required to 

grant the BNSF trackage r i g h t s over the present UP l i n e at Reno, 
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Nevada and, i f the Kal Kan plant i s included w i t h i n the Reno 

switching d i s t r i c t , the BNSF should be granted r e c i p r o c a l 

switching r i g h t s i n t o the plant. 

Respectfully submitted. 
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VERIFIED STATEMENT OF WILLIAM R. THOMPSON 

1. My name i s William R. Thompson. I am Group 

Transportation Manager of North American L o g i s t i c Services, a 

Divi s i o n of Mars, Incorporated ("NALS"). My business address i s 

800 High Street, Post Office Box 731, Hackettstown, New Jersey 

07840-0731. 

2. I have been employed by NALS since i t s formation as a 

Divisio n of Mars, Incorporated ("Mars") i n 1989. Pri o r thereto, 

I was employed since 1982 i n various l o g i s t i c s p o s i tions with 

Mars. NALS i s responsible f o r arranging f o r the tr a n s p o r t a t i o n 

service received by the production u n i t s of the Mars corporate 

family, i n c l u d i n g M&M/Mars, Uncle Ben's, Inc., and Kal Kan Foods, 

Inc. ("Kal Kan"). NALS selects the c a r r i e r s used to transport 

the u n i t s ' t r a f f i c and pays the c a r r i e r s ' rates and charges. 

NALS enters i n t o t r a n s p o r t a t i o n contracts w i t h r a i l and motoi" 

c a r r i e r s when contract carriage i s used to serve the Mars u n i t s . 
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3. Kal Kan i s a manufacturer of dry and canned pet food. 

I t w i l l s h o r t l y complete construction of a dry pet food 

manufacturing f a c i l i t y at Wunotoo, Nevada. Wunotoo i s about 30 

miles east of Reno, Nevada and i s located on the main l i n e of the 

Southern P a c i f i c Transportation Company ("SPT") at Milepost A-

258.26. The switch i n t o the plant cuts d i r e c t l y o f f the SPT's 

main l i n e . The Kal Kan plant i s scheduled to begin manufacturing 

operations on or about September 1, 1996 and, when f u l l y 

operational, w i l l produce 120,000 tonnes of dry pet food 

annually. NALS w i l l arrange both the out-bound t r a n s p o r t a t i o n of 

the plant's f i n i s h e d pet food products, as well as the movement 

in-bound t o the plant of the raw materials used i n the 

manufacturing process. 

4. NALS has entered i n t o a five-year t r a n s p o r t a t i o n 

contract w i t h the SPT f o r the tra n s p o r t a t i o n of the plant's 

inbound t r a f f i c , to become e f l e c t i v e when the plant begins 

operations. I t i s c u r r e n t l y negotiating a contract w i t h the 

Union P a c i f i c Railroad Com.pany ("UP") containing rates on grain 

from UP o r i g i n s to i t s interchange with the SPT at Ogden, Utah. 

I t expects those negotiations to conclude s h o r t l y . 

5. The plant's products w i l l be shipped by motor carriage 

from Wunotoo t o Kal Kan d i s t r i b u t i o n centers and customers 

located at point.'-- i n the western United States generally w i t h i n 

500 to 600 miles of the pl a n t . Unlike other Kal Kan plants --
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such as i t s Matoon, IL f a c i l i t y which i s located i n the "grain 

b e l t " near the sources of i t s raw materials -- the Wunotoo s i t e 

was selected because of i t s proximity to Kal Kan's customers. 

6. The p r i n c i p a l ingredients used i n the manufacture of 

pet foods are grains, i n c l u d i n g wheat and corn, and animal by

products. These products o r i g i n a t e at midwestern points many 

hundreds of miles from Wunotoo and, due to the nature of such 

materials and t h e i r d i s t a n t o r i g i n points, the plant i s dependent 

upon r a i l service f o r t h e i r t r a n sportation. Indeed, the choice 

to locate the plant near the destinations of i t s f i n i s h e d goods 

rather than the o r i g i n s of i t s raw materials means tha" ".al Kan 

and NALt, made the considered decision that r a i l service would be 

used to bring i n those raw materials. And i t i s t h i s merger's 

ef f e on the plant's inbound r a i l t r a n s p o r t a t i o n which raises 

s i g n i f i c a n t concerns f o r NALS. 

7. The plant's production requirements cannot be met by 

u t i l i z i n g motor c a r r i e r service f o r the e n t i r e movement from the 

o r i g i n s of i t s raw materials. The plant i s projected to receive 

between 1,000 and 1,500 r a i l cart, of raw materials annually. 

Grain products w i l l move inbound i n covered hopper cars. I f 

motor carriage were required to be employed to transport that 

t r a f f i c from i t s o r i g i n s to the plant, i t would r e s u l t i n 

estimatf.-i increased .a.nnual inbound t r a n s p o r t a t i o n costs of more 

than $11,000,000, based upon a comparison between e x i s t i n g motor 
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c a r r i e r rates, on the one hand, and, on the other, the rates 

contained i n the NALS/CPT contract and the rates NALS i s 

c u r r e n t l y n e g o t i a t i n g w i t h the UP. The a d d i t i o n a l costs 

r e s u l t i n g from the use of truck t r a n s p o r t a t i o n f o r the plant's 

inbound t r a f f i c would place the plant i n a non-competitive 

p o s i t i o n i n the marketplace, and would force i t t c seek grain 

from other o r i g i n s . 

8. Only one r a i l c a r r i e r -- the SPT -- serves the Wunotoo 

pl a n t . The SPT owns the only r a i l tracks leading i n and out of 

the p l a n t . Pursuant to i t s contract w i t h NALS, the SPT w i l l 

transport grain to the plant from interchange points at Denver, 

Colorado; Kansas City, Missouri; and Ogden, Utah. Animal by

products w i l l move p r i r . i a r i l y from, the Denver and Ogden 

interchanges. 

9. The SPT i s not able to o r i g i n a t e t r a f f i c i n the major 

grain-producing regions of Iowa, Nebraska, Kansas, Idaho, 

Montana, Wyomdng, and North and South Dakota. That t r a f f i c 

o r i g i n a t e s at gr a i n elevators on the l i n e s of the UP and the 

Burlington Northern Railroad Company ("BN"). As noted, UP-

or i g i n a t e d grain w i l l move through Ogden, Utah, from which i t 

w i l l move v i a the SPT t o the Wunotoo plant. 

10. N.\L..9 cur r e n t l \ ' has a competitive a l t e r n a t i v e to the 

UP/SPT service f o r the movement of raw materials to the Kal Kan 
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plant i n the form of a j o i n t UP/motor movement through Feno, 

Nevada. The UP i s able t o provide a d i r e c t s i n g l e - l i n e service 

from midwestern g r a i n o r i g i n s to that p o i n t , where the grain then 

can be t r a n s f e r r e d t o motor c a r r i e r equipment f o r the 30 mile 

t r i p to the Kal Kan p l a n t . 

11. When the Wunotoo plant s i t e was selected about two 

years ago, a key f a c t o r i n that decision was the UP's a b i l i t y to 

serve Reno as a competitive a l t e r n a t i v e to the SPT service, which 

otherwise made the plant captive to the SPT. The decision to 

locate the plant at great distances from the sources of i t s raw 

materials would not have been made i f the plant were captive to 

one r a i l r o a d . I t was our business judgment that there had to be 

competition f o r such t r a f f i c . That competition e x i s t s i n the 

form of the UP/motor r o u t i n g through Reno. Moreover, we were 

convinced that such option was op e r a t i o n a l l y and economically 

feasible based upon NALS's u t i l i z a t i o n of r a i l / t r u c k service at 

other Mars production f a c i l i t i e s . For example, the M&M/Mars 

confectionery plant i n Hackettstown, NJ i s served by r a i l and 

receives inbound r a i l shipments of raw materials. As a 

competitive option t o t h i s a l l - r a i l service, NALS also chooses to 

use a r a i l / t r u c k movement f o r inbound bulk materials f o r the 

plant from a rail-head about 20 miles away. The use of t h i s 

option has maintained inbound r a i l rates at Hackettstown at 

competitive l e v e l s . 
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12. The a v a i l a b i l i t y of the j o i n t UP/motor a l t e r n a t i v e to 

the SPT was made known to the SPT and r e l i e d upon by NALS i n i t s 

contract rate negotiations with that c a r r i e r . The a b i l i t y of the 

plant to be served i n t h i s fashion through Reno provides 

competition between the UP and SPT f o r the t r a n s p o r t a t i o n of the 

plant's in-bound t r a f f i c , and I believe that t h i s option was a 

fac t o r i n NALS's a b i l i t y to secure contract rates from the SPT at 

reasonable l e v e l s f o r such t r a f f i c . 

13. A source of competition at the o r i g i n points of the 

grain used by the plant i s provided by the BN, which serves g r a i n 

elevators i n the States of Iowa, Nebraska, Montana, Wyoming, 

North Dakota, and South Dakota which cannot be reached by the UP. 

This BN-originated g r a i n w i l l be routed through Denver, where i t 

w i l l then mo^e over the SPT to Wunotoo. The a b i l i t y of the plant 

to secure ',rain from BN o r i g i n s i n competition w i t h the UP grain 

elevators was viewed as an important consideration i n the 

planning f o r the p l a n t , and the contract which NALS has 

negotiated w i t h the SPT includes rates on grain from Denver 

or i g i n a t e d on the BN. 

14. A mem.orandum prepared by the SPT f o r a meeting wi t h 

NALS on March 22, 1994, s h o r t l y before the Wunotoo s i t e was 

selected f o r the plant, acknowledges that the SPT's marketing 

program i n t o Nevada " u t i l i z e [ 3 ] the BN's vast o r i g i n a t i o n base as 

a source of supply f o r yellow corn". Although the SPT 
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p a r t i c i p a t e s i n t o Nevada w i t h the UP on corn t r a f f i c through the 

Kansas City and Ogden gateways, "because of the UP's l i m i t e d 

equipment supply" the SPT has concentrated i t s a c t i v i t i e s w i t h 

the UP i n t o Central C a l i f o r n i a . A copy of t h i s memorandum i s 

attached hereto as Appendix A. 

15. The proposed UP/SPT merger would destroy the 

competitive t r a n s p o r t a t i o n options the plant now has, and upon 

which our decision was based t o b u i l d the plant at i t s current 

s i t e . Thus, the plant i s at present a " 2 - t o - l customer" as 

defined by the applicants, since i t can be served both by the SPT 

and the UP, v i a a j o i n t r a i l / m o t o r routing, aid nc other 

r a i l r o a d . The merger w i l l eliminate the competitive option the 

plant now has i n the form of the UP/motor service through Reno. 

When the NALS/SPT contract expires i n f i v e years, that option 

w i l l have been l o s t and the Kal Kan plant w i l l be captive to the 

UP/SPT f o r i t s inbound t r a n s p o r t a t i o n needs. 

16. The merger w i l l also cause the plant to lose the 

benefits of the competition i t now enjoys at the o r i g i n s of i t s 

in-bound grain t r a f f i c . The plant's a b i l i t y to secure grai n at 

BN o r i g i n s has acted as a constraint on the UP's rates from i t s 

o r i g i n s which are now being negotiated. The a v a i l a b i l i t y of the 

BN service also neans t h a t , during the peak season, the plant 

w i l l not be dependent s o l e l y upon the UP and SPT's car supply. 

The a v a i l a b i l i t y of the covered hopper cars operated by the BN - -
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the nation's largest g rain-carrying r a i l r o a d -- i s c r i t i c a l t o 

the plant's a b i l i t y t o receive the grain i t needs t o manufacture 

pet food. 

17. Once the merger takes place and when i t s contracts wi t h 

the SPT and UP expire, NALS . s very concerned that a merged 

UP/SPT w i l l no longer have any incentive to continue t o 

p a r t i c i p a t e i n the j o i n t movement w i t h the BN at a rate l e v e l 

which w i l l allow that j o i n t movement to compete w i t h the single -

l i n e service the UP/SPT w i l l be able to provide d i r e c t to Wunotoo 

from i t s elevators. I t i s not r e a l i s t i c to expect the BN/SPT 

movement to remain a viable option f o r the plant once t h i s merger 

i s consummated. 

18. The UP/SPT's agreement of September 25, 1995 w i t h the 

BN and the Atchison, Topeka and Santa Fe Railroad Company 

("BNSF"), as amended November 18, 1995 ("the BNSF Agreem.ent") , 

was intended to preserve service a f t e r the merger by two 

competing r a i l r o a d companies f o r those customers now served by 

both the UP and SPT and no other r a i l r o a d . Although the Kal Kan 

plant at Wunotoo i s now served both by the SPT and UP, no 

prov i s i o n i s made i n the BNSF Agreement f o r preserving t h i s 

competition a f t e r the merger. Likewise, although Reno i s a 

point now served by both the UP and SPT, the Agreement does not 

open Reno up to the BNSF service. I n l i s t i n g i n E x h i b i t A the 

l o c a l points which the BNSF w i l l be allowed to serve under the 
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grant of "Western Trackage Rights," Reno i s named, but w i t h a 

par e n t h e t i c a l l i m i t i n g such service to "(intermodal and 

automotive only -- BNSF must esta b l i s h i t s own automotive 

f a c i l i t y . ) " Since the gr a i n the Kal Kan plant i s able to receive 

v i a Reno w i l l not be i n intermodal service but w i l l move i n r a i l 

hopper cars, from which the gr a i n w i l l be tra n s f e r r e d to motor 

vehicles, the BNSF i s not only not granted the r i g h t to serve the 

Kal Kan plant d i r e c t l y but i t i s also denied the a b i l i t y t o 

provide service at Reno f o r the plant's t r a f f i c . 

19. The BNSF Agreement's f a i l u r e to remedy the loss of 

competitive r a i l service which the plant w i l l s u f f e r because of 

the merger i s confirmed by the appendix to the l e t t e r of Mr. 

Thomas R. Gehl of the UP to NALS, dated December 15, 1995, a copy 

of which i s attached hereto as Appendix B. Mr. Gehl there states 

th.'.t Reno w i l l remain an SP closed point and th a t , under the BNSF 

Agreement, "BNSF does not acquire the r i g h t to e s t a b l i s h a r a i l 

transload u t i l i z i n g trackage r i g h t s to handle business to/from 

t h i s f a j i l i t y . " 

20. NALS th e r e a f t e r made a fu r t h e r attempt to resolve w i t h 

the UP, short of p a r t i c i p a t i o n i n t h i s proceeding, the issue of 

the loss of competition the Kal Kan plant w i l l s u f f e r because of 

t h i s merger. In a l e t t e r of February 16, 1996 to Mr. Ronald J. 

Burns, President and Chief Executive O f f i c e r of the UP, NALS 

pointed out that the plant i s a " 2 - t o - l " l o c a t i o n now served both 
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by the SPT and UP, tha t the BNSF Agreement does not provide f o r 

the preservation of service at the plant by two r a i l r o a d s a f t e r 

the merger, and thus requested that -- to remedy the loss of 

competitive r a i l ser-^^ice -- the UP grant the BNSF access to the 

pl a n t . A copy of NALS's l e t t e r i s enclosed as Appendix C. 

21. In a l e t t e r dated February 29, 1996, Mr. Drew C o l l i e r 

of the UP summarily reje c t e d the NALS request. Characterizing 

that request as a "le g a l argument", Mr. C o l l i e r stated that "we 

believe that the fac t s do not j u s t i f y providing a d d i t i o n a l 

competitive access t o the Wunotoo plant." Mr. C o l l i e r ' s l e t t e r 

i s attached as Appendix D. 

22. To prevent the loss of the competitive r a i l options 

upon which NALS and Kal Kan r e l i e d i n s e l e c t i n g the Wunotoo s i t e 

f o r the plant, NALS requests that, i n any grant of t h i s 

a p p l i c a t i o n , the Board impose the conditions requested by NALS. 



VERIFICATION 

STATE OF NEW JERSEY ) 
) ss 

COUNTY OF WARREN ) 

William R. Thompson, being duly sworn, deposes and says that 

he has read the foregoing statement, knows the contents thereof, 

and that the same are true as stated. 

K 1 
William R. Thompson 

Subscribed and sworn t o before me t h i s '^•f-r:^ day ot March, 
1996 . 

N d ^ t a ^ r t u b u V G ^ D : M - M. " ' - " S 

My commission expirt^tf£n^"'"SSiOiiEi.yiirgs.0,..v? 
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NORTH AKERICAN LOGISTIC SERVICES 
SOUTHERN PACIFIC COMPANY 
SIGHT SELECTION ICEETING 

MARCH 22, 1994 

Grain Sourcing Options Por SP -Served F a c i l i t y . 

Corn: SP rel i e s heavily on the BN to supply most a l l yellow 
com demand i n Arizona and Southern California. The BN, 
the largest r a i l originator of feed grains i n the U.S., 
has a f l e e t of over 27,000 covered hoppers assuring an 
ample supply of equipment even during the most c r i t i c a l 
times. The BN COT program allows shippers and receivers 
to secure equipment even i n the most demanding shipping 
periods. 

Current SP marketing programs into Utah and Novada 
also u t i l i z e the BN's vast origination base as a source 
of supply for yellow com. Along with the Arizona market, 
the intermountain market draws heavily from Nebraska and 
Westem Iowa corn producing areas. 

I t should be noted that the SP participates into 
both Arizona and Nevada i n conjunction with the UP 
over either Kansas City or Ogden gateways. Because of the 
UP's lim i t e d equipment supply we have concentrated our 
a c t i v i t i e s with the UP into central Califomia. 

I t i s the position of the BN to market vi a t a r i f f 
publication. Currently the BN does not participate i n 
contract rates on whole grains either d i r e r t or j o i n t l i n e . 
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Wt.eat: SP has an adequate to surplus supply of wheat. 
Originating points on the SSW include stations i n KS., OK. 
and TX., which would support an Arizona location. Wheat 
Origination from DRGW stations i n Colorado and SP 
points i n Utah would provide an adequate supply of cost 
competitive Soft White Wheat for a Nevada f a c i l i t y . 

The SP participates with both Canadian carriers, CN and 
CP, on .Marketing programs to bring i n Canadian feed wheat 
into most Western markets. With the passage of NAFTA, 
Canada .las become a major supplier of feed wheat and 
barley to the Western U.S. 

I t should noted that both the Arizona and Utah areas can 
and are somewhat self s u f f i c i e n t i n the production of feed 
wheat. This would not be the case i n the Reno/Sparks 
area. 

Currently, a l l wheat rates into these markets are i n 
t a r i f f format. 

- ) 
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Routes: Corn to Arizona 
BN/ Kansas City/SSW-SP 
BN/ Dalhart/SSW-SP 
UP/ Kansas City/SSW/SP 

Com to Utah/Nevada 
BN/ Denver/DRGW-SP 
UP/ Ogden/SP (Nevada Only) 

Wheat to Arizona 
SSW/SP Direct 

Wheat to Utah/Nevada 
DRGW-SP Direct 

Syppliers: Corn 

Wheat 

- Ca r g i l l 
- Continental Grain 
- Peavey Grain, Division of Conagra 
- Scoular Grain 
- Various Cooperative Associations 

- Collingwood Grain, Division of ADM 
- Bunge Grain 
- Union Equity, Division of Farmland 
- Continental Grain 
- Ca r g i l l 
- Conagra 
- McNabb Grain 
- Various Cooperative Associations 
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UNION R*aFIC RAILHQAO COMPANY 
tmmmiT¥Kfatao(iff '«'«ooo«$T«er 
raoctxoooMoovcri OMAMA ICBMAWA wr* 

December 15,1995 

Mr. Jim DeVoo 
North American Logistic Services . 
P.O. E30X 731 
800 High Street 
Hackettstown, NJ 07840 

Oear Jim: 

This refers to our ongoing conversations subsequent to the meeting we heW in 
Kansas City on November 14.1995. In that meeting, you ootiineo numerous issues for 
dwcussion, and requested resolution on various switching requirements at several points 
throughout the country. 

Urwjn Padlr ĵ jpredates the opportunfty to provl* transportalk^ 
American Logistic Services. We have evaluated the issues raised in ttie November 14 
meeting, and would Ike to comment on each below. 

NALS has requested that Union Pacifc take an active partkapalion in the 
ofapockBtlntenTKXlalteni«alinW9CO.TX You inclcated that this revest w»tor Û  
PacHlcto piovide its Bxpertise m 
oroiect, and tt«t no further oommltmenta or financial assistance are required from the 
taaiSd at this time. As we inclcated we are intereeted in further pursuing this study, a ^ 
are pleasad to offer oor assistance in its evaluation. Our primary point of contact wfll be 
Ken Luectenhoff, RegionaJ Industrial Devetopment Manager. Ken is kxated InHouston. 
TX Addtoonalfy, our Marketing* Sales Departrnem win be involved as required. 

The attached exhWt outlines our current thinking on your reqM«* to' expanded 
switching status at an Mars tocattona. We woukJ be happy to (SSOJBB any of these 
particular issues further with you fonowing your review. 

NALS has reĉ jeeted that Union Paciiic rsenergize Us focus on devek>ping joint 
opportunities to utilize Unkxi Paclffc*s refrigerated equipmem transportalkm 
As you are undoubiedty aware, there have been numerous aliemf*s to fadBtate an active 
woridng partnership between our companies utilizing the ralroad's netvwHk ot cars. Toa 
large extern, this effort has been unsuccessful for a variety of reasons. Ureon Pacific 
continues to desire to find successful opportunities for NALS to irffize our refrigerated 
equipment As such, it wll be our intentwn lo tnove fooArard with you on this project as we 
move into 1996, sharing the objective of creating a refrigerated togistics optkjn which is 
ber^daJ to txith parties. 
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-a-
RnirilyJ would • » to advise you of at̂  ofganizaHonal change ttiat is bem^ 

in ttie Marksdng & SaloB department at Umon Pacific Railroad In an effort to provida 
rnoce responsive handbig of ou custrnriers'rsquirenwntB, several stmctural change 
being made wittvn the Mari(0(ing&Sales orgar̂ zation. Handing of toed lelatad products 
wB now be merged Into our new Agricultural Products Group which wl be headed by Drew 
CoHer. Under Drew ôrganizatton. he wia have fulresponaifaility for the rno^ 
grain and food products. DraWs organization wM include IrdKriduais who wil be reau> to 
assist to the development of these prpjeds. Further detals or. this change wi> be a^iabte 
sooa As a result of this organbattonal change. MkaKeOywl now assume nasponstolity 
tor the railroad's industrial producto movements, which includes lumber, paper, metals, 
minerals, and oonsamwr products, and I wll be moving into the AutoiviotK̂  group. 

Thank you again tor the opportunity to meet with you in November in Kansas City. 
Ptease give me a cal at (402)271-4974 If you wouU Hke to tbaas these items further. 
We look forward to moving posrtiveiy in a direction which more doeely aligns the needs 
and capeblRties of our two oomparnes. 

yf^ 

cc. Ron Paul 
Mike Kelly 
Stave Nielsen 
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nans, inc.! 

Vemon, CA-LAJ Open Inbound produd is handtod thnxjgh Padfic Cold 
Storage. TWs fadBty is s e n ^ by the LAJ :*2*ir3ad 
and is open to redprocal switch. 

Aspen Distribution • Utah. UP 
toOBl point 

This fadPty s currently a Unton Padfic tocal point 
We ate agreeabto to dv^ssing joint ine rot̂ jng in 
BNSF equipment into this faciity. 

Meimse Park. a. Melroae 
Distributton Company is a 
dosed pdnt in the CNW. It is. 
however, currently open for 
oonfecttoneiy business moving 
to/from staitons east ofthe 
|y/fS8issippi River in oonnedton 
with ine haul trafflc via CR. 
CSXT, QTW. IC, NS. 

Unton Padflc is wiling to open this fadlity (Melrose 
Distributton Company) for oonfedtonery business 
only if Unton Padfte and NALS are unable to reach 
agreement on a refrigerated boxcar program that 
indudes this tocabon. 

Fbstsr Fanns, Modesto. CA. 
SP dosed. 

This fadity wil remain an SP dosed point. 

Dairymans - Tulare, CA. 
SP dosed. 

This facfflty wii remain an SP dosed point 

Unde Ben's - Houston. TX. SP 
operL 

This fadity is currentiy SP open. BNSF currently 
has Kcess to this facflfty. 

M&M/Mars - Waco. TX UP 
opea 

Under the BNSF anangement with Untor Padffc, 
BNSF wi giin access to thto fadfty as ri is open to 
redpiocsiswtehing. 

TDC - Waco. TX 
UP open. 

Under the BNSF anangement with Unton Padflc 
BNSF wil gain aness to thto tacOty as it is open to 
ladproctf switching. 

Reno. 1^. 
SP dosed. 

This fadtty wll remain an SP dosed point Under 
the BNSF ê jfoement with Unton Padflc. BNSF 
does not acquire the right to establish a rail 
tianstoad utifizing trackage rights to handto 
bisness to/from this fadity. 
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NORTH AMERICAN LOGISTIC SERVICES 
a division of Mars, Incorporated 

800 High Street. PQ. Box 731, Hackettstown, NJ 07840-0731 
Telephone: 908-85^-8699 / Fax: 908-852-6518 

16 Febniarv 1996 

VIA FEDERAL EXPRESS 

Mr. Ronald J. Bums 
President and Chief Executive Officer 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, NE 68179 

Re: Union Pacific/Southern Pacific Merger 

Dear Mr, Bums: 

North American Logistic Services, a division of Mars, Incorporated ( "HALS") , is responsible for 
arranging for the transportation service received by the production units of the Mars corporate family, 
including .M&M/Mars, Uncle Ben's, Inc., and Kal Kan Foods, Inc, Several of the origin and 
destination points for the traffic of these units are at present served both by the Union Pacific Railroad 
Company ("UP") and its proposed merger partner, the Southem Pacific Rail Corporation ("SP"). 
Since the merger will eliminate the SP's separate corporate existence, it potentially could have a 
serious adverse impact on the rail service now available to NALS at those points. 

NALS is a panicipant in the Finance Docket No. 32760 proceeding at the Surface Transportation 
Board ( "the Board") involving the UP/SP merger. To assist it in deciding what position it should take 
in that case in order to protect its interests and the interests of the other Mars Units, this letter seeks 
confirmation from you that NALS will be in no worse position at its UP/SP locations -- as far as the 
availability of competmg rail service is concemed - after the meiger than it is at present. 

I . Background. The UP/SP's agreement of September 25, 1995 with 'die Burlington Northem 
Railroad Company and the .\tchison, Topeka and Santa Fe Railroad Company ("BNSF"), as amended 
November 18. 1995 ("the Agreement"), provides, in Section 8(i), that: "It is the intent of the parties 
that this Agreement result in the preservation of service by two competing railroad companies for all 
customers listed on Exhibit A to this Agreement presently served by both UP and SP and no other 
railroad (2-to-l customers)". We understand that the UP/SP has requested that the trackage and 
purchase rights given to BNSF in the Agreement be imposed as conditions in any grant of the merger 
application by the Board. We are not iware of any other agreements bv the UP/SP which are intended 
to preserve competing rail service upon a grant of the application. 
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Mr. Ronald J. Bums Pace 2 ,.c r-
" 8 * 16 February 1996 

Since NALS is a -2-to-l customer" as defmed by the Agreement at several UP and SP locations 
on November 14, 1995 NALS and UP representatives met m Kansas City, MO to discasfthrmTr«r's 
impact on NALS and to msure the "preservation of service by two competing raUroads" at its locations 
where the UP and SP are now able to serve it. Subsequent to that meeting, Mr. Thomas R Gehl then 
UP s Assistant Vice President, Food & Food Products, responded bv lener to Mr Jim DeVoe of 
NALS and outlined UP"s "current thmking" on NALS" request for the mamtenance of competitive rail 
service. A copy of Mr. Gehl s letter of December 15, 1995 is enclosed. 

We understand that Mr. Gehl has been assigned to new duties in UP's Automotive Group 
Accordmgly, we are responding to his December 15 letter directly to you, and seeking clarification of 
several points therein. 

In addition, and in order to expedite such clarification. I am taking the liberty of enclosing a 
proposed agreement between NALS and UP which addresses the issues I will discuss herem. 

2- The NALS l.ocauons Now ,Ser>'ed by ihe UP and ,SP. The UP/SP locations of particular 
concem to NALS are the following, which are also among those discussed by Mr. Gehl in the 
attachment to his letter. 

a. The Kal Kan Foods. Inc. Plant ar WimnTf»n NV This pomt is described in Mr, Gehl's lener 
as "Reno. NV. SP closed". He adds that this facility will remain an SP closed point, and that, under 
the Agreement, BNSF "does not acquire the right to establish a raU transload utilizing trackage rights 
to handle busmess to/from this facility." 

The Kal Kan plant - which will begin production in several months - is located on the SP's line c 
Wunotoo, NV, about 30 miles from Reno. The switch into the plant cuts directly off the SP line. The 
plant is totally dependent upon rail service for the inbound transportation of grain and animal 
by-products used in the manufacture of pet food. The plant s production requirements cannot be met 
by utilizing motor carriage to transport such products from their distant Midwestern origins. 

While the LT is not able to serve the plant, it does provide service at Reno. One of the 
competitive options to the SP service - and one of the reasons the Wunotoo site was selected - is the 
ability of the plant to have grain moved from the Midwest by UP to Reno and then moved the final 30 
miles to the plant by tmck. The grain will be moved in rail covered hopper cars to Reno, where it 
will be re-loaded into motor earner equipment. Trailer-on-flatcar service will not be used. If the 
UP/SP merger is consummateJ, this competitive alternative will be lost. The Wunotoo plant is thus a 
"2-to-r' customer now served both by the SP and UP, with the laner able to provide a joint rail/motor 
movement to the plant via Reno. 

In addition, the me.ger will cause chis plant to lose the benefits of geographic competition which it 
now enjoys. The decision to build the Kal Kan plant at this site was based on several projections 
concermng the origms of the raw materials it will use. One of these assumptions was that the plant 
would be supplied grain from both BN and UP gram elevates m the Midwest. For example, the plant 
will receive gram via the UP/SP originating at UP elevators a.vd movmg through Ogden, UT. The 
plant will also receive grain from BN elevators in the Midwest, pursuant to a joint movement via the 
BN/SP through Denver The BN-sourced grain will compete with ihe UP-sourced grain. If the . 
UP/SP merger is approved, however, it is not realistic to expect that the UP will continue to 
participate in the joint movement with the BN from the BN elevators at a level which will allow that 
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movement to compete with the smgie-line service the UP will be able to provide direct to Wunotoo 
from its elevators. 

What this all means for the Kal Kan plant is that, unless remedial measures are taken, the plant 
will lose the competitive transportation options upon which Kal Kan and NALS relied in selecting this 
site and constmcting the plant. It will lose the rail/motor option to the SP service which it now has 
available to it, as well as the ability to purchase gram at BN elevators. We believe that these adverse 
effects can be prevented if the UP will agree to take the following actions if its merger with the SP is 
consummated. 

First, the plant could be opened up to BNSF service by granting that carrier trackage rights over 
the present SP line serving the plant. This would be the most direct method of remedying the two 
railroads to one " siniation which otherwise will occur at the plant because of the merger. 

Second, the BNSF could be granted trackage rights over the UP line at Reno and, if the Kal Kan 
plant is included within the Reno switching district, BNSF could be granted reciprocal switching rights 
into the plant. Grain moving to Reno via the BNSF could also be transported in motoLXarrieiLservice 
to the plant. These actions by the UP woulc* preserve the existing competitive altemative tc the SP 
service. 

The BN/ATSF Agreement does i.y. grar.t the BNSF either of these operating rights. In listing in 
E,xhibit A the local points which the BNSF will be allowed to serve under the grant of "Westem 
Trackage Rights". Reno. NV is named, but with a parendietical limiting such service to "(intermodal 
and automotive only -BNSF must establish its own automotive facility)". If by "intermodal service ' 
the Agreement means a TOFC/COFC "piggy-back" intermodal service, then the BNSF is not granted 
the right in the Agreement to provide service at Reno for the plant's traffic. As noted, when the plant 
begms receiving gram from Reno via the UP, it will move into Reno ii. rail hopper cars. TOFC 
service will not be used. That it is the Agreement's intent to grant BNSF access at Reno for TOFC 
intermodal service is seen from Section l e), p. 3, which gives the BNSF, for Reno area intermodal 
traffic, access to SP's intermodal ramp at Sparks with UP/SP providing intemiodal terminal services 
tc BNSF for normal and customary charges. " 

The Agreement's failure to remedy the loss of competitive rail service which the plant will suffer 
because of the merger is confirmed by the appendix to Mr. Gehl's Decembcr 15 letter, in which, as 
noted, he states that Reno will remain an SP closed point and that, under the Agreement, "BNSF does 
not acquire the right to establish a rail transload utilizing trackage rights to handle business to/from 
this facility " We Lhus request confirmation from you that after the merger, the BNSF will be given 
access to this plant by the two methods we have proposed. 

When this plant site was selected on the SP, it was presented to thai railroad as a potential 
multi-use location, and not solely as a pet food plant. The plant site is 100 acres in size, and is able to 
accommodate other production facilities of the Mars units, including those for confectionery and rice 
products. .\ny rights granted to BNSF to preserve rail competition at this location, therefore, should 
not be restricted to those commodities used in the manufacture of pet food. 

We are awâ e that the competitive service we have proposed for this location requires the assem of 
the BNSF We are prepared - once we receive your affirmative response - to work with the UP and 
BNSF to implement the UP's decision. 
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Unde Ben's Plant at Housion. Ten According to Mr. Gehl's lener, this plant "is currendy SP 
cpen. BNSF currently has access to this facility" The line serving this plant is owned by the SP, and 
as Mr. Gehl states, is open to other railroads, mcluding the BNSF. The UP also owns track into 
Houston and is able to provide a competitive service to this facility. 

The Uncle Ben's plant does not appear to be a "2-to-l customer" protected by the Agreement since 
it IS now served by not only the UP and SP, but also by BNSF. NALS, accordingly, requires UP's 
independent commitment that the Uncle Ben s plant will remain open, as it is now, to the BNSF and 
other railroads. We are not asking that additional railroads be allowed to serve this facility; we are 
simply seeking a commitment that the stams quo will be maintained. Like the Wunotoo, NV site, this 
facility is capable of bemg expanded to mclude the production of commodities by the other Mars 
Umts. Access to this facility should contmue to include all commodities, and not just rice products. 
The service provided at the plant should continue to consist of one switch a day, five days a week. 

C. The M&M/Mars Plant at Waco. TX. and The NALS' Texas nistnhnf.nn Center at Warn TY 

These two facilities at Waco are served both by the UP and the SP. As Mr. Gehl states in his 
lener, both points are UP open" and, under the Agreement, BNSF will gam access to each facility 
since they are "2-to-r' locations as defmed therein. 

We would appreciate UP's confirmation of the current open stams of both facilities and that the 
Agreement will allow the BNSF to serve both facilities through trackage rights and either direct access 
or reciprocal switching after completion of the merger. We would also appreciate UP's agreement 
that the BNSF will be provided access on at least the same basis as exists today, which is one switch a 
day, six days a week, at both facilities. Access to this facility should include all commodities. 

In addition, as reflected in the third paragraph of Mr. Gehl's lener, NALS has concluded that 
there is a significant need for improved intermodal service av Waco. The nearest intermodal facilities 
are in Dallas/Forth Worth more than 100 miles away, Intermodal traffic destmed to Waco thus 
comes m by rail to Dallas, and is then trucked to Waco. 

NALS is working with the Waco Chamber of Commerce and local and state govemment 
authorities to determme the feasibility of building a satellite intemiodal facility in Waco. We are 
requesting that the UP commit to its active participation with NALS in a smdy to assess the economic 
benefits of such a facility. 

d. The Kal Kan Plant at Vemon. C.\ This plant l i at present a closed UP location, although it 
can be served by the UP. SP. and the BNSF. (Mr. Geil's statement that this facility is served by the 
LAJ Railroad and is open to reciprocal switching is incorrect; he is referring to the nearby Pacific 
Cold Storage facility, not the Kal Kan plant). 

The inability of this plant to receive competitive rail service has prevented it from using any rail 
service at all. inbound or outbound. While there are bulk gram products that could be moved by rail 
into the plant, rail service is not able to be used for such commodities because they do not originate at 
points the UP can serve. Thus, UP's refusal to open this plant to reciprocal switching to other rail 
carriers has not provided traffic for the UP; it has instead forced the plant to forgo rail service 
comp letely and to use motor carrier service for ail of its inbound and outbound traffic. We therefore 
require that this facility be open to reciprocal switching. 
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As Mr. Gehl notes. Pacific Cold Storage is now open to reciprocal switching, as are all ofthe 
other plants in the vicinity of the Kal Kan facility. It is very unportant to us that this facility likewise 
be opened up to reciprocal switching to other railroads so that it can utilize rail service for its traffic 
No one - ieast of all the UP - is benefitmg from the present siniation. 

* The NATS Distribution Centers at Melrn.^. Parlr ir^ir^^^) ff. and A.p^n Pisthhutinn <;alt 
Laicerirv 1 :T 

Melrose Park is a closed point on the UP (formerly CNW), but is open to confectionery traffic to 
and from eastem sutions. Aspen is currently a UP local point. 

These locations are major NALS distribution centers that ship and receive, among other 
commodities, large volumes of confectionery products manufacmred by the M&.M/Mars Division of 
Mars. Incorporated. Those confectionery products must move m rail box cars Uiat will protect them 
from heat and cold. UP. while maintainmg the current closed stams of these locations, has m the past 
failed to provide these facilities with the refrigerated equipment they require. This failure - coupled 
with NALS' inability to use other rail carriers to and from all pomts served by these locations - has 
greatly hampered NALS' distribution efforts via carload transportation. 

Mr. Gehl acknowledges in his letter the "numerous attempts" by the UP and NALS to develop a 
refrigerated car program for NALS' traffic. He promises to "move forward" with NALS on this 
project in 1996. "sharirg the objective of creating a refrigerated logistics option which is beneficial to 
both panies". 

We wish to take Mr. Gehl up on his promise. If the UP will agree tc cominit at Salt Lake City 
and Melrose Park the number of refrigerated cars that NALS requires, the.n we would be content with 
the siams quo at those locations. If UP cannot nuke such commimient. however, then it is not fair for 
it to contmue to maintain the locations' current closed status. 

To meet its current needs, NALS requires that UP assign to it - by Ap'il 30. 1996 - 30 
refrigerated rail cars, meetmg our quality specifications, at competitive rate levels, for the movement 
of NALS commodities from non-UP served factories ofthe Mars Units to UP-served NAI-S 
distribution centers. We believe this request is reasonable, and will be justified by the amount of 
confectionery traffic that NALS will tender to the UP. Altematively, if UP is unable to ftirmsh these 
cars, then we request that UP open both Melrose Park and Salt Lake City hilly to BNSF smgle-line 
service. 

I appreciate very much the oppormnity to raise these importani concerns with you. With your 
resolution and clarification of these issues. NALS believes that it can work closely widi the combined 
UP/SP after the merger to the mumal benefit of both companies. 

Nevertheless, in view of the merger s potential adverse impact cn the transportation service NALS 
currently receives, it is imperative that the issues raised in this letter be resolved promptly. In the 
absence of such resolution, we will be forced to protect the interests of NALS and the other Mars 
Units by 'aking an active role at the Board in opposing this merger, or in asking that the Boarc only 
grant the merger upon ihe imposition of the conditions discussed herem. Needless to say. I believe 
that it is to both panics' benefit to resolve these issues now, rather than have a govemment agency 
resolve them for us. 
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To implement our understanding I am. as noted, enclosing a proposed agreement in which NALS, 
in exchange for UP S assent to the points raised herein, agrees not to oppose the merger nor to seek 
conditioPiS on any grant thereof. While I realize that specific implementing contracts may be required 
once the merger is approved, the enclosed agreement will provide NAI^ with the assurance it needs 
now as to the post-merger rail service that will be available to it. 

As you know, the Board is proceeding on an exp'Klited schedule in the merger proceeding; 
comments and opposition evidence is due by March 29. 1996. Your response to this lener by 
February 29, 1996 would, accordingly, be appreciated. 

With kindest personal regards. 

Very truly yours. 

Donald R. Klock 
Vice President 

Enclosures 

cc: Mr. Drew Collier 
Vice President, Marketing 
Union Pacific Railroad 

Terry Jones. Esq. 
Keller & Heckman 

Jim DeVoe - NALS 
Ron Paul - NALS 
Ron Reed - NALS 
Bill Thompson - NALS 
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February 29,1996 

Mr. Oonaid a Klock 
VicB President 
North American Logistic Services 
P. O. Box 731 

Hackettstown, NJ 0784(H)731 

Dear Mr. Klock: 
We have now had a chawe to consider the concems raised in your lener of 

Fetjruary 16 to Ron Bums. I will lay oot Union Pacific's views on each of those points. 
Betore doing so, however, I want to emphasize that we ais convsnqed the UP/SP merger 
offsrs substantial t»iefts for Mars (NALS). 

At those facilities served by Southem Paci^c. the merger wiir offer the long 
term ^slirance of efficient and refialJte rail transportation service. By combining the UP 
and SPsystBTts, itshouU add much needed capacity for handing increasing volumes of 
traffic as welt as enable tfie new company to make much batter use of ttie combined 
equipment fleets of tfie t««ocarrieis. Moreover, it stKJuld open new markets for customers 
of UP and SP. Without the merger, rail competition wtD be weakened. SP will find it 
difficult, rf not impossitte, to compete with BNSF and even UP wiB be severely 
disadvantaged given the extensive reach ofihe BNSF system and the resources availatale 
to ttat new carrier. We think it makes sense and is in your interest to support the merger. 
With that background. 1 will address the specific points raised in your letter: 

Kal Kan Foods at WuiwlDO, NV -1 am not sure that it is productive to get involved 
in what is essentiaUy a legal argument We simply do not agree that the 
competitivE alterriative you referred to, Lfi- trucking grain from Reno to Wunotoo 
w s ever a viabie proposal. Your tetter suggests there wore actually some concrere 
plans t)etwden UP and NALS to move grain to Reno in hoppers and then on to 
Wunotoo via tmck. We have no recoiiection ot such a proposal and, in fact, have 
always focused on a joint line program with ttie SP. Moreover, the remedy you 
suggest, granting BN/Santa Fe trackage nghts to Wuiiotoo or operting it to 
redprocal switch woUd go t>eyond the cornpetitive alternative you suggest existed. 
However, as i said at the outset this is essentiafly a legal argumem ard we beHeve 
that ttie facts do not justify providing adcfitionai competitive access to the Wunotoo 
plairt 



APPENDIX D 
Page 2 

Uncte Ben's PiMit at Hoig|on.TX-The satus quo war be maintained at t ^ 
Ben's plant. In fact, your situation at Hoii^rrshould improve. As you know, the 
curiBnt SP reciprocal switch charge is $435.00 per car. We have committed in ttte 
merger Applicaiion (see Richard B. Peterson's verified statemem at page 71} to 
reduce ttie redprocal switch charge. Accordngly. BNSF should enjoy improved 

i to this taciiity by virtue of a reduced switch charge. 

FaceHies at Waeo,TX-Our agceement with BNSF requires that access t» granted 
to ail customers who were served by UP and SPand no other railroad. It is our 
uridefstarKiing that your fadlrties at Wao) ara served by bot̂  UP c. d SP-and no 
other railroad. Aocoidrngly. they would be open to B N S P service. Ourasreemem 
with BNSF contains no rastrictk>ns on the commodities that may be handled and, 
acoinfingty, access to this fadlity wiU include aB commodities. 

With regard to intermodal service at Waco, on 'Fet>fuary 7 six Union Pacific 
repretentatives met here in Omaha with the Waco City Maiiager,.the Chamtier of 
Commeroe's Senior Vice President of Economic DevelOfunem and two 
n^esentatives from M&M Mars, inckxtng Ron Paul, to discuss the city's interest 
in having an intemiodal lan^ constmcted in Waco. The City has agreed to 
undertake a marketing survey to determine wtiettier ttiere is sufficient freight along 
with the Mars ^?usiness in Waco to support an intermodal facility and tiie level of 
train service required to make it economicaiiy feasible. Curtis Cleveland of ttie 
Waco Chamber is-working with Ben Shalton of Union Pacific on developing the 
necessary informatnn. 

Kal Kan Plant at Vemon, CA - We are puzzled by the statement that bulk grain 
products could move into ttas plant tiy rail but do not tiecause ttie origirB are on 
locations not served by UP. We are always ready to work with another carrier to 
meet a customer^ ne^is, particuiarty whae tie other carrier serves an ohg<n not 
reached tiy Union Pacific. However, we do not see any competitive rational for 
opening a dosed UP location. 

Fanlities at Melnne Pvk, n. and Salt I A City, UT - We believe that the merger 
should greatiy improve equipment utilization, loproved equipnrertt utilization shouU 
aiso benefit our fleet of nnechanical refrigerated oars. We remain committed to 
providing refrigerated rail cars to you where it makes economy sense and expect 
ttiat will continue after the merger. However, we see no relationship between the 
merger and your need fbr refrigerated Gal's to handle business to and from Meirose 
Park and S ^ Lake City. There is no competitive rational that we can understand 
ttiat would justify opening these feKalities to BNSF on the basis of concern about the 
availatiility of refngerated cars. 
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In summary, we leel that the merger will have a very po:iitlve impact on 
transportation services for NALS. At Houston and Waco your competftivs access fias 
been^reserved^ the otĥ f instances yOiratactnBBlst̂ eve yuu wtii enjoy t>etter service, 
but «e see no compeiitkin rational that wouM justify expanomg competitive access. 
Please dont hesitate to give me a call rf you would like to docuss any of these issues in 
greater detail. 

Sincerely. 

c: -Hon Bums 
Tony CardinaJe 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have on t h i s date (1) served two 

copies of the foregoing document by hand de l i v e r y upon: 

A r v i d E. Roach, I I 
Covington & Burling 
1201 Pennsylvania Ave., N.W. 
Washington, D. C. 20044-7566 

Paul A. Cunningham 
Harkins, Cunningham 
1300 19th St., N.W. 
Washington, D. C. 20036 

Erika Z. Jones 
Adrian L. Steel, J r. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 
Mayer, Brown & P l a t t 
2000 Pennsylvania Ave., NW 
Washington, D. C. 20006 

and (2) served a copy of the foregoing document by f i r s t -

class mail, postage prepaid, upon a l l remaining p a r t i e s of 

record. 

March 29, 1996 
Washington, D. C. 
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March 28, 1996 

UPS Neit Dav Air 

Vemon A. Williams, Secretary 
Surface Transportation Board 
Room 2215 
12th Street 8c Constitution Ave, N.W 
Washington, D.C. 20423 
(202) 939-3470 

Dear Secretary Williams: 

OWc« of m« Sscfefjry 

Puolic Rwxxrf 

Re: Finance Docket No. 32760 
UP/SP Merger 

Please find enclosed the original and ten (10) copies of UTU's Notation of Conditions and 
Comments for filing in the above-captioned matter. 

Very truly yours, 

0: 
Daniel R. Elliott, HI 
Assistant General Counsel 

Enclosure 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIHC R-AILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACfflC 
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UNITED TRANSPORTATION UNION 
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Man ^ 9 1996 
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Public R«cor4 

Clinton J Miller, m 
General Counsel 
Daniel R. Elliott, m 
Assistant General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, Ohio 44107-4250 
(216) 228-9400 
FAX (216) 228-0937 

Attomeys for 
United Transportation Union 

Dated: March 29. 1996 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

L'NION PACIFIC CORPORATION, USIOK PACIHC RAILROAD CO 
AND MISSOURI PACIHC RAILROAD CGMPANT 

~ CONTROL ANT) MERGER -
SOUTHERN PACinC RAIL CORPORATION, SOLTHERN PACIHC 

TRANSPORTATION COMPANY. ST. LOUIS SOLTHWESTERN 
R-AILWAY COM?.\NY, SPCSL CORP. AND THE DEN̂ VER ANT) 

RIO GRANDE WTSTERN RAILROAD COMPANT 

NOTATION OF CONDITIONS 
AND COMMENTS 

submitted on behalf of 

UNITED TRANSPORTATION UNION 

United Transportation Union ("UTU") pur:uant to the procedural schedule adopted by the 

Surface Transportation Board ("STB" or "Board") in this proceeding, and the Board's regulations, 

hereby submits the following evidence and argumenl in support of UTU s comments on the 

Application. 

I . INTRODUCTION AND SUMMARY 

The LTU is the duly authorized representative for the purposes of the Railway Labor Act 

(' RLA") of various crafts or classes of employees employed by Applicants. The UTU and 

Applicants are parties to various agreements covering those employees. The UTU is 

headquartered at 14600 Detroit Avenue, Cleveland, Ohio 44107. Whi\e LTU is in support ofthe 

proposed merger as discussed herein, UTU respectfully requests the Board pursuant to its 



authority under 49 U.S.C. § 11324(c) of the Interstate Commerce Act to note that UTU's support 

of the merger is contingent upon the agreement of the Applicants to conditions that will help 

mitigate the impact of job loss on its members. 

The Verified Statement of LTU Intemational President Charles L. Little, which is attached 

hereto, details these conditions in the form of :ommitments in applying the New York Dock 

protective conditions, vhich is the basis for LTU's support of the proposed merger, 

n. RELIEF REOL^STED 

Pursuant to 49 U.S.C § 11324(c), the Board's regulations at 49 C.F.R. part 1180, the 

procedural orders issued in this docket by the Board, and decisions of the Bojxd in rail mergers, 

UTU notes the UP has voluntarily agreed with UTU to the conditions referred to hereinabove. 

(See attachments to Verified Statement of Charles L. Little attached hereto). Those conditions 

include: 

(1) The automatic certification as adversely affected by the merger to the 1409 train 

service employees, the 85 LTU represented yardmasters, and the 17 UTU represented hostlers 

projected to be adversely affected in the Labor Impact Study and to all other train service 

employees and UTU represented yardmasters and hosders identified in any Merger Notice served 

after Surface Transportation Board approval, and automatic certification to any engineers 

adversely affected by the merger who are working on properties where engineers are represented 

by the UTU. Moreover, UP will supply LTU with the names and TPA's of such employees as 

soon as possible upon implementation of the approved merger. UP has voluntarily agreed with 

the UTU to these conditions. 



(2) In any Merger Notice served after Bjard approval, applicants will only seek those 

changes in existing collective bargaining agreements that are necessary to implement the 

approved transaction, meaning such changes that produce a public transportation benefit not based 

solely on savings achieved by agreement change(s). U? has also voluntarily agreed to this 

condition. 

(3) In tlie event any differences between UP and UTU arise with regard to UP's 

application of the New York Dock conditions being inconsistent with the above-mentioned 

conditions (committed to by UP), UTU and UP personnel will meet within five (5) days of notice 

from the UTU Intemational President or his designated representative and agio- to expedited 

arbitration with a written agreement within ten (10) days after the initial meeting if the matter 

is not resolved, which will contain, among other things, the full description for neutral selection, 

timing of hearing, and time for issuance of Award(s). UP has voluntarily agreed with UTU to 

this condition. 

(4) In the event UP uses a lease arrangement to complete the merger of the various 

SP properties into MP or UP, these New York Dock conditions would, nevertheless, be 

applicable. UP has also voluntarily agreed with LTU to this condition. 

In view of UP's agreement to the above conditions, LTU agreed to support this merger, 

m. COMMENTS IN SUPPORT OF THE MEPGER 

The UTU has as members more than 79,000 transportation industty workers. The UTU 

represents a significant percentage of the unionized work force of the Union Pacific and the 

Southem Pacific. UTU submits tiiese comments in suppon of the proposed merger of UP and 

SP. 



UTU is the largest labor organization in the rail industry. As such, its chief responsibility 

is to protect the economic interests of the UTU memlers, whose work makes possible the 

efficient functioning of the nation's transportation system. As the Board is aware, labor has been 

very concemed about, and very critical of, rail mergers because of the significant job loss that 

they entail. A recent newspaper article stated that no rail merger in the past 25 years has 

proceeded with major imion support. 

But UTU supports the proposed UP/SP merger, principally because UP has agreed to a 

number of conditions in applying the New York Dock conditions that v/ill help mitigate the 

intpact of job loss on our members. 

IV. CONCLUSION 

For all ofthese reasons, UTU sax)ngly urges the Surft x Transportation Board to approve 

speedily the UP/SP merger and note the above-mentioned conditions UP has agreed to. 

Respectfully submitted. 

Clinton J. ?vnller, HI 
General Counsel 
Daniel R. Elliott, IU 
Assistant General Counsel 
United Transportation Union 
14600 Dcdx)it Avenue 
Cleveland. Ohio 44107-4250 
(216) 228-9400 
FAX (216) 228-0937 



CERTIHCATE OF SERVICE 

I, Daniel R. Ellion, III, certify •hat, on this 29th day of March, 1996,1 caused a copy of 

the foregoing Notation Of Conditions And Comments Submitted On Behalf Of United 

Transportation Union to be aerved by first-class mail, postage prepaid, or by a naore expeditious 

manner of delivery, on al.' parties of record. 



VERIFIED STATEMENT 
OF 

CHARLES L. LITTLE 

My name is Charles L. Little. I am the Intemational President of the United 

Transportation Union ("UTU"). I have approximately 40 years of service in the railroad industry 

and 24 years in the rail labor movement as a union officer. 

The UTU has as members more than 79,000 transportation industry workers. The LTU 

represents a significant percentage of the unionized work force of the Union Pacific and the 

Southem Pacific. I am submitting this verified statement on behalf of myself and the UTU's 

respective membership in support of the proposed merger of UP and SP. 

I have the honor to preside over the largest labor organization in the rail industry. As 

such, my chief responsibility is to protect the economic interests of the UTU members, whose 

work makes possible the efficient fijnctioning of the nation's ttansportation system. As the EJoard 

is aware, labor has been very concemed about, and very critical of, rail mergers because of the 

significant job loss that they entail. A recent newspaper article stated that no rail merger in the 

past T'l years has proceeded with major union support. 

But I support the proposed LT/SP merger, and I do so for two key reasons: First, LT* has 

agreed to a number of conditions that will help mitigate the irapact of job loss on our members. 

Seconr., I am convinced that the combination of SP and UP to form a strong competitor to 

BN/Santa Fe is in the best interest of rail labor in the futtire. UP's committnents, which relate 

to the application of the New "I'ork Dock labor piote:r;ve provisions, are attached hereto. 



The second reason that I support the merger is that, in the current circumstances of rail 

competition in the West, it is in the long-run best interest of rail labor that SP and UP combine 

to form a stt-ong, efficient competitor to BN Santa Fe. Tl.e Board will recall that in 1995 UTU 

sttenuously opposed the BN/Santa Fe merger. As I anticipated, that combination ha£ resulted in 

significant job loss. I believe Liat without a merger, LT* alone would lose market share to 

BN/Santa Fe, resulting in further job loss at that railroad. This loss of employment would likely 

occur without any labor protection. 

An independent SP likely would result in even more dire consequences for workers. The 

evidence submitted so far in this proceeding overwhelmingly demonsQ̂ tes that SP is financially 

and competitively a very weak railroad. SP has failed to generate sufficient cash flow fmm rail 

operations to fund its operating expenses, capital expenditures and fixed charges in all but three 

years since the late 1970's, and it is still losing money. 1 know that SP has kept itself afloat over 

the last 13 years on'y by selling off huge amounts of real estate and investing the proceeds in 

rail operations. In fact in the last 13 years, SP generated close to $3 billion in cash asset sales 

while losing $2.4 billion in cash from rail operations. 

I have first- hand experience with the consequences of SP's financial distt-ess. In 1991, 

Congress acknowledged the severity of SP's problems by permitting SP to bargain with labor 

separately from the rest of the industty with respect to wages. As a result, most SP employees 

already have endured years of below-industty wages on accoimt of SP's financial weakness. 

If the UP/SP merger is not approved, the jobs of thousands of additional SP employees 

would be placed at risk. It is doubtfii' that SP would be able to compete in the futtire against 

UP and particularly against BN/Santa Fe. Rather, it is more likely that SP would be forced to 



discontinue operations on certain lines or even be broken up and sold off in pieces, with no labor 

protection for the many SP employees who would lose their jobs in this process. 

Overall, it is my opinion that the job loss that UTU members will experience through the 

UP/SP merger would be much less than the job loss that would occur if UP and SP are left to 

stand alone against BN/Santa Fe. 

For all of these reasons, I and the UTU membership strongly urge the Surface 

Transportation Board to approve speedily the UP/SP merger. 



VERIFICATION 

STATE OF OHIO 

COUmY OF CUYAHOGA 
) ss. 

) 

I , Charles L. Little, being duly swom, state that I have read the foregoing statement, that 

I know its contents, and that those contents are true as stated. 

'CHARLES L. LITTLE 

SUBSCRIBED and swom to before 
me this S» »^ day of March, 1996. 

Notarv Public 
OANELItBlJOIX/inOIIMEr^UW 

My CommiMton H M No eviration 
SMtionU7i)8ltC. 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMP.ANY 

-- CONTROL AND MERGER --
SOLTHERJSI PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SUBMISSION OF VERIFIED STATEMENT 
CONCERNING SETTLEMENT AGREEMENT WITH UTAI-i RAILWAY COMPANY 

CANNON Y 
LOUIS P. 
CAROL A. 
Southern 

liARVEY 
WARCHOT 
HARRIS 
P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
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Railwav Company. SPCSL Corp. 
The Denver and Rio Grande 
Western R a i l r o a d Companv 

and 

CARL W. VON BERNUTH 
RICHARD J. RESS P,R 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
S. WILLIAM LIVINGSTON, JR. 
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1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
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At t o r n e y s f o r Union P a c i f i c 
C o r poration, Union P a c i f i c 
R a i l r o a d Companv and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

March 29, 19 96 



UP/SP-191 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, OTIION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SUBMISSION' OF VERIFIED STATEMENT 
CONCERNING SETTLEMENT AGREEMENT WITH UTAH RAILWAY COMPANY 

Applicants submit herewith the V e r i f i e d Statement of 

Richard B. Peterson concerning Applicants' settlement w i t h Utah 

Railway Company. 



R e s p e c t f u l l y s u b m i t t e d . 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Fr a n c i s c o , C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 2 003 6 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Lcais Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Companv 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem., Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6817 9 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
S. WILLIAM LIVINGSTON, JR. 
Covington & B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attornevs f o r Union P a c i f i c 
C orporation. Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Compa'-iv 

March 29, 1996 
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I , Karen W. Kramer, c e r t i f y t h a t , on t h i s 29th day 

of March, 1996, I caused a copy of the foregoing document to 

be served by f i r s t - c l a s s mail, postage prepaid, or by a more 
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VERIFIED STATEMENT 

OF 

RICHARD B. PETERSON 

My name i s Richard B. Peterson. I am Senior 

D i r e c t o r - I n t e r l i n e Marketing of UP. My educational backr_,round 

and relevant work experience are set fo-'th i n my v e r i f i e d 

statement i n Voxume 2 of the merger a p p l i c a t i o n (UP/SP-23). 

This statement i s submitted i n response to a l e t t e r 

dated March 5, 1996 from the Chief of the Section of 

Environmental Analysis ("SEA") of the Surface Transportation 

Board concerning possible environmental e f f e c t s of executed 

settlement agreements. The l e t t e r states: "[Applicants] may 

f i l e a V e r i f i e d Statement [rather than a Preliminary Draft 

Environmental Assessment ("PDEA")] f o r a settlement agreement 

i f the agreement involves no substantive operational changes 

and no abandonment or construction projects. I f a f t e r 

reviewing the operating plans f o r each settlement agreement, 

you determine that a V e r i f i e d Statement i s appropriate, you 

must c e r t i f y that the agreement meets the exemption c r i t e r i a 

under 49 CFR 1105.6(c) (2) . Each V e r i f i e d Statement must 

include supporting operating data." 

This statement discusses the settlement agreement 

that Applicants executed with Utah Railway Company, which was 

entered i n t o on January 17, 1996 and submitted to the Board on 

February 2, 1996. See UP/SP-74. 
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As explained below, the agreement wi t h Utah Railway 

does not involve substantive operational changes or r a i l l i n e 

abandonments or construction projects. Applicants hereby 

c e r t i f y t h a t the agreement meets the exemption c r i t e r i a under 

49 C.F.R. § 1105.6(c)(2). 

In general the settlement provides Utah Railway 

w i t h trackage r i g h t s f o r overhead t r a f f i c between Utah Railway 

Junction, Utah, and Grand Junccion, Colorado. I t also 

permits, subject t o the terms of the agreement, Utah Railway 

to serve the Savage Coal Terminal coal loading f a c i l i t y near 

Price, Utah, and t o have access to a coal mine near Castle 

Gate, Utah. 

The settlement agreement does not provide f o r or 

require any r a i l l i n e abandonments or construction projects, 

and none i s planned as a res u l t of the agreement. 

The agreement also i s not expected to r e s u l t i n any 

substantive operational changes or any increases (or 

aecreases) i n t r a f f i c on the UP/SP l i n e segments affected by 

the agreement. The t r a f f i c that Utah Railway would be i n a 

p o s i t i o n to handle over the trackage r i g h t s between Utah 

Railway Junction and Grand Junction would, i n a l l l i k e l i h d c d , 

otherwise be c a r r i e d on the same li n e s by UP/SP's or BN/Sar.ta 

Fe's t r a i n s . Also, any coal f r e i g h t that Utah Railway might 

carry to or from the coal loading points r e f e r r e d to above 

would otherwise be ca r r i e d on the same li n e s by UP/SP's 

t r a i n s . The t o t a l r a i l volume of t r a f f i c over the l i n e 
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between Utah Railway Junction and Grand Junction, or to and 

from the coal loading points referred to above, w i l l not be 

af f e c t e d m a t e r i a l l y , i f at a l l , by the agreement. 



VERIFICATION 

STATE OF NEBRASKA ) 
) ss. 

COUNTY CF DOUGLAS ) 

I, Richard B. Peterson, being duly sworn, state that I have read the foregoing 
statement, that I know its contents, and that those contentr, are true as stated. 

RICHARD B. PETERSON 

SUBSCRIBED AND SWORN TO before me this ^ I t l day of March, 1996. 

^ 1 / ^ /5MM^ 
NOTARY Pl^LIC 

My Commission Expires: ' 

Cdf R.«.l DOIAflr-SUtl •( ItftTBiU 
DORIS J. VAN BtBBER 

My Comm. Eip. Nw, 30 jggg 
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AUCIA M SERFATY 
(202) 835-8049 

March 29, 1996 

BY HAND DELIVERY 

Mr. Vemon A. Williams 
Secretary 
Surface Transportation Board 
Room 1324 
12th Street & Constitution Avenue. N.W. 
Washmgton. D.C. 20423 

Re: D'rxion Pacific Corp. et al. - Control & Merger -
Southem Pacific Rail Corp.. et a i . Finance Docket No. 32760 

Dear Mr. Williams: 

Enclosed please find an original and 20 copies ofthe Comments Of The Southem 
Califomia Regional Rail Authority ("SCRRA") (SCRR-4) forming in the above-referenced 
action. Also enclosed is a 3.5 iach disk containing the text of this pleading in 
WordPerfect 5 1 format. 

Please date-stamp the extra copy provided and retum it with our messenger. 
Thank you. 

Sincerely, 

Alicia M. Serfaty ^ t 

AMSAlb 
Enclosures 
cc: All Parties of Record 
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ENTERED 

MAR 60 Nib 

r n Pan ot 
I ^ I PuDlir 0;ccra 

DEFXDRE THE 
SURFACE TRANSPORTATION BOARD 

SCRR-4 

Finance Docket No. 32760 

Union Pacific Corporation, Union Pacific Railroad Company, ; 
and Missouri Pacific Railroad Company 

" Control and Merger -

Southem Pacific Rail Corporation, Souihem Pacific 
Transportation Company, St. Louis Southwestem 

Railway Company, SPCSL Corp. and the Denver and Rio Grande 
Westem Railroad Company 

COMMENTS OP THE SOUTHERN CALIFORNIA 
REGIONAL RAIL AUTHORITY 

Southem Califomia Regional Rail Authority ("SCRRA"), by its undersigned 

counsel, hereby submits its comments on the proposed merger application filed by the 

Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific 

Railroad Company ("UP") and the Southem Pacific Rail Corporation, Southem Pacific 

Transportation Company, St. Louis Southwestem Railway Company, SPCSL Corp. and 

the Denver and Rio Grande Westem Railroad Company (the "SP") (collectively referred 

to herein as the "Applicants") in this docket on November 30, 1995. 

SCRRA is a joint powers authority comprisod of five membei county agencies, 

the Los Angeles County Metropolitan Transportation Authority, the Orange County 

Transportation Authority, the Riverside County Transportation Commission. San 

Bemardino Associated Govemments and the Ventura Coun*/ Transportation 

Commission. V is a public body wholly separate from its member agencies and is 

P46373 I 



charged with responsibility for planning, design and constmction. and then 

administering the operation of regional passenger lines serving the five counties. The 

transportalion service administered by SCRRA in Southem Califomia is known as 

"Meirolink." To facilitate the start up of passenger service in the early 1990s, SCRRA's 

member agencies acquired property or rights to use property from the SP. UP and The 

Atchison. Topeka and Santa Fe Railway Company ("Santa Fe").' These carriers and 

SCRRA (or rather its member agencies) operate jointly over specific lines in Southem 

Califomia. with written agreements with each carrier goveming the operations and 

priorities of the freight and passenger service over each of those lines. The proposed 

merger between UP and SP will affect the freight traffic which moves over lines where 

UP or SP jointly operate with SCRRA's member agencies. 

SCRRA has taken the opportunity to serve discovery upon the Applicants to 

determine whether the proposed merger transaction will have an adverse Impact upon 

the commuter operations administered by SCRRA on the lines jointly used by it and 

either the UP and SP. Applicants have been forthcoming in providing, to the extent 

possible, details on their operations post-merger. However, because Applicant have 

stated that their plans are not definite at the moment or because they have not 

conducted sufficient studies to provide precise details about certain of their operations 

' In August. 1995. Santa Fe and the Buriington Northem Railroad Company and 
its related entities were given authority from the Interstate Commerce Commission to 
merge. See Burlington Northern Inc. and Burlington Northem Railroad Company -
Control and Merger - Santa Fe Pacific Corporation and The Atchison, Topeka and 
Sania Fe Railway Company, Finance Docket No. 32549 (Decision No. 38, served 
August 23. 1995). The merger of the parent companies of these two rail carriers took 
place in the fall of 199 
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after the merger.^ SCRRA does not at tnis time have sufficient information to conclude 

lhat its operations will not be adversely impacted by the merger. SCRRA continues to 

be concemed about the location of the proposed Inland Empire Terminal that will be 

constmcted by Applicants in the LA Basin, about the number and frequency of freight 

trains, especially during msh hour periods, along certain of its most heavily traveled 

routes and about ootential changes in dispatching territories that might adversely afTect 

SCRRA's ability to provide eflicient and reliable commuter service in Southern 

Califomia. Because of these concems. SCRRA will not make any specific objections to 

the merger proceeding at this time, but will reserve the right to retum to the Board at 

a later date and reopen the merger proceeding to request conditions or other 

appropriate relief if and when SCRRA determines that impact ofthe merger transaction 

is adversely impacting the provision of commuter service in Southem Califomia. 

Dated: March 29. 1996 Respectfully submitted. 

Charles A. Spitul^Jk 
Alicia M. Serfaty 

HOPKINS & SUTTER 
888 Sixteenth Street. NW 
Washington. D.C. 20006 
(202) 835-8000 

Counsel for Southem Califomia 
Regional Rail Authority 

^ See Union Pacific Corporation, et ol. ~ Control and Merger - Southem Pacific 
Corporation et al.. Finance Docket No. 32760. Applicants Responses to SCRRA's First 
Set of Interrogatories (UP/SP-56). dated January 15. 1996. at 7-6 (responses to 
Interrogator}' Nos. 6 and 7). 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 29.1996. a copy ofthe foregoing Comments 

Of The Southem Califomia Regional Rail Authority (SCRR-4) was served by first-

class U.S. mail, postage prepaid upon all parties of record in this proceeding. 

I further certify that two copies of the aforementioned pleading were 

served by Federal Express, unless otherwise indicated, upon the following: 

Erika Z. Jones (By Hand) 
Adrian L. Steel. Jr. 
Roy T. Englert. Jr. 
Kathryn A. Kusske 
Mayer. Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington. D.C. 20006 

Jeffrey R. Moreland 
Richard E. Weicher 
The Atchison. Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg. IL 60173 

Janice G. Barber 
Michael E. Roper 
Burlington Northern Railroad 
Company 
3800 Continental Plaza 
777 Main Street 
Ft. Worth. TX 76102-5384 

James V. Dolan 
Paul A. Conley 
Louise A. Rinn 
Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Stieet 
Omaha, NE 68179 

Cannon Y. Harvey 
Southem Pacific Tnm .portation 
Company 
18609 Lincoln Street, 14th Floor 
Denver. CO 80295 

Cannon Y. Harvey 
Louis P. Warchot 
Carol A. Harris 
Southem Pacific Railroad Company 
One Market Plaza 
San Francisco. CA 94105 

I also certify that three copies ofthe aforementioned pleading were served 

by hand upon the following: 

Arvid E. Roach II 
J. Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins, Cunninghzim 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington. D.C. 20036 

) Alicia^ M. Serfa/ty I 
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SPP-10 

REDACTED - FILED ON THE PUBLIC RECOKD 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

F i n a n c e D o c k e t N o . 32760 

•Ji^rON PACIFIC CORPORATION, UNION P A C I F I C RAILROAD CCMPANY 
AiND MISSOURI PACIFIC RAILROAD COMPANY 

— CONT.;OL A^'D MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION' COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DEITJER AND 
RIO GRANDE WESTERN RAILRCAD COMPANY 

'im. 
REQUEST FOR CONDITIONS 

AND 
COMMENTS 

s u b m i t t e d on b e h a l f o f 

lERRA PACIFIC POWER COMPTiNY 
AND 

IDAFJ POWER COMPANY 

Richard A. Al l e n 
James A. Caldervood 
Jennifer P. Oakley 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20C06 

Attorneys f o r Sierra P a c i f i c Power 
Company and Idaho Pover Corapany 

:c.i 29, 199 6 
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REDACTED - FILED ON THE PUBLIC RECORD 

BEFORE THE 
StmFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORF. MID THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

RSQUEST FOR CONDITIONS 
AND 

COMMENTS 

4 submitted on behalf of 

SIERRA PACIFIC POWER COMPANY 
AND 

IDAHO POWER COMPANY 

Section I 

SUMMARY OF EVIDENCE AND ARGUMENT 

Table of Contents 

INTRODUCTION AND SL'MMARY OF RELIEF REQUESTED 2 

A. Outline of Submittal 2 

i . Relief Requested 4 

, STATK-:ENT OF FACTS 4 

|A. Description of Sierra Pacific's North Valmy 
Station and Coal Supply for North Valmy Station . . . 4 

B. R a i l Rate Negotiations for Transportation of 
k Coal from SUFCO Mine to North Valmy Station 6 
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March 29, 1996 

VIA HAND DELIVERY 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Sierra Pacific Power Company and Idaho Power Company -
Request for Conditions and Comments 
Finance pocket No. 32760 

Dear Secretary Williams: 

Enclosed for f i l i n g i n the above-referenced docket are an 
ori g i n a l and twenty copies of the highxy confidential version of 
SPP-10, Request for Conditions and Comments by Sierra Pacific 
Power company and Idaho Power Company. Also enclosed are twenty 
copies of the redacted version of SPP-10 and one 3.5" computer 
disc containing a copy of the highly confidential version of SPP-
10 i n Word Perfect 5.1 format. 

Enclosures 

Sincerely, 

Richard A. Allen 

Attorney for Sierra Pacific Power 
Company and Ideiho Power Company 

CORRESPONDENT OFFICES; LONDON. PARIS AND BRUSSELS 



R a i l Rate Negotiations f o r Transportation of 
Coal from Black Butte Mine t c North Valmy Station 

The E f f e c t of the Proposed Merger Between UP 
and SP on North Valmy Station 8 

I I I . THE INTERSTATE COMMERCE ACT REQUIRES THE BOARD TO 
IDENTIFY POTENTIALLY HARMFUL COMPETITIVE EFFECTS OF 
A PROPOSED MERGER IN SPECIFIC CASES AND ELIMINATE 
THOSE EFFECTS WITH CONDITIONS WHEREVER POSSIBLE 9 

A. Statutory Standard 9 

B. The Board Must I d e n t i f y P o t e n t i a l l y Harmful 
Competitive Effects and Eliminate Those Effects 
With Conditions Wherever Possible 11 

IV. UNLESS PROPERLY CONDITIONED, THE PROPOSED MERGER 
WILL ELIMINATE COMPETITION THAT PRESENTLY EXISTS 
BETWEEN UP AND SP FOR THE TRANSPORTATION OF COAL 
TO NORTH VALMY STATION 15 

A. The Proposed Merger w i l l Eliminate C r i t i c a l R a i l 
Competition f o r the Transportation of Coal t o North 
Valmy Station 15 

B. The Applicants' Settleirent Aqreement w i t h BNSF 
W i l l Not Preserve the Rai l Competition Available 
t o North Valmy Station 16 

C. The Applicants' Settlement Agrfe.ament with Utah 
Railway W i l l Not Preserve the Rai l Competition 
Available t o North Valmy Station 19 

D. The Conditions Requested by Sierra P a c i f i c W i l l 
Preserve Ccripetition i n the Transportation of Coal 
t o North Va.my Station 21 

E The Proposed Conditions W i l l Produce Substantial 
Public Benefits and W i l l Not Impair the Benefits 
of the Merger t o the Applicants 22 

V. CONCLUSION 23 
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SPF-10 

REDACTED - FILED GN THE PUBLIC RECORD 

BEFORE THE 
SimFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMF.UiY 

— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

REQUEST FOR CONDITIONS 
AND 

COMMENTS 

submitted on behalf of 

SIERRA PACIFIC POWER COMPANY 
AND 

IDAHO POWER COMPANY 

Presentation of Evidence and Argument 

Sierra P a c i f i c Power Company and Idaho Power Corapany 

( c o l l e c t i v e l y r e f e r r e d to as "Sierra P a c i f i c " ) j o i n t l y own, on a 

f i f t y - f i f t y basis. North Valmy Station, which i s an e l e c t r i c 

generating plant located i n north c e n t r a l Nevada. The proposed 

merger of the Union P a c i f i c Railroad Company ("UP") and the 

Southern P a c i f i c R a i l Corporation ("SP") ( c o l l e c t i v e l y r e f e r r e d 

to as the "Applicants") w i l l have a s i g n i f i c a n t adverse e f f e c t on 

^ * i l competition t o Sierra P a c i f i c ' s North Valmy Station. 



A c c o r d i n g l y , S i e r r a P a c i f i c r e s p e c t f u l l y r e quests the Surface 

T r a n s p o r t a t i o n Board (the "Board"), pursuant t o i t s a u t h o r i t y 

under 4 9 U.S.C. § 113 44(c) of the I n t e r s t a t e Commerce .^.ct^ t o 

impose c o n d i t i o n s on the merger t o preserve c o m p e t i t i o n t o S i e r r a 

p a c i f i c ' s North Valmy S t a t i o n . The requested c o n d i t i o n s , and the 

reasons f o r such c o n d i t i o n s are described i n d e t a i l i n th..s 

submitt ̂ • 

I . INTr :CTION .\ND SUMMARY OF PELIEF REQUESTED 

A. n i i t H n e of Su b m i t t a l 

S i e r r a P a c i f i c ' s Request f o r C o n d i t i o n s and Comnents i s 

d i v i d e d i n t o two s e c t i o n s : 

(1) Section I , e n t i t l e d "Summary of Evidence and Argument," 

g e n e r a l l y summarizes: the f a c t s r e l a t i n g t o t r a n s p o r t a t i o n of 

coal t o S i e r r a P a c i f i c ' s ^'orth Valmy S t a t i o n ; the l e g a l standards 

a p p l i c a b l e t o the Board's c o n s i d e r a t i o n of the proposed merger; 

the e l i m i n a t i o n of r a i l c o m p e t i t i o n t h i s merger w i i l cause North 

i' The ICC Term i n a t i o n Act of 1995, Pub. L. No. 104-88, 1^;^ S t a t . 
803 (the " A c t " ) , enacted December 29, 1995 and e f f e c t i v e January 
1, 1996, abolished t he I n t e r s t a t e Commerce Commission ( ICC ) and 
t r a n s f e r r e d c e r t a i n f u n c t i o n s and proceedings t o the newly 
created s u r f a c e T r a n s p o r t a t i o n Board ("Board"). S e c t i o n 
204(b)(1) of the Act pr o v i d e s , i n g e n e r a l , t h a t proceedings 
•pending before the ICC on the e f f e c t i v e date of the Act s h a l l be 
decided under the law i n e f f e c t p r i o r t o January 1, 1996, insotc.: 
.as they i n v o l v e f u n c t i o n s r e t a i n e d by the Act. S i e r r a P a c i f i c s 

les t f o r C o nditions and Comments r e l a t e s t o a proceeding t h a t 
pendinc w i t h the ICC p r i o r t o January 1, 1996 and t o 
:tio n s t h a t are s u b j e c t t o the Board's j u r i s d i c t i o n pursuan. 
Sections 11323 through 11325 of the Act. S i e r r a P a c i f i c ^ 
aest f o r C o nditions and Comments, t h e r e f o r e , are submitted 
Suant t o the law as i t was i n e f f e c t p r i o r t o the Act, and 
Utions are t o the former s e c t i o n s of the s t a t u t e and 
U a t i o n s , unless otherwise i n d i c a t e d . 
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Valmy S t a t i o n ; and the reai.nns why the Board must c o n d i t i o n the 

merger t o preserve c o m p e t i t i o n . 

(2) S ection I I , e n t i t l e d "Evidence and Argument," c o n t a i n s : 

(a) The V e r i f i e d Statement of J e f f e r y w. H i l l , 

D i r e c t o r of Fuel Management and Operations Support, S i e r r a 

P a c i f i c Power Company, Reno, Nevada. Mr. H i l l ' s statement 

d e t a i l s the f a c t s r e l a t i n g t o the movement of c o a l t o North Valmy 

S t a t i o n , i n c l u d i n g r e l e v a n t aspects of the h i s t o r y of t h a t 

movement; the c o m p e t i t i v e r a i l options c u r r e n t l y a v a i l a b l e t o 

North valny S t a t i o n ; the e l i m i n a t i o n of r a i l c o m p e t i t i o n t h a t 

w i l l l e s u l t as a consequence of t h i s merger; and t h e r e l i e f i n 

thr. form of trackage r i g h t s t o a r a i l c a r r i e r t h a t i s necessary 

t o preserve comp>'2t i t i o n . 

(b) The V e r i f i e d Statement of Thomas D. Crowley, 

Pr e s i d e n t , L.E. Peabody and Associates, A l e x a n d r i a , V i r g i n i a . 

Mr. Crowley's statement describes the e x i s t i n g r a i l and c o a l 

supply c o m p e t i t i o n t o North Valmy S t a t i o n ; sets f o r t h the 

r e l e v a n t h i s t o r y of n e g o t i a t i o n s t o o b t a i n c o m p e t i t i v e r a t e s t o 

the p l a n t ; analyzes the impact the proposed merger w i l l have on 

c o m p e t i t i v e t r a n s p o r t a t i o n t o North Valmy S t a t i o n ; analyzes the 

; Settlement Agreements the A p p l i c a n t s have w i t h B u r l i n g t o n 

l.Northern/Santa Fe ("BNSF") and Uti..i Railway; d e t a i l s the 

tiSondition t h a t the Boar 5 must impose t o preserve compt^t i t i o n ; and 

^ • t e r m i n e s the proper c a l c u l a t i o n of trackage r i g h t s compensation 

t the Board should o r d e r . 

-3-



S i e r r a P a c i f i c i s f i l i n g a t the Board both a redacted and 

non-redacted v e r s i o n of i t s s u b m i t t a l . The non-redacted v e r s i o n 

c o n t a i n s i n f o r m a t i o n t h a t has been designated as " C o n f i d e n t i a l " 

or " Highly C o n f i d e n t i a l " by S i e r r a P a c i f i c or ot h e r p a r t i e s and 

i s being submitted under s e a l . 

B. R e l i e f Requested 

I n order t o preserve the r a i l c o m p e t i t i o n f o r t r a n s p o r t i n g 

coal t o North Valmy S t a t i o n t h a t t h i s merger t h r e a t e n s t o 

e l i m i n a t e . S i e r r a P a c i f i c r e s p e c t f u l l y requests t h e Board t o 

impose the f o l l o w i n g c o n d i t i o n s on any approval of the merger: 

(1) The Board should r e q u i r e the merged c a r r i e r t o provide 

another r a i l c a r r i e r , t o be s e l e c t e d by S i e r r a P a c i f i c , w i t h 

trackage r i g h t s e n a b l i n g T:hat c a r r i e r t o t r a n s p o r t coal t o North 

Valmy S t a t i o n i n s i n g l e - l i n e s e r v i c e from a l l mines i n Colorado 

and Ltah now served by £P. 

(2) The Board should r e q u i r e the merged c a r r i e r t o provide 

such trackage r i g h t s f o r compensation no g r e a t e r than 1.48 m i l l s 

per gross t o n - m i l e f o r the movement of co a l from a l l minei.; m 

Colorado and Utah now served by SP t o North Valmy S t a t i o n , 

adjusted q u a r t e r l y b e g i n n i n g i n the f i r s t q u a r t e r of 1996 based 

,̂  on changes i n the R a i l Cost Adjustment Factor a d j u s t e d f o r 

COductivity ("RCAF-A") from and a f t e r t h a t time. 

STATEMENT OF FACTS 

t A. D e s c r i p t i o n of S i e r r a P a c i f i c ' s North Valmy S t a t i o n and 
Coal Supply f o r North Valmv S t a t i o n 

S i e r r a P a c i f i c owns and operates N o r t i Valmy S t a t i o n , which 

e l e c t r i c g e n e r a t i n g p l a n t l o c a t e d between Winnemucca and 
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b a t t l e Mountain, Nevada. V e r i f i e d Statement of J e f f e r y W. H i l l 

(hereina.^ter, " H i l l V.S."), p. 3. North Valmy S t a t i o n serves 

between 50,000 and 75,000 customers throughout n o r t h e r n Nevada 

and n o r t h e a s t e r n C a l i f o r n i a , and i s a g e n e r a t i n g resource f o r 

Idaho Power customers i n southern Idaho, e a s t e r n Oregon, and 

n o r t h e a s t e r n Nevada. I d . 

The p l a n t has a generating c a p a c i t y of 530 megawatts t h a t 13 

d i v i d e d evenly between two u n i t s . I d ^ U n i t I came on l i n e i n 

1931 and U n i t I I became o p e r a t i o n a l i n 1985. I d . Low-sulphur, 

high BTU c o a l , f o r which North Valmy S t a t i o n ' s two u n i t s were 

s p e c i f i c a l l y designed t o accommodate, i s the primary f u e l burned 

at the p l a n t . I d . 

North Valmy S t a t i o n i s located between, and w i t h access t o , 

two competing r a i l r o a d s , UP and SP. The p l a n t ' s s t r a t e g i c 

l o c a t i o n has p r o v i d e d both leverage i n s e c u r i n g reasonable r a i l 

^rates and f l e x i b i l i t y i n p r o c u r i n g long-term c o a l s u p p l i e s . 

[Indeed, because of i t s l o c a t i o n , North Valmy S t a t i o n has ready 

t o a number of high BTU, l o w - s u l f u r c o a l mines i n the 

Jinta Basm, which i s m Colorado and Utah. Most of these mines 

re l o c a t e d w i t h i n 500 miles of North Valmy S.ation; a h a n d f u l 

^re are w i t h m 750 m i l e s . i d . at 5. 

^'orth Valmy S t a t i o n also has ready access t o coal from mines 

'•e Hanna Basin and the adjacent Green River - Ham's Fork area 

lha Basin") i n southern Wyoming. Hanna Basin coal has a 

BTU and h i g h e r s u l f u r content than most Uinta .3asin c o a l , 

i s W i t h i n the design parameters of North Valmy S t a t i o n ' s 
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I 

b o i l e r s . I d . a t 5. Li k e the mines i n the Uinta Basin, Hanna 

Basm coal i s betweer 500 and 750 miles t o North Valmy S t a t i o n . 

V e r i f i e d Statement o f Thomas D. Crowley ( h e r e i n a f t e r "Crowley 

V.S."), p. 12. The next c l o s e s t c o a l sources t o North Valmy 

S t a t i o n are mines m New Mexico c u r r e n t l y served by BNSF, which 

are a p p r o x i m a t e l y 1,500 r a i l m iles from the p l a n t , and Powder 

River Basin ("PRB") mines r.erved by BNSF and UP, which are 

a p p r o x i n a t e l y 1,400 mi l e s from North Valmy S t a t i o n . I d . a t 38. 

Not w i t h s t a n d i n g the d i s t a n c e disadvantage, the coal from these 

sources i s i n c o m p a t i b l e w i t h North Valmy S t a t i o n ' s b o i l e r s . H i l 

V.S., p. 13. 
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B. Rail Rate Negotiations f or Transoortation of Coal f r o r 
SUFCO Mine to North Valmv Station 
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R a i l Rate Negotiations f or Transportation of Coal from 
Black Butte Mine to North Valmv Station 



D. The E f f e c t of the Proposed Merger Between UP and SP or 
North Valrv S t a t i o n 

The proposed merger betweer. UP and SF would combine the twc 

r a i l r o a d s t h a t have provided c o m p e t i t i v e r a i l s e r v i c e t o North 

Valmy S t a t i o n m the past ana, were i t not f o r the merger, would 

continue t o o f f e r the same c o m p e t i t i v e leverage t o the p l a n t i n 

the f u t u r e when the North '.'aimy S t a t i o n ' s c o a l c o n t r a c t s e x p i r e , 

or are otherwise t e r m i n a t e d . H i l l V.S., p. 11; Crowley V.S., p. 

1. 

I I I . THE INTERSTATE COMMERCE ACT REQUIRES THE BOARD TO IDENTIFY 
POTENTIALLY HARMFUL COMPETITIVE EFFECTS OF A PROPOSED MERGER IN 
SPECIFIC CASES AND TO ELIMINATE THOSE EFFECTS WITH CONDITIONS 
WHEREVER POSSIBLE 

Under the I n t e r s t a t e Commerce Act ("the S t a t u t e " ) , a merger 

of two r a i l c a r r i e r s may be c a r r i e d out only w i t h the approval 

and a u t h o r i z a t i o n of the Board. 49 U.S.C. § 11343(a). Both the 

t l e g i s l a t i v e h i s t o r y of the S t a t u t e and the d e c i s i o n s of the 

pJormer I n t e r s t a t e Commerce Commission's ("ICC" or "the 

lommission") demonstrate t h a t , i n c o n s i d e r i n g a proposed merger. 

Board must c a r e f u l l y and broadly examine the p o t e n t i a l 

SVerse e f f e c t s on c o m p e t i t i o n among r a i l c a r r i e r s . Moreover, 

ire a proposed merger r e s u l t s or may r e s u l t i n ha r m f u l 

l ^ e t i t i v e e f f e c t s , the Board must impose c o n d i t i o n s on the 

Jei" t o preserve c o m p e t i t i o n , as long as the c o n d i t i o n s are 



narrowly t a i l o r e d t o remedy the harmful e f f e c t s and w i l l produce 

p u b l i c b e n e f i t s outweighing any harm t o the merger. 

A. S t a t u t o r y Standard 

Section 11344 of the S t a t u t e r e q u i r e s the Board t o consider, 

i n a proceeding i n v o l v i n g the merger or c o n t r o l of two or more 

Class I r a i l r o a d s , the f o l l o w i n g f i v e f a c t o r s : 

(A) the e f f e c t of the proposed t r a n s a c t i o n on the 
adequacy of t r a n s p o r t a t i o n t o the p u b l i c ; 

(B) the e f f e c t on the p u b l i c i n t e r e s t of i n c l u d i n g , or 
f a i l i n g t o i n c l u d e , other r a i l c a r r i e r s i n the 
area i n v o l v e d i n the proposed t r a n s a c t i o n ; 

(C) t he t o t a l f i x e d charges t h a t r e s u l t from the 
proposed t r a n s a c t i o n ; 

(D) t he i n t e r e s t of c a r r i e r employees a f f e c t e d by the 
proposed t r a n s a c t i o n ; 

(E) whether the proposed t r a n s a c t i o n would have an 
adverse e f f e c t on c o m p e t i t i o n among r a i l c a r r i e r s 
i n t h e a f f e c t e d r e g i o n . 

49 U.S.C. § 1134 4 ( b ) ( 1 ) . 

The S t a t u t e d i r e c t s the Board t o "approve and a u t h o r i z e a 

t r a n s a c t i o n . . . when i t f i n d s the t r a n s a c t i o n c o n s i s t e n t w i t h 

the p u b l i c i n t e r e s t . " 49 U.S.C. § 11344(c). The same s e c t i o n 

also provides t h a t " [ t ] h e Board may impose c o n d i t i o n s governing 

i the t r a n s a c t i o n , i n c l u d i n g . . . r e q u i r i n g the g r a n t i n g of 

;trackage r i g h t s and access t o other f a c i l i t i e s . " I d ^ 

Section 11344fb)(1)(E) was added t o the I n t e r s t a t e Commerce 

^ct by the Staggers R a i l Act of 1980, Pub. L. No. 96-448, 94 

^ a t . 1931 (Oct. 14, 1980). The l e g i s l a t i v e h i s t o r y of 

aparagrapn E i n d i c a t e s t h a t Congress intended the Board t o 

»ce g r e a t e r importance on c o m p e t i t i v e f o r c e s when c o n s i d e r i n g a 

ior r a i l merger than i t had p r i o r t o the Staggers Act. Indeed, 
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the s e c t i o n o r i g i n a t e d as a f l o o r amendment i n the House of 

Representatives and was introduced by i t s sponsor as f o l l o w s ; 

I am o f f e r i n g an amendment . . . t o s p e c i f i c a l l y d i r e c t 
the I n t e r s t a t e Commerce Commission t o consider t he 
qu e s t i o n of r a i l c o m p e t i t i o n whenever making a 
d e t e r m i n a t i o n of a r a i l r o a d merger t r a n s a c t i o n . 

126 Cong. Rec. H8604 ( d a i l y ed. September 9, 1980)(remarks of 

Representative P a n e t t a ) . I n i n t e r p r e t i n g subparagraph E, the 

Commission has refused t o " l i m i t [ i t s ] c o n s i d e r a t i o n of 

c o m p e t i t i o n t o r a i l c a r r i e r s alone, but [ w i l l ; examine the t o t a l 

t r a n s p o r t a t i o n market. B u r l i n g t o n Northern Inc. and B u r l i n g t o n 

Northern R a i l r o a d Company - Cnntrni ;.nd Merger - Santa Fe P a c i f i c 

Corporation., and the, ̂ .tchison, Topeka and Santa Fe Railway 

Company, Finance Docket No. 32549, Decided August 16, 1995, p. 52 

[ h e r e i n a f t e r BN/SF]. 

In e v a l u a t i n g the c o m p e t i t i v e e f f e c t s of a proposed merger, 

the Board i s a l s o guided by the N a t i o n a l T r a n s p o r t a t i o n P o l i c y , 

49 U.S.C. § 10101a. The p o l i c y r e f l e c t s Congress's i n t e n t t h a t 

the Board work t o preserve c o m p e t i t i o n m the a d m i n i s t r a t i o n of 

- • i t s r e g u l a t o r y powers.^ Indeed, i n the BN/SF case, the ICC 

^ l ! "̂ ^̂  ^^^^ t r a n s p o r t a t i o n p o l i c y provides i n r e l e v a n t p a r t : 

In r e g u l a t i n g the r a i l r o a d i n d u s t r y , i t i s t h e p o l i c y 
of the United States Government 

(1) t o a l l o w , t o the maximum e x t e n t p o s s i b l e , 
c o m p e t i t i o n and the demand f o r s e r v i c e s t o 
e s t a b l i s h reasonable r a t e s f o r t r a n s p o r t a t i o n by 
r a i l ; . . . 
(4) t o ensure the development and c o n t i n u a t i o n o f 
a sound r a i l t r a n s p o r t a t i o n system w i t h e f f e c t i v e 
c o m p e t i t i o n among r a i l c a r r i e r s and w i t h o t h e r 
mods, t o meet the needs of the p u b l i c ; . . . 

(con t i n u e d 
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s t a t e d t h a t the "elements of t h a t p o l i c y . . . taken as a whole, 

emphasize r e l i a n c e on c o m p e t i t i v e f o r c e s , not government 

r e g u l a t i o n , t o modernize r a i l r o a d a c t i o n s and t o promote 

e f f i c i e n c y . " I d . 

B. The Board Must I d e n t i f y P o t e n t i a l l y Harmful Competitive 
E f f e c t s and E l i m i n a t e Those E f f e c t s With ' o n d i t i o n s 
Wherever P o s s i b l e 

The Board's g e n e r a l p o l i c y statement on major r a i l mergers 

s t a t e s t h a t : 

[ i ] n d e t e r m i n i n g whether a t - a n s a c t i o n i s i n the p u b l i c 
i n t e r e s t , t h e Commission perlorms a balancing t e s t . I t 
weighs the p o t e n t i a l b e n e f i t s t o a p p l i c a n t s and the 
p u b l i c a g a i n s t t h e p o t e n t i a l harm t o the p u b l i c . The 
Commission w i l l consider whether the b e n e f i t s claimed 
by a p p l i c a n t s c o u l d be r e a l i z e d by means other than the 
proposed c o n s o l i d a t i o n t h a t would r e s u l t i n less 
p o t e n t i a l harm t o the p u b l i c . 

49 C. .R. § 1180. 1 (c) . 

ICC case law i n d i c a t e s t h a t the Board w i l l impose p r o t e c t i v e 

c o n d i t i o n s on a proposed merger i n markets where e f f e c t i v e 

competition i s lessened. The Commission i n the past c o n s i s t e n t l y 

emphasized the need t o p r o t e c t the p u b l i c from any harmful 

^effects on c o m p e t i t i o n r e s u l t i n g from a proposed " a i l 

j O n s o l i d a t i o n . See BN/SF at 54 ("We recognize, of course, t h a t 

le c o n s o l i d a t i o n of two c a r r i e r s s e r v i n g the same market might 

[Contrary t o the p u b l i c i n t e r e s t . " ) I n the BN/SF merger 

f e e d i n g , t h e ICC recognized t h a t " [ p j o t e n t i a l harm from a 

(Continued) 
(12) t o p r o h i b i t p r e d a t o r y p r i c i n g and p r a c t i c e s , 
t o a v o i d undue c o n c e n t r a t i o n s o f market power and 
t o p r o h i b i t u n l a w f u l d i s c r i m i n a t i o n ; . . . . 49 
U.S.C. § 10101. 
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proposed c o n s o l i d a t i o n may occur from a r e d u c t i o n i n comp.-tition" 

and t h a t " [ i ] t i s the harm t h a t i s c a u s a l l y r e l a t e d t o the r ^ r g e r 

t h a t we attempt t o am e l i o r a t e w i t h c o n d i t i o n s . " BN/SF, a t 55. 

In an e a r l i e r case the Commission noted t h a t : 

[ o j u r a n a l v s i s of the p o t e n t i a l harm from a proposed 
c o n s o l i d a t i o n focuses on . . . any r e d u c t i o n m e i t h e r 
i n t r a - or int e r m o d a l c o m p e t i t i o n which would l i k e x v 
r e s u l t from the c o n s o l i d a t i o n . . . . 

Union P a c i f i c Corpor.^tion. P a c i f i c R a i l System, I n c . and Union 

P a c i f i c R n i l r m t i '^^mp^r.y-rr .r . t^n}-M \ ^^c^ur i P a c i f i c C o r p o r a t i o n and 

Mis s o u r i o ^ ^ ^ f y R a i l r o a d Company, 366 I.C.C. 462, 484, 486 

(1982) [ h e r e i n a f t e r UP/MPC] . Tn .Santa Fe Southern P a c i f i c 

ror-pnrat inn-Control-Southern P a c i f i c T r a n s p o r t a t i o n Company, 2 

I.C.C. 2d 709, 726 (1986) [ h e r e i n a f t e r SF/SP], the Commission 

emphasized t h a t "the e f f e c t of a t r a n s a c t i o n on c o m p e t i t i o n i s a 

c r i v i c a l f a c t o r i n our c o n s i d e r a t i o n of the p u b l i c i n t e r e s t . . ." 

The case law i s c l e a r t h a t , i n c o n s i d e r i n g a proposed 

merger, the Board must examine s p e c i f i c instances where a 

: lessening or r e d u c t i o n i n c o m p e t i t i o n i s a l l e g e d t o take p l a c e , 

and t h a t the Board must broadly consider a l l types of 

r e s t r i c t i o n s on c o m p e t i t i o n , i n c l u d i n g t h e les s e n i n g of source 

competition and the loss of p o t e n t i a l f u t u r e c o m p e t i t i o n . With 

:espect t o the l a t t e r , the Ccmmission has recognized t h a t i t i s 

only a p p r o p r i a t e t o impose c o n d i t i o n s t h a t preserve e x i s t i n g 

[ a p e t i t i o n , but t h a t i n a p p r o p r i a t e cases, i t must a l s o impose 

id..tions t h a t ensure p o t e n t i a l or f u t u r e c o m p e t i t i o n . For 

iple, i n the BN/SF proceeding, the Commission imposed a 
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c o n d i t i o n t o m a i n t a i n a u t i l i t y ' s p r o s p e c t i v e c o m p e t i t i v e b u i l d -

out o p t i o n . BN/SF, a t 93. 

Under the S t a t u t e , the Board's power t o c o n d i t i o n a proposed 

merger i n order t o preserve c o m p e t i t i o n i s u n q u a l i f i e d . 49 

U.S.C. § 11344(c). Indeed, the Commission i t s e l f s t a t e d t h a t 

" [ s ] e c t i o n 11344 gives us broad a u t h o r i t y t o impose c o n d i t i o n s 

governing r a i l r o a d c o n s o l i d a t i o n s . " BN/SF a t 55. Ge n e r a l l y , 

t h e r e are two d i f f e r e n t sets of circumstances where the Board 

w i l l c o nsider imposing c o n d i t i o n s on a proposed merger: " [ 1 ] t c 

p r o t e c t t h e i n t e r e s t s of a competing c a r r i e r from merger impacts 

or [ 2 ] t o p r o t e c t the p u b l i c from a n t i c o m p e t i t i v e consequences." 

UP/MPC, 366 I.C.C. a t 562. 

The f i r s t circumstance a r i s e s when the merger p o t e n t i a l l y or 

a c t u a l l y w i l l r e s u l t i n the loss of e s s e n t i a l r a i l s e r v i c e s , by 

making i t d i f f i c u l t or impossible f o r a competing r a i l c a r r i e r t o 

su r v i v e or c o n t i n u e t o pro v i d e the same l e v e l of s e r v i c e . The 

second s e t of circumstances, which i s p e r t i n e n t here, a r i s e s when 

the proposed merger w i l l d i r e c t l y e f f e c t c o m p e t i t i o n by 

e l i m i n a t i n g c o m p e t i t i v e a l t e r n a t i v e s a v a i l a b l e t o the p u b l i c . 

t h i s case, the Board does not r e q u i r e a showing of harm t o 

e s s e n t i a l s e r v i c e s before i t w i l l impose c o n d i t i o n s . Rather, 

[ t ] h e e s s e n t i a l s e r v i c e s standard i s t i e d t o the 
showing an i n d i v i d u a l c a r r i e r must make i n order t o 
j u s t i f y our i m p o s i t i o n of c o n d i t i o n s t o p r o t e c t t h a t 
p a r t i c u l a r c a r r i e r . C o n d i t i o n s which are necessary t o 
p r o t e c t t h e p u b l i c from a n t i c o m p e t i t i v e consequences 
w i l l not be l i m i t e d by the e s s e n t i a l s e r v i c e s c r i t e r i a 
l i s t e d i n [49 C.F.R. § 1180.1]. 

i n 
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R a i l r o a d Consol i dat-1 nn Procedures, 363 I.C.C. 241, 789 

(1980)(emphasis i n o r i g i n a l ) . The ICC w i l l impose c o n d i t i o n s on 

a merger i f such c o n d i t i o n s , i n f a c t , w i l l remedy a n t i c o m p e t i t i v e 

e f f e c t s , be o p e r a t i o n a l l y f e a s i b l e , and p r o v i d e g r e a t e r b e n e f i t 

t o the p u b l i c than harm t o the t r a n s a c t i o n . BN/SF at 56; see 

also UP/MPC, 366 I.C.C. a t 564. I n UP/MPC, the Commission 

recognized t h a t the I n t e r s t a t e Commerce Act, as amended by the 

Staggers Act of 1980, 

a c t u a l l y increased the need t o i d e n t i f y c a r e f u l l y any 
a n t i c o m p e t i t i v e e f f e c t s and t o balance those e f f e c t s 
a g a i n s t t h e b e n e f i t s of a t r a n s a c t i o n . . . . The new 
p o l i c y f a v o r i n g increased r e l i a n c e on c o m p e t i t i o n t o 
r e g u l a t e a c t i v i t i e s w i l l govern the environment m 
which t he new system w i l l operate. The a b i l i t y of the 
r a i l r o a d s t o take v a r i o u s a c t i o n s f r e e of r e g u l a t o r y 
r e s t r a i n t s w i l l make i t e a s i e r t o e x e r t or abuse market 
power gained as a r e s u l t of c o n s o l i d a t i o n . For these 
reasons we must take even g r e a t e r care t o i d e n t i f y 
h a r m f u l c o m p e t i t i v e e f f e c t s and t o m i t i g a t e those 
e f f e c t s where p o s s i b l e . 

UP/MPC, 366 I.C.C. a t 502. See a l s o SF/SP, 2 I.C.C. 2d a t 727. 

In l i g h t c f these p r i n c i p l e s , the evidence presented i n 

i s i e r r a P a c i f i c ' s Request f o r C o nditions shows t h a t the merger of 

?/SP w i l l e l i m i n a t e c o m p e t i t i o n f o r the t i a n s p o r t a t i o n of coal 

North Valmy S t a t i o n , and t h a t tne c o n d i t i o n s requested by 

U r r a P a c i f i c are necessary and o p e r a t i o n a l l y f e a s i b l e and 

trrowly t a i l o r e d t o preserve t h a t c o m p e t i t i o n . 

r UNLESS PROPERLY CONDITIONED, THE PROPOSED MERGER WILL 
IMINATE COMPETITION TH.AT PRESENTLY EXISTS BETWEEN UP AND SP F̂ R 
TRANSPORTATION OF COAL TO NORTH VALMY STATION 

A. The Propnsed Merger w i l l n i m i n a t e C r i t i c a l R a i l 

Comoetitinn f o r the Tr-^ncpnrtat ion of Coal t o No_rth 
Valmy S t a t i o n 
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I f t h e Board approves the merger of UP and SP w i t h o u t 

imposing c o n d i t i o n s , c r i t i c a l r a i l c o m p e t i t i o n t o North Valmy 

S t a t i o n w i l l be e l i m i n a t e d . Crowley V.S., p. 5, H i l l V.S. p. 11. 

The p l a n t was s t r a t e g i c a l l y l o c a t e d t o reap the b e n e f i t of 

s e r v i c e from competing r a i l r o a d s . Indeed, r a i l s e r v i c e i s the 

only r e l i a b l e , cost e f f e c t i v e method of moving North Valmy 

S t a t i o n ' s c o a l supply. H i l l V.S., p. 11. Long s h i p p i n g 

d i s t a n c e s render t r a n s p o r t a t i o n by t r u c k economically u n f e a s i b l e . 

I d • S i m i l a r l y , barge and s l u r r y p i p e l i n e o p t i o n s are not an 

a l t e r n a t i v e due t o lack of water i n the a r i d r e g i o n s u r r o u n d i n g 

North Valmy S t a t i o n . I d . 

R a i l c o m p e t i t i o n was important t o North Valmy S t a t i o n when 

i t n e g o t i a t e d i t s c o a l c o n t r a c t s w i t h SUFCO and Black Bu t t e mines 

and i t s c u r r e n t t r a n s p o r t a t i o n c o n t r a c t w i t h UP. When those 

c o n t r a c t s e x p i r e or are othe r w i s e terminated, and S i e r r a P a c i f i c 

r e t u r n s t o the market, r a i l c o m p e t i t i o n w i l l again be c r i t i c a l t o 

Valmy both i n sec u r i n g reasonable coal p r i c e s and reasonable r a i l 

r a t e s . The proposed merger w i l l e l i m i n a t e the c o m p e t i t i v e r a i l 

s e r v i c e o p t i o n s t h a t North Valmy S t a t i o n would o t h e r w i s e have 

unless t h e Board imposes p r o t e c t i v e c o n d i t i o n s t o preserve those 

o p t i o n s . 

B. The A p p l i c a n t s ' Settlement Agreement w i t h BNSF W i l l Net 
Preserve the R a i l Competition A v a i l a b l e t o North Valm\-
S t a t i o n 

As p a r t of i t s A p p l i c a t i o n , UP/SP submitted a Set t l e m e n t 

|Agreement w i t h BNSF, which g r a n t s BNSF access t o a number of 

I'Ocations c u r r e n t l y served by UP and SP. The Agreement w i t h 
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BNSF, however, w i l l not preserve the r a i l c o m p e t i t i o n a v a i l a b l e 

t o North Valmy S t a t i o n . Although tha Agreement a l l o w s BNSF t o 

serve North Valmy S t a t i o n v i a trackage r i g h t s , the Agreement does 

not g r a n t BNSF access t o the mines i n the Uinta Basin now served 

by SP. Crowley V.S., pp. 20-39. Furthermore, the p o s s i b i l i t y c f 

BNSF's p r o v i d i n g i n t e r l i n e s e r v i c e w i t h the Utah Railway under 

the Agreement i j not a meaningful c o m p e t i t i v e o p t i o n f o r North 

Valmy S t a t i o n because, w i t h o u t access t o the SP mines, BNSF and 

Utah Railway can only t r a n s p o r t coal t o North Valmy S t a t i o n from 

the few mines d i r e c t l y served by the Utah Railway and can only 

p r o v i d e t h a t s e r v i c e v i a a t w o - l i n e h a u l . 

BNSF coa. o r i g i n s are too f a r away from North Valmy S t a t i o n 

t o a l l o w BNSF t o pr o v i d e c o m p e t i t i v e s i n g l e - l i n e s e r v i c e t o North 

Valmy S t a t i o n . The c l o s e s t BNSF o r i g i n mines i n the Raton, San 

Juan, and PRB Basins are two t o th r e e times f u r t h e r away from the 

p l a n t than Valmy's c u r r e n t c o a l sources i n the 'ri n t a and Hanna 

Basins. I d ^ a t 33. Moreover, the q u a l i t y of most BNSF o r i g i n 

c o al i s inc o m p a t i b l e w i t h North Valmy S t a t i o n b o i l e r s because the 

heat i n g value of the c o a l i s con s i d e r a b l y less than c o a l from the 

Uinta and Hanna Basins. H i l l V.S., p. 13. 

The BNSF Agreement does not remedy th-^ c o m p e t i t i o n t h a t w i l l 

be l o s t t o North Valmy S t a t i o n f o r th r e e a d d i t i o n a l reasons- (1) 

ther e i s l i m i t e d t r a f f i c a v a i l a b l e t o BNSF over the C e n t r a l 

C o r r i d o r ; (2) BNSF does not have the i n f r a s t r u c t u r e i n place t o 

operate s u c c e s s f u l l y over the C e n t r a l C o r r i d o r ; and (3) the 

compensation BNSF w i l l have t o pay UP/SP t o operate over the 
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^ C e n t r a l C o r r i d o r w i l l place i t a t a s e r i o u s economic 

disadvantage. 

Witness Crowley's a n a l y s i s of the Settlement Agreement 

r e v e a l s t h a t the t r a f f i c over the C e n t r a l C o r r i d o r a v a i l a b l e t o 

BNSF would not be a t a high enough l e v e l t o support a v i a b l e 

o p e r a t i o n by BNSF. Crowley V.S., p. 22. I n c a l c u l a t i n g t h e 

amount of t r a f f i c t h a t could or would be d i v e r t e d t o BNSF over 

the C e n t r a l C o r r i d o r , Witness Crowley used UP/SP data as 

presented i n the A p p l i c a n t s ' V e r i f i e d Statement of Richard B. 

Peterson. 

F i r s t , Witness Crowlev i d e n t i f i e d the "2-1" p o i n t s where 

UP/SP c o n t r o l l e d both the o r i g i n and d e s t i n a t i o n and concluded 

t h a t BNSF would capture none of t h i s t r a f f i c . I d ^ a t 23. He 

^ next I d e n t i f i e d the "2-1" p o i n t s where UP/SP c o n t r o l l e d one end 

of the movement (e.g., o r i g i n ) and BNSF c o n t r o l l e d the o t h e r 

(e.g., d e s t i n a t i o n ) , and concluded t h a t BNSF would capture 90 

percent of t h i s t r a f f i c i f i t operated over the C e n t r a l C o r r i d o r . 

I d ^ F i n a l l y , he combined the t r a f f i c BNSF probably would o b t a i n 

from UP/SP, as desc r i b e d above, w i t h the t r a f f i c t h a t BNSF l i k e l y 

would d i v e r t over the C e n t r a l C o r r i d o r and w i t h the t r a f f i c from 

s h o r t l i n e r a i l r o a d s . His conclusion i s t h a t BNSF t r a f f i c w i l l 

be l e s s than one loaded t r r m per day. ' i d , a t 25. Without a 

more s u b s t a n t i a l t r a f f i c base, BNSF i s u n l i k e l y t o serve the 

Ce n t r a l C o r r i d o r and, conseguently, Sxerra P a c i f i c ' s North Valmy 

S t a t i o n w i l l be c a p t i v e t o UP/SP when S i e r r a P a c i f i c ' s coal 

c o n t r a c t s e x p i r e . 
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The second d e f i c i e r c y of the Agreement i s that UP/SP and 

^ BNSF have f a i l e d to cciGiaei ^ha i n f r a s t r u c t u r e that w i l l be 

necessary f o r BNSF to serve North Valmy Station. Id... As the 

tenant c a r r i e r , BNSF already i s at a disadvantage to the landlord 

c a r r i e r , UP/SP, because of UP/SP's a b i l i t y t o manipulate and 

cont r o l operations over the trackage r i g h t s l i n e . Moreover, BNSF 

has f a i l e d t o address the numerous operations l o g i s t i c s t h a t 

would be required to serve North Valmy Station. These include, 

among others, power assignment, locomotive maintenance, f u e l i n g 

f a c i l i t y requirements, and crew assignments. Id. at 27. 

Remedying these d e f i c i e n c i e s would reguire BNSF to make 

substantial investments i n order to support the very l i m i t e d 
f 

t r a f f i c volume avail a b l e to i t over the Central Corridor. 

F i n a l l y , the compensation that BNSF i s required to pay a 

merged UP/SP under the Settlement Agreement for serving North 

Valmy Station does not r e f l e c t the costs UP/SP would incur i f i t , 

instead of BNSF, transported coal to the plant. Rather, 3.0 

m i l l s per gross ton-mile compensation l e v e l under the Agreement 

suggests an economic rent to landlord UP/SP, which would raise 

the f l o o r f o r e s t a b l i s h i n g rates. I d ^ at 28. Compensation to a 

merged UP/SP fo r providing service to North Valmy Station should 

be l i m i t e d to reimbursing UP/SP's costs, including a re t u r n on 

investment based on current cost of c a p i t a l f or the assets 

consumed by t r a f f i c . I d ^ at 29. Witness Crowley has determined 

t h i s amount to be not more than 1.48 m i l l s per gross ton-mile, 

adjusted q u a r t e r l y beginning i n the f i r s t quarter of 1996 based 
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on c.a„,.3 i„ t.>,e . c r - , , ^^^^ ^ 

33 X..e .... ^^^^^^^^^ ove.„„p.„3a..3' " 

establishes a rate f l o o r . 

ease. o. B«SP.. 3.,nUicant u m i t a t i o n s u„ae. t.e S e t t i e ^ e . 

i t i s u n i i . e i , that B«sr „iii 

competitor f o r North Valmy s t a t i o n . 

Since f i l i n , i t s meraer Application, aP.sP signed an 

agreement wit h Utah Ha i i . a . that w i i i .e e f f e c t i v e o n i . i f the 

Board approves the .er,er. The Utah .an„a. Agreement grants 

Utah .auwa. overhead tracKa,e r.,hts on sp.s i i n e between Utah 

Hauwa, ..notion, ur and Crand .unction, Co. i n a d d i t i o n , Utah 

nauwa. has .een granted access under the agreement to add.t.onai 

-nes on SP. Under the Agreement, B.S. couid interchange „ith 

Utah Pa.iwav and transport coai to Morth Vaimy Station. The Utah 

Rauway Agreement, however, does not preserve competition t o 

- t h vaimv Station. Crowie. V. s . , p. . 3 . S p e c i f . c a i i v the Utah 

Ha.iway Agreement i s i.m.ted i n three respects: as stated 

ahove, BNSP i s not a competitive s u h . t i t u t e f o r Korth Vaimy 

Station because i t dn^c; n,-,-i- K 
does not have access to the SP mines i n 

coiorado and Utah, there i s i i m i t e d t r a f f i c avaiiaMe to i t over 

the c e n t r a l Corridor, B„sr iac.s e x i s t i n g i n f r a s t r u c t u r e , and the 

tate Of compensation to UP/SP BNSP would Pe reguired to pay i s 

too high; Sierra P a c i f i c . s present access to mines would 
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be reduced t o only 5 i f the merger i s approved w i t h o u t t h e 

requested c o n d i t i o n s ; and (3) a Utah Railway/BNSF t w o - l i n e haul 

would not be c o m p e t i t i v e w i t h a s i n g l e - l i n e UP/SP haul t o North 

Valmy S t a t i o n . I d . 

The Utah Railway Agreement i s rendered meaningless because 

BNSF, as p r e v i o u s l y discussed, w i l l not be a v i a b l e , e f f e c t i v e 

c o m p e t i t o r f o r North Valmy S t a t i o n . Without BNSF, the Utah 

Railway can interchange only w i t h UP/SP. I n t h a t r e s p e c t , the 

Utah Railway Agreement o f f e r s no c o m p e t i t i v e r e l i e f and places 

North Valmy S t a t i o n a t the mercy of UP/SP. I d . a t 45. 

The Utah Railway Agreement i s also d e f i c i e n t because t h e r e 

are o n l y a h a n d f u l of mines on the Utah Railway. North Valmy 

S t a t i o n c u r r e n t l y enjoys access t o 25 mines i n the Uin t a and 

Hanna Basins. I d . I f the Board approves the merger and 

considers BNSF a v i a b l e c o m p e t i t i v e r a i l a l t e r n a t i v e f o r North 

Valmy S t a t i o n , S i e r r a P a c i f i c ' s access t o the 25 mines w i l l be 

reduced t o 5 mines not under the e x c l u s i v e c o n t r o l of UP/SP. I d . 

at 45. Such a d r a s t i c r e d u c t i o n i n the number of a v a i l a b l e mines 

i s d e v a s t a t i n g t o North Valmy S t a t i o n ' s long-term a b i l i t y t o 

t r a n s p o r t c o m p e t i t i v e c o a l t c the p l a n t . 

F i n a l l y , a s i g n i f i c a n t l i m i t a t i o n of the Utah Railway 

Agreement l i e s i n the f a c t t h a t two r a i l c a r r i e r s ' c o s t and 

p r o f i t e x p e c t a t i o n s must be considered i n s e t t i n g r a t e s t o North 

Valmy S t a t i o n . I t i s u n l i k e l y t h a t a BNSF/Utah Railway t w o - l i n e 

haul w i l l be able t o compete w i t h a UP/SP s i n g l e - l i n e h a u l . 

Indeed, Witness Crowley determined t h a t the combination of Utah 
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Railway and BNSF t r a n s p o r t i n g c o a l t o North Valmy S t a t i o n would 

p r e t t y much guarantee a r a t e increase f o r S i e r r a P a c i f i c . I d . a t 

46. 

D. The Co n d i t i o n s Reguested by S i e r r a P a c i f i c w i i ] 
Preserve Competition i n the T r a n s p o r t a t i o n nf rr̂:»i t o 
North Valmv S t a t i o n 

S i e r r a P a c i f i c requests t h a t the Board r e q u i r e the merged 

c a r r i e r t o p r o v i d e another r a i l c a r r i e r w i t h trackage r i g h t s 

a n abling t h a t c a r r i e r t o t r a n s p o r t coal t o North Valmy S t a t i o n i n 

s i n g l e - l i n e s e r v i c e from a l l SP mines i n Colorado and Utah a t a 

r a t e of not more than 1.48 m i l l s per gross t o n - m i l e , a d j u s t e d 

l u a r t e r l y beginning i n the f i r s t q u a r t e r of 1996 based on changes 

i n the RCAF-A. The c o n d i t i o n s reguested by S i e r r a P a c i f i c w i l l 

preserve c o m p e t i t i o n f o r North Valmy S t a t i o n . 

P r i o r t o the proposed merger. North Valmy S t a t i o n had access 

t o two competing r a i l c a r r i e r s t h a t c u l d t r a n s p o r t low sulphur, 

high BTU c o a l from the Uinta and Hanna Basins i n s i n g l e - l i n e 

s e r v i c e t o the p l a n t . I f the merger i s approved w i t h o u t 

c o n d i t i o n s , North Valmy S t a t i o n w i l l lose the c r i t i c a l r a i l 

c o m p e t i t i o n i t has r e l i e d on t o o b t a i n reasonable r a t e s f o r i t s 

coal supply and r a i l t r a n s p o r t a t i o n . I f the reguested c o n d i t i o n s 

are granted. North Valmy S t a t i o n w i l l r e t a i n the s i n g l e - l i n e 

c o m p e t i t i o n i t p r e s e n t l y enjoys. Witness Crowley has analyzed 

the proposed c o n d i t i o n , and has determined t h a t the request i s 

o p e r a t i o n a l l y f e a s i b l e and t h a t i t w i l l preserve North Valmy 

S t a t i o n ' s e x i s t m g c o m p e t i t i v e o p t i o n s . I d . a t 48. 
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E. The Proposed C o n d i t i o n s W i l l Produce S u b s t a n t i a l P u b l i c 
B e n e f i t s and W i l l Not Impair the B e n e f i t s of the Merger 
t o the A p p l i c a n t s 

North Valmy S t a t i o n ' s proposed c o n d i t i o n s w i l l produce 

s u b s t a n t i a l p u b l i c b e n e f i t s outweighing any d e t r i m e n t a l e f f e c t cn 

the merging c a r r i e r s . I f the Board f a i l s t o impose the 

p r o t e c t i v e c o n d i t i o n s requested by North Valmy S t a t i o n , the Board 

w i l l place t h e merged UPSP i n a "market dominant" p o s i t i o n , i n 

which d i r e c t r a t e r e g u l a t i o n i s Valmy's o n l y a l t e r n a t i v e . I f , 

however, t he Board imposes the requested c o n d i t i o n s , i t w i l l 

ensure the continued r o l e of c o m p e t i t i v e market f o r c e s . 

The c o n d i t i o n s sought by S i e r r a P a c i f i c are l i m i t e d and 

narrowly t a i l o r e d t o remedy the c o m p e t i t i v e harm t h a t the merger 

w i l l cause North Valmy S t a t i o n . The c o n d i t i o n s would only enable 

a r a i l r o a d o t h e r than the A p p l i c a n t s t o move c o a l t o the p l a n t 

from mines presen l y served by SP. They would not a u t h o r i z e such 

other r a i l r o a d t o move c o a l from the mines t o ot h e r d e s t i n a t i o n s , 

and t h e r e f o r e they would not enhance the c o m p e t i t i v e s e r v i c e t o 

the mines i n ways u n r e l a t e d t o a f f e c t s of the merger. Moreover, 

the requested c o n d i t i o n s w i l l not impair the b e n e f i t s of the 

merger t o the A p p l i c a n t s . They w i l l simply ensure t h a t the 

-Applicants w i l l be s u b j e c t t o the same c o m p e t i t i v e r e s t r a i n t s cn 

the r a t e s and s e r v i c e they p r o v i d e t o North Valmy S t a t i o n a f t e r 

the merger as UP and SP are s u b j e c t t o today. UP and SP should 

not be p e r m i t t e d t o monopolize c o a l t r a n s p o r t a t i o n t o North Valmy 

S t a t i o n . By g r a n t i n g the c o n d i t i o n s , the Board w i l l ensure t h a t 
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an i m p o r t a n t c o m p e t i t i v e r e s t r a i n t w i l l c o n t i n u e t o keep 

A p p l i c a n t s ' r a t e s and se r v i c e s t o North Valmy S t a t i o n reasonable. 

V. CONCLUSION 

S i e r r a P a c i f i c r e s p e c t f u l l y requests t h a t the Board impose 

the f o l l o w i n g c o n d i t i o n on the merger of UP anc SP: 

(1) The merged c a r r i e r should p r o v i d e another r a i l c a r r i e r , 

t o be s e l e c t e d by S i e r r a P a c i f i c , w i t h trackage r i g h t s e n a b l i n g 

t h a t c a r r i e r t o t r a n s p o r t coal t o .North Valmy S t a t i o n i n s i n g l e -

l i n e s e r v i c e from a l l mines i n Colorado and Utah now served by 

SP. 

(2) The merged c a r r i e r should p r o v i d e such trackage r i g h t s 

a t a compensation l e v e l no g r e a t e r than 1.48 m i l l s per gross t o n -

m i l e f o r the movement of co a l from a l l mines m Colorado and Utah 

now served by SP t o North Valmy S t a t i o n , a d j u s t e d g u a r t - r l y 

b e g i n n i n g i n the f i r s t q u a r t e r of 1996 based on changes i n the 

RCAF-A from and a f t t h a t time. 

R e s p e c t f u l l y s u b m i t t e d , 

Richard A. A l l e n 
James A. Calderwood 
J e n n i f e r P. Oakley 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
383 Seventeenth S t r e e t , N.W. 
Suite 600 
Washington, D.C. 20006 

At t o r n e v s f o r S i e r r a P a c i f i c Power 
Company and Idaho Power Company 

March 20, 1996 
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REDACTED - FILED ON THE PUBLIC RECORD 

VERIFIED STATEMENT 

OF 

JEFFERY W. HILL 

My name i s J e f f e r y W. H i l l . I am the Director of Fuel 

Management and Operations Support f o r the Sierra P a c i f i c Power 

Company i n Reno, Nevada ("Sierra P a c i f i c " ) . I have held t h i s 

p o s i t i o n since July 1994. I am d i r e c t l y responsible f o r the 

a c t i v i t i e s r e l a t e d t o the procurement of f u e l f o r Sierra 

P a c i f i c ' s generating system. S p e c i f i c a l l y , I am responsible f o r 

developing p o l i c y and d i r e c t i o n f o r a l l coal, gas and o i l 

procurement, managing the company's hydro and peaking generation 

and providing s t r a t e g i c d i r e c t i o n f o r an engineering support 

group. I have prepared technical analyses and w r i t t e n testimony 

and have provided l i v e testimony i n regulatory proceedings i n 

C a l i f o r n i a and Nevada. 

I graduated from Temple University i n Philadelphia, 

Pennsylvania i n 1978 wi t h a Bachelor's degree i n Business 

Administration. My primary emphasis was on Finance and 

Marketing. I have also completed numerous industry sponsored 

t r a i n i n g classes i n a l l facets of the industry. 

I began my career as an Economic Analyst f o r L.E. Peabody 

and Associates j.n 1979, performing f u e l t r a n s p o r t a t i o n consulting 

work f o r the u t i l i t y industry. I was involved i n numerous cost 

of service studies f o r u t i l i t i e s entering i n t o r a i l contracts 

during the e a r l y stages of deregulation. I p a r t i c i p a t e d i n f i e l d 



s t u d i e s , economic analyses and r e g u l a t o r y proceedings r e l a t e d t o 

s u p p l i e r p r i c i n g d i s p u t e s . 

From 1984 t o 1989 I served as Contract A d m i n i s t r a t o r f o r the 

C i t y of Colorado Springs, Department of U t i l i t i e s . My 

r e s p o n s i b i l i t i e s i n c l u d e d the a d m i n i s t r a t i o n of a l l f u e l purchase 

and t r a n s p o r t a t i o n c o n t r a c t s , p a r t i c i p a t i o n i n a l l f u e l 

procurement n e g o t i a t i o n s , development of annual f u e l supply 

budgets and a c t i v e management of coal i n v e n t o r y a t two power 

p l a n t s . A key area of r e s p o n s i b i l i t y i n v o l v e d c o o r d i n a t i o n of 

annual c o a l supply s o l i c i t a t i o n s and s u p e r v i s i o n of the economic 

e v a l u a t i o n team. The co a l supply s o l i c i t a t i o n s r e s u l t e d i n new 

c o n t r a c t s w i t h producers i n every major coal basin i n the Western 

United S t a t e s . 

The purpose of my statement i s t o e x p l a i n why the merger of 

the Union P a c i f i c R a i l r o a d ("UP") and the Southern P a c i f i c R a i l 

C o r p o r a t i o n ("SP") w i l l reduce very s u b s t a n t i a l l y the r a i l 

c o m p e t i t i o n p r e s e n t l y a v a i l a b l e t o S i e r r a P a c i f i c ' s c o a l - f i r e d 

e l e c t r i c g e n e r a t i n g f a c i ^ ' t y a t Valmy, Nevada and why the 

trackage r i g h t s t h a t UP and SP propose t o g i v e t o the B u r l i n g t o n 

Northern Santa Fe ("BNSF") are madeguate i n s e v e r a l c r i t i c a l 

r espects t o preserve the c o m p e t i t i o n t h a t now e x i s t s between UP 

and SP w i t h regard t o S i e r r a P a c i f i c . I w i l l a l s o d e s c r i b e the 

c o n d i t i o n s sought by S i e r r a P a c i f i c and the other owner of the 

North Valmy power p l a n t , Idaho Power Company, and e x p l a i n why we 

b e l i e v e t h a t the Surface T r a n s p o r t a t i o n Board ("the Board") 

should not approve the merger unless those c o n d i t i o n s are imposed. 



BACKGROUND OF THE NORTH VALMY STATION 

S i e r r a P a c i f i c and Idaho Power Company j o i n t l y own, on a 

f i f t y - f i f t y b a s i s , North Valmy S t a t i o n , which i s an e l e c t r i c 

g e n e r a t i n g p l a n t l o c a t e d i n n o r t h c e n t r a l Nevada. S i e r r a 

P a c i f x c , as the o p e r a t o r of North Valmy S t a t i o n , manages the 

p l a n t ' s day-to-day o p e r a t i o n s . 

North Valmy S t a t i o n has a gen e r a t i n g c a p a c i t y of 5 30 

megawatts, which i s d i v i d e d evenly between two u n i t s . 

C o n s t r u c t i o n of the p l a n t commenced i n September 1978 and was 

completed i n May 1985 a t a t o t a l c o n s t r u c t i o n c o s t of S550 

m i l l i o n . U n i t I came on l i n e i n December 1981 and U n i t I I came 

on l i n e i n May 1985. 

North Valmy S t a t i o n provides e l e c t r i c i t y t o between 50,000 

and 75,000 S i e r r a P a c i f i c customers throughout n o r t h e r n Nevaaa 

and n o r t h e a s t e r n C a l i f o r n i a , and serves as a g e n e r a t i n g resource 

f f o r Idaho Power customers i n southern Idaho, e a s t e r n Oregon and 

no r t h e a s t e r n Nevada. The area served by the p l a n t i s one of the 

f a s t e s t growing areas i n the United States. Between 1993 and 

1994, f o r example, Nevada was the f a s t e s t growing s t a t e i n the 

United S t a t e s , i n c r e a s i n g i n p o p u l a t i o n a t a r a t e of 5.4 

p e r c e n t . i North Valmy S t a t i o n enabled the e l e c t r i c g e n e r a t i o n 

from the r e g i o n t o move p r i m a r i l y from an o i l and gas basis t o 

coa 1. 

1 Edwin B y e r l y and Kevin D e a r d o r f f , N a t i o n a l and St a t e 
P o p u l a t i o n Estimates: 1990 t o 1994, Current P o p u l a t i o n Reports, 
P25-1127, VI ( 1995) . 

-3-



The two units at North Valmy Station were s p e c i f i c a l l y 

designed to burn low-sulfur, high BTU coal, which i s the primary 

f u e l burned at the plant. When both units are operational, at 

f u l l load, they burn in excess of 200 tons of coal per hour. 

Thus, at f u l l load, the two-unit sta t i o n can consume in excess of 

two m i l l i o n tons of coal per year. A workforce of 105 people 

op3rate and maintain both units - 24 hours a day, seven days a 

week, 365 days a year. 

NORTH VALMY ST&TION'S COAL SUPPLY 

The s i t e of North Valmy S t a t i o n was s e l e c t e d a f t e r an 

exha u s t i v e three-year study. One of the important c o n s i d e r a t i o n s 

i n s e l e c t i n g the s i t e was the f a c t t h a t i t i s s t r a t e g i c a l l y 

l o c a t e d between, and w i t h access t o , the main I m e t r a c k s of two 

competing r a i l r o a d s , UP and SP.i The a v a i l a b i l i t y of t h i s 

c o m p e t i t i o n has not o n l y served t o keep Valmy's r a i l r a t e s 

reasonable but has a l s o given i t considerable f l e x i b i l i t y i n long 

range c o a l procurement. 

Because of i t s l o c a t i o n . North Valmy S t a t i o n has ready 

access t o numerous sources of high BTU, l o w - s u l f u r c o a l from the 

Uinta Basm, which i s m Colorado and Utah. Uinta Basin c o a l i s 

s i g n i f i c a n t l y h i g h e r m BTU content and lower i n s u l f u r content 

than c o a l from any o t h e r r e g i o n i n the United S t a t e s . North 

Valmy S t a t i o n ' s b o i l e r s were designed s p e c i f i c a l l y t o burn c o a l 

i e r v i r g ^ N o r ? h ^ 5 r y " ' ^ r °^ ^""^ ̂ ^^"^ commenced i n 1978, the t r a c k s 
P^J^y^^ o s t a t i o n were owned by SP and the Western 

ursJ^tefm^'^^^O.^""'"^- ^ - - ^ pa^t'o'f^the 
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of t h i s g u a l i t y . As shewn on the map attached t o m i s statement 

as E x h i b i t A, t h e r e are c u r r e n t l y 11 o p e r a t i o n a l mines i n the 

Uint a Basin w i t n i n a p p r o x i m a t e l y 500 r a i l m i l e s of North Valmy 

S t a t i o n ! and 4 more w i t h i n 750 r a i l m i l e s . A s i l l u s t r a t e d on 

E x h i b i t A, 11 of these mines are served e x c l u s i v e l y by SP. Three 

of these mines are served e x c l u s i v e l y by the Utah Railway, whose 

l i n e connects w i t h SP a t Utah Railway J u n c t i o n and which has 

trackage r i g h t s over SP between Utah Railway J u n c t i o n and Provo, 

Utah. l 

North Valmy S t a t i o n a l s o has ready access t o coal from mines 

i n the Hanna Basin and the adjacent Green River - Ham's Fork area 

("Hanna Basin") i n southern Wyoming (see E x h i b i t A). These mines 

are served by UP and are w i t h i n 580 t o 760 r a i l m i l e s from 

Valmy.^ Hanna basin c o a l has a lower BTU and hi g h e r s u l f u r 

1 Those mines w i t h i n 500 r a i l miles of North Valmy S t a t i o n 
i n c l u d e B e l i n a No. 1 & 2, Sk y l i n e 1 & 3, Pinnacle & Aberdeen, 
Star P o i n t , C r a n d a l l Canyon, SUFCO, Dear Canyon No. 1, T r a i l 
Mountain, Cottonwood, Deer Creek, and S o l d i e r Canyon. 

1 Those mines w i t h m 750 r a i l m iles of the p l a n t i n c l u d e 
Roadside, Orchard V a l l e y , Sanborn Creek, and West Elk. 

1 At present the t h r e e mines served e x c l u s i v e l y by Utah 
Railway i n c l u d e Pinnacle & Aberdeen, Star P o i n t , and C r a n d a l l 
Canyon. Under the r e c e n t l y announced s e t t l e m e n t agreement 
between the A p p l i c a n t s and Utah Railway, i f the UP/SP merger i s 
approved, Utah Railway w i l l a l s o o b t a i n access t o Willow Creek, 
T r a i l Mountain, Cottonwood, and Deer Creek mines and w i l l r e c e i v e 
overhead trackage r i g h t s between Utah Railway J u n c t i o n , UT and 
Grand J u n c t i o n , CO. 

1 The UP served mines i n the Hanna Basin i n c l u d e P i l o t B u t t e , 
Jim B r i d g e r , L e u c i t e H i l l s , Black B u t t e , Medicine Bow, and 
Shoshone No. 1. 
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content than most Uinta Basin coal, but i t i s w i t h i n the design 

parameters of North Valmy Station's b o i l e r s . 

There are no closer sources of coal f o r North Valmy Station 

than the Uinta Basin and Hanna Basin mines shown on Exh i b i t A. 

The next closest sources would be mines i n New Mexico c u r r e n t l y 

served by BNSF, which are approximately 1,500 r a i l miles from 

Valmy, and various Powder River Basin ("PRB") mines served by 

BNSF and UP, which are approximately 1,400 miles from Valmy. As 

I w i l l discuss l a t e r , coal from these sources i s not a meaningful 

a l t e r n a t i v e f o r North Valmy Station because of both the distances 

involved and the nature of the coal. 

*̂ Coal Supply and Transportation from the SUFCO Mine. 

Before construction of North Valmy Station even commenced. 

Sierra P a c i f i c sought proposals from and negotiated with a number 

of p o t e n t i a l suppliers of coal. At that t imn most people 

believed t h a t coal would become increasingly more scarce and 

expensive. Accordingly, lenders financing power pr o j e c t s usually 
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reguired, and state and federai regulatory authorities strongly 

.ncouraged, coal-hurning power companies to secure long-term coai 

supply commitments from coal companies. 
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2. coal supply and_Tran3£ortation From th^ BI..,, Butte Min^. 

North Valmy Unit I I came on l i n e i n May 1985 and with i t 

came the need to increase the plant's current coal supply. 

Sierra P a c i f i c and Idaho Power considered and negotiated with 

several p o t e n t i a l suppliers. 

-9-



The UP/SP merger w i l l e l i m i n a t e c r i t i c a l r a i l c o m p e t i t i o n t o 

North valmy S t a t i o n . As noted above, the p l a n t was s t r a t e g i c a l l y 

i o c a t e d t o reap the b e n e f i t of s e r v i c e from competing r a i l r o a d s . 

North Valmy S t a t i o n i s between t h r e e and s i x hundred miles from 

any v i a b l e c o a l supply source. Because of these long s h i p p i n g 

d i s t a n c e s , t he o n l y economicaiiy f e a s i b l e method of 

t r a n s p o r t a t i o n i s by r a i l . o t h e r coal t r a n s p o r t a t i o n modes 

u t i l i z e d elsewhere i n c l u d e barge, s l u r r y p i p e l i n e and t r u c k . 

Since North Valmy S t a t i o n i s l o c a t e d i n a very a r i d area, barge 

and s l u r r y o p t i o n s are not f e a s i b l e due t o lack of water. 

Trucking c o u l d be used i n emergencies but because of the long 

d i s t a n c e between the m̂ .nes and the p l a n t , i t i s not an 

economically f e a s i b l e a l t e r n a t i v e . R a i l s e r v i c e i s the on l y 

r e l i a b l e , c o s t e f f e c t i v e method of moving North Valmy S t a t i o n ' s 

c o a l supply. 

At 

present those c o n t r a c t s w i l l r e q u i r e North Valmy s t a t i o n t o 
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o b t a i n most of i t s coal from those mines f o r the next few years 

When those c o a l c o n t r a c t s e x p i r e or a r t otherwise t e r m i n a t e d , 

however, r a i l c o m p e t i t i o n w i l l again be c r i t i c a l t o the p l a n t . 

That c o m p e t i t i o n w i l l be c r i t i c a l i n two res p e c t s . F i r s t , 

r a i l c o m p e t i t i o n w i l l enable North Valmy S t a t i o n t o secure 

reasonable r a i l r a t e s . Second, and j u s t as imp o r t a n t , r a i l 

c o m p e t i t i o n w i l l a l l o w North Valmy S t a t i o n t o o b t a i n reasonable 

coal p r i c e s . The mere sources of c o m p e t i t i v e supply a u t i l i t y 

has a v a i l a b l e t o i t , the b e t t e r able i t w i l l be t o n e g o t i a t e 

reasonable p r i c e s w i t h i t s s u p p l i e r s . 

The proposed merger w i l l e l i m i n a t e the c o m p e t i t i v e r a i l 

s e r v i c e o p t i m s t h a t North Valmy S t a t i o n would otherwise have 

unless the Board imposes p r o t e c t i v e c o n d i t i o n s t o preserve those 

o p t i o n s . 

ISE_APPLICANT'S SETTLEMENT ACPP^MEKT WITH BNSF WILL NOT PRPRPRVP 
THE RAIL COMPETITTOK ^^r^ri^ABllT-'^ri^^^^^l^— 

The A p p l i c a n t s ' Settlement Agreement w i t h BNSF w i l l not 

preserve the r a i l c o m p e t i t i o n p r e s e n t l y a v a i l a b l e t o North Valmy 

S t a t i o n because the agreement i s d e f i c i e n t m s e v e r a l b a s i c 

r e s p e c t s . F i r s t and foremost i s t h a t i t does not g i v e the BNSF 

access t o mines i n the Uinta Basin now served by SP.^i 

A c c o r d i n g l y , the c H - way BNSF could serve North Valmy S t a t i o n 

would be t o (1) t r a , s p o r t coal from the PRB; (2) d e l i v e r c o a l 

_ I n the Umta Basin (UT) , those mines i n c l u d e Deer Creek 

or!a?n m?;. ; ̂ "'̂  Cottonwood. I n the Uinta Basin (CO) , SP 
a^d i e s t E^k. o r c h a r d V a l l e y , Sanborn Creek, Roadside, 
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from mines i n t h e Uinta Basin i n t w o - l i n e s e r v i c e w i t h UPSP, or 

(3) d e l i v e r c o a i from the few mines i n the Uinta Basin served by 

Utah Railway i n t w o - l i n e s e r v i c e w i t h Utah Railway. As I 

d e s c r i b e more f u l l y below, none of these o p t i o n s o f f e r s a 

meaningful c o m p e t i t i v e replacement f o r SP. 

1• Powder River Basin Coal I s Not a Competitive Substitute for 
Uinta Basin Coal for North Valmv Station. 

Powder River Basin coal i s not a c o m p e t i t i v e s u b s t i t u t e f o r 

Uinta Basin c o a l f o r two reasons. F i r s t , the sheer d i s t a n c e of 

PRB coal from North Valmy S t a t i o n makes i t p r o h i b i t i v e l y c o s t l y 

and not e c o n o m i c a l l y f e a s i b l e t o t r a n s p o r t i t t o the p l a n t . The 

SUFCO mine a t Sharp, Utah i s 456 miles t o North Valmy S t a t i o n . 

Other mines i n the Uinta Basin are l o c a t e d between 500 and 750 

miles away. The c l o s e s t PRB mines, however, are a t l e a s t t w i c e 

as f a r from Valmy, at d i s t a n c e s between 1,600 and 1,800 m i l e s . 

The second reason PRB coal i s not a c o m p e t i t i v e s u b s t i t u t e 

f o r Uinta Basin coal i s because the g u a l i t y of PRB c o a l i s 

i n c o m p a t i b l e w i t h North Valmy S t a t i o n ' s b o i l e r s , the m o d i f i c a t i o n 

of which would r e g u i r e m i l l i o n s of d o l l a r s . Indeed, the 

A p p l i c a n t s ' coal w i t n e s s , R'.chard G. Sharp, agrees t h a t , because 

of the d i f f e r e n c e s i n g u a l i t y , PRB coal i s not u s u a l l y 

i n t e r c h a n g e a b l e w i t h Uinta Basin c o a l . I n h i s V e r i f i e d Statement 

he s t a t e s : "Because most u t i l i t y g e n e r a t i n g p l a n t s are designed 

t o burn a s i n g l e , c o n s i s t e n t c o a l , and the [ U i n t a Basin] c o a l i s 

g u i t e d i f f e r e n t than the [PRB] c o a l , most coal users have opted 
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: i s 

f o r one or the other t y p e . " - Because of the r e l a t i v e l y lower 

r a i l h e a d cost of PRB c o a l , s i e r r a P a c i f i c conducted an analys: 

of whether North Valmy S t a t i o n could use PRB c o a l , but we 

concluded t h a t numerous b o i l e r design i n c o m p a t i b i l i t i e s precluded 

such use. 

T y p i c a l l y , PRB coal i s lower i n o v e r a l l g u a l i t y than North 

Valmy S t a t i o n ' s e x i s t m g s u p p l i e s a t SUFCO and Black B u t t e mines, 

i n c l u d i n g lower h e a t i n g value, higher moisture, and a h i g h e r 

s u l f u r t o h e a t i n g value. Using PRB coal i n a d d i t i o n t o or i n 

place of the p l a n t ' s e x i s t i n g c oal supply would r a i s e issues 

r e g a r d i n g p l a n t performance, e f f i c i e n c y , maintenance, emissions, 

r e l i a b i l i t y , a v a i l a b i l i t y and c a p a c i t y . For example, the higher 

moisture content of t y p i c a l PRB coal would a f f e c t b o i l e r 

e f f i c i e n c y . H o t t e r primary a i r i s r e g u i r e d t o dry the c o a l 

s u f f i c i e n t l y f o r e f f e c t i v e p u l v e r i z a t i o n and optimum combustion, 

r e s u l t i n g i n reduced b o i l e r e f f i c i e n c y . P r e l i m i n a r y analyses 

i n d i c a t e t h a t using t h i s h i g h e r moisture coal would r e s u l t i n a 

1.5 t o 2.0 percent decrease i n b o i l e r e f f i c i e n c y below t h a t 

experienced w i t h Black Butte c o a l , which i s c u r r e n t l y our h i g h e s t 

moisture coal supply. 

A c o a l ' s moisture c o n t e n t , as w e l l as i t s g r m d a b i l i t y , 

p lays an i m p o r t a n t r o l e i n - e f f e c t i v e p u l v e r i z a t i o n . M a i n t a i n i n g 

an optimum f u e l t o a i r r a t i o , as w e l l as a high l e v e l of 

p u l v e r i z e r performance, i s d i r e c t l y a f f e c t e d by m o i s t u r e and 

7T Statement of Richard G. Sharp, A p p l i c a t i o n , Volume 
I I , p. 682. 
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g r i n d a b i l i t y . T his i s e s s e n t i a l f o r burner s t a b i l i t y . I t i s 

al s o e s s e n t i a l f o r reaching designed fineness l e v e l s , and f o r 

p r o v i d i n g r e l i a b i l i t y i n the m i l l s . A r e d u c t i o n i n g r i n d a b i l i t y 

w i l l i n crease primary a i r flow reguirements i n order t o c i r c u l a t e 

more volume i n s i d e the p u l v e r i z e r u n t i l i t reaches t he designed 

f i n e n e s s l e v e l . 

PRB c o a l has a lower h e a t i n g value t o s u l f u r c o n t e n t r a t i o , 

which leads t o increased s u l f u r d i o x i d e p r o d u c t i o n . While 

abs o l u t e s u l f u r c o n t e n t i s e g u i v a l e n t t o some of our e x i s t m g 

s u p p l i e s , because of the lower heat content, emissions wou .d 

increase. Increased emissions would be i n t o l e r a b l e i n today's 

environment. 

The lower h e a t i n g value would also r e g u i r t a l a r g e r volume 

t o achieve the same o u t p u t . S p e c i f i c concerns w i t h the l a r g e r 

volume i n c l u d e the l o g i s t i c s of handling a d i s s i m i l a r c o a l 

supply, b l e n d i n g d i f f e r e n t c o a l s , measuring the amounts of each 

coal burned and c a l c u l a t i n g the corresponding h e a t i n g values. I n 

a d d i t i o n , the r e d u c t i o n i n he a t i n g value i n v o l v e d i n burning PRB 

coal versus our e x i s t i n g supply i n the Uinta Basin would r e g u i r e 

North Valmy S t a t i o n t o use a l l four m i l l s f o r each u n i t (the 

p l a n t i s c u r r e n t l y using t h r e e of the fo u r m i l l s on each u n i t ) . 

This would prevent r o u t i n e maintenance on the m i l l s and could 

c o n t r i b u t e t o reduced p l a n t a v a i l a b i l i t y . 

2 RNRP'3 Two-Line Haul w i t h UPSP I s Not a Co m p e t i t i v e 

^ T T ^ t i t u t e for T i n g l e Line Service to North Valmy Station 

As Mr. Crowley s t a t e s i n h i s V e r i f i e d Statement, BNSF's twc-

l i n e haul w i t h UP/SP does not preserve c o m p e t i t i o n t o North Valmy 
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s t a t i o n . Mr. Crowley bases h i s conclusions on the f a c t t h a t 

t h e r e i s l i m i t e d t r a f f i c a v a i l a b l e t o BNSF f o r movement over the 

Ce n t r a l C o r r i d o r t o North Valmy S t a t i o n , BNSF does not have an 

op e r a t i n g plan or the i n f r a s t r u c t u r e i n place t o operate 

e f f e c t i v e l y i n the C e n t r a l C o r r i d o r , and the compensation t h a t 

BNSF must pay UP/SP under the Settlement Agreement i s too high t o 

make BNSF an e f f e c t i v e c o m p e t i t o r . 

3 • BNSF'S Two-Line Haul With v t ^ t i Pailwav I s Not P Competitive 
S u b s t i t u t e f o r S i n g l e - L i n e Service t o North valmv S t a t i o n 

BNSF's j o i n t s e r v i c e w i t h the Utah Railway does not preserve 

c o m p e t i t i o n t o North Valmy S t a t i o n . According t o Mr. Crowley, 

t w o - l i n e s e r v i c e by BNSF and the Utah Railway i s i n f e r i o r t o and 

not c o m p e t i t i v e w i t h s i n g l e - l i n e s e r v i c e by UP/SP. P r i m a r i l y , 

the s i g n i f i c a n t d e f i c i e n c i e s l i e i n the f a c t t h a t BNSF cannot be 

an e f f e c t i v e c o m p e t i t o r i n the C e n t r a l C o r r i d o r , t h a t the 

universe of mines w i t h c o m p e t i t i v e r a i l access a f t e r the merger 

w i l l have dwindled t o merely 5 mines from a pre-merger number of 

25, and t h a t f a c t o r i n g i n two r a i l r o a d p r o f i t s versus a s i n g l e 

p r o f i t w i l l p r e t t y much guarantee j r a t e increase f o r North Valmy 

S t a t i o n . 

TO ENSURE THAT COMPETITION IS PRESERVED. THE BOARD MOST CONDITION 
THE MERGER ON THE APPLICANTS' ENABLING ANOTHER RAILROAD TO 
DELIVER COAL TO North Valmv S t a t i o n IN SINGLE LINE SERVICE FROM 
ALL MINES NOW SERVED BY SP AND AT REASONABLE RATES. 

For a l l the reasons discussed. S i e r r a P a c i f i c and Idaho 

Power b e l i e v e t h a t the Beard should not approve the UP/SP merger 

unless i t c o n d i t i o n s t h a t approval on the A p p l i c a n t s ' p r o v i d i n g 

another r a i l r o a d w i t h t h e a b i l i t y t o p r o v i d e s i n g l e - l i n e s e r v i c e 
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I 

t o North Valmy S t a t i o n from a l l of the mines i n Colorado and Utah 

now served by SP. Only t h a t c o n d i t i o n would prevent a 

s u b s t a n t i a l r e d u c t i o n i n the c o m p e t i t i o n now a v a i l a b l e t o the 

p l a n t . Furthermore, i t i s e s s e n t i a l t h a t such o t h e r r a i l r o a d not 

be r e g u i r e d t o pay more than 1.48 m i l l s per gross t o n m i l e f o r 

such r i g h t s . 

There are s e v e r a l r a i l r o a d s capable of p r o v i d i n g such 

s e r v i c e . BNSF, of course, i s one. Utah Railway, Montana R a i l 

L i n k , Wisconsin C e n t r a l are othe r s . I f the Board agrees t h a t the 

c o n d i t i o n s reguested f o r North Valmy S t a t i o n are warranted. 

S i e r r a P a c i f i c and Idaho Power b e l i e v e i t i s n e i t h e r necessary 

nor a p p r o p r i a t e f o r the Board a t t h i s time t o s p e c i f y which 

r a i l r o a d should p r o v i d e the s e r v i c e . We b e l i e v e t h a t , c o n s i s t e n t 

w i t h the I n t e r s t a t e Commerce Commission's d e c i s i o n s i n recen t 

cases, the Board should impose the c o n d i t i o n s reguested and a l l o w 

S i e r r a P a c i f i c and Idaho Power t o s e l e c t the a p p r o p r i a t e c a r r i e r 

and n e g o t i a t e the p r e c i s e terms of the s e r v i c e w i t h t h a t c a r r i e r 

and the A p p l i c a n t s , s u b j e c t t o recourse t o the Board i n the event 

the p a r t i e s are unable t o reach agreement.|i 

The c o n d i t i o n s we seek are l i m i t e d and narrowl y t a i l o r e d t o 

remedy the c o m p e t i t i v e harm we have i d e n t i f i e d . They would only 

enable a r a i l r o a d o t h e r than the A p p l i c a n t s t o move coal t o North 

Valmy S t a t i o n from mines p r e s e n t l y served by SP. They would not 

!1 The Board should understand t h a t we do not o b j e c t t o the 
A p p l i c a n t s ' Settlement Agreement w i t h BNSF, which those p a r t i e s 
are f r e e t o e n t e r m t o i n any event. Our p o i n t i s t h a t i s does 
not go f a r enough t o remedy the loss of c o m p e t i t i o n t h a t t h e 
merger w i l l cause t o North Valmy S t a t i o n . 
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authorize such other r a i l r o a d to move coal from those mines to 

other destinations, and therefore they would not enhance t̂ ^ ^ 

competition service to those mines i n ways unrelated to e f f e c t s 

of the merger. 

Nor w i l l the conditions we seek i n any way undermine the 

benefits of the merger to the Applicants. They w i l l simply 

ensure th a t the Applicants w i l l be subject to the same 

competitive r e s t r a i n t s on the rates and service they provide to 

North Valmy Station a f t e r the merger as UP and SP are subject to 

today. I f , a f t e r the merger, Applicants continue to o f f e r better 

rates and service from UP o r i g i n mines than another r a i l r o a d 

o f f e r s from SP o r i g i n mines, the trackage r i g h t s we reguest would 

go unused and would have no e f f e c t on UP's business. Granting 

those r i g h t s w i l l not undermine whatever competitive advantages 

UP may have over SP and SP o r i g i n mines today; Applicants would 

have the same advantages over another r a i l r o a d a f t e r the merger. 

Granting those r i g h t s simply ensures that the merger w i l l not 

eliminate an important competitive r e s t r a i n t that has kept, and 

w i l l continue to keep, Applicants' rates and services to North 

Valmy Station reasonable. 
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VERIFICATION 

I , Jeffery W. Hill, under penalty of law, certifv' that I have read the 

foregoing statement, that I know its contents and those contents are true 

correct as stated. Executed on March 1996. 

e 
Hill 
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Mme 

1 
-> 

3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
1.3 
14 

15 
16 
17 
18 

19 
20 

21 
"''> 

23 
24 
25 
26 
27 
28 
29 
30 
31 
32 

Basm, Mme 

Powder River Basic ('W"V) 

Bucks km 
Rawhide 
Dry Foric 
Eagle Butte 
Cab alio 
Belle Ayr 
Caballo Rojo 
Cordero 
Coal Creek 
Jacobs Ranch 
Black Tbunder 
North .Antelope 
Rochelle 
.Antelope 

Pilot Butte 
Jun Bndger 
Leuate Hills 
Black Butte 

Hanna (WY) 

Medicme Bow 
Shoshone No. 1 

mnta-OLD 

Belina No 1 & 2 
Skyline 1 & 3 
Willow Creek 
Pinnacle & .Aberdeen 
Star Pomt 
Crandall Canyon 
SLTCO 
Bear Canyon No I 
Trail Mountam 
Cottonwood 
Deer Creek 
Soldier Canyon 

Mine 
Number 

34 
35 
36 

37 
38 
39 
40 
41 

42 
43 

44 
45 
46 

Uinta rrO^ 

Roadside 
Orchard Valley 
Sanborn Creek 
West Elk 

Green River rCO) 

Colowyo 
Eagle 5 & 6 
Trapper 
Seneca 
Foidel Creek 

Ratoo (CQ) 

Southfield 
Basm Resources 

San Juan (NiVl) 

York Canyon 
McKmley 
Lee Ranch 
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I . INTRODl CTION 

My name ,s Thomas D Crowley I am an economist and President of the economic 

consulting firm of L.E. Peabody & Associates, Inc The firm's offices are located at 1321 

Cameron Street. Alexandria. V.rgima 22314. My qualifications and experience are attached 

to Lhis venfied statemem as Appendix A. 

If the UPC/SPRC merger application is approved in its present form. Sierra Pacific Power 

Company and Idaho Power Company ("Sierra/Idaho") will lose all existing competitive rail 

alternatives tc their North Valmy Generating Station ("Valmy"). Sierra/Idaho, therefore, are 

requesting the Surface Transportation Board ("STB") to condition its approval of the merger by 

requinng the merged UPC/SPRC to grant another nil carrier access by way of trackage rights 

to all presentiy served SP mines in Utah and Colorado, at a compensation rate not exceeding 

1.48 mills per gross ton mile Additionally. Sierra.Tdaho are requesting the STB to follow the 

procedures it has used in the past when imposing a trackage rights condition, whereby the STB 

would grant the requested condition and allow Sierra/Idaho to negotiate a separate agreemem 

with the rail earner thai provides the most competitive single-line access to Valmy. 

Between 1981 and loday. Sierra Idaho, in Moving coal to Valmy. has benefitted from the 

competition of the two rP-'roads that scnc Valmy. namely the Umon Pacific Railroad Company 

("UP") and the Southem Pacific Transportation Company ("SP"). 

Lnion Pacific Corporation , -L PC-i W h e m Pacific Rajl Corporation ("SPRC"). 
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I have been asked by Sien-a/Idaho to review the Railroad Control and Merger Application 

filed by UPC and SPRC in Finance Docket No. 32760, and evaluate its impact on Sien-a/Idaho's 

existing competitive options, as well as Sierra/Idaho's future ability to negotiate market 

transportation rates and conditions for moving coal to Valmy. In evaluating the proposed 

merger. I have considered Sierra.'Idaho's pnor rail transportation negotiations. I have also 

analyzed Sierra/Idaho's rail transportation options before and after the merger in order to 

determine if the competitive simaiion Sierra/Idaho presently enjoy will cominue if the merger 

is approved without conditions. 

My analysis is organized below under the following headings: 

II Background 

III. Summar\ And Findings 

IV. Existmg Rail And Coal Supply Competition To Vaimy 

V. UP/SP's Agreements With Oiher Pvailroads Do Not Preserve 
Competition To Valm\ 

VI Request For Conditions 
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11 BACKGROUND 

Sierxa/Idaho s .North Valmy Sca.ion ("Valmy-) is a ,w„-um,. 530 megawa,,. coal.f.rcd 

generaung stanon loca.ed between W^emucca and Banle Mou„u>,n. Nevada. Valmy ,s served 

by rwo compenng ra.lroads. UP and SP Valmy's loca.io,, provides both or.g.n and des,„.„o„ 

compe„„on •„ the plan. W.th .he op„on of purchasmg coal from m.nes loca.ed e,U,er on UP 

or SP. plus add,.,onal op„on of having eimer railroad deliver U,e coal .„ Valmy. s.erra/ldaho 

have promced effecvc compe„„„„ be.ween both Ae coal supphers and U,e railroads 

Exhibi.JTDC.l) shows .he geograph.c in.errela.ionship beiween *e coal bas.ns and the 

al.ema.,ve ra„ rou.es ,o Valmy . wh.ch has allowed U,e plan, .„ cap.ulae on .,s s.ra.egic 

loca.,on The coal f.elds and ..e ra,l l.nes dep.c.ed in U,e schema.ic co„s.,m.e the em.re 

econ„m,cally feas.bic area from wh,ch S.erxa/ldaho can purchase and .ranspon coal .o Valmy 

A. SIERRA/IDAHO S COAL 
TRANSPORTATln-. xrv . . ,y 

In June 1980. approx.ma.ely on, year before Valmy s Uni, 1 was scheduled .0 begin 

opera.,ons. S,erra/ldaho commenced ncg„.,a.,ons w.U, .„o possible or.g.n ra.lroaas. Denver & 

Rio Grande Wes.em Ra,l,oad Compinv CDRGW-)! and I'P „„„ „ u, . 
I L îxvj.. f- anc Li', and two possible des.ma.ion 

carriers. Western PacHc Ra„r..d Company ,-wp->. and SP. to secure compet.t.ve ra.l 

.ranspona„on .o Valmy Table I K,„w summanzes .he his.ory of tf,e nego.iai.ons and 

proposals tha. resul.ed ,n S.erra Idaho obu.n.ng a ur.ff rate from Ae comb.na.,on of UP/WP 

DRGV.' IS curreniK pin cf SP 
^ P IS curreniK pan of L P 
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B. SIERRA/IDAHO'S COAL 
SITPLV CONTRACTS 

As I will demonstrate in the remainder of my venfied statement, if approved without the 

conditions requested by Sierra/Idaho, the merger of the UP and SP will effectively eliminate 

Sierra'Idaho's ability to continue to obtain competitive transporution rates for the movement of 

coal to Valmv 



III. SLAfMARY \NT) nNDING*) 

The following summary and findings are denved from my anaiysis ot the November 1995 

Railroad Comrol and Merger Application filed by UP and SP My summary and findings are 

supponed by the analyses contained in the balance of m> venfied statemem and accompanying 

exhibits. 

E.xisting Conditions 

• Sierra/Idaho in the past have obtained transportation rates and services 
by utilizing the leverage of access to two rail earners. UP and SP. in the 
origin coal fields and at Valmy. 

• SP has access to sixteen (16) coal loadout facilities in the Uinta and 
Green River Basins that have similar coal quality and transponation 
charactenstics as coal currently bumed at Valmy. 

In "head-to-head" situations, the UP and SP bid aggressively for coal 
business from the Uinta. Gi-een River and Hanna Basins 



I T SP Agreements With Other Railroads 

• The UP/SP-BNSF .Agreement does not replace the existing UP and SP 
competition to Valmy. 

• There is limited traffic available to BNSF for movement across the 
central comdor. 

• BNSF does not have an operating plan or the infrastructure in place to 
operate effectively in the central corridor. 

• The economic rents that BNSF wiil have to pay l.'P/SP to operate over 
the central comdor will place mem at an economic disadvantage. 

• BNSF served origin coals fields are too far away from Valmy to be 
competitive 

• The UP/SP-UTAH Agreement ts dependent upon BNSF and therefore is 
not an effective replacement of existing UP and SP competition to 
Valmy. 

• The universe of mines available to Sienu Îdaho will shrink from the 
curreni 25 to only 5 if the merger is approved without the requested 
conditions. 

• The combination of UTAH and BNSF as the competitive replacement 
will almost guarantee a rate increase for Sierra Idaho rather than a rate 
decrease suggested b> the 1994 transportation market. 

Requested Conditions 

• In order for Sierra Idaho to mamtam us pre-merger status quo at Valmy. trackage rights 
over the curreni SP lines should he granted to Sien-a/Idaho as a condition of the merger. 

• The trackage nghts requested arc applicable over SP lines between the existing coal 
ioadoui facilities and Valm> 

• The tiackagc nghts agreement requested would be an arms-length transaction, designed 
sole!) to ensure Sierra. Idaho's continued pre-merger competitive status. As such. 
coT.pcnsaiion for the trackage ngl is should be limited to Sierra/Idaho's pro-rata volume 
share o*' return on investment and maintenance of the involved rail line. 
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• Specifically, the trackage nghts compensation should equal 1.48 mills per ?ross ton-mile 
at 4095 levels, and should be adjusted quarterly beginning 1096 based on the change 
in the RCAF-A. ^ 
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^ EXISTING RAIL AND COAI SUPPLY rONtPETmnv TO V A I v^y 

By defimtion. there is competition in rail transportation service to Valmy because Valmy 

represents a classic "Competitive Poim".̂  Competition exists because both the UP and SP serve 

Valmy and both the UP and SP have access to coal loadouts that meet Valmy's coal 

specifications. 

quality charactenstics of the coal Sien^Idaho purchased from each mine in 1994. 

Sierra/Idaho ship coal from SUFCO Mine and Black Butte Mine via the UP to Salt Lake 

City enroute to Valmy The distance from the SUFCO Mine in Utah to Valmy is 456 miles. 

The distance from the Black Butte Mine m souihem Wyoming is 618 miles. A schematic ofthe 

rail routes to Valmy is presented in Exhibit_(TDC-2). 

A •Compciiiive Poini- is defined a.s •^ poini at which two or more [ransponaiion lines compete for the 
movement ol traffic" (Joseph L Cavinaio. Tran:^ananon Logistics Dicnonan (Washington. D.C The 
Traffic Service Corporation. 1982) 53i 
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In the Uinta and Green River Basins in Utah and Colorado, SP serves at least sixteen (16) 

mines with coal quality characteristics comparable to the coal quality characteristics of the 

SUFCO and Black Butte mines The simple average quality characteristics of the mines in the 

Uinta and Green River Basins that are served by SP are summarized in Table 3 below. 

Table 3 
Quality Characteristics Of .Mines Located 

In Linta and Green River Ba<;ins And SprvfH Rv <:P 

Heat 
Content 

1 Mine (Btu'Lb) 

Ash 
Content 

(%) 

Sulfur 
Content 

(%) 

Sulfur 
Dioxide 
Content 

(Bm/Lb.) 
(1) (2) (3) (4) (5) 

1 Uinta Basin - Utah 
(seven mines) 11.820 9.7% 0.5% 0.82 

2 Uinta Basin - Colorado 
(four mines) 11.693 8.8% 0 5% 0.91 

3 Green River Basin • Colorado 
(five mines) 10.543 8.0% 0.4% 0.81 1 

Stvjrce E».hihii i TDC 3 i I 
B> companng the coal qualiiv charactenstics of the SUFCO and Black Butte mines as 

summarized in Table 2 ab<ive. to the coal quality characteristics of SP served coal mines in the 

Uinta and Green River Basins thai arc served by f P and summarized in Table 3 above, it is 

apparent that all of these ci^is arc compat.i !c. interchangeable and could be used to generate 

elcctricitv at Valmv 
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TAC rail distance from each of the sixteen (16, mines identified m Table 3 to Valmy is 

comparable to the rail distance via UP from SUFCO and Black Butte to Valmy. which is a 

further indication of the competitive conditions that exist for coal destined to Valmy Table 4 

below comperes the rail line-haul miles from SUFCO and Black Bune to Valmy via UP to the 

rail line-haul miles from the SP mines located in the Uinta and Green River Basins. 

Table 4 
Comparison Of Rail Miles From 

I T and SP Ser>ed Coal Origins To Valmv 

Mine 
(I) 

I T Served 

: SUFCO 

2 Black Butte 

SP Served 

1 Simple Average of 7 Uinta. 
Utah Mines 

2 Simple Average of 4 Uinta. 
Colorado Mines 

5 Simple Average of 5 Green 
River. Colorado Mines 

Source EoJiibti iTDC-6) 

Rail Distance 
To Valmv 

(2) 

456 

618 

486 

725 

899 


