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Public Record 

Rc: Finance Docket No. 32760. Union Pacific Corporation, et al. -- Control 
and Merger -- Southem Pacific Rail Corporation, et ai. 

Dear .Secretary Williams; 

Enclosed Ibr filing in the nb<ne-captioned proceeding are the original and twenty-five (25) 
copies of the Reply of The Burlington Northem and Santa Fe Railway Company to Petition of 
Entergy Services. Inc. and Entergy Arkansas. Inc. for Enforcement of Merger Condition (BNSF-88). 
Also enclosed is a 3.5 inch disk containing the text ofthe pleading in WordPerfect 6.1 format. 

' would appreciate it if you \sould date-stamp the enclosed extra copy of this submission 
and return it to the messenger for our files. I hank you for your assistance. 

Sincerely. 

Erika Z. Jones 
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Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

TO PETITION OF ENTERGY SERVICES, INC. 
AND ENTERGY APxKANSAS, INC:. FOR 

ENFORCEMENT OF MERGER CONDITION 
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Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 
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2500 Lou Menk Drive 
Third Floor 
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BNSF-88 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

REPLY CF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

TO PETITION OF ENTERGY SERVICES, INC. 
AND ENTERGY ARKANSAS, INC. FOR 

ENFORCEMENT OF MERGER CONDITION 

The Burlington Northern and Santa Fe Railway Company ("BNSF") hereby replies 

to the Petition of Entergy Services, Inc. and Entergy Arkansas, Inc. (collectivoly referred 

to as "Entergy") for Enforcement of Merger Condition in this proceeding. In its Petition, 

Entergy seeks an order from the Board modifying the trackage rights which BNSF 

received pursuant to the conditions Imposed by the Board on its approval of the merger 

of Union Pacific Railroad Company ("UP") and Southern Pacific Transportation Company 

("SP") in Finanre DocKet No. 32760, Decision No. 44 (served August 12, 1996). 

Specifically, Entergy requests that BNSF's trackage rights be modified to enable 

BNSF to provide service to Entergy's White Bluff Steam Electric Station ("White Bluff 

Plant ) near Redfield, AR, northwest of Pine Bluff, AR. The plant was served prior to tht. 



UP/SP merger only by UP This sen/ice would be provided via a spur to be construcied 

by Entergy from the plant to a point on a former SP line known as the "Arsenal Lead" 

that runs near the plant. Entergy bases its Petition on the build-out provision of the 

Applicants' Settlement Agreement with the Chemical Manufacturers Association ("CMA") 

which, as modified by the Board, grants trackage rights to BNSF to serve a build-out 

constructed by any sole-served shipper on UP that had a pre-merger build-out option to 

SP (and vice versa). 

In response to this first ocu. when a shipper seeks to utilize the build-in/build-out 

condition, UP has taken a position- in opposition to the shipper's efforts which not only 

threatens to undercut the effectiveness of that condition in preserving pre-merger 

competition, but which is also based on a position directly contrary to Interstate Commerce 

Commission and STB precedent. Accordingly, as established below, Entergy's Petition 

should be granted. 

ARGUMENT 

I. The Build-ln/Build-Out Condition 

On August 12, 1996, the Board approved the proposed merger of UP and SP. In 

so doing, the Board imposed a number of conditions on the merger, including the April 18, 

1996 settlement agreement between UP/SP, BNSF and the CMA, as tnyt agreement was 

modified by the Board. 

- The descnptions of UP s position with respect to the question of BNSF access to the 
proposed ouild-cut point are taken from UP's August 31, 1999 Opposition to the separate 
Petition f j r Exemption which Entergy filed with respect to the construction of the new spur 
in Finance Docket No. 33782. 



Paragraph 13 of the settlement agreement with CMA (hereinafter referred to as the 

"CMA Agreement") provides that BNSF will be granted any trackage rights that may be 

necessary for BNSF to reach a build-in/bulld-out point. In its decision approving the UP/SP 

merger, the Board modified paragraph 13 ofthe CMA Agreement in a number of ways. As 

modified by the Board, paragraph 13 applies to any situation in which a shipper has a 

facility that, pre-merger, was solely served by UP but could have built out to a point on SP, 

and vice versa. The Board stated that: 

The CMA agreement provides a post-merger procedure by 
which a CMA member can raise a claim that the merger 
depriveo it of a build-in/build-out option. We require as a 
condition that this procedure be modified in two ways: first, by 
making this procedure applicable to all shippers; second, by 
removing the time limit to which this procedure is subject. 
These modifications will allow BNSF to replicate the 
competitive options now provided by the independent 
operations of UP and SP. We further clarify that a shipper 
invoking this procedure need not demonstrate economic 
feasibility; the only test of feasibility is whether the line is 
actually constructed. Any technical disputes with respect to the 
implementation of this build-in/build-out remedy may be 
resolved either by arbitration or by the Board. 

Decision No. 44 at 146. 

In a subsequent decision, the Board confirmed that the build-in/build-out condition 

would enable BNSF to access a shipper which constructed a build-in/build-out to a UP line 

which is parallel to a SP line (or vice versa) even though BNSF did not have trackage rights 

over the UP line. Specifically, the Board noted tnat: 

CMA Paragraph 13 pro-ides that BNSF w:li be granted any trackage rights 
that may be necessary for BNSF to reach the build-in/build-out point. CMA 
is therefore wrong in suggesting . . . that a build-in/build-out cannot run to a 
parallel line over which BNSF does not have trackage nghts. 

Decision No. 61 at 14 n. 35. 



As noted above, the purpose of the build-in/build-out condition was to preserve the 

indirect competition provided by UP lor SP) to shippers located on the lines of the other 

merging carrier, and the Board intended for the condition to have a broad application. See 

Decision No. 44 at 106 (the condition applies "to aH shippers with physically feasible [build-

in/build-out] connections") (emphasis original). Indeed, during the proceeding, UP 

represented that it was the intention of the Applicants to preserve all ire-merger 

competition - both direct and indirect - and that the build-in/bulld-out condition of the CMA 

Agreement was designed to help achieve that result. See, e.g., Applicants' Brief (UP/SP-

260) at 8 ("The steps agreed upon with CMA. together with other steps taken by Applicants 

resolve any conceivable question as to the effectiveness of the BN/Sjnta Fe settlement in 

preserving competition"). While the Board ultimately determined that the build-in/build-out 

provision of the CMA Agreement needed to be broadened in order to more completely fulfill 

that goal, it was the expressed intention of UP and SP tfiat the build-in/build-out condition 

(as well as all other such competition-preserving conditions) should be interpreted and 

applied in a manner which would fully and completely enable BNSF to replicate all pre­

merger competition. UP should be held to that stated intention. 

II. Application of the Build-in/Build Out C ndition to tht White Bluff Plant 

The dispute between Entergy and UP concerning whether BNSF should be provided 

with trackage hghts to enable it to serve a build-out by Entergy to tne Arsenal Lead 

northwest of Pine Bluff does not turn on the interpretation of the bulld-in/huild-out condition 

itself. Indeed, both parties are in general agreement with the proposition that BNSF is 

entitled to whatever trackage rights are necessary to enable BNSF to replicate the 



con-petitive build-in/build-out options provided by SP (or UP) prior to the merger. See 

Entcirgy's Petition at 17; UP's Opposition to Construction Petition at 4. 

The dispute instead centers on whether before the merger SP could have in fact 

served a build-out from the White Bluff Plant to the Arsenal Lead In this regard, UP 

asserts that SP could not have sen/ed a pre-merger Entergy build-out to the Arsenal Lead 

and therefore that BNSF is not entitled to trackage nghts to reach such a build-out now.-

UP's position is based primarily on the argument that, in connection with a mid-1980's 

relocation of SP's line in downtown Pine Bluff in order to relieve traffic congestion and 

improve safety, SP agreed to restrict its use of the Arsenal Lead to serving exisiing 

customers on the Lead. In particular, UP argues that, in return for being allowed to relocate 

its line in downtown Pine Bluff and to use MP's (now UP's) mainline in downtown Pine Bluff 

to reach the Arsenal Lead, SP expressly agreed in a 1984 Memorandum of Understanding 

("MOU") that I* would use the MP line only to serve those customers then being served by 

SP via the Arsenal Lead.-

- UP does not contest Entergy's position that Entergy's build-out options are not 
limited to the twenty-one mile build-out tc the former SP Memphis to Houston line that it 
proposed during the UP/SP merger proceeding, and UP acknowledges the applicability of 
the general build-in/build-out condition to the White Bluff Plant. UP's Opposition to 
Construction Petition at 3. 

- UP also argues that SP disabled Itself from serving a White Bluff Plant build-out to 
the Arsenal Lead by physically removing a portion ofthe Lead north of Pine Bluff and by 
selling a portion of the Lead to a third party. Entergy counters by arguing that, 
notwithstanding these two actions, SP never applied for abandonment ofthese two portions 
of its line, and thus it remained under a certificated common carrier obligation to serve such 
a build-out point Other than noting its concurrence with Entergy's argument that, absent 
abandonment authority, SP remained legally obligated to provide service to any shippers 
(new or existing) on the Arsenal Lead that desired service (see, e ^ , Busboom Grain Co. 
V. ICC, 830 F.2d 74, 76 (7th Cir. 1987)), BNSF does not address this aspect of the aispute 
between Entergy and UP further in this Reply. 



Entergy argues in response lhat the only restriction to which S."" agreeu in the MOU 

was that SP's ability to seive customers located adjacent to the relocated portion of the 

Arsenal Lead in downtown Pine Bluff would be resthcted to e.^isting customers ~ fe^, SP 

could not serve new customers in downtown Pine Bluff which would be sen/ed using SP's 

trackage rights on the MP line Thus, Entergy argues that SP co ild have served a pre­

merger White bluff Plant build-out point on the Arsenal Lead by moving coal on its own 

lines to Pine Bluff, then operating over MP's line through downtown Pine Bluff, and then 

moving over the Arsenal Lead to the build-out point. 

Both Entergy and UP advance a number of arguments that their interpretation of the 

MOU is correct. For example, Entergy argues that SP could not have possibly intended 

to restrict its ability to serve new customers on the Arsenal Lead north of Pine Bluff while 

UP argues that SP knew exactly what it was doing and gave up the right to serve new 

customers anywhere on the Arsenal Lead in return for being relieved of the obligation to 

reconnect and maintain the Arsenal Lead in downtown Pine Bluff. 

It is, however, not necessary for the Board to resolve this dispute between Entergy 

and UP as to the meaning of the "existing shippers" restriction in the MOU. Even if it were 

to be assumed that UP is correct and that SP intended and agreed to limit its future use of 

the entire Arsenal Lead (and not just the relocatec downtown portion) to only those 

shippers that it served at the time of the MOU, any such contractual restriction would be 

void as a matter of law and public policy. Indeed, the ICC specifically held in Finance 

Docket No. 32248, Hans?n Natural Resources Companv - Non-Common Carrier Status -

Petition for a Declaratory Order (decision served December 5, 1994). that: 

6 



Any restriction, imposed by any entity, that limits the propertie; 
that might be served would be inconsistent with the common 
carrier obligation that will accompany Santa re's hypothetical 
future common carrier obligations. Santa Fe. once having 
commenced common carrier operations on the Baca-LRM 
Line, will have no hoht to deny service to anv shipper. If a 
complaint regarding such a restnction should arise in the 
future, we would find the offending restriction void as 
inconsistent with public policy . . . 

If common carrier service were authorized on the LRM Spur in 
the future, however, any restrictions limiting the shippers that 
could be sen/ed would, upon challenge, also be found void as 
contrary to public policy and the common carrier obligation. 

i d at 33-34 (emphasis added). See also United States v Baltimore & Ohio R.R., 333 U.S. 

169, 177-78 (1948) ("B&Q") (parties may not enter into trackage rights agreements that 

abrogate rights and responsibilities under the Interstate Commerce Act). 

Thus, contrary to UP's argument, SP couid not lawfully agree in the MOU to furego 

its right to serve new facilities on the Arsenal Lead. Any such shippers had a pre-merger 

right to require SP to provide them with common carrier service on the Arsenal Lead, and 

they could have forced SP to do so by bringing an enforcement proceeding before the ICC 

or STB. That is in fact what happened in the B&O case cited above. Accordingly, UP's 

argument that SP could not have used MP's mainline track through downtown Pine Bluff 

before the merger to reach the Arsenal Lead and a build-out point from the White Bluff 

Plant is without merit. 



III. Construction of a New Crossover 

Having established BNSF's right •o receive trackage rights over UP which will enable 

it to serve an Entergy build-out point on the former SP Arsenal Lead,- the issue becomes 

the ''OJting over which those trackage rights shouid L»e awarded. Initially, the Board has 

made it clear that BNSF is entitled to receive "any ti ackage rights that may be necessary 

for BNSF to reach" a build-ou* point. Decision No. 61 at 14, n. 35. See also CMA 

Agreement at § 13 (same). The CMA Ag^eemen. provides further guidance as to which 

routing should be selected. It provides that, in making a trackage nghts roul:ng 

determination, the decision maker (either an arbitrator or the Board)- should "seek to 

minimize the operating inconvenience to UP/SP, consistent with ensuring that BN.'Santa 

Fe can provide competitive service" CMA Agreement at § 13. Here, as is outlined in 

Enteigy's Petition, this standard can best be fulfilled by the construction of a new crossover 

'.cm UP's mainline to the former SP Arsenal Lead just south and in the opposite direction 

of the existing crossover between those lines 

To fully understand this conclusion, it is necessary to review me changes in 

operations which occurred after the 198''! relocation project in downtowri Pine Bluff was 

'̂ It should be noted that, under the BNSF Settlement Agreement, BNSF is entitled to 
serve the U S, Government's Pine Bluff Arsenal as a '2-to-1" facility at a point listed on 
Exhibit A to the Agreement. See Section 6c (Second Supplemental Agreement). In 
addition, under Section 6d of the Second Supplemental Agreement, BNSF can serve the 
Arsenal directly, and thus BNSF is already entitled to operate over UP's mainline to reach 
the Arsenal Lead for that purpose. 

- In this regard, the CMA Agreement itself provided that any disputes concerning the 
proper BNSF trackage rights route would be resolved by arbitration. However, the Board 
in Decision No. 44 stated that any disputes with respect to the implementation of the build-
in/build-out condition "may be resolved either by arbitration or by the Board." Decision No. 
44 at 146. 
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completed. Prior to that project, SP reached the Arsenal L ead by simply utilizing its own 

line through downtown Pine Bluff. However, once SP relocated its iine to the MP corridor 

in downtown Pine Bluff, it was necessary for SP to access the Arsenal Lead by use of 

another routing. At that time, it was agreed that SP would access its Arsenal Lead 

trackage (as well as industries on the adjacent, jointly served Gaylord Spur) by operating 

via trackage rights over the parallel MP lme between downtown Pine Bluff and Baldwin. 

At lhat point, SP would stop, reverse direction, and shove onto the Arsenal Lead over the 

existing crossover between Baldwin on MP and Paperton on SP. It would then stop again 

and reverse direction to pull onto the Arsenal Lead itself. This trackage infrastructure 

(which is shown on the map submitted herewith as Attachment A) was aiequate to 

accommodate operations involving multiple stops and reversing movements for short trains 

of cars for .ocal customer setout and pickup. 

Now, however in light of BNSF's right to receive trackage rights to access the 

Arsenal Lead out of Pine Bluff to reach an Entergy build-out, efficient and competitive 

operations can best be achieved by the construction of a new crossover which would allow 

BNSF to directly run its trains onto the Arsenal Lead OtheoA/ise, BNSF would have to 

utilize time consuming and inefficient backing and/or run-around movements over the 

exisfing crossover with long unit coal trains which could cause unnecessary disruption and 

inconvenience to residents and traffic in Pine Bluff and the surrounding area. For example, 

there are several public grado crossings on both SP's former Arsenal Lead as well as tiie 

parallel UP line which would be impacted by a prolonged backing or run-around movement 

using the existing crossover an-angement between U^ at Baldwin and the former SP/SSW 

at Paperton for hanaling unr. '.oal trains to and from Entergy's White Bluff Plant. Moreover, 

9 



as Attachment A reflects, direct access by BNSF to the Arsenal Lead from UP in the 

direction of the Entergy bui!d-out to the Arsenal Lead would minimize any potential 

disruption to UP's use of its mainline which might otheoA/ise occur as a result ofthe fime 

consumed for such backing or run-around movements. 

CONCLUSION 

For the reasons set fcrtn above, Entergy's Petition should be granted. The build-

m/build-out contrition should be interpreted and applied in a manner which fully preseives 

all possible pre-merge'" indirer' competifion that existed between UP and "̂ P - a goal to 

which UP committed itself in its pleadings and testimony before the Board. UP's reliance 

on the terms of the purportedly restrictive provisions of the MOU between itself and its 

merger partner not only is in direct contravention of UP's professed willingness to accept 

full and vigorous competition from BNSF, but the "existing customer" restriction cited by UP 

is contrary to established ICC and Board precedent and could not have lawfully prevented 

SP from serving a build-out to the Arsenal Lead before the merger. Accordingly, Entergy's 

Petition should be granted. 

10 



Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Buriington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
Third Floor 
Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2358 

Erika 2. Jones 
Adrian L. Steel, Jr. 
Kelley E. Campbell 

Mayer, Brown & Piatt 
1909 K Street, NW 
Washington, DC 20006 
(202) 263-3000 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

October 12, 1999 

20433784.3 101299 1517E 95210647 
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The Burlington Norttiem and Santa Fe Railway Company 

Trackage Ownership 
Baldwin/Paperton, AR 

At The Time Of UP/SP Merger 
Engineering Sendees October 11, 1999 

Pine 
Bluff 
Arsenal 

to Entersv 
Services. T.nc. ^ 
WWte Bkrff, AR T 
Plant 

to Littie Rock 

SP Railroad Ownership retained 
Former SSW/SP, Arsenal Lead, sold to Mid-State Corp. In 1992 
UP, fomner MP 
Joint SSW-MP ownership 
Industry 

T SSW 

to r»!nc Bluff MP 

existing 
crossover 

proposed 
crossover 

Attachment A 



CERTIFICATE OF SERVICE 

I hereby certify that copies of the Reply of The Buriington Northern and Santa 

Fe Railway Company to Pefition of Entergy Sen/ices, Inc. and Entergy Arkansas, Inc. 

for Enforcement of Merger Condition (BNSF-88) have been served on all Parties of 

Record. 
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VIA HAND DBLIVgRY 

Mr. Vernon A. Williams 
Secretary 
Sur1;ace Transportation Board 
Case Control Branch 
Room 1324 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, et a l . — Control and Merger — 
Southern P a c i f i c R a i l Corporation, e t a l . 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the abo"e-captioned case are one 
o r i g i n a l and twenty copies of Errata t o V e r i f i e d Testimony of 
Consolidated R a i l Corporation, designated as document CR-32. 
Also enclosed i s a 3.5-inch WordPerfect 5.1 dis k containing the 
i:ext of CR-3 2. Copies of the enclosed document are being served 
upon a l l part-.ies of record. 

mxm— 
Office OT the S»»crotary 

APR 2 2 m 
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Rail Corporation 
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BEFORB THB 
SURYACB TRAM8PORTATIOM BOARD 

Finance Docket No. 32760 

CR-32 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CC 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

y 

ERRATA TO THE VERIFIED TESTIMONY 
OF CONSOLIDATED RAIL CORPORATION 

Consolidated R a i l Corporation hereby submits the 

f o l l o w i n g e r r a t a t o i t s V e r i f i e d Testimony, contained i n Volume 

I I of i t s March 29, 1996 f i l i n g (CR-22): 

volume I I fCR-22) 

V e r i f i e d Statement of Jerome E. Hass 

Page Line Change 

3 9 Add "(excluding the one-time 
special charge)" a f t e r "share" 



r \ Respectfully submitted. 

April 18, 1996 

Bruce B. Wilson 
Constance L. Abrams 
Jonathan M. Broder 
Anne E. Treadway 
CONSOLIDATED RAIL CORPORATION 
2001 Market Street 
Philadelphia, PA 19101 

Daniel K. Maj 
William J . KdJ.asky,j Jr. 
A. Stephen Hut, J r . 
WILMER, CUTLER & PICKERING 
2445 M Street, N.W. 
Washington, D.C. 20037 
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CfjtTIFICATB OF SERVICE 
1 

I c e r t i f y t h a t on t h i s I 8 t h day of A p r i l , 1996, a copy 
of the foregoing Errata t o the V e r i f i e d Testimony of Consolidated 
R a i l Corporation was served by f i r s t - c l a s s mail, postage pre­
paid, t o : 

Arvid E. Roach I I 
S. William Livingston, J r . 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

Erika Z. Jones 
A Mayer, Brown and P i a t t 
J 2000 Pennsylvania Avenue, N.W. 

Suite 6500 

Washington, D.C. 20006 

and t o a l l p a r t i e s of record i n Finance Docket No. 32760. 

Samr 



CERTlFiOSOPY 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32750 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROA' 

COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

HIGHLY CONFIDENTIAL 

Washington, D.C. 

Wednesday, Febru a r y 28, 1996 

D e p o s i t i o n o f RICHARD K. (DICK) 

DAVIDSON, a w i t n e s s h e r e i n , c a l l e d f o r 

e x a m i n a t i o n by co u n s e l f o r t h e P a r t i e s i n t h e 

a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o agreement, t - e 

w i t n e s s b e i n g d u l y sworn by JAN A. WILLIAMS, RPR, 

a N o t a r y P u b l i c i n and f o r t h e D i s t r i c t o f 

Columbia, t a k e n a t t h e o f f i c e s o f C o v i n g t o n 1'i 

B u r l i n g , 1201 P e n n s y l v a n i a Avenue, N.W., 

Washington, D. C. , 20044, a t 10:05 a.ir.., 

Wednesday, Febru a r y 28, 1996, and t h e p r o c e e d i n g s 

b e i n g t a k e n down by St e n o t y p e by JAN A. WILLIAMS, 
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1 t h e same t i m e frame? 

2 A. W e l l , i l l t h e normal course of b u s i n e s s , 

3 I'm s u r e t h e r e were a l o t of them. But a r e ycu 

4 t a l k i n g about something s p e c i f i c o t h e r t h a n j u s t 

5 r u n n i n g a r a i l r o a d ? 

€ Q. I'm t a l k i n g about something t h a t 

7 i n v o l v e d a p o s s i b l e c o m b i n a t i o n . 

8 A. I don't r e c a l l a n y t h i n g . 

9 Q. Are you f a m i l i a r w i t h a December 8, 

10 1994, W a l l S t r e e t J o u r n a l a r t i c l e t h a t a t t e m p t e d 

11 t o address UP's e f f o r t s t o a c q u i r e SP? 

12 MR. ROACH: O b j e c t t o the f o r m o f t h e 

'̂ ^ 13 q u e s t i o n . 

14 THE WITNESS: I don't have i t j m p r i n t e d 

15 i n my mind, no. I mean i f you have something I 

16 c o u l d l o o k a t t o r e f r e s h m y s e l f . 

17 MS. METALLO: I ' d l i k e t o e n t e r t h i s as 

18 D a v i d s o n E x h i b i t 1. 

19 (Davidson E x h i b i t No. 1 was 

20 marKed f o r i d e n t i f i c a t i o n . ) 

21 BY MS. METALLO: 

22 Q. I b e l i e v e , on t h e second page o f t h e 

23 copy t h a t I passed o u t , t h e a r t i c l e queues you --

24 n o t you, I'm s o r r y . I t a c t u a l l y doea qv.ote you 

25 as s t a t i n g t h a t t h e a c q u i s i t i o n of SF p o c - i t i o n s 
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1 us as t h e s t r o n g e s t r a i l r o a d i n t h e West, i n t h e 

2 U.S., and maybe t h e w o r l d . I s t h a t s t a t e m e n t 

3 a c c u r a t e o r was i t a c c u r a t e a t the t i m e t h a t i t 

4 was w r i t t e n ? 

5 A. May I r e a d t h i s , p l e a s e . 

6 Q. Sure. 

7 MR. ROACH; I want t o s t a t e an 

8 o b j e c t i o n t o t h e f o r i u o f t h e q u e s t i o n , I t h i n k 

9 i t ' s ambiguous whether t h e q u e s t i o n i s i s t h a t 

10 s t a t e m e n t a t r u e s t a t e m e n t o r was t h a t a 

11 s t a t e m e n t t h a t Mr. Davidson made t o t h e 

12 r e p o r t e r . But he can answer i t i f he wishes o r 

-̂̂  13 i f you w i s h t o c l a r i f y i t . 

14 BY MS. METALLO: 

15 Q. L e t me c l a r i f y . My f i r s t q u e s t i o n i s 

16 does t h a t s t a t e m e n t a c c u r a t e l y r e f l e c t what you 

17 s t a t e d f o r t h e purpose of t h i s i n t e r v i e w ? 

16 A. You know, you s a i d i t was a q u o t e . I 

19 d o n ' t know i f i t ' s a quote or n o t , a d i r e c t 

20 q u o t e . I d i d g i v e an i n t e r v i e w t o Machalaba. 

21 And i t ' s c e r t a i n l y w i t h i n t he r e a l m of 

22 l i k e l i h o o d t h a t I d i d say i t , i t would make us 

23 t h e p r e e m i n e n t r a i l r o a d i n t h e West and p o s s i b l y 

24 i n t h e e n t i r e U n i t e d S t a t e s . And, s i n c e t h e 

25 o c h e r r a i l r o a d s i n t h e w c r l d are m o s t l y 
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1 government owned, t h a t ' s almost a n o - b r a i n e r , i t 

2 goes w i t h o u t s a y i n g . 

3 Q. So you do r e c a l l b e i n g i n t e r v i e w e d , you 

4 do r e c a l l making a st a t e m e n t t h a t i s c o n s i s t e n t 

5 w i t h t h i s s t a t e m e n t ? 

6 A. I don't know i f i t ' s e x a c t l y a c c u r a t e 

7 o r n o t . But c e r t a i n l y I c o u l u w e l l have s a i d i t 

8 c o u l d make us t h e s t r o n g e s t r a i l r o a d i n t h e 

9 c o u n t r y . 

10 Q. Do you r e c a l l what UP's i n i t i a l o f f e r 

11 f o r t h e Santa Fe was i n the terms of p r i c e ? 

12 A. Not r e a l l y . I t seems t h a t i t was i n 

13 t h e $17 range o r something. 

14 Q. Do you r e c a l l i f t h a t f i r s t o f f e r , t h a t 

15 f i r s t b i d by UP was h i g ^ i e r t h a n BN's o f f e r ? 

16 A, To t h e b e s t of my r e c o l l e c t i o n , i t 

17 was. 

18 Q. Do you r e c a l l what UP's second o f f e r 

19 was f o r S.^nta Fe? 

20 MR. ROACH: This i s a l l a m a t t e r o f 

21 p u b l i c r e c o r d . I t h i n k i t ' s a waste o f t h i s 

22 gentleman's t i m e , b u t I ' l l a l l o w him t o answer 

2 3 i t -

24 THE WITNESS: I don't r e a l l y . I mean 

25 we c o u l d f u r n i s h you t h a t i n f o r m a t i o n i f you 
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answer a q u e s t i o n based on t h a t i s s u e of t h e 

comments he r e c e i v e d f r o m s h i p p e r s . 

3 BY MS. METALLO: 

4 Q.. D i d you r e c e i v e comments from, s h i p p e r s 

5 r e g a r d i n g t h e i r concerns w i t h r e s p e c t t u a UP 

6 c o m b i n a t i o n w i t h SP? 

7 A. W e l l , l e t me say t h i s , I got a l o t of 

8 customer i n p u t r e g a r d i n g what would be adequate 

9 c o m p e t i t i o n t o remedy those s i t u a t i o n s where we 

10 had t w o - t o - o n e r e d u c t i o n s , and I t h i n k I s a i d 

11 t h a t a m i n u t e ago, f r o m major customers i n a 

12 number o f p].aced. 

13 And t h e n i t a l l k i n d of came t o a head 

14 when we had t h e N a t i o n a l F r e i g h t A s s o c i a t i o n 

15 m e e t i n g a t t h e G r e e n b r i a r , where t h e r e was a huge 

16 c o n c e n t r a t i o n of customers. And 1 had access t o 

17 a l o t of them o v e r t h a t weekend or t h e y sought 

18 access w i t h me. 

19 As I t o l d you, I came t o the c o n c l u s i o n 

20 t h a t t h e o n l y c o m p e t i t i v e a l t e r n a t i v e t h a t was 

21 a c c e p t a b l e t o them was the BN/Sanca Fe. And t h a t 

22 wasn't even a c c R p t a b l e w i t h o u t somf; 

23 " m o d i f i c a t i o n . 

24 Q, D i d you ever r e c e i v e i n f o r m a t i o n o r 

25 i n q u i r y by s h i p p e r s r e g a r d i n g whether BN/SF would 
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1 f o r a second. 

2 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

3 MS. METALLO: I ' d j u s t l i k e t o n o t e f o r 

4 t h e r e c o r d t h a t I o b j e c t t o t h e o b j e c t i o n and I 

5 b e l i e v e t h a t t h e q u e s t i o n i s p r o p e r l y w i t h i n t h e 

6 scope of t h e l i n e of q u e s t i o n i n g t h a t Judge 

7 Nels o n has p e r m i t t e d t h e p a r t i e s t o engage i n . 

8 MR. ROACH: We d i s a g r e e . 

9 MS. METALLO: I have no f u r t h e r 

10 q u e s t i o n s . 

11 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

12 MR. ROACH: Can I do one r e d i r e c t . 

..'̂  13 EXAMINATION BY COUNSEL FOR 

14 UNION PACIFIC CORPORATION 

15 BY MR. ROACH: 

16 Q. You s a i d t h e r e was a l i n e segment t h a t 

17 was n o t a d e q u a t e l y d e a l t w i t h by BN/Santa Fe's 

18 e x i s t i n g r o u t e s t r u c t u r e t o s a t i s f y a customer 

19 t h a t spoke w i t h you. What i s t h a t l i n e segment? 

20 A. I t was Houston t o Memphis. 

21 Q. And i s t h a t , i n f a c t , d e a l t w'th i n t h e 

22 s e t t l e m e n t agreement? 

23 A. Yes. 

24 MR. ROACH: T h a t ' s a l l . 

2 5 (Rece.^s) 
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1 EXAMINATION BY COUNSEL FOR THE 

2 CHEMICAL MANUFACTURERS ASSOCIATION 

3 BY MR. STONE: 

* . Q. Mr. Davidson, a g a i n I'm S c o t t Stone, 

5 I'm w i t h t h e law f i r m o f P a t t o n Boggs, L.L.P,, 

6 r e p r e s e n t i n g The Chemical M a n u f a c t u r e r s 

7 A s s o c i a t i o n , 

8 I ' d l i k e t o p i c k up on t h e r e d i r e c t 

9 q u e s t i o n s t h a c y o u r counsel asked you c o n c e r n i n g 

t h e Houston t o Memphis r o u t e . Do you have an 

11 u n d e r s t a n d i n g why t h a t r o u t e was of concern t o 

12 whoever expressed the conc e r n t o you about i t ? 

^ 1 3 A. Yes, I do. 

14 Q. And what was t h a t , what i s yo u r 

15 u n d e r s t a n d i n g of t h a t concern? 

16 A. I t was t h e e f f i c i e n c y of th-- r o u t e , 

17 t h a t i t gave the BN/Santa Fe improved c a p a b i l i t y , 

18 Q. And w i t h o u t t h a t r o u t e would, m t h e 

19 v i e w o f t h e person who t a l k e d w i t h you, BN n o t 

20 have s u f f i c i e n t c a p a c i t y ? 

21 A, Excuse me? I d i d n ' t u n d e r s t a n d y o u r 

22 q u e s t i o n , s i r . 

3 Q. I u n d e r s t o o d your response t o my f i r s t 

24 q u e s t i o n t o be t h a t i n c l u d i n g Houston t o Memphis 

25 i n t h e BN agreement s o l v e d t h e problem of t h e 
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customer who spoke w i t h you, because t h a t r o u t e 

i s e f f i c i e n t and p r o v i d e s bN w i t h s u f f i c i e n t 

3 c a p a c i t y , 

* , A. I d o n ' t q u i t e t h i n k t h a t ' s t h e r i g h t 

c h a r a c t e r i z a t i o n . I don't t h i n k i t was so much a 

co m p o s i t e i s s u e as i t was an e x p e d i t i o u s r o u t e , a 

7 good d i r e c t c o n n e c t i o n . 

8 Q. And, based on your u n d e r s t a n d i n g , what 

9 was i t an e f f i c i e n ^ . c o n n e c t i o n t o o r from? 

^® ^- W e l l , i t n/as a good c o n n e c t i o n f r o m 

11 t h e -- f r o m t h a t area of t h e c o u n t r y , of t h e G u l f 

12 Coasi r e g i o n , t o t h e Memphis gateway. 

Q- And I g a t h e r the concern e x p r e s s e d t o 

you was t h a t , w i t h o u t t h a t e f f i c i e n t r o u t e t o t h e 

Memphis gateway, t h e BN t r a c k a g e r i g h t s was not a 

16 s u f f i c i e n t a m e l i o r a t i o n of t h e a n t i c o m p e t i t i v e 

17 e f f e c t s t h a t m i g h t o t h e r w i s e occur f r o m t h e 

18 merger; i s t h a t c o r r e c t ? 

A, The c o n v e r s a t i o n r e a l l y wasn't q u i t e 

t h a t c l e a n - c u t and c r i s p . I t was more a l o n g the 

l i n e s t h a t v a r i o u s r a i l r o a d s c o u l d n ' t p e r f o r m 

r e q u i r e d f u n c t i o n s t o address the c o m p e t i t i v e 

23 c o n c e r n s . As an example, KCS or IC d i d n ' t have 

t h e c o m p e t i t i v e r e a c h and bread'.h o f t h e BN/Santa 

Fe. And we a c t u a l l y d i s c u s s e d c e r t a i n 
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1 o r i g i n / d e s t i n a t i o n p a i r s . 

2 And t h i s was a huge, huge customer t h a t 

3 I was t a l k i n g w i t h a t the t i m e . And he s a i d , as 

4 an example, w i t h BN/Santa Fe, why, t h e y ' v e g ot 

5 huge r e a c h . They have a d i s a d v a n t a g e t h a t we're 

6 i n t e r e s t e d i n , was Houston t o Memphis, because 

7 t h e i r own r o u t e , even though they went f r o m 

8 Houston t o Memphis, was c i r c u i t o u s and t h i s was a 

9 n i c e d i r e c t s h o t t h a t would g i v e them ai. 

10 e x c e l l e n t s e r v i c e package. So t h a t was s o r t o f 

11 t h e c o n t e x t of t h e c o n v e r s a t i o n . D i d thac answer 

12 y o u r q u e s t i o n ? 

13 Q. I t h i n k t h a t h e l p e d . Thank you. And, 

1 ̂: i n response t o Mr. Roach's q u e s t i o n on r e d i r e c t , 

15 you responded t h a t you i n c o r p o r a t e d t h e Houston 

16 t o Memphis r o u t e i n t o your agreement w i t h BN as a 

17 r e a u l t of the concern you've j u s t d i s c u s s e d t h a t 

18 was r a i s e d by rhe huge s h i p p e r ; i s t h a t c o r r e c t ? 

19 MR. ROACH: That's not a c o r r e c t 

20 s t a t e m e n t of t h e q u e s t i o n and answer. But he's 

21 f i e e t o answer t h a t q u e s t i o n . 

22 THE WITNESS: Would you ask i t a g a i n 

23 p l e a s e , s i r . 

24 BY MR. STONE: 

25 Q. Wny d i d you d e c i d e t o i n c l u d e t h e 
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l O 
1 Houston t o .Memphis r o u t e i n the t r a c k a g e r i g h t s 

2 agreemer.t w i t h BN? 

3 A. W e l l , my c o n v e r s a t i o n w i t h t h e customer 

4 was a t l e a s t p a r t i a l l y r e s p o n s i b l e f o r t h a t , b ut 

5 t h e r e were some o t h e r i s s u e s i n our d i s c u s s i o n 

6 w i t h BN/Santa Fe t h a t i n f l u e n c e d i t as w e l l . But 

7 c e r t a i n l y t h e i n p u t from t h a t customer was 

8 i m p o r t a n t . 

9 Q. What were t h e c o n v e r s a t i o n s w i t h t h e 

10 BN/Santa Fe t h a t you j u s t a l l u d e d t c i n your l a s t 

11 answer? 

12 MR. ROACH: I ' l l i n s t r u c t t h e w i t n e s s 

13 n ot t o answer. 

1̂ - BY MR. STONE: 

15 Q. Based on your own e x p e r i e n c e i n 

16 r a i l r o a d i n g , i s t h e p r o v i s i o n t o t h e BN/Santa Fe 

17 of r i g h t s over t h e Houston t o Memphis r o u t e 

18 e s s e n t i a l f o r t h e BN/Santa Fe t o compete f o r G u l f 

19 Coast c h e m i c a l t r a f f i c moving over Memphis? 

20 A. W e l l , my p e r s o n a l t h o u g h t s here i s i t 

21 makes them more c o m p e t i t i v e . The BN, i n i t s 

22 p r e v i o u s l i f e b e f o r e t h e i r merger, d i d have 

23 b u s i n e s s moving out of Houston g o i n g o v e r t h e 

24 Memphis gateway. So I mean o b v i o u s l y t h e y were 

25 c a p a b l e of h a n d l i n g i t t h a t way. T h i s i s a 
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1 f a r -- t h i s i s a b e t t e r r o u t e f o r them, more 

2 d i r e c t . 

3 Q. I n y o u r own mind, would you say t h a t 

4 you would not have i n c l u d e d r i g h t s f o r t h e 

5 BN/Santa Fe fr o m Houston t o Memphis i n t h e 

6 agreement w i t h BN/Santa Fe i f you had not 

7 c o n c l u d e d t h a t d o i n g so waj e s s e n t i a l t o 

8 o b t a i n i n g a p p r o v a l f o r the merger by the S u r f a c e 

9 T r a n s p o r t a t i o n Board? 

10 A, I c o u l d n ' t say t h a t d e f i n i t i v e l y , no, 

11 Q. Would i t be f a i r t o say t h a t g r a n t i n g 

12 th o s e r i g h t s t o BN/Santa Fe s i g n i f i c a n t l y 

13 advantages BN/Santa Fe i n i t s a b i l i t y , i n t h e i r 

14 a b i l i t y ; t h a t i s , t h e BN/Santa Fe's a b i l i t y , t o 

15 compete v i i t h t h e Union P a c i f i c and t h e Union 

16 P a c i f i c / S o u t h e r n P a c i f i c f o l l o w i n g t h e merger? 

17 A. I don ' t know t h a t I c o u l d , you know, 

18 q u a n t i f y t h e degree of improvement t h a t g i v e s 

19 them. I t h i n k i t was a s u b s t a n t i a l improvement. 

20 And, of c o u r s e , t h e y were a l r e a d y w e l l e q u i p ped 

21 t o compete e f f e c t i v e l y a g a i n s t us. But t h i s even 

22 made them a more e f f e c t i v e c o m p e t i t o r . They're 

23 g o i n g t o be c l e a r l y a v e r y s t r o n g c o m p e t i t o r , and 

24 t h i s h e l p e d . 

25 Q. I ' d l i k e t o t u r n your a t t e n t i o n t o 
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1 E x h i b i t 1 and d i r e c t your a t t e n t i o n t o t h e 

2 p a r a g r a p h i n t h e second column of t h e a r t i c l e 

3 t h a t we've been d i s c u s s i n g . And, i f I may, I ' d 

4 s i m p l y l i k e t o read the r e l e v a n t p a r a g r a p h i n t o 

5 t h e r e c o r d as a p o i n t of r e f e r e n c e f o r my 

6 q u e s t i o n . Quote, Union P a c i f i c a l s o l o o k e d a t 

7 S o u t h e r n P a c i f i c R a i l Corp., f i n a n c i a l l y t h e 

8 weakest of t h e f o u r major Western r a i l r o a d s , 

9 Mr. Davidson s a i d . But i t d e c i d e d a merger of 

10 Union P a c i f i c and Southern P a c i f i c would c o r n e r 

11 t h e f r e i g h t market i n Gulf Coast c h e m i c a l s , 

12 r a i s i n g c o m p e t i t i o n q u e s t i o n s t h a t w o u l d be 

13 c h a l l e n g e d a t t h e ICC, c l o s e q u o t e . 

j.'i Now, Mr. Davidson, d i d you make a 

15 s t a t e m e n t s i m i l a r t o t h a t a t t r i b u t e d t o you i n 

16 t h i s a r t i c l e , t h a t a Union P a c i f i c / S o u t h e r n 

17 P a c i f i c merger would c o r n e r t h e f r e i g h t market i n 

18 G u l f Coast chemicals? 

19 MR. ROACH: I o b j e c t t o t h e f o r m of t h e 

20 q u e s t i o n . The sentence you're p o i n t i n g t o does 

21 not p u r p o r t t o quote him. But he's f r e e t o 

22 answer t h e q u e s t i o n w i t h t h a t q u a l :L f i ca t i on . 

23 THE WITNESS: I don't remember 

24 p r e c i s e l y what I d i d say. But, as we s a i d g o i n g 

25 i n t o our merger, we knew t h e r e were c o m p e t i t i v e 
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1 i s s u e s t h a t we would have t o address i n c l u d i n g 

2 t h e G u l f Coast area of Texas and L o u i s i a n a . 

3 And I d i d share t h a t w i t h t h e r e p o r t e r , 

4 t h a t we had c o n c e r n s . I n f a c t , we sh a r e d i t w i t h 

5 t h e e n t i r e w o r l d when we announced our i n t e n d e d 

6 merger w i t h t h e Southern P a c i f i c , t h a t we had 

7 c o m p e t i t i v e concerns and t h a t we i n t e n d e d t o 

8 address them, 

9 I'm happy t o say t h a t , from t h e t i m e we 

10 i n i t i a l l y t h o u g h t about Southern P a c i f i c as a 

11 p a r t n e r and u n t i l we a c t u a l l y d i d the d e a l , t h a t , 

12 when you l o o k e d a t i t on a customer - by - customer 

\ 13 b a s i s , t h e c o m p e t i t i v e concern wasn't as much as 

14 we i n i t i a l l y f i g u r e d . And, of co u r s e , we have 

15 addressed t h a t w i t h the BN/Santa Fe arrangement. 

16 BY MR. STONE: 

17 Q. Mr. Davidson, t o your knowledge does 

18 t h e Union P a c i f i c have a s t r a t e g y or p o l i c y f o r 

19 t h e p r i c i n g of s e r v i c e t o customers? 

20 A. W e l l , I'm r e l a t i v e l y c o n f i d e n t we do. 

21 But I would t e l l you, I'm n o t an e x p e r t on 

22 p r i c i n g . 

23 Q. Do you t h i n k you have a w r i t t e n p o l i c y 

24 a l o n g t h e s e l i n e s ? 

25 A. i f w e d o , I ' m n o t a w a r e o f i t . 
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1 you t r y t o r u n a good bu s i n e s s t o make i t 

2 a t t r a c t i v e t o t h e s h a r e h o l d e r . 

3 Q. I'm g o i n g t o ask t h a t my p r e v i o u s 

4 q u e s t i o n be read back because I don't t h i n k t h e 

5 answer was r e s p o n s i v e t o i t . 

6 A. I ' l l t r y t o be r e s p o n s i v e . I d i d n ' t 

7 mean n o t t o be r e s p o n s i v e . 

8 TKE REPORTER: "Q u e s t i o n : Do you 

9 b e l i e v e you have an o b l i g a t i o n t o s h a r e h o l d e r s t o 

10 maximize t h e p r o f i t s of the c o r p o r a t i o n ? " 

11 MR. ROACH: I t h i n k he was r e s p o n s i v e . 

12 I f he has a n y t h i n g he wants t o add t o h i s p r i o r 

answer, he's f r e e t o do so, as al w a y s . 

14 THE WITNESS: V.'ell, you know, I guess a 

15 r e a l s h o r t answer would have been yes, we do have 

16 an o b l i g a t i o n t o run a p r o f i t a b l e company and t o 

17 maximize s h a r e h o l d e r r e t u r n . I t h i n k I s a i d t h a t 

18 a m i n u t e ago, b u t maybe i t wasn't as c l e a r as i t 

19 s h o u l d have been. 

20 BY MR. STONE: 

21 Q. And would you say t h a t , as p a r t of t h a t 

22 ducy, t h e Union P a c i f i c R a i l r o a d Company has a 

23 d u t y t o i t s s h a r e h o l d e r s and the u l t i m a t e 

24 s h a r e h o l d e r s of i t s p a r e n t t o p r i c e i t s s e r v i c e s 

25 

) 

so as to obtain the maximum net revenues 
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1 c o n s i s t e n t w i t h meeting c o m p e t i t i o n from i t s 

2 c o m p e t i t o r r a i l r o a d ? and pert;aps o t h e r forms o f 

3 c o m p e t i t i o n ? 

4 A. W e l l , c o m p e t i t i o n s e t s t he market 

5 p r i c e . I mean i t ' s j u s t t h a t s i m p l e . I f t h e 

6 customer can get more cost e f f e c t i v e 

7 t r a n s p o r t a t i o n by u s i n g water or t r u c k or some 

8 o t h e r f o r m of t r a n s p o r t a t i o n , t h e y get i t . You 

9 do n ' t s e t p r i c e s i n a vacuum. O b v i o u s l y i t ' s a 

10 v e r y c o m p e t i t i v e w o r l d out t h e r e , 

11 Q. And, so l o n g as t h e Union P a c i f i c 

12 d i d n ' t l o s e b u s i n e s s t o a c o m p e t i t o r , would you 

13 say t h a t i t i s p a r t of your o b l i g a t i o n t o 

14 s h a r e h o l d e r s t o o b t a i n the h i g h e s t revenues 

15 p o s s i b l e f r o m a g i v e n p i e c e of t r a f f i c ? 

16 A. That's j u s t t he way bu s i n e s s works, 

17 whe t h e r i t ' s a chemical company or a r a i l r o a d . 

18 Q. Now, are you aware of whether t h e r e a r e 

19 any d i f f e r e n c e s a t p r e s e n t o r whether t h e r e were 

20 any d i f f e r e n c e s i n c a l e n d a r year '95 between t h e 

21 p r i c i n g p o l i c i e s of t h e Union P a c i f i c on the one 

22 hand and t h e Southern P a c i f i c on che o t h e r ? 

23 A. W e l l , I don't r e a l l y know i n any d e t a i l 

24 what t h e p r i c i n g p o l i c i e s of the SP were. I n 

25 f a c t , I don't knov; i n g r e a t d e t a i l on a 
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1 A. W e l l , I don't t h i n k t h e r e ' s a g e n e r a l 

2 answer on t h a t . The c o n t r a c t s t h a t I'm f a m i l i a r 

3 w i t h , where we b i d a g a i n s t them, we win some and 

4 l o s e some. As I'm sure you're aware, we had a 

5 number o f c h e m i c a l companies come t o us and ask 

6 us t o access t h e i r p l a n t s so t h a t t h e y c o u l d g e t 

7 more e f f e c t i v e t r a n s p o r t a t i o n from t h e i r p o i n t of 

8 view v e r s u s t h e Southern P a c i f i c . 

9 Q. So would i t be your t e s t i m o n y thac you 

do not b e l i e v e t h a t t h e Southern P a c i f i c i s --

11 l e t me r e s t a t e t h a t . 

^2 Do you b e l i e v e t h a t SP i s an a g g r e s s i v e 

13 p r i c e c o m p e t i t o r ? 

•'•4 A. I t h i n k t h e So u t h e r n P a c i f i c i s an 

15 a g g r e s s i v e c o m p e t i t o r and I know t h a t i n a number 

16 of cases t h a t t h e y have got* b u s i n e s s f r o m us 

17 because t h e y p r i c e d t h e i r s e r v i c e cheaper t h a n we 

18 d i d . 

Q- Do you t h i n k t h e r e have ever been any 

20 i n s t a n c e s i n whi c h t h e Southern P a c i f i c has 

21 p r i c e d a t l e s s t h a n f u l l y a l l o c a t e d c o s t s i n 

22 o r d e r t o c a p t u r e a p i e c e of busin'?ss? 

23 A, I t h i n k we have wondered about t h a t a t 

2 4 t imes, yes . 

Q- Could you e l a b o r a t e on what you have 
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1 A. I don't know thac I ever s a i d t h o s e 

2 words. I p r o b a b l y have s a i d i n some c e r t a i n 

3 i n s t a n c e s t h a t t h e i r method of p r i c i n g c o u l d n ' t 

4 be s u s t a i n e d . 

5 Q. And, assuming t h a t you become ch a i r m a n 

6 of t h e merged e n t i t y , I assume t h a t you would 

7 h r v e some say, d i r e c t or i n d i r e c t , over what SP's 

8 p r i c i n g p o l i c i e s might be, c o r r e c t ? 

9 MR, ROACH: Object t o the f o r m o f t h e 

10 q u e s t i o n . There won't be an SP at t h a t p o i n t . 

11 But he can answer i f he understands t h e 

1.". q u e s t i o n . 

^̂  13 THE WITNESS: I was goi n g t o say t h a t 

14 m y s e l f , t h a t i t w i l l be the Union P a c i f i c . We 

15 a c t u a l l y merged, but we're g o i n g t o t a k e t h e 

16 f i r s t name of t h e Union P a c i f i c and t h e second 

17 name of t h e S o u t h e r n P a c i f i c . 

18 BY MR. STONE: 

19 Q, Let t h e r e c o r d r e f l e c t t h e r e ' s l a u g h t e r 

20 i n t h e room. 

21 A. The f a c t of the m a t t e r i s t h e market 

22 w i i l s e t p r i c e . We don't have u n i ' . a t e r a l r i g h t 

23 t o do t h a t . 

24 Q. Mr. Davidson, you s a i d t h a t t h e t e r m 

25 cash f l o w p r i c i n g had been used by p e o p l e a t t h e 
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1 EXAMINATION BY COUNSEL FOR THE 

2 SOCIETY OF THE PLASTICS INDUSTRY, INC, 

3 BY MR. BERCOVICI: 

4 , Q. Mr, D a v i d s o n , good a f t e r n o o n . Once 

5 a g a i n I'm M a r t i n B e r c o v i c i , I'm r e p r e s e n t i n g The 

6 S o c i e t y o f t h e P l a s t i c s I n d u s t r y and c e r t a i n 

7 o t h e r c h e m i c a l companies which I i d e n t i f i e d t h i s 

8 m o r n i n g as we went around t h e room f o r 

9 i n t r o d u c t i o n s - , 

10 J u s t t o f o l l o w up on some q u e s t i o n s 

11 you've a l r e a d y been asked t o d a y , I ' d l i k e t o 

12 b e g i n w i t h t h i s i s s u e of cash f l o w p r i c i n g t h a t 

^̂  13 Mr, Stone t a l k e d a b o u t . Do you r e c a l l a t t e n d i n g 

14 a d i n n e r f u n c t i o n of t h e Chemical M a n u f a c t u r e r s 

15 A s s o c i a t i o n on September 25, 1995? 

16 A, I know I went t o a d i n n e r w i t h CMA. I 

17 c o u l d n ' t r e c a l l t h e s p e c i f i c d a t e , b u t t h a t ' s 

18 p r o b a b l y r i g h t . I t was here i n Washington, 

19 Q. Do you r e c a l l announcing t h e agreement 

20 w i t h t h e BN/SF t h a t was reached t h a t morning t o 

21 t h e CMA? 

22 A. Yes, 

23 Q. So t h a t would be on September 25; i s 

24 t h a t c o r r e c t ? 

25 A. Well, once again I don't remember the 
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1 e x a c t d a t e of t h e d i n n e r o r the e x a c t d a t e of t h e 

2 agreement, I t h i n k t h a t t h a t was t h e f i r s t group 

3 t o become aware of i t , of t h e s i g n i n g o f t h e 

* agreement. I t p r o b a b l y was September 25, I'm n o t 

5 d i s p u t i n g t h a t w i t h you, I j u s t don't remember 

6 t h e d a t e w i t h p r e c i s i o n i s my p o i n t , 

7 Q, Assuming t h a t t h e agreement was s i g n e d 

8 on September 25, would the d i n n e r have been on 

9 September 25? 

10 A, I b e l i e v e t h a t ' s -- w e l l , I mean I'm 

11 j u s t s p e c u l a t i n g . I t was a Monday m o r n i n g . I f 

12 t h a t was a Monday e v e n i n g , t h a t was p r o b a b l y i t . 

13 Q, Aixd you announced t h a t you had t h a t 

14 morning , e a r l y t h a t morning, reached an agreement 

15 w i t h t h e BN/SF? 

16 A, R i g h t , 

17 Q, Would i t r e f r e s h y o u r r e c o l l e c t i o n i f I 

18 were t o t e l l you t h a t t h e r e were a t t e n d e e s a t 

19 t h a t m e e t i n g who r e c a l l v e r y s p e c i f i c a l l y y o u r 

20 s t a t e m e n t t h a t , i f t h e merger i s approved, t h a t 

21 t h e cash f l o w p r i c i n g of t h e SP would be 

22 t e r m i n a t e d ? 

23 MR. ROACH: O b j e c t t o t h e f o r m of t h e 

24 q u e s t i o n . 

25 You may answer, 
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1 THE WITNESS: S t a t e t h a t a g a i n , 
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2 p l e a s e . 

3 MR. BERCOVICI; I ' l l ask t h e r e p o r t e r ! 

* • THE REPORTER: " Q u e s t i o n : Would i t 

5 r e f r e s h y o u r r e c o l l e c t i o n i f I were t o t e l l you 

6 t h a t t h e r e were a t t e n d e e s a t t h a t m e eting who 

7 r e c a l l v e r y s p e c i f i c a l l y y o u r s t a t e m e n t t h a t , i f 

8 t h e merger i s approved, t h a t t h e cash f l o w 

9 p r i c i n g o f t h e SP would be t e r m i n a t e d ? " 

10 THE WITNESS: That c o u l d w e l l be 

11 r i g h t . But i n any event t h e market w i l l s e t t h e 

12 p r i c e . 

13 BY MR. BERCOVICI: 

14 Q, Does t h e market s e t a p r i c e or does t h e 

15 market s e t a range o f p r i c e s ? 

I f ' A. W e l l , I mean t h e way i t works, I know 

17 you know t h i s , i s , when a customer asks a company 

18 t o s u b m i t a b i d , t h e p e r s o n t h a t s ubmits t h e most 

• 19 a t t r a c t i v e b i d w i n s . I mean i t ' s a whole s e r i e s 

20 o f t h i n g s t o o , i t ' s n o t j u s t p r i c e , i t ' s s e r v i c e , 

21 i t ' s equipment, i t ' s r a t e s , i t ' s l o s s and damage, 

22 i t ' s a whole spectrum of t h i n g s t h a t go i n t o t h a t 

23 c o n t r a c t t h a t d e t e r m i n e s t h e s u c c e s s f u l b i d d e r , 

24 Q, So i s i t c o r r e c t t o say t h a t t h e r e was 

25 no s i n g l e p r i c e t h a t ' s a p p l i c a b l e t o a g i v e n 
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1 m u l t i p l e c a r r i e r s on oue r o u t e and m u l t i p l e 

2 c a r r i e r s s e r v i n g m u l t i p l e r o u t e s ? 

3 MR, ROACH: O b j e c t t o t h e form o f t h e 

4 q u e s t i o n , 

5 THE WITNESS: I th i n k i t ' s g e t t i n g 

6 b i t academic here r e a l l y . The customers wanted a 

7 r a i l r o a d t h a t c o u l d p r o v i d e c o m p e t i t i o n t h a t was 

8 r e a l m e a n i n g f u l c o m p e t i t i o n . And t h a t ' s what we 

9 d i d , 

10 BY MR. BERCOVICI: 

11 Q. And can you share w i t h us, 

12 Mr. Davidson, who t h e customer was who e x p r e s s e d 

^ > ^ 13 t h e c o n c e r n about t h e Houston t o Memphis r o u t i n g ? 

-•'^14 A. Exxon, 

15 Q. Did you a d v i s e Exxon that the p l a n with 

16 r e g a r d t o t h e Houston t o Memphis or Houston t o 

17 S t , L o u i s r o u t e would i n v o l v e d i r e c t i o n a l f l o w o f 

18 t r a f f i c ? 

19 A. I doubt i t , I d o n ' t t h i n k we g o t i n t o 

20 t h e o p e r a t i o n a l d e t a i l t o t h a t d e p t h . 

21 0. Going back t o the September 25 m e e t i n g 

22 or t h e m e e t i n g i n September Monday e v e n i n g w i t h 

23 t h e Chemical M a n u f a c t u r e r s A s s o c i a t i o n , d i d you 

24 have any o t h e r meetings t h a t day or t h a t e v e n i n g 

25 I s h o u l d say? 
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1 d o n ' t b e l i e v e -- you know, I've never seen a 

2 r e p r e s e n t a t i o n t h a t I d i d say t h a t , 

3 Q, Are you aware t h a t Mr. Lewis had a 

4 t e l e p h o n e c o n f e r e n c e t h e f o l l o w i n g day, September 

5 26, w i t h f i n a n c i a l a n a l y s e s ? 

6 A. No, I'm r e a l l y n o t . There was a 

7 t e l e p h o n i c c o n f e r e n c e w i t h a n a l y s t s a t some 

8 p o i n t , I don't know i f i t was t h e n e x t day o r 

9 when and I don't know -- I r e a l l y don't know t h a t 

10 Mr. Lewis was the one t h a t conducted i t . He 

11 m i g h t have been on i t . Anyway, I mean t h a t ' s 

22 j u s t a l o n g way of s a y i n g no, I don't know, 

13 Q. Have you engaged i n d i s c u s s i o n s w i t h 

14 s h i p p e r s i n which you o f f e r e d c o n t r a c t u a l 

15 commitmencs w i t h r e g a r d t o t > i e i r movements i n 

16 exchange f o r t h e i r s u p p o r t o f t h i s merger? 

17 A. My answer t o t h a t would be I ' v e asked a 

18 l o t o f s h i p p e r s t o s u p p o r t o ur merger. Some of 

19 t h e customers use t h a t o p p o r t u n i t y t o say t h e y 

20 had a few t h i n g s t h e y ' d l i k e t o address w h i l e we 

21 were t a l k i n g about t h a t , yes. On t h a t b a s i s we 

22 have -- I've been i n v o l v e d i n s e v e r a l 

23 c o n v e r s a t i o n s . 

24 Q. Have t h e y s a i d t h a t t h e y would s u p p o r t 

25 t h e merger i f you agreed t c c e r t a i n c o n t r a c t u a l 
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1 commitments? 

2 A. I don't know t h a t a n y t h i n g was q u i t e 

3 t h a t c u t - a n d - d r i e d . There have been a number o f 

4 c u s t o m e r s t h a t have expressed concern about 

5 I guess t h e unknown and t h e y ' d l i k e t o have a 

6 sense o f what t h e f u t u r e h e l d . I mean as an 

7 example, when we went down t o t a l k t o Exxon t o 

8 ask f o r t h e i r s u p p o r t , t h e y s a i d t h e y had some 

9 c o n c e r n s about t h e merger t h a t t h e y would l i k e t o 

10 have addressed. 

11 Q. When was t h a t m e e t i n g w i t h Exxon? 

12 A, W e l l , I don't remember e x a c t l y . But, 

13 you know, i t was p r o b a b l y a few weeks a f t e r t h a t 

14 c o n v e r s a t i o n at t h e G r e e n b r i a r , 

15 Q, Could t h e me e t i n g have been i n e a r l y 

16 November? 

17 k. I t w e l l c o u l d be, i t c o u l d w e l l be, 

18 Q. Could t h e y have s t a t e d demands t o UP i n 

19 terms o f v.'hat i t would t a k e t o a c h i e v e t h e i r 

20 s u p p o r t f o r the merger? 

21 A, You know, i t wasn't q u i t e e x p r e s s e d 

22 l i k e t h a t . They had some i s s u e s t h a t t h e y had 

23 q u e s t i o n s about. And I ' l l j u s t r u n t h r o u g h a 

24 c o u p l e o f them. They had a p l a n t as an example 

25 t h a t we were b u i l d i n g i n t o t h a t had s t a r t e d --
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1 j u s t t o s e r v e them a t t h e i r r e q u e s t because t h e y 

2 were concerned about t h e l o n g - t e r m v i a b i l i t y of 

3 t n e S o u t h e r n P a c i f i c . And t h e y were i n t e r e s t e d 

4 - . i n t h e t i m i n g and how t h a t would a l l work o u t . 

5 And t h e y were l o o k i n g f o r some 

6 a s s u r a n c e t h a t , i f , you know, t h e t i m i n g o f t h e 

7 merger a f f e c t e d t h a t b u i l d - i n some way o r 

8 a n o t h e r , t h a t t h e y would n o t get i n f e r i o r s e r v i c e 

9 o r t h a t we would n o t meet c o n t r a c t terms t h a t we 

10 had f o r t h e b u i l d - i n . So those were some o f t h e 

11 i s s u e s t h a t our peop l e were t r y i n g t o a d d r e s s . • 

12 And t h e r e were o t h e r s , I d o n ' t remember a l l t h e 

13 d e t a i l s . I o n l y a t t e n d e d t h e f i r s t m e e t i n g and 

14 t h e n I dropped o u t of i t . 

15 MR. STONE: Could I i n t e r j e c t f o r t h e 

16 r e c o r d t h a t , as c o u n s e l f o r CMA, I don ' t 

17 s p e c i f i c a l l y r e p r e s e n t Exxon, But I would n o t e 

18 as a way o f a t l e a s t p a r t l y p r o t e c t i n g t h e 

19 g e n e r a l i n t e r e s t s of c h e m i c a l s h i p p e r s who may 

20 have had d i s c u s s i o n s t h a t my s i t t i n g h e re and not 

21 o b j e c t i n g on t h e b a s i s of hearsay i s n o t an 

22 i n d i c a t i o n t h a t I don't t h i n k t h a t t h e t e s t i m o n y 

23 i s hea r s a y . I t i s o b v i o u s l y hearsay. 

And my s i t t i n g here and r e m a i n i n g 24 

25 s i l e n t i s i n no way an acknowledgment o t t h e 
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1 t r u t h of a n y t h i n g t h a t Mr. Davidson i s r e c a l l i n g 

2 a b o u t t h o s e c o n v e r s a t i o n s . 

3 MR. ROACH: I f we a l l o b j e c t e d e v e r y 

4 t i m e somebody used hearsay, we would never g e t 

5 • t h r o u g h t h r e e o r f o u r q u e s t i o n s i n these 

6 d e p o s i t i o n s . Our w i t n e s s e s a r e c o n s t a n t l y asked 

7 q u e s t i o n s o f t h e form would i t s u r p r i s e you t o 

8 hea r t h a t somebody who I w i l l not i d e n t i f y s a i d 

9 t o somebody e l s e once t h a t , q uote, e t c e t e r a . 

10 MR. STONE: That's a d i f f e r e n t i s s u e . 

11 But I j u s t wanted t o make i t c l e a r t h a t I'm 

12 c e r t a i n l y n o t acknowledging by my s i l e n c e t h e 

13 t r u t h about a n y t h i n g t h a t ' s s a i d i n these 

14 c o n v e r s a t i o n s . 

15 BY MR. BERCOVICI: 

16 Q. W i t h r e g a r d t o the Exxon b u i l d - i n , was 

17 t h a t t h e Mont B e l v i e u , Texas, p l a n t ? 

18 A. Yes. 

19 Q. You s t a t e d t h a t Exxon wanted t h e UP t o 

20 b u i l d i n t o Mont B e l v i e u because of concerns about 

21 t h e l o n g - t e r m v i a b i l i t y of t h e Southern P a c i f i c ; 

22 i s t h a t c o r r e c t ? 

23 ' A. W e l l , I'm c e r t a i n t h a t was c e r t a i n l y 

24 one o f t h e co n c e r n s , yes. 

25 Q. Would a n o t h e r concern be t h a t t h e y 
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1 s i m p l y d e s i r e d c o m p e t i t i v e r a i l s e r v i c e a t t h a t 

2 p l a n t ? 

3 . A. I t c o u l d be. 

4 . Q. L e t ' s go back to your meeting with 

5 Exxon. Can you t e l l us who a t t e n d e d t h a t 

6 meeting? 

7 A. W e l l , f o r t h e Union P a c i f i c , i t was 

8 m y s e l f , I t h i n k J i m S h a t t u c k , our e x e c u t i v e VP o f 

9 m a r k e t i n g and s a l e s was t h e r e , and B i l l Rody, Ed 

10 Simms, perhaps J i m Dolan, I'm not c e r t a i n about 

11 t h a t , I t h i n k perhaps Jim Dolan was t h e r e . And 

12 t h e n on Exxon's s i d e was Ken Townsend -- what i s 

13 t h e gentleman's name, i s i t Tom Campbell? 

14 Q, I s i t Tom Campbell a t Exxon? 

15 A, I b e l i e v e i t was Tom, I'm j u s t n o t 

16 sure about t h e f i r s t name. And then t h e head --

17 and t h i s i s e m b a r r a s s i n g , h i s name has escaped me 

18 a t t h e moment, b u t t h e head of t h e p e t r o l e u m s i d e 

19 o f t r a n s p o r t a t i o n , where Ken had the c h e m i c a l 

20 s i d e , t h e o t h e r gentleman who j u s t has g o t t e n 

21 away f r o m me a t t h e moment who headed t h e 

22 p e t r o l e u m s i d e . And a l a d y l a w y e r whose name 

23 escapes me a t t h e moment t o o . 

24 Q. Where was t h i s m e e t i n g held? 

25 A. T h e i r o f f i c e i n Houston. 
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1 Q. How i s i t t h a t you a t t e n d e d t h i s 

2 m e e t i n g p e r s o n a l l y , were you i n v i t e d by Exxon t o 

3 a t t e n d ? 

4 A. I don't remember s p e c i f i c a l l y , b u t I 

.5 mean I was t h e one t h a t had t h e c o n v e r s a t i o n w i t h 

6 • Ken a t t h e G r e e n b r i a r and 1 l i k e Ken and know him 

7 w e l l and, you know, j u s t a-j a c o u r t e s y I went 

6 a l o n g . 

9 Q. D i d he w r i t e you a l e t t e r and ask you 

10 t o meet? 

11 A. I don't r e c a l l t h a t . He c o u l d have. I 

12 mean I j u s t don't r e c a l l . 

13 Q. D i d you e n t e r i n t o agreements a t t h e 

14 m e e t i n g w i t h r e g a r d t o f u t u r e r a t e s ? 

15 A. No. I n f a c t , i t was i n t e r e s t i n g , we 

16 were p r e p a r e d t o o f f e r some s o r t o f a l o n g - t e r m 

17 arrangement where i t would a l l e v i a t e h i s c o n c e r n 

18 or t h e i r c o n c e r n , and t h e y d e c l i n e d because t h e y 

19 s a i d t h a t t h e y were c e r t a i n , when BN/Santa Fe 

20 came i n , t h a t p r i c e s would go down i n s t e a d of 

21 up. 

22 Q. Are you aware t h a t t h e r e was an 

23 agreement e n t e r e d i n t o between the UP and Exxon 

24 s h o r t l y a f t e r t h a t meeting? 

25 A. W e l l , I don't know s h o r t l y . I t h i n k 
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1 t h e r e was a s e r i e s of a d d i t i o n a l meetings t h a t 

2 t r a n s p i r e d o f which I d i d n ' t a t t e n d . But I do 

3 t h i n k t h a t we reached agreement, yes, 

4 , Q. Are you aware t h a t contemporaneously 

5 w i t h t h a t agreement t h a t Exxon gave a s t a t e m e n t 

6 of s u p p o r t t o t h e UP f o r t h e merger? 

7 A. Yes, I know t h a t Exxon s u p p o r t s our 

8 merger. 

9 Q. Are you aware t h a t t h a t was done 

10 c o n t e m p o r a n e o u s l y w i t h e n t e r i n g i n t o an agreement 

11 w i t h t h e UP? 

12 A. I'm not t o t a l l y f a m i l i a r w i t h t he 

^ 13 t i m i n g o f i t . But I know t h a t t h e y were i n c l o s e 

14 p r o x i m i t y t o each o t h e r , yes. 

15 Q . I show you P a r t I o f volume 4 of t h e 

16 merger a p p l i c a t i o n . Statements of S h i p p e r s , 

17 P u b l i c O f f i c i a l s , and Others i n Support o f t h e 

18 A p p l i c a t i o n , I ' d l i k e you t o l o o k a t page 162. 

19 I s t h a t t h e Exxon s t a t e m e n t o f s u p p o r t ? 

20 A. Now, what was your q u e s t i o n ? 

21 Q. I asked you i f t h a t was the Exxon 

22 s t a t e m e n t o f s u p p o r t ? 

23 A. I t appears t o be t h e v e r i f i e d s t a t e m e n t 

24 o f Kenneth Townsend who i s w i t h Exxon. 

25 Q. And when i s t h a t dated? 

J ALDERSON REPORTING COMPANY, INC. 
(202)289 2260 (800) FOR DEPO 

1111 14th ST., N.W., 4tl- FLOOR / WASHINGTON, D.C, 20005 



'•*' 
^ 109 

1 A. November 14, 1995, 

2 MR. BERCOVICI: I ' d l i k e t he r e p o r t e r 

3 t o mark t h e f o l l o w i n g document as E x h i b i t No. 3. 

* . (Davidson E x h i b i t No. 3 was 

5 marked f o r i d e n t i f i c a t i o n . ) 

6 THE WITNESS: Yes, I've read t h e 

7 document, 

8 BY MR. BERCOVICI: 

9 Q. Have you seen t h i s document b e f o r e ? 

10 A. No. 

11 Q. Were you aware of i t s e x i s t e n c e b e f o r e ? 

12 A, Oh, I knew t h a t we had reached an 

13 agreement w i t h Exxon and had e n t e r e d i n t o a 

14 c o n t r a c t t h a t s a t i s f i e d b o t h p a r t i e s h e r e . 

1-^ Q. And t h a t t h i s c o n t r a c t was l i n k e d t o 

16 t h e i r s u p p o r t f o r t h e merger? 

17 A. W e l l , t h e y were contemporaneous 

18 c e r t a i n l y . My p e o p l e have t o l d me t h a t t h i s i s 

19 something t h a t we would have done anyway, I mean 

20 i t was an a t t r a c t i v e agreement. 

21 Q. How many of your customers have 

22 t e n - y e a r commitments t h a t r a t e s w i l l be a d j u s t e d 

23 a n n u a l l y by 30 p e r c e n t of RCAF-U w i t h a 2 p e r c e n t 

24 maximum i n c r e a s e each year? 

2 5 A . I don't know. 
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1 Q. I s t h a t a customary term f o r c o n t r a c t s ? 

2 A. I don't know. They a l l have some s o r t 

3 o f an e s c a l a t i o n c l a u s e I presume. But I mean I 

4 d o n ' t have t h a t much f a m i l i a r i t y w i t h what t h e y 

5 a r e . I w i l l t e l l you t h i s , as I s a i d e a r l i e r , 

6 Exxon f e l t t h a t r a t e s would go down r a t h e r t h a n 

7 up a f t e r BN/Santa Fe got th e s e t r a c k a g e r i g h t s . 

8 Q. . And Exxon r e q u e s t e d a l o n g - t e r m 

9 commitment i n exchange f o r i t s merger s u p p o r t ; i s 

10 t h a t c o r r e c t ? 

11 A. W e l l , t h e r e ' s more than t h a t t o o . I f I 

12 u n d e r s t a n d t h i s r i g h t , I t h i n k t h a t t h e y can a l s o 

13 g e t out o f t h i s agreement under c e r t a i n 

14 c o n d i t i o n s , 

15 Q. I s t h a t a u n i l a t e r a l r i g h t or a 

16 b i l a c e r a l r i g h t ? 

17 A. W e i l , h o l d on a second. 

Q. W e l l , t h e document speaks f o r i t s e l f . 18 

19 A. Okay 

20 Q. W e ' l l l e t t h e document answer t h a t . 

21 I'm s u r e y o u r c o u n s e l w i l l a p p r e c i a t e t h a t . . 

22 Do you r e c a l l a l e t t e r from Exxon i n 

23 l a t e October a s k i n g f o r l o n g - t e r m agreement i n 

24 exchange f o r i t s s u p p o r t f o r the merger? 

25 A. I don't r e c a l l i t . But t h a t d oesn't 
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1 mean t h a t i t doesn't e x i s t . I t means I have a 

'2 l o t of work t o do and I don't remember 

3 e v e r y t h i n g . 

4 , MR. BERCOVICI; I f t h e r e p o r t e r would 

5 mark t h i s as E x h i b i t 4. I ' l l show y j u a copy and 

6 y o u r c o u n s e l a copy. 

7 (Davidson E x h i b i t No. 4 was 

8 marked f o r i d e n t i f i c a t i o n , ) 

9 THE WITNESS: I do remember t h i s - n o w 

10 t h a t I ' ve r e f r e s h e d my r e c o l l e c t i o n . 

11 MR. BERCOVICI: Thank you, I have no 

12 f u r t h e r q u e s t i o n s , Mr. Davidson, 

13 MR. ROACH: L e t ' s t a k e an hour f o r 

14 l u n c h , 2:15. 

15 (Whereupon, a t 1:15 p.m., t h e 

16 d e p o s i t i o n i n t h e a b o v e - e n t i t l e d m a t t e r was 

17 r e c e s s e d , t o reconvene a t 2:15 p.m., t h i s same 

18 day.) 

19 

2 0 

2 1 

2 2 

2 3 

24 • , • 

2 5 
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1 AFTERNOON SESSION 

2 (2 : 15 p.m,) 

3 Whereupon, 

* _ RICHARD K, (DICK) DAVIDSON, 

5 t h e w i t n e s s on t h e s t a n d a t t h e t i m e o f r e c e s s , 

6 h a v i n g been p r e v i o u s l y d u l y sworn, was f u r t h e r 

7 examined and t e s t i f i e d as f o l l o w s : 

8 EXAMINATION BY COUNSEL FOR THE NATIONAL 

9 INDUSTRIAL TRANSPORTATION LEAGUE, THE DOW '• 

10 CHEMICAL COMPANY, KENNECOTT UTAH COPPER 

11 CORPORATION, AND KENNECOTT ENERGY COMPANY 

12 BY MR. WOOD: 

13 Q. Good a f t e r n o o n , Mr. Davidson, my name 

14 i s F r e d e r i c Wood and I t h i n k I i n t r o d u c e d m y s e l f 

15 b e f o r e as r e p r e s e n t i n g s e v e r a l s h i p p e r 

16 i n t e r e s t s . I ' d j u s t l i k e t o ask a few 

17 q u e s t i o n s . 

18 I ' d l i k e t o ask f i r s t , i n y o u r 

e x p e r i e n c e as v i c e p r e s i d e n t of o p e r a t i o n s o r i n 

the o p e r a t i n g department w i t h Union P a c i f i c and • 

21 i t s p r e d e c e s s o r s , have you ever had o c c a s i o n t o 

22 n e g o t i a t e arrangements f o r o p e r a t i n g r u n - t h r o u g h 

23 t r a i n s w i t h c o n n e c t i n g r a i l r o a d s ? 

24 A. S u r e l y . 

25 Q. Could you d e s c r i b e what a run through 
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1 t r a i n i s , p l e a s e . 

2 A. W e l l , i n my mind i t ' s a t r a i n t h a t ' s 

3 preblocked on the home road's l i n e f o r 

4 d e s t i n a t i o n on someone e l s e ' s r a i l r o a d . And you 

5 can g i v e them t h e t r a i n , t h e c o n n e c t i n g l i n e 

6 r a i l r o a d , t h e t r a i n w i t h t h e t r a i n i n t a c t , w i t h 

7 power even sometimes, t o change crews and go 

8 r i g h t on. 

9 Q. A t r a i n would a r r i v e a t an i n t e r c h a n g e 

10 p o i n t , t h e t r a i n would remain i n t a c t p o s s i b l y 

11 w i t h t h e same l o c o m o t i v e s , and a l l t h e y would do 

12 i s change crews and t h e t r a i n would move on i t s 

13 way? 
) 

14 A. Sometimes, yes, uh-huh. 

15 Q. Were t h e r e o c c a s i o n s -- you s a i d 

16 sometimes. Are t h e r e o c c a s i o n s when t h a t would 

17 n o t happen? 

18 A. W e l l , what I meant was chat t h a t ' s a 

19 n i c e g o a l t o have. Sometimes t h e r e ' s not enough 

20 volume of t r a f f i c or you're n o t a b l e t o work out 

21 c o n d i t i o n s such t h a t you can do i t s u c c e s s f u l l y . 

22 Q. • W e l l , what I had i n mind i s when t h a t 

23 happens, when t h e r e i s a r u n - t h r o u g h arrangement 

24 i n p l a c e , a l l t h a t t a k e s p l a c e i s a t t h e 

25 i n t e r c h a n g e p o i n t the t r a i n s t o p s and the crew 
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1 changes and t h e t r a i n goes on i t s way? 

2 A. W e l l , as f a r as t h e t r a i n goes. Of 

3 c o u r s e , t h e r e ' s a l o t o f paperwork and s t u f f t h a t 

4 goes a l o n g w i t h t h a t ^ b e h i n d t h e scenes. But, as 

5 f a r as t h e p h y s i c a l movement o f t h e t r a i n , y e s . 

6 Many t i m e s you have t o n.ake an a i r brake t e s t o r 

7 something. 

8 Q. I s t h e o p e r a t i o n o f a r u n - t h r o u g h 

9 arrangement f a i r l y w i d e s p r e a d i n t h e r a i l r o a d 

10 i n d u s t r y today? 

11 A. I t i s a t e c h n i q u e t h a t p e o p l e t r y t o 

12 use I would say as much as p o s s i b l e , yes. 

13 Q. When d i d Union P a c i f i c -- s t r i k e t h a t . 

14 B e f o r e t h e Union P a c i f i c a c q u i r e d an 

15 i n t e r e s t i n t h e CNW, Chicago N o r t h w e s t e r n , d i d i t 

16 e s t a b l i s h r u n - t h r o u g h arrangements w i t h t h e CNW? 

17 A. Yes, i t had a number of r u n - t h r o u g h 

18 arrangements w i t h Chicago N o r t h w e s t e r n , : 

1^ Q- And, a f t e r t h e a c q u i s i t i o n o f c o n t r o l , 

20 and by t h a t I mean t h e f i r s t s t e p when t h e y 

21 a c q u i r e d a n o n v o t i n g i n t e r e s t , those arrangements 

22 c o n t i n u e d ? 

23 A, Yes, t h e y d i d . 

24 Q. When t h e CNW and i t s s u b s i d i a r y , 

25 Western R a i l r o a d P r o p e r t i e s , I n c . , o b t a i n e d 
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1 access t o t h e Powder R i v e r Basin c o a l l i n e 

2 o r i g i n a l l y c o n s t r u c t e d by t h e B u r l i n g t o n 

3 N o r t h e r n , d i d t h e CNW p r o v i d e s e r v i c e out o f t h e 

4 b a s i n v i a c o n n e c t i n g l i n e s e r v i c e w i t h t h e Union 

5 P a c i f i c ? 

6 A. Yes. A c t u a l l y WRPI was a j o i n t v e n t u r e 

7 between - - i n a manner of sp e a k i n g between CNW 

8 and Union P a c i f i c . 

9 Q, But was WRPI consxdered, f o r purposes 

of o p e r a t i o n a l q u e s t i o n s , i n terms of p r o v i d i n g 

11 crews, a s e p a r a t e r a i l r o a d f r o m Union P a c i f i c ? 

12 A. The crews t h a t o p e r a t e d on WRPI were 

13 Chicago N o r t h w e s t e r n employees, 

14 Q- Would t h e t r a i n s t r a n s p o r t i n g c o a l o u t 

15 o f t h e Powder R i v e r B a s i n be t y p i c a l l y o p e r a t e d 

3.G under a r u n - t h r o u g h arrangement w i t h t h e Union 

17 P a c i f i c o r between Union P a c i f i c and CNW? 

10 

18 

19 

20 

A. W e l l , yes. However, t h e r e were c e r t a i n 

p r o c e d u r e s t h a t had t o occ u r a t t h e i n t e r c h a n g e 

p o i n t t h a t i c n o r m a l l y wasn't n e a r l y as 

21 e x p e d i t i o u s as one would d e s i r e . 

22 Q. Does the Union P a c i f i c have r u n - t h r o u g h 

23 a r r a n g e m e n t s today w i t h t h e B u r l i n g t o n 

24 N o r t h e r n / S a n t a Fe? 

A. We o p e r a t e some c o a l t r a i n s on a 
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1 r u n - t h r o u g h b a s i s w i t h BN/Santa Fe. I c a n ' t 

2 r e c o l l e c t any m a n i f e s t f r e i g h t t r a i n s t h a t r u n 

3 t h r o u g h , a l t h o u g h i t i o p o s s i b l e , because we run 

4 many hundreds of t r a i n s a day and t h i n g s change 

5 and i t cont'd be happening and I'm n o t aware of 

€ i t . But we do r u n t h r o u g h w i t h some c o a l 

7 bus i n e s s . 

8 Q. Do you use r u n - t h r o u g h arrangements i n 

9 o p e r a t i n g i n t e r m o d a l t r a i n s ? 

10 A. W i t h t h e BN/Santa Fe? 

11 (3. At t h i s p o i n t I'm t a l k i n g about w i t h 

12 t h e BN/Santa Fe. 

13 A. W e l l , I'm n o t aware of any. But we do 

14 have o p e r a t i n g people t h a t would p r o b a b l y be a b l e 

15 t o l e n d a J o t more knowledge t h a n me t o t h i s , 

16 L e t me t h i n k a m i n u t e . I c a n ' t t h i n k T.^ any o f f 

17 t h e t o p o f my head. That doesn't mean i t ' s not 

18 happe n i n g , b u t I c a n ' t t h i n k of i t , 

19 Q. Up u n t i l t h e time I guess i t was i n 

20 1991, when you were promoted f r o m y o u r p o s i t i o n 

21 as e x e c u t i v e v i c e p r e s i d e n t o p e r a t i o n s , d i d you 

22 have any r u n - t h r o u g h arrangements on i n t e r m o d a l 

2 J t r a i n s w i t h the B u r l i n g t o n N o r t h e r n b e f o r e t h e y 

24 were p u t i n p l a c e - - b e f o r e you l e f t t h a t 

25 p o s i t i o n ? 
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Mixed Emotions ^ ^ 

,Manyin,Texas Town 
Waxit Government Off 
Their Hacks. Kind Of 

While Griping About Taxes 

Antl Waste, They Take 

• What Washington Gives 

Tlic Case of the Kxtra Cops 

By JAMO- M rnuT 
»<• / / mrpm' i t t ar Tx t « . 1 . » >• • » 1 i • - « . 

MKXU. T r i u - Wh^nrvcr RrpuWkAA 
Sfil Ptiil Crtmm (ilkJ ttioul the ffderaJ 
tudit i . ne uimu it-oui Duty run ot 
Mf t u . a imtil tiff In cut cfnuti Tc iu 

"I uk mirsrir.' he often u y i . "wUJ Uw 
benenu to be dehvnl by ipending .Tnoey 
on ihti pivrnm be vonh tiklnf money 
• wty front DKky (Uli to piy for 117" 
- Ther* rtklly ll t Dftky FUii: he niiu 
hit ova lUUonf ry ttore tnd prinUng 
here la Meilt ((Tonounctd muh tlAY ufi 
ind kvtled tbcxil C mllei ioutii U DtlUll, 
•tw] h« M)t be ll (r** up with hlfti-tpendlnf 
DemocrtMf poitiuiini Ihe lfil«ni|OTen»-
men! tnd lu bureaixriu He vtnu hU 
friend, iht powerful Mr Crtnun. who U 
^rtptfUif lo trek Ihc iA)P pmldenUtJ 
ftomlntUoa In in t . tnd the nrvly t/lum^ 
phtnt RrpuMlcin mt)or1(lti In Ctxifrru 
lo rrt them off hit btrk 
A Very M lud B«< 
. YcC. • ihm-diy lour of M'tia tnd 
tummndlnf Limrstooe County htrdljr un 
(xnttt • mtJevoltni federtl gwrmmcnt 
cn»tU/i| Ibeu htnj vortlnf TeufM l l ' i t 
lot more compUfjied thtn 0\»t The |9v-
erncnfAl cUlKU t t i fnoney. Ihfti thuvcU 
r)ucilo( II btr^ toplica ijch u MciU t/id 
Urocttonc County. Some of It U wtttcd 
trkd mikh/trTed. tome of I t la fad. U juil 
pUlniiily But tnerr ikKiof It trtd.slllyor 
not. locti orncttli arid locti niiienj Hrtd It 
diirwuit to )ust uy no 

For ont uiln(. much of this ftdertl 
*pendln<(k>n pay lor batk nrtdi Wltfrnil 
iU milLbris of doltin the go«emmenl 
Kivti ttffi »ay, Umntone County would 

an rojoofnic dluiter tret 
S«n Gnrnm hinuelf la/ i he nev«r hu 

denied that lou of frdrral mr>nry coet Into 
ptifet I'jch Ll Mcita and Umrtiorte 
Counrx and thai aome ot It doea lorne pod 
' But where • the evidence of Iftwfyrmt 
lioeitn Umeiiofie Count) ^ tw u U . Ttiea 
i r r too M<^ artj rerWadoru uo burden 
wme, tnd • 'ue pntram ihould br 
rttonne^ %tt r^trrTunent u 
*on*fthlni from iheir rorrydty 

What's News— 
Ifiisiness and Finance 

ORANGE COimiY u l d it would 
be tblc lo nulnUIn public l ev -

I m lor ll)( Immnl l i l t (u l t in Bul UK 
CU'lfonilt counly't buiknjpto' IMlnf 
(hrowi mtny lonf term projfcl j Inb) 
doubl, Indudint • mulUbllllan<loll>r 
tipanslon of DUneyltnd. On Wtl l 
Sttttt. broket«{< icr tm 
blinc 10 i t i l tboul no billion ol I K U I I ' 
tIM l)rld u cs l l i l t n l (Of k u n i lo Ihc 
ctMirily and lis Invrttmfnl fund. 
lAJiwtn In C«l 4 And on ̂ tan .1. *•! •nri *>ll . . . 

BuUcn Tmst > u Ut wllh i n -
Oilier l iwiutt over derivatives The 
new tull focuses on inveslmenU made 
by the bank s money mana{emenl 
unit, *hlch hasn't been Involved In Ihe 
previous derlvallvci disputes 

( A t i y t o a n e . f l t A l t 

• • • 
Coaitaeatal /Urtloes and South-• r s l Airlines both eipetl to report weat r than tnilclpaied rourth<)uar' ler results, vmli a resiruf lur lnt effort back/lrtnc al Conllnenlat and • tare war Ukln{ Ils loll on Soulhoest. l A f i k i a a n r . a B A J t • • • Federal Reserve Chalrmaa Alan Greenspan aald Iherr Is IllUc evidence ol an eauwmlc slowdown, an Indica­tion lhat Uie Feit may nol t « finished ra l i ln i short term Inlemt n i e t . l * ^ l k i t « n e « t a A } | • • • KeyCorp will have a pretax luu of u much u i lW million spread over the fourUi quarter and t in t quarter o( 19% because ol securities and deriva-lives t. 1 by r l i l n i Interest rates. • • • Tbe Peotafoo Is close lo ream-mendinf approval of tbe proposed mercer of l̂ ockheed and Martin Marl-elU without ct l l inf lor dlveslllures that rould stall ihe irinsanion ( A f l k i * an t . m ^ 1 • • * Blf U S. i leelmalen are close to an areemeni wtth CM that win five them price Increases of as much as i r , oier Ihe nest two yeara, l A ' i k i * an r a o * a n 

• • • 
Worldwide 

COP UA0ER5 ttORJCU) oa itnleftos 
hr tb toU i UJI tod ipeodiBf d u a r ^ 

t i l * MV HouM AoproprUtloni CDmrolt-
lec Ktdcn prooUsra lo rxwt quldJy on a 
bill u recapture fundi prrvVMsly approfed 
by Demoentlc ajncrrues Meanwhile, the 
Ite* Wayi tnd Meant C^ommltlet chtirmtn. 
Ardier. ts tifulnf for wlul couid be a 
mtlflve buffet rtco^KUlallon ti l l that 
'rould Incjude wclttn rtfurm u one nurce 
of a4v1nfi The chief UJI components In tht 
GOI* CDntracl Wlih Arnertca" Irtdudc a 
profiOMd (V»per<Mld credit aimed at mid 
dlrlhoome ftmlHea. and a taplttj [ains t t i 
reduction (Aillcle on P«<e AlOi 

OrmorraiK fradrn 0/iprnoi ̂ N/rrcsf 
caunues. Oi^T^nQ ottr COPfJou (o nd 
Uxpoyer yWdiV t"" (Tf*^. oc-
titied XrpbMjrm c(tttki»g U fimif iht 

• • • 
HATO ACCa.DUTTD tti pluAlac (or 

u evtcwUoa tf U.N. mopa \M BotaU. 
tr.»o,i from the II NATO ntUoru t r m d 

Co t ik Iheir fQvtnimenia to five flfurra 
on the number of tokllers ihey ccfJd pn>y>de 
(or a.iy forrt Mn* to aulit tn a pulloul 
Westem tilUnce oinclala tckAowlrdfed It 
wts lAcrrulncly likely that a U N. rtcrcti 
woutd be In a hoauie forlnHunent Mean 
rMle. the U N. prepared to wlihdrtw hun̂  
dreds of Banfladeihl peacekeeper) itrarided 
In rkorii>west 3o«nlt. 

TV V.H. pdftt^ ttamdnrd m cn-
cut SartJrw cirpari wad lo tXt Srrta. 
MOto V U *>patn^ fo nr Le/ f^-
plta from Uu i^rport into Uu aiy. 

• m • 
Mlaaourl DtmcxrU GepUrdt wtrme4 

OlntOA lo proceed carefully In tny new 
tnde talis tt thia wtr^rod • Summit ot tht 
A.Twrkaj. In order lo prereni i iput In th« 
OemocnUc Ptity. The How mtnoriry 
leader, who voted t f t l u i Nt/U. f ipmsed 
hit concern about the Miami summit In a 
nlnrpaie letter lo the pmldenL 

• • • 
PLO leader Anfai p t tUr i lo pntecl 

Israelis from mUltani Ulamlc|em>nils and 
tnslsled that tJt FalnUnlaru on the Wnt 
Bank tnd In G tu retpnri hli leftJ tuthor-
Ity. HU auurafKet. rt»en lo Secrettry of 
Stale Chrtitopher In C t u Cry. wrrc dr 
ilrned lo haiten Ptieitlnltn elections tnd 
cncMirife Israeli troop pullouu. 

• • • 
A fedcnJ rnad jury durfwl former 

White House travrl office dlreclor, HUly Ray 
Dtle, with embeuilnc cuh t M chrcts frwn 
news orrinluUnni. TiM Indktme.t; tUefed 
that Dtlf pockelt4 Una c4 thousands of 

Help-Wanted Advertising 

S*WM«II/ «4MU4.JM7. I00 

IMS IIM 

THB HSU> WANTKD tdvenlslnr In­
dex rQ»« In October to 121, up (rom UT la 
Sepiember, Uta CDnferenct Bcktr4 re­
ports. 

Why the Billions 
Of Chiistmas Cards? 
Love and Guilt 

Also, There Is Business (o Do', 
And Customers to Woo; 
What [laiTtsayi Ate Up To 

£y (Xuta AmuMMi 
f l a / / H * a a " a r . 1 T M « W k i ^ S n k u r r i a vnaaa . 

tvtrrone, or so II setins, seada 
Oirtitmas canla. Kvin a do( aanwd Dlii. 
alUuuih ber list la rather start Tben la 
the Immediate famUy, Ihe Mil-door aelfti-
ton , and Henry, whon she dcesat set u 
often Sl ih< used to. Tbe owner «( Dtu, a 
Lhasa apw, and Ken/y's owner br6kt up. 
bul Uw don. who were fast frienda, sUll 
eichanfe cards. 

"All Ul aU. Bha tela about a dDua," 
uys Sandra Bucbko, Dlu'i muler. a m l -
eslalc (ircuUvc In McLean. Va. Ms. 
Buchko - and lo a lesser silcQt Diu. who 
considers cards soneUUnf lo cAew up-
lUes (tlUnf aomeUilnf oUier Utta MIU l i 
Uie mall. 

/UUnufb UM Entllib InrtnUd Jw 
ChflstfTU card. Amertcini have elevated 
II 10 an obaeulon. sending out 2 I btlilon 
cards a year - rou(hly 10.1 for every man. 
v oman ajtd child In Uw country. 

^Uvtn( aad Oefeulv* 
f̂ eople send Ch/lstmu cards for two 

msin reasons. accordln( lo those wbo havs 
midc a study ot It; Fin I and fweedy, lo 
convey wimwlihc. 'rienls snd famUy. 
Some old friends communlcau but once a 
year, and Uw moment ts now. Tbe accord 
reason Is social p..jbla. blessedly not a 
t.KiLa disorder. Such CTirtatniu«ai4 

-s art motivated by |uUt or 
rt, cMstna Donald Doaaey, author 

olldsy Folklare. f*hoblu and fun. ' 

i ALTHMATTVICHIUTrMAS' 
Whtaiwnd h a i r tad pUaWkiWrJM,>S 

. Tht total Tcabv* Asbi Merck beTpuU 
I JM Bilddit naaaim u wort iaanbOac 
dodi Uul an donated Is Mow A i l m £ 
aei/ty raiadtlpMa. Oa Uiq Wet: Cbast. 
Wtner Bio*, (princt lUtt la bljirtci and 
| t m ilOO,0OS or. w la a Santa Mooka^ 
Caut., dUilc for seiutlly abdied ctdldn*. b> 
NtsbvUte, Tenn.. Sboney'̂  Inc/enfloytea 
nil -wbh Usu" wttilen by Uw ae«dyM-,ji:.^ 

la plact at lavish o(flc« ptirtla,'aUar 
camples back si oler events, A| Mallet 
b i t , 1* n Srrjndo. Calif..''eapteyet^ and 
fdililllcs meet In Uw ufetaria lo wrap do-
Baled toys: worters alio n l >n afltnooo 
ofl. Alltel Oorp. ia UlUe Rocl̂  Arte, hotds aa 
of t t house on Chrtsbnaa tvt 'aad aaaay 
slalfen "adopt" hxat lam)Ue*.' Al JutUn 
faidualrict UK. heidqutrlen. rort W«1h. 
Ttau, sitfters coded canned |doda fdC a 
local food bank and hold a simplt dlaotejiSt} 

' ' jitaat l«% i^rofM wm^nltt Mt f ,^ 
. (myartles-awJbradiiUsaadoM/br,^. 

Itrir ckUdnw. Mys l t r A«rH n r t MnrA'V 
' Mla l t t Malta) h l iTMMM^, ! ^^^ 

A MALI HAND BAG TIST l i n t n i U bt 
a flat priacr oa Ibc pur^gkt af punea.l'^^a 

Walk a aille wlUi my handba(. Ibt bou 
asta UM notify laalt sakt font ol Ralti. t 
Weal Bead. Wit.. Icaiberpiod* nUcr, 
RaUt't b(c Lund asted hit M penoa tak i 
bam IH% art meal lo carry ''aula ba f i " 
toe lw« weeks lo | t t a ftet foe Uw mm UIM. 
Mr.Luad u y i Uw bt f t lakt "faany ptdk i ' 
It UM at i t leeel He waaled suncra lo I M 
Uw preduct ,ta kavi a better mderttaadlat 
t( how le Burtel Utt ba(." Aad. a/lcr touM 
|Tuabttn(,Uwydld. . i u t i . . 

Salcsaian Thonu MUberter, found h« 
at kia(er had to ask bis wilt la cairr kit 
Itatact kl her purse. Another suffer kilcd 
Uw btf to ta NFL loMbal ( t a t , CunnUd 
iBfrtvtnwalt f rm Uw taltsyeoylt lih 
dudcd tlrttnillnlni Uw belt baf B)oM ao 
Uwl driven cnuJd wear ll and sU eooUbfta-
bly behind Uit wheel. And. ibict ta BUBy 
used Uw baf to carry a ptunt. RoUa Biay 
taow a lioe "TtM Cooaiunlalon.'* About 
half UM awn art sUlliaiofUwbait.^. 

• PRO IHOIt skarpea Uwlr ratM kl aa 
efltrll'ikeef kakstacawse.'-'.-. 

Tbt Profetalontl Qolfen' AssodaUoa. • 
trade t nu f t l |«U pnt, dlvldei ibt duOer 
naitel Iota sevca "chalera- to kelp flat-
bm tales. TMs scrutuy comet u pro thopt 
lead off oompebUoo fma matt ntrclitnta 
llkt Wal Mart aad OUMT offesurt* i tan* . 
Akoul m o( att loU-di* lalct art k t d i Ul 
suck on-oourst slorti, u y i CoU Pre B I O ' 

autykaicrar.J ^ 
• t«rai>kfeWik<(« 
•. iddp.,k«knfMliWh.M.| 

UieyU 
Tbtquttdoab^., 
County', aao kl4S _ 
pnKctloa tAtx ban k n v { 
mtata; UxMtotdir t i i tnHf 
' TbtaBtwer,btttdi9oBt.l 



CORPORATE FOCUS 

Union Pacific Is On Track to Lock Up R^c^ad i l^^ 
Expansion-Minded Company Makes Process With.Santa Fe Prnpnsal 

By DAjnn. MAtatAUtaA 
lat; Hntntr • / T K I WALL STWUT JoumuT 

OMAHA. Neb. - On the llVti floor of 
'nIon Pacific RAllroad OQ.'S fieadquarten' 
ulldlnf htnrs 1 row of ptioUnfS depict-
If -allraads pi<eTlously ie<iulre<l. indud-
•!f tlie MlfiUHirl Ptclfic Western Piclflc 
nd Mlssourl-IUnus-Texks. 

At U.e eod Is room for Santa Fe. • 
After a twt>-montft struijle that It Inl-

ally was ftren lltUe chance to win. the 
xiwnslonlst-inlnded Union Padfic Is on 
le vetre of lu latest And bluest con-
uest - the at̂ ulsltion of Santa Fe Padflc 
orp. fcr about CIS blUion. Santa Fe lut 
eek arretd for the first Ume lo discuss 
le hostile bid from Union Pacific's parent, 
nlou PaeUtc Corp. of Bethlehem, Pa. 

Analysts uld that further bolstered Un-
)n Pacific's chances and slmaJed a 
Tfl' In the orevtously solid support that 

'̂ e mana^mciit fiad given to a 
nt friendly bid from Piirllii(too 

ormem Inc. loc about ti.Z billion, ;̂̂ 'lv 
nalysts say the Union Pacific bid is 
jpenor because It would pre investors 
leir money sooner. 

A combination is slill far from certain, 
ul Union Pacific officials car hardly 
wuin their excUemenl about a llnliup, 
hirii would cement Union Pacific's post-
on as the nation's lar^ei! rall'oad m?a-
ared by revetiue. Winnlni Santa Fe. says 
nlon Padfic Corp. President Richard 
lavidsor., "posltlonj us as the stroneest 
illroad in the West, .n the U.S. and maybe 
I Ihe tvortd." 
'iin'i Been In i Hunr> 

John Rebensdorf, Union Pacific's vice 
resident of Jtralerlc planninj. says Un-
in Pacific's reason lor pursuinj Santa Fe 
as simple: "We wanted lo solidify our 
•anchlse In the West, and we concluded 
anta Fe was the best way to do this." Last 
pril. Mr. Rebensdorf assembled a froup 
• Union Pacific managers lo tal* aboul 
letting with Sanu Fe. 

Union Pacific wasn't In any rush lo 
lake a bid then because ll was loo busy 
•Uh Ils application to the Intetstaie Com-
lerce Commission to tum its 3(W« nonvoi-
ig shares of Chicago i< North Westem 
raosporuilOD Co. Into a votlni; suke. 
he Burlington Santa Fe announremenl 
une 30 "loixed us lo accelerate what we 

• • •WrdSj iS ' i ^^V.S, 4.70 332 6.61 30502 n 22J16 f 

axvi5ttwrif^^-'^^:j:-;Ci>^ d.3« m 9.-/̂  .29,2i6-a ta.778 ; 
3 75 - 773 S42. -i 25.531 »•! \*:S»9 t 
3.35 164 8J2 24,728 !~ 11.831 u 

2.74 -191 5.44 20,436 14.099 

iMaa i Unka n t t c momtt tt « « M Cktagsl lMi tMam md icgMIMlffpArir M&^t. 
"ttckiatkCSXk itniBdil .^KkrtwPkBWtRloOiWkfcWWBk.g'r..-; i ; " ; , * " ! ^ ; " ^ " 

thought ol doing," Mr. Rebensdorf uys. 
Union Padllc considered olher options 

belore It made Its Oct. 5 hostile oiler lor 
Sinta Fe. Union Padfic C3ialrman Drew 
Lewi; -*as interested in combining with an 
Eastern .-allroad to create the nation's first 
coasMo-co.;st rail system, company offl-
-lals said, 
tec ChtOJenres 

Bu! officials of fl>̂  company's rail unit 
feared comp'-tilive consequences. "If you 
lie the knot wlih one (Eastern railroad!, 
you allenatt the other two." says Mr. 
Davidson, wt.-i also Is chairman of the 
company's rail unll. 

Union Pacific also looked at Southern 
Padfic RaU Orp.. llnandally the weakest 
of Ihe lour ma)oT Westem railroads. Mr. 
Davidson said. Bul It dedded a merger of 
Union Pacific and Souihem Pacific would 
comer the freight markel In Gull Coast -
chemicals, raising competition questions 
thai would be challenged it ihe ICC. 

Union Padfic now must negotiate an 
agreement with Santa Fe, which will seek 
a higher price and fewer conditions Irom 
Union Padllc. Burlington Northern mean 
while isn't giving up. Tuesday Burlington 
Iiled suit In lederal court in Philadelphia to 
prevent Union Padllc Irom putting SanU 
Fe in a "voting trust." Union Parlllc called 
the suit "entirely without mem." 

Burlington Northern also Is expected to 
be among the loudest voices seeking condl 

tlons on a Union Padflc-Santa Fe merger. 
Burlington may ask the IOC assure ll 
routes to Southem California ano .Mexico. 
ICC reviews take as long as 31 montiia. 

Helping Union Padllc gain credlbUiiy 
with some Investon and analysts Is its. 
plan to put Santa Fe In trust while the ICC 
determlnet whether lo let the two compa­
nies combine rail operations. The trust 
putjfthe risk of regulatory tailure on Union 
Padfic and permits Santa Fe shareholders 
Io get their money up Ironl. 
Not a Spolier 

"At first I thought they were playing 
spoiler Ito derail ardiilval n^Tllngf-i 
Northern's bid!, but now I am convinced 
they truly want this railroad," says James. 
Vaienllne, a Smith Barney Inc. analyst. 

Union Padfic olfidals say that putting 
their routes together with Santa Fe will 
greatly expand single-line service, reduce 
delays where t/ie railroads connect and 
dissolve capatfty constraints. 

Santa Fe would give Union Pacific a 
direct route from Texas to Souihem Call-
lamia lor containers and chemicals, and a 
direct rtwte Irom Colorado to Texas Ior 
low-sulfur coal mined In Wyoming's Pow­
der River Basin. Union Padltcwouid bene-
lit trom Santa Fe's (Hilcago-Los Angeles 
route, •"hlch Is Important lor carrying 
Intermodal shipments of highway u îlen 
and containers on rail flatcars and li at 
least 10% faster than Union Pacific's own 

renu tttwttn Ott two dtki^^^S^fl^ 
But th* propoMd UkH*tr-<dU-»«aoSQ^ 

tramtUl becatoe It would eainUsM:IM|0' 
two top compttltan :n kcr Wcctcra (Rlfms^ 
eonldon. "Tbe merfcr 'would'pnduete^' 
marltet power tbat borden «a tbrcft*^? 
pout." nys Robert Bank*, dilef exiKuttrcW 
ef RJ^Bukric AModttM l o c t « t r u t f ^ 
porutlon eonultliic nrm in Wubliitta.-?:^* 

Spedfleally, tbe metfer wotdri elini-^^ 
nate one o( three nliiMdr -oiiipe!ipy for: 
freight between Ch'ea«o-ud f>ju>heni>. 
Callforaiaandoneoffota-benreettChlctfO -
and Texai. Rates lo'. mowtnc freUbt.'-. 
traiien on raU rutcan-fnm-CalUoniU— 
could nte 10% to 15%. prcdloi Jay Htist. 
senior vice prtstdent ct AUUnee Shlppen 
Inc. a Piios Part Dl., Dim that vTMgef 
Irelgtit ihlpment*. > v • , . -

"Metilng your wty lo a hl|1hper(oim->' 
ance nil networt Is Inpocslble nnleti you 
merge errrythlnt Into one or perltapt two 
systems In all of North Atnerte*." tayi 
Charles WUUns. tnnsportatlon director at 
Ford Motor Co. Since tbat Isn't (oinc to 
happen anytime 1000. a combination tuch -

- as the Union Padfl̂ Santt Pe one •1U1I 
leaves the bulk of the buslnesa handled 
loint lUie with other rtllroada not Inwlted 
In the merger." 

And rancor from tbe merger flgbt "car. 
do nothing but hun" vohottary efto-.ts 
among railroads to unprare serrlR by 
wortlng together. Mr. Wllklos uys 
Impressive Put PerfbniucF 

UnkKL Pacinc Isâ t deten«d by inch 
critldsm. bmrever, and tt expects Santa Fe 
to become another In lu tenes 111 looees*-
ful acq'.ilslUons. Merp̂ r wtth HISKXirl 
Padfic in 19K2 nve Union rtctnc tcoett to 
the C ulf Cout. WhUe merfer with Western 
Pacific U-̂ l year completed Union Ps-
dflc's central route to the West Coast. The 

. M-K-T mefjer In I9S8 provided a more 
dlred route betweea Kansas Qty. Mo., 
and lexai. "Union Padfic has demon-
straied an ashite abUlty topick up gtxxl rali. 
properties at very reasonable prices." uys 
Michael Uoyd. an tnatyit at NatWest 
SecurUles Oocp. 

But the bidding war for Santa Pe Ls 
extracting a toll, "if Is not julte u tpp*r-
ent this one Is being aajulred at a reason-' 
able price." Mr. Uoyd says. .::We'll know 
In three lo live years." 

By Using the Internet, Asians Get 
.e Sweet Taste of Free Speech . 

CVnfmued From Page BI 
uly. compared with 38% in Ihe U S. From 
apan. Ihe most wired nation In Asia, lo 
idonesla. one of Ihe least. Asia now has 
lore thin llo.OX) computers connected to 
ic Inlemel, or 3.t% of the world wide 
jtal. 

f^*... In M.nn*i/>4 . . tnitnv 

ht reef Bily.came across someone WIKJ was 
cmiclilng the Thai royal lamlly-a serious 
uboo. "1 wish lo kick him hard In the jrear 
endl!'! Mr. Surijamom says. 

Others flgur; that Ihe govemmenl Is 
always listening. 'The almighty machine 
that governs this place Is vindictive and I, 
a« a tMreineisman. would nol want lo ret on 

FCC Asks for More Data I 
On News Corp. 's Fox Unit 
By a WAU. Smr.r-r JUUMNAL Sla/I fteporl.r 

WASHINGTON - The Federal Com­
munications (̂ mnlssion. In an unusual 
onter that laduded a atncf gag order, 
said It needs more informaUon before 
•deciding whether News Oorp. s Fox Inc. 
has TtoUted FCC rules. 

As reported, the oommlaslon Is look­
ing at whether Fox's ownership by News 
Corp.. an Australian company, vlolatet 

hInnilMi uritl wti^th^Pnw 

Chatting on Intemet , * 
Offers Teens Comfort; 
Of Being Anonymous-̂ . 

Qmtiiuttd Prvm PaQtBI -^'.'^4^^.. 
; ^ y . •v. 

-•r#'s> 
mix In his eleetlves began changlnr-' la^i^' 
stead of orerwhelmlntty nale ampaUer^-
da«e«, Mr. Dixon now has WM^elv^t^ 
ma,, group.. •^I 'r - k r U V ^ ^ " , 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 32760 
i 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WE.STERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

~X 12 Washington, D.C. 

^ - ' ^ 13 Thursday, F e b r u a r y 1, 1996 

14 D e p o s i t i o n of ROBiiRT WILLIG, a w i t n e s s 

15 h e r e i n , c a l l e d f o r e x a m i n a t i o n by co u n s e l f o r the 

16 P a r t i e s i n t h e ab ove - ent i t i e d m a t t e r , pursua.nt t o 

17 agree;nent, t h e w i t n e s s b e i n g d u l y sworn by JAN A. 

18 WILLIAMS, RPR, a N o t a r y P u b l i c i n and f o r t h e 

19 D i s t r i c t of Columbia, t a k e n a t t h e o f f i c e s of 

20 C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a Avenue, 

21 N.W., Washington, D.C, 20044, a t 10:30 a.m., 

22 Thursday, F e b r u a r y 1, 1996, and t h e p r o c e e d i n g s 

23 b e i n g t a k e n down by Stenotype by JAN A. WILLIAMS, 

24 RPR, and t r a n s c r i b e d under her d i r e c t i o n . 
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1 W e ' l l f i n d i t and come back t o t h a t . 

2 W i t h o u t l o o k i n g a t a n y t h i n g i n 

3 p a r t i c u l a r , do you have any concept of what you 

4 meant by t h e Western market? 

5 A. I w o u l d r e a l l y need a c o n t e x t t o answer 

6 t h a t q u e s t i o n . 

7 Q. So we can a l l and so the S u r f a c e 

8 T r a n s p o r t a t i o n Board t h a t ' s c o n s i d e r i n g y o u r 

9 s t a t e m e n t i n t h i s case can a g a i n have a f u l l 

u n d e r s t a n d i n g o f what you d i d and what you r e l i e d 

11 on, d i d you do any e m p i r i c a l work on your own t o 

12 come up w i t h t h e a n a l y s i s t h a t ' s i n your o p i n i o n 

13 s p e c i f i c a l l y f c r t h i s case? 

A. I had t h e o p p o r t u n i t y t o speak t o a 

15 number of m a r k e t i n g e x e c u t i v e s from t h e r a i l r o a d 

16 t o ask them and t o engage them m c o n v e r s a t i o n 

17 about t h e c h a r a c t e r of the bu s i n e s s as t h e y 

18 e x p e r i e n c e i t t o h e l p f l e s h out the f a c t s t h a t I 

19 a p p l y my a n a l y s i s t o . 

20 Q ' Ckay . A n y t h i n g o t h e r t h a n t h o s e 

21 c o n v e r s a t i o n s ? 

22 A' And f u r t h e r c o n v e r s a t i o n s o f t h a t k i n d 

23 and f u r t h e r c o n v e r s a t i o n s w i t h c o u n s e l of t h a t 

24 k i n d . 

25 Q. Okay. i t would be h e l p f u l f o r us i f 

ALDERSON REPORTING COMPANY, INC. 
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1 you c o u l d g i v e us the u n i v e r s e of m a r k e t i n g 

2 e x e c u t i v e s you t a l k e d t o . Who d i d you t a l k t o t o 

3 g e t t h e t y p e o f i n f o r m a t i o n you've r e f e r r e d to? 

4 ." A. I j u s t don't have names, 

5 Q. W e l l , l e t ' s s t a r t w i t h how many peo p l e 

6 a r e we t a l k i n g about? 

7 A. 'I. had c o n v e r s a t i o n s e x t e n d i n g o v e r a 

8 few days by t e l e p h o n e w i t h i n d i v i d u a l s and groups 

9 of peo p l e i n v o l v e d i n m a r k e t i n g t o d i s c u s s t h e 

10 c h a r a c t e r o f t h e b u s i n e s s , t h e f a c t o r s as t h e y 

11 p e r c e i v e them t h a t fe:jd i n t o my economic a n a l y s i s 

12 of t h e c h a r a c t e r of c o m p e t i t i o n . 

1̂ 13 Q. L e t me see i f I can h e l p you h e r e . 

14 I've g o t t h e -- t h i s comes f r o m t h e O f f i c i a l 

15 R ailway Guide. And I've g o t here some l i s t i n g s 

16 o f d i f f e r e n t departments f o r UP and S o u t h e r n 

17 P a c i f i c . And l e t me s t a r t w i t h Union P a c i f i c and 

18 t h e r e ' s a l i s t i n g of m a r k e t i n g p e o p l e h e r e . And 

19 l e t me j u s t see i f you had d i s c u s s i o n s w i t h any 

20 of these f o l k s f r o m the Union P a c i f i c s i d e , Jim 

21 S h a t t u c k ? 

22 A. I'm j u s t not g o i n g t o remember t h e 

23 names because I know what my memory i s l i k e f o r 

24 names. So you t r y i n g t o prompt me t h i s way i s 

25 not g o i n g t o h e l p . I j u s t know t h a t as a 
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p r e d i c t i o n about my own memory. 

2 Q. And can you g i v e us any idea on t h e 

3 p o s i t i o n s t h a t these people h e l d t h a t gave them 

4 t h e b a s i s t o g i v e ycu i n f o r m a t i o n you c o u l d r e l y 

5 on? 

6 A. These were f o l k s who r e p r e s e n t e d 

7 t h e m s e l v e s t o me as b e i n g i n l e a d e r s h i p p o s i t i o n s 

8 w i t h r e s p e c t t o the m a r k e t i n g o f c e r t a i n b r o a d 

9 groups o f commodities, of l i n e s of b u s i n e s s o f 

10 t h e r a i l r o a d . 

11 Q. Do you f e e l you spoke w i t h t h e 

12 commodity managers? 

. ;3 A* example, someone who was i n v o l v e d 

14 i n t h e management of i n t e r m o d a l o r i n t e r n a t i o n a l 

15 i n t e r m o d a l or modal j u s t as examples. 

16 Q. And you r e f e r t o some of those 

17 co m m o d i t i e s i n your statement? 

18 A. Yes. 

19 Q. And, as w i t h Union P a c i f i c , would y o u r 

20 answer be t h e same i f I showed you a l i j t of 

21 m a r k e t i n g p e o p l e f o r Southern P a c i f i c ? 

22 A. A c t u a l l y I don't t h i n k I nad l i t e r a l 

23 p e r s o n a l c o n v e r s a t i o n s w i t h Southern. P a c i f i c 

24 m a r k e t i n g p e o p l e . But a g a i n t h e names of 

2 5 p e o p l e - -
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1 Q. D i d you make any n o t e s of the 

2 c o n v e r s a t i o n s you nad w i t h t h e s e f o l k s ? 

3 A. W e l l , a c t u a l l y I had a pad i n f r o n t o f 

4 me w h i l j I was on t h e t e l e p h o n e and I do o d l e d and 

5 w r o t e down some t h i n g s t o prompt m y s e l f as I'm 

6 d o i n g t o d a y , I w r o t e y o u r name down. And i n t h a t 

7 sense I t o o k n o t e s , but t h e y had no v a l u e t o me 

8 a f t e r w a r d s , these were j u s t d u r i n g t h e course o f 

9 t h e t e l e p h o n e c o n v e r s a t i o n , 

Q. And those n o t e s , were those t u r n e d o v e r 

11 t o c o u n s e l t o be p a r t of your work papers t h a t 

12 have been p l a c e d i n the d e p o s i t o r y i n t h i s case? 

13 A. I don't know about t h e work paper 

14 c a t e g o r i z a t i o n , t h a t ' s s o m e t h i n g f o r t h e l a w y e r s 

15 t o w o r r y about. 

16 Q. Were t h e not e s t u r n e d over t o y o u r 

17 cou n s e l ? 

10 

18 

19 

20 

A. I b e l i e v e t h e y were, yes.' 

Q. And a g a i n , j u s t so t h e r e c o r d can be 

c l e a r f o r everybody here and f o r t h e boar d i n 

21 t h i s case, those notes were w h i l e you were h a v i n g 

22 c o n v e r s a t i o n s w i t h m a r k e t i n g people from t h e 

23 a p p l i c a n t t o g a t h e r i n f o r m a t i o n t o h e l p do y o u r 

24 a n a l y s i s ? 

25 MR. MEYER: O b j e c t t o the form. 
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1 THE WITNESS: The purpose of t h e 

2 c o n v e r s a t i o n was f o r me t o f l e s h o ut my 

3 u n d e r s t a n d i n g of t h e t e x t u r e of t h e way t h e 

4 b u s i n e s s i s p e r c e i v e d by the e x e c u t i v e s who a r e 

5 i n v o l v e d i n i t . The purpose of t h e n o t e s was n o t 

6 t h a t , i t was j u s t a doodle pad, 

7 BY MR. LUBEL: 

8 Q. And t h e purpose o f g e t t i n g t h a t 

9 i n f o r m a t i o n was what? 

10 A. Was t o f u r t h e r educate me so I c o u l d do 

H ^ b e t t e r j o b of a n a l y z i n g t h s c o m p e t i t i v e e f f e c t s 

12 o f t h e merger, 

13 Q. And t o t h e n r e f l e c t t h a t a n a l y s i s i n 

14 y o u r s t a t e m e n t i n t h i s case? 

15 A. P o s s i b l y , s u r e . 

16 Q- D i d you t a l k w i t h a Mr. K i n g o r 

17 Mr. Ongerth? 

18 A. I r e a l l y don't r e c a l l t h e names of t h e 

19 p e o p l e t h a t I spoke t o . 

2 0 Q . I know you've r e f e r r e d t o 

21 Mr. Peterson's s t a t e m e n t a l o t i n your 

2 2 s t a t ement. 

23 A. R i g h t . 

24 Q. Don't you t h i n k you p r o b a b l y t a l k e d t o 

25 Mr. Peterson? 
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1 A. F r a n k l y I don't kn<5w. 

2 Q, Other t h a n t h e c o n v e r s a t i o n s w i t h t h e 

3 m a r k e t i n g p e o p l e t h a t we've been t a l k i n g about, 

4 d i d you have o t h e r d i s c u s s i o n s w i t h o f f i c i a l s of 

5 Union P a c i f i c o r Sou t h e r n P a c i f i c c o n c e r n i n g t h e 

6 merger? 

7 A. No. 

8 Q. D i d you do a n y t h i n g t o i n v e s t i g a t e t h e 

9 p r i c i n g o r b i d d i n g conduct of e i t h e r o f t h e 

10 a p p l i c a n t s ? 

11 MR. MEYER: Obj e c t t o t h e f o r m , asked 

12 and answered. 

13 BY MR. LUBEL: 

14 Q. When he o b j e c t s , u n l e s s he i n s t r u c t s 

15 you no t t o answer, you can go ahead and answer. 

16 A. I was j u s t g i v i n g a moirent o f s i l e n c e 

17 i n r e s p e c t f o r h i s i n t e r j e c t i o n , 

18 MR, MEYER: Thank you, 

19 THE WITNESS: I d i d no s p e c i f i c s t u d y 

20 of the a c t u a l p r i c i n g conduct of the r a i l r o a d s 

21 i n v o l v e d i n t h i s case. However, i t ' s i m p o r t a n t 

22 t o me t h a t I ' v e been i n v o l v e d i n a n a l y z i n g t h e 

23 economics o f t h e way p r i c i n g and b i d d i n g and 

24 c o m p e t i t i o n works i n th e i n d u s t r y f o r a v e r y l o n g 

2 5 t ime. 
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2 Q. But j u s t so the r e c o r d can be c l e a r , 

3 you d i d n ' t r e f e r t o and examine p a r t i c u l a r b i d s 

4 ijy UP o r SP i n t h e areas where t h e y compete? 

5 A. That's c o r r e c t . 

6 Q, You mentioned your g e n e r a l e x p e r i e n c e , 

7 Do you know over t h e y e a r s , do you know t h a t UP 

8 o r SP p r i c i n g i s t h e same as o t h e r r a i l r o a d s ? 

9 MR, MEYER: Object t o th e f o r m , 

10 THE WITNESS: I f by p r i c i n g you mean 

11 t h e a c t u a l d o l l a r s and c e n t s , t h e n I don't know 

12 t h a t . But, i f you mean the g e n e r a l way t h a t t h e 

X'x) 13 pr o c e s s of c o m p e t i t i o n or b i d d i n g on b u s i n e s s , 

14 i n t e r a c t i n g w i t h r i v a l s , i n t e r a c t i n g w i t h 

15 s h i p p e r s , my u n d e r s t a n d i n g i s t h a t t h e r e ' s no 

16 e x c e p t i o n i n g e n e r a l t h a t a p p l i e s t o UP o r SP. 

17 BY MR. LUBEL: 

18 Q. You've answered two q u e s t i o n s t h e r e , 

19 t h a t ' s h e l p f u l . 

20 A. A l l r i g h t . 

21 Q. Other t h a n as r e f l e c t e d i n yo u r 

22 s t a t e m e n t , have you done any f u r t h e r a n a l y s i s 

23 r e l a t i n g t o t h i s merger? 

24 MR. MEYER: Obj e c t t o the f o r m . 

2 5 BY MR. LUBEL: 
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1 sense t o what an economist means i n t h e g e n e r a l 

2 c a t e g o r y o f a v o i d i n g double m a r g i n a l i z a t i o n , 

3 I t ' s not n e c e s s a r i l y the same thing, but i t ' s 

4 r e l a t e d , 

5 Q. Okay, Now, coming t o back t o y o u r 

6 s e r v i c e as a d e p u t y A.G. and p a r t i c u l a r l y i n 

7 r e g a r d t o merger a n a l y s i s , you d i d n ' t always 

8 a c c e p t t h e work o f the economic s t a f f , d i d you? 

9 And by t h a t I mean sometimes d i d n ' t you d i s a g r e e 

10 w i t h i t ? 

11 A. Oh, I imagine so. There are some times 

12 when I d i s a g r e e w i t h almost everybody, 

13 Q. And sometimes you would s u b j e c t t h e 

14 economic s t a f f ' s work t o your own a n a l y s i s ? 

15 A. I would always a n a l y z e e v e r y t h i n g t h a t 

16 I c o u l d p o s s i b l y have time and energy t o a n a l y z e 

17 i n c l u d i n g t h e work of t h e s t a f f , t he work o f my 

18 boss, and everybody around. 

19 Q. And sometimes you would go back and 

20 c e r t a i n l y , as t o your s t a f f , sometimes you would 

21 go back and ask them t o do f u r t h e r i n v e s t i g a t i o n , 

22 w o u l d n ' t you? 

23 A. I would imagine so. 

24 Q. Sometimes ask them t o do, you know, 

25 more f a c t g a t h e r i n g or e m p i r i c a l work? 
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1 A, That sounds r i g h t , 

2 Q. Okay. And, of course, sometimes you 

3 used e c o n o m e t r i c s t u d i e s ? 

* ' A. We would a t t e m p t t o from t i m e t o t i m e , 

5 yes, 

6 Q. And you would sometimes r e l y on those 

7 s t u d i e s i n making recommendations? 

8 A. Rely i s a touchy word. We would 

9 c e r t a i n l y t r y to adduce u s e f u l informcition from 

10 econom.etric evidence as best we c o u l d . 

11 Q- And the same q u e s t i o n s i n r e g a r d t o 

12 e v i d e n c e t h a t might be s u b m i t t e d by an o u t s i d e r 

13 o r p a r t i e s t h a t were b e i n g i n v e s t i g a t e d , l i k e 

14 w h i t e p a p e r s , t h i n g s l i k e t h a t , you w o u l d n ' t j u s t 

15 always a c c e p t those on face v a l u e , would you? 

16 A. On face v a l u e , I would r e a d them and 

17 t r y t o u n d e r s t a n d what wat, m e a n i n g f u l about them. 

Q. R i g h t , But woul d n ' t you o f t e n l o o k 

b e h i n d them and t r y t o do f u r t h e r i n v e s t i g a t i o n 

of some of t h e c o n c l u s i o n s t h a t t h e y m i g h t reach? 

21 A, Depending upon what my r e a d i n g of the 

22 paper s u g g e s t e d would be a w o r t h w h i l e subsequent 

23 s t e p , yeah. 

24 Q, Depenaing on what you're r e a d i n g , 

25 sometimes you would, r i g h t , do .''urther 
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1 i n v e s t i g a t i o n ? 

2 A.. Sometimes, s u r e . And f r a n k l y sometimes 

3 a w h i t e paper w o u l d come i n t h a t had so l i t t l e 

4 v a l u e t h a t i t w o u l d n ' t get a second r e a d i n g . 

5 Q. And, when you would make 

€ recommendations t o th e a s s i s t a n t a t t o r n e y g e n e r a l 

7 i n y o u r d i v i s i o n , were you always e q u a l l y c e r t a i n 

8 of t h e c o u r s e o f action,- i n o t h e r words, 

9 sometimes we a r e more c e r t a i n t h a n o t h e r s ? 

10 A. T h a t ' s a good q u e s t i o n . I t h i n k I was 

11 always e q u a l l y c e r t a i n about what i t was t h a t I 

12 was s a y i n g . But what I was s a y i n g would 

1̂ 13 c e r t a i n l y be d i f f e r e n t i n d i f f e r e n t s i t u a t i o n s , 

14 Q. Okay, But .lometimes w o u l d n ' t y o u r 

15 l e v e l of c e r t a i n t y about whether or n o t c e r t a i n 

16 a c t i o n s s h o u l d be t a k e n vary? 

17 MR, MEYER: Ka.^ed. and answered, 

18 BY MR. LUBEL: 

19 Q. For e x a i r p l e , sometimes, you know, some 

20 t h i n g s may be a c l e a r e r case, o t h e r t i m e s maybe 

21 i t was a h a r d e r c a l l ? 

22 MR. MEYER: O b j e c t . 

23 THE WITNESS: I b e l i e v e I ' ve s a i d t o 

24 people a t d i f f e r e n t times i n my l i f e , gee, t h a t ' s 

25 a c l o s e c a l l , o r s a i d t o people not a c l o s e 
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1 c a l l , 

2 BY MR. LUBEL: 

3 Q. And t h a t would have i n c l u d e d when you 

4 were making recommendations w o r k i n g a t t h e 

5 Department o f J u s t i c e , c o r r e c t ? 

6 A. Yes. 

7 Q. And do you t h i n k t h a t t h e d i v i s i o n made 

8 any d e c i s i o n s i n merger cases t h a t you t h i n k were 

9 i n c o r r e c t ; i n o t h e r words, maybe t h a t t h e y s h o u l d 

10 have a l l o w e d p a r t i e s t o merge where t h e y d i d n ' t 

11 a l l o w p a r t i e s t o merge or s h o u l d have r e q u i r e d 

12 some c o n d i t i o n s and d i d n ' t r e q u i r e c o n d i t i o n s ? 

) 13 A. That's g e t t i n g t o be a number of y e a r s 

14 s i n c e t h e e x p e r i e n c e , b u t I w o u l d n ' t be s u r p r i s e d 

15 i f t h a t were sometimes the case. 

16 Q, And coming back now t o y o u r o p i n i o n s i n 

17 t h i s case, how s t r o n g are your c o n c l u s i o n s and 

18 y o u r s t a t e m e n t i n t h i s case, a l o n g w i t h t h e k i n d 

19 of c o n t i n u u m you've d e f i n e d of c l e a r case, maybe 

2 0 i t ' s not so c l e a r ? 

21 A. I f e e l q u i t e s t r o n g l y about what i s 

22 s a i d here i n my t e s t i m o n y . I put t h i s f o r w a r d 

23 w i t h a g r e a t d e a l of c o n f i d e n c e about what i s 

24 a c t u a l l y h e r e . And I worked v e r y h a r d t o t r y t o 

25 say c l e a r l y what i t was t h a t I meant. 
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THE WITNESS: Thank you, i t ' s been a 

2 l o v e l y day. 

3 (Recess) 

4 EXAMINATION BY COUNSEL FOR 

5 THE SOCIETY OF THE PLASTICS INDUSTRY, INC. 

6 BY MR. BERCOVICI: 

7 Q. P r o f e s s o r W i l l i g , I'm M a r t i n B e r c o v i c i 

8 r e p r e s e n t i n g The S o c i e t y of t h e P l a s t i c s I n d u s t r y 

9 i n t h i s p r o c e e d i n g . 

10 A. Glad t o meet you, s i r . 

11 Q. P l e a s u r e t o meet you. I ' l l t r y t o t a k e 

12 a l i t t l e l e s s t i m e t h a t Mr. Lubel d i d . I ' d l i k e 

.. ' "̂ 3 t o f o c u s on pages 618 t o 620 of your s t a t e m e n t . 

14 where you make s p e c i f i c r e f e r e n c e t o c h e m i c a l s 

15 t r a f f i c . I u n d e r s t a n d Lhat t h a t d i s c u s s i o n 

16 i n c l u d e s s p e c i f i c a l l y p l a s t i c s ? 

1 7 A. Yes. 

18 Q. I s t h a t c o r r e c t ? 

19 A. Yes, t h a t ' s c o r r e c t . 

20 Q. By p l a s t i c s you mean p l a s t i c s raw 

21 m a t e r i a l s o r p l a s t i c s r e s i n s as opposed t o 

22 f a b r i c a t e d products,- i s t h a t c o r r e c t ? 

23 A. Yes. 

24 Q, Have you done any st u d y of t h e 

25 

J 
t r a n s p o r t a t i o n market or t r a n s p o r t a t i o n of 
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1 p l a s t i c s ? 

2 MR. MEYER: Ob j e c t t o the fo r m . 

3 THE WITNESS: Pursuant t o t h i s case? 

4 .• BY MR . BERCOVICI : 

5 Q, Any t i m e , 

6 A, I'm h e s i t a t i n g beca-use I was once some 

7 y e a r s ago i n v o l v e d i n a c h l o r a l k a l i i n d u s t r y 

8 merger w h i c h i s n o t p l a s t i c s and we d i d l o o k a t 

9 some r a i l d a t a i n t h a t case. And more r e c e n t l y I 

was i n v o l v e d i n a PVC p r o d u c t merger. And I 

11 b e l i e v e some t r a n s p o r t a t i o n d a t a c r o s s e d my desk, 

12 b u t I a c t u a l l y d i d n ' t do those s t u d i e s and I 

13 d o n ' t t h i n k t h e y ' r e p e r t i n e n t t o my s t u d y h e r e . 

14 Q. The PVC p r o d u c t merger, was t h a t a PVC 

15 p r o d u c t merger o r was i t a p r o d u c t s u p p l y ? 

16 A. I t was a PVC merger, 

17 Q. Of t h e r e s i n s o r o f the m a n u f a c t u r e d 

18 p r o d u c t ? 

19 A. Of t h e r e s i n s . 

20 Q. And how r e c e n t l y was t h a t ? 

21 A. A c t u a l l y t h i s i s one of th o s e cases 

22 t h a t s t r e t c h e d on I b e l i e v e f o r some t e n y e a r s 

23 b e f o r e t h e F e d e r a l Trade Commission and I was 

24 a c t u a l l y i n v o l v e d i n t h e e a r l i e r phase and t h e n I 

25 was n o t i n v o l v e d f o r a l o n g t i m e and t h e n I 
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1 became i n v o l v e d a g a i n I t h i n k i t was a year o r 

2 two ago on t h e a s p e c t s o f some of the d i v e s t i t u r e 

3 p r o p o s a l s t h a t were made by t h e p a r t i e s and 

4 t r y i n g t o u n d e r s t a n d whether the FTC would a c c e p t 

5 t h o s e p r o p o s a l s . 

6 Q. But i n any event you s a i d t h a t you have 

7 n o t s t u d i e d t h e t r a n s p o r t a t i o n market --

8 A. That wasn't key and i t wasn't r e a l l y 

9 s o m e t h i n g t h a t r e l a t e s t o t h i s . I j u s t wanted t o 

10 be f o r t h c o m i n g i n my answer. 

11 Q. Thank you. What: i s the b a s i s f o r y o u r 

12 u n d e r s t a n d i n g about c h e m i c a l s and p l a s t i c s 

13 t r a f f i c t h a t you t e s t i f y t o on pages 618 t o 620 

14 o f y o u r s t a t e m e n t ? 

15 A, Yeah, t o t h e exten*-. t h e r e are s p e c i f i c 

16 f a c t s h e r e , t h e y r e a l l y come from my 

17 c o n v e r s a t i o n s w i t h b u s i n e s s p e o p l e and a l s o t o 

some e x t e n t f r o m Mr. Peterson's te,stimony I'm 

not a g a i n as I was e x p J a i n i n g e a r l i e r t o d a y --

s p e c i f i c a l l y w i t h r e g a r d t o the ch e m i c a l s p o r t i o n 

21 o f t h e f a c t s p r e s e n t e d here, I r e a l l y am n o t 

22 p u t t i n g m y s e l f f o r w a r d as a f a c t w i t n e s s b u t 

23 r a t h e r someone who i s i n t e r p r e t i n g these f a c t s 

upon which I am r e l y i n g on o t h e r s f o r t h e t r u t h 

o f . But I'm a n a l y z i n g tham and t r y i n g t o 
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1 u n d e r s t a n d what t h e y mean f o r my a n a l y s i s of 

2 c o m p e t i t i v e e f f e c t s . 

3 Q. I n terms o f the b u s i n e s s p e o p l e , those 

4 a g a i n a re b u s i n e s s p e o p l e a t t h e Union P a c i f i c , 

5 n o t a t t h e S o u t h e r n P a c i f i c R a i l r o a d ; i s t h a t 

6 c o r r e c t ? 

7 A. The s p e c i f i c c o n v e r s a t i o n s t h a t I was 

8 i n v o l v e d w i t h p e r s o n a l l y i n v o l v e d Union P a c i f i c 

9 m a r k e t i n g e x e c u t i v e s d e a l i n g w i t h c h e m i c a l s 

10 t r a f f i c . And c o u n s e l a t try r e q u e s t spoke t o 

11 p e o p l e a t t h e S o u t h e r n P a c i f i c I b e l i e v e about 

12 c h e m i c a l s as w e l l , b u t I can ' t be t o t a l l y s ure 

13 about t h a t . 

14 Q, You're s a y i n g counsel a t y o u r r e q u e s t 

15 d i d and c o u n s e l conveyed the i n f o r m a t i o n t o you? 

16 A. Yeah, 

17 Q. And who was t h a t counsel? 

18 A. Mr, Herzog i n p a r t i c u l a r . 

19 Q. And you have no idea who Mr. Herzog 

20 spoke w i t h ac t h e Southern P a c i f i c ? 

21 A. I d o n ' t , I don't have those names. 

22 Q. Do you r e c a l l what he t o l d you t h a t 

23 t h e y had s a i d about t h e chemicals t r a f f i c ? 

24 A. Yeah, t h e t h i n g s t h a t 1 l e a r n e d 

25 f i r s t h a n d and t h a t Mr. Herzog i n q u i r e d about on 
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1 a r i s e i n c o n v e r s a t i o n s w i t h t h e m a r k e t i n g 

2 p e o p l e . But t h a t i s something t h a t has been my 

3 u n d e r s t a n d i n g I t h i n k f c r a l o n g t i m e g e n e r a l l y 

4 about t h e i n d u s t r y , 

5 Q, But i t c o u l d be p o s s i b l e t h a t , w i t h i n 

6 t h e p l a s t i c s i n d u s t r y , t h a t 80 or 90 o r more 

7 p e r c e n t moves under c o n t r a c t ; i s t h a t p o s s i b l e ? 

8 A. Yeah, my i n f o r m a t i o n here i s a g g r e g a t e d 

9 as between o t h e r chemicals and p l a s t i c s , 

10 Q- You s t a t e on page 618, a t t h e b o t t o m of 

11 t h e , page c o n t i n u i n g t o the n e x t page, whenever 

12 p o s s i b l e r a i l r o a d s w i l l a t t e m p t t o c o n v e r t these 

\ 13 s i t u a t i o n s , y o u ' r e r e f e r r i n g t o t h e c o n t r a c t 

14 s i t u a t i o n s o t h e r t h a n what you c h a r a c t e r i z e as 

15 the mega-bids, i n t o m u l t i - l a n e o p p o r t u n i t i e s by 

16 o f f e r i n g quotes on some broader s e t o f r e l e v a n t 

17 t r a f f i c i n a d d i t i o n t o the t r a f f i c t h a t i s t h e 

18 s u b j e c t of t h e i n i t i a l r e q u e s t . Would you 

19 c o n s i d e r f a l l i n g i n t o t h i s s i t u a t i o n which you 

d e s c r i b e a s h i p p e r who has one p l a n t e x c l u s i v e l y 

ser-'-ed by t h e r a i l c a r r i e r and a second p l a n t 

22 which i c c o m p e t i t i v e l y served by t h a t c a r r i e r and 

23 a n o t h e r c a r r i e r ? 

24 A. I h e a r d what you s a i d , b u t I don't 

25 e x a c t l y u n d e r s t a n d t h e q u e s t i o n I'm a f r a i d . 
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1 them and t h a t r a i l r o a d s • are q u i t e p r e p a r e d t o be 

2 more a g g r e s s i v e i n the terms and the p r i c e s and 

3 t h e s e r v i c e l e v e l s t h a t they are a b l e and w i l l i n g 

4 t o o f f e r u nder c i r c u m s t a n c e s of g r e a t e r volume, 

5 So i t would not a t a l l s u r p r i s e me, 

6 based on g e n e r a l p r i n c i p l e s and my g e n e r a l 

7 u n d e r s t a n d i n g , t h a t a r a i l r o a d would, o t h e r 

8 t h i n g s e q u a l , be more a g g r e s s i v e f o r a g r e a t e r 

9 volume commitment. But t h e r e may w e l l be o t h e r 

10 c o n s i d e r a t i o n s i n any p a r t i c u l a r c i r c u m s t a n c e 

11 t h a t I'm n o t aware of as I answered y o u r g e n e r a l 

12 q u e s t i o n , 

13 Q, But t h e o r e t i c a l l y t h a t ' s c e r t a i n l y 

14 p o s s i b l e ? 

15 A. C e r t a i n l y p o s s i b l e , yes. 

16 Q. I s i t a l s o p o s s i b l e . P r o f e s s o r W i l l i g , 

17 and we're t a l k i n g t h e o r e t i c a l now because we know 

18 t h a t you d o n ' t have a c t u a l p r i c i n g e x p e r i e n c e , 

19 t h a t t h e c a r r i e r c o u l d say t o t h e s h i p p e r I'm 

20 g o i n g t o p r i c e your t r a f f i c t o r e t u r n so many 

21 d o l l a r s o f c o n t r i b u t i o n t o my r a i l r o a d . You 

22 g e n e r a t e 10,000 c a r s , f o r example, a year between 

23 your two p l a n t s and I want $400 per c a r 

24 c o n t r i b u t i o n , t h a t ' s c o n t r i b u t i o n b e i n g revenue 

25 above v a r i a b l e c o s t s . I ' l l be happy t o s p l i t 
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1 t h a t c o n t r i b u t i o n between t h e two p l a n t s o r , i f 

2 you j u s t want t o g i v e me t h e t r a f f i c f r o m t h a t 

3 which we e x c l u s i v e l y s e r v e , we can s e t t h e r a t e s 

4 w i t h t h e c o n t r i b u t i o n coming from t h a t t r a f f i c 

5 o n l y , 

6 MR. MEYER: O b j e c t t o t h e form. 

7 THE WITNESS: And y o u r q u e s t i o n , s i r , 

8 i s whether t h a t ' s p o s s i b l e ? 

9 BY MR. BERCOVICI: 

10 Q, Whether i t ' s p o s s i b l e t h a t t h e r a i l r o a d 

11 c o u l d p r i c e i t s t r a f f i c t o t h e customer i n t h a t 

12 f a s h i o n ? 

i 13 A. As I s i t here, i t ' s always d i f f i c u l t t o 

14 r u l e t h i n g s out as i m p o s s i b l e . But, g i v e n t h e 

15 absence o f a c o n t e x t , because I don't u n d e r s t a n d 

16 what would be t h e most advantageous o r t h e 

17 c i r c u m s t a n c e s where t h a t would be a n a t u r a l 

18 outcome, I c o u l d n ' t s i t here and say i t was 

19 i m p o s s i b l e w i t h o u t knowing t h e f u l l e r 

20 c i r c u m s t a n c e s , 

21 Q. But you s a i d i t c o u l d be p o s s i b l e t h a t 

22 a r a i l r o a d c o u l d p r i c e t o t h a t b a s i s ? 

23 A. W e l l , what I s a i d i s I h e s i t a t e t o say 

24 a n y t h i n g i s i m p o s s i b l e under o a t h because who 

25 knows. I don't have t h e f u l l c o n t e x t b e f o r e me. 
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1 But, j u s t f r o m what you're d e s c r i b i n g , I don't 

2 r e a l l y f u l l y u n d e r s t a n d why t h a t would be a 

3 r a t i o n a l e response by t h e p l a y e r s t o t h e market 

4 c i r c u m s t a n c e s , 

5 Q. I s n ' t t h e r a i l r o a d ' s o b j e c t i v e t o 

6 maximize i t s revenue? 

7 A. W e l l , I'm w i l l i n g t o presume as a 

8 m a t t e r o f economics t h a t r a i l r o a d s are o u t t o 

9 maximize t h e i r p r o f i t o r t h e i r c o n t r i b u t i o n t o 

t h e i r t o t a l f i x e d and common c o s t s which i n some 

11 sense amounts t o t h e same t h i n g . So c o s t s do 

12 come i n t o p l a y , n o t j u s t revenue, 

13 Q. I n t h e s i t u a t i o n t h a t I h y p o t h e s i z e d , 

14 wouldn't the r a i l r o a d maximize i t s c o n t r i b u t i o n 

15 o r i t s p r o f i t under t h a t s c e n a r i o ? 

16 MR. MEYER: Obj e c t t o t h e f o r m , 

1"̂  THE WITNESS: Not n e c e s s a r i l y , n o t as I 

18 u n d e r s t a n d t h e h y p o t h e t i c a l t h a t you're p a i n t i n g 

19 f o r me. 

20 BY MR. BERCOVICI: 

21 Q. Under what c i r c u m s t a n c e s would t h a t n o t 

22 l e a d t o t h e r a i l r o a d m a x i m i z i n g i t s 

23 c o n t r i b u t i o n ? 

24 A. W e l l , one way t o t h i n k about a 

25 c i r c u m s t a n c e l i k e t h a t i s t h a t the r a i l r o a d would 
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1 be t r y i n g t o maximize i t s p r o f i t f r o m say t h e 

2 f i r s t p l a n t and t h e n have a- l e a s t a t f i r s t a 

3 s e p a r a t e d t h o u g h t process about how t o make y e t 

4 more c o n t r i b u t i o n , i f i t c o u l d , f r o m o f f e r i n g an 

5 a t t r a c t i v e a d d i t i o n a l p a r t o f i t s s e r v i c e package 

6 f o r t r a f f i c f r o m t h e second p l a n t and t h e n 

7 perhaps l i n k i n g t h e two i n a way t h a t would 

8 e x p r e s s t h e added v a l u e t h a t i t would r e c e i v e 

9 f r o m t h e added volume and share some o f t h a t w i t h 

10 t h e s h i p p e r as an inducement, 

11 And t h e n maybe t o o t h e r e would be a 

12 c o s t i m p l i c a t i o n because i t may be t h e equipment 

\ 13 c o u l d be s h u f f l e d between t h e p l a n t s i n a way 

14 t h a t would engender some a d d i t i o n a l e f f i c i e n c i e s 

15 and t h e n those t o o might be p a r t o f t h e b u s i n e s s 

16 t h i n k i n g of t h e r a i l r o a d . I mean t h e r e ' s a l o t 

3 7 o f c o m p l i c a t i o n s t h a t I don't know o u t o f a 

18 p a r t i c u l a r c o n t e x t . 

19 Q. But, i f t h e r a i l r o a d c o u l d o f f e r a 

20 p o s i t i v e i n c e n t i v e as you s a i d b e f o r e i n terms of 

21 a more f a v o r a b l e r a t e , c o u l d n ' t i t a l s o o f f e r a 

22 n e g a t i v e i n c e n t i v e i n terms of a h i g h e r r a t e t o 

23 t h e s h i p p e r i f i t chose t o g i v e t h e r a i l r o a d 

t r a f f i c f r o m o n l y one p l a n t and t o g i v e t h e o t h e r 24 

25 r a i l r o a d t r a f f i c f r o m t h e p l a n t t h a t ' s 
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1 c o m p e t i t i v e l y served? 

2 MR. MEYER: Object t o the for m . 

3 THE WITNESS: I'm not sure I f u l l y 

4 u n d e r s t a n d . But my f i r s t r e a c t i o n i s I don't see 

5 as a m a t t e r of g e n e r a l p r i n c i p l e , g i v e n what 

6 y o u ' r e p a i n t i n g , why t h i s would r e a l l y be p r o f i t 

7 enhancing f o r t h e r a i l r o a d . What t h a t would 

8 r e a l l y be who knows, maybe t h e r e are added 

9 f a c t o r s i n r e a l i t y t h a t would indeed make i t a 

10 more r a t i o n a l response, but i t ' s not t h e r e as I 

11 u n d e r s t a n d y o u r q u e s t i o n . 

12 BY MR. BERCOVICI: 

13 Q. L e t ' s move on. You s t a t e on page 619, 

14 i n t h e m i d d l e of the page, you s t a t e t h a t s t o r a g e 

15 f o r p l a s t i c s r e p r e s e n t s a n o t h e r major d i m e n s i o n 

16 of n o n p r i c e c o m p e t i t i o n between r a i l r o a d s , as 

17 p l a s t i c s g e n e r a l l y move from p r o d u c t i o n d i r e c t l y 

18 t o r a i l c a r s are o f t e n s o l d w h i l e they a r e i n 

19 s t o r a g e i n r a i l c a r s . I s t h i s knowledge t h a t you 

2 0 have y o u r s e l f o r i s t h i s i n f o r m a t i o n t h a t was 

2 1 conveyed t o you by one or more of the m a r k e t i n g 

2 2 r e p r e s e n t a t i v e s who you spoke w i t h or fr o m whom 

2 3 you r e c e i v e d i n f o r m a t i o n ? 

24 A. Uh-huh, most d i r e c t l y the l a t t e r , most 

2 5 d i r e c t l y conveyed to me. But I must say that i t 
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1 BY MR. BERCOVICI: 

2 Q. So you don't have e x p e r t knowledge w i t h 

3 r e g a r d t o t h e i s s u e of the i m p o r t a n c e of c y c l e 

4 t i m e t o c h e m i c a l s h i p p e r s ? 

5 A. No, t h a t ' s n ot what I s a i d , C ounselor. 

6 Q. Do you have e x p e r t knowledge w i t h 

7 r e g a r d t o t h e im p o r t a n c e of c y c l e t i m e t o 

8 c h e m i c a l s h i p p e r s ? 

9 A. W.-ll, as I e x p l a i n e d e a r l i e r , I d i d 

10 l e a r n about t h a t s u b j e c t as i t i s r e f l e c t e d i n my 

11 t e s t i m o n y . I don't have d i r e c t b u s i n e s s 

12 knowledge of t h a t nor have I done a p e r s o n a l 

13 s t u d y o f i t . At t h e same t i m e , i t r i n g s t r u e t o 

14 me f r o m my e x p e r i e n c e and u n d e r s t a n d i n g t h e way 

15 r a i l r o a d o p e r a t i o n s work and what a s p e c t s ot 

16 F e r v i j e a r e i m p o r t a n t t o s h i p p e r s i n d i f f e r e n t 

1 " indus t r i e s . 

18 Q. And you l e a r n e d abcut t h a t t h r o u g h 

19 c o n v e r s a t i o n s w i t h b u s i n e s s r e p r e s e n t a t i v e s and 

20 w i t h c o u n s e l f o r one of the a p p l i c a n t s , c o r r e c t ? 

21 MR. MEYER: Object t o t h e f o r m . 

22 THE WITNESS: The most immediate source 

23 of th o s e sentences i n my t e s t i m o n y i s 

24 c o n v e r s a t i o n w i t h t h e b u s i n e s s p e o p l e ar.d f u r t h e r 

25 f a c c - f i n d \ n g r e q u e s t e d of counsel and a t t h e same 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 18001 FOR DEPO 

1111 14th ST., N.W,, 4th FLOOR / WASHINGTON, D C , 20005 



8 

9 

10 

269 

1 t i m e a g a i n s t t h e backd-op of my e x p e r i e n c e w i t h 

2 t h e i n d u s t r y g e n e r a l l y w i t h which t h i s 

3 p r o p o s i t i o n i s c o n s i s t e n t . 

* BY MR. BERCOVICI: 

5 Q. D i d you ask i f t h a t was u n i v e r s a l l y 

6 t r u e f o r a l l chemical s h i p p e r s ? 

7 A, A c t u a l l y I d i d n ' t ask t h a t q u e s t i o n 

because I never expect a n y t h i n g t o be t r u l y 

l i t e r a l l y u n i v e r s a l l y t r u e . I'm r e a l l y 

t e s t i f y i n g here and was always a s k i n g about broad 

11 g e n e r a l i z a t i o n s r a t h e r than t r u e u n i v e r s a l s . 

•̂ 2 Q. D i d you ask whether t h a t was t r u e w i t h 

13 r e s p e c t t o p l a s t i c s s h i p p e r s ? 

1'* MR- MEYER: Obj e c t t o t h e form. 

15 THE WITNESS: T h i s p a r t i c u l a r 

16 c o n v e r s a t i o n p u t t o g e t h e r as a g e n e r a l i z a t i o n , 

17 c h e m i c a l s and p l a s t i c s t r a f f i c , and t h a t ' s t h e 

18 way I exp r e s s e d i t . 

19 BY MR. BERCOVICI: 

20 Q. So t h e answer i s you d i d not ask 

21 s p e c i f i c a l l y about p l a s t i c s t r a f f i c ? 

22 A. As d i s t i n c t from c h e m i c a l s , t h a t ' s 

2 3 c o r r e c t . 

2 4 MR. BERCOVICI: That's f i n e . I have no 

25 f u r t h e r q u e s t i o n s . Thank you. P r o f e s s o r . 
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2 2 8 

1 Q. They u n d e r s t a n d t h a t you're c o r r e c t ? 

2 A. I'm c o r r e c t as t o how t o t r e a t i t i n 

3 t h e way t h a t I've done i t . Somebody e l s e m i g h t 

4 have a d i f f e r e n t i d e a as t o what t o do, b u t I 

5 b e l i e v e , as I've e x p l a i n e d i t here, t h a t t h i s i s 

a sound way of p r e s e n t i n g t h e data f o r purposes 

of t h e a n a l y s i s t h a t I p r e s e n t . 

8 Q, Now, you and Mr. Pete r s o n have h a n d l e d 

9 t h e c a t e g o r y t h a t ' s d e f i n e d as p l a s t i c f l a k e s 

10 d i f f e r e n t l y . Do you r e c a l l t h a t ? 

11 A. Yes. And I'm I t h i n k q u i t e c a n d i d i n 

12 my t e s t i m o n y as t o how t o handle t h i s . I d i d 

13 t a l k w i t h t h e people i n h i s s t a f f about what are 

14 p l a s t i c f l a k e s . And t o me I don't b e l i e v e you 

15 can be c o m p l e t e l y c o m f o r t a b l e w i t h how t o bre a k 

16 t h a t up as among commodity groups. And so I 

17 t r e a t e d i t t h e way I d i d . 

IS Q' Why d i d you p i c k t h a t p a r t i c u l a r STCC 

19 as one t o address? 

20 A. I t popped up because, i n my s c r e e n i n g 

21 p r o c e d u r e , i t came up as one where t h e c r i t e r i a 

22 were s a t i s f i e d . T h e r e f o r e , I f e l t t h a t , 

23 c o n s i s t e n t w i t h e v e r y t h i n g I had done, I s h o u l d 

24 at lea.^^t t r y t o l o o k a t i t . When, i n f a c t , you 

25 l l ok: a t i t , i t ' s such a m i s c e l l a n e o u s hodgepodge 
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1 I don't t h i n k you can make any sense o u t of i t o r 

2 draw any i n f e r e n c e s about i t , which I say i n t h e 

3 t e x t . 

4 Q, And >-ou are aware, are you n o t , t h a t 

5 t h e r e i s no p r o d u c t c a l l e d p l a s t i c f l a k e s ? 

6 A. W e l l , t h e r e i s a STCC l i s t i n g f o r i t . 

7 And t h a t ' s t h e way I approached i t . 

8 Q. Are you aware t h a t t h e r e ' s a market f o r 

9 a p r o d u c t , a s i n g l e p r o d u c t t h a t i s d e f i n e d by 

10 t h a t STCC code? 

11 A, Now, as I un d e r s t a n d i t and f r o m such 

12 l i m i t e d d i s c u s s i o n s I had, t h e r e a p p a r e n t l y a r e 

13 some d e a l e r s , merchants, who may buy, i n e f f e c t , 

14 m i s c e l l a n e o u s p i e c e s and then t r y t o s o r t them 

15 f o r some purpose. I would r e g a r d i t as k i n d of 

16 t h e e q u i v a l e n t of scrap d e a l e r s . Wno t h e y a r e 

17 and e x a c t l y how th e y buy such items I have no 

18 i d e a . 

Q- So i t ' s your u n d e r s t a n d i n g t h a t , t o the 

e x t e n t t h a t t h e r e ' s a market f o r p l a s t i c f l a k e s , 

21 i t ' s i n essence a scrap market? 

22 A, I t i s e s s e n t i a l l y . And maybe t h e r e ' s 

23 some m a n u f a c t u r e r who can f i g u r e some way of 

b l e n d i n g t h i n g s , b ut i t ' s e s s e n t i a l l y t h a t . 

19 

2 0 

24 

25 Q. I n your t e s t i m o n y y e s t e r d a y . 
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1 o f ? 

2 A. Most p o l y e t h y l e n e as f a r as I'm a b l e t o 

3 adduce, and t h i s i s r e f l e c t e d i n my t a b l e , moves 

by r a i l i n l o n g h a u l . Now, t h e p o r t i o n t h a t may 

moving s h o r t e r h a u l by t r u c k i s unknown t o me. 

6 What e x a c t l y i t s magnitude i s the p u b l i c d a t a 

7 don't show. 

8 Presumably, the companies t h a t we are 

9 concerned w i t h t h i s case, the chemical companies, 

may be g i v e n an o p p o r t u n i t y t o p r o v i d e more 

11 s p e c i f i c i n f o r m a t i o n . But t h e r e can be s h o r t e r 

12 h a u l t r u c k l o a d s o f the p r o d u c t which are not 

13 q u a n t i f i e d -- wh i c h I cannot q u a n t i f y by mode 

14 s e p a r a t e l y . 

15 These c o u l d i n c l u d e s h o r t h a u l 

16 movements, perhaps up t o a couple hundred m i l e s 

17 or more, i n c l u d i n g j u s t - i n - t i m e d e l i v e r i e s f c r 

18 c e r t a i n p l a n t s w h i c h are mentioned i n t e s t i m o n y 

19 of some p o l y e t h y l e n e p r o d u c e r s or movements from 

20 m a n u f a c t u r e r o p e r a t e d bagging f a c i l i t i e s f o r 

21 p o l y e t h y l e n e t r a n s p o r t e d t o docks i n t h e g u l f 

22 area f o r onward movement by water i n e x p o r t 

2 3 t r a d e . 

24 Q. I s i t y o u r o p i n i o n t h a t t h e r e i s or i s 

25 not m e a n i n g f u l modal c o m p e t i t i o n f o r l o n g - h a u l 
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1 p o l y e t h y l e n e m.ovement? 

2 A. I Ccn't draw a f i r m c o n c l u s i o n on 

3 m e a n i n g f u l . I would say most of i t i s -- t h e 

4 l o n g h a u l i s by r a i l . What I cannot speak t o , 

5 however, i s t h e p o s s i b i l i t y of t r u c k movements 

6 from p l a n t s o f t h e p r o d u c t i n bagged f o r m t o 

7 water. And, i f t r u c k movements can be made t o 

8 docks f o r i n t e r n a t i o n a l t r a d e , i t i s p o s s i b l e , 

9 and I cannot be c e r t a i n of t h i s , i t ' s p o s s i b l e 

10 t h a t t h e r e i s some c o a s t a l movements. What t h e 

11 magnitude of t h a t i s I w i l l assume w e ' l l t r y t o 

12 adduce from s h i p p e r s or m a n u f a c t u r e r s as t o 

13 t h a t . 

14 There i s a r o l e f o r -- t h e r e are what I 

15 c a l l i n t e r m o d a l or business modal moves of 

16 p o l y e t h y l e n e w h i c h we do know of and w h i c h are 

17 r e f l e c t e d i n my work papers. I n 199^ s o m ething 

18 l i k e 769,000 to n s of p o l y e t h y l e n e moved by t r u c k 

19 t o TOFC f a c i l i t i e s i n t h e Houston area f o r onward 

20 shipment by r a i l . So t h e r e was -- and, s i n c e t h e 

21 p r o d u c t would have been moved by t r u c k , i t i s 

22 p o s s i b l e i t c o u l d have come from any of a number 

23 of p l a n t s p r o d u c i n g the p r o d u c t . The p l a n t 

24 i d e n t i f i c a t i o n s , of course, are n o t known. 

25 So t h e r e i s some t r u c k r o l e h e r e . I 
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1 Q, T u r n i n g back t o page 489, you r e p o r t 

2 major d o m e s t i c barge movements of chem i c a l s 1993? 

3 A. Yes. 

* Q- Are any of t h e r e p o r t e d commodities on 

5 t h i s page STCC 282? 

6 A. Not <̂ TCC 282 dry c h e m i c a l s . 

7 Q. D i d t h e Army --

8 A. L e t me j u s t make c e r t a i n . N o t i c e t h e 

9 t i t l e of t h e t a b l e 12, i t says barge movements. 

10 And t h a t ' s what I j u s t s a i d a p p l i e s t o barge. As 

11 f o r i n t e r n a t i o n a l , i f the t a l k e d about water 

12 movements o f say p l a s t i c s , t h e r e are water 

13 movements f o r -- by deep sea v e s s e l say f o r 

14 e x p o r t . And t h a t would be i n c l u d e d . And t h a t 

15 c o u l d i n c l u d e any o t h e r water movement i n deep 

16 sea v e s s e l . But f o r barge my answer stands as i t 

17 i s . 

18 Q. Are you aware of any l a r g e v e s s e l 

19 movement o f p l a s t i c s f o r o t h e r than e x p o r t ? 

20 A. I'm not aware of i t . 

21 Q. Do you know wnether the Army Corps of 

22 E n g i n e e r s r e p o r t e d barge movements f o r p l a s t i c s 

23 STCC 282? 

24 A. I don't know -- when you say whether 

25 t h e Corps of Engineers r e p o r t e d , you mean 
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1 p u b l i c l y ? 

2 Q, Yes, i n the r e p o r t t h a t you 

3 r e f e r e n c e d . 

4 A. No. I n the 282 t h e r e may be a few 

5 i n c l u d e d i n a c a t e g o r y c a l l e d p l a s t i c , b ut i t ' s 

6 t r i v i a l . 

7 Q. So t h e domestic barge movements as 

8 r e p o r t e d by t h e U.S. Corps of Engineers you would 

9 d e s c r i b e as t r i v i a l , t n e amount o f movement? 

10 A. I c a n ' t say t h a t . But you asked 

11 whether Corps d a t a shov t h a t and I s a i d t h a t 

12 those d a t a would suggest i t ' s t r i v i a l . 

13 Q. F l i p p i n g back then t o page 487, you've 

34 got some s t a t e m e n t s here about U.S, c h e m i c a l s and 

15 c h e m i c a l p r o d u c t i o n ? 

16 A. Yes. 

1"̂  Q- The f i r s t b u l l e t p o i n t says, and I 

quote, U.S. ch e m i c a l s p r o d u c t i o n i s 

g e o g r a p h i c a l l y d i f f u s e d , c l o s e quote? 

20 A. Yes. 

21 Q. Do you b e l i e v e t h a t t h a t i s a l s o t r u e 

22 f o r U.S. p l a s t i c s p r o d u c t i o n ? 

23 A, I t ' s t r u e -- a l l of t h i s i s based upon 

the CMA a n a l y s i s . For p o l y e t h y l e n e I would say 

most of t h a t i s i n the g u l f a r e a. 
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1 r a i s e i t s p r i c e i s r e s t r a i n e d t o some e x t e n t by 

2 t h e o t h e r r a i l r o a d s r e f u s i n g t o f o l l o w t h a t p r i c e 

3 l e a d , i f you want? 

4 • A. Or not even knowing about i t o r , i f I 

5 may j u s t e n l a r g e i t , would be by any o t h e r 

6 t r a n s p o r t e r s e r v i n g any plant., whether t h e same 

7 p l a n t o r d i f f e r e n t p l a n t s , or any o t h e r mode such 

8 as barge or t r u c k or whatever i t might be i n a 

9 g i v e n case . 

10 Q. But i t works i f we s t r i c t l y -- i f each 

11 p l a n t can o n l y be ser v e d by r a i l r o a d ? 

12 A. You change t h e q u e s t i o n when you say 

13 can o n l y be served by a r a i l r o a d . I t may n o t be 

14 serv e d o n l y by r a i l , i t may have say barge 

15 s e r v i c e . 

16 Q. W e l l , I asked you t o assume. You've 

17 g o t p l a n t A ser v e d by r a i l r o a d X, p l a n t B s e r v e d 

18 by r a i l r o a d Q. I s r a i l r o a d X's a b i l i t y t o 

19 i n c r e a s e i t s p r i c e -• oh, and the_y-'re 

20 c o m p e t i t o r s , the p l a n t s are competing. 

21 A. Across the s t r e e t from one a n o t h e r . 

22 Q. I t doesn't m a t t e r , they c o u l d be down 

23 t h e road, but t h e y are p r o d u c i n g c o m p e t i t i v e 

24 p r o d u c t s . I s the a b i l i t y of r a i l r o a d X t o r a i s e 

25 i t s p r i c e l i m i t e d by r a i l r o a d Y? 
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•'• A. They a re i n c o m p e t i t i o n , yes. 

2 Q, And t h a t ' s because r a i l r o a d X doesn't 

3 want t o r a i s e i t s p r i c e t o the p o i n t where i t 

4 p r i c e s i t s customer's p r o d u c t out of the market 

5 w i t h p l a n t B, c o m p e t i t i o n w i t h p l a n t B? 

6 A. Yes, 

7 MR. ROACH: I have an ongoing o b j e c t i o n 

8 t o t h e form of t h e s e que.stions. 

9 BY MR. BEHR: 

10 Q. Do you know, Mr. Barber, whether t h e 

11 s e t t l e m e n t between the a p p l i c a n t s and the BN/SF 

12 addresses i t s e l f i n any way t o s i t u a t i o n s t h a t 

13 I've j u s t d e s c r i b e d ; t h a t i s , where you have 

14 c o m p e t i t i v e p l a n t s s e r v e d one by the UP and one 

15 by t h e SP, so t h e r e was c o m p e t i t i o n which may no 

16 l o n g e r e x i s t ? 

17 A. I t would d e a l w i t h them i n t h e sense of 

18 a b u i l d - i n . For example, suppose at p l a n t A i n 

19 your example s e r v e d by r a i l r o a d X, assume t h a t 

20 r a i l r o a d Y was an imminent b u i l d - i n e n t r a n t . 

21 T h i s would a p p l y , f o r example, t o the s i t u a t i o n 

22 a t Mont B e l v i e u , a l s o known as Cedar Bayou. 

I n t h a t case t h e n , p l a n t l o c a t i o n A 

u s i n g Mont B e l v i e u as an example would be 

23 

24 

25 r e g a r d e d as a two-to-one p o i n t . And access would 
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1 be g i v e n t o a new r a i l r o a d , i n t h i s case BN/Santa 

2 Fe , 

3 Q. But i f t h e r e was no imminent b u i l d - o u t 

4 s i t u a t i o n , has the h y p o t h e t i c a l we've been 

5 d i s c u s s i n g been addressed by the agreement? 

6 A. I f these a re .not two-to-one l o c a t i o n s 

7 i n t h e sense t h a t I have d e s c r i b e d them, i t does 

8 n o t a p p l y o t h e r t h a n i n the g e n e r a l sense o f 

9 i m p r o v i n g b o t h r a i l r o a d s -- bv^- i n c l u d i n g t h e 

10 c o m p e t i t i v e r a i l r o a d ' s p o s i t i o n t o market and 

11 t r a n s p o r t t h e p r o d u c t more e f f i c i e n t l y o v e r a 

12 w i d e r range of s e r v i c e . 

13 For example, assume r a i l r o a d Y --

14 assume t h a t X and Y c o n s o l i d a t e . Now t h e y are 

15 a b l e t o p r o v i d e b e t t e r s e r v i c e i n c l u d i n g 

16 s i n g l e - l i n e s e r v i c e t h r o u g h o u t the w e s t e r n U n i t e d 

17 S t a t e s i n c o m p e t i t i o n w i t h o t h e r r a i l r o a d s , 

18 s p e c i f i c a l l y w i t h BN/Santa Fe. I n t h a t sense the 

19 a b i l i t y p o s t - c o n s o l i d a t i o n of X and Y t o compete 

20 w i t h o t h e r t r a n s p o r t e r s and o t h e r p l a n t s s e r v e d 

21 by those t r a n s p o r t e r s would be enhanced. 

22 That I r e g a r d as i m p o r t a n t t o 

c o m p e t i t i o n , b e n e f i c i a l t o c o m p e t i t i o n . But As 

you've d e f i n e d them i n your q u e s t i o n . These are 

2 3 

2 4 

25 n o t t w o - t o - o n e l o c a t i o n s and w o u l d n o t be 
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1 sure I u n d e r s t a n d the r e l e v a n c e . But, i f what 

2 you' r e s a y i n g i s t h e r e i s a tv;o-to-one p o i n t 

3 where say we each have a s w i t c h engine and we are 

4 d i s c u s s i n g a way t o t r a d e o f f s w i t c h i n g t h e 

5 customer t h r o u g h a j o i n t f a c i l i c y agreement, are 

6 some o f t h o s e s i t u a t i o n s i n c l u d e d i n t h e 

7 two-to-one p o i n t s ? P o s s i b l y . But I c a n ' t say 

8 f o r s u r e . I know we've t a l k e d about L i t t l e Rock, 

9 I know we've t a l k e d about Camden, we've t a l k e d 

10 about Pine B l u f f . You're t a l k i n g about t h i s 

11 c o r r i d o r , I want t o g i v e you some f l a v o r . 

12 Q. Let me sharpen my q u e s t i o n because I 

13 c l e a r l y asked i t too b r o a d l y . Are you aware of 

14 any s h i p p e r s who are now e x c l u s i v e l y s e r v e d by UP 

15 or SP as t o wh i c h the two r a i l r o a d s are c u r r e n t l y 

16 d i s c u s s i n g p o s s i b l e j o i n t f a c i l i t i e s agreements? 

17 A. No, I'm n o t . And I t h i n k t h a t would be 

18 a v e r y -- e.xtremely unusual s i t u a t i o n . And 

19 f r a n k l y t h a t ' s an area t h a t I p e r s o n a l l y am 

20 i n v o l v e d i n . And i t would be unusual f o r t h e 

21 m a r k e t i n g department of one r a i l r o a d t o open up a 

22 customer t h a t i t e x c l u b i v e l y s e rves. 

23 Q. Are t h e r e ever s i t u a t i o n s i n which a 

24 customer t h a t i s a t p r e s e n t e x c l u s i v e l y served by 

25 one r a i l r o a d d e c i d e s t h a t i t wants t o have a 
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* Finance Docket No. 32760 

* HIGHLY CONFIDENTIAL 

Union P a c i f i c Corp., Union 

RR. Co. And M i s s o u r i P a c i f i c 

RR Co.-- C o n t r o l and Merger --

Sou t h e r n P a c i f i c R a i l corp.. 

S o u t h e r n P a c i f i c Trans. Co., 

St, L o u i s S outhwestern RW. Co, 

SPCSL Corp. And The Denver and 

The Denver and Rio Grande 

Western Corp. 

ORAL DEPOSITION OF 

ROLLIN BREDENBERG 

On t k e Sth day of March, 1996, a t 9:00 a.m., the 

o r a l d e p o s i t i o n of the above-named w i t n e s s was tak e n a t the 

i n s t a n c e o f the Kansas C i t y Southern R a i l w a y b e f o r e Susan S. 

K l i n g e r , C e r t i f i e d Shorthand R e p o r t e r i n and f o r t h e S t a t e 

of Texas, a t the H y a t t H o t e l , D a l l a s F o r t Worth 

I n t e r n a t i o n a l A i r p o r t i n the C i t y of D a l l a s , County o f 

D a l l a s , S t a t e of Texas, pursuant t o n o t i c e and the agreement 

as s t a t e d i n the r e c o r d h e r e i n . 
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HIGHLY CONITDENTIAL March 8,1996 
0} A.Cohtct. 

IS 2".'**" r "1*" """'•"••"din* if I tty the BNSF O) that i< what I m referring to? 
M A Ye», I do uadersund thet. 

S.; ' " ^ ^ ' " ' X " ' ' ' ^ " ^ " ' proceeding 

sen So«U,em P.cfic. c n we hive . n undenunding i f ! M V UP 
f t ) eud SP 1 mejin thote two riilro«di? 
O A. Understood. 

(io> Q. And finally, 1 might me.-ition tod.y whet it 
(II) celled the Tex Mex R. i lw.y . C n we heve . n under«*nding i f 
tIS I My thet I'm referring to the Tex«« Mejocen Riilwe)- thet 
01) Mr. Allen repretenu? 
(I<) A. Undentood. 
(IJ) Q. Fine. Whet it your current position with 
(l« Burlington Northem Senu Fe? 
(17) A. I'mvice-pretideni, treniportetion. 
(ID Q-And cen you tell Ul genenlly whet your 
09) roeponjibilitiee ere for thet position? 
(*» A. I 'm respor«ble for network pienning end 
01) opereuonj, the freight network for the locomotives, the 
m pUnning and distribution of locomotives end plenmng end 
(JJ) dietribuUonofcrewt. The dey-.-xley dispetching of the 
00 network, pttsenger operetioiu, ftiel menegement, thet ebout 
g)_covers it. BeticsUy the thro'.gh freight network end ell of 

Pege 8 
(I) the resources it takes to run it. 

Q- Do your responsibilities include the, anything 
<]) to do with the systems operations center? 
to A.Theydc. 
(J) Q. And what responsibilities do you have in that 
(« regard? 
(7) A. The tystems operstions center is one ofthe 
(•) operations centers ihsi reporu lo me The systems 
(*) operations center controls the over-the-road dispatching and 

(10) locomotive mansgemen! on the Sanu Fe ATSF. It is located 
(11) in Schaumburg, Illinois 
(IZ) Q. Is that sometimes referred to by the acronym 
(IJ) SOS, excuse me SOC? 
(Ifl A. SOC, SOS js sometimes appropriate. 
Of) Q. And where it your office? 
(l« A. My office u m Fort Worth. 
'7) Q, And lo whom do you report? 

) A. Don Mclnnes 

/) Q. And i ; Mr Mclnnes the president ofthe conipany? 
nn A. No, he is tenior vice-president, chief 
(Jl) operations officer 
m Q. And I attume he reported to Mr Krebt, Mr. 
R3) Robert Krebs ' 
ao A. Yet, he does 

ns) Q. And Mr Krebs it. whst it hii poiiiion'' 
Pige 9 

A. He it presidem and chief executive officer. 
Q. Do you have sny reporting relslionship to Mr. 
Krebs eit^ier in your general dunes or on any particular 
projecu' 

A. I have no direct reporting relitionthip lo him. 
Q, How do you report to Mr Krebt. through Mr 
Mclnnet' 
A. Correct 
Q And to I ctii be tiesr. are there tny particular 

vm projects thai Mr Krebs has atsigned to you that you would 
(11) report to him on ' 
ri3) A, No 

0 Do you have tny responsibililies with retpecl lo 
Mexico'' 
A. I have no formil responsibilmet with retpect 
to Mexico 
Q Any informal responsibilities? 
A. Informally becsuse of my background I'm used by 

( I f some ofthe commercni units and at a resource also probably 
not in operations msners 1 have more direct conuct then is 
(31) wiihm Ihe experierite base of people from the BN or the 
m Sanu Fe 
(D) Q. And in carrcinj! oui your retpontiblliiiei. 
no you're retponsible in terms of network planning operationi. 
CIS) you are responsible for the whole sytteni. the whole BN'' 

( I ) 

ra 
O) 

<<) 
(5) 

(« 
1' 

f . 

n 

(H ) 

( I ' ) 

(15) 

U f l 

(17) 

( I t ) 

Page 10 
(') A. lam. 
a Q. And of course (hat would include paru ofthe 
O) system that cany traffic down to the Mexican gateways? 
(«) A. It does include that, yes. 
(S) Q. And you came from the Santa Fe organization, am 
(« I correct before the merger? 
(7) A. Before the BNSF mergers I wat assitUni 
(tl vice-president intermodtl operationt on the Sanu Fe. 
», Q. W« s (hat your position as of August of 1995 

(10) before the merger? 
(11) A V e s , i t w s t . 

(la Q. And then efler the merger, v^hen did you assume 
(IJ) this position as vice-president, transporution? 
(IO A. Formally? Msy I ask m y -
(IS) (Discussion between Ihe witness and his 
(IS) attorney.) 
(17) THEWrrNESS; At of the announcement of 
(iti the merger on September 22od, I aaaunwd the responsibilities 
(17) of vice-president, tran^oruuon forthe mened railroad 
OD BY MR. LUBEL: 

Ol) Q And after the merger was approved in, I think it 
(20 was August 22nd or 23rd of 1995, did you begin kind of 
(2J) handhng some of those responsibilities? I 'm trying to see 
(30 whst you were doing in the lime period f iom. like, August 
(V) 23rd to September 22nd? 

XMAXCB 
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( I t ) 

(16) 

(17) 

( i r i 
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Pege 11 ~ 
A. 1 did not, 
Q And so as of October '95, then, you did hold 
this position of vice-president, transpoitation? 
A. Yes, 1 did. 
Q. And in thai position you repotted to Mr 
Mclnnes? 
A. Correct. 
Q. Now, In your job I assume you have, since the 
merger took place I ssiume you have had some 
rctponiihilitiei for acmslly implementing the merger ofthe 
Burlmgton Northern and Santa Fe, would that be fair to tay7 
A. Yes, it would. 
0 And also fair to wy lhat lhat i t quite « 
underuking? 
A Yet, that it fsir to tay. 
Q It Uket a lot of management time? 
A. All 1 cin give it. 
Q And not jutt you but other top management 
pertons' 
A. That it correct 
Q Also uket retourcei of Ihe merged Burlington 
Northern SanU Fe, doetn't it? 
A Yes. It does. 
Q And are you familiar with the concept of a 
capiul bud^et7 

( I ) 

m 
O) 

(o 
(5) 

( f l 

rr> 
(1) 

(«) 
(101 

( ID 

(12) 

(IJ) 

n o 

( U l 

( I f i 

(17) 

(It) 

(1*1 
(20) 

an 
(O l 

(23) 

no 
Oil 

Psge 12 
A. Yes 
Q And 1 assume Burlington Northem Sanu Fe has a 
capital budget? 
A Yes 
0 And part of thst capiul budget is dedicated to 
helping implement this merger' 
A h I t 

Q And would you ejiimsle thst it might Uke you at 
least s year'' When I sty you I mean Burlington Northem 
Sams Fe tt least a yesr lo sbsorb snd implemeni the merger 
of these two csmert? 
A To our full functional Mtisfsction tht^ would 
be a fair tutemeni 
0 Would i! also be fair to ssy lhat during this 
period when you are trying to implement the merger that you 
don't need tny distrtctions' 
A Need any. no, I suppose nobody ever needs any 
dittrsctions 
( i You have ^ot your hsnds ftjil trying lo merge 
these two railroads- correct? 
A n i t i IS part of my duties, yet. 
Q. Lei me ask t very specific question. In terms 
of rtil csrs during or since the merger wat approved by the 
then Iniersuie Commerce Committion now Surface 
Jr.nsponsi:on Board, htsn't there been tome directive from 

Page 7 to Page 12 
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1 Q. And theire would be a difference i n terms of the 

2 amount of competition i t would have at Laredo i f i t allows 

3 Burlington Northern Santa Fe down to Brownsville as opposed 

4 to allowing Tex Mex to have Houston to Brownsville, i s n ' t 

5 that the l o g i c of what you are saying? 

6 A. Yes, there are two d i f f e r e n t conditions that 

7 would e x i s t there, yes, ̂ wo d i f f e r e n t sets of circumstances. 

8 Q. What you have said i s somewhat consi.stent w i t h 

9 what Mr. Ice t e s t i f i e d to e a r l i e r . You know Mr. Carl Ice, 

10 don't you? 

11 A. Yes, I do. ^ 

12 Q- And he came from the Santa F^. side of the merger L 

13 also, didn't he? 

14 A. Yes, he di d . 

15 Q. And he was involved i n the ne g o t i a t i o n of the 

16 trackage r i g h t s agreement, were you aware of that? 

17 A. I ai 1 aware of that. 

IS Q- What communications dia you have w i t h Mr. Krebs 

or Mr. Ice or r e a l l y anyone that was involved i n the 

negotiations of the trackage r i g h t s agreement during the 

21 time they were being negotiated and l e t ' s say p r i o r to 

22 September 25 the BNSF trackage r i g h t s agreement w i t h UP/SP? 

23 What communications d i d you have wich Mr. Krebs, Mr. Ice 

24 anybody else at Burlington Northern Santa Fe while t h a t 

25 agreement was being negotiated about the negotiations? 
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1 A. Only one time. 

2 Q. What was that? 

3 A. That was i n l a t e summer cf '95. There was a 

4 meeting i n which Mr. Krebs, Mr. Mclnnes, Mr. Ice, Mr. Deeley 

5 and I met to discuss what Carl Ice's response should be to 

6 Union P a c i f i c ' s f i r s t proposal as to what BNSF trackage 

7 r i g h t s should look l i k e . 

8 Q. And when you say l a t e summer, could t h a t have 

9 been September cf '95? 

10 A. I t might have been. My r e c o l l e c t i o n i s that i t 

11 was l a t e summer. But i f i t was, i t was. I w i l l t ' 3 l l you 

12 t h i s much and i t was before we had responded to Union 

13 P a c i f i c ' s f i r s t proposal. 

14 Q. And I want to foCus on the part of these 

15 discussions that might have included some discussion of 

16 Houston to Brownsville rights? 

17 MR. WEICHER: Mr. Lubel, j u s t f o r the 

18 record you know we object to t h i s . I t i s my understanding 

19 that Judge Nelson has permitted inquiry i n t o the give and 

20 take of negotiations insofar as i t applies to the Houston 

21 Brownsville c o r r i d o r . And so I want you to judge t h i s 

22 i n s o f a r as i t r e l a t e s to that insofar as i t doesn't r e l a t e 

23 to counsel or i n which counsel are involved dealing w i t h 

24 l i t i g a t i o n i n t h i s connection with the UP/SP tra n s a c t i o n . 

25 BY MR. LUBEL: 
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1 Q- Just so we have the universe of conversations, 

2 you have mentioned that meeting, that was a meeting where 

3 was that as you r e c a l l ? 

4 • A. I n Schaumtiurg. 

5 Q. Did you get other information, d i d you have any 

6 other meetings about the negotiations that you can r e c a l l ? 

7 A. No. 

8 Q. Did you get information about the negotiations, 

9 l i k e , were you furnished any type of updates on what --

10 A. No. 

11 • Q. -- Was being proposed? 

12 A. No. 

13 Q. Did you p a r t i c i p a t e i n any telephone 

14 conferences, not necessarily meeting, but any telephone 

15 conference th a t might have been part of or at the same time 

16 as the negotiations and dealt w i t h the negotiations? 

17 A. I d i d not. 

18 Q. S p e c i f i c a l l y i f Mr. Krebs was on a telephone 

19 c a l l to, say, Mr. Rebensdorf or others at UP/SP, were you on 

20 such a call ? 

21 A. No. 

22 Q. Do you r e c a l l Mr. Krebs ever coming back, Krebs 

23 or anyone at your company coming back and r e p o r t i n g to you 

'24 on such meetings or calls? 

25 A. No. 
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1 Q. And was i t your understanding when you were 

2 t a l k i n g w i t h Mr. Skinner that i t was a l l part of the o f f e r 

3. that Union Pacific/Southern Pacific had made that led to the 

4 agreement? 

5 A. That was my working assumption, but I didn't 

6 have any d i r e c t knowledge but yes, you could characterize 

7 that as my working assumption. 

8 Q. Your working assumption i s that i t was off e r e d 

9 as a package deal? 

10 A. Right. 

11 Q. And f o l l o w i n g along, didn't you indi c a t e to Mr. 

2 2 Skinner th a t B u r l i n g t o n Northern Santa Fe had indicated i n 

13 the negotiations t h a t i t would prefer to have Tex Mex be i t s 

14 operator from at lea s t Houston to Corpus? 

15 A. That conversation predates any discussion of 

16 UP/SP merger and especially predates my knowledge of•any 

17 deal w i t h UP or any equity ownership i n Tex Mex by another 

18 U.S. r a i l r o a d . And we have had l o t s of conversations about 

19 how BN and Santa Fe or how BN i t s e l f could most e f f e c t i v e l y 

20 get to the Tex Mex. But a l l of that occurred p r i o r to my 

21 understanding t h a t there was going to be a way f o r BNSF 

22 d i r e c t l y to get t o Robstown. So as I say, there have been 

23 l o t s of conversations about that, but to t i e i n those 

24 conversations w i t h what we wound up with here i s r e a l l y a 

25 non sequitor. 
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thought t h a t I would be i n v o l v e d i n the n e g o t i a t i o n s . And 

i f not the n e g o t i a t i o n s a t l e a s t i n t e r n a l l y g i v i n g guidance 

t o c a r l i c e or anybody e l s e i n s e n i o r management about our 

d i r e c t i o n here. But t h a t t u r n e d out t o be not the case and 

I wondered d u r i n g t h a t , d u r i n g the time why I wasn't and 

speculated why t h a t might have been. And the f a c t i s t h a t I 

wasn't, not o n l y was I i n p a r t of the n e g o t i a t i o n s , I wasn't 

8 c o n s u l t e d i n t e r n a l l y by the n e g o t i a t i n g group. 

9 Q. When was i t t h a t Mr. Krebs asked you t o be h i s 

10 p o i n t person f o r Mexican matters? 

A. I asked him who i s going t o handle now t h a t we 

have these trackage r i g h t s , who i s going t o be r e s p o n s i b l e 

13 f o r h a n d l i n g how we implement these trackage r i g h t s . And I 

was not on l y t a l k i n g about the UP/SP agreement, b u t I was 

al s o t a l k i n g about Eagle Pass. And h i s response t o me was 

w e l l , you know mere about i t than anybody e l s e i n the 

17 company because you are the guy. That i s not r e a l l y what I 

18 was l o o k i n g f o r . I was r e a l l y a s k i n g him who I should be 

going t o t o get some of the commercial questions answered, 

but when Brad asked me the q u e s t i o n I t o l d him I s a i d , w e l l , 

21 looks l i k e I'm the guy. 

22 Q. SO i t was sometime p r i o r t o the c o n v e r s a t i o n 

23 w i t h Mr. Skinn6:r? 

11 

12 

14 

15 

16 

19 

20 

24 

25 

A. Yes;, t h a t ' s r i g h t . 

Q. And o t h e r than the meeting i n Schaumburg t h a t 
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1 A . I c a n ' t r e c a l l any o t h e r f a c i l i t i e s . 

2 Q. The f a c i l i t y a t Pasadena, do you know 

3 what t h a t produces? 

4 • MR. CUNNINGHAM: Mr. B e r c o v i c i , can you 

5 sugges t what r e l a t i o n s h i p t h i s has t o the area 

6 t h a t Mr. Ge h r i n g i s b e i n g made a v a i l a b l e f o r 

7 dep iS i t i o n . 

8 MR. BERCOVICI: I ' l l g e t t o i t . I t 

9 r e l a t e s t o t h e OxyChem s u p p o r t s t a t e m e n t . 

10 MR. CUNNINGHAM: Okay. 

11 THE WITNESS: I b e l i e v e Oxy -- I'm more 

12 f a m i 1 i a r w i t h t h e i r inbound movements t o th-n 

; 13 f a c i l i t y But I g e n e r a l l y b e l i e v e t h a t t h e y 

14 produce p l a s t i c s a t t h a t f a c i l i t y , b u t I'm not 

1 5 sure . 

16 BY MR. BERCOVICI: 

17 Q. How about Gregory, are you f a m i l i a r 

18 w i t h t h a t f a c i l i t y ? 

19 A . I'm a l i t t l e b i t more f a m i l i a r w i t h 

2 0 Gregory, yes . 

2 1 Q. Can you t e l l us what they produce a t 

22 Gregory ? 

2 3 A. V i n y 1 c h l o r i d e monomers and s t y r e n e . 

24 Q- I s t h a t f a c i l i t y l o c a l t o t h e SP or i s 

2 5 t h a t ope n t o c o m p e t i t i v e access by o t h e r 

1 

ALDERSON REPORTING COMPANY, INC. 
(202)283-2260 (800) FOR DEPO 

1111 14th ST., N,W., 4th FLOOR / WASHINGTON, D.C, 20005 



94 

1 c a r r i e r s ? 

2 A. Gregory, Texas, i s l o c a l on t h e 

3 S o u t h e r n P a c i f i c . 

* •' Q. I s S i n t o n an open o r a c l o s e d s w i t c h i n g 

5 p o i n t ? 

6 A. S i n t o n , Texas, i s an open i n t e r c h a n g e 

7 p o i n t . 

8 Q. Which means t h a t S i n t o n i s a v a i l a b l e t o 

9 c o m p e t i t i v e s e r v i c e ? 

10 A. Yes, i t i s . 

11 Q. Does t h a t mean UP/SP? 

12 A. W e l l , l e t ' s c l a r i f y y our q u e s t i o n . 

13 Q. UP and SP? 

14 A. No, i t ' s an i n t e r c h a n g e p o i n t . There't; 

15 no p r o d u c t i o n f a c i l i t i e s a t S i n t o n , Texas. I'm 

16 n o t sure which way you're a s k i n g t h e q u e s t i o n . , 

17 Q. So t h e r e ' s no -- i t ' s an i n t e r c h a n g e 

18 p o i n t between t h e UP and SP; i s t h a t c o r r e c t ? 

19 A. That i s c o r r e c t . 

20 Q. I n what way would you c h a r a c t e r i z e i t 

21 as an open p o i n t ? 

22 A. W e l l , you asked the q u e s t i o n , I 

23 answered your q u e s t i o n . You s a i d i s i t an open 

p o i n t and I s a i d yes, i t ' s an open i n t e r c h a n g e 24 

25 p o i n t , and t h a t was i t 
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1 Q. I t ' s an open i n t e r c h a n g e p o i n t , b u t • 

2 t h e r e i s no l o c a l s e r v i c e t o S i n t o n ; i s t h a t what 

3 y o u ' r e s a y i n g ? 

4 A. No l o c a l s e r v i c e t o S i n t o n . I d o n ' t 

5 u n d e r s t a n d y o u r q u e s t i o n . 

6 Q. You s a i d t h e r e are no pr o d u c e r s t h e r e 

7 so t h e r e i s no t r a f f i c o r i g i n a t i n g or t e r m i n a t i n g 

8 at S i n t o n ? 

9 A. No. S i n t o n i s an i n t e r c h a n g e p o i n t . 

10 We i n t e r c h a n g e t r a f f i c t o and from t h e Gregory 

11 f a c i l i t y of Oxy t o the UP a t S i n t o n . We r e c e i v e 

12 t r a f f i c f r o m t h e UP a t S i n t o n and t a k e i t t o t h e 

f a c i l i t y . 

14 Q. But i s t h e r e any c o m p e t i t i v e r a i l 

15 s e r v i c e t o any customer at Si n t o n ? 

16 _A. There's no customers a t S i n t o n . 

17 Q. Does t h e UP have access t o the Gregory 

18 p l a n t v i a t h e S i n t o n j u n c t i o n ? 

1 9 A. Yes, they do. No, w a i t a m i n u t e . I 

2 0 d o n ' t t h i n k y o u ' r e -- I'm not f o l l o w i n g --

2 1 MR. CUNNINGHAM: Unless you can show 

22 some nexus t o the two q u e s t i o n s , I'm g o i n g t o 

23 i n s t r u c t t h e w i t n e s s n ot t o answer. I t h i n k t h i s 

24 i s t o t a l l y a waste of t i m e . 

25 MR. BERCOVICI: I'm t r y i n g to --
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1 MR. CUNNINGHAM: Where the f a c t o r i e s 

2 are o r p r o d u c t i o n f a c i l i t i e s has n o t h i n g t o do 

3 w i t h e i t h e r s h i p p e r s u p p o r t l e t t e r s and how t h e y 

4 -were g e n e r a t e d o r whet h e r b u s i n e s s i s b e i n g t i e d 

5 up. And tho s e a r e t h e two s u b j e c t s t h a t are t h e 

6 b a s i s o f i n q u i r y . 

7 MR. BERCOVICI; I'm t r y i n g to a s c e r t a i n 

8 what t h e c i r c u m s t a n c e s were f o r the l e t t e r . 

9 MR. CUNNINGHAM: You d i d n ' t ask 

a n y t h i n g about t h e c i r c u m s t a n c e s of the l e t t e r . 

11 MR. BERCOVICI: I ' l l get t o i t , 

12 Counsel. 

13 MR. CUNNINGHAM: I ' l l i n s t r u c t him not 

14 t o answer w i t h r e s p e c t t o t h e geography of t h e 

15 ar e a . You have a map and you have c l i e n t s t h a t 

16 know what's g o i n g on and he's not here t o t e s t i f y 

17 about t h o s e t h i n g s . 

18 BY MR. BERCOVICI: 

1^ Q- Are you aware t h a t O c c i d e n t a l Chemical 

20 gave a s t a t e m e n t of s u p p o r t f o r the merger? 

21 A. Yes, I'm aware t h a t Oxy p r o v i d e d a 

22 s t a t e m e n t of s u p p o r t , b u t i t wasn't t h r o u g h 

23 S o u t h e r n P a c i f i c . 

24 Q. T h e r e f o r e , i t was t h r o u g h Union 

25 P a c i f i c ? 
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1 A. I ' l l have t o assume i t was. 

2 Q. Do . ou know where Union P a c i f i c s e r ves 

3 O c c i d e n t a l Chemical? 

4 • MR. CUNNINGHAM: Agai n I'm g o i n g t o 

5 i n s t r u c t him n o t t o answer. The geography i s 

6 i r r e l e v a n t t o t h e sta t e m e n t of s u p p o r t . 

7 MR. BERCOVICI: W e l l , maybe i t i s and 

8 maybe i t i s n ' t . 

9 MR. CUNNINGHAM: I'm g o i n g t o i n s t r u c t 

10 him not t o answer. I don't t h i n k t h a t ' s what t h e 

11 d e p o s i t i o n i s f o r . I f you want t o ask him about 

12 t h e s t a t e m e n t , i f he knows how t h e s t a t e m e n t was 

13 g a t h e r e d , t h a t ' s t o t a l l y f a i r game. But he's not 

14 here t o e x p l a i n t h e geography of t h e r a i l r o a d . 

15 BY MR. BERCOVICI: 

16 Q. How are you aware t h a t t h e O c c i d e n t a l 

17 s t a t e m e n t came t h r o u g h t h e Union P a c i f i c ? 

18 A. That i n f o r m a t i o n would have been 

19 p r o v i d e d t o us by Mr, Neal Kuehner who i s our 

20 n a t i o n a l accounts manager l o c a t e d i n B a l l a s who 

21 c a l l s on O c c i d e n t a l Chemical. 

22 Q. Then Mr. Kuehner t o l d you t h a t OxyChem 

23 gave a s t a t e m e n t of s u p p o r t t o t h e UP? 

24 A. Yes. 

25 Q. Do you know i f t h e SP ever r e q u e s t e d a 
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1 s t a t e m e n t of s u p p o r t from O c c i d e n t a l Chemical? 

2 A. We would not have r e q u e s t e d a s t a t e m e n t 

3 o f s u p p o r t f r o m O c c i d e n t a l Chemical. 

4 * Q. Why i s t h a t ? 

5 A. Whether the -- as I u n d e r s t a n d i t , when 

6 t h e merger s u p p o r t team p u t t o g e t h e r t h e l i s t of 

7 cust o m e r s t h a t each company v/ould s o l i c i t f o r 

8 s u p p o r t s t a t e m e n t s . O c c i d e n t a l Chemical was on 

9 t h e UP l i s t , n o t on t h e SP l i s t . 

10 Q. Do you know why t h a t was? 

11 A. I have no i d e a . You would have t o ask 

12 t h e Un i o n P a c i f i c . 

13 MR. CUNNINGHAM: I s t h e r e any 

14 d i s c u s s i o n here t h a t t h e r e was a d e a l made? 

15 MR. BERCOVICI: Yes, t h e r e i s . 

16 _ MR. CUNNINGHAM: Then why don ' t we g e t 

17 t o t h a t . You can ask him i f he knows a n y t h i n g 

18 about a d e a l b e i n g made and h e ' l l ' g i v e you d i r e c t 

19 answers. 

20 MR. BERCOVICI: Counsel, i f t h e r e was a 

21 d e a l made, t h e d e a l may have been made w i t h Union 

22 P a c i f i c . 

23 MR. CUNNINGHAM: Then he w o u l d n ' t know 

24 a n y t h i n g about i t and we're w a s t i n g our t i m e . I f 

25 you can e s t a b l i s h t h a t he knows something about 
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1 t h e Oxy d e a l --

2 BY MR. BERCOVICI: 

3 Q. Let me ask one more q u e s t i o n and I ' d 

4 l i k e an answer t o i t , and t h a t i s whether Union 

5 P a c i f i c s e r v e s O c c i d e n t a l Chemical a t the Gregory 

6 p l a n t ? 

7 A. The Union P a c i f i c does not serve t h e 

8 O c c i d e n t a l Chemical p l a n t a t Gregory, Texas. As 

9 I t e s t i f i e d e a r l i e r , t h a t i s served e x c l u s i v e l y 

10 by S o u t h e r n P a c i f i c . 

11 Q, To yo u r knowledge i s the S i n t o n 

12 j u n c t i o n g o i n g t o be an open j u n c t i o n p o i n t a f t e r 

13 t h e merger, i f t h e merger i s approved as 

14 proposed? 

15 A. I c a n ' t answer t h a t q u e s t i o n . I have 

16 not r e a d t h e o p e r a t i n g a p p l i c a t i o n . 

17 Q. Have you had any d i s c u s s i o n s w i t h 

18 p e o p l e about what p o i n t s w i l l be c o m p e t i t i v e l y 

19 served? 

20 MR. CUNNINGHAM: I'm g o i n g t o i n s t r u c t 

21 him not answer t h i s , i t has n o t h i n g t o do w i t h 

22 the two s u b j e c t s d e s i g n a t e d by the a d m i n i s t r a t i v e 

2 3 law j udge, 

24 BY MR. BERCOVICI: 

25 Q. Were you on t h e marger s u p p o r t team f o r 
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1 A. Windy C i t y was a p r o p o s a l t o s t u d y a 

2 p o s s i b l e b u i l d - i n t o the Dow f a c i l i t y a t 

3 F r e e p o r t . 

4 ' Q. D i d t h i s a l s o i n c l u d e a c c e s s i n g 

5 s h i p p e r s a t Chocolate Bayou t h a t were a l o n g t h e 

6 p r o p o s e d b u i l d - i n r o u t e ? 

7 A. The i n i t i a l e n g i n e e r i n g s t u d y i n d i c a t e d 

8 t h a t t h a t was the most l o g i c a l r o u t e w h i c h would 

9 t a k e i t r i g h t by Chocolate Bayou. 

10 Q. So i s i t a c c u r a t e t o say t h a t t h e SP 

11 c o u l d f a i r l y e a s i l y access t h e s h i p p e r s a t 

12 C h o c o l a t e Bayou from the proposed b u i l d - i n ? 

13 A. No, I wouldn't say t h a t , because t h e 

14 s t u d y was v e r y p r e l i m i n a r y . The idea was t o t r y 

15 t o access t h e customers a t C h o c o l a t e Bayou, b u t 

16 i t was by no means a done d e a l , i t was i n t h e 

17 v e r y , v e r y e a r l y stages of development. 

18 Q. G e o g r j L p h i c a l l y d i d t h e propo^jed 

19 b u i l d - i n pass w i t h i n o n l y a few hundred y a r d s of 

20 t h e Monsanto and Amoco f a c i l i t i e s of C h o c o l a t e 

21 Bayou? 

22 MS. CORWIN: Can I h e a r t h a t q u e s t i o n 

2 3 a g a i n . p l e a s e . 

2 4 BY MR, MORENO: 

25 Q. G e o g r a p h i c a l l y i s i t t r u e t h a t t h e 
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1 e i t h e r a b u i l d - i n o r a r a i l barge p r o p o s a l t h a t 

2 was b e i n g t a l k e d about and c o n s i d e r e d . 

3 Q. D i d Dow approach you r e g a r d i n g t h e 

4 b u i l d - i n ? When I say you, or anyone at t h e SP 

5 r e g a r d i n g a b u i l d - i n o r d i d the SP approach Dow? 

6 A. My r e c o l l e c t i o n i s t h a t i n '88, '89, 

7 when we were t a l k i n g about t h e r a i l barge 

8 s i t u a t i o n , t h a t Dow approached us. 

9 Q. And was i t t h e SP t h a t approached --

10 excuse me. Let me s t a r t o v e r . 

11 Was i t t h e SP t h a t b r o u g h t up t h e 

12 o p t i o n of a r a i l barge o p e r a t i o n or was i t Dow? 

^ 13 A. To my r e c o l l e c t i o n , and t h i s goes back 

14 a l o n g t i m e , i s t h a t Dow had an e x i s t i n g barge 

15 t h a t -- or barges t h a t t h e y c o u l d use t o 

16 t r a n s p o r t r a i l c a r s f r o m F r e e p o r t up t o t h e 

17 Houston area, o f f - l o a d them, and s h i p them o u t on 

18 S o u t h e r n P a c i f i c , b y p a s s i n g t h e Union P a c i f i c . 

19 Q- Have you heard of a team w i t h i n t h e SP 

20 c a l l e d t h e SP e x t e n s i o n team? 

21 A. Yes, I have heard of t h a t team, t h a t ' s 

22 c o r r e c t . 

23 Q. What was t h e purpose c f t h i s team? 

24 A. That team was f o r m u l a t e d a f t e r t h e UP 

25 had announced t h e i r i n t e n t i o n t o e x t e n d t h e i r 
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1 l i n e f r o m McNair j u n c t i o n t o Mont B e l v i e u and 

2 Baytown, Texas. 

3 Q. And who comprised t h i s team? 

4 • ' A. That team was headed by i f my 

5 r e c o l l e c t i o n i s c o r r e c t , t h a t team was h e a d j d by 

6 L a r r y Ruple. 

7 Q. Were t h e r e o t h e r members? 

8 A. W i t h i n the m a r k e t i n g o r g a n i z a t i o n a t 

9 t h e t i m e , two members of t h a t team t h a t worked 

10 f o r L a r r y Ruple were C h r i s t i n a S c h u l t z and F r i t z 

11 Rahr, R-a-h-r. 

12 Q. And was the purpose of t h i s team t o 

) 13 e x p l o r e responses by the SP t o t h e UP's b u i l d - i n 

14 a t Mont B e l v i e u ? 

15 A. That i s c o r r e c t . 

16 Q. And, as p a r t of t h i s e x p l o r a t i o n , was 

17 t h e b u i l d - i n t o F r e e p o r t c o n s i d e r e d by t h e SP? 

A. That team was -- t h a t team's t a s k was 

t o i d e n t i f y a l l p o t e n t i a l c a n d i d a t e s , w hether 

t h e y were served by t h e UP or t h e Santa Fe or t h e 

21 BN a t t h e t i m e , t o i d e n t i f y c a n d i d a t e s where SP 

22 c o u l d l o g i c a l l y e xtend o r b u i l d i n t o f a c i l i t i e s 

23 s e r v e d by our c o m p e t i t o r s . 

24 Q. Was one of the purposes o r one o f t h e 

25 d e s i r e s of t h i s e x t e n s i o n team t o h i t t h e UP 
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1 where i t h u r t ? 

2 A. I f you l o o k a t a l l p o s s i b l e l i n e 

3 e x t e n s i o n s i n Texas which i s where t h i s e f f o r t 

4 Was c o n c e n t r a t e d i n i t i a l l y , i t would be f a i r t o 

5 say t h a t t h e pr i m o t e r r i t o r y would be t h e UP 

6 s e r v e d f a c i l i t y of Dow Chemical a t F r e e p o r t , 

7 Texas. 

8 Q. Why would Dow be a p a r t i c u l a r l y 

9 a t t r a c t i v e t a r g e t ? 

10 A. Because i t i s my u n d e r s t a n d i n g t h a t i s 

11 p r o b a b l y t h e l a r g e s t c h e m i c a l complex i n N o r t h 

12 America and p o s s i b l y t h e w o r l d . So, i f you'r e 

13 g o i n g t o go a f t e r y o u r c o m p e t i t o r , you c e r t a i n l y 

14 want t o go a f t e r h i s h e a r t . 

15 Q. What was your r o l e i n the e x p l o r a t i o n 

16 of t h e b u i l d - i n t o F r e e p o r t ? 

17 A. My a c t i v i t y v ; i t h t h e b u i l d - i n t o 

18 F r e e p o r t d i d not occur u n t i l June of 1995. P r i o r 

19 t o t h a t I had no r o l e on t h a t team. 

20 Q. Were you f a m i l i a r w i t h p r i o r 

21 n e g o t i a t i o n s , n e g o t i a t i o n s p r i o r t o 1995 or 

22 d i s c u s s i o n s -- l e t me j u s t make t h e q u e s t i o n 

2 3 c l e a r e r . 

24 Were you aware of d i s c u s s i o n s between 

5 Dow and t h e SP r e g a r d i n g t h i s proposed b u i l d - i n 
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1 Q. Let me j u s t s t a r t a l l over t o keep t h e 

2 t r a n s c r i p t c l e a r here. 

3 Do you know whether the s t u d y i n c l u d i n g 

4 t h e map and t h e c o s t s t u d y was com p l e t e d by 

5 F e b r u a r y of '95? 

6 A. I cannot answer t h a t , no, I do not know 

7 t h a t . 

8 Q. Assuming i t was complete, why would t h e 

9 SP c o n t i n u e t o pursue t h i s p r o j e c t t o a t l e a s t we 

10 know o f a J u l y m eeting i f i t was v e r y p r e l i m i n a r y 

11 and appeared t o be u n f e a s i b l e ? 

12 A. I never s a i d i t was u n f e a s i b l e . We had 

13 an i n t e r e s t i n b u i l d i n g t o t h e Dow f a c i l i t y a t 

3 4 F r e e p o r t , Texas. As I r e c a l l , sometim.e i n t h e 

15 l a t e s p r i n g , Dow r e q u e s t e d t h a t we ex p r e s s t h a t 

16 i n t e r e s t i n w r i t i n g t o them which we d i d . From 

17 t h a t e x p r e s s e d i n t e r e s t i n a l e t t e r , t h e m e e t i n g 

18 was s e t up f o r J u l y of 1995 t o f u r t h e r e x p l o r e 

19 those i n t e r e s t s . 

20 Q. I have no more q u e s t i o n s on t h i s 

21 e x h i b i t . 

22 I ' d l-!''e t o have marked G e h r i n g E x h i b i t 

2 3 No, 6 . 

24 (Gehring E x h i b i t No. 6 was 

25 marked f o r i d e n t i f i c a t i o n . ) 
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1 Q. C o r r e c t . So are you s a y i n g t h a t t h e r e 

2 does appear t o be a t l e a s t one b r i d g e i n c l u d e d 

3 here? 

'4 A. W e l l , i t depen.is on which document you 

5 l o o k a t . 

6 Q. W e l l , I don't want t o g e t bogget^ down 

7 i n t h i s m a t t e r . I t h i n k t he documents speak f o r 

8 t h e m s e l v e s . 

9 A. These are not my numbers, I d i d n ' t 

10 p r e p a r e t h e e n g i n e e r i n g s t u d y , and I don't 

11 p u r p o r t t o be an e n g i n e e r . 

12 Q. I a p p r e c i a t e t h a t so I won't waste 

13 anymore t i m e g o i n g t h r o u g h t h i s i n d e t a i l . D i d 

14 anyone a t t h e SP t o your knowledge c o n t a c t o t h e r 

15 s h i p p e r s who might be served by t h e proposed 

16 b u i l d - i n ? 

17 A. The o n l y c o n v e r s a t i o n I'm aware of i s a 

18 c o n v e r s a t i o n between SP and Quantum Chemical who 

19 has a f a c i l i t y a t Chocolate Bayou. 

20 Q. Are you aw^re of any d i s c u s s i o n s w i t h 

21 Amoco a t Ch o c o l a t e Bayou? 

22 MR. CUNNINGHAM: I'm g o i n g t o ask how 

23 t h i s r e l a t e s t o t h e F r e e p o r t b u i l d - i n ? 

24 MR. MORENO: The Ch o c o l a t e Bayou c o u l d 

25 be s e r v e d t h e o r e t i c a l l y by t h e b u i l d - i n . 
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1 MR. CUNNINGHAM: I s the q u e s t i o n 

2 w h e t h e r t h e r e were any d i s c u s s i o n s of t h e 

3 F r e e p o r t b u i l d - i n w i t n Amoco? 

4 BY MR. MORENO: 

5 Q. Yes. 

6 A. I b e l i e v e t h a t Mr. Sampson, d i r e c t o r o f 

7 n a t i o n a l a c c o u n t s i n Chicago who c a l l s on Amoco, 

8 may have had some d i s c u s s i o n s about t h e 

9 f e a s i b i l i t y of SP r e a c h i n g Chocolate Bayou. 

10 Q. Do you know whether p r e s e n t a t i o n s 

11 s i m i l a r t o t h e C a r t e r Burgess study and t h e map 

12 t h a t we have j u s t l o o k e d a t were made by the SP 

13 t o s h i p p e r s a t Ch o c o l a t e Bayou? 

14 A. I am n o t aware of any p r e s e n t a t i o n s of 

15 any m a t e r i a l s g i v e n t o any of the s h i p p e r s t h a t 

16 are l o c a t e d a t C h o c o l a t e Bayou. 

17 Q. Do you know how many c a r l o a d s p er y e a r 

18 are g e n e r a t e d by s h i p p e r s a t Chocolate Bayou? 

19 A. No, I do n o t . 

20 Q. Do you know i f any study wat; conducted 

21 or any i n q u i r y was made as t o the number of 

22 c a r l o a d s g e n e r a t e d by Ch o c o l a t e Bayou s h i p p e r s 

23 a n n u a l l y ? 

24 A. Not t h a t I'm aware o f . 

25 Q. Do you Know how much t o t a l t r a f f i c 
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1 Q. I f a l t e r n a t i v e f i n a n c i n g by any p a r t y 

o t h e r t h a n t h e SP c o u l d be a r r a n g e d , would t h i s 

3 b u i l d - o u t p r o j e c t s t i l l be o f i n t e r e s t ? 

* . • A- Sure. The pro b l e m you've g o t i s 

5 I c a n ' t -- I'm not General E l e c t r i c c a p i t a l , 

6 okay. As Southern P a c i f i c and as my c o u n s e l 

7 knows, I c a n ' t go i n t o t he m a r k e t p l a c e and r a i s e 

$100 m i l l i o n . I would get laughed o u t of t h e r e . 

I c a n ' t get $4 m i l l i o n i n my own money 

t o b u i l d t o L y o n d e l l Chemical a t Channelview, 

11 Texas. There's t o o many covenants on our 

12 f i n a n c e s i n '95, t h a t we got boxed i n t o a c o r n e r 

13 w i t h Dow, We wanted t o do t h e p r o j e c t . I would 

14 l o v e t o b u i l d t o my c o m p e t i t o r s , l o v e t o . I 

15 d o n ' t have t h e money t o do i t . 

1^ And then we have t o go back t o a 

custom e r l i k e Dow and admit t o Dow, say, w e l l , 

gee, f e l l a s , w h i l e we're h a n d l i n g a l a r g e segment 

19 o f y o u r b u s i n e s s , f i n a n c i a l l y we're n o t h e a l t h y . 

20 Okay, And our s e r v i c e i s n ' t good e i t h e r , you 

21 know. You don't go and throw your g u t s i n f r o n t 

22 of one of your b e s t customers. So t h e r e was a 

23 l o t o f concern i n t e r n a l l y about how do ycu 

24 r e s p o n d t o Dow Chemical and l e t them down easy. 

Q- Our t i m e i s r u n n i n g s h o r t , I ' l l j u s t 
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] 1 A. I never thought about i t . 

2 Q. Just so I understand, you had no expectation 

3 t h a t they would be kept confident and no expectation 

4 th a t they might be published? 

' 5 A. Well, I knew that whatever I said might be 

6 published. 

7 Q. Were any questions submitted to you i n 

8 advance of the actual interview? 

9 A. No. 

10 Q. After you gave the interview but p r i o r to 

11 when the a r t i c l e was published, were you given the 

12 opportunity to review the a r t i c l e ? 

13 A. No. 

14 Q. After the a r t i c l e was published, d id you 

15 have an opportunity or did you take an opportunity to 

16 a c t u a l l y read i t ? 

17 A. . I read i t . 

18 Q. Once you read i t , did you have any concerns 

19 t h a t the a r t i c l e inaccurately represented anything 

20 th a t you might have stated? 

21 A. Much to my surprise, I don't think i t did. 

22 Q. So then I take i t -- w e l l , l e t me j u s t ask 

23 you: Did you attempt to contact anyone at Forbes to 

24 make any changes or tc t r y to have anything retracted? 

25 

J 

A. No. 
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• 1 achieved by intermodal coordination of services? 

2 A. T e l l me what those e f f i c i e n c i e s are. 

3 Q. The e f f i c i e n c i e s that the applicants are 

4 claiming they're going to be able to say the overhead. 

5 the I'm not sure I quite understand what those 

6 e f f i c i e n c i e s are either but -- we l l , l e t me back up. 

7 MR. HEMMER: Objection to counsel's 

8 comments. I don't think we need --

9 MR. McGEORGE: Let me ask a c l a r i f y i n g 

10 question too. Did you say intermodal or i n t e r l i n e ? 

11 MS. METALLO: Excuse me. I n t e r l i n e . 

12 Q. Let me back up. 

MS. JONES: You haven't l a i d any 

14 foundation. 

15 MS. METALLO; Excuse me. I apologize. 

16 Q. Are you f a m i l i a r w i t h what the applicants 

17 are claiming are t h e i r e f f i c i e n c i e s ? • 

18 A. No. 

19 Q. No, you're not. I n your view, do you think 

20 that UP/SP merger should be approved? 

21 A. No. 

22 Q. Can you explain why? 

23 A. Yeah. I said part of i t i n t h i s a r t i c l e and 

24 I think i t w i l l have a t r i g g e r i n g e f f e c t . I t ' s an 

25 

) 

overlapping merger, and I th i n k i t w i l l set a 
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precedent that i t could be followed by the -- whatever 

2 the new organization i s called i n approving other 

3 mergers. And I think that the SP i s not a f a i l i n g 

4 company and need not f a i l ; and, therefore, I don't 

5 think i t would need to be approved. 

6 Q. That's a l l the questions I have about the 

7 a r t i c l e . I'd l i k e to j u s t explore a l i t t l e b i t more 

8 with you the issue of the BNSF settlement negotiations 

9 wit h UP/SP. I understand from your responses to some 

10 of Mr. McGeorge's questions that you d i d not have a 

11 d i r e c t role i n these negotiations. 

12 A. That's correct. 

Q. Can you t e l l us when the UP/SP settlement 

14 negotiations with BNSF ac t u a l l y began? 

15 A. No. 

16 Q. Could you t e l l us who i n the organization i n 

17 BNSF might ac t u a l l y know that? 

18 A. Mr. Krebs, 

19 Q. When did you f i r s t become aware of the BNSF 

20 UP/SP negotiations? 

21 A. I can't give you an exact date. I was aware 

22 of i t when i t began, but I j u s t don't know exactly 

23 what that date was. 

24 Q. Summer of '95? 

25 

; 

A. What was the date of the announcement 



M • • • GERALD GRINSTEIN - 2/16/96 HIGHLY CONFIDENTIAL 148 

MR. BRIGANCE: We can go ahead and mark 

2 i t . Why don't we do that. Is t h i s Exhibit 2? 

3 THE COURT REPORTER: Yes. 

. 4 (Exhibit Number 2 marked.) 

5 A. Put your question to me. Did I know that 

6 the UP/SP was upset? 

7 Q. Yes. 

8 A. No, I didn't know that. 

9 Q. So you had no discussions with a 

10 representative of the Union Pacific or the Southern 

11 P a c i f i c that 

12 A. No. 

13 Q. -- expressed disappointment i n your 

14 comments? 

15 A. NO. 

16 Q. What about from the BNSF? Did anybody frcm 

17 the BNSF contact you? 

18 A. Splendid silence. 

19 MR. BRIGANCE: Can we go o f f the record 

20 f o r a minute? 

21 (Off the record.) 

22 MR. WEICHER: Back on the record. 

23 FURTHER EXAMINATION 

24 BY MR. McGEORGE: 

25 Q. Would problems a r i s i n g f o r a r a i l r o a d that 

• 
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-y 
1 i s providing -- I ' l l put a quotation around t h i s 

2 "service with a d i s a b i l i t y , " when operating v i a 

3 trackage r i g h t s , a f f e c t shippers as well? 

4 A. Could. 

5 Q. I'm going to ask you to put yourself i n the 

6 p o s i t i o n of a shipper, at least f c r a moment. I f you 

7 had the option of either of two railroads that would 

8 gain access to your f a c i l i t i e s and to your t r a f f i c , 

9 one of which operated over trackage r i g h t s over the 

10 relevant track and the other operated over a l i n e that 

11 i t had purchased, which would you choose, a l l other 

12 factors being equal? 

13 A. Let me ask you what you mean by " a l l other 

14 fa c t o r s . " Rates are exactly the same? 

15 Q. NO. Let's assume you don't know what rates 

16 are going to be because that w i l l occur i n the 

17 f u t u r e . 

18 A. Well, i f I were a shipper, I would go -- I'd 

19 have to -- I mean, rate i s going to be a s i g n i f i c a n t 

20 part of i t , and I'd go to the shipper who ia not going 

21 over his own l i n e and ask -- I mean, go to the c a r r i e r 

22 not going over his own l i n e and ask, how can you 

23 enforce the service that I'm asking you to give me? 

24 In other words, what leverage have you got to make 

25 sure that I get that r e l i a b i l i t y , and I would also go 
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to che shipper who owns his own l i n e and check the 

2 q u a l i t y and condition of that l i n e and his f i n a n c i a l 

3 a b i l i t y to maintain i t . 

4 Q. Okay. Just to make i t clear, I'm t a l k i n g 

5 about the shipper who purchased t h i s l i n e from one of 

6 the two merged railroads? 

7 MS. JONES: A shipper who purchased --

8 Q. Excuse me, a c a r r i e r . A r a i l r o a d that 

9 A. Yeah. 

10 Q. Maybe we should go back. I ' l l put i t i n 

11 context. Let's assume there's a merger proceeding. 

12 A. Right. 

13 Q. And you're a shipper located at a two-to-one 

14 poin t , and you know that the merged railr o a d s are 

15 going to have to provide access to your f a c i l i t i e s to 

16 some r a i l r o a d . And i n t h i s hypothetical s i t u a t i o n . 

17 you got the option somehow, you've got the option to -

18 choose one of two railroads, one of which w i l l provide 

19 service from/to your plant via trackage r i g h t s , that 

20 i t acquires from the merged r a i l r o a d . The other 

21 option i s to obtain service from a r a i l r o a d that i s 

22 w i l l i n g to buy track from the merged r a i l r o a d . This 

23 i s my hypothetical. My second hypothetical, j u s t so 

24 we can i s o l a t e some factors, i s to assume a l l other 

25 

) 

factors being equal i t ' s between two ra i l r o a d s that 
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1 could be i n a position to serve your plant a f t e r the 

2 merger. I think I finished with my hypothetical, and 

3 now I'm asking you as a shipper, which would you 

4 prefer? 

5 A. Well, I would go to the c a r r i e r that's-

6 acquired the trackage r i g h t s and say to that c a r r i e r . 

7 what assurance can you give me that y o u ' l l make your 

8 service commitments. And i f you can't get e i t h e r a 

9 f i n a n c i a l guarantee or some c e r t a i n t y about the 

10 service, then you might well prefer the other, but. 

11 you know, we're talking rates out of i t . 

12 Q. And I am taking rates out of i t , because you 

13 
j 

wouldn't know, I assume, which rates e i t h e r of the two 

14 r a i l r o a d s would charge i n the fu t u r e . But I do not 

IS want to l i m i t you. I f you're th i n k i n g of a way that 

16 you can put rates into the picture, I'd l i k e to hear 

17 your views. 

18 A. I f you were a smart shipper, you'd go to the 

19 c a r r i e r that served you d i r e c t l y and say what rate are 

20 you going to charge me, and then you'd go to the other 

21 one and f i n d out that rate. But you would need 

22 assurance from that c a r r i e r that you're going to be 

23 able to get a level of service that allows you, as a 

24 business owner, to be competitive i n your relevant 

25 marketplace. 
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1 A. No. 

2 Q. And was that matter resolved r e l a t i v e l y 

3 quic k l y with CNW? 

4 A. No. 

'• 5 Q. Were you able to reach a resolution with 

6 CNW? 

7 A. No, I t was s t i l l hanging f i r e u n t i l the UP 

8 bought the CNW. 

9 Q. Once the UP bought the CNW, was the matter 

10 resolved to both parties' satisfaction? 

11 A. Well, I think that i t was. I don't know 

12 that the UP was totcxlly s a t i s f i e d with i t , but i t 

13 became a dormant issue. 

. ' 14 Q. Is Burlington Northem -- has Burlington 

15 Northern been an e f f e c t i v e competitor f o r t r a f f i c to 

16 and from Houston and Galveston? 

17 A. We've had severe service d i s a b i l i t y i n the 

18 Houston market, cind so I would say we're not -- I 

19 would not claim that we were as good a competitor as 

20 we should be. 

21 Q. Are those service d i s a b i l i t i e s i n the 

22 Houston area? 

23 A. Yes. 

24 Q. Has BN's a b i l i t y to compete for t r a f f i c to 

25 and from Houston been adversely affected by trackage 
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Can 
Drew Lewis 
dHvethe ^ 
golden nail.̂  

:cccsi:;cr,, rrei'ger 

.rrce!" cf f;rst-
::ass railrcads from 
40 to 10. Sv. why is 
""e crcpcsea Union 
-scifiC-Scuthem 
Pacific deal snmng 
JD sucn a 'uss? 

' hnstopher i'.iiinen and \x\i\ .Marsh 

ONE H I : r.ve.ntv-six years 
ago reprcic:.ui..cb ot tne Union Pa 
citic and ("cntraJ Paciric railroads ti-
riallv tied .\.^ienca togct.^er physicaiiv 
•JS' ar;v:r.k: '.wt golden spixe at Prom-
ontor.' ?i. i.nr. Utah. Rail hnes n<)w 
itrc:c,".ed ircasr ro coast an jnoro 
ken i;r.e, K..r ror more :.han a cenrur/ 

Juin^ rematried a rracmented 

r.'K p:st r.vo decades, nowever, ;t 
iias rem ^ D'.VIV consoiidanng. Since 

. . .:. • as ..;c:cgL;i..jed'Attn t.hc 
1980 Srje^er, Puii .-Kcr, c.ie number 
ot large. Cass I railroads has gone 
rrnm 40 ro 10 Rjilroad mergers have 
•AorKea Ae;l Petter hnanced—and 
'.".us ;."er:er .K^ie :o rruKe cacirai im 
p'-iivc"'.e:-.'.--.ind :ess r'"i:'.,.a:c-".r 

v.vt '-J-:-;-.;;-r..\- srre'>'.r; ;ndll^^r 
..[., .ip»r...^. ;t:.inle.o '̂ •f The' 
Msre'r. •.;,;vc 'T-.ore .arso .sit.", i 

. i :••'•'<: i^r';; 
•rr.air.i.'-.v; -."".p in 

. .- -".c âsc i ? 

A: ... • ,;:c i .irca: ::iari-. 

Frieo<l of Ronald Heanan. active R«put>-
ican. 1 * tl n e M ail >iit political w i l l s 

to puii '7ff lha Souttv«m Pactfic m^rxw 



Our Rolodex' desktop 
directory/organizer , 

remembers <unl dials 
700 phone numbers. 

$6999 
Y u l i 

'.(yu a \K .Oil 'AiLnout vour 
old desktop flip file' 'OC'e tx-t .[ 

ould never do ihin(?5 like 'SiiS' 
• Stores up to "(W files T.'I&. name 

and companv cros5-relerencing 
• Provides one-button dialing of 
siored phone numbers 

• His rotarv knobs for flipping 
through flies, plus a powerhil 
electromc search mode 
• >;5,000-word spell checker 

• Shares data with compauble 
dirtaoncs via IR beam and links 
to a PC with avadable intertace 
To order, or for the location 

of a store near you, call 

1-800-THE-SHACK-" 

RadioShack. 
••(-• g'/- que.sljoas a'c ve ^ot an.swers* 

•••••'X.-
Some hotels think a "condeise hoteTY 
means havHig a few condeifie fkKMs. 

11: THE TREMONT 
C H I C A G O 

In the heart of Chicago's business and 
\ shopping (Sstricts on North Michigan Avenue. 
x:all 1-800621.8133 or comart >qur t i»rt a«enL 

Rjiiroad ircrgers 

I proxv for freight .'ates. is half oi what it 
I was in 1980 after aanisting fbr intla-
I tion. ,-\jTer decades or :osirig ground 
! CO trucics. railroads arc .-̂ ow tawng 
! back bujiness over longer lauis, 
I The urge to me.-ge is; t;ii. therefore, 
; strong, .-^frera bincrrbLr-r:ionch oat-
I tie with-he Union Paonc over the 
I Santa re Corp., Burlmgton .N'orthern 

15 now digcsnng that acquisition, 
which became official in ScDtember. 
Maiiagemcnt savs it can save more 
than S560 million a vear in costs by 
merging the rwo railroads. 

Having lost the Santa Fc, Union 
Pacific's Chairman Drew Lewis is de­
termined not to lose his other pro­
spective partner, rhe strategic b'lt .-i-
nanciaJIv weak Southern Pacific. I f t l c 
acquisition goes through, it will 
change the nation's railroad land­
scape. Bcrween them, the Burlmgton 
Norrhem Sanra re and the Union 

While mergen may make for 
; more efficient and profitable 

railroads, at w-faat point do 
they harm the interests 
of the public? 

i Pacific/Southern Pacific will control 
more than 90% of all car loadings west 
ot the .Vlississippi, and nearlv 60% of 
ail railroad revenues in tfie counrn-. 

Pemaps most imporrant. DV ssmning 
the Southem Pacific L̂ cwis will prevent 
easterners like Conrail. ,N'orTolk South 
em or csx from coming m, grabbing 
tiie Southem Paciric and crcaong rhe 
first transcontincnraJ ratlroad. 

Given the erhciencics to be gained. 
Lewis figured the merger ^sould be a 
sure thing. The ancient and creaking 
Interstate Commerce Commission, 
whicn oversees the railroads, will go 
•ut ot business by the end cf tne vear, 
' be replaced bv a group within the 
'eparrment of Transportation, The 
id i< c slowed mergers or habir, bur 

.-le new group is expected ro handle 
•Ins merger on a tasr track 

,N'evcrTheless, Drew Lewis will have-
some persuading to do. There are 
end-to end mergers and side bs-sidc 
mergers The former involves putting 
together railroads that connect ratner 
than tompere Side b\'-sidcs put ro-
gcthcr railroads that rend to conip:tc 

rorDcs • Oc rcrr 
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Duopoly in 
the making? 
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Burlington NortiMm 

Unlike the Burlington Nor them anti 
Santa Fc, the Union Pacific and 
Southem Pacific have many tracks 
that run parallel, more than 4,000 
miles, or 11 % o f the combined system. 
In addition, a merged UP/si' would 
control as much as 70% o f t he petro­
chemical shipments from the Texas 
Gul f Coast and 90% of tram traffic 
with Mexico. Cities like San Antt)nio 
and Little Rock would be left wi th 
only one railroad. 

Goaded by union leaders who want 
tt) save )t)bs and rival railroads who are 
afraid o f the Union Pacific's lieft, 
strong opposition to the u ivs i ' deal 
has emerged. Kansas Cirv Southern, a 
rival railroad that runs north-south 
from Kansas City to the G u l f o f Mexi­
co, has helped form the Coalit ion tbr 
Competitive Rail Transportation. Its 
mission; ro derail or significaiulv alter 
the u r /s r merger. Big\ompanies like 
Baker Hughes, Huntsman Chemical, 
Shell Chemical and Quaker State have 
signed on. 

Ofk-rs for pieces o f the Southern 
Pacific sy.srem.s li.ive poured in from 
the Kansas Cicx' Southern, the Illinois 
Central, Conr,iil and Texas Rail Link, 

a consortium sponsored bv Dallas 
short-line co-owner .Roy Coftet. 

To make matters worse for Lewis, 
the Union Pacific is having a great 
deal o f trouble integrating its acquwi-
tion of the Chicago fic North Westem 
railroad, completed earlier this vear. 
The Union Pacific Railrt>ad's presi­
dent, Ronald Burns, ttK-.k the un­
pleasant step of apologizing to cus­
tomers in a letter, widely circiiLued, in 
earlv November. He called the rail­
road's serx'ice probleni.i "unprece­
dented." Which is true: L'l- ha.s a 
reputation fiir gtKKl ser\'ice. But the 
troubles with integrating the merger 
came at an embarrassing rime. 

Bur the bigger question is this: 
While mergers may make for more 
efficient and profitabie railroads, at 
what point do they harm the interests 
o f the ptibiic' 

Frederick Palmer is the chief execu-
rnc o f the Western Fuels Association, 
J cooperative that buvs coal tor a 
number of smaller utilines. Western 
has an ax to grind: It operates t^vo 
short-line railroads and would like 
more access ro Union Pacific tracks. 
But Palmer siimni.irizeil riie feelino 

of a lot o f small shippers in mid-
November w hen he testified before a 
joint hearing of the House and Senate 
on the effect of railroad mergers on 
small business. "Thiise shippers who 
have the means </f securing competi­
tive bids among railroads are payinu 
less and less," Palmer said. "Those oV 
us who are c jp t i \ e shippers ,ire paviim 
more .ind more." 

The issue of captive shippers has 
haunted the railroads for years, but 
(vheii the industr\' gets down tt> just 
n\() railroads in the West, the prob­
lem becomes more acute. Montana 
h.-.s been served bv onlv the Burling­
ton Norrhem fi>r 20 vears. Montana 
shippers .irguc that rhev p.iv the high­
est freight rates in the countn-. Mon­
tana farmers and grain elev ator opera­
tors maintain that ic costs as much to 
ship grain from Montana to Portland. 
Ore. as it does to ship from Nebraska 
to Portland, even though die distance 
is 900 miles less. Buriington .N'orth­
ern disputes the comparison. Mon­
tana freight rates lia\e been the sub-
jeit ol a long-running court battle. 

Phillip Hoffman runs Hoffhian & 
Reed, a small gram ci tv j tor in Treii-

HorlKs • lKeeinlx.r I.S. IW.^ 
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Burlington Ncxihern Santa Fe 
Chairman Gerald Gnnstem 
"If you run Into a aituatJoii 
wh«r« Congrou mi(M want 
to r«r«^lat« ttx Induatry, 
Itton't think ttiat'a 
to anyooo'a advaiita^a." 

A Santa Fe rail line 
Jany Grinatoin'a 
laat Riovo. 

ton. Mo. He also testified before Con­
gress. Even though he is situated right 
on a Union Pacific line, the railroad 
told him recentlv that it will no longer 
stop tbr his smaller loads. Now Hoff­
man tmcks his wheat to a larger eleva­
tor, where it is transferred to trams. 
Because it takes four tmcks to equal 
one railcar, Hotifnan's costs are up, 
and he wonders who will pay fbr the 
wear and tear on the roads. The trains 
still roll bv his elevator, however, 
" They wave as thev go b\'," he savs. 

Drew Lewis had hoped to assuage a 
lot ot customers' fears bv signing in 
late September an agreement that 
opened up a great deal o f the Union 
Pacific and Southern Pacific's track to 
Burlmgton .Northern trains. The larg­
est such "trackage r ights" agreement 
in histoH' would m theo'^' allow Bur­
lington .Northern to compete tor cus­
tomers right in rhe heart of c r territo-
n—thus assuring competit ion. But 

60 

suspicious shippers muttered that the 
Union Pacific and Burlington North­
em were carving up the West in a 
duopolistic power play. 

The complainers point to the Kan­
sas City Southem, which has an agree­
ment with the Union Pacific to haul 
grain from three Midwestern states to 
Kansas City. In reailt^', the gra.n often 
sits there for weeks while the Union 
Pacific cames onlv ir? own customers' 
gram. The Union Pa. fic maintains the 
lines are orten congested, and its own 
trains arc held up as well. 

In late .November FoRJths inter­
viewed Burlmgton Nonhern Santa Fc 
Chairman Gerald Grinstein in the 
company's new Nerwork Operations 
Center, a kind of Mission Control 
that will consolidate dispatching and 
mamtenance across the Fort Worth-
based companv's 31,000-mile sys­
tem. Burlington's chief executive 
smce 1989. Grinstein has had a touch 

time getting the railroad in shape. For 
a while it looked as if Burlington was 
falling behind (FoRiiK.s, .Mar. 15, 
1993), but that underestimated Grin­
stein. He slowly turned the company 
around and completed the merger 
with Santa Fe. 

Gnnstein is expected soon to an­
nounce his retirement. Perhaps be­
cause he is at the end of his career, 
Grinstein was especially candid with 
FORBKS. 

What does he think of the uiVbl" 
merger? "1 look at the merger as a 
trigger," Grinstein savs. ' Because 
there is so much overlap i f thev al lo" 
them to merge that it encourages 
other mergers. When you get dou n to 
just two railroads in the country-, then 
vou run into a situation where Con­
gress might want to reregulate che 
iiidustr.', and I don't think that's to 
.uiyone's advantage." 

.Mthough Buriington Northern 

Forbes • OcccmPcr IS. 19*̂ .̂  
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Recife >£kTj<^i»jparibi<%,^n% -^f^MS ' 

>' 8U1in(tonNartfwm Santa Fe MW 76%, 30,2% 30 tJiO «i5 14 ^ IZX 
3,700 «5 5.<94 66 33.0 59 4 76 5.32 14 2.5 

ĈSX 10.410 720 1993 70 26.3 85'.* 6.91 7.71 12 2.3 
' IlllnooCninl : 650 in 1.&51 72 ' 40,7 3!'/. 3.04 3.44 • 13 7̂ 
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At margara hava 
brought coata 
down, railroad 
(tocka hava b««n 
a tamfic invast-
mattt ovar tlia 
last fiva yaara. 
Whattier of not 
tha big margara 
continua will 
probably hava 
a huga influance 
on atock pricaa. 

will not oppose the Uf/sr merger 
because of its trackage nghts agree­
ment, Gnnstem admitted thac track­
age nghts do not necessanlv insure 

•\ unfettered competition. "It's service 
with some disabilirv," he says, 
"• '̂ou've got track maintenance issues 
and dispatch issues. It's quite differ­
ent from owning vour own track." 

Whv then did Buriington N'orthern 
negotiate the trackage nghts and give 
the Union Pacific its strongest argu­
ment that there will be competition in 
the West? "What choice would vou 
have if you are faced with a merger 
that could be approved?" he says. 
"You've got to protect vourself" 

Gnnstein says he doesn't bu\' che 
Union Pacific argumenc that the fi­
nancially troubled Southern Pacific 
couldn't sun'ivc on its own. In his 

view, the future lies in more coordina-
uon of service betvveen railroads and 
not in outnght mergers. "We ha\e 
long delavs in Chicago for cargo go­
ing through Conrail co eascern mar­
kets," he savs. "We need more cooi-
dmation of information svstcms, dis­
patching and traffic. That's the future 
of our industr\'," 

Reached bv telephone iust before 
heading off on a hunting tnp with the 
chairman of Bethlehem Steel. Dresv 
Lewis gave FORBKS his side of the 
scorv. "The Souchern Pacific is a fail­
ing railroad; shippers have to be better 
off with che Union Pacific ouning i t ," 
he says. "We are going co have fierce 
competition. We don't have anv'thing 
to gam bv not serving smallercustom-
ers as well. They'll )ust make our life 
difficult." 

The Union Pacific is e.xpected to 
deliver its proposed plan of acquisi­
tion to the Interstate Commerce 
Commission bv Dec 1. Bv no means 
are all the customers opposed '. ne 
proposal 15 expected to include letters 
Of support from more than 1,300 
customers, some of u hom were of­
fered extended contracts with no race 
increases in exchange tor their bless­
ing ofthe merger 

Le\MS, a secretan of transporta­
tion under President Reagan, knows 
his wav around Washington. South 
ern Pacific's chairman, billionaire 
Philip Anschutz, is a maior hand 
raiser tor Bob Dole, These guys have 
clout. They are determined to push 
their merger through. But there are a 
loc of people out there w ho u ant to 
stop It. • • 

A eurfu»,<[fon .Northern coal tram 
Mora tkaalMtf tiM mrtloa'a aiactricKy comaa from coal. 

^ 5 m 3 l , ' i t ' f f i ' i n i j ^ ^ is prcdicfirig"'j^r7 
^^Jiiliti(i..hi6»diprasc^iha^^ thipmcno, 

Heignts, 111.-based Zeigler, the railroads on their toes. 
Coal, one of the nation's '.'.'One more example of .,, 

' largest coal companies, is ho*' deregulation srimu-
expenmencing \virh what; .. latcs inriovation, 
the industty'calls "coal by -C.P. • § 

l-oroes a nteciiiber l i i . 
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D e p o s i t i o n of CARL R. ICE, a w i t n e s s 

15 h e r e i n , c a l l e d f .nr e x a m i n a t i o n by c o u n s e l f o r t h e 

P a r t i e s i n t h e a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o 

agreement, t h e w i t n e s s b e i n g d u l y sworn by MARY 

GRACE PRESTO, RPR, a Notary P u b l i c i n and f o r t h e 

D i s t r i c t o f Columbia, taken a t the o f f i c e s o f 

Mayer, Brown P i a t t , 2000 P e n n s y l v a n i a Avenue, 

N.W., Washington, D.C, a t 10:00 a.m., Wednesday, 

22 Feb r u a r y 14, 1996, and the p r o c e e d i n g s b e i n g 

23 taken down by Sten o t y p e by MARY GRACE PRESTO, 

RPR, and t r a n s c r i b e d under her d i r e c t i o n . 

ALDERSON REPORTING CO.MPANY, INC. 
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1 A. We use our own crews t o San A n t o n i o . 

2 Q. And beyond San Anto n i o ? 

3 A. Beyond San A n t o n i o , SP i s p r o v i d i n g t h e 

4 crews. 

5 Q. How about power? 

6 A. That depends. Sometimes i t comes o u t 

7 of San A n t o n i o , sometimes a t Eagle Pass, I 

8 b e l i e v e . 

9 Q. L e t ' s go back t o the d i r e c t i o n a l f l o w , 

i t " I may f o r a moment. You s a i d you are aware of 

11 t h e d i r e c t i o n a l f l o w s i n the Houston-Memphis 

12 c o r r i d o r , i s t h a t c o r r e c t ? 

13 A. Yes. 

14 Q. When d i d you become awar«= o f t h a t ? 

15 A. A f t e r UP and SP f i l e d t h e i r 

16 a p p l i c a t i o n . 

1'' Q« So you were not aware of i t a t t h e t i m e 

18 t h a t t h e s e t t l e m e n t acr.'eemen: was signed? 

19 A. No. 

20 Q. Have you been p r o v i d e d a copy of t h e 

21 a p p l i c a t i o n of Union P a c i f i c / S o u t h e r n P a c i f i c i n 

22 t h i s p r o c e e d i n g ? 

23 A. No. 

2'* 0- On page 9 of your s t a t e m e n t , you tst a t e 

25 t h a t B u r l i n g t o n N o r t h e r n / S a n t a Fe w i l l be i n a 

ALDERSON REPORTING COMPAm% INC. 
(202)289-2260 (800) FOK DEPO 

1111 14th ST., N.W., 4fh FLOOR / WASHINGTON, O.C, 20005 
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1 " e x c e l l e n t p o s i t i o n t o a s s i s t i n a c h i e v i n g the 

2 f r e e t r a d e promise of NAFTA." Does t h a t i n c l u d e 

3 access t o B r o w n s v i l l e ? 

4 4. A. Yes, 
» 

5 Q. And how many t r a i n s does B u r l i n g t o n 

6 N o r t h e r n / S a n t a Fe p l a n on se n d i n g t o B r o w n s v i l l e 

7 a f t o r t h e merger? 

8 A. That would depend on the l e v e l o f 

9 b u s i n e s s t h a t we obtau-n. 

1^' Q« At t h e s t a r t are you p l a n n i n g on 

11 r u n n i n g t r a i n s under your own crew and power or 

12 u s i n g h a u l a g e r i g h t s ? 

13 A. Don't know t h a t y e t . 

Q. Have you read the s t a t e m e n t of 

15 Mr. Owen? 

16 A. Yes. 

17 Q. You mean ."STeal Owen? 

18 A. Yes, I have. 

19 Q. I'm s o r r y , Mr. Owen. Did Mr. Owen make 

20 any s t a t e m e n t s w i t h r e f e r e n c e t o whether o r n o t 

21 B u r l i n g t o n N o r t h e r n / S a n t a Fe p l a n s on r u n n i n g 

22 haulage o r t r a c k a g e or r u n n i n g t o B r o w n s v i l l e v i a 

23 haulage r i g h t s o r t r a c k a g e r i g h t s ? 

24 A. May I l o o k a t h i s s t a t e m e n t ? 

25 Q. I f you wi s h . But you don't remember? 

AI>DERSON REPORTING COMPANT, INC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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1 A. I would have t o l o o k a t h i s s t a t e m e n t . 
2 Q. F i n e . 

3 A. His s t a t e m e n t says BN/Santa Fe would 

4 o p e r a t e r u n - t h r o u g h t r a i n s . 

5 Q. To B r o w n s v i l l e f r o m Houston? 

6 A. I n i t i a l l y we would u t i l i z e t h e UP/SP 

7 t r a i n s as p r o v i d e d by t h e agreement. 

8 Q. Have you re v i e w e d t h e s t a t e m e n t o f 

9 Mr. Owen b e f o r e today? 

10 A. Yes. 

11 Q. Do you remember when you f i r s t r e v i e w e d 

12 i t ? 

13 A. Around t h e t i m e t h a t we s u b m i t t e d our 

14 f i 1 i n g . 

15 Q. On page 10, you s t a t e t h a t based on --

16 MR. WEICHER: You're r e f e r r i n g t o 

17 Mr. I c e ' s s t a t e m e n t now? 

18 MR. EDWARDS: Yes, I'm s o r r y . 

19 BY MR. EDWARDS: 

20 Q. On page 10 of your s t a t e m e n t , a t t h e 

21 l a s t p a r a g r a p h r n th e page, t h e second sentence, 

22 you s t a t e . Based on my e x p e r i e n c e , I b e l i e v e t h a t 

23 t h e proposed s e r v i c e s and o p e r a t i o n s d e t a i l . ^ d i n 

24 Mr. Owen's s t a t e m e n t a r e f e a s i b l e . 

25 D i d you conduct a s t u d y or any a n a l y s i s 
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1 t o d e t e r m i n e whether or not those o p e r a t i o n s 

2 w o u l d be f e a s i b l e or d i d y r u base your s t a t e m e n t 

3 t h e r e o n l y upon your p a s t experience? 

4 ^ A. On my e x p e r i e n c e . 

5 Q. There i s no s e p a r a t e s t u d y o r a n a l y s i s 

6 t h a t you conducted? 

7 A. No. 

8 Q. When you e n t e r e d i n t o -- a t t h e t i m e 

9 t h a t B u r l i n g t o n N o r t h e r n / S a n t a Fe e n t e r e d i n t o 

i t s agreement w i t h the Union P a c i f i c / S o u t h e r n 

11 P a c i f i c , had t h e r e been a s t u d y or a n a l y s i s t o 

12 d e t e r m i n e whether or not t h e o p e r a t i o n s BN/Santa 

13 Fe had -- l e t me s t r i k e t h a t . 

14 Are t h e l e v e l s of o p e r a t i o n s p l a n n e d 

15 under Mr. Owen's state m e n t e s s e n t i a l l y e q u i v a l e n t 

16 t o t h o s e c o n t e m p l a t e d by the B u r l i n g t o n 

17 N o r t h e r n / S a n t a Fe a t t h e t i m e t h a t i t e n t e r e d 

18 i n t o t h e agreement w i t h Union P a c i f i c / S o u t h e r n 

19 P a c i f i c . 

20 MR. WEICHER: Mr. Edwards, a r e you 

21 r e f e r r i n g t o any s p e c i f i c aspect of o p e r a t i o n s ? 

22 Where? 

23 MR. EDWARDS: With r e f e r e n c e t o 

24 t h e -- g l o b a l l y , w i t h r e f e r e n c e t o o p e r a t i o n s 

o v e r t h e t r a c k a g e r i g h t s and s a l e l i n e s t h a t were 
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1 Q. When t h e UP/SP merger was announced, 

2 d i d you g e t out a map and l o o k a t t h e l i n e s and 

3 t r y t o f i g u r e o u t where c o m p e t i t i v e problems 

4 {night a r i s e as a r e s u l t of the merger? 

5 A. I d o n ' t remember i f I l o o k e d a t a map 

6 o r n o t . 

7 Q. D i d you l o o k a t any o t h e r m a t e r i a l s 

8 t h a t m i g h t a s s i s t you i n doi n g t h a t a n a l y s i s ? 

9 A. I do n ' t t h i n k so. 

10 Q. I t h i n k you s a i d t h a t ALK was r e t a i n e d 

11 sometime i n mid-August 1995? 

12 A. I s a i d I t h o u g h t t h a t t o be t h e case 

13 b u t I r e a l l y d o n ' t know s p e c i f i c a l l y . 

14 Q. When was t h e f i r s t t i m e you were 

15 c o n t a c t e d by anyone a t UP r e g a r d i n g t h e UP/S? 

16 merger? 

17 A. E i t h e r a t t h e v e r y end of August o r t h e 

18 f i r s t p a r t of September. 

19 Q. So t h e r e q u e s t t o have t h i s a n a l y s i s 

20 p e r f o r m e d was done b e f o r e you were aware o f any 

21 i n t e r e s t on t h e p a r t of the UP i n d i s c u s s i n g 

22 t r a c k a g e r i g h t s ? 

2 3 A. Yes. 

24 Q. A p a r t f r o m any communications you may 

25 have had w i t h UP -- s t r i k e t h a t . 
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1 B e f o r e t h i s i n i t i a l c o n t a c t and i n l a t e 

2 August t o e a r l y September, were you aware, 

3 t h r o u g h o t h e r s o u r c e s , t h a t UP was s e e k i n g t o 

4 n e g o t i a t e t r a c k a g e r i g h t s agreements i n 

5 c o n n e c t i o n w i t h t h e UP/SP merger? 

6 MR, WEICHER: Excuse me, can you 

7 c l a r i f y ? Are you t a l k i n g about w i t h anybody o r 

8 w i t h somebody i n p a r t i c u l a r ? 

MR. GOODSON: With anybody. 

THE WITNESS: I was not s p e c i f i c a l l y 

11 aware, I t h i n k I heard people make comments t h a t 

12 t h e r e were d i s c u s s i o n s o t h e r w i s e . 3N o r Santa Fe 

13 had d i s c u s s i o n s w i t h them i n t h a t t i m e frame. 

14 BY MR. GOODSON: 

•••5 Q. I'm n o t sure I u n d e r s t a n d t h e l a s t p a r t 

16 of t h a t answer. Can you c l a r i f y ? 

A. I was ron c e r n e d when you s a i d any 

p a r t i e s . My d i s c u s s i o n s w i t h UP were e i t h e r a t 

the end o f August o r the b e g i n n i n g of September, 

as I s a i d . Those o c c u r r e d a t the p o i n t where we 

21 began t o have d i s c u s s i o n s -- e i t h e r of us began 

22 t o have d i s cu .=! s i o n s w i t h UP, 

23 Q. E i t h e r o f us meaning? 

24 A. BN or Santa Fe. A c t u a l l y , a t t h e p o i n t 

25 we began t o t a l k w i t h them -- no, I'm s o r r y , we 
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2 Q, P r i o r t o t h a t c o n t a c t , had you 

3 c o n s i d e r e d i n i t i a t i n g a communication w i t h 

4 them -- them meaning UP/SP -- c o n c e r n i n g your 

5 approach o r response t o the merger? 

6 MR. WEICHER: I'm g o i n g t o o b j e c t t o 

7 t h e e x t e n t i t r e q u e s t s i n f o r m a t i o n on the 

8 company's n e g o t i a t i n g s t r a t e g y w i t h UP. 

9 BY MR. GOODSON: 

10 Q- W e l l , I b e l i e v e t h a t -- I'm not a s k i n g 

11 f o r n e g o t i a t i n g s t r a t e g y per se. A l l I'm 

12 i n t e r e s t e d i n f i n d i n g out i s whether you had i t 

13 i n y o u r mind o r had d i s c u s s i o n s w i t h anyone o t h e r 

14 t h a n a t t o r n e y s c o n c e r n i n g making a f i r s t approach 

15 t o UP o r SP r e g a r d i n g your response -- Santa Fe's 

16 response t o t h e UP/SP merger, 

MR, WEICHER: You can answer t h a t from 

18 a b u s i n e s s s t a n d p o i n t w i t h o u t g e t t i n g i n t o l e g a l 

19 s t r a t e g y i n t h e case and so f o r t h , 

20 THE WITNESS: Yes, we c o n s i d e r e d i t but 

21 we had n o t f o r m u l a t e d our s t r a t e g y . 

22 BY MR. GOODSON: 

23 Q. IG i t f a i r t o say t h a t a t t h e ti m e you 

24 were c o n t a c t e d by Rebensdorf t h a t you were s t i l l 

25 c o n s i d e r i n g t h a t s t r a t e g y ? 
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1 the l a s t c o u p l e of minutes? 

2 A. I n any of t h e c o r r i d o r s ? 

3 Q. Yes. L e t ' s take t h e Arkansas c o r r i d o r 

4 f i r s t , 

5 A. I don ' t b e l i e v e t h e r e was i n what's 

6 d e f i n e d as t h e Arkansas c o r r i d o r . But l e t me 

7 say, I d i d n o t make an e f f o r t t o s p e c i f i c a l l y 

8 a n a l y z e a l l b u i l d - i n o p p o r t u n i t i e s . 

9 Q. I t a k e i t t h a t g o i n g i n t o t h i s f i r s t 

10 m e e t i n g , t h a t one of th e t h i n g s you were l o o k i n g 

11 at was t o o b t a i n t r a c k a g e r i g h t s a l o n g these 

12 c o r r i d o r s t h a t you had i d e n t i f i e d ? 

, 13 
1 / 

A. Yes , 

• 14 Q. D i d you p e r f o r m any k i n d of a n a l y s i s t o 

15 d e t e r m i n e what k i n d of fees would be a p p r o p r i a t e 

16 f o r t r a c k a g e r i g h t s a l o n g those c o r r i d o r s ? 

17 A. P r i o r t o t h a t f i r s t meeting? 

18 Q. Yes. 

19 A. No , 

20 Q. D i d you do any such a n a l y s i s subsequent 

2 1 to t h a t f i r s t meeting? 

22 A. No. 

23 Q. Have you ever done an a n a l y s i s , such an 

24 a n a l y s i s ? 

25 A. For t h i s s e t t l e m e n t agreement? 
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1 Q, Yes, 

2 A. No, 

3 Q. So s i t t i n g here t o d a y , -ou have n o t 

4 p e r f o r m e d -- and when I say you, maybe t h a t ' s t h e 

5 p r o b l e m . I was u s i n g the raw you, meaning you o r 

6 anyone on b e h a l f of --

7 A. Everybody does about me. 

8 Q. Do I have t o go back and ask th e s e 

9 q u e s t i o n s again? 

10 A. No, 

Q* J u s t so I make sure I u n d e r s t a n d , no 

12 one on b e h a l f of BN or Santa Fe or t h e merged 

13 BN/Santa Fe has ever a n a l y z e d a p p r o p r i a t e --

14 s t r i k e t h a t . 

15 Has anyone from BN, Santa Fe or 

16 BN/Santa Fe as a merged e n t i t y a n a l y z e d t h e r a t e s 

17 t h a t a r e t o be charged under t h e s e t t l e m e n t 

18 agreement? 

19 A. I'm s o r r y b ut h e l p me w i t h -- when you 

20 say a n a l y z e d a p p r o p r i a t e r a t e s , what do you mean 

21 by t h a t ? 

22 Q- Analyze whether those r a t e s .-rould a l l o w 

23 you t o p r o v i d e c o m p e t i t i v e s e r v i c e a l o n g t h o s e 

segments over which you were g r a n t e d t r a c k a g e 

25 r i g h t s 
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1 t h e r e was a r o u t i n e e s t a b l i s h e d . We had a group 

2 of p e o p l e t h a t l o o k e d a t p o t e n t i a l responses, as 

3 I m e n t i o n e d e a r l i e r , which we've covered s e v e r a l 

4 t i m e s what t h o s e were, oppose, s e t t l e o r l o o k a t 

5 o t h e r mergers. Once UP c o n t a c t e d us and asked i f 

6 we were i n t e r e s t e d i n s e t t l e m e n t d i s c u s s i o n s , 

7 t h e n Mr, Weicher and I worked on -- we had th o s e 

8 n e g o t i a t i o n s w i t h UP, 

9 Q. And so t h e r e c o r d i s c l e a r , because I ' tn 

10 not sure i f t h i s was e s t a b l i s h e d e a r l i e r , i t was 

11 UP t h a t c o n t a c t e d B u r l i n g t o n N o r t h e r n / S a n t a Fe 

12 about some agreement i n c o n n e c t i o n w i t h t h e UP/SP 

13 merger? 

14 A. I b e l i e v e so, yes, 

15 Q. L e t me go back a l i t t l e i n h i s t o r y and 

16 t r y t o come t h r o u g h some t h i n g s c h r o n o l o g i c a l l y . 

17 What was y o u r p o s i t i o n i n 1988? 

18 A . 1 9 8 8 ? 

19 Q. Yes. 

20 A. I ' l l have t o t h i n k about t h a t f o r a 

21 m i n u t e . 

22 Q. I ' v e g o t y o u r s t a t e m e n t .~.n f r o n t o f 

23 me. You c o u l d l o o k a t page 1 and t r y t o 

24 d e t e r m i n e where you f e l l i n t h e r e . 

25 A. That would be h e l p f u l . I t h i n k I was 
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1 A. Yes, 

2 Q. Using y o u r business judgment, do you 

3 b e l i e v e i t would c o n t i n u e t o be a v i g o r o u s 

4 i p o m p e t i t o r and by i t , I mean UP -- i n t h e 

5 absence o f a merger w i t h Southern P a c i f i c ? 

6 A. Yes. 

7 Q, I ' l l s w i t c h t o SP, I n market s s e r v e d 

8 by b o t h B u r l i n g t o n N o rthern/Santa Fe and Union 

9 P a c i f i c t o d a y , i s t h e Southern P a c i f i c a v i g o r o u s 

10 c o m p e t i t o r t o BN/Santa Fe? 

11 A. Perhaps I should have asked t h i s 

12 e a r l i e r b u t would you d e f i n e v i g o r o u s f o r me? 

13 Q. I t h i n k t h a t was your t e r m , 

14 A. I knew you were g o i n g t o say t h a t , 

15 Yes, I t h i n k t h e y a r e . 

16 Q. And i n your business judgment, do you 

17 t h i n k S o u t h e r n P a c i f i c would c o n t i n u e t o be a 

18 v i g o r o u s c o m p e t i t o r even i f t h e merger does n o t 

19 go t h r o u g h ? 

2 0 A. Yes, 

21 Q. I n f a c t , i s n ' t the Southern P a c i f i c 

22 g e n e r a l l y known as a p r i c e c u t t e r i n t h e r a i l r o a d 

23 i n d u s t r y ? 

24 A. No, not n e c e s s a r i l y . 

25 Q. Do t h e y o c c a s i o n a l l y u n d e r c u t BN/San':a 
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1 c o n s u l t a n t s , i s t h a t c o r r e c t ? 

2 A. Yes. 

3 Q. Maybe t h e b e s t way i s t o j u s t ask i t 

4 t h i s way. To y o u r u n d e r s t a n d i n g , i n t h e i r 

5 v e r i f i e d s t a t e m e n t s , are the y t e l l i n g us what 

6 BN/SF c o u l d do w i t h i t s t r a c k a g e r i g h t s , o r are 

7 t h e y t e l l i n g us what BN/SF's p r e s e n t i n t e n t i o n s 

8 are? 

9 A. I t h i n k some of b o t h . The o p e r a t i n g 

10 p l a n , o r t h e way Mr, Owen d e f c r i b e s t h e p l a n , i s 

11 a way t h a t we can o p e r a t e . C l e a r l y t h e r e are a 

12 l o t o f d e t a i l s t h a t have t o be worked o u t . I n 

13 l a r g e p a r t , Mr, Lawrence's t e s t i m o n y shows how 

14 much t r a f f i c i s a v a i l a b l e . So t h a t ' s good, I 

15 t h i n k , 

16 Q, To t h e e x t e n t they t a l k about p l a n s as 

17 t o how you w c u l d p r o v i d e the s e r v i c e , a re the y 

18 s p e a k i n g f o r BN/Santa Fe as t o i t s p r e s e n t 

19 i n t e n t i o n s o r a r e t h e y more i n the n a t u r e of 

20 t e l l i n g us what some of your o p t i o n s are or what 

21 you c o u l d do? 

22 A, I r e v i e w e d Mr, Owen's p l a n and I s a i d I 

23 b e l i e v e d i t t o be f e a s i b l e . So absent 

24 improvements on t h a t , we would do something l i k e 

25 t h a t . We w i l l v i e w t h e l o c a t i o n s we get under 
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1 t h i s agreement, the ones i n appendix A, l i k e any 

2 o t h e r poi.nt on our system. 

3 Q. Have you had any d i s c u s s i o n s w i t h 

4 Mr, G r i n s t e i n c o n c e r n i n g o p e r a t i o n a l problems 

5 over t r a c k a g e r i g h t s ? 

6 A. No. 

7 Q. Have you had any d i s c u s s i o n s w i t h him 

8 c o n c e r n i n g t h e a b i l i t y o f Southern P a c i f i c t o 

9 s u r v i v e i f i t ' s not a c q u i r e d by a n o t h e r r a i l r o a d ? 

10 A. I'm s o r r y , can ',e back up t o t h e 

11 p r e v i o u s q u e s t i o n ? 

12 Q. Sure. 

-̂̂  A. D i d you mean i n terms of our agreement 

14 w i t h UP and SP? 

15 Q. I meant i t more b r o a d l y t h a n t h a t . As 

16 a g e n e r a l m a t t e r or --

A, There may have been some o c c a s i o n s o v e r 

18 t h e y e a r s t h a t on some t r a c k a g e r i g h t s agreements 

19 t h a t t h e r e may have been some d i s c u s s i o n s about 

20 t h i n g s t h a t may not have worked p r o p e r l y , i d i d 

21 not d i s c u s s t h i s agreement, 

22 Q. I am going t o narrow t h i s i n t h e sense 

23 of y o u r d i s c u s s i o . i s w i t h Mr. G r i n s t e i n on these 

24 v a r i o u s t o p i c s , 

2 5 A. Okay. 
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1 q u e s t i o n . I had a s e r i e s o f q u e s t i o n s f o r y o u 

2 c o n c e r n i n g w h e t h e r y ou t h o u g h t t h a t B u / S a n t a Fe 

3 w o u l d have t h e c r i t i c a l mass t o p r o v i d e an 

4 e f f i c i e n t s e r v i c e and s i m i l a r q u e s t i o n s a b o u t 

5 d i r e c t i o n a l t r a i n s and s p e c i a l i z e d y a r d s and so 

6 f o r t h . Have y o u p e r f o r m e d a ny s t u d i e s o r se e n 

7 any s t u d i e s on any o f t h o s e i s s u e s ? 

8 A. No. 

9 MR, MCGEORGE: I t h i n k I have no more 

q u e s t i o n s f o r y o u , I t h a n k y o u v e r y much. 

11 (Whereupon, a t 6:15 p.m., t h e t a k i n g o f 

12 t h e i n s t a n t d e p o s i t i o n c e a s e d , ) 

13 

14 

10 

15 S i g n a t u r e o f t h e W i t n e s s 

16 

17 SUBSCRIBED AND SWORN t o b e f o r e me t h i s 

18 day o f , 19 

19 

20 

21 NOTARY PUBLIC 

22 My Co m m i s s i o n e x p i r e s : _ 

2 3 

24 

2 5 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e D o c k e t No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 - - CONTROL MERGER - -

7 SOUTHERN PACIFIC Rri.IL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 W a s h i n g t o n , D.C. 

13 Monday, March 4, 1996 

14 C o n t i n u e d d e p o s i t i o n o f CARL R. ICE, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

16 f o r t h e P a r t i e s i n t h e a b o v e - e n t i 1 1 e d m a t t e r , 

17 p u r s u a n t t o a g r e e m e n t , t h e w i t n e s s b e i n g 

18 p r e v i o u s l y d u l y s w o r n , t a k e n a t t h e o f f i c e s o f 

19 Mayer, Brown & P i a t t , 2000 P e n n s y l v a n i a Avenue, 

20 N.W., W a s h i n g t o n , D.C, 20006-1882, a t 9:35 a.m., 

21 Monday, M a r c h 4, 1996, and t h e p r o c e e d i n g s b e i n g 

22 t a k e n down by S t e n o t y p e by JAN A. WILLIAMS, RPR, 

23 and t r a n s c r i b e d u n d e r h e r d i r e c t i o n . 

24 

2 5 
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1 t o commencing the r i g h t s ? 

2 Q, L e t ' s s t a r t w i t h t h a t , yes, do you need 

3 commitments p r i o r t o commencing the r i g h t s ? 

4 A, No. 

5 Q. W i l l you commence o p e r a t i o n s w i t h o u c 

6 h a v i n g any new t r a f f i c a v a i l a b l e t o se r v e t h e 

7 p o i n t s opened by t h e agreement? 

8 MR. WEICHER: Excuse me. Are you 

9 a s k i n g t h a t as a f o l l o w - u p t o your p r i o r q u e s t i o n 

10 under commitments? 

11 MR. BERCOVICI: The w i t ' e s s s t a t e d t h a t 

12 i t would not r e q u i r e commitments. So t h a t was a 

13 f o l l o w - u p q u e s t i o n , yes. 

14 MR. WEICHER: You can answer i t i f you 

15 f o l l o w i t . 

16 THE WITNESS: Could you r e p e a t t h e 

17 quest i o n , 

18 MR. BERCOVICI: Could you read back the -

19 q u e s t i o n , p l e a s e . 

2 0 THE REPORTER: "Question: W i l l you 

2 1 commence o p e r a t i o n s w i t h o u t h a v i n g any new 

22 t r a f f i c a v a i l a b l e t o serve the p o i n t s opened by 

2 3 the agreement?" 

24 THE WITNESS: I t ' s p o s s i b l e t h a t we 

2 5 

) 

would reroute some t r a f f i c . Eut ob v i o u s l y we 
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1 won't -- we would s t a r t o p e r a t i o n s once we had 

2 customers t h a t wanted t o u t i l i z e t h e r i g h t s . 

3 BY MR. BERCOVICI: 

4 .' Q, M i g h t i t a l s o be necessary f o r BN/SF t o 

5 commit c a p i t a l t o implement the p l a n d e s c r i b e d by 

6 Mr, Owen? 

7 A. I t m i g h t be. 

8 Q. You t o l d us i n your p r i o r day of 

9 s i t t i n g b e f o r e us on d e p o s i t i o n t h a t n e i t h e r 

10 Mr. Owen nor Mr. Lawrence i s an employee of t h e 

11 company b u t r a t h e r b o t h are c o n s u l t a n t s . Does 

12 BN/SF have p e r s o n n e l capable of p r e p a r i n g t h e 

13 t y p e of p l a n t h a t Mr. Owen prepared? 

14 A. Yes, 

15 Q, And of c o n d u c t i n g the t y p e o f a n a l y s i s 

16 thc.t Mr, Lawrence prepared? 

17 A. I b e l i e v e some of t h e i n f o r m a t i o n t h a t 

18 Mr. Lawrence l o o k e d a t would not be a v a i l a b l e 

19 t o -- was h i g h l y c o n f i d e n t i a l and, t h e r e f o r e , not 

20 a v a i l a b l e t o an employee of our company. 

21 Q. Can you t e l l us why the company chose 

22 t o o f f e r t e s t i m o n y c o n c e r n i n g the o p e r a t i o n s from 

23 a c o n s u l t a n t r a t h e r than an employee? 

24 MR, WEICHER: I'm d i r e c t i n g t h e w i t n e s s 

25 not t o answer t o the e x t e n t your answer i n v o l v e s 
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1 l i t i g a t i o n s t r a t e g y . He's a l r e a d y answered w i t h 

2 r e s p e c t t o one o t h e r aspect I b e l i e v e . 

3 BY MR. BERCOVICI: 

4 Q. Can you answer i n t h a t c o n t e x t ? 

5 A. No. 

Q. Thank you. You have appended t o your 

7 s t a t e m e n t t h e September 25 agreement w i t h t h e UP 

8 and SP and a l s o you have appended a supplem.ental 

9 agreement d a t e d November 18, 1995. Are t h e r e any 

10 o t h e r s i d e o r i m p l e m e n t i n g agreements between the 

11 BN/SF and t h e UP and SP t h a t have come i n t o f o r c e 

12 o r have been agreed upon y e t ? 

13 A. You mean agreements a s s o c i a t e d w i t h 

14 these r i g h t s ? 

15 Q. Yes. 

16 A. No, 

17 Q. Mr. Owen s t a t e s on page 17 of h i s 

s t a t e m e n t , a t t h e bottom of t h e page, t h a t --

i t ' s f i v e l i n e s f r o m the bott o m , t h e r e c u r r e n t l y 

i s a major s t o r a g e i n t r a n s i t y a r d l o c a t e d j u s t 

21 s o u t h of Dayton, Texas, o p e r a t e d by a 

22 c o n t r a c t o r . BN/Santa Fe p l a n s t o access t h a t 

23 y a r d , c o n s t r u c t i n g new t r a c k a g e , i f necessary, t o 

24 a c t i v e l y p a r t i c i p a t e i n t h e SIT t r a f f i c f l o w s i t 

25 would t h e n be a b l e t o se r v e . 
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1 Q. Are t h e r e p l a n s ongoing t o implement 

2 Mr. Owen's d e s c r i p t i o n ? 

3 A, I b e l i e v e I had p r e v i o u s l y t e s t i f i e d 

4 t h a t we were e s t a b l i s h i n g a team t h a t I was 

5 m e n t o r i n g who would be r e s p o n s i b l e t o d e v e l o p t h e 

6 d e t a i l e d t y p i c a l t r a c k a g e r i g h t s agreements 

7 a s s o c i a t e d w i t h t he s e t t l e m e n t agreement. 

8 Q, Does t h e team have any f u r t h e r 

9 r e s p o n s i b i l i t y than s i m p l y d e v e l o p i n g t he 

10 t r a c k a g e r i g h t s agreements w i t h t he -- which 

11 would be w i t h t h e UP/SP? 

12 A. No. But I ' d l i k e t o be c l e a r i n s a y i n g 

13 t h a t , as p a r t of t h a t r e v i e w , t h a t t h a t would 

14 i n c l u d e some o f the d e c i s i o n s t h a t need t o be 

15 made f o r i t e m s such as whether we would do 

16 r e c i p r o c a l s w i t c h i n g or p r o v i d e our own 

17 s w i t c h i n g . 

18 Q. L e t me ask, t h e r e are c e r t a i n 

19 a d m i s s i o n s o f t h e BN/Santa Fe, the f i r s t o f which 

20 we asked f o r a d m i s s i o n t h a t BN/SF does not have 

21 any s t u d i e s , a n a l y s e s , r e p o r t s , or p l a n s 

22 r e g a r d i n g t h e c o n s t r u c t i o n or a c q u i s i t i o n of 

23 a d d i t i o n a l s t o r a g e c a p a c i t y f o r p l a s t i c s r e s i n s 

24 s h i p m e n t s . And the response t h a t we r e c e i v e d 

25 a f t e r c e r t a i n o b j e c t i o n s was the f o l l o w i n g , 
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1 BN/Santa Fe a d m i t s t h a t , o t h e r than as c o n t a i n e d 

2 i n t h e v e r i f i e d s t a t e m e n t of Neal D. Owen and i n 

3 h i s r e l a t e d work papers, i t has no such s p e c i f i c 

4 S t u d i e s , a n a l y s e s , r e p o r t s , o r p l a n s a t t h i s t i m e 

5 b u t t h a t i t i s c u r r e n t l y i n t h e process of 

6 d e v e l o p i n g such p l a n s . 

7 Do you know of any such p l a n s b e i n g 

8 developed? 

9 A. I b e l i e v e t h a t r e f e r e n c e s t h e pro c e s s I 

10 j u s t d e s c r i b e d , b u t I -- I b e l i e v e we are s t i l l 

11 i n t h e p r o c e s s of d e v e l o p i n g those p l a n s , 

12 Q. Does t h a t process s p e c i f i c a l l y address 

13 s t o r a g e c a p a c i t y ? 

14 A. I f nec e s s a r y . 

15 Q. I s t h a t i n t h e assignment t o the work 

16 team? 

17 A. Yes, 

18 - Q. And who i s on t h a t work team? 

19 A. As I s a i d I'm t h e mentor of the team. 

20 I do n o t know a t t h i s p o i n t each member t h a t has 

21 been e s t a b l i s h e d on t h e team.. 

22 Q. Do you know i f any work has been done 

23 w i t h r e g a r d t o a d d r e s s i n g t h e q u e s t i o n of 

24 a d d i t i o n a l s t o r a g e c a p a c i t y ? 

25 A. No, I do not b e l i e v e t h a t ' s been done 
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1 y e t , 

2 Q, Would your answer be the same w i t h 

3 r e g a r d t o p l a n s r e l a t i n g t o f a c i l i t i e s and 

4 o p e r a t i o n s n e c e s s a r y t o serve the p l a s t i c s 

5 p r o d u c e r s or p l a n t s n ot c u r r e n t l y s e r v e d by t h e 

6 BN/SF? 

7 A. Do you mean beyond what's i n Mr. Owen's 

8 t e s t i m o n y ? 

9 Q. Yes, 

10 A, My answer would t h e n be t h e same. 

11 Q- That t h e r e a r e -- you don't b e l i e v e 

12 t h a t any a d d i t i o n a l work has been done beyond 

13 t h a t a t t h i s p o i n t i n time? 

14 A. That's c o r r e c t . 

15 MR. WEICHER: That wasn't e x a c t l y t h e 

16 w i t n e s s ' answer. I t h i n k the q u e s t i o n was p l a n s 

17 and then t h e second q u e s t i o n was work been done. 

18 He answered no work has been done, b u t he had 

p r e v i o u s l y & a i d t h e process was on i t s way and 

people were w o r k i n g on i t as opposed t o p l a n s 

21 been done, j u s t t o s e p a r a t e the f l o w of q u e s t i o n 

22 and answer t h e r e . 

23 THE WITNESS: That's c o r r e c t , I was 

24 ans w e r i n g as t o whether p l a n s had been c o m p l e t e d . 

25 BY MR. BERCOVICI: 
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1 Q. Wouldn't t h a t be the f i r s t s tage of 

p r o v i d i n g f o r new s e r v i c e , the p l a n n i n g process? 

3 A, Yes, But t h e p l a n n i n g process i t s e l f 

4 r e q u i r e s some p r e l i m i n a r y work as w e l l . 

5 Q, Of what n a t u r e ? 

6 A, The s p e c i f i c d e t e r m i n a t i o n s of c a p a c i t y 

7 and where p o t e n t i a l y a r d s -- s t o r a g e i n t r a n s i t 

8 y a r d s m i g h t be a p p r o p r i a t e , 

9 Q. My l a s t q u e s t i o n r e l a t e d t o f a c i l i t i e s 

and o p e r a t i o n s necessary t o serve p l a s t i c s 

11 p r o d u c e r s o r p l a n t s n ot c u r r e n t l y s e r v e d by t h e 

12 BN/SF. 

13 A. I'm s o r r y . The s e t t l e m e n t agreement 

14 between Union P a c i f i c / S P and BN/Santa Fe 

15 addresses access t o t e r m i n a l s and f a c i l i t i e s , 

16 t h a t t h e r e w i l l need t o be some a d d i t i o n a l work 

17 done t o s p e c i f i c a l l y d e t e r m i n e how we r e c e i v e 

some of th o s e s e r v i c e s and/or how we p r o v i d e 

them. And t h a t would be the r e s p o r s i b i 1 i t y of 

20 t h i s team as w e l l , b ut those p l a n s have n o t y e t 

21 been d e v e l o p e d . 

22 Q. And have t h e r e been any s t u d i e s o r 

23 a n a l y s e s r e l a t e d t o d e v e l o p i n g those plans? 

24 A. No, o t h e r t h a n what was done i n 

25 Mr. Owen's s t a t e m e n t . 
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1 Q. Are you f a m i l i a r , Mr. I c e , w i t h t h e 

2 e x p a n s i o n of t h e s t o r a g e c a p a c i t y a t Teague, 

3 Texas? 

4 .. ^ . I'm aware t h a t t he p o t e n t i a l of t h a t 

5 e x p a n s i o n has been r e v i e w e d , I'm not f a m i l i a r 

6 w i t h any e x p a n s i o n beyond t h a t , 

7 Q. Mr. Owen s t a t e d t h a t he u n d e r s t o o d t h a t 

8 t h e r e was a two-phased program f o r expanding the 

9 s t o r a g e c a p a c i t y a t ".'eague. Do you have any 

10 knowledge on t h a t program? 

11 A. Not t h a t I r e c a l l . 

12 Q. Do you know what o r d e r of magnitude the 

13 e x p a n s i o n a t Teague would c o n s i s t of? 

14 A. No. 

15 Q. Does t h e BN/SF u t i l i z e a p r o c e s s which 

l€^ i s f a i r l y common i n i n d u s t r y c a l l e d a u t h o r i z a t i o n 

17 for expenditure i n terms of e v a l u a t i n g and 

18 a p p r o v i n g new c a p i t a l e x p e n d i t u r e s ? . 

19 A. We do e v a l u a t e and approve c a p i t a l 

20 e x p e n d i t u r e s , yes. 

21 Q, I n terms of e.xpanding t h e s t o r a g e 

22 c a p a c i t y f o r p l a s t i c s s h i p p e r s , would t h a t 

23 r e q u i r e an e v a l u a t i o n under t h i s process? 

24 A. The i n v e s t m e n t would r e q u i r e a p p r o v a l . 

25 I'm not sure what you mean by e v a l u a t i o n , 
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1 Q. What does the a p p r o v a l p rocess c o n s i s t 

2 of ? 

3 A. I t depends on the i t e m . 

4 .• Q. Do you l o o k a t the cost? 

5 A, C e r t a i n l y . 

6 Q. Do you l o o k a t the market o p p o r t u n i t y ? 

7 A. For p r o j e c t s whose purpose i s f o r 

8 market e x p a n s i o n , yes. 

9 

10 

Q. Do you l o o k a t whether or n o t t h e 

p r o j e c t i s p r o j e c t e d t o r e t u r n your t a r g e t 

11 c a p i t a l ? 

12 A. Yes, 

13 Q. I s t h e r e c o m p e t i t i o n f o r access t o 

14 a v a i l a b l e c a p i t a l w i t h i n BN/SF? 

15 A. What do you mean by t h a t ? 

16 Q. I F c a p i t a l f r e e l y a v a i l a b l e t o any 

17 p r o j e c t o r do you p r i o r i t i z e p r o j e c t s t o which 

18 t h e r a i l r o a d commits i t s c a p i t a l ? 

19 A. We don't have u n l i m i t e d c a p i t a l , b u t we 

20 do pursue p r o j e c t s t h a t are j u s t i f i e d . And I 

21 b e l i e v e t h a t i n t h i s case we are p r e p a r e d t o make 

22 t h e i n v e s t m e n t s necessary and t h a t a r e r e q u i r e d 

23 by us under our UP/SP s e t t l e m e n t agreement, 

Q. Would t h a t depend, Mr, I c e , upon /our 

e v a l u a t i o n o f t h e amount of t r a f f i c w h ich would 
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1 may have been some t e l e p h o n e c o n v e r s a t i o n . 

2 Q, And t h i s would have been between the 

3 t i m e you d i s c u s s e d t h i s morning, when the UP 

4 f i r s t approached Mr, G r i n s t e i n , and t h e September 

5 25 da t e of t h e agreement; i s t h a t c o r r e c t ? 

6 A. Yes, I b e l i e v e I s a i d t h i s morning and 

7 r e p e a t e d t o you I don't r e c a l l s p e c i f i c a l l y when 

8 i t began, b u t i t would have been i n t h a t t i m e 

9 frame. 

Q. I t h i n k you i n d i c a t e d t h i s morning i t 

11 was l a t e August or e a r l y September. 

12 A. Okay, I t h i n k I s a i d t h a t was t h e 

13 r i g h t t i m e frame i n response t o a q u e s t i o n . 

14 Q. D i d t h e BN/SF have i t s own wish l i s t of 

15 s e r v i c e o p p o r t u n i t i e s g o i n g i n t o t h a t m e e t i n g , 

16 the i n i t i a l meeting? 

l'/ MR. WEICHER: I'm g o i n g t o ask you t o 

18 c l a r i f y what you c h a r a c t e r i z e as a wi s h l i s t , i f 

19 y o u w o u l d . 

20 BY MR. BERCOVICI: 

21 Q. D i d t h e BN/SF have i t s own l i s t of 

22 s e r v i c e p o i n t s i t d e s i r e d t o access p r i o r t o --

23 s c r a t c h t h e p r i o r t o , i n terms of i n i t i a t i n g the 

24 d i s c u s s i o n s w i t h t he UP and SP? 

A. We de v e l o p e d a v i e w p o i n t as t o t h e 
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1 AFTERNOON SESSI(.>N 

2 {1:05p.m.) 

3 Whereupon, 

* CARL R. ICE, 

5 t h e w i t n e s s on t h e s t a n d a t t h e ti m e of r e c e s s , 

6 h a v i n g been p r e v i o u s l y d u l y sworn, was f u r t h e r 

7 examined and t e s t i f i e d as f o l l o w s : 

MR. WEICHER: Mr. Wood, b e f o r e you 

b e g i n , t h e r e were a c o u p l e of t h i n g s t h a t w^re 

l e f t h a n g i n g from t h i s m o r n i n g , M a r t y asked t h a t 

11 we l o o k a t one more t h i n g . Can we respond 

12 f u r t h e r on t h a t and one o t h e r i t e m b e f o r e you 

13 b e g i n , i f t h a t ' s a l l r i g h t ? 

14 MR. WOOD: That's f i n e . 

15 MR. WEICHER: Mr. I c e , you were asked 

16 f u r t h e r a t t h e break t o l o o k a t the agreement and 

17 see i f you had a n y t h i n g t o add t o t h e e a r l i e r 

18 q u e s t i o n c o n c e r n i n g the s i t u a t i o n i n your view 

19 t h a t B u r l i n g t o n N o r t h e r n / S a n t a Fe would have the 

20 r i g h t t o u t i l i z e t r a c k a g e a t Dayton. And, i f you 

21 want t o add t o t h a t answer, go ahead. 

22 THE WITNESS: C e r t a i n l y . I b e l i e v e 

t h a t s e c t i o n 9 G on page 17 i s t h e c l a u s e t h a t 

i n d i c a t e s we have r i g h t s t o f a c i l i t i e s such as 

Dayton. I f you read t h e l a s t -- a f t e r t he comma 
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1 i n t h e second l i n e , access t o such l o c a t i o n s 

2 s h a l l i n c l u d e t h e r i g h t t o l o c a t e and ser v e new 

3 a u t o and i n t e r m o d a l f a c i l i t i e s a t such l o c a t i o n s 

4 and t o b u i l d y a r d s or o t h e r s u p p o r t f a c i l i t i e s as 

5 p e r t r a c k a g e r i g h t s o p e r a t i o n s , 

6 The o t h e r f a c i l i t i e s as f a r as t r a c k a g e 

7 r i g h t s o b s e r v a t i o n s I b e l i e v e i n c l u d e s t h e Dayton 

8 f a c i l i t y . So I t h i n k t h i s i s the c l a u s e t h a t 

9 g i v e s us access t o Dayton. 

10 MR. BERCOVICI: May I ask a f o l l o w - u p 

11 quest i o n . 

12 MR. WEICHER: Sure, 

13 EXAMINATION BY COUNSEL FOR 

14 THE SOCIETY OF THE PLASTICS 

15 INDUSTRY, INC., e t a l . -- Resumed 

16 BY MR. BERCOVICI: 

17 Q, You s a i d t h a t g i v e s us access t o 

18 Dayton. T h i s c l a u s e says and t o b u i l d y a r d s o r 

19 o t h e r f a c i l i t i e s ? 

2 0 A, /es. 

21 Q, Does t h a t g i v e you access t o t h e 

22 e x i s t i n g s t o r a g e t r a c k a t Dayton? 

23 A. W e l l , i t seems t o me t h a t , i f we have 

24 t h e r i g h t t o b u i l d a f a c i l i t y , t h a t a t h i r d - p a r t y 

25 f a c i l i t y t h a t a l r e a d y e x i s t s i s r e a l l y 
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1 e f f e c t i v e l y t h e same as t h a t . So I do t h i n k , 

even w i t h y o u r comment, t h a t t h i s c l a u s e c o v e r s 

t h e r i g h t t o access the e x i s t i n g Dayton f a c i l i t y . 

i Q. I f t h a t t h i r d - p a r t y f a c i l i t y i s under 

5 c o n t r a c t f r o m t h e f a c i l i t y o p e r a t o r t o t h e SP, 

6 does t h a t g i v e you the r i g h t t o access t h e SP's 

7 r i g h t s and t r a c k a g e a t Dayton? 

8 A, No, i t would n o t . I f t h e e n t i r e 

9 f a c i l i t y i s under c o n t r a c t , t h e n o b v i o u s l y t h a t 

f a c i l i t y has been -- the c a p a c i t y of t h a t 

11 f a c i l i t y has been exhausted and we would have t o 

12 p ursue o t h e r means, 

13 Q, Do you have any knowledge as t o whether 

14 o r not t h a t e x i s t i n g y a r d i s , i n f a c t , c o mmitted 

15 o r not c o m m i t t e d t o the SP? 

16 A. I do n ' t have s p e c i f i c knowledge. I t i s 

17 my i m p r e s s i o n t h e r e i s some c a p a c i t y a v a i l a b l e , 

18 b u t I do n ' t have s p e c i f i c knowledge, 

Q. So i t ' s o n l y i f the SP i s not t h e 

e x c l u s i v e t e n a n t a t t h a t f a c i l i t y now would you 

21 have an o p p o r t u n i t y t o access t h a t ? 

22 A. They c o u l d be the e x c l u s i v e t e n a n t as 

23 l o n g as t h e y d i d n ' t have c o n t r a c t u a l r i g h t s t o 

24 t h e e n t i r e f a c i l i t y . They might be t h e o n l y one 

25 i n t h e r e . As l o n g as t h e r e ' s a d d i t i o n a l c a p a c i t y 
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1 t h a t c o u l d be committed by Dayton, t h e n we would 

2 have access t o t h a t c a p a c i t y . 

3 Q. You have no knowledge t h a t t h e o p e r a t o r 

4 has any a b i l i t y t o l e t you i n a t t h i s p o i n t i n 

5 time? 

6 A. I have no knowledge as t o whether he 

7 has or has n o t - - does or does not have 

8 c a p a c i t y . 

9 Q. And, i f he does not have t h a t r i g h t , 

t h e n you don't e x p e c t t o get t h a t r i g h t f r o m t he 

11 UP/SP? 

12 A. I don't t h i n k t h a t ' s covered i n t h e 

13 agreement, no. 

14 MR. BERCOVICI: Thank you. That 

15 answers my q u e s t i o n , 

16 MR, WEICHER: And, i f you would bear 

17 w i t h us, Mr, Wood, one more o t h e r i t e m . 

18 MR, WOOD: I'm, not d o i n g a n y t h i n g t h i s 

19 a f t e r n o o n , I mean a n y t h i n g e l s e . 

20 MR. WEICHER: One o t h e r answer t h a t we 

21 wanted t c c l a r i f y , I b e l i e v e Mr. Ongman asked a 

22 q u e s t i o n whether Mr. I c e had any d i s c u s s i o n s on 

23 t h e t o p i c of UP/SP n e g o t i a t i o n s w i t h any t h i r d 

24 p a r t y d u r i n g what he had d e f i n e d as t h e 

25 s e t t l e m e n t p e r i o d . 
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1 Q, And how d i d you respond? 

2 A, You're a s k i n g t h a t now from Houston t o 

3 B r o w n s v i l l e ? 

4 ' MR. WEICHER: You may respond i n s o f a r 

5 as i t i n v o l v e s Houston t o B r o w n s v i l l e b u t not 

6 o t h e r w i se. 

7 THE WITNESS: I s a i d I was v e r y 

8 i n t e r e s t e d i n Houston t o B r o w n s v i l l e . 

9 BY MR. McGEORGE: 

10 Q. You don't have t o t e l l me your 

11 p o s i t i o n , b u t d i d you s p e c i f i c a l l y m e n t i o n 

12 Houston t o B r o w n s v i l l e as p a r t of t h e package 

13 t h a t you were i n t e r e s t e d in? 

14 A. Once a g a i n they l i s t e d t he p l a c e s t h e y 

15 were w i l l i n g t o c o n t e m p l a t e p o t e n t i a l r i g h t s , 

16 That was one of t h e p l a c e s t h e y were w i l l i n g t o 

17 c o n t e m p l a t e . And I s a i d we were i n t e r e s t e d i n 

18 Houston t o B r o w n s v i l l e . 

19 Q, Okay. You don't have t o t e l l me your 

20 p o s i t i o n , b u t d i d you respond t o o t h e r p o i n t s 

21 w i t h a yes, I'm i n t e r e s t e d , or no, I'm not 

22 i n t e r e s t e d t y p e response? 

23 A. I was i n t e r e s t e d i n e v e r y t h i n g . 

24 Q. Okay. D i d you a t t h a t p o i n t i n d i c a t e 

25 an i n t e r e s t i n h a v i n g the r i g h t t o use a 
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X c o n t r a c t o r t o s e r v e the Houston - Brownsvi11e 

2 t rackage r i g h t s ? 

3 A, No. I t wasn't t h a t d e t a i l e d of a 

4 .-discussion a t t h a t p o i n t . I t o n l y r e l a t e d t o t h e 

5 r o u t i n g s t h e y wanted t o know we were i n t e r e s t e d 

6 i n . 

7 Q. At t h i s p o i n t d i d you i n d i c a t e t h a t you 

8 wanted t o have t h e o p t i o n of u s i n g a c o n t r a c t o r 

9 t o p r o v i d e s e r v i c e over the Houston - Brownsvi11e 

10 r o u t e ? 

11 A. Yes. We s a i d we wanted t o use an 

12 agent. I'm n o t sure i f agent and c o n t r a c t o r a r e 

the same t o you. 

14 Q. I'm n o t sure. I ' l l use yo u r term. 

15 A. Okay . 

16 Q. Do you know which a t which of these 

17 meet i n g s you expressed t h a t view? 

18 A. Not s p e c i f i c a l l y , no. -

19 Q. I t was not the f i r s t m e e t i n g ; i s t h a t 

20 c o r r e c t ? 

2 1 A. I t was not the f i r s t m e e t i n g . 

22 Q. And what was t h e i r response? 

23 A. They were v e r y concerned about t h a t 

24 r e q u e s t . T h e i r view was i t caused -- i t p u t them 

25 p o t e n t i a l l y a t a c o m p e t i t i v e d i s a d v a n t a g e , t h a t 
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1 we were ablv t o ta k e advantage of u s i n g an agent 

2 i n t h a t c o r r i d o r , 

3 Q. And why would t h e y be a t a c o m p e t i t i v e 

4 d i s a d v a n t a g e ? 

5 MR. WEICHER: I f you know and can 

6 s p e c u l a t e on t h e i r m o t i v a t i o n . 

7 BY MR. McGEORGE: 

8 Q. I n t h e f i r s t i n s t a n c e , i f t h e y 

9 e x p r e s s e d such a view as t o why they would be a t 

10 a c o m p e t i t i v e disadvantage? 

11 A. I b e l i e v e t h e i r p r e s u m p t i o n was t h a t we 

12 would use an agent because we t h o u g h t i t would 

13 b e t t e r o ur c o m p e t i t i v e p o s i t i o n f o r whatever 

14 reason t h a t m i ght happen. That b e i n g t h e case, 

15 i t was t h e i r view t h a t we might be i n a p o s i t i o n 

16 t o t a k e advantage of a b e t t e r arrangement, b e t t e r 

17 l a b o r arrangement, whatever i t might be t h a t 

18 would t h e n a d v e r s e l y a f f e c t them i n t h e i r a b i l i t y 

19 t o compete a g a i n s t BN/Santa Fe. 

20 Q. W e ' l l go t o the o t h e r s i d e of t h e 

21 c o i n . Why d i d you want t o have the r i g h t t o use 

22 a n a g e n t i n t h a t c o r r i d o r ? 

23 A. We b e l i e v e d we c o u l d be c o m p e t i t i v e 

24 between Houston and B r o w n s v i l l e w i t h t r a c k a g e 

25 r i g h t s as I ' v e s a i d p r e v i o u s l y i n my d e p o s i t i o n . 
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1 But we d i d t h i n k t h a t t h e r e was the p o t e n t i a l , 

2 a l t h o u g h g i v e n we never e x p l o r e d i t w i t h anyone 

3 i t ' s n o t c l e a r t h a t i t would have worked out t h a t 

4 way, b u t t h a t t h e r e was t h e p o t e n t i a l t h a t t h e r e 

5 m i g h t be an arrangement w i t h an agent t h a t would 

6 p u t us i n a b e t t e r c o m p e t i t i v e p o s i t i o n t h a n we 

7 would o t h e r w i s e assume w i t h our t r a c k a g e r i g h t s , 

8 Q. I f you had been a b l e t o use Tex-Mex as 

9 yo u r agent between Houston and B r o w n s v i l l e , i s i t 

10 l i k e l y you would have r o u t e d t r a f f i c over t h e 

11 B r o w n s v i l l e gateway? And, i f I make t h i s a 

12 compound q u e s t i o n , I t h i n k i t w i l l h e l p , o r i s i t 

13 more l i k e l y t h a t you would have r o u t e d i t f r o m 

14 Houston t o Corpus C h r i s t i and then o v e r Tex-Mex's 

15 t r a c k s f r o m Corpus C h r i s t i t o Laredo? 

16 A. W e l l , f i r s t of a l l l e t me say t h a t we 

were a s k i n g f o r an age i t , v i e w i n g t h a t t h e r e 

m i g h t be m u l t i p l e p a r t i e s t h a t c o u l d be an 

a p p r o p r i a t e agent. So i n no way was t h e r e a 

p r e s u m p t i o n on our p a r t t h a t i t would 

21 a u t o m a t i c a l l y be Tex-Mex. So t h a t makes i t 

22 f a i r l y d i f f i c u l t on what I tho u g h t was g o i n g t o 

23 happen w i t h a l l t he r o u t i n g s because we wer e n ' t 

24 sure who t h e agent would be. 

25 That b e i n g the case, i f you're a s k i n g 
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1 l a n g u a g e , b u t I b e l i e v e , yes, t h e r e ' s p r o v i s i o n 

2 t o some degree f o r some l a t i t u d e i n t h a t a r e a , 

3 Q. Do you know whether BN/SF has made any 

4 ' d e t e r m i n a t i o n t o buy any of those l i n e segments 

5 as t o w h i c h t h e y have r i g h t s ? 

6 A. I don't know i f a f i n a l d e t e r m i n a t i o n 

7 has been made or n o t . 

8 Q. When you say t h a t t h e r e may be changes 

i n c o n d i t i o n s such t h a t t he i m p l e m e n t a t i o n may 

d i f f e r f r o m t h e s e r v i c e o u t l i n e d i n your 

11 s t a t e m e n t , do you know of any changes between the 

12 t i m e you e x e c u t e d t h e state m e n t and now t h a i : 

13 causes you t o z e j L s e any of ._he d e s c r i p t i o n s or 

14 p r o j e c t i o n s t h a t you made? 

1^ A, I know o f no such changes. 

^•6. Q. W i t h r e s p e c t t o your u n d e r s t a n d i n g t h a t 

t h e BN/SF i n t e n d s t o p r o v i d e s e r v i c e a l o n g t h e 

l i n e s you d e s c r i b e , who a t BN/SF t o l d you of any 

19 .such a t t e m p t ? 

20 A, I d e a l t w i t h s e v e r a l BN/SF people 

21 d u r i n g t h e co u r s e o f the p r e p a r a t i o n of t h e 

22 d e s c r i p t i o n f o r s e v e r a l reasons, t o g a i n b e n e f i t 

23 of t h e i r more d e t a i l e d l o c a l knowledge, t o g a i n 

24 b e n e f i t of t h e i r o p i n i o n , i f t h e y f e l t the l e v e l 

of s e r v i c e would i n d e e d p r o v i d e the c o m p e t i t i o n 
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1 t h a t BN/SF d e s i r e d t o p r o v i d e , which s e v e r a l 

2 p e o p l e have d e a l t w i t h , some of whom I can r e c a l l 

3 t h e i r names, some of whom I cannot. But i t was 

4 i n t h e form of a r e v i e w of my i n i t i a l c o n c l u s i o n s 

5 as t o t h a t l e v e l of s e r v i c e , n ot i n t h e form o f a 

6 r e q u e s t as t o what s e r v i c e t h e y would suggest. 

7 Q, W e l l , t h e persons whose names you can 

8 r e c a l l whom you spoke w i t h , who, i f anybody, 

9 i n d i c a t e d t o you t h a t BN/SF i n t e n d e d t o p r o v i d e 

10 s e r v i c e a l o n g t he l i n e s d e s c r i b e d o r p r o j e c t e d 

11 here? 

12 A. W e l l , t h r o u g h my w o r k i n g w i t h the law 

13 a e p a r t m e n t s of BN/SF, I had t h a t c o n t i n u i n g 

14 i m p r e s s i o n i t was t h e i r f u l l i n t e n t t o implement 

15 t h a t l e v e l c f s e r v i c e . S p e c i f i c a l l y , i n 

16 d e t e r m i n i n g whether t h e proposed l e v e l s t h a t I 

had d r a f t e d were adequate, I d e a l t w i t h s e v e r a l 

p e o p l e i n t h e e x e c u t i v e area of o p e r a t i o n s 

anyway, Mr, B r i e d e n b u r g , Mr. Dealy, two or t h r e e 

20 o t h e r s a t v a r i o u s t i m e s . 

21 Q. And d i d e i t h e r Mr, B r i e d e n b u r g or 

22 Mr. Dealy t e l l t h a t you the y i n t e n d e d t o p r o v i d e 

23 s e r v i c e a l o n g t he l i n e s d e s c r i b e d o r p r o j e c t e d ? 

24 A, I don't r e c a l l t h e i r speci. f i c 

25 language. But the y endorsed the s e r v i c e l e v e l s 
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1 t h a t I was p r o p o s i n g as b e i n g a c c e p t a b l e f r o m 

2 t h e i r o p e r a t i n g p e r s p e c t i v e , as b e i n g -- as 

3 g i v i n g BN/SF t h e a b i l i t y t o t r u l y p r o v i d e a 

4- c o m p e t i t i v e s e r v i c e , and elements l i k e t h a t . 

5 Q. D i d you go back t o the BN/SF o p e r a t i n g 

6 p l a n on w h i c h you c o n s u l t e d i n c o n n e c t i o n w i t h 

7 t h e BN/SF merger and c o n t r o l a p p l i c a t i o n t o 

8 compare t h e s e r v i c e t h e r e w i t h t he s e r v i c e t h a t ' s 

9 b e i n g d i s c u s s e d i n your v e r i f i e d s t a t e m e n t ? 

10 A. I'm f a m i l i a r w i t h t h a t p l a n and t h e 

11 BN/SF merger and c o n t r o l a p p l i c a t i o n o b v i o u s l y 

12 s i n c e I had a major r o l e i n p r e p a r i n g i t and 

-1.3 o c c a s i o n a l l y had t o use some knowledge a c q u i r e d 

14 f r o m t h a t r o l e i n what I s a i d here. But I d i d n ' t 

15 r e a l l y r e l y cn i t e x t e n s i v e l y because t h e r e was 

16 no r e a l need t o r e l y on i t . 

17. Q. D i d you ever l o o k a t i t i n c o n n e c t i o n 

18 w i t h t h i s engagement? 

19 A. I n one or two i n s t a n c e s , yes. 

20 MR. HUT: Let rr ask the r e p o r t e r t o 

21 mark as Owen D e p o s i t i o n E x h i b i t No. 1 an e x c e r p t 

22 t h a t I have put t o g e t h e r from p o r t i o n s of volume 

23 2 of t h e BN c o n t r o l and merger a p p l i c a t i o n . 

24 MS. KUSSKE: The BN/SF c o n t r o l merger 

25 and a p p l i c a t i o n ? 
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1 s e r v i c e as o u t l i n e d would ensue as volumes grew. 

2 And, by t h e r e f e r e n c e t o f u l l s e r v i c e , I t a k e i . t 

3 you mean t h e f u l l s e r v i c e t h a t you've d e s c r i b e d 

4 i n t h e p r e v i o u s pages here,- i s t h a t r i g h t ? 

5 A. That's c o r r e c t . 

6 Q. P r i o r t o f u l l s e r v i c e , you a n t i c i p a t e a 

7 p e r i o d o f t i m e f o r te m p o r a r y o p e r a t i o n as 

8 d e s c r i b e d i n t h e p r e v i o u s sentence, do you not? 

9 A. Yes. 

1- Q, My q u e s t i o n t o you i s whether you have 

11 some i d e a o f t h e t i m e frames here, how l o n g would 

1.2 i t be w h i l e t e m p o r a r y s e r v i c e i s b e i n g s\ippli>7d 

13 b e f o r e f u l l s e r v i c e was c o m p l e t e l y iir.plement e'.-i? 

14 A. We made no e s t i m a t e of the p h a s i n g o f 

16 t h e f u l l s e r v i c e s p e c i f i c a l l y f o r t h i s 

16 d e s c r i p t i o n . As any r a i l r o a d would do i n i t s 

17 o r d i n a r y course of b u s i n e s s , you're g o i n g t o 

18 a d j u s t your t r a i n volumes to r e f l e c t the 

19 bus i n e s s . 

20 And, on t h e f i r s t day of o p e r a t i o n , we 

21 would n o t expect f o u r f u l l t r a i n l o a d s of t r a f f i c 

22 i n each d i r e c t i o n between New Orleans and 

23 Beaumont as an example. And I'm sure t h a t on the 

24 f i r s t day of o p e r a t i o n we w o u l d n ' t be o p e r a t i n g 

25 a i l e i g h t of those t r a i n s . 
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1 But we made no e s t i m a t e as t o how l o n g 

2 t h e p h a s i n g v/ould be, t h a t would be a f u n c t i o n of 

3 a p l a n t h a t would have t o f o l l o w s u b s e q u e n t l y 

4 a f t e r i n d i v i d u a l s h i p p e r s have been c o n t a c t e d and 

5 a f t e r t h e t r a f f i c base i s e s t a b l i s h e d . 

6 Q. So you don't know, do you, when d a i l y 

7 s e r v i c e at l e a s t with respecc to manifest t r a i n s 

8 would be on l i n e ? 

9 A. I have an o p i n i o n t h a t m a n i f e s t d a i l y 

10 servic>-^ once a day would b e g i n a t the o u t s e t , b u t 

11 not two o r t h r e e t i m e s a day n e c e s s a r i l y 

12 d e p e n d i n g on the t r a f f i c volume because a d a i l y 

1 ' o p e r a t i o n i n the event o f most m a n i f e s t s h i p p e r s 

14 i s i m p o r t a n t , they want once a day s e r v i c e o r a t 

l i - l e a s t once per s h i p p i n g day s e r v i c e . 

16 But i n t h i s r e g a r d we made no s p e c i f i c 

17 i m p l e m e n t a t i o n p l a n a t t h e t i m e t h i s was 

18 p r e p a r e d , knowing t h a t t h e r e was -- t h e r e would 

19 e v e n t u a l l y be c o n t a c t s w i t h t h e s h i p p e r s , t h e r e 

20 would e v e n t u a l l y be a d i s c u s s i o n of s h i p p e r needs 

21 which i s d r i v i n g a l o t of t h e i m p l e m e n t a t i o n of 

22 t h i s p l a n , t h e needs of each s p e c i f i c s h i p p e r . 

2 i So, knowing t h a t t h a t had t o occur anyway, we d i d 

24 not a t t e m p t t o p r o j e c t a p h a s i n g h e r e , 

25 Q, When you spoke e a r l i e r of r e l i a b i l i t y 
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1 So the e n t i r e t o p i c i s a v e r y a c t i v e 

2 t o p i c , i t ' s v e r y much i n the mind of BN/Santa Fe 

3 p e o p l e t h a t d e a l w i t h i t . And, i n p r e s e n t i n g 

4 t h i s d e s c r i p t i o n , I wanted t o r e f l e c t i t s 

5 i m p o r t a n c e t o BN/Santa Fe and, t h e r e f o r e , I ' v e 

6 a d d r e s s e d i t s p e c i f i c a l l y i n her e . 

7 Q, Let me f o l l o w up and l e t me ask a few 

8 q u e s t i o n s f i r s t . W i l l t h e r e be empties t h a t w i l l 

9 be needed t o be s t o r e d t o s e r v i c e t h e Orange o r 

10 A m e l i a o r Beaumont t r a f f i c ? 

11 A, C o n c e i v a b l y , yes. 

12 Q, Where w i l l t h e y be st a g e d p r i o r t o 

13 placement? 

14 A. Again i t ' s a t o p i c t h a t ' s i m p o r t a n t , 

15 i t ' s r y s i m i l a r t o the l o a d s . We've ad d r e s s e d 

16 t h a t i n not o n l y t he SIT yards b u t a l s o i n our 

17 t a l k about f a c i l i t i e s , where we're p l a n n i n g t h a t , 

18 f o r s t r a i g h t s e t - o u t s and p i c k u p s , where i t ' s 

19 n e c e s s a r y , we would use BN/Santa Fe f a c i l i t i e s a t 

20 L a f a y e t t e as an example and a l l o w UP/SP t r a i n s t o 

21 do t h e s ame. 

22 .And we would expect t h a t , f o r a 

23 s t r a i g h t s e t - o u t and p i c k u p by road t r a i n , t h a t 

24 we c o u l d use UP/SP f a c i l i t i e s on t h e i r l i n e . And 

25 I ' ve s t a t e d t h a t , where a d d i t i o n a l t r a c k a g e i s 
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1 I n c o n j u n c t i o n w i t h t h i s v e r i f i e d 

2 s t a t e m e n t , u n d e r s t a n d i n g t h i s , I t a l k e d about i t 

3 a g a i n w i t h t h e BN/Santa Fe o p e r a t i n g p e o p l e who 

4 were r e v i e w i n g t h e p r o g r e s s of my work, and t h a t 

5 a g a i n goes back t o p r o b a b l y the most -- p r i m a r i l y 

6 anyway t h e d e a l i n g w i t h Mr. Dealy and 

7 Mr. B r i e d e n b u r g as we d i s c u s s e d the one v e r s i o n 

8 of t h e d r a f t p l a n . 

9 Q. What are the p o s i t i o n s of Mr. Dealy and 

10 Mr. B r i e d e n b u r g ? 

11 A. I'm not e x a c t l y sure of t h e i r new 

12 t i t l e s . Mr. B r i e d e n b u r g i s the v i c e p r e s i d e n t i n 

13 charge I t h i n k of the network o p e r a t i o n s c e n t e r 

14 i n F o r t Worth. And Mr. Dealy i s t h e c h i e f 

15 o p e r a t i n g o f f i c e r of one major c o r r i d o r p o r t i o n 

16 of t h e r a i l r o a d . 

17 Q. And which c o r r i d o r p o r t i o n i s t h a t ? . . 

18 A. That as I u n d e r s t a n d i t would be t h e 

19 c o r r i d o r t h a t i n c l u d e s the Texas Gulf Coast i n 

20 t h e s o u t h e r n t i e r . 

21 Q. What do you u n d e r s t a n d about t h e 

2 2 P.K/.9anta Fe's c u r r e n t c a p a c i t y w i t h r e g a r d t o 

23 s t o r a g e of c a r s f o r the p l a s t i c s i n d u s t r y ? 

24 A. I u n d e r s t a n d d u a l l y t h a t i t ' s a l i v e 

t o p i c , t h a t t h e y ' r e s e e k i n g ways r e g u l a r l y of 
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1 p r o v i d i n g -- or i m p r o v i n g t h e i r c a p a c i t y t o dc 

2 so. I'm f u l l y aware of a major p r o j e c t as I 

3 s t a t e d b e f o r e t h a t BN puc i n at Teague, Texas, co 

4 i n c r e a s e i t s s t o r a g e c a p a c i t y I don't know of 

5 any o t h e r s p e c i f i c expansion p l a n s t h a t t h e y 

6 c u r r e n t l y have. 

7 Q. Do you un d e r s t a n d t h a t t h e BN/Santa Fe 

8 c u r r e n t l y lias excess c a p a c i t y f o r s t o r a g e c r i c 

9 s h o r t on c a p a c i t y or i s s i m p l y m e e t i n g i t s 

10 c u r r e n t customer r e q u i r e m e n t s ? 

11 A. I t ' s my u n d e r s t a n d i n g based -- i t ' s a 

12 c o n c l u s i o n I've drawn on my own from some 

13 comments and j u s t g e n e r a l d i s c u s s i o n s on t h e 

14 t o p i c t h a t t h e y would l i k e more t h a n t h e y 

15 c u r r e n t l y have. And whether or n j t t h a t 

16 t r a n s l a t e s t o u n d e r c a p a c i t y or not I don ' t know. 

17 But I would have t o un d e r s t a n d -- I would have t o 

18 i n t e r p r e t the d i s c u s s i o n s I've p a r t i c i p a t e d i n 

19 t h a t t h e y want more. 

20 Q. Buc you s a i d you're not f a m i l i a r w i t h 

21 whether t h a t more i s t o serve c u r r e n t customers 

22 or thv=it incie i s t o seek nev.- customers? 

23 A. I t ' s my u n d e r s t a n d i n g i t ' s b o t h . But I 

24 am not p r i v y t o any s p e c i f i c market o r o p e r a t i n g 

25 p l a n t h a t t h e y have p o i n t i n g toward t h a t end. 
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a c t u a l l y h i t s t o r a g e of --

2 A. N o . J d o n ' t . 

3 Q. Any o r a e r of magnitude? 

4 • A. J u s t hearsay, i f you w i l l , b u t 

5 c e r t a i n l y commodities, I und e r s t a n d t h e m a j o r i t y 

6 of i t w i l l go i n t o s t o r a g e of c e r t a i n t y p e s o f 

7 p l a s t i c p r o d u c t s . But I don't have s p e c i f i c 

6 knowledge t h a t I can quote numbers or seven d i g i t 

9 STCC codes o r a n y t h i n g l i k e t h a t t o you. 

10 Q. Do you know what those p r o d u c t s a r e , do 

11 you know what those p r o d u c t s are? 

12 A. I t ' s my u n d e r s t a n d i n g t h a t i t ' s a 

13 l i g h t w e i g h t p l a s t i c p r o d u c t t h a t can be 

14 s u b s e q u e n t l y formed i n t o any number of consumer 

15 p r o d u c t s and i t ' s j u s t produced m b u l k and 

16 s t o r e d u n t i l t h e r e ' s a customer w a n t i n g t h a t 

17 p r o d u c t . 

18 Q. Do t h e names p o l y e t h y l e n e o r 

19 p o l y p r o p y l e n e mean a n y t h i n g t o you i n t h i s 

2 0 c o n t e x t ? 

21 A. They s t r i k e a f a m i l i a r c hord, yes, t h a t 

2 2 t h a t ' s the preponderance of what's t o be s t o r e d . 

23 Q. Where i s the Teague y a r d l o c a t e d ? 

A. Teague i s a l i t t l e over 100 m i l e s n o r t h 

of Houston as I r e c a l l , I would have t o c o n s u l t 
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1 answe r . 

2 0- D i d i r appear from your i n s p e c t i o n t h a t 

3 t h e e x i s t i n g s t o r a g e y a r d , s t o r a g e t r a c k , s t o r a g e 

4 - c a p a c i t y t h e r e had been b u i l t up over tne n a t u r a l 

5 l e v e l of t h e land? 

6 A. W e l l , yes, I t h i n k at j u s t about any 

7 r i v e r c o n s t r u c t i o n you're g o i n g t o b u i l d t h e 

6 s h o u l d e r ; i f y o u ' r e g o i n g t o b u i l d t he t r a c k , 

9 you're g o i n g t o b u i l d a s o l i d f o u n d a t i o n and t h e n 

10 you're g o i n g t o put your b a l l a s t s over t h a t s o l i d 

11 f o u n d a t i o n . So yes, t h e r e ' s some e l e v a t i o n 

12 t h e r e . I w o u l d n ' t c a l l i t d r a m a t i c e l e v a t i o n , 

13 but I'm n o t an en g i n e e r , c i v i l o r u n c i v i l . 

14 Q. Do y o j r e c a l l what the e l e v a t i o n was 

15 compared t o t h e t r a c k t h a t -- t h e l a n d t h a t has 

16 not been d e v e l o p e d and the l a n d t h a t has been 

17 developed? 

18 A. No, I c o u l d n ' t quote you a number. I t 

19 wasn't a n y t h i n g l i k e 30 f e e t , I know t h a t , b u t I 

20 c o u l d n ' t quote you a number. 

21 Q. Somewhere i n the n a t u r e of t h r e e f e e t ? 

" A , I f i -A-ere t c nave t o quote a number, i t 

23 would be i n t h a t area, 

2 4 Q. You mentioned b e f o r e t h a t t h e 

a v a i l a b i l i t y o f s t o r a g e i s a reabon why a 
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1 r a i l r o a d may g a i n or l o s e a p l a s t i c s customer,- i s 

2 t h a t c o r r e c t ? 

3 A. Yes, t h a t ' s my exp e r i e n c e and 

4 u n d e r s t a n d i n g . 

5 Q. So s t o r a g e t r a c k a v a i l a b i l i t y i s a 

6 c o m p e t i t i v e element between and among r a i l r o a d s 

7 i n t h e G u l f Coast, c o r r e c t ? 

8 A. Very d e f i n i t e l y . 

9 Q. I s t h e r e any reason t o b e l i e v e t h a t t h e 

UP/SP would be c o o p e r a t i v e and make s t o r a g e 

11 a v a i l a b l e a t Dayton t o the BN/SF i f the 

12 t r a n s a c t i o n i s consummated? 

' 13 MS. KUSSKE: O b j e c t i o n co the e x t e n t i t 

14 c a l l s f o r a l e g a l c o n c l u s i o n . 

15 BY MR. BERCOVICI: 

16 - Q. I'm asking for a business c o n c l u s i o n . 

17 A. I c a n ' t answer on b e h a l f of UP/SP, 

18 But, i n t h e event t h e y ' r e n o t , we do have r i g h t s 

19 under the s e t t l e m e n t agreement t o c o n s t r u c t 

20 f a c i l i t i e s f o r such purposes. 

21 Q. L e t ' s c a l k about something e l s e . L e t ' s 

2- tal>-. j;bout y o u r h y - r a i l t r i p from New Or l e a n s t o 

23 Houston. D i d you t r a v e r s e t he e n t i r e l i n e 

24 segment between New Orleans and Houston on y o u r 

2 5 h y - r a i l t r i p ? 
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1 Kansas C i t y or some p o i n t t o get i t t o 

2 S t . Lou i s. 

3 Q. With r e g a r d t o t h e Houston t o Memphis, 

4 Houston t o St. L o u i s r o u t e s , haven't the 

5 a p p l i c a n t s t r e a t e d t hose r o u t e s as two-to-one 

6 p o i n t s due t o t h e c i r c u i t y or i n e f f i c i e n c y of the 

7 BN/SF r o u t e t o tho s e -- between those p o i n t s ? 

8 A. That's a l i t t l e d i f f i c u l t t o answer. 

9 MS. KUSSKE: I'm g o i n g t o o b j e c t t o 

10 t h a t q u e s t i o n . I t h i n k t h e i r o p e r a t i n g p l a n and 

11 t h e i r a p p l i c a t i o n speaks f o r i t s e l f , u n l e s s you 

12 want t o show him the p a r t i c u l a r s e c t i o n t h a t 

13 y o u ' r e r e f e r r i n g t o . 

14 MR. BERCOVICI: W e ' l l save t h a t f o r 

15 a n o t h e r w i t n e s s . 

16 BY MR. BERCOVICI: 

17 Q. You s t a t e d t o Mr. Hut t h a t you are not 

18 i n v o l v e d i n any follow-on implementation planning 

19 w i t h t h e BN/SF; i s t h a t c o r r e c t ? 

20 A. That's c o r r e c t . 

21 Q. Are you aware of any such a c t i v i t y 

22 underway r:t t h e EK/SF? 

23 A. No, I'm not . 

24 Q. You had no i n q u i r i e s from p e r s o n n e l a t 

25 BN/SF w i t h r e g a r d t o your t e s t i m o n y here or your 
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: J c 

p l a n , your u n d e r s t a n d i n g s as t o t h e i r f u r t h e r 

2 p l a n n i n g e f f o r t s ? 

3 A. I've had one or two occasions j u s t 

• b a s i c a l l y t o e x p l a i n what t h i s p l a n says. Rut. 

as f a r as an i n q u i r y t o f u r t h e r the p l a n , no. 

^ Q. Page 15 of your s t a t e m e n t , Mr. Owen, 

7 t h e p a r a g r a p h b e g i n n i n g a t the bottom of t h e 

page, you s a i d t h a t BN/Santa Fe p l a n s t o p r o v i d e 

a complete s o u t h e r n c o r r i d o r o p e r a t i o n t o r e p l a c e 

s e r v i c e c o m p e t i t i o n t h a t would o t h e r w i s e be l o s t 

as a r e s u l t of a UP/SP c o n s o l i d a t i o n . I s i t 

c o r r e c t t o s t a t e t h a t t he BN/SF would not r e p l a c e 

g e o g r a p h i c c o m p e t i t i o n where the UP and SP now 

e x c l u s i v e l y s e r v e competing s h i p p e r s ? 

MS. KUSSKE: I'm g o i n g t o o b j e c t t o 

t h a t q u e s t i o n as b e i n g vague and ambiguous. 

THE WITNESS: I f you're r e f e r r i n g t o 

source c o m p e t i t i o n or an element l i \ e t h a t , I'm 

r e a l l y not q u a l i f i e d t o speak as an e x p e r t on 

t h a t s u b j e c t , I ' ve never s t u d i e d source 

21 c o m p e t i t i o n . I'm aware of the term and I'm aware 

22 c t vhc-t i t g e n e r a l l y means, but I'm not r e a l l y 

23 q u a l i f i e d t o answer tb".- q u e s t i o n . 

MR. BERCOVICI: Thank you. I have no 

f u r t h e r q u e s t i o n s . 
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1 0. At what p o i n t i n ti m e d i d you see a 

2 d r a f t ? 

3 A. I t h i n k i t was r i g h t a f t e r C h r i s t m a s . 

* Q' D i d you a t the ti m e you n e g o t i a t e d t h e 

5 BN/SF agreement have any i n f o r m a t i o n about the 

6 n a t u r e o f t h e s e r v i c e t h a t BN/SF would o f f e r on 

7 t h e t r a c k a g e r i g h t s l i n e s i n q u e s t i o n ? 

8 MR. ROACH: Can I hear t h e q u e s t i o n 

9 back. 

THE REPORTER: "Q u e s t i o n : D i d you a t 

11 t h e t i m e you n e g o t i a t e d t he BN/SF agreement have 

12 any i n f o r m a t i o n about the n a t u r e of t h e s e r v i c e 

13 t h a t BN/SF would o f f e r on t h e t r a c k a g e r i g h t s 

14 l i n e s i n q u e s t i o n ? " 

15 MR. ROACH: I ' l l l e t you answer. 

16 THE WITNESS: The answer i s I d i d not 

17 have any d e t a i l e d knowledge of what BN/Santa Fe 

was p r o p o s i n g t o do, but I was v e r y c o n f i d e n t 

t h a t t h i s i s t h e b i g g e s t , meanest, t o u g h e s t 

c o m p e t i t o r we've got i n the west and t h a t t h e y 

21 were g o i n g t o p u t cn a l e v e l of s e r v i c e t h a t was 

22 g o i n g t o g i v e us a run f o r our money. 

2 3 BY MR. HUT: 

2'! Q. You d i d n ' t know a t t h e t i m e you 

25 n e g o t i a t e d t h e agreement, d i d you, f o r example, 
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1 s t o r a g e f a c i l i t i e s t o which they w i l l or w i l l n ot 

2 have a c c e s s , do you? 

3 A. They w i l l not have access t o any o t h e r 

4 UP s e r v e d f a c i l i t i e s . I am not f a m i l i a r w i t h 

5 o t h e r SP f a c i l i t i e s . But, g i v e n what was 

6 d i s c u s s e d , I am c o n f i d e n t t h a t t h e y have some 

7 p l a n s between t h e Houston and New Orleans a r e a , 

8 s p e c i f i c a l l y between Iowa j u n c t i o n and Avondale. 

9 Q, D i d you know then what p e r c e n t a g e o f 

10 t h e s t o r a g e and t r a n s i t c a p a b i l i t y or t h e 

11 c a p a c i t y i n t h e g u l f was a v a i l a b l e t o BN/Santa Fe 

12 as opposed to UP/SP? 

13 A, No, I don' t . But UP has been t h e 

14 l e a d e r i n e s t a b l i s h i n g s t o r a g e and t r a n s i t 

15 f a c i l i t i e s . So I suspect, i f you l o o k e d a t t h e 

16 numbers, you would p r o b a b l y f i n d o u t t h a t UP has 

17 t h e v a s t m a j o r i t y of the SIT t r a c k c a p a c i t y 

18 t o d a y . 

19 Q. W i t h r e s p e c t t o the s t o r a g e f a c i l i t y 

20 t h a t you me n t i o n e d i n or around Mt. B e l v i e u , i s 

21 t h a t t h e Dayton s t o r a g e f a c i l i t y ? 

22 A, Yes, 

23 Q. And what i s the arrangement under which 

24 you u n d e r s t a n d BN/SF w i l l have access t o t h e 

25 Dayton f a c i l i t y ? 
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1 A. My u n d e r s t a n d i n g i s t h a t they w i l l be 

2 a b l e t o come i n . There's c o n s i d e r a b l e room f o r 

3 e x p a n s i o n i n t h a t f a c i l i t y . And, i f they want t o 

4 e s t a b l i s h SIT t r a c k c a p a b i l i t y , i t ' s run by a 

5 t h i r d p a r t y , t h a t t h e y w i l l have t h e r i g h t t o do 

6 so. 

7 Q, W i l l t h e y have t h e r i g h t t o do so by 

8 b u i l d i n g t h e i r own access or t r a c k i n ? 

9 A. They a l r e a d y have access, p h y s i c a l 

access t o t h e f a c i l i t y . They w i l l have t h e r i g h t 

11 t o b u i l d a d d i t i o n a l c a p a c i t y i f the y so d e s i r e , 

12 Q. What i s t h e means by which t h e y now 

13 have p h y s i c a l access? 

^4 A. They have t r a c k a g e r i g h t s on the l i n e , 

15 i t goes r i g h t by i t . 

^6 Q, When you say t h e r e i s expansion 

17 c a p a b i l i t y t h e r e , do you know whether t h e --

18 t h e r e was or i s an o p t i o n t o a c q u i r e a d d i t i o n a l 

19 l a n d , w h i c h o p t i o n SP owns? 

20 A. I ' m n o t a w a r e o f t h a t . 

21 Q- I s t h a t t h e b a s i s f o r your c o n c l u s i o n 

22 t h a t t h e r e i s a d d i t i o n a l c a p a c i t y t h e r e ? 

23 A. No. I was t o l d by t h e company t h a t 

24 o p e r a t e s t h a t f a c i l i t y t h a t t h e y have c a p a c i t y t o 

25 expand t h a t f a c i l i t y , 
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1 Q. That c a p a c i t y , however, would have t o 

2 be p u r c h a s e d presumably by BN/Santa Fa? 

3 A. I f t h e f a c i l i t y i s g o i n g t o be 

4 expanded, yes. 

5 Q. When d i d the o p e r a t o r of t h e f a c i l i t y 

6 t e l l you t h a t t h e r e was a v a i l a b l e c a p a c i t y ? 

7 A. T h i s was l a t e September. 

8 Q. So you don't know whether t h a t ' s s t i l l 

9 t r u e ? 

10 A. I don't know whether i t ' s s t i l l t r u e or 

11 n o t , I would f i n d i t h a r d t c b e l i e v e t h a t t h e 

12 c a p a b i l i t y t o expand t h a t f a c i l i t y has 

13 d i s a p p e a r e d -in t h r e e months. 

14 Q. I n a s s e s s i n g whether BN/SF w i l l be an 

15 adequate c o m p e t i t i v e replacement f o r SP on t h e 

16 t r a c k a g e r i g h t s l i n e s , d i d you make any a n a x y s i s 

17 of t h e s t r u c t u r e of t h e r o u t e s of w h i c h t h e s e 

l i n e s make up a segment or segments? 

A. As I i n d i c a t e d e a r l i e r t h i s m o r n i n g , we 

20 l o o k e d a t v a r i o u s c o r r i d o r s i n terms of what a 

21 BN/Santa Fe c o r r i d o r would l o o k l i k e v e r s u s 

UP/SP. I'm not p r e p a r e d t o say we d i d t h a t i n 

e v e r y c o r r i d o r , b ut we d i d i t i n some of t h e 

24 m a j o r c o r r i d o r s . Ana we walked away c o n v i n c e d 

25 t h a t t h e BN/Santa Fe a l t e r n a t i v e was g o i n g t o be 
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1 b e l i e v e I r e c a l l t h a t the s e t t l e m e n t agreement 

2 addressed p a r a l l e l i s m ? 

3 A. C o r r e c t . 

4 j Q. And what i s p a r a l l e l i s m ? 

5 A. W e l l , p a r a l l e l i s m t h e way I was 

6 r e f e r r i n g t o i t was t h e way where we and SP 

7 s e r v e d t h e same markets and where we were t h e 

8 o n l y two r a i l r o a d s s e r v i n g those m a r k e t s . 

9 Q. And, as a r e s u l t of t h i s merger, t h e r e 

10 would o n l y be one c a r r i e r s e r v i n g t h o s e m a r k e t s , 

11 i s t h a t c o r r e c t , i s my u n d e r s t a n d i n g c o r r e c t ? 

12 A. W e l l , n o t e x a c t l y . I mean t h e UP 

13 announced e a r l y on t h a t i t expected t o address 

14 a l l of t h e s e p a r a l l e l markets as p a r t of i t s 

15 merger a p p l i c a t i o n . And so t h a t s e t t l e m e n t was 

16 s t r u c k and, i n f a c t , t he s e t t l e m e n t , you know, i s 

17 p a r t of t h e o v e r a l l d e a l . I f you're s a y i n g t h a t 

18 a UP/SP merger w i t h o u t any c o n d i t i o n s of any 

19 k i n d , i f y o u ' r e a s k i n g me whether t h a t would 

20 c r e a t e p a r a l l e l i s m i n c e r t a i n markets, my answer 

21 would be yes. 

22 Q. And, by two c a r r i e r s merging, where 

23 t h e r e i s p a r a l l e l i s m between those two c a r r i e r s , 

24 i s t h e r e any impact on the s h i p p e r s ? 

25 A. There may be, t h e r e may not be. I mean 
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1 A. I c a n ' t r e a l l y answer t h a t because I 

2 don't know what t h e a t t i t u d e of our s e n i o r 

3 management i n Bethlehem or even i n Omaha was. I 

4 .think t h a t i t ' s c e r t a i n l y something t h a t we 

5 c o n t i n u a l l y l o o k e d a t , something t h a t was 

6 i m p o r t a n t t o keep a b r e a s t o f , and so m e t h i n g where 

7 we needed t o be a b l e t o r e a c t when SP came t o 

8 us. So t h a t ' s t h e way I would c h a r a c t e r i z e our 

9 p o s t u r e . 

•"•̂  Q- What i s your o p i n i o n w i t h r e g a r d t o t h e 

11 BN/Santa Fe o r BN agreement i f you had merged 

12 p r i o r t o B u r l i n g t o n N o r t h e r n and Santa Fe, would 

13 you have had t o g r a n t B u r l i n g t o n N o r t h e r n t h e 

14 same r i g h t s t h a t you g r a n t e d i n the s e t t l e m e n t 

15 agreement? 

A. Oh, no, no. I t would be a d i f f e r e n t 

s e r i e s o f m a r k e t s , i t wouldn't be q u i t e t h e same 

I don't t l ' i n k . Perhaps much o f the two-to-one 

p a r t of t h e -- l e t me back up, i was t h i n k i n g 

you were t a l k i n g about UP merging w i t h Santa Fe. 

2 1 Q. No, 

^ - Okay. A UP/SP merger t h a t preceded a 

23 BN/Santa Fe merger. W e l l , we would have 

u n d o u b t e d l y saw a need t o address a t l e a s t many 

of the two - t o - o n e s i t u a t i o n s thac we d i d h e r e . 

17 

18 

19 
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1 Maybe we would have been, you know, l e s s 

2 c o n s e r v a t i v e and o n l y i d e n t i f i e d some of t h o s e as 

3 r e a l l y b e i n g c o m p e t i t i v e l y impacted. But yes, I 

4 t h i n k a s e t t l e m e n t would have been r e q u i r e d , 

5 whether we d i d t h e d e a l b e f o r e o r a f t e r t h e 

6 BN/Santa Fe. 

7 Q. Would t h a t have i n c l u d e d t h e Houston t o 

8 St. L o u i s c o r r i d o r ? 

9 A, Houston t o St. L o u i s . W e l l , t h e 

Houston t o S t . L o u i s c o r r i d o r i s p a r t of our 

11 s e t t l e m e n t now. But i t ' s s o r t of a f r o s t i n g on 

12 t h e cake f o r t h e BN/Santa Fe. The p r i m a r y market 

13 i s Houston t o Memphis. And t h e n a t Memphis BN 

14 can c o n n e c t w i t h i t s St. Louis t o Memphis l i n e 

15 and, i n f a c t , improve i t s St. L o u i s r o u t e 

16 c o n s i d e r a b l y . 

17 I f , f o r example, a s e t t l e m e n t had been 

18 reached w i t h Santa Fe from Houston t o Memphis, 

19 t h e n Santa Fe which does not have a Memphis-St. 

20 L o u i s r o u t e c o u l d have worked c o o p e r a t i v e l y w i t h 

21 BN but w o u l d n ' t have had q u i t e t h e same s i n g l e 

22 l i n e t h a t you d e s c r i b e from Houston t o 

23 S t . L o u i s . 

24 Q. Are t h e r e any o t h e r f r o s t i n g s on t h e 

25 cake? 
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1 more c o m p e t i t i v e out of t h e c o m p e t i t i v e l y s e r v e d 

2 Houston c h e m i c a l p l a n t s as w e l l because of t h e 

3 new r o u t e . And t h a t would go on t h i s t r a i n as 

4 w e l l , 

5 Q. Do you have an u n d e r s t a n d i n g of how 

6 many t r a i n s o r what volume o f c h e m i c a l t r a f f i c UP 

7 and SP now h a n d l e per day between Houston and 

8 Memphis? 

9 A. Between Houston and Memphis. W e l l , I 

don't know e x a c t l y . Most of our ch e m i c a l 

11 b u s i n e s s moves on up i n t o t h e N o r t h e a s t , a l o t 

12 moves t h r o u g h New Orleans t o t h e Southeast. So 

13 Memphis i s n o t as huge a c h e m i c a l gateway r e a l l y 

14 as New O r l e a n s and the I l l i n o i s gateways a r e . 

We have a v e r y l a r g e move f o r Eastman 

16 out o f Longview, Texas, t h a t goes t o K i n g s p o r t , 

17 Tennessee, t h a t you're p r o b a b l y w e l l aware o f . 

18 That moves t h r o u g h Memphis. That w i l l now have 

19 s i n g l e - l i n e s e r v i c e from BN/Santa Fe t h a t has 

20 never e x i s t e d b e f o r e f o r Eastman. 

21 But, you know, we r u n our t r a f f i c i n t o 

22 N o r t h L i t t l e Rock and the n s w i t c h i t and combine 

23 i t w i t h o t h e r t r a f f i c and we r u n I t h i n k t h r e e 

24 t r a i n s a day over t o Memphis. But I would say 

25 o n l y a modest f r a c t i o n of each of those would be 
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1 h a n d l i n g t h e t r a i n s i m p r o p e r l y , j u s t a whole h o s t 

2 of t h i n g s t o ensure s a f e t y . And t h a t goes a l o n g 

3 w i t h s e r v i c e b u t doesn't n e c e s s a r i l y go a l o n g 

4 w i t h s h eer speed. 

5 But as you know t h e r e are segments o f 

6 t h e b u s i n e s s where s e r v i c e can be l e s s 

7 i m p o r t a n t . A l o t of p l a s t i c s , o n e - t h i r d f o r some 

8 s h i p p e r s , much more than o n e - t h i r d move t o 

9 s t o r a g e i n t r a n s i t t r a c k s a f t e r b e i n g p r o d u c e d . 

10 Then t h e c a r s are r e l e a s e d as t h e r e ' s demand f o r 

11 them and t h e n t h e y ' r e shipped o u t . 

12 The average covered hopper car i n 

13 p l a s t i c s s e r v i c e makes l e s s t h a n f o u r round t r i p s 

14 per y e a r . So t h a t i s not a high-speed o p e r a t i o n ; 

15 a l t h o u g h , once the cars are r e l e a s e d and once 

16 t h e y ' r e headed f o r t h e i r d e s t i n a t i o n , we want t o 

17 move them as f a s t as p o s s i b l e and maybe more 

18 i m p o r t a n t l y as r e l i a b l y as p o s s i b l e so t h e 

19 r e c e i v e r doesn't get a bunching of ca r s and he 

20 c^n work from a steady f l o w of raw m a t e r i a l s . 

21 Q. Other tha n the Dow movement t o M i d l a n d , 

22 M i c h i g a n , and the Eastman movement f r o m Longview, 

23 Texas, a r e you aware of any o t h e r movements of 

24 c h e m i c a l s t h a t are p a r t i c u l a r l y t i me s e n s i t i v e ? 

25 A, W e l l , I mentioned those because t h e y ' r e 

ALDERSON REPORTING COMPANY, EVC. 
(202)289-2260 (800) FOR DEPO 

1111 1 4th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



t 

111 

1 t o M e r i d i a n , M i s s i s s i p p i . And they are becoming 

2 a f o r m i d a b l e c o m p e t i t o r i n t o t h e Southeast a f t e r 

3 t h e i r a c q u i s i t i o n of t h e mid-south r o u t e , 

4 ; Q. I ' d l i k e t o d i r e c t you t o page 243 of 

5 y o u r t e s t i m o n y . And I ' l l d i r e c t your a t t e n t i o n 

6 t o t h e l a s t p a r a g r a p h a t th e bottom o f t h e page, 

7 b e g i n n i n g f u r t h e r m o r e . I f I c o u l d j u s t q u o t e 

8 y o u r t e s t i m o n y here f o r t h e r e c o r d , you say, 

9 f u r t h e r m o r e , many of t h e chemicals t h a t we 

10 s t u d i e d a r e g e n e r i c commodities, and UP/SP G u l f 

11 Coast c h e m i c a l o r i g i n a t i o n s must compete w i t h 

12 o t h e r s o u r c e s t o s u p p l y t h e needs of r e c e i v e r s , 

13 c l o s e q u o t e . I s t h a t an a c c u r a t e r e a d i n g o f your 

14 t e s t i m o n y , Mr. Peterson? 

15 A. Yes. 

16 Q. Now, when you say t h a t many of t h e 

17 c h e m i c a l s t h a t you s t u d i e d are g e n e r i c , can you 

18 t e l l me w h i c h c h e m i c a l s are and which c h e m i c a l s 

19 are n o t g e n e r i c commodities? 

20 A. I b e l i e v e t h a t t he l a r g e volume 

21 commodities here a r e what I would ter m g e n e r i c 

22 c o m m o d i t i e s , p o l y e t h y l e n e , p o l y p r o p y l e n e , 

23 v i n y l c h l o r i d e , c h l o r i n e , e t h y l e n e g l y c o l 

c e r t a i n l y , and a l s o t h e STCC 29's are g e n e r i c 24 

25 t h i n g s such as a s p h a l t , we've got carbon b l a c k i n 
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1 t h r e e d i f f e r e n t g e n e r a l types of p o l y e t h y l e n e 

2 t h a t a r e produced i n t h e U n i t e d S t a t e s ? 

3 .A. Yes. 

4 •• Q. Okay. And are you aware of w h e t h e r 

5 t h o s e t h r e e d i f f e r e n t g e n e r a l types o f 

6 p o l y e t h y l e n e a r e s u b s t i t u t a b l e f o r one a n o t h e r ? 

7 A. Yes, I've g o t some Knowledge o f t h a t . 

8 Q. Can you t e l l me whether i n g e n e r a l t h e y 

9 are s u b s t i t u t a b l e f o r each o t h e r ? 

10 A. I t h i n k t h a t t o a l a r g e degree -- w e l l , 

11 l e t ' s s t a r t w i t h p o l y p r o p y l e n e . I mean t o some 

12 e x t e n t p o l y e t h y l e n e i s s u b s t i t u t a b l e w i t h 

13 p o l y p r o p y l e n e . And t h e n , w i t h i n t h e v a r i o u s 

14 c o u p l e hundred f o r m u l a s of p o l y e t h y l e n e , t h e r e 

15 can be a g r e a t degree of s u b s t i t u t i o n on t h e end 

16 use. 

17 For example, i f you're l o o k i n g a t 

18 p o l y e t h y l e n e , t h e p r i m a r y use i s f o r f i l m 

19 p a c k a g i n g . I t ' s p r o b a b l y -- not p r o b a b l y , I 

20 b e l i e v e t h e d a t a w i l l show t h a t t h a t ' s t h e 

21 l a r g e s t s i n g l e use f o r b o t h low d e n s i t y and low 

22 d e n s i t y l i n e a r p o l y e t h y l e n e . Those p r o d u c t s are 

23 produced by g e n e r a l l y t h e same p r o d u c e r s a t t h e 

24 same p l a n t s . 

25 Sure, you've got d e n s i t y as a f a c t o r , 
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1 m e l t i n g p o i n t w i l l be a s i g n i f i c a n t f a c t o r f o r 

2 some r e c e i v e r s , t h e p e l l e t s o f t e n have t o be 

3 c o l o r e d o r gr o u n d t o s m a l l e r s i z e s b e f o r e t h e y 

4 can meet a c e r t a i n customer's need. But i t ' s --

5 you know, i t ' s s t i l l p o l y e t h y l e n e , i t ' s p l a s t i c 

6 r e s i n s , i t ' s produced at the same p l a n t s by t h e 

7 same p r o d u c e r s , i t ' s produced and s h i p p e d i n t h e 

8 same f r e i g h t c a r s , i t ' s marketed 

9 i n d i s t i n g u i s h a b l y by r a i l r o a d m a r k e t i n g p e o p l e . 

10 I n f a c t , r a i l r o a d m a r k e t i n g u s u a l l y 

11 does n o t d i s t i n g u i s h between p o l y e t h y l e n e , 

12 p o l y p r o p y l e n e , p o l y v i n y l c h l o r i d e , o r 

13 p o l y s t y r e n e . So, as f a r as we're concerned, i t ' s 

14 the a p p r o p r i a t e commodity t o a n a l y z e . 

15 We l o o k e d a t a n a l y z i n g i t a t a l e v e l of 

16 j u s t p l a s t i c s , maybe a f i v e d i g i t l e v e l , f o und 

17 t h a t , when we d i d t h a t , UP and SP have way below 

18 h a l f t h e G u l f o r i g i n a t i o n s , t h e r e ' s no 

19 c o n c e i v a b l e p r o b l e m t h e r e . So we went t o t h e 

20 f i n e r d e f i n i t i o n here of seven d i g i t s , produced 

21 t he r e p o r t t h a t we d i d , and f e e l t h a t t h a t ' s t he 

22 p r o p e r l e v e l a t which t o do i t . 

23 Q. Do you have an o p i n i o n about whether, 

24 i f I were a p r o d u c e r of chemicals and my customer 

25 o r d e r e d h i g h d e n s i t y p o l y e t h y l e n e and I sh i p p e d 

ALDERSON REPORTEVG COMPANY, EVC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON. D.C, 20005 



t 

187 

1 c u r r e n t l y s h i p v i a water, most can. But I cannot 

2 t e l l you w i t h any l e v e l of p r e c i s i o n e x a c t l y what 

3 t h a t d a t a i s . We l o o k e d f o r t h a t d a t a , found 

4 -that t h e Corps of Engineers d a t a was a t a two 

5 d i g i t STCC l e v e l . And our SRI c o n s u l t a n t s had an 

6 i n c o m p l e t e knowledge. And so we d i d n o t -- we 

7 d i d n o t make any s t r o n g e r s t a t e m e n t s t h a n t h a t 

8 here a t t h i s t i m e , even though we suspect t h a t 

9 w a t e r c o u l d p l a y a s i g n i f i c a n t r o l e , 

10 Q. So would i t be f a i r t o q u a l i f y t h e 

11 s t a t e m e n t c o n t a i n e d i n t h e second sentence o f t h e 

12 f i r s t p a r a g r a p h on page 111, where you say t h a t 

13 most o f t h e Texas and L o u i s i a n a chemical p l a n t s , 

14 now I'm s k i p p i n g a few words, can and do use 

15 l o w - c o s t w a t e r t r a n s p o r t a t i o n f o r t h e i r i n c o m i n g 

16 and o u t g o i n g p r o d u c t , and t h e n t h e r e are some 

17 more words, would i t be f a i r t o say t h a t you 

18 r e a l l y d o n ' t know whether most Texas and 

19 L o u i s i a n a c h e m i c a l p l a n t s use wa t e r f o r t h e i r 

20 o u t g o i n g p r o d u c t s ? 

21 A. You're s u g g e s t i n g t h a t t h e words 

22 inbound and outbound here are a c c u r a t e b u t may 

23 not be a c c u r a t e i f th e y were changed t o say 

24 outbound o n l y ? 

25 Q. W e l l , f o r the sake of a v o i d i n g 
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1 argument, I ' l l accept t h a t p remise. Do you t h i n k 

2 t h a t most Texas and L o u i s i a n a c h e m i c a l p l a n t s do 

3 use w a t e r f o r t h e i r o u t g o i n g p r o d u c t ? 

* A. We d i s c u s s e d t h i s w i t h our c h e m i c a l 

5 m a r k e t i n g p e o p l e , w i t h the SRI c o n s u l t a n t s , f e l t 

6 c o m f o r t a b l e w i t h t h e statement t h a t we made. 

7 I c a n ' t t e l l you, however, a t t h i s p o i n t w i t h o u t 

8 g o i n g back t o work papers or t h i n k i n g about i t 

9 whether most c h e m i c a l p l a n t s can and do use w a t e r 

t r a n s p o r t a t i o n f o r t h e i r o u t g o i n g p r o d u c t s . 

11 C e r t a i n l y t h e y can, but whether most do I cannot 

12 say r i g h t a t t h i s t i m e w i t h c e r t a i n t y . 

13 Q. Now, changing the s u b j e c t b u t s t a y i n g 

on t h e same page, page 111, i n t h e l a s t p a r a g r a p h 

10 

14 

15 on t h a t page, t h e second sentence, i f you d o n ' t 

16 mind, I ' l l j u s t read f o r the r e c o r d , q u o t e . G u l f 

17 Coast p r o d u c e r s served by SP and not UP, o f wh i c h 

18 t h e r e a r e a l s o s u b s t a n t i a l a s u b s t a n t i a l number, 

19 w i l l g a i n s i n g l e - l i n e access t o p o i n t s such as 

20 S e a t t l e and Spokane, the upper Midwest, and a 

21 wide range of e t h e r UP d e s t i n a t i o n s , and w i l l no 

22 l o n g e r be dependent on a r a i l r o a d w i t h s e r v i c e 

23 problems and c a p i t a l c o n s t r a i n t s , c l o s e q u o t e . 

24 And I'm o m i t t i n g a f o o t n o t e r e f e r e n c e t h e r e . Was 

25 t h a t a f a i r r e a d i n g of your t e s t i m o n y , 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 Washington, D.C. 

13 Wednesday, February 7, 1996 

14 C o n t i n u e d d e p o s i t i o n of RICHARD B. 

15 PETERSON, a w i t n e s s h e r e i n , c a l l e d f o r 

16 e x a m i n a t i o n by c o u n s e l f o r t h e P a r t i e s i n t h e 

17 a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o agreement, t h e 

18 w i t n e s s b e i n g p r e v i o u s l y d u l y sworn, t a k e n a t t h e 

19 o f f i c e s of C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

20 Avenue, N.W., Washington, D.C,, 20044, a t 

21 10:05 a.m., Wednesday, Febru a r y 7, 1996, and t h e 

22 p r o c e e d i n g s b e i n g t a k e n down by Stenotype by JAN 

23 A. WILLIAMS, RPR, and t r a n s c r i b e d under h e r 

24 d i r e c t i o n . 
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1 Q. And t h a t p a r a g r a p h r e f l e c t s y o u r 

2 t e s t i m o n y c o n c e r n i n g S o u t h e r n P a c i f i c ' s 

3 e f f e c t i v e n e s s as a c o m p e t i t o r a t the t i m e t h e 

4 -testimony was g i v e n , does i t not? 

5 A. I t l i s t s some of SP's f r a n c h i s e 

6 s t r e n g t h s a t t h a t t i m e . 

7 Q. And i t was y o u r t e s t i m o n y a t t h a t t i m e 

8 that SP was not a s m a l l , weak, beleaguered 

9 c o m p e t i t o r ; i s t h a t c o r r e c t ? 

MR. ROACH: Ob j e c t t o 'che form o f t h e 

11 quest2 on. 

12 THS WITNESS: Can you quote t h a t f o r 

13 me. I'm l o o k i n g f o r t h a t . 

14 BY MR. KOLASKY: 

15 Q. Let me d i r e c t your a t t e n t i o n t o t h e 

16 t o p i c s e n tence i n t h e pa r a g r a p h b e g i n n i n g second, 

17 and l e t me read i t i n t o t he r e c o r d , second, SP i s 

n o t , u n d e r l i n e d , t h e s m a l l , weak, b e l e a g u e r e d 

c o m p e t i t o r t h a t i t p a i n t s i t s e l f t o be. Have I 

a c c u r a t e l y read t h a t sentence from y o u r 

21 t e s t i m o n y ? 

2 2 A. C o r r e c t . 

23 Q. Thank you. And you gave t h a t t e s t i m o n y 

24 i n March 1994; i s t h a t c o r r e c t ? 

25 A. I h a t ' s c o r r e c t . 
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1 o p p o r t u n i t y t o e x t e n d our h a u l . 

2 However, we have c o m p e t i t i c n a t b o t h 

3 ends w i t h o t h e r c a r r i e r s . So we know two 

4 " t h i n g s . One i s t h a t a l l of t h e i n d u s t r i e s i n 

5 t h o s e c i t i e s a r e n ' t open t o s w i t c h i n g o r a r e n ' t 

6 j o i n t l y s e r v e d and so, i f we were t o d i v e r t 

7 100 p e r c e n t , t h a t would o v e r s t a t e i t . 

8 We a l s o know t h a t t he o t h e r two 

9 c a r r i e r s have t h e a b i l i t y t o put i n im p r o v e d 

10 s e r v i c e , make a c o m p e t i t i v e response, and h o l d on 

11 t o t h e b u s i n e s s t h a t way. And so t h a t f u r t h e r 

12 b r i n g s us down t o our 50 p e r c e n t w h i c h as you 

13 s a i d i s s o r t of a b l e n d of movements t o 

14 i n d u s t r i e s t h a t are open, i n d u s t r i e s t h a t are 

15 c l o s e d , and I guess i t ' s f a i r t o d e s c r i b e i t as 

16 an average. 

17 Q. Or a r u l e c f thumb, because i t ' s not a 

18 n u m e r i c a l average, i t ' s not a median o r a mean 

19 because t h a t ' s n ot how i t was computed? 

20 A. W e l l , I don't know t h a t I ' d c a l l i t a 

21 r u l e of thumb. But I would say i t ' s a p r o j e c t i o n 

22 of t h e expected o c c u r r e n c e i n t h a t s i t u a t i o n . 

23 Q. The a c t u a l r e s u l t s can v a r y 

24 s u b s t a n t i a l l y f r o m s i t u a t i o n t o s i t u a t i o n 

25 depending on number of f a c t o r s , many of which 
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1 you i d e n t i f i e d i n your t e s t i m o n y , c o r r e c t ? 

2 A. C o r r e c t . As I s a i d one movement may be 

3 t o a c l o s e d i n d u s t r y and t h a t one would not 

4 - d i v e r t a t a l l . Another we have s t r o n g 

5 r e l a t i o n s h i p s w i t h , we would g e t 100 p e r c e n t . 

6 A n o t h e r one i s on a n e u t r a l s w i t c h i n g c a r r i e r and 

7 i t i s , i n f a c t , a toss-up and a 50/50 and, as you 

8 average t h o s e o u t , you come t o a 50 p e r c e n t . 

9 Q. And, because you d i d not use 

10 s t a t i s t i c a l methods i n d e r i v i n g the 50 p e r c e n t 

11 d i v e r s i o n r u l e , I take i t you never computed a 

12 s t a n d a r d d e v i a t i o n t o measure the e x t e n t o f those 

13 v a r i a n c e s ; i s t h a t c o r r e c t ? 

14 A. T h a t ' s c o r r e c t . 

15 Q. L e t ' s t u r n t o page 256 of y o u r 

16 t e s t i m o n y p l e a s e and the paragraph t h a t b e g i n s 

17 our t r a f f i c s t u d y r e s t e d on c e r t a i n b a s i c 

18 assumptions. Do you see that paragraph? 

19 A. Yes. 

20 Q, Am I c o r r e c t t h a t t h a t p a r a g r a p h l a y s 

21 out t h e b a s i c assumptions t h a t you used f o r your 

22 t r a f f i c s t u d y ? 

2 3 A. Yes. 

24 Q. And one of those assumptions was t h a t 

the e x i s t e n c e o f a t r a n s p o r t a t i o n c o n t r a c t would 
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1 n o t p r e c l u d e d i v e r s i o n o f t r a f f i c t o a d i f f e r e n t 

2 r o u t e ; i s t h a t c o r r e . t ? 

3 A. That's c o r r e c t . 

4 *• Q- Now, you t e s t i f i e d Monday t h a t r o u g h l y 

5 t w o - t h i r d s o f Union P a c i f i c ' s t r a f f i c i s 

6 c u r r e n t l y under c o n t r a c t ; i s t h a t r i g h t ? 

7 A. Tha t ' s a gross e s t i m a t e on my p a r t . 

8 Maybe somewhere i n t h a t n e i ghborhood, yes. 

9 Q. A g a i n t h a t ' s not something t h a t you've 

10 l o o k e d a t t o see what the a c t u a l s t a t i s t i c s a r e 

11 r e c e n t l y ? 

12 A, W e l l , our people have t h o s e s t a t i s t i c s 

13 and I ' v e been aware of them. The amount moving 

14 under c o n t r a c t has s t e a d i l y grown f r o m zero i n 

15 the e a r l y e i g h t i e s t o something between 50 and 70 

16 p e r c e n t now I b e l i e v e . 

17 Q. And i s i t c o n t i n u i n g t o grow? 

18 A. I b e l i e v e i t ' s c o n t i n u i n g t o grow. The 

19 numbers I'm q u o t i n g might i n c l u d e u n i l a t e r a l 

20 m a r k e t p l a c e o f f e r i n g s such as l e t t e r q uotes t h a t 

21 are not t a r i f f r a t e s b ut don't r e q u i r e a 

22 c o n t r a c t u a l commitment on the p a r t of t h e 

23 customer. 

24 Q. Do you know whether Union P a c i f i c 

25 c u r r e n t l y has underway an e f f o r t to p l a c e as much 
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1 s u r e I u n d e r s t a n d the r e l e v a n c e . But, i f what 

2 y o u ' r e s a y i n g i s t h e r e i s a two-to-one p o i n t 

3 where say we each have a s w i t c h engine and we are 

4 d i s c u s s i n g a way t o t r a d e o f f s w i t c h i n g t h e 

5 c u s t o m e r t h r o u g h a j o i n t f a c i l i t y agreement, a r e 

€ some o f t h o s e s i t u a t i o n s i n c l u d e d i n t h e 

7 t w o - t o - o n e p o i n t s ? P o s s i b l y . But I c a n ' t say 

8 f o r s u r e . I know we've t a l k e d about L i t t l e Rock, 

9 I know we've t a l k e d about Camden, we've t a l k e d 

about P i n e B l u f f . You're t a l k i n g about t h i s 

11 c o r r i d o r , I want t o g i v e you some f l a v o r . 

12 Q, L e t me sharpen my q u e s t i o n because I 

13 c l e a r l y asked i t t o o b r o a d l y . Are you aware o f 

14 any s h i p p e r s who are row e x c l u s i v e l y s e r v e d by UP 

15 or SP as t o which the two r a i l r o a d s are c u r r e n t l y 

16 d i s c u s s i n g p o s s i b l e j o i n t f a c i l i t i e s agreements? 

1*7 A. No, I'm n o t . And I t h i n k t h a t would be 

a v e r y -- e x t r e m e l y unusual s i t u a t i o n . And 

f r a n k l y t h a t ' s an area t h a t I p e r s o n a l l y am 

20 i n v o l v e d i n . And i t would be unusual f o r t h e 

21 m a r k e t i n g department of one r a i l r o a d t o open up a 

22 customer t h a t i t e x c l u s i v e l y s e r v e s . 

23 Q. Are t h e r e ever s i t u a t i o n s i n w h i c h a 

customer t h a t i s a t p r e s e n t e x c l u s i v e l y s e r v e d by 

one r a i l r o a d d e c i d e s t h a t i t wants t o have a 
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1 d i f f e r e d . 

2 I t h i n k we worked s e p a r a t e l y , he worked 

3 w i t h t h e d a t a and w i t h t h e s t y l e t h a t he's used 

4 .to and we worked w i t h r a i l r o a d data t h a t i s more 

5 t h e k i n d o f t h i n g t h a t we're used t o w o r k i n g w i t h 

6 and we worked i n d e p e n d e n t l y and we each pr o d u c e d 

7 our r e p o r t s . I haven't l a i d them o u t s i d e by 

8 s i d e t o f i n d d i f f e r e n c e s , b u t I b e l i e v e we came 

9 t o t h e same c o n c l u s i o n s , 

10 Q. Now, do you c o n s i d e r p l a s t i c f l a k e s t o 

11 be an i d e n t i f i a b l e market? 

12 A. P l a s t i c f l a k e s ? 

13 Q, Yes, t h e STCC codes f o r p l a s t i c 

14 f l a k e s . 

15 A. W e l l , p l a s t i c f l a k e s i s a -- what i s 

16 i t , 3:40 here now. F i r s t of a l l we l o o k e d a t t h e 

17 f i v e d i g i t STCC f o r p l a s t i c s , 28211. And we t h e n 

18 t a l k e d t o our c h e m i c a l m a r k e t i n g people t o 

19 d e t e r m i n e , you know, what p r o d u c t s w i t h i n t h e r e 

20 are s h i p p e d by r a i l and which are d i s t i n c t 

21 p r o d u c t s , because t h e 28211 l e v e l , even t h e s e 

22 50/10 screens we r a n , we never showed any -- even 

23 any problems t h e r e a t a l l . 

24 So we s a i d l e t ' s l o o k a t mere d e t a i l , 

25 And t h e n , when we s t a r t e d t a l k i n g t o our c h e m i c a l 
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1 p e o p l e , we r e a l i z e d t h a t , w i t h i n t h e p l a s t i c 

2 STCC, we've g o t p o l y e t h y l e n e , p o l y p r o p y l e n e , 

3 p o l y v i n y l c h l o r i d e , p o l y s t y r e n e , and two 

4 c o m m o d i t i e s , one of which you're r e f e r r i n g t o , 

5 t h a t we r e f e r t o i n our w r i t e - u p as s o r t of 

6 b a s k e t c o m m o d i t i e s , 

7 But t h e y ' r e a p p a r e n t l y STCCs t h a t were 

8 c r e a t e d y e a r s ago t o s o r t of be c a t c h a l l 

9 c o m m o d i t i e s t h a t would a l l o w a s h i p p e r t o s h i p 

10 any one o f t h e p l a s t i c s , but u s u a l l y p o l y e t h y l e n e 

11 or p o l y p r o p y l e n e , and not a c t u a l l y p u t t h a t STCC 

12 code on i t b u t p u t one of the two b a s k e t STCCs on 

13 t h e r e . 

14 And a p p a r e n t l y t h i s developed as I say 

15 y e a r s ago, when some r a i l r o a d s wanted t o p r i c e 

16 g e n e r a l l y f o r a l l p l a s t i c s and then a n o t h e r 

17 r a i l r o a d o b j e c t e d t o t h a t , and they f i n a l l y 

18 compromised and agreed tha*- t h e r a t e i n c r e a s e 

19 would go i n on some of the commodities and n o t on 

20 o t h e r s . And so t h a t l e d t o t h e need I guess f o r 

21 t h i s g e n e r i c STCC t o be i n c l u d e d . 

22 So t h e l o n g answer t o your q u e s t i o n , 

23 i t ' s a commodity t h a t needs t o be t h e n f u r t h e r 

24 a n a l y z e d and, t o t h e e x t e n t i t can be dona, 

25 a l l o c a t e d i n t o p o l y e t h y l e n e or p o l y p r o p y l e n e . 
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1 A. A g a i n i t ' s hard t o d e f i n e 

2 p r o f i t a b i l i t y . But we tend t o f i n d t h a t 

3 i n t e r m o d a l t r a f f i c , f o r example, may have some o f 

4 -the l o w e s t p r o f i t s per u n i t , i t ' s h e a v i l y t r u c k 

5 c o m p e t i t i v e , c o m p e t i t i v e w i t h o t h e r r a i l r o a d s , 

6 t h e s e r v i c e i s expensive t o p r o v i d e w i t h 

7 h i g h - s p e e d t r a i n s and so f o r t h . 

8 On t h e o t h e r hand, sometimes i n t h e 

9 i n t e r m o d a l a rea t h e r e i s l e s s i n v e s t m e n t t h a t 

10 needs t o be made because the s h i p p e r s p r o v i d e t h e 

11 t r a i l e r s , o f t e n t h e c a r s , so t h a t a l o w e r p er 

12 u n i t p r o f i t a b i l i t y can s t i l l y i e l d a decent r a t e 

13 of r e t u r n because t h e base of i n v e s t m e n t t h a t 

14 you' r e a p p l y i n g your per u n i t what we c a l l 

15 c o n t r i b u t i o n o r p r o f i t t o i s s m a l l e r , because you 

16 don't have t h e h e a v i e r i n v e s t m e n t s t h a t you do i n 

17 o t h e r a r e a s . 

18 - I would say j u s t t o g e n e r a l i z e t h a t 

19 p r o b a b l y b u l k commodities t h a t a r e n ' t near w a t e r 

20 are t h e h i g h e s t p r o f i t on the r a i l r o a d because by 

21 d e f i n i t i o n t h e r e i s n ' t water c o m p e t i t i o n . And 

22 t h e b u l k i e r t h e commodities, assuming, you know, 

23 not a s h o r t l e n g t h of ha u l b u t a l o n g l e n g t h of 

24 h a u l , t h e n t h e t r u c k s are l e s s e f f e c t i v e . And so 

25 y o u ' r e , you know, more dependent on source and 
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1 p r o d u c t c o m p e t i t i o n and so f o r t h i n t h a t market 

2 and t h e r a t e s would t e n d t o be h i g h e r . 

3 Q. Okay. I s t h e r e any type o f t r a f f i c 

4 w h i c h UP d o e s n ' t have? You s a i d you have a v e r y 

5 b r o a d base. I s t h e r e any ty p e you don't have 

6 t h a t you w o u l d want t o have? 

7 A. W e l l , some segments have grown much 

8 more r a p i d l y t h a n o t h e r s . Our b a s i c c a r l o a d 

9 b u s i n e s s , o u r s i n g l e - c a r business has d e c l i n e d as 

10 i t s p e r c e n t i n t o t a l . Our c o a l b u s i n e s s , our 

11 u n i t t r a i n b u s i n e s s , u n i t t r a i n s of c o a l , u n i t 

12 t r a i n s o f g r a i n , and our i n t e r m o d a l b u s i n e s s have 

13 grown f a s t e r t h a n our b a s i c c a r l o a d b u s i n e s s . 

14 And I t h i n k t h a t t h a t ' s an area where 

15 we e s p e c i a l l y want gr o w t h , t h a t ' s t r a f f i c moving 

16 i n t h e lumber, f o r e s t p r o d u c t s , paper, f o o d area, 

17 c h e m i c a l a r e a , m e t a l s area, those areas, t o 

18 c o n t i n u e t o have a s t r o n g p r o d u c t t h a t we can 

19 o f f e r , you know, w i t h f r e q u e n t t r a i n s h a n d l i n g 

20 mixed t r a i n s o f commodities, n ot u n i t t r a i n s of 

21 c o a l o r i n t e r m o d a l . 

22 Q. Would you expect -- s t r i k e t h a t . 

23 Does BN/Santa Fe have the same k i n d of 

24 broad base as you do or do th e y tend t o l o o k t o 

25 one k i n d o f t r a f f i c more than a n o t h e r t h a n UP? 
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1 i m p r o v e i t s r o u t e f r o m Houston up t o Memphis . So 

2 t h o s e a r e n o t j u s t t w o - t o - o n e r emed ie s , p o i n t 

3 r e m e d i e s , t h e y a re de s igned t o ensure t h a t 

4 B N / S a n t a Fe i s a b l e t o p r o v i d e c o m p e t i t i v e 

5 s e r v i c e i n t h e c o r r i d o r s t h a t I ' v e j u s t 

6 m e n t i o n e d . 

7 Q. Where BN/Santa Fe a c q u i r e d t r a c k a g e 

8 r i g h t s , i t d i d n o t a c q u i r e t h e r i g h t t o s e r v e 

9 e v e r y customer l o c a t e d a l o n g t h a t r a i l l i n e , d i d 

10 i t ? 

11 A. Every two-to-one customer a l o n g t h a t 

12 r a i l l i n e . The r e s t would be b r i d g e r i g h t s as 

) 13 p r o v i d e d . 

14 Q, And only those two-to-one customers? 

15 A, Yes, as define:d i n the s e t t l e m e n t . 

16 Q. And t h a t a gain i s where UP and SP s e r v e 

17 the customer and no o t h e r r a i l r o a d ? 

18 A. C o r r e c t . 

15 Q. What about the s i t u a t i o n where SP 

20 s e r v e s a customer and UP has a l i n e w i t h i n f i v e 

21 m i l e s ? I s t h a t deemed t o be a two-to-one 

2 2 s i t u a t ion? 

23 A. Not f o r t h a t reason a l o n e . There a r e , 

of t h e s o - c a l l e d b u i l d - i n or b u i l d - i n p o s s i b i l i t y 

cases, as I r e c a l l two are tak e n i n t o a c c o u n t i n 
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1 t h e s--ttlement , one i s Mont B e l v i e u , a l s o known 

2 as Cedar Bayou, and t h e o t h e r i s at Eldon, Texas, 

3 f o r t h e Bayer p l a n t . So those are t a k e n i n t o 

4 a c c o u n t . But t h e mere f a c t t h a t say a UP l i n e i n 

5 y o u r example i s X m i l e s , f i v e m i l e s away, does 

6 not make some p o i n t a two-to-one p o i n t . 

7 I t would o n l y become a two-to-one p o i n t 

8 such as Mont B e l v i e u or Eldon, where t h e r e i s t h e 

9 imminent p o s s i b i l i t y of a b u i l d - i n , o r wore 

g e n e r a l l y , as I would -- my i n t e r p r e t a t i o n would 

11 be, a s i t u a t i o n such as was i n v o l v e d a t t h e Red 

12 Rock OG&E p l a n t as c o n s i d e r e d by the commission 

13 i n BN/Santa Fe; t h a t i s , where the p o t e n t i a l of a 

14 b u i l d - i n was shown t o be f i n a n c i a l l y f e a s i b l e , 

15 p h y s i c a l l y f e a s i b l e as w e l l , and had a r e a l ; t h a t 

16 i s , a r e a l d i s c e r n i b l e , demonstrable e f f e c t on 

17 the c u r r e n t p r i c i n g a t the l o c a t i o n . 

Q- What i s t h a t r e a l d emonstrable e f f e c t ? 

A. I would not go beyond and c o u l d n ' t 

20 p r o v i d e a b e t t e r example than what t h e comm.ission 

21 p r o v i d e d i n i t s o p i n i o n i n BN/Santa Fe f o r t h e 

22 Red Rock p l a n t . 

23 Q. And a t Mont B e l v i e u , what d i d we have? 

24 I b e l i e v e you used t h e word immediate 

25 p o s s i b i l i t y ? 
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